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EXPLANATION 


T he object in view in preparing- Corpus Juris Secundum has been two¬ 
fold : Pirst, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the atithorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to re- 
qiiire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—an innovation in encyclopedic writing—^must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which 
has proved so successful in modern digests and statutes conveniently, and 
with certainty, keeps each title constantly to dale through current cases and 
new precedents. 

Corpus Juris Secundum represents the combined products of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 
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Lyndwood’s Provinciales 

M 

MacArthur’s Patent Cases (D.O.) 
MacArthur’s District of Columbia Re¬ 
ports 

MacArthur & Mackey’s District of Co¬ 
lumbia Reports 
Macclesfield (Eng.) 

MacFarlane (Sc.) 

Mackey’s Reports, District of Colum¬ 
bia 

Maclean & Robinson (Eng.) 
Macnaghten & Gordon (Eng.) 
Maepherson (Sc.) 

Maepherson, Shirreff & Lee (Sc.) 
Macqueen's Scotch Appeal Cases 
Maddock (Eng.) 

Maddock’s Chancery Practice (Eng.) 
Malloy (Ir.) 

Manitoba I^w 

Manning’s Election Cases (Eng.) 
Manning’s Exchequer Practice (Eng.) 
Manning, Granger & Scott (Eng.) 
Manitoba Law Journal 
Manning & Hyland (Eng.) 

Manning & Ryland’s Magistrates’ Cas¬ 
es (Eng.) 

Manning Sc Scott (Eng.) 

Manning’s XJnreported Cases (La.) 
Manson (Eng.) 

Manitoba temp. Wood 
March (Eng.) 

Maritime Province Reports (Can.) 
Marsden’s Admiralty (Eng.) 

Marshall (Eng.) 

J. J. Marshall (Ky.) 

Martin Old Series (La.) 

Martin (N.C.) 

Martin New Series (La.) 

Martin Sc Yerger (Tenn.) 

Marvel (Del.) 

Mason (U.S.) 

Massachusetts 
Maule Sc Selwyn (Eng.) 

Maynard (Eng.) 

McAllister (TJ.S.) 

McCahon (Kan.) 

McClelland (Eng.) 

McClelland Sc xounge (Eng.) 

McCord (S.C.) 

McCrary (U.S.) 

McGloin (La.) 

McLean (U.S.) 

McMullan (S.O.) 

Maryland 

Maryland Chancery 
Maine 

Meeson Sc Roscoe (Eng.) 

Meoson Sc Wolsby (Eng.) 

Megone (Eng.) 

Meigs (Tenn.) 

Menzies Cape of Good Hope 
Merivale (Eng.) 

Metcalf (Mass.) 

Metcalfe (Ky.) 

Maiming Sc Granger (Eng.) 

Murphy & Hurlstone (Eng.) 

Michigan 

Michigan Nisi Prius 
Michaelmas Term (Eng.) 

Miles (Pa.) 

Mill’s Constitutional (S.O.) 

Miller’s ])(‘cisions (U.S.) 

Mills (N.Y.) 

Milward (Ir.) 

Minnesota 
Minor (Ala.) 


Misc. 

Miss. 

Miss.Dcc. 

Miss.St.Cas. 

M.&M. 

Mo. 

Mo.App. 

Moak 

Mo.A.B. 

Mod. 

M.A.L. 

Mod.Cas.L.&Eq. 

MoUoy 

Mon. 

Monroe L.R. 
Mont. 

Mont. 

Mont.Bank.Rcp. 

Mont.L.R. 

Mont.&A. 

Mont.&B. 

Mont.&C. 

MontD.&DcG. 

Montg.Oo. 


Miscellaneous (N.T.) 

Mississippi 
Mississippi Decisions 
Mississippi State Oases 
Moody & Malkin (Eng.) 

Missouri 

Missouri Appeals 
Moak (Eng.) 

Missouri Appeals Reporter 
Modern (Eng.) 

Modern American Law 
Modern Cases at Law and Equity 
(Eng.) 

Molloy (Ir.) 

Monaghan (Pa.) 

Monroe Law Reports (Pa.) 

Montana 
Montagu (Eng.) 

Montagu’s English Bankruptcy Re¬ 
ports 

Montreal Law Reports (Can.) 
Montagu Sc Ayrton (Eng.) 

Montagu Sc Bligh (Eng.) 

Montagu & Chitty (Eng.) 

Montagu, Deacon & De Gex (Eng.) 
Montgomery County Law Reporter 
(Pa.) 


Mont.&M. 

Montr.Cond.Rep. 

Montr.Leg.N. 

Montr.Q.B. 

Montr.Super. 

Moody 0.0. 

Mooro O.P. 

Moore Indian App. 
Moore K.B. 

Moore P.C. 

Moore P.C.N.S. 

Moorc&S. 

Moore&W. 

Mor.Min.Rep. 

Morr. 

Morr.Bankr.Cas. 

Morr.StOas. 

Mosely 

M.&P. 

M.&R. 

M.&Rob. 

M.&S. 

Mun.Corp.Oas. 

Munf. 

Mun.L.R. 

Murph. 

Murr. 

M.&W. 

Myl.&0. 

Myl.&K. 

Mvr.Prob- 


Montagu Sc McArthur (Eng.) 

Montreal Condensed Reports 
Montreal Legal News 
Montreal Law Reports Queen's Bench 
Montreal Law Reports Superior Court 
Moody’s Crown Cases (Eng.) 

Moore’s Common Pleas (Eng.) 
Moore’s Indian Appeals (Eng.) 
Moore’s King’s Bench (Eng.) 

Moore’s Privy Council Old Series 
(Eng.) 

Moore’s Privy Council New Series 

Mooro*^ k Scott (Eng.) 

Moore Sc Walker (Tex.) 

Morrison’s Mining Reports 
Morris (Iowa) 

Morrell’s Bankruptcy Cases (Ebag.) 
Morris’ State Cases (Miss.) 

Mosely (Eng.) 

Moore & Payne (Eng.) 

Manning Sc Ryland (Eng.) 

Moody & Robinson (Eng.) 

Maule & Selwyn (Eng.) 

Municipal Corporation Gases 
Munford (Va.) 

Municipal Law Reporter (Pa.) 
Murphey (N.C.) 

Murray (Sc.) 

Meeson & Wolsby (Eng.) 

Mylne Sc Craig (Eng.) 

Mylne Sc Keen (Eng.) 

Myrick’s Probate (Cal.) 


N 

Nat.Bankr.Reg. National Bankruptcy Register (U.S.) 

Nat.Corp.Rop. National Corporation Reporter 

Nat.Ij.Rop. National Law Reporter 

N.B. New Brunswick 

N.Bonl. New Benloe (Eng.) 

N.B.Eq. Now Brunswick Equity 

N.C. North Carolina 

N.Chipm. H. Ohipman (Vt.) 

N.O.Oonf. North Carolina Conference 

N.C.T.Rep. North Carolina Term Reports 

N.D. North Dakota 

N,H. North Eastern Reporter 

N.E.2d North Eastern Reporter Second Scries 

Nob. Nebraska 

Neb.UnofPii Nebraska Unofficial 

Nels. Nelson (Eng.) 

Nols.Abr. Nelson’s Abridgment of the Common 

Law 

Nev. Nevada 

Newb.Adm. Newberry’s Admiralty (U.S.) 

Ncwfoundl. Newfoundland 

Nowf.Sol.Cas. Newfoundland Select Cases 
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New Rep. 

New Sess.Cas. 
New Zeal.L. 

N.H. 

N.J. 

N.J.Eq. 

N.J.Law 

N.J.L.J. 

N.J.Misc, 

N.J.Super. 

N.M, 

N.&M. 

N.&Macri. 

Nolan 

North, 

North.Oo. 

N 0 r thumb. 0 o .Leg. 
N. 


New Reports in all Courts (Eng.) 
New Session Oases (Eng.) 

New Zealand Law 

New Hampshire 

Now Jersey Reports 

New Jersey Equity 

New Jersey Law 

New Jersey Law Journal 

New Jersey Miscellaneous 

Now Jersey Superior Court Reports 

New Mexico 

Nevile & Manning (Eng.) 

Neville & Macnamara (Eng.) 

Nolan (Eng.) 

Northington (Eng.) 

Northampton County Reporter (Pa.) 


N. Northumberland County l^<‘gal Nows 

(Pa.) 

Northumb.Leg.J. Northumberland Legal Journal (Pa.) 
Notes of Cas, Notes of Cases (Eng.) 

Nott&McO. Nott & McCord (S.C.) 

Noy Noy (Eng.) 

N.&P, Nevile & Perry (Eng.) 

N.S. Nova Scotia 

N.S.Dec. Nova Scotia Decisions 

N.S.Wales New South Wales 

N.S.Wales L. New South Wales Law 

N.S.Wales L.R.Eq.New South Wales Law Reports Eq¬ 
uity 

N.W^ North Western Reijorter 

N.W.2d North Western Reporter Second Se¬ 

ries 

N.T. New York 

N.Y.AnmCas. New York Annotated Cases 

N.Y.City Ct. Now York City Court 

N.Y.City Ct.SupplNcw York City Court Supplement 

N.Y.(Jiy.Proc. New York Civil Procedure 

N.Y.Civ.Pr.Rep. Now York Civil Procedure Reports 

N.Y.Code ReportSi 

N.S. New York Code Reports, New Series 

N.Y.Cr. Now York Criminal 

N.Y.Leg.Obs. New York I/egal Observer 

N.Y.L.Rec. New York Law Record 

N.Y.Month.L.Bul. New York Monthly Law Bulletin 
N.Y.S. New York Supplement 

N.Y.S.2d Now York Supplement Second Series 

N.Y.St. New York State Reporter 

N.Y.Super, New York Superior Court 

NXWkly.Dig. New York Weekly Digest 


N.W. 

N.W.2d 

N.Y. 

N.Y.AnmCas. 
N.Y.City Ct. 


O.Bcn. 

O.Bridgm. 

Oif.Gaz, 

Ohio 

Ohio App. 

Ohio Cir.Gt. 

Ohio Cdr.OtN.S. 
Ohio Cir.Ooc. 
Ohio Dec. Reprint 
Ohio F.l)cc. 

()hio L.J. 

Ohio N.P. 

Ohio N.P.N.S. 
Ohio 0. 

Ohio Prob, 

Ohio S.&O.P. 

Ohio St. 

Ohio Supp. 

Okl 

OkLCr. 

Olcott 

Oliv.B.dcL. 

Ont. 

OntA. 

0nt.E1.0as. 

Ont.L. 

Ont.L.J. 

Oiit.L.J.N.S. 

OntPr. 

Ont.W.N. 

Ont.W.BL 


Old Benlo© (Eng.) 

Orlando Bridgman (Eng.) 

Oflicial Gazette 
Ohio 

Ohio Court of Appeals 
Ohio Circuit Court 
Ohio Circuit Court Now Series 
Ohio Circuit Decisions 
Ohio Decisions (licprint) 

Ohio Eedcral Decisions 

Ohio Law Journal 

Ohio Nisi I^ius 

Ohio Nisi Prius New Scries 

Ohio Opinions 

Ohio Probate 

Ohio Superior & Common Pleas Deci¬ 
sions 

Ohio State 
Ohio Supplement 
Oklahoma 
Oklahoma Criminal 
Olcott (U.S.) 

Oliver, Beavan & Lefroy (Eng.) 
O’Malley 8c Hardcastle (Ir.) 

Ontario 

Ontario Appeals 
Ontario Election Cases 
Ontario Law 
Ontario Law Journal 
Ontario Law Journal New Series 
Ontario Practice 
Ontario Weekly Notes 
Ontario Weekly Reporter 


Op.Atty.-Gen. 

Op.Sol.Dept 

Labor 


Or. 

Orleans App. 

Overt 

Owen 


P, 

P.2d 

Pa; 

Pa,Oas. 

Pa.Oo. 

Pa.Corp. 

Pa.C.Pi: 

Pa.L)ist 

Pa.Dist.&Co. 

l^aige 

Paine 

Pa.L.J. 

Pa.L.Rec. 

l»a.L.J.lt 

Palm. 

T*a.Roc. 

l*nrk. 

Park.Cr. 

Park-Exebu 

Park.Ins. 

Para.Eq.Cas. 

Pa.Super. 

Patou App.Cas. 
Patrick KLOas. 
Patt.&H, 

P.D. 
p.m 
Peake N.P. 
Pearce 0.0. 
Pearson 
Peck 

Peck.El.Cas. 

l*cnnow. 

l^cnnyp. 

Penr.drW. 

! Perry 8c Kn. 
Pet. 

Pet.Adm. 

Pet.0.0. 

I>hil. 

Phil. 

! Phila. 

Philippine 
' Phillim. 
l»ick. 

Pig.dsR. 

Pig.Rcc. 

Pinn. 

Pittnb, 

Pittnh.Leg.J. 

Pittsb.Leg.J.N.8. 

P.&K. 

Plowd. 

Pedlexf. 
i Poph. 

Port. 

Posey 

l^ierto Rico 
Puerto Rico Fed. 
Pow.Surr. 
P.R.d&D.Kl.Ca8. 

Prec.(Jh. 

Pr.Edw.Isl. 

Price 

Price Pr.Cas. 
rrid.&0. 

Prob, 111)17] 
Prob.Rcp. 


Opinions of Attornoys-General (XT.S.) 

Opinions of the Solicitor for the De¬ 
partment of Labor dealing with 
Workmen’s Compensation 
Oregon 

Orleans Appeals (La.) 

Overton (Tenn.) 

Owen (Eng.) 


Pacific Reporter 
Pacific Reporter Second Series 
Law Reports IP^DIJ Probate (Eng.) 
Pennsylvania State 

Pennsylvania Supreme Court Cases 
(Sadler) 

Pennsylvania County Court 
Pennsylvania Corporation Reporter 
Common Pleas (Pa.) 

Pennsykania District 
Pennsylvania District and County 
Paige's Chancery (N.Y.) 

Paine (U.S.) 

Ib'iinsylvania Ijuw Journal 
poim.sylvania Law Record 
Clark’s Pennsylvania Law Journal 
Reports 
Palmer (ICng.) 

Pennsylvania Record 
Parker (lOng.) 

Parker’s Criminal (N.Y.) 

Parker’s Exchequer (Eng.) 
l^irker’s Insurance (Eng.) 

Parsons’ Equity Oases (Pa.) 
Pennsylvania Superior Court 
l^aton’s Appeal Ca.ses (Sc.) 

Patrick’s Election Cases (Gan.) 

Patton 8c Heath (Va.) 

I^aw Reports I^robate Division (Eng.) 
Perry 8c Davison (Eng.) 

Peake’s Nisi Prius (Eng.) 
l^>arco*8 Reports in Dearsly’s (Eng.) 
l^earson (Pa.) 

Peck (Tenn.) 

Peckwell’s Election Cases (Eng.) 
Pennewill (Del) 
pennypacker (Pa.) 

Penrose & Watts (Pa.) 

Perry 8c Knapp Election Cases (Eng.) 
Peters (U.S.) 

Peters’ Admiralty (U.S.) 

Peters’ Circuit Court (U.S.) 

Phillips (Eng.) 

Phillip (N.O.) 

Philadelphia (Pa.) 

Philippine 

Plullimore Ecclesiastical (Eng.) 
Pi<*koring (Mass.) 

Pigott 8c Rodwell (Eng.) 
pigott’s Recoveries (Eng.) 

Pinney (Wis.) 

Pittsbnrirh (Pa.) 

Pitl‘<bnri;h Legal Journal (Pa.) 
Pittsburgh I.K'gal Journal Now ScricH 
(Pa.) 

Perry 8c Knapp (Eng.) 

Plowden (Eng.) 

Pr»llexfen (Eng.V 
Popham (Eng.) 

Porter (Ala.) 

Posey’s Unreported Oases (Tex.) 
Ptierto Rico 
Puerto lUco Federal 
Powers’ Surrogate (N.Y.) 

P<»wer, Rodwell 8c Dew’s Election 
i^nses (Eng.) 

l>recedents in Chancery (Eng.) 

I>rince Edward Island 
Price (Eng.) 

Price’s Practioe Cases (Eng.) 
prideaux 8c Cole (Eng.) 

I.iaw Reports, Pruhatc Division (Eng.) 
Probate Reports (Ktig.) 
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Pr.Rep, 

P.Wms. 

P.U.B. 

Pyke 


[1891] Q.B. 

Q.B.D. 

Queensl.J.P. 

Queensl.L. 

Queensl.Ii.J. 

Que.L. 

Que.Pr. 

Que.Q.B. 

Que.Rev.Jud. 

Que.Super. 

Quincy 


Rand. 

Rap.Jud. Q.O.S. 

Rawle 

H.O.L. 

R.<fe0an.Ca8. 

R.&Caii.Tr.Cas. 

Redf. 

Redf.&B. 

Redf.R.Oas. 

RedtSurr. 

Reeye Bng.l4. 

Reports 

Reprint 

Rep. t. Finch 

Rep.t.Hard. 

Rep.t.Holt 

Res.&Eq.Judgm. 

Rev.Orit. 

Rev.do Jur. 
Rev.de Legis, 
Rev.Leg. 
Rev.Tjeg.N.S. 
Rev.Rep. 

R.L 

Rice 

Rich. 

Rich.0.p4 


Ridg.Ap. 

Riclg.L.&S. 

Ridg.P.O. 

Ridg.t.IXardw. 

Ril<7 

R.&M. 

R.M.Charlt. 

Rob. 

Rob. 

1-lobb Pat.Cas. 

Robert.App.Cas. 

Rob.ICccl. 

Robin.App.Cas. 

Iiob.Wm.Adm. 

Rolle 

RoUe Abr. 

Rolls Ot.Rep. 
Itoxn.Oas. 

Root 

Rose 

Ross Lead.Oas. 
R.&R. 

Russ. 


Practice Reports (Eng.) 
Peere-Williams (Bng.) 
Public Utilities Reports 
Pyke (Can.) 


Queen’s Bench (Adolphus & Ellis New 
Series) (Eng.) 

Law Reports [1891] Queen’s Bench 
(Eng.) ^ . 

Law Reports Queen’s Bench Division 
(Eng.) 

Queensland Justice of the Peace 
Queensland Law 
Queensland Law Journal 
Quebec Law 
Quebec Practice 

Quebec Official Reports Queen s 
Bench 

Quebec Revised Judicial 
Quebec Official Reports Superior 
Court 

Quincy (Mass.) 


Randolph (Va.) 

Rapport’s Judiciaries de Quebec Oour' 
Superieure 
Rawle (Pa.) 

Ruling Case Law 
Railway & Canal Cases (Bng.) 
Railway & Canal Traffic Cases (Eng.) 
Redfield’s Surrogate (N.T.) 

Redfield & Bigelow’s Leading Cases i 
(Eng.) 

Red field’s Railway Cases (Eng.) 
RedlBeld’s Surrogate (N.Y.) 

Reeve’s English Law 
Reports (Bng.) 

English Reprint 
Cases temp. Finch (Eng.) 

Leo’s Reports tempore Hardwicke 
(Eng.) 

Reports tempore Holt (English Cases 
of Settlement) 

Reserved & Equity Judgments (N.S. 
Wales) 

Revue Critique (Can.) 

Revue de Jurisprudence (Can.) 

Revue de Legislation (Can.) 

Revue Legale (Can.) 

Revue Legale New Series (Can.) 
Revised Reports (Bng.) 

Rhode Island 
Rice (S-C.) 

Richardson (S.O.) 

Richardson’s Practice Common Pleas 
(Eng.) 

Ridgeway’s Reports tempore Hard¬ 
wicke (Eng.) 

Ridgeway's Appeal (Ir.) 

Ridgeway, I^pp & Schoale (Ir.) 
Ridgeway’s Parliament Cases (Ir.) 
Ridgeway temp. Hardwicke (Bng.) 
Itiley (Sf.C.) 

Ryan & Moody (Eng.) 

R. M. Charlton (Ga.) 

Robinson (La.) 

Robinson (Va.) 

Robb’s Patent Cases (U.S.) 

Robertson’s Appeal C)ases (Sc.) 
Robertson’s Ecclesiastical (Eng.) 
Robinson’s Appeal Cases (Sc.) 

William Robinson’s Admiralty (Eng.) 
Rolle (Eng.) 

Rolle’s Abridgment (Eng.) 

Rolls’ Court Reports 
Romilly’s Notes of Cases (Eng.) 

Root (Conn.) 

Rose (Eng.) 

Ross’ Leading Oases (Eng.) 

Russell ^ Ryan Crown Cases (Eng.) 
Russell (Eng.) 


Russ.&O.Eq.Oas. 

Russ.Eq.Cas. 

Russ.&Geld. 

Russ.&M. 

Ry.&M. 


Salk. 

Sandf. 

Sandf.Oh. 

Sask.L. 

Saund. 

Saund.&C. 

Sau.&Sc. 

S.Austr.L. 

Sav. 

Sawy. 

Saxt. 

Say. 

S.O. 

ri907]S.0. 

Scam. 

S.C.Eq. 

Sch.&Lef. 

Sch.Log.Rec. 

Sch.Rcg. 

ri907]§.O.(J.) 

S.C.L.' 

Sc.L.R^. 

Scot L.T. 

Scott 

Scott N.R. 
Scr.L.T. 
Sc.Sess.Cas. 
S.Ct. 

S.D. 

S.E. 

S.E.2d 

Searle & Sm - 
Sel.Cas.Oh. 

Sold. 

Selden 

Selw. 

Serg.&R^ 

Soss.Cas. 

Shan. 

Shaw 
Shaw & D. 

Shaw Doc. 

Shaw, Dunl.&B. 
Shaw&M. 

Shcld. 

Shop.Abr. 

Shoph-SehCas. 

Show. 

Show.P.O. 

Sid. 

Silv.A. 

Silv.Sup. 

Sim. 

Sim.N.S. 

Sim.&St. 

Skin. 

Smale&G. 

Smith 

Smith 

Smith^B. 

Smith K.B. 

Smith Lead.Oas. 

Smith lieg. 

Sm.&M. 

Sm.&M.Ch. 

Smythe 

Sneed 

So. 

So.2d 

SoU. 

Som.Leg.J. 

Spinks 

Spinks 


Russell’s & Chesley’s Equity Oases 
(N.S.) 

Russell’s Equity Oases (N.S.) 

Russell & Geldert, Nova Scotia 
RusseU & Mylne (Eng.) 

Ryan & Moody (Bng.) 


Salkeld (Eng.) 

Sandford’s Siiperior Court (N.Y.) 
Sandford’s Chancery (N.Y.) 
Saskatchewan Law 
Saunders (Eng.) 

Saunders & Cole (Eng.) 

Sausse & Scully (Ir.) 

South Australia Law 
Savile (Eng.) 

Sawyer (U.S.) 

Saxton (N.J.) 

Sayer (Eng.) 

South Carolina 

Court of Session Cases (Sc.) 

Scammon (Ill.) 

South Carolina Equity 
Schoales & Lefroy (Ir.) 

Schuylkill Legal Record (Pa.) 
Schuylkill Roaster (Pa.) 

Court of Justiciary Cases (Sc.) 
Scottish Jurist 
South Carolina Law 
Scottish Law Reporter 
Scot Law Times 
Scott (Eng.) 

Scott’s New Reports (Bng.) 

Scranton Law Times (Pn.) 

Scotch Court of Session Cases 
Supreme Court Reporter (U.S.) 

South Dakota 

South Eastern Reporter 

South Eastern Reporter Second Series 

Searle <& Smith (Eng.) 

Select Cases in Chancery (Eng.) 
Soldcn’s Notes (N.Y.) 

Selden (N.Y.) 

Selwyn’s Nisi Prius (Bng.) 

Sergeant Sc Rawle (Pa.) 

Court of Session Cases (Bng.) 
Shannon (Tenn.) 

Shaw (Sc.) 

Shaw & Dunlop (Sc.) 

Shaw’s Digest of Decisions (Sc.) 
Shaw, Duillop & Bell (Sc.) 

Shaw & MacLean (Sc.) 

Sheldon (N.Y.) 

Sheppard’s Abridgment 
Shepherd’s Select Cases (Ala.) 
Shower (Eng.) 

Shower’s Parliament Oases (Eng.) 
Siderfin (Eng.) 

Silvernairs Appeals (N.YJ 
Silvernail’s Supreme (N.x.) 

Simons (Eng.) 

Simons New Series (Ebg.) 

Simons & Stuart (Bng.) 

Skinner (Eng.) 

Smale & Giffiard (Bng.) 

Smith (Ind.) 

Smith (N.H.) 

Smith & Batty (Ir.) 

Smith’s King’s Bench (Eng.) 

Smith’s Loading Cases (Eng.) 

Smith’s Registration (Eng.) 

Smedes & Marshall (Miss.) 

Smedes & Marshall Cihancery (Miss.) 
Smythe (Ir.) 

Sneed (Tenn.) 

Southern Reporter 

Southern Reporter Second Series 

Solicitor’s Journal (Eng.) 

Somerset Legal Journal (Pa.) 

Speers (S.O.) 

Spinks Admiralty (Eng.) 

Spinks’ Ecclesiastical and Admiralty 
(Eng.) 
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Spinks, P.O. 

Spottisw. 

Spottisw.Ba. 

Sprague 

Stair 

Stark. 

Stat. at L. 

Stew. 

Stew. 

Stew.&P. 

Stockt.Vice-Adin. 

Story 

Str. 

Strob. 

Stuart Vice-Adm. 
Stu.M.&P. 

Style 

Sumn. 

Su^.Leg.Chron. 

siw-M 

Swab. 

Swab.&Tr, 

Swan 

Swanst 


Taml 

Taney 

Tapp. 

Taunt. 

Taylor 

T.B.Mon. 

Tenn. 

Tenn.App. 

Tenn.Oas. 

Tenn.Ch. 

Tenn.Ch.A. 

Tonn.Oiv.A. 

Tcrr.L. 

Tex. 

Tex.App. 

Tex.A.Civ.Oas. 

Tex.Oiv.App. 

Tex.Or. 

Tex.Suppl. 

Tox.Uiirep.Cas. 

Thacb.Cr. 

Thomps.^0. 

Thomps.Caa, 

Tinw- 

T.Jonos 

T.L.E. 

T.M.R. 

T.&M. 

Totb. 

T.E. 

Transcr.A. 

T.Eayiu. 

Tread.Oonat 

Treas.Dcc. 

Tr.&n.Pr. 

Trint.T. 

Trucm.lC(i.CaH, 

Tuck.Scl.Cas. 

Tuok.Surr. 

T.U.P.C^harlt 

Turn.&lt. 

Tyler 

Tyrw. 

Tyrw.&G. 


U.O. 

U.C.Cb. 

U.C.Cham. 

XT.O.O.P. 

XT.C.K.&A. 

U.O.K.B. 


Spinks’ Prize Cases (Eng.) 
Spottiswoode (Sc.) ^ 

Spottiswoode’s Equity (Sc.) 

Sprague (U.S.) 

Stair (Sc.) x 

Starkie Nisi Pnus (Eng.) 

United States Statutes at Large 
Stewart (Ala.) 

Stewart’s Reports (N.S.) 

Stewart & Porter (Ala.) 

Stockton’s Vice-Admiralty (N.B.) 
Story (U.S.) 

Strange (Eng.) 

Strobhart (S.C.) ^ \ 

Stuart’s Vice-Admiralty (1^0.) 
Stuart, Milne & Peddie (Sc.) 

Style . 

Susquehanna Legal Chronicle (Pa.) 
South Western Reporter 
South Western Reporter Second 
Scries . , v 

Swabey’s Admiralty (Eng.) 

Swabey & Tristram (Eng.) 

Swan (Tenn.) 

Swanston (Eng.) 


Tamlyn (Eng.) 

Taney (U.S.) 

Tappan (Oh.) 

Taunton (Eng.) 

Taylor (N.O.) 

T. B. Monroe (Ky.) 

Tennessee 
Tennessee Appeals 
Unroported Tennessee Cases 
Tennessee Chancery 
Tennessee Chancery Appeals 
Tennessee Civil Appeals 
Territories Law (Northwest Ter¬ 
ritories) 

Texas 

Texas Court of Appeals x 

White & Wilson’s Civil Oases (Tex.) 
Texas Civil Appeals 
Texas Criminal 

Texas Supplement x 

Posey’s Unroportod Cases (Tex.) 
Thnciicr’s Criminal Oases (Mass.) 
Thompson & Cook (N.T.) 

Thompson’s Cases (Tenn.) 

Tinwald (Sc.) 

Thomas Jones (Eng.) 

Times Iaw Reports (Eng.) 

Trade Mark Reports 
Temple & Mew (Eng.) 

Tothill (Eng.) ^ ^ 

Term Reports (Dumford & East) 
(Eng.) 

Transcript Appeals (N.T.) 

Thomas Raymond (Kng.) 

Treadway Constitutional (S.C.) 
Treasury Decisions (U.S.) 

Troubat & Ualy’s Practice (Pa.) 
Trinity Term (Eng.) 

Trueman’s Equity Oases (N.B.) 
Tucker's Select Cases (Newfoundland) 
Tucker’s Surrogate (N.Y.) 

T. TJ. P. Charlton (Ga.) 

Turner Sc Russell (Eng.) 

Tyler (Vt) 

Tyrwhitt (Eng.) 
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TRIAL 

This Title includes judicial examination and determination of issues in civil cases, more particu¬ 
larly of issues of fact by courts sitting with or without a jury; bringing cases to trial, notices of trial, 
notes of issue, and calendars and lists of causes for trial; course and order of proceedings at trials in 
general; reception of evidence, and objections thereto; arguments and conduct of counsel; relative 
functions of court and jury, and instructions to juries general; custody and conduct of jury; verdicts or 
other findings of juries; and findings and decisions by courts on trials without a jury. 

Matters not fn this Title, treated elsewhere in this work, see Descriptive-Word Indeac 

Analysis 

I. DEFINITION AND NATURE, NOTICE OF TRIAL, AND PRELIMINARY PROCEEDINGS, §§ 
1-17(2) 

II. DOCKETS, LISTS, AND CALENDARS, §§ 18-35. 

III. CONDUCT OF TRIAL, §§ 3^64. 

IV, RECEPTION OF EVIDENCE, §§ 66-166 

A. Introduction, Offer, and Admission of Evidence in General, §§ 5S-93 

B. Order of Proof, Rebuttal, and Reopening of Case, §§ 94-112 

C. Objections, Motions to Strike, and Exceptions, §§ 113-156 

1. Objections, §§ 113-132 

2. Motions to Strike, §§ 133-143 

3. Hearing and Determination, §§ 144-145 

4. Exceptions, §§ 146-149 

5. Effect of Evidence Admitted without Objection, §§ 150-156 

V. RIGHT TO COUNSEL; ARGUMENTS AND CONDUCT OF COUNSEL, §§ 167-202 

VI. TAKING CASE OR QUESTION FROM JURY, §§ 203-265 

A. Questions of Law or of Fact in General, §§ 203-224 

B. Demurrer to Evidence, §§ 225-237 

C. Dismissal or Nonsuit, §§ 238-248 

D. Direction of Verdict, §§ 249-265 

VIL INSTRUCTIONS TO JURY, §§ 266-448 

A. In General, § 266 

B. Province of Court and Jury, §§ 267-298 

C. Necessity and Subject Matter, §§ 299-322 

D. Requisites and Sufficiency in General, §§ 323-378 
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VIL INSTRUCTIOlSrS TO JURY—Continued 

E. Applicability to Pleadings and Evidence, §§ 379-389 

F. Requests for Instructions, §§ 390-412 

G. Objections and Exceptions, §§ 413-426 

1. In General, §§ 413-^117 

2. Sufficiency and Scope of Objections or Exceptions, §§ 418-424 

3. Effect of Failure to Object or Except, §§ 425-426 

H. Construction and Operation, §§ 427-448 

1. In General, %IA27-A29 

2. Construction as a Whole, §§ 430-440 

3. Cure of Error, §§ 441-448 

VIII. ATTENDANCE, CUSTODY, CONDUCT, AND DELIBERATIONS OF JURY, §§ 4-40 484 

A. Attendance and Custody in Generax., §§ 449-454 

B. Conduct of Jurors and Others Affecting Them Generally, §§ 

455-461 

C. Deliberations and Manner of Arriving at Verdict, §§ 462-473 

D. Communications between Judge and Jury and Further Instruc¬ 

tions AFTER Submission, §§ 473-478 

E. Restating Evidence and Reading Minutes of Testimony or Alle¬ 

gations of Pleadings to Jury, §§ 479-480 

F. Urging or Coercing Agreement and Discharge of Jury for I'ailure 

to Agree, §§ 481-482 

G. Objections and Exceptions, g§ 483-484 

IX. VERDICT AND FINDINGS OF JURY, §§ 485-673 

A. In General, §§ 488-490 

B. General Verdict, §§ 491-525 

C. Special Verdicts, Findings, and Interrogatories, §§ 526-573 

X. TRIAL BY COURT, §§ 574-657 

A. Hearing and Determination of Cause, §§ 574-608 

B. Findings of Fact and Conclusions op Law, §§ 609-657 

XL WAIVER AND CORRECTION OF IRREGULARITIES AND ERRORS, §§ 658 673 

Sub-Analysis 

L DEFINITION AND NATURE, NOTICE OF TRIAL, AND PRELIMINARY FROCEEDINGS-p 19 
§ 1. Definition and nature in general—p 19 

2. Beginning and conclusion—p 21 

3. Inclusion or exclusion of particular matters—p 21 

4. Condition of cause—p 23 

5. Conclusion of another pending trial- -p 24 

6. Order for trial of several causes together- -p 24 

7. Order for separate trials, or trials at different times, in same canse^ p 30 

3 . -Different defendants or interveners--p 30 

9. -Necessity or propriety of separate trials of separate issues—p il 

10. -Order of trial of separate issues—p 36 

11. Notice of trial—p 39 

12. -Time—p 40 

13. -By and to whom given—p 41 

14 . -Form, contents, signature, and service—p 41 

15. -Kffect of subsequent matters; new notice—p 42 

16. -Waiver—p 43 

17(1). Note of issue—p 43 

17(2). Pretrial conference and procedure—p 44 
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n. DOCKETS, LISTS, AND CALENDARS—p 49 

§ 18. In general—p 49 

19. Entry of causes on docket or calendar in general—49 

20. Particular causes, dockets, or calendars—p 51 

21. - Short cause calendar—^p 53 

22. Retention of cause on docket or calendar—p 53 

23. Transfer of cause from one docket to another—p 54 

24. -Necessity and propriety—p 54 

25. -Procedure and effect—^p 66 

26. -Retransfer—p 72 

27. -Waiver—^p 72 

28. Striking cause from, and restoration to, list, docket, or calendar—^p 73 

29. - Short cause calendar—^p 76 

30. Time or term of court for trial—77 

31. Order of calling and hearing causes in general—p 81 

32. Resetting or departure from regular order—p 82 

33. -Advancement or preference in general—p 82 

34. -Conditions precedent and proceedings to obtain—^p 88 

35. -Passing or postponement—^p 90 

III. CONDUCT OF TRIAIr-p 91 

§ 36. In general—p 91 

37. Presence of judge—p 97 

38. Publicity of proceedings—^p 98 

39. -Presence of bystanders and interested persons—^p 98 

40. Presence of parties and attorneys—p 99 

41. Appointment and services of stenographer—p 100 

42. Appointment and services of interpreter—p 101 

43. Right to open and close—^p 102 

44. - Qaim of right and waiver—p 112 

45. Recess or temporary adjournment pending trial—^p 113 

46. Demonstrations, experiments, and tests—p 115 

47. View and inspection—^p 118 

48. Remarks and conduct of judge—^p 124 

49. -Remarks or comments in general—p 124 

50. -Comments on evidence—^p 132 

51. -Conduct, actions, or demeanor—^p 137 

52. Acts or conduct of party, witness, attendant, or bystander—^p 139 

53. Showing or suggestion of insurance or other indemnity in general—^p 140 

54. Objections and exceptions; waiver of irregularities—154 

IV. RECEPTION OF EVIDENCE—p 165 

A. Introduction, Offer, and Admission of Evidence in General— p 155 
§ 55, Necessity and scope of proof—p 155 

56. -Matters of record in cause; pleadings—p 159 

57, -Stipulations and agreed statements—p 161 

5g. -Matters not controverted at trial—^p 161 

59, -Estoppel and waiver—^p 164 

’ 60. Right of party to confront witnesses—^p 166 

61. Introduction of documentary evidence—^p 166 

62. -Manner of introduction—p 168 

See also descriptive word index for Title “Trial” in Volume 89 
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IV, EECEFTION OF EVIDENCE—Continnea 

A. Introduction, Offer, and Admission of Evidence in General—C ontinued 

§ 63. - Matters included in offer—p 172 

64. Reading depositions—p 172 

65. Separation and exclusion of witnesses—p 173 

66. -Time and manner of making application—p 174 

67. -Excusing witnesses from rule—p 174 

58. -Parties—p 175 

59. -Competency of witness not under rule—p 176 

70. -Violation of rule—^p 177 

71. Compelling calling of witnesses—^p 178 

72. Taking oral testimony—^p 178 

73. Offer of proof—p 179 

74. -Necessity in general—^p 179 

75. - Statement or disclosure of evidence expected—p 181 

76. -Showing grounds or purpose of admission in general—p 181 

77. - Showing relevancy, competency, and materiality-—p 182 

78. -Time for making—p 182 

79. -Renewal of offer—^p 183 

80. -Form, requisites, and sufficiency of offer in general—p 183 

81. -Necessity of presence of witness or documents or other showing of good 

faith—p 186 

82. -Evidence inadmissible in part or for particular purpose—p 187 

83. -Rulings on offer—^p 190 

84. Presence of jury during argument as to admission—p 191 

85. Provisional or conditional admission—p 192 

86. Effect of admission of evidence in general—p 193 

87. Restriction to special purpose—p 194 

88. -Coparties—p 196 

89. -Impcaching evidence—p 197 

90. Exclusion of improper cvidcncc^—p 197 

91. Cumulative evidence in general —p 199 

92. Number of witnesses—^p 201 

93. Withdrawal of evidence—^p 203 

B. Order of Proof, Rebuttal, and Reopening op Case— p 204 

§ 94. Order of proof—204 

95. -Order of introduction of individual items of proof--p 20S 

96. -Discretion of court generally—p 206 

97. -Evidence admissibility of which depends on proof of other facts in gen¬ 

eral—p 208 

98. -Proof of agency or partnership—p 210 

99. -Anticipation of adversary's evidence—p 211 

100. -Introducing evidence in support of case or dcfcn.se on cross-examina¬ 

tion—p 211 

101. Rebuttal—p 212 

102. -Evidence in chief on rebuttal—p 215 

103. -or surrebuttal—^p 217 

104. Reopening case—^p 217 

105. -After party offering evidence has rested—p 220 

106. -After both parties have rested, or close of evidence—p 221 

107. -After commencement or conchtsion of argument—p 223 
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IV. EBOEPTION OF EVIDENCE—Continued 

B, OiuoER OF Proof, Rebuttal, and Reopening of Case —Continued 
§ 108. -After motions for disposal of case by court—p 224 

109. -At subsequent stages of proceeding—p 225 

110. -What further evidence admitted—p 226 

111. - Right of adverse party to reply—^p 226 

112. -Application to reopen—p 227 


C. Objections, Motions to Strike, and Exceptions— p 227 

1. Objections —^p 227 

§ 113. Right to object in general—p 227 

114. Waiver or estoppel—^p 228 

115. -Failure to object—^p 230 

116. - Same or similar evidence elicited or introduced by objecting party— 

p 236 

117. Time for objection—^p 237 

118. -Time within which objection must be made—^p 237 

119. -Premature objection—p242 

120. Mode of making objection—^p 242 

121. -In case of improper answers to proper questions—p 243 

122. -Repetition—^p 243 

123. Sufficiency and scope of objections in general—^p 245 

124. Necessity of specifying grounds—^p 246 

125. Requisites and sufficiency of statement of grounds—p 254 

126. -Scope and questions raised in general—^p 257 

127. -Documentary evidence—^p 258 

128. -Parol and secondary evidence—^p 260 

129. -Expert and opinion evidence—p 261 

130. Evidence admissible in part—p 263 

131. Evidence admissible for particular purpose—p 265 

132. Evidence admissible for or against particular parties—^p 266 


2. Motions to Strike —p 267 

§ 133. Necessity for motion—p 267 

134. Grounds for granting or denying motion—p 269 

135 . -Objections going to weight, sufficiency, and credibility of evidence— 

p 277 

136. Necessity for previous objection—p 279 

137. Persons entitled to make motion—p 281 

138. Evidence elicited or introduced by party moving to strike—^p 282 

139. Time for motion—^p 282 

140. Form and requisites of motion—^p 285 

141. -Statement of grounds in general—p 285 

142. -Scope and questions raised—p 286 

143. -Evidence admissible in part or for particular purpose—^p 286 

3. Hearing and Determination —^p 288 

I 144. In general—^p 288 
145. Ruling or order—^p 288 
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IV. RECEPTION OF EVIDENCE—Continued 

C. Objections, Motions to Strike, and Exceptions Continued 

4. Exceptions —292 

§ 146. In general—292 

147. Time for taking—p 293 

148. Form, requisites, and effect—p 293 

149. Waiver of exceptions—^p 294 

5. Effect of Evidence Admitted imthout Objection p 294 

§ ISO. General rule, and exceptions or qualifications—p 294 

151. Application of rule—p 298 

152. _Nature of evidence in general—p 298 

153. -Hearsay evidence—p 299 

154. -Parol evidence—p 301 

155 . _Expert and opinion evidence—p 302 

156. Excluding or striking on court’s own motion—p 303 


88 C.J.S. 


V. RIGHT TO COUNSEL; ARGUMENTS AND CONDUCT OF COUNSEL-p 304 

§ 157. Right to counsel—p 304 

158. Conduct of counsel and control by court in general—p 305 

159. Conduct in proceedings for impaneling jury—p 308 

160. _Reference to defendant’s insurance or other indemnity—p 308 

161. Opening statement—p 311 

162. Presentation of evidence—^p 325 

163. Arguing case to jury—^p 330 

164. -Right to argue—p 330 

165. -Limiting number of attorneys for argument-p 333 

166. _Order of argument as between parties on same side—p 333 

167. -Proper time for argument—p 333 

168. -Limiting or extending time for argument—p 333 

169. _Nature and scope of argument and latitude therein—p 335 

170. Propriety of particular references, comments, and arguments --p 339 

171. -Stating or reading law to jury or to court in presence of jury—p 340 

172. -Reading or commenting on pleadings—p 342 

173. -Reading or commenting on instructions asked or given—p 343 

174 . -Reading or commenting on special interrogatories or special issues-■■ 

p 344 

175. -Rcadig affidavits, depositions, or transcript of stenographer’s notes— 

p 347 

176 . -Reading or stating scientific authorities to jury; other books or publi¬ 

cations—p 347 

177 . -Exhibits and illustrations—^p 348 

178. -Reference to similar cases and verdicts tlu-rt-in—p 348 

179. -Comments on prior proceedings in cause—p 349 

180. -Reference to protection of party by insurance or other indemnity—p 350 

181. -Comments on matters not in evidence or within issues—p 352 

182. -Comments on evidence—p 359 

183. -Comments on matters not covered by instructions—p SCtl 

184. -Comments on nonproduction of evidence or witnesses—p 361 

185. -Comments on credibility or conduct of parties, attorneys or witnesses 

in general—^p 366 
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TRIAL 


V. RiaHT TO COUNSEL; ARGUMENTS AND CONDUCT OF COUNSEL-Continued 

§ 186. -Comments on failure of party to testify—p 370 

187. -Appeals to passion or prejudice in general—p 371 

188. -Appeals to national, patriotic, sectional, local, racial, or religious prej 

udice—p 373 

189. -Appeals to prejudice against corporation as such—p 374 

190. -References to poverty or wealth of parties—^p 374 

191. -Appeals to sympathy—^p 375 

192. -Reference to damages—^p 376 

193. -Instructions to jury as to their duties—p 379 

194. -Retaliatory statements and remarks—p 379 

195. Evidence to rebut statements—p 382 

196. Objections or exceptions and waiver thereof —p 382 

197. Cure of misconduct—p 389 

198. -Withdrawal or correction of objectionable matter—p 391 

199. -Reprimand of counsel—p 392 

200. -Admonitions to jury—^p 394 

201. -Sustaining objection—^p 400 

202. -Prejudicial misconduct—p 401 

VI, TAKING CASE OR QUESTION FROM JURY—p 403 

A. Questions of Law or of Fact in General— p 403 

§ 203. Functions as judges of law and fact in general—p 403 

204. Mixed questions of law and fact—p 406 

205. Questions relating to pleadings—p 406 

206. Questions relating to evidence—p 407 

207. -Preliminary or introductory questions of fact—p 407 

208. -Weight and sufficiency in general—p 408 

209. -Conflicting, contradicted, or controverted evidence—p 445 

210. -Uncontroverted facts or evidence—^p 453 

211. -Inferences from evidence—p 470 

212. -Presumptions of fact—p 473 

213. Credibility of witnesses—^p 475 

214. -Witnesses generally—p 475 

215. -Parties or persons interested in event—^p 493 

216. Amount of recovery—p 499 

217. Construction of writings—^p 499 

218. Foreign laws—p 501 

219. Miscellaneous questions—p 502 

220. Requests for submission of issues to jury—p 506 

221. Failure to question sufficiency of evidence—p 507 

222. Reservation of questions of law—p 508 

223. Withdrawal of counts, issues, or defenses—p 509 

224. Withdrawal of juror—^p 512 

B. Demitrrer to Evidence—p 514 

§ 225. Definition, nature, and purpose^—^p 514 

226. Right to demur—^p 517 

227. Time for demurrer—^p 518 

228. Form and requisites of demurrer—^p 518 

229. Joinder in demurrer-p 519 

230. Withdrawal of demurrer—p 520 
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VI. TAKINa CASE OR QUESTION FROM JURY—Continued 


B. Demthirer to Evidence— Continued 


§ 231. Operation and effect—520 

232. Hearing and determination—p 522 

233. -Evidence considered—^p 523 

234. -Admissions and inferences—p 530 

235. -When sustained or overruled—p 536 

236. -Judgment on demurrer—p 542 

237. Motion to strike or exclude all evidence—p 543 


C. 


Dismissal or Nonsuit— p 546 

§ 238. Definition, nature, and propriety of remedy—p 546 

239. Power of court to grant—p 548 

240. Right to move and time for motion—p 549 

241. Form and requisites of motion—p 551 

242. Purpose and effect of motion—p 552 

243. -As waiver of jury trial —p 555 

244. Hearing and determination of motion—p 555 

245. -When granted or refused—572 

246. Decision or judgment—584 

247. Exceptions to rulings—p 588 

248. Motion to set aside nonsuit and reinstate case—p 588 


D. Direction of Verdict— p 589 

§ 249. Definition, nature, and necessity—p 589 

250. Power of court—^p 592 

251. Right to move—^p 594 

252. Grounds for motion—p 595 

253. Form and requisites of motion—p 601 

254. Time for motion—p 606 

255. Effect of motion—p 608 

256. -As waiver—^p 615 

257. Consideration and determination—p 624 

258. -When verdict may or should be directed—p 674 

259. -When direction unwarranted or improper—p 695 

260. Time for direction—p 712 

261. Manner of direction—^p 717 

262. -Refusal to obey direction—p 719 

263. —— Discharge of jury and entry of judgment by court—p 720 

264. Effect of direction or denial—p 721 

265. Exceptions to rulings—^p 723 


Vn. INSTRUCTIONS TO JURY—p 724 

A. In General—p 724 

§ 266. Definitions, distinctions, and purpose—p 724 

B. Province of Court and Jury— p 727 

§ 267. Authority to instruct jury in general—p 727 

268. Constitutional and statutory provisions—p 728 

269. Burden of proof—p 728 

270. Purpose of evidence—^p 729 

_ 271. Effect of suppression or withholdin g of evidence or failure to appear—p 730 

See also descriptive word index for Title "Triar in VoIumesT"" 
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VII. INSTRUCTIONS TO JURY—Continued 

B. Province of Court and Jury—C ontinued 

§ 272. Statement and review of evidence—733 

273. Comments on evidence in general—p 734 

274. Exclusion of evidence and other matters from consideration of jury—73S> 

275. Nature and scope of issues and theories—^p 736 

276. Credibility of witnesses—737 

277. Instructions as to inferences from evidence—^p 747 

278. Hypothetical statement by court—p 749 

279. Assumptions of fact in instructions—^p 751 

280. -Controverted facts; general rule and qualifications thereof—^p 752 

281. -Applications of rule and qualifications—^p 755 

282. -Uncontroverted facts or evidence—^p 772 

283. -Assumption of nonexistence of facts—p 775 

284. Expression of opinion on facts by trial judge—^p 775 

285. Instructions on facts or weight and sufficiency of evidence—782 

286. -Preponderance of evidence—p 798 

287. -Presumptions and burden of proof—p 798 

288. -Positive and negative testimony—p 799 

289. -Admissions—p 800 

290. -Opinion evidence—p 800 

291. -Uncontroverted evidence—p 801 

292. -Failure or absence of proof or evidence—^p 802 

293. Comments on conduct or merits of cause or parties—^p 803 

294. Comments on contentions, arguments, and conduct of counsel—^p 803 

295. Determination of questions of law—p 804 

296. Application of law to facts—p 808 

297. Instructions as to duties of jury—p 808 

298. Effect of verdict—p 810 

C. Necessity and Subject Matter— p 811 

§ 299. Duty of court generally—p 811 

300. Matters of law generally—p 812 

301. Issues and theories of case—p 814 

302. -Duty to submit all issues—p 819 

303. -Affirmative and negative of issues—p 819 

304. -Several counts or defenses—p 820 

305. -Issues withdrawn or abandoned—p 821 

306. Evidence and matters of fact—p 821 

307. -Statement and review of evidence—^p 821 

308. -Presumptions and burden of proof—p 822 

309. -Preponderance of evidence—p 824 

310. -Determination of weight and sufficiency—p 825 

311. -Purpose and effect of evidence in general—p 827 

312. -Failure of party to testify or produce evidence—p 830 

313. -Exclusion of evidence from consideration—p 831 

314. -Circumstantial evidence—p 833 

315. Credibility of witnesses—^p 833 

316. Competency of witness—^p 837 

317. Submission to jury for special verdict or on special issues—p 837 

318. Definition or explanation of terms—p 841 

319. Determination of amount of recovery—p 845 
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TRIAL 88 C.J.S. 

m INSTRUCTIONS TO JURY—Contimied 

C. Necessity and Subject Matter —Continued 

§ 320. Instructions as to duties of jury—p 846 

321. Influence of arguments of counsel—p 849 

322. Form and effect of verdict—^p 849 

D. Requisites and Sufpiciency in General —^p 850 

§ 323. Giving and delivery—^p 850 

324. -Time for giving—p 850 

325. -Delivery in open court and in presence of counsel—p 851 

326. Form, language, and arrangement in general—p 851 

327. Particular requisites of form and language—p 854 

328. - Certainty, definiteness, and particularity—p 859 

329. - Covering principles in one instruction; reference to other instructions— 

p 861 

-330. - Necessity of written instructions in general—p 865 

331. -Requests for reduction to writing—p 869 

332. -Compliance with requirements as to writing—p 870 

333. -Reading or delivery to jury—p 872 

334. Repetition—p 873 

335. Length and number—^p 876 

336. Argumentative instructions—p 877 

337. Reading from statutes, ordinances, reported cases, or authorities—p 881 

338. Confusing and misleading instructions—p 890 

339. Inconsistent and contradictory instructions—^p 897 

340. Undue prominence to particular matters—p 903 

341. -Damages and amount of recovery—p 913 

342. -Credibility of particular witnesses—p 913 

343. Appeals to sympathy or prejudice—p 914 

344. Stating reasons for giving or refusing instructions—p 914 

345. Sufficiency as to subject matter in general—p 915 

346. Statement of issues and theories—916 

347. - Reading, copying, or referring jury to pleadings—p 919 

348. Evidence and matters of fact generally—p 923 

349 . - Statement or summarizing facts or cvicleticc—p 924 

350. - Directing verdict if jury believe evidence—p 926 

351. - Directing verdict if specified facts arc proved—p 927 

352. -Restricting jury to evidence—p 928 

353. -Mis.statements of facts or evidence—p 928 

354. - Presumptions and burden of proof—^p 929 

355. failure of party to testify or to call witne.sscs, or to produce evidence— 
p 934 

356. - Exclusion of evidence from consideration of jury—p 935 

357. Weight and effect of evidence—p 935 

358. - Inferences from evidence—p 936 

359. - Conflicting evidence—p 937 

350. - Circumstantial evidence—p 937 

361. -Admissions—p 938 

362. -Testimony of experts, and other opinion evidence—p 939 

363. Credibility of witnesses—940 

364 . -Falsus in uno, falsus in omnibus—p 942 

355. - Interest of witness—^p 943 
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Vn. INSTRUCTION'S TO JURY—Continued 

D. Requisites and Sufficiency in General—C ontinued 

§ 366. Degree of proof—944 

367. - Requiring more or less than preponderance—p 946 

368. -What constitutes, and determination of, preponderance in general—947 

369. -Number of witnesses—^p 948 

370. -Requiring matters to be proved to satisfaction of jury—p 949 

371. Matters of law—^p 950 

372. Submission of special verdict or special issues—^p 951 

373. Amount of recovery—p 955 

374. Instructions as to duties of jury—^p 955 

375. Influence of argument of counsel—^p 958 

376. Definition of terms—^p 959 

377. Explanation, modification, and correction of instructions previously given— 

p 961 

378. Withdrawal of instructions previously given—^p 961 

E. Applicability to Pleadings and Evidence—^ p 962 

§ 379. Abstract instructions—p 962 

380. Application of instructions to case in general—^p 967 

381. Confining instructions to issues raised by pleadings—p 977 

382. Confining instructions to issues raised by evidence—p 988 

383. Evidence justifying instructions—p 1014 

384. -Evidence inadmissible or improperly admitted—p 1017 

385. -Evidence excluded or withdrawn—p 1018 

386. Applying law to facts—p 1018 

387. Ignoring or excluding evidence from consideration of jury—^p 1019 

388. Ignoring or excluding issues, theories, or defenses—p 1031 

389. Instructions as to application of personal knowledge, experience, or'judgment 

of jurors—^p 1053 

F. Requests for Instructions—^ p 1055 

§ 390. Necessity for requests—p 1055 

391. -Issues and theories of case—^p 1057 

392. -Particular instructions—p 1059 

393 . -Further, more specific, and explanatory instructions—p 1068 

394. Time of making requests—p 1076 

395. Form and requisites of requests—p 1081 

395. -Number and length of requests; repetition—p 1083 

397. -Written requests—^p 1084 

398. -Submission of requested instructions to opposing counsel—p 1087 

399. Requests covered by other instructions given—p 1088 

400. - Particular applications of rules—^p 1102 

401. Right to make requests—^p 1118 

402. Withdrawal of requests—^p 1118 

403. Argument for and against giving requested instructions; right of opponent 

to examine requests—^p 1118 

404. Disposition of requests—^p 1119 

405. -Noting disposition of requests—p 1120 

406. -Allowance or refusal in general—p 1121 

407. - Correct requests; duty to give in charge to jury—p 1122 

408. -Erroneous requests—^p 1123 

See also descriptive word index for Title ‘‘Trial'' in Volume 89 
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Yll. INSTRUOTIONS TO JURY—Continued 

F. Requests for Instructions —Continued 

§ 409. -Inconsistent requests—p 1127 

410. -Time of giving instructions asked—p 1128 

411. -Manner of disposition—p 1128 

412. -Modification or explanation of requested instruction—1133 

G. Objections and Exceptions —^p 1138 

1. In General —^p 1138 

§ 413. Right to object or except—^p 1138 

414. -Estoppel or waiver—^p 1138 

415. Time for objection or exception—p 1139 

416. Mode of making objection—^p 1141 

417. Taking and noting exception—p 1142 

2. Sufficiency and Scope of Objections or Exceptions —p 1143 
§ 418. In general—p 1143 

419. Objections or exceptions to instructions given—p 1144 

420. -Necessity of specific objection or exception in general—p 1144 

421. -Statement of grounds in general—p 1147 

422. -Objections or exceptions insufTicient as too general—1147 

423. -Scope and questions raised—p 1148 

424. Objections or exceptions to failure or refusal to instruct—1149 

3. Effect of Failure to Object or Except —p 1151 
§ 425. In general—p 1151 

426. Particular objections waived--p 1152 


H. Con.struction and Operation 

1. In General 

§ 427. Rules of construction in general 
426. Inadv-ertent errors and omissions 
429. Construction of particular instructions 

2. Construction as a Whole 
§ 430. In general 

431. Errors and omissions 

432. -Nature of error or omission 

433. Issues and theories of case 

434. -Negligence, contributory negligence, and assumption of risk 

435. Evidence 

436. -Presumptions and burden of proof 

437. -Weight and sufficiency 

438. Invasion of province of juiy 

439. Damages 

440. Definition and application of terms 

3. Cure of Error 

§ 441. By other instructions 

442. -Issues and theories of case in general 

443 . -Negligence, contributory negligence, and assumption of risk 

444. -Evidence 
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VII. INSTRUCTIONS TO JURY-^Continxied 

H. Construction and Operation —Continued 
3. Cure of Error —Continued 

§ 445. -Invasion of province of jury 

445 . -Damages and amount of recovery 

447, -Definition and application of terms 

448. By withdrawal or correction 

VIIL ATTENDANCE, CUSTODY, CONDUCT, AND DELIBERATIONS OF JURY 

A. Attendance and Custody in General 
§ 449. In general 

450. Presence of jury during proceedings 

451. Officer in charge of jury 

452. Admonition to jury in general 

453. Separation of jury 

454 . -Admonition to jury on separation 


B. Conduct of Jurors and Others Affecting Them Generally 

§ 455. In general 

456. Taking of notes and memoranda by jurors 

457. Communications, associations, and contracts between jurors and others 

458. Obtaining evidence or knowledge by unauthorized means 

459 . -Unauthorized view or inspection 

460. Other misconduct of jurors 

461. Method of determining jurors' conduct 

C. Deliberations and Manner of Arriving at Verdict 

§ 462. In general 

463. Discussion and consideration of personal experiences or knowledge as to ma¬ 
terial matters 

454 . -Knowledge derived from view or inspection 

' 465. Papers and articles which may be taken or sent to jury room 

466 . -Papers, documents, and articles in evidence 

467. -Papers and articles not in evidence 

468. -Instructions 

469. -Pleadings 

470. Experiments by jury and use of magnifying glass or mechanical device 

471. Consideration and decision of special interrogatories or special issues 

472. Arriving at verdict by chance, compromise, or taking of average 

D. Communications between Judge and Jury and Further Instructions after submission 

§ 473, Communications between judge and jury 

474. Further instructions and re-reading instructions 

475 . -Authority and duty to instruct 

476. -Restating or re-reading instructions 

477 . -Requisites and sufficiency of instructions 

478 . -Necessity that instructions be given in open court and in presence of 

counsel or parties 
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Vin. ATTENDANCE, CUSTODY, CONDUCT, AND DELIBEEATIONS OF JURY—Continned 

E. Restating Evidence and Reading Minutes of Testimony or Allegations of Plead¬ 

ings TO Jury 
§ 479. In general 

480. Necessity for presence of counsel 

F. Urging or Coercing Agreement and Discharge or Jury for Failure to Agree 

§ 481. Urging or coercing agreement 
482. Discharge for failure to agree 

G. Objections and Exceptions 

§ 483. Necessity; effect of failure to object or except 
484. Sufficiency of objection or exception 

IX. VERDICT AND FINDINaS OF JURY 

A. In General 

§ 485. Definitions, nature, purposes, and disStinctions 

486. Sealed verdict 

487. Rendition and reception 

488. -When, where, and by whom received 

489. - Necessity of presence of party or counsel 

490. -Poll of jurors 

B. General Verdict 

§ 491. Propriety and necessity 

492. Preparation and formulation 

493. -Necessity of reducing to writing 

494. Assent of required number of jurors 

495. Signature 

496. Certainty and definiteness; informality 

497. -Amount of recovery in general 

498. -Interest 

499. Designation of parties 

500. -Severance 

501. Responsiveness to issues and evidcMicc 

502. Several counts or issues 

503. -Defective, immaterial, or inconsistent counts or issues 

504 . - Counterclaim, set-ofT, and payment 

505. - Applicability and sufficiency of evidence 

506. Amount of recovery 

507. -Interest 

508. -Apportionment of damages 

509. Surplusage 

510. Disregard of instructions 

511. Amendment or correction by jury 

512. -Under advice, direction, or sanction f)f court 

513 . -After sealing or recording of verdict and discharge or separation of jury 

514. -Place of making amendment or change 

515. Amendment or correction by court 

516. -Time of amendment or correction 

517. -Amendment or correction as to particular matters 

518. Amendment or correction by attorney.s and others 

See also descriptive wotd index for Title “Trial’' in Volume 89 
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IX. VERDICT AND FINDINGS OP JURY—Continued 
B. General Verdict— Continued 

§ 519. Venire de novo or venire facias de novo 

520. Entry and record 

521. Construction and operation 

522. Evidence affecting verdict 

523. -Affidavits and testimony of jurors to sustain, impeach, or explain 

524. -Affidavits and testimony of third persons 

525. Objections and exceptions 


C. Special Verdicts, Findings, and Interrogatories 
§ 526. Power and duty of jury 

527. -As to special verdict 

528. -As to special interrogatories or findings accompanying general verdict 

529. Power and duty of court 

530. Rights of parties as to submission of different theories 

531. Questions or issues to be submitted 

532. -As to ultimate or evidentiary facts 

533. -Admitted or uncontroverted facts 

534. -As to damages or amount of recoverj' 

535. Requests for special verdict or findings 

536. -Necessity and sufficiency of request 

537. -Time for presenting requests and interrogatories 

538. - Submission of interrogatories or issues to counsel 

539. -Questions already submitted 

540. -Questions included in, or equivalent to, general verdict 

541. Preparation and form of interrogatories or issues 

542. -By whom prepared 

543. -Number of interrogatories 

544 . -Conformity to issues 

545 . -Interrogatories covering more than one matter of fact 

546. -— Interrogatories assuming facts or on weight of evidence 

547. -Leading and suggestive interrogatories 

548. Submission of interrogatories 

549. Amendment or modification of interrogatories 

550. Withdrawal of interrogatories 

551. Sufficiency of verdict or findings 

552. -Definiteness and certainty 

553 . -Ultimate and evidentiary facts and conclusions 

554. -Assent of required number of jurors 

555. -Authentication or signature of findings 

556. Failure to answer interrogatories or find issues 

557. -Aid by inference, intendment, or extrinsic facts 

558. - Immaterial or inconclusive facts or issues 

559. -Adverse or negative findings, or disagreement 

560. - Returning jury to make proper answers 

561. Responsiveness and conformity to pleadings and evidence 

562. Inconsistent findings in general 

563. ‘ Findings inconsistent with general verdict 

564. - Determination of consistency or inconsistency 

565. Surplusage 

566. Defects and errors 


See also descriptive word index for Title ‘‘TriaP^ in Volume 89 
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JX. VERDICT AND FINDIN&S OP JURY—Continued. 

C. Special Verdicts, Findings, and Interrogatories —Continued 
§ 567. Amendment or correction 

568. Venire de novo 

569. Construction and operation 

570. -Construction together or as whole 

•571. -Conclusiveness and effect 

572. Objections and waiver thereof 

573. Filing 

X. TEIAL BY COURT 

A. Hearing and Determination of Cause 

§ 574. In general 

575. Use of general or personal knowledge 

576. Hearing argument of counsel 

577. Remarks and conduct of judge 

578. Submission of cause on case stated 

579. Submission of special issues to jury 

580. - Pc^ver to submit issues and discretion of court 

581. -Notice of, or motion for, submission 

582. -What issues will be submitted 

583. -Framing and settlement of issues 

584. -Submission of case for general verdict 

585. -Trial in general 

586. -Instructions 

587. -Verdict 

588. View or inspection 

589. Reception of evidence 

590. -Order of proof 

591. -Reopening case 

592. -Objections and exceptions and rulings thereon 

593. Rulings on weight and sufficiency of evidence 

594. -Demurrer to evidence 

595. -Dismissal or nonsuit 

596. -Directing verdict 

597. Declarations of law 

598. -Necessity, nature, and purpose 

599 . -Form, requisites, and sufficiency in general 

600. -Applicability to pleadings and evidence 

601. -Requests 

602. Decision 

603. -Requisites 

604. -Time for rendition and filing 

605. -Rendition in absence of counsel 

606. -Amendment and objections or exceptions 

607. Verdict 

608. Withdrawal of submission and appointment of special judge 

B. Findings op Fact and Conclusions of Law 

§ 609. In general 

See also descriptive word index for Title *Triar^ in Volume 89 
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X. TRIAL BY COURT—Contimied 

B. Findings of Fact and Conclusions of Law —Continued 
§ 610. General authority and duty to make 

611. - In particular actions or proceedings 

612. - In particular situations 

613. Waiver 

614. Time for making 

615. Facts and conclusions to be found and effect of failure to find on particular 

questions 

616. Requests 

617. -Necessity 

618. -Time for making 

619. - Form and requisites 

620. -Filing, record, or presentation 

621. -Ruling 

622. Preparation and form generally 

623. -Preparation by or for court 

624. Separate statements of law and facts 

625. Sufficiency generally 

626. -Definiteness and certainty 

627. -General or specific findings 

628. -Extrinsic facts and papers 

629. -Ultimate or evidentiary facts 

630. -Reference to pleadings, evidence, or other matters 

631. -Conclusions of law 

632. 'Conformity to pleadings, issues, and evidence 

633. -Pleadings and issues 

634. -Evidence 

635. -Agreed, admitted, or undenied matters 

636. Inconsistent findings and conclusions 

637. Defects and errors 

638. Amendment or correction 

639. -Time of amendment 

640. -Method of seeking amendment or correction 

641. -Motions to amend, correct, or otherwise change 

642. -Amendment by court sua sponte 

643. Additional findings 

644. Venire de novo 

645. Filing and record 

646. Construction and operation 

647. -Whether findings of fact or conclusions of law 

648. -Ultimate or probative facts 

649. -Implied and negative findings 

650. -General and special findings 

651. Conclusivcness and effect 

652. Objections and exceptions 

653. -Necessity 

654. -Right to object and mode of objection 

655. -Time 

656. -Form and sufficiency 

657. -Effect 


S8 C.J.S.—2 


See also descriptive word index for Title ‘‘Trial” in Volume 89 
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XL WAIVER AND CORRECTION OP IRREGITLARITIES AND ERRORS 

§ 658. Irregularities in preliminary proceedings, rulings, and conduct of tna in 

659. _!!“Sring improper remarks or conduct of judge by instruction or with- 

drawal of remarks 

660. Rulings as to evidence 

661 . - Admission 

662. - Exclusion 

663. - Motion to strike 

664. Mikonduct of counsel 

665. Rulings as to weight and sufficiency of evidence 

666. - Demurrer to evidence 

667. - Dismissal or nonsuit 

668. - Direction of verdict 

669. Instructions to jury 

670. -Instructions given 

671. -Failure or refusal to instruct 

672. Conduct and deliberations of jury 

673. Verdict and findings ___ 

See also descriptive word index for Title “TriaF^ in Volume 89 
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TRIAL § 1 

I. DEFINITION AND NATURE, NOTICE OF TRIAL, AND PRELIMINARY PROCEEDINGS 


§ 1. Definition and Nature in General 

In a general sense, the term “trial” means the in¬ 
vestigation and decision of a matter in issue between 
parties before a competent tribunal, including all the 
steps taken in the case from its submission to the court 
or jury to the rendition of judgment. 

As used in its legal sensed with respect to judicial 
proceedings,2 ‘'tria?' is a familiar^ common-law^ 
term denoting a judicial examination of the issues® 
in an action.® However, the term should be con¬ 
strued with its context*^ and in connection with the 
particular matter to which it relates,® since it has 
different meanings® and many of the definitions of 


it stated in judicial opinions are limited to, and 
controlled by, the particular questions of procedure 
under consideration in those opinions.^® In a gen¬ 
eral sense, the term “trial’’ means the investigation 
and decision of a matter in issue between parties 
before a competent tribunal,including all the steps 
taken in the case from its submission to the court 
or jury to the rendition of judgment.^^ Also, the 
term is defined broadly and comprehensively in 
judicial decisions,^® as well as in codes and stat¬ 
utes,as the judicial examination of the issues 
between the parties, whether they be issues of law 
or fact; but in a restricted sense it refers to, and 


1. Wis.—Cousins v. Perelos, 172 N. 
W. 953, 169 Wis. 438. 

2. Ala.—^Denson v. Caddoll, 77 So. 
720, 201 Ala. 194. 

3. Ill.—Glennon v. Britton, 40 N.E. 
694, 155 Ill. 232. 

4. U.S.—Miller v. Tobin, C.C.Or., 18 
P. 609. 

5. Ind.—^Stewart v. Stewart, 62 N.E. 
1023, 1024, 28 Ind.App, 378. 

G. Kan.—State v. Dubray, 250 P. 

316, 121 Kan. 886. 

64 C.J. p 31 note 7. 

7. S.E.—State v. Johnson, 124 N.W, 
847, 24 S.D. 690. 

8. S.D.—State v. Johnson, supra. 

9. Ga.—^Holman v. BridKes, 140 S.E. 
886, 165 Ga. 296. 

64 C.J. p 31 note 10. 

10 . S.D.—State v. Johnson, 124 N.W. 
847, 24 S.D. 690, 

11. lowfiL —Bryant v. Mundorf, 179 
N.W. 125, 189 Iowa 882. 

64 C.J. p 32 note 12. 

Similar definition 

The judicial investif<ation and de¬ 
termination of th6 issues between 
the parties to an action.—Black v. 
Jones, 188 S.W.2d 626, 628, 208 Ark. 
1011—64 C.J. p 32 note 12 [a], 

12. Mo.—Shanks Bros. v. Ohicagro 
Great Western R. Co., 273 S.W. 
169, 221 Mo.App. 308. 

64 C.J, p 32 note 13. 

Similar definitions 

(1) A trial is a proceedingr in open 
court after the pleadings are finished 
and the case is otherwise ready. 
N.Y.—Chaifoe v. Rahr, 40 N.Y.S. 484, 

488, 181 Misc. 64, 

Philippine.—Crisostomo v. Director 
of Prisons, 41 Philippine 368, 370. 

(2) A trial is that part of a pro¬ 
ceeding which is deemed to bog-in 
with the opening of the case to the 
jury and ends with the verdict.— 
People V. Rice Associates, Inc,, 56 N, 
Y.S.2d 833, 836, 186 Misc. 473, appeal 
dismissed 68 N.T,S.2d 104, 269 App.' 
Div. 963. 


(3) The trial of an action consists 
of the opening addresses to the jury 
by counsel, the presentation of evi¬ 
dence, summations by respective 
counsels at the close of the case, and 
the charge to the jury.—People v. 
Raco, 47 N.Y.S.2d 448, 449. 

(4) Ordinarily, the trial includes 
every step taken in the determina¬ 
tion of the issues between the par¬ 
ties.—Lawyers Lloyds of Texas v. 
Webb, 162 S.W.2d 1096, 1097, 137 Tex. 
107, conformed to, Clv.App., 164 S.W. 
2d 867. 

13. U.S.—^Aktiebolaget-Svenska Han- 
delsbanken v. Chase Nat. Bank of 
New York City, D.C.N.Y., 69 P. 
Supp. 833. 

Ark.—Black v. Jones, 188 S.W.2d 626, 
208 Ark. 1011. 

Ky.—Campbell v. Hulott, 243 S.W.2d 
608. 

Tox,—Ooirpus Jtirls cited in Trapp v. 
Shell Oil Co., 198 S.W.2d 424, 432, 
146 Tex. 323—Corpus Juris cited la 
Marrs v. Railroad Commission, 177 
S.W.2d 941, 947, 142 Tex. 293— 
Railroad Commission v. Shell Oil 
Co., 161 S.W.2d 1022, 1029, 189 Tex. 
66 . 

64 C.J. p 32 note 14. 

Particular deflaltloas of ^‘trial’" 

(1) It is the judicial examination 
of the Issues for the purpose of de¬ 
termining them. 

Minn.—State v. Bergman, 34 N.W. 

737, 738, 37 Minn. 407. 

Ind.—State ex (3onn(*r v. I*rlt<‘h- 

ard, 64 N.E.2d 283, 285. 116 Ind. 
App. 65. 

N.y.—ChafDee v. Uahr, 40 N.Y.S.2d 
484, 488, 181 Misc. 64. 

(2) The examination bt«Cor(‘ a com¬ 
petent tribunal, according to the law 
of the land, of the facts or law put 
in issue In a cause, for the purpose 
of determining such issue. 

Cal.—Cooney v. Cooney, 15.3 P.2d 334, 
337. 25 Cal.2d 302—Smith v. City 
of Los Angeles, 190 P.2d 943, 946, 
84 Cal.App.2d 397—Bootli v. Los 
Angelos County, 168 P.2d 401, 403, 
69 Cal.App.2d 104. 
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Colo.—Taylor v. Briggs, 18 P.2d 462, 
463, 92 Colo. 119, followed in Jones 
V. Cutting. 18 P.2d 464, 92 Colo. 
123. 

Mo.—'Kirksville v. Munyon, 91 S.W. 

57, 114 Mo.App. 667. 

N.Y.—Bermont v. Serge Elevator Co., 
106 N.Y.S.2d 933, 934, 199 Misc. 
826. 

N.C.—Erickson v. Starling, 71 S.E. 

2d 384, 392, 235 N.C. 643. 

Pa.—Cherniak v. Prudential Ins. Co. 
op America, 14 A.2d 334, 339 Pa. 
73. 

64 C.J. p 32 note 14 [a] (1). 

(3) A trial is that part of a liti¬ 
gation which consists in the exam¬ 
ination by the court of the point, 
the hearing of the evidence, if any, 
and the determination of the contro¬ 
versy or final submission of the 
cause for such determination. 

Del.—Phillips V. Vessells, 126 A. 61. 

2 W.W.Harr. 490. 

N.Y.—Chaffee v. Rahr, 40 N.T.S.2d 
484, 488, 181 Misc. 64. 

(4) There is a trial when an an¬ 
swer is interposed, the case called 
for trial of the Issues, opening state¬ 
ments made, motions made therein, 
proof taken, if any is offered, and 
there is a hearing as provided by 
law.—Chaffee v. Rahr, supra. 

(5) A trial means a judicial ex¬ 
amination of the Issues raised by 
the pi (ladings or by the evidence.— 
Chaffee v. Rahr, supra. 

(6) A trial is a formal examina¬ 
tion of a matter in issue on a cause 
before a competent tribunal for the 
purpose of determining such issue, 
which may be one on law or fact or 
both.—Kromer v. Koar, 90 N.E. 2d 
422, 423, 86 Ohio App. 309, rehearing 
denied 00 N.E.2d 711. 

14. Ind.—State cx rel. Talkington v. 
Hoffman, 76 N.E.2d 262, 226 Ind. 
476. 

N.Y.—Third National Bank of Syra¬ 
cuse v. MoKinstry, 2 Hun 443, 444, 
64 C.J. p 33 note 16, 
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includes an investigation or examination of, facts 
or issues of fact only^S or, in other words, a trial on 
the merits.^® The '^triah’ referred to in some stat¬ 
utes is one in which the parties have participated.^*^ 
The word “trial’^ is not the equivalent of the word 
“procedure,and is less comprehensive.^® 

The purposes or objects of trials are to ascertain 
the truth of matters in issue,2® and to apply the law 
to such matters as are in issue and on trial,^^ to give 
the parties a fair hearing according to the facts and 
circumstances properly before the jury,-^ to deter¬ 
mine correctly and finally the disputed issues be¬ 
tween litigants,23 and to secure a fair and impartial 
administration of justice between the parties to the 
litigation.®^ 

^'Actual trial/* The “actual triah’ of a case is 
the hearing in open court, leading up to the rendi¬ 
tion of judgment, on the questions of law, if the 
case is disposed of on the questions of law,®5 or on 
the questions of fact, if the final judgment is ren¬ 
dered on the facts.®® 

"Fair trial/* The term “fair trial” has been 
variously defined.®*^ A fair trial is a legal trial;®® 
one conducted according to the rules of common 
law except in so far as it has been changed by stat¬ 


ute;®® one where the accused's legal rights are 
safeguarded and respected.®® A fair trial is a 
proceeding which hears before it condemns, which 
proceeds on inquiry, and renders judgment only aft¬ 
er trial.31 A fair trial is that which is such in 
contemplation of law, namely, that which the law 
secures to the party,®® and a fair trial before an 
impartial jury means one where the jurors are en¬ 
tirely indifferent between the parties.®® The neces¬ 
sary factors in a fair trial are an adequate hearing 
and an impartial tribunal,®^ free from any interest, 
bias, or prejudice.®^ A fair trial is one likely to 
accomplish full justice within human limitations.®® 

"Hearing/* A “hearing” has been defined as a 
judicial examination of the issue between parties, 
whether of law or of fact,®'^ implying the right to 
adduce testimony.®® It involves an opportunity by a 
party to present his arguments.®® A requirement of 
a “hearing” in judicial proceedings, aside from any 
constitutional requirement of due process, by com¬ 
mon consent presupposes a proceeding before a 
competent tribunal for the trial of issues between 
adversary parties, the presentation and considera¬ 
tion of proofs and arguments, and determinative ac¬ 
tion by the tribunal with respect to the questions 
raised by the issues presented.*^® There is no hear- 


15. U.S.—^Aktlebolagret-Svenska Han- 
delsbanken v. Chase Nat. Bank of 
New York City, D.C.N.Y.. 69 F. 
Supp. 833. 

Ark.—^Black v. Jones, 188 S.W.2d 626, 
208 Ark. 1011. 

64 C.J. p 32 note 16. 

10L Or.—State v. Pacific Live Stock 
Co., 182 P. 828, 93 Or. 196. 

64 C.J. p 32 note 17. 

17. Iowa.—^Acheson v. Inglis Bros., 
135 N.W. 632, 165 Iowa 239. 

18. Mo.—^Kirksville v. Munyon, 91 
S.W. 67, 114 Mo.App. 667. 

19- Mo.—^Kirksvllle v. Munyon, su¬ 
pra, 

20. Iowa.—Grismore v. Consolidated 
Products Co., 5 N.W.2d 646, 232 
Iowa 328. 

Mo.—Redman v. Western & Southern 
Life Ins. Co., App., 187 S.W.2d 842. 
Pa.—^Morse Boulger Destructor Co. 
V. Arnoni, 101 A.2d 706, 376 Pa. 67. 
The sporting' theory, the theory 
that a judicial trial is a game to be 
played according to certain rules, 
has no more place in the present 
conception of the administration of 
justice than has the wager of battle. 
—^Krook V. Blomberg, 69 A.2d 482, 
96 N.H. 170—Taylor v. Thomas, 92 
A. 740, 77 N.H. 410. 

“Bational means” 

The use of depositions, discovery, 
physical examinations and pre-trial 
procedure are customary examples 
of “rational means” to discover some 


of the truth before trial.—^Krook v. 
Blomberg, 69 A.2d 482, 96 N.H. 170— 
Taylor v. Thomas, 92 A. 740, 77 N.H. 
410. 

Skill of counsel 

A lawsuit should not he decided on 
the basis of the skill or lack of skill 
displayed by counsel on either side 
in maneuvering for position.—Eck- 
ner v. Western Hair & Beauty Sup¬ 
ply Co., 162 S.W.2d 621, 236 Mo.App. 
988. 

21. Mo.—^Redman v. Western & 
Southern Life Ins. Co., App., 187 
S.W, 2d 842—^Eckner v. Western 
Hair & Beauty Supply Co., 162 S. 
W.2d 621, 236 Mo.App. 988. 

22. Tex.—^McClintlc v. J. D. Young 
Corporation, Com.App., 66 S.W.2d 
676. 

23. Tex.—Southern Underwriters v. 
Kelly, Civ.App., 110 S.W.2d 153, 
error dismissed. 

24. Minn.—^Hansen v. St. Paul City 
Ry. Co., 43 N.W.2d 260, 231 Minn. 
354. 

25. Tex.—Lawyers Lloyds of Texas 
V. Webb, 162 S.W.2d 1096, 1097, 
137 Tex. 107, conformed to. Civ. 
App., 154 S.W.2d 867. 

26. Tex.—^Lawyers Lloyds of Texas 
V. Webb, supra. 

27. N.J.—Johnson v. City of Wild¬ 
wood, 184 A. 616, 116 N.J.Law 462. 

28. N.J.—^Johnson v. City of Wild¬ 
wood, supra. 


29. N.J.—Johnson v. City of Wild¬ 
wood, supra. 

30. N.J.—^Johnson v. City of Wild¬ 
wood, supra. 

31. N.J.—Johnson v. City of Wild¬ 
wood, supra—Eisberg v. Mayor and 
Council of Borough of Cliffside 
Park, 106 A. 716, 717, 92 N.J.Law 
321 . 

32. Minn.—St. Paul & S. C. R. Co. v. 
Gardner, 19 Minn. 132, 18 Am.R. 
334. 

Fair trial in criminal cases see Crim¬ 
inal Law 5 961. 

33. Neb.—Omaha, etc., R. Co. v. 
Cook, 65 N.W. 943, 946, 37 Neb. 435. 

34. U.S.—The Reno, C.C.A.N.Y., 61 
F.2d 966, 968. 

35. U.S.—The Reno, supra. 

36. Mass.—^Universal Adjustment 
Corporation v. Midland Bank, Lim¬ 
ited, of London, England, 184 N.E. 
152, 169, 281 Mass. 303, 87 A.L.R. 
1407. 

37. Ill.—Anthony v. Gilbrath, 71 N. 
E.2d 84, 85, 396 Ill. 125. 

29 C.J. p 286 note 17. 

Hearing in equity see Equity $ 480. 

38. D.C.—U. S. V. Bliss, 12 App.D.C., 
486, 500. 

29 C.J. p 286 note 18. 

39. Conn.—Colonial Trust Co. v. 
Austin, 64 A.2d 603, 133 Conn. 696. 

40 . Minn.—^In re Enger's Will, 30 N. 
W.2d 694, 226 Minn. 229, 1 A.L.R. 

1 2d 1048. 
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ing where the party does not know what evidence 
is offered or considered, and is not given an op¬ 
portunity to test, explain, or refute.^l 

^'Judicial trial” A ''judicial trial” means a fair 
trial.42 

^^Trial hy jury,** A "trial by jur/* comprehends 
a full and fair hearing on all relevant issues where 
all questions of fact presented by the testimony are 
decided by the jury in accordance with the prin¬ 
ciples of law given to them in the instructions by the 

judge.'* 2 

§ 2. Beginning and Conclusion 

A trial begins when all the preliminary questions 
have been determined and the Jury or court enters on 
the examination of the facts for the purpose of determin- 
in j the controversy. A trial does not end until the 
examination is completed. 

When a trial commences is a difficult question.'*^ 
A trial may be said to have commenced when all of 
the preliminary questions have been determined and 
the jury, or the court in the absence of a jury, enters 
on the examination of the facts for the purpose of 
determining the controversy.*^ According to some 
authorities, the trial begins when any controverted 
question of law or fact is presented to the court 
for determination;*® but, according to other au¬ 
thorities, a trial does not commence until an issue 
of fact is joined.*'^ A trial has been said to be 
begun when the jury is impaneled and sworn.*® At 
any rate, there is no trial before an issue of law 


TRIAL §§ 1-3 

or fact is raised by the pleadings.*^ 

The term "trial” contemplates a final disposition 
of the controversy, either on the facts or on a ques¬ 
tion of law;®® and, when once commenced, a trial 
does not end until the examination or investigation 
is completed®! and a judgment can be entered.®^ 
A trial is not concluded as long as any phase of the 
case is open for consideration,®® and is not concluded 
until motions for judgment and new trial are dis¬ 
posed of.®* A trial has not been had until the 
evidence is all presented to the jury and they have 
been instructed as to the law, and the case has 
been finally submitted to them for decision.®® The 
trial of a cause is not concluded until a verdict 
has been rendered and the jury discharged.®® It 
has been held that the trial of a jury case ends 
on the formal acceptance and recording of a verdict 
decisive of the whole case.®*^ 

i 

§ 3. Inclusion or Exclusion of Particular Mat¬ 
ters 

There is a trial where an answer is Interposed, proof 
is taken, and a hearing is held as provided by law. 

There is a trial where an answer is interposed, 
proof is taken, and a hearing is held as provided 
by law.®® Aside from any requirement of due proc¬ 
ess, the right to a trial includes that of being heard, 
production of witnesses and documents, the taking 
of evidence, examination and cross-examination of 
witnesses, representation by counsel, presentation of 


41. U.'S.—Interstate Commerce Com¬ 
mission V. Louisville & N. R. Co., 
33 S.Ct. 185, 227 U.S. 88, 67 L.Ed. 
431. 

Minn.—State ex rel. Spurck v. Civil 
Service Board, 32 N.W.2d 674, 226 
Minn. 240. 

42- N.H.—^Baldwin v. Grand Trunk 
R. Co., 16 A, 411, 412, 64 N.H. 696. 

43. Mass.—^New England Novelty 
Co. V. Sandberg, 64 N.E.2d 915, 919, 
316 Mass. 739, certiorari denied 
65 S.Ct. 63, 323 U.S. 740, 89 L.Ed. 
693, rehearing denied 66 S.Ct. 128, 
323 U.S. 815, 89 L.Ed. 648. 

Right to fair and impartial trial see 
Juries § 226. 

44. Wyo.—Griggs v. Meek, 264 P. 91, 
37 Wyo. 282. 

45. Idaho.—Corpus Juris quoted lu 
Molen V. Denning & Clark Live¬ 
stock Co., 60 P.2d 9, 10, 56 Idaho 
67. 

Wyo.—Griggs v. Meek, 264 P. 91, 37 
Wyo. 282. 

46. Wyo.—^Murdica v. State, 137 P. 
674, 22 Wyo. 196. 

47. Kan.—^Mechanics Sav. Bank v. 
Harding, 70 P. 665, 65 Kan. 666. 

64 C.J. p 32 note 23. 


48. Ohio.—^Meyer v. Welsbacher, 76 
N.B.2d 89, 80 Ohio App. 200. 

When jury called into box 

Generally a trial ‘‘begins'' when 

jury are called into the box for ex¬ 
amination as to their qualifications. 

—Wilhite V. Agbavani, IlLApp., 118 

N.E.2d 440. 

49. Idaho.— Corpus Juris quoted lu 
Molen V. Denning & Clark Live¬ 
stock Co., 60 P.2d 9, 10, 66 Idaho 
57. 

Ky.—Schmid v. Anderson, 222 S.W.2d 
,931, 311 Ky. 1. 

64 C.J. p 33 note 24. 

50. Idaho.—Corpus Juris quoted in 
Molen V. Denning & Clark Live¬ 
stock Co., 50 P.2d 9, 10, 66 Idaho 
67. 

64 C.J. p 33 note 26. 

51. Idaho.— Corpus Juris quoted in 
Molen V. Denning & Clark Live¬ 
stock Co., 50 P.2d 9, 10, 66 Idaho 
67. 

Wyo.—Griggs v. Meek, 261 P. 126, 37 
Wyo. 282, rehearing denied 264 P. 
91, 37 Wyo. 282. 

52. Idaho.— Corpus Juris quoted lu 
Molen V. Denning & Clark Live¬ 
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stock Co., 60 P.2d 9, 10, 66 Idaho 
67. 

Wyo.—Griggs v. Meek, 261 P. 126, 
37 Wyo. 282, rehearing denied 264 
P. 91, 37 Wyo. 282. 

53. Tex.—Rankin v. Nash-Texas Co., 
Civ.App., 68 S.W.2d 902. 

54. Tex.—Nevitt v. Wilson, 285 S.W. 
1079, 116 Tex. 29, 48 A.L.R. 365— 
Townes v. Lattlmore, 272 S.W, 435, 
114 Tex. 611. 

55. Idaho.—Molen v. Denning & 
Clark Livestock Co., 60 P.2d 9, 66 
Idaho 67. 

Necessity of submission 

Issues are not “tried" merely by 
the hearing of the testimony there¬ 
on; submission to the jury undoubt¬ 
edly is part of the process.—Harkey 
V. Texas Emp. Ins. Ass’n, 208 S.W.2d 
919, 146 Tex. 604. 

56. N.J.—^Leonard's of Plainfield v. 
Dybas, 31 A.2d 496, 130 N.J.Law 
135. 

57. Mass.—Patterson v. Barnes, 60 
N.E.2d 82, 317 Mass. 721. 

58. N.T.—Pines v. Heasllp, 174 N.T. 
S. 714, 106 Misc. 454. 

64 C.J. p 33 note 29. 
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arguments, decision on the merits, and ever 3 rthing 
incident thereto.^^ In order to constitute a trial 
there need not be present an active controversy in 
the sense that it is indispensable that it must involve 
direct and cross-examination.60 The examination of 
prospective jurors and the impaneling and swearing 
of the trial jury are a part of the trial.61 Generally 
speaking, a trial includes all rulings of a court in 
proceedings before it made in furtherance of the 
decisions made on the issues in the case which form 
the basis of the judgment.62 It does not include 
those acts by which defendant is brought into court 
and the issues of law and fact are presented.®^ It 
may be said that a trial is had even though the jury 
disagree and are discharged and a mistrial is en¬ 
tered of record.®^ 

There are many matters incident to a case which 
the court must consider and pass on but which, 
taken alone, do not constitute a trial.®® Matters 
held not to constitute a trial include the granting of 
an allowance in a suit for divorce,®® the allowance 
of an amendment to the complaint before any de¬ 
murrer has been filed, and before the judicial exami¬ 
nation of the issues has begun,®and the making of 
an order on an application for leave to answer.®® 
Except where there is a trial de novo on appeal,®® 
the word ‘'trial,’^ as commonly understood in prac¬ 
tice, includes nothing beyond proceedings in the 
court in which the case originated.'^® 

Hearing and decision on demurrerj consisting of 


a submission to, and hearing, examination, and de¬ 
termination by, the court of an issue of law raised 
by a demurrer, is a proceeding constituting, under a 
broad definition of the term, a ''trial”'^^ by the 
court,'^^ or at least some sort of a trial'^® or a trial 
for some purposes but such a proceeding may 
not be a trial within the meaning of a particular 
constitutional or statutory provision.*^® It has been 
held that there is a trial where a general demurrer 
to the petition or complaint is sustained,*^® but that 
the overruling of a demurrer to the petition is not 
a part of the trial.'^'^ 

Hearing and decision on motion. The term "trial” 
may include the submission of, and action on, a 
motion directed to, or based on, the pleadings,*^® 
as well as a motion to set aside an order granting 
a new trial*^® and a motion for judgment in an 
equity action, after a verdict of the jury on special 
questions;®® but a motion to quash a summons is 
not a part of the trial,®1 and the hearing of a mo¬ 
tion to correct the record of a judgment by a nunc 
pro tunc entry is not a trial.®^ The moving of a 
case for trial when it is reached on the calendar 
is equivalent to a trial.®® 

Determination of issue presented by plea of priv¬ 
ilege may well be regarded as a part of the trial.®^ 

Dismissal or nonsuit. There is no trial in the 
case of a voluntary nonsuit or discontinuance before 
submission of the case to the court or jury,®® nor 


59. Minn.—State ex rel. Spurck v. 
Civil Service Board, 32 N.W.2d 674, 
226 Minn. 240. 

60. N.T.—Chaffee v. Bahr. 40 N'.T. 
S.2d 484, 181 Misc. 64. 

61. Ill.—^Wilhite v. Agbavani, App., 
118 N.E.2d 440. 

N".!).—In re McIntyre’s Estate, 47 N. 
W.2d 627, 78 N.D. 10. 

62. Cal.—O’Day v. Superior Court 
of Los Angeles County, 116 P.2d 
621, 18 Cal.2d 640. 

63. Mo.—^Kirksville v. Munyon, 91 
S.W, 67, 114 Mo.App. 667. 

64. Fla.—State v. Dowling, 107 So. 
267, 91 Fla. 236. 

65. Iowa.—^Mathews v. Clayton 
County, 44 N’.W. 722, 79 Iowa 610. 

66. Ind.—Stewart v. Stewart, 62 N. 
B. 1023, 28 Ind.App. 378. 

67. Or.—Hillsboro Nat. Bank v. Gar- 
barino, 161 P. 703, 82 Or. 406. 

ea Or.—Taylor v. Taylor, 121 P. 
431, 61 Or. 267. 

69. Cal.—^People v. McKamy, 143 P. 
752, 168 Cal. 631. 

N.M.—^]Sfew Mexico State Highway 
Department v. Bible, 34 P.2d 295, 
38 N.M. 372. I 


70- Cal.—People v.* McKamy, 143 P. 
762, 168 Cal. 631. 

N.M.—^New Mexico State Highway 
' Department v. Bible, 34 P.2d 296, 
38 N.M. 372. 

71. Mo.—^McMurray v. St. Louis, I. 
M. & S. R. Co., 142 S.W. 479, 161 
Mo .App. 133. 

64 C.J. p 33 note 38. 

72. Or.—State v, Richardson, 85 P. 
226, 48 Or. 309, 8 L.R.A.,N.S., 362. 

73. Or.—State v. Pacific Live Stock 
Co., 182 P. 828, 93 Or. 196. 

74. Or.—^Warm Springs Irr. Dist. v. 
Pacific Live Stock Co., 173 P. 266 
89 Or. 19. 

75. Ga.—Holman v. Bridges, 140 S. 
E. 886, 166 Ga. 296. 

Or.—State v. Pacific Live Stock Co., 
182 P. 828, 93 Or. 196. 

76. Cal.—Goldtree v. Spreckels, 67 
P. 1091, 136 Cal. 666. 

Mo.—McMurray v. St. Louis, I. M. & 
S. Ry. Co., 142 S.W. 479, 161 Mo. 
App. 133, 

77. Kan.—^Mechanics Sav. Bank v. 
Harding, 70 P. 665, 66 Kan. 666. 

78. Iowa.—Columbus Junction Tel. 
Co. V. Overholt, 102 N.W. 498, 126 
Iowa 679. 


Mont.—State ex rel. Montana Cent. 

R. Co. V. District Court of Eighth 
Judicial Dist., 79 P. 546, 32 Mont. 
37. 

79. Tex.—Gulf, C. & S. P. R. Co. v. 
Muse, 207 S.W. 897, 109 Tex. 362, 4 
L.R.A. 613—^Pratley v. Sherwin- 
Williams Co. of Tex., Com.App., 36 

S. W.2d 196. 

Hearing and determination of motion 
for new trial as parts of trial see 
New Trial g 187. 

80 . N.T.—Tefft V. Greenwich & G. 

R. Co., 96 N.T.S. 206, 47 Mlsc, 26, 

81 . Okl.—Buxton V. Alton-Daw.son 
Mercantile Co., 90 P. 19, 18 Okl 
287. 

82. Ind.—Citizens’ Trust Co. v. 
Wheeler Can Co., 157 N.E. 441, 199 
Ind. 311. 

83- N.T.—Jennings v. Doyle, 33 N.Y. 

S. 2d 696, 263 App.Div. 488, motion 
denied in part and appeal dismiss¬ 
ed in part 60 N.E.2d 242, 290 N.Y. 
866, affirmed 60 N.B.2d 646, 291 
N.Y. 603—Jones v. Case, 38 How, 
Pr. 349. 

84- Tex.—Coalson v. Holmes, 240 S 
W. 896, 111 Tex. 602. 

85. Mo.—Shanks Bros. v. Chicago 
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is there in the case of a dismissal for failure to 
prosecute,but it has been held that dismissal of 
the case for lack of jurisdiction is a trial within 
the meaning of a particular statute.S'^ 

Stipulation between the parties as to the facts, 
dictated in the presence of the judge, has been held 
to constitute a trial.^s 

Default, There may be a trial where an issue is ■ 
made by the pleadings and a party defaults by fail¬ 
ing to appear but the taking or hearing of evi¬ 
dence does not constitute a trial where defendant has 
defaulted by failing to plead.®0 

Judgment, order, or decree. The term “trial” is 
broad enough to include any judgment, final order, 
or decree, not interlocutory in its nature, affecting ■ 
the substantial rights of a party to a chancery suit 
or proceeding of an equitable nature.®^ 

Hearing on attorney's fee. While a hearing on 
the question of an attorney’s fee is a “trial” for 
various purposes,® ^ it is not within a statute con¬ 
strued to refer to the main or final trial of the 
cause, rather than the trial of matters merely in¬ 
cident to, and growing out of, the litigation of the 
subject matter of the action.®® 

§ 4. Condition of Cause 

Ordinarily, It Is error to try a case, or call or assign 
it for trial, before it is at issue. > 

Ordinarily, it is error to try a case, or call or 


assign it for trial, before it is at issue.®^ Thus, it is 
error to go to trial without a plea or answer be¬ 
fore the expiration of the time for filing one.®® 
Also, it is error, over the objection of defendant,®® 
or in his absence,®*^ to proceed to trial in the ab¬ 
sence of a replication or reply to an affirmative plea 
or answer which is not abandoned,®® However, a 
joinder of issue on the day the case is assigned for 
trial may be sufficient;®® it is not error to proceed 
to trial without a similiter;^ and, where the parties 
proceeded to trial by agreement or without objection 
to the incompleteness of the issues, the objection will 
be considered, after verdict, as waived.® 

Where the issues are once made up, the trial is 
not necessarily to be delayed by a subsequent change 
in the issues,® the subsequent filing of new qr 
amended pleadings^ or the absence of defendant;® 
and the court may ignore its order that the cause 
be remanded to rules to permit plaintiff to file an 
amended petition, if the record does not disclose the 
filing of such petition, and defendant is in court at 
the time the trial is had and does not object thereto.® 

Pending motion, demurrer, or exception, A case 
should not be tried before a motion directed to a 
pleading is disposed of but exceptions to this rule 
are sometimes recognized.® A motion to compel the 
giving of security for costs is necessarily disposed 
of, within the meaning of the rule, when plaintiff 
gives a bond for costs.® Also, an objection that the 


Great Western R. Co., 273 S.W. 
169, 221 Mo.App. 308. 

N.Y.—Harris v. Pudney, 158 N.T.S. 
440, 93 Misc. 470. 

86 . N.T.—Travelers’ Ins. Co. v. Ra- 
binowitz, 214 N.Y.S. 39, 126 Misc. 
656—Tillspaugh v. Dick, 8 How.Pr. 
33. 

87. N.Y.—Lapof v. Rig-erman, 214 
N.Y.S. 81, 126 Misc. 569. 

/64 C.J. p 33 note 54. 

63. N.Y.—Youngsters' Realty Corp. 

V. Oliver, 180 N.Y.S. 26. 

Or.—Corpus Juris g,uoted in Mursen- 
er V. Redding, 160 P.2d 307. 313, 
176 Or. 617. 

jB9. Iowa.—^Bryant v. Mundorf, 179 
N.W. 125, 189 Iowa 882. 

64 C.J. p 33 note 66. 

60; Cal.—^Hamblin v. Superior Court 
of Los Angeles County, 233 P. 337, 
195 Cal. 364, 43 A.L.R. 1609. 

N.Y.—City Tax Lien Co. v. Murray, 
154 N.Y.S. 300, 91 Misc. 119. 

61. Ohio.—Thompson v. Denton, 116 
N.E. 452, 96 Ohio St. 333. 

64 C.J. p 34 note 69. 

62. Or.—Warm Springs Irr. Dist. v. 
Pacific Live Stock Co., 173 P. 266, 
89 Or. 19. 


93. Or.—Warm Springs Irr. Dist. v. 
Pacific Live Stock Co., supra. 

94. Ill.—-Bennett v. Gray, 76 N.B.2d 
798, 333 IlLApp. 143. 

Kan.—^Brack v. Kleweno, 220 P.2d 
126, 169 Kan. 669. 

La.—Bentley v. Barrett, App., 146 
So. 349. 

64 C.J. p 34 note 63, 

Case held at issue 

Pa,—^Lit Bros., to Use of Kaplan, v. 
Goodman, 18 A.2d 519, 144 Pa. 
Super. 43. 

95. Ill.—^Bennett v. Gray, 76 N.E.2d 
798, 333 IlLApp. 143. 

N.C.—^Warshaw v. Warshaw, 73 S.E. 

2d 900, 236 N.C. 764. 

64 C.J. p 34 note 64. 

96. Ill.—Maxwell v. Habel, 92 Ill. 
App. 510. 

97. Ill.—Blake v. Miller, 8 N.E. 828, 
118 Ill. 500. 

Ky.—Sachs v. Hensley, 294 S.W. 
1073, 220 Ky. 226, 

98. Fla.—Globe Theatre & Amuse¬ 
ment Co. V. Watt, 67 So. 201, 62 
Fla. 196. 

64 C.J. p 84 note 67. 

99. Iowa.—Bullard v. Beck, 166 N. 
W. 386, 174 Iowa 349. 

9 .:^ 


1. Ill.—^Hansberry v. Holloway, 163 
N.E. 662, 332 Ill. 334. 

64 C.J. p 34 note 69. 

2. W.Va.—Toler v. Cassinelli, 41 S. 
E.2d 672, 129 W.Va. 691. 

64 C.J. p 34 note 70. 

3. Okl.—Lowe v. Edwards, 268 P. 
891, 126 Okl. 133. 

64 C.J. p 34 note 71. 

4. Ariz.—Pickwick Stages Corpora¬ 
tion V. Hare, 295 P. 1109, 37 Ariz, 
570. 

64 C.J. p 34 note 72. 

5. Tex.—Garza v. City of Ban An¬ 
tonio, Civ.App., 214 S.W. 488, re¬ 
versed on other grounds, Com.App., 
231 S.W. 697. 

64 C.J. p 34 note 73. 

6. W.Va.—^Nutter' v. Sydenstricker, 
11 W.Va. 535. 

7. Ky.—Williamson v. American Re¬ 
serve Bond Co.’s Receiver, 130 S. 
W. 1072, 131 S.W. 1010, 140 Ky. 
215, 142 Ky. 1. 

8. Okl.—Chicago, R. I. & P. Ry. Co. 
V. Pitchford, 143 P. 1146, 44 Okl. 
197. 

64 C.J. p 34 note 76. 

9. Mo.—^Merritt v. Kansas City, 
App., 46 S.W. 276, 
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case should not be tried or allowed to remain on 
the docket for trial while a demurrer to the petition 
is pending and undisposed of will not be sustained 
where the demurrer has necessarily been disposed of 
by the filing of an amended petition^O or the de¬ 
murrer is overruled nunc pro tunc on the day the 
objection is made.^l Where defendant files one 
exception after another instead of filing all at one 
time, the trial court may order the last exception 
to stand as an answer and direct the clerk to con¬ 
sider the case at issue and place it on the call 

docket.i2 

In action against two or more persons a trial may 
be had as to one defendant on issues joined between 
him and plaintiff where other defendants have not 
been served with process and have not appeared 
citations served on them have been quashed 
they have been served but have not appeared and 
a default judgment has not been entered against 
them;i5 or a demurrer by one of them, attacking 
the sufficiency of the complaint against him alone, 
is undisposed of.^® In the absence of a request by 
one defendant that the issues be closed as to an¬ 
other defendant, it is not error to proceed against 
the former defendant without closing the issues as 
to the latter defendant.^*^ Also, one defendant, by 
participating in the trial without objection, waives 
his right to object that the case is submitted to trial 
without first having been dismissed as to other de¬ 
fendants who were not summoned.^® There is no 
triable issue where one of the defendants files a 
reservation of a right to trial by jury for both 
defendants.^® 


Garnishees do not waive objection that the gar¬ 
nishment action is not at issue by permitting one of 
them to be examined as a witness where counsel 
states at the close of the testimony that all of it 
was taken under objection of counsel and such state¬ 
ment is consented to expressly by the court and 
tacitly by plaintiff.^O 

§ 5. Conclusion of Another Pending Trial 

It is not necessarily ground for reversal to suspend 
a Jury trial, try another case with all or some of the 
same Juro-rs, and then resume and conclude the first trial. 

While it is improper,it is not beyond the power 
of the court22 or necessarily ground for reversaP® 
to suspend a jury trial, try another case with all or 
some of the same jurors, and then resume and con¬ 
clude the first trial. The damage, if any, done 
by such procedure is to the rights of the parties in 
the first, and not the rights of the parties in the 
second, case.®* 

§ 6. Order for Trial of Several Causes To¬ 
gether 

A court may order several causes pending before It 
to be tried together, and the effect of an order provid¬ 
ing that several actions shall be tried together Is to 
consolidate the cases for the purpose of trial. 

A court may order several causes pending before 
it to be tried together where they are of the same 
nature, arise from the same act, event, or transac¬ 
tion, involve the same or like issues and depend 
largely or substantially on the same evidence and 
a joint trial will not give one party an undue ad¬ 
vantage or prejudice the substantial rights of any 
party.25 This is true not only where the parties 


10. Mo.—^Merritt v. Kansas City, su¬ 
pra. 

11. Ga.—^Dugas v. Southern Realty 
Co., 161 S.E. 663, 44 Ga.App. 866. 

64 C.J. p 35 note 79. 

12. L»a.—^Egan v. Hotel Grunewald 
Co.. 64 So. 698, 134 La. 740. 

13. Ind.—Scott Const. Co. v. Cobh, 
169 N.E. 763, 86 Ind.App, 699. 

14. Tex.—^Robertson v. Work, 270 S. 
W. 1006, 114 Tex. 461. 

15. Or.—^Hewey v. Andrews, 161 P. 
108, 82 Or. 448. 

le. N.M.—^Kemp Lumber Co. v. 
Stanley, 160 P. 361, 22 N.M. 198. 

17. Ind.—Scott Const. Co. v. Cobb, 
159 N.B. 763, 86 Ind.App. 699. 

18. Ky.—^Harbison-Walker Refracto¬ 
ries Co. V. McFarland’s Adm'r, 160 
S.W. 798, 166 Ky. 44—Wright v. 
Bickel, 58 S.W. 470, 22 Ky.L. 629. 

19. N.J.—Rogers-Ebert Co. v. Cen¬ 
tury Const. Co., 18 A.2d 8, 126 N.J. 
Law 68. 


20. WIs.—^Lehner v. Rudinger, 201 
N.W. 748, 185 Wis. 464. 

21. Fla.—^Anderson v. Caruthers, 68 
So. 131, 63 Fla. 61, Ann.Cas.l913B 
753. 

Ga.—Tribble v. Anderson, 63 Ga. 31. 

22. Mass.—^Witherlee v. Ocean Ins. 
Co., 24 Pick. 67. 

23. Fla.—^Anderson v. Caruthers, 68 
So. 131, 63 Fla. 61, Ann.Cas.l913E 
763. 

24. Ill.—^Legnard v. Crane Co., 66 
, Ill.App. 496. 

25. Ark.—^American United Life Ins. 
Co. V. Goodman, 146 S.W.2d 907, 
201 Ark. 634. 

Cal.—Rosenberg v. Knesboro, 180 P. 

2d 760, 80 Cal.App.2d 36. 

Del.—Corpus Juris cited in Empire 
Box Corp. v. Jefterson Island Salt 
Mining Co., 36 A.2d 40, 46, 3 Terry 
432. 

Fla.—Corpus Juris quoted in Kight v. 
American Eagle Fire Ins, Co. of 
New Tork, 170 So. 664, 666, 126 Fla. 
608. 


Ill.—^Black Hawk Motor Transit Co, 
V. Illinois Commerce Commission, 
48 N.B,2d 341, 388 Ill. 67, 

Ind.—^Russell v. Johnson, 46 (Nr.B,2d 
219, 220 Ind. 649, 

Ky.—Mitchell v. Randall, 179 S.W. 
2d 868, 297 Ky, 302—Toppaws v. 
Perkins’ Adm’x, 104 S.W, 2a 423, 
268 Ky. 186—City of Ashland v. 
Queen, 71 S.W,2d 660, 264 Ky* 329 
—Horton v. Herndon. 70 S.W. 2d 
976, 254 Ky. 86—Fidellty-Phonix 
Fire Ins. Co. of New York v. Hen¬ 
ry. 60 S.W.2d 111, 248 Ky. 818. 
La,—Oorpxu Juris quoted in Rlggin 
V. Watson-Avon Ice Cream Co., 188 
So. 144, 146, 192 La. 469. 

N.J.—^Kople y. Zalon, 2 A,2d 66. 121 
N.J.Law 270, appeal diamiHsed 6 A. 
2d 760, 122 N.J.Law 422—Alexan¬ 
der V. Manza, 36 A.2d 142, 22 N.J. 
Misc. 88. 

N.Y.—Bril V. Storm, 89 N.T.S.2d 669, 
276 App.Div. 954—Johnson v. Mur¬ 
phy, 59 N.Y.S.2d 691, 270 App.Div. 
772—^Arroway v, DeFranco, 23 N. 
Y.S.2d 340, 260 App.Div. 988—W. K. 
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in the several actions are the same,^® but also where tiffs against different defendants^S or by different 
some of the parties are different,27 as where the plaintiffs against the same defendant or defend- 
actions were brought by the same plaintiff or plain- ants.29 The order may be made, although defend- 


Britton Realty Co. v. Clay, 8 N.T. 
S.2d 751, 255 App.Div. 930—^Krohe 
V. Goldman, 4 N.T.S.2d 851, 167 
Misc. 930. 

N.C.—^Horton y. Perry, 49 S.E.2d 734, 
229 N.C, 319—^Peeples v. Seaboard 
Air Line R. Co., 46 S.E.2d 649. 228 
N.C. 590—^Kalte v. City of Lexing¬ 
ton, 197 S.E. 691, 213 N.C. 779. 

Pa.—Schwartz v. Carnegie-Illinois 
Steel Corp., 34 Pa.Dist. & Co. 546- 
Tenn.—^Atlantic Coast Line R. R. v. 
Meeks, 2^8 S.W.2d 355, 30 Tenn. 
App. 620—Corpus Juris quoted in 
Herstein v. Kemker, 94 S.W.2d 76. 
82, 19 Tenn.App. 681. 

Tex.— Corpus Juris cited in Pry v. 
Tucker, Civ.App., 197 S.W.2d 375, 
379. 

64 C.J. p 35 note 93. 

Consolidation of actions for trial in 
federal courts see Federal Courts 
§ 136 b (3). 

Rrrors in subsequent trial 

Order granting joint trial Is not 
rendered erroneous by errors which 
supervened in course of subsequent 
trial.—^Herstein v. Kemker, 94 S.W.2d 
76, 19 Tenn.App. 681. 

Propriety of order directing joint 
trial must be tested on theory that 
trial would be free from error.—Her¬ 
stein v. Kemker, supra. 

The general test in determining 
whether cases can be consolidated for 
trial is whether there is such essen¬ 
tial community of interest between 
the parties plaintiff as would permit 
them to have been originally joined, 
which depends on whether a misjoin¬ 
der or multifariousness would have 
thus resulted.—Smith v. Davis, 37 S. 
E.2d 182, 200 Ga. 317. 

Trial of own issues 

Every person has the right to try 
his case with its own issues clear and 
well-defined, and if consolidation can 
be had without interfering with that 
right, it should be granted in a proper 
case, whereas if it cannot be so had, 
consolidation should be denied.— 
Smith V. Davis, supra. 

Statute liberally construed 

Civil Practice Act provision con¬ 
trolling procedure for trial together 
of actions and special proceedings 
should be liberally construed to elim¬ 
inate technicalities and multiplicity 
of actions.—^Hartmann v. Dakins, 123 
N.Y.S.2d 441. 

Particular actions, proceedings, or Is¬ 
sues 

(1) Actions for wrongful death and 
Injuries generally. 

N.C.—^Peeples v. Seaboard Air Line 
R. Co., 46 S.E.2d 649, 228 N.a 690. 
Pa.—^Pantazls v. Fidelity & Deposit 
Co. of Md., 85 A,2d 421, 369 Pa. 221 


—^Piacquadio v. Beaver Val*. Service 
Co., 49 A.2d 406,’355 Pa. 183—-Pez- 
zulli V. D’Ambrosia, 26 A. 2d 659, 
344 Pa. 643—^Martin v. Powell, Com. 
PI., 32 Del.Co. 1. 

(2) Actions or issues arising out of 
the same motor vehicle accident. 

Cal.—^Hamm v. San Joaquin & Kings 

River Canal Co., Ill P.2d 940, 44 
Cal.App.2d 47—^Engleman v. Su¬ 
perior Court In and for Fresno 
County. 288 P. 723, 105 Cal.App. 
764. 

Iowa.—^Wells v. Wildin, 277 N.W. 308, 
224 Iowa 913, 115 A.L.R. 169. 

N.Y.—^McAllister v. Drislane, 266 N. 

Y.S. 809, 239 App.Div. 85. 

Tenn.—^Davidson v. Burger, 259 S.W. 

2d 641, 36 Tenn.App. 486. 

W.Va.—Montgomery v. Fay, 80 S.E. 
2d 103. 

(3) Habeas corpus proceeding and 
divorce action.—State ex rel. Theriot 

V. Pulling, 25 So.2d 620, 209 La. 871. 

(4) Adoption and proceedings to 
modify divorce decree.—In re Gustaf¬ 
son’s Adoption, 183 P.2d 787, 28 Wash. 
2d 626. 

(5) Ejectment and forcible entry. 
—De Clerk v. Spikes, 178 S.W.2d 70, 
206 Ark. 1004. 

(6) Action to annul marriage and 
proceeding to appoint guardian.—(Mc¬ 
Clure, on Behalf of Caruthers v. Don¬ 
ovan, 205 P.2d 17, 33 Cal.2d 717. 

(7) Issues on pleas in abatement 
or in bar .-Cincinnati, N. O. & T. P. 
R. Co. V. McCollum, 59 S.W. 136, 105 
Tenn. 623—Burns v. Duncan, 133 S. 

W. 2d 1000, 23 Tenn.App. 374—Curtis 
V. Kyte, 106 S.W.2d 234, 21 Tenn.App. 
115—^Allen v. Cherokee Motor Coach 
Co., 100 S.W.2d 240, 20 Tenn.App. 
446. 

26. Fla. —Corpus Juris quoted in 
Kight V. American Eagle Fire Ins. 
Co. of New York, 170 So. 664, 666, 
125 Fla. 608. 

Ind.—Russell v. Johnson, 46 N.E.2d 
219, 220 Ind. 649. 

La.—^Pirst Nat. Bank Bldg. Co. v. 
Dickson & Denny, 13 So. 2d 283, 202 
La. 970— Corpus Juris quoted in 
Riggin V. Watson-Aven Ice Cream 
Co., 188 So. 144, 146, 192 La. 469. 
Minn.—Schultz v. Union Central Life 
Ins. Co.. 271 N.W. 249, 199 Minn. 
131. 

N.J.—^Barry, Inc., v. Baf, Limited, 66 
A.2d 761, 3 N.J.Super. 355. 

N.C.—Peeples v. Seaboard Air Line 
R. Co., 46 S.B.2d 649, 228 N.C. 690. 
Pa.—^Baumgartner v. Whinney, 39 A. 

2d 738, 156 Pa.Super. 167. 

Tenn.—^Davidson v. Burger, 259 S.W. 
2d 541, 36 Tenn.App. 486— Corpus 
Juris quoted in Hersten v. Kemker, 
94 S.W.2d 76. 82, 19 Tenn.App. 681. 
64 C.J. p 35 note 94. 
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27. Fla-— Corpus Juris quoted in 
Kight V. American Eagle Fire Ins. 
Co. of New York, 170 So. 664, 666, 
125 Fla. 608. 

Ind.—^Russell v. Johnson, 46 N.E.2d 
219, 220 Ind. 649. 

La.— Corpus Juris quoted la Riggin v. 
Watson-Aven Ice Cream Co., 188 So. 
144, 146, 192 La. 469. 

N.C.—^Robinson v. Standard Transp. 

Co.. 199 S.E. 725, 214 N.C. 489. 
Tenn.—^Davidson v. Burger, 269 S.W. 
2d 641, 36 Tenn.App. 486— Corpus 
Juris quoted in Hersten v. Kemker, 
94 S.W.2d 76, 82. 19 Tenn.App. 681. 
64 C.J. p 36 note 95. 

28. Cal.—City of Los Angeles v. City 
of Huntington Park, 89 P.2d 702, 
32 Cal.App.2d 253. 

Fla.— Corpus Juris quoted in Kight 
V. American Eagl-e Fire Ins. Oo. of 
New York, 170 So. 664, 666, 126 Fla. 
608. 

La.— Corpus Juris quoted in Riggin 
V. Watson-Aven Ice Cream Co., 188 
So. 144, 146, 192 La. 469. 

N.C.—^Horton v. Perry, 49 S.E.2d 734, 
229 N.C. 319—^Robinson v. Standard 
Transp. Co., 199 S.E. 725, 214 N.C. 
489. 

Tenn.—^Davidson v. Burger, 259 S.W. 
2d 541, 36 Tenn.App. 486— Corpus 
Juris quoted in Hersten v. Kemker, 
94 S.W.2d 76, 82, 19 Tenn.App. 681. 
64 C.J. P 35 note 96. 

29. Ark.—^Louisiana & A. Ry. Oo. v. 
O’Steen, 110 S.W.2d 488, 194 Ark. 
1125. 

Fla.—^Porter v. Gordon, 46 So.2d 19— 
Corpus Juris quoted ia Kight v. 
American Eagle Fire Ins. Co. of 
New York, 170 So. 664, 666, 125 
Fla. 608. 

Ill.—^Lamesch v. Schmidt, 24 N.E.2d 
679, 303 Ill.App. 68—Smith v. 

Courtney, 281 Ill.App. 530. 

Ky.—Reed v. Craig, 244 S.W.2d 733 
—McGuire v. Bast Ky. Beverage 
Co., 238 S.W.2d 1020—McFarland 

V. Bruening, 185 S.W.2d 247, 299 
Ky. 267—Tucker v. Ragland-Potter 
Co., 148 S.W.2d 691, 285 Ky. 533— 
Toppass V. Perkins’ Adm’x, 104 S, 

W. 2d 423, 268 Ky. 186—Horton v. 
Herndon, 70 S.W.2d 975, 254 Ky. 
86 —^Hirsch v. Warren, 68 S.W.2d 
767, 253 Ky. 62. 

La.— Corpus Juris quoted in Riggin 
V. Watson-Aven Ice Cream Co., 188 
So. 144, 146, 192 La. 469—Federal 
Ins. Co. V, T. L. James & Co., App., 
69 So.2d 636. 

Mo.—^Mansfield Lumber Co. v, John¬ 
son, App., 91 S.W.2d 239. 

N.Y.—Mistone v. Holzman, 121 N.Y. 
S.2d 428, 281 App.Div. 1040—Kelly 
V. John Vogel, Inc., 109 N.Y.S,2d 
282, 279 App.Div. 797—^Kurban v. 
Acme Brick Corp., 52 N.Y.S.2d 232, 
268 App.Div. 1046—^Herold v. Coh- 
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ants employ different counsel.^® Where actions are 
brought and docketed separately, they do not op¬ 
erate as a technical consolidation.^! In some juris¬ 
dictions the courts have recognized other means 
of effectuating the chief objects of a consolidation, 
as by trying the different actions at the same time, 
but preserving their separate identity.®^ Under stat¬ 
ute, a court may order that two or more actions 
growing out of the same set of facts be tried to¬ 
gether, without consolidation, whenever it can be 
done without prejudice to a substantial right 

Indeed, it has been held or stated that such an 
order may be made even though there are differences 
in the character of the actions,^^ the rights and lia¬ 
bilities of the parties^^ or the evidence.36 Where, 
in actions by different plaintiffs against the same 
defendant or defendants, the only difference is in 
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respect of the issues of contributory negligence of 
the several plaintiffs,^the extent of the injuries or 
damages sustained by them,^^ or the evidence relat¬ 
ing thereto,3^> the cases may be ordered to be tried to¬ 
gether. Even where two actions are so inconsistent 
as to vital matters that, without a stipulation, the 
parties would be compelled to try them separately, 
where the parties stipulate that the actions shall be 
tried together before the same jury, there is no 
reason for the court to refuse to allow them to carry 
out their stipulation.^® However, two causes can 
be tried together only by order of court or consent 
of the parties.^! Where cases cannot be formally 
consolidated or where actual consolidation is re¬ 
fused, they may be tried together only by consent of 
the parties,and such consolidation for trial is 
not a matter resting in the discretion of the trial 
court, as in cases of real consolidation. 


rone Boat Co., 287 IST.T.S. 379, 248 
App.Div. 589—^Lavenburff v. Ros- 
enthalv 107 N.T.S.2d 444. 

N.C.—^Fleming v. Carolina Power & 
Light Co., 50 S.E.2(i 45, 229 N.C. 
397, modified on other grounds 51 
S.E.2d 898, 230 N.C. 65—Horton v. 
Perry, 49 S.E.2d 734, 229 N.C. 319 
—^Peeples v. Seaboard Air Line R. 
Co., 46 S.E.2d 649, 228 N.C. 590— 
Robinson v. Standard Transp. Co., 
199 S.B, 725, 214 N.C. 489—Kalte v. 
City of Lexington, 197 S.E. 691, 
213 N.C. 779—Hewitt r. Urich, 187 
S.E. 759, 210 N.C. 835. 

Pa.—^Humbert v. Mellott, 78 Pa.Dist. 
& Co. 178—^Lullo V. Emig, Com.Pl., 
3 Lycoming 186. 

S-C.—^Pord V. New York Life Ins. Co., 
180 S.E. 37, 176 S.C. 186. 

Tenn.—^Davidson v. Burger, 259 S.W. 
2d 541, 36 Tenn.App. 486— Corpus 
Juris QLUoted In Hersten v. Kemker, 
94 S.W.2d 76, 82, 19 Tenn.App. 681. 
64 C.J. p 35 note 97. 

30. La.— Corpus Juris quoted in 
Riggin V. Watson-Aven Ice Cream 
Co., 188 So. 144, 146, 192 La. 469. 

Mass.—Springfield v. Sleeper, 115 
Mass. 587. 

Tenn.—^Davidson v. Burger, 259 S.W. 
2d 541, 36 Tenn.App. 486— Corpus 
Juris quoted In Hersten v. Kemker, 
94 S.W.2d 76, 82, 19 TenmApp. 681. 

31. Tenn.—^Nashville, C. & St. L. 
Ry. V. Harrell, 110 S.W.2d 1032, 21 
Tenn.App. 353. 

32. Mass.—Sullivan v. Pugazzi, 79 
N.B. 775, 193 Mass. 518—Witherlee 
V. Ocean Ins. Co., 24 Pick. 67. 

33. N.Y.—^Baltimore & O. R. Co. v. 
Howard Sober, Inc,, 101 N.T.S.2d 
125, 277 App.Div. 1089—Rhode Is¬ 
land Hospital Trust Co. v. Claude 
Neon, Inc., 117 N.Y.S.2d 83, 203 
Misc. 531—Stemlicht v. Wesling, 
68 N.Y.S.2d 390, 188 Misc. 567— 
Vandermark v. Novickey, 65 N.Y.S. 
2d 606, 187 Misc. 733—Kushin v. 


Delbro Estates, 78 N.Y.S.2d 446— 
Price V. Creole Petroleum Corp., 61 
N.Y.S.2d 783. 

Actions held not to grow out of same 
set of facts 

N.Y.—Newton v. Newton, 33 N.Y.S. 
2d 262, 263 App.Div. 197. 

34. Kan.—^Amusement Syndicate Co. 
V. Martling, 235 P. 126, 118 Kan. 
370. 

La.— Corpus Juris quoted in Riggin 

V. Watson-Aven Ice Cream Co., 188 
So. 144, 146, 192 La. 469. 

Tenn.—^Davidson v. Burger, 269 S. 

W. 2d 541, 36 Tenn.App. 486— Cor¬ 
pus juris quoted in Herstein v. 
Kemker, 94 S.W.2d 76, 82, 19 Tenn. 
App. 681. 

35. La.— Corpus Juris quoted in 
Riggin V. Watson-Aven Ice Cream 
Co., 188 So. 144, 146, 192 La. 469. 

Pa.—^Azinger v. Pennsylvania R. Co., 
105 A. 87, 262 Pa. 242. 

Tenn.—^Davidson v. Burger, 259 S.W. 
2d 541, 36 Tenn.App. 486— Corpus 
Juris quoted in Herstein v. Kemker, 
94 S.W.2d 76, 82, 19 Tenn.App. 681. 

36. La.— Corpus Juris quoted in 

Riggin V. Watson-Aven Ice Cream 
Co., 188 So. 144, 146, 192 La. 469. 
Tenn.—^Davidson v. Burger, 259 S.W. 
2d 541, 36 Tenn.App. 486— Corpus 
Juris quoted in Herstein v. Kemker, 
94 S.W.2d 76, 82, 19 Tenn.App. 681. 
64 C.J. p 36 note 2. 

37. Conn.—Rode v. Adley Express 
Co., 33 A.2d 329, 130 Conn. 274. 

Ky.—Farrar v. Hank, 266 S.W. 487, 
205 Ky. 89. 

La,—Corpus Juris quoted in Riggin 
v. Watson-Aven Ice Cream Co., 188 
So. 144, 146, 192 La. 469. 

Tenn.—Davidson v. Burger, 259 S. 
W.2d 541, 36 Tenn.App. 486— Cor¬ 
pus Juris quoted in Herstein v. 
Kemker, 94 S.W.2d 76, 82, 19 Tenn. 
App. 681. 

Wash.— Corpus Juris quoted in State 
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V. Superior Court for King County, 
50 P.2d 917, 918, 184 Wash. 316. 

42 C.J. p 1239 note 62 [a] (1). 

38. La.—Corpus Juris quoted in Rig¬ 
gin V. Watson-Aven Ice Cream Co., 
188 So. 144, 146, 192 La. 469. 

Tenn.—^Davidson v. Burger, 259 S.W. 
2d 641, 36 Tenn.App. 486—Corpus 
Juris quoted in Herstein v. Kemker, 
94 S.W.2d 76, 82, 19 Tenn.App. 681. 

Tex.—^Beaumont, Sour Lake & West¬ 
ern R. Co. V. Cluck, Civ.App., 95 
S.W.2d 1033, error dismissed. 

Wash.—iCorpus Juris quoted in State 
V. Superior Court for King County, 
50 P.2d 917, 918, 184 Wash. 316. 

64 C.J. p 36 note 4. 

39. XJ.S.—^American Window Glass 
Co. V. Noe, Ind., 158 P. 77, 86 C.C. 
A. 133. 

La.—Corpus Juris quoted in Riggin 
V. Watson-Aven Ice Cream Co., 188 
So. 144, 146, 192 La. 469. 

Tenn.—Davidson v. Burger, 259 S.W. 
2d 541, 36 Tenn.App. 486—Corpus 
Juris quoted In Herstein v. Kemker, 
94 S.W.2d 76, 82, 19 Tenn.App. 681. 

Wash.—Corpus Juris quoted in State 
V. Superior Court for King County, 
50 P.2d 917, 918, 184 Wash. 316. 

40. Tenn.—^Davidson v. Burger, 259 
S.W.2d 541, 36 Tenn.App. 486—Cor¬ 
pus Juris quoted In Herstein v. 
Kemker, 94 S.W.2d 76, 82, 19 Tenn, 
App. 681. 

64 C.J. p 36 note 6. 

41. Tenn.—^Davidson v. Burger, 259 
S.W.2d 541, 36 Tenn.App. 486—Cor¬ 
pus Juris quoted in Herstein v. 
Kemker, 94 S.W.2d 76, 82, 19 Tenn. 
App. 681. 

64 C.J. p 36 note 7. 

42. S.C.—^Kennedy v. Empire State 
Underwriters of Watertown, N. Y., 
24 S.E.2d 78, 202 S.C. 38. 

43. S.C.—^Kennedy v. Empire State 
Underwriters of Watertown, N. Y., 
supra. 
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The object of trying several cases together is to 
serve the convenience of the court and litigants, 
to avoid a multiplicity of suits,^5 and avoid un- 
necessaiy costs, delay, and vexation in the attain¬ 
ment and administration of justice,and as a pro¬ 
tection against oppression and abuse.^*^ Independ- 


TRIAL § 6 

ent of statutory authority, a court of general juris¬ 
diction has inherent power to order such a trial un¬ 
der proper circumstances.'*^ Ordinarily, it rests in 
the discretion of the court to grant or refuse an 
application to consolidate causes for trial.'*® This 
discretionary right to consolidate cases obtains only 


44. La.— Corpus Juris quoted tn 
Riffgin V. Watson-Aven Ice Cream 
Co., 188 So. 144, 146, 192 La. 469. 

Tenn.—^Davidson v. Burger, 259 S.W. 
2d 541, 36 Tenn.App. 486— Corpus 
Juris quoted In Herstein v. Kemker. 
94 S.W.2d 76, 82, 19 Tenn.App. 681. 
64 C.J. p 36 note 8. 

45. N.C.—^Peeples v. Seaboard Air 
Line R. Co., 46 S.E.2d 649, 228 N.C. 
590. 

4G. La.— Corpus Juris quoted In 

Riggin V. Watson-Aven Ice Cream 
Co., 188 So. 144, 146, 192 La. 469. 
N.C.—Peeples v. Seaboard Air Line 
R. Co., 46 S.E.2d 649, 228 N.C. 590. 
Pa.—Schwartz v. Carnegie-Illinois 
Steel Corp., 34 Pa-Dist. & Co. 546. 
R.I.—Johnson v. Duffy, 12 A. 2d 277, 
64 R.I. 332—Giguere v. Yellow Cab 
Co., 196 A. 214, 69 R.I. 248. 

Tenn.—^Davidson v. Burger, 259 S.W. 
2d 541, 36 Tenn.App. 486— Corpus 
Juris quoted in Herstein v. Kemker, 
94 S.W.2d 76, 82, 19 TenmApp. 681. 
64 C.J. p 36 note 9. 

Principle of economy 
The practice of consolidation is 
based on the principle of economy 
by which cases involving a communi¬ 
ty of interest between parties plain¬ 
tiff in two or more suits can be con¬ 
solidated to prevent trying the same 
issues twice, but such a procedure is 
not authorized where contrary claims, 
raising different issues, would have 
to be determined.—Smith v. Davis, 
37 S.E.2d 182, 200 Ga. 317. 

47. N.C.—Peeples v. Seaboard Air 
Line R. Co., 46 S.B.2d 649, 228 N. 
C. 690. 

48. Conn.—^Rode v. Adley Express 
Co., 33 A.2d 329, 130 Conn. 274. 

La.— CSorpus Juris quoted iu Riggin 
V. Watson-Aven Ice Cream Co., 188 
So. 144, 146, 192 La. 469. 

Minn.—Anderson v. Connecticut Fire 
Ins. Co., 43 N.W.2d 807, 231 Minn. 
469—^Ramswick v. Messerer, 274 
N.W. 179, 200 Minn. 299. 

N.C.—^Horton v. Perry, 49 S.E.2d 734, 
229 N.C. 319—^Peeples v. Seaboard 
Air Line R. Co., 46 S.E.2d 649. 228 
N.C. 690. 

R.I.—Giguere v. Yellow Cab Co., 195 
A. 214, 59 R.I. 248. 

Tenn.—^Davidson v. Burger, 259 S.W. 
2d 641, 36 Tenn.App. 486— Corpus 
Juris quoted iu Herstein v. Kemker, 
94 S.W.2d 76, 82, 19 Tenn.App. 681. 
Vt.—^Yaa-dley v. Rutland R. Co., 163 
A. 196, 103 Vt. 182. 

49. Ala.—^Ex parte Mount, 5 So. 2d 
637, 242 Ala. 174. 


Cal.—^Kauffman v. Meyberg, 140 P.2d 
210, 69 Cal.App.2d 730-^cArthur 

V. Shaffer, 139 P.2d 959, 59 Cal. 
App.2d 724—Seidell v. Tuxedo Land 
Co., 36 P.2d 1102, 1 Cal.App.2d 406 
—Hill V. Peres. 28 P.2d 946, 136 Cal.. 
App. 132. 

Ill.—Brignall v. Merkle, 16 N.B.2d 
150, 296 IlLApp. 250. 

Kan.—^Butcher v. Kansas State High¬ 
way Commission, 33 P.2d 152, 139 
Kan. 763. 

Ky.—Clark's Adm'x v. Rucker, 258 
S.W.2d 9—Reed v. Hostetler, 245 S. 

W. 2d 953—McFarland v. Bruening, 
186 S.W.2d 247, 299 Ky. 267. 

Mass.—^Burt v. Wigglesworth, 117 
Mass. 302. 

Minn.—Chellieo v. Martire, 34 N.W. 2d 
155, 227 Minn. 74. 

N.H.—Morency v. Plourde, 76 A. 2d 
791, 96 N.H. 344—^Dion v. Cheshire 
Mills, 32 A.2d 605, 92 N.H. 414, 
rehearing denied 37 A.2d 708, 92 N. 
H. 414—Carbone v. Boston & Maine 
R. R., 192 A. 858, 89 N.H. 12. 

N.Y.—Cooperative G. L. F. Farm 
Supplies V. Perkins, 109 N.Y.S.2d 
361, 279 App.Div. 833—^Denton v. 
Koshfer, 106 N.Y.S.2d 385, 201 

Misc. 394. 

Pa.—Culver v. Lehigh Valley Trans¬ 
it Co., 186 A. 70, 322 Pa. 503— 
Schwartz v. Carnegie-Illinois Steel 
Corp., 34 Pa.Dist. & Co. 546. 

R.I.—Corpus Juris cited in Giguere 
v. Yellow Cab Co., 196 A. 214, 216, 
69 R.I. 248. 

Tenn.—^Davidson v. Burger, 269 S.W. 
2d 541, 36 Tenn.App. 486—Corpus 
Juris quoted iu Herstein v. Kemker, 
94 S.W.2d 76, 82, 19 Tenn.App. 681. 
rex.—(MacDonald v. Follett, Civ.App., 
193 S.W. 2d 287, error refused. 

Va.—Gemmell v. Powers, 196 S.E. 
501, 170 Va. 43. 

W.Va.—Fahey v. Brennan, 70 S.E.2d 
438. 

64 C.J. p 36 note 11—42 C.J. p 1239 
note 52 [a] (2). 

Exercised with cautiou 
Discretionary power of trial court 
to order cases tried together should 
be exercised with great caution aJid 
only after careful consideration of 
all facts and circumstances to deter¬ 
mine whether necessary requirements 
for consolidation are present, and 
whether ends of justice will be served 
and substantial rights of all parties 
involved preserved, and, if doubt ex¬ 
ists as to the advisability of consoli¬ 
dating cases, order to try cases to¬ 
gether should not be entered.—Gi¬ 
guere V. Yellow Cab Co., 195 A. 214, 
69 R.L 248. 


Only for purpose of trial 

Such discretion may be exercised 
only for purpose of trial, and it can¬ 
not annul or suspend the statute re¬ 
lating to joinder.—Horton v. Perry, 
49 S.E.2d 734, 229 N.C. 319. 

Discretlou held uot abused 

(1) Permitting consolidation. 

Ariz.—S. A. Gerrard Co. v. Couch, 29 

P.2d 151, 43 Ariz. 57. 

Colo.—Willy V. Atchison, T. & S. F. 

Ry. Co., 172 P.2d 958, 115 Colo. 306. 
Conn.—^Rode v. Adley Express Co., 
33 A.2d 329, 130 Conn. 274. 

K^.—^Mitchell v. Randall, 179 S.W.2d 
868, 297 Ky. 302—Greer v. Rich¬ 
ards' Adm'r, 115 S.W.2d 568, 273 
Ky. 91—Warfield Natural Gas Co. 

V. Wright, 54 S.W.2d 666, 246 Ky. 
208. 

Minn.—Ramswick v. Messerer, 274 N. 

W. 179, 200 Minn. 299. 

Okl.—Anderson-Prichard Oil Corp. v. 
McBride, 109 P.2d 221, 188 Okl. 384 
—^Metropolitan Life Ins. Co. v. 
Richter, 78 P.2d 307, 182 Okl. 446, 
followed in 78 P.2d 310, 182 Okl. 
448. 

R.I.—Giguere v. Yellow Cab Co., 195 
A. 214, 69 R.I. 248. 

Tex.—Go wan v. Reimers, Civ. App., 
220 S.W.2d 331, refused no reversi¬ 
ble error—Trapp v. Lampton, Civ. 
App., 112 S.W.2d 1112. 

Wash.—State ex rel. Shaffer v. Su¬ 
perior Court for King County, 50 
P.2d 917, 184 Wash. 316. 

Wis.—Hein v. Huber, 252 N.W. 692, 
214 Wis. 230. 

64 C.J. p 36 note 11 [a]. 

(2) Denying consolidation. 

Cal.—Chamberlain v. Wakefield, 213 
P.2d 62, 95 Cal.App.2d 280. 

Ky.—Commercial Carriers v. Small, 
126 S.W.2d 143, 277 Ky. 189—Camp 
Taylor Development Co. v. Wim- 
berg, 113 S.W.2d 9, 271 Ky. 635. 
Pa.—^Ragano v. Socony Vacuum Oil 
Co., 101 A.2d 686, 376 Pa. 271. 

Wis.—^Reardon v. Terrien, 252 N.W. 
691, 214 Wis. 267. 

Discretlou held abused 

(1) Permitting consolidation.—Fi- 
delity-Phenix Fire Ins. Co. of New 
York v. Henry, 60 S.W.2d 111, 248 Ky. 
818. 

(2) Refusing to consolidate.—Wat¬ 
kins Body Corp. v. Arditi Limited, 
107 N.Y.S.2d 430, 279 App.Div. 619, 
reargument and appeal denied 108 N. 
Y.S.2d 1010, 279 App.Div. 713—Tas- 
cio V. Citizens Bank of White Plains, 
5 N.Y.S.2d 35. 254 App.Div. 881. 
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where the right to consolidate exists,and the 
court has no discretion to consolidate where under 
the rules of law there is no right of consolida- 
tion.5i There may be instances in which the ap¬ 
plication should be granted and there may be 
other instances in which causes should not be or¬ 
dered to be tried together, over objection,53 as where 
one plaintiff, although he would be a competent 
witness for himself, would not be a competent 
witness for another plaintiff,^4 the interests of jus¬ 
tice seem more likely to be promoted by separate 
trials,55 or a trial together would tend to confuse 
court, counsel, and jury,56 put one party at a dis- 
advantage^*^ or deprive him of a substantial right 
to which he is entitled under the law.5 8 Actions 
should not be consolidated for trial when evidence 
offered in one is likely to be prejudicial to litigants 
in the other action.59 Error in ordering a trial 
of separate causes together is harmless if the final 
result reached was right.®® 

Legal and equitable actions. In some jurisdic¬ 


tions a court is possessed of no power, independent 
of statute, to hear a law case with a chancery 
suit;®^ but in other jurisdictions orders for the trial 
of legal and equitable actions together have been 
upheld.®^ The trial court has been held to have 
discretion to consolidate issues in equity and at 
law,®8 although its power to order that the equitable 
issues and those at law should be submitted together 
to the same triers of fact should be resorted to only 
when it affirmatively appears that justice will be sub¬ 
served better by a single trial than by two.®^ When) 
no jury are employed, legal and equitable issues may 
be tried together.®^ At any rate, where an action 
at law has been converted by an interpleader into 
an action in equity, it is not error to hear it and 
another action in interpleader together.®® 

Setting aside order. The court has power to set 
aside an order consolidating causes for trial.®7 

Effect, The effect of an order providing that 
several actions shall be tried together is to con¬ 
solidate the cases for the purpose of trial,®® and to 


60. Ga.—Smith v. Davis, 37 S.E.2d 
182, 200 Ga. 317. 

61. Ga.—Smith v. Davis, supra. 

52. S.C.—^Byrd v. State Highway De¬ 
partment, 156 S.E. 454, 169 S.C. 
181. 

Tenn.—Davidson v. Burger, 259 S.W. 
2d 641, 36 Tenn.App. 486—JOorpns 
Juris CLtioted in Herstein v. Kemker, 
94 S.W.2d 76, 82, 19 Tenn.App. 681. 

63. Cal.--Elbert, Limited v. Hall, 
225 P.2d 590, 101 Cal.App.2d 208. 
Ga,—^Paulk v. South Georgia Bldg. 

& Inv. Co., Ill S.E. 26, 162 Ga. 646. 
Ill.—Stancato v. Chicago Business 
Men’s Racing Ass'n, 246 IlLApp. 
464. 

H.T.—^Zeiberg v. Vineland Butter & 
Egg Corp., 26 N.T.S.2d 478, 261 
App.Div. 930. 

Tenn.—^Davidson v. Burger, 269 S.W. 
2d 641, 36 Tenn.App. 486— Corpus 
Juris quoted In Herstein v. Kemker, 
94 S.W.2d 76, 82, 19 Tenn.App. 681. 
Wash.—^Arneson v. Ameson, 227 P. 

2 d 1016, 38 Wash.2d 99. 

W.Va,—^Hawkins v. Glen Palls Ins. 
Co., 171 S.E. 646, 114 W.Va. 287. 

54. Tenn. — Davidson v. Burger, 269 
S.W.2d 541, 36 Tenn.App, 486—Cor¬ 
pus Juris quoted in Herstein v. 
Kemker, 94 S.W.2d 76, 82, 19 Tenn. 
App. 681. 

64 C.J. p 36 note 14. 

55. Ark.—Warren v. Hale, 168 S.W. 
2d 51, 203 Ark. 60S. 

—^Kimatian v. New England Tel¬ 
ephone & Telegraph Co., 141 A. 
331, 49 R.L 146. 

Tenn.—^Davidson v. Burger, 259 S.W. 
2d 541, 36 Tenn.App. 486—Corpus 
Juris q.uoted in Herstein v. Kemker, 
94 S.W.2d 76, 82, 19 Tenn.App, 681, 


56. R.L—^Kimatian v. New England 
Telephone & Telegraph Co., 141 A. 
331, 49 R.I. 146. 

Tenn.—Davidson v. Burger, 259 S.W. 
2d 541, 36 Tenn.App. 486—Corpus 
Juris quoted in Herstein v. Kemker, 
94 S.W.2d 76, 82, 19 Tenn.App. 681. 

57. Ky.—^Horton v. Herndon, 70 S. 
W.2d 976, 254 Ky. 86—Hirsch v. 
Warren, 68 S.W.2d 767, 253 Ky. 62 
—Pidelity-Phenix Fire Ins. Co. of 
New York v. Henry, 60 S.W.2d 111, 
248 Ky, 818. 

Tenn.—^Davidson v. Burger, 259 S^W. 
2d 641, 36 Tenn.App. 486—Corpus 
Juris quoted in Herstein v. Kemker. 
94 S,W.2d 76, 82. 19 Tenn.App. 681. 
64 C.J. p 36 note 17. 

58. S.C.—^Bishop V. Bishop, 162 S.E. 

766, 164 S.C. 493. 

Tenn.—^Davidson v. Burger, 269 SW. 
2d 641, 36 Tenn.App. 486—Corpus 
Juris quoted In Herstein v. Kemker, 
94 S.W.2d 76, 82, 19 Tenn.App. 681. 

59. Kan,—^Butcher v. Kansas State 
Highway Commission, 33 P.2d 162, 
139 Kan. 763. 

Ky.—Hirsch v. Warren, 68 S.W.2d 

767, 263 Ky, 62. 

60. Ind.—Thiebaud v. Tait, 36 N.E. 
625, 138 Ind. 238. 

Tenn,—^Davidson v. Burger, 269 S.W. 
2d 541, 36 Tenn.App. 486—Corpus 
Juris quoted in Herstein v, Kemker, 
94 S.W.2d 76. 82, 19 Tenn.App. 881. 

61. Va.—Conway v. American Nat. 
Bank of Danville, 131 S.E. 803. 146 
Va. 367. 

62. Wash.—Shrive v. Andrews, 271 
P. 823, 149 Wash. 661. 

63. N.H.—Schodeld v. E. R. Bates 
& Co., 3 A.2d 818, 90 N.H. 31. 
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64. N.H.—Schofield v. E. R. Bates & 
Co., supra. 

65. Ill.—Hunsberger v. Mitchell, 78 
N.E.2d 867, 333 Ill.App. 644—El¬ 
more Real Estate Imp. Co. v, Ol¬ 
son, 76 N.E.2d 204, 832 Ill.App, 
746. 

66. Mo.—State Nat. Bank of St, 
Louis v. Anderson, App., 198 S.W. 
611. 

67. XT. S.—^Boston Acme Mines Corp. 
V. Salina Canyon Coal Co., C.C.A. 
Utah, 3 P.2d 729. 

68. Pla.—Corpus Juris quoted in 
Kight V. American Eagle Pire Ins. 
Co. of New York, 170 So. 664, 666, 
126 Pla. 608. 

N.C.—Conley v. Pearce-Young-Angel' 
Co., 29 S.E.2d 740, 224 N.C. 211. 

S.C.—Kennedy v. Empire State Un¬ 
derwriters of Watertown, N. Y., 24 
S.E.2d 78, 202 S.C. 38. 

64 C.J. p 36 note 24. 

Designation of defendants 
In two actions consolidated for 
trial, where parties stipulated for 
designation of respondents as plain¬ 
tiffs, respondents’ action was first 
suit filed, trial court gave appellants’ 
instruction that the designation of 
appellants as defendants was for con¬ 
venience only, and appellants made no 
claim that the two cases were not 
properly consolidated or objected to 
the procedure of trial court, designa¬ 
tion of appellants as defendants was 

a proper exercise of discretion._ 

Kraft V. Nemeth, 261 P.2d 365, 115 
Cal.App.2d 60. 

Dismissal of petitloa, in action for 
declaratory judgment as to title to 
realty, was not required on ground 
that petition did not state a cause of 
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make the two consolidated suits one action on two 
causes of action and consolidation destroys the 
separate identities of the actions for the purposes 
of triaL^® It does not merge the several actions 
into one,*^! and does not effect a joinder of parties.'^^ 
The consolidation of cases for trial does not op¬ 
erate to make ea-ch and every party in one case a 
party in each of the consolidated cases.'^^ Every 
legal right is preserved to the respective parties as 
fully as if the cases had been tried separately. 

action because administratrix* suit 
to sell same realty had been first 
filed, where both cases were heard 
together by agreement, and the par¬ 
ties in the two cases were not the 
same.—Stillwell v. Tudor, 76 N.E.2d 
94, 80 Ohio App. 190. 

Interlocutory judgment 

Where trust beneficiary suing for 
declaration of rights with respect to 
the trust recovered an interlocutory 
judgment in a trial before one judge, 
and thereafter the trustee instituted 
a similar action and the two cases 
were subsequently consolidated for 
trial before another judge, the other 
judge had the duty to retry the ac¬ 
tion de novo, and after such trial the 
Interlocutory judgment was of no 
effect.—^Wilson v. First Nat. Trust & 

Sav. Bank of San Diego, 166 P.2d 693, 

73 Oak App. 2d 446. 

Answers cuad defaults 

In action against two or more de¬ 
fendants, there is no essential differ¬ 
ence as to joinder of issues when 
each of them files separate answer 
and when some of them file answers 
while others suffer entry of prelim¬ 
inary defaults, in which case consid¬ 
eration on merits of issues thus join¬ 
ed results in one single trial.—^Russo 
V. Auooin, La.App., 7 So. 2d 744. 

69. Ark.—^American United Life Ins. 

Co. v. Goodman, 146 S.W.2d 907, 201 
Ark. .634. 

70. Fla.—& L Trucking Co. v. 

Loftin, 58 So.2d 147. 

71. Ala.—^Ex parte Mount, 6 So. 2d 
637, 242 Ala. 174. 

Fla.—Corpus Juris quoted lu Eight 
V. American Eagle Fire Ins. Co. of 
New York, 170 So. 664, 666, 125 Fla. 

608- 

Minn.—Simon v. Carroll, 62 N.W.2d 
822, 

II.I.—Giguere v. Yellow Cab Co., 195 
A. 214, 69 R.I. 248. 

S.C.—Corpus Juris quoted iu Kennedy 
V. Empire State Underwriters of 
Watertown, N. 

79, 202 S.C. 38. 

Tenn.—Witt v. 

116. 

64 C.J. p 36 note 25. 

Trial of two or more cases togeth- 
er by oouseut of all the parties does 
not merge the cases into one.— Corptis 
Juris quoted la Eight v. American 


Each case retains its distinctive characteristics'^^ and 
remains separate in respect of docket entries,*^® 
depositions previously taken in one cause,ver¬ 
dicts,findings,judgments,^® and all other mat¬ 
ters except the one of joint trial and, if there is 
error in one case only, it is fatal to the judgment 
in that case only.^^ it has been held, however, that 
when two or more cases are consolidated for trial 
they are deemed to constitute a single cause of ac¬ 
tion only,83 and that under such circumstances, but 

Illinois Commerce Commission, 
57. 

S.C.—Corpus Juris quoted iu Kennedy 
V. Empire State Underwriters of 
Watertown, N. Y., 24 S.E.2d 78, 79, 
202 S.C. 38. 

64 C.J. p 36 note 29. 

79. Cal.—McClure, on Behalf of Ca- 
ruthers v. Donovan, 205 P.2d 17, 33 
Cal. 2d 717—Johnson v. Marr, 47 P. 
2d 489, 8 Cal.App.2d 312. 

Fla.—Corpus Juris quoted in Kight 
V. American Eagle Fire Ins. Co. 
of New York, 170 So. 664, 666, 125 
Fla. 608. 

N.Y.—Greenberg v. Marsh, 167 N.Y.S. 
102, 101 Misc. 18, affirmed 170 N.Y. 
S. 1083, 184 App.Div. 890. 

S.C.—Corpus Juris quoted in Kennedy 
V. Empire State Underwriters of 
Watertown, N. Y., 24 S.E.2d 78. 79, 
202 S.C. 38. 

80. Cal.—^McClure, on Behalf of Ca- 
ruthers v. Donovan, 205 P.2d 17, 
33 Cal.2d 717—Johnson v. Marr, 

47 P.2d 489, 8 Cal.App.2d 312. 

Fla.—Corpus Juris quoted in Kight v. 

American Eagle Fire Ins. Co. of 
New York, 170 So. 664, 666, 125 Fla. 
608. 

Ill.—^Black Hawk Motor Transit Co. 
V. Illinois Commerce Commission, 

48 N.E.2d 341, 383 Ill. 57. 

La.—^Arcadia Cotton Oil Mill, etc., 

Co. V. Fisher, 46 So. 28, 120 Leu 
1076. 

S.C.—Corpus Juris quoted in Kennedy 
V. Empire State Underwriters of 
Watertown, N. Y., 24 S.E.2d 78, 79, 
202 S.C. 38. 

64 C.J. p 37 note 31. 

81. Fla.—Corpus Juris quoted in 
Kight V. American Eagle Fire Ins. 
Co. of New York, 170 So. 664, 666, 
125 Fla, 608. 

Mass.—^Lumiansky v. Tessier, 99 N. 
E. 1051, 213 Mass. 182, Ann.Cas. 
1913E 1049. 

S.C.—Corpus Juris quoted in Kennedy 
v. Empire State Underwriters of 
Watertown, N. Y., 24 S.E.2d 78^ 
79, 202 S.C. 38. 

82. Fla.—Corpus Juris quoted in 
Kight V. American Eagle Fire Ins. 
Co. of New York, 170 So. 664, 666^ 
125 Fla. 608. 

64 C.J. p 36 notes 34, 35. 

83. Cal.—Capital Nat. Bank of Sac¬ 
ramento V. Smith, 144 P.2d 665, 6^ 
Cal.App.2d 328. 


Y., 24 S.E.2d 78, 
Siler, 12 Tenn.App. 


Eagle Fire Ins. Co. of New York, 170 

So. 664, 666, 125 Fla. 608—64 C.J. p 

36 note 36. 

72. R.I.—Johnson v. Duffy, 12 A.2d 
277, 64 R.I. 332. 

73. Wis.—Connecticut Indem. Co. v. 
Prunty, 56 N.W.2d 540, 263 Wis. 
27. 

74. R.I.—Johnson v. Duffy, 12 A.2d 
277, 64 R.I. 332—Giguere v. Yellow 
Cab Co., 195 A. 214, 59 R.I. 248. 

75. Ala.—^Ex parte Mount, 5 So. 2d 
637, 242 Ala. 174. 

Fla.—Corpus Juris quoted in Kight 
v. American Eagle Fire Ins. Co. of 
New York, 170 So. 664, 666, 125 
Fla. 608. 

Minn.—Simon v. Carroll, 62 N.W.2d 
822—Chellico v. Martire, 34 N.W. 
2d 155, 227 Minn. 74. 

N.C.—^Pack V. Newman, 61 S.E.2d 
90, 232 N.C. 397. 

Pa.—McClung v. Grim, Com-PL, 62 
York Leg.Rec. 13. 

R. I.—Johnson v. Duffy, 12 A.2d 277, 
64 R.I. 332—Gigruere v. Yellow Cab 
Co., 195 A. 214, 59 R.I. 248. 

S. C.-^orpus Juris quoted in Kenne¬ 
dy V. Empire State Underwriters of 
Watertown, N.Y., 24 S.E.2d 78, 79, 
202 S.C. 38. 

64 C.J. p 36 note 26. 

76. Fla.—Corpus Juris quoted in 
Kight V. American Eagle Fire Ins. 
Co. of New York, 170 So. 664, 666, 
125 Fla. 608. 

Ill.—^Black Hawk Motor Transit Co. 
V. Illinois Commerce Commission, 
48 N.B.2d 341, 383 Ill. 67. 

Mass.—^Lumiansky v. Tessier, 99 N.E. 
1051, 213 Mass. 182, Ann.Cas.l913E 
1049. 

S.C.—Corpus Juris quoted in Kenne¬ 
dy V. Empire State Underwriters 
of Watertown, N. Y., 24 S.E.2d 78, 
79, 202 S.C. 38. 

77 . Fla.—Corpus Juris quoted in 
Kight V. American Eagle Fire Ins. 
Co. of New York, 170 So. 664, 666, 
125 Fla. 608. 

Va.—^Atkinson v. Solenberger, 72 S. 
E. 727, 112 Va.. 667. 

78. Ala.—^Ex parte Mount, S So. 2d 
637, 242 Ala. 174. 

Fla.—Corpus Juris quoted in Kight 
V. American Eagle Fire Ins. Co. 
of New York, 170 So. 664, 666, 125 
Fla. 608. 

Ill. —^Black Hawk Motor Transit Co. 
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one set of facts is ordinarily required.^^ A con¬ 
solidation for trial has no effect on the parties’ in¬ 
dividual rights or status,^5 and the rights of the par¬ 
ties are the same as if the cases had been heard 
separately and at different times,and the judgment 
to which a plaintiff is entitled in either case is not 
affected.^'^ The extent of damages and recovery 
are entirely independent issues an each action,^8 even 
if the other issues of law and fact are identical.^^ 
The time when each case should be submitted to the 
jury rests in the discretion of the trial judge.^O 

§ 7, Order for Separate Trials, or Trials at 
Different Times, in Same Cause 

Where separate trials in one case are had, an attempt 
should be made to avoid duplication in time, effort, or 
expense. 

Where separate trials in one case are had, an at¬ 
tempt should be made to avoid duplication in time, 
effort, or expense, and at a minimum of inconven¬ 
ience to court, counsel, litigants, and witnesses.^^ 
A separate trial of certain issues in an action does 
not have the effect of splitting the cause into two 
parts and terminating in separate judgments.®^ 

84. OaJ.—Capital Nat. Bank of Sac¬ 
ramento V. Smith, supra. 

85. Minn.—Simon v. Carroll, 62 N. 

W.2d 822. 

N.C.—^Pirst & Citizens Nat. Bank of 
Elizabeth City v. Hinton, 4 S.E.2d 
332, 216 N.C. 159. 

86. Tenn.—Patton v. Beech, 2 Tenn. 

App. 437. 

87. Tenn.—^Patton v. Beech, supra. 

88. Nev.—Mikulich v. Garner, 228 P. 

2d 257, 68 Nev. 161. 

89. Nev.—Mikulich v. Garner, supra. 

90. Mass.—Sullivan v. Boston Elec¬ 
tric Light Co., 63 N.E. 904, 181 
Mass. 294. 

N.T.—^McMartin v. Taylor, 2 Barb. 

356. 

91- Iowa.—Johanik v. Des Moines 
Drug Co., 17 N.W.2d 385, 236 Iowa 
679. 

92. N.T.—Steinbugler v. William C. 

Atwater & Co., 16 N.T. S.2d 851. 

93. Cal.~Westphal v. Westphal, 143 
P.2d 405, 61 Cal,App.2d 644. 

94 . Cal,—Westphal v. Westphal, su¬ 
pra. 

Oeneral power not intended 

Fact that the legislature provided 
for the authorization of separate 
trials as to several defendants, but 
made no similar general provision for 
separate trials as to plaintiffs is per¬ 
suasive that no such general power 
was intended to be granted to the 
courts.——W^estphal v. "Westphal, su- 
pra. 

95. Cal.—Corpus Juris cited in 


der a statute providing for the joinder of parties 
plaintiff, provision may be made for separate trials 
for several plaintiffs,but such a statute is ap¬ 
plicable only to the cases of joinder provided for 
thereunder.®^ 

§ 8. - Different Defendants or Interven¬ 

ers 

Ordinarily, in an action against two or more defend¬ 
ants, the trial court has discretion to grant or refuse a 
severance, for purposes of trial, to the different defend¬ 
ants. 

Ordinarily, in a civil action against two or more 
defendants, the trial court has discretion to grant 
or refuse a severance, for purposes of trial, to the 
different defendants it may, on good cause 
shown, direct separate trials of separate issues be¬ 
tween plaintiff and several defendants hut de¬ 
fendants are not entitled to separate trials as a 
matter of right,®especially where nothing is dis¬ 
closed to justify a separation for the purposes of 
trial,®® and even though defendants have pleaded 
different defenses;®® and a like rule obtains as to 
interveners.^ In some instances, however, separate 
trials should be ordered^ and in other instances 

I defendant shall not be confused with 
I defense of the other to his prejudice, 
—^Hoesel v. Cain, supra. 

96. Ind.—'Kizer v. Hazelett, 49 N.E3. 
2d 643, 221 Ind. 576. 

64 C.J. p 36 note 41. 

97. Ala.—^Bnglehart v. Richter, 33 
So. 939, 136 Ala. 662. 

64 C.jr. p 36 note 42. 

98. TJ.S.—^National Pigments & 
Chemical Co. v. Shreveport Chem¬ 
ical Co., D.C.La., 4$ F.2d 355. 

99. Mont.—^Haupt v. Simington, 71 
P. 672, 27 Mont. 480, 94 Am.S.H, 
839. 

C.J. p 36 note 44. 

U.S.—Arnold v. U. S, for use of 
W. B. Guimarin & Co., S.C., 44 
S.Ct. 144, 263 U.S. 427, 68 L.Ed. 
371. 

64 C.J. p 36 note 46. 

2. Ky.—Malcolm v. Poland, 126 S.W. 

2d 1098, 277 Ky. 612. 

64 C.J. p 36 note 46. 

Drivers of different automobiles 
—^Kizer v. Hazelett, 49 N’.E.2d 
643, 221 Ind. 676. 

Iowa.—Pay v. Dorow, 276 N.W. 31 
224 Iowa 276. 

Ky.—^Malcolm v. Poland, 126 S.W.2d 
1098, 277 Ky. 612. 

Defendants not joint tort-feasors 
While all parties who could be add¬ 
ed to record as additional defendants 
by any of original defendants in per¬ 
sonal injury suit may be joined as 
defendants, issues being tried must 
be separated, where defendants are 
not joint tort-feasors, and their lla^ 


Ellsworth v. U. S. Metals Corp., 
243 P.2d 675, 577, 10 Cal.App.2d 
727. 

Ind.—Kizer v. Hazelett, 49 N.E.2d 
543, 221 Ind. 675. 

Iowa.—^Fay v, Dorow, 276 N.W. 31, 
224 Iowa 275. 

Ky.—^Malcolm v. Poland, 126 S.W.2d 
1098, 277 Ky. 612. 

Minn.—^Bergheim v. McRae, 252 N.W. 
833, 190 Minn. 671. 

Mo.—State ex rel, Algiere v. Russell, 
223 S.W.2d 481, 369 Mo. 800. 

Pa.—Aldinger v. BQldebrand, Com. 

PI., 66 Tork Leg.Rec. 149. 

64 C.J. p 37 note 40. 

Cousi der atious 

(1) Trial judge must weigh oppos¬ 
ing considerations on application of 
joint defendants in tort actions for 
separate trials and make decision 
thereon.—^Hoesel v. Cain, 63 N.E.2d 
165, 222 Ind. 330, rehearing denied 53 
N.B.2d 769, 222 Ind. 330. 

(2) In determining whether sepa¬ 
rate trials should be granted to joint 
tort-feasors because of the complicat¬ 
ed issues presented, trial court should 
consider relative merits of the con¬ 
flicting contentions by Inspection of 
pleadings and facts outside the plead¬ 
ings, if alleged in motion and admit¬ 
ted or proved.—Hoesel v. Cain, su¬ 
pra. 

(3) Economy of time, money, and, 
effort requires, if practicable, that 
whole controversy be determined by 
one trial, where joint tort-feasors 
seek separate trials, but It is also 
important that issues peculiar to one i 
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separate trials should not be ordered.^ In excep¬ 
tional instances, for special and persuasive reasons, 
separate trials may be warranted^ and, conversely, 
it has been declared that an affirmative showing of 
facts or circumstances of such an exceptional char¬ 
acter as imperatively to require it is necessary to 
authorize an allowance of separate trials to defend¬ 
ants jointly sued for a tort.^ Where separate trials 
are had of the issues between plaintiff and different 
defendants, they must be so conducted that each 
defendant will have an opportunity to be heard on 
all the matters affecting his interests.® In the ab¬ 
sence of a motion by joint defendants for separate 
trials, the trial court will not grant separate trials 
since the parties, if they choose, may agree and will 
be deemed to have consented to disposition of the 
whole controversy by one trial.^ 

Delay. An application by one defendant for a 
separate trial comes too late after evidence has 
been introduced;® the delay constitutes a waiver.^ 
Where plaintiff has tendered, and one defendant 
has accepted, a severance, and the case has so stood 
for years, plaintiff cannot have the severance set 


TRIAL §§ 8-9 

aside on the sole ground that in case of his success, 
difficulties might arise in the adjustment of equities 
if the whole controversy was not tried at the same 
time.l® 

§ 9. - Necessity or Propriety of Separate 

Trials of Separate Issues 

a. In general 

b. Causes of action 

c. Pleas, defenses, counterclaims, or cross 

claims 

d. Legal and equitable issues 

e. Issues involving written instrument; 

deed 

a. In Greneral 

Although generally a lawsuit should not be tried 
piecemeal, in a proper case separate trials of distinct is¬ 
sues may be had, and it is within the discretion of the 
trial court to direct or refuse separate trials of different 
issues. 

Generally speaking, a lawsuit should not be tried 
piecemeal,!^ or at least such a trial should be under- 


bility arises from relationship of 
master and servant or principal and 
agent.—^Mitchell v. Ellmnker, 4 A. 2d 
592, 134 Pa,Super, 583. 

Separate bonds 

In action by the people for the use 
of county on official bonds of sheriff 
and ex officio county collector, where 
complaint joined as parties defend¬ 
ants sureties on four official* bonds 
covering different periods, permitting 
sureties to have separate trials on 
each of the four bonds would ade¬ 
quately protect such parties and be 
in keeping with the civil practice act. 
—^People, for Use of Pope County, v. 
Shetler, 47 N.E.2d 732, 318 Ill.App. 
279. 

3. Okl.—^All Am. Bus Lines v. Sax¬ 
on, 172 P.2d 424, 197 Okl. 396. 

64 C.J. p 36 note 47. 

Ascertainment of amount of damages 
remaining 

Where personal injury action was 
brought against two defendants al¬ 
leging that one was acting at time 
of accident as agent of second, and 
first defendant refused or failed to 
plead further and judgment nihil dic- 
it with writ of inquiry was rendered 
against him, court could properly de¬ 
ny second defendant’s motion that he 
be granted a severance since there 
still remained question of ascertain¬ 
ment of amount of damages sustained 
as result of first defendant’s acts.— 
Davis V. Orum, 40 So.2d 442, 34 Ala. I 
App. 387, certiorari denied 40 So.2d 
444, 262 Ala. 218. 

A‘ maker and guarantor of notesi 
sued as in solido obligors, had no 


right of severance for purpose of 
trial and hence fixing the case for 
trial and thereafter dismissing the 
case as against guarantor before it 
was at issue as against maker was 
error.—^Brewer v. Poshee, 178 So. 
778, modified 179 So. 87, 189 La. 220. 

Carrier and surety 

Defendant motor carrier and its 
public liability surety are not enti¬ 
tled to separate trials, even though 
surety, by stipulation, recognized in 
advance its full liability for amount 
of any judgment against carrier and 
agreed that judgment might be en¬ 
tered against surety.—G. A. Nichols 
Co, V. Lockhart, 129 P.2d 599, 191 
Okl. 296. 

Joinder by plainMfl 

Plaintiff joining locomotive engi¬ 
neer and railroad company as de¬ 
fendants in action for personal inju¬ 
ries and damages to automobile was 
not entitled to separate trials of cas¬ 
es against each defendant.—^Anderson 
V. Crawford, 149 So. 656, 111 Fla. 381. 

Individual and public utility 

A severance will not be grant¬ 
ed in an action in trespass against 
an individual and a public utility for 
damages arising from the death of 
plaintiff’s decedent as the result of 
contacting a charged electric line 
on the grround that the individual 
may be prejudiced at the trial by 
public resentment against the public 
utility.—^Brillhart v. Edison Light & 
Power Co., 68 Pa.Dist. & Co. 48, 62 
York Leg.Rec. 202. 

Damages not apporfeionable 

The amount of damages sustained 
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by fireman from injuries received in 
fighting fire caused by explosion of 
gas from leaky gas line as the re¬ 
sult of the concurring and contribut¬ 
ing acts of gas companies and build¬ 
ing owners could not be apportioned, 
and hence none of the defendants 
was entitled to receive a severance 
of the cause and a separate trial.— 
Texas Cities Gas Co. v. Dickens, Tex. 
Civ.App., 133 S.W.2d 810. 

4. U.S.—Arnold v. U. S. for Use of 
W. B. Guimarin & Co., S.C., 44 S. 
Ct. 144, 263 U.S. 427, 68 L.Ed. 371. 

5. Ky.—^Hutchison v. Ohio Valley 
Electric By. Co., 209 S.W. 355, 183 
Ky. 396. 

6 . Colo.—Sliney v. Davis, 63 P. 686, 
11 Colo.App. 480. 

N.Y.—^Reed v. Provident Sav. L. As- 
sur. Soc., 79 N.Y.S. 665, 79 App. 
Div. 163. 

7. Ind.—^Hoesel v. Cain, 53 N.E.2d 
165, 222 Ind. 330, rehearing denied 
53 N.E.2d 769, 222 Ind. 330. 

8. Iowa.—Williams v. Soutter, 7 
Iowa 435. 

8. Ind.—Mikels v. Citizens’ Nat. 
Bank of Crawfordsville, 137 N.E. 
684, 79 Ind.App. 165. 

10. Tex.—Grigsby v. May, 19 S.W. 
343, 84 Tex. 240. 

11. Cal.—^Blume v. MacGregor, 148 
P.2d 656, 64 Cal.App.2d 244. 

Ky.—Smith v. Smith. 72 S.W'.2d 425, 
255 Ky. 191. 

Tex.—Georg v. Animal Defense 
League, Civ.App., 231 S.W.2d 807, 
refused no reversible error—^Hill v. 
Lester, Civ.App., 69 S.W.2d 474. 

64 C.J. p 38 note 55. 
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taken only with great caution,^^ and sparingly.^^ 
There should be one full and comprehensive trial 
covering all disputed matters,and parties cannot, 
as of right, have a trial divided.^5 It is the policy 
of the law to limit the number of trials as far as 
possible,16 and separate trials are granted only in 
exceptional cases.i*^ Even under a statute permit¬ 
ting trials of separate issues, neither party has an 
absolute right to have a separate trial of an issue in¬ 
volved is The trial of all issues together is especial¬ 
ly appropriate in an action at law wherein the is¬ 
sues are not complicated, such as in a replevin ac- 
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tion,l9 or the usual negligence case, 20 or where the 
issues are basically the same.21 

On the other hand, separate trials of distinct 
issues may be had,22 provided an order of court 
therefor is first obtained ;22 and, on a timely ap¬ 
plication therefor,24 a separate trial of one issue 
should be directed where it will simplify and ex¬ 
pedite the trial of the remaining issues25 or a set¬ 
tlement of the entire controversy,26 or where the 
trial of the issues presented might tend to confuse 
the jury.27 Separate trials of issues should be or¬ 
dered where such separation will avoid prejudice,28 


Duty to Tjroadeu scope 

Courts need not try merits of 
a controversy piecemeal* at instance 
of one who is unwilling to seek a 
complete and final determination, and 
courts have duty to broaden scope 
of case in such manner as to avoid 
multiplicity of suits and to protect 
rights of all persons whose interests 
might be adversely affected by judg¬ 
ment.—Warner v. Pacific Tel. & Tel. 
Co., Cal.App., 263 P.2d 466. 

12. Wis.—^Borg v. Fain, 60 N‘.W.2d 
387, 260 Wis. 190, rehearing denied 
51 N.W.2d 362. 260 Wis. 190. 

64 C.J. P 33 note 56. 

13. N.T.—Widera v. Widera, 104 N. 
y.S.2d 698, 200 Kisc. 763. 

14. Cal.—^Blume v. MacG-regor, 148 
P.2d 656, 64 Cal.App.2d 244. 

I-r.T.—Ris V. RIs, 12 N.T.S.2d 154, 
267 App.Div. 845—-Hoffman v. Biow 
Co., 286 N.T.S. 404, 246 App.Div. 
706. 

Pa.—^McHenry v. Saeson, 44 Pa.Dist. 

& Co. 479, 1 Lawrence L.J. 86. 
Tex.—^Hill V. Lester, Civ.App., 69 S. 
W.2d 474. 

64 C.J, p 38 note 67. 

15. Me.—Perkins v. Kavanaugh, 196 
A. 645, 135 Me. 344. 

Mass.—Langley v. Conlan, 98 N.B. 
1064, 212 Mass. 135, Ann.Cas.l913C 
421. 

16. Idaho.—^Nelson v. Inland Motor 
Freight Co., 92 P.2d 790, 60 Idaho 
443. 

17. Iowa.—^Brake v. Central Service 
Co., 7 3Sr.W.2d 184, 232 Iowa 1110. 

18. Mo.—^Landau v. Fred Schmitt 
Contracting Co., 179 S.W.2d 138, 
237 Mo.App. 908. 

19. Conn.—^Ladany v. Assad, 99 A. 
762, 91 Conn. 316. 

2a N.T.—Capiolo v. Stuart, 31 N. 
T.S.2d 1, 263 App.Div. 738—McGur- 
ty V. Delaware, L. & W. H. Co., 168 
H.T.S. 286, 172 App.Div. 46—House 
V. Scheffler, 27 N.Y.S.2d 681, af¬ 
firmed 27 N.T.S.2d 1002, 261 App. 
Div. 1088. 

21 . Ill.—^Vaughan’s Seed Store v. 
McDonald, 102 N.E.2d 171, 345 Ill. 
App. 86, 

22. Ill.—Mount V. Dusing, 111 N.B. 


2d 602, 414 Ill, 361—^Frese v. Meyer, 
63 N.E.2d 768, 392 Ill, 69—Baker 
V. S. A. Healy Co., 24 N.E.2d 228, 
302 Ill.App. 634. 

K.T.—Capiolo v. Stuart, 31 N.T.S.2d 
1, 263 App.Div. 738—^Biltmore Knit¬ 
wear Corp. V. Chalfin, 25 N.T.S.2d 
947, 176 Misc. 197—Charles Miller 
Coat Co. V. Myron Herbert, Inc., 86 
N.Y.S.2d 736, affirmed 89 N.T.S.2d 
703, 276 App.Div. 821, affirmed 88 
N.E.2d 669, 300 N.T. 477. 

Pa.—^Frank C. Snedaker & Co. v. 
Wayne Title & Trust Co., 20 A.2d 
819, 145 Pa.Super. 66. 

Tex.—Saladiner v. Polanco, Civ.App., 
160 S.W.2d 531, error refused. 

64 C.J. p 38 note 63. 

Jury and uonjury trials 

(1) In suit to contest will, in 
which it was alleged that testator’s 
marriage to one named as chief ben¬ 
eficiary in will was void, trial court 
properly entered order severing is¬ 
sue of legality of marriage from 
that of legality of will, and directing 
issue involving marriage to be tried 
separately before court, since law 
provides that issue of legality of 
will may be tried by a Jury and the 
issue of legality of marriage by the 
court.—^Plynn v. Troesch, 26 N.B.2d 
91, 373 Ill. 275. 

(2) Where first three paragraphs 
of complaint seeking to set aside 
deed on ground of undue influence, 
unsoundness of mind, and undue exe¬ 
cution of the deed were triable by 
court and fourth paragraph to quiet 
title was triable by jury, and ques¬ 
tion presented by fourth paragraph 
was merely incidental to those pre¬ 
sented by first three paragraphs, trial 
court did not err in ordering trial 
of first three paragraphs prior to 
trial by jury of fourth paragraph.— 
Daugherty v. Daugherty, 76 N.E.2d 
427, 118 Ind.App. 141. 

(3) Insurer's motion to dismiss 
third-party complaint filed against 
it by defendant motorist in personal 
injury action against him, would be 
denied if there was to be a nonjury 
trial of the main case, but if there 
was to be a jury trial of the main 
case, the third-party claim would 
be severed and tried separately, since 
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jury would otherwise be informed 
that there was insurance, and insurer 
would thereby be prejudiced.—Remch 
V. Grabow, 70 N.Y.S.2d 462, 193 Misc. 
731. 

(4) Fact that statute provided for 
determination of issue separately by 
jury where tort actions were joined 
in same suit or joined with contract 
actions arising out of same transac¬ 
tion or relating to same subject mat¬ 
ter did not prevent court from de¬ 
termining issue in action joining 
count predicated on claim for slander 
of title or malicious Interference 
with contract rights with count for 
breach of contract, if issue were 
made plain »by averments of several 
counts in question.—Louisiana Oil 
Corporation v. Green, X61 So. 479, 230 
Ala. 470. 

(6) In widow’s action for hus¬ 
band’s wrongful death, question 
whether administrator of deceased's 
estate has been appointed, so as to 
incapacitate widow to sue, should 
be presented apart from trial to jury 
on merits of cause of action.—Kan¬ 
sas, Oklahoma & Gulf Ry. Co. v. 
Pruitt, 128 P.2d 231, 191 Okl. 131. 

23. N.Y.—Brody Adler & Koch Co. 
V. Hochstadter, 135 N.Y.S. 649, 160 
App.Div. 630, 8 N.T.Civ.Proc.,N.S., 
339. 

64 C.J. p 38 note 64. 

24. N.Y.—Carmosln v. New York 
Consol. R. Co., 190 N.Y.S. 864, 198 
App.Div. 810. 

64 C.J. p 38 note 66. 

25. N.Y.—Crandall v. Ford Motor 
Co., 22 N.Y.S.2d 929, 260 App.Div. 
380—Franklin v. Leiter, 134 N.Y.S, 
399, 149 App.Div. 678, 3 N.Y.Civ, 
Proc.,N.S., 362. 

26. N.Y.—^Plynn v. Royal Develop¬ 
ment Co., 40 N.Y.S.2d 418, 266 App. 
Div. 592. 

64 C.J. p 38 note 67. 

27. Ill.—Lutgert v. Schaeflein, 47 N. 
E.2d 369, 318 Ill.App. 83. 

28. N.J.—Motor Trucking Co. v. De 
Gennaro Transp., 80 A.2d 660, 13 
N.J.Super, 631. 

Tex.—Utilities Natural Gas Corp. v. 
Hill, Civ.App., 239 S.W.2d 481, re¬ 
fused no reversible error. 
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further convenience,29 promote justice,20 and give 
a fair trial to all parties.21 A statute may authorize 
the separate trials of claims^s and issues.23 A stat¬ 
ute relating to a particular class of actions has been 
construed to provide for and require two trials, one 
on the question of liability and the other .on the 
amount of damages.24 

Subject to the foregoing considerations and the 
limitations of judicial discretion,25 it is within the 
discretion of the trial court to direct or refuse sepa¬ 
rate trials of different issues.26 

b. Causes of Action 

The trial Judge may, in his discretion, order causes 
of action to be tried separately. 
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Notwithstanding two or more causes of action are 
properly joined, in his discretions^ the trial judge 
may order them to be tried separatelySS if a trial of 
one cause of action would involve considerable ex¬ 
pense which would be avoided if another cause of 
action was first tried and determined in favor of 
a particular party,29 jf they cannot be conveniently 
disposed of with the other issues,if the issues are 
not the same,^i or if for any other reason trying the 
actions together would place the objecting party at 
a disadvantage.^2 xhe joinder of two causes of 
action in one complaint does not necessarily require 
that they be tried together.**2 Statutes or rules of 
court may permit the court to direct separate 
trials.^^ 


39, Tex.—^utilities Natural Gas 

Corp. V. Hill, supra. 

30. Tex.—Utilities Natural Gas 

Corp. V. Hill, supra. 

31. Tex.—^Utilities Natural Gas 

Corp. V. Hill, supra. 

32. Mo.—Weir v. Brune, 262 S.W.2d 
597—Shoush v. Truitt, App., 235 S. 
W.2d 859. 

Tliird-party claims 

Mo.—Weir v. Brune, 262 S.W.2d 597 
—Shoush V. Truitt, App., 235 S.W. 
2d 859. 

N.T.—Merkle v. 110 Glen St. Realty 
Corp., 125 N.Y.S.2d 881, 282 App. 
Div. 617—^Acco Products v. Coop¬ 
erative G. li. P. Holding Corp., 96 
N.T.S.2d 541, affirmed 99 N.T.S.2d 
725, 277 App.Biv. 954—^Langdon & 
Matule V. Eureka Iron Works, 85 
N.T.S.2d 478, affirmed 86 N.T.S,2d 
829, 276 App.Div. 922. 

33. Mo.—^Weir v. Brune, 262 S.W.2d 
697—Shoush v. Truitt, App., 236 
S.W.2d 869, 

34. R.I. — ^White v. Woonasquatuck- 
et Reservoir Co., 103 A. 795, 41 R.I. 
270. 

35. N.T.—Commercial Trust Co. of 
New York v. Columbia Trust Co., 
170 N.Y.S. 652, 183 App.Biv, 106, 

64 C.J. p 39 note 70. 

30. Ill.—Mount V. Busing, 111 N.E. 
2d 502, 414 Ill. 361—^Vaughan’s 
Seed Store v, McBonald, 102 N.E. 
2d 171, 346 IlLApp. 86. 

Iowa.— Corpus Juris cited In Brake 
V. Central Service Co., 7 N.W.2d 
184, 232 Iowa 1110. 

Miss.—Sherman v. Stewart Co., 62 
So.2d 876, 216 Miss. 649. 

Mo.—^Landau v. Fred Schmitt Con¬ 
tracting Co., 179 S.W.2d 138, 237 
Mo.App. 908—Citizens Bank of Lib¬ 
erty V. Thompson, 132 S.W.2d 700, 
234 Mo.App. 448. 

N.J.—^Motor Trucking Co. v. Be Gen- 
naro Transp., 80 A.2d 660, 13 N.J. 
Super. 631—^Broderick v. Abrams, 
181 A. 321, 116 N.J.Law 40. 

N.T.—^Palmer v. Socony-Vacuum Oil 
Co., 77 N.Y.S.2d 460, 273 App.Biv. 
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925—Steinbugler v. William C. At¬ 
water & Co., 16 N.Y.S.2d 851. 

Pa.—Samuels v. Johnson, 50 A.2d 
670, 365 Pa, 624—^Barrow v. Key¬ 
stone 6, 10, 25, $1.00 Stores, Com. 
PI., 60 Bauph.Co- 134. 

Tex.—^Associated Growers v. Smith, 
Civ.App.. 244 S.W.2d 348. 

Wis.—Sheehan v. Lewis, 260 N.W. 

633, 218 Wis. 688. 

54 C.J. p 39 note 71. 

DlscretiozL held abused 
Mo.—^Landau v. Fred Schmitt Con¬ 
tracting Co., 179 S.W.2d 138, 237 
Mo.App. 908. 

N.Y.—^Hilowitz v. Board of Education 
of New York City. 70 N.T.'S.2d 176, 
272 App.Biv. 826. 

Discretion held not abused 
Cal.—McArthur v. Shaffer, 139 P.2d 
969, 69 Cal.App.2d 724. 

Ill.—^Blachek v. City Ice & Fuel Co., 
35 N.E.2d 416, 311 Ill.App. 1— 
Hitchcock v. Reynolds, 278 HI. 
App. 659. 

N.T.—Acco Products v. Cooperative 
G. L. F. Holding Corp., 99 N.Y.S. 
2d 726, 277 App.Biv. 964. 

Tex.—^Lackey v. State Board of Bar¬ 
ber Examiners, Civ.App., 113 S.W. 
2d 968. 

Wis,—^Reynolds v. Wargus, 2 N.W.2d 
842, 240 Wis. 94. 

37. Ill.—Glennon v. Glennon, 19 N.E. 
2d 412, 299 Ill.App, 13. 

Iowa.—^Buncanson v. City of Fort 
Bodge, 11 N.W.2d 683, 233 Iowa 
1326. 

N.T.—^Metropolitan Life Ins. Co. v. 
Union Trust Co. of Rochester, 5 N. 
Y.S.2d 99, 167 Misc. 262. 

Tex.—Rose v. Baker, 183 S.W.2d 438, 
143 Tex. 202—^McGee v. McGee, 
Civj^pp., 237 S.W.2d 778, error re¬ 
fused no reversible error. 

38. Mo.—^Roberts v. Central Lead 
Co., 69 S.W. 630, 95 Mo.App. 681. 

N.H.—^Pratt v. Magnuson, 179 A. 366, 
87 N.H. 486. 

Effect of failure to docket and try 
separately 

Where court of appeals had held 
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that if first and third causes of ac¬ 
tion stated good cause against de¬ 
fendants separate and distinct from 
second cause of action, plaintiffs 
might on motion have such causes 
of action separately docketed and 
thereafter separately tried, plaintiffs 
by failing to have the first and third 
causes of action docketed and tried 
separately waived and abandoned the 
first and third causes of action.— 
Olsen V. Watson, 16 Ohio Supp. 124, 
motion denied 60 N.E.2d 621, affirm¬ 
ed 60 N.E.2d 622, 76 Ohio App.2d 282. 

39. Wis.—‘Blschoff v. Hustisford 
State Bank, 218 N.W. 353, 195 Wis. 
312. 

40. Ill.—Glennon v, Glennon, 19 N. 
B.2d 412, 299 Ill.App. 13. 

41. Ky.—McGuire v. East Ky. Bev¬ 
erage Co., 238 SW.2d 1020. 

N.C.—^Bixon v. Brockwell, 42 S.E.2d 
680, 227 N.C. 567. 

42. Ky.—^McGuire v. East Ky. Bev¬ 
erage Co., 238 S.W.2d 1020. 

43. Conn.—^Norwalk Shores Realty 
Co. V. Clark, 14 A2d 34, 126 Conn. 
688 . 

44. N.Y.—^Hessol v. Hathaway, 80 
N.T.S.2d 600, 177 Misc. 336—Metro¬ 
politan Life Ins. Co. v. Union Trust 
Co. of Rochester, 5 N.Y.S.2d 99, 
167 Misc. 262. 

Pa.—Kline v. Ranken, 79 Pa.Bist. & 
Co. 260, 67 Montg.Co. 281, 65 York 
Leg.Rec. 121—^Freeman v. MacBon- 
ald, Com.Pl., 30 Bel.Co. 382. 

Tex.—^Rose v. Baker, 183 S.W.2d 438, 
143 Tex. 202—Associated Growers 
V. Smith, Civ.App., 244 S.W.2d 348 
—^White V. Pearson, Civ.App., 68 
S.W.2d 341. 

Purpose of statute permitting trial 
court to direct separate trials where 
there are several causes of action 
or •several issues involved Is to per¬ 
mit trial court to grant separate 
trials on the several issues in the 
case where confusion would other¬ 
wise result.—Citizens Bank of Liber¬ 
ty V. Thompson, 132 S.W.2d 700, 234 
Mo.App. 448. 
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It is only in exceptional instances where there are 
special and persuasive reasons for departing from 
the usual practice that distinct causes of action, 
asserted in the same case at law, may be made the 
subjects of separate trials.^^ Separate trials will be 
denied where the cases arise out of the same event 
and the same evidence would have to be introduced 
in each particular case,^® where the actions are 
brought under conditions otherwise permitting con¬ 
solidation of all actions in one trial,or where the 
issue would be the same in both actions and evidence 
as to one cause of action might also be pertinent in 
the other action.^® ^ refusal to grant a separate 
trial on each of several counts is not an abuse of 
discretion where the issues are not so complex as to 
prevent either party from having a fair trial.'^^ A 
statute relating to the severance of an action does 
not authorize a segregation of certain issues for 
separate trial in advance of other issues in an ac¬ 
tion between a sole party plaintiff and a sole party 
defendant wherein the pleadings relate to a single 
cause of action and two or more separate judg¬ 
ments cannot be rendered.^® Under some statutes 
the court is without authority to order a severance 
of the causes of action for trial where there is a 
misjoinder of parties and of causes of action in the 
same complaint^i 

c. Pleas, Defenses, Counterclaiins, or Cross 
Claims 

Issues raised by a special defense may be tried sepa¬ 
rately, and a separate trial of the issues raised by a 
counterclaim or cross claim may be deemed proper and 
necessary. 


Issues raised by a special defense may be tried 
separately,52 as well as a plea of res judicata.53 A 
separate hearing for the disposition of an affirma¬ 
tive defense will be ordered where a determination 
thereon would destroy the cause of action and thus 
render its trial unnecessary,54 but where the merits 
of the action are required to be resolved the court 
usually will not order a separate trial as to the af¬ 
firmative defense thereto,55 and where a proper 
charge will amply protect plaintiff’s rights a sepa¬ 
rate trial of an issue raised by an affirmative defense 
will be denied.56 According to some authorities, the 
issue on a plea in bar should be tried with, and at 
the same time as, issues on other pleas ;57 but 
according to other authorities the question whether 
it shall be so tried rests largely in the discretion of 
the court,58 and, except in case of a reference, a 
defendant is not entitled to a trial on the issue 
raised by a plea in bar independently of the trial 
on the merits.59 Where a petition anticipates the 
defense of accord and satisfaction, but the sufficien¬ 
cy of the pleaded facts to negative the defense is 
not attacked, a motion for separate trial on a pica 
of accord and satisfaction should not be granted.^ 
Once an issue of fact is raised in an exception of 
no right of action, the exceptor is entitled to a sep¬ 
arate trial on this question of fact.^i 
A defense of discharge in bankruptcy proceedings 
should be tried separately.52 A defense of statute 
of limitations may53 and should54 be tried separate¬ 
ly, at least where the trial of such defense will be 
short, as compared with the trial of the main is¬ 
sue,55 and little, if any, oral testimony will be 
necessary;56 but it is otherwise where a full and 


The test for permitting severance 
of causes of action under the stat¬ 
ute is whether it can be done with¬ 
out prejudice to a substantial right, 
—Schenck v. Prudential Ins. Co. of 
America, 3 N.T.S.2d 856, 167 Misc. 
282. 

45. Iowa.—Corpus Juris cited in 

Brake v. Central Service Co., 7 N. 
W.2d 184, 232 Iowa 1110. 

64 C.J. p 39 note 77. 

46. Ill.—O'Brien v. Musfeldt, 102 N. 
E.2d 173, 345 Ill.App. 12. 

47. Ky.—Mattingly v. Meuter, 121 
S.W.2d 676, 275 Ky. 294. 

48. N.T.—^Widera v. Widera, 104 N. 
Y.S.2d 698, 200 Misc. 753. 

49. Iowa,—Brake v. Central Service 
Co., 7 N.W.2d 184, 232 Iowa 1110. 

50. N.Y.—City of New York v. In¬ 
terborough Rapid Transit Co., 236 
N.T.S. 449, 134 Misc. 827. 

51- N.C.—Sellers v. Motors Ins. 
Corp., 65 S.E.2d 21, 233 N.C. 690 


—^Erickson v. Starling, 64 S.E.2d 
832, 233 N.C. 539. 

52. Cal.—^Booth v. Bond, 132 P.2d 
520, 56 Cal,App.2d 163. 

53, La.—^Beck v. Continental Casual¬ 
ty Co., App., 145 So. 810. 

Mass.—Siegel v, Knott, 61 N.E.2d 
130, 318 Mass. 257. 

N.Y.—^Winthrop Products Corp. 
V. Damsky, 119 N.Y.S.2d 235, re¬ 
versed on other grounds 126 N.Y.S. 
2d 251. 

55. N.Y.—Winthrop Products Corp. 
V. Damsky, supra. 

Separate trial held improperly grant¬ 
ed 

—^Levine v. Levine, 70 N.Y.S.2d 
209, 272 App.Div. 820, reargument 
denied 72 N.Y.S.2d 273, 272 App. 
Div. 837. 

56. N.Y.—Brosseau & Co. v. Schul- 
singer, 49 N.Y.S.2d 205. 

57. Ariz.—^McCray v. Barth, 267 P. 
421, 34 Ariz. 43. 
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W.Va.—^Edward P. Gerber Co. v. 
Thompson, 100 S.E. 733, 84 W.Va. 
721, 7 A.L.R. 730. 

58. Mo.—Cleveland v. Laclede Chris¬ 
ty Clay Products Co., App., 113 S. 
W.2d 1066. 

64 C.J. p 39 note 82. 

59. N.C.—^Vail v. Stone, 23 S.E.2d 
329, 222 N.C. 431. 

60- Ga,—Swofford v. Glaze, 67 S.E. 
2d 823, 206 Ga. 574. 

61. La.—Brown v. Mayileld, App., 
46 So.2d 912. 

62. N.Y.—Schleestein v. Cohn, 175 
N.Y.S. 890, 188 App.Div. 48. 

63. Iowa.—Buckley v. Deegan, 57 NT. 
W.2d 196. 

Tex.—Meridith v. Massie, Civ.App., 
173 S.W.2d 799, error refused. 

64 C.J. p 39 note 84. 

64. N.Y.-^Schleestein v. Cohn, 176 
N.Y.S. 890, 188 App.Div. 48. 

65. N.Y.—Reich v. Cochran, 167 N. 
Y.S. 130, 171 App.Div. 113. 

^Reich V. Cochran, supra. 
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omplete cross-examination of each of several plain- 
.ffs will be necessary.6'^ A plea of prescription ac- 
uirendi causa, which requires the taking of oral 
sstimony, is not required to be tried separately, 
,nd it is better practice to refer it to the merits.®^ 

Counterclaims or cross claims. In some jurisdic- 
ions a separate trial of the issue or issues raised 
>y a cross claim or counterclaim is frequently,*^® al- 
hough not always,deemed proper and necessary; 
mt in other jurisdictions the practice is to dispose of 
)laintiffs claim or demand and a set-off, counter- 
:laim, reconventional demand or other cross claim 
It one trial .'^2 Whether separate trials of a main 
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action and a counterclaim or cross claim should be 
granted is within the discretion of the trial courtJ^ 

d. Legal and Equitable Issues 

Ordinarily separate trials are proper and necessary 
where there are legal and equitable issues in the same 
action. 

Ordinarily separate trials are proper and neces¬ 
sary where there are legal and equitable issues in the 
same action,as where plaintiff has pleaded both 
legal and equitable causes of action,*^5 or defendant 
has pleaded both legal and equitable defenses'^® or 
has interposed an equitable counterclaim or other 
demand for equitable relief in an action at law.'^'^ 


37. N.T.—^Baxter v. Swanton, 252 N. 

T.S. 272, 141 Misc. 479. 

>8. La.—City of New Orleans v. 
Salmen Brick & Lumber Co., 66 So. 
237, 135 La. 828. 

89. La.—City of New Orleans v. Sal- 
men Brick & Lumber Co., supra. 

70. Mo.—^Weir v. Brune, 262 S.W.2d 
597—Shoush v. Truitt, App., 235 S. 
W.2d 859. 

N.J.—Ciocca V. Hacker, 66 A.2d 451, 
4 N.J.Super. 28. 

N.Y.—^Winthrop Products Corp. v. 
Damsky, 109 N.T.S.2d 283, 279 App. 
Div. 775—Cairns v. Port, 70 N.T.S. 
2d 402, 272 App.Div. 244—Caserta 
V. Beaver Const. Corp., 95 N.Y.S. 
2d 131, 197 Misc. 410—Plexlte Corp. 
V. Karman Realty Corp., 38 N.Y.S. 
2d 633, 179 Misc. 270—^Perlman v. 
Coben, 68 N.Y.S.2d 882. 

Tex.—Leon v. Noble, Civ.App., 234 
S.W.2d 464. 

64 C.J. p 39 note 92. 

An application for separate trial 
of issues raised by counterclaim can 
be made only after issue joined.— 
Steinbugler v. William C. Atwater & 
Co., 16 N.Y.S.2d 851. 

Refusal to try separately held error 
Ill.—Rigotti V. Bailey, 109 N.E.2d 
642, 348 IlLApp. 597. 

N.Y.—Bata v. National Sur. Corp., 
108 N.Y.S.2d 737, 279 App.Div. 726. 

71. Idaho.—^Nelson v. Inland Motor 
Freight Co., 92 P.2d 790, 60 Idaho 
443. 

Ill.—Benscoter v. City of Springfield, 
118 N.B.2d 337, 1 Ill.App.2d 574. 

Mo.—Kidd V. Katz Drug Co., App., 
244 S.W.2d 605. 

N.Y.—Moniz v. National Construc¬ 
tors, 104 N.Y.S.2d 487, 278 App.Div. 
855, reargument denied 105 N.Y.S. 
2d 1005, 278 App.Div. 1006—Dia¬ 
mond V, Polivnick, 60 N.Y.S.2d 681, 
270 App.Div. 854—Brauer v. Law¬ 
rence, 150 N.Y.S. 497, 165 App.Div. 
8 , appeal dismissed 123 N.E. 857, 
226 N.Y. 685—Carlo Erba, S. A., v. 
Carlo Erba, Inc., 72 N.Y.S.2d 693— 
Javarone v. Polisano, 68 N.Y.S.2d 
60. 

Te3C.—Ulmer v. Mackey, Civ.App., 242 


S.W.2d 679, refused no reversible 
error. 

Defense denominated as counterclaim 

(1) Where a defense is denom¬ 
inated as a counterclaim when in 
truth it is only a defense, a sepa¬ 
rate trial will not be ordered on 
equitable issues raised.—^Appel v. 
Denni, 75 N.Y.S.2d 112. 

(2) Equitable defenses are triable 
in same way as defenses which are 
legal, and the label of a counter¬ 
claim will not change the mode of 
trial at the instance of defendant if 
what is described as a counterclaim 
is also a defense, unless the situa¬ 
tion is one in which affirmative relief 
through a formal judgment of refor¬ 
mation is essential for complete 
protection.—Schenck v. Prudential 
Ins. Co. of America, 3 N.Y.S.2d 856, 
167 Misc. 282. 

Doss of Jury trial 

N.Y.—Schenck v- Prudential Ins. Co. 
of America, supra. 

72. La.—Monteleone v. O’Hanlon, 
106 So. 308, 159 La. 796. 

Neb.—^Miller v. McGannon, 113 N.W. 
170, 79 Neb. 609. 

73. Idaho.—^Nelson v. Inland Motor 
Freight Co., 92 P.2d 790, 60 Idaho 
443. 

N.J.—Ciocca V. Hacker, 66 A.2d 451, 
4 N.J.Super. 28. 

N.Y.—Caserta v. Beaver Const. Corp., 
95 N.Y.S.2d 131, 197 Misc. 410. 
Discretion held not abused 
Mo.—Biggs V. Cross white, 225 S.W. 
2d 514, 240 Mo.App. 1171—Citizens 
Bank of Liberty v. Thompson, 132 
S.W.2d 700, 234 Mo.App. 448. 

74. Ind.—^Field v. Brown, 45 N.E. 
464, 146 Ind. 293. 

S.C.—Standard Warehouse Co. v. At¬ 
lantic Coast Line R. Co., 71 S.B.2d 
893, 222 S.C. 93—^Dinkins v. Rob¬ 
bins, 26 S.E.2d 689, 203 S.C. 199. 

64 C.J. p 39 note 96. 

Motion to transfer certain counts 
of petition to equity, although not 
specifically asking for such relief, 
may be treated as motion for sepa¬ 
rate trial in equity of such counts 
pursuant to rule, and under rule au¬ 
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thorizing separate trial of any claim 
or separate issue of fact defendant 
is entitled to have counts stating 
causes of action in equity heard and 
determined by the court as equita¬ 
ble issues.—Johanik v. Des Moines 
Drug Co., 17 N.W.2d 385, 235 Iowa 
679. 

Motion premature 

Where the court transferred to the 
equity side equitable issues tendered 
by defendants, who introduced evi¬ 
dence in support of their claim, mo¬ 
tion by plaintiff to separate legal 
and equitable issues was premature. 
—Day V. Dyer, 152 N.W. 63, 171 Iowa 
437. 

75. Ill,—Grossman v. Grossman, 26 
N.E.2d 678, 304 Ill.App. 507. 

Ind.—Sweigart v. State, 12 N.E.2d 
134, 213 Ind. 167, 114 A.L.R. 1117. 
Mo.—^Kliethermes Motor Co. v. Cole 
Motor Service, App., 102 S.W.2d 
819. 

64 C.J. p 39 note 97. 

76. Ky.—^Petty v. Malier, 15 B.Mon. 
591. 

77. Cal.—Sooy v. Cerf, 32 P.2d 365, 
220 Cal. 611, 93 A.L.R. 287. 

N.Y.—^Van Schaick v. Friedman, 265 
N.Y.S. 214, 238 App.Div. 603, mo¬ 
tion denied 188 N.E. 100, 262 N.Y. 
638—Wnuk v. Tull, 270 N.Y.S. 520, 
151 Misc. 3—^Javarone y. Polisano, 
68 N.Y.S.2d 50. 

64 C.J. p 40 note 99. 

Denial of application for severance 
The denial of application, in ac¬ 
tion at law for severance of causes 
of action made in conjunction with 
motion to strike defenses and coun¬ 
terclaims in answer, was not a bar 
to later motion by plaintiff under 
other statutes for separate trial of 
issues raised by defendant’s equita¬ 
ble counterclaims.—Steinbugler v. 
William C. Atwater & Co., 16 N.Y.S. 
2d 851. 

The rule that allegation In affirma¬ 
tive defense that plaintiff has not 
complied in a specific way with pro¬ 
visions of a policy on which he seeks 
to recover does not shift the burden 
of proving compliance from the 
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However, the rule is relaxed or held not applicable 
where, although plaintiff has pleaded legal and 
equitable causes of action, the legal cause of action 
has not been put in issue,where a matter which is 
available as a legal defense has been pleaded by de¬ 
fendant, in an action at law, as an equitable counter¬ 
claim or cross-complaint,'^^ where the parties have 
stipulated for the trial of all issues, legal and equi¬ 
table, by the court without a jury at one hearing, 
or where the legal and equitable issues are so con¬ 
nected and interdependent that it is not improper to 
try both at the same time;^^ and under the stat¬ 
utes and practice in at least one jurisdiction it is 
not error to refuse separate trials of legal and equi¬ 
table issues.S 2 

e. Issues Involving Written Instrument; Deed 

An issue of the genuineness of a deed assailed as a 
forgery must be separately tried, and an issue of fraud, 
mistake, or other matter affecting the validity of an al¬ 
leged release may be tried either separately or together 
with the other issues in the case. 

An issue of the genuineness of a deed assailed as 
a forgery must be separately tried^^ unless the par¬ 
ties consent to try it with the main case;^^ but a 


separate trial is not required where a party admits 
his signature and seeks to show an inducement to 
sign without reading the instrument.SB Defendant 
in an action on a note is not entitled to a separate 
trial on a plea of non est factum.S® 

Release, An issue of fraud, mistake, or other mat¬ 
ter affecting the validity of an alleged release may 
be tried either separately or together with the other 
issues in the case,^^ in the discretion of the court.88 
In some cases a separate trial is favored,89 while 
in other cases it is deemed unnecessary or inappro- 
priate.80 An administrator has been held entitled to 
a separate trial of an issue as to the scope and 
meaning of a release. 

§ 10. - Order of Trial of Separate Issues 

An Issue which, if decided In the defendant's favor, 
will dispose of the whole case will be tried first. The 
prior trial of equitable issues is generally favored, and 
issues of law should be determined before proceeding 
to the determination of the issues of fact. 

Where different issues are to be tried separately, 
one which does not involve the merits but presents 
a preliminary or dilatory question,92 or one which, 


plaintiff to defendant Is applicable 
in action at law to recover on an in¬ 
surance policy, and does not apply 
when there is a separate trial on 
limited issues at the behest of a 
defendant who is seeking equitable 
relief.—Messinger w. Prudential Ins. 
Co. of America, 32 N'.Y.S.2d 48. 

78, Ind,—Rich v. Fry, 146 ir.E. 393, 
148 N.B. 202, 196 Ind. 303. 

Mo.—Commerce Trust Co. v. White, 
1S8 S-W*. 457, 172 Mo.App. 537. 

78. N.Y.—Bennett v. Edison Elec¬ 
tric Illuminating Co., 68 N.E. 7, 
164 N.T. 131. 

64 C.J. p 40 note 2. 

80. Or.—Crossen v. Campbell, 202 P. 
745, 102 Or. 666. 

81. Ind.—Rich v. Pry, 146 N.E. 393, 
143 N,E. 202, 196 Ind. 303. 

Equitable defense without merit 
Where, in action on note, defend¬ 
ant set up equitable defense with¬ 
out merit, court's action in dismiss¬ 
ing answer In so far as It involved 
equitable defense and entering judg¬ 
ment for plaintiff at law was proper, 
where testimony with respect to 
both equitable defense and law ac¬ 
tion was heard at same time, and 
defendant did not object to proce¬ 
dure or request to amend answer or 
offer additional testimony.—Johnson 
V. Curl, 34 P.2d 976, 147 Or. 630. 

82. Neb,—^Rath v. Wllgus, 196 N.W. 
116, 110 Neb. 810. 

83. Ga.—Hill v. Nisbet, 68 Ga. 586 
—Odum V. Cotton States Fertilizer 
Co., 142 S.E. 470, 38 Ga.App. 46. 


84. Ga.—-Hill v. Nisbet, 58 Ga. 586. 

85, Ga.—Odum v. Cotton States Fer¬ 
tilizer Co., 142 S.E. 470, 38 Ga. 
App. 46. 

88 . Va.—^Holstein-Harvey-Kirk Co. 
V. H. Kirk & Sons, 142 S.E. 373, 
150 Va. 82. 

87. N.T.—^Boiardi v. Harden, Orth 
& Hastings Corporation, 185 N.T. 

S. 331, 194 App.Div. 307. 

88 . N.T.—Spencer v. Hunt, 286 N. 

T. S. 767, 247 App.Div. 603—Par¬ 
ham V. Hellebush, 36 N.T.S.2d 21. 

DlscretloxL held abused 

N.T.—Spencer v. Hunt, 286 N.T.S. 

767, 247 App.Div. 503. 

Discretion held not abused 
N.T.—^Hughes v. New Tork Cent. R. 
Co., 104 N.T.S.2d 275, 278 App. 
Div. 885. 

89. U.S.—^Hoad v. New Tork Cent. 
R. Co., D.C.N,Y., 3 P.Supp. 1020, 
applying New Tork law. 

N.T.—^Dlenstag v. ICiamesha-Concord, 
Inc., 127 N.Y.S.2d 908, 283 App. 
Div. 736—^Burton v. Niagara Mo¬ 
hawk Power Corp„ 113 N.T.S.2d 
483, 280 App.Div. 356—Winokur v. 
Quaker City Bus Co., 7 N.Y.S.2d 
380, 255 App.Div. 273—^McGraw v. 

I Bank of Richmondville, 264 N.T.S. 
416, 238 App.Div. 437—McPeck v. 
McCarthy, 81 N.T.S.2d 817, 192 
Misc. 767. 

'64 C.J. p 40 note 11, 

Prejudice to defendant 
Where issue of release is separate 
from other issues and element of 
prejudice to defendant may result if 


all issues are tried together, sepa¬ 
rate trial of issue of release may be 
ordered.—Parham v* Hellebush, 36 
N.T.S.2d 21. 

90 . N.T.—Spencer v. Hunt, 286 N.T. 
S. 767, 247 App.Div. 503—Fonville 
V. Irving Poultry Co., 276 N.Y.S. 
883, 243 App.Div. 628. 

64 C.J. p 40 note 12. 

Trial of entire controversy 

(1) A defendant's plea of general 
release in negligence action docs not 
necessarily require a separate trial 
of such Issue, and where trial of is¬ 
sue of release will practically require 
trial of entire controversy, separate 
trials will generally not be granted. 
—Parham v. Hellebush, 36 N.T.S.2d 
21 . 

(2) Motions for separate trials 
should be denied in negligence cases 
where a trial of the issues relating 
to a release would necessarily in¬ 
volve much, if not all, of the same 
evidence relating to the main issues 
of negligence, contributory negli¬ 
gence, and damages, and hence would 
result. If plaintiff were successful 
on a separate trial, in having two 
trials on practically the same issues. 
—Winokur v. Quaker City Bus Co., 
7 N.Y.S.2d 380, 255 App.Div. 273— 
House V. Scheffler, 27 N.T.S.2d 681, 
affirmed 27 N.T.S.2d 1002, 261 App. 
Div. 1088. 

91. N.T.—^In re Pritchard, 236 N.T. 
S. 122, 226 App.Div. 272. 

92. Colo.—^Eastenes v. Adams, 26 P. 
2d 741, 93 Colo. 268. 
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if decided in defendant’s favor, will dispose of the 
whole case, should be tried first. If there is a 
statute prescribing the order in which the issues are 
to be tried, it should be followed.^^ A court may 
determine the issues raised by intervention before 
determining the issues in the main cause of ac- 
tion.95 


Subject to the foregoing considerations and the 
further consideration that the matter is one of jus¬ 
tice and convenience,^® it is within the discretion of 
the trial court to determine whether or not an issue 
should be tried first.®^ A plea in bar may be post¬ 
poned until a hearing on the merits,®® or a trial 
court may be justified in its discretion in hearing 


Minn.—Shell Oil Co. v. Kapler, 50 N. 

W.2d 707, 235 Minn. 292. 

Mo.—^Barr v. Snyder, 219 S.W.2d 305, 
358 Mo. 1189. 

N.T.—Schumann v. Loew’s, Inc., 102 
N.Y.S.2d 572, 199 Misc. 38—Taylor 
V. Li. C. Smith & Corona Type¬ 
writers, 38 N.T.S.2d 864, 179 Misc. 
290, affirmed 43 N.T.S.2d 745, 266 
App.Biv. 903. 

Okl.—Morton v. Van Orsdol, 222 P.2d 
520, 203 Okl. 394. 

Pa.—^Roth V. Penn-Union Elec. Corp., 
Com.Pl., 33 Erie Co. 97. 

64 C.J. P 40 note 16. 

93. Ala.—^Auto Mut. Indemnity Co. 

V. Moore, 179 So. 368, 235 Ala. 426. 
Cal.—Silver v. Shemanski, 201 P.2d 
418, 89 Cal.App.2d 620—^Burnand 
V. Irigoyen, 133 P.2d 3, 56 Cal.App. 
2d 624. 

Ga.—Barber v. Smith, 26 S.E.2d 47S, 
69 Ga.App. 624. 

La.—^Harmeyer v. Anderson, App., 
156 So. 63. 

Miss.—Christopher v. Brown, 51 So. 

2d 679, 211 Miss. 322. 

N.Y.—^Albert A. Volk Co. v. Cauld- 
well-Wingrate Co., 70 lS'.Y,S.2d 662. 
272 App.Div. 290—^Katz v. Hotel 
Murida, 90 N.Y.S.2d 760, 194 Misc. 
741. 

N.C.—Grady v. Parker, 52 S.E.2d 273, 
230 N.C. 166. 

Ohio.—^Duncan v. Duncan, 99 N.E,2d 
510, 88 Ohio App. 243—State ex rel. 
Poster V. Evatt, App., 40 N.E.2d 
879. 

64 C.J. p 40 note 17. 

PartlcTilar issues 

(1) Abatement. 

Ala.—Ford Motor Co. v. Hall Auto 
Co., 147 So. 603, 226 Ala. 385— 
Rhode Island Ins. Co. of Provi¬ 
dence, R. I. V. Holley, 146 So. 817, 
226 Ala. 320—^Inter-Ocean Cas. Co. 
V. Banks, 12 So.2d 570, 31 Ala.App. 
103. 

Tex.—^Hernandez v. Ligrht Pub. Co., 
Civ.App., 245 S.W.2d 563, error re¬ 
fused. 

(2) Settlement or compromise. 
Cal.—Kreling v. Walsh, 176 P.2d 966, 

77 Cal.App.2d 821. 

Ga.—Coggins v. Edmonds, 73 S,E.2d 
199, 209 Ga. 381. 

(3) Res judicata. 

Ga,—Gamble v. Gamble, 48 S.E.2d 
540, 204 Ga. 82. 

N.Y.—Calva v. J. Laskin & Sons 
Corp., 113 N.Y.S.2d 223, 279 App. 
Div. 907. 

Pa.—Sultan v. Stoer, 6 A.2d 809, 336 
Pa. 403. 


(4) Release. 

Cal,—Donovan v. Security-First Nat. 
Bank of Los Angeles, 155 P.2d 
856, 67 Cal.App.2d 845—Booth v. 
Bond, 132 P.2d 620. 56 Cal.App.2d 
153. 

N.Y.—Fitch V. Central Greyhound 
Lines, Inc., of N. Y., 122 N.Y.S.2d 
862, 282 App.Div. 809—Burton v. 
Niagara Mohawk Power Corp., 113 
N.Y.S.2d 483, 280 App.Div. 356— 
Winokur v. Quaker City Bus Co., 

7 N.Y.S.2d 380, 255 App.Div. 273 
—Langone v. Gaetjens, Berger & 
Wirth, 287 N.Y.S. 357, 248 App.Div. 
591—Harkins v. Gilkey, 123 N.Y.S. 
2d 120—Tierney v. 0‘Toole, 95 N.Y. 
S.2d 40, affirmed 94 N.Y.S.2d 829, 
276 App.Div. 922—^Parham v. Hel- 
lebush, 36 N.Y.S.2d 21—Myhl v. 
Great Lakes Dredge & Dock Co., 

6 N.Y.S.2d 934. 

64 aj. p 40 note 17 [a] (2). 

(5) Validity of foreclosure pro¬ 
ceedings.—^Kriv V. Northwestern Se¬ 
curities Co., 24 N.W.2d 751, 237 Iowa 
1189. 

Merits of case ignored 

On separate trial of Issues relat¬ 
ing to release pleaded by defendant, 
merits of the whole case are ig¬ 
nored, and trial is limited solely to 
issues raised by answer pleading 
the release, where larger questions 
of negligence are kept in the back¬ 
ground; the whole purpose of sepa¬ 
rate trial on issues relating to re¬ 
lease, pleaded, in action for injuries 
allegedly caused by negligence, is 
to hold the merits of the case in 
abeyance.—^Flaherty v. Wunsch, 28 
N.Y.S.2d 178. 

Determined when case oomes on for 
trial 

In actions to recover moneys paid 
for defendant corporation's securi¬ 
ties on ground of fraudulent misrep¬ 
resentations, court was not required 
to direct that fact question as to 
running of statute of limitations be 
tried separately by jury or referee 
after denying defendant's motions to 
dismiss complaints a<s barred by 
limitations, but matter of separate 
trial of such issue should be deter¬ 
mined when case comes on for trial. 
—^Flynn v. Royal Development Co., 
40 N.Y.S.2d 418, 265 App.Div. 692. 
Fleas not in bar 

(1) A counterclaim sounding in 
tort for infliction of injury for which 
defendant demanded full compensa¬ 
tion was not a plea in bar, which 
should be disposed of before case 
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was heard on merits.—Manufacturers 
& Jobbers Finance Corp. v. Lane, 19 
S.E.2d 849, 221 N.C. 189. 

(2) In negligence action, motion 
for separate trial on ground that 
plaintiff wife executed a general re¬ 
lease, to be had in advance of trial 
on the main issues of negligence, 
would be denied where release, if 
sustained, would be no bar to action 
by plaintiff husband for loss of serv¬ 
ices.—^Tierney v. O’Toole, 95 N.Y.S. 
2d 40, affirmed 94 N.Y.S.2d 829, 276 
App.Div. 922. 

94- Vt.—Nelson v. Nelson, 122 A. 
490, 97 Vt. 50. 

95. Kan.—^Brack v. Kleweno, 216 P. 

2d 794, 169 Kan. 93. 

N.D.—^Northwestern Nat. Bank of 
Minneapolis, Minn., v. Hewlett, 256 
N.W. 674, 64 N.D. 664. 

99. N.H.—Glover v. Baker, 83 A. 
916, 76 N.H. 393—Owen v. Weston, 

4 A. 801, 63 N.H. 699, 66 Am.R. 
547. 

97. Ga.—^Lankford v. Milhollin, 37 
S.B.2d 197, 200 Ga. 512. 

Mass.—Potter Press v. C. W. Potter, 
Inc., 22 N.E.2d 68, 303 Mass. 485. 
N.H.—Ibey v. Ibey, 66 A.2d 872. 94 
N.H. 425. 

N.Y.—In re Aims' Estate, 97 N.Y.S. 
2d 140, 199 Misc. 185—Parham v. 
Hellebush, 36 N.Y.S.2d 21. 

Ohio.—^Fike v. Goodyear Tire & Rub¬ 
ber Co., 10 N.E.2d 242, 66 Ohio 
App. 197. 

S.C.—^Mitchell v. Federal Intermedi¬ 
ate Credit Bank of Columbia, 164 
S.B. 136, 165 S.C. 457, 83 A.L.R. 629 
— ^Hodges V. Bank of Columbia, 126 
S.B. 417, 130 S.C. 115. 

Discretion held not abused 
Cal.—Mayers v. Alexander, 167 P.2d 
818, 73 Cal.App.2d 752. 

Conn.—^Robinson v. Atterbury, 66 A. 

2d 693, 136 Conn. 617. 

Del.—^Empire Box Corporation v. Jef¬ 
ferson Island Salt Mining Co.. 36 
A.2d 40, 3 Terry 432. 

Statute construed 

The statutory provision that the 
court in its discretion may order 
one or more Issues to be separately 
tried before any trial of the other 
issues In the case does not Indicate 
the propriety of following that prac¬ 
tice in every negligence case.—^House 
V. Scheffler, 27 N.Y.S.2d 681, affirmed 
27 N.Y.S.2d 1002, 261 App.Div. 1088. 

98. Mass.—^Lynch v. City of Somer- 
vUle, 93 N.E.2d 249, 326 Mass. 63 
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a .plea in bar along- with the general evidence on 
the merits.®^ A separate prior trial of issues will 
be denied where the best interests of justice would 
be served by a trial of all the issues in the action 
at the same time^ or v;here such separate trials may 
result in a waste instead of a saving of time.2 Un¬ 
der some statutes the court may proceed to a trial 
of a special defense before the trial of any other 
issue in the case,^ and where a plea is set up in such 
a manner as to be clearly distinct and readily 
separable, and go to the entire cause of action, it 
may be separately heard and disposed of before the 
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principal trial of the cause.^ 

Legal and equitable issues. Where legal and equi¬ 
table issues are to be tried separately, it is -within 
the discretion of the trial judge to try either the 
legal or equitable issues first,^ according to the 
exigencies of the particular case.® W^hile the prior 
trial of the equitable issues is generally favored,^ 
it is not true that every defense of an equitable 
nature which may be interposed in an action at law 
must be heard and determined before proceeding to 
try the issues at law;® there may be instances in 
which a prior trial of legal issues is necessary® or 


—Pineo V. White, 70 N.E.2d 294, 
320 Mass. 487. 

99. N.C.—^Manufacturers & Jobbers 
Finance Corp. v. Lane, 19 S.E.2d 
849, 221 N.C. 189. 

1. N.Y.—Philips V. Philips, 76 N.T. 
S.2d 702. 

2. N.T.—Rabin v. Brooklyn Trust 
Co., 77 N.Y.S.2d 614, 191 Misc. 321. 

3. Cal.—Neff v. New York Life Ins. 
Co., 180 P.2d 900, 30 Cal.2d 165, 
171 A.L.R, 563—Gardner v. Shreve, 

202 P.2d 322, 89 Cal.App.2d 804. 
Xatermediate mlliig 

An order granting motion for a 
separate trial on the special issue of 
illegality on condition that in the 
event verdict of the jury on that is¬ 
sue was against defendant the same 
jury should forthwith proceed to 
hear testimony and render a verdict 
on other issues in the case was mere¬ 
ly an intermediate ruling which 
would not be binding on the trial 
judge, and trial judge would have 
power sua sponte to remove the con¬ 
dition.—McCarthy v. Superior Court 
in and for City and County of San 
Francisco, 167 P.2d 744, 73 Cal.App. 
2d 943. 

4. Miss.—Sherman v. Stewart Co., 
62 So.2d 876, 216 Miss. 649—Chris¬ 
topher V. Brown, 61 So.2d 579, 211 
Miss. 322. 

5. Iowa.—^Holman v. Wahner, 268 
N.W. 168, 221 Iowa 1318. 

Minn.—^Detwiler v. Lowden, 269 N. 
W. 838, 198 Minn. 185, 107 A.L.R. 
1069. 

N.J.—Volker v. Connecticut Fire Ins. 
Co., 78 A.2d 290, 11 N.J.Super. 225 
—Speirs v. Spanko, 71 A.2d 396, 
7 N.J.Super. 421. 

N.T.—Appel V. Denni, 75 N.T.S,2d 
112—Javarone v. Polisano, 68 N.T. 
S.2d 50. 

S.C.—Standard Warehouse Co. v. At¬ 
lantic Coast Line R. Co., 71 S.E.2d 
893, 222 S.C. 93—Morris v. Lam¬ 
bert, 62 S.E.2d 841, 218 S.C. 384— 
Rush V, Thompson, 26 S.E.2d 411, 

203 S.C. 106—Central Ice Cream & 
Candy Co. v. Home Ins. Co., 171 S. 
E. 797, 171 S.C. 162—W. B. Boyle 
Co. V. Automobile Ins. Co. of Hart¬ 


ford, Conn., 166 S.E. 886, 168 S.C. 
63. 

64 C.J. p 41 note 24. 

XTiifair advantage 

In determining whether action to 
cancel life policies for fraud or ben¬ 
eficiary’s action on policies shall 
first be tried, controlling principle 
is that neither contestant is entitled 
to unfair advantage over other and 
that case must be finally disposed of, 
if possible.—^Mutual Life Ins. Co. of 
New York v. Marzec, 262 N.T.S. 558, 
146 Misc. 26. 

6 . Minn.—Crosby v. Scott-Graff 
Lumber Co., 101 N.W. 610, 93 Minn. 
476. 

64 C.J. p 41 note 25. 

7. Cal.—Connell v. Bowes, 123 P.2d 

456, 19 Cal.2d 870—Peterson v. 

Peterson, 168 P.2d 474, 74 Cal.App. 
2d 312—Blume v. MacGregor, 148 
P.2d 656, 64 Cal.App.2d 244—Bix- 
by V. Hotchkis, 136 P.2d 597, 58 
Cal.App.2d 445—^Asamen v. Thomp¬ 
son, 131 P.2d 841, 65 Cal.App.2d 
661. 

Conn.—Barber v. Baldwin, 67 A.2d 1, 
136 Conn. 558. 

Iowa.—^Holman v. Wahner, 268 N.W. 
168, 221 Iowa 1318. 

N.T.—^Appel V. Denni, 76 N.Y.S.2d 
112 . 

N.D.—Gran v. Gran, 290 N.W. 241, 
69 N.D. 725—State ex rel. Coan v. 
Plaza Equity Elevator Co., 249 N. 
W. 108, 63 N.D. 567. 

Ohio.—Clark v. Owensville Building 
& Loan Co., 187 N.E. 370, 46 Ohio 
App. 301. 

Okl.—State Life Ins. Co. of Indian¬ 
apolis V. Ussery, 69 P.2d 43, 180 
Okl. 337. 

Or.—Montgomery v. Anglo-California 
Trust Co., 68 P.2d 1057, 157 Or. 
187. 

64 C.J. p 41 note 26. 

£quita-ble defenses which must be 
determined before trial of issues at 
law are equitable rights of action 
existing in behalf of a defendant, 
which he can rely on as a defense 
in an action involving the same sub¬ 
ject matter, and the party relying 
on such defense must plead it with 
the same fullness as is required in 
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suits in equity, and his answer, as 
a ‘‘bill in equity," must contain the 
essential averments of such bill, and 
the defense must be such as may be 
ripened into a decree.—^Asamen v. 
Thompson, 131 P.2d 841, 65 Cal.App. 
2d 661. 

Reversal of statutory order' 

Even though defendant’s cross-bill 
for balance due for installation and 
painting of furnace and to foreclose 
claimed mechanic’s lien was a good 
defense in equity to law action for 
damages caused by defendant's neg¬ 
ligence while painting oil furnace, 
when the court heard law case first, 
thereby reversing statutory order 
of trial, it lost jurisdiction to hear 
equitable defense as part of action, 
and judgment and decree for defend¬ 
ant on his cross-bill was a nullity.— 
Jacobson v. Wheeler, 230 P.2d 660, 
191 Or. 384. 

Claim for jury list 

In action on a fire policy and for 
reformation thereof which involved a 
direct appeal to the equitable powers 
of the court, plaintiff's general claim 
for the jury list, in absence of an or¬ 
der of trial court that all issues be 
tried to the jury, would only have ef¬ 
fect of requiring that jury determine 
legal issues arising after question as 
to reformation of policy had been 
determined.—^Brunette v. Royal Ex¬ 
change Assur. Co., 13 A.2d 138, 126 
Conn. 669. 

8. Cal.—Swasey v. Adair, 26 P. 1119, 

88 Cal. 179. 

64 C.J. p 41 note 27. 

9. N.Y.—New York Life Ins. Co. v. 

Marcin, 299 N.T.S. 832, 164 Misc. 

781. 

64 C.J. p 41 note 28. 

Rarller action 

(1) In action on life policy by ben¬ 
eficiary to which insurer interposed 
counterclaim for rescission of policy, 
insurer’s motion for consolidation of 
beneficiary’s action with earlier ac¬ 
tion by insurer against same benefici¬ 
ary for rescission was denied, with 
directions for rescission matter to be 
tried first, since it was earlier action. 
—^Wolff V. 'Mutual Life Ins. Co. of 
New York, 276 N.T.S. 339, 154 Misc. 
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not erroneous and defendant is not entitled to a 
prior trial of equitable issues by virtue of having 
pleaded, as an equitable counterclaim in an action 
at law, matters which are available only as a de- 
fense.^i That legal or equitable issue which is more 
likely to aid in deciding the entire controversy will 
be tried first.^^ 

Issues of law and fact. Where there are issues 
of law and issues of fact raised by the pleadings, 
the issues of law should be determined before pro¬ 
ceeding to the determination of the issues of fact,i3 
and this is so on a new trial, although the issues 
of fact have once been tried.^^ A separate trial of 
the issues of law and fact raised by an affirmative 
defense may be had prior to the trial of the other 
issues in the action.^S 


§ 11. Notice of Trial 

!n the absence of a statute or rule of court to the 
contrary, the parties to a cause, where the court has 
properly obtained jurisdiction over them, are not en¬ 
titled to a notice of the trial, or of the fixing of a day 
for trial, or of a setting for trial. 

As a general rule, in the absence of a statute or 
rule of court to the contrary, the parties to a cause, 
where the court has properly obtained jurisdiction 
over them, are not entitled to a notice of the trial, 
or of the fixing of a day for trial, or of a setting 
for trial,other than the setting of the case on the 
docket.^'^ The parties are under a duty without no¬ 
tice to take cognizance of a regular term of court 
and to be present in person or through counsel to 
protect their interests,to follow their case in all 
its aspects until finally disposed of,^^ to keep them¬ 
selves informed of the time their case is set for 


431, affirmed 271 N.T.S. 1006, 241 App. 
Div. 869. 

(2) Where law action was first 
started and equity suit started by 
defendant related to the same mat¬ 
ter, and equitable issues were really 
dependent on determination of legal 
issues and trial of law suit would not 
prejudice additional parties to equi¬ 
ty suit, law action should be tried 
first and equity suit stayed until fur¬ 
ther order of court.—ORush v. Thomp¬ 
son, 26 S.B.2d 411, 203 S.C. 106. 

10. Ky.—Town of Wingo v. Rhodes, 
28 S.W.2d 465, 234 Ky. 385. 

N.T.—Foreman v. De Costa, 94 W.T. 
S.2d 710, 276 App.Div. 969. 

11. N.T.—Deiches v. Western Devel¬ 
opment Co., 142 N.Y.S. 932, 157 
App.Div. 674—White v. Shonts, 139 
dSr.Y.S. 169, 154 App.Div. 428. 

12. N.T.—Mutual Life Ins. Co. of 
New York v. Marzec, 262 N.T.S. 
558, 146 Misc. 26. 

S.C.—Standard Warehouse Co. v. At¬ 
lantic Coast Line R. Co., 71 S.B.2d 
893, 222 S.C. 93—Rush v. Thomp¬ 
son, 26 S.E.2d 411, 203 S.C. 106. 

13. Md.—Commissioners of Cam¬ 
bridge V. Eastern Shore Public 
Service Co., 64 A.2d 151, 192 Md. 
333. 

N.J.—O’Regan v. Schermerhorn, 60 
A.2d 10, 26 N.J.Misc. 1—Gotheiner 
V. Lenihan, 26 A.2d 430, 20 N.J. 
Misc. 119—^Ziegler v. Henry Maur¬ 
er & Son, 194 A. 612, 15 N.J.Misc. 
654. 

64 C.J. p 41 note 32. 

Statute construed 

Statute providing that court may, 
in its discretion, hear and pass on 
all questions of law arising in ad¬ 
vance of the trial of the facts was not 
intended to deprive parties of their 
rights under civil code to attack 
pleadings by motion or demurrer in 
order to obtain a ruling thereon and 


to have the ruling reviewed, if ap¬ 
pealable; statute was intended pri¬ 
marily to enable district courts to aid 
counsel in the orderly and efficient 
trial of cases. Questions of law so 
determined are intended to govern 
the trial of the facts and can be de¬ 
termined only after pleadings are 
completed, pursuant to the civil code, 
and the issues are fully joined, and 
where there was no ruling on plain¬ 
tiffs’ motion to strike numerous des¬ 
ignated portions of defendants’ an¬ 
swer, and plaintiffs had no opportu¬ 
nity to file a reply for purpose of 
joining issues on any allegations con¬ 
tained in defendants' answer, deter¬ 
mination of questions of law was 
premature.—Cow Creek Val. Flood 
Prevention Ass’n v. City of Hutchin¬ 
son, 181 P.2d 320, 163 Kan. 261. 

14. Tex.—^Zacharie v. Bryan, 2 Tex. 
274. 

15. N.T.—Williams v. Donyluk, 66 
N.T.S.2d 242, appeal dismissed 90 
N.Y.S.2d 125. 

Motion by plaintiff 

Pact that motion for order direct¬ 
ing a separate trial of issues of law 
and fact raised by affirmative defense 
in defendants’ answer prior to trial 
of other issues wels made by plain¬ 
tiff instead of defendant was no bar 
to granting of the motion.—Williams 
V. Donyluk, supra. 

Absence of evidence on motion 
Where plaintiff brought suit for de¬ 
struction of property by fire and 
plaintiff’s motion to strike part of 
answer denying plaintiff was the real 
party in interest was denied, and 
plaintiff filed a general denial and a 
i motion to have the court determine 
question of law and facts prior to 
trial and offered certain unaccepted 
stipulations, court heard the motion 
without evidence and made findings 
that plaintiff was the real party in 
interest and that no evidence should 

39 


be offered under defendant's allega¬ 
tions that plaintiff was fully paid by 
insurance, action of the court was 
error.—Mehl v. Carter, 212 P.2d 227, 
168 Kan. 342. 

16. U.S.—Cage v. Cage, C.C.A.Tex., 
74 P.2d 377. 

Ala.—^W etzel v. Birmingham Elec. 
Co., 33 So.2d 882, 250 Ala. 267— 
City of Birmingham v. Reed, 44 So. 
2d 607, 35 Ala.App. 31, certiorari 
denied 44 So.2d 614, 253 Ala. 414. 
Idaho.—Savage v. Stokes. 28 P.2d 
900, 54 Idaho 109. 

Ind.—^Kuhn v. Indiana Ice & Fuel Co., 
11 N.E.2d 508, 104 Ind.App. 387. 

Ky.—Plumbers Supply Co. v. Lanter, 
133 S.W.2d 739, 280 Ky. 523. 

Mo.—McGinley v. McGinley, App., 170 
S.W.2d 938. 

Okl.—^Johnson v. Bearden Plumbing 
& Heating Co., 38 P.2d 500, 170 Okl. 
63. 

Pa.— Corpus JTuxis quoted in Rynkie- 
wicz V. McGrath, 42 Pa.Dist. & Co. 
396, 398, 8 Sch.Reg. 212—^Ernst v. 
Don Vito, Com.Pl., 35 Berks 461, 
44 Lack.Jur. 177, 57 York Leg.Rec. 
134. 

64 C.J, p 41 note 37. 

Buie In Philippines see 64 C.J. p 
41 note 36. 

17. Mo.—^McGinley v. McGinley, 

App., 170 S.W.2d 938. 

Pa.— Corpus Juris quoted in Rynkie- 
wicz v. McGrath, 42 Pa.Dist. & Co. 
396, 398, 8 Sch.Reg. 212. 

64 C.J. p 42 note 38. 

18. U.S.—Cage v. Cage, C.C.A.Tex., 
74 P.2d 377. 

Right to be present see infra § 40. 

19. Ala.—^Averett v. Averett, 52 So. 
2d 371, 255 Ala. 606—Wetzel v. 
Birmingham Elec. Co., 33 So.2d 882, 
250 Ala. 267—City of Birmingham 
v. Reed, 44 So.2d 607, 36 Ala.App. 
31, certiorari denied 44 So. 2d 614, 
253 Ala, 414. 
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trial,20 and to take notice of the time and place of 
trial and of when their presence is required.^i On 
the other hand, notice of trial must be given where 
required by statute's or rule or order of court,23 
although such a statute has been construed as not 
mandatory,24 and a failure to give notice is not 
fatal where, under the circumstances, the statute re¬ 
quiring notice is not applicable.25 Some statutes are 
construed to require notice of the time set for trial, 
rather than notice of an intended application to 
have a day fixed for the trial but other statutes 
are construed to contemplate notice that the cause 
will be set for trial, rather than notice of the time 
when the cause will be tried.27 It may be the custom 
and the practice of the court to direct counsel for 
plaintiff to notify defendant that the case is listed 
for trial.28 

Resumption of unfinished trial. Where a court 


has no written rules as to the disposition or carry¬ 
ing over of a case, the trial of which has begun but 
is not finished, an order of court from the bench 
during a trial as to the time of resuming it is no¬ 
tice to all parties.23 

Effect. When the case is reached on the cal¬ 
endar, after having been properly noticed by de¬ 
fendant, he is entitled to a trial thereof, or a dis¬ 
missal of the complaint.20 Notice of trial by plain¬ 
tiff operates as a withdrawal of a demurrer to the 
answer. 31 

§ 12. -Time 

A notice of trial nnay not be given before the cause 
Is in condition for trial, and the notice must be given 
for such time as is prescribed by statute or rule of court. 

A notice of trial may not be given before the 
cause is in condition for trial.32 The notice must 


20. B.C.—^Rosenberg v. Itchcovitz, 
Mun.App., 72 A.2d 466. 

21. Ga.—Blanch v. Bang, 44 S.E.2d 
779, 202 Ga. 779. 

Time cause is oaleudared for trial 
N.C.—Graver v. Spaugh, 38 S.E.2d 
625, 226 N.C. 450. 

22. Cal.—Simon v. Tomasini, 217 P. 
2d 488, 97 €al.App.2d 115. 

Fla.—Town of Coreytown v. State ex 
rel. Ervin, 60 So.2d 482. 

Ky.—^Associated Elec. Co. v. Pitch, 
227 S.W.2d 432, 312 Ky. 328. 

Tex.-—^Alexander v. Hagedorn, Civ. 
App., 220 S.'W.2d 196, reversed on 
other grounds 226 S.W.2d 996, 148 
Tex. 6.66. 

Wash.—State ex rel. BTloe v. Stude- 
haker, 134 P.2d 718, 17 Wash.2d 
8 —State ex rel. Woodworth & Cor¬ 
nell V. Superior Court for King 
County, 113 P.2d 627, 9 Wash.2d 37. 

64 C.J. p 42 note 43. 

The purpose of reguiring notice of 
time and place of trial is to enable 
the parties to prepare for trial and 
to prevent the rendering of judgment 
hy default without the opportunity 
of being present.—^Horstmyer v. Trial 
Board of City of Sacramento, 69 P.2d 
1021, 21 Cal.App.2d 633. 

Assigximeut for trial 

(1) The assignment of an action 
for trial by the superior court jus¬ 
tice ex parte on plaintiff's motion was 
in violation of reguirements of stat¬ 
ute and superior court rule, and did 
not bind defendants.—Union Trust 
Co, V. National Coal Co., 14 A. 2d 606, 

65 R.I. 256. 

(2) The failure to comply with re¬ 
quirements .of statute or rule of court 
concerning an assignment for trial 
cannot be excused on ground that it 
is the nonobservance of a mere for¬ 
mality, since such requirements are 
Jurisdictional in character and must 
ba complied with before a case can 


properly be tried on its merits.—^Un¬ 
ion Trust Co. V. National Coal Co., 
supra. 

(3) Where the assignment of a 
case for trial did not bind defend¬ 
ants because of failure to comply 
with requirements of statute and 
court rule, defendants could have 
moved to vacate the assignment be¬ 
fore trial day but they were under 
no legal duty to do so, and defend¬ 
ants' motion to vacate the assignment 
and pass the case, which defendants 
made when the case actually reached 
for trial, should have been granted.— 
Union Trust Co. v. National Coal Co., 
supra, 

(4) Where defendants duly except¬ 
ed to ruling of justice assigning case 
for trial ex parte on plaintiff’s mo¬ 
tion, the fact that defendants there¬ 
after agreed to proceed to trial with¬ 
out a jury did not deprive defendants 
of benefit of such exception.—Union 
Trust Co. V. National Coal Co., supra. 

(6) Where motion to assign case 
for trial was served only on attor¬ 
ney of one defendant and stipulation 
for assigning case for trial was not 
signed either by other defendants 
personally or by their attorney and 
neither was present at trial, court 
was without Jurisdiction to enter 
judgment against the other defend¬ 
ants.—^Ferrazza v. Madonna, 188 A. 
873, 67 R.I. 153. 

23. Pa.—Corpus Juris quoted la 

Rynkiewicz v. McGrath, 42 Pa.Dist. 

& Co. 396, 398, 8 Sch.Reg, 212. 

64 C.J. p 42 note 41, 

34. Tex.—Stewart v. Byne, Com. 

App., 42 S.W.2d 234. 

25. Okl.—Miller v. Prudential Ins. 

Co. of America, 71 P.2d 462, 180 

Okl. ‘656. 

Tex.—Parmer v. Cassity, Civ.App., 

252 S.W.2d 788. 

64 C.J. p 42 note 42. 
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Begfular call 

(1) If statute or rules of court pro¬ 
vide regular time for calling of calen¬ 
dar for setting cases, defendant fol¬ 
lowing proper summons is not enti¬ 
tled to notice that his case has been 
set for trial at such call.—Potter v. 
Home Owners' Loan Corp., 72 P.2d 
429, 60 Ariz. 286. 

(2) When superior court formally 
adopts rules fixing certain days on 
which cases shall be called for set¬ 
ting, it is constructive notice to all 
parties that cases pending may prop¬ 
erly be set on such day.—^Brown v. 
Haymore, 32 P.2d 1027, 43 Ariz. 466. 

(3) If a civil case is set for trial 
at any time other than at the regular 
call of the calendar, parties must be 
given reasonable notice of the setting 
of time of trial.—Potter v. Home 
Owners' Loan Corp., supra, 

(4) When equity case Is called on 
day set aside by statute for calling 
equity docket, party is bound to take 
notice that orders may be entered 
against him; but at all other times 
he must be served with notice before 
court may enter any order.—^Associ¬ 
ated Elec. Co. V. Pitch, 227 S.W.2d 
432, 312 Ky. 328. 

26. Cal.—McNeill & Co. v. Doe, 126 
P. 346, 163 Cal. 338. 

27. Wash.—Western Security Co. v. 
Lafleur, 49 P. 1061, 17 Wash. 406. 

28. Pa.—Rynkiewicz v. McGrath, 42 
Pa.Dist. & Co. 396, 8 Sch.Reg. 212. 

29. La.—Lewis v. Brunson, 122 So. 
143, 11 La.App. 22. 

30. S.D.—Moody V. Lambert, 101 N. 
W. 717, 18 S.D. 672. 

31. S.D.—Wyman v. Werner, 85 N. 
W. 684, 14 S.D. 300. 

32. N.T.—Grant v. Cananea Consol, 
Copper Co., 113 N.T.S. 602, 129 App. 
Div. 77. 

64 C.J. p 42 note 64. 
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be given for such time as is prescribed by statute 
or rule of court,33 the court being without power to 
shorten the time34 or to relieve a party who has not 
filed notice in time,35 as by permitting him to serve 
and file it nunc pro tunc,36 unless such power is 
conferred by statute or rule of court.37 

§ 13. - By and to Whom Given 

Either party may notice a cause for trial, and where 
a notice of trial is given by a party to the cause, it may 
and should be served on the opposite party or his 
attorneys. 

Either party may notice a cause for trial.38 
Where plaintiff gives the notice, it is not necessary 
for defendant to do so;39 but, if plaintiff fails to 
bring the case on for trial within a reasonable 
time after the issues are made up, defendant should 
bring it on.40 A party who has not noticed a cause 
for trial cannot compel his adversary who has so 
noticed it to proceed with the trial.41 Notice given 
by a codefendant has been upheld.42 

Where a notice of trial is given by a party to 
the cause, it may and should be served on the op¬ 
posite party43 or his attomeys.^^ Where notice 
of the setting of a case for trial is given by the 
clerk of court, it should, under some rules of court, 
be given to all attorneys interested in the case who 
were not present at the setting thereof.45 

An intervener is entitled to notice of trial,46 even 
though his pleading is demurrable ;47 but, where he 


TRIAL §§ 12-14 

resides in a foreign country, he is bound by notice 

to his solicitor.48 

§ 14. -Form, Contents, Signature, and 

Service 

A notice of trial is not required to be In any partic¬ 
ular form. Service of the notice by mall may be suffi¬ 
cient. 

The notice of trial is not required to be in any 
particular form,49 although it must identify the 
cause to which it relates^O and be signed by the 
party giving it or his attomey.^i In determining its 
sufficiency, the court will inquire whether a party 
has been misled thereby and it will uphold the 
notice where, notwithstanding errors, mistakes, ir¬ 
regularities, deficiencies, or redundancies therein, 
it was not calculated to, and did not, mislead the 
party or attorney to whom it was given.53 Also, 
the court will uphold the notice where, although it is 
deficient or indefinite, it is sufficient to put the 
recipient on inquiry.54 Where an error in a notice 
is merely clerical and not misleading, the notice 
may be amended nunc pro tunc.55 

Service, Under a rule of court providing for no¬ 
tice, but not prescribing the character thereof, it is 
immaterial how a party obtains notice as long as 
he obtains it.^^ in an action against several defend¬ 
ants, no agency to accept service of a notice of as¬ 
signment of a case for trial, on behalf of the de¬ 
fendants not served with such notice, inheres in the 
inter se relationship of the defendants.^*^ Where, 


33. Oal.—^Lapique v. Kelley, 256 P. 
229, 82 Cal.App. 686. 

64 C.J. p 43 note 66. 

34. N.T.—Grindal v, De Lano, 16 N, 
Y.S. 823, 21 N.T.Civ.Proc. 224. 

64 C.J. p 43 note 67. 

35. 3Sr.T.— Roberts v. Schaf, 78 N.T. 
S. 778, 76 App.Div. 433. 

36. N.Y.—^Zimmerman v. Rahmeyer, 
243 N.Y.S. 670, 230 App.Div. 719. 

37. Iowa.—Baldwin v. St. Louis, 
etc., R. Co., 39 N.W. 607, 75 Iowa 
297, 9 Ani.S.R. 479. 

64 C.J. p 43 note 60. 

38. Wis.—Roberts v. Delaney, 2 Wis. 
382. 

39. Pa,—Peelet v. Hess, 1 Yeates 
302. 

40. N.Y.—Schroeder v. Kohlenback, 
6 Abb.Pr. 66. 

41. Wis.—^Buckley v. Lewis, 20 Wis. 
490. 

42. Tex.—Stewart v. Byrne, Com. 
App., 42 S.W.2d 234. 

43. N.J.—Smethurst v. Harwood, 30 
N.J.Law 230. 

64 C.J. p 43 note 69. 

44. Cal.—Starkweather v. Minarets 


Mining Co., 43 P.2d 321, 5 Cal.App. 
2d 601. 

64 C.J. p 43 note 70. 

Former attorney 

Service of notice of trial on one 
who acted as defendant’s attorney on 
former trial and appeal and until 
year before month in which notice 
recited that trial was set, without 
any notice of his discharge or sub¬ 
stitution having been given plaintiff, 
was proper.—Starkweather v. Mina¬ 
rets Mining Co,, supra. 

45. IMont.—Collier v. Fitzpatrick, 57 
P. 181, 22 Mont. 553. 

46. Ky.—Neekamp v. Damron, 293 
S.W. 1081, 219 Ky. 517. 

47. Ky.—^Neekamp v. Damron, su¬ 
pra. 

48. Del.—Chadwick v. Parkhill Cor¬ 
poration, 141 A. 823, 16 Del.Ch. 105. 

49. Ariz.—^Brown v. Greer, 141 P. 
843. 16 Ariz. 222. 

64 O.J. p 44 note 77. 

50. N.Y.—^Lisher v, Parmelee, 1 
Wend. 22. 

51. Mich.—^Hathaway v. Marquette 
Cir. Judge, 75 IST.W. 761, 117 Mich. 
323. 


52. N.Y.—^Bander v. Covill, 4 Cow. 
60. 

53. Minn.—^Homberger v. Branden- 
berg, 29 N.W. 123, 36 Minn. 401. 

64 C.J. p 44 note 80. 

54. Ariz.—^Brown v. Greer, 141 P. 
843, 16 Ariz. 222. 

N.Y.—^Hinde v. Tubbs, 10 Johns. 486. 

55. N.Y.—De Smet V. Niles, 166 N. 
Y.S. 164. 

56. Tex.—Stewart v. Byrne, Com. 
App., 42 S.W.2d 234. 

64 C.J. p 44 note 84. 

57. Wash.—State ex rel. Woodworth 
& Cornell v. Superior Court for 
King County, 113 P.2d 627, 9 Wash. 
2d 37. 

Personal Judgment 

Notice of assignment of case for 
trial served on l-ess than all the de¬ 
fendants is not valid as to defend¬ 
ants who are not served in absence 
of express or implied authority in 
defendants who are served to accept 
service on behalf of other defendants, 
if on the trial, a determination ad¬ 
verse to defendants would result in a 
personal Judgment on which the un¬ 
notified defendants would purported¬ 
ly be held individually liable.—State 
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after the commencement of an action, defendants 
and their attorney remove from the state, the no¬ 
tice may be served on the attorney at his place of 
residence in the state to which he has' removed.^^ 
Service by mail may be sufficient but the mailing 
of a postal card is insufficient under a statute re¬ 
quiring the notice to be inclosed in a sealed en- 
velope.^o 

The giving of notice publicly by having a copy 
of the trial calendar posted in the office of the 
clerk of court and published in a newspaper is 
sufficient when it complies with a rule of court on the 
subject.61 Service of notice of trial must be 
proved®^ in the mode pointed out by statute.®^ 
Where the service of notice is irregular, the party 
receiving it should return it promptly.^'* 

Refusal to accept. If proper notice has been 
served, and the attorney of the opposite party de¬ 
clines to receive it, the proper practice is to bring 
the case on for trial and not to file a motion to 
compel the attorney to receive the notice,®^ 

§ 15 . - Effect of Subsequent Matters; 

New Notice 

Generally, a cause which has been noticed for trial 
and placed on a continuous calendar remains there and 
need not be further noticed for trial. 

Generally speaking, a cause which has been no¬ 
ticed for trial and placed on a continuous calendar 
remains there and need not be further noticed for 
trial, 6 6 even though it is not tried at the term for 
which notice was given.®'^ In such case, the notice 


of trial is not invalid because the cause is not tried 
on the first day on which it appears on the cal¬ 
endar.® S However, if the cause is not placed on the 
calendar at the term for which the notice was 
given, an inquest cannot be taken at a subsequent 
term on that notice.®^ Also, a new notice of trial 
is necessary where a stay has been granted,*^® as 
well as where a trial, entered on, has been discon¬ 
tinued to permit the bringing in of another party'll 
or the filing of an amended pleading.Continuance 
from term to term by consent does not nullify a 
notice of trial previously given.73 After due no¬ 
tice of the original date of trial, it is the duty of 
defendant’s attorney to exercise diligence to inform 
himself of subsequent continuances of the trial.74 

Pleading. Although there is some authority to 
the contrary,'^® the service or filing of a new, an 
amended, or a supplemental pleading nullifies a prior 
notice of trial'^® and renders a new notice of trial 
necessary'^'^ unless, in the case of an amendment, the 
court, as a condition of permitting it, orders the 
case to retain its place on the calendar'^3 or unless 
the court is satisfied that the amendment is made 
in bad faith.'^® However, it is too late to make ob¬ 
jection for the first time to a want of a new notice 
after an amendment of the pleadings when the case 
appears for the second®® or third®^ time on the 
calendar. 

Disposition of demurrer. A notice of trial given 
only for the purpose of obtaining a trial of an is¬ 
sue of law arising on a demurrer is ineffective for 
any purpose after the demurrer is disposed of®^ and 


ex rel. Woodworth & Cornell v. Su¬ 
perior Court for King County, su¬ 
pra. 

58. Minn.—Olmstead v. Firth, 66 N. 
W. 988, 64 Minn. 243. 

59. Cal'.—Starkweather v. Minarets 
Mining Co., 43 P.2d 321, 6 Cal.App. 
2d 501. 

64 C.J. p 44 note 88. 

Registered mail 

Pa.—^Rynkiewicz v. McGrath, 42 Pa. 
Dist. & Co. 396, 8 Sch.Reg. 212. 

60. Cal.—McMunn v. Lehrke, 155 P. 
473, 29 Cal.App. 298. 

61. Utah.—Campbell v. Union Sav. 
& Inv. Co., 226 P. 190, 63 Utah 366. 

62. Minn.—^Zell v. Friend, Crosby & 
Co., 199 N.W. 928, 160 Minn. 181. 

64 C.J. p 44 note 93. 

63. Cal.—Starkweather v. Minarets 
Mining Co., 43 P.2d 321, 5 Cal.App. 
2d 501—McMunn v. Lehrke, 155 P. 
473, 29 Cal.App. 298. 

Pa.—^Rynkiewicz v. McGrath, 42 Pa. 
Dist. & Co. 396, 8 Sch.Reg. 212. 

64;. N.T.—-Ward v. Smith, 91 N.T.S. 


905, 45 Misc. 169, reversed on other 
grounds 92 N.Y.S. 1107, 103 App. 
Div. 375. 

65. N.T.—Lauferty v. Mutual Re¬ 
serve Fund Life Assoc., 56 N.T.S. 
121, 25 Misc. 624. 

64 C.J. p 44 note 92. 

66. Minn.—Mead v. Billings, 46 N. 
W. 228, 43 Minn. 239. 

64 C.J. p 44 note 96. 

67. Minn.—^Mead v. Billings, supra. 

68. Ill.—Hansen v. Hale, 44 Ill.App. 
474. 

69. N.T.—Culver v. Felt, 27 N.T.Su¬ 
per, 681, 30 How.Pr. 442. 

70. Cal.—In re Dean's Estate, 87 P. 
13, 149 Cal. 487. 

Minn.—Mead v. Billings, 45 N.W. 228, 
43 Minn. 239. 

71. N.T.—Romanoski v. Union R. 
Co., 64 N.Y.S. 1147, 31 Misc. 762. 

72. N.T.—^Woollett v. Seaman’s Sav. 
Bank, 73 N.Y.S. 1005, 36 Misc. 494. 

73. U.S.—King of Spain v. Oliver, 
Pa., 14 F.Cas.No.7,812, 1 PetC.C. 
217. 


74. Cal.—Capital Nat. Bank of Sac¬ 
ramento V. Smith, 144 P.2d 666, 62 
Cal.App.2d 328. 

75. Minn.—Grir&s v. Edelbrock, 61 
N.W. 555, 59 Minn. 485—Stevens v. 
Currey, 10 'Minn. 316. 

76. N.Y.—Color v. Lamb, 46 N.T.S. 
117, 19 App.Div. 236. 

64 C.J. p 45 note 8. 

77. S.D.—J. I. Case Threshing Mach. 
Co. V. Eichinger, 91 N.W. 82, 15 
S.D. 530. 

64 C.J. p 45 note 9. 

78. N.T.—Myers v. Metropolitan El. 
R. Co., 12 N.Y.S. 2, 16 Daly 410, 19 
N.T.Civ.Proc. 448. 

64 C.J. p 45 note 10. 

79. N.T.—Minrath v. Teachers’ 
Land, etc., Co., 21 N.T.S. 204, 66 
Hun 632. 

80. N.T.—Levey v. Tribune Assoc., 
49 N.T.S. 608, 22 Misc. 245. 

81. N.T.—Stanfield v. Stanfield, 47 
N.T.S. 1010, 21 Misc. 409. 

82. N.D.—Oswald v. Moran, 82 N.W. 
741, 9 N.D. 170. 
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a new notice of trial is necessary to obtain a sub¬ 
sequent trial of an issue of fact.^^ 

§ 16. -Waiver 

Notice of trial may be waived. 

Notice of trial may be waived^^ by proceeding to 
trial,procuring a postponement of a trial,^6 or 
consenting to an adjournment.^? Also, irregulari¬ 
ties in a notice of a trial, its sufficiency, or in the 
service thereof, may be waived^S by accepting and 
retaining it^^ without objection^O promptly made.^i 
However, defendant, by serving notice of trial, does 
not waive his right to take advantage of plaintiff's 
failure to serve such notice.^^ 

§ 17(1). Note of Issue 

Statutes and rules of court may provide for the filing 
of a note of issue. 

Statutes or rules of court may require the filing 
of a note of issue for the convenience and informa¬ 
tion of the clerk of court.®3 Such a statute has 
been held to be directory, rather than mandatory, 
and a compliance therewith is in no sense a juris¬ 
dictional prerequisite,^® although it has been held 


TRIAL §§ 15-17(1) 

that the purpose of a note of issue filed for the pur¬ 
pose of obtaining a trial of an issue of law arising 
on a demurrer is accomplished when the demurrer 
is disposed of,and that a new note of issue is 
necessary to obtain a subsequent trial of an issue 
of fact.97 The note of is$ue must be served within 
the time prescribed by rule or statute.®® A new note 
of issue need not be filed where, after the filing of 
one note of issue, a pleading is amended.®® 

In New York, under the rules of civil procedure, 
a note of issue has taken the place of the former 
notice of trial and may be filed by either party.^ 
Where the plaintiff has not been unduly dilatory in 
failing to prosecute his cause, a court is without 
power to order the plaintiff immediately to notice 
the case for trial.2 The note of issue must be served 
the prescribed number of days before the com¬ 
mencement of any term.® There is no longer any 
such practice as the breaking of the issue by reason 
of service of a subsequent pleading after original 
joinder of issue.^ 

Prior to such amendment, however, it was held 
that a notice of trial was rendered ineffectual by a 
failure to file a note of issue for the term for which 


53. N.D.—Oswald v. Moran, supra. 

54. Fla.—^Town of Ooreytown v. 
State ex rel. Ervin, 60 So.2d 482. 

Mo.—^Hartvedt v. Harpst, App., 216 
S,W.2d 639. 

Net>.—^Pierce County v. Goff, 4 N.W. 

2d 222, 141 Neb. 614. 

S.C.—Davidson v. Middleton, 37 S.C, 
L.. 349. 

55. N.M.—^Fair v. Morrow, 52 P.2d 
612, 40 N.M. 11. 

64 C.J. p 45 note 19. 

86 . Cal.-^ity of San Diego v. Wal¬ 
ton, 181 P.2d 424, 80 Cal.App.2d 
206. 

64 C.J. p 45 note 20. 

87. N.Y.—Brady v. Martin, 11 N.T. 
S. 424, 19 N.Y.Civ.Proc. 134. 

88 . Ark.—^Hailey v. Carter, 251 S.W. 
2d 826, 221 Ark. 20. 

64 C.J. p 45 note 22. 

89. N.Y.—Germania L. Ins. Co. v. 
Powell, 61 N.Y.S. 942, 29 Misc. 424. 

64 C.J. p 45 note 23. 

90. Colo.—Cerussite Min. Co. v. An¬ 
derson, 76 P. 168, 19 Colo.App. 307. 

91. Ill.—^Highley v. Metzger, 86 Ill. 
App. 573, affirmed 57 N.E. 811, 186 
Ill. 253, 58 N.E. 407, 187 Ill. 237— 
Treftz V. Stahl, 46 Ill.App. 462, 
18 L.R.A. 600. 

92. N.Y.—^Yates v. McAdam, 42 N.Y. 
S. 109, 18 Misc. 296. 

93. N.D.—^Pathman v. Williams, 157 
N.W. 293. 33 N.D. 366. 


94. N.D.—Pathman v. Williams, su¬ 
pra. 

95. N.D.—^Pathman v. Williams, su¬ 
pra. 

96. N.D.—Oswald v. Moran, 82 N.W. 
741, 9 N.D. 170. 

97. N.D.—Oswald v. Moran, supra. 

98. Idaho.—^Federal Land Bank of 
Spokane v. Hawe, 67 P.2d 283, 67 
Idaho 624. 

99. S.D.—^J. I. Case Threshing Mach. 
Co. V, Eichinger, 91 N.W. 82, 15 S. 

D. 530. 

1. N.Y.—Hilton v. Mack, 15 N.Y.S. 
3d 187, 257 App.Div. 709, appeal 
dismissed Hilton v. Gaston, 24 N. 

E. 2d 606, 281 N.Y, 881. 

New party 

If case was already on calendar at 
time third-party defendant served 
his answer, it was incumbent on the 
third-party plaintiff to comply with 
provisions of Rule of Civil Practice 
by serving such new party with a 
copy of note of issue not only on 
his adversaries but on the third- 
party defendant as well.—^Fortune v. 
Hyle Holding Corp., .69 N.Y.S.2d 877, 
188 Misc. 1011. 

Appeal pending 

The defendants* attorneys could not 
properly notice cause for trial, and 
their note of issue was prematurely 
served and conferred no jurisdic¬ 
tion on special- term to hear and de¬ 
termine the issues in action for ac¬ 
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counting, where appeal from order of 
reference was pending in Appellate 
Division, notwithstanding that pre¬ 
siding justice had stated on argument 
that order of reference would be re¬ 
versed by consent, where terms to 
be incorporated in order of reversal 
had not been determined.—^Hilton v. 
Mack, 16 N.Y.S.2d 187, 257 App.Div. 
709, appeal dismissed Hilton v. Gas¬ 
ton, 24 N.B.2d 506, 281 N.Y. 881. 
Transfer of note of issue 
Plaintiff's motion to transfer to 
Bronx County a note of Issue filed in 
New York County would not be grant¬ 
ed, where the claimed illness confin¬ 
ing plaintiff's attorney to his home 
was not in accord with his reported 
appearances elsewhere, axid note of 
issue was mailed by attorney himself. 
—Shelkowski v. Constable, 65 N.Y.S. 
2d 4, 271 App.Div. 778, appeal denied 
66 N.Y.S.2d 612, 271 App.Div. 822. 

2. N.Y.—^Bruno v. Bruno, 81 N.Y.S. 
2d 810, appeal dismissed 81 N.Y.S. 
2d 148. 

3. N.Y.—^Roman v. Caputo, 104 N.Y. 
S.2d 749, 278 App.Div. 327. 

Notes held surplusage 
N.Y.—Shoff V. Taylor, 295 N.Y.S, 484, 
162 Misc. 681. 

4. N.Y.—Fitzgerald v. Bobrick, 38 N. 
Y.S.2d 603, 179 Misc. 263—Krokow 
V. Bridge Hardware Co., 115 N.Y.S, 
2d 844—Apex Binding Corporation 
V. Good Humor Corporation, 85 N. 
Y.S.2d 647. 
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the cause was noticed for trial.® The note of issue 
had to he filed the number of days prescribed by 
statute before the commencement of the term for 
which the case had been noticed for trial,® and it 
could not be filed before the cause was noticed for 
trial.*^ The note of issue had to show what the 
issue for trial was^ and state the day and term for 
which the notice of trial was given.^ A misnomer 
of the term was unimportant where the term named 
and the one which should have been named were 
held at the same time before the same justice.^® 
The fee required on filing a note of issue would 
not be refunded when the action was discontinued.^^ 
Ordinarily, when a case had been noticed for trial 
and a note of issue had been filed, the case remained 
on the calendar and no further note of issue had to 
be filed.^^ However, a new note of issue had to 
be filed where, after the filing of one note of issue, 
a pleading was amended^^ or an additional party was 
brought in.^4 The court had the power, on allow¬ 
ing an amended pleading to be filed, to permit the 
cause to retain its place on the calendar without 
filing a new note of issue.l® 


§ 17(2). Pretrial Conference and Procedure 

a. In general 

b. Notice or demand to admit facts 
a. In General 

Under some statutes and rules of practice the court 
has power to direct the holding of a pretrial conference 
for the purpose of expediting the trial and facilitating 
the attainment of Justice between the parties. 

Pretrial proceedings have been a juridical de¬ 
velopment of modem times,^® and provision is now 
frequently made by statute and rule of court for the 
court to hold a pretrial conference.^^ xhe pretrial 
court is considered a part of the trial procedure in 
any cause,^® and for the purpose of carrying out 
its aims the judge presiding at the pretrial court 
has all the normal power of a judge and such ad¬ 
ditional power as is conferred on him by the pre¬ 
trial rules.i® As to whether or not a pretrial con¬ 
ference is to be called rests entirely in the discre¬ 
tion of the trial court,®® where neither party moves 
for it;®l but if either party so moves, it is manda¬ 
tory.®® The reasonableness of the time and the 
opportunity allowed a pleader to avail himself of 


5. N.T.—^Lee v. Arnowitz, 271 N.T. 
S. 3. 241 App.Div. 822. 

B4 C.J. p 45 note 30. 

6. N.T,—^Miner v. Galvanotype En¬ 
graving Co., '61 N.T.S. 1102, 30 

Misc. 200. 

64 C.J. p 45 note 31. 

7- !Nr.T. —^Pelzer v. Perry, 196 N.T.S. 

342, 203 App.Div. 58. 

64 C.J. p 46 note 32. 

8 . N.T.—^In re Circuit Calendar Reg¬ 
ulations, 13 How.Pr. 345. 

9. N.T.—Miner v. Galvanotype En¬ 
graving Co., 61 N.T.S. 1102, 30 

Misc. 200. 

10. N.T.—^Metzler v. Fidelity & De¬ 
posit Co. of Maryland, 171 N.T.S. 
77, 183 App.Div. 476. 

11. N.T.—^Kerwin v. Valentine, 13 
N.T.St. 331, 13 N.T.Civ.Proc. 334. 

12. N.T.—Weaver v. Miller, 175 N.T. 
S. 609, 187 App.Div. 827—Hoifman 
V. Crittenden, 248 N.T.S. 373, 139 
(Misc. 325. 

€4 C.J. P 46 note 37. 

13. N.T.—Pelzer v. Perry, 196 N.T. 
S. 342, 203 App.Div. 68. 

64 C.J. p 46 note 38. 

14. N.T.—Stern v. George P. Ide & 
Co., 209 N.T.S. 473, 212 App.Div. 
714. 

15. N.T.—^Peldblum Realty Corpora¬ 
tion V. City of New Tork, 269 N.T. 
S. 793, 150 Misc. 622. 

19. Conn.—Stanley v. City of Hart¬ 
ford, 103 A,2d 147, 140 Conn. 643. 


17. Ariz.—Collins v. Wayland, 127 
P.2d 716, 59 Ariz. 340, certiorari 
denied 63 S.Ct. 760, 318 TJ.S. 767, 
87 L.Ed. 1138. 

Ark.—^Paires v. Dupree, 197 S.W.2d 
735, 210 Ark. 797. 

Colo.—^Duffy V. Gross, 214 P.2d 498, 
121 Colo. 198. 

Fla.—^Beasley v, Girten, 61 So. 2d 
179. 

Ill.—Wiggins V. Heim, 76 N.E.2d 381, 
332 Ill.App. 403. 

Ind.—Johnson v. Glassley, 83 N.E.2d 
488, 118 Ind.App. 704. 

Iowa.—Grahy v. Danner, 18 N.W.2d 
695, 236 Iowa 700. 

Kan.—^Harding v. Sinclair Oil & Gas 
Co., 243 P.2d 199, 172 Kan. 724. 

Mass.—^Fanciullo v. B. G. & S. Thea¬ 
tre Corp., 8 N.B.2d 174, 297 Mass. 
44. 

Mich.—Simonelli v. Cassidy, 69 N.W. 
2d 28, 336 Mich. 635. 

Mo.—^Langenberg v. City of St. Lou¬ 
is, 197 S.W.2d 621, 355 Mo. 634. 

N.H.—M. J. Murphy & Sons v. Pe¬ 
ters, 62 A.2d 718, 95 N.H. 276. 

N.J.—^Ajamian v. Schlanger, 103 A. 2d 
9, 14 N.J. 483—^Armstead v. Schlet- 
ter Full Fashion Silk Hosiery, 76 
A.2d 28, 9 N.J.Super. 270. 

Ohio.—Szabo v. Warady, App., 44 
N.E.2d 270. 

Pa.—^Abernathy v. Pittsburg Press 
Co., Com.PL, 47 Pa.Dist. & Co. 676, 
91 Pittsb.Leg.J. 187. 

Tex.—^Provident Life & Acc. Ins. Co. 
v. Hazlitt, 216 S.W.2d 805, 147 Tex. 
426. 

Utah.—Upton v. Heiselt, 223 P.2d 
428. 

A/I 


Wis.—^Klitzke v. Herm, 8 N.W. 2d 
400, 242 Wis. 466. 

Rffeot of statute 

(1) The effect of the pretrial prac¬ 
tice act is not such as to deprive a 
litigant, in a case involving Questions 
of fact, of the right to have contro¬ 
verted fact Questions disposed of 
by a Jury as prescribed by the con¬ 
stitution.—State ex rel. Carlin v. Dis¬ 
trict Court of Fifth Judicial Dlst. in 
and for Jefferson County, 164 P.2d 
155, 118 Mont. 127. 

(2) The statute authorizing pre¬ 
trial conferences does not deprive 
trial court of exercise of Judicial dis¬ 
cretion in permitting amendments or 
corrections of mistakes in pleadings 
under general statutory provisions. 
—‘La Plante v. Implement Dealers 
Mut. Fire Ins. Co., 12 N.W.2d ^30, 73 
N.D. 159. 

18. Pa.—^Abernathy v. Pittsburgh 
Press Co., 47 Pa.Dist. & Co. 675, 91 
Pittsb.Leg.J. 187. 

19. Pa—^Abernathy ▼, Pittsburgh 
Press Co., supra. 

20. Ariz.—Collins v. Wayland, 127 
P.2d 716, 69 Ariz. 340, certiorari 
denied 63 S.Ct. 760, 318 U.S. 767, 
87 L.Ed. 1138. 

Colo.—^Duffy V. Gross, 214 P.2d 498, 
121 Colo. 198. 

Mo.—^Langenberg v. City of St. Louis, 
197 S.W.2d 621, 856 Mo. 634. 

21. Fla.—^Beasley v. Girten, 61 So. 
2d 179. 

22. Fla—'Beasley v. Girten, supra 
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a pretrial conference is also within the discretion of 
the trial court.23 If the pretrial conference pro¬ 
gresses to the point of eliminating all questions of 
fact, the court may give judgment according to the 
law on the facts before him.^^ 

Pretrial practice was devised largely as a frontal 
assault on a docket which, in recent years, has 
become more and more overloaded with untried 
cases.25 The purposes of pretrial conferences are 
to expedite trials or shorten the actual period of 
trial,26 to narrow or simplify the issues,to elim¬ 
inate the doing of useless things,2S and to facilitate 
the attainment of justice between the parties.29 Pre¬ 
trial conferences are designed to prevent surprise 
and eliminate maneuvering ;30 to encourage the 
settlement of cases in advance of the formal trial 
to limit the issues for trial to those not disposed of 
by admissions or agreements of counsel ;32 to avoid 
unnecessary proof of facts at the trial to avoid 
the evil of submitting a complicated case to the 
jury in such a manner as to be incomprehensible to 
the jury;24 to compel the factual truth in the con¬ 
troversy short of invading the private, separate 
counsels of the parties ;25 to amend the pleadings 
where necessary2 6 or to dispose of possible amend¬ 


ments of the pleadings to obtain agreements con¬ 
cerning material evidence ;22 to procure the presen¬ 
tation and identification of papers, documents, and 
exhibits of various kinds in advance of the formal 
trial ;2^ to determine the number of expert wit¬ 
nesses ;40 and, in general, to do whatever may be 
reasonably necessary to facilitate and shorten the 
formal trial 4i On the other hand, pretrial con¬ 
ferences are not especially for the purpose of dis¬ 
closure or discovery42 and are not intended to dis¬ 
place the bill of discovery.42 Their purpose is not 
to introduce evidence concerning which there is a 
dispute,44 or to obtain evidence or information 
necessary to prepare a case for trial.45 A pretrial 
conference should not be used to establish a case of 
liability where no liability initially appears under the 
terms of the contract in issue.42 

Under particular statutes or rules the judge in 
charge of the jury list may promulgate the order 
providing for a pretrial call;47 a party is not en¬ 
titled to a pretrial conference on a stricken de¬ 
fense ;48 the court may quash a fatally defective 
writ;42 the court has no authority to compel the 
production of any documents^o or force the making 
of any admissions;®^ a party is not compelled to 


23. Mo.—^Langenberg v. City of St. 
Louis, 197 S.W.2d 621, 355 Mo. 634. 

Judgment made final 
Mo.—^Langenberg v. City of St. Louis, 
supra. 

24. Fla.—^Hillsborough County v. 
Sutton, 8 So.2d 401, 150 Fla. 601. 

25. Conn.—Stanley v. City of Hart¬ 
ford, 103 A.2d 147, 140 Conn. 643. 

26. Colo.—Duf£y v. Gross, 214 P.2d 
498, 121 Colo. 198, 

Mich.—Simonelli v. Cassidy, 59 N.W. 

2d 28, 336 Mich. .635. 

N.D.—^La Plante v. Implement Deal¬ 
ers Mut. Fire Ins. Co., 12 N.W.2d 
630, 73 N.D. 159. 

Tex.—Provident Life & Acc. Ins. Co. 
v. Hazlitt, 216 S.W.2d 805, 147 Tex. 
426. 

27. Fla.—^Hillsborough County v. 
Sutton, 8 So.2d 401, 160 Fla. 601. 

Mass.—^Mitchell v, Walton Lunch Co., 
25 N.E.2d 151, 305 Mass. 76. 

K.J.—Schanerman v. Everett & Car- 
bin, Inc., 89 A.2d 689, 10 N.J. 216 
—Sheild V. Welch, 73 A.2d 636, 4 
N.J. 663—Jenkins v. Devine Foods, 
70 A.2d 736, 3 N.J. 460, 22 A.L.R. 
2d 593. 

Pa.—Abernathy v. Pittsburgh Press 
Co., Com.Pl., 47 Pa.Dist. & Co. 676, 
91 Pittsb.Leg.J. 187. 

Tex.—^Provident Life & Accident Ins. 
Co. V. Hazlitt, 216 S.W.2d 805, 147 
Tex. 426. 

Questions of law 

Inherent in such process is the 
right of a court to dispose of Ques¬ 


tions of law.—Sheild v. Welch, 73 A. 

2d 536, 4 N.J. 563. 

28. Mo.—Wagner v. (Mederacke, 192 
S.W.2d 865, 354 Mo. 977, appeal 
transferred, see, App., 195 S.W.2d 
108. 

29. N.J.—^Armstead v. Schletter Pull 
Fashion Silk Hosiery, 76 A. 2d 28, 9 
N.J.Super. 270. 

30. N.J.—Schanerman v. Everett & 
Carbin, Inc,, 89 A.2d 689, 10 N.J. 
215—Garfield Trust Co. v. Teich- 
mann, 95 A.2d 18, 24 N.J.Super. 
619. 

31. Pa.—^Abernathy v. Pittsburgh 
Press Co., Com.Pl., 47 Pa.Dist. & 
Co. 575, 91 Pittsb.Leg.J. 187. 

32. Tex.—^Provident Life & Accident 
Ins. Co. V. Hazlitt, 216 S.W.2d 805, 
147 Tex. 426. 

33. N.J.—Jenkins v. Devine Poods, 
70 A.2d 736, 3 N.J. 450, 22 A.L.R.2d 
593. 

34. N.H.—^M. J. Murphy & Sons v. 
Peters, 62 A.2d 718, 95 N.H. 276. 

35. N.J.—Giacumbo v. Public Serv¬ 
ice Coordinated Transport, 68 A. 
2d 287, 26 N.J.Misc. 166. 

36. N.J.—Jenkins v. Devine Foods, 
70 A.2d 736, 3 N.J. 460, 22 A.L.R. 
2d 593. 

37. Pa»—^Abernathy v. Pittsburgh 
Press Co., 47 Pa.Dist. & Co. 676, 91 
Pittsb.Leg.J. 187. 

38. Kan.—^Harding v. Sinclair Oil & 
Gas Co, 243 P.2d 199, 172 Kan. 
724. 


39. Pa.—^Abernathy v. Pittsburgh 
Press Co., 47 Pa.Dist. & Co. 576, 
91 Pittsb.Leg.J. 187. 

40. Pa.—^Abernathy v. Pittsburgh 
Press Co., supra. 

41. Pa.—^Abernathy v, Pittsburgh 
Press Co., supra. 

42. Mont.—State ex rel. Kennedy v. 
District Court of Fifth Judicial 
Dist. in and for Beaverhead Coun¬ 
ty, 194 P.2d 256, 121 Mont. 320, 
2 A.L.R.2d 1050. 

43. Pa.—^Peoples City Bank v. John 
Hancock Mut. Life Ins. Co., 44 

2d 614, 353 Pa. 123, 161 A.L.R. 1143. 

44. Kan.—^Harding v. Sinclair Oil & 
Gas Co., 243 P.2d 199, 172 Kan. 
724. 

45. Pa.—^Markle v. Sordoni, 64 Pa. 
Dist. & Co. 424, 40 Luz.Leg.Reg. 
307. 

46. N.J.—Garfield Trust Co. v. 

Teichmann, 96 A.2d 18, 24 N.J.Su¬ 
per. 519. 

47. Mass.—Fanciullo v. B. G. & S. 
Theatre Corp., 8 N.E.2d 174, ,297 
Mass. 44. 

48. Iowa.—Graby v. Danner, 18 N. 
W.2d 695, 236 Iowa 700. 

49. Pa.—^Rau V. Manko, 39 Pa.Dist. 
& Co. 84, reversed on other grounds 
17 A.2d 422, 341 Pa. 17. 

50. Colo.—^McCoy v. District Court 
of Larimer County, 246 P.2d 619, 
126 Colo. 3^ 

51. Colo,—^Marsh v. Warren, 248 P, 
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disclose the details of issues to be made by the 
pleadings ;52 and the mere fact that plaintiff fur¬ 
nishes defendant with a bill of particulars is no 
reason for dispensing with a conference.^^ 

The procedure at pretrial conferences depends on 
the terms of the governing statutes and rules.^^ 
The participants in a pretrial conference should ad¬ 
here to the spirit of that procedure, and have been 
held to waive questions not there presented.In 
order to accomplish the purpose of pretrial pro¬ 
cedure and make it serve a useful purpose in the 
process of adjudication, there must be a spirit of 
cooperation between the court and the counsel 
representing litigants there must be a mutual 
understanding of what may properly be accom¬ 
plished by a pretrial conference.^® The court and 
attorneys should approach the pretrial procedure 
with a cordial and cooperative attitude the court 
should not lose patience or permit the attorneys to 
engage in heated arguments.It is the duty of 
counsel to attend or to seek a continuance for 
cause the court has power to discipline counsel 
for a refusal or failure to attend a pretrial con¬ 
ference, and such refusal may warrant a citation 
for contempt or a lesser degree of punishment.®® 
On the failure of counsel for a party to appear, 
the pretrial judge may have authority to proceed 


with the case, allow amendments, fix the number of 
witnesses, decide all other preliminary matters, and 
make such findings as are proper.®^ Athough it 
has been held that an action will not be dismissed 
with prejudice on the failure of counsel to attend a 
pretrial conference, where such dismissal punishes 
the litigant instead of counsel,®® it has also been 
held proper to adopt a court rule that failure of a 
party to comply with an order to appear at a pre¬ 
trial hearing prepared to accomplish the purposes 
of the hearing shall constitute ground for non¬ 
suit.®® 

The subsequent course of an action is controlled 
by agreements or admissions made at the pretrial 
conference;®'^ an admission in a pretrial hearing 
is in substitution for proof®® and may be in sub¬ 
stitution of a jurisdictional fact alleged in the peti¬ 
tion.®® If an attorney makes some stipulation or 
admission as to existence or nonexistence of facts 
or as to issues involved or not involved in the case, 
the client should be bound by these stipulations or 
admissions made on his behalf or against his inter¬ 
est, unless some reason is disclosed why he should 
not.*^® When the specific acts on which plaintiff 
relies are declared by him at a pretrial conference 
he is restricted thereby.In a pretrial inquest one 
may exact disclosure of what is needful for the 


2d 825, 126 Colo. 298—Mc<3oy v. 
District Court of Larimer County, 
246 P.2d 619, 126 Colo. 32. 

52. Colo.—^Duify v. Gross, 214 P.2d 
498, 121 Colo. 198. 

53. Mont.—State ex rel. Kennedy v. 
District Court of Fifth Judicial 
Dlst. in and for Beaverhead Coun¬ 
ty, 194 P.2d 256, 121 Mont. 320, 2 
A.L.R.2d 1050. 

54. Fla.—Town of Corey town v. 
State ex rel. Ervin, 60 So.2d 482. 

Pa.—Tar nail v. Railway Express 
Agency, Com.Pl., 32 Del.Co. 635— 
Ankrom v. Kidd, Com.Pl., 30 Wash. 
Co. 1. 

Pretrial calendar or list 

(1) The district court rule that no 
civil action shall be set for trial by 
jury until a pretrial conference is 
had sufficiently established a pretrial 
calendar since the use of the word 
“calendar,*' which merely means a 
case, is to be tried, was unnecessary. 
—Stale ex rel. Kennedy v. District 
Court of Fifth Judicial Dist. in and 
for Beaverhead County, 194 P.2d 256, 
121 Mont. 320, 2 A.L.R.2d 1050. 

(2) Where district court determin¬ 
ed by court rule that all actions must 
be subjected to pretrial conference 
before being set for trial, either by 
the court alone or before a jury, the 
court should, as a matter of routine, 
call such pretrial calendars as cases 


become at issue in order to accom¬ 
plish their speedy disposition.—State 
ex rel. Carlin v. District Court of 
Fifth Judicial Dist. in and for Jef¬ 
ferson County, 164 P.2d 155, 118 
Mont, 127. 

BefusiiLg' to reg,uire statements held 
not error 

Colo,—^American Nat. Ins. Co. v. 

Gregg, 231 P.2d 467, 123 Colo. 476. 
Direction held not error 
Ark.—^Faires v. Dupree, 197 S.W.2d 
735, 210 Ark. 797. 

55. N.J.—^Jenkins v. Devine Foods, 
70 A.2d 736, 3 N.J. 450, 22 A.L.R. 
2d 593—^Hensgen Bros. v. Grip, 80 
A.2d 207, 13 N.J.Super. 106. 

56. N.J.—Jenkins v. Devine Foods, 
70 A.2d 736, 3 N.J. 450, 22 A.L.R. 
2d 593—In re Evening Journal 
Ass’n, 83 A.2d 38, 15 N.J.Super. 68 
—^Hensgen Bros. v. Grip, 80 A. 2d 
207, 13 N.J.Super. 106. 

57. Wis.—^Klitzke v. Herm, 8 N.W. 
2d 400, 242 Wis. 456. 

58. Wis.—^Klitzke v. Herm, supra. 

59. Fla,—Town of Coreytown v. 
State ex rel. Ervin, 60 So.2d 482. 

60. Fla.—Town of Coreytown v. 
State ex rel. Ervin, supra. 

61. Fla.—Beasley v. Glrten, 61 So. 
2d 179, 

Motion to continue for cause should 
have the same consideration as any 
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other motion.—Beasley v. Girten, su¬ 
pra. 

62. Fla.—Beasley v. Girten, supra. 

63. Fla.—^Beasley v. Girten, supra. 

64. Ohio.—Szabo v. Warady, App., 
44 N.E.2d 270. 

65. Fla.—Beasley v. Girten, 61 So.2d 
179. 

66. Conn.—Stanley v. City of Hart¬ 
ford, 103 A.2d 147, 140 Conn. 643. 

67. Ind.—Johnson v. Glassky, 83 N. 
E.2d 488, 118 Ind.App. 704. 

Mass.—Donnelly v. Larkin, 98 N.E. 
2d 280, 327 Mass. 287, 25 A.L.R.2d 
487. 

N.J.—Massari v. Accurate Bushing 
Co., 85 A.2d 260, 8 N.J. 299. 

Tex.—Provident Life & Accident Ins. 
Co. V. Hazlitt, 216 S.W.2d 805, 147 
Tex. 426. 

68. Mo.—^Wagner v. Mederacke, 192 
S.W.2d 865, 354 Mo. 977, appeal 
transferred, see, App., 196 S.\V.2d 
108. 

69. Mo.—Wagner v. Mederacke, su¬ 
pra. 

70. Mass.—Mitchell v. Walton 

Lunch Co., 25 N.E.2d 151, 305 Mass. 
76—Gurman v. Stowe-Wood ward, 
19 N.E.2d 717, 302 Mass. 442. 

71. Colo.—McKinley v. Denver Sa R. 
G. W. H. Co., 201 r,2d 905, 119 
Colo. 203. 
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proof of his own case, *^2 j^ay not pry into that 

of his adversary.'^ 2 Controverted issues of fact can¬ 
not be adjudicated at a pretrial conference,and 
an attorney cannot be required to surrender any 
substantive rights of his client.'^S Because it puts 
everyone under pressure, a pretrial should not be 
attempted while a jury is waiting to try the caseJ® 

Where a pretrial order is not modified before or 
during the trial, the pretrial order controls the 
course of the trial or trial process,*^7 such as the 
evidence'^S and issues,'^^ and, where a particular is¬ 
sue is not included in the pretrial order, it is not 
properly before the court.^O A pretrial order should 
be given binding effect a case cannot be sent to 
the jury in complete disregard of the trial court’s 
order,S2 and a court should give no instruction to 
the jury which would nullify the effect of a pretrial 
order or be inconsistent with the issues as framed 


TRIAL § 17(2) 

in such order.23 The order should properly recite 
the action taken at the conference touching the sub¬ 
jects mentioned in the statute.^^ Orders may be 
entered disposing of issues which are founded on 
admitted or undisputed facts,and the parties are 
bound by an agreement or admission in the pretrial 
order.8® A pretrial order supersedes the pleadings 
where inconsistent therewith.^? An order may grant 
a party leave to amend a pleading.^^ Court rules 
may require the court to make an order reciting the 
agreements made by the parties on a pretrial con- 
ference,^^ and such order must be entered before 
the trial of the case,®® and, on a failure to do so, 
a recital in a decree as to an agreement reached 
at the pretrial conference is without effect.®^ 

Amendment or modification of order. Under ap¬ 
propriate circumstances, the trial court may permit 
the amendment or modification of a pretrial order,®2 


72. N.J.—Giacumbo v. Public Serv¬ 
ice Coordinated Transport, 58 A.2d 
287, 26 N.J.MiPc. 166. 

73. Isr.J. —Giacumbo v. Public Serv¬ 
ice Coordinated Transport, supra. 

74. Tex.—Provident Life & Aoc’dent 
Ins. Co. V. Hazlitt, 216 S.W.2d 805, 
147 Tex. 426. 

75. Mass.—Gurman v. Stowe-Wood- 
ward, 19 N.B.2d 717, 302 Mass. 442. 

76. Fla.—Town of Coreytown v. 
State ex rel. Ervin, 60 So.2d 482. 

77. N.J.—^Fantl v. City of Newark, 
94 A.2d 831. 11 N.J. 429—Schaner- 
man v. Everett & Carbin, Inc., 89 
A.2d 689, 10 N.J. 215—^Anderson 
V. Modica. 73 A.2d 49, 4 N.J. 383— 
Syle V. Freodiey. 99 A.2d 541, 27 
N.J.Super. 461—Szczytko v. Public 
Service Coordinated Transport, 91 
A.2d 116, 21 N.J.Super. 258. 

Conducting' trial in conformity witli 
role in effect 

Where trial was had prior to chang¬ 
es in rule relating to pretrial con¬ 
ference accomplished by amendment, 
the trial court in order to be fair 
to both sides should have conducted 
the trial in conformity with the rule 
currently in effect at the time of the 
trial.—Jenkins v. Devine Poods, 70 
A.2d 736, 3 N.J. 450, 22 A.L.R.2d 593. 
Particnlar pretrial orders construed 
N.J.—Beyer v. White, 91 A.2d 606, 22 
N.J.Super. 137—^Hensgen Bros. v. 
Grip, 80 A.2d 207, 13 N.J.Super. 
105. 

78. Fla.—^Davidow v. Seyfarth, 58 
So.2d 865. 

N.J.—Syle V. Freedley, 99 A.2d 541, 
27 N.J.Super. 461—^Hensgen Bros. 
V. Grip, 80 A.2d 207, 13 N.J.Super, 
105. 

79. Fla.—^Fuller v. Tod, 63 So. 2d 316 
—Davidow v. Seyfarth, 58 So.2d 
865. 

N.J.—Schanerman v. Everett &, Car- 


bin, Inc., 89 A.2d 689, 10 N.J. 215 
—^Anderson v. Modica, 73 A.2d 49, 
4 N.J. 383—Woodhouse v. Wood- 
house, 89 A.2d 707, 20 N.J.Super 
229, affirmed 94 A.2d 301, 11 N J 
225—Mazzi v. Stein, 77 A.2d 287, 
10 N.J.Super. 446—^Binder v. Green, 
73 A.2d 357, 8 N.J.Super. 88—Jen¬ 
sen V. Slovenz, 69 A.2d 595, 5 N.J. 
Super. 447—Littlefield v. Kearns 
68 A.2d 419, 5 N.J.Super. 68. 

Utah.—Upton v. Heiselt, 223 P.2d 
428. 

SO. N.J.—Johnson v. Hoffman, 80 A. 
2d 624, 7 N.J. 123, 26 A.L.R.2d 1001 
—Walsh V. City of Asbury Park, 98 
A.2d 113, 26 N.J.Super. 435—Colo¬ 
nial Life Ins. Co. of America v. 
Mazur, 96 A.2d 95, 25 N.J.Super. 
254—S. G. Young, Inc. v. B. & C. 
Distributors Co., 92 A. 2d 519, 23 
N.J.Super. 15—Hollister v. Fiedler, 
92 A.2d 52, 22 N.J.Super. 439— 
Binder v. Green, 73 A.2d 357, 8 
N.J.Super. 88. 

81. N.J.—^Binder v. Green, supra. 

32. N.J.—^Jenkins v. Devine Foods, 
70 A.2d 736, 3 N.J. 450, 22 A.L.R. 
2d 593. 

83. N.J.—Jenkins v. Devine Poods, 
supra. 

84. .Kan.—^Harding v. Sinclair Oil & 
Gas Co., 243 P.2d 199, 172 Kan. 
724. 

85. Tex.—^Provident Life & Accident 
Ins. Co. V. Hazlitt, 216 S.W.2d 805, 
147 Tex. 426. 

86. Mass.—^Donnelly v. Larkin, 98 
N.E.2d 280, 327 Mass. 287, 25 A.L. 
R,2d 487. 

Mo.—Wagner v. Mederacke, 192 S.W. 
2d 865, 345 Mo. 977, appeal trans¬ 
ferred, see. App., 195 S.W.2d 108. 

N.J.—Schanerman v. Everett & Car- 
bin, Inc., 87 A.2d 28, 18 N.J.Super. 
248, reversed on other grounds 89 
A.2d 689, 10 N.J. 215. 
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27. N.J.—Syle v. Freedley, 99 A.2d 

541, 27 N.J.Super. 461. 

88. N.J.—^Art Wire & Stamping Co. 
V. Johnson. 72 A.2d 523. 7 N.J.Su¬ 
per. 173. 

89. Ill.—Wiggins v. Heim, 75 N.B.2d 
381, 332 IlLApp. 403. 

SO. Ill.—^Wiggins V. Heim, supra. 
01, Ill.—^W’^iggins V. Heim, supra. 
Decree reversed 

Where no order reciting agreement 
reached on pretrial conference was 
entered, and decree directed defend¬ 
ant to account without proof of per¬ 
formance by plaintiff, on basis of 
recollection as to what had occurred 
at pretrial conference, decree would 
be reversed and cause remanded for 
full hearing on primary question of 
plaintiff’s right to an accounting.— 
Wiggins V. Heim, supra. 

92. N.J.—^De Caro v. De Caro, 97 A. 
2d 658, 13 N.J. 36—^Hensgen Bros. 
V. Grip, 80 A.2d 207, 13 N.J.Super. 
105. 

N.D.—La Plante v. Implement Deal¬ 
ers Mut. Fire Ins. Co., 12 N.W.2d 
630, 73 N.D. 159. 

Course not in conformity with order 

The fact that plaintiff was permit¬ 
ted contrary to repeated objections by 
defendant to pursue a course at the 
trial which did not conform to pre¬ 
trial order defining the issues could 
not be taken as a modification of 
such order.—^Jenkins v. Devine Foods, 
70 A.2d 736, 3 N.J. 450, 22 A.L.R.2d 
593. 

Power of coxirt 

A pretrial order does not destroy 
power of trial judge to control trial 
in interests of justice, and when such 
interests require it, he may define 
issues and discharge or modify stipu¬ 
lations. 

Mass.—Mitchell v. Walton Lunch Co., 
25 N.E.2d 151, 305 Mass. 76—Gur- 
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but the modification should be by direction and 
not by indirection.93 The modification of a pretrial 
order defining the issues must be attended by a 
degree of directness and formality appropriate to 
a court order of such magnitude that from the time 
of its entry it controls the subsequent course of 
action.94 Where an amended pretrial order is 
signed by counsel for both parties, a party is con¬ 
fined to the issues contained in the order unless 
modified at trial to prevent manifest injustice.^5 

Reports or calls. The making of a pretrial report 
is an appropriate function of the presiding judge,^® 
and the parties are bound by the issues established 
by the report.^*^ The report is entitled to considera¬ 
tion by the jury where no objection is made and no 
exception is saved concerning it.^^ The absence 
of the signature of the presiding judge does not in¬ 
validate the pretrial report.^® Generally, parties 
are bound by stipulations and admissions appearing 
in a pretrial report,^ but such agreements may be 
modified or abrogated to prevent manifest injus- 
tice.2 The force and effect to be given a pretrial 
call or report under a promulgated order must be 
determined according to general rules of procedure, 
where the order contains no statement as to those 
matters.^ 


b. Notice or Demand to Admit Facts 

Under statutes so providing one party may serve on 
the other party a written demand to admit material 
facts or the execution of any material paper or docu¬ 
ment which he intends to use at the trial. 

Under some statutes a party by written demand 
filed in the clerk’s office and notice given by copy 
thereof to the other party or his attorney may call 
on the other party to admit, for the purposes of the 
case, any material fact or facts or the execution of 
any material paper or document which he intends 
to use at the trial. If no answer is filed in the 
clerk’s office within a designated number of days 
after the filing therein of the demand or within such 
further time as the court may on motion allow,^ the 
truth of the fact or facts or the execution of the 
paper or document is, for the purposes of the case, 
deemed to be admitted.^ Where the method of 
delivering copy of the notice is described in the 
statute only by the words that it must be “served 
by copy,” the service must be by an officer au¬ 
thorized to make service of civil process.® It is 
proper to serve a notice to admit the execution of a 
material document even though the other party 
has filed a pleading denying the genuineness of his 
signature to the document.'^ Where, under the stat- 


man v. Stowe-Woodward, 19 N.B.2d 
717, 302 Mass. 442. 

N.D.—^Lra Plante v. Implement Deal¬ 
ers Mut. Fire Ins. Co., 12 N.W.2d 
630, 73 N.D. 159. 

To conform to evidence 

Where plaintiffs* amendment to 
pretrial order was made to conform 
to evidence, and new issue Introduced 
thereby was such as could be con¬ 
veniently and effectively handled in 
trial without injury to substantive 
rights, and defendants did not claim 
that they had been surprised by the 
evidence or had not been given an op¬ 
portunity to meet it, amendment of 
pretrial order was clearly in further¬ 
ance of justice.—Jackson v. Cope, 266 
P.2d 600, 1 Utah 2d 330. 

Amendment held not error 
N*.J.—^Roberts Elec., Inc., v. Founda¬ 
tions & Excavations, 73 A. 2d 744, 
8 N.J. Super. 168, appeal dismissed 
76 A.2d 868, 6 N.J. 426. 

Utah.—Reich v. Christopulos, 266 P. 
2d 238. 

Failure to amend held not prejudicial 
N.J.—^Hodge V. Travelers Fire Ins. 

Co., 84 AL.2d 552, 16 N.J.Super. 268. 
Amendment held prejudicial 
N.J.—^Binder v. Green, 73 A.2d 357, 
8 DSr.J. Super. 88. 

93. N.J.—^Jenkins v. Devine Poods, 
70 A.2d 736, 3 N.J. 450, 22 A.L.R. 
2d 693—^Hensgen Bros. v. Grip, 80 
A.2d 207, 13 N.J.Super. 105. 


70 A.2d 736, 3 N.J. 450, 22 A.L.R.2d 
593. 

95. N.J.—Cauco V. Galante, 84 A.2d 
712, 8 N.J. 233. 

96. Mass.—Fanciullo v. B. G. & S. 
Theatre Corp., 8 N.E.2d 174, 297 
Mass. 44. 

97. Mass.—Mitchell v. Walton 

Lunch Co., 26 N.B.2d 161, 305 Mass. 
76—R. Dunkel*, Inc., v. V. Barletta 
Co., 18 N.E.2d 377, 302 Mass. 7— 
Fanciullo v. B. G. & S. Theatre 
Corp., 8 N.B.2d 174, 297 Mass. 44. 

98. Mass.—^Fanciullo v. B. G. & S. 
Theatre Corp., supra. 

Bald exception to reading* of pre¬ 
trial report was untenable, where de¬ 
fendant’s counsel did not specify 
what changes in report he desired to 
have made to make it conform to 
what he contended occurred at pre¬ 
trial hearing-, and he did not point 
out what admissions he conceded 
were made or offer any explanation 
that would indicate that a mistake 
was made, and record did not disclose 
that he offered to introduce any evi¬ 
dence to support his contention.— 
Mitchell V. Walton Lunch Co., 25 N. 
E.2d 161, 306 Mass. 76. 

99. Mass.—^Fanciullo v. B. G. & S. 
Theatre Corp., 8 N.B.2d 174, 297 
Mass. 44. 

1, Mass.—^Doherty v. Shea, 68 N.B. 
2d 707, 320 Mass. 173—Gurman v. 
Stowe-Woodward, 19 N.B.2d 717, 
302 Mass. 442. 


Safeguarding* issues 
An issue for trial may properly be 
safeguarded by stipulation under 
heading, "Remarks: memorandum," 
in pretrial report.—Sluckus v. Frakt- 
man, 77 N.B.2d 393, 322 Mass. 379. 

2. Mass.—Sluckus v. Fraktman, su¬ 
pra. 

3. Mass.—^Fanciullo v. B. G. & S. 
Theatre Corp., 8 N.B.2d 174, 297 
Mass. 44. 

4. Mass.—^Boston Morris Flan Co. v. 
Barrett, 172 N.B. 603. 272 Mass. 
487. 

5. Mass.—Cohen v. James Millar 
Co., 164 N.E. 820, 266 Mass. 65. 

Purpose of statute 

"The statute was designed to en¬ 
able the parties to reduce the case be¬ 
fore trial to the matters really in con¬ 
troversy between them and thus to 
save expense to themselves and to 
the public by shortening the time 
reauired for hearing and to avoid 
confusion arising from the multiplici¬ 
ty of issues.*’—Gordon v. American 
Tankers Corporation, 191 N.E, 61, 63, 
286 Mass. 349. 

6. Service by mall was Insufficient. 
—^La France Industries v. City of 
Boston, 176 N.E. 665, 276 Mass. 60 
—^Boston Morris Plan Co. v. Barrett, 
172 N.E. 603. 272 Mass. 487. 

7. Mass.—^Boston Morris Flan Co. 
V. Barrett, supra. 


94. N.J.—Jenkins v. Devine Poods, 
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ute, the demand and answers are simply to be '^ad- 
mitted in evidence/’ and where the statute makes 
no declaration as to their quality as evidence, the 
trial judge, in a case tried without a jury, is not 
bound to accept the answers as true.^ 

II. DOCKETS, LISTS, 


§18. In General 

A court, in the exercise of sound discretion, has an 
Inherent power to control the disposition of causes on 
its dockets with economy of time and effort for all con¬ 
cerned. 

The court has some discretion in the control and 
regulation of its calendar or docket,^ and, in the 
exercise of sound discretion, has an inherent power 
to control the disposition of causes on its dockets 
with economy of time and effort for all con- 
cerned.^0 An order of the court setting a cause for 
trial on a day certain is improper where the cause 
is not on the calendar.ii 

Court rules which provide directions for the 
disposition of causes on the calendar have the force 
of law .^2 The phrase “setting of cause,” as used 
in court rules, means the fixing of a definite date 
for trial by the presiding judge.^^ Where court 
rules fix certain days on which causes shall be called 
for setting, causes pending may properly be set up 
on such days and parties must, at their peril, be 
present if they desire to demand a jury or to be 
heard as to when the case is to be tried on the 
merits.^^ 


TRIAL §§ 17(2)-19 

The imposition of the cost of proving the fact 
mentioned in the demand on a party unreasonably 
neglecting or refusing to admit it is discussed in 
Costs § 76 b. 

AISTD CALENDARS 

Trial docket is the name of the book containing 
cases liable to be tried at a specified term of the 
court.^5 Printed copies of a docket or calendar for 
the use of the court and bar are not official 
records.^® In the absence of a showing to the 
contrary, it will be presumed that the clerk of 
court performed his statutory duty with respect to 
making a copy of the trial docket and causing it to 
be printed for the use of the bar.^^ 

§ 19. Entry of Causes on Docket or Calendar 
in General 

A cause may not be docketed unless the provisions 
of the statutes have been complied with; causes shouid 
be placed on the trial docket when issue has been Joined 
and In the order in which the issues have been made up. 

A cause may not be docketed unless there has 
been a compliance with the statutory provisions 
there for,^s when once placed on the docket, a 

cause will be presumed to be there in pursuance 
of law in the absence of any showing to the con- 
trary.^9 Causes should be entered on the trial 
docket when issue has been joined,and where an 


8. Mass.—Grordon v. American Tank- I 

ers Coriwration, 191 N.E. 61, 286 
Mass. 349. | 

9. Ark.—Thacker v. Hicks, 224 S.W. 
2d 1, 215 Ark. 898. 

Oal.—Corpus Juris cited in In re 
Lyle's Guardianship, 174 P.2d 906, 
908, 77 Cal.App.2d 153. 

N.Y.—Stores v. McLaughlin, 92 N.Y. 
S.2d 66, 275 App.Div, 612—Siegler 
V. Massachusetts Accident Co., 8 
]Sr.Y.S.2d 751, 255 App.Div. 1031. 
Ohio.—State ex rel. Buck v. McCabe, 
46 N'.E.2d 763, 140 Ohio St. 535. 

64 C.J. p 46 note 44. 

Xnterfereuce by action or Inaction of 
attorneys 

(1) Attorneys have neither power 
nor control over the calendars, wheth¬ 
er for economic or other reasons, and 
therefore cannot alter by stipulation 
the handling of a cause on the calen¬ 
dar.—^Leonard v. Paber, 62 N.Y.S. 
772, 31 App.Div. 137. 

<2) The calendar is in the control 
of the court at all times and the 
court’s efforts to keep the trial parts 
activated may not be nullified or 
hampered by the silence of an attor¬ 
ney who should speak as where an 

88 C.J.S,—4 


unprepared attorney waits until the 
trial date to seek a change.—Orlando 
V. Doyle, 111 3Sr.Y.S.2d 736. 

Broad discretion 

D.C.—^Hollywood Credit Clothing Co. 

V. Hamdon, Mun.App., 79 A.2d 163. 
Beasonable discretion 
Ind.—State ex rel. Wooten v. Abrams, 
36 hr.E.2d 764, 219 Ind. 25. 

Wide discretion 

N.Y.—^Ploof V. Somers, 100 N.Y.S. 

2d 583, 277 App.Div. 1076. 

10. Ill.—KTila V. Sitkowski, 69 N.E. 
2d 688, 395 Ill. 167. 

Mont.—State ex rel. Kennedy v. Dis¬ 
trict Court of Fifth Judicial Dist. 
in and for Beaverhead County, 194 
P.2d 256, 121 Mont. 320, 2 A.L.R. 
2d 1050. 

N.Y.—^Bernstein v. Strammiello, 120 
N.Y.S.2d 490, 202 Misc. 823. 
Wash.—State ex rel. Sperry v. Su¬ 
perior Court for Walla Walla Coun¬ 
ty, 251 P.2d 164, 41 Wash.2d 670. 
SCotion treated as one for continuance 
Where an order had been made set¬ 
ting a cause for trial and sufficient 
notice given, it was held proper to 
treat a motion to vacate the order 
as a motion for a continuance.—^Bu- 
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chanan v. First Nat. Bank, 60 P.2d 
520, 184 Wash. 185. 

11. N.Y.—^A. Kreamer, Inc., v. (M. 
Kamenstein, Inc., 297 N.Y.S. 16, 
261 App.Div. 865. 

12. N.Y.—Orlando v. Doyle, 111 N. 
Y.S.2d 735. 

13. Cal.—^Mutual Building & Loan 
Ass'n of Long Beach v. Corum, 30 
P.2d 509, 220 Cal. 282. 

14. Ariz.—^Brown v. Haymore, 32 P. 
2d 1027, 43 Ariz. 466. 

15. Ill.—Morgan Hastings Co. v. 
Gray Dental Co., 108 lU.App. 98. 

16. Iowa.—^Weitzel v. Lieuwen, 162 
N.W. 833, 179 Iowa 1250. 

17. Okl.--Colley v. Sapp, 216 P. 464, 
90 Okl. 139. 

18. Ky.—Jackson v. Jackson, 179 
S.W.2d 197, 297 Ky. 85. 

Pa.—^Pranitis v. Morkunas, Com.PI., 
46 Sch.Leg.Rec. 123. 

Filing of nonmllitary service affidavit 
Pa.—^^agle v. Eagle, Com.Pl., 32 Del. 
Co. 334. 

19. Ind.—Sanders v. Hartge, 46 N. 
E. 604, 17 Ind.App. 243. 

20. Mont.—^Reush v. District Court 
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answer contains an affirmative defense or new mat¬ 
ter to which the plaintiff has not replied on the 
date of calling of the calendar the case is not at 
issue and is improperly placed on the calendar.^! 
The order of entry of causes on that docket is the 
order in which the issues are made up.^^ A cause 
omitted from the printed docket or trial list by 
mistake^S or by reason of the copy being in the 
hands of the printer when issue was joined^^ will 
be ordered placed thereon. It has been held error 
for a judge to order a cause docketed for trial be¬ 
fore him where a motion for change of venue be¬ 
cause of bias and prejudice is pending.^s 

The keeping of a trial docket may be the duty of 
the clerk of the court,and, under a statute or 
rule of court so providing, the clerk is required, be¬ 
fore each term, to prepare such a docket containing 
all the cases at law which are triable at that term.^"^ 
However, the clerk’s setting of causes for trial is 
subject to the right of the court to change the order 
in which the cases may be tried, or the time of trial 
of any of them, either on its own motion or on a 
specific showing that such change is necessary or 

desirable.2S 

In some jurisdictions the statutes provide that the 
clerk shall docket all cases for the first day of the 
term and that the court, when calling the docket 
on that day, shall set each contested action for 


trial at some convenient day of the term.^9 Pro¬ 
visions of a statute prohibiting the docket from being 
called on the first day of the session have been held 
not applicable to proceedings pending at the time 
a new statute went into effect where the new stat¬ 
ute did not embody such provisions.^O it has been 
held that, where the statute requires some action 
by the clerk to place the cause on the calendar, it 
is not properly docketed for trial without such ac¬ 
tion but it has also been held that the failure of 
the clerk, through some mistake or oversight, to 
docket a case for the first day of the term, as re¬ 
quired by statute, does not prevent the court, on some 
other day of the term, from setting the case for 
trial.32 

Act or direction of party or counsel. Where the 
statutes permit docketing by the act or direction of 
a party or counsel, the one against whom a claim has 
been made, as well as the claimant, has the right to 
order a cause on the argument list for final deter¬ 
mination and the clerk of court is not required 
to set or bring a cause on for trial so as to excuse 
the failure on the part of a party or his counsel 
to do so.9‘i On failure of plaintiff to docket a cause 
within the time prescribed by law, defendant may 
docket it.35 Where notice within a given time is re¬ 
quired to entitle a cause to a place on the calendar, 
a party is not entitled to have it placed thereon by 
showing that, although the notice was not given. 


of Eig-hth Judicial Dist. for Cas¬ 
cade County, 63 P.2d 96, 101 Mont. 
166. 

Neb.—^Vaughan v. Omaha Wimsett 
System Co., 9 N.W.2d 792, 143 Neb, 
470. 

When pleading has ended 

When parties have filed all their 
pleadings and pleading has ended, 
case is “at issue” with respect to set¬ 
ting thereof for trial.—Roush v. Dis¬ 
trict Court of Eighth Judicial Dist. 
for Cascade County, 63 P.2d 96, 101 
Mont. 166. 

When issue -Oxst joined 

Rules of civil practice permit cause 
to be placed on the calendar when 
issue is first joined instead of after 
the time for amendments has elapsed. 
—Shofe V. Taylor, 295 N.Y.S. 484, 162 
Misc. .681. 

ILiheral construction of rule 

The civil practice rule permitting 
a case to be placed on calendar when 
issue is first joined should be liberal.- 
ly construed to secure a speedy dis¬ 
position of causes.—Shofe v. Taylor, 
supra. 

Effect of nonentry of default on coun¬ 
terclaim 

Case involving counterclaim for 
wrongful attachment was held prop¬ 
erly set for trial, notwithstanding 


clerk’s failure to enter formal de- 
fauU on cross complaint, where par¬ 
ties failed to object at the time.— 
Savage v. Stokes, 28 P.2d 900, 54 Ida¬ 
ho 109. 

Trial docket 

In pix)ceeding to compel fire com¬ 
missioner to discontinue enforcement 
of involuntary service of firemen ex¬ 
ceeding eight hours within twenty- 
four hour period, where facts were 
in dispute and special term could not 
determine them on papers before it, 
proceeding would be placed on trial 
term.—^Kane v. Walsh, 48 N.Y.S.2d 
367, 181 Misc. 513. 

21. Mont.—^Roush v. District Court 
of Eighth Judicial Dist. for Cas¬ 
cade County, 53 P.2d 96, 101 Mont. 
166. 

22. Conn.—Martin v. Sherwood, 51 
A. 526, 74 Conn. 475. 

64 C.J. p 46 note 48. 

23. N.H.—Rice v. Holden, 55 N.H. 
398. 

Tex.—Butcher v. Tinkle, Civ.App., 
234 S.W.2d 285, refused no revers¬ 
ible error. 

24. Del.—Wilcox v. Wilmington City 
R. Co., 41 A. 975. 

25. Ind.—State ex rel. Pouts v. 
Reed, 49 N.B.2d 342, 221 Ind. 684. 

so 


26. Kan.—Mahoney v. Stavely, 166 
P.2d 230, 160 Kan. 792. 

Okl.—Hughes v. Owl Oil Co., 197 P. 
2d 292, 200 Okl. 493. 

27. Fla.—^Wilhelm v. South Indian 
River Co., 124 So. 729, 98 Pla. 970. 

64 C.J. p 47 note 62. 

28. Okl.-—Hughes v. Owl Oil Co., 197 
P.2d 292, 200 Okl. 493. 

29. Ky.—Borderland Coal Co. v. 
Burchett, 37 S.W. 663, 193 Ky. 602. 

64 C.J. p 61 note 61. 

30. Ala.—^Averett v. Averett, 62 So. 
2d 371, 255 Ala. 606. 

31. S.C.—Steffens v. Bulwinkle, 26 
S.E. 666, 48 S.C. 357. 

32. Ky.—Troendle v. Wells, 288 S. 
W. 749, 216 Ky. 819. 

64 C.J. p 47 note 57. 

33. Pa.—In re Fourth and Partial 
Account of Cochran, Coni.XM., 49 
Lanc.Rev. 202, appeal di.smis.sod in 
part and reversed in part on other 
grounds In re Cochran, 43 A.2d 84, 
352 Pa. 638. 

34. Wis.—^Wisconsin Lumber & Sup¬ 
ply Co. V. Dahl, 252 N.W. 714, 214 
Wis. 137. 

35. Pa.—^Price v. Jordan, 76 Pa.Dist. 
& Co. 256. 

64 C.J. p 47 note 60. 
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his agent was instructed to give notice. 36 Where 
issues in two or more cases between the same par¬ 
ties are made up at the same time, the clerk of the 
court should regard the directions of plaintiff^s 
counsel as to the order in which the cases should 
be docketed.37 

Objections, A party in default cannot complain 
that a cause was improperly docketed.38 The ob¬ 
jection that a case is improperly on the docket 
comes too late if made for the first time on the day 
of trial.33 Also, it is waived by an application to 
adjourn the trial^® or by a consent to a reference."^^ 

§ 20. Particular Causes, Dockets, or Calen¬ 
dars 

Where there are two or more dockets or calendars 
for different actions or proceedings, a particular action 
or proceeding may and should be placed on the appropri- 
ate docket or calendar. 

Where there are two or more dockets or calendars 
for different actions or proceedings, a particular ac- 
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tion or proceeding may and should be placed on the 
appropriate docket or calendar.^^ case in which 
there has been a default, but in which testimony as 
to the amount of damages is to be introduced, is 
properly put on the docket.^3 Where actions were 
consolidated for trial and none of the parties ques¬ 
tioned the cognizance of the equity court, it has 
been held that the court properly dealt with all 
suits in similar fashion, although some of the ac¬ 
tions should have been brought on the law side 
of the court.'^^ In like manner, it has been held 
that the joinder of a cause of action in equity and 
one at law in favor of a single plaintiff and against 
a single defendant is not an improper joinder of 
actions within the rule directing the court to order 
such causes docketed separately.'^S 

Law actions must be brought on the law side of 
the court and placed on the law calendar so that 
the parties may have the benefit of a trial by 
jury, 46 and a party making a timely demand is en¬ 
titled to have a cause placed on the jury docket.^"^ 


36. N.T.—'Hix V. Edison Electric 
Light Co., 79 N.T.S. 1016, 78 App. 
Div. 384. 

37. S.C.—McBride v. Ellis, 42 S.C.L. 
226. 

38. S.C.—Jones v. Garlington, 22 S. 
E. 741, 44 S.C. 533. 

39. Mass.—Osborn v. Osborn, 114 
Mass. 515. 

40. N.T.—Smith v. Grant, 11 N.T. 
Civ.Proc. 354. 

41. Minn.—^Allis v. Day, 14 Minn. 
516. 

42. N.T.—Stiger v. Village of Hew¬ 
lett Bay Park, 108 N.T.S.2d 728, 
279 App.Div. 767. 

Pa.—Glose v. Coleman, Com.Pl., 23 
Lehigh CO.L.J. 187. 

64 C.J. P 47 note 66—1 C.J. p 1049 
note 41. 

“Preference docket*’ defined see in¬ 
fra § 33. 

Coumierclal calendar 

Property owners’ action on bond 
given city by sewer contractor for 
benefit of persons suffering loss 
through contractor’s negligence, was 
held properly placed on commercial 
calendar, even though recovery was 
sought for damages resulting from 
negligence.—^Porpora v. Independence 
Indemnity Co., 263 N.Y.S. 330, 146 
Misc. 852. 

One conrt of general Jurisdiction 

Where there is but one court of 
general Jurisdiction and separate 
dockets are kept merely for conve¬ 
nience and efficiency, the remedy to 
which a party to an action is entitled 
may be awarded in disregard of its 
place on the calendar, unless objec¬ 
tion thereto is raised by motion to 
transfer to the proper docket, and, if 


no motion is made, any error in the 
kind of proceedings adopted is waiv¬ 
ed.—In re Damon’s Guardianship, 28 
2Sr.W.2d 48, 238 Iowa 570. 

43. Fla.—^Wilhelm v. South Indian 
River Co., 124 So. 729, 98 Fla. 970. 

44. U.S.—Willcox V. Goess, D.C.N.T., 
16 F.Supp. 350, modified on other 
grounds, C.C.A., 92 P.2d 8, certio¬ 
rari denied 58 S.Ct. 646, three cas¬ 
es, 303 U.S. 647, 82 L.Ed. 1108. 

45. Iowa.—Johanik v. Des Moines 
Drug Co., 17 N.W.2d 385, 235 Iowa 
679. 

46. Iowa.—State ex rel. Adams v. 
Murray, 257 H.W. 553, 219 Iowa 
108. 

Mich.—^Witt V. Tourn-A-Grip Co., 47 
N.W.2d 57, 330 Mich. 151—Michi¬ 
gan Bean Co. v. Burrell Engineer¬ 
ing & Construction Co., 11 N.W.2d 
12, 306 Mich. 420. 

Tort-juiy calendar 

Action for malpractice against at¬ 
torney was properly placed on tort- 
jury calendar instead of contract-ju¬ 
ry calendar.—Wollard v. Gruberg, 
119 N.X.S.2d 622, 281 App.Div. 872. 
Contract-Jury calendar 
Where purpose of plaintiff was to 
recover compensation allegedly due 
him under terms of annual employ¬ 
ment agreements, and toward that 
end to relieve himself of effect of al¬ 
legedly false certificates of net prof¬ 
its of defendant, which was one of 
criteria by which plaintiff’s compen¬ 
sation was to be measured under 
agreements, claims involved were de¬ 
rived from “positive obligations to 
pay money,’’ and were properly plac¬ 
ed on contract jury reserve calendar 
rather than tort jury calendar .—Agre 
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v. Tuteur Bio-Chemicals, Inc., 87 N. 
T.S.2d 771. 

Determinatioii of typo of coustruc- 
tiou contract 

Whether a construction contract 
was for a fixed amount or on the 
cost-plus basis was a question of 
fact which did not call for the exer¬ 
cise of equity jurisdiction,—^Michi¬ 
gan Bean Co. v. Burrell Engineering 
& Construction Co., 11 N.W.2d 12, 306 
Mich. 420. 

Equitable counterclaims in actions 
on notes were held triable on equity 
side of court.—^Hornstein v. Perry, 
265 N.Y.S. 59, 147 Misc. 826, reversed 
without opinion 266 N.Y.S. 971, 240 
App.Div. 825. 

47- Conn.—^Leahey v. Heasley, 16 A. 

2d 609, 127 Conn. 332. 

64 C.J. p 47 note 66. 

Before aasigrnment day 

To establish definite classification 
of form of trial in cases pending be¬ 
fore superior court, method of trial, 
whether by court or jury, must be 
positively selected on or before as¬ 
signment day.—^Hutson v. Cavicchia, 
167 A. 531, 53 R,I. 518. 

All Issues of fact 

Where plaintiff demanded jury tri¬ 
al in her first pleading tendering 
an issue, all issues of fact arising in 
case thereupon became questions for 
jury.—Wilson v. Bryant, 67 S.W.2d 
133, 167 Tenn. 107. 

Demand accompanying note of issue 

Plaintiffs’ failure to file with clerk 
of court demand for jury trial which 
accompanied note of issue after serv¬ 
ice on defendants’ attorneys was not 
a waiver of right to jury trial, where 
not4 of issue was not filed and case 
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Where, however, a party makes no demand for a 
jury,48 or fails to make his demand within the 
time prescribed,49 he may be held to have lost his 
right to have the case assigned to the jury docket. 
Where pleadings clearly raise legal issues the case 
is proper for docketing on the law docket.^® The 
question whether a cause of action for legal or 
equitable relief is stated is properly raised by a 
motion to place the cause on the court or jury 
calendar.51 

A cause may be placed on the deferred, as distin¬ 
guished from the general, calendar, or retained on 
such deferred calendar, only where the circum¬ 
stances indicate such a cause is appropriate for 

deferment.52 


Military suspense calendars. Under statutes or 
rules of court, where the ability of a party to con¬ 
duct his case will be materially aifected by reason 
of military service, the court may place the case 
on a military suspense calendar,^^ it has been 
held that this should be done only as a last resort 
to prevent injustice to a litigant. ^4 jf the prospects 
for attendance in court while in the service are good, 
a motion to place the action on the military suspense 
calendar may be denied,and if the testimony of a 
witness stationed at a military camp is available by 
deposition the cause should not be placed or retained 
on the military suspense calendar merely because 
the witness cannot be present at the trial®^ unless 


was not placed on any calendar and 
subsequently another note of issue 
and demand for jury trial were serv¬ 
ed and duly filed, and case should 
have been restored to jury reserve 
calendar on plaintiffs’ motion.—Bak- 
opoulos V. Bank of Athens Trust Co., 
35 N.B.2d 37, 285 N.T. 451. 

48. N.T.—Barbarita v. Board of Es¬ 
timate, 62 N.T.S.2d 424. 

Papers submitted without arfrument 
Where papers were submitted on 
call of calendar without argument, 
court would assume that defendant 
conceded that there was no question 
of fact which required a determina¬ 
tion, although defendant served an¬ 
swer denying allegations contained 
in certain paragraphs of petition.— 
Universal C. I. T, Credit Corp. v, 
Canter. 44 N.T,S.2d 908, 182 Misc. 
833. 

49. B.I.—Bond & Goodwin v. Wei¬ 
ner, 167 A. 189, 63 R.I. 407. 

BO. S.C.—Cooper River Timber Co. 

V. Cone, 187 S.B. 341, 181 S.C. 288. 
Isstie made by pleadings 

Action to establish boundary line 
and to enjoin trespasses was not sole¬ 
ly in equity, and hence case was 
properly docketed on calendar of 
court of common pleas, where plead¬ 
ings clearly raised issue of title as 
to lands lying within disputed bound¬ 
ary lines, determination not being 
made from complaint alone.—Cooper 
River Timber Co. v. Cone, supra. 

51. Wis.—State ex rel. Dame v. Le 
Pevre, 28 N‘.W.2d 349, 251 Wis. 146 
—Williams v. Oconomowoc, 166 N. 

W. 322, 167 Wis. 281. 

52. N.Y.—Weiner v. Kleiner, 126 N. 
T.S.2d 786, 282 App.Div. 1078-^ 
Block V. Aaronson, 120 N’.Y.S.2d 
299, 281 App.Div. 975—Mathisen v. 
Zaikowski, 119 N.Y.S.2d 438, 281 
App.Div. 890. 

Time limit 

An action marked off a general cal¬ 
endar and placed on deferred calen¬ 
dar should not have been deferred 


for more than three years.—Quintana 
V. American Export Dines, 107 N.Y. 
■S.2d 714, 279 App.Div. 661. 

53. N.J.—^In re Coleman’s Will, 99 
A.2d 812, 27 N.J.Super. 632. 

N.Y.—Wuster v. Devitt, 51 N.Y.S.2d 
344, 268 App.Div. 926—DeMatteo 
V. Castaldo, 41 N.T.S.2d 86, 180 
Misc. 623. 

Judicial discreticn. 

Under soldiers* and sailors* civil 
relief act, and under court rule, a 
trial court is invested with a judicial 
discretion as to whether a case 
should be placed on the military list, 
and the fact that the ability of a liti¬ 
gant to conduct his case would be 
materially affected need not be es¬ 
tablished with certainty.—In re Cole¬ 
man’s Will, 99 A-2d 812, 27 N.J.Super. 
532. 

XmprovldeiLt exercise of discretion. 

Denial of application of defendant 
to place action on military suspense 
calendar pursuant to special rule, 
because of the absence from the 
country in military service of a ma¬ 
terial and necessary witness of de¬ 
fendant, was an improvident exercise 
of discretion, even though defendant 
had failed to obtain a deposition 
from such witness, where there was 
no denial that testimony of witness 
was material and necessary to de¬ 
fendant’s case.—'Slanec v. Hung TTan, 
111 N.Y.S.2d 667. 279 App.Div. 1020. 
Witness In, British Bavy 

In action for absolute divorce by 
husband against wife, where alleged 
corespondent was an officer in British 
Navy, who was not available as a 
witness at trial, wife’s motion for 
order placing case on military calen¬ 
dar on ground that the officer, a ma¬ 
terial witness, could no-t be sub¬ 
poenaed for trial, was denied.— 
Barnsbee v. Barnsbee, 45 N.Y.S.2d 
173, 181 Misc. 76. 

Six months after termination of war 

An application to place contested 
probate proceeding on military cal¬ 
endar because of absence of material 

52 


Witness in armed forces of United 
States would be granted, and trial 
deferred until witness could testify, 
but not later than six months after 
termination of the war.—^In re Grif¬ 
fin’s Will, 46 N.Y.S.2d 164. 

54. N.Y.—Garofalo v. Sidote, 47 N. 
Y.S.2d 761, reversed on other 
grounds 47 N.Y.S.2d 452, 267 App. 
Div. 960, appeal denied 48 N.Y.S. 
2d 804, 267 App.Div. 992, appeal 
dismissed 66 N.E.2d 743, 293 N.Y. 
748, 

55. N.Y.—^Pilm Renovating Co. of 
America v. Defkof, 44 N.Y.S.2d 846, 
181 Misc. 93. 

5S. N.X—Campbell v. Mestice, 100 
A.2d 333, 28 N.J.Super. 192. 

N.Y.—Stupore v. Avanti Realty 
Corp., 40 N.Y.S.2d 292, 26$ App. 
Div. 682. 

Bepiosltion of partner 
Motion to place action against 
partners on note on military calen¬ 
dar would be denied where there was 
no reason why deposition of partner 
in military service In this country 
could not be taken or convincing 
showing that partner conducting 
business could not prove any defect 
in goods for which note was given.— 
American European Pur Trading 
Corp. V. Stern, 46 N.Y.S.2d 4L 
Stipulation for deposition 

(1) An order denying defendants’ 
motion to place the case on military 
suspense calendar because of the in¬ 
duction of one of defendants Into 
military service was affirmed on con¬ 
dition that plaintiffs stipulate that 
deposition of such defendant be tak¬ 
en, where a telegram from such de¬ 
fendant’s commanding officer stated 
that such defendant “did not wish to 
attend the court action.”—Wuster v. 
Devitt, 47 N.Y.S.2d 197, 267 App.Div. 
918. 

(2) Where there had been delay in 
ascertaining whereabouts of an al¬ 
leged material witness purported to 
have been in the army, and it was 
later reported that he was a mem- 
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the reading of such testimony would be prejudicials'^ 
or it would be an inadequate substitute for direct ex¬ 
amination and cross-examination of the witness in 
person.ss Lack of cooperation on the part of a 
litigant to procure the deposition of a witness in the 
military service may be sufficient ground for remov¬ 
ing a cause from the military suspense calendar 
at the request of the opposite party.S9 

^^Reserve section/^ in practice, is a section of the 
day calendar, consisting of causes which appear on 
the day calendar for the first time, and which are 
not to be tried that day, but are called at the 
opening of court to see whether they are ready. so 

'^Ready section'^ has been defined as one of the 
two sections of the day calendar consisting of those 
causes which appear ready for trial.si 

§21. - Short Cause Calendar 

Under the statutes, rules of court, or practice of 
some Jurisdictions, a cause, the trial of which will occupy 
only a short time, such as one or two hours, may be 
placed on a short cause calendar. 

Under the statutes, rules of court, or practice of 
some jurisdictions, a cause, the trial of which will 
occupy only a short time, such as one or two hours, 
may be placed on a short cause calendar,^^ provided 
the cause is at issue,®^ a proper and sufficient af¬ 
fidavit is filed, a sufficient notice is properly 
served,®^ and applicant has not failed to pay mo¬ 
tion costs previously awarded to his opponent®^ 
If, on receiving the notice, the adverse party has any 
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objection to the suit going on such calendar he must 
appear and make his objection known®"^ before the 
case is reached for trial;®® and the objection is 
waived when not made in apt time.®® 

Relation of motions. A motion for a commission 
to take testimony and a motion to short-cause the 
case are not interdependent,*^® and it is not necessary 
to deny one because the other is granted.*^^ The 
pendency of a motion to compel plaintiff to reply 
to certain defenses set up in the answer does not 
prevent the court from ordering the case placed on 
the short cause calendarj^ 

Operation and effect. Where a cause has been 
placed on the short cause calendar, it cannot again 
properly appear on the regular trial calendar until 
placed there by order based on notice to the opposite 
party or his counsel.'^® Also, when the original or¬ 
der placing a case on the short cause calendar is 
still in force, it is improper to grant a second order 
to the same effect.^^ 

§ 22. Retention of Cause on Docket or Calen¬ 
dar 

Except In some Jurisdictions there is no limitation 
of the time a cause may remain pending on the docket 
and a cause on the docket of either the existing or a 
former term is within the control of the court until a 
valid final judgment is rendered. 

Except in some jurisdictions'^® there is no limita¬ 
tion of the time a cause may remain pending on 
the docket*^® A cause on the docket of either the 


ber of a construction battalion, last 
known address in care of Postmas¬ 
ter, San Francisco, and opposing par¬ 
ty consented that any written state¬ 
ment of witness could be admitted 
In evidence, without conceding verac¬ 
ity of witness’ statement, or to- stip¬ 
ulate what witness would testify to 
if personally present without conced¬ 
ing his veracity, motion to place the 
case on the military calendar was 
denied.—'Friedman v. City of New 
York, 53 N.Y.S.2d 653. 

67. N.Y.—Garofalo v. Sidote, 47 N. 
Y.'S.2d 452, 267 App.Div, 960, appeal 
denied 48 N.Y.S.2d 804, 267 App. 
Div. 992, appeal dismissed 66 N.B. 
2d 743, 293 N.Y. 748. 

68. N.Y,—Thompson v. Klos, 40 N. 
Y.S.2d 130, 179 Misc. 704. 

69. N.Y.—Stupore v. Avanti Realty 
Corp., 40 N.Y.S.2d 292, 266 App. 
Div. 682. 

Cause removed on request of aged 
Utigant 

Aged plaintiff's motion to move 
case from military suspense calendar 
and place it on the day calendar for 
trial was granted, where it appeared 


that defendant's witness had been in¬ 
ducted into service on Dec. 16, 1942 
and that no attempt had ever been 
made to take his testimony by depo¬ 
sition, and that defendant did not 
show any facts to contradict plain¬ 
tiff's claim that testimony of such 
witness would be merely cumulative. 
—^Franzone v. Davis, 46 N.Y.S.2d 166. 

60. N.Y.—^Herbert Land Co. v. Lor- 
enzen, 99 N.Y.S. 937, 113 App.Div. 
802, 803. 

61. N.Y.—^Herbert Land Co. v. Lor- 
enzen, supra. 

62. Ill.—^People v. Ackerman, 146 
Ill.App. 301. 

64 C.J. p 47 note 69. 

63. Ill.—^McDonald v. People, 78 N. 
E. 609, 222 Ill. 325. 

64 C.J. p 48 note 70. 

64. Ill.—^McDonald v. People, supra. 
64 C.J. p 48 note 71. 

65. Ill.—Highley v. Metzger, 67 N.B. 
811, 186 Ill. 253. 

64 C.J. p 48 note 72. 

66. N.Y.—^McHugh v. Aistrophe, 22 
N.Y.S. 79, 2 Misc. 478. 
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67. Ill.—Oliver v. Gerstle, 68 Ill. 
App. 615. 

68. Ill.—'Kaestner v. Farmers', etc.. 
State Bank, 112 Ill.App. 168. 

64 C.J. p 48 note 75. 

69. Ill.—Christie v. Walker, 126 Jll. 
App. 424, overruling O'Brien v. 
Lynch, 90 Ill.App. 26. 

70. N.Y,—Tilzer v. Battery Park 
Trading Co., 185 N.Y.S. 397, 194 
App.Div. 287, appeal dismissed 136 
N.B. 920,‘233 NY. 567. 

71. N.Y.—Tilzer v. Battery Park 
Trading Co., supra. 

72. N.Y.—Polstein v. General Acci¬ 
dent, Fire & Life Assur. Corpora¬ 
tion, 152 N.Y.S. 906, 90 Misc. 3. 

73. Ill.—^Black V. Exley, 121 IllAjpp. 
254. 

74. N.Y.—Polstein v. General Acci¬ 
dent, Fire & Life Assur. Corpora¬ 
tion. 162 N.Y.S. 906, 90 Misc. 3. 

75. Fla.—State v. Chillingworth, 143 
So. 346, 106 Fla. 323. 

64 C. J. p 48 note 82. 

76. Ky.—Kammerer v. Brown, 27 S. 
W.2d 959, 234 Ky. 199. 
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existing'^or a former'^^ term is within the con¬ 
trol of the court until a valid final judgment is ren¬ 
dered Where the court is justified in conclud¬ 
ing that the cause has been abandoned, it may re¬ 
fuse to set the cause down for trial even though it 
has not been dismissed from the docket.^O Indefinite 
verbal arrangements do not bind the court to permit 
a cause to remain on the docket.^^ 

A cause retaining its place on the docket by a 
subterfuge of the parties should, on discovery of the 
subterfuge, be sent to the foot of the docket .^2 The 
operation of an order that a cause retain its place 
on the calendar is limited to issues raised at the 
time of the order.^^ A court has the power, on al¬ 
lowing an amended complaint to be filed, to permit 
the cause to retain its place on the calendar.^^ 

Short cause calendar. Where a short cause cal¬ 
endar is a continuous one, suits placed thereon 
ordinarily remain there until disposed of.^^ Much 
discretion is reposed in the trial judge as to what 
he will do with respect to allowing causes to re¬ 
main on the short cause calendar 6 and it is 
within his discretion to keep on with the trial of a 
cause on such calendar after more than one hour 
has been consumed in its trial,S'? even though the 
trial occupy half a day.ss 

§ 23. Transfer of Cause from One Docket to 
Another 

The transfer of causes between courts of the 
same state is discussed in Courts §§ 502-521, and 


the transfer of causes from one docket to another 
in the federal courts in Federal Courts § 136 c. Er¬ 
ror as to the nature or form of the remedy as ground 
for dismissal is discussed in Dismissal and Non¬ 
suit § 58, and the effect of error in seeekiiig legal 
or equitable relief generally in Actions § 54 c. 

Examine Pocket Parts for later cases. 

§ 24. - Necessity and Propriety 

a. In general 

b. Under statutory provisions generally 

c. Where account or accounting is in¬ 

volved ; complexity of case 

d. Transfer as mandatory or discretion¬ 

ary 

e. Pleading, issues, or evidence in gen¬ 

eral 

f. Plaintiff’s pleadings 

g. Defendant’s pleading and issues aris¬ 

ing thereon 

a. In General 

Transfer should be made to the proper docket where 
a suit has been brought in equity when it should have 
been at law, or vice versa; but transfer may be denied 
where it is unnecessary or would be futile. 

A court has been held to possess no power in¬ 
dependently of statute to transfer a case from one 
side of the court to the other,®^ and the right of 
plaintiff in certain cases where error has been made 
in the forum to have the cause transferred to the 
proper forum has been held statutory.^O Under 
some statutes the only attack which can be made 


77. Me.—^Myers v. Thompson, 102 
A. 776, 117 Me. 80. 

64 C.J. p 48 note 84. 

78. Me.—^Myers v. Thompson, su¬ 
pra. 

64 C.J. p 48 note 86. 

79. CaJ.—Corpus jrnrls cited in 
In re Lyle’s Guardiajiship, 174 P. 
2d 906. 77 Cal.App.2d 163. 

l&estoration. to calendar after partial 
heariugr 

Fact that divorce proceeding: was 
permitted to gro off calendar after 
partial hearing did not deprive judge 
of jurisdiction to- restore it to cal¬ 
endar and finally determine case in 
accordance with assignment confer¬ 
ring authority.—Gury v. Gury, 27 P. 
2d 758. 219 Cal. 506. 

Defendant’s plea undetermined 

In action to annul a deed for want 
of mental capacity of grantor where¬ 
in defendant grantee pleaded right to 
a return of purchase price and to 
compensation for improvements in 
the event annulment of deed should 
be decreed and judgment was ren¬ 


dered annulling the deed, but no de¬ 
termination was made on defendant’s 
plea, cause must remain on the dock¬ 
et, at the election of the defendant, 
for determination of plea.—^Tomlins 
V. Cranford, 42 S.B.2d 100, 227 N.C. 
323. 

80. Tex.—Johnson v. Campbell, Civ. 
App., 154 .S.W.2d 878. 

81. Ill.—^Hamilton v. Stafford, 78 
Ill.App. .64. 

82. N.Y.—Robertson v. Merz Uni¬ 
versal Extractor Co., 37 N.T.S. 
1054, 2 App.Div. 516. 

83. N'.T.—Smith-Eisemann Corpora¬ 
tion of America v. Bisenbach, 188 
N.Y.S. 430. 

84. N.Y.—'Feldblum Realty Corpo¬ 
ration V. City of New York, 269 
N.Y.S. 793, 150 Misc. 622. 

85. Ill.—Loew V. Krauspe, 150 N.E. 
683, 320 Ill. 244. 

86. Ill.—Walsh V. Hettinger, 58 Ill. 
App. 619. 
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87. Ill.—Morrison v. Parmelee Co., 
222 Ill.App. 90. 

64 C.J. p 49 note 92. 

88. Ill.—Evans v. Marden, 40 N.E. 
446, 154 Ill. 443. 

89, Fla,—^Wood V. Wagner, 65 So.2d 
637. 

Va.—Conway v. American Nat Rank 
of Danville, 131 S.E. 803, 146 Va. 
367. 

Supreme judicial court does not 
have right to transf(‘r causes from 
equity to law.—^American Oil Co. v. 
Carlisle, 63 A.2d 676, 144 M(‘. 1. 

Justice at nisi prius 

At common law a justice at nisi 
prius had no power to transfer an 
action at law to the equity court; 
such power and authority as .such 
justice now posse.sses must (hipend 
solely on statutory provision.—Amer¬ 
ican Oil Co. v. Carlisle, 03 A.2d 676, 
144 Me. 1. 

90, Iowa.—Pickford v. Smiili, 247 N, 
W. 256, 215 Iowa 1080. 
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on a proceeding brought in the wrong forum has 
been held to be by motion to transfen^l Also, it 
has been held that objection to the place, on the 
calendar, of a remedy to which a party is entitled 
must be raised in the manner prescribed by stat¬ 
ute. 

It is a ground for transfer to the proper docket 
or division that a suit has been brought in equity 
when it should have been brought at law;93 that 
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an action has been brought at law when it should 
have been brought in equity®^ or presented as a 
probate matter that an action has been changed 
from one at law to one in equity that a transfer 
will enable the court and the parties to keep separate 
and distinct two proceedings involving the same 
parties,®*^ or will make it possible to join as a party 
defendant one who refuses to join as a party plain¬ 
tiff that an action has been improperly brought 
before the judge at chambers,^9 or has been properly 


91. Iowa.—^Rhoads v. Myers, 245 N*. 
W. 707. 

92. Iowa.—In re Damon's Guardian¬ 
ship, 28 N.W.2d 48, 238 Iowa 570. 

93. Ala.—Lee v. Gaines, 16 So. 2d 330, 
244 Ala. 664. 

Ark.—Church of God in Christ v. 
Bank of Malvern, 208 S.W.2d 770, 
212 Ark. 971—Organ v. Memphis, 
etc., R. Co., 11 S.W. 96, 61 Ark. 
235. 

Pla.—^Halpert v. Oleksy, 65 So.2d 762 
—Coral Gates Properties v. Hodes, 
59 So.2d 630—^Hart v. Kapnias, 27 
So.2d 145, 157 Pla. 846—Orange 
County V. Robinson, 149 So. 19, 110 
Pla 318. 

III.—Midland Underwriters v. Travel¬ 
ers Casualty Ins. Co., 31 N.B.2d 
614, 308 Ill.App. 239. 

Iowa—In re Douglas, 117 N.W. 982, 
140 Iowa 603. 

Ky.—'Sullivan v. City of Louisville, 
173 S.W.2d 981, 295 Ky. 68—Ses- 
mer v. Barton’s Adm’x, 67 S.W.2d 
1020, 248 Ky. 15—^Kentucky Land, 
etc., Co. V. Reynolds, 60 S.W. 635, 
22 Ky.L. 1389. 

Mich.—Service Coal Co. v. Michigan 
Unemployment Compensation Com¬ 
mission. 53 N.W.2d 362, 333 Mich. 
626—White Star Refining Co. v. 
Evans, 257 N.W. 915, 269 Mich. 
636. 

N.J—O’Neill V. Vreeland, 77 A.2d 899, 
6 N.J. 158—^F. W. Horstmann Co. v. 
Rothfuss, 16 A.2d 623, 128 NJ.Eq. 
168. 

NT.—Latimer v. Barker Bros. Paint¬ 
ing Corp., 68 N.Y.S.2d 726—Peter¬ 
son V. Eppler, 67 N.T,S.2d 498. 

Or.—^Barber v. Henry, 252 P.2d 802, 
197 Or. 172. 

Pa.—^Bohus V. Bacher, 2 A.2d 624, 
133 PaSuper. 167. 

S.C.—Monteith v. Harby. 197 S.E. 215, 
187 S.C. 168. 

Va.—Chesapeake & O. Ry. Co. v. 
Douthat, 10 S.E.2d 881, 176 Va. 244 
—George H. Rucker & Co. v. Glen- 
nan, 107 S.E. 726, 130 Va 511. 

€4 C.J. p 49 note 96. 

Adequate remedy at law 

Pla.—'Pouder v. Pridgen, 30 So.2d 494, 
158 Fla 889—Fleming v. State 
Road Dept., 26 So.2d 373, 157 Fla 
170. 

N.J.—Lester’s Home Furnishers v. 
Modern Furniture Co., 61 A.2d 743, 
1 N.J.Super. 365. 


AhsexLoe of jurisdictioa in equity 
Ark.—^Dodson v. Abercrombie, 234 S. 
W.2d 30, 218 Ark. 50. 

Transfer of counterclaim 
Ill.—State Bank of St. Charles v. 
Burr, 14 N.E.2d 511, 295 IlLApp. 
15. 

Amendment to give hill equity 

If a bill is not amended so as to 
give it equity, the case should be 
transferred to the law docket.— 
Marion County v. Hankins, 6 So.2d 
616, 242 Ala. 158. 

Particular suits 

(1) Suit to ascertain and recover 
amount of mortgage foreclosure de¬ 
ficiency judgment.—^Viles v. Korty, 
174 A. 903, 133 Me. 154. 

(2) Suit for damages for slander 
against plaintiff and his business.— 
Voltube Corp. v. B. «& C. Insulation 
Products, 89 A.2d 713, 20 N.J.Super. 
250. 

(3) Suit to quiet title.—Cox v. Lip- 
pard, Fla, 40 So.2d 219. 

94, Ala—Garrett v. Moody, 173 So. 
504, 234 Ala 113—^Employers Ins. 
Co. of Alabama v. Brock, 172 So. 
671, 233 Ala 551 —"Ex parte Ten¬ 
nessee Valley Bank, 166 So. 1, 231 
Ala 545. 

Ark.—^Deniston v. Langsford, 202 S. 
W.2d 760, 211 Ark. 780—Kaplan v. 
Scherer, 169 S.W.2d 660, 205 Ark. 
554. 

Ill.—^Hamilton v. Grady, 10 N.E.2d 
894, 291 IlLApp. 617—Harris v. 
Kolliner, 6 NE.2d 684, 288 Ill.App. 
626, 

Iowa—^In re Douglas, 117 N.W. 982, 
140 Iowa 603. 

Me.—^Estabrook v. Hughes, 178 A. 
842, 133 Me. 408. 

Mich.—Binkley v. Asire, 55 N.W.2d 
742, 335 Mich. 89—Haylor v. Grigg- 
Hanna Lumber & Box Co*., 283 N 
W. 1, 287 Mich. 127. 

Miss.—Oxford Production Credit 
Ass’n V. Bank of Oxford, 16 So.2d 
384, 196 Miss. 50. 

N.J.—O’Neill V. Vreeland, 77 A.2d 
899, 6 NJ. 158. 

64 C.J. p 49 note 96. 

JSfo adequate remedy at law 

Mich.—Multiplex Concrete Machinery 
Co. v. Saxer, 17 N,W.2d 169, 310 
Mich. 243. 


S.C.—Chisolm v. Pryor, 35 S.E.2d 21, 
207 S.C. 54. 

Abatement of nuisance 

Ark.—Sewer Imp. Dist. No. 1 of Sher¬ 
idan V. Jones, 134 S.W.2d 551, 199 
Ark. 634. 

Zajunddon only relief sought 
Ky.—Commonwealth v. Black, 181 
S.W.2d 415, 297 Ky. 832. 

Equitable assignment 
Ky.—^Philadelphia Veneer & Lumber 
Co. V. Garrison, 169 S.W. 714, 160 
Ky. 329. 

DEteformation of instrument 
Ky.—^Hyden v. Grissom, 206 S.W.2d 
960, 306 Ky. 261—Green v. George, 
160 S.W.2d 364, 289 Ky. 833. 
Equitable issue between parties In 
action for accounting 
Ky.—'Pennington v. Pennington's 

Adm'r, 124 S.W.2d 460, 276 Ky. 
353. 

Establishing bill of sale as mortgage 
'Since fact that a bill of sale ab¬ 
solute on its face was agreed on be¬ 
tween the parties to be a mortgage 
could be established only in equity, 
where insurer sought to defeat lia¬ 
bility on theft policy on ground that 
insured was not sole owner at time 
policy was issued, and that bill of 
sale held by insured was in reality a 
mortgage, insurer was entitled to 
have cause transferred to equity so 
as to permit showing by parol evi¬ 
dence that instrument was not a bill 
of sale but a mortgage.—^Ex parte 
St. Paul Fire & Marine Ins. Co. of St. 
Paul Minn.. 184 So. 267, 236 Ala. 543. 

95. Iowa.—^Hanen v. Lenander, 160 
N.W. 18, 178 Iowa 5 69—Garretts- 
ville First Nat. Bank v. Green, 13 
NW. 75, 59 Iowa 171. 

96. Ill.—O’Donnell v. Travelers Ins. 
Co., 74 N.E.2d 735, 332 IlLApp. 222. 

97. Va.—^Local 333B, United Marine 
Division of Intern. Longshoremen's 
Ass’n (A, F. L-) v. Commonwealth 
ex rel, Virginia Ferry Corp., 71 S. 
E.2d 159, 193 Va. 773, certiorari de¬ 
nied 73 S.Ct. 212, 344 U.S. 893, 97 L. 
Ed. 690. 

98. W.Va.—Vinson v. Home Ins. Co., 
16 S.E,2d 924, 123 W.Va. 522. 

99. NC.—Coleman v. Coleman, 62 S. 
E. 415, 148 NC. 299. 

64 C.J. p 49 note 98. 
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brought but incorrectly docketed or that a case 
is on the stet docket and should be removed to the 
trial docket.2 Transfer from law to equity has been 
upheld where such transfer was to the advantage 
of the party objecting to the transfer.^ The matter 
of transferring a cause from the probate calendar 
to a civil calendar in the same court is not a matter 
of jurisdiction, but one of procedure;^ and the 
relief and rights which may be involved, or to which 
the parties may be entitled, are based on, and 
measured by, the established rules of procedure.^ 

A controversy of equitable cognizance need not, 
and should not, be transferred to the law docket,® 


nor should a cause be transferred to the law side 
where equity provides the more adequate,*^ or the 
more complete and efficacious,® remedy. Likewise, 
a controversy which is not of equitable cognizance 
need not, and should not, be transferred to the 
equity docket;^ and if, in an action at law, plain¬ 
tiff is entitled to a trial by a jury it is error to 
transfer the action to equity.^® Further, a transfer 
may be denied where it would be futile,or where 
it is unnecessary and would be an idle form,i2 as 
where a finding of the court or jury shows that no 
recovery or relief could be obtained after the trans¬ 
fer,or the adverse party offers to make the credit 


1. Ky.—Traut v. Carter, 291 S.W. 
36, 218 Ky. 210. 

64 C.J. p 49 note 99, 

2. Md.—Crawford v. Richards, 66 A. 
2d 483, 193 Md. 236. 

3. Iowa.—^Newby v. City of Des 
Moines, 288 N.W. 399, 227 Iowa 382 
—Montgomery County v. Case, 216 
3Sr.W. 633, 204 Iowa 1104. 

4. Utah.—In r© McLaren's Estate, 
106 P.2d 766, 99 Utah 340. 

Determinatioi]. of disputed facts 
The proper procedure, when a con¬ 
tested question arises in a probate 
proceeding involving the determina¬ 
tion of disputed facts, is to strike 
the matter from the probate calendar 
and transfer it to the calendar of civ¬ 
il cases to be determined as a con¬ 
tested civil matter, but if parties 
come before court sitting in probate, 
with issues defined, and are ready to 
proceed, and no objections are made, 
and court in the hearing follows the 
rules of practice in contesting civil 
actions, its jurisdiction is not affect¬ 
ed because it proceeds according to 
the rules applicable to the cause un¬ 
der another prescribed procedure.— 
In re McLaren’s Estate, supra. 

5« Utah.—^In re McLaren's Estate, 
supra 

e. Ark.—'Johnson v. U. S. Gypsum 
Co., 229 S.W.2d 671, 217 Ark. 264— 
Dean v. Freeze, 209 S.W.2d 876, 213 
Ark. 264. 

Iowa—Consolidated Const. Co. v. 
Begunck, 9 N.W.2d 390, 233 Iowa 
463. 

Mich.—^Lash v. Prokop, 49 N.W.2d 
343, 331 Mich. 390—^Berry v. 

Dehnke, 6 N.W.2d 605, 302 Mich. 
614. 

Okl.—^Mid-Continent Petroleum Corp. 

V. Bettis, 69 P.2d 346, 180 Okl. 193. 
Pa.—^Meth v. Meth, 62 A.2d 848, 360 
Pa 623—Gettemy v. Homestead 
Ass'n of Westmoreland, 52 A. 2d 
325, 366 Pa. 476—Overly v. Hixson, 
82 A.2d 673, 169 PaSuper, 187. 

64 C.J. p 49 note 1. 

Bill seeking accountLxig and discovery 
Fla—^Walker v. Walker, 31 So.2d 866, 
169 Fla 473. 


Action to recover collateral pledged 
N.Y.—Santamaria v. Bergman, 286 N. 

T.S. 11, 246 App.Div. 860. 

Forcible entry and detainer 
Answer in forcible entry and de¬ 
tainer action whereby defendant 
raised issue of title to real estate 
made action triable in equity, so that 
refusal to transfer to law side of cal¬ 
endar was proper.—Suiter v. Weh- 
de, 254 N.W. 33, 218 Iowa 200. 
Biability of bank stockholder 

Action to enforce statutory lia¬ 
bility against bank stockholder could 
be tried in equity and need not be 
transferred to law calendar.—Mer¬ 
chants' Nat. Bank of Cedar Rapids v. 
Henderson, 254 N.W. 65, 218 Iowa 
667. 

7. Fla.—^Wilson v. Wakulla Edge- 
water Co., 36 •So.2d 440, 160 Fla. 
702. 

8. Fla.—Pearce v. Flagler Memorial 
Park, 36 So.2d 273, 160 Fla. 661. 

9. Ala.—^Lauderdale County Co-op. 
v, Lansdell, 71 So.2d 70. 

Ark.—McGee v. Mainard, 188 S.W. 
2d 636, 208 Ark. 1001—Gingles v. 
Rogers, 175 S.W.2d 192, 206 Ark. 
916—Stewart v. Hedrick, 172 S.W. 
2d 416, 205 Ark. 1063—Kelly v. 
DeWees, 140 S.W.2d 1011, 200 Ark. 
770—^Abraham v. Blytheville In¬ 
dustrial Ass'n, 114 S.W.2d 32, 195 
Ark. 778—Sewell v. Federal Com¬ 
press & Warehouse Co., 106 S.W. 
2d 209, 194 Ark. 199—^Wasson v. 
Phillips, 79 S.W.2d 264, 190 Ark. 
417. 

Ky.—^Venters v. Watts, 216 S.W.2d 
953, 808 Ky. 770—Cable v. Mc- 
Coun, 126 S.W.2d 818, 277 Ky. 410 
—Conley’s Adm’r v. Hall, 86 S.W. 
2d 1015, 261 Ky, 1—Commercial 
Union Assur. Co. v. Howard, 76 S. 
W.2d 246, 256 Ky. 363—Insurance 
Co. of North America v. Creech 
Drug Store, 76 S.W.2d 662, 266 
Ky. 56—Taylor, for Use and Bene¬ 
fit of Laurel County v. Broughton, 
71 S.W.2d 636, 264 Ky. 265, fol¬ 
lowed in Taylor, for Use and Ben¬ 
efit of Laurel County v. Gaines, 72 

S.W.2d 16, 264 Ky. 602. 
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Mich.—Gauthier v. Peiter, 255 N.W. 

385, 267 Mich. 667, 93 A.L.R. 1622. 
Mo.—Scott V. Kempland, 264 S.W.2d 
349—State ex rel. Stiers Bros. 
Const. Co. V. Hughes, 190 S.W.2d 
880, 354 Mo. 669. . 

Mont.—Parke v. New York Life Ins. 

Co., 28 P.2d 443, 95 Mont. 603. 

S.C.—^New York Life Ins. Co. v. 

Greer, 169 S.E. 837, 170 S.C. 151. 

64 C.J. p 60 note 2. 

Action on life policy 
S.D.—^Waltner v. Educational Mut. 
Ben. Ass’n, 284 N.W. 776, 66 S.D. 
405. 

Question as to existence of equity 
Where there is an issue of fact 
as to the existence of the asserted! 
equity, the purposes of the transfer 
statute may be thwarted, rather than 
promoted, by the transfer of an 
ejectment suit.—Whitten v. Sheffield 
Land Co., 173 So. 48, 233 Ala. 680. 
Will contest; probate 
Ala.—^Ex parte Russell, 196 So. 718^ 
239 Ala. 641. 

Bringing in parties asserting claims 
Surety on bond which denied lia¬ 
bility could not have action trans¬ 
ferred to equity and bring In all 
parties asserting claims against it. 
—^New Amsterdam Casualty Co. v. 
Squires, 70 S.W.2d 847, 189 Ark. 70. 
Detinue 

Application to remove action of 
detinue to equity court, based on 
release of the property from plain¬ 
tiff’s mortgage, was properly over¬ 
ruled.—^Brown v. Burrell, 162 So. 
364, 230 Ala. 677. 

10. Ky.—Commercial Union Assur. 
Co. V. Howard, 76 S.W.2d 246, 266 
Ky. 363. 

11 . Mich.—Gerrish v. Greening, 276 
N.W. 264, 281 Mich. 674. 

12 . Iowa.—^In re Jenkins’ Estate, 206 
N.W. Y72, 201 Iowa 423. 

Pa.—City of Philadelphia v. Phila¬ 
delphia Gas Works, 49 Pa.Dist & 
Co, 314. 

13. Ala.—^J. Bice & Sons v. Robin¬ 
son, 98 So. 462, 210 Ala. 471. 
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for which the transfer is sought,or there are al¬ 
ready pending, on the other side of the court, cases 
wherein the question involved in the bill under con¬ 
sideration is, or may be, raised.^^ A court of equity 
should not lend its assistance, by a transfer to the 
law side of the docket, to a wrongdoer to the end 
that his claim, whatever it may be, may be kept 
active, enforceable, and not barred by the statute 
of limitations.^® Also, a refusal to transfer a cause 
to the equity docket is not error where defendant, 
moving for transfer, has already litigated with plain¬ 
tiff, in an equity court, over the same property and 
with the same issues before the courtA*^ 

Where courts of law and equity have concurrent 
jurisdiction and the court of law may afford ade¬ 
quate relief, it need not transfer the case to equity.^® 

The denial of equitable relief will not necessarily 
entitle a defendant to transfer to the law side of the 
court.^® 

Transfer to jury docket. Under governing stat¬ 
utes it has been held that where plaintiff waives 
a right to trial by jury by not demanding it at the 
commencement of the suit, and defendant makes 
no demand for such trial, it is not within the dis¬ 
cretion of the trial court, on its own motion or 
that of plaintiff, to transfer the cause to the jury 
docket.20 Where, however,- an action is available 
against a defendant who is entitled to, and demands, 
a jury trial, and proceedings for a declaratory judg¬ 
ment are begun in equity, the chancery court, hav¬ 
ing no jurisdiction, may transfer the cause to the 
law docket.2i 

Contract and tort calendars. Since an action to 


recover damages arising out of the sale of im¬ 
proper food sounds in contract, a motion to transfer 
it from the contract, or commercial, calendar to 
the tort calendar will be denied.^^ 

Determination of title. In a jurisdiction in 
which the common-law right to have questions of 
title settled by jury trial is protected by the consti¬ 
tution, and equity jurisdiction is of statutory origin, 
a chancellor in doubt as to whether to certify a case 
to the law side for the determination of title or to 
decide it in the equity proceeding should resolve the 
doubt on the side of the party demanding a jury 
trial.23 

b. Under Statutory Provisions Generally 

Statutes providing for transfer from one docket to 
another are remedial, with the purpose of facilitating Jus¬ 
tice, avoiding delay and multiplicity of suits, and saving 
costs. They will be applied only in accordance with their 
provisions. 

Statutes providing for the transfer of causes from 
one docket to another in specified circumstances are 
remedial,24 and not technical^® in nature. They 
were enacted to protect the rights of the parties,^® 
to facilitate full and complete justice,^'^ to avoid 
needless delays^S and multiplicity of suits,^^ and to 
save costs,®® and have been required to be given 
a liberal construction in order to effectuate the pur¬ 
pose for which they were enacted.Such a stat¬ 
ute should not be construed as attempting to deprive 
a party of a constitutional right to trial by jury;®® 
it does not affect statutes relating to the service of 
process,®® and it does not authorize the splitting of 
a cause of action so as to make a part thereof 
transferable.®^ 


Ky.—Clark v. Bourbon County Co- 
Op. Live Stock Ass'n, 277 S.W. 
493, 211 Ky. 402. 

14. Ark.—Bertigr Bros. v. Grooms 
Bros., 262 S.W. 672, 164 Ark. 628. 

15. Pa.—City of Philadelphia v. 
Philadelphia Gas Works, 49 Pa, 
Dist. & Co. 314. 

16. Pla.—^Alsheimer v. Palmer, 161 
$o. 659, 119 Pla. 336. 

17. Ala.—Crutchfield v. Voffel, 171 
So. 889, 233 Ala. 306. 

18. Ark.—^Hugus v. Sanders, 261 S. 
W. 899, 164 Ark. 385. 

Ky.—Security Ben. Ass*n of Topeka, 
Kan., V. Payne, 300 S.W. 861. 222 
Ky. 332. 

Setinne action 

Ala.—^Ex parte McAneny, 186 So. 
142, 237 Ala. 135. 

19. Iowa.—^Priedman v. Porest City, 
30 N.W.2d 762, 239 Iowa 112. 

20. Ala.—^Alabama Utilities Co. v. 
Staggers, 173 So. 56, 234 Ala. 101. 


21. Ala.—^Tuscaloosa County v. i 
Shamblin, 169 So. 234, 233 Ala. 6. 

22. N.T,—^Leach v. Hanscom Bakery 
Corporation, 280 N.T.S. 629, 156 
Misc. 1. 

23. Pa.—^Lackawanna Ice Co. v. 
Weingartner, 195 A. 893, 328 Pa. 
362—Nallin-Jennings Park Co. v. 
Sterling, Com,Pl., 46 Lack.Jur. 163, 
12 Som.Leg,J. 301. 

24. Ala.—^Ballentine v. Bradley, 182 
So, 399, 236 Ala. 326. 

Va.—Quick v. Southern Churchman 
Co., 199 S.E. 489, 171 Va. 403. 

25. Va.—Quick y. Southern Church¬ 
man Co., supra. 

26. Va.—Quick v. Southern Church¬ 
man Co., supra. 

Other statements of purpose 
Ala.—Wilbourne v. Mann, 81 So. 816, 
203 Ala. 26. 

Pa.—Central R. Co. of New Jersey v. 
Hoover, Quar.Sess., 34 Luz.Leg. 
Reg. 1. 

64 C.J. p 50 note 8 [a]. 
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27. Ala.—^Whitten v. Sheffield Land 
Co., 173 So. 48, 233 Ala. 680. 

28. Ala.—^Whitten v. Sheffield Land 
Co., supra. 

Ky.—^Davis v. Perguson, 92 S.W. 968, 
29 Ky.L. 214. 

Va.—Quick v. Southern Churchman 
Co., 179 S.B. 849, 171 Va. 403. 

29. Ala.—Whitten v. Sheffield Land 
Co., 173 So. 48, 233 Ala. 680. 

30. Va.—Quick v. Southern Church¬ 
man Co., 199 S.E. 849, 171 Va, 403. 

31. Ala.—^Ballentine v. Bradley, 182 
So. 399, 236 Ala, 326. 

32. Mich.—^Lake - Superior Brass 
Foundry Co. v. O’Brien, 176 N.W. 
409, 209 Mich. 380. 

33 . Mich.—Brennen v. Livingston 
Circuit Judge, 201 N.W. 467, 229 
Mich. 426. 

34. Ark.—^Manilla Supply Co. v. Ti¬ 
ger Bros., 189 S.W. 675, 126 Ark. 
105, 
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A statute providing for such a transfer does not 
enlarge the jurisdiction of a court of equity it 
merely provides a new method of placing before a 
court of equity, for determination, a case which it 
has the power to consider.36 Also, such a statute 
has been held to relate only to cases in which a 
transfer from one side to the other does not es¬ 
sentially change the cause of action,37 but makes 
possible the adjudication of the asserted cause of 
action on the appropriate side of the court.33 All 
the conditions must appear as required by the stat- 
ute.39 It will^O or will not^i be applied and given 
effect accordingly as the cause in question does, or 
does not, come within its provisions; so, under such 
a statute it has been held that the power and au¬ 
thority to transfer an action at law to equity depends 
on the nature of the cause of action, and not on 
the nature of the defense alleged thereto.'^^ Also, 
such a statute has been held to authorize the transfer 
of cases from one side of the court to another only 
where the case is brought on the wrong side of the 


court,^3 and to give no authority for the arbitrary 
transfer of a case, with or without motion of the 
parties, except where the question of a proper 
jurisdiction of the subject matter is involved.44 
The removal of actions at law, under such a statute, 
has been held to include cases where equity jurisdic¬ 
tion is enlarged or rendered more complete by 
statute.'^® In the construction of such statutes the 
principle that a court of equity may enjoin actions 
at law where the law court could adjudicate the 
same questions, but could not afford the adequate 
and full relief which is the basic ground of equi¬ 
table interference, applies.^® 

Construction in pari materia. The several sec¬ 
tions of the statutory article governing the transfer 
of causes are to be construed in pari materia.^7 

Applicability to pending cases. A statute provid¬ 
ing for transfer from the equity side to the law 
side has been held applicable to cases pending when 
it became the law.^S 


35. Me.—^American Oil Co. v. Car¬ 
lisle, 63 A.2d 676, 144 Me. 1. 

36. Me.—^American Oil Co. v. Car¬ 
lisle, supra. 

XTecessity for 6 q.tiit 7 jnxisdictioiL 
Before a case can be heard and de¬ 
termined as a cause in equity under 
statute providing- therefor when in 
an action at law in superior court it 
appears that rights of parties can 
be better determined and enforced 
by a decree in equity, cause of ac¬ 
tion must be one within equity ju¬ 
risdiction of court; if it is not, 
transfer to equity would be legal 
error and would confer no jurisdic¬ 
tion on equity court to hear and de¬ 
termine cause, notwithstanding de¬ 
fendant may have pleaded equitable 
defense to action at law.—^American 
Oil Co. V. Carlisle, supra. 

37. TJ.S.—General Discount Corp. v. 
Sadowski, C.A.Mich., 183 F.2d 542. 

38. U.S.—General Discount Corp. v. 
Sadowski, supra. 

39. Ala.—^Ex parte Adams Const. 
Co., 37 So.2d 497, 251 Ala. 347. 

Particular oondltious 

(1) In order to require a judge at 
law to transfer a cause to equity 
under authority of statute, the eq¬ 
uitable right or defense must be suf¬ 
ficient to dispose of the cause, and 
it cannot have that effect on the law 
side of the court.—^Ex parte Adams 
Const. Co., supra. 

(2) The statute providing for jury 
trial in a suit to quiet title to lands 
acquired by tax deed contemplates 
that before suit is transferred to 
law side for trial on issue of posses¬ 
sion of any lands described in bill 
facts presented to chancellor should 


be such as to admit of framing of 
a real issue for jury to try, and such 
an issue is not presented where a 
sufficient set of facts is not present¬ 
ed by answer to warrant entry of a 
lawful verdict for defendant and 
where, consequently, it would be 
duty of trial judge to take case from 
jury and enter judgment for plain¬ 
tiff.—Sudduth V, Hutchison, Fla., 42 
So.2d 355. 

40. Me.—Estabrook v. Hughes, 178 
A. 842, 133 Me. 408—Viles v. Kor- 
ty, 174 A. 903, 133 Me. 154. 

64 C.J. p 50 note 12. 

Equity rule 

Fla.—West v. Shirley, 69 So.2d 182. 
Accounts between joint adventurers 
Where evidence in action on ac¬ 
count by alleged broker showed that 
parties were joint adventurers, but 
was insufficient to adjust accounts 
between them, case should be trans¬ 
ferred to equity docket for deter¬ 
mination on new pleadings in equity. 
—^Waldo Lumber Co. v. Metcalf, 171 
A. 395, 132 Me. 374. 

41, Ala.—^Hall v. Clark, 151 So. 445, 
227 Ala. 571. 

Me.—^American Oil Co. v. Carlisle, 63 
A.2d 676, 144 Me. 1. 

Mich.—^Ritter v. Corkins, 30 N.W.2d 
41, 319 Mich. 484. 

64 C.J. p 50 note 13. 

Equity rule 

Pa.—Prudential Ins. Co. of America 
‘ V. Ptohides, 186 A. 386, 122 Pa. 
Super. 469—^Ninth Bank & Trust 
Co. V. Spector, 19 Pa.Dist. & Co. 
532 —^Detwiler v. Glasgow. Com. 
PI., 30 West.L.J. 259. 

Court acting In appellate capacity 
Md.—Doub V. State Tax Commission, 
17 A.2d 114, 179 Md. 186, followed 
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in Finan v. State Tax Commission, 
17 A.2d 117, 179 Md. 693, and Mc¬ 
Mullen Bros. V. State Tax Commis¬ 
sion, 17 A.2d 117, 179 Md. 694. 
Transfer as quo warranto action, 
to law side, held not proper.—Fin- 
layson v. West Bloomfield Tp., 31 N. 
W.2d 80, 320 Mich. 350. 

Claim by persons not parties 
In ejectment suit, the fact that 
others who were not parties claimed 
an interest in the property would 
not justify transfer of the suit to 
the equity docket, where the statute 
made no such provision.—Preult v. 
Wallace, 189 So. 887, 238 Ala. 162. 
Nonresidence; assertion of set-off 
Statute does not authorize trans¬ 
fer of purely legal action to chan¬ 
cery side of court because of non¬ 
residence of plaintiff, and in order 
that defendant may assert set-off 
not pleadable at law.—Odessky v. 
Monterey Wine Co., 49 S.E.2d 330, 
188 Va. 184—Dexter-Portland Cement 
Co. V. Acme Supply Co„ 133 S.E. 788, 
147 Va. 758. 

42. Me.—^American Oil Co. v. Car¬ 
lisle, 63 A.2d 676, 144 Me. 1. 

43- Va.—Quick v. Southern Church¬ 
man Co., 199 S.E. 489, 171 Va. 403. 

44. Va.—Quick v. Southern Church¬ 
man Co., supra. 

45. Ala.—Pickens County v. Wil¬ 
liams, 156 So. 648, 229 Ala. 250. 

46. Ala,—Carpenter v. First Nat. 
Bank, 181 So. 239, 236 Ala. 213. 

47. Ala.—^Ex parte State ex rel. 
King, 171 So. 892, 233 Ala. 318. 

48. Fla.—Frierson v. Frierson, 149 
So. 18, 110 Fla. 416. 
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c. Where Account or Accounting Is Involved; 

Complexity of Case 

An action on, or involving, an account so complicated 
that it cannot properly be tried by a Jury and requires 
the facilities of an equity court may be transferred to 
equity. 

Both under statutes expressly so providing and 
otherwise, an action on, or involving, an account 
which is so intricate or complicated that the case 
cannot properly be tried by a jury, and the use of 
the facilities which a court of equity affords is nec¬ 
essary to an approximately accurate finding, may 
and should, if the action is on the law docket, be 
transferred to the equity docket^^ or, if the action 
is on the equity docket, it need not be transferred to 
the law docket.50 However, there may be cases 
in which an account, or the contested portion there¬ 
of, is not so complicated as to come within this 
rule,5i even though the process of sustaining the 
account by evidence may be a tedious one®^ or the 
controversy could be more conveniently tried before 
a master or commissioner or the court alone than 
before a juryj^s and even where an action at law 
involves a complicated account a transfer to the 
equity side of the court should be ordered only if 
plaintiff’s rights will not be jeopardized thereby.^^ 
Also, transfer to equity is not required where there 
is no need for an accounting.55 

A motion for transfer to the equity side of the 
docket so that an accounting may be had has been 
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held not within the scope and influence of a statute 
providing for removal of a cause to the equity 
side;55 and under such a statute the fact that an 
accounting in equity would be more nearly perfect 
than the verdict of a jury does not warrant a 
transfer where all questions at issue between the 
parties may be duly tried and disposed of in the 
common-law action of assumpsit.57 Under a stat¬ 
utory provision empowering the court to order the 
transfer of an action from the ordinary to the 
equity docket whenever it shall be of the opinion 
that such transfer is necessary because the case 
involves such great detail of facts as to make it 
impracticable for a jury intelligently to try the case, 
transfer will not be made where the case involves 
no unusual complications but where it does it is 
an abuse of discretion not to transfer the case.59 

Action at law involving partnership account or 
accounting may and should be transferred to 
equity. 

d. Transfer as Mandatory or Discretionary 

In the absence of circumstances under which a 
transfer of a cause from one docket to another is a 
matter of right, whether or not such a transfer shall be 
made rests in the sound discretion of the court. 

Where, under the statute, a party is entitled, as 
a matter of right, to a transfer of a cause from the 
law side to the equity side of the court, or vice versa, 
the duty to transfer is mandatory, and not dis¬ 
cretionary, on the part of the trial judge.®! jn the 


49. Iowa.—Mann v. Wilson & Co. of 
Kansas, 263 N.W. 606, 218 Iowa 
395. 

Ky.—^Hyden v. Grissom, 206 S.W.2d 
960, 306 Ky. 261—King v. McMil¬ 
lan, 169 S.W.2d 10, 293 Ky. 399— 
Kramer v. Kramer, 166 S.W.2d 766, 
288 Ky. 150—Commercial Union 
Assur. Co. V. Howard, 76 S.W.2d 
246, 256 Ky. 363. 

64 C.J. p 50 note 15. 

Pailare to transfer held prejudicial 
error 

Ky.—Turner-Elkhorn Coal Co. v. 
Smith, 56 S.W.2d 545, 247 Ky. 112. 

50. Ky.—Hely v. Hoertz, 82 S.W. 
402, 26 Ky.L. 644, 119 Ky. 119, 82 
S.W. 985, 26 Ky.L. 1016. 

51. Ark.—Unionaid Life Ins. Co. v. 
Bank of Dover, 90 S.W.2d 982, 192 
Ark, 123—Wasson v. Phillips, 79 S. 
W.2d 264, 190 Ark. 417. 

Ky.—Bituminous Cas. Corp. v. Camp¬ 
bell. 224 S.W.2d 692, 311 Ky. 438— 
Cable V. McCoun, 126 S.W.2d 818, 
277 Ky. 410—Sesmer v. Barton’s 
Adm’x, 67 S.W.2d 1020, 248 Ky. 15. 

Pa.—^Mitchell v. Serr, Com.Pl., 33 
Erie Co. 143, 

S.C.—Monteith v. Harby, 3 S.E.2d 


250, 190 S.C. 453—^Monteith v. Har¬ 
by, 197 S.E. 216, 187 S.C. 168. 

64 C.J. p 51 note 17. 

Only simple calcnlations involved 
Ala.—Ex parte Deaton, 8 So.2d 819, 
243 Ala. 154. 

Neb.—First Trust Co. of Lincoln v. 

Waller, 271 N.W. 681, 132 Neb. 239. 
Action on fire policy 
Ky.—Insurance Co. of North Amer¬ 
ica V. Creech Drug Store, 94 S.W. 
2d 654. 264 Ky. 364. 

Employee's suit for wag’es 
Ky.—Lambert v. Emperor Coal Co., 
106 S.W.2d 86, 269 Ky. 34. 

52. U.S,—Mounger v. Wells, C.C.A. 
Tex., 23 F.2d 374. 

53. Ark.—Bagnell Tie, etc., Co. v. 
Goodrich, 82 Ark. 547, 102 S.W. 228, 

Iowa.—Fleener v. Nugent, 171 N.W. 
3, 185 Iowa 701. 

54. Mich.—^Liquidating Holding Cor¬ 
poration v. Mortgage & Contract 
Co., 243 N.W. 30, 258 Mich. 476. 

55. Mo.—Scott V. Kempland, 264 S. 
W.2d 349. 

56. Ala.—Bonie v. Griffin, 40 So.2d 
870, 252 Ala. 299—Ex parte Dayton 
Dress Co., 174 So. 778, 234 Ala. 
231. 


57. Ala.—Ex parte Dayton Dress 
Co., supra. 

58. Ky.—Lane v. Rowland, 175 S.W. 
2d lOOO, 295 Ky. 868. 

Action on Indemnifying bond 

Refusal of the court to transfer 
an action on indemnifying bond giv¬ 
en to sheriff was not error where 
the case did not involve any unusual 
complications; facts that several ar¬ 
ticles of property were involved in 
action and that there were several 
witnesses were insufficient to re¬ 
quire transfer.—Lane v. Rowland, 
supra. 

59. Ky.—Turner-Elkhom Coal Co. v. 
Smith, 56 S.W.2d 545, 247 Ky. 112. 

€0. Iowa.—^Horton v. Bada, 181 N. 
W. 251. 

Vt.—Nelson v. Nelson, 122 A. 490, 97 
Vt. 50. 

61. Mich.—^Berry v. Dehnke, 5 N.W. 
2d 605, 302 Mich. 614—-White Star 
Refining Co. v. Evans, 257 N.W. 
916, 269 Mich. 636—Lake Superior 
Brass Foundry Co. v. O’Brien, 176 
N.W. 409, 209 Mich. 380. 

Va.—Chesapeake & Potomac Tel. Co. 
of Va. V. City of Newport News, 
73 S,E.2d 394, 194 Va. 409—^Nash 
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absence of circumstances under whicb a transfer is 
a matter of right, such a transfer is discretionary 
with the court, and is not reviewable except for 
an abuse of discretion.®3 

e. Pleading, Issues, or Evidence in General 

(1) Pleadings and evidence 

(2) Legal issues 

(3) Equitable issues 

(1) Pleadings and Evidence 

Whether a cause is to be transferred ordinarily Is 
to be determined on the face of the pleadings, rather 
than on the evidence introduced. 

Ordinarily the question whether or not a cause 
is to be transferred is to be determined on the face 
of the pleadings,®^ rather than on the evidence in¬ 


troduced on the trialbut in some circumstances 
the evidence or proof, or the absence thereof, may 
be taken into consideration.®® While the denial of 
a motion to transfer based on the pleadings cannot 
be made erroneous by evidence subsequently intro¬ 
duced,®*^ the evidence may make it proper to re¬ 
consider the motion.®® 

(2) Legal Issues 

According to some authorities, In an equitable pro¬ 
ceeding a legal issue, or a fact issue as to which there 
Is a right to a jury trial, may be transferred to the 
ordinary, civil issue, or law docket. In a law action, legal 
issues are not to be transferred to the equity side. 

Where, in an equitable action or proceeding, there 
is a legal issue or an issue of fact as to which there 
is a right to a jury trial, and such right is not 


V. Harman, 139 S.E 273, 148 Va. 
610. 

62. Ill.—Grossman v. Grossman, 26 
N.E.2d 678, 304 Ill.App. 507—Glen- 
non V. Glennon, 19 N.E.2d 412, 299 
I11.APP. 13. 

Ky.—^Nussbaum v. Wasbutsky, 117 
S.W.2d 902, 273 Ky. 661. 

N.J.—O’Neill V. Vreeland, 77 A. 2d 
899, 6 N.J. 158—Steiner v. Stein, 
66 A.2d 719, 2 N.J. 367. 

S.C.—^W. B. Boyle Co. v. Automobile 
Ins. Co. of Hartford, Conn., 166 S. 
E. 886, 168 S.C. 63. 

Court not bound to transfer on own 
motion see infra § 25 b. 

Judicial, uot uureetrained or abso¬ 
lute, discretion 

Me.—American Oil Co. v. Carlisle, 63 
A.2d 676, 144 Me. 1. 

MaiTistexial, not personal, discretion 
Me.—^American Oil Co. v. Carlisle, 
supra. 

Statutory discretion 

(1) Statutory discretion of trial 
judge as to transfer is not to be 
exercised arbitrarily or willfully, but 
with regard to what is right and 
equitable imder the circumstances 
and the law, and directed by the rea¬ 
son and conscience of the judge to a 
just result.—Commercial Union 
Assur. Co. V. Howard, 76 S.W.2d 246, 
256 Ky. 363. 

(2) Statutory discretion held 
abused.—Lambert v. Emperor Coal 
Co., 106 S.W.2d 86, 269 Ky. 34—Tur- 
ner-Elkhorn Coal Co. v. Smith, 66 S. 
■W.2d 646, 247 Ky. 112. 

63. N.J.—O’Neill v. Vreeland, 77 A. 
2d 899, 6 N.J. 168—Steiner v. Stein, 
66 A.2d 719, 2 N.J. 367. 

64. Ala.—^Edge v. Bonner, 69 So-.2d 
683, 257 Ala. 385. 

Ark.—Gingles v. Rogers, 175 'S.W.2d 
192, 206 Ark. 916—Kelly v. De 
Wees, 140 S.W,2d 1011, 200 Ark. 
770. 

Ky.—Wilhoit v. CundifiC, 163 S.W.2d 
280, 291 Ky. 99—Commercial Union 


Assur. Co. V. Howard, 76 S.W.2d 
246, 256 Ky. 363—^Insurance Co. of 
North America v. Creech Drug 
•Store, 75 S.W.2d 662, 266 Ky. 66. 
Mo.—Babcock v. Rieger, 68 S.W.2d 
722, 332 Mo. 528—^Meier v. Eureka- 
Security Fire &, Marine Ins. Co. of 
Cincinnati, Ohio, App., 168 S.W.2d 
127—^Nelson v, Massman Const. 
Co., 91 S.W.2d 623, 231 Mo.App. 1, 
certiorari denied Massman Const. 
Co. V. Nelson, 67 S.Ct. 32, 299 U.S. 
569, 81 L.Ed. 419, rehearing denied 
57 S.Ct 114, 299 U.S. 621, 81 L.Ed. 
457. 

Neb.—Garbark v. Newman, 51 N.W. 

2d 316, 155 Neb. 188. 

Pa—Jones v. Krikevsky, Com.Pl., 48 
Lack.Jur. 26. 

S.C.—^Morris v. Lambert 62 S.B.2d 
841, 218 S.C. 384. 

64 C.J, p 61 note 22. 

Pleadings preseutixig no equitable is¬ 
sue 

Ky.—^Louisville Trust Co. v. Heim- 
buecher, 66 S.W,2d 96, 252 Ky. 217 
—Sesmer v. Barton’s Adm'x, 67 S. 
W.2d 1020, 248 Ky. 16—Weber v. 
Commonwealth, 54 S.W.2d 393, 245 
Ky. 848. 

Zixclusiveibsr equitable issues present¬ 
ed by interpleader 

Ky.—^Kavinedus v. Maglia, 94 S.W. 
2d 675, 264 Ky. 276. 

Prooessioning proceedings; title to 
land 

N.C.—^mil r. Toung, 6 S.E. 2d 830, 217 
N.C. 114—’Jackson v. Jemigan, 5 S. 
E.2d 143, 216 N.C. 401. 

Affidavit in support of motion to 
transfer cannot be permitted to take 
place of pleadings in determining 
right to the transfer.—Commercial 
Union Assur. Co. v. Howard, 76 S.W. 
2d 246, 266 Ky, 363. 

Assertion of title by defendant in 
ejectment 

Where defendant in action in eject¬ 
ment asserted title in himself to 
tracts described in petition, it was 
proper to transfer action to equity 
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on plaintiffs' motion and proceed with 
action as an equitable one to quiet 
title.—^Woods v. Garrard, 138 S.W. 2d 
325, 282 Ky. 233. 

Transfer by derk 

(1) Where issues of fact are raised 
by the pleadings, the clerk of the su¬ 
perior court must transfer the cause 
to the civil issue docket.—Boone v. 
Sparrow, 70 S.E.2d 204, 236 N.C. 396. 

(2) Where special proceeding to 
establish boundary is brought, and 
defendant, by answer, denies peti¬ 
tioner’s title and pleads twenty years’ 
adverse possession as a defense, 
clerk should transfer cause to the 
civil issue docket for trial during 
term on all issues raised by the 
pleadings.—Simmons v. Lee, 63 S.E. 
2d 79, 230 N.C. 216. 

65. N.T.—^Freeman v. Miller, 142 N, 
T.S. 797, 167 App.Dlv. 716. 

Pa.—Jones v. Krikevsky, Com.Pl., 48 
Lack.Jur. 25. 

64 C.J. p 61 note 23, 

66- Ky.—Pickrell v. Wilson, 250 S. 
W. 136, 199 Ky. 20. 

Pa.—Nallin-Jonnings Park Co. v. 
Sterling, Com.Pl,, 46 Lack.Jur. 163, 
12 Som.Leg.J. 301. 

64 C.J. p 51 note 24. 

Ejectment; purchase under option 
In action of ejectment, where ad¬ 
ministratrix of lessee sought to have 
case transferred to equity and have 
answer considered as asking for spe¬ 
cific performance of option to pur¬ 
chase, although there was no evi¬ 
dence tending to show that lessee 
had ever elected to purchase under 
option, transfer of the case to equity 
would have been futile, and refusal to 
do so was not error.—Gerrish v. 
Greening, 276 N.W. 264, 281 Mich. 
574. 

67. Iowa.—Mitchell v. Beck, 156 N. 
W. 428, 160 N.W. 232, 178 Iowa 
786. 

68. Iowa.—Gorman v. Joens, 179 N. 
W. 138, 189 Iowa 845, 
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waived, such issue is, under the statutes, rules of 
court, or practice in some jurisdictions, subject to 
transfer to the ordinary, civil issue, or law docket 
for trial,69 although there is also authority to the 
contrary.*^9 However, the rule does not apply where 
there is no issue or question of fact to submit to 
a jury a transfer is not absolutely required where 
the issue in question is one which courts of law and 
equity have concurrent jurisdiction to try^s or is 
one of fact in an action of exclusively equitable 
cognizance and there is no right to a jury trial 
thereof and, if a transfer is ordered, it should 
be only of the issue or issues in question and not 
of the whole case*^^ unless the only matters put or 
remainmg in issue are of a legal nature.'^s 

Action at law. In an action at law, legal issues 
or common-law issues of fact triable by a jury are 
not to be transferred to the equity side of the 
docket*^® regardless of whether they are the only 
issues’^'^ or there are also equitable issues.*^^ 

Mandamus. It is proper to refuse to transfer a 
mandamus proceeding to the civil issue docket for 
trial by jury where there are no issues of fact to be 
tried by a jury.'^9 

(3) Equitable Issues 

Under some statutes an equitable issue in an action 
at law may be transferred to equity; but equitable issues 
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in an equitable action do not justify transfer of the case 
to the law side. 

Under a statute authorizing the transfer, an equi¬ 
table issue in an action at law may be transferred 
to the equity docket,^^ at least where the issue is 
exclusively cognizable in equity,or all the is¬ 
sues are cognizable in chancery, although none is 
exclusively so.^^ Where only part of the issues are 
equitable, the transfer should be limited to such is¬ 
sues and not embrace the whole case.^^ Where 
there is nothing in the pleadings showing that ei¬ 
ther party seeks equitable relief, and no allegations 
are pointed to which convert the case into one in 
equity, a transfer is not justified on the theory that 
the pleadings show that equitable issues are in¬ 
volved. 

Suit in equity. Where, in an equitable action, 
equitable issues are presented,S5 or all the issues 
are equitable,^® it is not proper or necessary to 
transfer the case to the common-law docket or the 
law side of the court. 

f. Plaintiff’s Pleadings 

(1) In action at law generally 

(2) In suit in equity generally 

(3) Amended, supplemental, or substi¬ 

tuted pleadings 

(4) Reply 


69. Ky.—^Phillips v. Phillips, 171 S. 
W.2d 458. 294 Ky. 323—Marr v. 
Lawson, 161 S.W.2d 42, 290 Ky. 

S42. 

Pa.—Smith v. Steadman, Com.Pl., 28 
Erie Co. 6. 

64 C.J. p 51 note 27. 

Issue of accord and satisfactioii of 
Judgment 

Ky.—Wood V. Wood, 264 S.W.2d 260. 
Issue of title 

N.C.—Murphy v. Smith, 70 S.E.2d 697. 
236 N.C. 465—Keen v. Parker, 8 S. 
E.2d 209, 217 N.C. 378—Gibbs v. 
Higr^ns, 1 S.E.2d 564, 215 N.C. 201. 

70. Iowa.—^Deaton v. Hollingshead, 
282 N.W. 329, 225 Iowa 967—Wil¬ 
liamsburg Sav. Bank v. I>onohoe, 
212 N.W. 565, 203 Iowa 257. 

71. Ky.—Waller v. Hodge, 283 S.W. 
1047, 214 Ky. 705. 

72. Ky.—Gray v, Grimm, 163 S.W. 
762, 157 Ky. 603—^Louisville, etc., 
R. Co. V. Carter, 66 S.W. 608, 23 
Ky.L. 2017. 

73- Ky.—^Mercer County v. Harrods- 
burg, 66 S.W, 10, 23 Ky.L. 1744, 56 
L.R.A. 683. 

74. Ky.—Phillips v. Phillips, 171 S. 
W.2d 468, 294 Ky. 323—^Pomash v. 
Antrobus, 199 S.W. 781, 178 Ky. 621 
—Consolidated Coal Co. v. Vanover, 
179 S.W. 43, 166 Ky. 172. 


75. Iowa.—^Fltzgibbon Midland 

Mortg. Co., 199 N.W. 292, 197 Iowa 
1379. 

Ky.—'Wilson v. Carrollton Leaf To¬ 
bacco Warehouse Co„ 209 S.W. 714, 
183 Ky. 636. 

76. Ky.—Conservative Life Ins. Co. 

V, Hutchinson, 52 e.W.2d 709. 244 
Ky. 746—^Louisville & N. R. Co. v. 
Tuttle, 258 S.W. 688, 201 Ky. 798. 

Fxand In ezecntbig release 

The issue of fraud in the execu¬ 
tion of a release was properly triable 
at law, and court did not err in over¬ 
ruling motion to transfer to equity 
for trial thereof.—-High Splint Coal 
Co. V. Cox, 186 S.W.2d 1, 299 Ky. 
532. 

77. Ky.—^Republic Coal Co. t. Ward, 
230 S.W. 295, 191 Ky. 368. 

78. Iowa.—-Mitchell v. Beck, 156 N. 

W. 428, 160 N.W. 232, 178 Iowa 
786. 

79. N.C.—City of Durham v. South¬ 
ern R. Co., 117 S.E. 17, 185 N.C. 240, 
affirmed 45 S.Ct. 61, 266 U.S. 178, 
69 L.Ed. 231.- 

80. Ky.—Elliott v. Pikeville Nat. 
Bank & Trust Co., 128 S.W.2d 766, 
278 Ky. 325. 

64 C.J. p 52 note 38. 
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81. Iowa.—Groen v. Perris, 176 N. 
W. 213, 189 Iowa 21. 

82. Ark.—^Hawkins Bros. v. Lesser- 
Goldman Cotton Co.. 248 S.W. 275, 
157 Ark. 299. 

83- Iowa.—Hagedom v. Bingham, 
203 N.W. 3, 199 Iowa 993. 

64 C.J. p 52 note 41. 

Befonnation of note; agxeemeiLt to- 
indorse 

In action on note payable to mak¬ 
ers, where issue of reformation of 
note was transferred to equity, court 
should have also transferred issue of 
specific performance of maker's al¬ 
leged oral agreement to indorse note. 
—^In re Divelbess' Estate, 249 N.W. 
260, 216 Iowa 1296. 

84. Mo.—^Nelson v. Massman Const. 
Co., 91 S.W.2d 623, 231 Mo.App. 1, 
certiorari denied Massman Const. 
Co. V. Nelson, 57 'S.Ct. 32, 299 U.S. 
569, 81 L.Ed. 419, rehearing denied 
67 S.Ct. 114, 299 U.S. 621, 81 L.Ed. 
467. 

85. U.S.— J6LCk T. Hood, D.C.Okl., 28- 
P.2d 118, affirmed, C,C.A„ 89 F.2d 
694, 

86 . Ky,—Stokes v. Farmers' & Mer¬ 
chants' Bank of Elkton, 44 S.W.2d 

1 837, 241 Ky. 699. 
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(1) In Action at Law Generally 

A law action is transferable to equity where the 
plaintiff’s pleading makes out a case for equitable relief. 

Where an action was brought at law, the ques¬ 
tion whether the court erred in transferring or re¬ 
fusing to transfer the cause to equity is determinable 
from the averments of the petition or complaint, 
taken as true,at least where the court acted be¬ 
fore an answer was filed or testimony was ad- 
duced.S9 When transferability is tested by plain¬ 
tiff ^s original pleading, the cause is deemed subject 
to transfer where the petition or complaint makes 
out a proper case for equitable relief^O or shows that 
the remedy at law is inadequate,^^ or where the 
only case, if any, made out by it is within the ex¬ 
clusive jurisdiction of a court of equity.92 On the 
other hand, the cause is not transferable where the 
petition or complaint states a cause of action at 
law,93 or does not seek, or state a ground for, 
equitable relief,or raise equitable issues,or 
where complete relief may be granted at law,^^ or 
where the petition prays for an injunction merely 


as an auxiliary statutory remedy.®*^ Where issues 
arise, and are to be litigated, which are not cogni¬ 
zable in a court of law, plaintiff has the right to 
have the cause transferred to the equity side of the 
docket.^ ^ 

(2) In Suit in Equity Generally 

Ordinarily, where the plaintiff's pleading in equity 
fails to state a cause of action therein, but shows a cause 
of action at law, or that the remedy at law is adequate, 
the cause is subject to transfer, but not where the 
pleading states a cause of action, or presents a contro¬ 
versy, cognizable in equity. 

Where a suit was brought in equity, resort is to 
be had to the allegations of the bill, petition, or 
complaint in determining whether or not the court 
erred in transferring or refusing to transfer the 
cause to the law docket doubts as to the propriety 
of the transfer should be construed in favor of the 
pleader.! Ordinarily the cause is subject to transfer 
where the bill, petition, or complaint is insufficient to 
state a cause of action in equity but states, or shows 
that plaintiff has, a cause of action at law, or raises 
a purely legal question,^ or shows that the remedy 


87. Iowa.—^Majkworth v. State Sav. 
Bank of Woden, 237 N.W. 471, 212 
Iowa 954. 

Prayer; relief soiLglit 

(1) Prayer alone is not determina¬ 
tive of the question.—Stoddard v. 
Gabriel, 14 N.W.2d 737, 234 Iowa 
1366, 

(2) In a proceeding: for ,a declara¬ 
tory judgrment to determine rigrhts 
which arose out of the performance 
of contracts, where the court did not 
find that the relief was obtainable in 
equity it could not order transfer of 
the case.—^Porcelain Enamel & Man¬ 
ufacturing Co. of Baltimore v. Jeff¬ 
rey Mfg. Co., 11 A.2d 4S1, 177 Md. 
677. 

88. Mich.—Chlebek v. Mikrut, 68 N". 
W.2d 125, 336 Mich. 414. 

89. Ark,—Rinehart & Gore v. Row¬ 
land, 213 S.W. 17, 139 Ark. 90, 

Iowa.—‘McAnulty v. Peisen, 226 N. 
W. 144, 208 Iowa 625. 

90. Iowa.—Stoddard v. Gabriel, 14 
N.W.2d 737, 234 Iowa 1366. 

64 C.J. p 52 note 47. 

Claim agaixLSt estate 
Iowa.—^In re Sibert's Estate, 263 N. 
W. 5, 220 Iowa 971. 

Jndgment on note; enforcement of 
Uen 

Fact that petition seeking judg¬ 
ment on note also sought enforce¬ 
ment of lien authorized court to 
transfer cause to equity docket for 
trial.—Black Motor Co. v. Hensley, 
98 S.W.2d 281, 266 Ky. 110. 

91. S.C.—Chisolm v. Pryor, 35 S.E 

2d 21, 207 S.C. 54. * 


92. Iowa.—McAnulty v. Peisen, 226 
N.W. 144, 208 Iowa 625. 

93. Iowa.—^Fleener v. Nugent, 171 N. 
W. 3, 185 Iowa 701. 

N.Y.—Bomptin Realty Co. v. City of 
New York, 88 N.Y.S.2d 629, 275 
App.Div. 843. 

94. Ala.—Meadows v. Birmingham 
Federal Sav. Lroan Soc., 166 So. 53, 
232 Ala. 3. 

Ind.—^New York Life Ins. Co. v. 
Skinner, 14 N.B.2d 666, 214 Ind. 
384. 

Ky.—Braun v. Smith, 178 S.W.2d 940, 
297 Ky, 162. 

Me.—'American Oil Co. v. Carlisle, 63 
A.2d 676, 144 Me. 1. 

64 C.J. p 52 note 60. 

95. S.C.—^Morris v. Lambert, 62 S. 
E.2d 841, 218 S.C. 384. 

96. N.Y.—^Bomptin Realty Co. v. 
City of New York, 88 N.Y.S.2d 529, 
276 App.Div. 843. 

97- Iowa—^Pisny v. Chicago & N. 
W, Ry. Co., 221 N.W. 205, 207 Iowa 
515, modified on other grounds 222 
N.W. 609, 207 Iowa 515. 

98. Ala.—Carpenter v. First Nat. 
Bank, 181 So. 239, 236 AJa 213. 

Poreclosnre action 

Ala—Carpenter v. First Nat Bank, 
supra 

99. Mich.—Berry v. Dehnke, 5 N.W. 
2d 505, 302 Mich. 614. 

64 C.J. p 52 note 52. 

The averments of the prayer of a 
petition are not in themselves con¬ 
trolling.—Missildine v. Brightman, 
14 N.W.2d 700, 234 Iowa 1339. 

1 . Fla—Wilson v. Wakulla Edge- 
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water Co., 36 So.2d 440, 441, 160 
Fla 702. 

“When the complainant has made 
out a case, his election of the forum 
should not be set at naught unless 
shown to be clearly in error."—^Wil¬ 
son V. Wakulla Edgewater Co., su¬ 
pra 

2. Fla—^Workingmens Co-op. Bank 
V. Wallace, 9 So.2d 731, 151 Fla 329 
—Frierson v. Frierson, 149 So. 18, 
110 Fla 416. 

Iowa.—Bankers Life Co. v. Bennett, 
263 N.W. 44, 220 Iowa 922. 

Mich.—'MichigaJi Bean Co. v. Burrell 
Engineering & Construction Co., 11 
N.W.2d 12, 306 Mich. 420. 

N.J.—^DiCataldo v. Harold Corp., 83 
A.2d 645, 16 N.J.Super. 471—P. W. 
Horstmann Co. v. Rothfuss, 16 A. 
2d 623, 128 N.J.Eq. 168—Smith v. 
Brands, 180 A. 839, 118 N.J.Eq. 453. 
N'.Y’.—^Byrne v. Blaker Advertising 
Agency, 267 N.Y.S. 662, 239 App. 
Div. 395—Long Bldg. v. Buffalo 
Anthracite Coal Co., 74 N.Y.S.2d 
281, 190 Misc. 97—^Moen v. Thomp¬ 
son, 61 N.Y.S.2d 267, 186 Misc. 647 
—Block V. Selectar Mfg. Corp., 66 
N.Y.S.2d 846, 

Or.—Scobey v. Swartz, 160 P.2d 280, 
176 Or. 664. 

Pa—^Redditt v. Horn, 64 A.2d 809, 361 
Pa 633—Bobus v. Bacher, 2 A.2d 
524, 133 PaSuper. 167—McMena- 
mln V. Philadelphia Transp. Co., 55 
PaDist. & Co. 557, affirmed 51 A.2d 
702, 356' Pa. 88—Eggert v. Corr, 
30 PaDist & Co. 710, 54 Montg. 
Co. 54—Wilson v. Susquehanna 
Pipe Line, Com.Pl., 28 Del.Co. 51— 
Mitchell V. Serr, Com.Pl., 33 Erie 
Co. 143—St. Volodmir Greek Cath- 
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at law is adequate or fails to show that it is in- 
adequate.3 

On the other hand, the cause is not transferable 
where the bill or petition states a cause of action, or 
piesents a controversy, cognizable in equity;^ and 
even where the court sustains a demurrer to the 
bill or holds that it does not state a cause for equi¬ 
table relief it may, in some instances, properly 
decline to transfer the cause to the law side of the 
court, as where the pleading does not state a cause 
of action at law.^ 

Multifarious bill; numerous defendants. Where 
a bill in equity is bad for multifariousness, and be¬ 
cause of the existence of an adequate remedy at law, 
it should not be transferred to the law docket, since 
it would be subject to the objection that there is 
a misjoinder;® so, even where plaintiff has an ade¬ 
quate and complete remedy at law, the bill will not 
be certified to the law side if it is so multifarious 
in nature, and so defective, as to preclude re¬ 
covery.*^ Likewise, transfer is properly refused 
where, by reason of numerous transactions with dif¬ 
ferent defendants, it would be utterly impossible, 
under the rules of pleading, so to change or amend 


the pleadings as to deal with the different angles of 
the controversy in a single suit.^ 

Statement of both legal and equitable causes of 
action. Where, in an action brought in equity, the 
bill or petition states two causes of action, one equi¬ 
table and the other purely legal, it is not proper 
or necessary to transfer the entire case,® although 
ordinarily the legal cause of action should, on prop¬ 
er application, be transferred to the law docket or 
the law side of the court.^® Where an action is 
started in equity, seeking injunction abating a 
nuisance and damages and plaintiff elects to proceed 
under a division of the petition which is merely an 
action for permanent damages, the cause is properly 
transferred to the law side of the calendar.^^ 

(3) Amended, Supplemental, or Substituted 
Pleadings 

The amendment, supplementation, op substitution of 
the plaintiff's pleading may so change the action as to 
make it transferable to the other docket. 

Amendments of the complaint or petition may so 
change an action brought at law as to make it 
transferable to the equity docket^^ or so change an 
action brought in equity as to make it transferable 


olic Church v. Kutsky, Com.Pl., 34 
Luz.Legr.Reg. 132. 

Va,—Chesapeake & Potomac Tel. Co. 
of Va. V. City of Newport News, 
73 S.E.2d 394, 194 Va. 409. 

64 C.J. p 52 note 53. 

Bill treated as rale to open judgment 
Pa.—Boehm v. Gramatan Nat. Bank 
& Trust Co*., 65 Pa.Dist. & Co. 297, 
23 Leh.Li.J. 80—^Holley v. Grama- 
tan Nat. Bank & Trust Co., Com.Pl., 
31 North.Co. 364. 

Several counts; entire case trans¬ 
ferred 

Iowa.—^Vosges v. Clark, 38 N.W.2d 
611, 240 Iowa 1108. 

Transfer to Jury calendar 

If complaint in equity states cause 
of action at law. plaintiff, although 
case was on court calendar as an 
issue for court to decide, would be 
entitled on motion to have it trans¬ 
ferred to jury calendar and tried as 
an issue of fact by the jury.—Ooster- 
wyk V. Bucholtz, 27 N.W.2d 361, 250 
Wis. 621. 

3. Iowa.—Bankers Life Co. v. Ben- j 
nett, 263 N.W. 44, 220 Iowa 922. 

Pa, —Prudential Ins. Co. of America 
V. Moore, 14 A.2d 277, 339 Pa. 13— 
Caskie v. Philadelphia Rapid 
Transit Co., 184 A. 17, 321 Pa. 157, 
106 A.L.R. 318—^Mariotti v. Greco, 
66 Pa.Dist. & Co. 627, 47 Lack.Jur. 
1—'McMenamin v. Philadelphia 
Transp. Co., 66 Pa.Dist. & Co. 657, 
affirmed 61 A.2d 702, 356 Pa. 88— 
Eggert V. Corr, 30 Pa.I>ist. & Co. 


710, 54 Montg.Co. 54—^Bbersole v. 
Stotz, Com.Pl., 50 Lanc.Rev. 315, 
60 York Leg.Rec. 183—Meleto v. 
Piacenti, Com.Pl., 32 Luz.Leg.Reg. 
213—Ronco v. Ronco, Com.Pl., 29 
North.Co. 225—Canfield v. Bensing- 
er, Com,Pl., 4 Sch.Reg. 431. 

Va—Chesapeake & Potomac Tel. Co. 
of Va. V. City of Newport News, 
73 S.E2d 394, 194 Va 409. 

W.Va.—^Wilson v. Mutual Protective 
Ass’n of West Virginia, 199 S.E. 
258, 120 W.Va 465. 

64 C.J. p 52 note 54. 

Adequate remedy by action in detinue 
Fla—Phillips Co. v. Wagner, 155 So. 
842, 115 Fla 631. 

4. Fla—^Russell v. Donaldson, 196 
So. 198, 142 Fla 394—Goldring v. 
Herskovitz, 172 So. 239, 126 Fla 
804—^Mahin v. Mahin, 169 So. 665, 
125 Fla 223, 127 Fla 247—^Manly 
Const. Co. V. Skiles, 153 So. 788, 116 
• Fla 257. 

Mich.—Berry v. Dehnke, 6 N.W.2d 
505, 302 Mich. 614. 

64 C.J. p 52 note 55. 

Bescission of ciontract 

N.Y.—^Leifer v. Zeplowitz, 107 N.Y. 

S.2d 436, 278 App.Div. 1042. 
Specifio performance of agreement 
to purchase 

Iowa—Utterback v. Stewart, 277 N. 
W. 735, 224 Iowa 1135. 

Trespassing and cutting timber 

Where complaint in suit in equity 
to enjoin defendants from trespass¬ 
ing and cutting timber on lands to 
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which plaintiff held record title al¬ 
leged that defendants were insolvent 
and were cutting timber on plaintiff’s 
land, equity had jurisdiction and 
cause was not required to be trans¬ 
ferred to law.—Johnson v. XJ. S. Gyp¬ 
sum Co., 229 S.W.2d 671, 217 Ark. 
264. 

5. Iowa—^McGraw Co. v. Zonta Tire 
& Rubber Co., 190 N.W. 129, 194 
Iowa 685. 

Pa—Green v. Klnights of Joseph 
Bldg., etc.. Assoc., 25 PaDist. 800, 
44 PaCo. 593. 

6. Ala.—^Altman v. Rarrett, 174 So. 
293, 234 Ala 234. 

7. Pa.—City of Philadelphia v. Phil¬ 
adelphia Gas Works, 49 PaDist. & 
Co. 314. 

8. Va.—^Brame v. Guarantee Finance 
Co., 124 S.E. 477, 139 Va 394. 

9. Iowa—^Pipestone First Nat. Bank 
V. Rowley, 61 N.W. 195, 92 Iowa 
530. 

Pa.—Benjamin Franklin Federal Sav. 
& Loan Ass’n v. Superb Realty 
Co., 53 PaDist. & Co. 186. 

10- Iowa.—^Federal Reserve Bank of 
Chicago V. Geannoulis, 214 N.W. 
576, 203 Iowa 1385. 

Pa. —Benjamin Franklin Federal Sav. 
& Loan Ass’n v. Superb Realty Co., 
53 PaDist. & Co. 186. 

11. Iowa.—Friedman v. Forest City, 
30 N.W.2d 762, 239 Iowa 112. 

12. Neb.—^Linville v, Kowalski, 31 
N.W.2d 281, 149 Neb. 402. 

64 C.J. p 63 note 64. 
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to the ordinary, or law, docket or division but 
there may he amendments which do not have this 
effect,^^ and an amendment of a petition so as to 
state a cause of action at law has been held not to 
justify the transfer of the entire case to the law 
side, where the answer interposes an equitable de¬ 
fense presenting distinct equitable issues.^® Where 
a suit is brought in equity, but a supplemental bill 
setting up facts constituting a cause of action at 
law rather than grounds for relief in equity is 
filed, it is proper to transfer the case to the law side 
of the court and the rule is followed where a 
substituted petition is filed changing the action to 
one at law.^'^ 

(4) Reply 

The plaintiff's reply may, or may not, be such as to 
Justify transfer of the cause to equity. 

Where a reply practically changes a purely legal 
action into one wherein the only issue is equitable, 
defendant is entitled to have the cause transferred 
for trial of the equitable issue and, under a 
statutory provision that either party may, by motion, 
have the case transferred to the equity docket for 
the trial of any issue which, before a certain date, 
was exclusively cognizable in chancery, an equitable 
issue formed by the filing of replies is properly 
transferred to the equity docket.^^ However, the 
issues tendered by a reply will not be transferred to 
equity for trial at the instance’ of plaintiff where he 
■sought and has an adequate remedy at law and 
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nothing except the avoidance of a jury trial could 
be gained by a transfer.20 

g. Defendant’s Pleading and Issue Arising 
Thereon 

(1) In action at law 

(2) In suit in equity 

(1) In Action at Law 

Where an equitable issue arises in a Taw case by 
reason of the defendant's pleading an equitable defense 
or seeking equitable relief, the issue, or the case, may 
be transferable to equity unless the defense or relief is 
available in the law action. 

Where defendant in an action at law desires to 
interpose more than one defense, some available at 
law and others only in equity, he is entitled to a 
transfer of the cause to the equity docket where 
all such defenses may be adjudicated and full relief 
granted.21 Where an equitable issue arises in an 
action at law by reason of defendant’s pleading of 
an equitable defense or seeking of equitable relief 
in his answer or cross pleading, such issue, or the 
case,22 although not necessarily the entire case,23 
is subject to transfer to the equity docket or the 
equity side of the court, at least where the defense, 
issue, or relief is exclusively cognizable in chan¬ 
cery. 24 If the case is already in equity, an applica¬ 
tion to transfer the entire case to the law docket 
is properly refused.25 

The rule does not apply where defendant’s plead¬ 
ing does not state or present any equitable defenses, 


13- N.J*.—^Piscitelli v. Pennsylvania- 
Reading Seashore Lines, 77 A.2d 
810, 11 N.J.Super. 46—Galloway v. 
Eichells, 62 A.2d 499, 1 N.J.Super. 
584. 

•64 C.J. p 63 note 65. 

■Qnietin^r title; ejecttneiit 

Where amendment to petition ask¬ 
ing for possession of land and Quiet¬ 
ing of title thereto averred that de¬ 
fendant was in possession, the ac¬ 
tion became a law action in eject¬ 
ment, entitling defendant to have 
■case transferred to common-law 
•docket—'Wilcox v. Lee, 94 S.W.2d 
294, 264 Ky. 65. 

14. Iowa—Markworth v. State Sav. 
Bank of Woden, 237 N.W. 471, 212 
Iowa 954—Tolerton & Warfield Co. 
V. Carlson, 202 N.W. 668, 200 Iowa 
366. 

15. Iowa—^Irwin v. Cooper, 82 IST.W. 
757, 111 Iowa 728. 

1 C.J. p 1049 note 42 [a], 

16. Mich.—^Banks v. Marschner, 190 
K.W. 647, 221 Mich. 147. 

17. Iowa—Emmet County v. GrifiQn, 
34 ]^.W. 792, 73 Iowa 163. 


Btosoissloii, aitd cancellation, of notes 
for fraud 

Iowa—Plckford v. Smith, 247 N.W. 
266, 216 Iowa 1080. 

18- S.C.—^Pass V. Liverpool, London 
& Globe Fire Ins. Co., 89 S.E. 1040, 
105 S.C. 364. 

19. Ky.—^Upington v. Common¬ 

wealth Ins. Co. of New York, 182 
S.W.2d 648, 298 Ky. 210. 

20. Iowa—Commercial Credit Co. v. 
Hazel, 242 N.W, 47, 214 Iowa 213. 

21. Ala—'Edge v. Bonner, 59 So.2d 
683, 267 Ala 385—Michie v. Brad¬ 
shaw, 149 So. 809, 227 Ala 302. 

Ejectment 

A valid defense at law to an action 
of ejectment will not prevent defend¬ 
ants from removing the cause to 
equity if they have some good equita- 
bl-e defense not available at law.— 
Ex parte Burke, 29 -So.2d 875, 249 
Ala 93, 

22- Ala—^Ex parte Deaton, 6 So.2d 
693, 242 Ala 474—Cadick Milling 
Co. V. Dothan Bank & Trust Co., 6 
So.2d 101, 242 Ala 132-Ex parte 
R. A. Brown & Co., 198 So. 138, 240 
Ala 167. 


Ark.—^New York Life Ins. Co. v. 
Thweatt, 264 S.W.2d 68, 221 Ark. 
478. 

S.C.—^Morris v. Lambert, 62 S.E. 2d 
841, 218 S.C. 384. 

64 C.J. p 53 note 70. 

Petition for homestead exemption 

Fla-Tracy v. Lucik, 189 So. 430, 138 

Fla 188. 

23. Iowa.—Tinker v. Farmers* State 
Bank of Charter Oak, 160 N.W. 349, 
178 Iowa 972. 

64 C.J. p 63 note 71. 

24:. Ky.—^Lawson's Guardian v. Law¬ 
son's Adm’r, 247 S.W. 1112, 198 Ky. 
16. 

64 C.J. p 53 note 72. 

Decision as disposing of case 

The removal of a case from the 
law to the equity side of the docket 
rests on the assertion of an equitable 
right or defense, the decision of 
which would dispose of the case and 
which cannot be disposed of in the 
law side.—Preuit v. Wallace, 189 So. 
887, 238 Ala 162. 

25. Iowa—'Irwin v. Cooper, 82 N.W. 

757, 111 Iowa 728. 

1 C.J. p 1049 note 42 [a]. 
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issues, or grounds for equitable interference and 
a transfer is not necessary or proper where the de¬ 
fense pleaded or relief sought is not exclusively 
equitable, but is available or grantable in the action 
at law, or is within the concurrent jurisdiction of 
courts of law and equity.27 So, if the decision 
of the issues in an action at law would be decisive 
of those raised on an equitable defense or counter¬ 
claim, a transfer of the cause to the equity docket 
is properly refused.28 

Under a statute authorizing a transfer only when 
the court is wholly without jurisdiction, where the 
cause of action pleaded by plaintiff is cognizable in 
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a court of law the pleading of an equitable defense 
is not ground for a transfer.^S 

Particular matters. Defendant in an action at 
law is entitled to a transfer to the equity side of the 
court where he pleads grounds and prays for the 
cancellation^o or reformation^! of a written instru¬ 
ment, or quieting of title,^^ ^ partnership ac- 
counting.33 Also, the cause may be transferred to 
the equity side of the docket to enable defendant 
to obtain a vacation of a prior decree on the ground 
that it was procured by fraud on the court.34 On 
the other hand, he is not entitled to, and cannot 
compel, a transfer where, without asking, or stating 


26. Ala.—^Ex parte Adams Const. 
Co., 37 So.2d 497, 251 Ala. 347— 
Fiscus V. Young, 8 So.2d 614, 243 
Ala. 39—^Butler v. Wilson, 186 So. 
687, 237 Ala, 312. 

Ark.—^ISTew York Life Ins. Co. v. 
Thweatt, 264 S.W.2d 68, 221 Ark- 
478—Collins V. McCoy, 236 S.W.2d 
442, 218 Ark. 281—New York Life 
Ins. Co. V. Parker, 64 e.W.2d 556, 
188 Ark. 39—^Boone v. Goodlett, 76 
S.W. 1059, 71 Ark. 577. 

Iowa.—‘Poole v. Poole, 265 N.W. 653, 
221 Iowa 1073. 

Ky.—'Dulworth v. Hyman, 246 S.W.2d 
993. 

Neb.—Garbark v. Newman, 51 N.W.2d 
315, 155 Neb. 188. 

64 C.J. p 63 note 73—S C.J. p 809 note 
48. 

Gross petition. 

Ky.—'Kennedy Transfer Co. v. Green¬ 
field's Adm'x, 69 S.W.2d 978, 248 
Ky. 708. 

Construction of, or default under, 
contract 

(1) Where defense to action on im¬ 
plied contract was that contract was 
not as claimed by plaintiff, defend¬ 
ant was not entitled to have cause 
transferred to equity.—Snell v. S, S. 
Kresge Co., 263 N.W. 493, 220 Iowa 
837. 

(2) Where sellers of corporate 
stock instituted action at law for 
breach of sale contract and fraud, 
question whether defendants were in 
default under the contract was pure¬ 
ly a question of law and did no-t jus¬ 
tify transfer of cause from law to 
equity docket.—^Ex parte Deaton, 8 
So.2d 819, 243 Ala. 154. 

Avoidance of multiplicity of suits 
Where seller of corporate stock in¬ 
stituted action at law for breach of 
sale contract and fraud, transfer 
from law to equity docket could not 
be sustained where motion for trans¬ 
fer did not state why multiplicity of 
suits would be avoided other than 
that after action at law was institut¬ 
ed a suit Involving matters growing 
out of the same contract had been 


filed on equity side.—Ex parte Dea¬ 
ton, supra. 

In ejectment suit, defense assert¬ 
ing title by adverse possession and 
calling for determination of the legal 
effect of a deed would not warrant 
transfer of suit to equity docket, 
since only legal questions were pre¬ 
sented.—^Preuit V. Wallace, 189 So. 
887, 238 Ala. 162. 

27. Ala.—^Ex parte Griffin, 11 So.2d 
738, 243 Ala. 672—Ex parte Mc- 
Aneny, 186 So. 142, 237 Ala. 136. 
Iowa.—Randolph v. State Farm Mut, 
Automobile Ins. Co., 250 N.W. 639, 
216 Iowa 1414—^Beeman v. Bank¬ 
ers' Life Co., 247 N.W. 673, 215 
Iowa 1163. 

Miss.—^Wheeler v. Cleveland State 
Bank, 164 So. 400, 174 Miss. 642. 
Mo.—^Babcock v. Rieger, 58 S.W.2d 
722, 332 Mck 628. 

Neb.—Garbark v. Newman, 61 N.W. 
2d 315, 166 Neb. 188—Ross v. First 
American Ins. Co., 250 N.W. 76, 
125 Neb. 329, 

64 C.J. p 53 note 75. 

Effect of statute ae to eq.uLtahle de¬ 
fense 

Statute allowing an equitable de¬ 
fense to be pleaded at law does not 
contemplate pleading in equity and 
transfer to equity court for hear¬ 
ing and determination of case in 
equity.—^American Oil Co. v. Carlisle, 
63 A2d 676, 144 Me. 1. 

Plaintiff’s withdrawal from arbitra¬ 
tion 

Ala.—^Ex parte Birmingham Fire Ins. 
Co., 172 Bo. 99, 233 Ala. 370. 

Matter available under plea of gen¬ 
eral issue 

Ala.—Fiscus v. Young, 8 So.2d 614, 
243 Ala. 39. 

Eelief from fraudulent acts 

Where action has been commenced 
in law and courts of law afford relief 
from any alleged fraudulent acts, ju¬ 
risdiction of equity is concurrent, 
but case will not be removed to equi¬ 
ty where defense in law action is full 
and adequate.—^Poole v, Poole, 265 N. 
W. 663, 221 Iowa 1073. 

65 


Ejectment 

In action for ejectment, defend¬ 
ants, who claimed use of the land 
under parol agreement with plain¬ 
tiffs' grantor for more than a year 
on payment of consideration and 
placement in possession pursuant to 
agreement, could maintain such de¬ 
fense at law and were not entitled 
to have cause transferred to equity. 
—^Ex parte Burke, 29 So.2d 875, 249 
Ala. 93. 

Eepleviu 

Defendant in replevin who can set 
up his defenses therein and defeat 
charge of unlawful detention cannot 
have cause transferred to equity.— 
McDonald v. Johnston, 266 N.W. 676, 
218 Iowa 1352. 

26. Iowa.—^People's Trust & Savings 
Bank v. Engle, 188 N.W. 707, 194 
Iowa 618—Keller v. Harrison, 116 
N.W. 327, 139 Iowa 383. 

29. N.J.—Wilkie v. Goehrig, 49 A.2d 
263, 24 N.XMisa 329. 

64 C.J. p 64 note 78. 

30. Ky.—^Fugate v. Walker, 266 S. 
•W. 331, 204 Ky. 767. 

64 C.J. p 54 note 79. 

31. Iowa.—General Motors Accept¬ 
ance Corporation v. Baker Mfg. 
Co., 201 N.W, 774. 199 Iowa 166. 

64 C.J. p 64 note 80. 

Defendant's negligence; highest 
care 

In ejectment action, where defend¬ 
ant moved to have cause transferred 
to equity on ground that deed to 
plaintiff incorrectly described prop¬ 
erty because of mistake of drafts¬ 
man, equitable relief would not be 
denied on ground of defendant's neg¬ 
ligence, since highest possible care 
on part of defendant was not de¬ 
manded.—^Ballentine v. Bradley, 191 
So. 618, 238 Ala. 446. 

32. Ark.—Winkler v. Baxter, 170 S. 
W. 94, 114 Ark, 422. 

64 C.J. p 64 note 81. 

33. Ky.—^Jesse v. Slaughter, 266 S. 
W. 783, 205 Ky, 271. 

31. Ala.—Ex parte Cade, 127 So. 
154. 220 Ala 666. 
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a case, for equitable relief, he pleads, as a defense, 
fraud,35 mistake,36 want of consideration,37 estop¬ 
pel,38 set-off,33 payment,^6 release,'*^ or inade¬ 
quacy of price in the sale of property securing a 
note.‘^3 An alleged right of defendant to contribu¬ 
tion between himself and plaintiff,43 b^t not between 
himself and other defendants,is a ground for 
transfer. An action at law is not transferable to 
equity by reason of defendant’s allegation that 
by mistake and fraud certain provisions were omit¬ 
ted from a contract between himself and a third 
person who is not a party to the action.^5 

(2) In Suit in Equity 

According to some, but not other, authority a trans¬ 
fer to the law side is proper where the answer in an 
equity suit raises questions of fact for a Jury. 

It has been held that a suit brought in equity may 
be certified to the law side where the answer sets 
up defenses which raise questions of fact for a 
jury;^6 but under other authority a transfer to 
the law docket of issues at law arising on the an¬ 
swer in a suit properly brought and maintainable in 
equity is not authorized.^'^ Where the defenses 
set up in the answer are cognizable only in equity 
or either in equity or law, a transfer to the ordi¬ 
nary docket will be refused, ’^3 and, where defend¬ 
ant is not entitled to a jury trial of a fact issue 
involved, a motion for transfer to the law docket 
for a jury trial is properly overruled,'*^ jn a suit 


for foreclosure instituted by a trustee in his fidu¬ 
ciary capacity, where the filing of a cross bill or 
counterclaim asking damages from plaintiff in his 
individual capacity for alleged fraudulent conduct 
is allowed merely for the bearing it may have on 
plaintiff’s right to proceed with the suit for fore¬ 
closure, the court may properly refuse to transfer 
an issue of damages to the law side of the docket 
for trial.SO 

§ 25. - Procedure and Effect 

a. In general 

b. Who may apply; transfer on motion 

of court 

c. Time for motion or other application 

d. Hearing; proof or matters to be con¬ 

sidered 

e. Order 

f. Effect and subsequent proceedings 

a. In Greneral 

There must be a compliance with statutory proce¬ 
dure for transfer. Ordinarily the proper remedy to ob¬ 
tain a transfer is by motion to transfer. 

Where the procedure to obtain a transfer is pre¬ 
scribed by statute, a party, in order to obtain a trans¬ 
fer, must comply with the statute. 51 

Ordinarily the proper remedy to obtain a trans¬ 
fer of a cause to the proper docket is by a motion 


35. Iowa.—^Beemaja v. Bankers’ Life 

Co., 247 N.W. 673, 215 Iowa 1163. 
Miss.—'■Wheeler v. Cleveland State 

Bank, 164 So. 400, 174 Miss. 542. 
Neb.—'Ross v. First American Ins. 

Co., 250 N.W. 75, 125 Neb. 329. 

64 C.J. p 54 note 84. 

“The defense of fraud may be pre¬ 
sented at law. and is never a dis¬ 
tinctive ground of equity jurisdic¬ 
tion.”—'North Carolina Mut. Life Ins. 
Co. V. Carter, 166 So. $88, 689, 232 
Ala. 29. 

Cancellatioii or rescission, of contract 

(1) In action for breach of con¬ 
tract, defendant who cross petition¬ 
ed for cancellation of contract be¬ 
cause of alleged fraud was not enti¬ 
tled to have case transferred to equi¬ 
ty side of calendar, since full relief 
was available in law action.—'Ran¬ 
dolph V. State Farm Mut. Automo¬ 
bile Ins. Co., 250 N.W. 639, 216 Iowa 
1414. 

(2) Where action at law is com¬ 
menced and fraud is alleged in de¬ 
fense thereto, plaintiff cannot be de¬ 
prived of right to trial by jury on is¬ 
sue of fraud; where additional 
ground of defense solely cognizable 
in equity Is Injected into action at 
law and such issue is based on fraud, 
issue of fraud should be first tried 


out In law action; so, where action 
at law was commenced on property 
settlement agreement, and defendant 
filed answer seeking to rescind con¬ 
tract on ground that it was procured 
by fraud, plaintiff was entitled to tri¬ 
al of issue of fraud in law action 
before transfer of ca.se to equity.— 
Poole V. Poole, 265 N.W. 653, 221 Iowa 
1073. 

36. Ark.—^Mott v. First Nat. Bank, 
283 S.W. 3, 171 Ark. 7. 

37. Ark.—^Heathcock v. Brooke, 272 
S.W. 843, 169 Ark. 73. 

38. Ky.—^Pinnacle Motor Co. v. 
Daugherty, 21 S.W.2d 1001, 231 Ky. 
626. 

64 C.J. p 54 note 87. 

39. Ala.—^Ex parte Deaton, 8 So.2d 
819, 243 Ala. 154. 

40. Iowa.—State Sav. Bank v. Mil¬ 
ler, 124 N.W. 873, 146 Iowa 83. 

41. Ark.—Kausas City Southern Ry. 
Co. V. Sanford, 31 S.W.2d 963, 182 
Ark. 484, certiorari denied 51 S.Ct. 
347, 283 U.S. 825, 75 L.Ed. 1439— 
Heathcock v. Brooke, 272 S.W. 843, 
169 Ark. 73. 

42. Miss.—^Wheeler v. Cleveland 
State Bank, 164 So, 400, 174 Miss. 
542. 


43. Ark.—Southern Telephone Co. v. 
Banks, 158 S.W. 158, 108 Ark. 283. 

44. Ark.—^Beakley v. Cunningham, 
166 S.W. 259, 112 Ark. 71. 

45. Ky.—Traut v. Carter, 291 S.W. 
36, 218 Ky. 210. 

46. Pa.—Lehigh Valley Coal Co. v. 
Midvalley Coal Co., 91 A. 427, 245 
Pa. 402. 

47. Iowa.—^Pace v. Mason, 221 N.W. 
456, 206 Iowa 794—Bennett Savings 
Bank v. Smith, 162 N.W. 717, 171 
Iowa 405. 

48- Ky.—Noel v. Noel, 223 S.W.2d 
93, 310 Ky. 864. 

49. Ky.—Alt V. Burt, 242 S.W.2d 
974. 

50. U.S.—Speers Sand & Clay Works 
V. American Trust Co., C.C.A.Md., 
37 P.2d 672. 

51. Ala.—^Ex parte Deaton, 6 So.2d 
593, 242 Ala 474. 

64 C.J. p 54 note 6. 

Mandamus to compel transfer from 
one docket to another see Manda¬ 
mus § 93. 

Averments of motion to transfer held 
iusnfflcient 

Ala.—^Ex parte Dayton Dress Co., 174 
So. 778, 234 Ala. 231. 

64 C.J. p 54 note 6 [c]. 
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to transfer,52 ^nd not by an attack on the juris¬ 
diction by motion to strikers or motion to dis¬ 
miss, 54 or by motion to strike the complaint as in¬ 
sufficient in law,55 or, as discussed in Pleading § 
233, by demurrer. It has been held that, where a 
complaint in an action brought at law states a cause 
of action in equity, or a complaint in a suit brought 
in equity states a cause of action at law, the court 
should treat a demurrer56 or motion to dismiss57 
as a motion to transfer; and in some jurisdictions 
certain pleadings are employed to obtain a trans¬ 
fer, such as a bill in equity to obtain a transfer 
from law to equity,58 a petition filed on the law side 
for transfer from the law to the equity docket,58 
or a petition to certify a suit in equity to the law 
side of the court.^0 Demurrer has been held the 
proper remedy to test a motion for transfer.®^ 

In the absence of a demurrer, the averments of 
a motion to transfer will be liberally construed,52 


TRIAL § 25 

all amendable defects being treated as amended 
but the right of removal is not a matter of course 
merely on filing the motion,54 and a motion, to¬ 
gether with an affidavit filed in support thereof, and 
special pleas, may be held too vague and uncertain 
in allegations of fact,55 or a motion may be held 
demurrable for inconsistency and repugnancy.56 
For a transfer to equity, the motion has been re¬ 
quired to withstand such test as though it were an 
original bill seeking equity ;5'^ and a motion to 
transfer to equity certain counts of a petition can¬ 
not be aided by extrinsic matters not appearing on 
the face of such counts.58 

New parties. On the transfer or removal of a 
ca,use from the law side of the docket to the equity 
side, it is permissible for the party who becomes 
the mover in the equity court to bring in new par¬ 
ties,59 if their presence is proper or necessary to 


52. Ark.—Dodson v. Abercrombie, 
234 S.W.2d 30, 218 Ark. 50. 

Iowa.—Consolidated Const. Co. v. 
Beffunck, 9 ]Sr.W.2d 390, 233 Iowa 
463—In re Douglas, 117 IT.W. 982, 
140 Iowa 603. 

Ky.—Flinn v. Blakeman, 71 S.W.2d 
961, 254 Ky. 416. 

N.J.—^Lang v. Lang, 45 A.2d 822, 24 
N.J.Misc. 26. 

49 C.J. p 393 note 62. 

53. Iowa.—Consolidated Const Co. 
V. Begunck, 9 N.W.2d 390, 233 Iowa 
463. 

54. Iowa.—Consolidated Const. Co. v. 
Begunck, supra. 

55. N.J.—Lang v. Lang, 45 A.2d 822, 
24 N.J.Misc. 26. 

56. Ark.—Crawford County Bank v. 
Bolton. 112 S.W. 398, 87 Ark. 1421. 

64 C.J. p 54 note 1. 

57. Ark.—Meeks v. Arkansas Light 
& Power Co., 227 S.W. 405. 147 
Ark. 232. 

58. Vt.—^Firemen's Ins. Co. of New¬ 
ark, N. J., V. Butcher, 147 A. 267, 
102 Vt 183. 

59. Ala.—parte Deaton, 8 So.2d 
819, 243 Ala. 154. 

60. Pa.—Rutherford Water Co. v. 
City of Harrisburg, 146 A. 113, 297 
Pa. 33. 

61. Ala.—Cannady v. Jinright, 44 
So.2d 737, 253 Ala. 341—Ex parte 
R. A. Brown & Co., 198 So. 138, 240 
Ala. 157—Carpenter v. First Nat. 
Bank, 181 So. 239, 236 Ala. 213. 

Test of motLon as bill 
Sufidciency of motion to transfer 
cause to equity by virtue of statute 
must be tested on same principle as 
though motion were Itself an equita¬ 
ble attack on a former decree of a 
court of equity under which plaintifC 
in present suit claimed to sustain 


his title to the property sued for, 
and if motion would be subject to a 
demurrer as a bill for such purpose, 
motion was likewise subject to de¬ 
murrer.—^Ex parte Griffin, 11 So.2d 
738, 243 Ala. 672. 

62. Ala.—Carpenter v. First Nat. 
Bank, 181 So. 239, 236 Ala. 213. 

64 C.J. p 54 note 7. 

63. Ala.—Carpenter v. First Nat. 
Bank, supra—^Jefferson Lumber Co. 
V. Powers, 134 So. 464, 223 Alsu 63. 

64. Ala.—Fiscus v. Young, 8 So.2d 
514, 243 Ala. 39. 

Alleging good equitable defense 

Under statute authorizing plaintiff 
to controvert by affidavit the facts 
asserted as an equitable defense, 
there is no right of removal as of 
course on the filing of the sworn mo¬ 
tion alleging facts constituting a 
good equitable defense.—^Ex parte 
Perusini Const. Co., 7 So.2d 576, 242 
Ala. 632—^Whitten v. Sheffield Land 
Co., 173 So. 48, 233 Ala. 580. 

65. Ala.—^Fiscus v. Young, 8 So.2d 
614, 243 Ala. 39. 

66. Ala.—^Ballentine v. Bradley, 182 
So. 399, 236 Ala. 326. 

Inconsistency as to party chargeable 
with mistake 

Ala.—^Ballentine v. Bradley, supra. 

67. Ala.—^Ex parte Adams Const. 
Co., 37 So.2d 497, 251 Ala. 347. 

Precise statement of equitable right 
or defense 

(1) A motion to transfer a cause 
to equity side of docket must state 
equitable right or defense asserted 
with the same precision as is re¬ 
quired to state such right in a bill of 
equity.—^Ballentine v. Bradley, 191 
So. 618, 238 Ala. 446—^Ballentine v. 
Bradley, 182 So. 399, 236 Ala 326— 
j Jefferson Lumber Co. v. Powers, 134 
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So. 464, 223 Ala 63—Ex parte Holzer, 
122 So. 421, 219 Ala 431. 

(2) Otherwise, the court, in pass¬ 
ing on a demurrer to the motion, 
would be without rule, compass, or 
guide to determine whether or not 
the averments are sufficient.—Bal- 
lentine v. Bradley, 182 So. 399, 236 
Ala. 326—Ex parte Holzer, supra. 
Copies of pending proceedings; judi¬ 
cial notice 

On motion to transfer case from 
law side to equity docket, copies of 
proceedings in cause pending on equi¬ 
ty docket to which motion was direct¬ 
ed were not required to be made part 
of motion where motion contained 
specific reference to such cause pend¬ 
ing, since court would take judicial 
knowledge thereof.— Es. parte Ten¬ 
nessee Valley Bank, 166 So. 1, 231 
Ala. 545. 

68. Iowa.—Johanik v. Des Moines 

Drug Co., 17 N.W.2d 385, 235 Iowa 

679. 

Reason for rule 

The sufficiency of the counts de¬ 
pends on the allegations therein con¬ 
tained and the reasonable inferences 
therefrom.—^Johanik v. Des Moines 
Drug Co., supra. 

No reference t;o settlement agreement 
relied on 

Motion to transfer certain counts 
to equity, on ground that they show¬ 
ed on their face that alleged causes 
of action had been settled and that 
no relief would be available to plain¬ 
tiff until settlement was set aside in 
equity, did not entitle defendant to 
the relief asked where counts made 
no reference to settlement agreement 
on which he relied.—^Johanik v. Des 
Moines Drug Co., supra. 

69. Ala—^Ballentine v. Bradley, 191 
1 So. 618, 238 Ala 446. 



25 TRIAL 


88 C.J.S, 


give the court jurisdiction to grant full relief,*^0 and 
to determine their rights and the whole contro¬ 
versy.*^^ 

After distnissing a bill in equity, a court cannot 
certify the proceedings to the law side of the 

court.'^2 

h. Who May Apply; Transfer on Motion of 
Court 

Application for transfer may be made by either par¬ 
ty. Transfer, when proper, may be made by the court 
on its own motion. 

The motion or other application for transfer may 
be made by either partyJ^ Where a transfer may 
properly be made, the court may make it on its 
own motion,*^4 but is not bound to do so'^S unless, in 
a suit brought in equity, the court of equity is 
wholly without jurisdiction and a cause of action 


at law is pleaded.*^® 

c. Time for Motion or Other Application 

Application for transfer must be timely and sea¬ 
sonable. Apart from statutory requirements, which are 
controlling, the time is largely in the discretion of the 
trial court. 

A motion or application for transfer of a cause 
or particular issues therein to another docket must 
be timely and seasonable.'^^ Unless the matter of 
time is controlled by a statute fixing a definite 
time,*^^ it rests largely within the sound discretion of 
the trial court or chancellor,'^^ and is to be deter¬ 
mined according to what is a reasonable time after 
the ground for transfer has come into existence and 
become known.^® Thus the motion should not be 
made after the answer is filed where the ground 
therefor exists at that time,si and it should be made 


70. AlfiL—Shamblee v. Wilson, 170 
So. 76D, 233 Ala. 164. 

71. Ala.—Holder v. Taylor, 172 So. 
761, 233 Ala. 477. 

73, Pa.—^Nissley v. Brace, 242 Pa. 
105, 88 A. 914—Jones v. Krikev- 
sky, Coin.Pl., 48 Lack.Jur. 25. 

21 C.J. p 640 note 52 [b]. 

73. Mich.—^Binkley v. Asire, 55 N.W. 
2d 742, 335 Mich, 89—Haylor v. 
Grigg-Hanna Lumber & Box Co., 
283 N.W. 1, 287 Mich, 127. 

64 C.J. p 54 note 8. 

74. Ala.—^Ex parte McAneny, 186 
So. 142, 237 Ala. 136—Garrett v. 
Moody, 175 So. 504, 234 Ala. 113. 

Ill.—O'Donnell v. Travelers Ins. Co., 
74 ]Sr.B.2d 735 . 832 Ill.App. 222. 

Ky.—^Hyden v. Grissom, 206 S.W.2d 
960, 306 Ky. 261—Commonwealth 
V. Black, 181 S.W.2d 415, 297 Ky. 
832—Merritt v. Palmer, 168 S.W.2d 
163, 289 Ky. 141—^Kramer v. Kram¬ 
er, 166 S.W.2d 766, 288 Ky. ISO- 
Commercial Union Assur. Co. v. 
Howard, 76 S.W.2d 246. 256 Ky. 
363. 

64 C.J. p 55 note 9. 

Bemand with direction to transfer 
Ark.—Church of God in Christ v. 
Bank of Malvern, 208 S.W.2d 770, 
212 Ark. 971. 

Bo reversible error 
Ala.—^Mutual Life Ins. Co. of H. T. 
V. Brimson, 20 So.2d 214, 246 Ala 
233. 

Discretion of trial judge under stat¬ 
ute 

Ky.—^Merlon v. Kentucky Home 
Youth Life Ins. Co., 140 S.W.2d 
1067, 283 Ky. 249. 

75. N.J. —^Perlstein v. Pearce, 96 A. 
2d 392, 12 N.J. 198. 

64 C.J. p 55 note 10. 

Transfer as mandatory or discre¬ 
tionary see supra S 24 d. 


Dismissal instead of transfer was 
not error in absence of motion to 
transfer by either party.—^Policha v. 
Voss, 290 N.W. 881, 292 Mich. 494. 

70. Ark.—^Hayes v. Bankers' & 
Planters* Life Ass'n, 261 S.W. 296, 
184 Ark. 202. 

64 C.J. p 55 note 11. 

77. Pla—Smith v. Beery, 55 So.2d 
580. 

Iowa.—^Kimmel Inv. Corporation v. 
Renwick, 261 N.W. 775, 220 Iowa 
362. 

Ky.—Jacoby v. Carrollton Federal 
Sav. & Loan Ass’n, 265 S.W.2d 71 
—^Moses V. Campbell, 205 S.W.2d 
161, 305 Ky. 595—Cable v. Mc- 
Coun, 126 S.W.2d 818, 277 Ky. 410. 
64 C.J. p 65 note 16. 

Waiver by filing answer before mak¬ 
ing motion see infra § 27. 

Delay not fatal; discovery 6f mis¬ 
take 

In ejectment action, defendant's 
motion for a transfer of cause to 
equity side in order to obtain benefit 
of an equitable defense would not 
be denied because of defendant's de¬ 
lay, where defendant discovered mis¬ 
take in deed, which was basis of 
equitable defense, some time after 
filing of suit and plaintiff was not 
prejudiced.—^Ballentine v. Bradley, 
191 So. 618, 238 Ala. 446. 

Motion In answer as timely 
A request in answer that action 
be transferred was a motion, made 
at time of filing answer, and hence 
timely, although defendants filed sub¬ 
sequent motion, which court sustain¬ 
ed, for such transfer, later motion 
being merely renewal of origrinal mo¬ 
tion and request in answer.—^Vosges 
V. Clark, 88 N.W.2d 611, 240 Iowa 
1108. 

78. Conn.—^Rowell v. Ross, 101 A. 
333, 91 Conn. 702. 
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Pa.—^Drum v. Dinkelacker, 79 Pa. 
Super. 91. 

Motion held not seasonably made 
Ky.—Jacoby v. Carrollton Federal 
Sav. & Loan Ass'n, 265 S.W.2d 71 
—^Nussbaum v. Wasbutsky, 117 S. 
W.2d 902. 273 Ky. 661. 

Motion with answer; withdrawal of 
answer 

(1) Under statute, motion to trans¬ 
fer must be made by defendant when 
he answers.—Flinn v. Blakeman, 71 
S.W.2d 961, 254 Ky. 416. 

(2) Motion filed after answer was 
too late. 

Iowa.—Rudolph v. Davis, 30 N.W.2d 
484, 239 Iowa 372—^Kimmel Inv. 
Corporation v. Renwick, 261 N.W. 
775, 220 Iowa 362. 

Ky.—^Noel v. Noel, 223 S.W.2d 93, 
310 Ky. 864. 

(3) Motion made with filing of 
amended answer, after filing of orig¬ 
inal answer and taking of deposi¬ 
tions, was too late.—Moses v. Camp¬ 
bell, 205 S.W.2d 161, 305 Ky. 695. 

(4) Refusal to permit withdrawal 
of answer for purpose of filing a mo¬ 
tion to transfer was not abuse of 
discretion.—Walters v. Heaton, 271 
N.W. 310, 223 Iowa 405. 

79. Ky.—Jacoby v. Carrollton Fed¬ 
eral Sav. & Loan Ass'n, 265 S.W.2d 
71. 

64 C.J. p 66 note 18. 

80. Ky.—Wilson v. Carrollton Leaf 
Tobacco Warehouse Co., 209 S.W. 
714, 183 Ky. 636. 

64 C.J. p 55 note 19. 

81. Iowa.—^Moore v. Union Dist. Tp., 
28 Iowa 425. * 

Motion made after filing of amended 
pleadings 

Under statute requiring motion to 
transfer be made at or before filing 
of answer, motion made after the 
filing of several amended petitions 
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at or before the filing of the answer where it is 
based on the nature of the action as disclosed by 
plaintiff’s pleading, obviously a motion based 
on the answer cannot be made until the answer is 
filed ;83 and a motion based on the evidence or a 
failure of proof may be made at a later stage than 
one based on the pleadings,*^ as where it is made to 
appear that, notwithstanding the allegations of the 
petition, no right to equitable relief exists.^5 Be¬ 
fore the transfer of a legal issue in an equity cause 
can be made to the ordinary docket, either party may 
require every equitable issue to be first disposed 
of^® unless the exercise of equitable jurisdiction is 
made to depend on the result of the legal issues, 
in which event the transfer may be made at once.^'^ 

Before issuance of process, a suit is not pending so 
as to be subject to transfer.^S 

d. Healing; Proof or Matters to Be Considered 

The hearing on a motion to transfer is ex parte, to 
determine whether Justice requires a transfer, and is not 
res Judicata as to an equitable right or defense. An 
affidavit is necessary if required by statute. 

The hearing on a motion to transfer is ex parte 
in character,39 and is not intended to serve as a 
substitute for the consideration of the cause on its 
full merits, when full cross-examination of the 
witnesses is to be had.30 it is to determine whether 
the ends of justice will probably be promoted by a 
transfer or by a denial thereof,^! and is not res 
judicata on the issue of equitable right or defense.92 
It has been held that, where the grounds of a mo- 
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tion to transfer a cause from the chancery to the 
law court are not established on the face of the 
pleadings, proof must be taken and presented to the 
court on the question and an affidavit verifying 
the motion to transfer is necessary when it is ex¬ 
pressly required by statute but new matter al¬ 
leged in a petition to certify to the other side of the 
court may not be considered.35 

Where the statute governing transfer from the 
law side to the equity side permits the facts to be 
controverted, this does not mean that on a motion 
for such transfer the court will make an adjudica¬ 
tion of fact which may be disputed,3® but it will 
only inquire into the facts, if they are controverted, 
to determine whether the claim is made in good 
faith and is not fictitious, or made for delay.® 
Under such a statute allowance of a transfer is im¬ 
proper where the answer to the motion therefor 
clearly controverts the matters relied on for trans¬ 
fer.® 2 

e. Order 

A clerk of court cannot transfer a cause without m 
court order. 

A transfer of a cause to another docket cannot 
properly be made by the clerk of the court without 
an order of court.®® Such order has been required 
to establish the procedure to be followed with refer¬ 
ence to the time for pleading by the parties.^ Where 
a case is placed on a docket during one term, the 
court may, in its discretion, at a subsequent term 
order it changed or transferred to another docket* 


and answers wlilcli did not changre 
original character of proceeding was 
not timely and right to transfer was 
waived.—^McManis v. Keokuk Sav. 
Bank & Trust Co., 33 N.W.2d 410, 239 
Iowa 1105. 

82. Iowa.—^Tolerton & Warfield Co. 
V. Carlson, 202 N.W. 668, 200 Iowa 
366. 

64 C.J. p 66 note 21. 

83. Iowa.—^McHenry v. Sypher, 12 
Iowa 686. 

84. N.Y.—Pegram v. New York EL 
R, Co., 14 N.Y.S. 769, 69 N.Y.Super. 
670. 

85. Iowa.—Consolidated Const. Co. 
V. Begunck, 9 N.W,2d 390, 233 Iowa 
463—Liutton v. Baker, 174 N.W. 
599, 187 Iowa 763, 6 A.L..R, 1696. 

86. Ky.—Meek v. McCall, 80 Ky. 371, 
4 Ky.L. 266. 

64 C.J. p 56 note 24. 

87. Ky.—Baxter v. Knox, 31 S.W. 
284, 17 Ky.Li. 489. 

64 C.J. p 56 note 25. 


88. N.J.—^Hermann v. Mexican Pe¬ 
troleum Corp., 96 A. 492, 86 N.J. 
Eq. 367. 

89. Ala.—Whitten v. Sheffield Land 
Co., 173 So. 48, 233 Ala. 580. 

sa Ala.—^Ballentlne v. Bradley, 191 
So. 618, 238 Ala. 446. 

91. Ala.—^Ex parte Perusinl Const 

Co., 7 So.2d 676, 242 Ala. 632— 

Ballentine v. Bradley, 191 So. 618, 
238 Ala. 446—Whitten v. Sheffield 
Land Co., 173 So. 48, 233 Ala, 680, 

92. Ala,—^Ex parte Perusini Const 

Co., 7 So.2d 576, 242 Ala, 632— 

Ballentine v. Bradley, 191 So. 618, 
238 Ala, 446—Whitten v. Sheffield 
Land Co., 173 So. 48, 233 Ala, 580. 

93. Ark.—Haggart v. Ranney, 84 S. 
W. 703, 73 Ark. 344. 

Consideration of evidence Introduced 
on trial of cause see supra S 24 e. 

Motloii held sufficiently sustained 
hy proof to justify order of transfer. 
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—^Ballentine v. Bradley, 191 So. 613, 

238 Ala, 446. 

94. Ala.—^Dulin v. Johnson, 113 Ba, 
397, 216 Ala, 393. 

64 C.J. p 65 note 13. 

95. Pa,—^Rutherford Water Co. t. 
City of Harrisburg, 146 A 113, 297 
Pa, 33. 

Consideration of pleadings In cause 
see supra § 24 e-g. 

96. Ala.—^Ex parte R. A Brown & 
Co., 198 So. 138, 240 Ala, 157. 

97. Ala,—^Bx parte R. A Brown 4k 
Co., supra, 

98. Aa.—^Ballentine v. Bradley, 132 
So. 399, 236 Alau 326. 

99. Ga,—Noble v. Burney, 42 S.EL 
1009, 116 Ga, 626. 

64 C.J. p 56 note 27. 

I. Fla,—^Manning v. Clark, 62 £k>.2d 
352. 

8. Tenn.—Taylor v. Carr. 141 S.W. 
745, 125 Tenn. 235, Ann.Cas.l913C 
166. 



88 C.J.S, 
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f. Effect and Subsequent Proceedings 

(1) In general 

(2) Unauthorized or improper transfer 

(3) Failure to transfer 

(1) In General 

The transfer of a suit or action is not the commence¬ 
ment of a new one, but a continuation of the original one. 
Appropriate changes in the pleadings may and should be 
made. 

Where an action brought at law is properly trans¬ 
ferred to equity, it becomes, and is to be treated as, 
a suit in equity^ and is to be tried in equity.'* Such 
new, changed, or amended pleadings as are neces¬ 
sary to conform to equitable procedure may and 
should be filed so, a bill should be filed which in¬ 
vokes some equitable right.^ The order of transfer 
invests the chancery court with jurisdiction,'^ and a 
failure to file a bill within the time prescribed by 
statute is not fatal.^ The transfer of the case is 
not the commencement of a new suit^ but is, rather, 
a continuance of the original action^^^ in equity^^ 
and a discontinuance of it at law;^^ the only dif¬ 
ference is that after the transfer equitable rights 
must be included.^^ 

Likewise, a suit on the law side of the court, 


pursuant to an order of transfer, is a continuation 
of the original suit brought in chanceryAfter 
such transfer, the rules of pleading in law actions 
govem.15 The pleadings should be recast for 
disposition of the cause in a court of law;i6 the 
court, in transferring the cause, should direct such 
change in, or amendment of, the pleadings as are 
necessary to conform them to the proper practice 
at law.^*^ Sound discretion must be exercised by the 
court in permitting the parties to frame the issues 
by proper pleadings,!^ and to that end reasonable 
time should be afforded the parties.^^ 

Under a statute providing that the cause may be 
dismissed in the discretion of the court for failure 
to make the necessary amendment of the pleadings 
within a specified period after transfer from equity 
to law, dismissal for failure to amend within the 
statutory period has been held not mandatory on the 
trial court.20 Where, in a probate proceeding, the 
case is transferred to the trial calendar after the 
filing of objections, the case should be tried as 
though it were a civil matter on the issues drawn 
by the pleadings, and the testimony submitted ap¬ 
propriate to those issues.21 Where a partition pro¬ 
ceeding has been transferred to the civil issue 
docket, confirmation of the sale is a matter for the 


3 . Vt.—O’Brien v. Holden, 160 A. 
192, 104 Vt. 338. 

64 C.J. p 56 note 30. 

Transfer to proper docket as cure of 
error in form of action see Actions 
$ 54 e. 

4. Ala.—^Wyatt v. Drennen Motor 
Co., 125 So. 649, 220 Ala. 413. 

64 C.J. p 66 note 31. 

5. Ala.—^Burns v. Lenoir, 126 So. 
661, 220 Ala. 422. 

64 C.J. p 56 note 32. 

Piling- of ‘biU l>y plaintiff held ap¬ 
propriate.—^Holder v. Taylor, 172 So. 
761, 233 Ala 477. 

Pleading held hill of complaint, not 
petition 

Ala.—Montgomery v. Alabama Pow¬ 
er Co., 34 So.2d 573, 250 Ala. 441. 

6. Ala.—^Holder v. Taylor, 172 So. 
761, 233 Ala. 477. 

7 . Miss.—Foote-Patrick Co. v. Cala- 
donia Ins. Co., 74 So. 292, 113 Miss. 
419. 

8- Miss.—^Foote-Patrick Co. v. Cala- 
donia Ins. Co., supra. 

64 C.J. p 56 note 34. 

9. Ala.—^Holder v. Taylor, 172 So. 
761, 233 Ala. 477. 

Ill.—^Wolkau V. Wolkau, 217 lll.App. 
471, affirmed 132 N.E. 507, 299 Ill. 
176. 

10. Ala.—^Hplder v. Taylor, 172 So. 
761, 233 Ala 477, 


11. Ark.—^Hemphill v. Lewis, 294 S. 
W. 1010, 174 Ark. 224. 

12. Ark.—^Hemphill v. Lewis, supra 

13. Ala—^Holder v. Taylor, 172 So. 
761, 233 Ala 477. 

14. Fla.—^Deas v. Burnham, 66 So. 
2d 297. 

Pa.—Griscom v. Puleo, Com.Pl., 67 
Montg.Co. 29. 

Statute of limitations 
Pact that limitations have run is 
not bar to transfer to law docket of 
law action erroneously begun as 
equity suit, nor does transfer amount 
to institution of new suit in which 
defendant may plead statute of lim¬ 
itations which had not run at time 
of institution of suit in court where 
it was first filed,—^Frierson v. Frier¬ 
son, 149 So. 18, 110 Fla 416. 

15. Iowa—State ex rel. Adams v. 
Murray, 257 N.W. 553, 219 Iowa 
108, 

Pa—^Werenzinski v. Prudential Ins. 
Co. of America, Com.Pl., 31 Luz. 
Leg.Reg. 251. 

Order to avoid unnecessary costs or 
delay 

Pa.—Griscom v. Puleo, Com.Pl., 67 
Montg.Co. 29. 

16. Fla—^Fleming v. State Road 
Dept., 25 So.2d 373, 157 Fla 170. 

Declaration as initial pleading; va¬ 
lidity 

Where cause was transferred from 
chancery to common-law and plain¬ 
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tiff, without being ordered to do so, 
filed a declaration and did not rely 
on original bill of complaint, the 
declaration would be considered the 
initial pleading in the action; va¬ 
lidity of declaration could be deter¬ 
mined only from declaration itself, 
and plaintiff could not rely on al¬ 
legations of the bill originally filed 
in chancery to establish sufficiency 
of the declaration.—^Hunter v. Tyner, 
10 So.2d 492, 151 Fla. 707. 

17. Va.—George H. Rucker & Co. v. 
Glennan, 107 S.E. 726, 130 Va 611. 

18. Iowa.—State ex rel. Adams v. 
Murray, 267 N.W. 663, 219 Iowa 
108. 

19. Iowa—State ex rel. Adams v. 
Murray, supra. 

20. Ala.—^Bx parte State ex rel. 
King, 171 So. 892, 233 Ala 318. 

21. Utah.—In re Clift’s Estate, 122 
P.2d 196, 101 Utah 343. 

Contested and uncontested matters 
Where objections are filed to an 
executor’s account, and case is trans¬ 
mitted to trial calendar, contested 
matters and uncontested matters 
should not be heard together, but 
court should exercise care to see 
that findings, conclusions, and de¬ 
cree covering contested matters are 
not confused with matters which lie 
within general duty of the court to 
pass on.—In re Clift’s Estate, supra. 



88 C. J. S. 


judge and judicial confirmation of the reported 
sale confers on the successful bidder certain rights 
of which he cannot be summarily deprived.23 

Jury and nonjury calendars. An order trans¬ 
ferring a case from the jury trial calendar to the 
nonjury trial calendar is a bar to a subsequent order 
transferring the action from the nonjury to the 
jury calendar, in the absence of a change of cir- 

cumstances.24 

Transfer of ^issues. The transfer of equitable is¬ 
sues in an action brought at law does not affect the 
right to a jury trial of the legal issues.^5 If the 
judgment is in favor of the legal claim, it may be 
suspended until the determination of the equitable 
issues.26 An order directing that issues of fact, 
in a suit brought in equity, be referred to a jury 
does not transfer the whole case to the ordinary 
docket for jury trial.^^ 

Judgment or decree. After transfer from the 
chancery side to the law side, the court on the law 
side has no authority for including in the final judg¬ 
ment a provision requiring payment thereof by the 
surety on the bond posted in the chancery suit and 
conditioned on the decision therein.28 After re¬ 
moval from the law side to the equity side, the 
decree is final and conclusive as to the rights of the 
parties,^^ and the party who secured the removal 
has no ground to complain of a proper element in 
the decree. 

(2) Unauthorized or Improper Transfer 

Ordinarily an unauthorized transfer does not confer 
Jurisdiction. 

Ordinarily a transfer to the equity docket of a 
controversy which is not of equitable cognizance 
does not confer jurisdictional unless the transfer is 
made by consent of parties, in which event the 
equity court may render a law judgment therein 
and such unauthorized transfer may be attacked by 


TRIAL § 25 

exceptions.33 However, under a statute providing 
that a court shall have full jurisdiction of all cases 
transferred to it, a court to which a cause has been 
transferred has jurisdiction finally to dispose of the 
cause regardless of whether it is of legal or equi¬ 
table cognizance,34 and it should grant the ap¬ 
propriate relief regardless of whether or not it 
is strictly legal or equitable.35 Where a motion to 
transfer an equitable action to the ordinary docket, 
although not made within a reasonable time, was 
nevertheless granted without terms, the chancellor 
should permit the parties to introduce witnesses and 
not confine them to the use of depositions but 
where, notwithstanding a formal transfer of the case 
to the ordinary docket, the only issues are equitable 
a finding of the trial court is the finding of a chan- 

cellor.37 

(3) Failure to Transfer 

If neither party moves to transfer, and the court 
does not do so on its own motion, it will try the cause 
according to the principles involved, as set up in the 
pleadings. 

An action brought in equity remains there when 
not transferred.38 If neither party moves to trans¬ 
fer, and the cause is not transferred on the court's 
own motion, the court will proceed to try the cause 
in accordance with the principles involved, either 
equitable or legal, as set up in the pleadings,39 
and render judgment according to the rights of the 
parties.40 A failure of the trial court to transfer 
to the equity docket an action for accounting which 
involves complicated accotmts does not affect the 
rights of the litigants or prevent the action from 
being governed by rules applicable to equity ac- 
tions.4i Likewise, a court sitting as a common-law 
judge, on determining that land cannot be parti¬ 
tioned, may properly order a sale and distribution 
of the proceeds, in conformity with the pleadings, 
notwithstanding the court fails to enter an order 
transferring the case to the equity docket.42 


22. N.C.—Wood V. Fauth, 35 S.E.2d 
178, 225 N.C. 398. 

23. N.C.—^Wood V. Fauth, supra. 

On failnze to comply promptly 
with hid, proper procedure is by rule 
to show cause.—Wood v. Fauth, su¬ 
pra- 

24. N.T.—Grossman v. Brooklyn 
Hospital Equipment Co., 89 N.T.S. 
2d 562, 275 App.Div. 947. 

25- Iowa.—Groen v. Ferris, 176 N.W. 
213, 189 Iowa 21. 

Ky.—Geoghegan v. Ditto, 2 Mete. 
433, 74 Am.D. 413. 

26. Ky.—Geoghegan v. Ditto, supra. 

27. Ky.—Towell v. Bottom, 194 S.W. 
768, 175 Ky. 635. 


28. Fla.—^Manning v, Clark, 62 So.2d 
352. 

29. Ala.—John Hancock Mut. Life 
Ins. Co. V. Johnson, 162 So. 283, 
230 Ala. 627. 

30. Ala.—John Hancock Mut. Life 
Ins. Co. V. Johnson, supra. 

31. Me.—American Oil Co. v. Car¬ 
lisle, 63 A2d 676, 144 Me. 1. 

64 C.J. p 56 note 45. 

32. Ark.—Ogden v. Ogden, 28 S.W. 
796, 60 Ark. 70, 46 Am.S.R. 151. 

33. Me.—American Oil Co. v. Car¬ 
lisle, 63 A.2d 676, 144 Me. 1. 

34. Miss.—^Warner v. Hogin, 114 So. 
347, 148 Miss. 562. 

71 


35. Miss.—Stark v. Fulton, 101 So. 
857, 136 Miss. 637. 

36. Ky.—^Lewis v. Helton, 139 S.W. 
772, 144 Ky. 595. 

37. Ky.—^Arrington v. Sizemore, 43 
S.W.2d 699, 241 Ky. 171. 

38. Iowa.—^Kraft v. Tenningkeit, 214 
N.W. 562, 204 Iowa 15. 

39- Ind.T.—^Rogers v. NidifCer, 82 S. 
W. 673, 5 Ind.T. 65. 

40. Ky.—City of Owensboro v. No¬ 
lan, 46 S.W.2d 490, 242 Ky. 342. 

64 C.J. p 56 note 44. 

41. Ky.—^Kjramer v. Klramer, 155 S. 
W.2d 766, 288 Ky. 150. 

42. Ky.—Cunningham v. Grey, 111 
S.W.2d 579, 271 Ky. 84. 
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§§ 26^27 TRIAL 

5 26. -Retransfer 

Ordinarily, an Improperly transferred cause should 
be retransferred. 

Ordinarily, a cause which has been improperly or 
erroneously transferred to another docket may and 

should be retransferred,although any retransfer 
must be in conformity with the statutory provision 
on the subjectbut retransfer will be denied 
where all the questions presented by the pleadings 
filed in the cause can be finally disposed of on the 
side of the docket to which the cause was trans- 
ferred.'^S Where, notwithstanding an improper 
transfer of legal with equitable issues, the court 
rightfully adjudges in favor of an equitable defense 
to the action, so that there is nothing.to try at law, 
it may properly refuse to retransfer the legal issues 
to the ordinary docket.^ 6 

A cause which has been transferred from the law 
to the equity side of the docket may and should be 
retransferred on proper motion where there is an 
inexcusable failure to amend the pleadings or take 
other steps for the further progress of the cause.'^'^ 
A plaintiff who makes no insistence for a retrans¬ 
fer, as provided by statute, until after he has ac¬ 
knowledged equity jurisdiction by filing an answer 
and cross bill, and has proceeded to a hearing of 


the cause on the facts, in effect, by such conduct, 
consents to the trial of the cause in equity.^S 

Elimination of issue. Where respondents in a 
partition suit, transferred to the law docket for the 
trial of the issue of complainant’s title to the land, 
do not question such title by their answer, no jury 
trial of such issue will be ordered and the case 
should go back to the equity docket, so that a mo¬ 
tion to retransfer it thereto should not be granted 
until the filing of an answer eliminating such is- 
sue.^^ 

'i 

§ 27. -Waiver 

A right to a transfer may be waived, as by failing 
to move therefor; and error in a transfer may be waived, 
as by failing to move for retransfer. 

A right to the transfer of a cause to another 
docket may be waived, as by failing to move to 
transfer^o or failing to do so until the case is called 
for trial or hearing,^! failing to except to the over¬ 
ruling of a motion to transfer,52 failing to insist 
on a ruling on a demurrer to the jurisdiction,^3 or 
pleading after the failure of the court to rule on 
the motion to transfer.^^ Under some statutes it 
has been held that a waiver by defendant arises 
from the filing of an answer before making a motion 


43 . Ala.—^Lauderdale County Co-op. 
r. Lansdell, 71 So.2d 70—Peterson 
T. Drennen Motor Car Co., 63 So.2d 
376, 266 Ala, 99—Grove v. Robert¬ 
son, 61 So.2d 628, 255 Ala, 346— 
Sx parte Nixon, 196 So. 228, 239 
AIeu 306—Meadows v. Birmingham 
Federal Sav. Loan Soc„ 166 So. 53, 
232 Ala. 3. 

Me.—^American Oil Co. v. Carlisle, 63 
A.2d 676, 144 Me. 1. 

64 C.J. p 67 note 52. 

Jury docket 

Refusal of defendant's motion, 
made before entering on trial, to re¬ 
transfer cause to non jury docket, 
was reversible error where plaintiff 
waived right of trial by Jury by not 
demanding such trial at commence¬ 
ment of suit as reoLuired by statute, 
and defendant made no demand for 
jury trial.—Alabama Utilities Co. v. 
Staggers, 173 So. 66, 234 Ala. 101. 

44 . Ala,—Ex parte State ex reL 
Dicks, 20 So.2d 232, 246 Ala. 277. 

Final failure to establish matter; 
mistrials 

(1) The statute providing for re¬ 
transfer of a case to side of docket 
in which It was originally filed con¬ 
templates a final failure to establish 
the question, right, or defense as¬ 
serted as a basis for the original 
transfer; where cause was transfer¬ 
red from law side of docket to equity 
side on defendants’ petition, fact 
that two juries failed to agree on is¬ 


sues of fact submitted to them did 
not constitute grounds for a retrans¬ 
fer.—Ex parte State ex rel. Dicks, 
supra. 

(2) Sufficient ground for denying 
motion to retransfer cause from 
equity side was present, where statu¬ 
tory condition of right to retrans¬ 
fer, that party moving for the trans¬ 
fer fails to establish right or defense 
asserted, and that cause cannot be 
disposed of on the side of the court 
to which It was transferred, did not 
arise.—Carpenter v. First Nat. Bank, 
181 So. 239, 236 Ala. 213. 

45- Ala.—^Ex parte State ex reL 
Dicks, 20 So.2d 232, 246 Ala. 277. 

46. Ky.—Wimmer v. Ficklin, 14 
Bush 193. 

47- Ala.—Smith v. Grayson, 107 So. 
448, 214 Ala. 197—^Aust v. Sumter 
Farm & Stock Co., 96 So. 872, 209 
Ala. 669. 

Absence of cross bill 
Where assumpsit action was trans¬ 
ferred to equity docket and original 
defendant filed bill for accounting, 
making original plaintiff party de¬ 
fendant, court could not enter mon¬ 
ey decree in favor of original plain¬ 
tiff against original defendant, in 
absence of cross bill by ori^nal 
plaintiff setting up independent equi¬ 
ty, but was limited to dismissing 
bill and remanding case to law dock¬ 
et, although proof did not sustain 
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averments of bill on which its equity 
rested.—^Zingelmann v. Turner, 177 
So. 627, 235 Ala. 102. 

48. Ala.—^Ex parte State ex rel. 
Dicks, 20 So.2d 232, 246 Ala. 277. 

49 . Ala.—^Bx parte Nixon, 195 So. 
228, 239 Ala. 306. 

50. Iowa.—In re Pierce’s Estate, 60 
N.W.2d 894—^In re Anders’ Estate, 
26 N.W.2d 67, 238 Iowa 344—Jen¬ 
nings V. Schmitz, 20 N.W.2d 897, 
237 Iowa 680—^Beach v. Young¬ 
blood, 247 N.W. 646, 216 Iowa 979 
—^Minnesota Loan & Trust Co. v. 
Hannan, 247 N.W. 636, 216 Iowa 
1060—In re Estate of Weidman, 
228 N.W. 571, 209 Iowa 603—In re 
Heaver’s Estate, 150 N.W. 698, 168 
Iowa 663. 

Ky.—Turk v.'Wilson’s Heirs, 98 S.W. 
2d 4, 266 Ky. 78—Wilcox v. Lee, 
94 S.W.2d 294, 264 Ky. 66. 

64 C.J. p 67 note 69. 

61. Ky.—Clark v. Cooper, 247 S.W. 
929, 197 Ky. 630. 

52. Ark.—Quinn v. Murphy, 25 S.W. 
2d 429. 181 Ark. 260. 

53. Ark.—Southern Surety Co. v. 
Pfeiffer Stone Co., 1 S.W.2d 43, 176 

. Ark. 708. 

64. Ark.—^Holt v. Gregory, 244 S.W. 
2d 961, 219 Ark. 798—^Kaplan v. 
Scherer, 169 S.W.2d 660, 206 Ark. 
654. 
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to transfer,55 except where defendant asks in the 
answer that the action he transferred from law to 
equity and submitted to the jury for trial but 
it has also been held otherwise under the liberal 
construction accorded other statutes^? or where the 
motion is based on the answer.®^ A defendant who 
prays for the award of an issue to try disputed 
questions of fact cannot thereafter be heard to 
complain because the court did as he requested in¬ 
stead of transferring the entire case.^^ 

Transfer from law to equity docket. Error, if 
any, in transferring a cause from the law to the 
equity docket may be waived by asking for,®^ con- 
sentingS^ or not objecting^^ to, the transfer, failing 
to move for a retransfer,®3 waiving®^ or expressly 
declining®® a hearing before a jury, or agreeing with 
the adverse party in open court to refer the case 
to a master to make findings and report on all ques¬ 
tions of law and fact.®® On the other hand, the 
error is not waived by merely going to trial®*^ or 
stipulating for the trial together of the action in 
question and other actions.®® While, standing alone, 
a motion to dismiss the complaint for vagueness and 
uncertainty might constitute a waiver,®® it is other- 
•wise where movant objects to the transfer at the 
proper time and, after it is made, moves to dismiss 


for lack of jurisdiction.*^® Error in overruling a 
demurrer to a motion to transfer is not waived by 
participating in a hearing on the motion after the 
overruling of the demurrer,*^^ 

Transfer from equity to law docket, Wher-e a' 
cause has been transferred from equity to law, a 
party who fails to move for a retransfer consents 
to a trial by the law court.^® By filing an answer 
after the overruling of a motion for transfer to the 
law side, defendant waives the right to question the 
correctness of the ruling.*^® 

§ 28. Striking Cause from, and Restoration 
to. List, Docket, or Calendar 

a. Striking cause in general 

b. Effect of striking in general 

c. Restoration or reinstatement in general 

a. Striking Cause in Greneral 

A court may, and should, strike from a docket or 
calendar a cause Improperly there, or as to which there 
is a want of prosecution. A motion to strike must be 
decided on the record alone. 

On a timely motion by a partyor on the motion 
of the court,the court may and should strike or 
erase from a trial list, docket, or calendar a cause 


56. Iowa.—^Vosges v. Clark, 38 KW. 
2d 611, 240 Iowa 1108—^Walters v. 
Heaton, 271 N.W. 310, 223 Iowa 405 
—Kimmel Inv. Corporation v. Ren- 
wick, 261 N.W, 775, 220 Iowa 362. 

64 C.J. p 57 note 77. 

Time for motion see supra § 25 c. 

66. Iowa.—^Vosges v, Clark, 38 N.W. 
2d 611, 240 Iowa 1108. 

Failure of trial court to rule on 
this request does not affect situation, 
where it properly could have done so. 
— ^Vosffes V. Clark, supra. 

57. AJa.—^Nunnally Co. v. Bromberg 
& Co., 115 So. 230, 217 Ala. 180. 

58. Ky.—Queen Ins. Co. v. Marks, 
265 S.W. 30, 204 Ky. 662. 

69. Pa.—'Drum v. Dlnkelacker, 79 
Pa.Super. 91. 

60. Ark.—McCrary v. Wilkins, 269 
S.W. 367, 168 Ark. 88. 

61. Iowa.—Shehan v. Stuart, 90 N. 
W. 614, 117 Iowa 207. 

62. Iowa.—^In re Proestler*s Will, 
289 N.W. 436, 227 Iowa 896. 

64 C.J. p 57 note 67. 

63. Ark.—W. W. Carter Motor Co. v. 
Davis, 23 S.W,2d 263, 180 Ark. 892. 

64 C.J. p 57 note 68. 

64« Iowa.—Shehan v. Stuart, 90 N. 

W. 614, 117 Iowa 207. 

66. Neb.—^Thomas v. Thomas, 90 N. 
W. 630, 64 Neb. 681. 

66. Okl.-^ones v. Balsley, 11 P. 
942, 27 Okl. 220. 


67. Iowa.—Shehan v. Stuart, 90 N. 
W. 614, 117 Iowa 207. 

64 C.J. p 57 note 62. 

68. Iowa.—State Sav. Bank v. Mill¬ 
er, 124 N.W. 873, 146 Iowa 83. 

69. Ark.—Rinehart & Gore v. Row¬ 
land, 213 S.W. 17, 139 Ark. 90. 

70. Ark.—^Rinehart & Gore v. Row¬ 
land, supra, 

71. Ala.—^Bx parte Holzer, 122 So. 
421, 219 Ala. 431. 

72. Ark.—^Bailey v. Runyan, 27 S.W. 
2d 1020. 181 Ark. 755. 

73. Iowa.—Thompson v. Erbes, 268 
N.W. 47, 221 Iowa 1347. 

74. N.T.—^Poindexter v. Carleton, 61 
N.Y.S. 1116, 30 Misc. 202. 

Striking case from docket or calen¬ 
dar of reviewing court see Appeal 
and Error § 1398. 

A motion to dismiss a pending 
cause should be construed as a mo¬ 
tion to strike the case from the 
docket.—^Bedgood v. Stevens, 36 S.E. 
2d 793, 200 Ga. 244—^Brightwell v. 
Brightwell, 129 S.E. 668, 161 Ga. 89. 
Want of jurlsidlotion appearing on 
record 

Where want of jurisdiction ap¬ 
pears op the record, a motion to 
erase a case from the docket, In¬ 
stead of pleading in abatement, is 
better procedure.—^Pelletter v. 
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Thompson, 50 A.2d 81, 133 Conn. 277. 
Jury calendar; waiver of jury trial 

(1) A defendant should not be al¬ 
lowed to stand by while a case Is 
working its way up on the jury cal¬ 
endar, and to have case relegated to 
nonjury calendar, by motion to strike 
it from jury calendar, when It is 
about to be reached on jury calendar. 
—^Arkln v. Slg Heller Co„ 99 N.Y.S. 
2d 175, 197 Misc. 1084. 

(2) Unreasonable delay In moving 
to strike a cause from the jury calen¬ 
dar on the basis of a waiver of a 
jury trial by plaintiff constitutes an 
abandonment, or waiver, by defend¬ 
ant of the right to rely on such 
waiver.—Livelastlc Suspender & Gar¬ 
ter Co. V. Walker, 99 N.Y.S. 2d 174— 
Moskowitz V. Keith Sales Co., 99 N, 
Y.S.2d 173. 

(3) Such delay may amount to 
laches; plaintiff may be prejudiced 
thereby, as where a prompt motion 
would have given him a much earlier 
trial on the nonjury calendar.—-Ar^ 
kin V. Slg Heller Co., supra. 

76- N.Y.—^Frederick v. Oliver ft 

Burr, 139 N.Y.S. 820. 154 App.Dlv. 

346. 

64 C.J. p 67 note 83. 

Case eCLTiltable in nature was held 
properly stricken fronji jury docket 
on trial judge's own motion.—Sav¬ 
ings Bank of New London v. San- 
taniello, 33 A2d 126, 130 Conn. 206. 
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which is improperly there,or as to which there 
is a want of prosecution but in other circum¬ 
stances such action may not be proper or neces¬ 
sary.*^® An action may be put off the calendar 
pending the determination of an appeal of a previous 
action between the same parties and involving the 
same agreement.'^® 

The striking of a case from the docket is an exer¬ 
cise of the judicial function,and as such can be 
done only after notice®^ and an opportunity to the 
parties to be heard.®^ On a motion to strike the 
cause from the calendar or erase it from the docket, 
the court will not consider questions going to the 
merits of the action,®® or defects of form in the 


note of issue.®^ The motion must be decided on the 
record alone,®5 and will not be aided by intendment 
or inference.®® 

Order for future striking from the docket on non- 
compliance with a stated condition within a pre¬ 
scribed time is not self-executing,®*^ and the cause 
is not automatically dropped at the expiration of the 
prescribed time without performance of the condi¬ 
tion.®® 

Readiness for trial. A trial court is given much 
discretion in determining whether or not a party 
may, at a late hour, withdraw his announcement 
of readiness for trial,®® as where a jury has been 


76- Cal.—In re Lyle’s Guardianship. 

174 P.2d 906, 77 Cal.App.2d 163. 
Conn.—Berry v. Hartford Nat. Bank 

& Trust Co., 7 A.2d 847, 125 Conn. 

616. 

N.Y.—Dean v. Title Guarantee & 

Trust Co., 1 N.T.S.2d 659, 253 App. 

Div, 833—Greenberg v. Prudential 

Ins. Co. of America, 283 N.T.S. 

619, 246 App.Div. 727. 

64 C.J. p 67 note 84. 

StrUdLng' from Jury calendar held 
proper, where action was not triable 
by Jury as matter of right.—Goetz 
V. Manufacturers’ & Traders’ Trust 
Co., 277 N.T.S. 802, 154 Misc. 733. 

Fallore to observe statutory form 

Failure to observe form of statute 
in placing case on trial docket did 
not, under circumstances, require 
case to be stricken from docket.— 
Rhea Land Co. v. Duncan, 151 So. 
487, 113 Fla. 120. 

ITotice of trial before answer by Im- 
pleaded defendants 

Striking cause from calendar and 
vacating note of issue and notice of 
trial as premature was proper, where 
impleaded defendants had not an¬ 
swered at time notice of trial was 
served, and original defendant re¬ 
fused and returned notice of trial on 
that ground.—Chicago Title «& Trust 
Co. V. Fox, 268 N.T.S. 260, 239 App. 
Div, 166. 

Amendment of pleading 

(1) Amendment of complaint was 
held to authorize striking of case 
from jury docket.—^Kaszeta v. Kas- 
zeta, 57 A.2d 403, 134 Conn. 329. 

(2) Where judgment sustaining de¬ 
murrer to petition dismissed the 
case in pr»senti unless plaintiff 
should amend to meet specified de¬ 
fect within a given time, no excep¬ 
tion Was taken to ruling, and no 
amendment curing the defect was 
filed, refusal to strike case from 
the docket on defendant’s motion aft¬ 
er expiratioh of time allowed for 
amendment was error.—Hayes v. 
Simpson, 62 S.E.2d 441, 83 Ga.ApJ). 


22, followed in Hayes v. Trewhitt, 62 
S.E.2d 445, 83 Ga.App. 27. 

Annual call of docket; continuance 
Before annual call of docket is 
cleared of inactive cases, parties 
have absolute right of continuance 
upon filing a request to that effect, 
and at that time, if no such request 
has been filed, they have right to 
make request for a stated cause and 
court may or may not grant the con¬ 
tinuance.—^Miller v. Bridgeport Her¬ 
ald Corp., 56 A.2d 171, 134 Conn. 198. 

77. Tex.—^Nedler v. Neece Lumber 
Co., Civ.App., 63 S.W.2d 403. 

Plaintlfir’s unexcused absence when 
case called for trial 
Tex.—^Nedler v. Neece Lumber Co., 
supra. 

Passage of time without order 
The statute authorizing court to 
strike cause from the docket after 
two years have passed without an 
order is designed to speed litigation 
and should, in general, be obeyed.— 
Lowry v. Noell, 13 S.E.2d 312, 177 
Va. 238. 

78. N.Y.—^Zakheim v. Dry Harbor 
Homes, 281 N.T.S. 163, 245 App. 
Div. 769. 

64 C.J. p 68 note 85. 

Motion to strike from Jury calen- 
dar held properly denied.—Gardner v. 
Sears, Roebuck & Co., 94 N.Y.S.2d 
714, 276 App.Div. 970. 

Absence of reply to counterclaim 
which was in actuality only a de¬ 
fense did not entitle defendant to 
have case stricken from calendar, 
since no reply was required.—Schus- 
sler V. Richards, 61 N.T.S.2d 800, 186 
Misc. 963. 

Issue not broken by service of 
amended pleading 

N.Y.—^Franks v. Bankers Trust Co., 
293 N.T.S. 2, 161 Misc, 724—Apex 
Binding Corp. v. Good Humor 
Corp., 85 N.T.S.2d 647. 

73. Cal.—California Canning Ma¬ 
chinery Co. v. Superior Court in 
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and for Los Angeles County, 44 P. 
2d 1046, 3 Cal.2d 606. 

80. Conn.—^Miller v. Bridgeport Her¬ 
ald Corp., 56 A.2d 171, 134 Conn. 
198—Glazer v. Rosoff, 179 A. 407, 
120 Conn. 120. 

81. Conn.—Miller v. Bridgeport Her¬ 
ald Corp., 56 A.2d 171, 134 Conn. 
198—Glazer v. Rosoff, 179 A. 407, 
120 Conn. 120. 

64 C.J. p 57 note 83 [a]. 

82. Conn.—Miller v. Bridgeport Her¬ 
ald Corp., 66 A.2d 171, 134 Conn. 
198—Glazer v. Rosoff, 179 A. 407, 
120 Conn. 120. 

Refusal to postpone hearing held not 
error 

Kan.—Fidelity Nat. Bank «& Trust 
Co. of Kansas City v. Cloninger, 61 
P.2d 35, 142 Kan. 558. 

83. N.Y.—Rappaport v. Werner, 64 
N.T.S. 481, 34 App.Div. 626. 

64 C.J. p 58 note 86. 

84. S.D.—Moody v. Lambert, 101 N. 
W. 717, 18 S.D. 672. 

85. Conn.—Reilly v. Antonio Pepe 
Co., 143 A. 668, 108 Conn. 436. 

Matter considered 

Where defendant's motion to strike 
from the jury docket recited that an 
issue of fact had once been Joined 
and claimed that plaintiff had there¬ 
by abandoned his right to trial by Ju¬ 
ry, and defendant’s contention was 
brought forward for the first time 
by him in his appeal brief that no 
new issue of fact was raised by 
amendments of plaintiff's complaint, 
the trial court properly considered 
only the claim raised in the motion 
to strike from the Jury docket.— 
Leahey v. Heasley, 16 A.2d 609, 127 
Conn. 332. 

86. Conn.—^Reilly v- Antonio Pepe 
Co., 143 A. 668, 108 Conn. 436. 

87. Ill.—Sheaff v. Spindler, 171 N.E. 
632, 339 Ill. 640. 

88. Ill.—-Sheaff v. Spindler, supra. 

89. Tex.—Billingslea v. Greaves, 
Civ.App., 196 S.W.2d 945. 



88 C.J.S. 

impaneled and testimony tendered by such party 
has been excluded.®^ 

b. Effect of Striking in Greneral 

While the striking of a cause from the docket or 
calendar may, in some cases, be regarded as a dismissal, 
it has been held not to have such effect, where further 
proceedings in the case are permissible. 

The striking of a cause from a docket or calendar 
may terminate the right of plaintiff to pursue the 
action so, when a pending cause is dismissed and 
stricken from the docket, further defensive pleading 
is a nullity92 and should be treated as such when 
presented for allowance.^^ However, striking a 
cause does not place it out of court, so that it can¬ 
not again be brought before the court in some 
mode,94 but merely suspends further proceedings un¬ 
til some other steps are taken by which a final dis¬ 
position thereof can be made.^S Striking a cause 
from the docket has been held not to dismiss it^^ 
or result in loss of jurisdiction;^’^ it merely re¬ 
moves the cause from the active docket,®^ and leaves 
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it subject to being reinstated;^® and further proper 
proceedings in the case may seasonably be taken.^ 
Under other authority, the striking of a case from 
the list or docket or dropping it from the calendar 
does not necessarily mean a dismissal,^ but the 
question is one of intention;® striking a case from 
the docket for want of prosecution has been held, 
in effect, a dismissal for want of prosecution.^ An 
order striking a cause from the docket on motion 
may be regarded as a discontinuance thereof,^ al¬ 
though it should not be construed as a dismissal or 
a discontinuance if the right to reinstate the cause 
is reserved.® 

c. Restoration or Reinstatement in Cleneral 

Restoration to the docket or calendar may be ordered, 
on motion of the court or parties, in proper circumstanc¬ 
es, If valid reasons or explanations are given and it ap¬ 
pears likely that the case will be tried. 

Restoration to, or reinstatement on, the trial list, 
docket, or calendar may be ordered in proper cir¬ 
cumstances,’^ as where the order striking or drop- 


90. Tex.—^Billingslea v. Greaves, su¬ 
pra. 

DlscretLon held not abused in over¬ 
ruling: defendants’ motion to with¬ 
draw announcement.—^Billingslea v. 
Greaves, supra. 

91. Conn.—^Miller v. Bridgeport 

Herald Corp., 66 A.2d 171, 134 Conn. 
198—Glazer v. Rosoff, 179 A. 407, 
120 Conn. 120. 

92. Ga.—Bedgrood v. Stevens, 36 S. 
E.2d 793, 200 Ga. 244. 

93. Ga.—'Bedgood v. Stevens, supra. 

94. HI.—Welch v. Louis, 31 HI. 446. 
Pendenoy of appeal 

Ordering action for declaratory re¬ 
lief off calendar pending determina¬ 
tion of appeal from previous action 
between same parties involving same 
agrreement did not eliminate action, 
but merely postponed its final deter¬ 
mination.—California Canning Ma¬ 
chinery Co. V. Superior Court in and 
for Los Angeles County, 44 P.2d 1046, 
3 Cal.2d 606. 

95. Cal.—California Canning Ma¬ 
chinery Co. V. Superior Court in 
and for Los Angeles County, su¬ 
pra. 

64 C.J. p 58 note 93. 

96. Ky.—Taylor v. Commonwealth, 
246 S.W.2d 981, certiorari denied 
73 S.Ct. 34, 344 U.S. 830, 97 L.Ed. 
646, rehearing denied 73 S.Ct. 182, 
344 U.S. 888, 97 L.Ed. 687. 

Minn.—Jasperson v. Jacobson, 27 N. 
W.2d 788, 224 Minn. 76. 

“Off calendar” is not synonymous 
with "dismissal,” but means merely 
a postponement.—In re Lyle’s Guard¬ 
ianship, 174 P.2d 906, 908, 77 Cal.App. 
2d 153. 


Disinlssal l^om calendar 

Notation on calendar record, in 
conformity with court rule, had effect 
of dismissing case from calendar, 
but not of dismissing the ewition it¬ 
self.—^Moskowitz V. Moskowltz, 64 N. 
T.S.2d 67, 269 App.Dlv. 710. 

97. Ky.—^Taylor v. Commonwealth, 
246 S.W.2d 981, certiorari denied 
73 S.Ct. 34, 344 U.S. 830, 97 L.Ed. 
646, rehearing denied 73 S.Ct. 182, 
344 U.S. 888, 97 L.Ed. 687. 

98. Ky.—Taylor v. Commonwealth, 
supra. 

99. Ky.—^Taylor v. Commonwealth, 
supra. 

1. Ky.—Taylor v. Commonwealth, 
supra. 

FetitLoo. for appointment of guardian 
Where matter of the appointment 
of a guardian for incompetent was 
stricken from the calendar because of 
petitioner’s failure to appear, the 
petition was not thereby dismissed, 
but was still effective as a basis for 
obtaining a hearing for the appoint¬ 
ment of a guardian.—Jasperson v. 
Jacobson, 27 N.W.2d 788, 224 Minn. 
76. 

2. Iowa.—^Highberger v. Thompson, 
204 N.W. 292, 200 Iowa 580. 

64 C.J. p 68 note 92 [al (1). 

3. Iowa.—^Bankers' Trust Co. v. Dis¬ 
trict Court of Hamilton County, 
227 N.W. 636, 209 Iowa 879—Bar¬ 
ber V. Scott, 68 N.W. 919, 99 Iowa 
667. 

4. Tex.—Nedler v. Neece Lumber 
Co., Civ.App.. 63 S.W.2d 403. 

5. Ind.—Carlstedt v. Rohsenberger, 
85 N.E. 996, 43 Ind.App. 263. 

Ky.—^Ashlock v. Commonwealth, 7 B, 
Mon. 44. 


6. Ark.—^Livingston v. New England 
Mortg-, etc., Co., 91 S.W. 752, 77 
Ark. 879. 

Ky.—^Ashlock v. Commonwealth, 7 B. 
Mon. 44. 

7. Bedocketing held improperly de¬ 
nied 

Ky.—^Logan v. Bradford, 178 S,W.2d 
607, 296 Ky. 736. 

Destruotiou of court records in war 

Va—'Dismal Swamp Land Co. v, Mc¬ 
Cauley, 6 S.E. 697, 85 Va. 16. 
Absence of motion as to void order 
Where trial judge rendered order 
dismissing action and marked case 
settled without notice to plaintiff, 
although plaintiff had' elected a prop¬ 
erty verdict, judgment so rendered 
was void, and judge at subseQuent 
hearing could grant motion placing 
case on trial docket, notwithstanding 
motion contained no prayer that or¬ 
der be vacated or set aside.—^Zachos 
V. Rowland, 55 S.E.2d 166, 80 Ga.App. 
31, 

vacation of dlerk’s entry of abandon, 
ment 

The court had power, In exercise of 
discretion, to vacate clerk’s entry of 
abandonment of action and restore 
case to calendar for trial, regardless 
of whether such entry had effect of 
order or judgment in respect to ter¬ 
mination of action,—^Moskowitz v, 
Moskowltz, 54 N.T.S.2d 499, 269 App. 
Div. 747, 

nCLstrial; payment of new jury fee 

Where mistrial was granted on 
condition that defendants pay new 
jury fee, plaintiff, in restoring case 
to calendar by notice, was entitled to 
rely on defendants fulfilling such 
condition and paying the Jury fee 
within specified time.—Cooper v. Ebr- 


75 



88 C.J.S, 


§§ 28-29 TRIAL 


ping the case reserved the right to restore or rein¬ 
state it, 8 the striking was due to an erroneous entry 
by the clerk of court,^ or a proposed settlement has 
not been consummated.^® Where a party adduces 
no valid reasons in support of a motion to restore 
a cause to the trial calendar, an order restoring 
it is improvidently granted,*11 and a motion for 
restoration to the trial calendar is properly denied 
in the absence of adequate explanation of the de¬ 
lay.It has been held proper for the judge orally 
to direct the clerk to reinstate a case on the calen¬ 
dar's and that an order of record is not neces¬ 
sary.^^ Also, the reinstatement of a case on the 
calendar may be ordered or directed by the judge 
cither on his own motion or on the motion of the 

parties.15 

A party, in order to obtain restoration of the 
case, must satisfy the court that it is a live one and 
likely to be tried.^® Presumably, a court will not 
deny a motion to restore unless the case has been 
on the docket for an unduly protracted period,^*^ or 
the court is satisfied from the record or otherwise 
that there is no real intent to prosecute it.^® The 


court has power, in its discretion, to deny a mo¬ 
tion to restore while an appeal is pending from an 
order denying a motion for a jury trial.^® It has 
been held that, where a case is restored to the 
docket, it will occupy the same status it did before 
it was stricken but it has also been held that, 
if plaintiff failed to utilize an opportunity for an 
earlier trial, the cause will, on restoration, take posi¬ 
tion as the last of the issues of the date of restora- 
tion.2i 

Restoration on condition, A motion to restore 
may be granted on condition,^^ such as that plain¬ 
tiff consent to transfer the cause to another court 
where it may be tried without delay and it is 
within the discretion of the court to restore a case 
on condition that it be disposed of within a stated 
period.2^ 

§ 29. - Short Cause Calendar 

A motion to strike a cause from the short cause calen¬ 
dar must be made in apt time and on sufficient grounds. 

A continuance takes a case from a short cause 


tr-Second Street, Manhattanville & 
St. N'icliolas Avenue Ky. Co., 9 N-T. 
fl.2d 19, 169 Misc. 779. 

ITxLder civil pra«otice mle^ where 
ca^ae wa^ dismissed by clerk, after 
having been marked *‘ofC’* calendar 
and not restored within one year, 
case could not be restored to the 
calendar, but plaintiff could move to 
open default, vacate the dismissal, 
and restore case to trial calendar.—' 
Siegel v. Addison, 127 ]Sr.T.S.2d 678. 
Docketing or redocketing after re¬ 
versal and remand see Appeal and 
I3rror 5 1973. 

8« Iowa.—^Bankers’ Trust Co. v. Dis¬ 
trict Court of Hamilton County, 227 
N.W. 536, 209 Iowa 879. 

Mass.—^Hart v. Chatterton, 102 N.E. 
929, 216 Mass. 90. 

9. Ill.—^Madden v. City of Chicago, 
119 H.E. 60, 283 Ill. 166. 

10. Ky.—^McDannold v. South Cov¬ 
ington & C. St. Ry. Co., 137 S.W. 
849, 143 Ky. 837. 

N.T.—^Lookstein v. North British & 
Mercantile Ins. Co. of London and 
Edinburgh, 162 N.T.S. 267. 

11-. K.T.—Guth Stern & Co. v. Doe, 
113 N.T.S.2d 359. 

12. K.T.—^Federal 33^ctors Corp. v. 
Perp€ai, 32 ]Sr.T.S.2d 662, 263 App. 
Div. 863. 

Dismissal of oomplaliLt Improper 
However, the complaint should not 
have been dismissed where no motion 
for such relief was m^e by defend¬ 
ant.—^Federal Factors Corp. v. Per- 
pall, supra. 

13- Ill.—^Reld V. Chicago Rys. Co., 
231 m.App. 68. 


14. HI.—Reid V. Chicago Rys. Co., 
supra. 

15. Cal.—'In re Lyle’s Guardianship, 
174 P.2d 906, 77 Cal.App.2d 163. 

64 C.J. p 68 note 1. 

Anjanal call of docket; discontixiTU 
ance 

The purpose of motion to restore 
a case struck from docket at the an¬ 
nual call thereof is to take care of 
situations where there is an excuse 
for failure of counsel to file written 
request for continuance or to show 
cause at hearing why case should not 
be discontinued; in absence of writ¬ 
ten request or making and granting 
of oral request for continuance at 
annual call, a case is discontinued by 
order of court, and a motion to re¬ 
store may then be made and, if 
granted, case will then be proceeded 
with in due course, and, if not grsmt- 
ed, aggrrieved party may appeal from 
order of discontinuance, with exten¬ 
sion of time to file appeal due to the 
motion.—^Miller v. Bridgeport Herald 
Corp., 66 A.2d 171, 134 Conn. 198. 
le. N.T.—^Frederick v. Oliver & 
Burr, 139 N.Y.S. 325, 164 App.Div. 
346. 

Inactive case 

Where case had been on docket for 
more than two years and had been 
inactive for substantially that period 
through plaintiff’s failure to comply 
with court order, and It did not ap¬ 
pear that any evidence as to why 
plaintiff had failed to proceed with 
case was before court when it was 
discontinued at annual call of the 
docket or that there was any indica¬ 
tion from plaintiff that he desired 
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its continuance, the order of discon¬ 
tinuance was in compliance with 
practice rule.—^Miller v. Bridgeport 
Herald Corp., 66 A2d 171, 134 Conn. 
198. 

17. Conn.—Miller v. Bridgeport Her¬ 
ald Corp., supra. 

Delay as not chargeable against Utl- 
gant 

Where demurrer to bill has been 
filed and taken under advisement by 
chancellor, who made no disposition 
thereof, and succeeding chancellor 
struck claim from docket, on ground 
of inaction, motion to vacate order 
and to reinstate cause i^hould have 
been granted, since delay could not 
be charged against litigant as laches 
and should not be permitted to work 
injustice.—OBYancke v. Eadie, 22 N.E. 
2d 720, 301 Ill.App. 264, reversed on 
other grounds 26 N.E.2d 853, 373 Ill. 
500. 

18. Conn.—Miller v. Bridgeport Her¬ 
ald Corp., 66 A2d 171, 134 Conn. 
198. 

18. N.T.—Gerken v. Nelson, 213 N. 

T.'S. 63, 126 Misc. 895. 

2a Ky.—Hays v. Baker, 36 S.W.2d 
296, 237 Ky. 265. 

21- N.T.—Shereshofsky v. Continen¬ 
tal Garment Co., 154 N.T.S. 1074, 
91 Misc. 670, 

22. N.T.—^Kemelhor v. Kravltz, 118 
N.T.S.2d 687, 203 Misc. 370. 

23. N.T.—^Kemelhor v. Kravitz, su¬ 
pra 

24. Conn.—Miller v. Bridgeport Her¬ 
ald Corp., 56 A2d 171, 134 Conn. 
198. 
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calendar.25 A cause not an issue should be stricken 
from such calendar ;26 and the beneficial plaintiff 
entitled to control the action may have the cause 
stricken from the short cause calendar when placed 
there by the nominal plaintiff without his consent ;27 
but a motion to strike a cause from such calendar 
must be made in apt time28 and based on sufficient 
grounds.29 A consent to the trial of a cause when 
reached on such calendar is a waiver of any error 
in overruling a motion previously made to strike 
the case from such calendar.20 

Restoration, A suit stricken from a short cause 
calendar because of an arrangement for a settlement 
may be properly restored to such calendar where 
there is a failure of the settlement.^! 


TRIAL §§ 29-^0 

§ 30. Time or Term of Court for Trial 

a. In general 

b. Current or subsequent term 

c. Chambers or vacation 

d. Objections and waiver thereof 

a. In G-eneral 

Subject to statutes and rules of court the time or 
term for trial rests in the discretion of the court. Trial 
should be reasonably prompt, and the parties allowed a 
reasonable opportunity to prepare. 

Except in cases wherein they are not applicable,^2 
statutes and court rules relating to the time or term 
of court for the trial of actions will be given effect 
in the jurisdictions or courts wherein they obtain ;23 


25. Ill.—Gudgeon v. Casey, 62 Ill. 
App. 599. 

26. Ill.—McRae v. Houdeshell, 88 
Ill.App. 428—^Dyniewicz v. Benzig- 
er, 87 Ill.App. 590. 

27. Ill.—^Weckler Brick Co. v. Mc¬ 
Lean, 124 I11.APP. 309. 

28. Ill.—^McDonald . v. People, 78 K. 
R 609, 222 Ill. 325. 

64 C.J, p 69 note 9. 

29- Ill.—^Traeger v. Shaffner, 209 Ill. 
App. 369. 

64 C.J. p 69 note 10. 

30. Ill.—^Wheatley V-. Chicago Trust, 


etc., Bank, 
480. 

47 

N.E. 711, 

167 lU. 

31. Ill.—^Angrus 

V. Chicago 

Trust, 

etc.. Bank, 
298. 

48 

N.E. 946, 

170 Ill. 

32. Ky.—Bastin 

V. Givens' 

Adm'x, 


185 S.W. 835, 170 Ky. 201. 

64 C.J. p 59 note 16. 

Temas and sessions of court gener¬ 
ally see Courts §§ 147-169. 

33. U.S.—^Perkins v. Southern Coal 
Corp., R.C.W.’Va., 96 F.Supp. 8, af¬ 
firmed, C.A., 190 P.2d 692. 

Ga.—^Henderson v. Henderson, 55 S. 

B.2d 678, 206 Ga. 23. 

Miss.—^Huff V. Murray, 158 So. 475, 
171 Miss. 666. 

Mo.—'State ex rel. Taylor v. Bell, 69 
S.W.2d 320, 228 Mo.App. 481. 

N.J.—Neel v. Ball, 79 A.2d 469, 6 N. 
J. 646. 

Pa.—^Lytle v. Lytle, Coin.Pl., 13 Roy. 

L.J. 81, 15 Som.Leg.J. 121. 

Tex.—Gotten v. Stanford, Civ.App., 
169 S.W.2d 489. 

64 C.J. p 69 note 17. 

Bnle adopted hy court held manda¬ 
tory 

Wash.—State ex reL Pacific Fruit & 
Produce Co. v, Superior Court for 
King County, 155 P.2d 1006, 22 
Wash.2d 327. 

Period altar filing action; amended 
complaint 

Statute requiring action to be 
brought to trial within five years 
after the plaintiff has filed his action 


was held to bar trial after five years 
from time complaint was filed and 
not within five years of an amended 
complaint filed by stipulation of par¬ 
ties; filing of amended complaint by 
stipulation was not a substitute for 
stipulation to prolong statutory pe¬ 
riod.—^Rosefleld Packing Co. v. Su¬ 
perior Court in and for City and 
County of San Francisco, 47 P.2d 716, 
4 Cal.2d 120. 

Buie not excusing noncompUance 

Where defendant served, but did 
not file, answer, plaintiff was not 
excused from compliance with rule 
requiring him to note cause for trial 
within one year of joinder of Issue 
by rule providing that no case should 
be put on trial calendar by clerk un¬ 
less both complaint and answer were 
on file, since plaintiff could have 
compelled defendants to file answer 
or suffer default.—State ex reL Pa¬ 
cific Fruit & Produce Co. v. Superior 
Court for King County, 166 P.2d 1005, 
22 Wash.2d 327. 

BxclusloiL of days of service and. re¬ 
turn. 

Case was held triable at return 
term of court, where summons was 
served July 21 and made returnable 
August 20, as against contention that 
both day of service and day of re¬ 
turn had to be excluded in determin¬ 
ing whether there was service of 
process for thirty days before return 
day.—^Mississippi Cent. R. Co. v. 
Aultman, 160 So. 737, 173 Miss. 622, 
appeal dismissed 56 S.Ct. 108, 296 
U.S. 637, 80 L.Ed. 382. 

Change of venue 

(1) Case which was at Issue be¬ 
fore its venue wajs changed need not 
be called, in court to which it was 
transferred, before the trial date 
thereof.—^ETeimann v. Gallmeier, 63 
N.E.2d 160, 116 Ind.App. 170. 

(2) The purpose of the statute re¬ 
lating to change of venue and pro¬ 
viding that, on filing of papers with 
clerk of court to which cause is cer¬ 
tified ten days before next ensuing 
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term of court; cause shall be triable 
at such term is to fix the time when 
a cause transferred by a change of 
venue is triable by the court to which 
it is so transferred; where on 
change of venue papers were not filed 
with clerk of court to which venue 
was transferred ten days before the 
October term, the next ensuing term 
of that court, trial of the cause on 
Its merits could not have been had 
until the next succeeding term after 
the October term without the consent 
of the parties.—'Rathke v. Rathke, 
118 S.W.2d 77, 233 Mo.App. 74. 

Ifi. Kentucky 

(1) Submission and trial were pre¬ 
mature and prejudicial where they 
did not afford opportunity to offer 
evidence on issues formed by plead¬ 
ings.—Walters v. Godsey, 64 S.W.2d 
387, 246 Ky. 16. 

(2) The statute requiring plead¬ 
ings in equity case to be made up 
thirty days before the case stands 
for trial is applicable only where an 
issue of fact Is raised by the plead- 
Ingrs and the party is prejudiced by 
premature submission.—Stephens v. 
Epperson, 140 S.W.2d 656, 283 Ky. 
31. 

(3) Where cause was submitted for 
Judgment more than six months aft¬ 
er amended answer was filed, plaintiff 
could not complain that no oppor¬ 
tunity was given to him to take his 
proof.—Salyers v. Moran, 177 S.W.2d 
143, 296 Ky. 386. 

(4) Equity suit held not prema¬ 
turely tried where amended petition 
did not present a new issue or modi¬ 
fy an old one and reply was only a 
traverse.—Catron v, Jones, 135 S.W. 
2d 419, 281 Ky. 163. 

(6) While an action to abate a nui¬ 
sance, wherein petitioner prayed for 
temporary Injunction until conclu¬ 
sion of trial, was governed by sec¬ 
tions of the Civil Code of Practice 
providing procedure for dissolution 
or modification of restraining orders, 
action could not stand for trial on 
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and a court has no authority to conduct trials in 
the intervals between regular terms required by 
statute.In so far as the matter is not regulated 
by statute or rule of court, the time set for trial 
is in the sound^^ or wid'e^® discretion of the trial 
judge. Accordingly, the particular term,37 or the 
particular day of a term,38 at which the trial shall 
be had is within the discretion of the court; and it 
is permissible for good cause to delay a trial or 
hearing to a later date.33 When the discretion of 
the court is used in such a way as to deprive a 
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litigant of his day in court, there is an abuse of 
discretion.^® 

On the one hand, the court should insist on having 
the case tried and determined with such reasonable 
promptness as the circumstances will permit liti¬ 
gants have the right to an expeditious trial of their 
causes in so far as the condition of the docket will 
permit.'^^ On the other hand, the trial should not 
be had until the parties have been afforded a rea¬ 
sonable opportunity to prepare their cases or proof.^3 


the merits until first term of court 
which commenced thirty days after 
completion of the issue as required 
in all equity actions.—Elavunedus v. 
Commonwealth, 233 iS.W,2d 987, 313 
Ky. 795. 

(6) Where, in action on notes and 
for foreclosure of lien, no reply to 
answer was necessary to enable court 
to determine priority of respective 
liens, courts* submission of cause for 
trial and judgment, notwithstanding 
reply to answer was not filed thirty 
days before commencement of special 
term, was not error.—^Mulligan v. 
Phelps Const. Co., 88 S.W'.2d 23, 261 
Ky. 457. 

(7) If a responsive pleading by 
defendant in equity case which mere¬ 
ly traverses allegations of petition 
is, or should have been, filed on or 
before the rule day or third day of 
term commencing before rule day, the 
case will not stand for trial until 
thirty days have elapsed, and, if de¬ 
fendant’s pleading contains an af¬ 
firmative allegation which requires a 
traverse or other response requiring 
evidence, the time from which thirty- 
day period is to be computed is ex¬ 
tended until the issues are, or should 
have been, completed; in equity case 
where no issue of fact is raised or 
plaintiff consents that statements of 
answer may be taken as true, or if he 
does not desire to produce proof, or 
where answer contains immaterial 
contradictions or states facts which 
demonstrate that there is no legal de¬ 
fense, the lapse of thirty days before 
trial or judgment is not necessary.— 
Dyer v. Dyer, 189 S.W’.2d 842, 300 
Ky. 659. 

(8) Plaintiff in tort action cannot 
demand trial as to some of defend¬ 
ants unless he discontinues action as 
to others on the first day of that term 
of court-—Commercial Carriers v. 
Small, 126 S.W.2d 143, 277 Ky. 189. 
34- AJa.—Crabtree v. Miller, 155 So. 

529, 229 Ala. 103. 

35. N.C.—Carpenter v. Boyles, 196 

S.E. 850, 213 N-.C. 432. 

Refusal to set trial date; hill of par¬ 
ticulars 

Where plaintiff, under order to 
submit a bill of particulars which 
had not been filed, requested a trial 


date, refusal of trial court to set a 
trial date was error, since, if the 
bill of particulars were filed late, 
preventing defendant from meeting 
it, court could have either reset the 
case or tried it and denied plaintiff 
right to prove the account.—Craft 
V. Cannon, 121 P.2d 421, 58 Ariz. 467. 

Sirectiug ziew trial immediately 
followiag mistrial ordered because 
of disclosure to jury that insurance 
company was interested in the case 
was not error, where court was care¬ 
ful to. select no juror for second trial 
who had any knowledge as to interest 
of company.—^Blaydes v. Barnes, C.C. 
A.Va. 81 F.2d 198. 

3& La.—'Alford v. Glenn, App., 185 
So. 720. 

37. Fla.—^Rhea Land Co. v. Duncan, 
151 So. 487, 113 Pla. 120. 

Surprise or other prejudice 
Exercise of such discretion will not 
be reversed in absence of abuse caus¬ 
ing surprise or other prejudice to 
complaining party.—^Rhea Land Co. v. 
Duncan, supra. 

Bequiremeut of trial at next term 

of matters arising on bill of com¬ 
plaint and denials in answers was 
held proper.—Gaymont Fuel Co. v. 
Price, W.Va., 79 S.E.2d 96. 

38. Iowa.—^Foster v. Hinson, 39 N. 
W. 682, 76 Iowa 714. 

Trial on holiday see Holidays § 6 c. 
Trial on Sunday see Sunday §§ 51-62. 
Discretion held not abused 
Wash.—^Miller v. Cascade Canning 
Co., 22 P,2d 657, 173 Wash. 211. 

64 C.J, p 69 note 18 [a]. 

39. Cal.—^In re Lyle’s Guardianship, 
174 P.2d 906, 77 Cal.App.2d 163. 

Postponement as departure from reg¬ 
ular order see infra § 36. 

40. La.—Alford v. Glenn, App., 185 
So. 720. 

Allowance of three days 

Fixing a case for trial three days 
after issue was joined over objection 
of defendant was an abuse of discre¬ 
tion requiring reversal of judgment. 
—-Alford V. Glenn, supra. 

41. Cal.—^Mann v. Pacific Greyhound 
Lines, 207 P.2d 105, 92 Cal.App.2d 
439—In re Dargie’s Estate, 91 P.2d 
126, 33 Cal.App.2d 148. 

64 C.J. p 69 note 19. 
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Trials on. merits 

Although court has duty to disre¬ 
gard frivolous efforts for delay and 
expedite trials, trials on the merits, 
where both parties have an oppor¬ 
tunity to be heard, are desirable and 
should be had when it is fairly and 
judicially possible to do so.—'Western 
Union Telegraph Co. v. Suit, 15 Go.2d 
33, 153 Fla 490. 

42. N.C.—^Lumbermen’s Mut. Casual¬ 
ty Co. v. De Lozier, 196 S.E. 318, 
213 JSr.C. 334. 

Plaintiff, who diligently prosecutes 
his suit, is entitled to have trial 
within reasonable time.—^Hansen v. 
Bernstein, 242 P.2d 368, 110 Cal.App. 
2d 170. 

Xiltigaixts in tax cases are entitled 
to have their cases disposed of with 
reasonable dispatch.—^People ex rel. 
Morgan v. Cucci, 22 N.T.S.2d 330, 260 
App.Div. 827. 

Adjudication during litiganfs life 

While statutes provide that death 
shall not cancel out obligations, law 
and justice require where possible 
the adjudication of a man’s pending 
lawsuit while he is still alive to give 
the adjudicating tribunal the benefit 
of his particular knowledge on the 
subject in controversy.—^Rosenberg 
V. Silver, 97 A.2d 92, 374 Pa. 74. 

43. Ala.—Garrett v. State ex rel. 
Matthews, 179 So. 636, 235 Ala. 457. 

Kan.—Brack v. BUeweno, 220 P.2d 
125, 169 Kan. 669. 

La.—^Alford v. Glenn, App., 186 So. 
720. 

Mo.—State ex rel. Staples v. Van 
Osdol, 121 S.W.2d 166, 233 Mo.App. 
459. 

64 C.J. p 69 note 20. 

What constitutes reasonable time 
for preparation of defense in any 
case depends on facts and circum¬ 
stances of that particular case.— 
Emerson v. Hughes, 90 A.2d 910, 117 
Vt. 270. 

One year held ample.—Rosefleld 
Packing Co. v. Superior Court in and 
for City and County of San Francisco, 
47 F.2d 716, 4 Cal.2d 120—Break¬ 
stone V. Giannini. 160 P.2d 887, 70 
Cal.App.2d 224. 

Plaintiff held not prejudiced by 
setting cause for trial on particular 
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TRIAL § 30 


An action can neither legally be tried nor as¬ 
signed for trial until issue is joined, as discussed 
supra § 4, and, under some statutes, not until a 
specified period has expired thereafter and it 
has been held error to proceed with the trial in 
advance of passing on a motion to amend the 
answer.‘*5 However, if no issue is made^® or the 
parties do not desire to produce proof,a case 
may be submitted at a term which would otherwise 
be premature. A plaintiff should not be directed to 
proceed to trial where to do so would result in 
various orders in the action operating at cross pur¬ 
poses, as where defendant has not met the require¬ 
ments of plaintiff under prior orders, compliance 
with which is a condition precedent to plaintiff’s 
being in a position to proceed with the trial4^ 

‘"Self* "setting/' “To set” is commonly under¬ 
stood, in legal parlance, as the fixing by the court, 
by an order of the judge, of a definite future date 
for the trial of an action.^O “Setting” a case for 


trial is an entry or order made in the cause by the 
court, either of its own motion, in regulating its 
business in compliance with the statute, or the rules 
of the court made conformably therewith, or by 
agreement of parties by which a day certain is 
fixed, on or after which the case may be called for 
final disposition or trial.^^ 

Assignment for trial as order. The assignment of 
a case for trial is, in essence, an order of the court 
that the parties proceed for trial at the time set.52 

The existence of an emergency may justify, or re¬ 
quire, the setting of a case for immediate trial-^S 

Effect of offer of settlement, A plaintiff cannot, 
by making an offer of settlement, extend the time 
for bringing his case on for trial.®^ 

Several defendants; readiness for trial. Where 
there are several defendants, the cause is not ready 
for trial as to one until ready as to all.^^ 


day, where he did not appear or ap¬ 
prise trial court of facts concerning 
claim, or ask for continuance or for 
permission to file amended pleading. 
—^Hayea v. Pierce, 104 P.2d 499, 15 
Cal,2d 662. 

Where defendant made thorough 
preparation for trial, and depositions 
were Introduced in evidence, denial 
of his motion to vacate trial setting 
on ground that time allowed was not 
sufficient to prepare defense and ob¬ 
tain depositions was not error,— 
Kohlsaat v. Kohlsaat, 166 P.2d 474, 
62 Nev. 485. 

Trial on retorn day of notioe of mo¬ 
tion 

Ordinarily, defendant in a proceed¬ 
ing by notice of motion should not be 
required to submit to trial on return 
day of notice.—^Hawkins v. Glen 
Falls Ins. Co., 171 S.B. 645, 114 W. 
Va. 287. 

Requiring defendant to go to trial 
on merits on same day on which 
court properly sustained plea of res 
judicata and exception of no cause 
or right of action to defendant’s re- 
conventional demand was not error 
in absence of a showing wherein de¬ 
fendant was deprived of any defense. 
—^Himel v. Landry, La.App., 180 So. 
428. 

l>ofendant obtaining rule and hear¬ 
ing on counterclaim 

Where defendcmt, six days after 
suit was filed, filed counterclaim and 
obtained rule upon plaintiff to answer 
counterclaim in seven days and had 
hearing set for twelve days there¬ 
after, defendant could not complain 
that court rushed trial before defend¬ 
ant was ready.—O’Brien v. Eustice, 
19 N.E.2d 137, 298 IlLApp. 610. 


44. Kan.—^Brack v. Kleweno, 220 P. 

2d 125, 169 Kan. 569. 

N.C.—Simms v. Sampson* 20 S.E.2d 
654, 221 N.C. 379. 

64 C.J. p 69 note 22. 

The purpose of statute providing 
for period of thirty days after filing 
of responsive pleading and comple¬ 
tion of issues before trial is to aftord 
time and opportunity for the taking 
of evidence, which is ordinarily by 
depositions.—^Dyer v. Dyer, 189 S.W. 
2d 842, 300 Ky, 559. 

Goueral denial in reply 

Under statute, where plaintiff 
withdrew new matter from reply, 
leaving only a general denial, such 
plea raised no new issue, and did not 
preclude setting of case for trial ten 
days after filing of reply.—Chadd v. 
De Florin, 69 P.2d 323, 180 OkL 356. 

Change of issues by amendment 
Statute was inapplicable where, 
after issues had been made up, 
amendment slightly changing issues 
was made by permission of court 
less than ten days before trial.—USTew 
York Life Ins. Co. v. Riggins, 61 P.2d 
543, 178 Okl. 36. 

Cause at issue before venue changed 

Setting cause for trial at term of 
court during which change of venue 
was effected, but more than ten days 
after transcript was filed and cause 
docketed in court to which it was 
transferred, was proper, where cause 
was already at issue before its venue 
was changed.—^Freimann v. Gallmei- 
er, 63 N.E.2d 150, 116 Ind.App. 170. 

Trial on day foHowing reply 
Where reply was unnecessary be¬ 
cause answer contained no new mat¬ 
ter which required a reply to join 
issue on facts to be litigated, and no 
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prejudice resulted to defendant from 
plaintiff's lateness in filing reply, 
statutory provision that actions are 
triable on fact Issues in ten days aft¬ 
er issues are made up did not pre¬ 
clude trying case on day following 
plaintiff’s reply filed more than a 
month after answer was filed.—Run¬ 
yan V. Bangs, 208 P.2d 600, 167 Kan. 
691, 

45. N.T.—^In re Saleeby’s Estate, 267 
N.T.S. 440, 240 App.Div. 900. 

46. Ky.—^Bond v. Dean, 4 S.W.2a 721, 
223 Ky. 713. 

47. Ky.—^Bond v. Dean, supra. 

48. N.Y.—^Kahle v. Mount Vernon 
Trust Co., 292 N.Y.S. 517, 249 App. 
Div. 824. 

49. N.Y.—^Kahle v. Mount Vernon 
Trust Co., supra. 

50. Cal.—^Mutual Building & Loan 
Ass'n of Long Beach v. Corum, 30 
P.2d 509, 220 Cal. 282. 

51. Ind.—^Moore v. Sargent, 14 N.B. 
466, 112 Ind. 484. 

57 C.J. p 292 notes 45, 46. 

52. Conn.—^Automotive Twins v. 
Klein, 82 A.2d 146, 138 Conn. 28. 

53. Colo.—Cochran v. District Court 
of Second Judicial Dist. of Colora¬ 
do, 140 P.2d 618, 111 Colo. 231. 

Plaintiff to be indtictea into service; 
aged defendant 

Colo.—Cochran v. District Court of 
Second Judicial Dist, of Colorado, 
140 P.2d 618, 111 Colo. 231. 

54. Wash,—State ex rel. Pacific 
Fruit & Produce Co. v. Superior 
Court for King County, 155 P.2d 
1005, 22 Wash.2d 327. 

55. Miss.—^Robbins v. Berry, 47 So. 
2d 846, 209 Miss. 422. 
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§ 30 TRIAL 

Appearance term. Ordinarily, a cause cannot be 
heard,and neither the court nor a party can force 
it to trial on the merits,®'^ prior to the term fixed 
for the appearance of defendant 

Criminal term. The trial of a civil case during a 
criminal term is not illegal where the court has 
power to suspend or set aside a rule of court pro¬ 
hibiting it^s Likewise, such a rule of court has 
been held not to apply to summary proceedings, 
which are not to be treated as ordinary suits when 
it comes time to fix them for trial and to decide 
them.59 

Special term. Under some statutes, civil causes, 
or at least certain classes thereof, may be tried at a 
special term.®® 

Term designated by surrogate. Where a surro¬ 
gate transfers an issue to another court for trial, 
he is without authority to fix by order the par¬ 
ticular trial term at which the issue must be tried 
the farthest that he may go is to order the issue to 
be tried at a trial term,®^ leaving it to the parties 
and the court to say at what particular term the 
trial shall take place.®® 

Summer court. As a general rule, final hearings 
are not matters which should be brought before the 
summer court.®^ 

b. Current or Subsequent Term 

Whether a case fs triable at the current term or must 
go over to a subsequent one depends on the local statute 
or practice. 


A cause which has matured and is in condition 
for trial is, in a number of jurisdictions, triable 
at any term, whether current or “subsequent;®® but 
in other jurisdictions a trial before the next term 
of court after issue is joined is not authori 2 ed in 
certain classes of actions or under some circum¬ 
stances.®® Other authority holds a cause not triable, 
except by consent, until a term has elapsed after 
the pleadings and issues are made up.®*^ 

c. Chambers or Vacation 

In general, a Judge can try an action at chambers or 
In vacation only when empowered to do so by constitu¬ 
tional or valid statutory provision. 

Generally speaking, a judge has power to try an 
action or proceeding at chambers or in vacation 
where,®® and only where,®® the power has been con¬ 
ferred on him by a constitutional provision or valid 
statutory provision and the action or proceeding in 
question is within such provision. The rule is ap¬ 
plicable even though the parties consent to the 
trial but there is also authority to the contrary.'^! 
Under at least one statute, it is permissible to try an 
action at chambers or in vacation if the parties con¬ 
sent thereto.*^® A statute conferring on a judge the 
right to try issues of fact at chambers has been held 

unconstitutional. 7 3 

d. Objections and Waiver Thereof 

It Is error to compel a party to go to trial, over 
his objection, at a time, or during a term, when the 
action is not legally triable; but statutory provisions as 


ee. Tex.—Cleveland v. Spencer, Civ. 
App., 235 S.W. 632. 

57. Iowa.—^M. H. McCarthy Co. v. 
Dubuque District Court, 208 JST.W. 
605, 201 Iowa 912. 

Tex.—City of Fort Worth v. Fort 
Worth Acid Works Co., Com.App., 
269 S.W. 919. 

58- Ky.—'Hill V. Penn Mut. Life Ins. 
Co., 85 S.W. 769, 120 Ky. 190, 27 Ky. 
L. 667. 

64 C.J. p 69 note 27. 

59. La.—^Bernard v. Bernard, 68 So. 
2d 766, 224 La. 83. 

Btile for custody of aninnr chlldreu 
La.—^Bernard v. Bernard, supra. 

60. Va.—^Patton v. Hoge, 22 G-ratt 
442, 63 Va. 442. 

64 C-J. p 60 note 28. 

Special term generally see Courts §§ 
156-159. 

Equitable cause of action 

(1) An equitable cause of action Is 
triable by the court, and it may be 
tried at either trial or special term. 
—Selmar Garage Corp. v. Rink Real¬ 
ty Corp., 115 N.T.S.2d 161. 

(2) Classes of cases triable at spe¬ 
cial term in New York generally see 
Courts § 279 a. 


61. N.Y.—In re Ginty's Will, 210 N. 
T.S. 727, 126 Misc. 168. 

62- N.T.—-In re Ginty's Will, supra. 

63- N.Y.—In re Ginty's Will, supra. 

64. Pa.—^Davis v. Firemen's Pension 
Fund of Philadelphia, 33 Pa.Dist. & 
Co. 167. 

65. N.C.—State v. Gant, 169 S.B. 
427, 201 N.O. 211. 

64 C.J. p 60 note 32. 

Term already convened; effect of 
statute 

Statute requiring clerk, to make up 
trial docket before term of court did 
not restrict trial judge’s right to or¬ 
der case which was ready for trial 
placed on docket for trial at term al¬ 
ready convened, if notice was com¬ 
municated to counsel.—Rhea L«and 
Co. V. Duncan, 161 So. 487, 113 Fla. 
120 . 

66. Ky.—^Wakenva Coal Co. v. John¬ 
son, 28 S.W.2d 737, 234 Ky. 658. 

60 C.J. p 64 note 33. 

67. U.S.—Boyer v. Roberts, D.C., 3 
F.Cas.No.1,764, 1 Cranch C.C. 73. 

Tenn.—^Elliot v. Solzkotter, 4 Sneed 
681. 


Consent to trial at first term 
Entering on trial at first term 
without any objection constituted 
consent to trial at first term, within 
rule that case in equity may be tried 
at first term by consent of parties.— 
Wilson V. Trustees of Union Theolog¬ 
ical Seminary in Virginia, 184 S.E. 
290, 181 Ga. 756. 

68. Ala.—^Palley ▼. Falley, 50 So. 

894, 163 Ala. 626. 

64 C.J. p 60 note 35. 

68. Ind.—^ESx parte Skeen, 41 Ind. 
118. 

64 C.J. p 60 note 36. 

70. N.M.—Staab v. Atlantic, etc., R. 
Co., 9 P. 381, 3 N.M. 349. 

64 C.J. p 60 note 37. 

71. Wis.—Dinsmore ▼. Smith, 17 
Wis. 20. 

64 C.J. p 60 note 38. 

Stipulation as to trial In vacation 
see Stipulations S 10 f.(lO). 

72. Iowa.—O’Hagan v. O’Hagan, 14 
Iowa 264. 

73. Mleh.—^Mulhem v. Grove, 70 N. 
W. 16, 111 Mich, 628—Risser v. 
Hoyt, 18 N.W. 611, 63 Mich. 185. 
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to the time of trial may ordinarily be waived by a party 
entitled to their benefit. 

While it is substantial or reversible error to 
compel a party to go to trial, over his objection, at 
a time, or during a term, when the action is not 
legally triable,the parties may stipulate as to the 
time of trial, as discussed in Stipulations § 10 f (10), 
and statutory provisions as to the time of trial may, 
ordinarily, be waived by a party entitled to their 
benefit,76 expressly or by imputation,76 as by agree¬ 
ment or acquiescence77 or failure to make timely 
objection.78 So, the failure to object to a designated 
time of trial amounts to a consent to try the case 
on that date,79 In this connection, it seems that a 
party in default as to the time of filing his pleadings 
may not complain that the trial is had before the 
time he desires.^® Also, where a case has been 
pending on the docket for a considerable, period of 
time, during which time defendant, on whom the 
burden of proof rests, has made no effort to take 
proof in support of his answer and counterclaim, 
he is not entitled to complain that the cause is pre¬ 
maturely submitted.81 In considering an objection 
that the cause has not been legally matured for 
trial, all the process, returns, and proceedings are 


TRIAL §§ 30-^1 

necessarily a part of the record and are to be looked 
into by the court.® 2 

Objection by defendant not appearing. A de¬ 
fendant, in an action at law, who has not entered 
his appearance, either at rules or in term, has a 
right to object that the cause has not been legally 
matured for trial.®® 

§ 31. Order of Calling and Hearing Causes 
in General 

While causes should, ordinarily, be called and tried 
In the order in which they are entered on the trial dock¬ 
et, the trial court has a wide discretion in the matter. 

A cause cannot be called for trial before ap¬ 
pearance day or the return day fixed in the proc¬ 
ess,®4 nor can it be heard, in opposition to the 
wishes of either party, before it stands regularly for 
hearing.®5 Ordinarily, causes should be called®® 
and tried®7 in the order in which they are entered 
on the trial docket. However, the trial court has 
a wide discretion in calling, setting, or assigning, and 
trying pending cases, appearing on the trial docket 
or calendar, in such order as will dispose of them 
speedily and economically;®® and statutes or rules 


74f. Kan.—^Rlce v. Simpson, 26 Kan. 
143. 

Ky.—^Wrigrht v. Owens, 122 S.W.2d 
498, 276 Ky. 692—18011 v. Ison, 115 
S.W.2d 336, 272 Ky. 836. 

64 C.J. p 60 note 41—40 aj. v 479 
note 23. 

ObjectioiL by connsel 
Wlien counsel Is present when a 
case is fixed for trial for a time less 
than the statutory period thereafter 
and he objects, his objections should 
be sustained.—^Alford v, Crlenn, La. 
App., 186 So. 720. 

75. Ky.—^Dyer v. Dyer, 189 S.W.2d 
842, 300 Ky. 669. 

64 C.J. p 1288 note 84 [e]. 

Waiver by general appearance see 
Appearances § 18 a. 

76. Ky.—^Dyer v. Dyer, supra. 

77. Ky.—^Dyer v. Dyer, supra—Estes 
V. Woodford, 66 fl.W.2d 396, 246 
Ky. 486. 

78- Ky.—^Dyer v. Dyer, 189 S.W.2d 
842, 300 Ky. 569—^Butcher v. Butch¬ 
er, 178 S.W.2d 616, 296 Ky. 740— 
Estes V. Woodford, 55 S.W.2d 396, 
246 K^. 485. 

64 C.J. p 60 note 43. 

Failnxe to object to motloii or order 
Irregularity of premature submis¬ 
sion of case immediately following 
filing of amended answer was waived 
by failure of defendant to object to 
motion to submit case or to order 
submitting case to judgment.—Hor¬ 
ton V. Horton, 92 S.W.2d 373, 263 Ky. 
413. 


Allowance of time to answer amend¬ 
ed declara'tion' 

Where parties had joined issues 
and all parties were present In court 
and trial proceeded without objection, 
defendant could not complain that 
trial took place on 6th day after en¬ 
try of order allowing defendant five 
days within which to answer amend¬ 
ed declaration.—Saveli v. ’ Schultz, 
Baujan & Co., 57 So.2d 161, 213 Miss. 
427. 

79. Cal.—Capital Nat. Bank of Sac¬ 
ramento V. Smith, 144 P.2d 665, 62 
Cal.App.2d 328. 

80. Kan.—Neitzel v. Hunter, 19 Kan. 

221 . 

64 C.J. p 60 note 44. 

81. Ky.—^Rittenhouse t. Swango's 
Adm’r, 128 S.W. 299. 

82. Ya.—^Preston v. Legard, 168 S.E. 
446, 160 Va. 364. 

83. Ya.—^Preston v. Legard, supra, 

84. Tex.—^White v. Stewart, Civ. 
App., 19 S.W.2d 796. 

Calling of cases by justice of peace 
see Justices of the Peace § 98 a. 

85. Tex.—^Kirkland v. Sullivan, 43 
Tex. 233. 

64 C.J. p 61 note 48. 

86. Mont.—Corpus Jbrls cited in 
Stenner v. Colorado-Montana Mines 
Ass'll, 149 P.2d 646, 648, 116 Mont. 
261. 

64 C.J. p 61 note 49. 

HeliasLce by counsel 
A party's counsel has right to re¬ 
ly on case not being called until pre¬ 
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ceding case on calendar has been dis¬ 
posed of.-^tenner v. Colorado-Mon¬ 
tana Mines Ass'n, 149 P.2d 646, 116 
Mont. 261. 

87. Neb.—Osgood v. Grant, 62 N.W. 
894, 44 Neb. 360. 

64 C.J. p 61 note 60. 

88. TJ.S.—^Los Angeles Brush Mfg. 
Corporation v, James, Cal., 47 S.Ct. 
286. 272 U.S. 701, 71 L,.Ed. 481. 

64 C.J. p 61 note 61. 
placing case at end of trial docket 
Trial court may, in its discretion, 
for cause shown, place case at end 
of trial docket,—^Abernethy v. Burns, 
173 S.E. 899, 206 N.C. 370. 

Suits involving interrelated Issues 
Which of two suits involving inter¬ 
related issues should be tried first 
is a matter over which court may ex¬ 
ercise its own discretion In the order¬ 
ly control of its docket.—Hughes v. 
Sanders, Tex.CivJVpp., 243 S.W.2d 
211 . 

Actions arising out of same coUlslon 
Where eight actions arising out of 
same collision were tried together, 
although actions were not consolidat¬ 
ed, It was within discretion of court 
to determine order in which cases on 
the calendar should proceed, with ac¬ 
companying right to open and close. 
—Dwyer v. Divine, 96 N.T.S.2d 728, 
277 App.Div. 807. 

Ordering cause to ''trail” 

While orders that cause Is to 
''trail” case then on trial may have 
the effedt of causing inconvenience at 
times to certain counsel and litigants. 


88 C.J.S.—6 
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§§ 31-33 TRIAL 

of court relating to the matter are construed to be 
directory, rather than mandatory,^^ and in the en¬ 
forcement thereof judges are vested with a sound 
discretion.^t^ 

^‘Setting*^ a case for trial is defined supra § 30. 

Setting by bar committee. Where authority to 
set cases for trial, either fn or out of the regular 
order for trial, has not been conferred on a bar 
committee by the legislature or the court, it cannot 
properly be claimed that a litigant has a right to 
have a bar committee set his case for trial.®^ 

§ 32. Resetting or Departure from Regular 
Order 

A court may call and hear a case out of the regular 
order, for good cause, if the parties are not prejudiced 
thereby. Error in doing so may be waived. 

A court has power and discretion to call, take 
up, and hear a case out of the regular order,^^ for 
good cause,S3 provided the parties are not prejudiced 
thereby. 34 However, a statute authorizing the court 
to do this in respect of individual cases does not 
confer power on the court to adopt a rule permit¬ 
ting cases generally to be taken up and disposed of 
out of the regular order.35 The term '"reset” has 
been construed to pertain to the current term of 
court, rather than a setting for trial on regular 
assignment at a subsequent term.36 After a cause 


is once regularly set for hearing, it may be reset 
without regard for priority,37 and on a day for 
which a cause has been properly set for trial,38 or 
thereafter,39 the court may pass over intervening 
cases and try the case. 

Waiver. Error in calling or trying a case out of 
its order is waived by consenting to go to trial^ or 
by agreeing that the case shall be marked as heard 
and referred to a referee.^ 

§ 33. - Advancement or Preference in 

General 

a. General rules 

b. Operation and extent of preference 

c. Residence of parties 

d. Destitution; financial condition 

a. General Rules 

Within statutory limitations, and providing no party 
Is prejudiced, a trial court has discretion to advance or 
prefer the trial of a case, but will not do so except in 
unusual circumstances Justifying such departure from 
the regular order. 

In the exercise of its inherent power,3 as well 
as under the provisions of statutes or rules of 
court,4 a trial court may, in its discretion, for good 
and sufficient cause, direct that a case be advanced 
or preferred and tried in advance of its regular or¬ 
der on the docket.5 The granting of preferences is 


they ai*e not to be condemned when 
reasonably used in interest of expedi¬ 
tion of administration of justice.— 
Schlothan v. Kusalem, 260 P.2d 68, 
41 Cal.2d 414. 

89. Ind.—^Frelmann v. Gallmeier, 63 
N.E.2d 150, 116 Ind.App. 170, 

Or.—Corpus Juris cited in Forte v. 
Paffe, 143 P.2d 669, 673, 172 Or. 
645. 

64 C.J. p 61 note 52. 

90. Ga.—Jones Mercantile Co. v. 
Copeland, 188 S.E. 586, 54 Ga.App. 
647. 

Discretion held not abused in try¬ 
ing- a case before a related one pre¬ 
ceding it on the docket and set for 
trial on the same day.—Jones Mer¬ 
cantile Co. V. Copeland, supra. 

91. Tex.—^E1 Paso Townsite Co. v. 
Watts, Civ.App., 227 S.W. 709. 

92. Mont.—Corpus Juris cited in 

Stenner v. Colorado-Montana Mines 
Ass’n, 149 P.2d 546, 648, 116 Mont. 
261. 

64 C.J. p 61 note 64. 

93. Mont.—Corpus Juris cited In 

Stenner v. Colorado-Montana Mines 
Ass’n, 149 P.2d 546, 548, 116 Mont. 
261. 

64 C.J. p 61 note 55. 

94. Mont.—Corpus Juris cited in 

Stenner v. Colorado-Montana Mines 


Ass’n, 149 P.2d 546, 548, 116 Mont 
261. 

61 C.J. p 64 note 56. 

95. Ill.—Clapp V. Rauch, 90 Ill. 468. 
64 C.J. p 61 note 57. 

96. Okl.—Foster v. State, 270 P. 84, 
132 Okl. 266. 

97. Ill.—Pennsylvania Coal Co. v. 
Kelly, 40 N.E. 938, 166 Ill. 9. 

Miss.—Tifft V. Verden, 19 Miss. 163. 

98. Wash.—^Juch v. Hanna, 40 P. 
341, 11 Wash. 676. 

64 C.J. p 61 note 60. 

Passing cases generally see infra § 
35. 

99. Ala.—^Womack v. Bookman, 34 
Ala. 38, 

1. IJl.—^XJnion Surety, etc., Co. v. 
Tenney, 65 N.B. 688, 200 Ill. 349— 
Anderson v. McCormick, 21 N.B. 
803, 129 Ill. 308. 

2. S.C.—Lummus Cotton Gin Co. v. 
Counts, 82 <S.E. 391, 98 S.C. 136. 

3. Isr.T. —^Weinberg v. National 
Transportation Co., 262 N.T.S. 824, 
146 Misc. 758, modified on other 
grounds 265 N.T.S. 945, 239 App. 
Div. 905. 

64 C.J. p 62 note 66. 

Advancement or preference on calen¬ 
dar of reviewing court see Appeal 
and Error § 1397. 
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4. Cal,—^Klement v. Superior Court 
in and for Shasta County, 69 P.2d 
869, 21 Cal.App.2d 466. 

N.T.—Bernstein v. Stranaiello, 120 
N.Y.S.2d 490, 202 Misc. 823. 

64 C.J. p 62 notes 70, 71. 

Xuteres-te of Justice 

The effect of a rule of civil proce¬ 
dure permitting the granting of a 
preference where it is shown to the 
court or a judge thereof that the in¬ 
terests of justice will be served by 
an early trial or hearing is to leave 
the matter of preferences largely 
within the discretion of the trial 
court.—Conroy v. Erie R. Co., 66 N. 
T.S.2d 433, 188 Misc. 69. 

5. Ark,—^Anderson v. Erberich, 112 
S.W.2d 634, 195 Ark. 321. 

N.T.—Gladstone v. Killian, 103 N.T. 
S.2d 38, 278 App.Div. 736—Knoll- 
wood Cocktail Lounge v. Esdo 
Bldg. Corporation, 15 K.Y.S.26. 951. 
64 C.J. p 62 note 68. 

Discretion held not abused 
Cal.—Klement v. Superior Court in 
and for Shasta County, 69 P.2d 
869, 21 Cal.App.2d 456. 

Minn.—^Lehman v. Lehman, 13 N.W. 

2d 604, 216 Minn. 538. 

64 C.J. p 62 note 68 [dj. 

Speedy disposition of labor dis¬ 
pute, where plaintiff employer is in 
a precarious condition and is sus- 
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ordinary circumstances justifying a departure from 
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the regular order.*^ Preferences should be sparing¬ 
ly granted,® and the court should not grant a prefer¬ 
ence arbitrarily or without justification,® or with 


taming, or may sustain, considerable 
damage, was justified.—Cosmopoli¬ 
tan Tourist Co. v. Eisler, 73 N.Y.S.2d 
168. 

6. N.T.—^Wegman v. Republic Cam¬ 
era Corp., 75 N.T.S.2d 746, 190 Misc. 
513, affirmed 75 N.T.S,2d 776, 272 
App.Biv. 1100. 

Application as dealing with, matters 
of procedure see infra § 34 b (1). 

7. K.T.—Greene v. McDermott, 280 
N.T.S. 68, 245 App.Div. 726—Brown 
V. Upfold, 123 N.T.S.2d 342, 204 
Misc. 416—^Healy v. Healy, 99 N.T. 
S.2d 874, 198 Misc. 688—Holdridge 
V. Calder, 268 N.T.S. 411, 150 Misc. 
142. 

64 C.J. p 62 note 69. 

Faxticiilar factors enTunerated 

(1) Such, factor as a meritorious 
cause of action, serious injury, old 
age, inability presently to engage 
in gainful employment, hospital and 
medical expenses, or reduced finan¬ 
cial condition alone is not a suffi¬ 
cient basis for a preference; but 
a preference may be granted where it 
is not likely that plaintiff will live 
until the case is reached in the reg¬ 
ular order or be able to testify at 
that time, or where plaintiff is in¬ 
digent or destitute, or a public 
charge, or where injuries are so seri¬ 
ous that plaintiff is likely to lose his 
memory, is unable to support his 
wife and children, and has no income 
except a small allowance from work¬ 
men's compensation.—'Healy v. Healy, 
99 N.T.S.2d 874, 198 Misc. 688. 

<2> Destitution generally see in¬ 
fra subdivision d of this section. 

Showing held to warrant prefer¬ 
ence generally in action for personal 
injuries,—^Brown v. Gelat' Holding 
Corp., 101 N.T,S.2d 340, 277 App.DIv. 
1140—^Valenti v. United Hoisting Co., 
38 N.Y.S.2d 767, 265 App.Div. 963— 
Feuer v. Walworth, 37 N.T.S,2d 594, 
266 App,I>iv. 836. 

Showing held not to warrant prefer¬ 
ence generally 

(1) In civil action generally.— 
Ploof V. Somers, 100 N,T.S.2d 683, 
277 Aj>P.Div. 1076. 

(2) In action for personal injuries. 

—Quinlan v. P. & M. Schaefer Brew¬ 
ing Co., 109 N.Y.S.2d 363, 279 App. 
Div. 805—^Bitterman v. 2007 Davidson 
Ave., 104 N.Y.S.2d 81, 278 App.Div. 
759—Pitrello v. Garro, 103 N.T.S.2d 
456, 278 App.Div. 770—Braver v. Da¬ 
vis, 97 N.T.S.2d 766, 277 App.Div. 879 
—Davicka v. National Transp. Co., 34 
N.T.S.2d 892, 264 App.Div. 785— 

Greene v. McDermott, 280 N.T.S. 68, 
245 App.Div. 726—Healy v. Healy, 99 
N.T.S.2d 874, 198 Misc. 68k 


(3) In annulment action.—Kempler 
V. Kempler, 97 N.Y.S.2d 637, W8 Misc. 
200 . 

(4) In wife’s separation action,— 
Ratcliffe v. Ratcliffe, 126 N.T.S.2d 
870. 

(5) For counterclaim for damages 
for misrepresentation, in action 
wherein it was sought to enjoin de¬ 
fendants from transferring their as¬ 
sets to another and to recover sum 
of money claimed to be due under 
contract.—^Long Island Daily Press 
Pub. Co. V. Jamaica Law Printing 
Co., 282 N.T.S, 653, 246 App.Div. 546. 
Threat of foreign suit 

An early trial of divorce action 
may not be granted because of threat 
of foreigm suit where temporary in¬ 
junction to restrain prosecution of 
foreign suit is not warranted.—Rat- 
clifCe V. Ratcliffe, 126 N.T.S.2d 870. 

Zndnctlon into military service; fnr- 
longh 

(1) Motion for an order of prefer^ 
ence on ground that plaintiff might 
he classified and notified to appear 
for induction into the armed forces 
was denied with leave to renew mo¬ 
tion on showing that he had been 
actually classified and notified to ap¬ 
pear.—Welles V. Danin, 38 N.T.S.2d 
619, 179 Misc. 268. 

(2) The imminence of plaintiff's 
attorney’s Induction Into military 
service is no basis for preferring trial 
of plaintiffs cause of action.—Kess- i 
ler V. Chetcuti, 37 N.Y.S.2d 375. 

(3) Where it appeared that one of 
the defendants, a soldier, would, if a 
preference were granted, be able to 
obtain a furlough to testify, and that 
the operator of guest automobile 
would shortly become eligible for 
membership in the armed forces, the 
case was a proper one for preference, 
in view of uncertainty of defendant’s 
geographical location.—Reiman v. 
Wiener, 83 N.T.S.2d 117. 

Age; physical conditloiL 

(1) A preference is granted where 
plaintiff is aged and hla physical con¬ 
dition is such that he is not likely 
to survive until case is reached in its 
regular order, and mere fact that he 
is advanced in years is no reason 
for granting a preference.—^Rinzler 
V. Manufacturers Trust Co., 76 N.T. 
S.2d 867, 190 Misc. 710. 

(2) In action for personal injuries, 
plaintiff was entitled to preference in 
view of his age and physical condi¬ 
tion.—‘Woodcock V. Brooklyn & 
Queens Transit Corp., 14 N.T.S.2d 
899, 258 App.Div. 738—Silverberg v. 
Manzo, 83 N.T,S,2d 381, 193 Misc. 62 
—Conroy v. Erie R. Co., 66 N.T.S,2d 

1 433, 188 Misc. 59. 
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(3) It was an improvident exercise 
of discretion to deny a preference to 
the trial of an action for personal in¬ 
juries in view of plaintiff's physical 
condition and fact that he was seven¬ 
ty-six years old.—Hyman v. National 
Transp. Co., 22 N.T.S.2d 683, 260 App, 
Div. 869. 

(4) Plaintiff, seventy-four years of 
age and not likely to live more than a 
year, was entitled to preference.— 
Christenson v. Brooklyn & Queens 
Transit Corporation, 269 N.T.S. 791, 
241 App.Div. 697. 

(5) Where plaintiff in action for 
personal injuries was seventy years 
of age and suffering from ailments 
which physician swore would cause 
his death within a few months, or, 
at most, one year, denial of prefer¬ 
ence was error.—^Downing v. Brook¬ 
lyn & Queens Transit Corporation, 
280 N.T.S. 580, 246 App.Div. 760. 

(6) Granting of plaintiff’s motion 
for preference in personal injury suit 
was improper exercise of discretion 
in absence of persuasive showing of 
probability of death before trial in 
the regular order,—O’Callaghan v. 
Brawley, 94 N.T.S.2d 16, 276 App. 
Div. 908—Healy v. Healy, 99 N.T.S.2d 
874, 198 Misc. 688. 

(7) Nervous disorder of injured 
I>erson, incident to pendency of neg¬ 
ligence action, ordinarily may not be 
basis for a preference.—Kavanagh v. 
McNeill, 286 N.T.S. 30, 246 App.Div. 
847. 

(8) Doctor's statement that there 
would be less danger and hardship 
to aged plaintiff if he attended trial 
immediately was insufficient to war¬ 
rant preference; showing merely to 
effect that plaintiff was upwards of 
eighty years of age and had heart 
condition, aggravated by injuries re¬ 
ceived in accident, was insufficient 
to warrant preference of action to re¬ 
cover damages for injuries in acci¬ 
dent,—^Holdridge v. Calder, 268 N.T. 
S. 411, 150 Misc. 142. 

(9) Ill health and advanced age of 
plaintiff or a material witness do not 
constitute a sufficient ground for 
granting a preference.—'William H 
Waters, Inc., v. Hatters* Pur Ex¬ 
change, 174 N.T.S. 90, 186 App.Div. 
803—64 C.J. p 62 note 69 [c]. 

8. N.T.—Greene v. McDermott. 280 

N.T.S. 6S, 246 App.Div. 726. 

In personal injury actions 

N.T.—Healy v. Healy, 99 N.T.S.2d 

874, 198 Misc. 688. 

9. Mont.—Stenner v. Colorado-Mon- 

tana Mines Ass’n, 149 P.2d 546, 

116 Mont. 261. 
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resulting prejudice to a party,^® as where a party 
is thereby deprived of his day in court, with judg¬ 
ment entered against him without opportunity to dt- 
fend;ii but a preference will be granted where 
it would be in furtherance of justice, and to the 
interest of both parties.^^ The mere fact that a 
preference would be an advantage to plaintiff is 


not ground for granting it.^^ A statute or rule of 
court pertaining to the subject applies where,^5 and 
only where,the case is within its provisions. 

A preference docket is one prepared by a clerk 
which contains those cases which are to be tried by 
preference.^*^ 


10 . N.Y.—City Bank Farmers Trust 
Co. V. Aldine Paper Co., 83 N.T.S. 
2d 362, 192 Misc. 1042. 

ISlUtary fnrlon^li 
Application to advance action on 
ground that plaintiff had been given 
an unexpected furlough from armed 
forces was denied where defendants 
wculd be prejudiced because unable 
to be ready for trial within the few 
days before the reauested date for 
trial.—^Kagan v. City of New York, 
44 N.Y.S.2d 893. 

11. Mont.—Stenner v. Colorado- 
Montana Mines Ass’n, 149 P.2d 
546, 116 Mont. 261. 

12. Mont.—Stenner t, Colorado- 
Montana Mines Ass*n, supra. 

f^Xntezests of justice” constmed 
As used in a rule of civil practice 
allowing a preference where **the 
Interests of Justice’* will be served, 
the quoted phrase has broad meaning, 
implying conditions which assist, or 
are in aid of or in furtherance of 
justice, and imports exercise of dis¬ 
cretion which considers both Intef- 
ests of parties and those of society. 
—^Bernstein v. Strammiello, 120 N. 
Y.S.2d 490, 202 Misc. 823. 

Discretion of court 

Bach application for preference on 
ground of Interests of justice should 
be left to discretion of court for de¬ 
termination, in accordance with max¬ 
im that court has Inherent power to 
control its own calendar.—^Bernstein 
V. Strammiello, supra. 

13. N.Y.—City Bank Farmers Trust 
Co. V. Aldine Paper Co., 83 N.Y.S.2d 
362, 192 Misc. 1042. 

14. N.Y.—Holdridge v. Calder, 268 
N.Y.S. 411, 160 Misc. 142—Kessler 
V. Chetcuti, 37 N.Y.S.2d 375. 

64 C.J. p 62 note 71 [a] (1). 

15. Cal.—Klement v. Superior Court 
in and for Shasta County, 69 P.2d 
869, 21 Cal.App.2d 466. 

N.Y.—G-rossman v. Western Finan¬ 
cial Corp., 114 N.Y.S.2d 19d, 280 
App.Div, 832—^Liawson v. Lawson, 
300 N.Y.S. 627, 252 App.Div. 626, 
' affirmed 300 N.Y.S. 629, 252 App. 
Div. 526—^Bernstein v. Strammiel¬ 
lo, 120 N.Y.S.2d 490, 202 Misc. 823 
—Silverberg v. Man 2 K), 83 N.Y.S. 
2d 381, 193 Misc. 62—Conroy v. 
Brie R. Co., 66 N.Y.S.2d 433, 188 
Misa 59—Commissioners of State 
Insurance Fund v. Statland, 45 N. 
Y.S.2d 617, 181 Misc. 117—Com¬ 
missioners of State Ins. Fund v. 
Dinowitz, 39 N.Y.S. 2d 84, 179 


Misc. 278—Weinberg v. National 
Transportation Co., 262 N.Y.S. 824, 
146 Misc. 758, modified on other 
grounds 265 N.Y.S. 945, 239 App. 
Div. 905. 

64 C.J. p 62 note 70. 

Action for conversion 

N.Y.—^Krupin v. McGuinness* 293 N. 

Y.S. 449, 250 App.Div. 734. 

Action on oontracti ftand count 

(1) Order striking case from day 
calendar and placing It on general 
calendar was reversed and case was 
directed to be placed on day calen¬ 
dar, where complaint disclosed that 
action, for breach of contract of 
bailment, was clearly one on contract 
and entitled to advance under court 
rule.—Todres v. Modern Ice & Coal 
Storage Co., 280 N.Y.S. 236, 246 App. 
Div. 746. 

(2) Action to recover damages for 
breach of alleged contract whereby 
defendants agreed to pay plaintiff 
all expenses Incurred as a private 
patient was entitled to preference 
under court rule preferring actions 
on contracts, with certain exceptions, 
since rule was not limited to causes 
of action arising out of commercial 
transactions.—Gottlieb v. Nelson, 288 
N.Y.S, 772, 248 App.Div. 767, dis¬ 
approving Lyons v. Burtis, 284 N.Y. 
S. 106, 167 Misc. 325. 

(3) Where action is essentially one 
on contract, both with respect to 
complaint and counterclaim, the In¬ 
clusion of a fraud count in complaint 
does not of itself render the rule au¬ 
thorizing a preference in any ac¬ 
tion on contract ineffective as to 
causes of action on contract pre¬ 
sented by complaint and counter¬ 
claim or deprive either party of the 
advantages of the rule; in such case, 
defendant’s application for prefer¬ 
ence should be granted.—^Plexite 
Co^^^ V. Karman Realty Corpw» 38 N. 
YJ3.2d 633, 179 Misc. 270. 

Primary election, oontests 
Tex.—McBeth v. Strieb, Civ.App., 96 
S.W.2d 992. 

16. N.Y.—Kerins v. Title Guarantee 
& Trust Co., 286 N.Y.S. 176, 246 
App.Div. 847—Brown v. Upfold, 
123 N.Y.S.2d 842, 204 Misc. 416— 
Healy v. Healy, 99 N.Y.S.2d 874, 
198 Misc. 688—McCabe v. 1376- 
1383 Broadway Corp., 40 N.Y.S.2d 
39, 179 Misc. 745. 

64 C.J. p 62 note 71. 

Actions not on contract 

(1) Action by buyer against seller 
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and its suppliers for personal In¬ 
juries was a personal injury action, 
notwithstanding it was nominally 
based on contract, and, hence, buyer 
was not entitled to a preference un¬ 
der court rule.'—^Hedervary v. Lord 
& Taylor, 116 N.Y.S.2d 681, 280 App. 
Div. 898. 

(2) Plaintiff was not entitled to 
preference in action grrowing out of 
agreement under which he was to 
receive percentage of profits of de¬ 
fendant's business, where complaint 
alleged false representations and re¬ 
liance thereon, since action was for 
fraud, and was not on contract with¬ 
in rule authorizing preference.— 
Quigg V. L. Neugass & Co., 286 N.Y. 
S. 927, 247 App.Div. 899. 

(3) Complaint which alleged 
month-to-month tenancy and unlaw¬ 
ful eviction of sublessee by sublessor, 
but did not allege breach of contract 
or of covenant of quiet enjoyment, 
and which prayed for treble damag¬ 
es, stated cause of action for forci¬ 
ble entry and detainer, not on con¬ 
tract, and was not entitled to pref¬ 
erence under court rule.—Rothandler 
V. Chase, 106 N.Y.S.2d 490, affirmed 
107 N.Y.S.2d 681, 279 App.Div. 610, 
Commercial transactlonji 

Patron's action against restaurant 
based on Implied warranty in con¬ 
nection with sal© of food was not a 
commercial action so as to be en¬ 
titled to preference under court rule 
preferring actions on contract with 
certain exceptions, and limited to 
commercial causes.—^Lyons v. Burtis, 
284 N.Y.S. 106, 157 Misc. 325. 

Xndnstrlal commission; workmen’s 
compensatloii 

'An action commenced against em¬ 
ployer as a self-lnsUrer under the 
Workmen’s Compensation Act, fol¬ 
lowing denial by the Industrial com¬ 
mission of the employee's right to 
receive compensation, is not entitled 
to preference; preference under the 
statute is confined to direct proceed¬ 
ings under the act and other pro¬ 
ceedings where the commission or 
the state is a party and the question 
Involved concerns the act or any or¬ 
der of the commission under that 
act, and does not apply to workmen's 
compensation cases.—Sullivan v. Re¬ 
public Steel Corp., Ohio Oom.Pl., 86 
N.E.2d 310. 

17. La.—^King v. New Orleans R., 

etc., Co., 74 So. 168, 140 La. 843. 

846. 
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A short cause is a cause which is not likely to 
occupy a great portion of the time of the court, 
and which may be entered on the list of short causes 
on the application of one of the parties, and will then 
be heard more speedily than it would in its regular 
order.lS 

Sovereign; state instrumentality; public officers. 
At common law, preference and priority were in¬ 
herent possessions of the sovereign, of which he 
could not be deprived except by express legisla- 
tion.^9 A rule of civil practice providing for the 
grant of a preference in an action or special proceed¬ 
ing brought by or against the people of the state 
or an officer, or board of officers, thereof, applies 
in a case in which the state is suitor or defendant, 
without regard to whether the cause of action was an 
original one or was acquired by assignment,20 or 
whether the state’s assignor was entitled to a pref- 
erence.21 Such rule operates in favor of persons 
functioning as a state board, despite the fact that 
they are not designated by the title *'Board .”^2 Jn 
an early case, it was held that causes in which public 
officers, such as the attorney general, district at¬ 
torney, and the like, are concerned, have no prefer¬ 
ence at the sittings or circuits.^S 

Waiver of error. Error in advancing a cause on 
the docket is waived by consenting to go to trial.^^ 

h. Operation and Extent of Preference 

Authorities are not uniform as to whether a pref¬ 
erence Is limited to cases noticed for the same term or 
applies to cases held over from prior terms. A prefer¬ 
ence may be subject to preferences granted under other 
statutory provisions. 
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According to some authorities causes entitled to 
preference will be granted it only over causes on the 
calendar for the term at which the preference is 
moved, and not over issues on preceding calendars 
awaiting trial,25 except for good cause shown 
but it has also been held under other calendar rules 
that a preference granted to a case is general in its 
character and is not limited to cases noticed for the 
same term,27 and this rule will be applied where 
such a limitation might work an injustice to all 
parties concerned as to the case, both in its place 
on the calendar and in reaching it for trial.^^ Ob¬ 
viously, cases not entitled to preference are not to 
be tried in advance of preferred cases.^^ A judge 
is not obliged to order a case peremptorily to trial 
simply because it is on the preferred calendar 
if it appears to him that something has occurred 
since the cause was put on the preferred calendar 
which renders it unjust to compel either party to go 
to trial, he has power to give such direction with 
respect to the case as circumstances require.®^ 

Under a statute so providing, a cause may be 
granted a preference subject to any preferences that 
may be granted under othef provisions of the stat¬ 
ute. Where an action commenced in one court 
is ordered tried together, without consolidation, with 
an action commenced in another court, and the latter 
action is on the calendar as a preferred dause, the 
preference extends to and includes the other ac- 
tion.33 Where no motion is pending permitting con¬ 
solidation, the grant of the motion of plaintiff in one 
action for a preference is not construable as deny¬ 
ing the right of plaintiff in another action to con¬ 
solidation of the two actions.®^ 


18. Black L.D. 

Short cause calendar see supra i 21. 

19. N.Y.—Commissioners of State 

Insurance Fund v. Statland, 45 N. 
Y.S.2d 617, 181 Misc. 117—-Commis¬ 
sioners of State Insurance Fund v. 
Dinowitz, 39 N.Y.S.2d 34. 179 

Misc. 278. 

20. N.Y.—Commissioners of State 
Insurance Fund v. Statland, 45 N. 
Y.S,2d 517, 181 Misc. 117. 

21. IT.Y.—Commissioners of State 
Insurance Fund v. Statland, supra. 
Action by commissioners of State 

Insurance Fond, as statutory as¬ 
signees of cause of action of em¬ 
ployee injured in course of employ¬ 
ment, is entitled to preference un¬ 
der such rule, even though employee 
himself has no right to preference. 
—Commissioners of State Insurance 
Fund V. Statland, supra. 

22. N.Y.—Commissioners, of State 
Ins. Fund v. Dinowitz, 39 N.Y.S- 
2d 34, 179 Misc. 278. 


The Commissioners of the State jn- 
BuraiLoe Fund, maintaining an action 
as the subrogees of an employee 
against a third party for personal in¬ 
juries, constituted a **board of offi¬ 
cers of the state” within rule.—Com¬ 
missioners of State Ins. Fund v. Din¬ 
owitz, supra. 

23. N.Y.’—^Anonymous, 2 Cal. 246, 
Ool. & C.Cas. 399. 

24. Ill.—Courtney v. Hogan, 93 Ill. 
101—^Munson v. Adams, 89 ILL 450. 

25. K.Y.—Heep v. Cahel, 267 N.Y. 
S. 301, 240 App.Div. 869—Weinberg 
V. National Transportation Co., 265 
N.Y.S. 945, 239 App.Div. 905. 

64 C. J. p 63 note 74. 

26. N.Y.—^Reinersten v. Erie R. Co., 
122 N.Y.S. 998, 66 Misc. 229. 

64 C.J. p 63 note 75. 

27. N.Y.—^Dawson v. Xtawson, 300 
N.Y.S. 627, affirmed 300 N.Y.S. 
^29, 252 App.Div. 526. 
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Begnirements for change of rule 
Calendar rule should not be chang¬ 
ed unless change should be required 
by a positive statute or by the deci¬ 
sion of some higher tribunal.—^Law- 
son V. Lawson, supra. 

28. N.Y.—^Lawson v. Lawson, supra. 
Aotion for partition of realty 

N.Y.—^Lawson v. Lawson, supra. 

29. La—Commercial Nat. Bank of 
Shreveport v. Bernstein, 106 So. 
306. 169 La 789. 

30. N.Y.—^Brady v. Kinetoscope Ex¬ 
hibiting Co., 46 N.Y.S. 168. 19 App. 
Div. 226. 

31. N.Y.—^Brady v. Kinetoscope Ex¬ 
hibiting Co., supra 

32. N.Y.—^Badgerow v. Jackson, 12 
N,Y.S.2d 602, 171 Misc. 668. 

33. N.Y.—Steimlicht v. Wesllng, 68 
N.Y.S.2d 390, 188 Misc. 667. 

34. N.Y.—^Winter v. Powers, 269 N. 
Y.S. 800, 241 App.Div. 743. 
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c. Residence of Parties 

In general, residence in the county In which the 
venue is laid is required of a party seeking a preference. 

Where none of the parties to an action are resi¬ 
dents of the county in which the venue is laid, it has 
been held that a preference will not be granted.^® 
Likewise, a plaintiff who is not a resident of the 
county in which the venue is laid has been held not 
entitled to a preference.36 Where the latter prin¬ 
ciple is embodied in a rule of court, a right to a 
preference cannot be obtained by becoming a resi¬ 
dent after the cause of action arises, or by a non¬ 
resident’s assigning a cause of action to a resi¬ 
dent but the rule may accord a nonresident of 
the county a right of preference if he is the as¬ 
signee of the cause of action and the assignor was, 
at the time the cause of action arose, a resident of 
the county, 39 The right cannot be obtained by the 


mere device of a nonresident joining his own sepa¬ 
rate and individual cause of action in the same 
action with other separate and individual causes of 
action in favor of residents;^® but by such joinder 
the resident plaintiffs lose their right to a prefer¬ 
ence.'*^ In this connection, confinement in a hospital 
outside the county does not result in a loss of resi¬ 
dence therein.*^ 

On the other hand, a rule of court, although 
worded so as to appear to be intended to apply to 
a person who is an individual plaintiff and who 
resides in the county, should be construed liberally 
so as to carry out its actual purpose.*^ A plaintiff 
who is not a resident of the state has been denied 
a preference where the accident sued on occurred 
in another state but in other circumstances a 
preference has been granted to a nonresident of the 
state.** 5 


35. N-T.—^Fuchs v. Nation Wide Air 
Transp., 79 N.T.S.2d 743, 274 App. 
Div. 808—^Williams v. A. Hollander 
& Son, 292 N.T.S. 228, 249 App. 
Div. 784—<3aulfield v. Weil, 248 N. 
T.S. 535, 232 App.Div. 828. 

Defendant foreign, corporations 

were not residents of county, even 
though they possessed certificate au¬ 
thorizing them to do business withki 
state.—Williams v. A Hollander & 
Son, 292 N.T.S. 228, 249 App.Div. 
784. 

38, N.T.—^Burton v. Long Island R. 
Co., 89 N.T.S.2d 683. 

Tort action. 

N'-Y.—^Burton v. Long Island R. Co., 
supra. 

Residence in. coirnty held shown. 

N.Y.—Chopak v. Olvany, 255 N'.T.S. 
995, 235 App.Div. 743. 

A calendar rule may prevent the 
grant of a preference on the ground 
of nonresidence.—^Fromm v. Herbert 
Silk Co., 282 N.Y.S. 490, 246 App.Div. 
537—Kupfer v. E. A. White Organi¬ 
zation, Inc., 243 N.Y.S. 834, 230 App. 
Div. 731. 

The purpose of the retiuirement of 
court rule granting preference in cer¬ 
tain contract actions, that plaintiff be 
a resident of county, or the assignee 
of a resident, is to prevent plaintiffs 
coming from outside boundaries of 
county from bringing actions on con¬ 
tract in county solely to obtain pref¬ 
erence, or to prevent them from as¬ 
signing causes of action for such 
purpose.—Continental Grain Co. v. 
Christie, 18 N.Y.S.2d 267, 259 App. 
Div. 126. 

Pirlnclpal and other offices 

Where corporation's certificate of 
incorporation provided that its prin¬ 
cipal office should be in a particular 


county, and that secretary of state 
should mail copy of process to its at¬ 
torney's address in such county, its 
books were in possession of its secre¬ 
tary-treasurer residing therein, and 
cause of action arose In that county, 
plaintiff was properly granted prefer¬ 
ence by county supreme court on 
ground that principal office was in 
such county, even though it also 
maintained office address and place of 
business in other county.—^Fine & Le¬ 
vine V. Benajam, 101 N.Y.S.2d 65, af¬ 
firmed 102 N.Y.S.2d 427, 277 App. 
Div. 671. 

A foreign, corporation duly licensed 
to do business in state, and having 
its principal place of business in 
county in state, where its president 
and vice president had their offices 
and where it employed forty-four 
employees Including executives, was 
a resident of that county within court 
rule granting a preference in con¬ 
tract actions on showing by plaintiff 
that, among other things, he is a res¬ 
ident of the county.—Continental. 
Grain Co. v. Christie, 18 N.Y.S.2d 257, 
269 App.Div. 126. 

Preference denied without preJiL- 
dice to renewal of motion therefor in 
county of plaintiff’s residence if ac¬ 
tion properly transferred there.— 
Tufts V. National Transportation Oo., 
Inc., 87 N.Y.S.2d 762. 

37. N.Y.—^McCabe v. 1375-1383 
Broadway Corp., 40 N.T.S.2d 39, 
179 Misc. 746. 

38. N.Y.—^McCabe v. 1375-1383 
Broadway Corp., supra. 

39. N.Y.—^Lieberman v. Cappellino, 
98 N.T.S.2d 63, 277 App.Div. 896. 

Endorsement and transfer of note 
N.Y.—^Lieberman v. Cappellino, su¬ 
pra. 


40. N.Y.—OMcCabe v. 1376-1383 
Broadway Corp., 40 N.Y.S.2d 39, 
179 Misc. 745. 

41. N.Y.—^McCabe v. 1375-1383 
Broadway Corp., supra. 

Action not class, representative, or 
derivative action 

N.Y.—McCabe v. 1375-1383 Broadway 
Corp., supra. 

42. N.Y.—Conroy v. Erie R. Co., 66 
N.T.S.2d 433, 188 Misc. 59. 

43. N.Y.—Wegman v. Republic Cam¬ 
era Corp., 75 N.Y.S. 2d 745, 190 
Misc. 613, affirmed 75 N.T.S.2d 776, 
272 App.Div. 1100. 

Members of firm residing outside 
coTinty 

An action by copartnership, having 
its sole place of business in county, 
against domestic corporation having 
its principal office and place of busi¬ 
ness therein, for breach in county of 
commercial contract made therein, 
was within mle granting preferences 
for trial of oommerclal actions prop¬ 
erly brought in such county, even 
though members of partnership re¬ 
sided in other counties.—^Wegman v. 
Republic Camera Corp., supra. 

44. N.Y.—Defina v. Lehigh Valley 
R. Co., 207 N.Y.S. 829, 211 App. 
Div. 870. 

45. Action not maintainable else¬ 
where 

Where plaintiff was a nonresident, 
accident occurred in county, corpo¬ 
rate defendant was foreign corpora¬ 
tion authorized to do business in 
county, members of defendant part¬ 
nership were doing business and re¬ 
siding in county, and action was not 
maintainable elsewhere, plaintiff 
would be granted preference in ac¬ 
tion instituted in county.—^Yates v. 
John J. Casale, Inc., 89 N.T.S.2d 683. 
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d. Destitntion; Pinancial Condition 

Under some rules of practice, a plaintiff's destitu¬ 
tion is regarded as a ground for a preference. 

The mere fact that a plaintiff suing for damages 
for personal injuries is poor does not entitle him to 
a preference.^® Under some rules of practice, a 
destitute plaintiff has been held entitled to a pref¬ 
erence,^*^ at least where the destitution is com¬ 
plete and the granting of a preference has been 
held improper, in a suit for personal injuries, in the 
absence of a persuasive showing of destitution^^ or 
indigence,®® and, in an action for wrongful death, 
in the absence of a showing of indigence.®^ On the 
other hand, it has been held that the pecuniary 
condition of plaintiff cannot be considered in con¬ 
nection with an application for a preference.®^ So, 
the authorities have been stated to be in conflict with 
respect to financial condition as a ground for prefer¬ 
ence.® 3 Under a rule of civil practice allowing a 
preference where the interests of justice will be 


TRIAL § 33 

served, it has been held that a plaintiff may be 
entitled to a preference, by reason of a change in 
his financial status, even though he has not been 
compelled to apply for home relief.®^ 

The receipt of workmen's compensation payments 
does not bar the granting of a preference if the 
other circumstances establish a basis therefor;®® 
but it has been held that a plaintiff who is entitled 
to workmen's compensation and elects to sue a third 
person for his injuries is not entitled to a prefer¬ 
ence.®® 

Relief of financial stringency. A preference 
sought on the ground of financial stringency may be 
denied where the opposing party offers the applicant 
a sum sufiScient to relieve such stringency.®*^ 

A corporate plaintiff in a tort action is not entitled 
to a preference on the ground of destitution in that 
it is no longer doing business and owes debts which 


46. N.T.—^Holdridge v. Calder, 268 
N.Y.S. 411, 150 Misc. 142. 

47. N.T.—^Matarozzo v. Edward Ehr- 
bar, Inc., 287 N.T.S. 95, 247 App. 
Div. 904. 

SecisioxLS reviewed 
N.Y.—Brown v. TJpfold, 133 N.Y.S.2d 
342, 204 Misc. 416. 

Tort action g'eii.erally 
N.Y.—■Whithers v. News Syndicate 
Co., 37 N.Y.S.2d 780, 265 App.Div. 
868—^Auchello v. Brooklyn Bus 
Corp., 12 ]Sr.Y.S.2d 734, 257 App.Div. 
857—^Howard v. Staten Island 
Coach Co.. 287 N.Y.S. 95, 247 App. 
Div. 903—k^onroy v. Brie R. Co., 66 
N.Y.S.2d 433, 188 Misc. 69. 

Plaintiff on home relief 

(1) Fact that plaintiff was on home 
relief, and therefore a public charge, 
required granting of his motion for 
preference on ground of destitution. 
—^Brennan v. Powell, 1 N.Y.S.2d 243, 
253 App.Div. 814—^Hardison v. Byrd, 
298 N.Y.S. 859, 252 App.Div. 758. 

(2) A person who is on relief, and 
therefore is a public charge, is en¬ 
titled to a preference in the trial of a 
tort action on ground of destitution, 
and a denial of preference is an im¬ 
provident exercise of discretion,— 
Rogers v. Derris, 117 N.Y.S.2d 694, 
281 App.Div. 697—Stevens v. Bridge 
Auto Renting Co., 28 N.Y.S.2d 326, 
262 App.Div. 872—^Auchello v. Brook¬ 
lyn Bus Corp., 12 N.Y.S.2d 734, 257 
App.Div. 857. 

Receipt of old age assistance ren¬ 
ders a person a public charge, so as 
to be entitled to a preference, since 
destitution is a condition on the re¬ 
ceipt of such assistance.—Silverberg 
V. Manzo, 83 N.Y.S.2d SSI, 193 (Misc. 
62. 


Effect of widow's pensiozL 

Where plaintiff and her children 
were on home relief, sound legal dis¬ 
cretion required granting of her mo¬ 
tion for preference on ground of des¬ 
titution, since if plaintiff should ap¬ 
ply for a widow's pension it would 
have to be on ground that she was 
destitute, and fact that she might 
do so would not change her status 
from that of a public charge.—^Bren¬ 
nan V. Powell, 1 N.Y,S.2d 243, 253 
App.Div. 814. 

Farticnlax circnmstasices 

(1) Where octogenarian, suing for 
personal injuries, had received old 
age assistance from county, was a 
public charge, and had been confined 
in hospital continuously since date 
of accident where he had incurred 
medical* expenses, facts established 
his right to preference.—^Badgerow v. 
Jackson, 12 N.Y.S.2d 602, 171 Misc. 
668 . 

(2) Where Infant plaintiff was in 
immediate need of medical treatment 
for purpose of effecting a complete 
cure of injuries which he suffered be¬ 
cause of defendant's alleged negli¬ 
gence, the infant resided with his 
mother, his stepfather, and two oth¬ 
er children, and income of family 
from W. P. A. was sixty dollars and 
fifty cents per month, motion for 
preference on ground of destitute 
condition of plaintiff was granted.— 
Foley V. Union Free School Dist. No. 
17, Town of Oyster Bay, Nassau 
County, 11 N.Y.S.2d 712, 171 Misc. 
294. 

(3) Plaintiff receiving war pension 
of thirty dollars monthly was not en¬ 
titled to preference on ground of des¬ 
titution where his wife was earning 
three thousand three hundred ninety 
dollars yearly and received income 
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from house.—^Pettengill v. Bee Dine, 
262 N.Y.S. 481, 238 App.Div. 796. 

48. N.Y.—Whithers v. News Syndi¬ 
cate Co., 37 N.Y.S.2d 780, 265 App. 
Div. 868—Auchello v. Brooklyn Bus 
Corp., 12 N.Y.S.2d 734, 257 App. 
Div. 857—-Healy v. Healy, 99 N. 
Y.S.2d 874, 198 Misc. 688—Conroy 
V. Erie R. Co., 66 N.Y.S,2d 433, 188 
Misc. 59. 

48. N.T.—O’Callaghan v. Brawley, 
94 N.Y.S.2d 16, 276 App.Div. SOS- 
Brown V. Upfold, 123 N.Y.S. 2d 
342, 204 Misc. 416—Healy v. Healy, 
99 N.Y.S.2d 874, 198 Misc. 688. 

50. N.Y.—Svei v. Minck Bros. & Co., 
107 N.Y.S.2d 327, 279 App.Div, 597 
—Roberts v. Ellis, 107 N.T.S.2d 
272, 279 App.Div. 597 —^Brown v. 
Upfold, 123 N.TS.2d 342, 204 Misc. 
416. 

Iiidigeii.ce not established on papers 

N.Y.—Thomas v. Green Bus Dines, 94 
N.Y.S.2d 489, 276 App.Div. 922— 
Healy v. Healy. 99 N.Y.S.2d 874. 
198 Misc. 688. 

51. N.Y.—^Malek v. City of New 
York, 110 N.Y.S.2d 818, 279 App. 
Div. 929. 

52. N.Y.—Shapiro v. Rockland Dight 
& Power Co., 249 N.Y.S. 407. 408, 
140 Misc. 204. 

64 C.J. p 62 note 69 [b]. 

53. N.Y.—^Bernstein v. Strammiello, 
120 N.Y.S.2d 490, 202 Misc. 823. 

54. N.Y.—^Bernstein v. Strammiello, 
supra. 

55. N.Y.—^Abraskin v. Heilweil, 104 
N.Y.S.2d 498, 278 App.Div. 858. 

56. N.Y.—Esposito v. Star Corrugat- 
I ed Box Co., 47 N.Y.S.2d 202. 

j 57. N.Y.—Johnson v. Pennsylvania 
Greyhound Dines, 122 N.Y.S.2d 44, 
i 282 App.Div. 709. 
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it is unable to pay, and that the suit in question is 
its only asset.^S 

Destitution/* as the term is employed in motions 
for preference, has been held to mean that plaintiff 
is no longer able to live except as a public charge.^^ 

§ 34 , - Conditions Precedent and Pro¬ 

ceedings to Obtain 

a. In general 

b. Application 

a. In General 

A preference cannot be granted until all fact Issues 
are made up, a sufficient notice of trial is served, and, 
unless there Is a compelling reason otherwise, until the 
case is properly on the calendar. 

A preference cannot be granted until all issues 
of fact are made up,®® a sufficient®^ notice of trial 
is served,®^ and, in the absence of a compelling 
reason for departing from the requirement,®3 until 
the case is properly on the calendar.®^ Since it is 
not so prescribed by statute as a condition,®® it is 
not necessary, in order to obtain a preference, that 
the cause shall be noticed for trial at the first term 
after it is at issue.®® Where, in an action for 
personal injuries, a preference is granted because 
of plaintiff’s age, physical condition, and destitution, 
the cause may be placed on the reserve calendar to 
permit defendant to enforce his demand for a bill of 
particulars and to obtain a physical examina¬ 
tion.®'^ A motion for a preference has been required 
to be made at trial term, and cannot be made at 
special term,®® even though defendant acquiesces 
in plaintiff’s motion.®® An order granting a motion 


for a preference on notice of motion and oral 
arguments of counsel will be reversed where the 
pleadings are not part of the 'record, and the 
record does not reveal what the cause of action 
was, or whether the order was granted as of right 
or as a matter of discretion, and, if the latter, there 
was nothing before the court on which it could 
exercise discretion.*^® 

Action by court or clerk. Where the sufficiency 
of the papers or the propriety of an application is 
involved, or a construction of the court rule or the 
law applicable thereto is presented, the determina¬ 
tion thereof involves judicial fimctions and only 
the court can properly pass thereon.'^i In such a 
situation, the clerk will accept the application and 
submit it to the court for disposition of all ques¬ 
tions involved, inviting the attention of the court 
to such features as appear to him important or 
relevant.*^^ 

b. Application 

(1) In general 

(2) Notice 

'(1) In General 

Either party may move for a preference. It must be 
applied for at the required time, with a proper showing 
of facts to the court. 

An application for a preference is a matter of 
procedure.*^® Either party may move for a pref¬ 
erence.'^^ Under some statutes and rules, the 
application to prefer the cause must be made at the 
opening of the court'^® at the commencement of the 
term for which the notice of trial is served*^® and on 


58. N". Y.—nollwood Cocktail 

Lounge v. Esdo Bldg, Corp., 16 
ISr.T.S.2d 951. 

69. !Nr.T. —nollwood Cocktail 
Lounge v. Bsdo Bldg. Corp., supra. 
Metropolitan, or rural area 
Wo distinction can be made, In 
this connection, between destitution 
in metropolitan areas and poverty In 
rural areas.—^Badgerow v, Jackson, 
12 W.T.S.2d 602, 171 Misc. 568. 

60. W.T.—Gettlnger v. Glasser, 199 
W.T.S. 43, 204 App.Div. 828—New 
York Contracting, etc., Co. v. 
Hawkes, 83 N.T.S. 919, 41 Misc. 
125, 34 N.T.Civ.Proc. 14. 

Default for failure to answer 
Defendant, being in default for 
failure to interpose an answer, had 
no such Interest in action as would 
entitle him, in another action against 
him, by the same plaintiff, to an or¬ 
der advancing for trial the action as 
to which he was in default.—^Bennett 
V. Johnson, 42 N.W.2d 44, 230 Minn. 
404. 


61. N.T.—^Veinstok v. Veinstok, 71 
N.Y.S. 195, 63 App.Div. 16. 

62. N.T.—^Davls v. Friedman, 188 N. 
T.S. 19, 196 App.Div. 926. 

64 C.J. p 63 note 81. 

63. N.T.—Roman v. Caputo, 104 N. 
T.S.2d 749, 278 App.Div. 327. 

64. N.T.—^Roman v. Caputo, supra— 
Rea V. Horton, 267 N.Y.S. 384, 241 
App.Div. 742. 

64 C.J. p 63 note 82. 

65- N.T.—^Rhoads v. M:etropolitan 
St. R. Co., 63 N.Y.S. 724, 60 App. 
Div. 160. 

66. N.T.—^Levy v. Hanneman, 62 N. 
T.S. 240, 47 App.Div. 32. 

64 C.J. p 63 note 84. 

67. N.T.—Silverberg v. Manzo, 83 
N.T.S.2d 381, jL93 Misc. 62. 

68. N.T.—^Brown v. Upfold, 123 N. 

T.S.2d 342, 204 Misc. 416—Wicks v. 
Wolcott, 107 N.T.S.2d 931, 200 

1 Misc. 621. 


09. N.T.—Wicks v. Wolcott, supra. 

70. N.T.—^McCarthy v. Great Lakes 
Towing Co., 90 N.T.S.2d 714, 275 
App.Div. 888. 

71. N.T.—^Plexlte Corporation v. 
Karman Realty Corporation, 38 N. 
T.S.2d 633, 179 Misc. 270. 

72. N.T.—^Flexlte Corporation v. 
Earman Realty Corporation, supra. 

73. N.T.—Commissioners of State 
Insurance Fund v. Statland, 46 N. 
T.S.2d 617, 181 Misc. 117. 

74. N.T.—Knox v. Dubroff, 46 N.T. 

S. 271, 17 App.Div. 290, 4 N.T.Ann. 
Cas. 261. 

64 C.J. p 63 note 86. 

75. N.T.—Walker v. Tamsen, 43 N. 

T. S. 507. 18 Misc. 734. 

64 C.J. p 63 note 86. 

76. N.T.—^Marks v. Murphy, 60 N.T. 
S. 622, 27 App.Div. 160, 27 N.Y.Clv. 
Proc. 179. 

64 C.J. p 63 note 87. 
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the day for which the notice is given.'^'^ Failure to 
move at the proper time is fatal to the right of 
preference,*^8 and cannot be cured by again notic¬ 
ing the case for trial for a later term and making the 
motion at the opening thereof;'^® nor can the right 
be revived by an amendment of the complaint which 
does not change the cause of action.^O However, 
the right to a preference is not lost by not applying 
for it during the time when a stay order and order 
requiring security for costs are in effect.^l 

An application for a preference should not be 
granted merely because there is no opposition there¬ 
to ;S2 some facts, other than that the case is one 
which might be preferred, should be presented to the 
court,S3 and the moving papers should state facts 
which will enable the court to determine vrhether 
the condition relied on actually exists.S4 Conversely, 
a defendant who opposes a motion for a prefer¬ 
ence should do more than make a general denial of 
plaintiff’s claim ;S5 where he has, or can by rea¬ 
sonable investigation obtain, information which will 
disclose the facts, he should assist the court by 
presenting the facts in proper affidavits.®® 

Formal defects in the application are waived by 
resisting the application solely on other grounds,®*^ 
While one motion to advance is pending, another 
motion to the same effect and on the same grounds 
cannot be granted.®® 

77. K.Y.—^Basuro v, Johnson, 75 INT. 

Y.S. 822, 71 App.Div. 255. 

64 C.J. p 63 note 88. 

78. Isr.Y. —^Basuro v. Johnson, supra. 

79. N.Y.—^Meyerson v. Levy, 102 N. 

Y.S. 704, 117 App.Div. 475, 38 IST-Y. 

Civ.Proc. 257. 

64 C.J. p 63 note 90. 

80. TT.Y.—Gegan v. Union Trust Co., 

105 N.Y.S. 243, 120 App.Div. 382— 

Ziegler v. Trenkman, 57 N.Y.S, 

576, 26 Misc. 432. 

81. N.Y.—Seletsky v. Third Ave. R. 

Co., 60 N.Y.S. 405, 44 App.Div. 632. 

82. N.Y.—^Ahem v. Ahem, 61 N.Y.S. 

931, 29 Misc. 421. 

64 C.J. p 63 note 93. 

83. N.Y.—^Morse v. Press Pub. Co., 

75 N.Y.S. 976, 71 App.Div. 351, 33 
N.Y.Clv.Proc. 69. 

64 C.J. p 63 note 94. 

Affidavits held insnffideat 
Affidavit of attorney for plaintiff 
containing only his conclusion as to 
dnanoial hardship to plaintiff, and 
affidavit of physician which failed to 
state whether injuries were perma^ 
nent and whether in his opinion, bas¬ 
ed on a sufficient disclosure of facts, 
plaintiff would not survive until case 
would be reached in its regular order, 
did not justify a preference.—^Rinzler 


Miscntitling action. Where it appears that plain¬ 
tiff has misentitled his action for the sole purpose of 
obtaining a preference on the calendar, the court 
has the power to prevent the accomplishment of 
that purpose by appropriate order or procedure.®® 

The suppression of information by the applicant 
will not necessarily cause a denial of the preference 
sought.®® 

(2) Notice 

Notice Is not necessary for a preference, unless 
required by statute or rule of court, in which case there 
must be a compliance with the requirement. 

Notice is not necessary for a preference®^ unless 
required by statute or rule of court.®^ Where it is 
provided by statute that a party desiring a prefer¬ 
ence shall serve on the opposite party, with his no¬ 
tice of trial, a notice that an application will be 
made to the court at the opening thereof for leave 
to move for a preference, a party claiming a prefer¬ 
ence as a matter of right ordinarily must comply 
with the statute to avoid losing the right.®® How¬ 
ever, it is otherwise where the right to a prefer¬ 
ence develops after service of the notice of trial,®^ 
or where the application is addressed to the discre¬ 
tion of the court under a governing rule of court 
providing for a specified short notice;®® and in 
some cases the notice has been held timely and suf¬ 
ficient where, although it was not served with the 

90. N.Y.—Cooperemith v. City of 
New York, 92 N.Y.S.2d 684. 

Beeeipt of workmen’s oompensatioxL 
payments 

Court would deny motion to vacate 
preference granted plaintiff in ac¬ 
tion for injuries sustained when bul¬ 
let fired by policeman struck plain¬ 
tiff, where defendant city had all in¬ 
formation necessary to present its 
contentions, notwithstanding plaintiff 
in application suppressed Information 
as to receipt of workmen’s compensa¬ 
tion payments.—Coppersmith v. City 
of New York, supra. 

91. Ill.—^Bonney v. McClelland, 85 
N.E. 242, 235 Ill. 259. 

Notice of trial see supra §§ 11-16. 

92. Nev.—State v. McFadden, 182 P. 
745, 43 Nbv. 140. 

N.Y.—^Hardy v. Knickerbocker 
Trust Co., 62 N.Y.S, 616, 23 Misc. 
503, 28 N.Y.Civ.Proc. 10. 

64 C.J. p 64 note 1. 

94. N.Y.—^Yellow Cab Mfg. Co. v. 
Checker Cab Mfg. Corporation, 200 
N.Y.S. 232, 206 App.Div. 8. 

64 C.J. P 64 note 2. 

95. N.Y.—Williiuns v. Edward De V. 
Tompkins, Inc., 205 N.Y.S. 124, 209 
App.Div. 646. 

64 C.J. p 64 note 3* 


V. Manufacturers Trust Co., 76 N.Y. 
S.2d 867, 190 Misc. 710. 

84. N.Y.—Healy v. Healy, 99 N.Y.S. 
2d 874, 198 Misc. 688. 

Corroboratioii 

Imminence of death, ixiability to 
work in the future, or other facts 
with reference to physical condition, 
should be corroborated by a compe¬ 
tent physician, and loss of earnings 
and prior ability and willingness to 
work should be corroborated by pre¬ 
vious employment record, and, de¬ 
pendence on relief allowance, work¬ 
men’s compensation, social security, 
or the like, should be corroborated by 
some official record or certificate 
from the department from which the 
allowance is received.—Healy v. Hea¬ 
ly, supra. 

85. N.Y.—^Healy v. Healy, supra. 

86. N.Y.—^Healy v. Healy, supra. 

87. Nev.—State v. McFadden, 182 P. 
746, 43 Nev. 140. 

88. N.Y,—McCaffrey v. Butler, 84 N. 
Y.S. 776, 87 APP.D1V. 535. 

89. Cal.—^Kessloff v. Pearson, 233 P. 
2d 899, 37 Cal.2d 609. 

Declaratory relief 

Cal.—^Kessloff v. Pearson, supra. 
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notice of trial, it was served within the time pre¬ 
scribed by law for giving notice of trial.®® It is 
not necessary that a note of issue shall have been 
filed when the notice is given.®*^ The fact that 
notice is filed in plaintiff^s behalf by a duly admitted 
attorney who does not appear to be plaintiff s at¬ 
torney of record is not fatal.®® 

§ 35. -Passing or Postponement 

The court may reset a case for trial at a later day, 
as where a party's attorney is absent. Under statute, a 
case, or a plea of privilege, may be carried into the next 
term, or succeeding terms. 

The court may set or reset a case for trial at a 
later day in the term than that on which it is called 
in its order®® or for which it was set by the clerk 
of court in making up the trial docket.^ Under at 
least one statute, the court, on the first day of the 
term, should either try a case or set it for trial on 
some convenient day.® The effect of a statute may 
be such that a suit properly commenced is au¬ 
tomatically continued from term to term until 
finally disposed of.® Likewise, it has been held, un¬ 
der statute, that a plea of privilege filed before the 
adjournment of court, to which plea no contro¬ 
verting affidavit is filed before adjournment, re¬ 
mains on the docket and is carried into the next term 
as unfinished business within the jurisdiction of 
the court.^ 

Causes on short cause calendar. A rule of court 
setting apart a certain day of each week for the 
trial of causes on the short cause calendar does not 


prevent the court from continuing the hearing of 
such cases from day to day if necessary in order to 
clear the docket.® 

Pending engagement of counsel.^ Absence of an 
attorney,® or, where there are several, of the prin¬ 
cipal attorneys,'^ is a sufficient cause for passing 
a case temporarily and resetting it for trial; and 
where there is a rule of court requiring a cause to 
be passed when counsel therein is actually engaged 
in the trial of another cause in a court of record, 
it should be given effect when applicable.® So, set¬ 
ting a cause for trial notwithstanding sole counsel 
for a party has other cases fixed for trial at the 
same time and in another place is error.® 

On the other hand, in so far as the matter is not 
controlled by rule of court, where there are several 
counsel, and the only question presented is one 
of law, it is not prejudicial error to require a party 
to proceed to trial in the absence of one of his 
counsel;!® a verbal arrangement between counsel 
that a cause should not be proceeded with until 
counsel for defendant could appear is subject to the 
disposition of the case as directed by the trial judge, 
who has the control of the calendar, and who may 
insist on the action being tried when reached;!! 
and it is not error or an abuse of discretion to call 
a case for trial where no request for postponement 
has been made and no permission to be absent has 
been given,!® or counsel has made only a general 
request for postponement of cases in which he is 
engaged, without specifying any particular case.!® 


96. IT.T.—Jensen v. Weinhandler, 
190 N.Y.S. 612, 198 App.Div. 560. 

64 C.J. p 64 note 4. 

97. N.Y.—Warden v. Post Steam¬ 
boat Co., 57 N'.Y.S. 332, 39 App.Div. 
543. 

98. Pla.—Wilhelm v. South Indian 
River Co., 124 So. 729, 98 Fla. 970. 

99. Ga.—Seifert v. Holt, 9 S.B. 843, 
82 Ga. 757. 

64 C.J. p 64 note 8. 

Continuances see Continuances S 1 
et sea. 

Refusal to pass case for surprise 

lield error.—^Habershaw v. Palfrey, 53 
A.2d 449, 72 R.I. 448. 

1. Okl.—^Anderson v. Malone, 6 P. 
2d 795, 154 OTsl. 4—^Missouri, O. & 
G. R. Co. V. Vandivere, 141 P. 799, 
42 Okl. 427. 

2- Ky.—Sachs v, Hensley, 294 S.W. 
1073. 220 Ky. 226. 


3. Mo.—^Alexander v. Haffner, 20 S. 
W.2d 896, 323 Mo. 1197—Hays v. 
Dow, 166 S.W.2d 309, 237 Mo.App. 
1 . 

4. Tex.—^Paul v. Dutton, Civ.App., 
55 S.W.2d 606. 

Statute held directory, not Jurisdic- 
tioxLal 

Tex.—^Paul v. Dutton, supra. 

5. Ill.—^Armstrong: v. Cril-ly, 38 N.E. 
396, 152 Ill. 646—^Dickinson v. Bull, 
72 Ill.App. 75. 

6. Ill.—Crosby v. Kiest, 26 N.E. 589, 
135 Ill. 458—Willard v. Saunders, 
83 Ill.App. 375. 

7. Ill.—Isgrigg: V. Coleman, 107 Ill. 
App. 625. 

8. N.Y.—^Piesel v. White Sewing 
Mach. Co., 119 N.Y.S. 67, 134 App. 
Div. 358. 

64 C.J. p 64 note 14. 

9. La.—^Alford v. Glenn, App., 185 
So. 720. 


10. Ky.—^Hazelwood v. Webster, 78 
S.W. 123, 25 Ky.L. 1388. 

11. N.Y.—Eppoletto V. Zuhr, 111 N. 
Y.S. 565, 60 Misc. 86. 

12. Okl.—^Lindsey v. Goodman, 157 
P. 344, 57 Okl. 408. 

Adjoumiueut as courtesy 

Adjournment when counsel is actu¬ 
ally engaged in trial of another case 
is not a matter of right but of court¬ 
esy, extended by both opposing coun¬ 
sel and court, and its exercise calls 
for reciprocal courtesy on part of 
lawyer engaged elsewhere of at least 
communicating the fact to both op¬ 
posing counsel and court in advance 
of time set for trial, and under ordi¬ 
nary circumstances, an attorney who 
fails so to advise of his inability to 
attend trial thereby evinces a lack of 
proper respect for court.—^Automo¬ 
tive Twins V. Klein, 82 A.2d 146, 138 
Conn. 28. 

13. Ga,—^Whitley v. Jackson, 129 S, 
E. 294, 34 GaApp. 283. 
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ni. CONDUCT OF TRIAL 


TRIAL § 36 


§ 36. In General 

a. General rules 

b. Mistrial 

a. General Rules 

In general, all matters which relate to the orderly 
conduct of a trial, or are necessary to the proper admin¬ 
istration of Justice In a court, and which are not regu¬ 
lated by precise statute or rule, are within the discretion 
of the presiding judge. 

A trial according to the course of the common 
law is a trial before a jury under right rulings 


made by the trial judge in the presence of the 
jury.14 In general, all matters which relate to the 
orderly conduct of a trial, or are necessary to the 
proper administration of justice in a court, and 
which are not regulated by precise statute or rule, 
including such matters as the duration of a session 
of the court,the time of convening and adjourn- 
ment,i7 the length of any recess,^^ and the submis¬ 
sion of a cause to the jury,^^ are within the discre¬ 
tion of the court. It is the right and duty of the 
court to see that the trial is conducted in an or¬ 
derly, dignified manner,2l and that the trial is con- 


14. U.S.—^Mutual Reserve Life Ins. 
Co. V. Heidel, Mo., 161 P. 535, 88 

C.C.A. 477. 

N.D.—Hintz v. Wagner, 140 N.W. 729, 
25 N.D. 110. 

15. U.S.—Garrett v. Faust, D.C.Pa., 
9 F.R.D. 482, vacated on other 
grounds, C.A., 183 F.2d 625, certio¬ 
rari denied 71 S.Ct. 493, 340 U.S. 
931, 95 L.Ed. 672, rehearing denied 
71 S.Ct. 733, 341 U.S. 917, 95 L. 
Ed. 1352, rehearing denied 71 S.Ct. 
801, 341 U.S. 933, 95 L.Ed. 1362. 

Ark.—Faulkner v. Big Rock Stone & 
Material Co., 143 S.W.2d 883, 201 
Ark. 124—Kansas City Southern 
Ry. Co. V. Larsen, 114 S.W,2d 1081, 
195 Ark, 808, certiorari denied 59 S. 
Ct. 82, 305 U.S. 621, 83 L.Ed. 397— 
Texas & Pac. Ry. Co. v. Stephens, 
90 S.W.2d 978, 192 Ark. 115—^Mis¬ 
souri Pac. R. Co. V. Remel, 48 S. 
W.2d 548, 185 Ark. 598, certiorari 
denied 53 S.Ct. 85, 287 U.S. 634, 77 
L.Ed. 550. 

Cal.—^Rosenfield v. Vosper, 195 P.2d 
530, 86 Cal.App.2d 687—Gunn v. 
Superior Court, in and for Lake 
County, 173 P.2d 328, 76 Cal.App.2d 
203. 

Dei.—Perrine v. Pennroad Oorp., 47 
A.2d 479, 29 Del.Ch. 631, certiorari 
denied 67 S.Ct 808, 91 L.Ed. 590. 

D.C.—Guaranty Development Co. v. 

Liberstein, Mun.App., 83 A.2d 669. 
Ga.—^Banister v. Hubbard, 62 S.E.2d 
761, 82 Ga.App. 813—^Jackson v. 
Moultrie Production Credit AlSs'u, 
47 S.E.2d 127, 76 Ga.App. 768. 

Ill.—^Baker v. S. A. Healy Co., 24 K. 

E.2d 228, 302 Ill.App. 634—^Burke v. 
Molloy, 14 N.E.2d 279, 294 Ill.App. 
442. 

Iowa.—^Nichols v. Kirchner, 40 (N'.W. 
2d 13, 241 Iowa 99—^Korf v. Flem¬ 
ing, 32 lSr,W.2d 85, 239 Iowa 501, 3 
A.L.R.2d 270—Connelly v. Nolte, 21 
N.W.2d 311, 237 Iowa 114. 

Ky.—Johnson v. May, 211 S.W.2d 135, 
307 Ky. 399. 

Mass.—^Bachand v. Vidal, 101 N.E.2d 
884, 328 Mass. 97. 

Mich.—^Anthony v. Cochrane, 295 N. 
W. 197, 295 Mich. 386—^Madalin- 


ski V. Hill, 269 N.W. 147, 277 Mich. 
219. 

Mo.—Graves v. Dakessian, 132 S.W. 
2d 972—^Koeppel. v. Koeppel, App.. 
208 S.W.2d 929—Albert v. Metro¬ 
politan Life Ins. Co., App., 95 S.W. 
2d 343. 

N.J.—Munson v. Johnson, 166 A. 102, 
110 N.J.Law 564—Green Motors v. 
E. I. Du Pont De Nemours Co., 174 
A. 542, 12 N.J.Misc. 759. 

N.C.—Miller v. Greenwood, 10 S.E.2d 
708, 218 N.C. 146—Scott v. Bryan, 
187 S.E. 756, 210 N.C. 478. 

Or.—^Best v. Tavenner, 218 P.2d 471, 
189 Or. 46—^Irwin v. Ashurst, 74 P. 
2d 1127, 158 Or. 61—Cholia v. Kel- 
ty, 63 P.2d 895, 155 Or. 287. 

Pa,—Cain v. Kohlman, 22 A^2d 667, 
344 Pa. 63—Thompson v. American 
Steel & Wire Co., 175 A. 641, 317 
Pa. 7. 

S.C.—^Haselden v. Atlantic Coast Line 

R. Co., 53 S.B.2d 60, 214 S.C. 410, 
certiorari denied 70 S.Ct 73, 338 U. 

S. 826, 94 L.Ed. 501—James v. At¬ 
lantic Coast Line R. Co., 18 S.E. 2d 
616, 199 S.C. 45—^Powers v. Rawles, 
112 S.E. 78, 119 S.C. 134. 

Tex.—Shaw v. Universal Life & Acci¬ 
dent Ins. Co., Civ.App., 123 S.W. 
2d 738, error dismissed, judgment 
correct—^Indemnity Ins. Co. of 
North America v. Williams, Civ. 
App., 69 S.W.2d 619, reversed on 
other grounds 99 S.W.2d 905, 129 
Tex. 51. 

Utah.—^Xenakis v. Garrett Freight 
Lines, Inc., 265 P.2d 1007. 

W.Va.—^Farley v. Farley, 68 S.E.2d 
353—^Batson v. Messenger, 27 S.E. 
2d 265, 126 W.Va. 60. 

Wis.—^Dowd V. Palmer, 15 N.W.2d 
809, 245 Wiis. 693. 

64 C.J. p 65 note 21, 

Participation in trial of case 
Court should pursue liberal policy 
in permitting parties bringing sec¬ 
ond action freely to participate in 
trial of first action brought for same 
cause, where judgment will eventual¬ 
ly become binding upon them.— 
Dresdner v. Goldman Sachs Trading 
Corporation, 269 N.T.S. 360, 240 App. 
Div. 242. 


^nnrmary proceeding 

The essential processes, rules, and 
procedure of law established and ob¬ 
served to aid courts in investigation 
and adjudication of controversies are 
not to be discarded or permitted to 
be disregarded because a pertinent 
statute refers to the proceeding as a 
summary one.—In re Godden, 63 N. 
W.2d 151, 158 Neb. 246. 

16. Kan.—^Mooney v. Olsen, 22 Kan. 
69. 

17. Kan.—^Mooney v. Olsen, supra. 
18- Kan.—^Mooney v. Olsen, supra. 

19. Utah.—^Xenakis v. Garrett 
Freight Lines, Inc., 265 P.2d 1007. 

20. Ariz.—City Transfer Co. v. John¬ 
son, 233 P.2d ,1078, 72 Ariz. 293. 

Cal.—^Bolander v. Thompson, 134 P. 

2d 924, 57 Cal.App.2d 444. 

Conn.—^Felix v. Hall-Brooke Sani¬ 
tarium, 101 A.2d 500, 140 Conn. 
496. 

Ill.^Stribling v. Grace, 22 N.E.2d 719, 
301 Ill-App. 600. 

Md.—Calder v. Levi, 177 A. 392, 168 
Md. 260, 97 AL.R. 880. 

Mont.—^Larson v. Great Falls City 
Lines, 178 P.2d 410, 119 Mont. 693. 
Okl.—^West V. Abney, 219 P.2d 624, 
203 Okl. 227. 

Pa.—^Nolan v. Ooyle, Com.PL, 21 Brie 
Co. 78, 53 York Leg.Rec. 93. 

Tex.—^Looney v. Traders &. General 
Ins. Co., Civ.App., 231 S.W.2d 735, 
refused no reversible error. 

Wash.—Smyser v. Smyser, 140 P.2d 
959, 19 Wash.2d 42—Kluge v. 

Northern Pacific Ry, Co., 9 P.2d 
74, 167 Wash. 294. 
rimmess 

Trial judge has duty to preserve 
order during trial of cause and 
should he firm in such respect.— 
Ducoulombier v, Baldwin, Mo.App., 
101 iS.W.2d 96. 

21. U.S.—In re Greene, C.CtA.Pa., 
160 P.2d 517. 

HI.—Rowoldt, for Use of Flanagan 
V. Cook County Farmers Mut. Ins. 
Co., 26 N.E.2d 903, 305 Ill.App. 93. 
Ohio.—^Kirkland v. Archbold, 'App., 
113 N.E.2d 496. 
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ducted in a solemn,proper, ^3 and legal^^ man- I give every litigant a fair hearing,and that proper 
ner, and with entire impartiality,^5 so as to | decorum is maintained in the courtroom while a trial 


Okl.—Key v. British American Oil 
Producing* Co., 167 P.2d 657, 196 
Okl. 663—Empire Oil & Refining 
Co. V. Fields, 112 P.2d 395, 188 
Okl. 666, appeal dismissed 62 S.Ct 
79, 314 U.S. 672, 86 L.Ed. 463. 
Tex.—Williams v. Merchants Fast 
Motor Lines, Civ.App., 214 S.W.2d 
307. 

Federal role held applicable in state 
court 

The federal rule forbidding the 
taking of photographs during the 
progress of judicial proceedings or 
radio broadcasting of such proceed¬ 
ings in the court room should be 
followed by every court whether 
federal or otherwise and in either 
criminal or civil proceedings, since 
to treat a trial as a means of enter¬ 
tainment is to deprive a court of the 
digrnity which pertains to it.—^Bisig- 
nano v. Municipal Court of Des 
Moines, 23 N'.W.2d 623, 237 Iowa 895, 
certiorari denied 67 S.CL 674, 330 U.S. 
818, 91 Lr.Ed. 1270. 

22. Ill.—Rowoldt, for Use of Flana¬ 
gan V. Cook County Farmers Mut. 
Ins. Co.. 26 ]Sr.E.2d 903, 305 IlLApp. 
93. 

Ohio.—^Kirkland Archbold, App., 
113 N.E.2d 496. 

23. Md.—Calder v. Levi, 177 A. 392, 
168 Md. 260, 97 A.L.R. 880. 

Ohio.—Kirkland v. Axchbold, App., 
113 N.E.2d 496, 

24. Pa.—Freeh v. Lewis, 32 Pa.Su¬ 
per. 279, reversed on other grounds 
67 A- 45. 218 Pa. 141, 120 Am.S.R. 
864, 11 L.R.A.,N'.S., 948. 11 Ann. 
Cas. 546. 

25- Cal.—^Etzel T. Rosenbloom, 189 
P.2d 848, 83 Cal.App.2d 768. 

Fla.—City of Miami v. Williams, 40 
So.2d 206. 

Ga.—Southern Stages v. Brown, 46 
S.E.2d 765, 76 GaA.pp. 694. 

Minn.—^Dahlin v. Krbn, 45 N.W.2d 
833, 232 Minn. 812—'Hansen v. St 
Paul City Ry. Co., 43 N‘.W.2d 260, 
231 Minn. 364. 

Mo.—Graves v. Dakessian, 132 S.W, 
2d 972. 

N.T.—Whitehead v. Mutual Life Ins. 
Co. of New York, 37 N.T.S.2d 261, 
264 App.Div. 647—^Payne v. Burke, 
260 N.T.S. 269, 236 App.Div. 627, 
motion denied 188 N.B. 96, 262 N.T. 
630. 

N.C.—^Miller v. Greenwood, 10 S.E. 

2d 708, 218 N.C. 146. 

Ohio.—Fessenden v. Fessenden, 166 
N.B. 746, 32 Ohio App. 16. 

Pa.—VetrulU v. Wallin Concrete 
Corp., 18 A.2d 536, 144 Pa.Super. 
73—^Dulfy V. Griffith, 4 A.2d 170, 
134 Pa.Super. 447, 

RI.-T-Lavigne v. Ballantyne, 17 A.2d 
845, 66 R.I. 123. 

Tex.—^Bauer v. Bauer, Civ.App., 145 


S.W.2d 599—Evans v. Galbralth- 
Foxworth Lumber Co., Civ.App., 31 
S.W. 2d 496. 

Vt—^Emerson V. Hughes, 90 A.2d 910, 
117 Vt 270. 

Va.—^Mack v. Commonwealth, 15 S. 
E.2d 62. 177 Va, 921—Temple v. 
Moses, 8 S.E.2d 262, 176 Va, 320. 

64 C.J. p 65 note 27. 

Free from suspicioxi 

Every man is entitled by law to a 
trial as free as may be from sus¬ 
picion of partiality or undue influ¬ 
ence.—In re Hildreth’s Estate, 28 A- 
2d 633, 113 Vt 26. 

Matter of law 

A suitor as matter of law is enti¬ 
tled to have his cause considered by 
an impartial judge and unbiased ju¬ 
ry correctly and adequately instruct¬ 
ed by trial court upon all the law ap¬ 
plicable to the controversy, which 
impartiality should remain suspend¬ 
ed over each participant and be ex¬ 
tended to each incident of trial from 
impaneling and swearing of jury un¬ 
til entry of order by trial court on 
motion for new trial.—-Turner v. 
Modem Beauty Supply Co., 10 So.2d 
488. 162 Fla, 3. 

26. U.S.—Hallman v. U. S., C.A.Cal., 
182 F.2d 880, certiorari denied 71 
S.Ct. 1010, 341 U.S. 952, 95 L.Ed. 
1376, rehearing denied 72 S.Ct. 623, 
342 U.S. 956. 96 L.Ed. 710, rehear¬ 
ing denied 72 S.Ct. 766, 343 U.S. 
931, 96 L.Ed. 1341—Brown v. Wal¬ 
ter, aC.A.Vt., 62 F.2d 798. 

Ark.—^Bartlett v. Standard Life & 
Accident Ins. Co., 264 S.W.2d 46— 
Western Coal & Min. Co. v. Kranc, 
100 S.W.2d 676, 193 Ark. 426. 
Cal.—Etzel ▼. Rosenbloom, 189 P.2d 
848, 83 CaJ.App.2d 768. 

Fla,—City of Miami v, Williams, 40 
So.2d 205. 

Ga,—Southern Stages v. Brown, 46 
S.E.2d 765, 76 Ga,App. 694. 

Minn.—Hansen v. St Paul City Ry. 

Co., 43 N.W.2d 260, 231 Minn. 354. 
Mo.—Graves v, Dakessian, 132 S.W. 
2d 972. 

N.Y.—Payne v. Burke, 260 N.X.6. 259, 
236 App.Div. 527, motion denied 
188 N.E. 96, 262 N.T. 630—^Bator v. 
Hungarian Commercial Bank of 
Pest, 87 N.Y.S.2d 700, 194 Misc. 232, 
modified on other grounds 90 N.T.S. 
2d 34, 196 Misc. 157, modified on 
other grounds 90 N.T.S.2d 35, 275 
App.Div, 826. 

N.C.—Miller v. Greenwood, 10 B.B.2d 
708, 218 N.C. 146. 

Ohio.—Fessenden v. Fessenden, 165 
N.E. 746, 32 Ohio App. 16. 

Pa,—Duffy V. Griffith, 4 A.2d 170, 134 
Pa,Super. 447. 

RL—Lavigne v. Ballantyne, 17 A.2d 
845, 66 RL 123. 

Tex.—^Bauer v, Bauer, Civ.App., 145 
S.W.2d 599—^Indemnity Ins. Co. of 
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North America v. Williams, Civ. 
App., 69 S.W.2d 619, reversed on 
other grounds 99 S.W.2d 905, 129 
Tex. 61—^Evans v. Galbraith-Fox- 
worth Lumber Co., Civ.App., .31 S. 
W.2d 496. 

Utah.—^Xenakis v, Garrett Freight 
Lines, Inc., 265 P.2d 1007. 

Vt.—^Emerson v. Hughes, 90 A.2d 910, 
117 Vt. 270—In re Hildreth’s Es¬ 
tate, 28 A.2d 633, 113 Vt. 26. 

Va,—Temple v. Moses, 8 S.E.2d 262, 
175 Va. 320. 

64 C.J. p 65 note 28. 

Interest of state 

The state, whose interest it is the 
duty of court and counsel alike to 
uphold, Is concerned that every liti¬ 
gation be fairly conducted. 

U.S.—^New York Cent. R. Co. v. John¬ 
son, 49 S.Ct. 300, 279 TJ.S. 310, 73 
L.Ed. 706, amended 49 S.Ct. 417— 
U. S. V. Certain Lands in Town of 
Highlands, D.C.N.T., 47 P.Supp. 

934. 

D.C.—Hockaday v. Red Line, 174 P. 
2d 164, 85 U.S.APP.D.C. 1, 9 A.L.R 
2d 601. 

Essential oonoept of a <*fair trial” 
The essential concept of a "fair 
trial” is that no outside influence 
shall be brought to bear upon jury 
and that no evidence shall be consid¬ 
ered by them other than that present¬ 
ed and admitted at trial.—^Hinton v. 
Gallagher, 67 S.E.2d 131, 190 Va. 
421. 

Xnsurlng fair trial 

In order to insure fair trial, par¬ 
ties are entitled to be informed of all 
matters Incident thereto which may 
affect their rights.—^Daniels v. Bark¬ 
er, 200 A. 410, 89 N.H. 416, 

JtLdlclal error 

Even if Judge were mistaken in his 
concept of applicable provisions of 
law, that would be judicial error, cor- 
rectible upon appeal by aggrieved 
party, but would not render the trial 
unfair.—Slavlch v. Slavich, 239 P.2d 
100, 108 Cal.App.2d 451. 

Appearance Pf falxnesB 
The trial of a case should not only 
he fair in fact, but it should also 
appear to be fair.—^Pratt v. Pratt, 74 
P. 742, 141 Cal. 247—Shopiro v. Shopi- 
ro, App., 163 P.2d 62—^Rosenfleld v. 
Vosper, 114 P.2d 29, 45 aal.App.2d 
365. 

Fair and impartial trial held not 
shown. 

Neb.—Styskal v. Brlckey, 62 N.W.2d 
854, 158 Neb. 208. 

Trial held not unfair 

(1) In proceedings against an exec¬ 
utrix for judgment on a note alleg¬ 
edly signed by decedent and trans¬ 
ferred to claimant by payee, argu¬ 
ment of executrix’ counsel referring 
to payee as ’’being the black sheep 
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is under way.^^ The trial judge must be allowed a 
considerable latitude of discretion in conducting the 
trial but such discretion is not arbitrary^^ and 
must not be abused.^® 


The judge is not to be restricted to the functions 
of a mere umpire or referee in a contest between 
opposing parties or counsel, but is charged by law 
and conscience with the fundamental duty of seeing 


of the family** and to claimant as a 
**renegrade** was not such **nalscon- 
duct" as to deny claimant a *‘fair 
trial.*’—In re Roberts* Estate, 3 N. 
W.Sd 161, 231 Iowa 1038. 

(2) In actions against railroad for 
deaths of motorist and companion, 
which were tried together, fact that 
each plaintiff was permitted to make 
opening statement, examine the wit¬ 
nesses, and maJce argument to jury 
did not render trial unfair as mat¬ 
ter of law.—Carbone v. Boston & 
Maine R. R.. 192 A. 858, 89 N.H. 12. 
Brawl 

A trial which at times deteriorated 
into a sort of brawl between opposing 
counsel distracting to court and jury 
was unfair.—'Ejoger Grocery & Bak¬ 
ing Co. V. Stewart, C.CA.M 0 ., 164 
F.2d 841. 

Boxmal drcTunstauoes and conditLons 
Justice requires that a trial be had 
under no3rmal circumstances and con¬ 
ditions.—Corey v. Smith & Pollock, 
43 N.Y.S.2d 260, 181 Misc. 331, af¬ 
firmed 47 K.T,S.2d 601, 267 App.IMv. 
911. 

27, U.S.—In re Greene, C,CA-Fa, 
160 P.2d 517, 

Tex.—'Williams v. Merchants Past 
Motor Lines, Civ.App., 214 S.W.2d 
307. 

64 C.J. p 65 note 29. 

28. Ala—State v. 2147 Founds of 
Packing Stock Butter, 199 So. 739, 
29 AlaApp. 607. 

Ark.—Lady v. Smith, 121 S.W.2d 99, 
196 Ark. 1069—^Arkansas Motor 
Coaches y. Williams, 116 S.W.2d 
585, 196 Ark. 48—Kansas City 

Southern Ry. Co. v, Larsen, 114 
S.W.2d 1081, 196 Ark. 808, certio¬ 
rari denied 69 S.Ct, 82, 305 U.S. 621, 
83 L.Ed. 397—Coca Cola Bottling 
Co. V. Jordan, 54 S.W.2d 403, 186 
Ark. 1006. 

Cal.—Commercial Union Assur. Co. 

V. Pacific Gas & Electric Co., 31 
P.2d 793. 220 Cal. 515—Kjaft v. 
Nemeth, 261 P.2d 355, 115 Cal.App. 
2d 50. 

Conn.—^McWilliams v. American Fi¬ 
delity Co., 102 A.2d 345, 140 Cona 
672. 

Fla.—City of Miami v. Williams, 40 
So.2d 206—^Alford v. Barnett Nat. 
Bank of Jacksonville, 188 So. 322, 
137 Fla 664. 

Md.—^Plank v. Summers, 102 A.2d 
262—Calder v. Levi, 177 A- 392, 
168 Md. 260, 97 A.L.R. 880. 

Mich.—^Anthony v. Cochrane, 296 N. 

W. 197, 296 Mich. 386. 

Mo.—Sanguinett v. May Department 
Stores Co., 66 S.W.2d 162, 228 Mo. 
App. 1161. 


Mont.—Larson v. Great Palls City 
Lines, 178 P.2d 410, 119 Mont. 593. 
N.C.—Rooks V. Bruce, 195 S.E. 26, 
213 N.C. 58. 

Pa.—^D’Allura v. Perri, 10 A.2d 124, 
138 PaSuper. 261. 

Tenn.—^Bellisomi v. Kenny, 206 S.W. 

2d 787, 185 Tena 651. 

Tex.—Schroeder v. Brandon, 172 S.W. 
2d 488, 141 Tex. 319—Gulf. C. & S. 
P. Ry. Co. v. Metcalf, Civ.App., 100 
S.W.2d 389. 

Utah.—Xenakis v. Garrett Freight 
Lines, Inc., 265 P.2d 1007. 

WsLsh.—^Ramsey v. Mading, 217 P.2d 
1041. 36 Wash.2d 303—Dennis v. 
McArthur, 158 P.2d 644, 23 Wash.2d 
33. 

W.Va—Nicholas v. Granite State 
Fire Ins. Co., 24 S.R2d 280, 125 
W.Va 349. 

64 C.J. p 66 note 30. 

Batitode of discretios. of trial 
judge varies with particular kind of 
question presented to court and cir¬ 
cumstances under which it arises.— 
Schuttler v. Reinhardt, 36 A.2d 438, 
17 N.J.Super. 480. 

29, Ark.—^Kansas City Southern Ry. 
Co. V. Larsen, 114 S.W.2d 1081, 195 
Ark. 808, certiorari denied 59 S.Ct. 
82, 306 U.S. 621, 83 L.Ed. 397. 

30. U.S.—Girard Trust Co. v. Am¬ 
sterdam, C.C.APla, 128 F.2d 376— 
In re Balzer, D.C.ChJ., 12 P.2d 94 
—Garrett v. Faust, D.C.Pa, 9 P.R. 
D. 482, vacated on other grounds, 
C.A, 183 P.2d 626, certiorari denied 
71 S.Ct. 493, 340 U.S. 931, 95 L.Ed. 
672, rehearing denied 71 S.Ct. 733, 
341 U.S. 917, 96 L.Bd. 1362, rehear¬ 
ing denied 71 S.Ct 801, 341 U.S. 
933, 95 L.Ed. 1362: 

Ark.—^Faulkner v. Big Rock Stone & 
Material Co., 143 S.W.2d 883, 201 
Ark. 124—^Missouri Pacific Transp. 
Co. V. Moody, 134 S.W.2d 868, 199 
Ark. 483. 

Cal,—^Bates v. Newman, App., 264 P. 
2d 197—Kraft v. Nemeth, 261 P.2d 
355. 115 CaJj^pp.2d 50. 

D.C.—'Hockaday v. Red Line, 174 P.2d 
154. 86 U.S.APP.D.C. 1, 9 A.L.R.2d 
601—^Block V. Davis, Mun.App., 97 
A.2d 106—Glover v. District of Co¬ 
lumbia, Mun.App., 77 A.2d 788. 

Fla.—^Florida Greyhound Lines v. 
Jones, 60 'So.2d 396. 

Gte-—^Banister v. Hubbard, 62 S,E.2d 
761, 82 Ga.App. 813—Jackson v. 
Moultrie Production Credit Ass’n, 
47 S.E.2d 127, 76 Ga.App. 768. 
Iowa.—Korf v. Fleming, 32 N.W.2d 
85, 239 Iowa 601, 3 A.L.R.2d 270. 
Ky.—Kentucky-Tennessee Light & 
Power Co. v. Priest’s Adm'r, 127 
S.W.2d 616, 277 Ky. 700. 
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Mo.—Graves v. Dakessian, 132 S.W. 
2d 972—Koeppel v. Koeppel, App., 
208 S.W.2d 929—Biener v. St. Louis 
Public Service Co., App., 160 S.W. 
2d 780. 

Mont.—^Larson v. Great Falls City 
Lines, 178 P.2d 410, 119 Mont. 593. 
N.H.—^Hopley v. Chronicle & Gazette 
Pub. Co., 49 A.2d 637, 94 N.H. 171. 
N.J.—Schuttler v. Reinhardt, 86 A.2d 
438, 17 N.J.Super. 480. 

N.M.—^Lopez V, Townsend, 25 P.2d 
809, 37 N.M. 574, 96 A.L.R. 342. 
N.Y.—^Friedman v. Equitable Life 
Assur. Soc. of U. S., 51 N.Y.S.2d 
876, 268 App.Div. 969—Kirk v. Cis- 
ler, 278 N.Y.S. 370, 244 App.Div. 
733. 

N.C.—^Miller v. Greenwood, 10 S.B.2d 
708, 218 N.C. 146—^Rooks v. Bruce, 
195 S.E. 26, 213 N.C. 68. 

Ohio.—^Lacey v. Heisey, 5 N.E.2d 699, 
63 Ohio App. 451. 

S.C.—‘Haselden v. Atlantic Coast Line 

R. Co., 53 S.E.2d 60, 214 S.C. 410, 
certiorari denied 70 S.Ct. 73, 338 

U. S. 825, 94 L.Ed. 601. 

Tex.—^Looney v. Traders & General 
Ins. Co., Civ.App., 231 S.W.2d 735, 
refused no reversible error—‘Wil¬ 
liams V. Merchants Fast Motor 
Lines, Civ.App., 214 S.W.2d 307— 
Associated Emp. Lloyds v. Tullos, 
Civ.App., 197 B.W.2d 210, error re¬ 
fused no reversible error—^Booth 

V. Chadwick, Civ.App., 164 S.W.2d 
268, error refused—^Edwards v. 
West Texas Hospital, Civ.App., 107 

S. W. 2d 729, error dismissed. 

W.Va.—^ICitson v. Messenger, 27 S.E. 

2d 265, 126 W.Va. 60—Nicholas v. 
Granite State Fire Ins. Co., 24 S.E. 
2d 280, 126 W.Va. 349. 

“Jlidlcial dlscretloiL” means sound 
discretion, exercised not arbitrarily 
or wilfully, but with just regard to 
what is right and equitable under the 
circumstances and the law.—Strze- 
binska v. Jary, 193 A. 747, 68 R.I. 
496, 112 A.L.R. 391. 

Refusal to exercise as abuse of dls- 
ctretLon 

Refusal of trial court to exercise 
its judicial discretion when warrant¬ 
ed by the facts is as much an abuse 
thereof as an improperly exercised 
discretion by means of a decision 
that is clearly erroneous on the facts 
or under the law.—Strzeblnska v. 
Jary, supra. 

31. U.S.—American Universal Ins. 
Co. V. Sterling, C.A.Pa., 203 F.2d 
159. 

Ark.—Corpus Juris quoted lu State 
V. Midland VaUey R. Co., 122 S.W. 
2d 173, 176, 197 Ark. 243. 

Cal.—^Miller v. Republic Grocery, 242 
P.2d 396, 110 Cal.App.2d 187. 
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that truth is established and justice done, under the 
statutes and rules of law designed to bring about 
such result, 22 and his control of the situation should 
be manifest and complete at all times.23 He should, 
accordingly, see to it, whenever possible without 
doing violence to rules of practice and procedure, 
that cases are heard and disposed of on their 
merits,2^ and, if consistent with the orderly admin¬ 
istration of justice, that procedure should be favored 
which will result in a determination of the merits 
of the case.25 Steps necessary to be taken to secure 
the orderly conduct of a trial and proper decorum 
in the courtroom should be taken by the trial judge 
in such way that the jury may not censure or be¬ 
come prejudiced against either of the parties.2® 
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The trial judge should clarify and narrow the is¬ 
sues in a case, whenever it is possible to do so,2*^ 
and he should confine the trial to the issues pre¬ 
sented, excluding irrelevant mattersS'S and extrane¬ 
ous influences or considerations,29 and he must con¬ 
duct the proceedings on some consistent theory,^o on 
practical lines,and rule in accordance with his best 
judgment on every question raised which is perti¬ 
nent to the issues.42 The duty of a trial judge is 
performed when he rules correctly on the points 
presented to him,43 and his rulings, right or wrong, 
are to be respected and followed.'^^ It is also his 
duty to give a case such direction as will prevent a 
result inconsistent with the law.^S A judge should 
not deliberately err in the trial of a case or in- 


Conn.—Felix v. Hall-Brooke Sani¬ 
tarium, 101 A.2d 500, 140 Conn. 496 
—Peiter v. Deg'enring, 71 A.2d S7, 
136 Conn. 331. 

Tenn.—^Bellisomi v. Kenny, 206 S.W. 

2d 787, 185 Tenn. 551. 

64 C.J. p 66 note 33. 

SiTailar statemeuts 

(1) The trial court is more than 
mere chairman preserving order.— 
Faulkner v. Big Rock Stone & Ma¬ 
terial Co., 143 S.W.2d 883, 201 Ark. 
124—Texas & Pac. Ry. Co. v. Ste¬ 
phens, 90 S.W.2d 978, 192 Ark. 116. 

(2) The judge is not a mere ser¬ 
geant at arms to preserve order.— 

C. Jl. King & Co. v. Horton, 156 N.E. 
124, 116 Ohio St, 205—^Aluminum In¬ 
dustries V. Egan, 22 N.E,2d 469, 61 
Ohio APP. 111. 

(3) Trial judge is not a mere mod¬ 
erator but is the governor of trial 
for purpose of administering justice 
between parties.—^Frangos v. Ed¬ 
munds, 173 P.2d 696, 179 Or, 677. 

(4) A judge is not an interlocu¬ 
tor presiding over debate, but rather 
a minister of justice.—McWilliams 
V. American Fidelity Co., 102 A.2d 
345, 140 Conn. 572. 

(5) Judges need not sit as sphinxes 
on the bench, nor should they be 
mere umpires, but they should to a 
certain extent guide the course of 
the trial.—^Haslam v. Morrison, 190 
P.2d 520. 113 Utah 14. 

32. U.S.—^American Universal Ins. 
Co. V. Sterling, C.A.Pa., 203 F.2d 
159. 

Ark.—Corpus Juris gtioted in State 
V. Midland Valley R. Co., 122 S.W. 
2d 173, 176, 197 Ark, 243. 

Ohio.—C. A. King Ss Co. v. Horton, 
156 N.B. 124, 116 Ohio St. 205. 

Pa,—^Fullerton v. Motor Exp., Inc., 
100 A.2d 73. 375 Pa. 173—Vickers 
V. Boyd, Com.Pl., 34 Del.Co. 308, 61 
York Ueg.Rec. 64—Klara v, Scran¬ 
ton Transit Co., Com.Pl., 60 Lack. 
Jur. 226. 

Tex.—Indemnity Ins. Co. of North 
America v. Williams, Civ.App., 69 


S.W. 2d 619, reversed on other 
grounds 99 S.W.2d 905, 129 Tex. 
61—U. S. Fidelity & Guaranty Co. 
V. Rochester, Civ.App., 281 S.W. 
306, affirmed 283 S.W. 135, 115 Tex. 
404. 

xntutiate object 

(1) One of the ultimate objects in 
the trial of a case should be to ar¬ 
rive at a correct conclusion in the 
furtherance of justice.—State v. 2147 
Pounds of Packing Stock Butter, 199 
So. 739, 29 Ala.App. 607. 

(2) Ultimate goal of court is not a 
mechanical perfection in trial tech¬ 
nique but a result that is fair and 
just, having in mind the law and 
evidence.—^Fraider v. Hannah, 87 N. 
E.2d 795, 338 Ill.App. 440. 

Corcuptiiig practices 

The administration of justice must 
he kept pure and free from all sus¬ 
picion of corrupting practices.—^Pan- 
ko V. Flintkote Co., 80 A.2d 302, 7 
N.J. 65. 

Inhereu-t power 

The trial court has inherent pow¬ 
er to so regulate procedure that jus¬ 
tice may be the result of the pro¬ 
ceedings over which he presides.— 
Aluminum Industries v. Egan, 22 
N,E.2d 459, 61 Ohio App. 111. 

33. Ark.—Corpus Jtiris quoted in 
State V. Midland Valley R. Co., 122 
S.W.2d 173, 176, 197 Ark. 243. 

Wash.—'Kluge v. Northern Pacific 
Ry. Co., 9 P.2d 74, 167 Wash. 294. 

34. Cal,—'Miller v. Republic Grocery, 
242 P.2d 396, 110 Cal.App.2d 187. 

D.C.—^Keister v. McDavid, Mun.App., 
76 A.2d 776. 

Iowa.—La Forge v. Cooter, 264 N.W. 

268. 220 Iowa 1268. 

64 C.J. p 66 note 36. 

Corrective action 

Where the court sees a rule of 
public policy being violated during 
the progress of a trial, the court may 
of its own motion interfere and have 
proper corrective applied.—^Banister 
V. Hubbard, 62 S.E.2d 761, 82 Ga.App. 
813. 


35. Iowa.—^Western Grocer Co. v. 
Glenn, 286 N.W. 441, 226 Iowa 1374. 

64 C.J. p 66 note 37. 

36. Ill.—Ogren v. Rockford Star 
Printing Co., 123 N.E. 587, 288 Ill. 
406. 

37. Ill.—^Farneti v. Mangano, 45 N. 

E.2d 992, 317 Ill.App. 374. 

33. D.C.—Howser v. Pearson, D.C., 
95 F.Supp. 936. 

Ind.—^Huntington v. Hamilton, 73 N. 

B.2d 362, 118 Ind.App. 88. 

Md.—Corpus Juris quoted in Western 
Maryland Dairy Corporation v. 
Brown, 181 A. 468, 473, 169 Md. 
257. 

64 C.J. p 66 note 40. 

39. Md.—Corpus Juris quoted in 

Western Maryland Dairy Corpora¬ 
tion V. Brown, 181 A. 468, 473, 169 
Md. 257. 

64 C.J. p 66 note 41. 

40. Cal.—^Murphy v. Murphy, 76 P. 
60, 141 Cal. 471. 

Md.—Corpus Juris quoted in Western 
Maryland Dairy Corporation v. 
Brown, 181 A- 468, 473, 169 Md. 
257. 

41. Ky.—Chesapeake & O. N. Ry. 
Co. V. Adams, 269 S.W. 1009, 207 
Ky. 668. 

Md.—Corpus Juris quoted in West¬ 
ern Maryland Dairy Corporation v. 
Brown, 181 A. 468, 473, 169 Md. 
267. 

42. Iowa.—'Reynolds v. McManus, 
117 N.W. 667, 139 Iowa 242. 

Md.—Corpus Juris quoted in Western 
Maryland Dairy Corporation v. 
Brown. 181 A. 468, 473, 169 Md. 
267. 

43- Mass.—^Rothwell v. First Nat. 
Bank. 190 N.E. 812, 286 Mass. 417. 

44. Minn.—^Maher v. Roisner, 57 N. 
W.2d 810. 

46. Md.—Corpus Juris quoted in 

Western Maryland Dairy Corpora¬ 
tion V. Brown, 181 A. 468, 473, 169 
Md. 257. 

64 C.J. p 66 note 45. 
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tentionally give litigants the benefit of some things 
to which they are not entitled.^® 

A party to litigation has the right to have his 
written pleadings before the court and jury on the 
trial.^'^ Cross complaints entitling defendant to af^ 
firmative relief should be tried by substantially the 
same rules as a complaint.48 

A case at law cannot be tried on equitable prin^ 
ciples,^^ nor can a jury case be tried by the court, 
without the consent of the parties.®® An equitable 
action tried in a court of law must be tried in ac¬ 
cordance with the practice in jury trials.®^ Where 
it is doubtful whether the issues involved in a case 
are legal or equitable, the judge has the right to di¬ 
rect how the case shall be tried,®^ subject to correc¬ 
tion, on appeal, of an error in the mode selected.®^ 

Change of presiding judge during tried. Except 
where it is prohibited by statute,®^ a change of the 
presiding judge during a trial is not a fatal irregu¬ 
larity, unless actual prejudice results to a party by 
reason thereof.®® 

Conduct of trial by party or counsel. The court 
may properly require a party to elect whether to 
conduct his action or defense himself or to permit 
it to be conducted by his counsel.®® Where a party 
is represented by counsel, the former should not 
communicate with, or send messages to, the trial 
judge j®"^ and the counsel is entitled to control the 
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conduct of the trial even as against the wishes of 
his client,®s unless it becomes apparent that the in¬ 
terests of justice require the party's active participa¬ 
tion pro se.®® Where a party is not represented 
by counsel, the trial court will exhibit patience and 
tolerance and permit the widest latitude in any ef¬ 
forts to prove the charges made.®® 

Law applicable. The order and manner of the 
trial have been held to be governed by the law of 
the forum.®^ 

Speedy trials. Likewise, the policy of the law 
favors speedy trials,®^ and in the interests of jus¬ 
tice trials should be expedited,® but eagerness to 
expedite business or to utilize fully the time of the 
court should not be permitted to interfere with the 
duty of the court of administering justice in the 
individual case,®^ or result in the sacrificing of 
the rights of any one.®® In the development of 
their case the trial court should permit the parties 
a wide latitude, but the mere advocation of brevity 
is not prejudicial.®® 

Submission of case; defendants sued in solido. 
Where plaintiff and one of defendants sued in 
solido have rested, such defendant has been held not 
to be entitled to have his case submitted to the jury 
until the other defendant has put in his case.®'^ 

Requiring party to pose for photograph. In a 
personal injury action, in which recovery is sought 


Just outcome of trial 

The trial judge is primarily re¬ 
sponsible for the just outcome of a 
trial. 

U.S.—U. S. V. Dickson, C.CJLGa., 92 
P.2d 469—Norfolk & W. Ry. Co. v. 
Hauser, N.C., 211 P. 567, 572, 128 
C.C.A. 167, certiorari denied 34 S. 
Ct. 321, 231 U.S. 749, 58 L.Ed. 465. 
Md.—^Western Maryland Dairy Cor¬ 
poration V. Brown, 181 A. 468, 169 
Md. 257. 

Admissions 

The trial court does not have the 
right to compel any litigant to make 
any admission of any character to 
the jury and this rule applies where 
a codefendant has admitted certain 
facts.—^Mavrakos v. Mavrakos Candy 
Co., 223 S.W.2d 383, 359 Mo. 649. 

46. Pa.—^Noakes v. Lattavo, 37 A.. 2d 
711, 349 Pa. 463. 

47. Ga.—^Rowell v. Rowell, 74 S,E. 
2d 833, 209 Ga. 572. 

48. Ind.—Wadkins v. Hill, 7 N.E. 
253, 106 Ind. 543—Conger v. Miller, 
4 N.E. 300, 104 Ind. 592. 

49. N.T.—^Darby v. Metropolitan St. 
R. Co., 79 N.T.S. 1053. 78 App.Div. 
631. 

50. Ky.—Garret v. Gault, 13 B.Mon. 
378. 


51. Ind.—Summers v. Greathouse, 
87 Ind. 205. 

52. S.C.—^Duncan v. Duncan, 126 S. 
E. 763, 131 S.C. 238. 

53. S.C.—^Duncan v. Duncan, supra. 

54. Mont.— Corpus juris quoted in 
State ex rel. Clark v. Bailey, 44 P. 
2d 740, 742, 99 Mont. 484. 

64 C.J. p 67 note 67. 

55- Ill.—Hedrick v. Bell, 84 Ill.App. 
523. 

Mont— Corpus Juris quoted in State 
ex reL Clark v. Bailey, 44 P.2d 
740, 742, 99 Mont 484. 

56. Ky.—Abert v. Berry, 8 Ky.Op. 
343. 

57. Puerto Rico.—Welch & Co. v. 
Central San Cristobal, 7 Puerto 
Rico Ped. 415, 

58. D.C.—Overholser v. De Marcos, 
149 P.2d 23, 80 U.S.App.D.C. 91, 
certiorari denied 66 S.Ct. 1579, 325 
U.S. 889, 89 L.Ed. 2002, rehearing 
denied 66 S.Ct. 16, 326 U.S. 805, 90 
L.Ed. 490. 

64 C.J. p 67 note 56. 

59- D.C.—Overholser v. De. Marcos, 
supra. 

60. Mo.—Rippe v. Stahlhuth, App., 
219 S.W.2d 876. 


61- Tenn.—^Moak v. Continental Cas¬ 
ualty Co., 4 Tenn.App. 287. 

62. Ill.—Stribling v, Grace, 22 N.R 
2d 719, 301 IlLApp. 600. 

Ky.—Luck V. City of Covington, 60 S. 

W.2d 103, 248 Ky. 834. 

64 C.J. p 66 note 38. 

63. Ind.—^Huntington v. Hamilton, 
73 N.B.2d 352, 118 Ind.App. 88. 

Or.—Hanson v, Johnson, 23 P.2d 333, 
143 Or. 532. 

Tex.—^Indemnity Ins. Co. of North 
America v. Williams, Civ.App., 69 
S.W.2d 619, reversed on other 
grounds 99 S.W.2d 905, 129 Tex. 51. 
64 C.J. p 66 note 39. 

64. N.J.—Pepe v. Urban. 78 A.2d 406, 
11 N.J.Super. 385. 

Fair share of time 

Litigant is entitled to fair share 
of time of court, and may not be de¬ 
prived of an opportunity to present 
his case fully and fairly because 
some one else is being inconvenienced 
by having to wait his turn.—^Hays v. 
Viscome, Cal.App., 264 P.2d 173. 

65. Or.—^Hanson v. Johnson, 23 P.2d 
333, 143 Or. 532. 

66. Miss.—Ross v. Biggs, 40 So.2d 
293, 206 Miss. 542. 

67. La.—^Driefus v. Levy, App., 140 
i So. 259. 
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for disfigurement, it has been held proper not to 
require plaintiff to pose for a photograph in order 
that it might be introduced as evidence to show the 
extent of his disfigurement, where plaintiff is in 
court and the jury can observe the extent to which 
he has been disfigured.®* 

Waiver or estoppel. The trial court has the right 
during the proceedings of a cause, from its com¬ 
mencement to its final termination, to determine 
whether the language of a party or his coimsel 
amoimts to a waiver or estoppel.®* 


b. Mistrial 

The allowance or refusal of a motion for a mistrial 
rests largely In the discretion of the trial court. 

The allowance or refusal of a motion for a mis¬ 
trial rests largely in the discretion of the trial 
court,and while the court has a wide discretion,*^! 
it is not absolute,*^* and it must not be abused.^* 
Since the granting of a mistrial is an extreme rem¬ 
edy,it may and should be declared only as a 
result of some occurrence on the trial of such a 
character that it is apparent to the court that be¬ 


es. Wls.—^Doering* v. Enudsen, 63 N. 
W.2d 455, 261 Wis. 442, 

69. IlL~Uiiioxi Cent. Life Ins. Co. 
of Cincinnati, Ohio, v. Anderson, 10 
K.R2d 46, 291 IlLApp. 423. 

7a Ga.—Southeastern Greyhound 
Liines y. Hancock, 81 S.S3.2d 69, 71 
GaApp. 471. 

nL—Clark v. Rowatt, 110 N.B.2d 668, 
349 IlLApp. 396. 

Maas.—Curley v. Boston Herald- 
Traveler Corp., 49 N.R2d 445, 314 
Mass. 31. 

Mo.—McGlnley v. St. Louis Public 
Service Co., 239 S.'W.2d 321—State 
ex rel. and to Use of Donelon v. 
Deuser, 134 S.W.2d 132, 345 Mo. 
628—Yan Yolkinburgh v. Kansas 
City Public Service Co., App., 264 
S.W.2d 287—Bootee v. Kansas City 
PubUc Service Co., 199 S.W.2d 69, 
239 Mo.App. 1066. 

H.J.—'Melone v. Jersey Cent. Power 
& Light Co.. 103 A.2d 616, 30 H.J. 
Super, 96—Schuttler v. Reinhardt, 
86 A.2d 438, 17 N. J.Super. 480. 

Or.—Denton v. Amstein, 260 P.2d 407, 
197 Or. 28. 

R. L—liomitzo v. Rhode Island Hos¬ 
pital, 89 A.2d 631, 79 R.L 456— 
Romano v. Caldarone^ 79 A«2d 763, 
78 RI. 107. 

S. a—McCrae v. McCoy, 62 S.m2d 
403, 214 S.C. 343—Gordon v. Roth- 
berg, 50 SJB12d 202, 213 S.CL 492. 

Tex.—Texas Hmp. Ins. Ass*n v. Der¬ 
rick, CivApp., 207 S.W.2d 199, re¬ 
fused no reversible error. 

Utah.—Burton v. Zlons Co-op. Mer¬ 
cantile Institution, 249 P.2d 614. 
Xaterest of state 

Some discretion must be left trial 
Judge in determining whether a mis¬ 
trial should be declared and it is not 
altogether a matter of. punishment 
to party for wrongdoing ihat fs to be 
considered but the state is Interested 
in the repose of litigation.—Seals 
V. Sharpy 212 S.‘W.2d 620; 31 Tenn. 
App. 75. 

Imposition of terms 
Counsel fees other than statutory 
costs may be allowed against party 
guilty of misconduct in consequence 
of which mistrial is ordered as price 
of another trlcO.—Guay v. Brother¬ 


hood Bldg. Ass'n, 177 A, 409. 87 N.H. 
216, 97 A.L.R. 1053. 

Mixed questioa of law and fact 
Where improper matter is inten¬ 
tionally injected or accidentally 
creeps into the evidence, in a per¬ 
sonal injury action, and complaint is 
made, whether the case should be 
taken from the Jury and passed be¬ 
cause of possible harm to defendant 
is not a matter resting in the mere 
discretion of the trial Justice, but 
trial Justice is required to rule on 
what Is substantially a question of 
mixed law and fact.—^Lavigne v. Bal- 
lantyne, 17 A.2d 846, 66 R.L 123. 

Act of olerk xnlnlsteirial 
The act of the clerk in declaring 
a mistrial on direction of the Judge 
who is unable to proceed with the 
case is ministerial.—Glover v. Dis¬ 
trict of Columbia, D.C.Mun.App., 77 
A.2d 788. 

Abuse of dIsoretloiL not shown 

(1) In general. 

U.S.—Dowell, Inc., v. Jowers, CJLLa., 
182 P.2d 676. 

Ala.—Pacific MuL Life Ins. Co. of 
California v. Green, 166 Bo. 696, 
232 Ala. 60. 

Ga—McGhee v. Minor, 4 S.E.2d 566, 
188 Ga 686—Southeastern Grey¬ 
hound Lines v. Hancock, 81 S.R2d 
69, 71 GaApp. 471. 

Mo.—Higgins V. Terminal R. R. 
Ass*n of St. Louis, 241 S.W.2d 380, 
862 Mo. 264—American Displays v. 
B. T. Swiney Motors, App., 240 S.W. 
2d 732—Graves v. May I>epart- 
ment Stores Co., App., 163 S.W.2d 
778—Gunter v. Whitener, App., 75 
S.W.2d 688. 

N.H.—Lepage v. Theberge, 89 A.2d 
634, 97 N.H 876. 

H.D.—Holler v. Burd, 49 N.W.2d 282, 
78 H.D. 278. 

R.L—Owen v. Bagenbeck-Whllace 
Shows Co., 192 A. 168, 58 RL 162, 
112 A.L.R 118, reargument denied 
192 A. 464, 68 RL 268, 112 A.L.R 
113. 

Tenn.—Stephens v. Clayton, 124 S. 
W.2d 88, 22 TennApp. 449. 

(2) Where after defendants b ad 
concluded their evidence, except for a 
medical witness, court recessed to 
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await his appearance but during re¬ 
cess defendants were informed that 
witness had become ill, case had 
been previously twice continued, the 
witness was not under subpoena and 
defendants did not request another 
medical examination of plaintiff dur^ 
ing the recess or offer to take and use 
deposition of witness, refusal to de¬ 
clare a mistrial was not an abuse of 
discretion.—^Harrell v. Berberlch, 222 
S.W.2d 783, 859 Mo. 55L 

(3) Where, after commencement of 
trial In automobile accident case, a 
defendant made motion for a xnls- 
trial, addressed to discretion of court, 
on ground that his codefendant with 
whom he was dealing **at arm's 
length’* had entered into an agree¬ 
ment with plaintiffs and thereafter 
defendant elected to place circum- 
- stances of agrreement before Jury and 
was allowed to take credit for 
amount codefendant had agreed to 
pay to plaintiffs, and Jury was in¬ 
structed to disregard such agree¬ 
ment in determining defendant’s lia¬ 
bility and to consider it only for 
purposes of credit if it came to award 
of damages, trial court did not com¬ 
mit error in refusing to grant de¬ 
fendant’s motion for a mistrial.— 
Gold V. Kiker, 10 S.B.2d 660, 218 N.a 
204. 

71. Mo.—^Llthegner v. dty of BL 
Louis, App., 126 S.W.2d 926. 

N.D.—^Loveland v. Nleters, 54 N.W. 
2d 633—Hotter v. Burd, 49 H.W.2d 
282, 78 N-.D. 278. 

Or.—Guedon v. Rooney, 87 P.2d 209, 
160 Or. 621, 120 AL.R 1298. 
Beversible error rarely found 
Trial court has a wide discretion 
In passing on motions for mistrial 
when the objectionable matter is 
suitably explained to the Jury and It 
is rare that reversible error is found. 
—Ferino v. Palmer, 62 A2d 438, 183 
Cbnn. 468. 

78. Or.—Guedon v, Rooney, 87 P.2d 
209, 160 Or. 621, 120 AL.R 1298. 

73. Mo.—^Li^egner v. City of St, 
Louis, App., 126 S.W.2d 926. 

74. N.D.—^Loveland v. Nieters, 64 
N.W.2d 533—Hotter v. Burd, 49 21^ 
W.2d 282, 78 N.D. 278. 
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sible while the jury is out deliberating on its ver¬ 
dict,^2 and, if he finds it necessary to absent himself 
from the court when a trial is in progress, he 
should suspend all proceedings until he has re- 

tumed.83 

§ 38. PubKdty of Proceedings 

Statutes in most, if not all. Jurisdictions provide In 
general terms that trials shall be public, or be held in 
open court. 

Statutes in most, if not all, jurisdictions provide 
in general terms that trials shall be public, or be 
held in open court.^^ Notwithstanding such statutes, 
the courts possess inherent power to regulate the 
admission of the public to the courtroom while a 
trial is in progress so that their presence shall not 
interfere with the administration of justice,^^ as by 
excluding those who come after the room is filled^® 
or those interfering with the orderly conduct of the 
trial and the judge presiding may, in his discre¬ 
tion, exclude the public from the courtroom during a 
trial for reasons of public policy.28 

Newspaper reporters may be ejected or excluded 
from the courtroom during a trial if necessary to 
secure an impartial trial.®® 

Statute providing for private trials of issues of 
fact in certain actions does not authorize the court 
to forbid in such cases the publication of the testi¬ 
mony,®® 
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§ 39, Presence of Bystanders and Inter¬ 

ested Persons 

Generally speaking, bystanders and Interested per¬ 
sons may not be sent out of the courtroom or excluded 
therefrom, where there Is room for them and they have 
been guilty of no misconduct or breach of decorum. 

In the absence of a general exclusion of the 
public from the courtroom, as discussed supra § 38, 
particular individuals may not be sent out of the 
courtroom or excluded therefrom, where there is 
room for them and they have been guilty of no 
misconduct or breach of decorum. As long as 
proper decorum is preserved, there is nothing to 
prohibit a friend of counsel from attending a public 
trial and advising with counsel as to the qualifica¬ 
tions of jurors.®® The wife or children of a party 
should not be permitted to be present at a trial where 
under the circumstances their presence is calculated 
to create S3rmpathy or prejudice in the minds of the 
jury;®® but it has been held that at the trial of an 
action for wrongful death, brought by the personal 
representative of the decedent, the widow and chil¬ 
dren of the latter are entitled to be present, as per¬ 
sons interested in the result of the suit.®^ Ordi¬ 
narily the court has discretion to determine whether 
such persons may be present or shall be excluded 
from the courtroom during the trial,®^ and, where 
the only object of their presence is to excite the 


Wis.—Caesar v. Wegner, 55 N.W.2d 
371, 262 Wls. 429. 

64 O.J. p 67 note 61. 

82. Wis.—^Berrafato v. Bxner, 216 

N. W. 165, 194 Wls. 149. 

64 C.J. p 67 note 62. 

83. m.—City of West Frankfort v. 
A. C. Marsh Lodge, No. 496, L 0. 

O. F.. 145 N.E. 711, 815 Ill. 32. 

64 O.J. p 67 note 63. 

81. Cal.—^Maduro v. Maduro, 145 P. 

2d 683, 62 Cal.App.2d 776. 

Ga.—Grant v. Hart, 30 S.E.2d 271, 
197 Ga. 662. 

HI.—Albert v. Albert, 92 N.E. 2d 491, 
340 IU.APP. 582. 

Wis.—Wiedenhaupt v. Hoelzel, 85 N. 

W.2d 207, 254 Wis. 39. 

64 C. J. p 68 note 74. 

Testimony given in open court 
Except in special proceedings, pro¬ 
vided for by statute or rule of court, 
relevant and material facts, if es¬ 
tablished by testimony, must be prov¬ 
ed by testimony given In open court. 
—Caye v. Caye, 211 P.2d 252, 66 Nev. 
78. 

Pnbllo bnslneBS 

The trial of a lawsuit is public 
business usually to be conducted 
openly for all to see.—^Palestroni v. 
Jacobs, 77 A.2d 188, 10 N.J.Super. 
266. 


85. Wis.—^Bloomer v. Bloomer, 221 
N.W. 734, 197 Wis. 140. 

86. Wis.—^Bloomer v. Bloomer, su¬ 
pra. 

87. Wis.—Bloomer v. Bloomer, su¬ 
pra. 

88. Wash.—^Taylor v. Industrial Ins. 
Commission of Washington, 206 P. 
973, 120 Wash. 4. 

64 C.J. p 68 note 78. 

89. Ill.—Ogren v. Rockford Star 
Printing Co., 123 N.E. 587, 288 Ill. 
405. 

90. Cal.—^In re Shortrldge, 84 P. 227, 
99 Cal. 526, 87 Am.S.R. 78, 21 L.R. 
A- 755. 

91. Tex.—Sugg V. Sugg, Civ.App., 
152 S.W.2d 446, error dismissed. 

64 C.J. p 68 note 81. 

BxdTision of spectators 
Trial court is not authorized to ex¬ 
clude a spectator whose only inter¬ 
est is curiosity except young and 
Immature persons whose moral out¬ 
look might be impaired by the nature 
of the proceedings, if there is ab¬ 
sent all evidence of any Intent on 
the part of that person by some overt 
act to influence the jury, or to Inter¬ 
fere with the proper and orderly con¬ 
duct of the trial.—Sugg v. Sugg, su¬ 
pra. 


mdured bhild 

Refusal to exclude injured child 
from courtroom during trial of par¬ 
ents’ action for loss of services did 
not constitute an abuse of discretion. 
—^Petty V. Kansas City Public Serv¬ 
ice Co., 198 S.W.2d 684, 355 Mo. 824. 

92. Miss.—^Pan American Petroleum 
Corporation v. Pate, 138 So. 349, 
162 Miss. 638. 

93. Ariz.—Western Truck Lines v. 
Berry, 87 P.2d 484, 53 Ariz. 216. 

Mo.—Corpus Jnris cited in Petty v. 
Kansas City Public Service Co., 198 
S.W.2d 684, 355 Mo. 824—Koeppel 
V. Koeppel, App., 208 S.W.2d 929. 

64 C.J. p 69 note 86. 

Presence of children 
Presence of plaintiff’s children in 
courtroom at beginning of trial of 
action for alienation of affections of 
her husband was not prejudicial error 
where pleadings admitted plaintiff 
had five children and they were ex¬ 
cluded from courtroom before Jury 
had been examined on voir dire.— 
Johnson v. Luhman, 78 N.E.2d 107, 
333 IlLApp. 418. 

94. Mo.—^McElroy v. Wichita For¬ 
warding Co., 263 S.W.2d 17. 

64 C.J. p 69 note 87. 

95. Ohio.—Cincinnati, EL & D. Ry. 
V. Tafelski, 81 Ohio Cir.Ct 643. af- 
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sympathy of the jury, such practice should he dis¬ 
couraged.^® It has been held that mere possession 
by certain persons of some uncertain, undefined, 
or contingent interest does not give them the con¬ 
stitutional right to be present.97 

§ 40. Presence of Parties and Attome}^ 

As a general rule, a party to an action has the right 


TRIAL §§ 3»-40 

to be present at the trial thereof, either by himself or 
by his attorney. 

A party to an action has the right to be present 
at the trial thereof,9® either by himself or by his 
attorney,®® so that it is improper to proceed to trial 
in the absence of a party who is not represented,^ 
unless he waives the right to be present by volun¬ 
tarily absenting himself or otherwise.^ Where the 


firmed 94 N.B. 1103, 83 Ohio St 
477. 

96. Ariz.—Western Truck Lines v. 
Berry, 78 P.2d 997, 52 Ariz. 38. 

97. Ala.—^Pirst Nat. Bank v. Larti- 
gue, 173 So. 21, 233 Ala. 670. 

98. U.S.—Arrington v. Robertson, C. 
C.A.Pa., 114 P.2d 821. 

Ala.—^Pirst Nat Bank v. Lartigue, 
173 So. 21, 233 Ala. 670—Smith v. 
Collins, 10 So. 334, 94 Ala. 394. 

D.C.—Keister v. McDavld, Mun.App., 
76 A.2d 776. 

Pla.—^Plorida Greyhound Lines v. 

Jones. 60 So.2d 396. 

Ga.—Willingham v. Willingham, 15 
S.E.2d 514, 192 Ga. 405. 

Ill.—Albert v. Albert 92 N.B.2d 491, 
340 lll.App. 582. 

Ind.—^Prelmann v. Gallmeier, -63*N.E. 

2d 150, 116 Ind.App. 170. 

Iowa.—^Heok v. Anderson, 12 N.W.2d 
849, 234 Iowa 379—^In re Rogers* 
Estate, 283 N.W. 906, 226 Iowa 183. 
Miss.—Standard Coffee Co. v. Carr, 
157 So. 685, 171 Miss. 714. 

N.J.—Seitz V. Seitz, 64 A.2d 87, 1 N.J. 
Super. 234. 

Tex.—^Ulmer v. Mackey, Civ.App., 242 
S.W.2d 679, refused no reversible 
error. 

Va.—Miller v. Grier S. Johnson, Inc., 
62 S.E.2d 870, 191 Ya. 768. 

64 C.J. p 69 note 90. 

Absence of parties as ground for con¬ 
tinuance see Continuances § 27. 
Basic to ''due process of law” 

Right of parties to cause to be 
present in person and by counsel at { 
all stages of trial, except delibera¬ 
tions of jury, is basic to "due proc¬ 
ess of law.**—^Leonard*s of Plainfield 
V. Dybas, 31 A.2d 496, 180 N.J.Law 
135. 

^'Ez parte” proceedings 
Proceedings are "ex parte** when! 
relief is granted without an oppor¬ 
tunity for person against whom the 
relief is sought to be heard.—^Ripley 
V. Bank of Skidmore, 128 S.W.2d 861, 
355 Mo. 897. 

ClroiunstaiLoes attending presence 
(1) In action against bus compa¬ 
ny for damages resulting from colli¬ 
sion, plaintiff*s appearance in court 
on a stretcher and with attendants 
was proper, in absence of claim that 
use of stretcher and attendants was 
affected to deceive Jury.—^Florida 
Greyhound Lines v. Jones, Pla., 60 
So.2d 396. 


(2) On trial of third party claim 
arising out of levy of execution based 
on a money judgment, obtained in 
divorce action by judgment creditor 
for benefit of child, order sustaining 
third party claimant's objection to 
presence of judgment creditor’s six 
year old child on her lap at counsel 
table in Immediate view of jury as 
tending to create sympathy was not 
erroneous as denying the right of a 
"party** to be present in courtroom. 
—^Koeppel V. Koeppel, Mo.App., 208 
S.W.2d 929. 

99. U.S.—^Arrington v. Robertson, C. 

C.A.Pa., 114 F.2d 821. 

N.J.—^Leonard’s of Plainfield v. Dy¬ 
bas, 31 A.2d 496, 130 N.J.Law 135. 
Philippine.—^Lavitoria v. Judge of 
the Court of First Instance of Tay- 
abas, 32 Philippine 204. 

1. Cal.—^Heffeman v. Bennett & Ar¬ 
mour, 243 P.2d 846, 110 CaJ.App.2d 
564. 

64 C.J. p 69 note 92. 

Bight to be represented by connsel 

Summary proceeding in separate 
maintenance action instituted for the 
purpose of procuring defendant’s in¬ 
carceration xmtil he had given secur¬ 
ity for his future appearance and 
compliance with order which might 
be issued pursuant to an order to 
show cause regarding temporary sup¬ 
port, costs and attorney fees, was 
one in which defendant was about to 
be deprived of his liberty and, hence, 
was one in which he was entitled to 
be represented by counsel, so that 
denial of right to counsel vitiated 
proceeding.—^In re Mulford, 166 P.2d 
890, 73 Cal.App.2d 453. 

BepresentatiLoxL by counsel h^ shown 
In action by creditor of dairy and 
poultry corporation to set aside con¬ 
veyance and cash payment by cor¬ 
poration to defendant corporation on 
ground that same were in fraud of 
creditors, wherein defendant contend¬ 
ed that certain orders and findings of 
fact, conclusions of law, and judg¬ 
ment were void because made during 
period of suspension from practice 
of its sole attorney in action, and be¬ 
cause no notice was given or demand 
made upon defendant to appoint an¬ 
other attorney, evidence supported 
Implied finding that during period of 
suspension defendant had and was 
represented by other attorneys who 
were not under suspension.—Heffer- 
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nan v. Bennett & Armour, 243 P.2d 
846, 110 Cal.App.2d 564. 

Arguments of counsel 
Arguments of counsel should be In 
the presence of the opposing counsel. 
—Qliller v. E. & W. V. R. Co., 2 Pa.C. 
PI. 10. 

Xrregular procedure 
D.C.—Wynn v. Washington, D.C.Mun. 
App., 63 A2d 275. 

2. Cal.—Daniels v. Baldwin, 252 P. 

2d 351, 115 Cal.App.2d 487. 

D.C.—Keister v. McDavid, Mun.App., 
76 A2d 776. 

Puerto Rico.—^Matienzo v. Cancio, 23 
Puerto Rico 250. 

Ya.—^Miller v. Grier S. Johnson, Inc., 
62 S.E.2d 870, 191 Ya. 768. 
<#ourtroom 

The parties to a trial are entitled 
to anticipate and bound to presume, 
in absence of notice to contrary, that 
all proceedings will take place in 
open court in the courtroom assigned 
for the trial and will be reported by 
the court stenographer, and a party 
or his counsel who voluntarily ab¬ 
sents himself from the courtroom 
consents to such proceedings only as 
take place in the courtroom in his 
absence, but not the proceedings 
which take place elsewhere.—Arring¬ 
ton V. Robertson, C.C.APa., 114 P. 
2d 821. 

Strictly construed 
Waivers of the right to be present 
at a particular stage of the trial are 
required to be strictly construed.— 
Arrington v. Robertson, supra, 
inadvertence of counsel 
Where attorney for a defendant 
joined with other counsel in setting 
date for trial, attorney was entitled 
to no further notice and was under 
duty of being present on date set 
and trial court was justified in pro¬ 
ceeding with trial in absence of de¬ 
fendant and his attorney and attor¬ 
ney’s mere inadvertence in keeping 
his own calendar was no excuse.— 
Keister v. McDavid, D.C.Mun.App., 76 
A2d 776. 

Ezolusiou held error 

Where through inadvertence, a de¬ 
fendant and his attorney failed to ap¬ 
pear on date set for trial, but ap¬ 
peared on second day of trial, and 
plaintiffs were willing that defendant 
participate in trial and it did not ap¬ 
pear that it would have prejudiced 
other defendant in making his de- 
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§§ 40-41 TRIAL 

recitals in the judgment stated that the parties ap¬ 
peared.and announced ready for trial, the contention 
that the trial court erred in hearing further evidence 
after plaintiff filed additional pleading, in the ab¬ 
sence of defendants and their counsel, cannot be sus¬ 
tained.® 

According to some authorities, it is the duty of 
litigants to be present at the trial, and where 
either party^ or his attorneys is absent from court 
at the time for which a case has been set for trial, 
the judge presiding may in his discretion permit 
the adverse party to proceed to trial, provided, if the 
case is reached sooner than was expected, proper 
notification should be given and a reasonable time 
to reach the court allowed;® but it has been held 
that, where defendant has interposed no counter¬ 
claim, it is error to proceed to trial and judgment in 
the absence of plaintiff,*^ a dismissal being proper in 


such case.® The right of the trial judge to question 
a witness may be exercised in the absence of coun¬ 
sel, where the latter on his return is given an op¬ 
portunity to examine the witness;® and the court 
may direct counsel to proceed, and impanel a jury, 
in the absence of his client^® or in the absence of 
the adverse party or his counsel.^^ 

§ 41. Appointment and Services of Stenog¬ 
rapher 

As a general rule, statutes relating to the trial of 
actions commonly provide for the taking down and re¬ 
cording by an official stenographer or reporter of the 
evidence and proceedings at a trial. 

Statutes relating to the trial of actions commonly 
provide for the taking down and recording by an 
oflScial stenographer or reporter of the evidence 
and proceedings at a trial.^® Where such provi- 


fenso to plainttfCs* claim or in prov¬ 
ing: his own cross-claim agrainst the 
defendant who was late, exclusion of 
late defendant and his counsel from 
any participation in trial when they 
did appear, was error.—Keister v. 
McDavid, supra 
Bight not absolute 

The right of a litigant to be pres¬ 
ent to defend or prosecute an ac¬ 
tion is not absolute.—^Thorpe v. 
Thorpe, 171 P.2d 126. 76 Cal.App.2d 
605—Johnson v, Johnson, 189 P.2d 83, 
69 Cal.App.2d 375. 

3. Tex.—Cleveland v. Alpine Liun- 
ber Oo., CivJ^pp., 7-6 S.W.2d 977. 

4. Fla—Wilhelm v. South Indian 
Biver Co., 124 So. 729, 98 Fla 970. 

Kan.—^Masters v. McHolland, 12 Kan. 
17. 

Mass.—Germain v, Raad, 8 N.B.2d 
355, 297 (Mass, 73. 

Pa—Wood V. Garrett, 46 A.2d 821, 
353 Pa. 631, 637—^Meckes v. Pocono 
Mountain Water Supply Co., 52 A. 
16, 203 Pa 13—Meek v. Allen, 68 A. 
2d 870, 162 Pa Super. 495. 

Tex.—Cohen v. City of Houston, Civ. 
App., 185 S.W.2d 450—Maytag 
Southwestern Co. v. Thornton, Civ. 
App., 20 S.W.2d 883. 

Wyo.—Home Owners* Loan Oorp. v. 
Diefenderfer, 112 P,2d 663, 57 Wyo. 
18—Bank of Commerce v. Williams, 
69 P.2d 626, 52 Wyo, 1, 110 A.L.R. 
1463—Boulter v. Cook, 234 P. 1101, 
286 P. 245, 82 Wyo. 461. 

64 O.J. p 69 note 94. j 

Abuse of dlsoretiou ! 

Whether or not the court has 
abused its discretion in proceeding 
with the hearing of case in absence 
of a party or his attorney depends 
on the particular facts and circum¬ 
stances in the given case.—^Brown v. 
Stroeter, Mo.App., 263 S.W.2d 458. 

5. Conn.—Aubrey v. City of Meri¬ 
den, 185 A. 87, 121 Conn. 361. 


Tex.—Cohen v. City of Houston, Civ. 
App., 186 S.W.2d 450—Maytag 
Southwestern Oo. v. Thornton, Civ. 
App., 20 S.W.2d 388. 

64 O.J. p 69 note 95. 

Abuse of discretion held not shown 
Where defendant had been repre¬ 
sented at different times by six or 
eight different lawyers and had pre¬ 
viously caused delays by belated 
change of counsel and there had been 
various continuances, trial court did 
not abuse its discretion in proceeding 
with default hearing on the merits. 
—^Brown v. Stroeter, Mo.App., 263 

5. W.2d 458. 

6. Neb.—Kyle v. Chase, 16 N.W. 821, 
14 Neb. 628—Wasson v. Palmer, 14 
N.W. 171, 18 Neb. 376, 

7. Minn.—^Dlment v. Bloom, 69 N. 
W. 700, 67 Minn. 111. 

64 C.J. p 70 note 97, 

8. Minn.—^Diment v. Bloom, supra. 
64 C.J. p 70 note 97. 

9. Ill.—Chicago City K. Co. v. An¬ 
derson, 61 N.B. 999, 193 Ill. 9. 

10. (Mich.—Culley v. Walkeen, 45 N. 
W, 868, 80 Mich. 443. 

11. Mich.—^Klncade v. Peck, 159 N. 
W, 480, 193 Mich. 207. 

64 C.J. p 70 note 3. 

12. La.—Wlliiamson v. Enterprise 
Brick Co., 182 So. 566, 190 La. 416. 

Maas.—Kelley v. Arnold, 96 N.S12d 
150, 826 Mass. 611. 

64 C.J. p 70 note 5. 

Functions and duties of court steno¬ 
graphers see Stenographers $ 9. 
Olllolal court reporter 
Where there was no official court 
reporter in the parish, the clerk and 
the court had a right to let one not 
the official reporter take testimony.— 
Nash V. Lococo, La.App., 182 So. 176. 
ParHes lit^Tutiiig lu forma pauperis 
(1) Plaintiff, litigating in forma 
pauperis^ had legal right to demand 
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that testimony be taken in such form 
as to be incorporated in record in 
event of appeal.—Chelette v. Hoberts, 
La.App., 185 So. 678. 

(2) It was district court clerk’s 
duty to take down testimony in writ¬ 
ing or have deputy or official stenog¬ 
rapher do so on trial of suit to re¬ 
cover compensation under Blmployers* 
Liability Act for injury to employee: 
and fact that case, in which there is 
right of appeal, is being prosecuted 
in forma pauperis does not exempt 
court clerk from such duty. Further¬ 
more, the proviso In statute extend¬ 
ing right to litigate in forma pauper¬ 
is to aU services required by law of 
court clerk, stenographers, etc., that 
public officer shall not be required 
to incur any cash outlay does not re¬ 
lieve court official of obligation to 
incur expense of employing someone 
to render service required of him by 
law, If he is incapable of rendering 
it.—Williamson v. Enterprise Brick 
Co., 182 So. 556, 190 La. 415. 
Arbitrary denial not shown 

A trial Judge was not guilty of ar¬ 
bitrary denial of right to have pro¬ 
ceedings taken down by reporter, 
where it did not appear that any de¬ 
mand for reporter had been made or 
tliat Judge had made any ruling in 
such respect.—State ex rel. Bassett 
V. Bassett, 113 P.2d 432, 166 Or. 628. 

Failiire to appoint 

The failure of the trial court to ap¬ 
point a stenographer to take down 
the testimony was not error, where 
no stenographer was available.— 
Lindsey v. Caston, Tex.Olv.App., llS 
&W.2d 848. 

64 C.J. p 70 note 5 [c]. 

Waiver 

Where parties stipulated In open 
court and waived the t-a-iring of any 
testimony, statute specifically requir¬ 
ing that the reporter shall take sten- 
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sion has been made the stenographer or reporter 
should be in attendance at the trial, the same as any 
other officer of the court,and should be used for 
the perpetuation of testimony in proper form.^^ 
Similarly, the stenographer or reporter should be 
present throughout the whole trial, except during 
any part thereof which is not required to be re¬ 
ported an(j it has been held that the absence of 
the stenographer from the courtroom during a part 
of the trial renders the proceedings had in his ab¬ 
sence erroneous,^® but there is also authority to the 

contrary.l7 

Where the statute contemplates that either a 
verbatim record shall be made by a stenographer or 
that the court or counsel shall prepare such state¬ 
ment of facts as may be needed for an appeal, a 
record should be made of all or none of the testi¬ 
mony,and so a request to have the testimony 
reduced to writing, if not made at the beginning 
of the trial, is properly refused.^^ The stenographer 
should take down and make a record of all such 
matters and remarks as the statute may require.^® 
Matters other than those required by statute need 
not be taken down by the stenographer,^! and a re- 
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quest that he do so is properly denied and, 
where the stenographer is not required to take down 
the argument of counsel, it is not improper to dis¬ 
miss him at the beginning thereof.^® While the of¬ 
ficial reporter’s notes are the best authority in any 
dispute as to what took place during a trial, the 
court may modify the notes in accordance with what 
may be judicially found to be the facts.24 

§ 42. Appointment and Services of Inter¬ 
preter 

Generally, the appointment or employment of an 
Interpreter Is in the discretion of the court before which 
a cause is on trial. 

Unless otherwise provided by statute, the court 
before which a cause is on trial has jurisdiction to 
determine, in its discretion, whether or not an inter¬ 
preter should be appointed or employed to translate 
questions or answers for the benefit of a witness 
who is unable to speak or understand English satis¬ 
factorily,25 or to translate documentary evidence 
written in a foreign language.^® Where the mat¬ 
ter is doubtful, it is incumbent on a party desiring 
the services of an interpreter to show the necessity 


ogrraphic notes of all evidence and 
proceedings in the court on trial of 
all issues of fact was not applicable. 
—Urban v. Trautmann, 24 N.W.Sd 
619, 249 Wls. 264. 

13. Conn.—^Magoohan v. Curran, 42 
A. 656, 71 Conn. 551. 

Neb.—Home Fire Ins. Co. v. John¬ 
son, 61 N.W. 84, 43 Neb. 71. 

14. Philippine.—^Loreto v. Herrera, 
ro PhiUppine 354. 

15. R.I.—^Macchla v. Ducharme, 117 
A. 651, 44 H.I. 418. 

Wls.—Caesar v. Wegner, 55 N.W. 2d 
371, 262 Wis. 429. 

16. N.Y.—^Aronson v. Bass, 229 N.T. 
S. 201, 224 App.Div. 667. 

17. Conn.—^MAgoohan v. Curran, 42 
A. 656, 71 Conn. 551. 

18. La.—^Durke & Broussard v. 

Crane, 36 So. 206, 112 La. 156—J. 
A. Coates & Son, Ltd., v. Lorio, 8 
La»A., Orleans, 112. 

19. La.—Durke & Broussard v. 

Crane, 36 So. 206, 112 La. 156—J. 
A. Coates 8b Son, Ltd., v. Lorio, 8 
La.A., Orleans, 112. 

80. N.T.—Starr v. Eauitable Life 

Assur. Soc. of U. S., 12 N.Y.S.2d 
953, 257 App.Div. 261. 

64 C.J. p 70 note 15. 

21. N.Y.—Norwegian Lutheran 

Trinity Church of Brooklyn and 
Vicinity v. Krelsovitch, 131 N.Y.S. 
845, 147 App.Div. 108. 

Argument to jury 

(1) Refusal of request of plaintiff 
in action for damages arising out of 


automobile collision, that court re¬ 
porter takes down the argument of 
the defendant’s counsel with refer¬ 
ence to insurance, was not error, in 
view of statute, by the express pro¬ 
visions of which, the court reporter 
is not required to take stenographic 
notes of the arguments of counsel.— 
Ward V. Mitchell, 62 So.2d 88$, 216 
Miss. 879. 

(2) It is not the duty of the re¬ 
porter to take down arguments to the 
jury unless he is directed to do so, 
if objections are made or controversy 
arises during course of argument, 
court should direct record to be made. 
—Caesar v. Wegner, 55 N.W. 2d 371, 
262 Wls. 429. 

22. Miss,—Ward v. IMitchell, 62 So. 
2d 388, 216 Miss. 379. 

64 C.J. p 71 note 19. 

23. Cal.—Koyer v. WlUmon, 106 P. 
599, 12 Cal.App. 87. 

24. Pa.—^Taylor v. Preston, 79 Pa. 
436. 

25. Neb.—^Labs v. Farmers State 
Bank of Millard, 280 N.W. 452, 
135 Neb. 130. 

Wyo.—^Tompkins v. Byrtus, 267 P.2d 
753. 

64 C.J. p 71 note 23. 

Abuse of dlsoretiou not shown 
(1) Trial court did not abuse its 
discretion in denying request of 
plaintiff and his wife for an inter¬ 
preter, where, thoiigh they exhibited 
considerable inability to understand 
questions put to them, court was 
I quite liberal tn conduct of examina¬ 
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tion and allowed different matters to 
be covered and recovered.—Labs v. 
Farmers State Bank of Millard, 280 
N.W. 452, 135 Neb. 130. 

(2) In compensation proceeding, 
where respondent did not offer any 
other person to court to act in place 
of interpreter selected, and respond¬ 
ent cross-examined petitioner through 
that interpreter apparently without 
much difficulty, selection of interpre¬ 
tation by trial judge was not an 
abuse of his discretion and was not 
prejudicial.—^Erba v. Erba Bros., 78 
A.2d 697, 77 R.I. 75. 

Failure to appoint held not error 

(1) There was no error in falling 
to provide an interpreter in hearing 
plaintiff’s testimony, where it ap¬ 
peared that chancellor was very care¬ 
ful in hearing her testimony and that 
she was able to give it In English in 
an intelligent and proper manner.— 
Lolll V. Rondon, 58 N.EL2d 858, 389 
Ill. 94. 

(2) Where no request was made for 
appointment of Interpreter for exam¬ 
ination of defendants as witnesses, 
and defendants were examined at 
great length and responsiveness and 
intelligibility of their answers indi¬ 
cated their comprehension of ques¬ 
tions asked, court did not err In fall¬ 
ing to appoint an interpreter.—-For¬ 
man V. Goldberg, 108 P.2d 983, 42 
Cal.App.2d 308. 

26. Cal.—-Yick Wo v. Underhill, 90 

P. 967, 5 CaJ.App. 519. 

N.C.—Wise V. Short, 107 S.B. 134, Itl 

N.C. 320. 
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therefor,*^ and a witness should not be examined 
through an interpreter on the mere statement of 
counsel that interpretation is necessary, without in¬ 
quiry into the fact^S Where an interpreter is neces¬ 
sary, and no competent one can be secured, the trial 
should be suspended.^^ 

§ 43. Right to Open and Close 

a. In general 

b. As dependent on state of pleadings 

c. Right of defendant 

d. Right of intervener or added party 

e. Where causes tried together 

f. Right in particular actions and pro¬ 

ceedings 

a« In General 

The usual rule is that the party having the affirma¬ 
tive of the issues in an action or the burden of proof is 
entitled to open and ciose the case at the triai. 

Although there is some authority to the con¬ 
trary,80 it is a general rule, sometimes by virtue 
of statutes, that the party having the aflSrmative- of 


the issues in an action, or the burden of proof, is 
entitled to open and close the case at the trial.81 It 
is held by a number of authorities that the matter 
is one of substantial right,82 not resting merely in 
the discretion of the court,83 and that a denial of 
the right to the party entitled thereto requires a 
reversal or the grant of a new trial84 except where 
no actual prejudice results.85 By other authorities, 
however, it is held that the right to open and close 
is largely within the discretion of the trial court,88 
the determination of which will not be interfered 
with uiJess its discretion is abused ;87 but it would 
seem that what is meant in some, at least, of such 
cases is either that the irregularity in permitting the 
wrong party to open and close is not fatal where no 
actual prejudice is shown88 or that, where it is 
doubtful or uncertain which parly may fairly be 
said to have the burden of the issues, that question, 
and consequently the right to open and close, is to 
be determined by the court in its discretion.88 Ordi¬ 
narily the right to open and close the evidence and 
the right to open and close the argument are gov¬ 
erned by the same principles.^® 


87. Kan.—^Beall v. Spear, 189 P. 938, 
106 Kan. 690. 

88. m. —^Hackart v. Decatur CoaJ 
Co., 90 N.E3. 257, 243 Ill. 49. 

89- N'.T.—Poplawskl v. Cook, 208 N. 
T.S. 803, 124 Mlsc. €68. 

80. Ala.—ChamLerlain v. Galllard, 
26 Ala. 504. 

64 C.J. p 71 note 30. 

31. CaJ.—^ACcCulloush v. Danger, 73 
P.2d 649, 23 Oal.App.2d 510. 

Del.—Chandler v. Miles, 193 Al. 57€, 
8 W.W.Harr. 431. 

Ga.—Davison Chemical Corp. v. Hart, 
23 S.E.2d 107, 68 GaJLpp. 413. 

HL—^Liptak v. Security Ben. Ass*n, 
183 564, 350 Ill. 614. 

Iowa.—McVay v- Carpe, 29 N.W.2d 
682, 288 Iowa 1131. 

Ky.-HCorpiu Juris dted In Cook's 
Adm'r V. Bank Josephine, 191 S.W. 
2d 209, 211, 801 Ky. 193—Martin v. 
Ackman. 110 S.W.2d 437, 270 Ky. 
640, followed in Martin v. Meyer, 
110 S.W.2d 440, 270 Ky. 645—Moss 
V. Mittel, 69 S.W.2d 1046, 253 Ky. 
604. 

Miss.—City of Jackson v. McCardle’s 
Estate, 198 So. 736, 189 Miss. 781. 
Neb.—^Rath v. Sanitary Dist No. 1 
of Lancaster County, 56 N.'W'.2d 
741, 156 Neb. 444. 

N.T.—Kappa Frocks v. Alan Fabrics 
Corp., 82 N.Y.S.2d 986, 263 App. 
Dlv. 326—^In re Carpenter's Will, 
12 N.T.S.2d 724, 171 Mlsc. 363— 
In re Braunfeld's Estate, 288 N.Y. 
S. €37, 169 Misc. 687, affirmed 298 
N.Y.S. 609, 249 App.Div. 805-Fla¬ 
herty ▼. Wunsch, 28 N.T.S.2d 178. 


Okl.—Cowen v. T. J. Stewart Lum¬ 
ber Co., 58 P.2d 573. 177 Okl. 266. 
Tex.—Stolpher v. Bowen Motor 
Coaches, Civ.App.. 190 S.W.2d 876. 
refused without merit, 

Utah,—^Braddock by Smith v. Pacific 
Woodmen Life Ass'n, 64 P.2d 1189, 
89 Utah 76, rehearing denied and 
modified on other grounds 68 P.2d 
766, 89 Utah 92. 

Vt—Johnson v. Moore, 196 A- 246, 
109 Vt. 282. 

64 C.J. p 71 note 81. 

Bight of defendant to open and close 
see infra subdivision c of this sec¬ 
tion. 

32. Ga.—MllUgan v. Milligan, 70 S. 

E.2d 469, 209 Ga. 14. 

Ill.—Liptak V. Security Ben. Ass'n, 
183 N.B. 564, 360 Ill. 614. 

N.Y.—^Kappa jSYocks v. Alan Fabrics 
Corp., 82 N,Y.S.2d 985, 263 App.Div. 
826—In re Braunfeld's Estate, 288 
N.Y.S. 637, 159 Mlsc. 687, affirmed 
298 N.Y.S. 609, 249 App.Div. 806— 
Hartmann v. Dakins, 123 N.Y.S.2d 
441. 

Tex.—Stolpher v. Bowen (Motor 
Coaches, Civ.App., 190 S.W.2d 37€, 
380, refused without merit. 

64 O.J. p 73 note 82. 

XsBiies closely drawa. and sharply 
coxLtestad 

Right to open and conclude argu¬ 
ment to jury is a valuable one espe¬ 
cially where the issues are closely 
drawn and are sharply contested.— 
Ready v. City of. Marshall, Tex.Clv. 
App., 234 S,W.2d 104—Stolpher v. 
Bowen Motor Coaches, Tex.Clv.App., 
190 S.W. 2d 376, refused without mer¬ 
it 


33. m.—^Liptak V. Security Ben. 
Ass'n, 183 N.E. 664, 360 lU. 614. 

64 C.J. p 78 note 83. 

Where pivotal faot Is In sharp dis¬ 
pute, advantage of opening and clos¬ 
ing is controlled by rules defining 
rights, and is not left to Judge's dis¬ 
cretion.—^Liptak V. Security Ben. 
Ass'n, supra. 

34. Ga.—Milligan v. Milligan, 70 S. 
E.2d 459, 209 Ga. 14. ’ 

64 C.J. p 73 note 84. 

35. Ga.—^Moore v. Brown, 6 S.B. 
833, 81 Ga. 10. 

64 C.J. p 73 note 35. 

36. Fla.—^Umatilla Fruit Co. v. 
Campbell, 167 So. 370, 123 Fla. 484. 

Iowa.—McVay v. Carpe, 29 N.W.2d 
582, 238 Iowa 1131—^In re Cocklln's 
Estate, 5 N,W.2d 677, 232 Iowa 266. 
Mo.—Walton v. Cathey, 137 S.W.2d 
637 —Weller v. Weaver, 100 S.W.2d 
'594, 231 Mo.App. 400. 

N.C.—State Trust Co. v. Braznell, 41 
S.B.2d 744, 227 N.C. 211. 

Ohio.—Bayer v. Sanford, 78 N.B.2d 
€7, 81 Ohio App. 145. 

64 CJ. p 74 note 36. 

37. Iowa.—^In re Oocklln's Estate, 5 
N.W.2d 677, 232 Iowa 266. 

64 C.J. p 74 note 37. 

38. Vt.—Johnson v. Moore, 196 A. 
246, 109 Vt. 282. 

64 C.J. p 74 note 88. 

39. Tex.—Bngelman v. Anderson, 
Civ.App., 243 S.W. 728, reheard 244 
S.W. 650. 

64 C.J. p 74 note 89. 

40. Kan.—Perkins v. Ermel^ 2 Kan. 

I 325. 
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b. As Dependent on State of Pleadings 

The party having -»the affirmative of the issue or 
burden of proof, and thus entitled to open and close, is 
determined by the state of the pleadings. 

The question which party to an action has the 
affirmative of the issues, and so the right to open 
and close at the trial, is to be ascertained from the 
state of the pleadings.^i The question is usually 
determined by ascertaining the party who would pre¬ 
vail, or be entitled to verdict or judgment if no evi¬ 
dence were introduced by either party, ^2 qj. ascer¬ 
taining the party who, under the pleading, is re¬ 
quired first to produce evidence.^3 

The whole case must be looked to,^^ and the 
party having the burden on the w’hole case is entitled 
to close the argument's The one entitled to open 
and close is the party who has the burden of proof 
on the whole case under the pleadings, and not the 
one who has the burden of proof on the charge or 
the special issues.^® 

Where there is no difference between the parties 
as to the burden of proof on the w^hole case under 
the pleadings, it is within the discretion of the trial 
court to determine who is entitled to open and 
close,^^ and where there is a mixed situation as to 
the burden, as where several defendants file separate 
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answers and the burden as to one is on plaintiff 
and as to another on defendant, placing of the 
burden is, with respect to the party entitled to close 
the argument, in the sound discretion of the trial 
courts s Under a statute providing that the right 
to open and close the argument is with the one on 
whom rests the burden of proof in the whole case, 
and further providing that if the special issues sub¬ 
mitted place the burden of proof on one of the 
parties he shall have the right to open and con¬ 
clude the argument, in order to confer such right 
it is essential that the burden be properly placed 
by the charge^^ 

Except as affected by statute or court rule requir¬ 
ing that the matter be determined at another time, 
such as the time w^hen fact issues are made and sub¬ 
mitted to the jury,SI determination as to the party 
entitled to open and close ordinarily depends on the 
state of the pleading at the conclusion of the 
pleadingsS2 or at the beginning of the trial ;S3 and 
the right then fixed in a party does not change 
during the subsequent proceedings.^^ Accordingly, 
admissions or concessions made during the trial 
do not affect the right,S5 nor do shifts in the burden 
of the evidence during the course of the trial,^® 
or the instructions of the court to the jury as to 


41. Neb.-nJ. L Case Co. v. Hrubes- 
ky, 261 N.W. 169, 125 Neb. 588. 

42. Ky.—Moss v. Mittel, 69 S.W.2d 
1046, 253 Ky. 504. 

N.T.—^Flaherty v. Wunsch, 28 N.T.S. 
2d 178. 

Vt.—Johnson v. Moore, 196 A. 246, 
109 Vt. 282. 

43. '^Consider which party would. In 
the State of the pleadings and the 
record admissions, obtain Judgment 
if the cause were submitted without 
any evidence being offered by either. 
If the plaintiff would succeed, then 
there is nothing for him to prove at 
the outset, and the defendant has 
the opening and closing. If the de¬ 
fendant would succeed, then there Is 
something for the plaintiff to prove 
at the outset, and the plaintiff has 
the opening and closing.*’ 

Neb.—J. I. Case Co. v. Hrubesky, 251 
N.W. 169, 126 Neb. 688. 

Okl.—Oowen v. T. J. Stewart Lumber 
Co.. 58 P.2d 678, 677, 177 Okl- 266. 

44. Ky.—Blackburn v. Beverly, 114 
S.W.2d 98, 272 Ky. 846—Moss v. 
Mittel, 69 S.W.2d 1046, 253 Ky. 504. 

Tez.—First Nat. Bank v. Upper, Civ. 

App., 122 S.W.2d 340. 

Party against whom Judgment must 
be entered 

“Burden of proof on the whole 
case** and “burden of proof on the 
whole case under the pleadings,” as 
used in statute and court rule, re¬ 
spectively, giving party having such 


burden the right to open and conclude 
argument, held to have same meaning 
and to give such right to party 
against whom Judgment must be en¬ 
tered under settled pleadings should 
neither side Introduce any evidence. 
—Walker v. Money, 120 S.W.2d 428, 
132 Tex. 132. 

45. Ky.—^Blackburn v. Beverly, 114 
S.W.2d 98. 272 Ky. 346—Moss v. 
Mittel, 69 S.W.2d 1046. 253 Ky. 
504. 

46. Tex,—Walker v. Money, 120 S. 
W.2d 428, 132 Tex. 132—First Nat. 
Bank v. Upper, Civ.App., 122 S.W. 
2d 340. 

Bevision omitting phrase ''under the 
pleadings” 

In statute governing right to open 
and conclude argument, the omission 
from a revision of the phrase “under 
the pleadings,** which formerly qual¬ 
ified the phrase “burden of proof on 
the whole case,** did not evidence in¬ 
tention to change previous rule that 
burden of proof should be determined 
by considering the pleadings, since 
the omitted phrase added nothing to 
the statute's meaning.—Walker v. 
Money. 120 S.W.2d 428, 132 Tex. 132. 

47. Tex.—^Brown v. Brown, Civ.App., 
115 S.W.2d 786, 

48. Ky.—Mitchell v. Randall, 179 S. 
W.2d 868, 297 Ky. 802—Haas v. Fi¬ 
delity & Columbia Trust Co., 136 
W.2d 1088, 281 Ky. 671—Blackburn 
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V. Beverly, 114 S.W.2d 98, 272 Ky. 
346. 

49. Tex.—Keller v. Miller, Civ.App.. 
207 S.W.2d 684, refused no re¬ 
versible error. 

5a Tex.—^Ready v. City of Marshall. 

Civ.App., 234 S.W.2d 104. 

64 C.J. p 75 notes 41, 42. 

51. Tex.—^Ready v. City of Marshall, 
supra. 

52. Ky.—Galloway Motor Co. v. 
Huffman's Adm’r, 137 S.W.2d 879, 
281 Ky. 841. 

53. Ky.—Galloway Motor Co. v. 
Huffman's Adm’r, 137 S.W.2d 879, 
281 Ky. 841—^Blackburn v. Beverly, 
114 S.W.2d 98, 273 Ky. 346—Moss 
v. Mittel, 69 S.W.2d 1046, 253 Ky. 
504. 

Vt.—Johnson v. Moore, 196 A. 246. 

109 Vt. 282. 

64 C.J. p 76 note 44. 

54. Ky.—Galloway Motor Oo. v. 
Huffman's Adm'r, 187 S.W.2d 379, 
281 Ky. 841—^Blackburn v. Bever¬ 
ly, 114 S.W.2d 98. 272 Ky. 346— 
Moss V. Mittel, 69 S.W.2d 1046, 253 
Ky. 604. 

65. Ga.—B. Van Winkle Gin & Ma¬ 
chine Works V. Pittman, 68 S.Bl 
379, 2 Ga.App. 246. 

64 C.J. p 76 note 45. 

56. Ky.—Galloway Motor Co. v. 
Huffman's Adm’r, 137 S.W.2d 879. 
281 Ky. 841. 

64 C.J. p 76 note 46. 
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the matters at issue,57 affect the right to open and 
conclude the argument. 

In determining who has the affirmative of the is¬ 
sues, regard is to be had to the substance and ef¬ 
fect of the pleadings, rather than their form;58 and 
a party cannot deprive his opponent of the right 
to open and close by casting his pleading in affirma¬ 
tive form when in substance it is merely a denial 
of the averments of the opposite party5 9 or by 
anticipating a defense to his own averments.®® 

€. Bi^t of Defendant 

(1) In general 

(2) Admissions 

(3) Where denial is pleaded 

(1) In General 

The right to open and close belongs to defendant 
where he has the affirmative of the issues or burden of 
proof. 

Under the general rule that the party having the 
affirmative of the issues or burden of proof is en¬ 


titled to open and close, the right belongs to defend¬ 
ant where he has the affirmative of the issues or 
burden of proof,®^ as where he has admitted all the 
allegations of the petition or complaint necessary 
to entitle plaintiff to the recovery sought therein®^ 
and has pleaded an affirmative defense,®® or a set¬ 
off or counterclaim,®^ except where plaintiff con¬ 
fesses and avoids the affirmative matter,®® and pro¬ 
vided, it has been held, with respect to opening and 
closing the argument, that defendant has introduced 
some evidence in support of his affirmative allega¬ 
tions,®® and that the affirmative matter was not 
interposed for the sole purpose of gaining an tmjust 
advantage in argument ;®7 and defendant is not 
deprived of his right to open and close the argu¬ 
ment in such case by the failure of plaintiff to in¬ 
troduce any evidence.®* 

Defendant is not entitled to open and dose, how¬ 
ever, where the burden is on plaintiff to prove any 
fact necessary to enable him to recover,®® as where 
defendant admits only a part, or less than the whole, 
of plaintiffs cause of action,^® or where there are 


67. Tex.—Carter v. Brown, Clv.App., 
219 S.W. 292. 

64 C.J. p 76 note 47. 

58. Ark.—Beal-Doyle Dry Goods Co. 

V. Barton, 97 S.W. 68, 80 Ark. 826. 
64 C.J. p 76 note 48. 

59. Iowa.—Farmer v. Norton, 105 N. 

W. 871, 129 Iowa 88. 

64 CJ. P 76 note 49. 

GO. Ky.—Home Ins. Co. of New York 

V. Johnson, 11 S.W.2d 4'15, 226 
3B:y. 694. 

61. Ark.—Johnson v. Stout, 238 S. 

W. 2d 97. 218 Ark. 699. 

Oa.—Gauldinsr v. Gauldlng, 75 S.E. 
2d 811, 209 Geu 781—Byrd v. Equi- 
tahle Life Assur. Soc., 196 S.E. 63, 
185 Ga. 628. 

Minn.—Clausen v. Salhus, 246 N.W. 

21, 187 Minn. 534. 

Bnrden, as to only real issues 
Where the burden of establlshingr 
the only real Issues in the case was 
on defendant, trial co\irt did not 
abuse its discretion in permitting de¬ 
fendant to open and dose argument 
to Jury.—^Luechtefeld v. Marglous, 
App., 161 S.W.2d 710. 

Burden on only disputed issue of faot 
Where burden was laid on defend¬ 
ant on only disputed issue of fact in 
case, allowing defendant opening and 
dosing of argument was proper.— 
General Motors Acceptance Corpora^ 
Uon V. Whiteley, 252 N.W. 779, 217 
Iowa 998. 

69. Ky.—Johnson v. Taylor, 57 S.W. 

2d 540, 247 Ky. 472. 

Mo.—Iiipel y. General Am. Life Ins. 
Co., App., 1-92 S.W.2d 871—Weller 
T. Weaver, 100 S.W.2d 594, 231 Mo. 
App. 400. 


S.C.—Williams v. Metropolitan Life 
Ins. Co., 25 S.E.2d 243, 202 S.C. 
384. 

64 C.J. p 76 note 52. 

63. Fla.—Umatilla FTuit Co. v. 
Campbell, 167 So. 870, 123 Fla. 484. 

Ky.—Johnson v. Taylor, 57 S.W.2d 
540, 247 Ky. 472. 

Mo.—Llpel V. General American Life 
Ins. Co., App., 192 S.W.2d 871— 
Weller v. Weaver, 100 S.W.2d 694, 
231 Mo.App. 400. 

S.C.—Williams v. MetropoUtcm Life 
Ins. Co., 25 S.E.2d 243, 202 &C. 
384. 

64 C.J. p 77 note 58. 

Substantial right 

Where only controversy was that 
raised by aidrmative special plea, 
which was sharply controverted, de¬ 
fendant’s right to open and dose was 
a substantial one.—Liptak v. Security 
Ben. Ass'n, 0.83 N.E. 564, 360 Ill. 
614. 

64. Mo.—International Shoe Co. v. 
Lip 8 chlt 2 S, App., 72 S.W.2d 122. 

N.T.—Martin v. Bull, 260 N.T.S. 814, 
236 App.Div. 637, foUowed in Hes¬ 
ter V. Bull, 260 N.T.S. 816, 236 App. 
Div. 688, reargument denied Mar¬ 
tin V. Bullv 261 N.T.S. 963, 287 App. 
Biv. 873. 

Wash,—Mono Service Co, v. Kurtz, 17 
P.2d 29, 170 Wash. 689. 

64 C.J. p 77 note 54. 

Bight regarded as belonging to plain¬ 
tiff 

(1) Where plaintiff has the burden 
of proof on the whole case it has been 
held that he ha's the right to open 
and close, notwithstanding a coun¬ 
terclaim interposed by defendant* 
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Ky.—Hilliker v. Thorndale, 173 S.W. 

2d 977, 295 Ky. 148. 

Pa.—Warlong Glove Mfg. Co. v. 
Suravitz, Com.PL, 43 Lack.Jur. 191. 
(2) So also, it was held that plain¬ 
tiff rather than defendant, was en¬ 
titled to open and dose where defend¬ 
ant did not admit plaintiff’s cause of 
action, and rely on affirmative de¬ 
fenses, but merely counterclaimed 
with respect to certain damages and 
was allowed the right to open and 
dose in argument to the Jury on is¬ 
sues raised by the counterclaim.—Be- 
liance Varnish Co. v. Mullins Lumber 
Co., 48 S.E.2d 653, 2>13 S.C. 84. 

65. Okl.—National Life & Acc. Ins. 
Co. V. Hearn, 240 P.2d 83, 205 Okl. 
645. 

64 C.J. p 77 note 55. 

66. Ky.—Page v. Carter, 8 B.Mon. 
192. 

64 C.J. p 77 note 56. 

67. Ky.—Sodousky v. McGee, 4 J.J. 
Marsh. 267. 

64 C. J. p 77 note 57. 

68. Ga.—Dickey v. Smith, 56 S.E. 
756, 127 Ga. 645. 

69. Ga.—^Burch v. Harrell, 196 S.E. 
205, 57 Ga.App. 514. 

Okl.—Cowen v. T. J. Stewart Lum¬ 
ber Co., 58 P.2d 678, 177 Okl. 266. 
64 C.J. p 78 note 59. 

Where plalutiff Is required to prove 
anything, the right to open and close 
generally belongs to him.—^Liptak v. 
Security Ben. Ass’n, 188 N.E. 564, 850 
Ill. 614—Sparberg v. Cohen, 38 N.E. 
2d 993, 818 IlLApp. 143—64 C.J. P 
78 note 59 [a]. 

70. Tex,—^Pisk Tire Co. v. Blackburn 
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two or more issues and plaintiff has an 3 d:hing to 
prove under any one of them,7i or where defendant 
admits plaintiff's right to a recovery but the amount 
to be recovered is not admitted, or is not made cer¬ 
tain by the pleadings, but remains to be proved by 
plaintiff An admission of plaintiff's cause of ac¬ 
tion by one of two or more defendants sued jointly 
will not entitle such defendant to open and close, 
where the other defendant or defendants enter a 
denial,'^^ the right belonging to plaintiff in such 
case;*^^ but where one of two joint defendants de¬ 
faults, or admits plaintiff's allegations, the other 
has the right to open and close on pleading in con¬ 
fession and avoidance.'^® Where the interposition 
of a plea puis darrein continuance does not operate 
as an abandonment of all other defenses, it does 
not entitle defendant to open and close 

Allowing the defendant to assume the burden of 
proof by consent of the attorney for plaintiff, and 
thereby to obtain the right to open and conclude 
argument, is not improper.*^7 

A defendant wrongfully awarded the right to open 
and close on the ground that his plea admits plain¬ 
tiff's case is not precluded thereby from relying on 
a denial or defense embodied in such plea.*^^ 

Under statutes relating to order of trial. Stat¬ 
utes providing that, unless for special reasons the 
judge otherwise directs, the trial shall proceed in 
a certain order have been held to entitle plaintiff to 
open and close argument unless the judge for spe¬ 
cial reasons directs otherwise but not to require 
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mandatorily that plaintiff shall always be given the 
right to open and close. The trial court may in 
its discretion, and for special reasons, vary the 
statutory order and grant defendant permission to 
open and close argument,^! and the fact that de¬ 
fendant holds the affirmative of the issue constitutes 
sufficient reason for the court so to vary the stat¬ 
utory rule .82 However, the defendant is not en¬ 
titled to open and conclude argument as a matter of 
right, and refusal to grant permission to do so is 
not an abuse of discretion.83 

(2) Admissions 

An admission by the defendant of a prfma facie case 
for the plaintiff, followed by matter constituting an af¬ 
firmative defense, entitles the defendant to open and 
close, provided the admission Is of every fact necessary 
to be proved by the plaintiff to obtain the relief for which 
he prays. 

It has been said that the admission by defendant in 
an action of a prima facie case for plaintiff, fol¬ 
lowed by matter constituting an affirmative defense, 
entitles defendant to open and close at the trial 
but an admission of a prima facie case in the sense 
merely of relieving plaintiff from going forward 
with evidence in the first instance is not sufficient, 
the admission required being that plaintiff is en¬ 
titled to recover except for the affirmative matter set 
up by way of defense.^S 

So it has been held that in order to obtain the right 
to open and close defendant must admit a complete 
.prima facie case for plaintiff,admitting every 


Tire Co., Civ.App., 60 S.'W.2d 838, 
error dismissed. 

64 C.J. p 78 note 60. 

71. Ark.—^Federal Life Ins. Co. v. 
Hase, 102 S.W.2d 841, 193 Ark. 816 
—Mine La Motte Lead & Smelting 
Co. V. Consolidated Anthracite Coal 
Co., 107 S.W. 174, 85 Ark. 123. 

64 C.J. p 78 note 61. 

72. Ark.—^Dickerson v. St. Louis-San 
Francisoo Ry. Co., 6 S.W.2d 943, 
177 Ark. 136. 

64 C.J. p 78 note 62. 

73. Ind.—Clodfelter v. Hulett, 92 
Ind. 426. 

64 C.J. p 78 note 63. 

74. Ind.—Kirkpatrick v. Armstrong, 
79 Ind. 384. 

64 C.J. p 78 note 63. 

75. Tex.—^Bell v. Campbell, Civ. 
App., 143 S.W. 953. 

64 C.J. p 78 note 65. 

76. Mich.—^People ex rel. Esper v. 
Detroit & S. Plank-Road Co., 84 
N.W. 290, 125 Mich. 366. 

77. Ga.—^Morgan v. Automobile Fi¬ 
nancing, 178 S.E. 721, 180 Ga: 394. 


78. Ga.—Goldberg v. Hammond, 141 
S.E. 817, 37 Ga.App. 726. 

79. Utah.—Braddock by Smith v. 
Pacific Woodmen Life Ass’n, 64 P. 
2d 1189, 89 Utah 76, rehearing 
denied and modified on other 
grounds 58 P.2d 765, 89 Utah 92. 

80. Idaho.—^American Surety Co. of 
New York v. Blake, 27 P.2d 972, 
54 Idaho 1, 91 A.L.R. 163. 

81. Cal.—Ferguson v. Dam, 35 P.2d 
1072, 140 Cal.App. 701. 

Idaho.—^American Surety Co. of New 
York V. Blake, 27 P.2d 972, 64 Idaho 
1, 91 A.L.R. 153. 

82. Utah.—Braddock by Smith v. 
Pacific Woodmen Life Ass’n, 64 P. 
2d 1189, 89 Utah 75, rehearing de¬ 
nied and modified on other grounds 
58 P.2d 765, 89 Utah 92. 

83. Cal.—^Ferguson v. Dam, 35 P.2d 
1072, 140 Cal.App. 701. 

84. Fla.—^Umatilla Fruit Co. v. 
Campbell, 167 So. 370, 123 Fla. 
484. 

Ga.—^Wren v. Wren, 36 S.E.2d 77, 199 
Ga. 851, 162 A.L.R. 204. 

64 C.J. p 79 note 69. 
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85. Me.—Johnson v. Josephs, 75 Me. 
644. 

64 C.J. p 79 note 70. 

86. U.S.—^U. S. V. A Certain Tract 
or Parcel, of Land in Chatham 
County, Ga., D.C.Ga., 47 F.Supp. 
30. 

Ga.—Wren v. Wren, 36 S.E. 2d 77, 
199 Ga. 851, 162 A.L.R. 204. 

Tex.—Cramer v. Cornell, 130 S.W. 
2d 1023, 134 Tex. 17—Union City 
Transfer v. Adams, Civ.App., 248 
S.W.2d 256, error refused no re¬ 
versible error, certiorari denied 73 
S.Ct. 334, 344 U.S. 912, 97 L.Ed. 703 
—Stolpher v. Bowen Motor Coach¬ 
es, Civ.App., 190 S.W.2d 376, refused 
for want of merit—^Hancock v. 
Frost Lumber Industries, Inc., of 
Texas, Civ.App., 182 S.W.2d 747— 
Riddle v. Oorcorran, Civ.App., 150 
S.W.2d 275—Robertson v. Lynch 
Davidson & Co., Civ.App., 141 S. 
W.2d 1011, error dismissed—^Butler 
V. Price, Civ.App., 138 S.W.2d 301 
—Snyder Local Mut. Life Ass*n 
Group One v. Lemond, Civ.App., 116 
S.W.2d 829, error refused—^Phoe¬ 
nix Mut. Life Ins. Co. v. Bern- 
fleld, Civ.App., 101 S.W.2d 1026— 
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fact necessary to be proved by plaintiff to obtain 
the relief prayed for by him,S'? or, in other words, 
must make such admissions as would, without more, 
entitle plaintiff to recover in the amount sued for,S8 
except that, where the action is ex delicto and the 
plea is one of justification, it is sufficient if it ad¬ 
mits the doing of the act complained of, without ad¬ 
mitting the unlawfulness thereof.S9 The admission 
must be unequivocal and not merely inferential.^® 
An admission conditional on defendant’s failure to 
defeat plaintiff’s cause of action by facts affirma¬ 
tively alleged in his answer is not a sufficient ad¬ 
mission to entitle defendant to open and close.®^ 

Time for admission. Under statute, in order that 
defendant may be entitled to open and close by 
virtue of his admitting a prima facie case in plain¬ 
tiff, the admission must be made prior to the time 
plaintiff introduces evidence.®^ Under a rule of 
court it has been held that for defendant to obtain 
the right to open and close by virtue of his admis¬ 
sion it must be made before the trial commences® 3 


and that an admission after the evidence is closed is 
too late,®^ but it has also been held that it is not 
necessary that the admission be made prior to the 
introduction of evidence®^ and that an admission 
made prior to argument by defendant is timely.®6 
Time for claiming right to open and close generally 
is considered infra § 44. 

(3) Where Denial Is Pleaded 

Generally where a denial is pleaded by the defendant 
the right to open and close belongs, not to the defend¬ 
ant, but to the plaintiff. 

Where defendant in an action pleads the general 
issue, or a general or special denial of material 
facts, the right to open and close at the trial be¬ 
longs to plaintiff,®^ even though defendant also 
pleads an affirmative defense®§ or a counterclaim,®® 
except where the court, in its discretion, permits the 
withdrawal of the denial,^ and except that, in a few 
jurisdictions, defendant is given the right to open 
and close, the argument where, after pleading merely 
a denial, he introduces no evidence.® 


Cibolo Bank v. Findlater, Civ.App., 
67 S.W.2d 392, error dismissed— 
Williams v. National Bank of Com¬ 
merce, Civ.App., 62 S.W.2d 1108, 
reversed on other grounds Nation¬ 
al Bank of Commerce v. Williams, 
84 S.W.2d 691, 125 Tex. 619—Kelly 
V. R-P Finance Corporation, Civ. 
App., 60 S.W.2d 1067—^American 
Land Co. of Texas v. Dale, Civ. 
App., 55 S.W.2d 229, error dis¬ 
missed. 

64 C.J. p 79 note 71. 

Writing 

An admission dictated to court re¬ 
porter and written in shorthand was 
held to comply with requirement of 
court rule that admission he in writ¬ 
ing.—Phoenix Mut. Life Ins. Co. v. 
Bernfield, Tex.Civ.App., 101 S.W.2d 
1025. 

Joinder lu admission 
Fact that other defendants did not 
join in admission was held to he un¬ 
important where only real issue was 
between plaintiff and defendant mak¬ 
ing admission, and plaintiff was in no 
position to complain of such nonjoin¬ 
der.—Phoenix Mut. Life Ins. Co. v. 
Bernfield, supra. 

Supplemental petition 
It is not necessary to concede al¬ 
legations of a supplemental petition, 
where such petition was not in reply 
to answer but was statement of af¬ 
firmative cause of action.—Lone Star 
Mut. Life Ass'n v. Klander, Tex.Civ. 
App., 92 S.W.2d 514. 

Waiver in advance 
Defendant need not confess to 
waiver in advance of any defenses to 
obtain right to open and close.—^Kelly 
V. R-F Finance Corporation, Tex.Civ. 
App., 60 S.W.2d 1067. 


87. Ga.—^Baldwin v. Davis, 4 S.E.2d 
468. 188 Ga. 587—Strickland Motors 
V. State, 60 S.E.2d 254, 81 Ga.App. 
824—^National Realty Co. v. Lanier, 
188 S.E. 279, 54 Ga.App. 466. 

Tex.—^Union City Transfer v. Adams, 
Civ.App., 248 S.W.2d 256, error re¬ 
fused no reversible error, certiorari 
denied 73 S.Ct. 334, 344 U.S. 912, 
97 L.Ed. 703. 

64 C.J. p 79 note 72. 

88. Ga.—Baldwin v. Davis, 4 S.E. 2d 
468, 188 Ga. 687. 

Tex.—^Union City Transfer v. Adams, 
Civ.App., 248 S.W.2d 256, error re¬ 
fused no reversible error, certiorari 
denied 73 S.Ct. 334, 344 U.S-. 912, 
97 L.Ed. 703. 

64 C.J. p 79 note 73. 

89. Ga.—Wyatt v. Baker, 165 S.E. 
133, 46 Ga.App. 448. 

Malice 

Where malice was a necessary in¬ 
gredient of the tort alleged by plain¬ 
tiff, defendant’s plea of justification 
admitting the commission of the tort, 
except for malice, was held insuffi¬ 
cient to entitle defendant to open and 
close.—Burckhalter v. Coward, 16 S. 
G. 436. 

90. Ga.—Farmers' & Merchants’ 

Bank of Brewton v. Brantley, 93 S. 
E. 237, 20 Ga.App. 774. 

64 C.J. p 79 note 75. 

91. Tex.—^Federal Life Ins. Co. v. 
Wilkes, Civ.App., 218 S.W. 591. 

64 C.J. p 79 note 76. 

92. U.S.—U. S. V. A Certain Tract 
or Parcel of Land in Chatham 
County, Ga.. D.C.Ga., 47 F.Supp. 
30. 

Ga.—^Baldwin v. Davis, 4 S.E. 2d 458, 
188 Ga. 687. 


93. Tex.'—^Bankers' Life Co. of Des 
Moines, Iowa, v. Butler, Civ.App., 
73 S.W.2d 664. 

94. Tex.—Banlcers' Life Co. of Des 
Moines, Iowa, v. Butler, supra. 

95. Tex.—Phoenix Mut. Life Ins. Co. 
V. Bernfield, Civ.App., 101 S.W. 2d 
1025. 

96. Tex.—^Ph-cenlx Mut. Life Ins. Co. 
V. Bernfield, supra. 

97. Ark.—Federal Life Ins. Co. v. 
Hase, 102 S.W.2d 841, 193 Ark. 816. 

Iowa.—Kayser v. Occidental Life In.s. 
Co. of California, 12 N.W.2d 582, 
234 Iowa 310. 

Ky.—Moss V. Mlttel, 69 S.W.2d 1046, 
253 Ky. 504. 

64 C.J. p 79 note 77. 

98. Ark.—Federal Life Ins. Co. v. 
Hase, 102 S.W.2d 841, 193 Ark. 816. 

Iowa.—^Kayser v. Occidental Life Ins. 
Co. of California, 12 !N.W.2d 582, 
234 Iowa 310. 

64 C.J. p 79 note 78. 

99. N.Y.—^Hollander v. Farbor, 102 
N.y.S. 506, 52 Misc. 607. 

64 C.J. p 80 note 79. 

1. Ill.—Gardner v. Meeker, 48 N.E. 
307, 169 Ill. 40. 

64 C.J. p 80 note 80. 

2. Ga.—^Williamson v. Williamson, 
168 S.E. 256, 176 Ga. 610. 

64 C.J. p 80 note 81. 

Announcement of intention 
A defendant in civil case need not 
announce his intention not to intro¬ 
duce evidence before plaintiff closes 
his evidence.—^Auto Mut. Indemnity 
Co. V. Campbell, 192 S.E. 640, 56 Ga. 
App. 400. 

Two or more defendants 

(1) Where any of two or more 


ir\/z 
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d. Right of Intervener or Added Party 

The right to open and close belongs to an intervener 
or added party where he has the burden of proof against 
the other parties. 

In accordance with the general rule relating to the 
right to open and close in the trial of an action, 
the right belongs to an intervener or other added 
party where he has the burden of proof against the 
other parties.^ Where both an intervener or added 
party and one of the original parties have the af¬ 
firmative against the other party, it is within the 
sound discretion of the court to determine which 
may open and close,^ and, although an intervener 
has the affirmative against one of the original par¬ 
ties, or on some of the issues, the court does not 
abuse its discretion in allowing the party to whom 
the right otherwise belonged to exercise it.^ A 
corporation which is in effect the same party as the 
individual defendant, and has the same interests, 
is not entitled, as an intervener, to open and close 
where the defendant is not so entitled.® 

e. Where Causes Tried Together 

Where causes are tried together, the right to open 
and close may belong to the plaintiff in the first action 
called for trial. Where the consolidated actions are 
between the same parties and involve the same trans¬ 


actions, determination of the party entitled to the right 
is within the discretion of the court. 

It has been held that where an action is called 
for trial in its order, and by consent another cause 
is consolidated with it for trial, plaintiff in the 
former action is entitled to open and close,or at 
least may properly be allowed so to do, in the dis¬ 
cretion of the court.® Where two actions between 
the same parties and involving the same transaction- 
are consolidated for trial, plaintiff in each action 
being defendant in the other, it has been held neces¬ 
sarily within the discretion of the court to deter¬ 
mine which party may open and closed and that the 
court is not precluded from exercising such discre¬ 
tion by a statute providing that causes shall be called 
for trial in the order in which they stand on the 
docket.^® 

In the exercise of such discretion it has been held 
that all circumstances are required to be taken into 
consideration.^^ Under the circumstances in par¬ 
ticular cases, consolidated for trial, it has been held 
that the right to open and close was properly ac¬ 
corded to plaintiff whose action was first com- 
menced,^2 to plaintiff who commenced action in the 
county to which the consolidated action was trans¬ 
ferred,^® and to plaintiff in the action first at is- 


joint defendants introduce evidence 
the fact that another of them intro¬ 
duces no evidence does not entitle 
him to open and close the argument, 
nor deprive plaintiff of the right,— 
Co-op Cab Co. V. Preston, 21 S.E.2d 
261, 67 Ga.App. 580—64 C.J. p 80 note 
81 [bL 

<2) Where none of several defend¬ 
ants introduces evidence, they are en¬ 
titled as a matter of right to the con¬ 
cluding argument.—State Trust Co. 
V. Braznell, 41 S.E.2d 744, 227 N.C. 
211 . 

(3) However, as between defend¬ 
ants, the defendant who shall be per¬ 
mitted to make the last of the con¬ 
cluding arguments is a matter for 
the discretion of the presiding judge. 
—State Trust Co. v. Braznell, supra. 

Cxoss-ezamination of plaintiff’s wit¬ 
nesses 

(1) Cross-examination of plaintiffs 
witnesses is not the introduction of 
evidence by defendant, and does not 
disentitle him to open and close 
where he Introduces no evidence in 
his own behalf.—^Arthur v. Commis¬ 
sioners of Gordon County, 67 Ga. 221. 

(2) This Is so notwithstanding de¬ 
fendant himself is called by plaintiff 
as his witness and is cross-examined 
by counsel for defendant.—^Milligan 
V. Milligan, 70 S.K2d 459, 209 Ga. 
14—Martin v. Martin, 180 S.E. 861, 
180 Ga. 782—^Phillips v. Smith, 47 S. 
E.2d 166, 76 Ga.App. 705—^Auto Mut 


Indemnity Co. v. Campbell, 192 S.E. 
640, 56 Ga.App. 400. 

Effect of failure or refusal to recog¬ 
nize right 

Failure of court to give counsel 
for defendants, who have introduced 
no evidence, the right to open and 
conclude argument to jury, will not 
amount to error if verdict rendered 
in favor of plaintiff was demanded by 
evidence, but where evidence did not 
demand verdict in favor of plaintiff, 
such failure or refusal to grant re¬ 
quest of counsel for defendants to 
open and conclude argument to jury 
was held to be reversible error.—Mil¬ 
ligan V. Milligan, 70 S.B.2d 469, 209 
Ga. 14. 

3. Ark.—Collin County Nat. Bank v. 
Laser Grain Co., 197 S-Wr. 707, 130 
Ark. 396. 

64 C.J. p 80 note 84. 

4. Ark.—Metropolitan Life Ins. Co. 

V. Shane, 135 S.W. 836, 98 Ark. 132. 
Tex.—Cooper v. Marek, Civ.App., 166 

S.W. 68. 

33 C.J. p 129 note 24 [a]. 

Order of argument as between par¬ 
ties on same side in general see 
infra ■§ 166. 

5. Colo.—^Howry v. Sigel-Campion 
Live Stock Commission Co., 249 P. 
658, 80 Colo. 143. 

64 C.J. p 80 note 89. 

6. Ark.—McKinney v. Bugg, 209 S. 

W. 2d 454, 213 Ark. 114. 
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7. Ga.—^Mayor, etc., of Griffin v. In¬ 
man, Swann & Co., 57 Ga 370. 

8. Ga.—Boykin v. Epstein, 22 S.E. 
218, 94 Ga. 760. 

9. Ark.—Schwam v. Reece, 210 S.W. 
2d 903, 213 Ark. 431. 

Md.—^Wright v. Baker, 79 A. 2d 159, 
197 Md. 315. 

N.T.—Tarbell v. Howard, 296 N.T.S'. 

376, 162 Misc. 606. 

64 C.J. p 83 note 62. 

Order of argument as between parties 
on same side see infra § 166. 
Discretion held not abused 
N.Y.—Crescent Puritan Laundry Co. 
V. McNamara 3 N.Y.S.2d 492, 264 
App.Div. 646. 

10. Tex.—Lynch v. Fowler, Civ. 
App., 257 S.W. 948. 

11. N.Y.—Crescent Puritan Laundry 
Co. V. McNamara 3 N.Y.S.2d 492, 
254 App.Div. 646. 

12. N.Y.—^Kelly v. John Vogel, Inc., 
109 N.Y.S.2d 282, 279 App.Div. 797. 

Different counties 

Three actions, which arose out of 
same occurrence and which were be¬ 
gun in different counties, would be 
consolidated for trial in the county 
in which action was first commenced, 
and the litigant instituting first ac¬ 
tion would be granted right to open 
and close.—Bril v. Storm, 89 N.Y.S. 
2d 659, 275 App.Div. 954. 

13. N.Y.—Watkins Body Oorp. v. 
j Arditi Limited, 107 N.Y.S.2d 430, 
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suqM There is authority for the rule that where 
a bill in equity has been brought to enjoin the prose¬ 
cution of certain actions at law, and they are tried 
with the bill, the complainant in the bill is entitled 
to open and close the argument.^^ 

f. Eight in Particular Actions and Proceedings 

(1) Actions involving decedents^ estates 

(2) Libel or slander 

(3) Contract 

(4) Other actions or proceedings 

(1) Actions Involving Decedents’ Estates 

In proceedings by or against an executor or admin¬ 
istrator the right to open and close belongs to the party 
having the burden of proof or affirmative of the issues. 

In applications for administration of decedents’ 
estates the right to open and close is, under statute, 
properly given to the party having the burden of 
proof on the whole case.^^ 

The right to open and close at the trial of an 
action or proceeding by or against an executor or 
administrator is governed by the rules applicable in 
other actions; for example, plaintiff, on an issue 
made by a plea of plene administravit, having the 
burden of proof, has the right to open and close.^'^ 
In a suit by an executrix for land and profits where 
the answer admits the legal title of the executrix and 
her right to recover except for a life estate, defend¬ 
ant is entitled to open and close argument.In 
actions by executors to recover a bank deposit it 
has been held not improper to require them to 
open and close the case, notwithstanding the defend¬ 
ant has the burden of proving title to the deposit, 
in the absence of any showing of injustice resulting 
from the requirement.^^ A party claiming property 


in the hands of an administrator is entitled to open 
and conclude.20 In proceedings to impeach an 
executor’s account the executor ie entitled to the 
opening and closing.21 Where the executor or ad¬ 
ministrator objects to an appraiser’s report he is 
properly allowed to open and close.22 Where the 
administrator files a general denial to a claim against 
the estate he may thereafter withdraw it, assume 
the burden of the issues, and secure the right to 
open and close.23 

(2) Libel or Slander 

In actions for libel or slander the right to open and 
close may belong to the defendant when he pleads Justi¬ 
fication, or where his plea Is merely one in mitigation of 
damages. 

In accordance with the general rules governing 
the right to open and close at a trial, it is usually 
held that where defendant in a civil action for 
libel or slander admits the words and their publica¬ 
tion but pleads justification he is entitled to open 
and close,24 notwithstanding, it has been held,25 al¬ 
though other authorities take the contrary view,26 
he denies that the publication was malicious or the 
words were slanderous; but it has also been held 
that a plea of justification does not give defendant 
the right to open and close, in view of the rule that 
the right belongs to plaintiff where the damages 
are unliquidated or not made certain.*'^ A partial 
plea of justification, however, does not entitle de¬ 
fendant to the opening and closing.28 The right of 
opening and closing belongs to defendant where his 
plea or answer is merely in mitigation of dam¬ 
ages, 23 but belongs to plaintiff where allegations of 
the complaint are denied.33 If the defense is that 
the words were not spoken or written of plaintiff, 
the latter has the right to open and close.21 


279 App.Div. 619, reargument and 
appeal denied 108 !N'.Y.S.2d 1010, 
279 App.Div. 713. 

14. X.Y.—Tarbell v. Howard, 295 H. 
Y.S. 376, 162 Misc. 606. 

15. Ga.—Guess v. Stone Mountain 
Granite, etc., Co., 72 Ga. 320—Iver¬ 
son V. Saulsbury, 65 Ga. 724. 

16. Tex.—Brown v. Brown, Civ.App., 
115 S.W.2d 786. 

17. Ind.—Marquis v. Rogers, 8 
Blackf. 118. 

Ky.—Ely v. Commonwealth, 6 Dana 
398. 

18. Ga.—Payne v. Thebaut, 180 S.E. 
725, 180 Ga. 758. 

19. N.H.—Blaisdell v. Young, <6 A.2d 
441, ‘90 N.H. 185. 

Rzaminatioxi of bazLk treasurer 
That ruling deprived executors of 

right to cross-examine bank treas¬ 


urer whom executors had originally 
called, was held insumcient to show 
injustice, where' executors’ counsel 
were permitted without objection to 
attempt to contradict the bank treas¬ 
urer by use of his deposition and to 
press him with leading questions.— 
Blaisdell v. Young, supra, 

20. Ga.—Campbell v. Roberts, 66 Ga. 
733. 

21. Ind.—^Taylor v, Burk, 91 Ind. 
252. 

Tex.—^Higgs V. Garrison, Civ.App., 27 
S.W. 34, 

22. Ga.—^Young v. Anderson, 91 S. 
E. 900, 19 Ga.App. 551. 

23. Ind.—McCloskey v. Davis, 35 N. 
E. 187, 8 Ind.App. 190. 

24. Ga.—Johnson v. Bradstreet Co., 
7 S.E. 867, 81 Ga. 426, 

64 C.J. p 82 note 48. 
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25. Ky.—^Louisville Courier-Journal 
Co. V. Weaver. 17 aW. 1018, 13 
Ky.L. 599. 

26. Neb.—Vifquain v. Finch, 19 N. 
W. 706, 15 Neb. 505. 

S.C.—Burckhalter v. Coward, 16 S. 
C. 435. 

27. Iowa.—^Fountain v. West, 23 
Iowa 9, 92 Am.D. 406, 

64 C.J. p 82 note 61. 

28. Ga.—Taylor v. Chambers, 58 S, 
E. 369, 2 Ga.App. 173. 

64 C.J. p 83 note 62. 

29. Ind.—^McCoy v. McCoy, 7 N.E. 
188, 106 Ind. 492. 

30. Ind.—Shulse V. McWilliams, 8 
asr.E. 243, 104 Ind. 612. 

31. Wash.—Olympia Waterworks v. 
Mottman, 163 P. 1074, 88 Wash. 
694. 
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(3) Contract 

(a) In general 

(b) Bills and notes 

(c) Insurance 

(d) Pleas of tender or payment 
(a) In General 

In actions on contracts the plaintiff is usually en¬ 
titled to open and close, although the defendant may be 
so entitled when he pleads affirmative matters of de¬ 
fense. 

The general rules relating to the right to open and 
close at a trial are applicable in actions on contracts, 
and plaintiff having the burden of establishing his 
cause of action is entitled to open and close.32 So 
plaintiff is entitled to open and close where defend¬ 
ant denies that the contract is as set forth in the 
complaint^S or denies that plaintiff has performed 
his obligations under it.^^ 

The right belongs to defendant, however, where 
he pleads performance, 35 or where he admits the 
breach and justifies it,36 or alleges that the contract 
was procured by fraud, 37 or was voidable on a con¬ 
dition which has occurred, 33 or that the transaction 
is tainted by usury. 39 A denial of plaintiff’s allega- 
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tions as to damages does not deprive defendant of 
the right of opening and closing where the other 
allegations of the complaint are admitted.*^® 

Where the defense is a discharge under an in¬ 
solvency act, and the validity of the discharge is 
denied by plaintiff, he has the right to open and 
close.'*^ 

(b) Bills and Notes 

The right to open and close In actions on bills and 
notes belongs to the plaintiff where the plea Is a general 
denial, or its equivalent, or where the plaintiff is re¬ 
quired to prove anything in order to obtain a verdict 
or Judgment. 

Generally in an action on a bill of exchange or 
promissory note the right to open and close belongs 
to plaintiff where he is required to prove anything 
in order to obtain a verdict or judgment."^ 2 Plain¬ 
tiff is entitled to open and close where the plea is 
a general denial,^3 or where the defense is a denial 
of the holder’s title or right to sue,^'^ or is failure of 
consideration, or where the execution or indorse¬ 
ment is denied^® or is only qualifiedly admitted.^7 

The right belongs to defendant, however, where 
he has the burden of the issues,^3 as where his an- 


32. U.S.—-H. F. Wilcox Oil & Gas 
Co. V. Skidmore, C.C.A.Mo., 72 F. 
2d 748. 

Where amount of damasres was 
not admitted by answer, although 
contract and its nonperformance was, 
plaintiff was entitled to open and 
close.—F. Wilcox Oil & Gas Co. 
V. Skidmore, supra. 

33. Ark.—Reuter Milling Co. v. Mc¬ 
Kinney, 278 S.W. 963, 170 Ark. 84. 

64 C.J. p 81 note 4. 

Setting np different contract 

The mere fact that defendants set 
tip a different contract does not al¬ 
ter the usual rule that the burden 
of proving the contract alleged be¬ 
ing on plaintiff he is entitled to make 
closing address to jury.—Goldman v. 
Llchtenstul, 179 A. 870, 118 Pa-Su¬ 
per. 124. 

34. Wyo.—^Edwards v. Murray, 38 P. 
681, 6 Wyo. 153. 

64 C.J. p 81 note 5. 

35. Conn.—Scott v. Hull, 8 Conn. 
296. 

Pa.—^Norris v. Insurance Co. of North 
America, 3 Yeates 84, 2 Am.D. 360. 

36. Ill.—Philip Hano Co. v. Central 
Metallic Casket Co.. 48 N'.E.2d 789, 
319 Ill.App. 249—Foote Bros. Gear 
& (Machine Corporation v. Maple¬ 
wood Machinery Co., 29 N'.E.2d 869, 
307 Ill.App. 237. 

N.T.—^Herreshoff v. American & Brit¬ 
ish Mfg. Co., 149 N.Y.S. 703, 164 
App.Div. 238. 


37. Ind.—Patton v. Hamilton, 12 
Ind. 256. 

38. Mo.—^Beller v. Supreme Lodge 
K. P., 66 Mo.App. 449. 

64 C.J. p 81 note 10. 

39. Ga.—^Broach y. Kelly, 71 Ga. 698. 

40. N.T.—^Herreshoff v. American & 
British Mfg. Co., 149 N.T.S. 703, 
164 App.Div. 238. 

41. Mass.—^Robinson v. Hitchcock, 8 
Mete. 64. 

42. Ill.—Sparberg v. Cohen, 38 N.E. 
2d 993, 313 Ill.App. 143. 

Befnsal to concede Judgment to 
plaintiff 

Where plaintiffs alleged that notes 
were given as purchase price of prop¬ 
erty and prayed for special lien there¬ 
on, and makers admitted execution 
and delivery thereof and that plain¬ 
tiffs were entitled to sue, but re¬ 
fused on inquiry of the court to con¬ 
cede that plaintiffs were entitled to 
judgment without introducing evi¬ 
dence, plaintiffs had right to open 
and conclude argument before jury,— 
Simpson v. Charters, 196 S.E. 31, 185 
Ga. 592. 

Cancellation, of one of notes sued on 
In suit on notes where defendant's 
answer did not admit execution of 
the notes or the indorsements, but 
required plaintiff to prove his claim, 
plaintiff was entitled to open and 
close arguments to jury, notwith¬ 
standing part of defendant's affirma¬ 
tive defense was the claim that one 
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of the notes had been canceled.^ 
BrignaU v. Merkle, 28 !N'.B.2d 311, 
306 Ill.App. 137. 

43. Ind.—Stayner v. Joyce, 22 N.E. 
89, 120 Ind. 99. 

64 C.J. p 81 note 17. 

Want of coxisideratioiL; accommoda¬ 
tion 

Where petition in suit on note al¬ 
leged definite amount of note as giv¬ 
en with definite credits thereon, and 
alleged dates of payment on note and 
balance due, general denial did not 
entitle defendant to opening and clos¬ 
ing of argument, notwithstanding al¬ 
legation in answer that note was 
without consideration and was exe¬ 
cuted solely for plaintiff’s accommo¬ 
dation.—^Walton V. Cathey, Mo.App., 
137 S.W.2d 637. 

44. Colo.—^Mastin v. Bartholomew, 
92 P. 682, 41 Colo. 328. 

64 C.J. p 81 note IS. 

45. Fla.—Gardner Lumber Co. v. 
Bank of Commerce, 74 So. 313, 73 
Fla. 246. 

Tex.—Kelly v. R-F Finance Corpora¬ 
tion, Civ.App., 69 S.W.2d 1067. 

46. Ark.—Motsinger v. Walker, 168 
S.W.2d 385, 205 Ark. 236. 

64 C.J. p 81 note 20. 

47. Ark.—Cammack v. Newman, 110 
S.W. 802, 86 Ark. 249. 

64 C.J. p 81 note 21. 

48. Neb.—^J. I. Case Co. v. Hrubes- 
ky. 261 N.W. 169, 125 Neb. 588. 

Tex.—^Berry v. Joiner, 101 S.W. 289, 
1 45 Tex.Civ.App. 461. 
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swer admits the execution, delivery, and ownership 
of the instrument sued on,49 or where he admits a 
prima facie case in plaintiff,and so defendant may 
open and close where execution is admitted and lia¬ 
bility is denied,as on the ground of usury,52 
coverture,53 duress,54 fraud,55 or fraud and deceit,56 
or mistake.57 So also, defendant is entitled to open 
and close where execution is admitted but liability 
is denied on the ground that the paper is accom¬ 
modation paper merely,53 or where he admits the 
execution and pleads an affirmative defense,®^ such 
as that plaintiff is not a bona fide holder in due 
course,60 or that the instrument was given for an 
unlawful purpose of which the holder had knowl¬ 
edge,6i or that defendant surety is discharged by 
reason of an advance payment of interest,62 or 
where the defense is a set-off.53 

Where the defense is want of consideration, it 
is held by some authorities that plaintiff may open 
and close,54 and by others that the right belongs to 
defendant,55 especially where, under court rule, he 


( admits that plaintiff has a good cause of action as 
set forth in his petition, except as such cause may be 
defeated by facts alleged in defendant's answer.56 

Under a statute providing for opening by plain¬ 
tiff unless the judge for special reasons otherwise 
directs, defendant in an action on a note is not 
entitled as a matter of right to open and close the 

argument.5 7 

(c) Insurance 

In actions on insurance policies the plaintiff has 
the right to open and close when he has the burden of 
proof or affirmative of the issues or whenever it de- 
voives on him to prove any issue in the case. 

General rules relating to the right to open and 
close the case apply in actions on insurance poli- 
cics.5S Plaintiff is entitled to open and close when 
he has the burden of proof or affirmative of the is¬ 
sue, as in cases where the general denial is pleaded, 
or whenever it devolves on him to prove any issue 


49. Ga. — Taylor v. Ross, 41 S.E.2d 
330, 74 Ga.App. 750. 

Neb.—J. I, Oase Co. v. Hrubesky, 251 
N.W. 169, 125 Neb. 588. 

50. Ga.—^Bennett v. Bennett, 177 S. 
E. 90, 60 Ga.App. 34. 

Xfnder court rule permitting* de¬ 
fendant to open and close on making 
certain admissions, a defendant in 
an action on a note is entitled to open 
and close where he admits every fact 
necessary for plaintiff to recover.— 
Cramer v. Cornell, 130 S.W.2d 1023, 
134 Tex. 17—Riddle v. Corcorran, 
Tex.Civ,App., 150 S.W.2d 275. 

51. N.T.—Plenty v. Rendle, 43 Hun 
568. 

52. Iowa.—Seekel v. Norman, 43 N, 
W. 190, 78 Iowa 254. 

64 C.J. p 82 note 24. 

53. S.C.—'Martin v. Suber, 18 S.E. 
125, 39 S.C. 525. 

54. N.T.—^Hoxie v. Greene, 37 How. 
Pr. 97. 

55. Tex.—Dreeben v. Sidor, Civ. 
App., 254 S.‘W.2d 90S, error refused 
no reversible error. 

Plaintiff held entitled to open and 
close in action on note, although de¬ 
fendant pleaded fraud.—Coward v. 
Satuloff, 294 N.T.S. 918, 250 App.Div. 
822. 

56. Vt.—Johnson v. Moore, 196 A. 
246, 109 Vt. 282. 

57. S.C.—^Addison v. Duncan, 14 S.E. 
305, 35 S.C. 1G5. 

58. Tex.—Robertson v. Lynch Dav¬ 
idson & Co., Civ.App., 141 S.W.2d 
1011, error dismissed. 

G4 C.J. p 82 note 28. 

59. Conn.—Garris v. Calechman, 170 
A. 789, 118 Conn. 112. 


Mo.—Farmers Bank of Trenton v. 

Ray & Son, App., 148 S.W.2d 120. 
Tex.—National Bank of Commerce 
v. Williams. 84 S.W.2d 691, 125 
Tex. G19—Riddle v. Corcorran, Civ. 
App., 150 S.W.2d 275—Butler v. 
Price, Civ.App., 138 S.W.2d 301. 

64 C.J, p 82 note 29. 

60. Tex.—Cibolo Bank v. Pindlator, 
Civ.App., 67 S.'VV.2a 392, error dis¬ 
missed. 

Beasouahleness of attorney’s fee 
The fact that burden was on plain¬ 
tiff in action to recover on note.s to 
prove the rea.sonabloness of attor¬ 
ney’s fee provided for in tlv) notes 
would not deprive defendant of its 
right to open and close the argument 
where it had the burden of proving 
the defense that plaintiff was not 
a bona fide indorsee in good faith.— 
Farmers Bank of Trenton v. Ray & 
Son, Mo.App., 148 S.W.2d 120. 

61. Ark.—^Kempner v. Stoi>hons, 56 
S.W.2d 580, 186 Ark. 877. 

Blue Sky Baw 

In action on note under a defensf* 
that it was given for corporate stock 
sold in violation of Blue vSky Law, 
defendant was held to have burdtsn 
of proof, so as to entitle him to open 
and close.—^Kempner v. Stephens, su¬ 
pra. 

62. Ky.—Columbia Finance, etc., Co. 
v. Mitchell, 72 S.W. 350, 24 Ky.L 
1844. 

63. Ind.—Bowen v. Spears, 20 Ind. 
146. 

64. Tex.—Franklin v. Smith, 1 Tex. 
Qnrep.Cas. 229. 

Wis.—Dahlinan v. Hammel, 45 Wis. i 
460. 


I Execution for valuable consideration 
specifically pleaded 
In action on note wherein plaintiff 
plead(‘d spcoillcally that note was ex¬ 
ecuted for valuaiile consideration, 
court properly jilaced burcbm of 
proof on plaintiff, entitling plaintiff 
to closing argument, notwithstanding 
dcBuidant afiirmatively pleaded lack 
of cmniideration.—(ToU) v. Farmers & 
Mci'chunts Rank, 1(»3 S.W.2a 264, 267 
Ky. 744. 

65. Tex.—Cibolo Rank v, Findlator, 
Civ.App., 67 S.W.2d 392, error dis¬ 
missed. 

Defense as to acoommodation maker 
precluded 

In action on note by payee, ad¬ 
mission filed by defendant to olitaln 
right to op(m and elose pr<‘cluded de¬ 
fense that d(*fendant wa.s an aircorn- 
modation maker, and that was 

without consideration.—IBckox v. 
Hiekox, Tex.CIv.App., ir>l S.W.2d 913 
—64 <1J. p 82 note 3G. 

66. T(‘x.—CramiT v. tlornell, 130 S. 
W.2d 1023. 134 Tex. 17. 

Defense as to void note not pre¬ 
cluded 

Maker’s admi.ssion that plaintiff 
made prima facie. cas(i in action on 
note undttr the text rule did not pre¬ 
clude defen.se that consiileratlon for 
note was void and tliat i>laintiri: was 
not Innocent pureha.spr.—^ihbolcy Bank 
V. Findlaler, Tex.tbv.App., 67 S.W,2d 
392, error dismi.ssed. 

67. Cal.—Fergu.son v. Dam, 35 P 
2d 1072, 140 Cal.App. 701. 

63, Ark.—Mtdropolitan X.. Ins. Co. v. 

Shane, 135 K.W. 836, 98 Ark, 132. 

33 C.J. p 129 note 24. 


no 
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in the case. However, plaintiff is not entitled to 
open and close merely by virtue of a special plea 
which raises no issue of fact required to be proved 
by plaintilf.'^O Where the burden is on plaintiff to 
make out a case founded on affirmative matters in 
his reply, he has the right to open and close, not¬ 
withstanding defendant’s answer raised an affirma¬ 
tive defense.*^^ 

Defendant, by common law or under code and 
practice acts, has the right to open and close when 
he has the burden of proof or affirmative of the 
issue, as where he admits that plaintiffs allegations 
state a prima facie case but seeks to avoid them by 
setting up new affirmative matter,'^2 j^^t he is not 
entitled to open and close where a matter material 
to plaintiff’s case is not admitted,73 notwithstanding 
he also relies on an affirmative defense.”^^ 

Under some circumstances the determination of 
who is entitled to open and close is a matter within 
the discretion of the court, as in the case where de¬ 
fendant pleads a general denial and also an af¬ 
firmative defense,'^^ or admits all issues required 
to be proved by plaintiff, leaving only such issues 
as defendant has the burden of proving, or where 
the only issue remaining to be proved is whether a 
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particular premium has been paid,7T Moreover, un¬ 
der a statute relating to the order of trial, it has 
been held to be within the discretion of the trial 
court to determine which party is entitled to open 
and close the argument.'^^ At any rate, the denial 
of the right to open and close the testimony and 
argument may not constitute a fatal error where 
the party entitled to the right is not prejudiced by 
such denial.'^^ 

(d) Pleas of Tender or Payment 

The defendant ordinarily is entitled to open and 
close where he admits the plaintiff's allegations and 
pleads a tender or payment. 

Under the general rules relating to the right to 
open and close at the trial of an action where an 
affirmative defense is pleaded, defendant ordinarily 
is entitled to open and close where he admits plain¬ 
tiff’s allegations and pleads a tender or payment.^® 
So, in an action on a note where defendants admit 
the obligation and plead payment, refusal to permit 
plaintiff to open and close argument has been held 
to be proper.^l However, in an action on a note 
it has also been held that defendant is not entitled 
to the right to open and close, notwithstanding his 
defense that the note is satisfied, discharged, and 


69. Ark.—^Federal Life Ins. Co. v. 
Hase, 102 S.W.2d 841, 193 Ark. 816. 

Time for payment of premlnm 

In action on life policy, where de¬ 
fendant answered complaint alleging 
payment of premiums by general de¬ 
nial, burden was rightly imposed on 
plaintiff, entitling him to open and 
close argument, notwithstanding de¬ 
fendant's attorney, in his opening 
statement, by way of defense stated 
that premium had not been paid in 
time.—^Federal Life Ins. Co. v. Hase, 
supra. 

70. Ill.—^Liptak v. Security Ben. 
Ass'n, 183 ISr.B. 664, 350 Ill. 614. 

Amount due 

Plaintiff was not entitled to open 
and close by virtue of defendant's 
special plea that under benefit cer¬ 
tificate only certain amount, less 
than that sued for, was due, where 
certificate sued on showed on its face 
that such lesser amount was due if 
certificate was in force.—Liptak v. 
Security Ben. Ass'n, supra. 

71. Okl.—^National Life & Acc. Ins. 
Co. V. Hearn, 240 P.2d 83, 205 Okl. 
645. 

72 . Idaho.—^American Surety Co. of 
Kew York v. Blake, 27 P.2d 972, 
54 Idaho 1, 91 A.L.R. 153. 

Mo.—Aronson v. Hercules Life Ins. 

Co., App., 131 S.W.2d 852. 

S.C.—^Williams v. Metropolitan Life 
Ins. Co., 25 S.E.2d 243, 202 S.C. 
384. 


Tex.—Phlying v. Security Ben. Ass’n, 
Civ.App., 129 S.W.2d 358, error dis¬ 
missed, judgment correct—Snyder 
Local Mut. Life Ass'n, Group One, 
V. Lemond, Civ.App., 116 S.W.2d 
829, error refused—^ISTationaL Aid 
Life Ass’n v. Alexander, Civ.App., 
113 S.W.2d 272. 

73. Minn.—Schaedler v. New York 
Life Ins. Co., 276 N.W. 235, 201 
Minn. 327. 

Admission during trial 

In action on life policy, where in¬ 
surer did not admit execution of pol¬ 
icy, death of insured, and proof 
thereof prior to trial, insurer was 
not entitled to open and close argu¬ 
ment before jury, notwithstanding 
admission during trial as to death 
of insured.—National Life & Acc. 
Ins. Co. V. Alexander, 98 S.W,2d 316, 
193 Ark. 185. 

Disability 

In suit for disability benefits un¬ 
der life policy, insurer's admission, 
at close of case, that insured was to¬ 
tally disabled during four months 
for which ©uit was brought did not 
entitle it to right to make closing 
argument to jury, where it made no 
admission on issue concerning wheth¬ 
er total disability arose from ailment 
occurring prior to issuance of policy 
as alleged in the complaint.—Schaed¬ 
ler V. New York Life Ins. Co., 276 
N.W. 235, 201 Minn. 327. 

74. S.C.—Crumel v. Metropolitan 
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Life Ins. Co., 184 S.B. 169, 179 S.C. 
338. 

Tex.—Lone Star Mut. Life Ass’n v. 
Klander, Civ.App., 92 S.W.2d 514. 

75. Iowa.—^Kayser v. Occidental 
Life Ins. Co, of California, 12 N.W. 
2d 582, 234 Iowa 310. 

76. Mo.—^Aronson v. Hercules Life 
Ins. Co., App., 131 S..W.2d 852. 

77. Mo.—^Hill V. Connecticut Mut. 
Ins. Co. of Hartford, 146 S.W.2d 
651, 235 Mo.App. 752. 

78. Utah.—Braddock by Smith v. 
Pacific Woodmen Life Ass’n, 54 P. 
2d 1189, 89 Utah 75, rehearing de¬ 
nied and modified on other grounds 
58 P.2d 765, 89 Utali 92. 

79. Ohio.—^Lamarand v. National 
Life & Acc. Ins. Co., 16 N.B.2d 
701, 68 Ohio App. 415. 

80. Ky.—George v. Vaughan, 214 S. 

W.2d 386, 308 Ky. 439-^ook's 

Adm’r v. Bank Josephine, 191 S.W. 
2d 209, 301 Ky. 193. 

64 C.J. p 82 note 38. 

Denial of verification and demand for 
payment 

In action against executrix on a 
note executed by deceased, where ex¬ 
ecutrix pleaded payment, burden of 
proof vras on executrix, notwithstand¬ 
ing executrix’ answer denied the ver¬ 
ification and demand for payment.— 
Massie’s Ex’x v. Massie's Ex’x, 156 
S.W.2d 195, 288 Ky. 370. 

81. Mo.—Weller v. Weaver, 100 S- 
W.2d 694, 231 Mo.App. 400. 
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extinguished, since the burden is primarily on plain¬ 
tiff to establish his cause of action, and only secon¬ 
darily on defendant to establish such defense.^^ 

(4) Other Actions or Proceedings 

The right to open and close at the trial of various 
actions or proceedings has been determined by the 
courts. 

In accordance with the general rules relating to 
the right to open and close at the trial of an action, 
where the plea in an action for assault and battery 
is son assault demesne or self-defense, defendant 
has the right to open and close,provided he admits 
the commission of the act in manner and form as 
alleged but where defendant, without admitting 
plaintiff's allegations, pleads other matters by way 
of justification or excuse which do not amount to an 
assault, plaintiff, having the burden of making out 
his case, is entitled to open and close. 

Trespass to try title. Under statute and rule of 
court conferring the right to open and close on the 
party having the burden of proof on the whole case, 
in actions of trespass to try title plaintiff is usually 
entitled to open and close,^® and, when he’ has that 
burden, plaintiff is not to be deprived of the right 
to open and conclude the argument by virtue of the 
fact that defendant has the burden of proof on the 
only issues submitted.^'^ Moreover, plaintiff cannot 
be deprived of the right to open and conclude argu¬ 
ment by defendant's request that the court by its 
charge impose the burden on him.ss However, de- 
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fendant may obtain the right to open and close on 
making the requisite statutory admissions.®^ 

Attachment and garnishment proceedings. Under 
the general rules with respect to the right to open 
and close at a trial, where, in attachment or garnish¬ 
ment proceedings, the issue is on a traverse to the 
affidavit or petition, plaintiff is entitled to open and 
close.90 The right to open and close in proceedings 
by claimants in attachment is considered in At¬ 
tachment § 362, and in garnishment in Garnish¬ 
ment § 289. 

I 44 . - Claim of Right and Waiver 

a. Claim of right 

b. Waiver of right 

a. Claim of Right 

The right to open and close at the trial of a case 
must be claimed and denied in order that complaint may 
be made of the denial. 

The right to open and close at the trial of a case 
must be claimed and denied, in order that complaint 
may be made of the denial.^^ The party claiming 
the right must make it affirmatively appear.^2 Ob¬ 
jection cannot be made for the first time after ver- 
dict^® or on appcaP^ that the wrong party was given 
the right to open and close. 

Timte for claiming right. The right to open and 
close must ordinarily be asserted at the opening of 
the trial,95 before the other party introduces any 
evidence.^® Where at the beginning of a trial one 


82. Ohio.—Bayer v. Sanford, 78 N. 
E.2d 67, 81 Ohio App. 146. 

83. Ky,—^Johnson v, Taylor, 67 S. 
W.2d 540, 247 Ky. 472. 

64 C.J. p 80 note 91. 

84. Ga.—Berkner v. Dannenberg', 43 
S.B. 463, 116 Ga. 954, 60 L.R.A. 
659. 

64 O.J. p 80 note 92, 

85. Ky.—Shirley v. Renick, 151 S. 
W. 357, 151 Ky. 25. 

Miss.—Indianola Cotton Oil Co. v. 
Crowley, 83 So. 409, 121 Miss. 262. 

86. Tex.—^Keller v. Miller, Civ.App., 
207 S.W.2d 684, refused no reversi¬ 
ble error—First Nat. Bank v. tip¬ 
per, Civ.App., 122 S.W.2d 340. 

87. Tex.—First Nat. Bank v. Upper, 
supra—^Walker v. Money, Civ.App., 
03 S.W.2d 602, affirmed 120 S.W.2d 
428, 132 Tex. 132. 

88. Tex.—^Keller v. Miller, Civ.App., 
207 S.W.2d 684, refused no reversi¬ 
ble error. 

89- Tex.—Hancock v. Frost Lumber 
Industries, Inc., of Texas, Civ.App., 
182 S.W.2d 747. 

Stipnlation. 

In suit in trespass to try title to 


certain lots, wherein parties stipulat¬ 
ed that plaintiff held record title to 
the lots and was entitled to recover 
possession unless defendants could 
recover possession under claim of ti¬ 
tle by limitation as pleaded by them, 
defendants were entitled to open and 
close argument to jury, and refusal 
to permit defendants to do so con¬ 
stituted reversible error.—Trice v. 
Stamford Builders Supply, Tex.Civ. 
App., 248 S.W.2d 213. 

90. Pla.—^Einstein v. Munnerlyn, 13 
So. 926, 32 Fla. 381. 

64 C.J. p 81 note 95. 

91. Okl.—^Lynde-Bowman-Darby Co. 
V. Huff, 124 P. 1086, 33 Okl. 239. 

64 C.J. p 83 note 65. 

93. N.Y.—Claflin v, Baere, 28 Hun 
204. 

93. Ga.—^Engram & Robinson v. 
Bell, 94 S.E. 245, 147 Ga. 416. 

94. Tex.—'New York Mut.. L. Ins. 
Co. V. Tillman, 19 S.W. 294, 84 
Tex. 31. 

95. Ark.—Corpus* Juris (quoted In 

Southern Nat. Ins. Co. v. Heggie, 
174 S.W.2d 931, 935, 206 Ark. 196. 
Ky.—Cook’s Adm'r v. Bank Jose¬ 
phine, 191 S.W.2d 209, 301 Ky. 193 
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■—^Adams v. Commonwealth ex rel. 
State Highway Commission, 146 S. 
W.2d 7, 285 Ky. 38—Blackburn v. 
Beverly, 114 S.W.2d 98, 272 Ky. 
346. 

Tex.—^Bankers' Life Co, of Des 
Moines, Iowa, v. Butler, Civ.App., 
73 S.W.2d 664. 

64 C.J. p 83 note 69. 

Xn actions on life policies, in which 
defendant set up affirmative defense 
of fraud and rescission because of 
false answers in application, defend¬ 
ant's request to open and close argu¬ 
ments to jury was held properly re¬ 
fused where defendant waited until 
plaintiff had rested and until all of 
defendant's witnesses had testified 
and its motion for directed verdict 
had been refused.—S'irgany v. Equi¬ 
table Life AS'Sur. Soc. of U. S., 175 
S.E. 209, 173 S.C. 120. 

96. Ark.—iCorpus Juris quoted in 
Southern Nat. Ins. Co. v, Heggie, 
174 S.W.2d 931, 935, 206 Ark, 196. 
Ga.—Baldwin v. Davis, 4 S.B.2d 468, 
188 Ga. 587. 

Ky.—General Exchange Ins. Corp. v. 
Branham, 178 S.W.2d 409, 296 Ky. 
711. 

64 C.J. p 83 note 70, 
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of the parties acquiesces in, or permits without ob¬ 
jection, the assumption by the other party of the 
burden of proof, it is not proper to permit the for¬ 
mer to open and conclude the argument to the 

jury.97 

Cure of error. Error committed in determining 
the party entitled to open and close may, in a proper 
case, be corrected or cured.^^ 

b. Waiver of Right 

The right to open and close the evidence and the 
argument at a trial may be waived by the party entitled 
thereto. 

Subject to the general principles relating to the 
burden of proof, the right to open and close the 
evidence and the argument at a trial may be waived 
by the party entitled thereto,^^ and ordinarily is 
waived by permitting the other party to open without 
objection,! or otherwise failing to assert the right 


at the proper time,^ or, it has been held, by moving 
to consolidate the action with another in which the 
right to open and close would belong to a different 
party.3 The effect of waiving the opening argu¬ 
ment is considered infra § 163. 

§ 45. Recess or Temporary Adjoxnmment 
Pending Trial 

The matter of granting or directing a recess or tem¬ 
porary adjournment during the course of trial is ordi¬ 
narily within the discretion of the trial court. 

In view of the general power and authority of a 
court to regulate the conduct of a trial before it, 
discussed supra § 36, the matter of granting or 
directing a recess or temporary adjournment, not 
rising to the dignity of a continuance,^ of a pend¬ 
ing trial is ordinarily within the discretion of the 
trial court,5 so that it may determine whether or 


Mixed btiTden. 

In action on note where corpora¬ 
tion admitted execution but claimed 
that holder should have presented 
it for pro rata payment on corpora¬ 
tion’s dissolution, officers claimed 
nonliability on theory that they sign¬ 
ed only for purpose of binding cor¬ 
poration, and directors whose names 
appeared on back of note sought 
reformation, denying defendants’ mo¬ 
tion made after close of introduction 
of all proof to be allowed closing ar¬ 
gument was not improper, since there 
was a mixed situation as to the bur¬ 
den of proof.—Blackburn v. Beverly, 
114 S.W,2d 98. 272 Ky. 346. 

As between Joint plaintiffs 
Where joint plaintiffs in suit In 
nature of bill of interpleader agreed 
that one of them should assume bur¬ 
den, such party was entitled to open¬ 
ing and conclusion of argument, 
where the other party plaintiff did 
not contend otherwise until evidence 
was closed.—Stanton v. Bank of 
Thomson, 188 S.E. 702, 183 Ga. 489. 

97. Ark.—Corpus Juris q.uote<l in 
Southern Nat. Ins. Co. v. Heggie, 
174 S.W.2d 931, 935, 206 Ark. 196. 

64 C.J. p 83 note 71. 

98. Correction after all evidence in 
The fact that court made an er¬ 
ror in not granting the right to open 
and close to the party entitled at 
outset of trial- did not prevent a 
correction thereof after evidence was 
all in and it was time to argue case, 
where the trial court then properly 
awarded the closing argument to the 
party entitled.—Cook’s Adm’r v. 
Bank Josephine, 191 S.W.2d 209, 301 
Ky. 193. 

Reference 

The error of a referee in deter¬ 
mining that a certain party has the 
right to make the closing argument 

88 C. J.S.—8 


is cured by the consent and offer of 
such party to permit the other party 
to make the closing argument.— 
Lake Ontario Nat. Bank v. Judson, 
122 N.Y. 638, mem., 25 N.E. 392, 3 
Silv.A. 90. 

99. Ga.—^Davison Chemical Corp. v. 
Hart, 23 S.E.2d 107, 68 Ga.App. 
413—^Hines v. Donaldson, 20 S.E. 
2d 134, 193 Ga. 783. 

Ky.—^Adams v. Commonwealth ex 
rel. State Highway Commission, 
146 S.W.2d 7. 285 Ky. 38. 

Okl.—Boone v. State, 261 P.2d 581. 
64 C.J. p 83 note 74. 

Announcement as to agreement be¬ 
tween counsel 

Where plaintiff’s counsel announced 
to court that he had agreed with 
defendants’ counsel that plaintiff’s 
case might be conceded as prima fa¬ 
cie case without proof and that plain¬ 
tiff might rest its case and try coun¬ 
terclaims as if defendants were 
plaintiffs, right of counsel for plain¬ 
tiffs to the concluding argument was 
foreclosed.—^Dickinson & Gillespie v. 
Kirkwood, 283 N.W. 725, 204 Minn. 
401. 

1. Ga.—^Davison Chemical Corp., 23 
S.E.2d 107, 68 Ga.App. 413. 

Ky.—^Adams v. Commonwealth ex rel. 
State Highway Commission, 146 S. 
W.2d 7, 285 Ky. 38. 

Okl.—Corpus Juris cited ia Boone v. 

State, 261 P.2d 581, 583. 

64 C.J. p 84 note 75. 

2 . Neb.—^Horney v. McKay, 293 N. 
W. 98, 138 Neb. 309. 

Okl.—Congdon v. McAlester Carriage 
& Wagon Factory, 155 P. 697, 66 
Okl. 201. 

3. N.T.-—Gibbs v. Sokol, 214 N.T.S. 
533, 216 App.Div. 260. 

4. Ind.—^Louisvill-e & Southern In- 

113 


diana Traction Co. v. Montgomery, 
115 N.E. 673, 186 Ind. 384. 

64 C.J. p 84 note 83. 

5. Ariz.—Corpus Juris cited in Be- 
zat v. Home Owners’ Loan Corp., 98 
P.2d 852, 855, 65 Ariz. 85. 

D.C.—Hollywood Credit Clothing Co. 
V. Hamdon, Mun.App., 79 A.2d 163 
—Potomac Small Loan Co. v. 
Myles, Mun.App., 34 A.2d 609. 
Minn.—Lehman v. Lehman, 13 N.W. 

2d 604, 216 Minn. 538. 

Mo.—^Kronmueller v. Wipperman, 
App., 129 S.W.2d 43. 

64 C.J. p 84 note 84. 

Discretion held not abused 
Cal.—Miller v. Dufau, 172 P.2d 680, 
76 Cal.App.2d 183. 

N.Y.—Crowe v. Sale, 87 N.Y.S.2d 
185, 275 App.Div. 719, affirmed 88 
N.Y.S.2d 256, 275 App.Div. 719, re- 
argument and appeal denied 89 N. 
Y.S.2d 229, 275 App.Div. 782. 

Tex.—^Laird v. Brown, Civ.App., 210 
S.W.2d 276—^Young v. Fitts, Civ. 
App., 138 S.W.2d 579, reversed on 
other grounds 157 S.W.2d 873, 138 
Tex. 136. 

Statute held inapplicable 

Statute relating to postponement 
of a trial after case has been set, 
but before trial has commenced, is 
inapplicable to a temporary adjourn¬ 
ment of a trial which has commenced. 
—Bezat V. Home Owners’ Loan Corp., 
98 P,2d 852, 65 Ariz. 85. 

After announcement of decision 
Denying motion for adjournment 
after announcement of the decision 
was held not an abuse of discretion.. 
—^Niebuhr v. Sassadeck, 190 A. 783, 
15 N.J.Misc. 285, affirmed.198 A. 841, 
120 N.J.Law 183. 

Xlumber of adjournments 

Public policy demands that in the 
interest of the prompt and efficient 
administration of justice, a trial once 
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not to interrupt or suspend the trial until the ar¬ 
rival of a party^ or witness,"^ or until the return 
by an officer of an attachment issued to compel the 
presence of a witness who absents himself,8 or until 


documents or records may be procured for introduc¬ 
tion in evidence,9 or for the purpose of enabling a 
party to procure additional witnesses or evidence,iO 
or for other purposes or because of other matters.^ 


entered on should be proceeded with 
from day to day until it is concluded, 
unless the exigencies of the cause or 
the public interest imperatively re¬ 
quires a reasonable adjournment; 
where trial of case was commenced 
March 2, 1939, and witnesses were 
available for speedy hearing of the 
case, action of trial court in subject¬ 
ing the case, without request of coun¬ 
sel, to four adjournments, so that the 
case was not concluded until Dec. 7, 
1939, although trial should not have 
consumed ten days, was an abuse 
of judicial discretion on part of the 
trial court.—The Plow City, C.C.A. 
Pa., 122 F.2d 816, certiorari denied 
Plow City S. S. Co. v. Texas Gulf 
Sulphur Co., 62 S.Ct. 679, 315 U.S. 
798, 86 L.Ed. 1199. 

6. Mich.—^Bennett v. Denton, 161 N. 
W. 831, 194 Mich. 610. 

Burden of keeping in toach with sit- 
nation 

Where on failure of defendant to 
appear on the day set for trial the 
case is adjourned over to another 
day, burden is on defendant to keep 
in touch with the situation made nec¬ 
essary by his absence.—Fuller v. Ed¬ 
wards, 22 S.E.2d 26, 180 Va. 191. 
Notice 

If a defendant has been properly 
served with a summons and fails to 
appear, the case may be adjourned 
without notice to him.—Clinger v. 
Patterson, 14 A.2d 371, 140 Pa.Super. 
443. 

7. D.C.—Payne v. Capital Transit 
Co., 181 F.2d 613, 86 U.S.App.D.C. 
172. 

Mass.—Stephens v. Lampron, 30 N.E. 
2d 838, 308 Mass. 50, 131 A.L.R. 
1516. 

Mo.—Sommer v. St. Louis Public 
Service Co., App., 262 S.W.2d 335, 
N.J.—Pepe v. Urban, 78 A. 2d 406, 
11 N.J.Super. 385. 

64 C.J. p 84 note 86. 

Witnesses not subpoenaed 

In action by state against motor¬ 
ists to recover for damages to high¬ 
way directional signs, where state 
had not subpoenaed motorists, but 
proceeded to put in its case with 
knowledge that motorists were not 
available as witnesses, it was not er¬ 
ror to refuse state’s application for 
adjournment so that motorists could 
be subpoenaed in event court was of 
opinion that doctrine of res ipsa lo¬ 
quitur was inapplicable.—State, by 
Abbott V. Powell, S3 A.2d 636, 15 N.J. 
Super. 423. 

No reason shown for absence 
Where no reason was shown why 
defendant's witnesses were not pres-1 


ent at trial, trial court did not abuse 
discretion in refusing to delay trial 
until certain witnesses for defense 
could be procured.—^Marks v. Marks, 
31 ■N.E.2d 399, 308 Ill.App. 276. 

Where witness fully testified at 
the trial a party was not prejudiced 
by refusal of the court to continue 
hearing of evidence until next trial 
day.—Gunderson v. First Kat. Bank, 
16 N.E.2d 306, 296 Ill.App. 111. 
Further recess or adjournment 

(1) Motion for second recess to lo¬ 
cate absent rebuttal witness was ad¬ 
dressed to trial court's discretion.— 
O’Connor v. Vermont Transit Co., 68 
A.2d 699, 116 Vt. 6. 

(2) Where an adjournment was 
granted to permit a party to produce 
a witness who did not appear when 
the trial was resumed, and the party 
did not request further delay, there 
was no error in not granting further 
adjournment.—^KoychefE v. Mutual 
Ben. Health & Acc. Ass’n, 9 !lSr.W.2d 
883, 305 Mich. 660. 

8. Ind.—Louisville & Southern In¬ 
diana Traction Co. v. Montgomery, 
115 N.E. 673, 186 Ind. 384. 

64 C.J. p 84 note 87. 

9. Miss.—Plynt v. Fondren, 84 So. 
188, 122 Miss. 248. 

Discretion held not abused 

In action of statutory ejectment 
denial of defendant’s request for a 
postponement of the proceedings for 
an opportunity to produce documents 
on which defendant claimed a supe¬ 
rior title was not an abuse of discre¬ 
tion.—Wetzel V. Toston, 27 So.2d 629, 
248 Ala. 382. 

10. Ala.—Grace v. Wooley, 174 So. 
799, 27 Ala.App. 464, certiorari de¬ 
nied 174 So. 801, 234 Ala. 248. 

Ariz.—Bezat v. Home Owners’ Loan 
Corp., 98 P.2d 862, 55 Ariz. 85. 
Iowa.—Putnam v. Bussing, 266 N.W. 

559, 221 Iowa 871. 

64 C.J, p 84 note 89. 

Refusal held not error or abuse of 
discretion 

(1) Where the additional evidence 
sought to be procured after postpone¬ 
ment of the trial would not change 
the result, trial court did not err in 
refusing postponement of trial for 
that purpose.—Scofield v. Le Tulle, 
C.C.A.Tex., 103 P.2d 20, affirmed 60 
S.Ct. 313, 308 U.S. 415, 84 L.Ed. 355, 
rehearing denied 60 S.Ct. 466, 309 
U.S. 694, 84 L.Ed. 1035. 

(2) Where action on contract of 
settlement of insurance claim had 
been specially set for trial for sev¬ 
eral weeks, and court excluded photo¬ 
static copy of draft relied on to sus- 
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tain defense of payment, which did 
not bear plaintiff's endorsement but 
merely endorsement in plaintiff's 
name by “trustees” whose right to 
act for plaintiff was not shown, re¬ 
fusal to grant additional time in 
which to obtain original draft, as fur¬ 
ther evidence, was not error.—^Wilson 
V. Glens Palls Ins. Co., 32 N.E.2d 
961, 309 Ill.App. 286. 

(3) Trial court did not abuse its 
discretion in refusing a continuance 
to permit defendant to produce an 
account book with which defendant 
was fully familiar, having kept it in 
his own hand, where defendant did 
not take the stand or make any 
showing as to what account book 
might contain or how it might have 
some bearing on trial of the issues. 
—Johnston v. John.ston, 119 P.2d 
158, 48 Cal.App.2d 2.3. 

11. Mo.—^Kronmueller v. Wipper- 
man, App., 129 S.W.2d 43—Hey v. 
Key, App., 03 S.W.2d 2.56. 

Tex.—Houston Oxyg(*n Co. v. Davis, 
Civ.App., 145 S.W.2d 300, roversed 
on other grounds 161 M.\V.2d 474, 
139 Tex. 1, 140 A.L.H. 868—Young 

V. Fitts, Civ.App.. 138 S.W.2d 579, 
reversed on other grounds 157 S. 

W. 2d 873, 1.38 Tex. 136. 

Wash.—Smyser v. Smy.ser, 140 P.2d 
959, 19 Wasli.2d 42. 

Wis.—O’Brien v. Dane County, 292 
' N.W. 440, 235 Wis. 59. 

64 C.J. p 84 note 90. 

Rule applied a.s to recess, post¬ 
ponement, or adjournment: 

(1) To permit a witness to obtain 
his books and records.-—Roberson v. 
McCarley, 67 So.2d 814, 259 Ala. 583. 

(2) To attempt to have phy.sician 
brought in where no effort was made 
to explain his al»si*nce and no offer 
of proof was made and there w-as 
no assurance that he would be pro¬ 
duced at the time proposed.—Darwin 
V. Chicago Transit Authority, 90 N.E. 
2a 924, 340 Ill.App. 223. 

(3) To enable a defendant to be 
represented by counsel whore dur¬ 
ing court proceeding he had engag¬ 
ed the services of several different 
attorneys and h,ad ample time to en¬ 
gage another attorney to conduct the 
trial, and had earlier elected as a 
matter of choice to procet^d without 
service of counsel.—Grevnin v. Grev- 
nin, 24 K.W.2d 196. 315 Mich. 519. 

(4) To enable defendants to pro¬ 
cure a dental examination of plain¬ 
tiff.—I-Ionsberger v. Wilmot, 93 N. 
Y.S.2d 762, 276 App.Div. 884. 

(5) To enable a defend.ant group 
insurer to procure a physical exam¬ 
ination of an insured employee.— 
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The cot3,rt should not, however, refuse to grant a 
recess or temporary adjournment of the trial where 
under the circumstances the interests of justice de¬ 
mand it.i2 Where a juror^S or a material witness^^ 
becomes ill, or a member of a juror’s family dies,i5 
just before or during a trial, the court has discre¬ 
tion to adjourn until a suitable time, and then to 
proceed with the trial, instead of discharging the 
jury and declaring a mistrial or ordering a dis¬ 
missal. While the practice of holding parties and 
counsel in court for long periods without recess and 
past the dinner hour is not approved,i6 whether it 
should be done in any particular case is within the 
discretion of the trial judge.^*^ It has been held 
that, where there is no motive of favoring or 
prejudicing either party, it is not improper for the 
court to permit the jury to determine whether they 
prefer that a trial be recessed late in the day until 
the next court day or be carried on to comple- 
tion.is 

Conditions. Where a request for a recess or tem¬ 
porary adjournment of a trial is addressed to the 
discretion of the court, the latter in granting the ad¬ 
journment may impose conditions on applicant.^^ 


TRIAL §§ 45-4G 

Resumption of trial. Where a pending trial has 
been suspended or adjourned for an indefinite time, 
the court is without jurisdiction to resume the trial 
and award judgment in the absence of the losing 
party and without notice to him.^O 

§ 46. Demonstrations, Experiments, and 

Tests 

a. In general 

b. Examination of person or demonstra¬ 

tion of injury 

c. Identity or similarity of articles or 

conditions 

a. In General 

It is ordinarily within the discretion of the trial 
court to permit or refuse to permit experiments as well 
as demonstrations to be conducted before the jury or 
tests to be made by the Jury. 

It is ordinarily within the discretion of the court 
before which a trial is being conducted to permit or 
refuse to permit experiments as well as demonstra¬ 
tions to be conducted before the jury,^! or tests to 
be made by the jury,22 or the use of diagrams, plats, 
charts, or models, 2 3 or the conducting of experi- 


Equitable Life Assur. Soc. of U, S. 
V. Murdock, Tex.Oiv.App., 219 S.W. 
2d 159, refused no reversible error. 

12. Ala.—^Vickory v. Stewart, 34 So. 
2d 584, 250 Ala. 379. 

Ark.—Continental Cas. Co. v. Speer, 
219 S.W.2d 763, 215 Ark. 174. 

Fla.—Western Union Tel. Co. v. Suit, 
15 So.2d 33, 153 Fla. 490. 

N.J.—Pepe V. Urban, 78 A.2d 406, 
11 N.J.Super. 385. 

N.Y.—Murphy v. City of New York, 
78 N.Y.S.2d 191, 273 App.Div. 292 
—^Keystone Co-op. Grape Ass’n v. 
Perdue, 40 N.Y.S.2d 213, 265 App. 
Div. 1035. 

.64 C.J. p 85 note 91. 

Convictions of JnvenUe delinquency 

The fact that plaintiff in personal 
injury action and witnesses in his 
behalf had several adjudications of 
juvenile delinquency against them 
had no bearing on disposition of 
plaintiff’s motion for a mistrial on 
denial of his request for twenty-five 
minute adjournment to await arrival 
of two important medical witnesses. 
—iMurphy v. City of New York, 78 N. 
Y.S.2d 191, 273 App.Div. 292. 

13. Ind.—^Flamion v. Dawes, 169 N. 
E. 60, 91 Ind.App. 394. 

14. N.Y.—^Fellerman v. Platt, 103 N. 
Y.S.2d 304. 

Where corporate defendant's presi¬ 
dent, who was a necessary and ma¬ 
terial witness in action for agreed 
price of goods sold and delivered, was 
seriously ill at time of trial, defend¬ 
ant was entitled to an adjournment 


! of the trial.—Concord Oil Corp. v. 
York Heat Service, Inc., 27 N.Y.S.2d 
738, 262 App.Div. 758. 

16. S.C.—Neal v. Southern Ry., Car¬ 
olina Division, 160 S.E. 837, 162 S. 
C. 288, certiorari denied 52 S.Ct. 
9, 284 U.S. 621, 76 L.Ed. 530. 

16. D.C.—Shapiro v. Vautier, Mun. 
App., 36 A.2d 349. 

17. D.C.—Shapiro v. Vautier, supra. 

18. Ky.—^Haskins v. Stackhouse, 125 
S.W. 179. 

19. N.Y.—Spangehl v. Spangehl, 57 
N.Y.S. 7, 39 App.Div. 5. 

64 C.J. p 85 note 96. 

20. N.J.—Perth Amboy City Market 
V. Baum, 99 A. 333, 89 N.J.Law 614. 

,21. U.S.—Corpus Juris cited in 
Campbell v. U. S., C.C.A.Fla., 47 F. 
2d 70, 72. 

Ala.—Corpus Juris cited in Shows v. 
Brunson, 159 So. 248, 251, 229 Ala. 
682—Corpus Juris cited in State v. 
2147 Pounds of Packing Stock 
Butter, 199 So. 739, 742, 29 Ala. 
App. 607. 

Cal.—Grupe v. Glick, 160 P.2d 832, 
26 Cal.2d 680—Church v. Head¬ 
rick & Brown, 225 P.2d 558, 101 
Cal.App. 2d 396—Willoughby v. Zyl- 
stra, 42 P.2d 685, 5 Cal.App.2d 297. 
Iowa.—Corpus Juris cited in Pond 
V. Anderson, 44 N.W.2d 372, 376, 
241 Iowa 1038. 

Mo.—'Corpus Juris cited in Aly v. 
Terminal R. Ass’n of St. Louis, 119 
S.W.2d 363, 368, 342 Mo. 1116, cer¬ 
tiorari denied Terminal R. Ass’n of 
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St. Louis V. Aly, 69 S.Ct. 251, 305 

U. S. 655, 83 L.Ed. 424. 

Ohio.—Simes v. Dayton-Xenia Ry. 

Co., App., 36 N.E.2d 517. 

Okl.—Corpus Juris cited in Allen v. 
Lackey, 188 P.2d 215, 218, 199 Okl. 
513—Wilson & Co. v. Campbell, 157 
P.2d 465, 195 Okl. 323. 

Utah.—Corpus Juris cited in Jensen 

V. Logan City, 83 P.2d 311, 317, 96 
Utah 53, reheard 88 F.2d 459, 96 
Utah 522. 

64 C.J. p 85 note 99—22 C.J. p 790 
note 1. 

22. Me.—^Williams v. Williams, 85 
A. 43, 109 Me. 537. 

64 C.J. p 86 note 1. 

23. Cal.—Church v. Headrick & 
Brown, 225 P.2d 658. 101 Cal.App.2d 
396. 

64 C.J. p 86 note 2. 

Blackboard 

Extent to which blackboard may 
be used at trial to aid in presenting 
case rests in sound discretion of trial 
court.—Cincinnati St. Ry. Co. v. Wa¬ 
terman, 198 N.B. 494, 50 Ohio App. 
380. 

Chart 

In action for personal injuries ex¬ 
hibition to jury for approximately 
twenty seconds, of a chart on which 
were listed elements of damage 
sought and expectancy of plaintiff, 
was not such error as would require 
court to grant motion to set aside 
submission and to discharge jury.— 
New York Cent. R. Co. v. Milhiser, 
106 N.E.2d 453, 231 Ind. 180, rehear- 
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merits out of court for the purpose of obtaining evi¬ 
dence,subject to the rules relating to the admis¬ 
sibility of such evidence. Accordingly, the trial 
judge may permit^s or refuse to permit^® experi¬ 
ments or demonstrations before the jury according 
to whether or not, in his opinion, the information 
which may be gained thereby is sufficiently relevant 
and material. Also the court may take into account 
the apparent importance and weight of the proposed 
experiment and the time it is likely to consume.27 

Ordinarily, demonstrations or tests should be con¬ 
ducted in the courtroom.^8 However, when permit¬ 
ted, experiments may be tried in the presence of 
the jury either in^s or out^O of the courtroom. No 
test or experiment should be permitted which may 
change, injure, or destroy a paper or article ma¬ 


terial to the action or which may be material in sub¬ 
sequent litigation.Such an experiment may in¬ 
volve a person, as where clothes are tried on to see 
if they fit,32 where one who claims not to be able to 
read is asked to do so,33 or where a demonstration 
is resorted to in order to show how an injury hap- 
pened.34 

Power of court to compel test. It has been held 
that in a civil case the judge may compel parties 
to assist in making a test35 but the existence of this 
power has been doubted.33 By virtue of statute the 
trial court in civil actions may, in a proper case, 
compel certain individuals to submit to blood¬ 
grouping tests ;3'7 but whether this shall be done 
in any particular case is held to be discretionary 
with the trial court.38 


ing denied 108 N.E.2d 57, 231 Ind. 
180. 

Flat drawn on floor of courtroom 
Under court rule requiring that 
maps or diagrams used at trial be 
made part of the record and brought 
to the reviewing court in action for 
injuries sustained by pedestrian when 
struck by automobile, trial court 
should not have permitted a plat 
of the scene of the accident to be 
drawn with crayon on the floor of 
the courtroom, where no facsimile 
was drawn and filed with the record 
for the reviewing •< —v. 
Smith, 138 S.W.2d 497, 282 Ky. 336. 

24. Ala.— Corpus Juris cited in 
State V. 2147 Pounds of Packing 
Stock Butter, 199 So. 739, 742, 29 
Ala.App. 607. 

$4 C.J. p 86 note 3. 

25. ’ U.S.—Golden Eagle Farm Prod¬ 
ucts V. Approved Dehydrating Co., 
C.C.A.N.Y., 147 F.2d 359, certio¬ 
rari denied 65 S.Ct. 1407, 325 U.S. 
868, 89 L.Ed. 1987. 

Ala.—Sauls v. Hand, 7 So. 2d 762, 
24'2 Ala. 643. 

Cal.—Church v. Headrick & Brown, 
225 P.2d 558, 101 Cal.App.2d 396. 
Fla.—Mutual Life Ins. Co. of New 
York V. Bell, 3 Sc.2d 487, 147 Fla. 
734. 

Minn.—Backstrom v. New York Life 
Ins. Co., 259 N.W. 681, 194 Minn. 
67. 

Ohio.—Sicard v. Kremer, 13 N.E.2d 
250, 133 Ohio St. 291. 

64 C.J. p 790 note 2. 

26. U.S.—Bruce’s Juices, Inc. v. U. 
S., C.A.Pla., 194 F.2d 935—Ray¬ 
mond v. J. R. Watkins Co., D.C. 
Minn., 88 P.Supp, 932, reversed on 
other grounds, C.A., 184 P.2d 925. 

Ala.— Corpus Juris cited ia Shows v. 
Brunson, 159 So. 248, 251, 229 Ala. 
682. 

Ariz.—Ong v. Pacific Finance Corp. 

of Cal,, 222 P.2d 801, 70 Ariz. 426. 
Ark.—Coca-Cola Bottling Co. of Ar¬ 


kansas V. Langston, 127 S.W.2d 263, 
198 Ark. 59. 

Cal.—Laubscher v. Blake, 46 P. 2d 836, 
7 Cal.App.2d 376. 

Mo.—Morris v. E. I. Du Pont De Ne¬ 
mours & Co., 139 S.W.2d 984, 346 
Mo. 126, 129 A.L.R, 352—Aly v. 
Terminal R. Ass’n of St. Louis, 119 
S.W.2d 363, 342 Mo. 1116, certio¬ 
rari denied Terminal R. Ass’n of 
St. Louis V. Aly, 59 S. Ct. 251, 305 
U.S. 655, 83 L.Bd. 424—In re Nel¬ 
son's Estate, App., 186 S.W.2d 890. 

Ohio.—Simes v. Dayton-Xenia Ry. 
Co., App., 36 N.E.2d 517. 

22 C.J. p 790 note 3. 

27. R.I.—Carr v. American Locomo¬ 
tive Co., 68 A. 678, 26 R.I. 180. 

28. W.Va.—Tarr v. Keller Lumber & 
Construction Co,, 144 S.E. 881, 106 
W.Va. 99, 60 A.L.R. 570. 

29. U.S,—Burr v. Duryee, N. J., 1 
Wall. 631, 579, 17 L.Ed. .650, 660, 
661. 

64 C.J, p 791 note 6. 

30. Iowa.—Stockwell v. Chicago, C. 
& D. R, Co., 43 Iowa 470. 

Mass.—Dow V. Bulfinch, 78 N.E. 416, 
192 Mass. 281. 

64 C.J. p 86 note 7—22 C.J. p 701 note 

7. 

31. N.Y.—In re Gartland's Will, 112 
N.Y.S. 719, 60 Misc. 33, 'G Mills 
Surr. 484, affirmed 119 -N.Y.S. 1125, 
136 App.Div. 916. 

32. Mass.—^Brown v. Foster, 113 
Mass. 136, 18 Am.R, 463. 

33. Kan.—Ort v. Fowlre, 2 P. 580, 31 
Kan. 478, 47 Am.R. 501. 

34. La.—Spurlock v. Shreveport 
Tract. Co., 42 So. 575, 118 La. 1. 

22 C.J. p 791 note 11. 

35. Minn.—Hatfield v. St. Paul, etc., 
R. Co., -22 N.W. 176, 33 Minn, 130, 
63 Am.R. 14. 

Neb.—Huff V. Nims, 9 N.W. 548, 11 
Neb. 363. 

36. Tex.—Gulf, etc., R. Co. v. 

Butcher, 18 S.W. 583, 83 Tex. 309, 
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37. N.J.—Cortese v. Cortese, 76 A. 
2d 717, 10 N.J.Super. 162. 

N.Y.—In re Swahn’s Will, 285 N.Y.S. 

234, 158 Misc. 17. 

Statute held coustitutioual 
N.J.—Cortese v. Cortese, 76 A.2d 717, 
10 N.J.Super. 152. 

Right of party in default 

In husband’s action to annul mar¬ 
riage for wife’s fraudulent conceal¬ 
ment of pregnancy, his motion for 
blood-grouping test will be granted, 
although he has not complied with 
order of court awarding wife tem¬ 
porary alimony and counsel fee.— 
D’Agostino v. D’Agostino, 17 N.Y.S. 
2d 905, 173 Misc. 312. 

Putative father 

Where the issue In a will probate 
case involved the question whether a 
female beneficiary was married to 
designated person and was mother 
■of designated children it was not 
proper to order putative father to 
•submit to blood-grouping test for 
determination of paternity of chil¬ 
dren, where ho was neither legatee 
nor statutory distributee of decedent 
nor party to proceeding f-or probate of 
will.—In re Swahn’s Will, 285 N.Y.S. 
234, 158 Misc. 17. 

Fraudulent representations 
Where the issue on which a blood- 
grouping test is requested is one of 
fraudulent representations, the per¬ 
son requesting the test must make a 
prima facie demonstration that such 
representations were actually made. 
—In re Swahn's Will, supra. 

38. N.J.—Cortese v. Cortese, 76 A. 
2d 717, 10 N.J.Super. 152. 

(Danger to health 

Proof that the giving of blood 
would endanger the health of the 
person submitting to it would be a 
proper reason for exercising discre¬ 
tion to deny an order to compel such 
person to take a blood test, but bur¬ 
den of proof to show that taking of 
test in a given case would endan- 
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Experiments by jury. The members of the jury 
are not at liberty to try experiments for themselves 
out of court.39 

Time for request or demonstration, A request for 
permission to make a demonstration or test is prop¬ 
erly denied where made after the close of the evi¬ 
dence^® or after argument has commenced.^! Where 
a party fails, without explanation, to make demon¬ 
strations within the time allowed, refusal of the 
court after the case is called to grant permission 
to make a demonstration has been held not to be 

crroneous.'^^ 

b. Examination of Person or Demonstration of 
Injury 

The court may permit a physical examination of 
plaintiff to be made by a medical man in the presence 
of the jury, or a demonstration of the nature and extent 
of the injury or the disability resulting therefrom. 

In personal injury actions, the court may in its 
discretion permit a physical examination of plaintiff 
to be made by a medical man in the presence of 
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the jury,^^ or a demonstration of the nature and 
extent of his injury or the disability resulting there¬ 
from,^^ and, it has been, held, the court has power 
in a proper case to direct that this be done,^^ pro¬ 
vided the circumstances are not such as to excite 
sympathy or prejudice in the minds of the jury,**® 
and subject to the limitations of decency and pro- 
priety.47 However, it has also been held that a 
plaintiff cannot be compelled to submit to an ex¬ 
amination by an expert in the presence of the jury, 
and that the refusal of a request for such an ex¬ 
amination is not rendered improper by the fact that 
plaintiff afterward offered to exhibit an injured 
member to the jury.'*® An expert may, at the 
instance of plaintiff, examine his injured member 
in the presence of the jury,®® and where plaintiff 
voluntarily exhibits the injured member to the 
jury, it may be examined by an expert on behalf 
of -defendant.®! 

A practical illustration of the physical condition 
of an injured person may be given before the 
jury,®2 unless the alleged injuries are not visible 


ger health should be on the person 
making the assertion.—Cortese v. 
Cortese, supra. 

39. Cal.—People v. Conkling, 44 P. 
616, 111 Cal. 61-6. 

Kan.—Corpus (Ttiris quoted in Downs 
V. Possey, 61 P.2d 875, 877, 144 
Kan. 456. 

40 . Vt.—^Bagley v. Mason, 37 A. 287, 
69 Vt. 175. 

64 O.J. p 36 note 9. 

41 . U.S.—^Howell* V. Hartford F. Ins. 
Co., C.C.ni., 12 F.Cas.No,6,780. 

42 . Cal.—Grupe v. Click, 160 P.2d 
832, 26 Cal.2d 680. 

43. Ill.—City of Lanark v. Dougher¬ 
ty, 38 Ibr.E. 892, 153 Ill. 163. 

64 C.J. p 86 note 12. 

' 44 . Ind.—^Pennsylvania Ice & Coal 
Co. V. Blischer, 21 N'.E.2d 436, 106 
Ind.App. 613. 

64 C.J. p 86 note 14. 

PartlcTilar demonstrations 

(1) In personal injury action, per¬ 
mitting demonstration of plaintiff's 
medical witness in showing limited 
movement of plaintiff's arm was not 
an abuse of discretion.—Pennsylvania 
Ice & Coal Co. v. Elischer, 21 N.E.<2d 
436, 106 Ind.App. 613. 

(2) Permitting medical witness 
physically to manipulate his fingers 
on injured party's neck and to pinch 
the cervical vertebrae of injured per¬ 
son in presence of jury in course of a 
medical examination of injured p-arts 
was not abuse of discretion.—^Wil¬ 
loughby V. Zylstra, 42 P.2d 685, 6 
Cal.App.2d 297. 


45. Minn.—^Hatfield v. St. Paul & D. 
R. Co., 22 N.W. 176, 33 Minn. 130, 
53 Am.R. 14. 

64 C.J. p 86 note 15. 

46. Neb.—Pel-sch v. Babb, 101 N.W. 
1011, 72 Neb. 73*6. 

64 C.J. p 87 note 16. 

Demonstration evoking exclamations 
of pain 

(1) Permitting a doctor to run his 
hands and fingers up and down the 
spine of injured plaintiff evoking ex¬ 
clamations on his part was held im¬ 
proper.—Meyer v. Johnson, 30 S.W. 
2d 641, 224 Mo.App. 565. 

(2) In action for injuries, permit¬ 
ting experiment wherein physician 
raised plaintiff’s arm while she cried 
out in pain was held to be an abuse 
of discretion, where condition of arm 
and shoulder had been testified to and 
demonstration of pain was to have 
been expected.—^Peters v. Hockley, 63 
P.2d 1069, 152 Or. 434, 103 A.L.R. 
1347. 

(3) Permitting demonstration by 
physician of subjective symptoms by 
plaintiff's attempting to bend for¬ 
ward, backward, and sideways while 
he was crying out with pain and de¬ 
claring *‘It hurts so bad I can’t 
stoop," was held improper as tending 
to excite the sympathy of the jury. 
—Lampa v. Hakola, 55 P.2d 13, 152 
Or. 626. 

47. Iowa.—State v. Stevens, 110 N. 
W. 1037, 133 Iowa 684. 

64 C.J. p 87 note 17. 

48. Del.—Mills v. Wilmington City 
R. Co., 40 A. 1114, 15 Del. 269. 

22 C.J. p 790 note 95. 
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49. Ind.—^Aspy v. Botkins, 66 N.E. 
462, 160 Ind. 170. 

22 C.J. p 790 note 96. 

50. Ill.—Lanark v. Dougherty, 38 
N.E. 892, 153 Ill. 163. 

51. Mo.—^Haynes v. Trenton, 27 S. 
W. 622, 123 Mo. 326. 

N.T.—Cole V. Fall- Brook Coal Co., 34 
N.T.S. 572, 87 Hun 684, affirmed 
53 N.E. 670, 159 N.T. 59. 

52. Conn.—^Friedler v. Hekeler, 112 
A. 651, 96 Conn. 29. 

Ga.—^Pidcock v. West, 102 S.B. 360, 
24 Ga.App. 785. 

Ill.—Avram v. Hammond, 107 N.E. 
2d 882, 348 Ill.App. 68—Swalm v. 
City of Joliet, 219 Ill.App. 123. 
Iowa.—Olson v. Tyner, 257 N.W. 638, 
219 Iowa 251. 

22 C.J. p 789 note 82. 

Peeling injured member 

(1) In an action for injuries it was 
held not error to permit plaintiff to 
enter the jury box and allow jurors 
to feel a lump on his arm.—Grubaugh 
V. Simon J. Murphy Co., 177 N.W. 
217, 209 Mich. 551. 

(2) Inviting members of jury to 
feel plaintiff's injured knee has, how¬ 
ever, been held to be improper.—Coca 
Cola Bottling Co. v. Hankins, Civ. 
App., 245 S.W.2d 740, reversed on, 
other grounds Hankins v. Coca Cola 
Bottling Co., 249 S.W.>2d 1008, 151 
Tex. 303. 

Raising arm 

In perso-nal injury action, permit¬ 
ting plaintiff in presence of jury to 
raise her injured arm as far as she 
could was not improper.—Free v. 
Chicago Motor Coach Co., 95 N.E.2d 
i 522, 341 IlLApp. 562. 
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and there is danger of simulation.^^ Whether the 
examination or demonstration shall be made in the 
home of a plaintiff not able to come to court is 
within the discretion of the trial judge.^^ 

c. Identity or Similarity of Articles or Condi¬ 
tions 

An article used in an experiment must ordinarily 
be shown to be identical with the article involved in the 
case, although a change in form, not affecting the re¬ 
sult, may not be fatal. 

Where an article is used in an experiment, it 
must ordinarily be shown that it is identical with 
the article involved in the case, ^ 5 although a change 
in form, not affecting the result, may not be fatal.®® 
In order that any experiment, demonstration, or test 
may be made, or evidence thereof received, in a 
trial, there must be substantial identity of its con¬ 
ditions with those involved in the action.®'^ If 
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similar conditions cannot be reproduced an experi¬ 
ment is incompetent further than it may constitute 
evidence of the physical act it portrays,®S and it 
may be properly excluded.®® 

§ 47. View and Inspection 

a. In general 

b. Proceedings to obtain view 

c. Conduct of view 

a. In General 

Generally speaking, the court has the power in its 
discretion to grant or refuse a re<|uest for a view of the 
premises or object involved in the action by the Jury. 

At common law, and under some statutes, the 
judge before whom the trial of an action is pending 
has discretion to permit or refuse to permit the 
jury to view and inspect the premises or place®® or 


SlcxOl 

(1; Examination by jury of skull 
of injured plaintiff to see whether 
spot filled in was as hard as sur¬ 
rounding bone was held proper.—Mc- 
Andrews v. Leonard, 134 A. 710, 99 
Vt. 512. 

(2) In action for skull injury, 
claimed to be concealed by plaintiff’s 
hair, it was not improper to permit 
jurors to place their fingers on claim¬ 
ed depression in -plaintiff’s skull.— 
Bluebird Baking Co. v. McCarthy, 
Ohio App. 36 N.E.2d 801. 

Walkixi.g 

Permitting plaintiff, in personal in¬ 
jury action, to walk before jury to 
show that he limped was not im¬ 
proper.—O’Keefe v. Ripp, 166 A. 197, 
110 N.J.Law 555. 

53. Tenn.—Corpus Juris quoted in 
Grulf Refining Co. v. Frazier, 15 
Tenn.App. 662, 686. 

22 C.J. p 789 note 83. 

54. Mass.—Blanchard v. Holyoke St. 

R. Co., 72 IN.E. 94, 186 Mass. 682. 

55. Colo.—Daniels v. Stock, 130 P. 
1031, 23 CoIo.App. 529. 

22 C.J. p 791 note 12. 

56. Mo.—Bloecher v. Duerbeck, 92 

S. W.2d 681, 338 Mo. 535. 

22 C.J. p 791 note 13. 

'0‘se of human skeleton 

Whether a human skeleton should 
be brought into court to demonstrate 
to the jury the bone injuries which 
guest received in automobile accident 
is for discretion of trial court.—^Wor¬ 
cester V. McClurkin, 5 S.E.2d 609, 
174 Va. 221. 

Improvised model 

In action for injuries sustained as 
result of explosion of hot water 
heating system, demonstration -put on 
before jury by expert witness with 
an improvised model of heater made 
with copper boiler and glass tubes 


was held not fatal.—Bloecher v. 
Duerbeck, 92 S.W.2d 681, 338 Mo. 635. 

57. Ala.—Shows v. Brunson, 159 So. 
248, 229 Ala. 682. 

Ariz.—Ong v. Pacific Finance Corp. 

of Cal., 222 P.2d 801, 70 Ariz. 426. 
Hawaii.—^LalaJcea v. Laupahoehoe Su¬ 
gar Co., 33 Hawaii 745. 

Iowa.—Crorpus Juris cited in Pond v. 
Anderson, 44 •N.W.2d 372, 376, 241 
Iowa 1038. 

Miss,—Gulf, M. & 2Sr. R. Co. v. Kelly, 
171 So. 883, 178 Miss. 531, certio¬ 
rari denied 57 S.Ct. 938, 301 U.S. 
705, 81 L.Ed. 1359. 

Mo.—Holyfield v. Joplin Coca Cola 
Bottling Co., App., 170 S.W.2d 451. 
Neb.—Pranks v. Jird-on, 20 N.W.2d 
597, 146 Neb. 585. 

S.D.—Usietten v. City of Brookings, 
235 N.W. 705, 58 S.D. 303, reheard 
240 N.W. 851, 69 S.D. 477. 

64 C.J. p 87 note 20. 

Bemonstratiou of work with artifi¬ 
cial hands 

In action for injuries necessitating 
amputation of arm below elbow, a 
witness for defendant, who had lost 
both arms below the elbow was per¬ 
mitted to demonstrate the work that 
could be done with artificial* hands.— 
Larson v. Great Northern Ry. Co., 
189 N.W. 423, 153 Minn. 9. 

Experiment outside courtroom 
should never be authorized unless it 
be shown beyond reasonable doubt 
that conditions at time of trial are 
identical with those at time of injury 
and each party has proper opportu¬ 
nity to ascertain facts before experi¬ 
ment is made.—Gulf, M. & N. R. Co. 
V. Kelly, 171 So. 883, 178 Miss. 531, 
certiorari denied 57 S.Ct. 938, 301 
U.S. 705, 81 L.Ed. 1359. 

Similar bus 

In passenger's action against bus 
company for injuries allegedly re¬ 
ceived when caught between auto- 
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matic doors while departing from 
bus, permitting company to con¬ 
duct experiments in presence of jury 
with a bus similar to those used on 
line on which plaintiff claimed to 
have been injured was proper, al¬ 
though there was no evidence to 
show bus was in same condition as 
one on which plaintiff was injured, 
where bus on which plaintiff claimed 
to have been injured could not be 
identified, and company claimed acci¬ 
dent did not happen.—Shaw v. New 
Orleans Public Service, La.App., 188 
So. 187. 

58. Hawaii.—^Lalakea v. Laupahoe¬ 
hoe Sugar Co., 33 Hawaii 745. 

59. Ohio.—Ohio Power Co. v. Fittro, 
173 N.E. 33, 36 Ohio App. 186. 

Distance voltage would jump from 
wire 

Ohio.—Ohio Power Oo. v. Fittro, su¬ 
pra. 

60. Ala.—^Johnson v. Louisville & 
N. R. Co., 198 So. 350, 240 Ala. 
219. 

Ark.—Barrett v. Fort Smith Struc¬ 
tural Steel Co., 246 S.W.2d 414, 220 
Ark. 114—Lee v. Crittenden Coun¬ 
ty, 226 S.W.2d 79, 216 Ark. 480— 
Missouri Pac. R. Co. v. Frye, 214 
S.W.2d 495, 214 Ark. 92—^Missouri 
Pac. R. Co. V. Foreman, 119 S.W. 
2d 747, 196 Ark. 636—Southern, 

Kansas Stage Lines Co. v. Ruff, 101 
S.W.2d 968, 193 Ark. 684. 

Cal.—^Nunneley v. Edgar Hotel, 225* 
P.2d 497, 36 Cal.2d 403. 

D.C.—Coleman v. Chudnow, Mun. 
App., 35 A.2d 925. 

Ga.—Corpus Juris quoted la Moore 
V. Macon Coca-Cola Bottling Co.,. 
178 S.E. 711, 713, 180 Ga. 335, an¬ 
swer conformed to 179 S.E. 916, 51 
Ga.App. 148—Shahan v. American 
Tel. & Tel. Co., 35 S.E.2d 5, 72 Ga. 
App. 749. 
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Idaho.—^Hughes v. Hudelson, 169 P.2d 
712, 67 Idaho 10. 

Tnd.—^Evansville & O. V. Ry. Co. v. 
Woosley, 93 N.E.2d 355, 120 Ind. 
App. 570—^Holmes v. Combs, 90 N. 
E.2d 822, 120 Ind.App. 331. 

Iowa.—^Neal v. Miller, 280 N.W. 499, 
225 Iowa 252. 

Kan.—^Williams v. Kansas City Pub¬ 
lic Service Co., 78 P.2d 41, 147 Kan. 
537—Headington v. Central Bldg. 
Co., 41 P.2d 1040, 141 Kan. 338. 
Ky.—Ford v. McQueary, 239 S.W.2d 
486—^Home Laundry Co. v. Cook, 
125 S.W.2d 763, 277 Ky. 8—Roeder- 
er’s Adm’x v. Gray, 69 S.W.2d 998, 
263 Ky. 669—City of Newport v. 
McElwee, 55 S.W.2d 665, 246 Ky. 
659. 

Minn.—Jedneak v. Minneapolis Gen¬ 
eral Elec. Co., 4 N.'W.2d 326. 212 
Minn. 226. 

Miss.—Laurel Equipment Co. v. Mat¬ 
thews, 67 So.2d 258—^Poteete v. 
City of Water Valley. 42 So.2d 112, 
207 Miss. 173—^National Box Co. v. 
Bradley, 157 So. 91, 171 Miss. 15. 
Mo.—Cforpus Juris cited in State ex 
rel. Green v. James, 195 S.W.2d 
669, 672, 355 Mo. 223—State ex inf. 
McKittrick ex rel. Chambers v. 
Jones, 185 S.W.2d 17. 353 Mo. 900. 
—^Hofstatter v. Johnson, App., 208 
S.W.2d 924. 

Neb.—^Langdon v. Loup River Public 
Power List., 13 N.W.2d 168, 144 
Neb. 325—^Large v. Johnson, 248 
N.W. 400, 124 Neb. 821. 

Okl.—^Denver Producing & Refining 
Co. V. Meeker. 188 P.2d 858, 199 
Okl. 588—Texas Co. v. Harrison, 
141 P.2d 802, 193 Okl. 185—Rodgers 
V. Oklahoma Wheat Pool Terminal 
Corp., 96 P.2d 1040, 186 Okl. 171— 
City of Norman v. Lewis, 69 P.2d 
377, 180 Okl. 344—Phillips Petrole¬ 
um Co. V. Malone, 66 P.2d 5, 179 
Okl. 449—^Empire Pipe Line Co. v. 
Dowdy, 60 P.2d 757, 177 Okl. 386— 
Robinson Oil Corporation v. Davis, 
43 P.2d 764, 171 Okl. 557. 

Pa.—Higgins v. Jones, 11 A.2d 158, 
337 Pa, 401—Brown v. Jones, 10 A. 
2d 839, 138 Pa.Super. 350. 

Tex.—Woodrum Truck Lines v. 

Bailey, Com.App., 57 S.W.2d 92. 
Ya.—Crockett v. Commonwealth, 47 
S.B.2d 377, 187 Ya, 687. 

Wash.—State v. McVeigh, 214 P.2d 
165, 35 Wash.2d 493—Portland-Se- 
attle Auto Freight v. Jones, 131 P. 
2d 736, 15 Wash.2d 603. 

W.Ya.—Thrasher v. Amere Gas Util¬ 
ities Co., 75 'S.E.2d 376—Daugherty 
V. Baltimore & O. R Co., 64 S.E.2d 
231, 135 W.Ya. 688. 

64 C.J. p 87 note 26, p 88 note 27. 
Demonstrations, experiments, and 
tests by or before jury see supra § 
46. 

Inspection evidence see Evidence §§ 
601-610. 

Unauthorized view or inspection see 
infra § 459. 


View or inspection: 

By judge in trials without Jury 
see infra § 588. 

In: 

Condemnation proceedings see 
Eminent Domain § 288. 
Criminal prosecutions see Crim¬ 
inal Law § 986. 

The time, circtLmsta3Lces, and con¬ 
ditions under which a view will be 
permitted are within the discretion 
of the trial court.—Panama City v. 
Eytchison, 184 So. 490, 134 Fla, 833. 
Statute held not invalid 
Cal.—Shields v. Oxnard Harbor Dish, 
116 P.2d 121, 46 Cal.App.2d 477. 
Allowing jury to decide 

Action of trial judge, with consent 
‘ of attorneys for both parties, in per¬ 
mitting jury to determine whether 
they should view premises, with a 
proper escort, was an exercise of ju¬ 
dicial dicretion, even though it bor-' 
rowed reassurance from acquiescence 
of jury, and might have been irregu¬ 
lar.—Ramsey v. Natchez Coca-Cola 
Bottling Co., Miss., 51 So.2d 779. 

Necessary to reach ends of justice 
Statute providing for view of prem¬ 
ises must be interpreted so that view 
is allowable only when the necessity 
therefor in order to reach ends of 
justice bears some fair relation by 
way of equivalency, in that interest, 
to the right which otherwise would 
be unhampered and unimpaired to 
have verdict reviewed on record evi¬ 
dence.—Great Atlantic & Pac. Tea 
Co. V. Davis, 171 So. 550, 177 Miss. 
5C2. 

Notwithstanding other rulings 

Although court in ruling on mo¬ 
tion for change of venue answered 
contention that such motion should 
be granted so that jury could view 
scene of accident by stating that 
photographic evidence was sufficient 
to portray scene, judge was not pre¬ 
cluded from determining whether ju¬ 
ry should be permitted to view scene 
of accident.—^Thompson v. State 
Highway Dept., 70 S.E.2d 241, 221 
S.C. 250. 

Abuse of discretion held not shown 
in permitting view 

(1) Generally. 

Ala,—Rutledge v. Brilliant Coal Co., 
22 So.2d 428, 247 Ala, 40. 

Ga.—Clark v. Sapp, 169 S.E. 692, 47 
Ga,App. 91. 

Ohio.—^Maggart v. Deaton, 87 N.E.2d 
352, 84 Ohio App. 327. 

Pa.—Rockefeller v. Bennett, 17 Pa, 
Dist. & Co. 239. 

Ya,-Baptist v. Slate, 173 S.E. 512, 
162 Ya. 1. 

(2) Where conditions had not 
changed since time of accident.— 
Pacific Mut. Life Ins. Co. v. Yeldell, 
62 So.2d 805, 36 Ala,App. 652. 

(3) Trial court did not abuse its 
discretion in allowing the jury to 
view the scene of accident over ob- 
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jection of plaintiffs that the premises 
were not in the same condition at 
time of trial as at date of accident, 
and that accident occurred at night 
while jury viewed the premises dur¬ 
ing the daytime.—Goetz v. Burgess, 
238 P.2d 444, 72 Idaho 186. 

Abuse of discretioxL held not shown in 
denying view 

(1) Generally. 

Ark.—^Holimon v. Rice, 185 S.W.2d 
927, 208 Ark. 279. 

Ky.—W. G. Duncan Coal Co. v. Jones, 
254 S.W.2d 720—Browning's Adm*x 
V. Louisville & N. R. Co., 171 S.W. 
2d 448, 294 Ky. 317. 

Minn.—Erickson v. Northern Minn. 
Nat. Bank of Duluth, 50 N.W. 2d 
489, 235 Minn. 232. 

Neb.—^Ricenbaw v. Kraus, 61 N.W. 2d 
350, 157 Neb. 723. 

, Ohio.—McMullen v. F. & R. Lazarus 
& Co., App., 107 N.E.2d 250—Bush 
V. City of Columbus, App., 103 N. 
E.2d 274. 

(2) In action for death of boy fall¬ 
ing into elevator shaft, refusing ju¬ 
ry view of premises was not abuse 
of discretion, even though court had 
indicated di:ffierent intention during 
trial, where defendant was not mis¬ 
led thereby in withholding testimony. 
—State, to Use of Schiller, v. Hecht 
Co., 169 A. 311, 165 Md. 415. 

(3) In action for death resulting 
from railroad crossing collision at 
night, whether the jury should have 
been sent at night to view crossing 
was a matter within reasonable dis¬ 
cretion of trial court, and denial of 
such request was not an abuse of dis¬ 
cretion.—Moore v. Illinois Cent. R. 
Co., 183 S.W.2d 29, 298 Ky. 433. 

(4) Where consumer brought ac¬ 
tion against bottling company on ba¬ 
sis of breach of warranty, refusal of 
trial court to permit jury to view de¬ 
fendant’s premises for purpose of en¬ 
abling company thereby to disprove 
its negligence was not an abuse of 
discretion, since negligence was not 
in issue.—Lundquist v. Coca Cola 
Bottling, 254 P.2d 488, 42 Wash.2d 
170. 

Abuse of discretion held shown in de^- 
nying view 

(1) In action by tenant's employee 
against landlord for injury in fall on 
stairway, court abused discretion in 
not permitting jury to view premises, 
where building was short distance 
from courthouse, and steps were in 
same condition as at time of injury. 
— ^Nash V. Searcy, 75 S.W.2d 1052, 256 
Ky. 234. 

(2) In motorist^s action for inju¬ 
ries sustained in collision with truck, 
refusal to permit jury to view locus 
in quo on ground that much time had 
intervened since collision was an 
abuse of discretion, where automo¬ 
bile’s skid marks, which were import- 
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an article or object®^ involved in the action. This 
discretion is not subject to review unless abused, as 
discussed in Appeal and Error § 1618. The fact 
that both parties apply for, or consent to, the grant¬ 
ing of a view or inspection does not deprive the 
court of discretion to refuse it.^^ Strict compliance 
must be had with the provisions of the statute gov¬ 
erning the grant or refusal of the view,^3 Stat¬ 
utory provisions have been construed to repeal the 
common-law right of the judge to permit the jury 
to view the premises or property involved which 


cannot be produced in court.®^ 

As a general principle, a view or inspection 
should be granted only where it is reasonably cer¬ 
tain that it will be of substantial aid to the jury in 
reaching a correct verdict.^5 The court may refuse 
to allow a view where it docs not appear that the 
jury would be materially assisted thereby,®or where 
they are already familiar with the premises in¬ 
volved,®'^ or where photographs, diagrams, or maps 
in evidence adequately present the situation,®® or 
where the jury does not feel that a view would be 


ant In determining who was on 
wrong side of road, were shown to 
be in substantially same condition 
as when made.—Stanley v. Powers, 
169 So. 861, 126 Pla. 322. 

(3) In suit for injuries caused by 
drinking from a bottle of beverage 
in which foreign matter was found, 
where plaintiffs proof of negligence 
was based on circumstantial evi¬ 
dence, defendant’s plant was but a 
few blocks from courthouse and was, 
with one minor exception, in iden¬ 
tically the same condition as at time 
drink was bottled, refusal to permit 
jury to inspect plant was an abuse 
of discretion.—^Washington Coca 
Cola Bottling Works v, Kelly, D.C. 
Mun.App., 40 A.2d 85. 

61. U.S.—American Glycerin Co. v. 
Eason Oil Co., C.C.A.Okl., 98 P.2d 
479, certiorari denied 59 S.Ct 107, 
305 U.S. 640, 83 L.Ed. 413, rehear¬ 
ing denied 69 S.Ct. 153, 305 U.S. 
672, 83 L.Ed. 435. 

Ariz.—^Western Truck Lines v. Ber¬ 
ry, 78 P,2d 997, 52 Ariz. 38. 

Keb.—Costello v. Hild, 40 N.W.2d 
228, 152 Keb. 1. 

Or.—State by and through State 
Highway Commission v. Sauers, | 
262 P.2d 678, 199 Or, 417—Corpus j 
Juris QLUoted in State v. Black, 236 
P.2d 326, 329, 193 Or. 295. 

Utah.—Balle v. Smith, 17 P.2d 224, 
81 Utah 179. 

64 C.J. p 88 notes 26, 27. 

Xucident of trial 

A jury view of objects that are 
physically imr)ossible to be brought 
into courtroom is an incident of a 
trial by jury.—Yeary v. Holbrook, 
198 S.E. 441, 171 Va. 266. 

After proper foundation 

In action for death of plaintiff’s in¬ 
testate, who was killed when auto¬ 
mobile was struck by trailer at¬ 
tached to defendants’ truck, permit¬ 
ting jury to Inspect truck and trailer 
was discretionary on identification 
of truck and trailer, and showing 
that there had been no change there¬ 
in, where question whether trailer 
would trarck the truck was in dis¬ 
pute.—Nelson y, Belcher Lumber Co., 
166 So. 808, 232 Ala. 116. 


Abuse of discretion held not shown 
in permitting view 

(1) Generally.—Smith v. Roths¬ 
child, 39 P.2d 464, 3 Cal.App.2d 273. 

(2) Where no proof was made that 
streetcar used in demonstration, or 
that manner of opening doors and 
steps was at all different from condi¬ 
tion of device at time of accident, 
permitting demonstration of mechan¬ 
ical operation of streetcar door and 
steps was not error.—^Newman v. 
Los Angeles Transit Lines, 262 P.2d 
95, 120 Cal.2d 685. 

Abuso of discretion held not shown 
in den 3 nng view 

Mo.—Jackson v. City of Malden, 
App., 72 S.W.2d 850. 

! Wis,—Schleif v. Honeck, 24 N.W.2d 
602, 249 Wis. 276. 

62. Miss.—Floyd v. Williams, 22 So. 
2d 365, 198 Miss. 350— Corpus Ju¬ 
ris cited in National Box Co. v. 
Bradley, 157 So. 91, 93, 171 Miss. 
15. 

Neb.—^Robison v. Troy Laundry, 180 
N.W. 43, 105 Neb. 267. 

63. Miss.—Poteete v. City of Water 
Valley, 42 So.2d 112, 207 Miss. 173. 

64. Tex.—'Woodrum Truck Lines v. 
Bailey, Com.App., 67 S.W.2d 92. 

65. Va.—Chesapeake & O. Ry. Co. v. 
Nickel, 161 S.E. 248, 157 Va. 382. 

64 C.J. p 88 note 29. 

Other statements of rule 

(1) Trial judge’s exercise of dis¬ 
cretion as to permitting jury to view 
premises is to be controlled by is¬ 
sues and status of evidence and its 
inferences, and to aid jury in under¬ 
standing issues and appraising evi¬ 
dence.—Rutledge V. Brilliant Coal 
Co., 22 So.2d 428, 247 Ala. 40. 

(2) A request for view should not 
be granted unless it is reasonably 
certain that it will be of essential 
aid to jury in reaching correct vex’- 
dict, and not merely of some aid, and 
that it is impracticable and inefficient 
to present material elements to jury 
by photographs, diagrams, or meas¬ 
urements.—Floyd V. Williams, 22 So. 
2d 365, 198 Miss. 350—Great Atlantic 
& Pacific Tea Co., 171 So. 560, 177 
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Miss. 662—National Box Co. v. Brad¬ 
ley, 157 So. 91, 171 Mi.ss. 15. 

66. Ark.—Southern Kansas Stage 
Lines Co. v. Ruff, 101 S.W.2d 968, 
193 Ark. 684. 

Ind.—Evansville & O. V. Ry. Co. v. 
Woosley, 93 N.E.2a 355, 120 Ind. 
App. 570—Holmes v. Combs, 90 N. 
E.2d 822, 120 Ind.App. 331. 

I Kan.—William.s v. Kansas City Pub¬ 
lic Service Co., 78 r.2d 41, 147 
Kan. 537. 

Ky.—Home Laundry Co. v. Cook, 125 
S.W.2d 763, 277 Ky. 8. 

Miss.—Meridian Coca Cola Bottling 
Co. V. Illgos, 191 So. 817, 187 Miss. 
27. 

Neb.—Langdon v. Loup River I^ublic 
Power List., 13 N.W.2d 168, 144 
Nob. 325. 

W.Va.—Thraslier v. Amoro Gas Utili¬ 
ties Co., 75 S.E.2d 376. 

64 aj. p 89 note 30—42 C.J. p 1240 
note 63. 

67. Ark.—Missouri Pac. R. Co. v. 
Plunt, 08 S.W.2d 74, 103 Ark. 176. 

Ill.—J. F. Humphreys Co. v. City 
of Bloomington, 246 IIl.App. 334. 

Pa.—Smith v. Penn Federal Corporar 
tion, 172 A. 147, 315 I’a. 20. 

68. Ark.—Mis.sourl Pac. R. Co. ▼. 
Foreman, 119 S.W.2d 747, 196 Ark. 
636—Southern Kansas Stage Lines 
Co. V, Uuff, 101 S.W.2d 968, 193 
Ark. CS4. 

Ind.—^ITolrne.s v. Combs, 90 N.B,2d 
822, 120 Incl.App. 331. 

Ky.—Ford v. McQuoary, 239 S.W.2d 
486. 

Miss.—Floyd v, Williams, 22 So.2d 
365, 198 Miss. 350—Yfizoo & M. V- 
R. Co. V. Ijnmcnsdorf, 177 So. 60, 
180 Miss. 426, suggestion of error 
overruled 178 So, 80, 180 Miss. 426, 

Pa.—Higgins v. Jones, 11 A.2a 168, 
337 Pa. 401—ISrown v. Jones, 10 
A.2d 839, 138 l^a.Supor. 350. 

S.C.—Thornp.son v. South Carolina 
State Highway Dept., 79 S.E.2d 
160—Moody v. Dillon Co., 43 S.E. 
2d 201, 210 S.C. 458. 

W.Va.—Thrasher v. Amere Gas Utili¬ 
ties Co., 75 S.E.2d 376—Daugherty 
V. Baltimore & 0, R, Co., 64 S.E.2d 
231, 136 W.Va. 688. 

64 C.J. p 89 note 32. 
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helpful or of benefit to them.®^ The court may also, 
in determining whether the view shall be permitted, 
consider such matters as expense,'^® delay,the 

distance to be traveled,inconvenience,'^3 and the 

complication and uncertainty, or want of it, in the 
evidence.'^^ 

Ordinarily it is proper to refuse to permit a view 
where changes have taken place since the time to 
which the action relates'^5 or where it is not shown 
that the conditions are the same.'^^ On the other 
hand, a view may be granted, even though some of 
the conditions have changed, if the change is not 
ipaterial,'^'^ or if the character and extent of such 
changes are properly brought out in the evidence, 
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or by cautionary instructions;*^^ and a change of 
some of the conditions does not make a view im¬ 
proper where the conditions in question in the action 
have not changed,^0 or where the changes have re¬ 
sulted from the act or omission on which the action 
is based.st The passage of a long period of time 
since the acts complained of does not necessarily 
render a view of the premises improper where the 
evidence of the effect of those acts is in sharp con¬ 
flicts^ or where the view would aid the jury in 
understanding the evidence.83 

In those jurisdictions in which it is the rule that 
knowledge derived from a view or inspection can¬ 
not be considered as evidence, as discussed infra 


69. La.—^Franklin v. New Orleans 
Public Service, App., 187 8o. 126. 

64 C.J. p 89 note 33. 

70. Ala.—U. S. Cast Iron Pipe & 
Foundry Co. v. Granger, 56 So. 244, 
172 Ala. 546. 

D.C.—^Washington Coca Cola Bottling 
Works V. Kelly, Mun.App., 40 A 2d 
85, 

Miss.—^National Box Co. v. Bradley, 
157 So. 91, 171 Miss. 15. 

71. Ala,—U. S. Cast Iron Pipe & 
Foundry Co. v. Granger, 55 So. 244, 
172 Ala. 546. 

D.C.—^Washington Coca Cola Bottling 
Works V. Kelly, Mun.App., 40 A.2d 
85. 

Miss,—^National Box Co. v. Bradley, 
157 So. 91, 171 Miss. 15. 

72. Ala.—tr. S. Cast Iron Pipe & 
Foundry Co. v. Granger, 65 So. 244, 
172 Ala. 546. 

Ind.—Holmes v. Combs, 90 N.E.2d 
822, 120 Ind.App. 331. 

Miss.—^National Box Co. v. Bradley, 
157 So. 91. 171 Miss. 15. 

Pa.—^Higgins v. Jones, 11 A.2d 158, 
337 Pa. 401—Brown v. Jones, 10 A. 
2d 839, 138 Pa.Super. 350. 

73. Ind.—^Holmes v. Combs, 90 N.B. 
2d 822, 120 Ind.App. 331. 

Miss.—^National Box Co. v. Bradley, 
157 So. 91, 171 Miss. 15. 

74. Ala.—U. S. Cast Iron Pipe & 
Foundry Co. v. Granger, 55 So. 244, 
172 Ala. 546. 

75. Ark.—^Missouri Pac. R. Co. v. 
Frye, 214 S.W.2d 495, 214 Ark. 92. 

Ky.—^Premier Motors v. Smith’s 
Adm’x, 178 S.W.2d 205, 296 Ky. 
642—City of Newport v. McElwee, 
55 S.W.2d 665, 246 Ky. 659. 

Miss.—^Poteete v. City of Water Val¬ 
ley, 42 So.2d 112, 207 Miss. 173 
—City of Meridian v. Moody, 186 
So. 649, 185 Miss. 340—Yazoo & M. 
V. R. Co. V. Lamensdorf, 177 So. 
60, 180 Miss. 426, suggestion of 
error overruled 178 So. 80, 180 
Miss. 426—^Yorkshire Ins. Co. v. 
Brewer, 166 So. 361, 176 Miss. 538— 
Corpus Juris cited in National Box 


Co. V. Bradley, 157 So. 91, 93, 171 
Miss. 15. 

Okl.—^Denver Producing & Refining 
Co. V. Meeker, 188 P.2d 858, 199 
Okl. 588—Rodgers v. Oklalxoma 
Wheat Pool Terminal Corp., 96 P. 
2d 1040, 186 Okl. 171—Phillips Pe¬ 
troleum Co. V. Malone, 66 P.2d 5, 
179 Okl, 449—^Empire Pipeline Co. 
V. Dowdy, 60 P.2d 757, 177 Okl. 386 
—^Ponca City v. Swayne, 50 P.2d 
1082, 174 Okl. 576. 

Or.—Cox V. Rand, 61 P.2d 1240, 155 
Or. 258. 

Pa.—Stroup V. Kaskie, Com.Pl., 21 
Northumb.Leg.J. 41. 

S.C.—Thompson v. South Carolina 
State Highway Dept., 79 S.B.2d 160 
—Moody v. Dillon Co., 43 S.E!.2d 
201, 210 -S.C. 458. 

W.Va.—Thrasher v. Amere Gas Utili¬ 
ties Co., 75 S.B.2d 376—^Daugherty 
V. Baltimore & O. R. Co., 64 S.E.2d 
231, 135 W.Va. 688. 

64 C.J. p 89 note 38—42 C.J. p 1240 
note 64. 

View of floor iu different building 
Permitting jury to view terrazzo 
floor in building other than the one 
in which plaintiff was injured and 
terrazzo floor on which plaintiff was 
injured was error, where there was 
no proof that terrazzo floor in other 
building was in same condition as 
floor on which plaintiff had been in¬ 
jured, and where proof showed that 
floor on which plaintiff had been 
injured was no longer waxed.—'Head- 
ington V. Central Bldg. Co., 41 P.2d 
1040, 141 Kan. 338. 

Change in size of occupants of car 
Refusing to permit jury to view 
occupants seated in automobile simi¬ 
lar to that involved in collision was 
not abuse of discretion, particularly 
where some time had elapsed since 
the accident, and the occupants had 
grown in size.—^Balle v. Smith, 17 
P.2d 224, 81 Utah 179. 

76. Cal.—^Parsell v. San Diego Con¬ 
sol. Gas & Elec. Co., 115 P.2d 639, 
46 Cal.App.2d 212. 

Ky.—B o w 1 i n g Green-Hopklnsville 
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Bus Co. V. Montgomery, 129 S.W.2d 
535, 278 Ky. 837. 

Or.—^Natwick v. Moyer, 163 P.2d 936, 
177 Or. 486. 

64 C.J. p 89 note 39. 

Conflicting evidence 

Refusing to permit Jury to view 
place of accident was not error where 
case was tried nearly year after ac¬ 
cident and evidence was conflicting 
as to whether condition was same at 
time of trial as at time of accident.— 
Robinson Oil Corporation v. Davis, 
43 P.2d 754, 171 Okl. 557. 

77. D.C.—^Hecht Co. v. Harrison, 137 
P.2d 687, 78 U.S.App.D.C. 93. 

Miss.—^Mississippi Power Co. v. Mc¬ 
Crary, 176 So. 165, 179 Miss. 427 
—FVanklin Fire Ins. Co. v. Brewer, 
159 So. 545, 173 Miss. 317, sugges¬ 
tion of error overruled 160 So. 387, 
173 Miss. 317. 

Or.—^Gorpus Juris cited in State v. 
Black, 236 P.2d 326, 330, 193 Or. 
295. 

64 C.J. p 89 note 40. 

78. Or.—Corpus Juris cited in. 

State V. Black, 236 P.2d 326, 330, 
193 Or. 295. 

64 C.J. p 89 note 41. 

79. Cal.—^Nunneley v. Edgar Hotel, 
225 P.2d 497, 36 Cal.2d 403. 

80. Wis.—^Polebitzke v. John Week 
Lumber Co., 181 N.W. 730, 173 Wis. 
609. 

64 C.J. p 89 note 42, 

Stairs painted 

In action by lessee’s invitee who 
fell on stairway of lessor’s premises, 
permitting jury to view premises 
which were same as at time of acci¬ 
dent, except that stairs were painted, 
was not error.—^Rau v. Redwood City 
Woman’s Club, 246 P.2d 12, 111 Cal. 
App.2d 646. 

81. Okl.—Spurrier Lumber Co. v. 
Dodson. 120 P. 934, 30 Okl. 412. 

82. Ga.—Shahan v. American Tel. ds 
Tel. Co., 35 S.E.2d 5, 72 Ga.App. 
749. 

83. Minn.—Miller v. Anchor Caa. 
Co., 45 N.W.2d 705, 233 Minn. 87. 
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§ 464, a view is properly denied where the purpose 
for which it is desired is to supply evidence, rather 
than to enable the jury to apprehend the evidence 
introduced.®^ However, it has been held that this 
rule does not restrict the granting of a view only to 
cases where it will aid the jury in applying the evi¬ 
dence adduced on the trial, and a view may be 
granted where the view will furnish in the thing 
itself a distinctly additional source of proof.®^ In 
those jurisdictions in which the jury are authorized 
to consider as evidence the knowledge it derives 
from a view or inspection, as considered infra § 464, 
a view should be permitted, if practicable, where the 
issue may readily be determined thereby.®® 

Admonitions and cautions, A direction to the 
jury merely to view the premises, and not to search 
for new or additional facts,®’^ or to ignore the fact 
that the mechanism examined may be in good op¬ 
erating order at the time of the view,®® has been 
held proper. 

Stage of trial at which view may he permitted is 
within the discretion of the court,®^ but ordinarily 
it should be had before the evidence is heard.®® It 
has been held that even after the jury have retired 
to consider their verdict the court may, on being 
requested by them, direct or permit a view or in- 
spection.®! 

Rescinding permission. A court by granting a re¬ 
quest for a view or inspection does not deprive it¬ 


self of power to rescind the permission, and deny 
the application, if on more mature reflection a 
view by the jury seems inadvisable.®^ 

Second view. Where a view or inspection has 
been had, it is within the discretion of the court 
to grant or refuse a second view for the purpose of 
clearing up confusion arising in connection with 
the presentation of evidence.®® 

Unauthorized viciv by juror. Where a juror visit¬ 
ed the premises without permission, it has been held 
that the court should grant a party’s request for 
a view by the entire jury.®^ 

b. Proceedings to Obtain View 

An application for a view should set forth facts 
disclosing the necessity of the view, and ordinarily a 
request that a view or inspection be permitted should 
not be made In the presence of the jury. 

An application for a view should set forth facts 
disclosing the necessity of the view,®® and if the 
other party objects to the request evidence must be 
taken touching on the facts presented.®® An in¬ 
formal expression of a wish to have the jury take 
a view may be treated as an application therefor.®'^ 
Irregularity in proceedings to obtain a view is not 
cause for setting aside an order granting it where 
the opposite party has united or participated in the 
proceedings.®® Ordinarily, a request that a view 
or inspection be permitted should not be made in the 
presence of the jury,®® particularly where the evi- 


84. Va.—Scott V. Doughty, 97 S.E. 
802. 124 Va. 358. 

64 C.J. p 89 note 45. 

85. Va.—Yeary v. Holbrook, 198 S.E. 
441, 171 Va. 266~P. Lorillard & Co. 
V. Clay, 104 S.E. 384, 127 Va. 734. 

86- N.T.—^Manuta v. Lazarus, 171 N. 

T.S. 107«. 104 Misc. 134. 

64 C.J. p 89 note 48. 

S7. Utah.— IP. A. Sorenson Co. v. 
Denver & R. G. R. Co., 164 P, 1020, 
49 Utah 548. 

Cautionary instructions as to knowl¬ 
edge derived by jurors from view 
or inspection see infra §§ 297, 389. 

88. Neb.—^Denison v. Omaha & C. B. 
St. Ry. Co., 280 N.W. 905, 135 Neb. 
307. 

89, Iowa.—Geagley v. City of Bed¬ 
ford, 16 N.W.2d 252, 235 Iowa 555. 

Okl.—Texas Co. v. Aired, 28 P.2d 656, 
167 Okl. 128. 

Pa.—Rockefeller v. Bennett, 17 Pa. 

Dist. & Co. 239. 

64 C.J. p 89 note 50. 

90- Ark.—Southern Kansas Stage 
Lines Co. v. Ruif, 101 S.W.2d 968, 
193 Ark. 684. 

Ill.—Sanitary District of Chicago v. 
McGuirl, 86 Ill.App. 392. 

81 . Ky. — ^Louisville, N. A. & C. Ry. 


Co. V. Schick, 21 S.W. 1036, 94 Ky. 
191, 14 Ky.L. 833. 

92. Neb.—Robison v. Troy Laundry, 
180 N.W. 43, 105 Neb. 267. 

93. R,I.—Tavares v. Dewing, 82 A. 
133, 33 R.I. 424. 

Refusal held not abuse of discretion. 

In action against truck owner for 
loss of leg by infant who was seated 
with his legs hanging over the edge 
of hay wagon which was the second 
of two being drawn along highway 
by tractor, where jury had seen trac¬ 
tor and one of the hay wagons on a 
first view, refusal of a second view 
for purpose only of seeing tractor 
and hay wagons fastened together as 
they were at the time of accident was 
not an abuse of discretion.—Jones v. 
Ambrose, 38 ■S.E.2d 263, 128 W.Va 
716. 

94. Ark.—Gus Blass Co. v. May, 76 
S.W.2d 92, 189 Ark. 1115. 

95. Miss.—Poteete v. City of Water 
Valley. 42 So.2d 112, 207 Miss. 173 
—Great Atlantic & Pac. Tea Co. v. 
Davis, 171 So. 650, 177 Miss. 562. 

96. Miss,—Great Atlantic & Pac. 
Tea Co. v. Davis, supra 

97. Mass.—Yore v. City of Newton, 
80 N.E. 472, 194 Mass. 260. 
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98. Pa—^Brown v. O’Brien, 4 l^aL.J. 
601. 

99. Miss.—Great Atlantic & l>ac. 
Tea Go. v. Davis, 171 So. 650, 177 
Miss. 562. 

Tex.—Corpus Juris cited in. American 
Nat. Ins. Co. v. Hammond, Civ. 
App., 91 S.W.2d 4 32, 433. 

64 C.J. p 90 note 53. 

Methods of curing prejudicial effect 
Where a party is aijout to make a 
request for a view of the promises by 
the jury he must first ro<iuest the 
court to retire the jury, and. If such 
a request is improperly made in the 
presence of the jury, the trial judge 
should overrule it without waiting 
for an objection from the other side, 
and, if not immediately overruled, 
and the other side does not immedi¬ 
ately join in the request, trial judge 
should, of his own motion, retire 
the jury.—Poteete v. City of Water 
Valley, 42 So.2d 112, 207 Miss. 173 
—^National Box Co. v. Bradley, 157 
So. 91, 171 Miss. 15.. 

Adverse effect cured 
Motion, made in presence of jury, 
to allow view by jury was improper 
practice, but where court removed 
wrong as soon as possible by exclud¬ 
ing jury, thereby enabling counsel 
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dence is strongly conflicting and a denial of the 
request might prejudice the jury against the other 
party 1 However, a request before the jury has 
been held not prejudicial where no ruling was made 
on it, and no request was made for the retirement 
of the jury.2 Likewise, such a request is not prej¬ 
udicial where an objection had already been made, 
and hence did not have to be renewed before the 

jury.3 

Request at close of evidence. Although the grant¬ 
ing of a request for a view made at the close of the 
evidence is within the discretion of the court,^ such 
a request ordinarily is too late, since a view at such 
time would be of little aid to the jury in understand¬ 
ing the evidence.^ 

c. Conduct of View 

Generally, the Jury is sent to make a view in charge 
of an officer of the court; and, although the judge may 
accompany the jury, his presence has been held not to be 
essential. Although testimony should not be taken at the 
place of view, it may be permissible to point out perti¬ 
nent objects to the jury. 

Generally, the jury is sent to make a view in 
charge of an officer of the court.® Under a statute 
providing that the jury shall be conducted to the 
place of the view in the charge of an officer, no 
special or additional oath need be administered to 
such officer.^ Where it is provided by statute that 
the place shall be shown to the jury by some person 
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appointed by the court for that purpose, the person 
appointed need not be a bailiff or other officer;® 
and an omission to appoint any person to direct 
the jury is immaterial where in fact they find the 
right place.^ 

It is within the discretion of the court to refuse 
to permit representatives of the parties to accompa¬ 
ny the jury on their view of premises to which the 
action relates, although it has been said to be the 
better practice to grant such permission.^® Although 
it has been held that the attorneys for the parties 
should be present unless the right is waived,it 
has also been held that a view held without the 
presence of the parties or their attorneys is proper, 
where appropriate instructions are given to the jury 
with respect to the matter.^^ h js not proper to 
permit jurors to be in the company of a party or 
witness while going to, or returning from, the place 
of the view or making their inspection,^® although 
assistance given by a party, at the request of the 
officer having the jury in charge, by way of furnish¬ 
ing lights to enable them to take the view, does not 
vitiate the proceedings.^^ The fact that some of 
the jury viewed the scene of the accident from op¬ 
posite directions is not prejudicial where the evi¬ 
dence was sufficient to support a verdict without a 
view.^® 

Testimony should not be taken at the place of the 
view, even though the jury, parties, and attorneys 


to object to motion out of presence 
of jury, and no timely motion for 
mistrial was made, error was not re¬ 
versible.—Shahan v. American Tel, & 
Tel. Co., 35 S.E.2d 5, 72 Ga.App. 749. 

1. Miss.—Corpus Juris cited iu Na¬ 
tional Box Co, V. Bradley, 157 So. 
91, 94, 171 Miss. 15. 

Tex.—^Bailey v. Woodrum Truck 
Lines, Civ.App., 36 S.W.2d 1090. 

2. Okl.—Chicago, R. I. & P. R. Co. v. 
Turner, 243 P.2d 673, 206 Okl. 340. 

Admonltioii about counsel’s state¬ 
ments 

Trial justice did not err in grant¬ 
ing defendants’ motion to permit ju¬ 
ry to view premises before any tes¬ 
timony was introduced, although de¬ 
fendants’ attorney in making motion 
stated that there had been no change 
in premises since time of accident, 
where trial justice told jury that 
they would decide case on testimony 
of witnesses and possibly some ex¬ 
hibits and not on statements of coun¬ 
sel.—Carrara v. Noonan, 31 A.2d 424, 
69 R.I. 111. 

3. Miss.—Mississippi Power Co. v. 
McCrary, 176 So. 165, 179 Miss. 
427. 

4. Ariz.—^Western Truck Lines y. 
Berry, 78 P.2d 997, 52 Ariz. 38. 


5. Ohio.—^McMullen v. P. & R. Laz¬ 
arus & Co., App., 107 N.E.2d 250. 

Wis.—Max L. Bloom Co. v. U. S. Cas¬ 
ualty Co„ 210 N.W. 689, 191 Wis. 
524. 

Stage of trial at which view may be 
permitted see supra subdivision 
(a) of this section. 

6. Va.—^Yeary v. Holbrook, 198 S.B. 
441, 171 Va. 266. 

7. Kan.—^Emporia v. Juengling, 96 
P. 850, 78 Kan. 595, 19 L.R.A.,N.S., 
223. 

8. Wash.—In re Jackson St., etc., in 
the City of Seattle, 91 P. 970, 47 
Wash. 243. 

9. Kan.—^Emporia v. Juengling, 96 
P. 850, 78 Kan. 695, 19 L.R.A.,N.S.. 
223. 

la U.S.—Chicago t. Baker, Ill., 98 
F. 830, 39 C.C.A 318. 

Pointing out objects 

Generally, if attorneys for both 
sides are present at view and one de¬ 
sires that some particular object or 
distance be noted by jury, this fact 
is made known to officer in charge or 
judge if present, in presence of op¬ 
posing counsel, whereupon officer or 
judge calls attention of jury to the 
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particular matter.—Teary v. Hol¬ 
brook, 198 S.E. 441, 171 Va 266. 

11. Ga—^Shahan v. American Tel. & 
Tel. Co., 35 S.B.2d 6, 72 GaApp. 
749. 

12. Iowa—Gibson v. Miller, 246 N. 
W. 606, 215 Iowa 631. 

13. Fla—^Atlantic Coast Line R. Co. 
V. Seckinger, 117 So. 898, 96 Fla. 
422. 

Idaho.—^Alesko v. Union Pac. R. Co., 
109 P.2d 874, 62 Idaho 235. 

Speaking to jury 

Kan.—^Headington v. Central Bldg. 
Co., 41 P.2d 1040, 141 Kan. 338. 

Furnishing transportation 

Transportation of jury to property 
to be viewed in taxicabs furnished by 
defendant, which fact was known to 
jury, was error, as tending to preju¬ 
dice jury in favor of defendant.— 
Shahan v. American Tel. & Tel. Co., 
36 S.E.2d 6, 72 GaApp. 749. 

14. Ky.—Maysville & B. S. R. Co. v. 
Trustees of Dover Christian 
Church, 39 S.W. 35, 18 Ky.L. 1111. 

Ifti Ark.—Missouri Pac. R. Co. v, 
Radley. 191 S.W.2d 467, 209 Ark 
532. 



88 C.J.S, 


§§ 47-49 TRIAL 


are all present.^® It has been held proper for the 
court to allow the jury to be shown the position of 
the parties^*^ and vehicles^^ at the scene of the ac¬ 
cident, if done in an impartial manner. An officer 
familiar with the scene, with no witnesses present, 
or the judge, 20 should be the person to point out the 
pertinent objects. Although the use of witnesses 
on a view is not approved,it may not be prej¬ 
udicial where proper safeguards are maintained to 
assure a fair trial.22 Under some statutory provi¬ 
sions, however, the witnesses are permitted to point 
out and explain the property to be viewed.22 The 
practice of a court in permitting members of the 
jury to view the premises at their own volition has 
been held to be bad practice.24 

Presence of judge. It has been held not essential 
that the judge be present at the time the jury makes 
a view or inspection outside the court, or accompany 
the jury to the place thereof, where they are put 
in custody of an officer and properly cautioned or 
admonished.25 The judge has the right, however, 
to accompany the jury;26 and, since it is the judge’s 
duty to be present at all times during the trial, it 
has been held that he should be present at the 
view.2'? 

Viewing details or objects not involved in action. 
When the jury are sent to view premises they arc 
expected to look at everything on such premises, 
and the fact that they see things not directly in¬ 
volved in the action or covered by the testimony 
does not vitiate the proceeding,^^ It has been held 


improper, however, where the identity of a partic¬ 
ular animal is in issue, to permit the jury to inspect 
other animals not involved in the action.30 

§ 48. Remarks and Conduct of Judge 

Particular matters with respect to remarks and 
conduct of the trial judge are discussed infra §§ 
49-51. Curing the impropriety of remarks and con¬ 
duct on the part of the judge by instructions or with¬ 
drawal of the remarks are considered infra § 659. 

Examine Pocket Parts for later cases. 

§ 49 , - Remarks or Comments in General 

a. In general 

b. Comments tending to create prejudice 

c. Comments disclosing opinion or bias 

of judge 

d. Remarks as to law or issues of case 

e. Suggestions as to procedure 

a. In General 

The trial judge should refrain from making any un¬ 
necessary remarks during the trial which may tend to 
a result prejudicial to a litigant or which are calculated 
to influence the minds of the jury. 

In accordance with the general rule, discussed 
supra § 36, that the judge presiding at a trial must 
conduct it in a fair and impartial manner, he should 
refrain from making any unnecessary comments 
or remarks during the course of a trial which may 
tend to a result prejudicial to a litigant^l or are 


16. Ky.—^Martin v. Tipton, 261 S.W. 
2d 809. 

64 C.J. p 89 note 49. 

Pointing out as testimony 
Making* of statements by witness 
at view, or even pointing out of plac¬ 
es by witness or other unauthorized 
person at view, amounts to giving 
testimony and is improper.—Teary v. 
Holbrook, 198 S.E. 441, 171 Va. 266. 

17. Va.—'Teary v. Holbrook, supra. 

18. Va.—Teary v. Holbrook, supra. 

19. Va.—^Teary v. Holbrook, supra. 

20. Va.—'Te'ary v. Holbrook, supra. 

21. Va.—^Teary v. Holbrook, supra. 

22. Va.—^Teary v. Holbrook, supra. 

23. Miss.—^Poteete v. City of Water 
Valley, 42 So.2d 112, 207 Miss. 173. 

24. I>.C.—Coleman v. Chudnow, Mun. 
App„ 35 A.2d 925. 

25. Ala.—^Morris v. Corona Coal Co., 
109 So. 278, 215 Ala. 47. 

Ga.—Shahan v. American Tel. & Tel. 

Co., 35 S.E.2d 6, 72 Ga.App. 749. 
Va.—Teary v. Holbrook, 198 S.E. 441, 
171 Va. 266. 


26. S.C.—Lee v. Northwestern. B. 
Co., 65 S.E. 1031, 84 S.C. 125. 

27. Cal.—Rau v. Redwood City 
Woman’s Club, 245 P.2d 12, 111 
Cal.App.2d 546—Haley v. Bay 
Cities Transit Co., 187 P.2d 860, 82 
Cal.App.2d 950. 

Presence of judge at trial generally 
see supra § 37. 

28. Colo.—^Bihou Irr. List. v. Cater- 
an Land & Live Stock Co., 213 P. 
999, 73 Colo. 93. 

29. Colo.—Bihou Irr. Dist. v. Cater- 
an Land & Live Stock Co., supra. 

Ky.—Rust V. City of Newport, 145 S. 
W.2d 511, 2S4 Ky. 567. 

30. S.D.—^Brady v, Shirley, 85 N.W. 
1002, 14 S.E. 447. 

31. Ark.—^Western Coal & Min. Co. 
V. Kranc, 100 S.W.2d 676, 193 Ark. 
426. 

Cal,—Etzel v. Rosenbloom, 189 P.2d 
848, 83 Cal,App.2d 758. 

Conn.—Felix v. Hall-Brooke Sani¬ 
tarium, 101 A.2d 600, 140 Conn. 
496. 

Minn.—Hansen v. St. Paul City Ry. 
Co., 43 N.W.2d 260, 231 Minn. 364. 
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Nel>.—Styskal v. Brickey, 62 N.W. 2d 
854, 158 Neb. 208—Corpus Juris 
guoted in Langdon v, Loup River 
Public Power Dist., 13 N.W.2d 168, 
171, 144 Neb. 325. 

Okl.—Key v. British American Oil 
Producing Co., 167 P.2d 657. 196 
Okl. 663—Empire Oil Ss Refining 
Co. V. Fields, 112 P.2d 395, 188 OkL 
6 66, appeal dismissed 62 S.Ct. 79, 
314 US. 572, 86 L.Ed. 463. 

S.C.—Crenshaw v. Southern Ry, Co„ 
53 S.K.2d 789, 214 S.C. 653. 

Tex.—Gulf, C. & S. F. Ry. Co. v. 
Metcalf, Civ.App.p 100 S.W.2d 389. 

64 C.J. p 90 note 77. 

Remarks and comments of judge: 
As ground for new trial see New 
Trial § 25. 

Comments in connection with in¬ 
structions see infra §§ 323, 412. 
Communications between judge and 
jury after submission of case 
see infra § 473. 

Harmless or prejudicial error see 
Appeal and Error § 1712. 

In criminal prosecutions see Crim¬ 
inal Law §§ 987-997. 

Showing or suggestion of insur¬ 
ance or other indemnity by court 
see infra S 53. 
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calculated to influence the minds of the jury.32 
The propriety of remarks made by the court can be 
judged and evaluated only on the basis of the par¬ 
ticular circumstances of each case.^s ^ remark 
or comment which is shown to be prejudicial to the 
rights of the party complaining, or which is such 
that it may be assumed prejudice will result there¬ 
from, is fatal to the validity of the trial but a 
mere possibility of prejudice from a remark of the 
judge is not sufficient to overturn a verdict or 
judgment,35 and, where a construction can properly 
and reasonably be given to a remark which will ren¬ 
der it unobjectionable, it will not be regarded as 

prejudicial.36 

A remark improper in itself is not ground for 
objection if it does not reach the ears of the jury,37 
or, a fortiori, if it is made-out of their presence and 
hearing.38 Remarks on a question with which the 
jury have nothing to do are not prejudicial,39 nor 
are remarks made after verdict and judgment.'^9 
No objection may be founded on remarks, not im¬ 
proper in themselves, made in the presence of the 
jury in discharging a jury in another and unrelated 
action for failure to agree^i The trial court should 
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not make statements to the jury on discharging 
them which have a tendency to conceal possible mis¬ 
conduct on their part.^3 

b. Comments Tending to Create Prejudice 

(1) In general 

(2) Admonition, censure, or disparage¬ 

ment of counsel 

(3) Admonishing or rebuking witness 

(4) Remarks in ruling on motion for dis¬ 

missal or nonsuit 

(5) Remarks in ruling on motion to di¬ 

rect verdict 

(6) Comments as to settlement of case 
(1) In General 

No comment or remark should be made by a judge 
which may tend to excite prejudice or hostility in the 
minds of the jury toward one of the parties litigant, or 
sympathy for the other; mere casual remarks not hav¬ 
ing such an effect are not improper. 

No comment or remark should be made by a judge, 
during the trial of an action, which may tend to 
excite prejudice or hostility in the minds of the jury 
toward one of the parties litigant, or sympathy for 
the other ;^3 so he should not refer to the fact that 


32. Ark.—^Western Coal & Min. Co. 
V. Kranc, 100 S.W.2d 676, 193 Ark, 
426. 

Neb.—Styskal v. Brickey, 62 N.W.2d 
854, 158 Neb. 208—Corpus Jttrls 
quoted in Lang-don v. Loup River 
Public Power List., 13 N.W.2d 168, 
171, 144 Neb, 325. 

Okl.—^Key v. British American Oil 
Producing Co., 167 P.2d 657, 196 
Okl. 663—^Empire Oil & Refining 
Co. V. Fields, 112 P.2d 395, 188 Okl. 
666, appeal dismissed 62 S.Ct. 79, 
314 U.S. 572, 86 L.Ed. 463, 

64 C.J. p 90 note 78. 

33. Ariz.—City Transfer Co. v. John¬ 
son, 233 P.2d 1078, 72 Ariz. 293. 

Mich.—Madalinski v. Hill, 269 N.W. 
147, 277 Mich. 219. 

Wash.—^Heitfeld v. Benevolent and 
Protective Order of Keglers, 220 
P.2d 656, 36 Wash.2d 685, 18 A.L.R. 
2d 983. 

Discretion of judge 
Comments of trial judge must be 
left to discretion.—^Lester v. Century 
Indemnity Co., 60 A.2d 678, 356 Pa. 
16. 

Remarks as hearing on assigned er- 
ix>r 

Limitation on scope of cross-exam¬ 
ination of plaintiff and admonition 
concerning repetition, while not such 
as ordinarily would constitute abuse 
of discretion, were important as bear¬ 
ing on assigned error that trial court 
unfairly discriminated as between 
the parties and that comment tend¬ 
ed improperly t» prejudice defend¬ 


ant.—Pickerell V. Griffith. 29 N.W.2d 
588, 238 Iowa 1151. 

34. Iowa.—Corpus Juris quoted in 
Pickerell v. Griffith, 29 N.W.2d 588, 
596, 238 Iowa 1151. 

Neb.—Corpus Juris quoted In. Lang- 
don V, Loup River Public Power 
Hist., 13 N.W.2d 168, 171, 144 Neb. 
325. 

64 C.J. p 91 note 79. 

35. R.I.—^Roy v. United Electric 
Rys. Co., 159 A. 637, 62 R.I. 173. 

64 C.J. p 91 note 80. 

36. Hawaii.—Ting v. Born, 21 Ha¬ 
waii 652. 

Dislike of administration of statute 
In action under statute, expressed 
dislike for the *'bureaucratic meth¬ 
ods” of withholding documentary ev¬ 
idence from usual methods of iden¬ 
tification, and .filing of exhibits was 
not an indication of prejudice against 
the statute on which plaintiff based 
his action, but was at most a criti¬ 
cism of the administration of the 
statute.—Geisinger v. Milner Hotels, 
202 S.W.2d 142, 240 Mo.App. 25. 

37. N.C.—Tellowday v. Perkinson, 
83 S.E. 341, 167 N.C. 144. 

64 C.J. p 91 note 82. 

38. Neb.—Fidelity Mut. Fire Ins. Co. 
V. Murphy, 96 N.W. 702, 4 Neb. 
(Unoff.) 678. 

36. Ill,—City of Geneseo v. Schultz, 
100 N.E. 926, 257 Ill. 273. 

40- Kan.—Quinton v. Kendall, 263 
P. 600, 122 Kan. 814. 
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41. Ohio.—City of Cincinnati v. Rob¬ 
inson, 18 Ohio App. 145. 

42. Tex.—Goldstein Hat Mfg. Co. v. 
Cowen, Civ.App., 136 S.W.2d 867. 

43. Fla.—^Florida Motor Lines Corp. 
V. Barry, 27 So.2d 753, 158 Fla. 
123. 

Mich.—In re Parkside Housing Proj- 
ect-Connor and Warren Ave., De¬ 
troit, 287 N.W. 671, 290 Mich. 582. 
Pa.—Commonwealth v. Poe, 80 Pa. 
Hist. & Co. 157, 65 York Leg.Rec. 
125. 

Wash.—Heitfeld v. Benevolent and 
Protective Order of Keglers, 220 P. 
2d 656, 36 Wash.2d 685, 18 A.L.R. 
2d 983. 

64 C.J. p 91 note 87. 

Reason for rule 

Prestige of trial judge, based on 
public confidence in his fairness and 
integrity, creates obligation to re¬ 
frain from any act, word, sign, ges¬ 
ture, or infiection of voice, the ef¬ 
fects of which would be to empha¬ 
size a predisposition on part of court 
toward one side or the other in con¬ 
nection with the legal controversy.— 
Hansen v. St. Paul City Ry. Co., 43 
N.W.2d 260, 231 Minn. 354. 

Bight to fair and impartial trial 
A litigant has a right to a trial- 
by a fair and impartial jury, whose 
consideration of his cause is not in¬ 
fluenced by any language of the xjourt 
which would create resentment or 
prejudice against him.—^Haymarket 
Bldg. & Loan Ass’n v. Smigelskj", 
183 A. 802, 321 Pa. 337—Welsbach 
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one of the parties is a citizen of the jurisdiction and 
the other a foreign corporation.'^^ Where a party 
had a choice of two or more remedies, his selection 
of the one to be pursued is not a proper subject of 
criticism by the judge in the presence of the jury.'^^ 
A court should not comment on the expense of try¬ 
ing the case to influence the jury to hasten their 
verdict,46 nor is it proper for the judge to comment 
that the cost to the county of trying the case is 
greater than the amount involved in the action. 
An introduction of a case to the jury which gives 
the impression that they should award damages to 
plaintiff is improper.'^S The trial judge should not 
make statements during the trial having reference 
to previous trials of the case.^9 A query concerning 
the possible relationship of a witness and a person 
under indictment is error.^O 

Merely casual remarks or comments which do not 
tend to excite prejudice or hostility on the part of 
the jury toward one of the parties litigant, or 
sympathy for the other, are not improper.^i A 
concededly true general observation, however, ap¬ 
plicable no more to one party than to the other, 
ordinarily is not prejudicial 2 2i,nd a difference in 
the manner of referring to the parties ordinarily is 


not ground for objection,53 nor is a remark referring 
to the possible criminal responsibility of a party who 
is asserting the criminality of an act as relieving him 
from a civil liability.54 

Where a party is unruly and guilty of improper 
conduct in the course of a trial, it is not improper for 
the judge, in the presence of the jury, to notify 
counsel that his client will be required to show 
cause why he shall not be punished for contcmpt.55 
A statement, in denying a continuance, that the 
case has been manipulated on the docket for con¬ 
venience of counsel is not prejudicial.^^ 

(2) Admonition, Censure, or Disparagement 
of Counsel 

A proper admonition, censure, or rebuke by the pre¬ 
siding judge, directed at counsel, who is guilty of im¬ 
propriety or misconduct, ordinarily is not prejudicial, 
where not couched in intemperate language; however, 
the judge should be careful In so doing not to influence 
the jury toward one side or the other. 

Where counsel engaged in the trial of an action is 
guilty of impropriety or misconduct, a proper ad¬ 
monition, censure, or rebuke by the presiding judge, 
in the presence and hearing of the jury, ordinarily 
is not prejudicial, where not couched in intemperate 
language,57 although ordinarily it is preferable that 


street Lighting Co. of America v. 
City of Philadelphia, 178 A. 1-26, 318 
Pa. 116—Carr v. Mundorf, 166 A. 789, 
311 Pa. 214—^Bloom v. Hopman, 98 
A.2d 414, 173 Pa.Super. 292, 

44. Ill.—'Corning Glass Works v. 
Adelman, 248 Ill.App. 39. 

45. Mich.—Bryan v. Houseman- 
Spitzley Corporation, 182 N.W. Ill, 
213 Mich. 236. 

46. Tex.—Cloudt v. Hutcherson, Civ, 
App., 175 S.W.2d 643, error re¬ 
fused. 

47. Wis,—^Knickerbocker v. Beau- 
dette Garage Co., 209 H.W. 763, 190 
Wis. 474. 

48. Wash.—Maciejezak v. Bartelb 60 
P.2d 31, 187 Wash. 113. 

49. K.I.—^Riley v. Tsagarakis, 165 
A. 780, 53 B.I. 261. 

50. Mo.—Coleman v. Metropolitan 
Life Ins. Co., App., 127 S.W,2d 764. 

51. Ala.—^Kelly v. Han wick, 153 So. 
269, 228 Ala. 33'6. 

Conn.—^Wilson v. M. & M. Transp. 
Co., 3 A.2d 309, 125 Conn. 36— 
Parker v. City of Hartford, 190 A. 
866, 122 Conn. 500. 

Neb.—Madgett v. Madgett, 29 N.W. 

2cl 875, 149 Neb. 41. 

Tex.—Cole v. Waite, 246 S.W.2d 849, 
151 Tex. 175—Texas Mexican R. 
Co. V. Bunn, Civ.App., 264 S.W.i2d 
518—Hamilton v. First Nat. Bank 
of O'Donnell, Civ.App., 155 S.W.2d 
626, error refused. 


Maintenance of order 

III.—Paciorek v. Cummings, 58 N.B. 

2d 742, 324 Ill.App. 589. 
Introduction of spectator to jury 
Pact that young boy, whose middle 
name was same as defendant's last 
name and who sat with defendant 
during trial, was introduced to jury 
by judge as a prospective lawyer and 
possibly a judge, was not misconduct 
prejudicial to plaintiff's rights.—J. 
E. Chambers & Co. v. Oakes, Tex.Civ. 
App., 80 S.W.2d 482. 

52. Ky.—Foley’s Adm’r v. Witt, 172 
S.W.2d 81, 294 Ky. 4’98. 

64 C.J. p 91 note 91. 

53. Conn.—^Puller v. Johnson, 68 A. 
977, 80 Conn. 493. 

64 C.J, p 92 note 92. 

54. Iowa.—Gross v. Feehan, 81 N.W. 
235, 110 Iowa 163. 

64 C.J. p 92 note 93. 

55. N.C.—Bowden v, Bailes, 8 S.E. 
342, 101 N.C. 612. 

Misconduct of party in general see 
infra § 52. 

56. Pa.—Clow V. Pittsburgh Tract. 
Co., 27 A. 1004, 158 Pa. 410. 

57. Ark.—Corpus Juris qtuoted in 
McAllister v. State, 178 S.W.2d 67, 
69, 206 Ark. 998. 

Cal.—In re Weber’s Estate, 247 P.2d 
939, 113 Gal.App.2d 160—In re Du¬ 
pont's Estate, 140 P.2d 866, 60 Cal. 
App.2d 276—Palmer v. Friedman, 
77 P.2d 239, 25 Cal,App.2d 262. 
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Mich.—In re Parkside Housing 
Project-Connor and Warren Ave., 
Detroit, 287 N.W. 571, 290 Mich. 
582. 

Minn.—Hansen v. St. Paul City Ry. 
Co., 43 N.W.2d 260, 231 Minn. 354 
—Dose V. Yager, 42 N.W.2d 420, 
231 Minn. 90. 

Mo.—Corpus Juris cited in William¬ 
son V. St. Louis Public Service Co., 
252 S.W.2d 295, 303, 363 Mo. 508 
—Mercer v. Millers’ Mut. Fire Ins. 
Ass’n, 249 S.W.2d 402—McLain v. 
Atlas Assur. Co., Limited, of Lon¬ 
don, England, App., 67 S.W.2d 849. 

Mont.—Pilgeram v. Haas, 167 P.2d 
339, 118 Mont. 431. 

Okl.—Corpus Juris quoted in Key v. 
British American Oil Producing 
Co., 167 P.2d 657, 660, 196 Okl. 663 
—Coirpns Juris quoted in Empire 
Oil & Refining Co. v. Fields, 112 
P.2d 395, 403, 188 Okl. CGC, appeal 
dismissed 62 S.Ct. 79, 314 U.S. 672, 
86 L.Ed. 463. 

Tex.—Gulf, C. & S. F. Ry. Co. v. Met¬ 
calf, Civ.App., 100 S.W.2d 389. 

Wash.—^National Bank of Commerce 
of Seattle v. Lutheran Broth., 24'6 
P.2d 843, 40 Wash.2d 790. 

64 C.J. p 92 note 96. 

Authority of court to admonish, cen¬ 
sure, or rebuke counsel for mis¬ 
conduct see infra § 199. 

Advising counsel of right to appeal 
Observation of trial judge, made 

when counsel seemed reluctant to ac¬ 
cept legal ruling, that he had made 
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any rebuke be administered in the absence of tbe 
jury.58 The judge is justified in using to counsel 
language sufficiently pointed and emphatic to put 
an end to objectionable conduct, and some warmth 
or asperity in interchanges between counsel and the 
court will not give ground for complaint, particular¬ 
ly in a hotly contested case.^o An error in the 
calculation of an element of the damages may 
properly be pointed out by the judge to counsel.®^ 

Counsel may properly be directed to refrain from 
delay, or to get on with the trial,62 or the judge may 
comment on a waste or excessive consumption of 
time in the trial,®^ as long as counsel is not unduly 
restricted, or his knowledge challenged, or his mo¬ 
tive impugned. Remarks expressing impatience with 
counsel, even though perhaps unwarranted, are not 
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fatal where not such as to cause material prej- 
udice.®4 Ordinarily counsel may not complain of 
slight, or not seriously prejudicial, impropriety in 
remarks or comments by the court where they are 
provoked by himself. 

The judge should, however, be careful, in ad¬ 
monishing or rebuking counsel, not to influence the 
jury toward one side or the other,®® and it is im¬ 
proper for the judge, in the presence and hearing 
of the jury, to censure counsel for, or refer to, al¬ 
leged misconduct on his part in cases other than the 
one on trial,or to say to the jury, on request being 
made for written instructions, that such requests are 
made only when counsel is angry with the court,®® 
or to reprimand counsel for failure or refusal to 
settle the case,®® or, without justification, to question 


ruling and that counsel had remedy 
by appeal if unsatisfied was not a 
failure of judge to observe proper 
judicial composure and impartiality. 
—St. Louis Hospital Equipment Co. 
V. Superior Refrigerator Mfg. Co., 
Mo.App., 246 S.W.2d 532. 

Ethics of attorney in testifying 
Trial court in permitting grantee’s 
attorney, who was grantor’s attorney 
at time deed was executed, to testify, 
properly called attorney’s attention 
to decision of higher court in effect 
that it is not seemly for attorneys 
to rush to aid of their clients with 
their own testimony.—^Hill v. Hair¬ 
ston, 1 N.W.2d 34, 299 Mich. 67i2. 
Impartial reprimand of both sides 
Pacts that trial judge had admon¬ 
ished attorneys for both sides follow¬ 
ing heated statements during course 
of trial and had told attorneys that 
unless they conducted themselves 
properly it would be necessary to fine 
one of them in presence of jury did 
not show that trial judge was prej¬ 
udiced against plaintiff, where judge 
was impartially reprimanding counsel 
for both sides.—Taylor v. City of 
Berwyn, 22 3Sr.E.2d 930, 372 Ill. 124. 

58. Ark.—Corpus Juris quoted in 
McAllister v. State, 178 S.W.2d 67, 
69, 206 Ark. 998. 

Kan.—^Hamilton v. Harrison, 268 P. 
119, 126 Kan. 188. 

Mont.—Corpus Juris cited in Pilger- 
am V. Haas, 167 P.2d 339, 348, 118 
Mont. 431. 

Okl.—Corpus Juris quoted iu Key v. 
British American Oil Producing 
Co., 167 P.i2d 657, 660, 196 Okl. 
663—Corpus Juris quoted in Em¬ 
pire Oil & Refining Co. v. Fields, 
112 P.2d 395, 403, 188 Okl. 666, 
appeal dismissed 62 S.Ct. 79, 314 U. 
S. 572, 86 L.Ed. 463. | 

59. Ark.—Corpus Juris quoted in 
McAllister v. State, 178 S.W.2d' 
67, 69, 206 Ark. 998. 

Okl.—Corpus Juris quoted in Key v. 
British American Oil Producing 


I Co., 167 P.2d 657, 660, 196 Okl. 663 
i —Corpus Juris quoted iu Empire 
Oil* & Refining Oo. v. Fields, 112 
i P.2d 395, 403, 188 Okl. 666, appeal 
dismissed 62 S.Ct. 79, 314 U.S. 572, 
86 L.Ed. 463. 

64 C.J. p 92 note 98. 

60. Ark.—Corpus Jxiris quoted in 
McAllister v. State, 178 S.W.2d 67, 
69, 206 Ark. 99-8. 

Iowa.—Lang v. Marshalltown Light, 
Power & Ry. Co., 170 N.W. 463, 1'85 
Iowa 940. 

Okl.—Corpus Juris quoted in Key v. 
British American Oil Producing 
Co., 167 P.2d 657, 660, 196 Okl. 663 
—Corpus Juris quoted in Empire 
Oil & Refining Co. v. Fields, 112 P. 
2d 395, 403, 188 Okl. 666, appeal 
dismissed 62 S.Ct. 79, 314 U.S. 572, 
86 L.Ed. 463. 

61. Cal.—Sullivan v. City and Coun¬ 
ty of San Francisco, 214 P.2d 82, 
95 Cal.App.2d 745. 

62. Cal.—Loper v. Morrison, 145 P. 
2d 1, 23 Cal..2d 600. 

Minn.—^Kouri t. Olson-Keogh Pro¬ 
duce Co., 253 N.W. 98, 191 Minn. 
101 . 

Miss.—Corpus Juris quoted in Vail v. 
City of Jackson, 41 So.2d 357, 361, 
206 Miss. 299. 

Neb.—Madgett v. Madgett, 29 N.W. 

2d 875, 149 Neb. 41. 

Okl.—Corpus Juris quoted in Empire 
Oil & Refining Co. v. Fields, 112 P. 
2d 395, 400, 188 Okl. 666, appeal 
dismissed 62 S.Ct. 79, 314 U.S. 572, 
86 L.Ed. 463. 

64 C.J. p 92 note 1. 

63. Ariz.—City Transfer Co. v. 
Johnson, 233 P.2d 1078, 72 Ariz. 
293. 

Cal.—Seidenberg v. George, 172 P.2d 
891, 76 Cal.App.2d 306. 

Ill.—^Katsinas v. Colgate-Palmolive 
Peet Co., 20 N.E.2d 127, 299 Ill. 
App. 347. 

Miss.—Corpus Juris quoted in Vail 
v. City of Jackson, 41 So.2d 357, 
361, 206 Miss. 299. 
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Okl.—'Key v. British American Oil 
Producing Co., 167 P.2d 657, 196 
Okl. 663— Corpus Juris quoted in 
Empire Oil & Refining Co. v. 
Fields, 112 P.2d 395, 400, 188 Okl. 
666, appeal dismissed 62 S.Ct. 79, 
314 U.S. 572, 86 L.Ed. 463. 

64 C.J. p 92 note 2. 

64. Miss.—Corpus Juris quoted in 
Vail V. City of Jackson, 41 So. 2d 
357, 361, 206 Miss. 299. 

Okl.—Corpus Juris cited in Empire 
Oil & Refining Co. v. Fields, 112 P. 
2d 395, 400, 188 Okl. 666, appeal 
dismissed 62 S.Ct. 79, 314 U.S. 572, 
86 L.Ed. 463. 

64 C.J. p 92 note 4, 

65. Ill.—Watson V. Trinz, 274 *111. 
App. 379. 

Miss.— Corpus Juris quoted in Vail v. 
City of Jackson, 41 So.2d 357, 361, 
206 Miss. 299. 

Mo.—Riley v. St. Louis Public Serv¬ 
ice Co., App., 245 S.W.2d 666. 

Okl.'—^Key v. British American Oil 
Producing Co., 167 P.2d 657, 196 
Okl. 663— Corpus Juris quoted in 
Empire Oil & Refining Co. v. Fields, 
112 P.2d 395, 401. 188 Okl. 666, ap¬ 
peal dismissed 62 S.Ct. 79, 314 U.S'. 
572, 86 L.Ed. 463. 

Pa.—iMcCoy v. Fleisher Industrial 
Center, 50 A. 2d 528, 160 Pa. Super. 
236. 

64 C.J. p 92 note 5. 

66. N.J.—Marino v. Cocuzza, 81 A. 
.2d 181, 14 N.J.Super. 16. 

Pa.—Fischer v. Commercial Nat. 

Bank, 184 A. 57, 321 Pa. 200. 

Tex.—Travelers Ins. Co. v. Simon, 
Civ.App.. 126 S.W.2d 674—S. Light- 
bume & Co. v. First Nat. Bank, 
Civ.App.. 232 S.W. 343. 

67. R.I.—Roy v. United Electric 
Rys. Co., 159 A. 637, 52 R.I. 173. 

64 C.J. p 92 note 7. 

68. Ga.—McLeod v. Wilson, 33 S.E. 
851, 108 Ga. 790. 

69. Wis.—Knickerbocker v. Beau- 
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counsels good faith,or to make remarks other¬ 
wise calculated to disparage counsel in the eyes of 
the juryJ^ 

(3) Admonishing or Rebuking Witness 

Remarks by the judge in admonishing or rebuking a 
witness are not improper unless necessarily severe and 
liable to prejudice the jury; but it is improper to re¬ 
buke a witness without justification. 

Remarks by the judge presiding at a trial, in the 
presence and hearing of the jury, in admonishing or 
rebuking a witness as to answering questions put to 
him or the manner of giving his testimony are not 
improper unless unnecessarily severe and liable to 
prejudice the jury,'^^ provided the admonition in no 


way indicates the opinion of the judge as to the 
merits of the case, or the truth or falsity of the 
testimony of the witness.A merited admonition 
or rebuke is not itself objectionable as reflecting on 
the character or credibility of the witness.*^^ It is 
improper, however, for the judge to admonish or 
rebuke a witness without justification.'^^ It has been 
held that no objection can be founded on an order 
of the judge holding a witness in contempt, in the 
presence of the jury,*^® although he is afterward 
found not to be guilty but there is also authority 
to the contrary.'^S Where a witness comes into 
court in a drunken condition, the judge may prop¬ 
erly order him to be arrested, in the presence of the 
jury, since his presence in such condition is an of- 


dette Garage Co., 209 N.W. 763, 
190 Wis. 474. 

70. Ill.—Wilson Bros. v. Haege, 179 
OSr.E. 459, 347 Ill. 140. 

64 C.J. p 92 note 10. 

Offer of evidence and objections 
Trial judge’s threat to punish coun¬ 
sel for contempt if he persists in 
offering certain evidence or makes 
objections to offers of testimony is 
misconduct where counsel acts in 
good faith and where objections are 
proper.—^Hansen v. St. Paul-City Ry. 
Co., 43 N.W.2d 260, 231 Minn. 354. 

71. Cal..—Davis v. Pezel, 20 P.2d 
982, 131 Cal.App. 46. 

Ill.—George v. Kanape, 3 N'.E.2d 149, 
284 Ill.App. 648. 

Ky.—Martin v. Tipton, 261 S.W.2d 
809. 

Minn.—^Hansen v. St. Paul City Ry. 

Co., 43 N.W.2d 260, 231 Minn, 354. 
Or.—^Haltom v. Fellows, 73 P.2d 680, 
157 Or. 514. 

Pa.—Di Bona v. Philadelphia Transp. 

Co., 51 A.2d 768, 356 Pa. 204. 
R.I.—Nelson v. Blake, 173 A. 625. 
Tex.—Travelers Ins. Co. v. Simon, 
Civ.App., 126 S.W.2d 674. 

64 C.J. p 92 note 11. 

Criticism of cotmsel’s conduct of 
trial 

It is error for the court to com¬ 
ment unfavorably, in the presence of 
the jury, on the conduct of the trial 
by counsel for one of the parties, 
especially in view of the fact that 
counsel in such situation is without 
opportunity to resent such criticism 
without risk to himself and injury 
to his client’s cause with the jury.— 
Corpus Juris cited in In re Parkside 
Housing Project-Connor and Warren 
Ave., Detroit. 287 N.W, 571, 577, 290 
Mich. 682—64 C.J. p 92 note 11 [a]. 

XColding counsel up to ridicule 
The trial judge, when counsel 
makes contentions which are not 
deemed sound, should overrule them 
with dignity, and not use language 
holding counsel up to ridicule. 


Mich.—In re Parkside Housing Proj¬ 
ect-Connor and Warren Ave., De¬ 
troit. 287 N.W. 571, 290 Mich. 682. 
R.I.—Schafer v. Thurston Mfg. Co., 
137 A. 2, 48 R.I. 244. 

Belittling counsel’s argument 

Trial judge must not discredit ar¬ 
guments of counsel by contemptuous 
characterization of them or direct 
jury to ignore argument of counsel 
made with entire propriety.—Shields 
V. Larry Const. Co., 88 A.2d 764, 370 
Pa. 582—64 C.J. p 92 note 11 [d]. 

Cause of delay 

Trial court must prevent unneces¬ 
sary delays and repetitions, but in 
so doing he should not attribute mis¬ 
conduct to one attorney rather than 
another, nor should he suggest that 
it is his opinion that one party is 
guilty of causing delay.—Texas As¬ 
sociates V. Joe Bland Const. Co., Tex. 
Civ.App., -222 S.W.2d 413, refused no 
reversible error. 

Absence of counsel 

Remarks in presence of jury con¬ 
cerning absence of attorney of rec¬ 
ord are not approved.—Jakubiec v. 
Hasty, 59 lsr.W.2d 385, 337 Mich. 205. 

IndicatixLg disbelief IxL counsel’s con¬ 
clusions 

Statement by trial court to coun¬ 
sel that particular line of argument 
was proper but that jury did not have 
to believe it, which statement relat¬ 
ed to principal issue and which was 
so made as to convey to jury impres- j 
Sion that court did not believe coun- i 
sel's deduction, was error.—Louis-1 
ville & N. R. Co. v. Utz, 178 S.W. 
2d 958, 297 Ky. 70. 

Unmerited rebuke 

(1) Admonishing counsel to get 
down to the issues, in absence of 
evidence of any avoidance of the is¬ 
sues by defendant was improper.— 
Pickerell v. Griffith, 29 !N‘.W.2d 588, 
238 Iowa 1151. 

(2) Statement to counsel when he 
asked permission to approach bench 
to object to Questioning of witness by 
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court that he should be able to try 
lawsuit without continually coming 
up to bench to ask how to try it was 
error.—^Anderson v. Mothershead, 64 
P.2d 995, 19 Cal.App.2d 97. 

03) Where trial court unnecessarily 
admonished counsel to try case “like 
a lawyer would try it,’’ admonition 
was prejudicial error.—Pickerell v. 
Griffith, 29 N.W.2d 688, 238 Iowa 
1151. 

(4) Other rebukes held Improper 
see 64 C.J. p 92 note 11 [fj. 

72. Ala.—Jefferson County Burial 
Soc. V. Curry, 187 So. 723, 237 Ala. 
548. 

Conn.—Felix v. Hall-Brooke Sanitari¬ 
um, 101 A.2d 600, 140 Conn. 496. 
Tex.—^Daniels v. Starnes, Civ.App., 
61 S.W.2d 648, error dismissed. 
Wis.—Cohen v. Bridges, 39 'N.W.2d 
373, 255 Wis. 635. 

64 C.J. p 93 note 13. 

Rebuking misconduct of witness In 
general see infra § 62. 

73. Okl.—^^tna Life Ins. Co. v. Kra¬ 
mer, 165 P. 179, 65 Okl. 165. 

Wis.—<^ohen v. Bridges, 39 N.W.2d 
373, 265 Wis. 635. 

74. Wyo.—^Kendrick v. Healy, 192 P. 
601, 27 Wyo. 123. 

75. Oal.—^Etzel v. Rosenbloom, 189 
P.2d 848, 83 Cal.App.2d 758—Ander¬ 
son V. Mothershead, 64 P.2d 995, 
19 Cal.App.2d 97. 

Ill.—Janowski v. Great Lakes Tank 
Truck Line, 64 N.B.2d 387, 327 Ill. 
App. 553. 

Tex.—^Gulf, C. & S. F. Ry. Co. v, 
Loyd, Civ.App., 175 S.W. 721. 

76. Pa.—Commonwealth v. Poe, 80 
Pa.Dist. & Co. 157, 65 York Leg. , 
Rec. 125. 

77. N.C.—Seawell v. Carolina Cent. 
R. Co., 44 S.E. 610, 132 N.C. 856, 
rehearing denied 46 S,E. 860, 133 
N.C. 515. 

78. Tex.—Kelly v. Salvage Co. v. 
Neel, Civ.App., 262 S.W. 189, 
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fense to the court and jury alike, and he is in con¬ 
tempt.'^ ^ 

(4) Remarks in Ruling on Motion for Dis¬ 

missal or Nonsuit 

In announcing a ruling on a motion for a dismissal 
of the case or a nonsuit, the judge should not make any 
remarks which might be prejudicial to the parties. 

In overruling a motion for dismissal or nonsuit, 
the judge presiding over a trial should not in any 
way intimate to the jury his opinion as to what the 
verdict should be,S0 or which party should pre¬ 
vail,or make remarks tending to discredit the 
witnesses or evidence of a party,^2 or comment as 
to the nature of the action in a manner which may 
mislead defendant to his prejudice in introducing 
his evidence.^3 Similarly, the judge should, as far 
as possible, in announcing his ruling, abstain from 
any expression which may impress the jury with his 
own opinion as to the weight or value of the evi¬ 
dence,and any remark or comment amounting to 
the expression of an opinion on a material fact in 
issue is fatal to the validity of the trial.^S It is 
not necessarily fatal, however, for the judge, in 
giving reasons for his ruling, to refer in the 
presence of the jury to particular matters as having 
been shown by the evidence,^® or to make a true 
general comment.^^ in granting a motion for dis¬ 
missal of the action against one of several defend¬ 
ants, the court should not do anything which might 
prejudice the other defendants.^s 

(5) Remarks in Ruling on Motion to Direct 

Verdict 

Where the judge gives correct binding Instructions 
to the jury, remarks made by him before doing so, or 


TRIAL § 49 

In connection therewith, are not prejudicial to either 
party. 

Where the judge presiding at the trial of an ac¬ 
tion correctly gives binding instructions to the jury, 
remarks made by him before doing so,^^ or in con¬ 
nection therewith,90 are not prejudicial to either 
party and so form no ground of complaint. While 
the better practice is to send the jury out of the 
courtroom while a motion for a peremptory in¬ 
struction is made, argued, or decided, ordinarily 
no prejudice results from announcing a ruling-, deny¬ 
ing such a motion, in the presence of the jury,^^ 
and incidental remarks by the judge in the presence 
of the jury, in denying such a motion, are not fatal 
where not prejudicial.^^ It has been held that a 
remark of the judge, in denying a motion to direct 
a verdict, that he considers the case one which 
should go to the jury is not prejudicial.^^ No com¬ 
ment should be made, however, which indicates an 
opinion on any issue' of fact or the merits of the 
case.95 A statement to counsel, in the presence of 
the jury, that a peremptory instruction will be given 
is not prejudicial, although the court afterward re¬ 
considers and refuses to give the instruction.^® 

(6) Comments as to Settlement of Case 

While the trial judge may suggest that the parties 
arrange a settlement of the case, it is improper for him 
to advise the Jury of Ineffectual attempts at settlement, 
or to reprimand a party for failing or refusing to settle 
the case. 

While it is not necessarily improper for the judge 
presiding at a trial to suggest, in the presence and 
hearing of the jury, that a settlement of the case be 
arranged by the parties,®^ or to comment that certain 
matters between the parties have been adjusted. 


79. Ky.—^Marcum v. Hargis, 104 S. 
W. 6'93, 31 Ky.L. 1117. 

80. Ga.—^Louisville, etc., R. Co. v. 
Tift, 27 S.E. 765, 100 Ga. 86. 

Presence of jury during* motions, ar¬ 
guments, and rulings on questions 
of law in general- see infra § 460. 

81. N.C.—Speed v. Perry, 83 S.E. 
176, 167 OSr.C. 122. 

82. Wls.—^Davis v. Dregne, 97 N.W. 
612, 120 Wis. 63. 

64 C.J. p 93 note 23. 

83. U.S.—^Harkison v. Harkinson, 
Colo., 101 F. 71, 41 C.C.A. 201. 

84. Ga.—Continental Ins. Co. v. 
Wickham, 35 S.E. 2'87, 110 Ga. 129. 

85. S.C.—Latimer v. General Elec¬ 
tric Co., 62 S.E. 438, 81 S.C. 374. 

86. Ga.—O'Connor v. Horne, 141 S.E. 
74, 165 Ga. 349. 

64 C.J. p 93 note 27. 

87. N.C.—Observer Ck>. v. Remedy 
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Sales Corporation, 35 S-.E. 38, 109 
N.C. 251. 

64 C.J. p 94 note 28. 

88. Wis.—^John v. Pierce, 178 N.W. 
297, 172 Wis. 44. 

89. Neb.—Hall v. Aitkin, 41 N.W. 
192, 25 Neb. 360. 

90. Fla.—^White v. Miami Home 
Milk Producers Ass'n, 197 So. 125, 
143 Fla. 518. 

64 C.J. p 94 note 30. 

91. U.S.—Illinois Cent R. Co. v. 
Griffin, Wis., 80 F. 278, 25 C.C.A. 
413. 

Presence of jury during motions, ar¬ 
guments, and rulings on questions 
of law in general see infra § 450. 

92. Ill,—City of Chicago v. Dunham 
Towing & Wrecking Co., 161 Ilk 
App. 307. 

Axmonneement of prior mUng 

Statement of trial judge, while in¬ 
structing jury, that judge had refus¬ 
ed to grant defendants’ request for a 
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directed verdict was not prejudicial 
error.—Hull v, Hull, 205 S.W.2d 211, 
212 Ark. 808. 

93. U.S.—Illinois Cent. R. Co. v. 
Griffin, Wis., 80 F. 278, 25 C.C.A. 
413. 

94. Mich.—Sosnofski v. Lake Shore, 
etc., R. Co., 95 N.W. 1077, 134 
Mich. 72. 

S.C.-^Harris v. Greenville Traction 
Co., 85 S.E. 899, 101 S.C. 360. 

95. S.C.—Stokes v. Murray, 83 S.B. 
33, 99 S.C. 221. 

f 

96. Ala.—^Accident Ins. Department 
of Order of Railway Conductors of 
America v. Brooks, 114 So. 6, 216 
Ala. 605. 

Ga.—Peacock v. Stinson, 32 S.E.2d 
921, 72 Ga.App. 48. 

97. N.T.—^Atherton v. Atherton, 31 
N.Y.S. 977, 82 Hun 179, affirmed 
49 N.E. 933, 165 N.Y. 129, 63 Am. 
S.R. 650, 40 L.R.A. 291, 6 N.Y.Ann. 
Oas. 92, reversed on other giounds 
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where that is admittedly the fact,^^ it is improper 
and prejudicial for the judge to refer in the hearing 
of the jury to any ineffectual attempts to bring 
about a settlement,9^ or in effect to reprimand a par¬ 
ty for failing or refusing to settle the case> 

c. Comments Disclosing Opinion or Bias of 
Judge 

The judge should make no remark indicating an 
opinion on an issue of fact Involved in the action, or on 
the merits of the case, or showing a bias on his part in 
favor of or against either party; casual statements are 
not objectionable as indicating an opinion or a bias on 
his part. 

The judge presiding at a trial should make no re¬ 


mark in the presence or hearing of the jury indicat¬ 
ing an opinion on an issue of fact involved in the 
action,2 or on the merits of the case,^ or on the 
amount of damages recoverable,^ or showing a bias 
on his part in favor of or against either party.5 
Harmless pleasantries,^ general observations,^ or 
appropriate and instructive remarks,S are not objec¬ 
tionable as disclosing the judge’s opinion or bias, 
nor is the statement that a witness must state facts 
in order that the jury may draw their inferences^ 
or that a matter will be left to the jury to deter- 
mine.19 A remark calling attention to the time be¬ 
ing consumed in argument and stating that the 
matter has been sufficiently argued^i or a criticism 


21 S.Ct. 544, 181 U.S. 155, 46 L.Ed. 
794. 

98. Mo.—Bottom v. Croal, 89 Mo. 
App. 613. 

99. N.M.—^Turrieta v. Wyclie, 212 P. I 
2d 1041, 54 K.M. 6, 15 A.L.R.2d 
407. 

Wis.—Knickerbocker v- Beaudette 
Gara&e Co., 209 N.W. 763, 190 Wis. 
474. 

1. Wis.—^Knickerbocker v. Beaudette 
Oarage Co., supra. 

2. Ill.—^Department of Public Works 
and Buildings v. Diggins, 27 N.B. 
2d 826, 374 Ill. 11—Martin v. Black- 
bum, 38 N.B.2d 939, 31<2 Ill.App. 
549. 

Ky.—^Levisa River R. Co. v. Phillips, 
227 S.W.2d 922, 312 Ky. 367. 

N.Y.—McDonnell v. Skidmore, 42 IN’. 
Y.S.2d 619, 266 App.Div. 869, appeal 
dismissed 63 N.E.2d 671, 2'91 N.Y. 
800. 

N.C.—In re Bartlett’s Will, 70 S.E. 

i2d 482, 235 N.C. 489. 

S.C.—Lusk V. State Highway Dept., 

' 186 S.E. 786, 181 S.C. 101. 

64 C.J. p 94 note 42. 

Expression of judge’s opinion as dis¬ 
qualifying him to sit see Judges § 
89. 

Interrogation of witness by court in 
manner indicating opinion or bias 
see the C.J.S. title Witnesses § 347, 
also 70 C.J. p 663 note 18-p 666 
note 34. 

ReasoxL for mle 

The statute forbidding an intima¬ 
tion of the opinion of the -court in 
any form whatever was intended to 
insure to every litigant a fair and 
impartial trial before the jury.—Bai¬ 
ley V. Hayman, 17 S.E.2d 620, 220 
N.C. 402. 

3. Ill. — ^Department of Public Works 
and Buildings v. Diggins, 27 ’N.E.2'd 
826, 374 Ill. 11—Martin v. Black¬ 
burn, 38 N.E.2d 939, 312 Ill.App. 
549. 

N.Y.—Bidds Successors, Inc. v. Reis- 
berg, 128 N.Y.S.2d 405, 283 App. 
Div. 775, appear denied 129 N.Y.S. 
2d 917—Rohatiner v. Travelers 


Ins. Co., 34 N.Y.S.2d 20, 264 App. 
Div. 726. 

N.C.—Thompson v. Angel, 197 S.E. 
618, 214 N.C. 3. 

Okl.—^Key v. British American Oil 
Producing Co., 167 P.2d 657, 196 
Okl. 663—^Empire Oil & Refining 
Co. V. Fields, 112 P.2d 395, 188 
Okl. 66*6, appeal dismissed 62 S. 
Ct. 79, 314 U.S. 572, 86 L.Ed. 463— 
Central Fire Ins. Co. of Baltimore 

V. Smith, 107 P.2d 361, 188 Okl. 
203. 

Or.—^Frangos v. Edmunds, 173 P.2d 
696, 179 Or. 677. 

R.I.—Flint V. Nicholson, 25 A.2d 617, 
67 R.I. 613. 

64 C.J. p 95 note 43. 

4. Mich.—Bryan v. Houseman-Spitz- 
ley Corporation, 182 N.W. Ill, 213 
Mioh. 236. 

64 C.J. p 95 note 44. 

5. Del.—Buckley v. R. H. Johnson 
& Co., 25 A.2d 392, 2 Terry 646. 

Kan.—^Harmon v. Coonrod, 7'9 P.'2d 
831, 148 Kan, 146. 

Mich.—^In re Parkside Housing Proj- 
ect-Connor and Warren Ave., De¬ 
troit, 287 N.W. 671, 290 Mich. 582— 
Madalinski v. Hill, 269 N.W. 147, 
277 Mich. 219. 

Minn.—^Hansen v. St. Paul City Ry. 

Co,, 43 N.W.2d 260, 231 Minn. 354. 
Mo.—^Maryland Casualty Co. v. Spit- 
caufsky, 178 S.W.2d 368, 352 Mo. 
547—Fleetwood v. Milwaukee Me¬ 
chanics Ins. Co., App., '220 S.W.2d 
614—Cable v. Johnson, App., 63 S. 

W. 2d 433. 

N. J.—^Home Owners’ Loan Corp. v. 
Grundy, 4 A.2d 784, 122 N.J.Law 
301. 

64 C.J. p 96 note 45. 

O. Okl.—^Key v. British American 
Oil Producing Co., 167 P.2d 657, 
196 Okl. 663. 

64 C.J. p 95 note 46. 

7. Ala.—Mazer v. Brown, 66 So. 2d 
661, 259 Ala. 449. 

La.—^Bllis V. American Foods, App,, 
30 So.2d 43'9. 

Pa.—Herring v. Shullo, 27 A 2d 761, 
149 Pa.Super. 345, 

64 C.J. p 96 note 47. 
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3M[ethods of taking oath 

A remark by trial judge that plain¬ 
tiff was sworn and defendant af¬ 
firmed, yet both belonged to the same 
church, was gratuitous and unneces¬ 
sary, but did not constitute prejudi¬ 
cial error when the court showed no 
preference between the two methods 
of oath, and the charge was fair to 
both sides.—Major v. Mac Lloyd, 98 
A.2d 454, 174 Pa.Super. 22. 

8. Ala.—^American Surety Co. of N. 
Y. V. Hooker, 68 So.2d 469, 36 Ala. 
App. 39, certiorari denied 68 So. 2d 
478, 257 Ala. 238. 

Mich.—^Brown v. Brown, 51 N.W.2d 
656, 338 Mich. 492. 

Utah.—Haslam v. Morrison, 190 P. 

2d 620, 113 Utah 14. 

64 C.J. p 96 note 48. 

Disagreement with counsel 

Remarks of trial judge who inter¬ 
rupted counsel’s argument with wit¬ 
ness, said *T will have to swear 
you,” and disagreed with counsel’s 
statement that he had to defend 
himself with witness, were not im¬ 
proper as indicating conclusion on 
merits of case.—Key v. British 
American Oil Producing Co., 167 P. 
2d 667, 19'6 Okl. 663. 

Comment on fact in record 

Statement in charge to jury that 
there was a receiver appointed for 
the property was not error, bn 
ground that it was calculated to im¬ 
press jury with fact that court had 
passed on merits, where order ap¬ 
pointing receiver was part of rec¬ 
ord, and fact of such appointment 
was verified In jury’s presence at 
time of instruction by counsel for 
defendants.—Braswell v. Palmer, 22 
S.E.2d 93, 194 Ga. 484. 

9. S.C. — ^Pierce v. Marion County 
Lumber Co., 94 S.E. 865, 108 S.C. 
387. 

10. Or. — ^Bohart v. Parker, 147 P. 
1818, 149 P. 86, 76 Or. 371. 

[ 64 C.J. p 96 note 60. 

i 11. Mo.—^Larkin v. Wells, App., 44 
S.W.2d 882. 
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of counsel for unnecessarily examining a juror at 
lengthi 2 is not prejudicial as indicating an opinion 
on the merits of the case. 

d. Eemarks as to Law or Issues of Case 

A correct statement of the law or the issues in the 
case ordinarily is not objectionable because made in the 
presence of the jury; but an incorrect statement which 
tends to mislead the jury is improper. 

A statement by the judge, presiding at the trial of 
an action, of a correct rule of law applicable to the 
case,i3 or a correct statement as to what issues are 
involved, or defining the issues, in the case,^^ ordi¬ 
narily is not improper or ground for objection, be¬ 
cause made in the presence and hearing of the jury, 
although, in general, statements as to the law should 
be reserved until the close of the evidence, and given 
as instructions.^® ^ statement of an incorrect rule 
of law, however, which tends to mislead the jury, 
is improper,^® as is an erroneous statement as to the 
issues of the case;^'^ but slight inaccuracies are 
not prejudicial where they are not such as to in¬ 
fluence or mislead the jury,!^ and, where a particular 
issue is not in the case, a remark that it is not to 
be considered is not made improper by the fact 
that the issue is subsequently brought into the case 
by amendment of the pleadings.^^ The court should 
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not apprise the jury of the legal effect of its an¬ 
swers to special issues on the judgment to be ren- 
dered.20 It is improper for the court to advise the 
jury that statutory instructions are intended merely 
to be helpful, rather than to be positive guides for 
their deliberations.^! 

Remarks as to law to he incorporated in the in-- 
stnictionSj or as to what the jury will be instructed, 
cannot be complained of because made in the hear¬ 
ing of the jury, where the jury is present by agree¬ 
ment of counsel and in any case such remarks 
or statements furnish no ground for obj ection where 
the instruction referred to would be correct and a 
proper one to be given.23 The judge should not, 
however, state what he will charge until the evi¬ 
dence has been developed far enough to make sure 
that the charge will be proper.24 A statement that 
the court will instruct the jury that plaintiff’s right 
to maintain the action is absolute is not objectionable 
as advising the jury that plaintiff should recover.^® 

e. Suggestions as to Procedure 

The trial Judge may properly make suggestions as 
to procedure in the action which will be conducive to 
its disposal on the merits. 

In view of the general duty of a trial judge to 
see that as far as possible, cases brought before 


12. Okl.—^Key V. British American 
Oil Producing Co., 167 P.2d ^67, 
196 Okl. 663. 

13. Ga.—^Dwight v. Acme Lumber & 
Supply Co., 6 S.B.2d 586, 189 Ga, 
473—^Weathers Bros. Transfer Co. 
V. Jarrell, 33 S.E.2d 805, 72 Ga.App. 
317. 

64 C.J. p 101 note 22. 

Distinction in terminology of tralne 
In suit for damage to truck aris¬ 
ing out of collision, statement by 
which court trieU to show witness 
distinction between cash market val¬ 
ue of truck as compared to intrinsic 
value, and which related only to ques¬ 
tion of amount of damage to truck, 
was proper.—Moore v. Dallas Ry. & 
Terminal Co., Tex.Civ.App., 238 S.W. 
2d 741, error dismissed. 

14. S.C.—^Barrett v. Texas Co., 17'6 
S.E. 874, 174 S.C. 46. 

64 C.J. p 101 note 23. 

Instructions as to nature and scope 
of issues see infra §§ 301-305. 

15. Ga.—Price v. Brown, 86 S.E. 
870, 143 Ga. 671. 

Distinction between admonition to 
jury and instructions 
Ky.—Miller v. Noell^ 237 S.W. 373, 
193 Ky. 669. 

32 C.J. p 944 note 57 [e]. 

16. Mo.—^Caldwell v. Barnsdall Re¬ 
fining Corp., App., 135 S.W. 2d 1105. 


N.T.—^Demacopoulos v. Mattiello, 58 
N.Y.S.2d 910, 270 App.Div. 173. 

64 C.J. p 101 note 25. 

Damages 

In an action for damages, any 
statement to jury by court which 
calls their attention to claims and 
amounts not supported by the evi¬ 
dence is error.—Clark v. Essex Wire 
Corp., 63 A.2d 35, 361 Pa. 60. 

Applicability of speed statute 
Cal.—Johnson v. Williams, 223 P.2d 
266, 100 Cal.App.2d 294. 

Minn.—^Kunkel v. Paulson, 266 iN.W. 
441, 197 Minn. 107. 

Overruling of objectioiL 
Overruling of objection to state¬ 
ment of motorist’s counsel in argu¬ 
ment to jury that it was duty of 
railroad company to have a specific 
number of men at crossing, was, in 
effect, a statement by court that 
it was duty of railroad company to 
have that number of men at cross¬ 
ing, and constituted reversible er¬ 
ror.—^Missouri Pac. R. Co. v. Moore, 
197 S.W.2d 284, 210 Ark. 643. 

17. Va.—^Virginia Iron, Coal & Coke 
Co. V. Dickenson, 129 S.E. 228, 143 
Va. 250. 

64 C.J. p 101 note 26. 

18. Mich.—^Black v. Ambs, 12 N.W. 
2d 381, 307 Mich. 644. 

64 C.J. p 101 note 27. 
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19. Ala.—City of Montgomery v. 
Wyche, 53 So. 786, 169 Ala. 181. 

64 C.J. p 101 note 28. 

20. Tex.—Continental Oil Co. v. 
Barnes, Civ.App., '97 S.W.2d 494, er¬ 
ror refused. 

Remarks held uiLObjectionable 
Where jury found, in answer to 
separate issues, that compensation 
claimant’s incapacity was total and 
permanent, and was partial, trial 
judge’s statements that verdict would 
not be accepted because conflicting, 
that it was not purpose of court to 
indicate how to answer issues to 
reconcile conflict, and that, if jury 
changed answers to reconcile con¬ 
flict, jury should reSxamine depend¬ 
ent answers to other issues were not 
objectionable as informing jury of 
legal effect of answers.—^Maryland 
Casualty Co. v. Brown, Civ.App., 110 
S.W.2d 130, reversed on other grounds 
116 S.W.2d 394, 131 Tex. 404. 

21. Or.—^Haltom v. Fellows, 73 P. 
■2d 680, 167 Or. '614. 

22. Mo.—^Moore v. Rose, 108 S.W. 
1105, 130 Mo.App. 668. 

23. Me.—Kerr v. Great Atlantic & 
Pacific Tea Co., 149 A. 618, 129 Me. 
48. 

24. Tenn.—^Price-Bass Co. v. Daw¬ 
son, 7 Tenn.Civ.App. 192. 

25. Iowa.—Maguire v. Wm. Gretten- 
berg Grain Co., 186 N.W. 644, 193 
Iowa 23. 
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him are disposed of on their merits, as discussed 
supra § 36, ordinarily it is not improper for him to 
make suggestions to parties or counsel as to pro¬ 
cedure in the action or at the trial which will con¬ 
duce to that end,2 6 as by calling attention to omis¬ 
sions in the pleadings^^ or defects in the evidence's 
which may result in a mistrial, or to suggest that a 
certain document be produced,29 that the pleadings 
be amended to conform to the proof,or that a 
party elect on which of two or more counts in 
his pleading he wishes to proceed.^i 

Similarly, ordinarily it is not improper for him to 
suggest that counsel get together as to the use to 
be made of particular evidence,32 or that an experi¬ 
ment or test be made,33 or that particular termi¬ 
nology be used in questioning witnesses,34 or that a 
witness be interrogated as to particular matters.35 
Likewise, it is not improper for the judge to state 
to counsel for the parties that one of the jurors 
is sick, and inquire whether counsel will go on with 
eleven jurors by consent,36 or to remark that court 
will be adjourned if necessary to allow a party to 
secure the attendance of a witness.37 Suggestions 
to the jury by the trial court that they may take 
notes during the trial, with the court furnishing the 
necessary materials, is improper where done over 
the litigant's objection, even though the notes were 


to be kept secret.38 

§ 50. - Comments on Evidence 

a. Admission or exclusion of evidence 

b. What evidence has been adduced 

c. Credibility of witnesses or evidence 

d. Weight and sufficiency of evidence 

a. Admission or Exclusion of Evidence 

It is not improper for the trial Judge to express to 
the Jury, or in their presence and hearing, his reasons 
for admitting or excluding particular evidence, provided 
his remarks are limited to the propriety of receiving the 
matter presented. 

It is not improper for the judge presiding at the 
trial of an action to express to the jury,39 or in 
their presence and hearing,^® his reasons for ad¬ 
mitting or excluding particular evidence, or the 
grounds of his ruling, provided in so doing he does 
not indicate an erroneous view of the law which may 
mislead the jury.41 Accordingly, no objection can 
be based on a correct comment that evidence of a 
particular kind is inadmissible,^^ or that evidence ad¬ 
mitted is competent^s or relevant,44 or is of some 
importance,45 or will make out a prima facie case 
for the party offering it,46 or is the principal issue 
in the case,47 or that it is admitted for a particular 
purpose.43 


26. Conn.—^Heslin v. Malone, 165 A. 
594, 116 Conn. 471. 

63 C.J. p 101 notes 35-43. 

27. Cal.—^Miller v. Republic Grocery, 
242 P.2d 396, 110 Cal,App.2d 187— 
Farrar v. Farrar, 182 P. 989, 41 
Cal.App. 462. 

Conn.—Neumann v. Apter, 112 A. 360, 
95 Conn. 695, 21 A.L.R, 670. 

28. Cal.—Miller v. Republic Grocery, 
242 P.2d 396, 110 Cal.App.2d 187— 
Farrar v. Farrar, 182 P. 989, 41 
Cal.App. 452. 

29. U.S.—^Albany Ins. Co. v. Hol- 
berg, C.C.A.«Minn. 166 F.2d 311. 

30. Mo.—Smith v. Wilson. App., 296 
S.W. 1036. 

31. U.S.—^Victor American Fuel Co, 
V. Tomljanovich, Me., 232 F. 662, 
146 G.C.A. 688, certiorari denied 37 
S.CL 212, 242 U.S. 643, '61 L.Ed. 
542. 

32. Minn.—Sigrvertsen v. Maney 

Bros. Mill & Elevator Co.. 234 N.W. 
688, 182 Minn. 387. 

83. N.C.—^Liongr v. Byrd, 86 S.E. 674, 
16-9 N.C. 668. 

Experiments and tests in general see 
supra ■§ 46. 

34. Mo.—McQuary v. Quincy. O. & 
K. C. Ry. Co., 269 S.W. 606, 306 
Mo. 697. 

64 C.J. p 102 note 42. 

35. S.C.—^People's Bank v. Walker, 
128 S.E. 715, 132 S.C. 254. 


36. S.C.—Crosby v. Seaboard Air 
Line R, Co., 61 S.E. 10'64, 81 S.C. 24. 

37. Ill.'—Chicago City R. Co. v. Mc¬ 
Donough, 125 IlLApp. 223, affirmed 
77 N.E. 677, 221 Ill. 69, 

64 C.J. p 102 note 45. 

38. Ohio.—Corbin v. City of Cleve¬ 
land, 66 N,E.2d 214, 144 Ohio St. 32, 
154 A.D.R. 874. 

39. N.J.—^Lehrhoff v. Continental 
Casualty Ins. Co., 128 A. 245, 101 
N.J.Law 375. 

40. Ala.—Zell v. Umphrey, 34 So.2d 
472, 250 Ala. 107, 

Cal.—Corpus Juris cited la Woods v. 
Pacific Greyhound Lines, 205 P.2d 
738, 740, 91 Cal.App.2d 672—Simp¬ 
son V, Steinhoff, 21 P.2d 960, 131 
Cal.App. 660. 

Ga.—Sloan v. Glaze, 33 S.E.2d 846, 
72 Ga.App. 416—Gibson v. Gibson, 
178 S.E. 181, 50 Ga.App. 346. 

Ill.—^Department of Public Works 
and Buildings v. Diggins, 27 N.E.2d 
826, 374 Ill. 11—^Martin v. Black¬ 
burn, 38 N.E.2d 939, 312 Ill.App. 
549. 

Mo.—Phares v. Century Elec. Co., 
App., 131 S.W.2d 879. 

Okl.—Corpus Juris cited in Empire 
Oil & Refining Co. v. Fields, 112 p. 
2d 395, 402, 188 Okl. 666, appeal dis¬ 
missed 62 S.Ct. 79, 314 U.S. 672, 86 
L.Ed. 463. 

64 C.J. p 95 note 54. 
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'41. Ill.—^Baker v. Illinois Cent. R. 

Co., 161 Ill.App. 521, 

42- Ariz.—Wilkinson v. Phoenix Ry. 
Co. of Arizona, 236 P. 704, 28 Ariz. 
216. 

Iowa.—^Kinney v. Reed, 145 N.W. 900, 
164 Iowa 337. 

43. Tenn.—Garis v. Eberling, 71 S. 
W.2d 216, 18 Tenn.App. 1. 

64 C.J. p 96 note 57. 

44. Mass.—Silverman r. Rothfarb, 
142 N.E. 162, 247 Mass! 466. 

64 C.J. p 96 note 68. 

45. Cal.—Foley v. Hornung, 169 P. 
706, 35 Cal.App. 304. 

Ga.—Owen v. Anderson, 186 S.E. 864, 
54 GauApp. 53. 

46. Ark.—M. Jones & Co. v. Bank of 
Horatio, 143 S.W. 1060, 102 Ark. 
302. 

47. Ga.—^E. Matthews & Son y. Rich¬ 
ards, 91 S.E. 914, 19 Ga-App. 489. 

48. Wyo.—Continental Sheep Co, v. 
Woodhouse, 256 P.2d 97. 

64 C.J. p 96 note 62. 

XtupeachmeiLt of witness 

Comment, in overruling objection 
to certain evidence, that judge would 
“admit the paper for the purpose of 
.Impeachment of the witness, as I 
understand that's the purpose of it,” 
was not objectionable as constituting 
an expression of opinion that the 
1 effect of the evidence was to impeach 
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Likewise, no objection can be based on a correct 
comment that evidence excluded is irrelevant^^ or 
immaterial,®0 or is incompetent until certain other 
facts shall have been proved,®^ or of slight im¬ 
portance,or does not amount to much,®3 or that 
the evidence offered may be admitted if counsel 
thinks it will help his case,®^ or that if it is intro¬ 
duced evidence will be received to rebut or explain 
it,®® or that the matter is®® or is not®*^ such as to be 
within the knowledge of the witness, or that the 
witness has not been shown to have such knowledge 
as to entitle him to express an opinion.®8 It is not 
ground for complaint that in determining or an¬ 
nouncing his ruling or reasons the judge refers to 
or recites some of the prior testimony,®^ or assumes 
certain facts, where there is no controversy as to 
them,®® or suggests that the relevancy of the evi¬ 
dence will be made to appear,®! or that evidence 
conditionally admitted will be stricken later if neces- 
sary,®2 or discusses the evidence offered for the sake 
of ascertaining counsel’s position,®® or that, in re¬ 
jecting opinion evidence, he says the jury can draw 
their own conclusions from the facts, without sug¬ 
gesting what those conclusions should be.®^ 

Similarly, it is not improper for the judge, in 
the presence of the jury, to give the reasons for his 
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ruling on a* motion to strike evidence,®® as that the 
answer complained of is responsive to the question 
asked,®® or that if the evidence had been objected to 
he would have excluded it,®'^ or to state that he will 
give his reasons, in order not to influence the 
jury.®8 The judge may, in the presence of the 
jury, without being guilty of impropriety, discuss 
with counsel the propriety of a question put by the 
latter, so that it may be withdrawn or excluded if 
determined to be improper,®® or inform counsel, 
where objections to testimony are persistently being 
made, what he considers is or is not proper evidence 
on an issue.*^® 

Comments or remarks by the judge have no place, 
however, in a ruling on the admission or exclusion 
of evidence, save as they may express his opinion 
as to the propriety, under the rules of evidence, of 
receiving the matter presented;*^! and in announc¬ 
ing his ruling the judge should take care to say 
nothing in the presence and hearing of the jury 
which may indicate favor or disfavor toward ei¬ 
ther party,72 or which is reasonably calculated to 
influence the jury in deciding a material issue of 
fact,'^8 or his view on the merits of a question in¬ 
volved in the case,74 and not to use language in¬ 
dicating approval or disparagement of any evi- 


witness.—Sloan v. Glaze, 33 S.B.2d 
846, 72 Ga.App. 415. 

49. Ga.—^Woodruff v. Bowers, 140 S. 
E. 844, 165 Ga. 408. 

64 C.J. p 96 note 63. 

50. Or.—Tycer v. Hartsell, 198 P. 
2d 263, 184 Or. 310. 

64 C.J. p 96 note 64. 

61. Cal.—Brown v. Lemon Cove 
Ditch Co., 171 P. 705, 36 Cal.App. 
94. 

52. U.S.—Columbia - Knickerbocker 
Trust Co. V. Abbot, Mass., 247 F. 
833, 160 C.C.A. 55, certiorari de¬ 
nied 39 S.Ct. 6, 248 U.S. 558, 63 
L.Ed. 420. 

63. Utah.—^Hogge v. Salt Lake & O. 

Ry. Co., 153 P. 585, 47 Utah 266. 
54. Conn.—Sheffield v. Beckwith, 96 
A. 316, 90 Conn. 93. 

65. Ark.—Carter v. Younger, 185 S. 

W. 435. 123 Ark. 266. 

64 C.J. p 96 note 69. 

56. Cal.—^Winslow v. Glendale Light 
& Power Co., 107 P. 1020, 12 Cal. 
App. 630. 

67. Or.—Tycer v. Hartsell, 198 P. 

2d 263, 184 Or. 310. 

64 C.J. p 96 note 71. 

58. Wash.—Osborne v. Galusha, 254 
P. 1086, 143 Wash. 127. 

69. Ga.—Louisville & N. R. Co. v. 
Rogers, 94 S.E. 321, 21 Ga.App. 
324. 

64 C.J. p 96 note 73. • 


60. Or.—^Bank of Gresham v. Walch, 
147 P. 534, 76 Or. 272. 

64 C.J. p 96 note 74. 

61. N.J.—Miller v. Richieri, 155 A. 
468, 9 N.J.Misc. 710. 

62. Mich.—^Brown v. Mitts, 153 N. 
W. 714, 187 Mich. 469. 

63. Wash.—^Albin v. City of Seattle, 
227 P. 322, 130 Wash. 342. 

64 C.J. p 96 note 77. 

64. Ark.—^Arkansas Motor Coaches 
V. Williams, 116 S.W.2d 686, 196 
Ark. 48. 

Mich.—-Deyo v. Detroit Creamery Co., 
241 N.W. 244, 257 Mich. 77. 

65. Mo.—Sotebier v. St. Louis 
Transit Co., 102 S.W. 651, 203 Mo. 
702. 

64 C.J. p 96 note 79. 

66. Mo.—Stratton v. Nafziger Bak¬ 
ing Co., App., 237 S.W. 538. 

64 C.J. p 96 note 80. 

67. Mo.—Nelson v. Foster, 66 Mo. 
381. 

68. Ill.—^Pennsylvania Co. v. Conlan, 
101 Ill. 93. 

69. Ill,—^Elgin, J. & E. Ry. Co. v. 
Lawlor, 132 IlLApp. 280, affirmed 
82 N.E. 407, 229 III. 621. 

Mass.—^Vahey v. Boston Elevated Ry. 
Co., Ill N.E. 40, 222' Mass. 374. 
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70. Tex.—^D. H. Fleming & Son v. 
Pullen, Civ.App., 97 S.W. 109. 

71. Nev.—^Peterson v, Pittsburg Sil¬ 
ver Peak Gold Mining Co., 140 P. 
519, 37 Nev. 117. 

S.C.—^Lusk V. State Highway Dept., 
186 S.E 786, 181 S.C. 101. 

Utah.—^Morton v. Hood, 143 P.2d 434, 
105 Utah 484. 

73. Nev.—^Peterson v. Pittsburg Sil¬ 
ver Peak Gold Mining Co., 140 P. 
519, 37 Nev. 117, 

73. S.C.—^Jones v. Elbert, 34 S.E 2d 
796, 211 S.C. 553. 

Gondnei; tending to excite prejudice 
or sympathy 

Trial judge should not criticize 
counsel for offering testimony ex¬ 
cluded by court, or make comments 
in connection therewith which might 
reasonably tend to excite prejudice 
in jurors’ minds , to ward one party 
or sympathy for other party.—'Tex¬ 
as Employers Ins. Ass’n v. Hale, Tex. 
Civ.App., 167 S.W.2d 575—Southland 
Greyhound Lines v. Matthews, Tex. 
Civ.App., 74 S.W.2d 713, error dis¬ 
missed. 

74. Nev.—^Peterson v. Pittsburg Sil¬ 
ver Peak Gold Mining Co., 140 P. 
619, 37 Nev. 117. 

Pa.—Martin v. Philadelphia Gardens, 
35 A.2d 317, 348 Pa, 232. 

Comments disclosing opinion or bias 
of judge in general see- supra | 4^. 
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dence in the caseJ® So a remark which assumes 
a fact in dispute in the action is improper.'^® Where 
no objection is made to the admission of evidence, 
it is not proper for the court to make any statement 
or comment on its propriety or admissibility'^'^ ex¬ 
cept as, of his own motion, he excludes clearly im¬ 
proper evidence, as discussed infra § 156. A state¬ 
ment by the court giving reasons for his ruling on 
an objection to the argument to the jury has been 
held not to constitute a comment on the evidence 
but the overruling by the court of objections to an 
argument which was an unauthorized comment on 
the effect of evidence has been held to be a com¬ 
ment on the evidence.'^9 

h. What Evidence Has Been Adduced 

A trial judge may properly comment as to what a 
withess has said, or of what facts evidence has been in¬ 
troduced, where the comment is made merely as a state¬ 
ment of the judge's understanding of what has taken 
place at the trial. 

A comment by the judge presiding at the trial of 
a case, in the presence and hearing of the jury, as 
to what a witness has said, or of what facts evi- 
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dence has been introduced, where the comment is 
made merely as a statement of the judge's under¬ 
standing of what has taken place at the trial, is not 
objectionable as an expression of opinion on such 
evidenceSO except where it is inaccurate or incor¬ 
rect,Si and even then it is not prejudicial if not such 
as to be calculated to influence the jury.82 A 
fortiori, a question or inquiry by the judge as to 
what a witness has said is not an expression of opin¬ 
ion on his testimony.S3 

c. Credibility of Witnesses or Evidence 

It is improper for the trial judge to express or In¬ 
dicate any opinion as to the credibility of evidence or of 
a witness; but a casual remark not calculated to influ¬ 
ence the Jury ordinarily is not ground for objection. 

It is improper for the judge presiding at the trial 
of an action to express or indicate, directly or in¬ 
directly, to the jury or in their presence and hear¬ 
ing, any opinion as to the credibility of evidence or 
a witness but a casual remark not calculated to 
influence the jury ordinarily is not ground for ob¬ 
jection as a comment on the credibility of evidence 
or a witness.^s 


75. Ga.—^Louisville & N. R. Co. r. 
Rog-ers, 94 S.E. 321, 21 Ga.App. 
324. 

Testunony in. lost depositions 

Statement of court permitting 
counsel to examine witness as to tes¬ 
timony given by depositions, on proof 
that depositions were lost, was er¬ 
roneous as permitting jury to con¬ 
sider answers given before commis¬ 
sioner as evidence in case, where 
depositions were never properly 
transmitted to court and oral tes¬ 
timony concerning them was intro¬ 
duced merely for purpose of impeach¬ 
ment.—^Lazar v. Black & White Cab 
Co., 179 S.B. 250, 60 Ga.App. 567. 

76. Or.—'Richey v. Robertson, 169 P. 
99, 86 Or. 526. 

77. Ga.—^Holland v. Whitfield Coun¬ 
ty, 188 S.B. 288, 54 Ga.App. 463. 

Neb.—'Stoffel v. Metcalfe Const. Co., 
17 N.W.2d 3, 146 Neb. 450. 

Tex.—Acker v. Thompson, Civ.App., 
128 S.W.2d 862, reversed by agree¬ 
ment. 

64 C.J. p 97 note 90. 

78. Ky.—Jones v. Miller, 243 S.W. 
2d 933. 

79. Tex.—^Dallas Joint Stock Land 
Bank of Dallas v. Britton, 135 S. 
W.2d 981, 134 Tex. 529. 

8a Ga.—Smallwood v. Pollard, 188 
S.m 694, 64 Ga.App. 617—Gay v. 
Smith, 181 S.B. 129, 51 Ga.App. 616. 
Mo.—Chervek v. St. Louis Public 
Service Co., App., 173 S.W.2d 599. 
Pa.—Raphael v. Western Pennsyl¬ 
vania Amusement Co., 163 A. 333, 
106 Pa.Super. 611. 

64 aj. p 97 note 92. 


Issues 

R.I.—Flint V. Nicholson, 25 A.2d 617, 
67 R.I. 513. 

81. Ark.—Folsom v. Watson, 228 S. 
W.2d 1006, 217 Ark. 158. 

Mich.—^Hammock v. Sims, 21 N.W.2d 
118, 313 Mich. 248. | 

Ohio.—Scarinzi v. Farkas, 76 N.E.2d 
86, 80 Ohio App. 409. 

64 C.J. p 97 note 93. 

82. Ga.—^AronofC v. Woodard, 171 S. 
E. 404, 147 Ga.App. 726. 

64 C.J. p 97 note 94. 

83. Mich.—^Weaver v. Murray, 128 
N.W. 1088, 163 Mich. 660. 

Tex.—Andrews v. Dewberry, Civ. 
App., 242 S.W.2d 685, error refused 
no reversible error. 

84. Ariz.—Glowacki v. A. J. Bayless 
Markets, Inc., 263 P.2d 799, 76 
Ariz. 295. 

Mo.—Rhoades v. Alexander, App., 67 
S.W. 2d 736. 

Neb.—Styskal v. Brickey, 62 N.W. 2d 
854, 168 Neb. 208—Stoffel v. Met¬ 
calfe Const. Co., 17 N.W.2d 3, 145 
Neb. 450. 

Okl.—Key v. British American Oil 
Producing Co., 167 P.2d 657, 196 
Okl. 663—Empire Oil & Refining 
Co. V. Fields, 112 P.2d 395, 188 Okl. 
666, appeal dismissed 62 S.Ct. 79, 
314 U.S. 572, 86 L.Ed. 463—Central 
Fire Ins. Co. of Baltimore v. Smith, 
107 P.2d 361, 188 Okl. 203. 

Or.—Prangos v. Edmunds, 173 P.2d 
696, 179 Or. 677. 

Pa.—^Magasiny v. T. M. Smithian 
Trucking Co., 170 A. 397, 112 Pa. 

I Super. 267. 


B.I.—BTlint V. Nicholson, 25 A.2d 617, 
67 R.I. 513. 

Tenn.—^Power Packing Co. v, Bonim, 
8 Tenn.App. 162. 

Tex.—Thompson v. Janes, Civ.App.. 
227 S.W.2d 330—^Merriman v. Lary, 
Civ.App., 196 S.W.2d 652—Acker v. 
Thompson, Civ.App., 128 S.W.2d 
862, reversed by agreement. 

64 C.J. p 97 note 97. 

Intimation in instructions of opinion 
as to credibility see infra § 276. 

85. Ariz.—City Transfer Co. v. 
Johnson, 233 P.2d 1078, 72 Ariz. 
293. 

Mo.—^Heier v. Funsch, App., 61 S.W. 
2d 263—Rhoades v. Alexander, 
App., 67 S.W.2d 736. 

64 C.J. p 98 note 98. 

ISzaxalnatiou of witness by court 
was not error, in absence of showing 
that court expressed opinion on facts 
or that examination was improper 
and prejudicial.—^Hammontree v. 
Moreland, 186 S.B. 869, 53 Ga.App. 
871. 

Remarks held uot objectionable 

(1) In general.—^Dennis v. Mc¬ 
Arthur, 158 P.2d 644, 23 Wash.2d 33 
—64 C.J. p 98 note 98 [a]. 

(2) In overruling objection, that 
counsel could offer suitable instruc¬ 
tions if so desiring.—Simpson v. 
Steinhoff, 21 P.2d 960, 131 Cal.App. 
660. 

(3) After excluding argument at¬ 
tacking plaintiff’s credibility on ba¬ 
sis of previous similar case by plain¬ 
tiff against defendant, that previous 
case had nothing to do with instant 
case, where remark resulted from 
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d. Weiglit and Sufficiency of Evidence 

Except in jurisdictions where such comment Is per¬ 
mitted, it is improper for the judge to indicate his opin¬ 
ion as to the weight and sufficiency of any evidence in 
the case; casual remarks, not calculated to impress the 
jury with the view of the court, ordinarily are not fatal. 

Except in jurisdictions where such comment is 
permitted,it is improper for the judge presiding 
at a trial to indicate, by any comment or remark 
made in the presence and hearing of the jury, his 
opinion as to the weight or sufficiency of any evi¬ 
dence in the case,^'^ or as to what has or has not 


TRIAL § 50 

been established,^^ or the extent of the damages for 
which recovery is sought,or to state that particu¬ 
lar facts have been proved, where they are in 
dispute,90 or that there is no evidence in support 
of a contention, where evidence has in fact been 
introduced.9i 

Casual remarks, however, as to evidence, not 
calculated to have the effect of impressing the jury 
with the view of the court as to its weight or suffi¬ 
ciency, ordinarily are not fatal,92 even though they 


charg-e by counsel that ruling was 
“very unfair,” and court and counsel 
subsequently reached amicable un¬ 
derstanding as to fairness of ruling 
and counsel's rights thereunder.— 
Dorman v. East St. Louis By. Co., 75 
S.W.2d 854, 335 Mo. 1082.' 

(4) Remark, justified by testimony, 
that witness had made contradictory 
statements.—^McNally v. Casner, 18 
P.2d 94, 128 CaLApp. 680. 

(6) In action for damage to prop¬ 
erty caused by dust blown from coal 
cleaner used in defendant's mine, 
statement that plaintiff had previ¬ 
ously brought suit against a railroad 
company for injuries to the property 
during the period in question by dust 
emitted from its locomotives.— 
Kramer v. Pittsburgh Coal Co., 19 Al. 
2d 362, 341 Pa. 379, 

(6) Remark, when stopping cross- 
examination of plaintiff, that he had 
answered everything in the world he 
can remember.—^Texas Indemnity 
Ins. Co. V. Dean, Tex.Civ.App., 77 S. 
W.2d 748, error dismissed. 

(7) Comment in ruling on an ob¬ 
jection to a question, “While the wit¬ 
ness is called by the plaintiff, the as¬ 
sumption is—the court’s assumption 
in this case is—that this man is an 
unwilling witness.”—Orr v. Shell Oil 
Co., 177 S.W.2d 608, 352 Mo. 288. 

(8) Statement that witness was 
medical witness and could answer 
question about person’s behavior, 
where statement was in response to 
objection made with respect to quali¬ 
fications of witness, which matter 
was within discretion of trial court. 
—Kincheloe v. Kincheloe, Tex.Civ. 
App., 152 S.W.2d 851, error refused. 

(9) Where plaintiff’s attorney, ob¬ 
jecting to testimony, argued that de¬ 
fendants could not impeach witness 
because defendants had made witness 
their witness as to matter involved 
and defendants’ attorneys argrued to 
the contrary, statements, “That made 
him your witness” and *T said you 
introduced him as your witness.”— 
Fenner v. American Surety Co. of 
New York, Tex.Civ.App., 156 S.W.2d 
279, error refused. 

S6. Conn.—Coy v. Town of Milford, 

12 A.2d 641, 126 Conn. 484. 


Comments permitted in federal 
courts see Federal Courts § 136 d 
(3). 

Fair comment 

Trial judge may express an opin¬ 
ion as to weight of testimony if done 
fairly and factual issues are left to 
jury.—^Monier v. Philadelphia Rapid 
Transit Co., 75 A. 1070, 227 Pa. 273 
—^Bloom V. Hopman, 98 A.2d 414, 173 
Pa Super. 292. 

Issues left for jury 
Pa,—Spiker v. General American Life 
Ins. Co., Com.Pl., 29 Del.Co. 302— 
Rothschild v. Dilts, Com.Pl., 24 
Erie Co. 336. 

Comments not binding on Jury 

Comment by court on the evidence 
that a court has the right to comment 
on the evidence but that such com¬ 
ment is not binding on jury, and that 
in opinion of court the accident did 
not happen the way plaintiff testified 
was not prejudicial to any of plain¬ 
tiff's rights.—^Heiman v. Kolle, 27 N. 
W.2d 92, 317 Mich. 648. 

Inferences 

Calling attention of jury to infers 
ences which may be drawn from the 
evidence is within the range of per¬ 
missible comment by the trial court. 
—^Buonanno v. Cameron, 41 A.2d 107, 
131 Conn. 613. 

87. Ind.—^Rentschler v. Hall, 69 N.E. 
2d 619, 117 Ind.App. 265. 

R.I.—Flint V. Nicholson, 25 A.2d 617, 
67 R.I. 613. 

Tex.—City of Houston v. Pillot, Com. 
App., 105 S.W.2d 870—Thompson v. 
Janes, Civ.App., 227 S.W.2d 330— 
Merximan v. Lary, Civ.App., 196 S. 
W.2d 652—^Texas Employers Ins. 
Ass’n V. Hale, Civ.App,, 167 S.W. 
2d 576—Acker v. Thompson, Civ. 
App., 128 S.W.2d 862, reversed by 
agreement—Traders & General Ins. 
Co. V. Durbin, CivA-pp., 119 S.W.2d 
595, error dismissed—Commercial 
Standard Ins. Co. v. Walls, Civ. 
App., 66 S.W.2d 244. 

64 C.J. p 98 note 1. 

88. Ga.—Banks v. Kilday, 76 S.E.2d 
642, 88 Ga.App. 307. 

Tex.—Commercial Standard Ins. Co. 
V. Billings, Civ.App., 114 S.W.2d 
709, error dismissed. 

64 C.J. p 98 note 2. 
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88. W.Va.—Dye v. Rathbone, 135 S. 
E. 274, 102 W.Va. 386—State Road 
Commission v. Young, 130 S.B. 478, 
100 W.Va. 394. 

90. Ga.—^Ficken v. Atlanta, 41 S.B. 
58, 114 Ga. 970. 

Okl.—^Folsom Morris Coal Mining Co. 
V. Scott, 231 P. 612, 107 Okl. 178. 

91. Wash.—Patten v. Auburn, 84 P, 
594, 41 Wash. 644. 

64 C.J. p 99 note 5. 

92. Ariz.—^Maricopa Utilities Co. r. 
Cline, 134 P.2d 156, 60 Ariz. 209. 

Ark.—^Watson v. White, 233 S.W.2d 
644, 217 Ark. 853. 

Ga.—Banks v. Kilday, 76 S.E.2d 642, 
88 Ga.App. 307—Cain v. Dixie 'Trad¬ 
ing Co., 36 S.E.2d 876. 73 Ga.App. 
458. 

Mo.—Heier v. Funsch, App., 61 S.W. 
2d 258. 

N.C.—Miller v. Greenwood, 10 S.E. 

2d 708, 218 N.C. 146. 

S.C.—Jones v. Elbert, 34 S.E.2d 706, 
211 S.C. 553. 

Pa—Gluck V. Raesly, 18 PaDist. & 
Co. 235, 23 North.Co. 346. 

Tex.—Safety Casualty Co. v. Hinton, 
Civ.App., 197 S.W.2d 226, error re¬ 
fused no reversible error—^Fenner 
V. American Surety Co. of New 
York, Civ.App., 156 S.W.2d 279, er¬ 
ror refused—Maryland Casualty 
Co. V. Brown, Civ.App., 110 S.W. 2d 
130, reversed on other grounds 115 
S.W.2d 394, 131 Tex. 403—McBwen 
V. Texas & P. Ry. Co., Civ.App., 92 
S.W.2d 308. 

64 C.J. p 99 note 6. 

Bromarks held not objact&onarble 

(1) In general.—^Meek v. Allen, 68 
A.2d 370, 162 Pa.Super. 496—64 C.J. 
p 99 note 6 [a]. 

(2) In a boundary dispute in which 
injunctive relief was sought, state¬ 
ment to jury that a temporary in¬ 
junction granted against both plain¬ 
tiff and defendant had later been 
modified by allowing defendant, on 
giving bond, to remove certain tim¬ 
ber already cut was not calculated to 
mislead jury, nor did it constitute 
an expression of opinion that the 
timber cut by defendant was located 
on plaintiff’s land.—^Howell v. Bow¬ 
den, 30 S.B.2d 887, 198 Ga. 67, 



88 C.J.S, 


§ 50 TRIAL 


relate to whether a case has been made out®^ or a 
prima facie showing made,®^ or whether particular 
evidence would warrant submitting an issue to the 
jurySS or support a finding;^® and mere rulings on 
motions or objections which turn on the question 
whether there is any proof, or sufficient proof, in 
the case do not constitute an improper intimation 
to the juiy of the opinion of the court as to the 
weight or sufficiency of the evidence.®*^ 

A comment referring to a disputed fact in hypo¬ 
thetical terms, or in a manner definitely indicating 
that the judge has no opinion on the question, is not 
objectionable as a comment on the weight or suffi¬ 
ciency of the evidence.^® A remark that counsel 
have gone beyond the scope of legitimate examina¬ 
tion or cross-examination of witnesses is not im¬ 


proper as a comment on the testimony elicited.®^ 

EmphasiBing^ or minimizing particular evidence. 
The judge presiding at a trial should make no re¬ 
mark or comment in the presence and hearing of the 
jury which tends to emphasize^ or minimize^ the 
value, weight, or effect of evidence admitted. So 
comments tending to weaken or strengthen the ef¬ 
fect of expert testimony are improper.® The mere 
repetition of the judge, however, of a witness's an¬ 
swer to a question, for the benefit of counsel, is 
not objectionable as giving it undue emphasis^ 

Discrediting witness or evidence. The judge pre¬ 
siding at the trial of an action should abstain from 
any remark or comment, in the presence and hear¬ 
ing of the jury, which tends to discredit or dis¬ 
parage any witness or evidence.® Casual remarks, 


(3) In action for damages for al¬ 
leged malpractice wherein medical 
expert testified in behalf of plaintiff 
by giving his opinion on hypothetical 
fact situation, comment that witness 
had stated his degree of knowledge 
which would make it appear as of 
some value and that he was going to 
let jury determine what testimony 
was worth, although he thought bet¬ 
ter rule might be that such type of 
witness should be member of profes¬ 
sion in all respects at time he gained 
knowledge to which he testified, was 
not Improper ,as comment on weight 
of evidence.—^Fabian v. Goldstone, 
Ind.App.. 103 N.E.2d 92,0. 

(4) Statement that judge would 
not hear argument on law questions 
during trial because too much time 
had already been spent on case, but 
that he would take up all motions 
which would be motions for instruct¬ 
ed verdicts as motions non obstante 
veredicto, did not constitute error.— 
Herndon v. Halliburton Oil Well Ce¬ 
menting Co., Tex.Civ.App., 154 S.W. 
2d 163, error refused. 

(6) Statement to- Jury that “This 
deposition is sworn testimony of a 
witness” was not error.—Schelb v. 
Sparenberg, Civ.App., Ill S,W.2d 324, 
affirmed 124 S.W.2d 322, 133 Tex. 17. 

(6) Statement before jury that 
two witnesses who were unjustifiably 
absent when called by defendants' at¬ 
torney on preceding day were avail¬ 
able to both parties’ counsel, was not 
error as an undue comment on weight 
of evidence.—Schroeder v. Brandon, 
172 S.W.2d 488, 141 Tex. 319. 

93. Ill.—Deshler v. Beers, 32 Ill. 368, 

83 Am.D. 274. 

H.C.—Alexander v. Richmond Cedar 

Works, 98 S.H 312, 177 N.C. 137. 
94k Cai.—Reed v. Clark, 47 Cal. 194. 
44 C.J. p 99 note 8. 

95. Tex.—Texas Cent. R. Co. v. 

Stewart, 20 S.W. 962, 1 Tex.Civ. 

App. 642. 


96. Conn.—^Nazionale v. Hutchinson, 
152 A 579, 112 Conn. 686. 

97. U.S.—Silent Automatic Sales 
Corporation v. Stayton, C.C.AMO., 
45 F.2d 471. 

98. S.C.—Gilbert v. Glenn, 156 S.E. 
325, 159 S.C. 135. 

64 C.J. p 99 note 12. 

99. Ga.—Elliott v. Georgia Power 
Co., 197 S.B. 914, 68 Ga.App. 151. 

Mo.—Goodson v. Luce, App., 24 S.W. 
2d 682. 

1. Md.—Corpus Juris cited iu West¬ 
ern Maryland Dairy Corporation v. 
Brown, 181 A 468, 474, 169 Md. 
257. 

Keb.—Styskal v. Brickey, 62 N.W.2d 
854, 168 Neb. 208—Stoffel v. Met¬ 
calfe Const. Co., 17 N.W.2d 3, 146 
Neb. 450. 

Ohio.—Ribarin v. Kessler, 70 N.E.2d 
107, 78 Ohio App. 289. 

64 O.J. p 99 note 14. 

2. Ark.—Corpus Juris cited iu West¬ 
ern Coal & Min. Co. v. Kranc, 100 
S.W.2d 676, 677, 193-Ark. 426. 

Ill.—McKay V. Wilhelm, 46 N.B.2d 
194, 316 IlLApp. 397. 

Md.—Corpus Juris cited in Western 
Maryland Dairy Corporation v. 
Brown, 181 A 468, 474, 169 Md. 
257. 

Mo.—^Lampe v. Franklin American 
Trust Co., 96 S.W.2d 710, 339 Mo. 
361, 107 A.L.R. 465. 

Neb,—Styskal v. Brickey, 62 N.W.2d 
854, 158 Neb. 208—Stoffel v. Met¬ 
calfe Const. Co., 17 N.W.2d 3, 145 
Neb. 450, 

Ohio.—Ribarin v. Kessler, 70 N.B.2d 
107, 78 Ohio App. 289. 

Pa.—Duffy v. Griffith, 4A 2d 170, 134 
PaSuper. 447—Shappel v. City of 
Philadelphia, 176 A 69, 115 Pa 
Super. 629. 

64 C.J. p 99 note 16. 

Chairacterizatiou of testimony as 
negative 

A trial judge is not warranted in 
characterizing as negative the tes¬ 
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timony of witnesses who in a grade- 
crossing case state unequivocally 
that no whistle or bell was sounded, 
unless attendant circumstances maJce 
it reasonable to believe that their 
testimony, although positive in form, 
is only negative in substance.—> 
Kindt V. Reading Co., 43 A.2d 146, 
362 Pa. 419, 162 A.L.R. 1. 

Stating that evidence is worth little 

(1) Trial justice erred in stating 
repeatedly that evidence of a fact 
was of no value.—^Hruska v. James 
Stewart & Co., 70 N.Y..S.2d 538, 272 
App.Div. 910, affirmed 78 N.E.2d 859, 
297 N.Y. 829, reargument denied 80 
N.R2d 658, 298 N.Y. 510. 

(2) Other statements see 64 C.J. p 
99 note 15 [bj. 

3. Cal.—Steele v. Wardwell, 135 P.2d 
628, 67 Cal.App. 642. 

64 C.J. p IGO note 16. 

4. S.C.—^Levan v. Atlantic Coast 
Line R. Co., 68 S.B. 770, 86 S.C. 
514. 

5. Ariz.—Glowacki v. A J. Bayless 
Markets, Inc,, 263 P.2d 799, 76 
Ariz. 296. 

Ark. — Corpus Juris cited In Western 
Coal & Min. Co. v. Kranc, 100 S. 
W.2d 676, 677, 193 Ark. 426. 

Ill.—George v. Kanape, 3 N.E.2d 149, 
284 IlLApp. 648. 

Or.—Frangos v. Edmunds, 173 P.2d 
596, 179 Or. 577. 

Pa,—Bloom v. Hopman, 98 A2d 414, 
173 PaSuper. 292. 

S.C.—Crenshaw v. Southern Ry. Co., 
63 S.E.2d 789, 214 S.C. 653. 

Tex.—Merriman v, Lary, Civ.App., 
196 S.W.2d 652. 

64 C.J. p 100 note 19. 

Admonishing or rebuking witness see 
supra § 49. 

Interrogation of witness by court In 
manner tending to discredit him 
see the C.J.S. title Witnesses §§ 
347-349, also 70 C.J. p 666 note 19-p 
565 note 34. 
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however, not reasonably calculated to have any 
discrediting tendency, are not ground for objection.® 

§ 51. - Conduct, Actions, or Demeanor 

The trial Judge should maintain an impartial atti¬ 
tude in his conduct and demeanor; although it is im¬ 
proper for him to do anything which may influence the 
jury in its determinations, conduct not calculated to in¬ 
fluence the jury is not objectionable. 

The judge presiding at the trial of an action 
should at all times maintain an impartial attitude in 
his conduct and demeanor*^ and a status of neutrality 
between the contending parties,8 and should exercise 


Remarks in connection with denial 
of nonsuit tending to discredit par¬ 
ty’s witnesses or evidence see su¬ 
pra § 49. 

6. Cal.—'Hart v. Farris, 21 P.2d 432, 
218 Cal. 69. 

Mo.—Schroeder v. Zykan, App., 255 
S.W.2d 105. 

Or.—Richer v. Burke, 34 P.2d 317, 
147 Or. 465. 

Tenn.—'Power Packing Co. v. Borum, 
8 Tenn.App. 162. 

64 C.J. p 100 note 20. 

Motion for mistrial defective 
Where motion for mistrial, made 
on ground that court, by examining a 
certain witness, had discredited him, 
failed to point out how and in what 
manner the court discredited the wit¬ 
ness, motion was defective and was 
properly denied, since it indicated 
but an exercise by the court of its 
prerogative to question witness for 
purpose of developing the truth.—A. 
K. Adams & Co. v. Homeyer, 73 S. 
E.2d 681, 87 Ga.App. 301. 

Remarks held not objectlonahle 

(1) Action of court in stopping 
witness from volunteering informa¬ 
tion not responsive to question did 
not amount to a ruling precluding 
plaintiff from eliciting testimony 
from witness that witness had not 
made statement appearing in writing, 
by which it was sought to impeach 
witness.—Little v. Gogotz, 68 N.E.2d 
336, 324 IlLApp. 616. 

(2) Action of trial court in admon¬ 
ishing defendant’s witnesses to make 
their answers responsive to questions 
and instructing another witness that 
court would determine what ques¬ 
tions he must answer was proper.— 
Lankford v. Tombari, 213 P.2d 627, 
36 Wash.2d 412, 19 A.L.R.2d 462. 

(3) Where, during cross-examina¬ 
tion of witness, counsel requested 
trial court to have witness answer 
questions without testifying as to 
extraneous matters, judge's state¬ 
ment that he would have to restrict 
witness in replying to questions, and 
to ask him not to go into other mat¬ 
ters that were not explanatory of his 


answer, was proper.—Manley 

Combs. 30 S.B.2d 485. 197 Ga. 768. 

(4) Where trial judge determined 
that witness was confused by cross- 
examination, trial judge’s remarks 
that ‘Tt may be that the witness is 
somewhat confused,” and ‘T think the 
witness is trying to explain, I will 
overrule the objection,” and "If you 
know you can answer. If you don’t 
know, you can say you don’t know,” 
and "the witness apparently doesn't 
understand,” did not deny fair trial. 
—^Schonlau v. Terminal R. Ass'n of 
St. Louis. 212 S.W.2d 420, 357 Mo. 
1108. 

(6) Other remarks see 64 C.J. p 100 
note 20 [a]. 

7- Ariz.—Tom Reed Gold Mines Co. 
V. Brady. 99 P.2d 97. 55 Ariz. 133, 
127 A.L.R. 905. 

Conn.—^Pelix v. Hall-Brooke Sanitari¬ 
um. 101 A.2d 600, 140 Conn, 496. 
Md.—Coirpus Juris cited in. Western 
Maryland Dairy Corporation v. 
Brown, 181 A. 468, 474, 169 Md. 
257. 

Minn.—^Hansen v. St. Paul City Ry. 

Co., 43 N.W.2d 260, 231 Minn. 354. 
Pa.—Gregg v. George, 22 A.2d 733, 
343 Pa. 241—Davies v. Klinman, 
56 A.2d 316, 162 Pa.Super. 82. 

Wis,—Reuling v. Chicago, St. P., M. 
& O. Ry. Co., 44 ]Sr.W.2d 253, 267 
Wis. 485. 

64 C.J. p 102 note 47. 

Conduct, actions, and demeanor of 
judge: 

As ground for new trial see New 
Trial § 25. 

As harmless or prejudicial error 
see Appeal and Error § 1712. 

In criminal prosecutions see Crim¬ 
inal Law §§ 987-997. 

Questioning of witnesses by judge 
see the C.J.S. title Witnesses §§ 
347-350, also 70 C.J. p 556 note 19- 
p 567 note 72. 

8. Mo.—Banks v. Empire Dist. Elec¬ 
tric Co., App., 4 S.W.2d 875. 

8. Cal.—Hays v. Viscome, App., 264 
P.2d 173. 

10. R.I.—Schafer v. Thurston Mfg. 
Co., 137 A. 2, 48 R.I. 244, 
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11. N.C.—^Bailey v. Hayman, 17 S.B. 
2d 520, 220 N.C. 402. 

64 C.J. p 102 note 51. 

12. Okl.—Central Fire Ins. Co. of 
Baltimore v. Smith, 107 P.2d 361, 
188 Okl. 203. 

64 C.J. p 102 note 52. 

13. Okl.—Central Fire Ins. Co. of 
Baltimore v. Smith, supra. 

64 C.J. p 102 note 63. 

14. Tex.—Crosby County Cattle Co. 
V. Corn, Civ.App., 25 S.W.2d 283, 
affirmed, Com.App., 26 S.W.2d 290, 
rehearing denied 29 S.W.2d 999. 

W.Va.—Dye v. Rathbone, 135 S.E. 
274, 102 W.Va. 386. 

15. W.Va.—Dye v. Rathbone, supra. 
16- Ill.—People v. Harrington, 21 N. 

E.2d 903, 301 IlLApp. 185. 

64 C.J. p 102 note 56. 

Bespeot for cotULsel 

An attorney is entitled to respect 
and consideration from the trial 
court.—In re Parkside Housing Proj- 
ect-Connor and Warren Ave., Detroit, 
287 N.W. 571, 290 Mich. 582. 

17. Ill.—^People v. Richardson, 66 N. 
E.2d 467, 328 Ill.App. 69, affirmed 
72 N.B.2d 851, 397 Ill. 84. 

18. R.I.—^Roy V. United Electric 
Rys. Co., 159 A. 637, 62 R.L 173. 

64 C.J, p 102 note 57. 

Temperate and courteoiis attitude 
A judge should be temperate and 
courteous and his attitude should not 
reflect undue impatience or severity 
toward either counsel.—Germ v. City 
and County of San Francisco, 222 P. 
2d 122, 99 Cal.App.2d 404. 

Questioning Communist affiliations 
In trespass action, trial judge had 
no jurisdiction to ask plaintiff's coun¬ 
sel whether plaintiff’s counsel was a 
member of the Communist Party,*— 
Schlesinger v. Musmanno, 81 A.2d 
316, 367 Pa. 476. 

Hearing of emergency motion 

When an attorney states to trial 
judge that he desires to present an 
emergency matter, it is duty of judge 
to acquaint himself sufficiently with 
nature of the motion so that he may 
properly determine whether or not 
the interests of Justice demand an 


a high degree of patience and forbearance with coun¬ 
sel and witnesses.^ Improper conduct on the part of 
the judge is incompatible with a fair and impartial 
trial.i® It is as improper for the judge, by act, con¬ 
duct, gesture, or demeanor, as by remarks or com¬ 
ments, as discussed supra §§ 48-50, to indicate any 
opinion on an issue of fact,^^ the merits of the 
case,12 the credibility of a witness,^^ the weight 
or sufficiency of the evidence,or the extent of 
the damages sued for.^® Likewise, he should not 
adopt or exhibit a hostile attitude tcrward a party or 
his counsel,^® or a witness,or otherwise so treat 
counsel as to prejudice the interests of his client,^® 

V. 
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nor should he, by his manner or conduct, show press a wrong opinion as to the law or facts, or to 

bias or prejudice toward or against either party,or express an opinion of a fact which should be left 

do anything calculated to influence the jury in wholly to the jury, cannot be assigned as error.26 

reaching their verdict.^0 He should not unduly Accordingly, mere decisiveness or abruptness of 

interrupt counsel during the examinations of wit- manner is not necessarily objectionable,^^ nor is 

nesses or the argument,or act as counsel for a impatience, discourtesy, or bad manners, provided 

party by raising objections,^^ or usurp the functions the essentials of sound judicial conduct are not 

of counsel and witnesses but he may interrupt violated complaint ordinarily cannot be made of 
counsel for the purpose of obtaining necessary in- the tone of voice used by the judge unless some ac- 

formation.24 Improprieties or irregularities in the tual error is committed.29 Private communications 

conduct of a judge are fatal, however, only where or conferences between the judge and one of coun- 

there is such departure from the proper and orderly sel^® or a witness,^! while not commendable,32 ordi- 

method of disposing of the action that the substan- narily are not prejudicial where the principle of 

tial rights of a party are materially affected.25 judicial impartiality is not in fact •infringed. 

The manner or emphasis or force of expression of In general, acts or conduct not calculated to in- 
a judge that cannot be reasonably interpreted to ex- fluence the jury are not objectionable.33 A ruling 


immediate hearing.—^People v. Har¬ 
rington, 21 N.E.2d 903, 301 Ill.App. 
, 185. 

la- Ariz.—Tom Reed Gold Mines Co. 
V. Brady, 99 P.2d 97. 55 Ariz. 133. 
127 A.L..R. 905. 

Del.—Buckley v. R. H. Johnson & 
Co., 25 A.2d 392, 2 Terry 546. 

Mo.—^Maryland Casualty Co. v. Spit- 
caufsky, 178 S.W.2d 368, 362 Mo. 
547. 

64 C.J. p 102 note 58. 

20. Pa.—^Welker v. Hazen, 89 A. 663, 
242 Pa. 603—^Commonwealth v. Poe, 
80 Pa.Dist. & Co. 157, 65 York Leg. 
Rec. 125. 

64 C.J. p 102 note 59. 

21. N,T.—^Whitehead v. Mutual Life 
Ins. Co. of New York, 37 ]Sr.Y.S.2d 
261, 264 App.Div. 647—^Marchant 
V. Pred P. Drench Management 
Co., 90 N.Y.S.2d 5. 

R.I.—^Roy V. United Electric Rys. 
Co., 159 A. 637, 52 R.I. 173. 

22^ Minn.—^Hansen v. St. Paul City 
Ry. Co., 43 N.W.2d 260, 231 Minn. 
354. 

23. Pa.-^Davies v. Klinman, 56 A. 
2d 316, 162 Pa.Super. 82—Duffy v. 
Griffith, 4 A.2d 170, 134 Pa.Super. 
447. 

24. S.C.—Cross V. Southern Coal & 
Coke Co., 149 S.E. 14, 151 S.C. 309. 

25. Cal.—'Koyer v. Willmon, 106 P. 
699, 12 Cal.App. 87. 

Okl.—Corpus Juris <iuoted In Key v. 
British American Oil Producing 
Co., 167 P.2d 657, 660, 196 Okl. 663 
—Corpus Juris (quoted iu Empire 
Oil & Refining Co. v. Fields, 112 P. 
2d 395, 403, 188 Okl. 666, appeal 
dismissed 62 S.Ct. 79, 314 U.S. 572, 
86 L.Bd. 463. 

26. Okl.—Corpus Juris g,uoted iu 
Key V. British American Oil Pro¬ 
ducing Co., 167 P.2d 657, 660, 196 
Okl. 663—Corpus Juris (luoted iu 
Empire Oil & Refining Co. v. Fields, 
112 P.2d 395, 403, 188 Okl. 666, ap¬ 


peal dismissed 62 S.Ct. 79, 314 U.S. 
572, 86 L.Ed. 463. 

Wis.—Briffit v. State, 16 N.W. 39, 68 
Wis. 39, 46 Am.R. 621. 

27. Cal.—Lewis v. Crenshaw, 191 P. 
72, 47 Cal.App. 781. 

Okl.— Corpus Juris iiuoted iu Key v. 
British American Oil Producing 
Co., 167 P.2d 657, 660, 196 Okl. 663 
— Corpus Juris q.uoted iu Empire 
Oil & Refining Co. v. Fields, 112 P. 
2d 395, 403, 188 Okl. 666, appeal 
dismissed 62 S.Ct. 79, 314 U.S. 672, 
86 L.Ed. 463. 

23. Okl.— Corpus Juris cinoted in 
Key V. British American Oil Pro¬ 
ducing Co., 167 P.2d 657, 660, 196 
Okl. 663— Corpus Juris q,uoted iu 
Empire Oil & Refining Co. v. Fields, 
112 P.2d 395, 403, 188 Okl. 666, ap¬ 
peal dismissed 62 S.Ct. 79, 314 U.S. 
572, 86 L.Ed. 463. 

64 C.J. p 102 note 66. 

29- Okl.— Corpus Juris quoted iu 
Key v. British American Oil Pro¬ 
ducing Co., 167 P.2d 657, 660, 196 
Okl. 663— Corpus Juris quoted iu 
Empire Oil & Refining Co. v. Fields, 
112 P.2d 395, 403, 188 Okl. 666, ap¬ 
peal dismissed 62 S.Ct. 79, 314 U.S. 
572, 86 L.Ed, 463. 

64 C.J. p 102 note 66. 

30. Mich.—^Wolfe v. Granover, 229 
N.W. 617, 249 Mich. 626. 

64 C.J. p 102 note 67. 

31. Ga.—City Bank of Macon v. 
Kent, 67 Ga. 283. 

64 C.J. p 102 note 68. 

Communications between judge and 
jurors see infra § 473. 

32. • S.C.—^Duncan v. McDougal, 85 
S.E. 906, 101 S.C. 373. 

33. Ala.—^Bryan v. Peterson, 183 So. 
688, 28 Ala.App. 333. 

64 C.J. p 102 note 71. 

Cauduct held uot improper 

(1) Action of trial judge on noting 

during argument of defendant’s 

counsel that plaintiff was weeping, in 

calling bailiff to the bench and ask¬ 
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ing him to suggest to- plaintiff’s hus¬ 
band that he sit beside his wife and 
see if he could get her quieted, did 
not constitute misconduct as mani¬ 
festing acts of sympathy.—Larson 
V. Great Falls City Lines, 178 P.2d 
410, 119 Mont 693. 

(2) Action of trial court in taking 
seat at end of jury box while witness 
was testifying as handwriting expert 
was not objectionable on ground that 
it unduly emphasized before jury ex¬ 
pert testimony, where judge while 
seated on bench had been in such po¬ 
sition that he could neither see con¬ 
tents of booklet witness was using 
nor understand his testimony relative 
thereto.—^McGuire v. Roemer, Tex. 
Civ.App., 162 iS.W.2d 1048, error re¬ 
fused. 

(3) Action in rendering judgment 
for plaintiff in presence of jury be¬ 
cause defendant had not complied 
with order directing payment of costs 
for continuance, and in overruling de¬ 
fendant’s motion for a mistrial after 
defendant had paid the costs and aft¬ 
er judgment against defendant had 
been set aside, was not error, where 
court did not comment on merits of 
the case, but stated that defendant's 
failure to pay costs was reason for 
rendering judgment against defend¬ 
ant, and where jury’s verdict was 
small.—Seifried v. Bash, 84 P.2d 34, 
183 Okl. 641. 

(4) In action on note against in¬ 
dorser, action of trial judge in inter¬ 
rogating counsel as to whether the 
sole issue in the case was whether 
the indorsement of note was general 
or qualified was not improper.—^Far- 
neti V. Mangano, 45 N'.E.2d 992, 317 
IlLApp. 374. 

(5) Record did not disclose any 
misconduct of trial court in repeated¬ 
ly ordering attorney for defendant 
to remain at counsel table and uot 
approach bench or witness stand.— 
Williamson v. -St. Louis Public Serv¬ 
ice Co., 262 S.W.2d 296, 363 Mo. 608. 



88 C.J.S, 


TRIAL §§ 51-52 


by the judge which is subject only to the criticism 
that it is not in accordance with the law is not 

judicial misconduct.^^ 

§ 52. Acts or Conduct of Party, Witness, At¬ 
tendant, or Bystander 

It Is ordinarily for the judge presiding at the trial 
to determine, in his discretion, whether acts or conduct 
of a party, a witness, a court attendant, or other person 


Is of such a nature as to preclude the proper and im¬ 
partial consideration of the case by the jury. 

It is ordinarily for the judge presiding at a trial 
to determine, in his discretion, whether acts or con¬ 
duct of a party, in the presence or hearing of the 
jury, is of such nature as to preclude the proper 
and impartial consideration of the case by the jury 
and so vitiate the trial.^s This rule has been applied 
with respect to the acts or conduct of a witness, 


(6) Withdrawing two verdict 
forms permitting judgment against 
either defendant and leaving verdict 
forms permitting judgment for plain¬ 
tiff against both defendants or for 
both defendants against plaintiff, 
was not error a-s indicating opinion 
as to which verdict jurors should re¬ 
turn.—^Sanguinett v. May Depart¬ 
ment Stores Co., 65 S.W.2d 162, 228 
Mo.App. 1161. 

(7) Other conduct held not improp¬ 
er see 64 C.J. p 103 note 71 [a]. 

34. Okl.— Corpus Juris (Quoted In 
Empire Oil & Refining Co. v. Fields, 
112 P.2d 395, 400, 188 Okl. 666, ap¬ 
peal dismissed 62 S.Ct. 79, 314 U.S. 
672, 86 Li.Ed. 463. 

35. Kan.— Corpus Juris cited in 
Mahan v. Kansas City Public Serv¬ 
ice Co., 146 P.2d 383, 387, 158 Kan. 
206. 

Tex.— Corpus Juris cited in Texas 
Employers Ins. Ass'n v. Schaffer, 
Civ.App., 161 S.W.2d 328, 331— 
Corpus Juris cited in City of Win¬ 
ters V. Bethune, Civ.App., Ill S.W. 
2d 797, 803. 

64 C.J. p 103 note 84. 

Particular acts or conduct 

(1) Weeping, 

Ala.—^Ingalls v. Holleman, 12 So. 

2d 751, 244 Ala. 188. 

Fla.—Wirt v. Fraser, 30 So.2d 174, 
158 Fla. 777. 

Ill.—Menolascino v. Superior Felt & 
Bedding Co., 40 lS’.E.2d 813, 313 Ill. 
App. 657—^Blachek v. City Ice & 
Fuel Co., 36 N.E.2d 416, 311 Ill. 
App. 1. 

Mo.—^Arno v. St. Louis Public Serv¬ 
ice Co., 202 S.W.2d 787, 356 Mo. 
684—Petty v. Kansas City Public 
Service Co., 191 S.W.2d 663, 364 
Mo. 823—^Borrson.v. Missouri-Kan- 
sas-Texas R. Co., 161 S.W.2d 227 
—Murphy v. Fred Wolferman, Inc., 
148 S,W.2d 481, 347 Mo. 634—Lynch 
V. Baldwin, 117 S.W.2d •273—Mc¬ 
Carty V. Transit Co., 91 S.W. 132, 
192 Mo. 396—^Powell v. Brosnahan, 
115 S.W.2d 140, 232 Mo.App. 1161, 
opinion quashed State ex rel*. Bros- 
nah:an v. Shain, 126 S.W.2d 1193, 
344 Mo. 404—Marshak v. William 
J. Brennan Grocery Co., App., 83 
S.W. 2d 1'8'5—Creighton v. Missouri 
Pac. R. Co., 66 S.W.2d 980, 229 
Mo.App. 325, certiorari denied Mis¬ 
souri Pac. R. Co. V. Creighton, 55 
S.Ct. 70, 293 U.S, 558, 79 L.Ed. 


659—^Ullom V. Griffith, App., 26'3 
S.W. 876. 

Mont.—^Larson v. Great Palls City 
Lines, 178 P.2d 410. 119 Mont. 593. 
Okl.—^Aderhold v. Stewart, 46 P.2d 
340, 172 Okl. 72. 

64 C.J. p 103 note 84 [a] (1). 

(2) Fainting. 

Ill.—^Karpiuk v. Daniszewicz, 38 K.E. 
2d 823, 312 Ill.App. 597—Gourley 
V. Chicago & E. I. R. R., 14 N.E. 
2d 842, 295 Ill.App. 160. 

Mo.—Borrson v. Missouri-Texas R. 

Co., 161 S.W.2d 227. 

64 C.J. p 103 note 84 [a] (2). 

(3) Hysteria. 

Kan.—Mahan v. Kansas City Publish¬ 
ing Service Co., 146 P.2d 383, 158 
Kan. 206. 

Minn.—Serr v. Biwabik Concrete Ag¬ 
gregate Co., 278 N.W. 355, 202 
Minn. 165, 117 A.L.R. 1009. 

Okl.—Aderhold v. Stewart, 46 P.2d 
340, 17-2 Okl. 72. 

64 C.J. p 103 note 84 [a] (4). 

(4) Stumbling and staggering, be¬ 
ing then assisted from the courtroom 
by others.—Sanguinett v. May De¬ 
partment Stores Co., 65 S.W.2d 162, 
228 Mo.App. 1161—64 C.J. p 103 note 
84 [a] (9). 

(5) Display of emotion. 

Miss.—Murray Chevrolet Co. v. Cot- 
ten, 152 So. 657, 169 Miss. 621. 
N.J.—Schuttler v. Reinhardt, 86 A. 
2d 438, 17 K.J.Super. 480. 

(6) Collapse.—Simpson v. Ameri¬ 
can Oil Co., 14 S.E.2d 638, 219 N.C. 
596. 

(7) Outcries.—^Browne v. Creek, 
209 S.W.2d 900, 357 Mo. 576. 

(8) Seizure or spell. 

N.M,—Elsea v. Broome Furniture Co., 
143 P.2d 572, 47 N.M. 356. 

Tex.—Texas Employers Ins. Ass’n v. 
Schaffer, Civ.App., 161 S.W.2d 328. 

(9) Outburst in calling a witness 
a liar,—Cervo v. Isbrandtsen Co., C. 
A.N.Y., 178 P.2d 919. 

(10) Other acts see 64 C.J. p 103 
note 84 [a]. 

UmltatloiL on plaintiff’s privilege to 
testify 

Plaintiff’s privilege to testify be¬ 
fore jury is subject to limitation that 
testimony must be decorously given, 
and any attempt or artifice to excite 
prejudice, sympathy, or passion tend¬ 
ing to prevent fair and impartial trial 


should be repressed or corrected by 
court.—Calder v. Levi, 177 A. 392, 168 
Md. 260, 97 A.L.R. 880. 

Discretion held not abused 
Ala.—^Ingalls v. Holleman, 12 So.2d 
751, 244 Ala. 188. 

Fla.—Wirt v. Fraser, 30 So.2d 174, 
158 Fla 777. 

Ill.—'Karpiuk v. Daniszewicz, 38 N.E. 
2d 823, 312 Ill.App. 697—Blachek 

V. City Ice & Fuel Co., 35 N.E.2d 
416, 311 Ill.App. 1. 

Kan.—Mahan v. Kansas City Public 
Service Co., 146 P.2d 383, 158 
Kan. 206. 

Minn.—Serr v. Biwabik Concrete Ag¬ 
gregate Co., 278 N.W. 355, 202 
Minn. 165, 117 A.L.R. 1009. 

Mo.—Browne v. Creek, 209 S.W.2d 
900, 357 iMo. 576—^Amo v. St. Louis 
Public Service Co.. 202 S.W.2d 
787, 356 Mo. 684—Petty v. Kansas 
City Public Service Co., 198 S.W. 
2d 684, 355 Mo. 824—^Borrson v. 
Missouri-Kansas-Texas R. Co., 161 
S.W.2d 227—Murphy v. Fred Wolf¬ 
erman. Inc., 148 S.W.2d 481, 347 
Mo. 634—Lynch v. Baldwin, 117 S. 

W. 2d 273—Marshak v. William J. 
Brennan Grocery Co., App., 83 S. 
W.2d 185—Creighton v. Missouri 
Pac. R. Co., 66 S.W.2d 980, 229 Mo. 
App. 325, certiorari denied Missouri 
Pac. R. Co. V. Creighton, 56 S.Ct. 
70, 293 U.S. 668, 79 L.Ed. 659— 
Sanguinett v. May Dept. Stores 
Co., 65 S.W.2d 162, 228 Mo.App. 
1161. 

N.C.—Simpson v. American Oil Oo., 
14 S.E.2d '638, 219 N.C. 596. 

Okl.—^Aderhold v. Stewart, 46 P.2d 
340, 172 Okl, 72. 

36. Tex.—Cole v. Waite, 246 S.W.2d 
84’9, 161 Tex. 175— 'Corpus Juris 
cited in Texas Employers’ Ins. 
Ass’n V. Schaffer, Civ.App., 161 
S.W.2d 328, 331— Corpus Juris cited 
in City of Winters v. Bethune, Civ. 
App., Ill S.W.2d 797, 803. 
Particular acts or conduct 

(1) Weeping.—Creighton v. Mis¬ 
souri Pac. R. Co., 66 S.W.2d 980, 
229 Mo.App. 325, certiorari denied 
Missouri Pac, R. Oo. v. Creighton, 
55 S.Ct. 70, 293 U.S. 558, 79 L.Ed. 
669—64 C.J. p 103 note 85. 

(2) Sitting at table with defend¬ 
ant’s counsel.—SchaLler v. Chapman, 
Ohio App., 66 N.E.2d 266. 

(3) Exhibiting scrap book contain¬ 
ing immaterial matter.—City of 
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a court attendant,37 or other person.** Where the 
act or conduct was not prejudicial, it is proper for 
the court to refuse to declare a mistrial because of 
it.39 

A party may, on discovering an act of misconduct 
on the part of the opposite party, immediately call 
it to the attention of the court for appropriate action, 
without waiting until after verdict.^o Where the at¬ 
tention of the court is called to alleged misconduct of 
a party it may investigate the matter openly in the 
presence of the jury, or in the first instance private¬ 
ly and out of the hearing of the jury. The latter 
is the preferable course unless the fact of such 
charge has in some way reached the ear of the jury, 
in which case it may be better that the jury should 
know the entire truth, rather than render a decision 
with a suspicion in their minds of something 
wrong. 

Rebuking or punishing misconduct. The judge 
presiding at a trial may rightfully admonish or re¬ 
buke a party, ^2 witness,or bystander^^ for im¬ 
proprieties or misconduct, and is necessarily vested 
with a wide discretion in making an admonition and 
in compelling obedience to his rulings.*^® It is, 
however, ordinarily improper for the judge, in the 


midst of the trial, to charge a witness with perjury 
and direct him to be held to await criminal action,^* 
or initiate contempt proceedings against a witness 
for false swearing,since such action may tend to 
terrorize or overawe the witness and deprive the 
parties of a fair trial. On the other hand, it has 
been held not error for the court to send the wit¬ 
ness to jail, in the midst of the trial, for refusing 
to answer a question, since such action is in the 
proper exercise of the power to punish for con¬ 
tempt.^* 

§ 53. Showing or Suggestion of Insurance or 

Other Indemnity in General 

a. Insurance of defendant 

b. Insurance of plaintiff or third person 

c. Cure of error 

a. Insurance of Defendant 

According to the generally accepted rule, the fact 
that the defendant is insured or otherwise indemnified 
against loss In the event of a recovery against him can¬ 
not be shown as an independent fact by the plaintiff. 

According to the generally accepted rule, the fact 
that defendant is insured or otherwise indemnified 
against loss in the event of a recovery against him 


Phoenix v. Mubarek Ali Khan, 229 
P.2d 949, 72 Ariz. 1. 

Discretion held not abused 
Ariz.—City of Phoenix v. Mubarek 
Ali Khan, supra. 

Mo.—Creighton v. Missouri Pac. R. 
Co., -ee S.w.2d 980, 229 Mo.App. 
325, certiorari denied Missouri Pac. 

R. Co. V. Creighton, 65 S.Ct. 70, 
'293 U.S. 658, 79 L.Ed. 669. 

Tex.—Cole v. Waite, 246 S.W.2d 849, 
161 Tex. 176. 

37. Tex.—Corpus Juris cited in 
Texas Employers Ins. Ass’n v. 
Schaffer, Civ.App., 161 S.W.2d 328, 
331. 

■64 C.J. p 103 note 86. 

Court clerk consultiaig' with attorney 
Whether a mistrial should be 
granted because a court clerk who 
was an uncle of plaintiff, was ad¬ 
vising plaintiff's attorney is within 
the so-und discretion of the trial 
judge.—O'ones v. Ambrose, 38 S.B.2d 
263, 128 W.Va. 715. 

Discretion held not abused 
W.Va.—clones v. Ambrose, supra. 

38- Tex.—Corpus Juris cited In 
Texas Employers Ins. Assh v. 
Schaffer, Civ.App., 161 S.W.2d '328, 
331. 

64 C.J. p 103 note 87, 

39. Ark.—Self v. Kirkpatrick, 110 

S. W.2d 13, 194 Ark. 1014—Atlas 
liife Ins. Co. of Tulsa, Okl., v. Ken¬ 
nedy, 90 S.W.2d 481, 192 Ark. 202, 


Cal.—^Parsell v. San Diego Consol. 
Gas & Electric Co., 115 P.2d 639, 
46 Cal.App.2d 212. 

Ill.—Murphy v. Friel, .6-6 ]Sr.E.2d 450. 
328 Ill.App. 58'6—Wise v. Kuehne 
Mfg. Co., 53 N.E.2d 711, 322 Ill. 
App. 26—Creek v. Naylor, 33 N.B. 
2d 740, 309 Ill.App. 601—Cooper v. 
Safeway Lines, 26 N.E.2d 632, 304 
Ill.App. 302. 

Ky.—^Jefferson Dry Goods Co. v. 

Stoess, 199 S.W.2d 994, 304 Ky. 73. 
Tenn.—Colonial BsLking Co. v. Ac- 
quino, 103 S.W.2d 61'3, 20 Tenn.App. 
696. 

Acts or conduct held prejudicial 
Bringing plaintiff into courtroom 
on a stretcher and permitting plain¬ 
tiff to be attended by a nurse in 
uniform and by a doctor and per¬ 
mitting plaintiff to be wheeled into 
courthouse was prejudicial where 
plaintiff had been injured months ago 
and had never had a nurse, and had 
gone downtown upon at least two 
occasions.—Gardner v. Metropolitan 
Utilities Dist., 278 N.W. 13,7, 134 
Neb. 163., 

Acts or oouduct held uot, prejudicial 
Fact that plaintiff, a lieutenant 
commander in the 'United States 
Navy in active service while war was 
in progress, ’ appeared on witness 
stand in uniform with a manual of 
rules and regulations of the navy In 
his hand while testifying did not es¬ 
tablish that jury was unduly influ¬ 

140 .' 


enced to bias and prejudice of de¬ 
fendant so os to require a reversal.-— 
Weathers Bros. Transfer Co. v. Jar¬ 
rell, 33 S.E.2d 805, 72 GaiApp. 317. 

■40, Kan.—Atchison & N. R. Co. v, 
Wagner, 19 Kan. 335. 

41. Kan.—Atchison, etc., JL Co. v. 

Wagner, 19 Kan. 335. 

43. Pa.—^Zubrod v. Kuhn, Com.PL, 
60 Lanc.Rev. 253. 

43. Wyo.—^Kendrick v* Healy, 192 
P. 601, 27 Wyo. 123. 

64 C.J. p 104 note 90. 

44. U.S.—In re Greene, C.C.A.Pa„ 
160 P.2d 617. 

64 C.J. p 104 note 91. 

45. Ill.—Schaffner r. C., F. Massey 
Co., 110 N.E. 381, 270 Ill. 207. 

Failure to admonish or rebuke held 
not error 

In action by children for death of 
father, trial court's failure, of its own 
motion, to rebuke plaintiff's display 
of emotion during^ argument to jury, 
was not error, where it appeared 
doubtful from record whether such 
acts were observed by jury.—Murry 
Chevrolet Co. v. Gotten, 162 So. 667, 
169 Miss. 621. 

46. Colo.—^Hill V. Sullivan, 131 P. 
1040, 24 Colo.App. 86. 

47. U.S.—The Reno, C.C,A.N.T., 61 
P.2d 966. 

48. Ga.—^Elliott V. Georgia Power 
Co., 197 S.B. 914, 58 Ga.App. 161. 
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cannot be shown as an independent fact by plain- I statute,to be highly improper for plaintiff to in¬ 
tiff.It is generally held, sometimes by virtue of 1 ject such matter into the case and before the jury 


49. U.S.—Bowie v. Sorrell, D.C.Va., 
113 P.Supp. 373, reversed on other 
grrounds, C.A., 209 P.2d 49—'Wayne 

V. Atlantic City, D.O.N’.J,, 62 P. 
Supp. '369—^American Surety Co. v. 
Sutherland, D.C.Ga., 35 P.Supp. 
353. 

Ala.—^Deaton v. McClendon, 50 So. 2d 
*9, 35 Ala.App. 527. 

Ariz.—(Northern Ariz. Supply Co. v. 

Stinson, 238 P.2d 937, 73 Ariz. 109. 
Cal.—^Walter v. England, 24 P.2d 930. 
133 Cal.App. 676. 

Pel.—Steenburg v. Harry Braunstein, 
Inc., 77 A.2d 206, 6 Terry 588— 
Blatz V. Wilson, 170 A. 808, 5 W. 

W. Harr. 546. 

D.C.—Lyons v. Liberty Nat. Bank, 89 
P.2d 486, 67 App.D.C. 14—Hertz v. 
Hudson Motor Co., D.C., 8 P.R.D. 
431. 

Pla.—^Caris Markets Ino. v. Meyer, 69 
So.2d 789. 

Ga.—McRee v. Atlanta Paper Co., 65 
S.E.2d 832, 84 Ga.App. 181—Min- 
nick V. Jackson, 13 S.B.2d 891, 64 
Ga.App. 554—Goldstein v. John¬ 
son, 12 S.E.2d 92, 64 Ga.A;pp. 31. 
Iowa.—Trout v. Talerico, 21 N.W.2d 
672, 237 Iowa 285—Bauer v. Hea- 
vell, 260 N.W. 39, 219 Iowa 1212. 
Kan.—Cannon v. Brown, 61 P.2d 1007, 
142 Kan. 700—'Coffman v. Shearer, 
34 P.2d 97, 140 Kan. 176. 

Ky.—Maddox v. Grauman, 265 S.W. 
2d 939—Zogg V. O'Bryan, 237 S.W. 
2d 611, 314 Ky. 821—Indian Refin¬ 
ing Co. V. Crain, 132 S.W.2d 750, 
280 Ky. 112—Star Furniture Co. v. 
Holland, 117 S.W.2d 603, 273 Ky. 
617—Helton v. Prater’s Adm'r, 114 
S.W.2d 1120, 272 Ky. 674. 

Minn.—Jeddeloh v.‘ Hockenhull, 18 
N.W.2d 682, 219 Minn. 641—Brown 
V. Murphy Transfer & Storage Co., 
251 N.W. 6, 190 Minn. 81. 

Miss.—Ward v. Mitchellv 62 So. 2d 
388, 216 Miss. 379. 

Mont.—^Vonault v. O’Rourke, 33 P. 

2d 535, 97 Mont. 92. 

N.H.—(Montello Shoe Co. v. Suncook 
Industries, 26 A.2d 67'6, 92 N.H. 
161—Fine v. Parella, 25 A.2d 121, 
92 N.H. 81—Cutler v. Young, 6 A. 
2d 162, 90 N.H. 203. 

N.J.—Patterson v. Surpless, 151 A. 

754, 107 N.J.Law 305. 

N.T.—Akin v. Lee, 99 N.E. 85, 206 
N.Y. 20—Hager v. Bushman, 8 N. 
Y.S.2d 725, 255 App.Div. 934, re¬ 
argument denied 10 N.T.S.2d 217, 
256 App.Div. 895—Gleason v. 
Sailer, 116 N.T.S.2d 409, 203 Misc. 
227—Herald Nathan Press v. Bour¬ 
ses, 291 N.Y.S. 650, 161 Misc. 208— 
Toombs V. Texas Oil Co., 260 N.Y. 
S. 773, 145 Misc. 762—Levatino v. 
Rochester Sav, Bank, 38 N.Y.S.2d 
182—Battaglia v. Horn, 3 N.Y,S. 
I2d 961. , , 

N.O.—^Duke V. Crippled Children's I 


Commission. 199 S.B. 918, 214 N.C. 
570—Scott V. Bryan, 187 S.E. 756, 
210 N.C. 478—^Bryant v. Welch 
Furniture Co., 119 S.E. 823, 186 
N.C. 441. 

Ohio.—Taylor v. Ross, App., 78 N.E. 
2d 395, reversed on other grounds 
83 N.E.2d 222, 150 Ohio St. 448, 
10 A.L.R.2d 377—Hoge v. Soissons. 
192 N.E. 860, 48 Ohio App. 221— 
Paluzzi V. Pearl, 30 Ohio N.P.,N.S., 
263. 

Okl.—Reddick v. Gilliam, 263 P.2d 
742—Be-Mac Transport Co. v. Lair- 
more, 129 P.2d 192, 191 Okl. 249— 
Dolliver v. Lathion, 82 P.2d 675, 
183 Okl. 329—Harris v. Elliott. 61 
P.2d 1089, 178 Okl. 98—Hankins v. 
Hall, 54 P.2d 609, 176 Okl. 79— 
Beatrice Creamery Co. v. Dollie 
Goldman, 52 P.2d 1033, 175 Okl. 
300—Lakeview, Inc., v. Davidson, 
26 P.2d 760, 166 Okl. 171—Bass, 
Maxwell & Co. v. Independent Gin 
Co.. 282 P. 635, 140 Okl. 80—Yoast 
V. Sims, 253 P. 504, 122 Okl. 200. 

Or.—Smith v. Pacific Truck Express, 
100 P.2d 474. 164 Or. 318. 

Pa.—Capozi v. Hearst Pub. Co., 92 A. 
2d 177, 371 Pa. 503—Kaplan v. 
Loev, 194 A. 653, 327 Pa. 465, cer¬ 
tiorari denied 58 S.Ct. 477, two 
cases, 302 U.S. 766, 82 L.Ed. SOS- 
Jury V. New York Cent. R. Co., 74 
A.2d 531, 167 Pa.Super. 244—Wolf 
V. Gross, 38 Pa.Dist. & Co. 413 — 
Baker v. Wheatman, Com.Pl., 30 
Del.Co. 513. 

Tenn.—^Williams v. Town of Morris¬ 
town, 222 S.W.2d 607, 32 Tenn. 
App. 274, modified on other grounds 
222 S.W.2d 615, 189 Tenn. 124— 
Stearns v. Williams, 12 Tenn.App. 
427. 

Tex.—Ford v. Carpenter, 216 S.W.2d 
6'58, 147 Tex. 447—^Myers v. Thom¬ 
as, 186 S.W.2d 811, 143 Tex. 502— 
Rojas V. Vuocolo, 177 S.W.2d 962. 
14'2 Tex. 152—^Musslewhite v. Gil¬ 
lette, Civ.App., 258 S.W.2d 104— 
Ethridge v. Sullivan, Civ.App., 245 
S.W. 2d 1015, error refused—^H. L. 
Butler & Son v. Walpole, Civ.App., 
239 S.W.2d 653, error refused no 
reversible error—Moore v. Dallas 
Ry. & Terminal Co., Civ.App., 238 
S.W. 2d 741, error dismissed—^Le 
May V. Young, Civ.App., 217 S.W. 
2d 862—Ricks v. Smith, Civ.App., 
204 S.W.2d 12, error refused no re¬ 
versible error—^Amberson v. Woo- 
dul, Civ.App., 108 S.W.2d 852, er¬ 
ror dismissed—^Harper v» Highway 
Motor Freight Lines, Civ.App., 89 
S.W. 2d 448, error dismissed. 

Va.—^Worrell v. Worrell, 4 S.E.2d 
343, 174 Va. 11—Gaines v. Camp¬ 
bell. 166 S.E. 704, 159 Va. 604. 

Wash.—^Williams v. Hofer, 191 P.2d 
306, 30 Wasli.2d 253. 

W.Va.—Utt V, Herold, 34 S.E.2dj 
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357, 127 W.Va. 719—Lynch v. Al- 
derton, 20 S.E.2d 657, 124 W.Va. 
446—^Adams v. Cline Ice Cream 
Co., 131 S.E. 867. 101 W.Va. 35— 
Christie v. Mitchell, 116 S.B. 715, 
93 W.Va. 200. 

64 C.J. IP 104 note 97. 

Admissibility of evidence of insur¬ 
ance in action for injury: 

By operation of automobile see Mo¬ 
tor Vehicles § 616. 

From negligence generally see Neg¬ 
ligence § 242. 

To servant see Master and Servant 
§ 503. 

Reason for mle 

Evidence of Insurance carried by a 
defendant is not properly to be con¬ 
sidered by jury because that body 
might be influenced thereby to fix 
liability where none exists, or to 
arrive at an excessive amount, 
through sympathy for injured par¬ 
ty and the thought that burden would 
not have to be met by defendant.— 
Carls Markets, Inc. v, Meyer, Fla., 
69 So.2d 789. 
m Nebraska 

(1) The rule as stated in the text 
is followed.—^Haight v. Nelson, 69 
N.W.2d 576, 157 Neb. 641—Lund y. 
Holbrook, 46 N.W.2d 130, 15-3 Neb. 
706. 

(2) The former rule of practice was 
that plaintiff in a personal injury ac¬ 
tion could inquire of defendant on 
cross-examination as to whether or 
not he was protected by Insurance, 
and whether he personally employed 
the attorneys for the defense.— 
Goeres v. Goeres, 248 N.W. 75, 124 
Neb. 720—64 C.J. p 107 notes 32-35. 

(3) The former rule of practice 
was expressly revoked.—Fielding v. 
Publix Cars, 265 N.W. 726, 130 Neb. 
676, 105 A.L.R. 1306. 

50. N.D.—James v. Young, 43 N.W. 
2d 692, 77 N.D. 451, 20 A.L.R.2d 
1086. 

Insurance companies protected 

The statute prohibiting a plaintiff 
from referring to insurer in course 
of trial of automobile accident case, 
as a matter of public policy, is ap¬ 
plicable to insurers who issue or de¬ 
liver policies in Michigan and to in¬ 
surers who deliver policies in other 
states and are sued in Michigan 
courts.—^Lieberthal v. Glens Falls In¬ 
demnity Co. of Glens Falls, N. Y., 24 
N.W.2d '647, 316 Mich. 37. 

Applicable only to actions brought 
under statute 

Prohibitions against bringing mat¬ 
ter of insurance before jury In action 
against insured, as contained in stat¬ 
utes requiring common carriers to 
file liability insurance policies and 
provision of Financial Responsibility 
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either directly or indirectly,more particularly, j cause,®^ as, for example, through questions by his 
where his action is willful or without legitimate | counsel on examination or cross-examination,®^ or 


Act as to iJersons who have lost 
their -drivers’ licenses, apply only to 
actions brought under such statutes 
and not to action against taxicab 
driver and owner, liability insurer 
and automobile owners for injuries 
to taxicab passenger in collision be¬ 
tween such vehicles.—James v. 
Young, 43 N.W.2d 692, 77 N.D. 451, 
20 A.L.R.2d 1086. 

51. U.S-.—Gleaton v. Green, G.C.A.S. 

C., 156 F.2d 459—Ingalls Shipbuild¬ 
ing Corp. V. Trehern, C.C.A.Miss., 
155 F.2d 202-~Coble v. Phillips Pe¬ 
troleum Co., D.C.Tex., 30 F.Supp. 
39. 

Ariz.—^Dunipace v. Martin, 242 P.2d 
543, 73 Ariz. 415—City of Phoenix 
V. Parker, 67 P.2d 226, 4'9 Ariz. 
382—Consolidated Motors v. Ketch- 
am, 66 P.2d 246, 49 Ariz. 295—Fike 

V. Grout, 8 P.2d 242, 39 Ariz. 549. 
Ark.—Derrick v. Rock, 236 S.W.2d 

726, 218 Ark. 339—Ward v. Haral¬ 
son, 120 S.W.2d 322, 196 Ark. 7-85— 
Rambo v. Rambo, 114 S.W.2d 468, 
195 Ark. 832—Peay v. Panich, 87 S. 

W. 2d 23, 191 Ark. 538. 

Cal.—Crawford v. Alioto, 233 P.2d 
148, 105 Cal,App.2d 45—King v. 
Kaplan, 211 P.2d 578, 94 Cal.App.2d 
697—Gluckstein v. Lipsett, 209 P. 
2d 98, 93 Cal.App.2d 391—Tyson v. 
Romey, 199 P.2d 721, 88 Cal.App.2d 
752—Cosby v. Rimmel, 186 P.2d 
215, 82 Cal.App.2d 415—Nason v. 
Leth-Nissen, 185 P.2d 880, 82 Cal. 
App.2d 70—^Freeman v. Nickerson, 
174 P.2d 688, 77 Cal.App.2d 40— 
Elford V. Hiltabrand, 146 P,2d 610, 
■63 Cal.App.2d 65—^Pennix v. Win- 
ton, 143 P.2d 940, 61 Cal.App.2d 
761, hearing denied 145 P.2d 661, 
61 Cal.App. 761—^Muench v. Gerske, 
34 P.2d 198, 139 Cal.App. 438. 

Conn.—Small v. Thames River Line, 
186 A. 493, 121 Conn. 554. 

D.C.—Culp V. Repper, 78 F.2d 221, 64 
App.D.C. 337. 

Ga.—Barbre v. Scott, 43 S.E.2d 760, 
75 Ga.App. 524. 

Hawaii.—Gilliam v. Gerhardt, 34 
Hawaii 466. 

Ilk—Rutherford v. Bentz, 104 N.B.2d 
343, 345 Ill.App. 532—^Johnson v. 
Stotts, 101 N.E.2d 880, 344 Ill.App. 
614—Kelley v. Call, 57 N.E.2d 601, 
324 Ill.App. 143—^Myers v. Young 
Men’s Christian Ass’n of Quincy, 
44 N.E.2d 755, 316 Ill.App. 1T7— 
Clark V. Hasselquist, 25 N.E.2d 
900, 304 Ill.App. 41. 

Ind.—Helton v. Mann, 40 N.E.2d 395, 
11 Ind.App. 487. 

Iowa.—Floy v. Hibbard, 289 N.W. 
905, 227 Iowa 154—^Rutherford v. 
Gilchrist, 255 N.W. 516, 218 Iowa 
1169. 

Kan.—Parnell v. Security Elevator 
Co., 258 P.2d' 288, 174 Kan. 643— 


Forsyth v. Church, 42 P.2d 975, 
141 Kan. 687. 

Ky.—^Howard v. Adams, 246 S.W.2d 
1002—Ideal Pure Milk Co. v. Whit¬ 
aker, 243 S.W.2d 479—Turner v. 
Smith, 232 S.W.2d 1006, 313 Ky. 
635—^Kaufman-Straus Co. v. Short, 
223 S.W.2d 367, 311 Ky. 78—Silver 
Fleet Motor Express v. Gilbert, 165 
S.W.2d 541, 291 Ky. 696—Warren’s 
Adm’r v. Stith, 157 S.W.2d 308, 
288 Ky. 83'3—^Helton v. Prater’s 
Adm’r. 114 S.W.2d 1120, 272 Ky. 
574. 

Minn.—Jeddeloh v. Hockenhull, 18 N. 

W.2d 582, 219 Minn. 541. 

Miss.—^Petermann v. Gary, 49 So.2d 
828, 210 Miss. 438—Odom v. Walk¬ 
er, 11 So.2d 452, 193 Miss. 86'2— 
Robertshaw Trustees v. Columbus 
& G. Ry. Co., 185 Miss. 717, 188 So. 
308. 

Mont.—^Adams v. Misener, 131 P.2d 
472, 113 Mont. 569—Meinecke v. 
Intermountain Transp. Co., 55 P.2d 
680, 101 Mont. 315—Tanner v. 

Smith. 33 P.2d 547, 97 Mont. 229 
—^Vonault V. O’Rourke, 33 P.2d 
535, 97 Mont. 92. 

Neb.—Fielding v. Publix Cars, 265 
N.W. 726, 130 Neb. 576, 105 A.L.R. 
1306. 

N.Y.—Havern v. Hoffman, '299 N.Y.S. 
530, 252 App.Div. 486—Butera v. 
Donner, 32 N.Y.S.2d 633, 177 Misc. 
966—^Van Romapaye Trucking 

Corp. V. Heebner, 85 N.Y.S.2d 347 
—Brand v. Mangust Holding Corp., 
53 N.Y.S.2d 882. 

N.C.—Jordan v. Maynard, 56 S.E.2d 
26, 231 N.C. 101—Hoke v. Atlantic 
Greyhound Corp., 42 S.E.2d 593, 227 
N.C. 412—Keller v. Caldwell Fur¬ 
niture Co., 154 S.E. 674, 199 N.C. 

. 413. 

Or.—Leishman v. Taylor, 263 P.2d 
605, 19.9 Or, 546. 

Pa.—Dively v. Penn-Pittsburgh 

Corp., 2 A.2d 831, 332 Pa. 65— 
Traylor v. Boyd, Com.PI., 53 Lane. 
Rev. 49—MofCett v. Keane, Com.PL, 
66 Montg.Co. 21, 63 York Leg.Rec. 
184, 

R. I.—Walsh V. Carroll, 169 A. 743. 

S. C.—Scott V. Wells, 53 S.E.2d 400, 
214 S.C. 511—Haynes v. Graham, 
6 S.E.2d 903, 19'2 S.C. 382—Young 

V. Smith, 167 S.E. -669, 168 S.C. 362. 
S.D.—Zeller v. Pikovsky, 268 N.W. 

729, 64 S.D. 544—O’Connor v. Sioux 
Falls Motor Co., 232 N.W. 904, 
57 S.D. 397. 

Tex.—Jackson v. Edmondson, 151 S. 

W. 2d 794, 136 Tex. 405—Finck Ci¬ 
gar Co. V. Campbell, 133 S.W.2d 
759, 134 Tex. 250—Texas Co. v. 
Betterton, 88 S.W.2d 1039, 126 Tex. 
359—^M. J. Const. Co. v. Deather- 
age, Civ.App., 231 S.W.'2d 501— 
Green v. Ligon, Civ.App., 190 S.W. 
2d 742, refused no reversible error 
—Chapman v. Evans, Civ.App., 186 
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S.W. 2d 827, refused for want of 
merit—Gladewater Laundry & Dry 
Cleaners v. Newman, Civ.App., 141 
S.W.2d 951, error dismissed, judg¬ 
ment correct—Texas Coca-Cola 
Bottling Co. V. Love joy, Civ.App., 
138 S.W.2d 254, error refused— 
Texas Power & Light Co. v. Stone, 
Civ.App., 84 S.W.2d 738, error re¬ 
fused. 

Vt.—Wilbur V. Tourangeau, 71 A. 2d 
565, 116 Vt. 199—McCutcheon v. 
Leonard, 39 A.2d 348, 114 Vt. 38— 
Bliss V. Moore & Stroughton, 22 A. 
2d 315, 112 Vt. 185—Hutchinson v. 
Knowles, 184 A. 705, 108 Vt. 195, 
followed in 184 A. 711, 108 Vt. 
208. 

W.Va.—Bradfield v. Board of Educa¬ 
tion of Pleasants County, 36 S.E. 
2d 512, 128 W.Va. 228. 

64 C.J. p 105 note 7. 

Hospital records 

Where hospital records contained 
statement that they had been exam¬ 
ined by an insurance company, the 
records should not have been admit¬ 
ted with such notation.—Babecki v. 
Charles Kurzon, Inc., 46 N.Y.S.2d 
573, 181 Misc. 11. 

Overt statement necessary 

In order to cause a mistrial by in¬ 
jection of insurance in a personal in¬ 
jury case there must have been an 
overt statement that a reasonable 
man might grasp, and mere suspi¬ 
cious inquiries are not enough.—Ideal 
Pure Milk Co. v. Whitaker, Ky., 243 
S.W.2d 479. 

Rationale of the role 

Ban against unnecessarily inject¬ 
ing insurance into case involving per¬ 
sonal injuries is adopted because, 
presumably, existence of insurance 
would arouse prejudice in minds of 
jurors, and cause them to return ver¬ 
dict against defendant such as they 
might not otherwise have done.— 
Leishman v. Taylor, 263 P.2d 605, 199 
Or. 546. 

No misconduct shown 
Cal.—Parks v. Atwood Crop Dusters, 
Inc., 257 P.2d 653, 118 O.A.2d 368. 

52. Tex.—Continental Oil Co. v. 
Barnes, Civ.App., 97 S.W.2d 494, 
error refused. 

64 C.J. p 106 note 8. 

53. U.S.—Brown v. Walter, C.C.A. 
Vt., 62 P.2d 798. 

Ariz.—Consolidated Motors v. Ketch- 
am, 66 P.2d 246, 49 Ariz. 295. 
Ark.—Ward v. Haralson, 120 S.W.2d 
322, 196 Ark. 785—Rambo v. Ram¬ 
bo, 114 S.W.2d 468, 195 Ark. 832 
—Peay v. Panich, 87 S.W.2d 23, 
191 Ark. 538. 

Cal.—Mahnkey v. Bolger, 220 P.2d 
, 824, 98 Cal.App.2d 628. 

Ga.—^Huell v. Southeastern Stages, 
50 S.E.2d 745, 78 Ga.App. 311. 
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through answers by his witnesses,or by offers of 
proofSS or objections to evidence,^6 or through the 
argument of his counsel as discussed infra § 180. 
The fact that jurors had been questioned on their 
voir dire as to their interest in insurance compa¬ 
nies is no justification for the injection of insurance 
into the case by opposing counsel during the trial.^^ 
It has also been held improper for the court to bring 
to the jurors’ attention the fact that defendant is 
insured.^^ 


TRIAL § 53 

Evidence that defendant is insured does not neces¬ 
sarily render the trial unfair.59 It is not every 
casual or inadvertent reference to insurance in the 
course of the trial that will necessitate a mistrial.^^^ 
If plaintiff does not willfully bring the matter into 
the case, it does not necessarily constitute error 
so, if a question is asked in good faith which 
elicits an answer from a witness relative to insur¬ 
ance, there is no misconduct warranting the termi¬ 
nation of the trial.52 Also, it is not error if the 


Idaiho.—Curtis v. Picken, 16 P.2d 
977, 52 Idaho 4'26. 

Ill.—Clark V. HasselQuist, 25 !N'.E.2d 
9.00, 304 Ill.App. 41. 

Iowa.—Connelly v. Nolte, 21 N.W. 

2d 311, 237 Iowa 114. 

Ky.—Silver Fl-eet Motor Express v. 
Gilbert, 165 S.W.2d 541, 291 Ky. 
696—Scott V. Hinkle, 150 S.W.2d 
655, 28'6 Ky. 143—Wilson v. Dee- 
gan’s Adm’r, 139 S.W.2d 58, 282 
Ky. 547. 

Mont.—^Vonault v. O’Rourke, 33 P.2d 
535, 97 Mont. 92. 

Neb.—^Heineman v. Wilson, 271 N.W. 
346, 132 Neb. 159. 

Tex.—Southland Greyhound Lines v. 
Gotten, 91 S.W.2d 326, 126 Tex. 
596—Page v. Thomas, 71 S.W.2d 
'234, 123 Tex. 368—Rice v. Schiller, 
Civ.App., 241 S.W,2d 330, affirmed 
In part Schiller v. Rice, 246 S.W. 
2d 607, 115 Tex. 1X6—Texas Power 
& Light Co. V. Stone, Civ.App., 
'84 S.W.2d 738, error refused. 

Utah.—Morrison v. Perry, 140 P.2d 
772, 104 Utah 1'51—^Reid v. Owens, 
93 P.2d 680, 98 Utahi 60. 

64 C.J. p 106 note 9. 

54. Ariz.—Consolidated Motors v. 

Ketcham, 66 P.2d 246, 49 Ariz. 295. 
Cal.—Mahnkey v, Bolger, 220 P.2d 
824, 98 Cal.App.2d 628—Martin, 

Continental Cas. Co., Intervener, 
V. Clinton Const. Co.. 105 P.2d 1029, 
41 Cal.App.2d 35, rehearing denied 
106 P.2d 629, -41 Cal..App.2d 35. 
Iowa.—Ploy V. Hibbard, 287 N.W. 
829, 227 Iowa 149. 

Kan.—McGuire v. McGuire, 103 P.2d 
884, 152 Kan. 237. 

Miss.—Lancaster v. Lancaster, 57 So. 

2d 302, 213 Miss. 536. 

Okl.—^Hankins v. Hall, 64 P.2d 009, 
176 Okl. 79. 

S.C.—^Haynes v. Graham, 6 S.E.2d 
90-3, 192 S.C. 382. 

Tex.—Texas Co. v. Betterton, 88 S.W. 
2d 1039, 126 Tex. 359—^Page v. 
Thomas, 71 S.W.2'd 234, 123 Tex. 
368—Continental Oil Co. v. Barnes, 
Civ.App., 97 S.W.2d 494, error re¬ 
fused. 

64 C.J. p 106 note 10. 

Cautioning' -witness not to mention in¬ 
surance 

In automobile collision case, per¬ 
mitting counsel to interrupt examina¬ 
tion to caution witness outside jury’s 
hearing not to mention liability in¬ 


surance was not abuse of discretion. 
—Burrowes v. Skibbe, 29 P.2d 652, 
146 Or. 123. 

55. Ind.—Martin v. Lilly, 121 N.E. 
443, 188 Ind. 139. 

Wis.—Grandh'agen v. Grandhagen, 
225 N.W. 935, 199 Wis. 315. 

56. Tex.—^Lone Star Gas Co. v. 
Coates, Civ.App., 241 S.W. 1111. 

64 C.J. p 107 note 12. 

57. Cal.—Mangino v. Bonslett, 292 
P. 1006, 109 Cal.App. 205. 

Ga.—Corpus Juris cited in Minnick 
V. Jackson, 13 S.E.2d .891, 896, 64 
Ga.App. 654. 

Okl.—Harris v. EUiott, 61 P.2d 1089, 
178 Okl. 98. 

58. Ga.—Barbre v. Scott, 43 S.E.2d 
760, 75 Ga.App. 524. 

Vt.—McCutcheon v. Leonard, 39 A. 

2d 348, 114 Vt. 38. 

Beply to prospective juror 

In action for death resulting from 
injuries received by decedent in au¬ 
tomobile accident, where prospective 
juror on voir dire examination in 
effect requested dismissal because 
he was an insurance agent, reply of 
trial judge that prospective juror 
might be dismissed, but that judge 
couldn’t dismiss juror, was not prej¬ 
udicial misconduct as suggesting pos¬ 
sibility that defendants were insured. 
— ^Luis V. Cavin, 198 P.2d 563, 88 Cal. 
App.2d 107. 

59. N.H.—Pine v. Parella, 25 A.2d 
121, 92 N.H. 81—^Dimarco v. Smith, 
9 A.2d 612, 90 N.H. 378. 

60. Tex.—^William Cameron v. 
Downing, Civ.App., 147 S.W.2d 963. 

61. Iowa.—Remer v. Takin Bros. 
Preight Lines, 297 N.W. 297, 230 
Iowa 290. 

Mich.—White v. Makela, 8 N.W. 2d 
123, 304 Mich. 426. 

Utah.—Balle v. Smith, 17 P.2d 224, 
81 Utah 179. 

Wash.—Gephart v. Stout, 118 P.2d 
801, 11 Wash.2d 184—Nicholas v. 
Brado, 297 P. 1093, 162 Wash. 146 
—^Demase v. Nemitz, 258 P. 25, 144 
Wash. 404. 

64 C.J. p 107 note 18. 

Affirmative precautions 

Plaintiff must take affirmative pre¬ 
cautions in introducing testimony 
to see that insurance is not mention¬ 
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ed.—Consolidated Motors v. Ketcham, 
66 P.2d 246, 49 Ariz, 295. 

Conduct held uot willful 
Iowa.—Remer v. Takin Bros. Preight 
Lines, 297 N.W. 297, 230 Iowa 290. 
Kan.—Thompson v. Barnette, 227 P. 

2d 120, 170 Kan. 384. 

Mich.—Watroba v. City of Detroit, 
54 N.W.2d 212, 334 Mich. 182. 

Or.—Rundlett v. Director, 47 P.2d 
848. 150 Or. 658. 

S.D.—Peters v. Hoisington, 37 N.W. 
2d 410, 72 S.D. 542, opinion adhered 
to 39 N.W.2d 667, 73 S.D. 144. 
Avowed purpose and successful at¬ 
tempt 

An attempt to bring the fact of in¬ 
surance before the jury is only tc 
be condemned where there is an 
avowed purpose and successful at¬ 
tempt to do so.—Packard v. Moore, 
71 P.2d 922, 9 Cal.2d 571—Citti v. 
Bava, 266 P. 954, 204 Cal. 136— 
Gluckstein v. Lipsett, 209 P.2d 98, 
93 Cal.App.2d 391—^Hughes v. Quack- 
enbush, 37 P.2d 99, 1 Cal.App.2d 349 
—Hodge V. Weinstock, Lubin & Co., 
293 P. 80, 109 Cal.App. 393. 

Bach ca.se determined on own facts 
Whether the reference amounts to 
an unwarranted appeal to the jury's 
prejudice depends essentially on the 
facts and circumstances of the par¬ 
ticular case.—Bratten v. White, 75 P. 
2d 474, 181 Okl. 643—Fixico v. Har¬ 
mon, 70 P.2d 114, 180 Okl. 412. 

62. U.S.—Garee v. McDonell, C.C.A.. 

Ill., 116 P.2d 78, certiorari denied 
McDonell v. Garee, 61 S.Ct 837, 
313 U.S. 561, 85 L.Ed. 1521. 

Ala.—^Hargett v. Rhoads, App., 70 
So,2d 820. 

Cal.—Packard v. Moore, 71 P.2d 922, 

9 Cal. 2d 671—Duffey v. General 
Petroleum Corp., 209 P.2d 986, 93 
Cal.App.2d 757—Gluckstein v. Lip- 
sett, 209 P.2d 98, 93 Cal.App.2d 391 
—^Hughes V. Quackenbush, 37 P.2d 
99, 1 Cal.App.2d 349. 

Ill.—'Williams v. Consumers Co., 352 
Ill. 51, 186 N.E. 217—Collins v. 
Ruby, 116 N.E.2d 629, 1 Ill.App.2d 
116. 

Iowa.—Trout v. Talerico, 21 N.W.2d 
672, 237 Iowa 285—Johnston v. Cal¬ 
vin, 6 N.W.2d 840, 232 Iowa 531. 
Ky.—^B o w 1 i n g Green-Hopkinsville 
Bus Co. V, Montgomery, 129 S.W.2d 
535, 278 Ky. 837—^Marsee v. John- 
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improper injection of this matter is not calculated 
to influence the jury,®3 or if it is apparent from the 
verdict that the jury were not influenced thereby.^^ 

While this general rule is primarily for the pro¬ 


tection of defendants,it has been held to be im¬ 
proper for defendant to bring evidence concerning 
his insurance into the case,®® even to show that he 
carries none;®*^ but on the other hand it has been 


son, 86 S.W.2d 299, 260 Ky. 615— 
Huls V. Dalzell, 66 S.W.2d 28. 252 
Ky. 1*3—Consolidated Coach Corp. 
V. Hopkins, 14 S.W.2d 768, 228 Ky. 
184. 

Md.—Gwynn Oak Park v. Becker, 10 
A.2d 625, 177 Md. 528. 

Mich.—Ehlers v. Barbeau, 289 N.W. 
241, 291 Mich. 528. 

N.Y.—Gelfond v. ICirschenbaum, 292 
N.T.S. 568, 249 App.Div. 894— 

Goodman v. Guida, 269 N.Y.S. 811, 
150 Misc. 677. 

N.D.—Smith v, Knutson, 47 N.W.2d 
537, 78 N.D. 43. 

Ohio.—Henderson v. Daniels, 36 N.E. 

2d 876, 67 Ohio App. 380. 

Or.—Goodale v. Hathaway, 39 P.2d 
678, 149 Or. 237. 

Pa.—Cain v. Kohlman, 22 A.'2d 667, 
344 Pa. 63—Hendrickson v. Quaker 
City Cab Co., 84 Pa.Super. 218— 
Traylor v. Boyd, Com.PL, 53 Lane. 
Rev. 49. 

S.D.—Schuetzle ▼- N^h-Finch Co., 
38 N.W.2d 137, 72 S.D. 588. 

Va.—'Kiser v. Suthard, 174 S.B. >682, 
162 Va. 456. 

Wash.—^Williams v. Hofer, 191 P.2d 
306, 30 Wash.2d 253—Gephart v. 
Stout, 118 P.2d 801, 11 Wash.2d 
184—Hughes v. Wallace, 107 P.2d 
910, 6 Wash.2d 396. 

64 C.J. p 107 note 19. 

Error under special clrctunstances 
Where nonresponsive answer of 
professional witness of undoubted 
standing indicated in personal injury 
action that insurance company had a 
lot of money and was fair game, and 
jury returned verdict for full amount 
prayed for by plaintiff and permitted 
by instructions, and -defendant duly 
objected, a mistrial should have been 
ordered, or a new trial granted after 
effect was manifested by verdict.— 
Kaufman-Straus Co. v. Short, 223 S. 
W.2d 367, 311 Ky. 78. 

In. Texas 

(1) It has been held that a volun¬ 
tary, nonresponsive reference by a 
witness to insurance is not ground 
for a mistrial where there is noth¬ 
ing to show that such a statement 
was or should have been anticipated 
by the counsel as part of the an¬ 
swer to his question.—Texas Cities 
Gas Co. V. Ellis, Civ.App., 63 S.W.2d 
717—Jimmy Guest Motor Co. v. 01- 
cott, Civ.App., 26 S.W.2d 373—Car- 
ter-Mullaly Transfer Co. v. Burstos, 
Civ.App., 187 S.W. 396. 

(2) However, it has also been held 
that injection of fact of insurance 
constitutes error although not called 
for by the counsel and was volunteer¬ 
ed by the witness.—Page v. Thomas, 
71 B.W.2d 234, 123 Tex. 368—Green 


V. Ligon, Civ.App., 190 S.W.2d 742, 
refused no reversible error—Conti¬ 
nental Oil Co. V. Barnes, Civ.App., 97 
S.W. 2d 494, error refused—The Pair 
Inc. V. Preisach, Civ.App., 77 S.W. 
2d 725—^D. & H. Truck Line v. La- 
vallee, Civ.App., 7 S.W.2d 661. 

63. Ill.—Alden v. Coultrip, 275 Ill. 
App. 306. 

Mich.—White v. Makela, 8 N’.W.2d 
123, 304 Mich. 425—Sutzer v. All-en, 
209 N.W. 918, 236 Mich. 1. 

N'.H.—Sullivan v. Sullivan, 18 A. 2d 
828, 91 H.H. 341—^Ross v. Burnham, 
13 A.2d 733, 91 N.H. 80. 

64 C.J. p 107 note 20. 

Reference to insurance or indemnity 
as reversible or harmless error see 
Appeal and Error § 1709. 

Reference not made to all jurors 
Since the error is not dependent on 
the number of jurors to whom the 
reference to insurance is made, it is 
error even if not made to all of them. 
—^Northern Ariz. Supply Oo. v. Stin¬ 
son, 238 P.2d 937, 73 Ariz. 109. 
Presumptive knowledge of jury 
(1) Where defendant is required 
by statute or ordinance to carry in¬ 
surance the jury is presumed to have 
knowledge of the insurance coverage 
and it is not error to permit refer¬ 
ence thereto, 

Md.—Yellow Cab Co. v. Bradin, 191 
A. 717, 172 Md. 388. 

S.C,—Scott V. Well-s, 53 S.E.2d 400, 
214 S.C. 511—Croft v. Hall, 37 S.B. 
2d 637, 208 S.C. 187. 

Tex.—Soutliland-Greyhound Lines v, 
Cotten, Civ.App., 65 S.W.2d 1066, 
reversed on other grounds 91 S.W. 
2d 326, 126 Tex. 596. 

I (2) Where there was a casual, in¬ 
definite, ambiguous reference to in¬ 
surance, refusal to declare a mistrial 
was proper where such reference 
even if interpreted in a light most 
unfavorable to defendant’s case told 
the jury nothing it did not already 
know, since practice of carrying pub¬ 
lic liability insurance has now be¬ 
come so general, especially with re¬ 
spect to I'ocal public carriers, as to 
become a matter of public knowledge. 
—Gleaton v. Green, C.C.A.S.C., 156 
P.2d 459. 

Xujectiou not for purpose of infLuenc- 
Ing jury 

(1) Cross-examination of defendant 
concerning alleged admission to per¬ 
son asking for report of accident 
and failure to have such person tes¬ 
tify could not be said to have been 
in “bad faith” for sole purpose of 
insinuating to jury that defendant 
was insured where it was proved on 
motion for a new trial that certain 
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person was In fact an insurance ad¬ 
juster and had told counsel for plain¬ 
tiff of such admission and failure to 
call the adjuster was readily explain¬ 
ed by reason of his adverse interest 
and position.—Jones v. Bay ley, 122 
P.2d 293, 49 CaLApp.2d 647. 

(2) In personal injury action, 
plaintiff's reference to “insurance 
companies’ doctors’* in answer to 
question asked on cross-examination 
as to what physicians he had con¬ 
sulted did not justify an order de¬ 
claring a mistrial on ground that 
such answer reflected a willful inten¬ 
tion to create prejudice in minds of 
jury because of supposed liability 
on part of an insurance company.— 
Jones V. Imperial Garages, 145 P.2d 
469, 174 Or. 49. 

64. Fla.—^Rosenberg v. Coman, 184 
So. 238, 134 Fla. 768. 

Mont.—^Adams v. Misener, 131 P.2d 
472, 113 Mont. 559. 

N.Y.—Hager v. Bushman, 8 N.Y.S.2d 
72-5, 255 App.Div. 934, reargument 
denied 10 N.Y.S.,2d 217, 25'6 App. 
Div. 896—Brand v. Mangust Hold¬ 
ing Corp., 53 N.Y.S.'2d 882. 

S.C.—^Wesley v. Holly Hill Lumber 
Co., 43 S.B.2d 619, 211 S.C. 40. 

Tex.—Loyd v. Herrington, Civ.App., 
178 S.W.2d 694, reversed on other 
grounds 182 S.W.2d 1003, 143 Tex. 
135— Corpus Juris cited ia South 
Texas Coaches v. Woodard, Civ. 
App., 123 S.W.2d 396, 397—Wells 
V. Ford, Civ.App., 118 S.W.2d 420. 
Error dismissed. 

64 C.J. p 107 note 21. 

65. S.C.—Volington v. Southern 
Paving Co., 165 S.E. 184, 166 S.C. 
448. 

Tex.—Texas Cities Gas Co. v. Ellis, 
Civ.App., 63 S.W.2d 717. 

Beneficial convenience of insurers 
The procedure, to the effect that 
the insurance carriers be not directly 
sued or mentioned in the pleadings 
and proof, was for the beneficial con¬ 
venience of the insurance companies. 
—Elliott v. Lester, Tex.Civ.App., 126 
S.W.2d 756. 

66. Cal.—King v. Kaplan, 211 P.2d 
678, 94 CaLApp.2d 697. 

Me.—Skill'in v. Skillin, 154 A. 570, 
130 Me. 223. 

Vt.—^Wilbur V. Tourangeau, 71 A.2d 
565, 116 Vt. 199. 

67. U.S.—Stephenson v. Steinhauer, 
C.A.N.D., 188 P.2d 432. 

Mich.—Sooony Vacuum Oil Co. v. 
Marvin, 21 N.W.2d 841, 313 Mich. 
■528. 

Miss.—^Avent v. Tucker, 194 So. 596, 
188 Miss. 207. 
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held not to be improper or prejudicial to ascertain 
that defendant had insurance®^ or that he did not 
have insurance,®^ particularly where the existence of 
insurance was injected into the case on the voir dire 
examination of the jury.'^O 

Defendant may waive the rule,'^! and does so when 
he consents to, or insists on, the introduction of evi¬ 
dence of insurance into the case.'^2 Defendant will 
not be heard to complain if the existence of insur¬ 
ance is brought out by the cross-examination of 
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plaintiffs witness,*^ 3 where it is inadvertently and 
accidentally volunteered by that witness,or where 
defendant could well have anticipated an answer 

which would suggest insurance nor can he be 
heard to complain if it is injected into the case by 
his own witnesses and plaintiff is in no way re¬ 
sponsible for it;'^^ and an unsolicited reference to 
defendant's insurance made by a witness obviously 
hostile to plaintiff on examination by plaintiff's 
counsel is not ground for the withdrawal of a 


N.H.—Pine v. Parella, 25 A.2d 121, 
92 N.H. 81. 

Or.—Davis v. Underdahl, 13 P.2d 362, 
140 Or. 242. 

Tenn.—Marshall v. North Branch 
Transfer Oo., 69 S.W.2d 520, 166 
Tenn. 96, 

Tex.—Rojas v. Vuocollo, 177 S.W.2d 
962. 142 Tex. 152. 

Vt.—Wilbur V. Tourangeau, 71 A.2d 
665, 116 Vt. 199. 

Wash.—^King v. Starr, 260 P.2d 351. 
After showing of plaintiff’s insurance 
In action for injuries sustained in 
automobile collision, trial court prop¬ 
erly refused to permit defendant to 
testify that he did not carry any 
public liability insurance, notwith¬ 
standing witness had previously vol¬ 
unteered statement that plaintiff had 
collision insurance,—Gilmer v. Grif¬ 
fin, Tex.Civ.App., 265 S.W.2d 252, er¬ 
ror refused no reversible error. 

More than one defendant 
Where there are two or more de¬ 
fendants, it Is improper to show 
that one or more of them is not pro¬ 
tected by insurance. 

Ark.—Derrick v. Rock, 236 S,W.2d 
726, 218 Ark. 339. 

Minn.—Brown v. Murphy Transfer 
and Storage Co., 261 N.W. 6, 190 
Minn. 81. 

Instructions hy court 
Although jury was informed that 
insurance was involved in the case 
by fact that they were qualified as to 
whether they were employees or 
stockholders of insurance company 
or whether they were related to a 
stockholder, refusal of court to in¬ 
struct that one of the two defendants 
had no insurance was not error.— 
Garmon v. Cassell, 5’2 S.E.2d 631, 
78 Ga.App. 730. 

68. Ga.—Barbre v. Scott, 43 S.E.2d 
760, 75 Ga.App. 624, 

Ill.—^Hemphill v. Miller, 84 N.E.2d 
660, 336 Ill.App. 601. 

Only asset of estate 
In action against automobile driv¬ 
er's administrator for injuries to 
guests, submitting to jury allegations 
of amendment filed by administrator 
to effect that only asset of estate was 
an automobile liability policy was 
not error as improperly injecting in¬ 
surance question Into case.—Barbre 
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V. Soott, 43 S.E.2d 760, 75 Ga.App. 
524. 

69. Minn.—Falk v. Poucher Printing 
& Lithographing Co., 210 N.W. 997, 
169 Minn. 229. 

First reference by plaintiff 
Where defendant in automobile 
case, when called as adverse witness, 
testified that plaintiff had asked him 
whether he carried liability insur¬ 
ance, permitting defendant to testify 
on direct examination in his own 
behalf that he had answered, “'No," 
was not error.—Smith v. Raup, 15 N. 
E.2d 936, 296 Ill.App. 171. 

70. Mich.—S'tehouwer v. Lewis, 227 
N.W. 759, 249 Mich. 76, 74 A.L.R. 
844. 

S.D.—Vick V. Moe, 49 N.W.2d 463. 

71. Ariz.—City of Phoenix v. Par¬ 
ker, 67 P.2d 226. 49 Ariz. 382. 

72. Ariz.—City of Phoenix v. Par¬ 
ker, supra. 

Ga.—Barbre v. Scott, 43 S.E.2d 771, 
75 Ga.App. 640. 

73. Ark.—Stockton v. Baker, 213 S. 
W.2d 896, 213 Ark. 918. 

N.T.—Levatino v. Rochester Sav. 
Bank, 38 N.Y.S.2d 182. 

74. N.T.—Martenhoff v. Wilken, 284 

N.T.S. 865, 246 App.Div. 884— 

Brand v. Mangust Holding Corp., 
63 N.Y.S.2d 882. 

75. Tex.—Amberson v. Woodul, Civ. 
App., 108 S.W.2d 862, error dis¬ 
missed. 

Reference invited 

Employee’s reference to employer’s 
liability insurer, when asked by em¬ 
ployer’s counsel whether counsel had 
not told employee that employer had 
offered to employ him in explanation 
of why counsel oould not take em¬ 
ployee’s case after discussing it with 
him, made on cross-examination, if 
error, was invited.—Cl-ark v. Patter¬ 
son, 77 S.W.2d 978, 190 Ark. 148. 

76. U.S.—Gleaton v. Green, C.C.A. 
S.C., 156 F.2d 459. 

Ariz.—Dunipace v. Martin, 242 P.2d 
643, 73 Ariz. 416—(Northern Ariz. 
Supply Co. V. Stinson, 238 P.2d 937, 
73 Ariz. 109. 

Cal.—Weis v. Davis, 8’2 P.2d 487, 28 
• Cal.App.2d 240—Sweet v. Sager, 82 
P.2d 201. 28 Cal.App.2d 211—De 
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Martini v. Wheatley, 14 P.2d 869, 
126 Cal.App. 230. 

Ill.—Cooper V. Safeway Lines, 2-6 N. 

B.2d 632, 304 Ill.App. 302. 

Md.—York Ice Machinery Corpora¬ 
tion V. Sachs, 173 A. 240, 167 Md. 
113. 

Miss.—Petermann v. Gary, 49 So.2d 
828, 210 Miss. 438. 

N.H.—^Heilman v. Whalley, 6 A.2d 
168, 90 N.H. 215—Damboise v. 

Goodman, 169 A. 6, 86 N.H. 360. 

N.J.—Thompson v. Barab, 16 A.2d 
649, 125 N.J.Law 461, affirmed 19 
A.2d 780, 126 N.J.Law 427. 

Ohio.—^Watt V. Feuerlicht, App., 41 
N.E.2d 719. 

Or.—Fogelsong v. Jarman, 121 P.2d 
924, 168 Or. 177. 

Pa.—^Leibensperger v. Sceurman, 
Com.PI., 24 Leh.L.J. 185—^Knapp v. 
Willys-Ardmore, Inc., Com.Pl., 69 
Montg.Oo. 164, 67 York Leg.Rec. 
129. 

S.C.—Brazeale v. Piedmont Mfg. Co., 
193 S.E. 39, 184 S.C. 471—Voling- 
ton v. Southern Paving Co., 165 S. 
E. 184, 166 S.C. 448. 

Tenn.—Fields v. Gordon, 232 S.W.2d 
320, 33 Tenn. App. 465—^Lasater 

Lumber Co. v. Harding, 189 S.W.2d 
583, 28 Tenn.App. 296. 

Tex.—Texas Textile Mills v. Gregor3^ 
177 S.W.2d 938, 142 Tex. 308—Pinck 
Cigar Co. v. Campbell, 133 S.W.2d 
759, 134 Tex. 250—Musslewhite v. 
Gillette, Civ.App., 258 S.W.2d 104 
—'Chapman v. Evans, Civ.App., 186 
S.W.2d 827, refused for want of 
merit—Texas Coca Cola Bottling 
Co. V. Lovejoy, Civ.App., 138 S.W. 
2d 254, error refused—^Williams v. 
Long. Civ.App., 106 S.W.2d 378, er¬ 
ror dismissed—Red Star Coaches, 
Inc. V. Lamb. Civ.App., 41 S.W.2d 
523—Carter-Mullaly Transfer Co. 
V. Bustos, Civ.App., 187 S.W. 396. 

Fault of plaintiff 

Cross-examination of disinterested 
witness, who was placed on stand by 
defendants, which brought out that 
witness had talked with insurance 
adjuster and which tended to show 
that defendants were insured, was 
reversible error, where it app-eared 
that questions posed had been de¬ 
signed to elicit such information.— 
Musslewhite v. Gillette, Tex.Civ.App., 
'258 S.W.2d 104. 
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jurorJ*^ However, if defendant does first bring 
out the matter, it is not error for plaintiff sub¬ 
sequently to refer to it,'^^ or to explain it more 
fully.79 

Where the question by counsel^o or the statement 
by a witness^i is indefinite and only by conjecture 
could it be said to have anything to do with de¬ 
fendant’s insurance it is not improper, as where the 
reference to insurance leaves in doubt what kind of 
insurance or whose insurance is referred to.^^ 
Whether the testimony informs the jury that in the 
event of a judgment for plaintiff defendant will be 
protected by insurance depends on the facts and 
circumstances,S3 and, accordingly, references during 
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the trial have been held proper as not suggesting in¬ 
surance or other indemnity,S4 or improper as sug¬ 
gesting that defendant is protected by insurance or 
other indemnity.SS A reference by counsel, in the 
nature of a reassurance to compose a witness, which 
refers to the fact that the suit is a friendly one 
between members of the same family, is not error as 
injecting defendant’s insurance into the case.S® Al¬ 
so, an attempt by plaintiff to place before the jury 
the inference that defendant is indemnified, if a 
complete failure, is not error.^'^ 

The fact that defendant is insured may be shown 
where insurer or indemnitor is a party to the ac¬ 
tion,3 S or where plaintiff is also protected by in- 


77. Pa.—Fortner y. Wible Bros., 91 
Pa.Super. 522. 

78. U.S.—Garee y. McDonell, O.C.A. 
Ill., 116 F.2d 78, certiorari denied 
McDonell v. Garee, 61 S.Ct. 837, 313 
U.S. 561, 85 L.Ed. 1521. 

79. Fla.—Turner v. Modern Beauty 
Supply Co., 10 So.2d 488, 152 Fla. 
3. 

Kan.—Mercado v. Nelson, 235 P. 123, 
118 Kan. 302. 

SO. Cal.—^Hughes v. Duncan, 300 P. 

147, 114 Cal.App. 576. 

64 C.J. p 107,note 23. 

81. Okl.—^Fixico v. Harmon, 70 P. 
2d 114, 180 Okl. 412. 

Pa.—Cain v. Kohlman, 22 A.2d 667, 
344 Pa. 63. 

64 C.J. p 107 note 24. 

IMere reference to insurance com¬ 
pany which does not disclose any¬ 
thing indicating that it had insured 
the defendant, or the extent of its 
liability, is not ground for the with¬ 
drawal of a juror. 

Ind.—Keeshin Motor Express Co. v. 
Sowers, 48 N.E.2d 459, 221 Ind. 
440. 

Pa.—^Ellsworth v. Lauth, 166 A. 855, 
311 Pa. 28'6—^Richardson y. Wilkes- 
Barre Transit Corp., 95 A.2d 365, 
172 Pa.Super. 636—^McCaulif v. 
Griffith, 168 A. 536, 110 Pa.Super. 
522—Bock V. Glannon, Com.PI., 99 
Pittsb.Leg.J. 143. 

Tex.—^Amberson v. Woodul, Civ.App., 
108 S.W.2d 862, error dismissed— 
Levy V. Rogers, Civ.App., 75 S.W. 
2d 304, error dismissed—S. H. 
Kress & Co. v. Dyer, Civ.App., 49 
S.W.’2d 986—Jimmy Guest Motor 
Co. V. Olcott, Civ.App., 26 S.W.2d 
373—^Horton v. Benson, Civ.App., 
266 S.W. 213. 

64 C.J. p 107 note 24 [c]. 

82. U.S.—Gleaton v. Green, C.C.A. 
S.C., 156 F.2d 459. 

Md.—Gwynn Oak Park v. Becker, 10 
A.2d 625, 177 Md. 528. 

K.D.—Smith v. Knutson, 47 N.W.2d 
537, 78 N.D. 43. 

83. Okl..—Brat ten v. White, 75 P.2d 


474, 181 Okl. 543—Fixico v. Har¬ 
mon, 70 P,2d 114, 180 Okl. 412. 
Examination of witnesses 

In determining whether plaintiff in 
the examination of witnesses showed 
indirectly that defendant carried in¬ 
surance much must be left to the 
discretion of the trial court and each 
question and answer must be con¬ 
sidered by itself.—Curtis v. Ficken, 
16 P.2d 977, 52 Idaho 426. 

84. U.S.—Pasotex Pipe Line Co. v. 
Murray, C.C.A.Tex., 168 P.2d 661— 
Greer v. Hendrix. C.C.A.I11., 69 F. 
2d 404. 

Cal.—^Kirack v. City of Eureka, 158 
P.2d 270, 69 Cal.App.2d 134—Shri- 
ver V. Silva, 161 P.2d 528. 65 Cal. 
App.2d 753. 

Colo.—Andrus v. Hall, 27 P.2d 495, 93 
Colo. 526. 

Fla.—Southern Liquor Distributors v. 
Kaiser, 7 So.2d 600, 150 Pla. 52— 
Rosenberg v. Coman, 184 So. 238, 
134 Fla. 768. 

Idaho.—Curtis v. Ficken, 16 P.2d 977, 
52 Idaho 426. 

Ill.—Galek v. Winters, 92 N.E.2d 360, 
340 Ill.App. 635—^Rossman v. Sol¬ 
way, 84 N.E.2d 857, 337 Ill.App. 105 
—Hoffman v. Jenard, 78 N.E.2d 
322, 334 Ill.App. 74—Hanlon v. 

Lindberg, 48 JSr.E.2d 735, 319 Ill. 
App. 1. 

Ind.—Jay v. Holman, 20 N.E.2d 656, 
106 Ind.App. 413. 

Kan.—Parnell v. Security Elevator 
Co., 258 P.2d 288, 174 Kan. 643. 

Ky.—Ideal Pure Milk Co. v. Whita¬ 
ker, 243 S.W.2d 479—Dixie-Ohio 
Exp. Co. V. Webb, 184 S.W.2d 361, 
299 Ky. 201. 

Miss.—Savery v. Gray, -51 So.2d 9'22. 
Okl.—Sawin v. Nease, 97 P. 2d 27, 186 
Okl. 195—Fixico v. Harmon, 70 P. 
2d 114, 180 Okl. 412. 

Or.—Hahn v. Dewey, 72 P.2d 693, 
157 Or. 433—Hornby v. Wiper, 63 
P.2d 204, 155 Or. 203. 

Pa.—Cain v. Kohlman, 22 A. 2d 667, 
344 Pa. 63. 

S.C.—Cummings v. Tweed, 10 S.E. 

2d 322, 195 S.C. 173. 

S.D.—Peters v. Hoisington, 37 'N.W. 
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2d 410, 72 S.D. 542, opinion adhered 
to 39 N.W.2d 667, 73 S.D. 144. 

Tex.—Siratt v. Worth Const, Co., 
Civ.App., 263 S.W.2d 842, error 
granted—Sweeney v. Cain, Civ. 
App., '243 S.W.2d 874—Barron v. 
James, Civ.App., 198 S.W.2d 245, 
reversed on other grounds 198 
S.W.2d 256, 145 Tex. 283—Jackson 
v. Edmondson, Civ.App., 129 S.W. 
2d 369, reversed on other grounds 
151 S.W.2d 794, 136 Tex. 405— 
Wells v. Ford, Civ.App., 118 S.W.2d 
420, error dismissed—Emerson v. 
Park, Civ.App., 84 S.W.2d 1100, 
error dismissed—^Wells v. Hender¬ 
son, Civ.App., 78 S.W.2d 683, er- 
r<or refused. 

W.Va.—Sigmon v. Mundy, 25 S.E.2d 
638, 125 W.Va. 591—Oldfield v. 
Woodall. 166 S.E. 691, 113 W.Va. 
35. 

85. Miss.—Walley v. Williams, 28 
So.2d 679, 201 Miss. 84. 

Okl.—^Black Gold Petroleum Co. v. 
Webb, 99 P.2d 868, 186 Okk 584— 
Bratten v. White, 75 P.2d 474, 181 
Okl. 543. 

Tex.—Rice v. Schiller, Civ.App., 241 
S.W.2d 330, affirmed in part Schil¬ 
ler V. Rice, 246 S.W.2d 607, 115 
Tex. 116—Eden v. Feller, Civ.App., 
229 S.W.2d 408—William V. Camer¬ 
on Co., Inc. V. Downing, Civ.App., 
147 S.W.2d 963. 

86. Ala.—Baker v. Baker, 124 So. 
740, 220 Ala. 201. 

87. Wash.—^Frye v. Jensen, 258 P. 
497, 144 Wash. 553. 

88. N.Y.—Inman v. Merchants Mut. 
Cas. Co., 74 N.Y.S.2d 87, 190 Misc. 
720, affirmed 83 0Sr.Y.S.2d 801, 274 
App.Div. 320. 

64 C.J. p 105 note 98. 

XnvidioTLs insizmations or tULdue em¬ 
phasis 

Joinder of insurer as party defend¬ 
ant to suit against insured does not 
authorize plaintiff's counsel to ask 
witnesses for insured questions con¬ 
taining invidious insinuations against 
insurer, or questions asked solely to 
unduly emphasize fact that defendant 
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surance,^^ or where the fact of insurance or in- r an incident to the proof of some other fact prop- 
demnity is in issue,^0 or where it is brought out as | erly involved,91 as, for example, agency92 or em- 


is insured.—^Doepke v. Keimer, 258 N. 
W. 345, 217 Wis. 49. 

89. Pa.—^Wolf V. Gross, 38 Pa.Dist. 
& Co. 413. 

90. Tex.—Southwestern Portland 
Cement Co. v. Presbitero, Civ.App.. 
190 S.W. 776. 

91. Ala.—Moore-Handley Hardware 
Co. V. Williams, 189 So. 757, 238 
Ala. 189. 

Ark.—New York Underwriters Ins. 
Co. of New York v. Jarvis. 120 S. 
W.2d 8, 196 Ark. 770. 

Cal.—Packard v. Moore, 71 P.2d 922, 

9 Cal.2d 571—^Lahti v. McMenamln, 
268 P, 644, 204 Cal. 41'5—^DufCey 
V. General Petroleum Corp., 209 P. 
2d 986, 93 Cal.App.2d 757—Gluck- 
stein V. Lipsett, 209 P.2d 98, 93 
Cal.App.2d '391—Freeman v. Nick¬ 
erson, 174 P.2d 688, 7'7 Cal.App.2d 
40—^Brown v. McCuan, 132 P.2d 
838, 56 Cal.Apip.2d 35—Toomes v. 
Nunes, 75 P.2d 94, 24 Cal.App.2d 
395—McCullough v. Langer, 73 P. 
2d 649, '23 Cal.App.2d 510—Craw¬ 
ford V. Rose, 39 P.2d 217, 2 Cal. 
App.2d 734, rehearing denied 40 P. 
2d 277—^Hughes v. Quackenbush, 37 
P.2d 99, 1 CaL.App.2d 349—Fleming 
V. Flick, 35 P.2d 210, 140 Cal.App. 
14—^Elsey v. Domeca, 299 P. 794, 
114 Cal.App. 4'2—Girard v. Irvine, 
275 P. 840, 97 Cal.App. 377. 

Colo.—Boltz V. Bonner, 35 P.2d 1015, 
95 Colo. 350, followed in 35 P.2d 
1019, first case, 9i5 Colo. 358, and 
35 P.2d 1019, second case, 95 Colo. 
359. 

Ga.—Wade v. Drinkard, 45 S.E.2d 231, 
76 Ga.App. 159—Barbre v. S-cott, 
43 S.B.2d 760, 75 Ga.App. 524—Cor¬ 
pus Juris cited in Goldstein v. 
Johnson, 12 S.E.2d 92, 95, 64 Ga. 
Aiiyp. 31—^Petway v. McLeod, 171 S. 
E. 2‘25, 47 Ga.App. -647. 

(Md.—^Rhinehart v. Lemmon, 29 A.2d 
279, 181 Md. 663—Takoma Park 
Bank v. Abbott, 19 A. 2d 169, 179 
Md. 249, certiorari denied €2 S.Ct. 
134, 314 U.S. 672, 86 L.Ed. 538. 
Mont.—Adams v. Misener, 131 P.2d 
472, 113 Mont. 559. 

Neb,—Lund v. Holbrook, 46 N.W.2d 
130', 153 Neb. 706. 

Ohio.—Taylor v. Ross, App., 78 N.E. 
2 d 3915 , reversed on other grounds 
83 N.E.'2d 222, 150 Ohio St. 448, 10 
A.L.R.2d 377—Humphreys v. Mad¬ 
den, App., 68 N.E.2d 562. 

Okl.—^Beatrice Creamery Co. v. Gold¬ 
man, 52 P.2d 1033, 175 Okl. 300— 
Lakeview v. Davidson, 26 P.2d 760, 
16'6 Okl. 171. 

Or.—Smith v. Pacific Truck Express, 
100 P.2d 474, 164 Or. 318—Al¬ 
brecht V. Safeway Stores, 80 P.2d 
62, 169 Or. 331—Parker v. Norton, 
21 P.2d 790, 143 Or. 165—Webb v. 
Hoover-Guernsey Dairy Co., 4 P. 
2d 631, 138 Or. 24. 


Pa.—Capozi v. Hearst Pub. Co., 92 
A.2d 177, 371 Pa. 503—Jury v. 

New York Cent. R. Co., 74 A.2d 531, 
167 Pa.Super. 244. 

Tenn.—Fields v. Gordon, 232 S.W. 2d 
320, 33 Tenn.App. 465. 

Wash.—Gaskill v. Amadon, 38 P.2d 
229, 179 Wash. 375—^Brammer v. 
Lappenbusch, 30 P.2d 947, 176 

Wash. 625. 

64 C.J. p 105 note 1—36 C.J. p 1129 
note 79. 

Relevant, material, and competent 
facts 

(1) Party may bring forth all 
relevant, material, and competent 
facts, even though such facts include 
suggestion that one party carries in¬ 
surance, and error arises only when 
party intentionally brings before a 
jury on immaterial or irrelevant mat¬ 
ter the fact that adverse party is in¬ 
sured.—^Wolfe v. Decker, 266 N.W. 4, 
221 Iowa 600—64 C.J. p 106 note 1 
[a]. 

(2) If a representative of an in¬ 
surance company talks with witness¬ 
es who are to testify at a trial, in 
which the company is interested, that 
fact, if relevant, competent, and ma¬ 
terial becomes admissible on the tri¬ 
al.—Wilson V. Fredericksen, 210 P.2d 
741, 94 Cal.App.2d 361. 

Pact not properly involved 

In action for injuries sustained 
as result of fall in super market own¬ 
ed by defendant, permitting witness¬ 
es to mention name of defendant’s in¬ 
surance carrier, which was not a 
party, on ground that company in¬ 
vestigator had acted improperly in 
dealing with witnesses was error, 
since there was no sound reason for 
admitting the proof because the com¬ 
pany was not a defendant and de¬ 
fendant was not responsible for what 
the company’s adjuster did.—Carls 
Markets, Inc. v. Meyer, Fla., 69 So. 
2d 789. 

Statement taken or prepared by rep¬ 
resentative of Insurance company 

(1) It is not error for the plain¬ 
tiff to sihow that a statement intro¬ 
duced by defendant was prepared by 
an insurance representative. 

Ariz.—^Arizona Cotton Oil CO. v. 

Thompson, 245 P. 673, 30 Ariz. 204. 
Ill..^Williams v. Matlin, 66 N.E.2d 
719, 328 I11.APP. 645. 

Mich.—Gegan v. Kemp, 4 N.W. 2d 
525, 302 Mich. 218. 

Pa.—Moffett V. Keane, Com.Pl., 65 
Montg.Co. 21, 63 York Leg.Rec. 
184. 

Vt.—^Andrews v. Leonard, 134 A. 710, 
99 Vt. 512. 

Wash.—^Moy Quon v. M. Furuya Co., 
14'3 P. 99, 81 Wash. 526. 

(2) Also, it is not error for plain¬ 
tiff to show that a statement intro¬ 
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duced by defendant was taken by 
an insurance representative. 

U. S.—Mideastern Contracting Corp. 
V. O’Toole, C.C.A.N.Y., 55 F.2d 909. 

Ind.—Grossnickle v. Avery, 152 N.E. 
288, 96 Ind.App. 479, rehearing de¬ 
nied 154 N.E. 395. 

Ohio.—Tighe v. Diamond, 8'2 N.E. 2d 
99, 82 Ohio App. 487, affirmed 80 
N.E.2d 122, 149 Ohio St. 520. 

Or.—Tuohy v. Columbia Steel Co., 
122 P. 36, 61 Or. 527. 

(3) In action for death, sustain¬ 
ing objection to part of deposition 
wherein witness was asked who asked 
him to sign a written statement was 
not error where the answer was “An 
insurance man,” and the statement 
referred to was not Introduced in 
evidence.—Sine v. Mehlhorn, 126 P. 
2d 853, 168 Or. 688. 

(4) Where statements made prior 
to trial are introduced by defendant, 
plaintiff is entitled to bring out the 
full circumstances under which they 
were made even though it would re¬ 
veal that the statements were made 
to an insurance investigator.—Taylor 

V. Ross, App., 78 N.E.2d 395, revers¬ 
ed on other grounds 83 N.E.2d 222, 
150 Ohio St. 448, 10 A.L.R.2d 377. 

(5) It has been held error for coun¬ 
sel to elicit from a witness the fact 
that a written statement of his was 
taken by a representative of an in¬ 
surance company.—^Huey & Philp 
Hardware Co. v. McNeil, Tex.Civ. 
App., Ill S.W.2d 1205, error dis¬ 
missed. 

(6) Where defendant’s counsel 
handed plaintiff’s witness written in¬ 
strument signed by witness and ques¬ 
tioned him with respect to state¬ 
ments therein contained for impeach¬ 
ment purposes, action of plaintiff’s 
counsel in bringing out on redirect 
examination that statement was 
written by insurance company’s agent 
was error.—Texas Co. v. Betterton, 
88 S.W.2d 1039, 126 Tex. 359. 

(7) Where defendant introduced 
written statement of plaintiff’s wit¬ 
ness contradicting his testimony, and 
witness on redirect examination, 
stated that he did not know identity 
of person who executed statement 
as a witness thereto, it was improp¬ 
er to ask if such person had told wit¬ 
ness he was a claim agent for an in¬ 
surance company, and it was error 
for plaintiff’s attorney to revert to 
such fact again and again in exam¬ 
ining witness, .particularly after 
warning by trial judge.—Gegan v. 
Kemp, 4 N.W.2d 525, 302 Mich. 218. 

92. Ind.—Snider v. Truex, 51 N.E. 

. 2d 477, '222 Ind. 18. 

Tenn.—Olson v. Sharpe, 259 S.W.2d 
867, 36 Tenn.App. 557. 
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ployment,®^ or the ownership^^ or description®^ of . bility,®® or to show the bias or interest of a witness 
property involved, or as part of an admission of lia- | apt to influence him in the giving of his evidence®^ 


Wash.—Lander v. Shannon, 2-68 P. 
145, 148 Wash. 93. 

93. U.S.—Brown v. Walter, C.C.A. 
Vt., 62 F.2d 798. 

Cal.—Harlan v. Taylor, 33 P.2d 422, 
139 Cal.App. 30. 

Tex.—^Conner v. Angelina County 
Lumber Co., Civ.App., 146 S.W.2d 
1093. 

64 C.J. p 105 note 3. 

94. N.T.—^Rashall v. Morra, 294 N. 
Y.S. -630, 250 App.Div. 474--Pleig 
V. Levy, 133 N.T.S. 249. 148 App. 
Biv. 781, affirmed without opinion 
101 N.E. 1102, 208 N.Y. 564. 

Tex.—Harper v. Highway Motor 
Freight Lines, Civ.App., 89 S.W.'2d 
448, error dismissed. 

64 C.J. p 105 note 4. 

FossessioxL and control 

Evidence as to insurance was com¬ 
petent as tending to show possession 
and control of premises.—Levatino 
V. Rochester Sav. Bank, 38 N.Y.S.2d 
182. 

95. Ark.—Caddo Transfer & Ware¬ 
house Co. v. Perry, 298 S.W. 337, 
174 Ark. 1030. 

96. Ark.—Jackson v. Ellis, 212 S.W. 
2d 715, 213 Ark. 826. 

Cal.—^Dan v. Lake Aliso Riding 
School, 57 P.2d 1316, 6 Cal.2d 396— 
King V. Wilson, 2 P.2d 833, 116 
Cal. 191—Galbraith v. Thompson, 
239 P.2d 468, 108 Cal,App,2d 617— 
Nason V. Leth-Nissen, 185 P.2d 
880, 82 Cal.App. 2d 70—Freeman v. 
Nickerson, 174 P.2d 688, 77 Cal.App. 
2d 40—^Lafrenz v. -Stoddard, 122 P. 
2d 374, 60 Cal.App.2d 1—Curcic v. 
Nelson Display Co,, 64 P.2d 1153, 
19 Cal.App.2d 46—^Anderson v, 
Mothershead, 64 P.2d 995, 19 Cal. 
App.2d 97—^North v. Vinton, 61 P. 
2d 950, 17 Cal.App.2d 214—Weiner 
V. Mizuta, 44 P.2d 421, 6 Cal.App. 
2d 142—Walter v. England, 24 P. 
2d 930, 133 Cal.App. 676—Noble v. 
Bacon, 18 P,2d 699, 129 Cal.App. 
177—^Rowe V. Rennick, 297 P. 603, 
112 Cal.App. 576—^Potter v. Driver, 
275 P. 526, 97 Cal.App. 311—Nichols 
v. Nelson, 252 P. 739, 80 Cal.App. 
590. 

Conn,—Guarnaccia v. Wiecenski, 31 
A.2d 464, 130 Conn. 20, 

Ga.—^Wade v. Drinkard, 46 S.E.2d 
231, 76 Ga.App. 159. 

Idaho.—Shepard v. Smith, 263 P.2d 
985, 74 Idaho 469. 

Iowa.—^Nehring v. Smith, 49 N.W.2d 
831, 243 Iowa 226. 

Mont.—Adams v. Misener, 131 P.2d 
472, 113 Mont. 659—Tanner v. 

Smith, 33 P.2d 547, 97 Mont. 229— 
Vonault V. O’Rourke, 33 P.2d 636, 
97 Mont. 92. 

N.H.—Herschensohn v. Weisman, 119 
A. 705. 80 N.H. 667. 


Ohio.—Humphreys v. Madden, App., 
68 N.E.2d 562. 

S.D.—O’Connor v. Sioux Palls Motor 
Co., 232 N.W. 904, 57 S.D. 397. 
Tenn.—Stearns v. Williams, 12 Tenn. 
App. 427. 

Utah.—^Reid v. Owens, 93 P.2d 680, 
98 Utah 60. 126 A.L.R. 65. 

Vt.—^Hutchinson v. Knowles, 184 A. 
705, 108 Vt. 195, followed in 184 
A. 711, 108 Vt. 208. 

Exclusion, possible without impadr- 
ment of admission 
Reference to insurance should be 
excluded from evidence of defend¬ 
ant’s admission of responsibility 
where exclusion is possible without 
impairment of the true import of the 
admission. 

Cal.—Dan v. Lake Aliso Riding 
School. 67 P.2d 1315, 6 Cal.2d 395 
—^Anderson v. Mothershead, 64 P. 
2d 995, 19 Cal.App.2d 97. 

Mich.—^Vaas v. Schrotenboer, 46 N. 

W.2d 416, 329 Mich. 642. 

N.H.—^Wilson v. Manchester Sav. 
Bank. 58 A.2d 745, 95 N.H. 113— 
McCurdy v. Flibotte, 139 A. 367, 
83 N.H. 143. 

Utah.—Reid v. Owens, 93 P.2d 680, 98 
Utah 50, 126 A.L.R. 65. 

97. U.S.—-Ingalls Shipbuilding Corp. 
V. Trehern, C.C.A.Miss., 155 F.2d 
202—^Majestic v. Louisville & N. 
R. Co., aC.A.Tenn., 147 P.2d 621. 
Ala.—Pittman v. Calhoun, 165 So. 
391, 231 Ala. 460, 

Cal.—^Luis v. Cavin, 198 P.2d 563, 88 
Cal.App.2d 107—^Moniz v. Betten¬ 
court, 76 P.2d 535, 24 Cal.App.2d 
718, 

Ill.—Hanlon v. Lindberg, 48 N.E.2d 
735, 319 IlLApp. 1. 

Ky.—Zogg V, O’Bryan, 237 S.W.2d 
611, 314 Ky. 821—Silver Fleet Mo¬ 
tor Express v. Gilbert, 165 S.W.2d 
641, 291 Ky. 696. 

Miss.—Mississippi Ice & Utilities Co. 
V. Pearce, 134 So. 164, 161 Miss. 
252—-Vicksburg Ice Co. v. Delta 
Ice Co., 119 So. 824. 

N.y.—^Keet v. Murrin, 184 N.E. 104, 
2C0 N.Y. 586—Young v. Sonking, 88 
N.Y.S,2d 392, 275 App.Div. 871— 
Wood V. New York State Electric 
and Gas Corp., 12 N.Y.S.2d 947, 257 
App.Div. 172, affirmed. 24 N.E.2d 
480, 281 N.Y. 797. 

N.C.—^Hoke V. Atlantic Greyhound 
Corp., 42 S.B.2d 593, 227 N.C. 412 
—Bryant v. Welch Furniture Co., 
119 S.E. 823, 186 N.C. 441. 

Ohio.—^Booth V. Coldiron, 9 N.B.2d 
161, 65 Ohio App. 144. 

Okl.—^Beatrice Creamery Co. v. Gold¬ 
man, 62 P.2d 1033, 175 Okl. 300. 

Or.—Smith v. Pacific Truck Express, 
100 P.2d 474, 164 Or. 318—Davis v. 
Underdahl, 13 P.2d 362, 140 Or. 
242—Jones v. Siusheimer, 214 P. 
376, 107 Or. 491. 
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Pa.—^Lenahan v. Pittston Coal Min. 
Co., 70 A. 884, 221 Pa, 626—Bay- 
mond V. Sternberger, 176 A. 787, 
116 Pa.Super. 461. 

Vt.—McAndrews v. Leonard, 134 A, 
710, 99 Vt, 612—Robinson v. Leon¬ 
ard, 134 A. 706, 100 Vt. 1—Cady v. 
Lang, 116 A 140, 95 Vt. 287—Ray¬ 
mond V. Rutland Ry., Light & Pow¬ 
er Co., 98 A 909, 90 Vt. 373. 

Wash.—Moy Quon v. M. Furuya Co., 
143 P. 99, 81 Wash. 526. 

64 C.J. p 105 note 6—36 C.J. p 1129 
note 80. 

Interest or bias established by prior 
testimony 

Where the bias or interest of a 
witness had been established by tes¬ 
timony that he was a paid investi¬ 
gator acting on behalf of defendant, 
eliciting from witness on cross-ex¬ 
amination, over objection and excep¬ 
tion, fact that he was employed by 
insurance company which was insur¬ 
er of defendant was error, since it 
could not show a greater interest 
than that admitted by the witness 
and it served only to bring the ele¬ 
ment of insurance before the jury. 
Ill.—Clark V. Hassclquist, 25 N.E.2d 
900, 304 Ill.App. 41. 

N.Y.—Hopper v. Comfort Coal-Lum¬ 
ber Co., 95 N.Y.S.2d 318, 276 App. 
Div. 1014, reargument denied 96 
N.Y.'S.2d 496, 276 App.Div. 1082, 
motion denied 93 N.B.2d 351, 301 
N.Y. 654. 

Settlement of claim showing’ bias 
Introducing evidence on cross-ex¬ 
amination that the witness had made 
a settlement of a claim against de¬ 
fendant is permissible to show In¬ 
terest or bias of the witness al¬ 
though it discloses that defendant is 
covered by insurance.—Luis v. Onvin, 
198 P.2d 663. 88 Cal.App.2d 107— 
Dlucmel v. Kroizy, 299 P, 766, 114 
Cal.App. 206. 

In Texas 

(1) The rule as stated in the text 
has been applied.—S. H. Kross & Co. 
V. Dyer, Civ.App., 49 S.W. 986. 

(2) On the other hand, it has been 
held to be error for plaintiff, in or¬ 
der to show bias or interest of a wit¬ 
ness, to inject into the case evidence 
showing or tending to show that de¬ 
fendant is protected by insurance, 
and that any legitimate purpose 
which plaintiff may have had in in¬ 
troducing the evidence should be sub¬ 
served in some way which does not 
suggest in the presence of the jury 
that defendant carried insurance.— 
Southland-Greyhound Lines v. Cot¬ 
ton, 91 S.W.2d 326, 126 Tex. 696— 
Continental Oil Co. v. Barnes, Civ. 
App., 97 S.W,2d 494, error refused—- 
Texas Power & Light Co„ v* Stone, 
Civ.App., 84 S.W.2d 738. 
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or otherwise to impeach his credibility.^ 8 

While the court has the duty to guard against 
prejudicial references to insurance,^9 it has been 
said to be the duty of counsel for plainti£fi and for 
defendant,2 if he is surprised by an answer injecting 
this matter into the case, to move to strike it and 
instruct the jury to disregard it. The determination 
of the course which should be followed by the court,^ 
and whether or not the court should order a mis¬ 
trial because of it^ are generally held to be a matter 
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for its own sound discretion. Where such informa¬ 
tion is conveyed to the jury, intentionally or inad¬ 
vertently, it should be stricken on motion, with an 
instruction to disregard it.^ Where the reference to 
insurance is accidental or unintentional the court 
must determine whether the jury can reasonably be 
expected to return a verdict uninfluenced by it.® If 
the reference to insurance is intended to influence 
the jury by causing them to believe that defendant 
was insured, it is the duty of the trial court to take 


(3) However, In support of the 
rule in the text, it has been stated 
in a discussion of the case of South¬ 
land Greyhound Lines v. Cotton, su¬ 
pra, that it at most may indicate a 
qualification of the rule insofar as it 
relates to medical witnesses who tes¬ 
tify as to results of physical exam¬ 
inations.—^Aguilera v. Reynolds Well 
Service, Civ.App., 234 S.W'.2d 282, 
error refused. 

98, Cal.—^Wilson v. Predericksen, 
210 P.2d 741, 94 Cal.App.2d 361. 

Neb.—^Lund v. Holbrook, 46 N.W.2d 
130, 153 Neb. 706. 

99 . N.C.—Scott V. Bryan, 187 S.K 
756, 210 N.C. 478. 

1 . N.T.—tSimpson v. Foundation Co., 
95 N.E. 10, 201 N.Y. 479, Ann.Cas. 
1912B 321. 

a. N.T,—Brand v. Mangust Holding 
Corp., 53 N.Y.S.2d 882. 

S- Del.—-Blatz v. Wilson, 170 A. 808, 
5 W.W.Harr. 546. 
trsaal course 

Where, in action for personal inju¬ 
ries or for damages to property, tes¬ 
timony is given showing defendant 
carried indemnity insurance, usual 
course is to instruct jury to disre¬ 
gard testimony.—^Blatz v. Wilson, su¬ 
pra. 

Xnstractioiis laistead of mistrial 
Refusal of mistrial was proper 
where court instructed jury to disre¬ 
gard any reference to insurance.— 
Anderson v. Conterio, 5 N.W.2d 672, 
303 Mich. 75. 

DlscretloxL abused 

Where plaintiff mentioned insur¬ 
ance company in reply to question 
referring to claim for damages to 
automobile, failure of court to in¬ 
struct jury to disregard such refer¬ 
ence was error.—Blatz v. Wilson, 170 
A. 808, 6 W.W.Harr., Del., 546. 

4 . Colo.—Johns V. Shinall, 86 P.2d 
605, 103 Colo. 381. 

Conn.—Weimer v. Brock-Hall Dairy 
Co.. 40 A.2d 277, 131 Conn. 361. 
Ill.—Johnson v. Stotts, 101 N.E. 2d 
880, 344 llLApp. 614. 

Ind.—Jones v. Cary, 37 N.E.2d 944, 
219 Ind. 268. 

Mass.—Bachand v. Vidal, 101 N.E.2d 
884. 328 Mass. 97. 

Mont.—^Doheny v. Coverdale, 68 P.2d 
142, 104 Mont. 534. 


N.J.—Allen v. Tatum. 167 A, 668, 11 
N.J.Misc. 666. 

Tenn.—^McClard v. Reid, 229 S.W.2d 
505, 190 Tenn, 337—Olson v. 

Sharpe, 259 S.W.2d 867, 36 Tenn. 
App. 557—^Logwood v. Nelson, 250 
S.W.2d 582, 35 Tenn.App. 639— 
Seals V. Sharpe, 212 S.W.2d 620, 
31 Tenn.Ap-p. 75. 

Vt.—Bressett v. O'Hara, 70 A.2d 238, 
116 Vt. 118. 

64 C.J. p 107 note 22. 

DiscretioiL held not abused 

(1) In general. 

Ind.—'Jay v. Holman, 20 N.E.2d 656, 
106 Ind.App. 413. 

Me.—Ritchie v. Perry, 162 A, 621, 
129 Me. 440. 

Tenn,—McClard v. Reid, 229 S.W.2d 
505, 190 Tenn. 337—Olson v. Sharpe, 
259 S.W,2d 867, 36 Tenn.App. 657. 

(2) Where judge, after taking 
statements of counsel who were pres¬ 
ent when remark was made by one 
counsel about a statement taken by 
an insurance adjuster, while jury 
was passing out of the courtroom, 
stated that in his opinion jury did not 
hear the remark but instructed jury 
that, if they did hear it, the remark 
was not to be considered, no abuse 
of discretion was shown in refusing 
to withdraw submission of the cause 
and grant venire de novo.—^Jones v. 
Cary, 37 N.B.2d 944, 219 Ind. 268. 

(3) Overruling motion to terminate 
trial on ground that plaintiff's tes¬ 
timony that defendant, after acci¬ 
dent, gave plaintiff slip bearing ad¬ 
dress and telephone number to call 
up was veiled reference to liability 
insurance, was not an improper exer¬ 
cise of discretion, since possibility 
of injury from it was slight.—Cluster 
V. Upton, 168 A, 882, 166 Md. 666. 

(4) In automobile accident case, 
denial of motion for mistrial because 
plaintiff's witness on cross-examina¬ 
tion testified that he made certain 
statement previously to get rid of in¬ 
surance man was not abuse of discre¬ 
tion where plaintiff made no attempt 
to benefit by insurance reference, and 
court charged jury to disregard ref¬ 
erence.—'Allen V. Tatum, 167 A. 668, 
11 N.J.Misc. 666. 

(5) In actions for negligence, re¬ 
fusal to withdraw juror on witness' 
nonresponsive answer to question., 
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whether he knew a certain young 
man from counsel’s office, that "there 
was a young fellow came down from 
the insurance, he said," was not 
abuse of discretion, where motion, to 
strike answer was granted.—'Marten- 
hoff V. Wilken, 284 N.Y.S. 865, 246 
App.Div. 884. 

(6) In personal Injury action, re¬ 
fusal to take case from jury because 
cross-examination of defendant's wit¬ 
ness referred to his work for insur¬ 
ance company was not abuse of dis¬ 
cretion where reference appeared te 
have been made merely to show wit¬ 
ness’ possible bias from his employ¬ 
ment, usually by defendant.—^Wood¬ 
ward V. Wilbur, 169 A- 486, 64 R.L 
60. 

(7) Where statement concerning 
carrying of liability insurance was 
made in connection with getting be¬ 
fore jury an admission by defendant 
and verdict for plaintiff was sus¬ 
tained by the evidence, refusal of tri¬ 
al court to declare a mistrial was 
not an abuse of discretion.—Seals v. 
Sharp, 212 S.W.2d 620, 31 Tenn.App. 
76. 

(8) In automobile accident case, 
mo-tion for mistrial because of al¬ 
leged attempt during re-examination 
of plaintiff to get the question of lia¬ 
bility insurance into the case was 
properly denied in exercise of discre¬ 
tion where insurance was not men¬ 
tioned and it was not inferable from 
the question and answer or record.— 
Bressett v. O’Hara, 70 A.2d 238, 116 
Vt. 118. 

5. Colo.—Johns v. Shinall, 86 P.2d 

605, 103 Colo. 381. 

TTnrespoiisive statement made In 
good faith 

In action for injuries sustained in 
automobile accident where plaintiff 
in good faith voluntarily testified 
that man who took his statement, 
parts of which he denied, was an in¬ 
surance man, and statement was not 
responsive to question by plaintiff’s 
counsel, court should have vigorous¬ 
ly instructed jury on subject immedi¬ 
ately on the mentioning of insurance. 
—^Vesper v. Ashton, 118 S.W.2d 84, 
233 Mo.App. 204. 

S. R.I.—Huling V. Finn, 24 A.2d 620, 

67 R.I. 369—Lavigne v. Ballantyne, 

17 A.2d 846, 66 R.I. 123. 
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the case from the jury,*^ and if prejudice to defend¬ 
ant can be fairly and naturally apprehended a mo¬ 
tion to pass the case should be granted,^ otherwise 
it should be denied.^ Where the fact of insurance 
is shown as an incident to the proof of some other 
fact properly involved, the court should caution the 
jury to consider it only for such purpose, and not 
to consider it with respect to defendant’s duty or 
liability to plaintiff 

Modification or qualification of rule. In some 
jurisdictions the rule that the fact that defendant 
is protected by insurance may not be shown as an 
independent fact by plaintiff has been modified and 
it has been held to be permissible, in a personal in¬ 
jury suit, for plaintiff’s counsel to inquire of de¬ 
fendant on cross-examination as to whether or not 
he carries liability insurance against an adverse 


verdict.i^ In at least one jurisdiction the rule is 
to the effect that, if the insurance company is the 
defendant in a negligence case, and as such is con¬ 
ducting the defense, it should be compelled to re¬ 
move the disguise and stand in the open;^2 if 
defendant of record is defendant in reality and is 
conducting his own defense, the fact that he may 
be protected from loss because of the casualty in¬ 
volved is highly irrelevant and can be prejudicial 
if brought to the attention of the jury.^^ Hence, 
reference to defendant’s protection is forbidden^^ 
unless evidence thereof is admissible on proper is¬ 
sues or for other proper purposes, in which case 
the fact that it also discloses defendant’s insurance 
will not render it inadmissible.^^ If, however, the 
fact in issue has already been proved by other 
evidence,^® or the issue sought to be supported is 


7. R.I.—^Lavigne v. Ballantyne, su¬ 
pra—Walling V. Jenks, 194 A. 600, 
59 RI. 129—Woodward v. Wilbur, 
169 A. 486, 64 RI. 60—St. Jean v. 
Lippitt WoO'len Co,, 69 A. 604. 
a RI.—Ruling V. Finn, 24 A.2d 620, 
67 R.I. 369—Lavigne v, Ballantyne, 
17 A.2d 845, 66 R.I. 123. 

9. RL—Ruling v. Finn, 24 A.2d 620, 
67 RI. 369. 

la D.C.—^Paxson v. Davis, 65 F.2d 
492, 62 App.D.C. 146, certiorari de¬ 
nied 64 S.Ct. 61, two cases, 290 U, 
S. 643, 78 L.Ed. 558. 

64 C.J, p 106 note 1 [h]—36 C.J. p 
1129 note 81. 

11. N.J.—Brant v. Asarnow, 147 A. 
233, 7 N.J.Misc. 803, affirmed 150 A. 
917, 106 N.J.Daw 559. 

64 C.J. p 107 note 32. 

12 . Mo.—Grindstaff v. J. Goldberg & 
Sons Structural Steel Co„ 40 S.W. 
2d 702, 328 Mo. 72. 

64 C.J. p 108 note 36. 

Bnle constrned 

Such a statement of the rule means 
only that where an insurance'compa¬ 
ny is actively participating in a case, 
that fact may be made known if iti 
affects either the admissibility of 
the evidence, the weight to be given 
the testimony, or the credibility of 
the witness.—State ex rel. Tramill v. 
Shain, 161 S.W.2d 974, 349 Mo. 82. 

XlmpIoymen.t and payment of couu^ 
sel by the insurance company alone 
will not make admissible evidence 
that it has an interest in the case, 
the proper practice being for plain¬ 
tiff's counsel to interrogate defend¬ 
ant’s counsel or the witness about 
the matters, where possible in the ab¬ 
sence of the jury.—Buehler v. Festus 
Mercantile Co., 119 S.W.2d 961, 343 
Mo. 139. 

13. Mo.—Grindstaff v. J. Goldberg & 

Sons Structural Steel Co., 40 S.W. 
2d 702, 328 Mo. 72. , 


14. U.S.—^Pillsbury Flour Mills Co. 

V. Miller, C.C.A.Mo., 121 P.2d 297. 
Mo.—McCaffery v. St. Louis Public 

Service Co., 252 S.W.2d 361, 363 
Mo. 545—^White v. Teague, 182 S. 

W. 2d 288, 353 Mo. 247—Pitcher v. 
Schoch, 139 S.W.2d 463, 345 Mo. 
1184—Rytersky v. O’Brine, 70 S.W. 
2d 538, 335 Mo. 22—Olian v. Olian, 
59 S.W.2d 673, 332 Mo. 689—Boyne 
V. Schulte, App., 222 S.W.2d 503— 
Lindsey v. Rogers, App., 220 S.W. 
2d 937—^Page v. Rnterreiner, App., 
106 S.W.2d 528—Allen v. Wilker- 
son, App., 87 S.W.2d 1056—Melvin 

V. Cater, 299 S.W. 103, 221 Mo. 
App. 1212. 

64 C.J. p 108 note 38. 

Confined to voir dire examination 
Inquiry as to insurance is confined 
to voir dire examination.—^Rytersky 

V. O'Brine, 70 S.W.2d 538, 335 Mo. 22 
—Hannah v. Butts, 61 S.W.2d 4, 330 
Mo. 876—Tramill v. Prater, 152 S. 

W. 2d 684, 236 Mo.App. 757, certiorari 
quashed State ex rel. Tramill v. 
Shain, 161 S.W.2d 974, 349 Mo. 82— 
Blunk V. Snider, App., 129 S.W.2d 
1075, quashed on other grounds State 
ex rel. Snider v. Shain, 137 S.W.2d 
527, 345 Mo. 950—Wininger v. Ben¬ 
nett, App., 104 S.W.2d 413. 

15. MO'.—McCaffery v. St. Louis 
Public Service Co., 252 S.W.2d 361, 
363 Mo. 545—Cole v. Uhlmann 
Grain Co., 100 S.W.2d 311, 340 Mo. 
277—^Whitman v. Carver, 88 S.W. 
2d 885, 337 Mo. 1247—Page v. 
Rnterreiner, App., 106 S.W.2d 528— 
Blech V. Berzon, App., 61 S.W.2d 
201—Paepke v, Stadelmaji, 300 S. 

W. 845, 222 Mo.App. 346. 

64 C.J. p 108 note 39. 

Admission of liability or res geatae 
If fact that defendant carried lia¬ 
bility insurance is disclosed as part 
of a res gestae statement, or an ad¬ 
mission of defendant, and this state¬ 
ment or admission contains other 
facts admissible in evidence, it is not 
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error to receive the entire statement 
or admission in evidence.—'Huels- 
mann v. Johnston, Mo.App., 213 S.W. 
2d 641—Page v. Unterreiner, Mo.App., 
106 S.W.2d 528—Rawken v. Schwartz, 
App., 72 S.W.2d 877—Fortner v. Kel¬ 
ly, 60 S.W.2d 642, 227 Mo.App. 933— 
64 C.J. p 108 note 39 [b]. 

Mere fact of ijiSTiraace not material 
or relevant 

In personal injury action mere fact 
that defendant carried liability insur¬ 
ance was not material or relevant to 
any issue in case.—Page v. Unter- 
reiner, Mo.App., 106 S.W.2d 528. 
msnranoe held improperly brought' 
before jury 

Where plaintiff in automobile colli¬ 
sion case testified on direct examina¬ 
tion as to defendant’s statement that 
he had insurance, whereupon defend¬ 
ant's counsel promptly but unsuc¬ 
cessfully requested jury’s discharge, 
and defendant on direct examination 
denied such statement and testified 
without objection on cross-examina¬ 
tion on subject of insurance, such, 
subject was improperly brought be¬ 
fore jury and did not, as contended, 
arise in such manner as to be com¬ 
petent to affect credibility of par¬ 
ties.—Whitman v. Carver, 88 S.W. 2d 
885, 337 Mo. 1247. 

16. Mo.—Olian v. Olian, 59 S.W.2d* 

673, 332 Mo. 689—Todd v. Libby, 

McNeill & Libby, App., 110 S.W.2d 

830. 

Direct admissiou by defendant or- 
counsel 

(1) Evidence of insurance is not 
admissible on the theory that it is> 
indirectly and inferentially an admis¬ 
sion of liability where it has already 
been proved that defendant directly 
admitted liability.—Olian v. Olian, 69 
S.W.2d 673, 332 Mo. 689—Huelsmann 
V. Johnston, App., 213 S.W.2d 641. 

(2) The admission of evidence of 
insurance was not justified on the- 
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not material, the matter is improper.^7 Whether 
reference to insurance constitutes error depends on 

the circumstances, IS and whether or not the jury 

should be discharged is within sound discretion of 
the trial court.^^ Plaintiff may not complain since 
it is defendant who is wronged,20 and, therefore, the 
court may refuse a request by plaintiff to discharge 
the jury, unless defendant concurs.^l 

When evidence that defendant carries liability in¬ 
surance is introduced, good faith of defendant’s 
counsel is at issue,22 unless the evidence is relevant, 
in which case the question of plaintiff’s bad faith 
in referring to the subject is immaterial,23 even if 
more is said on the subject than is necessary.24 On 
the other hand, where plaintiff’s attorney asks any 
question or makes any statement indicating that an 
insurance company is protecting defendant, it will, 
in the absence of good faith or sound reason for 
such question or statement, constitute error ;25 and 
an objection is properly sustained to a question rais¬ 
ing such matters in the absence of any indication 
•of the good faith of plaintiff’s counsel in asking it.26 
A mere nonresponsive answer disclosing insurance, 
which is already known to the jury, is not indica- 

theory that it would tend to prove 
.ownership where there was an ad¬ 
mission of record of defendant’s own- 
..ership by his counsel so that there 
was no dispute about the fact in is¬ 
sue.—-Olian V. Olian, supra. 

17, Mo.—^Robinson v. MeVay, App., 

44 S.W.2d 238. 

64 C.J. p 108 note 40. 

18. Mo.—Cheffer v. Eagle Discount 
Stamp Co.. 156 S.W.2d 591, 348 Mo. 

1023. 

Referonco held not to suggest protec¬ 
tion by insurance 

In action for injuries sustained 
when defendants’ truck struck rear 
. of plaintiff’s automobile as it waited 
at intersection to complete left turn, 
references in testimony by plaintiff 
and his witnesses to insurance cov¬ 
erage did not necessarily imply that 
, defendant was protected by automo¬ 
bile liability insurance against the 
hazard of an adverse verdict.—Moss 
V. Nehman, Mo.App., 247 S.W.2d 305. 

• 19. Mo.—^McCaffery v. St. 

Public Service Co., 252 S.W.2d 361, 

363 Mo. 545. 

■ Discretion held not abused 
Mo.—McCaffery v. St. Louis Public 
Service Co., supra—Barger v. 

Green, App., 265 S.'W’.2d 127. 

20. Mo.—Duffy V. Rohan, 259 S.W.2d 
839. 

21. Mo.—^Duffy V. Rohan, supra. 

22. Mo.—^Vesper v. Ashton, 118 S. 

W.2d 84, 233 Mo.App. 204—Page 
V. Unterreiner, App., 106 iS.W.2d 
528. 


live of bad faith on counsel’s part;27 and an un¬ 
answered question, where the question itself does 
not refer to insurance, is not prejudicial.^^ The rule 
forbidding the mention of insurance is inapplicable 
where the evidence is introduced by the complain¬ 
ing party,29 and it has been held that counsel, who 
in fact are representing an insurance company, may 
make such fact known to the jury if they desire 
to incur the risk thereby involved.30 Defendant can¬ 
not produce evidence to show that he is not in- 
sured^i or to show the limit of his insurance;22 
and he must exercise care in the cross-examination 
of witnesses if he is to avoid the danger of having 
the matter brought before the jury by plaintiff’s 
witnesses.23 Where it affirmatively appears that de¬ 
fendant has no insurance, plaintiff’s counsel should 
refrain from referring to insurance.24 

b. Insurance of Plaintiff or Third Person 

Generally, the fact that the plaintiff or a third person 
is protected by insurance or other indemnity cannot be 
shown. 

Generally, the fact that plaintiff is protected by 
insurance or other indemnity cannot be shown, ^5 

—Pox V. Missouri Jobbing House, 
App., 32 S.W.2d 130—Malone v. 
■Small, App., 291 S.W. 163. 

32. Mo.—Ternetz v. St. Louis Lime 
& Cement Co., 252 S.W. 65. 

33. Mo.—Zeller v. Wolff-Wilson 

Drug Co., App., 51 S.W.2(i 881, 

64 C.J. p 108 note 49. 

34. Mo.—Hayes v. Berry, App., 184 
S.W. 913. 

Agreement by cotmsel tbat no insur¬ 
ance involved. 

Where defendant’s counsel agreed 
that defendant carried no liability 
insurance and no attempt was made 
to get agreement before jury, plain¬ 
tiffs could not complain of trial 
court’s refusal to permit them to 
show that action was being defend¬ 
ed by insurer under policy carried 
by defendant.—Bass v. Kansas City 
Journal Post Co., 148 S.W.2d 548, 347 
Mo. 681. 

35. U.S.—^Altenbaumer v. Lion Oil 
Co., C.ATex., 186 F.2d 35, certio¬ 
rari denied Lion Oil Co. v. Alten- 
baumer, 71 S.Ct. 734, 341 U.S. 914, 
95 L.Ed. 1350. 

Conn.—Roth v. Chatlos, 116 A. 332, 
97 Conn. 282. 

Ga.—Burel v. Dempsey, 78 S.B.2d 58, 
88 Ga.App. 864—^Wood v. Venable, 
64 S.E.2d 387, 83 Ga.App. 498. 

Ind.—-Powers v. Ellis, 108 2Sr.E.2d 
132, 231 Ind. 273—Elliot v. Ticen, 
134 N.E. 778, 78 Ind.App. 14. 

Ky.—^Wright v. Kinslow, 264 S.W.2d 
673. 

N.H.—^Pine v. Parella, 25 A.2d 121, 92 
N.H 81. 


Louis 


Good faith held shown ! 

Mo.—'Moss V. Nehman, App., 247 S.W. 
2d 305. 

Good faith held not shown 

Mo.—^Page V. Unterreiner, App., 106 
S.W.2d 528. 

23. Mo.—^Nolen v. Halpin-Dwyer 
Const. Co., 29 S.W.2d 215, 225 Mo. 
App. 224—^Paepke v. Stadelman, 
300 S.W. 845, 222 Mo.App. 346. 

24 . Mo.—^Nolen v. Halpin-Dwyer 
Const. Co., 29 S.W.2d 215, 225 Mo. 
App. 224. 

25. Mo.—^Page v. Unterreiner, App., 
106 S.W.2d 528. 

64 C.J. p 108 note 43. 

26v Mo.—Edwards v. Smith, App., 
286 S.W. 428, 

27. Mo.-Jones V. Missouri Freight 
Transit Corporation, 40 S.W.2d 465, 
225 Mo.App. 1076. 

28. Mo.—Muehlebach v. Muehlebach 
Brewing Co., App., 242 S.W. 174. 

64 C.J. p 108 note 46. 

29. Mo.—Blunk v. Snider, App., 129 
S.W.2d 1075, quashed on other 
grounds State ex rel. Snider v. 
iShain, 137 S.AV.2d 527, 345 Mo. 
950—Todd V. Libby, McNeill & 
Libby, App., HO S.W.2d 830— 
Young V. Sinclair Refining Co., 
App., 92 S.W.2d 995. 

3 Q. Mo.—Mavrakos v. Mavrakos 
Candy Co., 223 S.W.2d 383, 359 Mo. 
649. 

31. Mo.—Kulengowski v. Withing- 
ton, App., 222 S.W.2d 579—Joyner 
V. Kimmell, App., 217 S.W.2d 724 
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and the fact that plaintiff's attorney asked a witness 
if he were not an insurance broker will not justify 
defendant in referring to plaintiff’s insurance.36 On 
the other hand, evidence that plaintiff is protected 
by insurance does not necessarily render the trial 
unfair,37 and a mere inadvertent or casual refer¬ 
ence to insurance is not error.38 Furthermore, the 
fact that plaintiff is insured or otherwise indemni¬ 
fied may be shown where it is a material issue in 
the case,33 or where it is brought out as an incident 
to the proof of some other fact properly involved,^® 
as, for example, employment,or to show interest, 
bias, or motive on the part of a witness,^^ or for 
impeachment purposes.'^3 Although it has been held 
otherwise,44 where the insurer or indemnitor is the 
* real party in interest it can be made to appear as 
a matter of right that plaintiff’s loss was paid by 
an insurance company,45 and it is not error to allow 
the disclosure of insurance to remain in the record.43 
Plaintiffs may not complain if the matter of insur¬ 
ance was introduced into the case by themselves or 
with their consent,47 or where questions relating 
thereto are asked by defendant in good faith.48 Re¬ 


fusal to permit plaintiff to bring the matter of his 
insurance into the case has been held proper where 
such matter is irrelevant and immateriaL43 It is 
error for plaintiff to show that he is not protected 
by insurance.^® 

It has been held to be improper for counsel for 
plaintiff to read portions of the deposition of the 
driver of an automobile, in which plaintiff was a 
guest, which collided with defendant’s street car, 
showing that such driver had no insurance.5l 

c. Cure of Error 

Where, under the circumstances, the prejudicial effect 
of a reference to the existence of insurance may be re¬ 
moved by an admonition or instruction to the Jury to dis¬ 
regard it, the giving of such an admonition or instruc¬ 
tion will cure the impropriety. 

Where, under the circumstances, the prejudicial 
effect of a reference to the existence of insurance 
may be removed by an admonition or instruction to 
the jury to disregard it, the giving of such an 
admonition or instruction will cure the impropri- 
ety,52 particularly where a witness volunteers such 


N.y.—Johnson v. Gianino, 108 N.Y. 
S,2d 895, 279 App.Div. 760—^Zimber 
V. Kress, 232 N.Y.S. 46, 225 App. 
Div. 16—Regran v. Frontier Eleva¬ 
tor & Mill Co., 208 N.Y.S. 239, 211 
App.Div. 164—Lutz v. John J. Ca- 
sale, Inc., 95 N.Y.S.2d 807. 

Xex.—Ford v. Carpenter, 216 S.W.2d 
658, 147 Tex. 447—Meyers v. Thom¬ 
as, 186 S.W.2d 811, 143 Tex, 602— 
Allmon V. Texas Elec. Service Co., 
Civ.App., 242 S.W.2d 806, error re¬ 
fused, no reversible error—Moore 
V. Dallas Ry. & Terminal Co., Civ. 
App., 238 S.W.2d 741, error dis¬ 
missed. 

Vt.—Wilbur V. Tourangeau, 71 A.2d 
665, 116 Vt. 199—Bliss v. Moore, 
22 A.2d 315, 112 Vt. 185. 

Suit on contract 

In suit against liability insurer 
on a contract of settlement arising 
out of an automo-bile collision to pay 
for the repairs of plaintiff’s automo¬ 
bile, refusal to permit defendant to 
prove that another insurer had a 
policy of insurance on the other col¬ 
liding motorist and had paid a sum 
to the company making repairs and 
had been subrogated to plaintiff’s 
claim to that extent was not error 
where defendant was seeking no re¬ 
lief against the other insurer which 
merely pleaded that it consented to 
whatever judgment was rendered.— 
Allstate Ins. Co, v. Lay, Tex.Civ. 
App., 266 S.W.2d 203. 

36. Cal.—^Mangino v. Bonslett, 292 
P. 1006, 109 Cal.App. 205. 

37. N.H.—^Pine v. Parella, 25 A.2d 
121, 92 N.H. 8L 

38. Tex.—^Allmon v. Texas Elec. 


Service Co., Civ.App., 242 S.W.2d 
806, .error refused, no reversible 
error. 

39. U.S.—^De Waay v. Dominick, C.A, 
N.Y., 174 P.2d 204. 

40. Tex.—McDonald v. Alamo Motor 
. Lines, Civ.App., 222 S.W.2d 1013. 
Admission or declaration, against in¬ 
terest 

Where the statement by plaintiff to 
his insurer was an admission or a 
declaration against interest and the 
insurance company, although not 
joined in name, under the subroga¬ 
tion claim was in reality a party to 
the suit, the rule prohibiting intro¬ 
duction of the fact of plaintiff’s in¬ 
surance is not applicable.—^Mo.ore v. 
Dallas Ry. & Terminal Co., Tex.Civ. 
App., 238 S.W.2d 741, error dismissed. 

41. Tex.—Collin County Motor Co. 
V, Howard, Civ.App., 121 S.W.2d 
460, error dismissed. 

42. U.S,—Majestic v. Louisville & 
N. R. Co., C.C.A.Tenn., 147 F.2d 
621. 

Ky.—^Zogg V. O'Bryan, 237 S.W.2d 
511, 314 Ky. 821 . 

Wis.—^Johannsen v. Peter P. Woboril, 
Inc., 61 N.W.2d 63, 260 Wis. 341. 

43. Tex.—McDonald v. Alamo Motor 
Lines, Civ.App., 222 S.W.2d 1013. 

44. Tex.—Stidham v. Boyd, Clv.App., 
258 S.W.2d 836, error dismissed— 
Prye v. Janow, Civ.App., 212 S.W. 
2d 883. 

45. Pa.—Seman v. West Penn Rys. 
Co., 40 Pa.Dist. & Co. 167, 3 Fay. 
L.J. 327—Goldscheiter v. Heilman 
Co., 89 Pittsb.Leg.J. 89. 

46. Pa.—^Seman v. West Penn Rys. 
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Co., 40 Pa.Dist. & Co. 157, 3 Fay. 
L.J. 327. 

47. Cal.—Adams v. Southern Pac. 
Co., 186 P.2d 729, 82 Cal.App.2d 
560. 

N.Y.—Johnson v. Gianino, 108 N.Y. 
S.2d 895, 279 App.Div. 760. 

48. Cal.—^Adams v. Southern Pacific 
Co., 186 P.2d 729, 82 Cal.App.2d 
660. 

49. Tex.—Crain v. West Texas Utili¬ 
ties Co., Civ.App., 218 S.W.2d 612, 
refused no reversible error. 

50. Tex.—^Pord v. Carpenter, 216 S. 
W.2d 668, 147*Tex. 447—Meyers v. 
Thomas, 186 S.W.2d 811, 143 Tex. 
602. 

51- N.H.—Graves v. Boston & M. R. 

R., 149 A. 70, 84 N.H. 225, 

64 C.J. p 108 note 61. 

52. U.S.—Ingalls Shipbuilding Corp. 
V. Trehern, C,C.A.Miss., 155 P.2d 
202—Woods V. Gettelfinger, C.C.A. 
Ga., 108 F.2d 549. 

Ala.—^Pittman v. Calhoun, 172 So. 
263, 233 Ala 450—-Hargett v. 

Rhoads, App., 70 So.2d 820. 

Ark.—^Beatty v. Pilcher, 235 S.W.2d 
40, 218 Ark. 153—Maico Theatres 
V. McLain, 117 S.W.2d 45, 196 Ark. 
188—Clark v. Patterson, 77 S.W. 
2d 978, 190 Ark. 148. 

Cal.—Adams v. Southern Pacific Co., 
186 P.2d 729, 82 Cal.App.2d 560— 
Preuitt V. Marshall, 115 P.2d 607, 
46 Cal.App.2d 169—Weis v. Davis, 
82 P.2d 487, 28 Cal.App.2d 240— 
Sweet V. Sager, 82 P.2d 201, 28 Cal. 
App. 2d 211—^Whicker v. Crescent 
Auto Co., 66 P.2d 749, 20 Cal,App.2d 
I 240—North v. Vinton, 61 P.2d 960, 
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matters without solicitation.On the other hand, 
where, under the circumstances, the effect of the 
improper injection of this matter into the trial is so 
prejudicial as not to be removed by such action, 
the giving of such an admonition or instruction will 
not cure the error.^^ A mere ruling out of the 
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evidence without a rebuke to the witness and with¬ 
out instructions to disregard it is not sufficient.®^ 
Where the court expresses its readiness to instruct 
the jury to disregard the matter, but defendant re¬ 
quests him not to, a motion by defendant for 
mistrial is properly dismissed.®® The error is not 


17 Cal.App.2d 214—Bamberger v. i 
Belprez, 58 P.2d 1325, 15 Cal.App.2d | 
110—Weiner v. Mizuta, 44 P.2d 421, 

6 Cal.App.2d 142—^Hughes v. 
Quackenbush, 37 P.2d 99, 1 Cal. 
App.2d 349—Smith v. Sabin, 31 P. 
2d 230, 137 CaLApp. 567—Klingen- 
stein V. Miehle Printing Press & 
Mfg. Co., 182 P. 768, 41 Cal.App. 
352. 

Colo.—Jaeckel v. Funk, 138 P.2d 939, 
111 Colo. 179—Johns v. Shinall, 86 
P.2d 605, 103 Colo. 381. 

—^Knuckles v. Weathersby, 72 F. 
2d 69, 63 App.D.C. 276—Paxson v. 
Davis, 65 F.2d 492, 62 App.D.C. 146. 
Fla—Lambert v. Higgins, 63 So.2d 
631—Ryder v. Plumley, 189 So. 422, 
138 Fla 378—Rosenberg v. Coman, 
184 So. 238, 134 Fla. 768. 

Idaho.—Burns v. Getty, 24 P.2d 31, 
63 Idaho 347. 

Ill.—Collins v. Ruby, 116 N.E.2d 629, 
1 ni.App.2d 116. 

Ind.—Gerking v. Johnson, 44 N.B.2d 
90, 220 Ind. 501—Iterman v. Baker, 
16 N.E.2d 366, 214 Ind. 308—^Jack- 
son v. Record, 5 N.E.2d 897, 211 
Ind. 141—^Pumphrey v. Tannehill, 
8 N'.E.2d 414, 104 Ind.App. 468— 
Clevenger v. Kern, 197 N.B, 731, 100 
Ind.App. 681. 

Iowa—Liddle v. Hyde, 247 N.W. 827, 
216 Iowa 1311. 

Kan.—Cannon v. Brown, 61 P.2d 1007, 
142 Kan. 700—Scott v. Vaughn, 37 
P.2d 1012, 140 Kan. 529. 

Ky.—B o w 1 i n g Green-Hopkinsville 
Bus Co. V. Montgomery, 129 S.W. 
2d 635, 278 Ky, 837—Huls v. Dal- 
zell, 66 S.W.2d 28, 252 Ky. 13— 
Heil V. Seidel, 60 S.W.2d 626, 249 
Ky. 314. 

Md.—Gwynn Oak Park v. Becker, 10 
A.2d 626, 177 Md. 528—Kirsch v. 
Ford, 183 A. 240, 170 Md. 90. 

Mass.—O’Brien v. Bernoi, 8 N.B.2d 
780, 297 Mass, 271. 

Mich.—^Vaas v. Schrotenboer, 46 N. 
W.2d 416, 329 Mich. 642—Oestrike 
V. Neifert, 25.5 N.W. 226, 267 Mich. 
462. 

Miss.—Merchants Co. v. Tracy, 166 
So. 340, 175 Miss. 49. 

Mo.—^Bergerson v. General Ins. Co. 
of America of Seattle, Wash,, 148 
S.W.2d 812, 236 Mo.App. 806. 

Mont.—^Adams v. Misener, 131 P.2d 
472, 113 Mont. 569. 

N.J.—Thompson v. Barab, 16 A.2d 
649, 125 N.J.Law 461, affirmed 19 
A.2d 780, 126 N.J.Law 427. 

N.T.—Goodman v. Guida 269 N.Y. 

S. 811, 150 Misc. 677. 

Ohio.—^Henderson v. Daniels, 36 N. 
E.2d 876, 67 Ohio App. 83—Whea¬ 


ton V. Conkle, 14 N.E.2d 363, 67 
Ohio App. 373. 

Okl.—^Wagner v. McKernan, 177 P. 

2d 511, 198 Okl. 425. 

Or.—Rundlett v. Director, 47 P.2d 
848, 150 Or. 658. 

S.D.—Schuetzle v. Nash-Finch Co., 38 
N.W.2d 137, 72 S.D. 688. 

Tenn.—Lasater Lumber Co. v. Hard¬ 
ing, 189 S.W.2d 583, 28 Tenn.App. 
296—Marion Const. Co. v. Steeple- 
ton, 14 Tenn.App. 127. 

Tex.—McDonald v. Alamo Motor 
Lines, Civ.App., 222 S.W. 2d 1013. 
64 C.J. p 109 note 5-5. 

Instructions, rebuke, and fine 

In automobile accident case, in¬ 
jection of subject of insurance by 
a witness on two different occasions 
was not prejudicial error where trial 
court sternly rebuked witness, im¬ 
posed a fine on him for repeating 
statement, and emphatically instruct¬ 
ed jury to disregard statements, and 
especially where amount of verdict 
for plaintiff was much less than evi¬ 
dence authorized.—^Babb v. Kirk, 195 
S.E. 452, 57 Ga.App. 299. 

Instructions at close of testimony 
instead of at time reference to in¬ 
surance was made was held sufficient. 
—Vesper v. Ashton, 118 S.W.2d 84, 
233 Mo.App. 204. 

53. U.S.—^Woods V. Gettelfinger, C. 
C.A.Ga., 108 F.2d 649. 

Mich.—Ehlers v. Barbeau, 289 N.W. 
241, 291 Mich. 528. 

Or.—Jones v. Sinsheimer, 214 P. 376, 
107 Or. 491. 

Wash.—^Hughes v. Wallace, 107 P. 

2d 910, 6 Wash.2d 396. 

64 C.J. p 109 note 66. 

54. Cal.—^Muench v. Gerske, 34 P.‘ 
2d 198, 139 Cal.App. 4'38—Walter 
V. England, 24 P.2d 930, 133 Cal. 
App. 676. 

D.C.—Knuckles v. Weathersby, 72 F. 

2d 69, 63 App.D.C. 276. 

Ga.—Wood V. Venable, 64 S.E.’2d 387, 
83 Ga.App. 498—Minnicfc v. Jack- 
son, 13 S.E.2d 891, 64 GaApp. 654 
—Bibb Mfg. Co. V. Williams, 137 
S.E. 636, 3'6 Ga.App. 605. 

Iowa.—Floy v. Hibbard, 289 N.W. 
906, 227 Iowa 154. 

Minn.—Jeddeloh v. Hockenhull, 18 
N.W.2d 582, 219 Minn. 641—Evans 
V. Chicago, M. & St. P. R. Co., Ii58 
N.W. 335, 133 Minn. 293. 

Mb.—Olian v. Olian, 69 S.W.2d 673, 
332 Mo. 689—^Boyne v. Schulte, 
App., 222 S.W.2d 503—Lindsey v. 
Rogers, App., 220 S.W.2d 937. 

N.J.—^Pleva V. Gootzeit, 176 A- 706, 
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114 N.J.Law 399, affirmed 181 A. 
44, 115 N.J.Law 605. 

N.T.—^Burgess v. Essler, 26 N.Y.S. 

2d 814, 261 App.Div. 1042. 

Okl.—^Dolliver v. Lathion, 82 P.2d 
675, 183 Okl. 329—Hankins v. Hall, 
54 P.2d 609, 176 Okl. 79. 

S.D.—^Zeller v. Pikovsky, 268 N.W. 
729, 64 S.D. 644. 

Tex.—The Fair, Inc., v. Preisach, 
Civ.App., 77 S.W. 2d 725. 

Vt.—Bliss V. Moore, 22 A-2d 316, 
112 Vt. 185—Ronan v. J. G. Turn- 
bull Co., 131 A. 788, 99 Vt. 280. 
Wash.—^King v. Starr, 260 P.2d 3'51. 

64 C.J. p 109 note 67. 

Prejudicial comment of trial Justice 
iu iustructious 

(1) Where the trial justice in¬ 
structed the jury to decide the cats© 
on the facts in evidence without ref¬ 
erence to insurance, but he destroy¬ 
ed whatever curative effect such In¬ 
struction might have had when he 
immediately thereafter expressed, by 
way of comment, a lack of personal 
belief in the soundness of the policy 
indicated by the cases concerning the 
matter then before him, his action 
was prejudicial and the instruction 
was insufficient.—Lavigne v. Ballan- 
tyne, 17 A.2d 845, 66 R.I. 123. 

(2) Where judge in instructing 
jury to disregard statement of wit¬ 
ness relating to defendant’s insur¬ 
ance against liability left no doubt 
that defendant was insured, instruc¬ 
tion was error.—Mazanti v. Wright's 
Underwear Co., 41 N.Y.S.2d 685, 266 
App.Div. 18. 

55. Ga.—^Decatur Chevrolet Co. v. 
White, 180 S.E. 377, 51 Ga.App. 
362. 

Mo.—Page V. Unterreiner, App., 106 
S.W.2d 528. 

Tex.—Chapman v, Evans» Civ.App., 
186 S.W.2d 827, refused for want 
of merit. 

Error cured by striking 

In action against motorist for in¬ 
juries, statement made by witness 
that he was interviewed in the pres¬ 
ence of a representative of the Chi¬ 
cago Motor Club was not reversible 
error, on ground that it was a dis¬ 
closure that motorist had insurance, 
where court ordered the statement 
stricken, since it is not common 
knowledge that the Chicago Motor 
Club is an insurer for automobile 
drivers.—Johnson v. Stotts, 101 N. 
B.2d 880, 344 Ill.App. 614. 

56. N.J.—^Bethanis v. Siegel, 162 A. 
459, 9 N.J.Mlsc. 21. 
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cured by a mere withdrawal of questions or sustain¬ 
ing of objectionSjS'^ although it has also been held 
that an improper question is not error where an 
objection to the question is sustained.^^ 

§ 54, Objections and Exceptions; Waiver of 
Irregularities 

As a general rule no objection can be made because 
of errors, irregularities, or omissions in the conduct of 
the trial by a party who does not object or except there¬ 
to at the proper time. 

Where proper objections are made it is the duty 
of the trial court to rule on them so that prejudicial 
matters will not develop.^^ The court may dispose 
of numerous objections and motions made during the 


trial by a general order to the effect that each point 
reserved for ruling is either sustained or over¬ 
ruled as may be consistent with the opinion and 
final decision of the case,®® unless a specific ruling 
on each objection and motion is necessary in order 
to preserve the parties^ rights.As a general rule, 
no objection can be made because of errors, ir¬ 
regularities, or omissions in the conduct of a trial 
by a party who consents to the action taken,®2 or 
does not assert his rights,®3 or who takes no steps 
to have the irregularities corrected,®^ unless they are 
such that a harmful result could not be obviated or 
prevented by any further action,®® or who does not 
object thereto at the proper time,®® or who does not 


Implied req.Tiest 

Where counsel In moving for a mis¬ 
trial stated that the prejudice which 
had resulted from the evidence rela¬ 
tive to insurance was such that it 
could not be removed by any admoni¬ 
tion of the court, and that any ad¬ 
monition which the court might make 
to the jury with reference to the ex¬ 
clusion of the evidence would create 
more definite prejudice than that 
which existed at that time, such a 
statement was an implied request to 
the court not to admonish the jury 
and the motion for a mistrial was 
properly overruled.—^Neely v. Gold¬ 
berg, 114 S.W.2d 455, 195 Ark. 790. 

57. Mo.—Page v, XJnterreiner, App., 
106 S.W.2d 528. 

58. Idaho.—^Henderson v. Twin Palls 
County, 80 P.2d 801, 69 Idaho 97, 
appeal dismissed Twin Falls Coun¬ 
ty, State of Idaho v. Henderson, 
59 S.Ct. 149, 305 U.S. 508, 83 L.Ed. 
358. 

Miss.—^Mississippi Public Service Co. 
V. Scott, 174 So. '573, 178 Miss. 
859. 

59. Iowa.—^Pierce v. Heusinkveld, 
14 N‘.W.2d 275. 234 Iowa 1348. 

60. Fla.—Adams v. Orange Realty 
Sales, 183 So. 621, 134 Fla. 17-5, 
affirmed 187 So. 62'5, 136 Fla. 844. 

61. Fla.—^Adams v. Orange Realty 
Sales, supra. 

62. Conn,—Gray v, Mossman, 99 A. 
1062, 91 Conn. 430. 

Ga.—^Henry Chanin Corp. v. Dumas, 
16 S.E.2d 603, 65 Ga.App. 820. 
Hawaii.—Brown v. Spxeckles, 18 Ha¬ 
waii 91. 

Presentation and reservation in low¬ 
er court of grounds of review see 
Appeal and Error §§ 228-390. 

63. Ind.—Indianapolis Northern 
Traction Co. v. Brennan, 87 N.B. 
2-15, 90 N.B. .66, 174 Ind. 1, 30 L.R. 
A.,N.S., 86. 

Duty to assert rights in timely man¬ 
ner 

The preservation of constitutional 
right to a fair and impartial trial 


is the positive duty of attorney, but 
with such duty goes an obligation, as 
an officer of the court, to assert such 
right in a timely manner.—Wiede¬ 
mann V. Wiedemann, 36 N.W.2d 810, 
228 Minn. 174. 

Failure to request instructions 
In action against cab owner for in¬ 
juries to passenger, wherein defend¬ 
ant’s witness not responsively to 
question asked stated that he made 
a statement concerning the accident 
to “an insurance man,” defendant’s 
failure to request any action other 
than the granting of mistrial con¬ 
stituted a waiver of defendant’s ob¬ 
jection to omission of any words of 
caution to the jury.—Gleaton v. 
Green, C.C.A.S.C., 156 P.2d 459. 
Failure to request mistrial 

(1) Error arising from a refer¬ 
ence to insurance during the trial is 
waived where the attorney for the 
party adversely affected fails to 
request a mistrial. j 

Ill.—Mueth V. Jaska, 23 N.E.'2d 805, ' 
302 Ill.App. 289. 

Tex.—^Pord v. Carpenter, 216 S.W. 
2d 558, 147 Tex. 447—McDonald 

V. Alamo Motor Lines, Civ.App., 
222 S.W.2d 1013—Crain v. West 
Tex. Utilities Co., Civ.App., 218 S. 

W. 2d 512, refused no reversible er¬ 
ror. 

('2) Sustention of objection to ques¬ 
tion allegedly containing veiled ref¬ 
erence to insurance in automobile col¬ 
lision case ended matter, in absence 
of motion by objector for mistrial.— 
Snowden v. Webb, 64 So.2d 745, 217 
Miss. '664, suggestion of error over¬ 
ruled 65 So.2d 839, 217 Miss. 664, 
suggestion of error dismissed in part 
and sustained in part 67 So. 2d 251, 
217 Miss. 664. 

Motion for mistrial held too late 
In personal injury action, motion 
for mistrial on ground plaintiff un¬ 
necessarily injected into case fact 
that defendant carried liability in¬ 
surance was too late, where no ob¬ 
jection was made until last question 
propounded by plaintiff’s counsel, 
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and that objection was promptly sus¬ 
tained, and motion for mistrial was 
not made until after testimony had 
been closed.—Brammer v. Lappen- 
busch, 30 P.2d 947, 176 Wash. 625. 

64. N.H.—Dowling v. L. H. Shat- 
tuck, Inc., 17 A.2d 529, 91 N.H. 
234—^Carr v. Orrill, 166 A. '270, 86 
N.H. '226. 

Pa.—Clark v. Rumsey, Com.PI., 28 
Del.Co. 181. 

Va.—^Armstrong v. Rose, 19'6 S.B. 

613, 170 Va. 190. 

64 C.J. -p 109 note 63. 

65. Oal.—^Ward v. De Martini, 292 
P. 192, 108 Cal.App. 745. 

66. Ark.—^Davis v. Stonecipher, 239 
S.W.2d 766, '218 Ark. 962—Stock- 
ton V. Baker, 213 S.W.2d 896, 213 
Ark. 918. 

Cal.—^Hart v. Parris, 21 P.2d 432, 218 
Cal. '69—Mullanix v. Basich, 155 P. 
2d 130, 67 Cal.App.2d 675. 

D.C.—Brown v. Haas, Mun.App., 72 
A.2d 39. 

Ga.—^Harrison v. Kelly, 74 S.E.'2d 546, 
209 Ga. 537—Taylor v. Taylor, 25 
S.E.2d 50'6, 195 Ga. 711. 

Ill.—Weinrob v. Heintz, 104 N.B.2d 
■534, 346 Ill.App. 30—Worthen v. 
Thompson. 98 N.E.2d 142, 343 Ill. 
App. 62—Goldschmidt v. Chicago 
Transit Authority, 82 N.E.2d 3i57, 
335 lU.App. 461. 

Ind.—^Renner v. Jones, 85 N.B.2d 
266, 119 Ind.App. 267. 

Iowa.—Corpus Juris cited in Hamp¬ 
ton V. Burrell, 17 N.W.2d 110, 117, 
236 Iowa 79. 

Ky.—Hines v. Carr, 176 S.W.2d 99, 
'296 Ky. 78—^Adams v. Common¬ 
wealth ex rel. State Highway Com¬ 
mission, 146 S.W. 2d 7, 285 Ky. 
38—^Rose V. Edmonds, 111 S.W. 2d 
427, 271 Ky. 36. 

Mich.—^Vaas v. Schrotenboer, 46 N. 

W.2d 416, 329 Mich. '642. 

N.H.—Standard Acc. Ins. Co. v. Clou¬ 
tier, 32 A.2d 684, 92 N.H. 449, 147 
A.L.R. 626. 

Ohio.—^Immel v. Richards, 91 N.B. 
2d 648, affirmed 93 N.E.2d 474, 164 
Ohio St. 54. 
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except thereto at the proper time.^^ exception 
need not be taken in any particular form but it 
must be sufficiently specific to apprise the trial 
judge of the nature of the error with respect to 
which the exception is takeii.^S 

On the other hand, it has been held that a party 
does not acquiesce in the absence of the judge dur¬ 
ing the trial by failing to protest,and that if 
irregularities are so serious as to make it appear 


TRIAL §§ 54-55 

clearly that there has been a denial of a fair and 
impartial trial according to the forms and procedure 
of the law the want of objections or exceptions is 
not fatal.'^O A party’s failure to object at the proper 
time does not prejudice him if he is afforded no 
opportunity to object.^! Under some statutes the 
court, at every stage of the action, must disregard 
any error or defect in the proceedings which does 
not affect the adverse party’s substantial rights.*^^ 


IV. RECEPTION OF EVIDENCE 


A. INTRODUCTION, OFFER, AND ADMISSION OF EVIDENCE IN GENERAL 


§ 55, Necessity and Scope of Proof 

a. Necessity of proof 

b. Scope of proof 

a. Necessity of Proof 

A litigant has the duty of assisting in every legiti¬ 
mate way in the elucidation of the truth and, according¬ 
ly, it Is the duty of the litigant and not the court to 


provide witnesses for the trial. Nothing can be treated 
as evidence which has not been introduced as such. 

A litigant has the duty of assisting in every 
legitimate way in the elucidation of the truth,^3 and 
in proving his case he must make a full and fair 
disclosure of all the facts governing the transac¬ 
tion.'^^ It is the duty of the litigant and not of 


Ya.— ^Armstrong* v. Rose, 196 S.E. 613, 
170 Va. 190. 

64 C.J. p 109 note 65. 

Objections and rulings thereon in 
general see Appeal and Error § § 
244-322. 

Purpose of objection 

(1) Purpose of an objection is to 
call a matter to attention of court 
in order that it may have opportu¬ 
nity to consider the question and 
rule thereon.—Hines v. Carr, 176 S. 
W.2d 99, 296 Ky. 78. 

(2) The purpose of an objection in 
a trial is to call the attention of the 
trial court to errors being committed, 
so that the trial court, as well as the 
opposing party, will be advised and 
have an opportunity to correct them, 
and an objection is not for the pur¬ 
pose of laying a predicate for a re¬ 
versal of the judgment on ai)peal, if 
the judgment should be unfavorable. 
—Ponca City Building & Loan Oo. v. 
Graff, 117 P.2d 614, 189 Okl. 410. 
Objections in form of a letter 

Expressing objections and request¬ 
ing action in the form of a letter to 
a district judge, and serving copies 
of the letter on other counsel, is a 
customary practice of attorneys, 
which is well recognized and often 
followed.—Richeson v. Kessler, 256 
P.'2d 707, 73 Idaho 548. 

67. Ark.—Stockton v. Baker, 21'3 S. 

W.2d 896, 213 Ark. 918. 

Conn.—^Felix v. Hall-Brooke Sanitari¬ 
um, 101 A.2d 600, 140 Conn. 496. 
Mass.—Hacking v. Co-ordmator of 
Emergency Relief Dept, of New 
Bedford, 48 N.E.2d 41, 313 Mass. 
■413. 

Mo.—^Berkstresser v. Finnell, App., 
181 S.W.2d 37. 


N.H.—Standard Acc. Ins. Co. v. Clou¬ 
tier, 32 A.2d 684, 92 N.H. 449, 147 
A.L.R. 626. 

64 C.J. p 109 note 66. 

Exceptions in general see Appeal and 
Error §■§ 323-3'51. 

An. “exception” is an objection tak¬ 
en to a decision of the court on a 
matter of law. 

Wis.—Reuling v. Chicago, St. P., M. 
& O. Ry. Co., 44 N.W.2d 2i53, 257 
Wis. 485. 

Wyo.—Board of Com’rs of Natrona 
County V. Casper Nat. Banki 96 
P.2d 564, 56 Wyo. 144. 

Purpose of exception 

(1) The purpose of an exception 
or •objection to a court ruling is to 
advise the court at the time that 
its ruling will not be accepted as 
final, so that such ruling may be cor¬ 
rected by the court and may be chal¬ 
lenged either by again calling it to 
the attention of the court or by ap¬ 
pealing.—Board of Com’rs of Natrona 
County V. Casper Nat. Bank, supra. 

(2) The function of an exception 
is to give the trial court and the op¬ 
posing party the opportunity to cor¬ 
rect an error in the conduct of the 
trial.—Delaney v. Philhern Realty 
Ho'lding Corporation, 21 N.E.2d 607, 
280 N.Y. 461. 

68. Minn.—^Anderson v. Sears, Roe¬ 
buck & Co., 26 N.W.2d 356, 223 
Minn. 1. 

69. N.Y.—Stein v. Baumajn, 157 N.Y. 
S. 10. 

70. Tenn.—Mayor and City Council 
of Nashville v. Patton, 2 Tenn.Civ. 
App. 515, 529. 

64 C.J. p 109 note 69. 
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71. Mo.—^Hartgrove v. Chicago, B. 
& Q. R. Co., 218 S.W.2d SS?, 358 
Mo. 971. 

72. Neb.—Schwank v. Platte County, 
40 N.W.2d 863, 152 Neb. 273. 

73. La.—Bastrop State Bank v. 
Levy, 31 So. 164, 106 La. 586— 
J. C. Healy Co. v. Burglass, 1 La, 
App. 741. 

Must be prepared to meet adversary’s 
evidence 

Bach of parties to action or pro¬ 
ceeding wherein an issue exists 
should anticipate that his adversary 
will offer evidence to support his side 
of such issue and be prepared to 
meet such evidence with counter 
proofs.—Old Nat. Life Ins. Co. v. 
Patillo, Tex.Civ.App.. 196 S.W.2d 690, 
error refused no reversible error. 

Only evidence available 

Where injury to passenger was al¬ 
leged to have been caused by a de¬ 
fective step of a troll-ey car, and at 
the trial two years after the acci¬ 
dent demand on the defendant to 
produce the step was made for the 
first time, and defendant produced its 
records with respect to repairs on 
the car, this being all the evidence 
on the subject in defendant's pos¬ 
session, it was all that defendant 
could be required to produce.—^Lew¬ 
is v. Washington Ry. & Electric Co., 
285 F. 977, 62 App.D.C. 243. 

74. Mont.—McManus v. Pulton, 278 
P. 126, 85 Mont. 170, 67 A.L.R. 690. 

Preseutiug only favorable facts 

A party cannot prevail by pre¬ 
senting only such facts as favor him 
where, if all the facts were presented, 
he could not prevail.—^McManus v. 
Fulton, supra. 
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the court to provicie the witnesses for a trial.'^S A 
litigant is under no duty, however, to summon and 
place on the stand adverse witnesses,or to intro¬ 
duce doubtful evidence favorable to his adversary,'^'^ 
and the court cannot compel a party to introduce 
evidence to sustain an issue.'^s Facts which all 
persons of ordinary intelligence are presumed to 
know need not be proved,*^^ and, hence, a showing of 
that which is perfectly obvious is unnecessary.^O 
Where the pleadings present an issue of law, the 


parties are not required to introduce evidence with 
respect to such matter.^1 

Nothing can be treated as evidence which is not 
introduced as such,82 although that which tran¬ 
spires in the jury’s presence and which is necessarily 
obvious to them is evidence although not presented 
in the usual manner.83 The assumptions and sug¬ 
gestions of counsel do not take the place of evi¬ 
dence.34 An admission by counsel in a former trial 


Freseutiu^ all evidence 

Generally, parties must present all 
their evidence on all issues pending 
in trial of cause.—Perkins v. Kava- 
naugh, 196 A. 645, 135 Me. ■344. 

75. Idaho.—Lea v. Galbraith, 137 P. 
2d 320, 64 Idaho 724. 

64 C.J. p 110 note 88. 

76. Ala,—^Birmingham Elec. Co. v. 
Cochran, 8 So.2d 171, 242 Ala. 673, 

Opposite party 

In suit against housing project 
owner and painting subcontractor for 
price of, and recognition of plaintiff’s 
lien and privilege for, materials fur¬ 
nished subcontractor, plaintiff was 
not derelict In failing to summon 
subcontractor to testify as to deliv¬ 
ery of materials to project premises 
and subcontractor’s us© thereof in 
painting and decorating buildings in 
project, but subcontractor, being a 
defendant, should have been called by 
defense to testify.—^Laney Co. v. 
Airline Apartments, Inc., 67 So. 2d 
570, 223 La. 1000. 

Bias due to employer-employee rela¬ 
tionship 

Where the testimony of a witness 
is subject to bias because of an em¬ 
ployer-employee relationship with a 
litigant, the -party against whom the 
bias would operate is under no duty 
to call him.—^Birmingham Elec. Co. 
V. Cochran, 8 So,2d 171, 242 Ala. 673 
—^Alabama Power Co. v. Talmadge, 
93 So. 548, 207 Ala. 86. 

77. Ky.-<Jobb v. Keith, 178 S.W. 
'2d 61'5, 296 Ky. 775. 

No duty to call attention to deed 
Administrator of deceased incom¬ 
petent’s estate suing devisees of de¬ 
ceased debtor of incompetent was not 
bound to call to attention of the court 
a deed, the consideration for which 
was not shown, relinquishing to dev¬ 
isees all of incompetent’s interest in 
deceased debtor's ©state.—'Cobb v. 
Keith, supra. 

78. W.Va.—Patton v. Elk River 
JSTav. Co., 13 W.Va. 2-59. 

Compelling calling of witness see in¬ 
fra § 71. 

79. Me.—Torrey v. Congress Square 
Hotel Co., 75 A.2d 451, 145 Me. 234. 

80. Mich.—Garbacz v. Grand Trunk 
Western Ry. Co., 34 N.W.2d 631, 
323 Mich. 7. 


81. Tex.—^Fieldton Co-op. Gin v. 
Wright, Civ.App., 259 S.W.2d 603. 

82. Mass.—^Harvey v. Waitt, 44 !K.E. 
2d 629, 312 Mass. 333—Graves v. 
School Committee of Wellesley, 12 
N.E.2d 176, 299 Mass. 80—^American 
Employers’ Ins. Co. v. Commis¬ 
sioner of Ins., 10 N.E.2d 76, 298 
Mass. 161. 

Admission held sufficient introdnction 
Where plaintiff brought injury ac¬ 
tion against two defendants and dur¬ 
ing course of trial action against 
one defendant was dismissed after 
he paid certain amount in return for 
covenant not to sue, and remaining 
defendant’s motion for continuance 
to afford him time to plead payment 
was denied because pleading was 
waived by plaintiff, and plaintiff had 
admitted execution of instrument and 
had stated that record could show 
that defendant was being furnished 
with duplicate of original covenant, 
there was sufficient presentation of 
issue of covenant into record to 
warrant its consideration by the 
court as evidence.—^Burns v. StoufCer, 
100 N.E.2d 607, 344 IlLApp. 105. 

Matter referred, to in answer 
In action on life policies where 
complaint merely alleged date of 
issue, designated numbers, and that 
insured had died while policies were 
in force, and defendant admitted ma- 
I terial allegations of complaint and 
set up affirmative defense based on 
provisions of policies but policies 
were not introduced in evidence, fact 
that provisions relied on by defend¬ 
ant were read to jury at inception of 
trial, and that defendant’s answer 
prayed reference to such policies for 
all their terms and conditions did not 
dispense with proof of provisions on 
which defendant based its affirma¬ 
tive defense.—Williams v. Metropol¬ 
itan Life Ins. Co., 25 S.E.2d 24-3, 
202 S.C. 384. 

PartlciOar matters not considered 
where not introduced In evidence 

(1) Abandoned pleading.—City Nat. 
Bank & Trust Co. of Chicago v. Ober- 
heide Coal Co., 30 N.E.2d 763, 307 
Ill.App. 619. 

(2) Deposition taken on adverse 
examination of party before trial.— 
Spellbrink v. Bramberg. 13 N.W.2d 

156 


600, 245 Wis. 103—In re Shinoe’s Es¬ 
tate, 250 N.W. >605, 212 Wis. 481. 

(3) Ordinance.—Crescent Cigar & 
Tobacco Co. v. Mire, La.App., 145 So. 
17. 

Bight to insist on common-law pro¬ 
cedures 

Any person Who desires to stand on 
his strict legal rights, and to pre¬ 
serve his right of appeal, may insist 
that no facts should be brought to 
attention of trial court, and that no 
influence should be exerted on it, ex¬ 
cept in the manner of the common 
law, by testimony and argument in 
open court, with right accorded to 
both parties to testify, to produce 
witnesses, and to confront, cross-ex¬ 
amine, or contradict adverse witness¬ 
es; but, where express consent is 
given, the court may consider the re¬ 
sults of an independent investigation 
which do not appear in the transcript 
of testimony.—Rea v. Rea, 245 P.2d 
884, 195 Or. 252. 

Bousing expediter’s regulation 

If litigant intends to rely on hous¬ 
ing expediter’s regulation prescribing 
notice necessary to evict tenants, he 
must bring regulation to notice of 
trial judge, even though trial judge 
does not require specifications of the 
grounds for litigant's motion for di¬ 
rected verdict.—Mastrullo v. Ryan, 
105 N.E.2d 469, 328 Mass. 621. 

83. N.H.—Williamson v. Derry Elec. 

Co., 196 A. 2-65, 89 N.H. 216. 

84. U.S.—The Montrose, D.C.N.T., 

47 F.Supp. 719. 

Pa.—^L'ong V. (Myers’ Estate, Com. PL, 

'22 West.Co. 82. 

Assertions of counsel 

(1) Bare assertions of counsel Can¬ 
not be substituted . for proof.—^De 
Rosa V. Montclair Police and Fire¬ 
men’s Pension Commission, 47 A, 2d 
899, 134 N.J.Law 345. 

(2) In proceeding on claim for 
services rendered by Christian Sci¬ 
ence practitioner to incompetent, 
wherein incompetent's attorney after 
leaving the witness stand while dis¬ 
cussing case with court made state¬ 
ment to effect that services had con¬ 
tinued until date of hearing, such 
statement could not be regarded as 
testimony to support the claim.—In 
re Woodward’s Guardianship, 144 P. 
2d 490, 173 Or. 96. 
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does not avail a party on a subsequent trial where 
he fails to introduce it in evidence and does not 
bring it to the attention of the court until after 
the verdict and a motion for a new trial has been 
filed.S^ 

A party is under no duty to introduce evidence on 
matters he is not required to prove,86 and, thus, a 
party on whom there is no burden of proof may rest 
his case on the weakness of his adversary’s evi- 
dence-S*^ Where the court, on plaintiff’s resting of 
his case, indicates it will find for defendant, the lat¬ 
ter is relieved from the necessity of introducing evi- 
dence.SS 

Taking of evidence. From time immemorial it has 
been a fundamental precept of the common law that 
testimony to sustain a cause of action, a defense 
thereto, or any other issuable controverted fact 
must be given in open court or by deposition with 
cross-examination then and there accorded.^^ 


b. Scope of Proof 

(1) In general 

(2) Collateral matters 

(1) In General 

Either party should be allowed full opportunity to 
introduce all evidence competent and relevant to support 
the case alleged by him. 

Either party should be allowed full opportunity 
to introduce all evidence competent and relevant to 
support the case alleged by him,^® and the opportun¬ 
ity to offer affirmative evidence is essential where 
the right to contest the issues exists.®^ It has been 
said that the application of rules of admissibility and 
competence of evidence is largely one of practical 
policy in the administration of the law.®^ While it 
has been said that the reception of evidence is a 
matter in which some latitude and discretion is 
in the trial court,^^ the discretion of the court is 


85. Kan.—^Morrison v. Montgomery, 
184 P. 985, 105 Kan. 430. 

86. Cal.—^Burch v. Levy Bros. Box 
Co.. 117 P.2d 435, 47 Cal.App.2d 104. 

Identity of insurer 

The fact that the liability of an 
insurer may be primary and not de¬ 
rivative under the statutes does not 
require the disclosure by a motor 
carrier of the identity of the insur¬ 
er, since the insurer’s liability does 
not arise until a judgment is ren¬ 
dered against the carrier.—Ex parte 
Bahakel, 21 So.2d 619, 246 Ala. 527. 

Proof of loss statements 

In action on fire policy, insured’s 
failure to offer proof of loss which 
was in hands of insurers’ counsel 
who, if he thought it material, could 
have offered the proof of loss on his 
side of the case, revealed no error.— 
Czerwinski v. National-Ben Franklin 
Fire Ins. Co. of Pittsburgh, 10 A. 2d 
40, 138 Pa.Super. 84. 

Beasonahleness of amount 
Where plaintiff in personal Injury 
action sought special damages for 
sums paid by plaintiff to his niece for 
niece’s services in caring for plain¬ 
tiff, and services could have been ren¬ 
dered by any lay person, plaintiff was 
not bound to offer proof that amount 
which plaintiff agreed to pay niece 
for services was reasonable.—^Burch 
V. Levy Bros. Box Co., 117 P.2d 435, 
47 Cal.App.2d 104. 

Conditions dispensing with evidence 
Generally, evidence and the condi¬ 
tions dispensing with evidence are 
applicable alike to all parties to the 
same suit, unless expressly limited in 
their application.—Commercial Stand¬ 
ard Ins. Co. V. Nelson Mortg. Co., 
Tex.Civ.App., 138 S,W.2d 169, error 
dismissed, judgment correct. 


87. Ala.—^Blue v. First Nat. Bank of 
Elba, 75 So. 577, 200 Ala. 129. 

La.—Laney Co. v. Airline Apart¬ 
ments, Inc., 67 So.2d 570, 223 La. 
1000. 

Disbelief of plaintiff’s witnesses 
Defendant may require plaintiff to 
make out case and he may ask jury 
to disbelieve plaintiff’s w'itnesses and 
find against him.—^Weishaar v. Kan¬ 
sas City Public Service Co., Mo.App., 
128 S.W.2d 332. 

88. Mo.—Burnside v. Doolittle, 24 
S.W.2d 1011, 324 Mo. 722. 

89. Cal.—^Pavaroff v. Pavaroff, App., 
130 P.2d 212. 

Right to cross-examine see the C.J. 
S. title Witnesses § 368, also 70 
C.J. p 611 note 33 et seq. 

Taking of depositions to be used in¬ 
stead of oral examination of wit¬ 
ness in open court see Depositions 
S 1 et seq. 

80. Cal.—Corpus Juris cited in 
Boyle V. Boyle, 172 P.2d 936, 937, 
76 Cal. App. 2d 344—Mashbir v. 

Mashbir, 85 P.2d 482, 29 CaLApp. 
2d 733. 

Conn.—Morico v. Cox, '56 A.2d 522, 
134 Conn. 218. 

Ga.—Nobles v. Webb, 29 S.E.2d 168, 
197 Ga. 242. 

64 C.J. p 110 note 72. 

Pretrial determination of competence 
Issues are generally submitted to 
jury on proof which court deems com¬ 
petent and relevant, and the court 
cannot be compelled to determine in 
advance of trial what evidence or 
character of evidence shall be admit¬ 
ted during trial.—Carrithers v, Jean’s 
Ex'r, 81 S.W.2d 867, 259 Ky. 20. 
Purpose of rules of admissibility 
(1) The rules concerning admissi¬ 
bility of evidence are designed to ob¬ 
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tain as much of the truth as possible. 
—Inland Bonding Co. v. Mainland 
Nat. Bank of Pleasantville, D.C.N.J., 
3 P.R.D. 438. 

(2) The rules of evidence are not 
intended to be subversive of the ends 
for which they are adopted, and it is 
more important to obtain the truth 
than to quibble over impractical dis¬ 
tinctions.—Los Angeles & S. L. R. 
Co. V. Umbaugh, 123 P.2d 224, 61 
Nev. 214. 

Refusal to receive particular evidence 
held erroneous 

U.S.—Sampsell v. Anches, C.C.A. 

Wash., 108 F.2d 945. 

Ky.—City of Harlan v. Howard, 2'77 
S.W. 847, 211 Ky. 616. 

La.—^LaBarre v. Rateau, 26 So. 2d 
279, 210 La. 34. 

91. N.T.—In re Sixth Ave. Elevated 
R. R., 38 N.T.S.2d 730, 265 App.Div. 
200 . 

92. Pa.—Ferreira v. Borough of Wil¬ 
son, 26 A.2d 342, 344 Pa. 667. 

93. U.S.—Central Nebraska Public 
Power & Irrigation Dist. v. Har¬ 
rison, C.C.A.Neb., 127 P.2d 588— 
Inland Bonding Co. v. Mainland 
Nat. Bank of Pleasantville, D.C.N. 
J., 3 F.R.D. 438. 

S.C.—^Nelson v. Parson, 192 S.B. 358, 
184 S.C. 335. 

Discretion within fixed principles 
The introduction of evidence is a 
matter addressed to the discretion of 
the trial court, within fixed principles 
of law applicable to the instant issue. 
—Macedonia Baptist Church v. City 
of Columbia, 10 S.E.2d 360, 195 S.C. 
59. 

Intoxication of witness 

Where trial court had ample op¬ 
portunity to observe witness while 
testifying, court had discretion to de- 
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limited where the receptiom of competent evidence is 
involved.^4 In courts of record there must be proper 
pleadings on file before the hearing of evidence is 
commenced,® ® and until issue is formed the trial 
court cannot properly inquire into the evidence.®^ 
Where an issue is tried separately from other issues, 
all competent evidence should be admitted bearing 
on the question although it also bears on another 
question.®*^ As between two legal methods of pro¬ 
cedure by which a party may prove his case, the 
election of methods lies with the party himself 
and not with his opponent.®^ The duty of the court 
at all times is to admit proper evidence in a manner 
that will not prejudice either party in the minds of 
the jury.®® 

Where the court erroneously orders evidence to 
be taken by depositions, a party has the right to in¬ 
troduce additional evidence on the trial.^ Where 
some evidence has been introduced on a particular 
issue by a party,2 or where a party has established 
a prima facie case,® he need not stop there, but may 
by other proof particularize the act or circumstance. 
Although proof of actual notice is unnecessary be¬ 
cause of the existence of constructive notice, a par¬ 


ty is not precluded from proving actual notice.^ A 
party should not be permitted to prove a fact which 
is unnecessary to establish his cause of action when 
the only effect would be to afford an excuse for in¬ 
troducing evidence to overcome the fact so proved.^ 

Where it is necessary for a party, in order to 
maintain the issue, to prove several facts, any legiti¬ 
mate evidence tending to establish either fact should 
be admitted.® Where an issue is not strictly defined, 
evidence should be admitted if it would be com¬ 
petent in any view of the case, which might be there¬ 
after taken. 7 

(2) Collateral Matters 

The extent to which proof of collateral matters may 
be made rests in the discretion of the court. The mere 
fact that a collateral issue might be raised is not of it¬ 
self enough to justify the exclusion of proof having a 
bearing on the main issue. 

The extent to which proof of collateral matters 
may be made rests in the discretion of the court,® 
the exercise of which, as discussed in Appeal and 
Error § 1604, will not be reviewed in the absence 
of plain abuse. Evidence of collateral facts is to 
be received with caution,® but the mere fact that a 


termine whether further evidence on 
the Question of the witness’ sobriety 
was necessary,—Fowel* v. Continental 
Life Ins. Co., D.C.Mun.App., '55 A. 
2d 205. 

94. Tex.—^Moore v. McKinney, Civ. 
App., 151 S.W.2d 255. 

Admission of competent evidence not 
discretionary 

(1) Trial courts have no discretion 
in admitting material evidence when 
offered in due order, and are seldom 
justified in rejecting such evidence 
where its introduction will cause no 
delay or procedural hurt or prejudice 
to adverse party,—Moore v. McKin¬ 
ney, supra. 

(2) Reception of competent testi¬ 
mony Is not discretionary with court 
where no objection is raised as to 
proper foundation having been laid 
or that the evidence is cumulative 
or remote.—Taylor v. N'orthern 
States Power Co., 266 N.W. 674, 192 
Minn. 415. 

95. Ill.—Roth V. Roth, 1 !ISr.E.2d 
724, 284 IlLApp. 71. 

96. Ill.—Groves v. Carolene Prod¬ 
ucts Co., 57 N.E.2d 507, 324 Ill. 
App. 102. 

97. Wis.—Charron v. Northwestern 
Fuel Co., 128 N.W. 76, 143 Wis. 
437. 

Evidence bearing on other litigation 
A court has some discretion in 
limiting the range of evidence, but 
evidence which is material is not in¬ 
admissible merely because it may 
also bear on issues in other litiga- I 


tion.—^Holdsworth v. Goodall-San- 
ford, Inc., 55 A.2d 130, 143 Me. 66, 
174 A.L.R. 257. 

98. Ga.—Carter v. Ray, 28 S.E.2d 
361, 70 Ga.App. 419. 

Meeting opponent’s assertions 

A party is entitled to meet his op¬ 
ponent’s assertions by his own proof, 
so that plaintiff on amending a com¬ 
plaint may not insist that defend¬ 
ant’s original answer control.—^U. 
S. Fidelity & Guaranty Co. v. Falk, 7 
N.W.2d 398, 214 Minn. 138. 

99. R.I.—^Drewett v. United Elec. 
Rys. Co., 188 A. 877, 67 R.I. 169. 

1. Iowa.—^In re County Printing of 
Cherokee County, 13'6 N.W. 765, 156 
Iowa 282. 

2. Miss.—Gunter v. Reeves, 21 So. 
2d 468, 198 (Miss. 31. 

3. N.C.—Kilpatrick v. Kinston Mfg. 
Co., 96 S.E. 168, 1715 N.C. 201. 

64 C.J. p 110 note 77. 

4. Iowa.—^Woodworth v. Iowa Cent. 
Ry. Co., 149 N.W. 622, 170 Iowa 
697. 

5. Mo,—^Humphries v. Shipp, 194 S. 
W.2d 693, 238 Mo.App. 985. 

Pa.—Jordan v. Clearfield County, 164 
A. 98, 107 Pa.Super. 441. 

64 C.J. p 110 note 80. 
e. N. J.—^Barrish v. Orben, 73 A. 629, 
78 N.J.Law 128. 

7. Ala.—Robinson v. Allison, 36 Ala. 
525. 

Vt.—^Harris v. Holmes, 30 Vt. 352. 

8. U.S.—Sartori v. U. S., C.A.Utah, 
186 P.2d 679—Cafasso v. Pennsyl-j 
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vania R. Co., C.A.Pa., 169 P.2d 
451. 

Minn.—Lewin v. Proehl, 300 N.W. 
814, 211 Minn. 256. 

Mo.—Brunner v. Stix, Baer & Fuller 
Co., 181 S.W.2d ’643, 352 Mo. 1225. 
Mont.—O'Sullivan v. Simpson, 212 P. 

2d 435, 123 Mont. 314. 

Ohio.—Maxfield v. Bressler, 93 N.E. 

2d 600, 87 Ohio App. 28. 

W.Va.—^Ennis v. Brawley, 41 S.E.2d 
680, 129 W.Va. 621. 

64 C.J. p 110 note 91. 

Admissibility of evidence of supple¬ 
mentary and consistent facts in 
general see Evidence § 162. 
Eatitade in. admissibility 
Even though evidence of collater¬ 
al matters may throw some remote 
light on main issues of a case, a trial 
judge is vested with some latitude as 
to the admissibility of such type of 
evidence.—^Ludwig v. J. J. Newberry 
Co., '62 S.B.2d 485, 78 Ga.App. 871. 

9. Minn.—Philips v. IMo, 97 N.W. 
969, 91 Minn. 311—Slingerland v. 
Slingerland, 48 N.W, 606, 46 Minn. 
101 . 

64 C.J. p 111 note 93. 

Collateral matter as fact dlstlugralsh- 
ed from issue 

Where other evidence had been pro¬ 
duced tending to prove that testa¬ 
tor was of unsound mind, proof of 
insanity of his immediate collateral 
relatives, such as brothers, sisters, 
uncles, or aunts, as an adjudicated 
or accepted fact was admissible, but 
such insanity was not provable as a 
collateral issue by the opinion of 
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collateral issue might be raised is not of itself 
enough to justify the exclusion of proof which has 
a bearing on the issue of the trial.^^ Such proof 
may be admitted when the collateral facts will have 
a direct, logical tendency to shed real light on the 
question in issue.^^ 

Whenever there is a conflict in the testimony of 
witnesses relevant to the issue the court may admit 
evidence of collateral facts having a tendency to 
show that the testimony of witnesses on one side is 
more reasonable than that of the other ,12 although 
such a situation does not make the admission of such 
evidence a matter of right so as to override the 
discretion of the court The court may reject 
evidence of collateral matters,and should reject 
it when it overshadows the real issues in the case^^ 
and unduly protracts the trial.l® 


TRIAL §§ 55-56 

What law governs. The laws of the forum govern 
with respect to the introduction of evidence.^'^ 

§ 56. - Matters of Record in Cause; 

Pleadings 

Where a fact appears of record, it is unnecessary to 
prove it. As a general rule either party may have the 
full benefit of any statements or admissions contained 
in the pleadings of the opposite party without putting 
such pleadings in evidence. 

Where a fact appears of record, it is unnecessary 
to prove it as the court will take notice of it.^2 
While there is an apparent conflict of authority with 
respect to whether pleadings, as such, are evidence 
which may be considered by the jury, a gen¬ 
eral rule the pleadings are a part of the record in 
the case and either party may have the full benefit 
of any statements or admissions contained in the 
pleadings of the opposite party without putting such 
pleadings in evidence,^® at least insofar as they 


lay witnesses based on their own tes¬ 
timony.—Conner v. First Nat. Bank 
in Wabash, 76 N.E.2d ‘262, 118 Ind. 
App. 173, rehearing denied 77 OST.E. 
2d 698, 118 Ind.App. 173. 

10. Mass.—^Edgarton v. H. P. Welch 
Co„ 74 N.E.2d 674, 321 Mass. 603, 
174 A.L.R. 4'62. 

11. Ga.—Miller Service v. Miller, 45 
iS.E.2d 466, 76 Ga,App. 143, 

Iowa.—Picker ell v. Griffith, 29 IN.W. 

2d 588, 238 Iowa 1161. 

64 CJ. p 111 note 94. 

Tendency to admit evidence 

(1) The tendency is to admit any 
evidence tending to illustrate or 
throw any light on transaction in 
controversy or to have any weight 
in determining issue, leaving strength 
of such tendency or amount of such 
weight for jury to determine.—In re 
Ades’ Estate, 184 P.2d 1, 81 Cal.App. 
2d 334. 

(2) The modem tendency is to re¬ 
lax, rather than to restrict, rules 
for admission of evidence, so that 
discovery of truth may be aided, 
rather than obstructed.—Dade County 
V. State, 48 S.E.'2d 144, 77 Ga.App. 
139. 

12. Minn.—^Humphrey v. Monida & 
T. Stage Oo., 131 N.W. 498, 116 
Minn. 18. 

64 C.J. p 111 note 96. 

13. Minn.—Lewin v. Proehl, 300 N. 
W. 814, 211 IMinn. 256. 

Discretion held not abused 
In action by secretary and treas¬ 
urer of corporation against trustee, 
who was liquidating corporation, and 
who was also the president and gen¬ 
eral manager of the corporation and 
principal stockholder, to recover for 
services, trial court did not abuse 
its discretion in refusing to admit 
evidence in detail concerning the re¬ 


spective investments of the parties 
in the corporation and the reasons 
for and the extent of the loss likely 
to result to both, where the evi¬ 
dence was offered on a collateral is¬ 
sue, as against contention that evi¬ 
dence, if admitted would have tended 
to show that the trustee’s version had 
more probability of trust than that 
of secretary and treasurer.—Lewin v. 
Proehl, supra. 

14. Minn.—State Elevator Co. v. 
Great Northern By. Co., 158 N.W. 
399, 133 Minn. 296. 

64 C.J. p 111 note 96. 

15. Minn.—^Virtue v. Creamery Pack¬ 
age Mfg. Co., 142 N.W. 930, 1136, 
123 Minn. 17, L.R.A.1916B 1179, 
1195. 

Pa.—Glen Alden Coal Co. v. Schuyl¬ 
kill County Com’rs, 27 A.2d 239, 
346 Pa. 159—^Brueckner v. City of 
Pittsburgh, Com.PL, 99 Pittsb.Leg. 
J. 229, reversed on other grounds 
84 A2d 197, 368 Pa. 654. 

Factors of time and complication of 
issues 

Testimony involving a collateral 
issue will not be admitted, where 
such inquiry. In its probative bear¬ 
ing on main issues, is not worth the 
time and necessary complication of 
issues involved.—^Bandoni v. Wal¬ 
ston, 179 P.2d 365, 79 Cal.App.2d 178. 
Falsity of newspaper article 

Excluding evidence of falsity of 
newspaper article which was written 
by plaintiff and provoked assault giv¬ 
ing rise to civil action for damages 
was discretiona^ry, since such evi¬ 
dence would raise a collateral issue 
calculated to divert the attention of 
jury.—^Ennis v. Brawley, 41 S.E.2d 
680, 129 W.Va. 621. 

16. Pa.—Glen Alden Coal Co. v. 
Schuylkill County Com’rs, 27 A.2d 
239, 345 Pa. 159. 
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17. Ill.—^Farmers* Grain Co. of Dor¬ 
ans V. Illinois Gent. R. Co., 201 
I11.APP. 261. 

18. Ga.—Dixon v. Weatherly, 192 
■S.E. 830, 56 Ga.App. 406. 

Mo.—^Pennington v. Kansas City Rys. 

Co., 223 S.W. 428, ‘284 Mo. 1. 
Judicial notice of records see Evi¬ 
dence § 60. 

19. Held evidence for the jury 
Statements, admissions, and allega¬ 
tions in pleadings, on which the case 
is tried, are always in evidence and 
before the jury for all purposes of 
the trial. 

Neb.—Bonacci v. Cerra, 279 N.W. 173, 
134 Neb. 476. 

N.Y.—Holmes v. Jones, 24 N.E. 701, 
121 N.T. 461. 

Held not evidence for the jury 

(1) Pleadings are intended for the 
court and not for the jury and ordi¬ 
narily should not be permitted to be 
introduced in evidence.—Johnston v. 
City of St. Louis, Mo.App., 138 S.W. 
2d '666. 

(2) Permitting plaintiff suing city 
for personal injuries to introduce his 
petition to show date on which peti¬ 
tion was filed in court and date on 
which service was had on city was 
error where each date was beyond 
ninety days from date of alleged ac¬ 
cident within which time notice 
should have been given to city under 
statute.—Johnston v. City of St. 
Louis, supra. 

(3) The court committed no error 
In sustaining the defendant's objec¬ 
tion to the pTaintiff’s reading in evi¬ 
dence allegedly undenied averments 
of the complaint.—Sunseri v. Superi¬ 
or Truck Body Co., 69 A.‘2d 76, 3'63 
Pa. '63. 

20. Ga.—^Dixon v. Weatherly, 192 
S.E. 830, 56 Ga.App. 406. 
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are admissions against interest.^! Where issuable 
allegations are made in the complaint and admitted 
in the answer, it is not necessary to introduce the 
pleading.22 A pleading which has been withdrawn 
and superseded by an amended pleading is not in 
evidence, unless it is introduced like other evi- 
dence.23 Unless the papers in a case form part of 
the pleadings on which it is tried, the admissions 
or declarations contained in them cannot be con¬ 
sidered unless formally introduced in evidence.24 

Bills of particulars, affidavits, and exhibits. Where 
the court states that a bill of particulars need not 
be proved, plaintiff is warranted in assuming that 


the bill would be considered without introduction in 
evidence.25 However, it has been held that, where 
an admission is contained in a bill of particulars, the 
better practice is to offer it in evidence.26 Exhibits 
attached to pleadings have been held not to consti¬ 
tute evidence without an introduction as such ,2 7 
unless they are considered a part of the pleadings,2S 
and, accordingly, where an account annexed to a 
complaint forms no part thereof, it must be intro¬ 
duced in evidence.29 It has been held that an af¬ 
fidavit in support of a pleading, but not a part there¬ 
of, cannot be treated as an admission where it has 
not been put in evidence.20 


Idaho.—Koser v. Hornback, ’265 P. 
2d 988. 

Mich.—^Taskey v. Paquette, 36 N.W. 

2d 876, 324 Mich. 143. 

Tex.—^Dittmar v. Alamo Nat. Co., 
Civ.App., 91 S.W.2d 781, affirmed 
118 S.W.2d 298, 132 Tex. 44. 

64 O.X p 111 note 4. 

Necessity of proving matters ad¬ 
mitted by pleadings see Pleading 
■§ 523. 

la petitory action, the pleadings 
need not be introduced as condition 
precedent to consideration of them 
by court in determining issues there¬ 
in raised.—^Peters v. Crawford, La. 
App., 185 So. 716. 

21. Mich.—Taskey v. Paquette, 36 
N.W.2d 876, 324 (Mich. 143. 

Codefeadaats’ cross charges 

In action for injuries from auto¬ 
mobile collision allegations contained 
in writ of scire facias issued by de¬ 
fendant and the answer filed by addi¬ 
tional defendant in which each de¬ 
fendant charged the other with negli¬ 
gence were not properly before the 
court as evidence where the plead¬ 
ings were not put in evidence, but 
even if put in evidence the allega¬ 
tions would have no evidential value 
as neither defendant admitted neg¬ 
ligence on his part.—Cowen v, Katz, 
197 A. ^16, 130 Pa.Super. 337. 

22. N.C.—McCaskill v. Walker, 61 
S.E. 46, 147 N.C. 195--Leathers v. 
Blackwell Durham Tobacco Co., 67 
S.E. 11, 144 N.C. 330, 9 L.R.A.,N. 
S., 349. 

Matter directly la issue 

The admission must be directly in 
issue and not independent and col¬ 
lateral to the issue.—Stein v. Lev¬ 
ins, 171 S.E. 96, 205 N.C. 302--Mc- 
Caskill V. Walker, 61 S.E. 46, 147 
N.C, 195. 

23. Ga.—Sellers v. Sellers, 46 S.E. 
2d 205, 76 Ga.App. 410. 

Ind.—^Heeter v. Fleming, 67 N.E.2d 
317, 116 Ind.App. 644. 

Mo.—Negbaur v. Fogel Const. Co., 
App., 68 S.W.2d 346. 

64 C.J. p 111 note 8. 

Superseded pleadings as judicial ad¬ 
missions see Evidence $ 301 et seq. 


Admission in abandoned cotmterclaim 
In action by owner of automobile 
for damages to his automobile when 
it was driven at night into unlight¬ 
ed parked automobile allegedly be¬ 
longing to defendant, plaintiff could 
not avail himself of the benefit of an 
admission in defendant’s counter¬ 
claim that parked automobile was 
his, where defendant introduced no 
testimony in support of his counter¬ 
claim, but abandoned it by moving 
for directed verdict on plaintiff's evi¬ 
dence, and where plaintiff failed to 
introduce the counterclaim in evi¬ 
dence.—Shade v. Brinkopf, Mo.App., 
119 S.W.2d 444. 

Contradiction, denial, or explanation 
Abandoned pleadings must be in¬ 
troduced in evidence to be presented 
to jury and are subject to being con- 
tradictei" denied, or explained.—City 
Packing Co. v. Brooks Paper Co., Tex. 
Civ.App., 62 S.W.2d 622, error dis¬ 
missed. 

Bole of superseded pleading on sub¬ 
sequent demurrer 

A .pleading which has been super¬ 
seded by an amended pleading is only 
evidence of the facts therein alleged 
and must be introduced as any other 
evidence in order to be considered, 
and in absence of introduction it is 
not an admission before the court 
subjecting amended pleading to de¬ 
murrer on argument that demurrer 
searches the record.—^In re McClen- 
eghan's Estate, 17 N.W.-2d 923, 154 
Neb. 707—Robert v. Hefner, 116 N. 
W. 36, 81 Neb. 460. 

24. Iowa.—^Marshall Field Co. v. 
Oren Ruffcorn Co., 90 N.W. -618, 117 
Iowa 157. 

La.—^McAuliffe v. Destrehan, 9 Rob. 
466. 

Effect of reference in pleading 

In proceeding to revoke decree of 
probate court which authorized 
guardian of petitioner to transfer cer¬ 
tain stock to himself individually, the 
effect of reference In petition to 
petition filed by guardian and to or¬ 
der appointing a guardian ad litem 
was to make the instruments refer¬ 
red to a part of the pleadings, but 
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they did not thereby become evidence 
at the trial.—^Anagnostopoulos v. An- 
agnostopoulos, 30 N.E.2d 410, 307 
Mass. 493. 

25. N.T,—Miller v. Avon, 188 N.Y. 
S. 457. 

Bill as part of pleading see Pleading 
§ 384. . 

26. Wash.—Bass v. Logan, 48 P.2d 
210, 183 Wash. 1. 

27. Ky.—^Kennedy v. Kennedy, 248 
S.W. 182, 197 Ky. 784. 

64 C. J. p 111 note 17. 

Copy of claim 

In landowner’s action against mu¬ 
nicipality for damage to realty, a 
duplicate co.py of claim filed with city 
attached to complaint as exhibit 
would not establish allegation of 
complaint that claim was made and 
notice given as required by statute, 
unless exhibit was offered in evidence 
and proved by plaintiff.—^City of Bir¬ 
mingham V. Nichols, 1 So. 2d 5, 241 
Ala. 106. 

28. La.—Peters v. Crawford, 185 So. 
716. 

Exhibit as part of pleading see Plead¬ 
ing § 375. 

Eeed attached for construction 
In an action to foreclose a deed 
of trust where the only question in¬ 
volved was whether a life estate or 
fee simple was created by a certain 
deed and the deed wsls filed with the 
bill, and the answer alleged that de¬ 
fendants had an interest under the 
terms of the deed, it was held the 
bill and answer fully set out the con¬ 
troversy and it was not necessary to 
introduce any evidence.—^Northwest¬ 
ern Mutual Life Ins. Co. v. Newsom, 
2 Tenn.App. 70. 

29. Ill.—Warner v. Pacific Coast 
Casualty Co. of San Francisco, 198 
Ill.App. 183. 

Statement of account as part of the 
pleading see Account, Action on 
'§ 8 d. 

30. Ill.—Foster v. Liverpool & Lon¬ 
don Globe Ins. Co., Ltd., 222 Ill. 
App. 37. 

Affidavit as part of pleading see 
Pleading S 343. 
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§ 57 . -Stipulations and Agreed State¬ 

ments 

There is no necessity for introducing evidence to 
prove a fact admitted to be true by stipulation, and a 
stipulation concludes the parties as far as it goes so 
that any fact included within the stipulation need not 
be proved. 

There is no necessity for introducing evidence to 
prove a fact admitted to be true by stipulation.^! 
A stipulation concludes the parties as far as it goes, 
so that any fact included within the stipulation need 
not be proved.32 Thus, where defendant obtains 
a continuance by consent on the express condition 
that certain books shall be received in evidence with¬ 
out proof and identification, the court may properly 
allow their introduction without proof of their 
identity.33 a stipulation does not dispense with the 
necessity of proof, however, where the fact is not 
expressly or by implication included within the 

stipulation.24 

While the introduction of evidence on stipulated 
facts may be unnecessary, a naked admission may 
have the effect of robbing the evidence of much of 
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its fair and legitimate weight,25 and, therefore, a 
party is not precluded from presenting testimony 
merely because the facts to be testified to have been 
stipulated by his opponent.^^ It is within the dis¬ 
cretion of the trial court to permit proof of allega¬ 
tions which have been conceded,37 and, on the other 
hand, the court commits no error in rejecting evi¬ 
dence to prove matters admitted to be true by stipu- 
lation.38 Unless the purpose of the evidence is lim¬ 
ited by agreement, the facts agreed on are in the 
case for all proper purposes.39 The judgment will 
be on the finding of facts and not on the agreed 
case.^<^ 

§ 58. - Matters Not Controverted at Trial 

Evidence need not be introduced to prove a fact ad¬ 
mitted or conceded by the adverse party, and such evi¬ 
dence may be irrelevant. It does not lie In the power 
of one party, however, to prevent the introduction of 
relevant evidence by admitting the fact which such evi¬ 
dence tends to prove. 

Evidence need not be introduced to prove a fact 
admitted by the adverse party^^ or conceded by the 


Affidavit as judicial admission see 
Evidence § 308. 

81 . U.S.—^Prance Mtg. Co. v. Jeffer¬ 
son Elec. Co., C.C.A.Ohio, 106 P. 
2d 60'5, certiorari denied 60 S.Ct. 
471, 309 U.S. 657, 84 L.Ed. 1006, 
rehearing denied 60 S.Ct. 589, 309 
U.S. 696, 84 L.Ed. 1036. 

Tex.—^Holland v. Commonwealth Fi¬ 
nance Corp., Civ.App., 118 S.W.2d 
3'64. 

64 C.J. p 111 note 19. 

Admissions, stipulations, and waivers 
by attorneys see Attorney and Cli¬ 
ent § 100. 

Conclusiveness of: 

Admissions see Evidence §§ 379- 
381. 

Stipulations see Stipulations § 24. 
Stipulations as judicial admissions 
see Evidence § 307. 

Facts material or bearing on the 
issues 

(1) Any fact bearing on issues may 
be admitted by counsel and treated as 
in evidence.—^Azeltine v. Lutterman, 
254 N.W. 854, '218 Iowa 675. 

(2) When party stipulates exist¬ 
ence of a fact material to the cause 
of his adversary, no proof is there¬ 
after required for a finding on matter 
so confessed.—Butler v. Stratton, 212 
P.2d 43, 95 Cal.App.2d 23. 

32. Or.—^Meier v. Northern Pac. R. 

Oo., 93 P. 691, 61 Or. 69. 

64 C.J. p 112 note 21. 

Agreement on duties of parties 
(1) Where parties to action for in¬ 
juries sustained in collision of trucks 
agreed as to what truck driver’s duty 
was at time of accident, proof as to 
88 C.J.S.~11 


nature of duty was unnecessary.— 
Armour & Co. v. Cartledge, 176 So. 
334, 234 Ala. 644. 

(2) In action by employee of 
plumbing contractor against owner 
of building and general contractor 
for injuries sustained when plank 
over which plaintiff employee was 
required to walk gave way, where 
concessions made at outset of trial 
as to duties of defendants were ap¬ 
parently designed to assure plaintiff 
that they included duty to maintain 
a proper way, in lieu of proof show¬ 
ing circumstances creating such ob¬ 
ligation, owner could not thereafter 
contend that record contained no 
proof that he owed duty to plaintiff. 
—Kaplan v. 48th Ave. Corp., 45 N.T.S. 
2d '610, 267 App.Div. 272. 

Abgreemeut on, amounts 

Whore there was agreement be¬ 
tween receiver and creditor concern¬ 
ing amounts of debt and mechanic’s 
lien, agreement eliminated the neces¬ 
sity of proof to establish those facts. 
—Ferrell v. Ertel, Tex.Civ.App., 100 
S.W.2d 1084. 

33. Ky.—Gooch v. Collins, 160 S.W. 
10'38, 166 Ky. 282. 

Necessity of identification see Evi¬ 
dence § 733 et seq. 

34. N.T.—Carson v. Village of Dres¬ 
den, 96 N.E. 803, 202 N.Y. 414, re¬ 
hearing denied 96 N.E. 1111, 203 
N.T. 553. 

64 C.J. p 112 note 24. 

Effect of limitation in stipulation 
In beneficiary’s action on double In¬ 
demnity provision of life policy, per¬ 
mitting admission of proof of death 
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submitted by beneficiary to insurer, 
notwithstanding stipulation and ad¬ 
mission by insurer's attorney that 
proof of death had been submitted 
was not error, where stipulation also 
stated that Insurer did not admit that 
proof of loss was sufficient and sat¬ 
isfactory to insurer.—^New York Life 
Ins. Co. V. Ittner, 14 S.E.2d 203, '64 
Ga.App. 80-6. 

35. Cal.—^Martin v. Pacific Gas & 
Electric Co., 264 P. 246, 203 Cal. 
291—^Behrendt v. Times-Mirror Co., 
85 P.2d 949, 30 Cal.App.2d 77. 

36. Cal.—^Davis v. Hearst, 116 P. 

530, 160 Cal. 143—Behrendt v. 

Times-Mirror Co., 85 P.2d 949, 30 
Cal.App.2d 77. 

Ga.—New York Life Ins. Oo. v. Itt¬ 
ner, 14 S.E.2d 203, 64 Ga.App. 806. 

37. Cal.—^Behrendt v. Times-Mirror 
Co., 86 P.2d 949, SO Cal.App.2d 77. 

38. Cal.—^Landis Bros. Co. v. Law¬ 
rence, 286 P. 177, 104 Cal.App. 499. 

64 C.J. p 112 note 26. 

39. Md.—^Baltimore, etc., R. Oo. v. 
Kirby, 46 A. 975, 91 Md. 313. 

40. Mo.—Munford v. Wilson, 15 Mo. 
'540. 

41. La.—Skelly v. Williams, App., 
154 So. 760. 

Mo.—Cannon v. S. S. Kresge Co., 116 
S.W.2d 659, 233 Mo.App. 173. 

Okl.—Doyle v. Doyle, 89 P.2d 306, 
184 ‘Okl. 672. 

Tex.—Fay v. Fay, Clv.App., 161 S. 
W.2d 607, error dismissed, judg¬ 
ment correct—^Maryland Casualty 
Co. V. Stevens, Civ.App., 55 S.W.2d 
149, error refused. 
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adverse party'^^ or by both parties,^^ and this rule 
applies to jurisdictional facts.'^^ Where a party 
admits in open court the existence of a fact material 
to the cause of his adversary no proof is there¬ 
after required for a finding on the matter so con¬ 
fessed, and a party who causes a judge to under¬ 


stand that certain facts are admitted cannot object 
to the judge’s conducting of the trial on the basis 
of that understanding.'^® 

An admission at the trial of an action may be 
made by counsel binding his client so as to withdraw 
an issue^*^ and render formal proof unnecessary.48 


Va.—^Liverpool & London & Globe 
Ins. Co. V. Bolling, 10 S.E.2d 518, 
176 Va. 182. 

64 C.J. p 112 note 29. 

Construction of pleadings as to ad¬ 
missions see Pleading § 61. 
Necessity of proof of matters admit¬ 
ted by the pleadings see Pleading 
§ 523. 

AdmissioiLS by party not having bur¬ 
den of proof 

Where party not having the burden 
of proof admits, either in his plead¬ 
ings or by counsel in open court, 
facts on which the claim of opposing 
party rests, such judicial admission 
relieves party having the burden of 
proof from adducing evidence to 
prove such facts and bars opposing 
party from disputing them and par¬ 
ty having burden of proof is entitled 
to instruction directing jury to take 
admitted facts as positively settled. 
—^Hogsett V. Smith, Mo.App., 229 S, 
W.2d 20. 

Former judgment admitted 
In action against bank which had 
assumed liabilities of another bank 
against which plaintiff had obtained 
judgment, complainant was not re¬ 
quired to introduce the judgment 
where it was admitted by defendant. 
—^Nordin v. Bank of America Nat. 
Trust & Savings Ass’n, 52 P.2d 1018, 
11 Cal.App.2d 98. 

In Pennsylvania 

(1) “A fact averred In the state¬ 
ment of claim, and not specifically 
denied in the affidavit of defense, is 
an admitted fact, but does not be¬ 
come such for purposes of trial, un¬ 
less put before the jury in one of 
three ways: . . . First, by the 

presiding judge stating to the official 
stenographer, in the presence of 
counsel, that certain facts, which he 
details and directs to be placed on 
the notes of trial are averred in the 
statement, and not denied in the affi¬ 
davit, and hence must be treated as 
admitted; or . . . second, by 

counsel directing to be placed on 
such notes certain detailed facts, 
which they admit; or . . . third, 

by offering in evidence specific parts 
of the statement of claim with what 
counsel conceive to be the replies 
thereto contained in the affidavit of 
defense, and having the facts thus 
sought to be established placed on 
the notes of trial as admitted, be¬ 
cause averred in the statement and 
not denied in the affidavit of de¬ 
fense."—^Farbo v. Caskey, 116 A. 543, 
644, 272 Pa. 673—Beuhler v, U. S. 


Fashion Plate Co.. 112 A. 632, 634, 
269 Pa. 428. 

(2) Some latitude must be allowed 
the trial judge and counsel in the in¬ 
troduction of the admitted matter 
where the methods, pointed out 
above, have been substantially fol¬ 
lowed.—Jameson v. Jameson, 80 Pa. 
Super. 254. 

(3) The rule quoted above has 
been followed.—^Bessemer & L. B. R. 
Co. V. Ford Collieries Co., 116 A. 802, 
273 Pa. 166—^Atlas Bolt & Screw Co. 

V. Komins, 10 A.2d 871, 138 Pa.Su- 
per. 474—Toner v. Cain, 98 Pa.'Super. 
477—'Poole Engineering & Machine 
Co. V. Jeddo-Highland Coal Co., 93 
PaSuper. 217. 

42. Ark.—Schuman v. Hughes, 156 
S.W.2d 804, 203 Ark, 395. 

64 C.J. p 112 note 30. 

43. TJ.S.—The Mary J. Kennedy, B. 
C.N.T., 11 P.2d 623, affirmed, C.C.A., 
11 P.2d 626. 

Idaho.—MacDonald v. Ogan, 129 P.2d 
654, 64 Idaho 168. 

La.—Peazel v. Peek, 179 So. 35, 189 
La. 61. 

Mass.—^Kelley v. Peters, 12 N.E.2d 
184, 299 Mass. 166—^Dwyer v. Dwy¬ 
er, 130 N.E. 328, 239 Mass. 188. 
Tex.—Sovereign Camp, W. O. W., v. 
Newberry, Civ.App., 87 S.W.2d 839, 
error dismissed. 

64 C.J. p 112 note 31. 

44. Tex.—Texas Reciprocal Ins. 
Ass’n V. Leger, 97 S.W.2d 677, 128 
Tex, 319. 

45. Cal.—Butler v. Stratton, 212 P. 
2d 43, 95 Cal.App.2d 23—Towns v. 
Towns, 96 P.2d 971, 36 Cal.App.2d 
88 . 

Tex.—Robbins v. McFadden, Civ. 

App., 61 S.W.2d 1032. 

Admission of ‘‘anything that 1 can 
admit” 

In a suit to cancel an assignment 
of interest in a decedent's estate, 
defendant was not required to prove 
allegations of his cross complaint for 
decree quieting title to interest as¬ 
signed where plaintiff voluntarily ad¬ 
mitted "anything that I can admit" 
when defendant started to put in his 
proof.—Towns v. Towns, 96 P.2d 971, 
36 Cal.App.2d 88. 

Pleaded denial OLUllifled by admis¬ 
sions 

Pleaded denial of allegations as to 
noncompliance with bulk sales law 
was nullified by admissions in open 
court.—^Evans v. Herbranson, 41 N. 

W. 2d 113, 241 Iowa 268. 
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Notice of injury 

A city may admit in court that no¬ 
tice of time, place, and cause of in¬ 
jury resulting from defect in high¬ 
way was given, or agree that no is¬ 
sue exists as to such fact, thereby 
obviating the necessity of plaintiff’s 
proving sufficient notice.—Brocklesby 
V. City of Newton, 200 N.E. 351, 294 
Mass. 41. 

Insured’s suicide 

In an action on a life policy, ad¬ 
mission by the beneficiary in open 
court that insured came to his death 
as a result of suicide was in law an 
admission of voluntary, intentional, 
deprivation of self-existence by in¬ 
sured while in his senses, thereby 
relieving insurer of making further 
proof of such facts in order to avoid 
liability under policy.—Southern Life 
& Health Ins. Co. v. Wynn, 194 So. 
421, 29 Ala.App. 207. 

46. Mass.—^Dalton v. Post Pub. Co., 
105 N.E.2d 385, 328 Mass. 696— 
Brocklesby v. City of Newton, 200 
N.E. 351, 294 Mass. 41. 

47. Cal.—^Riverdale Mining Co. v. 
Wicks, 112 P. 896, 14 Cal.App. 526. 

S.D.—^First Nat. Bank of Wheaton, 
Minn., v. Miller, 133 N.W. 264, 28 
S.D. 333. 

Right of attorney to make admis¬ 
sions see Attorney and Client § 100. 

48. Mass.—Harper v. Harper, 106 
N.E.2d 439, 329 Mass. 85—Kelley 
V. Peters, 12 N.E.2d 184, 299 Mass. 
166—Boucher v. Hamilton Mfg. 
Co., 156 N.E. 424, 259 Mass. 259— 
Dwyer v. Dwyer, 131 N.E. 328, 239 
Mass. 188. 

Mo.—Wild V. Pitcairn, 149 S.W.2d 
800, 347 Mo. 915, certiorari denied 
Pitcairn V. Wild, 62 S.Ct. 72, 314 
U.S. 638, 86 L.Ed. 512. 

R.I.—^Washington Trust Co. v. Bish¬ 
op, 80 A.2d 185, 78 R.I. 167. 

64 C.J. p 112 note 34. 

Conclusiveness of admissions see Ev¬ 
idence §§ 379-381. 

Admission held equal to clearest 
proof 

U.S.—France Mfg. Co. v. Jefferson 
Elec. Co., C.C.A.Ohio, 106 F.2d 605, 
certiorari denied 60 S.Ct. 471, 309 
U.S. 657, 84 L.Ed. 1006, rehearing 
denied 60 S.Ct. 689, 309 U.S. 696. 
84 L.Ed. 1036. 

Basis of action by court 

(1) Admissions of counsel as to 
matters to be proved may dispense 
with proof, may be ground of proce¬ 
dure by court, and, if a fact is de¬ 
veloped which must necessarily put 
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However, the ordinary statements of counsel, even 
though not denied, have no probative force unless 
the adverse counsel admits their correctness.'^^ An 
admission in the testimony of a party dispenses 
with the necessity of further proof of the fact ad¬ 
mitted.^® 

Where a party may and does withdraw his ad¬ 
mission on discovering that he has by inadvertence 
or mistake admitted facts which it is proper for him 
to controvert, proof of the facts admitted is neces¬ 
sary,^^ and the admission must be introduced in 
evidence to be entitled to consideration by the 
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jury.52 In order to dispense with proof, it must be 

clear that the fact is uncontroverted.®3 Proof of 
an essential fact not otherwise established is neces¬ 
sary where the fact is not admitted,®^ as where the 
answer does not admit the fact,®® or matter in an 
answer is not deemed admitted by failure to reply,®® 
or where counsel’s admission does not include the 

fact.®7 

Admission of evidence. It does not lie in the 
power of one party to prevent the introduction of 
relevant evidence by admitting the fact which such 
evidence tends to prove.® ^ A party is not bound 


an end to the action, the court may 
on motion act on it and close the 
case.—‘Niosi v. Aiello, D.C.Mun.App., 
69 A2d 67. 

(2) Chancellor had right to consid¬ 
er as part of the evidence admission 
made by counsel in open court.—^Pet- 
tersson v. Bornemann, 47 IT.E.2d 620, 
318 Ill-App. 226. 

Burden of proof held satisfied 
Mo.—^Brown v. Most Worshipful 
Grand Lodge of Ancient Free and 
Accepted Masons for State of Mis¬ 
souri and Its Masonic Jurisdiction, 
App., 124 S.W.2d 538. 

Distinct and formal statements 
Admissions by counsel made in 
good faith at trial in open court to 
dispense with testimony bind their 
clients, but they must be distinct and 
formal and made for express pur¬ 
pose of dispensing with formal proof 
of fact at trial.—^Wilkey v. State ex 
rel. Smith, 192 So. 688, 238 Ala. 696, 
129 A.L.B. 649. 

49. Ohio.—^Lavis v. Teachnor, App., 
63 KE.2d 208. 

Effect of counsel’s conflicting state¬ 
ments 

The trial court is not warranted in 
weighing and choosing between coun¬ 
sel's conflicting statements of expect¬ 
ed proof without receiving evidence. 
—^Kelley v. Peters, 12 N.E.2d 184, 
299 Mass, 166. 

Statements distinguished from ad¬ 
missions 

(1) The admitted facts of a case 
are limited to admissions disclosed 
in record and do not include uncon¬ 
troverted statements of counsel.— 
Davis V. Teachnor, Ohio App., 63 N. 
E.2d 208. 

(2) Statement of counsel for rail¬ 
road that he did not know if coal 
car causing Injury to plaintiff was 
put there or whether it had drifted 
there or if the brakes were defective 
in holding the car was not an admis¬ 
sion of facts by counsel so as to dis¬ 
pense with plaintiff's burden of proof. 
—Woods V. New York, C. & St. L. B. 
Co., 88 N.E.2d 740, 339 Ill.App. 132, 
certiorari denied 71 S.Ct. 48, 340 U.S. 
830, 95 L.Ed. 610. 


50. Cal.—^Wieczorek v. Texas Co., 
114 P.2d 377, 45 Cal.App.2d 450. 

N.J.'—^Marks v. Parker, 117 A. 619, 
97 N.J.Law 672. 

Issue eliminated 

In action for damages sustained 
in collision between plaintiff's auto¬ 
mobile and a truck allegedly belong¬ 
ing to defendant, defendant’s denial 
that his truck was involved in the 
collision and testimony showing that 
all of his trucks were in the posses¬ 
sion and under the control of his 
authorized agents, servants, and em¬ 
ployees at the time of collision, elim¬ 
inated any issue as to the agency or 
scope of employment of driver of 
truck involved in collisio-n.—Sooner 
Distributing Co. v. Langley, 80 P.2d 
690, 183 Okl. 236. 

51. Ga,—^Hutchinson v. Woodward, 
89 S.E. 208, 146 Ga. 326—Wallace 
V, Matthews, 39 Ga, 617, 99 Am.D* 
472. 

52. Idaho.—Anderson v. Hoops, 19 
P.2d 908, 62 Idaho 757. 

53. Ohio.—Goodyear Tire & Rubber 
Co. V. Marhofer, 176 N.B. 120, 38 
Ohio App. 143. 

Admission of liability on contract 
In suit against estate of a dece¬ 
dent to recover on quantum meruit 
for services rendered to decedent 
pursuant to an alleged oral contract, 
defendant's admission of plaintiff's 
right to compensation for such serv¬ 
ices and expenses as he may prove 
he rendered and incurred for dece¬ 
dent after date of alleged unenforce¬ 
able contract dispensed with need of 
offer of proof of alleged contract.— 
Lemire v. Haley's Estate, 23 A.2d 769, 
92 N.H. 10. 

Admission of execution and dellrery 
of notes 

Defendant’s admission of execution 
and delivery of notes dispensed with 
proof thereof, but not with necessity 
of introducing notes in evidence.— 
Stein V. Levins, 171 S.B. 96, 205 N.C. 
302. 

Pormal introduction held Immaterial 
In action against city for injuries 
sustained by slipping and falling on 
defective sidewalk, whether claim 

163 


filed with city council was formally 
admitted in evidence was immaterial 
where instrument was adduced to 
court and was so regarded by coun¬ 
sel in treatment thereof, and court 
was authorized to regard claim as 
part of evidence*, although not for¬ 
mally offered.—Waldon v. City of 
Seattle, 47 P.2d 978, 182 Wash. 493. 
Points included in unlimited admis¬ 
sion 

Unlimited admission at trial that 
defendant manufactured rifle shell 
complained of would include primer, 
its co<ntents, and complete assembly 
with respect to liability of defend¬ 
ant for injury caused by delayed ex¬ 
plosion of shell due to defective 
primer.—^Riggin v. Federal Cartridge 
Corp., 204 S.W.2d 94, 240 Mo.App. 206. 

54. Okl.—Doyle v. Doyle, 89 F.2d 
305, 184 Okl. 672. 

64 C.J. p 112 note 39. 

55. Ohio.—Goodyear Tire & Rubber 
Co. V. Marhofer, 176 N.E. 120, 38 
Ohio App. 143. 

Admission by failure to reply see 
Pleading § 206. 

ITeceesity of proving’ pesrformance 
Where plaintiff brought action for 
specific performance of alleged oral 
contract to make will In favor of 
plaintiff, alleging rendition of serv¬ 
ices to decedent during lifetime as 
agreed, plaintiff was not relieved of 
necessity of proving performance 
when administratrix and collateral 
heirs offered no evidence to sustain 
their affirmative defenses, even if 
such defenses controlled over gen¬ 
eral and special denials and admit¬ 
ted existence of oral contract.—Pei- 
den V. Gibson, Mo., 218 S.W.2d 105. 

56. Ark.—National Annuity Ass’n v. 
McCall, 146 S.W. 125, 103 Ark. 201, 
48 D.R.A.,N.S., 418. 

64 C.J. p 112 note 40. 

57. Pa.—^Piper v. Queeney, 127 A. 
474, 282 Pa. 135. 

64 C.J. p 112 note 41. 

58. Ga.—Carter v. Ray, 28 S.E.2d 
361, 70 Ga.App. 419. 

Me.—Shea v. Hern, 171 A. 248, 13.2 
Me. 361. 

64 C.J. p 112 note 43. 
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to take his adversarys admission.^® The absence 
of an attempt to disprove a fact does not necessarily 
exclude proof of it.®® Although the burden is on 
a party to show a fact, the opponent is not thereby 
prevented from introducing evidence to negative 
such fact so as to avoid adverse inferences.®^ 

On the other hand, the admission of evidence to 
prove matters not controverted is within the dis¬ 
cretion of the court®2 The court is not bound to 
hear evidence of admitted or uncontroverted facts, ®2 
and if it does hear the evidence, it must be limited to 
what would be admissible if the concession had not 
been made.®^ The court, at least where such evi¬ 
dence is irrelevant,®® will exclude evidence to prove 
uncontroverted or confessed facts,®® but, in the ab¬ 
sence of prejudice, its admission is not reversible 
error.®*^ It is not error to refuse the admission of 


evidence to prove matters not controverted.®® Re¬ 
jection of evidence to prove a presumption that a 
person is sane is not error where there is no evidence 
to the contrary.®® Since oral admissions are com¬ 
petent evidence only as to such facts as are provable 
by parol evidence, it is error to exclude from evi¬ 
dence the record of a decree in a prior suit which 
defendant orally admitted.*^® Evidence to prove a 
fact not embraced within an admission should be 
admitted.'^i 

§ 59. - Estoppel and Waiver 

The necessity of introducing evidence to prove a fact 
may be waived by the adverse party, as where a case 
proceeds on the theory that certain facts are not in issue, 
or where a party, ignoring his pleadings, insists that the 
only question for trial is one then specified by him; and 
where a party by stipulation admits a fact, he should 
not be permitted to introduce evidence to contradict it. 


Existence of contradictory evidence 
A party may introduce evidence on 
a matter admitted in the pleadings of 
his opponent where there is other 
evidence tending to contradict the 
fact.—^Zasucha v. Allen, 51 P.2d 1029, 
56 Nev. 339. 

legitimate force of opponent’s evi¬ 
dence 

The introduction of evidence of ad¬ 
mitted facts is permissible where, 
during trial of the case, a party 
seeks to deprive his opponent of the 
legitimate force of material evidence 
by bald admission of a probative fact. 
-^Fuentes v. Tucker, 187 P.2d 752, 
31 Cal.2d 1. 

Where evidence may increase proba¬ 
tive value 

One party should not he permit¬ 
ted by the simple admission of a ma¬ 
terial fact to deny to the other the 
right to introduce more striking and 
informative evidence thereof, which 
may increase its probative value.— 
Hinkle v. Niblett, 43 Pa-Dist & Co. 
441. 

59. Mo.—^Ruppel V. Clayes, 72 S.W. 
2d 833, 230 MoApp. 699. 

64 C.J. p 113 note 44. 

60. Pa.—Schroth v. Philadelphia 
Rapid Transit Co., 124 A 279, 280 
Pa. 36. 

61. Ala.—^Prine v. American Central 
Ins. Co., 64 So. 647, 171 Ala. 343. 

62. Md.—Webster v. P. W. Moore & 
iSon, 71 A. 466, 108 Md. 672. 

64 C.J. p 113 note 47. 

63. U.S.—In re Schemer, D.C.N.Y., 2 
P.Supp. 221, reversed on other 
grounds C.C.A., 68 F.2d 902. 

Ga ,—Tyixie Freight Lines v. Trans¬ 
portation, Inc., 187 S.E. 281, 53 Ga. 
App. 832. 

Mich.—Covell v. Colburn, 13 N.W.2d 
275, 308 Mich. 240. 

64 C.J. p 113 note 48. 

Evidence held properly excluded 
In action by patron against opera¬ 


tor of golf driving range for injuries 
sustained when patron was struck 
by golf ball, exclusion of patron's 
questions to operator as to his knowl¬ 
edge of whether there was danger if 
patrons should stand too closely to¬ 
gether, and whether he did anything 
to prevent them from doing so, was 
proper, where operator testified that 
patrons should stand ten feet apart, 
and it was undisputed that he gave 
patrons no directions.—^Elatz v. Gow, 
75 N.E.2d 438, 321 Ma^s. 666. 

64. Vt.—Hambleton v. TJ Aja Gran¬ 
ite Co., 116 A 102, 95 Vt. 295. 

65. Iowa.—Taylor v. City of Sibley, 
29 ]Sr.W.2d 251, 238 Iowa 1010. 

Mo.—Casto V. Railway Exp. Co., App., 
219 S.W.2d 276. 

Issue held Immaterial because of ad¬ 
missions 

In action in which plaintiff alleged 
that defendant’s agent employed 
plaintiff to assist in brokering pur¬ 
chase of oil properties for agreed 
commission to be paid by defendant, 
of which part had been paid by de¬ 
fendant, issue of agency was imma¬ 
terial where defendant admitted all 
essentials necessary to make it lia¬ 
ble.—Caprock Oil Co. v. Hagan, 76 
P.2d 243, 182 Okl. 124. 

66. Iowa.—Miller v. Miller, 134 N. 
W. 1068, 164 Iowa 344. 

Mo.—^Beckerleg v. Locomotive En¬ 
gineers’ Mut. Life & Accident Ins. 
Ass'n, App., 274 S.W. 917. 

67. Minn.—Schorr v. Minnesota 
Utilities Co., 281 RT.W. 523, 203 
Minn. 384. 

N.C.—Jefferson Standard Life Ins. 
Co. V. Boogher, 36 S.E.2d 493, 225 
N.C. 493. 

64 C.J. p 113 note 61. 

Admlsslou of negUgeuce ou morning 
of trial 

Where defendant in wrongful death 
action, on the morning of trial and 
after jury had been impaneled, filed 
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amended answer admitting negli¬ 
gence, permitting plaintiffs to intro¬ 
duce evidence of negligence was not 
error.—^House v. Pacific Greyhound 
Lines, 95 P.2d 466. 35 Cal.App.2d 336. 

68. Mass.—^Katz v. Gow, 75 N.E.2d 
438, 321 Mass. 666. 

Mo.—^Daly v. Sovereign Camp, W. O. 

W., App., 56 S.W.2d 743. 

Ohio.—King v. Carnahan, 22 N.B.2d 
436, 61 Ohio App. 84. 

64 C.J. p 113 note 52. 

Autopsy 

In widow’s action for mutilation of 
deceased husband’s body by unlawful 
autopsy, where it was admitted that 
if autopsy was legally performed, it 
was done properly and in a scientific 
manner, exclusion of testimony that 
there was no unnecessary cutting, 
was not error.—^Patrick v. Employ¬ 
ers Mut. Liability Ins. Co., 118 S.W. 
2d 116, 233 Mo.App. 261. 

Certifled copies of judgments 
Exclusion from evidence of certi¬ 
fied copies of judgments, showing 
that defendant’s witness had been 
convicted of crimes, was not abuse 
of discretion, in view of witness’ ad¬ 
mission of all such convictions,— 
Braack v. Bailey, 200 P.2d 625, 32 
Wash.2d 60. 

69. Ind.—'Dearmond v. Bearmond, 12 
Ind. 455. 

70. Mo.—^Bank of North America v. 
Crandall, 87 Mo. 208. 

71. Ga.—Carter v. Ray, 28 S.E.2d 
361, 70 Ga.App. 419. 

Wis.—Shannon v. Hoffman, 42 N.W. 

2d 268, 266 Wis. 593. 

64 C.J. p 113 note 67. 

Negligence in form other than as ad¬ 
mitted 

Automobile driver could not, by ad¬ 
mitting excessive speed, prevent 
gratuitous passengers injured in ac¬ 
cident from proving negligence in 
some other form.—Shea v. Hem, 171 
A. 248, 132 Me. 36L 
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The necessity of introducing evidence to prove a 
fact may be waived by the adverse party,72 although 
evidence that is relevant cannot be kept from a jury 
by a waiver of proof if the other party desires the 
testimony out.73 An issue may be expressly waived 
during trial or impliedly waived by the manner in 
which the trial is conducted.74 The fact that more 
attention is given by the respective parties to the 
more important issues involved is not a waiver of 
the necessary proof on a minor issue.76 Where a 
case proceeds on the theory that certain facts are 
not in issue, proof of such facts will be deemed to 
have been waived.^® When defendant ignores his 
pleading and insists that the only question for trial 
is one then specified by him, he thereby waives all 
other grounds of defense.77 

A party may be estopped to insist on the necessity 
of his adversary proving a factJS Thus a party 
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may not avail himself of his adversary’s failure to 
prove a fact where such failure is due to as¬ 
surances, on which reliance is placed, that proof is 
not necessary.79 Where defendant supplies in his 
defense an essential element of plaintiffs case he 
cannot complain of plaintiff’s failure of proof.^® 
Where plaintiff by replication denies facts consti¬ 
tuting a defense and later admits those facts on the 
trial, he cannot later introduce evidence under his 
denial to controvert such facts. 

A waiver of the introduction of evidence by the 
court to prove a fact is not binding on the adverse 
party without his consent.^2 Where defendant ob¬ 
jects to the withdrawal of certain evidence intro¬ 
duced by plaintiff his right to introduce evidence to 
destroy its prejudicial character rests in the dis¬ 
cretion of the court.ss xhe fact that an objection 
is sustained to a question asked plaintiff on the 


73, Tex.—^Kirk v. Head, Civ.App., 
132 S.W.2d 125, affirmed 162 S.W. 
2d 726, 137 Tex. 44. 

64 C.J. p 113 note 69. 

Estoppel to allege error In the ex¬ 
clusion or admission of evidence 
see Appeal and Error § 1606. 

Right of attorney to waive see At¬ 
torney and Client § 100. 

Waiver of: 

Irregularities in the conduct of the 
trial see supra 5 64. 

Objections to the admission of evi¬ 
dence see infra §§ 114-116. 

Tacts held to coustitate waiver 

(1) Defendants in equity suit, hav¬ 
ing asked for and obtained a decree 
dismissing the complaint for insuffi¬ 
ciency of proof, waived the right to 
Introduce evidence.—Kelley v. North¬ 
ern Ohio Co., 196 S.W.2d 236, 210 Ark, 
355. 

(2) Statement of defendant's coun¬ 
sel that he did not desire to keep case 
open for purpose of identifying per¬ 
son talking over phone constituted 
waiver of further proof of identity.— 
American Nat. Bank of Tucumcari v. 
Trinidad Bean & Elevator Co., 24 
P.2d 1105, 37 N.M. 614. 

Tacts held not to constltate waiver 

(1) The fact that court in case of 
equitable cognizance indicated a will¬ 
ingness to hear defendant's testimo¬ 
ny which had been wrongfully ex¬ 
cluded, after verdict of jury was re¬ 
turned, but that defendant refused 
to consent thereto, did not consti¬ 
tute a “waiver" of defendant's right 
to that testimony, where the trial 
court apparently considered the ver¬ 
dict binding and rendered judgment 
in accordance therewith.—Ward v. 
Ward, 119 P.2d 64, 189 Okl. 609. 

(2) Where a caveatrix caveated an 
application of the deceased's sister 


for letter of administration on the 
ground that the caveatrix was the 
legal wife of the deceased, who was 
her third husband, the fact that she 
did not object to a statement of the 
attorney for applicant that caveatrix’ 
second husband was alive did not 
constitute a waiver by caveatrix of 
legal proof of fact that second hus¬ 
band was alive at time of her mar¬ 
riage to deceased, where case was 
tried on theory that her marriage to 
deceased would be invalid if her first 
husband was alive at time of third 
marriage.—^Brown v. Hogan, 34 S.B. 
2d 619, 72 Ga.App. 691. 

73. Ga.—Clayton v. Brown, 30 Ga. 
490—Carter v. Ray, 28 S.E.2d 361, 
70 Ga.App. 419. 

74. Mass.—^Dalton v. Post Pub. Co., 
106 N.E.2d 385, 328 Mass. 596. 

75- Cal.—Gilmore v. Caswell, 224 P. 
249, 65 CaLApp. 299. 

75. Mass.—^Dalton v. Post Pub. Co., 
106 N.E.2d 385, 328 Mass. 695. 

Tex.—^Bnfield Realty & Home Bldg. 
Co. V. Hunter, Civ.App., 179 S.W.2d 
810. 

64 C.J. p 113 note 61. 

Ck>]idact indioatbig ftbot not control 
verted 

(1) A party may not so conduct 
himself through trial as to give ad¬ 
versary party to understand that a 
fact is not controverted and then 
have the fact withdrawn by instruc¬ 
tion from jury's consideration as not 
having been proved.—State ex rel. 
State Highway Commissio-n v. Essel- 
man, Mo.App., 179 S.W.2d 749. 

(2) Where plaintiffs' petition In 
partition suit described the premises 
and defendants in cross-action re¬ 
ferred to the plaintiffs' petition and 
the description given, plaintiffs' peti¬ 
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tion constituted no evidence of the 
facts alleged, but when pleadings of 
adverse parties were introduced in 
evidence, no necessity existed for 
further proof of the facts pleaded by 
all parties.—Kirk v. Head, Tex.Clv. 
App., 132 S.W.2d 125, affirmed 162 
S.W.2d 726, 137 Tex. 44. 

77. R.I.—Leonard v. New England 
Mut. L. Ins. Co., 48 A. 808, 22 R.I. 
519. 

78. N.T.—^Lafayette Trust Co. v. 
Vail, 132 N.Y.S. 86, 147 App.Div. 
173. 

79. N.T.—^Lafayette Trust Oo. v. 
Vail, supra. 

64 C.J. p 114 note 66. 

80. Mich.—^Rickey v. Morrison, 87 N. 
W. 66, 69 Mich. 139. 

Proof held muiecessary 
Where minority stockholder sold 
his stock to president, who agreed to 
pay specified sums secured by as¬ 
signment so that they would be paid 
from salary or dividends paid to pres¬ 
ident, contention of president that 
agreement contemplated payment 
only from moneys received from cor¬ 
poration was held to obviate neces¬ 
sity of direct proof of minority stock¬ 
holder's allegation in injunction ac¬ 
tion that corporation and president 
threatened to disregard agreement 
and to distribute liquidating divi¬ 
dends.—^Nelson V, Nahtel Corp., 289 
N.T.S. 201, 248 App.Div, 221. 

81. Mont.—Swenson v. EUeln- 
Bchmidt, 26 P. 198, 10 Mont 478. 

82. Ky.—^Holmes v. Town of Roches¬ 
ter, 202 S.W. 871, 180 Ky. 362. 

83. Minn.—^Katzenmeyer v. Kuske, 
'209 N.W. 867, 168 Minn. 93. 

Withdrawal of evidence see infra I 
93. 
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^ound of improper cross-examination does not pre¬ 
clude defendant from offering to prove the same 
matter on his defense.^^ 

Stipulations and agreements. A party having 
admitted a fact should not be permitted to intro¬ 
duce evidence to contradict the existence of such 
fact.8B However, an agreement does not preclude 
either party from introducing additional evidence 
not inconsistent with the stipulated facts.^® A 
stipulation admitting liability does not preclude de¬ 
fendant from proving the extent of damages.®*^ A 
stipulation that a party is competent to testify on 
certain subjects does not preclude the opposite party 
from cross-examining him on these subjects.^* 

§ 60. Right of Party to Confront Witnesses 

The right of trial involves the right to confront ad¬ 
verse witnesses. Constitutional enactments providing 
that in criminal prosecutions the accused shall have the 
right to meet the witnesses face to face are applicable 
only to criminal proceedings. 

The right of trial involves the right to confront 
adverse witnesses,and the rule of confrontation 
is to be applied where the witnesses are available 
for that purpose,^® Constitutional enactments pro¬ 
viding that in criminal prosecutions accused shall 
have the right to meet the witnesses against him 
face to face are applicable' only to criminal pro¬ 
ceedings and have no application to the trial of 
civil actions.^ 1 

§ 61. Introduction of Documentary Evidence 

a. In general 


b. Reading documents; inspection by jury 

c. Inspection of evidence by opponent 

a. In General 

Where there Is a large amount of documentary evi¬ 
dence, it is proper for the court In aid of the jury to 
admit the testimony of a competent person who has pre¬ 
pared a tabulated statement in writing, summarizing the 
material facts shown by the documentary evidence which 
is itself in evidence, but the adverse party is entitled 
to examine the abstracts and compare them with the 
original documents. 

Where there is a large amount of documentary 
evidence, it is proper for the trial court in aid of 
the jury to admit the testimony of a competent per¬ 
son who has prepared a tabulated statement in 
writing, summarizing the material facts shown by 
the documentary evidence which is itself in evi¬ 
dence but the adverse party is entitled to ex¬ 
amine the abstracts and compare them with the 
original documents.®® Constructive notice of a 
recorded instrument cannot take the place of proper 
profert and proof.®^ The fact that documents are 
introduced in evidence in another case tried by the 
court on the same day does not warrant their con¬ 
sideration without formal introduction.®^ 

The court should not refuse to permit a transcript 
of testimony taken at another proceeding to be 
marked for identification by the stenographer merely 
because the stenographer acted as such in the prior 
proceeding.®® In order that a party may avail 
himself of a foreign statute the statute must be 
introduced in evidence.®*^ Although judicial notice 
is taken of a legislative act, it is not error to intro- 


84. Ill.—^Hansen v. Miller, 44 Ill. 
App. 550, affirmed 32 N.E. 548, 145 
Ill. 538. 

85. Iowa.—Stephenson v. Stephen¬ 
son, 17 K.W. 456, 62 Iowa 163. 

Tex.—Holland v. Commonwealth Fi¬ 
nance Corp., Civ.App., 118 S.W.2d 
864. 

86. XJ.S.—^Burnham v. North Chicago 
St. R. Co., Ill., 32 C.C.A. <64, 88 F. 
627. 

87. N.Y.—^Pawdrey v. Brooklyn 
Heights R. Co., 72 N.Y.S. 283, 64 
App.Div. 418. 

88. N.Y.—Chankalian v. Powers, 85 
N.Y.S. 768, 89 App.Div. 395. 

89. Ind.—^Tumbleson v. Tumbleson, 
73 N.B.2d 59, 117 Ind.App. 455. 

Tex.—^American Nat. Ins. Co. v. 
Press, Civ.App., 142 S.W.2d 531, 
error dismissed, judgment correct. 

Right of accused in criminal action to 
confront witnesses see Criminal 
Law § 999. 

Purpose' of conftontatloiL 
The purpose of the confrontation 

is to secure for the opponent the op-^ 


portunity of cross-examination, and 
to have the personal appearance of 
the witness before the judge and jury, 
from which they are enabled to ob¬ 
tain the incommunicable evidence of 
a witness’ deportment while testify¬ 
ing, and the benefit of demeanor evi¬ 
dence is more than a secondary and 
dispensable advantage.—S. Buchs- 
baum & Co. v. Federal Trade Com¬ 
mission, C.C,A.7, 153 P.2d 86, sup¬ 
plemented 160 P.2d 121, 

90. U.S.—S. Buchsbaum & Co. v. 
Federal Trade Commission, supra. 

91. Mo,—Geary v. Kansas City, O. 
& S. R. Co,, 39 S.W. 774, 138 Mo. 
'251, 60 Am.S.R. 556. 

N.C.—Chesson v. Kieckhefer Contain¬ 
er Co., 26 S.E.2d 904, 223 N.C. 378. 

92. U.S.—^Rollins v. Rio Grande 
County, Colo., 33 C.C.A. 181, 90 
F. '576. 

Ind.—Thornburgh v. Newcastle, etc., 
R. Co., 14 Ind. 499. 

93. Mich.—^Michigan Bankers* Ass’n 
V. Ocean Acc. & Guarantee Corp., 
264 N.W. 868, 274 Mich. 470. 

N.Y.—^Public Operating Corp. v. 
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Weingart, 13 N.Y.S.2d 182, 257 
App.Div. 379. 
tmvezlfied docnment 
In replevin by assignee of bank¬ 
ruptcy trustee of hotel corporation 
against receiver appointed in mort¬ 
gage foreclosure proceeding to recov¬ 
er chattels which corporation had 
leased to receiver, submitting to jury 
for use in deliberation document tab¬ 
ulating portions of testimony affect¬ 
ing items claimed was error, where 
document was not verified by testi¬ 
mony of person preparing it and ad¬ 
verse party was not afforded oppor¬ 
tunity to cross-examine such witness. 
—Public Operating Corp. v. Weingart, 
supra. 

94. Conn.—BaJahan v. Ealahan, 119 
A. 349, 98 Conn. 176. 

95. Tex.—^Bell Oil & Refining Co. v. 
Price, Civ.App., 251 S.W. 559. 

96. Conn.—Davis v. Greenstein, 163 
A. 161, 112 Conn. 530. 

97. Neb.—Sells v. Haggard, 32 N.W. 
66, 21 Neb. 357. 

64 C.J. p 114 note 85, 



88 C.J.S. 

duce it in evidence.®^ Where improper evidence is 
rejected it is error to permit it to get before the jury 
inirectly in an exhibit.^ 9 

Documents introduced solely for the purpose of 
impeaching an adversary’s testimony need not be 
included in the list of documents which, under court 
rule, is required to be filed by a party planning to 
introduce documentary evidence material to the 
cause.i Exhibits offered and identified should re¬ 
main part of the file until the case is closed.^ An 
exhibition to the jury of an official map, which can¬ 
not be introduced in evidence because it is a gov¬ 
ernment record, has been held not error where a 
photostatic copy of the map, which is not as clear 
as the original, has been introduced and exhibited.^ 

b. Beading Documents; Inspection by Jury 

A witness should not be permitted to read a paper 
to the Jury unless the paper itself has been admitted, 
and it is ordinarily within the discretion of the trial judge 
whether a document shall be read to the jury. 

A witness should not be permitted to read a paper 
to the jury unless the paper itself has been ad- 
mittedA Where a document is admitted, parts of 
it may be read to the jury,5 but the whole of it must 
be read if required.® Where it is agreed that either 
party may read the testimony of a witness as con¬ 
tained in a statement of facts, a party may read a 
part of such testimony.*^ A document which through 
inadvertence was not marked as an exhibit may be 
read by counsel.® Where a statement of a witness 
is read in evidence without objection, refusal of the 
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court to permit the witness to read it is not error.® 
It is ordinarily within the discretion of the trial 
judge whether a document shall be read to the 
jury;i® although, where the object of introduction 
would otherwise be lost, a party has a right to in¬ 
sist on reading the document to the jury.^l At 
least on proper introduction, it is not error to permit 
it to be read to the jury.l® If properly in evidence, 
a document may be read to the jury by a witness 
who has no personal knowledge of the facts.^® 
Where either party introduces a document, the op¬ 
posite party may read as evidence introduced by the 
party who offers it so much of the balance as is 
relevant.^^ Where unauthorized by statute, a wit¬ 
ness may not read documents not proved by him or 
introduced during his examination.^® 

Inspection by jury. Whether documents in evi¬ 
dence should be put in the hands of the jury for in¬ 
spection during the trial is within the discretion 
of the trial court.^® Where documents have not 
been formally introduced in evidence, they may not 
be exhibited to the jury.^^ 

c. Inspection of Evidence by Opponent 

Where a paper la shown to, and read by, a witness 
while on the stand, the correct practice is to permit op¬ 
posing counsel or the adversary to Inspect the paper, al¬ 
though such is not required where the paper is merely 
identified, and not read, by the witness. 

Where a paper is shown to, and read by, a witness 
while on the stand, the correct practice is to per¬ 
mit opposing counsel to inspect the paper,i® or to 


98. Ala.—Cox v. Board of Trustees 
of University of Alabama, 49 So. 
814, 161 Ala. C89. 

99. (Mo.—Brinkman v. Western Au¬ 
tomobile Indemnity Ass’n, 218 S.W. 
944, 205 Mo.App. 71. 

1. Ill.—-Brignall v. Merkle, 28 N.EJ. 
2d 311, 806 I11.APP. 137. 

2. Wash.—^Hinton v. Oarmody, 60 
P.2d 1108, 186 Wash. 242. 

3. W.Va.—^Riddle v. Baltimore & 
O. R. Co., 73 S.B.2d 793. 

4. N.T.—Kesten v. Forbes, 78 N.Y.S. 
i2d 769, 273 App.Dlv. 646. 

W.Va.—Ward v. Lrlverpool Salt & 
Coal Co., 92 S.E. 92, 79 W.Va. 371. 
Readlnir depositions see Infra § 64. 

5. Md.—^Baltimore & O. R. Co. v. 
Hammond, 97 A. 632, 128 Md. 237. 

64 C.J. p 117 note 45. 

6. Ga.—South Carolina Bank v. 
Brown, Dudl. 62. 

7. Tex.—Galveston, etc., R. Co. v. 
Eckles, Civ.App., 54 S.W. 551. 

8. Conn.—^Brown v. Start, 100 A. 
1065, 91 Conn. 667. 

9. Tex.—^B1 Paso Electric Oo. v. 
Whitenack, Civ.App., 297 S.W. 258. 


10. Mo.—^Hoover v. Kansas City Ele¬ 
vated Ry. Co., 140 S.W. E21, 159 
Mo.App. 416. 

64 C.J. p 117 note 50. 

11- N.T.—^Novelty Showcase Co. v. 
Samuel I. Davis & Co., 155 N.Y.S. 
345, 92 Mlsa 210. 

64 C.J. p 117 note 61. 

Befusal held error 
Refusal to permit letter introduced 
as an exhibit to be read into the 
record was error, but not prejudicial 
where jury had full opportunity to 
examine exhibit when they withdrew 
to decide the case and the trial jus¬ 
tice expressly instructed jury to 
study the exhibits.—Llanos v. An- 
dreucci, 48 A.2d 343, 72 R.L 123. 

12- Wash.—^Palmer v. Parker, 168 
P. 1017, 91 Wash. 683. 

13. Colo.—Keith v. Wells, 23 P. 991. 
14 Colo. 321. 

14. U.S.—National Live Stock Cred¬ 
it Corporation of St. Louis v. 
Thompson, C.C.A.N.M., 76 F.2d 696 
—Canister Co. v. U, S., 70 F.Supp. 
904, 108 CtCl. 558, certiorari denied 
68 S.Ct. 207, 332 U.S. 830, 92 Li.Bd. 
404. 


N.D.—^Federal Lend Bank of St. Paul 
V. Wold, 4 N.W.2d 844. 72 N.D. 164. 

64 C.J. p 117 note 54. 

15. Or.—Shepherd v. Inman Poulsen 
Lumber Co., 168 P. 601, 86 Or. 652. 

64 C.J. p 117 note 56. 

16- Idaho.—^Barton v. Dyer, 220 P. 
488, 38 Idaho 1. 

Mass.—O'Reilly v. Duffy, 106 Mass. 
243. 

Taking: documents to jury room see 
infra § 465. 

View and inspection by jury see su¬ 
pra $ 47. 

17- Ind.—Steckbeck v. Worman, 125 
N.E. 418, 71 Ind.App. 666. 

18. Mo.—Corpus juris quoted lu 
Chefifer v. Eagle Discount Stamp 
Co., 156 S.W.2d 591, 594, 348 Mo. 
1023. 

Or.—Spence v. Rasmussen, 226 P.2d 
819, 190 Or. 662. 

Puerto Rico.—^People v. Roldan, 32 
Puerto Rico 134. 

64 C.J. p 117 note 61. 

In criminal prosecutions see Crim¬ 
inal Law S 1036. 

Bight of attorney to advise client 
An attorney, who has taken part 

in an adverse examination of his cll- 
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wrmit the adversary to inspect the paper,al- 
hough such practice or procedure is not required 
p^here the paper is merely identified, and not read, 
by the witness. 20 It is the duty of the trial court 
to aid in every possible way in bringing about a full 
disclosure of all the facts,and when it becomes 
necessary to do so the court should permit written 
instruments to be withdrawn and examined under 
supervision of the court .22 The exhibition of a paper 
to a witness on the stand entitles the opposite party 
to an inspection of the paper,23 and it is error to 
admit documentary evidence without permitting op¬ 
posing counsel the opportunity to inspect it.2^ 
Where a document is produced on request, it may 
be inspected by the party requesting it without 
first being placed in evidence.25 

■ After documents have been admitted in evidence, 
opposing counsel has a right to inspect them at 
any time during the trial.26 Under statutes provid¬ 
ing that in certain instances documents to be ad¬ 
mitted in evidence shall be submitted to the opposite 
party before he announces himself ready for trial. 


the failure so to submit is fatal.27 Where a witness 
admits having kept notes on matters testified to 
but states he is testifying from facts and memory 
and no notes are visible in the courtroom, opposing 
counsel is not entitled to examine the notes referred 
to by the witness.28 

§ 62. — Manner of Introduction 

a. In general 

b. Waiver of formal introduction 

c. Offer of entire document and other 

documents 

a. In Cleneral 

Each piece of documentary evidence should be pre¬ 
sented by Itself to the court, exhibited, if desired, to the 
opposing counsel, identified by the court or stenographer 
with suitable marks, and, if objected to, Its genuineness 
established by testimony. 

It has been said that the courts have never an¬ 
nounced a definite method to be followed in in¬ 
troducing documentary evidence,2® but whether a 
document is in evidence must be determined from 
the facts of each case.®® However, where docu- 


snt, which has later been transcribed 
Into longhand, has a right to Inspect 
such examination, point out any de¬ 
fects therein, and advise his client 
whether or not he should sign It, 
before the latter may be ordered to 
sign it and the deposition be read 
in evidence.—^Zietlow v. Sweger, 192 
N.W. 47, 179 Wls, 462. 

la. Mich.—De Witt v. Prescott, 16 

N.W. 666. 61 Mich. 298. 

22 C.J. p 968 note 86. 

BegiilremeiLt that injured party be 
furalshed oopy of statement 

The statutory requirement that a 
copy of written statement obtained 
from, ejid signed by, an injured per¬ 
son must be given to him within 
thirty days after statement was pro¬ 
cured is a prerequisite to admissi¬ 
bility thereof.—Yeager v. Chapman, 
45 N.W’.2d 776, 233 Minn. 1, 22 A.L.R. 
2d 1260. 

Photographs 

(1) A photograph, when it Is in¬ 
troduced at trial for an evidential 
purpose. Is a '‘document" or “writ¬ 
ing” within rule requiring its sub¬ 
mission for opponent’s Inspection.— 
Spence v. Rasmussen, 226 P.2d 819, 
190 Or. 662. 

(2) The introduction of X-ray pic¬ 
tures of injured part subjected the 
pictures to examination of experts 
of the opposite party.—Kirkpatrick 
V. Neal. Tex.Civ.App., 163 S.W.2d 519, 
error refused. 

(3) The trial court should permit 
photographs and the like to be with¬ 
drawn and examined under supervi¬ 
sion of the court when it becomes 


necessary to do so.—Hicks Rubber 
Co. V. Harper, Civ.App., 131 S.W.2d 
749, error dismissed 132 S.W.2d 679, 
134 Tex. 89. 

ao. U.S.—Calderon v. O’Donahue, C. 

C.N.T., 47 F. 39. 

64 C.J. p 117 note 62. 
ai« Tex.—^Hicks Rubber Co. v. Harp¬ 
er, 131 S.W.2d 579, 134 Tex. 89. 

22. Tex.—^Hicks Rubber Co. v. Harp¬ 
er, supra. 

23. N.Y.—Arnold v. Chesebrough, C. 
C.N.Y., 30 F. 145. 

24. Or.—Tonseth v. Portland Ry., 
Light & Power Co., 141 P. 868, 70 
Or. 341. 

64 C.J. p 118 note 64. 

26. N.T.—Smith V. Rents, 30 NH. 

64, 181 N.Y, 169, 16 L.R.A 138. 

64 C.J. p 118 note 66. 

26. Cal.—Pope V. Dalton, 40 Cal. 
638. 

Colo.—Corpus juris cited in. Silliman 
V. People, 162 P.2d 793, 796, 114 
Colo. 130. 

27. ImwcHs. of controversy 
Admission of defendant’s signature 

on his plea of non est factum, for 
comparison of handwriting, was held 
reversible error, since not submitted 
to plaintiff before he announced 
ready for trial, notwithstanding gen¬ 
uineness of signature was not con¬ 
troverted.—^Beeland v. Clark, 169 S.B. 
681, 47 GaApp. 77. 

28. Idaho.—^Bess v. Bess, 72 P.2d 
286, 58 Idaho 259. 

29. Ind.—^Lowe v, Talbert, 176 N.B. 
86, 177 NEl 339, 93 Ind.App. 884. 

168 


xaentiflcatloii followed by delay in 
offer 

Pa.—^Dominic! v. Ferguson, Com.Pl., 
98 Pittsb.Leg.J. 122. 

30. Okl.—Corpus Juris dted In 
In re King’s Estate, 213 P.2d 844, 
847, 202 Okl. 334. 

64 C.X p 114 note 90. 

Ordinance 

Presentation of bound volume of 
city ordinances for inspection of op¬ 
posing counsel and court in admis¬ 
sion of ordinances was held suffi¬ 
cient compliance with statute regu¬ 
lating the introduction of ordinances 
as against contention that there was 
no “offer” of book, where record 
showed that counsel “produced” 
book, which meant that it was pro¬ 
duced for inspection of court as 
foundation for the submission in ev¬ 
idence of the particular ordinances.— 
Orr V. Hart, 268 N.W. 84, 219 Iowa 
408. 

Court records, orders, or judgments 

(1) Order of county court, direct¬ 
ing county clerk to reissue warrants 
presented for such purpose pursuant 
to preliminary order, was held suffi¬ 
ciently introduced in evidence by 
clerk’s testimony as to date of order 
“calling in all county warrants,” al¬ 
though not read in open court at 
hearing on petition for writ of man¬ 
damus directing clerk to deliver war¬ 
rant to petitioner, who was present 
by attorney.—Austin Western Road 
Machinery Co. v. Blair, 82 S.W.2d 528, 
190 Ark. 996. 

(2) Records in federal court ac¬ 
tion by owner of destroyed cargo 
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mentary evidence is offered, each piece should be 
presented by itself to the court, exhibited, if de¬ 
sired, to the opposing counsel, identified by the 
court or stenographer with suitable marks, and, if 
objected to, its genuineness established by testi¬ 
mony,^^ and in order to receive consideration as 
evidence a document must be offered at the trial.32 
While, according to some decisions, it would seem 
necessary to read the document in order to put 
it in evidence,^^ especially where the court directs 
counsel to read it,34 under other decisions reading 
is apparently not necessary to put the document in 
evidence,^® but it may be read at any time after 
the document is proved.S6 
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A document is not put in evidence by placing it 
on the files of the court, by having it identified 
by a witnesses and marked by the stenographer as 
an exhibit,^^ by reference to it in testimony and 
arguments,^® by admonishing a witness to constdt 
the document,^! or by proof of its execution.-*^ Ex'-- 
hibits must be identified^S and filed with the clerk of 
the court>^ Where exhibits are not identified by the 
party offering them, identification by the opposing 
party is a predicate for their admission.^s The 
marking of an exhibit is not essential to its char¬ 
acter as an instrument of evidence,^® but ordinarily 
it should be properly marked and described for 
identification.^^ Documentary evidence should not 
be introduced in gross but, where peculiar facts 


against tug owners was held admis¬ 
sible without notice in latter’s ac¬ 
tion on carrier’s liability policy.— 
O’Donnell v. Marine Transit Corpo¬ 
ration, 261 N.Y.3. 588. 146 Misc. 502, 
affirmed 266 N.T.S. 982, 240 App.Dlv. 
840. reversed on. other grounds 190 

N. B. 166, 264 N.T. 101, remittitur 
amended 191 N.R 682. 264 N.Y. 596. 
Deed 

Where witnesses in suit to estab¬ 
lish title to realty were shown deed 
and testified concerning it. deed be¬ 
came part of the record although it 
was never formally offered in evi¬ 
dence.—Jones V, I>river, 137 S,W.2d 
729. 282 Ky. 82, 

Part of pleadings 

Where a transcript of the evidence 
heard by an administrative tribunal 
was attached to the pleadings of a 
case when it went to trial, the tran¬ 
script was merely a part of the plead¬ 
ings and did not constitute evidence 
on the issues.—Shell Petroleum Cor¬ 
poration V. Railroad Commission of 
Texas, Tex.Civ.App., 86 S.W.2d 57, 
error dismissed. 

31. Me.—Virgie v. Stetson, 73 Me. 
452. 

82. La—District Grand Lodge, No. 
21, G. U. O. O. P. of Louisiana v. 
Edwards, App., 161 So. 206. 

Ifecesslty that documentary evidence 
be offered at trial 

In a case in which a party, whose 
document had not been properly au¬ 
thenticated, offered to introduce it, 
properly authenticated, at a date sub¬ 
sequent to the trial it was held that 
a document cannot be accepted or 
offered over the other party’s ob¬ 
jection unless it is offered on trial.— 
District Grand Lodge, No. 21, G. U. O. 

O. F. of Louisiana v. Edwards, supra. 

83. N.Y.—Clapp V. Wilson, 6 Den. 
285. 

64 C.J. p 116 note 92. 

34. Ga.—Shlppen Bros. Lumber Co. 

V. Jones, 81 S.E. 1113, 141 Ga. 683. 
86. Mo.—Williams v. Stroub, 67 S. 

W. 875, 168 Mo. 346. 


Wis.—Bushee v. Wright, 1 Finn. 104. 
64 C.J. p 116 note 94. 

86. Ind.—^Harter v. Seaman, 3 
Blackf. 27. 

64 C.J. p 115 note 96. 

Discretionary procedure 
Where court directed that several 
exhibits received in evidence on be¬ 
half of each party should not be read 
at time they were admitted but could 
and should be read when all were 
introduced and counsel were permit¬ 
ted to read exhibits to Jury during 
arguments, such procedure was with¬ 
in discretion of court.—Spriggs v. 
Cheyenne Newspapers, 182 P.2d 801, 
63 Wyo. 416, 

37. U.S.—Oxford Paper Co. v. TT. S., 
Ct.Cl., 66 P.2d 895. 

Me.—Liberty v. Haines, 64 A. 665, 101 
Me. 402. 

38. D.C.—Kay v. Cain, 164 F.2d 305, 
81 U.S.APP.D.C. 24. 

N.Y.—Shelton v. Hoizwasser, 91 N. 
Y.S. 328, 46 Misc. 76. 

39. Ill.-~Casteel v. Millison, 41 lU. 
App. 61. 

N.Y.—Shelton v. Hoizwasser, 91 N. 
Y.S. 328, 46 Misc. 76. 

40. Ohio.—^Burnside v. Cincinnati 
St. Ry. Co., 113 N.B.2d 638, 93 Ohio 
App. 456. 

41. U,S.—Stanley v. Whipple, C.C, 
Ohio, 22 F.Cas.No.13,286, 2 McLean 
35, 2 Robb PatCas. 1. 

4a. N.Y.—Clapp V. Wilson, 6 I>en. 
285. 

43. Cal.—Sand v. Clarke, 181 P.2d 
664, 80 Cal.App.2d 246. 

Identification of books of account see 
Evidence § 684. 

44. Tenn.—^Binkley v. Spivey, 230 S. 
W.2d 207, 33 TenmApp. 143. 

45. U.S.—Pacific Iron & Metal Co. v. 
U. S., 16 CustwApp. 433. 

Marking of opponent’s statement 
Action of defendant’s counsel in 
marking statement which was prop¬ 
erty of plaintiff as defendant’s ex¬ 
hibit and offering all of statement I 
in evidence was held not error, where | 
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defendant offered full statement only 
for purpose of getting into record his 
exception to court’s ruling that en¬ 
tire statement was not admissible.— 
Tri-State Transfer Co. v. Nowotny, 
270 N.W. 684, 198 Minn. 587. 

46. Iowa.—^Maxwell v. McCall, 124 
N.W. 760, 145 Iowa 687. 

64 C.J. p 115 note 4. 

Bffeot of failure to mask 

(1) Clerk’s failure to mark “filed” 
notes clearly offered, filed, and iden¬ 
tified as those filed, does not prevent 
their consideration as evidence in 
action thereon.—'Bank of Montgom¬ 
ery V. Calhoun, La.App., 146 So. 61. 

(2) The fact that two papers, busi¬ 
ness records of plaintiff, were re¬ 
ceived in evidence but, by inadvert¬ 
ence, were not marked as exhibits, 
did not preclude their consideration 
as such by trial court or by appellate 
court.—^Publishers’ Book Bindery v. 
Ziegelheim, 64 N.Y.S. 2d 798, 184 Misc. 
559. 

Oorreotio]i. of failure to mark 
Where no exhibit number was put 
on book of ordinances produced at 
trial, book could be marked as correc¬ 
tion or completion of record, as 
against contention that such marking 
was mere addition to record rather 
than “correction” thereof, since any 
correction of record implies some ad¬ 
dition thereto or subtraction there¬ 
from.—Orr V. Hart, 258 N.W. 84, 219 
Iowa 408. 

47. DescriptioiL of paper in. evidence 
A paper introduced in evidence 

must be described by its date, 
amount, parties, or other identifying 
features so as to leave no room for 
mistakes in the transcribing officer. 
—McDonald v. Crawford, 180 So. 130, 
28 Ala.App. 163. 

48. Minn.—Antel v. St Paul City 
Ry. Co., 157 N.W, 1073, 138 Minn. 
156. 

64 C.J. p 115 note 5. 

Necessity and Tnaninar of segrega¬ 
tions 

Where segregations are necessary 
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§ 62 TRIAL 

justify such action, the court, in its discretion, may 
admit a mass of documentary material.^® Letters 
should not be admitted in mass for the jury to read 
or not as they please.®® However, it has been held 
that documentaiy evidence offered and received in 
evidence on a former trial may be offered in 
mass.®^ 

h. Waiver of Formal Introdnction 

The formal Introduction of documentary evidence 
may be waived. 

Formal introduction of documentary evidence may 
be waived.®® Thus, a formal introduction is waived 
where the court and parties treat an instrument as 
in evidence,®® or where a witness is examined with 
respect to it,®^ or where it is read without objec¬ 


tion,®® or such reference thereto is made by counsel 
in his examination as necessarily leads the jury to 
the conclusion that they are listening to testimony 
concerning the contents thereof.®® 

c. Offer of Entire Document and Other Docu¬ 
ments 

The rule has been stated that a party offering a 
paper in evidence must offer the whole of It Just as It is, 
and, if it requires explanation, the burden is on him to 
explain; however, relevant parts of a writing may be 
submitted' for a special competent purpose without offer¬ 
ing the whole, and the court may and should refuse to 
admit Inapplicable portions of a writing. 

The rule has been stated that a party offering a 
paper in evidence must offer the whole of it just 
as it is, and, if it requires explanation, the burden 
is on him to explain.®*^ A party may not pick out 


out of a mass of papers, accounts, or 
other documentary exhibits, the par¬ 
ty who relies thereon must maJ^e 
them and put tabulations and com¬ 
putations thereof before triers of 
lact in some reasonably accessible, 
concrete and definite form, or the 
matters relied on in the exhibits will 
be considered as not having; been 
proved.—Chas. Weaver & Co. v. 
Phares, 188 So. 12. 186 Miss. 224, 
suggestion of error overruled 188 So. 
670, 186 Miss. 224. 

49. Conn.—^Fox v. Schaeffer, 41 A.2d 
46, 181 Conn. 439, 167 A.L..R. 132. 

ISistvlal 

An order granting a mistrial be¬ 
cause of failure of attorney for a de¬ 
fendant to keep his agreement fol¬ 
lowing a request by the court to 
present many exhibits to attorneys 
for other parties for examination so 
that the exhibits might be offered en 
masse and objections taken in a like 
manner, in order to expedite the trial 
of a case that had been delayed for 
years, was proper, where no adequate 
explanation for failure to comply 
with agreement was given.—^Pirst 
Nat. Bajik of Nutley, N. J., v. Com¬ 
mercial Cas. Ins. Co., 27 N.Y.S.2d 
481, 262 App.Dlv. 794. 

50. CO'nn.—^In re Barber’s Estate, 27 
A. 973, 63 Conn. 393, 22 Lr.R.A. 90. 

51. Leu—Slttler v. Grimes, 8 LaApp. 
363. 

52. K.M.—Corpus OUxls quoted in 
Arias V. Springer, 78 P.2d 153, 159. 

€4 C.J. p 115 note 8. 

53. Ala.—Whitlow V. Moore, 21 So. 
2d 263, 246 Ala 472. 

Cal.—Corpus Juris cited iu Dodson 
V. Greuner, 82 P.2d 741, 744, 28 
Cal.App.2d 418.. 

Minn.—Smith v. Tolversen, 252 N.W. 
423. 190 Minn. 410. 

Okl.—Corpus Juris quoted lu In re 
King’s Estate, 213 P.2d 844, 202 
,03j^„334. 


Or.—^Hanson v. Schrlck, 85 P.2d 356, 
160 Or. 397. 

Va—Martin v.' Winston, 23 S.R2d 
873, 181 Va 94, certiorari denied 
Winston V. Martin, 63 S.Ct. 1330, 
819 U.S. 766, 87 D.Bd. 1716. 

64 C.J. p 116 note 9. 

Agreenuent referred to lu pleadings 
and exhibited to defendaut 

In action to recover payments in 
arrears under separation agreement, 
where the agreement was alleged in 
petition, admitted in answer, and at 
the trial was exhibited to defendant 
who admitted signing it, the agrree- 
ment was in evidence, although not 
formally offered.—^McGuire v. Eller- 
brock, Ohio App., 47 N'.E.2d 999. 
Failure tie announce ‘‘admitted” 

In action on note against adminis¬ 
trator of maker, where parties and 
trial court treated note as being in 
evidence, after plaintiff had offered 
the note and proved the signatures 
thereon, and examination and cross- 
examination elicited many of the ele¬ 
ments contained in the no-te, and 
clerk duly stamped it as an exhibit, 
alleged error in entering judgment 
on note which was not introduced in 
evidence was unavailing although the 
record did not show that the trial 
court had announced “admitted.”— 
Dodson V. Greuner, 82 P.2d 741, 28 
Cal.App.2d 418. 

54. Md.—Wathen v. Pearce, 8 A.2d 
486, 175 Md. 651. 

Mass.—Rohstein v. Sheehan, 37 N.E. 

2d 479, 310 Mass. 221. 

Mo.—^Baker v. Atkins, App., 258 S. 
W.2d 16, 

Ohio.—-McGuire v. Ellerbrock, App., 
47 N,B,2d 999. 

Pa.—Becker v. Prudential Ins. Co. of 
America, 188 A. 400, 124 PaSuper. 
138. 

64 C.J. p 115 note 10. 

Diagram of sceue of accident 
Ala—Ariick v. Fanning, 47 eo.2d 708, 
35 Ala App. 409—Henley v. Dollar, 
44 So.2d 791, 35 AlaApp. 182. 
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55. Va—Corpus juris quoted In 
Martin v. Winston, 23 S.B.2d 873,‘ 
877, 181 Va 94, certiorari denied 
Winston v. Martin, 63 S.Ct 1830, 
319 U.S. 766, 87 L.Ed. 1716. 

64 C.J. p 116 note 11. 

Detters read to Jury by witness • 

In suit on note, wherein plaintiff 
contended limitation was tolled by 
part payments, letters from defend¬ 
ant to plaintiff’s agent, which were 
read to jury by agent during his tes¬ 
timony, would be considered as evi¬ 
dence, notwithstanding they were not 
directly placed in evidence and made 
exhibits.—^Missouri Interstate Paper 
Co. v. Gresham, 116 S.W.2d 228, 233 
Mo.App. 5. 

Beading of document by counsel 
In personal injury action under 
Federal Employers’ Liability Act, 
where company rule relative to re¬ 
quirement to ring bell on moving en¬ 
gine and as to clearance was read by 
counsel in the presence of the court 
and jury, the rule was in evidence, 
although not formally introduced.— 
Godsby v. Thompson, 179 S.W.2d 44, 
362 Mo. 681, certiorari denied 66 S. 
Ct 48, 323 U.S. 719, 89 KBd. 678. 

56. Me.—Lombard v. Chaplin, 56 A. 
903, 98 Me. 309. 

N.T.—Steuben County Bank v. Steph¬ 
ens, 14 Wend. 243. 

57. Pa—^Heyman v. Hanauer, 162 A. 
910, 302 Pa 66. 

64 C.J. p 116 note 14. 

Entire document to be considered see 
Evidence § 774, 

Offer of mutilated poxtiou 

(1) In action to recover money In¬ 
trusted to defendant by decedent dur¬ 
ing his lifetime, excluding offer In 
evidence of part of affidavit of de¬ 
fense was not error, where other por¬ 
tions not offered were explanatory of 
part offered, and formed basis of 
claim that defendant owed nothing, 
since an offer of a mutilated part of 
sentence or paragraph glviug an er- 
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the most favorable parts of correspondence and i 
withhold the unfavorable,58 but the entire corre¬ 
spondence must ordinarily be offered.58 However, 
relevant parts of a writing may be submitted for a 
special, competent purpose without offering the 
whole.55 The admission of a statement contained 
in a document is not erroneous because only part of 
the document is offered where the other side is 
given the right to introduce the whole document.®^ 

Where papers attached or pinned together are 
produced by a party on notice to produce one the 
party requesting may separate them and introduce 
the one noticed to be produced, if they are not one 
and the same.82 On the other hand, whenever an 
exhibit consists of several papers they should be 
fastened together and marked in such manner that 
they will be a unit.88 A party may offer a contract 
in evidence without offering a collateral under¬ 
taking between him and a third person appearing on 
the same paper.®^ Exhibits accompanying a deposi¬ 
tion and contained in a sealed package with the 
deposition when opened at the trial have been held j 
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properly introduced in evidence notwithstanding 
they are not physically annexed to the deposition.®5 
If only a part of a document is tendered, that part 
should be distinctly pointed out.®® Where a judicial 
record offered tends in itself to prove the point in 
issue without reference to, or aid from, other parts 
of the record it may be admitted.®'^ 

The court may,®® and should®® refuse to admit 
inapplicable portions of the writing, and where the 
document contains inadmissible and highly prej¬ 
udicial material, the exclusion of those portions is 
not a matter of discretion with the trial judge but 
is a matter of right.*^® The court may reject the 
offer of a part of a writing where the entire writing 
is necessary'll or may reject a writing without an 
offer of a separate writing which is necessary to an 
understanding of the writing offered.'^® Writings 
may be admitted together where they constitute a 
single document.'^® The court may permit an en¬ 
tire book of rules to be introduced with direction 
to counsel to call the attention of the court to the 
particular rules on which reliance is placed.*^^ 


roneous Impression is not admissible. 

_^Rodgers v. Fleming, 188 A. 861, 326 

Pa. 228. 

(2) Where a documentary exhibit, 
between the time it was identified 
and the time it was offered in evi¬ 
dence, was so mutilated, altered, or 
obliterated that its identity as part 
of a whole exhibit was destroyed, it 
was inadmissible.—^Mahannah v. 
Bergfeld, 274 Ill.App. 97. 

58. Colo.—^Bonfils v. McDonald, 270 
P. 650, 84 Colo. 325. 

Admission of correspondence In en¬ 
tirety see Evidence § 705. 

58. Colo.—James v. James, 170 P. 
285, 64 Colo. 133. 

60. N.C.—^Lupton v. Day, 190 S.E. 
722, 211 N.C. 448. 

Pa—Beaver Trust Co. v. Northwest¬ 
ern Mut. Life Ins. Co., 148 A 471, 
298 Pa. 322. 

Evidence inadmissible in part or for 
a particular purpose see infra § 82. 
Duty to show entire statement of ad¬ 
mission see Evidence § 373. 
ZTecesslty of maJdng restrictions in 
formal offer 

Fact that plaintiff offered in evi¬ 
dence part of affidavit of defense for 
specific purposes would not affect 
admissibility of pleading as evidence 
in absence of such restrictions in 
the formal offer which was made.— 
Rodgers v. Fleming, 188 A 861, 325 
Pa. 228. 

Pertinent portions read hy parties 
In suit for total and permanent 
disability benefits tmder group pol¬ 
icy, failure to introduce the policy 
as a whole and only reading to trial 
court and jury the parts thereof 


with respect to total and permanent 
disabilities was within parties’ priv¬ 
ilege.—Crawford v. Metropolitan Life 
Ins. Co., Mo.App., 167 S.W.2d 916. 

In absence of objection 
In action on fraternal benefit cer¬ 
tificate which incorporated insurer’s 
constitution providing that insurer 
would not be liable for any accident 
while member was under influence of 
intoxicating liquor, portion of rec¬ 
ord of hospital to which insured 
was admitted after accident, relat¬ 
ing to insured’s condition, was not 
inadmissible because the whole of 
the hospital record was not put in 
evidence where no specific objection 
that only part was offered was made. 
—^Reed v. Order of United Commer¬ 
cial Travelers of America, C.C.AN, 
Y., 123 P.2d 252. 

Newspapers 

Where parts of newspapers are 
introduced in evidence, record need 
not be encumbered by reading news¬ 
papers into the record.—Allen Brad¬ 
ley Co. V. Local Union No. 3, Interna¬ 
tional Brotherhood of Elec. Workers, 
D.C.N.Y., 29 F.Supp. 769. 

61. Ill.—Niederle v. Chicago Rapid 
Transit Co., 264 IlLApp. 347. 

62. S.C.—^Rhodes v. Granby Cotton 
Mills, 68 S.E. 824, 87 S.C. 18. 

Compelling production of documents 
see Evidence §§ 763-762. 

03 , Or.—^Rose v. Denn, 213 P.2d 810, 
188 Or. 1. 

OA. Ala.—^Baker v. Lehman, Weil & 
Co., 66 S.O, 321, 186 Ala. 493. 

65. Ala.—Jordan v. Rice-Stix Dry 
Goods Co., 48 So.2d 58, 35 Ala.App. 
441. 


66 . Ga.—Jones v. Grantham, 5 S.E. 
764, 80 Ga. 472. 

67. Mont.—^Ragsdale v. Bothman, 
263 P. 972, 81 Mont. 408. 

Admissibility of incomplete Judicial 
records see Evidence S 647. 

68 . Al 6 L—^Williams v. Oates, 102 So. 
712, 212 Ala. 396. 

64 C.J. p 116 note 23. 

69. Wash.—^Proctor v. Appleby, 188 
P. 481, 110 Wash. 403. 

64 C.J. p lie note 24. 

70. Pa.—Capozi V. Hearst Pub. Co., 
92 A.2d 177, 371 Pa. 603. 

DoonmeiLt otherwise admissible 
Rule that a party may not offer in 
evidence the portions of a document 
which are beneficial to his case and 
withhold the harmful portions does 
not apply to a document otherwise 
admissible which contains matter 
that is highly prejudicial, unless ex¬ 
clusion of latter adversely affects 
party insisting on Introduction of 
document in its entirety.—Capozi v. 
Hearst Pub. Co., supra. 

71. Wash.—Gibson v. New York 
Life Ins. Co., 172 P. 920, 102 Wash. 
180. 

64 C.J. p 116 note 25. 

72. Wash.—^MacRae v. Fidelity & 
Deposit Co. of Maryland, 253 P. 
786, 142 Wash. 566. 

64 C.J. p 116 note 26. 

73. Mass.—American Surety Co. of 
New York v. 14 Canal St., 176 N.B, 
786, 276 Mass. 119. 

64 C.J. p 116 note 27. 

74L S.C.—^McCrary v. Southern Ry. 
Co., 66 S.E. 3, 83 S.C. 103, 18 Ann. 
Cas. 840. 
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§§ 63-64 TRIAL 

§ 63. -Matters Included in Offer 

Depending on the facts of the particular cases, vari¬ 
ous matters have been held to be included, or not to be 
Included, In the offer of documentary evidence. 

When an account book is laid in evidence, the 
entire contents thereof are not necessarily in evi¬ 
dence.'^ 5 The offer of a record of a prior suit be¬ 
tween the same parties includes interrogatories on 
file in the suit and the order of court taking them 
for confessed.*^® Where an offer of an abstract of 
title is unlimited, it carries with it all entries relating 
to the chain of title.77 a bill of sale referring to an 
inventory which is attached thereto carries with it 
the inventory.*^® Where the court rules that certain 
papers be offered by title, admission of the papers 
specifically offered does not carry with them other 
papers attached thereto.*^® While, according to some 
decisions, the offer and admission of certain instru¬ 
ments does not carry into evidence the indorsements 
thereon,®® in other cases indorsements on instru¬ 
ments are put into evidence by the offer and admis¬ 
sion of the instrument.®! Under statutes providing 
that the official entry of the proper officer shall be 
sufficient evidence of its registry, the offer and ad¬ 
mission of the instrument carries with it the cer¬ 
tification of filing and recording.®® 

Indorsement on note or certificate of deposit. 
While there is authority to the contrary,®® it has 
been held that indorsements are no part of a note, 
and they are not put in evidence by the introduction 
of the note®4 or certificate of deposit.®® In order to 
put the indorsement in evidence it must be identified, 


88 C.J.S. 

offered, and received in and of itself independent¬ 
ly.®® 

§ 64. Reading Depositions 

Interrogatories and answers thereto, when offered and 
read to the Jury by the party taking them,, are evidence 
in the cause, but the taking and filing of a deposition 
do not make it evidence, and until offered Its admissibil¬ 
ity cannot be determined. 

Interrogatories and answers thereto, when offered 
and read to the j*ury by the party taking them, are 
evidence in the cause.®*^ Although a statute pro¬ 
vides that a deposition may be read by either party 
and will then be deemed the evidence of the party 
reading it, in a trial without a jury it is not neces¬ 
sary that the deposition be actually read when pre¬ 
sented as evidence.®® The taking and filing of a 
deposition do not make it evidence, and until of¬ 
fered its admissibility cannot be determined.®® The 
offering of a deposition by question and answer has 
been held proper as it gives the opposing party an 
opportunity to object to the admission thereof and 
the court an opportunity to rule on the objection.®® 
Where a deposition is admissible, the court may 
permit one counsel for the party introducing the 
deposition to stand at the bar and read the ques¬ 
tions and the other counsel to sit in the witness 
chair and read the answers.®! Whether all the evi¬ 
dence taken on commission shall be read at length or 
whether read in part and stated in part or stated 
by counsel is a matter of discretion for the trial 
court.®® If it is necessary to take the deposition 
of a large number of witnesses to prove payments 
made by them, it would be admissible to have an in- 


7S. Conn.—^Peck v. Pierce, 28 A, 524, 
63 Conn. 310. 

64 C.J. p 116 note' 29. 

70L La.—Walker v. Vlllavaso, 18 La. 
Ann. 715. 

64 C.J. p 116 note 30. 

77. Colo.—^Hochmuth v. Norton, 9 P. 
2d 1060, 90 Colo. 453. 

78. Mo.—^Knoche v. Perry, 90 Ma 
App. 483. 

79. Mich.—^Tale State BanK v. 

Fletcher, 139 N.W. 1028, 173 Mich. 
585. 

64 C.J. p 116 note 33. 

50. Neb.—^Levy v. Cunningham, 76 
N.W. 882, 56 Neb. 348. 

64 C.J. p 116 note 34. 

51. Or.—^Laurent v. Lanning, 51 P. 
80, 32 Or. 11. 

64 C.J. p 116 note 35. 

S8. Ala.—^Polytinsky v. M. F. Pat¬ 
terson & Son, 57 So. ISO, 8 Ala. 
App. 302. 

64 C.J. p 117 note 37. 

S3. Mo.—Williams v. Schmeltz, 14 S. 
W.2d 966, 223 Mo.App. 477. 


84. Or.—^Witt V. Campbell-Lakin Se- 
gar Co., 66 Or. 144, 134 P. 316. 

64 C.J. p 117 note 40—8 C.J. p 1060 
note 29. 

85. Neb.—Commercial Inv. Corpora¬ 
tion v. Farmers" State Bank of 
Brunswick, 225 N.W. 758, 118 Neb. 
678. 

Wyo.—Capitol Hill State Bank v. 
Rawlins Nat. Bank of Rawlins, 
160 P. 1171, 24 Wyo. 423, 11 A.L.R. 
937. 

88 . Neb.—Commercial Inv. Corpora¬ 
tion V. Farmers* State Bank of 
Brunswick, 225 N.W. 758, 118 Neb. 
678. 

64 C.J. p 117 note 42. 

87. Ala.—^McGahey v. Albritton, 107 
So. 751, 214 Ala. 279. 

88 . Philippine.—Baron v. David, 51 
Philippine 1. 

89^ D.C.—^Butler v. McCalip, Mun. 
App., 54 A.2d 644. 

90. Neb.—^Hill v. Interstate Transit 
Lines, 288 N.W. 508, 137 Neb. 110. 
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Deposition, as testimony 
A ‘"deposition de bene esse,** filed 
in court where action is pending, is 
not a document to be formally offer¬ 
ed and marked as an exhibit at the 
trial, but is testimony to be read at 
the trial, as far as relevant and com¬ 
petent, as though the witness were 
present in court.—^Milprint, Inc., v. 
Macleod Laboratories, 22 A.2d 566, 
127 N.J.Law 333. affirmed 25 A.2d 
898, 128 N.J.Law 320. 

91- U.S.—^Vagaszki v. Consolidation 
Coal Co., N.T., 226 F. 913, 141 C.a 
A. 37. 

64 C.J. p 118 note 72. 

98. parts of it be manifestly ir¬ 
relevant, they may, on that ground, 
be omitted, under the direction of the 
court: that, however, is not the priv¬ 
ilege of the party, but the exercise 
of a duty by the court, for the des¬ 
patch of business, and saving of 
[ time and trouble.**—Southwark Ins. 
ICO. V. Knight, 6 Whart (Pa.) 327, 
I 330. 
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telligent and brief summary of the essential facts 
stated by them made up in such form that the court 
or jury might understand it without the necessity of 
hearing all that the witnesses had to say.^s 

Number of depositions. The trial court in its dis¬ 
cretion may, sometimes by reason of statute, restrict 
the number of witnesses and the number of deposi¬ 
tions to be read to prove a particular fact.^^ 

§ 65. Separation and Exclusion of Witnesses 

Except as to parties, whether or not to exclude wit¬ 
nesses and direct that they be examined out of the hear¬ 
ing of each other usually is within the discretion of the 
court. 

Except in a few jurisdictions where it is a matter 
of right on a proper request therefor,^^ whether 
or not the court in a civil case will exclude witnesses 


TRIAL §§ 64-65 

from the courtroom during the trial and direct that 
they shall be examined out of the hearing of each 
other, or shall be ''put under the rule,'^ as it is often 
termed, is within the discretion of the court,®® 
which is not subject to review except in case of 
manifest abuse and prejudice to the party complain¬ 
ing, as considered in Appeal and Error § 1610. 
Statutes empowering the trial court to exclude wit¬ 
nesses have been construed as conferring discre¬ 
tionary power.®*^ The court should, at the request 
of either party, exclude the witnesses so that each 
witness’ testimony should be stated, uncolored by 
what others testify.®® The court may order that 
witnesses be separated and examined, each out of 
the hearing of the others,®® or that a witness be ex¬ 
cluded while the deposition of another witness is 
read.^ Except where provided for by statute^ the 


93. Ky.—Maryland Fidelity Deposit 
Co. V. Champion Ice Mfgr., etc., Co., 
117 S.W. 393, 133 Ky. 74. 

94 . Cal.—In re Wineteer's Estate, 
167 P. 516, 176 Cal. 28. 

Ill.—Gray v. St. John, 35 Ill. 222. 

64 C.J. p 118 note 77. 

96. Ga.—^Poultryland, Inc., v. Andei> 
son, 37 S.E.2d 785, 200 Ga. 549. 
Miss.—^V. L. Holcomb, Inc. v. City 
of Clarksdale, 65 So.2d 281, 217 
Miss. 892. 

96. U.S.— "U. S. V. 5 Cases, More or 
Less, Containing “Figlia Mia 
Brand,” C,A.Conn., 179 F.2d 619, 
certiorari denied 70 S.Ct. 997, 339 

U.S. 963, 94 L.Ed. 1372—Corpas 
Juris cited in National Labor Re¬ 
lations Board V. Quality & Service 
Laundry, C.C.A., 131 F.2d 182, 183, 
certiorari denied Quality & Service 
Laundry v. National Labor Rela¬ 
tions Board, 63 S.Ct. 831, 318 U.S. 
775, 87 L.Ed. 1144—Corpus Juris 
quoted in Coonan v. Baltimore & O. 

R. Co., D.C.Pa., 25 F.Supp. 834, 
835. 

Ark.—^Arkansas Motor Coaches v. 
Williams, 116 S.W.2d 686 , 196 Ark. 
48. 

Cal.—Gordon v. McGaslin, 143 P.2d 
359, 61 Cal.App.2d 640. 

D.C.—^Bedrosian v. Wong Kok Chung, 
Mun.App., 33 A.2d 811. 

La.—^Finkelstein v. Naihaus, Ajpp., 
151 So. 686 . 

Mich.—Coburn v. Goldberg, 40 N.W. 

2d 1'50, 320 Mich. 280. 

Mo.—Corpus Juris cited in Crews v. 
Kansas City Public Service Co., Ill 

S. W.2d 64, 60, 341 Mo. 1090. 

Mont.—Smith v. Armstrong, 198 P. 

2d 796, 121 Mont. 377. 

N.Y.—Capitol Cab Corp. v. Anderson, 
85 N.T.S.2d 767, 194 IMisc. 21 , af¬ 
firmed 100 N.Y.S.2d 39, 197 Misc. 
1035—^Publishers Book Bindery v. 
Ziegelheim. 64 N.T.S. 2 d 798, 184 
Misc. 559. 


S.C.—Payne v. Atlantic Greyhound 
Bus Lines, 188 S.E. 4*26, 182 S.C. 58. 
Tex.—Medrano v. City of El Paso, 
Civ.App., 231 S.W.2d 614—Vaughn 

V. Gulf Ins. Co., Civ.App., 161 S. 

W. 2d 227—^Texas Indem. Ins. Co. 
V. Hubbard, Civ.App., 138 S.W.2d 
626, error dismissed, judgment cor¬ 
rect. 

Utah.—^Xenakis v. Garrett Freight 
Lines. Inc., 265 P.2d 1007. 

Va.—United Dentists v. Common¬ 
wealth, 173 S.E. 608, 162 Va. 347. 
Wash.—^Devlin v. Department of La¬ 
bor and Industries of Washington, 
78 P,2d 952, 194 Wash. 649—Gat- 
terdam v. Department of Labor and 
Industries, 66 P.2d 693, 186 Wash. 
628. 

64 C.J. p 118 note 81. 

Exclusion of: 

Parties see infra § 68. 

Witnesses in criminal case see 
Criminal Law § 1010. 

Dlscretlou held uot abused 
U.S.—^U. S. V. 6 Cases, More or Less, 
Containing “Figlia Mia Brand,” C. 
A.Conn., 179 F.2d 519, certiorari 
denied 70 S.Ct. 997, 339 U.S. 963, 
94 L.Ed, 1372—^Twachtman v. Con¬ 
nelly, C.C.A.Ohio, 106 F.2d 501. 
S.C.—^Payne v. Atlantic Greyhound 
Bus Lines, 188 S.B. 426, 182 S.C. 
68 . 

Tex.—Texas Indem. Ins. Co. v. Hub¬ 
bard, Civ.App., 138 S.W.2d 626, 
error dismissed, judgment correct. 

lizclusioiL held proper 
Tex.—Phillips v. Bowie, Civ.App., 127 
S.W.2d -622, error dismissed, judg¬ 
ment correct. 

W.Va.—Smith v. Smith, -22 S.B.2d 
647, 126 W.Va. 24. 

Ezclusiou of all witnesses except 
the one testifying was not warranted 
in absence of showing of any par¬ 
ticular reason therefor.—Coonan v. 
Baltimore & O. R. Co., D.C.Pa., 26 
F.Supp. 834. 


Elements considered 
What practical measures should be 
taken to enforce rul-e depends on 
purpose sought to be effected, fa¬ 
cilities of court house and court oflB.- 
cers, witnesses^ personal needs, 
length of time sequestration is de¬ 
sired, etc., so that rigor of rule in 
such details may be relaxed under 
varying conditions in discretion of 
court.—Capitol Cab Corp. v. Ander¬ 
son, 85 N.Y.S.2d 767, 194 Misc. 21, 
affirmed 100 N.Y.S.2d 39, 197 Misc. 
1036. 

97. Tenn.—^Anderson v. Putnam 

County Beer Board, 201 S.W.2d 994, 
184 Tenn. 623. 

Tex.—Medrano v. City of El Paso, 
Civ.App., 231 ja.W.2d 614. 

64 C.J. p 119 note 83. 

Season for role 

The rule for exclusion of witnesses 
is to prevent witnesses from hearing 
testimony of other witnesses and tes¬ 
tifying in such manner as to conform 
to their testimony, even though not 
conscious of such Influence.—Spe- 
shiots V. Coclanes, 224 S.W.2d 663, 
311 Ky. 647. 

98. Ga.—Poultryland, Inc., v. Ander¬ 
son, 37 S.B.2d 785, 200 Ga. 649. 

N.Y.—Philpot V. Fifth Ave. Coach 
Co., 128 N.T.S. 36, 142 App.Div. 
811—Capitol Cab Corp. v. Anderson, 
85 N.Y.S.2d 767, 194 Misc. 21, af¬ 
firmed 100 N.Y.S.2d 39, 197 Misc. 
1035. 

99. U.S.—Joice v. Alexander, D.C., 
13 F.Cas.No.7,435, 1 Cranch C.C. 
628. 

N.D.—Crosby v. Minneapolis, St. P. & 
S. S. M. Ry. Co., 222 N.W. 476, 57 
N.D. 447. 

1. U.S.—Patton V. Janney, D.C., 18 
F.Cas.No.10,836. 2 Cranch C.C. 71. 

2. Ark.—St. Louis, I. M. & S. Ry. 
Co. V. Pate, 118 S.W. 260, 90 Ark 
185. 
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§§ 65-67 TRIAL 

rule of excluding witnesses from the courtroom is 
said to be but a rule of court^ and is not enforced 
unless invoked by the parties to the litigation.'* 

Consultation of witnesses with counsel. It is 
within the discretion of the court to permit a wit¬ 
ness under the rule to testify after counsel is per¬ 
mitted to consult with him.5 The fact that a wit¬ 
ness who had testified, talked with counsel during 
a recess without having been warned not to do 
so, will not preclude him from answering a question 
that is a summation of his previous technical testi¬ 
mony.® 

Discovery of witness after rule, A person who is 
not a witness at the time of the rule and who re¬ 
mains in the courtroom may afterwards be sworn 
and allowed to testify where counsel did not previ¬ 
ously know that it would be necessary to call him 
but the court may decline to permit such witness 
to testify if his evidence is merely cumulative and 
if no reason is assigned for failure to have him 
summoned in time to be put under the rule.® 

§ 66. -Time and Manner of Making Ap¬ 

plication 

The request to exclude witnesses should be season¬ 


ably made; and In the absence of a statute providing 
otherwise, the application should be made at the com¬ 
mencement of the case and comes too late If made after 
testimony has been received. 

The request to exclude witnesses should be sea¬ 
sonably made.® In the absence of a statute provid¬ 
ing otherwise,^® the application should be made at 
the commencement of the case,^i and comes too late 
if made after testimony has been received.12 Tiie 
proper practice is to furnish opposing counsel with 
a list of witnesses so that they may be put under 
the rule.^® There is no necessity to put down the 
names of witnesses who are not in attendance.^* 
When they do attend, the party intending to swear 
them must either put their names on the list or see 
that they do not come into court before they are 
called to testify.^® The order is usually made with¬ 
out requiring any special showing.^® 

I 57 . -Excusing Witnesses from Rule 

The court in its discretion may excuse a particular 
witness from a rule for separation of witnesses. 

Ordinarily the determination of the question of 
allowing some witnesses to remain in the courtroom 
after a rule for separation is ordered is in the dis¬ 
cretion of the trial court.^*^ The court may excuse 


3. Miss.—Wilson v. Peacock. 71 So. 
296. Ill Miss. 116. 

4. Miss.—Wilson v. Peacock, suipra. 

6. Tex.—Missouri, KL & T. Ry. Co. 

V. Pacheco, Civ.App., 185 S.W. 1051. 
64 C. J. p 122 note 73. 

In criminal prosecutions see Criminal 
Law '§ 1010. 

Where obJeotloxL is raised to party's 
trial attorney speaking with such 
party's witnesses, excluded from 
courixoom under rule, during court 
recess, better practice is to permit 
such attorney's adversary to call in¬ 
cident to attention of court in first 
instance apart from jury.—Capitol 
Cab Oorp. v. Anderson, 85 N',T.S.2d 
767, 194 Mlsc. 21, affirmed 100 N.Y.S. 
2d 39, 197 Misc. 1036. 

6. R.I.—^Reynolds v. State Board of 
Public Roads, 173 A. 126, 54 R.I. 
289. 

7. Oa.—Wallace v. Mize, 112 S.E. 
724, 163 Ga. 374. 

Ill.—Goodenough v. Oberhardt, '27 N. 

E.2d 476, 805 Ill.App. 492. 

64 C. J. p 122 note 76. 

In criminal prosecutions see Criminal 
Law § 1016. 

8. Ky.—Crenshaw v. Gardner, 76 S. 

W. 2'6, 26 Ky.L. COe. 

9. Mich.—^In re Hillman's Estate, 
185 N.W. 684, 217 Mich. 142. 

10. Ga.—Chedel v. Mooney, 123 S.B. 
300, 158 Ga. 297. 

64 C. J. p 119 note 91. 


Whether party has waived his right 
to invoke rule by his delay in request¬ 
ing invocation of rule will depend on 
circumstances of case, and while par¬ 
ty can not get all benefits of having 
his witnesses present while others 
are testifying and then Invoke rule 
as against his adversary, party does 
not waive his right by not invoking 
rule at beginning of taking of testi¬ 
mony.—^Medrano v. City of El Paso, 
Tex.Clv.App.. -231 S.W.2d 514. 

11. Del.—^Pritchard v. Henderson, 60 
A. 217, 19 Del. 128. 

Tex.—^Ellsworth v. Ellsworth, Civ. 

App., 151 S,W.2d 628, error refused. 
Sefusal to exclude held erroneous 
Qu.—^Poultryland, Inc., v. Anderson, 
37 S.E.2d 785, 200 Ga. 549. 

12. Del.—^Pritchard v. Henderson, 50 
A. 217, 19 Del. 128. 

13. S.C.—^Anonymous, 19 S.C.L. 2-51. 

14. S.C:—^Anonymous, supra. 

15. S.C.—^Anonymous, supra. 

16. Ill.—^Hoone v. Olehy, 130 N.E. 
476, 297 Ill. 160. 

17. Ark.—Arkansas Motor Coaches 

V. Williams, 116 S.W.2d 685, 196 
Ark. 48. 

Ky.—Speshlots v. Coclanes, 224 S. 

W. 2d 653, 311 Ky. 647—Glens Falls 
Ins. Co. V. Hall, 79 S.W.2d 383, 259 
Ky. 26. 

Ohio.—Kight v. Boren, App., 67 N.B. 
2d 48. 

Tenn.—Johnson v. Ely, 205 S.W.2d 
769, 30 Tenn.App. 294. 
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Tex.—Sugg V. Sugg, Civ.App., 152 

S.W. 2d 446, error dismissed— 

Vaughn v. Gulf Ins. Co., Civ.App., 
151 S.W.2d 227—PortlLla Drilling 
Co. v. Miller, Civ.App., 144 S.W.2d 
93C, error dismissed, judgment cor¬ 
rect—Corpus Juris cited in Wise v. 
City of Abilene, Civ.App., 141 S.W. 
2d 400, 403, error dismissed, judg¬ 
ment correct—Texas Indemnity 
Ins. Co. V. Hubbard, Civ.App., 138 
S.W. 2d 62'6, error dismissed, judg¬ 
ment correct—Southland Grey¬ 
hound Lines v. Matthews, Civ.App., 
74 S.W.2d 713, error dismissed. 

64 C.J. p 119 note 2. 

Competency of witness not under 
rule see infra § 69. 

In criminal prosecutions see Crim¬ 
inal Law § 1011. 

Parties to action see infra § 68. 

Pisoretion held not abused 
(1) In general. 

Ala.—First Nat. Bank v. Lartigue, 
173 So. 21, 233 Ala. 670. 

Cal.—Gordon v. McGaslin, 143 P.2d 
359, 61 Cal.App.2d 540. 

Mich.—Coburn v. Goldberg, 40 N.W. 
2d 150, 326 Mich. 280. 

Ohio.—Meyer v. Renner Co., App., 
109 N.E.2d 573—City Loan & Sav. 
Co. v. White, App., 73 N.E.2d 811. 

Tex.—Southern Ice & Utilities Co. v. 
Richardson, 95 S.W. 2d 956, 128 Tex. 
82—Hicks V. Frost, Civ.App., 195 S. 
W.2d 606, error refused no reversi¬ 
ble error—^Tates v. Pacific Indem. 
Co.. Civ.App., 193 S.W.2d 266, re¬ 
fused no reversible error—Sugg v. 
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a particular witness from the rule,i8 especially 
where the court requires such witness to be sworn as 
the first of the witnesses for the side which is offer¬ 
ing him as a witness.!^ The action of the trial 
court will not be disturbed unless its order was 
arbitrary and prejudicial.^® The failure of counsel 
to object to a witness remaining in court under its 
permission waives any error .21 

Witnesses in rebuttalj it has been held, should not 
be placed under the rule.22 

Agents and officers of parties. Where the party 
is necessarily absent, his agent, whose presence is 
required by counsel because of his knowledge of the 
case, shotdd not be excluded.^® Where a corpora¬ 
tion is a party, it is not error to refuse to permit 
an officer24 or employee^® thereof to remain for the 
purpose of advising with counsel, unless it appears 
that he has been put in control of the litigation.^® 
Where two ofiScers of a corporation are witnesses, 
one of them may be put under the rule.27 

Attorneys, Attorneys of record, who are also 
witnesses, are usually exempted from the operation 
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of the rule,28 although they are not actively conduct¬ 
ing the proceeding.29 This is especially true where 
at the time of the rule it was not known that the at¬ 
torney would become a material witness.^® On the 
other hand, exclusion of one of defendant’s at¬ 
torneys has been held not to be prejudicial. 

Medical experts. While the court may exempt 
a medical expert from the rule,22 the better prac¬ 
tice would be to put such witness under the rule.®® 
At least the exclusion of such witness from the 
courtroom is not prejudicial.®* 

§ 68. -Parties 

While In some Jurisdictions It Is discretionary with 
the trial court to exclude from the courtroom a party to 
the action as a witness, as a general rule a party to the 
action who is a witness In the case cannot be put under 
the rule. 

While in some jurisdictions it is discretionary with 
the trial court to exclude from the courtroom a party 
to the action as a witness,®® as a general rule a party 
to the action who is a witness in the case cannot 
be put under the rule.®® Statutes authorizing the 


Sugff. Clv.App., 162 S.W.2d 446, er¬ 
ror dismissed—^Vaughn v. Gulf Ins. 
Co., Civ.App.. 161 S,W.2d 227. 
Utah.—^XenaJds v. Garrett Freight 
Lines, Inc., 265 P.2d 1007. 

(2) Where court refused to per¬ 
mit handwriting expert, who was 
witness for defendants, to remain in 
courtroom after order.—^Union De¬ 
posit Co. V. Driscoll, P.2d 815, 93 
Colo. 381. 

(8) Where court permitted witness 
who was very deaf to testify not¬ 
withstanding he was in courtroom 
after rule was invoked.—White v. 
McCoy Land Co., 87 S.W.2d 672, 229 
Mo.App. 1019, affirmed White v. Scar- 
ritt, 111 S.W.2d 18, 841 Mo. 1017. 

18. Ga.—Ezell v. Mobley, 129 S.E. 
532, 160 Ga. 872. 

N.T.—^Publishers* Book Bindery v. 
Ziegelheim, 54 N.T.S.2d 798, 184 
Misc. 559. 

Utah.—^Xenakis v. Garrett Freight 
Lines, Inc., 265 P.2d 1007. 

19. Ga.—Ezell v. Mobley, 129 S.E. 
•532, 160 Ga. 872. 

20. Fla.—Corpus Juris cited in 
Holder v. State, 187 So. 781, 783, 
136 Fla. 880. 

Ohio.—^Kight v. Boren, App., 67 N.E. 
2d 48. 

21. Ohio.—Armour & Co. v. Toter, 
178 N.E. 696, 40 Ohio App. 225. 

22. Mont.—Bickford v. Bickford, 22 
P.2d 306, 94 Mont 314. 

64 C.J. p 119 note 7. 

23. Ala.—^Ryan v. Couch, 66 Ala. 
•244. 

Ind.—Indianapolis Cabinet. Co. v. 


Herrmann, 34 N.B. 679, 7 Ind.App. 
462. 

24. Va.—United Dentists v. Com¬ 
monwealth, 173 S.E. 508, 162 Va. 
347. 

64 C.J. p 119 note 9. 

In considering an application to 
exclude officers or representatives in 
charge of the matters litigated, cau¬ 
tion should be exercised.—Sherman 
V. Irving Merchandise Oorp., 26 N.T. 
S.2d 645. 

25. Ga.—Central R., etc., Co. v. 
Phillips, 17 S.E. 952, 91 Ga. 626. 

64 C.J. p 119 note 10. 

26. Va.—^United Dentists v. Com¬ 
monwealth, 173 S.E. 508, 162 Va. 
347. 

64 C.J. p 119 note 11. 

Permitting witness to testify held 
not erroneous 

Permitting insurance company's 
claim agent, who was allowed to re¬ 
main in -courtroom as representative 
of company after exclusion of all 
witnesses other than parties to tes¬ 
tify for company as expert on pistol 
after company introduced evidence of 
police officers who found pistol in 
bathroom of insured’s home was not 
error under statute declaring that no 
person shall testify for himself in 
chief after Introducing other evi¬ 
dence.—Johnson ,v. Mutual Ben. 
Health & Accident Ass'n, 2.29 S.W.2d 
758, 312 Ky. 776. 

27. Ga.—^Atlanta Terra Cotta Co. v. 
Georgia R., etc., Co., 64 S.E. 563, 
132 Ga. 6'37. 

Va.—United . Dentists . v. Common¬ 
wealth, 173 S.E. 608, 162 Va- 847. j 
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28. Cal.—^In re Mazuran, 253 P. S39, 
88 Cal.App. 272. 

64 C.J. p 120 note 14. 

In criminal prosecutions see Criminal 
Law § 1011. 

Determination h^d within discretion 
of court 

Fla.—^New Amsterdam Cas. Co. v. 
Utility Battery Mfg. Co., 166 So. 
856, 122 Fla. 718. 

29. Cal.—^In re Mazuran, 263 P. 339, 
88 Cal.App. 272. 

30. m.—Smith ▼. Young, 179 HI. 
App. 864. 

31. IMo.—Berberet v. Electric Park 
Amusement Co., 3 S.W.2d 1025, 
319 Mo. 275, 61 A.L.R. 1269. 

32. Fla.—^Florida Motor Lines Corp. 
V. Barry, 27 So.i2d 763, 158 Fla. 123. 

Okl.—Oskison v. Bagby, 46 P.2d 331, 
172 Okl. 569. 

Tex.—Stedman Fruit Co. v. Smith, 
Civ.App., 28 S.W.2d 622. 

33. Mo.—Paul V. Omaha, etc., R. Oo., 
82 M'O.App. 500. 

34. Ga.—^Atlantic, etc., R. Co, v. 
Johnson, 56 S.E. 482, 127 Ga. 892, 
11 L.R.A.,N.S., 1119. 

Tex.—^Missouri, etc., R. Co. v. Smith, 
7-2 S.W. 418, 31 Tex.Civ.App. 332. 

35. Pa.—^Menarde v. Philadelphia 
Transp. Co., 103 A,2d 681, 376 Pa. 
497. 

64 C.J. p 120 note 22. 

36. U.S.—Chicago Great Western 
By. Co. V. Beecher, C.O.,A.Mlnn., 
150 P.2d 394, certiorari denied 66 
S.Ct. ‘339, 326 U.S. 781, .90 L.Ed. 
473. 



§§ 6^69 TRIAL 

trial court to exclude witnesses from the courtroom 
have been held not to include parties to the litiga- 
tion.37 The doctrine prohibiting the exclusion of 
parties applies although the parties are numerous.^S 
To exclude a party from the courtroom during the 
trial would be repugnant to constitutional provisions 
declaring that no person shall be debarred from 
prosecuting or defending a civil cause for or against 
him.3^ 

According to some decisions tjhe rule prohibiting 
the exclusion of a party as a witness is relaxed to 
the extent that the trial court may require the party 
to testify first^® and, if he declines to testify, the 
court may exclude him from the courtroom while 
other witnesses are testif 3 dng.^i This would seem 
to be a wholesome rule, ^2 before a party may 

be kept from testifying he must be given the alterna¬ 
tive of testifying first or leaving the courtroom.^5 

Who are parties. Parties in interest, although not 
parties to the record, may not be excluded.^^ 
Statutes exempting parties from the operation of the 
rule, however, have been held to include^ ^ ^nd to 
exclude^® parties in interest who are not parties 
to the record. Among persons coming within the 
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rule prohibiting the exclusion of parties have been 
included the contestants of a wilb^^ the guardian 
of an infant,^8 and the next friend in an action by 
a minor.^® Statutes excepting parties from the op¬ 
eration of the rule have been held applicable to 
an officer of a corporation representing its interests 
in a pending suit to which it is a party,^® as well as 
a proponent of a will.^^ 

§ 59 . , ■ — Competency of Witness Not Un¬ 
der Rule 

It is discretionary with the court to allow a witness 
to testify who was not put under the rule and has been 
present in the court during the trial. 

The hearing of testimony of witnesses by a wit¬ 
ness before testifying does not disqualify him,52 but 
may affect his credibility.^® it is discretionary with 
the court to allow a witness to testify who was not 
put under the rule and has been present in court 
during the trial.®^ Testimony of a witness who did 
not hear the evidence should not be rejected.55 
Witnesses not put under the rule may be examined to 
impeach the credit of those who were placed under 
the rule.®® The court may refuse to permit a wit- 


Qa.—Cone v. Davis, 17 S.E.2d 849, 66 
Ga.App. 229. 

m,—Kopplln V. Kopplln, 71 K.B.2d 
180, 330 Ill.App. 211. 

N.T.—^Leed v. Robert Jbshua, Limit¬ 
ed, 7i2 N.T,S.2d 3. 

Tex.—Jaques v. Bills, Civ.App., 219 
S.W.2d 104—^Martin v. Burcham, 
Civ.App., 203 S.W.2d 807—Sanders 

V. Lowrimore, Civ.App., 73 S.W.2d 
148, reversed on other grounds 
Lowrimore v. Sanders, 103 S.W.2d 
739, 129 Tex. 563, reheard 106 S. 

W. 2d 266, 129 Tex. 663. 

Wash.—Qatterdam v. Department of 
Labor and Industries, '56 P.2d 693, 
136 Wash. '628. 

64 O. J. p 120 note 23. 

37. Tenn.—^Anderson v. Putnam 

County Beer Board, 201 S.W.2d 994, 
184 Tenn. 623. 

64 C.J. p 120 note 24. 

38. Ga.—Georgia Railroad & Bank¬ 
ing Oo. V. Tice, 52 &B. 916, 124 Ga. 
459. 

64 C.J. p 120 note 2'5. 

39. Ill.—Corpus Juris guoted in 
Kopplln V. Kopplin, 71 N.B.2d 
180, 182, 330 Ill.App. 211. 

64 C.J. p 120 note 26. 

40. Ga.—^Boutelle v. White, 149 S.E. 
805, 40 Ga.App. 415. 

64 C.J. p 120 note 27. 

41. Miss.—Smith v. Team, 16 So. 
492. 

64 C.J. p 120 note 28. 

42. N.J.—Smillie v. Lerner, 159 A. 
808, 10 N.J.Misc. 484. 

64 C.J. p 121 note 29. 


I 43. Miss.—Grimes v. Grimes, 20 So. 

2d 662, 197 Miss. 316—Wilson v. 
I Peacock, 71 So. 111 Miss. 116. 

44. Tex.—Souther Ice & Utilities Co. 
V. Richardson, 95 S.W.2d 956, 128 
Tex. 82—^Martin vJ Burcham, Civ. 
App., 203 S.W.2d 807—Corpus Juris 
q,uoted in Sanders v. Lowrimore, 
Civ.App., 73 S.W.2d 148, 150, re¬ 
versed on other grounds Lowrimore 

V. Sanders. 103 S.W.2d 739, 129 
Tex. 563, reheard 106 S.W.2d 266, 
129 Tex. 563. 

Wash.—Gatterdam r. Department of 
Labor and Industries, <56 P.2d 69*3, 
185 Wash. 628. 

64 C.J. p 121 note 82. 

“Parties” generally see Parties § 1. 

45. Tenn.—Adolir v. Irby, 76 S.W. 
710,. 110 Tenn. 222. 

46. Ga.—Groover v, Simmons, 129 
S.E. 778, 161 Ga. 93. 

47. Mich.—^In re Hillman's Estate, 
185 N.W, 684, .217 Mich. 142, 

48. md,—Cottrell v. Cottrell, 81 Ind. 
87. 

49. Ohio.—Miller v. Harpest, 177 N. 
E. 233, 39 Ohio App. 184. 

64 C.J. p 121 note 37. 

50. Tenn.—^Lenoir Oar Co. v. Smith, 
42 S.W. 879, 100 Tenn. 127. 

51. Tenn.—^Heaton v. Dennis, 52 S. 

W. 176, 103 Tenn. 155. 

52. Ark.—St. Louis, I. M. & S. Ry. 

Co. V. Pate, 118 S.W, 260, 90 Ark. 
135. * 


Va.—Washington & O. D. Ry. v. 
Ward’s Adm’r, 89 S.E. 140, 119 Va. 
334. 

Competency: 

In criminal prosecutions see Crim¬ 
inal Law § 1015. 

Of witness violating rule see infra 
§ 70. 

53. Ark.—St. Louis, I. M. & S. Ry. 
Co. V. Pate, 118 S.W. 260, 90 Ark. 
136. 

54. Ark.—^Arkansas Motor Coaches 
V. Williams, 116 S.W.2d 685, 196 
Ark. 48. 

Tex.—Vaughn v. Gulf Ins. Oo., Civ. 

App., 151 S.W.2d 227. 

■64 C.J. p 121 note 43. 

CDisoretlou held not abused 

(1) Where court permitted plain¬ 
tiff’s son to testify after having re¬ 
mained in courtroom where he heard 
testimony of other witnesses, where 
defendant’s counsel consented that 
son might remain in courtroom dur¬ 
ing trial.—City of Covington v. Mc¬ 
Gill. 133 S.W.2d 737, 280 Ky. 607. 

(2) Where court refused to permit 
stenographer to testify, in view of 
fact that evidence was largely cu¬ 
mulative of other testimony.— 
Thompson v. Cotton, Tex.Civ.App., 
176 S.W.2d 430. 

55. Miss.—^Timberlake v. Thayer, 23 
So. 767, 76 Miss. 76. 

S.C.—^Anonymous, 19 S.C.L. 251. 

56. Tenn.—Woods v. McPheran, 
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ness to testify after he has been released from the 
rule on the ground he would not be used as a wit- 
ness.^*^ 

§ 70. -Violation of Rule 

While a violation of the rule may subject a witness 
to punishment, it will affect his credibility; and whether 
such a witness should thereafter be permitted to testify 
is within the discretion of the trial court. 

While a violation of the rule may subject a wit¬ 
ness to punishment,58 such as for contempt of court, 
as discussed in Contempt § 23, it will affect his 
credibility,®® although it will not of itself operate to 
render the witness incompetent to testify.®® As a 
general rule whether such a witness should there¬ 
after be permitted to testify is within the discretion 
of the trial court,®^ and this is true under statutes 
authorizing the exclusion of witnesses.®® The rule 
prevails in civil cases,®® and in criminal cases, as 
considered in the CJ.S. title Criminal Law § 1013, 
and applies with greater force in trials without a 
jury.®^ The circumstances which control this dis- 
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cretion are well settled,®® and the case will be re¬ 
versed on appeal for an abuse of discretion, as con¬ 
sidered in Appeal and Error § 1610. 

A party who does not know of or procure the 
violation of the rule should not be deprived of the 
witness* testimony.®® It is the witness and not the 
party who should be punished.®*^ A party is under 
no obligation to see that his witnesses stay out of 
the courtroom®® unless he declines to make out the 
necessary list of witnesses.®® His want of diligence 
alone in having his witnesses leave the courtroom 
does not warrant the court in rejecting the testi- 
mony.70 The witness ordinarily should be permitted 
to testify,'^^ especially where the party to the litiga¬ 
tion did not know of or procure the violation,^® or 
the witness did not understand or know of the 
rule,73 or the witness does not in fact hear the evi- 
dence,74 or if the witness is called to testify to a 
branch of the case different from that testified to 
by other witnesses.^® 

On the other hand, the trial court may refuse to 


57. Tex.—-Weatherford, M. W. & N. 
W. Ry. Oo. V. Thomas, Civ.App., 
176 S.W. 822. 

58. Cal.—^Mintzer v. Wilson, 68 P.2d 
870, 21 Cal.App.2d 85. 

Tex.—^Holstein v. Grier, Civ.App., 1^62 
S.W.2d 964. 

In criminal prosecutions see Crim¬ 
inal Law § 1013. 

Ground for new trial see New Trial § 
26. 

59. Ga.—Metropolitan St. R. Co. v. 
Johnson, 16 S.B. 49, 90 Ga. 600. 

64 C.J. p 121 note 49. 

60. Cal.—Germ v. City and Coun¬ 
ty of San Francisco, 222 P.2d 122, 
99 Cal.App.2d 404—Corpus Juris 
cited in Mintzer v. Wilson, 08 P.2d 
370, 374, 21 Cal.App.i2d 85. 

Ga.—Southern Ry. Co. v. Alexander, 
2 S.B.2d 219, 69 Ga.App. 852. 

Tex.—^Holstein v. Grier, Civ.App., 
262 S.W.2d 964. 

Wash.—^Murdoch v. Leonard, 95 P,2d 
87, 1 Wash.2d 87. 

64 C.J. p 121 note 60. 

Xmproper refusal to permit witness 
to testify was not prejudicial where 
no damage was shown and testimony 
desired from such witness was not 
vital.—Germ v. City and County of 
San Francisco, 2i22 P.2d 122, 99 Cal. 
App.2d 404. 

Exclusion of testimony held errone- 
ous 

Where it appeared that necessity 
for testimony of witness did not ap- 
pea.r until some time during trial, at 
which time witness was sent from 
courtroom, and further that such wit¬ 
ness was not in courtroom when tes¬ 
timony with respect to which he was 
to testify was given, exclusion of his 
88 C.J.S.—12 


testimony was error.—^Hogg v. Fan¬ 
nie May Candy Shops, 63 'N.E.2d 494, 
321 Ill.App. 640. 

61. U.S.—Morrow v. U. S., C.C.A 
Ill., 101 F.2d 664, certiorari denied 
•59 S.Ct. 836, 307 XJ.S. 628, 83 L. 
Bd. 1611. 

Colo.—^Kllne v. Slater, 37 P.2d 381, 
95 Colo. 489. 

Ill.—^Hogg V. Fannie May Candy 
Shops, 53 N.B.2d 494, 321 Ill.App. 
640—^Blachek v. City Ice & Fuel 
Co., 35 N.B.2d 416, 811 Ill.App. 1. 
Iowa.—Corpus Juris cited in In re 
Smith's Will, 60 N.W.2d 866, 869. 
Mo.—^Bumam v. Chicago Great West¬ 
ern R. Co., 100 S.W.2d 868, 840 Mo. 
125. 

Tex.—-Vaughn v. Gulf Ins. Co., Civ. 

App., 161 S.W. 2d 227. 

64 C.J. p 121 note 61. 

Discretion held not abused 

(1) In death action, trial Judge did 
not abuse his discretion in allowing 
witness to testify as to taking of 
photographs of scene of fatal acci¬ 
dent by witness, although he remain¬ 
ed in courtroom during trial after en¬ 
try of order excluding witnesses 
therefrom.—^Blachek v. City Ice & 
Fuel Co., 36 QSr.E.2d 416, 811 Ill.App. 
1 . 

(2) Trial court properly disquali¬ 
fied a prospective witness, who after 
order had been Invoked remained In 
courtroom one day, or a part thereof 
at least, after counsel knew that pro¬ 
spective witness would be called as a 
witness.—^In re Smith's Will, Iowa, 
60 N.W.2d 866. 

62, Ga.—Kelley v. Bristol, 119 S.B. 
884, 30 Ga.App. 725. 

64 C.J. p 121 note 52. 
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63. Tex.—Missouri, K. & T. Ry. Co. 

V. Pacheco, Civ.App., 186 S.W. 
10>51. 

64. Tex.—^Dowdy v. Partner, Civ. 
App., 198 S.W. 647—Missouri, K. & 
T. Ry. Co. V. Pacheco, Civ.App., 
185 S.W. 1051. 

65. Mo.—^Keith v. Wilson, 6 Mo. 435, 
35 Am.D. 443—^Brown v. McDaniel, 
120 S.W. 6412. 140 Mo.App. 622. 

06. Mo.—O'Bryan v. Allen, 8 S.W. 

225, 95 Mo. 68. 

64 C.J. p 122 note 58. 

67. Miss.—Illinois Cent. R. Co. v. 
Ely, 85 So. 873, S3 Miss. 519. 

68. Mo.—^Brown v. McDaniel, 120 S. 

W. 642, 140 Mo.App. 622. 

64 C.J, p 122 note 60. 

69. S.C.—^Anonymous, 19 S.C.L. 251. 
Furnishing list of witnesses see su¬ 
pra § 66< 

70. Mo.—^Brown v. McDaniel, 1-20 S. 
W, 642, 140 Mo.App. 622. 

71. Wash.—Castleman v. Schlffner, 
294 P. 983, 160 Wash. 313. 

64 C.J. p 122 note 64. 

72. Colo.—Kline v. Slater, 87 P.2d 
381, 95 Colo. 489. 

64 C.J. p 122 note 65. 

73. Mo.—S turdivant Bank v. 
Wright, 168 S.W. 356, 184 Mo.App. 
164. 

64 C.J. p 122 note 66. 

74. Wash.—^Libbee v. Handy, 1 P.fid 
312, 163 Wash. 410. 

76. Neb.—Gran v. Houston, 64 N.W. 

245, 45 Neb. 813. 

64 C.J. p 122 note 68. 
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allow the witness to testify,especially if the rule 
has been disobeyed with the knowledge or by the 
procurement of the party seeking to use the wit- 
ness.77 Where a witness violates the rule, but is 
discharged from proceedings for contempt on as¬ 
surances of counsel that he would not be introduced, 
he cannot later testify 

§ 71. Compelling Calling of Witnesses 

A party In a civil case is not required to put on the 
stand every witness, material or Immaterial, whom he 
has had subpoenaed, or to offer an incompetent witness 
In order that his adversary may waive the objection and 
cross-examine him. 

A party in a civil case is not required to put on 
the stand every witness, material or immaterial, 
whom he has had subpoenaed,*^^ or to offer an in¬ 
competent witness in order that his adversary may 
waive the objection and cross-examine him.^O 
Where a witness is subpoenaed by both parties and 
is thereafter excused by one of them without an 


order of the court or his adversary’s consent, the 
latter may not complain because in such a case 
either party can excuse him.^i 

§ 72. Taking Oral Testimony 

In the reception or exclusion of oral testimony much 
must be left to the discretion of the trial court. 

In the reception or exclusion of oral testimony 
much must be left to the discretion of the trial 
court^2 which is not reviewable except in case of 
plain abuse, as considered in Appeal and Error § 
1604. A legal abuse of discretion exists where the 
court permits testimony which is clearly inadmis¬ 
sible and prejudicial to the opposing sideJ^ 

After issue joined, every witness must testify in 
open court or under commission,^^ and the trial 
court should receive the evidence of all the litigants 
attentively and impartially.^® Courts are generally 
liberal in the admission of evidence of circumstances 
from which inferences may be fairly drawn as to the 


76. Ala.—^Raymond v. Pointer, 133 
So. 260, 222 Ala. 518. 

64 C. J. p 122 note 69. 

77. Colo.—Kelly v. Atkins, 69 P. 
841, 14 Colo.App. 208. 

64 C.J. p 1212 note 70. 

78. Ga.—^Pergason v. Etcherson, 18 
S.E. 29, 91 Ga. 785, 

79. La,—^Hamilton v. National Life 
& Accident Ins. Oo., App., 146 So. 
517. 

64 C.Or. p 122 note 78. 

Calling of witnesses in criminal pros¬ 
ecutions see Criminal Law § 1017. 
Commenting on nonproduction of wit¬ 
nesses see infra § 184. 

Limiting number of witnesses see in¬ 
fra S 92. 

Presumption arising from failure to 
call witness see Evidence § 1'56. 

80. N.C.—Crowell v. Kirk, 14 N.C. 
355. 

81. Cal.—Ambrose v. Allen, 298 P. 
169, 118 Cal.App. 107. 

82. U.S.—Jennings v. IT. S., C.C.A 
Ga.. 73 F.2d 470. 

Cal.—^Decter v. Stevenson Properties, 
247 P.2d 11, 39 Cal.2d 407. 

Conn.—^Morlco v. Cox, 56 A.2d 5t22, 
134 Conn. 218. 

D.C.—Wilson V. Beckett, 143 P.2d 19, 
79 U.S.App.D.C. 94. 

Ga.—Hogg V. First Nat. Bank of 
West Point, 62 S.E.2d 634, 82 Ga. 
App. 8'61. 

Ill.—Goldberg v. Capitol Freight 
Lines, 41 N.B.2d 302, 314 Ill.App. 
347, affirmed 47 N.B.2d 67, 382 Ill. 
283. 

Iowa.—^In re Behrend's Will, 10 N.W. 
2d 651, >233 Iowa 812. ^ j 


Minn.—Klingman v. Loew's Inc., 296 
N.W. 528, 209 Minn. 449. 

N.J.—Tsibikas v. Morrof, 79 A.2d 64, 
12 N.J.Super. 102—^Kimpelv. Moon, 
174 A. 209, 113 N.J.Law 220. 

Pa.—^Fisher v. Pomeroy's Inc., 185 
A. 296, 32(2 Pa. 389—Glickman v. 
Prudential Ins. Co. of America, 29 
A.2d 224, 151 Pa.Super. 52. 

R. I.—McSoley v. Hogan, 40 A2d 599, 
70 R.I. 470. 

S. C.—^Alexander v. Seaboard Air Line 

R. Co., 71 S.E.2d 299, 221 S.C. 477 
— Woody V. South Carolina Power 
Co., 124 S.E,2d 121, 202 S.C. 73— 
James v. Atlantic Coast Line R. 
Co., 18 S.E.2d 616, 199 S.C. 45— 
State V. Gregory, 1*6 S.E.2d 632, 198 

S. C. 98—Singleton, v. McLeod, 8 
S.E.2d 908, 193 S.C. 378. 

Tex.—Whatley v. (McKanna, Civ.App., 
207 S,W.2d 646, refused no reversi¬ 
ble error. 

Vt.—^Towne v. Rizzlco, 32 A.2d 129, 
113 Vt. 205. 

Va.—Savage v. Nute, 23 S.B.2d 133, 
180 Va. 394. 

W.Va.—^Yuncke v. Welker, 86 S.B.Sd 
410, 128 W.Va. 299. 

64 C.J. p 123 note 81. 

Time and mann-er 

Trial courts have a wide discretion 
with respect to the time and manner 
of introducing testimony.—Wilson v. 
Luck, 146 S.W.2d 696, 201 Ark. 694. 

Breftisal to permit plaintiff to testi¬ 
fy orally held erroneous where in ac¬ 
tion to recover permanent disability 
benefits under life policy, plaintiff 
sought to testify for the purpose of 
explaining errors in the original 
proofs of claim.—Hirsch v. New York 
Life Ins. Co., 46 N.Y.S.2d 892, 267 
App.Div. 404. 
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Exclusion of testimony hdd not er. 
roneous 

Fla.—Canova v. Florida Nat. Bank of 
Jacksonville, 60 So.2d 627. 

Ga.—^Hobbs v. Houston, 24 S.E.2d 884, 
196 Ga. 571. 

Minn.—In re Jache's Estate, 271 N.W. 

452, 199 Minn. 177. 

Mo.—Consolidated Dist. No. 4 of 
I Jackson County v. Glandon, 247 
! S.W.2d 770, 363 Mo. 1. 

Pa.—School List, of Butler Tp. v. 
School Dist. of City of Butler, 97 
A2d 360, 374 Pa. 96. 

Discretion held abused 
Ark.—Wilson v. Luck, 146 S.W.2d 
696, 201 Ark. 694. 

Discretion held not abused 
Conn.—Somers v. City of Meriden, 
174 A. 184, 119 Conn. 6, 95 A.L.R. 
434. 

Ill.—Ryan v. Ryan, 63 N.E.2d 283, 
321 Ill.App. 467. 

Minn.—Katlaba v. Pfeifer, 66 N.W. 
2d 725. 

83. S.C.—Lusk v. State Highway 
Dept., 186 S.E. 786, 181 S.C. 101. 

84. La.—Sandeman v. Deake, 17 La 
332. 

Vt.—Corpus Juris cited la In re Pe¬ 
ters* Estate, 69 A'2d 281, 284, 116 
Vt. 32. 

Zh absence of agreement, only 
method of taking testimony is by 
deposition or by witness appearing 
in open court and testifying, and in 
cases tried by jury testimony must 
be given in jury's presence.—In re 
Peters' Estate, 69 A.2d 281, 116 Vt. 
32. 

86. U.S.—^National Mut. Cas. Co. of 
Tulsa, Okl., V. Eisenhower, C.C.A 
Kan,, 116 P.2d 891. 
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probative value of proffered testimony.In order 
to exclude testimonial evidence as irrelevant, it must 
appear to be so beyond doubt.87 
From time immemorial litigants have had the right 
to have issues in actions proved by witnesses subject 
to cross-examination.S8 If the legislature has power 
to withdraw such right, the courts should not con¬ 
sider the right to be withdrawn in the absence of 
clear and unambiguous language.89 It is improper 
for the court to require counsel to state what he 
expects to prove by certain witnesses and then to 
instruct opposing counsel to cross-examine.^o The 
practice of taking testimony by referring to draw¬ 
ings in such a manner that the printed record has 
little or no definite meaning is not to be com- 
mended.®! In determining whether testimony is ad¬ 
missible, it is unnecessary to determine its suffi¬ 
ciency.^ ^ 

§ 73. Offer of Proof 

An offer of proof stands In the same position as a 
pleading and It must be made in order to advise the trial 
court so that It may rule advisedly and in order to pre¬ 
serve an exception to the exclusion of the offered 
evidence. 

An offer of proof stands in the same position as a 
pleading.^^ The requirement that an offer of proof 


be made is not only for the purpose of first advising 
the trial court so that it may rule advisedly,®^ but 
it is also necessary in order to preserve an exception 
to the exclusion of the offered evidence,^ 5 and so 
that the appellate court may know whether the an¬ 
swer excluded would have been favorable to the 
party offering it and, therefore, justify a reversal 
and new trial.®® 

Right to make offer. Where an offer of proof is 
necessary, it is error for the trial court to refuse 
an opportunity to counsel to state what he proposes 
to prove by the evidence offered.®*^ 

§ 74. - Necessity in General 

Where counsel asks his witness a question which 
does not suggest the answer, and it is objected to, it 
must be followed by an offer of proof showing what 
testimony Is sought to be elicited. Its purpose, and Its 
relevancy, competency, and materiality. 

Where a question, addressed to a party’s own wit¬ 
ness, does not suggest the answer, and is objected to, 
it must be followed by an offer of proof,®® showing 
what testimony is sought to be elicited, as discussed 
infra § 75, its purpose, infra § 76, and its relevancy, 
competency, and materiality, infra § 77. Unless a 
proper offer is made, when necessary, the exclusion 
of the evidence is proper,®® and is not available as 


86. Iowa.—^Pickerell v. Griffith, 29 
N.W.2d 588, 238 Iowa 1151. 

87. Mo.—^Russell v. Union Elec. Co. 
of Mo., 191 S.W.2d 278, 238 Mo. 
App. 1074. 

Sustalnlngr defendant’s objection, 
held not erroneous where proffered 
testimony was irrelevant.—Spensley 
V. Oliver Iron Min. Co., 13 N.W.2d 
425, 216 Minn. 451. 

88. N.T.—^Rogan v. Consolidated 
Coppermines Co., 193 N.Y.S. 163, 
117 Misc. 718. 

89. N.T.—^Rogan v. Consolidated 
Coppermines Co., supra. 

90. Ill.—Gross V. Johnson, 248 Ill. 
App. 531. 

91. Mich.—^Haara v. Vreeland, 236 
N.W. 836, 254 Mich. 462. 

92. Ark.—^Powell v. Jones & Son, 
281 S.W. 366, 170 Ark. 809. 

93. Utah.—Roe v. Schweitzer, 184 
P. 938, 55 Utah 204. 

Wash.—Corpus Juris cited in State 
V. Williams, 209 P,2d 331, 339, 34 
Wash.2d 367. 

In criminal prosecutions see Crim¬ 
inal Law § 1029. 

Misconduct- of - counsel see infra § 
162. 

Presence of Jury during offer of 
proof see infra § 84. 

Presumptions oh review see Appeal 
and Error $ 1565. 

94. Mo.—^B. F. Brew & Co. v.* 


Brooks Supply Co., App., 243 S.W. 
2d 621. 

Pa.—^Rich Hill Coal Co. v. Hines, 
Com.Pl., 64 Dauph,Co. 32. 

Vt.—Flint V, Davis, 8 A.2d 671, 110 
Vt. 401. 

64 C.J, p 123 note 92. 

No error was shown to exist where 
court announced prior to introduc¬ 
tion of evidence that no evidence 
would be received on certain matter 
and during progress of trial no tes- 
i timony was offered bearing on such 
matter, so that court was not called 
on to rule on admissibility of such 
evidence.—Woodmen of the World, 
Camp No. 1772 v. Goodman, Tex.Civ. 
App., 193 S.W.2d 739. 

95. Fla.—^Ritter’s Hotel v. Side- 
bothom, 194 So. 322, 142 Fla. 171. 

Idaho.—^Alsup v, Saratoga Hotel, 229 
P.2d 985, 71 Idaho 229. 

Ill.—Davis V. Muriset, 78 N.B.2d 714, 
334 IlLApp. 107—Fidelity, etc., Co. 
V. Weise, 80 IlLApp. 499, re versed- 
on other grounds 65 N.E. 640, 182 
Ill. 496. 

Ind.—Confection Cabinet Corp. v. 
Dinger, 79 N.B.2d 418, 118 Ind: 
App, 319. 

Va.—Silvey v. Johnston, 70 S.B.2d 
280, 193 Va. 677. 

Utah.—^Rasmussen v. Davis, 262 P. 
2d 488. 

Reservation of grounds of review 
see Appeal and Error S 291. 

96. Fla.—^Browder v. Da Costa, 109 
So. 448, 91 Fla. 1. 
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Or.—^Ashmun v. Nichols, 178 P. 234, 
180 P. 510, 92 Or. 223. 

97. Cal.—^Lannan v. Garrett, 73 P. 
2d 620, 23 Cal.App.2d 367. 

N.Y.—^Metropolitan Life Ins. Co. v. 
McCarthy, IS N.T.S.2d 550. 

64 C.J. p 123 note 97. 

Exclusion of evidence as ground for 
new trial see New Trial § 40. 

98. Mass.—^Richmond v. Warren In- 
-•titution for Sav., 30 N.E.2d 407, 
307 Mass. 483, 132 A.L.R. 859— 
Guy V. Union St Ry., 193 N.E. 740, 
289 Mass. 225. 

64 C.J. p 123 note 99. 

Renewal of offer see infra § 79. 

Answer not apparent 
Offer of proof Is necessary only 

where answer of witness is not ap¬ 
parent.—^Henderson v. Campbell, 26 

P.2d 361, 95 Mont 180. 

99. Cal.—Neblett v. Pacific Mut. 
Life Ins. Co. of California, 139 P. 
2d 934, 22 Cal.2d 393, certiorari 
denied 64 S.Ct 428, 320 U.S. 802, 88 
L.Ed. 484—Vallera v. Vallera, 166 
P.2d 893, 73 Cal.App.2d 466—Van 
Rennes v. Southern Counties Gas 
Co. of California, 124 P.2d 350, 61 
Cal.App. 2d 228—^Rochex & Rochex 
V. Southern Pac. R. Co., 17 P.2d 
794, 128 CaLApp. 474. 

Idaho.—^Roddy v. State, 139 P.2d 1005, 
66 Idaho 137. 

Ill.—In re Kroening’s Estate, 67 N. 
B.2d 293, 329 IlLApp. 178-^Hadley 
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prejudicial error on appeal, as considered in Ap¬ 
peal and Error § 291. The fact that the witness is 
offered in rebuttal will not dispense with the neces¬ 
sity of an offer.i Where the court orders the 
testimony closed, it is the duty of counsel, by offer 
of proof, to point out to the court specifically the 
testimony desired to be introduced.^ 

Offer excused. An offer of proof is unnecesssary 
where the offer would be a useless ceremony,^ or 
the evidence is rejected as a class,^ or where the 
court indicates such offer would be unavailing.® 
An offer of proof is unnecessary where the court 
rules that the evidence is not admissible under the 
pleadings,® that no evidence is admissible under the 
pleadings,*^ or that the witness is incompetent,® or 
where the rulings of the court show that plaintiff 


cannot as a matter of law recover on the theory on 
which he sues,® or so limit the issues as to make 
an offer a mere formality.^® No explanatory offer 
is necessary where exhibits sought to be admitted 
into evidence show on their face their relevancy and 
competency.^^ 

Cross-examination. In a civil case it is ordinarily 
unnecessary for the cross-examiner to state what he 
expects to prove by the witness,^® and the exclusion 
of evidence may be complained of as error without 
an offer of proof, as considered in Appeal and 
Error § 291. To enforce the rule, requiring an 
offer of proof on direct examination, would often 
defeat the very end of cross-examination.^® In 
some jurisdictions the rule dispensing with the ne- 


V. LUliander. 63 N.E,2d 627, 327 
IlLApp. 224. 

Ky.—^Brooks v. New Albany & L. 
Elec. Ry. Corp., 132 S.W.2d 777, 
280 Ky. 167. 

Mass.—Cassidy v. Welsh, 67 N.B.2d 
226, 319 Mass. 615. 

Mo.—Boillot V. Income Guaranty Co., 
88 S.W.2d 219. 231 Mo.App. 990. 
Neb.—^Howerter v. Olson, 19 N.W.2d 
346, 146 Neb. 607. 

N-H.—^Panagoulls v. Philip Morris & 
Co.. 68 A.2d 672, 96 N.H. 624. 

N.J.—Manhattan Overseas Co. v. 
Camden County Beveragre Co., 15 

A. 2d 217, 126 N.J.Law 239. affirmed 
19 A.2d 828, 126 N.J.Law 421. 

« Ohio.—Harper v. Franklin County 
Child Welfare Board, App., 113 N. 

B. 2d 23—^Hart v. Board of Church 
Erection Fund, 14 Ohio Supp. 8. 

Okl.—^Ryan v. Andrewskl, 242 P.2d 
448, 206 Okl. 199. 

Or.—Smith v. Dunn, 107 P,2d 986, 

166 Or. 418—^Bradford v. Bradford, 
107 P.2d 106, 165 Or. 297. 

Pa.—^National Bond & Inv. Co. v. 
Gill, 187 A. 76, 123 Pa.Super. 341— 
Security Finance Co. to Use of 
Bernheim v. Linker, 176 A. 76, 115 
Pa. Super. 623—^Kaplan Furniture 
Co. V. Glou, Com.Pl., 48 Lack.Jur. 
85—Goldscheiter v. Heilman, Com. 
PI., 89 Pittsb.Le&.J. 89. 

Tex.—^Kuykendall v. Vaden, Civ, 
App,, 187 S.W.2d 143—^Pope v. 
Commonwealth Bonding & Casual¬ 
ty Co., Civ.App., 166 S.W. 1196. 

Va.—Southern Ry. Co. v. Whetzel, 

167 S.B. 427, 159 Va. 796. 

Wyo.—Wyoming Inv. Co. v. Wax, 
18 P.2d 918, 45 Wyo. 321. 

Evidence held Improperly excluded 
Cal.—^Pastorino v. Greene Bros., 204 
P.2d 368, 90 Cal.App.2d 841. 

Ohio.—Bradshaw v. Wilson, 94 N.E. 

2d 706, 87 Ohio App. 319. 

Pa.—Solomon v. Ford, 164 A. 92, 108 
Pa.Super. 43. 

1. Or. — ^Riley v. Good, 18 P.2d 222, 
142 Or. 155. 

64 C.J. p 123 note 5, 


2. Colo.—Johnston v. Johnston, 224 
P.2d 949, 123 Colo. 28. 

3. Cal.—Corpus Otiris cited In Cami- 
netti V. Manierre, 142 P.2d 741, 744, 
23 Cal.2d 94. 

Neb.—Smith Motors v. New Amster¬ 
dam Cas. Co.. 11 N.W.2d 73, 143 
Neb. 815. 

Wyo.—Corpus Juris ducted in Hawk¬ 
ey V. Williams, 261 P.2d 48, 66. 

64 C.J. p.123 note 6. 

Technical proffer 

Where, on the whole record, what 
party seeks to prove is apparent, a 
technical proffer, making clear what 
party expects to prove, is not neces¬ 
sary.—Sandon v. John Hancock Mut. 
Life Ins. Co„ Iowa, 62 N.W.2d 247. 

4. Cal.—^In re Kearns’ Estate, 226 
P.2d 218, 36 Cal.2d 531—Corpus 
Juris cited in Caminetti v. Mani¬ 
erre, 142 P.2d 741, 744, 23 Cal.2d 
94—Chambers v. Silver, 230 P.2d 
146, 103 Cal.App.2d 633—^Westman 

■ V. Clifton’s Brookdale, 200 P.2d 
814, 89 Cal.App.2d 307. 

Md.—Plank v. Summers, 102 A.2d 
262. 

Wyo.—Corpns Juris quoted in Hawk¬ 
ey V. Williams, 261 P.2d 48, 66. 

64 C.J. p 123 note 7. 

Privileged testimony 
In proceeding against administra¬ 
tor of decedent’s estate to recover on 
a note allegedly executed by decedent 
for payment to plaintiff for services 
rendered by him for decedent during 
her lifetime, testimony of physician 
who witnessed execution of note by 
decedent while she was in hospital 
and shortly prior to her death, con¬ 
cerning transaction and circumstanc¬ 
es surrounding execution of note, 
was not privileged and Its exclusion 
was error even though no offer of 
proof was made.—^Kirkpatrick v. 
Milks, 44 N.W.2d 674, 257 Wis. 649. 

5. Wyo.—Corpus Juris quoted in 
Hawkey v. Williams, 261 P.2d 48, 
66 . 

64 C.J. p 123 note 8. 
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6. Idaho.—^Exchange Lumber & Mfg. 
Co. V. Thomas, 233 P.2d 406, 71 
Idaho 391. 

64 C.J. p 123 note 9. 

7. U.S.—^Plattner Implement Co. v. 
International Harvester Co., Colo., 
133 F. 376, 66 C.C.A. 438. 

Ind.—Starr v. Hunt, 25 Ind. 313. 

3. Cal.—Corpus Juris cited in Peo¬ 
ple V. Duane, 130 P.2d 123, 129, 21 
Cal.2d 71. 

Ohio.—Corpus Juris cited in Tor¬ 
rance V. Torrance, 70 N.B.2d 366, 
367, 147 Ohio St. 169. 

64 C.J. p 124 note 11. 

9. U.S.—Stockyards Loan Co. v. 
Nichols, Okl., 243 F. 611, 166 C.CJL 
209, 1 A.L.R. 647. 

64 C.J. p 124 note 12. 

10, Cal.—Corpus juris dted in Cam¬ 
inetti V. Manierre, 142 P.2d 741, 
744, 23 Cal.2d 94—Corpus Juris 
cited in Everts v. Matteson, 132 
P.2d 476, 484, 21 Cal.2d 437. 

64 C.J. p 124 note 13. 

11* Idaho.—Joslin v. Idaho Times 
Pub. Co., 91 P.2d 386, 60 Idaho 235. 

12. Ohio.—White Castle System v. 
Huntington Nat. Bank, Columbus, 
App., 43 N.B.2d 737. 

64 C.J. p 124 note 16. 

Statement of what cross-examiner 
expects to prove in criminal cases 
see Criminal Law § 1029. 

In Massachusetts 

(1) The rule of the text is general¬ 
ly followed.—^Donahue v. Kenney, 110 
N.B.2d 846, 330 Mass. 9—Higgins v. 
Pratt, 66 N.B.2d 696. 816 Mass. 700. 

(2) There are cases in which the 
court has required an offer of proof 
on the part of the cross-examiner.— 
Donahue v. Kenney, 110 N.B.2d 846, 
330 Mass. 9—National Shawmut 
Bank of Boston v. Hallett, 78 N.E.2d 
624, 322 Mass. 596. 

13. Conn.—^Pahey v. Clark, 3 A 2d 
313, 126 Conn. 44, 120 A.L.R. 617. 

64 C.J. p 124 note 18. 
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cessity of an offer of proof on cross-examination 
is apparently not followed 

§ 75. -Statement or Disclosure of Evi¬ 

dence Expected 

An offer of proof must be made by a party seeking 
to introduce evidence objected to, so that the trial court 
can understand what Is sought to be shown. 

An offer of proof must be made by a party seek¬ 
ing to introduce evidence objected to, so that the 
trial court can understand what is sought to be 
shown.^5 Thus, where the question does not so 
indicate, a party must inform the court as to what 
he expects to prove by the witness.!^ If a question 
is in proper form, however, and clearly admits of an 
answer relative to the issue and favorable to the 
party on whose side the witness is called, the party 


is not bound to state the facts proposed to be proved 
unless the court requires him to do so-^*^ Where a 
witness has a limited capacity to testify, the party 
should show either by the form of his question or 
offer that the testimony sought comes within the 
limitation,!^ but such rule does not generally apply 
where there is no such limitation 

§76. - Showing Grounds or Purpose of 

Admission in General 

An offer of proof Is necessary where the question, 
excluded on objection, does not suggest the grounds or 
purpose for which it is asked. 

An offer of proof is necessary where the ques¬ 
tion, excluded on objection, does not suggest the 
grounds^® or the purpose^! for which it is asked. 
The purpose of the testimony need not be stated in 


14. Ala«—^Flowers v. Graves, 126 So. 
659, 220 Ala. 445. 

64 C.J. p 124 note 19. 

Speculative offer lield properly ez- 
clnded 

N.J.—Cusano v. Cusano, 88 A.2d 342, 
19 ]Sr.J.Super. 256. 

Where relevancy and materiality 
does not appear 

Conn.—^Armstrong v. Dolge, 36 A.2d 
24, 130 Conn. 616—Fahey v. Clark, 
3 A.2d 313, 125 Conn. 44, 120 A.L.R. 
617. 

15. Cal.—Herbold v. Hardy, 231 P. 
2d 910, 104 Cal.App.2d 417. 

Mass.—^Lockwood v. Boston Elevated 
Ry. Co., 86 N.E. 934, 200 Mass. 637, 
22 L.R.A.,N.S., 488. 

Mo.—^Aquamsl Land Co. v. City of 
Cape Girardeau, 142 S.W.2d 332, 
346 Mo. 624—E. F. Drew & Co. v. 
Brooks Supply Co., App., 243 S.W. 
2d 621. 

Pa.—^Roush V. Metropolitan Life Ins. 
Co., 176 A. 809, 116 Pa.Super. 162— 
Zuhrod V. Kuhn, Com.Pl., 60 Lane. 
L.Rev. 263. 

S.C.—American Oil Co. v. Cox, 189 
S.E. 660, 182 S.C. 419. 

18. XJ.S.—^Throckmorton v. St. Louis- 
San Francisco Ry. Co., C.A.Mo., 
179 F.2d 165, certiorari denied 70 
S.Ct 797, 339 U.S. 944, 94 L,Ed. 
1359—^Royal Ins. Co. v. Bastham, 
• C.C.A.Ala., 71 F.2d 386, certiorari 
denied 65 S.Ct. 110, 293 U.S. 667, 
79 L.Ed. 658. 

Ala.—^Birmingham Elec. Co. v. Mc¬ 
Queen, 44 So.2d 598, 253 Ala. 396— 
Little V. Sugg, 8 So.2d 866, 243 Ala- 
196. 

Cal.—Stickel v. San Diego Elec. Ry. 
Co., 195 P.2d 146, 32 Cal.2d 157— 
Douillard v. Woodd, 128 P.2d 6, 20 
Cal.2d 666—^Peterson v. Montgom¬ 
ery Holding Co., 202 P.2d 365, 89 
Cal.App.2d 890. 

—Cohen v. Cohen, 27 S.E.2d 28, 
196 Ga. 662—^Daughtry v. Georgia 


Power Co., 6 S.B.2d 464, 61 Ga.App. 
605. 

Idaho.—Corpus Juris cited in Koser 
V. Hornback, 266 P.2d 988, 993— 
. Hughes V. Hudelson, 169 P.2d 712, 
67 Idaho 10—Roddy v. State, 189 
P.2d 1006, 65 Idaho 137—Ball v. 
Stevens. 21 P.2d 932, 53 Idaho 111. 
111.—^Foley & Co. v. Excelsior Stove 
& Mfg. Co., 265 IlLApp. 78. 

Iowa.—^Kuiken v. Garrett, 61 N.W.2d 
149, 243 Iowa 785—^Hebert v. Al¬ 
len, 41 N.W.2d 240, 241 Iowa 684— 
Hayes v. Chicago, R. I. & P. Ry. 
Co., 30 N.W.2d 743, 239 Iowa 149. 
Kan,—^Brothers v. Adams, 107 P.2d 
767, 162 Kan. 676—Robison v. Chi¬ 
cago Great Western R, Co., 66 S.W. 
2d 180. 

N.J.—^Manhattan Overseas Co. v. 
Camden County Beverage Co., 16 
A.2d 217, 126 N.J.Law 239, affirmed 
19 A.2d 828, 126 N.J.Law 421—Tos- 
cani V. Quackenbush Co., 170 A. 
212, 112 N.J.Law 173. 

N.D.—^New York Life Ins. v. Han¬ 
sen, 2 N.W.2d 163, 71 N.D. 383. 

Or.—Schweiger v. Solbeck, 230 P.2d 
196, 191 Or. 464. 29 A.L.R.2d 436. 

Pa.—^Almar Building & Loan Ass'n v. 
Broad St Trust Co., 169 A. 262, 111 
Pa.Super. 49. 

S.C.—^American Oil Co. v. Cox, 189 
S.E. 660, 182 S.C. 419. 

Vt—Morris v. Wallace, 189 A. 856, 
108 Vt 641. 

Va.—Campbell Soup Co. v. Davis, 176 
S.B. 743, 163 Va. 89. 

Wash.—Corpns Juris quoted in State 

V. Williams, 209 P.2d 331, 346, 34 
Wash.2d 367. 

64 C.J. p 124 note 20. 

Befnsal of testimony held not er¬ 
roneous 

(1) In general. 

Ga.—Rainey v. Moon, 2 S.E.2d 405, 
187 Ga. 712. 

Mo.—Spencer v. Smith, App., 128 S. 

W. 2d 316. 

(2) Where proffer of evidence was 
vague and did not make known what 
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line of evidence counsel proposed to 
follow.—^Morski v. Murphy, D.C.Mun. 
App., 85 A.2d 806. 

Szolnsion of evidence held erro¬ 
neous though offer of proof merely 
summarized expected testimony.— 
Moran v. Levin, 64 N.B.2d 360, 318 
Mass. 770. 

17. U.S.—^New York Life Ins. Co. v. 

Doerksen, C.C.A.Kan., 75 P.2d 96. 
D.C.—Boorstein v. Douglas, Mun. 
App., 62 A.2d 492. 

Ill.—Creighton v. Elgin, 66 N.E.2d 
826, 387 Ill. 692, 162 A.L.R. 883. 

64 C.J. p 126 note 21. 
betters 

A proffer of what letters would 
prove is unnecessary where purpose 
of offered evidence is apparent on 
its face.—Ellison v. U. S., D.C.Mun. 
App., 85 A.2d 917. 

18- Colo.—Parker v. Hilliard, 102 P. 
2d 734, 106 Colo. 187. 

Wash.—rCoxpns Juris quoted in State 
V. Williams, 209 P.2d 331, 346, 34 
Wash.2d 367. 

64 C.J. p 125 note 23. 

19- Mo.—Pischel v. Marceline Coal 
& Mining Co.. 221 S.W. 74. 

Wash.—Corpus Juris quoted in State 
V. Williams, 209 P.2d 331, 345, 34 
Wash.2d 367. 

20. Cal.—^Newton v. Los Angeles 
Transit Lines, 237 P.2d 682, 107 
Cal. App. 2d 624—Treat v. Ogden, 
132 P.2d 493, 66 Cal.App.2d 70. 

Ill.—^Howard v. Baltimore & O. C. T. 
R.- Co., 63 N.E.2d 774. 327 Ill.App. 
83. 

N.D.—New York Life Ins. v. Han¬ 
sen, 2 N.W.2d 163, 71 N.D. 383. 

64 C.J. p 125 note 25. 

21. Ala.—Central of Georgia Ry. Co. 
V. Bagley, 65 So. 894, 173 Ala. 611. 

Iowa.—In re Repp’s Estate, 40 N.W. 
2d 607, 241, Iowa 190—^Lotz v. 

United Pood Markets, 283 NW. 99, 
225 Iowa 1397. 
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an offer where it is apparent.22 A party, it has been 
held, is not commonly required without request by 
the court to state in advance the purpose for which 
evidence is offered.22 The trial court is entitled 
to know all the grounds of admissibility in order 
that it may rule advisedly ,24 and is not required to 
cast about for reasons for which the evidence is 

offered.25 

§ 77. -Showing Relevancy, Competency, 

and Materiality 

An offer of proof Is necessary where the question 
does not Indicate whether the answer would be rele¬ 
vant, competent, or material. 

An offer of proof is necessary where the ques¬ 


tion does not indicate whether the answer would 
be relevant, 2 ® competent,27 or material.28 Either 
by question or offer of proof, materiality must be 
shown.25 An offer of proof, however, is not neces¬ 
sary when the condition of the record and the form 
of the question itself show that the testimony is 
relevant,®® competent,®^ and material.®® 

§ 78. -Time for Making 

While In some Jurisdictions the offer of proof should 
not be made until the court has sustained an objection 
to a question asked, In other jurisdictions the court 
must be informed before making its ruling as to what 
answers are expected to be elicited from the witness. 

While in some jurisdictions the offer of proof 
should not be made until the court has sustained an 


Kan.—^Brothers v. Adams, 107 P.2d 

767, 152 Kan. 675. 

Mass.—W. H. Ballard Co. v. Llpp, 
192 N.K. 492, 288 Mass. 163. 

Mo.—^Lambert v. Gutman, App., 171 
S.W.2d 736. 

64 C.J. p 125 note 26. 

Befusal to admit evidence held not 
erroneous 

(1) In general. 

Ala.—Crutchfield v. Vogel, 171 So. 
889, 233 Ala. 306. 

Md.—^Lavlne v. Abramson, 142 Md. 
222, 120 A 623. 

IT.J.—^Fielder v. Friedman, 12 A.2d 
897, 124 N.J.Law 614. 

(2) Letter.—^Roush v. Metropolitan 
Life Ins. Co.. 176 A 809, 116 Pa. 
Super. 162. 

(3) With respect to manner In 
which axle was bent.—^Edwards v. 
Yarbrough, Mo.App.. 201 S.W. 972. 

as. Ill.—Creighton v. Elgin, 66 N.B. 

2d 825, 387 Ill. 592, 162 A.L.R. 883. 
Iowa.—In re Repp's Estate, 40 N.W. 

2d 607, 241 Iowa 190. 

64 C.J. p 125 note 27. 

23. Mass.—^Drew v. Drew, 144 N.B. 

768, 250 Mass. 41. 

Tex.—Dunman v. J, C. Murphey & 
Co., 107 S.W. 70, 48 Tex.Civ.App. 
639. 

Prellmlnazy Investigation 
Court properly denied motion which 
sought to have court enter on pre¬ 
liminary investigation to ascertain 
whether defendant’s attorney intend¬ 
ed to offer certain testimony and to 
Inform such attorney that he must 
not offer certain testimony which 
plaintiff apprehended he would offer. 
—Bradford v. Birmingham Electric 
Co., 149 So. 729, 227 Ala. 285. 

24. Kan.—^Brothers v. Adams, 107 
P.2d 757, 162 Kan. 676. 

Me.—^Brown v. McCaffrey, 60 A.2d 
792, 143 Me. 221—Booth Bros. & 
Hurricane Island Granite Co. v. 
Smith, 97 A. 826, 116 Me. 89. 

25. Ala.—^Hatcher v. Lammons, 112 
So. 120, 215 Ala. 648. 


26. Ala.—^Alberson v. State. 47 So. 
2d 182, 264 Ala. 87. 

Cal.—^Morris v. Harris. 257 P.2d 93, 
118 Cal.App.2d 104. 

Ga.—^Fambro v. Sparks, 72 S.E.2d 
473. 86 Ga.App. 726. 

Kan.—Glover v. Bux, 90 P.2d 1117, 
150 Kan. 55. 

Md.—State, for Use of Emerson, v. 

Poe, 190 A. 231, 171 Md. 684. 

Pa.—Societa Palmolese Dl Protezione 
E Beneflcenza v. Maiale, 17 A.2d 
925, 143 Pa-Super. 403—Uockcroft 
V. Metropolitan Life Ins. Co., 3 A 
2d 184, 133 Pa.Super. 698—Phila¬ 
delphia Record Co. v. Sweet 188 A. 
631, 124 Pa.Super. 414. 

Vt.—Taylor v. Henderson, 22 A2d 
318, 112 Vt. 107. 

64 C.J. p 126 note 33. 

Form of offer showing relevancy, 
competency, and materiality see 
infra § 80. 

Where party is under oross-ez- 
amination trial court may exercise 
sound discretion in requiring counsel 
to make relevancy of questions ap¬ 
parent—Cox V, Norris, 28 S.E.2d 888, 
70 Ga.App. 580. 

27. Ill.—^Beringer v. Lnckner, 73 N. 
B.2d 620, 331 IlLApp. 691. 

64 C.J. p 126 note 34. 

Froffea; held properly refused 
where witness was not qualified to 
testify as proffered.—^Bast Coast 
Freight Lines v. Mayor and City 
Council of Baltimore, 58 A.2d 290, 
190 Md. 256, 2 AL.R.2d 386. 

Bes gestae 

In action for damages for injuries 
in automobile collision, refusal of 
offer to prove as res gestae that de¬ 
fendant on arriving at hospital stated 
he was on his side of highway and 
plaintiff's car was on wrong side was 
not abuse of discretion, where it 
was not shown how soon after col¬ 
lision defendant was taken to hospi¬ 
tal.—Smith V. Pine, 12 N.W.2d 236, 
284 Iowa 256. 

Wliere evidence was rejected and 
plaintiff had the opportunity to offer 
other evidence, burden was on plain¬ 
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tiff to offer such other evidence 
which would, with the rejected com¬ 
petent evidence, make out a case for 
the jury.—Gibbs v. Russ, 26 S.E.2d 
909, 223 N.C. 349. 

2a Ala.—Little v. Sugg, 8 So. 2d 866, 
243 Ala. 196. 

Kan.—Glover v. Bux, 90 P.2d 1117, 
150 Kan. 55. 

Md.—State, for Use of Emerson, v. 

Poe, 190 A 231. 171 Md. 584. 

Mass.—Hoxie v. Hall, 7 N.B. 2d 422, 
297 Mass. 80. 

Mo.—Clader v. City of Neosho, App., 
198 S.W.2d 623. 

N.J.—^Fielder v. Friedman, 12 A.2d 
897, 124 N.J.Law 614. 

64 C.J. p 126 note 32. 

29. Cal.— "Porter v. Beseler, 183 P. 

2d 364, 81 Cal.App.2d 86. 

Minn.—Mathews v. Chicago & N. W. 
Ry. Co., 202 N.W. 896, 162 Minn. 
313. 

Proffer held properly refused 
Md.—^Bmery, to Use of Calvert Ins. 
Co. V. F. P. Asher, Jr., & Sons, 75 
A2d 333, 196 Md. 1. 

SO. Idaho.—^McKee v. Chase, 253 P. 

2d 787, 73 Idaho 491. 

Minn.—Patterson-Stocking v. Dunn 
Bros. Storage Warehouses, 276 N. 
W. 737, 201 Minn. 308. 

64 C.J, p 127 note 37. 

31. Neb.—In re Johnson’s Estate, 
161 N.W. 429, 100 Neb. 791. 

W.Va.—Gunn v. Ohio River R. Co., 
14 S.B. 465, 36 W.Va. 165, 32 Am. 
S.R. 842, 16 S.B. 628, 37 W.Va. 42L 
ObJeotioxL to testimony as secoxb. 
dary or hearsay was not available, 
in the absence of showing that wit¬ 
nesses were without personal knowl¬ 
edge.—Jensen v. Hansen, 56 P.2d 
1201, 12 CalApp.2d 678. 

32. Idaho.—^McKee v. Chase, 263 P. 
2d 787, 73 Idaho 491. 

Ill.—Creighton v. Elgin, 56 N.E.2d 
826, 387 Ill. 692, 162 A.L.R. 883. 
Minn.—^Patterson-Stocking v. Dunn 
Bros. Storage Warehouses, 276 N. 
W. 737, 201 Minn. 308. 

64 C.J. p 127 note 36. 
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objection to a question asked,^3 in other jurisdic¬ 
tions the court must be informed before making its 
ruling as to what answers are expected to be elicited 
from the witness,34 and unless the offer is then 
made a party may not complain of the exclusion of 
the evidence as error, as discussed in Appeal and 
Error § 291 b (2). In an action on a note, plain¬ 
tiffs have been held not to waive their right to in¬ 
sist on an opportunity to introduce certain proof, by 
a failure to offer it at the time when the trial court 
determined defendant’s motion for judgment non 
obstante veredicto based on the absence of such 
proof.35 The court may receive evidence offered 
after a motion has been made to dismiss the com¬ 
plaint for failure of proof.36 

§ 79. - Renewal of Offer 

Where evidence is Inadmissible when offered and 
excluded, but thereafter becomes admissible, it must be 
reoffered; and an offer should be renewed where, at the 
suggestion of the court or in accordance with Its ruling, 
evidence is to be introduced later in the trial or where 
the court rejects evidence temporarily or withholds a 
decision as to its admissibility. 

Where evidence is inadmissible when offered and 


TRIAL §§ 78-^0 

excluded, but thereafter becomes admissible, it must 
be reoffered,37 unless the court indicates that a 
second offer would be useless.38 An offer should 
also be renewed where, at the suggestion of the 
court33 or in accordance with its ruling, 40 evidence 
is to be introduced later in the trial. Where the 
court rejects evidence temporarily or withholds a 
decision as to its admissibility, the party desiring 
to introduce the evidence should renew his offer4i 
or call the attention of the court to the fact that a 
definite decision is desired.42 In considering the 
propriety of a refusal to permit counsel to make a 
formal offer of testimony, because a similar offer 
had already been made and ruled, much must be left 
to the sotmd discretion of the judge.43 

§ 80. -Form, Requisites, and Sufi&ciency 

of Offer in General 

An offer of proof must be sufficient, certain, and In¬ 
telligible, and must definitely state the facts sought to 
be proved; It must show the materiality, competency, 
and relevancy of the evidence offered. 

An offer of proof must be sufficient.44 An offer 
of proof may be sufficient where a party makes two 


33. Ill.—^Harman v. Indian Grave 
Drainage Dist, 217 Ill.App. 602. 

34. Ind.-^McCord v. Strader, 86 N.E. 
2d 441, 227 Ind. 389. 

64 C.J. p 127 note 47. 

35. Tex.—^Barton v. Cantrell, Civ. 
App., 129 S.W.2d 344. 

36. N.T.—Bearing v. Sears, 3 N.T.S. 
81, 60 Hun. 604. 

37. Cal.—^Rickards v. Noonan, 104 
P.2d 839, 40 Cal.App.2d 266. 

Me.—^Public Utilities Commission v. 

Gallop, 62 A.2d 166, 143 Me. 290. 
Ohio.—Cloud V. City of Fremont, 61 
N.B.2d 39, 72 Ohio App. 193. 

Tex.—^Lindquist v. Sanford, Civ.App,, 
132 S.W.2d 279, error dismissed, 
Judgment correct. 

64 C.J. p 127 note 39. 

38. Cal.—Mebius, etc., Co. v. Mills, 
88 P. 917, 150 Cal. 229. 

64 C.J. p 127 note 40. 

39. Cal.—McKissick Cattle Co. v. 
Anderson, 217 P. 779, 62 CaLApp. 
668 . 

Mo.—Wills V. Sullivan, 242 S.W. 180, 
211 Mo.App. 318. 

40. U.S. — ^Northern Min. Corp. v. 
Tninz, C.C.A.Mont., 124 F.2d 14, 
certiorari denied 62 S.Ct. 944, 316 
U.S. 664, 86 L.Ed. 1740. 

Mass.—^McGeorge v. Grand Realty 
Trust, 55 N.E.2d 694, 316 Mass. 
373. 

Mich.—Kushler v. Weber, 171 N.W. 
865, 206 Mich. 400. 

Pailure to renew held to waive any 
error 

Cal.—Spanfelner v. Meyer, 124 P.2d 
862, 61 Cal.App.2d 390. 


41. Cal.— Corpus Joris quoted in 
Spanfelner v. Meyer, 124 P.2d 862, 
863, 61 Cal.App.2d 890. 

Me.—^Lipman Bros. v. Hartford Acc. 

& Indem. Co., 100 A.2d 246. 

Tex.—^Atlantic Pipe Line Co. v. 
Fields, Civ.App., 266 S.W.2d 940, 
error refused no reversible error. 
64 C.J. p 127 note 48. 

42. Cal.— Corpus praxis quoted in 
, Spanfelner v. Meyer, 124 P.2d 862, 

863, 51 Cal,App.2d 390. 

Me.—^Hotchkiss v. Bon Air Coal & 
Iron Co., 78 A. 1108, 108 Me. 84. 

43. Pa.—Sprague v. Reilly, 84 Pa. 
Super. 832. 

64 C.J. p 127 note 46. 

44. Cal.—^Revels v. Southern Cal. 
Edison Co., 248 P.2d 986, 113 Cal. 
App.2d 673—^People v. Keith Ry. 
Equipment Co., 161 P.2d 244, 70 
CaLApp.2d 339—Western Pipe & 
Steel Co. of California v. Tuolumne 
Gold Dredging Corp., 146 P.2d 61, 
63 Cal.App.2d 21—Walker v. Laugh- 
am, 112 P.2d 695, 44 Cal.App.2d 
469. 

D.C.—^Union Storage & Transfer Co. 

I V. Lamphere, MunA.pp., 40 A.2d 
268. 

Idaho.— Corpus OTuris cited in Koser 
V. Homback, 266 P.2d 988, 993. 

Ill.—Romine v. City of Watseka, 91 
N.E.2d 76, 341 Ill.App. 370. 

La.—Harris v. Alexandria Coca-Cola 
Bottling Co., App., 41 So.2d 93. 
Mass.—Old Colony Trust Co. v. Third 
Unlversalist Soc. of Cambridge, 188 
N.B. 711, 286 Mass. 146, 91 A.L.R. 
837. 


Minn.—^Vondrashek v. Dignan, 274 
N.W. 609, 200 Minn. 630. 

Miss.—^McArdle's Estate v. City of 
Jackson, 61 So. 2d 400, 216 Miss. 
671. 

Mo.—^Mabry v. Swift & Co., App., 145 
S.W.2d 163. 

Ohio.—Omsteln v. Chesapeake & O. 
R. Co., App., 36 N.E.2d 621, appeal 
dismissed Chesapeake & O. R. Co. 
V. Omstein, 13 N.E.2d 909, 183 
Ohio St. 385, 

Or.—^Bradford v. Bradford, 107 P.2d 
106, 165 Or. 297. 

Pa.—^Zubrod v. Kuhn, 53 A.2d 604, 
857 Pa, 200—Nadler v. Warner Co., 
184 A. 3, 321 Pa. 139. 

Tex.—San Antonio, U. & G. R. Co. v. 
Clarke & Keller, Civ.App., 81 S.W. 
2d 113. 

64 C.J. p 127 note 49. 

Argumentative and speculative of¬ 
fer was properly refused.—Shields v. 
Keller, 168 S.W.2d 60, 348 Mo. 326. 

Offer held sufficient 

(1) In general. 

Pa.—^Reiter v; Reiter, 48 A.2d 66, 169 
Pa.Super. 344. 

Tex.—^Burgess v. Hatton, Civ.App., 
209 S.W.2d 999, error refused. 

Vt.—Jaquith v. Smith, 24 A2d 341, 
112 Vt. 353. 

(2) In action to cancel sherilTs 
deed, plaintiff's offer of sheriff's 
deed *'Just to show ■ the sale was 
made" Justified consideration of reci¬ 
tation in deed showing that notice 
of sale had been mailed to plaintiff 
by sheriff, as basis for acceptance of 
such recitation as proof of mailing. 
—Sharber v. Florence, Civ.App., 108 
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separate offers each of which in itself is insuffi¬ 
cient, if, when taken together, they are sufficient 
and it is apparent that the party intended that they 
be so taken.^s Where rejected matter is read to the 
court and not to the jury, it indicates an offer of 
proof is intended.^® An offer to show a fact by 
a witness who has repeatedly stated that he could 
not prove it is useless.^*^ 

An offer of proof must be certain,intelligible, 
and must definitely state the facts sought to be 


proved,^® either by reference to the evidence pro¬ 
posed to be offered or to the facts to be proved.si 
The offer must embrace but one proposition52 and 
must show that its admission, if responsive, would 
have affected the final disposition of the case.53 Jt 
must be positive in the statement of the purpose for 
which it is offered,in case the court requires a 
statement of the purpose,®^ unconditional,^® and not 
in the alternative.^*^ It must show the materiality,58 
competency,®^ admissibility,®® and relevancy®! of 
the evidence offered. An offer must be specific 


S.W.2d 942, reversed on other grounds 
115 S.W.2d 604, 131 Tex. 341. 

Offer not in proper form 
In action against publisher for 
death of minor resulting from auto¬ 
mobile collision while assisting own¬ 
er of newspaper route in delivering 
papers, where parents offered to 
show by examination of route owner 
that route owner did not carry lia¬ 
bility insurance but that publisher 
did, and offer did not show that 
route owner’s knowledge was based 
on admission of authorized agent of 
publisher and not on hearsay, offer 
was not in proper form.—^Bass v. 
Kansas City Journal Post Co., 148 
S.W.2d 648, 347 Mo. 681. 

Test of suffloleiicy 
Offer is not sufidcient without af¬ 
firmative showing of good faith and 
means of doing, or trying to do, what 
is desired.—Sellers v. Montana-Da- 
kota Power Co., 41 P.2d 44, 99 Mont. 
39. 

''Offer to prove'' 

On exclusion of testimony, an of¬ 
fer may be made without use of the 
expression “offer to prove,”—^Daub v. 
Industrial Commission, Ohio App., 67 
N.E.2d 301. 

Offer held too broad 
Mo.—State ex rel. Nelson v. Ham¬ 
mett, 203 S.W.2d 116, 240 Mo.App. 
307. 

45. Mass.—^Desmond v. Fawcett, 115 
N.E. 280, 226 Mass. 100, Lr.R.A. 
1917I> 408. 

46. Mo.—^Parks v. Marshall, 14 S.W. 
2d 590, 322 Mo. 218, 62 A.Ii.R. 835. 

Presence of jury during offer see in¬ 
fra § 84. 

47. Wash.—Nevins v. Scace, 199 P. 
305, lie Wash. 216. 

48. Ark.—Corpus Juris quoted In. 
Kane v. Carper-Dover Mercantile 
Co., 177 S.W.2d 41, 42, 206 Ark. 
674. 

Mo.—^Rhineberger v. Thompson, 202 
S.W.2d 64, 356 Mo. 620. 

N.H.—Ibey v. Ibey, 66 A.2d 872, 94 
N.H. 425. 

N.D.—Ostmo v. Tennyson, 296 N.W, 
641, 70 N.D. 658. 

64 C.J. p 127 note 64. 

49. Ala.—Southern Cotton Oil Co. v. 
Harris, 67 So. 864, 176 Ala. 323. 


Ark.—Corpus Juris quoted in Kane 
V. Carper-Dover Mercantile Co., 177 
S.W.2d 41, 42, 206 Ark. 674. 

50. Ark.—Corpus Juris quoted in 
Kane v. Carper-Dover Mercantile 
Co., 177 S.W.2d 41, 42, 206 Ark. 
674. 

Cal.—Blackburn v. 'Union Oil Co. of 
Cal., 204 P.2d 69, 90 •Cal.App.2d 
775—^People v. Keith Ry. Equip¬ 
ment Co., 161 P.2d 244, 70 CaLApp. 
2d 339. 

64 C.J. p 128 note 56. 

51. Cal.—^People v. Keith Ry. Equip¬ 
ment Co., supra. 

Colo.—^De St. Aubin v. Field, 62 P. 
199, 27 Colo. 414. 

52. Wash.—Kennedy v. Currie, 28 
P. 1028, 3 Wash. 442. 

63. Ill.—Abrahams v. Woolley, 90 
N.E. 667, 243 Ill. 365. 

64 C.J. p 128 note 59. 

Necessity that erroneously excluded 
evidence prejudice complaining par¬ 
ty on appeal see Appeal and Error 
§ 1739. 

54. Mass.—Callaghan v. R. H. White 
Co., 22 N.E.2d 10, 803 Mass. 413. • 

Pa.—Barrilo v. Prank, 177 A. 68, 116 
Pa.Super. 461. 

64 C.J. p 128 note 60. 

Sustaining objections to questions 
held not erroneous where offer did 
not indicate purpose to be accom¬ 
plished by such testimony, but was 
vague, incomplete, and lacking in 
form.—Societa Palmolese Di Protezi- 
one E Beneficenza v. Maiale, 17 A.2d 
926, 143 Pa.Super. 403. 

55. Md.—Winter v. Donovan, 8 Gill 
370. 

64 C.J. p 128 note 61. 

58. Nev.—^Lee v. McLeod, 15 Nev. 
168. 

67. Mass.— Ivea v. Farmers’ Bank, 
2 Allen 236. 

64 C.J. p 128 note 63. 

sa U.S.—^Braman v. Wiley, C.C.A. 
Ind., 119 P.2d 991. 

Cal.—^Anderson v. Anderson, 241 P.2d 
671, 109 Cal.App.2d 863. 

Mo.—Clader v. City of Neosho, App., 
198 S.W.2d 623—^Lambert v. Gut¬ 
man, App., 171 S.W.2d 735. 

Vt.—Morris v. Wallace, 189 A. 866, 
108 Vt 641. 


Wash.—Hinton v. Carmody, 60 P.2d 
1108, 186 Wash. 242. 

64 C.J. p 128 note 64. 

Necessity of offer where relevancy, 
competency, and materiality of evi¬ 
dence are not apparent see supra 
S 77. 

Ezclusiou of evldexLOe held uot erro. 
neons 

Vt—Grant v. Goodrich, 199 A. 246, 
109 Vt 4-62. 

Refusal of offer was not erroneous 

where materiality of testimony was 
not sufficiently shown.—^Buckley v. 
Althelmer, C.C.A.I11., 162 F.2d 602. 

59. Mo.—Clader v. City of Neosho, 
App., 198 S.W.2d 623—^Lambert v. 
Gutman, App., 171 S.W.2d 735— 
Schwalbert v. Konert 76 S.W.2d 
446, 230 Mo.App. 811. 

64 C.J. p 128 note 66. 

Offered proof held incompetent 
Cal.—^Bartholomai v. Owl Drug Co., 
108 P.2d 36, 42 Cal.App.2d 38. 

D.C.—^l^’illoramo v. Giunta, 89 F.2d 
600, 67 App.D.a 28. 

Ill.—^Davidson v. Wisconsin Chair 
Co., 77 N.E.2d 820, 333 Ill.App. 426. 

Proffer of incompetent testimony 
held properly refused 
U.S.—Robins V. Pitcairn, C.C.A.I11., 
124 P.2d 734. 

Ky.—^Hogge v. Anchor Motor Freight 
of Delaware, 126 S.W.2d 877, 277 
Ky. 460. 

Ohio.—Hansen v. Goetz, App., 46 N. 
E.2d 293. 

60. Ala.—^Bums v. Death, 184 So. 
176, 286 Ala. 615. 

N.Y.—VanArsdale v. Buck, 81 N.T.S. 

1017, 82 App.Div. 383. 

Expert testimony 

Offer was properly refused where 
proposed testimony was clearly out¬ 
side any qualifications shown by wit¬ 
ness as an expert.—Shields v. Keller, 
163 S.W.2d 60, 348 Mo. 326. 

61. Ala.—^Birmingham Elec. Co. v. 
McQueen, 44 So.2d 598, 253 Ala 
395. 

D.C.—^Filloramo v. Giunta, 89 F.2d 
500, 67 APP.D.C. 28. 

Ohlo.-i-Hansen v. Goetz, App., 46 N. 
E.2d 293. 

64 C.J. p 128 note 67. 
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enough to make its relevancy apparent.®^ If evi¬ 
dence would be relevant in conjunction with other 
facts not yet in the record, the offer should be ac¬ 
companied by an offer to prove those facts at the 
proper time.®3 Exclusion of evidence is proper 
where the offer is accompanied by an admission in¬ 
dicating that the facts sought to be proved are ir¬ 
relevant.®^ 

An offer of proof may not assume a material fact 
not in evidence.®® The offer cannot be made in 
general terms,®® but must be so made as to give the 
court an opportunity to rule on the specific tes¬ 
timony, complaint of the exclusion of which is 
made,®*^ and must be so specific as to show the 
error of the court in refusing to admit it.®8 It 
must be made in such form as to give an opportunity 
for objection.®® A party is bound to Imow what 


TRIAL § 80 

his witness can say and to make the offer in such 
terms that the court has the assurance that if per¬ 
mitted to speak the witness will so testify.*^® A mere 
general expression of willingness, duty, or desire 
to produce testimony is not sufficient.’^! It is not 
sufficient that the offer state the ultimate facts in 
language appropriate to a pleading the evidenti¬ 
ary facts must be set out.*^® It need not state all the 
facts necessary to make a full case,'^^ or facts 
going to the sufficiency;*^® but it must embrace all 
the facts showing the admissibility of the evi¬ 
dence.*^® 

The offer must be of facts and not of conclu¬ 
sions and must be made good when the party 
is requested so to do.^® The offer must be confined 
to admissible evidence;*^® if the offer is of a wit¬ 
ness, it should be confined to matters as to which 


62> Vt—^Taylor v. Henderson, 22 A. 

2d 318. 112 Vt. 107. 

64 C.J. p 129 note 68. 

63. Md.—Stockdale v. Jones, 104 A. 
416, 133 Md. 176. 

64 C.J. p 129 note 69. 

Provisional admission of evidence 
see infra § 85. 

64. Mo.—^Robison v. Cfhicago Great 
Western R. Co., App., 66 S.W.2d 
180. 

Pa,—Gunzenhauser v. Prussian Nat 
Ins. Co. of Stettin, Germany, 88 A. 
495, 241 Pa. 346. 

65. Vt.—^Monclon v. Bertrand, 127 A. 
871, 98 Vt 332. 

66 . Ark.—Ctorpns Jnzls quoted in 
Kane v. Carper-Dover Mercantile 
Co., 177 S.W.2d 41, 42, 206 Ark. 
674. 

Cal.—Stickel v. San I>iego Elec. Ry. 
Co., 195 P.2d 146, 32 Cal.2d 157— 
Douillard v. Woodd, 128 P.2d 6, 20 
Cal.2d 665—^Blackburn v. Union Oil 
Co. of Cal., 204 P.2d 69, 90 Cal. 
App.2d 776—^Peterson v. Montgom¬ 
ery Holding Co., 202 P.2d 365, 89 
Cal. App. 2d 890—People v. Keith 
Ry. Equipment Co., 161 P.2d 244, 
70 Cal.App.2d 339. 

Mo.—Atherton v, Kansas City Pow¬ 
er & Light Co., 202 S.W.2d 69. 356 
Mo. 505—^Robison v. Chicago Great 
Western R. Co., App., 66 S.W.2d 
180. 

N.H.—^Ware v. Boston & M. R. R., 81 
A.2d 68, 92 N.H. 373. 

Tex.—Bailey v. Victoria Bank & 
Trust Co., Civ.App., 114 S.W.2d 920, 
followed in 114 S.W.2d 922. 

64 C.J. p 129 note 72. 

Offer held not too general 
Vt—Jaquith v. Smith, 24 A.2d 341, 
112 Vt 363. 

Wis.—In re Shinoe's Estate, 260 N. 
W. 606, 212 Wis. 481. 


67. Ark.—Corpus Juris quoted in 
Kane v. Carper-I>over Mercantile 
Co., 177 S.W.2d 41. 42, 206 Ark. 
674. 

Ill.—Washington Boulevard Hospital 
V. Levin, 46 N.B.2d 673, 317 Ill. 
App. 160. 

Wash.—Cochran v. Harrison Memori¬ 
al Hospital, 254 P.2d 762, 42 Wash. 
2d 264—Tomlinson v. Bean, 173 P. 
2d 972, 26 Wash.2d 364. 

64 C.J. p 129 note 73. 

Statement which is mere conclu¬ 
sion is insufioient, since an offer of 
proof should be sufficiently definite 
and comprehensive fairly to advise 
trial court as to whether or not the 
proof is admissible.—State v. Wil¬ 
liams, 120 P.2d 602, 12 Wa8h.2d 16. 

68L Ark.—Corpus Juris quoted in 
Kane v. Carper-Dover Mercantile 
Co., 177 S.W.2d 41, 42, 206 Ark. 
674. 

64 C.J. p 129 note 74. 

69. Cal.—Stickel v. San Diego Elec. 
Ry. Co., 195 P.2d 416, 32 Cal.2d 
157—^Douillard v. Woodd, 128 P.2d 
6, 20 Cal.2d 666—^Blackburn v. Un¬ 
ion Oil Co. of CaL, 204 P.2d 69, 90 
Cal.App.2d 775. 

70. D.C.—^Fitzpatrick v. Capital 
Traction Co., 46 App.D.C. 13. 

71. Ark.—Corpus Juris quoted In 
Kane v. Carper-Dover Mercantile 
Co., 177 S.W.2d 41, 42, 206 Ark. 
674. 

Or.—Jacob v. Pacific Export Lumber 
Co., 297 P. 848, 136 Or. 622. 

72. Or.—^Prestbye v. Kliphardt, 231 
P. 187, 113 Or. 59—Columbia Real¬ 
ty Inv. Co. V. Alameda Land Co., 
168 P. 64, 440, 87 Or. 277. 

73. Mass.—^Barnes v. City of Spring- 
field, 168 N.E. 78, 268 Mass. 497, 
certiorari denied 50 S.Ct 246, 281 
U.S. 732, 74 L.Ed. 1148. 

64 C.J. p 129 note 78. 
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74. Pa.—^Rock v. Caufflel, 116 A. 
843, 271 Pa. 660—Hall v. Patter¬ 
son, 51 Pa. 289. 

75. Md.—^Brooke v. Quynn, 13 Md. 
379. 

76. Idaho.—^Boise Ass*n of Credit 
Men V. U. S. Fire Ins. Co., 256 P. 
623, 44 Idaho 249, 250. 

64 C.J. p 129 note 81. 

77. Iowa.—^Herbert v. Allen, 41 N. 
W.2d 240, 241 Iowa 684. 

Wash.—State v. Williams, 120 P.2d 
602, 12 Wash.2d 16. 

64 C.J. p 129 note 82. 

Offer held properly refused as an 
attempt to elicit argument from the 
witness rather than facts.—^First 
Nat. Bank v. Bertoli, 89 A. 369, 87 
Vt. 297, Ann.Cas.l917B, 690. 

78. N.M.—^Lincoln Lucky, etc., Min. 
Co. V. Hendry, 60 P. 830, 9 N.M. 
149. 

79. La.—^Danna y. Danna, App., 161 
So. 348. 

Pa.—^Philadelphia Record Co. v. 
Sweet, 188 A. 631, 124 Pa.Super. 
414. 

R.I.—^Providence Fruit & Produce 
Bldg. V. Gamco, Inc., 68 A.2d 20, 76 
R.I. 64. 

Wash.—Cochran v. Harrison Memori¬ 
al Hospital, 254 P.2d 762, 42 Wash. 
2d 264. 

64 C.J. p 129 note 84. 

Custom 

Refusal to admit evidence of cus¬ 
tom was not error, where offer went 
only to occasional, rather than gen¬ 
eral, custom of usage.—Grimes v. 
American League Baseball Co., Mo. 
App., 78 S.W.2d 620. 

Where heaarsay evidence is offered 
it is incumbent on party to show 
that it comes within some exception 
to general rule excluding testimony 
of that character,—^Deaton & Son v. 
Miller Well Servicing Co., Tex.Civ. 
App., 231 S.W.2d 944. 
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he is competent.so If the offer is substantially cor¬ 
rect, it is immaterial that it is technically inac- 
curate.81 The fact that success on one issue will be 
of no avail unless another issue is sustained does 
not require that an offer of evidence pertinent to 
one contain an undertaking to prove the other.^^ 

Responsiveness to question. An offer of proof 
must correspond with S3 and not be broader than,S4 
the question. The offer need not be confined to the 
specific answer if both relate to the same subject 
matter.SB 

Necessity of writing. It is discretionary with the 
trial court to require the offer of proof to be re¬ 
duced to writings 6 although not requested so to do 
by opposing counsel.s^ Where the trial court sus¬ 
tains an objection to proffered evidence, under a 
statute so providing, the examining attorney may 
make an offer of what he expects to prove and the 
court, on request, may permit evidence and any 
cross-examination relating thereto, or evidence in 
rebuttal thereof, to be taken down in full.ss The 
court may allow an oral offer,S3 particularly where 
it is not made in the hearing of the jury.so 


Construction of offer. If an offer is fairly open 
to two constructions, a party has no right to insist, 
in a court of review, on that construction which is 
most favorable to him, unless it appear that it was 
so understood by the court which rejected the evi- 
dence.si An offer will be construed against the 
party making it where it is contradictory32 or in the 
altemative.33 

§ 81. -Necessity of Presence of Witness 

or Documents or Other Showing of 
Good Faith 

A mere statement of an offer to prove Is not a suffi¬ 
cient offer of proof on which a court is called on to act; 
the witness should be called and questioned, or docu¬ 
mentary evidence produced. 

A mere statement of an offer to prove is not a 
sufficient offer of proof on which a court is called 
on to act.®^ The witnesses should be called^® and 
questioned,^® or documentary evidence produced.®^ 
A statement by the party that he will secure the 
witness in a short time,®® or the arrival of the 
witness during the offer where the attention of the 
court is hot called to the fact,®® is insufficient. While 


80. Mo.—Shields v. Keller, 153 S.W. 
2d 60, 348 Mo. 326—^Teats v. Flan¬ 
ders, 24 S.W. 126, 118 Mo. 660— 
Clader v. City of Neosho, App., 198 
S.W.2d 528. 

81. Iowa.—Pearl v. Omaha, etc., K. 
Co., 88 N.W. 1078, 116 Iowa 636. 

82. Vt—Bancroft v, Cota, 98 A. 915, 
90 Vt 358. 

83-. Ind.—^Anselm v. Anselm, 76 N.B, 
2d 921, 118 Ind.App. 169, transfer 
denied 78 N.K2d 81, 226 Ind. 98. 

Mass.—^Perrott v. Leahy, 19 N.E.2d 
10, 302 Mans. 818—Coral Gables v. 
Beerman, 5 N.E.2d 664, 296 Mass. 
267. 

Vt—Taylor v. Henderson, 22 A.2d 
318, 112 Vt 107. 

Wyo.—Corpus Juris quoted in First 
Nat Bank v. Barrett 93 P.2d 510, 
612, 54 Wyo. 394. 

64 C.J. p 130 note 88. 

84. Mass.—^Eastern Paper & Box Co. 
V. Herz Mfg. Corp., 80 N.E.2d 484, 
323 Mass. 138—^Taber v. Tenovsky, 
47 N.E.2d 281, 313 Mass. 324—Per- 
rott V. Leahy, 19 N.B.2d 10, 302 
Mass. 318. 

Neb.—Webber v. City of Scottsbluff, 
35 N.W.2d 110, 150 Neb. 446—Ex¬ 
change Elevator Co. v. Marshall, 22 
N.W.2d 403, 147 Neb. 48. 

Vt.—^Taylor v. Henderson, 22 A. 2d 
318, 112 Vt 107. 

Wyo.—Corpus Juris quoted in First 
Nat. Bank v. Barrett 93 P.2d 610, 
612, 64 Wyo. 394. 

64 C.J. p 130 note 89. 

Offer not subject to roles of evldenoe 
An offer which did not purport to 


indicate the precise form of questions 
and answers to be put to the wit¬ 
nesses assumed competent questions 
would be put and competent answers 
secured and was not subject to the 
rules of evidence as an offer of the 
precise answer expected to a partic¬ 
ular question.—Hartlgan v. Eastern 
Racing Ass’n, 41 N.E.2d 28, 311 Mass. 
368. 

Offer held defective as going be¬ 
yond the scope of the question.— 
Bteile V. Dodge, 84 N.E.2d 464, 324 
Mass. 51—Coral Gables v. Beerman, 
6 N.E.2d 554, 296 Mass. 267. 

Hxdusion of evidence held not 
warranted, although offer was broad¬ 
er t h an question, where offer con¬ 
tained nothing which it would have 
been incompetent to establish by 
witness In response to question under 
consideration and subsequent ques¬ 
tions for which a responsive answer 
would have opened the door.—Con¬ 
ner V. First Nat. Bank in Wabash, 
76 N.E.2d 262, 118 Ind.App. 173, re¬ 
hearing denied 77 N.E.2d 698, 118 
Ind.App. 173. 

86. Neb.—Johnson v. Winston, 94 
^ N.W. 607, 68 Neb. 425. 

88. Nev.—Quinn v. White, 62 P. 

996, 64 P. 818, 26 Nev. 42. 

64 C.J. p 130 note 91. 

87. Nev.—Quinn v. White, supra. 

88. N.J.—Seitz v. Seitz, 64 A.2d 87, 
1 N.J.Super. 234. 

89. Cal.—Wise v. Wakefield, 50 P. 
310, 118 CaL 107. 


98. S.D.—^McFarland v. Schuler, 80 
N.W. 161, 12 S.D. 83. 

Presence of Jury during offer see 
intrsL 9 84. 

91, Wash.— Corpus Juris quoted la 
Tomlinson v. Bean, 173 P.2d 972, 
976, 26 Wash.2d 854. 

64 C.J. p 180 note 95. 

Presumptions on review on exclusion 
of evidence see Appeal and Error 
S 1556. 

92, Utah.—Roe v. Schweitzer, 184 
P. 938, 55 Utah 204. 

93, Vt.—^Buck V. Troy Aqueduct Co., 
66 A. 286, 76 Vt. 76. 

94, IlL—Stevens v. Newman, 68 IlL 
App. 549. 

95, Mont.—Schilling v, Curran, 76 
P. 998, 80 Mont. 370. 

64 C.J. p 130 note 99. 

XTame of witness 

Refusal of testimony was author¬ 
ized where name of witness sought 
to be offered was not given.—Glese 
V. Thomas J. Downing Sons, 298 N. 
T.S. 858, 262 App.Div. 712. 

96, Cal.—Franceschi v. Nardi, 246 
P. 130, 77 Cal.App. 78. 

64 C.J. p 130 note 1. 

97, Tex.—Dwyer v. Rippetoe, 10 S. 
W. 668, 72 Tex. 620. 

64 C.J. p 131 note 2. 

98, Mo.—^Northwestern Stove Repair 
Co. V. Cornwall, 128 S.W. 636, 148 
Mo.App. 605. 

99, Wis.—^Lewis v. Newton, 67 N. 
W. 724, 93 Wis. 406. 
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recognizing that the better practice is to put the wit¬ 
ness on the stand, it is competent, it has been held, 
for the trial court, with consent of opposing counsel, 
to rule on an offer without calling the witness.^ 
Where the court rules that it will not hear plaintiff’s 
witnesses, he need not produce each of them be¬ 
fore the court.2 

§ 82. -Evidence Inadmissible in Part or 

for Particular Purpose 

a. In general 

b. Particular purpose 

c. Evidence inadmissible for purpose 

offered 


a. In General 

Where evidence Is offered as a whole and part of 
It Is inadmissible, It Is discretionary with the trial court 
to reject the entire evidence or receive in evidence those 
parts which are admissible and reject the other parts. 

In a civil case, where evidence is offered as a 
whole and part of it is inadmissible, it is discre¬ 
tionary with the trial court to reject the entire evi¬ 
dence or receive in evidence those parts which are 
admissible and- reject the other parts.^ The court 
is not bound to separate the admissible from the 
inadmissible evidence,^ but may reject it as a whole.5 
On the other hand, the court may admit those parts 
of the evidence which are admissible.® 


N.Y.—Sparer v. Travelers* Ins. 
Co. of Hartford, Conn., 173 N.Y.S. 
673, 186 App.Dlv. 861. 

2. Ill.—^Bartholow v. Davies, 114 N. 
B. 1017, 276 Ill. 605. 

Iowa.— Tathwell v. Cedar Rapids, 86 
N.W. 291, 114 Iowa 180. 

3 . IT.S.—^Anderson v. Sager, C.A.S. 
D., 173 F.2d 794—Jayne v. Mason 
& Dixon Lines, C.C.A.N.T., 124 P.2d 
317. 

D.C.— Weimann v. Sheppard, Mun. 
App.. 87 A.2d 847. 

Md.—De Waters v. Mergler, 39 A.2d 
668 , 183 Md. 674. 

Okl.—Rittenhouse v. Johnson, 17 P. 

2d 457, 161 Okl. 169. 

64 O.J. p 131 note 9. 

Evidence partially Inadmissible in 
criminal cases see Criminal Law 
§ 1031. 

Review of ruling see Appeal and Er¬ 
ror § 291. 

Questions objectionable in part see 
Witnesses § 848. 

Ezcliislo]i. of remainder of letter 
was not erroneoas after material 
part thereof was admitted.—Sullivan 
V. Sullivan, 81 N.E.2d 166, 66 Ohio 
App. 315. 

Pailure to ezolnde improper matter 
held erroneous 

N.H.—^Wilson v. Manchester Sav. 
Bank, 68 A.2d 746, 95 N.H. 113. 

4. U.S. —Corpus Juris cited in Lane 
V. U. S., C.C.A.Ariz., 142 P.2d 249, 
263. 

Cal.—Clark v. Bradley, 236 P.2d 439, 
106 Cal.App.2d 637. 

Ind.—Conner v. First Nat. Bank in 
Wabash, 76 N.E.2d 262, 118 Ind. 
App. 173, rehearing denied 77 N.E. 
2d 698, 118 lnd.App. 173. 

Mo.—Eller v. Crowell, 238 S.W.2d 
310—Morris v. E. I. Du Pont De 
Nemours & Co., 139 S.W.2d 984, 
346 Mo. 126, 129 A.L.R. 362— 

Lynch v. Missouri-Kansas-Texas R. 
Co., 61 S.W.2d 918, 333 Mo. 89. 

N.D.—Ostmo V. Tennyson, 296 N.W. 
541, 70 N.D. 668. 

Okl.—^Rittenhouse v. Johnson, 17 P.2d 
457, 161 Okl. 169. 


Or.—Corpus Juris cited in Cosgrove 
V. Tracey, 64 P.2d 1321, 1324, 166 
Or. 1. 

Pa—Justice V. Watkins, 119 A. 824, 
276 Pa 138. 

RI.—Garneau v. Gameau, 9 A.2d 16, 
63 R.I. 416, 131 A.L.R. 460. 

Tex.—^Texas General Indem. Co. v. 
Scott, Civ.App., 246 S.W.2d 228, 
error refused no reversible error 
—^Kincaid v. Chicago, R. I. & G. 
Ry. Co.. Civ.App., 119 S.W.2d 1084, 
error dismissed. 

64 C.J. p 131 note 10. 

5. U.S.—Corpus Juris cited in Lane 
V. U. S., C.C.A.Ariz., 142 P.2d 249, 
263—^Lever Bros. Co. v. Atlas 
Assur. Co., C.C.A.Ind., 181 F.2d 
770. 

Ala.—^Bums v. Leath, 184 So. 176, 
236 Ala 615. 

Cal.—^Eaton v. Brock, App., 268 P.2d 
68—Clark v. Bradley, 235 P.2d 439, 
106 Cal.App.2d 637. 

Ga.—Culpepper v. Bower, 48 S.E.2d 
369, 203 Ga 784—^Dorsey v. Dorsey, 

7 S.E.2d 273, 189 Ga 662—Wil¬ 
liamson V. Walker, 1 S.B.2d 718, 
187 Ga 603—^First Bancredit Corp. 
V. J. G. McKenzie Lumber Co., 16 
S.B.2d 191, 65 GaApp. 696—Mutual 
Life Ins. Co. of New York v. 
Childs, 14 S.B.2d 166, 64 GaApp. 
668—^McDaniel v. Richards, 13 S.B. 
2d 710, 64 GaApp. 612. 

Ill.—^Romine v. City of Watseka 91 
N.E.2d 76, 341 HLApp. 370—Smith 
V. Metropolitan Life Ins. Co., 47 N. 
B.2d 330, 817 IlLApp. 624—More¬ 
house V. Gulf Warehouse & Sales 
Co., 17 N.E.2d 608, 297 IlLApp. 367. 

Ind.—Conner v. First Nat. Bank in 
Wabash, 76 N.E.2d 262, 118 Ind. 
App. 173, rehearing denied 77 N.E. 
2d 698, 118 lnd.App. 173. 

Iowa—Vandell v. Roewe, 6 N.W.2d 
296, 282 Iowa 896—^Bates v. Brooks, 
270 N.W. 867, 222 Iowa 1128, 109 
A.L.R. 1371. 

Mo.—^Bller v. Crowell, 238 S.W.2d 
310—Morris v. E. I. Du Pont De 
Nemours & Co., 139 S.W.2d 984, 346 
Mo. 126, 129 A.L.R. 362—Lynch v. 
Missouri-Kansas-Texas R. Co., 61 
S.W.2d 918, 333 Mo. 89—^Mabry v. 

^R7 


Swift & Co., App.. 146 S.W.2d 163 
—Gore V. Whitmore Hotel Co., 83 
S.W.2d 114, 229 Mo.App. 910. 

Ohio.—^Eikenberry v. McFall, App., 
86 N.B.2d 27. 

Okl.—^Rittenhouse v. Johnson, 17 P. 

2d 467, 161 Okl. 169. 

Or.—Corpus Juris cited in Cosgrove 
V. Tracey, 64 P.2d 1321, 1324, 166 
Or. 1—^Paine^v. Meier & Frank Co., 
27 P.2d 316, 146 Or. 40, rehearing 
denied 29 P.2d 631, 146 Or. 40. 

Pa.—^Purcell v. Metropolitan Life Ins. 
Co., 10 A.2d 442. 336 Pa. 588— 
Jones V. DubuQue Fire & Marine 
Ins. Co.. 176 A. 208, 817 Pa 144— 
Justice V. Watkins, 119 A. 824, 276 
Pa 138—^Encyclopaedia Britannica 

V. Cowan, 16 A.2d 433, 142 Pa 
Super. 634. 

R.I.—Gameau v. Gameau, 9 A.2d 15, 
63 R.L 416, 131 AL.R. 460. 

Tex.—^Texas Reciprocal Ins. Ass*n v. 
Stadler, 166 S.W.2d 121, 140 Tex. 
96—^Texas General Indem. Co. v. 
Scott Civ.App., 246 S.W.2d 228. er¬ 
ror refused no reversible error— 
Bonilla v. Lujan, Civ.App., 168 S. 

W. 2d 691—^Fenner v. American 
Surety Co. of New York, Clv.App., 
166 S.W.2d 279, error refused— 
Kincaid v. Chicago, R. I. & G. Ry. 
Co., Civ.App., 119 S.W.2d 1084, er¬ 
ror dismissed—Southern Under¬ 
writers V. Adams. Civ.App., 113 S. 
W.2d 668, error dismissed—^Finley 
V. Pafford, Civ.App.. 104 S.W.2d 
163, error dismissed—^Yessler v. 
Dodson. Civ.App., 104 S.W.2d 95, 
error dismissed. 

Utah.—^Ballard v. Beneficial Life Ins. 

Co.. 21 P.2d 847, 82 Utah 1. 

Vt—Turgeon v. Baker. 163 A. 688, 
105 Vt 61. 

Wyo.—First Nat. Bank v. Barrett 93 
P.2d 610, 64 Wyo. 394. 

64 C.J. p 131 note 11. 

Hospital records should not be ad¬ 
mitted where inadmissible in part.— 
Constantinides v. Manhattan Transit 
Co., 34 N.Y.S.2d 600, 264 App.Div. 147 
—^Babecki v. Charles Kurzon, Inc., 46 
N.Y.S.2d 673, 181 Mlsc. 11. 

Ga.—^Kansas City Life Ins. Co. v. 
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Documentary evidence may be admitted althougb 
inadmissible in part,*^ particularly where the ad¬ 
mission is guarded by proper instructions.^ It has 
been held that, where a document is proper evi¬ 
dence of a fact, it will be admitted, and the op¬ 
posite party is left to his motion to exclude ir¬ 
relevant matter from the consideration of the jury.^ 

b. Particular Purpose 

The trial court may admit evidence presented, other¬ 
wise Inadmissible, where It Is admissible for any pur¬ 
pose or for a particular purpose, and although offered 
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generally, especially where the court limits the effect of 
the evidence to the purpose for which it is admissible. 

Evidence may be admissible for a special pur¬ 
pose, but not admissible generally; or it may be 
admissible for one purpose but not for another; or 
it may be admissible against one joint defendant 
but not against another.io The trial court may ad¬ 
mit evidence presented, otherwise inadmissible,, 
where it is admissible for any purpose,il or for a 
particular purpose ,12 and although offered general¬ 
ly,13 especially where trial court limits effect of 


Williams, 9 S.E.2d 680, 62 GaAPP* 
707. 

R.I.--Catoii V. Caton, 59 A.2d 853, 74 
R.I. 208. 

64 C.J. p 132 note 12. 

7. Ill.—Lowenstern Bros. v. Marks 
Credit Clothing, 48 ]Sr.B.2d 729, 319 
IlLApp. 71—Lill V. Murphy Door 
Bed Co. of Chicago, 8 N.B.2d 714, 
290 IlLApp. 328. 

64 C.J. p 132 note 13. 

ISearsay 

Documentary evidence based in 
part on hearsay was properly ex¬ 
cluded.—Olljan V. Lublin (Gudlln), 
50 N.E.2d 264, affirmed 55 N.E.2d 65S, 
143 Ohio St. 417. 

Admission, of entlze record held erro- 
n.60iis 

Or.—Gallagher v. Portland Traction 
Co.. 182 P;2d. 354, 181 Or. 385. 

8 . XJ.S.—^U. S. V. 160.29 Acres of 
Land in Milwaukee County, C.C.A. 
Wis., 148 P.2d 33, certiorari denied 
Elines Inc. v. Gaylord Container 
Corp.. 66 S,Ct. 1676, 326 U.S. 882, 
89 L.Ed. 1998—Graf v. Holcombe, 

C.C.ANeb.. 277 F. 687. 

Cure’ of errors by instructions see 
Appeal and Error S 1737. 

8> Mo.—^Dayton Folding Box Co. v. 
Danclger, 143 S.W. 855, 161 Mo. 
App. 640. 

64 C.J. p 132 note 16. 

10. Mont.—Outlook Farmers* Eleva¬ 
tor Co. V. American Surety Co. of 
New York, 223 P. 906. 70 Mont. 8. 
Effect of admission and limitation to 
special purpose see infra §9 86-87. 
Heference to protection by Insurance 
or other indemnity of defendant 
see supra § 53. 

Objeotioii to evidence improperly sns- 
talned 

In bankruptcy trustee*s action to 
recover value of merchandise, objec¬ 
tion to introduction In evidence of 
transcript of testimony of one de¬ 
fendant taken under the Bankruptcy 
Act was improperly sustained on 
ground that transcript consisted of 
a bound book containing the testi¬ 
mony of other witnesses which could 
be taken by the jury to the jury 
room, where all that was offered in 
evidence was defendant’s testimony 


which counsel offered to read.—Samp- 
aell V. Anches, C.C.A.Wash., 108 F.2d 
945. 

11. Cal.—Hatfield v. Levy Bros., 117 
P.2d 841, 18 CaL2d 798—Inyo Chem¬ 
ical Co. V. City of Los Angeles, 66 
P.2d 850, 5 Cal.2d 525—^Emery v. 
Pacific Tel. & Tel. Co., 110 P.2d 
1079, 43 Cal.App.2d 402—^Borkheim 
. V. Borkheim, 228 P. 429, 66 Cal. 
App. 218, 

Conn.—^Williams v. Milner Hotels Co., 
36 A.2d 20, 130 Conn. 507. 

Ind.—^Murphy Auto Sales, Inc. v. 

Coomer, App., 112 N.E.2d 589. 

Mass.—^Bouchard v. Bouchard, 48 N. 

E.2d 161, 313 Mass. 631. 

Mich.—Bathke v. Traverse City, 13 
N.W.2d 184, 808 Mich. 1. 

Mo.—^Boudinier v. Boudinler, 208 S. 
W,2d 89, 240 Mo.App. 278—Hole- 
kamp V, EUnes, App., 170 S.W.2d 
90. 

Mont.—^Edquest v. Tripp & Dragstedt 
Co., 19 P.2d 637, 93 Mont 446. 

N.D.—GorpTU Juris cited in. Janssen 
V. Kohler, 299 N.W. 900, 901, 71 N. 

D. 247. 

Ohio.—Spidel v. Warrick, 78 N.E.2d 
746, 83 Ohio App. 332. 

64 C.J. p 132 note 19. 

la, Xr.S.—^Brooks V. Great Atlantic 
& Pac. Tea Co., C.C.ACal., 92 F.2d 
794. 

Ariz.—^Leigh v. Swartz, 246 P.2d 262, 
74 Ariz, 108. 

Cal.—Sanders v. Riviera Realty Co., 
230 P.2d 856, 104 Cal.App.2d 70— 
Slebel V. Shapiro, 137 P.2d 66, 68 
Cal.App.2d 509—Smith v. Dean, 78 
P.2d 448, 26 Cal.App.2d 671—Robin¬ 
son V. McKnight 284 P. 1066, 103 
Cal.App. 718. 

Ga.—City of Atlanta v. Gore, 169 S. 

E. 776, 47 Ga,App. 70. 

Ind.—Iterman v. Baker, 15 N.E.2d 
365, 214 Ind. 808—Ziffrin v. Bolitho, 
25 N.E.2d 675, 108 Ind.App. 44. 

Ky.—^Payne-Baber Coal Co. of Ken¬ 
tucky V. Butler, 123 S.W.2d 273, 
276 Ky. 211—Strong v. Abner, 106 
S.W.2d 699, 268 Ky. 602. 

Mich.—Holland v. Miller, 89 N.W.2d 
87, 326 Mich. 604—Alley v. Klotz, 
31 N.W.2d 816, 820 Mich. 621. 

Minn.—^Maat v. Laursen, 18 N.W. 2d 
233, 219 Minn. 461, 158 A.L.R. 215. 
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Mo.—^Louis Steinbaum Real Estate- 
Co. v. Maltz, 247 S.W.2d 652, 31 A 
L.R.2d 1052—Scott V. Missouri Ins. 
Co., 233 S.W.2d 660, 361 Mo. 51— 
Jackson v. Thompson, 218 S.W.2d 
97, 858 Mo. 1001—^In re Jamison’s 
Estate, 202 S.W.2d 879—Johnson 
V. Minihan, 200 S.W.2d 334, 356 Mo. 
1208—^Hammond v. Schuermann 
Bldg. & Realty Co., 177 S.W.2d 618, 
852 Mo. 418—^Rentfrow v. Thomp¬ 
son, 166 S.W.2d 700, 348 Mo. 970— 
Ferril v. Kansas City Life Ins. Co., 
137 S.W.2d 677, 345 Mo. 777—State 
ex rel. Kansas City Public Service 
Co. V. Shain, 134 S.W.2d 68, 345 Mo. 
543—Orf V. Ostmann, App., 170* 
S.W.2d 941, 

N.J.—Massari v. Accurate Bushing 
Co., 86 A2d 260, 8 N.J. 299—Dolan 

V. Newark Iron & Metal Co., 87 A. 
2d 444, 18 N.J.Super. 460—Stein v. 
Schmitz, 61 A.2d 260, 137 N.J.Law 
726—^Rynar v. Lincoln Transit Co., 
80 A.2d 406, 129 N.J.Law 525— 
Millman v. U. S. Mortg. & Title 
Guaranty Co. of New Jersey, 1 A 
2d 265, 121 N.J.Law 28. 

N.D.—Smith v. Knutson, 47 N.W.2d 
637, 78 N.D. 43. 

Ohio.—McGriff v. McGrifl, App., 74 
N.E.2d 619. 

Or.—^Dalk v. Lachmund, 70 P.2d 668, 
167 Or. 162. 

Pa.—^Bnieckner v. City of Pittsburgh, 
Com.PL, 99 Plttsb.Leg.J. 229, re¬ 
versed on same ground 84 A2d 
197, 368 Pa. 664. 

R. I.—^Monroe v. Lavimodiere, 167 A 
534, 53 R.I. 500. 

S. C.—Neal v. Clark, 19 S.E.2d 473, 199 
S.a 816. 

Tenn.—Thompson v. Cdrson, 208 S. 

W. 2d 1019, 186 Tenn. 170—South¬ 
ern Ry. Co. V. Hooper, * 65 S.W.2d 
847, 16 TenmApp. 112. 

Tex.—Pound v. Popular Dry Goods 
Co., Civ.App., 139 S.W.2d 341. 

Utah.—Sine v. Harper, 222 P.2d 67L 

64 C.J. p 132 note 20. 

Bvldence held Inadmissible 

Mo.—^Marrah v. J & R Motor Supply 
Co., App., 166 S.W.2d 271. 

N.T.—Townsend v. Levy, 25 N.T.S.2d 
266, 261 APP.D1V. 917. 

13- U.S.—^Farnsworth v. Nevada Co^ 
Utah, 102 P. 578, 42 C.C.A 609. 
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evidence to the purpose for which it is admissible.!^ 
The rule should be particularly applicable to cross- 
examination.!® It is the duty of the party object¬ 
ing to the admission of evidence to invoke the action 
of the court so that the evidence may be set before 
the jury with the proper limitations.!® 

If evidence is relevant arid properly admissible 
for the purpose for which it is offered, the trial 
court may admit it although when in evidence it 
may be used to effect another purpose for which it 
would not have been admissible.!*^ Where counsel 
states what he wants to show by the evidence of¬ 
fered, he restricts his offer for a particular pur¬ 
pose.!® While, according to some decisions, the 
trial court may not exclude evidence offered gen¬ 
erally which is admissible for any purpose,!® in 
others the trial court may, in the absence of a 
statement of the particular purpose for which evi¬ 
dence is offered, exclude it.®® At any rate, an ex¬ 
planation of the purpose of evidence is not neces¬ 
sary where it is admissible generally and not for a 
limited purpose only.®! 

c. Evidence Inadmissible for Purpose Offered 

The trial court may exclude evidence, although ad¬ 
missible for certain purposes, if It is inadmissible for 
the purpose for which it is offered. 


TRIAL § 82 

The trial court may exclude evidence, although 
admissible for certain purposes, if it is inadmissible 
for the purpose for which it is offered®® and its 
exclusion is not reversible error, as discussed in 
Appeal and Error § 1742. This is true especially 
where the purpose is improper.®® It is not the duty 
of the court to look beyond the purpose for which 
evidence is offered,®4 but if it is admissible for 
another purpose, it should be offered for such pur¬ 
pose.®® Likewise, evidence may be rejected where 
it is offered for several purposes for one of which it 
is inadmissible.®® On the other hand, when evidence 
is offered and admitted for a purpose for which it 
is inadmissible, its admission is not reversible error, 
it has been held, if the record also shows that it was 
admissible for another purpose.®*^ 

Coparties. Evidence inadmissible as to one party 
may be admitted as against a coparty,®® especially 
where the court limits the evidence to such party.®® 
The party against whom the evidence is inadmissible 
should request the trial court to limit the evidence to 
the proper party.®® Evidence inadmissible as to 
other parties may be admitted on behalf of one 
party.®! In an action against codefendants evidence 
is properly admitted if it is admissible as to either 
of them.®® In such an action, however, the testi- 


14. Cal.—Sanders v. Riviera Realty 
Co., 230 P.2d 856, 104 Cal.App.2d 
70. 

Ky.—Strong v. Abner, 106 S.W.2d 
590. 268 Ky. 502. 

Mich.—^Bathke v. Traverse City, 13 
N.W.2d 184, 308 Mich. 1. 

Mo.—Olian v. Olian, 59 S.W.2d 673, 
332 Mo. 689. 

Tenn.—Taylor v. Cobble, 187 S.W.2d 
648, 28 Tenn.ALPp. 167. 

64 C.J. p 133 note 22. 

15. Cal.—-Wagner v. Atchison, T. & 
S. F. Ry. Co., 292 P. 645, 210 CaL 
526. 

16. N.D.—Smith v. Knutson, 47 N. 
W.2d 637, 78 N.I>. 43. 

64 C.J. p 133 note 24. 

Request for instructions see infra 
§ 390. 

17. Tex.—Williamson v. Acosta, Civ. 
App., 257 S.W.2d 772. 

64 C.J. p 138 note 25. 

18. N.H.—Gosselin v. Grlffln, 111 A. 
864, 79 N.H. 510. 

64 C.J. p 133 note 26. 

19. Md.—Haile v. Dinnls, 40 A.2d 
363, 184 Md. 144. 

64 C.J. p 134 note 27. 

Steoeptlons to admission will not 
be sustained if evidence is admissible 
for any purpose, unless it appears 
afllrmatively that it was admitted for 
an unauthorized purpose.—^Booth 
Bros. & Hurricane Island Granite Co. 
V. Smith, 97 A. 826. 116 Me. 89. 


20 . Ill.—Spelina v. Sporry, 279 Ill. 
App. 376. 

Mass.—Cummings v, Moore, 25 N.E. 

2d 221, 305 Ma.ss. 105. 

64 C.J. p 134 note 28. 

21 . Cal,—Cripe v. Cripe, 148 P. 620, 
170 Cal. 91. 

22 . Ala.—Corpus JUrls olted In 

Cotney y. State, 26 So.2d 603, 607, 
248 Ala. 1. 

Cal.—^In re Smead's Estate, 28 P.2d 
348, 219 Cal. 572. 

Ill.—Hairgrove v. City of Jackson¬ 
ville, 8 N.E.2d 187, 366 Ill. 163. 
Mo.—Corpus Juris cited in Gardner 

V. St. Louis Union Trust Co., 86 S. 

W. 2d 86, 90. 

Tex.—Long v. Galveston Electric Co., 
Civ.App., 69 S.W.2d 228, error dis¬ 
missed. 

64 C.J. p 134 note 31. 

Adherence to theory pursued in trial 
court see Appeal and Error § 241. 
Evidence not admissible for purpose 
offered in criminal cases see Crim¬ 
inal Law § 1030. 

23. IT.J.—^Perry ▼. Smith, 29 N.J. 
Law 74. 

24. Ala.—Johnson v. Marshall, 34 
jua. 522. 

Ind.—Shilling v. Varner, 103 N.E. 404, 
181 Ind. 381. 

25. N'.T.—Travis v. Barger, 24 Barb. 
614. 


26. Ala.—Hicks v. Lawson, 39 Ala. 
90—^Johnson v. Marshall, 34 Ala. 
522. 

27. Ala.—Cook & Scott v. Parham, 
24 Ala. 21. 

28. Ga.—Miller v. Minhinnette, 196 

S. E. 425, 185 Ga. 490. 

N.Y.—^Application of Barasch, 45 N. 

T. S.2d 790, 267 App.Div. 830, rear¬ 
gument denied 47 N.T.S.2d 486, 267 
App.Div. 905—^Hinman v. Moran 
Towing & Transportation Co., 268 
N.T.S. 409, 241 App.Div. 612, motion 
dismissed 271 N.Y.S. 1092, 241 App, 
Div. 746. 

64 C.J. p 134 note 39. 

Admissibility of admissions of copar¬ 
ties see Evidence § 318. 

29. Cal.—Siskin v. Dembroff, 9 P.2d 
908, 121 CalA.pp. 730. 

64 aj. p 134 note 40. 

30. Tex.—^Port Worth Hotel Co. v. 
Waggoman, Civ.App., 126 S.W.2d 
578, error dismissed, judgment cor¬ 
rect. 

64 C.J. p 134 note 41. 

Request for Instructions see infra § 
390. 

31. Ark.—St. Louis, Iron Mountain 
& Southern Ry. Co. v. Raines, 119 
S.W. 266, 90 Ark. 482. 

Minn.—Schell v. St. Paul Second Nat. 
Bank, 14 Minn. 43. 

82. Mo.—^Brown v. Alton R. Co., 161 
I S.W.2d 727, 236 Mo.App. 26. 
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§§ 82-83 TRIAL 


mony by a witness for plaintiff in rebuttal of testi¬ 
mony adduced by one of the defendants is admis¬ 
sible only against that defendant whose testimony 
the witness was called to rebut.^^ 

Exclusion, While evidence may not be excluded 
where offered against a party or parties for which 
it is competent,where evidence is offered against 
several parties and it is admissible only as against 
some parties, the court may reject it.^s It then 
becomes the duty of the offerer to offer it against 
the particular parties who may be bound by it^® 
Where evidence is offered jointly on behalf of sev¬ 
eral parties, which is competent on behalf of some, 
and incompetent as to others in whose behalf it is 
offered, the trial court may reject it.37 

Impeaching evidence. Evidence otherwise inad¬ 
missible may be admitted by the trial court for the 
purpose of impeachment,38 particularly where the 
court limits the evidence to such purpose. 33 In the 
absence of a specific offer for the purpose of im¬ 
peachment the trial court may, it has been held, ex¬ 
clude the evidence.'*® 

§ 83, -Rulings on Offer 

For the purpose of ruling on an offer of proof the 


court is bound to accept as true the allegations of the 
offer, and that the evidence will establish the facts 
offered to be proved; and the correctness of a ruling is 
to be determined by the situation as presented to the 
court when the evidence is offered. 

For the purpose of ruling on an offer of proof 
the court is bound to accept as true the allegations 
of the offer, 41 and that the evidence will establish 
the facts offered to be proved.42 Although a state¬ 
ment of what a party expects to prove by a witness 
shows that he expects an answer not responsive to 
the question, the court cannot rule on the assump¬ 
tion that the witness would so answer.43 Where 
the court overrules an offer of proof, it concedes 
that the witness, if permitted, could prove the facts 
embodied in it.'*^ The correctness of a ruling is to 
be determined by the situation as presented to the 
court when the evidence is offered.*^ The duty of 
the judge is performed when he rules correctly on 
the question presented, and an exception to such a 
ruling cannot be sustained on a ground other than 
what purported to be the sole ground urged at the 
time the ruling was made.* 3 A ruling excluding 
evidence which is inadmissible when offered is not 
rendered erroneous because the evidence becomes 
admissible later in the case. “*7 A ruling admitting 


33. N.Y.—McDonald v. Degnon-Mc- 
Lean Contracting Co., 125 N.Y.S. 
295, 140 App.Div. 411, affirmed 98 
N.E. 1107, 205 N.Y. 602. 

34. Ala.—^Falkner v. Jones, 15 Ala. 
9. 

35. Tex.-—Williams v. Puerstenberg, 
Clv.App., 12 S,W.2d 812, reversed 
on other grounds, Com.App., 23 S. 
W.2d 306. 

Wash.—Thorne v. Joy, 46 P. 642, 16 
Wash. 83. 

36. Tex.—^Williams v. Puerstenberg, 
Civ,App., 12 S,W.2d 812, reversed 
on other grounds, Com.App., 23 
S.W.2d 305—Berger v. Kirby, Civ. 
App., 136 S.W. 1122, affirmed 163 
S.W. 1130, 106 Tex. 611, 61 L..R.A,, 
N.S., 182. 

37. Ind.—Hitt V. Carr, 109 N.B. 456, 
62 Ind.App. 80. 

Tex.—^Evans v, Scott, CivA.pp., 97 
S.W. 116. 

38. Mo.—Jackson v. Thompson, 218 
S.W.2d 97. 858 Mo. 1001—Orf v. 
Ostmann, App., 170 S.W.2d 941. 

64 C.J. p 135 note 48. 

39. Mo.—Orf V. Ostmann, supra. 
Tex.—City of Corpus Christi v. Mc- 

Murrey, Clv.App., 145 S.W.2d 664, 
error dismissed, judgment correct. 
Wls.—^Beck V. Pond Du Lac Highway 
Committee, 286 N.W. 64, 231 Wis. 
593. 

64 C.J. p 136 note 49. 


40. N.Y.—City of Binghamton v. 
Taft, 211 N.Y.S. 683, 126 Mlsc. 411. 

64 C.J. p 135 note 60. 

41. Pa.—^Bechtel v. Hoffman, 1 
Woodw. 130. 

48. N.Y.—New York Dyeing, etc.. 
Establishment v. Berdell, 68 N.Y. 
613. 

43. Ala.—Wood V. Traders' Securi¬ 
ties Co., 130 So. 398, 221 Ala. 629 
—-Kirkland v. Eford, 87 So. 864, 
205 Ala. 72, 

Responsiveness to question see su¬ 
pra § 80. 

44. Md.—Griffith v. Benzinger, 126 
A. 512, 144 Md. 576. 

45. Conn.— T, Barbour Brown & Co. 
V. Canty, 161 A. 91, 116 Conn. 226. 

64 C.J. p 185 note 66. 

Bnllngs 

(1) In general. 

Cal,—^Robinson v. Kelly, 212 P.2d 921, 
95 CalApp.2d 320. 

Ga.—Stokes v. Rutherford, 17 S.E2d 
78, 192 Ga. 883. 

Ill.—Vaughan's Seed Store v. Mc¬ 
Donald, 102 N.B.2d 171, 346 IlLApp. 
85. 

Utah.—Toomer's Estate v. Union Pac. 

R. Co., 239 P.2d 163. 

64 C,J. p 136 note 66 [a]. 

(2) Where defendant objected to 
testimony requested by plaintiff, rul¬ 
ing that plaintiff would have right to 
offer testimony later was not a ruling 
excluding offered testimony, but di¬ 
rection as to order of proof, so that I 
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on appeal plaintiff was not entitled 
to contend that testimony was ex¬ 
cluded.—Le Cyr V. Dow, 86 P.2d 900, 
30 Cal.App.2d 457. 

(3) In action under Pederal Em¬ 
ployers' Liability Act for loss of legs 
through negligence of defendant rail¬ 
road, offer of proof by defendant that 
plaintiff was receiving a pension un¬ 
der Railroad Retirement Act was 
properly overruled, where defendant 
did not confine offer to what defend¬ 
ant had actually contributed to- fund 
for benefit of plaintiff.—^Popp v. Ter¬ 
minal R. Ass'n of St. Louis, 45 N.E. 
2d 298, 316 IlLApp. 670. 

(4) Refusal to permit offer was not 
error, where court had just made fa¬ 
vorable ruling on objection to ques¬ 
tion asked by offeror, and was per¬ 
mitting offeror to proceed with the 
development of evidence then being 
elicited.—^Fredrickson & Watson 
Const. Co. v, Boyd, 102 P.2d 627, 60 
Nev. 117. 

(6) A finding by the court con¬ 
trary to the evidence conditionally 
admitted is in effect a ruling exclud¬ 
ing such evidence.—Citizens' Bank of 
Los Angeles v. Jones, 63 P. 354, 121 
Cal. 30—Van Haaren v. Whitmore, 
38 P.2d 829, 8 Cal.App.2d 632. 

46. Mass.—McKay v. Polep, 42 N.B. 

2d 538, 311 Mass. 667. 

47. Fla.—^Malsby v. Gamble, 64 So. 

766, 61 Fla. 327. 

64 C.J. p 136 note 67. 

Renewal of offer see supra § 79. 
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evidence which is competent when offered is not 
rendered erroneous because the evidence becomes 
unimportant in view of subsequent evidence,^8 or 
the issue it supports is subsequently withdrawn or 

abandoned.^8 

The fact that the evidence introduced does not 
come up to the offer does not affect the correctness 
of the ruling of the court.50 The court may refuse 
to rule on an offer to prove certain facts where the 
evidence to prove part of such facts had already been 
rejected.5^ Where the court assigns no weight to 
the evidence on an issue for which it has been re¬ 
ceived, it will not determine the admissibility of the 
evidence.52 The court may refuse an offer to prove 
a particular fact where the proof would be con¬ 
tradictory of the witness’ previous testimony.53 It 
is proper for the court to reject an offer of proof 
which is merely a restatement of evidence already 
in the record.®^ If the court deems an offer too 
general, it should so state in order to permit a more 
specific offer.85 Where the court desires further 
proof of genuineness of documentary evidence, it 
is under a duty to point out what further proof it 
requires.8® Where an offer of proof presents sev- 
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eral propositions, no ruling is presented for con¬ 
sideration where the court merely notes that the 
latter part of the offer is admissible-^*^ It is not 
error to refuse to strike an offer to prove certain 
facts, the objection to which is sustained^* 

§ 84. Presence of Jury During Argument as 
to Admission 

Whether the Jury should be excused during argu¬ 
ment as to the admissibility of evidence or while offers 
of proof are being made rests in the discretion of the 
court, but the better practice Is to excuse the jury at 
such times. 

Whether the jury should be excused during argu¬ 
ment as to the admission of evidence rests largely 
in the discretion of the trial court.89 The better 
practice is that all doubtful questions of evidence or 
procedure should not be proposed or discussed in 
the presence of the jury.^O The court should ex¬ 
clude the jury while hearing the preliminary testi¬ 
mony on the issue of competency of a witness on 
particular evidence,or on the question of the 
admissibility of evidence generally,®^ or documen¬ 
tary evidence.88 Evidence of the same kind as that 
previously ruled incompetent should not be re- 


48. KX.—Courtney v. Niagara Falls 
Hydraulic Power & Mfff. Co., 122 
N.Y.S. 721, 138 APP.Blv. 383, af¬ 
firmed 96 N.E. 1126, 201 N.Y. 684. 

49. U.S.—Tevls v. Ryan, Ariz., 34 fi. 
Ct 481, 233 U.S. 273, 68 L.Ed. 967— 
Sort V. B. H. McCutchen & Co., 
Iowa, 187 P. 798, 109 C.C.A 668, cer- 
Uorari denied 28 S.Ct 768, 209 U. 
S. 647, 62 Li.Ed. 920. 

BO. VL—Neill V. Ward, 163 A 219, 
103 Vt 117—HCerrick v. Town of 
Holland, 77 A 6, 83 Vt. 602. 

Offer properly overruled 
Cal.—^Marogna v. Mitchell, 233 P.2d 
70, 104 CalApp.2d 799. 

61. Mich.—Hogue v. Wells, 146 N.W. 
369, 180 Mich. 19. 

N.T.—Sgambellone v, Fournier, 112 
N.Y.S.2d 747, 279 App.Dlv. 1131, re- 
argument denied 114 N.Y.S.2d 261, 
280 App.Div. 881. 

S2. U.S.—^U. S. ex rel. Von Klecz- 
kowski V. Watkins, D.C.N.Y., 71 P. 
Supp. 429. 

63. Mo.—Wills V. Sullivan, 242 S.W. 

180, 211 Mo.App. 318. 

64 C.J. p 135 note 62. 

Offer properly refused 
Mo.—^Fenton v. Hart, App., 73 S.W. 
2d 1034. 

Mont—Sellers v. Montana-Uakota 
Power Co., 41 P.2d 44, 99 Mont. 39. 
Bvideuce properly admitted 
When properly limited by trial 
court, it is not error to admit evi¬ 
dence of the contradictory statement 
of a witness.—^Modern Motors v, Elk¬ 
ins, 113 P.2d 969, 189 Okl. 134. 


64. Cal.—In re Mills' Estate, 258 P. 

2d 1028, 119 Cal.App.2d 8. 

Pla.—Canova v. Florida Nat. Bank 
of Jacksonville, 60 So. 2d 627. 

55. N.H.—Cavanaugh & McCaffrey 
V. Barnard, 142 A 700, 83 N.H. 370. 

56. S.D.—Stokes v. Christenson, 213 
N.W. 960, 51 S.U. 365. 

57. Iowa.—^Flam v. Lee, 90 N.W. 
70, 116 Iowa 289, 93 Am.S.R. 242. 

58. Minn.—Cole v. Minneapolis St 
P. & S. S. M. Ry. Co., 134 N.W. 296. 
117 Minn. 33. 

59. R.I.—^Drewett v. United Elec. 
Rys, Co., 188 A 877, 67 R.I. 169. 

UtaA—Balle v. Smith, 17 P.2d 224, 
81 Utah 179. 

60. Cal.— Corpus Juris dted in 
Scott v, Sheedy, 102 P.2d 676, 676, 
39 CalApp.2d 96, 

Mo.—^Buehler v. Pestus Mercantile 
Co., 119 S.W,2d 961, 343 Mo. 139. 
Tex.—Woodrum Truck Lines v. Bail¬ 
ey, Com.App„ 57 S.W.2d 92—^Let- 
singer V. Panhandle & S. P. Ry. Co., 
Civ.App., 286 S.W. 1107. 

61. D.C,—Stafford v, American Se¬ 
curity & Trust Co., 65 P.2d 642, 60 
App.D.C. 380. 

Claim of privilege 
Trial court properly permitted 
plaintiff to claim his statutory priv¬ 
ilege with respect to testimony of 
physician in absence of jury.—John¬ 
son V. Kinney, 7 N.W.2d 188, 232 
Iowa 1016, 144 AL.R. 997. 

Mental Incompetenoy 
Where defendant has been ad- 
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Judged mentally incompetent for tri¬ 
al of civil action for damages, in or¬ 
der to excuse his absence at trial, it 
must be shown that he is incapable 
of testifying and all reference to al¬ 
leged incompetency of defendant, ap¬ 
pointment of a guardian for him, or 
his inability to testify, should be 
made in offers outside the presence of 
jury.—^Yacabonls v. Gilvickas, 101 A. 
2d 690, 876 Pa. 247. 

62. N.Y.—Schabel v. Onseyga Real¬ 
ty Co., 261 N.Y.S. 280, 287, 233 APP. 
Div. 208. 

64 C.J. p 136 note 71. 

Failnre to excuse Jury held error or 
abuse of disoretion 
R.I.—^Drewett v. United Elec. Rys. 

Co., 188 A 877, 67 R.L 169. 

In court chambers 

In personal injury action, reguest 
of plaintiff's attorneys that matter 
of admissibility of testimony be 
heard In chambers out of presence 
and hearing of jury was not ground 
for reversal, since counsel may be 
heard in chambers on admissibility 
of testimony if both parties are pres¬ 
ent or represented.—Rundlett v. Di¬ 
rector, 47 P.2d 848, 160 Or. 668. 

Excusing jury not precluded by 
rule that determination of fact Ques¬ 
tions is province of jury, whose pres¬ 
ence at every stage of trial at which 
such issues are presented is essen¬ 
tial.—^In re Peters* Estate, 69 A.2d 
281, 116 Vt. 32. 

63. Ill.—^Waxelbaum v. Southern Ry. 
Co., 168 I11.APP. 66. 

64 C.J. p 136 note 72. 
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peatedly offered in the hearing of the jury, and if so 
offered, even though rejected, may be groimd for 
reversal.®^ 

Offer of proof. Whether offers of proof should be 
made out of the presence or hearing of the jury is 
discretionary with the trial court.®® The offer is 
for the information of the court and not for the 
jury.®® Although there will be no interference 
with the action of the trial court in permitting an 
offer in the hearing of the jury in the absence of 
abuse of discretion resulting in prejudice,®^ the 
court may®® and should®® exclude an offer of proof 
in the hearing of the jury, especially where the 
offer is of such a character as might be calculated 
to mislead or prejudice the jury.'^® The better 
practice is to have the jury retire.^l An offer in 
the presence of the jury is not error, it has been 
held, in the absence of a request that the jury re- 
tire,'^2 The court may require the question of 
the admissibility of evidence to be raised by inter¬ 
rogatories instead of by an offer to prove in order 
to prevent abuse.^® 

§ 85. Provisional or Conditional Admission 

The provisional or conditional admission of evidence 
ia within the discretion of the court, but the practice 
la generally not commended. 

The admission of evidence subject to a motion to 
strike is a matter within the discretion of the trial 


court.*^^ Evidence inadmissible at the time it is 
offered may be admitted on the condition that 
the party introducing it will subsequently intro¬ 
duce other evidence which will make it admissible, 
as discussed infra § 97. The practice of admitting 
evidence with the privilege to move to strike later 
leads to confusion and is far from commendable.^® 
Such evidence is likely to have its weight with 
the jury, notwithstanding its subsequent rejection 
and instructions from the court to disregard it.^® 

In view of the fact, however, that it is often 
impossible to pass intelligently on the admissibility 
of testimony until the court has heard it and until 
further proofs are in evidence, the practice is 
sometimes justified.*^^ Where its admissibility is 
doubtful, evidence should be received subject to 
a motion to strike.^® Where it is impossible to 
separate legal from illegal evidence, the court 
should admit the whole of the evidence subject to 
the right of counsel to move to strike that which 
is illegal.*^® Where an objection makes a direct 
question of the admissibility of the testimony, and 
where the testimony is not to be later connected 
up by other evidence, the better practice is to rule 
directly on the question and not admit it con¬ 
ditionally.®® Where evidence is admitted con¬ 
ditionally, it is notice to both parties that there¬ 
after the court may strike part or all of it,®i and 


04. Mich.—Scrlpps v. Reilly, 38 
Mich. 10. 

65. Ga.—^Esslg V. Cheves, 4i 3.£].2d 
712, 76 aa.App. 870. 

64 C.J. p 186 note 76. 

06. Ind.—Carroll County v. O’Con¬ 
nor. 35 N.B. 1006, 37 hr.B. 16, 137 
Ind. 622. 

67. Ind.—Consumers* Paper Co. v. 

Eyer, 66 N.E 994, 160 Ind. 424. 

64 C.J. p 136 note 77. 

66 . m. —Algozlno v. Welch Fruit 
Products Co., 102 N.E.2d 556, 345 
IlLApp. 135. 

Tex.—^Foster v. Langston, Clv.App., 
170 S.W.2d 250. 

64 C.J. p 136 note 78. 

69. Mich.--Oampbell v. Brown, 267 
N.W. 877, 276 Mich. 449—In re 
Fine’s Estate, 228 N.W. 687, 249 
Mich. 391. 

64 C.J. p 136 note 79. 

Permitting offer in presenoe pf Jury 
lield improper 

Wash.—Hatcher v. Globe Union Mfg. 
Co., 16 P.2d 824, 170 Wash. 494. 

70. Mo.—^Melvin v. Cater, 299 S.W. 
103, 221 Mo.App. 1212. 

64 C.J. p 136 note 80. 

71. Mo.—^Lelcher v. Keeney, 72 S.W. 
145, 98 Mo.App. 394. 

S.C.—Chandler v. People’s Hat. Bank 


of Greenville, 138 B.E. 888, 140 
S.C. 433. 

73. Or.—Corpus OUxis cited in 
State V. Jordan, 26 P.2d 558, 561, 
146 Or. 504. 

64 C.J. p 136 note 82. 

73. Iowa.—Osgood v. Bauder, 47 3Sr. 
W. 1001, 82 Iowa 171. 

74L D.C.—Crockett Engineering Co. 
V. Ehret Magnesia Mfg. Co., 156 F. 
2d 817, 81 U.SA.PP.D.C. 159. 

Pa.—Honan v. Donaldson, 200 A. 30, 
331 Pa. 388. 

Tex,—^Benton v. Martin, Civ.App., 244 
S.W.2d 930. 

Vt.—^Patton V. Ballam, 58 A.2d 817, 
115 Vt 808. 

64 C.J. p 136 note 86. 

Statutory restrictions 
Basis of statute forbidding court 
to admit evidence subject to objec¬ 
tion unless both parties agree is that 
judge has not such control over his 
mental faculties that he can definite¬ 
ly determine whether inadmissible 
evidence which he has heard will af¬ 
fect his mind in making decision; 
and the admission of evidence, with 
an offer by court to consider later a 
motion to strike the evidence, is 
equivalent to admitting evidence sub¬ 
ject to objection, and is error unless 
admission of the evidence appears to 
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have resulted in no harm to adverse 
party.—^Kovacs v. Szentes, 33 A.2d 
124, 130 Conn. 229. 

75. Cal.—^Hess v. Moodey, 96 P.2d 
699, 35 Cal.App.2d 401. 

Idaho.—Dahlberg v. Johnson’s Es¬ 
tate, 211 P.2d 764, 70 Idaho 51, 11 
A.L,R.2d 1365—^Fidelity Acceptance 
Corp. V. Erickson, 108 P.2d 1031, 
62 Idaho 152. 

Miss.—^Missouri Pac. Transp. Co. v. 

Beard, 176 So. 156, 179 Miss. 764. 
63 C.J. p 136 note 89. 

76. Colo.—^McKee v. Bassick Min. 
Co., 8 P. 661, 8 Colo. 302. 

77. Colo.—McKee v. Bassick Min. 
Co., supra 

78. U.S.—William S. Merrell Co. v. 
Anacin Co., Cust & Pat.App., 109 
P.2d 339. 

Del.—^Barber v. Clendaniel, 102 A. 
84, 30 Del. 11. 

Iowa—Stoner v. First American Fire 
Ins. Co. o-f New York, 246 N.W. 615, 
215 Iowa 665. 

Utah.—Woolley v. Dowse, 41 P.2d 
709, 86 Utah 221. 

79. N.Y.—Macy v. Wheeler, 30 N.Y. 
231, 18 Abb.Pr. 73. 

80. Ga—^Becker v. Donalson, 67 S.E. 
92, 133 Ga 864. 

81. S.D.—Chapman v. Greene, 130 N. 
W. 30, 27 S.D. 178. 
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if a party is not satisfied with such evidence as 
may be left he must submit further evidence and 
cannot complain that he was prejudiced by reason 
of the final decision of the court on the evidence 
after the close of the trial.82 Where the evi¬ 
dence is not later shown to be admissible, the trial 
court may properly refuse to give it any considera- 
tion.83 

Where documents offered are objected to on the 
ground that they are not originals, the court may 
admit them on condition that the originals be sub¬ 
mitted before the close of the case,84 and a rea¬ 
sonable time should then be allowed in which to 
substitute the originals.85 Where documents are 
received in evidence subject to objection, and are 
not afterward excluded, they must .be treated as 
properly before the court.S6 The fact that the trial 
court admits a document conditionally does not de¬ 
prive it of the power to exclude it afterward,^? 
especially where it expressly reserves the right 
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to take any course at the conclusion of the case 
with respect to the document.^^ 

Where evidence is inadmissible under the plead¬ 
ings it should not be admitted on a promise to 
amend the pleadings later.^^ 

§ 86. EfiFect of Admission of Evidence in 
General 

Evidence admitted generally Is In the case for any 
legal purpose for which It Is admissible and remains 
evidence for the benefit of all parties. 

Evidence which is admitted generally is in the 
case for any legal purpose for which it is ad¬ 
missible, although the evidence, when introduced, 
was intended for a particular purpose.^i • However, 
it cannot be used for an improper purpose.^ 2 Evi¬ 
dence received subject to a charge to be given is 
in the case, although no charge be given thereon.® 3 
It is immaterial whether evidence is developed in 
plaintifFs or defendant’s case,®^ and evidence once 


82. S.D.—Chapman v. Greene, supra. 

83. Mich.—Gee v. Olson, 30 N.W.2d 
867, 320 Mich. 274. 

Parol evldeiLoe 

Even thougrh witnesses may be al¬ 
lowed to recite facts concerning: 
transaction claimed not to be covered 
by written contract between parties 
to action, such facts will afterward 
be treated as immaterial and void if 
parol evidence rule is held applicable. 
—Bell V. Lammon, 179 P.2d 767, 61 
N.M. 133. 

84. La.—Camden Fire Ins. Ass’n v. 
Fontenot, App., 11 So.2d 99—^Kin- 
nison v. Wall, App., 146 So. 371. 

8B. La.—^Kinnison v. Wall, supra. 

86. Mo.—German-Amerlcan Bank v. 
Manning:, 113 S.W. 261, 133 Mo. 
App. 294. 

87. U.S.—^Brady v. Berwind-White 
Coal Min. Co., Pa., 106 F. 824, 45 
C.C.A. 662. 

S.C.—^Barker v. Deig:nan, 26 S.C. 262. 

88. U.S.—Brady v. Berwind-WTiite 
Coal Min. Co., Pa., 106 F. 824, 45 C. 
C.A 662. 

89. Ga—^McConnell Bros. v. Slappey, 
6 S.B. 440, 134 Ga 95. 

90. Cal.—In re Bell's Estate, 243 P. 
428, 198 Cal, 32—^Riverside Water 
Co. V. Gag:e, 41 P. 299, 108 Cal. 240 
—White V. Merrill, 22 P. 1120, 82 
Cal. 14—^Burke v. City and County 
of San Francisco, 244 P.2d 708, 111 
Cal.App.2d 314. 

lU.—Dill V. Widman, 109 N'.E.2d 765, 
413 Ill. 448—^Morris v. Central West 
Casualty Co., 183 N.B. 595, ‘351 Ill. 
40. 

Ind.—^Federal Life Ins, Co. of Chica- 
. 80, Ill., v. Bower, 198 N’.E. 104, 102 
Ind.App. 66. 
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La—Hope v. Gordon, 178 So. 177, 186 
La 697. 

Md.—J. A. Laporte Corporation v. 
Pennsylvania-Dlxie Cement Corpo¬ 
ration, 166 A. 195, 164 Md. 642, re- 
argwient denied 168 A. 844, 164 
Md. 642. 

Mass.—Cohen v. Boston Edison Co., 
76 N.E.2d 766, 322 Mass. 239— 
Blackman v. Coffin, 16 N.E.2d 469, 
300 Mass. 432. 

Neb.—^Kucaba v. Kucaba 18 N.W.2d 
645, 146 Neb. 116—Corpus ornzis 
cited in Baxter v. National Mortg:. 
Loan Co„ 269 N.W. 630, 631, 128 
Neb. 637. 

Nev.—Edmonds v. Perry, 140 P.2d 
666, 62 Nev. 41. 

N.H.—^Ricard v. Prudential Ins. Co. 
of America, 173 A. 376, 93 A.L.R. 
784, 87 N,H. 31. 

N.D,—Federal Land Bank of St. Paul 
v. Wold, 4 N.W.2d 844, 72 N.D. 154. 
Ohio.—Creamer v. Payer, App., 113 
N.E.2d 883. 

Pa—Morse Boulg:er Destructor Co. v. 

Arnoni, 101 A,2d 705, 376 Pa 67. 
Tex.—^BYledman v. Friedman, Civ. 
App., 188 S.W.2d 909, refused for 
want of merit—Cloud v. Cloud, Civ. 
App., 139 S.W.2d 826. 

64 C.J. p 137 notes 4, 5. 

Hearsay admitted without limitation 
Where plaintiff Introduced defend¬ 
ant's answers to interrog:atories and 
defendant's report to regristry of mo¬ 
tor vehicles and defendant did not 
seek to limit scope of report, report 
and answers, although in form of 
hearsay, were evidence that defend¬ 
ant’s automobile was one Involved in 
accident causing: plaintiff's injuries. 
—Pochi V. Brett, 65 N.B.2d 196, 819 
Mass. 197. 


Distinct causes of action 
Even though there Is definite dis¬ 
tinction between action for malicious 
prosecution and action for abuse of 
process in that, among other things, 
want of probable cause is a requisite 
in malicious prosecution action, 
whereas it is not essential in action 
for abuse of process, the same evi¬ 
dence may be competent on both 
causes of action.—Ellis v. Wellons, 
29 S.E.2d 884, 224 N.C. 269. 

ISvidenoe received on erroneons the. 
ory 

In wrongrful death action by sur¬ 
viving husband, adult son and adult 
daughter, act of court In receiving 
opinion testimony of husband as to 
value of decedent's services as house¬ 
keeper on erroneous theory, if It did 
so, would not be material since evi¬ 
dence was legally admissible.—Burke 

V. City and County of San Francisco, 
244 P.2d 708, 111 Cal.App.2d 314. 

91- La.—General Exchange Ins. 

Corp. V. Kelly, App., 198 So. 376. 
Ohio.—Creamer v. Payer, App., 113 
N.E.2d 883. 

Vt.—^In re Delligan's Estate, 13 A.2d 
282, 111 Vt. 227. 

64 C.J. p 137 note 6. 

Bvidence intended for parttcalar 
charge of negligence 
Fact that particular charge of neg¬ 
ligence is withdrawn as basis of re¬ 
covery does not require that evidence 
relating thereto be not considered on 
other grounds.—^Payne v. Reed, 69 S. 

W. 2d 43, 382 Mo. 343. 

92. N.T.—^Dibble v. Dlmick, 88 N.E. 
724, 143 N.T. 649. 

93. Tex.—^International Bldg., etc.. 
Assoc. V. Forta43saln, ClvJ^pp., 28 
S.W. 496. 

94. Mo.—Mens v. Tower Grove Bank 
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properly admitted on a trial remains evidence for 
the benefit of all the parties.^® Plaintiff may avail 
himself of evidence introduced by defendant,^® and 
is entitled to the benefit of testimony elicited on 
cross-examination of plaintiff^*^ as part of his case 
in chief.®8 Defendant is entitled to the benefit of 
evidence introduced by plaintiff.^® 

Evidence of a defendant as witness may be con¬ 
sidered, it has been held, in determining the lia¬ 
bility of a codefendant 1 Where, however, a defend¬ 
ant rests his defense on plaintiff’s evidence, evidence 
subsequently introduced by a codefendant cannot be 
considered in determining defendant’s liability^ ex¬ 
cept where the rule has been changed by statute* 
or where defendant intends that his case should go 
to the jury or otherwise continues to participate in 
the trial.'* Evidence offered after a party has been 
discharged from the court cannot be charged against 
him or otherwise affect the ruling of the court 


theretofore made.® Evidence introduced by defend¬ 
ant on a cross bill® or cross complaint'^ inures to 
plaintiff’s benefit, and evidence adduced imder a 
complaint before a voluntary nonsuit may be con¬ 
sidered in determining issues under a cross com¬ 
plaint.® Although evidence is admitted without ob¬ 
jection or by agreement, if it is immaterial and ir¬ 
relevant to any issue in the case, it cannot be con¬ 
sidered in rendering judgment.® 

§ 87. Restriction to Special Purpose 

Where evidence is admissible for one purpose only, 
the court should limit it to that purpose, and evidence 
admitted for a limited purpose may not be used for an¬ 
other and different purpose. 

While evidence admitted generally is in the case 
for any legitimate purpose, evidence cannot be used 
for another and totally different purpose by the 
party offering it^® which is offered and admitted 


& Trust Go.. 130 6.W.2d 611, 344 
Mo. 1150. 

64 C.J. p 137 note 9. 

9B, US.—New York Life Ins. Co. v. 

Prejean, C.C.A.Lia., 149 P.2d 114. 
Fla.—Atlantic Coast Line R. Co. v. 

Webb. 160 So. 741, 112 Fla. 449. 
Ohio.—Valenclc v. Akron & B. B. R. 
Co.. 13 N.B.2d 240. 133 Ohio St 287 
—Smith V. Lopa, 174 N.B. 736. 123 
Ohio St 213—^Davis v. Zucker. 
App.. 106 N.B.2d 169—CincinnaU 
St Ry. Co. V. Keehan. 186 N.B. 812, 
45 Ohio App. 76. 

Wls.—Spellbrink v. Brambersr, 13 N. 

W.2d 600, 246 Wls. 103. 

64 C.J. p 137 note 11. 

96. CaL—Lawless v. Calaway, 147 
P.2d 604, 24 Cal.2d 81. 

ni.— Dill V. Widman, 109 N.B.2d 765, 
413 Ill. 448—^Morris v. Central 
West Casualty Co., 183 N.K 696, 
861 HL 40. 

Mo.—^Atterbury v. Temple Stephens 
Co.. 181 S.W.2d 669, 863 Mo. 6— 
Miller v. Kansas City Public Serv¬ 
ice Co., 178 S.W.2d 824, 238 Mo. 
App. 247. 

N.T.—^Bopp V. New York Blectric 
Transp. Co., 69 N.R 122, 177 N.Y. 
33. 

Ohio.—Campbell v. Monumental Life 
Ins. Co. App., 84 N.E.2d 268. 

Tex.—Cloud V. Cloud, ClvA.pp., 139 
S.W.2d 826. 

64 C.J. p 137 note 12. 

Evidence contrary to plaintilTs the¬ 
ory of recovery see Evidence S 
1046. 

97. N.Y.—Smith v. Zelgler, 17 N.Y. 
S. 338, 63 Hun 624. 

Tex.—Temple Lumber Co. v. Miller, 
Civ.App., 169 S.W.2d 256. Error 
refused. 

98. Mont.—^Wilson v. Harris, 47 P. 
1101, 64 P. 46, 19 Mont 69, 21 
Mont 374. 


99. La.—^Lucas v. American Bank¬ 
ers' Ins. Co., App., 141 So. 394. 

Mo.—^Wiener v. Mutual Life Ins. Co. 
of New York, App., 170 S.W.2d 174, 
transferred 179 S.W.2d 39, 352 Mo. 
673. 

N.Y.—^Helwig v. Mutual L. Ins. Co., 
30 N.B. 834, 132 N.Y. 831, 28 Am. 
S.R 578. 

S.C.—^Eskew V. Life Ins. Co. of Vir¬ 
ginia, 3 S.E.2d 261, 190 S.C. 616. 

87 C.J. p 626 note 98—64 C.J. p 137 
note 16. 

1. Ark.—W. Wheeler & Co. v. 
Fitzpatrick, 205 S.W. 302, 135 Ark. 
117. 

La.—^Highland Lumber & Supply Co. 
V. Young, App., 38 So.2d 638. 

2. Ill.—Condon v. Schoenfeld, 73 N. 
E. 333, 214 Ill. 226. 

Minn.—^Moehlenbrock v. Parke, Da¬ 
vis, & Co., 169 N.W. 641, 141 Minn. 
164. 

3. N.Y.—Simon v. Lowenthal, 8 N. 
Y.S.2d 484, 169 Misc. 718—Wheat- 
ley V. Boyce, 300 N.Y.S. 117, 166 
Misc. 512. 

The pnxpoee of the statute provid¬ 
ing that Judgment may be given 
against several defendants according 
to their respective liabilities and on 
all the evidence without regard to the 
party by whom it has been introduced 
was to permit proof offered by one 
defendant to be used by plaintiff 
against a codefendant, ajid was en¬ 
acted to overcome prior rule that, if 
one of two or more Joint tort-feasor 
defendants withdrew from a case at 
the close of plaintiff's case and be¬ 
fore the evidence of a codefendant 
had been offered, the evidence of the 
latter codefendant might not be used 
In support of plaintiff's case against 
the codefendant who had withdrawn. 
-Simon v. Lowenthal, 8 N.Y.S.2d 484, 
169 Misc. 718. 


Statute upheld 

The statute providing that Judg¬ 
ment might be given against several 
defendants according to their respec¬ 
tive liabilities, and on all the evi¬ 
dence without regard to the party by 
whom it had been introduced, was not 
subject to attack as establishing the 
doctrine of liability without fault.— 
Simon v. Lowenthal, 8 N.Y.S.2d 484, 
169 Misc. 718. 

Prior to the statute changing the 
rule in New York, evidence introduc¬ 
ed by a codefendant could not be used 
against a defendant who had chosen 
to rest his case on plaintiffs evi¬ 
dence.—Notter V. Union Ry. Co. of 
New York, 286 N.Y.S. 746, 247 App. 
Div. 140—Thomas v. Nassau Blectric 
Railway Co., 172 N.Y.S. 817, 186 App. 
Div. 326. 

4. Ill.—Carson v. Weston Hotel 
Corp., 115 N.B.2d 800, 351 Ill.App. 
623. 

6. Miss.— V. Brookhaven 
Creamery Co., 191 So. 684, 188 
Miss. 1. 

6. Iowa.—^Boice v. Coffeen, 138 N. 

W. 857, 158 Iowa 706. 

7- Cal.—Craig v. Boyes, 11 P.2d 673, 
123 Cal.App. 692. 

a. N.M.—^Lopez V. Sarabia, 6 P.2d 
935, 36 N.M. 11. 

9. Tex.—^Besteiro v. Besteiro, Civ. 
App., 46 S.W.2d 379, affirmed, Com. 
App., 66 S.W.2d 769—State v. Coun¬ 
try Club, Civ.App., 173 iS.W. 570, 
reversed on other grounds 214 S. 
W, 296, 110 Tex. 40. 5 A.L.R. 1186. 
10- Ky.—Carter v. Ward, 65 e.W.2d 
996, 261 Ky. 774. 

N.Y.—Vastola v. Swift & Co., 89 N. 

Y.S.2d 803, 276 App.Dlv. 960. 

Tex.—Texas Indemnity Ins. Co. v. 

Allison, Civ.App., 75 S.W.2d 999. 
64 C.J. p 138 note 26. 
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for a limited purpose.il Where, by express ruling, that defendant may^S and that he may not^® use it 
it is limited to one purpose, without exception, it for another purpose without a second offer for such 
cannot be used for another purpose .12 It is mani- purpose, 
fest that any other rule would result in surprise 

and injustice. Where a party offers evidence for erally refrain from limiting the purpose for which 

a limited purpose, he is not bound by the evidence admissible evidence is received,!*^ where evidence is 

for another purpose.^^ Where plaintiff offers evi- admissible only for a particular purpose the court 

dence for a restricted purpose, it has been held both should limit,^^ and it is proper for it to limit,!^ the 


11 . U.S.—Hardt v. Heller Bros. Co., 

D.C.Pa., 72 F.Supp. 796, modified 
on other grounds, C.A., 171 F.2d 
644. 

Ariz.— Leigh v. Swartz, 246 P.2d 262, 
74 Ariz. 108. 

Cal.— Perkins v. Maiden, 106 P.2d 
232, 41 Cal.App.2d 243. 

Ill. —^Munyon v. Wilson, 64 N.£i.2d 
609, 322 IlLApp. 680. 

Md.—Travelers Ins. Co. v. Needle, 
189 A 216, 171 Md. 617. 
jq-j.—^McClafferty v. Tide Water As¬ 
sociated Oil Co., 66 A.2d 652, 2 N.J. 
Super. 626. 

Pa.—Saitta v. Bankers Indem. Ins. 
Co., 96 A2d 376, 172 Pa.Super. 
641. 

Rj.—Sherman v. Stafford Mfg. Co., 
61 A 48, 23 II.I. 629. 

Tenn.—^Mutual Life Ins. Co. of New 
York V. Moore, 171 S.W.2d 414, 26 
Tenn.App. 297. 

Tex.—Scull V. Jackson, Civ.App., 131 
S.W.2d 280—^Turner v. Germany, 
Civ.App., 94 S.W.2d 1177, reversed 
on other grounds Germany v. Tui^ 
ner, 123 S.W.2d 874, 132 Tex. 491 
—^Hamer v. Sanford, Civ.App., 189 
S.W. 343. 

Utah.—^Merrill v. Bailey & Sons Co., 
106 P.2d 266, 99 Utah 323. 

64 C.J. p 138 note 28. 

Bvidenoe of similar ooouxrenoes 
Where evidence of the conduct of 
others in the same or similar cir¬ 
cumstances is admitted in a negli¬ 
gence case, and the jury is admon¬ 
ished, either at the time it is admit¬ 
ted or by proper instruction in con¬ 
nection with its admission, that it 
was admitted merely to show what 
precautions are generally taken in 
such cases as bearing on the degree 
of care enjoined on the defendant by 
his relationship to the plaintiff, the 
evidence is admissible for that pur¬ 
pose.—^Brigham Young University v. 
Lillywhite, C.C.AUtah, 118 F.2d 836, 
137 AL.R. 698, certiorari denied 62 
S.Ct 73, 314 U.S. 638, 86 L.Ed. 612. 

12. Neb.—Corpus Juris cited iu Ku- 
caba V. Kucaba, 18 N.W.2d 646, 648, 
146 Neb. 116. 

N.y.—Sweetser v. Davis, 49 N.Y.S. 
874, 26 App.Div. 398, 5 N.Y.Ann. 
Cas. 227. 

18. N.Y.—^Barasch v. *Kramer, 116 
N.Y.S. 176, 62 Misc. 476, 1 N.Y.Civ. 
Proc.,N.S., 269, 


14. La.—Schwing v. Dunlap, 68 So. 
162, 130 La. 498—Jones v. Alford, 
App., 172 So. 213. 

S.C.—Ex parte Nimmer, 47 S.E.2d 
716, 212 S.C. 311. 

Credibility of witness 
Certificate of evidence In former 
suit was properly offered under res 
judicata plea for limited purpose of 
showing identity of issues, and de¬ 
fendants did not, as contended, there¬ 
by vouch for credibility of witnesses 
in former suit—Webb v. Gilbert, 192 
N.E. 262, 367 Ill. 340. 

15. N.Y.—^Lichterman v. Barrett, 169 
N.Y.S. 929, 96 Misc. 694—Kelly v. 
Schenectady Dutch Church, 2 Hill 
106. 

16. Pa.—^Manchester v. Reserve Tp., 

4 Pa. 35. 

Tex.—Skov V. Coffin, Civ.App., 137 S. 
W. 450. 

64 C.J. p 138 note 33. 

17. Neb.—In re Keup’s Estate, 18 N. 
W.2d 63, 145 Neb. 729. 

18. Ky.—Bartlett v. Vanover, 86 S. 
W.2d 1020, 260 Ky. 839. 

Mass.—^Bouchard v. Bouchard, 48 N. 

E.2d 161, 313 Mass. 631. 

Miss.—International Order of Twelve 
of Knights and Daughters of Tabor 
in Miss., v. Barnes, 37 So.2d 487, 
204 Miss. 333. 

Mo.—Mercer v. Millers' Mut. Fire 
Ins. Ass’n, 249 S.W.2d 402—^Brule 
V. Mayflower Apartments Co., App., 
113 S.W.2d 1058. 

N.'J.—Gray v. Sheffield Farms Co., 
180 A 403, 13 N.J.Misc. 636. 

N.Y.—Schulz V. Finn, 75 N.T.S.2d 16, 
273 App.Div. 780. 

K.C.—Wilder v. Medlin, 2 S.B.2d 649, 
216 N.C. 642. 

Okl.—Chowins v. Gypsy Oil Co., 96 
P.2d 686, 185 Okl. 630. 

Or.—^Dalk v. Lachmund, 70 P.2d 668, 
167 Or. 162. 

64 C.J. p 138 note 36. 

Padlure to Umit held exxor 
Pla,—Gulf Life Ins. Co. v. Ferguson, 
59 So.2d 371. 

Ga.—^Denton v. Etheridge, 36 S.E.2d 
366, 73 Ga.App. 221. 

Ky.—Whittaker v. Thornberry, 209 
S.W.2d 498, 306 Ky. 830. 

K.Y.—Osgood V. D. W. Winkelman 
Co., 87 N.Y.S.2d 110, 274 App.Div. 
694, reargument and appeal denied 
Shapiro v. D. W. Winkleman Co., 
89 N.Y.S.2d 620, 276 App.Div. 866, 
appeal dismissed Osgood v. D. W. 
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Winkleman Co., 87 N.E.2d 67, 299 
N.Y. 679. 

Or.—State v. Deal. 233 P.2d 242, 191 
Or. 661. 

Pa.—Gaspero v. Gentile, 60 A2d 764, 
160 Pa.Super. 276. 

19. U.S.—^Moffett V. Arabian Ameri¬ 
can Oil Co., CA.N.Y., 184 F.2d 859. 
certiorari denied 71 S.Ct. 633, 340 

U. S. 948, 96 L.Ed. 683—Mattox v. 
News Ssmdicate Co., C.A.N.Y., 176 

F.2d 897, 12 AL.R.2d 988, certiorari 
denied 70 S.Ct 100, 338 U.S. 858, 
94 L.Ed. 626—Gargac v. Smith- 
Rowland Co.. C.AI1L, 170 F.2d 177 
—^Inter-Ocean Cas. Co. v. Brock¬ 
man, C.C.ATex., 123 F.2d 1006, cer¬ 
tiorari denied 62 S.Ct 806, 315 U.S. 
816, 86 L.Ed. 1214—Security Ins. 
Co. of New Haven v. Dazey, C.CA. 
Ill., 78 F.2d 637. 

Ark.—^Black & White Cab Co. v. Do- 
vllle, 261 S.W.2d 1005, 221 Ark. 66 
—Motors Ins. Corp. v. Lopez, 229 
S.W.2d 228, 217 Ark. 203. 

Cal.—Keister v. O'Neil, 138 P.2d 723, 
69 Cal.App.2d 428—^Kerner v. Pea¬ 
cock Dairies, 19 P.2d 283, 129 Cal. 
App. 686. 

Conn.—Williams v. Milner Hotels 
Co., 36 A.2d 20, 130 Conn. 507—Wil¬ 
liams v. Malslen, 166 A 466, 116 
Conn. 433. 

D.C.—^Bale v. District of Columbia, 
Mun.App., 62 A2d 661. 

Ill.—^Illinois Tuberculosis Ass'n v. 
Springfield Marine Bank, 282 Ill. 
App. 14. 

Ky, —Settlemires v. Corum, 200 S.W. 
2d 106, 304 Ky. 106—Community 
Public Service Co. v. Northcutt 
114 S.W.2d 729, 272 Ky. 494. 

Me.—Sweeney v. Label, 29 A2d 746, 
139 Me. 280. 

Md.—^Zeller v. Mayson, 179 A 179, 
168 Md. 663. 

Ohio.—United Aircraft Products v. 
Waonrick, 72 N.B.2d 669, 79 Ohio 
App. 165—Sevems v. Boylan, 60 N. 
B.2d 621, 76 Ohio App. 16. 

Okl.—Globe & Rutgers Fire Ins. Co. 

V. Roysden, 258 P.2d 644, 208 Okl. 
660—^Local Federal Sav. & Loan 
Ass'n of Oklahoma City v. Carlock, 
148 P.2d 466, 194 OkL 199. 

Pa.—^Bradich v. Metropolitan Life 
Ins., 194 A 622, 128 Pa.Super. 513. 
S.C.—Collins V. Atlantic Coast Line 
R. Co., 190 S.E. 817, 183 S.C. 284. 
S.D.—Sandbo v. Sandbo, 290 N.W. 
325, 67 S.D. 167. 

Tenn.—^Howell v. Accident & Cas. 
Ins. Co. of Winterthur, Switzer- 
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application of the evidence. However, a party may 
not experiment with a witness by eliciting testimony, 
and then, if the testimony is unsatisfactory, have it 
restricted to a special purpose,^® and it is improper 
to restrict the effect of evidence to a special purpose 
where it is admissible for other purposes .21 

Time of limiting effect of evidence. When evi¬ 
dence is admitted for a particular purpose, its pur¬ 
pose and effect may be limited at the time of ad- 
mission22 or by instructions at the time the case is 
submitted to the jury.23 The better practice is to 
do both.24 According to some decisions, no obliga¬ 
tion rests on the court, as each piece of evidence 
comes in, to advise the jury of the particular pur¬ 
pose to which it is to be applied,25 but such limita¬ 
tion is the province of instructions.^® 

Requests for restriction. In the absence of an ex¬ 
press understanding between counsel and the court 
that evidence is to be limited to a particular mat¬ 
ter, the court will be authorized to consider evidence 
which has been admitted for any purpose for which 
it is competent and relevant to the issues.27 A par¬ 


ty offering evidence which is competent only for a 
specific purpose must request the court so to limit 
the evidence,28 and failure to make such request may 
operate as a waiver of the right to introduce the 
evidence.23 

§ 88. - Coparties 

Evidence admitted against one party only cannot 
be considered against other parties without a special 
motion for that purpose. 

Evidence admitted only against one party cannot 
be used as evidence against another,®® especially 
where the party against whom the evidence is ad¬ 
mitted subsequently withdraws from the case.®i In 
order to have such evidence considered against other 
parties, the party who offered the evidence must, it 
has been held, move the court that it be so con¬ 
sidered.®® 

Testimony which is admissible against one party 
cannot be excluded on the objection of the other, 
as discussed supra § 82, and the only relief avail¬ 
able to the party complaining is to have the evidence 
limited to the one against whom it is admissible.®® 


land, 221 S.W.2d 901, 82 Tenn.App. 
83 

64 C.X p 188 note 36. 

Doomnenitasy evidesice 
The admission of a written instru¬ 
ment which is competent for some 
purposes and incompetent for others 
is not reversible error, if the trial 
court by its instruction limits the 
scope of the instrument to a purpose 
for which it is competent,—Chowlns 
V. Gypsy Oil Co., 96 P.2d 686, 186 
Okl 630. 

FresximptioiL of law 
The courts may limit the purpose 
for which a presumption of their 
own creation may be considered.— 
Swoazey v. Valley Transport, 107 P. 
2d 667, 6 Wash.2d 324, 140 A.L..R. 1, 
opinion adhered to 111 P.2d 1010, 6 
Wash.2d 324, 140 A.L.R. 20. 

20. Tenn.—Smith v. Fisher, 11 Tenn. 
App. 273. 

21. Ala.—^Rougrhton v. Jackson, 64 
So.2d 112, certiorari denied 64 So. 
2d 115, 268 Ala. 579. 

Ga.—^Frlck Co. v. Bridges, 200 S.E. 

178, 68 Ga.App. 866. 

La.—OUphant v. Town of Lake Provi¬ 
dence, App., 193 So. 616—^Pierre v. 
Liberty Industrial Life Ins. Co., 
App., 162 So. 217. 

Mich.—^De Haan v. Marvin, 49 N.W. 

2d 148, 831 Mich. 231. 

N.H.—Merchants Mut. Casualty Co. 

V. Smith, 17 A2d 88, 91 N.H. 204. 
Or.—^Rauw v. Huling, 269 P.2d 99, 
199 Or. 48. 

Pa.—Haefele v. Davis, 81 A2d 580, 
368 Pa. 23. 

64 C.J. p 138 note 37. 


22. Mo.—^Brule v. Mayflower Apart¬ 
ments Co., App., 113 S.W.2d 1068. 
64 C.J. p 138 note 38. 

23« Mo.—CoJrpus Juzis oited in. Za¬ 
mora V. Woodmen of the World 
Life Ins, Soc., App., 167 S.W.2d 601, 
606—^Brule v. Mayflower Apart¬ 
ments Co., App., 113 S.W.2d 1068. 

64 C.J. p 138 note 39. 

24. Mo.—^Wright v. Hines, App., 236 
S.W. 831. 

25. Colo.—^McAllister v. McAllister, 
209 P. 788, 72 Colo. 28. 

2a Colo.—^McAllister v. McAllister, 
supra. 

27. Cal,—^Island v. Fireman's Fund 
Indem. Co., 184 P.2d 153, 30 Cal.2d 
641, 173 A,L.R.2d 896. 

Tex.—^Friedman v. Friedman, Civ. 
App., 188 S.W.2d 909, refused for 
wajit of mertt. 

Wash.—^Dobbin v. Pacific Coast Coal 
Co., 170 P.2d 642, 26 Wash.2d 190. 
64 C.J. p 138 note 34. 

Bemaxks held not a limltatioii 
In abutting property owner's ac¬ 
tion against subdivision owner for 
lowering a city street g^rade, where 
court, when ordinance establishing 
grade was offered in evidence, stated 
"I will admit the ordinance. As I 
see it, the ordinance has some evi¬ 
dentiary value as to the propriety of 
the work that was done, in view of 
the testimony," statement was not a 
limitation on purpose for which ordi¬ 
nance might be received, so as to 
preclude its being considered for oth¬ 
er purposes.—^Hollander v. Denton, 
159 P.2d 86, 69 Cal.App.2d 348. 
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PaUure to make timely request for 
limitation 

Where objection to witness* extra¬ 
judicial contradictory statement was 
overruled, statement was read to 
jury, and witness was further cross- 
examined, oral request to instruct 
that statement was admitted to im¬ 
peach witness and not as proof of 
facts therein stated, made after com¬ 
pletion of cross-examination, was not 
timely, and denial of request was 
not prejudicial.—^Zamora v. Wood¬ 
men of the World Life Ins. Soc., Mo. 
App., 167 S.W.2d 601. 

28. Ark.—^Thacker v. Hicks, 224 S. 
W.2d 1, 216 Ark. 898. 

29. Tex.—^Reynolds v. Porter, Civ. 
App., 64 S.W.2d 1086. 

30. Ark.—Shearman Concrete Pipe 
Co. V. Woollridge, 234 S.W.2d 382, 
218 Ark. 16. 

Cal.—Crossett v. Souza, 46 P.2d 970, 
8 Cal.2d 721. 

Mo.—Brown & Bigelow v. J. P. Laug- 
head & Co., App., 118 S.W.2d 74. 
Mont—^Marinkovich v. Tierney, 17 P. 
2d 93, 93 Mont 72. 

N.Y.—^Voorhees v. Unger, 136 N.T.S. 
118, 151 APP.D1V. 86. 

31. Mo.—^McCormick v. Lowe & 
Campbell Athletic Goods Co., 144 
S.W.2d 866, 285 MoApp. 612. 

32. N.Y.—^Voorhees v. Unger, 136 N. 
Y.S. 113, 161 App.Div. 35. 

33. Okl.—^McCarley v. Durham, 266 
P.2d 629. * 

Tex.—^Fort Worth Hotel Co. v. Wag- 
goman, Civ.App., 126 S.W.2d 678, 
error dismissed, judgment correct 
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The court may properly restrict the application of 
evidence admitted as against one party.34 

g 39, -Impeaching Evidence 

Where evidence is offered and admitted for the pur¬ 
pose of impeachment, It must be restricted to such pur¬ 
pose and may not be considered as substantive evidence. 

Where evidence is offered and admitted for the 
purpose of impeachment it must be restricted to such 
purpose,and cannot be independently used as 
primary evidence.36 Unless the evidence is not im¬ 
peaching evidence,37 it is proper for the court to 
limit the evidence to impeachment purposes.38 

§ go. Exclusion of Improper Evidence 

The court may exclude immaterial, irrelevant, and 
prejudicial evidence, but where the admissibility of evi¬ 
dence is doubtful the better practice is to receive it, 
leaving its weight to the Jury. 

In determining the admissibility of evidence, the 
pleadings should be liberally construed,3 3 and am- 
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biguous evidence should be given the construction 
favoring admissibility.^3 Rules of evidence should 
be construed with the object of getting at the truth 
of a case and in the interest of securing justice.*^^ 
Since it is the province of the jury to reconcile the 
inconsistencies in a witness’ testimony, the court 
should not reject it because of contradictions there- 
in.43 Where the evidence does not tend to estab¬ 
lish a defense it may be excluded.^3 Where a de¬ 
fense is technical the court may hold the party en¬ 
gaged in making the defense to the strictest letter of 
the rules governing the admission and exclusion of 
evidence.^^ 

Where evidence offered is manifestly improper, 
the court may, in its discretion, reject it whether 
or not it is properly objected to.^5 Inherently im¬ 
possible and unbelievable evidence should be ex-- 
eluded.^® The practice of admitting improper evi¬ 
dence and undertaking to control it, or to withdraw 
it from the jury’s consideration, is not to be com- 


84k N.J.—^Poulton V. Mews, 154 A. 

190, 9 N.J.Mlsc. 402. 

Tex.—^Anderson v. Barnwell, Civ.App., 
62 a.W.2d 96. 

35. Mass.—Guy v. Union St. Ry., 
198 N.E. 740, 289 Mass. 226. 

N.Y.—People v. Becker, 104 N.E. 396, 
210 N.Y. 274, 30 N.Y.Cr. 462. 

Tex.—^Barber v. Anderson, Civ.App., 
127 S.W.2d 368, error dismissed, 
Judgment correct. 

Va.—Highway Exp. Lines v. Flem¬ 
ing, 40 S.E.2d 294, 186 Va. 666. 

64 C.J. p 138 note 51. 

86k Cal.—Molfatt V. Lewis, 11 P.2d 
397, 123 CaLApp. 307. 

Iowa.—Carlson v. Carlson, 11 N.W. 

2d 883, 233 Iowa 1183. 

Mass.—Guy v. Union St. Ry., 193 N. 

E. 740, 289 Mass. 226. 

Tex.—Western Cotton Oil Co. v. 

Mayes, Civ.App., 245 S.W.2d 280. 
W.Va.—^Moore v. Skyline Cab, 59 S.E. 

2d 437, 184 W.Va. 121. 

64 C.J. p 139 note 52. 

87. Ky.—^Metropolitan Life Ins. Co. 

V. Osborne, 160 S.W.2d 479, 286 Ky. 
801. 

N.Y.—Miller v. Act Realty Corp., 32 
N.Y.S.2d 93. 

Or.—^Zographos v. Vichas, 46 P.2d 
677, 161 Or. 81. 

Tex.—Ratliff v. Nau, Civ.App.. 86 &. 

W. 2d 264. 

Evldenoe both substaaitive and l 2 ii- 
peactalng 

Where evidence tending to contra¬ 
dict a witness is also substantive 
evidence on a relevant issue, no ad¬ 
monition limiting the effect of such 
evidence is required.—Wallis v. Il¬ 
linois Cent R. Co., 171 S.W.2d 226. 
294 Ky. 177—^Brown v. Simpson, 170 
S.W.2d 346, 293 Ky. 766. 


38. Ala.—Hill V. Elmore, 79 So. 148, 
16 Ala.App. 474. 

Cal.—^Abney v. City and County of 
San Francisco, 262 P.2d 654, 116 
CaI.App.2d 506. 

D.O.—Simmons v. Brooks. 72 F.2d 
86. 63 App.D.C. 293. 

Ga.—^Progressive Life Ins. Co. v. 
Archer, 87 S.B.2d 713, 73 Ga.App. 
639. 

Iowa.—Stevens v. Gear, 89 N.W.2d 
408, 240 Iowa 1348. 

Mass.—^Dunlea v. R. D. A. Realty 
Co., 17 N.E.2d 707, 301 Mass. 605. 
Tex.—Gillette Motor Transp. Co. v. 
Whitfield, Civ.App., 197 S.W.2d 167, 
affirmed 200 S.W.2d 624, 146 Tex. 
671. 

39. S.D.—^Bunker v. Taylor, 74 N.W. 
460, 10 S.D. 626. 

40. U.S.—U. S. V. 25.406 Acres of 
Land, etc., in Arlington County, 
Va., C.A,Va., 172 F.2d 990, certio¬ 
rari denied 69 S.Ct 1496, 337 U.S. 
931, 93 L.Ed. 1738. 

64 C.J. p 189 note 67. 

41. S.C.—Southern Cotton Oil Co. v. 
Schafer Co., 188 S.E. 882, 140 S.C. 
445. 

Similar statements 

(1) In general.—^Ex parte Bott 66 
N.B,2d 918, 146 Ohio St 611. 

(2) Courts should be slow to set 
up technical rules to exclude as evi¬ 
dence what would be accepted as rel¬ 
evant in the ordinary affairs of life. 
—Katlaba v. Pfeifer, Minn., 66 N.W. 
2d 725—Greene v. Mathiowetz, 8 N. 
W.2d 97, 212 Minn. 171. 

42. Tex.—Atchison, T. & S. F. Ry. 
V. Seeger, 126 S.W. 1170, 69 Tex. 
Civ.App. 625. 


43k Ill.—Ervin v. Hays, 136 Ill.App. 
429. 

W.Va.—^Fairbanks, Morse & Co. v. 
Breckinridge, 99 S.E. 898, 84 W.Va. 
233. 

44. C€U.—^Reclamation Dist. No. 70 v- 
Sherman, 106 P. 277, 11 Cal.App. 
390. 

Form of presentation 
Where witnesses testified that 
proper method of making adjustment 
of saw guide required that saw be 
running at full speed, refusal to 
permit proof by such witnesses of 
general custom among sawmill men 
as to adjusting a saw guide without 
shutting down mill, which ruling 
went only to form in which matter 
was presented, was not error.—Car¬ 
lisle V. Tllghmon, Mo., 174 S.W.2d 
798. 

45. U.S.—Central Nebraska Public 
Power & Irrigation Dist. v. Harri¬ 
son, C.C.A.Neb., 127 P.2d 588. 

Cal.—Gladstone v. Fortier, 70 P.2d 
255. 22 Cal.App.2d 1. 

Ill.—Jackson v. Hursey, 118 N.E.2<i 
348, 1 Ill.App.2d 598. 

Mich.—^Hawkins v. Bnnatinger, 179 
N.W. 249, 211 Mich. 678. 

Mo.—Oorpns JnxLs dted In Hill v. 

Johnson, App., 178 S.W.2d 801, 803. 
Ohio.—^Hesonan v. City of Bellevue, 
108 N.E.2d 161, 91 Ohio App. 321. 
S.C.—^Brooks v. Central Baptist 

Church, 198 S.B. 326, 186 S.C. 200— 
Nelson v. Parson, 192 S.E. 358, 184 
S.C. 336—Godfrey v. Godfrey, 188 
S.E. 653, 182 S.C. 117. 

Wash.—Chapman v. Rose, 287 P. 708, 
135 Wash. 248. 

64 C.J. p 189 note 64. 

46. Mo.—^Dempsey v. Horton, 84 Sk. 
W.2d 621, 337 Mo. 879. 
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mended.^'^ The court should exclude evidence ad¬ 
missible only against one codefendant if to admit 
it would seriously prejudice the other defendant.^^ 
The fact that the exclusion of evidence will work 
a hardship on a party does not authorize its admis¬ 
sion if it is incompetent.^^ Where two independent 
actions are consolidated for trial and evidence is 
offered which, although competent to one action is 
incompetent, prejudicial, and insufficient for the 
jury as to the other, the court must exclude such 

evidence.50 

The court may reject irrelevant evidence®! on its 
own motion®^ or on objection.®® Evidence apparent¬ 
ly irrelevant may be excluded where there is no 
offer made to prove its relevancy by further evi¬ 
dence.®^ The court may exclude evidence in sup¬ 
port of irrelevant allegations which have been al¬ 
lowed to remain in a pleading.®® The court may®® 


and should®*^ reject evidence which is immaterial.®® 
The court should not permit irrevelant examina¬ 
tion which has a tendency to create prejudice®® or 
which tends to mislead and confuse the jury.®® 

Evidence admitted generally is in the case for all 
purposes for which it is admissible, as discussed 
supra § 86, and the court may refuse to allow its 
admission again.®! Where evidence offered by a 
party is properly stricken after its admission, the 
court may refuse to allow a repetition of such evi¬ 
dence.®® Evidence rejected by the trial court is 
not in the case for any purpose.®® Where all evi¬ 
dence against a defendant is excluded without ex¬ 
ception being taken by plaintiff, the effect is the 
same as dismissing the complaint against the par¬ 
ticular defendant with plaintiff’s consent.®^ 

Doubtful admissibility. Where the admissibility 
of evidence is doubtful, the better practice is to al- 


47. N.H.—^Blais v. Flanders Hard¬ 
ware Co., 42 A.2d 332, 93 N.H. 370. 

64 C.J. p 139 note 66. 

Cure of error by instruction see Ap- 
I>eal and Error §§ 1734-1738. 

48. Pa.—^Bergren v. Lit Bros., 47 A. 
2d 671, 354 Pa. 635. 

49. Mo.—^Bussen v. Del Commune, 
199 S.W.2d 18, .239 Mo.App. 859. 

N.H.—^Wilson v. Manchester Sav. 
Bank, 58 A.2d 746, 95 N.H 113. 

50. Ohio.—^Lopresti v. Community 
Traction Co., 117 N.B.2d 2, 160 

K>hio St. 480. 

61- U.S.—^Northwestern Oil Co. v. 
Socony-Vacuum Oil Co., C.C.A.Wis., 
138 F.2d 967, certiorari denied 64 
S.Ct. 790, 321 U.S. 792, 88 L.Bd. 
1081. 

Colo.—^Bankers Trust Co. v. Inter¬ 
national Trust Co., 113 P.2d 656, 
108 Colo. 15. 

Ill.—Stenwall v. Bergstrom, 90 N.B. 
2d 778, 405 Ill. 281. 

Ind.—^New Tork Cent. R. Co. v. Mil- 
hlser, 106 N.B.2d 453, 231 Ind. 180, 
rehearing denied 108 N.B.2d 57, 231 
Ind. 180—^Equitable Life Assur. 
Soc. of the U. S. V. Campbell, 150 
N.B. 31, 85 Ind.App. 450, rehearing 
denied 151 N.B. 682, 85 IncLApp. 
450. 

Ky.—Commonwealth v. Hall, 203 S. 

W.2d 75, 305 Ky. 96. 

Mass.—^Novo v. Employers' Liability 
Assur. Corp., 3 N.E.2d 737, 295 
Mass. 232. 

Minn.—In re Jache's Estate, 271 N. 

W. 452, 199 Minn. 177. 

N.H.—^Menard v. Cashman, 55 A.2d 
156, 94 N.H. 428. 

Ohio.—^Bulfenbarger v. Sidney Grain 
Machinery Co., App., 99 N.B.2d 809. 
64 C.J. p 139 note 68. 

Discretion of court with respect to 
legal relevancy or materiality see 
Evidence S 159. 


Bvldeiijoe properly excluded on 
the principle *‘ut res magis valeat 
quam pereat."—Swinson v. Nance, 16 
S.E.2d 284, 219 N.C. 772. 

52. IlL—^Peyton v. Morgan Park, 49 
N.E. 1003, 172 Ill. 102. 

53. Ill.—'Wanlesa v. Peabody Coal 
Co., 13 N.B.2d 996, 294 IlLApp. 401. 

Ky.—^Maryland Cas. Co. v. Cowherd, 
146 S.W.2d 843, 284 Ky. 659. 

Tex,—Cicero-Smith Lumber Co. v. 

Denton, Civ,App., 16 S.W.2d 932. 

64 C.J. p 139 note 70. 

54- W.Va.—^Deltz v. Providence 
Washington Ins. Co., 11 S.E. 50, 33 
W.Va. 526, 25 Am.S.R. 908. 

26 C.J. p 548 note 64. 

66- S.C,—^Bromonia Co. v. Green¬ 
wood Drug Co., 59 S.B. 363, 78 S.C. 
482. 

Supxdemeiital answer 
Defendants having admitted in 
first answer defendant drove automo¬ 
bile, causing injuries, evidence sus¬ 
taining supplemental answer alleging 
another drove automobile held prop¬ 
erly excluded.—Edwards v. Monahan, 
120 So. 881, 10 La.App. 41. 

56. U.S.—Northwestern Oil Co. v. 
Socony-Vacuum Oil Co., C.C.A.Wis., 
138 F.2d 967, certiorari denied 64 S. 
Ct. 790, 321 U.S. 792, 88 L.Ed. 1081. 
Ark.—^Bergdorf v. Chandler, 249 S. 

W.2d 662, 220 Ark. 727. 

Ill.—Weber v. Keefe, 82 N.E.2d 173, 
808 IlLApp. 381. 

Minn.—^Faunce v. Schueller, 8 N.W. 
2d 523, 214 Minn. 412—^Lang v. 
Chicago & N. W. Ry. Co., 296 N.W. 
57, 208 Minn. 487. 

Pa.—Graham Farm Land Co. v. Com¬ 
monwealth, 70 A.2d 219, 363 Pa. 
671. 

W.Va.—Cappellar v. Queen Ins. Co., 
21 W.Va. 676. 

64 C.J. p 139 note 73. 
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57. Cal.—^McNally v. Casner, 18 P.2d 
94, 128 CaLApp. 680. 

68. U.S.—Cleland v. Peters, D.C.Pa., 
73 F.Supp. 769. 

Conn.—^Murphy v. Ossola, 199 A. 648, 
124 Conn. 366. 

Iowa.—^Kuhn v. Kjose, 248 N.W, 230, 
216 Iowa 36. 

59. Ga.—^National Ben Franklin Fire 
Ins. Co. v. Purvis, 7 S.B.2d 296, 61 
Ga.App. 674. 

Idaho.—Osborn v. Carey, 132 P. 967, 
24 Idaho 158. 

Ky.—J. N. Youngblood Truck Lines 
V. Hatfield, 201 S.W.2d 667, 304 Ky. 
600—Chesapeake & O. Ry. Co. v. 
Cole, 136 S.W.2d 6, 281 Ky. 381. 

Mich.—Craddock v. Torrence Oil Co., 
34 N.W.2d 51, 822 Mich. 510. 

Minn.—^Eoss v. Duluth, Missabe & 
Iron Range Ry. Co., 281 N.W. 76, 
203 Minn. 312. 

Mo.—^Daniels v. Langensand, 96 S.W. 
2d 911, 231 MOA.PP. 777. 

N.H.—^Blais v. Flanders Hardware 
Co., 42 A.2d 332, 93 N.BL 370. 

Pa.—^Hauser v. Hambersky, Com.Pl., 
33 WestL.J. 140. 

eOi Fla.—^Perper v. EdelL 44 So. 2d 
78. 

Ill.—Forest Preserve Dist of Cook 
County V. Draper, 66 N.B.2d 410, 
387 Ill. 149. 

N.H.—^Perkins v. Nashua Mfg. Co., 16 
A.2d 700, 91 N.H. 211. 

61. Cal.—^Fox V. Stockton Combined 
Harvester, etc.. Works, 23 P. 296, 
83 Cal. 333. 

62. Fla.—^United Hardware-Furni¬ 
ture Co. V. Blue, 52 So. 364, 59 Fla. 
419, 36 D.RA.,N.S., 1038. 

Mo.—Wilcox V. Coons, 241 S.W.2d 
907, 362 Mo. 381. 

63. Pa.—^Fraley v. Peale, 2 Phila. 
269. 

64. N.T.—^Kapossky v. Berry, 207 nC 
T.S. 71’9, 212 APP.D1V. 833. 
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low the evidence to go to the Jury, leaving them to 
determine its weight and credibility.66 However, 
it has been held that, where an inferior court is 
evenly divided as to admission, the evidence should 
be rejected.®® 

Subsequent admission. Where, during the trial, 
testimony of a witness was excluded, the court may, 
at the close of the evidence of both parties, admit 
the testimony so ruled out without having it read 
to the jury.®*^ 

§ 91. Cumulative Evidence in General 

Ordinarily It Is within the discretion of the trial 
court to admit or reject cumulative evidence. 


It is unnecessary to call witnesses to prove mat¬ 
ters already proved by an adversary®® or to intro¬ 
duce additional evidence of matter already proved 
by both parties.®® Ordinarily it is within the dis¬ 
cretion of the trial court, sometimes recognized by 
statute, to admit or reject evidence which is cum¬ 
ulative,^® and the exercise of discretion is not re- 
viewable on appeal in the absence of abuse, as dis¬ 
cussed in Appeal and Error § 1604. The trial court 
may admit cumulative evidence’ll as testimony al¬ 
ready given by the witness,*^® or documentary evi¬ 
dence.*^® 

Exclusion. The trial court may exclude cumula¬ 
tive evidence,*^^ especially where the evidence is on 


65. Ga.—^Nugrent v. Watkins, 58 S.B. 
888, 129 Ga. 382—Carroll v. Hill, 

56 S.B.2d 821, 80 Ga.App. 576—At¬ 
las Auto Finance Co. v. Atkins, 53 
S.R2d 171, 79 Ga.App. 91—Smith 
V. Davis, 45 S.B.2d 237, 76 Ga.App. 
154—United Motor Freight Ter¬ 
minals V. Driver, 44 S.B.2d 156, 75 
Ga.App. 571—A. A. A Highway 
Bxp. V. Hagler, 34 S.B.2d 462, 72 
GaApp. 519—^Elliott v. Georgia 
Power Co., 197 S.B. 914, 58 Ga.App. 
151—Magld V. Beaver, 197 S.B. 80, 

57 Ga.App. 871—^Magid v. Beaver, 
192 S.B. 582, 56 Ga.App. 286, re¬ 
versed on o^er grounds 196 S.B. 
422, 185 Ga. 669, mandate conform¬ 
ed to 197 S.R 80, 57 GaApp. 871— 
Johnson v. Wilson, 171 S.R 235, 
47 Ga.App. 621. 

Ky.—^Turner v. Snaith, 232 S.W.2d 
1006, 313 Ry. 685. 

Mo.—^Luechtefeld v. Marglous, App., 
161 S.W.2d 710. 

Vt—Slayton v. Drown, 107 A 307, 93 
Vt. 290. 

64 C.J. p 139 note 79. 

66. Md.—PerraU v. Kent, 4 Gill 209. 
N.J.—Jackson v. Miller, 25 N.J.Liaw 

90. 

67. Ga.—^Palmer v. Jackson, 62 S.B. 
2d 366, 82 Ga.App. 702. 

08. U.S.—^Remington Cash Register 
Co. V. National Cash Register Co., 
D.O.Conn., 6 F.2d 585. 

69. R.I.—^P. D. Cecca & Co. v. An- 
tonelU, 154 A 87, 51 R.I. 280. 

TO. U.S.—Finn v. Wood, CA.N.T., 
178 P.2d 583—^Palace Cafe v. Hart¬ 
ford Fire Ins. Co., C.C.AInd., 97 F. 
2d 766, certiorari denied Hartford 
Fire Ins. Co. v. Palace Cafe, 59 S.Ct. 
102, 805 U.S. 634, 83 L.Bd. 407— 
Palace Cafe v. National Security 
Fire Ins. Co., C.C.A.Ind., 97 P.2d 
766, certiorari denied National Sec. 
Fire Ins. Co. v. Palace Cafe, 69 S. 
Ct 102, 306 U.S. 684, 88 LJEJd. 407 
—Oorpas OTtiris cited in. Christian 
V. Waialua Agr. Co., C.C.AHawail, 

93 F.2d 603, 617, rehearing denied 

94 P.2d 806, reversed on other 
grounds 69 S.Ct. 21, 305 U.S. 91. 
88 L.Bd. 60, rehearing denied 59 


S.Ct 240, 806 U.S. 673, 83 REd. 
436. 

Cal.—^Fuentes v. Tucker, 187 P.2d 762, 
31 Cal. 2d 1—^Bates v. Newman, 
App., 264 P.2d 197—^Kalmus v. Kal- 
mus, 230 P.2d 57, 103 Cal.App.2d 
405, certiorari denied 72 S.Ct 292, 
342 U.S. 903, 96 REd. 676—Sparks 
V. Board of Dental Examiners of 
California, 129 P.2d 406, 54 CaL 
App.2d 491—San Mateo County v. 
Christen, 71 P.2d 88. 22 CalApp.2d 
375. 

D.C.—^Washington Times Co. v. Bon¬ 
ner, 86 F.2d 836, 66 App.D.C. 280, 
110 AIi.R. 393—District of Colum¬ 
bia V. Leys, 63 F.2d 646, 62 App. 
D.C. 3, followed in 63 P.2d 648, 62 
App.D.C. 6, certiorari denied 68 S. 
Ct 787, 289 U.S. 766, 77 RBd. 1500. 
Ind.—^Rushvllle Nat Bank of Rush- 
ville V. State Life Ins. Co., 1 N.B. 
2d 445, 210 Ind. 492. 

Md.—^Hodgson v. Burroughs, 2 A2d 
407, 175 Md. 413. 

Mass.—Caron v. Hazlett 75 N.R2d 
233, 321 Mass. 671—Mitchell v. 

Walton Lunch Co., 26 N.R2d 151, 
305 Mass. 76. 

Mo.—^Hilton V. Thompson, 227 S.W.2d 
676, 860 Mo. 177—^Neely v. Kansas 
City Public Service Co., App., 252 
S.W.2d 88. 

Neb.—Klinginsmith v. Allen, 63 N.W. 
2d 77, 165 Neb. 674—O'Dell v. Good- 
sell, 41 N.W.2d 123, 162 Neb. 290— 
Horky v. Schroll, 26 N.W.2d 396, 
148 Neb. 96. 

N.H.—Alukonis v. Kashulines, 70 A 
2d 202, 96 N.H lOZ, 17 AL.R.2d 
1126—^Howland v. Cressy, 60 A2d 
128, 95 N.H. 205^—Grogan v. York, 

88 A2d 295, 93 N.H. 184—Hackett 
V. Boston & M. R. R., 6 A2d 139, 

89 N.H. 614. 

Pa.—^MacDonald v. Gimbel Bros., 183 
A 804, 321 Pa. 25. 

S.D.—^Tufty V. Sioux Transit Co., 10 
N.W.2d 767, 69 S.D. 368. 

Utah.—Parry v. Harris, 72 P,2d 1044, 
93 Utah 317. 

Wash,—^Minder v. Rowley, 211 P.2d 
170, 35 Wash.2d 92—^Braack v. 

Bailey. 200 P.2d 625, 32 Wash.2d 
60—Girardi v. Union High School 
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Dist No. 1, Skagit Coimty, 98 P.2d 
298, 200 Wash. 21. 

W.Va.—^Elswick v. Charleston Transit 
Co., 36 S.E.2d 419, 128 W.Va. 241. 
64 C.J. p 140 note 85. 

71. Colo.—Flader v. Smith, 181 P.2d 
464. lie Colo. 822, 172 AL.R. 1335. 

Mo.—^Barton County Rock Asphalt 
Co. V. City of Fayette, 156 S.W.2d 
771, 286 Mo.App. 505. 

64 C.J. p 140 note 87. 

72. DL—Cusanelli v. Steele, 5 N.B. 
2d 296, 287 Ill.App. 490. 

R.I.—Bradley v. Quinn, 164 A 330, 
53 R.I. 108, reargument denied 166 
A. 814, 63 R.I. 849. 

64 C.J. p 140 note 88. 

73. N.Y.—^Hinman v. Moran Towing 
& Transportation Co., 268 N.Y.S. 
409, 241 App.biv. 612, motion dis¬ 
missed 271 N.Y.S. 1092, 241 App. 
Div. 746. 

W€U3h.—Thompson v. City of Seattle, 
253 P.2d 626, 42 Wash.2d 63. 

W.Va.—Somerville v. Dellosa* 56 S.R 
2d 766, 133 W.Va. 435. 

64 C.J. p 140 note 89. 

74. U.S.—^Public Opinion Pub. Co. 
V. Jensen, C.C.AS.D., 76 F.2d 494— 
Sarthou v. Clark, D.CCal., 78 F. 
Supp. 139. 

CaL—^Douillard v. Woodd, 128 P.2d 6, 
20 Cal.2d 665—Sparks v. Board of 
Dental Examiners of California, 129 
P.2d 406, 54 Cal.App.2d 491—Kelley 
V. Russell, 123 P.2d 606, 60 Cal. 
App.2d 620—Burgess v. Security- 
First Nat. Bank of Los Angeles, 
113 P.2d 298, 44 Cal.App.2d 808— 
Haskins v. Southern Pac. Co., 39 P. 
2d 896, 8 Cal.App.2d 177. 

D.C.—Washington Times Co. v. Bon¬ 
ner, 86 F.2d 836, 66 App.D.C. 280, 
110 A.L.R. 393—Demeter v. U. S., 
66 F.2d 188, 62 App.D.a 208. 

Iowa—^Knaus Truck Lines ▼. Com¬ 
mercial Freight Linea 29 N.W. 2d 
204, 238 Iowa 1356. 

Mass.—Priftl v. Hendrick, 61 N.B.2d 
322, 814 Mass. 661—Jordan v. C. I. 
T. Corp., 19 N.R2d 5, 802 Mass. 
281. 

Minn.—Spensley v. Oliver Iron Min. 
Co., 18 N.W.2d 425, 216 Minn. 451. 
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a matter of minor importance'^5 or where the evi¬ 
dence is on a matter admitted’^® or not contro¬ 
verted.'^'^ The trial court may reject testimony 
already given by the witness'^^ or testimony by other 
witnesses.'^^ A r6sum6 of the contents of certain 
books which are already in evidence may be ex- 
duded.^® The court may exclude documentary evi¬ 
dence which is cumulative.*! 

On the other hand, competent evidence bearing 
on a vital question should be admitted, although it 


is cumulative.*^ The trial court may not reject evi¬ 
dence when regularly offered because in its opinion, 
sufficient proof, if believed, has already been intro¬ 
duced to establish the fact to be proved.** The trial 
court may not exclude evidence, otherwise admis¬ 
sible, where it is not cumulative evidence.*^ How¬ 
ever, evidence on an issue entirely removed by the 
pleadings or which is made up largely of incompetent 
matter is not merely cumulative but is inadmissible 
and should be excluded.** 


Ho.—state ez rel. State Highway 
Commission of Missouri v. Craig¬ 
head. App., 65 S.W.2d 146. 

N.H.—^Howland v. Cressy, 60 A.2d 
128, 95 N.H. 205. 

N.C.—Caldwell v. Southern Ry. Co., 
10 S.E.2d 680, 218 N.C. 63. 

Ohio.—McGinnis v. Walker, App., 40 
N.E.2d 488. 

Or.—Landis v. Wick, 57 P.2d 769, 
164 Or. 199, rehearing denied 59 P. 
2d 408, 154 Or. 199. 

Pa.—^Kaplan Furniture Co. ▼. Glou, 
Com.Pl., 48 Lack.Jur. 86. 

RL—Orleck v. Nemtzow, 196 A. 234, 
69 RI. 284. 

Ter.—Schelb v. Sparenberg, Clv.App., 
Ill S.W.2d 824, affirmed 124 S.W.2d 
822, 138 Ter. 17. 

Utah.—Watkins v. Utah Poultry & 
Farmers Co-op., 261 P.2d 663. 

Wis.—^Brandt v. Matson, 41 N.W.2d 
272, 256 Wis. 814. 

Wyo.—^Lonabaugh v. Lonabaugh, 22 
P.2d 199, 46 Wyo. 23, 

64 C.J. p 140 note 92. 

75. D.C.—Washington Times Co. v, 
Bonner, 86 F.2d 886, 66 App.D.C. 
280, 110 A.L.R. 398. 

m.—Stenwall v. Bergstrom, 90 N.B. 
2d 778, 405 Ill. 281. 

Kan.—Forrester v. Johnson, 268 P. 
809, 126 Kan. 470, modified on other 
grrounds and rehearing denied 270 
P. 602. 126 Kan. 590. 

Minn.—^Faunce v. Schueller, 8 N.W. 
2d 523, 214 Minn. 412. 

76. Ala.—Kum v. Counts, 22 So.i2d 
T26. 247 Ala. 129. 

Cal.—^Robinson v. Kelly, 212 P.2d 
921, 95 CalA.pp.2d 320. 

Ga.—^Parker v. Vrooman, 73 S.B.2d 
777, 87 Ga.App. 1287—^Metropolitan 
Life Ins. Co. v. Johnson, 18 S.E. 
2d 35, 66 Ga.App. 520, affirmed 20 
S.E.2d 761, 194 Ga. 138. 

Minn.—^Paunce v. Schueller, 8 N.W, 
2d 523, 214 Minn. 412. 

Mo.—Cannon v. S. S. Kresge Co., 116 
S.W.2d 559, 233 Mo.App. 173. 

N.H.—^Amundsen v. Boston & Maine 
Transp. Co., 70 A2d 486, 96 N.H 
85. 

64 C.J. P 140 note 94. 

77. Pa.—West v. Morgan, Com.Pl., 
52 DauphCo. 361, affirmed 27 A.2d 
46, 345 Pa. 61. 

64 C.J. p 140 note 95. 

78. U.S.—Virginia-Carollna Tie & 


Wood Co. V. Dunbar, C.C.AN.C., 
166 F.2d 383. 

Ala.—^Little v. Sugg, 8 So.2d 866, 243 
Ala. 196—Capital Motor Lines v. 
Loring, 189 So. 897, 238 Ala. 260— 
American Discount Co. v. Wyck- 
roff, 191 So. 790, 29 Ala.App. 82. 

Ark.—^Interurban Transp. Co. v. 
Reeves, 108 S.W.2d 694, 194 Ark. 
321 

Cal.—Douillard v. Woodd, 128 P.2d 
6. 120 Cal.2d 665. 

Ga.—^Parker v. Vrooman, 78 S.E.2d 
777, 87 Ga-App. 287. 

Ky.—^Louisville Ry. Co. v. Himbaugh, 
82 S.W.2d 776, 269 Ky. 604. 

Md.—^Hodgson v. Burroughs, 2 A2d 
407, 175 Md. 413. 

Mass.—^Du Bois v. Atlantic Corp., 78 
N.E.2d 185, 322 Mass. 612—Cassidy 
V. Welsh, 67 N.E.2d ‘226, 819 Mass. 
616—^Mitchell v. Walton Lundi Co., 
26 N.E.2d rSl, 305 Mass. 76. 

Mich.—Van Arsdale v. Olympia, Inc., 

I 17 'N.W.2d 790, 310 (Mich. 662—San- 
ture V. Detroit Trust Co., 267 N.W. 

' 683, 275 Mich. 661. 

Minn.—^Hughes v. Hughes, 284 N.W. 
781, 204 Minn. 692. 

Mo.—^Klelnschmidt v. Bell, 183 S.W. 
2d 87, 353 Mo. 516. 

N.H.—^Adams v. Severance, 41 A 2d 
•233, 93 N.H 289. 

N.J.—^Krolak v. Chicago Exp., 76 A 
2d 266, 10 N.LSuper. 60. 

N.C.—Caldwell v. Southern Ry. Co., 
10 S.E.2d 680, 218 N.C. 63. 

Or.—^Richer v. Burke, 34 P.2d 317, 

. 147 Or. 465. 

Vt—Holton V. Ellis, 49 A2d 210, 
114 Vt. 471. 

64 C.J. p 140 note 96. 

79. Ala.—^Piper v. Halford, 25 So.2d 
264, 247 Ala. 630. 

Cal.—Litt V. Litt, 170 P.2d 684, 76 
Cal.App.<2d 242—Johnson v. McRee, 
162 P.2d -626, 66 Cal.App.2d '524— 
Moore v. Marshall, 107 P.2d 89, 
41 Cal.App.2d 490. 

Ga.—^Pritchard v. Ballard, 173 S.E. 
174, 48 Ga.App. 632. 

Kan.—^Malone v. New Tork Life Ins. 
Co., 83 P.2d 639, 148 Kan. 555. 

Mo.—Steffen v. Southwestern Bell 
Telephone Co., 56 S.W.2d 47, 331 
Mo. 574—State ex rel. State High¬ 
way Commission v. Bengal, App., 
124 S.W.2d 687—Bachos v. Chicago, 
R. L & P. Ry. Co., App., 61 6.W.2d 
416, 


N.J.—^Decker v. Everson, 187 A 783. 
14 N.J.Misc. 860. 

Pa.—^MacDonald v. Gimbel Bros., 183 
A 804, 321 Pa. 26—Cockcroft v. 
Metropolitan Life Ins. Co., 3 A. 2d 
184, 133 Pa.Super. 698—^In re Phil¬ 
adelphia Co. for Guaranteeing 
Mortgages, 87 Pa.Dist. & Co. 100 
—Shaner v. Latsha, Com.Pl., 59 
Dauph.Co. 304. 

Tex.—^Mansell Bros. v. Kruse^ Civ. 

App., 173 S.W.2d 461. 

64 C.J. p 141 note 97. 

80. N.Y.—Guilfoyle v. Pierce, 38 N. 
T.S 697, 4 App.Div. 612. 

81. Cal.—Kalmus v. Kalmus. 230 P. 
2d 57, 103 Cal.App.2d 406, certiorari 
denied 72 S.Ct. 292, 342 U.S. 903, 
96 L.Ed. 676—^Porter v. Beseler, 183 
P.2d 364, 81 Cal.App.2d 86. 

D.C.—Campbell v. District of Colum¬ 
bia, 78 F.2d 726, 64 App.D.C. 375. 
Ill.—Padilla v. Walker, 91 N.B.2d 158, 
340 Ill.APP. 222. 

Mo.—^Marquand Development Corp. v. 
MAisak-Btandler Shoe Co., 260 S.W. 
2d 242—Algonquin Golf Club v. 
City of Glendale, 81 S.W.2d 854, 
230 Mo.App. 951. 

Neb.—O’Dell v. Goodsell, 41 N.W.Ed 
1*23, 162 Neb. 290. 

N.T.—Valentine v. State, 95 N.T.S. 
2d 827, 197 Misc. 972, affirmed 100 
N.Y.S.2d 667, 277 App.IMv. 10-69, 
appeal denied lO*! N.Y.S.2d 248, 
277 App.Div. 1080. 

64 C.J. p 141 note 99. 

82. Minn.—^Linderoth v. Kieffer, 203 
N.W. 415, 162 Minn. 440. 

64 C.J. p 141 note 1. 

83. Mass.—^Perkins v. Rice, 72 N.E. 
323, 187 Mass. 28. 

N.Y.—^Lyon v. Brown, 54 N.Y.S. 815, 
84 App.Div. 823. 

84. Mo.—^Neely v. Kansas City Pub¬ 
lic Service Co., App., 252 S.W.2d 
88—^McAboy v. Hulett, App., 112 S. 
W.2d 86. 

64 C.J. p 141 note 3. 

85. Cal.—^Fuentes v. Tucker, 187 P. 
2d 7512, 31 Cal.2d 1. 

Neb.—Stoffel v. Metcalfe Const. Co., 
17 N.W.2d 3, 146 Neb. 460. 

No room for dlsoretioxL 
Evidence offered with respect to an 
issue entirely removed by the plead¬ 
ings is not merely cumulative on a 
material issue, but is completely ir¬ 
relevant, and there is no room fcr 
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What evidence is cumulative. Cumulative evi¬ 
dence is additional evidence of the same kind to the 
same point.^® Evidence is not cumulative merely 
because it tends to establish the same ultimate or 
principally controverted fact.®7 Evidence of a rele¬ 
vant fact cannot be excluded on the ground that 
other similar but independent facts are already be¬ 
fore the court.®® Where a witness has testified 
positively to a certain fact, and has not been contra¬ 
dicted, this does not make other proof of the same 
fact inadmissible, since the jury might not believe 
the witness without corroboration.®® Testimony that 
certain witnesses testified one way on trial, but had 
made contradictory statements before the trial, is 
not cumulative but is impeaching evidence and 
should not be excluded.®® 

§ 92. Number of Witnesses 

a. In general 

b. Main or material fact 

c. Opinion, expert, or impeaching wit¬ 

nesses 

d. Time of making order 
a. In General 

Where a fact is sufficiently established or not con¬ 
troverted, the court may, in its discretion, limit the 
number of witnesses offered in support of such fact. 

The trial court may, in its discretion, restrict the 
number of witnesses to establish a particular fact,®^ 
at least where the fact is sufficiently established and 
is not controverted.®® The discretion must be an 
actual and judicial discretion, exercised in view of 


TRIAL §§ 91-92 

the special character and circumstances of the par¬ 
ticular case.®® A general rule of limitation which 
applies to all alike without regard to these circum¬ 
stances is unreasonable and unlawful.®^ ‘While the 
rule has been applied in the case of the proof o£ 
mental capacity,®® it has also been held that the rule 
limiting the number of witnesses permitted to be 
called to establish a fact does not apply to the ques¬ 
tion of mental capacity since that can be established 
only by a number of observations.®® The court 
may, after limiting the number of witnesses, permit 
a party to introduce more than the number limited.®'^ 

Collateral fact. When the fact in dispute is col¬ 
lateral to the main issue, the court may, in its dis¬ 
cretion, limit the number of witnesses.®® 

On motion to tax attorney's fees as costs, the 
court should not limit the number of witnesses of 
a party where those called appear to be hostile.®® 

Computation of number. In computing the num¬ 
ber of witnesses to any point who may be called 
under a limitation by order of court or statute, wit¬ 
nesses must be counted who prove incompetent,®- 
or who, on testifying, have no knowledge of the 
matter in dispute,® or who testify to the fact, al¬ 
though not specially called for that purpose.® Where 
the number of witnesses to a fact is limited, and the 
specified number have testified, an expert may not 
testify to the same fact.^ Similarly, where the num¬ 
ber of experts specified have testified to a fact, a 
party may not extract an expert opinion from an 
ordinary witness.® 


exercise of discretion by a trial Judge 

as to whether such evidence should 

be admitted.—^Puentes v. Tucker, 187 

P.2d 762, 31 Cal.2d 1. 

88. Mo.—^Mlnter v. Rothschild, App., 
186 S.W. 763. 

87. Mo.—Mlnter v. Rothschild, su¬ 
pra. 

64 C.J. p 141 note 7. 

88. Conn.—^Reynolds v. Vroom, 42 
A2d 336, 132 Conn. 63. 

Mo.—^Neely v. Kansas City Public 
Service Co., App., 252 S.W.2d 88. 

Neb.—Ogden v. Soverelgrn Camp W. 
O. W., 118 N.W. 624, 78 Neb. 806. 

N.T.—^Rossetti V. Metropolitan Life 
Ins. Co., 10 N.Y.S.2d 437. 

Pa.—Dutey V. Griffith. 4 A.2d 170, 134 
Pa. Super. 447. 

Va.—Staples v. Spence, 19 S.B.2d 69, 
179 Va. 369. 140 A.L..R. 627. 

89. N.T.—Wittleder v. Citizens Elec¬ 
tric Illuminating Co., 62 N.T.S. 297, 
47 App.Dlv. 410. 

SO. Ill.—Jackson v. Hursey, 118 N. 
E.2d 848, 1 Ill.App.2d 698. , 


91. Ill.—Gidlof V. Grosser, 80 N.B. 
2d 283. 835 Ill.App. 124. 

Minn.—Jedneak v. Minneapolis Gen¬ 
eral Electric Co., 4 N.W.2d 826, 
212 Minn. 226. 

Mo.—Glencoe Lime & Cement Co. v. 
City of St. Louis, 108 S.W.2d 143, 
841 Mo. 689. 

Mont.—Wibaux Realty Co. v. North¬ 
ern Pac. Ry. Oo., 64 P.2d 1175, 
101 Mont 126. 

Okl.—^Reynolds v. Reynolds, 60 P.2d 
1088, 174 Okl. 443. 

Pa.—Duffy v. Griffith, 4 A.2d 170, 134 
Pa. Super. 447. 

64 C.J. p 141 note 12. 

92. Neb.—^In re Wahl’s Estate, 89 N. 
W.2d 783, 161 Neb. 812. 

Tex.—^International & G. N. R. Co. v. 

Lane, Civ,App., 127 S.W. 1066. 

64 C.J. p 142 note 14. 

93. lU.—West Skokie Drainage Dist. 
V. Dawson, 90 N.B. 377, i243 Ill. 175, 
17 Ann.Cas. 776. 

64 C.J. p 142 note 17. 

94. Ill.—^Larned v. Platt, 26 Ill.App. 
278. 


♦95. Ill.—^Mueller v. Rebhan, 94 HI. 
142. 

Iowa.—^In re Winslow’s Will, 124 N- 
W. 895, 146 Iowa 67, Ann.Cas.l912B 
963. 

96. Del.—^Pritchard v. Henderson, 50 
A. 217, 19 Del. 128. 

97. S.D.—^Brady v. Shirley, 101 N. 
W. 886, 18 S.D. 608. 

98. Neb.—^In re Wahl’s Estate, 3 9 N- 
W.2d 783, 151 Neb. 812. 

64 C.J. p 142 note 22 . 

99. Ill.—Chicago Sanitary Dist. v. 
Curran, 132 Ill.App. 241. 

1. Iowa.-Preston v. Cedar Rapids, 
63 N.W. 577, 95 Iowa 71. 

2. Del.—Giordano v. Brandywine 
Granite Co., 62 A. 332, 19 Del. 423. 

3. Del.—^Martin v. Baltimore, etc., 
R. Co., 42 A. 442, l-e Del. 128, 

4. Del.—^Love v. Barnesville Mfg. 
Co., 50 A. 686, 19 Del. 162. 

6. Mass.—White v. Boston, 71 N.BL 
76, 186 Mass. 66. 
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§ 92 TRIAL 

l. Main or Material Fact 

It is the general rule that the trial court may not 
limit the number of witnesses as to a main, controlling, 
and,controverted fact or issue. 

. While there is some authority to the contrary,® 
according to many decisions the trial court may not 
restrict the number of witnesses as to a ma i n, con¬ 
trolling, and controverted fact or issue,especially 
during the time that witnesses are being examined, 
as discussed infra subdivision d of this section. 
Statutes providing that the court may stop the 
production of further evidence on a particular point 
do not permit the court to limit unreasonably the 
number of witnesses on the principal point in the 
case.® Thus it has been held that the court may not 
limit the number of witnesses where a material is¬ 
sue in the case is the value of property,® or dam¬ 
ages,^® or mental capacity.ii It has been held that 
the court may, even as to such facts, limit the right 
of a party to call witnesses to the extent of order¬ 
ing that additional witnesses shall be called only at 
the cost of the party calling them.^® A statute au¬ 
thorizing the court to limit to a certain number 
witnesses on any one point for the purpose of mak¬ 
ing allowances to witnesses in no way affects the 
right of a party to introduce a larger number at 
his own expense.^® 

c. Opinion, Expert, or Impeaching Witnesses 

Tha trial court may limit, In its discretion, the num- 
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bar of witnassas to be called to give expej-t or Impeach¬ 
ing evidence. 

The trial court may limit, in its discretion, the 
number of witnesses to be called to give opinion 
evidence.^^ While the number of expert witnesses 
is sometimes limited by statute, ordinarily it is a 
matter within the discretion of the trial court.!® 
Thus the court may limit the number of experts on 
the question of the value of property!® or services,!7 
or the mental capacity of a testator.!® Where par¬ 
ties stipulate that the number of expert witnesses 
shall be limited, the court will enforce the stipula¬ 
tion.!® 

Impeaching and sustaining witnesses. It is usual¬ 
ly within the discretion of the trial court to limit 
the number of witnesses who are called for the pur¬ 
poses of impeachment.®® This does not mean that 
the number is always to be the same.®! This discre¬ 
tion should be exercised in the interest of justice 
and with a view to ascertaining the truth.®® Much 
depends on the circumstances of the case and the 
importance of the testimony of the witness im¬ 
peached.®® Witnesses, to sustain the character of 
a party after impeachment, may be limited,®^ and 
the court may limit the number to testify as to moral 
character where such character is not impeached 
by an opponent.®® Each side should be entitled to 
the same number of character witnesses if able to 
obtain them.®® The trial court may®*^ and, it has 
been held, should®® in its discretion limit the num- 


6. Iowa.—^Preston v. Cedar Rapids, 
63 N.W. 677, 95 Iowa 71. 

64 C.jr. P 14>2 note 31. 

7. ni.—West Skokie Drainagre Dist. 
V. Dawson, 90 !N‘.E. 377, 243 Ill. 175, 
17 Ann.Cas. 776. 

64 C.J. p 142 note 32. 

8. Ky.—Ellis V. Woolbrigrht, 95 S.W. 
2d 782, 264 Ky. 834. 

64 C.J. p 143 note 35. 

9. Ill.—White V. Hermann, 51 Ill. 
243, 99 Am.D. >543. 

Mo.—^Ellis V. St. Louis, etc., R. Co., 
Ill S.W. 839, 131 Mo.App. 396. 

10. Mo.—St. Louis, etc., R. Co. v, 
Aubuciion, 97 S.W. 867. 199 Mo. 352, 
116 Am.S.R. 499, 9 L.R.A.,N.S., 426, 
8 Ann.Cas. 822. 

64 C.J. p 143 note 37. 

11. Ill.—Greene v. Phoenix Mut. L. 
Ins. Co., 25 N.E. 588, 134 ILL 310, 
10 L.R.A. 576. 

64 C.J. p 143 note 38. 

12. Ill.—Chicago City R. Co. v. 
Wall, 93 IlLApp. 411. 

64 C. J. p 143 note 40. 

13. Ky.—^Axton v. Vance, 269 S.W. 
534, 207 Ky. 680. 

64 C.J. p 143 note 42. 

14. N.T.—Carpenter v. Ehapp, 21 N. 
Y.S. 297, 66 Hun 632. 


Va.—^Maupin v. Maupin, 164 S.B. 6'57, 
168 Va. 663. 

IB. U.S.—^Montrose Contracting Co. 

V. Westchester County, C.C.A.N.Y., 

94 F.2d 680, certiorari denied West¬ 
chester County V. Montrose Con¬ 
tracting Co., 58 S.Ct. 943, 304 U.S. 
561, 82 L.Ed. 1529. • 

N.Y.—Anthony v. Bradshaw, 1126 N. 

Y.S.2d 345, 282 App.Div. 851. 

Wash,—'Lynch v. Republic Pub. Co.. 

243 P.2d 636, 40 Wash.2d 379. 

64 CJ. p 148 note 46. 

10. N.Y.—Sixth Ave. R. Co. y. Met¬ 
ropolitan El. R. Co., 34 N.B. 400, 
138 N.Y. 648. 

64 CJ. p 144 note 47. 

17. Vbl—^M aupin v. Maupin, 164 S. 
E. 667, 168 Va. 663. 

64 C J. p 144 note 48. 

18. Mich.—^Fraser v. Jennlson, 3 N. 

W. 882, 42 Mich. 206. 

19. HI.—Chicago Terminal Transfer 
R. Co. V. Bugbee, 56 N.E. 386, 184 
HI. 8'53. 

20. S.D.—Johnson v. Ebensen, 160 
N.W. 847, 38 S.D. 116. 

64 C.J. p 144 note 54. 

DisoretLon held abused 
Idaho.—State v. Calico, 38 P.2d 1002, 
55 Idaho 96. 


21. Conn.—^Bunnell v. Butler, 23 
Conn. 65. 

22. S.D.—Johnson v. Ebensen, 160 
N.W. 847, 88 S.D. 116. 

23. Conn.—^Bunnell v. Butler, 23 
Conn. 65. 

24. Colo.—Outcalt V. Johnston, 49 P. 
1058, 9 Colo.App. 519. 

Mich.—^Hollywood v. Reed, 28 N.W. 
792, 67 Mich. 234. 

25. Ind.—Cox v. Pruitt, 26 Ind. 90. 

26. Ky.—Ray v. Shemwell, '217 S.W. 
351, 186 Ky. 442. 

Mich.—^Hollywood v. Reed, 23 N.W. 
792, 57 Mich. 234. 

27. Kan.—Haag v. Cooley, 6 P. 585, 
33 Kan. 887. 

64 C.J. p 144 note 61. 

28. Va.—Commonwealth ex rel. Da¬ 
vis V. Malbon, 78 S.B.2d 683, 196 
Va. 868. 

Failure to limit held not abuse of dis¬ 
cretion. 

In proceeding for removal of sher¬ 
iff from office on ground of alleged 
wilful failure or refusal to perform 
his duties, record warranted conclu¬ 
sion that permitting forty-three wit¬ 
nesses to testify as to good reputa¬ 
tion of sheriff for truth, veracity, 
and honesty and enforcement of the 
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ber of witnesses on each side tO' prove general 
reputation for honesty and integrity. 

d. Time of Making Order 

The limitation on the number of witnesses may be 
made when the particular fact appears to be sufficiently 
established, although the limitation with respect to a 
main or material fact should be made before trial or 
before the party affected has begun to call his witnesses. 

According to some decisions, when a particular 
fact appears to the court to be satisfactorily estab¬ 
lished the calling of further witnesses may be 
stopped.29 The order may be made when the wit¬ 
ness whose evidence is excluded is cb.lled.^0 In 
jurisdictions where the court may limit the number 
of witnesses on a collateral or main fact the order 
should be made either in advance of trial or before 
the party to be affected has introduced his testimony 
on the point,31 and, if made before any evidence is 
introduced, the party may not complain of sur- 
prise.33 While ordinarily the court may not limit 
the number of witnesses on a main, controlling, and 
controverted fact, as discussed supra subdivision b 
of this section, at least such limitation should be 
made at the beginning of the trial so as to give 
each party an opportunity of selecting such wit¬ 
nesses as might be deemed most important,33 and 
not during the time the party’s witnesses are being 
examined.34 Limiting the number of witnesses at 
the beginning of the trial offered to impeach or 
sustain the character of the parties has been held 
error.36 


TRIAL §§ 92-93 

§ 93. Withdrawal of Evidence 

A party Is not entitled as a matter of right to with¬ 
draw evidence introduced by him, but the trial court 
may. In Its discretion, permit the withdrawal of evidence. 

A party who has introduced evidence is not en¬ 
titled as a matter of right to withdraw it on finding 
that it does not answer his purpose ;33 but it has 
been held that a party may withdraw an offer of an 
esdiibit any time before the court has passed on its 
admissibility.37 The court may refuse to permit 
a party to withdraw evidence he has elicited on 
cross-examination.38 However, where the evidence 
has been admitted over objections, the party intro¬ 
ducing it may request to have it withdrawn, and 
the court may grant such leave. 3 9 At least the with¬ 
drawal of the evidence is discretionary with the 
trial court.^9 A party may not complain of the 
withdrawal of evidence where he accompanies his 
objection with a declaration that he does not intend 
to use it^i A party may be permitted to withdraw 
evidence he has introduced where it is improper,'*^ 
irrelevant,^* or immaterial,^^ although the opposing 
party, because of the evidence being before the jury 
at one time, has introduced rebutting evidence^® 
which puts him at a disadvantage.^® The court 
may permit a party to withdraw evidence he has 
introduced when it is not properly connected up.'*'^ 

IVIiaf amounts to a witMrawaL A withdrawal 
by plaintiff of one of several counts in a petition 
carries with it the evidence admitted under the count 
withdrawn.*^® Withdrawal of original exhibits on 
substitution of copies or duplicates does not consti¬ 
tute a withdrawal of the evidence.^ 9 


law, was not pTejudi<dal to the merits 
of the case, even though the number 
of witnesses allowed to so testify 
was excessive.—Commonwealth ex 
rel. Davis v. Malbon, supra. 

29. Ark.—Henson & Sons Coal Co. 
V. Strickland, 238 S.W. 5, 8, 152 
Ark. t203, 21 A.L.R. 328. 

64 C. J. p 14'4 note 62. 

30. Wis.—^Larson v. Dau Claire, 65 
N.W. 731, 92 Wis. 86. 

31. Iowa.—Ruby v. Chicago, M. & 
St P. Ry. Co., 129 N.W. 817, 160 
Iowa 128. 

64 C.J. p 144 note 6*5. 

32. loweu—^Everett v. Union Pac. R. 
Co., 13 N.W. 109, 69 Iowa 243. 

33. Ill.—Greene v. Phoenix Mut. L. 
Ins. Co., 25 N.B. 583, 134 Ill. 310, 
10 L.R.A. 676. 

Mo.—Markham v. Herrick, 82 Mo. 
App. 327. 

34. Mo.—St. Louis, etc., R. Co. v. 
Aubuchon, 97 S.W. 867, 199 Mo. 362, 
116 Am.S.R. 499, 9 L.R.A.,N.S., 4126, 
8 Ann.Cas. 822. 

64 C.J. p 144 note 69. 


35. Tenn,—^Williams v. McKee, 38 S. 
W. 730, 98 Tenn. 139. 

36. Minn.—CorpuB Otirls g,iLoted in 
Maas V. Laursen, 18 N.W.2d 233, 
235, 219 Minn. 461, 158 A.L.R. 215. 

64 C. J. p 144 note 72. 

37. Fla.—Canova v. Florida Nat. 
Bank of Jacksonville, 60 So.2d <627. 

Ohio.—Coons v. Needles, App., 108 
N.B.'2d 288. 

38. Ga.—Sweeney v. Sweeney, 48 S. 
E. 984, 121 Ga. 293. 

64 C. J. p 144 note 73. 

39. Mo.—Corpus Jtixis dted in Mc¬ 
Carty V. Bishop, 102 S.W.2d 126, 
130, 231 Mo.App. 604. 

64 C. J. p 146 note 74. 

40. Iowa.—^Bell v. Clarion, 94 N.W. 
907, 120 Iowa 332. 

(Minn.—Corpus Juris cited in Maas v. 
Laursen, 18 N.W.2d 233, 219 Minn. 
461, 158 A.L.R. 215. 

Where evidence still unknown to Jury 
Permitting plaintiff to withdraw 
exhibit after it has been offered in 
evidence was within discretion of 
the court where the exhibit had not 
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been transcribed or its contents made 
known to the Jury.—^Moyer v. Aetna 
Life Ins. Co., D.C.Pa., 39 F.Supp. 725, 
affirmed, C.C.A., 126 P.2d 141. 

41. La.—^Livingston v. Heerman, 9 
Mart. 656. 

42. Mo.—^McCarty v. Bishop, 102 S. 
W.2d 126, 231 Mo.App. 604. 

64 C.J. p 145 note 77. 

43. Ga.—^Zipperer v. Savannah, 57 S. 
E. 311, 128 Ga. 135. 

64 C.J. p 145 note 78. 

44. Ga.—Davenport v. Harris, 27 Ga. 

68 . 

Ill.—Chapin V. Curtenius, 16 Ill. 427. 

45. Ga.—Andrews v. Chason, 82 S. 
E. 636, 15 Ga.App. 103. 

46. Ala.—Alabama Great Southern 
R. Co. V. Burgess, 25 So. 261, 119 
Ala. 555, 72 Am.S.R. 943. 

47. Ga.—Andrews v. Chason, 82 S. 
E. 656, 15 Ga.App. 103. 

48. Cal.—^Roysdon v. Carr, 63 Cal. 
191. 

49. Ill.—Silverman v. McCormick, 59 
N.E. 949, 189 IlL 394. 
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§§ 93-94 TRIAL 

Time of withdrawal. With respect to the time be rephrased and the jury was instructed to ignore 
when a party may withdraw evidence introduced by the previous testimony, it was held that the earlier 
him, it has been held that granting the request of a testimony was withdrawn.65 
party after argument has begun is discretionary 

with the trial court,^® that a party may not ask for Effect of withdrawal. Withdrawing evidence in- 
the withdrawal of evidence favorable to his adver- troduced over objections is in effect sustaining the 

sary which he introduced and allowed to remain in objections.®® Where an offer of evidence is with- 

tmtil the close of the case,®i and that at any time drawn following objection thereto and prior to a 

before the case is submitted a party may withdraw ruling on admissibility, the party withdrawing the 

evidence submitted subject to exception.®^ Although evidence cannot predicate error on the failure of 

material evidence is admitted over objection, it is the court to admit the evidence,®^ and where the 

error, it has been held, to allow a party to with- evidence is withdrawn prior to a ruling on its ad- 

draw it during the delivery of the charge to the missibility the court should not then admit it.®® 

jury.®® The contradiction, by one of plaintiff’s ex- Where a ruling of the court on the question of 

pert witnesses, of testimony of an earlier expert, jurisdiction is right when made, it cannot be ren- 

also called by plaintiff, does not constitute a with- dered erroneous by a subsequent withdrawal of evi- 

drawal of the testimony of the earlier witness.®^ dence.®® After evidence has been properly with- 

Where a question was permitted over objection, but drawn, it is not in the case for any purpose and 

the witness was recalled so that the question could may not be rebutted by other evidence.®® 

B. ORDER OF PROOF, REBUTTAL, AND REOPENINO OP CASE 

The trial has its regular stages of process, and the 
evidence should be introduced with direct reference 
thereto.®® Subject always to particular rules of 
practice in force in the jurisdiction, ordinarily the 
party having the right to begin should first put in 
the whole of his evidence on every point or issue 
which he opens,®® and the other party then puts in 
evidence his entire case,®^ and the reply of the 
party first introducing his proof is, as discussed 
infra § 101, limited to such new points as are raised 
by the adverse party’s case. The adverse party may 


§ 94. Order of Proof 

In order to prevent Injurious surprises and annoying 
delays In the administration of justice, rules of practice, 
looking to the orderly introduction of evidence by the 
respective parties, are essential. The trial has Its regu¬ 
lar stages of process, and the evidence should be Intro¬ 
duced with direct reference thereto. 

In order to prevent injurious surprises and an¬ 
noying delays in the administration of justice, rules 
of practice, looking to the orderly introduction of 
evidence by the respective parties, are essential.®^ 


60. Tex.—^Hubb-Digffs Co. vi Mitch- 
eU. Civ.App., 256 S.W. 702. 

61. N.J.—^Republic, of France v, Le¬ 
high Valley R. Co., 117 A. 598, 97 
N.J.Law 474. 

62. N.H.—Spinney v. Meloon, 68 A. 
410, 74 N.H. 384—Mason v. Knox, 
27 A. 306, 66 N.H. 645. 

63. Tenn.—^Nashville v. Nlchol, 3 
Baxt. 338. 

64. U.S.—Phillips V. XT. S., C.C.A.N. 
T., 148 P.2d 714. 

65. Tex.—^Texas & iNT. O. R. Co. v. 
Bast, CivA.pp., 74 S.W.I2d 1062. 

66. Gu.—Alabama Great Southern R. 
Co. V. Hardy, 62 S.B. 71, 131 Ga. 
238. 

64 C.J. p 145 note 91. 

67. Cal.—King v. Hawley, 248 P.2d 
491, 118 Cal.App.2d 534. 

68. Ohio.—Coons v. Needles, App., 
168 N.B.2d 288. 

69. Iowa.—^Elvin v. Powell, 162 N. 
W. 201, 179 Iowa 899. 

€4 C.J. p 145 note 92. 

60. Mo.—^McCarty v. Bishop, 102 S. 
W.2d 126, 231 Mo.App. 604. 


61. Mo.—^Meyers v. Drake, 24 S.W. 
2d 116, 324 Mo. 612. 

N.H.—^Brooks v. Nason, 24 A.2d 493, 
92 N.H. 66. 

64 C. J. p 146 note 94. 

62. Idaho.—Carey v. Lafferty, 86 P. 
2d 168, €9 Idaho 578. 

Mo.—^Meyers v. Drake, 24 S.W.2d 
116, 3124 Mo. 612. 

64 C.J. p 145 note 95. 

63. Cal.—Silver v. Shemanskl, 201 
P.2d 418, 89 Cal.App.2d 520. 

Fla.—^Red Top Cab <& Baggage Co., 
for Use and Benefit of Fontaine, v. 
Domer, 31 So.2d 409, 169 Fla. 366. 
Kan.—Kelley v. Meyer, 134 P.2d •658, 
156 Elan. 429. 

Miss.—^White v. Weitz, 162 So. 484, 
169 (Miss. 102. 

N.H.—Gaudette v. McLaughlin, 189 
A. 872, 88 N.H. S-OO. 

N.J.—Armour v. Armour, 46 A.2d 
826, 138 N.J.Eq. 145. 

N.C.—^In re Westover Canal, 52 S.B. 
2d 226, 23 N.C. 91. 

Ohio.—Cook V. Williams, 108 N.B.2d 
232, 92 Ohio App. 277. 
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Tex.—^Hemsell v. Summers, Civ.App., 
163 S.W.2d 305. 

64 C. J. p 145 note 98. 

Necessity of pxizna facia case 
A defendant need not adduce any 
evidence until plaintiff has made a 
prima facie case.—Woods v. New 
York, C. & St. L. R. Co., 88 N.B.2d 
740, 339 Ill.App. 132, certiorari de¬ 
nied 71 S.Ct 48, 340 U.S. 830, 95 L. 
Ed. 610. 

64, N.J.—^Armour ▼. Armour, 4*6 A. 

2d 826, 138 N.J.Eq. 145. 

N.C.—^In re Westover Canal, 52 S.B. 
2d 225, 23 N.C. 91. 

Tex.—^Hemsell v. Summers, Civ.App., 
153 S.W.2d 806—Phoenix Refining 
Co. V. Muller, Civ.App., 109 S.W.2d 
766, error dismissed. 

64 C.J. p 145 note 99. 

Necessity of rebuttal 

Under usual procedure^ plaintiff 
would not be reauired to rebut or 
attempt to avoid effect of release 
until defendant rested case.—Charle- 
ville V. Metropolitan Trust Co. of 
California, 29 P.2d 241, 166 Cal.App. 
349. 
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then be permitted to reply, if the court in its dis¬ 
cretion thinks it proper, as discussed infra § 1Q3. 

These rules, however, are merely rules of prac- 
tice,®® the application of which rests with the ju¬ 
dicial discretion of the court, as discussed infra § 96. 
It is proper to require either party to go forward 
with his proof when to do so results in an orderly 
presentation of the case without depriving either 
party of fairly and fully presenting all his evi¬ 
dence.®® A rule requiring plaintiff to put in the 
whole of his evidence on every point or issue on 
which he opens before the defendant proceeds with 
the evidence on his part does not preclude defend¬ 
ant, on a motion to exclude evidence offered by 
plaintiff, from adducing evidence to show its inad- 
missibility.®^ An offer of evidence by defendant be¬ 
fore the trial has begun is properly refused.®® De¬ 
parture from the regular order of proof should not 
be permitted when working injustice to either par¬ 
ty,®^ but proof seasonably offered must not be re¬ 
jected.*^® 

Particular rules of practice peculiar to particular 
trial courts need not be observed in the absence of 
actual or presumptive notice of such rules.^^ 

Bills and notes. The general order of proof is 
the introduction by plaintiff of the instrument sued 
on, coupled in a proper case with preliminary proof 
of ownership or of the execution of the instrument; 
proof by defendant of his defense; and proof by 
plaintiff that he is a bona fide holder in due course, 
where the defense proved is not available against 
such a holder,'^2 However, it has been held to be 
within the discretion of the court to exclude proof 
of fraud and want of consideration until plaintiff’s 
prima facie proof of bona fides is contradicted by 
sufiicient testimony to raise a question for the 
jury.7® It has also been held that where defend- 
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ant sets up a defense which is good except as against 
the bona fide holder in due course, and alleges that 
plaintiff was not a bona fide holder, he may intro¬ 
duce evidence to prove his defense where plaintiff 
has only offered the note and the indorsement, since 
if it is subsequently shown by plaintiff that he is 
in fact a bona fide purchaser the evidence as to 
the defense vrill be unavailable.^^ In an action 
on a note claimed to have been procured through 
fraud with which the holder was charged, the court, 
having a discretion as to the order of the proof, 
may allow proof of the fraud before proof that the 
holder was charged with knowledge of the fraud.^® 

§ 95. -Order of Introduction of Individ¬ 

ual Items of Proof 

since one cannot prove his whole case at the same 
moment, of necessity a party is obliged to offer his evi¬ 
dence progressively; and, subject to the limitations that 
in order to be admissible as a matter of strict right, evi¬ 
dence must be admissible at the time It Is offered, he 
may, as a general rule. Introduce items of evidence in 
whatever order he pleases. 

Since one cannot prove his whole case at the 
same moment, of necessity a party is obliged to 
offer his evidence progessively ;'^® and, subject to the 
limitations that in order to be admissible as a mat¬ 
ter of strict right, evidence must be admissible at 
the time it is offered, as discussed infra § 97, and 
that a party must introduce all his evidence in sup¬ 
port of his case or defense before resting, unless 
the court, as it may do, relaxes the strict operation 
of the rule in the interests of justice considered 
infra § 96, a party may, as a general rule, intro¬ 
duce die various items of evidence which go to 
establish his case or defense, in whatever order he 
pleases, and the court will not control his choice 
in this regard,*^*^ provided the proper procedure is 
followed;*^® and it has been said that in those cases 


65. N.O.—^In re Westover Canal, S-S 
S.E.M <225, 23 JST.C. 91. 

64 C.J. p 14'6 note 8. 

68. Elan.—^Loveless v. Ott, 250 P. 
324, 121 Kan. 728. 

67. Md.—^Maurice v. Worden, 54 Md. 
233, 39 Am.R. 384. 

68. U.S.—iSuravitz v. Pristasz, Pa., 
201 F. 336, 119 C.C.A. 673. 

69. Conn.—^Finch v. Weiner, 146 A. 
31, 109 Conn. 616. 

70. Mass.—^Flynn v. Howard, 106 N. 
E. 880, 218 Mass. 245. 

Or.—Wemmett v. Mount, 292 P. 93, 
134 Or. 305. 

71. Ky.—-Key v. Duffln, 19-4 S.W. 
355, 175 Ky. 348. 

72. N.Y.—Siegel v. Oehl, 110 N.T.S. 
916. 

66 C.J. p 1069 note 16. 


Admission of dieok 

In suit on check, check may be ad¬ 
mitted in evidence before plaintiff’s 
proof of presentation to drawee and 
drawee’s refusal to pay.—Willis v. 
Seiberling Rubber Oo., 1-61 S.E. 789, 
44 Ga.App. 468. 

73. Mich.—Shaw v. Brown, 87 N.W. 
757, 1128 Mich. 673. 

74. Iowa.—^Bennett State Bank v. 
Schloesser, 70 N’.W, 706, 101 Iowa 
671. 

75. Or.—Sink v. Allen, 164 P. 416, 
79 Or. 78. 

76. Ky.—Distad v. .aitna Casualty 
& Surety Co., 67 S.W.2d 24. 262 
Ky. 326. 

Okl.—^Layton v. Purcell, 267 P.2d 647. 
64 C.J. p 146 note 11. 

Testimony of husband for wife 
A husband, having inchoate right 
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of curtesy in wife’s land, had Suffi¬ 
cient interest in outcome of her ac¬ 
tion for damages to land to require 
that he testify in chief for wife be¬ 
fore ■ introduction of other witnesses 
on her behalf.—^Republic Steel Corp. 
V. Adkins, 209 S.W.2d 88, 896 Ky. 
729. 

77. Iowa.—^Pickerell v. Griffith, 29 
N.W.2d 688, 238 Iowa 1161. 

64 C.J. p 146 note 14—19 C.J. p 1191 
note 75. 

78. Iowa.—Plckerell v. Griffith, su¬ 
pra. 

Bight to offer more complete aviaenoe 
Fact that one party has incidental¬ 
ly put into the record some mention 
of item of evidence should not pre¬ 
clude opposing party from offering 
more complete evidence concerning 
the matter.—^Plckerell v. Griffith, su¬ 
pra. 
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which depend on more than one fact it cannot be 
a matter of much importance at which end of the 
testimony the proof is commencedJ^ 

The evidence must appear to be pertinent to the 
controversySO or be accompanied by an offer to show 
its relevancy in the progress of the cause.^i It has 
been held in some jurisdictions that such a right is 
not subject to direction by the court where the evi¬ 
dence is relevant and competent when offered,^2 and 
provided the party connects it and renders it ma¬ 
terial to the issue,while others hold that the exer¬ 
cise of the right is within the discretion of the 
court.84 However, this privilege does not extend 
to the introduction of proof where there it no 
reason to suppose that the proof offered is connected 
with the case.85 In at least one jurisdiction the 
decisions apparently hold that the court cannot con¬ 
trol the order in which the party introduces his evi¬ 
dence, whether or not relevant and competent at 
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the time the offer is made.^® This doctrine, how¬ 
ever, as far as the reported decisions show, finds 
no support in the decisions of any other jurisdic¬ 
tion, as considered infra §§ 96-100. 

§ 96. - Discretion of Court Generally 

It Is generally held that the order of proof, or the 
order in which evidence should be introduced, is a matter 
for the sound discretion of the court. 

The general rules of practice with respect to the 
order of proof must be enforced or relaxed by the 
court in furtherance of justice, and are not to be 
applied with such technical precision and unbending 
rigor as to produce injustice and in the absence 
of any procedural regulations governing it and, in 
some jurisdictions, by virtue of statutory provi¬ 
sions, it is generally held that the order of proof, or 
the order in which evidence should be introduced, is 
a matter for the sound discretion of the court®® 


79. Tex.—^International & G. N. Ry. 
Co. V. Ash, Civ.App., 204 S.W. 668. 

64 C.J. p 146 note 15. 

80. Md.—Warner v. Hardy, 6 Md. 
525. 

81. Md.—Warner v. Hardy, supra. 

82. Md.—Mills v. Bailey, 41 A. 780, 
88 Md. 320. 

64 C.J. p 146 note 18. 

83. Ill.—Mix V, Osby, 62 Ill. 193. 

84. Iowa.—^Millard v. Webster City, 
84 N.W. 1044, 113 Iowa 220. 

64 C.J. p 146 note 20. 

85. Ind.—Clawson v. Lowry, 7 

Blackf. 140. 

86. La.—Jones v. Young, 19 La. 553. 
64 C.J. p 146 note 22. 

87. Pa.—^Kline v. Kachmar, 61 A, 
2d 825, 360 Pa. 396. 

R.I. — Gillogly V. New England 

Transp. Co., 57 A.2d 411, 73 R.I. 
456. 

Tex.—^Hemsell v. Summers, Civ.App., 
153 S.W.2d 305—Travelers Ins. Co, 
V. Noble, Civ.App., 106 S.W.2d 789. 
64 C.J. p 146 note 25. 

Variatioii hold Immaterial 

The admission of exhibits out of 
the usual order was immaterial 
where the objecting litigant was the 
only witness.—Shearer v. Snyder, 171 
P.2d 663, 115 Colo. 232. 

88. U.S.—Kimball Laundry Co. v. 

U. S,, C.C.A.Neb., 166 F.2d 856, re¬ 
versed on other grounds 69 S.Ct. 
1434, 338 U.S. 1, 93 L.Ed. 17'65. 7 

AL. L.R.2d 1280—Ajiglo California 
Nat. Bank of San Francisco v. Laz- 
ard, C.C.A.Cal., 106 F.2d 693, cer¬ 
tiorari denied 60 S.Ct 879, 308 U. 
S. 624, 84 L.Ed. 521—Nelson v. 
Devney, C.C.A.W1S., 102 F.2d 487 
—^Vogt v. State Bank of Wisconsin 
of Madison, C.C.A.Wls., 81 F.2d 
700. 


Ariz.—^Podol v. Jacobs, 173 P.2d 758, 
65 Ariz. 50. 

Ark.—^Thomas v. La Cotts, 257 S.W. 
2d 936. 

Cal.—^Neblett v. Pacific Mut. Life 
Ins. Co. of California, 139 P.2d 
9*34, 22 Cal.2d 393, certiorari denied 
64 S.Ct 428, 320 U.S. 802, 88 L.Ed. 
484—Land v. Del Mar Turf Club, 
262 P.2d 54, 120 Cal.App.2d 829— 
In re MarshalTs Estate, 262 P.2d 
42, 120 Cal.App.2d 747—Poster v. 
Keating, 261 P.2d 529, 120 Cal.App. 
2d 435—Costa v. Regents of Uni¬ 
versity of Cal., 264 P.2d 85, 116 Cal. 
Ap>p.2d 445—^Lovlnger v. Anglo Cal. 
Nat, Bank of San Francisco, App., 
243 P.2d 561, hearing dismissed— 
Fresno City Lines v. Herman, 217 
P.i2d 987, 97 Cal.App.2d 366—In re 
Lefranc’s Estate, 214 P.2d 4'20, 
95 Cal.App.2d 886—^Butler v. Strat¬ 
ton, 212 P,2d 43. 95 Cal.App.2d 23— 
Silver V. Shemanski, 201 P.2d 418, 
89 Cal.App.2d 620—Ford v. Carew 
& English, 200 P.2d 828, 89 Cal. 
App. 2d 199—^Dressel v. Parr Ce¬ 
ment Co„ 181 P.2d 962, 80 Cal.App. 
2d 636—^Mayers v. Alexander, 167 
P.2d 818, 78 Cal.App.2d 762—Roscoe 
Moss Co. V, Jenkins, 130 P.2d 477, 
55 Cal.App.'2d 869-^aminetti v. 
Guaranty Union Life Ins. Co,, 126 
P.2d 1'59, 62 Cal.App.2d 330—McKee 
V. Lynch, 104 P,2d 676, 40 Cal.App. 
2d 216 — ^Fuchs V. Southern Pac.! 
Co., 40 P,2d 704, 5 Cal.App.2d 409 
—Hualde Ranch Co. v. Beebe, 40 
P.2d 545, 3 Cal.App.2d 592—La Mar 
V, La Mar, 28 P.2d 63, 136 Cal.App. 
693—^Kerner v. Peacock Dairies, I 
19 P.2d 283, 129 Cal.App. 686. 
Colo.—Ball V. Wright 196 P.2d 789, 
118 Colo. 410—Shearer v. Snyder, 
171 P.2d 663, 115 Colo. 232—Kline 
V. Slater, 37 P.2d 381, 96 Colo. 489 
—In re Wartenbee's Estate, 26 P.2d 1 
101, 93 Colo. 347. I 


Conn.—Clark v. George B. Wueste- 
feld Co., 46 A.2d 841, 182 Conn. 658 
—^Bailey v. Bobecki, 166 A. 677, 117 
Conn. 663—^Petrelli v. City of New 
Haven, 163 A. 769, 116 Conn. 144. 
D.C.—Guaranty Development Co. v. 

Liberstein, Mun.App., 83 AL.2d 669. 
Fla.—Miller v. Scobie, 11 So.2d 892, 
152 Fla. 328. 

Ga.—Cone v. Davis, 17 S.E.2d 849, 
66 Ga.App. 229. 

Idaho.—^Howay v. Howay, 264 P.2d 
691, 74 Idaho 402—Willis v. West¬ 
ern Hospital Ass*n, 182 P.2d 950, 67 
Idaho 435. 

Ill.—^Forest Preserve Dist of Cook 
County V. Lehmann Estate, 58 N.E. 
2d 638, 388 Ill. 416—McGlaughlin 
V. Pickerel, 46 N.E.2d 368, 381 Ill. 
574—^Lowe v. Huckins, 190 N.E. 
683, 356 Ill. 360—Rosehill Ceme¬ 
tery Co. V. City of Chicago, 186 N. 
B. 170, 362 Ill. 11, 87 A.L.R. 742. 
Ind,—City of Port Wayne v. Bishop, 
92 N.B.2d 644, 228 Ind. 304—New 
York, C. & St. L. R. Co. v. Con- 
naughton, 5 N.E.2d 904, 211 Ind. 
419—Bowman v. Bowman, 77 N.E. 
2d 900, 118 Ind.App. 187—^andy v. 
Orr, 44 N.E.2d 181, 112 Ind.App. 
605. 

Iowa.—^La Sell v. Tri-States Theatre 
Corp., 17 N.W.2d 89, 236 Iowa 492. 
Elan.—^Kelly v. Meyer, 134 P.2d 668, 
156 Kan. 429. 

La.—^Housing Authority of New Or¬ 
leans V. Henry Ericsson Co., 2 So. 
2d 196, 197 La. 732. 

Mass.—^Donahue v. Kenney, 110 N.E. 
2d 846, 380 Mass. '9—Irving v. 
Goodimate Co., 70 N.E.2d 414, 820 
Mass. 464, 171 A.L.R. 326—Mc- 
George v. Grand Realty Trust 66 
N.E.2d 694, 316 Mass. 373—Milliken 
V. Warwick, 28 N.B.2d 224, 306 
Mass. 192—^Perrott v. Leahy, 19 N. 
E.2d 10, 302 Mass. 318. 
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The order of testimony both with respect to the 
examination of the particular witness and to the 
general course of the trial is within the discretion 
of the court,and the exercise of this discretion 
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in permitting evidence to be introduced out of the 
order prescribed by the rules is not improper ex¬ 
cept in a clear case of abuse of such discretion.^® 
In the exercise of its discretion the court may re- 


Mlch.—Coburn v. Goldberg, 40 N.W. 
2d 150, 326 Mich. 280—^Madallnskl 

V. Hill, 269 N.W. 147, 277 Mich. 
219. 

—^Flemming v. Thorson, 48 N. 

W. 2d 225, 231 Minn. 343—^Exsted 
V. Otto, 279 N.W. 669, 202 Minn. 
644. 

jjisg.—^pi 3 mn V. Kum, 184 So. 160, 
183 Miss. 413—^Mississippi Cent R. 
Co. V. Aultman, 160 So. 737, 173 
Miss. 622, appeal dismissed 56 S. 
Ct 108, 296 U.S. 537, 80 L.Ed. 382, 
Mo.—^Kronmueller v. Wipperman, 

App., 129 S.W.2d 43—^McCutchan v. 
Elansas City Life Ins. Co. of Kan¬ 
sas City, App.,' 122 S.W.2d 69— 
Bankers Commercial Corp. v. Mc- 
Murray, App., 112 S.W.2d 863. 
Mont—Brennan v. Mayo, 72 P.2d 463, 
106 Mont 276—Spurgeon v. Im¬ 
perial Elevator Co., 43 P.2d 891, 99 
Mont 432—Exchange State Bank 
of Glendive v. Occident Elevator 
Co.. 24 P.2d 126, 95 Mont 78, 90 A. 
L.R. 740. 

Neb.—^Homey v. McBIay, 293 N.W. 98, 
138 Neb. 309. 

N.J.—O’Neil V. Bilotta, 91 A2d 231, 
10 N.J. 308—Carlo v. Okonite-Cal- 
iender Cable Co., 69 A.2d 734, 3 N. 
J. 263—^Healy v. Billias, 86 A.2d 
627, 17 N.J.Super, 119—Slater Real¬ 
ty Corp. v. Meys, 69 A2d 650, 137 
N.J.Law 263—Armour v. Armour, 
46 A2d 826, 138 N.J.Eq. 146— 
Friedberg v. Siracusa Co., 46 A 2d 
64, 24 N.J.Misc. 45. 

N.T.—Silberfeld v. Swiss Bank Corp., 
60 N.T.S.2d 841, 268 App.Div. 884, 
followed in 50 N.Y.S.2d 842, 268 
App.Div. 884—^De Cesare v. John 
Hancock Mut. Life Ins. Co. of Bos¬ 
ton, Mass., 10 N.T.S.2d 707, 256 App. 
Div. 1036, reargument denied 12 
N.Y.S.2d 773, 267 App.Div. 913, af¬ 
firmed De Cesare v. John Hancock 
Mut Life Ins. Co., 24 N.E.2d 22, 
281 N.Y. 769—Widera v. Widera., 
104 N.Y.S.2d 698, 200 Misc. 753. 
N.C.—^In re Westover Canal, 52 S.E. 
2d 226, 230 N.C. 91—^D’Armour v. 
Beeson Hardware Co., 9 S.E.2d 12, 
217 N.C. 668. 

N.D.—^Peterson v. Bober, 56 N.W. 2d 
331. 

Ohio.—State ex rel. Brannon v. Tur¬ 
ner, 77 N.B.2d 265, 81 Ohio App. 47 
—^Lamarand v. National Life & 
Acc. Ins. Co., 16 N.B.2d 701, 68 
Ohio App. 415. 

Okl.—^Layton v. Purcell, 267 P.2d 647. 
Or.—^Parmentier v. Ransom, 169 P.2d 
883, 179 Or. 17. 

Pa.—Sultan v. Stoer, 6 A.2d 809, 336 
Pa. 403—^Brzyski v. Schreiber, 171 
A 614, 314 Pa. 863—Roberts v. 
Washington Trust Co., 170 A 291, 
813 Pcu 684, certiorari denied 64 S. 


Ct. 778, 292 U.S. 608, 78 L.Ed. 1469. 
and rehearing denied 54 S.Ct 857, 
292 U.S. 613, 78 L.Ed. 1472—Rath- 
blott V. Royal Indemnity Co., 164 
A 718, 310 Pa. 37—Knoble v. Rit¬ 
ter, 20 A2d 848, 145 Pa.Super. 149 
—^Koch V. Ziegler, 196 A 562, 130 
Pa.Super. 168—Stollatis v. Forney, 
Com.Pl., 28 Erie Co. 326—Stollatis 
V. Forney, Com.Pl., 28 Erie Co. 141 
—^Devine v. Pocono Freight Lines. 
Com.Pl., 64 Lack.Jur. 105. 

R. I.—Gillogly V. New England 

Transp. Co., 57 A2d 411, 73 R.L 
456. 

S. C.—^Pord V. A A A Highway Ex¬ 
press, 29 S.E.2d 760. 204 S.C. 433. 

Tenn.—Long v. Tomlin, 125 S.W.2d 
171, 22 Tenn.Xpp. 607—Welch v. 
Young, 11 Tenn.App. 431. 

Tex.—Ochoa v. Winerich Motor Sales 
Co.. 94 S.W.2d 416, 127 Tex. 642— 
Hemsell v. Summers, Civ.App., 163 
S.W.2d 305—^Maryland Cas. Co. v. 
Landry, Clv.App., 147 S.W.2d 290, 
enx>r dismissed, judgment correct 
—^Eluckman v. Trustees of Ray- 
mondville Independent School Dist, 
Civ.App.. 113 S.W.2d 301, error dis¬ 
missed—^Travelers Ins, Co. v. No¬ 
ble, CivApp., 106 S.W.2d 789—Com¬ 
mercial Credit Co. V, Groseclose, 
Civ.App., 66 S.W.2d 709, error dis¬ 
missed—^Plunkett V. Simmons, Civ. 
App., 63 S.W.2d 813, error dismiss¬ 
ed. 

Vt—^Perkins v. Vermont Hydro-Elec¬ 
tric Corporation, 177 A 631, 106 Vt 
367. 

Va.—^Butler v. Parrocha, 43 S.E.2d 1, 
186 Va, 426—Grimes v. Crouch, 7 
S.E.2d 116, 176 Va. 126. 

Wash.—^Tacoma Hotel v. Morrison & 
Co., 74 P.2d 1003, 193 Wash. 134. 
Wis.—^First Nat Bank v. Court 197 
N.W. 798, 183 Wis. 203. 

63 C,J. p 147 note 28—4 C.J. p 815 
note 67—^19 C.J. p 1191 note 78. 

Persons engaged in emengenoy work 

In rulings on order of proof, con¬ 
venience of physicians and others en¬ 
gaged in emergency work should al¬ 
ways be deferred to when no preju¬ 
dice can result—^Brzyski v. Schreib¬ 
er. 171 A 614, 314 Pa. 353. 

Type of discretion reoLuized 
The discretion exercisable by court 
in regulating order of proof is not a 
mere mental discretion, but is a legal 
discretion to be exercised in con¬ 
formity with spirit of the law and 
in a msmner to subserve and not im¬ 
pede or defeat the ends of substan¬ 
tial justice.—Silver v. Shemanski, 201 
P.2d 418, 89 CaI.App.2d 620. 

Statute anthorizing separate trial of 
issues 

The statute authorizing separate 
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trial of Issues raised by special de¬ 
fenses did not add a great deal to 
statutory powers of courts to regu¬ 
late the order of proof.—^Booth v. 
Bond, 132 P.2d 520, 56 Cal.App.2d 153. 
Defense of condonation 
In action for annulment of mar¬ 
riage on ground of fraud, in control¬ 
ling order of proof, defense of con¬ 
donation could be heard in advance 
of proof of other issues in discretion 
of trial court.—^Levine v. Levine, 70 
N.Y.S.2d 209, 272 App.Div. 820, rear¬ 
gument denied 72 N.Y.S.2d 273, 272 
App.Div. 837. 

82- Ark.—City of Fayetteville v. 

Stone, 106 S.W.2d 158, 194 Ark. 218. 
Iowa.—^Robson v. Barnett, 44 N.W. 

2d 382, 241 Iowa 1066. 

Ky.—Straney v. Smith, 255 S.W.2d 
663—^Edmonds v. Hensley, 240 S.W. 
2d 631. 

Mo.—^Meyers v. Drake, 24 S.W.2d 116, 
324 Mo. 612. 

Pa—^Kline v. Kachmar, 61 A2d 825, 
360 Pa 396—^Brzyski v. Schreiber, 
171 A 614, 314 Pa. 353. 

Tenn.—^Hager v. Hager, 13 Tenn. 
App. 28. 

Vt—^Ranney v. St Johnsbury, etc., 
R. Co., 32 A 810, 67 Vt 694. 

Serious inconvenieiLee of witnesses 
Fact that witnesses would be se¬ 
riously inconvenienced by having to 
sit in waiting to be called to testify 
would not authorize an abandonment 
by trial court of the rules of evi¬ 
dence relating to examination of wit¬ 
nesses.—^Birmingham Elec. Co. v. 
Walden, 31 So.2d 762, 33 Ala.App. 211. 
90. Mich.—Sima v. Wright 266 N. 

W. 349, 268 Mich. 362. 

Mo.—^Meyers v. Drake, 24 S.W.2d 116, 
324 Mo. 612. 

N.H.—^Brooks v. Nason, 24 A2d 493, 
92 N.H. 66. 

Tex.—^Hemsell v. Summers, CivApp., 
153 S.W.2d 305. 

64 C.J. p 148 note 30. 

Discretion held not abused 

(1) Admission of declaration 
against interest out of usual order 
was not abuse of discretion.—^Kemer 
V. Peacock Dairies, 19 P.2d 283, 129 
Cal.App. 686. 

(2) In action for specific perform¬ 
ance of contract to sell realty, order, 
directing that affirmative defense of 
abandonment of contract and return 
of deposit be tried first and direct¬ 
ing plaintiffs to go forward with 
their evidence in regular way after 
receiving some evidence on such de¬ 
fense in trial, without Jury, did not 
constitute abuse of discretion or 
prejudice plaintiffs, in absence of 
showing that either party was pre¬ 
vented thereby from producing all 
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fuse to allow one party to introduce evidence in sup¬ 
port of liis case during the presentation of the ad¬ 
verse party’s case®^ or it may allow this to be done,^ 2 
and defendant may, in a proper case, be permitted 
to call and examine a witness out of the regular 
order and before plaintiff introduces any evidence,®^ 
provided plaintiff consents to such an arrangement.?^ 

Mechanics^ Lien, In an action to enforce a me¬ 
chanics’ lien, evidence that is proper to be received 
may be introduced out of its regular order, at the 
discretion of the trial judge.25 It is likewise within 
the discretion of the trial court to permit plaintiff 
to offer additional evidence after defendant has 
moved for a nonsuit, 2 ® or to permit plaintiff to 
testify in rebuttal contradicting defendant’s con¬ 
tention that plaintiff had waived his right to a lien.?*^ 


§ 97. — Evidence, Admissibility of Which 
Depends on Proof of Other Facts in 
General 

When evidence Is admissible contingent on other 
proof the court may determine which shall be first re¬ 
ceived, and may properly reject evidence the admissibil¬ 
ity of which depends on proof of other facts. 

The order of proof being a matter for the discre¬ 
tion of the court, when evidence is admissible con¬ 
tingent on other proof the court may determine 
I which shall be first received^s and may properly re¬ 
ject evidence the admissibility of which depends on 
proof of other facts?^ or require proof of such facts 
before admitting it.l The court may, in its discre¬ 
tion, allow evidence in advance of the proof on 
which its admissibility depends ,2 on a promise made 
by the party, or on express requirement by the court, 
. that proof of facts on which the admissibility of 
the evidence depends shall subsequently be made,® 


available evidence, or desired to or 
could obtain or present any further 
evidence.—Mayers v. Alexander, 167 
P.2d 818. 73 CaLApp.2d 752. 

(3) In adminiatratix* action to re¬ 
plevy diamond ring* or its value, trial 
court's rulings, excluding offers of 
proof on collateral matters before 
proof' of facts showing that collateral 
matters offered might be material, 
were not an abuse of discretion.— 
Bxsted V. Otto, 279 N.W. 659,’202 
Minn. 644. 

Bzoeeding bounds of reason 
An abuse of trial court's discre¬ 
tion in regulating order of proof oc¬ 
curs when, in its exercise, court ex¬ 
ceeds bounds of reason, all of the 
circumstances before court being con¬ 
sidered.—Silver V. Shemanskl, 201 P. 
2d 418, 89 Cal.App.2d 520. 

91. Cal.—^Foster v. Keating, 261 P. 
2d 529, 120 Cal.App.2d 436. 

Ohio.—State ex rel. Brannon v. Tur¬ 
ner, 77 N.E.2d 256, 81 Ohio App. 47. 
Pa.—^Kline v. Kachmar, 61 A.2d 826, 
360 Pa. 396. 

64 C.J. p 148 note 31. 

92. D.C.—^Lemon v. Martin, 8 F.2d 
710, 66 APP.D.C. 186’ 

64 C.J. p 148 note 32. 

98. Ga.—Conant v. Jones, 48 S.E. 
234, 120 Ga. 668. 

94. Ga.—Conant v. Jones, supra. 

95. Mont.—^Bardwell v. Anderson, 32 
P. 285, 13 Mont. 87. 

96. Pa.—^Hastings v. Thompson, 47 
Pa.Super. 434. 

97. Pa.— Woy v. McCann, 47 Pa. 
Super. 468. 

98. G€L—^Mlnor v. Fincher, 68 S.E. 
2d 389, 206 Ga. 721—^Barwlck v. 
Walden, 32 S.E.2d 401, 71 Ga.App. 
824. 

Ind.—^New York, C. & St L. R. Co. v. 


Connaughton, 6 N.E.2d 904, 811 
Ind. 419. 

Mo.—^ECart v. Farmers' Bank of Bates 
County, App., 28 S.W.2d 121. 

99. U.S.—Alaska Pac. Salmon Co. v. 
Reynolds Metals Co., C.C.A.N.Y., 
163 F.2d 643. 

Ala.—^Birmingham Elec. Co. v. Wal¬ 
den, 31 So.2d 762, 33 Ala.App. 211. 
Cal.—^In re Marshall's Estate, 262 P, 
2d 42, 120 Cal.App.2d 747. 

Fla.—^Fowler v. Industrial Accept¬ 
ance Corporation, 134 So. 60, 101 
Fla. 269. 

Ga.—^Deraney v. Mays, 62 S.E.2d 711, 
206 Ga. 142—^MacGregor v. Roux, 
32 S.E.2d 289, 198 Ga. 620. 

Ill.—^Breaden v. Kowalski, 78 N.B.2d 
344, 334 IlLApp. 78. 

N.M.—^Marcus v. Atlas Assur. Co., 32 
P.2d 816, 38 N.M. 328. 

N.Y.—^Nelson v. City of New York, 
34 N.Y.S.2d 963, 264 App.Div. 786. 
Pa.—^Rathblott v. Royal Indemnity 
Co.. 164 A. 718, 310 Pa. 37. 

Tex.—^Locke v. Melton, Com.App., 61 
S.W,2d 814—Owens v. Fain-McGaha 
Oil Corp., Civ.App., 98 S.W.2d 1014, 
reversed on other grrounds Fain- 
McGaha Oil Corp. v. Owens, 121 S. 
W.2d 982, 132 Tex. 109. 

Wis.—^Haefner v. Batz Seed Farms, 
39 N.W.2d 386, 256 Wis. 438. 

64 C.J. p 148 note 87—19 C.J. p 1191 
note 83. 

Authentication of writing as prelim¬ 
inary to introduction in evidence 
see Evidence § 737. 

Preliminaries to admission of sec¬ 
ondary evidence see Evidence § 836 
et seq. 

EvldetLoe of net worth 

In an action of trespass for wrong¬ 
ful distress, evidence of defendant's 
net worth should not be permitted 
to be introduced until plaintiff has 
made out a clear prima facie case 
Justifying an award of punitive dam¬ 
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ages.—Givens v. W. J. Gilmore Drug 
Co., 10 A.2d 12, 337 Pa. 278. 

1. Ky.—Consolidated Coach Corpo¬ 
ration V. Hopkins* Adm’r, 37 S.W. 
2d 1, 238 Ky. 136. 

64 C.J. p 149 note 38. 

2. Mont.—Strack v. Federal Land 
Bank of Spokane, 218 P.2d 1062, 
124 Mont 19. 

Tex.—Sherman v. Stein, Clv.App., 178 
S.W.2d 732, error refused. 

Vt.—^Kerr & Elliott v. Green Moun¬ 
tain Mut Fire Ins. Co., 18 A.2d 
164, 111 Vt 602. 

64 C.J. p 149 note 40—19 C.J. p 1191 
note 81. 

Test of admlssibiUty 
Whether error was committed in 
admitting testimony depends on its 
admissibility in light of entire rec¬ 
ord, rather than as of time when it 
came in.—Brea v. McGlashan, 39 P. 
2d 877, 3 Cal.App.2d 454. 

Proof of oontraet 

Plaintiff suing for price of goods 
sold was not required to prove con¬ 
tract before offering signed dray re¬ 
ceipts to show delivery.—^Interstate 
Electric Co. v. Hart Enterprise Elec¬ 
tric Co., 164 So. 621, 179 La. 602. 

3. U.S.—^Franhan Distributors v. 
New York World’s Fair 1939, C.C. 
A.N.Y., 124 F.2d 82, certiorari de¬ 
nied 62 S.Ct 1277, 316 U.S. 687, 86 
L.Bd. 1769. 

Cal.—^Parrish v. Thurman, 66 P.2d 
932, 19 Cal.App.2d 623. 

Me.—^Llpman Bros. v. Hartford Acc. 

& Indem. Co., 100 A.2d 246. 

64 C.J. p 149 note 39—19 C.J. p 1191 
note 82. 

Be bene esse 

(1) Phrase “de bene esse,” with 
respect to admission of evidence, 
properly refers to doctrine of condi¬ 
tional relevancy, and means that ad¬ 
mission is conditioned on subsequent 
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the subsequent proof of the necessary facts render¬ 
ing it competent but, where not subsequently 
made, the proof is inadmissible for the purpose for 
which it was offered® and may be stricken on mo¬ 
tion, as discussed infra § 134. If the ultimate fact 
sought to be established is legally incompetent as 
proof of any issue in the case, it is entirely improper 
to admit evidence conditionally of the preliminary 
facts leading up thereto.® 

The better practice, it has been said, is not to 
depart from the rule requiring preliminary proof 
except under particular and urgent circumstances,^ 
and then only conditionally on assurance of counsel 
that he will furnish such proof.® It is proper to 
reject such evidence where no offer of proof of the 
necessary facts to render it admissible is made,® 
and it may be rejected even where such proof is 
promised.^® Where the preliminary proof has been 
given, the evidence is properly admitted.^^ The con¬ 
dition on which testimony for plaintiff is admitted, 
that he should show a certain fact, is satisfied by 
testimony for defendant justifying a finding of such 
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fact.^® Whether the evidence offered to justify 
the admission of proof is sufficient is a matter for 
the discretion of the trial court.^® 

Proof of facts on which the admissibility of other 
evidence depends has been held to be unnecessary 
where the adverse party admits the truth of such 
facts.i^ Evidence which is inadmissible to prove 
a certain alleged fact because of a lack of prelim¬ 
inary proof may still be admitted to establish some 
other fact in the case.^® If the court intends to ex¬ 
clude evidence temporarily on the ground that it is 
not pertinent to any issue then before the court, 
and admit it later, it should make such intention 
clear to counsel at the time it is excluded.^® 

Bills and notes. The instrument itself is prop¬ 
erly admissible in evidence before proof of demand, 
protest, and notice or proof of its considera¬ 
tion,i® or of its acceptance, in case of an action 
against the drawee of a bill of exchange nor is 
it necessary to prove the identity of the payee of an 
order with plaintiff before the order is admitted in 
evidence.®® However, where the execution of the 


showin^r of facts necessary to demon¬ 
strate admissibility.—^Lipman Bros. 
V. Hartford Acc. & Indem. Co., supra. 

(2) Evidence may be received de 
bene esse on a condition expressed 
so plainly by the court at time of 
admission that if condition is not 
later complied with, the supreme 
Judicial court will presume that jury 
understood the matter and that they 
actually did disregard such evidence. 
—^Lipman Bros. v. Hartford Aca & 
Indem. Co., supra. 

(8) Where evidence has been ad¬ 
mitted de bene esse, burden of over¬ 
coming effect of its wrongful admis¬ 
sion, if admission was objected to, 
is on party introducing such evi¬ 
dence, but, where evidence is ex¬ 
cluded de bene esse, party offering 
such evidence haa opportunity to 
offer it agrain and obtain the benefit 
thereof.—^Lipman Bros. v. Hartford 
Acc. & Indem. Co., supra. 

(4) Admission of evidence de bene 
esse, when properly allowed, is a 
necessary step in the regular, ordeiv 
ly and efficient conduct of a trial, 
but it is not to be resorted to by the 
court as device to avoid responsibil¬ 
ity for erroneous rulings, or em¬ 
ployed by counsel as means to get 
inadmissible testimony before jury 
without suffering consequences there¬ 
of*—Lipman Bros. V. Hartford Acc. 
& Indem. Co., supra. 

4. TJ.S.—^Rumsey Mfg. Corp. v. XJ. S. 
Hoffman Machinery Corp., D.C.N. 
T., 88 F.Supp. 394, modified on oth¬ 
er grounds^ C.A., 187 F.2d 927. 
Cal.—Nix V. Heald. 203 P.2d 847, 90 
CaLApp.2d 723. 

88 C.J.S.—14 


La.—Camden Fire Ins. Ass'n v. Fon¬ 
tenot, App., 11 So.2d 99. 

Md.—^Wlckman v. Bohle, 196 A. 326, 
178 Md. 694. 

Vt.—^Kerr & Elliott v. Green Moun¬ 
tain Mut Fire Ins. Co., 18 A.2d 
164, 111 Vt. 602. 

64 C.J. p 150 note 41. 

5. AJla.—^Life & Cas. Ins. Co. of 
Tenn. v. Garrett, 35 So.2d 109, 250 
Ala. 521. 

CaL—^Brea v. McGlashan, 39 P.2d 877, 
3 Cal.App.2d 454. 

Tex.—John Hancock Mut. Life Ins. 
Co. V. Stanley, Civ.App., 215 S.W. 
2d 416. 

Wash.—^Harry v. Northern Pac. By. 

Co., 178 P. 465, 105 Wash. 469. 

64 C.J. p 160 note 42—19 C.J. p 1191 
note 84. 

6. Me.—^Lipman Bros. v. Hartford 
Acc. & Indem. Co., 100 A2d 246. 

7. Tenn.—^Russell v. Farrell, 52 S. 
W. 146, 102 Tenn. 248. 

64 C.J. p 150 note 44. 

8. Wis.—^Hagan v. McDermott, 115 
N.W. 188, 184 Wis. 490. 

64 C.J. p 150 note 45. 

9. Md.—^New York Life Ins. Co. v. 
Rogers, 143 A. 651, 156 Md. 88. 

64 C.J. p 160 note 46. 
la Mich.—^Barnum v. Berk, 239 N. 
W. 329, 256 Mich. 863. 

11, TJ.S.—^Itasca Lumber Co. v. Mar¬ 
tin, Minn., 230 F. 584, 144 C.C.A. 
d38. 

Ill.—^Relaco Rosin Products Co. v. 
National Casein Co., 52 N.E.2d 822, 
321 IlLApp. 159. 

12. Mass.—Cleary v. Cavi^naugh, 106 
N.E. 998, 219 Mass. 281. 
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13. TJ.S.—Anglo California Nat. 

Bank of San Francisco v. Lazard, 
C.C.A.Cal., 106 P.2d 698, certiorari 
denied 60 S.Ct 379, 808 U.S. 624, 
84 L.Ed. 521. 

Cal.—Cosier v. Norwood, 218 P.2d 
800, 97 CaLApp.2d 665. 

64 C.J. p 150 note 49. 

14. Cal.—Fong Lin v. Probert, 195 
P. 437, 50 Cal.App. 339. 

15. Mo.—Allen v. Wehrman, App., 
204 S.W,2d 464. 

Efforts to legalize trespass 
In action by successor trustees 
for razing and hauling away church 
building after defendants had dis¬ 
covered recorded deed from church 
to trustees and attempted to pur¬ 
chase building from trustees before 
razing it without authority, deed, 
although not proving ownership in 
trustees because signed by other 
than title owner and because no 
showing was made of legal author¬ 
ity of signer, was admissible as part 
of evidence showing defendants' ef¬ 
forts to legalize their alleged tres¬ 
pass by purchase from trustees 
whose title defendants disputed.— 
Allen V. Wehrman, supra. 

16. D.C.—^Kaplan v. Manhattan Life 
Ins. Co. of New York, 109 P.2d 463, 
71 APP.D.C. 260. 

17. Ala.—^Manning v. Maroney, 6 So. 
843, 87 Ala. 563, 13 Am.S.R. 67. 

18. Ala.—^Pennington v. Wbodall, 17 
Ala. 685. 

19. Mo.—^Bent v. Bralnard, 1 Mo. 
288. 

20. Iowa.—^Fletcher v. Conly, 2 
Greene 88. 
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instrument is denied under oath, it is proper to ex¬ 
clude it from the jury until some evidence of its 
execution shall have been given, where its execu¬ 
tion has been put in issue ,21 although it has been held 
that it is not necessarily an abuse of discretion on 
the part of the court to allow such a note to be 
given in evidence before its execution has been 
proved .22 Where plaintiff not only introduces an 
instrument and proves his ownership thereof, but 
introduces testimony tending to prove himself an 
owner in due course, testimony as to defenses be¬ 
tween the original parties is immaterial until de¬ 
fendant rebuts the testimony of plaintiff tending 
to show him a holder in due course.^S 

Ordinarily an offer to prove failure or want of 
consideration, in defense to an action by the holder 
of commercial paper other than the payee, must be 
accompanied by an offer to prove that plaintiff is 
not a bona fide holder.24 On the other hand, an 
offer to prove illegality or fraud in defense need 
not be accompanied by an offer to prove that plain¬ 
tiff is not a bona fide holder, since in such a case 
the burden of proof is shifted and plaintiff must 
show bona fides.25 In at least one jurisdiction it has 
been held that in an action by the indorsee of a note, 
the maker may show a failure of consideration, with¬ 
out first proving that the indorsee was not a bona 
fide holder without notice.26 Where a statute re¬ 
quires plaintiff to show that he took a note in the 
ordinary course of business and without construc¬ 
tive notice of an infirmity, and he fails to do so, 
defendant may introduce evidence that the note sued 
on was delivered as a secret preference even though 
he previously had not shown that plaintiff was not 
an innocent holder for value.27 Where plaintiff 


suing on a note presents evidence which if uncon¬ 
tradicted establishes the bona fides of the original 
payee, defendant is required to produce evidence 
of such payee’s bad faith before attempting to prove 
that defendant gave the note to settle a gambling 
debt.28 

Notes sued on are properly admissible, irrespective 
of whether sufficient foundation is properly laid when 
they are first offered, where testimony relative to 
execution and negotiation is admitted after their 
first offer.2^ In an action for wrongful conversion 
of a note, plaintiff may be required first to produce 
evidence that defendant, at the time he acquired the 
instrument, had notice of plaintiff’s claim or acted 
in bad faith, before permitting proof of the defec¬ 
tive title of defendant’s assignor.®® 

Nonpayment. Evidence of nonpayment should be 
withheld, unless it is a necessary part of a cause 
of action, until evidence of payment is introduced, 
and then adduced in rebuttal.®® 

Ejectment. In an ejectment action preliminary 
questions which are not objectionable as attempts 
to prove title or the contents of written instruments 
by parol may be permitted.®® 

§ 98. -Proof of Agency or Partnership 

Ordinarily, evidence whose relevancy depends on 
proof of the relationship of principal and agent or part¬ 
nership is inadmissible until after the relationship has 
been proved or until a promise to produce such proof is 
given. 

Ordinarily, evidence whose relevancy depends on 
proof of the relationship of principal and agent or 
partnership is inadmissible until after the relation¬ 
ship has been proved®^ or until a promise to produce 


21 . Ind.—Woolen v. Wire, 11 N.B. 
236, 110 Ind. 251. 

8 C.J. p 1059 note 24. 

22. Ind.—^Porgey v. Cambridge City 
First Nat. Bank, 66 Ind. 123. 

8 C.J. p 1060 note 24 [a]. 

23. U.S.—^International Finance Co. 
V, Northwestern Drug Co., D.C. 
Minn., 282 F. 920. 

24. K a n .—^MacRltchie v. Johnson, 30 
P. 477, 49 Kan. 321. 

8 C.J. p 1060 note 25. 

Proof of oonsideratioii 
Court improperly required heirs 
to prove consideration for note from 
deceased son to deceased father be¬ 
fore production of evidence rebutting 
presumptions of consideration and 
delivery raised by prima facie case 
made by producing and proving note 
under seal.—In re Killeen's Estate, 
165 A. 34, 310 Pa. 182. 

25. Neb.—Violet v. Rose, 58 N.W. 
216, 89 Neb. 660. 

8 C.J. p 1060 note 26. 


26. Mich.—Conley v. Winsor, 2 N.W. 
31, 41 Mich. 253. 

27. N.T.—Bass v. Goldstein, 145 N. 
T.S. 38, 83 Misc. 412. 

2 a Minn.—Kipp v. Welsh, 170 N.W. 
222, 141 Minn. 291; Id., 170 N.W. 
224. 141 Minn. 499. 

29. U.S.—Clapper v. Gamble, C.C.A. 
Mo., 28 F.2d 755. 

30. U.S.—^Vogt V. State Bank of 
Wisconsin of Madison, C.C.A.Wis., 
81 P.2d 700. 

31. N.Y.—^Frlndel v. Schaikewitz, 87 
N.Y.S. 172, 1 App.Div. 214. 

32. N.Y.—^Frindel v. Schaikewitz, 
supra. 

33. Mich.—Taylor v. Youngs, 12 N. 
W. 208, 48 Mich. 268. 

34. U.S.—^Buckley v. Christmas, C. 
C.AMd., 121 F.2d 328, certiorari 
denied 62 S.Ct. 180, 814 U.S. 679, 
86 L.Ed. 543—General Motors Ac¬ 
ceptance Corporation v. Mid-West 
Chevrolet Co., C.C.AOkL, 66 F.2d 1. 
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Cal.—^Foster v. Keating, 261 P.2d 529, 
120 Cal.App.2d 435. 

Ga.—^Akridge v. Atlanta Journal Co., 
194 S.E. 590, 56 Ga.App. 812, fol¬ 
lowed in Robinson v. Atlanta Jour¬ 
nal Co., 194 S.E. 594, 56 GaApp. 
820. 

Ohio.—^Burket v. Clay pool, App., 39 
N.E.2d 878. 

Okl.—House V. Boylan, 96 P.2d 532, 
186 Okl. 124—^Dallas v. Malemee, 
71 P.2d 492, 180 Okl. 532. 

Pa.—General Finance Co. of Phila¬ 
delphia V. Prusky, 195 A 916, 129 
Pa.Super. 355. 

Tex.—^Locke v. Melton, Com.App., 61 
S.W.2d 814—Gillian v. Day, Civ. 
App., 179 S.W.2d 675, error refused 
—Commercial Credit Co. v. Grose- 
close, Civ.App., 66 S.W.2d 709, er¬ 
ror dismissed. 

Wash.—Corbett v. Wingard, 189 P. 
2d 972, 29 Wash.2d 890. 

64 C.J. p 150 note 60—2 C.J. p 940 
note 50. 
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such proof is given ;35 but it has been held to be 
within the discretion of the court to admit evidence 
of the acts or declarations of the agent before the 
relationship is proved,36 it being sufficient if it is 
proved at a later stage of the trial.37 The trial 
court in its discretion may allow evidence of ad¬ 
missions of facts and circumstances to show agency 
before the fact of the agency is established by other 
evidence.38 Where there is sufficient evidence of 
the relationship, evidence whose admissibility de¬ 
pends on proof of the relationship should be ad- 
mitted.39 Where the power of an agent to make a 
contract is questioned, the proper course is to estab¬ 
lish the fact of the contract by showing its con¬ 
tents and officiating parties, and then show the au¬ 
thority of those who assumed to act>6 A party who 
is required to prove a relationship of principal and 
agent may introduce all competent evidence bear¬ 
ing on the question in his case in chief without 
relying on any presumption.**! 

§ 99. -Anticipation of Adversary's Evi¬ 

dence 

Although the court In Its discretion may permit a 
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party to Introduce evidence in chief which would have 
been proper in rebuttal, neither party is bound to antici¬ 
pate the evidence of the other. 

Neither party is bound to anticipate the evidence 
of the other; and, until the party having the burden 
of the issue has introduced evidence in support 
thereof, it is unnecessary for the other to introduce 
evidence to defeat it,*^ and the court may decline to 
permit him to do so, *3 and it has been held that this 
should be done.** However, it is very generally 
held that the court may in its discretion permit a 
party to introduce evidence in chief which would 
have been proper in rebuttal.*^ 

§ 100. -Introducing Evidence in Support 

of Case or Defense on Cross-Exam¬ 
ination 

The court may either permit or refuse to permit a 
party to introduce evidence In support of his case or 
defense during the cross-examination of his adversaries 
or his adversaries’ witnesses. 

The court may permit a party to introduce evi¬ 
dence in support of his case or defense during the 


Proof of agrent’s actual authority 
In suit on gruaranty of purchase 
price of correspondence course, evi¬ 
dence that school's ag^ent, who sold 
course, had agrreed with gruarantor 
and student that student drop course 
was held improperly admitted, in the 
absence of evidence showing: actual 
authority of agent to cancel contract 
or ratification.—International Corres¬ 
pondence Schools V. Wright, 171 S.E. 
831, 47 Ga.App. 861. 

35. Conn.—Commercial Inv. Trust v, 
Carrano, 182 A. 870, 104 Conn. 302. 

Ill.—^Bvans v. Paul P. Belch Co., 86 
N.E.2d 202, 337 Ill.App. 98. 

2 C.J. p 940 note 49. 

36. Conn.—^Vincent v. S. Alexander 
Sons Co., 84 A. 84, 85 Conn. 512. 

64 C.J. p 161 note 52—2 C.J. p 940 
note 48, p 946 note 3. 

37. Conn.—^Bailey v. Bobecki, 166 A. 
677, 117 Conn. 653. 

Del.—Cerchio v. Mullins, 138 A. 277, 
33 Del. 245. 

Ohio.—^Burket v. Claypool, App., 89 
N.E.2d 873. 

BatifLoatloii of oontract 
In suit for money allegedly due 
under employment contracts, where 
authority of party with whom con¬ 
tracts were concluded to bind em¬ 
ployer was principal point in dispute, 
permitting employee to tell gist of 
conversation resulting in consumma¬ 
tion of contracts was held not error 
in view of subsequent evidence show¬ 
ing ratification of contracts by em¬ 
ployer.—Stevenson v. North Jersey 


Pub. Co., 186 A. 773, 14 N.J.Misc. 
747. 

3a Cal.—^Brea v. McGlashan, 89 P. 

2d 877, 3 Cal.App.2d 464. 

Colo.—Commercial Standard Ins. Co. 

V. Rinn, 65 P.2d 705, 100 Colo. 76. 
D.C.—^Pittsburg Const. Co. v. Gan¬ 
non, 46 App.D.C. 131. 

Ill,—Mitchell V. Sherman B. McEwen 
Associates, 196 N.E. 186, 360 Ill. 
278. 

N.C.—Smith v. Kappas, 12 S.E.2d 
693, 218 N.C. 758, modified on other 
grounds 15 S.E.2d 375, 219 N.C. 
860—Maxwell v. Proctor & Gamble 
Distributing Co., 168 S.E. 403, 204 
N.C. 309. 

Tex.—^Barber v. Smart, Civ.App., 73 
S.W.2d 667. 

39. Cal.—^Anglin v. Cutler, 146 P.2d 
254, 63 Cal.App.2d 42. 

Iowa.—^Northwestern Mut. Life Ins. 
Co. V. Steckel, 260 N.W. 476, 216 
Iowa 1189. 

Tex.—^Keely v. Carpenter, Civ.App., 
67 S.W.2d 828, error dismissed. 

64 C.J. p 161 note 54. 

40l Ill.—MitcheU v. Sherman B. Mc¬ 
Ewen Associates, 196 N.E. 186, 360 
IlL 278—^Erie and Pacific Despatch 
V. Cecil, 112 Ill. 180. 

41. Ill.—Hartley v. Red Ball Transit 
Co., 176 N.E. 751, 344 Ill. 634. 

42. U.S.—Gray v. Pet Milk Co.. C.C. 
A.I11., 108 F.2d 974, certiorari de¬ 
nied Pet Milk Co. V. Gray, 60 S.Ct 
890, 809 U.S. 688, 84 L.Ed. 1031. 

Cal.—^Butler v. Stratton, 212 P.2d 43, 
95 Cal.App.2d 23. 
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Ill.—^Horner v. Bell. 84 N.E. 2d 672, 
336 IlLApp. 681. 

Ky.—^Houser v. Coursey, 221 S.W.2d 
432. 310 Ky. 625—Equitable Life 
Assur. Soc. of U. S. v. Preston, 70 
S.W.2d 18. 253 Ky. 469. 

N.H.—^Brooks v. Nason, 24 A.2d 493, 
92 N.H. 66. 

Ohio.—^Rowley v. Ferguson, App., 48 
N.B.2d 243. 

64 C.J. p 151 note 55. 

AdmlsBloiis as to oharaoter and scope 
of employment 

Admissions of employee of defend¬ 
ant as to character and scope of his 
employment were Inadmissible when 
tendered as part of plaintiff’s evi¬ 
dence in chief in automobile accident 
case.—^Peabody v. Marlboro Imple¬ 
ment Co., 72 F.2d 81, 63 App.D.C. 288. 
certiorari denied 65 S.Ct 117, 293 U. 
S. 601, 79 L.Ed. 693 and 55 S.Ct 118, 
293 U.S. 601, 79 L.Ed. 693. 

43. Ky.—^Pendleton v. Garrard 
Bank & Trust Co., 272 S.W. 917, 
209 Ky. 451. 

64 C.J. p 161 note 66. 

44. Ky.—^Monahan v. Clemons, 279 
S.W. 974, 212 Ky. 604. 

45. Mont—^Brennan v. Mayo, 72 P. 
2d 463, 105 Mont. 276. 

N.J.—Johnson v. Central R. Co. of 
New Jersey, 166 A. 180, 111 N.J. 
Law 93. 

Pa.—^Binns v. First Nat Bank of Cal., 
Pa., 80 A.2d 768, 367 Pa. 359—Mon¬ 
tour Furniture Co. v. Sakolsky, 189 
A. 761, 126 Pa.Supor. 512. 

64 C.J. p 151 note 58. 
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cross-examination of liis adversaries or his ad¬ 
versaries’ witnesses but refusal of such permis¬ 
sion is not improper, and it has been considered 
better practice not to allow it.^S Plaintiff must ordi¬ 
narily establish his prima facie case before occasion 
for cross-examination of defendant’s witnesses 
arises,and a party is ordinarily not bound to 
offer his witnesses for cross-examination.50 
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§ 101. Rebuttal 

Either party Is entitled to rebut the evidence of the 
other by any competent evidence which explains, counter¬ 
acts, repels, or disproves such evidence. 

Either party is entitled to introduce evidence to 
rebut that of his adversary,and for this purpose 
any competent evidence to explain, repel, counter¬ 
act, or disprove the adversary’s proof is admis¬ 
sible, ^2 although it tends to support his case in 


46. m.—^McEnlry v. Tri-City Ry. 
Co., 179 I11.APP. 152. 

Mich.—Corpus Jtixis dted ia. Cohn v. 
Majry Lee Candies, Inc., 291 N.W. 
259, 263. 293 Mich. 157. 

64 C.J. p 152 note 59. 

47. CaJ.—^Kern County Finance Co. 
V. Iriart, 79 P.2d 763, 26 CaLApp. 
2d 483. 

Colo.—Carlson v. McNeill, 162 P.2d 
226, 114 Colo. 78. 

Idaho.—Evans v. Bannock County, 
83 P.2d 427, 59 Idaho 442. 

Ill.—^Lyman v. Lyman, 268 BLApp. 
274. 

Iowa.—^La Sell v. Trl-States Theatre 
Corp., 17 N.W.2d 89, 235 Iowa 492. 

R. I.—Qerace v. Rossi, 102 A. 2d 618. 
64 C.J. p 152 note 60. 

Transcript of evidence in. former ae- 
tlon. 

Where transcript of evidence In 
former action is introduced for the 
purpose of proving* the defense, but 
such introduction Is on cross-exam¬ 
ination of the adverse party, its in¬ 
troduction is not proper.-^alle v. 
Mayer, 27 P. 613, 91 Cal. 166. 

48. Ill.—Horner v. Bell, 84 N.E.2d 
672, 336 IU.APP. 581. 

Mo.—Keeton v. National Union, 165 
S.W. 1107, 178 Mo.App. 301. 

49. N.H.—^Ingalls v. Maine Cent. R. 
R., 142 A. 695, 88 N.H. 397. 

50. N.H.—^Ingalls v. Maine Cent. R. 
R., supra. 

51. Ind.—Wass V. Suter, 84 N.B.2d 
734, 119 Ind.App. 655. 

Kan.—Corpiu jnrls quoted in Kelly 
V. Meyer, 134 F.2d 658, 156 Kan. 
429. 

Neb.—Scherz v. Platte Valley Public 
Power & Irr. Dist, 87 N.W.2d 721, 
161 Neb. 415. 

N.J.—Corpus juris quoted in Singer 

V. Central R. R. of New Jersey, 1 

A.2d 869, 370, 121 N.J.Law 121. 

Okl.—Melton v. Schulte, 164 P.2d 90, 
194 OkL 639—^Kurn v. Margolin, 101 
P.2d 818, 187 Okl. 136. 

S. C.—Ooxpns juris cited in Daniel v. 
Tower Trucking Co., 32 S.B.2d *5, 
10, 205 S.C. 383. 

Tex.—^Markham v. Carothers, 47 Tex. 
21—^Lumbermen’s Lloyds v. Jones, 
Clv.App., 264 S.W.2d 759, error 
granted—^Panhandle Const. Co. v. 
City of Spearman, Clv.App., 89 S. 

W. 2d 1053. 

64 C.J. p 162 note 62. 


52. U.S.—Gray v. Pet Milk Co., C.C. 

A. I11., 108 P.2d 974, certiorari de¬ 
nied Pet Milk Co. v. Gray, 60 S.Ct. 
890, 309 U.S. 688, 84 L.Ed. 1031. 

Ala—Norwood Clinic v. Spann, 199 
So. 840, 240 Ala 427—Vest v. First 
Joint Stock Land Bank, 163 So. 
664, 231 Ala 117—Glenn v. Black¬ 
man, 35 So.2d 698, 33 AlaJLpp. 571, 
certiorari denied 35 So.2d 702, 250 
Ala 664. 

Ark.—^Boone v. Massey, 205 S.W.2d 
464, 212 Ark. 280—Coca-Cola Bot¬ 
tling Co. of Southeast Arkansas v. 
Bell, 134 S.W.2d 649. 199 Ark. 386 
—^Dlxie Bauxite Co. v. Webb, 63 
S.W.2d 634, 187 Ark. 1024. 

Cal.—Herbert v. Lankershim, 71 P.2d 
220, 9 Cal,2d 409—Jordan v. Har¬ 
vey, 142 P.2d 83, 61 Cal.App.2d 134 
—Bolton V. Logan, 116 P.2d 801, 46 
C6Ll.App.2d 739—^Klenzendorf v. 

Shasta Union High School Dlst, 40 
P.2d 878, 4 Cal.App.2d 164—Hualde 
Ranch Co. v. Beebe, 40 P.2d 645, 8 
CaI.App.2d 692—Charleville v. Met¬ 
ropolitan Trust Co, of California, 
29 P.2d 241, 136 CalAj?p. 349. 

Conn.—Reboni v. Case Bros., Inc., 
78 A.2d 887. 137 Conn. 501. 

Ga—Gibson v. Gibson, 49 S.E.2d 877, 
204 Ga 437—^Fite v. Bennett, 83 
e.B. 615, 142 Ga 660—Atlantic 

Coa.st Lfine R. Co. v. Sperry Flour 
Co., 11 S.E.2d 809, 63 GaApp. 611. 
Idaho.—Cornell v. Harris, 88 P.2d 
498, 60 IdaJio 87. 

Ill,—^Reilly Tar & Chemical Corp. v. 
Lewis, 61 N.B.2d 290, 826 Ill.App. 
84—Shennan v. Chrispens Truck 
Lines, 44 N.B.2d 839, 816 Ill.App. 
160—Woods V. Village of La 
Grange Park, 4 N.B.2d 764, 287 HI. 
App. 201. 

Ind.—^Wess v. Suter, 84 N.B.2d 734, 
119 Ind.App. 665—Prudential Ins. 
Co. of America v. Thatcher, 4 N. 

B. 2d 674, 104 Ind.App. 14—Seymour 
Improvement Co. v. Viking Sprink¬ 
ler Co., 161 N.B. 389, 87 Ind.App. 
179. 

Iowa—Harris v. Board of Trustees 
of Green Bay Levee & Drainage 
Dist. No. 2, Lee County. 59 N.W.2d 
234—Corpus Juris cited in. Glat- 
stein V. Grund, 51 N.W.2d 162, 171, 
243 Iowa 641—Churchill v. Briggs, 
282 N.W. 280, 226 Iowa 1187— 
Stickling v. Chicago, R. I. & P. Ry. 
Co., 232 N.W. 677, 212 Iowa 149. 
Kan.—Gant v. Gas Service Co., 186 
P.2d 533, 156 Kan. 685—Corpus Jo- 
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ris quoted iu Kelly y. Meyer, 134 
P.2d 658, 664, 156 Kan. 42 9—Broth - 
ers V. Adams, 107 P.2d 757, 162 
Kan. 675. 

Ky.—Noe v. O^Neil, 236 S.W.2d 893, 
314 Ky. 641—Houser v. Coursey, 
221 S.W.2d 432, 310 Ky. 625—Trav¬ 
elers Ins. Co. v. Mahon, 117 S.W.2d 
909, 273 Ky. 691—Melton v. Sparks, 
92 S.W.2d 787, 263 Ky. 691—B. L. 
Martin St Co. v. Hurt's Adm’r, 62 
S.W.2d 466, 260 Ky. 236. 

La—Land Co. v. Rudd, App., 193 So. 
230—^Brewer v. Foshee, App., 178 
So. 778, modified on other grounds 
179 So. 87, 189 La 220—Black, Rog¬ 
ers & Co. V. West Monroe Tnw , 
Agency, App., 153 So. 601. 

Me.—^McCully v, Bessey, 49 A.2d 230, 
142 Me. 209. 

Mich.—Gaffka v. Grand Trunk West¬ 
ern R. Co., 10 N.W.2d 844, 806 Mich. 
246—Goldberg v. Cities Service Oil 
Co., 266 N.W. 321, 276 Mich. 199. 

Minn.—Van Tassel v. Patterson, 50 
N.W.2d 118, 236 Minn. 162. 

Miss.—Texas Co. v. Jackson, 166 So. 
646, 174 Miss. 737—Standard Coffee 
Co. V. Carr, 167 So. 686, 171 Miss. 
714. 

Mo.—^Meierotto y. Thompson, 201 S. 
W.2d 161, 356 Mo. 32—Benner v. 
Terminal R. R. Ass’n of St. Louis, 
156 S.W.2d 657, 348 Mo. 928, cer¬ 
tiorari denied Terminal R. Ass’n of 
St. Louis V. Benner, 62 S.Ct. 798, 
816 U.S. 818, 86 L.Bd. 1211—Pitch¬ 
er V. Schoch, 189 S.W.2d 463, 846 
Mo. 1184—Willard v. Robertson, 
129 S.W.2d 911—Frazier v. Shantz 
Real Estate & Inv. Co., 123 S.W. 2d 
124, 343 Mo. 861—^Beyer v. Coca- 
Cola Bottling Co. of St. Louis, App., 
76 S.W.2d 642. 

Neb.—Conley v. Hays, 46 N.W.2d 900, 
153 Neb. 738—Jensen v. Omaha & 

C. B. St Ry. Co., 257 N.W. 267, 128 
Neb. 21. 

N.H.—^Menard y. Cashman, 41 A. 2d 
222, 93 N.H. 273—^Brooks v. Nasbn, 
24 A.2d 498, 92 N.H. 66—Janus v. 
Akstin, 20 A.2d 552, 91 N.H. 373. 

N.J.—Garafola v. Rosecllff Realty 
Co., 93 A.2d 608, 24 N.JBuper. 28— 
Motus V. Ward, 70 A.2d 619, 6 N.J. 
Super. 166—Coi^puB Juris qooted in 
Singer y. Central R. R. of New Jer¬ 
sey, 1 A.2d 369, 870, 121 N.J.Iiaw 
121 . 

N.T.—Melnrenken y. Triple Cities 
Traction Corp,, 59 N.T.S.2d 323, 270 
App.Diy. 784—^Hubbard v. Dow, 36 
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chief.53 The fact that it was not then introduced 
does not make it discretionary with the trial court 
subsequently to exclude itM It has been held that 
when the character of evidence, whether it be 
rebutting or not, depends on the effect which the 
jury may give to evidence which was introduced to 
rebut, it is not error to admit it, although its tend¬ 
ency as rebutting evidence is doubtful ;56 but the 
evidence in order to be admissible must be ma¬ 
terials^ Rebuttal testimony is, generally speaking, 
receivable only where new matter has been de¬ 
veloped by the evidence of one of the partiesS? and 
is generally limited to a reply to new points.ss 
Matters adduced by cross-examination may be re¬ 


butted.®® 

It is not competent for a party to go into a col¬ 
lateral matter on cross-examination and afterward 
rebut the testimony so called out, 60 or to introduce 
evidence to rebut matters which are not proved but 
merely attempted to be proved®^ or on which no 
evidence has been offered.s^ Likewise it is im¬ 
proper for a party to introduce evidence to prove 
matters not in issue,®® or collateral to the issues,®^ 
or matters admitted by the other party,®® or to in¬ 
troduce testimony which is not in rebuttal of, and 
does not tend to dispute, the adverse party’s evi¬ 
dence.®® New matter, to which the adverse party is 


N.T.S.2d 517, 264 App.Dlv. 876— 
Seguin v. Berg, 21 N.T.S.2d 291, 260 
App.Div. 284—^McKenna v. Wil- 
liamsburgh Sav. Bank, 16 N‘.T.S.2d 
206, 258 App.Div. 894, reargument 
denied In re Lamerdin’s Estate, 17 
N.Y.S.2d 480, 258 App.Div. 907— 
De Lany v. Allen, 106 N.Y.S.2d 636, 
200 Misc. 734—Schwinger v. Kram¬ 
er, 94 N.Y.S.2d 604. 

Ohio.—Conrad v. Kerby, 31 N.B.2d 
168, 66 Ohio App. 369. 

Okl.—^Kerbow v. Ball, 259 P.2d 317 
— ^Lea V. American Nat. Bank of 
Pryor Creek, 186 P.2d 321, 199 Okl. 
360—^Kurn v. Margolin, 101 P.2d 
818, 187 Okl. 135. 

Or.—^Peters v. Consolidated Freight 
Lines, 73 P.2d 713, 167 Or. 606, 

Pa.—^Nestor v. George, 46 A.2d 469, 
364 Pa. 19—Jarvis v. Bell, 146 A. 
163, 296 Pa. 668—Collins v. O’Don¬ 
nell, Com,Pl., 18 Lehigh Co.L.J. 97. 

RI.—Gillogly V. New England 
Transp. Co., 67 A.2d 411, 78 R.I. 
466—^Doherty v. Oakland Beach 
Volunteer Fire Co., 40 A.2d 737, 70 
RI. 446. 

Tenn.—Mullins v. Greenwood, 6 Tenn. 
App. 327. 

^ex.—Thompson v. Brown, Civ.App., 
222 S.W.2d 442—^Texas Osage Co¬ 
op. Royalty Pool v. Cruze, Civ.App., 
191 S.W.2d 47—Walgreen-Texas Co. 
V. Shivers, Civ.App., 169 S.W.2d 
271, error refused—^Pridemore v, 
San Angelo Standard, Civj^pp., 164 
S.W.2d 859, error refused—Moore 
V. McKinney, Civ.App., 161 S.W,2d 
266—Panhandle Const. Co. v. City 
of Spearman, Clv.App., 89 S.W.2d 
1063. 

Utah.—Ferguson v. Garrett, 208 P.2d 
1116, 116 Utah 122—^Malia for Use 
and Ben. of Creditors of North 
Sanpete Bank v. Seeley, 57 P.2d 
367, 89 Utah 262—^Pack v. Dunn, 37 
P.2d 790, 84 Utah 697. 

Wis.—Spote V. Aliota, 37 N.W.2d 31, 
254 Wis. 403. 

Wyo.—^New Hampshire Fire Ins. Co. 
of Manchester v. Boler, 102 P.2d 
89, 66 Wyo. 630. 

64 C.J. p 162 note 63. 


53. Kan.— Corpus juris quoted in 
Kelly V. Meyer, 134 P-2d 668, 664, 
166 Kan. 429. 

La.—Brewer v. Foshee, App., 178 So. 
778, modified on other grounds 179 
So. 87, 189 La. 220. 

Neb.—Conley v. Hays, 45 N.W.2d 900, 
153 Neb. 733. 

N.H.—Menard v. Cashman, 41 A. 2d 
222, 93 N.H. 273. 

N.J.— <Jbri)us Juris quoted iu Singer 
v. Central R R. of New Jersey, 1 
A.2d 369, 370. 121 N.J.Law 121. 

64 C.J. p 153 note 64. 

54. Kan.— Corpus Juris quoted iu 
Kelly V. Meyer, 134 P.2d 668, 664, 
166 Kan. 429. 

N.J.— Corpus Juris quoted iu Singer 
V. Central R. R. of New Jersey, 1 
A.2d 369, 370, 121 N.J.Law 121. 
N.Y.—Ankersmit v. Tuch, 20 N.B. 
819, 114 N.Y. 61. 

55. Ala.—^Wright v. J, A. Richards 
& Co., 108 So. 610, 214 Ala. 678. 

Mich.—^Hollister v. Brown, 19 Mich. 
163. 

56. Or.—Prestbye v. Kliphardt, 231 
P. 187, 113 Or. 69. 

57. Pa.—Glen Arden Coal Co. v. 
Schuylkill County Com’rs, 27 A. 
2d 239, 346 Pa. 169. 

Wash.— Corpus Juris cited lu W. E. 
Roche Fruit Co. v. Northern Pac. 
Ry. Co., 52 P.2d 325, 327, 184 Wash. 
696. 

Wis.—Spote V. Allots, 37 N.W.2d 31, 
254 Wis. 403. 

64 C.J. p 153 note 68. 

58. Ill.—^Lowry v. Chicago & N. W. 
Ry. Co., 248 Ill.App. 306. 

Mo.—Glenn v. Thompson, 61 S.W.2d 
210, 228 Mo.App. 1087. 

N.J.—Allison V. Bannon, 24 A.2d 363, 
128 N.J.Law 161. 

Ohio.—^Potts V. First-Central Trust 
Co., App., 47 N,B.2d 823. 

Pa.—ColUns v. O’Donnell, Com,PL, 18 
Lehigh CO.L.J. 97. 

Wash.—Corpus Juris cited iu W. E. 
Roche Fruit Co. v. Northern Pac. 
Ry. Co., 62 P.2d 325, 327, 184 Wash. 
695. 

64 C.J. p 153 note 69. 
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59. Ark.—^Boone v. Massey, 205 S.W. 
2d 464, 212 Ark. 280. 

64 C.J. p 153 note 70. 

60. Pa.—Kane v. Philadelphia Rapid 
Transit Co., 93 A. 1001, 248 Pa. 
160. 

64 C.J. p 154 note 7L 

61. Ill.—Chicago, etc., R. Co. v. Ry¬ 
an, 57 Ill.App. 612. 

62. Cal.—^Burch v. Levy Bros. Box 
Co., 117 P.2d 435, 47 Cal.App.2d 104 
—^Reilley v. Mclntire, 85 P.2d 169, 
29 Cal.App.2d 659. 

Ill.—Kos V. Linden, 45 N.B.2d 106, 
316 IlLApp. 450. 

Mo.—Glenn v. Thompson, 61 S.W.2d 
210, 228 Mo.App. 1087. 

64 C.J. p 154 note 73. 

63. Ga.—^Tilley v. King, 9 S.E.2d 670, 
190 Ga. 421. 

Ill.—Grayson v. Pennsylvania R. Co., 
Ill N.E.2d 186, 349 Ill.App. 408— 
McWilliams v. Sentinel Pub. Co., 
89 N.B.2d 266, 339 Ill.App. 83. 

—^Boggs V. Gtosser, App., 65 S.W. 
2d 722. 

N.C.—Halsey v. Snell, 198 S.B. 633, 
214 N.C. 209. 

Ohio.—Kessler v. Brown, App., 32 N. 

E. 2d 68. 

64 C.J. p 164 note 74. 

64. Miss.—Graves v. Johnson, 176 
So. 256, 179 Miss. 465, followed in 
Graves v. Hamilton, 177 So. 360. 

Tex.—Boyer & Lucas v. St. Louis, S. 

F. & T. R. Co., 76 S.W. 441, 97 Tex. 
107. 

64 C.J. p 164 note 75. 

65. Cal.—Caldwell v. Richards, 267 
P. 127, 91 Cal.App. 428. 

68. Mo.—Smith v. East St. Louis 
Ry. Co., 123 S.W.2d 198, 234 Mo. 
App. 1220—Copple v. Supreme For¬ 
est Woodmen Circle, App., 78 S.W. 
2d 608. 

Utah.—Upton v. Heiselt, 223 P.2d 
428. 

64 C.J. p 154 note 77. 

Altering positiou 

Plaintiff on rebuttal may not alter 
position which he maintained up un¬ 
til close of defendant’s case.—Joiner 
V. Gafford, La.App., 32 So.2d 756 
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denied the right to introduce evidence, is inadmis¬ 
sible on rebuttal.^7 Evidence given on cross-ex¬ 
amination need not be given again on rebuttal.®^ 

After rebuttal evidence was introduced in chief. 
One may, if allowed in the discretion of the court, 
introduce rebuttal evidence on his case in chief, as 
discussed supra § 99. However, if this is done, the 
party is not entitled as a matter of right to intro¬ 
duce further evidence to the same point in rebuttal 
of his adversaries’ case.®^ Having elected to rebut 
it in advance, he should then put in all his evidence 
on that pointHence, the court, in its discre¬ 
tion, may properly refuse to admit further evidence 
to the same point in rebuttal,'^! and ordinarily it 
should do so.'^2 Where plaintiff attempted to an¬ 
ticipate defenses, but failed to cover all matters, re¬ 
buttal evidence should be allowed.^^ 

Impeaching evidence. Although the reception of 
impeaching evidence as rebuttal is within the dis¬ 
cretion of the trial court,such evidence has been 
held admissible as rebuttal, *^5 subject to certain lim¬ 
itations.'^® Impeachment, in order to be competent 
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in rebuttal, must, it has been said, be more than 
a mere contradiction of the evidence.77 

Cumidative evidence. Although the court may, 
in its discretion, allow it,*^® evidence in rebuttal 
which is merely cumulative to that offered in chief 
is not generally admissible,*^® and witnesses should 
not be permitted to reiterate their testimony under 
the guise of rebuttal;®® but a witness may, during 
the course of rebuttal, correct his testimony given 
during proof of the case in chief.®! 

Incompetent or improper evidence. While it has 
been held that incompetent or immaterial evidence 
introduced by the adverse party may be rebutted,®^ 
such evidence, erroneously admitted, need not be 
rebutted.®® While it has been held that admission 
of incompetent evidence will justify admission of 
similar incompetent evidence in rebuttal,®^ it is 
generally held that admission of improper or im¬ 
material evidence on behalf of one party without 
objection will not justify a resort by the other 
party to immaterial and irrelevant evidence to re¬ 
but it.®® The general rule is that parties cannot 


ConlLdeirtial coTnmimloatloii8 

Permlttingr client's attorney to tes¬ 
tify over client's abjection on rebut¬ 
tal to thing^s not properly a part of 
rebuttal and as to which no proper 
foundation had been laid was error.— 
Foley V. Poschke. 32 N,B.2d 868, 66 
Ohio App. 227, affirmed 31 N.B.2d 845, 
137 Ohio St. 593. 

Self.contradictory testbuony 
Where testimony of Insured’s 
physician offered in rebuttal to tes¬ 
timony of insurer's physician did not 
tend to rebut latter's testimony but 
rather to contradict his own prior 
testimony, exclusion of such testi¬ 
mony was not error.—^Myers v. Met¬ 
ropolitan Life Ins. Co., 33 A.2d 253, 
152 Pa Super. 607. 

67. Md.—^Herrman v. Combs, 85 A 
1044, 119 Md. 41. 

68. R.I.—Gunn v. McCabe, 139 A 
916, 49 R.I. 63. 

69. Mass.—^Holbrook v. McBride, 4 
Gray 215—^York v. Pease, 2 Gray 
282. 

70. Cal.—Casey v. Le Roy, 38 Cal, 
697. 

71. Mont.—^Puutio v. Roman, 246 P. 
623, 76 Mont. 106. 

64 C.J. p 164 note 84. 

72. Ill.—Children’s Home of Rock¬ 
ford V. Andress, 44 N‘.B.2d 437, 380 
Ill. 462. 

64 C.J. p 164 note 86. 

73. Mont.—^Puutio v. Roman, 246 P. 
623, 76 Mont. 106. 

S.C.—Oorpus Juris cited in Ford v. 
AAA. Hiirhway Express, 29 S.R 
2d 760, 764, 204 S.C. 433. 


74. Tex.—^Maryland Cas. Co. v. Lan¬ 
dry, Civ.App., 147 S.W.fd 290, er¬ 
ror dismissed, judgment correct. 

75. Ark.—Missouri & N. A. R. Co. v. 
Robinson, 66 S.W.2d 546, 188 Ark. 
334. 

Conn.—Creer v. Active Automobile 
Exch., 121 A 888, 99 Conn. 266. 
Miss.—St. Louis-San Francisco Ry. 
Co. V. Dyson, 48 So.2d 95, 207 Miss. 
639—^Kroger Grocery & Baking Co. 

V. Harpole, 166 So. 336, 175 Miss. 
227. 

Pa.—Schoen v. Elsasser, 172 A 301, 
316 Pa 66—^Lobnosky v. New York 
Underwriters Ins. Co., 20 A2d 824, 
145 Pa Super. 38. 

Va—^Raylass Chain Stores v. De Jax- 
nette, 178 S.E. 34. 163 Va 938. 

76. Or.—^Archer v. Gage, 270 P. 621, 
126 Or. 632. 

77. U.S.—Light V. Toledo, St. L. & 

W. R. Co., D.C.Ohlo. 208 F. 168. 

78. Ala—^Louisville & N. R. Co. v. 
Scott, 167 So. 572, 232 Ala 284. 

Ky.—^Prudential Ins. Co, of America 
V. Asbury, 164 S.W.2d 957, 291 Ky. 
400. 

Me.—^Pillsbury v. Kesslen Shoe Co., 
188 A 726, 134 Me. 504. 

N.J.—^Rein v. Travelers Ins. Co., 12 
A2d 864, 124 N.J.Law 554. 

Pa—Kimmel v. Specter Motor Serv¬ 
ice, Inc., Com.Pl., 84 Erie Co. 216. 
Tex.—^Russ Mitchell, Inc., v. Houston 
Pipe Line Co., Civ.App., 219 S.W.2d 
109, refused no reversible error. 
64 C.J. p 164 note 92. 

79. Cal.—^Johnston v. Brewer, 106 P. 
2d 366, 40 Cal.App.2d 683. 
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Minn.—Van Tassel v. Patterson, 50 
N.W.2d 113, 235 Minn. 152. 

N.J.—Allison V. Bannon, 24 A. 2d 363, 
128 N.J.Law 161—McKernan v. 
Commonwealth Trust Co., 199 A 
712, 120 N.J.Law 346, affirmed 3 A 
2d 688, 121 N.J.Law 639. 

Pa—^Kimmel v. Specter Motor Serv¬ 
ice Inc., Com.Pl., 34 Erie Co. 216 
—^Trudell v. McKelvey, Com.Pl., 4 
Chest. Co. 359. 

64 C.J. p 154 note 93. 

80. N.H—Brooks v. Nason, 24 A2d 
493, 92 N.H. 66. 

N.J.—^Allison V. Bannon, 24 A.2d 363, 
128 N.J.Law 161. 

Pa.—Blair v. Pennsylvania Turnpike 
Commission, 33 A2d 490, 152 Pa 
Super. 656. 

64 C.J. p 164 note 94. 

81. Iowa—Omaha Beverage Co. v. 
Temp Brew Co., 171 N.W. 704, 186 
Iowa 1189. 

82. Ind.—Moorman Mfg. Co. v. 
Barker, 40 N.E.2d 348, 110 Ind. 
App. 648. 

Mont.—Spurgeon v. Imperial Eleva¬ 
tor Co., 43 P.2d 891, 99 Mont. 432. 
64 C.J. p 154 note 96. 

83. Ind.—Chicago, Lw S. & S. B. Ry. 
Co. V. Brown, 116 N.B. 368, 66 Ind. 
App. 126. 

Tenn.—^Hood v. Grooms, 4 Tenn.App. 
611. 

84. N.C.—Cheek v. Watson, 90 N.C 
302. 

Tenn.—Hood v. Grooms, 4 Tenn.App. 
611. 

85. Neb.—Conley v. Hays, 45 N.W.2d 
900, 153 Neb. 733. 

64 C.J. p 155 note 98. 



88 C.J.S. 

create a right to try an immaterial issue or introduce 
irrelevant evidence by mere silence or consent, when 
they might have had the adverse evidence kept out 
or stricken.86 

§ 102. -Evidence in Chief on Rebuttal 

Whether evidence which was proper or should have 
been Introduced In chief may be admitted on rebuttal 
rests largely In the discretion of the trial court. 

One cannot, as a matter of right, offer in re- 
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buttal evidence which was proper or should have 
been introduced in chief,^^ even though it tends to 
contradict the adverse party’s evidence,^ ^ and, while 
the court may in its discretion admit in rebuttal evi¬ 
dence which more properly should have been intro¬ 
duced in chief,^® it may, in its discretion, and gen¬ 
erally should, decline to permit either party to in¬ 
troduce evidence in support of his case in chief on 
rebuttal,^® especially on a subject fully covered in 


86. Ill.—^Maxwell v. Durkin, 57 N.B. 
433, 185 Ill. 646. 

87. Pa.—Jarvis v. Bell, 146 A. IBS, 
296 Pa. 668—Kimmel v. Specter 
Motor Service, Inc., Com.Pl., 34 
Brie Co. 216—Collins v. O’Donnell, 
Com.PL, 18 Liehigh Co.D.J. 97. 

64 C.J. p 155 note 1. 

88. U.S.—Light v. Toledo, St. L. & 
W. R. Co., D.G.Ohlo. 208 P. 158. 

89. U.S.—U. S. V. A Certain Tract 
or Parcel of Land In Chatham 
County, Qa., D.C.Ga., 47 F.Supp. 
30. 

Ala.—Sieben v. Torrey, 42 So. 2d 6'21, 
252 Ala. 675. 

Ariz.—City Transfer Co. v. Johnson, 
233 P.2d 1078, 72 Ariz. 293. 

Ark.—McCord v. Bailey, 114 S.W.2d 
840, 195 Ark. 862. 

Cal.—^Dressel v. Parr Cement Co., 
181 P.2d 962, 80 Oal.App.*2d 'BSS— 
Johnston v. Brewer, 105 P,2d 36^, 
40 Cal.App.2d 583—^La Mar v. La 
Mar, 28 P.2d 63, 135 CaLApp. 693. 

Conn.—^Reboni v. Case Bros., Inc., 78 
A2d 887, 137 Conn. 501—Clark v. 
George B. Wuestefeld, 46 A2d 841, 
132 Conn. 653—^Hackenson v. City 
of Waterbury, 2 A 2d 215, 124 Conn. 
679. 

Ill.—^Pepe V. Caputo, 97 N.B.2d 2'60, 
408 Ill. 321—^Department of Public 
Works and Bldgs, v. Chicago Title 
& Trust Co., 95 N.E.2d 908, 408 ni. 
41, certlor^ denied Galt v. Dept, 
of Public Works and Bldgs, of 
State of Ill., 71 S.Ct. 804, 341 U.S. 
931, 95 L.Bd. 1360—O’Brien v. Mus- 
feldt, 102 N.B.2d 173, 345 lU.App. 
12—^Victor V. Dehmlow, App., 99 
N.B.2d 689—Neering v. Illinois 
Cent. R. Co., 53 !Nr.E.2d 271, 3i21 
HI.App. '626—Schmoldt v. Chicagro 
Stone Setting Co., 51 N.E.2d 615, 
320 Ill.App. 489—Goldberg v. Capi¬ 
tol Freight Lines, 41 N.E.2d 302, 
314 Ill.App. 347, affirmed 47 N.E.2d 
•67, 382 HI. 283—Cooper v. Shaffer, 
40 !Nr.E.2d 62.2, 313 Ill.App. 392— 
Wright V. Stinger, 269 Ill.App. 224. 

Ind.—Gandy v. Orr, 44 N.E.2d 181, 
112 Ind.App. 605—Snider v. Prea^ 
chers Aid Soc., 41 N.E.2d 665, 111 
Ind.App. 410. 

Iowa.—CorpiLs Jnrls cited in Robson 
V. Barnett, 44 K.W.2d 882, 384, 241 
Iowa 1066. 


La.—Campbell & Co. v. Texas & P. 
Ry. Co., App., 152 So. 351, amended 
on other grounds 155 So. 786. 

Md.—^Marine v. Stewart, 168 A 891, 
165 Md. 698. 

Mass.—^Dunlea v. R. D. A Realty 
Co., 17 asr.E.i2d 707, 801 Mass. 505. 
Mich.—Gaffka v. Grand Trunk West¬ 
ern R. Co., 10 N.W.2d 844, 306 Mich. 
246—^Hartley v. A I. Rodd Lumber 
Co., 276 N.W. 712. 282 Mich. 65*2. 
Minn.—^N’oetzelman v. Webb, •283 N. 
W. 481, 204 Minn. 26—Luck v. 
Minneapolis St. Ry. Co., 254 N.W. 
•609, 191 Minn. 503. 

Miss.—St. Louis-San Francisco Ry. 
Co. V. Dyson, 43 So.2d 95, >207 Miss. 
639—White v. Weitz, 152 So. 484, 
169 Miss. 102. 

Mo.—Wild V. Pitcairn, 149 S.W.2d 
800, 347 Mo. 91‘5, certiorari denied 
Pitcairn v. Wild, 62 S.Ct 72, 814 

U. S. 638, 86 L.Ed. 612—Jones v. 
Chicago, B. & Q. R. Co., 125 S.W. 
2d 5, 343 Mo. 1104—Perry v. Mis- 
souri-Kansas-Texas R. Co., 104 S. 
W.2d 332, 340 Mo. 1052—Cento v. 
Security Bldg. Co., 99 S.W.ed 1— 
Costello V. M. C. Slater, Inc., App., 
220 S.W. 2d 947—Ooipus Jtizis cited 
in State ex rel. State BUghway 
Commission v. Cook, App., 161 S. 
W.2d 691, 693—^Boggs v. Gosser, 
App,, 55 S.W.2d 722. 

N.J.—^Bach V. Hillside Transp. Oo., 
43 A2d 274, 183 N.J.Law 166— 
Allison V. Bannon, 24 A2d 368, 128 
N.J.Law 151. 

Okl.—Caughlin v. Sheets, 242 P.2d 
724, 206 Okl. 283—^Lea v. American 
Nat Bank of Pryor Creek, 186 P. 
2d 321, 199 Okk 360—Melton v. 
Schulte, 154 P.2d 90, 194 Okl. 689— 
Claxton V. Page, 124 P.-2d 977, 190 
Okl. 422—Kum V. Margolin, 101 P. 
2d 818, 187 Okl. 135. 

Or.—-Valdin v. Holteen, 260 P.2d 504, 
199 Or. 134—State v, Matheny, 216 
P.2d 270, 188 Or. 502—Parmentler 

V. Ransom, 169 P.2d 883, 179 Or. 
17—^Peters v. Consolidated Freight 
Lines, 73 P.2d 713, 157 Or. 605. 

Pa.—^McAllister v. Pennsylvania R. 
Co., 182 A 738, 121 Pa.Super. 131, 
affirmed 187 A. 415, 324 Pa. 6>S. 

R. I.—^Horaho v. Wanelik, 184 A 323, 
56 R.I. 193, reargument denied 185 
A 256. 56 R.I. 264. 

S. C.—Corpus Jnzis cited in Daniel v. 
Tower Trucking Co., 32 S.B.2d 5, 
10, 20'5 S.C. 333. 
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Tenn.—^Long v. Tomlin, 125 S.W-2d 
171, *22 Tenn.App. 607—^Mason v. 
James, 89 S.W.2d 910, 19 Tenn.App. 
479—^Mullins V. Greenwood, 6 Tenn. 
App. 327. 

Tex.—Ochoa v. Wineiich Motor Sales 
Co., 94 S.W.2d 416, 127 Tex. 64S2— 
Texas & N. O. R. Co. v. Pool, Civ. 
App., 263 S.W.2d 682—^Burnett v. 
Amicable Life Ins. Co., Clv.App., 
195 S.W.2d 287, error refused no 
reversible error. 

Utah.—Jenson v. S. H. Kress & Co., 
49 P.2d 958, 87 Utah 434. 

Wash.—Hardman v. Younkers, 131 
P.2d 177, 15 Wash.2d 483. 161 A 
L.R. 868—W. B. Roche Fruit Co. v. 
Northern Pac. Ry. Co., 52 P.2d 
326, 184 Wash. 695—Kelly v. De¬ 
partment of Labor and Industries, 
20 P.2d 1105, 172 Wash. 626. 

W.Va.—Farley v. Farley, 68 S.E.2d 
353. 

64 C.J. p 155 note 8. 

Zmpeabhment evidence 

(1) Evidence which would have 
been proper as part of plaintiff’s af¬ 
firmative case, and which he has no 
right to introduce as affirmative evi¬ 
dence after defendant has rested, 
may still be offered by plaintiff on 
rebuttal if it tends to impeach or 
discredit defendant’s testimony.— 
Seguin v. Berg, 21 N.T.S.2d 291, 260 
App.Div. 284. 

(2) Under statute relating to ex¬ 
amination of adverse witnesses, and 
providing that party calling such ad¬ 
verse witness shall not be bound-by 
testimony given, but testimony given 
may be rebutted, party calling such 
witness is entitled to consider him 
as witness called against him within 
meaning of statute providing that 
witness may be Impeached by party 
against wh'om he was called and fact 
that impeachment was not brought 
in until rebuttal does not make it 
inadmissible.—^Lovinger v. Anglo CaL 
Nat. Bank of San Francisco, Cal.App., 
243 P.2d 661, hearing dismissed. 

90. Ala.—Sieben v. Torrey, 42 So.2d 
621, '252 Ala. 675. 

Ind.—Carter v. .ffiltna Life Ins. Co., 27 
•N.E.2d 76, 217 Ind. 282. 

La.—^Poster & Glassell Corporation v. 

L’Herisson, App., 163 So. 755. 

Mich.—^Lexchin v. Mathews, 256 N. 
W. 825, 269 Mich. 120. 
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his case in chief,unless sufficient reason is of¬ 
fered for not introducing it at the proper tinie.^2 

The strict rule is that a party must try his case 
out when he commences,®^ and cannot divide his 
evidence and give part in chief and part in rebut¬ 
tal.®^ Any relaxation of this rule is but an appeal 
to the sound discretion of the court,which must 
not in any case be exercised to the prejudice of the 
adverse party,®® but in cases of doubt the better 
practice is to admit the evidence if no injury occurs 
to the adverse party.® One cannot be permitted to 
gain an unfair advantage by withholding evidence 


improperly,®® but material evidence, proper in chief, 
which was not kept back by trick, should not be re¬ 
jected merely because not offered until rebuttal, 
where its reception will not prejudice the adverse 
party.®® 

The admission, in rebuttal, of evidence proper in 
chief has been held not objectionable where such 
evidence was inadvertently omitted^ or was erron¬ 
eously rejected when offered at the proper time,® 
where the adverse party is given an opportunity to 
reply to it® or does not object,^ or where it . is 


Minn.—^Netzer ▼. Northern Pac. Ry. 
Co., 67 N.W.2d 247, certiorari de¬ 
nied 74 S.Ot. 26, 846 U.S. 831, 98 
L.Ed. -- 

Mont.—Smith v. Armstrong, 198 P.2d 
795, 121 Mont. 877. 

Pa.—Snyder v. Morrill^ Com.Pl., 59 
Montg.Co. 96—Sylvester v. Penn¬ 
sylvania R, Co., Com.Pl., 93 Plttsb. 
Leg.J. 156, affirmed 53 A.2d 537, 
367 Pa. 313. 

Tenn.—^Kidd v. Condry, 1'54 S.W.2d 
530, 2'6 TenmApp. 132—Hansard v. 
Perguson, 132 S.W.2d 221, 28 Tenn. 
App. 806—^Aiken v. Galyon-Crum- 
ley Liumber Oo., 1 Tenn. App. 702. 
Utah.—Malla for Use and Ben. of 
Creditors of North Sanpete Bank v. 
Seeley, 67 P.2d 857, 89 Utah 262. 
Wash.—W. E. Roche Fruit Oo. v. 
Northern Pac. Ry. Co., 62 P.2d 826, 
184 Wash. 695. 

W.Va.—^Farley v. Farley, 68 S.B.2d 
858—(Keatley v. Hanna Chevrolet 
Co., 6 S.E.2d 1. 121 W.Va. 669. 

•64 O.J. p 166 note 4. 

91. Ala.—Seymour v. Holman, 168 
So. 625, 229 Ala. 684. 

Cal.—^Augenbhaler v. Plnkert, 32 P,2d 
•686, 138 -Cal-App. 4'66. 

Ill.—Pepe V. Caputo, 97 N.B.2d 260, 
408 Ill. 821. 

Ky.—Stacy v. Williams, 69 S.W.2d 
697, 253 Ky. 363. 

Miss.—^Flynn v. Kurn, 184 So. 160, 
183 Miss. 413. 

Pa.—^Trudell v. McKelvey, Com.PI., 
4 Chest.Co. 359. 

Tenn.—^Hansard v. Ferguson, 182 S. 

W.2d 221, 23 Tenn.App. 806. 

Utah.—^Malia for Use and Ben. of 
Creditors of North Sanpete Bank 
V. Seeley, 67 P.2d 367, 89 Utah 262. 
W.Va.—^Parley v. Farley, *68 S.E.2d 
353. 

64 aj. p 167 note 6. 

92. Ohio.—Hills V. Ludwig, 24 N.B. 
596, 46 Ohio St. 373. 

S.D.—Warwick v. Bliss, 195 N.W. 
601, 46 S.D. 622. 

93. U.S.—Stone v. Chicago, M., St. 
P. & P, R. Co., C.C.A.Iowa, 63 F. 
2d 813. 

N.l*.—Seguin v. Berg, 21 N.T.S.2d 
291, 260 App.Blv. 284. 

Ohio.—^Potts V. First-Central Trust 
Co., App.. 47 N.E.2d 823. 


Okl.—Caughlin v. Sheets, 242 P.2d 
724, 206 Okk 283. 

Pa.—Glen Alden Coal Co. v. Schuyl¬ 
kill County Com’rs, 27 A.2d 239, 346 
Pa. 169. 

Affirmative defense 

Defendant may not establish case 
in chief during cross-examination of 
plaintiff, where defense is affirma¬ 
tive in nature and burden is on de¬ 
fendant to prove such defense.—War¬ 
ner Elevator Mfg. Oo. v. Hlgbee, 6 N. 
E.2d 947, 53 Ohio App. 546. 

94. Cal.—^Bates v. Newman, App., 
264 P.2d 197—^Lipman v. Ashburn, 
235 P.2d 627, 106 Cal.App.2d 616. 

Idaho.—^Nordquist v. W. A. Simons 
Co., 28 P.2d 207, 64 Idaho 21. 

Mo.—^Young y. Smith, 25 Mo. 841. 
N.Y.—Seguin v. Berg, 21 N.Y.S.2d 
291, 260 App.Div. 284. 

Tenn.—^Hansard v. Ferguson, 132 S. 

W.2d 221, 23 Tenn.App. 306. 

64 C.J. p 167 note 8. 

Proximate cause 

Plaintiff was required to establish 
that aggravation of preexisting dis¬ 
eased condition was cause of loss of 
leg as paj-t of his case in chief, and 
should not have been permitted to 
save proof of proximate cause for 
rebuttal.—^Henderson v. Union Pac. 
R. Co., 219 P.2d 170, 189 Or. 145. 

95. U.S.—Stone v. Chicago, M., St. 
P, & P. R. Co., C.C.AIowa, 53 F.2d 
813. 

Ohio.—^Potts V. First-Central Trust 
Co., App., 47 N.E.2d 828. 

Tenn.—Hansard v. Ferguson, 182 S. 
W.2d 221, 23 Tenn.App. 806. 

96. Colo.—Gray v. Sharpe, 67 P. 
851, 17 Oolo,App. 189. 

New theory of case 
Plaintiffs finishing their proof and 
resting their case on one theory 
cannot put in new and different case 
as gn:‘ound for recovery under claim 
of rebuttal.—Hartley v. A I. Rodd 
Lumber Co., 276 N.W. 712, 282 Mich. 
652. 

97. D.C.—Ofenstein v. Bryan, 20 
App.D.O. 1. 

Miss.—St. Louls-San Francisco Ry. 
•Co. V. Dyson, 43 So.2d 96, 207 Miss. 
639—White v. Weitz, 162 So. 484, 
169 Miss. 102. 


98. Kan.—Corpus Juris quoted iu 
Kelly V. Meyer, 184 P.2d 658, 664, 
156 Kan. 429. 

Wyo.—Corpus Juris quoted iu New 
Hampshire Fire Ins. Oo. of Man¬ 
chester V. Boler, 102 P.2d 89, 45, 

55 Wyo. 530. 

64 C. J. p 167 note 12. 

99. Kan.—Corpus Juris quoted iu 
Kelly V. Meyer, 134 P.2d 658, '664, 
156 Kan. 429. 

Wyo.—Corpus Juris quoted iu New 
Hampshire Fire Ins. Co. of Man¬ 
chester V. Boler, 102 P.2d 39, 45, 
65 Wyo. 630. 

64 O.J. p 167 note 13. 

1. Kan.—Corpus Juris quoted iu 
Kelly V. Meyer, 134 P.2d 658, 664, 
156 ICan. 429. 

N.Y.—Seguin v. Berg, 21 N.Y.S.2d 
291, 260 App.Div. 284. 

Wyo.—Corpus Juris quoted iu New 
Hampshire Fine Ins. Co. of Man¬ 
chester y. Boler, 102 P.2d 39, 45, 

56 Wyo. 630, 

64 C.J. p 167 note 14. 

2. Fla.—^Farris v. Bramlette, 6 So. 
^d 374, 149 Fla. 533. 

Kan.--Corpus Juris quoted iu Kelly 
V. Meyer, 184 P.2d 668, 664, 156 
Kan. 429. 

Pa.—Dutton v. Philadelphia, etc., R. 
Co., 82 Pa.Super. 630. 

Wyo.—Corpus Juris quoted lu New 
Hampshire Fire Ins. Co. of Man¬ 
chester V. Boler, 102 P.2d 39, 45, 
55 Wyo. 630. 

3. -Conn.—Clark v. George B. Wue- 
stefeld Co., 46 A2d 841, 132 Conn. 
653. 

Elan.—Corpus Juris quoted iu Kelly 
V. Meyer, 184 P.2d 668, 664, 166 
Kan. 429. 

Micfh.—Meade v. Bowles, 82 N.W. 668, 
123 Mich. 696. 

Miss.—White v. Weitz, 162 So. 484, 
169 Miss. 102. 

Wyo.—Corpus Juris quoted in New 
Hampshire Fire Ins. Co. of Man¬ 
chester V. Boler, 102 P.2d 89, 45, 
55 Wyo. 680. 

4. Conn.—^Ailing v. Forbes, 87 A 
890, 68 Conn. 575. 

Kan.—Corpus Juris quoted lu Kelly 
V. Meyer, 134 P.2d 658, 664, 156 
Kan. 429. 
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necessary to arrive at the truth.5 Where plaintiff 
has made out a prima facie case which defendant has 
attacked, plaintiff may introduce additional evidence 
which would have been admissible on the first 
examination,® but it has been held that defendant 
is not entitled then to introduce further proofs^ 
Where a counterclaim arising out of the same trans¬ 
action is asserted, plaintiff has been held entitled to 
produce evidence in rebuttal of the counterclaim, 
even though such evidence would have been proper 
in chief.® 

§ 103. -Reply or Surrebuttal 

The defendant should be permitted to Introduce as 
surrebuttal evidence which tends to meet new matter 
Introduced by the plaintiff on rebuttal. Otherwise it is 
a matter of discretion for the court to admit or exclude 
evidence in surrebuttal. 

Ordinarily, the rebutting evidence offered by him 
on whom the burden of proof rests concludes the 
introduction of evidence, but not always,® and for 
good reasons, in the furtherance of justice, the 
court may, in its discretion, allow evidence in reply 
to that called forth by the rebuttal testimony.^® 
When plaintiff in rebuttal is permitted to introduce 
new matter, defendant should be permitted to intro¬ 
duce evidence in surrebuttal,^! especially where the 
evidence offered in surrebuttal is for the first time 
made competent by the evidence introduced by plain¬ 
tiff in rebuttalbut defendant should ask for the 
right to meet the new matter.!® 


On the other hand, if the evidence sought to be 
introduced in surrebuttal could or should have been 
introduced at an earlier stage, its admission or re¬ 
jection is a matter for the discretion of the trial 
court,!^ as where the evidence is cumulative,!® or 
where there is no sufficient excuse for not introduc¬ 
ing the evidence in chief at the proper time.!® in 
exercising its discretion by permitting a party to 
introduce evidence out of its regular order, the court 
should not prejudice the rights of his adversary by 
cutting off his right to reply to the new matter.!*^ 

The court may, in its discretion, refuse to permit 
a party to introduce evidence in chief, on surrebuttal, 
where the ground alleged for its introduction is that 
the party had just learned that the witness would 
testify favorably for him.!® Where plaintiff in¬ 
troduced no new matter, and there is nothing else 
to render the evidence offered by defendant ma¬ 
terial, the court may refuse to allow defendant to 
introduce it.!® Defendant is not entitled to explain 
on surrebuttal matter brought out by him on cross- 
examination of plaintiff’s witness.®® 

§ 104. Reopening Case 

A motion to reopen a case for the purpose of Intro¬ 
ducing further evidence In the cause Is addressed to 
the sound discretion of the court. 

A motion to reopen a case for the purpose of in¬ 
troducing further evidence in the cause is addressed 
to the sound discretion of the court,®! the exercise 


Wyo.—Corpus Juris quoted lu New 
Hampshire Fire Ins. Co. of Man¬ 
chester V. Boler, 102 P.2d 39, 45, 
55 Wyo. 530. 

6. Kan.—Corpus Juris quoted iu 
Kelly V. Meyer, 134 P.2d 658, 664, 
156 Kan. 429. 

La.—Viley v. Wall, 97 So. 409, 154 
La. 221. 

Pa.—Snyder v. Morrill, Com.Pl., 59 
Montgr.Oo. 95. 

Wyo.—Corpus Juris quoted lu New 
Hampshire Fire Ins. Co. of Man¬ 
chester V. Boler, 102 P.2d 39, 45, 55 
Wyo. 530. 

6. S.C.—Goethe v. Browning, 143 
S.E. 362, 146 S.C. 7. 

64 C.J. p 157 note 19. 

7. Vt.—Clayes v. Ferris, 10 Vt. 112. 

8. N.Y.—Seguin v. Berg, 21 N.T.S. 
2d 291, 2'60 App.Div. 284. 

9. Colo.—Gray v. Bharpe, 67 P. 351, 
17 Colo.App. 139. 

Mo.—^Meyers v. Drake, 24 S.W.2d 
11<6, 324 Mo. 612. 

10. Me.—^Hill V. Finnemore, 172 A. 
823, 132 Me. 459. 

Mo.—Meyers v. Drake, 24 S.W.2d 
ll^, 324 Mo. 612. 

64 C.J. p 157 note 22. 


II. Ill.—Fasching v. Minneapolis, 
St. P. & S. S; M. R. Co., 114 N.B. 
2d 463, 351 I11.APP. 191. 

Okl.—Melton v. Schulte, 154 P.2d 90, 
194 Okl. 639. 

64 C.J. p 157 note 23. 

Refusal to permit introduction of 
such evidence as error see Appeal 
and Error $ 1605. 

18. Wis.—Anderson v. Anderson, 117 
N.W. 801, 136 Wis. 328. 

13. Cal.—^Dawson v. Pacific Electric 
Ry. Co., 170 P. 603, 177 CaL 2'68. 

Bejoiuder 

S.C.—Ford V. A. A. A. Highway Exp., 
29 S.E.2d 760. 204 S.C. 433. 

14. Me.— Hin V, Finnemore, 172 A. 
826, 132 Me. 459. 

64 C.J. p 158 note 27. | 

15. Cal.—Washington v. Policy 

Holders’ Life Ins. Ass’n of Los 
Angeles, 22 P.2d 244, 132 Cal.App. 
51. 

III. —Pappas V. Peoples Gas Light & 
Coke Co., 113 N.B.3d 585, 350 Ill. 
App. 541. 

Me.—^Hill V. Finnemore, 172 A. 826, 
132 Me. 459. 

Mo.—Naylor v. St. Louis Public Serv¬ 
ice Co., App., 235 S.W.2d 72. 

Pa. —Sine, for Use of Rothenberg v. 
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Waychoff, 187 A. 234, 123 Pa.Super. 
334. 

64 C.J. p 158 note 28. 

16. Cal.—^Larson v. Abdun-Nur, 4 P. 
2d 957, 118 Cal.App. 269. 

Pa.—Selden v. Metropolitan Life Ins. 
Co., 43 A.2d 571, 157 Pa.Super. 500. 

17. Pa,—^Asay v. Hay, 89 Pa. 77. 

18. Mo.—^Beyer v. Hermann, 73 S.W. 
164, 173 Mo. 295. 

19. Mont.—^First Nat. Bank v. Vagg, 
212 P. 509, 35 Mont. 34. 

Wis.—^Milwaukee County v. H. Neid- 
ner & Co., 263 N.W. 468, 220 Wis. 
185, modified on other grounds 26'5 
N.W. 226, 220 Wis. 185, motion de¬ 
nied 263 N.W. 238, 220 Wis. 185. 

20. Iowa.—Hendershott v. Western 
Union Tel. Co., 87 N.W. 288, 114 
Iowa 415. 

21. U.S.—George v. Wiseman, C.C. 
A.Kan., 98 F.2d 923. 

OaJ.—^Braden v. Lewis, 259 P.2d 16, 
119 CfiLl.App.2d 84—^Bardin v. CfiLse, 
221 P.2d 292, 99 CaJ.Aro.2d 137—In 
re Lefranc’s Estate, 214 P.2d 420, 
95 Cal.App.2d 885—^Burr v. Pacific 
Indemnity Co., 133 P.2d 24, 5’3 CaJ. 
App.2d 352—^Lee v- Dawspon, 112 
P.2d 383, 44 Cfia.App.2d 362—^Mutch 
V. Sfiin Diego Elec. Ry. Co., 102 P. 
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of which is not subject to review unless there has 
been an abuse thereof, as discussed in Appeal and 
Error § 1606. The trial court has a wide discretion 
in passing on a motion to reopen,22 and such dis¬ 
cretion is to be liberally exercised in behalf of al¬ 
lowing the whole case to be presented,23 for the 
best advancement of the ends of justice.24 While 


the exercise of this discretion should not be ham¬ 
pered by unreasonable conditions,25 such discretion 
is judicial and not arbitrary.26 It should be rea¬ 
sonably exercised so as not to injure the opposite 
party through surprise or otherwise,27 and so as not 
to deprive either party of the opportunity to intro¬ 
duce material evidence.28 


2d 1100, 89 Cal.App.Sd 327—CJhris- 
tina V. Danerl, 70 P.2d 98*3, 22 OaJ. 
App.2d 190. 

Conn.—^Hauser v. Town of Pairfleld, 
10 A.2d 689, 126 Conn. 240. 

D.C.—Krupsaw v. W. T. Cowan, Mun. 
Apip., Inc., 61 A.2d 624. 

Ga.—^McBride v. Johns, 36 S.E.2d 
822, 73 Ga.App. 444. 

Ill.—^Forest Preserve Dist. of Cook 
County V. Lehmann Estate, 58 N.E. 
2d 538, 388 Ul. 416—RosehUl Cem¬ 
etery Co. V. City of Chlcagro, 185 
N.E. 170, 362 lU. 11. 87 A.L.R. 7'4t2 
—Gunderson v. First Nat. Bank, 16 
N.E.2d 30'6. 296 IlLApp. 111. 

Ind.—Sanders v. Ryan, 41 N.E.2d 
833, 112 Ind.App. 470. 

Iowa.—Oorpns Juris cited in Dobler 
V. Bawden, 26 N.W.2d 866, 871, 
288 Iowa 76—Shultz v. Shultz, 276 
N.W. 562, 224 Iowa 205. 

La.—Nalty v. Nalty, 64 &o.2d 216, 222 
La. 911—^In re Succession of 

Bright, 1 So.2d 94, 197 La, 251— 
Givens v. Kuhlman, App., 145 So. 
550. 

Mass.—^Finnegan v. Checker Taxi Co., 
14 N.E.2d 127, 300 Mass. 62. 

(Mich.—Helmer v. Dearborn Nat. Ins. 
Co., 30 N.W.2d 399, 819 Mich. 696 
—Hoag V. Hoag’s Estate, 297 N.W. 
611, 297 Mich. 829—Westgate v. 
Westgate, 288 N.W. 860, 291 Mich. 
18. 

Minn.—Hahn v. Diamond Iron Works, 
20 N.W.2d 704, 221 Minn. 38. 

Mo.—Conley v. Dee, App., 246 S.W. 
2d 385—Narens v. St. Louis Pub¬ 
lic Service Co., App., 238 S.W.2d 
37—Hendricks v. National Life & 
Acc. Ins. Co., 210 S.W.2d 706, 240 
Mo.App. 667—^Hays v. Western Un¬ 
ion Tel. Co., 160 S.W.2d 611, 236 
Mo.App. 19. 

Mont,—Gllcrest v. Bowen, 24 P.2d 
141, 96 Mont. 44. 

N.J.—Armour v. Armour, 46 A.2d 
826, 135 N.J.Bd. 146. 

N.M.—^Burruss v. B. (M. C. Logging 
Co., 31 P.2d 263, 38 N.M. 254. 

N.T.—^Rosenfeld v. American Art 
Textile Printing Co., 116 N.T.S.2d 
21—Onondaga County Sav. Bank v. 
Markson Bros., 62 N.Y.S.2d 144, 
reversed on other grounds 62 N.Y. 
S.2d 148, 182 Misc. 954, affirmed 
82 N.Y.S.2d 109, '263 App.Div. 794. 

N.D.—Corpus Juris quoted In Torkel- 
son V. Bsnme, 276 N.W. 184, 141, 
68 N.D. 13. 

Ohio.—Cook V. WilUcons, 108 N.B.2d 
232, 9*2 Ohio App. 277—McMullen 
V. F. & R. Lazarus & Co., App., 


107 N.E.2d 260—Martin v. Hooff- 
stetter, App., 42 N.E.2d 556. 

Okl.—City of Weatherford v. Luton, 
117 P.2d 766, 189 Okl. 438—Rail¬ 
way Exp. Agency v. Stephens, 83 
P.2d 8*58, 183 Okl. 616—City of 
Mangum v. Brownlee, 76 P.2d 174, 
181 Okl. 616—Save Sales Co. of To¬ 
ledo, Ohio, V. Futral, 69 P.2d 349, 
180 Okl. 145. 

Pa.—^Ecker v. Knauer, 77 Pa.Dlst. 
& Co. 286. 66 Montg.Oo. 348, 64 
York Leg.Rec. 191—Sawruk v. 
Sochanski, Com.Pl.. 29 North.Co. 26 
—Stollatis V. Forney, Com.PI., 28 
Erie Co. 326. 

R.I.—Kwasniewski v. New York, N. 
H. & H. R. Co.. 164 A. 658. 63 R.I. 
144. 

Tex.—Jordan v. Madison, Clv.Apip., i 
260 S.W.2d 228—^Unlon Central Life 
Ins. Go. V. Boulware, Civ.App., 
238 S.W.2d 722—Safety Cas. Co. v. 
Malvoux, Civ.App., 204 S.W.2d 8*62, 
refused no reversible error. 

Utah.— Corpus Juris cited in Wa¬ 
satch Oil Refining Co. v. Wade, 
68 P.2d 1070, 1076, 92 Utah 60. 
Va.—^Fidelity & Cas. Co. of New 
York V. Lackland, 8 S.B.2d 306, 175 
Va. 178. 

Wash.—Gilmartin v. Stevens Inv. 
Co., 261 P.2d 73, opinion adhered to 
on rehearing 266 P.2d 800—Hyak 
Lumber & (Millwork v. Clssell, 244 
P.2d 263, 40 Wash.2d 484—Man¬ 
agement, Inc. V. Schassberger, 235 
P.2d 293, 39 Wash.2d 321-—Zacfco- 
vich V. Jasmont, 200 P.2d 742, 8*2 
Wash. 2d 78—^Rutger v. Walken, 148 
P.2d 866, 19 Wash.2d 681—Cox v. 
United Brotherhood of Carpenters 
and Joiners of America, 69 P.2d 
148, 190 Wash. 611—In re Hamil¬ 
ton’s Estate. 46 P.2d 36, 182 Wash. 
81. 

64 C.J. p 158 note 34—4 C,J. p 818 
note 77. 

Beopenlng more than once is not 
abuse of discretion.—^Hyak Lumber & 
Millwork v. Cissell, 244 F.2d 253, 40 
Wash.2d 484—64 CJ. p 158 note 84 
[b]. 

Held not reopening 

In action by landlord against ten¬ 
ant to recover possession of dwelling 
house, where court granted plaintiff 
leave to produce certain clarifying 
written evidence as ito dates in ear¬ 
lier testimony as to which there was 
some discrepancy, alter plaintiff’s 
case In chief had been presented, trial 
court’s action was not a reopening of 
case but effort to explain discrepan¬ 
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cy which had developed earlier in 
trial, and in receiving written evi¬ 
dence for that purpose there was 
no impropriety, abuse of discretion, 
or prejudice to tenant.—Sigmond v. 
Kern, D.C.Mun.App., 78 A.2d 236. 

22. C^.—^In re Fama’s Estate, 245 
P.2d 1101, 112 Cal.App.2d 309— 
Christina v. Daneri, 70 P.2d 983, 
22 Cal.App.2d 190. 

Ga.—Supreme Forest Woodmen Cir¬ 
cle V. Newsome, 11 S.E.2d 480, 63 
Ga.App. 650. 

Mo.—^Bommer v. Stedelln, App., 287 
S.W.2d 226. 

Wash.—^Niemeier v. Rosenbaum, 63 
P.2d 424, 189 Wash. 1. 

23. —^Ellenberg v. Southern Ry. 
Co., 63 S.E. 240, 5 Ga.App. 389. 

Ind.—Senders v. Ryan, 41 N.E.2d 
833, 112 Ind.App. 470. 

Iowa.— Corpus Juris cited in Dobler 
V. Bawden. 25 N.W.2d 866, 871, 288 
Iowa 76. 

Ohio.—^Bauer v. Heaton, 88 N.E.2d 
418, 68 Ohio App. 181. 

Tenn.—^Bellisomi v. Kenny, 206 S.W. 

2d 787, 186 Tenn. 651. 

Utah.— Corpus Juris cited iu Wasatch 
Oil Refining Co. v. Wade, 63 P.2d 
1070, 1076, 92 Utah 60. 

24. Cal.—^Braden v. Lewis, 269 P. 
2d 16, 119 Cal.App.2d 84—In re 
Fama’s Estate, 245 P.2d 1101, 112 
Cal.App. 2d 309—Chriirtina y. Da¬ 
neri, 70 P.2d 983, 22 Cal.App.2d 190. 

Miss.—Scott V. McClinton, 58 So. 2d 
913, 214 Miss. 364. 

Ohio.—Cook V. Williams, 108 N.B.2d 
232, 92 Ohio App. 277. 

64 C.J. p 169 note 37. 

25. Ga.—CutteivTower Co. v. Clem¬ 
ents, 63 S.E. 58, 6 Ga.App. 291. 

N.D.— Corpus Juris quoted in Tor- 
kelson V. Byrne, 276 N.W. 134, 141, 
68 N.D. 13. 

20. Cal.—^In re Fama’s Estate, 245 
P.2d 1101, 112 Cal.App.2d 309. 

Ill.—Scully V. 'Wilhelm, 16 N.B.2d 
313, 868 Ill. 673. 

Ky.—Sun Ins. Ofilce v. Stegar, 112 
S.W. 922, 129 Ky. 808. 

Mo.—^Bommer v. Stedelin, App., 237 
S.W.2d 226. 

N.D.— Corpus Juris quoted in Torkel- 
son V. Byrne, 276 N.W. 134, 141, 68 
N.D. 13. 

27. N.H!.—Steinfield v. M!onadnock 
Mills, 123 A. 224, 81 N.H. 152. 

64 C.J. p 169 note 40. 

28. Ill.—Mueller v. Rebhan, 94 IlL 
142. 
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Where a good reason is given for the prior omis¬ 
sion to introduce evidence, the request to reopen 
ordinarily should he granted.*® On the other hand, 
if the moving party fails to show good cause for 
reopening the case, it is a proper exercise of dis- 


TRIAL § 104 

cretion to refuse to permit him to do so.^® In the 
notes below will be found instances in which the 
court properly exercised its discretion in reopen- 
ing^i or refusing to reopen^s the case for the intro¬ 
duction of further evidence, or abused its discretion 


29. Mo.—Narens v. St. Louis Public 
Service Co., APP.» 238 S.W.2d 37. 

Armour v. Armour, 46 A.2d 82'6, 
*135 N.J.Eq. 146. 

Wash.— Management, Inc. v. Schass- 
berger, 236 P.2d 293, 39 Wash.2d 
321. 

64 C. J. P 169 note 42. 

30. Va.—WiUtie v. Richmond Trac¬ 
tion Co., 64 S.B. 43, 106 Va. 290. 

64 C.J. P 159 note 43. 

31 . DiscrotioJi properly ezeroised 

(1) In general. 

U.S.—George v. Wiseman, C.C.A. 
Kan., 98 P,2d 923. 

Cal.—^Braden v. Lewis, '269 P.2d T6, 
119 Cal.App.2d 84. 

D.C.—Waltemeyer v. Stogner, Mun. 
App., 103 A.2d 877. 

Ill.—Wright V. Stinger, 269 Ill.App. 
224. 

Iowa.— Sullivan v. Sullivan, 66 N.W. 
2d 910 — Shultz V. Shultz, 276 N.W. 
662, 224 Iowa 206. 

La.—Nalty v. Nalty, 64 So.2d 216, 
222 La. 311. 

l^iss. —w. Woolworth Oo. v. Free¬ 
man, 11 So.2d 447, 193 Miss. 838. 
Mo.—^Hendricks v. National Life & 
Acc. Ins. Co., 210 S.W.2d 706, 240 
Mo.App. 5'67—^Hays v. Western Un¬ 
ion Tel. Co., 160 S.W.2d 611, 236 
Mo.App. 19—Jurkiewicz v. Millers* 
Nat Ins. Co. of Chicago, Ill., 76 
S.W.2d 721, 229 Mo.App. 262. 
N.J.—Benfrey Dress Co. v. Irving 
Gale, Inc., 177 A. 432, 13 N.J.Misc. 
212 . 

Pa.— Common wealth, for Use of, v. 
Ferguson, Oom.Pl., 86 Pittsb.Leg.J. 

32. 

■^.Ya.—Janssen v. Carolina Lumber 
Co., 78 S.E.2d 12. 

64 C.J. p 169 note 44. 

(2) Trial court did not abuse its 
discretion in reopening case, over 
the protest of defendant, to allow a 
witness for plaintiff to testify, over 
objection of counsel for defendant 
that witness who could rebut plain¬ 
tiff’s witness was absent, where 
counsel for plaintiff said that he 
had no objection to counsel for de¬ 
fendant stating in open court what 
absent witness would testify if pres¬ 
ent on ground that absent witness 
would have given more favorable tes¬ 
timony if present than counsel was 
willing to represent that he would.— 
Supreme Forest Woodmen Circle v. 
Newsome, 11 S.B.2d 480, 63 GaApp. 
550. 

(3) Permitting plaintiff to make 
tender of stock certificate purchas¬ 


ed from defendant and permitting 
admission of stock certificate in evi¬ 
dence was held not error, in action to 
recover on defendant’s repurchase 
agreement.—^Davies v. Semloh Hotel, 
44 P.2d 689, 86 Utah 318. 

(4) Reopening case to permit plain¬ 
tiff to show that summons was put 
in hands of competent person for 
service on same day it was issued 
was held not abuse of discretion.— 
Fontana v. Ford Motor Co., 270 N.W. 

266, 278 Mich. 199. 

(6) In action by Insured on policy, 
trial court did not err in reopening 
case to permit introduction of letter 
written to Insured by insurer with 
respect to claim by insured for total* 
and permanent disability benefits 
where Insured had denied that in¬ 
sured had notified it of any total 
and permanent disability.—Gerson v. 
Metropolitan Life Ins. Co., 187 A. 
194, 117 N.J.Law 190. 

(6) In action on group policy of 
insurance, the case was properly re¬ 
opened to permit plaintiff to intro¬ 
duce certain portions of the pleadings 
which were relevant.—Caulfield v. 
iBtna Life Ins. Co. of Hartford, 
Conn., 19 A.2d 575, 144 Pa.Super. 

267. 

32. Bi8oretio]i. properly ezeroised 
(1) In general. 

CJal.—Wilson v. Gurney, App., 268 P. 
2d 77—Bardin v. Case, 221 P.2d 
292, 99 Cal.App.2d 137—Lee v. 

Dawson, 112 P.2d 683, 44 Cal.App. 
2d 3>62—^Mutch v. Ban Diego Elec. 
Ry. Co., 102 P.2d 1100, 39 CakApp. 
2d 3'27. 

Fla.—Canova v. Florida Nat. Bank 
of Jacksonville, 60 So.2d 627. 

Ga.—Cummings v. Cummings, 80 S. 

E.2d 204, 89 Ga.APP. 529. 

La.—^Abood v. Louisiana Oil Refining 
Corporation, App., 166 So. 484—Giv¬ 
ens V. Kuhlman, App., 14'6 So. 6*60. 
MJo.—^Long V. Thompson, 183 S.W.2d 
9*6, 363 Mo. 63*1. 

N.H.—Danos v, Manchester Coal & 
Ice Co., 49 A.2d 926, 94 N.H 200. 
N.J.—Stejakowski v. Durable Auto 
Trucking Co., 68 A.2d 235, 6 N.J. 
Super. 64. 

N.T.—Wright V. The New York Cen¬ 
tral R. Co., 16 N.Y.S.2d 600, 268 
App.Div. 936—Onondaga County 
Sav. Bank v. Markson Bros., 62 
N.Y.S.2d 144, reversed on other 
grounds 62 N.Y.S.2d 148, 182 Misc. 
954, affirmed 32 N.Y.S.2d 109, 263 
App.Div. 794. 


N.C.—^New Hanover County v. 
Holmes, 73 S.B.2d 480, 236 N.C. 
66 ' 6 . 

Ohio.—Cook V. Williams, 108 N.B.2d 
232, 92 Ohio App. 277—^Brown v. 
Baltimore & O. R. Co., 197 N.E. 
366, 49 Ohio App. 466. 

R.I.—Kwasniewski v. New York, N. 
H. & H. R. Co., 164 A. 668, 63 R.I. 
144. 

Tex.—^Day v. Andersen, Civ.App., 62 
S.W.2d 201. 

Utah.—^Mitchell v. Spanish Fork 
West Field Irr. Co., 265 P.2d 1016— 
Graham v. Street, 1«66 P.2d 524, 
109 Utah 4*60. 

Wash.—^Zackovich v. Jasmont, 200 
P.2d 742, 32 Wash. 2d 73^—Quacken- 
bush V. Slate, 121 P.2d 331, 12 
Wash.2d 201. 

Wis.—Wilke v. Milwaukee Electric 
Ry. & Light Co., 246 N.W. 660, 
209 Wis. 618. 

64 C.J. p 159 note 46 [a]. 

(2) In refusing to reopen the case 
to admit merely cumulative evidence. 
Cal.—Castro v. Singh, 21 P.2d 169, 

131 Cal.App. 106. 

Leu —^Beard v. Coal Operators Cas. 

Co., App., 61 So.2d 266. 

Tex.—^Loumparoff v. Housing Au¬ 
thority of City of DallEis, Civ.App., 
261 S.W.2d 224. 

Wash.—^Zabkovich v. Jasmont, 200 
P.2d 742, 32 Wash.2d 73—In re 
Hamilton's Estate, 45 P.2d 36, 182 
Wash. 81—United Fig & Date Co. 
V. FaJkenburg, 28 P.2d 287, 176 
Wa43h. 122. 

64 C.J. p 1'59 note 45 [a] (1). 

(3) In refusing to reopen where 
there was failure to use due diligence 
to procure evidence. 

Okl.—City of Mangum v. Brownlee, 
76 P.2d 174, 181 Okl. 616. 

Tex.—CoUins v. Hall, Civ.App., 161 
S.W.2d 311, error refused. 

Wash.—^In re Hamilton’s Estate, 4*5 
P.2d 36, 182 Wash. 81. 

64 C.J. p 169 note 45 [a] (2). 

(4) In refusing to reopen where 
evidence was immaterial, irrelevant, 
or Inadmissible. 

Cal.—Wilson v. Gray, 226 P.2d 726, 
102 Cal.App.2d 63. 

Minn.—Hahn v. Diamond Iron Wbrks, 
20 N.W.2d 704, 221 Minn. 33. 
Wash.—United Fig & Date Co. v, 
Falkenburg, 28 P.2d287, 176 Wash. 
122 . 

64 C.J. P 169 note 45 [a] (7). 
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by reopening the case^® or refusing to reopen it.*^ 
The fact that a new term of court had begun when 
the case was reopened does not affect the reopening 
in the discretion of the court^s Where the court 
reopens the case on motion, the character of the 
showing made in support of the motion is immate¬ 
rial,since the court may, of its own motion, reopen 
the case.®*^ 
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§ 105. -After Party Offering Evidence 

Has Rested 

Whether or not the case will be reopened for the 
reception of further evidence after the party offering 
the evidence has rested is within the discretion of the 
court. 

It is within the discretion of the court whether or 
not to admit further evidence after the party of¬ 
fering the evidence has rested, and this discretion 
will not be reviewed except where it has clearly 
been abused.®® Thus it has been held proper to 


33. Mich.—-Wagar v. Bowley, ^2 N. 

W. 293, 104 Mich. 38. 

64 C.J. p 160 note 46. 

34. Ahtise of disoretioiL lield shown. 

(1) In general. 

cal. —^Poster V. Keating, 261 P.2d 

629, 120 Cal.App.2d 435. 

Miss.—Scott V. McClinton, 58 So. 

2d 913, 214 Miss. 364. 

N.T.—Sirlco v. Pour Wheels, Inc., 

61 N.T.S.2d 425. 

64 C. J. p 160 note 47. 

(2) In action for deficiency after 
foreclosure of trust deed securing 
note, failure to grant plaintiff’s mo¬ 
tion to reopen case to permit intro¬ 
duction of proof showing that no¬ 
tice of default and election to sell 
land had been recorded, as required 
by statute, was abuse of discretion, 
where sole issue seemed to be wheth¬ 
er note was purchase-money note, 
and failure to Introduce proof was 
due to Inadvertence of plaintiff’s 
counsel who brought failure to 
court’s attention as soon as matter 
was discovered and before case had 
been decided.—Christina ▼. Daneri, 
70 P.2d 983, 22 Cal.App.2d 190. 

(8) Wliere trial court granted de¬ 
fendants* motion for a directed ver¬ 
dict, In personal Injury action aris¬ 
ing out of automobile collision, on 
ground that evidence was InsufiSlcient 
to establish defendants’ liability un¬ 
der law of respondeat superior for 
act of one driving automobile belong¬ 
ing to defendants, trial court’s re¬ 
fusal to reopen case thereafter and 
permit plaintiff to introduce addition¬ 
al testimony to establish applicability 
of law of respondeat superior was an 
abuse of discretion.—Sanders v. Ry¬ 
an, 41 IT.E.2d 833, 1T2 lnd.App. 470. 

(4) Where plaintiff requested leave 
to reopen case for purpose of put¬ 
ting in additional evidence of defend¬ 
ant’s ownership of public parking 
storage facility at which plaintiff’s 
automobile was parked and there¬ 
after returned in damaged condition, 
and plaintiff’s counsel assured court 
he could produce the required evi¬ 
dence within an hour while jury 
was in recess and there was no show¬ 
ing of surprise to defendants or of 
inconvenience or prejudice, denial of 
leave to reopen case for additional 
testimony was an abuse of discretion. 


—^Bommer v. Stedelin, Mo.App., 237 
S.W.2d •22*6. 

(5) In action for damages sus¬ 
tained when plaintiff tripped on a 
cover of a pit on defendant’s land 
where, at time of motion to dismiss, 
trial court on its own motion raised 
question whether area about pit was 
a public street by dedication or pre¬ 
scription, and plaintiff’s counsel in¬ 
dicated that he could produce a wit¬ 
ness who would testify that way in 
question was a street by dedication 
or prescription, denial of plaintiff’s 
application to reopen was an abuse 
of discretion.—^Plrozzi v. Acme Hold¬ 
ing Co. of Paterson, 74 A.2d 297, 5 
N.X 178. 

35. Mo.—Gross v. Watts, 104 S.W. 
30, 20'6 Mo. 373, 121 Am.S.R. >662. 

Wyo.—Wyoming Stockmen’s Loan 
Co. V. Johnston, 240 P. 449, 33 
Wyo. 467. 

36. Cal.—^Rutledge v. Barger, 265 P. 
637, 82 Cal.App. 366. 

37. Cal.—^Badoner v. Guaranty 
Trust, etc.. Bank, 200 P. 638, 186 
Cal. 775—^Rutledge v. Barger, 265 
P. 637, 82 Cal.App. 856. 

38. Ala.—^Rosenbush Feed Co. v. 
Garrison, 37 So.2d 106, 251 Ala. 
245—^Britling Cafeteria Co. v. 
Shotts, 173 So. 61, 233 Ala. 690. 

Cal.—^MAstro v. City of San Diego, 
62 P.2d 407, 17 Cal.App.2d 831. 
Colo.—McKinley v. Denver & R. G. 
W. R. Co., 201 P.2d 906, 119 Colo. 
203—Huddleston v. Ingersoll Oo., 
123 P.2d 1016, 109 Colo. 184. 

Del,—^Emerson v. Universal Products 
Oo., 179 A. 883, 6 W.W.Hair. 64«. 
D.C.—Chevy Chase Dairy v. Mulll- 
neaux, 71 F.2d 982, 63 App.D.C. 259, 
followed in 71 F.2d 984, 63 App. 
D.C. 261 and 71 P.2d 985, 63 App. 
D.C. 262—^Knight v. Sontag, (Mun. 
App., 99 A.2d 217. 

Fla.—^Dudley v. Wilson, 13 So.2d 146, 
152 Fla 752. 

Iowa—^Thorne v. Reiser, 60 N.W.2d 
784. 

Ky.—Hacker v. Rader, 218 S.W.2d 
404, 309 Ky. 679—McGuire v. Bas- 
taln Blessing Co., 122 S.W. 2d 613, 
276 Ky. 622—Humpich’s Trustees 
V. Louisville Gas & Elec. Co., 108 
S.W.2d 509, 269 Ky. 658—Corpus 
JTnrls oitad in. Lawyers Realty Co. 
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V. Bank of Ludlow, 76 S.W.2d 920r 
921. 256 Ky. 675. 

Mass.—^Diangelo v. United Markets, 
64 N.E.2d 619, 319 Mass. 143— 
Finnegan v. Checker Taxi Co., 14 
!N‘.E.2d 127, 800 Mass. 62. 

Mich.—Conover v. Hecker, 26 H.W.2d 
774, 317 Mich. 285. 

Miss.—Scott V. McClinton, 68 So. 2d 
913, 214 Miss. 364—American Life 
Ins. Co. V. Walker, 43 So.2d 657, 
208 Miss. 1—^P. W. Wool worth Co. 
V. Freeman, 11 So.2d 447, 193 Miss. 
838. 

Mo.—^Long V. Thompson, 183 S.W.2d 
96, 863 Mo. 531—Conley v. Dee, 
App., 246 S.W.2d 886—Norman v. 
Jefferson City Coca-Cola Bottling 
Co., App., 211 S.W.2d 652. 

Mont.—^Maass v. Patterson, 204 P.2d 
1040, 122 Mont. 394—State v. Whit¬ 
comb, 22 P.2d 823, 94 Mont. 415. 

Neb.—^Luikart v. Continental Nat. 
Bank, 263 N.W. 90>5, 126 Neb. 598— 
Hall V. VAkiner, 248 N.W. 70, 124 
Neb. 741. 

N.H.—Smith v. Bedley, 23 A.2d 363, 
91 N.H. 607. 

N.J.—Carlo v. Okonite-Callender Ca¬ 
ble Co.. 69 A.2d 734, 3 N.J. 253— 
Healy v. Billias, 85 A.2d 527, 17 
N.J. Super. 119—Smith v. Smith, 
85 A.2d 623, 17 N.J.Super. 128— 
Snowhlll V. Snowhill, 23 N.J.Law 
447—Juliano v. Abeles, 174 A. 341, 
12 N.J.Mlsc. 667. 

N.T.—^MacCormac^ v. Brooklyn & 
Queens Transit Corp., 40 N.Y.S.2d 
718, 266 App.Div. 736. 

N.C.—^Pearson v. Simon, 177 S.B, 
124, 207 N.C. 361. 

Ohio.—Cook V. Williams, 108 N.B.2d 
232, 92 Ohio App. 277—^McMullen v. 
F. & R. Lazarus & Co., App., 107 
N.B.2d 260—^Potts v. First-Central 
Trust Co., App., 47 N.B.2d 823. 

Okl.—City of Weatherford v. Luton, 
117 P.2d 765. 189 Okl. 438-<Jity of 
Mangum v. Brownlee, 75 P.2d 174, 
181 Okl. 61'6. 

Pa.—Stoll V. Andreadis, Oom.Pl., 61 
Lanc.L.Rev. 163. 

S.C.—Seay v. Southern Ry. Oo., 87 
S.E.2d 535, 208 S.C. 171. 

S.D.—^Froke v. Watertown Gas Oo., 
1 N.W.2d '690, 68 S.D, 266. 

Tex.—^Etter v. Von Sternberg, Civ. 
App., 244 S.W.2d 321—Union Cen¬ 
tral Life Ins. Oo. v. Boulwafe, Civ. 
App., 238 S.W.2d 722—Cross v. 
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reopen the case and admit evidence after a party 
has rested where the evidence has been inadvertently 
omitted^S or is only such as the opposite party 
might have anticipated,40 where the opposite party 
attempts to take advantage of some formal point 
inadvertently overlooked,4i where the evidence of¬ 
fered is shown to be newly discovered,42 or where 
the purpose of the evidence is to correct evidence 
previously offered.43 On the other hand, the court 
may properly refuse to reopen the case to admit 
facts shown to have been within the knowledge of 
the party and available to him before he rested his 
case,44 or which is merely cumulative,46 or which 
would be ineffectual for the purpose offered,46 or 
which opens up new matters.47 

Where the testimony is offered in rebuttal, an 
objection that the party offering it had rested his 
case is without merit48 Also, where a party 
rests, expressly reserving the right to introduce evi¬ 
dence later, which reservation is not objected to, he 
may introduce such evidence after the other side 
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has closed.49 Further, where one has rested after 
the opposite party has stated that he would intro¬ 
duce no testimony, it is an abuse of discretion to 
refuse to allow him to introduce testimony where 
the opposite party does so notwithstanding his state¬ 
ment.®® 

§ 106. -After Both Parties Have Rested, 

or Close of Evidence 

As a general rule, whether or not a case shall be 
reopened for the Introduction of evidence after both 
parties have rested their cases In chief, or after the 
close of the evidence, Is within the discretion of the 
trial court. 

Although it has been held that when parties have 
been afforded an adequate opportunity to present 
their respective sides of the case, ordinarily they 
will be compelled to abide by the determination to 
rest,®i whether or not a case shall be reopened for 
the introduction of evidence after both parties have 
rested their cases in chief,®2 or after the close of the 


Texas Military Oollegre, Civ.Ap<p., 
65 S.W.2d 794, error dismissed— 
Day V. Andersen, Clv.App., 62 S. 
W.2d 201—^Texas Co. v. Betterton, 
Civ.App., 66 S.W.2d 663, reversed 
on other grounds 88 S.W.2d 1039, 
126 Tex. 359. 

Utah.—Davies v. Semloh Hotel, 44 
F.2d 689, 86 Utah 318. 

Va.—Commonwealth ex rel. Gilmer 

V. Smith, 68 S.E.2d 132, 198 Va. 1. 
Wls.—Spote V. Aliota, 37 N.W.2d 81, 

254 Wls. 403—^Brockman v. Wis¬ 
consin Power & Light Co., 222 N. 

W. 239, 197 Wis. 374. 

64 C.J. p 160 note 51. 

A party is deemed to ''rest” when 
he has no more evidence to offer at 
the particular stage of the trial.— 
Maass v. Patterson, 204 P.2d 1040, 
122 Mont. 394. 

Second reanest to reopen 
A second request to introduce fur¬ 
ther evidence after plaintiff had rest¬ 
ed his case was addressed to sound 
discretion of trial court.—McIClsslck 
V. Interstate Transit Lines, Mo.App., 
201 S.W.2d 189. 

39. Ga—^Bowers v. Fred W. Amend 
Co., 35 S.B.2d 16, 72 GaApp. 714. 

La.—Grant v. Emmons, App., 69 So, 
2d 157. 

64 C.j. p 160 note 52. 

40. Ky.—Chesapeake, etc., R. Co. v. 
Dupee, 67 S.W. 16, 23 Ky.L. 2649. 


43. Wls.—^Humphrey v. State, 47 N. 
W. 836, 78 Wis. 669. 

44. Minn.—^Abar v. Ramsey Motor 
Service, 263 N.W. 917, 195 Minn. 
597. 

S.C.—Seay v. Southern Ry. Co., 37 
S.E.2d 635, 208 S.O. 171. 

Tex.—^Btter v. Von Sternberg, Civ. 

App., 244 S.W.2d 32-1. 

64 C.J. p 161 note 57. 

45. U.S.—^Berio v. Gay, C.C.A,Puerto 
Rico. 272 F. 404. 

Minn,—^Abar v. Ramsey Motor Serv¬ 
ice. 263 N.W. 917, 196 Minn. 697. 

46. Neb.—^Pence v. Uhl, 9 N.W. 40, 
11 Neb. 820. 

Va—Commonwealth ex rel. Gilmer 

V. Smith, 68 S.E.2d 132, 193 Va 1. 

47. Ky,—^Humpich’s Trustees v. 
Louisville Gas & Elec. Co., 108 S. 

W. 2d 609, 269 Ky. 668. 

48. Iowa—^Tisdale v. Ennis, 122 N. 
W. 969, 144 Iowa 306. 

Mont—^Maass v. Patterson, 204 P.2d 
1040, 122 Mont 894. 

49. Tex.—^Toung v. Krause, Civ. 
App., 27 S.W.2d 292. 

50. m.—^Regan v. Chicago, M. & St 
P. Ry. Co., 204 Ill.App. 116. 

S.O.—OorpiLB Juris quoted 1& Daniel 
V. Tower Trucking Co., 82 S.B.2d 
5, 10. 205 SC. 833. 

61. N.Y.—^Mohawk Carpet Mills v. 
State, 17 N.T.S.2d 780, 173 Misc. 
319. 


41. R.L—^Hampson v. Taylor, 8 A. 
381, 23 A. 732. 16 R.I. 88. 

48. Kan.—Nebraska Hardware Mut. 
Ins. Co. V. Johnson, 137 P.2d 126, 
156 Kan. 766. 

64 C.J. p 161 note 56. 


52. Ala—^Bundy v. Echols, 195 So. 
439, 239 Ala 421—Atlanta Life Ins. 
Co. V. Ash, 158 So. 261, 228 Ala 
184. 

Ark.—National Life & Acc. Ins. Co. 
V. Alexander, 98 B.W.2d 816, 198 
Ark. 186. 


m. —^Nordman v. Carlson, 10 N.E.2d 
63, 291 Ill.App. 438—Valuch v. 

Rawson, 270 Ill.App. 583—Wright 
V. Stinger, 269 Ill.App. 224. 

Iowa—Corpus Juris cited in Dobler 
V. .Bawden, 25 N.W.2d 866, 871, 
238 Iowa 76. 

Mass.—^Finnegan v. Checker Taxi Co., 
14 N.B.2d 127, 300 Mass. 62. 

Neb.—^Harlan County v. Thompson, 
248 N.W. 801, 126 Neb. 66. 

N.J.—O’Neil V. Bilotta, 91 A.2d 231, 
10 N.J. 308—Carlo v. Okonite-Cal- 
lender Cable Co.. 69 A.2d 734, 8 N. 
J. 253—Healy v. BiLlias, 85 A.2d 
627, 17 N.J.Super. 119. 

N.M.—Heron v. Gaylor, 126 P.2d 
295, 46 N.M. 230. 

N.Y.—^Lynes v. Debenedictus, 102 N. 
Y.S.2d -684, 278 App.Div. 674, re¬ 
versed on other grounds 108 N.E. 2d 
734, 303 N.Y. 772. 

Ohio.—Colantonio v. Equitable Life 
Assur. Soc. of the U. S., Com.Pl., 
100 N.B.2d 716. 

Okl.—City of Mangum v. Brownlee, 
76 P.2d 174, 181 Okl. 616. 

Pa.—^Bbersole v. Beistline, 32 A. 2d 
11, 368 Pa 12. 

Tex.—^Texas Co. v. Betterton, Civ. 
App., 66 S.W.2d 663, reversed on 
other grounds 88 S.W. 2d 1039, 126 
Tex. 359. 

Va—Commonwealth ex rel. Gilmer v. 
Smith, 68 S.E.2d 132, 193 Va 1— 
Poole V. Kelley, 178 S.E. 537, 162 
Va 279. 

Wash.—^Beadle v. Barta, 123 P.2d 
761, 13 Wash.2d 67. 

Wis.—Held v. Draeger, 49 N.W. 2d 
760. 260 Wis. 70. 

64 C.J. p 161 note 63. 

Second request to reopen 
In action for damages to automo* 

bile which was struck in rear by 
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evidence,53 is within the discretion of the trial 
court. The discretion, however, should be rea¬ 
sonably exercised so as not to prejudice the rights 
of the parties.54 The court may permit the case to 
be reopened to admit evidence which, through in¬ 
advertence or mistake, was not introduced at the 
proper time,55 and ordinarily it should do so ;56 but 
it is generally wholly within the discretion of the 
court whether it will do so.57 It cannot be con¬ 


sidered an abuse of discretion to reopen a case for 
further evidence where the adverse party suffers no 
injustice,5S or where the court permits him the same 
latitude in introducing further evidence,59 where 
it is necessary to reopen to supply evidence material 
to the case and necessary for its proper disposition,5® 
or where the evidence is newly discovered.®^ 

There is no abuse of discretion in refusing to 
reopen a case where there is an agreement between 


overtaking bus, where court had per¬ 
mitted exhibits offered by plaintiff to 
be admitted after both parties had 
rested, refusal of a subsequent re¬ 
quest to reopen case to receive evi¬ 
dence that defendants had operated 
the bus in question was not an abuse 
of discretion.—^McKissick v. Inter¬ 
state Transit Lines, tBdo.App., 201 S. 
W.2d 189. 

53. Ala.—^Atlanta Life Ins. Oo. v. 
Ash, 163 So. ^'ei, 228 Ala. 184— 
Kennedy v. Nelson, App., 70 So. 
.■2d 822. 

Ark.—^Bradshaw v. Darby, 146 S.W. 
2d 647, 201 Ark. -670—Seaman Store 
Co. V. Bonner, 113 S.W.2d 1106, 
195 Ark. 563. 

Cal.—Bngstrom v. Auburn Auto. 
Sales Corp., 77 P.2d 1059, 11 Cal. 
2d 64—Bellman v. San Francisco 
High School Dist. 73 P.2d 6196. sub¬ 
sequent opinion 81 P.2d 894, 11 
Oal.2d 676—^Lipman v. Ashburn, 235 
P.2d 627, 106 Cal.App.2d 616. 

Conn.—^Hauser v. Town of Fairfield, 
10 A.2d 689, 126 Conn. 240. 

Del.—^Emerson v. Universal Prod¬ 
ucts Co., 179 A. 383, 6 W.W.Harr. 
643. 

HI.—Scully V. Wilhelm, 16 N.B.2d 
313, 368 Ill. 673—Halowatsky v. 
Central Greyhound Lines, 36 N.Ei. 
2d 641, 311 IlLApp. 127-^ordman 
V. Carlson, 10 N.B.2d 63, 291 HI. 
App. 438. 

Iowa.—Hardin v. Union Mut. Life 
Ins. Co., 271 N.W. 176, 222 Iowa 
1283. 

Ky.—Corpus Juris cited in Lawyers' 
Realty Co. v. Bank of Ludlow, 76 
S.W.2d 920, 921, 266 Ky. 675. 
La.—^Interstate Natural Gas Co. v. 
Mississippi River Fuel Corp., 66 So. 
2d 776, 220 La. 43—^Ingargiola v. 
Schnellv App., 11 So.2d 281—Cam¬ 
den Fire Ins. Ass’n v. Fontenot, 
App., 11 So.2d 99. 

Mich.—^Lexchin v. Mathews, 256 N.W. 
825, 269 Mich. 120. 

Mo.—^Blomeyer v. Willey, App., 161 
S.W.2d 636—^Boillot v. Income 
Guaranty Co., 120 S.W.2d 76, 233 
Mo.App. 293. 

N-.j.—O'Neil V. Bilotta, 91 A. 2d 231, 
10 N.J. 308—Smith v. Smith, 86 A. 
2d 623, 17 N.J.Super. 128--Clay- 
poole V. Motor Finance Corp., 16 
A.2d 794, 126 N.J.Law 440—Appeal 
of Dale, 86 A.2d 299, 184 N.J.Eq. 
602. 


N.C.—^Miller v. Greenwood, 10 S.B.2d 
708, 218 N.C. 146. 

Okl.—City of Mangum v. Brownlee, 
76 P.2d 174, 181 Okl. 616. 

Pa.—Seaboard Container Corp. v. 
Rothschild, 58 A.2d 800, 359 Pa. 
■61—Szemis v. Szlaohta, 98 A. 2d 

892, 172 Pa.Super. 351—Cock v. 
Mlnnich, Com.Pl., 38 Berks Co. 171. 

S.C.—Chapman v. Associated Trans¬ 
port 68 S.B.2d 465, 218 S.C. 564— 
Seay v. Southern Ry. Co., 87 S.B. 
2d 635, 208 S.C. 171—Gantt v. Belk- 
Simpson Co., 174 S.B. 1, 172 S.C. 
174. 

S.D.—^Froke v. Watertown Gas Co., 1 
N.W.2d 690, 68 S.D. 266. 

Tenn.—^Petway v. Hoover, 12 Tenn. 
App. 618. 

Tex.—Scoggins v. Curtiss & Taylor, 
Civ.App., 219 S.W. 2d 445, reversed 
on other grounds 219 S.W.2d 451, 
148 Tex. 16—Swanson v. Fort 
Worth Transit Co., Civ.App., 209 
S.W,2d 772—Gulf, C. & S. F. By. 
Co. V. Bouchillon, Civ.App., 186 
S.W.2d 1006, refused for want of 
merit—^Nunn v, Daly, Civ.App., 160 
S.W. 2d 834, error dismissed, judg¬ 
ment correct—Ketchum v. Gilles¬ 
pie, Civ.App., 146 S.W.2d 216—Suiv 
key V. Smith, Civ.App., 136 S.W.2d 

893, error refused—^Texas Oo. v. 
Betterton, Civ.App., 66 S^W.2d 
6*6 3, reversed on other groimds 88 
S.W.2d 1039, 126 Tex. 369. 

Utah.—Corpus juris dted in Utah- 
Tuft V. Brotherson, 160 P.2d 884, 
386, 106 Utah 499. 

Vt.—Utley V. Town School Dist of 
Woodbury, 9 A.2d 117, 110 Vt 622. 
Vh.—Commonwealth ex rel. Gilmer v. 

Smith, 68 S.B.2d 132, 193 Va. 1. 
Wash.—^Bryant v. Vem Cole Realty 
Co., 237 P.2d 487, 39 Wasli.2d 671. 
W.Va.—Janssen v. Carolina Lumber 
Co., 73 S.E.2d 12. 

Wls.—(Milwaukee County v. H. Neid- 
ner & Oo., 263 N.W. 468, 220 Wis. 
186, modified on other grounds 266 
N.W. 226, 220 Wls. 186, motion de¬ 
nied 266 N.W. 238, 220 Wis. 186— 
Wilke V. Milwaukee Blectric Ry. 
& Light Co.. 246 N.W. 660, 209 Wls. 
618. 

64 C.J. p 161 note 64. 

64. Ala.—Gustlu v. Dlnsmore, 14 So. 

2d 741, 31 Ala.App. 238. 

Pa.—Stollatis v. Forney, Com.Pl., 28 
Erie Co. 141. 

64 C.J. p 162 note 66. 

222 


56. Conn.—^Hauser v. Town of Fair- 
field. 10 A.2d 689, 126 Conn. 240. 
S.C.—Chapman v. Associated Trans¬ 
port 63 S.B.2d 466, 218 S.C. 654. 

64 C.J. p 162 note 66. 

56. Tex.—^Massachusetts Bonding 8t 
Ins. Co. V. Florence, Civ.App., 216 
S.W. 471. 

57. S.C.—Chapman v. Associated 
Transport, 63 S.B.2d 465, 218 S.C. 
654. 

64 C.J. p 162 note 68. 

58. Iowa»—^Hardin v. Union Mut. 
Life Ins. Co., 271 N.W. 176, 222 
Iowa 1283. 

N.C.—^Miller v. Greenwood, 10 S.B. 

2d 708, 218 N.C. 146. 

64 C.J. p 162 note 69. 

Agreement between parties 
In suit for damages caused by au¬ 
tomobile crashing into residence, 
where defendant who was an archi¬ 
tect and a contractor who frequent¬ 
ly worked for defendant but who 
did not bid on Job of repairing resi¬ 
dence, testified as to reasonable value 
of the repairs, testimony of owner of 
residence as to reasonable -value of 
the repairs after case was closed 
was clearly in rebuttal of testimony 
of defendant and contractor, and 
hence was properly admitted under 
an agreement that owner's testimony 
would be confined to rebuttaL— 
Ketchum v. Gillespie, Tex.CivA.pp., 
146 S.W.2d 216. 

59. N.T.—Mohawk Carpet Mills v. 
State, 17 N.T.S.2d 780, 173 Misc. 
319. 

S.C.—Chapman v. Associated Trans¬ 
port, 63 S.B.2d 465, 218 S.C. 664. 

64 C.J. p 162 note 70. 

6a N.Y.—Mohawk Carpet Mills v. 
State, 17 N.Y.S.2d 780. 173 Misc. 
319. 

Wash.—^Bryant v. Vern Cole Realty 
Co., 237 P.2d. 487, 39 Wash.2d 671. 
64 C.J. p 162 note 71. 

Weighing testimony 

Danger that further testimony may 
be essentially designed to remedy 
defect, rather than to put before the 
trier a truthful statement of facts, 
is for consideration of Jury in weigh¬ 
ing testimony.—^Hauser v. Town of 
Fairfield, 10 A2d 689, 126 Conn. 240. 

61. Mont.—Gilcrest v. Bowen, 24 P. 

2d 141, 96 Mont. 44. 

64 C.J. p 162 note 72. 
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Opposing counsel in open court restricting the ad¬ 
mission of further evidence,62 for the admission of 
merely cumulative evidence,® 3 immaterial evi¬ 
dence,®^ evidence to refute other evidence imma¬ 
terial to any issue,®® parol evidence to prove title 
where it is not shown that the written evidence is ei¬ 
ther lost or destroyed,®® evidence contradicting pre¬ 
vious testimony of the same party offering it,®*^ evi¬ 
dence not admissible under the pleadings,®® or evi¬ 
dence the existence and materialily of which were 
known to the party offering it before the close of 
the case,®® and which was deliberately, and with¬ 
out justification, withheld,*^® and which it does not 
appear that he could not have produced before the 
close of the case.^^ 

Refusal to reopen the case after the close of the 
evidence to admit merely impeaching testimony is 
proper and not an abuse of discretion.72 Reopening 
the case to permit one side to introduce new matter, 
and denying the other side the right to introduce 
evidence to meet such new matter, is an abuse of 
discretion^® The court may, after offering to re¬ 


open the case for all purposes, refuse to reopen 
it to receive certain specific evidence onlyJ^ It is 
an abuse of discretion to refuse to permit a party to 
correct a mistake on a material matter where to do 
so would not prejudice the other partyJ® 

§ 107. -After Commencement or Conclu¬ 

sion of Argument 

Whether or not the court will reopen the case for 
further evidence after commencement of the argument, 
or, except where prohibited by statute, after It has been 
concluded is within the discretion of the court. 

On trials before a jury, when the evidence has 
been closed on both sides and the argument of the 
cause has commenced, as a general rule no further 
evidence should be received from either party ;7® 
but the judge presiding at the trial, in the exercise 
of a sound discretion, may relax the rule under 
peculiar circumstances.'^'^ Whether or not the court 
will reopen the case for further evidence after com¬ 
mencement of the argument*^® or, except where pro¬ 
hibited by statute,*^® whether the court will admit 


62. Tex.—Swanson v. Fort Worth 
Transit Co., Civ.App., 209 S.W.2d 
772. 

63. Cal.—^Middlekauf v. Vinson, 234 
P.2d 742, 106 Cal.App.2d 204. 

Mich.—-White v. Grismore, 53 N.W. 

2d 499. 333 Mich. 568. 

Wis.—^Milwaukee County v. EC. Neid- 
ner & Co., 263 N.W. 468, 220 Wis. 
185, modified on other grounds 265 
N.W. 226, 220 Wis. 185, motion de¬ 
nied 266 N.W. 238, 220 Wis. 185. 

64 C.J. p 162 note 73. 

Beopening for oumulative evidenoe 
If proffered evidence, although cu¬ 
mulative, may materially aid in pre¬ 
sentation and determination of case, 
motion should be granted, provided 
there is no inexcusable fault or delay 
on part of party making such re¬ 
quest—^Mohawk Carpet Mills v. 
State, 17 N.Y.S.2d 780, 173 Misc. 319. 

64. Ark.—Seaman Store Co. v. Bon¬ 
ner, 113 S.W.2d 1106, 195 Ark. 663. 

Pa.—^Koch V. Ziegler, 196 A. 662, 130 
Pa.Super. 168. 

Tex.—^Keahey v. Bryant Civ.App., 
134 S.W. 409. 

Va.—Commonwealth ex rel. Gilmer 
V. Smith, 68 S.E.2d 132, 193 Va. 1. 

65. Colo.—^Layton v. Kirkendall, 38 
P. 66, 20 Colo. 236. 

66- Ga.—^Leake v. J. R. King Dry 
Goods Co., 62 S.E. 729, 6 Ga.App. 
102 . 

67. R.I.—Grant v. Berger, 100 A. 
247. 

66. Tex.—Sovereign Camp, W. O. W. 
V. James, Clv.App., 230 S.W. 436. 

69. Ill.~Scully V. Wilhelm, 15 N.B. 
2d 313, 368 IIL 673. 


Pa.—^Ebersole v. Beistline, Com.Pl., 
62 Dauph.Co. 228. 

64 C.J. p 162 note 79. 

70. Ill.—^Herricks v. Chicago & B. I. 
R. Co., 100 N.E. 897, 267 Ill. 264. 

Pa.—^Ebersole v. Beistline, Com.Pl., 
62 Dauph.Co. 228. 

71. Ill.—Scully V. Wilhelm, 16 N.E. 
2d 313, 368 Ill. 673. 

Okl.—City of Mangum v. Brownlee, 
76 P.2d 174, 181 Okl. 616. 

Wis.—^Milwaukee County v. EL Neid- 
ner & Co., 263 N.W. 468, 220 Wis. 
186, modified on other grounds 265 
N.W. 226, 220 Wis. 185, motion de¬ 
nied 266 N.W. 238, 220 Wis. 186. 

64 C.J. p 162 note 81. 

72. La.—^Hamman v. Emerson, 66 
So. 765, 135 La. 629. 

73. Vt—Phelps T. Utley, 101 A. 
1011, 92 Vt 40. 

74. Kan.—^Hazen v. Perriter, 269 P. 
788, 124 Kan. 261. 

75^ Neb.—^Baxter v, Nebraska Bldg. 
& Inv. Co., 192 N.W. 235, 109 Neb. 
748. 

76. Ill.—Kretzmann v. American De¬ 
velopment Co., 6 jr.B.2d 602, 288 
IlLApp. 623. 

La.—^Ingargiola v. Schnell, App., 11 
So.2d 281. 

S.C.—Corpus Juris quoted iu Daniel 
v. Tower Trucking Co., 82 S.E.2d 

5, 10. 205 S.C. 333. 

V€u—George v. Pilcher, 28 Gratt 299, 
69 Va. 299, 26 Am.R. 350. 

77. La.—^Ingargiola v. Schnell, App., 
11 So.2d 281. 

S.C.—Corpus Juris quoted in Daniel 
V. Tower Trucking Co., 32 S.E.2d 

6, 10, 205 S.a 333. 

223 


Va.—George v. Pilcher, 28 Gratt 299, 
69 Va. 299, 26 Am.It. 850. 

78. La.—^Rea v. Dow Motor Co., 
App., 36 So.2d 750——Ingargiola v. 
Schnell, App., 11 So.2d 281. 

N.J.—Carlo v. Okonite-Callender Ca¬ 
ble Co., 69 A.2d 734, 3 N.J. 263. 

S.C.—Corpus Juris quoted iu Daniel 
V. Tower Trucking Co., 32 S.B.2d 
6, 10, 205 S.C. 333. 

Tex.—Gulf, C. & S. P. Ry. Co. v. 
Bouchillon, Civ. App., 186 S.W.2d 
1006, refused for want of merit— 
Southern Underwriters v. Hodges, 
Civ.App., 141 S.W.2d 707, error re¬ 
fused. 

64 C.J. p 163 note 88. 

Beopening of case liSld proper 
Conn.—^McWilliams v. American Fi¬ 
delity Co., 102 A.2d 345, 140 Conn. 
672. 

Ill.—Nordman v. Carlson, 10 N.E.2d 
63, 291 IlLApp. 438. 

Tex.—Texas & P. Ry. Co. v. Smith, 
Civ.App., 116 S.W.2d 1288, error 
dismissed. 

64 C.J. p 163 note 88 [a3. 

Refusal to open case held proper 
Conn.—^Lawrence v. Abrams, 186 A. 
414, 121 Conn. 480. 

Wis.—^Held v. Draeger, 49 N.W. 2d 
750, 260 Wis. 70. 

64 C.J. p 163 note 88 [c]. 

79. S.C.—Corpus Juris quoted in 
Daniel v. Tower Trucking Co., 32 
S.E.2d 5, 10, 205 S.C. 338. 

Waiver of argruinent 
Under a statute providing that a 
case cannot be reopened for addi¬ 
tional evidence after the conclusion 
of the argument, when the argument 
I is waived, that Is In legal effect the 
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evidence after argument has been concluded, 
is within the discretion of the court If, however, 
the introduction of such additional evidence takes 
the adverse party by surprise, he should be allowed 
time and opportunity, if desired, to meet it with 
further evidence on his side.Si In a case where 
the rejection of further testimony causes peculiar 
hardship, a new trial may be granted.^2 

§ 108. — After Motions for Disposal of 
Case by Court 

It Is within* the sound discretion of the court 
whether or not It will allow the case to be reopened 


after a motion for disposal of the case by the court has 
been made. 

It is within the sound discretion of the court wheth¬ 
er or not it will allow the case to be reopened for the 
further introduction of evidence after a motion or re¬ 
quest for a nonsuit,to set aside the verdict,^^ di¬ 
rected verdict,judgment,^® dismissal,87 peremptory 
instruction,®8 or a demurrer to the evidence,®® or 
withdrawal of the case from the jury,®® and the case 
may be reopened after the court has announced its 
intention as to its ruling on the request, motion, or 
demurrer,®! or has granted it,®2 or has denied it,®® 
or after the motion has been granted, if the order 


same as a closing: of the argniment. 
—^AJabama Great Southern R. Co, v. 
Smith. 96 So. 239, 209 Ala. 801—Gus- 
tin V. Dinsmore, 14 So.2d 741, 81 Ala. 
App. 238. 

80. N.J.—Carlo v. Okonite-Callender 
Cable Co.. 69 A.2d 734. 3 N.J. 263 
—Smith V. Smith. 85 A.2d 528. 17 
N.J.Super. 128. 

N.C.—Miller v. Greenwood. 10 S.E.2d 
708. 218 N.C. 146. 

Or.—^Beck v. General Ins. Co. of 
America. 18 P.2d 579, 141 Or. 446. 
Pa.—Rahe v. Fldellty-Philadelphia 
Trust Co.. 178 A, 467, 818 Pa. 376 
—^Bachman r. Cook, 97 Plttsb.Legr. 
J. 299. 

S.C.—Ooxpiui Jtizls q.iiot6d 1& Daniel 
V. Tower Trucking: Co.. 82 S.E.2d 
5, 10. 205 S.C. 833. 

Tex.—Surkey v. Smith. Clv.App., 136 
S.W’.2d 893. error refused. 

64 C.J. p 163 note 90. 

81< S.C.—Corpus Juris quoted In 
Daniel v. Tower Trucking: Co., 32 
S.E.2d 5. 10, 205 S.C. 333. 

64 C.J. p 164 note 91. 

82. N.C.—•Williams v. Averitt. 10 N. 

a 808. 

S.C.—Corpus Juris quoted in Daniel 
V. Tower Trucking: Co., 32 S,E.2d 
5. 10, 205 S.C. 883. 

83. Cal.—Greene v. Atchison, T. & 
S. P. Ry. Co., 260 P.2d 834, 120 Cal. 
App.2d 135—^Manford v. Coats, 45 
P.2d 395, 6 Cal.App.2d 743. 

Conn.—Cinque v. Orlando, 102 A.2d 
632. 140 Conn. 591. 

Idaho.—Stearns v. Norton, 220 P.2d 
1067, 70 Idaho 485. 

Neb.—Hall v. Vakiner. 248 N.W. 70, 
124 Neb. 741. 

N.H.—Smith v. Bailey, 23 A.2d 863, 
91 N.BL 607—^Dowse v. Maine Cent. 

R. R.. 20 A.2d 629, 91 N.H. 419. 
N.J.—Claypoole v. Motor Finance 

Corp., 15 A.2d 794, 125 N.J.Daw 
440. 

N.C.—^Pearson v. Simon, 177 S,E. 124, 
207 N.C. 361. 

S.C.—Seay v. Southern Ry. Co., 37 

S. B.2d 536, 208 S.C. 171—Hender¬ 
son V. Capital Life & Health Ins. 
Co., 18 S.E.2d 605, 199 S.C. 100. 

64 C.J. p 164 note 93. 


Second motion for nonsuit 

Refusal to allow counsel for a de¬ 
fendant to cross-examine witness re¬ 
called by plaintiff after plaintiff had 
been allowed to reopen Its case, and 
had then reclosed its case, and afte'> 
defendant had declined to cross-ex¬ 
amine the witness and had made a 
second motion for nonsuit that was 
refused by the court, was not an 
abuse of discretion.—Seaboard Con¬ 
tainer Corp. V. Rothschild, 58 A.2d 
800, 359 Pa. 51. 

84, Va.—City of Richmond v. Best. 
28 S.B.2d 224, 180 Va. 429. 

85- IT.S.—Angco v. Standard Oil Co. 
, of California, C.O.A.Hawail. 66 F. 
2d 929. 

Ark.—^Bradshaw v. Darby, 146 S.W. 

2d 547, 201 Ark. 670. 

Cal.—^Engstrom v. Auburn Auto. 
Sales Corp., 77 P.2d 1059, 11 Cal.2d 
64. 

U.C.—^Knight ▼. Sontag, Mun.App., 
99 A.2d 217. 

Fla.—^Eli Witt Cigar & Tobacco Co. 

V. Matatics, 55 So.2d 649. 

Ill.—Halowatsky v. Central Grey¬ 
hound Lines, 36 N.B.2d 641, 811 Ill. 
App. 127. 

Iowa.—^Newland v, G. McClelland & 
Son, 260 N.W. 229, 217 Iowa 668. 
Ky,—Reed V. Tipton. 212 S.W.2d 628, 
807 Ky. 862—^Lawyers' Realty Co. 
V. Bank of Ludlow, 76 S.W.2d 920, 
266 Ky. 676. 

Mich.—Conover v, Hecker, 26 N.W.2d 
774, 817 Mich. 285—Oestrike v. 

Neifert, 265 N.W. 226, 267 Mich. 
462. 

Minn.—^Abar v. Ramsey Motor Serv¬ 
ice, 263 N.W. 917, 196 Minn. 697. 
Mo.—^Norman v. Jefferson City Coca- 
Cola Bottling: Co., App., 211 S.W.2d 
562. 

Neb.—r-Harlau County v. Thompson, 
248 N.W. 801, 126 Neb. 66. 

N.J.—Claypoole v. Motor Finance 
Corp., 15 A.2d 794, 125 N.J.Law 
440. 

Ohio.—McMullen v. F. & R. Lazarus 
& Co.. App., 107 N.E.2d 260, 

Tenn.—^Bellisomi v. Kenny, 206 S.W. 
2d 787, 186 Tenn. 651. 
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W.Va.—Janssen v. Carolina Lumber 
Co., 73 S.E.2d 12. 

64 C.J. p 164 note 94. 

Abuse of discretion not shown 
A motion to reopen the case for 
the Introduction of further evidence, 
presented orally after the court had 
allowed defendant’s motion for a di¬ 
rected verdict, without offer of evi¬ 
dence which would be introduced or 
statement as to the nature of pur¬ 
ported additional evidence, was not 
improperly denied.—Gunderson v. 
First Nat. Bank, 16 N.E.2d 306, 296 
IlLApp. 111. 

86. U.S.—Olson V, tJ. S., C.A.S.D., 
176 F.2d 610. 

87. Mo.—Conley v. Dee, App., 246 S. 
W.2d 386. 

N.J.—Carlo v. Okonlte-CaJlender Ca¬ 
ble Co., 69 A.2d 734, 8 N.J. 263— 
Smith V. Smith, 85 A.2d 623, 17 N. 
J.Super. 128. 

64 C.J. p 164 note 95. 

88. Miss.—Scott V. McCllnton, 58 So. 
2d 918, 214 Miss. 364—American 
Life Ins. Co. v. Walker, 43 So.2d 
657, 208 Miss. 1. 

Pa.—^Ebersole v. Belstllne, 82 A2d 
11, 368 Pa. 12. 

64 C.J. p 164 note 96. 

89. Kan.—^Heck v. Qulndaro Tp. in 
Wyandotte County, 216 P. 293, 113 
Kan. 647. 

64 C.J. p 164 note 97. 

90. Wash.—^American Surety Co. of 
New York v. Heether, 228 P. 857, 
131 Wash. 73. 

91. Ohio.—^Bauer v. Heaton, 88 N.E. 
2d 413, 68 Ohio App. 181. 

64 C.J. p 164 note 99. 

92- Colo.—McKinley v. Denver & R 
G. W. R. Co., 201 P.2d 905, 119 
Colo. 203. 

Fla.—^Pavlis v. Atlas-Imperial Diesel 
Engine Co., 163 So. 616, 121 Fla. 
185. 

Ind.—Sanders v. Ryan, 41 N.E.2d 833, 
112 Ind.App. 470. 

64 C.J. p 164 note 1. 

93. R.L—^Lomastro v. Hamilton, 68 
A.2d 39, 76 R.I. 114. 

64 C.J. p 164 note 2. 
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has not been written, or entered on the minutes^^ or 
signed.^® In the exercise of this discretion the 
court should reopen the case to receive evidence in¬ 
advertently omitted,^® or evidence the admission of 
which is necessary for the proper and just disposi¬ 
tion of the case,®*^ or which would, if received, af¬ 
fect the ruling of the court on the motion,®® or 
where the rulings of the court prevented his show¬ 
ing of proof on his case in chief,®® especially where 
no delay or inconvenience will result from such ad¬ 
mission.^ 

On the other hand, the court may properly refuse 
to reopen the case to receive cumulative evidence,® 
evidence having no legitimate bearing on the issues,® 
or evidence which was available for introduction at 
the proper time,^ and it may properly refuse where 
not requested to reopen, the party merely suggesting 
that he would ask to reopen if the court thought 
he had the duty of proving certain facts.® A case 
will not be reopened at a subsequent term of court 
in order to allow introduction of evidence where the 
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party seeking to introduce it had demurred to the 
evidence, which demurrer was overruled, had then 
introduced some testimony, and then withdrawn it 
and attempted to insist on the demurrer.® Where a 
statute provides that the court shall allow addi¬ 
tional evidence after demurrer to the evidence, the 
court must permit such evidence to be introduced.^ 

§ 109. -At Subsequent Stages of Pro¬ 

ceeding 

It Is discretionary with the court whether or not It 
will reopen the case and admit further evidence at sub¬ 
sequent stages of the proceeding. 

It is discretionary with the court whether or not 
it will reopen the case and admit further evidence 
after settlement of instructions,® during the charge 
to the jury,® after the charge,^® before the case is 
submitted to the jury,^! or after submission,^® al¬ 
though after submission it is improper to permit 
introduction of evidence on a new subject.^® Like¬ 
wise, it has been held discretionary to reopen for 
further evidence after the jury have retired,^^ or if 


^ Ga.—^Pitts V. Florida Cent., etc., 
R Co., 42 S.E. 883, 116 Oa. 1013. 

95. Ga.--Penn v. Georgia, etc., R. 
Co.. 60 S.E. 172, 129 Ga. 856— 
Moore v. Dixie Fire Ins. Co., 92 S. 
E. 302,19 aa.App. 800. 

96. Ga.—^Bowers v. Fred W. Amend 
Co., 35 S.E.2d 16, 72 Ga.App. 714. 

Miss.—Scott y. McClinton, 68 So.2d 
913, 214 Miss. 364. 

Mo.—Conley v. Dee, App., 246 S.W.2d 

886 . 

N.H.—Smith y. Bailey, 23 A.2d 368, 
91 N.H. 607. 

N.M.—^Primus y. City of Hot Springs, 
256 P.2d 1065, 67 N.M. 190. 

64 C.J. p 164 note 6. 

97. Cal.—^Eatwell v. Beck, 267 P.2d 
643, 41 Cal.2d 128. 

N.J.—Carlo v. Okonite-Callender Car 
hie Co., 69 A2d 734. 8 N.J. 258. 

S.C.—Henderson y. Capital Life & 
Health Ins. Co., 18 S.E.2d 606, 199 
S.C. 100. 

S.D.—^Froke y. Watertown Gas C6., 1 
N.W.2d 690. 68 S.D. 266. 

64 C.J. p 164 note 6. 

98. Ohio.—Siegal y. Portage Yellow 
Cab Co., 155 N.E. 145, 23 Ohio App. 
438. 

Wash.—Edmonds y. Longyiew, P. & 
N. Ry. Co., 242 P. 19, 137 Wash. 
264. 

99. Mich.—Gray Clothes y. Michaels, 
Stem & Co., 209 N.W. 818, 286 
Mich. 665. 

64 C.J. p 166 note 8. 

L Minn.—Jakula y. Starkey, 200 N, 
W. 811. 161 Minn. 58. 

Si U.S.—Angco y. Standard Oil Co. 
of California, C.CA-Hawail, 66 F. 
2d 929. 
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Minn.—^Abar y. Ramsey Motor Sery- 
ice. 263 N.W. 917, 196 Minn. 6.97. 

64 C.J. p 166 note 10. 

3. U.S.—Zanone y. Oceanic Steam 
Navigation Co., N.Y.. 177 F. 912, 
101 C.C.A 192. 

4. U.S.—Angco y. Standard Oil Co. 
of Califomic^ C.C.AHawaii, 66 F. 
2d 929. 

Minn.—Abar v. Ramsey Motor Serv¬ 
ice, 263 N.W. 917, 195 Minn. 697. 

Or.—O'Brien v. Dunigan, 210 P.2d 
667, 187 Or. 227. 

Pa.—^Ebersole y. Beistline, 82 A.2d 
11, 368 Pa. 12. 

64 CJ. p 166 note 12. 

Oversight or surprise 

Trial court which nonsuited plain¬ 
tiffs did not abuse its discretion in 
refusing plaintiffs' motion for leave 
to offer further testimony to prove 
a material allegation in the com¬ 
plaint, where plaintiffs did not plead 
oversight or surprise.—Seay v. 
Southern Ry. Co., 87 S.E.2d 636, 208 

5. C. 171. 

5^ Iowa.—^In re Fetterman's Estate, 
222 N.W. 872, 207 Iowa 262. 

6b Mo.—Collins v. Wayne Lumber 
Co., 81 S.W. 24, 128 Mo. 461. 

7- Va.—^Lavenstein y. MaUe, 182 S. 
E. 844, 146 Va. 789. 

8. Mont.—Gilcrest v. Bowen. 24 P.2d 
141, 96 Mont. 44—^Brange y. Bow¬ 
en. 186 P. 680, 67 Mont. 77. 

9. R.L—Case v. Dodge, 29 A. 786, 
18 R.L 661. 

la Pa.—^Koch y. Ziegler, 196 A^ 662, 
130 Pa.Super. 168. 

64 C.J. p 166 note 18. 
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Befnsal held proper 

Pa.—^Koch v. Ziegler, supra. 

Tex.—Surkey v. Smith, Civ.App., 186 
S.W.2d 893. error refused. 

64 C.J. p 166 note 18 [a]. 

IL Ohio.—^Martin v. Hooffstetter, 
App., 42 N.E.2d 656. 

W.Va.—Janssen v. Carolina Lumber 
Co., 78 S.E.2d 12. 

64 CJ. p 166 note 19. 

12. N.J.—Carlo v. Okonite-Callender 
Cable Co.. 69 A2d 734, 8 N.J. 268.. 

64 C.J. p 166 note 20. 

Befnsal held proper 
Where during plaintiffs' final argu¬ 
ment court granted plaintiffs' mo¬ 
tion to amend complaint to conform 
to proof that defendant bus driver 
had violated statute, defendants ob¬ 
jected to motion on ground that de¬ 
fendants had not had opportunity to 
answer plaintiffs' argument, court 
gave defendants an opportimity to 
argrue it but they declined and with¬ 
drew objection, motion of defendants 
for permission to put in additional 
evidence made for first time after 
case had been submitted to jury was 
properly denied.—^McClure v. Connec¬ 
ticut Co., 67 A.2d 407, 135 Conn. 699. 

13. N.J.—Wait y. B:rewson, 86 A. 
742. 69 N.J.Law 71. 

14. N.C.—^Miller v. Greenwood, 10 
S.E.2d 708. 218 N.C. 146. 

64 C.J. p 165 note 22. 

Befnsal held not abuse of discretion 
Mich.—^Helmer v. Dearborn Nat. Ins. 

Co., 30 N.W.2d 899, 819 Mich. 696. 
64 C.J. p 166 note 22 [a], 

Beopening held improper 
In suit against Indorser of note, 
where undisputed testimony was in- 
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the jury come into court for information,although 
the allowing of additional evidence to go to the jury 
after they have retired has been held improper,^® 
and it has been held that the presence^^ and con¬ 
sent's of the parties is necessary before the jury 
can reexamine a witness. 

The court may, in its discretion, allow or refuse 
the reopening of the case to introduce further evi¬ 
dence after the jury have returned into court to 
give the verdict,or after they have given their 
verdict,20 or after findings have been returned and 
the juiy discharged,^! although it has been held that, 
after a verdict is directed and the jury discharged, 
or where the case has been closed and the jury dis- 
missed,ss the court cannot reopen the case for the 
admission of new evidence. It is not proper to re¬ 
open the case for additional evidence after the jury 
have disagreed,^^ The case may be reopened after 
motion for a new trial,25 but not after judgment 
however, where the judgment has not been signed, 
it is in the discretion of the trial court whether 
the case should be reopened.27 Statutes providing 
ways in which a judgment may be revised have 
been held not to control in applications to reopen a 
case for limited purposes after rendition of a judg¬ 
ment, but before it is signed.28 


R 110. -- What Further Evidence Admit¬ 

ted 

It is discretionary with the court what further evi¬ 
dence It will hear after the case has been reopened. 

It is discretionary with the court what further evi¬ 
dence it will hear after the case has been reopened.29 
Thus, if the court grants leave to introduce further 
specific testimony, it is discretionary with the court 
whether it will permit the introduction of evidence 
other than that specified.^® It may properly refuse 
to receive cumulative evidence on matters other than 
those for proof of which the case was reopened.®! 
Having permitted the case to be reopened to re¬ 
ceive the testimony of one witness, the court may 
properly refuse to hear other witnesses.®^ Where 
the court has announced that it will reopen the case 
in order to admit certain specified evidence, to which 
defendant objects, the admission may be made in 
defendant’s absence,®® 

§ 111. - Right of Adverse Party to Reply 

If the other party can show that he can probably 
repel the evidence which the court permits to be intro¬ 
duced after the reopening of the case, the court should 
permit him to do so. 

If the other party can show that he can probably 
repel the evidence which the court permits to be in¬ 


troduced that prior to suit a prior 
Indorser had been released from lia¬ 
bility, and Jury had retired, reopen- 
ing case and aJlowinsr plaintiff to in¬ 
troduce other testimony creating: dis¬ 
pute as to whether prior indorser 
had been released was error.—Gustin 
V. Dinsmore, 14 So. 2d 741, 31 Ala. 
App. 238. 

15- Ter.—Griffin v. Barbee, 68 S.W. 
698, 23 Ter.Ciy.App. 325. 

64 C.J. p 165 note 23. 

16 - Ky.—^Taylor v. Louisville Public 
Warehouse Co., 72 S.W. 20, 24 Ky. 
L. 1656. 

N.J.—Wait V. Krewson, 85 A. 742, 69 
N.J.Law 71. 

17. ]sr.J.— Ferine v. Van Note, 4 N.J. 
Law 169. 

64 C.J. p 165 note 25. 

18. N.Y.—^Brown v. Cowell, 12 

Johns. 384. 

19. U.S.—^Riley v. Cooper, 20 F.Cas. 
No.11,836, 1 Cranch C.C. 166. 

^ Ill.—Scully V. Wilhelm, 16 N.B. 
2d 813, 368 Ill. 573. 

Minn.—Ooxpns Juris cited in Matt- 
feld V. Nester, 32 N.W.2d 291, 303. 
Pa.—^Leister v. Miller, Coin.Pl., 5 
ChestCo. 78. 

64 C.J. p 165 note 28. 

Beopening: held improper 
Where court refused to disregrard 
verdict as being: without evidence 
to support it, court was without au¬ 


thority thereafter to hear further 
evidence.—Vestal v. Bost, TexCiv. 
App., 212 S.W.2d 847, refused no re¬ 
versible error. 

21. Kan.—^Randall v. Randall, 166 P. 
616, 101 Kan. 341. 

22. U.S.—^Lang:don v. Taylor, N.T., 
180 P. 386, 103 C.aA 63i; 

23. N.T.—^Kram v. Manufacturers 
Trust Co., 265 N.Y.S. 641, 238 App. 
Div. 680, motion denied 266 N.Y.S. 
942, 240 App.Div. 812. 

24. U.S.—Walz V. Fidellty-Phcenix 
Fire Ins. Co. of New Yorlc, C.C.A 
Mich., 10 F.2d 22, certiorari denied 
46 S.Ct. 481, 271 U.S. 665, 70 L.Bd. 
1140. 

25. Tex.—^Prlddy v. Tabor, Civ.App., 
189 S.W. 111. 

28. Ala.—Gluck v. Cox, 8 So. 161, 90 
Ala. 331. 

The zeopenlngr of trial after Judgr- 
xnent is g:ovemed by more strlng:ent 
rules than motion to reopen case for 
further proof after having: been com¬ 
pleted, but before Judgment has been 
entered, which merely requests an 
opportunity to present further testi¬ 
mony before Judgment is rendered; 
and a motion to reopen case for fur¬ 
ther proof after having: been com¬ 
pleted, but before Judgment has been 
entered. Is not considered as a **mo- 
tion for new trial*’ on gnround of new¬ 
ly discovered evidence.—^Mohawk 
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Carpet Mills v. State, 17 N.Y.S.2d 
780, 173 Misc. 319. 

27. Leu—^Rea v. Dow Motor Co., 

App., 36 So.2d 760. 

28. Leu—^Rea v. Dow Motor Co., 

supreu 

29. Conn.—^Ailing: v. Weissmein, 69 

A. 419, 77 Conn. 394. 

64 C.J. p 166 note 34. 

Buies as to character of evidence ad. 
missible not altered 
Rule of civil procedure authoriz¬ 
ing: court to permit offer of additional 
evidence at any time, where clearly 
necessary to administration of Jus¬ 
tice, authorizes admission of evidence 
which would otherwise be inadmis¬ 
sible because offered too late, if Jus¬ 
tice mig:ht otherwise misciirry, but 
does not alter rules as to character of 
evidence admissible.—^Brandon v. 
Schroeder, Civ.App., 167 S.W.2d 699, 
cause remanded 172 S.W,2d 488, 141 
Tex. 319. 

30. Neb.—Omaha Real Bstate, etc., 
Co. V. Reiter, 66 N.W. 658, 47 Neb. 
692. 

64 C.J. p 166 note 35. 

31. Ind.—Beatson v. Bowers, 91 N. 

B. 922, 174 Ind. 601. 

32. Okl.—Collum v. Stokes, 293 P. 
1036, 146 Okl. 176. 

33. Mass.—Short v. Farmer, 156 N. 
B. 786, 260 Mass. 102. 
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troduced after the reopening of the case,34 and that 
it takes him by surprise,35 the court should permit 
him to do so,35 and should postpone,37 adjourn,38 
or continue33 the case, on his request that the court 
should do so, but it need not permit him to introduce 
testimony not in reply to the new matter.40 Where 
permission to reply is not asked, the court need not 
admit the testimony in reply.41 

§ 112. -Application to Reopen 

In order to reopen the case, a proper application. 
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which should show a sufficient excuse for not Introduc¬ 
ing the evidence before, and also that It would mate¬ 
rially influence the verdict, must be made. 

The party desiring to have the case reopened must 
make a proper application therefor,43 and should 
show a sufficient excuse for not introducing the 
evidence before, and also that it would materially 
influence the verdict.43 An affidavit filed to secure 
a reopening and showing what testimony will be 
given if the case is reopened cannot be regarded as 
the testimony of affiant and his witnesses.44 


C. OBJECTIONS, MOTIONS TO STRIKE, AND EXCEPTIONS 


1. Objections 


§ 113. Right to Object in General 

A litigant has the right, subject to reasonable reg¬ 
ulation, to object to the Introduction of Improper evi¬ 
dence. 

A litigant has the right to object to the introduc¬ 
tion of improper evidence ;45 and, although the exer¬ 
cise of such right is subject to reasonable regula- 
tions,45 the trial court is without power to deprive 


counsel of their right to make a record by proper 
objections.47 However, a party in default cannot 
object to testimony offered.48 The right to object 
to evidence illegally obtained is personal to the par¬ 
ty aggrieved ;43 and an objection to an answer, 
solely on the ground of want of responsiveness,®® 
and the right to have it stricken on that ground, as 
discussed infra § 137, is available only to the party 


34. Ga.—Mathews v. Bosworth, 76 
Ga. 19. 

S.C.—Corpus Tuxls guoted in Daniel 
V. Tower Trucking Co., 32 S.E.2d 
5, 10, 205 S.C. 333. 

85. S.C.—Corpus dtuls guoted in 
Daniel v. Tower Trucking Co., 82 
S.E.2d 6, 10, 205 S.C. 333. 

Va.—George v. Pilcher. 28 Gratt. 299, 
69 Va. 399, 26 Am.R. 850. 

36. Fla.—^Pavlis v. Atlas-Imperial 
Diesel Engine Co., 168 So. 515, 121 
Fla. 185. 

S.C.—Corpus Juris guoted in Daniel 
V. Tower Trucking Co., 32 S.E.2d 
5, 10. 205 S.C. 333. 

64 C.J. p 166 note 42. 

37. G &.—^Mathews V. Bosworth, 76 
Ga. 19. 

S.C.—Corpus Juris guoted in Daniel 
V. Tower Trucking Co., 32 S.E.2d 
5, 10, 205 S.C. 338. 

38. N.T.—^Fell V. New York Loco¬ 
motive Works, 3 N.T.S. 381, 50 
Hun 602. 

S.C.—Corpus Juris guoted in Daniel 
V. Tower Trucking Co., 82 S.E.2d 
5, 10, 205 S.C. 333. 

39. Ky.—^Taylor v. Shemwell, 4 B. 
Mon. 575. 

S.C.—Corpus Juris guoted in Daniel 
V. Tower Trucking Co., 32 S.E.2d 
5, 10, 205 S.C. 338. 

▲pplioatlou for continuance not 
shown 

Where case was reopened, without 

objection, plaintilTs objection to de¬ 
fendant's evidence on ground that 

plaintilTs rebuttal witnesses could 


not be present was properly over¬ 
ruled, where plaintilC made no appli¬ 
cation for continuance, and no show¬ 
ing with respect to expected proof, 
and court accorded him reasonable 
time to produce rebutting evidence. 
—Cretors v. Troyer, 247 N.W. 558, 
68 N.D. 231. 

4a Mo.—^Beil v. Gaertner, 197 S.W. 

2d 611, 855 Mo. 617. 

S.C.—Corpus Juris guoted in Daniel 

V. Tower Trucking Co., 32 S.E.2d 
5, 10, 205 S.C. 833. 

64 C.J. p 166 note 46. 

41. Wash.—HeilC v. Coulter, 92 P. 
436, 47 Wash. 678. 

4d. Cal.—^Hedstrom v. Union Trust 
Co., 94 P. 386, 7 Cal.App. 278. 

64 C.J. p 166 note 48. 

43. Cal.—Hedstrom v. Union Trust 
Co., supra. 

Ky.—^Haley v. Hickman, Litt.Sel.Cas. 
266. 

44. Cal.—^Robertson v. Buckler, 170 
P. 424, 177 Cal. 202. 

45. Tex.—^Texas Employers* Ins. 

Ass*n V. Drayton, Clv.App., 173 S. 

W. 2d 782, error refused. 

Duty of attorney 

i It is the duty of an attorney rep¬ 
resenting his client in the trial of a 
case to see that only competent evi¬ 
dence is introduced against him.— 
Texas Employers* Ins. Ass'n v. Dray¬ 
ton, supra—^McMahan v. City of Abi¬ 
lene, Tex.Civ.App., 8 S.W.2d 554. 

4a Mo.—^Tumbow V. Kansas City 
Rys. Co., 211 S.W. 41, 277 Mo. 644. 
64 C.J. p 166 note 53. 
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Objections by associate counsel see 
infra S 162. 

Premature objections see infra § 119. 

47. Iowa.—^Morrison v. McLaughlin, 
182 N.W. 671, 191 Iowa 474. 

64 C.J. p 166 note 52. 

Objections with respect to evidence 
or witnesses: 

As basis for: 

New Trial see New Trial S 46. 
Review on appeal or error see 
Appeal and Error §§ 289-296. 
Competency of witnesses see the 
C.J.S. title Witnesses §§ 115- 
119, 130, 246-251, 302-305, also 
70 C.J. p 184 note 70-p 193 note 
12-p 202 note 85-p 870 note 42-p 
376 note 87-p 456 note 82-p 460 
note 44. 

Depositions see Depositions §§ 99- 
105. 

In: 

Criminal prosecutions see Crim¬ 
inal Law §§ 1058-1066. 
Proceedings before referee see 
References § 107. 

On trial by court see infra S 592. 

48. Utah.—^Doyle v. West Temple 
Terrace Co., 135 P. 103, 43 Utah 
277. 

64 C.J. p 166 note 54. 

49. U.S.—U. S. V. Lee Hee, C.C.A.N. 
T., 60 P.2d 924. 

50. Ala.—^Rowe v. Alabama Power 
Co., 167 So. 324, 232 Ala. 257— 
Shriner v. Meyer, 55 So. 156, 171 
Ala. 112, Ann.Cas.l913A 1103— 
0*Neal V. McKinna, 22 So. 905, 116 
Ala. 606. 

64 C.J. p 167 note 56. 
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asking the question. If the fonn of a question does 
not indicate that it seeks to elicit evidence, or what 
response the witness is expected to make, an objec¬ 
tion to the question is properly overruled, since if 
the answer is considered irrelevant or improper, the 
remedy is to object thereto and reserve an excep- 
tion.5i 

The right to object to cross-examination of a 
plaintiff’s witness on the ground that it is as to a 
point not brought on the direct examination is in 
plaintiff,52 and not in a codefendant.52 An objection 
that the cross-examination of a witness was unduly 
restricted can be made only by a party w-hose coimsel 
sought to cross-examine the witness.®^ A party 
who, on cross-examination of his adversary’s wit¬ 
ness, elicits testimony which is incompetent or prej¬ 
udicial to himself,^® qj. in favor of his adversary,56 
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cannot object to its admission. 

Objections by coparty. Where evidence sought to 
be elicited by one of two defendants is incompetent 
for any purpose, the other defendant may object 
thereto, although no objection is made by plaintiff.57 

Trial judge. The action of the trial judge in ob¬ 
jecting to a question to plaintiff on cross-examina¬ 
tion, and in then sustaining his own objection, is not 
ordinarily to be commended.®^ 

§ 114. Waiver or Estoppel 

A party, by his acts or omissions, may waive, or 
be estopped to make, objections to the admission or 
exclusion of evidence. 

A party may, by his acts or omissions, waive, or be 
estopped to make, objections to the admission^® or 


51. Ala.—V. J. Forrester & Bro. v. 
J. A. May Co., 57 So. 64, 8 AlaAipp. 
281. 

52. Cal.—^Burke t. Dillingham, 258 
P. 627, 84 Cal.App. 786. 

63. Cal.—^Burke v. Dillingham, su¬ 
pra. 

64. Mont.—Bingham v. National 
Bank of Montana, 72 P.2d 90, 106 
Mont 159, 118 A.L.H. 816. 

Ck>aefeadaiLt 

A defendant could not complain 
that cross-examination was unduly 
restricted, where such defendant's 
counsel did not cross-examine wit¬ 
ness but witness was cross-examined 
by counsel for other defendants.— 
Bingham v. National Bank of Mon¬ 
tana, supra. 

65. Mich.—Dikeman v. Arnold, 47 N. 
W. 118, 83 Mich, 218. 

70 C.J. p 697 note 81. 

66. D.C.—Cramer v. Cullinane, 9 D. 
C. 197. 

67. Cal.—^Kimic v. San Jose-Lios Ga¬ 
tos Interurbau Ry. Co., 104 P. 986, 
156 CaL 379. 

68. Cal.—^De Bock v. De Bock, 184 
P. 890, 43 CaLApp. 288. 

66. La.—€k>rptui Juris cited la Rope 
V. Gordon, 173 So. 177, 178, 186 
La. 697—Corpus Juris cited la 
Acosta y. Lea, App., 56 So.2d 201, 
202 . 

Mo.—Sullivan v. Union Blectiio 
Light & Power Co., 56 S.W.2d 97, 
881 Mo. 1065. 

Neb.—Corpus Juris a^oted la In re 
Kaiser's Estate, 34 N.W.2d 866, 
374, 150 Neb. 295. 

64 aJ p 167 note 62. 


Waiver; 

By; 

Delay in making objection see 
infra S 117. 

Failure to repeat objection see 
infra 9 122. 

Stipulation see Stipulations 9 10 
f (7). 

Of: 

Exceptions see infra 9 149. 

Grounds of objection not speci¬ 
fied see infra 9 124. 

Objectioa oa different ground 
Where counsel, who objected to 
admission of charge slip offered to 
fix the date of the visit of witness 
to store and therefrom the date of 
witness’ observation of a hole in the 
street said he raised no question as 
to the identity of the slip, any hear¬ 
say character in the evidence was 
waived and its admission was not 
error.—^Kelley v. City of Boston, 6- 
N.E.2d 871, 296 Mass. 468. 

Documents of title 
In suit to quiet title defendants 
waived any objection to introduction 
of patent on ground that it did not 
describe with particularity the real¬ 
ty involved, in view of descriptions 
in pleadings, and where defendcmts 
expressly consented to introduction 
of plaintiff's exhibit containing the 
description objected to in the patent, 
and further identifying it as the 
same realty claimed by defendants.— 
Quintana v. Vigil, 125 P.2d 711. 46 N. 
M. 200. 

Document showing admitted fact 
Where Insurer's counsel stated to 
court in action on life policy that 
there was no objection to benefici¬ 
ary's exhibit which was a certificate 
of the death of "Mary Hager,” “there 
being no dispute as to the death of 
the insured,” although policy sued 
on showed that insured was “Marie 
Hager,” discrepancy in names would 
not preclude recovery on policy on 
groimd that deceased named in oer- 
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tificate of death had not been identi¬ 
fied with the policy.—^Deffry v. Amer¬ 
ican Life & Acc. Ins. Co., Mo.App., 
193 S.W.2d 609. 

DefexLdant by Joining Issue with¬ 
out challenging an averment setting 
forth a claim which wholly fails to 
state a cause of action does not 
waive an objection to evidence in 
support of the claim alleged.—Jen¬ 
kins V. Wabash By. Co., 78 S.W.2d 
1002, 885 Mo. 748. 

Be-examinatloa 

In an action for damages for fraud 
in sale of interest in an oil lease, 
testimony on re-examination of a 
witness with respect to defendant's 
visit to another prospective pur¬ 
chaser, if not proper because the 
matter was not gone into on cross- 
examination, should not have been 
excluded on ground that it was not 
I proper re-examination, defendants 
having conceded that evidence of 
similar representations made to their 
prospective purchasers was admis¬ 
sible.—Helneman v. Young, Iowa, 197 
N.W. lOOL 

SubmlsaloiL to court order 

Submission to court order directing 
physical examination, which the court 
was without Jurisdiction to make, is 
not consent waiving right to object 
to introduction of evidence of what 
the examination disclosed, and does 
not preclude motion to vacate the 
court order.—^Herskovitz v. Travelers 
Ins. Co., 73 N.Y.S.2d 851, 272 App. 
Div. 584, appeal denied 75 N.y.S.2d 
533, 273 App.Div. 758, appeal dismiss¬ 
ed 79 N.E.2d 270, 297 N.Y. 868. 

Traasaotious with deceased persons 

Objection to testimony with re¬ 
spect to transactions with, and state¬ 
ments by, a person since deceased 
was not waived where no similar 
testimony was offered from other 
witnesses.—^Hall v. Collins, Tex.Clv. 
App., 161 S.W.2d 888, error refused. 
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exclusion^® of evidence. Such waiver or estoppel 
may arise from failure to object, as discussed infra 
§ 115; from acts done or omitted before the evi¬ 
dence is offered,as by failure to object to pre¬ 
vious similar evidence, as considered infra § 115 
b (2) ; or from some affirmative act done after the 
ruling on the evidence, as discussed infra §§ 660- 
662. 

A party cannot object to testimony on the ground 
of its incompetency, and then urge that portions of 
such testimony should be received to establish his 
case.®2 Likewise, a party who raises an immaterial 
issue may not object to the admission of evidence 
material to that issue.®^ However, the fact that 
plaintiff anticipates in his pleadings that defendant 
will raise the defense of variance of the contract 
sued on by oral agreement is not a waiver of plain¬ 
tiff’s right to rely on the parol evidence rule.®^ 
Failure to except to an erroneous instruction on 
a particular issue does not waive valid exceptions to 
the admission of incompetent evidence on such is¬ 
sue,® 5 and where a witness, offered in rebuttal gen- 
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erally, is not permitted to testify at all, the ruling 
cannot be assisted by plaintiff’s concession that, if 
permitted to testify, the witness would be examined 
as to one question only.®® A waiver as to the com¬ 
petency of a witness is not a waiver of the right to 
object to the competency of such person’s testi- 
mony.®7 An objection to a question and answer 
which the trial court did not rule on and as to which 
counsel did not insist on a ruling is waived.®® 

A contention that one of two defendants was in¬ 
jured because of a lack of opportunity to cross- 
examine witnesses has been held without merit 
where, although one defendant was dismissed from 
the case and a few hours later reinstated, the same 
counsel represented both defendants, no request was 
made to cross-examine witnesses on behalf of the 
defendant temporarily dismissed from the case, and 
the dismissal and reinstatement were due to an at¬ 
tempted tricky defense by defendant’s counseL®® 

Consent to admission. Where a party consents 
to the admission of evidence, he cannot thereafter 
object to its competency,'^® since he will not be 


60. La.—Coxptui Juris cited in Hope 
V. Gordon, 173 So. 177, 178, 186 La. 
697—Corpus Juris cited in Acosta 
y. Lea, App., 56 So.2d 201, 202. 

64 C.J. p 167 note 63. 
Crosi-ezamination 

(1) Where defendant submitted to 
a ruling of the court denying right 
to cross-examine certain witness and 
failed to except to such refusal, 
right to cross-examination of such 
witness was waived.—^Benton Rapid 
Exp. V. Sammons, 10 S,E.2d 290, 63 
Ga.App. 23. 

(2) In action for additional com¬ 
pensation under compensation act, 
alleged right to cross-examination 
was waived by employee where mat¬ 
ter was submitted on record which 
included letters from physicians re¬ 
lating to disability.—Walker v. 
Marshall, C.C.A.Wash., Ill P.2d 794. 

61. La.—Corpus Juris cited in Hope 
V. Gordon, 173 So. 177, 178, 186 La. 
697—Corpus Juris cited in Acosta 

V. Lea, App., 56 So.2d 201, 202. 

Neb.—Corpus Joxis quoted in In re 

Kaiser's Estate. 34 N.W.2d 366, 374, 
150 Neb. 295. 

64 C.J. p 167 note 65. 

Estoppel held not shown 
Seller waa not estopped to object 
to parol evidence of agreement for 
refund of contract price, by having 
allowed reductions and refunds un¬ 
der previous contract—Continental 
OU Co. V. Bell, 21 P.2d 65, 94 Mont 
123. 

62. Iowa.—Cooper v. Olson, 150 N. 

W. 1028, 170 Iowa 14L 


Better praotiM 

The better practice and the safer 
and sounder rule to follow is not to 
allow either side to benefit by the 
testimony of an incompetent witness. 
—^Montlcello State Bank v. Schatz, 
268 N.W. 602, 222 Iowa 335. 

63. Conn.—^Wiley v. London & Lan¬ 
cashire Fire Ins. Co., 92 A^ 678, 89 
Conn. 35. 

64. Vt—P. N. PhiUips Co. v. Gay's 
Exp., 20 A.2d 102, 112 Vt 49. 

65. N.T.—^United Display Fixture 
Co. V. S. & W. Bauman, 183 N.T.S. 
4. 

64 C.J. p 167 note 70. 

6& R.I.—Campbell v. Campbell, 73 
A. 354, 30 R.L 63. 

67. Ky.—^Louisville Taxicab & 
Transfer Co. v. Hubbard, 97 S.W.2d 
411, 265 Ky. 564. 

Waiver of the competency of witness 
see the C.J.S. title Witnesses § 
118, also 70 C.J. p 185 note 8-p 186 
note 19. 

Husband 

In wife's action for injuries sus¬ 
tained, letters written by husband, 
an attorney, referring to negligence 
different from wife's allegations were 
not admissible where husband had 
not testified as to manner of accident, 
and there was no proof that husband 
was acting as wife's agent, notwith¬ 
standing wife had not objected to 
calling husband as witness.—^Louis¬ 
ville Taxicab & Transfer Co. v. Hub¬ 
bard, supra. 

Oorroboraitlve testimosy 
Failure to object to competency of 
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witness was not waiver of right to 
object to competency of his testimo¬ 
ny, with respect to whether testimo¬ 
ny of another witness was admissible 
as corroborative of that part of first 
witness' testimony which was prop¬ 
erly objected to.—Weller v. Weaver, 
100 G.W.2d 594, 231 Mo.App. 400. 

68. Ky.—^Wilson v. Dalton's Adm'r, 
223 S.W.2d 978, 311 Ky. 285. 

69. m.—Watson ▼. Trlnz, 274 IlL 
App. 379. 

70. Cal.—Larimer v. Smith, 19 P.2d 
825, 130 CalJV.pp. 98. 

Ga.—^Hinkle v. James Smith & Son, 
65 S.E; 427, 133 Ga. 255. 

64 C.J. p 167 note 72. 

Penuissiou to dhroredlt witness 
S.C.—^Leevy v. North Carolina Mut. 
Life Ins. Co., 191 S.E. 811, 184 aa 
IIL 

Consent held not Shown 
Counsel for decedent's estate, by 
agreeing to make no point of claim¬ 
ant's counsel's reading in evidence a 
transcript of claimant's witness' pro¬ 
bate court testimony, taken by es¬ 
tate’s counsel’s stenographer, as dis¬ 
tinguished from having claimant's 
counsel ask some witness whether 
he had read transcript, at trial In 
common pleas court on appeal from 
Judgment of pro'bate court allowing 
claim, did not waive objection to 
claimant's Introduction of trimscrlp^ 
in evidence, without proof o-f its coj> 
reotness, after witness’ death.—Led¬ 
better V. Allen's Estate, MoiApp., 1*86 
S.W.2d 846. ^ 
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permitted to take inconsistent positionsJi How¬ 
ever, a party does not waive his right to object to 
the admission of certain writings in evidence by per¬ 
mitting their use by a witness, on cross-examination, 
in order to fix a date, where counsel notifies the 
court at the time that they are not thereby offered 
in evidence.*^^ A question asked an expert witness 
by the court calling for the expression of an opin¬ 
ion on a matter within the province of the jury is 
not error where the counsel for the party complain¬ 
ing himself suggested the question and the answer 
given is unobjectionableJS Consent that certain 
documentary evidence may be read in one case is 
not consent that it may be read in another case in 
another court,and objection to evidence is not 
waived by failing to demur to a petition showing 
that improper evidence is relied on.76 

Facts admitted by party complaining, A party 
cannot complain of improper admission of evidence 
to prove a fact, when he admits the fact.*^® 


Objection to secondary evidence is waived where 
the best evidence when offered is excluded at the 
request of the objecting party,'^'^ where the best 
evidence is in his possession and he fails to produce 
it on notice,*^* or where he concedes that the evi¬ 
dence offered is a correct copy of the original,'^^ 
or proves the loss thereof,^® or if the objection is not 
to a fact but to the manner of proving it, by the 
party putting in evidence of the same fact.^^ 

§ 115. -Failure to Object 

a. In general 

b. Application of rule 

a. In General 

A rule of evidence not Invoked Is waived, and hence 
a failure to object to evidence waives objections to Its 
admissibility. 

A rule of evidence not invoked is waived.^^ Thus, 
it is generally held that a failure to object to evi¬ 
dence,or a failure to object to evidence at 


71. Iowa.—Wallerlch v. Smith, 66 
N.W. 184, 97 Iowa 308. 

64 C.J. p 168 note 73. 

72. D.C.—^Wardman v. Washington 
Loan & Trust Co., 90 F.2d 429, 67 
APP.D.C. 184. 

73. tr.S.—Pilot Life Ins. Co. v. Dick¬ 
inson, C.C.A.S.a, 93 F.2d 765. 

74. Ky.—Sowder v. McMillan, 4 
D€Lna 456. 

75. Or.—^Ruckman v. Imbler Lumber 
Co., 70 P. 811, 42 Or. 231. 

76- Colo.—^Miller v. Williams, 59 P. 
740, 27 Coio. 34. 

64 C.J. p 168 note 76. 

77. Iowa.—National State 33ank v. 
Delahaye, 47 N.W. 999, $2 Iowa 
34. 

> 78. Mass.—^Doon v. Donaher, 113 
Mass. 151. 

79. Wash.—Samuel & Jessie Kenney 
Presh. Home v. Kenney, 88 P. 108, 
45 Wash. 106. 

80. Iowa.—^Louis Cook Mfg. Co. v. 
Randall, 17 N.W. 507, 62 Iowa 244. 

81. N.T.—Worrall v. Parmelee, 1 N. 
T. 619, 49 AjolD. 360. 

82. Mo.—Goodman v. Allen Cab Co., 
232 8.W.2d 535, 860 Mo. 1094— 
Moulin V. Roetheli, 189 S.W.2d 562, 
364 Mo. 425—^Thorn v. Cross, App., 
201 S.W.2d 492—Tralle v. Chev¬ 
rolet Motor Co., 92 S.W.2d 966, 230 
Mo.App. 535—Munton v. A. Drle- 
meier Storage & Moving Co., 22 S. 
W.2d 61, 223 Mo.App. 1124. 

N.J.—^In re Petagno, 48 A.2d 909, 24 
N.J.Misc. 279. 

N.C.—^Lambros v. Zrakas, 66 S.K.2d 
896, 284 N.C. 287. 

Pa.—^In re Green's Bstate, Orph., 58 
Dauph.Co. 70. 


Szclnsionary rule 

Iowa.—De Long v. Iowa State High¬ 
way Commission, 295 N.W. 91, 229 
Iowa 700. 

83. Arlz.—^Reed v. Hughes, 255 P.2d 
188, 75 Ariz. 250. 

Ark.—Smith v. State, 174 S.W.2d 
555, 206 Ark. 154—Bass v. Minich, 
109 S.W,2d 139, 194 Ark. 589. 

Cal.—Cherry v. Hayden, 223 P.2d 878, 
100 CalApp.2d 416—Palm v. Smith- 
er, 126 P.2d 428, 52 Cal.App.2d 500 
—Argue V. Monte Regio Corpora¬ 
tion, 2 P,2d 54, 115 CaLApp. 575. 

Fla.—'Equitable Life Assur. Soc. of 
U. S. V. Grubbs, 168 So. 879, 118 
Fla. 210. 

Ga.—^Rocker v, De Loach, 173 S.B. 
709, 178 Ga. 480—Covpns Jtixis eiU 
ed In South v. State, 88 S.E.2d 23, 
26, 72 GfuApp. 79—Hall v. Brown¬ 
ing, 32 S.m2d 424, 71 Ga.App. 836 
—Atlanta Enterprises v. James, 24 
S.E.2d 130, 68 Ga.App. 773. 

Idaho.—^Evans v. Cavanagh, 73 P.2d 
83, 58 Idaho 324. 

Ill.—^Ingram v, Hammar Broa White 
Lead Co., 273 Ill.App. 152. 

Ind.—^Rogers Cartage Co. v, Peglow, 
106 N.B.2d 235, 122 Ind.App. 481. 

Iowa.—Glatstein v. Grund, 51 N.W.2d 
162, 243 Iowa 541—Goodale v. Mur¬ 
ray, 289 N.W. 450, 227 Iowa 843, 
126 AL.R. 1121. 

La—^Hope v. Gordon, 173 So. 177, 
186 La 697—Acosta v. Lea App., 
56 So.2d 201—^Eagle Rice & Peed 
Mills V. Bourque, App., 149 So. 
891. 

Mo.—Corpus Jtixls dted la. J. R. Wat¬ 
kins Co. V. Lankford, App., 250 S. 
W.2d 798, 802, reversed on other 
grounds 256 S.W.2d 788, 363 Mo. 
1046—^Banks v. St Louis Public 
Service Co., App., 249 S.W.2d 481 
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—^Martin v. Metropolitan Life Ins. 
Co. of New York, App., 174 S.W.2d 
222 

Neb.-^Ring v. Kruse, 62 N.W.2d 279, 
168 Neb. 1—In re Kaiser's Estate, 
34 N.W.2d 266, 150 Neb. 295. 

N.C.—Wilson V. Commercial Finance 
Co., 79 S.B.2d 908, 239 N.C. 349. 
Ohio.—^Thompson v. Kerr, App., 61 N. 
E.2d 742. 

Okl.—^McCarley v. Durham, 266 P.2d 
629—Oklahoma Natural Gas Co. v. 
Harlan, 243 P.2d 730, 206 Okl. 413— 
Bauman v. International Harvester 
Co.. 130 P.2d 287, 191 Okl. 892. 
Pa—Dobbins v. Craig, Com.Pl., 82 
Wash.Co. 216. 

Philippine.—Abrenica v. Gonda 34 
Philippine 739. 

Tex.—Texas Bmp. Ins. Ass’n v. Hod- 
nett Clv.App.. 216 S.W.2d 301, re¬ 
fused no reversible error—Ck>rpu8 
Jnris cited in Lloyds America v. 
Poe, Civ.App., 69 S.W.2d 160, 162, 
error dismissed. 

Utah.—Coke v. Timby, 192 P. 624, 67 
Utah 63. 

Wash.—^Lubin v. Cowell, 170 P.2d 
SOI, 25 Wash.2d 171. 

W.Va—Chesapeake & O. Ry. Co. v. 

Johnson, 69 S.E.2d 393. 

64 C.J. p 168 note 83. 

Extent and efCect of waiver see infra 
§ 160. 

Failure to: 

Object to competency of witness as 
waiver thereof see the C.J.S. ti¬ 
tle Witnesses § 118; also 70 C.J. 
p 185 note 3-p 186 note 19. 

Move to strike see infra $ 133. 
Waiver of, or estoppel to asseii; ob¬ 
jections to evidence as not within 
the issues or on the ground of vari¬ 
ance or insufficiency of the plead¬ 
ings see Pleading $5 584-586ir 
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the time it is offered^^ is a waiver of ob¬ 
jections to its admissibility. The waiver is opera¬ 
tive, not only as to substantially the same testimony 
given in other portions of the examination of the 
witnesses and subsequent proceedings on the trial, 
as discussed infra § ISO, but also as affecting the 
right to have questions of its admissibility reviewed 
on appeal or writ of error, as considered in Appeal 
and Error § 290. However, a party’s failure to 
interrupt the cross-examination of his witness and 
interpose objections to immaterial evidence does not 
imply consent that such immaterial matter become 
an issue in the case.^® Even though improper evi¬ 
dence is not objected to, the trial judge has the 
power to, and may, exclude it.®*^ 

Limitation of rule. The rule of waiver by failure 
to object has been held limited to such objections 
as relate to the relevancy of the evidence, or to 
some matter of form, or irregularity, in obtaining 
the evidence.®® Also the fact that in an accident 
case plaintiff introduces his repair bills in evidence 
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without objection does not constitute an election or 
waiver on his part of his right to prove the legal 
measure of damage which his subsequent testimony 
tends to establish.®® 

b. Application of Buie 

(1) In general 

(2) Failure to object to previous evi¬ 

dence 

(1) In General 

The rule that a failure to object to evidence waives 
objections to Its admissibility has been applied to objec¬ 
tions relating to the nature of the evidence, Its form, 
relevancy, competency, and to the admission of docu¬ 
mentary evidence. 

A failure to object waives objections that the evi¬ 
dence introduced is not the best evidence,®® that it 
is hearsay,®^ that there is a variance between the 
evidence and pleadings, as discussed in Pleading § 
S8S, and that the witness was not sworn, as discussed 
in the C.J.S. title Witnesses § 320, also 64 C.J. p 169 


Improper praotioe I 

The practice of permitting an ex- I 
amlnation without interposing objec¬ 
tion is improper.—Cooper v. Weath- 
erholt, 82 P.2d 524, 28 Cal.App.2d 
321. 

UmitatloxL of rule 

The rule that where evidence is re¬ 
ceived without objection, any error 
in its reception is ordinarily waived, 
does not apply to evidence having no 
bearing on any fact in issue, and the 
jury should be instructed to disre¬ 
gard it—^Harper v. Young, 298 N.W. 
842,139 Neb. 624. 

Xnltlaitive 

The initiative in excluding improp¬ 
er evidence is left to the oppo<nent of 
the one offering it.—^Lambros v. 
Zrakas, 66 S.B.2d 895, 234 N.O. 287. 

PresnsiptloiL 

Evidence is presumed to be admis¬ 
sible unless some objection is made 
which shows the contrary.—Atlas 
Auto Finance Co. v. Atkins, 53 S.E.2d 
171, 79 Ga.App. 91. 

Eyidence adduced on, cross-ezamlna- 
tlon 

A litigant who adduces evidence al¬ 
legedly prejudicial from a witness 
on cross-examination, and makes no 
timely objection thereto, thereby 
waives any claim of error in its ad¬ 
mission.—Pope .v. Tapelt, 50 N.W.2d 
352, 155 Neb. 10. 

84. Ala—^Metropolitan Life Ins. Co. 

V. Usher, 146 So. 809, 226 Ala 814. 
Ark.—Smith v. State, 174 S.W.2d 565, 
206 Ark. 154. 

Cta.—Corpus Juris cited In South v. 
State, 33 S.E.2d 28, 26, 72 GaApp. 
79. 


m. —^Ingram v. Hammar Bros. White 
Lead Co., 273 IllJLpp. 162. 

Iowa—Glatsteln v. Grund, 51 N.W. 

2d 162, 243 Iowa 541. 

Ky.—Sympson Bros. Coal Co. v. 
Coomes, 58 S.W.2d 594, 248 Ky. 
824. 

64 C.J. p 168 note 84. 

Time for objection see Infra $§ 117- 
119. 

85. N.C.—Wilson v. Commercial Fi¬ 
nance Co., 79 S.E.2d 908, 239 N.C. 
349. 

86. Ala—^Moore v. Holroyd, 122 So. 
349, 219 Ala 892. 

87- Ky.—^Reed v. Hostetler, 245 S.W. 
2d 953. 

Obvious untruths 

The trial court may reject verbal 
utterances and exclude them from 
the case where they are contrary to 
common experience and where it is 
impossible that they can be true.— 
Oregon Motor Stages v. Portland 
Traction Co., 255 P.2d 668, 198 Or. 
16. 

88. La—Succession of Coreil, 148 
So. 711, 177 La 668. 

89. Wash.—^Kane v. NaJiamoto, 194 
P. 381, 113 Wash. 476. 

90. Ark.—Corpus Juris cited in 
Smith V. State, 174 S.W.2d 666, 
556, 206 Ark. 164. 

Minn.—Stevens v. Minneapolis Fire 
Dept. Relief Ass’n, 17 N.W.2d 642, 
219 Minn. 276. 

Mo.—^Thomas Patrick, Inc. v. Cor¬ 
bett, App., 67 S.W.2d 766. 

Okl.—^Bauman v. International Har¬ 
vester Co., 130 P.2d 287, 191 Okl. 
892. 

Or.—^Brown v. Jones, 3 F.2d T68, 137 
1 Or. 620. 


Tex.—State v. Brown, Civ.App., 267 
S.W.2d 796—Humble Oil & Reffcn- 
ing Co. V. Hamer, CivA^pp., 167 S. 
W.2d 272. 

64 C.J. p 169 note 92. 

Effect of secondary evidence admit¬ 
ted without objection see infra S 
162. 

ETotloe of iuteutlou to offer 
Requirement that notice be given 
of intention to offer report or finding 
prepared by an expert was waived by 
failure to Interpose objection.—Sou- 
koup V. Republic Steel Corp., 66 N. 
E.2d 334, 78 Ohio App. 87. 

ZTotioe to produce 
Failure to object on the ground 
that reasonable notice had not been 
given to produce operates as a waiv¬ 
er.—Silveyra v. Harper, 187 P.2d 83, 
82 Cal.App.2d 761. 

91. U.S.—Homin v. Montgomery 
Ward & Co., aCJLPa.. 120 F.2d 
500. 

Iowa.—De Long v. Iowa State High¬ 
way Commission, 295 N.W. 91, 229 
Iowa 700—Gk>odale v. Murray, 289 
N.W. 450, 227 Iowa 843, 126 A.L.R. 
1121 . 

Mo.—^De Moulin v. Roetheli, 189 S. 
W.2d 662, 854 Mo. 425—Thom v. 
Cross, App., 201 S.W.2d 492—^Mad¬ 
ison V. Taxi Owners Ass’n, App., 
148 S.W.2d 106. 

N.J.—^In re Petagnov 48 A.2d 909, 24 
N.J.M1SC. 279. 

N.M.—Chiordi v. Jernlgan, 129 P.2d 
640, 46 N.M. 396. 

N.C.—^Lambros v. Zrakas, 66 6.E.2d 
895, 234 N.C. 287. 

64 C.J. p 169 note 98. 

Effect of hearsay evidence admitted 
without objection see Infra 8 158. 
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note 88,70 C J. p 487 notes 80-89. Also, although it 
has been held that the failure to object to oral testi¬ 
mony inconsistent with the written agreement does 
not constitute a waiver of the right to have the in¬ 
consistent parol evidence excluded,other authority 
has held that a failure to object waives an objection 
that evidence is parol evidence relating to a sub¬ 
ject covered by a written instrument,or that it 
is parol evidence in respect of a contract relating 
to real estate,®^ or that it is parol evidence offered to 
show title to realty®^ or to establish the description 
of land.®® 

A failure to object likewise waives objections to 
evidence of declarations or admissions,®^ to expert 
or opinion evidence,®® and to the fact that the an¬ 
swer states a conclusion®® or a legal conclusion.^ 
Failure to object is also a waiver of objections to 
the manner® and form® of proof, to the order of 


88 C.J.S. 

proof,^ or that the proper foundation was not laid 
for the introduction of the evidence.® The failure to 
object when evidence is offered waives previous ob¬ 
jections to the admissibility of the fact testified to.® 
An objection to particular testimony is waived by the 
objector allowing the same witnesses to testify with¬ 
out objection to substantially the same facts in other 
portions of their examinations.*^ The failure to make 
timely objection to the testimony of a witness not 
identified as a probable witness on pretrial examina¬ 
tion has been held to waive any objection to such 
testimony.® 

Competency. A failure to object has been held 
to waive objections that evidence is incompetent,® 
even though it is incompetent for any purpose 
but it has also been held that a failure to object does 
not waive objections to the competency of evi¬ 
dence.^ 1 A waiver of objection to competency made 


92. Wash.—^Reeder v. Western Gas 
& Power Co., 256 P.2d 825, 42 Wash. 
2d 642—McGregor v. First Farm- 
ers'-Merchants' Bank & Trust Co., 
40 P.2d 144, 180 Wash. 440. 

93. Ala—^Metropolitan Life Ins. Co. 
V. Usher, 146 So. 809, 226 Ala 314. 

Cal.—Cherry v. Hayden, 223 P.2d 878, 
100 Cal.App.2d 416. 

Ohio.—Eckenroth v. Dowd-Feder, 

Inc., App., 40 N.F.2d 862. 

Or.—^Brown v. Jones, 8 P.2d 768, 137 
Or. 620. 

Tex.—State v. Brown, CivApp., 267 

S.W.2d 796—^Vineyard v. Harvey, 
Civ.App., 231 S.W.2d 921, error 
dlsxnissed. 

Wyo.—^Larsen v, Sjogren, 226 P.2d 
177, 67 Wyo. 447. 

64 aj. p 169 note 94. 

Effect of parol evidence admitted 
without objection see infra 9 154. 
Ohrenixuptsuioes stixroundixig execntloxL 
Where oral evidence of surrounding 
circumstances under which lease and 
option, was procured was received 
without objection, the right to chal¬ 
lenge such evidence was waived.— 
Graliam v. Smlther, 127 P.2d 1024, 
68 CalA.pp.2d 70L 

94. Philippine.—Abrenica v. Gonda, 
84 PhlUlpine 739. 

95. La.—^Pauline v. Hubert, 14 La 

Ann. 161->-Babineau v. Cormier, 1 
Mart, N.S., 466—^In re Industrial 
Homestead Ass*n, App., 198 So. 528 
—Farris v. Miller, App., 169 So. 
• 132; ' * • 

96. Tex.—SMdredge v. Godwin, Civ. 
App., 263 S.W.2d 598, refused no 
reversible error. 

97. Cal.—Satariano. v. Sleight, 129 
P.2d 86, 64 Cal.App.2d 278. 

Ky.—^Lehman v. Patterson, 182 S.W. 

2d 897, 298 Hy. 360. 

64 C.J. p 169 note 96. 


Effect of declarations or admissions 
admitted without objection see in¬ 
fra 9 152. 

98. IlL—^Duncan v. Martin’s Restau¬ 
rant, 106 N.E.2d 731, 347 IlLApp. 
183. 

Mo.—^Dickens v. Heitzman, App., 141 
S,W.2d 183. 

64 C.J. p 169 note 96. 

£iffect of opinion evidence admitted 
without objection see infra 9 155. 
Opinion of party 

Failure to object to landowner’s 
testimony that in his opinion he had 
been damaged in specified amount by 
cutting of trees along river bank re¬ 
solved any question as to admissibUl- 
ty of such evidence.—^Wine v. Beach, 
74 S,E.2d 149, 194 Va. 601. 

Testimony of lay witness as to rea. 

sonable value of attorney’s services 
Tex.—^Winkler v. Cox, Civ.App., 248 
S.W.2d 248, 

Basis of opinion 

(1) Ex parte statement—Atchison, 
etc., R. Co. V. Frazier, 27 Ran. 463. 

(2) Testimony of other witnesses. 
—Dickens v. Heitzman, Mo.App., 141 
S.W.2d 183. 

Question assoming facts not proved 
lU.—^Duncan v. Martin’s Restaurant 
106 N.E.2d 731, 347 niApp. 183. 

99. Ill.—^Ingram v. Hammar Bros. 
White Lead Co., 278 lUApp. 162. 

L Ala.—Sterne v. State, 20 Ala. 48. 

2. Ark.—Bass v. Minlch, 109 S.W.2d 
139, 194 Ark. 689. 

64C.J. pl70 note 99. 

3y Ark.—^Bass v. Minich, supra. 

4. Wash.—^MaJmstrom v. Northern 
Paa R. Co., 56 P. 38, 20 Wash. 195. 

5. Mass.—^Pataskas v. Judelkis, 98 
N.E.2d 265, 827 Mass. 258. 

Minn.—^Liberty Mut Ins. Co. v. J. B. 
Clark CO., 59 N.W.2d 899. 
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5. D.—Andal v. Osthus, 52 N.W.2d 
96. 

64 ax p 170 note 2. 

Same condition 

In action for fire damage resulting 
ffom improper conversion and in¬ 
stallation of gasoline stove to bot¬ 
tled propane gas stove, failure of de¬ 
fendant to object to introduction of 
manifold of the stove into evidence 
was a waiver of question of whether 
the manifold was in same condition 
as it was when fire started.—Gorgone 
V. Hicks Oils & Hicks Gas, 103 N.E.2d 
178, 345 IllApp. 328. 

6. DL—^Beardstown v. Smith, 37 N.IL 
211, 150 Ill. 169. 

Md.—^Baltimore, etc., B Co. v. State, 
82 A 201. 81 Md. 87L 

7. N.C.—Everett v. Sanderson, 78 S. 
E.2d 408, 238 N.C. 564. 

8. Mo.—Silver v. Westlake, 248 S. 
W.2d 628. 

9* CaL—In re Wilson's Estate, 253 
P.2d 1011, 116 Cal.App.2d 523. 

Ga.—^Hall v. Browning, 32 S.E.2d 
424, 71 GaApp. 835. 

Idaho.—^Evans v. Cavanagh, 73 P.2d 
83. 58 Idaho 824. 

Ky.—Wells v. Butcher, 186 S.W.2d 
406, 299 Ely, 882—^Lehman v. Pat¬ 
terson, 182 S.W.2d 897, 298 Ky. 
860—^Haffler v. McEanney, 167 S. 
W.2d 92, 288 Ky. 782—Christopher’s 
Adm’r v. Miniard, 102 S.W.2d 978, 
- 267 Ky. 484—Sympson Bros. Coal 
Co. V. Coomes, 58 S.W.2d 594, 248 
Ky. 324. 

Minn.—Stevens v. Minneapolis Fire 
Dept. Relief Ass’n, 17 N.W.2d 642, 
219 Minn. 276. 

Neb.—Ring v. Kruse, 62 N.W.2d 279. 

168 Neb. 1. 

64 C.J. p 169 note 90. 

10. Ind.—^Webb v. Sweeney, 69 .NJ1. 
200, 32 Ind.App. 54. 

11. La.—Succession of Coreil, 148 
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at one stage of the taking of testimony has been 
held a waiver during the progress of the proceed- 
ings.i* 

Documentary evidence. The rule of waiver by 
failure to object applies to the admission of docu¬ 
mentary evidence.15 Failure to object waives an 
objection that there was an irregularity in the tak¬ 
ing of an affidavit^^ or deposition that a sheriff's 
deed was introduced without preliminary evidence of 
judgment and execution that proof was not made 
of existence and authenticity of an ordinance intro- 


TRIAL § 115 

duced into evidence that a document is not what 
it purports to be on its face that the instrument 
offered is not the instrument sued on that proper 
proof of authentication,20 execution,or genuine¬ 
ness of,22 or indorsements on,23 the instrument has 
not been made, including proof of the authority of 
the person or agent purporting to sign the paper or 
document,2^ or that the letter was written by the 
person purporting to have written it;25 that the 
certification of the instrument is invalid ;20 that it 
is not dated27 or is not relevant ;28 or that books 


So. 711, 177 La. 568—Longlno v. 
Longlno, App., 169 So. 186. 

12- Mich.—Mettetal v. Hall, 284 N. 
W. 698, 288 Mich. 200. 

13. Ky.—^Wells V. Butcher. lO'S S.W. 
2d 406, 299 Ky. 832—^Haffler v. Mc¬ 
Kinney, 157 S.W.2d 92. 288 Ky. 782. 
]^inn.—^Liberty Mut. Ins. Co. v. J. R. 
Clark Co., 69 N.W.2d 899—^Rappa- 
port V. Boyer & Gilflllan Motor Co., 
59 N.W.2d 302. 

Mo.— Banks v. St. Louis Public Serv¬ 
ice Co.. App.. 249 S.W.2d 481. 

Pa.—^Kaplan Furniture Co. v. Olou. 

Com.Pl.. 48 Lack.Jur. 85. 

Tex.—Corpus Juris cited in Lloyds 
America v. Poe. Clv.App., 69 S.V7.2d 
160, 162. error dismissed. 

64 C.J. p 170 note 5. 

Effect of documentary evidence ad¬ 
mitted without objection see infra 
S 152. 

Arbitrator’s award establishingr a 
breach of employer’s contract of 
employment with employee was prop¬ 
erly admitted where defendant failed 
to object.—^Lone Star Cotton Mills 
V. Thomas, Tex.CIv,App., 227 S.W.2d 
300. 

Bzhibits to pleadings j 

Exceptions to exhibits to answer j 
and interveningr petition were waived, 
and exhibits were considered in evi¬ 
dence, in absence of showing that ex¬ 
ceptions were drawn to attention of 
chancellor or that chancellor ever 
passed on them.—Adams v. Jackson, 
126 S.W.2d 899, 23 Tenn.App. 118. 
Surveyor’s plats of land 
Failure to object to admission In 
evidence of licensed surveyor’s plats 
of tracts and agreement that plats 
and surveyor’s certificates of acreage 
in each tract should be received in 
evidence waived necessity of plain¬ 
tiffs’ establishing foundation for ad¬ 
mission thereof by presenting ex¬ 
trinsic evidence of plats’ and certifi¬ 
cates’ accuracy, although defendants 
stated that they were not admitting 
accuracy of plats by not objecting.— 
Andal v. Osthus, S.D., 52 N.W.2d 96. 
Opportunity to object 
Contention that admission of books 
wan erroneous because plaintiff in 
error did not have opportunity to 
mahe objections thereto was held 


without merit.—^Pope v. Copeland, 8 
S.E.2d 713, 62 Ga.App. 548. 

Law governing death oertllleate 
Where certificate of death made by 
bureau of vital statistics of another 
state was tendered in evidence in ac¬ 
tion on life policy and no objection 
was made by plaintiff that foreign 
law relating to such certificate was 
not proved, plaintiff waived any ob¬ 
jection that foreign law was not 
pleaded or proved, and if death cer¬ 
tificate was properly introduced un¬ 
der either law of such state or that 
of forum, it was prim facie evidence 
and not hearsay.—Hamilton v. Met¬ 
ropolitan Life Ins. Co., 32 S.K2d 540, 
71 Ga.App. 784. 

K-xay pioturs 

Ill.—Reule V. City of Chicago, 268 
IlLApp. 266. 

14. N.Y.—Mix V. Andes Ins. Co., 74 
N.T. 63, 30 Am.R. 260. 

Va.—Adams v. Hubbard, 25 Gratt. 
129, 66 Va. 129. 

16- U.S.—Union Pac. R. Co. v. Reese, 
Mont., 56 F. 288, 5 C.CA, 510, error 
dismissed 16 S.Ct. 1207, 163 U.S. 
709, 41 L.Ed. 307. 

Mo.—J. R. Watkins Co. v. Lankford, 
App., 250 S.W.2d 798, reversed on 
other grounds 256 S.W.2d 788, 363 
Mo. 1046. 

Wis.—Timm v. Rahn, 61 N’.W.2d 322, 
265 Wis. 280. 

16- Cal.—^Root v. Conlin, 223 P. 1023, 
65 Cal.App. 241. 

Fla—Stokely v. Conner, 68 So. 452, 
69 Fla 412. 

17- W.Va—^Elswick v. Charleston 
Transit Co., 36 S.B.2d 419, 128 W. 
Va 241—^Boyland v. City of Park¬ 
ersburg, 90 S.B. 347, 78 W.Va 749. 

18. Colo.—Patton v, Coen, etc.. Car¬ 
riage Mfg. Co., 3 Colo. 265. 

19. Mo.—^Fitzgerald v. Barker, 85 
Mo. 13. 

30. Minn.—Liberty Mut. Ins. Co. v. 

J. R. Clark Co., 59 N.W.2d 899. 

64 C.J. p 170 note 11. 

Beoord of foreign action 
Minn.—^Liberty Mut. Ins. Oo. v. J. R. 
Clark Co., supra 

21. U.S.—Collins V. Streitz, C.C1A. 
Ariz., 95 F.2d 430, certiorari denied 
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59 S.Ct. 67, 305 U.S. 608, 88 L.Ed. 
387. 

Mo.—^Bartlett v. O’Donoghue, 72 Mo. 
563. 

64 C.J. p 170 note 12. 

22. U.S.—Collins V. Streitz, GCA. 
Arlz., 95 F.2d 430, certiorari denied 
59 S.Ct. 67, 305 U.S. 608, 83 L.Ed. 
387. 

64 C.J. p 170 note 13. 

Comparison signature 

In executor’s action to recover a 
loan evidenced by note which bore 
indorsement reciting payment in full 
and deceased’s purported signature, 
refusing to withdraw check bearing 
deceased’s genuine signature from 
evidence was not error, where check 
was introduced without objection and 
was available fo>r comparison with 
signature on back of note.—^Moifitt v. 
Goldcamp, 79 F.2d 695, 195 Wash. 
75. 

23. Ga.—Hancock v. Empire Cotton 
Oil Co., 86 S.E. 434, 17 Ga.App. 170. 

La.—^Bell v. Keefe, 12 La.Ann. 840. 
Xndorsemeut modifyhig poUoy 
Admission of Interstate Commerce 
Commission indorsement modifying 
written liability policy was held not 
error where rules of commission set¬ 
ting out form of indorsement had 
been offered in evidence without ob¬ 
jection.—^Pennsylvania Casualty Co. 
V. Suburban Service Bus Cow, MOwApp., 
211 S.W.2d 524. 

24. U.S.—Collins V. Streitz, C.C.A. 
Arlz., 95 F.2d 430, certiorari denied 
59 S.Ct 67, 305 U.S. 608, 88 L.Ed. 
387. 

Ky.—^Bimey v. Halm. 2 Lltt 262. 
Or.—^McClung v. McPherson, 81 P. 
567, 47 Or. 73, rehearing denied 82 
P. 13. 47 Or. 73. 

Tex.—^Lloyds America v. Poe, Civ. 
App., 69 S.W.2d 160, error dis¬ 
missed. 

25. Mass.—Pataskas v. Judeikls, 98 
N.E.2d 265, 327 Mass. 258. 

26. Ind.—^Byatt v. Cochran, 69 Ind. 
436. 

27- Me.—Kimball v. Irish, 26 Me. 
444. 

28. N.y.—Whiting v. Edmunds, 94 
N.T. 809. 
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offered in evidence contain erasures or irregulari- 
ties.28 Introducing a note in evidence on the trial 
without objection dispenses with the necessity of 
proving the signatures on the note,or its execu¬ 
tion, or the consideration therefor.Si 

It has been held, however, that failure to object 
to the admission of a document does not waive fail¬ 
ure to prove its execution,32 and that the withdrawal 
of objections to the introduction of a document 
is not an admission of its genuineness, but merely 
acts as a waiver of objections to its admissibility.33 

Evidence offered or competent for particular pur¬ 
pose. Failure to object to the admission of evi¬ 
dence offered or competent for a particular purpose 
is not a waiver of its use for an incompetent pur- 
pose.34 


88 C.J.S. 

Sufficiency and effect of evidence. Failure to ob¬ 
ject to evidence is not a waiver of an objection to 
the sufficiency of the evidence but a party may 
have its sufficiency^^ or effect^^ limited by instruc¬ 
tion, or the party may argue its sufficiency to the 
jury.5® 

(2) Failure to Object to Previous Evidence 

In many Jurisdictions a failure to object to the ad¬ 
mission of evidence waives objections to the subse¬ 
quent admission of the same or similar evidence. 

It has been held that a party who fails to object 
to the admission of evidence waives objections to the 
subsequent admission of the same or similar evi¬ 
dence,^® and likewise waives objections to competent 
evidence when the preliminary evidence, although 


29. Ala.—^Mary Lee Coal, etc., Co. v. 
Knox, 19 So. 67, 110 Ala. 632. 

30. Pa.—^In re Green’s Estate, Orph., 
58 DaupKCo. 70. 

8 C.J. p 1060 note 27. 

31. Mass.—^Boston Safe Deposit & 
Trust Co. V. Manningr, 98 N.E. 509, 
211 Mass. 584. 

32. N.J.—Sklllman v. Quick, 4 N.J. 
Iiaw 102. 

33. Pa.—^Melloaky v. Eureka-Mary- 
land Assur. Corporation, 93 Pa.Su- 
per. 314. 

34. N.H.—Burnham v. Stillings, 79 
A. 987, 76 N,H. 122. 

35. La.—Succession of Coreil, 148 
So. 711, 177 La. 568. 

Or.—^McClung v. McPherson, 81 P. 
567, 47 Or. 73, rehearing denied 82 
P. 13, 47 Or. 73. 

64 C.J. p 171 note 22. 

Kegal effect or suffleiMLoy 

While failure to object may be a 
waiver of the incompetency of evi¬ 
dence, It is not a waiver of the right 
to question its legal effect or its le¬ 
gal sufficiency. 

Idaho^—^Evans v. Cavanagh, 73 P.2d 
83, 58 Idaho 324. 

N.D,—American Coal Briquetting Co. 

V. Minneapolis, St. P. & S. S. M. Ry. 
Co„ 170 N.W. 668, 41 N.D. 381. 

33. Mo.—Pace v. Roberts, etc., Shoe 
Co., 78 S.W. 52. 103 MoApp. 662. 
Vt.—Stanton v. Bannister, 2 Vt. 464. 

37. Tex.—Gillaspie v. Murray, 66 S. 

W. 252, 27 Tex.Clv.App. 680. 

38. Iowa.—Williams v. Soutter, 7 
Iowa 435. 

89. Ala.—Central of Geoirgia Ry. Co-. 

Y. Lee, 151 So. 840, 227 Ala. 661. 
Cal.—Bates v. Newman, App., 264 
P.2d 197. 

Ga.—Bell v. Bell. 79 S.E.2d 524, 210 
Ga. 295—Sikes v. Wilson, 39 S.B. 
2d 902, 74 Ga.App. 416—^Bentley v. 
Bentley, 188 S.E. 912, 54 Ga.App. 
713. 


Idaho.—Goxpns juris cited in. Nac- 
carato v. Village of Priest River, 
195 P.2d 370. 373, 68 Idaho 368. 

III.—^Ingram v. Hammar Bros. White 
Lead Co., 273 IlLApp. 152. 

La.—^Hope v. Gordon. 173 So. 177, 
186 La. 697—Acosta v. Lea, App.> 
56 So.2d 201. 

Mo.—Sullivan v. Union Electric 
Light & Power Co., 56 S.W.2d 97, 
331 Mo. 1065—Ross v. Wilson, 163 
S.W.2d 342, 236 Mo.App. 1178. 
Neb.—In re KAlser’s Estate, 34 N.W. 

2d 366, 150 Neb. 295. 

N.J.—O'Brien v. Bilow, 8 A.2d 641, 
121 N.J.Law 576. 

N.C.—Owens v. Blackwood Lumber 
Co„ 193 S,E. 219, 212 N.C. 133— 
Lambert v. Caronna, 176 S.E. 303, 
206 N.C. 616—Gray v. City of High 
Point, 166 S.R 911, 203 N.C. 766. 
Tex.—Rowe v. Liles, Civ.App., 226 
S.W.2d 253, error refused—^Young¬ 
er Bros. v. Rosa, Civ.App., 151 S. 
W.2d 621—Pure Foods Products v. 
Gibson, Civ.App., 118 S.W.2d 926, 
error dismissed—Newton v. McCar- 
rick, Civ.App., 76 S.W.2d 472, error 
dismissed—National Life & Acci¬ 
dent Ins. Co. V. Bennett, Civ.App., 
73 S.W.2d 676. 

64 C.J. p 171 note 26. 

Admissibility of evidence by reason 
of admission of similar evidence of 
adverse party generally see Evi¬ 
dence § 190. 

Ctunulatlve evid^ace 
Ark.—^Missouri Pac. R. Co. v. Hamp¬ 
ton, 112 S.W.2d 428, 196 Ark. 335. 
Ill-—^Boal V. City of Chicago, 23 N.B. 
2d 237. 301 IU.APP. 636. 

Corroborative testimony 
Where plaintiff in personal Injury 
action testified without objection that 
she had a miscarriage as a result of 
the accident, doctor's testimony, 
merely stating that he had found cer¬ 
tain signs indicating a miscarriage, 
was not erroneously admitted.— 
Banks v. St Louis Public Service 
Co., Mo.App., 249 S.W.2d 48L 
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XTnresponsive answer 
Plaintiff’s failure to o-bject or move 
to strike defendant's unresponsive 
and self-serving statement made dur¬ 
ing cross-examination was held to 
waive right to have similar statement 
excluded when given by defendant on 
redirect examination.—Alvey v. Go¬ 
forth, Tex.Civ.App.. 268 S.W.2d 313, 
error granted. 

Meaning of term 

In action for sale price of potatoes 
under contract specifying a rate per 
ton ‘‘field run grade," where no ob¬ 
jection was made to testimony as to 
meaning of quoted term until ques¬ 
tion was asked as to meaning of term 
with reference to potatoes affected 
with heat necrosis, objection at that 
time came too late.—^Williamson v. 
Irwin, Wash., 267 P.2d 702. 
Ssrmptoms of Injury 
WTiere physician testified without 
objection that he suspected that 
plaintiff had a fracture of the ster¬ 
num, defendant's objection to a fur¬ 
ther question addressed to the physi¬ 
cian concerning the symptoms of a 
fracture in the sternum was too late. 
—Perry v. New England Transp. Co., 
45 A.2d 481, 71 R.I. 362. 

Facts disclosed by 'wUI 
Where will had been introduced in 
evidence without objection, admission 
of testimony that witness was to re¬ 
ceive stated sum under such will was 
not error.—Poster v. Smith, 24 S.B.2d 
202, 195 Ga. 338. 

Audits of earnings 

In personal injury action, where 
defendants failed to o>bJect to admis¬ 
sion of a certain audit filed with 
plaintiff's Income tax return showing 
his net earnings for year In which 
injury occurred, submitted by plain¬ 
tiff on question of damages, but sub¬ 
sequently objected to audits less fa¬ 
vorable to defendants, for later years, 
admission of all such audits for pur¬ 
pose of sho'wing complete picture of 
plaintiff's earnings during years In- 
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incompetent, was admitted without objection.^® Un¬ 
der this rule, where evidence is introduced as a 
part of plaintiff’s case in chief without objection, 
the court may permit plaintiff to reoffer it in rebuttal 
over defendant’s general objection Also, where 
plaintiff permits an entry in an account book to be 
read to the jury, he waives a subsequent objection 
to the competency of the book itself if a 

party permits a question and answer without ob¬ 
jection, he cannot object to a question calling for a 
correction of the answer.^^ However, the fact that, 
on the cross-examination of a witness, questions 
clearly or necessarily leading up to a question calling 
for an answer outside of legitimate cross-examina¬ 
tion are not objected to does not operate as a 
waiver of the right to object to such improper ques¬ 
tion when asked.**^ Waiver is not showm by a 
failure to object to prior testimony which has no 
similarity in character or quality or connection to 
that to which objection is made>5 

On the other hand, there is authority which holds 
that failure to object to the admission of incompetent 
or irrelevant evidence does not waive the right to 
object to similar evidence when subsequently of¬ 
fered;^® that objection to evidence prejudicial to 
the objecting party is not waived by his failure to 
object to previous evidence in his favor by the ad¬ 
verse party that the taking of irrelevant testi¬ 
mony without objection thereto does not justify the 
subsequent receipt of prejudicial testimony;^® that 
an exception to the proof of incompetent facts is 
not waived by failure to object to the proof of the 
same incompetent facts in a more appropriate 
form;^® that failure to move to strike witness’ an- 
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swer on cross-examination does not warrant further 
effort to elucidate such answer, incompetent as hear¬ 
say; 5® and that a party does not waive his right to 
object to the admission of evidence of recent self- 
senung declarations by failure to object to evidence, 
by another witness, of declarations made- many years 
before the trial.^i Also, it has been held that the 
fact that plaintiff permits illegal testimony to be 
admitted without objection does not authorize the 
court to admit, over proper objection, testimony in 
rebuttal of the former testimony,® ^ and that where 
testimony offered in rebuttal is not part of plain¬ 
tiff’s case in chief, by offering to give it out of 
order to rebut testimony to be offered by defendant 
in defense, plaintiff is not estopped to object to testi¬ 
mony subsequently offered by defendant on the 
same subject.®® The fact that plaintiff’s witness, 
without objection on cross-examination, testified 
relative to an oral modification of the contract sued 
on has been held not of itself to make defendant’s 
evidence of such modification admissible on direct 
examination.®^ 

Evidence given at former trial without objection. 
Failure to object to incompetent evidence at one 
trial has been held not to waive the right to object 
to the same evidence at a second trial,®® and the 
admission of evidence before an arbitrator without 
objection is not a waiver of an objection at the 
trial that the evidence is illegal.®® However, in an 
action involving the ownership of property in which 
two hearings were held, the only difference therein 
being as to the relief sought, the failure to object 
on the first hearing to evidence of the lack of juris¬ 
diction of another court in a proceeding to reform 


volved was within discretion of trial 
court—^Dix V. Eterris Machinery Co., 
Minn.. 60 ]Sr.W.2d 628. 

40. Ky.—^McConnell v. Bowdry, 4 T. 
B.Mon. 892. 

41. Mont—Delmoe v. Lion£r» 88 P. 
778, 35 Mont 139. 

42. Mo.—Clark v. Powell’s Estate, 
208 S.W. 31. 

43. Wis.—^Banderob v. Wisconsin 
Cent R. Co., 118 N.W. 788, 133 Wls. 
249. 

44. Minn.—^Moratsky v. Wirth, 76 N. 
W. 1032, 74 Minn, 146. 

45. Mo.—Johnson v. Kansas City 
Public Service Co., 228 S.W.2d 796, 
360 Mo. 429. 

Bvideojoe held not of same tenor 
(1) Admission without objection of 
wife’s testimony that relations with 
husband were normal up to time of 
injuries and not so afterwards, in ab¬ 
sence of anything: to indicate that 
sexual relationship was being re¬ 
ferred to, did not authorize admission 


over objection of testimony concern¬ 
ing the Inability of the wife to en¬ 
gage in sexual Intercourse subse¬ 
quent to her injuries.—Hart v. Kan¬ 
sas City Public Service Co., Mo.App., 
164 S.W.2d 600. 

(2) Testimony of witness that 
marks he saw on pavement ’’indicat- 
ed that the truck was going at a 
high rate of speed” was not in sub¬ 
stance the same evidence as his ex¬ 
pression of opinion that truck was 
traveling at fifty or sixty miles per 
hour.—^Tyndall v. Harvey. C. Hines 
Co.. 39 S.E.2d 828, 226 N.C. 620. 

46. Ala—^Lowery v. Jones, 121 So. 
704, 219 Ala 201, 64 A.L..H. 653. 

64 C.J. p 171 note 81. 

47. Ind.—^Independent Torpedo Co. 
V. J, B. Clark Oil Co., 95 N.B. 692, 
48 Ind.App. 124. 

48. Mich.—Tanis v. Eding, 264 N.W. 
375, 274 Mich. 288. 

49. N.H.—Collins v. Benson, 120 A. 
724, 81 N.H. 10. 
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50. Cal.—^Brown v. Lemon Cove 
Ditch Co., 171 P. 705, 36 CaLApp. 

94. 

51. Ark.—Strickland v. Strickland, 
146 S.W. 601. 103 Ark. 183. 

64 C.J. p 172 note 85. 

52. Ga—Candler v. Byfield, 129 S.H. 
67, 160 Qa 732. 

53. Mo.—Scullin Steel Co. v. Mis¬ 
sissippi Valley Iron Co., 273 S.W. 

95, 308 Mo. 453. 

64w S.C.—Sinclair Refining Co. t. 
Stroup, 9 S.E.2d 214, 194 S.C. 79. 

55. N.T.—Pratt, Hurst & Co. v. Tall¬ 
er, 119 N.Y.S. 808. 136 App.Div. 1. 
N.C.—^Meeklns v. Norfolk, eta, R. 

Co., 48 S.B. 601. 136 N.C. 1. 
Objections to testimony taken at for¬ 
mer trial, which were available but 
not urged at first trial, not avail¬ 
able at subsequent trial see Evi¬ 
dence § 384. 

66- Pa—Cox V. Norton, I Penr. & W. 
412. 
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a deed to the property involved waived any objec¬ 
tion to such evidence on the second hearing.57 

§ 116. -Same or Similar Evidence Elicit-! 

ed or Introduced by Objecting Party 

An objection to the admission of evidence is waived 
where the same or similar evidence has been elicited 
or introduced by the objector, or where the evidence re¬ 
lates to a fact to which he himself has testified. 

An objection to the admission of evidence is 
waived where the same or similar evidence has been 
elicited^® or introduced^® by the objector, or where 
the evidence relates to a fact to which he himself 
has testified,although he may raise a question as 
to the legal effect of the evidence.®^ So, where de¬ 
fendant inquired with respect to conversations be¬ 
tween plaintiff and a third person, he cannot ob¬ 
ject to the admission of the whole conversation;®® 
and where a witness is cross-examined as to matters 
not touched on in his direct examination, the cross- 
examining party cannot object to the evidence 
brought out.®® Testimony directly responsive to a 
question propounded by the objecting party's counsel 
and in line with questions immediately preceding it 
is properly admitted.®^ If the objection is to the 
qualification of a witness as an expert, it is waived 
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by his introduction as such by the objecting party.®® 

A party, however, may attack the genuineness of 
an instrument introduced by himself,®® or show that 
it is not the original of the instrument,®7 if he an¬ 
nounces his attention so to do at the time of offer¬ 
ing the document. Plaintiff's introduction of parol 
evidence to prove the signature and execution of 
the contract sued on does not constitute a waiver of 
the parol evidence rule.®® Moreover, plaintiff is 
not precluded from objecting to preceding con¬ 
versations or negotiations varying the terms of a 
written contract by reason of his testimony made by 
deposition to meet the allegations of defendant's 
answer.®® The fact that proceedings in the cause 
are introduced for a certain purpose does not pre¬ 
vent the party so introducing them from showing 
that they were improper in other respects.*^® A par¬ 
ty who, on redirect examination, questions a wit¬ 
ness as to matters testified to on cross-exammation 
does not thereby lose his right to object to the 
further introduction of testimony similar to that 
brought out on the cross-examination.7i Also, the 
mere fact that a party sits by and without objection 
permits immaterial and extraneous matters to be 
introduced in evidence has been held not to permit 


67- Cal.—^Brockway Land & Water 
Co. V. Placer County, App., 268 P. 
2d 524. 

68. Ariz.—Corpus Juris cited in 
State V. lUsenstein, 235 P.2d 1011, 
1017, 72 Ariz. 320—Corpus Juris 
cited In Tucker v. Bell, 77 P.2d 203, 
206, 51 Ariz. 357. 

Iowa.—Glatsteln v. Grund, 51 N.W. 

2d 162, 243 Iowa 541. 

Mo.—Corpus Juris cited in Dorn v. 
St. Louis Public Service Oo., App., 
260 S.W.2d 859, 866—Boss v. Wil¬ 
son, 163 S.W.2d 342, 236 MOwApp. 
1178. 

Pa.—^Dobbins ▼. Craij, CoulFL, 82 
WasbuCo. 216. 

64 CJr. p 172 note 4L 
Bvidence admissible by reason of ad¬ 
mission of similar evidence of ad¬ 
verse party see Bvidence S 190. 
Waiver of objection to testimony ad¬ 
mitted on direct examination by 
cross-examination of witness 
thereon without objection see in¬ 
fra S 66L 

Cross-exaanination of witness 
Party's objection to testimony of 
witness which was elicited on cross- 
examination by his counsel is proper^ 
ly overruled, 

Fla.—^Eaultable Life Assur. Soa of 

U. S. V. Grubbs, 168 So. 879, 118 
Fla. 210. 

Mo.—^Martin v. Metropolitan Life Ins. 
Co. of New York, App., 174 S.W.2d 
222 . 


N.C.—Maynard v. Holder, 14 S.E.2d 
415, 219 N.C. 470. 

64 C.J. p 172 note 41 [a]. 

59. Mo.—Corpus Juris dted In Dorn 
V, St. liouis Public Service Co., 
App., 250 S.W.2d 859, 865. 

64 C.J. p 172 note 42. 

Waiver of objection to admission of 
document in evidence by opposing: 
party’s subseauent introduction of 
it in evidence see infra 5 661. 
Hosjpital records 

Plaintiff by offering and reading 
in evidence without objection por¬ 
tions of hospital records, without 
offering any proof as to their gen¬ 
uineness or testimony as to the man¬ 
ner in which they were kept, so far 
affirmed the admissibility of such 
records as to preclude objection to 
offer by defendant of remaining por¬ 
tions of records.—^Dorn v. St. Louis 
Public Service Co., Mo.App., 250 S.W. 
2d 859. 

EvldeiLoe hdd not admissibls 
In action on fire policy, admission 
without objection of evidence an to 
plaintiff’s personal record did not 
form basis for admission in evidence 
of plaintiff’s character in rebuttal, 
since, although plaintiff’s credibility 
was subject to attack, his general 
character was not in issue.—^Toupkin 

V. Federal Ins. Co., 25 SvB.2d 212, 126 

W. Va. 458. 

6(K Tex.—^Lattimore V. Puckett & 
Wear, Civ.App., 161 S.W. 961. 

64 C.J. p 178 note 43. 
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Beputatlon and oharaoter of witaesa 
S.C.—Leevy v. North Carolina Mut. 
Life Ins. Co., 191 S.E. 811, 184 S.a 
111 . 

6L Idaho.—Clear Lake Power & Im¬ 
provement Co. V. Chrlswell, 178 P. 
326, 31 Idaho 339. 

68. Minn.—George Gorton Machine 
Co. V, Grignon. 163 N.W. 748, 137 
Minn. 878. 

63. Va-^orfolk & W. By. Ca v. 
Thomas, 66 S.B. 817, 110 Ya. 622. 

64 C.J. p 173 note 46. 

64. Ga.—^Beasley v. Burt, 89 S.E.2d 
51, 201 Ga. 144—^ift v. Jones, 8 S. 
m 399, 77 Ga. 181. 

65. Cai.—^Wheelock v. Godfrey, 36 
P. 817, 100 Cal. 678. 

66- La.—Cole v. Cole, 2 Sa 794, 89 
La-Ann. 878. 

67. Ga—Western Union TeL Co. v. 
Hines, 23 S.R 845, 96 Ga 688, 61 
Am.S.B. 159. 

68. Tenn.—^Lazarov v. Klyce, 265 S. 
W.2d IL 

69. Kan.—State ex pel, v. Bank Sav. 
Life Ins. Co., 76 P.2d 297, 147 Kan. 
170. 

70. N.H.—Connor v. New England 
Steam, etc., Co., 40 N.H. 637. 

71. Mo.—Bourke v. Holmes St. By. 
Co., 119 S.W. 1094, 221 Mo. 46, 138 
Am.S.B. 468. 
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him as a matter of right to go into such matters in 
the face of a proper and timely objection, simply 
because the opposing party, without objection, first 
brought them out.72 

§117. Time for Objection 

An objection to the Introduction of evidence must 
be made in apt time or it will be deemed to have been 
waived. 

An objection to the introduction of testimony 
must be made in apt time or it will be deemed to 
have been waived.'^^ However, the time when an ob¬ 
jection to the testimony of a witness must be made 
in order to be timely may depend on the situation 
presented in a given case and the court should not 
adopt a strict rule thereon, although such objection 
must be taken before the case gets beyond recalL^^ 

§ 118. -Time within Which Objection 

Must Be Made 

a. In general 
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b. Objections made at particular stages 

of proceedings 

c. Objections on particular grounds 

d. Objections to exclusion of evidence 

a. In General 

In general an objection to the Introduction of evi¬ 
dence must be made at the earliest opportunity after 
the objection becomes apparent or it will be waived, 
and ordinarily this requires that it be made at the time 
the evidence is offered, or, if the objection is to a ques¬ 
tion, at the time the question is asked and before it Is 
answered. 

An objection to the introduction of testimony must 
be made at the earliest possible opportimity after the 
objection becomes apparent or it will be held to have 
been waived.'^S Generally, objections to the ad¬ 
mission of evidence must be made at the trial or 
hearing,^® and, if counsel is then aware of the ob¬ 
jection,'^'^ at the time the evidence is offered,'^^ or, 
it has been held, while the witness whose testimony 


72. Tex.—^Texas & N. O. R, Co. v. 
Barham, Civ.App., 204 S.W.2d 205. 

On redirect examinatiOB. 

In personal Injury action, wherein 
defendant without objection Interrog¬ 
ated plaintilTs witness on cross-ex¬ 
amination concerning the right of an 
injured employee to go to defendant’s 
doctor for treatment, plaintiff was 
not entitled, on redirect examination 
of the witness, to elicit, over defend¬ 
ant’s objection, that witness knew of 
instances when employees were in¬ 
jured and did not go to the defend¬ 
ant’s doctor.—^Texas & N. O. R. Co. v. 
Barham, supra. 

73. XJ.S.—U. S. V. Aluminum Co. of 
America, D.C.K.Y., 35 F.Supp. 820. 

Ala.—^Harrison v. Baker, 71 So. 2d 
284—Box V. Box, 10 So.2d 478, 243 
Ala. 437—^Metropolitan Life Ins. 
Co. V. Usher, 146 So. 809, 226 Ala. 
314. 

Oal.—Wysock v. Borchers Bros., 282 
P.2d 631, 104 Cal.App.2d 671, 29 
A.L.R.2d 948. 

DL—Goldberg v. Capitol PYeight 
Lines, 47 N.E.2d 67. 382 Ill. 283 
—^Levy V. City of Chicago, 73 N.E, 
2d '643. 331 IlLApp. 612. 

Ky.—Buck V. Klelnschmidt. 131 S.W. 

2d 714, 279 Ky. 569. 

Mo.—Wooten v. Friedberg, 198 S.W. 
2d 1, 355 Mo. 756—Corpus Juris 
quoted in Cheffer v. Eagle Discount 
Stamp Co., 166 S.W.2d 691, 594, 
348 Mo. 1023—Coffey v. S. S. Kres- 
ge Co., App., 102 S.W.2d 161. 

N.J.—^Beam v. Kent, 69 A.2d 669, 
3 N.J. 210—O’Brien v. Bilow, 8 A- 
2d 641. 121 N.J.Law 676—In re 
Petagno, 48 A.2d 909, 24 N.J.Mlsc. 
279. 


Okl.—Corpus Juris cited in Bauman 
V. International Harvester Co., 130 
P.2d 287, 288, 191 Okl. 392. 
Philippine.—^Abrenlca v. Gonda, 34 
Philippine 739. 

Tex.—Winkler v. Cox, Civ.App., 243 
S.W.2d 248. 

64 C. J. p 173 note 52. 

Time of: 

Motion to strike evidence see infra 
§ 139. 

Objection as affecting review on 
appeal or writ of error see Ap¬ 
peal and Error 290 b. 

Duty of oonnsel 

It is the duty of counsel by timely 
objection to call the attention of the 
court to improper questions.—^McNal¬ 
ly V. Casner, 18 P.2d 94, 128 Cal.App. 
680. 

On timely objection improper evi¬ 
dence is properly excluded.—Cloud 
V. Bagwell, 64 S.E.2d 921, 83 Ga.App. 
769. 

Objections held timely 
Ariz.—^Tucker v. Reil, 77 P.2d 203, 
51 Ariz. 357. 

74. Wash.—Seth v. Department of 
Labor and Industries, 152 P.2d 97'6, 
21 Wash.2d 691. 

75. Mo.— Corpus Jtizls quoted in 
Cheffer v. Eagle Discount Stamp 
Co., 156 S.W.2d 591, 594, 848 Mo. 
1023—^Doherty v. St. Louis Butter 
Oo., 98 S.W.2d 742, 339 Mo. 996. 

Pa.—^Deardorff v. Metzler, Com.PL, 
53 York Leg.Rec. 17. 

Philippine.—Abrenica v. Oonda, 84 
Philippine 729. 

Tex.—Johnson v. Hodges, Clv.App.. 

121 S.W.2d 871, error dismissed. 

64 C. J. p 178 note 53. 
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76. Tenn.—^Erwin Nat. Bank v. Rid¬ 
dle. 79 S.W.2d 1032, 18 Tenn.App. 
561. 

64 C.J. p 173 note 55. 

77. Philippine.—^Abrenica v. Gonda, 
34 Philippine 739. 

64 C.J. p 174 note 57. 

78. Ala.—^Metropolitan Life Ins. Co. 
V. Usher, 146 So. 809. 226 Ala. 314. 

Cal.—People v. Willis, 86 P.2d 670, 
30 Cal.App.2d 419. 

Ky.—Sympson Bros. Coal Co. v. 
Coomes, 58 S.W.2d 594, 248 Ky. 824. 

Me.—^Rawley v. Palo Sales, Inc., 70 
A.2d 540, 144 Me. 375—^Monroe 
Loan Soc. v. Owen, 46 A. 2d 410, 142 
Me. 69. 

Minn.—^Becker County Nat. Bank v. 
Davis, 284 N.W. 789, 204 Minn. 603. 

Mo.—^Lynch v. St. Louis Public Serv¬ 
ice Co., App., 251 S.W.2d '521— 
Banks v. St. Louis Public Service 
Co.. App., 249 S.W.2d 481—Young 
V. Sinclair Refining Co., App., 92 
S.W.2d 995. 

Mont.—Janes v. Fidelity & Deposit 
Co. of Maryland, 119 P.2d 39, 112 
Mont. 580. 

N.BL—^Ricard v. Prudential Ins. Oo. 
of America, 173 ‘ A. 375, 87 N.H. 
81, 98 AL.R. 784. 

N.J.—^In re Petagno, 48 A2d 909, 24 
N.J.fMisc. 279. 

Philippine.—^Abrenica v. (Sonda, 84 
PhiUppine 739. 

Tenn.—^Erwin Nat. Bank v. Riddle, 79 
S.W,2d 1032, 18 Tenn.App. '561. 

Tex.—^Eldredge v. Godwin, Civ.App., 
263 S.W.2d 598, refused no reversi¬ 
ble error. 

W.Va.—^Davls v, Sargent, 78 S.B.2d 
2fl7. 

9 C.J. p 656 note 51—-64 O.J. p 178 
note 56. 
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is under attack is on the stand, or at least while he 
can he recalled preceding the closing of taking 
testimony.^^ Accordingly, an objection generally 
comes too late when made after the objectionable 
evidence has been admitted,or after the witness 
has testified at length as to the matter objected to,8t 
or after the full development of the facts testified 
to,and, as discussed infra § 136, the court may 
properly refuse to strike such evidence. 

However, in the absence of knowledge at the time 
the evidence is offered, objections may be made when 
the objectionable nature of the evidence becomes ap- 
parent^^ or within a reasonable time thereafter.®^ 
An objection that an aflSidavit is hearsay, made be¬ 
fore the affidavit has substantially been read, is 
timely;®® and an objection to testimony given with¬ 
out a question calling therefor is sufficient if recog¬ 
nized by the court as seasonably made.®® Also, the 


failure to object to a mere preliminary matter, as 
whether or not a witness has an opinion, does not 
render unavailable as coming too late an objection 
to the witness giving his opinion.®*^ 

It has been held that the admission of evidence 
on apparently related matters, without objection, 
does not bar an objection made at the close of the 
case on the ground of failure of proof.®® While one 
objecting to evidence must establish, at least prima 
facie, the basis of the objection at the time the ob¬ 
jection is taken,®® if the evidence subsequently af¬ 
fords prima facie justification of the objection the 
objecting party may obtain the benefit thereof 
through appropriate requests for instruction of the 
jury.®® 

When the objection is to a question, ordinarily it 
must be made when the question is asked®i and be- 


0'bJ«^ction too late 

(1) Overruling objection to rec¬ 
ords was held proper, where no ob¬ 
jection was made at time records 
were Introduced and only objection 
on ground records as originally In¬ 
troduced were not properly authenti¬ 
cated was made when case was re¬ 
opened for additional evidence, at 
which time records were properly au¬ 
thenticated.—Jahnke v. Selle, 13 N.E. 
2d 980, 368 Ill. 268. 

(2) Where trial was had in the 
absence of defendant with under¬ 
standing that defendant's statement 
might be read in evidence, any ob¬ 
jection to statement on the ground 
that it contained immaterial matters 
should have been made before state¬ 
ment was introduced in order to af¬ 
ford defendant an opportunity to rec¬ 
tify the error by striking such im¬ 
material matter.—Hudson v. Galyean, 
19 S.E.2d 893, 179 Va. 434. 

xrsoal role 

Usually an objection to introduc¬ 
tion of evidence must be made be¬ 
fore testimony is given.—^Mason v. 
World War II Service Compensation 
Board, 61 N.W.2d 432, 243 Iowa 341. 

79. XJ.S.—^U. S. V. Aluminum Co. of 
America, D.C.N.T., 35 P.Supp. 820. 

80. Ala.—^Metropolitan Life Ins. Co. 
V. Usher, 146 So. 809, 226 Ala. 314. 

Mo.—^Mavrakos v. Mavrakos Candy 
Co.. 223 S.W.2d 383, 359 Mo. 649— 
Banks v. St Louis Public Service 
Co., App., 249 S.W.2d 481—Young 
V. Sinclair Refining Co., App., 92 
S.W.2d 996. 

Philippine.—Abrenica ▼. Gonda, 34 
Philippine 739. 

Wash.—^Lubin v. Cowell, 170 P.2d 
301. 25 Wash.2d 171. 

64 C.J. p 174 note 61. 

Objections held too late 

(1) Objection made to testimony 


long after it was completed.—^Hoey v. 
Dell, 76 A.2d 836, 10 N.J.Super. 185. 

(2) Objection to admissibility in 
evidence of statements in deposition, 
which was not made until* after ma¬ 
terial portions of deposition had been 
read to jury.—Weil Clothing Co. v. 
National Garment Co., MoA.pp., 148 
S.W.2d 586. 

81. Ariz.—Stephens v. Poster, 51 P. 
2d 248. 46 Ariz. 391. 

Cal.—^Armstrong v. Ford, 86 P.2d 
386, 30 Cal.App.2d 347. 

Mo.—Conner v. Aalco Moving & Stor¬ 
age Co.. App., 218 S.W.2d 830— 
Lynn v. Business Men's Assur. Co. 
of America, 111 S.W.2d 231, 232 
Ho.App. 842. 

Wash.—Sweazey v. Valley Transport, 
107 P.2d 667, 6 Wash.2d 324, 140 
A.L.R. 1, opinion adhered to 111 
P.2d 1010, 6 Wash.2d 324, 140 A.L. 
R. 20. 

82. Tex.—^Fort Worth & D. C. Ry. 
Co. V. Capehart, Civ.App., 210 S. 
W.2d 839, refused no reversible er¬ 
ror. 

83. Wyo.—^Henderson v. Coleman, 
115 P. 439, 1136, 19 Wyo. 183. 

64 CJ. p 174 note 68. 

Motion to strike as dependent on 
previous objection see infra § 136. 
ObjectioiLS held timely 

(1) . Generally.—Marrah v. J. & R. 
Motor Supply Co„ Mo.App., 166 S.W. 
2d 271. 

(2) Objection to testimony of phy¬ 
sician, made as soon as it was defi¬ 
nitely shown that physician was in 
fact relying on symptoms of patient 
experienced in the past.—Gladney v. 
Mutual Life Ins. Co. of N. T., Mo. 
App., 186 S.W.2d 638. 

(3) Owner of land condemned did 
not waive right subseauently to ob¬ 
ject to evidence of sale of other sim¬ 
ilar property by not objecting to such 
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evidence when first Introduced, where 
it did not then appear that condemnor 
had purchased such property in the 
same proceeding, and objection made 
as soon as nature of the sale was 
made to appear was timely.—Kansas 
City V. Thomson, Mo., 208 S.W.2d 
216. 

84. Md.—^Dent v. Hancock, 5 Gill 

120 . 

85. Mont.—^Bean v. Missoula Lum¬ 
ber Co., 104 P. 869, 40 Mont. 81. 

88. N.T.—^Blum v. Manhattan R. 
Co., 20 N.Y.S. 722, 1 Misc. 119. 

87. U.S.— V, S. V. Young, C.C.A.Ida- 
ho, 73 P.2d 690, certiorari denied 
Young V. U. S., 66 S.Ct. 612, 29*5 
U.S. 714, 79 L.Bd. 1248. 

88. N.Y.—Schneiderman v. Mother's 
Friend’s Wet Wash Laundry, 243 
N.Y.S. 207, 230 App.Dlv. 197, re¬ 
versed on other grounds 176 N. 
B. 821, 256 N.Y. 680. 

89. Ala.—Walnwrlght v. Marbury 
Lumber Co., 90 So. 816, 206 Ala 
669. 

90. Ala.—Wainwright v. Marbury 
Lumber Co., supra 

91. Conn.—^Hackenson v. City of 
Waterbury, 2 A.2d 215, 124 Conn. 
679. 

Ind.-—Curtis v. Mann, 14 N.E.2d 346, 
106 Ind.App. 601. 

Ky.—CorpTis Jtiris quoted la Stark’s 
Adm’x v. Herndon’s Adm’r, 168 S. 
W.2d 828, 831. 292 Ky. 469. 

Mo.—^Mavrakos v. Mavrakos Candy 
Co., 223 S.W.2d 388, 869 Mo. 649. 
N.J.—^Beam v. Kent, 69 A.2d 669, 
3 N.J. *210. 

Philippine.—^Abrenica v. Gonda, 84 
Philippine 739. 

64 C.J. p 174 note 69. 

Time when objections to questions 
must be made in the taking of dep¬ 
ositions see Depositions 5 101. 
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fore it is answered,® ^ if the question is of such a jection to such answer should be sustained, since its 

nature as to inform the objecting party of the ex- objectionability could not have been anticipated.®® 

pected answer®® and there was an opportunity to However, even though a question does not disclose 

object to the question before it was answered,®** that it calls for illegal evidence, if illegal evidence 

even though counsel making the objection states is given in response thereto the objecting party 

that he did not understand the question.® ^ In order must move seasonably for its exclusion.^ 

for the rule to apply, the inadmissibility must be due 

to the subject or form of the question rather than On the other hand, since the object of the rule 
to some feature of the answer,®® and, although there is to prevent a party from intentionally withholding 

is some authority to the contrary,®"^ the answer must his objection until he discovers the effect of the 

be responsive to the question.®® Accordingly, where testimony and then interposing an objection if it 

a question is proper, but the answer is not responsive, is unfavorable,® the rule is to have a reasonable in- 

or is otherwise objectionable or inadmissible, an ob- terpretation and is to be reasonably applied® There 


To permit ooxrectioix 
Objection to form of question 
should be made at time question is 
propounded, so that party propound¬ 
ing it may have oipportunity to amend 
it if it is open to objection made.— 
Rogers V. St. Avit, Mo.App., 60 S.W. 
2d >698. 

92. U.S.—Chicago & N. W. Ry. Co. 

V. Green, C.CA..Minn., 164 F.2d 65. 
Ala.—^Bradford v. Harris, 37 So. 2d 

677, 251 Ala. 386—^Lipscomb v. 

Moore. 1*50 So. 907, 227 Ala. 647— 
Bates V. Bank of Moulton, 148 So. 
160, 226 Ala. 679—^Butler v. Walton, 
66 So.2d 369, 36 Ala.App. 319, cer¬ 
tiorari denied 56 So.2d 379, 267 
Ala. 714—^Pritchett v. Freeman, 64 
So.2d 314, 36 Ala.App. 222—^Ten¬ 
nessee Valley Sand & Gravel Co. v. 
Pilling. 47 So.2d 236, 36 Ala.App. 
237, certiorari denied 47 So.2d 245, 
264 Ala. 10—^Royal Ins. Co, v. 
Story, 40 So.2d 719, 34 Ala.App. 
363, certiorari denied 40 So.2d 724, 
252 Ala. 275. 

Conn.—^Hackenson v. City of Water- 
bury, 2 A.2d 215, 124 Conn. 679. 
Iowa.—Kuiken v. Garrett, 61 N.W. 

2d 149, 243 Iowa 785. 

Ky.—Corpus Juris quoted in Stark's 
Adm’x V. Herndon’s Adm’r, 166 S. 

W. 2d 828, 831, 292 Ky. 469. 

Mo.—^Lesch v. Terminal R. R. Ass’n 
of St. Louis, 258 S.W.2d 686— 
Mauck V. Atchison, T. & S. P. Ry, 
Co., 164 S.W.2d 73—Gately v. St. 
Louis-San Francisco Ry. Co., 66 
S.W,2d 54, 332 Mo. 1—Wolfson v. 
Cohen, 65 S.W.2d 677—^Doherty v. 
St. Louis Butter Co., 98 S.W. 2d 
742, 339 Mo. 996—^Borgman v. Bo- 
ten, App., 225 S.W.2d 360—Weinel 
V. Hesse, App., 174 S.W.2d 903— 
Sharon v. Kansas City Granite & 
Monument Co., 126 S.W.2d 959, 233 
Mo.App. 547—Golden v. Onerem, 
App., 123 S.W.2d 617—Coffey v. S. 
S. Kresge Co., App., 102 S.W.2d 
161—Taylor v. Kelder, 88 S.W.2d 
436, 229 Mo.App. 1117—Adams v. 
Carlo, App., 84 S.W.2d 682—State 
ex rel. State Highway Commission 
V. Pope. 74 S.W.2d 265, 228 Mo.App. 
888—Lanahan v. Hydraulic-Press 


Brick Co., App., 65 S.W.2d 327— 
Lorenz v. Bull Dog Automobile Ins. 
Ass’n of Chicago, App., 277 S.W. 
596. 

N.D.—Hoffer v. Burd. 49 N.W.2d 282, 
78 N.D. 278. 

Philippine.—^Abrenica v. Gonda, 34 
Philippine 739. 

R.I.—^Lianos v. Andreuccl, 48 A2d 
343, 72 R.I. 123. 

Tex.—Hix V. Wirt, Civ.App., 220 S. 
W.2d 530, refused no reversible er¬ 
ror—Nelson v. Jenkins, Civ.App., 
214 S.W.2d 140, error refused. 

Vt.—Wilford V. Salvucci, 95 A.2d 
37, 117 Vt. 495, followed in 95 A. 
2d 41, 117 Vt. 501. 

64 C.J. p 176 notes 70-71, 

Motion to strike as dependent on 
previous objection see infra § 136. 
Waiting until answer not favored 
Courts do not favor practice of 
counseTs waiting until witness’ an¬ 
swer to an improper question is 
made before making an objection.— 
Holman v. Terminal R. Ass’n of St. 
Louis, Mo.App., 126 SvW.2d 527. 

93. Ky.— Corpus Juris quoted in 
Stark’s Adm’x v. Herndon’s Adm’r, 
166 S.W.2d 828, 831, 292 Ky. 469. 

Mo.—^Doherty v. St. Louis Butter Co., 
98 S.W.2d 742, 339 Mo. ■996—Borg- 
man v. Boten, App., 225 S.W.2d 360. 
Tex.—Hix V. Wirt, Civ.App., 220 S. 
W.2d 630, refused no reversible er¬ 
ror- 

64 C.J. p 175 note 73. 

94. Ky.— Corpus Juris quoted iu 
Stark’s Adm’x v. Herndon’s Adm’r, 
166 S.W.2d 828, 831, 292 Ky. 4'69. 

Mo.—^Borgman v. Boten, App., 225 S. 
W.2d 360—Adams v. Carlo, App., 
84 S.W.2d 582. 

64 C.J. p 176 note 74. 

95. Ala.—St. Louis & S. F. R. Co. 
V. Sutton, 55 So. 989, 169 Ala. 889, 
Ann.Cas.l912B 366, 

96. Conn.—^HAckenson v. City of Wa- 
terbury, 2 A.2d 215, 124 Conn. 679. 

97. Mo.—Mauck v. Atchison, T. & S. 
F. Ry. Co., App., 164 S.W.2d 78. 

98. Ky.— Corpus Juris quoted in 
Stark’s Adm’x v, Herndon’s Adm’r, 
166 S.W.2d 828, 831, 292 Ky. 459. 
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Mo.—^Borgman v. Boten, App., 225 S. 
W.2d 360—Golden v. Onerem, App., 
123 S.W.2d 617—Adams v. Carlo, 
App., 84 S.W.2d 682. 

Vt.—Wilford V. Salvucci, 95 A.2d 37, 
117 Vt. 495, followed in 95 A.2d 
41, 117 Vt 501. 

64 C.J. p 175 note 72. 

99. Ark.—Jones v. Harrison, 157 S. 

W.2d 773, 203 Ark. 578. 

Mo.—^Doherty v. St Louis Butter Co., 
98 S.W.2d 742, 339 Mo. 996. 

64 C.J. p 176 note 81. 

Improper or irresponsive answer as 
ground for motion to strike see in¬ 
fra § 134. 

Mode of objection to improper an¬ 
swer to proper question see infra § 
121 . 

1. Ala.—^Bradford v. Birmingham 
Electric Co., 149 So. 729, 227 Ala. 
285. 

2. Conn.—^Btaokenson v. City of Wa- 
terbury, 2 A.2d 215, 124 Conn. 679. 

Season for role 

(1) Requirement that objection to 
question be made before response 
thereto Is intended to prevent specu¬ 
lation by objecting party as to what 
response will be.—^Harrison v. Baker, 
Ala., 71 So.2d 284. 

(2) If the rule were otherwise, 
counsel could wait until the answer 
is given, then, if adverse, interpose 
an objection,—Ott v. Stone, 29 S.W. 
2d 726, 225 Mo.App. 132, certiorari 
quashed State ex rel. Ott v. Trimble, 
28 S.W.2d 76. 

(3) Counsel may not speculate on a 
favorable answer being given by wit¬ 
ness and then be heard to complain. 
Cal.—^Hastings v. Serleto, 143 P.2d 

9'56, 61 Cal.App.2d 572. 

Iowa.—Kuiken v. Garrett, 51 N.W.2d 
149, 243 Iowa 785. 

64 C.J. p 175 note 70-71 fa], 

3. Conn.—^BAckenson v. City of Wa- 
terbury, 2 A.2d 215, 124 Conn. 579. 

ZSffect of sustaining objection 
Where the trial court sustains an 
objection to testimony it recognizes 
that the objection does not come too 
late.—Noland v. Morris & Co., 248 S. 
W. 627, 212 Mo.App. 1. 
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are circumstances where the doctrine of waiver is 
not applicable.^ Objection to a question is in time 
if made as soon as its purport or line of questioning 
becomes apparent ;5 and an objection made after a 
question is answered is in time where the question 
itself is highly prejudicial, regardless of the an- 
sw^er,® or where no sufficient opportunity was given 
to make objection sooner,^ as where the witness 
answers the question before an objection can be 
interposed.® 

In a parent's action for injuries to his son in 
which a transcript of evidence in a prior action 
by the son was introduced in evidence without ob¬ 
jection, an objection made for the first time when 
plaintiff offered to introduce and read from the 
transcript the evidence of various witnesses has been 
held too late.® 

Examination by court. Objection to an examina¬ 
tion by the court of a witness comes too late when 
made after the conclusion of the examination.^® 


88 aj.s. 

b. Objections Made at Particular Stases of Pro¬ 
ceedings 

Objections to the admission of evidence, made at 
particular stages of the proceedings and ranging from 
the close of the testimony of the witness, to whose tes¬ 
timony objection is made, to motions made after the 
close of the trial, have been held too late. 

An objection comes too late if made at the close 
of the testimony of the witness whose testimony is 
objected to,ii after a subsequent witness has been 
examined,after the party introducing the objec¬ 
tionable evidence has fully presented his case,i3 aft¬ 
er the close of the entire evidence,!^ after asking 
an instruction on the effect of the evidence,^® after 
the argument has commenced,i® by a request for 
instructions to the jury,l7 by exceptions to instruc¬ 
tions,^® after the case is argued and the jury 
charged,^® or after the case has been submitted to 
the jury.®® Likewise, an objection to the admission 
of evidence is too late if made on motion for non- 
suit®^ or for direction of a verdict,®® after verdict,®® 
after trial,®4 after direction of judgment for one 
of the parties,®® if not made before final hearing,®® 


4. Cal.—^Wysock v. Borchers Bros., 
232 P.2d 531, 104 Cal.App.2d 671, 
29 A.L.R.2d 948. 

Si La.—Williams v. N. Trade & Co., 
180 So. 846. 15 La.App. 121. 

6. Ky.—Corpus Juris quoted Su 
Stark’s Adm’x v. Herndon’s Adm’r, 
166 S.W.2d 828, 831, 292 Ky. 469. 

Mo.—^Robinson v. MeVay, App., 44 
S.W.2d 238. 

7. Conn.—^Heuskenson v. City of Wa- 
terbury, 2 A.2d 215, 124 Conn. 679. 

Ky.—Corpus JUrls quoted la Stark’s 
Adm’x V. Herndon’s Adm’r, 166 S. 
W.2d 828, 831. 292 Ky. 469. 

64 C.J. p 176 note 78. 

8. Cal.—^Wysock v. Borchers Bros., 

232 P.2d 531, 104 Cal.App,2d 671, 
29 AL.R.2d 948. : 

Conn.—^Hackenson v. City of Water- 
bury, 2 A. 2d 215. 124 Conn. 679. I 

Ky.—Corpus Juris quoted la Stark’s 
Adm’x V. Herndon’s Adm’r, 166 S. 
W.2d 828, 831, 292 Ky. 469. 

Mo.—^Doherty v. St. Louis Butter 
Co.. 98 S.W.2d 742. 339 Mo. 996— 
Welnel v. Hesse, App., 174 S.W.2d 
•903. 

64 C. J. p 176 note 79. 

Objectloas held la time 

Conn.—^Hackenson v. City of Water- 
bury, 2 A 2d 216, 124 Conn. 679. 

9. Mo.—Scanlon v. Kansas City, 81 
S.W.2d 939, 336 Mo. 1068. 

10. Mo.—Vernon v. Rife, App., 294 
S.W. 747. 

11. Idaho.—^Davidson Grocery Co. v, 
IT. S. Fidelity St Guaranty Oo., 21 P. 
2d 75. 52 Idaho 795. 

Mo.—Gillip V. Butts, App., 77 S.W.2d 
1014. 


N. J,—Beam v. Kent, 69 A2d Se-D, 3 N*. 
J. 210—Steffler v. Schroeder. 79 A. 
2d 485, 12 ir.J.Super. 243—McArdle 
Real Fstate Co. v. McGowan, 172 
A. 786, 12 N.J.Misc. 600. 

64 C.J. p 176 note 83. 

When examination of witness about 
ended 

Tex.—Texas Employers Ins. Ass’n v. 
Hitt, Clv,App., 126 S.W.2d 823. 

12. Mo.—Collins v. Leahy, App., 102 
S.W.2d 801. 

13. Cal.—^In re Morrison’s Estate, 

242 P. 939. 198 Cal. 1. 

Ill.—^Reule V. City of Chlcagro, 268 
Ill.App. 266. 

After witnesses had scattered 
Tenn.—Armstrong" v. Bowman, 115 
W’.2d 229, 21 Tenn.App. 673. 

14. Tex.—-Winkler v. Cox, Civ.Aipp., 

243 S.W.2d 248. 

64 C.J. p 176 note 85. 

Beld too late 

Objection made after the taking 
of testimony has been closed and 
the witnesses dispersed comes too 
late.—^U, S. V. Aluminum Co. of 
America, D.C.N.Y., 35 F.Supp. 820. 

15. Md.—^Dent v. Hancock, 5 Gill 

120 . 

. 

16. (Mich.—Snelling y. Brown, 132 N. 
W. 649. 167 Mich. 202. 

64 C.J. p 176 note 87. 

Objection made after oondusloa of 
all evidence and greater part of 
argument 

Ala.—Walker County v. Burdeshaw, 
169 So. 227, 232 Ala. 621. 

17. Tex.—Texas & P, Ry, Co. v. 
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Foster, Civ.App., 68 S.W.2d 657, 
error dismissed. 

64 C.J. p 176 note 88. 

18. Iowa.—Starr v. Stevenson, 60 
N.W. 217, 91 Iowa 684. 

64 C.J* p 176 note 89. 

19. Or.—Coblentz v. JalofC; 239 P. 
825, 115 Or. 656. 

64 C.J. p 17'6 note 90. 

20. W.Va.—Chesapeake & O. Ry. 
Co. V. Johnson, 69 S.E.2d 393. 

64 C.J. p 17'6 note 91. 

21. N.T.—-Colrlck v. Swinburne, 12 
N.E. 427, 106 N.T. 603. 

Dismissal or nonsuit generally see 
Infra SS 238-248. 

22. Iowa.—^Franke v. Kelshelmer, 
163 N.W. 239, 180 Iowa 251. 

Tex.—Winkler v. Cox, Clv.App., 248 
S.W.2d 248—^Newberry v. Campbell, 
Civ.App., 142 S.W.2d 318. 

23. Pa.—Gk)dding v. Swanson, Com. 
PL, 77 Pa.Dist. & Co. 4'61. 

64 C.J. p 176 note 94. 

24. U.S.—^Patrick v. Graham, Colo., 
10 S.Ct. 194, 132 U.S. 627, 83 L.Ed. 
460—Robert A. Reichard, Inc. v. 
Ezl. Dunwoody Co., D.C.Pa, 45 F. 
Supp. 153. 

25. Miss.—Wlngo-Bllett & Crump 
Shoe Co. V. Naaman, 167 So. 634, 
175 Miss. 4'68. 

26. U.S.—Universal Radiator Prod¬ 
ucts Co. V. Craftsman Radiator En¬ 
closure Co., D.C.N.Y., 2 F.Supp. 
205. 

Evidence supporting invalidity of 
patent 

U.S.—Universal Radiator Products 
Co. V. Craftsman Radiator Enclo* 
sure Co., supra. 
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on motion for a new trial, as discussed in New Trial 
§ 46 b, in arrest of judgment,27 on the third trial 
of a case,22 or for the first time on appeal, as dis¬ 
cussed in Appeal and Error §§ 289-296. 

c. Objections on Particular Grronnds 

The rule requiring timely objection to the admission 
of evidence has been held applicable irrespective of the 
character of the objection or the particular grounds as¬ 
signed, but under some authority the rule is restricted 
to such objections as relate to the relevancy of the evi¬ 
dence, or to some matter of form or irregularity in ob¬ 
taining the evidence. 

It has been held that the rule requiring timely 
objection to the admission of evidence applies ir¬ 
respective of the character of the objection, and 
that a ground of objection not assigned at the time 
the testimony involved is offered is thereafter un- 
availing.22 There is, however, some authority which 
holds that only such objections as relate to the 
relevancy of the evidence, or to some matter of form 
or irregularity in obtaining the evidence, are waived 
if they are not urged when the evidence is ten¬ 
dered,20 and that objections having reference to the 
competency or effect or sufficiency of evidence are 
not waived by a failure to object when the evidence 
is tendered ;2i and there is still other authority 
which holds that objection to the relevancy of evi- 
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dence may be made at any time during the trial.22 

In various instances the rule requiring timely ob¬ 
jection has been applied to objections to the com¬ 
petency of the evidence ;22 to objections that the 
evidence is hearsay,24 parol,25 or otherwise not the 
best evidence ;25 that the testimony is the opinion of 
the witness27 or a self-serving declaration ;28 that 
expert opinion testimony is based partly on hear¬ 
say ;2^ that the proper foundation has not been 
laid;42 that the testimony of a deceased witness at 
a former trial has not been properly authenticated 
to a transcript on the ground that it is not duly cer¬ 
tified ;^2 that it is not proper cross-examination^2 

or that it is improper rebuttal that the evidence 
is inadmissible on the ground that it is not within 
the issues, as discussed in Pleading § 584, or of a 
variance between the allegations and the proof, as 
discussed in Pleading §§ 559, 585; that the question 
asked a witness is leading's or calls for a conclu¬ 
sion;^® and that the witness was not sworn, as 
discussed in the CJ.S. title Witnesses § 320, also 
64 CJ. p 177 note 12, 70 CJ. p 487 notes 80-89, or 
is incompetent, as discussed in the CJ.S. title Wit¬ 
nesses § 247, also 64 C.J. p 177 notes 13, 14, 70 C.J. 
p 371 notes 52-65. The rule has also been applied 
to objections to evidence affecting the credibility of 


27. Tex.—^McOoy v. Jones, 9 Tex. 
363. 

28. S.C.—Garrett v. Weinberg, 31 S. 
E. 341, 84 S.E. 70. 64 S.C. 127- 

29. U.S.—^U. S. V. Aluminum Co. of 
America^ D.C.N.T.. 3'5 F.Supp. 820. 

Time when objections to depositions 
required to be ma^le see Deposi¬ 
tions S 101. 

30. La.—Succession of Corell, 148 
So. 711, 177 La. 668. 

31. La.—Succession of Corell, supra. 

32. Ga.—^Hamilton v. Pulaski Coun¬ 
ty, 72 S.E.2d 487, 86 GcuApp. 705. 

83. Miss.—^Wingo-Ellett & Crump 
Shoe Co. V. Naaman, 167 So. 634, 
175 Miss. 468. 

N.H.—^Ricard v. Prudential Ins. Co. 
of America, 173 A. 876, 87 N.H. 81, 
93 A.L.R. 784. 

N.T.—^Le Coulteux De Caumont v. 

Morgan. 9 N.E. 861, 104 N.T. 74. 
Philippine.—Abrenica v. Gonda, 84 
Philippine 739. 

Tenn.—^Brwin Nat. Bank v. Riddle. 
79 S.W.2d 1032, 18 Tenn.A<pp. 661. 

84. Mo.—Jackson v. Curtiss-Wright 
Airplane Co., 68 S.W.2d 715, 834 
Mo. 805—Coffey v. S. S. Kresge Co.. 
App.. 102 S.W.2d 161—Young v. 
Sinclair Refining Co., App., 92 S- 
W.2d 995—^Lanahan v. Hydraulic- 
Press Brick Co., App,, 55 S.W.2d 
327. 

88 C. J.S.—16 


N.J.—^In re Fetagno, Ch., 48 A.2d 909, 
24 N.J.Misc. 279. 

Tenn.—^Armstrong v. Bowman, 115 S. 

W.2d 229. 21 Tenn.App. 673. 

64 C.J. p 176 note 2. 

BDospital records 

Plaintiff, wishing to exclude from 
evidence as hearsay portions of hos¬ 
pital record previously introduced by 
her, should have informed court, 
when defendant offered such portions 
in evidence, that plaintiff was ques¬ 
tioning reliability of certain parts 
of record on such ground, whereupon 
court should have determined wheth¬ 
er such i>ortions were admissible.— 
Lynch v. St. Louis Public Service 
Co., Mo.App., 261 S.W.2d 621. 

35. Ala.—(Metropolitan Life Ins. Co. 
y. Usher, 146 So. 809, 226 Ala. 314. 

La,—Walton v. Waltjon, 100 So. 786, 
li&6 La. 611. 

Tex.—^Eldredge v. Godwin, Clv.App., 
263 S.W.2d 598, refused no reversi¬ 
ble error. 

36. U.S.—Chicago & N. W. Ry. Co. 
V. Green, C.C,A.Minn., 164 P.2d 65 
—^Robert A. Reichard, Inc., v. Bzl. 
Dunwoody Co., D.C.Pa., 45 P.Supp. 
153 —s. V. Aluminum Co. of 
America, D.C.N.Y., 35 F.Supp. 820. 

Ala.—Box V. Box, 10 So,2d 478, 243 
Ala. 437. 

Idaho.—^Davidson Grocery Co- v. U. 
S. Fidelity & Guaranty Co., 31 P. 
2d 715 , 52 Idaho 795. 
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Mo.—^Thomas Patrick, Inc. v. Corbett, 
App., 67 S.W.2d 756. 

64 C.J. p 176 note 4. 

37. Mo.—^Hillin v. La Fayette Land 
& Farming Co., App., 296 S.W. 243. 

38. Mo.—^McMahon v. United Rys. 
Co. of St. Louis, App., 203 S.W. 
500. 

39. N.J.—^Beam v. Kent, 69 A.2d 569, 
3 N.J. 210. 

40. Mich.—^Perrott v. Shearer, 17 
Mich. 48. 

Mo.—^Boyers v. Liindhorst, 216 S.W. 
536, 280 Mo. 5. 

41. Pa.—Godding v. Swanson, Com. 
PL, 77 Pa-Dlst. & Co. 451. 

42. Tenn.—Elrwln Nat. Bank v. Rid¬ 
dle, 79 S.W.2d 1032, 18 Tenn.App. 
561. 

43. Ind.—^Horton v. Brown, 29 N.E. 
414, 180 Ind. 113. 

44. N.J.—^McArdle Real Estate Co. 
V. McGowan, 172 A. 786, 12 N.J. 
Misc. 500. 

45. Qa.—^Hamilton v. Pulaski Coun¬ 
ty, 72 S.B.2d 487, 86 Ga.App. 705. 

Ky.—^Buck V. Klcinschmidt, 131 S.W. 

2d 714, 279 Ky. 569. 

64 C.J. p 177 note 10—70 C.J. p 633 
note 62. 

46. Mo.—^Lesch v. Terminal R. R. 
Ass'n of St. Louis, 258 S.W.2d 686 
—^Adams v. Carlo, App., 84 S.W.2d 
682. 

64 C. J. p 177 note 11. 
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a witness,^'^ Collateral inquiry into the mode in 
which evidence has been obtained will not be allowed 
when the question is raised for the first time at the 
trial.^® 

d. Objections to Ezclnsion of Evidence 

An objection to the exclusion of evidence must be 
made at the time of the exclusion. 

In order to complain of the exclusion of evidence, 
there must be an objection at the time of the exclu¬ 
sion.^ 3 

Limitation of number of witnesses. An objection 
to a limitation of the number of witnesses should 
be made when the limitation is announced, and not 
after the objecting party has examined the limited 
number of witnesses.^® 

§ 119. -Premature Objection 

An objection to evidence cannot be made In advance 
of the offer of the evidence sought to be introduced. 

An objection to evidence cannot be made in ad¬ 
vance of the offer of the evidence sought to be 
introduced.^1 So an objection to testimony laying 
the ground for subsequent proof is inopportune 
and, where a question is so framed that the court 
cannot say whether an answer thereto would be in¬ 
admissible until after the answer is given, an ob¬ 
jection to the question is premature.53 An objection 
to the testimony of a witness on the ground that 
he is disqualified, before such disqualification is 
shown, cannot be availed of because of subsequent 


proof of disqualification.®^ It has been held that an 
objection to evidence of an oral agreement varying 
the terms of a written agreement is premature 
where it is made before the existence of a written 
contract has been established.®® 

§ 120. Mode of Making Objection 

Ordinarily, the mode of questioning the admissibil¬ 
ity of evidence Is by objection with a statement of the 
grounds on which it Is based. 

The usual and proper practice to raise the ques¬ 
tion of the admissibility of evidence is to object to 
the question asked the witness, stating the grounds.®® 
An objection to a leading question is waived if 
not made specially;®^ and the proper remedy is to 
sustain an objection and permit the question to be 
reframed, and not to strike the answer.®® It has 
been held that, where evidence is admitted without 
objection, which for any reason should not be con¬ 
sidered by the jury, the remedy is to ask the court 
to instruct that such evidence be disregarded, and 
that it is not error for the court to refuse to strike 
it,®® especially where the motion is made after the 
witness has left the stand.®® This rule has been 
held applicable where the evidence is admitted, ei¬ 
ther without objection or under objection,®! where 
the evidence subsequently becomes incompetent,®® 
and where the objection is made after a question has 
been answered.®® 

On the other hand, it has been held that, where 
evidence is admitted in advance of the introduction 


47. Mo.—Collins v. Leahy, App., 102 
S.W.2d 801. 

48. U.S.—Casey v. XT. S., C.C.A.N.J., 
8 P.2d 709. 

64 C.J. p 177 note 16, 

49. Pa.—Cook v. Conestoga Traction 
Co., 21 l4anc.L.Rev. 161. 

50. Iowa.—^MoConnell v. City of 
Osage, 45 N.W. 560, 80 Iowa 293, 8 
L.R.A. 778. 

Tenn.—Holllston Mills of Tennessee 
V. MoGuffln, 146 S.W.2d 357, 177 
Tenn. 1. 

Wis.—Meier y. Morgan, 52 N.W. 174, 
82 Wis. 289, 33 Am.S.R. 39. 

Power of court. In its discretion, to 
limit number of witnesses see su¬ 
pra S 92. 

51. Tex.—^Missouri, etc., R. Co. y, 
Johnson, 67 S.W. 768, 95 Tex. 409. 

64 C.J. p 177 note 17. 

52. Pa.-—Davis v. Carroll-Porter 

Boiler & Tank Co., 119 A. 742, 276 
Pa. 71. 

64 C.J. p 177 note 18. 

53. Ind.—^Louisville, etc., K. Co. v. 
Jones, 9 N.E. 476, 108 Ind. 551. 

54. N’.T.—^Whitman v. Poley, 26 N.E. 
725, 125 N.Y. 651. 


55. IN'. J.—^Moser v. Milner Hotels, 73 
A.2d 590, 8 N.J.Super. 159, reversed 
on other grounds 78 A.2d 393, 6 N.J. 
278. 

56. U.S.—General Motors Accept¬ 
ance Corporation v. American Ins. 
Oo., C.C.A,Pla., 50 P.2d 803, certio¬ 
rari denied 52 S.Ct. 130, 284 U.S. 
676, 76 L.Ed. 571. 

Exceptions to rulings see infra §§ 
146-149. 

Statement of grounds of objection see 
infra §§ 124-129. 

Persons to be informed of grroxmds 
The court is entitled to know the 
ground of objection to testimony, but 
the objecting party is not required 
to advise the opposing counsel the 
grounds of objection.—^Burns v. 
Leath, 184 So. 176, 236 Ala. 615. 

Motion for directed verdict 
A motion for directed verdict, made 
after both parties had rested, based 
on ground that all evidence of other 
party constituted hearsay, was suffi¬ 
cient objection to evidence to justify 
trial court to exclude it.—American 
Workmen v. Ledden, 120 S.W.2d 346, 
196 Ark. 902, 120 A.L.R. 201. 
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67. Wis.—Teegarden v. Caledonia, 6 
N.W. 875, 60 Wis. 292. 

Necessity for objection at trial to 
preserve error on appeal see Ap¬ 
peal and Error § 295. 

58. Wash.—^MacGerry v, Rodgers, 
268 P. 314, 144 Wash. 376. 

59. N.T.—Hatch v. Attrlll, 23 N.B. 
649, 118 N.T. 383. 

64 C.J. p 177 note 25. 

Instruction to disregard as curing 
erroneous admission of evidence 
see Appeal and Error § 1737. 

Refusal to strike as within discre¬ 
tion of court see infra § 136. 

60. Pa.—Wadsworth v. Manufactur¬ 
ers* Water Co., 100 A. 677, 266 Pa. 
•106, Ann.Cas.l917E 1099—^Forster 
V. Rogers Brothers, 93 A. 26, 247 
Pa. 64. 

61. N.T.—Holmes v. Moffat, 24 N.B. 
275, 120 N.T. 159. 

64 C.J. p 178 note 27. 

62. U.S.—Ball V. Sheldon, N.T., 218 
P. 800, 134 C.C.A. 488. 

N.T.—^McCoy v. Munrc, 78 N. 
T.S. 849. 76 App.Div. 436. 
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of other facts on which its admissibility depends, 
and such basic facts are not subsequently proved,®"^ 
or where evidence is apparently admissible when of¬ 
fered, but in the course of the trial it develops that 
such evidence is inadmissible,the appropriate 
remedy is by moving to strike it or requesting a 
charge that the jury disregard it. 

Where it is questionable whether the answer of 
a witness is a conclusion or a statement of fact, the 
better practice is for the objecting party to ascer¬ 
tain the truth thereof by testing the knowledge of 
the witness on cross-examination.^^ A party not 
objecting to the admission of parol evidence vaiy- 
ing a written agreement saves his rights by asking 
for a ruling that oral testimony could not vary the 
agreement.®*^ The exclusion of evidence in support 
of a particular item of damage claimed is error 
where defendant’s first challenge of plaintiff’s right 
to recover such item is made by objecting to the 
evidence offered at the trial.®^ 

Objection to opinion evidence based on improper 
data should be taken by motion to strike, and not 
by objection made when the witness undertakes to 
explain how he arrived at his conclusion and, 
where the court admits opinion evidence over the 
objection that a sufiicient basis for the evidence has 
not been established, and refuses to strike it on a 
similar objection, the proper remedy is by request 
to instruct that the value of the opinion expressed 
depends on proof of the fact assumed in the question 
asked the witness.*^® 

Objection to pleading, A question which goes 
to the weight and admissibility of evidence may 
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not be raised by a general demurrer or other ob¬ 
jection to the sufficiency of the pleadings.^! 

§ 121. -In Case of Improper Answers to 

Proper Questions 

The proper mode of making objection to improper 
answers to proper questions is by motion to strike the 
answer or a request for an instruction that the objec¬ 
tionable matter be disregarded, and not by an objection 
to the question. 

An objection to a proper question does not reach 
an answer which is not responsive^^ or is otherwise 
objectionable,'^3 the proper practice being to move 
to strike the answer, as discussed infra §5 133-134, 
or to ask the court to instruct that the objectionable 
matter be disregarded.*^^ Also, where part of an 
answer is not responsive, it should be objected to on 
that ground, and a motion made to strike it, instead 
of objection being made to the question.75 Where 
the answer is objected to, and the objection is sus¬ 
tained, such answer may still be considered by the 
jury unless it is expressly excluded from them, or 
they are instructed to disregard it*^® Where a 
•witness made a highly prejudicial answer to a prop¬ 
er question, it has been held that objection is suffi¬ 
ciently made where counsel immediately asks for a 
conference in chambers and moves to discharge the 

jury.77 

§ 122. - Repetition 

An objection to evidence distinctly made and over¬ 
ruled need not be repeated or renewed to the same class 
of evidence subsequently received. 

Where an objection to evidence is distinctly made 
and overruled it need not be repeated to the same 


64. S.D.—Bllwein v. Town of Ros- 

ooe, 174 N.W. 748, 42 S.D. 298. 

64 C.J. p 178 note 30. 

65. N.J.—^Blum v. Parsons Mfg. CJo., 

112 A. 848, 95 N.J.Law 471. 

64 C.J. p 178 note 61. 

66 . Tex.—^Fidelity Union Fire Ins. 

Co. V. McDonald, Clv.App., 249 S. 

W. 538. 

67. R.I.—'Knzolan v. Jaffa, 161 A. 

130, 52 R.I. 367. 

68 . Wash.—^Ball v. Pacific Coast R. 

Co., 46 P.2d 391, 182 Wash. 221. 

Objection to admission of evidence as 
method by which to reach: 

Failure of pleadinsr to allege cause 
of action or defense see Pleading: 
S 552. 

In^roper allegations as to damages 
see Pleading § 555. 

Misjoinder of causes of action see 
Pleading § 5*50. 

Variance between pleadings and 
evidence see Pleading i 559. 


69. Or.—^Li. B. Menefee Lumber Co. 
V. MacDonald, 260 P. 444, 122 Or. 
579. 

70. Ind,.—Grand Rapids & I. Ry. Co. 
V. Turner, 121 N.B. 295, 69 IndA.pp. 
101 . 

71. Mont.—^Janes v. Fidelity & De¬ 
posit Co. of Maryland, 119 P.2d 
39, 112 Mont. 580. 

Effect of judgment 

Question whether guardian's surety 
was bound by ward's Judgment 
against representative of guardian's 
estate rendered outside probate pro¬ 
ceedings, in action to which ward was 
not a party, should be raised when 
Judgment is offered in evidence in 
ward's action against surety, and 
not by general demurrer in such ac¬ 
tion, since question does not affect 
sufficiency of complaint but only groes 
to matter of weight and admissibility 
of evidence.—Janes v. Fidelity & De¬ 
posit Co. of Maryland, supra. 

72. Okl.—Ciorpus Juris quoted £u 
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Oook V. Sheffield, 76 P.2d 1101,1103, 
181 Okl. 635. 

64 C.J. p 178 note 35. 

Time of objection see supra §§ 117- 
119. 

73. Okl.—Corptts Juris quoted iu 
Cook V. Sheffield, 76 P.2d 1101, 1103, 
181 Okl. 635. 

64 C.J. p 178 note 36. 

74. Okl.—Corpus Juris quoted in 
Cook V. Sheffield, 76 P.2d 1101,1103, 
181 Okl. 635. 

64 C.J. p 178 note 38. 

75. N.C.—Hodges v. Wilson, 81 S.B. 
840, 165 N.C. 823. 

Okk—Ck>rpus Juris quoted in Oook v. 
Sheffield, 76 P.2d 1101, 1103, 181 
Okl. 685. 

76. (NTeb.—Galley v. Hnapp, T5 IT.W. 
329, 14 Neb. 262. 

Okl.—-Corpus Juris quoted in Cook v. 
Sheffield, 75 P.2d 1101, 1103, 181 
Okl. 635. 

77. Ky.—^Kaufman-Straus Co. v. 

Short, 223 S.W.2d 867, 311 Ky. 78. 
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class of evidence subsequently received,although 
the evidence is given by, or the question asked of, 
another witnessIn other words, the court may 
treat the objection as a continuing one;^® and the 
rule particularly applies where counsel for the 
objecting party is given to understand that it is 
not necessary to repeat the objection.^! 

The rule, however, is subject to some qualifica- 
tions.82 It does not apply where the objection 
is too broad,83 as where the objection covers evi¬ 
dence which is admissible as "well as evidence which 
is inadmissiblenor does it apply to objections 
which are untimely, in that they are made too late.^® 
It does not apply where the subsequent evidence re¬ 
ceived without objection was not of the same kind 
as that previously admitted over objection,*® or 
where an objection was interposed to a preliminary 


question, and not renewed to the actual evidence 
when introduced,**^ or where instruments or writ¬ 
ings which were objected to on the ground that they 
had been altered were subsequently admitted after 
having been examined by the trial court and evi¬ 
dence on the question of alteration received.** 

Also it has been held that if an objection, over¬ 
ruled, is intended to extend to all testimony of a 
similar character it should be so made as to apply 
to all such testimony.** So, if the evidence, when 
offered, is on objection excluded,** or if a question 
asked and objected to is not answered by the wit- 
ness,*i or if a question asked and objected to is 
not answered by the witness, and then a more in¬ 
clusive question is asked,** it is necessary to repeat 
the objection when the evidence is again offered or 
the question again asked. However, where the an- 


78. Ariz.—Corpus Juris cited la. 
Tucker v. Reil, 77 P.2d 203. 208, 61 
Ari 2 S. So?. 

Cal.—Wilcox T. Sway. 160 P.2d 154. 
69 Cal.App.2d 560—Corpus Juris 
quoted la Moore v. Norwood. 106 
P.2d 939. 943. 41 Cal.App.2d 359. 
Ind.—^Neuwelt v. Roush. 85 N.E.2d 
506. 119 Ind.App. 481. 

Ky.—Gardner's Adm’r v. Dale. 219 
S.W.2d 40. 309 Ky. 869—Bailey v. 
Bailey. 180 S.W.2d 316, 297 Ky. 400 
—Occidental Ins. Co. v. Chasteen, 

75 S.W.2d 363, 255 Ky. 710—Moran 
V. Choate, 69 S.W.2d 994. 253 Ky. 
470. 

Mo.—Wooten r. Priedberg. 198 S.W. 
2d 1, 855 Mo, 756—State ex reL 
Kansas City Public Service Co. v. 
Shaln, 134 S.W.2d 68 . 345 Mo. 543— 
Borgman v. Boten, App., 225 S.W. 
2d 860—CofEey v, S. S, Kresge Co„ 
App.. 102 S.W.2d 161—TutUe v. 
Kline's Inc.. 89 S.W.2d 676, 230 
Mo.App. 230—Schwalbert y. Konert. 

76 S.W.2d 445. 230 MoApp. 811. 
Mont.—^Bennett v. Gusdorf, 63 P.2d 

91. 101 Mont 89. 

N.T.—In re Ivory. 21 N.T.S.2d 6 , 
259 App.Diy. 1046. 

Tenn.—^Herstein v. Kemker, 94 S.W. 
2d 76. 19 Tenn.App. 681—Gulf Re¬ 
fining Co. V. Frazier. 83 S.W.2d 285. 
19 Tenn.App. 76—^Nashville Trust 
Co. V. Williams, 16 TennApp. 445. 
Tex.—^Lon^ v. Galveston Electric Co., 
CivApp.. 59 S.W.2d 228, error dis¬ 
missed. 

64 C.J. p 179 note 41. 

Necessity for repetition or renewal 
of objection to evidence in order 
that question may be considered on 
appeal see Appeal and Error § 290 
b (5). 

Zt may be assumed the court will 
adhere to the ruling throughout the 
trial.—Truitt v. Truitt's Adm’r, 162 
S.W.2d 31, 290 Ky. 632, 140 ALi.It 
1227. 


Similar questions 

Objection once made to a question 
reserves objection to similar ques¬ 
tions without necessity of repetition. 
—^Union Electric Light & Power Co. 
V. Snyder Estate Co., C.C.A.M 0 ., 65 P. 
2d 297. 

Sxpert testimony 

A party stating his objection to 
admission of expert testimony at in¬ 
ception of Introduction thereof need 
not repeat objection at every step 
in witness' examination.—^Ross v. 
Strieker. 88 N.E.2d 80. 85 Ohio App. 
66 , reversed on other grounds 91 N.R 
2d 18. 153 Ohio St. 153. 

79. Arlz.— Corpus Juris cited in 
Tucker v. Reil, 77 P.2d 203, 208, 
51 Ariz. 357. 

CaL —Corpus Juris quoted in Moore 

V. Norwood, 106 P.2d 939, 943, 41 
Cal.App.2d 359. 

Ky.—Gardner’s Adm’r v. Dale, 219 S. 

W. 2d 40, 309 Ky. 869-^Bailey v. 
Bailey, 180 S.W.2d 316, 297 Ky. 400 
—Occidental Ins. Co. v. Chasteen, 
76 S.W.2d 363, 255 Ky. 710—Moran 
V. Choate. 69 S.W.2d 994, 253 Ky. 
470. 

Mo.—Holmes v. Terminal R, R, Ass'n 
of St Louis, 257 S.W.2d 922, 363 
Mo. 1178—^Knaup v. Western Coal 
& Min. Co.. 114 S.W.2d 969, 342 Mo. 
210—^Borgman v. Boten, App., 226 
S.W.2d 360—Schwalbert v. Konert 
76 S.W.2d 446, 230 Mo.App. 811. 
Mont—^Bennett v. Gusdorf, 53 P.2d 
91, 101 Mont 39. 

64 C.J. p 179 note 42. 

80. Ariz.—Corpus Juris cited in 
Tucker v. Reil, 77 P.2d 203, 208, 61 
Ariz. 857. 

64 C.J. p 179 note 43. 

81. Minn.—^Briggs v. Chicago, Great 
Western Ry. Co., 57 N.W.2d 672. 

Mo.—^Knaup v. Western Coal & Min. 

Co., 114 S,W.2d 969, 342 Mo. 210. 

64 C.J. p 179 note 44. 
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82 . Ga.—^Lee ▼. Overstreet 103 S.B. 
167, 150 Ga. 153. 

64 C.J. p 179 note 45. 

83. Mo.—Coffey v. S. S. Kresge Co., 
App., 102 S.W.2d 161. 

84. Mo.—Coffey V. S. S. Kresge Co., 
supra. 

85. Mo.—Coffey V. S. S. Kresge Co., 
supra. 

sa Ky.—Truitt v. Truitt's Adm'r, 
162 S.W.2d 81, 290 Ky. 682, 140 AU 
R. 1127. 

64 C.J. p 179 note 46. 

87. N.M.—Candelaria v. Gutierrez, 
230 P. 436, 30 N.M. 195. 

Quaiiflcatiou of witness 
Objection to testimony with re¬ 
spect to automobile repairs "unless 
the witness will be qualified and ex¬ 
plains how he knows the cause of the 
trouble" was lost where the witness 
testified without further objection 
after the court ruled that it assumed 
the witness would be qualified and 
that he had better tell what the 
trouble was.—^Lubln v. Cowell, 170 P. 
2d 301, 25 Wash.2d 171. 

88. Cal.—Churchill v. Title Ins. & 
Trust Co., 76 P.2d 630, 24 Cal.App. 
2d 410. 

89. La.—Cuggy v. Zeller, 61 So. 209, 
132 La. 222. 

90. Ala.—^Farmers Co-op. Warehouse 
Ass’n V. Shikles, 61 So.2d 664, 35 
Ala.App. 636. 

Tenn.—^Nashville Trust Co. v. Wil¬ 
liams. 16 TennApp. 445. 

64 C.J. p ISO note 49. 

91. Md.—Crowther v. Hirschmann, 
197 A 868, 174 Md. 100—Calder v. 
Levi, 177 A 392, 168 Md. 260, 97 
AL.R. 880. 

Ohio.—^Thompson v. Kerr, App., 61 N. 
E.2d 742. 

64 C.J. p 180 note 50. 

92. Mass.—Noel v. Archldacono, 192 
K.E. 158, 288 Mass. 20. 
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swer to a question is stricken on objection and the 
question is then read by the reporter and answered, 
it is unnecessary to repeat the objection to the 

answer.^ 3 

Where the court reserves its ruling or evidence is 
provisionally admitted, or admitted on condition, it 
has been held to be the duty of counsel objecting to 
the admission of the evidence to invoke a later and 
final ruling of the court,and the objecting party 
waives the objection unless he again calls the at¬ 
tention of the court thereto or requests a ruling 
thereon.^5 Where objections are overruled to evi¬ 
dence which is admissible if followed by further 
evidence, but otherwise will justify no reasonable 
inference and leave the jury to conjecture, a further 
ruling should be invoked by the objecting party when 
the evidence is not followed by further evidence.^® 
On the other hand, it has been intimated that it is 
the duty of a party offering improper evidence and 
failing to introduce the connecting evidence to ask 
that it be withdrawn, rather than to require the ob¬ 
jecting party to renew his objection by a motion to 
exclude such evidence.^'^ Where subsequent testi¬ 
mony renders previously given testimony inadmis¬ 
sible, the party who objected to the admission of the 
prior testimony must renew his objection or he will 
be held to have waived it^^ 

An objection to a partially propounded question 
has been held not an objection to the admissibility of 
testimony given in answer to the completed ques- 
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tion, where no objection was made to the completed 
question and the court was not asked to treat the 
objection to the partially propounded question as an 
objection to the completed question.ss 

§ 123. Sufficiency and Scope of Objections in 
General 

The purpose of making objections Is to enable coun¬ 
sel compounding the questions to avoid error, and to 
enable the court intelligently to pass on the question 
presented; and the burden is on the party objecting to 
the admission of evidence to make the proper objection. 

The purpose of making objections is to enable 
counsel propounding the questions to avoid error, 
and to enable the court intelligently to pass on the 
question presented.^ The burden is on the party 
objecting to the admission of evidence to make the 
proper objection.^ Objections to the introduction 
of evidence should be made openly,^ although, if 
the court entertains an objection in private, and 
states it openly, it becomes a part of the record 
notwithstanding the impropriety.'^ Where objections 
to testimony require reference to evidence and are 
not complete in themselves they are properly over¬ 
ruled but an objection to evidence although 
loosely worded has been upheld.® 

Objections must be based on proper assumptions 
of fact;"^ and an objection to evidence which assumes 
facts in dispute under the pleadings is properly 
overruled.® Likewise, an objection based on a 


93. Iowa.—Jakeway v. Allen, 282 N. 
W. 374, 226 Iowa 13. 

94. Ga.—Mllllgran v. Milligan, '70 S. 
E.2d 459, 209 Ga. 14—Bryan v. 
Barnett, 52 S.E.2d 613, 206 Ga. 94 
—Hix V. Gulley, 52 S.K 890, 124 
Ga. 647—Snow v. Snow, 30 S.B.2d 
823, 71 Ga.App. 316—Webb v. Biy- 
gera, 30 S.E.2d 59, 71 Ga.App. 90, 
followed in 30 S.E.2d 63, 71 Ga.App. 
96—^Atlanta & W. P. R. Co. v. Tru¬ 
itt, 16 S.B.2d 273, 65 Ga.App. 320. 

64 C.J. p 180 note 51. 

Necessity for motion to strike see 
infra 9 133. 

Before dose of evidence 
Where objection is made to evi¬ 
dence and court reserves its ruling:, 
objector will be deemed to have 
waived his objection unless he re¬ 
quests a ruling: thereon before close 
of evidence.—W. L. Holcomb, Inc. v. 
City of Clarksdale, 65 So.2d 281, 217 
Miss. 892. 

W. Ga.—Snow v. Snow, 30 S.E.2d 
823, 71 Ga.App. 316—Atlanta & W. 
P. R. Co. V. Truitt, 16 S.B.2d 273, 
65 Ga.App. 320. 

Ill.—^Thompson v. City of Bushnell, 
109 N.B.2d 346, 348 IlLApp. 395. 
Miss.—W. lu Holcomb, Inc. v. City 


of Clarksdale, 65 So.2d 281, 217 
Miss. 892. 

64 C.J. p 180 note 52. 

96. Ala.—^Alabama Power Co. v. 
Owens, 181 So. 283, 236 Ala. 96. 

97. D.C.—Washington Ry. & Elec¬ 
tric Co. V. Cullember, 39 App.D.C. 
316. 

98. Tex.—^P. W. Woolworth Co. v. 
Ellison, Civ.App., 232 S.W.2d 857. 

99. Ind.—^Rogers Cartage Co. v. Peg- 
low, 106 N.E.2d 235, 122 lnd.App. 
481. 

1 . TJ.S.—U. S. V. Nickle, C.CA-Mo., 
70 P.2d 873. 

2. Cal.—^Bates v. Newman, App., 264 
P.2d 197. 

Objection, held inconsistent 
In suit by bank to recover funds 
embezzled by its employee and ex¬ 
pended by him for improvements 
on defendant's ranch, objection to ad¬ 
mission of an audit that audit disre¬ 
garded instructions to list only such 
amount as “improved” defendant's 
property was inconsistent with ob¬ 
jection that auditor mistakenly con¬ 
cluded that all money allegedly spent 
on property was spent for improve¬ 
ments.—^Minchen v. First Nat. Bank 
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of Alpine, Tex.Clv.App., 263 S.W.2d 
601 , error refused no reversible error. 

3. Ill.—Quincy Gas, etc., Co. v. Bau¬ 
mann, 67 N.E. 807, 203 IlL 295. 

4. Ill.—Quincy Gas, etc., Co. v. Bau¬ 
mann, supra. 

5. Ga.—^Barrett v. Barrett, 170 S.B. 
70, 177 Ga. 190. 

6 . La.—Succession of Vaselo, App., 
66 5o.2d 406. 

7. Colo.—Carheui: v. Oddenkirk, 79 
P. 303, 20 Colo.App. 402. 

Ga.—Sheffield v. Sheffield, 104 S.B. 
213, 150 Ga. 440. 

& S.C.—^Armour & Co. v. Rosa, 75 S. 

C. 201, 55 S.E. 315. 

Self-serving declaratioiL 
In action on double indemnity pro¬ 
vision of life policy with defense of 
suicide, objection to admission of 
memorandum in insured's handwrit¬ 
ing on a calendar pad indicating that 
insured intended to be at a certain 
office on a day after the date of his 
death, on the ground that the memo¬ 
randum was a “self-serving declara¬ 
tion,” was without merit, since the 
objection assumed that the deceased 
died by his own act, and made the 
notation as soma evidence that his 
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fact assumed to be proved by other testimony of 
the witness is properly overruled, unless no other 
inference can be drawn from the witness’ whole tes¬ 
timony,® as may an objection predicated on facts 
not disclosed when the ruling is made.^® It has 
been said that it is proper to overrule an objec¬ 
tion to notes on the ground that they had been al¬ 
tered after execution, where such fact did not ap¬ 
pear on the face of the notes and there was no 
offer to prove it.^^ On the other hand, it has been 
held that an objection to a hypothetical question may 
be based on facts which the evidence merely tends 
to prove, as well as on facts which have been testi¬ 
fied to by direct or express statements to that ef- 

fect.i2 

An objection to a question is to be judged by 
the then state of the case;^^ and evidence is not 
inadmissible because of objections going merely to 
its weight^^ It has been held that the legal suf¬ 
ficiency of a relevant document to authorize a re¬ 
covery cannot ordinarily be disposed of by a mere 
objection to the introduction thereof in evidence.^^ 
Where an objection to testimony is intended to 
extend to all testimony of a similar character to 
be given thereafter, the objection should be made so 
as to apply to all subsequent testimony.^® A con¬ 
ditional objection,as where a party objects to a 
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question unless other facts are shown,i® is properly 
overruled; as is an objection affecting only the 
weight of the evidence, and not its competency.!® 
On the other hand, a qualified objection has been 
held sufficient.®® 

A party is not excused from makings proper ob¬ 
jection because there was no invitation extended to- 
him to substitute a sufficient objection for an in¬ 
sufficient one.®! 

§ 124. Necessity of Specif 3 dng Grounds 

a. In general 

b. Exceptions to rule 

c. What constitutes general objections 

a. In General 

Ordinarily an objection to evidence must specifically 
state the grounds on which it is based, and a failure to 
do 80 will usually render the objection insufficient. 

In objecting to the introduction of evidence, the 
particular reason for the objection must be reason¬ 
ably apparent,®® and the general rule, subject to 
some exceptions, is that an objection to evidence, 
without definitely and specifically stating the grounds 
on which it is based, so that the court may intelli¬ 
gently rule on it, is insufficient,®® although it has 


death would be considered accidentat 
—^Iverson v. Prudential Ins, Co. of 
America, 19 A2d 214, 126 N.XLaw 
280. 

9. N.J.—^McMlchael v. Eastern Hy¬ 
draulic Press Brick Co„ 78 A. 144, 
80 N’.J.Law 398. 

10- Ga.—^McConnell Bros. v. Slappey, 
67 S.E. 440, 134 Ga. 95. 

11. Ala.—^Logan v. Smith Bros. & 
Co., 63 So. 766, 9 Ala.App. 459, cer¬ 
tiorari denied 64 So. 570, 185 Ala. 
525, 51 L..It.A.,N.S., 1068, Ann.Cas. 
1916C 405. 

12. Mo.—^Holton v. Cochran, 106 S. 
W. 1035, 208 Mo. 314—Thompson v. 
A. Morgan Hauling & Express Co., 
App., 26 S.W.2A 807. 

13. Neb.—Schmuck v. Hill, 96 N.W. 
158, 2 Neb. (Unolt) 79. 

14. S.C.—^Drayton v. Industrial Life 
& Health Ins. Co., 31 S.E.2d 148, 
205 S.C. 98. 

15. Fla.—^Ramsey v. City of Kissim¬ 
mee, 149 So. 653, 111 Fla. 387. 

16. La.—^Farris v. Miller, App., 169 
So. 132. 

Parol evidence 

Objection to parol evidence of fal¬ 
sity of consideration stated in deed 
and amount of real consideration 
should have been made applicable 
to all subsequent testimony of simi¬ 
lar character, such as evidence on 
issue of right to redeem land, to 


have effect on question of title.— 
Farris v. Miller, supra. 

17. Ala.—Cooper v. Slaughter, 57 
So. 477, 175 Ala. 211. 

18. Ala.—Cooper v. Slaughter, supra. 

19. Ind.—^Northern Indiana Public 
Service Co. v. W. J. & M. S. Vesey, 
200 N.E. 620, 210 Ind. 338. 

Kan.—^Harshaw v. Kansas City Pub- 
I 11c Service Co., 139 P.2d 141, 157 
Kan. 95. 

Vt.—^Healy v. Moore, 187 A. 679, 108 
Vt. 324, followed in 187 A. 692, 108 
Vt. 361. 

64 C.J. p 180 note 65. 

20. Md.—^Baltimore & O. R. Co. v. 
Harris, 88 A. 282, 121 Md. 264. 

64 C.J. p 180 note 66. 

21. Mo.—^Elirk v. Kansas City Ter¬ 
minal Ry. Co., App., 27 S.W.2d 739. 

22. Mich.—^Paul v. University Motor 
Sales Co., 278 N.W. 714, 283 Mich. 
687. 

Trial court is reauired to take no- 
tioe of grounds of objection which 
are apparent from record; but trial 
court is not required to take notice 
of extrinsic facts not before court in 
order to find a ground on which to 
sustain the objection.—^Deep Rock Oil 
Corp. V. Micco, Okl., 262 P.2d 451. 

23. U.S.—Continental Oil Co. v. U. | 
S., C.A.Cal., 184 P.2d 802—Chicago, ! 
St. P., M. & O. Ry, Co. V. Mul- 
downey, C.CA-Mina, 130 P.2d 971, 
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certiorari denied 63 S.Ct. 626, 317 

U. S. 700, 87 L.Ed. 560—U. S. v. As- 
pinwall, C.C.A.Or., 96 P.2d 867— 
Pacific Alaska Airways v. Mahan, 
C.C. A Alaska, 89 F.2d 255, certio¬ 
rari denied Pacific Alaska Airway 

V. Mahan, 68 S.Ct. 19, 302 U.S. 700, 
82 L.Ed. 641—Fidelity & Deposit 
Co. of Maryland v. Bates, C.C.A 
Iowa, 76 F.2d 160—^Prudential Ins. 
Co. of America v. Faulkner, C.C.A 
Utah, 68 P.2d 676, 94 A.L.R. 1160. 

Ala.—^Housing Authority of City of 
Decatur v. Decatur Land Co., 64 So. 
2d 694, 258 Ala. 607—Chandler v. 
Goodson, 48 So.2d 223, 254 Ala. 293 
—^Rountree Farm Co. v. Morgan 
County. 31 So.2d 346, 249 Ala. 472— 
Alabama Great Southern R. Co. v. 
Moundville Motor Co., 4 So.2d 305, 
241 Ala. 633—^Hendrix v. Pique, 185 
So. 390, 287 Ala 49—W. T. Raw- 
leigh Co. V. Haynie, 164 So. 101, 231 
Ala 246—Alaga Coach Line v. Foy, 
150 So. 493, 227 Ala 506—Ballard 
v. Baker, 148 So. 835. 227 Ala 143 
—^Booker v. Benson Hardware Co., 
113 So. 266, 216 Ala. 398—Walker 
V. Jones. 84 So.2d 608, 33 AlaApp. 
348, certiorari denied 34 So.2d 614, 
250 Ala 396—^Volxmteer State Life- 
Ins. Co. V. Davis, 14 So.2d 162, 81 
Ala.App. 167, certiorari denied 14 
So.2d 168, 244 Ala 441—Corsble v.. 
Poore, .198 So. 268, 29 AlaApp. 487. 
certiorari denied 198 So. 272, 240» 
Ala. 207. 
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been held that, if evidence is excluded under a gen- | eral objection, the party offering such evidence can- 


_^Reeves v. Jackson, 184 S.W.2d 

256, 207 Ark. 1089—Swift & Co. v. 
Mabry, 159 S.W.2d 61, 203 Ark. 818 

_^^Btna L4fe Ins. Co. v. Norman, 

117 S.W.2d 728, 196 Ark. 381. 

CaJ.—^Keim v. D. B. Berelson & Co., 
233 P.2d 123, 106 Cal.App.2d 164— 
Cooper V. Weatherholt, 82 P.2d 
624, 28 Cal.App.2d 321—^Toomes v. 
Nunes, 76 P.2d 94. 24 Cal.App.2d 
396—Mastro v. City of San Diego, 
■62 P.2d 407, 17 Cal.App.2d 331— 
Pene v. Mauk, 42 P.2d 697, 6 Cal. 
App.2d 428. 

<5a.—Altman v. Strouse, 79 S.E.2d 
801, 210 Ga. 282—Middleton v. Wa¬ 
ters. 55 S.E.2d 369, 206 Ga. 847— 
Haslerlg v. Watson, 54 S.E.2d 413, 
205 Ga. 668—^Hogan v. Hogan, 28 
S.E.2d 74, 196 Ga. 822—^Powell v. 
Powell, 173 S.E. 380, 178 Ga. 416 
—West Lumber Co. v. Schnuck, 69 
S.E.2d 677, 86 Ga.App. 385—Kell 
V. Hunter, 67 S.B.2d 697, 84 Ga. 
App. 792—^Jackson v. Moultrie Pro¬ 
duction Credit Ass’n, 47 S.E.2d 127, 
76 Ga.App. 768—^Holsenbeck v. Ar¬ 
nold, 43 S.E.2d 348, 75 Ga.App. 311 
—^Pearl Assur. Co. v. Nichols, 37. S. 
B.2d 227, 73 Ga.App. 462—^McBride 

V. Johns. 36 S.E.2d 822, 73 Ga.App. 
444—^Loftln v. Carroll County 
Board of Education, 35 S.E.2d 309, 
72 Ga.App. 823—^Atlantic Grey¬ 
hound Corp. V. Austin, 33 S.E.2d 
718, 72 Ga.App. 19—Hall v. Brown¬ 
ing, 32 S.E.2d 424, 71 Ga.App. 835— 
Georgia R. & Banking Co. v. Lokey, 
25 S.B.2d 921, 69 Ga.App. 403—Co¬ 
lumbian Peanut Co. v. Pope, 24 S. 
B.2d 710, 69 Ga.App. 26—^Atlanta 
Enterprises v. James, 24 S.E.2d 130, 
68 Ga.App. 773—^Laney v, Barr, 6 S. 
E.2d 99, 61 Ga.App. 146—^Meriweth¬ 
er V. Meriwether, 90 S.E. 731, 18 
G€uApp. 773. 

Idaho.—^Hobbs v. Union Pac. R. Co., 
108 P.2d 841, 62 Idaho 68. 

Ill.—^Balfour v. Dohm Transfer Co., 
65 N.E.2d 624, 328 HLApp. 16«— 
Jones V. Jones, 56 N.E.2d 145, 323 
IlLApp. 623—Gallon Iron Works & 
Mfg. Co. V. City of Georgetown, 54 
N.E.2d 601, 322 IlLApp. 498—Trum- 
bo V. Chicago, B. & Q. R. Co., 64 
N.B.2d 258, 322 Ill.App. 277, re¬ 
versed on other grounds 69 N.E,2d 
92, 389 Ill. 213—Styblo v. McNeil, 
46 N.B.2d 1011, 317 IlLApp. 316. 

Ind.—Craig v. Citizens Trust Co., 26 
N.B.2d 1006, 217 Ind. 434—CJorpns 
Juris cited iu Gary Fish Co. v. 
Leisure. 102 N.E.2d 209, 211, 122 
Ind.App. 190—Griffith v. ThralL 29 
N.E.2d 346, 109 Ind.App. 141— 

Gamer v. Morgan, 183 N.E. 916, 98 
Ind.App. 461. 

Iowa.—Jettre v. Healy, 60 N.W.2d 
641—^In re Telsrow's Estate, 22 N. 

W. 2d 792, 237 Iowa 672—Meier v. 
Chicago, R. L & P. Ry. Co.. 276 N. 
W. 139, 224 Iowa 296—Wry v. 
Modem Woodmen of America, 271 


N.W. 300. 222 Iowa 1179—Kimmel 

V. Mitchell. 249-N.W. 151, 216 Iowa 
366. 

Kan.—^Linscott v. Hughbanks, 37 P. 

2d 26, 140 Kan. 353. 

Ky.—Smith v. Treacy, 172 S.W.2d 
670, 294 Ky. 680—Chesapeake & 
Ohio R. Co. V. Boyd*s Adm'r, 160 S. 

W. 2d 342. 290 Ky. 9. 

La.—^Byrd v. J. P. Meeks Lumber Co., 
App., 168 So. 701. 

Md.—Scott V. James Gibbons Co., 64 
A.2d 117, 192 Md. 319—Harward v. 
Harward. 196 A. 318, 173 Md. 339. 
Mass.—^Adley Exp. Co. v. Brown, 88 
N.E.2d 339, 324 Mass. 756—Kar- 
javainen v. Buswell, 194 N.E. 295, 
289 Mass. 419. 

Mich.—Case v. Klute. 278 N.W. 721, 
283 Mich. 681—^Paul v. University 
Motor Sales Co., 278 N.W. 714, 283 
Mich. 687. 

Miss.—^Kroger Grocery & Baking Co. 
V. Harpole, 166 So. 335, 175 Miss. 
227. 

Mo.—^Hungate v. Hudson, 185 S.W.2d 
646, 353 Mo. 944, 157 A.L.R. 698— 
Dodd V. Missouri-Kansas-Texas R. 
Co., 184 S.W.2d 454, 353 Mo. 799— 
Kleinschmidt v. Bell, 183 S.W.2d 
87, 353 Mo. 516—Smith v. Pine. 175 
S.W.2d 761, 351 Mo. 1179—Gallo¬ 
way V. Galloway, 169 S.W.2d 883— 
Prichard v. Dubinsky, 89 S.W.2d 
630, 338 Mo. 360—Peltz v. Ter¬ 
minal Railroad Ass'n of St Louis, 
81 S.W.2d 616, 336 Mo. 790—Klaber 
V. Lahar, 63 S.W.Sd 103—^DraJte v. 
Kansas City Public Service Co., 63 
S.W.2d 75, 333 Mo. 520—Wright v. 
Ickenroth, App., 215 S.W.2d 43— 
Motley v. Dugan, App., 191 S.W.2d 
979—^Russell v. Union Electric Co. 
of Mo., 191 S.W.2d 278, 288 Mo. 
App. 1074—^Hill V. Johnson, App., 
178 S.W.2d 801—W. C. Hardesty 
Co. V. Schaefer, App., 139 S.W.2d 
1031—^McDonald v, P. W. Wool- 
worth Co., App., 135 S.W.2d 369— 
Oswald V. Caradine Hat Co., App., 
109 S.W.2d 893—Long v. P. W. 
Woolworth Co., 109 S.W.2d 86, 232 
Mo.App. 417—Gosnell v. Camden 
Fire Ins. Ass*n of Camden, N. J., 
App., 109 S.W.2d 69—Collins v. 
Leahy, App., 102 S.W.2d 801—Car- 
roll V. Missouri Power & Light Co., 
96 S.W.2d 1074, 231 Mo.App. 266— 
Taylor v. Kelder, 88 S.W.2d 436, 
229 Mo.App. 1117—Mick v. John 
R. Thompson Co., App., 77 S.W.2d 
470—Wilkerson v. Missouri Pac. R. 
Co., App., 69 S.W.2d 299—Waecker- 
ley V. Colonial Baking Co., 67 S,W. 
2d 779, 228 Mo.App. 1185. 

Mont— Corpus Juris cited in State 
V. Souhrada, 204 P.2d 792, 796, 122 
Mont 377. 

Neb.—O’Dell v. Goodsell, 41 N.W.2d 
123, 162 Neb. 290—^Kennedy v. 

Woods, 267 N.W. 890, 131 Neb. 217. 
N.J.—Jones v. Lahan, 63 A.2d 804, 
1 N.J. 858—Apgar v. Hoffman 

247 


Const Co., 11 A.2a 25, 124 N.J.L,aw 
S6—Higgins v. County Seat Bldg. 
& Loan Ass'n, S A2d 101, 123 N.J. 
Law 116—Schnoor v. Palisades 
Realty & Amusement Co., 172 A. 
43, 112 N.J.Law 506. 

N.T.—In re Tauch’s Will, 59 N.T.S. 
2d 642, 270 App.Div. 348, affirmed 
68 N.E.2d 875, 296 N.T. 585—Nas- 
tasi V. State, 86 N.T.S.2d 635, 194 
Misc. 449, reversed on other 
grounds 90 N.T.S.2d 377, 275 Anp. 
Div. 624, affirmed 88 N.E.2d 658, 
300 N.T. 473—^People ex rel. New 
York Cent R. Co. v, Vincent, 68 N, 
T.S.2d 202. 

N.C.—^Wilson V. Williams, 2 S.E.2d 
19, 215 N.C. 407. 

N.D.—Smith v. Knutson, 47 N.W.2d 
537, 78 N.D. 43. 

Ohio.—Wehrle v. General Motors 
Corp., App., 80 N.E.2d 702. 

Okl.—^Ponca City Building & Loan 
Co. V. Graff, 117 P.2d 514, 189 Okl. 
410—Skinner v. Bowlan, 75 P.2d 
181, 181 Okl. 644—Tudor v. Amer¬ 
ican Inv. Co. of Enid, 21 P.2d 1056, 
163 Okl. 274. 

Or.—Stroh v. Rhoads, 217 P.2d 246, 
188 Or. 563. 

Pa—^Lenihan v. Davis, 31 A.2d 434, 
152 Pa.Super. 47—^Lobnosky v. New 
York Underwriters Ins Co., 20 A. 
2d 824, 145 Pa.Super. 38—Chase 
Nat. Bank v. Krause, Com.Pl., 86 
Pittsb.Leg.J. 191. 

S.C.—^In re Brazman’s Will, 173 S.E. 
628, 172 S.C. 188. 

S.D.—Chambers v. Wilson, 294 N.W. 
180, 67 S.D. 495—^Bennett v. Murdy, 
249 N.W. 806, 61 S.D. 471. 

Tenn.—^Metropolitan Life Ins. Co. v. 
Brown for Use euid Benefit of 
Fleming, 160 S.W.2d 434, 25 Tenn. 
App. 614—Cothron v. Cothron, 110 
S.W.2d 1054, 21 TenmApp. 388. 

Tex.—^Brown & Root v. Haddad, 180 
S.W.2d 339, 142 Tex. 624—Peerless 
Oil & Gas Co. V. Teas, 158 S.W.2d 
768, 138 Tex 301—Campbell v. 
Paschall, 121 S.W.2d 593, 132 Tex 
226—^Mlnchen v. First Nat Bank 
of Alpine, Civ.App., 263 S.W.2d 601, 
eriror refused no reversible error— 
Easley v. Brookline Trust Co., Civ. 
App., 256 S.W.2d 983—Werner v. 
Brehm, Civ.App.. 239 S.W.2d 826, 
error refused no reversible error— 
Evans v. Henry, Civ.App., 230 S.W. 
2d 620—^McMcdian v. Musgrave, Civ. 
App., 229 S.W.2d 894, error dis¬ 
missed—St Louis Fire & Marine 
Ins. Co. V. Silverman, Civ.App., 221 
S.W.2d 862—^Turner v. Hodges’ Es¬ 
tate, Civ.App., 219 S.W.2d 622, re¬ 
fused no reversible error—Steptore 
V. San Antonio Transit Co., Civ. 
App., 198 S.W.2d 273—^Dabney v. 
Keene, Civ.App., 196 S.W.2d 682, 
error refused—Jones v. Parker, Civ. 
App., 193 S.W.2d 868, error refused 
—^Ekifleld Realty & Home Bldg. Co. 
V. Hunter, Civ.App., 179 S.W. 2d 810 
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not complain.^* Otherwise stated, a general ob¬ 
jection to evidence is properly overruled where any 
ground of objection might have been obviated had 
it been specified,^® and the evidence objected to is 
not in its essential nature incompetent.^® The same 


rule applies to an objection to the rejection of evi- 
dence.2^ 

The objection must be specific enough to inform 
the trial court of the point being urged by the 
objector^® and to show the opposite party the point 


—Brazos River Conservation and i 
Reclamation Dist. v. Costello, Civ. 
App., 169 S.W.2d 977, error refused 
—Southern Underwriters v. Wel¬ 
don, Civ.App., 142 S.W.2d 574— 
Texas Employers Ins. Ass’n v. 
Hevolow, Civ.App., 136 S.W.2d 931. 
error dismissed, Judirnient correct 
—Bankers Life Co. of Des Moines. 
Iowa V. Butler. Civ.App., 122 S.W. 
2d 1077—Elkins v. Foster, Civ.App., 
101 S.W.2d 294, error dismissed— 
Fersruson Seed Farms v. Fort 
Worth & D.-S. P. Ry. Co., Civ. 
App., 100 S.W.2d 177, error re¬ 
fused—^Texas Employers Ins. 
Ass*n v. Hamor, Civ.App., 97 S.W. 
2d 1041—Corpus Juris cited la Mc- 
Ewen V. Texas & P. Ry. Co., Civ. 
App., 92 S.W.2d 308, 309—Thomas 
v. Murphy. Civ.App., 91 S.W.2d 810 
—Ohio Casualty Ins. Co. v. Stewart, 
Civ.App., 76 S.W.2d 873, error dis¬ 
missed—City of Amarillo v. Rust, 
Civ.App., 64 S.W.2d 821—Wright v. 
Allen. Civ.App., 257 S.W. 980, error 
refused. 

Vt.—Gero v. John Hancock Mut. Life 
Ins. Co.. 18 A.2d 154, 111 Vt. 462— 
Bansro v. Scribner, 187 A. 803, 108 
VL 408. 

Va.—Homer v. Holt 47 S.B.2d 365, 
187 Va. 715—Jackson v. Chesa¬ 
peake & O. Ry. Co., 20 S.B.2d 489, 
179 Va. 642—Crawford v. Hite. 10 
S-E.2d 661, 176 Va. 69. 

Wash.—^Kull V. Department of Labor 
and Industries, 152 P.2d 961, 21 
Wash.2d 672—Corpus Juris cited in 
White V. Fenner, 133 P.2d 270, 278, 
16 Wash. 2d 226—Shandrow v. City 
of Tacoma, 73 P.2d 733. 192 Wash. 
329—Jones v. McQuesten, 20 P.2d 
838, 172 Wash. 480. 

W.Va.—^Parr v. Coca-Cola Bottling 
Works of Charleston. 3 S.B.2d 499, 
121 W.Va. 314. 

Wyo.—Shoshoni Lumber Co. v. Fidel¬ 
ity & Deposit Co. of Maryland, 24 
P.2d 690, 46 Wyo. 24L 
64 C.J. p 180 note 69. 

Seasons for rule 

The rule that objections should 
state the grounds thereof and pre¬ 
sent to the trial court the precise 
points relied on by the objecting par¬ 
ty rests on two grounds; first, to 
show the trial Judge the exact point 
on which the ruling is asked; sec¬ 
ond, that counsel for the opposing 
party may have an opportunity to 
obviate the objection if well taken.— 
Corpus Juris cited in Gary Fish Co. 
V. Leisure, 102 N.E.2d 209, 211. 122 
Ind.App. 190—64 C.J. p 183 note 69 
[a]. 


The oompetenoy of evidence will 
generally be determined by the ob¬ 
jection made.—^McKelly v. Metco 
Products, 193 S.W.2d 28. 354 Mo. 993. 
Trial court not required to search 
evidence 

(1) On general objection to the 
admission of evidence, trial court 
cannot be expected to sort the evi¬ 
dence striking those items that are 
objectionable.—^Balfour v. Dohrn 
Transfer Co.. 65 N.E.2d 624, 328 Ill. 
App. 163. 

(2) Counsel objecting to letter of¬ 
fered in evidence, part competent and 
part incompetent, had duty to point 
out Incompetent parts, and court 
need not examine proffered writing 
to discover incompetent portions.— 
Klaber v. Lahar, Mo.. 63 S.W.2d 103. 

(3) Trial judge is not required to 
search for objections to evidence 
which counsel have not discovered 
or which counsel are not willing to 
disclose.—Jackson v. Chesapeake & 
O. Ry. Co.. 20 S.E.2d 489, 179 Va. 642. 
Objeotiou held suificleut 

Mo.—^Frangos v. Hartford Accident 
& Indemnity Co.. App.> 203 S.W.2d 
894. 

S.D.—^Plathers v. Wilson & Co.. 255 
N.W. 149, 62 S.D. 548. 

Tex.—Colls v. Price’s Creameries. 
Civ.App., 244 S.W.2d 900, error re¬ 
fused no reversible error. 

ObjeotioiL to evidence held Insufflcieut 
Mo.—Oesterle v. Kroger Grocery & 
Baking Co.. 141 S.W.2d 780, 346 Mo. 
321—^Arnold v. Brotherhood of Lo¬ 
comotive Firemen and Enginemen, 
106 S.W.2d 83. 232 Mo.App. 326— 
Acker v. Kansas City. App.. 104 S. 
W.2d 1065. 

Tex.—St. Louis Fire & Marine Ins. 
Co. V. Silverman. Civ App., 221 S.W. 
2d 862. 

W.Va.—^PaiT V. Coca-Cola Bottling 
Works of Charleston, 8 S.E.2d 499. 
121 W.Va. 314. 

Adding to an objection, otherwise 
insufficient, that the evidence offered 
is illegal or prejudicial or inadmissi¬ 
ble does not make such an objection 
sufficient without showing in trial 
court wherein the testimony was 
illegal, prejudicial, or Inadmissible. 
—McBride v. Johns, 36 S.E.2d 822. 73 
GcuApp. 444. 

24. Ala.—^Adams v. Southern Ry. 
Co.. 51 So. 987. 166 Ala. 449. 

25. Ill.—Johnson v. Bennett, 69 N.E. 
2d 899. 395 IlL 389. 

N.T.—^Nastasi v. State, 86 N.T.S.2d 
636, 194 Misc. 449, reversed on oth¬ 
er grounds 90 N.T.S.2d 377, 275 
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App.Dlv. 524, affirmed 88 N.E.2d 
668, 300 N.Y. 473. 

N.D.—Smith v. Knutson, 47 N.W,2d 
637, 78 N.D. 43. 

64 aJ. p 183 note 71. 

26. N.T.—^Nastasi v. State, 86 N.T. 
S.2d 635, 194 Misc. 449, reversed on 
other grounds 90 N.T.S.2d 377, 275 
App.Div. 524, affirmed 88 N.E.2d 
668, 300 N.T. 473. 

64 C.J. p 184 note 72. 

27. N.J.—Semkin v. HoUi*nder, 81 A 
980, 82 N.J.Law 485. 

Objection held Insufficient 
An objection that certain evidence 
had been offered and that court had 
stated **that has been gone over re¬ 
peatedly*' was insufficient because 
not revealing whether trial court had 
definitely ruled on the objection or 
was merely making an observation. 
—^Laney v. Barr, 6 S.E.2d 99, 61 Ga. 
App. 145. 

28. Ill.—Styblo V. McNeil, 45 N.B.2d 
1011, 317 I11.APP. 316. 

Ind.—Gamer v. Morgan. 183 NJl 
916, 98 Ind.App. 461. 

Me.—Monroe Loan Soc, ▼. Owen, 46 
A2d 410, 142 Me. 69. 

Mo.—-Greenwood v. Bridgeways, Inc., 
App., 243 S.W.2d 111—Lambert v. 
Rodier, App., 194 S.W.2d 934—Car- 
roll V. Missouri Power & Light Co, 
96 S.W.2d 1074, 231 Mo.App. 265. 
Or.—Gallagher v. Portland Traction 
Co.. 182 P.2d 354, 181 Or. 385. 

Tex.—Campbell v. Paschall, 121 S.W. 
2d 693, 132 Tex. 226—^Dabney v. 
Keene, Civ.App., 195 S.W.2d 682. 
error refused no reversible error— 
Southern Underwriters v. Weldon. 
Civ.App., 142 S.W.2d 674. 

Vt.—^Hall V. Royce, 192 A 193, 109 
Vt. 99. 

Va.—Jackson v. Chesapeake & 0. Ry. 

Co., 20 S.E.2d 489, 179 Va. 642, 

64 C.J. p 184 note 74. 

Stated with perspicuity 
Ground of objection to admission 
of evidence must be stated with per¬ 
spicuity and particularity, so that 
court and opposing party may not be 
misled.—Case v. Klute, 278 N.W. 721, 
283 Mich. 681—^Adams v. Novo En¬ 
gine Co., 249 N.W. 859, 264 Mich. 292. 
Objection, should be explicit 
One seeking to exclude evidence 
should be explicit and disclose to the 
trial court ail defects in the propos¬ 
ed proof which he expects to urge 
in case of an appeal.—^De Marco v» 
McGill, 83 N.E.2d 313, 402 Ill. 46— 
Forest Preserve Dist. of Cook County 
V. Lehmann Estate, 58 N.E.2d 538, 
388 Ill. 416—Levy v. City of Chicago^ 
73 N.E.2d 643. 831 IU.Appw 612. 
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of the objection,so that he may have an op¬ 
portunity to obviate the error, if possible.*® An 
objection, too general in its nature to inform the 
trial court of the real reason for the objection, is 
the same as no objection.*^ Where an objection 
is once specifically made, it is sufficient for the 
party thereafter to state that he objects on the same 
grounds as before.** An objection to the with- 
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drawal of evidence must assign a reason.^* 

Nature of evidence objected to. The rule that 
objections to evidence must ordinarily be specific 
applies to documentary evidence,34 and it has been 
held that a general objection raises no question 
where the objection is not apparent on the face of 
the document.35 The rule also applies to expert and 
opinion evidence,36 and to the form or substance of 


^edllo error must l)a 'broTifirlit to at¬ 
tention of court 

(1) Ordinarily when general objec¬ 
tion Is made to the introduction of 
testimony, counsel making the ob¬ 
jection should point out in what par¬ 
ticular or particulars the evidence 
sought to be elicited is objectionable. 
—Jettre v. Healy. Iowa, 60 !N’.W.2d 
541—Lende v. Ferguson, 23 N.W.2d 
$24, 237 Iowa 738. 

(2) Defendant who believed that 
part of hypothetical question Invaded 
jury's province should have directed 
attention of trial court to part chal^ 
lenged.—^Prichard v. Dubinsky, 89 S. 
W.2d 630, 338 ISXt. 360. 

Objection suffloleutly speolflc 
Plaintiff's objections to introduc¬ 
tion in evidence of exhibits, relating 
to prior accidents In which plaintiff 
was involved, on ground that they 
were improper and prejudicial as not 
tending to prove or disprove defend¬ 
ant's liability or plaintiff's injuries, 
failed to designate any injuries af¬ 
fecting portions of body in issue, did 
not tend to prove or disprove any is¬ 
sues of liability, and had no reference 
to Injuries sustained in Instant case, 
were sufficiently specific.—^Marrali v. 
J. & H. Mtotor Supply Co., Mo.App., 
165 S.W.2d 271. 

89. Cal.—^Toomes v. Nunes, 76 P.2d 
94, 24 Cal.App.2d 395. 

Me.—^Monroe Loan Soc. v. Owen, 46 
A.2d 410, 142 (Me. $9. 

Mo.—Smith V. Fine, 176 S.W.2d 761, 
351 Mo. 1179—Greenwood v. Bridge- 
ways, Inc., App., 243 S.W.2d 111— 
Carroll v. Missouri Power & Light 
Co., 96 S.W.2d 1074. 231 Mo.App. 
265. 

64 O.J. p 184 note 75. 

80. Cal.—^Toomes v. Nunes, 75 P.2d 
94, 24 Cal.App.2d 395. 
ni.—De Marco v. McGill, 83 N.B.2d 
313. 402 Ill. 4‘6—^Illinois Iowa Pow¬ 
er Co. V. Rhein, 17 N.B.2d 582, SdO 
m. 584. 

N.T.—Dowly V. State, 68 N.T.S.2d 
573, 190 Mlsc. 16. 

Tex.—Campbell v. Paschall, 121 S.W. 
2d 693, 132 Tex. 226—^Dabney v. 
Keene, Civ.App., 196 S.W.2d 682, 
error refused—Southern Under¬ 
writers V. Weldon, Civ.App., 142 
aw.2d 674. 

Va.—Jackson v. Chesapeake & O. Ry. 
Co.. 20 S.11.2d 489, 179 Va. <642. 


Wash.—Kull V. Department of Labor 
and Industries, 152 P.2d 961, 21 
Wash.2d 672. 

Opposing cotULsel ShotLld be appris¬ 
ed of gTrotinds on which objections to 
questions asked witnesses are based, 
so that he may avail himself of oth¬ 
er proper means of adducing same 
proof. If grounds specified are valid. 
—Galloway v. Galloway, Mo., 169 S. 
W.2d 883. 

Under claim that qnestioxi did not 
embody all material evidence, objec¬ 
tion should point out what evidence 
was omitted so that it might be cor¬ 
rected.—Chicago, St. P., M. & O. Ry. 
Co. V. Muldowney, C.C.A.Mlnn., 130 
F.2d 971, certiorari denied 63 S.Ct. 
526. 317 U.S. 700, 87 L.Ed. 560. 

31. (Mo.—Gasnell v. Camden Fire 
Ins. Ass'n of Camden, N. J., App., 

[ 109 S.W.2d 59—Carroll v. Missouri 

Power & Light Co., 96 S.W.2d 1074, 
231 Mo.App. 265. 

Tex.—^Easley v. Brookline Trust Oo., 
Civ.App., 26^ S.W.2d 988—Fergu¬ 
son Seed Farms v. Port Worth & 
D.-S. P. Ry. Co., Civ.App., 100 S. 
W.2d 177, error dismissed—^Texas 
Employers Ins. Ass'n v. Hamor, 
Civ.App., 97 S.W.2d 1041. 

32. N.Y.—Hancock v. Flynn, 8 N.T. 
S. 133, 6 Silv.Sup. 122. 

Tex.—Tondre v. Hensley, Civ.App., 
223 S.W.2d 671. 

33. Colo.—Collin v. Farmers' Alli¬ 
ance Mut. Fire Ins. Co., 70 P. 

18 Colo.App. 170. 

34. U.S.—Collins v. Streitz, C.CA. 
Arlz., 96 P.2d 430, certiorari denied 
69 S.Ct. 67, BO'S U.S. 608, 83 L.Bd. 
887—Fidelity & Deposit Co. of 
Maryland v. Bates, C.C.A.Iowa, 76 
F.2d 160. 

Al€u—^Housing Authority of City of 
Decatur v. Decatiir Land Co., 64 
So.2d 694, 268 Ala. 607—^Booker v. 
Benson Hardware Co., 113 So. 256, 
216 Ala. 398—^Farmers Co-op. Ware¬ 
house Ass'n V. Shikles, 51 So. 2d 564, 
35 Ala.App. 636. 

Iowa.—^Lende v. Ferguson, 23 N.W. 
2d 824, 237 Iowa 788—^Klmmel v. 
Mitchell, 249 N.W. 151, 21-6 Iowa 
366. 

Mo.—^Dodd V. Missouri-Kansas-Texas 
R. Co., 184 S.W.2d 464, 363 Mo. 799 
—^Klaher v. Lahar, 63 S.W.2d 103. 
N.Y.—^Nastasi v. State, 86 N.Y.S.2d 
635. 194 Mlsc. 449, reversed on 
other grounds 90 N.Y.S.2d 377, 275 
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App.DIv. 524, affirmed 88 N.E.2d 
658, 300 N.Y. 473. 

Ohio.—^Wehrle v. General Motors 
Corp., App., 80 N.E.2d 702. 

Okl.—Skinner v, Bowlan, 75 P.2d 181, 
181 Okl. 544. 

Tex.—^Brown & Root v. Haddad, 180 
S.W.2d 339, 142 Tex. 624—Thomas 
V. Murphy, Civ.App., 91 S.W.2d 
810. 

Wash.—Shandrow v. City of Tacoma, 
73 P.2d 733, 192 Wash. 329. 

64 O.J. p 184 note 80. 

Pailnrs to object to form 
Letter from doctor relating to ex¬ 
tent of plaintiff's injuries was pro-per- 
ly admitted in persona] injuries case, 
where defendant did not object to 
form of testimony as offered and 
court instructed that defendant did 
not agree that doctor's statements 
were true.—Kemp v. Taylor, 250 P.2d 
29. 207 Okl. 458. 

Objeetioii held snffioieiLtly speciilo 
Objection to admissibility of mem¬ 
orandum of estimate of damage to 
house insured on ground that It was 
a copy and did not show what dam¬ 
age was done and that proper predi¬ 
cate had not been laid for its Intro¬ 
duction was held sufficient to call at¬ 
tention of trial court to inadmissi¬ 
bility of memorandum as evidence in 
the cause.—^Fire Ass'n of Philadelphia 

V. I>a Camara, Tes:.Clv.App., 85 S. 

W. 2d 338. 

35. m.—Conway v. Case, 22 Ill. 127. 
Ind.—^Heap v. Parish. 3 N.E. 549, 104 

Ind. 36. 

Dlsolosiiig of basis of objeotioii 
A i>arty who objects to the ad¬ 
mission of documentary evidence 
must disclose the basis of his objec¬ 
tions before the question of admissi¬ 
bility is determined.—Manuel v. 
Flynn, 90 P. 463, 5 Cal.App. 819—22 
C.J. p 967 note 74. 

ExtraaeoTU evldeaoe 
It has been held that objections 
as to matters which do not appear 
on the face of the Instrument but 
would have to be proved by extrane¬ 
ous evidence should be overruled.— 
Thomas v. Williamson, 40 So. 831, 
51 Fla. 332. 

36. Idaho.—^Hobbs v. Union Pac. R. 
Co., 108 P.2d 841. 62 Idaho 58. 

Mo.—^Taylor v. Kelder, 88 S.W.2d 
436, 229 Mo.App. 1117. 

64 C. J. p 184 note 82. 
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hypothetical questions to expert witnesses.s^ A gen¬ 
eral objection is properly overruled if the evidence is 
not improper on its face, but requires some fact to 
be brought to the notice of the court to show its 
inadmissibility.3® Where exhibits offered in evi¬ 
dence are not manifestly illegal and irrelevant, a 
trial court will not be put in error for overruling 
general objections to their admission in evidence.®* 


h. Exceptions to Buie 

A general objection to evidence Is sufficient where 
the ground therefor is so manifest that the trial court 
could not fall to understand It. 

A general objection to evidence is sufficient where 
the ground therefor is so manifest that the trial 
court could not fail to understand it,^* as when the 
evidence offered is clearly irrevelant or incompe- 
tent,<l or immaterial,*® or of no probative value,** 
or inadmissible for any purpose,** or the objection 


37. tJ.S.—U. S. V. Aspinwall, C.C.A. 
Or., 96 P.2d 867—Metropolitan Life 
Ins. Co. V. Armstrong, C.C.A.Neb., 
85 P.2d 187—U. S. v. Nickle. C.C.A. 
Mo.s 70 P.2d 873. 

Ark.—Swift & Oo. v. Mabry. 169 S. 
W.2d 61, 203 Ark. 818—.®tna Life 
Ins. Co. V. Norman, 117 S.W.2d 
728, 196 Ark. 381. 

Iowa.—In re Telsrow's Estate, 22 N. 

W.2d 792, 237 Iowa-672. 

Kan.—^Linscott v. Hugbbanks, 87 P. 

2d 26, 140 Kan. 253. 

Mo.—Greenwood v. Brldgeways, Inc-, 
App., 243 S.W.2d 111—Carroll v. 
Missouri Power & Light Co., 96 Sw 
W.2d 1074, 231 Mo.App. 265. 

Neb.—Kennedy v. Woods, 267 N.W. 
390. 131 Neb. 217. 

N. J.—Stanley Co. of America v. Her¬ 
cules Powder Co., 103 A.2d 33, 29 
N.J.Super. 646. 

Or.—Stroh v. Hlioads, 217 P.2d 246, 
188 Or. *563. 

R, I.—Union Trust Co. v. Davies, 163 
A. 744, 53 R-I. 63. 

S. D.—^Bennett v. Murdy, 249 N.W. 
805, 61 S.D. 471. 

Wash.—Jones v. McQuesten, 20 P.2a 
838, 172 Wash. 480. 

W.Va.—^Parr v. Coca-Cola Bottling 
Works of Charleston, 3 S.E.2d 499, 
121 W.Va. 314, 

64 C. J. p 185 note 88. 

XEatters of professional opinion 
Where hypothetical question com¬ 
mingles, with statement of fact, mat¬ 
ters of mere professional opinion, 
objection thereto must specifically 
point out objectionable parts of ques¬ 
tion.—^Travelers Ins. Co. v. Drake, C. 
C.A.Cal., 89 P.2d 47. 

CoTULsel should specify ground of ob¬ 
jection 

(1) The reasons for an objection 
to a hypothetical question should be 
stated so that the party asking the 
question may correct it.—Selffe v. 
Seifie, 267 ni.App. 23. 

(2) Attorney objecting to hypo-thet^ 
leal questions should point out briefly 
wherein different portions thereof 
may be misleading, Immaterial, Ir^ 
relevant, or incompetent or fail to 
point out facts.—^Bennett v. Murdy, 
249 N.W. 805, 61 S.D. 471. 

38. U.S.—Guarantee Oo. of North 
America v. Phenix Ins. Co., Neb., 
124 P. 170, 69 C.C.A. 876. 

64 C.J. p 185 note 84. 


39. Ala.—Farmers Co-op. Warehouse 
Ass'n V. Shikles, <51 So. 2d 6*54, 35 
Ala.App. 636. 

legality of proposed evidence 

(1) It Is not error for trial court 
to overrule general objection to intro¬ 
duction of evidence unless under cir¬ 
cumstances proposed evidence is pat¬ 
ently illegal and cannot be made rele¬ 
vant for any purpose.—^Housing Au¬ 
thority of City of Decatur v. Decatur 
Land Co., 64 So.2d 594, 258 Ala. 607. 

(2) There was no error in over¬ 
ruling objections to questions, where | 
only general grounds were interposed 
and questions were not obnoxious to 
all rules of evidence or palpably and 
manifestly Illegfal,—^Milwaukee Me¬ 
chanics Ins. Oo- V. Maples, App., 66 
So. 2d 15‘9, certiorari denied 66 So.2d 
173. 269 Ala. 189. 

40. XT.S.—New England Newspaper 
Pub. Co. V. Bonner, C.C.A.Mass., 
68 P.2d 880, certiorari denied 64 S. 
Ct. 630, 292 U.S. 625, 78 L.Bd. 1480 
and Bonner y. New England News¬ 
paper Pub. Co., 64 S.Ct. 631, 292 
U.S. 625, 78 L.Ed. 1480. 

Ill.—Styblo V. McNeil, 45 N.B.2d 
1011, 317 ni.App. 316. 

Iowa.—^Lende v. Ferguson, 23 N.W. 
2d 824, 237 Iowa 738—Floy v. Hib¬ 
bard, 287 N.W. 829, 227 Iowa 149. 
Tex.— Corpus Obris quoted in Mc- 
Ewen V. Texas & P. Ry. Oo., Civ. 
App., 92 S.W.2d 308, 309. 

Wash.— Corpus Jbrls cited in Lund- 
berg V. Baumgartner, 106 P.2d 6*66, 
569, 6 Wash.2d 619. 

64 C.J. p 185 note 86. 

Question of substance 

Question of admissibility in evi¬ 
dence of a police report raised a ques¬ 
tion of substance as distinguished 
from question of mere form, and its 
competency was properly raised by 
general objection.—^Ruppaner v. 
Waue, 96 N.B.2d 847, 342 IlLApp. 461. 

Objection in general terms to the 
admission of evidence is sufficient 
where the real objection is so plain 
I that the general phrase is quite suffi¬ 
cient to indicate it.—^Turner v. Hodg- 
i es* Estate, Tex.Civ.App., 219 'S.W.2d 
I 522, refused no reversible error. 
Frejudioial Character of evidence 
I Admitting evidence that passenger 
I was fond of playing bridge was not 
[so prejudicial as to relieve plaintiff 
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from necessity of pointing out prej¬ 
udicial character of testimony in 
objections.—Mc^wen y. Texas & P. 
Ry. Co., Tex.Civ.App,, 92 S.W.2d 308. 

41. Mo.—^Meade v. Kansas City Pub¬ 
lic Service Co., 250 S.W.2d 613— 
Smith V. Fine, 175 S.W.2d 7-61, 351 
Mo. 1179—Carroll v. Missouri Pow¬ 
er & Light Co., 96 S.W.2d 1074, 281 
Mo.App. 266—Wilkerson v. Mis¬ 
souri Pac. R. Co., App., *69 S.W.2d 
299. 

Tex.—Oorpus Jtiris quoted in Mc- 
Ewen V. Texas & P. Ry. Co., Civ. 
App., 92 S.W.2d 308, 309. 

64 C.J. p 185 note 87. 

Wholly incompetent 
Where It is apparent that evidence 
is self-evidently wholly incompetent 
for any purpose or it is obviously un¬ 
justly inflammatory and prejudicial, 
or plainly on its face so good for 
nothing as to serve no purpose what¬ 
ever in the case, general objections 
[are sufficient to call for action on 
part of trial court without further 
specification of reason.—^Hungate v. 
Hudson, 185 S.W.2d 64-6, 353 Mo. 944, 
167 A.L.R. 698. 

Testimony held irvele>vunt 
I Mo.—W. C. Hardesty Co. v. Schaefer, 

I App., 139 S.W.2d 1031. 

42. Mo.— Jjons V. F. W. Woolworth 
Co.. 109 S.W.2d 86, 232 Mo.App. 
417. 

To sustain an objection on grrounds 
of immateriality alone, it must ap- 
I pear that the evidence Is clearly ir¬ 
relevant.—Ackerman v. Kogut, 84 A 
I 2d 131, 117 Vt. 40. 

48. Ill.—Johnson v. Bennett, 69 N. 

I E.2d 899, 395 111. 889. 

44. Ala.—^Louisville & N. R. Co. v. 

' Scott, 167 So. 572, 232 Ala. 284. 

Ill.—Scally V. Flannery, 11 N.B.2d 
123, 292 IlLApp. 849. 

Mo.—Gasnell v. Camden Fire Ins. 
Ass'n of Camden, N.J., App., 109 
S.W.2d 69. 

Okl.—^Ponca City Building & Loan 
Co. T. Graff, 117 P.2d 614, 189 OkL 
410. 

Tex.—Corpus Juris quoted In Mc- 
Ewen v. Texas & P. Ry. Co., Civ. 
App., 92 S.W.2d 308, 309. 

64 C.J. p 186 note 88. 

Illegal for any purpose 
.General objection to admission of 
evidence should be sustained if evl- 
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is of such nature that it could not have been obvi¬ 
ated.'^® A general objection to a question is also 
sufficient where a specific objection,or repeated 
specific objections,have been made to the same 
line of questioning, or where there is no evidence 
in support of any cause of action alleged.^® Under 
some statutes objections to evidence on the ground 
that it is incompetent, irrelevant, and immaterial are 
deemed sufficient, in the absence of a request from 
the trial judge or opposing counsel for the specific 
reason for the objection, to cover all matters ordi¬ 
narily embraced within such objections.'*^ 

Exclusion of evidence. The court may properly 
exclude evidence on a general objection if its ex¬ 
clusion is justified on any ground;®® but it is 
otherwise where no possible ground exists for ex¬ 


cluding the evidence®! or where counsel offering the 
evidence asks opposing counsel to make a specific 
objection, and he declines to do so.®^ 

c. What Constitutes General Objections 

Many forms of objections have been held to be gen¬ 
eral objections within the rule requiring specific objec¬ 
tions. 

General objections within the rule stated supra 
subdivision a of this section have been held to in¬ 
clude the following: That the evidence is incompe¬ 
tent;®® incompetent and immaterial incompetent 
and improper;®® incompetent and inadmissible;®® 
incompetent, irrelevant, and inadmissible ;®'^ in¬ 
competent, inadmissible, and highly prejudi¬ 
cial;®® irrelevant;®® irrelevant and immaterial;®® 


dence Is lllesral for any purpose, and 
cannot be made legal by other evi¬ 
dence or by otherwise framing in¬ 
quiry.—^Louisville & N. R. Co. v. 
Scott, 167 So. 672, 232 Ala. 284— 
Farmers Co-op. Warehouse Ass*n v. 
SMkles, 51 fio.‘2d 554, 35 Ala.App. 
636—Walker v. Jones, 34 So.2d 608, 
33 AJa.App. 348, certiorari denied 34 
So.2d 514, 2>50 Ala. 396. 

Objectioii held suffident 
In death action, wherein defense of 
contributory negligence was raised 
and defendant motorist was called by 
plaintiff as eyewitness, general ob¬ 
jection was sufficient to admission 
of testimony as to careful habits of 
deceased, since such testimony was 
inadmissible for any purpose.—Scally 
V. Flannery, 11 !N’.E.2d 123, 292 Ill. 
App. 349. 

Objection ovexmled although testi¬ 
mony held inadmissible 
Overruling of general objection to 
testimony of defendant's witness as 
to telephone conversation was prop¬ 
er, although testimony was inadmis- ] 
sible.—Scott v. James Gibbons Co., 
64 A.2d 117, 192 Md. 31-9. 

force of objection 
A complaint in appellate court that 
objection to testimony is "too gen¬ 
eral" does not have the same force 
when directed to the action of the 
trial court in sustaining an objection 
as when the objection was overruled. 
If there was any ground on which 
the evidence could be rejected the ob¬ 
jection is good.—Wade v. Whltsitt, 9 
TenmApp. 436. 

45. Iowa.—^Ploy v. Hibbard, 287 N. 

W. 829, 227 Iowa 149. 

KD.—Smith v. Knutson, 47 N.W.-2d 
637, 78 N.D. 43. 

S.D.—^Flathers v. Wilson & Co., 266 
N.W. 149, 62 S.D. 648. 

Tex.—Corpus Juris quo-bed in Mc- 
Ewen V. Texas & P. Ry. Co., Civ. 
App., 92 S.W.2d -808, 309. 

64 C.J. p 186 note 89. 


46. N.Y.—Carlson v. Winterson, 42 
N.E. 347. 147 H.T. 652. 

64 C.J. p 186 note 90. 

47. Minn.—W. S. Conrad Co. v. St. 
Paul City Ry. Co.. 153 N.W. 236, 
130 Minn. 128. 

64 C. J. p 186 note 91. 

48. N.T.—^Lamed v. Hudson, 57 N.T. 
161. 

49. Okl.—^Deep Rock Oil Corp. v. 
(Mioco, 262 P.2d 451—Skinner v. 
Bowlan, 75 P.2d 181, 181 Okl. 644. 

64 C.J. p 187 note 13 [b], p 188 note 
80 [d]. 

Documentary e-vldence 

Statute providing that, where any 
party desires to object to any ques¬ 
tion put to witness, ordinary objec¬ 
tions of incompetency, irrelevancy, 
or immateriality shall be deemed to 
cover all matters ordinarily embraced 
within such objections refers merely 
to Questions asked -witnesses and 
their replies, and does not relate to 
documents being offered in evidence. 
—Skinner v. Bowlan, supra. 

50. Iowa.—Jettre v. HeaJy, 60 N.W. 
9d 641. 

Mo.—Corpus juris quoted in White v. 
Hasburgh, App., 124 S.W.2d 560, 
565. 

64 C.J. p 186 note 98. 

Discretion of court 
Iowa»—Jettre v. Healy, 60 N.W.2d 
541. 

51. Iowa.—Clark v. Connor, 28 Iowa 
811. 

52. Wis.—Colburn v. Chicago, St. P., 
M. & O. Ry. Co., 85 N.W. 354, 109 
Wis. 377, 

64 C.J. p 187 note 96. 

53. Ga.—Hogan v. Hogan, 28 S.E.2d 
74, 196 Ga. 822. 

Iowa.—^Lrende v. Ferguson, 23 N.W. 2d 
824, 237 Iowa 738. 

Mo.—^Klaber v. Lahar, 63 S.W.2d 103. 
Tex.—^Elkins v. Foster, Civ.App., 101 
S.W.2d 294, error dismissed. 

64 C. J. p 187 note 97. 
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54. Ala.—Alabama Great Southern 

R. Co. V. Moundville Motor Co., 
4 So.2d 305, 241 Ala. 633. 

Ga.—^Haslerig v. Watson, '54 S.B.2d 
413. 205 Ga. 668. 

Mo.—Oollins V. Leahy, App., 102 S. 
W.2d 801. 

64 C.J. p 187 note 7. 

55. Ind.—^Evansville, etc., R. Co. v. 
Fettig, 29 N.B. 407. 130 Ind. 61— 
Cincinnati, etc., R. Co. v. Howard, 
24 N.B. 892, 124 Ind. 280. 19 Am. 

S. R. 96. 8 L.R.A. 693. 

56. Ga.—Hogan v. Hogan, 28 S.E.2d 
74, 196 Ga. 822. 

57. Pa.—^Lenihan v. Davis, 31 A.2d 
434, 152 Pa.Super, 47. 

58. S.C.—Griswold v. Texas Co., 161 
S.E. 409, 163 S.C. 156. 

59. Ga.—Hogan v. Hogan, 28 S.E. 2d 
74, 196 Ga. 822. 

Mo.—^Hungate v. Hudson, 186 S.W. 
2d 646, 353 Mo. 944, 167 A-L.R. '598 
—W. C. Hardesty Co. v. Schaefer, 
App.. 139 S.W.2d 1031. 

Or.—Gallagher v. Portland Traction 
Co., 182 P.2d 364, 181 Or. 385. 

64 C.J. p 187 note 98. 

Irrelevant and unethical 
Objection to certain testimony on 
ground that testimony was irrele¬ 
vant and unethical merely amounted 
to objection that evidence was ir- 
rele-vant.—Sykes v. Collins, 66 S.E.2d 
717, 208 Ga. 838. 

eo. Ga. — Kell v. Hunter, 67 S.E.2d 
697, 84 Ga.App. 792—Jackson v. 
Moultrie Production Credit Ass’n, 
47 S.E.2d 127, 76 Ga.App, 768— 
Pearl Assur. Co. v. Nichols, 37 S.E. 
2d 227, 73 Ga.App. 462—McBride 
V. Johns, 36 S.E.2d 822, 73 Ga.App. 
444—Atlantic Greyhound Corp. v. 
Austin, 33 S.E. 2d 718, 72 Ga.App. 
19—'Atlanta Enterprises v. James, 
24 S.B.2dl30, 68 Ga.App. 773—Lan- 
ey V. Barr, 6 S.E. 2d 99, 61 Ga.App. 
145. 
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irrelevant, immaterial, and inadmissible irrele¬ 
vant, immaterial, and prejudicial immate¬ 
rial inadmissible inadmissible and immate¬ 
rial improper;®® illegal;®*^ illegal and imma¬ 
terial;®® illegal and incompetent;®® illegal, irrele¬ 
vant, and immaterial;'^® illegal, irrelevant, and in¬ 
competent insufficient;*^2 prejudicialor in¬ 

competent, irrelevant, and immaterial and other 
like objections,*^® even when the objection includes 
the statement that the evidence is not authorized by 
the pleadings,*^® or is not responsive to the is¬ 


sues,'^'^ or is not rebuttal,*^® or is not pertinent to, 
or does not tend to prove, any issue in the case,^® 
or is not a proper element or measure of damages,®® 
or that no foundation was laid,®^ or that it assumes 
a state of facts not in evidence,®® or is the conclu¬ 
sion of the witness.®® 

Objections have been held general which state 
that the evidence does not tend to establish any of 
the allegations of the complaint;®^ that the question 
calls for a conclusion;®® that it is not proper testi- 


lU.—Gallon Iron Works & Mfg. Co. 

V. City of Georgetown, 54 N.EI.2d 
■601, 322 IlLApp. 498. 

La.—^Byrd v. J. F. Meeke Lumber Co., 
App., 158 So. 701. 

Mo.—^Mick V. Jolin R. Thompson Co., 
App., 77 S.W.M 470, 

N.J.—Jones V. Lahan, 63 A.2d 804, 
1 N.J. 358. 

Tex.—'St. Louis Fire & Marine Ins. 
Co. V. Silverman, Clv.App., ‘221 S. 

W. 2d 862. 

64 C. J. p 187 note 9. 

“Irrelevant” and “Inunaterlal” 

Where plaintiff seeks to recover 
for breach of contract on allegations 
which, if proved, warrant recovery 
of general damages alone, objection, 
that evidence directed solely to ques¬ 
tion of special damages is irrelevant 
and immaterial, is equivalent of “ir¬ 
relevant” and “immaterial” to any 
issue Involved In case.—W. C. Har¬ 
desty Co. V. SOhaefer, Mo.App,, 1J9 
e.W.2d 1031. 

61. G-a.—^Loftin v. Carroll County 
Board of Education, 35 S.E.2d 309, 
72 Ga.App. 823. 

62. Tex.—^Peerless Oil & Gas Co. v. 
Teas, 158 S.W,2d 768, 138 Tex. 301 
—^Forrest v. Moreno, Civ.App., 161 
S.W.2d 364, error refused—^Texas 
Employers Ins. Ass*n v. Hevolow, 
Civ.App., 136 S.W.2d 931. error dis¬ 
missed, judgment correct—^Texas 
Employers Ins. As9’n v. Hamor, 
Civ.App., 97 S.W.2d 1041. 

63. U.S.—^Prudential Ins. Co, of 
America v. Faulkner, C.C.A.Utaih, 
68 F.2d 676, 94 A.L.R. 11'60. 

Ga.—Holsenbeck v. Arnold, 43 S.B. 

2d 348, 715 Ga.App. 311. 

Iowa.—Kimmel v. Mitchell, 249 IIT. 

W. 151, 216 Iowa 366. 

Mo.—^Hungate v. Hudson, 185 S.W,2d 
646, 353 Mo. 944, 167 A.L.R. 698— 
Long V. P. W. Woolworth Oo., 109 
S.W.2d 85. 232 Mo.App. 417—Gos- 
nell V. Camden Fire Ins. Ass’n of 
Camden, N. J., App., 109 S.W.2d 
69—Carroll v. Missouri Bower & 
Light Co., 96 S.W.2d 1074, 231 Mo. 
App. 266—Wilkerson v. Missouri 
Pac. R. Co., App.. 69 S.W.2d 299. 
Tex.—McEweo v. Texas & P, Ry. i 
Co., Clv.App, 92 &W.2d 308. I 
■64 C.J. p 187 note 99. 


64. Ga.—^Hogan v. Hogan, 28 B.E.2d 
?4, 196 Ga. 822—Georgia R. & 
Banking Co. v. Lokey, 25 B.E.2d 
921, 69 Ga.App. 403. 

Vt.—^Dansro v. Scribner, 187 A. 803, 
108 Vt. 408. 

64 C.J. p 187 note 1. 

65. Va.—Crawford v. Hite, 10 S.B.2d 
561, 176 Va. 69. 

66. HI.—Styblo V. McOSTeil, 45 H.B.2d 
1011, 317 IlLApp. 316. 

67. Ala.—Johnston v. Johnston, 67 
So. 450, 174 Ala. 220. 

64 C.J. p 187 note 2. 

68. Ala.—^E\ilton Bag & Cotton Mills 
V. Leder Oil Co., 92 So. 613, 207 
Ala. 350. 

69. Mo,—Clark v. Conway, 23 Mo. 
438. 

70. Ala.—Ryerson Grain Oo. v. Moy¬ 
er, 63 So. 13, 9 Ala.App. 254. 

64 C,J. p 187 note 11. 

71. Ala.—^Bufford v. Little, 48 So. 
697, 169 Ala. 300. 

72. Ala.—Huntsville Knitting Mills 
V. Butner, 7-6 So. 64, 200 Ala. 288. 

73. Tex.—Glens Falls Ins. Oo. v. 
Bendy, Oiv.App., 89 S.W.2d 628. 

74. U.S,—Collins v. Streitz, C.C.A. 
Ariz., 95 F.2d 430, certiorari denied 
69 S.Ct. 67, 305 U.S. 608, 83 L.Ed. 
387—^Pacific Alaska Airways v. Ma^ 
han, C.C.A.Al8tska, 89 F.2d 255, cer^ 
tiorarl denied Pacific Alaska Air¬ 
way V. Ma h an, 58 S.Ct. 19, 302 U. 
S. 700, 82 L.Ed. 541. 

Ala.—^Ballard v. BaJser, 148 So. 836, 
227 Ala. 143. 

Cal.—Keim v. D. B. Berelson & Co., 
233 P,2d 123, 105 Cal.App.2d 164. 
Iowa.-^ettre v. Healy, 60 lN'.W.2d 
641—Ploy V. Hibbard, 287 N.W. 
829, 227 Iowa 149—Wry v. Modern 
Woodmen of Ameri-ca, 271 N.W. 
800, 222 Iowa 1179. 

N.D.—Smith V. Knutson, 47 N.W.2d 
637, 78 N.I>, 43. 

Okl.—Deep Rock Oil Oorp. v. Micco, 
262 P,2d 461—Skinner v. Bowlan, 
76 P.2d 181, 181 Okl. 644, 

S.D.—Flathers v. Wilson & Oo., 256 
N.W. 149, 62 S.D. 648. 

Tex.—^Easley v. Brookline Trust Co., 
Clv.App., 266 S.W.2d 983—Fergu¬ 
son Seed Fajms v. Fort Worth 
& D.—S. P. Ry. Co., Clv.App., 100 
S.W.2d 177, error dismissed. 
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Wash.—Jones v. McQuesten, '20 P.2d 
838, 172 Wash. 480. 

Wyo.—Shoshonl Lumber Co. v. Fi¬ 
delity & Deposit Oo. of Maryland, 
24 P.2d 690, 46 Wyo. 241. 

64 C. J. p 187 note 13. 

Objections to admission of ezblb. 
its as incompetent, immaterial, and 
irrelevant is too general as amount¬ 
ing to no more than objection there¬ 
to as irrelevant and inadmissible.— 
Middleton v. Waters, 65 S.E.2d 359, 
205 Ga. 847. 

Waiver 

An objection to a question address¬ 
ed to a witness on the ground that 
“it is incompetent, Irrelevant and im¬ 
material” does not call to the atten¬ 
tion of court or counsel any defect of 
form which is remediable but waives 
that defect.—Choy v. Otaguro, 82 
Hawaii 543. 

75. Iow€L—^Remington v. Machamer, 
186 N.W. 82, 192 Iowa 1098. 

64 C.J. p 188 note 14. 

70. S.D.—^Fallon v. Rapid City, 97 
N.W. 1009, 17 S.D. 570. 

64 C.J. p 188 note 15. 

77. Wash.—May v. Roberts, 219 P. 
55, 126 Wash. 645. 

64 C.J. p 188 note 16. 

78. S.D.—Davis & Daniels Co. t. 
McKilllp, 165 N.W. 380, 39 S.D. 544. 

64 C.J. p 188 note 17. 

79. Okl.—^Ponca City Building ft 
Loan Co. v. GrafC, 117 P.2d 614, 189 
Okl. 410. 

64 C.J. p 188 note 18. 

SO. Iowa.—Neel v. Smith, 147 N.W. 
183. 

Mo.—^Wyatt v, Missouri Pac. Ry. Co., 
158 S.W. 720, 173 Mo.App. 210. 

81. Neb.—^Kennedy v. Woods, 267 N. 
W. 890, 131 Neb. 217. 

S.D.—^Barney v. Morrissey, 172 N.W. 
<501, 42 S.D. 15. 

82. Neb.—Kennedy v. Woods, 267 N. 
W. 390, 181 Neb. 217. 

83. U.S.—Ball V. Sheldon, N.T., 218 
P. 800, 134 C.C.A. 488. 

84. Wash.—^Pacific Drug Co, v. 
Hamilton, 128 P. 1069, T1 Wash. 
469. 

85. Ga.—West Lumber Co. v. 

Schnuck, 69 S.E.2d '577, 86 Ga.App. 
885. 
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mony for the jury;86 "on all the grounds ever 
known or heard of;”87 that it assumes facts not 
shown by the record that no sufficient founda¬ 
tion has been laid;^® that an answer to a question 
was not responsive;®® that the testimony is illegal 
and the witness incompetent,®^ or that the evidence 
is incompetent under the circumstances of the 
case.®® Likewise, "I object,”®® or “We object,” 
“objected to,” and equivalent statements®^ are gen¬ 
eral and are insufficient to call the attention of the 
court to the specific matter objected to. An ob¬ 
jection to each interrogatory or answer in a deposi¬ 
tion, and to each sentence in it, is no more specific 
than one made in gross to the entire deposition.®^ 
Other objections, variously phrased, have been con- 
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sidered by the courts to be too general.®® 

On the other hand, it has been held in some cases 
that an objection that the evidence is immaterial 
to the issues,®^ or “not within the issues,”®® or that 
it is incompetent under a statute,®® or that it is 
irrelevant, which is held to mean that it does not 
bear on any issue in the case,i is not a general 
objection. It has also been held that an objection 
that a question is not proper rebuttal is sufficiently 
specific.® It should be noted that the general 
grounds of objection for incompetency, irrelevancy, 
and materiality, or the like, are sufficient where the 
circumstances of the case bring it within the excep¬ 
tions to the general rule requiring specific objections, 
considered supra subdivision b of this section. 


86. U.S.—^Itasca Lumber Co. v. Mar¬ 
tin, Minn., 230 F. 684, 144 O.C.A. 
638. 

Fla.—Withers v. Sandlin, 18 S.W. 
856, 36 Fla. 619. 

87. Kan.—Johnston v. Clements, 26 
Kan. 3T6. 

88. Iowa.—^Reynolds & Heitsman v. 
Henry, 185 N.W. 67, 198 Iowa 164. 

89. U.S.—Chicago, St. P., M. & O. 
Ry. Co. V. Muldowney, C.C.A.Mlnn., 
180 F.2d 971, certiorari denied 63 
S.Ct 626, 817 U.S. 700, 87 L.Ed. 
6'60. 

Or.—Stroh v. Rhoads, 217 P.2d 245, 
188 Or. 563. 

64 C.J. p 188 note 26. 

90. Tex.—American Nat. Ins. Co. v. 
Nussbaum, Civ.App., 230 S.W. 1102, 
dismissed for want of jurisdiction. 

64 C.J. p 188 note 27. 

91. U.S.—Carter v. Bennett, 4 Fla. 
288, error dismissed 15 How. 864, 14 
L.Bd. 727. 

N.Y.—^Blwood V. Deifendorf, 5 Barb. 
398. 

92. N.Y.—^Merritt v. Seaman, 6 Barb. 
380, reversed on other grounds 6 
N.Y. 168. 

93. Ark.—^^tna Life Ins. Co. v. Nor¬ 
man, 117 S.W.2d 728, 196 Ark. 381. 

94. Ark.—^^tna Life Ins, Co. v. Noi> 
man, supra. 

Tex.—Wright v. Allen, Civ.App., 267 
S.W. 980, error refused. 

64 C.J. p 188 note 30. 

95. Ala.—^Milton v. Rowlaixd, 11 Ala. 
732. 

Ky.—^Louisville, etc., R. Co. v. Mont¬ 
gomery, 32 S.W. 738, 17 Ky.L. 807. 

96. Ala.—^Hendrix v. Pique, 186 So. 
890, 287 Ala. 49—^Alaga Coach Line 
V. Foy, 150 So. 493, 227 Ala. 606. 

OaJ.—^Mastro v. City of San Diego, 62 
P.2d 407, 17 Cal.App.2d 831. 

Ind.—Gary Pish Co. v. Leisure, 102 
N.B.2d 209, 122 Ind.App. 190. 

Iowa.—^In re Telsrow*s Estate, 22 N. 
*W.2d 792, 287 Iowa 6T2—^Meier v. 
Chicago, R. I. & P. Ry. Co., 276 
N.W. 139, 224 Iowa 295. 


Mo.—^Klelnschmldt v. Bell, 183 S.W. 
2d 87, 353 Mo. 616. 

N.J.—Higgins V. County Seat Bldg. 
& Loan Ass'n, 8 A.2d 101, 123 N.J. 
Law 116. 

Ohio.—^Wehrle v- General Motors 
Corp., App., 80 N.B.2d 702. 

Or.—Stroh v. Rhoads, 217 P.2d 246. 
188 Or. 663. 

R. I.—Union Trust Co. v. Davies, 163 
A. 744, 53 R.I. 63. 

Tex.—Southern Underwriters v. Wel¬ 
don. Civ.App.. 142 S.W.2d 674— 
Thomas v. Murphy, Civ.App., 91 
S.W.2d 810. 

General objections within role 

(1) Objection merely that deed was 
void on its face.—Collins v. Streitz, 
C.C.AAriz., 96 F.2d 430, certiorari de¬ 
nied 59 S.Ct. 67, 305 U.S. 608, 83 
L.Bd. 387. 

(2) Objection that memoranda were 
‘‘merely hearsay" and "not proper ev¬ 
idence against defendant."—Wright 
V. Ickenroth, Mo App., 215 S.W.2d 43. 

(3) Objection to question pro¬ 
pounded to witness on redirect exam¬ 
ination "for the reason that it Is 
identically the same question."— 
Griffith V, Thrall, 29 N.B.2d 34f6, 109 
Ind.App. 141. 

(4) Objections to evidence because 
"not proper" or "unfair."—(Samer v. 
Morgan, 183 N.B. 916, 98 Ind.App. 
461. 

(6) Objection that "It is no way to 
prove damages."—^Motley v. Dugan, 
Mo.App., m S.W.2d 979. 

(6) Objection that "I don’t see the 
relevancy of it,"—^Russell v. Union 
Blec. Co. of Mo., 191 S.W.2d 278, 238 
Mo.App. 1074. 

(7) Objection, "we can only try 
one lawsuit at a time. I don't know 
anything about what he is talking 
about. I object to it."—^McDonald v. 
P. W. Woolworth Co., Mo.App., 135 

S. W.2d 369. 

(8) ‘T object to the introduction of 
it."—Oswald V. Caradine Hat Co., Mo. 
App., 109 S.W.2d 893. 
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(9) Objection that hypothetical 
question assumed facts not in evi¬ 
dence.—^Bennett v. Murdy, 249 N.W. 
805, 61 S.D. 471. 

(10) Objection to introduction of 
tsnpewritten copy of will on srround 
that "it was not a will."—Cothron 
V. Cothron, 110 S.W.2d 1064, 21 Tenn. 
App. 388. 

(11) Objection "to any transaction 
that happened down there, which does 
not have any bearing whatsoever on 
the transaction occurring up here." 
—Evans v. Henry, Tex.Civ.App., 280 
S.W.2d 620. 

(12) Objection to testimony "be¬ 
cause it would In no wise bind the 
plaintiff in this case."—Step tore v. 
San Antonio Transit Co., Tex.Civ. 
App., 198 S.W.2d 278. 

(13) Objection "to any other state¬ 
ment and ask that it all be stricken." 
Jones V. Parker. Tex.ClvApp., 193 
S.W. 2d 863, error refused no revers¬ 
ible error. 

(14) Objection that evidence is 
"immaterial, irrelevant and could not 
form the basis for a valid judgment." 
—^Enfield Realty & Home Bldg. Co. 
V. Hunter, Tex.Civ.App., 179 S.W. 2d 
810. 

(15) Other cases.—Carradlne v. 
Ford, 187 S.W. 285, IOC Mo.App. 684 
—'64 C.J. p 188 note 82. 

67. Mo.—Samuel Haas Trimmed Hat 
Co. V. Service Ass'n, 297 S.W. 129, 
222 Mo.App. 307. 

64 C.J. p 189 note 33. 

98- N.Y.—Stuyvesant v. New York 
El. R. Co., 38 N.Y.S. 595, 4 App. 
Div. 159. 

64 C.J. p 189 note 84. 

99. N.Y.—Bloodgood v. L 3 mch, 56 N. 
E.2d 718, 293 N.Y. 308. 

1. Mo.—Stoner v. Royar, 98 S.W. 
601, 200 Mo. 444. 

2. N.Y.—^Resech v. Columbia Mach. 
Works & Malleable Iron Co., 163 
N.Y.'S. 463, 176 App.Div. 780. 
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§ 125. Reqiiisites and Sufficiency of State¬ 
ment of Grounds 

a. General objection 

b. Specific objection 

a. General Objection 

A general objection to evidence raises only the ques. 
tion of its materiality, or its materiality and relevancy, 
or Its competency and relevancy; and it has been held 
that there are many points that will not be raised by a 
general objection. 

It has variously been held that a general objec¬ 
tion to evidence raises only the question of its ma¬ 
teriality,3 or its materiality and relevancy,^ or its 
competency and relevancy.® Where testimony re¬ 
ceived on redirect examination would have been 
admissible on direct examination, an objection on the 
ground of immateriality is insufficient.® A general 
objection is sufficient to reach defects which are 
formal rather than substantial,^ as, for instance, an 
objection that a question is leading® or otherwise 
defective in form.® 

A general objection will not raise the point that 
the question assumes the existence of a fact not 
provedthat the subject is not a proper one for 
expert testimony that the evidence is prejudi¬ 


cial that a witness is not properly qualified;!® 
that a witness has insufficient knowledge of the 
value of property injured to testify as to the amount 
of damage that the proper foundation has 
not been laid for the evidence presented;!® that the 
evidence is remote in point of time;!® that the evi¬ 
dence, although relevant, is too remote;!*^ that the 
answer to a question is not responsive;!® that a 
witness is not qualified to testify as an expert;!® 
that the evidence relates to matters not pleaded 
or within the issuesor that there is a variance 
between the evidence offered and the pleadings.®! 
Likewise, an objection to the admission of evidence 
as immaterial as not bearing on the Issues does not 
raise the question as to its sufficiency.®® Where, 
however, the ground of objection sufficiently appears 
it is not necessary that the variance should be 
claimed in terms.®® 

A general objection will not raise the question that 
the examination is not proper cross-examination,®^ 
that it relates to matters arising since the commence¬ 
ment of the suit,®® that the evidence seeks to im¬ 
peach a witness on a collateral matter,®® that the 
party is seeking to impeach his own witnesses,®*^ or 
that the evidence is self-serving®® or hearsay.®® 


3. in.—Scott Y. Caldwell, 162 Ill. 
App. 172. 

4. Ill.—Johnson v. Bennett, 69 W.E. 
2d 899. 395 Ill. 389. 

Vt.—^Doufflass & Varnum v. Village 
of Morrlsvllle, 95 A 810, 89 Vt. 393. 

5. Ark.—^Hammel v. St. Louis, I. M. 
& S. K. Co., 168 S.W. 144, 113 Ark. 
296. 

64 C.J. p 189 note 61. 

6. Vt.—City of Montpelier v. Central 
Vermont Ry. Co., 93 A 1047, 89 
Vt. 36. 

7. Tenn.—Campbell v. Campbell, 3 
3E3Ce8.d 325. 

8. Aa.—Southern Ry. Co. v. Blank¬ 
enship, 69 So. 591, 14 Ala.App. 261, 
certiorari denied 70 So. 132, 194 
Aa. 368. 

64 C.J. p 190 note 64. 

9. Conn.—Creer v. Active Automo¬ 
bile Exch., 121 A 888, 99 Conn. 
266. 

64 C. J. p 190 note 65. 

10. N.T.—Distln v. Rose, 69 N.T. 

122 . 

Wis.—^Ruck V. Milwaukee Brewery 
Co., 129 N.W. 414, 144 Wis. 404. 

11. Cal.—Keim v. D. B. Berelson & 
Co., 233 P.2d 123, 105 Cal.App.2d 
154. 

12. Tex.—^McEwen v. Texas & P. 
Ry. Co., Olv.App., 92 S.W. 2d 308— 
Thomas v. Murphy, dv.App., 91 
S.W.2d 810. 


13. Cal.—^Kelm v. D. B. Berelson & 
Co., 233 P.2d 123, 105 Cal.App.2d 
154. 

14. Cal,—^Kelm v. B. B. Berelson & 
Co., supra. 

15. Cal.—^Kelm v. B. B. Berelson & 
Co., supra. 

•Neb.—^Kennedy v. Woods, 267 N.W. 

390, 131 Neb. 217. 

64 C. J. p 190 note 57. 

16. Okl.—^Beep Rock Oil Corp. v. 
Micco, 262 P.2d 461. 

17- Cal.—^Keim v. B. B. Berelson & 
Co., 233 P.2d 128, 105 Cal.App.2d 
154. 

64 C.J. p 190 note 58. 

18. HI.—Craney v. Schloeman, 146 
Ill.App. 313, affirmed 88 N.E. 1046, 
240 Ill. 602. 

Mass.—Gagnon v. Sperry & Hutchin¬ 
son Co., 92 N.B. 761, 206 Mass. 647. 

19. Ala.—Aabama Great Southern 
R. Co. V. Moundville Motor Co., 
4 So.2d 305, 241 Aa. 633. 

20. U.S.—Columbus Safe-Beposit Co. 
V. Burke, Ill., 88 P. 630, 32 C.C.A 
67. 

64 C.J. p 190 note 60. 

81. 'Ill.—Gallon Iron Works & Mfg. 
Oo. V. City of Georgetown, 64 N.E. 
2d 601, 322 ni.App. 498. 

64 C.J. p 190 note 61. 

Tarlaaoe between stipnlation an¬ 
swer 

General objection to stipulation 
that certain facts set forth therein 
were Irrelevant and immaterial was 
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insufficient to raise question of vari¬ 
ance between facts stipulated and de¬ 
fendant's answer.—G alien Iron 
Works & Mfg. Co. v. City of George¬ 
town, supra. 

Question of variance 
Objection that evidence offered was 
“incompetent, irrelevant, immaterial, 
vague, and indefinite" did not go to 
question of variance.—Corpus Juris 
cited in Robinson v. McKay, 233 P.2d 
861, 866, 68 Nev. 372—64 C.J. p 190 
note 61 (a). 

22. N.T.—^Probst v. Belamater, 3 N. 
B. 184, 100 N.T. 266. 

23. N.T.—Shrlmpton v. Bworsky, 21 

N.T.S. 461, 2 Mlsc. 123. . 

24- Va.—smith V. Stanley, 75 S.E. 

742, 114 Va. 117. 

64 C.J. p 190 note 64. 

25. Mich.—Wicks v. Ross, 37 Mich. 
464. 

26. Cal.—^In re Be Laveaga’s Es¬ 
tate, 138 P. 807, 166 CaL 607. 

27. Neb.—^H. P. Cady Lumber Co. 

V. Wilson Steam Boiler Co., 114 N. 

W. 774, 80 Neb. 607. 

2a Minn.—^Pleason Realty & Invest¬ 
ment Co. V. Klelnman, 206 N.W. 
645, 165 Minn. 342. 

29. Ark.—^Reeves v. Jackson, 184 S. 

W.2d 266, 207 Ark. 1089. 

Cal.—^Keim v. B. B. Berelson & Co., 
233 P.2d 123, 106 CaLApp.2d 164. 

Ga.—Columbian Peanut Co. v. Pope, 
24 S.E.2d 710, 69 GaApp. 26. 
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A general objection is not sufiScient to exclude 
a question capable of a construction making it 
proper,30 to raise the objection that the evidence 
is inadmissible as against one of two defendants, 
that it is not the proper manner of proving the 
facts sought to be proved thereby,32 that the wit¬ 
ness is not competent,33 that a question calls for 
the conclusion of a witness,3^ that evidence has 
been admitted not in the regular order,35 that the 
evidence was not proper rebuttal,33 or that the par¬ 
ty offering the evidence was attempting to impeach 
his own witness.37 Other instances of defects not 
reached by a general objection appear in the note.38 

In applying rule that the objection must state the 
specific grounds on which it is based, it has been 
held that if the objection is on the ground that 
there is a variance between the pleadings and 
proof, it must specify wherein the variance con¬ 
sists ;33 if on the ground that there is better evi¬ 
dence, the nature of such evidence must be dis¬ 


closed if on the ground that a proper bill of 
particulars has not been served, it must point out 
the defects in the billj^i if on the ground that 
preliminary facts have not been proved or proper 
foundation laid, it must specify what is lacking 
and, if the evidence is objected to for incompe- 
tcncy, irrelevancy, or immateriality, the reasons 
why it is incompetent, irrelevant, or immaterial 
should be pointed out^s 

b. Specific Objection 

An objection is deemed to be limited to the ground 
or grounds specified and does not cover any others not 
specified; and other grounds not specified are deemed 
waived. 

It is a rule of universal application that the ob¬ 
jection is deemed to be limited to the ground or 
grounds specified and does not cover others not 
specified.^^ In other words, where specific grounds 
are stated the implication is that there are no 
others, ^3 or, if others, that they are waived.*® A 


N-J.—^In re Petagno, 48 A.2d 909, 24 
N.J.Misc. 279. 

64 C.J. P 191 note 69. 

80. N.T.—^Briant v. Trimmer, 47 N. 
T. •96. 

31. Iowa.—Allen v, Barrett, 69 N.W. 
272, 100 Iowa 16. 

32. Ala.—Gilley v. Denman, 64 So. 
97, 185 Ala. 661. 

64 C.J. p 191 note 73. 

33 . TOs.—^In re Menzner’s Estate, 
207 N.W, 703, 189 Wis. 840. 

64 C.J. p 191 note 74. 

34. Ala.—Steiner v. Traniim, IS So. 
365, 98 Ala 315. 

35. N.T.—Whitaker v. White, 28 N. 
YjS. 487, 69 Hun 258. 

36. Wash.—^Motor Mill Co, v. Wil¬ 
son, 228 P. 1041, 128 Wash. 692. 

37. Cal.—Wise v. Wakefield, 50 P. 
310, 118 Cal. 107. 

N.T.—Cincinnati First Nat Bank v. 
KeUy, 57 N.T. 34. | 

88. ZmmfllciexLoy of ohjectioii to 
reach paxtlciilar defects 
Objection specifically directed to 
written contract and a motion to 
strike the contract following intro¬ 
duction without objection of parol 
identification of plans were insuffi¬ 
cient to raise objection to the iden¬ 
tification of contract.—^Horner v. 
Holt, 47 S.B.2d 366, 187 Va 716. 
Opinion Of witness 

(1) General objections to question 
asked of witness on cross-examina¬ 
tion were insufficient to raise the 
objection that question called for ex¬ 
pression of opinion of witness or the 
mental operation of other persons.— 
Pacific Mut. Life Ins. Co. v. Teldell, 
62 So.2d 805, 86 AlaApp. 652. 


(2) Other instances see 64 C.J. p 
191 note 79. 

Objection held too general to call 
the attention of the court to any 
specific objection.—Pacific Alaska 
Airways v. Mahan, C.C.A.Alaska, 89 
P.2d 255, certiorari denied Pacific 
Alaska Airway v. Mahan, 58 S.Ct. 19, 
302 U.S. 700, 82 KEd. 641. 

39. XJ.S.—^Illinois Car, etc., Co. v. 
Linstroth Wagon Co., Ill., 112 P. 
737, 50 C.C.A. 504. 

64 C.J. p 191 note 81. 

40. Ga.—^Levens v. Smith, 31 S.E. 
104, 102 Ga. 480. 

Tenn.—^McKarsie v. Citizens' Bldg., 
etc., Assoa, ChApp., 63 S.W. 1007. 

41. N.T.—^Laraway v. Fischer, 3 N. 
T.S. 691, 49 Hun 611. 

42. Cal.—^D. I. Nofziger Lumber Co. 
V. Solomon, 110 P. 474, 13 CalApp. 
621. 

64 C.J. p 191 note 84. 

43. Tex.—Capitol Hotel Co. T. Rit- 
tenberry, Civ.App., 41 S.W,2d 697. 

64 C.J. p 191 note 85. 

44. Ala.—Mt Vemon-W o o d b e r r y 
Mills V. Union Springs Guano Co., 
155 So. 710, 26 Ala.App. 136, certio¬ 
rari denied 165 So. 716, 229 Ala. 91. 

Ark.—Sewer and Water Works Im¬ 
provement Dist. No. 1 V. McClen¬ 
don, 60 S.W.2d 920, 187 Ark. 510. 
Pa.—Dobbins v. Craig, Com.Pl., 82 
Wash.Co. 215. 

64 C.J. p 191 note 87. 

45. Ind.—^Bass v. State, 36 NJBJ. 124, 
136 Ind. 165. 

46. Ala.—-Vredenburgh Saw Mill Co. 
V. Black, 37 So.2d 212, 251 Ala. 302 
—Grissom v. Dahart Ice Cream 
Co., 40 So.2d 333, 34 Ala.App. 282, 
certiorari denied 40 So.2d 339, 252 
Ala. 235. 


Ark.—Sewer and Water Works Im¬ 
provement Dist. No. 1 v. McClen¬ 
don, 60 S.W.2d 920. 187 Ark. 610. 
Ill.—Spencer v. Bums, 108 N.B.2d 
413, 413 Ill. 240—^Town of Cicero v. 
Industrial Commission, 89 N.E.2d 
854, 404 Ill. 487—^Forest Preserve 
Dist. of Cook County v. Lehmann 
Estate, 58 N.E.2d 538, 388 Ill. 416 
—^Levy V. City of Chicago, 73 N.B. 
2d 643, 331 IlLApp. 612—^People 
ex rel. Nelson v. Citizens' State 
Bank of Creal Springs, 274 IllApp. 
468—^McKeown Bros. Co. v. Ogden 
Kennel Club, 269 IlLApp. 622—In 
re Swift's Estate, 267 Ill.App. 224. 
Me.—^Monroe Loan Soc. v. Owen, 46 
A.2d 410, 142 Me. 69. 

Pa.—Godding v. Swanson, 98 A.2d 
210, 173 Pa.Super. 575—^Bausher v. 
Ferraro, Com.Pl., 31 Berks Co. 289, 
53 Tork Leg.Rec. 71—Dobbins v. 
Craig, Com.Pl., 32 WashCo. 215. 
Tex.—Vineyard v. Harvey, Civ.App., 
231 S.W.2d 921, error dismissed. 

64 C.J. p 192 note 89. 

General objection that testimony 
was irrelevant operated as a “waiver" 
of a specific objection.—^Powell v. 
Pate, 1 So.2d 36, 30 Ala.App. 10. 

imtenable objection 

Objection overruled, naming ground 
which is untenable, cannot be availed 
of because there was another and 
tenable ground which might have 
been named but was not.—Elroger 
Grocery & Baking Co. v. Bterpole, 166 
So. 335, 175 Miss. 227. 

Special grounds 

Where evidence is admissible only 
on special grounds, they must be 
specified or objection Is waived.— 
Christiansen v. Holllngs, 112 P.2d 
723, 44 CaLApp.2d 832. 
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Specific objection overruled will be effective to the 
extent of the grounds specified, and no further.^^ 

Pursuant to this rule, it has been held that an 
objection to the competency of the evidence sought 
to be elicited is not an objection to the competency 
of the witness that an objection to the competency 
of a witness on the ground of interest does not raise 
the question of his competency on the ground of 
public policy and that an objection to the com¬ 
petency of an attorney that it is not shown that he 
was not acting for his client is not sufficient to raise 
the question that an attorney is not competent to 
testify without the consent of his client.^® 

It has also been held that an objection that the 
evidence is in its nature inadmissible is not raised 
by an objection that the evidence cannot be intro¬ 
duced under the pleadings that an objection on 
the ground of variance raises no questions that the 
evidence was hearsay that an objection that the 
evidence is not supported by the complaint does not 
raise the question as to the foundation for its ad- 
missionSS or its nonresponsiveness that an objec¬ 
tion that the evidence is hearsay does not raise the 
question that it is not the best evidence's or that no 
proper foundation was laid;S6 and that an objec¬ 
tion that no foundation for the question had been 
laid is not sufficient to exclude the answer to a 


question calling for an opinion.S7 

It has further been held that an objection to a 
question as leading does not raise the objection 
that it is an attempt to impeach the party^s own 
witness®* or that the answer is not responsive;** 
that an objection that sufficient facts are not stated 
will not raise the question whether the facts as¬ 
sumed have been proved;®* that a defect in the 
form of a question to a witness on redirect exam¬ 
ination is not reached by an objection that it is 
not proper redirect examination;®! and that an 
objection to the relevancy, competency, and mate¬ 
riality of the subject matter of a question raises 
no question as to its form.®^ 

There is authority to the effect that an objection 
to evidence as incompetent and “immaterial” is suffi¬ 
cient to exclude the evidence as irrelevant;®* that 
an objection by a party to evidence of a conversation 
with his agent on the ground that it was “not bind¬ 
ing on” the former is sufficient to raise the ques¬ 
tion of the admissibility of the conversation ;®4 and 
that the court must exclude parol evidence of facts 
not properly provable by parol, although objected 
to on an untenable ground.®® Other cases have 
been considered by the courts and the sufficiency of 
the objection to reach particular defects has been 
determined.®® 


47. Miss.—^Krogrer Grocery & Bak- 
inST Co. V. Harpole, 166 So. 335, 175 
Miss. 227. 

48. Wls.—^In re Manzner’s Estate, 
207 N.W. 703, 189 Wis. 340. 

64 G.J. p 193 note 91. 

49- Ala.—Fulton Ins. Co. v. Good¬ 
man, 32 Ala. 108. 

50. Cal.—^Paylor r. Paylor, 68 P. 
482, 136 Cal. 93. 

61- N.T.—^Barber v. Bose, 5 Hill 76. 
68. Conn.—^Plumb v. Curtis, 33 A. 
998, 66 Conn. 154. 

58- N.D.—^Kltschka v. Geiszler, 137 
N.W. 454, 23 N.D. 412. 

64. N.D.—^Nitsohka v. Geiszler, su¬ 
pra. 

65- Tex.—^Blair v. Boyd, 129 S.W. 
870, 61 Tex.CivApp. 435. 

56. Puerto Rico.—^Rodriquez v. 
Puerto Rico R., etc., Co., 19 Puerto 
Rico 613. 

67- N.T.—Case ▼. Perew, 10 N.T.S. 
811, 46 Hun 60. 

66- Mo,—^Deubler v. United Rys. Co. 

of St. Louis, 187 S.W. 813, 195 Mo. 
App. 658. j 

69- Tex.—Stone v. Morrison St Pow-1 
ers, Clv.App., 294 S.W. 641, re¬ 
versed on other grounds. Com. 
App., 298 S.W. 538. 

60u N.T.—^Mount v, Brooklyn Union 


Gas Co., 76 N.T.S. 533, 72 App.Dlv. 
440. 

61. Ill.—^Beyer v. Peoria, B. St C. 
Traction Co., 166 IlLApp. 47. 

62. Or.—Hildebrand v. United Arti¬ 
sans, 91 P. 642, 60 Or. 159. 

63. Iowa.—State v. Cordaro, 233 N. 
W. 61, 211 Iowa 224. 

64. S.D.—^Jungworth v. Chicago, M. 
& St P. Ry. Co., 123 N.W. 695, 24 
S.D. 342. 

66- N.C.—^Presnell v. Garrison, 28 
S.B. 409, 121 N.C. 366. 

Consldezatlon. of ground of objection 
not raised 

Where plaintiff at trial did not 
base his objection to the admissibil¬ 
ity of testimony of conversations on 
the parol evidence rule, the trial 
court was not for that reason for¬ 
bidden to consider its violation in 
addition to the hearsay character of 
the conversations.—Gursey v. Cam¬ 
pus Camera Shop, 219 P.2d 884, 98 
Cal.App.2d 257. 

66, Mo.—Earley v. Automobile Ins. 
Co. of Hartford, Conn., App., 144 S. 
W.2d 860. 

N.H.—Bennett v. Bennett, 81 A.2d 
874, 92 N.H. 379. 

Tex.—^Hoskins v. Carpenter, Clv.App., 
201 S.W.2d 606, error refused no 
reversible error. 


Objections held insulllcient 

(1) In suit to quiet title to land 
purchased by plaintiff at tax sale 
claimed by defendants to be void, 
plaintiff's objection to deputy county 
clerk's testimony that clerk did not 
issue warrant, authorizing collector 
to collect taxes in year of sale, on 
other grounds than that records were 
primary and best evidence.—^Robin¬ 
ette V. Day, 194 S.W.2d 878, 210 Ark. 
181. 

(2) Objection that testimony was 
not the highest and best evidence, 
where objection should have been on 
ground that testimony was hearsay. 
—Elder v. Stark, 37 S.E.2d 698, 200 
Ga. 452. 

(3) Objection that statement was 
a conclusion in the absence of objec¬ 
tion that statement was hearsay.— 
Bggermont v. Central Surety & Ins. 
Corp., 24 N.W.2d 809, 238 Iowa 28. 

(4) Objection to admissibility of 
note because of insufficiency of show¬ 
ing as to genuineness of indorsement 
without mention of nonpayment of 
tax.—^Read v. Automobile Inv. Go., 
29 P.2d 62, 167 OkL 184. 

(6) Objection to Introduction of 
typewritten copy of will on ground 
that “it was not a will.”—Cothron 
V. Cothron, 110 S.W.2d 1054, 21 Term. 
App. 388- 
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§ 126. -Scope and Questions Raised in 

General 

Grounds of objection to evidence must be sufflclentiy 
stated to require the court to rule thereon, and an ob¬ 
jection v\fhich states an untenabie ground is properiy 
overruled. 

The statement of the grounds of objection to evi¬ 
dence must be sufficient to require the court to rule 
on the objection.®^ An objection which states an 


untenable ground for the exclusion of evidence is 
properly overruled and, where no valid objection 
is made to a question, there is no error in receiv¬ 
ing the answer thereto if it is responsive.^^ An 
objection to a single question asked a witness goes 
only to it, and is not an objection to other testimony 
on the same general subject;^® an objection to.a 
question cannot be made to serve as an objection 
to another separate and distinct question.'^! Where 


(6) other cases. 

Ill. —^Forest Preserve Dist. of Cook 

County V. Lehmann Estate, 58 N.R 

2d 538, 388 111. 416. 

Tex.—^Haddad v. Brown & Root, 180 

S.W.2d 339. 142 Tex. 624. 

64 C.J. p 193 note 10 (a). 

OhjeotioxLS held snAcieiit 

(1) Objections of defendant were 
sufficient to raise question that ques¬ 
tions propounded to plaintiff sought 
to establish an improper measure of 
damages.—^Alabama Great Southern 

R. Co. V. Russell. 48 So.2d 239. 35 
Ala.App. 845, reversed on other 
gprounds 48 So.2d 249, 254 Ala. 701. 

(2) Objections to cross-examina¬ 
tion were held sufficiently to save 
point of improper cross-examination. 

Dent V. Monarch Life Ins. Co., 98 

S. W.2d 123. 231 Mo.App. 283. 

(3) In action under Federal Em¬ 
ployers* Liability Act. objection to 
evidence as to benefit of brother 
from deceased employee’s earnings 
on grround that brother was not en¬ 
titled to recover as beneficiary was 
held sufficient to raise objection to 
proof of brother’s claim, where moth¬ 
er of deceased survived.—Jenkins v. 
Wabash Ry. Co., 78 S.W.2d 1002, 335 
Mo. 748. 

(4) Objection was held sufi^cient 
to exclude statute of another state 
offered in evidence without appro¬ 
priate pleading.—^In re Wray’s Es¬ 
tate, 19 P.2d 1051, 93 Mont 525. 

(5) Where physician conducted 
demonstration by injured plaintiff, 
who insisted than pain prevented 
him from stooping or bending, coun¬ 
sel’s objection that it was improper 
and that counsel could do the same 
thing was held sufficiently explicit— 
Lampa v. Hakola, 55 P.2d 13, 152 Or. 
626. 

(6) Where it was apparent from 
defendant’s pleading and requested 
instruction in automobile collision 
case that he believed ’’indicated 
speed’* meant ”maximum speed,” ex¬ 
ception to instruction embodying de¬ 
fendant’s misconception as ”in regard 
to speed in residential districts” was 
held sufficient to inform trial court 
as to ground of objection.—Cum¬ 
mings V. Pitts, 41 P.2d 804, 149 Or. 
512. 

(7) Other cases. 

Ind.—^Neuwelt v. Roush, 85 N.E.2d 

506, 119 Ind.App. 48L • 

88 C.J.S.—17 


Mo.—^Hungate v. Hudson, 185 S.W.2d 
646. 353 Mo. 944, 157 A.L.R. 598. 
Tenn.—^Dennie v. Isler, 8 Tenn.App. 1. 
64 C.J. p 193 note 10 (b). 

67. S.C.—^Miller v. Hamilton Brown 
Shoe Co.. 72 S.E. 397, 89 S.C. 530, 
Ann.Cas.l913B 106. 

64 C.J. p 189 note 39. 

68. Ala.—W. P. Brown & Sons Lum¬ 
ber Co. V. Rattray. 192 So. 851. 238 
Ala. 406, 129 A.L.R. 526. 

Miss.—^Kroger Grocery & Baking Co. 
V. Harpole, 166 So. 335, 175 Miss. 
227. 

Mo.—Williams v. St. Louis Public 
Service Co., 253 S.W.2d 97, 363 Mo. 
625. 

64 C.J. p 189 note 40. 

XoLOompetent witness 
Overruling objection that testimony 
of witness respecting date of her 
marriage was not beat evidence there¬ 
of was not error, even though witness 
was incompetent.—Kneuven v. Ber¬ 
liner’s Estate, Mo.App., 54 S.W.2d 
494. 

Hearsay 

In action for injuries by sales¬ 
woman who was engaged in contest, 
staged by manager, with salesmen, 
her testimony from her knowledge 
of the sales in stores other than her 
own that she was in the lead was 
not objectionable as hearsay as re¬ 
lating to matters necessarily not of 
her own knowledge, where there was 
no effort by cross-examination or 
otherwise to show that she was 
speaking from hearsay.—Cole v. At¬ 
lantic Coast Line R. Co., 191 S.E. 353, 
211 N.a 591. 

DiscxetioxL of court 
Readmitting, for purpose of im¬ 
peachment, statements of local man¬ 
ager of bus company and of bus 
driver tending to show that driver 
was authorized to operate bus, over 
objection that evidence was hearsay 
and was not in rebuttal of any testi¬ 
mony delivered, was held not abuse 
of discretion.—^American Fidelity & 
Cas. Co. V. McWilliams, 191 S.B. 191, 
55 GaJlpp. 658. 

Ctenexai objectiou followed by spe- 
oifio objeotioxL 

Where defendant objected to evi¬ 
dence on grounds of hearsay and the 
general objection was followed by 
specific objection as to why hearsay 
was inadmissible, defendant admitted 
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that the questioned evidence was ad¬ 
missible unless excluded on the basis 
of the specific objection, and clearly 
invited a ruling on the basis of the 
specific objection.—^Williams v. St. 
Louis Public Service Co., 253 S.W.2d 
97, 363 Mo. 625. 
zncompetent for any purpose 

Where an objection is not proper, 
the evidence should be admitted un¬ 
less it is incompetent, immaterial, 
and irrelevant for any purpose.— 
Hart V. Skeets, 145 S.W.2d 143, 346 
Mo. 1118. 

69. Vt—^Lyman v. James, 89 A. 982, 

87 VL 486. 

78. N.J.—^Precipio v. Insurance Co. 

of State of Pennsylvania, 137 A. 

649. 103 N.J.Law 589. 

Previous testimony 

In landowner’s action against co¬ 
owner for timber taken from land, 
objection to question put to cofiwner 
as to where he obtained figures with 
respect to amount of timber he ad¬ 
mitted receiving was insufficient to 
raise question of admissibility of co¬ 
owner previous testimony as to quan¬ 
tity of lumber he had received.— 
Evans v. Bingham, 70 S.W.2d 927, 
253 Ky. 799. 

71- Ind.—Craig v. Citizens Trust Co., 

26 N.E.2d 1006. 217 Ind. 434. 

Where defendant objected to ad^ 
mission of letter but did not object 
to all testimony concerning letter 
following its Introduction, and letter 
itself had not been offered as basis 
for subsequent questioning, but was 
offered for specific purpose unrelated 
to later examination, and letter itself 
did not suggest line of attack later 
followed by plaintiff, objection and 
exception taken when letter was 
originally admitted did not reach all 
testimony concerning letter follow¬ 
ing its introduction.—Ovington v. 
Racine, 113 N.E.2d 833, 330 Masa 
333. 

Objection to reading of Indictment 
when counsel began to read there¬ 
from in order to refresh recollection 
of plaintiff did not go to other ques¬ 
tions relative to contents of indict¬ 
ment where trial court overruled the 
objection only to the extent of per¬ 
mitting counsel to complete the ques¬ 
tion.—Tevis V. Proctor & Gamble 
Distributing Co., 118 S.W.2d 64, 21 
Tenn.App. 494. 
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there is an objection to evidence on the taking of 
a deposition, and an objection to a motion to amend 
the pleadings so as to make such evidence relevant, 
although it may not appear that there was an objec¬ 
tion at the moment the deposition was read to the 
court, such evidence cannot be said to be admitted 

without objection.'^2 

An objection to a question covers an entire an¬ 
swer which is responsive to the question but, 
where a question does not intimate that the answer 
would be inadmissible, an objection to the question 
alone as incompetent, without objecting to the an¬ 
swer, is insufficientIt has been held that the 
overruling of an objection to evidence as hearsay 
is not error where the testimony is not responsive 
to the question asked.'^^ An objection to testimony 
as incompetent because it relates to personal trans¬ 
actions with a decedent by an interested witness is 
sufficient without specifying the code section or 
other authority by which the objection could be 
sustained.'^fi The exclusion of testimony of an 
attorney concerning statements made to him by a de¬ 
ceased client is not error where the attorney objects 
to testifying on the ground of privilege.'^'^ It has 
been held that an objection serves, for the rules 
of evidence, the same purpose as a deniurrer for 
the rules of substantive lawJ® The admission of 
evidence is proper as against objections raised which 
go to the sufficiency and correctness of testimony 
rather than to its admissibility,^^ and it has been 
said that a trial judge is not bound by the grotmds 


stated by objecting counsel.^® Where there is no 
objection to testimony given by a witness on direct 
examination, but cross-examination testimony in¬ 
dicates that testimony on direct examination is ob¬ 
jectionable, an objection to evidence on cross-ex¬ 
amination, without a motion to rule out that given 
on direct examination, will not reach the latter testi- 
mony.S^ 

Objection embracing two grounds. If an objec¬ 
tion is double and one of the grounds assigned is 
untenable, error cannot be assigned to the overruling 
of the objection; no duty rests on the court to 
separate that part of the objection which is tenable 
from that part which is not.*2 

I 127. -Documentary Evidence 

a. In general 

b. Specification of grounds of objection 

as waiver of other grounds 

a. In General 

A general objection to documentary evidence has 
been held, among other Instances, not to raise the 
question that no sufficient foundation was laid for the 
Introduction of documentary evidence, or as to the gen¬ 
uineness, form, execution, acknowledgment or attesta¬ 
tion, of such evidence. 

Among other instances®^ a general objection, it 
is held, does not raise the question that no sufficient 
foundation was laid for the introduction of docu¬ 
mentary evidence,or as to the genuineness,85 
form,85 execution,87 acknowledgment,85 attesta- 


72. Wash.—•Worthington v. La Vlo- 
lette. 111 P. 784, 60 Wash. 625. 

73. K.T.—Church v. Howard, 79 N. 
T. 416. 

74. Wyo.—^Henderson v. Coleman, 
116 P. 439, 1136, 19 Wyo. 183. 

64 C.J. p 189 note 45. 

Ohjeotlons directed only to questioiis 
asked 

Permitting witness to testify was 
not error in view of objections which 
were directed only to the questions 
asked.—Cook v. St. Joseph Ry., Light, 
Heat & Power Co., 106 S.W.2d 38, 232 
Mo.App. 313. 

76. OkL—Cook v. Sheffield, 76 P.2d 
1101, 181 OkL 636. 

73. N.Y.—Sanford v. ElUthorp, 95 
N.T. 48. 

64 C.J. p 189 note 46. 

77. Tex.—^Peterson v. Martin, Civ. 
App., 69 S.W.2d 484, error dis¬ 
missed. 

78. Iowa.—Goodale v. Murray, 289 
N.W. 460, 227 Iowa 843, 126 A.L.R. 
1121 . 

79. Mich.—O'Donnell v. Oliver Iron 
Mining Co., 262 N.W. 728, 273 
Mich. 27. 


80. Mass.—^Rubin v. Town of Ar¬ 
lington, 99 N.B.2d 30. 327 Mass. 
382. 

81. Ga.—^Manley v. Combs, 80 S.E. 
2d 485, 197 Ga. 768. 

88. Aleu—Campbell v. Hughes, 47 
So..46, 166 Ala. 691. 

83. Questions not raised hy partio- 
nlar ohjeotlons 

(1) Objection to merchant's ledger 
account held properly overruled 
where partial account carried balance 
forward from another book not in 
evidence, but the objection made to 
the admission of the account was 
directed to the account as a whole 
and did not point out the particular 
item carrying the balance forward.— 
Booker v. Benson Hardware Co., 118 
So. 266, 216 Ala. 398. 

(2) In suit by city to enjoin viola¬ 
tion of zoning ordinance, where zone 
location of property was not in dis¬ 
pute and Introduction of ordinance 
was not objected to on the ground 
that boundaries of the districts zoned 
did not appear from the ordinance, 
but only by reference to map which 
was referred to therein but was not 
introduced, alleged error in admis- 
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Sion of ordinance could not be predi¬ 
cated on that ground.—Walls v. City 
of Guntersville, 46 So.2d 468, 253 Ala. 
480. 

(8) Defendant's objection to evi¬ 
dence of disability statements, which 
did not provide for verification, as 
being ''incompetent, immaterial, and 
irrelevant," did not raise the question 
of verification.—Wood v. Prudential 
Ins. Co. of America, 271 Ill.App. 108. 

(4) Other questions see 64 C.J. p 
193 note 11. 

84. Ill.—Merchants', etc.. State Bank 

V. Dawdy, 82 N.E. 606, 230 Ill. 199. 
64 C.J. p 194 note 12. 

85. Ala.—Supreme Lodge Knights 
and Ladies of Honor v. Baker, 60 
So. 958, 163 Ala. 618. 

64 C.J. p 194 note 18. 

86. Neb.—Gregory v. Langdon, 7 N. 

W. 871, 11 Neb. 166. 

87. S.D.—Newton v. McGee, 140 N. 
W. 262, 31 S.D. 216. 

64 C.J. p 194 note 16. 

88. Cal.—Pratt v. Pratt, 184 P. 966, 
43 Cal.App. 261. 

64 C.J. p 194 note 16. 
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tron,*^ or authentication^^ of the documents offered 
in evidence, or that they have been altered.^! If 
the objection is that an instrument is not made and 
certified according to law the objection must point 
out in what respect it is lacking if that no predi¬ 
cate has been laid, the objection must specify in what 
respect a sufficient predicate was lacking;93 i£ a 
judgment is objected to as not properly rendered, 
the defect complained of must be pointed out,^^ 
and an objection that an instrument has been altered 
must point out wherein the alteration consists.^s 

In some jurisdictions, it has been held that a gen¬ 
eral objection does not raise any question as to the 
sufficiency of the description of property in an in- 
strument,^® or that it involves an illegal transac- 
tion,97 or that it is not the best evidence,®^ that a 
general objection raises no question as to the 
validity of an ordinance offered in evidence,or 
that the official character of an officer issuing a 
writ was not shown.i An objection to the admis¬ 
sion of a writing on the ground that it is incom¬ 
petent and immaterial will not raise the objection 
that it is a copy,^ or, if the writing is a contract, 
that defendant’s name was signed by a third person 
without authority.^ An objection to the admission 
of a deed in evidence that it is incompetent, ir¬ 
relevant, and immaterial and void on its face, it 
being a deed of gift by an attorney in fact of his 
principal’s property, is insufficient to raise the ob¬ 
jection that no power of attorney has been proved.^ 
Also, an objection to the introduction of a docu¬ 
ment on the ground that it is irrelevant and im¬ 
material raises no question as to its admissibility un¬ 
der the pleading,® 

On the other hand, it has been held that an ob¬ 
jection to the introduction of a will on the ground 
that no sufficient foundation was laid is sufficient 
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to raise the objection that the will had never been 
proved or admitted to probate;® and that an objec¬ 
tion that a document is immaterial and irrelevant, 
and that the pleadings do not authorize its admis¬ 
sion, is sufficient to warrant its exclusion where al¬ 
legations in the pleadings warranting the admis¬ 
sion of such document had been stricken on de- 
murrer.7 An objection to a copy of an official 
record, certified to by one claiming to be the proper 
officer, on the ground that a proper foundation 
has not been laid for its admission, has been held 
sufficient to raise the question of the identity of the 
party who signed the certificate and to the proof 
of his signature.® Where counsel objected to the 
admission of an instrument accepting an offer to 
exchange realty, on the ground that no proper 
foundation had been laid, and then offered to stipu¬ 
late that the instrument was part of public records 
but had not been acknowledged, and refused to stipu¬ 
late to the signature, there was a sufficient objec¬ 
tion on the ground of lack of proof of due execu¬ 
tion.® An objection to counsel’s request to be al¬ 
lowed to read a translation of a will has been held 
not to render the objection insufficient to raise the 
point that the will was inadmissible as a self-serv¬ 
ing declaration to prove the existence of the debt 
sued on, where counsel was not left in doubt with 
respect to the actual ground of objection.^® 

Where general objections to the introduction of 
a coroner’s report and certified copies of death 
certificates containing a statement that death re¬ 
sulted from suicide were made and the court spe¬ 
cifically stated that opinions contained in such 
records as to the cause of death were to be given 
no more weight then such opinions were entitled to, 
the court has been held to have understood the basis 
of the general objections.^! It has been held that the 


89. Neb.—^Rupert v. Fenner, 53 N.W. 
698, 35 Neb. 687, 17 L.R.A. 824. 

90. U.S.—^Noonan v. Caledonia Gold 
Min. Co., Dak., 7 S.Ct. 911, 121 U.S. 
393, 30 L.Ed. 1061. 

64 C.J. p 194 note 18. 

91. N.D.—^Dallas v. Luster, 147 N. 
W. 96, 27 N.D. 460. 

92. U.S.—Curtis v. North American 
Indian, Inc., C.C.A.Wash., 277 F. 
909. 

64 C.J. p 195 note 20. 

93. Ga.—^Freeman v. Young, 95 S.E. 
236, 147 Ga. 699. 

64 C.J. p 195 note 21. 

94. Mich.—Jennlson v. Halre, 29 
Mich. 207. 

96. Ind.—Stratton v. Lockhart, 27 
N.B. 716, 1 Ind.App. 880. 

98- IlL—Preston v. Davis, 112 IlL 
App. 636. 


97. Minn.—^Nilson v. Canadian 
Northern Hy. Co., 136 N.W. 280, 
117 Minn. 528—Babcock v. Cana¬ 
dian Northern Ry. Co., 136 N.W. 
276, 117 Minn. 434, Ann.Cas.l913D 
924. 

98. Cal.—^People v. Alves, App., 267 
P.2d 858. 

64 C.J. p 196 note 26. 

99. Mass.—Nickerson v. Boston Ele¬ 
vated Ry., 66 N.E.2d 193, 319 Mass. 
220 . 

64 C.J. p 196 note 27. 

1. Colo.—^McCraw v. Welch, 2 Colo. 
284. 

2. N.T.—Atkins v. Elwell, 46 N.Y. 
768—^Mlchaelis v. Wilshusen, 43 N. 
T.S. 278, 19 Misc. 163. 

3. N.Y.—^Porter v. Valentine, 41 N. 
Y.S. 607, 18 Misc. 213. 

4i U.S.—Collins v. Streltz, C.C.A. 
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Ariz., 96 F.2d 430, certiorari denied 
69 S.Ct. 67, 305 U.S. 608, 86 L.Ed. 
387. 

5. N.Y.—Smith v. Wetmore, 60 N.E. 
419, 167 N.Y. 234. 

6. HI.—Hicks V. Deemer, 68 N.B. 
252, 187 Ill. 164. 

7. Ga.—^Richardson v. John Hancock 
Mut. Life Ins. Co., 146 S.B. 448, 
167 Ga. 840. 

a S.D.—Kellogg V. Finn. 119 N.W. 
545, 22 S.D. 578, 133 Am.S.R. 945, 
18 Ann.Cas. 863. 

9. Cal.—^Ten Wlnkel v. Anglo Cali¬ 
fornia Securities Co., 81 P.2d 958, 
11 Cal.2d 707. 

10. Mo.—Eichenberg v. Magldson's 
Estate, App., 170 S.W.2d 105. 

IL Ohio.—Carson v. Metropolitan 
Life Ins. Co., 100 N.E.2d 197, 166 
Ohio St. 104, 28 A.L.R.2d 844. 
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validity of a tax deed on its face could be raised by 
an objection to the introduction of the deed in 
evidence on the specific ground that it was void on 
its face;i 2 ^nd it has been said that where the 
only objection to the reading of a letter to the jury 
containing an offer to compromise is directed to a 
paragraph of the letter containing such offer, per¬ 
mitting the reading of the letter with omission of 
such paragraph is not error.13 

b. Specification of Grounds of Objection as 
Waiver of Other Grounds 

The rule that a specific objection Is limited to the 
grounds specified, and waives all other grounds, applies 
to documentary evidence. 

The rule that a specific objection is limited to the 
grotmds specified, and waives all other grounds, ap¬ 
plies to documentary evidence.^^ Pursuant to such 
rule it has been held that an objection to the 
identity of an instrument is not met by an objec¬ 
tion to the competency of the witness,^® that an 
objection that a copy of a contract was not shown 
to be a true copy does not raise the question that 
no sufficient reason was shown for not producing 
the original,^® and that an objection to the intro¬ 
duction of a document based on the incompetency of 
the witness offering it does not raise the objection 
that the document was incompetent because of ex¬ 
traneous matter.17 

There is authority to the effect that an objection 
that a deed was defectively acknowledged does not 
raise the objection that the execution was not duly 
proved,!^ that an objection to a bond that it was 
not properly executed or signed by the parties to be 
bound thereby does not reach the authority of the at¬ 


torneys who signed the names of the sureties,i9 
that an objection to schedules in bankruptcy on the 
ground that plaintiff’s judgment was not properly 
scheduled does not raise the objection that the judg¬ 
ment scheduled was not the one sued on,20 and that 
an objection to the reception of a deposition, on the 
ground that it is not sufficiently proved that the wit¬ 
ness is unable to attend, does not present the ques¬ 
tion as to the competency of the evidence .21 

Where a defendant objects to a copy of a deed 
certified by a registrar of land titles, on the ground 
that it was not certified by the proper oflScer, he 
waives the objection that the deed had not been 
acknowledged as required by statute.^^ Where a 
sheriff’s deed is admitted without preliminary proof 
of a judgment and execution, such objection is 
waived by specifying a different groimd for the 
exclusion of the deed,^^ and in such case the waiver 
operates at once, and is not obviated by presentation 
of the point in a subsequent motion for nonsuit.^^ 
An objection that a notation on a bill of lading 
was not shown to be the act of plaintiff or any one 
authorized by him is sufficient to raise the issue of 
want of authenticity.25 

§ 128. -Parol and Secondary Evidence 

A general objection to evidence Is ineufflclent to 
raise the question that it Is not the best evidence; and 
it does not raise the point that parol evidence has been 
introduced tending to establish, or to vary or contra¬ 
dict, the contents of a writing. 

A general objection does not raise the point that 
parol evidence has been introduced tending to estab- 
lish^® or to vary or contradict,^^ the contents of a 
writing. So, where a question is intended to elicit 
a statement that a person who executed a written 


12 . OkL—^Three-ln-One Oil & Gas 
Co. V. Bradshaw, 136 P.2d 992, 192 
Okl. 309. 

la Mo.—Scholz V. Mackay, App., 75 
S.W.2d 604. 

14. U.S.—^Massachusetts Bondlnsr & 
Insurance Co. v. Norwich Pharma- 
cal Co-, C.C.A.N.T., 18 F.2d 984. 

64 C.J. p 195 note 36. 

Questions not raised hy partloular 
objections 

(1) In trespass to try title to 
school land by county, ancient deed, 
which purported to have been exe¬ 
cuted to defendants* predecessor by 
agrent authorized to sell school land 
by order of commissioners* court 
and which did not show that a^rent 
had no authority, or certified copy 
of record of deed, would be admissi¬ 
ble, whether other proof of author¬ 
ized execution of deed was offered, 
and whether order was admissible, 
where only objection was that order 


was forired and a^rent had no author¬ 
ity.—^Loving: County v. Higrglnboth- 
am, Tex.Clv.App., 116 S.W.2d 1110, 
error dismissed. 

(2) Where defendant in action on 
bond, objected to admission in evi¬ 
dence of photostatic copy of bond 
only on grround that it was not com¬ 
petent to constitute proof of various 
facts, and was immaterial and ir¬ 
relevant and hearsay as to defendant 
and no objection was made that it 
violated best evidence rule, photo¬ 
static copy was properly admitted.— 
State V. Brown, Tex.Clv.App., 267 S. 
W.2d 796. 

(3) Other questions see 64 C.J. p 
196 note 36 <b). 

15. Me.—Bullen v. Arnold, 81 Me. 

683. 

le. Wis.—^Kollock V. Parcher, 9 N. 

W. 67, 62 Wis. 898. 

17. Wash.—Gustin v. Jose, 89 P. 687, 

11 Wash. 848. 


la Miss.—Alexander v. Eastland, 87 
Miss. 664. 

19. Tex.—Dyaart v. Wichita Falls, 
R. & Ft W. Ry. Co., CivA.pp., 220 S. 
W. 277. 

20. N.J.—Claflln v. Wolff, 96 A. 78, 
88 N.J.Law 808. 

21. N.T.—Johnston v. Bush, 67 N.T. 
638. 

22. Wash.—^Mychel Co. v. Lashua, 
213 P. 917, 124 Wash. 163. 

2a Cal.—Root V. Conlln, 223 P. 
1023, 65 Cal.App. 241. 

24. Cal.—^Root V. Conlin, supra. 

25. Tex.—^Morris *v. Davis, Clv.App., 
8 S.W.2d 109. 

2a Ala.—Southern Ry. Co. v. Liewis, 
51 So. 863, 166 Ala. 451. 

64 C.J. p 196 note 48. 

27. Minn.—^Unlon Cash Register Co. 

V. John, 62 N.W. 48, 49 Minn. 481. 
N.T.—Piretti v. Firestone Tire & 
Rubber Co., 120 N.Y.S. 782. 


260 



88 C.J.S. 


contract was an agent of an undisclosed principal, 
an objection thereto that it will show a different 
agreement from that produced in writing cannot 
be extended as an objection to prior improper parol 
evidence that was admitted without objection.^S 

Secondary evidence. A general objection to evi¬ 
dence is insufficient to raise the question that it is 
not the best evidence,29 although there is also au¬ 
thority to the contrary.20 Secondary evidence may 
be received on the trial of an issue unless objected to 
on the ground that it is secondary evidence when it 
is given or offered ;2i and an objection to testimony 
as being secondary evidence of a writing can pre¬ 
vail where it appears from evidence objected to, 
or is made to appear by objectors, that the evidence 
relates to the contents of a written document,22 
An objection to testimony as to what X-ray plates 
showed, on the ground that the plates were the 
best evidence, need not be coupled with a demand 
for production of the plates.23 

§ 129. -Expert and Opinion Evidence 

a. In general 

b. Hypothetical questions 

a. In Gleneral 

A general objection Is Insufficient to raise the point 
that the evidence Is Incompetent as a mere opinion or 
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conclusion of the witness or that the fact sought to be 
elicited Is not one to be proved by opinion evidence. 

A general objection is insufficient to raise the 
point that the evidence is incompetent as a mere 
opinion or conclusion of the witness,24 that the fact 
sought to be elicited is not one to be proved by 
opinion evidence,25 that the witness is not qualified 
to give expert or opinion evidence,2 5 or that the 
offer of opinions of witnesses did not outline the 
facts on which the proposed statements of opinions 
should be based.27 An objection that the testimony 
is not in the cognizance of the witness, an ex- 
pert,28 or of any witness,29 or that the question is 
‘‘hj^pothetical, incompetent, and speculative,”40 has 
been held sufficient to raise the point that the facts 
sought to be shown were not provable by opinion 
evidence. 

An objection that a question calls for the opin¬ 
ion of the witness is not sufficient to raise the 
point that the evidence is otherwise incompetent^! 
or that the witness is not qualified to answer.42 It 
has been held that an objection that the proper 
foundation has not been laid fairly presents the 
question of the sufficiency of the evidence as to the 
expert qualifications of a witness.43 Various cases 
in which the sufficiency of the objection to challenge 
the admissibility of opinion evidence on the com¬ 
petency of the witness to give an opinion was 
decided appear in the note.44 


28. N.T.--Brady v. Nally, 45 N.B. 
547, 161 N.Y. 258. 

29. Iowa.—^Porter v. Tenant, 197 N. 
W. 79, 197 Iowa 200. 

64 C.J. p 196 note 51. 

80. Ala.—J. B. Colt Co. v. Price, 97 
So. 696, 210 Ala. 189. 

64 C.J. p 196 note 52. 

81. IlL—Atkinson Trust & Sav. 

Bank v. Dereu, 86 N.E.2d 149, 887 
ULApp. 868. 

32. Tex.—State v. Brown, Civ.App., 
257 S.W.2d 796. 

Waiver of obJeotloiL 
Even though it appears that evi¬ 
dence relates to written document, if 
evidence is admitted without objec¬ 
tion, or if It is objected to on an un¬ 
tenable ground, objection that It Is 
secondary is waived.—State v. 

Brown, supra. 

33. N.Y.—^Marion v. B. G. Coon 
Const Co.. 110 N.B. 444, 216 N.Y. 
178. 

3<L Iowa.—Crouch v. National lAve 
Stock Remedy Cq., 217 N.W. 657, 
205 Iowa 51. 

64 C.J. p 196 note 64. 

35. Ala.—Southern Ry. Co. v. Bick- 
son, 100 So. 665. 211 Ala. 481. 

64 C.J. p 196 note 55. 

86. Ala.—Liberty Nat Life Ins. Co. 


V. Bailey, 88 So.2d 295, 34 Ala.App. 
199. 

64 C.J. p 197 note 56. 

37. Hawaii—Sumner v. Jones, 22 
Hawaii 23. 

38. N.Y.—^Blum v. Manhattan R. Co., 
20 N.Y.S. 722, 1 Mlsc. 119. 

39. N.Y.—Jefferson v. New York El. 
R. Co., 80 N.B. 981. 132 N.Y. 483. 

40. N.Y.—Suydam v. New York El. 
R. Co., 19 N.Y.S. 49, 64 Hun 635. 

64 C.J. p 197 note 60. 

41. Cal.—Morris v. Sierra & San 
Francisco Power Co., 207 P. 262, 67 
Cal.App. 281. 

64 C.J. p 197 note 61. 

42. Ind.—^Maywood Stock Farm Im¬ 
porting Co. V. Pratt 110 N.R 243, 
60 Ind.App. 131. 

Iowa.—Worsley v. Ayres, 123 N.W. 
358, 144 Iowa 676. 

43. Cal.—^Taylor v. Fishbaugh, 79 P. 
2d 174, 26 CaLApp.2d 300. 

44. Ohjeotioiis held snfiicient 

(1) In action on war-risk x>ollcy 
for total and permanent disability, 
objection to permitting physician to 
express opinion whether veteran was 
totally and permanently disabled 
since date claimed, on ground that 
opinion was invasion of province of 
jury, was held sufficient to call at¬ 
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tention to court to fact that witness 
was called to testify to ultimate fact 
for consideration of jury.—U. S. v. 
Sullivan, C.C.A.Idaho, 74 P.2d 799. 

(2) In malpractice action, objec¬ 
tion to expert testimony of a physi¬ 
cian on ground that no foundation 
had been laid justified court's sus¬ 
taining objection to the testimony 
which was inadmissible because of 
Insufficiency of the evidence to show 
that the physician was familiar with 
work and practices of other physi¬ 
cians in the community in which the 
treatment which formed the basis 
of the action was given.—^Taylor v. 
Fishbaugh, 79 P.2d 174, 26 Chl.App.2d 
300. 

(3) Where testimony of stenog¬ 
rapher that typewritten note sued on 
looked to her as though it was all 
written at same time was objected 
to on ground that stenographer had 
not been Qualified as expert on com¬ 
parison of typewriting, trial court 
could reasonably understand the ob¬ 
jection as meaning that stenographer 
had not pursued special studies or 
had special training as to matter she 
was asked about and, so understand¬ 
ing it, could properly overrule objec¬ 
tion in view of evidence as to stenog¬ 
rapher's experience.—Cervlno v, Cor- 
atti, 41 A.2d 95, 131 COnn. 618. 
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1). Hypothetical Qnestions 

Objections to hypothetical questions asked expert 
Witnesses must be specific; and a generai objection is 
insufficient to raise the point that the question is im¬ 
proper as omitting necessary facts or as assuming facts 
not In evidence. 

Since obj’ections to hypothetical questions asked 
expert witnesses must be specific, a general objection 
is insufficient to raise the point that the question is 
improper as omitting necessary facts or as assum¬ 
ing facts not in evidence in such case the ob¬ 
jection should point out what necessary facts were 
omitted, or what facts were included which were 
not proved.^® An objection that a hypothetical 
question "assumed a state of facts not in contro¬ 
versy, irrelevant, incompetent, and no foundation 
laid,” is insufficient to raise the point that it was 
not a proper hypothetical question.47 There is 
authority to the effect that an objection that a hypo¬ 


thetical question is too long is insufficient to raise 
the point that it embraces facts of which there is 
no evidence and an objection that the question 
"is not a hypothetical question” does not call the 
attention of the court to its failure to include suffi¬ 
cient facts.^9 

An objection to a hypothetical question is prop¬ 
erly overruled where the only ground stated is that 
there is no evidence to support it, and there is such 
evidence.50 An objection that there is no evidence 
to support the question is sufficient where the sup¬ 
porting evidence had been stricken from the 
record.5i It has been held that where a hypothetical 
question omits material evidence, or contains a 
statement of a material fact as to which there is 
no evidence, an objection that the question does 
not contain a correct statement of the evidence is 
sufficiently specific imless the court asks that its 


{4) other objections held sufficient 
see 64 C.J. p 197 note 63 [a]. 
Objectloiis held instiffloieiLt 

(1) In action for accounting: of 
Joint venture, where witness for 
plaintiffs testified as to how he would 
ascertain greneral overhead costs, ob¬ 
jection that witness did not have suf¬ 
ficient Information concerning: opera¬ 
tion of venture to express opinion 
went to weight of testimony irather 
than its admissibility.—Singer Met¬ 
als, Inc. V. Industrial Management 
Oorp., 263 P.2d 615, 116 Gal.App.2d 
86 . 

(2) In action for damages arising 
out of fraudulent statements made 
by vendors in course of negotiations 
for sale of two apartment buildings, 
objections interposed to opinion tes¬ 
timony of an expert appraiser and 
another as to true market value of 
apartment buildings at time of sale 
were merely arguments on weight 
to be given to testimony and were 
not adequate to defeat admissibility 
of opinions.—Sanders v. Park Severn 
ly Corp.» 241 P.2d 697, 109 Cal.App.2d 
698. 

(8) Admission of opinion evidence 
based on hearsay held not error, 
where only objection was that wit¬ 
ness had not qualified.—Georgia Pow¬ 
er Co. V. Chapman, 168 SJQ. 134, 46 
Ga«App. 589. 

(4) Objection to expert testimony 
on speed of train derived from dis¬ 
tance that train traveled after cross¬ 
ing collision that *‘no proper founda¬ 
tion has been laid*’ was not sufficient¬ 
ly specific, and overruling of such 
objection was not reversible error.— 
Hobbs V. Union Pac. R. Co., 108 P.2d 
841, 62 Idaho 68. 

(5) In action by owners of surface 
of land against owner of coal under¬ 
lying plaintiffs’ land based on alleged 
violation of grant whereby defendant 


I was given right to drill hole to pump 
out water in exchange for agreement 
' not to undermine plaintiffs* house for 
I subsidence damage to house, objec¬ 
tions to questions soliciting witness¬ 
es* opinions as to cause of cracks 
that witnesses were not qualified as 
experts on cracks and subsidence 
questioned the weight, rather than 
the competency or relevancy, of the 
offered evidence, and were properly 
overruled.—^Llnton-Summit Coal Co. 
V. Hutchison, Ind., Ill K‘.S12d 819. 

(6) Objection to physician’s testi¬ 
mony as to what patient told physi¬ 
cian with respect to patient’s condi¬ 
tion or complaint held not such as 
to require exclusion of physician’s 
testimony as to what patient told 
physician, although some parts of 
statements as to injuries and suffer^ 
ing covered past physical condition 
and suffering rather than present— 
Corbett v. Terminal IL Ass’n of St 
Louis, 82 S.W.2d 97, 886 Mo. 972. 

(7) Court did not err in overruling 
objection to witness’ testimony to 
effect that in her opinion grantor did 
not have sufficient mental capacity to 
execute deed, where objection was 
not such as to cover objectionaJ:>l6 
features of the testimony.—Cardinal 
V. Cardinal, Tex.Civ.App., 181 S.W.2d 
1006, error dismissed. 

(8) Other objections held insuffi¬ 
cient see 64 C.J. p 197 note 63 <b). 

46. Iowa.—^Reynolds & Heitsman v. 

Henry, 185 N.W. 67, 198 Iowa 164. 

64 C.J. p 197 note 66. 

46. U.S.—^Metropolitan Life Ins. Co. 

V. Armstrong, C.C.A,Neb., 85 F.2d 

187. 

Iowa.—^In re Telsrow*s Estate, 22 N. 

W. 2d 792, 237 Iowa 672. 

Mo.—^Dodd V. Missouri-Kansas-Tex- 

as R. Co., 184 S.W.2d 454, 358 Mo. 

799. 

64 C.J. p 197 note 66. 

9A9 


Failure to object on. proper ground 
Eefendant’s objection to hypotheti¬ 
cal question, relating to distance 
within which a train could have been 
stopped, that the question did not in¬ 
clude element of in what distance 
the train could have been stopped 
with safety to the motorman and 
that there was no proof as to the load 
that the train had carried, was prop¬ 
erly overruled, where the question 
was not objected to on that ground.— 
Harry v. Thompson, MoJlpp., 166 S. 
W.2d 796. 

Question raised 

In action on windstorm policy, ob¬ 
jections that hjrpothetlcal questions 
to witnesses as to cause of insured 
buildin£:'s roof falling assumed facts 
not proved did not raise question of 
inadmissibility of opinion testimony 
in answer to such questions as not 
based on facts established by evi¬ 
dence or invading Jun^s province to 
determine ultimate fact in issue, 
where no assumed facts contended 
to be without evidentiary support 
were mentioned at trial or shown by 
record.—Fidelity Phenlx Fire Ins. 
Co. of N. T. V. Board of Education of 
Town of Rosedale, 204 P.2d 982, 201 
Okl. 250. 

47- N.D.—Kersten v. Great North¬ 
ern Ry. Co., 147 N.W. 787, 28 N.D. 
8 . 

48. Mich.—Sisson v. Lamport, 124 N. 
W. 613, 169 Mich. 609. 

49- Mo.—MilUrons v. Missouri & K. 
L Ry. Co., 162 S.W. 1069, 176 Mo, 
App. 89. 

60. Tex.—^Lemham v. LflribflTn^ 140 S. 
W. 636, 62 Tex.ClvJ^Pw 431. 

51. Cal.—^Treadwell v. Nickel, 228 P. 

25, 194 Cal. 243. 

64 C.J. p 198 note 7L 
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attention be called to the evidence which is omitted 
or the matter which is improperly included.52 

§ 130. Evidence Admissible in Part 

A general objection to evidence, oral or documentary, 


v/ill not, as a general rule, avail If any part of the evi¬ 
dence objected to Is admissible. 

A general objection to evidence, oral or docu¬ 
mentary, will not, as a general rule, avail if any 
part of the evidence objected to is admissible.^^ In 


52. Minn.—^Frigrstad v. Great North¬ 
ern R. Co., Ill N.W. 838, 101 Minn. 
40. 

53. Alcu—^Foremost Dairies v. An¬ 
drews, 10 So.2d 869, 30 Ala.App. 
603, certiorari denied 10 So.2d 871, 
243 Ala. 554. 

^—People V. Lianff Transp. Corp.. 
110 P.2d 464, 48 C^l.App.2d 134. 

Qa._^Porter v. Chester. 66 S.&2d 729, 

208 Ga. 309—Finney v. Blalock, 65 
S.B.2d 920, 208 Ga. 218—^McDonald 
v! Wimpy, 56 S.E.2d 524, 206 Ga. 
270—^Bryan v. Barnett, 62 S.E.2d 
613, 206 Ga. 94—Chandler v. Raney, 
40 S.E.2d 661. 201 Ga. 544—^Mac¬ 
Gregor V. Rouz. 32 S.E.2d 289, 198 
Ga. 520—^Braswell v. Palmer. 22 S. 
E.2d 93, 194 Ga. 484—^Hartsfield 
Loan & Sav. Co. v. Garner, 191 S.R 
119, 184 Ga. 283—^Robertson v. Cox, 
189 S.E. 844, 183 Ga. 744—South¬ 
eastern Wholesale Furniture Co. v. 
Atlanta Metallic Casket Co., 79 S.B. 
2d 27, 89 Ga.App. 248—Western & \ 
A. R R. V. Fowler, 47 S.B.2d 874, 
77 Ga.App. 206—Scott v. Resmolds, 
29 S.B.2d 88, 70 Ga.App. 646—Co¬ 
lumbian Peanut Co. v. Pope, 24 S. 
m2d 710, 69 Ga.App. 26—Atlantic 
Ice & Coal Corp. v. NewUn, 192 S.B. 
915, 56 Ga.App. 428. 

Ky.—^Honaker v. Crutchfield, 67 S.W. 
2d 502, 247 Ky. 495. 

Mass.—Samuel Cohen Shoe Co. v, Co¬ 
hen, 107 N.R2d 817, 329 Mass. 281 
—Bruyer v. P. S. Thorsen Co., 100 
N.B.2d 684, 327 Mass. 684—Krinsky 
V. Whitney, 64 N.B,2d 36, 315 Mass. 
661. 

Ilyich.—Pfeiffer v. Haines, 30 N.W.2d 
862, 320 Mich. 263—Ca.se v. Klute, 
278 N.W. 721, 283 Mich. 581. 
lijiss.—^Kroger Grocery & Baking Co. 

V. Harpole, 166 So. 885, 175 Miss. 
227. 

Mo.—^Motley v. Dugan, App., 191 S.W. 
2d 979—White v. Hashurgh, App., 
124 S.W.2d 560—In re Pate, 119 S. 

W. 2d 11. 232 MoApp. 478—Weln- 
shenk v, Sullivan, App., 100 S.W.2d 
66 . 

Mont.—Bdquest v. Tripp & Dragstedt 
Co.. 19 P.2d 687, 93 Mont. 446. 

Neb.—Powerine Co. v. Grimm Stamp 
& Badge Cow, 254 N.W. 722, 127 Neb. 
165. 

N.J.—^Paparazzo v. Perkel, 84 A. 2d 
11, 16 N.J.Super. 128. 

Ohio.—Carson v. Metropolitan. Life 
Ins. Co., 100 N.R2d 197, 156 Ohio 
St. 104, 28 A.L.R.2d 344—Wehrle 
V. General Motors Corp., App., 80 
N.R2d 702. 

Or.—Gallagher v. Portland Traction 
Co., 182 P.2d 854, 181 Or. 385. 
R.L—Owens v. Hagenbeck-Wallace 


Shows Co.. 192 A. 158, 58 R.I. 162, 
112 A.L.R. 113, reargument denied 
192 A. 464, 58 R.I. 268, 112 A.L.R. 
113. 

Tenn.—^Monday v. Millsaps, App., 264 
S.W.2d 6. 

Tex.—Corpus juris cited in Brown & 
Root V. Haddad. 180 S.W.2d 339, 
341, 142 Tex. 624—Smith v. Riviere, 
Clv.App., 248 S.W.2d 526—Brook v. 
Morriss, Morriss & Boatwright, 
Civ.App., 212 S.W.2d 257—Dabney 
V. Keene. Civ.App., 195 S.W.2d 682, 
refused no reversible error—City 
of Houston V. Quinones, Civ.App., 
172 S.W.2d 187, reversed on other 
grounds 177 S.W.2d 259. 142 Tex. 
282—^Foley Bros. Dry Goods Co. 

V. Settegast, Civ.App., 133 S.W.2d 
228, error refused—^Lott v. Van 
Zandt, Civ.App.. 107 S.W.2d 761— 
Maryland Cas. Co. v. Hill, Civ. 
App., 91 S.W.2d 391, error dismiss¬ 
ed—San Antonio Public Service Co. 
V. Murray, Clv.App., 69 S.W.2d 851, 
error dismissed 90 S.W.2d 830, 12 
Tex. 71. 

Vt.—In re Everett’s Will, 166 A. 827, 
105 Vt 291. 

Wis.—Jacobson v. Bryan, 12 N.W.2d 
789, 244 Wis. 359. 

64 C.J. P 198 note 74. 

Bvidenoe admissibla over general ob- 
JectLon 

(1) Employer’s superintendent held 
authorized to send employee’s wages 
and statement of account to em¬ 
ployee’s wife and to explain circum¬ 
stances rendering such procedure 
necessary; hence whole letter con¬ 
taining explanation was admissible 
as against employer’s general objec¬ 
tion raising question of hearsay.— 
Sunny Point Packing Co. v. Faigh, 
aCAAlaska, 63 F.2d 921. 

(2) In action involving issue as 
to existence of partnership arrange¬ 
ment between defendant and another, 
testimony of certified public account¬ 
ant, a witness for defendant, to ef¬ 
fect that books and records of de¬ 
fendant did not indicate any sharing 
of profits or partnership arrange¬ 
ment, objected to as a conclusion of 
law and an invasion of province of 
jury, was admissible in so far as 
portion thereof respecting sharing 
of profits was concerned, and where 
objection was directed to the evi¬ 
dence as a whole, objection was prop¬ 
erly overruled.—Southeastern Whole¬ 
sale Furniture Co. v. Atlanta Metal¬ 
lic Casket Co., 79 aR2d 27, 89 Ga. 
App. 248. 

(3) Where plaintiff objected to de¬ 
fendant’s evidence as a whole, con- 
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sisting of some three and one-half 
typewritten pages of questions and 
answers on ground that it was hear¬ 
say without pointing out what por¬ 
tion of evidence was objected to on 
that ground, when all of testimony 
was not subject to objection, urged 
objection was properly overruled.— 
Porter v. Chester, 66 S.R2d 729, 208 
Ga. 309. 

(4) In suit for specific perform¬ 
ance by purchaser under contract for 
sale of land against defendant who 
purchased from vendors allegedly 
with notice of the contract admission 
into evidence of copy of contract 
which showed entry of recordation, 
over objection of defendant that it 
was not properly witnessed to be en¬ 
titled to record, was proper, where 
defendant did not attempt to exclude 
recordation or to have jury Instruct¬ 
ed to disregard recordation, since 
contract itself was admissible.—^B’in- 
ney v. Blalock, 65 G.E.2d 920, 208 
Ga. 218. 

(5) Where portion of document of¬ 
fered is admissible and portion inad¬ 
missible, whole is properly admitted, 
in absence of specification to objec¬ 
tionable part.—Edquest v. Tripp & 
Dragstedt Co., 19 P.2d 637, 93 Mont. 
446. 

(6) In discovery proceeding by 
executor against son of decedent to 
recover a sum representing proceeds 
of a Totten Trust withdrawn by son 
after death of his mother, testimony 
of decedent’s husband, when called 
by executor, that he had delivered 
certain money to decedent was ad¬ 
missible to negative claim of son 
that proceeds of deposit in form of 
Totten Trust represented moneys 
which had been intrusted by son to 
decedent for safe-keeping to which 
decedent never acquired title, but 
was Inadmissible to contradict any 
evidence tending to show a claim of 
title in son derived from or through 
decedent.—^In re Cohen’s Will, 90 N. 
T.S.2d 776. 

(7) Objection to admission of high¬ 
way patrolman’s report of the acci¬ 
dent to state department of public 
safety on ground that it confained 
hearsay statements, without point¬ 
ing out statements claimed to be 
hearsay and leveling an objection 
specifically thereto, did not Invoke a 
ruling on question of admissibility 
of hearsay statements, where a por¬ 
tion of the instrument was clearly 
admissible for impeachment purpos¬ 
es.—^Brown & Root v. Haddad, 180 H. 
W.2d 339, 142 Tex. 624. 
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Other words, an objection to evidence en bloc, with¬ 
out pointing out specifically that portion of the evi¬ 
dence which is claimed to be inadmissible, is properly 
overruled.54 Where testimony is in part material 
and in part irrelevant, a general objection to the 
whole is not well taken.®^ If, however, the objecting 
party points out the irrelevant portion of the testi- 
money offered it is not error fcr the court to reject 
the evidence in toto where the party offering it fails 
to segregate the relevant portions from those which 
are irrelevant.®® Where a party fails to object to 
evidence which is partially admissible he is deemed 
to have waived his right to object.®^ 

Where a party draws out testimony, good and 
bad, which is responsive to his question, an objec¬ 
tion being made, it is proper for him to advise the 
court that the bad portion is not insisted on, other¬ 
wise the court may assume that he wishes the 
testimony as a whole, and invites a ruling thereon 
on that assumption;®® and where the bad portion 
of the answer is not responsive to the question, 
failure of the examining party to object to it, or 
withdraw it, is an election to treat it as pertinent, 
and the court properly may sustain a general objec¬ 


tion to the answer.®® When evidence is objected 
to on particular grounds, and part of the evidence 
is not subject to such objection, it is not error to 
overrule it.®® If the objection is to a document it 
must be addressed to the document and not to the 
testimony of a witness as to its execution ;®i and, 
if the objection to a question to a witness is that 
it calls for a conclusion, it should separate the 
good from the bad and be limited to as much as 
asks for a conclusion.®® 

Qmlification of rule. It has been held that the 
rule that a general objection to-evidence will not 
avail when any portion is admissible does not ap¬ 
ply without modification to an objection on the oral 
examination of a witness to a question including 
several different propositions, part of vdiich are not 
subject to the objection, that ordinarily it is in¬ 
cumbent on the examiner to frame his question so 
that in its entirety it is free from the objection made, 
which otherwise the objection should have sus¬ 
tained.®® Another qualification of the rule is that 
a general objection is sufficient where the competent 
and incompetent matters are so interwoven and con¬ 
nected that it is difficult to separate them.®^ Con- 


(8) Where objection to admission 
of transcript of divorce proceedings 
was limited to portion of record pre¬ 
ceding statement of trial judge that 
he granted divorce, transcript was 
admissible.—^In re KehTs Estate, 254 
N.W. 639, 216 Wis. 863. 

33vldeiLce held improperly eacdoded 
N.T.—Archbold v. Joline, 114 N.T. 
169-. 

64u Ala.—Huffstutler v. £?dge, 47 So. 
2d 191, 36 AlcuApp. 276, affirmed 
47 So.2d 197, 264 Ala. 102—Yar¬ 
brough V. Armour & Co., 16 So.2d 
281, 31 AlaApp. 287. 

Ark.—Mutual Ben. Health & Acci¬ 
dent Ass*n V. Basham, 87 S.W.2d 
583, 191 Ark. 679. 

Cal.—^People v. Lang Transp. Corp., 
110 P.2d 464, 43 Cal.App.2d 134. 
Ga.—^Lassiter v. Poss, 70 S.£I.2d 411, 
85 Ga.App. 786—Jones v. Black¬ 
burn, 44 S.B.2d 555, 75 GaApp. 791 
—Siegelstein v. Fenner & Beane, 
17 S.B.2d ' 907, 66 GaApp. 845— 
Keener v. Addis, 5 S.EL2d 696, 61 
Oa.App. 40. 

Ky.—Ham v. Miss C. PL Mason’s 
School, The Castle, 61 S.W.2d 7, 
249> Ky. 478. 

Md.—Haile v. Dinnis, 40 A.2d 363. 
184 Md. 144. 

Tex.—C,orpiis Juris cited in Brown & 
Root V. Haddad, 180 S.W.2d 339, 
841, 142 Tex. 624. 

64 C. J. p 201 note 75. 
fintlro evidence objectionable 

Where evidence is objected to an a 
whole and no part of it is specifically 
pointed out, if all of it is O'bjection- 


able all of it should be excluded.— 
Siegelstein v. Fenner & Beane, 17 
S.£L2d 907, 66 Ga.App. 845. 

Objection improx»erly smstalned 
In action for injuries sustained in 
automobile collision in intersection, 
trial judge improperly sustained ob¬ 
jection to admission in evidence of a 
written statement made by defendant 
before trial which was in confiict 
with defendant’s testimony concern¬ 
ing happening of collision, but if ob¬ 
jection was confined to portion of 
statement disclosing that defendant 
had contract with insurance compa¬ 
ny indemnifying defendant for cer¬ 
tain expenses incurred as result of 
injuries sustained in collision, such 
portion should have been stricken 
from statement and statement so de¬ 
leted should have been read and in¬ 
troduced in evidence .—Zogg v. O’Bry¬ 
an, 237 S.W.2d 511, 814 Ky. 821. 
Specific objectioa 

Where newspaper account of plain- 
tilTs arrest and prosecution is offered 
in action for malicious prosecution, 
specific objection to any objection¬ 
able comment therein should be sus¬ 
tained.—^Motley V. Bugan, Mo.App., 
191 S.W.2d 979. 

55. Ga.—Taintor v. Rogers, 80 S.B. 
2d 892, 197 Ga. 872. 

56- Ga.—Taintor v, Rogers, supra. 

67. Cal.—Clark v. Bradley, 236 P.2d 
439, 106 CaJ.App.2d 537. 

Waiver of objections 
Where court admitted entire letter, 
on defendant’s refusal to designate 
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objectionable portions. If any part 
thereof was admissible, defendant 
waived objections which might have 
been made to specific parts.—Sunny 
Point Packing Co. v. Faigh, C.C.A. 
Alaska, 63 F.2d 921. 

58. Ala.—Corona Coal Co. v, Thom¬ 
as, 101 So. 673, 212 Ala. 66, 68. 

64 C.J. p 201 note 76. 

56. Ala.—Corona Coal Co. v. Thom¬ 
as, supra. 

60. Tex.—^Texas Electric Service 
Co. V. Wells, Civ.App., 8 S.W.2d 
705. 

Question, calling for a conclusion 
Where general objection was made 
to a Question as calling for conclu¬ 
sion of the witness, end question 
sought information as to two specific 
matters and a second part called for 
conclusion and the first portion did 
not, the objection was overruled 
without error.—^Baxter v. Wilson, 46 
So.2d 474, 35 Ala.App. 196, certiorari 
denied 45 So.2d 478, 253 Ala 601. 

61. U.S.—Shumate v. Heman, Mo., 21 
S.Ct. 646, 181 U.a 402, 46 L.Ed. 
916. 

68. Ala—Security Bank & Trust Co. 
of Memphis, Tenn., v. Laney, 108 
So. 367, 214 Ala 561—Selma St. & 
S. Ry. Co. v. Campbell, 48 So. 378, 
158 Ala 438. 

63. Kan.—Cooper v. Bower, 96 P. 69, 
794, 78 Kan. 156, 164. 

64. Tex.—Da Moth & Rose v. Hills¬ 
boro Independent School Dlst., Civ. 
App., 186 S.W. 437. 

64 C.J. p 201 note 83. 
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sequently, where part of proffered evidence is ad¬ 
missible and part inadmissible, the court may with 
legal propriety sustain an objection to the evi¬ 
dence when it is offered in its entirety and it 
has been held that it is not prejudicial for the 
court to sustain an objection to a question which 
calls for both material and immaterial informa¬ 
tion.®® 

§ 131. Evidence Admissible for Particular 
Purpose 

The court may overrule a general objection to evl- 


TRIAL §§ 130-131 

dence admissible for any particular purpose, or under 
any circumstances, without restricting the evidence to 
that purpose, In the absence of a requested instruction 
that it be so restricted. 

The court may overrule a general objection to 
evidence admissible for any particular purpose,®^ 
or imder any circumstances,®® without restricting 
the evidence to that purpose,®® in the absence of a 
requested instruction that it be so restricted 
and a request for the exclusion of evidence admis- 


Evidencs properly ezolnded 

Where report was interwoven with 
hearsay and many opinions, testi¬ 
monials and argruments in favor of 
parties who sought to introduce the 
report, and trial court was of opinion 
that it was impossible to segregate 
objectionable features without ma¬ 
terially affecting usefulness of re¬ 
port and its relevancy, admission of 
entire report was not proper under 
rule that where part of a single re¬ 
port is admissible, an objection to 
the whole report is properly over¬ 
ruled.—Reisman v. Los Angeles City 
School Dist., CaLApp.. 267 P.2d 36. 
Evidence patently illegal 
Where part of evidence of deceased 
witness at former trial of same suit 
was patently illegal, sustaining ob¬ 
jection to such evidence offered in its 
entirety held not error.—Louisville 
& N. R. Co. V. Scott, 167 So. 572. 232 
Ala. 284. 

65. Ala.—Montgomery City Lines v. 
Callahan, 22 So.2d 339, 247 Ala. 23 
—Smith V. lafer, 62 So.2d 399, 36 
Ala.App. 79. 

Ga.—Shadbum v. Tapp, 77 S.B.2d 7, 
209 Ga. 887—Columbian Peanut Co. 
V. Pope, 24 S.K2d 710, 69 Ga.App. 
26. 

Objection held properly siurtalned 

(1) Where only part of writing 
signed by plaintifTs husband before 
trial conflicted with his testimony on 
trial of action for damages to plain¬ 
tiff’s automobile as to how collision 
causing damage occurred, so that 
only that part was admissible in evi¬ 
dence to impeach testimony of plain- 
tllTs husband as to how collision oc¬ 
curred, and defendant on cross-exam¬ 
ination tendered writing in evidence 
as a whole, trial court was not re¬ 
quired to separate admissible part 
from inadmissible part, and objec¬ 
tion to admission of instrument into 
evidence as a whole was properly 
sustained.—Smith v. Kifer, 52 So.2d 
399. 36 Ala.App. 79. 

(2) Where certain letters were of¬ 
fered in evidence in toto without the 
particular purpose for which they 
were tendered being stated, and cer¬ 
tain parts of the letters recited facts 
that were simply self-serving decla¬ 


rations of great import to offeror’s 
case, trial court did not commit re¬ 
versible error in sustaining objection 
that letters were recitations of facts 
and were simply self-serving declara¬ 
tions.—^Floyd V. Morgan, 4 S.B.2d 91, 
60 Ga.App. 496. 

(3) Where a plaintiff in action aris¬ 
ing out of automobile accident sought 
to contradict his own witness by the 
introduction of a statement signed by 
witness which contained one sen¬ 
tence contradicting witness* testimo¬ 
ny, it was not error to exclude state¬ 
ment which W€LS offered as a whole 
where statement contained many 
matters not tending to contradict tes¬ 
timony of witness and which were 
inadmissible.—Kavanaugh v. Colom¬ 
bo, 24 N.R2d 14, 304 Mass. 879. 

(4) A report of witness who ar¬ 
rived sometime after accident which 
was a statement of fact in part and 
in part a statement of conclusions 
drawn by witness from statements of 
others was properly excluded.— 
Schleif V. Honeck, 24 N.W.2d 602, 
249 Wis. 276. 

66. Ala.—^American Sur. Co, of N. 
T. V. Hooker, 68 So.2d 469, 36 Ala. 
App. 39, certiorari denied 58 So.2d 
478, 257 Alfiu 238. 

67. Ark.—Amos v. State, 189 S.W.2d 
611. 209 Ark. 55. 

CaL—^Hawkinson v. Oesdean, 143 P. 
2d 967, 61 Cal.App.2d 712—Christ¬ 
iansen V. Hollings, 112 P.2d 723, 44 
Cal.App.2d 332. 

Ga.—^Dempsey Co. v. Miller, 58 S.B.2d 
476. 81 Ga.App. 233. 

Mass.—Irving v. Goodimate Co., 70 
N.E.2d 414, 320 Mass. 454, 171 A. 
L.R. 326—Curtin v. Benjamin, 26 N. 
E.2d 354, 305 Mass. 489, 129 A.L.R. 
433—Solomon v. Dabrowski, 3 N.E. 
2d 744, 295 Mass. 358, 106 A.L.R. 
464—Karjavainen v. Bus well, 194 
N.E. 295, 289 Mass. 419. 

Miss.—Gunter v. Reeves, 21 So.2d 
468, 198 Miss. 31. 

Mo.—Hill V. Johnson, App., 178 S.W. 
2d 801. 

N.D.—Smith v. JKnutson, 47 N.W.2d 
537, 78 N.D. 48. 

Pa.—Woldow V. Dever, 97 A.2d 777. 
374 Pa. 870—Lenihan v. Davis, 31 
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A.2d 434, 152 Pa.Super. 47—Lob- 
nosky V. New York Underwriters 
Ins. Co., 20 A.2d 824, 145 Pa.Super. 
38—^Mumma v. Mumma, Com.Pl., 
61 I>auph.Co. 174. 

Tenn.—^Mack v. Hugger Bros. Const. 
Co., 10 Tenn.App. 402—Hood v. 
Grooms, 4 TenmApp. 611—^Howe v. 
Myers, 3 Tenn.App. 690. 

Va.—Carter v. Pickering. 62 S.E.2d 
856, 191 Va. 801—Crawford v. Hite, 
10 S.E.2d 561, 176 Va. 69. 

W.Va.—Curfman v. Monongahela 
West Penn Public Service Co., 166 
S.B. 848. 113 W.Va. 85. 

64 C.J. p 202 note 86. 

Evidence admissible for one purpose 
Where evidence was admissible for 
one purpose but not for others, a 
general objection is not sufficient to 
exclude it or to limit it to the purpose 
for which it was admissible.—^Moore 
V. Skyline Cab, 59 S.E.2d 437, 134 W. 
Va. 121. 

Evidence held not patently Improper 
for any purpose 

In action against road contractor 
for death of motorist who, while 
driving on new section of highway 
not yet opened to public use, drove 
into blunt end of pavement slab at 
opposite side of gap left in pavement 
by contractor, testimony of witness 
for contractor to effect that state 
highway department inspected con¬ 
struction job for flares, barricades, 
and signs, and found them sufficient, 
was not such as constituted it pat¬ 
ently improper for any purpose, and 
hence court did not abuse its discre¬ 
tion in allowing such testimony over 
a general objection.—^Driver v. Worth 
Const. Co., Tex.Civ.App., 264 S.W.2d 
174, error granted. 

68. Conn.—^Katsonas v. W. M. Suth¬ 
erland Bldg. & Const. Co., 182 A. 
553, 104 Conn. 54. 

69. Va.—Schaubuch v. Dlllemuth, 60 
S.E. 745, 108 Va. 86, 15 AnmCas. 
825—^Meyer’s Sons v. Falk, 38 S.E. 
178, 99 Va. 385. 

70. Ark.—Amos v. State, 189 S.W.2d 
611, 209 Ark. 66. 

Mass.—Solomon v. Dabrowski, 8 N.B. 
2d 744, 295 Mass. 358, 106 A.L.R. 
464. 
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sible on a particular issue, rather than for its restric¬ 
tion to such issue, is properly denied.7i It has 
been held that evidence admissible for any purpose 
must be received even thoug^h it may be highly 
improper for another purpose'^2 ^nd that evidence 
legal for some purpose cannot be excluded because 
the jury may erroneously apply it otherwise.*^^ 

A general objection is insufficient where the evi¬ 
dence is admissible under one plea or count, al¬ 
though not under another^^ and there is no request 
that the evidence be restricted to the count under 
which it is admissible.'^^ Therefore, where a com¬ 
plaint contains counts both in detinue and trover, an 
objection to a question as to the value of the prop¬ 
erty since the suit was filed, on the sole ground that 
the action is in detinue and that the measure of 
recovery is the value of the property at the time 
the suit was filed, is properly overruled.^® The rule 


that a general objection to evidence admissible for 
a particular purpose is insufficient does not apply 
where such evidence, offered as a whole, is excluded 
on a general objection'^unless there is some special 
defect which might have been corrected if called to 
the attention of the court.'^s 

§ 132. Evidence Admissible for or against 
Particular Parties 

Evidence is properly admitted over a Joint objection 
by several parties where It Is competent as to any of 
them. 

Evidence is properly admitted over a joint objec¬ 
tion by several parties where it is competent as to 
any of them 79 Where no specific objection is made 
during the trial to the admission of evidence as 
against one codefendant and the evidence is relevant 
as to the other codefendant, the admission of the 
evidence is not improper.80 Where there are sev- 


N.C.—^Brewer v. Brewer, 78 S.B.2d 
719, 238 N.C. 607—Cobb v. Dibrell 
Bros., 178 S.E. 213, 207 N.C. 672. 

64 C.J. p 202 note 89. 

GalUaig' to attentloii. of court 

(1) General objection to admission 
of evidence Is insufficient to call the 
attention of the court to the fact 
that evidence admissible for one pur¬ 
pose Is inadmissible for another,— 
Amos V. State, 189 e.W.2d 611, 209 
Ark. 55. 

(2) The rule is that if evidence ob¬ 
jected to is competent for any pur¬ 
pose the party objectingr must coll 
the attention of the court specifically 
to any limitations which he believes 
should be imposed on its application 
to the issues.—^De Marco v. McGill, 
83 N.E.2d 313, 402 lU. 46. 

(3) Where testimony is properly 
admissible. It is duty of counsel to 
call to the attention of the court any 
conditions which may qualify its 
consideration by the jury and counsel 
should follow such practice at the 
time of making: objection.—Case v. 
Klute, 278 N.W. 721, 283 Mich. 681. 

Bvldenoe held properly restricted 
General objection of Incompetency 
of exhibit was not well founded even 
thougrh the exhibit was Inadmissible 
to establish truth of its recitals, 
where exhibit was offered for limit¬ 
ed purpose of denial of sentence of 
paragraph of the bill and in support 
of contention of laches, and was not 
offered to prove facts which it recit¬ 
ed.—^U. S. V. Aluminum Co. of Amer¬ 
ica, B.C.N.T., 1 r.R.D. 71. 

jBvideaoe held admissible 

<1) In action against buyer of 
pledged stock from pledgee on al¬ 
leged contract to resell stock to 
pledgor, admission of letter written 
by pledgor’s father to buyer reciting 
agreement, portions of which were 


competent as corroborating evidence, 
held not error, even though letter 
contained assertions favorable to 
pledgor’s theory, where buyer failed 
to point out objection and to- request 
court to properly restrict letter.— 
Cobb V. Dibrell Bros., 178 S.B. 213, 
207 N.C. 672. 

(2) In action against contractor 
for damages for breach of written 
building contract, where letter from 
third person was admissible to prove 
that contractor had orally agreed to 
furnish a pine fioor, reference in let¬ 
ter to agreement to also furnish a 
furnace did not render letter inad¬ 
missible over general objection with¬ 
out request that such evidence be 
limited to issue of the kind of fioor. 
—Fischer v. Anderson, 96 A.2d 168, 
173 Pa.Super. 176. 

Court on own motion not required to 
restrict evidence 

In death action where testimony of 
witness as to statement made to him 
by alleged employer of man whose 
negligence was cause of the death 
was admissible as admission of lia¬ 
bility by employer, but statement 
also contained suggestion that there 
was insurance, defendants were re¬ 
quired to protect their interest by re¬ 
questing charge restricting evidence 
to relevant issue, court on its own 
motion not being required to give 
such charge.—^Wells v. Henderson, 
Tex.Clv.App., 78 S.W.2d 683, error re¬ 
fused. 

EvULence before court for all purpos¬ 
es 

<1) Where defendant objected to 
admission of petition in evidence, 
but, when objection was overruled, 
defendant did not request court to 
limit effect of admission of petition, 
petition was before court for all pur¬ 
poses.—State V. Brown, Tex.ClvA.pp., 
267 S.W.2d 796. 


(2) Where there was no request 
to limit effect of evidence, either be¬ 
fore or after court indicated its rul¬ 
ing, it was before jury for all pur¬ 
poses.—Carter v. Pickering, 62 S.E. 
2d 866, 191 Va. 801. 

71. Tex.—Smith v. Burroughs, Civ. 
App., 34 S.W.2d 364. 

72. Idaho.—^McDowell v. Geokan, 252 
P.2d 1066, 73 Idaho 430. 

Evidence of false representation 
Where evidence which was admis¬ 
sible for purpose of showing absence 
of false representation on part of 
plaintiff may have been Inadmissible 
on theory that it was oral evidence 
barring the terms of the written 
lease, overruling of objection to ad¬ 
mission of such evidence was not 
error in absence of a requested in¬ 
struction to limit such evidence to 
issue of false representation vel non. 
—McDowell V. Geokan, supra. 

73. N.J.—Feldman v. Jacob Branf- 
man & Son, 166 A. 126, 111 N.J.Liaw 
37. 

74. Ga.—People’s Nat. Bank v. Har¬ 
alson, 57 S.Ew 991, 1 GaApp. 311. 

75. Ala.—^Key v. Goodall, Brown & 
Co., 60 So. 986, 7 Ala.App. 227. 

76. Ala.—Ashland Oil Mill & Fer¬ 
tilizer Co. V. Lane, 79 So. 9, 2dl Ala. 
687, L.RJL1918F 147. 

77. Ala.—-Western Union Telegraph 
Co. V. Favish, 71 So. 183, 196 Ala. 
4. 

78. Ala.—Kem v. Cox, 62 So. 401, 
167 Ala. 639. 

79. Mont.—Outlook Farmers* Eleva¬ 
tor Co. V. American Surety Co. of 
New York, 223 P. 906, 70 Mont. 8. 

64 C.J. p 203 note 97. 

80. Ala. —^Yarbrough v. Armour & 
Co., 16 So.2d 281, 31 Ala.App. 287. 
Xu absence of spedflo objection for 

each defendant to admission of tes- 
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eral parties on one side, or where several causes 
are tried together and evidence is offered which is 
competent as to one or more parties, or cases, but 
not competent as to others, the objecting party must 
call the judge’s attention specifically to the limita¬ 
tions to be imposed.8i 

2. Motions 


TRIAL §§ 132-133 

Exception filed by one joint party. All of several 
plaintiffs, or defendants, need not file separate ex¬ 
ceptions to incompetent testimony; the exceptions 
filed by one inure to the benefit of all parties jointly 
interested on the same side .^2 

TO Strike 


§ 133. Necessity for Motion 

Generally speaking, evidence admitted without ob¬ 
jection and without a motion to strike is properly In 
the case for all purposes, and a motion to strike objec¬ 
tionable evidence is necessary. 

Generally speaking, evidence admitted without ob¬ 
jection and without a motion to strike is properly 
in the case for all purposes.^S The burden is on 
the party objecting to the admission of evidence to 
make a proper objection and motion to strike.84 If 
he fails to object to evidence when it is admitted, 
and makes no subsequent motion to strike it, he 
acquiesces in its admission and will not be heard to 
complain thereof,*^ and, in the absence of such mo¬ 
tion, an objection after the evidence is admitted 
comes too late.^® So, where objection is made 


solely to the answer and not to the questions which 
elicited them, and no motion to strike the testi¬ 
mony is made, the court is not bound to strike 

Ordinarily the court is not required to carry in its 
own mind the details of the trial and, of its own 
motion, without a request therefor, strike evidence,^* 
although it may do so under some circumstances, as 
discussed infra § 156. A motion to strike is neces¬ 
sary where evidence apparently proper when ad¬ 
mitted is subsequently shown to be objectionable,^® 
or where evidence admitted is relevant only to counts 
of the complaint which have been withdrawn,®® 
where evidence is conditionally admitted,where 
evidence is admitted which is required to be sup¬ 
plemented by other evidence which is not intro- 


tlmony admissible as to one defend¬ 
ant, admission thereof as to all de¬ 
fendants over general objection was 
not error,—Walker v. Jones, 34 So.2d 
608, 33 Ala.App. 348, certiorari denied 
34 So.2d 614, 250 Ala. 396. 

Hearsay evldeiLce 

In action against lessor and plain¬ 
tiff’s agent to impress a constructive 
trust on lease acquired by agent In 
his own name, material evidence of 
conversations between officer of 
plaintiff corporation and agent, be¬ 
ing admissible against defendant 
agent, was admissible over lessor’s 
objection that it constituted hearsay 
evidence as to it.—Washington Thea¬ 
tre Co. V. Marlon Theatre Corp., 81 N. 
E.2d 688, 119 IndA.pp. 114. 

81. Mass.—Solomon v. Babrowskl, 3 
N.E.2d 744, 295 Mass. 358, 106 A. 
KR. 464. 

Overruling of objection, held proper 
Overruling general objection to 
plea of guilty by person’s codefend¬ 
ant was not error in absence of at¬ 
tempt to limit effect thereof to de¬ 
fendant who entered plea.—Utt v. 
Herold, 34 S.B.2d 367, 127 W.Va- 719. 

88. Ky.—Rhoads v. Laswell’s Adm’r, 
143 S.W.2d 176, 283 Ky. 665. 
Consolidation of actions 
Where action by administrator 
against daughter of deceased to 
foreclose a mortgage was consolidat¬ 
ed with an action by administrator to 
settle the estate to which another 
daughter was party, exceptions filed 


by other daughter to testimony of 
first daughter with respect to the 
mortgage inured to benefit of the ad¬ 
ministrator.—^Rhoads v. Laswell’s 
Adm’r, supra. 

83. Or.—Oilman v. Burlingham, 216 
P.2d 262, 188 Or. 418. 

Effect of evidence admitted without 
objection generally see infra $ 160. 

84. Cal.—^Bates v. Newman, App., 
264 P.2d 197. 

Mode of making objection to evidence 
as between motion to strike and 
other methods see supra §§ 120, 121. 

85. Ariz.—Stephens v. Foster, 61 P. 
2d 248, 46 Ariz. 391. 

Neb.—Ambrozi v. Fry, =62 N.W.2d 
2^59, 158 Neb. 18. 

N.H.—Douzanis v. Boston & Maine 
Transp. Co., 7 A.2d 393, 90 N.H. 
558. 

Tex.—^Texas Employers Ins. Ass’n v. 

Hitt, Clv.App., 125 S.W.2d 323. 

64 C.J. p 203 note 99. 

Waiver of objections generally see 
supra §§ 114-116. 

Best evideiLce rule waived 
Where corporation did not object 
to agent’s testimony on ground that 
his written agency contract was 
the best evidence thereon or move to 
strike the testimony after It had 
been received, corporation waived Its 
right to insist on production of the 
written contract as the best evidence 
thereon.—^Humble Oil & Refining Co. 
V. Hamer, Tex.Civ.App., 167 S.W.2d 
272. j 


86. Iowa.—City of Osceola v. G-Jelle- 
faJd Const. Co., 279 N.W. 690, 225 
lovra 215. 

64 C.J. p 203 note 1. 

Time for: 

Motion to strike see infra $ 139. 
Objections generally see supra S 
117. 

Sustaining of objection, will not 
purge the record of objectionable evi¬ 
dence.—Capital Motor Lines v. Lor- 
ing, 189 So. 897, 238 Ala. 260. 

87. Nev.—Ward v. Daniels, 269 P. 
913, 61 Nev. 126. 

88. Ill.—Schachtrup v. Hensel, 14 
N.E.2d 897, 295 Ill.App. 303. 

64 C.J. p 203 note 3. 

Statement of court that it would 
accept motion to strike was proper.— 
Ziegler v. Reuze, 164 P.2d 494. 27 
Cal.2d 389. 

89. Ill.—^Trumbo v. Chicago, B. & Q. 
R. Co., 64 N.E.2d 258, 322 Ill.App. 
277, reversed on other grounds 59 
N.E.2d 92, 389 Ill. 213. 

Ohio.—Swlgart v. Swigart, App., 115 
N.E.2d 871. 

Tex.—^P. W, Woolworth Co. v. Elli¬ 
son, Civ.App., 232 S.W.2d 857. 

64 C.J. p 203 note 6. 

Request for instruction to disregard 
evidence as alternative remedy see 
supra § 120. 

90. Ala.—^Morgan-B!ill Paving Co. v. 
Fonville, 140 So. 676, 224 Ala. 383. 

91. Ga.—Daniel v. Daniel, 73 S.E.2d 
591, 87 Ga.App. 326. 


267 



88 C.J.S. 


§ 133 TRIAL 


duced ,^2 Qj. where evidence is admitted subject to 
objection or exception^^ or with the understanding 
that the objection will be ruled on at a later stage 
of the proceedings and, if evidence is admitted 
•subject to rejection or to a motion to strike, and 
such motion is not made, the objection is waived.^s 

A motion to strike is also necessary where the 
witness makes a voluntary statement or testifies 


without a question being addressed to him;®® where 
an answer to a proper question is not responsive®*^ 
or is otherwise improper;®® where the witness testi¬ 
fies beyond the ruling of the court prescribing the 
limits within which he may answer;®® or where a 
question is answered before an objection thereto has 
been interposed,^ even though the objection is sus¬ 
tained,® or after an objection thereto has been inter- 


92. U.S.—Anglo California Nat. 

Bank of San Francisco v. Lazard, 
C.C.A.Cal., 106 P.2d 693, certiorari 
denied 60 S.Ct. 379. 308 U.S. 624. 84 
Li.Bd. 531. 

Ala.~Aplin v. Dean. 164 So. 737, 231 
Ala, 320—Conner v. Hamlin, 29 
So.2d 570, 33 Ala.App. 54. 

Ga.—Jones v. Universal C. I. T. Cred¬ 
it Corp., 75 S.B.2d 822, 88 Ga.App. 
24. 

^ass.—Shannon v. Ramsey. 193 N.E. 
235, 288 Mass. 543. 

.Vt.—Leblanc v. Deslandes, 90 A. 2d 
802, 117 Vt. 248—Taylor v. Blake, 
191 A. 923, 109 Vt. 88—Scott v. 
Bradford Nat. Bank. 179 A. 149. 
107 Vt. 226. 

64 C.J. p 204 note 7. 

93. Md.—-Wissler v. Elkina, 131 A. 
444, 149 Md. 318. 

64 C.J. p 204 note 8. 

94. Ga.—^Bacon v« Bacon, 133 S.E. 
612, 161 Ga. 978. 

64 C.J. p 204 note 9. 

S6. U.S.—Midland Val. R. Co. v. 
Railway Exp. Agency, C.C.AL.Okl., 
106 P.2d 201. 

Cal.—Nye & Nissen v. Central Sure¬ 
ty & Ins. Corp., 163 P.2d 100, 71 
Cal.App.2d 670—^Agoure v, Spinks 
Realty Co., 42 P.2d 660, 5 Cal.App. 
2d 444. 

64 C.J. p 204 note 10. 

Where court overrules objection 
^or the present,” the aggrieved par¬ 
ty, In order to protect his rights, 
should at a later stage of the pro¬ 
ceedings and before the case is sub¬ 
mitted to the Jury move to exclude 
the objectionable evidence.—Johnson 
V. Hodges, Tex.Clv.App., 121 S.W.2d 
371, error dismissed. 

96. Okl.—Corpns Jorls quoted In 
Cook V. Sheffield, 76 P.2d 1101, 1103, 
181 Okl. 635. 

64 O. J. p 204 note 11. 

97. Ind.—^Mueller v. Mueller, 78 N. 
E.2d 667, 118 Ind-App. 274. 

Mass.—^Leave v. Boston Elevated Ry. 

Co., 28 N.E.2d 483, 306 Mass. 391. 
Mo.—Russell V. Union Elec. Co. of 
Mo., 191 S.W.2d 278, 238 Mo.App. 
1074—Rubinstein v. New Tork Life 
Ins. Co., App., 163 S.W.2d 760— 
Coffey V. S. S. Kresge Co., App., 
102 S.W.2d 161. 

Okl.—Corpns Juris q,uoted in Cook 
V. Sheffield, 75 P.2d 1101, 1103, 181 
Okl. 635. 

04 C. J. p 204 note 12. 


Where answer given by witness 
was broader than question. If any 
part of answer was objectionable oth¬ 
er party should have moved to strike 
such part of it, and in absence of 
such motion evidence was in the case 
for what It was worth.—^Armour & 
Co. V. Leasure, 9 A.2d 672, 177 Md. 
393. 

Question modified by witness 
Objection to question asking ex¬ 
perienced engineer whether, under 
certain conditions of. speed and dis¬ 
tances from crossing, speed of train 
could have been reduced enough to 
allow automobile to cross safely was 
properly overruled, where witness 
modified question before answering, 
and no motion was made to exclude 
answer as not responsive.—Southern 
Ry. Co. V. Sherrill, 167 So. 731, 232 
Ala. 184. 

An objeotlou to testimony as hear¬ 
say is insufficient to require court to 
strike testimony not responsive to 
question; proper procedure is by way 
of motion to strike or a request that 
Jury be instructed to disregard evi¬ 
dence.—Cook V. Sheffield, 75 P.2d 
1101, 181 Okl, 535. 

98. Ala.—Ganey v, Henley, 71 So. 
2d 281. 

Ind.—Mueller v. Mueller, 78 N.B.2d 
667, 118 Ind.App. 274. 

Iowa,—Churchill v. Briggs, 282 N.W. 

280, 226 Iowa 1187. 

Me.—Rawley v, Palo Sales, Inc., 70 
A.2d 540, 144 Me. 375. 

Mass.—^Leave v. Boston Elevated Ry. 

Co., 28 N.E.2d 483, 366 Mass. 391. 
Okl.—^rpus' Juris quoted in Cook v. 
Sheffield, 76 P.2d 1101, 1103, 181 
Okl. 635. 

Tex.—Johnson v. Hodges, Civ.App., 
121 S.W.2d 371, error dismissed. 
64 C. J. p 205 note 18. 

The praotioe is to move to strike 
an answer to a question if it be such 
that adverse counsel may so move.— 
Raub V. Mutual Life Ins. Co. of 
New York. 18 A.2d 37, 126 N.J.Law 
164. 

99. Iowa.—^Patton v. ®anbom, 110 
N.W. 1032, 138 Iowa 650. 

64 C.J. p 206 note 14. 

1. Cal.—^Lee v. Hackney, 242 P.2d 
933, 110 Cal.App.2d 444—Masetti 
V. Madera Canal & Irrigation Co., 
08 P.2d 260, 20 Cal.App.2d 708. 
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Mo.—^Russell V. Union Elec. Co. of 
Mo., 191 S.W.2d 278. 238 Mo.App. 
1074—^Bullock V. ^tna Life Ins. 
Co. of Hartford, Conn., 76 S.W.2d 
726, 229 Mo.App. 499. 

Tex.—^Pure Poods Products v. Gib¬ 
son, Civ.App., 118 S.W.2d 925, er¬ 
ror dismissed. 

Wash.—Seth v. Department of Labor 
and Industries, 152 P.2d 975, 21 
Wash.2d 691. 

64 O.J. p 205 note 15. 

Answer before objection can be made 
and overruled 

If a question Is answered before 
objection can be made and the objec¬ 
tion is overruled, a motion to strike 
must be made In order to preserve 
the point.—Hart v. Kansas City Pub¬ 
lic Service Co., Mo-App., 154 S.W.2d 
-600. 

2. U.S.—Woelfie v. Connecticut Mut. 
Life Ins. Co. of Hartford, Conn., C, 
C.A.M0.. 103 P.2d 417. 

R.I.—^Lacombe v. Lacombe, 87 A. 2d 
700, 79 R.L 287. 

Tex.—City of Dallas v. Miluan, Civ. 
App., 200 S.W.2d 833, error refused 
no reversible error. 

Sustaining of objection to ques¬ 
tion does not have effect of striking 
answer in the absence of a motion 
to strike answer,—Steeley v. Kurn, 
167 S.W.2d 212, 348 Mo. 1142—Rad- 
ler V. St. Louis-San Francisco R. R. 
Co., 61 S.W.2d 1011, 330 Mo. 968— 
Russell V. Union Elec. Co. of Mo., 
191 S.W.2d 278, 238 Mo.App. 1074. 
Answer while attempting to object 
Answer of witness to question 
while counsel was attempting to ob¬ 
ject to question and prior to ruling 
sustaining objection remained part 
of record in absence of motion to 
strike the answer.—Hayes v. Chicago, 
R. L & P. Ry. Co., 80 N.W.2d 748. 
239 Iowa 149. 

Objection subsequently overruled 
Where objection to opinion testi¬ 
mony was sustained on ground that 
witness was unqualified, but testi¬ 
mony was not stricken, and thereaft¬ 
er witness qualified and objection 
was overruled, witness’ unstricken 
testimony sufficed to establish con¬ 
clusion stated as against contention 
that original sustaining of objection 
eliminated testimony from record.— 
Halifax Fire Ins. Co. v. Felton, Tex. 
Civ.App., 112 S.W.2d 259, error dis¬ 
missed 
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posed and sustained.^ It has also been held that 
in order to put the court in error in overruling an 
objection to a question there must be a motion to 
exclude the answer thereto.^ However, where a 
witness answers a question before an objection can 
be interposed, and the court thereafter sustains an 
objection to the question, it has been held that the 
answer to the question cannot be considered as 
evidence in the case even though no motion to 
strike the answer is made.5 

It has also been held, on the same principle, that 
an objection once made and overruled need not 
be repeated to the same class of evidence subsequent¬ 
ly introduced, as discussed supra § 122, that a mo¬ 
tion to strike evidence to which objection has been 
made and erroneously overruled is not necessary;® 
and this applies with added force where the evidence 
was admitted over repeated objections and excep¬ 
tions'^ or after deliberate discussion.® So, where a 
question is improperly allowed over objection, it 
has been held that the objector need not move to ex¬ 
clude an answer which is strictly responsive.® 

Improper evidence elicited by party from own 
witness. Where improper evidence is elicited by 
plaintiff from his own witness, in response to his 
own questions, and there is no objection by plaintiff 
until the entire .testimony is in, there is no error 
in the absence of a motion to strike and, where 
plaintiffs counsel is surprised by the answer of a 
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witness on direct examination, disclosing facts which 
are incompetent as evidence against defendant, and 
highly improper, it is the duty of such counsel to 
move to strike the evidence, and to ask the court 
to instruct the jury to disregard it.^i 

Reference to insurance. In the absence of a mo¬ 
tion to strike or withdraw, it has been held that de¬ 
fendant cannot complain of a mere reference in the 
testimony to insurance held by defendant,^2 especial¬ 
ly where the reference is an integral and inseparable 
part of other evidence which is admissible.^® 

§ 134. Grounds for Granting or Den3dng Mo¬ 
tion 

a. In general 

b. Answers irresponsive or otherwise ob¬ 

jectionable 

a. In General 

Evidence may be stricken on motion on the ground 
that It Is wholly Incompetent, immaterial, or Irrelevant, 
and prejudicial; but, as a general rule, evidence com¬ 
petent for any purpose, and relevant to any Issue should 
not be stricken. 

Subject to the rules as to the necessity of a pre¬ 
vious objection, and as to the time of making a 
motion, and the sufficiency of the motion, as dis¬ 
cussed infra §§ 136, 139-143, evidence may be 
stricken on motion, on the ground that it is wholly 
incompetent, immaterial, or irrelevant,!^ and prej- 


8. N.J.—^Newbury v. American 

Stores Co., 180 A. 875, 115 N.J.Law 
604. 

64 O.J. p 205 note 16. 

4. Ala.-^Newell v. Webb, 97 So. 1'62, 
19 .Ala.ALpp. 313. 

64 O.J. p 205 note 18. 

5. Conn.—^Ha.ckenson v. City of Wa¬ 
terbary, 2 A. 2d 215, 124 Conn. 679. 

6. U.S.—Grand Trunk Pac. Ry. Co. 
V. Tollard, C.C.A.Minn., 286 P. 676. 

Ul Ifllssoiiri 

(1) It has been held that if an ob¬ 
jection to a guestion is made and 
overruled before the answer, no mo¬ 
tion to strike is necessary.—^Hart v. 
Kansas City Public Service Co., App., 
154 S.W.2d 600. 

(2) It has also been held that, 
where evidence is erroneously ad¬ 
mitted over an objection, the object¬ 
ing party must move to strike it— 
Weir v. Metropolitan St R. Co., 103 
S.W. 683, 126 Mo.App. 471. 

7. Colo.—Gilpin V. Gilpin, 21 P. 612, 
12 Colo. 604. 

8. Ill.—^Anglo-American Packing, 
etc., Co. V. Baler, 20 HLApp. ST6. 

9. Ala.—^Lowery v. Jones, 121 So. 
704, 219 Ala. 201, 64 A.L.R. 668. 

64 C.J. p 205 note 28. 


10. TT.C,—^Brown v. Town of Hills¬ 
boro, 117 .S.B. 41, 186 N.C. 368- 

11. N.T,—Simpson v. Foundation 
Co., 95 N.E. 10, 201 N.T. 479, Ann. 
Cas.l912B 321. 

12. Ala.—^LfOwe v. Poole, 179 So. 536, 
235 Ala. 441. 

Where witness, an employee of de¬ 
fendant, on oross-enaminatlon by de¬ 
fendant’s counsel, made suggestion 
of insurance it was duty of defend¬ 
ant’s counsel to move to strike it.— 
Brand v. Mangust Holding Corp., 63 
N.Y.G.2d 882. 

13. Cal,—^Freeman v. Nickerson, 174 
P.2d 688, 77 Cal.App. 2d 40. 

14. U.S.—Glmbel v. Harrlman Nat. 
Bank & Trust Co. of City of New 
York, D.C.N.Y., 11 P.Supp. 836, re¬ 
versed on other grounds, C.C.Au, 
83 F.2d 153, certiorari denied Harri- 
man Nat Bank & Trust Co. of City 
of New York v. Glmbel, 67 S.Ct. 
21, 299 U.S. 559, 81 L.Ed. 412. 

Cal.—^People v. One 1941 Buick Club 
Coupe, Serial No. 13935358, Engine 
No. 74117731, License No. l-V-7654, 
165 P.2d 44, 72 Cal.App.2d 593— 
Astone v. Oldfield, 155 P.2d 398, 
67 CaLApp.2d 702—Armstrong v. 
Kline, 149 P.2d 445, 64 Oal.App.2d 
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704—Keister v. O’Neil, 138 P.2d 
723, 69 Cal.App.2d 428. 

Conn.—^Tuckel v. City of Hartford, 
172 A. 222, 118 Conn. 334. 

Fla.—Blltch V. Sapp, 194 So. 328, 
142 Fla. 166. 

Ill.—^Bejnarowicz v. Bakos, 74 N.E. 
2d 614, 332 HlJ^pp. 151—Meltzer 
V. Shklowsky, 53 N.E.2d 272, 321 
Ill.App. 400—^McKerchar v. Ayres, 
21 N.B.2d 644, 300 Ill.App. 618. 

Ind.—New York Cent. R. Co. v. Mil- 
hiser, 106 N.B.2d 453, 231 Ind. 180, 
rehearing denied 108 N.E.2d 57, 231 
Ind. 180. 

Kan.—^Thompson v. Barnette, 227 P. 
2d 120, 170 Kan. 384. 

Md.—^Ewell V. Payne, 85 A.2d 452, 199 
Md. 73—H. J. McGrath Co. v. Wis- 
ner, 55 A.2d 793, 189 Md. 260— 
Wolfe V. State, for Use of Brown, 
194 A. 832, 173 Md. 103. 

Mass.—Neu v. McCarthy, 33 N.E. 
2d 570, 309 Mass. 17, 133 A.L.R. 
1291—Conroy v. Fall River Herald 
News Co., 28 N.E.2d 729, 306 Mass. 
488, 132 A.L.R. 927. 

Mo.—Shroder v. Barron-Bady Motor 
Co., Ill S.W.2d 66. 

Mont—General Finance Co. v. Pow¬ 
ell, 188 P.2d 255, 114 Mont. 473— 
Miason v. Gell, 182 P.2d 158, 114 
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udicial.^s Accordingly, evidence may be stricken 
on motion where it is prejudicial hearsay^® or vio¬ 
lates the parol evidence rule;^^ where the subject 
matter of the evidence is privileged where the 
facts testified to, if established, would not affect the 
result of the action where the evidence varies 
from, or is not warranted by, the pleadings,^® unless 


the variance is immaterial or where the evidence 
bears on an issue which has been withdrawn or 
dismissed,22 unless it has a material bearing on other 
issues remaining in the case.23 While it has been 
held that the granting or refusal of a motion to 
strike, even when the evidence is incompetent, is 
within the sound discretion of the court,^^ it has 


Mont. 97—Smith v. Fergus County, 
39 P.2d 193, 98 Mont. 377. 

N.J.—Steskovltz v. West End Bldg. 
& Loan Ass’n of Newark, 15 A. 2d 
778, 12'5 N.J.Law 435. 

N.T.—^Pisk Discount Corp. v. Brook¬ 
lyn Taxicab Trans. Co., 60 N.Y.S. 
2d 453, 270 App.Div. 491—Cole v. 
Ackerson, 25 N.Y.S.2d 891, 261 App. 
Div. 1041, reargument denied 28 
N.Y.S.2d 760, 262 App.Div. 805— 
Shanik v. Empire Power Corp., <58 
N.Y.S.2d 176, affirmed 62 N.Y.S. 
2d 760, 270 App.Div. 925, affirmed 
69 N.B.2d 818, 296 N.Y. 664. 

N.C.—^Harrison v. Southern Ry. Co., 
47 S.E.2d 698, 229 N.C. 92—George 
V. Winston-Salem Southbound Ry. 
Co., 9 S.B.2d 373, 217 N.C. 684— 
Rose V. Bank of Wadesboro, 9 S.B. 
2d 2, 217 N.C. 600. 

Ohio.—^McAlpin v. Obenour, -61 N.E.2d 
820, 76 Ohio App. 268. 

Pa.—Auch V. Susquehanna Pipe Line 
Co., Com.Pl., 47 DauphCo. 287. 
S.C.—Murphy v. Equitable Life As- 
sur. Soc. of U. S., 15 S.E.2d 646, 
197 S.C. 893. 

Utah.—^Kennedy v. Combined Metals 
Reduction Co., 61 P.2d 1064, 87 
Utah 632. 

Wash.—Ittner v. McDonald, OS P,2d 
666, 190 Wash. 626. 

64 C.J. p 205 note 30. 

Evidence; 

Admissible in part see Infra S 143. 
Elicited by party moving to strike 
see infra § 138. 

Motion to strike or exclude all evi¬ 
dence see infra I 237. 

Sefendaiit’s evidence rebutting In¬ 
competent evidence of plaintiff, to 
which defendant objected, should be 
stricken along with plaintilTs evi¬ 
dence.—^Brimo v. Revlllon, 247 N.Y.S. 
698, 139 Misc. 416, aJhrmed 256 N.Y.S. 
978, 235 App.Div. 781. 

Grant of motion h^ proper 

(1) In general.—^Rossberg v. Mont¬ 
gomery Ward & Co., 99 P.2d 979, 110 
Mont. 164—64 C.J. p 207 note 58 [a]. 

(2) In action for failure to build 
house according to contract, striking 
of testimony as to cost of building 
new roof for house was proper, where 
testimony was Introduced under 
wrong theory as to measure of dam¬ 
ages and there was no showing that 
application of general rule would be 
unfair.—^Barber v. Baessell, 86 P.2d 
726, >66 App.D.C. 226. 


15. Kan.—^Thompson v. Barnette, 
227 P.2d 120, 170 Kan. 384. 
Question asked with obvious pur¬ 
pose of arousing S3rmpathy of jury 
should have been excluded ajad an¬ 
swer thereto stricken.—^Ross v. Du¬ 
luth, Missabe & Iron Range Ry. Co., 
281 N.W. 76, 208 Minn. 312. 

16. U.S.—^Balchunas v. Palmer, C. 
C.A.N.Y., 151 F.2d 842—Coen v. 
American Surety Co. of New York, 
C.C.A.MO., 120 P.2d 393, certio¬ 
rari denied 62 S.Ct. 128, 314 U.S. 
'667, 86 L.Ed. 534—^^tna Ins. Co. 
V. C. I. T. Corporation, C.C.A.Tex., 
74 P.2d 616—^Burruss v. Early, D. 
C.Va., 44 P.Supp. 21. 

Cal.—Burns v. California Milk Trans¬ 
port, 200 P.2d 43, 89 Cal.App.2d 70. 
Conn.—Dunn v. Santamauro, 176 A. 
913, 119 Conn. 307. 

HI.—^McKerchar v. Ayres, 21 'N.E.2d 
644, 300 IlLApp. 618. 

N.Y.—Doyle v. City of New York, 119 
N.Y.S.2d 71, 281 App.Div. 821— 
Beulah Wesleyan Methodist Church 
V. Henry, 62 N.Y.S.2d 297, 187 
Misc. 502. 

Tex.—^Traders & General Ins. Co. v. 
Maxwell, Civ.App., 142 S.W.2d 686, 
error dismissed, judgment correct. 
Vt.—Gero v. John Hancock Mut. Life 
Ins. Co., 18 A,2d 154, 111 Vt. 462. 

64 C.J. p 206 note 31. 

Statements held properly stricken as 
not part of res gestee 
Md.—^Baltimore & O. R. Co. v. State, 
for Use of Carbone, 181 A. 830, 169 
Md. 345. 

Self-serving declaration of decedent 
not made in presence of adverse par¬ 
ty was properly stricken.—^In re 
Holtz’ Will, 82 N.Y.S.2d 3'62. 

17. Ill.—Morrison v. Nugent, 36 N.E. 
2d 581, 311 IlLApp. 411. 

N.Y.—^Rosner v. U. S^ Waterways 
Corp., 104 N.Y.S.2d 217, 278 App. 
Div. 168, appeal denied 106 N.Y.S. 
2d 1023, 279 App.Div. 569, affirmed 
107 N.B.2d 77, 304 N.Y. 680. 

18. U.S.—Pirth Sterling Steel Co. v. 
Bethlehem Steel Co., D.C.Pa., 199 
F. 363. 

84 C.J. p 206 note 32. 

Testimony as to contents of record 
barred by statute from introduction 
in evidence should be stricken where 
witness has no independent knowl¬ 
edge or recollection of facts recited. 
—Germiquet v. Hubbard, 41 N.W. 
2d 531, 327 Mich. 225. 
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19. Cal.—^Flanagan v. San Marcos 
Silk Co., 235 P.2d 107, 108 Cal.App. 
2d 458. 

64 C.J. p 206 note 35. 

Evidence of slight probative value 
was properly stricken.—^Reardon v. 
Murdock, 198 N.E. 268, 292 Mass. 
362. 

20. Ill.—^Horan v. Goldman, 5 N.E. 2d 
769, 288 Ill.App. 114. 

Miss.—^Dixie Greyhound Lines v. Ev¬ 
erett, 187 So. 608, 185 Miss. 458. 
Mo.—^Page v. City of Fayette, 116 
S.W.2d 678, 233 Mo.App. 37. 

N.Y.—^Rosner v. U. S. Waterways 
Corp., 104 N.Y.S.2d 217, 278 App. 
Div. 168, appeal denied 106 N.Y.S. 
2d 1023, 279 App.Div. 559, affirmed 
107 N.E.2d 77, 304 N.Y. 680. 

Pa.—Willis V. Willis, Com.Pl., 27 
NorthCo. 381. 

64 C.J. p 206 note 33. 

Where permission to amend plead¬ 
ings to conform to proof was prop¬ 
erly denied on ground that amend¬ 
ment would materially change the 
claim, all testimony and evidence re¬ 
sponsive to the proposed amendment 
and not responsive to original allega¬ 
tions was Incompetent and should be 
stricken on motion.—Continental Ra¬ 
dio & Television Corp. v. Furman, 8 
S.B.2d 902, 193 S.C. 357. 

21. Pa.—^Flora v. Great Atlantic & 
Pac. Tea Co.. 198 A. 663, 330 Pa. 
1 ' 66 . 

64 C.J. p 206 note 34. 

‘*Zoe or snow” and "water or slush” 
Where plaintiff pleaded that he 
slipped on **a pool of ice or snow” 
but proved at the trial that he slipped 
on water or slush, the court did not 
err In refusing to strike all testi¬ 
mony as to water and slush since un¬ 
der circumstances difference was neg¬ 
ligible.—Flora V. Great AUantlc & 
Pac. Tea Co., supra. 

22. Iowa.—In re Biker's Estate, 6 
N.w.2d 318, 233 Iowa 316. 

N.Y.—Charles W. Schreiber Travel 
Bureau v. -Standard Surety & Cas¬ 
ualty Co. of New York, 269 N.Y.S. 
804, 240 App.Div. 279. 

64 C.J. p 206 note 40 [a]. 

23. Iowa.—In re Biker’s Estate, 6 
N.W.2d 818, 233 Iowa 315. 

24. N.C.—^Hollifield v. Southern Bell 
Telephone & Telegraph Co., 90 S.B. 
996, 172 N.C. 714, error dismissed 
38 S.Ct 222. 245 U.S. 680, 62 L.Ed. 
544. 
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also been held that the right to have it stricken is not motion where it is not so connected.^^ So, where 
subject to the discretion of the court.^S Testimony the incompetency or lack of qualification of a wit- 
introduced without a proper foundation therefor,ness to testify on a particular matter clearly appears, 
or on an insufficient foundation,^? may be stricken, his testimony thereon should be stricken.30 It is 
Evidence, although apparently admissible when re- ^ sufficient ground for a motion to strike that want 
ceived, is properly stricken if it subsequently be- knowledge of a witness testifjdng appeared on 
comes, or is shown to be, inadmissible as incompe- cross-examination after the court had ruled that the 
tent, irrelevant, or immaterial,28 and evidence re- witness was competent and, where the cross- 
ceived subject to be connected, or which is inad- examination shows that the witness is not testifying 
missible unless connected, should be stricken on from his personal knowledge,or that his testi- 


25. Wis.—In re Diaper’s Estate, 203 
N.W. 868, 187 Wis. 342. 

64 C. J. p 206 note 37. 

26. Utah.—G. S. Wood Mercantile 
Oo. V. Dougall, 114 P.2d 202. 101 
Utah 267. 

Ck>ples of pahUc records not dTily 
authenticated were properly stricken. 
—Reidy v. Myntti, C.C.A.Alaska. 116 
r.2d 726. 

Foundation for impeachment lacldng 
Testimony of defendant’s witness 
on surrebuttal tending to contradict 
prior testimony by plaintiff’s witness 
was properly stricken on motion, 
where no foundation for impeachment 
had been laid.—G-. S. Wood Mercan¬ 
tile Co. V. Dougall, 114 P.2d 202, 101 
Utah 267. 

27. Ala.—Opelika Coca-Cola Bottling 
Oo. V. McEadtiern, 7 'So.2d 670, 242 
Ala. 628. 

28. U.S.—^^tna Life Ins. Co. v. Mc- 
Adoo. C.C.A.Ark., 106 P.2d 618. 

Ala.—^Bradford v. Harris, 87 So. 2d 
67*6, 84 Ala.App. 1>5, affirmed 87 
So.2d 677, 251 AJa. 886. 

HI.—^Bonamer v. MahannU, 89 N.E.2d 
747, 889 IlLApp. 277. 

Iowa.—Coonley v. Lowden, 12 N.W,2d 
870, 284 Iowa 781. 

Kan.—^Brant v. Nelson, 83 P.2d *684, 
148 Kan. 684, rehearing denied 86 
P.2d 38, 149 Kan. 1. 

Mass.—^Pataskas v. Judeikis, 98 N.E. 

2d 266, 827 Mass. 268. 

Minn.—State v. Herman, 247 N.W. 4, 
188 Minn. 262. 

Mont.—Corpus Juris cited lu Bren¬ 
nan V. Mayo, 72 P.2d 463, 465, 106 
Mont. 276. 

N.T.—^Nathan Straus-Duparauet, Inc., 
V. IMoglen, 57 N.T.S.2d 896, 185 
Mlsc. 657, affirmed 68 N.T.S.2d 714, 
185 Misc. 831. 

64 C.J. p 206 note 40. 

Testimony from books; sworn denial 
In action on a sworn account for 
merchandise sold where a sworn de¬ 
nial was ffied and witness admitted 
on cross-examination that he had tes¬ 
tified wholly from his books and in 
no instance ffom his memory, his tes¬ 
timony on direct examination was 
properly stricken.—^Block v. Tarrant 
Wholesale Drug Co., Tex.Civ.App., 
188 S.W.2d 874. 


Testimony as to value based on 
proper considerations 
Where it appears to trial court that 
testimony of witness as to market 
value of land is based on improper 
considerations, it will be withdrawn 
from consideration of Jury.—^Metro¬ 
politan Water Dist. of Southern Cali¬ 
fornia V. Adams, 116 P.2d 7, motion 
denied 122 P.2d 257, 19 Cal.2d 463. 

Evidence of experiment made out 
of court was properly stricken where 
experiment was not based on a suffi¬ 
ciently similar situation of fact as 
the one involved in the controversy 
before the court to make it admissi¬ 
ble.—^Pranks v. Jirdon, 20 N.W.2d 
597, 146 Neb. 586. 

29. Conn.—^Hemingway v. Cozzolino, 
169 A. 621, 117 Conn. 689. 

Del.—^Hannlgan v. Italo Petroleum 
Corp. of America, 77 A,2d 209, 6 
Terry 593—^Italo-Petroleum Corp. 
of America v. Hannigan, 14 A. 2d 
401, 1 Terry 584. 

D.C.—^Baber v. Baessell, 85 F.2d 725, 
66 App.D.C. 226. 

m.—^Home Life Ins. Oo, v. Franklin, 
24 N.E.2d 874, 303 IlLApp. 146. 
Ky.—Osborne V. Helton, 155 S.W.2d 
218, 287 Ky. 730. 

Md.—State, for Use of Kalives, v, 
Baltimore Eye, ■ Ear and Throat 
Hospital, 10 A.2d 612, 177 Md. 617. 
Mich,—Schultz v. Sollitt Const Co„ 
29'5 N.W. 686, 296 Mich. 126. 

Mo,—Winkler v. Macon Gas Co., 238 

S. W.2d 386, ‘361 Mo. 1017. 

N.T.—Hirsch v. Safian, 12 N.T.S.2d 
668, 257 App.Div. 212—In re 

Bourne’s Estate, 41 N.T.S.2d 336, 
181 Mlsc. 238, affirmed 47 N.Y.S.2d 
134, 267 App.Div. 876, appeal de¬ 
nied 48 N.T.S.2d 439, 267 App.Dlv. 
9'61, affirmed 58 N.E.2d 729, 293 N. 

T, 78'5. 

64 C.jr. p 206 note 41, p 207 note 44. 

Other proof iu connection with mor- 
taUty tables 

Where injured person’s sex, prior 
state of health, nature of daily em¬ 
ployment personal habits, individual 
characteristics, and other circum¬ 
stances affecting probable duration 
of life are not admitted or substan¬ 
tially proved, judge should, on mo¬ 
tion, strike, mortality tables as evl-j 
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dence.—Di Pietro v. Great Atlantic 
& Pacific Tea Co., 173 A. 165, 315 Pa, 
209. 

Testimony as to physical condition 
or ailment not connected with direct 
injury suffered as competent produc¬ 
ing cause of such condition or ail¬ 
ment should be stricken.—^Plerdiluca 
V. Palmucci, 274 N.Y.S. 63-6, 242 App. 
Dlv. 788, followed in 274 N.Y.S. ’637, 
242 App.Div. 788. 

30. Iowa.—^Britven v. Accidental 
Ins. Co., San Francisco, Cal., 13 N. 
W.2d 791, 234 Iowa 682. 

Ky.—JNapier v. Witt. 190 S.W.2d 33, 
300 Ky. 652—Citizens Bank of 
Morehead v. Hunt, 164 S.W.2d 730, 
287 Ky. 646. 

Competent evidence given by an in¬ 
competent witness should be strick¬ 
en on motion.—^Van Matre v. Swank, 
131 N.W. 982, 182 N.W. 904, 147 Wis. 
93. 

Witness parading as expert 

Even though the opinion of a wit¬ 
ness is not subject to a motion to 
strike on the ground of Incompetency, 
the court may, in its discretion, strike 
his opinion if it determines that he 
was not testifying as an expert but 
was merely parading as an expert 
witness transmitting opinions of oth¬ 
ers.—^Mary Jane Stevens Co. v. First 
Nat. Bldg. Co., 67 P.2d 1099, 89 Utah 
456. 

31. Iowa.—Beans v. Denny, 117 N. 
W. 1091, 141 Iowa 62. 

32. Ala.—^Brown v. Brown, 7 So. 2d 
557, 242 Ala. 630. 

Ky.—Citizens Bank of Morehead v. 

Hunt, 164 S.W.2d 730, 287 Ky. 646. 
64 C. J. p 207 note 46. 

Reputation for veracity 
Where witness testified that he had 
heard a certain witness’ reputation 
discussed and that it was bad for 
veracity, but on cross-examination it 
developed that the witness had only 
heard such person’s reputation dis¬ 
cussed as to payment of debts, and 
witness could not name one person 
whom he had heard discussed such 
person’s reputation for veracity, tes¬ 
timony should have been excluded.— 
Citizens Bank of Morehead v. Hunt, 
supra. 
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mony on direct examination was based on hear¬ 
say,his testimony is subject to a motion to strike 
and should be stricken. Likewise, testimony should 
be stricken where it is apparent that the witness 
is not testifying to anything within his own knowl- 
edge.s^ A necessary fact may be shown to be pos¬ 
sible, yet the evidence of the possibility must be 
stricken when nothing else has appeared to remove 
the matter from mere speculation and justify a find¬ 
ing of probability.^^ Testimony may be stricken on 


motion as not sufiSciently definite^® or as so vague 
as to confuse and mislead the jury.37 Where testi¬ 
mony apparently based on hearsay is not clear, the 
court may temporarily overrule a motion to strike, 
and have further questions asked and, if the 
objection is not thereafter removed, it has been held 
that a failure to strike is error.®® 

On the other hand, as a general rule, evidence 
competent for any purpose, and relevant to any 
issue, should not be stricken,^® and evidence which, 


Tnrtber ezamlnatioiL Showlnsr fcnowl- 
edsre 

Refusal to strike witness' testi¬ 
mony relative to testatrix’ mental 
condition during certain time of her 
life because witness had testified on 
cross-examination that he did not see 
or talk to testatrix during such pe¬ 
riod was proper, where on further 
cross-examination of witness he tes¬ 
tified that he had seen and talked to 
testatrix on a date within period.— 
Griffith V. Thrall, 29 N.E.2d 346, 109 
Ind.App. 141, 

33. AJa.—^Brown v. Brown, 7 So.2d 
557. 242 Ala. 630. 

64 C. J. p 207 note 47. 

34. Conn.—^Dunn v. Santamauro, 17’5 
A. 913, 119 Conn. 307. 

N.T.—^Petrosak v. State, 69 N.T.S.2d 
809, 189 Mlsc. 809—^Ray Proof 

Corp. V. Contractors Glass Co., 81 
!N’.Y.S.2d 480. 

Tex.—Garza v. Wilkinson, Civ.App., 
129 S.W.2d 839, - error dismissed, 
judgment correct. 

>64 C.J. p 207 note 48. 

35. N.H.—^Leavitt v. Bacon, 200 A. 
399, 89 N.EL 383. 

Sxpezt opinion, on causation 
Where an opinion is expressed by 
an expert that a certain condition 
may be due to one of two causes, one 
of which would charge the defendant 
while the other would free him from 
liability, and nothing else appears, 
the Jury is left to mere speculation 
and cannot find the theory imposing 
liability more probable than the con¬ 
trary one, and in such a case the evi¬ 
dence must be stricken from the 
record.—^Leavitt v. Baxx>n, supra. 

Testimony of doctor as to fatnxe 
results of skull fracture was held in¬ 
sufficient to afford basis for finding of 
balance of probabilities, and refusal 
to strike it from record was error.— 
Emerson v. Twin State Gas & Elec¬ 
tric Co., 174 A. 779, 87 N.H. 108. 

33. U.S.—Balchunas v. Palmer, C-C. 

A.N.Y., 151 P.2d 842. 

Mo.—^National Theatre Supply Co. v. 

Rigney, App., 130 S.W.2d 258. 
Mont.—^Espeland v. Espeland, 109 P. 
2d 792, 111 Mont. 365. 

Striking testimony that vehicle 
was going, fast held not error since 
such testimony was too indefinite to 


support finding that vehicle was go¬ 
ing at unreasonable and dangerous 

speed.—Tamagno v. Conley, 76 N.E. 

2d 637, 322 Mass. 218. 

Question correctly stricken as indeh- 
nlte 

Cal.—^De Arman v. Connelly, 25 P.2d 
24, 134 CaLApp. 173. 

37. Fla.—^Blitch v. Sapp, 194 So. 328, 
142 Fla. 166. 

38. R.I.—^Budlong v. Budlong, 136 
A. 308. 48 R.I. 144. 

39. R.I.—^Budlong v. Budlong, supra. 

40. U.S.—U. S. V. 3.644 Acres of 
Land, More or Less, Situate in 
Philadelphia County. C.C.A.Pa., 147 
P.2d 596—Schick Dry Shaver v. 
General Shaver Corp., D.C.Conn., 
26 F.Supp. 190. 

Ala.~Johnson v. First Nat. Bank, 88 
So. 449, 205 Ala. 420. 

Ariz.—Stephens v, Foster, <51 P,2d 
248, 4-6 Ariz. 391. 

Cal.—Ermolieff v. R. K. O. Radio Pic¬ 
tures, 122 P.2d 8, 19 Cal.2d •548— 
Broder v. Epstein, 225 P.2d 10. 101 
Cal.App.2d 197—^Heslop v. Kinvoun, 
134 P.2d 621, 68 Cal.App.2d 287— 
Keller v. Cleaver, €7 P.2d 131, 20 
Cal.App.2d 364. 

Del.—^Lewes Sand Co. v. Graves, 8 
A.2d 21, 1 Terry 189. 

D.C.—^Boyle v. Smith, Mun.App., 64 
A.2d 428. 

Fla.—City of Tallahassee v. Ash¬ 
more, 27 So.2d 660, 158 Fla. 78— 
Wicoma Inv. Co. v. Prldgeon, 188 
So. 597, 137 Fla. 640—Oates v. New 
York Life Ins. Co., 152 So. 671, 
113 Fla. 678, 116 Fla. 263. 

Idaho,—^Bonded Adjustment Co. v. 
Brown. 109 P.2d 892, 62 Idaho 244. 

Ill.—Virgil V. New York, C. & St. L. 
R. Co., 106 N.E.2d 749, 847 Ill.App. 
281—Sundene v. Koppenhoefer, 98 
N.E.2d 638, 843 Ill.App. 164—Sut¬ 
ton V. Phillips, 82 N.E. 2d 192, 835 
Ill.App. 381—^Hann v. Brooks, 73 
N.E.2d 624, 831 Ill.App. 635—Mont¬ 
gomery V. Atchison, T. & S. F. Ry. 
Co.. 71 N.E.2d 105, 830 Ill.App. 
334—Florsheim Corp. v. Dyne 11 
Spring Water Co., 44 N.B.2d 332, 
316 Ill.App. 168—Wanless v. Pea¬ 
body Coal Co., 13 N.E.2d 996, 294 
IlLApp. 401—^Bain v. Bain, 12 N. 
E.2d 686, 293 IlLApp. 638. 

Iowa.—Ipsen v. Ruess, 41 N.W.2d 
658, 241 Iowa 730—-Hayungs v. 

272 


Falk, 27 N.W.2d 15, 238 Iowa 285— 
In re Eiker’s Estate, 6 N.W.2d 318, 
233 Iowa 315. 

Md.—^Wickman v. Bohle, 196 A. 326, 
173 Md. 694—^Roycroft v. Nellis, 
188 Al. 20, 171 Md. 136. 

Mass.-^Krinsky v. Whitney, 54 N. 
E.2d 36. 815 Mass. 661—^Rizzo v. 
Cunningham, 20 N;E.2d 471, 803 
Mass. 16. 

Mich.—GImino v. Sears, Roebuck & 
Co., 14 N.W.2d 636. 308 Mich. 666 
—Zimmerman v. Goldberg, 268 N. 
W. 837. 277 Midi. 134. 

Minn.—^Forsberg v. Baker, 300 N.W. 
371, 211 Minn. 59. 

Mont.—Ahlquist v. Mulvaney Realty 
Co., 162 P.2d 187, 116 Mont. 6— 
Smith V. Fergus County, 39 P.2d 
193, 98 Mont. 377. 

Nev.—^Harrah v. Home Furniture, 
Inc., 214 P.2d 1016, 67 Nev. 114. 

N.H.—Abbott V. Hayes, 26 A. 2d 842, 
92 N.H. 126. 

N.J,—'Ipp V. Brawer Bros. Silk Co., 
33 A.2d 862, 180 N.J.Law 491— 
Volpe v. Perruzzi, 8 A.2d 892, 122 
N.J.Law 57. affirmed 8 AL.2d 580, 123 
N.J.Law 823—Norelli v. Mutual 
Sav. Fund Harmonia, 1 A.2d 440, 
121 N.J.Law 60—Slair v. Polish 
Ameriocm Bldg. & Loan Ass’n, 186 
A. 54, 14 N.J.Misc. 544. 

N.Y.—^In re Richheimer's Estate, 102 
N.Y.S.2d 760, 200 Misc. 34'6—Mc- 
Clover V. Kingswood Management 
Corp., 67 N.Y.S.2d 616. 186 Mlsc. 
190—City Bank Farmers Trust Co. 
V. MJacfadden, 70 N.Y.S.2d 659, af¬ 
firmed 85 N.Y.S.2d 791, 274 App. 
Div. 1039, affirmed 87 N.E.2d 124, 
299 N.Y. 711, reargument denied 
88 N.E.2d 631, 800 N.Y. 461—Gold¬ 
man V. Monaco, 25 N.Y.S.2d 36. sec¬ 
ond case. 

N.D.—Huus V. Ringo, 47 N.W,2d 216, 
77 N.D. 837. 

Or.—McCauley v. Pacific Atlantic S. 
S. Co., 116 P.2d 807, 167 Or. 80— 
Bowles V. Creason, 66 P.2d 1183, 
166 Or. 278. 

Pa.—Kissell v. Motor Age Transit 
Lines, 53 A.2d 693, 367 Pa. 204— 
Martin v. Philadelphia Gardens, 36 
A.2d 317, 348 Pa. 232—Nathan v. 
McGlnley, 19 A. 2d 917, 842 Pa. 12 
—^First Nat. Bank v. Delone, 167 
Al. 286, 312 Pa. 891—Smith v. 
Gross, 173 A. 478, 113 Pa.Supep. 
568—^Brown v. Bahl, 170 A. 346, 111 
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although inadmissible at the time it is admitted, sub¬ 
sequently becomes admissible need not be stricken.^! 
The fact that a witness testifies with respect to a 
document not introduced, but the introduction of 
which would make the testimony clearer, is not 
ground for motion to strike.^^ While the court may 
in its discretion strike evidence as unduly prejudicial, 
even though relevant,^^ the mere fact that evidence 
is prejudicial to a party is no ground for moving 
to strike it,44 and the fact that evidence does not 
come up to the offer of proof, provided it is ma¬ 
terial, does not constitute ground for striking it>5 
It has also been held that objection to a question 
as leading cannot be taken by motion to strike the 
answer^® and that the sufficiency of a counterclaim 
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cannot be determined by a motion to suppress de¬ 
fendant’s evidence.^7 

Deprivation of cross-examination. Generally, 
where the opposing party, without fault on his part, 
is deprived of the opportunity of cross-examination, 
he is entitled on motion therefor to have the witness’ 
direct testimony stricken.^8 The general rule ap¬ 
plies where a party, without fault on his part, is de¬ 
prived of the opportunity to cross-examine a wit¬ 
ness due to his adversary’s act,^^ or without fault 
on the part of his adversary,^® as in the case of the 
illness or death of the witness,^! or the witness’ re¬ 
fusal to testify52 or other misconduct.53 Ordinaril}^ 
nothing short of full cross-examination will save the 
testimony from being stricken.54 So where, after 


Pa. Super. 698—Klttelberger v. 
Clearfield County Grange Mut. Fire 
Ins. Co., l-eS A. 367, 106 Pa.Super. 
333. 

Tex.—Texas & P. Ry. Co. v. Duncan. 
Civ.App.. 193 S.W.2d 431—Wal- 
green-Texas Co. v. Shivers. Civ. 
App., 169 S.W.2d 271, error refused. 
Utah.—^Knudsen Music Co. v. Mas- 
terson. 240 P.2d 973. 

Wis.—Meske v. Wenzel, 20 N.W.2d 
664, 247 Wis. 698. 

64 C.J. p 207 note 49. 

Motion to strike evidence admissible 
in part or for a particular pur¬ 
pose see infra § 143. 

Denial of motion held proper 

(1) Motion to exclude testimony of 
witness because he referred to ofladal 
report which he refused to allow 
counsel to examine where reference 
was merely to refresh witness’ recol¬ 
lection.—General Exchange Ins. Corp. 
V. Kelly, Lia.App., 198 So. 376. 

(2) Motion to strike testimony as 
to conversation insufficient to change 
legal relationship of parties.—^The 
Fire Island, D.C.N.Y., 2 F.Supp. 613. 

(3) Other motions properly denied 
see 64 C.J. p 208 note 69 [a]. 

Parol evidence role not violated 

(1) Evidence admissible as tend¬ 
ing to show that there never was a 
contract, and not attempting to modi¬ 
fy by parol a written contract al¬ 
ready made, should not be stricken.— 
Gustafson v. Elmgren, 300 N.W. 203, 
211 Minn. 82. 

(2) So evidence admissible as tend¬ 
ing to prove a condition precedent, or 
conditional delivery of a written con¬ 
tract, should not be stricken as an at¬ 
tempt to modify a written contract 
by parol.—^Walker v. Copeland, 74 P. 
2d 469, 193 Wash. 1. 

Extrajudicial statements clearly 
admissible as part of res gestae were 
improperly stricken.—Weber v. E. K. 
Larimer Hardware Oo., 16 N.W.2d 
286, 234 Iowa 1381. 

Befusal to strike witness’ state¬ 
ment as conclusion was not error 
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where statement related to matter of i 
common observation and did not re¬ 
quire expert knowledge.—Moore v. 
Tremelling, C.C.A.Idaho, 100 F.2d 39. 

Where it did not appear that wit- 
ness had no memory of facts as to 
which he testified, although he admit¬ 
ted that document containing recital 
of facts did not refresh his recol¬ 
lection. the court did not err in re¬ 
fusing to strike his testimony.—So- 
dekson v. Lynch, 49 N.E.2d 901, 314 
Mass. 1'81. 

Proof within averments 
In action for personal Injuries, 
court properly overruled motion to 
strike expert testimony relating to 
injury to vertebrae and Intervening 
cartilages on ground that such inju¬ 
ries were not alleged in the amended 
statement of claim because of aver^ 
ment of '’injuries to the back and 
dorso-lumbar junction."—^Durdella v. 
Trenton-Philadelphia Coach Co., 37 A. 
2d 481, 349 Pa. 482. 

Proof offered on theory eventually 
rejected by court was nevertheless 
entitled to remain in the record.—In 
re Green’s Estate, 280 N.T.S. 692, 
166 Misc. 641, afilrmed In re Green’s 
Will. 284 H.Y.S. 870, 246 App.Dlv. 
583. 

41. Colo.—City and County of Den¬ 
ver V. Minshall, 121 P.2d 667, 109 
Colo. 31. 

Opinion on value before quallflcation 
Permitting witnesses to express 
opinions on value before their quali¬ 
fications were clearly shown was ir¬ 
regular, but such testimony was ad¬ 
missible after the qualifications were 
shown, and it was not necessary that 
the testimony be stricken and then 
reintroduced.—City and County of 
Denver v. Minshall, supra. 

42. Ind.—^Ellison v. Branstrator, 64 
N.E. 433, 163 Ind. 146. 

43. N.BL—Galley v. Boston & Maine 
R. R., 33 A.2d 227, 92 N.H. 465. 

44. Ind.—Goldbart v. Sullivan, 66 N. 
E. 188, 30 Ind.App. 428. 
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45. Vt.—Smith v. Martin, 106 A. 
666, 93 Vt. 111. 

40. Wash.—^MacGerry- v. Rodgers, 
258 P. 314, 144 Wash. 376. 

47. U.S.—Camden Iron Works v. U. 
S., 47 CtCl. 124. 

4a N.C.—Citizens Bank & Trust Co. 
V. Reid Motor Co., 6 S.E.2d 318. 
216 N.C. 432. 

Effect of witness’ death, incapacity, 
absence, or refusal to answer gen¬ 
erally see the C.J.S. title Witness¬ 
es §§ 373, 874, also 70 C.J. p 618 
notes 22-33. 

If for any reason cross-examina¬ 
tion of a witness becomes impossiblev 
generally speaking his testiniony on 
direct examination must be stricken. 
—Gottfried v. Gottfried, 95 N.Y.S.2d 
661, 197 Misc. 562. 

49. N.Y.—^In re Mezger’s Estate, 278 
N.Y.S. 669, 154 Misc. 633. 

50. Idaho.—^Henderson v. Twin Palls 
County, 80 P.2d 801, 69 Idaho 97, 
appeal dismissed Twin Falls Coun¬ 
ty, State of Idaho v. Henderson, 69 
S.Ct 149, 306 U.S. 668, 83 L.Ed. 
868. 

51. Idaho.—^Henderson v. Twin Palls 
County, 80 P.2d 801, 59 Idaho 97, 
appeal dismissed Twin Falls Coun¬ 
ty, State of Idaho v. Henderson, 69 
S.Ct 149, 806 U.S. 568, 83 L.Ed. 
368. 

N.Y.—^In re Mezger’s Estate, 278 N. 
Y.S. 669, 154 Misc. 633. 

52. N.Y.—^In re Mezger’s Estate, su¬ 
pra^ 

N.C.—Citizens Bank & Trust Co. v. 
Reid Motor Co., 6 S.E.2d 818, 216 
N.C. 432. 

Ohio.—Aluminum Industries v. Egan, 
22 N.E.2d 469, 61 Ohio App. HI. 

63. N.Y.—^In re Mezger’s Estate, 278 
N.Y.S. 669, 154 Misc. 633. 

54. Iowa.—Womochil v. Peters, 285 
N.W. 161, 226 Iowa 924. 

Partial cross-examination before ill¬ 
ness 

Where claimant’s witness had tes¬ 
tified in chief with respect to items 
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a witness has been subjected to direct examination 
and partial cross-examination, he cannot be found 
after diligent search following a recess, it has been 
held that his entire testimony may properly be strick¬ 
en on the ground that the adverse party was denied 
the right of full cross-examination.^^ However, it 
has been held that the fact that a witness, partially 
cross-examined, fails to appear for further cross- 
examination when no notice of the fact that further 
cross-examination is desired is given is not a 
ground for a motion to strike.^® 

Evidence received out of orders It has been held 
that it is within the discretion of the court to 
strike evidence received strictly out of order.®^ 
However, it has been held that the admission on 
direct examination of some of witnesses’ testimony 
which should have been admitted only on cross-ex¬ 
amination is not a sufficient ground for striking all 
of the testimony of the witnesses.^^ 

Evidence introduced after the conclusion of proof 
should be stricken on motion.59 


Questions and answers not heard hy counsel. A 
motion to strike questions and answers because not 
heard by a party’s counsel is addressed to the dis¬ 
cretion of the court.®0 

b. Answers Irresponsive or Otherwise Objec¬ 
tionable 

(1) In general 

(2) Answers to hypothetical questions 
(1) In General 

As a general rule, it Is a sufficient ground for a 
motion to strike that the answer to a question asked is 
not responsive, or could not reasonably have been ex¬ 
pected from the question. Is indefinite, evasive, argu¬ 
mentative, speculative, or is otherwise objectionabie. 

It is a sufficient ground for a motion to strike that 
the answer to a question asked is not responsive, 
or could not reasonably have been expected from the 
question,®^ in the absence of a showing that the 
answer is otherwise admissible ;68 and it has been 
held error to deny a motion to strike an answer to 
a proper question, when such answer is irrespon- 


of allegred service to testatrix during 
two-year period, and cross-examina¬ 
tion, although covering only some of 
first year’s items, had made measur¬ 
able advance toward proving that 
claimant’s charging for any of such 
items was only post-testamentary 
afterthought, when witness became 
so incapacitated by illness as to pre¬ 
vent subsequent cross-examination, 
witness’ entire testimony should be 
stricken, since right to cross-examine 
was guaranteed by provision for due 
process.—In re Mezger’s Estate, 278 
N.Y.S. 669, 154 Misc. 633. 

55- Iowa.—Womochll v. Peters, 286 
N.W. 161, 226 Iowa 924. 

58. D.C.—Clark v. Harmer, 9 App. 
D.C. 1. 

57- Mich.—^McMillan v. School Dist. 
No. 2, Portsmouth Tp., Bay Coun¬ 
ty, 167 N.W. 48, 200 Mich. 280. 

58. Cal.—Joint Highway Dist. No. 9 
V. Ocean Shore R. Co., 18 P.2d 413, 
128 Cal.App. 743. 

Form and requisites of motion to 
strike evidence admissible in part 
see infra § 143. 

58. Idaho.—Carey v. Lafferty, 86 P. 

2d 168, 59 Idaho 578. 
ea Mass.—Sprague v. General Elec¬ 
tric Ca, 100 N.E. 628, 213 Mass. 
375. 

6L Ala.—Louisville & N. R. Co. v. 
Manning, 60 So.2d 158, 255 Ala. 43 
—Birmingham Elec. Co. v. Echols, 
32 So.2d 374, 33 Ala.App. 234, cer¬ 
tiorari denied 32 So.2d 379, 249 Ala- 
589. 

Cal.—Taylor v. Security-First Nat 
Bank of Los Angeles, 222 P.2d 91, 


99 Cal.App.2d 669—Seidenberg v. 
George, 172 P.2d 891, 76 Cal.App. 
2d 306. 

IlL—^Janowski v. Great Lakes Tank 
Truck Line, 64 N.E.2d 387, 827 Ill. 
App. 553. 

Ind.—Heinrich v. Ellis, 48 N.B.2d 96, 
113 Ind.App. 478. 

Iowa.—Cody v. Toller Drug Co., 5 N. 
W.2d 824. 232 Iowa 476. 

Md.—Armour & Co. v. Leasure, 9 A. 
2d 672, 177 Md. 393. 

Mass.—^Attorney General v. Book 
Named “Serenade”, 94 N.E.2d 259, 
326 Mass. 324. 

Minn.—Nelson v. Nicollet Clinic, 276 
N.W. 801, 201 Minn. 505. 

Mo.—Rubinstein v. New York Life 
Ins. Co., App., 163 S.W.2d 760. 

N.H—^Bennett v. Bennett, 31 A.2d 
374, 92 N,H 379. 

N.J.—^Maisto V. Maisto, 8 A. 2d 810, 
123 N.J.Law 401, affirmed 12 A.2d 
890, 124 N.J.Law 665. 

N.C.—^In re Lomax’ Will, 35 S.E.2d 
876, 226 N.C. 692. 

N.D,—Schultz y. Winston & Newell 
Co., 283 N.W. 69, 68 N.D. 674. 

Ohio.—^Donovan v. Industrial Com¬ 
mission, App., 59 N.E.2d 80. 

R.I.—Sherman v. Brown, 160 A. 867, 
52 R.I. 302. 

64 C.J. p 208 note 60. 

Answer Irresponsive in part see in¬ 
fra § 143. 

Irresponsive answers to interrogato¬ 
ries in depositions see Depositions 
9 94 c. 

Mode of making objection generally 
see supra § 121. 

Necessity of motion to strike see su¬ 
pra $ 133. 


Answers held subject to motloii 

(1) In general. 

Ill.—Gaydos v. Peterson, 20 N.E.2d 
837, 300 IlLApp. 219. 

Ind.—Northern Indiana Public Serv¬ 
ice Co. V. W. J. & M. S. Vesey, 200 
N.B. 620, 210 Ind. 338. 

64 C.J. p 208 note 60 [a]. 

(2) Where question asked of wit¬ 
ness required a yes or no answer 
and the witness replied in a narra¬ 
tive form, the testimony given In 
answer to such question was prop¬ 
erly stricken.—Tyler v. Tyler, 82 N. 
E.2d 346, 401 lU. 435. 

(3) Answer stating defendant’s be¬ 
lief in response to answer eliciting 
affirmative knowledge wan properly 
stricken.—Tharp v. Massengill, 28 P. 
2d 502, 88 N.M. 58. 

(4) Testimony, in response to ques¬ 
tion as to whether plaintiff acted like 
a normal person, that he acted like a 
crazy man was subject to motion to 
exclude on ground that it was not re¬ 
sponsive to the question, as was tes¬ 
timony in response to inquiry as to 
whether plaintiff appeared to act 
normally after Injury that he was not 
normal, and testimony in response to 
inquiry as to whether plaintiff acted 
as a normal person before Injury, 
that he was normal.—^Louisville & N. 
R. Co. v. Manning, 50 So.2d 163, 256 
Ala. 43. 

62- Md.—Rowan v. State, to Use of 
Grove, 191 A. 244, 172 Md. 190. 

63. Cal.—^Peder v. Bryson, 295 P. 
546, 111 Cal.App. 448. 
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sive,®^ especially where the answer is also irrelevant, 
immaterial, and incompetent.®^ However, while it 
has been held that an irresponsive answer should 
be stricken on motion of the examining counsel 
whether or not it is admissible,®® it has also been 
held that if the answer, although not responsive, is 
not in itself improper, but is relevant and material, 
it should not be stricken,®"^ or, at least, a refusal to 
strike it will not constitute error;®® and, where an 
answer is such as the witness might fairly under¬ 
stand the question to call for, it is not error to re¬ 
fuse to strike it as not responsive, the court sub- 
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sequently instructing the jury to disregard it.®^ 

It has been held sufficient ground to strike that 
the statement of a witness is voluntary*^® unless such 
statement was otherwise admissible or would have 
been proper if in answer to a question ;7l that the 
answer to a proper question is indefinite,'^^ evasive,^^ 
argumentative,or speculative;'^® that it involves 
a conclusion of the witness,^® or an incompetent 
opinion,or an opinion based on hearsay,78 or in¬ 
vades the province of the trier of fact,*^® or is other¬ 
wise objectionable;®® that an answer to an improper 


&L N.J.—^Maisto v. Maisto. 8 A.2d 
810, 123 N’.J.Law 401, affirmed 12 
A.2d 890, 124 N.J.Liaw 566. 

N.C.—^In re Lomax* Will, 85 S.E.2d 
876. 225 N.C. 592. 

64 C.J. p 209 note 62. 

Answer whioli could not reason- 
al)l3r liave 'been expected from ques¬ 
tion should have been stricken and 
refusal to strike it was error.—Row¬ 
an V. State, to Use of Grove, 191 A. 
244, 172 Md. 190. 

65. Ala.—^First Nat. Bank v. Stew¬ 
art, 85 So. 629, 204 Ala. 199. 

Mo.—Scholz v. Mackay, App., 76 S.W. 
2d 604. 

S.C.—^Lusk V. State Highway Dept., 
186 S.K 786, 181 S.C. 101. 

66 . N.J.—^Maisto v. Malsto, 8 A. 2d 
810, 123 N.J.Law 401, affirmed 12 A. 
2d 890, 124 N.J.Law 665. 

Parties entitled to move to strike 
out tmresponsive answer see infra 
S 137. 

67. Conn.—Atwood v. Atwood, 79 A. 
59, 84 Conn. 169, 37 L.R.A..N.S., 691. 

64 C.J. p 209 note 64. 

68 . Vt.—^Berkley v. Burlington Cfiu- 
dillac Co., 131 A, 16, 99 Vt. 227. 

64 C.J. p 209 note 65. 

69. Conn.—^Palmer v. Smith, 56 A. 
616, 76 Conn. 210. 

70i Ill.—Janowski v. Great Lakes 
Tank Truck Line, 64 N.E.2d 387, 
327 I11.APP. 653. 

Tex.—Walgreen-Texas Co. v. Shivers, 
Clv.App., 169 S.W.2d 271, error re¬ 
fused. 

64 C.J. p 209 note 67. 

Voluntary statements whlcli are 
not responsive to questions asked 
may properly be stricken.—Burns v. 
California Milk Transport, 200 P.2d 
43, 89 Cal.App.2d 70. 

71. Ind.—Heinrich v. Ellis, 48 N.E. 

2d 96, 113 Ind.App. 478. 

64 C.J. p 209 note 68. 

The law does not require the use¬ 
less and will not require that com¬ 
petent evidence already in the rec¬ 
ord be stricken for the sole purpose 
of requiring a lawyer to go through 
the mechanics of asking a question 
which will bring such evidence back 
into the record.—^Heinrich v. Ellis, 
supra. 


72. Cal.—Spotswood v. Spotswood, 

89 P. 362, 4 Cal.App. 711. 

73. Idaho.—Servel v. Corbett, 290 P. 
200, 49 Idaho 536. 

74. Cal.—Seidenberg v. George, 172 
P.2d 891, 76 Cal.App.2d 306. 

Or.—Shepherd v. Inman-Poulsen 
Lumber Co., 168 P. 601, 86 Or. 652. 

75. Ill.—Gray v. Richardson, 40 N. 
E.2d 698, 313 IlLApp. 626. 

Iowa.—Cody v. Toller Drug Co., 5 
N.W.2d 824, 232 Iowa 475. 

N.H—^Humphreys v. Ash, 6 A.2d 436, 

90 N.H. 223—^Leavitt v. Bacon, 200 
A, 399, 89 N.H, 383—Emerson v. 
Twin State Gas & Electric Co., 174 
A. 779, 87 N.H. 108. 

64 C.J. p 209 note 72. 

76. U.S.—Coen v. American Surety 
Co. of New York, C.C.A.M 0 ., 120 P. 
2d 393, certiorari denied 62 S.Ct 
128, 314 U.S. 667, 86 L.Ed. 534. 

Cal.—Seidenberg v. George, 172 P.2d 
891, 76 Cal.App.2d 306—Smith v. 
Western Cas. & Surety Co., 141 P. 
2d 10, 60 Cal.App.2d 508. 

Iowa.—Knaus Truck Lines v. Com¬ 
mercial Freight Lines, 29 N.W.2d 
204, 238 Iowa 1356. 

Mo.—Cantrell v. Burgess, App., 141 
S.W,2d 200. 

Neo.—^Pahl v. Sprague, 42 N.W.2d 
367, 152 Neb. 681. 

N.J.—Steskovitz v. West End Bldg. 
& Loan Ass’n of Newark, 15 A.2d 
778, 126 N.J.Law 435. 

N.T.—^Beulah Wesleyan Methodist 
Church V. Henry, 62 N.T.S.2d 297, 
187 Misc. 502. 

N.C.—^Hopkins v. Colonial Stores, 29 
S.E.2d 455, 224 N.C. 137. 

Ohio.—^Taylor v. Ross, App., 78 N.B. 
2d 395, reversed on other grounds 
83 N.E.2d 222, 160 Ohio St. 448, 10 
A.L.R.2d 377. 

Or.—Johnston v. McHean, 162 P.2d 
820, 177 Or. 666. 

Utah.—Golden v. American Heene 
Cement & Plaster Co., 96 P.2d 766, 
98 Utah 23—^Mary Jane Stevens 
Co. v. First Nat. Bldg. Co., 57 P.2d 
1099, 89 Utah 466. 

64 C.J. p 209 note 73. 

77. Iowa.—^Knans Truck Lines v. 
Commercial Freight Lines, 29 N.W. 
2d 204, 238 Iowa 1356. 
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Pa.—Shaffer v. City of Pittsburgh, 9 
A.2d 395, 336 Pa. 273. 

78* Physician’s opinion based on 
past subjective symptoms of patient 
related to physician should be strick¬ 
en.—Gladney v. Mutual Life Ins. Co. 
of N. Y., Mo.App., 186 S.W.2d 638. 

Physician’s answer based in part 
on what patient told him other physi¬ 
cians had told patient should be 
stricken.—^Hughes v. Prudential Ins. 
Co.. Mo.App.. 179 S.W.2d 630. 

79. Ill.—Gray v. Richardson, 40 N.E. 

2d 598, 313 IlLApp. 626. 

Opinion on negligence 
Refusing to strike experts* answers 
that in their opinions negligent use 
of high explosives was the cause of 
plaintifTs injuries constituted preju¬ 
dicial error, since question of de- 
fendant*s negligence was for the 
jury and was not the subject of 
opinion evidence.—Tinney v. Crosby^ 
22 A.2d 146, 112 Vt 95. 

SO. Cal.—Keister v. 0*Neil, 138 P. 

2d 723, 59 Cal.App.2d 428. 

Ind.—^Healey v. Healey, App., 109 N. 
E.2d 101. 

N.C.—^Rose V. Bank of Wadesboro, 9 
S.E.2d 2, 217 N.C. 600. 

64 C.J. p 209 note 74. 

Irrelevant answer 

(1) Where a question is asked 
which may call for an answer which 
is relevant but the answer given is 
irrelevant the proper practice is to 
ask the court to strike the question 
and answer.—^Buch v. Hulcher, 23 A. 
2d 829, 180 Md. 309. 

(2) There is no error in striking 
an answer on the ground of its ir¬ 
relevancy.—^Kitchen v. Barrett, 192 A. 
809, 58 H.I. 388. 

(3) Answer having for most pai*t 
no real relevancy to case was prop¬ 
erly stricken.—^Pidelity-Philadelphla 
Trust Co. v. Commonwealth, 42 A.2d 
585, 352 Pa. 143. 

Matters not presented in pleading 
Where question propounded to wit¬ 
ness is proper but answer covers 
matters not presented in the plead¬ 
ing, on timely objection and motion 
to strike, court must strike the an¬ 
swer.—Johnson v. Hodges, Tex.Civ. 
App., 121 S.W.2d 371, error dismissed. 
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question is made before an objection can be taken, 
or that both question and answer are doubtful and 
uncertain as to their application and meaning,82 or 
concern a matter for the court, and not the jury, to 
detennine.83 However, a proper answer to a proper 
question should not be stricken,®^ even though the 
answer given is incomplete,®^ although, in a proper 
case, the court may by appropriate instructions limit 
the effect of the answer,®® A witness’ answer should 
not be stricken because he qualified his statement 
of fact by cautious expressions, such as "I thought” 
and “that’s what I considered,” which do not operate 
to change the answer into a mere expression of 
opinion,®7 and it has been held that it is not error 
to refuse to strike an argumentative answer to an 
argumentative question.®® 

Reference io insurance. In an action for personal 
injuries or property damages it has been held im¬ 
proper to refuse to strike a reference to defend¬ 
ant’s insurance contained in a witness’ answer.®® 


However, in such actions it has also been held that 
a refusal to strike an answer containing a refer¬ 
ence to defendant’s insurance is not error where the 
question is bona fide and not designed to bring out 
the fact of insurance,®® especially where the court 
instructed the jury to disregard such testimony.®^ 

Repetitive testimony. It has been held not to con¬ 
stitute error to refuse to strike an answer which is 
merely a repetition of testimony by the same wit¬ 
ness previously admitted.®® On the other hand, it 
has been held that it is not error to strike such an 
answer®® or an answer which is merely cumulative 
of the testimony given by other witnesses.®^ 

(2) Answers to Hypothetical Questions 

While It Is proper to refuse to strike expert testi¬ 
mony based on the evidence or the personal knowledge 
of the witness, on the ground that the question assumed 
facts not In evidence or was otherwise not a proper 
hypothetical question, It has been held that the answer 
to a hypothetical question should be stricken where it 
appears that It was based In whole or In part on as- 


81. Ala.— W, T. Rawlelgh Co. v. 
Hannon, 16 So.2d 800, 245 Ala. 266. 

64 C.J. p 209 note 75. 

82. Ind.—^Romona OOlltlc Stone Co. 
V. Weaver, 97 N.E. 441, 49 ZndA.pp. 
368. 

83. Utah.—Combes v. Montgomery 
Ward & Co., 228 P.2d 272. 

84. TJ.S.—Welntraub v. Rosen, C.C.A. 
IlL, 93 F.2d 544. 

Idaho.—^Bonded Adjustment Co. v. 

Brown, 109 P.2d 892, 62 Idaho 244. 
Iowa.—Miller v. Miller, 28 N.W.2d 
760, 237 Iowa 978. 

R.L—Sherman v. Brown, 160 A. 867, 
52 R.I. 302. 

Responsive answer 

(1) It is error to strike a respon¬ 
sive answer to a permissible ques¬ 
tion. 

Md.—Heil V. Zahn, 61 A.2d 174, 187 
Md. 603. 

Mich.—Hulett v. Great Atlantic & 
Paa Tea Co.. 299 IST.W. 807, 299 
Mich. 59. 

(2) Refusal to strike such answer 
to such question is not error. 

Md.—^Precision Development Co. v. 
Fast Bearing Co., 37 A2d 905, 181 
Md. 399—Salisbury Coca Cola Bot¬ 
tling Co. V. Lowe, 4 A.2d 440, 176 
Md. 230. 

Mass.—Souza v. Becker, 18 N.E.2d 
350, 302 Mass. 28, 120 A.L.R. 1002. 
Or.—Stroh v. Rhoads, 217 P.2d 246, 
188 Or. 563. 

Answer held not subject to motion to 
strike as ‘^oonclnsion’’ 

Mo.—Monsour v. Excelsior Tobacco 
Co., 144 S.W.2d 62. 

Sefnsal to strike answer elabozat- 
ing testimony previously given was 
not error.—^Menard v. Cashman, 55 A. 
2d 156, 94 N.H. 428. 


Answer based on evidence 

Motion to strike part of answer 
referring to injury to party on ground, 
that there was no evidence of injury 
was properly denied where there 
was sufficient evidence of injury on 
which to base the answer.—^Pruden- i 
tial Ins. Co. of America v. Robbins, 
38 N.B.2d 274, 110 Ind.App. 172. 
Sxpext opinion of possibility 
Where physician was asked if with 
his experience he would say that 
plaintiff may have had a nucleus 
polyposis displacement and physician 
answered that it was possible that 
plaintiff did, and in reply to question 
by court declared that original ques¬ 
tion could not be answered definitely, 
court properly overruled motion to 
strike answer.—^Hansen v. Goetz, 
Ohio App., 46 N.E.2d 293. j 

85. Neb.—Gugler v. Omaha & C. B. 
St Ry. Co., 125 N.W. 1098, 86 Neb. 
586. 

86. U.S.—Welntraub v. Rosen, C.C. 
A.I11., 93 F.2d 544. 

87. Ga.—Carter v. Ray, 28 S.E.2d 
361, 70 Ga.App. 419. 

Lack of positive opinion or recollec¬ 
tion as not warranting striking of 
testimony see infra § 185. 

88. Ind.—^Buddenberg v. Morgan, '38 
N.E.2d 287, llO Ind.App. 609. 

89- Ill.—Macer v. O'Brien, 190 N.E. 
904, 356 Ill. 486. 

90- Or.—^Ziegler v. Alaska Portland 
Packers' Ass'n, 296 P. 38, 185 Or. 
359. 

Motion on ground of want of founda. 
tion; other evidence in case 
Where defendant did not object to 
testimony by one of plaintiff's wit¬ 
nesses referring to defendant's in¬ 
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surance, and objected to other testi¬ 
mony referring to insurance merely 
on the ground of want of foundation, 
and defendant was examined by his 
own counsel concerning conversation 
revealing that both parties had in¬ 
surance, there was no error in refus¬ 
ing to strike the testimony objected 
to for want of foundation.—Odegard 
V. Connolly, 1 N.W.2d 137, 211 Minn. 
842. 

Where there was no deliberate at¬ 
tempt to inject into the trial the fact 
that defendant carried insurance, re¬ 
fusal to strike answer of witness, in 
response to general question as to 
what defendant said after accident, 
relating that defendant made state¬ 
ment, In nature of admission of lia¬ 
bility, informing witness that he car¬ 
ried Insurance was not error.—Wolfe 
V. Decker, 266 N.W. 4, 221 Iowa 600. 
Plxst reference elicited by defendant 

Overruling motion to strike evi¬ 
dence containing reference to liabil¬ 
ity insurance was not error where 
first reference was brought out on 
defendants' cross-examination of 
plalntifTs witness, and other refer¬ 
ences were in giving details of mat¬ 
ters elicited on cross-examination, 
and in no place was there an attempt 
by plaintiirs counsel to Inject such 
matter into the case.—^Pierce v. 
Dencker, 294 N.W. 781, 229 Iowa 479. 

91. Cal.—Potter v. Driver. 275 P. 

526, 97 Cal.App. 811. 

92. U.S.—^Moore v. Tremelling, C.C. 

A.Idaho, 100 F.2d 39. 

93. Mass.—Cassidy v. Welsh, 67 N. 

E.2d 226, 319 Mass. 615. 

94. Ind.—Standard Oil Co. v. Baugh¬ 
man, 187 N.E. 843, 97 IndLApp. 672. 
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sumed facts of more than trifling Importance which were 
not In evidence or included in the question, or was 
speculative. 

Where an expert gives his opinion in answer 
to a hypothetical question which contained minor 
inaccuracies, but his subsequent testimony showed 
that his opinion was not based on such inaccuracies, 
a refusal to strike the question and answer is 
proper.»5 So it is proper to refuse to strike ex¬ 
pert testimony based on the evidence,^® or on the 
personal knowledge of the witness,^^ on the ground 
that the question assumed facts not in evidence, or 
was otherwise not a proper hypothetical question; 
and, where a physician is asked on cross-examina¬ 
tion whether, in answering a hypothetical question, 
he had in mind facts learned from a personal exam¬ 
ination of the injured person, and he answered that 
he had, but it was not sho\vn that the answer was 
based on the facts recited therein, together with 
other facts found by his personal examination, it 
was not error to refuse to strike all his answer.^® 
On the other hand, it has been held that the an¬ 
swer to a hypothetical question should be stricken 
where it appears that it was based in whole or in 
part on assumed facts not in evidence,^^ and not in¬ 
cluded in the hypothetical question,! or was specula- 


TRIAL §§ 134-135 

tive,2 and where the witness after answering admits 
that he does not know the answer.^ It has also 
been held that, where the objection to a hypothetical 
question, objected to as assuming facts not in evi¬ 
dence, is overruled on the assurance that such facts 
would be established, or the answer is received sub¬ 
ject to the facts being showm, but they are not 
established, it is error to refuse to strike the an¬ 
swer."^ However, an answer to a hypothetical ques¬ 
tion should not be stricken as assuming facts if any 
error in the assumed facts was of trifling or no 
consequence,® and, since an expert’s view of pos¬ 
sibility or probability is often helpful and proper, 
it need not be stricken.^ In any case, the striking 
of an expert’s answer to a hypothetical question 
as improper does not justify the court in striking all 
of the expert’s testimony, including portions which 
are clearly competent.'^ 

§ 135. -Objections Going to Weight, Suf¬ 

ficiency, and Credibility of Evidence 

A party cannot Insist that competent and relevant 
evidence be stricken for reasons going to its weight, 
sufficiency, or credibility, at least unless the elimination 
of such evidence would be decisive of the whole case; 
but, although there Is some authority to the contrary, 


as. Minn.—^Pete v. Lampl, 185 N.W. 
653, 150 Minn. 423. 

96. Md.<—Standard Gas Equipment 
Corporation v. Baldwin, 136 A. 644, 
152 Md. 321. 

Or.—Stroh v. Rhoads. 217 P.2d 246, 
188 Or. 563. 

Pact snhseqtieiitly disclosed 
Where hypothetical questions in¬ 
cluded all the material facts In evi¬ 
dence at time the questions were 
asked, denial of motion to strike 
hypothetical questions and answers, 
on basis of subsequent evidence in¬ 
troduced, was proper where it did not 
appear that subsequent evidence de¬ 
stroyed the value of the prior ques¬ 
tions and answers.—Coughlin v. Arms 
a:extUe Co.. 46 A.2d 130, 94 N.H. 57. 
Assnmptloii lacking' as to oondltious 
without hearing 

Trial judge did not err in refusing 
to strike opinion of expert witness in ; 
answer to hypothetical question, 
which did not include assumption as 
to conditions which witness tes¬ 
tified had no bearing on matter, and 
there was no evidence to the con-1 
trary.—^Adams v. Town of Bolton, 9 
N.E.2d 562, 297 Mass. 459, 111 A.L.R. 
856. 

97. Mich.—^Matthews v. Lamberton, 
165 N.W. 748, 198 Mich. 746. 

64 C.J. p 209 note 82. 

Xestimony partly on personal knowl- 
edge 

Denial of defendants’ motion to 


strike opinion testimony of plaintiffs* 
expert witness on ground that it was 
based partly on hearsay was not 
error where It appeared that at least 
part of expert’s testimony was based 
on facts within his own knowledge 
and on his own studies and observa¬ 
tions, and defendants’ counsel failed 
to Indicate with any degrree of partic¬ 
ularity testimony he was endeavoring 
to have stricken, even though trial 
court suggested that relief asked for 
would be granted if he would do so. 
—Beam v. Kent, 69 A.2d 569, 3 N.J. 
210 . 

98. Conn,—^Antel v. Poll, 128 A. 272, 
100 Conn. 64. 

99. Kan.—^Malone v. New Tork Life 
Ins. Co., 83 P.2d 639, 148 Kan. 555. 

N.T.—Bergmann v. Metropolitan 

Life Ins. Co., 15 N.T.S.2d 971. 

S.C.—Kilpatrick v. Brotherhood of R. 
R Trainmen Ins. Dept., 42 S.B.3d 
891, 219 S.C. 379, 

Wls.—^Dabarelner v. Wlesflog, 33 N. 
W.2d 220, 253 Wls. 23, 12 A.L.R.2d 
605. 

Answer based solely on experience 
of expert witness rather than oh the 
facts Included in the hypothetical 
question should be stricken.—^Red¬ 
dick V, City of Salem, Mo-App., 165 
S.W.2d 666. 

1. N.T.—^Bergmann v. Metropolitan 
Life Ins. Co., 15 N.T.S.2d 97L 
64 C.J. p 209 note 84. 
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9. N.H.—^Humphreys v. Ash, 6 A. 2d 
436, 90 N.R 223. 

Answer held speculative 
In automobile accident case, where 
expert who made tests with defend¬ 
ant’s automobile as to defendant’s 
speed as computed by distance auto¬ 
mobile traveled after brakes were 
applied, in reply to hypothetical ques¬ 
tion gave answer which was incon¬ 
sistent with his later admissions on 
cross-examination indicating that on 
facts assumed in the hypothetical 
question defendant’s speed was con¬ 
siderably less than expert had stated, 
expert’s answer was speculative and 
subject to motion to strike,—^Humph¬ 
reys V. Ash, supra. 

3. Mont.—^Moffett v. Bozeman Can¬ 
ning Co., 26 P.2d 973, 95 Mont 347. 

4. Cal.—Johnson v. Clarke, 276 P. 
1052, 98 CaLApp. 358. 

Pa.—^Keilbach v. Metropolitan Life 
Ins. Co., 43 A.2d 652, 157 Pa.Super. 
590. 

5. N.H.—^Roy v. Levy, 79 A.2d 847, 
97 N.H. 36. 

6. Mo.—^Pettyjohn y. Interstate 

Heating & Plumbing Co., 161 S.W. 
2d 248. 

7. IlL—Sundene v. Koppenhoefer, 98 
N.E.2d 538, 343 ULApp. 164. 

Form and requisites of motion to 
strike evidence admissible In part 
see infkti S 143. 
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§ 135 TRIAL 


In some Jurisdictions It Is held that the court may ex¬ 
clude evidence where it has no probative force. 

A party cannot insist that competent and relevant 
evidence be stricken for reasons going to its weight, 
sufficiency, or credibility,8 at least unless elimination 
of such evidence would be decisive of the whole 
case and in at least one jurisdiction it is held that 
the court has no authority to strike evidence on such 
grounds.!® In other jurisdictions, however, it is 
held that the court may exclude evidence where it 
has no probative force.!! jt has been held that a 
witness* testimony as to a matter of fact should be 
stricken where he admits that he did not know 
positively whether the fact was as he testified,!2 
and that it is not error to strike testimony that a 
person had made certain statements where there is 
further testimony of the same witness that he did 
not remember exactly what was said.!8 


On the other hand, it has been held that relevant 
evidence should not be stricken, although the wit¬ 
ness cannot give the exact time of the happening of 
matters testified to,!^ or is not positive in his opin¬ 
ion or recollection,!® as where he states that it was 
his impression that he did certain things,!® although 
the source of information of the witness is meager,!^ 
or because his testimony on direct examination is 
altered or modified on cross-examination,!® or other¬ 
wise weakened.!® So, assuming the physical im¬ 
possibility of part of a witness* testimony, a motion 
to strike all of his testimony under the rule, falsus 
in uno, falsus in omnibus, is properly denied, such 
rule not being a mandatory rule of evidence, but a 
presumable inference which the jury may or may not 
draw.2® The fact that testimony of a witness con¬ 
tains contradictions is not ground for striking it,21 


8. U.S.—White V. State of Maryland, 
to Use of AJiderson, C.C.Al., 106 F. 
2d 892. 

Ga.—^Hawthorne v. Pope, 180 S.B. 920, 
61 Ga.App. 498. 

Ind.—Bayh v. Ellis. 200 N.E. 455. 101 
Ind.App. 572. 

Iowa.—^Hayungs v. Falk, 27 N.W.2d 
15. 288 Iowa 285. 

Mich.—O’Brien v. T^ahl, 56 N.W.2d 
279, 836 Mich. 601. 

N.H.—Perkins v. Nashua Mfg. Co., 
16 A.2d 700, 91 N.H. 211. 

Volpe V, Perruzzi, 3 A.2d 892, 
122 N.J,Law 67, affirmed 8 A.2d 
680, 123 N.J.Law 323. 

Or.—Walter v. Echanis, 95 P.2d 979, 
163 Or. 148. 

Pa.—^Flrst Nat. Bank v. Delone, 167 
A. 286, 312 Pa. 391. 

Tex.—Service Mut Ins. Co. of Texas 
V. Territo, Clv.App., 1^7 S.W.2d 
846. 

64 C.J. p 210 note 86. 

£egal soffloieiLoy of relevant doon- 
ment to anthozize recovery cannot 
ordinarily be disposed of by motion' 
to strike it from evidence.—^Ramsey 
V. City of Kissimmee, 149 So. 663, 111 
Fla. 387. 

9> W.Va.—Cochran v. Craig, 106 S.E. 

633, 88 W.Va. 281. 

64 C.J. p 210 note 87. 

10. Mo.—^McFarland v. Bellows, 49 
Mo. 811—^Hannibal, etc., R. Co. v. 
Moore, 37 Mo. 338. 

11. Md.—Mercantile Trust & De¬ 
posit Co. V. Rode, 112 A. 574, 137 
Md. 362. 

64 C.J. p 210 note 89. 

Motion to strike or exclude all evi¬ 
dence see infra $ 237. 

Evidence as to payment which Is 
insufficient as a matter of law may 
be stricken on proper motion.—^White 
V. Knowles, 1 Sllv.Sup. 118, 6 N.Y.S. 
679. 


Befnsal to strike or Instmct as to 
slight weight held error 
In action against physician for 
malpractice in performing operation, 
trial court erred in refusing either 
to strike physician’s testimony as to 
practice of surgery in city wherein 
operation was performed and similar 
communities or to Instruct jury that 
such witness* opinion was entiUed to 
little or no weight, where he testi¬ 
fied that he never attended or wit¬ 
nessed operation In such city or its 
vicinity, was not acotuainted with 
any doctors therein, never practiced 
therein except as consultant to some 
attorneys, and had performed no op¬ 
erations for ten or twelve years.— 
Perri v. Tassie, 292 N.W. 370, 293 
Mich. 464. 

12. AJa.—^Messer v. Dupuy-Burke 
Realty Co., 147 So. 193, 226 Ala. 
438. 

13. S.D.—^Fetzer v. Aberdeen Clinic, 
204 N.W. 364, 48 S.D. 308, 39 AL..R. 
1423. 

64 C.J. p 211 note 6. 

14. Mo.—^Malone v. Kajisas City Rys. 
Co., App., 232 S.W. 782. 

64 C.J. p 210 note 91. 

15. Ind.—^Maybin v. Webster, 85 N. 
E. 194, 36 N.E. 373, 8 Ind.App. 547. 

64 C.J. p 210 note 92. 

Striking answer as evasive, specula¬ 
tive, or indefinite see supra $ 134 
b (1). 

16. N.Y.—Tichnor Bros. v. Barley, 
134 N.Y.S. 129, 149 App.Dlv. 871, 
reargument denied 135 N.Y.S. 1146, 
151 App.Div. 888. 

64 C.J. p 210 note 93. 

17. Ga.—^Hawthorne v. Pope, 180 S. 
E. 920, 51 Ga.App. 498. 

Or.—^Farmer’s Bank v. Saling, 54 P. 
190, 33 Or. 394. 

18. Or.—Corpus Juris cited in Wal¬ 
ter V. Echanis, 96 P.2d 979, 981, 163 
Or. 148. 


Modification of testimony render, 
ing it of little value is not a reason 
for striking it.—^Niendorlf v. Man¬ 
hattan R. Co., 88 N.Y.S. 690, 4 App. 
Div. 46, dismissed 44 N.E. 976, 150 
N.Y. 276. 

18 . U.S.—White V. State of Mary¬ 
land, to Use of Anderson, C.C.A 
Md., 106 F.2d 392. 

Ga.—^Hawthorne v. Pope, 180 S.E. 

920, 61 Ga.App. 498. 

Iowa.—^Ipsen v. Ruess, 41 N.W.2d 
668, 241 Iowa 730. 

N.H.—^Ramsdell v. John B, Varlck 
Co., 170 A 12, 86 N.H. 457. 

Or.—Walter v. Echanis, 96 P.2d 979, 
163 Or. 148. 

Pa.—Smith v. Gross, 173 A 478, 113 
Pa.Super. 668. 

Tex.—Service Mut. Ins. Co. of Texas 
V. Territo, Civ.App., 147 S.W.2d 846 
—^Panhandle & S. F. R. Co. v. Ross, 
Civ.App., 80 S.W.2d 427. 

64 C.J. p 210 note 95. 

Refusal to strike physician’s tes,* 
timony on ground of admission of 
disauailfioation as expert on certain 
phase of plaintiff's Injury was not 
abuse of discretion, where physician 
had Qualified on direct examination. 
—^Harrison v. De Young, 39 P.2d 866, 
3 Cal.App.2d 866. 

20. N.J.—^Bashaw v. Eichenberger, 
125 A. 130, 100 N.J.Law 153. 

General rule as to striking evidence 
admissible in part see infra § 143. 

21. U.S.—U. S. V. Certain Parcels of 
Land in City of Philadelphia, C.C. 
APa., 145 F.2d 374, 169 A.L.R. 1. 

Mass.—Rizzo v. Cunningham, 20 N.K 
2d 471, 303 Mass. 16. 

Or.—Corpus Juxis cited in Walter v. 
Echanis, 95 P.2d 979, 981, 163 Or. 
148. 

64 C.J. p 211 note 99. 

Where minor is shown to be com- 
petent as witness, mere discrepan¬ 
cies in testimony do not authorize 
striking testimony, but credibility of 
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even though such witness be a party ,22 if it is not 
so against the physical facts that its probative value 
is destroyed ;23 and a refusal to strike testimony on 
cross-examination because it is contradicted by the ! 
witness’ testimony on redirect examination is prop- 
er.24 It is not ground to strike testimony that it is 
contradicted by the testimony of other witnesses 
for the same party,25 or that it is inconsistent in it¬ 
self, with other testimony, and with the pleadings, 
where such testimony is not inherently improbable.25 

§ 136. Necessity for Previous Objection 

As a general rule, where a party consents to the 


TRIAL §§ 135-136 

Introduction of evidence or where no objection is made 
to evidence when offered, or to a question when asked, 
or no proper and timely objection is made, a motion 
made, after the evidence Is admitted or the question 
answered, to strike it may properly be denied; but the 
motion should ordinarily be granted, without a previous 
objection, where there was no opportunity to object or 
the objectionable character of the evidence was not 
apparent, or failure to object Is otherwise excusable. 

As a general rule, where a party consents to the 
introduction of evidence27 or where no objection is 
made to evidence when offered, or to a question 
when asked,28 or no proper and timely objection, 


testimony is for jury.—^De Groot v. 
Van Akkeren, 273 N.W. 725, 225 Wls. 
105. 

Testimony not contradictory 

(1) Where doctor testified that 
plaintiffs arthritic condition would 
“stay more or less as long as she 
lived’* and that the aggravation 
“could be a continuing thing with 
this arthritic condition she has, it 
might he and it might not be,** he 
merely expressed one opinion, and re¬ 
fusal to sustain defendant*s motion 
to strike, on ground that the testi¬ 
mony was contradictory, was not er¬ 
ror.—Schwinegruber v. St Louis 
Public Service Co., Mo.App., 241 S.W. 
2d 782. 

(2) Refusal to strike testimony, 
on direct examination of witness, 
that before collision he had not ob¬ 
served anything with respect to the 
speed of the car, hut that he thought 
car was going at a moderate rate of 
speed because he testified, on cross- 
examination that he noticed that “we 
weren’t going too fast,** was not er¬ 
ror, since failure to observe Immoder- 
s,te speed might indicate moderate 
speed.—Charlton Bros. Transp. Co. v. 
Garrettson, 51 A.2d 642, 188 Md. 85. 
*22. Del.—^Thorne v. Weldin, 11 Del. 

453. 

:23. Tex.—^Lang Floral & Nursery 
Co. v. Webb, Civ.App., 253 S.W. 930. 
64 C.J. p 211 note 2. 

^ N.C.—In re Staub’s Will, 90 S.E. 

119, 172 N.C. 138. 

64 C.J. p 211 note 3. 

.26. Wash.—^Devlin v. Department of 
Labor and Industries of Washing¬ 
ton, 78 P.2d 962, 194 Wash. 649. 

:2G. Okl.—^Federal Intermediate Cred¬ 
it Bank of Wichita, Kan., v. Cos¬ 
hy, 272 P. 436, 134 OkL 1. 

.27. Minn.—^Draxton v. Katzmarek, 
280 N.W. 288. 203 Minn. 161. 

JPa.—^Paulus Dairy v. Milk Control 
Commission, Com-PL, 30 North.Co. 
107. 

Where party states that he has no 
^objection to introduction of evidence 
-at the time it is offered, a motion to 
.strike the evidence is properly de¬ 


nied.—Sexton V. Kelly, 200 P.2d 950, 

185 Or. 1. 

28. U.S.—^Limbeck v. Interstate 

Power Co., C.C.A.Iowa, 69 F.2d 249. 

Ala.—Jefferson Standard Life Ins. 
Co. V. Simpson, 153 So. 198, 228 
Ala. 146—^Lancaster v. Johnson, 42 
So.2d 604, 34 Ala.App. 637. 

Cal.—Price v. Price, 163 P.2d 601, 71 
Cal.App.2d 734. 

Conn.—^D*Andrea v. Rende, 195 A. 
741, 123 Conn. 377. 

D.C.—^Lewis V. Shlffers, Mun.App., 
67 A.2d 269. 

Fla.—^Wicoma Inv. Co. v. Pridgeon, 
188 So. 597, 137 Fla. 540. 

Idaho.—^Benson v. Brady, 255 P.2d 
710, 73 Idaho 553—^Hall v. Boise 
Payette Lumber Co., 125 P.2d 311, 
63 Idaho 686. 

Ill.—Palozzotto V. Chicago Transit 
Authority, 76 N.E.2d 805, 333 Ill. 
App. 160—Graham v. Dressen, 10 
N.E.2d 843. 292 IlLApp. 16. 

Ind.—^Healey v. Blealey, App., 109 N. 
E.2d 101. 

Iowa.—^Fagen Elevator v. Pfiester, 66 
N.W.2d 577—Greco v. Continental 
Ins. Co. of City of New York, 257 
N.W. 201, 219 Iowa 150. 

Md.—Scarlett v. Young, 185 A. 129, 
170 Md. 358—Hohman v. Hohman, 
165 A. 812, 164 Md. 594. 

Mass.—Solomon v. Dahrowskl, 3 N.B. 
2d 744, 295 Mass. 358, 106 A.L.R. 
464—Cummings v. National Shaw- 
mut Bank of Boston, 188 N.E. 489, 
284 Mass. 663—Crowley v. Swan¬ 
son, 186 N.E. 46, 283 Mass. 82. 

Mich.—^Krzywosz v. Crummett, 282 
N.W. 853, 286 Mich. 649. 

Minn.—^Kouri v. Olson-Keogh Produce 
Co.. 253 N.W. 98. 191 Minn. 101. 

Mo.—^Doherty v. St. Louis Butter Co., 
98 S.W.2d 742, 339 Mo. 996—Cof¬ 
fey V. S. S. ICresge Co., App., 102 S. 
W.2d 161—^Berry v. Adams, App., 
71 S.W.2d 126—Wilson v. Blick, 
App., 60 S.W.2d 673. 

N.J.—^Beam v. Kent, 69 A.2d 569, 3 
N.J. 210—^Hensgen Bros. v. Grip, 
80 A.2d 207, 13 N.J.Super. 105— 
Iverson v. Prudential Ins. Co. of 
America, 19 A.2d 214, 126 N.J.Law 
280—^Matriss v. City Service Tran¬ 
sit Co., 177 A. 440, 13 N.J.Misc. 221. 
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N.T.—^In re Maljgren’s Estate, 84 N. 

Y.S.2d 664, 193 Misc. S14. 

N.D.—Hoffer v. Burd, 49 N.W.2d 2S2, 
78 N.D. 278—^Umphrey v. Deery, 
48 N.W.2d S97, 78 N.D. 211. 

Ohio.—^Lucente v. Philipedes, App.* 
68 N.E.2d 558. 

Okl.—^Phillips Petroleum Co. v. Wil¬ 
liams, 62 P.2d 1169, 178 Okl, 321— 
State V. Planters Gin Co., 52 P.2d 
710, 175 OkL SS6. 

Or.—Compton v. Perkins, 24 P.2d 670, 
144 Or. 346—Arnett v. Scherer, 20 
P.2d 803, 142 Or. 494. 

S.C.—^In re Limehouse’s Estate, 16 
S.E.2d 1, 198 S.C. 15. 

Tex.—^Adam v. Adam, Clv.App., 127 
S.W.2d 1001. 

Va.—^Hudson v. Galyean, 19 S.E.2d 
893, 179 Va. 434. 

Wash.—^Kennedy v. City of Everett 
99 P.2d 614, 2 Wash.2d 650, opin¬ 
ion and denial of rehearing cor¬ 
rected 103 P.2d 371, 4 Wash.2d 729. 
64 C.J. p 211 note 6. 

A party may not risk answers to 
questions and hazard the chance on 
what the information will be and 
then later ask that such testimony 
be rejected if it prove harmful, but 
objection must be made to improper 
questions when asked. 

Ind.—^Prudential Ins. Co. of America 
V. Robbins, 38 N.E.2d 274, 110 Ind. 
App. 172. 

N.J.—^Iverson v. Prudential Ins. Co. 
of America, 19 A.2d 214, 126 N.J. 
Law 280. 

Or.—Compton v. Perkins, 24 P.2d 670, 
144 Or. 346—^Arnett v. Scherer, 20 
P.2d 803, 142 Or. 494. 

Pailure to object to question will 
be a waiver of right to strike It.— 
Prudential Ins. Co. of. Ajoaerica v. 
Robbins, 38 N.E.2d 274, 110 In<lApp. 
172. 

Pailure to object is not cured by a 
subsequent motion to strike the tes¬ 
timony.—^In re Strong’s Estate, 6 N. 
Y.S.2d 300, 168 Misc. 716, affirmed In 
re Strong’s Will, 11 N.Y.S.2d 225, 266 
App.Div. 971. 

Failure to object to similar testi- 
mony 

Refusal to strike testimony that 
testatrix* mind was filled with evil 
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specifying the grounds thereof, is made,^^ a motion responsive to the question,35 or where the motion 
made, after the evidence is admitted or the question is based on the incompetency of the witness and 
answered, to strike it may properly be denied, espe- his incompetency was apparent before the testi- 
cially where the court instructs the jury to disregard mony was given.35 
the incompetent evidence.30 The general rule is 

operative if there was an opportunity to object^! On the other hand, a motion to strike should 
and no reason is shown for not interposing the ob- ordinarily be granted, without a previous objection, 

jection at the time the evidence was offered.32 where an answer is not responsive,37 unless the 

Thus, a motion to strike evidence admitted without party could have stopped the answer by timely 

objection is properly denied where the objectionable objection ;38 where the objectionable nature of the 
character of the evidence is apparent at the time evidence is not apparent when received, but is 
of its admission,33 or the question to the witness afterward shown to be inadmissible ;33 where the in¬ 
is not misleading but shows that it is designed to admissibility of an answer could not have been 

elicit inadmissible evidence,3^ and the answer is anticipated from the question^® or no opportimity 


ImagrlningTS. dark forebodingrs, and 
morbid tendencies, was not error, 
where same idia occurred in other 
testimony to which no objection was 
taken or error assigned.—In re Han¬ 
son’s Estate, 52 P.2d 1103, 87 Utah 
580. 

Goims^’s oross-ezaanlnatioiL of a 
witness who has given incompetent 
evidence in chief without objection 
waives counsel's right to have such 
evidence subsequently stricken, par¬ 
ticularly where the same or similar 
evidence is elicited on cross-examina¬ 
tion.—^La Puria v. New Jersey Ins. 
Co. of Newark. 200 A. 167, 131 Pa. 
Super. 418—64 C.J. p 211 note 6 [cj. 

Where evldenoe was prelimliiary 
and of no material importance, re¬ 
fusal to strike it after its admission 
without objection was not error.— 
Frank Wirth. Inc., v. Essex Amuse¬ 
ment Corporation, 178 A. 757, 115 N. 
J.Law 228. 

Testimony concerning a transaction 
with decedent, although Incompetent 
under statute, once received without 
objection, cannot later be stricken.— 
In re Maijgren's Estate, 84 N.Y.S.2d 
664, 193 Misc. 814. 

29. Mass.—Solomon v. Dabrowski, 3 
N.E.2d 744, 295 Mass. 358, 106 A.L. 
R. 464. 

Mo.—^Berry v. Adams, App., 71 S.W. 
2d 126. 

64 C.J. p 212 note 7. 

Time of objection generally see su¬ 
pra § 117. 

General or specific objections and 
statement of grounds generally see 
supra S 124. 

Time for motion see infra S 139. 

Where the objection is on one 
ground and the motion to strike the 
evidence is on another, the motion 
is properly denied.—^Marendino v. 
Spitz, 3 A.2d 601, 121 N.J.Law 556— 
64 C.J. p 212 note 7 [b]. 

Where objectipn to question was 
general and apparently , was not made 
until after witness answered, motion 
to exclude evidence was properly 
overruled.—Spurling v, Fillingim, 12 
So.2d 740, 244 Ala. 172. 


Where party stood on general ob¬ 
jection to document as a whole, 
knowing contents and conceding parts 
thereof were competent, overruling 
motion to strike document was not 
error.—^Klaber v. Lahar, Mo., 63 S.W. 
2d 103. 

Where a running objection to evi¬ 
dence was granted to plaintiff and 
subsequently an understanding was 
entered into between the parties 
which was Interpreted by court to 
mean that only ground of objection 
which was covered by the running 
objection was that the evidence of¬ 
fered was hearsay, and plaintiff ac¬ 
quiesced in that Interpretation of 
the arrangement, plaintiff could not 
after the taking of the testimony 
was completed, have the testimony 
stricken on ground that it did not 
comply with the best evidence rule. 
—^U. S. V. Aluminum Co. of America, 
D.C.N.Y., 3’5 P.Supp. 820. 

3a N.Y.—^Terwilliger v. Long Island 
R. Co., 136 N.Y.S. 733, 162 App.Div. 
168, affirmed 102 N.E. 1114, 209 N. 
Y, 622. 

Refusal to strike all of testimony 
of physician was not error, where it 
was not shown whether physician 
was testifying as an expert or as a 
regular attending physician, where 
no objection had been made during 
his examination, and jury was in¬ 
structed to disregard any of his opin¬ 
ions based on anything other than his 
own examination of insured.—Equi¬ 
table Life Assur. Soc. of U. S. v. Bur¬ 
ton, 4 N.E.2d 706, 63 Ohio App. 241. 

31. Cal.—Price v. Price, 163 P.2d 
501, 71 Cal.App.2d 734. 

Mo.—^Doherty v. St. Louis Butter Co., 
98 S.W.2d 742. 389 Mo. 996. 

Absence of surprise 

Where admission of evidence did 
not work a surprise, motion to strike 
was properly denied where evidence 
was admitted without objection.— 
Scarlett v. Young, 185 A- 129, 170 
Md. 858. 

32. Iowa.—Walrod y. Webster Coun- 
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ty, 81 N.W. 698, 110 Iowa 349, 47 U 

R. A. 480. 

64 C.J. p 213 note 11. 

33. Md.—^Lockerman v. Eastern 
Shore Trust Co., 126 A. 140, 146 
Md. 330. 

34. Cal.—^Kohlhauer v. Bronstein, 67 
P.2d 1078, 21 Cal.App.2d 4. 

Conn.—^D'Andrea v. Rende, 195 A. 
741, 123 Conn. 377. 

Ind.—Healey v. Healey, App., 109 
N.E.2d 101. 

Mo.—^Doherty v. St. Louis Butter Co., 
98 S.W.2d 742. 339 Mo. 996—Cof¬ 
fey V. S. S. Kresge Co., App., 102 

S. W.2d 181. 

64 C.J. p 213 note 10. 

Where questLous chlled for hearsay 
testimony, adverse party could not 
speculate on what testimony would 
be and then move to have it stricken 
when it turned out to be unfavorable. 
—'International Broth, of Boiler Mak¬ 
ers V. Rodriguez, Tex.Civ.App., 192 
S.W.2d 836, error dismissed. 

36. Pla.—Wicoma Inv. Co. v. Prld- 
geon, 188 So. 697, 137 Pla. 540. 
Iowa.—Fagen Elevator v. Pflester, 66 
N.W.2d 677. 

Mo.—^Doherty v. St. Louis Butter Co., 
98 S.W.2d 742, 339 Mo. 996—Wilson 
V. Bllck, App., 60 S.W.2d 673. 

Ohio.—^Lucente v. Philipedes, App.» 
i 68 N.B.2d 558. 

64 C.J. p 212 note 8. 

36. Minn.—^Tousley r. First Nat 
Bank, 193 N.W. 38, 166 Minn. 162. 

64 O.J. p 213 note 12. 

37. Ala.—Central of Georgia Ry. Co. 
V. Teasley, 65 So. 981, 187 Ala. 610. 

64 C.J. p 213 note 14. 

38. (N.Y.—^Hoffman v, Lehigh Valley 
R. Co., 177 N.Y.S. 140, 188 App.Div. 
414. 

64 C.J. p 213 note 15. 

39. Iowa.—Neddermeyer v. Craw¬ 
ford County, 176 N.W. 339, 190 
Iowa 883. 

64 CJ. p 213 note 16. 

40. Mo.—^Jackson v. Curtlss-Wright 
Airplane Co., 68 S.W.2d 716, 334 
Mo. 805. 

64 C.J. p 213 note 17, 
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is given to object before the question is answered 
where the evidence is admitted on condition that it 
will be connected with other evidence so as to make 
it admissible, but is not so connected or \vhere 
the incompetency of a witness is not known or dis¬ 
coverable by ordinary inquiry, when his testimony 
is given.‘*3 It has been held that the court may 
grant a motion to strike evidence received without 
objection, where the failure to object was caused 
by mistake or inadvertence,^4 where the incompetent 
evidence is clearly damaging,45 or where the adverse 
party is not prejudiced by the failure to object, and 
the objection, if secondarily made, could not have 
been obviated.4® 

Discretion of court. Whether a motion to strike 
evidence admitted without objection shall be granted 
or refused generally rests in the sound discretion 


of the court,47 and although a party may not insist 
on the exclusion of such evidence and the denial 
of the motion will not ordinarily constitute an abuse 
of discretion,48 the court may, in the exercise of 
its discretion, strike it on motion,4® even though 
the motion to strike is not made until all the evi¬ 
dence is in.o® 

§ 137. Persons Entitled to Make Motion 

Although there is authority to the contrary, as a 
general rule, in the absence of a statute otherwise pro¬ 
viding, the right to have an answer stricken for want 
of responsiveness is available only to the party asking 
the question; but the opposite party may move on 
grounds going to its legality. 

Although there is authority to the contrary,51 as 
a general rule, in the absence of a statute providing 
otherwise, the right to have an answer52 or a part 


A hearsay answer was properly ex¬ 
cluded on motion although the ques¬ 
tion was not objected to.—Norwood 
Transp. Co. v. Bickell, 92 So. 464, 207 
Ala. 232. 

41. D.C.—Globe Furniture Co. v. 
Gately, 279 P. 1005, 51 App.D.C. 
367. 

42. Mass.—Solomon v. Dabrowski. 
3 N.E.2d 744, 295 Mass. 358, 106 
A.L.R. 464. 

64 C. J. p 213 note 19. 

43. Pa.—^Loveridge v. Hill, 96 N.T. 
222—^Robinson v. <Snyder, 25 Pa. 
203. 

The testimony of plaintiff as to 
reasonable market value of property 
was properly excluded on motion, 
even though there had been no time¬ 
ly objection, where it later appeared 
in progress of trial that plaintiff did 
not possess competent knowledge and 
information on which to base his 
opinion.—^Bradford v. Harris, 87 So. 
2d 677, 251 Ala. 886. 

44. N.T.—^Miller v. Montgomery, 78 
N.T. 282—Matter of Burke, 5 Redf. 
Suit. 369. 

45. N.T.—Archibald v. Hill Sana¬ 
torium, 201 N.Y.S. 86, 121 Misa 
198. 

64 C.J. p 213 note 22. 

Party prejudiced by admissiou of 
illegal testimony without objection 
when offered may Insist on exclusion 
of such evidence unless objection has 
been explicitly waived.—Wilson v. 
Nashville. C. & St. L. Ry., 65 S.W.2d 
637, 16 TenmApp. 695. 

46. N.T.—In re Kent’s Will, 165 N. 
Y.S. 894, 169 AppJHv. 888, 15 Mills 
461. 

47. Ala.—W. T. Rawleigh Co. v. 
Hannon, 16 So.2d 800, 245 Ala. 266. 

Ark.—Corpus Jhrls quoted iu Ameri¬ 
can Workmen v. Ledden, 120 S.W. 
2d 846, 348, 196 Ark. 902. 


Cal.—^Trancoso v. Trancoso, 216 P. 

2d 172, 96 Cal.App.2d 797. 

Mass.—Solomon v. Dabrowski, 3 N. 
E.2d 744, 295 Mass. 358, 1Q6 A.L.R. 
464. 

Minn.—^Hubbard v. Montgomery 

Ward & Co., 21 N.W.2d 229, 221 
Minn. 133. 

N.C.—Stein v- Levins. 171 S.E. 96. 
205 N.C. 302. 

N.D.—Corpus Juris cited in Umph- 
rey v. Deery, 48 N.W.2d 897, 911, 
78 N.D. 211. 

S.C.—In re Llmehouse’s Estate, 16 S. 
E.2d 1, 198 S.C. 15—Fabian v. 
Rephan, 7 S.E.2d 223, 192 S.C. 483. 
Tex.—^Dallas Ry, & Terminal Co. v. 
Wells, Clv.App., 60 •S.W.2d 485, 
error refused. 

64 C.J. p 214 note 25. 

No duty on Judge 
A judge may in his discretion 
strike out evidence after it has gone 
to the jury without opposition, but 
it Is not his duty to do so except 
in cases where the ground of ob¬ 
jection was unknown at the time of 
admission and could not have been 
discovered with ordinary diligence, 
and even in such case if the court re¬ 
fuses to do what is right and legal, 
it has been held that the party en¬ 
dangered by the error can get it on 
the record in a reviewable shape only 
by a written prayer for instructions 
in the charge.—Robinson v. Snyder, 
25 P€u 203. 

S^vlded no hasdshlp befalls party 
introducing evidence admitted with¬ 
out exception, court may reconsider 
its admission and strike it.—Walsh 
V. Justice of Dist. Ct. of Springfield, 
9 N.E.2d 556, 297 Mass. 472—Crowley 
V. Swanson, 186 N.E. 46. 283 Mlass. 
82. 

Denial based on erroneous belief 
Denial of motion to strike evidence 
which trial judge believed had been 
properly admitted was not error as 
based on Judge’s mistaken belief that 
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I he could not grant motion because 
evidence vras received in evidence 
without objection.—^Trancoso v. Tran¬ 
coso, 216 P.2d 172, 96 Cal.App.2d 797. 

Where allegedly incompetent part 
of partially competent writing was 
introduced without objection, deny¬ 
ing motion to strike was within 
judge’s discretion.—^Federal Crude Oil 
Co. V. Yount-Lee Co., Tex.Civ.App., 
73 S.W.2d 969, error dismissed and 
certiorari denied 55 S.Ct 655, 295 U. 
S. 741, 79 L.Ed. 1687. 

48. Fla.—Wicoma Inv, Co. v. Prid- 
geon, 188 So. 597, 137 Fla. 640. 

N.D.—TJmphrey v. Deery, 48 iKr.W.2d 
897, 78 N.D. 211. 

Tex.—^Dallas Ry. & Terminal Co. v. 
Wells, Civ.App., 60 S.W. 2d 485, er¬ 
ror refused. 

49. Ark.—Corpus Juris quoted in 
American Workmen v. Ledden, 120 
S.W.2d 346, 348, 196 Ark. 902. 

Cal.—^Trancoso v. Trancoso, 216 P. 

2d 172, 96 Cal.App.2d 797. 

64 C. J. p 214 note 28. 

60. Ark.—Corpus juris quoted in 
American Workmen v. Ledden, 120 
S.W.2d 346, 348, 196 Ark. 902. 

64 C.J. p 214 note 29. 

Time for motion generally see infra 
S 139. 

61. Mo.—Rubinstein v. New York 
Life Ins. Co., App., 153 S.W.2d 760. 

52. Ala.—Corpus Juris cited in 
Ivory V. State, 186 So. 460, 462, 
237 Ala. 844. 

CaL—^Keller v. Cleaver, 67 P.2d 131, 
20 Cal.App. 2d 364. 

Ga.—^Albany Federal Sav. & Loan 
Ass’n V. Henderson, 31 S.E.2d 20, 
198 Ga, 116. 

Ind.—^McCord v. Strader, 86 N.E.2d 
441, 221 Ind. 889—Heinrich v. Ellis, 
48 N.E.2d 96, 113 Ind.App. 478. 

64 C.J. p 214 note 81. 

Right to object in general see supra 
I 118. 
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thereof 53 stricken for want of responsiveness is 
available only to the party asking the question; but 
the opposite party may move to exclude evidence 
on grounds going to its legality. 

§ 138. Evidence Elicited or Introduced by 
Party Moving to Strike 

As a general rule, a party eliciting a statement from 
a witness cannot move to strike it because it proves 
unfavorable to him, even though it Is inadmissible. 

As a general rule, a party eliciting a statement 
from a witness cannot move to strike it because it 
proves unfavorable to him, even though it is inad- 
missible.55 It has been held that a party offering a 
writing in evidence without specifically stating that 
a part is to be introduced and a part excluded cannot 
complain of the refusal of the court to withdraw the 
latter part from the consideration of the jury.B6 


§ 139. Time for Motion 

a. In general 

b. Premature motion 

a. In General 

Inexcusable delay In moving to strike objectionable 
evidence is a ground for denying the motion, and ordi¬ 
narily the motion must be made at the time the evl- 
dence Is introduced, or as soon as its objectionable char¬ 
acter becomes apparent, but the court may, In the exer¬ 
cise of a sound discretion, grant the motion notwith¬ 
standing delay. 

When a motion to strike must be made, in order 
to be timely, may depend on the situation presented 
in a given case,57 and it has been declared that 
there should be no strict rule.^s However, inex¬ 
cusable delay in moving to strike objectionable evi¬ 
dence is ground for den 3 n[ng the motion.®^ Ordi¬ 
narily a motion to strike objectional testimony must 
be made at the time the testimony is given,®® if 
the objection to the testimony is ^en apparent.®i 


xrnxesponslve answer lield subject 
to exclusion on motion of interroga¬ 
tor.—^Birmingham Elec. Co. v. Ech¬ 
ols, 32 So.2d 374, 83 Ala.App. 234, cer^ 
tiorari denied 32 Bo.2d 379, 249 Ala. 
589. 

63. Ind.—^McCord v. Strader, 8*6 N.E. 
2d 441, 221 Ind. 389—Heinrich v. 
Ellis, 48 N.E.2d 96, 113 Ind.App. 
478. 

Form and requisites of motion to 
strike evidence admissible in part 
see infra § 143. 

64. Ala.—Whiddon v. Malone, 124 
So. 516, 220 Ala. 220. 

66. U.S.—^Public Utilities Corpora¬ 
tion of Arkansas v. Oliver, C.C.A. 
Ark., 64 F.2d 60. 

D.C.—Lewis v. Shifters, Mun.App., 
A.2d 269. 

Mo.—Heed v. Prudential Ins. Co., 73 
S.W.2d 1027, 229 Mo.App. 90. 
Waiver of objections to evidence 
elicited or Introduced by objecting 
party see supra § 116. 

The rule that the court may strike 
incompetent testimony, such as hear¬ 
say, on proper motion, even when 
brought out on cross-examination, 
does not mean that an attorney may 
in every case elicit facts from a wit¬ 
ness on cross-examination and then 
object to them if unsatisfactory.— 
Neal V. dark, 19 S.E.2d 473, 199 S. 
C. '813. 

Testimony "advertently^ elicited 
Where plaintiffs answer that phy¬ 
sician made a certain statement to 
him concerning his eyes was respon¬ 
sive to question asked by defendants* 
counsel on cross-examination, court 
properly overruled objection by de¬ 
fendant to such testimony on the 
ground of hearsay since it was '*ad- 
vertently'* elicited by defendants.— 


I International Broth, of Boiler Makers 

V. Rodriguez, Tex.Civ.App., 193 S. 

W. 2d 836, error dismissed. 
Testimony as to dronmstanoes of 

execution of written instrument held 

erroneously stricken where testimony 

was elicited by party moving to 

strike.—^Meske v. Wenzel, 20 N.W. 

2d 654, 247 Wis. 598. 

66. Kan.—Ellis v. Penny, 245 P. 
1044, 121 Kan. 91. 

67. Wash.—Seth v. Department of 
Labor and Industries, 152 P.2d 973, 
21 Wash.2d 391. 

68. Wash.—Seth v. Department of 
Labor and Industries, supra. 

59. Idaho.—Hall v. Boise Payette 
Lumber Co., 125 P.2d 311, 63 Idaho 
386. 

Mo.—^Rubinstein v. New York Life 
Ins. Co., App., 168 S.W.2d 760— 
Weil Clothing Co. v. National Gaj> 
ment Co., App., 148 S.W.2d 686. 

N.J.—^Hensgen Bros. v. Grip, 80 A. 
2d 207, 13 N.J.Super. 106. 

Pa.—^Burger v. Paul, Com.Pl., 6 
Sch.Reg. 298. 

S.C.—Drayton v. Industrial Life & 
Health Ins. Co., 31 S.E.2d 148, 
20'5 S.C. 98. 

Tex,— Corpus Juris quoted in Mag¬ 
nolia Petroleum Co. v. Johnson, 
Civ.App.. 176 S.W.2d 774, 778— 
Corpus Jnxis quoted in Traders & 
General Ins. Co. v. Wright, Civ. 
App., 95 S.W.2d 763, 766, affirmed 
Wright V. Traders & General Ins. 
Co., Com.App., 123 S.W.2d 314. 

Wash.—Seth v. Department of Labor 
and Industries, 152 P.2d 976, 21 
.Wash.2d 691. 

64 C.J. p 216 note 37. 

Motion to strike made after evidence 
is admitted without objection see 
supra S 136. i 


Time for: 

Motion to suppress deposition see 
Depositions § 101. 

Objections to evidence generally 
see supra §§ 117-119. 

60. Ala.—^Mobile & O. R. Co. v. 
Williams, 147 So. 819, 226 Ala. 641, 
certiorari denied 64 S.Ct. 71, 290 

U. S. 6'63, 78 L.Ed. 638. 

Md.—Gwynn Oak Park v. Becker, 10 
A.2d 625, 177 Md. 528. 

N.J.—^In re Petagno, 48 A.2d 909, 24 
N.J.Misc. 279—^Den Bleyker v. Pub¬ 
lic Service Co-ordinated Transport, 
Sup., 164 A. 696, 11 N.J.Mlsc. 101. 
Tex.— Corpus Juris cited in Collins 

V. Smith, 176 S.W.2d 407, 408, 142 
Tex. 36— Corpus juris quoted lu 
(Magnolia Petroleum Co. v. John¬ 
son, Clv.App., 176 S.W.2d 774, 778 
— Corpus Juris quoted in Traders 
& General Ins. Co. v. Wright, Civ. 
App., 95 S.W.2d 763, 763, affirmed 
Wright V. Traders & General Ins. 
Co., Com.App., 123 S.W.2d 314. 

Wash.—Sweazey v. Valley Transport, 
107 P.2d 667, 3 Wash.2d 324, 140 
A.L.R. 1, opinion adhered to 111 
P.2d 1010, 3 Wash.2d 324, 140 A. 
L.R. 20. 

34 C.J. p 215 note 88. 

61. N.J.—^Den Bleyker v. . Public 
Service Co-ordinated Transport, 134 
A. 696, 11 N.J.Mlsc. 101. 

Tex.— Corpus Jtiris cited in Collins 
V. Smith, 176 S.W.2d 407, 408, 142 
Tex. 86— Corpus Juris quoted in 
Magnolia Petroleum Co. v. John¬ 
son, <3iv.App., 176 S.W.2d 774, 778 
—Corpus Juris quoted in Traders 
& General Ins. Co. v. Wright, Civ. 
App., 95 S.W.2d 753, 766, affirmed 
Wright V. Traders & General Ins. 
Co., Com.App., 123 SwW.2d 814. 

64 C.J. p 21'5 note 89. 
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If the objection goes to the competency of the 
witness it has been held that it is too late to move 
to strike after the close of the testimony,or after 
the witness has been cross-examined at length with 
respect to the matter concerning which he is in¬ 
competent to testify.'^S However, it has also been 
held that, where the court permits incompetent 
testimony to be introduced over proper objection, a 
motion to exclude such testimony made after the 
party objecting has cross-examined the witness is 
not too late,*^® and that it is error to deny a motion 
to strike the testimony of plaintiff, an incompetent 
witness, made after he has been examined and cross- 
examined, but before he has closed his evidence 
in chief.*® Where the court overrules an objection 
to testimony "for the present” it has been held that 
the objecting party may move to exclude the ob¬ 
jectionable testimony at any stage of the proceedings 
before the cause is submitted to the jury,*i and in 
some jurisdictions, it has been held that it is error 
to deny a motion, made at any stage of the cause, 
to exclude illegal evidence, or irrelevant evidence 
which may embarrass the cause or mislead the 
jury.** 

Discretion of court. While the court may prop¬ 
erly refuse to strike evidence when the motion is 
not made in due time, it may, in the exercise of a 
sound discretion, grant the motion notwithstanding 


the delay,** and it may do so at any time during the 
day of trial, although the parties have rested,*^ at 
the close of plaintiffs case,** after the closing argu¬ 
ments,*® or, in fact, at any stage of the case.**^ 

Nunc pro tunc order after judgment. It has been 
held improper for the court, after judgment, to 
sustain a motion to strike evidence, and enter the 
order nimc pro tunc as of a date during the trial.** 

Where no timely objection to question is made 
and the answer given by a witness is responsive to 
the question asked, it has been held that a motion to 
strike made after the answer is given comes too 
late.** 

b. Premature Motion 

A motion to strike evidence Is premature If ad¬ 
dressed to evidence, the competency or relevancy of 
which may thereafter be made to appear. 

A motion to strike evidence is premature if ad¬ 
dressed to evidence, the competency or relevancy 
of which may thereafter be made to appear;*® and, 
while a motion, at any stage of the trial, to strike 
evidence for mere insufficiency is not commendable 
practice,*1 a motion to strike made before the party 
introducing the evidence has concluded his case, and 
before it is obvious that he cannot supply any de- 
I ficiency, is premature and erroneous.** 


77. Ala.—-Newsom v. Huey, S6 AJa. 

87. 

64 C.J. p 216 note 56. 

78. Ark.—^Poinsett Lumber & Mfgr. 
Co. V. Trailer, 176 S.W. 622,' 118 
AJk. 128. 

Minn.—^Brown v. Morrill, 48 N.W. 
328, 45 Minn. 483. 

79. Mo.—^Rodefer v. Gransre Mut. 
Ins. Co. of Lewis County, App., 91 
S.W.2d 112. 

80. Mo.—SaeteUe * ▼. Metropolitan 
Life Ins. Co., 81 Mo.App. 609. 

64 C.J. p 216 note 66. 

81. Tex.—Johnson v. HodSTSS, Civ. 
App., 121 -SwW.Sd 871, error dis¬ 
missed. 

88. Ark.—Oorpns JueIs guoted In 
American Workmen v. Ledden, 120 
8.W.2d 346, 848, 196 Ark. 902. 

64 C. J. p 216 note 66. 

Testimony admitted wLtliout objee- 
tion. 

Party prejudiced by admission of 
nie^ testimony without objection 
when offered, may insist on exclusion 
of suoh evidence from jury at any 
time before their retirement from 
bar, unless objection has been expli¬ 
citly waived.—Wilson v. Nashville, C. 
& St. L. Ry., 65 S.W.2d 667, 16 Tenn. 
App. 695. 

83. Iowa.—Glatstein v. Orund, 61 N. 
W.2d 162, 243 Iowa 54L 


IN.C.—Stein v. Levins, 171 8J3i. 96, 
206 N.C. 302. 

64 C. J. p 216 note 60. 

84. Iowa.—Moody v. Dillemuth, 93 
N.W. 360, 119 Iowa 872. 

85. Miss.—-Dyson v. Baker, 64 Miss. 
24. 

86 . N.H.—^Probate Judge ▼. Stone, 44 
N.H. 693. 

87. lU.—Wllbom V. Odell, 29 HI. 
456. 

88 . Tex.—^Reed v. Robertson, 166 S. 
W. 196, 106 Tex. 66. 

64 C.J. p 216 note 68. 

89. Mo.—Golden v. Onerem, App., 
123 S.W.2d 617. 

Necessity for previous objection see 
supra 5 136. ' 

After a gnestion has been fully 
answered without objection from op¬ 
posing counsel, a motion to strike it 
is too late.—^In re Petagno, 48 A.2d 
909,. 24 N. J.Misc. 279. 

MotiLon after aaoth«r guestion 

(1) Motion to strike witness* an¬ 
swer not objected to was too late, 
where motion was not made until 
witness had answered another ques¬ 
tion.—Lanahan v. Hydraulic-Press 
Brick Co., Mo.App., 65 S.W.2d‘827. 

(2) So, where trial judge asked 
guestion of one of defendants wheth¬ 
er liability insurance was in force 
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at time of the accident, motion to 
strike witness' affirmative answer 
made after another guestion had been 
asked, on ground that it asked for a 
conclusion of law, was too late.— 
Bachand v. Vidal, 101 N.13.2d 384, 328 
Mass. 97. 

90. N.J.—Sanders v. Hudson & M. 
R. Co., 3 A2d 86. 121 N.J.Law 406, 
affirmed 6 A.2d 686, 122 N.J.Law 
376—Keber v. American Stores Co., 
184 A. 795, 116 N.J.Law 487. 

64 C.J. p 216 note 67. 

91. U.S.—Bates v. Oregon-American 
Lumber Co., C.C.AOr., 296 P. 1. 

98. U.G.—Bates v. Oregon-American 
Lumber Co., supra. 

64 C.J. p 216 note 69. 

Testimony regulrlng supplementatloA 
Ordinarily, where there is testi¬ 
mony which is incompetent, unless 
supplemented by other testimony, the 
trial court may assume for the time 
being that supplemental testimony 
will be produced before the party 
closes his case; and, hence, error 
cannot be predicated on refusing to 
strike the testimony before such sup¬ 
plemental testimony is either fur¬ 
nished or the case is closed without 
it.—Sanders v. Hudson & M. R. Co., 
3 A.2d 86, 121 N.J.Law AO'S, affirmed 
6 A.2d 886, 122 N.J.Law 376—Keber 
V. American Stores Co., 184 Au 796, 
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§ 140. Form and Requisites of Motion 

A motion to strike must be sufficiently definite and 
directed with precision to the matter sought to be 
stricken. 

A motion to strike evidence is properly denied 
if it is not sufficiently definite.^ ^ The motion must 
be directed with precision to the matter sought to 
be stricken and not impose on the court the duty 
of sifting through the evidence to pick out matters 
within a general description;^^ but, where the ad¬ 
verse party could not have been misled as to the 
evidence objected to, there is no error in striking 
on a general motion.^5 ^ motion to strike "that 


answer” or "the answer” is ordinarily limited to 
the last answer of the witness prior to a motion.^^ 

§ 141. -Statement of Grounds in General 

A motion to strike evidence must specificaiiy assign 
a tenable reason therefor, and a motion may properly 
be denied where it merely uses general terms or states 
no ground therefor, but the court is not precluded from 
excluding improper evidence, although no grounds are 
stated. 

A motion to strike evidence must specifically as¬ 
sign a tenable reason therefor,®^ and a motion may 
properly be denied where it merely uses general 
terms^* or states no groimd therefor,®® especially 


116 N.J.Law 437—64 C.J. p 216 note 
69 [a]. 

93. Ala.—^Arrick v. Fanning, 47 So. 
2d 708, 85 Ala.App. 409. 

Cal.—^People v. Lang Transp. Corp., 
110 P.2d 464, 4r8 Oal.App.2d 134. 

HI.—Graham v. Dressen, 10 N.B.2d 
843, 292 Ill.App. 15. 

Md.—(Manor Coal Co. v. Baldhumaa, 
199 A. 634, 174 Md. 463—Crowther 

V. Hirschmann, 197 A. 868, 174 Md. 
100—Scarlett v. Young, 186 A. 129, 
170 Md. 358—^Hohman v. Hohman, 
165 A. 812, 104 Md. 594. 

Minn.—^Timmerman v. March, 271 IN'. 

W. 697, 199 Minn. 870. 

Mo.—Owens* Estate v. Owens, App., 
107 S.W.2d 160. 

64 C.J. p 216 note 70. 

Siatement of ooimsOl 
Attorney's statement at conclusion 
of trial that there were objections 
made on both sides and that ruling 
was made reserving privilege of 
counsel to move to strike testimony, 
and that attorney did not deem those 
matters of importance with respect 
to testimony, and that he did not 
know whether or not court desired to 
pay attention to them, was not spe¬ 
cific motion to strike testimony com¬ 
plained of.—Agoure v. Spinks Realty 
Co., 42 P.2d 660, 5 Cal.App.2d 444. 

94. Cal.—^Rose v. State, 123 P.2d 505, 
19 Cal. 2d 713, followed in Betten¬ 
court V. State, 123 P.2d 525, 19 Cal. 
2d 876, Brandon v. State, 123 P.2d 
•525, 19 Cal.2d 877, Jones v. State,! 
123 P.2d 526, 19 Cal.2d 874 ahd 
laughlin y. State, 123 P.2d 526, 19 
Cal.2d 875—Bates v. Newman, App., 
264 P.2d 197—^Toomes v. Nunes, 76 
P.2d 94, 24 Cal.App.2d 395. 

HI.—O’Donnell v. Travelers Ins. Co., 
74 N.E.2d 785. 382 IlLApp. 222— 
Graham v. Dressen, 10 N.lC.2d 843, i 
292 IlLApp. 15. 

Ind.—^MueUer v. MueUer, 78 N.BL2d 
667, 118 Ind.App. 274. 

Kan.—(Moseley v. Garden City Irr. 
Power Co., 152 P.2d 799, 159 Kan. 
194. 

Md.—Manor Coal Co. v. Bal<^umas, 
199 A. 534, 174 Md. 453—Crowther 
V. Hirschmann, 197 A. 368, 174 
Md. 100—Scarlett v. Young, 185 


A. 129, 170 Md. 858—Hampson v. 
Brundlge, 176 A. 472, 168 Md. 59 
—Hohman v. Hohman, 165 A. 812, 
164 Md. 694. 

Minn.—^Timmerman v. March, 271 N. 

W. 697, 199 Minn. 376. 

Mo.—Schwlnegruber v. St. Louis Pub¬ 
lic Service Co., App.. 241 S.W.2d 
782—Owens’ Estate v. Owens, App., 
107 S.W.2d 150. 

N.J.—Beam v. Kent, 69 A.2d 569, 3 N. 
J. 210—^Paparazzo v. Perkel, 84 A. 
2d 11. 16 N.J.Super. 128. 

N.D.—Hoffer v. Burd, 49 N.W.2d 282, 
78 N.D. 278. 

Pa.—Gerhart v. East Coast Ooacdi Co., 
166 A. 564, 310 Pa. 535—Bright v. 
Stettenbauer, Com.PL, 32 Berks 
Co. 154, reversed on other grounds 
15 A.2d 676, 839 Pa. 545—Drulyk v. 
Woltz, Com.Pl., 28 DeLOo. 818. 

Tex.—^Poley Bros. Dry Goods Co. v. 
Settegast, Civ.App., 183 S.W.2d 
228, error refused. 

64 a J. p 216 note 71. 

Kvldenoe admitted without ohjeetlon 
One who asks to have excluded 
evidence whl<^ has been admitted 
without objection must recall and 
point out distinctly the exceptionable 
answers or statements or the court 
may properly overrule the motion to 
exclude.—^MqNeir v. Greei>Hale Chin¬ 
chilla Ranch, 74 S.E.2d 15'5, 194 Ya. 
623. 

When answer is not Inoompeteat 
In toto, party objecting to witness* 
answer as being Incompetent must 
particularize as to the incompetent 
matter which should be stricken.— 
Moseley v. Garden City Irr. Power 
Co., 152 P.2d 799, 159 Kan. 194. 

Xt Is B 0 t 'neoessary that the testt> 
mony he net ont Tsrhatlm, if the ob¬ 
jectionable testiinony is clearty indi¬ 
cated.—Wade Whitsltt, 9 Tenn. 

App. 485. 

Metloas held not too general 

(1) Where praeUcally all testimony 
of doctor as to future results of 
skull fra^re, which was received in 
6vldence''after controversy over Inad¬ 
missibility of evidence, related to 
possibilities, motion to strike without 
specification of questions or answers 
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was not too general.—Emerson v. 
Twin State Gas & Electric Co., 174 
A. 779, 87 N.H. 108. 

(2) Other motions.—^Trader db Gen¬ 
eral Ins. Co. V. Rhodabarger, Tex. 
Civ.App., 93 S.W.2d 1180, error dis¬ 
missed. 

95. Md.—^Taylor v. Commissioners 
of Perryvllle, 104 A. 475, 132 Md. 
412. 

99. T7.S.—Northern Central Coal Co. 
V. Milbum, Mo., 205 F. 270, 123 C. 
O.A. 450. 

Iowa.—Nehring v. Smith, 49 N.W.2d 
831, 243 Iowa 225. 

97. Cal.—Toomes v. Nunes, 75 P.2d 
94, 24 Cai.App.2d 395. 

Ind.—^Mueller v. Mueller, 73 N.E.2d 
667, 118 Ind.App. 274. 

Mich,—Case v. Klute, 278 N.W. 721, 
283 Mich. 581. 

N. J.—^First Nat. Bank of Toms Riv¬ 
er V. Levy, 16 A.2d 555, 125 N.J. 
Law 458. 

64 C J. p 217 note 74. 

XSotlon hold snAoienlly speoifle In 
stating grounds of objection^ 
n.S.—Nashville, C. db St L^ By. Co. 

V. York, C.C.A-Tenn., 127 F.2d 596. 
Cal.—Collins v. Hodgson, 42 P.2d 

700, 5 CaLApp.2d 366. 

98. CaL—Toomes v. Nunes, 75 P.2d 
94, 24 CaLApp.2d 895. 

HL—O’Donnell v. Travelers Ins. Co., 
74 N.E.2d 785, 882 IlLApp. 222. 
Tex.—Cessao y. Leger, Civ.App., 214 
S.W.2d 969, refused no reversible 
error. 

84 C. J. p 217 note 75. 

ICottOB to strike questloxi. aaid. an¬ 
swer Showing plaintiff to he in^ 
snzed, on grround that question and 
answer were improper, and without 
assigning as error fact that question 
and answer disclosed plaintiffs were 
insured, was properly overruled.— 
Toomes v. Nunes, 75 P.2d 94, 24 Cal. 
App. 2d 895. 

99. Mo.—^Leingang v. Geller, Word 
& Hasner Hardware Co., 78 S.lY.2d 
256, 385 Mo. 549—Taylor v. Kelder, 
88 S.W.2d 486, 229 Mo.App. 1117— 
Rowlaaid v. Boston Ins. Co., 55 & 

W. 2d 1011, 227 MO.APP. 597. 
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where it is not apparent that the evidence should be 
stricken.1 If the objection is made on the ground 
of variance between the pleadings and proof, it must 
point out wherein the variance consists.^ The mo¬ 
tion must include all the similar objectionable evi¬ 
dence offered on the subject by either party during 
the trial.^ Where a motion to strike evidence is 
made on several grounds stated in the conjunctive, 
it need not be denied where only a part of the 
grounds are well taken.'* 

Right to exclude where motion states no ground. 
While, as considered supra this section, there is no 
error in denying a motion .to strike which states no 
ground therefor, the court is not precluded from 
excluding improper evidence, although no grounds 
are stated.® 

Insufficient previous objection. It has been held 
that a motion to strike is properly denied where only 
a general objection was made to the evidence at the 
time it was offered, even though the motion specifies 
the correct groimd.® 

§ 142. -Scope and Questions Raised 

The statement of a particular ground for a motion 
to strike Is limited to the ground specified, and Is a 
waiver of all other grounds; a motion to strike an 
answer does not reach an objection that the answer 
Is not responsive. 

The statement of a particular ground for a motion 


to strike is limited to the ground specified,*^ and is a 
waiver of all other grounds.® A motion to strike 
the answer of a witness, without stating the 
grounds,® or stating grounds other than unrespon- 
siveness,^® does not warrant striking the answer as 
unresponsive. However, a statement that certain 
evidence is in its nature hearsay, and is not sup¬ 
ported by a proper foundation, is sufficient to raise 
the question of its competency.^^ Where a question 
asked, objected to, and ruled on is proper, a motion 
to strike has been held to present the legal issue 
of the propriety of the answer.^® 

§ 143. -Evidence Admissible in Part or 

for Particular Purpose 

A motion to strike evidence Is too broad where a 
part thereof Is admissible and the motion does not point 
out the particular part objected to, and, while the court 
may in Its discretion strike as much of the evidence 
as Is Inadmissible, It is under no duty to separate the 
good frorh the bad, and ordinarily will deny the motion. 

A motion to strike evidence is too broad where a 
part thereof is admissible and the motion does not 
point out specifically the particular part objected 
to.i® Under such circumstances, while the court 
may in its discretion strike as much of the evidence 
as is inadmissible,^* it is under no duty to separate 
the good from the bad,^® and as a general rule will 
deny the motion,l® although this rule is inapplicable 


N. J.—^Pirst Nat. Bank of Toms Klver 
V. Levy, 16 A.2d 556, 125 N.J.Law 
458. 

1. Mo.—^Taylor v. Kelder, 88 S.W.Sd 
436, 229 Mo.App. 1117. 

2. Ill.—Flanagran v. Wells Bros. Co., 
86 N.E. 609, 237 lU. 82, 127 Am. 

S.H. 315. 

64 C.J. p 217 note 76. 

Materiality of variance under statute 
Under a statute providing that no 
variance between the allegation in a 
pleradlng and the proof shall be deem¬ 
ed material unless it has actually 
misled the adverse party to his prej¬ 
udice, and that whenever it shall be 
alleged that a party has been so mis¬ 
led, that fact shall be proved to the 
satisfaction of the court, and in what 
respect he has been misled and the 
court may then order the pleading to 
be amended on such terms as shall be 
just, where no motion is made to 
require the adverse party to amend 
his pleading, a motion to strike tes¬ 
timony on the ground of variance 
which makes no suggestion that mov¬ 
ing party was misled or taken by 
surprise by the testimony and does 
not contend that the variance was 
material does not comply with the 
statute and is properly denied.— 
Drayton v. Industrial Life Sc Health 
Ins. Co., 31 S.E.2d 148, 205 S.a 98. | 


3. Ind.—^Freeman v. Hutchinson, 4« 
N.E. 16, 15 Ind.App. 639. 

N.T.—Daniels v. Smith, 29 N.E. 1098, 
130 N.T. -696, 3 Silv.A. 672. 

4. Cal.—U. S. Oil, etc., Co. v. Bell, 
96 P. 901, 158 Cal. 781. 

6 . Iowa.—In re Jahn»s WUl, 1-66 N. 

W. 1021, 184 Iowa 41’6. 

64 C. J. p 217 note 81. 

Exclusion on motion of court see in¬ 
fra $ 1'56. « 

6 . N.T.—Levin v. Russ^ 42 N.T. 
2'51. 

7. Ala.—^Towles v. Pettus, 12 So. 2d 
357, 244 Ala. 192. 

Ill.—O’Donnell v. Travelers Ins. CO., 
74 N.E.2d 735, 882 Ill.App. 222. 
Tex,—-England v. Pitts, Civ.App., 66 

S.W.2d 493, error dismissed. 

64 C.J. p 217 note 82. 

8 . Ala;—(Morrison v. Wright, 7 Port. 
67. 

Ark.—St. Louis, I. M. & S. Ry. Co. 
V. Blaylock, 176 S.W. 1170, 117 Ark. 
604, Aim.Cas.l917A 568. 

9. Wash.—Hertzog v. Star Logging 
Co.. 181 P. 806, 73 Wash. 197. 

10 . Tex.—England v. Pitts, Civ.App., 
66 SvW.2d 493, error dii^issed. 

11 . 'HI.—Chicago City R. Co. v. Mil¬ 
ler, 111 HLAPp. 446. 

12 . N.EL—^Emerson v. Twin State 
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Gas Sc Electric Co., 174 A. 779, 87 
N.H. 108. 

13. Mass.—^Bruyer v. P. S. Thorsen 
Co., 100 N.E.2d 684, 327 Mass. 684. 

N.J.—^Paparazzo v. Perkel, 84 A.2d 
11, 16 N.J.Super. 128. 

14. Mich.—Wolfe v. Marks, 2f69 N. 
W. 126, 277 Mich. 164. 

15. Ala.—^Lynn v. State, 84 So.2d 
602, 250 Ala. 384. 

16. U.S.—^U. S. V. 3.544 Acres of 
Land, More or Leas, Situate in Phil¬ 
adelphia County, C.C.A.Pa., 147 P. 
2d 696—U. S. V. Becktold Co., C.C. 
A.MO., 129 P.2d 473—Arizona Pow¬ 
er Corp. V. Smith, C.C.A.Ariz., 119 
F.2d 888. 

Ala.—American Sur. Co. of N. T. v. 
Hooker, 68 So.2d 469, 86 Ala.App. 
89, certiorari denied 58 So.2d 478, 
267 Ala. 288—Arrick v. Fanning, 47 
So.2d 708, 85 Ala.App. 409—^Baxter 
V. Wilson, 45 So.2d 474, 35 Ala.App. 
196, certiorari denied 45 So.2d 478, 
253 Ala. 501. 

cal.—Rose V. State, 123 P.2d 606, 
19 Cal.2d 71-3, followed in Betten- 
' court V. State, 123 P.2d 625, 19 Cal. 
2d 876, Brandon v. State, 123 P.2d 
525, 19 Cal.2d -877, Jones v. State, 
123 P.2d 526, 19 CEa.2d 874, and 
Laughlin V. State, 128 P.2d 626, 19 
OaL.2d 875—Metropolitan Water 
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v/here the admissible portion of the testimony is 
preliminary,^'^ or is a mere incident of the testi¬ 
mony and not controverted A® 

A motion to strike the whole answer of a witness 
because a part thereof is irresponsive or otherwise 
objectionable is properly denied,!^ although it has 
been held that the court may, in its discretion, strike 
an entire answer where the greater portion thereof 
is not responsive.20 A motion to strike evidence 
which is admissible for any particular purpose is 


properly denied nor is it error to deny a motion 
to strike evidence which is competent against one 
party, although not competent against his coparty.^^ 

Motion directed to part of answer. Where proper 
grounds therefor exist the court may, on motion, 
strike part of an answer^^ where the meaning of the 
part left is not changed thereby but it cannot 
strike qualifying words in the answer, thereby 
changing it into a positive statement,25 or strike a 
part of an answer so as to leave it unintelligible.^® 


Bist. of fiouthem California v. 
Adams, 116 P.2d 7, motion denied 
122 P.2d 267, 19 Cal.2d 463—Bates 
V. Newman, App., 2«4 P.2d 197 — 
Bowd V. Bowd, 245 P.2d 339, 111 
CaI.App.2d 760—People v. Bang 
Transp. Corp., 110 P.2d 4'64, 43 Cal. 
App.2d 134. 

Pla.—Wicoma Inv. Co. v. Pridgeon, 
188 So. 697, 137 Pla. 640. 

Qa.—Jackson v. Troup County, 27 
S.B.2d 343, 70 Ga.App. 68—Harris 
V. Berry, 174 B.E. 813, 48 aa.App. 
235. 

HI. —0*Bonnell v. Travelers Ins. Co., 
74 N.B.2d 736, 332 HLApp. 222. 

Ind.—^Mueller v. Mueller, 78 N.E.2d 
667, 118 Ind.App. 274—Town of 
Newburgh v. Jones, 68 N.E.2d 938, 
115 Ind.App. 820. 

Kan.—Bchamp v. City of Wichita, 
169 P.2d 402, 160 Kan. 4—Moseley 
V. Garden City Irr. Power Co., 1*62 
P.2d 799, 169 Kan. 194. 

Md.—Williams v. Graff, 71 A.2d 460, 
194 Md. 616, 28 A.Li.R.2d 106— 
E. P. Enoch Co. v. Johnson, 37 
’A.2d 901, 188 Md. 826—Blinder v, 
Monaghan, 188 A. 81, 171 Md. 77— 
American Stores Co. v. Herman, 
171 A. 64, 166 Md. 312. 

Mo.—Gladney v. Mutual Life Ins. 
Co. of N. T., App., 186 S.W.2d 688 
—^McNicholas v. Continental Bak¬ 
ing Co., App., 112 S.W.2d 849— 
Owens* Estate v. Owens, App., 107 
S.W.2d 160. 

Neb.—Neldeberg v. City of Omaha, 
247 N.W. 46, 124 Neb. 611. 

N.J.—^Lee^ V. Hudson & M. R. Oo., 
174 A. 637, 113 N.J.Law 366, af¬ 
firmed 17'8 A. 764, 116 N.J.Law 114. 

N.B.—Hoffer v. Burd, 49 N.W.2d 282, 
78 N.B. 278. 

Old.—State v. Planters Gin Co., 62 
P.2d 710, 17'6 Old. 886. 

Pa. —Wilson V. Metropolitan Petrole¬ 
um Corp., 188 A. 161, 324 Pfiu 321 
—Gerhart v. Eieust Coast Coach Co., 
1'66 A. 664, 810 Pa. 686—Bright v. 
Stettenbauer, Com.Pl., 32 Berks Co. 
164, reversed on other grounds 16 
•A.2d 676, 839 Pa. 646—Drulyk v. 
Woltz, Com.Pl., 28 DeLCo. 818. 

Tex.—^Bennett v. Hood, Civ.App., 238 
S.W.2d 687—Babney v. Keene, Civ. 
App., 196 S.W.2d 682, error refused 
no reversible error—^Foley Broa 
Bry Goods Co. v. Settegast, Civ. 


App., 133 S.W.2d 228, error refused 
—^Pure Foods Products v. Gibson, 
CivA-pp., 118 S.W.2d 926, error dis¬ 
missed—^Panhandle & S. P. R. Co. 
V. Ross, Civ.App., 80 S.W.2d 427. 
Vt.—Leblanc v. Beslandes, 90 A.2d 
802, 117 Vt. 248. 

Va«—^McNeir v. Greer-Hale Chinchilla 
Ranch, 74 S.E.2d 166, 194 Va. 623. 
64 C.J. p 217 note 86. 

Motion to strike the entire testi¬ 
mony of witness may not be granted 
if any part of the testimony is ad¬ 
missible.—^Leblanc v. Beslandes, 90 
A.2d 802, 117 Vt, 248. 

Motion that all questions on oross- 
examlnation be strlokMi was properly 
denied, where some of questions were 
proper.—Hayes v. Ogle, 21 P.2d 223, 
148 Or. 1. 

Where counsel on mating objection 
conceded that parts of document ob¬ 
jected to were admissible, and it did 
not clearly appear that in making the 
motion to strike he had abandoned 
his previously announced conviction 
that parts were admissible, the court 
was justified in denying the motion 
to strlka—Klaber v. Lahar, Mo., 63 
S.W.2d 103. 

17. Wash.—Pierce County ▼. Duffy, 
176 P. 670, 104 Wash. 426. 

64 C.J. p 219 note 87. 

18. Iowa—Amtle v. Craven, 80 N.W. 
396, 109 Iowa 846. 

19. Ala—Bank of Loretto v. Bobo, 
67 So.2d 77, certiorari denied 67 So. 
2d 90, 269 Ala 374. 

Ill.—^Montgomery v. Checker Taxi 
Co., 57 N.E.2d 231, 324 Ill App. 83. 
Ind.—MueUer v. Mueller, 78 N.B:2d 
667, 118 Ind.App. 274—Prudential 
Ins. Co. of America v. Robbins, 38 
N.B.2d 274, 110 Ind.App. 172. 

Md.—Wolfe V. State, for Use of 
Brown, 194 A 832, 173 Md. 103. 
Mo.—Smith v. Thompson, 142 S.W.2d 
70. 346 Mo. 602. 

N.T.—Crawford v. Nllan, 85 N.T.S.2d I 
83, 264 App.l>iv. 46, reversed on 
other grounds 46 N.E.2d 612, 289 
N.T. 444. 

N.B.— Corpus Juris cited in Nevland 
V. Njust, 51 N.W.2d 846, 861, 78 
N.B. 747—Paul v, St. Paul Fire & 
Marine Ins. Co., 263 N.W. 752, 64 
NJ>. 479. 
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Okl.—^Equitable Life Assur. Soc. of 
U. S. V. Robbins. 64 P.2d 273, 179- 
Okl. 1. 

64 C.X p 219 note 89. 

Where facts remain on which an 
opinion may properly be based after 
some of the facts assumed in a hy¬ 
pothetical question addressed to ex¬ 
pert witness have been eliminated by 
a subsequent ruling on motion to 
strike, it is not error to refuse to 
strike entire opinion, but it should 
go to Jury for what it is worth.— 
Town of Newburgh v. Jones, 68 N.E. 
2d 938, 115 IndApp. 320. 

Objectionable part already in evU 
denoe 

Admission of testimony was not 
error, where motion made was to 
strike entire answer, and first part 
of answer was clearly proper while, 
as to second part, witness had al¬ 
ready given same testimony without 
objection.—Brown v. Maler, 38 P.2d 
906, 96 Colo. 1. 

80. N.B.—^EkiOkson v. Wiper, 167 N. 
W. 692, 83 NJO. 193. 

2L TJ.S.—^Moore v. TremelUng, C.C. 

Aldaho, 100 F.2d 39. 

CaL—^Packard v. Moore, 71 P.2d 922, 

9 Cal.2d 571—Toomes v. Nunes, 76 
F.2d 94, 24 ChlApp.2d 396. 

64 OJ. p 219 note 91. 

Motion insnlllcient to eacdude or lim¬ 
it 

Where certain evidence was admis¬ 
sible for one purpose but not for 
others, a motion to strike it was not 
sulBclent to exclude it or to limit it 
to the purpose for which it was ad¬ 
missible.—^Moore v. Skyline Cah, 59 
S.B.2d 437, 184 W.Va 121. 

28. Conn.—Hotchkiss v. Di Vita, 130 
A 668, 103 Conn. 436. 

64 C. J. p 219 note 92. 

83. S.C.—Kilpatrick v. Brotherhood 
of R. R. Trainmen Ins. Dept., 42 
SJ0.2d 891, 210 aC. 379. 

84. Vt—Woodhouse v. Woodhouse, 
180 A 768, 99 Vt 91. 

85. N.Y.—Spitzer v. Nassau News¬ 
paper Belivery Express Co., 45 N. 
YjS. 682, 20 Misc. 327. 

28. N.T.—Spitzer v. Nassau News¬ 
paper Delivery Exp. Co., supra. 
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Where testimony leading up to a question and i tion and answer which are so clearly related to the 
answer is stricken, it is proper to strike the ques- I evidence excluded that they cannot stand alone.27 

3. Hearing and Determination 


§ 144. In General 

The trial court is vested with wide discretion In 
determining the manner and method in which objec¬ 
tions to evidence are disposed of, but In deciding the 
merits of such objection or a motion to strike the court 
cannot pass on disputed facts. 

The trial court is vested with a wide discretion 
in determining the manner and method in which ob¬ 
jections to evidence are disposed of,^^ especially 
in cases tried before the court without the inter¬ 
vention of a juiy.29 Unless the right to have the 
evidence stricken clearly appears, the court is not 
bound to strike it,30 and in deciding the merits 
of an objection to evidence^^ or a motion to strike 
evidence admitted^^ the court cannot pass on dis¬ 
puted facts. It is not error for the court to take 
the motion under advisement where the ruling sus¬ 
taining the motion is accompanied by an instruction 
to the jury not to regard the testimony.33 Where 
questions are propounded in such a manner as to 
justify the court in sustaining objections and no 
attempt is made to reframe the questions, rulings 
excluding the evidence are proper.^^ 

Where the court is evenly divided, the evidence 
should not be stricken.*® 

§ 145. Ruling or Order 

a. In general 

b. Time of ruling 

27. Yt.—Woodhouse v. Woodhouse, 

180 A. 768, 99 Vt. 91. 

28, Tex.—Keith v. Allen, CivApp., 

168 S.W.2d 686. 

28. Tex.—^Keith v. Allen, supra. 

30. U.S.—Renold v. 

N.J., 13 F.SUPP. 921. 

Md.—Scarlett v. Toung, 185 A 129, 

170 Md. 858. 

64 C.J. p 219 note 97. 

Where thwe Is no eyideiiLoe xneet- 
Ing the description set forth in the 
motion to strike, the motion should 
be overruled or denied.—Obrecht v. 

Crawford, 2 A2d 1, 175 Md. 885, 119 
AUB. 1129. 

81. CAl.—Bear Creek Co. v. James, 

252 P.2d 723, 115 CalApp.2d 725. 

82. Cal.—King v. Davis, 34 Cal. 100. 

Tex.—Reo Motor Car Co. of Texas v. 

Barnes, dvApp., 9 S.W.2d 374. 

83. Iowa.—^Faulk v. Iowa County, 

72 K.W. 767, 103 Iowa 442. 

84. CaL—Jones v. Tufts,' 5 P.2d 625, 

118 CalApp. 694. 


c. Requisites, sufficiency, and construc¬ 

tion of ruling 

d. ‘ Conclusiveness and effect of ruling 
a. In General 

Generally speaking, an objection to evidence or mo¬ 
tion to strike is ineffective in the absence of a ruling 
thereon and the objecting party is entitled to such rul¬ 
ing on request therefor. 

Generally speaking, an objection to evidence is 
ineffective in the absence of a ruling thereon,*® and, 
while the practice of overruling objections, with 
the privilege of moving to strike later, is not to be 
commended, as discussed supra § 85, it cannot be 
said to amount to a refusal to rule at all.*^ A 
party who objects to the introduction of evidence is 
entitled to a ruling from the court which should go 
into the record;** and a failure of the court to rule 
on an objection to evidence received subject to ob¬ 
jection,** on request so to do,^* is error. How¬ 
ever, while it has been held that it is not incumbent 
on the party making a motion to strike evidence to 
insist on a ruling on the motion,and that failure 
of the court to rule on an objection to evidence or 
motion to strike may be regarded as equivalent to 
overruling it, as discussed infra subsection c of 
this section, as a general rule, in the absence of a 
request for a ruling, a failure to rule on an objection 
to evidence is not error nor is it error to fail 

Simmons, 97 P.2d 503, 86 OaLApp.2d 
199. 

Boling beld not enronaooji 
U.S.—^Suburban Transit Corpw v. Ma¬ 
lone, aC.AS.C., 166 P.2d 422. 

38. CaL—Stockton v. Dunham, 69 
Cal. 609. 

Mo.—Stone v. Pry, 178 S.W. 289, 191 
Mo.App. 607. 

4a Conn.—^Fuller v. Metropolitan 
Life Ins. Co., 85 A 766, 68 Conn. 
55. 57 Am.S.B. 84. 

In case tried oi^er stipulation per¬ 
mitting court to reserve mlings on 
objections to testimony the burden 
of demanding a ruling rests on the 
one desiring it.—^In re Coleman's Es¬ 
tate, 28 N.W.2d 600, 238 Iowa 768. 

41. Ga.—Atlantic Coast Line R. Co. 
V. Cellars, 79 S.E.2d 85, 89 GaApp. 
298. 

42. Iowa.—Gable v. Hainer, 48 N.W. 
1024, 88 Iowa 467. 

64 C.J. p 220 note 9. 

Objection waived 

If counsel does not insist on court 
ruling on his obiectlon, such objec- 


■Withers, D.C. 


35. Md.—Perrall v. Kent, 4 GUI 209. 

36. Mo.—Curtis v. Truitt, App., 7 S. 
W.2d 383. 

All testimony must be oonsldeired 
competent where objections made to 
some of testimony as incompetent 
are not ruled on.—Proctor v. Proctor, 
137 S.'W.2d 354, 282 Ky. 20. 

Bvldenoe remains in case where 
there is no ruling on the objection 
and objector fkils to request ruling.— 
Wilson V. Dalton's Adm'r, 223 S.W.2d 
978, 811 Ky. 285. 

37. Cal.—Tarpey v. Yeith, 184 P. 
367, 22 CalApp. 288. 

38. Ky.—Prichard v. Kitchen, 242 
S.W,2d 988. 

Mont.—Prlsbee v. Cobum, 52 P.2d 
882, 101 Mont. 58—Langston v. Cur¬ 
rie, 26 P.2d 160, 95 Mont 57—GU- 
crest V. Bowen, 24 P.2d 141, 95 
Mont 44. 

64 C.J. p 219 note 6. 

The txla^ judge is bound to rule on 
objections to introduction of evidence 
and to exclude incompetent and im¬ 
material e'vidence.—^McNamara v. 
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to rule on a motion to strike, in the absence of a 
showing that it is improper to permit the evidence 
to stand, or where counsel for the objecting party 
concedes that the evidence may stand for certain 
purposes.^^ 

Where an objection, made after a question is an¬ 
swered, is not accompanied by a motion to strike 
the answer, it has been held that no ruling on the 
objection is required ^nd subsequent testimony 
may obviate the necessity of a ruling.^* Where aft¬ 
er a witness makes an irrelevant or illegal answer 
to a question to which the opposite party objects, 
counsel in effect withdraws the testimony, failure 
of the court to rule on such objection is not error,**^ 

Reason for ruling. It is not improper for a trial 
judge, in passing on the admissibility of proffered 
evidence to which an objection has been made, to 
give his reason for the ruling, provided it is not 
expressed in language or manner which is prej- 
udiciaL^S Indeed, counsel who is unable to compre¬ 
hend the reason for the exclusion of evidence is en¬ 
titled, on request, to a statement from the court of 
its reasons for exdusion.^^ Evidence cannot be 
excluded without assigning a reason, where the 
probability is that the reason for the exclusion could 
have been obviated if known nor should the 
court exclude evidence on grounds not specified in 
the objection thereto without ass^fning a reason 
therefor.51 So, where evidence is rejected under a 
general objection, and a contrary ruling wotdd 
have been called for on ^dfic objectkia, and 
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counsel making the offer requests the court to 
specify the particular ground for the adverse rul¬ 
ing, in order to obviate it, it is improper to refuse 
the request.^* It has been held that it is an abuse 
of discretion to exclude evidence which might be 
made competent by other proof, without indicating 
that the ruling relates to the order of proof merc- 
ly.5* However, where the objection could not have 
been obviated by other competent evidence, it is 
not error for the court to sustain the objection 
without stating its reason therefor.®* The giving 
of an incorrect reason for the proper exclusion of 
evidence docs not taint the ruling with error.®® 

RepetUion of ruling. The court havmg warned 
the jury to disregard certain evidence need not re¬ 
peat its ruling on motion to strike the evidence;®® 
nor need it repeat a ruling excluding evidence.®^ 

b. Time of Baling 

A ruling on objoctionc to evidence cr motions to 
strike should be made as soon as possible, the better 
practice on objectlone being to rule positively sdien the 
evidence Is offered. 

A ruling on objections to evidence or modems to 
strike evidence slumld be ma^ as soon as possible,®® 
either at the time the objeedem or motion is made,®® 
or during the trial and befeme ju<%mait rendered,®® 
in time to give the opposite party the oKKWtimity to 
meet the objection.®^ The better practice is to rule 
positively, one way or the other, when the evidence 
is offered,®® since, if the court desires time to con¬ 
sider the objection, it may suspend the hitioducdoa 


tion Is considered to have been waiv¬ 
ed.—Prichard V. Kitchen, Ky., 24S a 
W.2d 988—Wilson v. Dalton's Adm'r, 
228 S.W.2d 978, 811 Ky. 288—BaUey 
V. Bailey, 180 aw.2d 316, 297 Ky. 
400—^Proctor v. Proctor, 187 aw.2d 
854. 282 Ky. 20. 

Where court does not coadWer srvi- 
denoe 

Trial court did not abuse its dis¬ 
cretion In failinsr to rule on objec¬ 
tions to admission of evidence where 
court did not consider evidence and 
party objecting failed to call to atten¬ 
tion of court its failure to rule on 
the objectiona—^ICuiray v. Holland, 
27 N.lB.2d 126, 108 IndJApp. 236. 

43. Mo.*—Frasier v. Grofe, 188 aW- 
1083, 194 MoJtpp. 405. 

44. v. Besit. 330 K. 
W. 329, 256 Mich. 303. 

64 Cjr. p 220 note 13. 

46. Yt—^Fadden v. McKlnBey» 80 A.. 
351, 87 Yt 316. 

46. Cat—BazanSt Oould 4b Ob. v. 

Rosenberg, 170 P. 612, 177 Cat 295. 
64aXp320jBOtol3. 
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427. Ga.—Heixis v. Baama, 138 aS. 

015, 34 Ga^p. 363. 

40. Cat—Woods V. Paelflo Grey¬ 
hound XAses, 305 PJUl 738, 01 OsL 
App.2d 572—^KcC&nouch v. laumer, 
73 P.3d 640, 23 OBjLApp.M 53«. 
Ronarfcs and conduct of Judge in 
general see suxoa |§ 46-51. 

46. N.a—A t«t V. Stewart 46 SJB. 
519, 184 N.a 387. 

Wia—Oolbum v. Chicago, eta, B. 
Co.. 85 K.W. 354, Iff WIs. 377. 

SO. ni.—WiisJit V. Badtb, 83 DL 
527. 

sa. N.T/—GiU ▼. HcHejnea 43 K.T. 
4A 

68. Wla—'Bosenberg v. 'Sbaaliaa. 

133 N,W. 045. 143 W!sl 03. 
04CLJ.pl30aotel6. 

68. la—Tgmea v. romaon. 170 lU. 
App. 3l 

66. OaL—Preston v, Hirsch, 00 P. 

066, 5 CaLApp. 485. 

64 C.X p 330 note 10. 

65). Iowa.—Campbell v. CoUins, 110 
N.W. 485, 133 Iowa 152. 
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>SB> 9eoC(—CMU m V. It 

aw. utti. f r «». M. 
or. v. OsMfty, 6 306 . 

530. 

ea PhUi 9 pleMu-<l^cpes v. Yaldes, 33 
nmopteu 046. 

881. lOeuEtr-^Ollevest v. Bowen, 24 P. 

2d 141, 05 Mont 4A 
64 Cjr. p 320 note 25. 

ea. Puerto Bieo.—Rivera v. Dias, 19 
Puerto Rioo 52A 
Betas ruling on new trlBl 
Where a judgment rendered before 
a motioa for new trial is disposed 
of is not a final judgment in case 
tried by court without a jury, it is 
within province of court to rule on 
objection to introduction of and mo¬ 
tion to strike certain evidence at any 
time before ruling on defendant's 
motion for new trial.—Courtney v. 
liuce, 200 H.M 501, 161 ladApp. 633. 

61. Philippine—Lopes v. Yaltat ^2 
Philippine 644. 

6a. Hont—Qtlcrest v. Bowm^ 34 P. 

2d 141, 95 Hont 4A 
64 CLJ. p 216 note 33. 
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of the evidence until it has reached a conclusion 
and, in some cases, it has been held error to admit 
evidence ^‘subject to objection”, as discussed supra 
§ 85. If, however, evidence is received subject to 
objection, without a ruling thereon, a ruling should 
be made prior to the conclusion of the trial, and in 
time for the party to present his case with respect 
to such ruling,®^ although it has been held that 
failure to rule on objections until the court makes 
its final findings is not vital, unless the court did 
in fact admit incompetent or irrelevant evidence.®® 
So, where a question is answered before objection 
can be made, and a motion to strike is then made, 
the court may allow the evidence to remain in until 
later in the case when counsel can present author¬ 
ities, and then strike it.®® The court need not rule 
on objections to evidence until it is offered;®7 and, 
whether evidence shall be ruled on before it is ac¬ 
tually given is within the discretion of the court,®® 
since, if the evidence, when given, proves to be 
incompetent, the objecting party is at liberty to 
renew his objection, and thereby obtain a ruling 
settling the admissibility of the evidence.®® 

Renewal of objection. Where evidence is ad¬ 
mitted subject to a future ruling, the objecting party 
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must renew his objection and secure a ruling there- 

on.'^o 

c. Beauisites, Sufficiency, and Oonstmction of 
BuUug 

Improper evidence should be excluded In express 
terms or the intention of the court to exclude made 
clearly to appear, and the construction of the ruling 
depends on the terms thereof and the Intent reasonably 
to be drawn therefrom. 

Improper evidence should not be admitted at coun¬ 
sel’s risk,7i but should be excluded in express 
terms'^® or the intention of the court to exclude 
the evidence made clearly to appear;*^8 but failure 
to make a distinct ruling is not error where the 
statement by the court might be construed as a rul¬ 
ing and no request is made for a more distinct rul- 
ing.'^^ Where the court allows evidence to be given, 
subject to a subsequent charge thereon to be given 
later, but fails to give such charge, it cannot be 
contended that the evidence was excludedJ® The 
construction of a ruling or order on objections to 
evidence or on a motion to strike evidence, includ¬ 
ing the determination as to what evidence is ex¬ 
cluded, depends on the terms of the ruling or order 
and the intent reasonably to be drawn therefrom.*^® 


63. Ala.—^Ballard v. Banlc of Boan- 
oke, 6S So. 356, 187 Ala. 836. 

64. U.S.—American Trading: Co. v. 
Steele, C.CA.Chlna, 274 P. 774. 

Cali—Clopton v. Olopton, 121 P. 720, 
162 Cal, 27. 

At or before final Judgment 

Trial court, reserving rulingrs on 
objections to evidence and motions 
during trial, should resolve questions 
raised thereby and make appropriate 
record of conclusions at time of or 
before final judgment.—Langston v. 
Currie, 26 P.2d 160, 96 Mont 67. 
BuUug at oonolusion of evldenoe held 
proper 

Tex.—Card v. Card, Oiv.App., 244 S. 
W.2d 884. 

66. TT.S.—American Trading Co. v. 
Steele, C.CA.Chlna, 274 F. 774. 

68. S.C.—Cable Plano Co. v. South¬ 
ern By. Co., 77 S.BX 868, 94 S.C. 
143. 

67. Mo.—Colley v. National Live 
Stock Ins. Co., 171 S.W. 668, 185 
Mo.App. 616. 

68. N.J.—^Fath V. Thompson, 88 A 
391, 58 N.J.Iiaw 180. 

69. N.J.—^Path V. Thompson, supra. 

70. Minn.—^Ross v. Minnesota Mut 
Life Ins. Co., 191 N.W. 428, 164 
Minn. 186, 31 A.L..R. 46—(Sourd v. 
Morrison County, 186 N.W. 874, 118 
Minn. 294. 

71. Mich.—^Mayer v. Detroit etc., B. 
Co., 116 N.W. 429, 162 Mich. 276. 


Wis.—Collins V. Janesville, 87 N.W. 
241,1087, 111 Wis. 848. 

78. Fla.—Louisville, etc., B. Co. v. 
CoUlnsworth, 88 So. 613, 45 Fla. 
403. 

64 C.J. p 221 note 89. 

73. Ark.—Stephens v. Harris, 20 S. 
W.2d 866, 180 Ark. 128. 

64 a J. p 221 note 40. 

Bvideuoe held not excluded 
Miss.—^Hlmer v. Holmes, 199 So. 84, 
189 Miss. 786. 

BuUng that evldenoe "wUl be ad¬ 
mitted for the benefit of the court 
and not read to the jury” had effect 
of excluding offered evidence.—^Lynn 
V. Business Men's Assur. Co. of 
America, 111 S.W.2d 231, 282 MoApp. 
842. 

74. Mo.—^Mississippi Valley Trust 
Co. V. Weber Bros. Realty Co., App., 
149 S.W.2d 487. 

64 O.J. p 221 note 41. 

Ck>unsel has duty to call matter 
to attention of court and invoke a 
specific ruling, where ruling made 
on admission or exclusion of evi¬ 
dence is not clear.—^Bryan v, Barnett, 
52 S.E.2d 618, 206 Ga. 94. 

Bemarks opnstrued as sustaining ob- 
jeotlon. 

Remark of trial court to attorneys 
for plaintiff that right to take deposi¬ 
tion of specified witness, if desired, 
was reserved to them, constituted a 
sustaining of objection to testimony 
of specified witness.—Arceneaux v. 
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Louisiana Highway Commission, La. 
App., 12 So.2d 738. 

Wheore court grrants that which is 
requested, failure to grant that which 
is not requested is not error.—^Ben¬ 
nett V. King County Cab Co., 27 P.2d 
126, 176 Wash. 216. 

76. Tex.—International Bldg., etc., 
Assoc. V. Fortassain, CivApp., 23* 
■ S.W. 496. 

76. Ark.—^Holmes v. Lee, 184 S.W.2d 
957, 208 Ark. 114. 

Cal.—Western Pipe & Steel Co. of 
California v. Tuolumne Gold 
Dredging Corp., 146 P.2d 61, 68 Cal. 
App.2d 21. 

Tex.—Benson v. Weaver, Civ.App., 
260 S.W.2d 770, affirmed 254 S.W. 
2d 95. 

Va,—'McNeir v. Greer-Hale Chinchil¬ 
la Ranch, 74 S.B.2d 165, 194 Va. 
623. 

64 C.J. p 221 note 48. 

Sustaining objeotlou to evidenoe 
In action against streetcar compa¬ 
ny for Injuries allegedly sustained 
when door of streetcar closed throw¬ 
ing plaintiff to ground, which alleged 
fact was denied by company, sustain¬ 
ing of objection to testimony of doc¬ 
tor, who was reading from hospital 
record, which was an exhibit, as to 
statements made by plaintifiE to doc¬ 
tor pertaining to how accident oc¬ 
curred on ground that such testimo¬ 
ny was hearsay amounted in effect 
to the striking from hospital record 
that portion of the record which re- 
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Where the evidence objected to is allowed to go 
to the jury*^*^ or is considered by the court trying a 
case without a jury,'^8 failure of the court to rule 
directly on the objection is equivalent to over¬ 
ruling the objection. It has been held that the fail¬ 
ure of the trial court to rule on a motion to strike 
is tantamount to overruling it.*^^ When the admis¬ 
sibility of evidence is reserved for further con¬ 
sideration and it is not again offered, and the atten¬ 
tion of the court is not again called to it, it has been 
held that the postponement is not exclusion and 
cannot be so treated.®® So the admission of evi¬ 
dence subject to an objection or subsequent motion 
to strike is equivalent to an overruling of the ob¬ 
jection or motion,if no ruling is subsequently 
made excluding it;®^ and, if the evidence is sub¬ 
sequently ruled out without objection by the party 
offering it, he is deemed to acquiesce in the rul¬ 
ing.®® A request that evidence be excluded as in¬ 
competent is sufiSciently complied with by charging 
the jury not to consider such evidence for any pur¬ 
pose,®^ although, on the other hand, it has been held 
that an instruction to the jury to disregard incom¬ 
petent evidence admitted over an objection will not 
take the place of a ruling striking the evidence.®® 
If inadmissible evidence has been received and 
afterward stricken, to counteract the effect of its 
admission the jury should be informed by the court, 
clearly and distinctly, just what evidence is to be 
disregarded,®® on request so to do;®*^ and, if 
testimony is admitted over objection, and thereafter 


the court reverses its ruling, but does not strike 
the testimony or in any manner direct the jury 
to disregard it, such testimony is before the jury,®® 
and must be considered in determining whether the 
verdict is supported by the evidence.®® 

Conditions of ruling. It is improper for the court 
to make it a condition of granting a motion to strike 
testimony relating to a time subsequent to the 
beginning of the action, that the objecting party 
consent to have all such testimony stricken, includ¬ 
ing his own.®® 

d. Oondusiveness and Effect of Billing 

The exclusion of a question excludes the answer 
as well as the question and the exclusion of an answer 
also in effect excludes the question. Ordinarily, a ques¬ 
tion as to evidence is concluded by a ruling thereon, 
although this does not preclude counsel from attempting 
to secure reconsideration. 

The exclusion of a question excludes the answer 
as well as the question,®^ and the exclusion of an 
answer also in effect excludes the question.®® When 
objections to improper evidence are sustained, the 
evidence is not before the jury for any purpose,®® 
and, where the objection is to a portion of a copy of 
a record, it is the duty of the objecting part/s at¬ 
torney to erase the excluded portion, so that it will 
not go to the jury.®^ The effect of the overruling 
of an objection to an offer of documentary evi¬ 
dence is to admit it in evidence.®^ Ordinarily, a 
question as to evidence is concluded by a ruling 


lated plaintiffs version as to manner 
in which accident occurred.—Brown 
V. Saint Paul City By. Co., Minn., 62 
N’.W.2d 688. 

77. Ga.—Heinz v. Backus, 128 S.B. 
915, 84 Ga.App. 203. 

78. Mont.—Gilcrest v. Bowen, 24 P. 
2d 141, 95 Mont. 44. 

79. Ga.—Atlantic Coast Line R, Co. 
V. Sellars, 79 S.m2d 35, 89 Ga.App. 
298. 

80. Me.—Llpman Bros. v. Hartford 
Accident & Indemnity Co., 100 A.2d 
246—I>udley v. Poland Paper Co., 
88 A. 157, 90 Me. 257. 

81. N.M.-^ones v. Jernigan, 228 P. 
100, 29 N.M. 899. 

88 . Pla.—Thompson v. Freeman, 149 
So. 740, 111 Fla. 433. 

Idaho.—Seeley v. Security Nat Bank 
of Fairfield, 235 P. 976, 40 Idaho 
574. 

83. N.M.—Albuquerque Lumber Co. 
v. Tomei, 250 P. 21, 82 N.M. 5. 

84. Tex.—Mexican Cent. By. Co. v. 
Bodriguez, Clv.App., 133 S.W. 690., 

64 C.J. p 221 note 48. | 

8 5. N.T.—Hastings v. Brooklyn Life 


Ins. Co., 6 N.T.S. 374, 8 SUv.Sup. 
545. 

86. Va.—McNelr v. Greer-Hale Chin¬ 
chilla Banch, 74 S.K2d 165, 194 
Va. 623. 

64 C.J. p 222 note 50. 

87. Where moving party did not ask 
that Jury be informed of ruling made 
in Jury’s absence striking out certain 
evidence, failure of court to inform 
Jury of ruling was not objectionable. 
—Justis V. Union Mut Casualty Co., 
257 N.W. 581, 219 Iowa 218. 

88. N.D.—Citizens’ State Bank of 

Bnderlin v. Skeffington, 196 N.W. 

953, 50 N.D. 494. 

89. N.D.—Citizens’ State Bank of 

Enderlin v. Skeffington, supra. 

90. CaL—Stinson Canal & Irrigation 
Co. V. Lemoore Canal & Irrigration 
Co., 188 P. 77, 45 CalA.pp. 241. 

91. Tex.— Corpus guris cited in 

Federal Underwriters Exchange v. 
Tubbe, CivA.pp., 193 S.W.2d 563, 
567. 

W.Va— Corpus gnris cited In Ten¬ 
nessee Gas Transmission Co. v. 
Fox, 58 S.H.2d 684, 592, 134 W.Va. 
106.- 

64 C.J. p 222 note 54. 
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98. W.Va—Tennessee Gas Trans¬ 
mission Co. V. Fox, 58 S.E.2d 584, 
134 W.Va 106. 

93. Tex.—Floyd v. Fidelity Union 
Casualty Co., ConaApp., 24 S.W.2d 
368, rehearing denied COmJLpp., 89 
S.W.2d 1091. 

64 C.J. p 222 note 55. 

Sustaining objectlou Ip direct testi¬ 
mony as excluding cross-exaan- 
Inatiou 

Where witness gives testimony in¬ 
admissible as hearsay on direct ex¬ 
amination and court, after deferring 
rulings thereon, sustains objection 
at close of case, action of court and 
its disregard of testimony are in ef¬ 
fect a ruling to strike all evidence 
adduced on cross-examination with¬ 
in scope of the objectionable direct 
examination.—Commonwealth v. 

Three Halves of Old Fashioned Beer, 
56 A.2d 333, 162 Pa.Super. 191. 

94. Ala.—MuUlns-Lambert Qln Co. 
V. Beneau, 122 So. 467, 28 Ala.App. 
20, certiorail denied 122 So. 469, 
219 Ala. 484. 

98. Iowa.—Bunting v. Powers, 120 
N.W. 679, 144 Iowa 65—Ocham- 
paugh V. Powers, 120 N.W. 680. 
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thereon,®® but this does not preclude counsel from 
attempting to secure reconsideration of the ruling, 
and the sustaining of an objection to a question on 
the ground that it is improperly framed or is a 
leading question does not preclude counsel from 
adducing the evidence so sought by questions prop¬ 
erly framed.®® If a party is not satisfied with a 
declaration by the court when excluding evidence, 
that such evidence is irrelevant, he should move the 
court to further affirmative action in the premises.®® 
Where evidence has properly been excluded, a 


change of the ruling, so as to admit it, is error, 
where the party at whose instance it was excluded 
has excused his witness and argued his case to 
the jury.l However, while evidence improperly 
stricken cannot ordinarily be reinstated after the 
close of the trial,® where competent evidence is 
stricken after both parties have rested, the court may 
reinstate such evidence, by instructing the jury that 
it is proper for them to consider it in arriving at 
their verdict.® 


4. Exceptions 


§ 146. In General 

The purpose of an exception to a ruling on the ad¬ 
mission or rejection of evidence is to put the court on 
Immediate notice that its ruling is not acquiesced in, 
and that the ruling will be reviewed. 

The office of an exception to a ruling on the ad¬ 
mission or rejection of evidence is to put the trial 
court on immediate notice that its ruling is not 
acquiesced in,^ and the reason or reasons there¬ 
for,® and to apprise the court that the ruling will 
be reviewed.® Where ho exception is taken to a 
ruling, the trial court has a right to assume that 
it is acquiesced in, and thereafter to guide the trial 
accordingly.*^ So, where defendant takes no ex¬ 
ception to the refusal of his motion to strike certain 
evidence, except on condition that plaintiff fails 
to show its relevancy, and the evidence afterward 
introduced shows such relevancy, a subsequent no¬ 
tice to strike is properly denied.® The place of an 
exception cannot be taken by a request to exclude 
the evidence from the jury.® 


There can be no exception until a ruling is made,i® 
and, where a ruling on an objection to evidence is 
reserved, and not made, an exception cannot be 
taken as if the ruling had been made.^^ An excep¬ 
tion to a ruling inures to the benefit only of the 
person against whom the ruling is made, and by 
whom the exception is taken, and if the case in¬ 
volves other parties on the same side, such parties, 
in order to avail themselves of the benefit of the 
exception, must join therein or take an independent 
exception.1® 

The failure to except to a particular line of testi¬ 
mony is not a waiver of an objection to a different 
line of testimony.!® Where an exception was taken 
to the overruling of an objection, and subsequent 
questions and answers were stricken, and the jury 
instructed to disregard them, and thereafter the 
same testimony is again introduced, and objected to, 
it has been held that the objecting party is not re¬ 
quired to take a second formal exception to the 
overruling of the second objection.!^ 


96. Vt—Shores ▼. Slmanton, 180 A. 
697, 99 Vt 191. 

SvidLence offered "by opposite party 
Where objections to evidence of¬ 
fered on a certain theory have been 
overruled by court when offered by 
one party, evidence Is admissible on 
same theory when offered by opposite 
party.—Maasdam v. Jefferson County 
Farmers* Mut. Ins. Ass’n, 268 N.W. 
491, 222 Iowa 162. 

97. Yt.—rShores v. Slmanton, 180 A. 
697, 99 Vt. 191. 

64 C.J. p 222 note 59. 

98. Tex.—Staats v. Hiller, OlvApp., 
240 S.W.2d 842, reversed on other 
irrounds 248 S.W.2d 686, 160 Tex. 
581. • 

99. Ala.—McWilliams ▼. Blrmlnsr- 
ham Southern R. Co., 85 So. 298, 
204 Ala. 53. 

1. Iowa.—^Braverman v. Naso, 214 
N.W. 574, 208 Iowa 1297. 


8 . Minn.—^ZaJcrzewslcl v. Great 

Northern Ry. Co., 164 N.W. 966, 181 
Minn. 175. 

3. Minn.—ZaJcrzewski y. Great 

Northern Ry. Co., supra. 

4. Ala.—Harrison v. BaAer, 71 So.2d 
284. 

Pa.—Fomof y. Wilkinsburg Borough, 
86 A. 494, 238 Fa. 614. 

As basis for appeal see Appeal and 
Hrror 9 831. 

In criminal prosecutions see Crim¬ 
inal Law 9 1076. 

Qnestloiis of law aralsed by defend¬ 
ant's exception to question calling 
for his opinion as a witness were 
whether there was any evidence tend¬ 
ing to prove he was not an expert, 
and whether his testimony would be 
of little or no help to the jury In Its 
search for the truth.—Cochran v. 
Laton, 108 A. 658, 78 N.H. 562. 

5. Tex.—^Pelton y. Cooke, Civ.App., 
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209 S.W.2d 898, refused no reversi¬ 
ble error. 

6 . Ala.—Harrison y. Baker, 71 So. 
2d 284. 

Necessity for purpose of review see 
Appeal and Brror 9 324. 

7. Pa.—^FOrnof v. Wilkinsburg Bor¬ 
ough, 86 A 494, 288 Pa. 614. 

8 . N.T.—Welti v. Cohen. 141 N.T.S. 
670, 167 App.Div. 66. 

9. Ill.—^Bast St Louis Connecting 
R Co. V. Bggmann, 71 HlApp. 82. 

la Cal.—^Raymond v. Glover, 65 P. 
898, 122 Cal. 471. 

XL N.T.—Adams v. Blwood, 68 N.B. 
126, 176 N.T. 106. 

18. W.Va.—Burk v. Huntington De¬ 
velopment & Gas Co., 58 S.B.2d 574, 
188 W.Va. 817, 

13. U.S.—U. S. y. Provost C.CA. 
. Fla,, 75 P.2d 190. 

14. Mass.—Wilson v. Jeffrey, 102 N. 
B.2d 426, 828 Mass. 192. 
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§ 147. Time for Taking 

Generally, exceptions to rulings on evidence must 
be taken at the trial, usually at the time the ruling is 
made. 

It is very generally held that exceptions to rulings 
on evidence must be taken at the trial,16 at the 
time the ruling is made,i6 or before the evidence is 
closed,1*^ or before the retirement of the jury;i8 
and exceptions are too late if not taken until after 
the jury have returned their verdict,!® although 
the verdict has not been delivered.®® If to a ques¬ 
tion, the exception must be taken before other ques¬ 
tions are asked.®! Exceptions to rulings limiting 
the number of witnesses should be taken at the 
time the rulings are made.®® However, where ex¬ 
ceptions are taken and noted in due time, they 
may be reduced to form later.®® Where no steno¬ 
grapher is present, a party who intends to rely on 
the presiding judge to show exceptions to the ad¬ 
mission or exclusion of evidence must use due dili¬ 
gence to let the court know that he is relying on 
the presiding judge to note the exceptions.®^ 

§ 148. Form, Requisites, and Effect 

There must be a compliance with statutory re¬ 
quirements with respect to taking exceptions; the ex¬ 
ception must be specific and show clearly what was ex¬ 
cepted to. 


There must be a compliance with statutory re¬ 
quirements with respect to taking exceptions.®® An 
exception should show by which party it is taken,®® 
and whether it was taken to the remarks of the 
judge with respect to the admissibility of the evi¬ 
dence, or to his refusal to admit such evidence.®^ 
It must be based on a prior objection,®® but a party 
objecting to a question asked a witness, and except¬ 
ing to the overruling thereof, need not renew his ob¬ 
jection when the question is renewed.®® An ex¬ 
ception must be specific and show clearly what was 
excepted to,®® and must state the grounds of objec¬ 
tion®! where it relates to the form of the evi¬ 
dence.®® 

An exception must also specify the questions and 
answers to which exception is taken.®® A general 
exception to the admission of evidence is insufficient 
if the evidence is admissible in part®^ or for a 
special purpose ;®6 and a general exception to the 
exclusion of evidence is insufficient if any part of 
the evidence is inadmissible.®® An exception to the 
exclusion of evidence must show what the witness 
would have answered in response to the question®^ 
and that the evidence was competent,®® and also 
what the objection was to the evidence excluded.®® 

On the other hand, it has been held that an ex¬ 
ception to the exclusion of evidence is sufficiently 


15. HI.—Oleznson v. Kruper, 1 HI. 
210 . 

Pa.—^Morris v. Buckley, 8 Sergr. & R. 

211 . 

16. N.Y.—^Mortimer v. Bristol, 180 
N.T.S. 65, 190 App.Div. 462. 

64 C.J. p 222 note 78. 

17. Ala.—^Powers v. WTrlgrht Minor 

66 . 

18. W.Va.—Greenbrier Industrial 
Bzposition V. Ocbeltree, 80 S.H. 78, 
44 W.Va. 626. 

19. Pa.—Jones v. Insurance Co. of 
Nortb America, 1 Binn. 88, 4 DalL 
249, 1 Ii.Bd. 820. 

V€u—Peery v. Peery, 26 Oratt. 820, 
67 Va. 820. 

20. N.T.—Lanuse v. Barker, 10 
Johns. 812, reversed on other 
grounds 8 Wheat. 101, 4 Ii.Bd. 848. 

81. —Eezmey v. Hiampton, 68 A. 

1046, 73 N.H. 46. 

64 C.J. p 223 note 78. 

Bxeeptloii held TUtavaUliig 
Where no objection was made or 
exception taken to question until aft¬ 
er it had been answered, exception 
was too late, where answer was re¬ 
sponsive and It did not appear that 
objection could not have been season¬ 
ably interposed.—Quesnel v. Smith, 
187 A. 874, 108 Vt 879. 

88 . Wis.—^Meier v. Morgan, 62 N.W. 
174, 82 Wis. 289, 83 Am.S.R. 89. 


23. Me.—M<£own v. Powers, 29 A. 

1079, 86 Me. 291. 

64 C.J. p 228 note 80. 

84. Vt—^Betterly v. Pingree, 120 A. 
860, 96 Vt 600. 

26. Ky.—^Forester v. Coombs Land 
Co., 126 S.W.2d 488, 277 Ky. 279. 

64 C.J. p 223 note 88. 

86. HI.—Wickenkamp v. Wicken- 
kamp, 77 Ill. 92. 

87. Ill.—Wickenkamp v. Wicken¬ 
kamp, supra. 

88. N.T.—^Third Ave. R. Co. v. Bb- 
Ung, 2 N.B. 878, 100 N.T. 98. 

64 C.J. p 223 note 86. 

89. Ky.—^Eiouisvllle, etc., R. Co. v. 
Williamson, 96 S.W. 1180, 29 Ky. 
L. 1165. 

80. N.C.—Bllis V. Wellons, 29 SJB.2d 
884, 224 N.C. 269. 

Tex.—Associated Indemnity Corpora¬ 
tion V. Baker, Civ.App., 76 S.W.2d 
168, error dismissed. 

64 C.J. p 228 note 88. 
boeptloas held suAoieiLt 

(1) In condemnation suit county’s 
exception to exclusion of deputy tax 
assessor’s testimony stating that 
deputy would testi^, if permitted, 
that land in controversy was ren¬ 
dered for taxes for certain sum by 
owner personally disclosed sufficient¬ 
ly what excluded testimony would 

^93 


have been.-r-I>ickens County v. Dob¬ 
bins, Tex.Clv.App., 96 B.W.2d 153. 

(2) Other exceptions held suffi¬ 
cient see 64 C.J. p 228 note 88 [b]. 

31. Ga.—^Henderson v. James, 139 S. 

B. 84, 164 Ga. 676. 

64 C.J. p 223 note 89. 

88. N.H.—Leavitt v. New Bngland 
TeL, etc., Co.. 66 A. 462, 72 NJB. 
290. 

33. Md.—^Baltimore, etc.. Turnpike 
Co. V. Hebb, 40 A. 879, 88 Md. 132. 

Tenn.—Jones v. Galbraith, CbuA., 69 
S.W. 860. 

34. N.C.—^Martin v. P. BL BEanes 
KnitUng Co., 127 S.B. 688, 189 N.C. 
644. 

64 C.J. p 228 note 92. 

85. Mass.—Boston Food Products 
Co. V. Wilson & Co., 189 N.B. 687, 
246 Mass. 650. 

64 C.J. p 228 note 98. 

9^ N.Y.—Bari v. dute, 2 AbbJ>ec. 
1, 1 Keyes 86. 

37. N.C.—Oorptui Juris died In 
Currin v. Currin, 16 B.BAd 279, 
281, 219 N.a 815. 

64 C.J. p 224 note 95. 

38. Tenn.—Kennedy v.. Southern B. 
Co., 2 Tenn.Clv.A 108. 

89. Tex.—^McMillion v. Cook, Civ. 
App., 118 S.W. 776. 
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Specific, without reciting that the evidence offered 
was relevant, where the rejected evidence was the 
contract sued on;^® and, where an objection to the 
competency of a witness is sustained, it is not neces¬ 
sary to state in the exception what the party offering 
him expected to prove by himM Where a witness 
has testified fully, noting an objection to a ruling 
striking part of the testimony is equivalent to an 
exception to the ruling>^ 

Allowance by court. Where an offer of evidence 
is made, clearly setting forth the grounds thereof, 
and the court excludes such evidence, the silence of 
the court after counsel said “exception,” is a suffi¬ 
cient allowance of the exception.'** So it has been 
held that, where the court overrules an objection 
to evidence and states, in the jury’s absence, that 
an exception would be allowed, it is sufficient, al¬ 
though no exception is subsequently taken when the 
evidence is introduced."** It has also been held 
that effort to except made at the proper time and 
in the proper form is an exception whether or not 
allowed by the court.*® 

Operation and effect. An exception to evidence, 
showing that certificates of deposit were indorsed 
over, like a demurrer to a pleading that alleges the 


indorsement of a note sued on, admits that they 
were delivered.*® 

§ 149. Waiver of Exceptions 

Failure to except to the overruling of objections to 
the introduction of evidence constitutes a waiver of the' 
right to except. 

Failure to except to the overruling of objections to 
the introduction of evidence constitutes a waiver 
of the right to except;**^ the same result ensues 
from a failure to request the court to pass on the 
exceptions,** unless the court passes on them with¬ 
out a request therefor.** Where the court excludes 
evidence when offered, but with permission to offer 
it later in the trial, an exception to the ruling is 
waived if the party subsequently fails to reoffer the 
evidence.®* So an exception to the exclusion of 
evidence is waived, if the party declines to re¬ 
offer the evidence on a withdrawal of the objec¬ 
tion,unless in the meantime the witness has de¬ 
parted or if the party refuses the offer of the 
court to declare a mistrial;®* or if the exclusion is 
based on an assumed fact, as to the existence of 
which counsel on request declines to throw doubt;®* 
and, where plaintiff excepts to a ruling excluding 
his offer of proof, and rests, he waives everything 
not included in the offer.®® 


5. Effect of Evidence Admitted without Objection 


§ 150. General Rule, and Exceptions or Quali¬ 
fications 

a. General rule 

b. Exceptions to, or qualifications of, 

rule 

a. (general Buie 

Evidence to which no objection Is made Is properly 
In the case for all purposes and may be considered, al¬ 


though It would have been excluded had objection been 
made; such evidence Is entitled to Its full and natural 
probative effect. 

As a corollary of the general rule that the inad¬ 
missibility of evidence is waived by failure to make 
proper and timely objection, discussed supra § US, 
it is usually held, subject to certain qualifications 
and exceptions in some jurisdictions, that evidence,®® 


40. Ga.—J. S. Cowart & Son v. Tal¬ 
iaferro, 163 S.B. 271, 45 Ga.App. 
98. 

41. Va.—^Martz v. Martz, 25 Gratt 
361, 66 Va. 361. 

W.Va.—Metz v. Snodgrrass, 9 'W.Va. 
190. 

42. U.S.—General Motors Accept¬ 
ance Corporation v. American Ins. 
Co., C.C.A.Fla, 60 F.2d 808, cer¬ 
tiorari denied 62 S.Ct. 130, 284 
U.S. 676, 76 L.i:d. 671. 

43. Vt.—Hendrickson v. Internation¬ 
al Harvester Co. of America, 136 A. 
702, 100 Vt. 161. 

64 C.J. p 224 note 2. 

44. OkL^Harris v. Hart, 161 P. 1038, 
49 OkL 143. 

45. N.T.—^Bopp V. NTew York Electric 
Vehicle Transp. Co., 69 N.B. 1122, 
177 N.Y. 33. 

43. Ariz.—^Babbitt Bros. Trading 


Co. V. First Nat. Bank, 261 P. 46, 
82 Ariz. 688. 

47. Tex.—Southern Underwriters v. 
Weldon, avA.pp., 142 S.W.2d 674— 
Bankers Life Co. of Ues Moines, 
Iowa, v. Butler, Civ.App., 122 S.W. 
2d 1077. 

Xotlon for mistrial 
Exhibition of moving picture to 
jury did not warrant granting of 
motion for mistrial on sole ground 
that picture was inadmissible, where 
no exception was taken to exhibition 
of picture.—Owens v. Hagenbeck- 
Wallace Shows Co., 192 A. 158, 68 B.L 
162, 112 A.L 1 .R. 113, reargument de¬ 
nied 192 A. 464, 58 R.I. 268, 112 A.L.R. 
113. 

48. Ky.—^Foster’s Adm'r v. Gate- 
wood, 236 S.W.2d 764, 314 Ky. 322. 

49. Ky.—^Foster’s Adm'r v. Gate- 
woo<i supra. 


50. Va.—^Moore Lumber Corporation 
v. Walker & Williamson, 67 S.E. 
374, 110 Va. 776, 19 Ann.Cas. 814. 

Waiver of: 

Exceptions by subsequent affirmar 
tive acts see infra §§ 660, 662. 
Objections generally see supra §§ 
114-116. 

51. Mass.—^Roberts v. Boston, 21 N. 
E. 668, 149 Mass. 346. 

52. Mass.—Foster v. Thompson, 6 
Gray 463. 

53. N.Y.—Pox V. Metropolitan St. R. 
Co., 87 N.TB. 754, 93 App.Div. 233. 

Vt.—Howland v. Day, 66 Vt. 318. 

54. Wis.—^Page v. Sumpter, 11 N.W. 
60, 63 Wis. 662. 

64 C.J. p 224 note 11. 

55. Colo.—Collins v. Heath, 233 P. 
838, 76 Colo. 600. 

53. U.S.—^Palace Cafe v. Etaxtford 
Fire Ins. Co., C.C.A.Ind., 97 F.2d 
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including that elicited by leading questions,57 to as a matter of right, have it excluded from the jury 
which no objection is made is properly in the case by instructions,58 or limited to a particular issue.59 
for all purposes and may be considered, although In other words, incompetent evidence, when admit- 
it would have been excluded had objection been ted without objection, has the same effect and must 
made, and that the adverse party cannot, at least be given the same consideration as if it were legally 


766, certiorari denied Hartford 
Fire Ins. Co. v. Palace Cafe, 59 S. 
Ct 102, 305 TJ.S. 634, 83 L..Bd. 407 
—^Palace Cafe v. National Security- 
Fire Ins. Co., C.C.A.Ind., 97 F.2d 
766, certiorari denied National Se¬ 
curity Fire Ins. Co. v. Palace Cafe, 
59 S.Ct 102, 305 IJ.S. 684, 83 L.Ed. 
407. 

Cal.—Johns v. Scoble, 86 P.2d 820, 12 
Cal.2d 618, 121 A.L.K. 1404—Pfin^at 
V. Goettingr, 215 P.2d 98, 96 Cal. 
App.2d 293—^In re Pohimann's Es¬ 
tate, 201 P.2d 446, 89 CaLAi>p.2d 
663—^Riverside Rancho Corp. v. 
Cowan, 198 P.2d 526, 88 CaI.App.2d 
197—Angelus Securities Corpora¬ 
tion y. Chester, 17 P.2d 1016, 128 
CaLApp. 437. 

Conn.—Connecticut Light & Power 
Company v. Fleetwood, 200 A 834, 
124 Conn. 886. 

Ga.—Meeks v. Meeks, 74 S.E.2d 861, 
209 Ga. 588. 

Idaho.—Naccarato v. Village of Priest 
River, 195 P.2d 870, 68 Idaho 368. 

HL—Sheffield v. City of Chicago, 65 
N.E.2d 486, 328 IlLApp. 321—Spil- 
ler V. Riva, 278 IlLApp. 334—In¬ 
gram V. Hammar Broa White 
Lead Co., 273 IlLApp. 152. 

Ind.—^Brougher v. Maddox, 104 N.B. 
2d 407, 122 Ind.App. 823. 

Iowa.—^De Long y. Iowa State High¬ 
way Commission, 295 N.W. 91, 229 
Iowa 700—Goodale v. Murray, 289 
N.W. 450, 227 Iowa 843, 126 AL.R. 
1121 . 

Ky.—^Burke v. Tackett, 288 S.W.2d 
115, 313 Ky. 583. 

La.—^Phillips y. New Amsterdam 
Casualty Co., 190 So. 565, 193 La. 
814—Alford v. Bisso Ferry Co., 
App., 161 So. 368. 

Me.—J. R. Watkins Co. y. Brown, 
188 A 212, 134 Me. 478. 

Md.—E. F. Enoch Co. y. Johnson, 37 
A2d 901, 183 Md. 326. 

Mass.—^Laskowski y. Manning, 91 N. 
E.2d 231, 325 Mass. 393—Jackson 
v. Colonial Provision Co., 49 N.E.2d 
726, 814 Mass. 177—City of Bos¬ 
ton y. Santosuosso, 30 N.E.2d 278, 
807 Mass. 802—Henehury v. Cabot, 
193 NJE3. 47, 288 Mass. 349. 

Miss.—Citizens Bank of Hattiesburg 
v. Miller, 11 So.2d 457. 194 Miss. 
667. 

Mo.—Goodman v. Allen Cab Co„ 232 
S.W.2d 685, 360 Mo. 1094—Cramp- 
ton y. Osborn, 201 S.W.2d 336, 356 
Mo. 125, 172 AL.R. 344—Smith v. 
Smith, App.. 181 S.W.2d 798, fol¬ 
lowed in 181 S.W.2d 798, record 
Quashed on other grrounds State ex 
reL Smith v. Bland, 186 S.W.2d 
448, 363 Mo. 1073, conformed to 
Smith y. Smith, App., 192 S.W.2d 


691—Schanbacher v. Lucido Bros. 
Grocery Co., App., 98 S.W.2d 1076— 
Fuqua v. Lumbermen’s Supply Co., 
76 S.W.2d 716. 229 Mo.App. 210. 
N.H.—Adams v. Severance, 41 A2d 
233. 93 N.H. 289. 

N.J.—^Milprint, Inc., v. Macleod Lab¬ 
oratories, 22 A2d 666, 127 N.J.Law 
333, affirmed 25 A2d 898, 128 N.J. 
Law 320—Singer v. Parker, Sup., 
166 A. 326. 

N.T.—In re McGrath’s Will, 59 N.T. 
S.2d 854, 270 App.Diy. 814—Man- 
dia v. Wilson & Co., 80 N.T.S.2d 
404, 262 App.Div. 1038—In re Ja¬ 
maica Bay, City of New York, 293 
N.T.S. 854, 260 App.I)lv. 124, af¬ 
firmed In re City of New York by 
Commissioner of Docks, 11 N.E.2d 
296, 276 N.Y. 468—New York Life 
Ins. Co. y. Guttenplan, 30 N.Y.S.2d 
430, affirmed 20 N.Y.S.2d 724. 259 
App.Div. 1004, affirmed 31 N.R2d 
926, 284 N.Y. 805—In re New York 
Title & Mortg. Co. (series B-K), 21 
N.Y.S.2d 675. 

Ohio.—Sprung y. R L DuPont De 
Nemours & Co., App., 34 N.E.2d 41, 
appeal dismissed 23 N.R2d 947, 136 
Ohio St. 94. 

Okl.—Cozpuji gozis oited la Bauman 
y. International Harvester Co., 130 
P.2d 287, 191 OkL 892—Butler v. 
Conyel, 60 P.2d 749, 177 OkL 424. 

Pa.—^Baugh v. McCallum, 14 A2d 
364, 140 Pa.Super. 276. 

S.C.—(aoudelock y. Prudential Ins. 
Co. of America, 65 S.R2d 114, 219 
S.C. 284. 

Tex.—^Poole v. State Highway Dept., 
Civ.App., 256 S.W.2d 168, error dis- ! 
missed—^Pacific Fire Ins. Co. y. 
Donald, Ciy.App., 217 S.W.2d 431, 
affirmed 224 S.W.2d 204, 148 Tex. 
277—^Beeler y. Harbour, Ciy.App., 
116 S.W.2d 927, error refused. 
Wash.—Walling v. S. Birch & Sons 
Const Co., 218 P.2d 478, 85 Wash. 
2d 436—Wilbur v. Taylor, 20 P.2d 
1104, 172 Wash. 637. 

W.Va.—^Magruder v. Hagen-RatcUfC 
Ss Co., 50 S.E.2d 488, 131 W.Va. 679. 
Wis.—^Lehner v. Berlin Pub. Co., 246 
N.W. 679, 211 Wis. 119, 86 AL.B. 
1284. 

64 C.J. p 224 note 17. 

Otherwise stated 

Parties have a right to try their 
case on evidence which is not of the 
quality or character required by law. 
Ala.—^Birmingham R., etc., Co. y. 

Wildman, 119 Ala. 547, 24 So. 648. 
Fla—^Montgomery v. State, 66 Fla. 
97, 45 So. 879. 

Coasideratloii. of oompetency of evl- 
denoe 

In action for Injuries sustained by 

295 


woman who fell as she emerged fi*om 
closet in washroom maintained by 
railroad, evidence received without 
objection, that warning sign was 
placed on doors after accident occur¬ 
red, could be considered by jury as 
to whether it was competent or in¬ 
competent.—Ryan v. New York Rap¬ 
id Transit Corp., 1 N.Y.S.2d 764, 263 
App.Diy. 846, appeal denied 14 N.E.2d 
688 , 278 N.Y. 846. 

Evidenoe not technically within 
pleadings 

Evidence, admitted without objec¬ 
tion, which is not technically within 
the pleadings is properly in the case 
for all purposes, and may be con¬ 
sidered, although it would have been 
excluded had objection been made. 
Ariz.—^Reed v. Hughes, 255 P.2d 188, 
75 Ariz. 250. 

Colo.—Schluter y. Burlington Ditch. 
Reservoir and Land Co., 188 P.2d 
263, 117 Colo. 284. 

Ga.—Partaln v. King, 57 S.E.2d 617, 
206 Ga. 630—Wood v. Claxton, 85 
S.E.2d 465, 199 Ga. 809—Columbia 
Fire Ins. Co. of Dayton, Ohio, v. 
Tatum, 167 S.E. 911, 46 Ga.App. 
476. 

La—Guarisco Motor Co. y, C^arline, 
App., 28 So.2d 364. 

Mont.—Nuhn v, Nuhn, 87 P.2d 671, 
97 Mont 596. 

Nev.—Strassburg y. Montgomery, 47 
P.2d 859, 56 Nev. 188. 

Tex.—Sorenson y. Dawdy, CivApp., 
196 S.W.2d 687. 

Wash.—Brown v. Mead, 164 P.2d 283, 
22 Wash.2d 60. 

Proper basis of hypothetioal question 
Mo.—Dougan v. Thompson, 150 S.W. 
2d 518, 287 Mo.App. 619. 

57. CaL—-Dowd v. Dowd, 245 P.2d 
839, 111 CalApp.2d 760. 

Miss.—^Frisby v, Grayson, 68 So.2d 
96, 216 Misa 763. 

68 . HL—Sheffield y. City of Chicago, 
65 N.R2d 486, 328 IllApp. 321. 

Mo.—^Mauck v. Atchison, T, & S. F, 
Ry. Co., 154 S.W.2d 73. 

N.BL—^Heilman y. Whalley, 6 A2d 
168, 90 N.H. 215. 

Tex.—^British General Fire Ins. Co. v. 
RiPYt Civ.App., 80 S.W. 2d 424, set 
aside on other grounds British 
(j^eneral Ins. Co. v. Rlpy, 106 S.W. 
2d 1047, 130 Tex. 101—Halsey v. 
Humble Oil & Refining Co., Civ. 
App., 66 S.W.2d 1082, error dis¬ 
missed. 

64 C.J. p 225 note 18. 

69. Mass.—^Dolphin y. Plumley, 66 
N.E. 281, 175 Mass. 304. 

64 C.J. p 225 note 19. 
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admissible;®® hence it is entitled to its full and 
natural probative effect.®^ 

Such evidence may establish a fact in issue,®^ 
support a finding®® although there is authority to 


the contrary,®4 be considered on the question of 
whether there is sufficient evidence to require sub¬ 
mission of the case to the jury,®® and sustain a 
verdict or judgment based on the fact in issue.®® 
A party who allows thei admission of improper evi- 


60i Iowa.—Odens v. Veen, 14 N.W. 

2d 705, 234 Iowa 1029. 

Ky.—Burke v. Tackett 283 S.W.2d 

115, 318 Ky. 588. 

Md.—J, A. Laporte Corporation v. 
Pennsylvanla-Dixie Cement Corpo¬ 
ration, 165 A. 195, 164 Md. 642, re- 
argrument denied 168 A. 844, 164 
Md. 642. 

Okl.—^Beidleman v. Falls, 158 P.2d 
477, 196 Okl. 412, 168 A.I-.R. 1436— 
Coxpns StiTls cited in Rosser-Moon 
Furniture Co. v. Harris, 181 P.2d 
1004) 1006, 191 Okl. 607. 

Or.—Hanns v. Frledly, 184 P.2d 865, 
181 Or. 631. 

Tenn.—Westmoreland v. Farmer, 7 
Tenn.App. 385. 

64 Cjr. p 226 note 21—23 C.J. p 89 
note 51. 

61. U.S.—Cleland v. Peters, D.C.Pa., 
78 F.Supp. 769. 

Conn.—^DanaJiy v. Cuneo, 33 A.2d 
182, 130 Conn. 213. 

Fla.—Vilas V. Vilas, 13 So.2d 807, 163 
Fla. 102. 

IlL—Spiller v. Riva, 278 IlLApp. 834 
—^Ingram v. Hammar Bros. White 
Lead Co., 273 IllApp. 162. 

Ky.—^Burke v. Tackett 283 S.W.2d 

116, 313 Ky. 583. 

Mass.—Comeau v. Beck, 64 N.B.2d 
486, 319 Mass. 17—Henehurg^ y. 
Cahot, 193 N.B. 47, 288 Mass. 349— 
Faircloth y, Pramingrham Waste 
Material Co., 190 N.B. 609, 286 
Mass. 320—City of Revere v. Re¬ 
vere Const Co., 189 N.B. 73, 285 
Mass. 243—Steams v. VTarren, 187 
KB. 699, 284 Mass. 268—Crowley 
y. Swanson, 186 N.B. 46, 283 Mass. 
82. 

Minn.—Stevens v. Minneapolis Fire 
Dept Relief Ass'n, 17 N.W.2d 642, 
219 Minn. 276. 

MUss.—Citizens Bank of Hattiesburg 
V. Miller, 11 So.2d 457, 194 Miss. 
657. 

Mo.—^Ribas V. Stone & Webster Bn- 
grineering Corp., App., 95 S.W.2d 
1221. 

Pa.—^Zellner v. Haddock Mining Co., 
Com.PL, 6 Sch.Reg. 161. 

64 C.J. p 226 note 22. 

Xt nay be gfiven such weight as 
triers of facts deem it entitled to. 
Ind.—^Klingler v. Ottinger, 22 N.B.2d 
806, 216 Ind, 9—Chicago Dist Blec. 
Generating Corp. v. Bvans, 69 N.B. 
2d 627, 117 IndA.pp. 280. 

Mass.—^Bastem Paper & Box Co. v. 
Hers Mfg. Corp., 80 N.B.2d 484, 323 
Mass. 138. 

Mich.-Mettetal v. Hall, 284 N.W. 
698, 288 Mich. 200. 

N.T.—In re New York Title & Mortg. 
Co. (series (B-K), 21 N.T.S.2d 575. 


Okl.—^Rosser-Moon Furniture Co. v. 

Harris, 131 P.2d 1004, 191 Okl. 607. 
Tex.—^Halsey v. Humble Oil & Re¬ 
fining Co., Civ.App., 66 S.W.2d 1082, 
error dismissed. 

64 C.J. p 226 note 22 [a]. 

Admitted only for its worth 

(1) In generaL 

Conn.—Danahy v. Cuneo, 33 A.2d 132, 
130 Conn. 218. 

lU.—OSnudson v. Knudson, 46 N.B.2d 
1011, 382 Ill. 492. 

(2) In absence of proper objection 
to leading Question asked by counsel, 
answers to the question would be left 
in the record for what they were 
worth, but the weight of the testi¬ 
mony would be very slight, and the 
court should scrutinize such testi¬ 
mony most carefully.—^Denniston & 
Partridge Co. v. Romp, Iowa, 56 N.W. 
2d 601. 

Subject to inherent weakness 

(1) Bvidence which was admitted 
without objection could properly be 
considered, subject to any inherent 
weakness it had.—Cochran v. Mc¬ 
Laughlin, 24 A.2d 886, 128 Conn. 638. 

(2) Defendant's failure by proper 
objection to prevent introduction of 
inadmissible statement did not trans¬ 
mit statement into competent testi¬ 
mony but statement became evidence 
subject to any infirmative suggestions 
due to its inherent weakness.—Dana¬ 
hy V. Cuneo, 38 A.2d 182, 130 Conn. 
213. 

62. Cal.—^Murray v. San Leandro 
Rock Co., 246 P.2d 847, 111 CaL 
App.2d 640—Weingetz v. Chever- 
ton, 226 P.2d 742, 102 Cal.App.2d 
67—Seaford v. Smith, 194 P.2d 792, 
86 Cal.App.2d 839—^People v. One 
Ford V 8 Coach, Engine No. 18- 
2187182, 69 P.2d 473, 21 Cal.App.2d 
446. 

Fla.—Vilas V. Vilas, 13 So.2d 807, 
163 Fla. 102. 

Ind.—^Fetter v. Powers, 78 N.B. 2d 
555, 118 Ind.App. 367. 

La.—^Hingle v. Ahten, App., 43 So.2d 
550. 

Okl.—^Kurn v. Westheimer & Daube, 
73 P.2d 886, 181 Okl. 346. 

Tenn.—^Pepper v. Gainesboro Tele¬ 
phone Co., 1 Tenn.App, 175. 

64 C.J. p 226 note 28. 

fHTniiai» accident under similar con¬ 
ditions 

In action wherein evidence showed 
automobile skidded on icy road, evi¬ 
dence with respect to a previous ac¬ 
cident on road was admissible to 
show similar accident under similar 
conditions where no objection was 
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made on ground conditions were not 
similar.—Witek v. Town of South- 
bury, 42 A.2d 848, 132 Conn. 104. 

63. CaL—Nelson v. Fernando Nel¬ 
son & Sons, 65 P.2d 869, 5 Cal.2d 
611—Weingetz v. Cheverton, 226 P. 
2d 742, 102 Cal.App.2d 67—^In re 
Pohlmann’s Estate, 201 P.2d 446, 
89 Cal.App.2d 563—^Riverside Ran¬ 
cho Corp. V. Cowan, 198 P.2d 526, 
88 Cal.App.2d 197—Hart v. Brick- 
son, 147 P.2d 414, 63 Cal.App.2d 719 
—West Coast Life Ins. Co. v.‘ Craw¬ 
ford, 138 P.2d 384, 68 Cal.App.2d 
771—Childs V. Gross, 107 P.2d 424, 
41 CalJLppi2d 680—People v. Willis, 
86 P.2d 670, 30 Cal.App.2d 419— 
People V. One Ford V 8 Coach, En¬ 
gine No. 18-2187132, 69 P.2d 473, 
21 C2al.App.2d 446—^Weiner v. Lus- 
combe, 66 P.2d 161, 19 Cal.App.2d 
668 . 

Idaho.—Naccarato v. Village of 
Priest River, 195 P.2d 370, 68 
Idaho 368. 

Iowa.—Goeman v. Live Stock Nat 
Bank, 29 N.W.2d 528, 238 Iowa 
. 1088, 10 A.L.R.2d 462. 

Mont—Nuhn v. Nuhn, 87 P.2d 671, 
97 Mont 596. 

Vt.—Boyd v. Town of Hartford, 28 
A.2d 411, 112 Vt 603. 

64 ai. p 1258 note 63. 

34. Tex.—Southern Surety Co. v. 
Nalle & Co., Com.App., 242 S.W. 
197. 

64 C.J. p 1268 note 62. 

65. Md.—Hald v. Haid, 176 A. 338, 
167 Md. 498. 

Mass.—Crowley v« Swanson, 186 N.B. 
46, 283 Mass. 82. 

6a Ind.—Western A Southern Life 
Ins. Co. V. Lottes, 64 N.B.2d 405, 
116 Ind.App. 559, rehearing denied 
64 N.B.2d 805, 116 Ind.App. 659. 
N.J.—^Newark Hardware A Plumbing 
Supply Co, V. Stove Mfrs. Corp., 
66 A.2d 606, 136 N.J.Law 401, af¬ 
firmed 61 A.2d 240, 137 N.J.Law 
612. 

Okl.—Corpus juris dted iu Bauman 
V. International Harvester Co., 130 
P.2d 287, 191 Okl. 392. 

Tenn.—Central Produce Co. v. Gen¬ 
eral Cab Co. of Nashville, 129 S.W. 
2d 1117, 23 Tenn.App. 209. 

64 C.J. p 226 note 24. 

Improperly presented 
Bvidence admitted without objec¬ 
tion, legally relevant but objection¬ 
able for want of proper presenta¬ 
tion, may be basis lor judgment.— 
Sloan Lumber Co. v. Southern Oma*: 
mental Iron Works, Tex.Clv.App., 66 
S.W.2d 722. 
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dence cannot insist on introducing improper evi¬ 
dence in rebuttal over the objection of the adverse 
party.®^ 

b. Exceptions to, or Qualifications of, Rule 

The general rule that evidence Introduced without 
objection la properly In the case for all purposes, and 
may be considered, does not apply to evidence which 
has no bearing on any fact in issue, or where the fact 
shown by such evidence furnishes no basis for recovery. 

It has been held that the rule that incompetent 
evidence admitted without objection should be given 
the same consideration and probative effect as 
though it were legally admissible does not apply 
where the fact shown by the evidence furnishes no 
basis for a recovery®® or shows affirmatively that 
no recovery can be had,®® or to evidence having no 
bearing on any fact in issue ;70 and evidence wholly 
outside the issues will not support a judgment even 
though admitted without objection,71 and the jury 
should be instructed to disregard itJ® It has also 
been hdd that evidence competent for some purposes 
cannot be made the basis of a finding on another 
subject as to which it is inadmissible, although it 
was admitted without objection.^® 

Failure to object to evidence does not give it any 
greater weight than it would have had if objection 
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had been made,7^ and evidence which is without 
probative value, even though admitted without ob¬ 
jection, will not sustain a verdict,76 and the jury 
may be instructed to disregard it.76 A distinction 
has been .made between evidence not strictly ad¬ 
missible and illegal evidence,77 and in some cases' 
it has been held that evidence which is wholly or 
inherently incompetent will not be considered, al¬ 
though admitted without objection,^® and cannot 
form a basis for a finding, verdict, or judgment.^# 

It has also been held that, although incompetent 
and irrelevant evidence has been introduced with¬ 
out objection, the court should on request instruct 
the jury to disregard it,®® although a refusal so to 
instruct is not error where the evidence is material 
to the issues, although it might be held incompetent 
if objected to,®^ or where the evidence is compe¬ 
tent, but inadmissible because of the failure of the 
party to allege the fact in his pleading.®® Even 
though a party fails to object to evidence admitted, 
he has the right to have the court declare in its 
instructions the correct rule on the matter to which 
the evidence relates.®® Where sufficient legal testi¬ 
mony was admitted on an issue, illegal and incom¬ 
petent testimony, which is without probative value, 
admitted without objection, will not destroy the 
probative value of the legal testimony.®^ 


67. Mo.—^Bsque v. United Rys. Co. of 
St Louis, 167 S.W. 1061, 174 Mo. 
App. 817. 

68. Minn.—^Hanson y. Marlon, 161 
N.W. 196, 128 Minn. 468. 

64 C.J. p 227 note 82. 

69. Ga.—Brookman v. Rennolds, 98 
S.E. 643, 148 Ga. 721. 

70i HI.—^Knudson y. Blnudson, 46 N. 

E.2d 1011, 882 lU. 492. 

Ind.—McCarthy y. Miller, 12 N.B.2d 
848, 218 Ind. 696. 

Mont—^Rossberg y. Montgomery 

Ward & Co., 99 P.2d 979, 110 Mont 
164. 

64 C.J. p 227 note 84. 

Eyidence of reputation 
In action of malicious prosecution, 
eyen though defendant did not ob¬ 
ject to introduction of eyidence of 
plaintiffs reputation for honesty 
without first showing that reputa¬ 
tion was known to those who made 
complaint against plaintiff, absence 
of objection did not justify court in 
admitting the evidence.—Simpson y. 
Montgomery Ward & Co.,> 46 A.2d 674, 
864 Pa. 87. 

71 . Pa.—AUen y. Allen, 67 A.2d 629, 
68 A.2d 466, 166 Pa.Super. 879. 

Tex.—Johnson Aircrafts v. Wllbom, 
CiyA.pp., 190 S.W.2d 426, refused 
for want of merit—Stone y, Boone, 
Ciy.App., 160 S.W.2d 678, error re¬ 


fused—Street y. Cunningham, Ciy. 
App., 166 S.W.2d 641. 

64 C.J. p 227 note 37. 

Where special pleading required 
Where waiver, to be relied on, must 
be specially pleaded, effect cannot be 
glyen to proof of waiyer without ob¬ 
jection, in absence of plea of waiyer, 
—^Federal Union Ins. Co. y. Hardin, 
Tex.Cly.App., 115 S.W.2d 1144. 

73. Tex.—Jamison Gin Co. y. Mea- 
sels, ClyApp., 207 S.W. 866. 

73. U.S.—Gunther v. Llyerpool, etc.. 
Ins. Co., C.C.N.T., 86 P. 846. 

N.T.—^Kittel y. Schmleder, 86 N.T.S. 
977, 89 App.Diy. 618. 

74. Ind.—Craig y. Citizens Trust 

Co., 26 N.B.2d 1006, 217 Ind, 484. * 

64 C.J. p 227 note 41. 

Without vitality 

Incompetent testimony is without 
vitality even though admitted with¬ 
out objection.—Robinson v. Wichita 
County, Tex.Civ,App., 106 S.W.2d 769, 
error dismissed. 

76. Utah.—^Ephraim Willow Creek 
Irr. Co. y. Olson, 268 P. 216, 70 
Utah 96. 

64 C.J. p 228 note 42. 

76. Conn.—Pltzhugh v. Bushnell, 
174'A. 80, 118 Conn. 677. 

7T- Fl€L—Gracy v. Seaboard Air 
Line Ry., 68 So. 722, 69 Fla. 301. 

64 C.J. P 228 note 43. 
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78, Tex.—Tunnell y. Moore, Civ. 

App., 68 S.W.2d 324. 

64 C.J. p 228 note 44. 

Parol evidence to vary writing see 
Infra § 164. 

79- Tex.—Bell v. Rudd, Civ.App., 
189 S.W.2d 23, reversed on other 
grounds 191 S.W.2d 841, 144 Tex. 
491—State y. Dickey, Civ.App., 158 
S.W.2d 844, error refused—^P. W. 
Woolworth Co. y. Goldston, Civ. 
App., 156 &W.2d 830, error refused 
—Smith v. Lynn, Civ.App., 162 S. 
W.2d 838—Sloan Lumber Co. v. 
Southern Ornamental Iron Works, 
Civ.App., 66 S.W.2d 722. 

64 C.J. p 228 note 46. 

80. H.T.—Hamilton v. New York 
Cent. R. Co.. 61 N.T. 100. 

64 C.J. p 228 note 46. 

81. N.T.—^Plum v. Metropolitan St. 
R. Co.. 86 N.T.S, 827, 91 App,Dlv. 
420. 

88. N.T.—Jones v. Niagara Junc¬ 
tion R. Co., 71 N.T.S. 647, 68 App. 
Dlv. 607. 

83. Neb.—Corpus Juris quoted iu 
Harper y. Young, 298 N.W. 842, 
846, 139 Neb. 624. 

64 C.J. p 228 note 49. 

84. Ga.—Morgan y. Bell, 6 S.E.2d 
897, 189 Ga. 482. 
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§ 151. Application of Rule 

Particular applications of the rules governing 
the consideration of evidence introduced without 
objection are discussed infra §§ 1S2-15S. 

Examine Pocket Parts for later cases, 

§ 152. -Nature of Evidence in General 

The general rule that evidence Introduced without 
Objection is to be considered, although It would have 
been excluded had objection been made, applies to doc¬ 
umentary evidence, secondary evidence, and declara¬ 
tions and admissions. 

The general rule that evidence admitted without 
objection is legally in the case and entitled to due 
weight in determining the issues, discussed supra 
§ 150, applies to documentary evidence^® and to 
declarations or admissions.^® On the other hand, it 
has been held that declarations of an agent out of 
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court, even though not objected to, are incompetent 
to prove agency and have no probative value,that 
statements of an agent outside of the scope of em¬ 
ployment are incompetent and without probative 
force,®® and that declarations of ownership by de¬ 
fendant in execution, made after levy or while he 
was not in possession, have no probative value, al¬ 
though not objected to.®® 

Likewise, it has been held that self-serving decla¬ 
rations, although admitted without objection, are 
without probative value.®® Furthermore, neither 
documentary evidence, which has not been explained 
and verified, and has no probative value,®i nor an 
ordinance, not in force at the time of the injury for 
which suit is brought,®® although introduced without 
objection, will sustain a verdict. The general rule 
applies also to secondary evidence,®® and a party 


85. Ill—^Marshall v. Metropolitan 
Life Ins. Co., 90 N.E.2d 194, 405 
Ill. 90. 

Mass.—^Ryan v. DiPaolo, 47 N.B.Sd 
941, 318 Mass. 492. 

Mo.—^Meyer v. Dubinsky Realty Co., 
App., 183 S.W.2d 1106. 

Wyo.—state ex rel. Benham v. Cheev- 
er, 267 P.2d 337. 

64 C.J. p 228 note 51. 

Failure to object as waiver of objec¬ 
tions generally see supra S 116. 

Belevanoy of evldenoa 

A writing received in evidence 
without objection as an element in 
parol proof of resulting trust, to be 
considered with other evidence sup¬ 
porting assertion of resulting trust, 
was relevant.—Geyer v. Thomas, 72 
A.2d 89, 364 Fa. 242. 

Parbioiaar doouments within rule 

(1) Deeds.—^Hackett v. Linch, 116 
P.2d 868, 57 Wyo. 289, certiorari de¬ 
nied—64 C.J. p 228 note 51 [a]. 

(2) Hospital records.—^Walner v. 
Sorentino, 192 N.E. 503, 288 Mass. 
76. 

(3) Judicial records. 

Md.—Holler v. Miller, 9 A.2d 260, 177 
Md. 204. 

Mass.—Sheehan v. Goriansky, 72 N. 
E.2d 538, 321 Mass. 200, 173 A.L.R. 
497. 

Pa.—Schmidt v. Martz, 55 A.2d 688, 
161 PaSuper. 439. 

It.1.—^Wanelik v. Franklin Auto Sup¬ 
ply Co., 10 A.2d 349, 64 R.I. 76. 

64 C.J. p 228 note 51 [h]. 

(4) Letters.—^Dowling v. Jones, C. 
C.A.N.T., 67 P.2d 537—64 C.J. p 228 
note 61 [i]. 

(5) Ordinances. 

Cal.—Chandler v. Benafel, 89 P.2d 
890. 3 Cal.App.2d 368. 

Ill.—Boal v. City of Chicago, 23 N.B. 
2d 237, 301 IlLApp. 636. 

(6) Photographs.—Cagianello v. 


City of Btartford, 66 A.2d 83, 136 
Conn. 473. 

Charge on legal elTeot of ordinance 
alleged in declaration not demurred 
to, and Introduced in evidence with¬ 
out objection, was proper.—^Minnick 

V. Jackson, JL8 S.B.2d 891, 64 GaApp. 
554—^Folds V. City Council of Augus¬ 
ta, 151 S.E. 686, 40 GaApp. 827. 

88- Mo.—Crawford v. Metropolitan 
Life Ins. Co., App., 167 S.W.2d 916 
—^Vigeant v. Fidelity Nat. Bank & 
Trust Co., 168 S.W.2d 184, 236 Mo. 
App. 774. 

N.H.—Cleveland v. Reasby, 33 A.2d 
564, 92 N.H. 518, 

64 C.J. p 229 note 52. 

Declarations or admissions of agent 
Vt—Dieter v. Scott, 9 A.2d 95, 110 
Vt. 376. 

64 C.J. p 229 note 52 [a]. 

Self-servlxig declarations, admitted 
without objection, will be considered 
and given natural probative effect.— 
Tralle v. Chevrolet Motor Co., 92 S. 

W. 2d 966, 230 Mo.App. 535—^Munton 
V. A. Drimeler Storage & Moving Co.. 
22 S.W.2d 61, 223 Mo.App. 1124. 

Offers of compromise 

Tex.—^Lloyds America v. Poe, Civ. 
App., 69 S.W.2d 160, error dis¬ 
missed. 

Unsworn testimony at administrative 
hearing 

Where transcript of proceedings 
before Comnaissioner of Labor Statis¬ 
tics on application for a charter was 
introduced without objection on trial 
of suit, by applicants for charter, for 
a Judgment declaring unconstitution¬ 
al a statute making favorable rec¬ 
ommendation of Commissioner of La¬ 
bor Statistics a prerequisite to issu¬ 
ance thereof, statements of witness¬ 
es at such hearing could be taken as 
admissions for purposes of declara¬ 
tory Judgment suit although witness¬ 
es were not sworn.—Texas Agr. 
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Workers Union v. Isbell, Tex.Clv. 
App., 196 S.W.2d 206, error refused 
no reversible error. 

87. Mo.—Smith v. Smith, App., 192 
S.W.2d 691, followed in 192 S.W. 
2d 700. 

Tenn.—Wade v. Whitsitt, 9 Tenn. 
App. 436. 

Tex.—Central Motor Co. v. Rober¬ 
son, Civ.App., 164 S.W.2d 180, af¬ 
firmed Burton v. Roberson, 164 S. 
W.2d 624, 139 Tex. 662, 143 A.L. 
R. 1. 

Utah.—Ephraim Willow Creek Irr. 
Co. V. Olson, 268 P. 216, 70 Utah 
95. 

88. Tex.—^F. W. Woolworth Co. v. 
Goldston, C1V.APP., 156 S.W.2d 830, 
error refused. 

89. Ga.—^Bacon v. Hinesville Bank, 
144 S.E. 125, 38 GsuApp. 422. 

90. Wash.—^W. W. Conner Co. v. 
McCollister & Campbell, 115 P.2d 
370, 9 Wash. 407. 

91. Ga.—^Eatonton Oil d; Auto Co. v. 
Greene County, 185 S.E. 296, 53 
Ga.App. 145. 

98. Mo.—^Bach v. Dlekroeger, App., 
167 S.W.2d 934. 

93. U.S.—^American Surety Co. of 
New York v. Scott, C.C.A.C 0 I 0 ., 63 
F.2d 961. 

Ala.—Hill V. Hill, 113 So. 306, 216 
■ Ala. 435. 

Ark.-Bridwell v. Rackley, 175 S.W. 
2d 389, 206 Ark. 381—Schuman v. 
Hughes, 156 S.W.2d 804, 203 Ark. 
395. 

Cal.—Sublett v. Henry's Turk & Tay¬ 
lor Lunch, 181 P.2d 869, 21 Cal.2d 
273—^Hausen v. Goldman, App., 267 
P.2d 852—^People v. Kelly, 174 P.2d 
342, 77 Cal.App.2d 23. 

Ga.—^Morgan v. Bell, 5 S.B.2d 897, 
189 Ga. 432—Wolfe v. Brown- 
Wrlght Hotel Supply Corp., 73 S.E. 
2d 82, 87 Ga.App. 12—Cummings v. 
State, 67 S.E.2d 166, 84 Ga.App. 
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who himself introduces secondary evidence cannot 
contend that such evidence should not be given such 
consideration as its natural probative value entitles 
it toM Where, however, there is a conflict between 
primary evidence of an official record and secondary 
evidence, inadmissible if objected to, but admitted 
without objection, the primary evidence should pre¬ 
vail.^® Testimony received without objection may 
be considered, although if it had been objected to 
it would have been excluded tmder the rule of priv¬ 
ileged communications.^® Written evidence, even 
though illegally obtained, is properly in evidence and 
may be considered where no objection is made to 
its admission.®^ 

Testimony of a party to an action brought by or 
against an executor or administrator as to any trans¬ 


action with, or statement of, the deceased, unless 
the party is called to testify thereto by the opposite 
party, is wholly incompetent and should be disre¬ 
garded, even though introduced without objection;®® 
however, it has been held that such testimony is 
competent in the absence of an objection thereto,®® 

§ 153. -Hearsay EMdence 

As a general rule, hearsay evidence, admitted with¬ 
out objection, Is considered and given Its natural pro¬ 
bative effect; however, In some jurisdictions hearsay 
evidence, admitted without objection, Is without proba¬ 
tive force. 

Hearsay evidence, admitted without objection, has 
been held to have probative value,i and should be 
considered and given its natural probative effect,® 
subject to any infirmative suggestion due to its 


698—^Hifaynard v. Rawlins, 168 S.E. 
269, 45 Ga.App. 91—^. J. Bull & 
Son V. Carpenter, 124 S.E. 881, 82 
Ga.App. 637. 

ni. —Chlcasro Composition v. La Salle 
Nat. Bank, 104 N.E.2d 106, 845 lU. 
App. 507. 

Ind.—Community State Bank of Roy¬ 
al Center v. Durbin, 98 N.E.2d 604, 
121 Ind.App. 229. 

Mass.—Glover v. Mltcbell, 64 N.E.2d 
648, 819 Mass. 1. 

Miss.—Citizens Bank of Hattiesburg 
V. Miller, 11 So.2d 4.57, 194 Miss. 
657. 

Mo.—^Blanks v.’ American Life & Ac¬ 
cident Ins. Co., App., 280 S.W.2d 
184—Thomas Patrick, Inc., v. Cor¬ 
bett, App., 67 S.W.2d 766. 

Neb.—Cotten v. Stolley, 248 N.W. 
384, 124 Neb. 855. 

Nev.—^In re Aguirre's Estate 65 P, 
2d 686, 67 Nev. 275. 

Okl.—^Beidleman v. Falls, 168 P.2d 
477, 196 Okl. 412, 168 A.L.R. 1486— 
Bauman v. International Harvester 
Co., 180 P.2d 287, 191 Okl. 892. 

Pa.—^Petrie v. Kaufmann & Baer Co., 
139 A. 878, 291 Pa. 211. 

Tenn.—Cothron v. Cothron, 110 S.W. 

2d 1054, 21 Tenn.App. 888. 

Tex.—^Kramer v. Wilson, Civ»App., 
226 S.W.2d 676, refused no reversi¬ 
ble error—^Luse v. Rosrers, Civ. 
App., 169 S.W.2d 924—Stand! v. 
Mills & Exports Co., Civ.App., 146 
S.W.2d 787—^Lee C. Moore & Co, v. 
Jarecki Mfsr. Co., Civ.App., 82 S.W. 
2d 1002, error refused—Busby v. 
First Nat. Bank, Clv.App., 68 S.W. 
2d 328, error dismissed. 

W.Va.—^Montgomery v. Fay, 80 S.B. 
2d 108. 

22 C.J. p 978 note 73, p 1019 note 99 
—23 C.J. p 40 note 62—64 C.J. p 
229 note 55. 

Evidence of value other than evi¬ 
dence of market price or market val¬ 
ue is competent on issue of value. In 
absence of objection that it is not 
best evidence.—Taylor County v. 


Olds, Tex.Civ.App., 67 S.W.2d 1102, 
error dismissed. 

Oontents of judgment 
Where objections to competency 
are removed, parol evidence is ad¬ 
missible to prove contents of a judg¬ 
ment the same as any other writing, 
where such objection is removed by 
failure to object.—Stevens v. Minne¬ 
apolis Fire Dept. Relief Ass'n, 17 N. 
W.2d 642, 219 Minn. 276. 

Becomes primary evidence 
Secondary evidence not objected to 
becomes in effect primary evidence. 
—^De Long v. Iowa State Highway 
Commission, 296 N.W. 91, 229 Iowa 
700. 

Where statute of frauds applicable 

Incompetent evidence, including 
oral testimony in a case covered by 
the statute of frauds, if admitted 
without objection, is generally suffi¬ 
cient to support a finding.—^Ingraham 
V. Smith, 189 P.2d 721, 88 CalA^pp. 
2d 807. 

Title may be proved by parol when 
the evidence is not objected to.— 
Compton V. Ivey, 69 Ihd. 352. 

94), Tex.—^Luse v. Rogers, CivJ4pp., 
159 S.W.2d 924. 

Vt.—Clark v. Wild, 81 A. 686, 86 Vt 
212, Ann.Cas.l9l4C 661. 

Waiver of objections to evidence in¬ 
troduced or elicited by objecting 
party see supra § 116. 

95- Tex.—Gattison v, Meyer, Civ. 
App., 297 S.W. 900. 

96. Mo.—Gruner v. Gruner, 166 S.W. 
866, 188 Mo.App. 157. 

97. Wis.—Kidder v. Kidder, 268 N. 
W. 221, 222 Wis. 183. 

98. Ark.—Brittian v. McKim, 164 S. 
W.2d 485, 204 Ark. 647. 

99. Wyo.—Weldenhoft v. Primm, 16 
Wyo. 840, 94 P. 453. 

1. CaL—^Fox V. San Francisco Uni¬ 
fied School Dist, 246 P.2d 608, 111 
CaLApp.2d 885. 

Ind.-^hlcago Dlst. Elea Generating 
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Corp. V. Evans, 69 N.E12d 627, 117 
Ind.App. 280. 

Otherwise stated 

(1) Hearsay evidence, received 
without objection, has probative val¬ 
ue depending on its character.—Mer¬ 
ritt V. Department of Labor & In¬ 
dustries of State, 251 P.2d 158, 41 
Wa8h.2d 683—^Munday v. Department 
of Labor & Industries, 213 P.2d 481, 
86 Wa£di.2d 874—Harter v. King 
County, 119 P.2d 919, 11 Wash.2d 
588. 

(2) Hearsay evidence,, which was 
material and relevant and received 
without objection at the trial, had 
the value of testimony directly elic¬ 
ited. 

U.S.—Homln v. Montgomery Ward 
& Co., C.CJLPa., 120 F.2d 500. 

N.J.—^In re Petagno, 48 A.2d 909, 24 
N.LMisc. 279. 

Pa—^Harrah v. Montour R. Co., 184 
A. 666, 821 Pa 626—In re Holmes, 
103 A.2d 464, 176 PaSuper. 187— 
Demos Const. Co. v. Service Supply 
Corp., 84 A.2d 828, 163 PaSuper. 
623—^Tankunos v. Hinds Catering 
Co., 196 A. 620, 130 PaSuper. 187 
—^Broad Street Trust Co. v. Heyl 
Bros., 193 A. 397, 128 PaSuper. 65 
—Herr v. Bard, Com.PL, 50 Lane. 
Rev. 31, affirmed 50 A.2d 280, 355 
Pa 678—^Zn re Contest of Election 
of O'Neil, Com.Pl., 82 Luz.Leg.Reg. 
261. 

(3) Hearsay testimony, admitted 
without objection, has some proba- 
tive value.—Shepard v. Purvlne, 248 
P.2d 852, 196 Or. 348. 

2. U.S.—Continental Oil Co. v. U. S., 
C.A.Cal., 184 P.2d 802—^Liverpool 
& London & Globe Ins. Co. of Lilv- 
erpool, England v. Nebraska Stor¬ 
age Warehouses, C.C.AJNreb., 96 F. 
2d 30. 

Ala—Albert v. Henry, 167 So. 661, 
282 Ala 159. 

Ark.—Consolidated Indemnity Ina 
Co. V. Dean, 68 S.W.2d 460, 462, 
188 Ark. 886— Corpus Juris oited 
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inherent weakness,* and may establish a material i verdict or judgment.® However, such evidence 
fact in issue,^ support a finding,® and sustain a | should be given only the weight to which it is 


Palmer v. Folsom, 66 S.W.2d 1063, 
1064, 188 Ark. 1167—Ooxpus Juris 
auotad Ul Missouri Pac. B. Co. v. 
Hardlngr, 65 S.W.2d 20, 21, 188 Ark. 
221 . 

Conn.—^Mllne v. MacWhlrter, 25 A.2d 
659, 128 Conn. 688. 

Idaho.—^BCamlln v. TTniversity of Ida¬ 
ho, 104 P.2d 625, 61 Idaho 570. 

HL—^Town of Cicero v. Industrial 
Comihisslon, 89 N.B.2d 854, 404 111. 
487. 

Ind.—^Indianapolis Blue Print & Mfg. 
Co. V. Kennedy, 19 K.B.2d 554, 215 
Ind. 409—Clarke Auto Co. v. 

App., 116 N.E.2d 532. 

Iowa.—^De Lons: v. Iowa State High¬ 
way Commission, 295 N.W. 91, 229 
Iowa 700—Goodale v. Murray, 289 
H.W. 450, 227 Iowa 843, 126 A.I 1 .R. 
1121—^Hamilton v. P. B. Johnson 
& Sons, 276 N.W. 841,. 224 Iowa 
1097. 

Kan.—^Long v. Lozler-Broderick & 
Gordon, 147 P.2d 705, 158 TTon. 400. 

Md.—^Waxter v. Mindel, 89 A.2d 599, 
200 Md. 367—Well v. Free State 
Oil Co. of Md., 87 A.2d 826, 200 
Md. 62. 

Majss.—^Ventromlle v. Malden Elec. 
Co., 57 Nr.B.2d 209, 31? Mass. 132. 

Miss.—^Lake v. Harrington, 48 So.2d 
845. 210 Miss. 74, 26 A.L.R.2d 1— 
Citizens Bank of Hattiesburg v. 
Miller, 11 So.2d 457, 194 Miss. 557. 

Mo.—^Thom V, Cross, App., 201 S.W. 
2d 492—^Burley v. State Social Se¬ 
curity Commission, 163 S.W.2d 95, 
236 Mo.App. 930—^Madison v. Taxi 
Owners Ass’n, App., 148 S,W.2d 106 
—^Tralle v. Chevrolet Motor Co., 92 
S.W.2d 966, 230 Mo.App. 535—Lan- 
ahan v. Hydraulic-Press Brick Co., 
App., 55 S.W.2d 327. 

Nev.—In re Aguirre's Estate, 65 P.2d 
685, 57 Nev. 276. 

N.H.—^Halley v. Brown, 24 A.2d 267, 
92 H.H. 1—Corpus Juris cited in 
Barlow V. Verrlll, 183 A. 857, 88 
3Sr.H. 25, 104 AL.R. 1126, 

N.J.—^In re Petagno, 48 A.2d 909, 24 
N-.J.Misc. 279. 

XM.—Chiordl v. Jernigan, 129 P,2d 
640, 46 N.M. 396—Wellington v. 
Mutual Ben. Health & Accident 
Ass’n, 40 P.2d 630, 39 N.M. 98. 

N.C.—^Lambros v. Zrakas, 66 S.E.2d 
895, 234 N.C. 287. 

Ohio.—^Modern Motor Exp. v. Public 
Utilities Commission of Ohio, 95 
N.B.2d 764, 164 Ohio St 271—Bu¬ 
chanan V. Battson, App., 56 N.E.2d 
339. 

Or.—Shepard v. Purvlne, 248 P,2d 
352, 196 Or. 348. 

Pa.—^Poulkrod v. Standard Accident 
Ins. Co., 23 A.2d 430, 343 Pa. 505. 

S.D.—^Killian v. Hubbard, 9 N.W.2d 
700, 69 S.D. 289, 146 •A.L.R. 708. 

Tenn.—Ward v. Gulf, M. & N. R. Co., 
134 S.W.2d 917, 23 Tenn.App. 538. 


Vt—City of Montpelier v. Town of 
Calais, 39 A.2d 350, 114 Vt 5. 

Va,—Stevens v. Miraklan, 12 S.E.2d 
780. 177 Va. 123. 

Wash.—W. W. Conner Co. v. McCol- 
lister & Campbell, 115 P.2d 370, 9 
Wash.2d 407—^Atkins v. Cleln, 100 
P.2d 1, 8 Wash.2d 168, opinion ad¬ 
hered to 104 P.2d 489, 8 Wash.2d 
168. 

W.Va.—^Magruder v. Hagen-Ratclilf 
& Co., 60 S.B.2d 488, 131 W.Va. 679. 
64 C.J. p 230 note 59. 

Bendered competent 

(1) Hearsay testimony with re¬ 
spect to itemized repair bill for fix¬ 
ing ambulance after collision with 
defendant's automobile, in absence 
of any objection thereto, was com¬ 
petent as proof of damages.—^Tre- 
wolla V. Garrett 27 So.2d 887, 200 
Miss. 563. 

(2) In proceeding Involving validi¬ 
ty of alleged gift Inter vivos, hear¬ 
say testimony was rendered compe¬ 
tent by not being objected to.—^Linde- 
man's Estate v. Herbert 193 So. 790, 
188 Miss. 842. 

(8) Testimony admitted without 
objection constituted competent evi¬ 
dence, even though based on hear¬ 
say.—^Reidy v. Myntti, C.C.A.Alaska, 
116 P.2d 725. 

Statements of waiver 
In action for benefits under policy, 
insured’s statements introduced with¬ 
out objection as to general agent’s 
statements of waiver of payment of 
premiums became evidence.—Frank¬ 
lin Life Ins. Co. v. Brantley, 165 So. 
834, 231 Ala. 554. 

Treated as legal evidenoe 
Where evidence, incompetent as 
hearsay, but relevant to the question 
in Issue, is admitted without objec¬ 
tion, court may treat it as “legal 
evidence."—Oko v. Krzyzanowski, 27 
A.2d 414, 150 Pa.Super. 206. 

3. Ark.—Corpus Juris cited In Con¬ 
solidated Indemnity Ins. Co. v. 
Bean, 68 S.W.2d 460, 462, 188 Ark. 
835—Corpus Juris cited In Palmer 
V. Folsom, 66 S.W.2d 1063, 1064, 
188 Ark. 1167—Corpus Juris quoted 
in Missouri Pac. R. Co. v. Harding, 
65 S.W,2d 20. 21. 188 Ark. 221. 

Conn.—^Keeler v. Sears, Roebuck & 
Co., 183 A. 20, 121 Conn. 56—Boris 
V. McFarland, 156 A. 68, 113 Conn. 
610—^Poliner v. Fazzino, 135 A. 289, 
105 Conn. 360. 

Iowa.—Be Long v. Iowa State High¬ 
way Commission, 295 N.W. 91, 229 
Iowa 700. 

Or.—Shepard v. Purvine, 248 P.2d 
352, 196 Or. 348. 

4. Ark.—Corpus Juris cited in Con¬ 
solidated Indemnity Ins. Co. v. 
Bean, 68 S,W.2d 460, 462, 188 Ark. 
835—Corpus Juris quoted in Mis¬ 

300 


souri Pac. R. Co. v. Hkrding, 65 S. 
W.2d 20, 21, 188 Ark. 221. 

B.C.—Tirrell v. Osborn, MumApp., 
55 A.2d 725. 

Iowa.—^Lamp v. Lamp, 60 N.W.2d 
844. 

Miss.—Citizens Bank of Hattiesburg 

V. Miller, 11 So.2d 457, 194 Miss 
667. 

64 CJ. p 230 note 61. 

6. Ark.—^Brittian v. McKim, 164 S. 

W. 2d 436, 204 Ark. 647. 

Cal.—Nelson v. Fbmando Nelson & 
Sons, 55 P.2d 859, 5 Cal.2d 511— 
Powers V. Board of Public Works, 
15 P.2d 156, 216 Cal. 646—Manney 

V. Housing Authority of City of 
Richmond, 180 P.2d 69, 79 CaLApp. 
2d 463—^Tieso v. Tieso, 165 P.2d 
659, 67 C8l.App.2d 872-~-Borfer v. 
Belucchi, 141 P.2d 906, 61 Cal.App. 
2d 63—Weiss v. Bank of America 
Nat. Trust & Sav. Ass’n, 136 P.2d 
584, 57 Cal.App.2d 892. 

Neb.—^Vielehr v. Malone, 63 N.W.2d 
497—^Dafoe v. Grantski, 9 N.W,2d 
488, 143 Neb. 344—Maul v. Iowa* 
Nebraska Bight. & Power Co., 288 
N.W. 632, . 137 Neb. 128, modified 
on other grounds and rehearing de¬ 
nied 289 N.W. 767, 137 Neb. 128. 
Pa.—Yankunos v. Hinds Catering 
Co., 196 A. 520, 130 Pa.Super. 187 
—^Broad Street Trust Co. v. Heyl 
Bros., 193 A. 397, 128 Pa.Super. 65 
—^Herr v. Bard, Com.Pl., 60 Lane. 
Rev. 31, affirmed 60 A.2d 280, 365 
Pa. 678. 

Vt.—Bethel Mills v. Whitcomb, 76 
A.2d 648, 116 Vt 367—City of 
Montpelier v. Town of Calais, 39 
A.2d 360, 114 Vt 5. 

Va.—Stevens v. Mirakian, 12 S.B.2d 
780, 177 Va. 123. 

6i Ark.—Brittian v. McKlm, 164 S. 

W. 2d 435, 204 Ark. 647—Corpus 

Juris cited in Consolidated Indem¬ 
nity Ins. Co. V. Bean, 68 S.W.2d 
460, 462, 188 Ark. 835—Corpus 

juris cited in Palmer v. Folsom, 66 

S.W.2d 1063, 1064, 188 Ark. 1167— 
Corpus Juris quoted lu Missouri 
Pac. R. Co. V. Harding, 65 S.W.2d 
20. 21, 188 Ark. 221. 

Pa.—Barclay White Co. v. Unem¬ 
ployment Compensation Board of 
Review, 46 A.2d 698, 739, 159 Pa. 
Super. 94, reversed on other 
grounds 60 A.2d 336, 366 Pa. 43, 
certiorari denied Seiflng v. Barclay 
White Co., 68 S.Ct 63, 332 U.S. 761, 
92 L.Ed. 347. 

64 CJ. p 230 note 61. 

Mftrket price of commodity 
Ga.—^McKenzie v. Perdue, 19 S.E.2d 
765, 67 GaApp. 202, reversed on 
other grounds Perdue v. McKen¬ 
zie, 21 S.E.2d 705, 194 Ga. 356, man¬ 
date conformed to McKenzie v. 
Perdue, 23 S.E.2d 183, 68 Ga.App. 
498. 
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entitled,'^ and the failure to object adds no weight to 
the evidence if intrinsically it had none.8 In some 
jurisdictions it has been held that hearsay evidence, 
although admitted without objection, is without pro¬ 
bative force,9 is incompetent to establish a material 
fact in issue,and will not sustain a finding^ or 
sustain a verdict or judgment^^ when unsupported 
by other evidence.i^ 

g 154 . -Parol Evidence 

As a general rule, parol evidence, Inadmissible , as 


TRUL §§ 153-154 

varying or contradicting a writing, although admitted 
without objection, is Incompetent to vary a writing and 
must be disregarded; however. In a tew Jurisdictions 
such evidence must be considered and given due effect. 

In some jurisdictions it is held that parbl evi¬ 
dence, inadmissible as varying or contradicting a 
writing, must be considered and given its due effect, 
if admitted without objection,!^ while in other juris¬ 
dictions it is held that such evidence, although ad¬ 
mitted without objection, is incompetent to vaiy a 
writing and must be disregarded.^^ 


Value 

La.—Walner v. Walner, 26 So.2d 829, 
210 La. 324. 

7. Conn.—Winsor v. Hawkins, 87 A. 
2d 222, 130 Conn. 669. 

Me.—Shaw v. McKenzie, 160 A. 911, 
131 Me. 248. 

Mo.—^Reeves v. Thompson, 211 B,W. 
2d 23, 357 Mo. 847. 

Wyo.—State ex rel. Benham v. Cheev- 
er, 257 P.2d 837. 

Xess welsrht than, positive evidence 
Even If admitted without objec¬ 
tions, hearsay evidence could not out¬ 
weigh positive and uncontradicted 
evidence to the contrary.—General 
Service Garage v. Lexington Oil Co., 
118 S.W.2d 690, 274 Ky. 330. 

8. Cal.— Corpus Jtuls cited In Ayoob 
V. Ayoob, 168 P.2d 462. 471, 74 CaL 
App.2d 236. 

Me.—Shaw v. McKenzie, 160 A. 911, 
131 Me. 248. 

9. , Ga.—^Rabun v. Wynn, 70 S.E.2d 
746, 209 Ga, 80—Higgins v. Tren- 
tham, 197 S.B. 862, 186 Ga. 264— 
H^ilton V. Metropolitan Life Ins. 
Co., 32 S.B.2d 640, 71 Ga.App. 784— 
Acme Fast Freight v. Southjem Ry. 
Co., .21 S.E.2d 493, 67 GcuApp. 885. 

64 C.J. p 230 note 64. 

Weight of evidence which should he 
excluded on objection see Evi¬ 
dence S 1039. 

Eguity court may disregard hear- 
. say testimony.—^ones v. Plummer, 
118 S.W. 109, 137 MoJIlPP. 837. 

JXL Texas 

(1) The rule of the text has been 
applied.— Herrin Transp. Co. v, An¬ 
drews, Civ.App., 233 S.W,2d 891— 
Wright V. Dabbs, Civ.App., 220 S.W. 
2d 681, refused no reversible error 
—State V. Ohio OU Co., CivA.pp., 178 
S.W.2d 470, error refused—Winn v. 
Federal Land Bank of .Houston, Civ. 
App., .164 S.W.2d 864, error refused 
—Keystone Pipe & Supply Co. v. 
Osborne,, Civ.App., 73 S.W.2d 120— 
64 C.J. p 280 note 64 (Texas cases). 

(2) Under prior • decisions it was 
held that hearsay evidence admitted 
without objection was not without 
probative force.—Ketch v. Weaver 
Bros., Civ.App.,. 261 S.W. 880, re¬ 
versed on other grounds, Com.App.f 


276 S.W. 676—84 C.J. p 230 note 64 
(Texas cases). 

10. Ga.—^Rimes v. Martin, 29 S.E.2d 
49, 197 Ga. 278—^Higgins v. Tren- 
tham, 197 S.E. 862, 186 Ga. 264— 
Acme Fast Freight v. Southern Ry. 
Cb., 21 S.E.2d 493, 67 GaAupp. 885 
—Spencer v. Wright, 172 SJS. 91. 
48 Ga.App. 126. 

Tex.—^International Broth, of Boiler 
Makers v. Rodriguez, Civ.App., 193 
S.W.2d 886, error dismissed. 

IL Mont—Corpus JWcis guoted in 
State V. Keller, 246 P.2d 817, 821. 
Tex.—^Texas Co. v. Liee, 157 S.W.2d 
628, 138 Tex. 167—^Prudential Fire 
Ins. Co. V. United Gas Corp., Civ. 
App., 191 S.W.2d 617, reversed on 
other grounds 199 S.W.2d 767, 146 
Tex 267—Winn v. Federal Land 
Bank of Houston, CJiv.App., 164 S. 
W.2d 864, error refused—^Lone Star 
Gas Co. V. Holifleld, Civ.App., 160 
S.W.2d 282—^Keystone Pipe & Sup¬ 
ply Co. V. Osborne, Clv«App., ,73 S. 
W.2d 120—Soria v. American Nat 
Ins. Co., Civ.App., 67 S.W.2d 821. 
64 C.J. p 230 note 64. 

12. Tex—^Texas Co..v. Lee, 167 S.W. 
2d 628, 138 Tex 167—Hefflngton v. 
Heliums, Clv.App., 212 S.W,2d 246, 
refused no reversible error—^Roark 
V. Roark. CivJlpp., 201 S.W.2d .863 
—Winn V. Federal Land Bank of 
Houston, Civ.App„ 164 S.W.2d 864, 
error refused—Keystone Pipe & 
Supply Co. V. ‘ Osborne, Civ.App., 
73 S.W.2d 120—Sinclair Refining 
Co. V. Womack, Clv.App., 66 S.W. 
2d 402—Soria v. American Nat 
Ins. Co., CivJ^p., 67 S.W.2d 321, 
Ferempioxy Instzuetloa 

The trial court could not take Into 
consideration hearsay testimony in 
determining whether he should give 
peremptory Instructions, even In ab¬ 
sence of objection thereto.—^McDon¬ 
ald V. Wilcox TexCiv.App., 167 S.W. 
2d 668. 

Tf#tlmo]i7 induced by court 

In action for personal injuries sus¬ 
tained In collision between automo¬ 
bile and street oar, permitting po¬ 
lice officer to make conclusion as to 
cause of collision, from accident re¬ 
port based entirely on hearsay, was 
error notwithstanding defendant, did 


not object thereto, where testimony 
was induced In part by court's ex¬ 
amination.—Mo n ahan v. Chicago 
Transit Authority, 93 N.E.2d 169, 341 
lUJlpp. 260. 

13. Ga.—Spencer v. Wright, 172 S.B. 
91, 48 Ga.App. 126. 

Mont.—Oozpus Juris guotod iu State 
v. Keller, 246 P.2d 817, 821. 

64 C.J. p 230 note 66. 

14. La.—In re Industrial Homestead 
Ass’n, App., 198 So. 528—^Maison 
Blanche Co. v. Gllbride, App., 164 
So. 813. 

Tenn.—State, for Use of Burrow v. 
Cothron,, 113 S.W.2d 81, 21 Tenn. 
App. 619. 

64 C.J. p 230 note 67. 

Amhignlty as determlzilug factor 
Where there Is ambiguity or un¬ 
certainty as to meaning of a contrac¬ 
tual provision, evidence showing in¬ 
tention of parties, having been ad¬ 
mitted without objection, may prop¬ 
erly be considered, even though ob¬ 
jectionable, as bearing on meaning 
of provision in contract.—^Holyoke 
Water Power Co. v. American Wilt¬ 
ing Paper Co., C.C.A.Mas8., 68 F.2d 
261 . 

15. U.S.—Meadows v. CJontlnental 
Assur. Co., C.CA-Tex, 89 F.2d 266, 
certiorari denied 68 S.Ct. 24, 802 
U.S. 704, 82 L.Ed. 644. 

Cal.—Mulrooney v. Pietro, 180 P.2d 
62, 79 CalJlLPp.2d 311—3^11 v. 

Remp, 166 P.2d 872. 73 Cal.App.2d 
377. 

Qa,—Cleghorn v. Shields, 141 S.E. 65, 
166 Ga. 362. 

m. —winter Ins. Exchange of Chicago 
Motor Club V. Anderson, 73 N.B.2d 
12, 381 I11.APP. 250. • 

Mass.—Mabury Shoe Co. v. Izenstatt, 
69 N.E.2d 666, 820 Mass. 397. 

Neh.—^Perry v. Gross, 68 N.W.2d 78, 
165 Neb. 662—^Theno v. National 
Assur. Corp., 276 N.W. 376, 188 
Neb. 618. 

N'.X—Winoka Village v. Tate, 84 A. 

2d 626, 16 N.J.Super. 330, 

Or.—Corpus Juris cited in Taylor v. 
Wells, 217 P.2d 286, 242, 188 Or. 
648. 

B.L—^Phillips v. Columbus Whole- 
I sale Grocery Co., 197 A. 197, 60 R 
L;47c . 
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§ 155 TRIAL 

§ 155. — Expert and Opinion Evidence 

As a general rule testimony consisting of mere con¬ 
clusions of. the witness must be considered and given 
its due probative value, when admitted without objec¬ 
tion; however there Is authority holding such evidence 
to be without probative value. 

As a general rule testimony consisting of mere 
conclusions of the witness must be considered and 


given its due probative value, when admitted with¬ 
out objection,and such evidence will be sufficient 
to establish a fact,!*^ support a finding based there¬ 
on,18 and may support a verdict.l8 However, there 
is authority to the effect that conclusions of a wit¬ 
ness are not evidence, and, although introduced with¬ 
out objection, are without probative value.20 


Tex.—^Tackett v. Cunningrham, Civ. 
App., 91 S.W.2d 965—Cottingrham 
V. Harrison, Civ.App., 89 S.W.2d 
265, error dismissed. 

Wash.—^Mead v. Anton, 207 P.2d 227, 
33 Wash.2d 741, 10 A.LuB.2d 688. 
64 0.jr. p 280 note 68. 

Buie one of substantive law 

<1) Rule that terms of written 
instrument cannot be varied by pa¬ 
rol is substantive law, not merely a 
rule of evidence, and the legal effect 
cannot be avoided even though parol 
evidence be admitted without objec¬ 
tion. 

Cal.—^MacIntyre v. Angel, 240 P.2d 
1047, 109 CalJlpp.2d 426—Lifton v. 
Harshman, 182 P.2d 222, 80 Cal. 
App.2d 422. 

Ga.—Cooper v. Vaughan, 68 S.E.2d 
453, 81 Ga.App. 330. 

MASS.—^Kerwln v. Donaghy, 59 H.E. 
2d 299, 817 Mass. 559—^Kavanaugh 
V. Johnson, 195 N.E. 797, 290 Mass. 
587. 

Mont.—Bauer v. Monroe, 158 P.2d 
486, 117 Mont. 306. 

Tex.—^Patton v. Crews, Civ.App., 264 
S.W,2d 467, error refused no re¬ 
versible error—^Ross & Senslbaugh 
v. MoLelland, Civ.App., 262 S.W.2d 
206, error refused no reversible er¬ 
ror—Great Nat. Life Ins. Co. v. 
Presley, Clv.App., 129 S.W.2d 780, 
error dismissed. 

Wash.—Jackson v. Domschot, 239 P. 
2d 1058, 40 Wash.2d 30—^Dennison 
V. Harden, 186 P.2d 908, 29 Wash. 
2d 243. 

Wyo.—State ex reL Benham v. Cheev- 
er, 267 P.2d 837. 

64 C.J. p 230 note 68 [a]. 

(2) In Missouri the rule of the 
note has been applied.—Commerce 
Trust Co. V. Watts, 231 S.W.2d 817, 
360 Mo. 971. 

(3) However, there is authority in 
Missouri, based on the proposition 
that the rule is merely one of evi¬ 
dence, to the effect that evidence ad¬ 
mitted without objection will be con¬ 
sidered.—^National Refining Co. v. 
Zuckerman, App., 183 S.W.2d 390— 
Fischman-Harris Realty Co. v. 
Klelne, App., 82 S.W.2d 606. 

Certainty of meaning as determining 
factor 

Where no uncertainty exists in 
meaning of written contract, parol 
evidence showing intention of par¬ 
ties cannot be considered to vary 
terms of contract, although admitted 
without objection.—^Holyoke Water 


Power Co. v. American Writing Pa¬ 
per Co., C.C.A.Mass., 68 F.2d 261. 
Separateness of oral contract 
On demurrer to plaintiff's evidence 
in action for breach of oral contract 
by lessee to Indemnify lessor against 
damages for his breach of prior 
lease, court had duty to determine 
whether oral contract was separate 
and Independent contract and en¬ 
forceable, or whether it was opera¬ 
tive part of entire contractual en¬ 
gagement of parties and invalid be¬ 
cause not contained In written con¬ 
tract, although no objection was 
made to evidence of such contract— 
Seal Oil Co. v. Roberson, 61 P.2d 801, 
175 Okl. 140. 

Xn New ITork 

(1) Several early oases have held 
that parol evidence varying or con¬ 
tradicting a writing is to be consid¬ 
ered where admitted without objec¬ 
tion.—^Karpf V. Borgenicht, 120 N.T. 
S. 876, 65 Mlsc. 592, affirmed 123 N.Y. 
S. 1123, 138 App.Div. 908—White v. 
Balta, 27 N.Y.S. 902, 7 Misc. 311. 

(2) Other cases have applied the 
rule of the text—^Loomis v. New 
York Cent & H. R. R. Co., 96 N.B. 
748, 203 N.Y. 359, Ann.Cas.l913A 928, 
reargument denied 97 N.E. 1108, 204 
K.lr. B88—64 ax p 230 note 68 (New 
York cases). 

16. XJ.S.—Northwest Steel Rolling 
Mills V. C. I. R., C.C.A.9, 110 F.2d 
286^ reversed on other grounds Hel¬ 
vering V. Northwest Steel Rolling 
Mills, 61 S.Ct 109, 311 U.S. 46, 85 
L.Ed. 29. 

Ala.—^Leeper Cleaning & Dyeing Co. 

V. McKinney, 161 So. 529, 230 Ala. 
462. 

Cal.—In re Kay’s Estate, 181 P.2d 1, 
30 Cal. 2d 216—^In re Wilson’s Es¬ 
tate, 253 P.2d 1011, 116 Cal.App.2d 
523. 

D.C.—^Brooks Transp. Co. v. McCutch- 
eon, 164 P.2d 841, 80 U.S.App.D.C. 
406. 

Ill.—Sundquist V. Hardware Mut. 
Fire Ins. Co. of Minnesota, 16 N.E. 
2d 771, 296 IlLApp. 610, affirmed 21 
N.E.2d 297, 371 Ill. 360, 124 A.L.R. 
1376. 

La.—^White System of Shreveport v. 

Theus, App., 182 So. 394. 

Mich.—Cabana v. City of Hart, 42 N. 

W. 2d 97, 327 Mich. 287, 19 A.L.R.2d 
333. 

Mo.—^Burley v. State Socica Security 
Commission, 163 S.W.2d 95, 236 
Mo.App. 930—^Ragsdale v. Brother-^ 

302 


hood of R. Trainmen, App., 157 S. 
W.2d 786—J. W. Tipton Cotton Co. 

V. Clayton, 99 S.W.2d 649, 231 Mo. 
App. 247—Schanbacher v. Lucido 
Bros. Grocery Co., App., 93 S.W.2d 
1076—Cox V. Prank L. Schaab 
Stove & Furniture Co., App., 83 S. 

W. 2d 211—^Montague v. Washington 
Fidelity Nat. Ins. Co., App., 72 S. 
W.2d 804. 

Ohio.—^EUtz V. Ohio Fuel Gas Co., 183 
N.E. 768, 43 Ohio App. 484. 

Or.—Gilman v. Burlingham, 216 P.2d 
252, 188 Or. 418—^Hanns v. Priedly, 
184 P.2d 855, 181 Or. 631. 

Vt.—Patton V. Ballam, 68 A.2d 817, 
116 Vt. 308. 

64 C.J. p 231 note 70. 

Failure to object as waiver of objec¬ 
tions generally see supra § 115. 
speed 

A witness may answer question 
and express opinion concerning speed 
of automobile, in absence of proper 
objection to question.—^Thombury v. 
Maley, 45 N.W.2d 576, 242 Iowa 70. 

17. Cal.—Weingetz v. Cheverton, 226 
P.2d 742, 102 Cal.App.2d 67. 

18. Cal.—Weingetz v. Cheverton, su¬ 
pra. 

19. Ark,—^Palmer v. Folsom, 66 S. 
W.2d 1063, 188 Ark. 1167. 

20. Va.—Gutshall v. Hamilton, 114 
S.E. 596, 134 Va. 416. 

64 C.J. p 231 note 71. 

XTsurpatloa of Jury’s fimotioiui 

(1) Where nonexpert witness un¬ 
dertook to give his opinion on ulti¬ 
mate legal question aa to whether 
testatrix had mental capacity to 
make will, such testimony, regard¬ 
less of whether objected to or wheth¬ 
er it was accompcmied by witness’ 
reasons in support of such opinion, 
was without probative value, since 
witness was not permitted to give 
testimony on such ultimate question 
of law.—^Morgan v. Bell, 5 S.E.2d 
897, 189 Ga. 432. 

(2) In compensation case, physi¬ 
cian’s testimony that in his opinion 
the most probable cause of em¬ 
ployee’s death was coronary disease 
and that he did not hear any evi¬ 
dence presented in case that would 
indicate to him that death resulted 
from ruptured aneurysm was not en¬ 
titled to be given any weight, al¬ 
though admitted without objection, 
in view of fact that testimony was 
not based on hypothesis of facts re¬ 
lied on by party propounding ques- 
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Expert testimony, which is introduced without 
objection, should be considered,^! and can support 
a verdictWhere no objection is made to the 
qualifications of an expert witness, the testimony 
of such witness must be considered and given its 
due probative value.23 Where facts are introduced 
without objection, an expert witness may properly 
answer a hypothetical question based on those 
facts.24 In the absence of an objection to a 
hypothetical question to an expert witness, his an¬ 
swer should not be disregarded by the court because 
the question omits some essential feature.25 

§ 156. Excluding or Striking on Courtis Own 
Motion 

Although there are exceptions, as a general rule a 
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trial court may of Its own motion exclude or strike 
evidence which Is wholly incompetent or inadmissible 
for any purpose, even though no objection is Interposed 
to such evidence. 

Although it has been held that ordinarily it is 
the better and safer practice for the court to defer 
action on the admission or rejection of evidence 
until a proper objection is made by the party in¬ 
terested in having the evidence excluded,26 never¬ 
theless the court is not bound to hear and determine 
the cause on improper evidence but, in the exercise 
of its right to control and regulate the conduct of 
the trial,27 may of its own motion exclude or strike 
evidence which is wholly incompetent or inadmis¬ 
sible for any purpose, even though no objection is 
interposed to such evidence.28 However, rejection 


tlon, but Involved determination of 
truth and reliability of testimony of 
other witnesses.—^Bvans v. Cavanagh, 
73 P.2d 88. 58 Idaho 324. 

m. Texas 

(1) It has been held that a bare 
conclusion or opinion of witness, 
without basis of fact, has no pro¬ 
bative force although not objected 
to.—Casualty Underwriters v. Rhone. 
132 S.W.2d 97. 184 Tex. 60—Perren 
V. Baker Hotel of Dallas. Clv.App., 
228 S.W.2d 311—-Watson v. Tamez. 
Civ.App.. 136 S,W.2d 646—64 CJ. p 
231 note 71 [b] <1). 

(2) On the other hand, it has been 
held that a witness is presumed to 
be Qualified to give his opinion when 
opinion is admitted without objec¬ 
tion to witness* lack of qualification. 
—^Texas Emp. Ins. Ass*n v. Rubanks, 
Civ.App., 240 S.W.2d 811, reversed on 
other grounds Hubanks v. Texas 
Ump. Ins. Ass*n, 246 S.W.2d 467. 151 
Tex. 67. 

(8) Where driver of defendant’s 
taxi testified without objection on 
redirect examination that if plaintiff’s 
automobile had been lighted he could 
have seen it. such testimony, al¬ 
though expressing an opinion, was 
entitled to consideration as explana^ 
tory of driver’s previous testimony 
on direct examination that he was 
blinded by lights of approaching au¬ 
tomobile.—^Lockley v. Page, 180 S.W. 
2d 616, 142 Tex. 594. 

(4) Other instances of evidence ad¬ 
mitted without objection see 64 C.J. 
p 231 note 71 [b] (2-5). 

SI. Pa.—^Baugh v. McCallum, 14 A. 

2d 364. 140 Pa.Super. 276. 

•Quallflcatlonji not folly brought out 

Although the qualifications of wit¬ 
ness testifying as to the damages 
were not fully brought out, and de¬ 
fendant did not object to the evi¬ 
dence, it was properly submitted to 
the Jury.—^Henry v. Sewickley Tp., 
23 iL2d 615. 162 Pa.Super. 440. 


22. Pa.—^Baugh v. McCallum, 14 A. 
2d 364, 140 Pa.Sup6r. 276. 

Absence of proof of market value 
In action for damages to automo¬ 
bile, testimony of expert mechanic 
concerning extent of damages cmd 
his estimate of pecuniary amoimt of 
damages, when admitted without ob¬ 
jection and without denial, was suf¬ 
ficient basis for verdict on issue of 
damages without proving market val¬ 
ue of automobile before and after 
accident—^Bums v. Bythwood, 184 
So. 346, 28 Ala.App. 335. certiorari 
denied 184 So. 349, 236 Ala. 639. 

23. Cal.—McGuire v, Baird, 70 P.2d 
915, 9 Cal.2d 353. 

Colo.—Woods V. Slegrist 149 P.2d 
241, 112 Colo. 257. 

Mo.—Wilhelm v. Kansas City Public 
Service Co., 212 S.W.2d 915, 368 
Mo, 6—^Kelly v. Kansas City Build¬ 
ing & Loan Ass’n, 81 S.W.2d 440. 
229 Mo.App. 686. 

Pa.—Qardull v. Royal Ins. <3o„ 2 A. 

2d 504, 133 Pa.Super. 257. 

Medical, expert’s testimony on ohiro- 
praotlo 

In action against physician for li¬ 
bel in causing publication of photo¬ 
static copy of death certificate, sign¬ 
ed and recorded by him. with state¬ 
ment on margin thereof that decedent 
died from criminal neglect at plaln- 
tilTs chiropractic sanitarium, admis¬ 
sion of testimony of doctors of medi¬ 
cine was not error, although chiro¬ 
practors must be judged only by 
standards of their own profession, 
where plaintiff did not object to such 
testimony.—Spears Free Clinic A 
Hospital for Poor Children v. Maier, 
Colo., 261 P.2d 489. 

Testimony as to value 
Pa.—^Uhr V. Davldyan, 76 Pa. Super. 
548. 

24. Pa.—^Kelly v. Martino, 99 A.2d 
901, 376 Pa. 244. 

25. Pa.—^Derrick v. Harwood Elec¬ 
tric Co., Ill A. 48, 288 Pa. 136. 
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23. Cal.—B. Martin A Co. v. Bros- 
nan, 128 P. 550, 18 Cal.App. 477. 

Ga.—Cozpus Jnzis Mted in Rabun v. 
W^nn, 70 S.E.2d 746, 748, 209 Ga. 
80. 

NHL—Corpus Juris quoted in Dresch- 
er V. Granite State Machine Co., 
79 A.2d 16, 1$, 96 N.TL 608. 

Or.—^Trangos v. Edmunds, 178 P.2d 
696, 179 Op. 677. 

64 C.J. p 231 note 74. 

27. Ga.—Corpus Juris oltefl In Ra¬ 
bun V. Wynn. 70 S.B.2d 746. 748, 
209 Ga. 80. 

N.H.—Corpus Juris quoted in Dresch- 
er V. Granite State Machine Co., 
79 A.2d 16, 18, 96 N.H. 608. 

64 C.jr. p 231 note, 76. 

28. U.S.—Chicago & N. W. Ry. Co. 
V. Kelly, C.aA,Minn., 84 P.2d 569. 

Ark.—American Workmen v. Ledden, 
120 S.W.2d 346, 196 Ark. 902, 120 
A.L.R. 201. 

CaL—^Schubkegel v. Dunn, 37 P.2d 
876, 31 CalALpp.2d 312. 

DeL—Corpus Juris oited In South 
Atlantic S. S. Co. of DelaTrare v. 
Munkacsy, 187 A- 600, 606, 7 W.W. 
Harr. 580, certiorari denied 57 S. 
Ct. 233. 299 U.S. 607, 81 L.Ed. 448. 
D.C.—^Fleming v. Jarrett, Mun.App., 
102 A.2d 303. 

Gb ^—Corpus Juris cited in Rabun v. 
Wynn, 70 S.B.2d 745, 748, 209 Ga. 
80. 

Iowa.—^Bash v. Hade, 62 N.W.2d 180. 
Mich.—City of Detroit v. Porath, 260 
N.W. 114, 271 Mich. 42. 

Mo.—Corpus Juris cited in Lambert 
V. Rodler, App., 194 S.W.2d 984, 
937. 

K.EL—Corpus Juris quoted in Dresch- 
er V. Granite State Machine Co., 
79 A.2d 16. 18, 96 N.H. 508. 

N.J.—Wisniewski v. Weinstock, 31 A. 
2d 401, 130 N.J.Law 58, affirmed 50 
A.2d 894, 135 N.J.Law 202. 

N.D.—Matt V. Nomland, 288 N.W. 
668. 69 N.D. 552. 

Okl.—Corpus Juris cited in Cook v. 
I Sheffield. 75 P.2d 1101. 1103. 181 
OkL 635. 
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by the court, of its own motion, of an offer to prove 
facts which are relevant and material, and to which 
no objection was interposed, is improper.29 In some 
cases it has been held that incompetent evidence, not 
objected to, cannot be excluded on the court’s own 
motion^® over the objection of the party against 
whom it was offered.^! When the court becomes 
satisfied that an erroneous ruling has been made in 
the admission of evidence it may strike or withdraw 
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the evidence,52 this being the only course open for 
the correction of the error^s and it is its duty to do 
soM 

Evidence conditionally admitted. Where testi¬ 
mony is introduced on condition that counsel shall 
subsequently introduce other evidence making it 
relevant and competent, and this is not done, the 
court may strike the evidence of its own motion.35 


V. EiaHT TO OOXniSEL: AROXIMENTS AND CONDUCT OF COUNSEL 


§ 157, Right to Counsel 

A litigant has the right to be represented by counsel, 
the number of which and the time for their admission 
Into the case depending on the sound discretion of the 
trial court. 

The right of a litigant to be represented by coun¬ 
sel is ordinarily secured to him by express consti¬ 
tutional or statutory provisions,^® although it has 
been said not to be a natural right but to be a 
creature of positive law.®^ The right of a party to 
be represented by counsel o^ his own selection 
is a valuable one, the unwarranted denial of which 
is held to be a fundamental error.®® 


Number of counsel. The right to be represented 
by cotmsel is not to be restricted to representation 
by a single individual®® and where, for any reason, 
one lawyer is unable ftilly and fairly to present a 
part/s case he is entitled to further counsel, 40 sub¬ 
ject to the sound discretion pf the trial court^i 

Time for admission of new or additional counsel. 
Where there is no prejudice to other litigants, new 
or additional counsel may be admitted after the 
jury has been impaneled^® or even in the midst of 
the trial,48 although the exercise of such right or 
privilege is subject to the discretion of the trial 


Pa.—^Klssell v. Motor Age Ttajislt 
Lines, Inc., Com.Pl., 30 Erie Co. 
L51, affirmed 63 A.2d 693, 367 Pa. 
204. 

Tex.—^Long v. Galveston Electric Co., 
Civ.App., 69 S.W.2d 228, error dis¬ 
missed. 

64 C.J. p 231 note 76. 

Witness unavailable for oross-ez. 
aauination 

Where testimony of plaintiff’s wit¬ 
ness given on direct examination was 
competent when received but witness 
died before cross-examination could 
be had, and defense counsel refused 
to waive right to cross-examination, 
trial judge had discretionary power 
to strike such testimony from rec¬ 
ord.—^Best V. Tavenner, 218 P.2d 471, 
189 Or. 46. 

29. Cal.—Christenson Lumber Co. v. 
Buckley, 118 P. 466, 17 Cal.App, 
87. 

30. N.T.—^Margues v. Mossop Truck¬ 
ing Co.. 269 N.T.S. 810, 241 App. 
Div. 740. 

64 C.J. p 232 note 78. 

31. Pa^—^Lewars v. Weaver, 16 A. 
514, 121 Pa. 268—^Rhodes v. Rhodes, 
18 Pa.Super. 231. 

32. Or.—Erickson's Dairy Products 
Co. V. Northwest Baker Ice Ma¬ 
chine Co., 109 P.2d 53, 165 Or. 568. 

64 C.J. p 232 note 80. 

33. m.— Clark V. Carr, 45 IlLApp. 
469. 

Pa.—Coheck v. George, 2 Am.L.J.' 
257. 


34. N.C.—Cooper v. Seaboard Air 
Line R. Co., 79 S.B. 418, 163 N.C. 
160. 

35. Mich.—Smith v. Hubbell, 114 N. 
W. 865, 161 Mich. 69. 

64 C.J. p 232 note 84. 

Evidence conditionally admitted gen¬ 
erally see supra § 85. 

36. Ala.—^Loreno v. Ross, 133 So. 
261, 263, 222 Ala. 567. 

64 Cjr. p 232 note 87. 

37. La.—State ex rel. Charles v. 
Board of Com’rs of Port of New 
Orleans, 105 So. 228, 169 La. 69. 

38. N.J.—Corpus Juris cited in 
State V. Home Euel Oil Co. of 
Ridgewood, '69 A.2d 221, 223, 6 N. 
J. Super. 414. 

Okl.—Corpus Juris dted in Duncan 
V. State, 207 P.2d 824, 380, 89 Okl. 
Cr. 825. 

64 C. J. p 232 note 88. 

Death of counsel after trial 
Where counsel for plaintiff in trial 
of suit for partition of leasehold es¬ 
tate on which were producing oil 
and gas wells, and for an account¬ 
ing, actively participated in hearings 
extended over a period of several 
weeks until conclusion and submis¬ 
sion of case to court on merits, and 
such counsel died several days there¬ 
after, and record showed substan¬ 
tial proof that there was no indica^ 
tion of counsel’s physical or mental 
illness incapacitating him to ade¬ 
quately represent plaintiff, and it ap¬ 
peared that at no time was request 
made for a continucuice or postpone¬ 
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ment of hearings, record negatived 
assertion that plaintiff was denied a 
fair and impartial trial.—Thlocco Oil 
Co. V. Bay State Oil & Gas Co., 247 P. 
2d 740, 207 Okl. 83. 

Bepresentation by attorney of anoth. 
er held sufficient 

Where seller of business hired own 
attorney to defend action for pur¬ 
chase price and rent paid, brought 
against him and lessor of premises 
for business by buyer-lessee on alle¬ 
gations of fraud and conspiracy to 
force buyer-lessee out of business, 
but seller’s attorney retired from 
practice, failed to notify seller of 
trial, and was not present at trial, 
but proceedings of trial showed that 
lessor’s attorney represented both 
parties, seller had adequate legal rep¬ 
resentation, since there was no con¬ 
flict of interest between defendants 
and no reason why lessor’s attorney 
should not have represented both of 
them.—Salkeld v. Davis, Ky., 247 S. 
W.3d 617. 

39. Ala.—^McKinley v. Campbell, 116 
So. 98, 217 Ala. 139. 

40. Ky.—^Fennell v. Frisch’s Adm’r, 
284 S.W. 198, 192 Ky. 635. 

41. Tenn.—Grace v. Curley, 8 Tenn. 
App. 1. 

48. Iowa—^Itt re Winslow’s Will, 122 
N.W. 971, 124 N.W. 896, 146 Iowa 
>67, Ann.Ca8.1912B 668. 

64 C.J. p 232 note 91. 

43. Iowa—In re Winslow’s Will, su¬ 
pra 
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court and if there is good ground to believe that 
the delayed appearance of counsel is a trick or de¬ 
vice to secure undue advantage, objection thereto 
will be sustained.^® Where the counsel is admitted 
after the jury is impaneled, it is proper for the 
court to allow the jury to be re&camined to ascer¬ 
tain whether anyone of them bears such relationship 
to the counsel as would render the juror unfits® 
If in the progress of a case it is deemed advisable or 
found necessary that some of the parties should be 
represented by other counsel it may be the duly 
of the court so to advise, and to give them the op¬ 
portunity of engaging separate counsel.^*^ 

§ 158. Conduct of Counsel and Control by 
Court in General 

a. Conduct of counsel generally 

b. Control by court in general 

a. Oondnet of Gotmsel Generally 

Counsel should conform thefr conduct to the law 
which they assist In administering, and should scrupu* 
lously avoid whatever does not contribute to the proper 
purposes of the trial. Particularly they should avoid 
conduct which might tend improperly to Influence a 
Jury. 
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Since improper conduct by counsel is incom¬ 
patible with the administration of impartial jus¬ 
tice,^® counsel should always conform their conduct 
to the law which they assist in administering;^® 
and it is the duty of cotmsel as well as the court 
to see that trials are fair and impartial between par¬ 
ties.®® However, to a large extent their conduct in 
presenting cases to juries is a matter to be left to 
the ethics of the profession®^ and, as considered 
infra subdivision b of this section, the discretion 
of the trial judge; and in general it is a well estab¬ 
lished rule that counsel have a wide range of discre¬ 
tion as to the manner in which they will conduct 
litigation in the courts.®® 

Whatever does not contribute to the proper pur¬ 
poses of the trial should be scrupulously avoided 
by counsel.®® Thus, verbal passages at arms with 
opposing counsel which may have some influence 
on the jury improperly should not be indulged in ;®4 
and, in general, conduct which might tend unfairly 
to influence a jury must be avoided as improper.®® 
However, the misconduct of counsel is to be judged 
not so much by what is said or done as by the effect 
which is likely to flow therefrom,®® so that what 


44. Iowa.—In re Wtoslow's Will, mi- , 
pnu 

Befnsal of sUbstitatioa lieia not er¬ 
ror 

In action by buyer of greneral in¬ 
surance agrency business for cancel¬ 
lation of certain agrreements of sale 
and of partnersbip, record supported 
trial judgre’s finding that seller was 
represented by legal counsel through¬ 
out the trial, and that there was no 
need or occasion for a substitution 
of attorneys to elfect such represen¬ 
tation during the last two days of 
the triaL—^Reed v. Garfinkle, 245 P.2d 
660, 111 Oal.App.2d 948. 

45. Iowa.—^In re Winslow's Will, 122 
N.W. 971, 124 asr.W. 895, 146 Iowa 
67, Ann.C€US.1912B 668. 

46. Minn.—^Kerling v. G. W. Van 
Dusen & Co., 124 N.W. 235, 372, 109 
Minn. 481. 

47. Utah.—^Blackburn v. Jones, 205 
P. 582, 59 Utah 588. 

64 C.J. p 282 note 96. 

48. R.I.—Gchafer v. Thurston Mfg. 
Co., 137 A. 2, 48 R.I. 244. 

Misconduct of counsel as grounds 
for: 

EQuitable relief against judgment 
see Judgments 9 868. 

New trial see New Trial 99 3*3-37. 
Opening or vacating judgment, see 
Judgments 9 280 e. 

Jnstloe, not ettguette, as oritexion 
Misconduct of counsel must be con¬ 
demned not on considerations of 
6tiqu6j:te but on oonslderati<ms of 

88 C.J.S.—20 


justice.—U. S. V. Certain Lands In 
Town of Highlands, D.C.N.T., 47 P. 
Supp. 934. 

49. Cal.—^People v. Wheeler, 249 P. 
2d 299, 113 CaLApp.2d 881. 

HI.—^Rowoldt, for Use of Flanagan v. 
Cook County Farmers Mut. Ins. Oo., 
26 N.E.2d 903, 805 IlLApp. 93. 
Minn.—Wiedemann v. Wiedemann, 86 
N.W.2d 810, 228 Minn. 174. 

64 C.J. p 288 note 99. 

50. Miss.—^Mars v. Hendon, 171 Go. 
880, 178 Miss. 157, suggestion of 
error overruled 173 So. 286, 178 
Miss. 167. 

Ohio.—Jones v. Macedonia-Northfield 
Banking Co., 7 N.B.2d 544, 132 
Ohio St. 841. 

51. Tenn.—^Ferguson v. Moore, 39 S. 
W. 341, 98 Tenn. 342. 

58. Tex.—^Airline Motor Coaches v. 
Fields, Civ.App., 180 S.W.2d 218. 
error refused. 

53. Ill.—Grissom v. Goad, 80 N.R2d 
380, 335 IlLApp. 120. 

Iowa.—^Pierce v. Heusinkveld, 14 N. 

W.2d 276, 234 Iowa 1348. 

Dignity and good faith in conduct of 
trial 

A trial should be a dignified presen¬ 
tation of issues, a good-faith effort to 
ascertain truth on which rights .of 
litigants depend, and not a display 
of ill will or ridicule, and whatever 
does not contribute to proper pur¬ 
poses of trial should be scrupulously 
avoided. 

Iowa—Pierce v. Heusinkveld, supra 

305 


—Maland v. Tesdall, 5 N.W.2d 827, 
232 Iowa 959. 

Minn.—Anderson v. High, 800 N.W. 
697, 211 Minn. 227—^Rian v. Heg- 
nauer, 299 N.W. 673, 210 Minn. 607. 
Pavtioiilar conduct held not miscon¬ 
duct 

Defendant's counsel was not guilty 
of misconduct in requesting special 
instructions confined to question of 
burden of proof, notwithstanding 
counsel knew that counsel would re¬ 
quest special verdict—Hubbard v. 
Cleveland,' Columbus & Cincinnati 
Highvray, 78 N.B.2d 721, 81 Ohio 
App. 445. 

54. Fla—^Mallory v. Bdgar, 176 Bo. 
868, 128 Fla'812. 

55. Mo.—^Higgins v. Terminal R. R. 
Ass'n of Bt Liouls, 241 S.W.2d 880, 
862 Mo. 264. 

Conduct held to oonstitate '^miscon- 
duct” 

(1) Disobedience of plaintiff's coun¬ 
sel to rulings of court and numer¬ 
ous motions for mistrial constituted 
"misconduct”—Flamm v. Noble, 86 
N.T.S.2d 263, 274 App.Div. 1087. 

(2) A demand in jury's presence 
for party's trial memorandum is im¬ 
proper as tending to put party in 
prejudicial position before jury.— 
Higgins v. Terminal R. R. Ass’n of 
St Louis, 241 S.W.2d 380, 862 Mo. 
264. 

56. Mo.—^Phillips V. Vrooman, 251 S. 
W.2d 626. 

Mont—^Ralph v. MacMarr Stores, 62 
P.2d 1285, 108 Mont 421. 
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would be misconduct in one case might not be in 
another, and each case must be determined on its 
own facts and circumstances.57 Thus, trivial and 
inconsequential acts or statements by counsel which 
cannot possibly cause harm,®^ or the fact that some 
of his remarks produce laughter in the audience,®^ 
will not constitute misconduct on his part. 

It is the duty of counsel to be fair and courteous 
to the adverse party,his counsel,®^ to coparties,®2 
and to witnesses,®® and to the court as well.®^ The 
fact that counsel failed to present his client’s case 
properly will not vitiate the judgment where there 
is no showing that the trial judge restricted counsel 
in any way.®® 

The fact that counsel for a party brings his client 
into court when he is practically unable to come and 
unable to testify is not misconduct;®® nor is it 
improper, when he is about to address the jury, 
for him to direct his client to be seated in a par¬ 
ticular chair.®7 However, it is improper for coun¬ 
sel in a malpractice suit to have his client sit be¬ 
fore the jury with his injured leg naked and ex¬ 
posed during a long closing argument in which he 


frequently refers to the injured leg.®® No improper 
inferences arise merely from the exercise by an 
attorney of his duty in talking with witnesses be¬ 
fore the trial.®® 

Relations with jurors. Counsel should not engage 
in any conduct in connection with a juror or jurors 
which is improper and may prejudice the jury;70 
and he should scrupulously refrain from any con¬ 
duct which would seem to place a juror under any 
obligation to him, either express or implied.71 
Counsel may properly demand during the trial, and 
in the presence of the jury, that there be an in¬ 
vestigation of the result of an interview between 
counsel for the adverse party and a juror.^® 

b. Control by Court in General 

The trial court In its discretion has the power and 
the duty to regulate the conduct of attorneys In the 
course of a trial and to take effective steps to prevent 
misconduct from prejudicing the jury. 

The conduct of attorneys in the course of a trial 
is at all times subject to proper regulation by the 
presiding judge,*^® who has a wide discretion in 
this regard*^^ Thus, it is for the judge to deter- 


Waah.—State v. IbTavone, 58 P.2d 
1208, 186 Wash. 532. 

67. Mont—^Ralph v. MacMarr Stores, 
62 P.2d 1285, 103 Mont 421. 

Wash.—State v. Navone, 68 P.2d 
1208, 186 Wash. 532. 

DetermlnatioiL of effeort on Jury 
In ruling on propriety of argu¬ 
ment trial judge may determine how 
jury might reasonably construe the 
language used, and such determina¬ 
tion need not be based solely on lan¬ 
guage itself, but it may be interpret¬ 
ed in light of other circumstances of 
the particular case.—^Phillips v. Vroo- 
man, Mo., 251 S.W.2d <626. 

S8. Utah.—^Reuua v. Daly-Judge 
Mining Oo., 148 P. 448, 46 Utah 92. 

68. Ky.—Moore v. Hart, 188 S.W. 
861, 171 Ky. 726. 

60. Oal.—Ktzel v. Rosenbloom, 189 
P.2d 848, 8« 'Cal.App.2d 768. 

64 C.J. p 233 note 3. 

61. N.T.—Steinacher v. Sayles-Zahn 
Co., 130 N.Y.S. 29, 146 App.Div. 
241. 

64 C.J. p 233 note 4. 

62. Cal.—^Btzel v. Rosenbloom, 189 
P.2d 848, 83 Cal.App.2d 758. 

Mo.—Riefling v. Juede, 147 S.W. 168, 
165 Mo.App. 216. 

63. Cal.—^Btzel V. Rosenbloom, 189 
P.2d 848, 83 Cal.App.2d 768. 

64 C.J. p 233 note 6. 

64. Cal.—^Etzel v. Rosenbloom, su¬ 
pra. 

64 C.J. p 233 note 7. 

Duty to show proper respeot to court 
Ill.—^People v. Harrington, 21 N.E. 
2d 903, 301 Ill.App. 185. 


Duty to aid court in determining is¬ 
sues to be submitted to Jury 
Gu.—-Davis V. Buie, 30 S.B.2d 861, 197 
Ga. 835. 

65. N.J.—Cubbler v. Di Benedetto, 
91 A.2d 607, 22 N.J.Super. 37. 

Pailure to oall all wituesses 
In absence of showing that trial 
judge had in any way restricted 
plaintiff or his attorney in presenta¬ 
tion of case at trial or that plain¬ 
tiff's attorney or plaintiff had sought 
an opportunity to present further evi¬ 
dence before judgment was pronounc¬ 
ed, judgment was not vitiated, even 
if it were true that plaintiff's attor¬ 
ney had failed to cause all his wit¬ 
nesses to be subpoenaed.—Cubbler v. 
Di Benedetto, supra. 

66. Ohio.—^East Ohio Gas Co. v. Van 
Orman, 179 -K.E. 147, 41 Ohio App. 
56. 

64 C.J. p 233 note 9. 

67. Wash.—Backman v. Holman, 169 
P. 125, 92 Wash. 227. 

68. Ky.—Stacy v. Williams, 69 S.W. 
2d 697, 263 Ky. 363. 

09'. Ill.—North Chicago St. R. Co. 
V. Anderson, 70 Ill.App. 836, af¬ 
firmed 52 N.E. 21, 176 Ill. 635. 

70. Ohio.—^Barnett v. Hills, App., 79 
N.E.2d 691. 

Conduct held not Improper 

(1) Fact that attorney for plain¬ 
tiff requested a particular juror to 
remain in courtroom during recess 
and Inquired of him whether he had 
had a conversation with him in hall¬ 
way as allegedly represented to court 
by defense counsel was not miscon¬ 
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duct warranting mistrial.—^Barnett 
V. Hills, supra. 

(2) Assignment of error that de¬ 
fendant's counsel was chargeable 
with misconduct, in that he repeat¬ 
edly greeted jurors during intermis¬ 
sions, smiling at them and offering 
courtesies such as raising or clos¬ 
ing the windows for their comfort, 
was not well taken.—^Taylor v. Ross, 
App., 78 N.E.2d 395, reversed on oth¬ 
er grounds 83 N.E.2d 222, 150 Ohio 
S-t. 448, 10 A.L.R.2d 377. 

71. Iowa.—^Ricker v. Davis, 139 N. 
W. 1110, 160 Iowa 37. 

72. Cal.—^Hansbrough v. Mann, 146 
P. 896, 26 Cal.Ax>p. 261. 

73. Cal.—^Bolander v. Thompson, 134 
P.2d 924, 67 Cal.App.2d 444—^ayne, 
Occidental Indemnity Co., Interven¬ 
er, V. Morck, 111 P.2d 696, 43 Cal. 
App.2d 743. 

Ind.—Gerklng v. Johnson, 44 N.E.2d 
90, 220 Ind. 601—^King v. Ransburg, 
39 N.B.2d 822, 111 Ind.App. 623, re¬ 
hearing denied 40 N.E.2d 999, 111 
Ind.App. 523. 

64 C.J. p 233 note 16. 

74. U.S.—Katz V. Delaware & H. R. 
Corp., D.C.Pa., 38 F.Supp. 698. 

Conn.—Weller v. Fish Transport Co., 
192 A. 317, 123 Conn. 49. 

Ind.—^American Carloading Corp. v. 
Voight, 21 N.B.2d 453, 107 Ind.App. 
267. 

Mich.—In re Dellow's Estate, 287 N. 

W. 420, 290 Mich. 167. 

Mo.—^Huth V. Picotte, App., 164 S.W. 
2d 382. 

N.C.—^Hamilton v. Henry, 80 S.E.2d 
485, 239 N.C. 664. 
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mine, in the exercise of his discretion, whether 
counsel has transgressed the bounds of professional 
duty,*^® and whether the misconduct, if any, is 
prejudicial,^^ and whether a mistrial should be 
granted.*^ 

The trial judge has, moreover, the affirmative duty 
properly to regulate and control the conduct and 
argument of counsel's and to take effective steps 
to prevent misconduct from prejudicing the jury,^^ 


TRIAL § 158 

or from turning the proceedings into a rude battle 
of vulgarities.80 Thus, he should compel obedience 
to his orders and rulings,and disrespect of the 
court by counsel should not be tolerated.82 If coun¬ 
sel persists in improprieties after admonition he 
may be disciplined.2S Under certain conditions the 
court may refuse to permit the examination or 
cross-examination of witnesses by counsel and may 
examine witnesses itelf.2^ However, the courts 


Okl.—^Hazelrifirg Trucking Co. v. Du¬ 
vall, 2ffl P.2d 204. 

W.Va.—Fleming v. Nay, 200 S.D. 677. 

120 W.Va. 625. 

64 C.J. p 233 note 17. 

75. Pa.—^Menarde v. Philadelphia 
Transp. Co., 103 A.2d 681, 376 Pa. 
497. 

64 C.J. p 284 note 18. 

76. Ind.—Jay v. Holman, 20 N.F.2d 
•666, 106 Ind.App. 413. 

Minn.—Sonnesyu v. Hawbaker, 148. 
N.W. 476, 127 Minn. 15. 

77. G-a.—^Atlantic Coast Line R. Co. 
V. Anderson, 44 S.B.2d 576, 75 Ga. 
Aipp. 829. 

Ind.—Coats v. Gtrawmeyer, 21 N.B. 

2d 433, 107 Ind.App. 102. 

Mo.—^Aly V, Terminal R. Ass*n of St. 
Louis, 119 •S.W.2d 363, 342 Mo. 1116, 
certiorari denied Terminal R. Ass*n 
of St. Louis V. Aly, 59 S.CL 251, 
305 U.S. 655, 83 L.Dd. 424. 

N.J.—^Rich V. Central Blectrotirpe 
Foundry Corp., 8 A.2d 584, 121 N. 
J.Law 481. 

' Cure of misconduct generally see in¬ 
fra S9 197-202. 

ISlsooiidiiot of Jozy oompared 

Generally, any principle of law ap¬ 
plicable to misconduct of Jury is like¬ 
wise applicable to improper argument 
of counsel, except that in questions 
of misconduct of Jury there is no oc¬ 
casion to consider possible effect of 
objections made at the time and ad¬ 
monitions of court given in response 
to such objections, or absence of su<^ 
objections, as showing waiver of er¬ 
ror or as rendering error immaterial 
or harmless.—Williams v. Rodocker, 
T6x.Civ.App., 84 S.W.2d 556. 

Befusal of mistrial held not abuse of 
discretion 

(1) Trial court did not abuse its 
discretion under the circumstances in 
overruling motion of defendant for 
a mistrial because of a sharp ex¬ 
change of words between defendant 
and plaintilTs counsel while the jury 
was leaving jury box and was passing 
from courtroom.—Stanley v. Stanley, 
Mo.App., 251 S.W.2d 365. 

(2) Refusal to declare a mistrial 
because of counseTs statement in 
closing argument concerning the ex¬ 
treme care and assistance required 
of parents by reason of child’s artifi¬ 
cial leg did not constitute an abuse 
of discretion.—Petty v. Kansas City 


Public Service Co.. 198 S.W.2d 684, 
356 Mo. 824. 

78- U.S.—^Beck v. Wings Field, Inc., 

C.C.A.Pa.. 122 P.2d 114. 

Axis.—Buehman v. Smelker, 68 P.2d 
946, -SO Ariz. 18. 

Fla.—Mallory v. Edgar, 175 So. 863, 
128 Fla. 812. 

Ohio.—^Plas V. Holmes Const. Co., 
104 N.E.2d 689, 167 Ohio St. 96. 
Okl.—Chambers v. Central Committee 
of Okl. Bar Ass’n, 224 P.2d 683, 
203 OkL 583. 

Tex.—J. S. Abercrombie Co. v. Del- 
comyn, 135 S.W.2d 978, 134 Tex. 
490—^Traders & General Ins. Co. 
V. Belcher, Clv.App., 125 S.W.2d 
85, error refused. 

64 O.J. p 234 note 20. 

Duty speoULoaUy stated 
Trial judge has duty in executive 
control of trial to see that counsel 
do not create atmosphere surcharged 
with passion or prejudice and in 
whldh fair and impartial administra¬ 
tion of justice cannot be accom¬ 
plished, and must stop improper ar¬ 
gument and require counsel to pro¬ 
ceed in orderly and lawyerlike man¬ 
ner.—Jones V. Macedonia-Northfield 
Banking Co., 7 N.B.2d 544, 132 Ohio 
St. 841. 

Appeals to passion and prejudice 

A trial judge must act in the pub¬ 
lic interest of justice to curb infiam- 
matory arguments productive of ver¬ 
dicts resting .on passion and preju¬ 
dice. 

Ill.—McWilliams v. Sentinel Pub. Co., 
89 N.B.2d 266, 389 llLApp. 83. 
Tenn.—Nashville Ry. & Light Co. v. 

Owen, 11 Tenn.App. 19. 

Repression of scandal and bharactar 
attacks 

Trial court has duty to repress 
needless scandal and gratuitous at¬ 
tacks on character in argument to 
jury, and great care should be taken 
to discharge such duty fully and 
faithfTilly.—^Hayes v. Coleman, 61 N. 
W.2d 634, 838 Mich. 371. 

79. Tex.—Eastern Texas Electric 
Co. V. Rhinnes, Civ.App., 1 S.W.2d 
688 . 

On motion of court 

’’The public Interest requires that 
the court of its own motion, as is 
its power and duty, protect suitors in 
their right to a verdict, uninfiuenced 
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I by the appeals of coimsel to passion 
or prejudice.”—New York Central R. 
Co. V. Johnson, Mo., 49 •S.Ct. 300, 303, 
279 U.S. 310, 73 L.Bd. 706—U. S. v. 
Certain Lands in Town of Highlands, 

D. C.N.T., 47 F.Supp. 934, 937. 

80. Ill.—Stadler v. Chicago City Ry. 
Co., 159 IU.APP. 617. 

81. Ariz.—^Buehman v. Smelker, 68 
P.2d 946. 50 Ariz. 18. 

•64 C.J. p 234 note 23. 

89. R.L—-Schafer v. Thurston Mfg. 

Co., 137 A. 2, 48 R.I. 244. 

64 C.J. p 234 note 25. 

83. Okl.—Chambers v. Central Com¬ 
mittee of Okl. Bar Ass’n. 224 P.2d 
583, 203 Okl. 588. 

Attorneys as subject to punishment 
for contempt generally see Con¬ 
tempt S 35. 

Oonunitment to Jail held not prejudl- 
cial 

The commitment of counsel for a 
party to Jail for contempt for one 
night during the course of the trial 
was not prejudicial, where commit¬ 
ment was not made in presence of 
the Jury, only adjournment sought 
by counsel on day following the com¬ 
mitment was granted, counsel did not 
request a continuance, and claimed 
incapacity of counsel resulting from 
loss of sleep because of the com¬ 
mitment was not otherwise called 
to the attention of the court.—^Kern 
County Finance Co. v. Iriart, 79 P.2d 
763, 26 Cal.App.2d 483. 

Aotiou held not error 
In proceedings on declaration in 
attachment to recover moving ex¬ 
penses incurred by plaintiff former 
salesman of defendant which al¬ 
legedly had authorized such expens¬ 
es, action of trial court in excusing 
everybody except attorneys, and in 
cautioning defendant’s counsel not to 
interrupt witnesses while they were 
being Interrogated by counsel until 
witnesses had opportunity to an¬ 
swer, was not error as giving Jury 
impression that some action would be 
taken by court against defendant’s 
attorney, and as prejudicing Jury.-r- 
Dictograph Products v. Cooper, 59 S. 

E. 2d 821, 85 Ga.App. 421. 

84. Mass.—^McLaughlin v. Municipal 
Court of Roxbury Dlst. of City of 
Boston^ 32 N.E.2d 266, 803 Mass. 

I 397. 
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must not infringe on the right of counsel, within 
the law, to determine questions of trial tactics or 
policy or strategy.®® 

§ 159. Conduct in Proceedings for Impaneling 
Jury 

It is Improper for counsel while examining Jurors 
on their voir dire to make any remarks or statements 
to prejudice the adverse party. 

It is highly improper for counsel, while examin¬ 
ing jurors on their voir dire, to make any remarks 
or statements for the purpose of prejudicing the ad¬ 
verse party.®® However a reference to a fact which 
is bound to appear in the testimony will not warrant 
the dismissal of the jury.®^ It is not misconduct 
for counsel to consult his friends in passing on 
prospective jurors.®® 
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The nature and extent of examination on voir dire 
generally are considered in Juries § 275. 

§ 160. — Reference to Defendant’s Insur¬ 
ance or Other Indemnity 

Whether It Is proper for counsel to question jurors 
on their voir dire as to their Interest In, or relation to, 
liability Insurance companies depends on the rule In the 
jurisdiction and the circumstances of the particular case; 
and it is mlseonduct to attempt In bad faith to Influ¬ 
ence the Jurors by such questioning. 

In those jurisdictions sustaining plaintiffs right 
to make such an inquiry as a part of his examination 
of prospective jurors, as discussed in Juries § 
275 c (2), it is obviously not misconduct for plain¬ 
tiff’s counsel in good faith to interrogate the jurors 
on their voir dire as to their possible interest in, 
or relation to, liability insurance companies by 
w'hich defendant is insured;®® and a fortiori it is 


CoTULsel’e laUuxe to obey oonrt 
Wliere defendant’s counsel failed 
to assist court in action brought un¬ 
der small claims procedure and failed 
to obey instruction to limit time tak¬ 
en in cross-ezamlnlnsr witnesses, and 
court thereupon conducted the fur¬ 
ther examination of witnesses, al¬ 
though attorney did thereafter in¬ 
struct defendant not to introduce any 
evidence, defendant was not improp¬ 
erly deprived of right to be repre¬ 
sented by counsel.—^McLaughlin v. 
Municipal Court of Roxbury Dist. of 
City of. Boston, supreu 

85. Mo.—^Mavrakos v. Mavrakos 
Candy Co., 228 S.W.2d 883, 359 (Mo. 
649. 

86. W.Va.—^Lynch v. Alderton, 20 S. 
B.2d 667, 124 W.Va. 446. 

64 C.J. p 234 note 29. 

Politloal activity of oomuiel 
Overruling plaintiflTs objection 
when, on voir dire, defendant's coun¬ 
sel stated that one of plaintifC's coun¬ 
sel had been on tltie Socialist ticket 
was not an abuse of discretion.— 
Taylor v. Ross, App., 78 N.B.2d 896, 
reversed on other grounds 88 N.B. 
2d 222, 150 Ohio St. 448, 10 A.L.R. 
2d 377. 

Prejudioe against law 
In action for personal injuries un¬ 
der Federal Employers’ Liability Act, 
conduct of plaintiff’s counsel in stat¬ 
ing to prospective Jurors that un¬ 
der Federal Employers’ Liability Act 
assumed risk and contributory neg¬ 
ligence were not available as a de¬ 
fense and then asking members of the 
panel whether they had any prejudice 
against such law was improper.— 
Texas & N. O. R. Co. v. Sturgeon; 
177 S.W.2d 264, 142 Tex. 222. 
Reference to insurance 
In action for total permanent dis¬ 
ability benefits under life Insurance 
policy, remark of defendant’s coun¬ 


sel that ”an insurance company in a 
case of this kind always starts with 
two strikes against it” as prelimi¬ 
nary to his voir dire examination of 
Jury, each member of which was ask¬ 
ed whether he would allow fact that 
defendant was insurance company, to 
prejudice him In verdict, was not im¬ 
proper.—^Posner v. New York Life 
Ins. Co., 106 P.2d 488, 56 Ariz. 202. 

Stock ownership 

In action against carrier for inju¬ 
ries to bus passenger, where plain¬ 
tiff’s counsel asked Jury on voir dire 
concerning ownership of stock in de¬ 
fendant, followed by a similar ques¬ 
tion relative to power and light com¬ 
pany, to which objection was sus¬ 
tained, and counsel then made known 
to the court the purpose of such in¬ 
terrogation without excepting to the 
ruling made, such procedure was 
proper.—Dallas Ry. & Terminal Co. 
V. Menefee, Tex.Civ.App., 190 S.W.2d 
150. 

87. Or.—^Massor v. Tates, ‘ 8 P.2d 
784, 137 Or. 569. 

88. Miss.—^Pan American Petroleum 
Corporation v. Pate, 138 So. 849, 
162 Miss. 638. 

89. U.S,—^Andrews v. Hotel Sher¬ 
man, C.O.A.I11., 138 F.2d 524. 

Ala,—^Fortson v. Hester, 89 So. 2d 
649; 252 Ala. 148. 

Ark.—^Missouri Pac. Transp. Co. v. 
Talley, 136 e.W.2d 688, 199 Ark. 
835, certiorari dismissed 61 S.Ct. 
5, Sll U.S. 722, 85 L.Bd. 470— 
Loda V. Raines, 100 S.W.2d 978, 193 
Ark. 518. 

Cal.—Williams v. Layne, 127 P.2d 
582, '53 Cal.App. 2d 81—^Roselle v. 
Beach, 125 P.2d 77, .51 Cal.App.2d 
579—^Levens v. -Stocco, 48 P.2d 
357, 5 Cal.App.2d 693—Schellen- 
berg V. Southern California Music 
Co., 35 P.2d 156, 139 Cal.App. 777 
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—Walter v. Ayvazian, 25 P.2d 626, 
134 Cal.App. 360. 

Colo.—^Edwards v. Quackenbush, 149 
P.2d 809, 112 Colo. 837. 

Fla.—^Lambert v. Higgins, 63 So. 2d 

«h. 

HI.—^Edwards v. Hill-Thomas Lime & 
Cement Co., 87 N.B.2d 801, 378 Ill. 
180—^Moore v. Young, 46 N.B.2d 
862, 217 Ill.App. 474—^La Rocco v. 
Antonello, 21 N.E.2d 26, 300 Ill. 
App. 608. 

Ind.—^Helton v. Mann, 40 N.B.2d 826, 
111 Ind.App. 487—King v. Rans- 
burg, 89 N.B.2d 822, 111 Ind.App. 
523, rehearing denied 40 N.E.2d 
1 999, 111 Ind.App. 523—^Pennsylva¬ 

nia Ice & Coal Co. v. Elischer, 21 
!N.E.2d 486, 106 Ind.App. 613. 

Iowa.—^Brady v. McQuown, 40 N.W. 
2d 25, 241 Iowa 34—^Kiesau v. Van- 
gen, 285 N.W. 181, 226 Iowa 824— 
Tissue V. Durln, 246 N.W. 806, 216 
Iowa 709—Holub v, Fitzgerald, 243 
N.W, 675, 214 Iowa 867. 

Ky.—^Bwing-Von Allmen Dairy Co. v. 
Godwin, 200 S.W.2d 108, 804 Ky. 
161—Hoagland v. Dolan, 81 S.W. 
2d 869, 259 Ky. 1. 

Mich.—Van Dyke v. Knoll, 247 N. 

W. 768, 262 Mich. 644. 

Minn.—^McKeown v. Argetsinger, 279 
N.W. 402, 202 Minn. 695, 116 A.L. 
R. 398. 

M?o.—^Davidson v. Rodgers, 258 S.W. 
2d 648—^McCaffery v. St. Louis Pub¬ 
lic Service Co., 262 S.W.2d 361, 363 
Mo. 645—Cazzell v. Schofield, 8 S. 
W.2d 680, 819 Mo. 1169—^Barger v. 
Green, App., 256 S.W.2d 127— 
Schraedel v. St. Louis Public Serv¬ 
ice Co., App., 248 S.w,2d 25—^Payne 

V. Stott, App., 181 S.W.2d 161— 
Klohr V. Edwards, App., 94 S,W. 
2d 99—^Power v. Frischer, 87 S.W. 
2d 692, 229 Mo.App. 1056. 

Neb.—^Bergendahl v. Rabeler, 268 N. 

W. 459, 181 Neb. 638. 
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not improper for defendant's counsel, if he chooses 
to do so, to make known to the jury the fact thgt 
he is representing an insurance company.^o How¬ 
ever, in jurisdictions which deny plaintiff the 
privilege of examining prospective jurors as to 
their connections with liability insurance companies, 
as considered in Juries § 275 c (2), it is improper 
for plaintiffs counsel to make such inquiry.^i In 
any event, the courts condemn all efforts of counsel 
to influence the jury improperly by such extraneous 

matter.®^ 
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In accordance with these rules, it is misconduct 
for counsel to attempt by this means in bad faith 
to get before the panel the fact that an insurance 
company is taking over the defense and that it, 
rather than defendant, will have to pay any dam¬ 
ages assessed,^^ whether that be done by bald 
statement,®^ or by gratuitous or studied suggestions 
or insinuations,by putting questions that go far¬ 
ther than they should in this regard,by persistent 


N.M.—Stalcup V. Buzic, 185 P.2d 298, 
51 N-.M. 377, 

Ohio.—Barge v. House, 110 ir.H.2d 
425, 94 Ohio App. 515—^Reeves v. 
JToe O. Frank Co., 62 •N’.E.2d 886, 
76 Ohio App. 1—Morgan v. Hun- 
sicker, App., 60 M’.E.2d 509—Slos- 
ser V. Lagorin, 185 N.E. 210, 44 
Ohio App. 253. 

Okl.—Stockett v. Steele, 169 P.2d 195, 
197 Okl. 134—Berry v. Park, 110 
P.2d 902, 188 Okl. 477—Belford v. 
Allen. 80 P.2d 671, 183 Okl. 256— 
Tulsa Yellow Cab, Taxi & Baggage 
Co. V. Salomon, 75 P.2d 197, 181 
Okl. 619—^Harris v. Elliott, 61 P. 
2d 1089, 178 Okl, 98—Beasley v. 
Bond, 48 P.2d 299, 178 Okl. 366. 
S.D.—Abbott V. Rudo-lph, 47 N.W.2d 
563, 73 SsO. 628~-Grant v. Matson, 
8 N.W.2d 118, 68 S.D. 402. 

Tenn.—City Water Co. v. Butler, 261 
S.W.2d 438, 36 Tenn.App. 66—Van¬ 
derbilt University v. Henderson, 
127 S.W.2d 284, 23 Tenn.App. 135 
—Stephens vl Clayton, 124 S.W.2d 
83, 22 Tenn.App. 449—Luchessl v. 
Barnard, 7 Tenn.App. 863. 

Utah.—Balle v. Smith, 17 P.2d 224, 
81 Utah 179. 

Wash.—Popoff V. Mott, 126 P.2d 697, 
14 Wash.2d 1. 

Wyo.—Eagan v. O’Malley, 21 P.2d 
821, 45 Wyo. 506. 

42 C.J. p 1240 note 69—64 C.J. p 284 
note 84. 

Motion to gnaliiy Jurors as to in¬ 
terest In casualtir company was held 
not reversible error even though 
made within Jury’s presence.—Mc¬ 
Queen V. Jones, 145 So. 440, 226 
Ala. 4. 

90. Mo.—^Mavrakos v. Mavrakos 
Candy Co., 228 S.W.2d 383, 359 Mo. 
649. 

91. Pa.—^Moffett v. Keane, Com. PI., 
66 Montg.Co. 21, 68 York Leg.Rec. 
184. 

S.C.—^Pardue v. Pardue, 166 S.E. 101, 
167 S.C. 129. 

64 C. J. p 285 note 46. 

Allusion to defendant’s Insurance 
generally see supra § 53. 

Reference to protection by Insurance 
in argument of counsel see infra 
§ 180.. 

Grant of mistrial held ^oretlonary 
N.J.—^De Palma v. Economy Autd 


Supply CO., 130 A. 206, 3 H.J.Misc. 
827, affirmed 183 A. 919, 102 N.J. 
Law 714. 

98. Ala.—Baker v. Baker, 124 So. 
740, 220 Ala. 201. 

Ariz.—Dunlpace v. Martin, 242 P. 
2d 543, 73 Ariz. 416. 

Mich.—<7rubaugh v. Simon J. Mur¬ 
phy Co., 177 H.W. 217, 209 Mich. 
551. 

Neb.—Corpus Juris dtod in Bergen- 
dahl V. Rabeler, 268 N.W. 469, 
461, 131 Neb. 638. 

Okl.—^Berry v. Park, 90 P.2d 425, 185 
Okl. 118. 

W.Va.—L3mch v. Alderton, 20 S.E. 
2d 657, 124 W.Va. 446. 

93. U.S.—Andrews v. Hotel Sher¬ 
man, C.C.A.I11., 138 F.2d 624—Ko- 
pycinsfcl v. Farrar, D.C.N.D., 68 P. 
Supp. 857, appeal dismissed, C.C. 
A., 166 F,2d 726. 

Cal.—Jones v. Bayley, 122 P.2d 293, 
49 Cal.App.2d 647-^chellenberg v. 
Southern California Music Co., 35 
P.2d 166, 139 CaLApp. 777. 

Ill.—Wheeler v. Rudek, 74 N.B.2d 
601, 897 Ill. 438, 4 A.L.R.2d 748 
—^Edwards v, Hill-Thomas Lime & 
Cement Co., 87 N.B.2d 801, 378 Ill. 
180—^Prince v. Bogard, 71 N.E.2d 
832, 330 IlLApp. 621. 

Kan.—J-ones v. Pohl, 98 P.2d 175, 161 
Kan. 92. 

Ky.—Potter v. Trent, 262 a.W.2d 1-86 
—Abell v. Whitehead, 99 S.W.2d 
770, 266 Ky. 764, * 

Mich.—Janse v. Haywood, 259 N.W. 
847, 270 Mich. 632. 

Miss.—Shearron v. Shearron, 68 So. 
2d 71, suggestion of error over- 
. ruled in part on other grounds and 
sustained in part 69 So.2d 801, sug¬ 
gestion of error overruled in part 
on other grounds and sustained In 
part 70 So.2d 922. 

Mo.—McCaffery v. St L<mis Public 
Service Co., 252 S.W.2d 861, 363 
Mo. 645—Rytersky v. O’Brine, 70 
S.W.ld 588, 885 Mo. 22. 

Neb.—Oozpus Juris oited in Bergen- 
dahl V. Rabeler, 268 N.W. 4-69, 461, 
131 Neb. 538. 

Ohio.—Yates V. Irvin, 85 N.E.2d 40*4, 
86 Ohio App. 164—^Hoge v. Soissons, 
192 N.B. 860, 48 Ohio App. 221— 
Schmidt V. Schalm, 2 Ohio App. 268. 

Okl.—^Berry v. Park, 90 P.2d 425, 186 
Okl. 118. 


Or.—Leishman v. Taylor, 268 P.2d 
605, 199 Or. 64$. 

Tenn.—^Luchessl v. Barnard, 7 Tenn. 
App. 353. 

Tex.—Green v. Llgon, Clv.App., 190 
S.W.2d 742. refused no reversible 
error. 

W.Va.—^Bradfleld v. Board of Educa¬ 
tion of Pleasants County, 36 S.E. 
2d 612, 128 W.Va. 228. 

42 C.J. p 1240 note 70—64 C.J. p 235 
note 36. 

Bismissal of panel held not abuse of 
discretion 

In action by taxicab passenger 
against owner of taxicab for injuries 
allegedly sustained through owner’s 
negligence, where plaintiff question¬ 
ed member of Jury panel about hav¬ 
ing an action against an insurance 
company growing out of an automo¬ 
bile accident, trial court did not abuse 
discretion when it dismissed panel.— 
Bolser v. Smalley, 101 N.B. 2d 147, 89 
Ohio App. 161. 

Bad faith held not Shown 
Okl.—Belford v. AUen, 80 P.2d 671, 
188 OkL 256. 

9ft. Neb.—Corpus Juris cited in 
Bergendahl v. Rabeler, 268 NW. 
469, 461, 131 Neb. 638. 

Vt—Spinney's Adm'x v. Hooker & 
6on, 102 A. 53, $2 Vt. 146. 

95. Neb.—Corpus Juris cited la 
Bergendahl v. Rabeler, 268 N.W. 
469. 461, 131 Neb. 638. 

Or.—Leishman v. Taylor, 263 P.2d 
665, 199 Or. 546. 

64 C.J. p 235 notes 38-40. 

96. Ind.—Evansvme Gas & Elec¬ 
tric Light Co. v. Robertson, 100 
N.E. 689, 55 Ind.App. 353. 

Neb.—Corpus Juris oited in. Bergen- 
dahl V. Rabeler, 268 N.W. 469, 461, 
131 Neb. 538. 

Utah.—Morrison v. Perry, 140 P.2d 
772, 104 Utah 161. 

W.Va.—^Lynch v. Alderton, 20 S.E. 

2d 657, 124 W.Va. 446. 

64 C. J. p 235 note 41. 

Sind of iasuraao# involved 
In caddie’s action for Injuries sus¬ 
tained when struck by golf baU driv¬ 
en by defendant, where defendant’s 
counsel frankly admitted that named 
insurer was Interested In case, and 
plaintiff’s counsel asked Jury on voir 
dire whether any Jurors or their 
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questioning,®^ or by unnecessarily adverting to the 
matter.®^ However, the mere fact that counsel 
does not make as full an inquiry as he might have 
made does not render him guilty of misconduct;®® 
nor will an allusion to insurance or an insurance 
company’s interest be misconduct if the reference 
is trivial nor is such question prejudicially erron¬ 
eous where the jury must be presumed to know that 
defendant carried insurance;® nor will mention of 
the insurance company’s interest constitute miscon¬ 
duct where such mention is not made in the jui^s 
hearing.® Accordingly, whether a reference to 
insurance coverage, or coverage by a particular 
insurance company, constitutes misconduct in any 
particular case depends on the circumstances of the 
case and counsel’s good faith.^ 
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Certainly, questions or remarks of counsel on 
the voir dire which do not indicate to the jurors 
that defendant is indemnified by insurance are not 
improper on that account.® The fact that a juror 
made a voluntary, unresponsive remark during the 
voir dire, with respect to insurance does not con¬ 
stitute misconduct by counsel and does not neces¬ 
sarily warrant a mistrial where the meaning or ap¬ 
plication of the remark is not clear,® and the re¬ 
mark was allowed to pass without any further 
reference to insurance by counsel, witnesses, or 
court.7 

The nature and permissible extent of the ex¬ 
amination of jurors as to their pecuniary interest 
generally and as to their interest in insurance com¬ 
panies are discussed in Juries § 275 c. 


relatives or friends had ever been 
employees of named insurer, subse¬ 
quent conduct of plaintiff's counsel 
in stating to jury that named in¬ 
surer wrote golf insurance, and in 
asking whether Jurors had ever work¬ 
ed for any other company that wrote 
golf Insurancef entitled defendant to 
discharge of Jury panel.—^Page v. Un- 
terreiner, Mo.App., 106 S.W.2d 628. 
97- cal. —Arnold v. California Port¬ 
land Cement Co., 183 P. 171, 41 Cal. 
App. 420. . 

Kan.—Witt V. Boper, 96 P.2d 648, 
150 Kan. 722. 

Neb.—Corpus Joxis cited in Bergen- 
dahl V. Rabeler, 268 N.W. 459, 461, 
131 Neb. 538. 

Wash.—Alexiou v. Nockas, 17 P.2d 
911, 171 Wash. 369. 

Three separate instances 

In actions for injuries sustained in 
automobile accident, wherein upon 
voir dire examination counsel for 
plaintiffs asked three Jury prospects 
in three separate instances, in pres¬ 
ence of entire panel from which Jury 
was eventually chosen, questions 
mentioning automobile liability in¬ 
surance, refusal to discharge Jury 
panel at conclusion of voir dire exam¬ 
ination was error where counsel did 
not act in good faith in propounding 
such questions.—^Bwing-Von Allmen 
Dairy Co. v. Godwin, 200 S.W.2d 103, 
304 Ky. 161. 

98. Mo.—Ollan v. Olian, 59 'S.W.2d 
673, 332 Mo. 689. 

Neb.—Corpus Jtiris cLted in Bergen- 
dahl V. Babeler, 268 N.W. 469, 461, 
131 Neb. 538. 

Okl.—Harris v. Elliott, 61 P.2d 1089, 
178 Okl. 98. 

64 C.J. p 235 note 43. 

99. Mo.—Craven v. Halpln-Boyle 
Const. Co., App., 15 S.W.2d 863. 

64 C.J. p 236 note 44. 

1 . Mo.—^Bobos V. Krey Packing Co., 
19 S.W.2d 630, 323 Mo. 224. 

64 C.J. p 235 note 45. 


Partlciilar person as insurance man 

In suit for automobile collision 
plaintiff's question to members of 
Jury panel whether they knew or 
were related to J. W., an insurance 
man, in named city, was held not 
error as informing Jury insurer was 
defending case.—^Long v. Binnicker, 
63 S.W.2d 831, 228 Mo.App. 193. 

2. Tex.—Sprague v. Hubert, Civ. 
App., 77 S.W.2d 738. 

Common carrier for hire 
In personal injury suit, where de¬ 
fendant testified that he had railroad 
permit to operate truck, statement of 
plaintiff’s counsel on examination of 
Jurors that defendant was insured 
was not prejudicially erroneous, since 
Jury was presumed to know that com¬ 
mon carrier for hire operating under 
permit carried liability Insurance.— 
Sprague v. Hubert, supra. 

3. Iowa,—Olson v. Tyner, 2’57 N.W. 
638, 219 Iowa 261. 

Kow-voiced conference 
In action for injuries in automo¬ 
bile collision, plaintilTs counsel was 
not guilty of emphasizing fact that 
defendant carried liability Insurance, 
where trial Judge found that attor¬ 
ney did not as alleged speak in tone 
during conference between attorneys 
and Judge that was loud enough to be 
heard by Jurors,—Olson v. Tyner, su¬ 
pra. 

4. Utah.—Balle v. Smith, 17 P.2d 
224, 81 Utah 179. 

6. Tex.—^Phillips Petroleum Co. v. 
Capps, Civ.App., 170 S.W.2d 622, 
error refused. 

Bemarfcs and qnestionB held not oh- 
Jectlonahle 

(1) In action arising out of auto¬ 
mobile collision, question asked by 
plaintiff’s attorney of prospective 
Jurors as to whether Jurors would 
render Judgment in such amount as 
Jurors thought proper. Without re¬ 
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gard to who paid Judgment, was not 
objectionable as informing Jurors 
that defendant carried public liabil¬ 
ity insurance.—^Phillips Petroleum 
Co. V. Capps, supra. 

(2) In personal injury suit, ques¬ 
tions asked Jurors by plaintiff's at¬ 
torney as to whether they would 
award plaintiff a large sum of mon¬ 
ey as quickly as small sum, regraxd- 
less of who paid it, if convinced 
that he was entitled thereto under 
law and evidence, were not Improper 
as Indicating to Jurors that defend¬ 
ants were indemnified by insurance.— 
Dodd V. Burkett, Tex.Clv.App., 160 

5. W.2d 1016, error refused. 

(3) Statement of plaintiff's attoi^ 
ney, while examining veniremen on 
their voir dire, that attorneys for 
defendant worked by day and did not 
care how much time they put in, al¬ 
though unwarranted and improper, 
was not objectionable as implying 
that defendants were insured, and 
that defendant’s attorneys were em¬ 
ployed by Insurance company.—^Hal- 
tom V. Fellows, 73 P.2d 680, 167 Or. 
514. 

6. N.D.—Smith V. Knutson, 47 N.W. 

2d 537, 78 N.D. 43. 

Fnrohase of life Insarance 

A prospective Juror's voluntary 
statement, in answer to inquiry as 
to the nature of his acquaintance 
with an associate of defendant's at¬ 
torney, that he had gone to school 
with associate and “bought insurance 
with him when he was with" a nam¬ 
ed life insurance company, did not 
suggest to Jurors that a liability in¬ 
surance company protected defend¬ 
ant, and defendant’s motion for a 
mistrial was properly denied.—Behr- 
man v. Sims, 157 F.2d 862, 81 U.S. 
App.D.C. 303. 

7. N.D.—Smith v. Knutson, 47 N.W. 

637, 78 N.D. 43. 
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Lack of insurcmce coverage. It may be prej¬ 
udicial misconduct for counsel to make an unwar¬ 
ranted remark in the presence of the jury during 
the voir dire to the effect that defendant is not 
covered by insurance.^ 

§ 161. Opening Statement 

a. Nature and scope 

b. Effect in general 

c. Taking case from jury on opening 

statement 

a. Nature and Scope 

Whether the opening statement Is a matter of right 
or privilege varies in different Jurisdictions. While coun. 
sel has considerable latitude as to the scope and con¬ 
tent of the statement, It must In general be limited to 
the Issues in the case. 


It has been held in some jurisdictions that a 
party is entitled as of right, in a case involving is¬ 
sues of fact, to make an opening statement to the 
jury,9 although it may be omitted if desired.^® 
However, in other jurisdictions it has been held 
that the opening is merely a privilege to be granted 
or withheld by the court in its discretion in the light 
of all the circumstances of the individual case.^^ 
Thus, where the issues to be tried were simple and 
had been clearly explained by the court on the 
voir dire it is no abuse of discretion for the court 
to refuse counsel permission to make an opening 

statement.i2 

In the opening statement counsel may outline 
what he expects to prove^^ unless it is manifest that 
such proof would be incompetent^^ or the offer 


8. Minn.—^Rom v. Callioun, 84 N. 
W.2d 359, 227 Minn. 143. 

Bemark by inenraiLoe oosnpany’B 

OOTllLBel 

Where defendants* counsel was 
employed by Insurance company, and 
counsel stated that company denied 
liability on grround that ^insured de¬ 
fendant had failed to report auto¬ 
mobile accident promptly, and judge 
Informed counsel for all parties that 
he would permit plaintiff’s counsel 
to ask jurors generally whether they 
were interested in such company, and 
plaintiffs counsel did so, statement 
of defendants* counsel in presence of 
jury that there was no .Insurance 
with respect to one defendant and 
that, with respect to the other de¬ 
fendant, company denied liability be¬ 
cause of his violation of terms of pol¬ 
icy, was misconduct justifying new 
trial.—^Rom v. Calhoun, supra. 
VLstrial held dlBoretionary 

In ordinary action in negligence 
wherein plaintiffs counsel asked a 
QLuestion based on statute as to 
whether prospective juror was a 
shareholder, stockholder, director, of¬ 
ficer or employee or in any manner 
interested in any insurance company 
issuing policies for protection against 
liability for damage for injury to 
persons or property, whereupon de¬ 
fendants* counsel stated that in view 
of such Question he would state to 
Jury that defendants were not in¬ 
sured, court in its discretion would 
grant a mistrial since fact that de¬ 
fendants were not insured was im¬ 
material.—^Lindboe v, Syracuse 
Transit Co., 28 0Sr.T.S.2d 667, 175 
Mlsc. 396. 

9. Ala.—Corpus JnrlB Quoted at 
length in Daniels v. State, 11 So.2d 
756, 759, 243 Ala. 676—Atlanta Life 
Ins. Co. V. Ash, 163 So. 261, 228 Ala. 
184. 

Mo.—Van Orman v. J. C. Penney Co., 
App., 60 S.W.2d 409. - 

64 C.J. p 235 note 49. 


Right to open and close see supra §§ 
43, 44. 

Opening statements in criminal 
prosecutions see Criminal Law SS 
1086, 1086. 

Part of trial 

A trial is begun when the jury is 
Impaneled and sworn, and opening 
statements of counsel are a part of 
the trial.—^Meyer v. Welsbacher, 76 
N.S].2d 89, 80 Ohio App. 200. 

10. Ill.—Pletsch V. Pietsch, 92 N.B. 
326, 246 DL 464, 29 L.R.A.,N.S., 
218. 

Kan.—Glenn v. Missouri Pac. Ry. Co., 
124 P. 420, 87 Kan. 391, reheard 
128 P. 362, 88 Kan. 235. 

PermiBBlve and not obligatory 
Kan.—Caylor v. Casto, 22 P.2d 417, 
137 Kan. 816. 

11. U.S.—'XJ. S. V. 6 Cases, More or 
Less, Containing *'Figlla Mia 
Brand,** C.A.Conn., 179 F.2d 619, 
certiorari denied 70 S.Ct. 997, 339 
TJ.S. 963, 94 L.Kd. 1872. 

Pla.—Juhasz v. Barton, 1 So.2d 476, 
14'6 fla. 484. 

Tenn.—Graham v. Cloar, 205 S.W.2d 
764, 80 TennApp. 806. 

12. U.S.—^U. S. V. 6 Cases, More or 
Less, Containing “Figlia Mia 
Brand,** C.A.Conn., 179 F.2d 619, 
certiorari denied 70 S.Ct. 997, 339 

U. S. 963, 94 L.Bd. 1372. 

13. Ala.—^Mazer v. Brown, 66 So.2d 
661, 269 Ala. 449—Pacific Fire Ins. 
Co, V. Overton, 56 So.2d 123, 266 
Ala. 400—Atlanta Life Ins. Co. v. 
Ash, 153 So. 261, 228 Ala. 184—^Pru¬ 
dential Ins. Co. V. Calvin, 148 So. 
837, 227 Ala. 146. 

D.C.—Daly v. Scala, Mun.App., 39 A. 
2d 478. 

Md.—^Rent-A-Car Co. v. Globe & Rut¬ 
gers Fire Ins. Co., 163 A. 702, 163 
Md. 401, 86 A.L.R. 922. 

Mo.—Kelley v. Illinois Cent. R. Co., 
177 S.W.2d 435, 362 Mo. 801, cer¬ 
tiorari denied Illinois Cent. R. Co. 

V. Kelley, 64 S.Ct 1065, 322 U.S. 
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738, 88 L.Bd. 1572—State ex rel. 
Kansas City Public Service Co. v. 
Shain, 134 S.W.2d 68, 345 Mo. 643 
—Lindsay v. Evans, App., 174 S.W. 
2d 390—^Ruppel v. Clayes, 72 S.W. 
2d 833, 230 Mo.App. 699. 

Tex.—^Yellow Cab Co. v. McCloskey, 
CivJ^pp., 82 e.W.2d 1042, error dis¬ 
missed. 

64 C.X p 236 note 54. 

BenuudcB waznuLted by tegUmoiiy 
(ij In* action for death of pedes¬ 
trian struck by motorist, remarks of 
plaintiffs counsel, in opening ad¬ 
dress, that motorist kept on going al¬ 
though he knew he hit pedestrian 
and that pedestrian wan lying on 
road, which remarks were warranted 
by testimony, did not reQuire with¬ 
drawal of juror on defendant's mo¬ 
tion.—^hTalevanko v. Marie, 196 A. 49, 
328 Pa. 686. 

(2) Where Question whether in¬ 
strument was executed on certain 
date had strong support in the evi¬ 
dence that it was so executed, coun¬ 
sel's opening argument to jury that 
Instrument was executed on that date 
was proper.—^Federal Underwriters 
Exchange v. Blckham, CivApp., 136 
S.W.2d 880, affirmed 157 S,W.2d 366, 
138 Tex. 128. 

14. Ala.—Corpus Juris cited in 
Robinson v. State, 11 So.2d 732, 

734, 243 Ala 675—Atlanta Life Ins. 
Co. V. Ash, 153 So. 261, 228 Ala 
184. 

HI.—^Raucci V. Connelly, 91 N.R2d 

735, 340 HLApp. 280. 

Ind.—Guckenberger v. Shank, 37 N. 

E.2d 708, 110 Ind.App. 442. 

Ohio.—^Magglo V. City of Cleveland, 
84 N.E.2d 912, 161 Ohio St. 186. 

64 C.J. p 236 note 55. 

Matter not within res gestae 

Statement of plaintiffs counsel in 
opening statement that, when Insured 
was found, he stated he was dying 
because he had come In contact with 
heavily charged electric wire, was 
I improper as not showing that facts 
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or statement is made for the purpose of creating 
prejudice and influencing the jury;i6 and he may 
state an anticipated defense of his opponent in so 
far as it appears of record.^® In some jurisdictions 
he may state the principles of law which he deems 
to be applicable to the facts,or he may be per¬ 
mitted to do so in the discretion of the court, 
although in others he is not permitted to do so.^^ 


Counsel should be allowed considerable latitude 
in his opening statement,^® but, in the absence of 
regulation by statute as to the time for an opening 
statement,21 or as to the scope and latitude there¬ 
of,22 the time when it should be made,23 its fullness 
or brevity,24 and its general manner and char- 
acter25 rest largely within the discretion of the 
trial court, which must necessarily rely on the good 


proposed to be proved were of res 
gestse.—Prudential Ins. Co. v. Cal¬ 
vin, 148 So. 887, 227 Ala. 146. 
Objeotlon to opening as not consent 
as to evidence 

In action for employee's death, 
where plaintiff's counsel in opening 
statement proposed to introduce a 
rule of railroad preventing plaintiff 
from talking to employees concern¬ 
ing accident and railroeui's counsel 
objected unless the plaintiff offered 
such rule in evidence and objection 
was conditionally overruled, action 
of railroad's counsel was not a con¬ 
sent to introduction of the rule.—At¬ 
lantic Coast Line R. Co. v. Hardwick, 
198 So. 730, 289 Ala. 58. 
scatter held admissible or act maal- 
festly incompetent 
Ala.—^Mazer v. Brown, 66 So.2d 561, 
259 Ala. 449. 

Mo.—State ex reL Kansas City Pub¬ 
lic Service Co. v. Shain, 134 S.W. 
2d 58, 345 Mo. 543. 

Vt.—Wilson V. Dyer, 76 A.2d 677, 116 
Vt 342. 

Wyo.—Templar v. Tongate, 256 P.2d 
228. 

15. Cal.—^Mudrick v. Market Street 
Ry. Co., 81 P.2d 950, 11 Cal.2d 724, 
118 A.L.R. 588. 

Ohio.—^Maggio V. City of Cleveland, 
84 N.K2d 912, 151 Ohio St. 136. 

64 C.J. p 236 note 56. 

Xtemarfcs held Improper 
Remarks of defendant's attorney, 
in opening statement to jury in ac¬ 
tion against life insurance company 
to recover damages for fraudulent 
acts of defendant's agent in collect¬ 
ing premiums on policy, that it was 
only after plaintiff had ^'falling out" 
with agent and latter failed to pay 
him money due that he thought com¬ 
pany was better able to pay, were im¬ 
proper.—^Atlanta Life Ins. Co. v. Ash, 
153 So.'261, 228 Ala. 184. 

16. Colo.—Mulligan v. Smith, 76 P. 
1063, 82 Colo. 404. 

64 C.J. p 236 note 57. 

17- Mich.—Jones v. Detroit Taxicab 
& Transfer Co., 188 H.W. 894, 218 
Mich. 673. 

64 C.J. p 236 note 58. 

SnUag h^ not deprivation of right 
Ruling on objection to opening 
statement to jury in which plaintiff's 
counsel attempted to. state what in¬ 
structions would be and what the 
law was, that counsel might state 
his claim as to what the law was, but 


could not argue the law in opening 
statement, did not deprive plaintiff's 
counsel of right to state his theory of 
the law in opening statement—^Pal¬ 
las V. Crowley-Milner & Co., 54 N.W. 
2d 595, 334 Mich. 282. 

Beferenoe to presumption htild not 
improper 

In action by pedestrlaji against 
owner and daughter for injuries sus¬ 
tained when struck by automobile 
driven by the daughter, reference by 
plaintiff's counsel in opening state¬ 
ment and again in argument to the 
statutory presumption that use of 
the automobile by the daughter im¬ 
plied owner's consent was not im¬ 
proper.—Cebulak v. Lewis, 82 N.W.2d 
21, 320 Mich. 710, 6 A.L.R.2d 186. 

18. Colo.—San Miguel Consol. Gold 
Min. Co. V. Bonner, 79 P. 1025, 83 
Colo. 207. 

19. Idaho.—Glffen v. Lewiston, 65 P. 
646, 6 Idaho 231. 

20. Mo.—Heathcock v. Wolfe, App., 
136 S.W,2d 105. 

Ohio.—^Magglo v. City of Cleveland, 
84 N.£!.2d 912, 151 Ohio St 136. 

I 64 C.J. p 236 note 61. 

Amount for which he is suing 
Statement by plaintiff's attorney of 
amount for which he was suing made 
to Jury in opening statement was not 
error.—^Perkins v. Terminal R, Ass'n 
of St Louis, 102 S.W.2d 915, 840 Mo. 
868 . 

Credibility of witness 
In husband's action for injuries 
wife sustained, remark during open¬ 
ing statement by husband's attorney 
that medical witness for husband 
was head doctor of a large corporar 
tion and that any Interest he had 
in case would be on corpoiutlon's 
side was not prejudicial error on 
ground that it was highly inflamma¬ 
tory or outside the evidence, since 
remark only stressed witness' credi¬ 
bility.—Bull-Stewart Bquipment Co. 
V. Sparra, Tex,Civ.App., 109 S.W.2d 
784, error dismissed. 

Bemaxks held not appeal to paaston 
or prejudice 

The statement of counsel for plain¬ 
tiff in opening argument that jury 
should give plaintiff the same just 
consideration that jury would want 
plaintiff to give to jury if Jury were 
in plaintiff's place was not Improper 
8U3 appealing to passion or prejudice. 
—Southern Underwriters v. Yocham, 
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TexCIv.App., 140 S.'W.2a 841, error 
dismissed, judgment correct. 

Brevity or fullness of statement 

(1) Opening statement being per¬ 
missive and not obligatory may be 
brief or full and complete.—Caylor 
V. Casto, 22 P.2d 417, 137 Kan. 816. 

(2) Elaborateness of opening 
statement of attorney is largely dis¬ 
cretionary. 

U. S.—Stuthman v. U. S., C.C.A.S.D., 
67 F.2d 521. 

Mich.—American Hotels Corp. v. 
iSchmidt, 22 N.W.2d 64. 314 Mich. 
15. 

21. Okl.—Kali Inla Coal Co. v. Ghin- 
elli, 155 P. 606, 55 OkL 289. 

64 C.J. p 236 note 62. 

22. Ohio.—Hatsio v. Red Cab Co., 
67 N.E.2d 553, 77 Ohio App. 801. 

Limited range 

The code section pertaining to 
opening statements definitely limits 
the range or amplitude thereof.— 
Hatsio V. Red Cab Co., supra. 

Purpose of restriction, of opening 
statement to a concise statement of 
: respective parties' claims and of sus¬ 
taining evidence is to permit Jury, 
trial judge, and counsel readily to 
apprehend nature and character of 
controversy, particularly at a time 
of proceedings when jury is peculiar¬ 
ly alert and impressionable.—^Hatsio 

V. Red Cab Co., supra. 

23. Ill.—D. Sinclair Co. v. Waddill, 
65 N.E. 437, 200 Ill. 17. 

64 C.J. p 236 note 63. 

Delay refused 

In action for damages to truck 
which was struck by anpther truck, 
declining to allow defendant to wait 
until after plaintiff had put In his 
evidence to make an opening state¬ 
ment to jury, was not abuse of dis¬ 
cretion.—Allen V. Hooper, 171 So. 613, 
126 Fla. 458. 

24i Ind.—Guckenberger v. Shank, 37 
N.E:.2d 708, 110 Ind.App. 442. 

64 aj. p 236 note 64. 

25. Ala.—^Paciflc Fire Ins. Co. v. 

Overton, 55 So.2d 123, 256 Ala. 400. 
Mo.—Tyler v. Kansas City Public 
Service Co., App., 256 S.W.2d 563. 

64 C.J. p 236 note 65. 
xrse of blackboard 
Plaintiff's counsel, in making their 
opening argument to jury, should 
not have been permitted to place in 
front of the jury a blackboard hav- 
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faith of counsel properly to confine his remarks.^® 
Whether or not plaintiff’s counsel has the right to 
comment on the opening statement of defendant’s 
counsel rests in the discretion of the court^^ 

In any event, counsel’s right to make a prelim¬ 
inary or opening statement to the jury is not un¬ 
limited and the right exists only as long as and 
to the extent it remains within the bounds of pro¬ 
priety and good faith.2® Thus, counsel may and 


must restrict his opening statement to the issues 
of the case®® and to the theory of the case as fixed 
by the pleadings and it is improper for him to 
call attention to collateral matters calculated to 
prejudice the jury,®® although it may not neces¬ 
sarily be such prejudicial error as to require a 
mistrial or reversal.®® However, the fact that 
statements proper in themselves might also produce 
other collateral consequences harmful to the op- 


In^r on it a number of special issues 
with answers “yes” or “no” after 
them.—-Wichita Transit Co. v. Sand- 
■ers, Tex.Civ.App., 214 S.W.2d 810. 

26. Ind.—Hall V. Needles, 88 S.W. 
671, 1 Ind.T. 146. 

Mo.—Dees v. Skrainka Const Co., 8 
S.W.2d 873, 820 Mo. 889. 

27. IlL—^Hughes v. Medendorp, 18 
N.H.2d 1015, 294 IlLApp. 424. 

Befnsal held not error 

The contention that court erred in 
refusing plaintilTs counsel the right 
to comment on statements made by 
counsel for defendant in his opening 
statement to jury was without merit 
—Hughes V. Medendorp, supra. 
Femilttliig answering of personal 
charges 

Trial judge did not commit revers¬ 
ible error in permitting plaintiff to 
answer opening statement of defend¬ 
ants as to certain personal charges. 
—•Empire Oil & Refining Co. v. Fields, 
112 P.2d 895, 188 Okl. 666, appeal dis¬ 
missed 62 S.Ct 79, 814 U.S. 572, 86 
KEd. 468. 

28. Ala.—Atlanta Life Ins. Co. v. 
Ash, 158 So. 261, 228 Ala. 184. 

29. U:S.—Hallinan v. U. ff., CJLCaL, 
182 F.2d 880, certiorari denied 71 
S.Ct 1010, 841 U.S. 952, 95 L.Ed. 
1875, rehearing denied 72 S.Ct 628, 
842 U.S. 956, 96 L.Ed. 710, rehear¬ 
ing denied 72 S.Ct 756, 343 U.S. 
931, 96 L.Ed. 1341. 

Characterizing defendant's conduct as 
''rotten tactfios” 

In action for injuries, remark of 
plaintiff brakeman's counsel in open¬ 
ing statement to jury that taking of 
written statement from brakeman by 
railroad's claim agent ten days after 
injury and while brakeman was in 
hospital was example of “rotten tac¬ 
tics” pursued by railroad in cases of 
such character was improper.—Chi¬ 
cago, St P., M; & O. R. Co. V. Arnold,- 
C.C.A.Minn., 160 F.2d 1002. 

30. D.C.—^Parker v. Salvation Army, 
83 F.2d 578, 65 App.D.C. 821. 

Ky.—^Louisville Trust Co. v. Heim- 
buecher, 66 S.W.2d 96, 252 Ey. 
217. 

64 C.J. p 287 note 67. 

31. Okl.—Gustin V. Carshall, 10 P.2d 
250, 156 Okl. 178. 

64 C.J. p 287 note 68» 


Bellance on ruling 

In seaman's personal injury action, 
where court, although erroneously, 
refused to allow amendment of an¬ 
swer to set up assumption of risk, 
plaintlft in opening statement to ju¬ 
ry, was entitled to rely on such rul¬ 
ing and was not reaulred to make 
explanation relieving himself from 
assumption of risk of defective stove 
in sleeping ouarters.—Stevens v. R. 
O'Brien & Co., C.C.A.Ma8s., 62 F.2d 
632. 

32. U.S.—Thomson v. Boles, C.CA. 
Minn., 123 F.2d 487, certiorari de¬ 
nied 62 S.Ct. 632, 315 U.S. 804, 86 
L.Ed. 1204. 

Mo.—Jenkins v. Wabash Ry. Co., 107 
S.W.2d 204, 232 Mo.App. 438, cer¬ 
tiorari denied Wabash R. Co. v. 
Jenkins, 58 S.Ct. 139, 802 U.S. 787, 
82 L.Ed. 570. 

64 C.J. p 237 note 69. 

Fartlcnlar remarks held improper 

(1) In general. 

ni. —Bohannon v. Simms, 78 N.E.2d 
661, 331 ULApp. 611. 

Mo.—Jackson v. Farmers Union Liver 
stock Commission, 181 S.W.2d 211, 
238 Mo.App. 449. 

Wis.—Horgen v. Chaseburg State 
Bank, 279 N.W. 88, 227 Wis. 510. 

(2) Remarks of plaintiffs counsel 
in opening statement about plaintiff's 
two children and mentally sick hus¬ 
band, with graphic description of ac¬ 
cident responsible for husband's de¬ 
rangement—Maggio V. City of Cleve¬ 
land, 84 N.E.2d 912, 151 Ohio St 136. 

(8) In action for injuries, remark 
of counsel in opening statement to 
jury that plaintiff brakeman was a 
young man with a wife and minor 
children dependent on him for sup¬ 
port even though written statement 
taken by railroad's claim agent and 
introduced in evidence by railroad, 
contained Information concerning 
brakeman's family responsibilities.— 
Chicago, St P., M. & O. R Co. v. Ar¬ 
nold, C.CJtMlnn., 160 F.2d 1002. 

(4) In personal Injury action, it 
was Improper for plaintiff's counsel 
in opening statement to Inform jury 
with some emotion that it was his 
last appearance and that he believed 
that the jury system was one of the 
strong bulwarks of the nation and 
could be relied on to do justice.— 
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Shea V. D. & N. Motor Transp. Co., 55 
N.E.2d 950, 816 Mass. 553. 

Beferattoe to inzuzaaoe 

(1) In general, reference in plain¬ 
tiff's opening statement to the fact 
that defendant carried Insurance is 
improper. 

Ky.—Turpin v. Scrivner, 178 S.W. 2d 
971, 297 Ky, 365—Star Furniture 
Co. V. Holland, 117 S.W.2d 608, 273 
Ky. 617. 

Mo.—^Tramill v. Prater, 152 S.W.2d 
684, 236 MoAlPP. 757, certiorari 
Quashed State ex rel. Tramill v. 
Shain, 161 S.W.2d 974, 849 Mo. 82. 
Okl.—Leonard v. Stepp, 58 P.2d 1112, 
175 Okl. 489—Beatrice Creamery 
Co. V. Goldman, 52 P.2d 1033, 175 
OkL 300. 

(2) In pedestrian's action for in¬ 
juries received when struck by au¬ 
tomobile, statement of plaintiff’s 
counsel in opening statement inform¬ 
ing jury which counsel represented 
one of codefendants and which his 
Insurer wsus held not error, where in¬ 
surance company was proper party 
defendant.—Balzer v. Caldwell, 263 
N.W. 705, 220 Wis. 270. 

(3) However, it was held in death 
action that plaintiff's opening state¬ 
ment that plaintiff would have to 
turn back half of compensation 
award in cane of recovery was not 
erroneous as violating rule forbid¬ 
ding reference to insurance in dam¬ 
age cases generally, although better 
practice would have been for court, 
at reQuest of counsel, or of its own 
motion, to instruct jury on the point. 
—Koppang V. Sevier, 75 P.2d 790, 106 
Mont. 79. 

(4) In action for wrongful death, 
perxnittlng counsel for defendant in 
opening statement to jury to state 
that federal court had decided, that 
Insurance carried by defendant did 
not cover the accident which result¬ 
ed in wrongful death of plaintiff's 
intestate, and that therefore defend¬ 
ant was not covered by insurance, 
was prejudicial error.—^Bacon v. 
Wass, 198 P.2d 423, 200 Okl. 581. 

33. Ky.—^Brown McClain Transfer 
Co. V. Major's Adm'r, 65 S.W.2d 
992, 251 Ky. 741. 

Mo.—State ex rel. Kansas City Pub¬ 
lic Service Co. v. Shain, 134 S.W. 
2d 58, 345 Mo. 543. 
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posite party does not, if made in good faith, make 
the statements improper.^^ Counsel will not be per¬ 
mitted to make the opening statement a medium for 
arguing the merits^^ or the law,36 nor will the rela¬ 
tion of testimony at length be tolerated.^^ It is 
generally held to be improper for counsel to in¬ 
form the jury as to the result of a former trial 
in his opening statement.88 Counsel may in his 
opening statement inform the jury in a temperate 
manner that he intends to impeach the veracity and 
character of opposing witnesses by the introduction 
of competent impeaching evidence but he will 
not be allowed to proceed in disregard of a ruling of 
the court against comment by counsel.^® Whether 
a mistrial should be granted because of statements 
made to the jury by counsel in his opening state¬ 
ment is a matter for the discretion of the trial 
court^i 


Purpose of opening statement. The purpose of 
the opening statement is to inform the jury in a 
general way of the nature of the action and de¬ 
fense,^2 to advise them of the facts relied on by 
the party to make up his right of action or de- 
fense,42 to define the nature of the questions iti- 
volved,^^ and advise them of the issues to be tried^^ 
and the facts intended to be proved,^® so as to en¬ 
able them to understand the case to be tried 
and the opening statement is not for the purpose of 
discussing questions of law.^® 

Support of statement by evidence. Since what¬ 
ever counsel states in his opening statement as to 
what he expects to prove is subject to the further 
action of the court in permitting him to introduce 
testimony,42 it is not necessarily misconduct for 
him to claim something he does not later prove.^® 


84. CaL—Vallejo & N. R. Co. v. Reed 
Orchard Co., 147 P. S38, 169 Cal. 
546. 

Plaintiff’s insanity 
Argument of plaintiff's counsel, in 
opening statement in personal injury 
action, stating that plaintiff became 
for a time insane as result of inju¬ 
ries, was not prejudicial where evi¬ 
dence Justified finding that plaintiff 
suffered from temporary insanity as 
result of injuries and Jury was ad¬ 
vised that opening statement was 
not evidence and was Instructed that 
case was to be decided solely on evi¬ 
dence and that arguments of counsel 
were not to be taken as evidence.— 
Lafrenz v, Stoddard, 122 P.2d 374, 60 
Cal.App.2d 1. 

35. Mass.—^Posell v. Herscovitz, 130 
N.R. 69, 237 Mass. 613. 

64 C.J. p 237 note 71. 

36. Mich.—Pallas v. Crowley-Mllner 
& Co., 64 N.W.2d 696, 334 Mich. 
282. 

64 C.jr. p 237 note 72. 

Statement as to Instructions held im¬ 
proper 

Kan,—^Long v. Shafer, 174 P.2d 88, 
162 Kan. 21, 

Mo.—^Hancock v. Kansas City Ter¬ 
minal Ry. Co., 100 S.W.2d 670, 339 
Mo. 1237. 

37. TJ.S.--Stuthman v. U. S., aC.A. 
S.D., 67 P.2d 621. 

64 CtJ. p 237 note 73. 

38. Miss.—Ck>rpiis jmris quoted in 
Gulf, Mobile & Northern R. Co. v. 
Weldy, 14 8o.2d 340, 343, 195 Miss. 
345. 

64 C.J. p 269 note 35. 

Comments on prior proceedings in 
cause generally see infra § 179. 

39 . XJ.S.—Hallinan v. U. S., C.ACal., 
182 P.2d 880, certiorari denied 71 
S.Ct 1010, 341 U.S. 952, 96 L..3B}d. 
1376, rehearing denied 72 S.Ct. 623, 
342 U.S. 966, 96 I^Kd. 710, rehear¬ 


ing denied 72 S.Ct 766, 343 U.S. 
931, 96 L.Bd. 1341. 

40. U.S.—Hallinan v. U. S., supra. 
Remedy by appeal 

In commenting in opening state¬ 
ment on veracity of witnesses to be 
called and character and weight of 
testimony to be presented, counsel is 
not to he allowed to proceed in dis¬ 
regard of rulings of court against 
comment by counsel, and his .sub¬ 
stantiating evidence ruled on when 
offered, and if counsel's charges are 
proper defenses to be proved subse- 
auently, remedy is by way of appeal 
—Hallinan v. U. S., supra. 

41. U.S.—^Mutual Liife Ins. Co. v. 
Green, l>.C.Ky., 37 F.Supp. 949. 

Mo.—State ex rel. Kansas City Public 
Service Co. v. Shain, 134 S.W.2d 
58, 345 Mo. 643. 

N.T.—Landberg v. Fowler, 102 N.T. 

S.2d 648, 278 App.I>iv. 661. 
Dlsoretioxi. held not abused 
There was no abuse of discretion 
in denying motion for mistrial based 
on statement of plaintiff's counsel 
in personal injury action informing 
Jury that it was his last trial appear¬ 
ance, where trial Judge in charge 
stated that counsel's remarks should 
have no influence in determining case. 
—Shea V. D. & N. Motor Transp. Co., 
65 N.m2d 960, 316 Mass. 653. 

48. U.S.—^Best V. District of Colum¬ 
bia, App.D,C., 64 S.Ct 487, 291 U.S. 
411, 78 L.Bd. 882—Stuthman v. U. 
S., C.C.A.S.D., 67 F.2d 621. 

D.C.—^Lucas V. Hamilton Realty 
Corp., 105 P.2d 800, 70 App.D.C. 
277. 

m.—^Petersen v. General Rug & Car¬ 
pet Cleaners, 77 N.B.2d 68, 333 HI. 
App. 47. 

Mass.—Douglas v. Whittaker, 86 N. 

B.2d 916, 324 Mass. 398. 

Ohio.—^Maggio v. City of Cleveland, 
84 N.E.2d 912, 161 Ohio St 136. 
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43. Ala.—Atlanta Dife Ins. Co. v. 
Ash, 163 So. 261, 228 Ala. 184. 

HL—Geiselman v. Strubhar, 23 N.H 
2d 383, 302 Ill.App. 23. 

Utah.—Corpus Juris cited In State v. 
Erwin, 120 P.2d 286, 313, 101 Utah 
365. 

64 C.J. p 285 note 60. 

44. Mass.—Woodworth v. Fuller, 
126 N.B. 781, 236 Mass. 443. 

Ohio.—Maggio V. City of Cleveland, 
84 N.B.2d 912, 161 Ohio St 136. 

45. Ala.—^Pacific Fire Ins. Co. v. 
Overton, 65 So.2d 123, 256 Ala. 400 
—Wilkey v. State ex rel. Smith, 
192 So. 588, 238 Ala. 696, 129 A.L. 
R. 649—Atlanta Life Ins. Co. v. 
Ash, 163 So. 261, 228 Ala. 184. 

64 C.J. p 236 note 62. 

46. Ill.—Creiselman v. Strubhar, 23 
N.E.2d 383, 302 IlLApp. 23. 

Ohio.—Maggio v. City of Cleveland, 
84 N.B.2d 912, 151 Ohio St 136. 

47. U.S.—^Best v. District of Colum¬ 
bia, App.D.C., 64 S.Ct 487, 291 U.S. 
411, 78 L.Bd. 882. 

D.C.—Lucas V. Hamilton Realty 
Corp., 106 F.2d 800, 70 App.D.C. 
277. 

64 C.J. p 236 note 63. 

48. III.—Geiselman v. Strubhar, 23 
N.E.2d 383, 302 IlLApp. 23. 

49. Wash.—Eyers v. Burbank Co., 
166 P. 656, 97 Wash. 220. 

5a Pa.—Corpus Juris cited in 
Clark V. Essex Wire‘Corp., 68 A.2d 
35, 37, 861 Pa. 60. 

64 C.J. p 237 note 76. 

Refusal of mistrial held not abuse of 
discretion 

Where only issue was whether con¬ 
tract had been made for payment of 
commissions due on orders placed 
with defendant employer prior to 
date plaintiff salesman was taken off 
a commission basis and placed on sal¬ 
ary basis, so as to entitle plaintiff to 
an accounting, refusal to withdraw a 
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Accordingly, a mere reference to extraneous matter, 
which is excluded when offered, is not error, 
especially where the reference is made in good 
faith,62 and counsel has reason to believe that the 
evidence wotdd be admissible.®* Counsel may refer 
to evidence in a bill of exceptions from a former 
trial in the absence of notice from the other party 
that such evidence would be omitted.®^ However, 
it is not proper for counsel to make his opening 
statement an avenue for the presentation of un¬ 
sworn testimony.®® Whether counsel, making cer¬ 
tain statements in his opening statement as to which 
no evidence is subsequently offered, did so in good 
faith is a matter for the discretion of the trial 
court.®® Counsel may state that he could not 
produce a material witness and the reasons why 
he could not do so;®^ and he may explain the ab¬ 
sence of subpoenaed evidence.®* It is improper for 
counsel to describe the testimony to be given by a 
witness, who is present at the trial, and then fail 
to call such witness to testify;®* nor is it proper 
for him to describe what certain exhibits would 
establish if introduced where such items are not 
offered in evidence.®* 

Reading pleadings. While it has been held that 
the practice of reading the pleadings in the opening 
statement serves no legitimate purpose, is not to be 
commended, and is improper,®^ it has also been held 
that defendant is denied a fair trial where the 


court refuses to permit him to read the pleadings to 
the jury.®* It has further been held that the court 
may permit plaintiff, in opening, to read,®* or to 
omit the reading®^ of, the pleadings, and that it is 
proper for plaintiffs counsel to read to the juiy 
defendant’s plea of confession and avoidance as part 
of his opening statement.®® However, where cer¬ 
tain parts of a pleading are stricken or withdrawn 
or abandoned, counsel should not be permitted to 
discuss them in his opening statement,®® and a re¬ 
fusal to permit plaintiff to read allegations of a com¬ 
plaint as to wrongful acts of a third person, not 
necessarily at issue, is not error.®^ 

b. Effect in General 

The Issues cannot ordinarily be enlarged by the 
opening statement except In effect by consent; but they 
may be limited, as where the statement constitutes a 
waiver of some Issues. A party Is not confined In his 
evidence by his statement; but it may effect the neces¬ 
sity for proof of particular matters. 

In general, the issues of a lawsuit are made by 
the pleadings, as discussed in Pleading § S12, and 
it has been declared that they cannot be enlarged 
or affected by the character of counsel’s opening 
statement,®* unless it contradicts some of the al¬ 
legations of the petition.®* However, in some in¬ 
stances it has been held that an issue raised by the 
opening statement may be considered by the court 
even though it was not pleaded,*^* as where the is- 


Juror at request of defendant when 
attorney for plaintiff mentioned in 
opening address to Jury the probable 
amount of commissions to be due, 
which amount was not supported by 
the evidence, was discretionary.— 
Clark V. Essex Wire Corp., 68 A.2d 
85, 3'61 Pa. 60. 

51. Mich.—Campbell v. Kalamazoo, 
45 N.W. 652, 80 Mich. 655. 

64 C.J. p 287 note 76. 

6& Mich.—Hoffman v. Adams, 64 N. 
W. 7, 106 Mich. 111. 

53. Mont—^Downs v. Cassidy, 188 
P. 106, 47 Mont 471, Ann.Cas.l916B 
1155. 

54. Mo.—Thompson v. St liouis 
Southwestern Ry. Co., 188 S.W. 681. 

64 C.J. p 287 note 79. 

55. Mo.—Oade v« Atchison, T. & S. 
F. Ry. Co., 265 S.W.2d 366. 

S.D.—^Bgran v. Dotson, 155 N.W. 783, 
36 S.D. 459, Ann.Caj3.1917A 296. 

56. Mo.—Kick v. Franklin, 137 S.W. 
2d 512, 345 Mo. 752. 

57. Mich.—Phillips v. U. ‘s. Ben. 
Soc., 79 N.W. 1, 120 Mich. 142, af¬ 
firmed 84 N.W. 67, 125 Mich. 186. 

68. Ark.—Cochran v. Long:, 217 S.W. 

2d 612, 214 Ark. 677. 

59. Colo.—Carr v. Boyd, 229 P.2d 
659, 123 Colo. 350. 


60. Tex.—^Benson v. Missouri, K. & 

T. R. Co., CivJLpp., 200 S.W.2d 233, 
error refused no reversible error, 
certiorari denied 68 S.Ct 206, 332 

U. S. 830, 92 KEd. 403. 

61. Mo.—Kirkpatrick v. Wells, 61 S. 
W.2d 36—^Taylor v. Missouri Nat¬ 
ural Gas Co., App., 67 S.W.2d 107 
—^Van Orman v. J. C. Penney Co., 
App., 60 S.W.2d 409. 

Reading or commenting on pleadings 
generally see infra § 172. 

68. Tex.—^International-Great North¬ 
ern R. Co. v. Groff, Civ.ALpp., 68 S. 
W.2d 1050. 

63. N.J.—^Rhodehoiuse v. Director 
General of Railroads, 111 A. 662, 
96 N.J.Law 355. 

64 aj. p 254 note 51. 

64. Mo.—^Bailey v. St Douis & S. F- 
Ry. Co., App., 290 S.W. 630. 

64 C.J. p 265 note 52. 

65. Fla.—^Biscayne Beach Theatre v. 
Hill, 9 So.2d 109, 161 Fla. 1. 

66. Idaho.—^Rasicot v. Royal Neigh¬ 
bors of America, 108 P. 1048, 18 
Idaho 85, 29 L..R.A,N.S., 433, 138 
Am.S.R. 180. 

64 C.J. p 255 note 53. 

67. Or.—Graham v. Coos Bay, R. & 
E R. & Navigation Co., 139 P. 337, 
71 Or. 393. 


68. Kan.—Speer v. Shipley, 86 P.2d 
999, 149 Kan. 16. 

Mo.t—Vermillion v. Prudential Ins. 
Co. of America, 93 S.W.2d 45, 230 
Mo.App. 993. 

64 ax p 237 note 82. 

Opening’ statements are not a sn*b- 
stitute for pleading or for material 
evidence showing that cause of ac¬ 
tion or defense exists. 

Ala.—Wllkey v. State ex reL Smith, 
192 So. 588, 238 Ala. 595, 129 A.L..R. 
649. 

Ill.—Geiselman v. Strubhar, 23 N.E 
2d 383, 302 IllA-pp. 23. 

64 C.X p 237 note 82 [c]. 

69. Kan.—Speer v. Shipley, 85 P.2d 
999, 149 Kan. 16. 

70. U.S.—Gipps Brewing Corp. v. 
Central Mfrs.* Mut. Ins. Co., C.C.A 
IlL, 147 P.2d 6. 

Enforcement officer’s defense of law.* 
fnl authority 

In action by motorist against dep¬ 
uty marshal and surety on his bond, 
where motorist In opening statement 
in answer to a question of the court 
stated that he had pleaded guilty 
to the charges on which marshal had 
arrested him and had paid the fine 
and costs, marshal and surety were 
not precluded from relying on de- 
1 fense of .lawful authority even 
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sues may be considered to have been enlarged by 
consent;'^! and where there is an extended pres¬ 
entation of evidence thereon, and no timely objec¬ 
tion by adverse counsel, the pleadings may some¬ 
times be considered to be informally amended to 
conform to the evidence by reason of the inclu¬ 
sion of such matters in counsel’s opening state- 
ment.72 it has been held that where a complaint 
does not allege res ipsa loquitur, in a personal in¬ 
juries action, counsel may suflSciently inform his 
adversary of his reliance on that doctrine by re¬ 
marks in his opening statement and plaintifFs 
description in his opening statement of the events 
preceding the accident, without attempting to ex¬ 
plain the cause thereof, will not prevent plaintiff 
from relying on the doctrine of res ipsa loquitur 
Under certain conditions, issues raised by the open¬ 
ing statement of counsel may subsequently be 

waived.75 


On the other hand, the issues may be limited by 
counsel in his opening statement.76 Thus, for ex¬ 
ample, if counsel in opening distinctly states that he 
relies solely on a certain specified cause of action 
set out in the complaint, he thereby waives any other 
ground of recovery stated in the complaint and 
where counsel does not rely on facts stated in the 
complaint in making his opening statement, he 
waives reliance on such factsJ® So, also, if the 
statement expressly disclaims any intention of prov¬ 
ing facts essential to one theory of recovery, 
such statement constitutes an abandonment of that 
theory and if plaintiff does exclude a particular 
issue he cannot later assume an inconsistent posi- 
tion.80 Likewise, if defendant clearly disclaims a 
certain defense it will act to withdraw such de- 
fense.*l However, in order to have the issues lim¬ 
ited in this manner, counsel’s intention to waive 
must clearly appear,^2 and the mere failure of 


thoufirli not pleaded.—^Ryan v. Con¬ 
over, 18 N.m2d 277, 69 Ohio App. 
361. 

71- Kan.—Custer ▼. Royse, 179 P. 
358, 104 Kan. 889. 

72. Kan.—Custer v. Royse, supra. 
Omo.—Strayer v. New York Cent R. 

Co., 179 N.E. 424, 41 Ohio App. 19. 
Rental valne of property 
Where landlord brought unlawful 
detainer action to recover possession 
of farm land, and counsel in opening 
statement claimed that landlord was 
entitled to reasonable rental value 
of from one hundred dollars to two 
hundred fifty dollars a month aside 
from grain produced, and evidence 
along that line was received without 
objection, complaint would be consid¬ 
ered as having been amended to any 
extent sufficient to justify admission 
of evidence as to rental value of 
farm without consideration of any 
crop.—Golden v. Mount, 203 F.2d 667, 
82 Wash.2d 663. 

73. Cal.—^Damgaard v. Oakland 

High School Dlst of Alameda 
County, 298 P. 983, 212 CaL 816. 

74. Cal.—^Radlsich v. Pranco-Itallan 
Packing Co., 158 P.2d 485, 68 CaL 
App.2d 825. 

75. Wash.—^Larson v. A. W. larson 
Const Co., 217 P.2d 789, 86 Wash.2d 
271. 

CtoatentioiL anade solely for record 
In action by widow of deceased 
stockholder for an accounting, where 
counsel for widow in opening state¬ 
ment asserted that parties were es¬ 
topped to delve into affairs of part¬ 
nership to which Incorporators had 
belonged prior to formation of corpo¬ 
ration, but counsel in response to an 
inoLuiry by the trial court stated that 
contention of estoppel was made 
merely for purposes of the record, 
and thereafter both parties went ex¬ 


tensively into partnership affairs 
without any objection being voiced, 
the issue of estoppel was waived, 
and matter of partnership account¬ 
ing was brought in issue by acquies- 
cenca—^Larson v. A. W. Liarson 
Const Co., supra. 

76. Ala—^tna Life Ins. Co. of 
Hartford, Conn. v. Thomas, 5 So. 
2d 835, 30 AlaApp. 807, certiorari 
denied 5 So.2d 888, 242 Ala 275. 

Mich.—Gegllo V. Huizenga 246 N.W. 
210, 261 Mich. 512. 

Mo.—Corpus Jtirls cited in Utter- 
back V. New York Life Ins. Co., 
App., 191 S.W.2d 421, 428. 

Wash.—^Burke v. Metropolitan Life 
Ins. Co., 120 P.2d 841, 12 Wash.2d 
162. 

64 C.J. p 288 note 86. 

77. Mo.—-Utterback v. New York 
Life Ins. Co., App., 191 S.W.2d 421. 

Mont—^Metlen v. Oregon Short Line 
R Co., 81 P. 787, 88 Mont 46. 

N.H.—^Bam v. Maine-New Hamp¬ 
shire Interstate Bridge Authority, 
80 A.2d 1, 92 N.H. 268. 

Waiver of technical questions 

In action on permanent and total 
disability provision of group policy, 
statement of insurer's counsel at be¬ 
ginning of trial that question was 
simply whether Insured was totally 
and permanently disabled had effe^ 
of waiving the technical questloxis 
with respect to whether insured had 
griven required notice before brlngrlng 
action or whether verdict which was 
within total coverage of policy was 
excessive.—uSStna Life Ins. Co. of 
Efortford, Conn., v. Thomas, 5 So.2d 
835, 80 Ala.App. 807,' certiorari de¬ 
nied 6 So.2d 888, 242 Ala. 275. 

78. N.J.—Taggart v. Bouldin, 168 A. 
570, 111 N. J.Law 464. 

79. CaL—^Burnett v. Boucher, 238 P. 
2d 1, 108 CaLApp.2d 87. 


I Abandonment of theory of agency 
In action for personal injuries sus¬ 
tained in automobile collision 
brought against father who owned 
automobile which had been driven by 
son when It collided with automobile 
in which plaintiffs were riding, 
wherein complaint alleged liability 
of father on theory of agency and 
basis of doctrine of respondeat su¬ 
perior, opening statement by which 
plaintiffs expressly disclaimed any 
intention of proving that son was 
acting, as agent or employee of fa¬ 
ther, but which stated that plaintiff 
expected to prove that son was driv¬ 
ing automobile with father's permis¬ 
sion, was an abandonment of theory 
of agency.—Burnett v. Boucher, su¬ 
pra. 

80. N.Y.—Griffin v. Griffin, 137 N.Y. 
€. 8, 77 Misc. 468, affirmed 141 N. 
Y.S. 1121, 157 App.Div. 888. 

64 C.J. p 238 note 88. 

81. U.S.—Mutual Life Ins. Co. of 
New York v. Gregg, C.CLA.Ohio, 82 
P.2d 567. 

64 C.J. p 238 note 89. 

82. Mo.—Utterback v. New York 
Life Ins. Co., App., 191 S.W.2d 
421. 

Statements held InsnAoient 

(1) In action on double indemnity 
provision of life policy reference by 
plaintiff's counsel in opening state¬ 
ment to murder of insured by a 
named person but distinctly telling 
jury that it might not be necessary 
for him to show that such person 
murdered the Insured did not limit 
recovery solely on theory of murder 
by person named or operate as waiv¬ 
er of right to show murder by per¬ 
sons unknown.—^Utterback v. New 
York Life Ins. Co., supra. 

(2) In suit on life policy, reference 
of plaintiff's counsel in opening state- 
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counsel to mention a particular fact in his opening 
statement does not constitute a waiver of such fact 
or preclude his subsequently rel 3 ring thereon but 
it has been held that the attomey^s failure in his 
opening statement to incorporate, at least by refer¬ 
ence, the facts alleged in the complaint constitutes 
a waiver of reliance thereon.^^ 

If in the opening statement a party states that 
he appears before the court in a certain capacity he 
cannot subsequently urge that he is not there in that 
capacity but in another.85 A proper description of 
the cause of action in the complaint will support 
a judgment for plaintiff even though plaintiffs coun¬ 
sel in his opening statement mistakenly misde¬ 
scribes the nature of his suit.86 

Effect on evidence generally. A parly is by no 
means confined in his evidence to the facts recited 
in the opening statement of his counseland it’ 
has been held that if the evidence is competent 
under the pleadings the fact that it is inconsistent 
with the case stated in the opening does not render 
it inadmissible,^^ although there is also authority to 
the contrary.^® Statements by counsel of what 
they ^pect to prove are not sufficient to lay a 
foundation for letting in testimony otherwise inad- 
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missible.^<J However, where counsel in his opening 
injects a foreign issue into the case or makes a 
statement prejudicial to his adversary, the adversary 
is entitled to introduce evidence to counter such 
prejudicial effectThus, where an opening state¬ 
ment assails the good character and veracity of a 
witness foi: the opposition, the opposition may be 
permitted to introduce evidence of the good reputa¬ 
tion of such witness and where defendants’ 
counsel in his opening adverted to the fact that 
several other parties defendant had had the case 
dismissed as to them, plaintiff may properly be al¬ 
lowed to introduce evidence to show that he re¬ 
ceived no satisfaction from such defendants.®® 
Where defendant in his opening statement admits 
liability and seeks to introduce evidence relating to 
the amount of damages the trial court should admit 
such evidence.®^ 

Statements as evidence generally. While it has 
been held that the opening statements of counsel do 
not constitute evidence in a case,®® at least with 
respect to the party represented by counsel,®® it has 
also been held that an opening statement by counsel 
is pertinent, but not conclusive, as a matter of evi¬ 
dence.®^ In an action against principals and sure- 


ment to Insured’s health, not follow¬ 
ed by any evidence as to health, was 
held not waiver of claim to privilege 
of excluding records of hospital, to 
which insured had been admitted, on 
ground that they contained confiden¬ 
tial communications between insured 
and physician.—'Vermillion v. Pru¬ 
dential Ins. Co. of America, 93 S.W. 
2d 45, 280 MoApp. 998. 

83. Mo.—^E. C. Robinson Lumber Co. 
V. Ladman, App., 255 €.W.2d 72. 

FatLore to mention adversary's ad¬ 
mission 

Mo.—^E. C. Robinson Lumber Co. v. 
Ladman, supra. 

84. N.J.—Corbett v. Warner, 59 A. 
2d 597, 187 N.J.Law 281. 

85. Cal.—^In re Prior’s Estate, 244 P. 
2d 697, 111 Cal.App.2d 464. 

Petitioner as trustee, not as execn- 
tor 

Cal.—In re Prior’s Estate, supra. 

86. U.S.—^F. Carrera & Hermaho v. 
Font, Gamundi & Co., C.CAJ'uerto 
Rico, 70 F.2d 999. 

87. Ala.—Wilkey v. State ex reL 
Smith, 192 So. 688, 238 Ala. 595, 
129 A.L.R. 549. 

N.T.—Black v. Judelsohn, 296 N.T. 

S. 860, 251 App.I>iv. 559. 

64 C.J. p 288 note 92. 

Statement as no admission of oor- 
reotness 

Counsel'In opening statement may 
state expected evidence without ad¬ 
mitting that all of It every per¬ 


missible inference from it Is cor¬ 
rect—Sluskonis v. Boston & M. R. 
R., 12 N.E.2d 858, 299 Mass. 418. 

88. Mass.—^Minchln v. Mlnchln, 82 
N.E. 164, 157 Mass. 265.. 

64 C.J. p 238 note 98. 

Statement admitting no oaoMl oon- 
neotlon 

Since, in action on life poUcy, caus¬ 
al connection was not necessary to 
establish defense of misrepresenta¬ 
tion material to the risk, opening 
statement by insurer’s counsel, that 
he did not deny there was no con¬ 
nection between alleged' misrepre¬ 
sentation and insured’s death, was 
not determinative of admissibility of 
evidence concerning cause of death. 
—^New Tork Life Ins. Co. v. Ruhlen- 
schmidt, 33 N.E.2d 340, 218 Ind. 404, 
186 AUR. 397. 

89. Mich.—Hood V. Olin, 45 N.W. 
841, 80 Mich. 296. 

64 C.J. p 239 note 94. 

sa Mo.—^Moore v. Dawson, 277 S. 

W. 58, 220 Mo.App. 791. 

64 C.J. p 239 note 95. 

9L Mo.—Arnold v. Brotherhood of 
Locomotive Fireman and Engine- 
men, 106 S.W.2d 32, 282 MoApp. 
825. 

98r Mo.—State ex rel. Thym v. 

Shain, 104 S.W.2d 237, 340 Mo. 927. 
Wltaess as not presesit at aeddeiLt 
In personal injury action, admis¬ 
sion of evidence of good reputation 
of plaintUTs witness who testified by 
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deposition taken In another state as 
eyewitness of accident was not abuse 
of discretion, where defendant’s 
counsel In opening statement stated 
that witness did not arrive at scene 
of collision until ten or fifteen min¬ 
utes after accident and offered evi¬ 
dence to that effect—State ex rel. 
Thym v. Shain, supra. 

93. Mo.—Whitehead v. Koberman,. 
App., 299 S.W. 121. 

94. Ohio.—Whitaker v. Freneh-Bau- 
er, Inc., 58 N.E.2d 64, 74 Ohio App. 
197. 

95. Ala.—Wilkey v. State ex rel. 
Smith, 192 So. 588, 238 Ala. 595, 
129 AL.R. 549. 

D.C.—Nickles v. SulUvan, Mun.App., 
83 A2d 283—'Pappas v. Courembis, 
Mun.App., 82 A2d 757. 

Ky.—G. C. Heberling Co. v. Clark, 
90 S.W.2d 77, 262 Ky. 824. 

Mo.—Hardwldc v. Kansas City Gas 
Ca, 180 S.W.2d 670, 362 Mo. 986. 

96. Mo.—Westenhaver v. St Louls- 
San Francisco Ry. Co., 102 S.W.2d 
661, 840 Mo. 511. 

97. n.S.—^AStna Life Ins. Co. v. Mc- 
Adoo, aCA.Ark., 106 F.2d 618. 

Statements on present and former 
trials 

In action under Federal Employ¬ 
ers* Liability Act employee’s testi¬ 
mony and statement of his counsel in 
opening statement of former trial 
as to whether employee was engaged 
in interstate transportation were not 
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ty, the opening statement by the attorney of a party 
sued as a principal, but who in fact was not, is not 
binding on the surety.^8 

Admissions. While a party is bound by the ad¬ 
missions of his counsel in his opening statement, as 
discussed in Attorney and Qient § 100 b, and while 
an admission in the opening statement will dispense 
with the necessity of proof as to the admitted 
facts,®® the rule is not applicable to such statements 
unless they are clear on the facts to which they 
relate.! The opening statements of counsel are 
not per se admissions in the technical sense,® and 
a mere statement or outline of anticipated proof on 
any one or more of the issues is not to be regarded 
as a binding admission so as to conclude the party 
or dispense with the necessity of proof on such 
issueand the mere failure of defendant’s counsel 
in his opening statement to deny any specific fact 
in plaintiff’s case does not dispense with the neces¬ 
sity of proof as to such fact where it is denied 
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by the answer.^ The fact that the attorney in his 
opening mentioned the theory of last clear chance 
does not constitute an admission of contributory 
negligence and a statement with respect to the 
visibility to each other of a train and of a car ap¬ 
proaching the tracks does not admit liability under 
the humanitarian doctrine where the information 
as to visibility could have been procured through 
measursements after the collision.® 

c. Taking Case from Jury on Opening State¬ 
ment 

In general, the court may take the case from the 
Jury by a directed verdict or judgment or other proce¬ 
dure, where it is clear from the opening statement either 
that the plaintiff cannot recover or that the defendant 
has no defense; but this is an extreme measure to be 
exercised cautiously and only in a clear case. 

While it has been held that counsel’s opening to 
the jury must contain a statement of the facts 
relied on,*^ it is generally held that the failure of 


conclusive on employee, but It was 
for Jury to determine whether to ac¬ 
cept such testimony and statement or 
conflicting testimony of employee and 
statement of his counsel on retrial.— 
McNatt V. Wabash By. Co., 108 S.W. 
2d 33, 341 Mo. 516. 

98. Cal.—^Taylor v. I>e Camp, 28 P. 
2d 61, 132 CaLApp. 640. 

99. Ala.—Southern Ry. Co. v. Mc- 
Cants, 163 So. 363, 26 Ala.App. 442, 
certiorari denied 163 So. 365, 231 
Ala. 22. 

Cal.—^Megee v. Pasulis, 150 P.2d 281, 
65 Cal.App.2d 94. 

Fla.—Brinson v. Howard, 71 So. 2d 
172—^Barton v. Miami Transit Co., 
Fla., 42 So.2d 849. 

Ill.—^Petersen v. General Rug & Car¬ 
pet Cleaners, 77 N.Er.2d 58, 383 Ill. 
App. 47. 

Mo.—^Bvans v. Sears, Roebuck & Co., 
App., 129 S.W.2d 53. 

Pa.—Gland v. Kohler, 169 A. 411, 111 
Pa.Super. 185. 

64 C.jr. p 239 note 97. 

Cura of variaaoa 

In an action for money had and 
received to plaintiff's use, where the 
proof shows merely charges and 
credits on a running account and the 
balance shown thereby, but shows no 
actual transfer or receipt of money, 
such variance, if otherwise fatal. Is 
cured by the opening statement of 
counsel for defendant, in which he 
expressly admitted that his client re¬ 
ceived the money and claimed he had 
a right to retain It—Petty v. Knight- 
Petty Mercantile Co., 223 P. 128, 97 
Okl. 250. 

Pexxoitting introduotloxi of ovldenoe 
held not error 

In suit on life policy where Insurer 
admitted execution of policy and re¬ 


lied solely on suicide clause for its 
defense, permitting plaintiff to in¬ 
troduce policy after insurer's open¬ 
ing statement but prior to introduc¬ 
tion of its evidence was not error.— 
Towne v. Northwestern Mut Life 
Ins. Co. of Milwaukee, Wis., 70 P.2d 
364. 68 Idaho 83. 

1. Mo.—Cheatham v. Kansas City 
Life Ins. Co., APP., 241 S.W.2d 47 
—^Fvans v. Sears, Roebuck & Co., 
App., 129 S.W.2d 53. 

8. Ala.—Wilkey v. State ex rel. 
Smith, 192 So. 688, 238 Ala. 595, 
129 A.L.R. 549. 

Statements held not admisslonji 

(1) In general. 

U.S.—France Mfg. Co. v. Jefferson 
Blec. Co., C.CJLOhio, 106 F.2d 605, 
certiorari denied 60 S.Ct. 471, 309 
U.S. 667, 84 L.Bd. 1006, rehearing 
denied 60 S.Ct. 589, 309 nor.s. 696, 84 
L.Kd. 1036. 

Kan.—Greep v. Bruns, 159 P.2d 803, 
160 Kan. 48. 

Mass.—Sluskonis v. Boston & M. R. 

R, 12 N.m2d 858, 299 Mass. 413. 
Okl.—-Fisher v. Pugh, 261 P.2d 181. 

(2) Statement by defendant's coun¬ 
sel in opening argument that he did 
not think that there would be any 
claim that defendant's truck was go¬ 
ing over twenty or twenty-five miles 
per hour was not an admission that 
truck was traveling at such speed. 
—^Petersen v. General Rug & Carpet 
Cleaners, 77 N’.B.2d 68, 333 IlLApp. 
47. 

(3) In action on bond insuring 
against Insurance agent's dishonesty 
and fraud, statement that moneys 
had been expended by agent further¬ 
ing business of principal and agent, 
and that business of agent was busi¬ 
ness of principal, was not admission 
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that agent had been guilty of dis¬ 
honesty or fraud.—Taylor v. Be 
Camp, 23 P.2d 61, 132 CaLApp. 640. 
3.. Mo.—Cheatham v. Kansas City 
Life Ins. Co., App., 241 S.W.2d 47 
—Evans V. Sears, Roebuck & Co., 
App., 129 S.W.2d 63. 

Neb.—Temple v. Cotton Transfer Co., 
263 N.W. 349, 126 Neb. 287. 

Tenn.—^Fey v. Nashville Gas & Heat¬ 
ing Co., 64 S.W.2d 61, 16 Tenn.App. 
234. 

4. Mo.—^Bvans v. Sears, Roebuck & 
Co., App., 129 S.W.2d 63. 

5. Cal.—Galbraith v. Thompson, 239 
P.2d 468, 108 Cal.App.2d 617. 

6- Mo.—Knorp v. Thompson, App., 
167 S.W.2d 105, transferred, see, 
176 S.W.2d 889, 852 Mo. 44. 

7. N.J.—Rotman v. Levine, 85 A.2d 
607, 131 N.J.Law 206. 
irndev oourt rule 

(1) Under court rule, a litigant 
must in his opening argument to Ju¬ 
ry present his whole case, both as to 
law and the facts on which he relies 
to recover.—Republic Ins. Co. v. 
Dickson, Tex.Clv.App., 110 S,W.2d 
642, error dismissed. 

(2) "Where plaintiff’s attorney in 
opening argument discussed testimo¬ 
ny generally, and failed to discuss 
various issues, and in closing argu¬ 
ment discussed all issues and evi¬ 
dence, overruling defendant's motion 
at close of opening argument to re- 
Quire plaintiff's attorney fully to 
open case and discuss Issues and ev¬ 
idence was error.—^Dallas Ry. & Ter¬ 
minal Co. V. Burns, Tex.Civ.App., 60 
S.W.2d 801. 

(3) But in automobile collision 
case, where plaintiff's attorney in 
opening argument discussed every 
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counsel in his opening statement to recite all the though the practice is not universally recognized,^! 

material facts necessary to a recovery will not under certain circumstances, the trial court may 

warrant the court in taking the case from the direct a verdict against a party,or a dismissal of 

jury,^ and the neglect of defendant to refer to a his pleading,on his opening statement, 

certain defense in his opening statement will not complaint, 

bar iht establishment of such defense on trial;» g^^nt a nonsuit, or direct a verdict for defend- 

nor, indeed, will a substantial variance between the tjjg opening statement of plaintiff’s counsel 

statement and the pleadings warrant a judgment where that statement clearly establishes that plain- 


in favor of the opposite party.! 

essential phase of case as raised by I 
pleadings and evidence and submitted | 
by court, and in concluding address 
confined himself wholly to answering 
contentions presented by counsel for 
defendants, refusal of court to re¬ 
quire him to specifically mention in 
opening argument special issues sub¬ 
mitted was held not error.—^Levy v. 
Rogers, Tex.Civ.App., 7B S.W.2d 304, 
error dismissed. 

8. Cal.—^Paul v. Layne & Bowler 
Corp., 71 P.2d 817, 9 Cal.2d 661— 
Abos V. Martyn, 88 P.2d 797, 31 Cal. 
App.2d 705. 

Fla.—Van Haven v. Burk, 71 So.2d 
168. 

Kan.—Northlngton v. Northington, 
149 P.2d 622, 158 Kan. 641. 

Mass.—^Dillon v. Barnard, 101 N.K.2d 
346, 328 Mass. 63. 

Mo.—^McGuire v. Springfield Traction 
Co., App., SO S.W.2d 794. 

64 C.J. p 239 note 99. 

Attorney’s dholes of strategy 
Where the complaint states a cause 
of action for negligence, even though 
the opening statement of plaintiff’s 
attorney to the jury would show no 
claim of negligence, the court is re¬ 
luctant to exercise its discretion 
against attorney’s choice of strategy, 
and he should be interfered with as 
little as possible as long as both 
sides receive a fair trial.—Hessler v. 
Nellpowltz, 65 N.T.S.2d 692. 

Statement of every Item of evldenoe 
not required 

(1) The statutes do not require 
counsel to state in opening state¬ 
ment every item of evidence expected 
to be introduced, but all require¬ 
ments are met if an issue of fact 
is stated or a direct issue joined or 
any single material proposition is 
made requiring introduction of tes¬ 
timony by moving party to sustain 
such issue.—K & S Realty Co. v. 
Rosen, Ohio App., 72 !Nr.E.2d 116. 

(2) Statute requiring plaintiff, aft¬ 
er jury has been impaneled, to state 
“claim,” and permitting him to state 
evidence, does not necessitate state¬ 
ment of cause of action or require 
recital of all evidence relied on to 
establish claim.—^Temple v. Cotton 
Transfer Co., 253 N.W. 349, 126 Neb. 
287. 

9. -Mich.—^Petherick v. General As- 


However, al- 1 tiff has no right 

sembly O. A., 72 N.W. 262, 114 
Mich. 420. 

N.T.—Meeks v. Meeks, 106 N.T.S. 
907, 122 App.Div. 461. 

10. Mich.—Meade v. Bowles, 82 N. 
W. 668, 123 Mich. 696. 

64 C.J. p 239 note 2. 

Ooiurtmotlon of statement; no vaxi. 
aaoe 

In action in trespass based on re¬ 
moval of trees from plaintiff’s close, 
plaintiff’s opening statement describ¬ 
ing his close as Lot No. 18, third di¬ 
vision, did not bind plaintiff to prove 
that there was a lot No. 18, third 
division, regularly set off and allot¬ 
ted, of which plaintiff presently had 
possession or right of possession, in 
order to avoid directed verdict for 
defendant, since statement, with 
equal consistency, might be construed 
to mean merely that lot was known 
as lot No. 18 of third division.—^Tay¬ 
lor V. Blake, 191 A. 923, 109 Vt 88. 

11. m.— Pletarch v. Pietsch, 92 N.B. 
326, 245 Ill. 464, 29 L.R.A,N.S., 
218—^Petersen v. General Rug & 
Carpet Cleaners, 77 N.B.2d 68, 383 
IlLApp. 47. 

64 C.J*. p 239 note 3. 

18. D.C.—Horne v. Ostmann, Mun. 
App., 36 A.2d 174. 

Mass.—Wilkinson v. New Bngland 
Tel. & Tel. Co., 97 N.B.2d 413, 827 
Mass. 132—^Farewell v. Interstate 
Busses Corp., 30 N.B.2d 860, 307 
Mass. 563—^Rosenblum v. Bconomy 
Grocery Stores Corp., 16 N.B.2d 
189, 300 Mass. 264—Williams v. 
Whitinsville Sav. Bank, 186 N.B. 
'602, 283 Mass. 297. 

Mich.—Ballinger v. Smith, 48 N.W. 

2d 49, 328 Mich. 23. 

Minn.—Plotkin v. Northland Transp. 

Co., 283 N.W. 768, 204 Minn. 422. 
Ohio.—^Rogers v. Allis-Chalmers Mfg. 
Co., 92 N.B.2d 677, 168 Ohio St. 
613, 18 AL.R.2d 1363. 

64 C.J. p 239 note 4. 

Motion for judgment on pleadings 
see Pleading §§ 424-449. 

Where Jury trial was waived, court 
at do^e of plaintiff’s opening state¬ 
ment had power to order involuntary 
nonsuit.—^Taylor-Logan Co. v. White, 
C.C.AMass., 62 F.2d 336. 

13. N.T.—Gilbert v. Rothschild, 19 
N.E.2d 786, 280 N.T. 66, 134 A.L. 
R. 1. 


to recover,!^ as where it distinctly 

[ Dismissal of reply 

On trial of issue raised by sepa¬ 
rate defense of general release, where 
reply did not put in issue execution, 
delivery, or general nature of release 
and plaintiff’s counsel on the open¬ 
ing admitted that the money paid by 
defendant in compromise had been 
retained and that there had been no 
tender or payment back and refused 
to make such payment or tender, mo¬ 
tion to dismiss the reply was proper¬ 
ly granted.—Gilbert v. Rothschild, 
supra. 

I4i lU.S.—Waldron v. Skelly Oil Co., 
B.C.MO., 101 F.Supp. 425. 

Arlz.—Scarborough v. Central Ari¬ 
zona Light & Power Co., 117 P.2d 
487, 58 Ariz. 51. 138 AL.R. 866. 
Cal.—^Paul V. Layne & Bowler Corp., 
71 P.2d 817, 9 Cal.2d 561—Mendez 
V. Pacific Gas & Elec. Oo., 261 P. 
2d 778, 116 Cal.App.2d 192—Bome- 
man v. Salinas Title Guarantee Co., 
162 P.2d 649, 66 Cal.App.2d 600— 
Davis V. West Shore Co., 130 P.2d 
469, 66 Cal.App.2d 226. 

D.C.—Smith v. O’Brien, 88 F.2d 769, 
66 App.D.C. 387—^McGovern v. Hitt, 
64 F.2d 156, 62 App.D.C. 83, cer¬ 
tiorari denied 64 S.Ct. 64, 290 U. 
S. 637, 78 L.Bd. 654—Bvans v. 
Prentice, Mun. App., 79 A 2d 396— 
De Grazla v. Anderson, iMun.App., 
62 A2d 194—Custer v. Atlantic & 
Pacific Tea Co., Mun. App., 43 A 2d 
716—^Home v. Ostmann, MunApp., 
35 A2d 174. 

Hawaii.—Clacol v. Woolley, 88 Ha¬ 
waii 247. 

Kan.—Sell v. McPherson Tp., 107 P. 
2d 670, 162 Kan. 731—Bixman v. 
Blxman, 83 P.2d 639, 148 Kan. 597, 
rehearing denied 85 P.2d 690, 149 
Kan. 2. 

Ky.—Hill V. Kesselring, 220 S.W.2d 
858, 310 Ky. 483, 10 AL.R.2d 1301 
—^Payne v. Louisville Ry. Co., 171 
S.W.2d 263, 294 Ky. 160. 

Mass.—Costello v. Hansen, 97 N.B. 
2d 738, 327 Mass. 264—Wilkinson 
V. New England Tel. & Tel. Co., 97 
N.B.2d 413, 327 Mass. 132—Douglas 
V. Whittaker, 86 N.B.2d 916, 824 
Mass. 398—Allen v. National Pea¬ 
nut Corp., 75 N.B.2d 240, 321 Mass. 
665—Grace v. Jordan Marsh Co., 
69 N.E2d 283, 317 Mass. 632—Sha¬ 
piro V. Segal, 55 N.B.2d 782, 316 
Mass. 566—Cahalane v. Dennery, 
9 N.B.2d 396, 298 Mass. 34—Mul- 
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sets out or admits facts the existence of which pre- ment makes an aflSrmative admission of facts, re- 

cludes his recovery.^® Likewise, the court may moving the facts from controversy and resulting in 

properly enter a judgment or directed verdict for no defense to the action However, in order to 

plaintiff on defendant’s opening statement, where it justify a judgment or directed verdict for defendant, 

is plain that the facts sought to be proved as stated plaintiff’s opening statement must clearly show the 

by defendant’s coimsel would not constitute a de- absence of a right to recover and, likewise, to 

fense,^® as where defendant in his opening state- justify a directed verdict or judgment for plaintiff, 

vaney v. City of Worcester, 199 N. I to recovery or to disprove facts fatal | Div, 787, reversed on other grrounds 


E. 405, 298 'Mass. 82—handler v. 
Green, 192 N.E. 39, 287 Maes. 404. 
Mich.—^Bean v. State Lajid Of9.ce 
Board, Oakland County, Troy Tp., 
6'6 N.W.2d 779, 336 Mich. 165— 
Gifford V. Dice, 267 N.W. 830, 269 
Mich. 293, 96 A.L.B. 1477. 

IT.J.—^Rotman v. Levine, 85 A.2d 607, 
131 N.J.Law 20^6—Lake v. Bosen- 
bergr, 34 A.2d 224, 131 N.J.Law 
19—^McCourt V. Public Service Co- 
Ordinated Transport, 15 A.2d 734, 

122 N.J.Law 419—^Berkman v. 
Cohn, 168 A. 290, 111 N.J.Law 229* 
—^Pitaresi v, Appello, 85 A.2d 829, 
17 N.J.Super. 278, aJSlrmed 90 A.2d 
84, 20 N.J.'Super. 482. 

N.T.—^Runkel v. City of New York, 

123 N,T.S.2d 485, 282 App.Dlv. 173 
—^Mortimer v. East Side Sav. Bank, 
295 N.Y.S. 695, 251 App.Dlv. 97. 

Ohio.—Rodeff v. Lake Shore, etc., R. 
Co., 7 Ohio APP. 73, 27 O.CJL 671, 
29 O.C.D. 106. 

Okl.—McGuirt v. Sandrldge, 229 P. 
2d 171, 204 Okl. 270. 

**A directed verdict for the de¬ 
fendant upon the openingr statement 
is proper if the statement of counsel, 
treated as facts, together with all 
reasonable inferences of which those 
facts are susceptiblSr cannot, upon 
any reasonable view of those facts 
and Inferences, be deemed sufOclent 
to support the plaintilTs cause of ac¬ 
tion.”—^Aragona v. Parrella, 91 N.B. 
2d 778, 779, 325 Mass. 583. 

•Clear powery properly exercised 
Power of court to act on facts con¬ 
ceded by counsel is as plain as its 
power to act on evidence produced; 
and the exercise of this power in 
a proper case is not only not objec¬ 
tionable, but is convenient in sav¬ 
ing time and expense by shortening 
trials.—^Best v. District of Columbia, 
APP.D.C., 64 S.Ct 487, 291 U.S. 411, 
78 L.Ed. 882. 

Statements held to authorise direct¬ 
ed verdicts 

Mass.—Passler v. Mowbray, 61 N.E. 
2d 120, 318 Mass. 281—Deltufo v. 
Morganelli, 29 N.E.2d 189, 802 
Mass. 604. 

Ohio.—Rockwell v. Queen City Bot¬ 
tling Co., 58 N.E.2d d28, 73 Ohio 
App. 42. 

JLdmlttingr inability to prove various 
facts 

The practice of giving a directed 
verdict after opening statement of 
counsel is proper, if counsel admits i 
he is unable to prove facts essential 


to recovery.—^Brinton v. Motte, Ky., 
244 S.W.2d 480. 

Code provision for nonsuit procedure 
Where statute placed section pro¬ 
viding that defendant could move for 
nonsuit after plaintiff completed his 
opening statement or presentation of 
his evidence, without defendant’s 
waiving his right to offer evidence 
in event motion is not granted, in the 
code as a new section, and removed 
all reference to nonsuit from another 
section of code, legislature intended 
to continue use of nonsuit procedure. 
—Salomons v. Lumsden, 213 P.2d 
132, 95 Cal.App.2d Supp. 924. 
Nonsuit granted as to particular 
counts 

N.J.—^Rotman v. Levine, 8'5 A.2d 607, 
181 N.J.Law 206. 

15. U.S.—Stuthman v. U. S., C.C.A. 
S.D., 67 P.2d 621. 

Cal.—^Borneman v. Salinas Title 
Guarantee Co., 1*52 P.2d 649, 63 
€al.App.2d 500—^Davis v. West 
Shore Co., 130 P.2d 459, 55 Cal.App. 
2d 226. 

D.C.—Horne v. Ostmann, Mun.'App., 
35 A.2d 174. 

Kan.—Drury v. State Highway Com¬ 
mission, 265 P.2d 1022, 175 Kan. 
667—Stromauist v. Nelson, 168 P. 
2d 468, 159 Kan. 716—Northington 
V. Northington, 149 P.2d 622, 158 
Kan. 641—^Baum v. A. C. Office 
Bldg. Co., 148 P.2d 417, 167 ICan. 
668, 160 A.L.R. 581—^Ryan v. Ryan, 
183 P.2d 119, 166 Kan. 348—Moses 
V. Missouri Pac. R. Co., 26 P.2d 
269, 138 Kan. 347—Caylor v. Casto, 
22 P.2d 417, 137 Kan. 816. 

Ky.—^Payne v. Louisville Ry. Co., 
171 S.W.2d 253, 294 Ky. 160— 
Carter v. .ffltna Life Ins. Co. of 
Hartford, Conn., 114 S.W.2d 496, 
272 Ky. 392. 

Mass.—Aragona v. Parrella, 91 N.B. 

2d 778, 326 Mass. 683. 

Mich.—^Bean v. State Land Office 
Board, Oakland County, Troy Tp., 
66 N.W.2d 779, 385 Mich. 156. 

Minn.—Johnson v. Larsozi, 49 N.W. 

2d 8, 234 Minn. 506. 

N.H.—^Fasekis v. J. J. Newbury Co., 
44 A.2d 817, 93 N.H. 468. 

N.J.—Weidenmueller v. Public Serv¬ 
ice Interstate Transp. Co., 29 A.2d 
886, 129 N.J.Law 279—McCourt v. 
Public Service Co-Ordinated Trans¬ 
port, 5 A.2d 784, 122 N.J.Law 419. 
N.T.—^Teresta v. City of New York, 
90 N.T.S.2d 872, 197 Misc. 732, af¬ 
firmed 97 N.Y.S.2d 836, 277 App. 
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108 N.B.2d 397, 304 N.T. 440. 
Ohio.—Cale v. Kiner, App., 63 N.B. 
2d 839—Pieman v. Higbee Co., 6 
N.E.2d 21, 64 Ohio App. 65—McEl- 
rath V. Luarde, 4 Ohio Supp. 281. 
OkL—Williams v. Long Bell Lumber 
Co., 219 P.2d 992, 203 Okl. 260— 
Pound V. •Campbell, 49 P.2d 1088, 
174 Okl. 331. 

64 C. J. p 239 note 5. 

Baslo theory of rule 
The disposition of a case on de¬ 
fendant’s motion on plaintiffs’ open¬ 
ing for directed verdict is on the 
theory of an admission which may 
be taken as a proved fact.—^Potts v. 
Bridgewater-Somerset Realty Corp., 
45 A2d 817, 134 N.J.Law 22. 

Cause of aotion barred by limltatloiLs 
cal. —^Wrightson v. Dougherty, 64 P. 
2d 13, 5 Cal.2d 267. 

16. Cal.—^Porter v. Fiske, 171 P,2d 
971, 74 Cal.App.2d 332. 

D.C.—^Mitchell V. David, Mun.App., 
61 A.2d 376. 

Ky.—Tinsley v. Majorana, 240 S.W.2d 
689. 

Mass.—Massachusetts Hospital Life 
Ins. Co. V. Nesson, 190 N.B. 31, 
286 Mass. 216. 

Mo.—^Republic Steel Corp. v. Atlas 
Housewrecking & Lumber Corp., 
118 S.W.2d 166, 232 Mo.App. 791. 

17* Ga.—Tanner v. Wilson, 180 S.B. 
614, 180 Ga. 694. 

Kan.—^Rodgers v. Crum, 216 P.2d 
190, 168 Kan. 668—Northington v. 
Northington, 149 P.2d 622, 168 
Kan. 641. 

N.J.—Alexander v. Manza, 40 A.2d 
775, 182 N.J.Law 374. 

Okl.—Williams v. Long Bell Lum¬ 
ber Co., 219 P.2d 992, 203 Okl. 260 
—Flatt V. Wiggs, 72 P.2d 816, 181 
Okl. 26—Pound v. Campbell, 49 P. 
2d 1088, 174 Okl. 331. 

64 C.J. p 240 note 5. 

18. U.S.—^Best V. District of Colum¬ 
bia* APP.D.C., 64 S.Ct. 487, 291 U. 
6. 411, 78 L.Bd. 882—Hilliard v. 
Pennsylvania R. Co., C.C.A.Ohio, 
73 F.2d 473, certiorari denied 56 S. 
Ct 548, 294 U.S. 721, 79 L.Ed. 1263 
—Anderson v. Missouri State Life 
Ins. Co., C.C.A.Ky., 69 F.2d 794— 
•Stevens v. R. O’Brien & Co., C.C.A 
Mass., 62 F.2d 632. 

Cal.—Noble v. Cavalier Restaurant, 
286 P.2d 896, 106 Cal.App.2d 618. 
Colo.—Shore v. Denver Bldg. & Const. 
Trades Council, 268 P.2d 316—^la- 
cino V. Brown, 217 P.2d 266, 121 
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defendant's opening must clearly show the absence ment, the admissions therein should be distinct and 
of a defense.!® Thus, in order to justify the entry such as absolutely preclude a recovery;®® in other 
of a judgment against a party on Us opening state- 


Oolo. 450—^Albert-Ross Hefrlgrera- 
tor & Fixture Co. v. Pastore, 111 
P.2d 231, 107 Colo. 286. 

P.C.—Greene v. Hathaway, 191 F.2d 
656, 89 U.S.App.D.C. 229—Lucas 
Y. Hamilton Realty Corp., 105 F.2d 
800, 70 App.D.C. 277—^Horne v. Ost- 
mann, Mun.App., 3'5 A.2d 174. 
Hawaii.—Ciaccl v. Woolley, 88 Ha¬ 
waii 247. 

•HI.—Geiselman v. Strubhar, 23 N.B. 

2d 383, 302 HLApp. 23. 

Kan.—^Thompson v. Board of Coun¬ 
ty Corners, Morris County, 228 P.2d 
749, 170 Kan. 74—Wilson v. Holm* 
188 P.2d 899, 164 Kan. 229—Strom- 
QUist V. Nelson, 158 P.2d 458, 169 
Kan. 716—Cunningham v. Blythe, 
127 P.2d 489. 155 Kan. 689—Cay- 
lor Y. Casto, 22 P.2d 417, 137 Kan. 
816. 

Ky.—Hill V. Kesselrlng, 220 S.W.2d 
858, 810 Ky. 483, 10 A.L.R.2d 1801. 
Mass.—^Douglas v. Whittaker, 86 N. 
B.2d 916, 824 Mass. 398—Schlelfer 
Y. Worcester North SaY. Inst., 27 
N.B.2d 992, 306 Mass. 226. 

Mich.—^Torma y. Montgomery Ward 
& Co., 58 N.W.2d 149, 836 (Mich. 458 
—Ballinger y. Smith, 48 N.W.2d 
49, 828 Mich. 28. 

Minn.—Johnson y. Larson, 49 N.W.2d 
8, 234 Minn. 505. 

N.J.—Sole Y. Clifton Colonial Gar¬ 
dens, 82 A.2d 638, 14 N.J.Super. 
575. 

Ohio.—^Flyun y. Sharon Steel Corp., 
50 N.B.2d 319, 142 Ohio St 145— 
Ellis Y, Victor Elec. Products, 88 
N.E.2d 275, 85 Ohio App. 170—Nor- 
cross Y. Commercial Credit Co., 
App., 55 N.E.2d 598. 

Wash.—^Eto.yden y. Foss, 62 P.2d 1844, 
188 Wash. 546. 

54 C.J. p 240 note 7. 

Pleading read as part of opening 
Motion for judgment on plaintiff’s 
opening statement will not be sus¬ 
tained where petition stating cause of 
action is read as part thereof.—^Ram¬ 
sey Oil Co. Y. Dunbar, 46 P.2d 535, 
172 Okl. 571—Taft y. DaYidson, 46 
P.2d 738, 172 Okl. 522. 

Admissions of every fact to defeat 
plaintiff 

It is error to enter judgment for 
defendant because of admissions by 
plaintiff’s attorney in opening state¬ 
ment, where such admissions do not 
Include eYery fact necessary to de¬ 
feat plaintiff.—Wainscott y. Young, 
59 N.E.2d 609, 74 Ohio App. 463. 

Case for Jury as test 

In determining whether a Yerdlct 
should be directed for defendant on 
the opening statement of plaintiffs’ 
counsel, the auestion is whether, as¬ 
suming all facts stated in the open¬ 
ing to be true, plaintiffs are entitled 

88 C.J.S.—21 


to go to the jury.—Cahalane y. Hen¬ 
nery, 9 N.E.2d 396, 298 Mass. 84. 

Taking case from jury on plaintiff’s 
opening held nnjnstilled 

(1) In general. 

TJ.S.—Stuthman y. tJ. B., C.C.A.S.D., 
67 P.2d 521. 

Kan.—^Drury y. State Highway Com¬ 
mission, 265 P.2d 1022, 175 Kan. 
667. 

N.J.—Reardon v. Borough of Wana- 
Que, 28 A.2d 54, 129 N.J.Law 18. 
N.Y.—^Plnghero Y. Queens County 
SaY. Bank, 28 N.Y.S.2d 559, 260 
App.DlY. 667. 

64 C.J. p 240 note 7 [a]. 

(2) Direction of Yerdlct for de¬ 
fendant was held, error. 

D.C.—^Hembry y. Farreco, MunAipp., 
81 A.2d 77, 24 A.L.B.2d 1034—Flem¬ 
ing Y. Bronfln, Mun.App., 80 A. 2d 
915—Custer y. Atlantic & Pacific 
Tea Co., Mun.App., 43 A.2d 716. 
Mass.—Carbone y. Trustees of New 
York, N. H & H R. Co.. 71 N.B. 
2d 403, 820 Mass. 710—Lawless y. 
Palmer, 37 N.E.2d 464, 310 Mass. 
211 . 

64 C.J. p 240 note 7 [b]. 

(3) Dismissal of action or com¬ 
plaint was held Improper. 

N.J.—Okker. y. Chrome Furniture 
Mfg. Corp., 97 A.2d 699, 26 N.J. 
Super. 295—Retl y. Vanlska, Inc., 
74 A.2d 322, 8 N.J.Super. 275. 
N.Y.—Charytz y. Kasinskl, 126 N.Y. 
6.2d 129, 282 App.DlY. 891—Runkel 
Y. City of New York, 123 N.Y.S. 
2d 485, 282 App.DlY. 178—Hinder y. 
City of New York, 17 N.Y.S.2d 
744, 268 App.DlY. 1063—LeYln Y. 
Gidinsky, 17 N.Y.S.2d 647, 258 App. 
Div. 1061—^Black y. Judelsohn, 296 
N.Y.S. 860, 251 App.Div. 569—Mor¬ 
timer Y. East Side Sav. Bank, 295 
N.Y.S. 695, 251 App.DiY. 97—DigUo 
Y. Rosofl Subway Const. Co., 272 
N.Y.S. 137, 242 App.IHY. 643— 
Weissman y. Weissman, 11 N.Y.S. 
2d 1008. 

Wash.—Charada InY. Co. y. Trinity 
Universal Ins. Co., 62 P.2d 722, 
188 Wash. 325. 

64 C.J. p 240 note 7 [c]. 

. (4) Judgment for defendant was 
held improper. 

Kan.—James y. Metropolitan Life 
Ins. Co., 181 P.2d 915, 156 Kan. 8. 
N.Y.—Brooklyn Nat. Bank of New 
York Y. Schwartz, 272 N.Y.S. 115, 
242 App.DlY. 682, followed in 
Brooklsni Nat. Bank of New York 
V. Wilhelm, 272 N.Y.S. 116, 242 
App.Div. 632, and Brooklyn Nat. 
Bank of New York v. Kiss, 272 N. 
Y.S. 116, 242 App.Div. 632. 

Ohio.—^tate ex rel. Baciak v. Board 
of Education of Cleveland City 
School Dlst., App., 88 NJ3,2d 808— 
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City of Cleveland v. Division 268 
of Amalgamated Ass’n of St. Elec. 
Ry. and Motor Cocu^i Emp. of 
America, 85 N.E.2d 811, 85 Ohio 
App. 153. 

Okl.—^Baker v. Broughton, 146 P.2d 
832, 193 Okl. 656. 

(5) Grant of motion for nonsuit 
was held improper. 

Cal.—Cortopassi v. California-West¬ 
ern R. & Nav. Co., 102 P.2d 1093, 
39 Ckl.App.2d 280. 

N.H.—Charpentier v. Socony-Vacuum 
Oil Co., 13 A.2d 141, 91 N.H. 88. 
N.J.—Weidenmueller v. Public Serv¬ 
ice Interstate Transp. Co., 29 A.2d 
286, 129 N.J.Law 279. 

(5) Motions for nonsuit were held 
properly overruled.—^Taylor v. Jew¬ 
ell, N.H, 100 A.2d 905. 

(7) Motion for judgment for de¬ 
fendant was held properly denied.— 
Cannon v. S. S. Kresge Co., 116 S.W. 
2d 559, 233 Mo.App. 173. 

(8) Peremptory instruction for 
defendant was held error.—Carter v. 
AEtna Life Ins. Co. of Hertford, 
Conn., 114 S.W.2d 496, 272 Ky. 392. 

19. U.B.—Anderson v. Missouri 
State Life Ins. Co., C.C.A.Ky., 69 
F.2d 794. 

D.C.—^Mitchell Y. David, Mun.App., 
51 A.2d 375. 

Kan.—Rodgers v. Crum, 215 P.2d 
190, 168 Kan. 668. 

N.J.—Paramount Pictures v. Rovner, 
1 A.2d 871, 121 N.J.Law 132, 

Ohio.—Goertz v. Wodzlsz, App., 70 
N.B.2d 776. 

Okl.-^mlth Y. Price, 246 P.2d 359, 
206 Okl. 659—Branstetter v. Ex¬ 
change Nat. Bank of Tulsa, 62 P. 
2d 1210, 178 OkL 348. 

Slreotion of verdict h^d error 

(1) In general. 

D.C.—De Graxia v. Anderspn, Mun. 
App., 62 A.2d 194. 

Ohio.—Snell v. Bowser, App., 51 N.E. 
2d 407. 

(2) Where defendant pleaded gen¬ 
eral issue and did not waive jury trial 
and defendant’s opening statement 
raised no issue which was Immoral 
or against public policy or which 
prevented court from proceeding with 
lawful and orderly trial, direction 
of verdict for plaintiff on ground that 
defendant’s opening statement ad¬ 
mitted truth of essential and mate¬ 
rial allegations of complaint was im¬ 
proper as denying right to jury trial. 
—Wllkey Y. State ex rel. Smith, 192 
So. 588, 238 Ala. 595, 129 A.L.R. 549. 

20. Kan.—^Modlin v. Consumers Co¬ 
op. Ass’n, 241 P.2d 892, 172 Kan. 
428—^Rodgers v. Crum, 215 P.2d 
196, 168 Kan. 668—Wilson v. Holm, 
188 P.2d 899, 164 Kan. 2*29. 
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words counsel must clearly ruin his own case, 21 
and the direction of a verdict under such circum¬ 
stances is said to lie within the sound discretion of 
the trial court.22 

The issue raised by a motion for judgment on the 
opening statement or statements presents a ques¬ 
tion of law only;28 and the power to direct a 
verdict or judgment on the opening statement or 
statements is improperly exercised if the statement 
raises a question of fact or leaves any doubt as to 
the facts or permits conflicting inferences.24 Even 
if there be two inconsistent statements of an es¬ 
sential fact, it is not for the trial judge, on a mo¬ 
tion for a directed verdict or judgment, to pass 


on the facts, but that is the function of the jury.25 
A motion for judgment on the basis of the pleading 
and the opening statement of counsel is in the nature 
of an oral demurrer and, where petition is good 
against demurrer, it is also good as against a mo¬ 
tion for judgment on the pleadings and the opening 
statement, where the statement did not contravene 
the material allegations of the petition.27 

It is generally declared that the practice of dis¬ 
posing of a case on the mere opening of counsel is 
ordinarily a very unsafe method of deciding con¬ 
troversies, where there is or ever was an3rthing to 
decide,28 that it is an extreme measure which courts 
should invoke and exercise most cautiously,22 and 


Minn.—Johnson v. Larson, 49 N.W. 

2d 8, 234 Minn. 505. 

Okl.—^Branstetter v. Exchangre Nat 
Bank of Tulsa, 62 P.2d 1210, 178 
Okl. 843. 

64 C.J. p 240 note 8. 

21. N.Y.—Egan v. Boenig, 226 N.Y. 
S. 748, 222 App.Div. 836. 

64 C.J. p 240 note 9. 

22. Mass.—Hey v. Prime, 84 N.B. 
141, 197 Mass. 474, 17 L.R.A.,N.S., 
570. 

64 C.J. p 240 note 10. 

23. Kan.—^Ryan v. Ryan, 133 P.2d 
119, 156 Kan. 348. 

Ohio.—K & S Realty Co. v. Rosen, 
App., 72 N.B. 2d 116—Wainscott v. 
Young, 59 N.B.2d 609, 74 Ohio App. 
463. 

OOTirt must determine legal gn-estion 
only 

Ohio.—Gerend v. City of Akron, 25 
N.E.2d 863, 63 Ohio App. 78, re¬ 
versed on other grounds 30 N.E.2d 
987, 137 Ohio St. 527. 

Causal connection between negligence 
and injury 

In action against employer for 
death of truck driver, where motion 
by employer for Judgment on plain- 
tilTs opening statement admitted neg¬ 
ligence, whether the negligence was 
proximate cause of the death was a 
question of law for trial court and 
unless causal connection existed, mo¬ 
tion was properly granted.—Norman 
V. Scrivner-Stevens Co., 204 P.2d 277, 
201 Okl. 218. 

24. TT.S.—^Best v. District of Co¬ 
lumbia, App.D.C., 54 S.Ct. 487, 291 

U. S. 411, 78 L.Bd. 882—Anderson 

V. Missouri State Life Ins. Co., C.C. 
A.Ky., 69 P.2d 794. 

D.C.—^Lucas V. Hamilton Realty 
Corp., 105 P.2d 800, 70 App.D.C. 
277—^Morgan v. Suburban Nat. 
Bank of Silver Spring, Md., Mun. 
App., 90 A.2d 705—^Pred Drew 
Const. Co. V. Mire, Mun.App., 89 
A.2d 634—Slater v. Berlin, Mun. 
App., 83 A.2d 228. 

III.—^Reilly v. Peterson Furniture 
Co., 40 N.E.2d 780, 314 Ill.App. 46 


' —Geiselman v. Strubhar, 28 N.B. 

2d 383, 302 IlLApp. 23. 

Ky.—Brinton v. Motte, 244 S.W.2d 
480. 

Mass.—Costello v. Hansen, 97 N.B. 2d 
738, 327 Mass. 264—Douglas v. 

■Whittaker, 86 N.B.2d 916, 824 

Mass. 398. 

Mich.—Obremskl v. Dworzanin, 21 N. 

'W'.2d 828, 313 Mich. 495. 

N.Y.—^Runkel v. City of New York, 
123 N.Y.S.2d 486, 282 APP.Dlv. 
173—Mortimer v. Bast Side Sav. 
Bank, 295 N.Y.S. 695, 251 App.Div. 
97—^Anderson v. Christ Church of 
Bayrldge, 281 N.Y.S. 162, 245 App. 
Div. 814. 

Ohio.—Wainscott v. Young, 59 N.B.2d 
609, 74 Ohio App. 463—^Rubin v. 
Rainbo Baking Co., App., 44 N.B. 
2d 483. 

Facts must he UAdisputed and law 
involved dear 

N.J.—Ross V. Orr, 69 A.2d 730, 3 N. 
J. 277—Okker v. Chrome Furniture 
Mfg. Corp., 97 A.2d 699, 26 N.J. 
Super. 295—^Retl v. Vaniska, Inc., 
74 A.2d 32'2, 8 N.J.Super. 275. 
Directed verdict held not Justified 
U.S.—^Best V. District of Columbia, 
APP.D.C., 64 S.Ct. 487, 291 U.S. 
411, 78 L.Ed. 882. 

25 . Colo.—^RoCk River Inv. Co. v. 
Mountain Finance Corporation, 31 
P.2d 914, 94 Colo. 639. 

26 . Kan.—Cunningham v. Blythe, 
127 P.2d 489, 155 Kan. 689. 

Ohio.—^Kennedy v. Cuyahoga, Lake & 
Geauga Counties Carpenters Dist. 
Council, App., 113 N.B. 2d 711. 

27 . Okl.—^Ayers v. Amatucci, 207 
P.2d 788, 201 Okl. 698. 

28 . Cal.—Salomons v. Lumsden, 213 
P.2d 132, 95 Cal.App.2d Supp. 924. 

Mich.—Obremski v. Dworzanin, 21 
N.W.2d 828, 313 Mich. 495. 

N.Y.—Weissman v. Welssman, 11 N. 

Y.S.2d 1008. 

64 C. J. p 241 note 11. 

Only under exceptional oircnm- 
stances should a motion for judgment 
or a directed verdict be granted after 
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counsel's opening statement.—RoCk 
River Inv. Co. v. Mountain finance 
Corporation, 31 P.2d 914, 94 Colo. 
539. 

Bisk to movant 

Because of the inherent risk to 
the movant, a motion to direct a ver¬ 
dict is not usually made on the open¬ 
ing or even at the close of the 
plaintiffs' case, but such motion may 
be so made; and in action for re¬ 
covery of payments made under con¬ 
tract for sale of realty and bunga¬ 
low to be erected thereon, defendant's 
motion for directed verdict, made 
after plaintiffs' attorney in his open¬ 
ing stated that the plaintiffs claimed 
that defendant did not erect or deliv¬ 
er the bungalow in accordance with 
the written agreement, was an ad¬ 
mission that defendant breached con¬ 
tract and warranted judgment for 
plaintiffs after denial of motion.— 
Potts V. Bridgewater-Somerset Real¬ 
ty Corp., 4’5 A.2d 817. 134 N.J.Law 
22 . 

29. D.C.—^Morgan v. Suburban Nat. 
Bank of Silver Spring, Md., Mun. 
App., 90 A.2d 706—SQater v. Ber¬ 
lin, Mun.App., 83 A.2d 228—Hem- 
bry V. Parreco, Mun.App., 81 A.2d 
77, 24 A.L.R. 1034—^Bvans v. Pren¬ 
tice, Mun.App., 79 A. 2d 396—Cus¬ 
ter V. Atlantic & Pacific Tea Co., 
Mun.App., 43 A.2d 716. 

Mass.—^Aragona v. Parrella, 91 N.B. 
^d 778, 325 Mass. 683—^Douglas v. 
Whittaker, 86 N.B.2d 916, 324 Mass. 
398—Carbone v. Trustees of New 
York, N. H. & H. R. Co., 71 N.B. 
2d 403, 320 Mass. 710. 

Mich.—^Bean v. State Land Office 
Board, Oakland County, Troy Tp., 
65 N.W.2d 779, 336 Mich. 165. 
N.Y.—^Mortimer v. Bast Side Sav. 
Bank, 295 N.Y.S. 695, 251 App.Div. 
97. 

Ohiow—^Rogers v. Allls-Chalmers Mfg. 
Co., 92 N.B.2d •677, 153 Ohio St. 
613, 18 A.L.R.2d 1363—Ellis v. Vic¬ 
tor Elec. Products, 88 N.B.2d 276, 
86 Ohio App. 170—K & S Realty 
Co. v. Rosen, App., 72 N.E.2d 116. 
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that such procedure is particularly dangerous in a 
complex case.Certainly, the court will not deter¬ 
mine a cause on the basis of conflicting opening 
statements by both counsel, but can determine it on¬ 
ly after testimony is taken and conflicts resolved 
by the jury.si a motion by defendant for judg¬ 
ment on plaintiffs opening statement and the plead¬ 
ings, plaintiff must be granted the relief to which 
•he is entitled on the facts alleged and stated, and 
neither the terminology used nor the prayer for 
relief is controlling.S2 Plaintiff’s statement in open 
court before defendant’s answer was filed, that he 
would rely on the doctrine of res ipsa loquitur, will 
be regarded as an opening statement and entitled 
to the same liberal consideration.^^ Such announce¬ 
ment merely foreshadows that plaintiff expects to 
invoke this particular rule of evidence when the 
cause comes on for trial as far as necessary and 
pertinent to supply the want of other proof to estab¬ 
lish his cause of action and it does not call for 
present consideration as to the applicability and 
effect of the doctrine, and does not render the peti¬ 
tion subject to general demurrer.^S 

Submission to court by consent. Where the facts 
lie within a narrow compass, sharply defined, and 
not giving rise to conflicting inferences, the court 
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may, when asked to do so by cotmsel, dispose of 
the case on the inference that the facts proved 
would be as stated.^® Where a motion for a find¬ 
ing and judgment based on the pleadings and the 
opening statements of counsel is joined in by both 
sides, the function of the trial court, in passing 
on the motions, is to assume the truth of all of the 
facts stated in order to sustain the principle that 
every litigant is entitled to his day in court 37 

Completeness of case presented; amendment of 
statement. Since the presumption is that counsel 
does not intend to make statements which will be 
fatal to his contentions,®® before disposing of a 
case on counsel’s opening statement the trial judge 
should ascertain that counsel’s statement embraces 
his entire case,®® and should be careful to see that 
counsel is not the victim of an inadvertence or 
misunderstanding, but has a full appreciation of 
the situation and is unable to meet it.^® According¬ 
ly, cotmsel should be allowed to amend, qualify, ex¬ 
plain or supplement his statement as far as the 
truth will permit and before directing a verdict 
the court should inform counsel as to the particulars 
in which he has failed to make a case.**® Nonessen¬ 
tial matter need not be established as a prerequisite 


80. Op.—C oughlin v. State Bank of 
Portland, 243 P. 78, 117 Or. 88. 

31. D.C.—Schwartz v. Rettger, Mun. 
App., 83 A.2d 279. 

32. Ohio.—^Bllis v. Victor Elec. 
Products, 88 N.E.2d 27*5, 86 Ohio 
Apip. 170. 

38. Kan.—Taylo-r v. Coleman Lamp 
& Stove Co., 40 P.2d 257, 141 Kan. 
168. 

34. Kan.—^Taylor v. Coleman Lamp 
& Stove Co., supra. 

35. Kan.—Taylor v. Coleman Lamp 
& Stove Co., supra. 

36. N.T.—Garrison v. aicCullough, 
61 N.Y.S. 128. 

64 C.J. p 242 note 21. 

37. Ohio.—OB^uth v. Andrus, 101 UST.B. 
2d 310, 91 Ohio App. 1, appeal de¬ 
nied 102 N.E.2d 18, 166 Ohio St. 
286, affirmed 105 lSr.E.2d 679, 167 
Ohio St. 279. 

38. Kan.—^Rodgers v. Crum, 216 P. 
2d 190, 168 Kan. 668—Greep v. 
Bruns, 169 P.2d 803, 160 Kan. 48. 

64 C. J. p 241 note 13. 

89. D.C.—^McGovern v. Hitt, 64 P.Sd 
16'6, 62 App.D.C. 88, certiorari de¬ 
nied 64 S.Ct. 64. 290 U.S. 687, 78 
L.Ed. 664. 

ICan.—Caylor v. Casto, 22 P.2d 417, 
187 Kan. 816. 

Mass.—Douglas v. Whittaker, 86 N. 
B.2d 916, 324 Maas. 898—Carbone 


V. Trustees of New York, N. H. 
& H. R. Co., 71 N.B.2d 403, 820 
Mass. 710. 

Mich.—^Bean v. State Land Office 
Board, Oakland County, Troy Tp., 
56 N,W’.2d 779, 336 Mich. 166. 
N.J.—^Home Loan Co. v. Scanlon, 1 
A.2d 23, 120 N.J.Law 644. 

64 C.J. p 241 note 14. 

Charge supplemented by conEt’s 
anestions 

Denying nonsuit on plaintiff's open¬ 
ing was not error, where court by 
appropriate questions discovered 
gravamen of charge, thus supple¬ 
menting alleged defective opening. 
—Glass V. American Stores Co., 164 
A. 306, 110 N.J-Law 152. 

40< Ky.—Carter v. ^tna Life Ins. 
Co. of Hartford, Conn., 114 S.W. 
2d 496, 272 Ky. 892. 

Statement must have been deliberate, 
ly made 

Wash.—^Hayden v. Foss, 62 P.2d 1344, 
188 Wash. 646. 

41. D.C.—McGovern v. Hitt, 64 F.2d 
166, 62 App.D.C. 88, certiorari de¬ 
nied 54 S.Ct. 64, 290 U.S. 637, 78 
L.Ed. 664. 

Mich.—^Bean v. State Land Office 
Board, Oakland County, Troy Tp., 
66 N.W.2d 779, 335 Mich. 166. 
Miim.—Johnson v. Larson, 49 N.W. 

2d 8, 234 Minn. 606. 

N.J.—Home Loan Co. v. Scanlom 1 
A.2d 23, 120 N.J.Law 644. 
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Ohio.—K & S Realty Co. v. Rosen, 
App., 72 N.B.2d 116—Rector v. 
Hyer, App., 41 N.E.2d 886. 

64 C. J. p 241 note 16. 

Additional opening held dlnoretionary 
N.J.—Henry v. Haussling, 176 A. 664, 
114 N.J.Law 222. 

Supplementing or reopening opening 
statement 

Reopening of opening statement is 
a matter within the discretion of the 
court, and in action for injuries by 
wife against husband who drove au¬ 
tomobile in which she was riding and 
against driver of truck with which 
automobile collided, permitting wife 
to supplement opening after defend¬ 
ants' motions for nonsuit was not 
abuse of discretion; and request by 
plaintiff's attorney to "reopen the 
opening" allowing plaintiff's attor¬ 
ney to present several grounds of 
negligence imder statute and certain 
common-law duties in action for In¬ 
juries arising out of automobile col¬ 
lision did not constitute "a contract" 
made by plaintiff's attorney in court, 
or a "bargain" between the parties 
that court could rule on defendants* 
motions for nonsuit after original 
opening to whiph plaintiff should be 
held.—^Taylor v. Jewell, N.H., 100 A. 
2d 905. 

42. (Mich.—^Haynes v. Maybury, 181 
N.W. 1110, 166 Mich. 498. • 

64 C.J. p 241 note 16. 
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to the ruling by the court on the suflBciency of an be taken as true for the purpose of the motion,^5 
opening statement.^® s-ll doubts and uncertainties must be resolved in 

his favor,^® and he is entitled to the benefit of all 
Construction of statement; statement deemed inferences that may be drawn from his statement.-*? 

true^ On a motion for a directed verdict on the The trial court for the purposes of this motion 

opening statement, the statement must be construed should not attempt to anticipate what a party is 
liberally and favorably in behalf of the party or is not going to be able to prove or the manner 

making it,^* all of his statements and pleadings must of so doing.-*® Counsel’s opening statement may 


43. N.H.—^Fasekis v. J. J. Newbury 
Co.. 44 A.2d 817. 93 N.H. 468. 

BmployeVs acoaptanoe of oonpaaiBa- 
tion act pxovlBioiui 
In employee’s action against em¬ 
ployer for injuries, where declaration 
did not indicate that action was 
brought under Workmen’s Compensa¬ 
tion Act, it was not necessary that 
employer’s acceptance of provisions 
of act be established before court 
could rule on sufficiency of employee’s 
opening statement.—^BTasekis v. J. J. 
Newbury Co., supra. 

44 . XJ.'S.—^Anderson Missouri 

State Life Ins. Co., C.C.A.Ky., 69 
P.2d 794—Sesntnour v. El Cerrito 
Corporation, D.C.Cal., 7 F.Supp. 
874, appeal dismissed, C.C.A.. El 
Cerrito Corporation v. Seymour, 78 
P.2d 101«. 

D.C.—Hembry v. Parreco, Mun.App., 
81 A2d 77, 24 AL.R.2d 1034— 
Fleming v. Bronfin, Mun.App., 80 
A.2d 916—^Bvans v. Prentice, Mun. 
App., 79 A2d 896—Be Graala v. An¬ 
derson, Mun.App., 62 A.2d 194— 
Custer v. Atlantic & Pacific Tea 
Co., Mun.App., 43 A.2d 716. 

Mich.—^Ballinger v. Smith, 43 N.W. 

2d 49, 328 Mich. 23. 

Ohio.—State ez rel. Baclak v. Board 
of Education of Cleveland City 
School Dist., App., 88 N.E.2d 808— 
K & S Realty Co. v. Rosen. App.. 
*72 N.E.2d 116—Wainscott v. Toung, 
•69 N.B.2d 609, 74 Ohio App. 463— 
Norcross v. Commercial Cfedit Co., 
App., 65 N.E.2d -698. 

Okl.—^Baker v. Broughton, 146 P.2d 
882, 193 Okl. 666. 

64 C. J. p 241 note 17. 
xro possibility of preyailing 
Practice of dismissing complaint 
on opening of counsel alone is not 
favored unless it is obvious that un¬ 
der no circumstances, and in no view 
of testimony that might be adduced, 
oan plaintiff prevail.—ODiglio v. Rosolf 
Subway Const Co., 272 N.Y.S. 137, 
242 App.Biv. 643. 

45 . U.S.—'Stevens v. R. O’Brien & 
Co., C.C.AMass., 62 F.2d 632. 

Cal.—Bank of America Nat. Trust & 
Savings Ass’n v. Pendergrass, 48 
P.2d 669, 4 Cal.2d 268—^Reiman v. 
Moore, 86 P.2d 166,’ 80 Cal.App.2d 
306. 

Kan.—Smith v. Jones, 67 P.2d 606, 
146 Kan. 892. 

Ky_HiU V. Kesselrlng, 220 S.W.2d 
858, 310 Ky. 483. 10 A.Ij.R.2d 1301. | 


Mass.—Douglas v. Whittaker, 86 N. 
E.2d 916, 324 Mass. 398—Wershba 
V. City of Lynn, 86 N.B.2d 611, 824 
Mass. 827, 14 A.L.R.2d 179—Pan¬ 
sier V. Mowbray, 61 N.B.2d 120, 
318 Mass. 231—Rosenblum v. Econ¬ 
omy Grocery Stores Corp., 16 N.iJ. 
2d 189, 800 Mass. 264—^Poorvu v. 
Welsberg, 190 N.B. 804, 286 Mass. 
626. 

N.J.—^Thompson v. Van Hise, 4'6 A. 
2d 182, 183 N.J.Law 624—Weiden- 
mueller v. Public Service Interstate 
Transp. Co., 29 A.2d 386, 129 N.J. 
Law 279. 

Ohio.—State ex rel. Baclak v. Board 
of Education of Cleveland City 
School Dist, App., 88 N.B.2d 808 
—^Rogers v. Allis Chalmers Mfg. 
Co., 88 N.B.2d 284, 85 Ohio App. 
421, affirmed 92 N.E.2d 677, 163 
Ohio St 613, 18 A.L.R.2d 1363— 
City of Cleveland v. Division 268 
of Amalgamated Ass’n of St Elec. 
Ry. and Motor Coach Bmp. of 
America, 85 N.B.2d 811, 86 Ohio 
App. 163—^K & S Realty Co. v. Ros¬ 
en, App., 72 N.B.2d 116—Cooke v. 
Cortright 39 N.B.2d 210, 68 Ohio 
App. 76—Gerend v. City of Akron, 
25 N.E.2d 363, 63 Ohio App. 78, re¬ 
versed on other grounds 80 N.B. 2d 
987, 137 Ohio St 627. 

Okl.—Norman v. Scrlvner-Stevens 
Co., 204 P.2d 277, 201 Okl. 218— 
Baker v. Broughton, 146 P.2d 832, 
193 Okl. 656. 

64 C.J. p 241 note 18. 

MotioA admits tzu'th 

N.J.—^Thompson v. Van Blse, 45 A. 

2d 182, 183 N.J.Law 624. 

Ohio.—Vest V. Kramer, 107 N.B.2d 
105, 168 Ohio St 78—Kennedy v. 
CuyahogA Lake & Geauga Counties 
Carpenters Dist Council, App., 113 
N.B. 2d 711—Wainscott v. Young, 
69 N.B.2d 609, 74 Ohio App. 463. 
Evidence deemed introduced 
Where motion for nonsuit is grant¬ 
ed on the opening statement the 
statement is to be treated as though 
the evidence offered had been intro¬ 
duced. 

N.H.—^Fasekis v. J. J, Newbury Co., 
44 A2d 817, 93 N.H. 468-Charpen- 
tler V. Socony-Vacuum Oil Co., 18 
A.2d 141, 91 N.H. 38. 

N.J.—Wilson V. Public Service Co¬ 
ordinated Transport 20 A.2d 368, 
126 N.J.Law 250. 

ODlrectioa of verdict for defendant 
held error 

By moving for directed verdict on 
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the opening statement of defend¬ 
ant’s counsel, plaintflt does not ad¬ 
mit except for the puxposes of the 
motion, the truth of the statement 
and it is error for the court to direct 
a verdict against plaintiff on the 
opening statement by defendant’s 
counsel.—Bowe v. Wright C.C.A 
Colo., 281 F. 946. 

46. U.S.—^Best V. District of Colum¬ 
bia, APP.D.C., 64 S.Ct 487, 291 

U. S. 411, 78 L.Ed. 882—Hflliard v. 
Pennsylvania R. Co., C.C.A.Ohio, 
73 F.2d 473, certiorari denied 55 
S.Ct. 648, 294 U.B. 721, 79 L.Ed, 
1253. 

D.C.—Greene v. Hathaway, 191 P.2d 
656, 89 U.S.APP.D.C. 229—Mitch¬ 
ell V. David, Mun.App., 51 A.2d 375 
—Custer V. Atlantic & Pacific Tea 
Co., Mun.App., 43 A2d 716—^Horne 

V. Ostmann, Mun.App., 36 A. 2d 174. 
Hawaii.—Ciacci v. Woolley, 33 Ha¬ 
waii 247. 

Mass.—Costello v. Hansen, 97 N.B. 2d 
738, 327 Mass. 264—^Douglas v. 
Whittaker, 86 N.B.2d 916; 824 Mass. 
398—^Hentz v. Toppin, 77 N.E.2d 
229, 322 Mass. 333. 

N.Y.—^Runkel v. City of New York, 
123 N.Y.S.2d 485, 282 App.Div. 178 
—French v. Central N. Y. Power 
Corp., 89 N.Y.S.2d 643, 276 App. 
Div. 238. 

47. U.S.—^Best V. District of Colum¬ 
bia, Atpp.D.C., 64 •S.Ct. 487, 291 U. 
S. 411, 78 L.Ed. 882. 

D.C.—^Mitchell v. David, Mun.App., 
61 A.2d 375—Custer v. Atlantic & 
Pacific Tea Co., Mun.App., 43 A 
2d 716—Home v. Ostmann, Mun. 
App., 35 A.2d 174. 

N.H.—Charpentier v. Socony-Vacuum 
Oil Co., 13 A2d 141, 91 N.H. 33. 
N.J.—Thompson v. Van Hise, 45 A 2d 
182, 133 N.J.Law 524. 

Ohio.—Gerend v. City of Akron, 25 
N.E.2d 363, 63 Ohio App. 78, re¬ 
versed on other grounds 30 N.B. 2d 
987, 187 Ohio St 527. 

48. N.J.—^Thompson v. Van Hise, 45 
A2d 182, 138 N.J.Law 524. 

Admissibility 

On defendant’s motion, on plain¬ 
tiffs’ opening, for nonsuit or for di¬ 
rected verdict, triad court was not 
obliged to assume that plaintiffs 
would violate rules of evidence in 
order to prove their case, or to de¬ 
termine the admissibility of evidence 
in advance of its submission.—^Potts 
V. Bridgewater-Somerset Realty 
Corp.. 46 A2d 817. 184 N.J.Law 22. 
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not be accepted as true for the purpose of deter¬ 
mining whether his adversary would be able to 
prove essential facts.^® 

Pleadings and other matters considered by court. 
On a motion to dismiss or a motion for compulsory 
nonsuit, on the opening statement of plaintiff, plain¬ 
tiff is entitled to have the statement considered with 
respect to all of the allegations of the complaint,^® 
all of the statement itself, and all of his offers of 
proof.61 Similarly, in determining a motion for a 
directed verdict or a directed judgment for plain¬ 
tiff after the opening, statement by defendant's 
counsel, defendant's answer shotdd be considered,52 
and if the opening statement and the pleading com¬ 
bined state a good defense on their face it is for 
the jury to determine the facts.®* In determining 
defendant’s motion for judgment on plaintiff’s open¬ 
ing statement the court is not required to consider 
facts not contained in the petition or facts not 
tending to support the allegations of the petition.®^ 
In passing on motions to dismiss and for directed 
verdict, based on plaintiff’s opening statement, the 
court should not ordinarily consider information 
appearing in defendant’s opening statement®® 
However, where it is agreed by the attorneys that 
the opening statements may be taken as evidence, 
defendant’s statement may be considered on defend¬ 
ant’s motion for a directed verdict;®® but the open¬ 
ing statements may not be considered as evidence on 
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such motion in the absence of such stipulation.®^^ 
The fact that plaintiff’s petition states a cause of ac¬ 
tion and is not demurrable will not preclude the 
direction of a verdict in favor of defendant where 
the opening statement for plaintiff discloses that 
the specific evidence which plaintiff would produce 
would negative the essential allegations of the 
petition;®* and the general averments of the peti¬ 
tion may not be permitted to control as ag^nst 
specific statements of fact contained in plaintifiE’s 
opening statement.®* 

§ 162 . Presentation of Evidence 

a. In general 

b. Questions, statements, or proffers in 

bad faith 

a. In General 

Questions with respect to the manner of counsers 
examination of witnesses and presentation of evidence 
generally rest In the sound discretion of the trial Judge. 
Counsel should accept the rulings of the court and avoid 
overruled questions. Objections may be made by asso¬ 
ciate counsel and sometimes by several counsel. 

Questions arising as to the manner of counsel’s 
examination of witnesses and presentation of evi¬ 
dence rest as a general rule in the sound discre¬ 
tion of the trial judge.®* While objections to im¬ 
proper questions or statements will be sustained,®^ 
unless waived,®* counsel is entitled to ask proper 


Traasaotioiui witb decsdsiLt 
Judsrment of nonsuit on the open- 
Insr could not be sustained on ground 
that evidence to be adduced would be 
within the prohibition of statute re¬ 
lating to testimony concerning trans¬ 
actions with a decedent.—^Thompson 
V. Van Hise, 46 A.2d 182, 188 N.J. 
Law 524. 

49., Ky ,— ^Payne v. Iiouisville Ry. 
Oo., 171 S.W.2d 258, 294 Ky. 160. 

60. CaL—Cash v. Blackett, 196 P. 
2d 685, 87 Cal.App.2d 228. 

Kan.—Speer v. Shipley, 85 P.2d 999, 
149 Kan. 16. 

Neb.—Temple v. Cotton Transfer Co., 
258 N.W. 849, 126 Neb. 287. 

64 O.J. p 241 note 19. 

61. Cal.—Green v. Duvergey, 80 P. 
234, 146 Cal. 879. 

64 C.J. p 241 note 20. 

62. Colo.—^Rock lUver Inv, Co. v. 
Mountain Finance Corporation, 81 
P.2d 914, 94 Colo. 689. 

63. Colo.—^Rock River . Inv. Co. v. 
Mountain Finance Corporation, su¬ 
pra. 

64. Ohio.—^Pieman v. Higbee Co., 6 
N.K.2d 21, 54 Ohio App. 55. 

65. D.C.—Niosi V. Aiello, Mun.App., 
•69 A.2d 57. 


66. Ky.—Payne v. Louisville Ry. 
Co., 171 S.W.2d 268, 294 Ky. 160. 

57. Ky.—Payne v. Louisville By. 
Co., supra. 

68. Ohio.—Cunningham v. Nell 
House Hotel Co., App., 88 N.E.2d 
859. 

69. Ohio.—Cunningham ▼. Neil 
House Hotel Co., supra. 

60. Mo.—^Barraclough v. Union Pac. 

R. Co., 62 S.W.2d 998, 881 Mo. 157. 
64 C. J. p 242 note 28. 

Conduct of counsel in presentation 
of evidence in criminal prosecutions 
see Criminal Law 1087, 1088. 
Limitation of examlna'tton 
Suggestion by court that plaintiffs 
counsel limit his examination of his 
witnesses to matters necessary to 
make out a case was proper, since 
court is more than a mere umpire.— 
Herold v. Washington Nat. Ins. Co., 
194 A. 687, 128 Pa.fiuper. 568. 
Bxhibltion of advertissments 
In action by conditional buyer of 
appliance against seller to recover 
damages for removal of the appliance 
by seller from buyer’s premises, trial 
court erred in permitting buyer’s at¬ 
torney to exhibit to Jury advertise¬ 
ments of slot machines as proof of 
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I seller’s connection therewith, where 
I seller's alleged connection with slot 
m ach in es was foreign to the issues.— 

I Soulios V. Mills Novelty Co., 17 S.B. 
2d 869, 198 G.a 855. 

Use of physioal obleots 
I The court may, in its discretion, 
permit counsel to make use of phys¬ 
ical objects in the examination of 
witnesses. 

D.C.—^District of Columbia v. Ches- 
sin, 61 F.2d 523, 61 App.D.C. 260. 
Mo.—^McDaniel v. Davis, 266 S.W. 
710. 

61. HI.—^Lagerstrom v. Jago, 44 N. 

m2d 880, 816 HLApp. 156. 

Ind.—Iterman v. Baker, 16 N.13.2d 
865, 214 Ind. 808. 

Argumentative statements 
Where counsel stated in examining 
witness that certain Insurance com¬ 
pany was interested in result of case 
and that same insurance company 
was paying fees for opposing counsel, 
objections to such statements of 
counsel were properly sustained be¬ 
cause of argumentative tendencies of 
statements.—^Resolute Fire Ins. Co. 
V. O’Rear, 47 SOw2d 425, 85 AlaJ^p. 
898. 

I 62. Or.—In re Krles* Bstate» 187 P. 

' 8d 670, 182 Or. 811. 
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questions or make a proper examination or cross- 
examination of a witness and a proper examina¬ 
tion of a witness cannot justify a charge of mis¬ 
conduct on the part of counsel.®^ While counsel 
should not offer in the presence of the jury testi¬ 
mony which he knows is incompetent,ordinarily 
the mere asking of an improper question which 
the court refuses to allow is not ground for re¬ 
versal,6® particularly where it is done in good 
faith and its ground is debatable,®^ or where the 
question has been suggested by previous testimony 


and counsel is not persistent;®® nor is the fact that 
counsel asks an improper question which is not ob¬ 
jected to until answered ground for reversal.®® 
However, if an improper question is flagrant and 
prejudicial it may be ground for reversal;*^® and 
whether an improper question warrants the with¬ 
drawal of a juror and continuance of the case is a 
matter addressed to the sound discretion of the 
trial judge.'^i Where counsel asks a question which 
is otherwise proper, the mere fact that he has a 
purpose to make an illegitimate use of it or hopes 


63. Oal.—^Bennett v. Superior Court 
in and for -San Biego County, 166 
P.2d 818, 73 Oal.App.2d 208. 

Mo.—^Brunskill v. Farabi, App., 181 
•3.W.2d 549—^Balsano v. Madden, 
App., 138 S.W.26. -660. 

Or.—^Phillips V. Colfax Co., 246 P.2d 
898, 195 Or. 286. 

Tex.—^Airline Motor Coaches v. 
Fields, Civ.App., 180 S.W.2d 216, 
error refused. 

Xnaulry into InooiudsteiLcieB 

Where testimony of witnesses is 
inconsistent, counsel have a certain 
freedom to inquire into origin of 
contradictions.—Jonte v. Key System, 
201 P.2d 662, 89 Cal.App.2d 654. 
Cross-examinatioiL held not nnfair 
K.H.—^Bennett v. Bennett, 31 A.2d 
874, 92 N.H, 379. 

Xnergetlo manner 

There was no error in manner in 
which one of attorneys conducted 
his examination of witnesses, where 
it appeared that both sides of con¬ 
troversy were presented without ap¬ 
preciable damage to either, notwith¬ 
standing energetic courtroom meth¬ 
ods of counsel on both sides.—In re 
Bellow’s Estate, 287 (NT.W. 420, 290 
Mich. 167. 

Objection ovemiled ] 

(1) Overruling objection to testi¬ 
mony in the form of a request that 
adverse counsel not ask witness any 
question as to a particular matter 
because on cross-examination wit¬ 
ness had stated he did not know was 
not error.—^Robinson v. Kelly, 212 P. 
2d 921, 96 Cal.App.2d 320. 

(2) Asking each of three police 
officers on cross-examination whether 
he waj3 the officer that a little girl at 
scene of accident had asked not to 
give truck driver a ticket because ac¬ 
cident was not his fault did not con¬ 
stitute misconduct, where objection 
to such question, when asked first 
two officers, had been overruled, al¬ 
though court had excluded answer 
and instructed jury not to consider 
adswer of second officer that he had 
heard such a statement.—Oolls v. 
Price’s Creameries, Tex.Civ.App., 244 
S.W.2d 900, error refused no reversi¬ 
ble error. 

64. Cal.—Ferrula v. Santa Fe Bus 


Lines, 189 P.2d 294, 88 Cal.App.2d 
416. 

Neb.—Byer v. Ilg, 67 N.W.2d 84, 
166 Neb. 668. 

Wash.—Braack v. Bailey, 200 P.2d 
525, 82 Wash.2d 60—Hutteball v. 
Montgomery, 60 P.2d 679, 187 
Wash. 516. 

65. Cal.—^Bennett v. Superior Court 
in and for San Blego County. 166 
P.2d 318, 73 Cal.App.2d 203. 

HI.—^Borucki v. McLaughlin, 101 N. 

E.2d 624. 344 IlLApp. 550. 

Mich.—^Phillips V. XJ. S. Benevolent 
Soc., 79 N.W. 1, 120 Mich. 142, re¬ 
heard 84 N.W. 67, 125 Mich. 186. 
Wash.—Carmody v. Trianon Co., 109 
P.2d 560, 7 W€Lsh.2d 226. 

XiOgioal result of improper ques¬ 
tioning by an attorney is to give the 
jury the impression that the facts 
assumed actually exist, and that the 
reason that the opposing party ob¬ 
jects to the question is that he is 
trying to keep such facts from the 
jury.—^Bntzminger v. Seigler, 196 S. 
E. 244, 186 S.C. 194. 

Insurer’s offer of settlement 
In action on fire policy, insured 
should scrupulously avoid getting be¬ 
fore Jury question of insurer’s offer 
of settlement.—Bergerson v. General 
Ins. Co. of America of Seattle, Wash., 
106 S.W.2d 1015, 232 Mo.App. 549. 

Ck)un8el’s interest in client’s cause 
does not Justify introduction of prej¬ 
udicial questions and prejudicial pro¬ 
ceedings .—Pierce v. Heuslnkveld, 14 
N.W.2d 276, 234 Iowa 1348. 

66. Cal.—Pleming v. Flick, 36 P.2d 1 
210, 140 Gal.App. 14. 

Ky.—Louisville & N. R. Co. v. Greg¬ 
ory. 168 S.W.2d 1, 289 Ky. 211— 
Wliltney v. Penick, 136 S.W.2d 670, 
281 Ky. 474. 

64 C.J. p 242 note 26. 

67. Ill.—Scott V. Chicago Transit 
Authority, 106 NE.2d 922, 347 Ill. 
App. 76—Carroll v. Krause, 16 N. 
E.2d 323, 295 Ill.App. 562. 

Or.-Lynn v. Stinnette, 31 P.2d 764, 
147 Or. 106. 

64 C.J. p 242 note 26. 

NO answer in pretrial deposition 
Where plaintiff asked trucker, in 
action arising out of automobile ac¬ 
cident, whether trucker had ever been 
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, involved in accident, and on receiv¬ 
ing negative answer adduced no oth¬ 
er evidence on the matter, even if 
such questions had been asked with¬ 
out any information whatever that 
acts inquired about involved any 
wrongful act on part of trucker, ask¬ 
ing of such questions did not consti¬ 
tute misconduct in view of fact that 
plaintiff had sought an answer to 
these questions by pretrial deposi¬ 
tion, and trucker had refused to an¬ 
swer.—Skelton v. Fekete, 261 P.2d 
339, 120 Cal.App.2d 401. 

68. Minn.—^Harkness v. Zube, 285 N. 
W. 281, 182 Minn. 594. 

69. Ill.—Hammer v. Shaffer, 86 N. 
E.2d 672, 338 Ill.App. 19. 

Mo.—Hollenbeck v. Missouri Pac. R. 
Co., 88 S.W. 723, 41 ».W. 887, 141 
Mo. 97. 

Where oourt had instructed all at¬ 
torneys in automobile collision case 
that certain evidence would be in¬ 
admissible, subsequent action of 
counsel in making proscribed inquiry 
could not be attributed to his client, 
and, accordingly, his action in that 
regard could not be deemed to have 
forfeited his client’s right to Judg¬ 
ment.—Rowan & Hope v. Valadez, 
Tex.Civ.App., 268 S.W.2d 396, error 
refused no reversible error. 
Policeman’s receipt of gift 
In action by traffic policeman who 
was struck by taxicab, denial of de¬ 
fendant’s motion for mistrial because 
of cross-examination of police offi¬ 
cer of accident prevention division, 
who was called as a witness by de¬ 
fendant, as to whether officer ever 
received any gift from cab coxnpany, 
was not error.—Cooney v. Hughes, 
34 N.B.2d 666, 310 Ill.App. 371. 

70. Ill.—Gordon v. Checker Taxi Co., 
79 NB.2d 632, 334 Ill.App. 313. 

Tex.—^Ragsdale v. Ragsdale, 179 S. 
W.2d 291, 142 Tex. 476—Airline Mo¬ 
tor Coaches v. Campbell, Civ.App., 
184 S.W.2d 532, error refused. 

64 C.J. p 242 note 29. 

71. Ohio .—ZsLggi V. Republic Steel 
Corporation Employees Relief 
Ass’n, 87 N.E.2d 968, 67 Ohio App. 
'533. 

Or.—^Lynch v. Clark, 194 P.2d 416, 188 
Or. 431. 
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that the jury will consider it in an illegitimate way 
does not make the question improperJ^ 

Improper remarks. Counsel should refrain from 
making improper statements, comments, or remarks 
in connection with the reception of evidence.'^s 
However, the mere interjection of improper re¬ 
marks during the examination of witnesses is not 
necessarily ground for dismissing the jury;^^ nor 
will improper statements by coimsel accompanying 
the introduction of evidence render it inadmissible 
if it is otherwise properJB On the other hand, an 
improper remark which is flagrant and prejudicial 
may be ground for reversal.*^® Although counsel 
should not make declarations of fact during the 
introduction of evidence to the jury, 77 it has been 
held that where a deposition recites that it was tak¬ 
en by the adverse party it is not improper for 
coxmsel in introducing it to refer to the fact.78 


Acceptance of court*s rulings. Counsel should 
accept the court’s rulings on the admission of evi- 
dence,79 and it is highly improper for him to persist 
in asking a question or questions, or to adhere to 
questioning along the same line, where the court has 
already ruled against him,80 unless the question was 
excluded as being merely out of time,Si or unless 
the court was not positive and certain in its rul- 
ings.®2 However, as long as counsel is acting con¬ 
scientiously, although he may be mistaken as to the 
law, he should not be charged with misconduct for 
reasonable and respectful insistence that his view is 
right.^3 Moreover in the final analysis, the extent 
to which counsel will be permitted to go is within 
the sound discretion of the trial court.Sf Thus, the 
court in its discretion may permit counsel to ask 
questions after objections to them have been sus- 
tained,^® and where counsel is merely endeavoring 


72. Cal.—^Barrett v. Harman, 1 P.2d 
458, 115 Cal.App. 283. 

N.H.—Connecticut River Power Co. 
V. Dlclcinson, 74 A- 686, 75 N.H. 
363. 

73. Cal.—Warwick v. Maneely, 104 
P.2d 831, 40 Cal.App.2d 235, follow¬ 
ed In 104 P.2d 838, 40 Cal.App.2d 
812, and 104 P.2d 838, 40 Cal.App. 
2d 813. 

Statements or remarks kaid Improper 

(1) The statement of plaintlfTs 
counsel in presence of jury and while 
defendant's daughter was on stand, 
that defendant's daughter had been 
listening during testimony at door 
of courtroom after court had in¬ 
structed daughter to remain outside 
courtroom, wan improper.—Warwick 
V. Maneely, supra. 

(2) Conduct of defendant's counsel 
in commenting after plalntiflPs coun¬ 
sel had Questioned witness, that "Ob¬ 
viously the answer doesn't suit him, 
your honor^’ and in remarking as to 
another witness after cross-examina¬ 
tion that he did not think the wit¬ 
ness was feeling very well, together 
with other similar remarks, was im¬ 
proper as tending to produce preju¬ 
dice against plaintlfC.—^Delach v. 
Schuberth, 45 N.E.2d 198, 316 Ill. 
App. 452. 

Bemarks held not Improper 

U.S.—Chapman v. Alton R. Co., C.C. 

A.ni., 117 F.2d 669. 

Cal.—^onte v^ Key System, 201 P.2d 
562, 89 Cal.App.2d 654. 

74. Mo.—^Zackwik v. Hanover Fire 
Ins. Co., App., 225 S.W. 136. 

76. Colo.—^Post V. Lang, 147 P. 441, 
27 Co>lo.App. 22*5. 

76. N.T.—Shea v. Shea, 188 N.T.S. 
693, 197 App.Div. 126. 

77. Ill.—Reilly Tar & Chemical 
Oorp. V. Lewis, 92 H.E.2d 807, 841 
IU.APP. 69. 


Neb.—Splittgerber Bros. v. Skinner 
Packing Co., 228 N.W. 631, 119 Neb. 
259. 

78. Mo.—Jefferson Bank v. Mer¬ 
chants’ Refrigerating Co., 139 S. 
W. 545, 236 Mo. 407. 

79. Mo.—Graf v. Allen, 74 S.W.2d 61, 
230 Mo.App. 721. 

64 C.J. p 242 note 30. 

80. Cal.—^Hulburd v. Worthington, 
134 P.2d 832, 67 Cal.App.2d 477. 

Iowa.—^Maland v. Tesdall, 5 N.W.2d 
327, 232 Iowa 069. 

Minn.—^Harris v. Breezy Point Lodge, 
Inc., 66 N.W.2d 65^, 

Mo.—Glrratono v. Kansas City Pub¬ 
lic Service Co., 261 S.W.2d 69, 363 
•Mo. 869. 

N.T.—^Doyle v. City of New York, 
119 N.T,S.2d 71, 281 App.Div. 821. 
Ohio.—^Brown v. Jacoby, 9 N.E.2d 
693, 55 Ohio App. 250. 

S.C.—McCrae v. McCoy, 62 S.E.2d 
403, 214 S.C. 343. 

64 C. J. p 242 note 31. 

Conduct held not to roQnlre mistrial 
(1) In action for injuries received 
in automobile collision, repeated at¬ 
tempts to secure admission by de¬ 
fendant that he had been convicted 
of reckless driving and had been 
sentenced to jail therefor despite ad¬ 
verse rulings of court were held not 
willful and intentional misconduct re¬ 
quiring mistrial, although question 
was pressed to verge of indiscre¬ 
tion.—^Dermody v. Fanning, 56 P.2d 
1160, 163 Or. 392. 

<2) Refusal to order mistrial for 
conduct of counsel tn asking ques¬ 
tions that sought to bring out testi¬ 
mony previously ruled incompetent 
was held not error, where such tes¬ 
timony was not manifestly incompe¬ 
tent or prejudicial, or intended to in¬ 
fluence jury.—Welch v. New York 
Life Ins. Co., 189 S.E. 809, 183 S.C. 9. 
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Questioning other witnesses 
Where defendant's counsel in cross- 
examining plaintiff asked whether 
soon after accident a highway patrol¬ 
man gave plaintiff a ticket for reck¬ 
less driving, and objection wcus sus¬ 
tained and question was not answer¬ 
ed, defendant's counsel should not 
thereafter have asked irntrolman in 
presence of jury whether he gave 
plaintiff a ticket and whether plain¬ 
tiff furnished bond, to which ques¬ 
tions objections were likewise sus¬ 
tained.—^Dyess v. W. W. Olyde & Co., 
C.C.A.Utah, 132 F.2d 972. 

Questioxis to olroumvent ruling 
Attempted questions by employee's 
counsel to circumvent ruling of trial 
court sustaining objections was im¬ 
proper.—Higgins V. Terminal R. R. 
Ass'n of St. Louis, 241 S.W.2d 380, 
262 Mo. 264. 

81. U.S.—^Pire Ass'n of Philadelphia 
V. Oneida County Macaroni Co., C. 
C.A.N.Y,, 294 F. 633. 

Iowa.—Irlbeck v. Bierl, 67 N.W. 400, 
70 N.W. 206, 101 Iowa 240. 

82. Ariz.—Buehman v. Smelker, 68 
P.2d 946, 60 Ariz. 18. 

Change of mltng on subsequent ques- 
tiona 

Persistence of plaintiff’s counsel 
in asking questions on cross-examina¬ 
tion, after objection to first question 
was sustained, w€ls not misconduct 
where objections to subsequent ques¬ 
tions along same line were overruled. 
—Clark V. Stewart, 186 N.B. 71, 126 
Ohio St 263. 

83. Ariz.—^Buehman v. Smelker, 68 
P.2d 946, 50 Ariz. 18. 

84. Ariz.—Buehman v. Smelker, Su¬ 
pra. 

85. Mo.—^Barraclough v. Union Pac. 
R. Co., 62 S.W.2d 998, 331 Mo. i67. 
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to preserve his record^® he may ask a question he 
believes to be competent even though he knows that 
the ruling of the court will be adverse,and he 
may even ask it of several witnesses after objection 
to it has been sustained.^® While the court is not 
bound to hear arguments as to the admissibility 
of evidence,89 counsel may properly state the rea¬ 
sons he has for believing the evidence he is at¬ 
tempting to introduce is admissible.90 

Private submission of question of competency. 
Where the competency of questions is doubtful,9i 
or where counsel wishes to ask a question which 
is part of a line of interrogation which the court 
has ruled to be improper,92 the judge may properly 
require that such questions be submitted to him 
privately in order that he may determine their com¬ 
petency without prejudice to the other party. 

Conversations with, or improper advice to, wit¬ 
nesses. Counsel should avoid talking to his witness 
while he is still on the stand, even though it is dur¬ 
ing a recess and the conversation is not about the 
case;28 and it is improper for counsel to direct 
his client not to answer proper and pertinent ques¬ 
tions on cross-examination.9^ 

Objections by associate counsel; several coun¬ 
sel. A party has the right through associate coun¬ 
sel to interpose objections to evidence offered by his 
opponent, 95 either on the examination of his own 
witnesses or cross-examination of those of his 


opponent,^® provided there is no question of differ¬ 
ence of opinion between his leading and associate 
counsel.97 However, where there are several coun¬ 
sel on a side, the court may require that objections 
for each party be made by but one counsel at a 
time,28 although it has been held that the making of 
objections by two or more attorneys for one party 
may be proper and not prejudicial in the absence 
of a showing of confusion or lack of order result¬ 
ing therefrom.8® 

Avowals and offers of proof. It is ordinarily 
permissible for counsel to state the nature and pur¬ 
pose of the testimony he offers,^ or to state in good 
faith what he can prove by questions propounded 
to witnesses, which questions the witnesses are not 
permitted to answer ;2 and an offer to introduce 
photographs of the scene of an accident, even 
though the evidence is not admitted, does not con¬ 
stitute misconduct on the part of coimsel.® It has 
been said that such avowals should not be made in 
the presence of the jury,^ particularly where the 
matters discussed are prejudicial ;5 and it is im¬ 
proper for counsel to offer, in the jury's presence, 
that the jury be taken to the scene of the accident, 
where it would be improper for the jury to view 
the scene.® However, unless the opposite party 
objects,*^ the court may allow counsel to state, in the 
hearing of the jury, matters which he seeks to de¬ 
duce by the answer to a question objection to which 
has been sustained,® provided the court instructs 


86. N.H.—Connecticut Rivet* Power 
Co. V. Dickinson, 74 A. '585, 75 N.H. 
653. 

64 C. J. p 242 note 34. 

87. N.H.—Connecticut River Power 
Co. V. Dickinson, supra. 

88. Ky.—^Payne v. Bowman's Adm'x, 
252 S.W. 1010, 200 Ky. 171. 

64 C.J. p 242 note 86. 

89. Neb.—Olive v. State, 7 N.W. 
444, 11 Neb. 1. 

90. Ala-—Jefferson County Burial 
Soc. V. Cotton, 133 So. 266, 222 Ala. 
■578. 

64 C.J. p 243 note 5*8. 

91. Ky.—^Marcum v. Hargis, 104 S. 
W. SOS, 31 Ky.L. 1117. 

64 C.J. p 243 note 37. 

92. Ky.—Standard Oil Co. v. Deacb, 
128 S.W. 885, 138 Ky. <594. 

64 C.J. V 243 note 38. 

98. *Md.—Shedlock v. Marshall, 46 A. 
2d 349, 186 Md. 218. 

94. U.S^—National Manufacture St 
Stores Corp. v. Whitman, C.O.A.S. 
C., 93 F.2d 829. 

96. Ala.—(McKinley v. Campbell, 115 
•So. 98, 217 Ala. 139. 

64 C.J. p 243 note 69. i 


Right of counsel to object generally 
see supra § 113. 

96. Ala.—State Realty Co. v. Ligon, 
119 So. 672, 218 Ala. 541. 

97. Ala—State Realty Co. v. Liigon, 
supra 

98. Mich.—Simonds v. Cai^, 99 N.W. 
75'4, 136 Mich. >558. 

TTuder oouxt rule so providing only 
one counsel on eaxih side is permitted 
to conduct the examination of wit¬ 
nesses except by permission of the 
court; and in action against city for 
injuries where three different counsel 
for city made objections to testimony 
of witness for plaintiff while testify¬ 
ing, action of trial court in asking 
who was in charge of the case, over¬ 
ruling objection for mistrial, and tell¬ 
ing counsel not to make any state¬ 
ments was not reversible error.— 
City of Miami v. WilUams, Pla, 40 
So.2d 205. 

99. R.L—^Talon v. Jackson, 80 A.2d 
96, 68 R.L 488. 

Not prohibited by court mles 
R.I.—^Talon v. Jackson, supra 

1. Mo.—Powell V. Kansas City Rys. 

Co., 226 S.W. 916. 

64 C.J. p 243 note 46. 
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Offers of proof generally see supra SS 
73-83. 

2 . Mich,—Allington, etc., Mfg. Co. 

V. Detroit Reduction Co., 95 N.W. 
562, 133 Mich. 427. 

64 C. J. p 243 note 47. 

3. Kan.—^Adams v. Casebolt, 63 P.2d 
927, 145 Kan. 3. 

4. Ky.—^Phillips V. Green, 238 S. 

W. 742, 194 Ky. 254. 

Bepeatiiig overruled avowal 

Conduct of counsel in repeating 
in hearing of Jury an avowal by coun¬ 
sel after court had ruled the Ques¬ 
tion objectionable was improper but 
not prejudicial.—^Martin v. Webb, 187 

5. W.2d 838, 300 Ky. 11. 

5. Minn.—^Pirst Nat. Bank v. Schro¬ 
der, 221 N.W. 62, 17>6 Minn. 341. 

6. Tex.—Crow v. Levine, Civ.App., 
165 S.W. 2d 117, error refused. 

7. Or.—^Kitchin v. Oregon Nursery 
Co., 130 P. 408, 1133, 65 Or. 20. 

8. Or.T—Kitchin v. Oregon Nursery 
Co., supra 

Vt.—White V. Central Vermont Ry. 
Co.. 89 A. 618, 87 Vt. 630, affirmed 
35 S.Ct. 865, 238 U.S. 507, 69 L. 
Ed. 1433, Ann.Cas.l916B 252. 
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the jury to disregard the offer.^ Counsel should 
not state before the jury that he can prove certain 
facts which are wholly inadmissible but it is 
not improper for him to offer an incompetent wit¬ 
ness when he has reasonable ground to believe that 
the incompetency will be waived,or to state in 
response to an inquiry of the court that the object 
of evidence is to show that a written instrument 
relied on by defendants is a forgery .12 a futile at¬ 
tempt of counsel to obtain permission to examine 
his witness as an adverse witness has been held 
not to constitute prejudicial misconducts^ The or¬ 
dering of a mistrial and continuance because of an 
offer of improper testimony must be left largely to 
the discretion of the trial court.s^ 

Reservation of right to impeach witness. In a 
proper case, counsel’s statement that he wanted to 
call a witness whom he had not had an opportunity 
to see, but that he wanted to reserve the right to 
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impeach the witness, is not prejudicial misconduct.S5 

b. Questions, Statements, or Proffers in Bad 
Faith 

It Is highly improper for counsel, acting In bad faith,, 
to make statements or ask questions or engage In 
other conduct as to witnesses merely to prejudice hl« 
opponent’s case before the Jury. 

It is highly improper and reprehensible for coun¬ 
sel, acting in bad faith, to make statements or ask 
questions or engage in other conduct as to wit¬ 
nesses merely to prejudice his opponent’s case be¬ 
fore the juiy,i® or to make proffers of testimony 
merely for the purpose of getting it before the 
jury,where he knows it to be improper.i* Thus, 
he should never, in bad faith, ask questions reflect¬ 
ing on the character of a witness,!® or ask ir¬ 
relevant questions merely for the purpose of em¬ 
barrassing the witness or causing the jury to draw 
some unfavorable inference against the witness;^® 


9 . Ill.—Illinois Cent. R. Co. v. Treat, 
■54 N.E. 290, 179 Ul. 576. 

Tex.—International, etc., R. Co. v. 
Anchonda, 76 S.W. d67, 33 Tex.Clv. 
App. 24. 

10. Cal.—^Robinson v. Western 
States Qas & Electric Co., 194 P. 39, 
184 Cal. 401. 

64 C. J. p 243 note 53. 

11. Hich.—Zimmerman v. Whiteley, 
95 N.W. 989, 1*34 iMlch. S9. 

12. Tex.—Walker v. Dickey, 98 S.W. 
^58, 44 Tex.Civ.App. 110. 

13. Minn.—^Bylund v. Carroll, 281 N. 
W. 878, 203 Minn. 484. 

14. Ala.—Alabama Great Southern 
R. Co. V. Ensley Transfer & Supply 
Co., 100 So. 842, 211 Ala. 298. 

15 . Minn.—Rourl v. Olson-Eeogh 
Produce Co., 253 N.W. 98, 191 
Minn. 101. 

Witness injured in automobile aiooi- 
dent 

Where fact that witness had been 
injured in automobile accident caus¬ 
ed reasonable apprehension on part 
of defendants* counsel that ■witness 
might be adverse, counsel's state¬ 
ment that he wanted to call ■witness 
whom he had not opportimity to see, 
but that he wanted to reserve right to 
Impeach ■witness, was not misconduct. 
—Kourl V. Olson-Keogh Produce Co., 
supra. 

16. U.S.—Twachtman v. Connelly, 
C.C.A.Ohio, 106 P.2d 501. 

Colo.-^ohns V. Shinall, 86 P.2d 606, 
108 Colo. 881. 

Ill.—Gordon v. Checker Taxi Co., 79 
N.E.2d 682, 884 IlLApp. 313—Huff 
V. -Cummings, 71 N.E.2d 101, 380 
IlLApp. 885. 

Iowa.—^Maland v. Tesdall, 6 N.W.2d 
827, 232 Iowa 959. 

Okl.—Corpus Juris olted In Gaines 


Bros. Co. V. PhilUps, 161 P.2d 933, 
935, 194 Okl. 874. 

S.C.—Shockley v. Cox Circus Co., 29 
S.E.2d 491, 204 G.C. 858. 

Tex.—^Prince v. Pelton, Civ.App., 199 
S.W.2d 249. 

Utah.—Corpus Juris d-tod In State v. 
Solomon, 71 P.2d 104, 110, 93 Utah 
70. 

64 C.J. p 244 note 64. 

Duty to be fair to court and ■witness 
see supra 9 158. 

Showing ■wltnass picture of deceased 

In action for death of a four year 
old -boy, conduct of counsel in show¬ 
ing to mother, who was seated on 
witness stand alongside her six 
year old daughter, a photograph of 
deceased boy and the daughter -with 
result that both mother and daugh¬ 
ter burst into tears, which photo¬ 
graph had no legitimate purpose in 
trial, was misconduct, but did not 
necessitate a new trial.—Harning v. 
City of Duluth, 28 N.W.2d 659, 244 
Minn. 299. 

Bad faith not established 

(1) Where objection to expression 
of opinion as to cause of collision 
between automobile and truck was 
sustained as to witness who was 
qualified merely by fifteen years ex¬ 
perience in driving trucks, fact that 
counsel for plaintiff then sought same 
opinion from sheriff, after develop¬ 
ing that sheriff was an experienced 
truck driver, did not establish mis¬ 
conduct on the theory that counsel 
asked such opinion solely to preju¬ 
dice defendants before Jury.—Long 
V. Shafer, 174 P.2d 88, 162 Kan. 21. 

(2) Where police officer called to 
testify for pedestrian struck by trol¬ 
ley bus was not permitted to testi¬ 
fy ever defendant's objections from 
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his own -written report of accident 
concerning account thereof given him 
by bus operator, inquiry by plain¬ 
tiff's counsel as to whether' ruling 
would be the same on other matters 
he Intended to inquire about and dis¬ 
missal of witness on an affirmative 
reply were not done in bad faith.— 
Bootee V. Kansas City Public Serv¬ 
ice Co., 199 S.W.2d 59, 239 Mo.App. 
1065. 

17. Ill.—Lagerstrom v. Jago, 44 N. 

B. 2d 830, 816 IlLApp. 166. 

Mo.—Cade v. Atdilson, T. & S. P. 

Ry. Co., 266 S.W.2d 866. 

Hr.Y.— Mamm v. Noble, 86 N.T.S.3d 
258, 274 App.Div. 1037. 

64 C. J. p 244 note 65. 

la U.S.—Fire Ass'n of Philadelphia 
V. Oneida County Macaroni Co., C. 

C. AN.T., 294 F. 633. 

19. Mich.—Coan v. Brownstown Tp., 
86 N.W. 130, 126 Mich. 626. 

Wis.—Barton v. Bruley, 96 N.W. 816, 
119 Wis. 826. 

Comments on character, conduct, and 
credibility of witnesses generally 
see infra § 185. 

20. Ill.—Atchison v. -McKlnnie, 84 N. 
E. 208, 288 Ill. 106. 

Iowa.—^Maland v. Tesdall, 5 Nr.W.2d 
327, 232 Iowa 959. 

Mo.—^Buchanan v. Wolff, App., 105 
S.W.2d 26. 

N’.T.—Marshall v. City of New York, 
100 N.Y.S.2d 888, affirmed 106 N. 
Y.S.2d 899, 278 App.Div. 812. 
QuestioiLs -wlfhout factual basis 
Counsel should refrain from asking 
witnesses questions whidh may give 
rise to an inference of improper con¬ 
duct, unless such questions have a 
factual basis, and are pursued by fur¬ 
ther questions predicated thereon.-?- 
Bragg V. C. I. Whitten Transfer Co., 
26 S.E.2d 217, 125 W.Va. 722. 
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and it is improper for counsel to lay a foundation 
by questioning for the impeachment of a witness, 
and then fail to follow it up by proof. 

Counsel should never, in bad faith, endeavor to 
get collateral matters before the jury by suggestive 
questions nor should he persist in asking im¬ 
proper questions for the purpose of prejudicing and 
poisoning the juror’s mind;23 and where the mere 
putting of a question conveys to the jury improper 
information which tends to render the trial unfair 
the question alone is ground for reversal.^^ Where 
the court suspects that a statement is not made in 
good faith it may order it made out of the hearing 
of the jury;25 but it has been said that the court 
should hesitate to suspect counsel of such an inten- 
tion.26 However, the mere asking of a question 
in good faith the propriety of which is debatable 
is not cause for reversal.^^ 

The test to determine the validity of an exception 
to a question, the purpose of which is to insinuate 
that a person is not telling the truth, is said to be 
whether or not there is evidence tending to prove 
the point.28 It is not indicative of improper cross- 
examination of a witness that counsel does not press 
a. question after an objection thereto is sustained.23 
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A demand in the presence of the jury by counsel, 
from his opposing counsel, for documents in the 
possession of his adversary is not necessarily im¬ 
proper, as an attempt to secure an undue ad¬ 
vantage over defendant,^® but it is improper for 
plaintiff’s counsel, where defendant has sought to 
have a portion of a witness’ prior statement intro¬ 
duced for impeachment purposes, to suggest that the 
entire statement be read.^^ 

§ 163. Arguing Case to Ju^ 

Particular matters with respect to arguing the 
case to the jury are discussed in the sections im¬ 
mediately following. 

Examine Pocket Parts for later cases. 

§ 164. -Right to Argue 

Where there is an Issue in the case to be submitted 
to the Jury, a party has the right to have his case fully 
and fairly argued to the jury. 

Where there is an issue in the case to be sub¬ 
mitted to the jury32 and he is not in default,33 a 
party litigant has a right to have his case fully and 
fairly argued to the jury,34 gyen though the facts 


ax. Ill.—^Townsend v. Chicagro 
• Transit Authority, 116 N.E.Sd 170, 

1 Ill.App,2d 77. 

sb.' Ill.—Gordon v. Checker Taxi Co., 
^ 79 N.E.2d 632, 334 Ill.App. 313. 
•N.Y.—Doyle v. City of New York, 119 

,N.Y.S.2d 71, 281 App.Div. 821. 

‘ ^4' C; J: p 244 note 69. 

Cross-ezaaulnatloiL by InalaTiatloiL, 
the sole purpose of which is to leave 
- an Impression with the jury of a fact 
•'or state of affairs that is not proved, 
or to get before the Jury by indirec¬ 
tion that which would not be direct¬ 
ly admissible, is not permitted.— 
Buth V. Rhodes, 185 P.2d 304, 66 Ariz. 
129. 

Quecftloiiing held not improper 
. (1) In action on bank cashier's! 
fidelity bond, characterization by 
counsel In questions asked concerning 
cashier’s "concealment” was held not 
misconduct where evidence at time 
shelved concealment.—Fidelity & De¬ 
posit Co. of Maryland v. Bates, C.C. 
A.Iowa, 76 F.2d 160. 

(2) In action against a state high¬ 
way patrolman for injuries sustained 
in an automobile accident, cross-ex¬ 
amination of defendant concerning 
hl.s appearance before, and statements 
made to, a legislative Investigating 
committee was not Improper ae sug¬ 
gesting to the jury that the legisla¬ 
ture would indemnify defendant 
against any damages that the Jury 
might award against him.—Ruth v. 
Rhodes, 185 P.2d 304, 66 Arlz. 129. 


23. U.S.—Morrow v. U. S., C.C.A. 
Ill., 101 F.2d 654, certiorari denied 

■ 69 S.Ct. 836. 307 U.S. 628, 83 L.Ed. 
1511. 

24. N.H.—Dow V. Weare, 44 A. 489, 
68 N.H. 345. 

64 C.J. p 244 note 70. 

25. Ill.—^Maxwell v. Habel, 92 Ill, 
App. 510. 

26. Md.—^Leland v. Empire Engi¬ 
neering Co., 108 A. 670, 136 Md. 
208. 

27. Ky.—^Henning v. Stevenson, 80 
S.W. 1136, 118 Ky. 318, 26 Ky.L. 
159. 

28. N.H.—Cochran v. Laton, 103 A. 
668 , 78 N.H. 562. 

29. Mo.—^Phillips V. East St. Louis 
& S. R. Co., 226 S.W. 863. 

64 C. J. p 244 note 76. 

30. Tex.—American Nat. Ins. Co. v. 
Briggs, Civ.App., 70 S.W.2d 491, 
error dismissed. 

Bemaad for physidau’s report 
In action on accident policy, de¬ 
mand by insured’s counsel in pres¬ 
ence of jury on insurer’s counsel for 
possession of certain reports made by 
insured’s physician was held not ei> 
ror.—^American Nat. Ins. Co. v. 
Briggs, supra. 

31. Mo.—^Walsh V. Terminal R. 
Ass’n of St. Louis, 182 .S.W.2d 607, 
353 Mo. 458. 

32. Tex.—Stolpher v. Bowen Motor 
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Coaches, Civ.App., 190 S.W.2d 376, 
refused for want of merit 
64 C.J. p 244 note 77. 

Latitude in argument see infra 9 169. 
Right to: 

Counsel see supra § 157. 

Make opening statement see supra 
S 161. 

Open and close axgrument see supra 
§ 43. 

33. Ga.—Stephens v. Gate City Gas- 
Light Co., 6 S.E. 838, 81 Ga. 150. 

34. Ala.—^Ferguson v. State ex rel. 
Bailey, 172 So. 350, 27 Ala.App. 
337. 

Cal.—Corpus gurls cited in McCul¬ 
lough V. Langer, 73 P.2d 649, 656, 
23 Cal.App.2d 510. 

Tex.—^F. H. Vahlsing, Inc. v. Hart¬ 
ford Fire Ins. Co., Civ.App., 108 S. 
W.2d 947, error dismissed. 

64 C.J. p 244 note 79. 

Valuable right 

The right to present argument is 
a valuable and substantial right 
which all litigants have in trial of 
cases, and one which should never 
be denied. 

Ga.—^Madison v. Montgomery, 56 S. 

E.2d 292, 206 Ga. 199. 

Tex.—Stolpher v. Bowen Motor 
Coaches, Civ.App.. 190 S.W.2d 376, 
refused for want of merit. 
Pnndamentai right 
The right of a litigant to have a 
fact Issue argued orally to the jury 
is a fundamental one and not de¬ 
pendent on the sufferance of the trial 
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may appear plain to the court,35 and where an af¬ 
firmative charge with hypothesis is given, thus 
submitting the question of the credibility of the 
witnesses, counsel has a right to argue such credi- 
bility.36 However, where the issues are issues of 
law only,37 where the evidence is not sufficient to 
sustain a verdict,38 where there is nothing fairly 
debatable,33 where the facts are admitted and 
capable of but one inference,^® or where the court 
properly directs a verdict,^! the court may decline 
to permit counsel to address the jury. Also, unless 
an attorney is a party to the action,^3 it has been 
held that the court may decline to permit such at¬ 
torney who has testified for his client to address 
the jury in that cause,^3 although the court may, 
in its discretion, permit such counsel to address the 
jury, although a rule of court prohibits it^^ On 
the other hand, where a party is represented by 
but one counsel it has been held that it is error 
to refuse to allow counsel to argue although he has 
testified.^® in order to furnish, the basis of com¬ 
plaint, a denial of the right of argument must be 
express and not by implication,^® and must not have 
been acquiesced in by counselA7 


Waiver of right. The right to argue the case to 
the jury may be waived,^® and such is the effect 
of counsel's silence and failure to assert the right,^® 
particularly where opposing counsel inquires as to 
whether he desires to argue the case.5® Likewise, 
it is waived by a reply to the court, in answer to 
an inquiry as to whether he desired time to ar^e 
the case, that he only wishes for time to prepare 
instructions.51 However, where the court, after 
indication by counsel , that he desired to argue the 
issues, inquires of the jury if they are prepared to 
pass on the issues without argument and a majority 
of them signify that they are so prepared a con¬ 
sent by counsel at that time to waive his argument 
is not a valid waiver of his right-®^ 

E§ect of waiver, A waiver merely of the open¬ 
ing argument, as distinguished from the right to 
open and close, by the party entitled thereto does 
not preclude him from closing the argument by 
repl 3 ring to the argument of his adversaiy.5.8 Al¬ 
though it has been held that, where plaintiff has 
opened the argument, defendant by waiving argu¬ 
ment cannot deprive plaintiff of the right to make 
a closing argument,®^ it is generally held that, where 


judge.—Givans v. Chicago, St. P., M. 
& O. Ry. Co., Minn., 66 N.W.2d 306. 

Whether or not litigant is present 
In conrt when a case Is tried, he has 
the right, sls a matter of law, to he 
represented by counsel who must 
be permitted to argue the case be¬ 
fore a Jury.—Roediger v. Sapos, 6 S. 
E.2d 801, 217 N.C. 95. 

Bight held not denied 
Cal.—Paolini v. City and County of 
San Francisco, 164 P.2d 916, 72 
Cal.App.2d 579. 

Third party 

Where, in action by newspaper 
employee against city for injuries 
received in fall down elevator shaft 
in building which city had taken by 
condemnation proceeding and had 
leased to newspaper company as ten- 
ant-factory building, court took from 
jury consideration of issues raised 
by third-party complaint served by 
city on company for indemnlflcatlon, 
company was properly permitted to 
make summation to jury on issues 
between employee and city only.— 
Vergano v. City of New York, 128 N. 
T.S.2d 706. 

3& Minn.—Givans v. Chicago, St. 

P., M. & O. Ry. Co., 66 N.W.2d 806. 
N.T.—Farelra v. Smith, 22 N.T.S. 
939. 3 Misc. 266. 

36. Ala.—^Ferguson v. State ex rel. 
Bailey, 172 So. 860, 27 AlcuApp. 
837. • 

64 C.J. p 244 notes 81-88. 

Comment on credibility of witnesses 
generally see infra S 185. 


37. R.I.—Schafer v. Thurston Mfg. 

Co., 137 A. 2, 48 R.I. 244. 

64 C.J. p 244 note 84. 

3a Ala.—Harris v. State, 109 So. 

291, 216 Ala. 66. 

64 C.J. p 246 note 86. 

39. Ala.—^HArris v. State, supra. 

64 C.J. p 246 note 86. 

40. Ill.—Skruzewski v. Rybarezyk, 
210 IlLApp. 180. 

S.C.—Gilreath v. Furman, 86 S.B. 
616, 67 S.C. 289. 

41 . Ala.—^Ferguson v. State ex rel. 
Bailey, 172 So. 350, 27 Ala.App. 837. 

64 C.J, p 246 note 88* 

4a Wash.—Americus v. McGinnis, 
221 P. 987, 128 Wash. 28. 

64 aJ. p 245 note 89. 

4a Cal.—^In re Gird’s Estate, 108 P. 

499, 167 Cal. 634, 137 Am.S.R. 131. 
64 aJ. p 246 note 90. 

44 . Cal.—^Branson v. Caruthers, 49 
Cal. 374. 

46 . D.C.—Callas v. Independent Taxi 
Owners* Ass’n, 66 F.2d 192, 66 App. 
B.C. 212, certiorari denied Inde¬ 
pendent Taxi Owners’ Ass’n v. Cal¬ 
las, 64 S.Ct 89, 290 TJ.S. 669, 78 K 
Ed. 678. 

Any punishment for failure of 
plaintiff’s counsel to withdraw as 
counsel because of necessity of tes¬ 
tifying on plaintiff’s behalf farther 
than reprimanding coimsel in pres¬ 
ence of jury should have been made 
to fall on counsel after trial, not on 
plaintiff by depriving him of attor¬ 
ney's argument.—Callas v. Independ¬ 
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ent Taxi Owners* Ass’n, 66 F.2d 192, 
62 App.D.C. 212, certiorari denied In¬ 
dependent Taxi Owners* Ass’n v. Cal¬ 
las, 64 S.Ct. 89, 290 U.S. 669, 78 UEd. 
578. 

46. Ga.—Cartright v. Clopton, 25 
Ga. 86. 

64 C.J. p 246 note 92. 

47. Ga.—Foley Bro. 4b Co.-v. Abbott 
& Bro., 66 Ga. 116. 

48. Ala.— Corpus Juris elM In 
Houston V. Burke, 44 So.2d 741, 
744, 263 Ala. 369. 

Cal.—Corpus Juris dted In McCul¬ 
lough V. Langer, 73 P.2d 649, 666, 
23 Cal.App.2d 610. 

Ga.—^Madison v. Montgomery, 56 S. 

E.2d 292, 206 Geu 199. 

Kan.—Piatt v. Head, 10 P. 822, 86 
Kan. 282. 

Waiver of right to open or close the 
arsTument see supra § 44. 

49. Kan.—Piatt v. Head, supra. 
N.Y.—Haas v. King, 216 N.Y.S. 641, 

216 App.Dlv. 821. 

6a Kan.—Piatt v. Head, 10 P. 822, 
36 Kan. 282. 

61. Ill.—^Herrington v. Pouley, 26 
III. 94. ) • 

68. CaL—Chippy v.‘Peninsula Rapid 
Transit Co., 240 P. 786, 197 Cal. 
290. ‘ V 

64 C.J. p 246 note 98. 

53 . Cal.—^Kling v. Crown Finance 
Corp., 146 P.2d 64, 63 CaLApiK2d 
83. 

64 C.J. p 84 note 79. 

64. Ga.—Peacock v. Stinson, '32 S.E. 
2d 921, 72 Ga.App. 48. 
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the adverse party declines to argue the case after 
the party, having the burden of the issues makes his 
opening argument, the court may or should refuse to 
allow plaintiff to make a second argument,®® al¬ 
though represented by several counsel,®® and even 
though, in his opening argument, plaintiff consumes 
only part of the time allotted to counsel on each 
side for argument j®*^ but it has also been held that 
the latter case is an exception to the general rule 
and that plaintiff may be allowed to argue for the 
balance of. his allotted time despite defendant’s 
waiver.®® However, the court, in its discretion, 
may permit plaintiff to argue again after defendant 
has waived argument,®® and, although there is also 
authority to the contrary,®® if he is permitted to do 
so the court should not refuse defendant’s request 
to answer,®! and the party on whom the burden 
rests should then be allowed to close.®® Where the 
party on whom the burden rests waives his opening 


argument, and the other party thereupon waives 
his, the party carr 3 dng the burden has no right to 
dose.®® 

Waiver not concession of merits. Defendant by 
waiving argument does not concede that plaintiff 
has established a case.®^ 

Reargument, Where after the argument, and 
even after the submission of the case to the jury,®® 
a new phase of the case is presented by additional 
instructions, counsel should be permitted to reargue 
the case as to that phase or branch of it,®® on sea¬ 
sonable request ;®'^ however, reargument may . prop¬ 
erly be refused in such a case where the instructions 
given are more favorable to complainant than 
those given originally.®® Moreover, Ae court, in its 
discretion, may permit or refuse to permit a re¬ 
argument where the jury, after retirement, requests 
additional instructions;®® and its refusal to allow 


55. Cal.—^McCullough v. Langer, 73 
F.2<1 649. 23 Cal.App.2d 510. 

Fla.—^Davldow v. SeyTarth, 58 So.2d 
865. 

IT.J. —Gebhardt v. England, 8 N.J.Ii.J. 
146. 

Tex.'p—Medrano v. City of El Paso, 
Civ.App., 231 S.W.2d 514—Stolpher 
V. Bo>wen Motor Coaches, CivA.pp., 
i 190 S.W.2d 876, refused for want of 
merit 

64 C.J. p 245 note 99. 

Begavdlass of whether opening ar- 
gxaoMit Is nominal or real, a further 
or second opening will not be allow¬ 
ed, where opponent declines to argue. 
—Chandler v. Miles, 193 A. 576, 8 W. 
WT.Harr., Del., 431. 

56. Okl.—^Kinder v. Barnett Tank 
Line, 194 P.2d 864, 2.00 Okl. 370. 

64 C.J. p 245 note 1. 

57. Ohio.—Gregoris r. Manos, App., 
40 N.E.2d 466. 

Okl.—^Kinder v. Barnett Tank Line, 
194 P.2d 864, 200 Okl. 370. 

Tenn.—White v. White, 9 Tenn.App. 
664. 

64 C.J. p 245 note 2. 

Discretion of court 
Where court limited each side to 
one hour and fifteen minutes for ar¬ 
gument to jury, and plaintiff’s coun¬ 
sel addressed jury for twenty min¬ 
utes and rested with statement that 
he would save remainder of time for 
closing argiunent, and defendants de¬ 
clined to answer, whether plaintiff 
would be permitted to have second 
argument for utilization of balance 
of his allotted time rested within 
sound discretion of trial court, and 
when case was fully presented in 
original argument denial of further 
argument was not abuse of such dis¬ 
cretion.—^Fabian v. Goldstone, Ind. 
APP.. 103 N.B.2d 920. 


58. Cal.—^McCullough v. Danger, 73 
P.2d 649, 23 Cal.App.2d 510. 

59. Tex.—^Anlzan v. Paquette, Civ. 
App., 113 S.W.2d 196, error dis¬ 
missed. 

64 C.J. p 245 note 3. 

Discretion held not abused 
Tex—Ochoa v. Wlnerich Motor Sales 
Co., 94 S.W.2d 416, 127 Tex. 542. 

60 . Ark.—^Dickinson v. McBride, 193 
S.W. 89, 127 Ark. 555. 

Cal.—^McCullough v. Danger, 73 P.2d 
649, 23 Cal.App.2d 510. 

61. Okl.—^Flre Ass’n of Philadelphia 
V. Farmers’ Gin Co., 134 P. 443, 39 
Okl. 162. 

64 aj. p 245 note 5. 

68 . Okl.—^Pire Ass’n of Philadelphia 
V. Farmers’ Gin Co., supra—^Atchi¬ 
son, T. & S. F. By. Co. V. Lambert, 
123 P. 428, 32 Okl. 665. 

63. Cal.—^Kling V. Crown Finance 
Corp., 146 P.2d 54, 63 Cal.App.2d 
33 —^McCullough V. Danger, 73 P.2d 
649, 23 Cal.App.2d 510. 

Mich.—Santure v. Detroit Trust Co., 
267 N.W. 583, 275 Mich. 661. 

64 C.J. p 84 note 80, p 245 note 7. 
Depaortnre fsom rule 
The court, in exercise of reason¬ 
able discretion, may allow a more 
complete or second opening argu¬ 
ment to jury, if opponent declines to 
argue, or may permit other depar¬ 
tures from rule if circumstances re¬ 
quire; where oral opening argument 
to jury was made and issues were 
simple and evidence not intricate, re¬ 
fusal to permit petitioner’s counsel to 
renew opening argument, after op¬ 
posing counsel declined to make any 
argument, was not error, as against 
contention that this constituted abuse 
of discretion because petitioner’s 
counsel had been led to believe that 
respondent’s counsel would argue 
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case and were taken by surprise 
when they waived their right, and 
that such waiver was obtained by 
trick and deception.—Chandler v. 
Miles, 193 A. 576, 8 W.W.Harr., Del., 
431. 

64. Iowa.—Smith v. Penn Mut Life 
Ins. Co. of Philadelphia, 7 N.W.2d 
41, 233 Iowa 340. 

Waiver by one of two defendants 
In action against driver of automo¬ 
bile in which plaintiff was riding and 
bus company jointly and severally 
for Injuries sustained in collision be¬ 
tween automobile and bus, trial court 
erred in denying plaintiff’s counsel 
the right to make a concluding argu¬ 
ment in response to effective argu¬ 
ment made by counsel for autdmo- 
bile driver, even though counsel for 
bus company waived argument, where 
a sharp controversy as to liability 
existed.—Stolpher v. Bowen Motor 
Coaches, TexCiv.App., 190 S.W.2d 
376, refused for want of merit 

65. Mo.—Clancy v. City of Joplin, 
App., 181 S.W. 120. 

Limiting number of attorneys for 
arguments see infra 9 165. 

66. Mo.—^Beyer v. Hermann, 78 S.W. 
164, 173 Mo. 295. 

64 C.J. p 246 note 11. 

67. Mo.—^Pugh V. Nichols, 56 Mo. 
App. 394. 

68. Mo.—Clancy v. City of Joplin, 
App., 181 S.W. 120, 

69. Mo.—Wilkinson v. St Louis 
Sectional Dock Co., 14 S.W. 177, 
102 Mo. 130. 

Tex—^Texas Employers’ Ins. Ass’n 
V. Bradford, CivApp., 62 S.W.2d 
158, affirmed, no opinion. 

Jury unable to agree 
Befusal of plaintiff’s request to re¬ 
argue special issue, on which jury 
was unable to agree, was not abuse 
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plaintiff, who had declined to reargue until after 
defendant had done so and defendant waived his re¬ 
argument, to reargue after the jury had returned a 
defective verdict, before retiring them for further 
findings, is not improperThe court is not re¬ 
quired or authorized to permit reargument after giv¬ 
ing instructions requiring a special finding or 
verdict.'^l In some jurisdictions where a closing 
argument is unexpected, fallacious, and overper¬ 
suasive it is within the discretion of the court to 
permit an answer to be made thereto,^^ provided a 
timely request is made,*^^ and plaintiffs right of 
final reply will be preserved.*^^ 

§ 165. - Limiting Number of Attorneys 

for Argument 

The number of attorneys who may address the Jury 
for either side Is within the discretion of the trial court. 

The number of attorneys who may address the 
jury for either side is within the discretion of the 
trial court ;76 and the court may permit more than 
one attorney for a party to address the jury.^® . 

§ 166. -Order of Argument as between 

Parties on Same Side 

The order of argument as between parties on the 
same side rests in the discretion of the trial court. 

Where there are two plaintiffs, each having the 
right to open and close,or where several defend¬ 
er discretion.—Colls v. Price's Cream¬ 
eries, 244 S,W,2d 900, error refused 
no reversible error. 

TO. Tex.—^Duckworth v. Collie, Civ. 

App., 236 S.W. 924. 

64 C-J., p 246 note 15. 

71. Mich.—^Rich v. Dally Creamery 
Co., 6 N.W.2d 639, 303 Mich. 344. 

72. N.H.—^Robertson v. Monroe, 116 
A. 92, 80 N.H. 258—Curtis v. Bos¬ 
ton & M. R. Co., 97 A, 743, 78 KH. 

116. 

73. N.BL—^Robertson v. Monroe, 116 
A. 92, 80 N.H. 258. 

74. N.H.—Curtis v. Boston & M. R. 

R., 97 A. 748, 78 N.H 116. 

75. Cal.—Potapolt v. Mattes, 19 P. 

2d 1016, 130 C€a.App. 421. 

Minn.—Simon v. Carroll, 62 N.W.2d 
822. 

64 C.j. p 246 note 19. 

Right to be represented by more than 
one counsel see supra § 157. 

76. Cal.—^Potapoff v. Mattes, 19 P. 

2d 1016, 130 CalJ^p. 421. 

Tex.—Anizan v. Paquette, Clv.App., 

113 S.W.2d 196, error dismissed. 

Wash.—Crumrine v. Qrubb, 17 P-2d 
887, 171 Wash. 274. 

64 C.J. p 246 note 20. 

CoiuioUdated oases 

Where action was brought by own- 


ants plead over against each other,the order of 
their argument, as among themselves, rests within 
the sound discretion of the court. Thus, where 
parties appear nominally on one side, while their 
interests are antagonistic on the issue involved, 
the distribution of the privileges of argument rests 
in the discretion of the trial court.^® 


§ 167. -Proper Time for Argument 

Counsel has no right to argue his case outside of the 
regular time set apart for argument, 

Counsel has no right to argue his case outside 
of the regular time set apart for argument,®® and, 
after the arguments are concluded, he has no 
right to address the court or jury on the law or 
facts of the case, except by leave of the presiding 
judge.®^ The court may permit counsel to read 
authorities to'it and make arguments thereon even 
after the opening argument to the jury has been 
made.®® 

§ 168. -Limiting or Extending Time for 

Argument 

The court may exercise a reasonable discretion in 
limiting the time for arguments to the jury. 

In the absence of statutes providing otherwise,®® 
the court may exercise a reasonable discretion in 
limiting the time for arguments to the jury,®^ but 

court—Shedlock v. M^sball, 46 A.2d 
349, 186 Md. 218. 

78. Ark.—Oorpu Jiizls ainoted la 
Schwam v. Reece, 210 S.W.2d 908, 
907, 213 Ark. 431. 

64 C.J. p 246 note 28. 

79. Gta.—^Hlnes v. Donaldson, 20 S. 
E.2d 134, 19§ Ga. 783. 

80. Obio.—Cleveland, etc., R. Co. v. 
Pritsebau, 69 N.K 663, 69 Oblo St 
438, 100 Am.S.R. 682. 

64 C.J. p 246 note 24. 

81. Mass.—^BUa v. Cocksbott 119 
Mass. 416. 

88 . Micb.—Davis v. Gerber, 37 N.W. 
281, 69 Micb. 246. 

83. Ga.—^Lovett v. Sandersville R. 
Co., 38 S.E.2d 905, 199 Ga. 238, an¬ 
swers to certified questions con¬ 
formed to 84 S.E.2d 664, 72 GkuApp. 
692. 

Miss.—Corpus jruxis cited ia Missis¬ 
sippi Cent R. Co. v. Aultman, 160 
So. 737, 741, 173 Miss. 622, appeal 
dismissed 56 S.Ct 108, 296 IT.S. 637, 
80 L.Ed. 382. 

64 C.J. p 246 note 28. 

84. U.S.—^Briggs v. Mays, C.C.A. 
Ark., 125 F.2d 698. 

Cal.—^Bates v. Newman, App., 264 P. 
2d 197—Eley v. Curzon, App., 263 
P.2d 86. 


er of first automobile and occupant 
against drivers of second and third 
automobiles to recover for Injuries 
and property damage, and driver of 
second automobile brought action 
against driver of first and third au¬ 
tomobiles, and actions were con¬ 
solidated, and drivers of first and 
second automobiles were represented 
by different attorneys in the two ac¬ 
tions but driver of third automobile 
was represented by the same* attor¬ 
ney, court did not abuse its discre¬ 
tion in permitting all attorneys to 
present their arguments.—^Tiipplet v. 
Hernandez, Minn., 56 N.W.2d 645. 

77. Ark.—Corpus Juris quoted in 
Schwam v. Reece, 210 S.W.2d 903, 
907, 213 Ark. 481. 

Ga.—Corpus Juris dted la Hines v. 
Donaldson, 20 S.E.2d 184, 138, 193 
Ga. 783. 

64 C.J. p 246 note 22. 

Order of argument; In general see su¬ 
pra 3 43. 

Right to open and close see supra 
5 43. 

Consolidated oases 
Trial court did not err in ordering 
that arguments at conclusion of Joint 
trial of three cases should follow the 1 
ord^ in which the cases were filed -in |. 
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it should not limit the argument merely because of 
the press of court business, or because of con¬ 
siderations of personal convenience.^® Liberality 
should be extended in assigning the time for argu¬ 
ment, so that the jury may not think the court re¬ 
gards the claim of plaintiff as of no consequence 
and, where the greater portion of the time allotted 
counsel is consumed by interruptions by the court 
and by opposing counsel, without special fault on 
his part, he should be granted additional time.®® If 
counsel wishes to complain of the shortness of 
time allotted him, he should consume the time allot¬ 
ted and then, if he cannot complete his argument, 
should except to the refusal of the court to allow 
him additional time;®® but this procedure need not be 
followed where the court makes it clear and definite 
that it will not allow additional time.®® The trial 
court has the exclusive right to stop arguments 
after the expiration of the allotted period,®^ and it 
may interpose and stop counsel in his argument 
where it becomes obvious that he is consuming 
time unnecessarily,®® or may urge counsel who has 
been speaking for a long time to hurty his argu¬ 
ment.®® An intimation made when limiting the time 
that the verdict must be made within a few minutes, 
under the alternative of the jury remaining over 


from Saturday until Monday, is an abuse of dis¬ 
cretion in this regard.®^ Plaintiff may make a brief 
opening and use the bulk of his time in closing,®® 
and a request that the closing be limited to a 
fraction of the time devoted to the main presenta¬ 
tion is addressed to the discretion of the trial 
court.®® 

While it has been said that a limitation of the 
time for argument, in order to authorize a reversal, 
must amoimt practically to a denial of the right 
to argue the cause,®7 it is generally held that the 
time allowed must be a period which affords counsel 
a reasonable time within which he may fully and 
fairly present his case.®® What limitation is a 
reasonable one will necessarily depend greatly on 
the circumstances®® and nature^ of the particular 
case; and factors to be considered in the allotment 
of time will include the amount involved,® the 
number of witnesses examined,® the kind and char¬ 
acter of the testimony^ and the time consumed 
in developing it,® the simplicity or complexity of 
the issues® and instructions,*^ and the facts out of 
which the issues arise.® Particular periods which 
have been held to have been allotted in the exercise 
of a proper or an improper discretion are five to 


Ey.—^Reed v. Cralgr, 244 S.W.2d 733. 

Md.—Shedlock v. Marshall, 46 A.2d 
349, 186 Md. 21$. 

Miss.—Oorpiis Juris dtad la. Missis¬ 
sippi Cent R. Co. v. Aultman, 160 
So. 737, 741, 173 Miss. 622, appeal 
dismissed 56 S.Ct 108, 296 U.S. 
537, 80 Ii.Ed. 382. 

Mo.—Jackson v. City of Malden, App., j 
72 S.W.2d 860. 

Pa.—^Bailey v. Wyrick, Com.Pl., 1 
Lebanon 249. 

Tex.—Aultman v. Dallas Ry. & Ter¬ 
minal Co., 260 S.W.2d 596. 

Va.—Cohen v. Power, 32 S.E.2d 64, 
183 Va. 258. 

Wyo.—Spriggs v. Cheyenne Newspa¬ 
pers, 182 P.2d 801, 63 Wyo. 416. 

64 C.J. p 246 note 29. 

Time limits agreed to by both sides 

Ga.—Parker v. Boyd, 69 S.B.2d 760, 
208 Ga. 829. 

Utah.—^Lodder v. Western Paa R. 
Co., 259 P.2d 589. 

Summary enrtailmeat of argument 
held error 

N.T.—Cohen v. Leon A. Axel, Ltd., 
69 N.T.S.2d 260, 272 App.Dlv. 763. 

85. Ky.—Wilken v. Bxterkamp, 42 

S.W. 1140, 102 Ky. 143, 19 Ky.L. 
1132. 

Tex.—^Mitchell v. Robinson, Civ.App., 
162 S.W. 443, li72, 

86 . Miss.—Senior v. Brogan, 6 So. 
649, 66 Miss. 178. 


87. Tex.—May v. Hahn, 54 S.W. 416, 
22 Tex.Civ,App. 365. 

88. Mo.—^Neumann v. St. Louis 
Transit Co., 84 S.W. 189, 109 Mo. 
Xpp. 221. 

89. Ill.—American Surety Co. v, U. 
S., 77 I11.APP. 106. 

Miss.— Corpus Juris cited la Missis¬ 
sippi Cent. R. Co. v. Aultman, 160 
So. 737, 741, 173 Miss. 622, appeal 
dismissed 56 S.Ct 108, 296 U.S. 537, 
80 L.Bd. 382. 

90. Va.—Jerrell v. Norfolk & P. 
Belt Line R. Co., 184 S.B. 196, 166 
Va. 70. 

91. Mo.—Maurlzi v. Western Coal & 
Mining Co., 11 S.W.2d 268, 321 Mo. 
378. 

64 C.J. p 247 note 35. 

92. Ind.—^Rosser v. McColly, 9 Ind. 
687. 

Tex.—^Nesbitt v. Walters, 38 Tex. 
676. 

93. Ga.—^Polhill v. Brown, 10 S.B. 
921, 84 Ga. 338. 

94. Miss.—Senior v. Brogan, 6 So. 
649, 66 Miss. 178. 

95. Mich.—Bhlers v. Barbeau, 289 
N.W. 241, 291 Mich. 628. 

96. Mich.—^Bhlers v. Barbeau, supra. 

97. Tex.—May v. Hahn, 54 S.W. 416, 
22 Tex.Civ.App. 365. 

98. Mo.—Stoecker & Price Storage 
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& Auction Co. v. Cooper, App., 220 
S.W. 972. 

64 C.J. p 247 note 40. 

99. Ky.—^Louis P. Hyman & Co. v. 
H. H. Snyder Co., 167 S.W. 146, 169 
Ky. 364. 

1. Mo.—^Price v. Laclede Gaslight 
Co., App., 219 S.W. 706. 

Tex.—^Nesbitt v. Walters, 38 Tex. 576. 

2. Ky.—Southern Express Co. v. 
Southard, 206 S.W. 773, 182 Ky. 
492. 

64 C.J. p 247 note 43. 

3. Mo.—Stoecker & Price Storage 
& Auction Co. v. Cooper, App., 220 
S.W. 972. 

64 C.J. p 247 note 44. 

4. Mo.—Stoecker & Price Storage & 
Auction Co. V. Cooper, supra. 

64 C.J. p 247 note 45. 

5. Ky.—^Louis P. Hyman & Co. v. H. 
H. Snyder Co., 167 S,W. 146, 169 
Ky. 364. 

6. Wyo.—Spriggs v. Cheyenne News¬ 
papers, 182 P.2d 801, 63 Wyo. 416. 

64 C.J. p 247 note 47. 

7. Ky.—Moses v. Proctor Coal Co., 
179 S.W. 1043, 166 Ky. 806—Louis 
P. Hyman & Co. v. H. H. Snyder 
Co., 167 S.W. 146, 159 Ky. 864. 

8- Ky.—Louis P. Hyman & Co. v. BL 
H. Snyder Co., supra. 

Tex.—^Nesbitt v. Walters, 88 Tex. 
676. 
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ten minutes,® fifteen minutes,^® twenty minutes, 
thirty minutes,^® forty minutes,^3 forty-five min- 
utes,^^ about an hour,i5 one hour and fifteen min- 
utes,i® and one hour and a half .17 

Extension of time. The right to extend the time 
beyond the period allotted for argument is also 
within the sound discretion of the court and, 
where rules of court require that application be 
made before argument begins, the court may proper¬ 
ly refuse an extension to one who makes his re¬ 
quest after he has consumed his allotted time.i® 


TRIAL §§ 168-169 

Discrimination^ The court may allow more time 
to the argument of one counsel than it gives to his 
adversary opponent provided the latter is given a 
reasonable time.®® 

§ 169. -Nature and Scope of Argument 

and Latitude Therein 

Counsel has great latitude in argument, subject, how¬ 
ever, to regulation and control by the court whose duty 
it is to confine argument within proper bounds. 

Counsel has great latitude in argument,®! sub- 


9. XTo abiue of dlscretioiL 
N.T.—Gaylord v. Karst, 13 N.T.S. 
589, reversed on other grounds, 17 
N.T.S. 720. 

64 C.J. p 247 notes 51, 52 [a], 53 [a]. 
Allotment InsnjBLcient and abuse of 
dlsoretion 

Ill.—^Zweitusch v. Lowy, 67 IlLApp, 
106. 

64 C.J. p 247 notes 60, 62 [h], 53 [b]. 

la No abuse of dlsoretloiL 

Okl.—^Murphy v. Colton, 44 P. 208, 

4 Okl. 181. 

64 C.J. p 247 note 53 [a]. 

Time held not xeasonable and abuse 
of discretion 

Ky.—Southern Express Co. v. South¬ 
ard, 206 S.W. 773, 182 Ky. 492. 

64 C.J. p 247 note 63 [b]. 

11. No abxMe of dlsoretion 

Where time allowed counsel for 
argument to jury was not consumed, 
issues were simple, and counsel did 
not ask for extension of time, court’s 
action in limiting time to twenty 
minutes on a side was not reversible 
error.—Cohen v. Power, 82 S.B.2d 
64, 188 Ya 268—64 C.J. p 248 note 
54 [a]. 

Time insuAcient and abuse of discre¬ 
tion 

Ky.—^Moses v. Proctor Coal Co., 179 
S.W. 1043, 166 Ky. 806. 

64 C.J. p 248 note 54 [b]. 

12. No abuse of discretion 

Mo.—Jackson v. City of Malden, App., 
72 S.W.2d 860. 

Wyo.—Spriggs v. Cheyenne Newspa- | 
pers, 182 P.2d 801, 63 Wyo. 416. 

64 C.J. p 248 note 65 [a]. 

Thne Insufloient and abuse of dis- 
oretiou 

Va.—Jerrell v. Norfolk & P. Belt 
Line R. Co., 184 S.B. 196, 166 Va 
70. 

13. Time insuffloient and abuse of 
discretion 

Tex.—Cooper v. Robischung Bros., 
CivApp., 166 S.W. 1060. 

64 C.J. p 248 note 66. 

14. No abuse of discretion 

Ill.—Christiansen v. William Graver 
Tank Works, 126 Ill.App. 86, affirm¬ 
ed 79 N.E. 97, 228 lU. 142, 7 Ann. 
Cas. 69. 

64 C.J. p 248 note 67. 


15. No abuse of discretion 

In personal injury action arising 
out of intersection collision, time to 
he allowed for argument of case was 
matter for trial court's discretion, 
and such discretion was not abused 
in allowance of fifty-five minute 
argument—^Reed v. Craig, Ky., 244 
S.W.2d 733—64 CJ. p 248 note 68. 

16. No abuse of discretion 

Tex.—Glover v. Houston Belt & Ter¬ 
minal Ry. Co., Civ.App., 163 S.W. 
1063, reversed on other grounds. 
Com.App., 213 S.W. 697. 

64 aJ. P 248 note 69. 

17. No abuse of discretion 

Ill.—Elgin V. Nofs, 72 N.E. 48, 212 
Ill. 20. 

64 C.J. p 248 note 60. 

18. Ky.—^Louis P. Hyman & Co. v. 
H. H Snyder Co., 167 S.W. 146, 169 
Ky. 354. 

64 C.J. p 248 note 62. 

19. Ga.—^Port Wentworth v. Leavitt 
110 S.E. 686, 28 GcuApp. 82. 

20. Tex.—W. A. Lucas & Co. v. 
Thompson, Civ.App., 16 S.W.2d 123, 
affirmed, Com.App., 29 S.W.2d 1024. 

64 C.J. p 248 note 64. 

Two def endanta 

(1) Where personal injury action 
defendants were seeking indemnity 
and contribution from each other but 
were making common cause, there 
was no abuse of discretion In allow¬ 
ing each of defendants only thirty 
minutes to present his argument 
while allowing plaintiffs’ counsel fif¬ 
ty minutes to argue.—Aultman v. 
Dallas Ry. & Terminal Co., Tex. 260 
S.W.2d 696. 

(2) Allowance to plaintiff’s coun¬ 
sel, having two cases to present of 
one hour for argument to jury, and 
one-half hour to each of defendants’ 
counsels, is not an abuse of discre¬ 
tion.—^Brickell v. Fleming, Mo., 281 
S.W. 961. 

21 . U.S.—Chesapeake & O. Ry. Co., 
V. Richardson, C.C.A.Ohio, 116 F.2d 
860, certiorari denied 61 S.Ct 961, 
813 U.S. 674, 85 L.Bd. 1681. 

Ark.—^Missouri Pac. Ry. Co. v. Hood, 
131 S.W.2d 616, 198 Ark. 792. 

CaL—Rogers v. Foppiano, 72 P.2d 
239, 23 Cal.App.2d 87. 
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Colo.—Spears Free Clinic & Hospital 
for Poor Children v. Maier, 261 P. 
2d 489. 

Ga.—Dictograph Products v. Cooper, 
69 S.E.2d 821, 86 GajVpp. 421. 

Ill.—Nusbaum v. Pennsylvania R. 

Co., 90 N.E.2d 921, 840 IlLApp. 131. 
Kan.—Ooxpus Juris cited in Seely v. 
Board of Public Utilities of Kan¬ 
sas City. 57 P.2d 471, 474, 143 Kan. 
965. 

Ky.—Greathouse v. Mitchell, 249 S. 
W.2d 738. 

Mo.—Wood V. St Louis Public Serv¬ 
ice Co., 246 S.W.2d 807, 362 Mo. 
1108—Prague v. Eddy, 214 S.W. 2d 
621, 368 Mo. 327—^Hancock v. Kan¬ 
sas City Terminal Ry. Co., 100 S.W. 
2d 670, 339 Mo. 1287—Riley v. St 
Louis Public Service Co., App., 245 
S.W.2d 666—^Brunskill v. Farabi, 
App., 181 S.W.2a 649—Waeckerley 
V. Colonial Baking Co., 67 S.W.2d 
779, 228 Mo.App. 1185. 

Ohio.—^Bartlebough v. Pennsylvania 

R. Co., App., 78 N.B.2d 410, modi¬ 
fied on other grounds . 82 N.E.2d 8'68, 
150 Ohio St 887. 

Okl.—Grand River Dam Authority v. 

Audrain, 141 P.2d 97, 193 Okl. 65. 
Or.—Corpus Jnris dted in Walker v. 
Fenner, 227 P.2d 316, 821, 190 Or. 
542. 

Pa.—^Busch V. Benner, Com.Pl., 62 
IMontg.Co. 30. 

Tenn.—Stone v. O’Neal, 90 S.W.2d 
648, 19 Tenn.App. 512—Nashville 
Ry. & Light Co. V. Owens, 11 Tenn. 
App. 19. 

Tex.—Southwestern Greyhoimd Lines 
V. Dickson, Civ.App., 228 S.W.2d 
232, reversed on other grounds 236 

S. W.2d 116, 149 Tex. 699—Elmore 
V. Peavy, Civ.App., 148 S.W.2d 988 
—^Marvin Drug Co, v. Couch, Civ. 
App., 134 S.W.2d 356, error dis¬ 
missed, judgment correct—^Holder 
V. Martin, Ctv.Apa)., 131 S.W.2d 
166—(Massie v. City of Floydada, 
Civ.App., 112 S.W.2d 243. 

64 C.J. p 249 note 76—42 C.J. p 1289 
note 68. 

Bight to pursue own line of argument 
(1) Counsel in addressing Jury 
have constitutional right within legit¬ 
imate bounds to pursue own line of 
argument and methods of dealing 
with testimony.—Birmingham News 
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discretion in controlling, permitting, and restraining 
arguments of counsel,^^ and in determining the 
propriety of counsel’s argument.25 


ject, however, to the regulation of, and control by, 
the court,22 whose duty it is to confine arguments 
within proper bounds.23 The trial court has a large 


Co. V. Payne, 162 So. 116, 230 Ala. 
524. 

(2) The court cannot too narrowly 
circumscrihe the scope and latitude 
of arsTument, and counsel must be al¬ 
lowed within limits to draw their 
own conclusions and to express their 
argruments in their own way, provided 
they do not travel out of the record, 
or make use of unfair means to cre¬ 
ate prejudice in the minds of the 
Jurors.—News Employees Benevolent 
Soc. V. Agrricola. 200 So. 748, 240 Ala. 
668 . 

ArgnmeiLt held not improper 
Idaho.—tineas v. Union Pac. R. Co., 
241 P.2d 1173, 72 Idaho 390. 

Mo.—Couch V. St Louis Public Serv¬ 
ice Co., App., 173 S.W.2d 617. 

Tex.—^Larson v. Missourl-Kansas- 
Texas R. Co. .of Tex., Civ.App., 264 
S.W.2d 215, refused no reversible 
error—^Dallas Ry. & Terminal Co. 
V. Bishop, Civ.App., 203 S.W.2d 
661, error refused no reversible er¬ 
ror—^Hamilton v. First Nat Bank 
of O’Donnell, Civ.App., 155 S.W.2d 
626, error refused—^Burton v. Kir- 
byville State Bank of Klrbsnrille, 
av.App., 149 S.W.2d 1095, error 
dismissed, judgment correct 
82. Cal.—Rosenfleld v. Vosper, 195 
P.2d 530, 86 Cal.App.2d 687. 
m.—^Petrosky v. Great Atlantic & 
Pac. Tea Co., 105 N.E.2d 128, 346 
•Ill.App. 470. 

Iowa.—^Friedman v. Forest City, 30 
N.W.2d 752, 239 Iowa 112. 

N.J.—^Roberts Elec. v. Foundations & 
Excavations, 75 A,2d 858, B N.J. 
426. 

Ohio.—^BartLebough v. Pennsylvania 
R, Co., App., 78 N.E.2d 410, modi¬ 
fied on other grounds 82 N.E.2d 
853, 150 Ohio St 387. 

Or.—-Walker v. Penner, 227 P.2d 816, 
190 Or. 1542. 

Pa.—-Nestor v. George, 46 A.2d 469, 
864 Pa. 19—-Nalevanko v. Marie, 195 
A. 49, 328 Pa. 586. 

Tenn.—J. Avery Bryan, Inc. v. Hub¬ 
bard, 225 S.W.2d 282, 32 Tenn.App. 
648-^Stone v. O'Neal, 90 S.W.2d 
548, 19 Tenn.App. 512. 

Tex.—^Ramirez v. Acker, 138 S.W.2d 
1054, 134 Tex. 647—Ochoa v. Win- 
erlch Motor Sales Co., 94 S.W.2d 
416, 127 Tex. 642—Southwestern 
Greyhound Lines v. Dickson, dv. 
App., 228 S.W.2d 232, reversed on 
other grounds 236 S.W.2d 115, 149 
Tex. 699. 

Va.—Cohen v. Power, 32 S.B.2d 64, 
183 Va. 268-J’errell v. Norfolk & 
P. Belt Line R. Co., 184 S.E. 196, 
166 Va. 70. 

64 C.J. p 249 note 77. 

23. U.S.—Palmer v. Miller, C.C.A. 
Mo., 145 F.2d 926. 


Mass.—^Hess v. Boston Elevated Ry., 
24 N.E.2d 5<50, 304 Mass. >536. 

Ohio.—^Franklin v. Nowak, 4 N.E.2d 
232, 53 Ohio App. 44. 

Tex.—City of Dallas v. Andrews, 286 
S.W.2d 609, 149 Tex. 609—^Ramirez 

V. Acker, 138 S.W.2d 1064, 134 Tex. 
647—Southwestern Greyhound 
Lines V. Dickson, Civ.App., 228 S. 

W. 2d 232, reversed on other 
grounds 236 S.W.2d 116, 149 Tex. 
599. 

64 C.J. p 249 notes 77 [a], 78. 

24. U.S.—^Fierce v. Central Vermont 
Ry., C.CA-Vt, 79 F.2d 198, cer¬ 
tiorari denied Central Vermont Ry. 
V. Klerce. 66 S.Ct 162. 296 U.S. 
629, 80 L.Ed. 447 and Central Ver¬ 
mont Ry. V. Pearson, 66 S.Ct 162, 
296 U.S. 629, 80 L.Ed. 447—Fidelity 
Phenix Fire Ins. Co. of New York 
V. Vallone, CCAuTex., 74 P.2d 137, 
certiorari denied 65 S.Ct 636, 294 

U. S. 727, 79 L.Ed. 1257. 

Ark.—^Tri-State Transit Co. of Lou¬ 
isiana V. Westbrook, 180 S.W.2d 
121, 207 Ark. 270. 

Del.—Chandler v. Miles, 198 A. 576, 
8 W.W.Harr. 431. 

Ga.—Banks v. Kilday, 76 S.B.2d 642, 
88 Ga.App. 307—Black & White Cab 
Co. V. Clark, 19 S.E.2d 670, 67 Ga. 
App. 170. 

Ill.—Kaplan v. Stevens Hotel Corpo¬ 
ration, 54 N.E.2d 645, 322 Ill.App. 
697. 

Iowa.—^Friedman v. Forest City, 30 
N.W.2d 752, 239 Iowa 112—De Moss 

V. Brown Cab Co., 254 N.W. 17, 218 
Iowa 77. 

Mo.—^Hill V. St Louis Public Serv¬ 
ice Co., 221 S.W.2d 130, 369 Mo. 
220—^Burow v. Red Line Service, 
122 S.W.2d 919, 343 Mo. 60'5—Crews 
V. Kansas City Public Service Co., 
Ill S.W.2d 64, 341 Mo. 1090-^ones 
V. Kansas City, 76 S.W.2d 340— 
McClintock v. Terminal R. R. 
Ass’n of St Louis, App., 267 S.W. 
2d 180—^Riley v. St. Louis Public 
Service Co., App., 24*5 S.W.2d 666 
—^Koeppel V. Koeppel, App., 208 
S.W.2d 929—^F. A. Sander Real Es¬ 
tate & Inv. Co. V. Warner, App., 206 
S.W.2d 283—Graves v. May Depart¬ 
ment Stores Co., App., 153 S.W.2d 
778—^Benoist v. Drlveaway Co. of 
Missouri, App., 122 S.W.2d 86—Mil¬ 
ler V. Mutual Life Ins. Co. of New 
York, App., 79 S.W.2d 760—State 
ex rel. State Highway Commis¬ 
sion V. Ferbert App., 71 S.W.2d 
65. 

Or.—Goodale v. Hathaway, 39 P.2d 
678, 149 Or. 287. 

Tenn.—Hager v. Hager, 66 S.W.2d 
260, 17 Tenn.App. 143. 

Tex.—^Allen v. Texas & N. O. R. Co., 
Civ.App., 70 S.W.2d 768, error dis¬ 
missed. 


25. U.S.—Chesapeake & O. Ry. Co. 
V. Richardson, C.C.A.Ohio, 116 F. 
2d 860, certiorari denied 61 S.Ct. 
9'61, 813 U.S. 674, 86 L.Ed. 1631— 
Twachtman v. Connelly, C.C.A. 
Ohio, 106 F.2d 501. 

Ala.—Smith V. Reed, 39 So.2d 663, 252 
Ala. 107—^Birmingham News Co. 

V. Payne, 162 So. 116, 230 AJa. 524— 
Birmingham Electric Co. v. Mann, 
147 So. 166, 226 Ala. 379. 

Cal.—^RosenfieZd v. Vosper, 196 P.2d 
•530, 86 Cal.App.2d 687. 

Ind.—(Meeker v. Decker, 10 N.E.2d 
416, 104 Ind.App. 594. 

Iowa.—Johnson v. Kinney, 7 N.W. 2d 
188, 232 Iowa 1016, 144 A.L.R. 997. 
Kan.—^Taylor v. F. W. Woolworth 
Co., 98 P.2d 114, 151 Kan. 233. 

Minn.—^Tripplet v. Hernandez, 66 N. 

W. 2d 645. 

Mo.—Hilton V. Thompson, 227 S.W. 
2d 675, 360 Mo. 177—Sparks v. Aus- 
lander, 182 S.W.2d 167, 353 Mo. 
177—Jones v. Central States OU 
Co., App., 170 S.W.2d 163—How¬ 
ard V. Thompson, App., 157 S.W. 2d 
780—^Raymore v. Kansas City Pub¬ 
lic Service Co., App., 141 S.W.2d 
103—Goucher v. Woodmen Acc. Co. 
of Lincoln, Neb., 104 S.W.2d 289, 
231 Mo.App. 673—^Blaco v. Kansas 
City, App., -56 S.W.2d 1062. 

Ohio.—Abercrombie v. Roof, 28 N.B. 

2d 772, 64 Ohio App. 365. 

Or.—Walker v. Penner, 227 P.2d 816, 
190 Or. 542. 

Pa.—'Clark v. Essex Wire Corp., 63 
A.2d 36, 361 Pa. 60—Berry v. Heinel 
Motors, 56 A.2d 374, 162 Pa.Super. 
'62—^Warlong Glove Mfg. Co. v. 
Suravitz, Com.Pl., 4-3 Lack.Jur. 191. 
S.C.—^Estridge v. Metropolitan Life 
Ins. Co., 182 S.E. 834, 178 S.C. 310. 
Tenn.—J. Avery Bryan, Inc. v. Hub¬ 
bard, 226 S.W.2d 282, 32 Tenn.App. 
648—Stone v. O’Neal, 90 S.W.2(1 
548, 19 Tenn.App. 512, 

Tex.—^Burrow v. Davis, Civ.App., 226- 
S.W. 2d 199, refused no reversible 
error—Thornburg v. Manskey, Civ. 
App., 219 S.W,2d 720—National 
Life & Accident Ins. Co. v. Harris, 
Civ.App., 118 S.W.2d 838—Patter¬ 
son V. Puller, Civ.App., 110 S.W.2d. 
1230, error dismissed—^F. BC. Vahl- 
sing, Ina, v. Hartford Fire Ins. Co., 
Civ.App., 108 S.W.2d 947, error dis¬ 
missed—^Three States Telephone 
Co. V. Kirkwood, Civ.App., 61 S.W. 
2d 668. 

Va.—Cape Charles Flying Service v. 
Nottingham, 47 S.E.2d 540, 187 Va. 
444—Cohen v. Power, 32 S.E. 2d 64, 
183 Va. 268—Jarrell v. Norfolk &. 
P. Belt Line R. Co., 184 S.E. 196, 
166 Va. 70. 

The widest possible latitude should 
be allowed to the discretion exercised 
by trial court as to proper argument 
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The primary purpose of argument by counsel is 
to enlighten the jury so that they may render a cor¬ 
rect verdict,and counsel should not go beyond the 
scope of legitimate argument,27 and his arguments 
must be confined to the law and the evidence in the 
case imder consideration.^^ The propriety of par¬ 
ticular arguments must be determined in the light 
of the facts of the case, the conduct of the trial, 
and the arguments of opposing counsel.^^ The logi¬ 
cal propriety of counsels’ arguments is not a matter 
for the concern of the trial court.^O Counsel may 
indulge in impassioned bursts of oratory, or what 
he may consider oratory, as long as he introduces 
no facts not disclosed by tl^e evidence,^! and he 
may rise to picturesque language^^ or may resort 


to poetry.®* Moreover, it has been held that he 
may even shed tears during the argument, the only 
limitation on this right being that they must not be 
indulged in to such excess as to impede or delay 
the business of the court.®^ Mere exaggeration 
is not necessarily improper,®® and, if the evidence 
warrants it, he may make vituperative remarks or 
use inflammatory language.®® However, the liberty 
of argument must not degenerate into license,®^ and 
the trial judge should not permit counsel in his 
argument to indulge in vulgarities;®® he should, 
therefore, refrain from abusive,®® vituperative, and 
opprobrious language,^® or from indulging in in- 
vectives,^^ or from making any statements or re¬ 
flections which have no place in argument but are 


to jury.—Ho<ikada 7 v. Red lilne, 174 
P.2d 164, 86 U.fi.App.D.C. 1, 9 A.L 1 .R. 
2d *601. 

Arfirnments not on moxits 
WMle argruments that do not re¬ 
ly on merits of case are to be dis¬ 
couraged, it is within discretion of 
trial court to find that argument of 
counsel is not unfair and not prejudi¬ 
cial.—^Richards v. Miller North Broad 
Transit Co., 74 A.2d 562, 96 N.H. 272. 

Bisoretlon held not abused 

Gcu—West Lumber Co. of •Schnuck, 
69 S.E.2d 677, 86 Ga.App. 885. 

Tex.—Dyer v. fiterett, Civ.App., 248 
S.W.2d 234, error refused no re¬ 
versible error. 

86. Tex.—^Metropolitan Life Ins. Co. 

V. Butler, Civ.App., 149 S.W.2d 187, 
error dismissed. 

64 C.J. p 248 note 66. 

The personalities of trial oonnsel 
should not receive undue emphasis 
during a trial, and the court by alert, 
prompt, and firm control should pre¬ 
vent counsel on either side from over¬ 
stepping the bounds of propriety.— 
Bowen v. Mehoney Coal Corp., 10 N. 
T.S.2d 464, 266 App.Dlv. 486. 

87- Arlc.—Missouri Pac. R. Co. v. 

Hood, 181 S.W.2d 616, 198 Ark. 792. 
Tex.—J. L Case Co. v. Laubhan, Civ. 
App., 77 S.W.2d 678. 

Fair and honorable means 
Although an attorney is properly a 
partisan advocate, he must seek to 
gain favorable result for his client 
only by fair and honorable means.— 
Stassun v. Chapin, 188 A. Ill, 824 
Pa. 126. 

88. n.S.—Chesapeake & O. Ry. Co. v. 
Richardson, CCA-Ohlo, 116 r.2d 
8*60, certiorari denied 61 6.Ct 961, 
813 n.S. 674, 86 L.Bd. 1631. 

Tex.—^Ragsdale v. Ragsdale^ 179 S. 

W. 2d 291, 142 Tex. 476. 

64 C.J\ p 248 note 66. 

Comments on matters not in evidence 
or within issues generally see in¬ 
fra 9 181. 

88 C. J.S.—22 


Arguments to a Jury Should be fair 
and based on the evidence or on that 
which may be properly inferred from 
the evidence.—Haigler v. Logan Mo¬ 
tor Co., D.CMunA.pp., 86 A.2d 108. 
86. n.S.^Chapman v. Alton R. Co., 
C.CJLm.. 117 P.2d 669. 

D.C.—Haigler v. Logan Motor Co., 
Mun.App., 86 A.2d 108. 

Anticipation of Improper argument 
Where under local practice defend¬ 
ant's counsel makes first argument 
and plaintiff has closing, counsel for 
defendant may anticipate what will 
be said in plaintiff's argument, but 
has no right to anticipate that plain- 
tifCs counsel will indulge in improper 
argument and may not depiurt from 
path of legitimate argument, not¬ 
withstanding he has reasonable 
grounds for believing that plaintiff’s 
counsel will indulge in Improper ar¬ 
gument, but must protect client's 
rights by taking exceptions to im- 
I proper remarks.—Chicago & N. W. 
Ry. Co. V. Kelly, C.C.A.Mlnn., 84 F.2d 
569. 

30. Ala.—Alabama Power Co. v. 
Goodwin, 99 So. 168, 210 Ala. 657. 

31. Mich.—^Eihlers v. Barbeau, 289 
N.W. 241, 291 Mich. 628. 

Tex.—^Port Worth Hotel Co. y. Wag- 
goman, CivA^pp., 126 S.W.2d 678, 
error dismissed. Judgment correct. 
64 C.J. p 260 note 80. 

32. N.H—Norton v. Atlantic Gsno- 
sum Products Co., 143 A. 469, 83 N. 
H 407. 

33. Colo.—Colorado & S. Ry. Co. v. 
Chiles, 114 P. 661, 60 Colo. 191. 

34. Tenn.—Ferguson v. Moore, 89 S. 
W. 841, 98 Tenn. 842. 

64 C.J. p 260 note 83. 

35. Tenn.—Nashville Ry. & Light 
, Co. V. Owen, 11 TennApp. 19. 

64 O.J. p 260 note 84. 

36. Mo.—Ostertag v. Union Pac. R 
Co., 169 S.W. 1, 261 Mo. 467. 

64 C.X p 260 note 86. 

Appeal to passions and prejudices see 
infra S 187 et sea. 
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BpittMt. 

Counsel may denounce acts shown 
by the evidence or fairly deducible 
therefrom by the use of harsh words 
and epithets.—Texas & P. Ry. Co. v. 
Smith, Tex.ClvJLpp., 116 S.W.2d 1288, 
error dismissed. 

37. Iowa.—^Riggins v. Chicago, M. & 
St. P. Ry. Co.. 186 N.W. 866, 198 
Iowa 266. 

Ky.—Greathouse v. Mitchell, 249 S. 
W.2d 738. 

Aj^rnment Ohonld be decorous 

Counsel in trial of a case or else¬ 
where are officers of the court, and 
their arguments to juty should al¬ 
ways be decorous and not impair the 
impartial administration of justice.— 
Bruno V. Petrecca, 29 N.H.2d 638, 66 
Ohio App. 267. 

38. IlL—Stadler v. Chicago City Ry. 
Co., 159 ni.App. 617. 

‘Tlaanu" 

Counsel should not u^ecessarlly 
use the word "damn" in argument 
to the jury.—^Rhoden v. Peoria 
Creamery Co., 278 IlLApp. 462. 

39. IlL—^Franko v. Crosby, 278 HL 
App. 416. 

Or.—Corpus Jnxis cited in Walker 
V. Penner, 227 P.2d 816, 321, 190 
Or. 642. 

Tex.—^Richards v. Frick-Reid Supply 
Corp., Civ.App., 160 S.W.2d 282, 
error refused. 

64 C.J. p 260 note 88. 

Comments on parties, attorneys, and 
witnesses in general see infra 9 
185. 

Retaliatory statements generally see 
infra 9 194. 

40. m.—Franko v. Crosby, 278 Ill. 
App. 416. 

Or.—Corpus Jnrls cited in Walker 
V. Penner, 227 P.2d 816, 821, 190 
Or. 542. 

64 C.J. p 260 note 89. 

41. Or.—<kM:pus dtiris dted in 
Walker v. Penner, 227 P.2d 816, 
821, 190 Or. 642. 

Tex.—Lorenzen v. Keenan, CivA.pp., 
266 S.W.2d 839. 
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only calculated to cause prejudice.^2 Furthermore, 
he must avoid obscenity even though the evidence is 
of an indelicate nature.'^^ It is highly improper for 
him to boast of his own acts of professional mis- 
conduct.^4 

It is improper for counsel to make remarks sug¬ 
gestive of friendly relations with a member of the 
jury ,45 or to single out a particular juror and 
personally appeal to him,46 or to support his argu¬ 
ments by side questions to his client,47 or to re¬ 


iterate an argument held improper by the court.48 

Remarks of counsel which are intended merely 
as playful raillery and not for the purpose of in¬ 
fluencing or prejudicing the jury are not improp¬ 
er nor is it improper for counsel to compliment 
opposing counsel or fish for compliments for him- 
self.®6 It is an improper argument to ask the jury 
to place themselves in the shoes of a party and 
render such verdict as they would want rendered 
in case they were so situated^i 


4a. Ill.—Gregory v. Richey, 188 N.E. 
669, 807 m. 219—^Franko v. Crosby, 
278 IlLApp. 416. 

Minn.—^Manteulfel v. Theo. Hamm 
Brewing Co., 66 N.W.2d 310. 

N.T.—Marchant v. Fred P. French 
Management Co., 90 N.Y.S.2d 5. 
Or.>-Corpiis JvaiB cited in. Walker v. 
Fenner, 227 P.2d 816, 321, 190 Or. 
542. 

Appeals to passion or prejudice gen¬ 
erally see infra S 167. 

43. Tex.—^Texas Indemnity Ins. Co. 
V. Pemberton, Civ.App., 9 S.W.2d 
65. 

44. S.I>.— Kigali V. Dotson, 155 N-W. 
783, 86 S.D. 459, Ann.Ca8.1917A 
296. 

64 C.J. p 250 note 98. 

45. Mo.—^Mooney v. Terminal R. 
A8S*n of St Louis, 186 S.W.2d 450, 
363 Mo. 1080, certlorazl denied Ter¬ 
minal R, Ass’n of St Louis v. 
Mooney, 66 S.Ct 28, 326 U.S. 723, 
90 L.Ed. 428. 

Tex.—Traders & General Ins. Co. v. 
Hill, Civ.App., 104 S.W.2d 603, er¬ 
ror dismissed. 

Addxessiiig individual juxors by name 
The practice of addressing individ¬ 
ual jurors by name should not be 
indulged in trial of cases. 

Iowa.—^In re Maier's Estate, 20 N.W. 

2d 425, 286 Iowa 960. 

S.D.—Peters v. Hoisington, 37 N.W. 
2d 410, 72 S.D. 542, opinion ad¬ 
hered to 39 N.W.2d 667, 78 S.D. 
144. 

Tex.—^Dlxie Motor Coach Corporation 
v. Galvan, 86 S.W.2d 633, 126 T^. 
109. 

Conduct held not improper 
Fact that defendant's counsel in 
his argument in trust deed foreclo¬ 
sure suit called several jurors with 
whom he was acauainted by name, 
and told jury he was telling the 
‘‘God's truth," was not Improper.— 
Lubbock Nat. Bank v. Nickels, Tex. 
C1V.APP., 63 S.W.2d 764. 

46. Aria.—^Lane v. Mathews, 245 P. 
2d 1025, 74 Ariz. 201, reheard 251 
P.2d 303, 76 Ariz. 1. 

S.D.— Peters v. Hoisington, 87 N.W. 
2d 410, 72 S.D. 542, opinion adhered 
to 39 N.W.2d 667, 73 S.D. 144. 
Tex.—Traders & General Ins. Co. v. 
Hill, Civ.App., 104 S.W.2d 603, er¬ 
ror dismissed—pGiun v. Gulf, C. & 


S. P. R. Co., Civ.App., 89 S.W.2d 
465, reversed on other grounds 
Gulf, C. & S. P. R. Co. V. Giun, 116 
S.W.2d 693, 131 Tex. 648, 116 A.L. 
R. 796. 

64 C.J. p 250 note 94. 

CoUoqLuy with individual juror 
during argument is improper.—Hen¬ 
derson V. Union Pac. R. Co., 219 P.2d 
170, 189 Or. 146. 

Use of named juror as example 

In suit to set aside award of In¬ 
dustrial Commission, argument call¬ 
ing name of juror in comment on tes¬ 
timony addressed to jury and not 
particularly to juror named, and bas¬ 
ed on testimony of witness of adverse 
party who had used named juror as 
example in illustration of testimony 
as expert, was not error as against 
objection to personal attention called 
to particular juror.—Traders & Gen¬ 
eral Ins. Co. V. Hill, Tex,CivApp., 
104 S.W.2d 603, error dismissed. 

TTse of SUustratlou drawu from Ju¬ 
ror’s business 

Assignment of error, alleging that 
defendant's counsel singled out in 
argument to the jury one member 
thereof by name and drew an illus¬ 
tration from that member's business, 
was not well taken.—^Taylor v. Ross, 
App., 78 N.E.2d 395, reversed on other 
grounds 83 N.E.2d 222, 150 Ohio St 
448, 10 A.L.R.2d 377. 

Inviting guestlon by Juror 
In action for damages sustained by 
driver of automobile colliding with 
approaching automobile alleged to 
have been struck by defendant's 
skidding bus, where a juror, with 
permission of court asked defend¬ 
ant's witness whether metal on side 
of bus, if damaged, could be re¬ 
paired, so as to hide blemish, by 
using blowtorch, and, when witness 
answered in negative, stated that ju¬ 
ror had done so, subsequent inquiry 
by plaintiff’s counsel, without per¬ 
mission of court, as to whether such 
juror had any qeustions to ask plain¬ 
tiff’s expert witness on same point 
thereby invoking repetition of juror's 
former unsworn assertion, was im¬ 
proper.—^Anderson v. Santa Pe Trail 
Transp. Co., 161 P.2d 465, 107 Utah 
20 . 

47. Ark.—Yancey v. Bruce, 160 S.W. 
863, 109 Ark. 5G9. 
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48. S.C.—^Lemons v. Pilot Ins. Co., 
13 S.E.2d 278, 196 S.C. 297. 

49. Ark.—St Louis, I. M. & 3. R. 
Co. V. Evans, 137 S.W. 668, 99 Ark. 
69. 

64 C.J. p 250 note 96. 

50. Tex.—Commercial Standard Ins. 
Co. V. Noack, Civ.App., 45 S.W.2d 
798. 

51. Tex.—^Pambrough v. Wagley, 169 
S.W.2d 478, 140 Tex. 677—Texas 
Emp. Ins. Ass’n v. Thames, Civ. 
App., 252 S.W.2d 228, error refused 
no reversible error—^Ravel v. Cour- 
avallos, Civ.App., 245 S.W.2d 731 
—Kahn v. Green, Civ.App., 234 S. 
W.2d 131—City of Dallas v. John¬ 
son, Civ.App., 54 S.W.2d 1024. 

Va.—Seymour v. Richardson, 76 S. 

B.2d 77, 194 Va. 709. 

Asking jurors to place themselves 
in position of a party: 

As improper appeal to sympathy 
see infra § 191. 

As improper reference to damages 
see infra § 192. 

Axgiunent held not improper as vio¬ 
lation of text rule 

Tex.—^H. L. Butler & Son v. Wal¬ 
pole, Civ.App., 239 S.W.2d 663, er¬ 
ror refused no reversible error— 
Airline Motor Coaches v. Green, 
Civ.App., 217 S.W.2d 70, error re¬ 
fused no reversible error. 

Golden Buie 

(1) If argument merely asks ju¬ 
rors in substance to follow the Gold¬ 
en Rule, it is not improper.—Texas 
Emp. Ins. Ass’n v. Thames, Tex. Civ. 
App., 262 S.W,2d 228, error refused 
no reversible error. 

(2) Where price of diapers was 
not an issue in action to restrain use 
of trade-name, argument that if at¬ 
torney could get diapers for a few 
cents less than in another store, he 
knew that the jurors would do the 
same thing, was not a "Golden Rule 
argument.”—^Ravel v. Couravallos, 
Tex.Civ.App., 246 S.W.2d 731. 

Treat defendant as he treated plain- 

tur 

In malpractice action against 
physician treating patient suffering 
with retention of urine due to a 
stricture of the urethra, argument 
of patient's counsel that Jury should 
not show to physician any more con- 
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An argument directed to the effect of the jur^s 
verdict on other like claims has been held im- 
proper.52 A request in the presence of the jury 
that opposing counsel make certain concessions or 
admissions may be improper.^® It is improper to 
urge to the jury that an inference of an admission 
of liability be drawn from a strong contest on the 
question of damages.54 In an action agsdnst two 
defendants, it is improper for plaintiffs counsel to 
urge the jury to acquit one defendant and hold the 
other liable where the jury does not know that 
plaintiff and one defendant have already com¬ 
promised the claim.55 The trial court may prohibit 
counsel, whose associate is arguing the case to the 
jury, from making audible suggestions to such as¬ 
sociate during the argument.^® 

Particular scope of opening and closing argu^ 
ments. It is the duty of counsel having the burden 
of the issues to present the whole case as he relies 
on it in his opening argument,^^ and the opposing 
attorney may then discuss the propositions he has 
presented and present his own views of the case,®^ 
after which, in conclusion, counsel having the bur- 


TRIAL §§ 16»-170 

den should, in his reply, be confined to the points, 
grounds, and authorities exhibited but the fact 
that he is not confined to a strict reply to the argu¬ 
ments of opposing counsel is not a fatal error^® 
where it does not appear that he was permitted 
to wander from the issues in the case.®i When 
plaintiff has the close, he cannot complain that he 
was not allowed to anticipate and answer the de¬ 
fense in opening.®^ Where plaintiff in his closing 
raises a new point or argument, defendant may 
have the right to reply thereto.®^ Where counsel 
having the burden of the issues includes issues not 
presented in his argument in chief in his closing 
argument, the fact that the adverse party does not 
request the right to argue in answer thereto does 
not cure its impropriety.®^ 

§ 170. Propriety of Particular References, 
Comments, and Arguments 

The propriety of particular arguments, references, 
and comments is discussed infra §§ 171-194. 

Examine Pocket Parts for later cases. 


sideration on the trial than physician 
showed to patient, when physician 
*'took that big steel instrument and 
rammed it into*’ patient’s penis ’’and 
gouged a hole in it/* was merely an 
emphatic way of stating patient's 
contention concerning his alleged 
negligent treatment by physician, 
and was not reversible error.—^Piper 
V. Halford, 26 So.2d 264, 247 Ala. 530. 
.62. U.S.—Prevette v. U. S., C.C.A.N. 
C., 68 F.2d 112, certiorari denied 
54 S.Ct 633, 292 U.S. 622, 78 Li-Hd. 
1478. 

53. Mo.—Wilkerson v. Missouri Pac. 
R, Co., App., 69 S.W.2d 299. 

Matter previously admitted 
Action of plaintiff's counsel in re¬ 
questing defendant's counsel to ad¬ 
mit, in hearing of jury, that certain 
matters were true was not improper, 
where question merely called for ad¬ 
missions which had already either 
been made voluntarily by defendant's 
counsel, or in response to request pre¬ 
viously made without objection.— 
Biener v. St. Lrouis Public Service 
Co., MoApp., 160 S.W.2d 780. 

54. N.H.—Mann v. Peterson Motor 
Ehipress, 3 A.2d 827, 90 N.H 1. 

55. Tex.—McMullen v, Coleman, Civ. 
App., 136 S.W.2d 776, followed in 
McMullen v. Scott, 136 S.W.2d 779. 

56. Mich.—Hathaway v. Detroit, 
etc., R. Co., 88 N.W. 698, 124 Mich. 
610. 

57. Cal.—Ckxrpus Juris cited in 
Broadfoot v. Leather Supply Co.,. 
160 P.2d 52, 69, 70 Cal.App.2d 37. 

Xex.—Jackson v. Bdmondson, Civ. 
App., 129 S.W.2d 869, reversed on 


other grounds 151 S.W.2d 794, 136 
Tex. 405. 

64 C.J. p 248 note 69. 

Right to open and close see supra § 
48. 

Befenslve Issues 

Counsel for plaintiff need not argue 
defensive issues of defendant, but 
may leave such issues to defendant's 
counsel and reply thereto in closing 
argument.—Jackson v. Hdmondson, 
supra. I 

68. Fla.—Seaboard Air Line Ry. Co. 
V. Rents, 64 So. 20, 60 Fla. 449. 

68. Ga.—■Wynn v. Lee, 5 (Ja. 217. 
Tex.—'Anizan v. Paquette, Civ.App., 
113 S.W.2d 196, error dismissed— 
Republic Ins. Co. v. Dickson, Civ. 
App., 110 S.W.2d 642, error dis¬ 
missed—^Bender v. Mettler, Civ. 
App., 17 S.W.2d 182. 

Waiver 

VThere plalntifTs counsel In open¬ 
ing argument discussed the facts of 
the case generally without arguing 
any of the special Issues, defendant’s 
counsel did not waive the right to' 
have plaintiff’s closing argument con¬ 
fined to reply by declining to argue 
the case after court had told defend¬ 
ant’s counsel that whether or not he 
argued the case, permission would be 
given plaintiff's counsel to make a 
closing speech.—Republic Ins. Co. v. 
Dickson, Tex.CivApp., 110 S.W.2d 
642, error dismissed. 

Buie rarely honored 

The closing argument to jury 
should in strictness be a reply argu¬ 
ment, although this principle is hon¬ 
ored more in the breach than in the 
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observance.—Chandler v. Miles, 193 
A 576, 8 W.WJEIarr., Del., 431. 

60. m. —Kraaz v. Henke, 62 N.F.2d 
44, 326 niApp. 466—Fickerle v. 
Herman Seekamp, Inc., 274 IlLApp. 
310. 

Tex.—Republic Ins. Co. v. Hale, Civ. 
App., 69 S.W.2d 482, reversed on 
other grounds 99 S.W.2d 909, 128 
Ter. 616. 

64 C.J. p 249 note 72. 

Befarenoe to evidenoe not men* 
Honed in opening argument was held 
not Improper.—Ciunming v. AJLUed 
Hotel Corp., MoApp., 144 S.W.2d 177. 

61. V91s.—^EAime v. Omro, 6 N.^. 
838, 49 Wis. 371. 

62. N.Y.—’Ayrault v. Chamberlain, 
88 Barb. 229. 

63. Ind.—Indianapolis Rys. v. Boyd, 
68 H.H.2d 762, 222 Ind. 481, rehear¬ 
ing denied 64 H.m2d 272, 222 Ind. 
481. 

Illustration not a new point 

In action for injuries sustained by 
taxicab driver in collision with street 
car from opposite direction making 
left turn at intersection at which 
traffic was regulated by control sig¬ 
nals, counsel for taxicab driver, by 
referring in closing argument to ju¬ 
ry to a bus making a left turn at 
street Intersection in another city at 
which there were traffic signals and 
with which jurors were famHiar, did 
not advance a new argument or point 
to which counsel for street car com¬ 
pany was entitled to reply.—^Indian¬ 
apolis Rys. V. Boyd, supra» 

64. Tex.—^Bender v. Mettler, Civ. 
App., 17 S.W.24182. 
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§ 171. — Stating or Reading Law to Jury 
or to Court in Presence of Jury 

It Is not for counsel to Instruct the Jury as to the 
law, but It has ben held that he may state to the Jury 
what he believes the law to be as long as he does not 
misstate the law. 

It is for the court and not for counsel to instruct 
the jury as to the law,®5 and it has been held that 
neither party, is entitled to instruct the jury through 
the argument of. his counsel on a subject which 
should be covered by instructions by the court,®® 
and that it is improper for counsel to argue the 
law.®*^ On the other hand, it has been held that 
counsel may, in arguing the case to the jury, state 
the propositions of law on which he relies,®® and 


what he believes the law to be.®® It is proper for 
counsel to inform the court in the presence of the 
jury of his claim as to the law applicable to any 
issue in the case, provided it is done in a way which 
leaves the jury free to find the facts solely from the 
evidence introduced at the trial, and to reach a 
verdict on those facts and the law as expounded by 
the trial judge.^® In any event, it is not proper 
for counsel to misstate the law to the jury,7l or to 
encroach on the province of the court finally to 
state tile law to the jury ,'^2 or to state a proposition 
of law which is irrelevant to the case,*^® or to argue 
to the jury with respect to an issue which is not 
for determination by the jury, but by the court.'^^ 


6 5. Mo.—Stroh v. Johns, 264 S.W.2d 
304—Casto V. Railway Exp. Co., 
App., 219 S.W'.2d 276—State ex rel. 
State Highway Commission v. Bail¬ 
ey, 116 S.W.2d 17, 234 Mo.App. 168. 

N.M.—^Barfield v. Damon, 245 P.2d 
1032, 66 N.M. 515. 

Tex.—^Daniel Lumber Co. v. Settle- 
mire, Civ.App., 256 S.W.2d 922, er¬ 
ror refused no reversible error— 
City of Dallas v. Firestone Tire & 
Rubber Co., Civ.App., 66 S.W.2d 
729, error refused. 

Wyo.—Spriggs v. Cheyenne Newspa¬ 
pers. 182 P.2d 801, 68 Wyo. 416. 

64 C.J. p 251 note 3 [a]. 

In suit based on statute of forMgn 
states court properly refused to per¬ 
mit counsel, in argrument to Jury, to 
place their interpretation on foreign 
statute and decisions of supreme 
court of such state.—^Hlckok v, Her- 
rell, 10 N.E.2d 1012, 56 Ohio App. 
378. 

66. Mo.—Casto V. Railway Exp. Co., 
App., 219 S.W.2d 276. 

N.M.—Barfield v. Damon, 245 P.2d 
1032, 56 N.M. 515. 

67. Or.—^Mason v. Allen, 195 P.2d 
717, 183 Or. 638. 

Axguinent of counsel should be di¬ 
rected only to the facts 
Tex.—Daniel Lumber Co. v. Settle- 
mire, Civ.App., 256 S.W.2d 922, er¬ 
ror refused no reversible error. 

68 . Cal.— T>e Armas v. Dlckerman, 
239 P.2d 65, 108 Cal.App.2d 548. 

Tex.—Gillette Motor Transport v. 

Blair. Civ.App.. 136 S.W.2d 656, 

' error dismissed. Judgment correct 
64 C.J. p 251 note 99. 

Counsel have sight to argue whole 
case as well of law as of fact— 
Brown v. Vestal, 55 S.EL2d 797, 281 
N.C. 66. 

69. Ala.—Sovereign Camp, W. O. W., 
v. Stewart, 172 So. 278, 233 Ala. 
421. 

Mo.—^Bulkley v. Thompson, 211 S.W. 
2d 83, 240 MOA.PP. 588—Gillis v. 
Singer, App., 86 S.W.2d 352. 

Tex.—Pioneer Mut Compensation { 


Co. V. Diaz, 177 S.W.2d 202, 142 
Tex. 184—^Hough y. Grapotte, Civ. 
App., 59 S.W.2d 886, affirmed 90 3. 
W.2d 1090, 127 Tex. 144^Rowland 
V. State, Clv.App.. 65 S.W.2d 183, 
error dismissed. 

64 C.J. p 251 mote L 

70, U.S.—Baush Mach. Tool Co. v. 
Aluminum Co. of America, C.C.A. 
Conn., 79 P.2d 217. 

71. Ga.—Veazey v. Glover, 171 S.B. 
732, 47 Ga.App. 826. 

Ill.—Huff v. Cummings, 71 N.EL2d 
101, 330 IlLApp. 335—Sundguist v. 
Illinois Fire Ins. Co. of Peoria, 
26 N.E.2d 750, 305 IlLApp. 160. 
Mo.—State ex rel. State Highway 
Commission v. Bailey, 115 S.W.2d 
17, 234 Mo.App. 168—^Nelson v. 
Massman Const Co., 91 S.W.2d 623, 
231 Mo.App. 1, certiorari denied 
Massman Const Co. v. Nelson, 57 
S,Ct 82, 299 U:S. 669, 81 L.Bd. 419, 
rehearing denied 57 S.Ct. 114, 299 
U.S. 621, 81 L.Ed. 457. 

N.H.—^Morin V. Champlin, 48 A.2d 
772, 93 N.H. 422. 

Okl.—Cornell v. Morgan, 235 P.2d 
946, 205 Okl. 127. 

Tex.—J. S. Abercrombie Co, v. Del- 
comyn, 136 S.W.2d 978, 134 Tex. 
490—Washington Nat Ins. Co. v. 
Chavez, Civ.App., 106 6.W.2d 751. 
error dismissed—Indemnity Ins. 
Co, of North America v. Williams, 
C1VA.PP., 69 S.W.2d 619, reversed 
on other grounds 99 S.W.2d 905, 
129 Tex. 61—City of DaUas v. Fire¬ 
stone Tire & Rubber Co., Civ.App., 
66 S.W.2d 729, error refused—Hud¬ 
son Ins. Co. V. McKnight, Civ.App., 
68 S.W.2d 1088. 

64 C.J. p 251 note 2. 

Standard govaming oharga to Jury 
Statements of law In argument 
cannot properly be Judged by stand¬ 
ards governing charge to Jury. 

U.S.—Tashjlan v. Boston M. R. R., 

C.CJLN.H., 80 F.2d 820. 

Alai—American Surety Co. of N. T. 
v: Hooker, 68 So.2d 469, 36 Al€uApp. 
39, certiorari denied 58 So.2d 478, 
257 AU. 238. 


Ill.—^Hail V. Chicago & N. W. Ry. Co., 
110 N.E.2d 654, 849 IlLApp. 175— 
Menolasclno v. Superior Felt & 
Bedding Co., 40 N.E.2d 813, 313 UL 
App. 657. 

Mo.—^Bobbitt V. Salamander, 221 S. 
W.2d 971, 240 MoA.pp. 902—Payne 
V. Stott APP., 181 S.W.2d 161. 

S.C.—Peay v. Durham Life Ins. Co., 
193 S.E. 199, 185 S.C. 78. 

Tex.—Stemenberg v. Marshall, Civ. 
App., 257 S.W.2d 812, error refused 
no reversible errors—Northern Ins. 
Co. of New York v. Molloy, Civ. 
App., 146 S.W.2d 231, error dis¬ 
missed, Judgment correct 
Argumaut that automobila U In. 
heareiLtly dangerous was not a state¬ 
ment of a legal doctrine, but one of 
fact and was not improper.—Gaillard 
V. Boynton, C.CA..N.BL, 70 P.2d 552. 

72- Ark.—^Heard v. Farmers* Bank 
of Hardy, 296 S.W. 88, 174 Ark. 
194. 

64 O.J. p 251 note 8. 

Argumeut h^ not improper 
Tex.—Bewley Mills v. First Nat. 
Bank, Civ.App., 110 S.W.2d 201, 
error dismissed—Teston v. Root 
Civ.App., 95 S.W.2d 524, error re¬ 
fused. 

73- Mass.—^W. H. Ballard Co, v. 
Lipp, 192 N.E. 492, 288 Mass. 168. 

74L Kan.—clones v. Kansas City, 66 
P.2d 579, 146 Kan. 591. 

Ohio.—Jones v. Butler, 52 N,B.2d 
a47. 72 Ohio App. 835. 

Okl.—Grand River Dam Authority 
V. Graud-Hydro, 201 P.2d 225, 200 
Okl. 157, certiorari denied 68 S.Ct 
263, 382 U.S. 841, 92 L.Bd. 413, va¬ 
cated 68 S.Ct. 729, 383 U.S. 852, 92 
L.Ed. 113$, affirmed 69 S.Ct 114, 
835 U.S. 359, 98 L.SId. 64, rehearing 
denied 69 S.Ct 298, 335 U.S. 900, 
93 L.Ed. 435. 

Whether an action, is brought by 
the proper party is a question of 
law to be decided by tha court and 
it is Improper to argue such ques¬ 
tion to the Jury.—Jones v. Butler, 62 
N.E.2d 347, 72 Ohio App,. 885. 
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Counsel may state as much of the law, as he as¬ 
serts it to be, as will enable him to lay before the 
jury an intelligent idea of the force, effect, and bear¬ 
ing of the testimony on the case;*^® on the other 
hand, it has been held that he should not be per¬ 
mitted to discuss before the jury any points on 
which the court has decided,*^® or to criticize opin¬ 
ions on legal questions expressed by the court dur¬ 
ing the trial'^'^ or by the appellate court on a former 
appeal.*^® Coimsel may not, in his argument, ex¬ 
clude an issue properly yrithin the case,*^® or refer 
to rejected prayers for the purpose of influencing 
the conclusions of the jury on the facts in evi¬ 
dence.^® 

Reading law books or other decisions or cases. 
According to many decisions it is improper to per¬ 
mit counsel to read law to the jury,®i but according 
to others the court may, in its discretion, permit 
coimsel to read law to it in the presence of the 
jury,®2 if the law read be good law and relevant to 
the case.®® Whatever views may be held as to the 
propriety of permitting counsel to read law. to the 
jury from reported decisions or other law books, 
it is very generally held proper to refuse such 
permission,®^ and if the law is bad or not pertinent 


to the case, the reading thereof to the jury is er¬ 
ror.®® Reading from law books to the jury is ordi¬ 
narily not a fatal error, unless it appears that the 
jury were misled or the opposite party was prej¬ 
udiced thereby,®® particularly where the excerpts 
are in accordance with the law given by the court 
in its instructions.®^ Unless the facts read are such 
that they could not improperly influence the jury,®® 
it is not proper argument for counsel to read the 
facts of another case except for the purpose of 
properly appl 3 ring the law of that case to the one 
in hand.®® Thus, it is generally improper for coun¬ 
sel to read reported cases and compare the facts 
with those of the case at bar,®® or to read the facts 
in a reported decision as evidence of their existence 
in another case,®i or to read such portions of an 
opinion rendered on a motion for new trial in the 
same case as relate to the weight of the evidence or 
the credibility of the witnesses.®® 

Reading statute to jury. It has been held that 
it is not error to permit counsel to read an applicable 
statute to the jury,®® but it is not proper for counsel 
to read to the jury a statute not applicable to the 
case.®^ 


75 . Or.—Makino v. Spokane, P. & S. 
Ry. Co., 63 P.2d 1082, 166 Or. 817. 

64 C.J. p 261 note 4. 

76. Ky.—^Louisville Woolen Mills v. 
Kindgen, 231 S.W. 202, 191 Ky. 
668 . 

64 C.J. p 261 note 6. 

77. Minn.—Vondrashek v. Dlgrnan, 
274 N.W. 609, 200 Minn. 630. 

64 O.J. p 261 note 6. 

78. Minn.—^Martin v. Courtney, 88 XT. 
W. 603, 81 Minn. 112. 

79. Ohio.—Parker v. Mutual Life 
Ins. Co. of New York, 166 N.E. 231, 
23 Ohio APP. 636. 

64 C.J. p 261 note 8. 

80. Md.—^Maenner v. Carroll, 46 Md. 
198. 

81. Or.—Mason v. Allen, 196 P.2d 
717, 188 Or. 688—Makino v. Spo¬ 
kane, P. & S. Ry. Co., 68 P.2d 1082, 
166 Or. 317. 

S.C.—^Haynes v. Graham, 6 S.E.2d 
903, 192 S.C. 382. 

Va.—^Piccolo V. Woodford, 86 S.E.2d 
898, 184 Va. 432. 

64 C.J. p 262 note 11. 

82. Tex.—Sprlngheld Fire & Marine 
Ins. Co. V. Hubbs-Johnson Motor 
Co., avAjpp., 28 S.W.2d 1088, re¬ 
versed on other grounds, Com.App., 
42 S.W.2d 248. 

64 C.J. p 262 note 12. 

Reading of, or reference to, large 
verdicts in similar cases see Infra 
§ 178. 

Reference to prior proceedings In 
same case see infra 8 179. 


Beading ease in which Jurors inter, 
ested I 

In action by customer against com¬ 
pany operating store for injuries sus¬ 
tained In fall on steps in store build¬ 
ing, action of company’s counsel in 
argument to Jury in reading from 
several appellate court decisions, in¬ 
cluding one involving a certain cor¬ 
poration, and in referring to a form¬ 
er claim which customer had had 
against a power company, was not 
error, even though one of the Jurors 
was an employee of the corporation 
Involved in appellate court decision, 
and even though three of the Jurors 
were employees of power company. 
—^Ludwig V. J. J. Newberry CJo., 62 
S.B.2d 486, 78 Ga.App. 871. 

83. W.Va.—^Ray v. Chesapeake, etc., 

R. Co., 60 S.H. 418, 67 W.Va. 383. 

64 C.J. p 262 note 18. 

84. Ala.—City of Anniston v. Oliver, 
186 80 . 187, 28 Ala.App. 890. 

N.J.—^Independent .Stna Sprinkler 
Corporation v. Morris, 176 A. 102, 
114 N.J.Law 23. 

Tex.—Rowland v. State, CivAtpp., 66 

S. W.2d 138, error dismissed. 

64 CJr. p 262 note 14. 

85. S.C.—Key v. Carolina & N. *W. 
Ry. Co., 147 8M. 626, 160 S.C. 29. 

64 C.J. p 263 note 17. 

88 . Mo.—Hollenbeck v. Missouri Pac. 
R Co., 88 S.W. 723, 41 S.W. 887, 141 
Mo. 97. 

64 C.J. p 262 note 16. 
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87. Wash.—Gallagher v. Buckley, 72 
P. 79, 31 Wash. 380. 

W.Va.—^Ray v. Chesapeake, etc., R 
Co., 60 S.B. 413, 67 W.Va. 833. 

88 . N.C.—Conn v. Seaboard Air Line 
Ry. Co., 169 8 .B. 331, 201 N.C 167, 
77 A.L.R 641. 

64 C.J. p 268 note 19. 

89. Ala—City of Tuscaloosa v. Hill, 
69 So. 486, 14 AlaApp. 641. 

64 C.J. p 263 note 20. 

90. Mich.—^Phenix Ins. Co. v. Allen, 
11 Mich. 601, 88 Am.D. 766. 

04 CJ. p 263 note 21. 

91. N.C.—Horah v. Knox. 87 N.C. 483 
—^Mason v. Pelletier, 82 N.C. 40. 

•90. N.J.—Allaire’s Heirs v. Allaire, 
39 N.J.Law 118. 

93. Ala—Cox V. Bennett, 86 So.2d 
86 , 260 Ala 698. 

Cal.—^De Armas v. Bickerman, 239 
P.2d 66 , 108 Cal.App.2d 648—Cox v. 
City of Los Angeles, 228 P.2d 868 , 
100 CaI.App.2d 878. 

Ordinaaoe in. evideitoe 
Permitting attorney for plaintiff 
to read to Jury section of city ordi¬ 
nance fixing penalty for violation 
thereof was not error, where entire 
ordinance was admitted in evidence 
by parties’ stipulation.—^Eldwards v. 
Bodenhamer, 46 P.2d 202, 7 CaLApp. 
2d 306. 

94. Ala—Cox V. Bennett, 86 So.2d 
86 , 260 Ala 69$. 

Ark.—Chicago, R L & P. Ry. Co. v. 
Porterfield, 118 S.W.2d 276’, 106 
Ark. 839. 
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§ 172. -Reading or Commenting on 

Pleadings 

Counsel may read from, and comment on, the plead¬ 
ings to the Jury where the pleadings have been Intro¬ 
duced in evidence, but there Is conflict of authority as 
to the propriety of such argument where the plead¬ 
ings have not been put in evidence. 

While it has been* held to be improper for coun¬ 
sel in his argument to read to the jury the plead¬ 
ings or any portions thereof, it has also been held 
that the pleadings are available for every purpose 
of the trial, and even though not introduced in evi¬ 
dence, counsel has the right to read from, and 
comment on, the pleadings in his argument to the 
jury.®® It seems to be the general rule that, -where 
the pleadings are in evidence, counsel may read 
to the jury and comment on such parts thereof as 
they desire to,^*^ but there are decisions to the effect 
that, unless pleadings are in evidence, they should 
not be read to the jury in argument®® or commented 
on.®® In any event, the allegations of a pleading 
are admissions of record proper for the considera¬ 
tion of the jury and binding on the party making 
them, and may be read or referred to by opposing 
counsel in closing to the jury, although not intro¬ 


duced in evidence.^ 

Counsel is not entitled to read or comment on 
pleadings that have been -withdrawn® or stricken,® 
or that have been superseded by an amended plead¬ 
ing,^ unless the earlier pleading has been introduced 
in evidence.® Although it has been held that coun¬ 
sel may comment on the fact of an amendment,® 
it has also been held that he may not comment on 
the fact that an amended pleading containing an 
additional defense has been filed during the trial,^ 
or that the amendment limits the defense.® Where 
the complaint has not formally been offered in e-vi- 
dence, counsel may not comment on the fact that 
no answer has been filed,® or read from pleadings 
allegations to which exceptions have been sus¬ 
tained nor, where the issue is well defined, may 
he read to the jury extracts from the pleadings 
on the ground that his opponent, by failing to deny, 
admits a material allegation, which admission af¬ 
fects his credibility as a -witness on his own be- 
half.il Where there are several defendants, counsel 
for one of them may not comment on averments 
of the petition relating solely to another defendant 
as to whom a nonsuit has been granted.^® 


Cal.—Cox V. Oity of Iios Angreles, 223 
P.2d 868, 100 Cal.App.2d 378. 

Ga.—^Hdwaxds v. Watkins, 184 S.B. 
437, 52 Ga.App. 684. 
fiivaUd local law may not be read 
to Jury.—State, for Use of Emer¬ 
son, V. Poe, 190 A. 281, 171 Md. 584. 

95. Ill.-^Liocander v. Joliet & East¬ 
ern Traction Go., 225 IlLApp. 143. 

Miinn.—^Hork v. Minneapolis St Hy. 
Co., 268 N.W. 676, 198 Minn. 366. 
Pleadingrs are intended for the 
oonrt and not for the Jury ajtid ordi¬ 
narily should not be read to the Jury. 
—Johnston v. City of St. Louis, Mo. 
App., 138 S.W.2d 666. 

XTot error to refuse to permit counsel 
to read pleadings 

ni.— Handley v. Brh, 41 N‘.E.2d 222, 
314 ULApp. 207. 

Xt is better practloe not to read to 
Jury those portions of pleadings with 
which Jury is not concerned.—^Texas 
Employers Ins. Ass’n v. Poe, Tex., 
253 S.W.2d 645. 

96. W.Va—Bradfleld v. Board of Ed, 
of Pleasants County, S-e S.E.2d 512, 
128 W.Ta 228. 

Attorney’s fees 

The purpose of the Civil Proce¬ 
dure Rule providing, inter alia, for 
reading of pleadings to Jury, is no 
more than to set forth the order in 
which the different steps of a Jury 
trial are to be taken generally; and 
.such rule would have no application 
to inquiry as to propriety of permit¬ 
ting plaintiff in workmen's compensa¬ 
tion proceedings to read portion of 


petition wherein he alleged that he 
had agreed to pay his attorney one 
third of recovery.—Texas Emp. Ins. 
Ass'n V. Hatton, Tex., 266 S.W,2d 
848. 

97. Minn.—^Rappaport v. Boyer & 
GUfUlan Motor Co., 59 N.W.2d 802. 
Tex.—National Life & Accident Ins. 
Co, V. Robledo, Civ.App., 93 S,W.2d 
1198, error dismissed. 

64 C.J. p 253 note 26. 

9a Wash.—^Bass v. Logan, 48 P.2d 
210, 183 Wash. 1. 

64 O.J. p 263 note 27. 

99. Ky.—Louisville & N. Ry. Co. v. 

Hull, 68 S.W. 433, 24 Ky.L. 376. 
Wash ,—Bass v. Logan, 48 P.2d 210, 
183 Wash. 1. 

1. Ind.—Old First Nat. Bank A 
Trust Co. V, Scheuman, 13 N.E2d 
661, 214 Ind. 652, 119 A.L.R. 1166. 
Minn.—Corpus Juris quoted in. Hork 

V. Minneapolis St. Ry. Co., 258 N. 

W. 676, 677, 193 Minn, 866. 

64 aj. p 253 note 29. 

2- Ky.—Stephens v. Horn, 236 S.W. 
2d 963, 314 Ky. 752. 

Mo.—^Van dampen v. St Louis-San 
Francisco Ry. Co., 216 S.W.2d 443, 
358 Mo. 655. 

Ohio.—^Huntsman v. Chesapeake & 
O. Ry. Co., 81 N.E.2d 118, 82 Ohio 
App. 79. 

64 C.J. p 254 note 30. 
a Ga.—Sellers v. Sellers, 46 S.E.2d 
206, 76 Ga.App. 410. 

Tex.—^Traders & General Ins. Co. v. 
Belcher. Civ.App., 152 S.W.2d 526, 
error refused—Heard v. Heard, Civ. 
App., 272 S.W. 601. 
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I 4- Mo.—Wahl V. Cunningham, 56 a 
W.2d 1052, 332 Mo. 21. 

64 C.J. p 254 note 32. 

Comment on changes 
The fact that an amended declara¬ 
tion has been filed and allowed and 
that it differs in its allegations from 
original declaration is not subject 
of comment.—Stoney v. Soar, 76 N.B. 
2d 645, 322 Mass. 408. 

5. Minn.—^Hook v. Minneapolis St 
Ry. Co., 258 N.W. 676, 193 Minn. 
366. 

Mo.—^Van Campen v. St Louis-San 
Francisco Ry. Co., 216 S.W.2d 443, 
358 Mo. 665—Wahl v. Cunningham, 
66 S.W.2d 1052, 332 Mo, 1. 

Wash.—^Bussard v. Fireman's Fund 
Indem. Co., 267 P.2d 1062. 

6. Ga.—Purvis v. Atlanta Northern 
By. Co., 89 S.B. 571, 145 Ga. 617. 

7- Mass.—^Demelman v. Burton, 67 
N.B. 665, 176 Mass. 363—Taft v. 
Fiske, 5 N.E. 621, 140 Mass. 250, 54 
Am.R. 459. 

8. Ill.—^Tuckmaji v. Consldlne, 175 
ni.App. 613. 

9. N.C.—Smith v. Smith, 11 S.B. 
188, 106 N.C. 498. 

10. Tex.—Smith v. Boatman Sav. 
Bank, 20 S.W. 1119, 1 Tex.CIv.App. 
115. 

11. Colo.—Cook V. Merritt 25 P. 
176, 15 Colo. 212. 

12. Kan.—^North American Ry. 

Constr. Co. v. Patry, 61 P. 871, 10 
Kan.App. 55. 
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Where defendant pleads the general issue, and 
also makes a plea in confession and avoidance, it 
has been held improper for opposing counsel to 
argue that the plea in confession and avoidance 
was a binding admission of the allegations denied 
by the plea of the general issue.i3 it is also im¬ 
proper for counsel for plaintiff to dwell on defend¬ 
ant’s failure to plead contributory negligence, where 
such defense nefed not be specially pleaded.^^ More¬ 
over, a pleading in a collateral proceeding, not in 
evidence in the case before the jury, cannot be 
commented on.^® Where a pleading could only be 
legitimately used to establish a fact concerning 
which there is no controversy, the refusal of the 
court to permit the pleading to be read to the jury 
is not error.i® 

Where, by the provisions of a statute, pleadings 
are not evidence but their allegations are binding on 
the party making them, counsel cannot comment on 
a change of the pleadings by amendment,!^ but he 
may allude to any inconsistency on the part of a 
party or witness in relation to the pleadings.^^ A 
comment by Counsel on the absence of a certain 
plea is not necessarily improper but it is improp¬ 
er for counsel to disparage a plea of the statute of 
limitations,^® or to tell the jury that they could 
take the pleadings to the jury room and study their 
intricacies.21 It is also improper for counsel for 
plaintiff to read or comment on defendant’s offer, in 
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his answer, to confess judgment, where such con¬ 
fession is declared by statute not to be an admis¬ 
sion of the cause of action or of the amount to 
which plaintiff is entitled and is not allowed to be 
given in evidence.^^ Likewise, it is improper for 
counsel to explain a change in a pleading by refer¬ 
ring to facts not in evidence.^3 

§ 173. -Reading or Conunenting on In¬ 

structions Asked or Given 

Counsel may not lead the Jury to disregard the In¬ 
structions of the court, give Instructions on the law 
different from those given by the court, or mislead the 
jury as to the meaning of the Instructions. 

Counsel may base his argument on the instruc¬ 
tions of the court,24 but it has been hdd that coun¬ 
sel may not construe the instructions but may only 
comment on the facts in the light thereof,al¬ 
though it has also been said to be an elementary 
rulers that counsel may comment on the instruc¬ 
tions.^*^ In any event, coimsel may not lead the* juiy 
to disregard the instructions,^® criticize the law as 
stated by the court and indicate to the jury that they 
may disregard it,2® give instructions on the law 
different from the instructions given by the court,2® 
or mislead the jury as to the meaning of the instruc¬ 
tions.®^ 

Counsel is not entitled as of right to comment on 
those instructions which the court has only in¬ 
dicated its intention to give,®® or to predict what the 


13. Fla.—^Biscayne Beach Theatre v. 
Hill, 9 So.2d 109, 151 Fla. 1. 

14. Ohio.—^Klrtland v. Devenney, 18 
N.E.2d 421, 59 Ohio App. 887. 

15. E:an.—^Flfst Nat. Bank v. 

Juksch, 225 P. Ill, 115 Kan. 762. 

64 C.J. p 254 note 40. 

16. Ill.—^Howard v. Tedford, 70 HL 
App. 660. 

17. Mass.—Woodworth y. jhiller, 126 
N.m 781, 235 Mass. 443. 

64 C.J. p 254 note 43. 

18. Mass.—Woodworth v. Fuller, su¬ 
pra. 

64 C. J. p 254 note 44. 

19. Mo.—-Warren v. American Car & 
Foundry Co., 38 S.W.2d 718, 327 
Mo. 765. 

64 C.J. p 254 note 45. 
aa Tex.—^Blohm v. Krueger, Civ. 
App., 297 S.W. 696. 

21. Ill.—Watt V. IroQuols Auto Ins. 
Underwriters, 256 IlLApp. 210. 

Taking pleadings to jury room gen¬ 
erally see Intra $ 469. 

22. Ark.—^Bates v. Blocher, 1 S.W.2d 
11, 175 Ark. 891. 

23. Tex.—Texas Employers* Ins. 
Ass*n V. Howell, Clv.App., 104 S.W. 
2d 613. 


Comment on matters not In evidence 
generally see Infra S 181. 

24. Mo.—State ex rel. State High¬ 
way Commission v. Bailey, 115 S. 
W.2d 17, 234 iMo.App. 168. 

25. Ind.—Scott V. Scott, 24 N.E. 666, 
124 Ind. 66. 

64 C.J. p 255 note 56. 

26. Mo.—^Rhomberg v. Israel, 296 S. 
W. 860, 222 Mo.App. 238. 

27- Ky.—^Nashville, C. & St. iL. Ry. 
V. Williams, 147 S.W.2d 93, 285 
Ky. 211. 

Mo.—^Rhomberg v. Israel, 296 S.W. 

8*60, 222 Mo.App. 238. 

Tex.—Wright v. Texas & P. Ry. Co., 
Clv.App., 205 S.W.2d 415—Lewis 
V, Halbert, Clv.Apgp., 67 S.W.2d 430 
—Southwestern Telegraph & Tele¬ 
phone Co. V. French, Civ.App., 245 
S.W. 997. 

Inf exences and deductions 
Even though inferences drawn by 
counsel from -change and views ex¬ 
pressed by counsel are not correct, 
as long as they can be considered 
as Inferences or deductions, the lan¬ 
guage used In expressing them or 
the conclusions drawn do not so far 
exceed the limits of legitimate and 
permissible argument as to require 
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reversal of case.—^Massle v. City of 
Floydada, Tex.Clv.App., 112 S.W.2d 
243. 

28. Mo.—Graves v. May Department 
Stores Co., App., 163 S.W.2d 778. 

29. Or.—^Maklno v. Spokane, P. & 
S. Ry. Co., 63 P.2d 1082, 156 Or. 
317. 

64 C.J. p 255 note 62. 

30. Mo.—State ex rel. State High¬ 
way Commission v. Bailey, 116 S. 
W.2d 17, 234 Mo.App. 168. 

Argument held not Improper 
Tex.—Alpine Tel. Coup. v. McCall, 
Clv.App., 196 S.W. 2d 586, error 
refused no reversible error. 

81. Mo.—^Mann v. St. Louls-San 
Francisco Ry. Co., 72 S.W.2d 977. 
Argument held not improper 
Mo.—^Mann v. St. Louis-San Fran¬ 
cisco Ry. Co., supra. 

32. Ind.—^Blizzard v. Applegate, 77 
Ind. 516. 

Permlttiiig oounsel to read ar¬ 
gue instruotions before they are pass¬ 
ed on, while neither Indorsed nor con¬ 
demned, amounts to nothing more 
than permitting counsel to make a 
contention of his views on the law. 
—Smith V. Baggett, 118 So. 283, 
218 Al6L 227^64 C.J. p 255 note 67. 
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instructions will be;^^ but it has been held that 
it is not improper for counsel to inform the jury 
that the court will instruct them and to state what 
he thinks the charge will be.^^ It has also been 
held that counsel may not advise the jury that 
each party has offered instructions nor may he 
make deprecating remarks or allusions to instruc¬ 
tions offered by, or given, in behalf of, his ad- 
versary.86 It is not good practice for an attorney 
to read to the jury the instructions which he pro¬ 
poses to ask.57 Moreover, it is improper for coun¬ 
sel in his argument to the jury to state that he 
would not ask for instructions, and that the case 
was not one which needed instructions,or for 
counsel to base his argument on his opponent’s fail¬ 
ure to ask for or offer instructions.*® 

It has been held to be improper for the court to 
permit counsel to read the instructions to the jury 
instead of reading them itself but it has also been 
held that counsel may with the permission of the 
court read the charge to the jury,^i and it is not 
obligatory on the court to require counsel to read 
the whole, instead of a part, of a given instruction 
to the jury;42 and under the practice prevailing 
in some jurisdictions, written instructions submitted 
to, and marked given by, the court may be read to 
the jury by counsel.^* Counsel should not intimate 
to the jury which party prepared the charge given 
by the court.^^ The fact that one of plaintiff’s at¬ 
torneys wrote the charge which was given to the 
jury, and that he told the jury in his closing argu¬ 
ment that, if the charge did not contain a certain 
word, he was willing for them to find for defend¬ 
ant, will not warrant a reversal, where the instruc¬ 


tion contains such word.^S it is improper for coun¬ 
sel to discuss instructions given on a former trial 
between the same parties in a different action.^* 

Submission to jury; direction or failure to du 
rect verdict. It is improper for counsel to argue 
to the jury that the court by submitting an issue to 
the jury found in his favor with respect to that 
issue,^*^ or that the court would not have submitted 
the issue unless there was evidence to support it^* 
It is highly improper for counsel for plaintiff to 
argue that a' refusal by the court to direct a verdict 
indicates its view to be that the evidence justifies 
a recovery,^® and that they, the jury, are bound to 
think so too.*® However, where, in an action 
against two defendants, it is conceded that one of 
them is guilty of negligence and there is no ques¬ 
tion of contributory negligence, and the court di¬ 
rects a verdict in favor of one defendant, it is not 
improper for counsel for plaintiff to tell the jury 
that they must therefore return a verdict against 
the other defendant.*^ 

§ 174. — Reading or Commenting on Spe¬ 
cial Interrogatories or Special Issues 

Where special Interrogatories or Issues are sub¬ 
mitted to the Jury, counsel may comment on them and 
urge the Jury to answer them In specified ways, but It 
Is Improper for him to advise them as to the legal ef¬ 
fect of their answers. 

Where special interrogatories are submitted to 
the jury, counsel has the right to read such inter¬ 
rogatories to the jury and to comment on them.*® 
Thus, he may array the evidence necessary to be 
considered in answering them,** and explain what 
findings will support a general verdict.** Although, 


33. Or.—^Mason v. Allen, 196 P.2d 
717, 183 Or. 638. 

34. OEll.—^Mizns v. Mutual Ben. 
Health & Accident Ass*n, 48 17.E.2d 
79$, 319 IlLApp. 239. 

35. Ill.—Gardner v. Ohicaffo, L. S. 
& B. Ry. Co., 164 IlLApp. 178. 

64 O.J. p 2>55 note 64. 

36. Miss.—^trimer v. Pistole, 76 So. 
522, 116 Miss. 485. 

64 C.X p 256 note 65. 

37. Ill.—Jansen v. Grimshaw, 17 N. 
B. 860, 125 HI. 468. 

64 C.J. p 256 note 66. 

38. Ill.—-Illinois Steel Co. v. Paige, 
136 HLApp. 410, affirmed 84 N.B. 
239, 233 Ill. 31*3. 

39. Mo.—^Brown v. Terminal R, R. 
Ass*n of St. Louis, App., 85 S.W. 
2d 226, Quashed on other grounds 
State ex rel. Terminal R. Ass'n of 
St. Louis V. Hostetter, 119 S.W.2d 
208, 342 Mo. 874. 

40. Ark.—^Missouri Pac. R. Co. v. 


MaxweU, 109 S.W.2d 1264, 194 Ark. 
938. 

41. Cal.—^Boreham v. Byrne, 23 P. 
212, 83 Cal. 23. 

Ill.—Coyne v. Avery, 59 N.B. 788, 
189 Ill. 378. 

48. Ind.T.—Ward v. Bass, 69 S.W. 
879, 4 Ind.T. 291. 

43. Ind.—Scott V. Scott, 24 N.B. 
666 , 124 Ind. 66. 

64 C. J. p 265 note 60. 

44. Ohio.—Manchester v. Youngs¬ 
town Sheet & Tube Co., App., 46 N. 
B.2d 780. 

45. Tex.—Houston, etc., R. Co, v. 
Grych, 193 S.W. 703, 46 Tex.Civ. 
App. 439. 

46. HI.—Harris v. Miner, 28 Ill. 185. 

47. N.H.—Flssette v. Boston & 
Maine R. R., 96 A.2d 303, 98 QST.H. 
136. 

Tex.—[Frozen Poods Bxp. v. Odom, 
Civ.App., 229 S.W. 2d 92, refused 
no reversible error. 
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48. Tex.—Tucker v. Newth, Civ. 
App., 157 S.W.2d 1010, error re¬ 
fused—Gamer v. Winchester, Civ. 
App., 110 S.W.2d 1190, error dis¬ 
missed. 

49. Miss.—Overing v. Skrmetta, 67 
So.2d 606. 

64 C.J. p 255 note 72. 

50. Tex.—St Louis, B. & M. Ry. 
Co. v. Green, Clv.App., 183 S.W. 
829. 

51. Miss.—Gulf & S. I. R. Co. v. 
Carlson, 102 So. 168, 137 Miss. 613. 

58. Ind.—Yanosdol v. Henderson, 22 
IT.B.2d 812, 216 Ind. 240. 

64 C.J. p 255 note 76. 

53. Ind.—Vanosdol v. Henderson, su¬ 
pra. 

64 C.J. p 265 note 77. 

54 . Iowa.—Powell v. Chittlck. 56 N. 
W. 652, 89 Iowa 513. 

Mich.—^Zucker v. Kaxi>eles, 60 N.W. 
373, 88 Mich. 413. 
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there is some authority to the contrary,^5 it seems to 
be generally held that he may tell them how to an¬ 
swer them,5 6 as long as he does not inform the 
jury as to their purpose,^7 or the legal effect or re¬ 
sult of an answer ;58 thus he may not* say to the 
jury that such interrogatories were asked merely 
with a view ultimately of reversing the case in the 
event of an adverse judgment.^^ 

It is likewise improper for counsel to tell the jury 
that the interrogatories are a trap by which they 
should not be caught,®^ or to request the jury to 
give specific answers not supported by the evi¬ 
dence,or to make evasive answers to them,^2 
nor may he direct the jury to find their general 
verdict and answer the special interrogatories so 
that they may agree with their general verdict,®^ 


or where the jury have found a general verdict, 
and have failed to answer the special interroga¬ 
tories, and are sent badk for that purpose, to say 
that tihe special interrogatories are practically cov¬ 
ered by the general verdict.®^ It has been held 
to be improper to tell the jury which party prepared 
an interrogatory.®® 

Special issues submitted. Where a case is sub¬ 
mitted to the jury on special issues, counsel may 
comment on, and argue with respect to, the is¬ 
sues,®® and may properly advise the jury how, in 
his opinion, the issue submitted should be an- 
swered,®7 as long as the argfument is predicated on, 
and referable to, the evidence;®® but it is improper 
for him to tell the jury the legal effect of their 
answers®® or to cause the jury first to agree on the 


55. Ind.—Pittsburgh, etc., R. Co. v. 
Lightheiser, 78 N.R. 1033, 168 Ind. 
438. 

64 C.J. p 25‘6 note 79. 

56. Ill.—Wllllajcns v. Norman, 106 
N.K2d 378, 347 RLApp. 181. 

Kan.—Seely v. Board of Public Util¬ 
ities of Kansas City, 57 P.2d 471, 
143 Kan. 965. 

64 C.J. p 256 note 80. 

67. Wash.—Snider v. Washington 
Water Power Co., 120 P. 88, 66 
Wash. 598. 

68. N.D.—^Perderer v. Northern Pac. 
Ry. Co., 42 N.W.2d 216, 77 N.D. 169. 

Wls.—Bailey v. Bach, 44 N.W,2d 
63li 257 Wis, 604—^Pecor v. Home 
Indemnity Co. of New York, 291 
N.W. 313, 234 Wls. 407. 

64 C.J. p 256 note 82. 

69. m.—^BUmrod Coal Co. ▼. Beck¬ 
with, 111 ni-App. 379. 

60. Ind.—^Pape v. Hartwig, 55 N.B. 
271, 23 Ind.App. 333. 

64 C.J. p 256 note 84. 

61. Rl.—Schlesinger v. Rogers, 80 
I11.APP. 420. 

N.M.—Vigil V. Atchison, T. & S. F. 
Ry. Co., 215 P. 971, 28 N.M. 581. 

62. Kan.—^Bank of Pleasanton v. 
Howard, 293 P. 407, 131 Kan. 616. 

63. Ind.—Southern Indiana R. Co. v. 
Fine, 72 N.E. 589, 168 Ind. 617. 

Mich.—tMitchell v. Perkins, 64 N.W. 
2d 293, 334 QSdich. 192. 

64. Mich.—^Braasell v. Minneapolis,, 
etc., R. Co., 59 N.W. 426, 101 
Mich. 6. 

65. Ill.—Williams v. Norman, 106 N. 
B.2d 378, 347 Ill.App. 181. 

66. Tex.—Sugarland Industries v. 
Dally, 143 S.W.2d 931, 135 Tex. 532 
—Connor v. Heard & Heard, Civ. 
App., 242 S.W.2d 205, error refused 
no reversible error—^Dallas Ry. 5b 
Terminal Co. v. Bishop, Civ.App., 
203 S.W.2d 651, error refused no 
reversible error—Employers ’ Mut 
Liability Ins. Co. v. Norman, Civ. 


App., 201 S.W.2d 620, error refused 
no reversible erroi>—White Cabs v. 
Moore, Civ.App., 199 S.W.2d 202, 
reversed on other grounds 203 S.W. 
2d 200, 146 Tex. 101—^Metropolitan 
Life Ins. Co. v. Butler, Civ.App., 
149 S.W.2d 187, error dismissed 
Reasonable latitude must be allow¬ 
ed counsel in arguing case submitted 
on special Issues.—^Texas & N. O. R. 
Co. V. McGinnis, 109 S.W.2d 160, 130 
Tex. 338. 

Improper arguments of oonnsd b»- 
coxne more slgniflcant when made in 
cases submitted on special issues, 
since submissions are designed to 
elicit impartial fact findings on is¬ 
sues made before jury without re¬ 
gard to whether jury believed that 
one party or other may be entitled to 
Judgment.—^Trinity-Universal ' Ins. 
Co. V. Maxwell, Tex.Clv.App., 101 S. 
W.2d 606, error dismissed. 

67. Tex.—^Pegues v. Dilworth, 132 
S.W.2d 582, 134 Tex. 169—Texas 
& N. O. R, Co. V. McGinnis, 109 
S.W.2d 160, 130 Tex. 338—Texas 
Livestock Marketing Ass'n v. Rog¬ 
ers, CivA.pp., 244 S.W.2d 859, error 
refused no reversible error—^Bur¬ 
row V. Davis, Civ.App., 226 B.W, 
2d 199, refused no reversible error 
—^Airline Motor Coaches v. Curry, 
Civ.App., 191 S.W.2d 98, refused 
for want of merit—Saladiner v. 
Polanco, Civ,App., 160 S.W.2d 531, 
error refused—Imperial Underwrit¬ 
ers V. Dillard, Civ.App., 14f6 S.W. 
2d 1106, error refused—Newlin v. 
Smith, CivJLpp., 142 S.W. 2d 610, 
reversed on other grounds 150 S. 
W.2d 233, 136 Tex. 260—Presley v. 
Wilson, Civ.App., 126 S.W,2d 654, 
error dismissed, judgment correct 
—^Texas Employers' Ins. Ass'n v. 
Crosby, Civ.App., 123 SwW.2d 743— 
Geistmann v. Schkade, Clv.App., 
121 S.W.2d 494—National Life & 
Acc. Ins. Co. V. Harris, Civ.App., 
118 S.W.2d 838—North River Ins. 
Co. V. Newton, Civ.ALpp., 118 S.W.2d 
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634—^International-Great Northern 

R. Co. V. Pence, Clv.App., 113 S.W. 
2d 206, error dismissed—City of 
Winters v. Bethune, CivA.pp., Ill 

S. W.2d 797, error dismissed—Gulf 
States Security Life Ins. Co. v. 
Edwards, Clv.App., 109 S.W.2d 1126, 
error dismissed—^Phoenix Refining 
Co. V. MuUer, Civ.App., 109 S.W.2d 
766, error dismissed—^Bates v. J. 
D. McCollum Lumber Co., Clv.App., 
107 S.W.2d 1107—^Texas Employers* 
Ins. Ajss'n v. Rowell, Civ.App., 104 
S.W.2d 613—Miller v. Wyrick, Civ. 
App., 96 S.W.2d 253, error dismiss¬ 
ed—American Grocery Co. v. Abra¬ 
ham, Civ.App., 94 S.W.2d 1231, er¬ 
ror dismissed—Dallas Railway & 
Terminal Co. v. Price, Clv.App., 94 
S.W.2d 884, affirmed 114 S.W.2d 
869, 131 Tex. 319—^Texas Co. v. 
Gibson, Civ.App., 88 S.W.2d 757, 
reversed on other grounds 116 S. 
W.2d 686, 131 Tex. 598—Texas Life 
Ins. Co. V. Plunkett, Civ.App., 75 
S.W.2d 313—Galbraith-Foxworth 
Lumber Co. v. Gemeth, Civ.App., 
66 S.W.2d 471, error dismissed— 
Commercial Standard Ins. Co. v. 
Caster, Clv.App., 69 S.W.2d 931, re¬ 
versed on other grounds Norton v. 
Caster, 81 S.W.2d 487, 126 Tex. 48 
—^Amberson v. Paramount Famous 
Lasky Corporation, Civ.App., 59 S. 
W.2d 876. 

64 C.J. p 256 note 89. 

68 . Tex.—City of Winters v. Beth¬ 
une, Civ.App., Ill S.W.2d 797, er¬ 
ror dismissed. 

69. Tex.—^Texas & N. O. R. Co. v. 
McGinnis, 109 S.W.2d 160, 130 Tex. 
338—^Robinson v. Lovell, Civ.App., 
238 S^W.2d 294, error refused no 
reversible error—^Pacific Emp. Ins. 
Co. V. Barnett, Civ.App., 230 S.W. 
2d 331, refused no reversible error 
—^Burrow v. Davis, Clv.App., 226 
S.W.2d 199, refused no reversible 
error—Panhandle & Santa Fe Ry. 
Co. V. Ray, Clv.App., 221 S.W.2d 
936—Arando v.. Higglna Clv.App., 
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result and then answer the issues so as to accom¬ 
plish that result.*^® Informing the jury of the legal 
effect of their answers to the special issues will not 
be fatal where the special issues submitted are 
such that men of ordinary intelligence would be 
presumed to know the legal effect of their an¬ 
swers and hence no injury could result.*^^ It is 
proper for counsel to advise the jury to answer the 
issues with care and to avoid inconsistent an¬ 
swers,but it is improper for him to state that 


the special issues had been made complicated so as 
to confuse the jury.*^® A statement by counsel to 
the jury that the way they answered any one of 
the questions might determine the case is not im- 
proper.74 It has also been held that counsel may 
state that the failure of the court to submit a cer¬ 
tain special issue showed that he had withdrawn the 
question and that he had limited the recovery to 
another issue, when such is the fact.*^® 


220 S.W.2d 291, refused no reversi¬ 
ble error—Texas Emp* Ins. Ass*n 
V. Goines, Civ.ATO., 202 S.V5r.2d 
487, error refused no reversible er¬ 
ror—^Pacific Emp. Ins. Co. v. Gasre, 
Civ.App., 199 S.W.2d 637, refused 
no reversible error—^Fort Worth & 
D. C. Ry. Co. V. Kiel, Civ.App.. 195 
S.W.2d 405, error refused no re¬ 
versible error—^Hod^es v. Alford, 
Civ.App., 194 'S.W.2d 293—Airline 
Motor Coaches v. Curry, Civ.App., 
191 S.W.2d 98, refused for want of 
merit—^aladlner v. Polanco, Civ. 
App., 160 S.W.2d 631, error refused 
—^Imperial UnderwriterB v. Dil¬ 
lard. Civ.App., 146 S.W.2d 1105, 
error refused—^Martinez v. Pena, 
Civ.App., 139 S.W.2d 837, error 
dismissed, judgrment correct—Gil¬ 
lette Motor Tk^ansport v. Blair, Civ. 
App., 136 S.W.2d 666, error dismiss¬ 
ed, judgment correct—^McMullen v. 
Coleman, Civ.A<pp., 135 S.W.2d 776, 
followed in McMullen v. Scott, Civ. 
App., 185 S.W.2d 799—^Texas Em¬ 
ployers' Ins. Ass'n v. Crosby, Civ. 
App., 128 S.W.2d 743—Ward v. 
Brown, Civ.App., 122 S.W.2d 384— 
Robinson v. State, Civ.App., 109 
S.W.2d 569—^Burke v. New Eng¬ 
land Fire Ins. Co., Civ.App., 106 
S.W.2d 1090, reversed on other 
grounds New England Fire Ins. Co. 
V, Burke, 128 S.W.2d 19, 133 Tex. 
17-5—Washington Nat. Ins. Co. v, 
Chavez, Civ.App.. 103 S.W.2d 761, 
error dismissed—^Texas Employers’ 
Ins. ABs’n v. Rowell, Civ.App., 104 
S.W.2d 613—^Texas Indem. Ins. Co. 
V. Montgomery, Civ.App., 100 S.W. 
2d 385, error dismissed—^Paschall 
V. Gulf, C. & S. F. Ry. Co., Civ. 
App., 100 S.W.2d 183, modified on 
other grounds Campbell v. Pas- 
chall, 121 S.W.2d 693, 132 Tex. 226 
—Williams v. Safety Cas. Co., Civ. 
App,, 97 S.W.2d 729, reversed on 
other grounds 102 S.W.2d 178, 129 
Tex. 184—Continental Oil Co. v. 
Barnes, Civ.App., 97 S.W.2d 494, 
error refused—^Napier v. Mooney- 
ham, Civ.App., 94 S.W.2d 564, er¬ 
ror dismissed—Kasch v. Anton, 
Civ.App., 81 S.W.2d 1097—^Parsons 

V. City of Athens, Civ.App., 78 S. 

W. 2d 1098—^Ramming v. Halstead, 
Civ.App., 77 S.W.2d 920, error dis¬ 
missed—Skipper V. Jackson, Civ. 
App., 77 S.W.2d 917—J. I. Case 
Co. V. Laubhan, Civ.App., 77 S.W. 


2d 678—Bankers' Life Co. of Des 
Moines, Iowa, v. Butler, Civ.App., 
73 S.W.2d 664—^Texas Employers’ 
Ins. Ass'n v. Phillips, Civ.App., 62 
S.W. 2d 313, error dismissed—Can¬ 
non Ball Motor Freight Lines v. 
Grasso, Civ.App., 69 S.W.2d 337, 
affirmed Grasso v. Cannon Ball 
Freight Lines, 81 S.W.2d 482, 126 
Tex. 164—Commercial Standard 
Ins, Co. V. Walls, dvApp., 66 S. 
W.2d 244. 

64 C. J. p 2*56 note 90. 

Argument held Improper 

Tex.—Ward v. Brown, Civ.App., 122 
S.W.2d 684—North River Ins. Co. 
V. Newton, Civ.App., 118 S.W.2d 
634—^Bankers’ Life Co. of Des 
Moines, Iowa, v. Butler, Clv.App., 
73 S.W.2d 664. 

Argument held not improper 

Tex.—^Dallas Ry. & Terminal Co. v. 
Baughman, Civ.App., 243 S.W.2d 
233—^Alpine Tel. Corp. v. McCall, 
Civ.App., 195 S.W. 2d 686, error re¬ 
fused no reversible error—^Evans 
V. Renfroe, Civ.App., 170 S.W.2d 
636, error refused—^Pure Oil Co. v. 
Crabb, Civ.App., 131 S.W.2d 962, 
error refused—Patterson v. Peel, 
Civ.App., 149 S.W.2d 284, error re¬ 
fused, certiorari denied 62 S.Ct 297, 
314 U.S. 686, 86 L.Ed. 549, rehear¬ 
ing denied 62 S.Ct. 411, 314 U.S. 
715, 86 L.Ed. 670—Newlin v. Smith, 
Civ.App., 142 S.w.2d 610, reversed 
on other grounds 160 S.W.2d 233, 
186 Tex. 260—Tounger Bros. v. 
Moore, Civ.App., 136 S.W.2d 780, 
error dismissed, judgment correct 
—Indemnity Ins. Co. of North 
America v. Garsee, Civ.App., 64 
S.W.2d 817. 

70. Tex,—^Texas & N. O. R. Co. v. 
McGinnis, 109 S.W.2d 160, 130 Tex. 
338—Saladiner v. Polanco, Civ. 
APp., 160 S.W.2d 331, error refused 
—Southern Underwriters v. 
Thompson, Civ.App., 127 S.W.2d 
389, error dismissed—North River 
Ins. Co. V. Newton, Civ.App., 118 
S.W. 2d $34—^Traders & General Ins. 
Co. V. Offield, Civ.App., 106 S.W.2d 
369, error dismissed. 

71. Tex.—^Burrow v. Davis, Civ.App., 
226 S.W.2d 199, refused no reversi¬ 
ble error—^Pacific Emp. Ins. Co. v. 
Gage, Civ.App., 199 S.W.2d 687, 
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I refused no reversible error—(Fort 
Worth & D. C. Ry. Co v. Kiel, 
Civ.App., 195 S.W.2d 406, error re¬ 
fused no reversible error—South¬ 
ern Underwriters v. Weddle, Civ. 
App., 118 S.W.2d 1008, error dis¬ 
missed by agreement—^Federal Un¬ 
derwriters Exchange v. Coker, Civ. 
App., 116 S.W.2d 922, error dis¬ 
missed—Skipper v. Jackson, Civ. 
App., 77 S.W.2d 917—Texas Em¬ 
ployers' Ins. Ass'n v. Phillips, Civ. 
App., 62 S.W.2d 313, error dis¬ 
missed. 

64 C.J. p 266 note 91. 

Ziegal elfeot of answers h^d not ob- 
vlons 

Tex.—^Tex€LS Employers' Ins. Ass'n 

V. Phillips, Civ.App., 62 S.W. 2d 313, 
error dismissed. 

Statement on voir dire 
Plaintiff's counsel, by mentioning 
in voir dire examination of the panel 
the things that were contended for by 
respective parties and that the court 
would submit those special issues, 
and that if the party who made the 
claim did not offer substantial evi¬ 
dence on the point, the jury would an¬ 
swer the Question against him, did 
not violate the rule against inform¬ 
ing jury of effect their answers to 
special issues would have on the 
judgment—^Fort Worth & D. C. Ry. 
Co. V. Kiel, Tex.Civ.App.. 195 S.W.2d 
406, error refused no reversible er¬ 
ror. 

72. Tex.-rO'ackson v. Edmondson, 
Civ.App., 129 S.W.2d 369, reversed 
on other grounds 151 S.W.2d 794, 
136 Tex. 405. 

Counsel’s argument pointing out 
answers which might he conflictiiig 
but not disclosing what the effect of 
the answers would be was not mis¬ 
conduct.—^Yellow Cab Co. v. Under^ 
wood, Tex.Civ.App., 144 S.W.2d 291, 
error dismissed, judgment correct. 

73. Tex.—^Texas Co. v. Gibson, 116 
S.W.2d *686, iSl Tex. 698—Panhan¬ 
dle & Santa Fe Ry. Co. v. Ray, Civ. 
App., 221 S.W.2d 936, error refused 
no reversible error. 

74. Tex.—Gulf Refining Co. v. 
Youngblood, Civ.App., 23 S.W. 2d 
622. 

75. Tex.—La Grone v. Chicago, R. 
I. & G. Ry. Co., Civ.App., 189 S. 

W. 99. 
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§ 175. -Reading Affidavits, Depositions, 

or Transcript of Stenographer’s 
Notes 

It is within the sound discretion of the trial court 
to permit, or to refuse to permit, counsel to read to the 
Jury from a transcript of the stenographer’s notes. 

It is within the sound discretion of the trial court 
to permit, or to refuse to permit, counsel in his 
argument to read matter to the jury from a tran¬ 
script of the stenographer’s notes.*^® However, it 
is improper to allow him to read from the tran¬ 
script of the testimony given on a former trial^^ 
unless such transcript has been introduced into evi¬ 
dence in the present trial but it is not improper 
for counsel in his argument in calling attention to 
alleged discrepancies between the testimony of a 
witness in the present trial and that given at a 
former trial to read from the minutes of the testi¬ 
mony at a former trial and then state his version 
of that given in the present action.*^® 

Reading affidavits and depositions. It is within 
the discretion of the court to grant or to refuse 
permission to counsel to read to the jury from 
depositions of witnesses which have been read in 
evidence.®® Where there is a sharp dispute between 
counsel representing the respective parties as to 
what the deposition contained, the court should 
permit it to be read to the jury in order to settle 
such controversy.®^ It has been held not to be 
error for counsel to read an affidavit to the jury 
during his argument where the court did not per- 

76. Minn.—Westllng v. Holm, 68 N. 

W.2d 252—Coxpiifl JtirUi olted in 
Aasen v. Aasen, 36 N.W.2d 27, 228 
Minn. 1. 

N.D.—Hoffer v. Burd, 49 N.W.2d 282, 

78 flSr.D. 278. 

Wash.—Corpus Juris quoted lu Gep- 
hart V. Stout, 118 P.2d 801, 8016, 11 
Wash.2d 184. 

64 O.jr. p 256 note 95. 

BouhtfUl propriety 
Any practice whidh, after close of 
the evidence, has purpose of creatingr 
a primary impression of facts bn 
minds of Jurors is of doubtful pro¬ 
priety, but, nevertheless, readinsr of 
portions of transcript of testimony 
to Jury by counsel is permitted.— 

Aasen v. Aasen, 86 N.W.2d 27, 228 
Minn. 1. 

Fortlou of testimony of witness 

Action of trial court in permitting: 
plaintiiTs counsel to read to Jury 
a portion of testimony of certain wit¬ 
ness from court reporter's transcript, 
over defendant's objection that whole 
of evidence of the witness should be 
read, was not abuse of ^scretlon, in 
view of cautionary admonition that 
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mit it to be read at the time it was introduced in 
evidence.®® It is not error to refuse to permit the 
reading of an affidavit which has not been intro¬ 
duced in evidence.®® 

§ 176. -Reading or Stating Scientific Au¬ 

thorities to Jury; Other Books or 
Publications 

As a general rule, It Is not proper for counsel to 
read to the Jury from books of science and medicine 
which have not been Introduced as evidence. 

Although it has been held that reading to the jury 
from books of science, art, or purely technical 
knowledge, necessary for an accurate apprehension 
of any matter, as have been shown by the evidence 
of experts to be standard authority may be allowed 
or refused by the trial court in its discretion,®^ 
as a general rule, the reading of books of medicine 
and science which have not been introduced in 
evidence to the jury is not allowable®® unless the 
court cautions the jury that they are not authority 
but are read merdy for the purpose of illustra¬ 
tion;®® and error in reading to the jury from a 
medical book is not cured by sustaining an objec¬ 
tion to the question whether the witness had read 
the extract.®*^ 

On the other hand, it is not improper for counsel 
in his argument to re-read questions from a stand¬ 
ard medical work where they are the same as the 
questions he had propounded to an expert witness.®® 
The court has a wide discretion to permit counsd 

83. Mo.—^Rutledgre v. Weisenborn, 
App., 142 S.W.2d 884. 

84. Conn.—Cervino v. Coratti, 41 A. 
2d 95, 131 Conn. 618. 

Ky.—Tanner v. Sanders, 56 S.W.2d 
718, 247 Ky. 90. 

85. Mo.—Stokes v. Godefroy Mfg. 
Co., 85 S.W.2d 434. 

S.C.—^LaCount v. General Asbestos 
& Rubber Co.. 192 S.E. 2*62, 184 
S.C. 232. 

Tex.—^Texas Indemnity Ins. Co. v. 

Allison, Clv.App., 75 S.W.2d 999. 
64 C.J. p 267 note 4. 

86. Ind.—Cory v. SUcox, 6 Ind. 39. 
64 C.J. p 257 note 6. 

87. Iowa.—Htzkom v. Oelweln, 120 
N.W. 686, 142 Iowa 107, 19 Ann. 
CAs. 999. 

Cure of counsel's misconduct grener- 
ally see infra 9 197. 
xro obJeotloiL 

Where counsel reads from a stand¬ 
ard authority without objection, the 
error is not fatal.—Byers v. Nash¬ 
ville, etc., R. Co., 29 S.W. 128, 94 
Tenn. 345. 

88. Idaho.—Cochran v. Gritman, 208 
I P. 289, 84 Idaho 654. 


Jurors were Judges as to testimony 
of witness.—Gephart v. Stout, 118 P. 
2d 801, 11 Wash.2d 184. 

77. Cal.—ShafC v. Baldwin, 236 P. 
2d 634, 107 Cal.App.2d 81. 

64 C.J. p 257 note 96. 

78. R.I.—^Podrat v. Narragansett 
Pier R. Co., 78 A. 1041, 82 R.I. 265. 

79. Mich.—Gagush v. Hoeft, 171 N. 
W. 437, 176 N.W. 170, 208 Mich. 
147. 

80. N.D.—^Blackorby v. Ginther, 158 
N.W. 854, 34 N.D. 248. 

64 C.J. p 257 note 99. 

SeposltloiL iLOt formally Introduoed 
in evidettce 

Permitting counsel's reading in aj> 
gfument of excerpt from deposition 
not formally introduced in evidence 
was within discretion of trial court 
where excerpt had been read to de¬ 
fendant personally while on witness 
stand.—Gravemann v. Huncker, Ma 
APPm 71 B.W.2d 59. 

81. Ark.—Wells Fargo & Co. Ex¬ 
press V. W. B. Baker Liumber Co., 
171 S.W. 132, 115 Ark. 142. 

82. Ky.—^Ada Coal Co. v. Liinville, 
153 S.W. 21, 152 Ky. 2. 
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to quote from books of science by way of illustra¬ 
tion, as long* as nothing is introduced as evidence 
which may affect the jury.^d The reading from 
books of statements of facts and opinions with 
respect to the case on trial is error.*® While the 
practice is not to be commended, it is not error for 
the court to permit counsel to read from a magazine 
article criticisms of the character of business in 
which defendants are engaged,or to read articles 
from newspapers,** the substance of which could 
properly have been stated by counsel; but it has 
also been held that newspaper articles which are 
not admissible as evidence may not be read to the 
jury, and their designation as arguments does not 
render such use permissible.** 

§ 177. -Exhibits and Illustrations 

Counsel may show exhibits and articles in evidence 
to the Jury and may use diagrams and calculations not 
in evidence in his argument to the Jury. 

Exhibits and articles in evidence may be shown 
to the jury by counsel.*^ The court may also permit 
plaintiff*s counsel to invite plaintiff to come closer 
to the jury so that they may view and inspect 
facial scars,*® and may permit counsel in opening 
his case,** or in closing his case in argument be¬ 
fore the jury,**^ to use a diagram, the jury being 
informed that the diagram is not evidence,** or to 
make or refer to calculations,** although such dia¬ 
grams and calculations have not been put in evi- 

89. Ohio.— hegg t. DraJse, 1 Ohio 
286. 

Tex.—-Wade v. De Witt, 20 Tex. 398. 

90. Ohio.—^New Jerusalem Church 
Gen. Convention v. Crocker, 7 Ohio 
Cir.Ct. 827, 4 Ohio Cir.Dec. 619. 

91. Mo.—^Minter v. Bradstreet Co., 

73 S.W. 668, 174 Mo. 444. 

98. N.T.—-Williams v. Brooklyn El. 

R. Co., 10 N.T.S. 929, 57 Hun 691, 
reversed on other grounds 26 N.B. 

1048, 126 N.T. 96. 

93. Ill.—Goad V. Grissom, 67 N.B.2d 
614, 324 IlLApp. 128. 

94- Ky.—Edwards v. Whitley City 
Sales, 246 S.W.2d 1018. 

96. Iowa.—^Mizner v. Lohr, 288 N.W. 

584, 213 Iowa 1182. 

96. N.T.—Hill V. Watkins Water, 
etc.. Corners, 28 N.T.S. 806, 77 
Hun 491, dismissed 44 N.E. 1106, 

160 N.T. 647. 

97. Pa.—^BCagan v. Carr, 48 A. 688, 

198 Pa. 606—^Panaccio v. Coastal 
Tank Lines, Com. PI., 87 DeLCo. 

394. 

64 C.J. p 268 note 18. 

98. Miss.—Clisby v. Mobile, etc., R. 

Co., 29 So. 918, 78 Miss. 987. 


dence. If counsel claims that the diagram he de¬ 
sires to use before the jury in making his opening 
statement is correct and offers to show by witnesses 
that it is correct, it is error to deny him the right 
to use the diagram in making his opening statement, 
and such error is not cured by the admission of the 
diagram during a subsequent portion of the trial 
on proof of its correctness.^ 

Illustrations. The court will not too narrowly 
criticize counsel's illustrations as long as they are 
reasonable,* since counsel is not bound by the 
evidence in giving examples in order to clarify his 
theory and contentions;* however, illustrations 
which have no bearing in any way on the questions 
at issue are improper.^ The court may, in its dis¬ 
cretion, permit counsel to make use of physical ob¬ 
jects in illustrating his remarks to the jury.® 

§ 178. -Reference to Similar Cases and 

Verdicts Therein 

it Is Improper for counsel In argument to the Jury, 
or to the court In the presence of the jury, to refer to 
the amounts awarded by the verdicts In similar cases. 

It is improper for counsel in argument to the jury 
or to the court, in the presence of the jury, to refer 
to verdicts in similar cases and state the amount of 
damages awarded, and that such verdicts had been 
sustained by the courts,® or to read to the jury re¬ 
ports of cases showing recovery of large verdicts 

5. N.H.—Williamson v. Derry Elec¬ 
tric Co., 196 A. 266, 89 N.H. 216. 

64 C. J. p 267 note 14. 

Carpet on courtroom floor 
In action for injuries sustained 
when plaintiff entering defendant's 
office on business errand on rainy day 
slipped and fell on linoleum floor, ar¬ 
gument of plaintiff's counsel that de¬ 
fendant should have placed a strip 
of carpet on its floor such as was 
on courtroom floor was not error, as 
against contention that counsel there¬ 
by introduced evidence through him¬ 
self as a witness.—Williamson v. 
Derry Elec. Co., 196 A. 265, 89 N.H. 
216. 

6. Ga.—Central of Georgia Ry. Co. 
V. White, 175 6.E. 407, 49 Ga.App. 
290—^Huckabee v. Grace, 173 fl.E. 
744, 48 Ga.App. 621. 

Tenn.—^Tubb v. Boyd, 18 TennA.pp. 
432. 

64 C.J. p 258 note 26. 

Propriety of argument with reference 
to damages generally see Infra 9 
192. 

Xf it Is apparent from verdict that 
Jury were not influenced thereby, 
verdict will be permitted to stand.— 
Finn v. Adrian, 63 N.W. 614, 98 Mich. 
604. 

64 C.J. p 258 note 28. 


xrse of blackboard 

In injury action, use by counsel of 
plaintiff of figures placed on black¬ 
board to illustrate claims of plaintiff 
for damages was not error, where 
blackboard had been placed in court¬ 
room for use of all counsel and had, 
by well known custom, been used for 
many years.—Haley v. Hockey, 103 
N.T.S.2d 717, 199 Misc. 512. 

99. Cal,—Mastro v. City of San’ Die¬ 
go, 62 P.2d 407, 17 Cal.App.2d 881. 
64 C.J. p 258 note 20. 

1. Mich.—^Battishill v. Humphreys, 
81 N.W. 894, 64 Mich. 494. 

2. Ala.—^Pacific Mut. Life Ins. Co. of 
California v. Marks, 161 So. 548, 
230 Ala. 417. 

Tex.—^PCrd Motor Co. v. Whitt, Civ. 

App., 81 S.W. 2d 1092, error refused. 
64 C,J. p 2-58 note 22. 

3. TT.S.—^Tashjian v. Boston 6b M. R. 
R., C.C.A.N.H., 80 F.2d 320. 

Minn.—^Nelson v. Twin City (Motor 
Bus Co., 68 N.W.2d 661. 

64 C.J. p 2*58 note 23. 

4. Ala.—Pacific Mut. Life Ins* Co. 
of California v. Marks, 161 So. 543, 
280 Ala. 417. 

Mich.—Sergeant v. Grand Rapids & I. 
Ry. Co., 164 N.W. 500, 198 (Mich. 
985. 
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in similar cases.*^ A mere reference to another 
similar suit involving one of the parties to the 
present action, the result not being mentioned, is not 
error.S It is improper to inform the jury that in 
a companion case the reviewing court held that the 
evidence supported a recovery.^ 

§ 179. - Comments on Prior Proceedings 

in Cause 

Prior proceedings in the case, not Introduced In evl- 
dence, cannot be made use of by counsel In argument 
to the Jury. 

Matters shown by the files, not pertaining to the 
trial at bar, and not brought before the jury in 
connection with it, cannot be made use of in argu¬ 
ment thus, it has been held to be improper for 
counsel to read the record of facts shown by an 
affidavit for change of venue and to comment there- 
on,^^ or to state to the jury what appeared in af¬ 
fidavits for a continuance,^^ although as to the lat¬ 
ter there is also authority to the contraiy.^^ More¬ 
over, it is generally held to be improper for counsel 
to inform the jury as to the result of a former 
trial,^^ or on an appeal from a judgment of a 
justice's court to acquaint the jury with the result 
of the trial below,i5 or to state what the rulings 
on a particular point were on a previous trial,or 
to read to the jury in the concluding argument 
the charge delivered by the judge on such trial,^^ 
or to read to the jury records or opinions in other 
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cases out of proceedings in which the cause at 
bar originated.^5 

Likewise, it is improper for him on the second 
trial to read the opinion and mandate of the ap¬ 
pellate court,^® or to read an opinion of the supreme 
court affirming an order granting a new trial,20 
or to read to the jury the opinion of the supreme 
court on a question of fact in the same case and 
to remark that the supreme court said that the 
testimony on the first trial tended to show the 
fact,2i or on retrial to read a discussion from the 
opinion on the former appeal as to whether, under 
the facts then presented, plaintiff was negligent as 
matter of law,22 or to state to the jury that there 
was want of unanimity in the appellate court in its 
decision on appeal from the former judgment,23 
or to state that a former judgment was reversed on 
a technicality and that defendant was preparing to 
appeal from any judgment which might be ren- 
dered,2^ or to make abusive remarks concerning 
a decision of the supreme court on a former appeal 
of the same case.25 

It is improper for counsel to inform the jury 
that the action was originally instituted against two 
defendants, and that the court had directed a verdict 
in favor of one and allowed the action against the 
other to proceed.28 It is likewise improper for 
cotmsel on the trial of a condemnation case before 
a jury to read and comment on the report of the 


7. N.T.—^B€Lgrully V. Mortiingr Jour¬ 
nal Assoc., 66 N.T.S^ 605, 88 App. 
Div. 522. 

64 C.J. p 258 note 27. 

8. S.C.—Holden V, Cantrell, 84 S.B. 
826, 100 S.O. 265. 

9. Ga.—^Louisville & H. R. Co. v. 

Patterson, 49 S.B.2d 218, 77 Ga. 
App. 406. ' 

10. Miss.—Corpus Juris quoted iu 
Gulf, Mobile & Northern R. Co. v. 
Weldy, 14 So.2d ‘840, 84'8, 195 Miss. 
845. 

Vt.—Blaisdell v. Davis, 48 A. 14, 72 
Vt. 296. 

11. Ark.—Kansas City, etc., R Co. 
V. Sokal, 82 S.W. 497, 61 Ark. 180.- 

64 C.J. p 25<8 note 82. 

18. Ill.—^Proctor v. Lon? Transp. 
Co., 72 N.B.2d 446, 881 I11A.PP. 
112 . 

64 O. J. p 258 note 88. 

13. Iowa.—Hanners v. McClelland, 
87 N.W. 889, 74 Iowa 818. 

64 C.J. p 269 note 34. 

14. Tex.—(Federal Underwriters Bx- 
chansre v. Bickhazn, 157 6.W.2d 8*56, 
188 Tex. 128—^Looney v. Traders & 
General Ins. Co., Civ.App., 281 S.W. 
2d 785, refused no reversible error. 


Xu arjumeut 

Generally, it is improper for coun¬ 
sel in argrument to Jury to inform 
jury concerningr result of a former 
trial.—Corpus Juris quoted iu Gulf, 
Mobile & Northern R Co. v. Weldy, 
14 So.2d 840, 343, 19'5 Miss. 845— 
64 C.J. p 259 note 36. 

15. Miss.—Corpus Juris quoted iu 
Gulf, Mobile & Northern R Co. v, 
Weldy, 14 So.2d 840, 843, 195 Miss. 
345. 

64 O.J. p 259 note 37. 

16. Mich.—Bulen -v. Grangrer, 25 N. 
W. 188, 68 Mich. 274. 

Reply to aoousatiou 
Allowing: Insured to read In evi¬ 
dence small portion of trial judgre's 
opinioh in former suit in federal 
court to show that particular issue 
was not tried therein, and to remove 
imputation of counsel’s unfairness, 
was not error.—^Friedman v. Mary¬ 
land Casualty Co., 71 S.W.2d 491, 
228 Mo.App. 680. 

17. Pa.—^Butler v. Slam, 50 Pa. 466. 

18. Mich.—Coming: v. Woodin, 8 N. 
W. 572, 46 Mi<^ 44. 

64 C.J. p 259 note 40. 

19* U.S.—Baush Mach. Tool Co. v. 
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AJuminum Co. of America, C.C.A. 
Conn., 79 P.2d 217. 

64 C.J. p 269 note 41. 

Coustruotiou of opiniou 
Refusal to allow counsel to make 
argrument to Jury with respect to 
their construction of opinion of ap¬ 
pellate court on former appeal was 
not error.—^Hopka v. Forbes, 21 P.2d 
218, 142 Or. 684. 

9a Iowa.—Clark v. Iowa Cent. Ry. 
Co., 144 N.W. 382, 162 Iowa 680, 
Ann.Cas.l916B 457. 

64 C.J. p 259 note 42. 

21. (Mich.—Laug:hlin v. Grand Rap¬ 
ids St. R Co., 44 N.W. 1049, 80* 
Mi<ai. 154. 

28. N.BL—Olney v. Boston, eta, R. 

Co., 59 A. 887, 73 N.H. 86. 

64 O.J. p 259 note 44. 

23. Pa.—Philadelphia Trust, etc., 
Co. V. Philadelphia, etc., R Co., 85- 
A. 688, 177 Pa. 88. 

24. Ky.—^Illinois Cent. R Co. v. 
Jolly, 84 S.W. 880, 119 Ky. 462, 27 
Ky.L. 118. 

25. Minn.—Martin v. Courtney, 88 
N.W. 593, 81 Minn. 112. 

26. Ill.—Uh?ls V. Old Ben Coal Gorp., 
281 IU.APP. 254. 
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viewers appointed to assess the damages,or, 
where the court has sustained opposing counsel’s 
objection to a view, to comment on counsel’s ob- 
jection.28 In an action of libel, it has been held 
improper to read to the jury the decision of another 
judge in overruling a demurrer to the complaint 
to the effect that the writing complained of ap¬ 
parently charges a breach of trust.29 

On the other hand, it is not error for cojinsel 
to state that the case has been to the supreme 
court,30 or that there was a previous trial where 
the references do not go to the extent of telling the 
jury the result of the trial or amount of the ver- 
dict,3i where the latter statement is a mere restate¬ 
ment of matter stated by opposing counsel,^2 or 
where the verdict is correct,^^ or unless there 
would otherwise be a failure of justice.24 An al¬ 
lusion to a former verdict when made in legitimate 
cross-examination is not improper.36 It has been 
held not to be improper for counsel in argument. 


88 C.J.S. 

in order to lend color to his conclusions, to tell the 
'jury that he was connected with the first trial of 
the case.2fi Where the findings in a former case 
between the parties are admitted in evidence, it is 
proper for counsel to refer to the matters covered 
by them.27 

§ 180. -Reference to Protection of Party 

by Insurance or Other Indemnity 

Unless the matter Is within the Issues and the evi¬ 
dence, It Is generally held to be highly Improper for 
counsel to advise the Jury directly or by Insinuation that 
the defendant is covered by Insurance or has indemnity 
against any verdict rendered. 

Unless the matter is properly within the issues 
and evidence, 39 it is generally held to be highly 
improper for counsel in argument to advise the 
jury directly or by insinuation that defendant is 
covered by insurance or has indemnity against any 
verdict rendered.39 Where, over the objection of 


27. Ind.—Goodwine v. Evajis, 33 N. 
E. 1031, 134 Ind. 262. 

28. Oa.—Southern Ry. Co. v. Alex¬ 
ander, !2 S.E.2d 219, d9 Ga.App. 852. 

29. U.S.—^Press Pub. Co. v. McDon¬ 
ald, N.T., 63 F. 238, 11 C.C.A. 166, 
26 L.R.A. -63, ajaarmed 73 F. 440, 
19 C.C.A. 616, certiorari denied 16 
S.Ot. 1206, 163 U.S. 700, 41 L.Bd. 
320. 

30. Wis.—Smith v. Nippert, 48 N. 
W. 253, 79 Wis. 186. 

31. Mo.—(Shields v. Kansas City 
Rys. Co., 264 S.W. 890. 

64 C.J. p 269 note 61. 

32. Wis.—Olson V. Sol verson, 38 N. 
W. 329, 71 Wis. 663. 

33. Mo.—^Beatty v. Clarkson, 83 fi. 
W. 1033, 110 Mo.App. 1. 

34. HI.—Chicago, etc., R. Co. v. Dil¬ 
lon, 15 N.E. 181, 123 Ill. 570, 6 
Am.S.R. 659. 

64 C.J. p 260 note 54. 

35. Idaho.—^Duthie v. Shepherd, 188 
P. 919, 22 Idaho 683. 

64 C.J. P 260 note 65. 

30. Mo.—^Bishop V. Brittain Inv. Co., 
129 S.W. 668, 229 Mo. 699, Ann. 
Cas.l912A 868. 

37. Cal.—GJurich v. Fieg, 129 P. 
464, 164 Cal. 429, Ann.Cas.l916B 
111 . 

38- Ky.—Breslin v. Blair, 60 S.W. 

2d 837, 249 Ky. 178. 

Mont.—Garden City Floral Co. v. 

Hunt, 265 P.2d 362. 

N.H.—XT. S. Fidelity & Guaranty Co. 
V. (Minault, 72 A.2d 161, 98 N,H. 
168. 

Tex.—GrandstafC v. T. E. Mercer, 
Teaming and Trucking Contractor, 
Civ.App., 227 S.W.2d 372, refused 
no reversible error—^Indemnity 


Ins. Co. of North America v. Gar- 
see, Civ.App., 64 S.W.2d 817. 

64 C.J. p 260 note 69. 

Questioning Jurors on voir dire with 
respect to interest in insurance 
companies: 

In general see Juries § 275 c. 
Propriety of conduct of counsel see 
supra S 1*61. 

Showing or suggestion of insurance 
or other indemnity during conduct 
of trial in general see supra § 63. 
Action for benefit of insurance com¬ 
pany 

Where style of action by adminis¬ 
trator was amended to show that 
administrator was suing for benefit 
of liability insurance company as its 
interest might appear, but plaintiff's 
counsel declared in opening state¬ 
ment that action was for benefit of 
widow and son, withholding from 
Jury the fact that action was also 
for benefit of insurance company, 
was improper but not fatal.—^Nor¬ 
folk & P. B. X/. R. Co. V. Jones, 82 
S.E.2d 720, 183 Va- 636. 

Admission of liability 
In action against police officer for 
false arrest, statements made by 
plaintiff’s counsel emphasizing bond¬ 
ing company’s role in the litigation 
constituted reversible error in view 
of the fact that company admitted 
that its liability would depend solely 
on the facts developed in connection 
with the issues raised between plain¬ 
tiff and officer.—^Banks v. Corder, Ky., 
243 S.W.'2d 661—^Turner v. Boleyn, 
Ky., 243 S.W.2d 482. 

39. U.S.—^Bowie v. Sorrell, D.C.Va., 
113 F.Supp. 373, reversed on other 
grounds, C.A., 209 F.2d 49. 

Ala.—Trammell v. Glens Falls In- 
dem. Co., 66 So.2d 537, 269 Ala. 
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430—Birmingham Elec. Co. v. Car¬ 
ver, 62 So.2d 200, 266 Ala. 471. 

Cal.—Freeman v. Nickerson, 174 P.2d 
688, 77 Cal.App.2d 40. 

D.C.—Radinsky v. Ellis, 167 F.2d 
745, 83 U.S.APP.D.C. 172. 

Ga.—^Burel v. Dempsey, 78 S.E.‘2d 
68, 88 Ga.App. 864. 

Ind.—^Helton v. Mann, 40 N.E. 2d 
396, 111 Ind.App. 487. 

Ill.—Kelley v. Call, 67 N.B.2d 601, 
324 IlLApp. 143—Coats v. Straw- 
meyer, 21 N.E.2d 433, 107 Ind.App. 
102 . 

Iowa.—Floy v. Hibbard, 287 N.W. 
829, 227 Iowa 149. 

Kan.—^Martin v. National Mut. Cas. 
Co., 217 P.2d 1056, 1'69 Kan. 110. 

Ky.—^Helton v. Prater’s Adm’r, 114 
S.W.2d 1120, 272 Ky. 674—Breslin 
V. Blair, 60 S.W.2d 337, 249 Ky. 
178. 

Miss.—^Petermann v. Gary, 49 So.2d 
828, 210 Miss. 438. 

Mo.—^Phillips V. Vrooman, 261 S.W. 

■ 2d 626—^Buehler v. Festus Mer¬ 
cantile Co., 119 S.W.2d 961, 343 
Mo. 139—Adams v. Carlo, App., 84 
S.W.2d 882. 

Mont.—^Adams v. Misener, 131 P.2d 
472, 113 Mont. 569. 

N.T.—Vergano v. City of New York, 
128 N.Y.S.2d 70'5. 

Ohio.—Messinger v. Karg, 192 N.E. 
864, 48 Ohio App. 244. 

Okl.—Harris v. Elliott, 61 P.2d 1089, 
178 Okl. 98—Hankins v. Hall, 64 
P.'2d 609, 176 Okl. 79—Leonard v. 
Stepp, 63 P.2d 1112, 175 Okl. 489 
—Leonard v. Stepp, 63 P.2d 1110, 
176 Okl. 487—Wagnon v. Brown, 
36 P.2d 723, 169 Okl. 292. 

Or.—^McKay v. Pacific Building Ma¬ 
terials Co., 68 P.2d 127, 166 Or. 
678. 
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plaintiff, defendant has injected the matter into the | make reference thereto in his argument.^*^ It has 
case, it is not error for coimsel for defendant to 1 also been held that, where the fact that defendant 


Tex.—^Moncada v. Snyder, 1&2 S.W.2d 
1077, 137 Tex. 112—Allmon v. Tex¬ 
as Elec. Service Co., Civ.App., 242 

S. W.2d 806, error refused no revers¬ 
ible error—Ulmer v. Mackey, Civ. 
App.. 242 S.'W.2d 679, error refused 
no reversible error—Grandstaff v. 

T. B. Mercer, Teaming- and Truck¬ 
ing Contractor, Civ.App., 227 S.W. 
2d 372, refused no reversible error 
—^Huey & Philp Hardware Co. v. 
McNeil, Civ.App., Ill S.W.'2d 1'206. 
error dismissed. 

Va—Norfolk & P. B. L. R. Co. v. 
Jones, 32 S.B.2d 720, 183 Va 636— 
Majestic Steam liaundry v. Puck¬ 
ett, 171 S.E. 491, 161 Va 624. 

W.Va—^Bradfleld v. Board of Educa^ 
tion of Pleasants County, 36 S.E. 
2d 612, 128 W.Va. 228. 

Wis.—-Wojan v. Igl, 49 N.W.2d 420, 
259 Wis. 511. 

64 C.J. p 260 note 60— i2 C.J. p 1240 
note 70. 

XnadvevteiLt statement 

(1) In bailor's action against ware¬ 
houseman for negligent destruction 
of cotton by fire, circumstances were 
held to support implied finding that 
reading by bailor's counsel of por¬ 
tion of statute requiring warehouse¬ 
men to carry fire insurance was in¬ 
advertent, and trial court correctly 
refused to declare mistrial.—^Pan¬ 
handle Compress & Warehouse Co. v. 
Borum, Tex.Civ.App., 96 S.W,2d 186, 
error dismissed. 

C2) The plalntlfTs mention of fact 
or indicating in presence of jury that 
defendant is Insured against liability 
which plaintiff is seeking to establish 
constitutes error notwithstanding 
plaintiff's action is due to inadvert¬ 
ence.—Green v. Ligon, Tex.Civ.App., 
190 S.W.2d 742, refused no reversible 
error. 

Statement held improper as Insiniiat- 
ing that defendant is insured 

(1) In general. 

ni.—Helm V. Elaplan, 64 N.E.2d 186, 
827 Ill.App. 333. 

Ky.—Stott V. Hinkle, 160 S.W.2d 665, 
>286 Ky. 143. 

Tex.—^Moncada v. Snyder, 162 S.W. 2d 
1077, 137 Tex. 112—Ulmer v. Mack¬ 
ey, Clv.App., 242 e.W.2d 679, error 
refused no reversible error—^Airline 
Motor Coaches v. Green, Civ.App., 
217 S.W. 2d 70, error refused no re¬ 
versible error. 

(2) Statement of plaintiff's counsel 

in closing argument that defendant 
would not have to pay and that jury 
knew exactly who would pay verdict. 
—McComack Plckerell, 283 N.W. 

899, 225 Iowa 1076. 

(3) Argument of plaintiff's coun¬ 
sel, in automobile collision case, that 
"there is not a business which doesn't 
provide for the expenses of acci¬ 


dents."—^Butane Corp. v. Kirby, 187 
P.2d 326, 66 Ariz. 272. 

(4) Argument that a just and prop¬ 
er verdict "doesn't hurt anybody, 
and that it would not hurt defend¬ 
ants a particle."—^Phillips v. Vroo- 
man, Mo., 251 S.W.2d 626—McCowen 
V. Sisters of Most Precious Blood of 
Enid, 263 P.2d 830, 208 Okl. 130. 

(5) Argument of passenger's coun¬ 
sel that defendant driver and defend¬ 
ant administratrix thought that 
plaintiff should be paid.—^Bybee v. 
Shanks, Ky., 253 S.W.2d 267. 

(6) Argument that verdict for 
plaintiff would not punish defendant, 
when considered with prior questions 
and statements relative to Insurance. 
—^Bergendahl v. Rabeler, 268 N.W. 
459, 131 Neb. 638. 

(7) In personal injury action, state¬ 
ment of plaintiff's counsel in argu¬ 
ment that when he saw a certain 
astute lawyer appearing for defend¬ 
ant he knew that a verdict in the 
case would not hurt defendant.— 
Walden v. Jones, 168 S.W. 2d 609, 
289 Ky. 395, 141 A.L..R. 105. 

(8) Argument of plaintiff’s attor^ 
ney that "the question of how we 
get that money or where the money 
comes from is not within your prov¬ 
ince.”—Smetana v. Brannin, 24 N.B. 
2d 220, 30'2 IlLApp. 442. 

(9) Argument of plaintiff's counsel 
in automobile accident case, "we have 
sued here merely for |6,000 for rea¬ 
sons which we cannot explain,” and 
that, as to defendant, "we do not 
even want a button off his vest.”—-In- 
gerick v. Mess, C.C.A.N.T., 63 P.2d 
233. 

Statement held not improper as in¬ 
sinuation that defendant is in¬ 
sured 

(1) In general. 

U.S.—^Braman v. Wiley, C,C.A.Ind., 

119 P.2d 991. 

Ga.—Houston v. Taylor, 179 S^E. 

207, 60 Ga.App. 811. 

Mo.—^Douglas V. Twenter, 269 S.W. 

2d 363—Blunk v. Snider, 129 S.W. 

2d 1075, quashed on other grounds 

State ex rel. Snider v. Shain, 137 

S.W,2d 627, 345 Mo. 960. 

N.H.—Kelley v. Lee, 193 A. 228, 89 

N.H. 100. 

Or.—^Barbour v. Stahl, 18 P.2d 807, 

142 Or. 20. 

(2) In action by pedestrian against 
motorist who struck him, statement 
of plaintiff’s attorney to jury not to 
concern themselves with how the 
money damages in the case, if award¬ 
ed, were to be collected.—^Dorette v. 
Angellotti, 106 N.B.2d 388, 347 Ill. 
App. 181. 

(3) Argument to jury in action for 
death of plaintiff's son when struck 
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by defendant's truck that returning 
a verdict for a small amount would 
not result in more prompt payment. 
—^Rasmussen v. Clark, 104 N.E.2d 
325, 346 IlLApp. 181. 

(4) In automobile collision case, 
mere reference by plaintiff's attorney 
to fact that defendant's attorney had 
represented big corporations in past. 
—Snowden v. Webb, 64 So.2d 74'6, 217 
MiSs. 664, suggestion of error over¬ 
ruled 66 So.2d 839, 217 Miss. 6*64, 
suggestion of error dismissed in part 
and sustained in part 67 So.2d 251, 
217 Miss. 664. 

(6) Statement of plaintiff's counsel 
that they were not trying to pun¬ 
ish anybody and that jury did not 
have to worry about the pasnnent of 
the , judgment.—Rossman v. Solway, 
84 N.B.2d 867, 337 Ill.App. 106. 

(6) In automobile guest's action 
against host, statement of guest's 
counsel in closing argrument to Jury 
that jury should not trouble them¬ 
selves about how the host would be 
affected.—^Droppelman v. Willingham, 
169 S.W.2d 811, 293 Ky. 614. 

(7) In action for injuries sustain¬ 
ed in automobile accident, against 
automobile driver and the driver's 
employer, argument of plaintiff's 
counsel that the case did not seem to 
be of vital importance to the employ¬ 
er, since no member of the employer- 
firm appeared.—^Powell v. Drake, 18 
S.B.2d 745, 199 S.C. 212. 

(8) In death action, remark of 
plaintiff’s counsel In final argument 
to jury that none of defendants were 
present in trial of case was Improper, 
but not as indirect method of telling 
jury that defendants were insured 
and hence had no interest in outcome 
of casa—Cox v. Poison Logging Co., 
138 P.2d 169, 18 Wash.2d 49. 

(9) Statement of counsel for plain¬ 
tiff in closing address to jury In per¬ 
sonal injury action that jury was 
not to worry about how verdict was 
to be collected, that suit was brought 
for one hundred thousand dollars, and 
that jury might feel that plaintiff 
was entitled to more than one hun¬ 
dred thousand dollars, but that ver¬ 
dict could not exceed one hundred 
thousand dollars, did not constitute 
such a reference to fact that defend¬ 
ant carried liability insurance of one 
hundred thousand dO'llars as would 
require reversal of verdict for one 
hundred thousand dollars.—^Lukasie¬ 
wicz V. Haddad, 94 A.2d 504, 24 N.J. 
Super. 399. 

40. N.T.—Lisanti v. William P. Ken¬ 
ny Co., 232 N.T.S. 103, 226 App, 

Div. 129, affirmed 166 N.E. 347, 

260 N.Y. 621. 

64 C.J. p 2*61 note 61* 
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carries casualty insurance is brought out by him 
on cross-examination of one of plaintifFs witnesses, 
he cannot complain that continual references by 
plaintiff to such fact influenced the jury to return 
a liberal verdict.^i Further, it is the rule that, 
where the insurance company is substantially a 
party to the action and the facts are before the 
jury,42 or where insurer’s interest has been express¬ 
ly admitted and the jurors have been examined on 
their voir dire as to their connections with such 
company,4 3 as long as he acts in good faith44 it is 
not misconduct for counsel to refer to defendant’s 
protection in the course of his argument 

It is also improper to inform the jury that de¬ 
fendant is uninsured45 or that plaintiff is covered 
by insurance.43 


§ 181. -Commeuts on Matters Not in 

Evidence or within Issues 

a. In general 

b. Matters of common knowledge and 

general understanding 

c. Deductions and inferences from evi¬ 

dence 

a. In General 

Counsel should not be confined to the Issues and the 
evidence, and should not be allowed to comment on or 
state facts not In evidence or within the Issues. 

Counsel on either side should be confined to the 
issues and the evidence, and should not be per¬ 
mitted to state facts in argument not in evidence, 47 
or facts which are not within the issues as made by 


41. N.T.—McTa^rue v. Dowst, 64 N. 
T.S. 949, 61 App.Div. 206. 

42. Cal.—Galbraith v. Thompson, 
•239 P.2d 468, 108 Cal.App.2d 617— 
Freeman v. Nickerson, 174 P.2d 688, 
77 Cal.App.2d 40. 

Oa.—Gk>ldsteln v. Johnson, 12 S.E.2d 
92, <64 Ga.App. 81. 

Tex.—^Le May v. Toung, Civ.App., 217 
fl.W.2d 862. 

64 C.J. p 261 note 63. 

Humzex alone liable 
Alth-ough plaintiffs had right to 
proceed only agrainst automobile lia¬ 
bility insurer In action based on 
guest's Injuries sustained in auto¬ 
mobile accident, argument made by 
plaintiff’s counsel, sTter motorist was 
made a party defendant, that the law¬ 
suit did not involve the motorist but 
was a suit between the plaintiffs and 
insurer, was Improper and prejudicial 
even through motorist was in default 
at time of trial, since argument tend¬ 
ed to eliminate motorist from liabil¬ 
ity for damages and emphasized that 
Insurer alone would be liable.—^Pecor 
V. Home Indemnity Co. of New Tork, 

■ 291 N.W. 313, 234 Wls, 407. 

43. Mo.—^Bishop V. Musick Plating 
Works, 3 8.W.2d 256, 222 Mo.App. 
370. 

44. Cal.—^Fleming v. Flick, 35 P.2d 
210, 140 Cal.App. 14. 

Mo.—^Bishop V. Musick Plating 
Works, 3 S.W.'2d 266, 222 Mo.App. 
370, 

Xaok of good faith held established 

Mo.—^Rytersky v. O'Brine, 70 S.W.2d 
688, 335 Mo. 22—^Page v. Unter- 
reiner, App., 106 S.W.2d 6'28. 

45. Va.—^Bloxom v. McCoy, 17 IS.E. 
2d 401, 178 Va. 343. 

inferential statement 
In action for injuries sustained 
when plaintiff was struck by automo¬ 
bile, argument of defendant's counsel 
that if defendant was not at fault 
plaintiff was not entitled to recover 
•damages and that It was not attor¬ 


ney’s money or Jury’s money, but de¬ 
fendant’s money, was not error as an 
attempt to tell jury that defendant 
was not Insured and as an appeal to 
jury for sympathy on ground of de¬ 
fendant’s property.—Crowley v. Mail¬ 
man. 190 A. 273, 88 N.H. 388. 

46. U.S.—Altenbaumer v. Lion Oil 
Co., C.A.Tex., 186 P.2d 85, certio¬ 
rari denied I^ion Oil Co. v. Alten¬ 
baumer, 71 S.Ct. 7-34, 841 U.S. 914, 
96 L.Ed. 1350. 

47. U.S.—Chicago & N. W. Ry. Co. 
V. Kelly, C,C.A.iMinn., 84 P.2d 669 
—Tashjian v. Boston & M. R. R., 
C.aA.N.H., 80 F.2d 320—Chicago 
& N. W. Ry. Co. V. Kelly, C.C.A. 
Minn., 74 F.2d 31—Union Electric 
Light & Power Co. v. Snyder Es¬ 
tate Oo., C.C.A.MO., 65 P.'2d 297. 

Cal.—^Deevy v. Tassi, 130 P.2d 389, 
21 Cal.2d 109—Wills v. J. J. New¬ 
berry Co.. Ill P.2d 346, 43 Cal.App. 
2d 595. 

Del.—^Prettyman v. Topkis, 8 A.2d 
708, 9 W.W.Harr, 668. 

D.C.—^Halgler v. Logan Motor Co., 
Mun.App., 86 A.2d 108—Gasaue v. 
Saidman, Mun.App., 44 A. 2d 537. 
Fla.—Alford V. Barnett Nat. Bank of 
Jacksonville, 188 So. 822, 137 Fla. 
564. 

Ga.—Georgia Power Co. v. Puckett, 
182 S.E. 384, 181 Ga. 386—Malone 
Freight Lines v. Pridmore, 71 S.E. 
2d 877, 86 Ga.App. 578—Lassiter 
V. Poss, 70 S.B.2d 411, 8'5 Ga.App. 
786—Caldwell v. Brown, 67 S.E.2d 
618, 80 Ga.App. 868—Yellow Cab 
Co. V. Adams, 31 S.E.2d 196, 71 
Ga.App. 404. 

Ill.—Howard v. Roche, 110 N.E.2d 
643, 849 lUJ^vp, 387—Petrosky v. 
Great Atlantic & Pac. Tea Co., 106 
N.E.2d 128, 846 IlLApp. 470—Binla- 
klewlcz V. Wojtaslk, 90 N.Ew2d 668, 
339 Ill.App. 674—Wellner v. New 
York Life Ins, Co., 73 N.B.2d 156, 
331 llLApp. 360—Proctor v- Long 
Transp. Co., 72 N.B.2d 446, 331 Ill. 
App. 112—^Wanless v. Peabody Coal 
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Co.. 13 N.B.2d 99$, 294 IlLApp. 401 
—^BYanko v. Crosby, 278 IlLApp. 416 
—^Hunter v. Bgolf Motor Co., 268 
HLApp. 1. 

Iowa.—^Hoover v. First American 
Fire Ins. Co. of New York, 256 N. 
W. 706, 218 Iowa 669. 

Kan.—^Taylor v. F. W. Woolworth 
Co., 98 P.2d 114, 161 Kan. 233— 
Forsyth v. Church, 42 P.2d 976, 
141 Kan. 1687. 

Ky.—Greathouse v, Mitchell, 249 S. 
W.2d 738—^Rucker v. Clark, 239 
SvW.2d 80—^Bruner v. Gordon, 214 
S,W.2d -997, 309 Ky. 29-^oombs’ 
Adm’r v. Vibbert, 168 S.W.2d 967, 
289 Ky. 463—^National Linen Supply 
Co. V. Snowden, 166 S.W.2d 186, 288 
Ky. 374—Strong v. Abner, 105 S. 
W.2d 699, 268 Ky. 602. 

Mich.—^Hayes v. Coleman, 51 N.W. 

2d 634, 338 Mich. 371. 
iMinn.—Nelson v. Twin City Motor 
Bus Co., 68 N.W.2d 661. 

Miss,—New Orleans & N. B. R. Co. 
V. Miles, 20 So.2d 667, 197 Miss. 
’846—Gulf, Mobile & Northern R. 
Co. V. Weldy, 14 So.2d 240, 195 
Miss. 345. 

Mo.—^Robbins v. Brown-Strauss Corp., 
257 S.W.2d 648, 363 Mo, 11'67— 
Phillips V. Vrooman, 238 S.W.2d 
365, 361 Mo. 1098—Amsinger v. Na- 
jim, 73 S.W.2d 214, 335 Mo. 628— 
Beer v. Martel, 66 &W.2d 482, 332 
Mo. 63—Casto v. Railway Bxjp. Co., 
App., 219 S.W.2d 276—State ex rel. 
State Highway Commission v. Pat¬ 
ton, 77 S.W.2d 867, 229 (Mo.App. 
881—Jackson v. City of Malden, 
App., 72 S.W.2d 860. 

N.M.—Griego v. Conwell, 222 P.2d 
1606, 54 N.M. 287. 

N.Y.—Weil V. Well, 125 N.Y.S.2d 
368, 283 App.Dlv. 33—Gross v. Sur¬ 
face Transp. Corp., 70 N.Y.S,2d 
51*6, 189 Miac. 166, affirmed 79 N. 
Y.B.2d 328, 190 Misc. 989, affirm¬ 
ed 79 N.Y.«.2d 817, 274 App.Dlv. 
775. 

N.C.—Hamilton v. Henry, 80 S.E. 2d 
486, 289 N.a 664—CuthreU v. 
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the pleadings,^® and counsel may not urge the jury | to predicate their verdict on what they know out- 


Greene, 60 S.E.2d 625, 229 N.C. 
476. 

Pa.—Clark v. Essex Wire Corp., 63 
A.2d 86, 8*61 Pa. 60—Rice v. Hill. 
172 A. 289, 816 Pa. 166—Miller v. 
Stump. Com.Pl., 68 York Legr.Rec. 
1, affirmed 46 A. 2d 831, 159 Pa.Su> 
per. 124. 

Tex.—Ramirez v. Acker, 188 S.W.2d 
1064, 184 Tex. 647—Commercial 

Standard Ins. Co. v. Noack, Com. 
App., 62 S.W.2d 72—City of Pampa 
V. Todd, Com.App., 59 S.W.2d 114 
—^Texas Indem. Ins. Co. v. Bon¬ 
ner, CivA^pp., 228 S.W.2d 348, re¬ 
fused no reversible error—^Blau- 
. grund V. Gish, Clv.App., 179 S.W. 
2d 257, affirmed 179 S.W.2d 26.6, 
142 Tex. 879—^Huey & Philp Hard¬ 
ware Co. V. McNeil, Clv.App., Ill 
S.W.2d 1206, error dismissed— 
Ringrlingr Bros, and Barnum & Bai¬ 
ley Combined Shows v. Wilkinson, 
Civ.App., 8*8 S.W.2d 705—National 
Aid Soc. V. Williams, Civ.App., .72 
S.W.2d 922—Texas Employers* Ins. 
Ass*n V. Kelly, Civ.App., 71 S.W. 2d 
901, error dismissed—City of Bal¬ 
ias V. Firestone Tire & Rubber Co., 
Clv.App., 66 S.W.2d 729, error re¬ 
fused. 

Vt.—^Rice v. Press, 94 A.2d 397, 117 
Vt. 442—Wilson v. Dyer, 76 A.2d 
677, 116 Vt 842—Horlcon v. Lan- 
glols’ Estate, 66 A.2d 1*6, 115 Vt 
470—^Duchaine v. Ray, 6 A.2d 28, 
no Vt 813. 

Va.—Virginia Elec. & Power Co-. ▼. 
Decatur, 4 S.E.2d 294, 173 Va. 163 
—Virginia Electric & Power Co. v. 
Decatur, 8 S.E.2d 172, 178 Va. 158. 
64 C. J. p 261 note 67. 

Propriety determined In light of evi¬ 
dence and inrooeedings 
Whether an argument Is fair or 
based on the evidence cannot be de¬ 
termined, except in extreme cases, 
without viewing the argument in the 
light of the evidence and other pro¬ 
ceedings in the trial.—^Halgler v. IiO- 
gan Motor Co., D.C.Mun.App., 86 A. 
2d 108. 

Supposition 

For counsel to attempt surrepti¬ 
tiously to get before Jury facts by 
way of supposition, which had not 
been proved, is highly represenslble, 
end such practice should be instantly 
repressed by court without waiting 
to be called on by opposite party.— 
Berry v. State, 10 Ga. 611—^Malone 
Freight Dines v. Prldmore, 71 S.E.2d 
877, 36 Ga.App. 578. 

A presumption whibh is overoomo 
by proper evidenoe ceases to exist, 
and cannot be further considered by 
trial court or Jury or used by coun¬ 
sel in argument.—^Bradley v. S. D. 
Savldge, Inc., 128 P.2d 780, 18 Wash. 
2d 28. I 
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Arguments held to be improper as 
violative of rule 

U.S.—^London Guarantee & Acc. Co 

V. Woelfle, C.aA.Mo., 83 P.2d 826 
—^P. W. Woolworth Oo. v. Wilson 
C.C.A.Tex., 74 F.2d 439, 98 A.LuR. 
681. 

Ala.—Crotwell v. Cowan, 184 -So. 1^. 
236 Ala. 678—Pacific Mut. Life 
Ins. Go. of Califomia v. Marks, 161 
So. 643, 230 Ala. 417—Grissom v. 
Dahart Ice Cream Co., 40 So.2d 338. 
34 Ala.App. 282, certiorari denied 
40 So.2d 339, 252 Ala. 235. 

Cal.—Coughlin v. Harland L. Weav¬ 
er, Inc., 230 P.2d 141, 108 Cal.App. 
2d 602—King v. Kaplan, 211 P.2d 
578, 94 Cal.App.2d 697. 
lU.—Wilson V. Each, 106 N.E.2d 818, 
346 IlLApp. 466—McWilliams v. 
Sentinel Pub. Co., 89 N.E.2d 266. 
839 ni.App. 83—Polk v. Kavelin. 76 
N.E.2d 353, 832 Ill.App. 660—Goad 

V. Grissom. 57 N.E.2d 514, 824 Ill. 
App. 128—KozakieWicz v. Ham- 
mann, 278 Ill.App. 509. 

Ky,—^Ken-Ten Coach Lines v. 

Hughes, 202 S.W. 2d 172, 304 Ky. 
692—Chappell v. Doepel, 192 S.W.2d 
809, 801 Ky. 622—^McFarland v. 
Bruening, 186 S.W.2d 247, 299 Ky. 
267—Peel v. Bramlett. 181 S.W.2d 
448, 298 Ky. 20—Whitney v. Penick, 
186 S.W.2d 670. 281 Ky. 474. 

Mass.—^National Shawmut Bank of 
Boston V. Hallett, 78 N.B,2d 624, 
322 Mass. 596. 

Mich.—Winchester v. Chabut, 82 N. 

W. 2d 868, 821 Mich. 114. 

M in n .— Briggs v. Chicago, Great 
Western Ry. Co., 57 N.W.2d 572. 
Mo.—Holmes v. Terminal R. R. 
Ass’n of St. Louis, 267 S.W.2d 
922, 363 Mo. 1178—^Pritt v. Termi¬ 
nal R. R. Ass'n of St. Louis, 251 
S.W.2d 622—^Dodd V. Missouri-Kan- 
sas-Texas R. Co., 184 S.W.2d 464, 
868 Mo. 799—Gillioz v. Missouri 
State EUghway Commission, 169 
S.W.2d 901, 860 Mo. 1077-^ones v. 
Kansas City, 76 S.W.2d 340—Graves 

V. May Department Stores Co., 
App., 158 S.W.2d 778—Maryland 
Cas. Co. V. Mercantile Commerce 
Trust Co., App., 122 S.W.2d 28— 
Grab v. Davis Const. Co., 109 S. 

W. 2d 882, 233 Mo.App. 819. 
N.H.—Lemire v. Haley, 19 A.2d 436, 

91 N.H. 867—^McCourt v. Trovers, 
176 A. 866, 87 N.H. 186. 

N.J.—'Iverson v. Prudential Ins. Co. 
of America, 19 A^2d 214, 126 N.J. 
Law '280. 

N.Y.—^Reiss v. Pullman Co., 70 N.Y.S. 
2d 605, 272 App.Div. 820—^Butcher 
V. Decker. 289 N.Y.S. 21, 248 App. 
Dlv. 801. 

Ohio.—Pflster v. City of Cleveland, 
App., 113 N.E.2d 866, appeal dis¬ 
missed 112 N.E.2d 657, 159 Ohio 
St. 580—^Auferheide v. Thai, 68 
N.E.2d 829, 77 Ohio App. 96— 
Jones V. Butler, 52 N.E.2d 847, 72 j 

353 


Ohio App. 835—Souder v. Hassen- 
feldt, 194 N.R 47. 48 Ohio App. 
377. 

Tenn.—Cosmopolitan Life Ins. Co. v. 

Woodward, 7 Tenn.App. 894. 

Tex.—City of Dallas v. Andrews, 286 
S.W.2d 609, 149 Tex. 609—^Pruden¬ 
tial Fire Ins. Co. v. United Gas 
Corp., 199 S.W.2d 767, 145 Tex. 257 
—Coleman v. Cook, Civ.App., 195 
S.W.2d 1020—^Airline Motor Coach¬ 
es V. Howell, Civ.App., 196 S.W.2d 
713, error refused no reversible er- 
roiv—Boone v. Henry, Clv.App., 161 
S.W.2d 823—Ellis v. Lewis, Civ. 
App., 142 S.W.2d 294—State v. 
Guardian Foundation of Texas, Civ. 
App., 128 S.W.2d 880, error dis¬ 
missed, judgment correct—Ward v. 
Brown, Clv.App., 122 S.W.2d 684— 
Sommers v. Weilbacher, Clv.App., 
99 S.W.2d 661—^Thom v. Dimn, 
Civ.App., 94 S.W.2d 1229—Giun v. 
Gulf, C. & S. F. R. Co., Clv.App., 
89 S.W.2d 465, reversed on other 
grounds Gulf, C. & S. F. R, Co. 
v. Giun, 116 S.W.2d 693, 181 Tex. 
548, 116 A.L.R. 795—Traders & 
General Ins. Co. v. Peterson, Civ. 
App., 87 S.W.2d 822, error dis¬ 
missed—S-t. Louis, B. & M. Ry. 
Co. V. Little, Civ.App., 81 S.W.2d 
122—^Texas Life Ins. Co. v. Plun¬ 
kett, Civ. App., 76 S.W. 2d 313— 
American Nat. Ins. Co. v. Briggs, 
Civ.App., 70 S.W.2d 491, error dis¬ 
missed—^Hudson Ins. Co. v. Mc- 
Knight, Civ.App., 58 S.W.2d 1088 
—Texas & N. O. R. Co. v. Owens, 
Civ.App., 64 S.W.2d 848, error re¬ 
fused—^Pfeulfer v. Haas, Civ.App., 
55 S.W.2d 111, error dismissed. 
Wis.—Plautz V. Kubasta, 295 N.W. 

667, 237 Wls. 198. 

64 CJ. p 261 note 67 fa]. 

48. U.S.—Chicago & N. W. Ry. Co. 
V. Kelly, CCA-Minn., 84 F.2d 669 
—^London Guarantee & Aca Co. v. 
Woelfle, aCA-Mo., 83 F.2d 826— 
Chicago & N. W. Ry. Co. v. Kelly, 
aCJLMinn., 74 P.2d 81. 

Ariz.—Harvey v. Aubrey, 87 P.2d 
482, 68 Ariz. 210. 

D.C.—Hockaday v. Red Line, 174 F. 
2d 164, 86 U.SJ^pp.D.C. 1, 9 A.L.R. 
2d 601—Uebersee Finanz-Korpora- 
tion, A. G. V. Clark, D.C., 82 F. 
Supp. 602, affirmed Uebersee Fi- 
nanz-Korporatlon, A. G. v. Mc¬ 
Grath, 196 F.2d 657, 89 U.S.App. 
D.C. 167, affirmed 72 S.Ct 618, 843 

U. S. 205, 96 L.Ed. 888. 

Ky.—Coombs* Adm*r v. Vibbert, 158 
S.W.2d 967, 289 Ky. 468. 

Mo.—^Robbins v. Brown-Strauss 
Corp., 257 S.W.2d 648, 868 Mo. 1157 
—Phillips V. Vlrooman, 238 S.W.2d 
365, 361 Mo. 1098—Schrader v. 
Kessler, 178 S.W.2d 366—Amsinger 

V. Najlm, 78 S.W.2d 214, 885 Mo. 
628—Beer v. Martel, 56 S.W.2d 482, 
882 Mo. 58—^Better Roofing Ma¬ 
terials Co. y. Sztukouskl, App., 188 
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side the evidence.-*^ A defendant is entitled to which has not been introduced in evidence,to 
waive the submission of all questions except that state its contents to the jury,®^ to convey to the 
of damages before argument and have the argu- jury the impression that the writing is adverse to 
ment confined to that question.^® his opponent,to refer to it in argument,®^ and 

In accordance with these rules, it is generally state what it would show.®® It is also improper for 
held to be error for the court to permit counsel in counsel to argue or comment on excluded evi- 
summing up to read to the jury written matter dence,®® or to express regret that the court should 


S.W.2d 400—Graves v. May Depart¬ 
ment Stores Co., App., 163 S.W.2d 
778. 

S.D.—JSloppenburg v. Kloppenburg, 
280 N.W. 209, 66 S.D. 174. 

Tex.—^Fort Worth Hotel Co. v. Wag- 
goman, Civ-A.pp., 126 S.W.2d 578, 
error dismissed, judgment correct. 
64 C.J. p 262 note 68—42 C.J. p 1239 
note 58. 

Recovery on, impleaded lOxeory 
Plaintiffs’ counsel has no right to 
seek a verdict from jury on a ground 
of recovery not permissible under the 
pleadings.—^Brown v. George, 25 A.2d 
691, 344 Fa. 399. 

Argument held Improper as outside 
issues 

T7.S.—^Marron v. Atlantic Refining 
Co., C.A.Pa, 176 P.2d 313, certio¬ 
rari denied 70 S.Ct 611. 339 U.S. 
923, 94 LJSd. 1345. 

Ariz.—Harvey v. Aubrey, 87 P.2d 482, 
63 Ariz. 210—Pickwick Stages Cor¬ 
poration V. Messinger, 36 P.2d 168, 
44 Ariz. 174. 

Conn,—McManus v. Jarvis, 22 A2d 
857, 128 Conn. 707. 

pia.—Mallory v. Hdgar, 175 So. 863, 
128 Fla. 812. 

Ga.—^Banks v. Kilday, 76 S.F.2d 642, 
88 Ga.App. 807—^Firemen's Ins. Co. 
V. Liarsen, 182 S.H. 677, 62 Ga.App. 
140. 

Idaho.—Stewart v. City of Idaho 
Falls, 103 P.2d 697, 61 Idaho 471. 
m. —Tennes v. Tennes, 60 N.F.2d 132, 
320 HLApp. 19. 

Iowa.—Janvrin v. Broe, 83 N.W.2d 
427, 239 Iowa 977. 

Ky —Waddle V. WUliams, 170 S.W.2d 
886, 294 Ky. 66—City of Newport 
V. Dorsel Co., 136 S.W.2d 11, 281 
Ky. 372. 

Mo.—^Bartch v. Terminal R. Ass'n of 
St Louis, App., 264 S.W.2d 987— 
Casto V. Railway Exp. Co., App., 
219 S.W.2d 276-^Aronson v. Her¬ 
cules Life Ins. Co., App., 131 S.W.2d 
852—Olds V. St Louis Nat Base¬ 
ball Club, App., 119 S.W.2d 1000— 
Smith V. Sears Roebuck & Co., 
App., 84 S.W.2d 414—Stephenson 
V. American Nat Ins. Co., 78 S.W. 
2d 876, 229 Mo.App. 480. 

Mont—Cline v. Tait 129 P.2d 89, 113 
Mont 475. 

N.H.—^Boyle v. Dudley, 179 A. 11, 87 
N.H. 282. 

N.J.—^Burr v. Metropolitan Distribu¬ 
tors, 56 A2d 882, 136 N.J.Law 583. 
N’.T.—^Brennan v. Brooklyn & Queens 
Transit Corp., 17 N.T.S.2d 648, 258 
AppJDlv. 1055. 


Ohio.—Centofanti v. Youngstown Mu¬ 
nicipal Ry. Co., 105 N.B.2d 633, 167 
Ohio St 396. 

Tex.—City of Dallas v. Andrews, 236 
S.W.2d 609, 149 Tex. 609—Houston 
Transp. Co. v. Grimm, Civ App., 
168 S.W.2d 892, error refused— 
Black V. Lowe, CivApp., 123 S.W. 
2d 966—^Huey & Philp Hardware 
Co. V. McNeil, Clv.App., Ill S.W.2d 
1206, error dismissed—Trinity-Uni¬ 
versal Ins. Co. V. Maxwell, Civ. 
App., 101 S.W.2d 606, error dis¬ 
missed—^Dow V. American Liberty 
Oil Co., CivApp., 83 S.W.2d 401, 
error refused, 

Utah.—Wright v. Downing, 211 P.2d 
211, 116 Utah 466. 

Vt—Willumsen v. Soule, 85 A2d 660, 
113 Vt. 488. 

Wash.—Ball v. Stokely Foods, 221 
P.2d 832, 37 Wash.2d 79. 

64 C.J. p 262 note 68 [a]. 

Argument held not improper tm out¬ 
side issues 

Qa.—Grice v. Grice, SO S.E.2d 183, 
197 Ga. 686. 

Minn,—Tri-State Transfer Co. v. 
Nowotny, 270 N.W. 684, 198 Minn. 
637. 

Mo.—Louis Steinbaum Real Estate 
Co. V. Maltz, 247 S.W.2d 662, 31 A 
L.R2d 1062—Graves v. May De¬ 
partment Stores Co., App., 163 S.W, 
2d 778—Bilsky v. Sun Ins. Office, 
Limited, of London, England, 84 
S.W.2d 171, 231 MoApp. 1072— 
Gravemann v. Huncker, App., 71 
e.W,2d 69—Davis v. Roth, App., 
65 S.W.2d 172. 

64 C.J. p 262 note 68 Co]. 

49. Rl.—RaXter v. Chicago City R. 
Co., 139 IllApp. 81. 

Mo.—Corpus Juris cited in Griffith v. 
Gardner, 217 S.W.2d 519, 536, 358 
Mo. 859. 

60u Vt.—Citizens’ Savings Bank & 
Trust Co. V. Fitchburg Mutual Fire 
Ins. Co., 84 A 970, 86 Vt 267. 

5L Iowa.—Caplan v. ReTHolds, 182 
N.W. 641. 191 Iowa 453. 

64 C.J. p 263 note 69. 

59. N.Y.—^Bhelges v. Guardian L. 
Ins. Co., 67 N.Y. 638. 

Tex.—Dallas Ry. & Terminal Co. v. 
Tucker, CivApp., 207 S.W.2d 937. 

53. N.BL—^Baldwin v. Grand Trunk 
R. Co., 15 A 411, 64 N,H. 696. 

54. Wash.—Cohen v. Drake, 42 P. 
529, 13 Wash. 102. 

64 C.J. p 268 note 72. 
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55. Mich.—Potter v. Detroit etc., R. 
Co., 81 N.W. 80, 82 N.W. 246, 122 
Mich. 179. 

56. U.S.—^Hallinan v. U. S., C.ACal., 
182 F.2d 880, certiorari denied 71 
S.Ct 1010, 341 U.S. 962, 95 L.Ed. 
1875, rehearing denied 72 S.Ct 623, 
342 U.S. 966, 96 L.Ed. 710, rehear¬ 
ing denied 72 S.Ct 766, 843 U.S. ' 
931, 96 L.Ed. 1341. 

Ala.—^Porter Coal Co. v. Davis, 165 
So. 93, 231 Ala. 359. 

Ariz.—^Buehman v. Smelker, 68 P.2d 
946, 50 Ariz. 18. 

Cal.—^Boyd v. Theetgee, 177 P.2d 637, 
78 Cal.App.2d 346. 

Ill.—Crutchfield v. Meyer, 111 N.E.2d 
142, 414 Ill. 210—^Forest Preserve 
Dist of Cook County v. Alton R. 
Co., 62 N.E.2d 701, 891 Dl. 230— 
Reinmueller v. Chicago Motor 
Coach Co., 93 N.E.2d 120, 341 Ill. 
App. 178—^Zak v. Baker, 67 N.E.2d 
214, 324 IlLApp. 86—^Merenkow v. 
Richardson, 26 N.E.2d 722, 304 Ill. 
App. 677—Franko v. Crosby, 278 
HLApp. 416—Rockwood Sprinkler 
Co. V. Phillips Co., 265 Ill.App. 267. 
Ky.—^Louisville & N. R Co. v. Greg¬ 
ory, 144 S.W.2d 619, 284 Ky. 297. 
Mich.—Vukich v. City of Detroit 
Dept of St Rys., 28 N.W.2d 894, 
318 Mich. 615. 

Minn.—^Minneapolis-St Paul Sanitary 
Dist V. Fitzpatrick, 277 N.W. 894, 
201 Minn. 442, 124 AL.R. 897. 
Miss.—New Orleans 8b N. E. R. Co. 
V. Miles, 20 So.2d 657, 197 Miss. 
846. 

N.Y.—^Nieves v. City of New York, 
100 N.Y.S.2d 221, 277 App.Div. 367. 
Pa.—^Flatus V. Schock, Com.Pl., 86 
Del.Oo.Leg.J. 169, 63 York Leg.Rec. 
111 . 

S.C.—^Brown v. S. EL Kress 8b Co., 167 
S.E. 686, 168 S.C. 431. 

Tenn.—Herstein v. Kenoker, 94 S.W. 

2d 76, 19 Tenn.App. 681. 

Tex.—Texas Emp. Ins. Ass’n v. Phil¬ 
lips, Civ.App., 255 S.W.2d 364, re¬ 
fused no reversible error—^Barn¬ 
hart Mercantile Co. v. Bengel, Civ. 
App., 77 S.W.2d 296—Moody v. Ho¬ 
gan, C1V.APP., 56 S.W.2d 1086. 

Va.—Chandler v. Satchell, 168 6.E. 

744, 160 Va. 160. 

64 C.J. p 263 note 74. 

Evidence enoneoiurly eocolnded 
(1) It has been held that counsel 
has right to argue weight to be giv¬ 
en erroneously excluded evidence.— 
Nugent V. Nugent 159 S.E. 185, 156 
Va. 763. 
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have exduded certain evidence from the jury,57 or 
state that the excluded matter was admissible.58 
However, he may properly excuse his failure to 
introduce the books of his adversary, the court 
not having permitted him to do so.5® Likewise 
counsel cannot properly argue or comment on in¬ 
competent evidence,®^ or evidence improperly ad- 
mitted,5i unless it has been admitted without ob- 
jection,52 or over a general objection,55 or on 
evidence incompetent in itself, but subject to be 
made competent by other proof which is not ad¬ 
duced nor may he use evidence admitted for 
one purpose for a purpose for which it was not 

admissible.55 

It is not proper for counsel to state facts of his 
personal experience,®® or his own Ibowledge of 
the facts,®7 unless he has testified thereto as a 
witness, or to make his argument an avenue for 
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the presentation of unsworn testimony,®® or for 
him to insinuate that he has knowledge of facts.®® 
Counsel may not state what persons who were not 
called as witnesses would have testified,70 or com¬ 
ment to the jury on his reasons for asking for 
instruction, where such reasons do not appear on 
the record.^1 It has been held that if counsel dis¬ 
cusses facts not in evidence he caimot complain 
if opposing counsel is permitted to do the same,75 
although he objects thereto and no objection was 
made to his doing so.75 

b. Matters of Common Knowledge and Ceneral 
Understanding 

Counsel may properly argue and comment on self- 
evident facts and matters of common knowledge outside 
the record. 

Cotmsel may properly argue and comment on self- 


<2) On the other hand, It has been 
held that fact that trial court erred 
In excluding conversation of deceased 
with party to action did not give 
counsel right to argue to Jury that 
exclusion of evidence unfairly kept 
facts from Jury.—^Braseth v. Farrell, 
29 P.2d 680, 176 Wash. 365. 

(8) It Is error to .argue to Jury 
any evidence stricken by trial court 
regardless of whether court was cor¬ 
rect In striking it.—Texas Emp. Ins. 
Ass'n V. Crow, Civ.App,, 218 S.W.2d 
230, aflarmed 221 S.W.2d 285, 148 Tex. 
118, 10 A.L..B.2d 913. 

57. Conn.—Appeal of Hine, 87 A. 
384, 68 Conn. 551. 

58. Md.—Nelson v. Seller, 139 A. 564, 
154 Md. 63. 

58. Beason for rule 

U.S.—Sigua Iron Co. v. Greene, N.T., 
104 F. 854, 44 C.C.A 221, certiorari 
denied 21 S.Ct 920, 180 U.S. 637, 45 
Ii.Bd. 710. 

64 C.J. p 264 note 78. 
ea U.S.—Chicago & N. W. Ry. Co, 

V. Kelly, C.C.AMinn., 84 F.2d 569 
—U. S. V. B. L Du Pont De Ne¬ 
mours & Co., D.C.DeL, 11 F.R.D. 
308, modified on other grounds 11 
P.R.D. 311. 

Ala—Mobile & O. R. Co. v, WilUams, 
147 So. Sl'O, 226 Ala. 541, certiorari 
denied 54 S.Ct 71, 290 U.S. 666, 78 
L.Ed. 568. 

Colo.—Johns V. Shinall, 86 P.2d 606, 
103 Colo. 881. 

Ill.—Dixon V. Montgomery Ward & 
Co.. 114 N.B12d 44, 351 IlLApp. 76. 
Mo.—Amsinger v. Najim, 78 S.W.2d 
214, 335 Mo. 528—^Better Roofing 
Materials Co. v. Sztukouski, App., 
183 S.W.2d 400. 

N.H.-r-Monroe v. Sterling, 26 A.2d 21, 
92 N.H. 11. 

Tex.—^Dallas Joint Stock Land Bank 
of Dallas v. Britton, 135 S.W.2d 
981, 134 Tex. 529. 


Va—Selfe v. Hale, 69 S.E.2d 434, 193 
Va 643. 

64 C.J. p 264 note 79. 

61. Ill.—^Perry v. Pitman, 80 N.B.2d 
376, 335 IlLApp. 120. 

Kan.—^Federal Deposit Ins. Corp. v. 

Gloonan, 193 P.2d 656, 165 Kan. 68. 
Mo.—Casto V. Railway Exp. Co.. App., 
219 S.W.2d 276. 

Tex.—Houston, etc., R. Co. v. Pat¬ 
terson, ClvA.pp., 67 S.W. 675. 

68. Qa—Hotel Dempsey Co. v. Mil¬ 
ler, 68 S.E.2d 475, 81 GaA.pp. 233. 
N.H.—Smith V. Hooper, 200 A. 780, 
89 N.H. 452. 

Okl.—Le Bow v. Tague, 25 P.2d 1101, 
166 OkL 7. 

Tex.—Hlx V. Wirt CivApp., 220 S. 

W.2d 630, refused no reversible er¬ 
ror. 

64 C.J. p 264 note 81, p 226 note 25. 
Frejudloial argnmeat baaed on Inmia- 
tarial facts 

Mo.—Beer v. Martel, 56 S.W.2d 482, 
882 Mo. 68. 

63. Mo.—Brennan v. St Louis, 2 S. 
W. 481, 92 Mo. 482. 

ea Me.—Logan v. Monroa 20 Ma 
257. 

65. IlL—EUlott ▼. Brown, 111 N.E. 
2d 169, 349 nLApp. 428. 

Ky.—Croley v. Huddleston, 192 S.W. 
2d 717, 801 Ky. 680. 

Mo.—Oorpus juris oited in. Griffith 
V. Gardner, 217 S.W.2d 519, 526, 868 
Mo. 859. 

N.T.—^Dugan v. Murphy, 121 N.T.S. 

2d 598, 281 APP.D1V. 1044. 

Tex.—Meroer v. Evans, ClvApp., 178 
S.W.2d 206. 

64 C.J. p 264 note 84. 

66. DL—Clark v. Rowatt HO N.B.2d 
663, 849 nLApp. 396. 

Okl.—^Drummond v. Corbin, 77 P.2d 
692, 182 Okl. 338. 

64 C.J. p 264 note 85. 
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67. Ark.—Anderson v. Erberlch, 112 
S.W.2d 634, 195 Ark. 321—Missouri 
Pac. R. Co. V. Foreman, 107 S.W.2d 
546, 194 Ark. 490. 

D.C.—^Meyer v. Capital Transit Co., 
MuaApp., 32 A2d 392. 

Fla—^Tampa Transit Lines v. Cord- 
in, 62 So.2d 10. 

Mass.—National Shawmut Bank of 
Boston V. Hallett 78 N.B.2d 624, 
322 Mass. 596. 

N.C.—Cuthrell v. Greene, 50 S.E.2d 

626, 229 N.a 475. 

N.D.—Hotter v. Burd, 49 N.W.2d 282, 
78 N.D. 278. 

Tex.—Sherwood y. Murray, Civ App., 
283 S.W.2d 879—City of Dallas v. 
Johnson, Civ App., 54 S.W.2d 1024. 
Utah.—Caperon v. Tuttla 116 P.2d 
402, 100 Utah 476, 135 A.L.R. 1399. 
64 C.J. p 264 note 86. 

68. N.EL—Kerzty v. Wardymka 144 
A, 268, 83 N.H. 477. 

64 C.J. p 265 note 88. 

69. D.C.—Meyer v. Capital Transit 
Co., MunApp., 32 A.2d 392. 

Mo.—Mooney v. Terminal R. Ass'n 
of St Louis, 186 S.W.2d 450, 858 
Mo. 1080, certiorari denied Ter¬ 
minal Rail Ass'n of St Louis v. 
Mooney, 66 S.Ct 28, 826 U.S. 723, 
90 L.Ed. 428. 

64 C.J. p 265 note 89. 

70i Arlz.—Broderick v. Coppinger, 
14 P.2d 714, 40 Arlz. 524. 

Mich.—Pringle v. Miller, 70 N.W. 346. 
Ill Mich. 663. 

7L m.— IlUnois Cent R. Ca v. Wel¬ 
land, 54 N.E. 300, 179 IlL 609. 

78. Ga—Llnsey v. Ramsey, 22 Ga. 

627. 

Ind.—^Reeves v. State, 84 Ind. 116. ' 
Retaliatory statements and remarks 
generally see Inira $ 194. 

7a Ind.—Reeves v. State, 84 Ind. 

I lie. 
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evident facts^^ and matters of common knowledge^® 
outside the record unless harm might fairly be in¬ 
ferred to follow therefrom;*^® and reference.may 
not improperly be made to established history and 
facts concerning public characters'^^ or well-known 
facts of science and literature;'^® and he may also 
allude to such principles of divine law relating to 
transactions of men as may be appropriate to the 
case.^® 


c. Deductions and. Inferences from Evidence 

Counsel may state and comment on all proper In. 
ferences from the evidence, and may draw conclusions 
from the evidence on his own system of reasoning. 

Counsel may state and comment on all proper 
inferences from the evidence,®® and a great variety 
of particular deductions and inferences have been 
held proper or not error in the light of the par¬ 
ticular facts of the case.®l Counsel is allowed 


74. Mont.—Corpus Juris died, iu 
State V. Simpson, 95 P.2d 761, 766, 
109 Mont. 198. 

64 C.J. p 265 note 95. 

76- U.S.—U. S, ex rel. Willonghby 
y. Howard, C.C.A.I11., 96 F.2d 893. 

Mont.—Corpus Juris cited in State 
y. Simpson, 95 P.2d 761, 766, 109 
Mont. 198. 

N.H.—^Woodbrldge y. Desrocher, 85 Al. 
2d 802, 93 N.H. 87—^Putnam y. 
Bowman, 196 A. 865, 89 N.H. 200— 
Smith V. Hooper, 192 A. 496, 89 N. 
H. 36. 

Pa.—Rice y. HiU, 172 A. 289, 815 Pa 
166. 

Tex.—Sterrett y. Bast Tex. Motor 
Freight Lines, 236 S.W.2d 776, 150 
Tex. 12—^Levlon y. Dallas Railway 
& Terminal Go., Ciy.App., 117 S.W. 
2d 876, error refused—Traders & 
General Ins. Co. y. HiU, CiyJlpp., 
104 S.W.2d 603, error dismissed— 
Traders & General Ins. Co. y. Pe¬ 
terson, Ciy.App., 87 S.W.2d 322, 
error dismissed—Ford Motor Co. y. 
Whitt, Civ.App., 81 6.W.2d 1032, 
error refused, 

64 C.J’. p 266 note 96. 

76. Ill.—Chicago City R. Co. v. Red¬ 
dick, 189 IlLApp. 160. 

Mont.—Corpus Juris dted In State 
y. Simpson, 95 P.2d Z61, 766, 109 
Mont. 198. 

77. Ala—Corpus Juris guoted in. 
Eabase y. State, 12 So.2d 758, 765, 
81 AlaApp. 77. 

64 C.jr. p 265 note 98. 

78. N.C.—Conn y. Seaboard Air Line 
Ry. Co., 159 S.B. 831, 201 K.a 167, 
77 A.L.R. 641. 

64 C.J. p 266 note 99. 

79. Ala—Oorpns Juris auo-ted In 
Habase y. State, 12 So.2d 768, 765, 
81 AlaApp. 77. 

Ga—-Western, eta, R. Co. v. York, 
58 S.R 188, 128 Ga 687. 

8a U.S.—Chicago 6b N. W, Ry. Co. 
y. Kelly, C.G.A.Mlnn.. 84 F.2d 669 
—Union Electric Light & Power 
Co. y. Snyder Bstate Co., C.C.A.MO., 
65 F.2d 297. 

Ariz.—Harvey v. Aubrey, 87 P.2d 482, 
58 Ariz. 210. 

Cal.—King y. Kaplan, 211 P.2d 578, 
94 Cal.App.2d 697—^McCullough v. 
Langer, 78 P.2d 649, 28 Cal.App.2d 
610—^Rogers y. Foppiano, 72 P.2d 
289, 23 Cal.App.2d 87. 

Ga—Lassiter v. Poss, 70 S.H2d 411, 


85 Ga.App. 785—^Yellow Cab Co. v. 
Adams, 31 S.E.2d 195, 71 GaApp. 
404—Southeastern Greyhound 
Lines V. Durham, 8 S.B.2d 99, 62 
GaApp. 99—Blue’s Truck Line v. 
Harwell, 200 S.B. 500, 59 Ga.App. 
805. 

lU.—^Forest Preserve Dist. of Cook 
County V. Alton R. Co., 62 N.A2d 
701, 891 Ill. 280—Howard v. Roche, 
110 N.B.2d 643, 849 IlLApp. 387— 
Reinmueller v. Chicago Motor 
Coach Co.. 98 K.H2d 120, 341 Ill. 
App. 178. 

Ky.--Ghappell y. Doepel, 192 S.W.2d 
809, 301 Ky. 622—Elliott v. Drury’s 
Adm’x, 219 S.W.2d 3, 309 Ky. 814 
—^Metropolitan Life Ins. Co. v. Os¬ 
borne, 150 S.W.2d 479, 286 Ky. 301 
I —Peck y. Peck, 76 S.W.2d 622, 266 
Ky. 835. 

Mich.—^Hayes v. Coleman, 61 N.W.2d 
634, 838 Micbu 371. 

Minn.—Scott y. Prudential Ins. Co. 
of America 282 K.W. 467, 203 
Minn. 6*47. 

Mo.—^Mooney v. Terminal R. Ass’n of 
St. Louis, 186 S.W.2d 460, 353 Mo. 
1080, certiorari denied Terminal R. 
Ass’n of St. Louis y. Mooney, 66 S. 
Ct. 28, 326 U.S. 723, 90 L.Bd. 428— 
Rouchene y. Gamble Const. Co., 89 
S.W.2d 68, 838 Mo. 123—^Jones v. 
St Louis-San Francisco Ry. Co., 
63 S.W.2d 94, 333 Mo. 802. 

N.H.—^U. S. Fidelity & Guaranty Co. 
y. Minault, 72 A.2d 161, 96 N.H. 
168—^Leonard v. City of Manchest¬ 
er, 70 A.2d 915, 96 N.H. 116—Gro¬ 
gan y. York, 38 A.2d 296, 93 N.H. 
184—Galley y. Boston & Maine R. 
R., 33 A.2d 227, 92 N.H. 455—Moon¬ 
ey v. Chapdelaine, 10 A.2d 220, 90 
N.H. 415, affirmed 11 A.2d 718, 90 
N.H. 415—Blake v. Lord, 4 A.2d 
860, 90 N.H. 42—Kelley v. Lee, 198 
A. 228, 89 N.H. 100. 

Ohio.—^Kercher v. City of Conneaut 
65 N.B.2d 272, 76 Ohio App. 491. 
Tenn.—^Bve v. Union Cent Life Ins. 

Co., 167 S.W.2d 8, 26 TenmApp. 1. 
Tex.—McOlintic y. J. D. Young Cor¬ 
poration, Com.App., 66 S.W.2d 676 
—Traders & General Ins. Co. v. 
Stone, Clv.App., 258 S.W.2d 409— 
Bell v. Bell, Clv.App., 248 S.W.2d 
978—Texas Bmp, Ins. Ass’n v. 
Hale, Civ.App., 242 S.W.2d 796— 
Guest y. Guest, Civ.App., 235 S.W. 
2d 710, refused no reversible error 
—J. D. Wright & Son Truck Line 
y. Chandler, Cly»App., 281 6.W.2d 
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786, refused no reversible error— 
Thornburg v. Manskey, Civ.App., 
219 S.W.2d 720—Whitten v. Deth- 
loff, CivJ^pp., 214 S.W.2d 480— 
Williams y. Merchants Fast Motor 
Lines, Clv.App., 214 S.W.2d 807— 
Piedmont Fire Ins. Co. v. Dunlap, 
Civ.App., 212 S.W.2d 996, refused 
no reversible error—^Abramson y. 
City of San Angelo, Civ.App., 210 
S.W.2d 476, error dismissed—Mc- 
Cown v. Jennings, Ciy.App., 209 S. 
W.2d 408—^Texas Emp. Ins. Ass’n 
v. Wells, Civ-App., 207 S.W.2d 698, 
refused no reversible error—-Alpine 
Tel. Corp. v. McCall, Ciy.App., 196 
S.W.2d 585, error refused no revers¬ 
ible erroiv-Highway Ins. Under¬ 
writers v. Spradlin, Civ~A.pp., 190 
S.W.2d 181, refused for want of 
merit—^Myers v. Thomas, Civ.App., 
182 S.W.2d 266, reversed on other 
grounds 186 S.W.2d 811, 143 Tex. 
502—^Texas Employers* Ins. Ass’n 
v. Drayton, Civ.App., 173 S.W.2d 
782, error refused—^Toole v. Christ 
Church, Houston, Civ.App., 141 S. 
W.2d 720—O’Meara v. Williams, 
Civ.App., 187 S.W.2d 66, error dis¬ 
missed judgment correct—Texas & 
P. Ry. Co. v. Smith, Civ.App., 116 
S.W.2d 1238, error dismissed— 
Traders ds General Ins. Co. v. 
Crouch, Civ.App., 113 S.W.2d 650, 
error dismissed—Traders 8b Gen¬ 
eral Ins. Co. v.. Hill, Civ.App., 104 
S.W.2d 603—Bettis v. Bettis, av. 
App., 83 S.W.2d 1076—^Mauritz v. 
Bell, Civ,App., 81 S.W.2d 730, error 
refused—^Blaugrund v. Eling, Civ. 
App., 78 S.W.2d 648, error dismiss¬ 
ed—Corpiui Juris guoted In Allen 
y. Texas & N. O. R. Co., Ciy.App., 
70 S.W.2d 768, 760, error dismissed. 

Vt—Rice y. Press, 94 A.2d 397, 117 
Vt. 442—Horicon v. Langlols’ Es¬ 
tate, 66 A2d 16, 115 Tt 470. 

64 C.J. p 265 note 2. 

81. Ala.—City of Birmingham v. 
Bowen, 47 So.2d 174, 254 Ala. 41— 
National Life 8b Accident Ins. Co. 
y. Baker, 158 So. 279, 228 Ala. 365— 
American Sur. Co. of N. Y. v. Hook¬ 
er, 58 So.2d 469, 86 AlaApp. 89, cer¬ 
tiorari denied 58 So.2d 478, 257 Ala 
238—^Llfe 8b Casualty Ins. Co. of 
Tennessee v. Waldrop, 153 So. 666, 
26 AlaApp. 60, certiorari denied 
153 So. 669, 228 Ala 895. 

Cal^Alvernaz v. H. P. Gtaxin Oow, 16 
P.2d 683, 127 CaLApp. 68L 
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much latitude in drawing and arguing inferences ( from the evidence he may draw conclusions from 


Colo.—Silver State Bldg. & Loan 
Ass*n V. Crump, 68 P.2d 1221, 99 
Colo. 88. 

Ga.—^Atlantic Coast Line R. Co. v. 
Anderson, 44 S.£2.2d 676, 76 OaJ^pp. 
829. 

Ind.—^Elvansvllle City Coach Lines v. 
Roger, 99 N.E.2d 436, 122 Ind.App. 
119, reheajrlng denied 102 N.E.2d 
604, 122 Ind.App. 119—McDonald v. 
Swanson, 1 N.E.2d 684, 103 Ind.App. 
171. 

Ill.—Murphy v. Wilkins, 86 N.B.2d 

295, 337 IlLApp. 646. 

Ky.—McCoy v. Kilgore's Adm'r, 209 
S.W.2d 66, 306 Ky. 678—Rice v. Os¬ 
borne, 208 S.W.2d 747, 306 Ky. 691 
—^McDowell V. Bryden, 162 S.W.2d 
2, 290 Ky. 549—Metropolitan Life 
Ins. Co. v. Osborne, 160 S.W.2d 
479, 286 Ky. 801—^Davidson v. Rat- 
liffe, 126 SW.2d 827, 277 Ky. 371— 
Domestic Life & Accident Ins. Co. 

V. Smith, 82 S.W.2d 293. 269 Ky. 
168—Peck V. Peck, 76 S.W.2d 622, 

255 Ky. 835—^Independent Life Ins. 
Co. of America v. Downey, 72 S.W. 
2d 1008, 255 Ky. 96—McGraw v. 
Ayers. 58 S.W.2d 378, 248 Ky. 166. 

Mich.-Mitchell v. Reolds Farms Co., 

256 N.W. 445, 268 Mich. SOL 
Minn.—Waters v. Plebelkorn, 18 N. 

W. 2d 461, 216 Minn. 489. 

Mo.—Chrum v. St. Louis Public Serv- 
■ Ice Co., 242 S.W.2d 64—Meierotto 
v. Thompson, 201 S.W.2d 161, 356 
Mo. 82—Salmons v. Dun & Brad- 
street, 162 S.W.2d 246, 349 Mo. 
498, 141 A.L.R. 674—^Lepchenski: v. 
Mobile & O. R. Co., 69 S.W.2d 610, 
882 Mo. 194—Johnson v. St Louis 
Public Service Co., App., 256 S.W. 
2d 808—^Perringer v. Lynn Food 
Co., App., 148 S,W.2d 601—Raymore 
V. Kansas City Public Service Co., 

• App., 141 S.W,2d 103—^Balsano v. 
Madden, App., 138 S.W.2d 660— 
Vesper v. Ashton* 118 S.W.2d 84, 
233 Mo.App. 204—White v. Ameri¬ 
can Life & Acc. Ins. Co. of St 
Louis, App., 90 S.W.2d 118. 

N.H.—^Richards v. Miller North Broad 
•Transit Co., 74 A.2d 552, 96 N.H. 
272—^Leonard v. City of Manchest- 
■ er, *70 A2d 916, 96 N.H. 116—Alu- 
konis V. Kashulines, 70 A.2d 202, 
96 N.H. 107, 17 A.L,R,2d 1125-^ 
Manseau v. Boston & M. R.. R., 69 
A.2d 613, 96 N.H, 7—Lynch v. L. B. 
Sprague, Ipc., 66 A2d 697, 95 N.BL 
486—^Bvans v. Foster, 60 A.2d 130, 
95 N.H. 194—^Dane v. MacGregor, 
62 A2d 290, 94 N.H. 294—Bixby v. 
Boston & M. R. R., 47 A.2d 576, 94 
NJK 107, 166 A.L.R. 590—Adams 
Y. Severance, 41 A.2d 233, 93 N.BL 
289—^Dedes v. Dedes, 89 A.2d 18, 93 
N.H. 215—Grogan v. York, 38 A.2d 

296, 93 N.H. 184—Calley v. Boston 
& Maine R. R., 88 A2d 227, 92 N.H. 
456—^Walsh v. Public Service Co, 

. of New Hanlpshlre, 30 A.2d 494, 92 
N.H. 331—Spear y. Penna* 27 A.2d 


92, 92 N.H. 190—Charles v. McPhee, 
26 A.2d 30, 92 N.H. 111—Bourque 
v. Strusa, 26 A.2d 127, 92 N.H. 94— 
La Perle v. Swanson, 24 A.2d 269, 
92 N.H. 5—Halley v. Brown, 24 A. 
2d 267, 92 N.H. 1—Prokey v. Hamm, 
23 A.2d 327, 91 N.H. 613—Baker v. 
Salvation Army, 12 A.2d 614, 91 
N.H. 1—^Mooney v. Chapdelaine, 10 
A2d 220, 90 N.H. 416, affirmed 11 
A.2d 713, 90 N.H. 416—Powers v. 
Barrett 6 A.2d 764, 90 N.H. 279— 
Heilman v. Whalley, 6 A2d 168, 90 
N.H. 216—^Kelly v. Simoutls, 4 A.2d 
868, 90 N.H. 87—Blake v. Lord, 4 
A2d 360, 90 N.H. 42—^Beardsell v. 
Tilton School, 200 A 783, 89 N.HL 
469—Smith v. Hooper. 200 A 780, 
89 N.H. 462—^Bullard v. McCarthy, 
195 A 355, 89 N.H. 158—Trudeau 
v. Manchester Coal St Ice Co., 192 
A 491, 89 N.H. 83—Crowley v. 
Mailman, 190 A 273, 88 N.H. 888 
—A J. Plourde, Inc., v. Lawrence 
Motor Co., 188 A 11, 88 N.H. 473 
—^Zeroyan v. Duncan, 184 A 860, 
88 N.H. 114—^Buttrick v. Woman's 
Hospital Aid Ass'n, 177 A 416, 87 
N.H. 194. 

Pa.—^Lynch v. Bornot Inc., 182 A 
49, 120 Pa.Super. 242. 

Tex.—^Prudential Eire Ins. Co. v. 
United Gas Corp., 199 S.W.2d 767, 
145 Tex. 267—^Texas Co. v. Ivey, 
162 S.W.2d 738, 137 Tex. 100, an¬ 
swers to certified question con¬ 
formed to. Civ.App., 164 S.W.2d 694 
—Rio Grande, E. P. & S. F. R. Co. 

V. Dupree, Com.App., 65 S.W.2d 622 
—Klmbell v. Noel, CivApp., 228 
S.W.2d 980, refused no reversible 
error—Thornburg v. Manskey, Civ. 
App., 219 S.W.2d 720—Crain v. 
West Tex, Utilities Co., Clv.App., 
218 S.W.2d 512, refused no reversi¬ 
ble error—^Williams v. Merchants 
FELst Motor Lines, ClvApp., 214 S. 

W, 2d 307—Fauth v. First Nat 
Bank of Granbury, Civ.App., 214 S. 
W.2d 168—Piedmont Fire Ins. Co. 
Y. Dunlap, CivApp., 212 S.W.2d 
996, refused no reversible error— 
Erwin V. Welbom, Civ.App., 207 S. 
W.2d 124, refused no reversible er¬ 
ror—^Pool v. Gilbert Civ.App., 199 
S.W.2d 798, error refused no re¬ 
versible error—Alpine Tel. Corp, v. 
McCall, CivApp., 195 S.W.2d 586, 
error refused no reversible error— 
Airline Motor Coaches v. Curry, 
Clv.App., 191 S,W.2d 98, refused 
for want of merit—^Butler v. But¬ 
ler, Clv.App., 144 S.W.2d 966, error 
dismissed. Judgment correct—Ortiz 
Oil Co, V. Luttes, ClY.App., 141 S. 
W.2d 1060, error dismissed by 
agreement—^Pe^oleum P^x?ducers 
Co. V. fftolley, ClV.App., 137 S.W.2d 
207, error dismissed. Judgment cor- 
rect-^'Meara. v. Williams, Civ. 
App., 137 S.W.2d 66, error dlsfhlss- 
ed. Judgment correct—Wright Tlr 
tus, Inc., Y. Swafford, CivApp., 133 
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S.W. 2d 287—Clark-Daniel's v. 
Deathe, Clv.App., 131 S.W.2d 1091, 
error refused—Kincaid v. Chicago, 
R. I. & G. Ry. Co., CivApp., 119 
e.W.2d 1084, error dismissed—^Na¬ 
tional Life St Acc. Ins. Co. v. Har¬ 
ris, CivApp., 118 S.W.2d 838—Tex¬ 
as & P, Ry. Co. V. Smith. Clv.App., 
116 S.W.2d 1238, error dismissed— 
Columbus Mut Life Ins. Co. v. 
Oldham, Civ.App., 115 S.W.2d 694, 
error dismissed—Patterson v. Ful¬ 
ler, CivApp., 110 S.W.2d 1230, er¬ 
ror dismissed—Phoenix Refining 
Co. v. Muller, Clv.App., 109 S.W.2d 
766, error dismissed—Kaiser v. 
Newsom, CivApp., 108 S.W,2d 766, 
error dismissed—^Richardson v. 
Impey, CivApp., 94 S.W.2d 490, er¬ 
ror dismissed—^Dillingham v. Cur¬ 
rie, Civ.App., 92 S.W.2d 1122, error 
dismissed—Bettis v. Bettis, Civ. 
App., 83 S.W.2d 1076—Ford Motor 
Co. v. Whitt Clv.App., 81 S.W.2d 

. 1032, error refused—^Maurltz v. 
Bell, Civ.App., 81 S.W.2d 730, error 
refused—^Levy v. Rogers, Civ.App., 
75 S.W.2d 304, error dismissed—^ 
C. W. Hahl Co. V. Burch, Clv.App., 
74 S.W.2d 1040, error dismissed— 
Allen V. Texas & N. O. R. Co., Civ. 
App., 70 S.W.2d 768, error dismiss¬ 
ed—Commercial Credit Co. v. 
Groseclose, CivApp., 66 S.W.2d 
709, error dismissed—Three States 
Telephone Co. v. Kirkwood, Civ. 
App., 61 S.W.2d 568. 

Utah.—Spencer v. Santa Fe Trail 
Transp. Co., 151 P.2d 46i, 107 Utah 
10 . 

Wash.—Braack v. Bailey, 200 F.2d 
626, 32 Wash.2d 60. 
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82. Ala—City of Birmingham ▼. 
Bowen, 47 So.2d 174, 264 Ala. 41. 

D.C.—^Meyer v. Capital Transit Co., 
Mun.App., 32 A2d 892. 

ni.—^Reinmueller v. Chicago Motor 
Coach Co., 93 120, 341 IlL 

App. 178. " ' ■ 

Ky.—Arnett v. Dalton, 267 S.W.2d 

686 . 

Mo.—Hancock v. Kansas City Termi¬ 
nal Ry. Co., 100 S.W.2d 670, 889 Mo. 
1237—Johnson v. St Louis Public 
Service Co;, App., 256 S.W.2d ^08 
—Graves v. May I>epartment 
Stores Co., .App.,^ 163 S,W.2d 778—r 
Benoist 'v. Driveaway Co^ of Mis¬ 
souri, App., 122 S.W.2d 86—Powell 
Y. Brosnahan, 115 S.W.2d 140, 282 
Mo App. 1161, opinion quashed on 
other grounds State ex rel. Brosna¬ 
han Y. Shain, 126 S.W.2d 1198, 844 
Mo. 404. ' . 

T»—Thornburg v. , Manskey, (Jlv. 
App., *219 'S.W.2d 72*0—Galveston 
Theatres v. Larsen, Civ.App., 124 

- S.W.2d 986-n»LongmlTe' v. ’ Taylor, 
CivApp., 109 S.W.2d 626, error dis¬ 
missed. ' ‘ 
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'the evidence on his own system of reasoning, 83 al¬ 
though such mferences as stated by counsel are in- 

conclusive,84 improbable,86 illogical,86 erroneous,87 

or even absurd,88 imless such conclusions are 
couched in language transcending the bounds of 
legitimate argument 89 Counsel may draw an in¬ 
ference from the evidence although the inference 
is contrary to other evidence.30 However, it is 
improper for counsel to draw inferences where there 


are no grounds for them in the evidence®^ or to in¬ 
dulge in denunciations based on assumed facts.32 
It has been held that it is improper for counsel, 
in argument to the jury, to draw an inference 
from the evidence which is unreasonable,33 but it 
has been held that counsel’s urging of an unreason¬ 
able inference is not fatal error imless the argument 
is subject to an objection additional to the objection 
that it is unwarranted by the record.34 


Provided tliare Is a faotnal "btalB 
therefor in evidence, courts will al¬ 
low counsel grreat latitude in suggest¬ 
ing probable theories to explain cir¬ 
cumstances and situations disclosed 
by record.—^Texon Drilling Co. v. 
Elliff, Tex.Civ.App., 216 S.W.2d 824, 
refused no reversible error. 

83. Iowa.—Lawyer v. Stansell, 250 
N.W. 887, 217 Iowa 111. 

Mich.—Hayes v. Coleman, 61 H.W.Sd 
634, 338 Mich. 371. 

Xex.—J. D. Wright & Son Truck Line 
v. Chandler, Civ.App., 231 S.W.2d 
786—Whitten v. Dethloff, Civ.App., 
214 S.W.2d 480—Piedmont Fire Ins. 
Co. V. Dunlap, Clv.App., 212 S.W. 
2d 996, refused no reversible error 
—Corpus Juris dted in Patterson 
V, Fuller, CivJlpp., 110 S.W.2d 1230, 
1233— Corpus Juris quoted iu Al¬ 
len V. Texas & N. O. R. Co., Civ. 
App., 70 S.W.2d 7B8, 760—Wood v. 
Texas & P. Ry. Co., Clv.App., 67 
S.W.2d 1109, error dismissed, 

64 C.J. p 266 note 3. . 

CHildaiioe by oourt 
Counsel ordinarily have the right 
to argue to the jury their own con¬ 
ception of what reasonable deduc¬ 
tions should be drawn from facts in 
evidence, and it is not necessary to 
fTifg end that the court point out all 
the deductions which might reason¬ 
ably be drawn from the facts.—Keal 
Driveway Co. v. Car & General Ins. 
Corp.. C.C.A.Fla.. 145 F.2d 845. 

84. NJS.—Seely v. Manhattan Ii. 
Ins. Co., 61 A. 585, 73 N.H. 339. 

Tex. —Highway Ins. Underwriters v. 
Spraldin, Civ.App., 190 S.W.2d 181 
—Corpus juris quoted In Allen v. 
Texas & N. O. R. Co., Civ.App., 70 
B.W.2d 758, 760. 

85. Tex.—Guest v. Guest Civ.App., 
235 aw.2d 710-^. D. Wright & 
Son Truck Line v. Chandler, Civ. 
App., 231 S.W.2d 786—Texon Drill¬ 
ing Co. V. BllilE, Clv.App., 216 S.W. 
2d 824, refused no reversible error 
—Whitten v. DethlofC, Civ.App., 214 
S.W.2d 480—Piedmont Fire Ins. Co. 
V. Dunlap, Clv.App., 212 S.W.2d 
996. 

86. Ark.—Anderson v. Frberlch, 112 
S.W.2d 634, 195 Ark. 321. 

Ga.—Southeastern Greyhound Lines 


V. Durham, 8 S.F.2d 99, 62 Ga.App. 
99. 

Iowa.—^Lawyer v. Stansell, 250 N.W. 
887, 217 Iowa 111. 

Mo.—^Raymore v. Kansas City Public 
Service Co., App., 141 S.W.2d 108. 
Tex.—Guest v. Guest, CivA^pp., 235 
S.W.2d 710^. D. Wright & Son 
Truck Line v. Chandler, Civ.App., 
231 S.W.2d 786—Whitten v. Deth- 
lofiP, Civ.App., 214 S.W.2d 480— 
Piedmont Fire Ins. Co. v. Dunlap, 
Clv.App., 212 S.W.2d 996—Highway 
Ins. Underwriters v. Spradlin, Civ. 
App., 190 S.W.2d 181, refused for 
want of merit—Columbus Mut. 
Life Ins. Co. v. Oldham, Civ.App., 
115 S.W.2d 694, error dismissed— 
Corpus Juris dted iu Patterson v. 
Puller, Civ.App., 110 S.W.2d 1230, 
1233—Corpus Jtain quoted iu Allen 
V. Texas & N. O. R. Co., Clv.App., 
70 S.W.2d 758, 760. 
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87. Iowa.—^Lawyer v. Stansell, 250 
N.W. 887, 217 Iowa 111. 

Mo.—Stewart v. George B. Peck Co., 
135 S.W.2d 405, 234 Mo.App. 864. 
Tex.—Corpus Juris dted iu Patter¬ 
son V. Puller, Civ.App., 110 S.W.2d 
1230, 1233—^Teston v. Root, Civ. 
App., 95 S.W.2d 524—Ciorpus Juris 
quoted iu Allen v. Texas & N. O. R. 
Co„ C1V.APP., 70 S.W.2d 758, 760. 

64 C.J. p 267 note 6. 

88. Ga.—Seaboard Air Line Ry. v. 
Horning, 89 S.B. 493, 18 Ga.App. 
396. 

Tex.-^orpus Juris dted iu Patter¬ 
son V. Puller, Civ.App., 110 S.W.2d 
1230, 1233—Corpus Juris quoted lu 
Allen V. Texas & N. O. R. Co., Civ. 
App., 70 S.W.2d 758, 760. 

88. Tex.—Corpus Juris quoted iu 
Allen V. Texas & N. O. R. Co., Civ. 
App., 70 S.W.2d 758, 760. 

64 ax p 267 note 8. 

9a N.H.—Watkins v. Holmes, 35 A. 
2d 395, 93 N.H. 53. 

Tex.—^Piedmont Fire Ins. Co. v. Dun¬ 
lap, Civ.App., 212 S.W.2d 996— 
Traders & General Ins. Co. v. Pe¬ 
terson, Civ.App., 87 S.W.2d 822, er¬ 
ror dismissed. 

91. Ga.—^McGhee v. Minor, 4 S.F.2d 
565, 188 Ga. 635. 

Mich.—Hayes v. Coleman, 61 N.W.2d 
634, 338 Mich. 371. 
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Minn.—Tilbury v. Welberg, 55 N.W. 
2d 685. 

Mo.—^Manters v. Sun Mfg. Co., 165 S. 

W.2d 701, 237 Mo.App. 240. 

N.H.—Trudeau v. Manchester Coal & 
Ice Co., 192 A. 491, 89 N.H. 83. 

Tex.—^Bell v. Bell, CivA^pp., 248 S.W. 
2d 978, error refused no reversible 
error. 

64 C.X p 267 note 9. 

Xnferauoe or deduetiou held ianproper 
as uot warranted by evidence 
U.S.—^London Guarantee & Accident 
Co. V. Woelfle, C.aAMo., 83 P.2d 
325. 

Ark.—Tri-State Transit Co. of Louis¬ 
iana V. Westbrook, 180 S.W.2d 121, 
207 Ark. 270. 

Ga.—Gay v. Osteen. 192 S^B. 539, 56 
Ga.App. 224. 

m.—Wayland v. City of Chicago, 21 
N.B.2d 55, 300 BLApp. 608—Klein- 
schmidt V. Otis, 3 N.S:.2d 176, 286 
Ill.App. 604. 

Ky.—Arnett v, Dalton, 257 S.W.2d 
585. 

Mass.—Kelley v, City of Boston, 6 N. 

B.2d 371, 296 Mass. 463. 

Mo.—Amsinger v. Najim, 78 S.W.2d 
214, 335 Mo. 528—Jones v. St. 
Louis-San Francisco Ry. Co., 63 6. 
W.2d 94, 333 Mo. 802—Masters v. 
Sun Mfg. Co., 165 S.W.2d 701, 287 
Mo.App. 240. 

N.H.—Wood V. Manufacturers & Mer¬ 
chants Mut. Ins. Co., 195 A. 667, 
89 N.BL 213—Carbone v. Boston & 
Maine R. R., 192 A. 858, 89 N.H 
12-^. P. Goddard Realty 4b Bakery 
Co. V. Bugbee, 192 A. 154, 89 N.H. 
34—Christie v. New England Tele¬ 
phone & Telegraph Co., 177 A. 800, 
87 N.H 236. 

N.T.—^Marshall v. City of New York, 
100 N.T.S.2d 388, affirmed 105 N. 
T.S.2d 899, 278 App.Dlv. 812. 

Pa.—Little v. Four Wheel Drive 
Sales Co., 179 A. 550, 319 Pa. 409. 
Wash.—^Discargar v. City of Seattle, 
191 P.2d 870, 30 Wash.2d 461. 

92. N.T.—Fry v. Bennett, 16 N.T. 
Super. 200, 9 Abb.Pr. 45, affirmed 
28 N.T. 324. 

64 C.J. p 267 note 10. 

93. Tex.—^Traders 4b Greneral Ins. 
Co. V. Gtone, Civ.App., 258 S.W.2d 
409. 

94. Tex.—^Teston v. Root, Civ.App., 
95 S.W.2d 524, error refused. 
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§ 182. - Comments on Evidence 

Counsel may discuss and comment on the evidence 
in his argument to the Jury. 


TRIAL § 182 

Counsel may discuss and comment on the evi¬ 
dence in his ar^ment to the jury, and various 
particular comments have been held proper or not 


96. Ala.—Metropolitan Life Ins. Co. 
V. £lstes, 155 So. 79, 228 Ala. 582. 

CaL—Johnson v. Williams, 223 P.2d 
266, 100 CAl.App.2d 294—Shrlver 

V. Silva, 161 P.2d 628, 66 Cal.App. 
2d 753. 

ya-n. —Taylor v. P. W. Woolworth 
Co., 98 P.2d 114, 151 Kan. 233. 

Ky .—Elliott V. Drury’s Adm’x, 219 
S.W.2d 3, 309 Ky. 814—Svea Fire 
& Life Ins. Co. v. Walker, 56 S.W. 
2d 967, 247 Ky. 273. 

Minn.—Corpus Juris cited in Kappa- 
port V. Boyer & Gilflllan Motor Co., 
69 N.W.2d 802, 306. 

Mo.—^Beer v. Martel, 55 S.W.2d 482, 
332 Mo. 5S--New v. Kansas City 
School of Watchmaking, App., 222 
S.W.2d 966—^Beerend v. Benwood-s 
Llnze Co., App., 192 S.W.2d 660— 
Jenkins v. Wahash Ry. Co., 107 S. 

W. 2d 204, 232 Mo.App. 438, certio¬ 
rari denied Wabash R. Co. v. Jenk¬ 
ins, 58 S.Ct. 189, 802 U.S. 737, 82 

L.Ed. 670—McCarthy v. Metropoli¬ 
tan Life Ins. Co., App., 90 S.W.2d 
158. 

N'.HL—Welch V. Prisbie Memorial 
Hospital, 9 A.2d 761, 90 N.H. 337— 
Goldstein v.. United Amusement 
Corporation, 169 A. 587, 86 NJSL 
402. 

N.B.—Hoffer V. Burd, 49 N.W.2d 282, 
78 N.D. 278. 

Ohio.—McIntosh v. Doddy, 77 N.E.2d 
260, 81 Ohio App. 851, appeal dis¬ 
missed 79 N.B.2d 137, 149 Ohio St 
426. 

Tenn.— Hager v. Hager, 66 S.W.2d 
260, 17 Temi.App. 143. 

Tex.—Stockwell v. Snyder, 84 S.W.2d 
. 706, 126 Tex. 6-^a<iues v. Ellis, 
Civ.App., 219 S.W.2d 104—Whitten 
V. Dethloll, Clv.App., 214 S.W.2d 
480—Piedmont Fire Ins. Co. v. Dun¬ 
lap, CivA.pp., 212 S.W.2d 996, re¬ 
fused no reversible error—Antone 
V. Stiles, Civ.App., 177 S.W.2d 246 
—^United Employers Casualty Co. 
V. Stewart, Civ App., 167 S.W.2d 
178, error refused—Dallas Railway 
& Terminal Co. v. Goss, ClvApp., 
144 S.W.2d 691—Wood v. Texas & 
'P. Ry. Co., Civ.App., 67 S.W.2d 
1109, error dismissed—City of 
Waco V. Klllen, Civ.App., 69 S.W. 
2d 940, error dismissed. 

Va.—Cooke v. Griggs, 88 S.R2d 764, 
183 Va. 851. 
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An object of argument is to give 

counsel an opportunity to comment 

on the evidence.—^Zemleansky v. 

United Parcel Service, 24 N.T.S.2d 

672, 175 Misc. 829. 

96. XJ.S.—^Morrow v. U. S., C.C.A. 
m., 101 P.2d 664, certiorari de¬ 
nied 59 S.Ct 88*6, 307 U.<S. 628, 83 


L. Ed. 1511—^London Guarantee & 
Accident Co. v. Woelfle, C.C.A.MO., 
88 P.2d 325. 

Ala.—^Louisville & Nashville R. Co. 

V. Sullivan, IS So.2d 877, 244 Ala. 
485—Clendenon v. Tarbrough, 171 
So. 277, 233 Ala. 269—Atlanta Life 
Ins. Co. V. Ash, 163 So. 261, 228 
Ala. 184—American Sur. Co. of N. 
T. V. Hooker. 58 So.^d 469, 8'6 Ala. 
App. 39, certiorari denied 58 So. 
2d 478, 267 Ala. 238—White v. 
White, 34 So.2d 182, 33 Ala.App. 
403. 

Ark.—^^tna Life Ins. Co. v. Lang¬ 
ston, 76 S.W.2d 50, 189 Ark. 1067. 
Cal.—King v. Kaplan, 211 P.2d 678, 
94 Cal.App. 697—Wheeler v. Bar¬ 
ker, 208 P.2d 68, 92 CaLApp.2d 776 
—Wheeler v. Brown, 117 P.2d 707, 
47 Cal.App.2d 239—Gillette v. City 
and County of San Francisco, 107 
P.2d 627, 41 Cal.App.2d 768. 

Ga.—^Lassiter v. Poss, 70 S.E.2d 411, 
85 Ga.App. 785—Louisville & N. 
R. Co. V. McCamy, 85 S.E.2d 206, 
72 GaApp. 769—City Council of 
Augusta V. Hamilton, 194 S.E. 244, 
66 Ga.App. 859. 

Ill.—Cuneo V. City of Chicago, 11 N. 
E.2d 16, 292 IlLApp. 236—Chicago 
Dally News v. Kohler, 196 N.E. 446, 
360 HL 85L 

Ind.—American Surety Co. of New 
York V. Jay Lodge No. 87, F. & A. 

M. , 19>6 N.E. 356, 102 Ind.App. 82. 
EAn.—OBCammargren v. Montgomery 

Ward & Co., 241 P.2d 1192, 172 
Kan. 484—^Taylor v. F. W. Wool- 
worth Co., 98 P.2d 114, 151 Kan. 
223. 

Ky.—Nall v. Phelps, 147 S.W.2d 1039, 
•286 Ky. 822—^Peck v. Peck, 76 S. 

W. 2d '622, 255 Ky. 836. 

Minn,—Bterris v. Breezy Point Lodge, 
Inc., 56 N.W.2d 666—Leifson v. 
Henning, 298 N.W. 41, 210 Minn. 
811. 

Mo.—Stroh V. Johns, 264 S.W.2d 304 
—Louis Stelnbaum Real Estate Co. 
V. Maltz. 247 S.W.2d 662, 31 A.L.R. 
2d 1062—Owen v. Kurn, 148 S.W.2d 
519, 347 Mo. 616—Kelso v. W. A. 
Ross Const. Co., 85 S.W.2d 627, 337 
Mo. 202—Jenkins v. Wabash Ry. 
Co., 107 S.W.2d 204, 232 Mo.App.' 
438, certiorari denied Wabash R. 
Co. V. Jenkins, 58 S.Ct. 139, 302 U.S. 
737, 82 L.Ed. 570—^Davis v. Both, 
App., 66 S,W.2d 172—Perry v. Stein, 
App., 68 S.W.2d 296, certiorari 
quashed State ex rel. Stein v. Beck¬ 
er, 67 S.W.2d 766, 834 Mo. 749. 

N.BL—^Lynch v. L. B. Sprague, Inc., 
66 AL,2d 697, 95 N.M 48’6—Watkins 
V. Holmes, 36 A.2d 396, 93 N.BL 
53—Heilman v. Whalley, 6 A. 2d 
168, 90 N.H. 216—Nicholaides v. 
Wallace, 169 A. 874, 86 N.H. 466— 
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Giguere v. Boston & M. R. R., 167 
A. 661, 86 N.H. 294—Cote v. Sears, 
Roebuck & Co., 166 A. 279, 86 N. 
H. 238—Clark v. Temple, 164 A. 
763. 86 N.H. 170. 

N.C.—Wilson V. Commercial Finance 
Co., 79 S.E.2d 908, 239 N.C. 849. 
Ohio.—Acker v. Columbus & South¬ 
ern Ohio Elec. Co., App., 60 N.E. 
2d 932—Messinger v. Karg, 192 N. 
E. 864, 48 Ohio App. 244. 

Or.—Lamb v. Woodry, €8 P.2d 1257, 
154 Or. 30, 105 A.L.R. 914. 

Pa.—^Bourd v. Berman, 68 AL.2d 442, 
859 Pa. 183—McKee v. Elliott-Lew- 
is Elec. Co., 11 A.2d 551, 139 Pa. 
Super. 825. 

S.C.—Young V. Parker, 77 S.E.2d 
288, 224 S.C. 35. 

S.D.—Hopp V. Thompson, 88 N.W. 
2d 133, 72 S.D. 674. 

Tenn.—Stone v. O’Neal, 90 S.W.2d 
548, 19 Tenn.App. 512. 

Tex.—^Texas & P. Ry. Co. v. Weath¬ 
erly, 101 S.W.2d 217, 128 Tex. 642 
—Davidson v. Whitfield Transp. 
Co., Civ.App., 258 S.W.2d 170, er^ 
ror refused no reversible error— 
Frozen Foods Exp. v. Odom, Civ. 
App., 229 S.W.2d 92, refused no 
reversible error—Airline Motor 
Coaches v. Owens, Clv.App., 199 
S.W. 2d 802, error refused no re¬ 
versible error—Adamson v. Bur¬ 
gle, Civ.App., 186 S.W.2d 388, re¬ 
fused for want of merit—^McGreg¬ 
or Milling & Grain Co. v. War- 
en, CivApp., 175 S.W.2d 476, er¬ 
ror refused—^BjroU v. Scott, Civ. 
App., 156 S.W.2d 986, error refused 
—^Thompson v. Texas Elec. Ry. 
Co., Civ.App., 166 S.W.2d 624, error 
refused—^Texas & N. O. R. Co. v. 
Sterling, Civ.App., 154 S.W.2d 966, 
error refused—Branton v. Inks, 
Civ.App,, 149 S.W.2d 667, error 
dismissed, Judgment correct—• 
Western Reserve Life Ins. Co. v. 
Burchfield, Civ.App., 149 S.W.2d 
125, error dismissed, Judgment co]> 
rect—Teston v. Root, Civ.App., 95 
S.W. 2d 624, error refused—Rich¬ 
ardson V. Impey, Civ.App., 94 S.W. 
2d 490, error dismissed—^uanah, 
A & P. Ry. Co. V. Bblen, Civ.App., 
87 S^W.2d 540, error refused—Com¬ 
mercial Credit Co. v. Groseclose, 
Civ.App., 66 S.W.2d 709, error dis¬ 
missed. 

Wis.—Goelz V. Knoblauch, 7 N.W.2d' 
420, 242 Wis. 186. 

84 C.J. p 267 note 16 [h]. 

Fact that witnesses testified differ¬ 
ently on cross-examination than they 
did on direct did not invalidate argu¬ 
ment referring to testimony on direct 
examination.—Giguere v. Boston & 
M. R. R.. 167 A 561, 86 N.H. 29A 
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error.®® Counsel* should not he subjected to unrea¬ 
sonable restraint in commenting on the evidence,®^ 
but should be allowed a wide latitude,®® and the 
scope of permissible argument is a matter for the 
soiind discretion of the trial judge.®® Coimsel may 
state that as proved about which the testimony is con¬ 
flicting,^ or that he does not see how the testimony 
can be reconciled when it is in fact conflicting,® 
or he may seek to reconcile conflicting evidence.® 
The court may permit him to state the substance 
of instruments offered in evidence,^ or to read to 
the jury all or a portion thereof® or to read to the 
jury a version of the evidence prepared by him¬ 


self, as long as he does not misquote or misrepresent 
it.® While counsel may properly refer to, and 
comment on, evidence adduced by the other party,^ 
he is not obliged to point out evidence which favors 
his opponent,® and so may disregard any such evi¬ 
dence of an explanatory character.® It is misconduct 
for counsel to criticize, in his argument, the action 
of the court in admitting certain evidence over ob¬ 
jection.^® 

Comments on weight of evidence. Counsel may 
comment^i and express his opinion^® on the weight 
of the evidence, provided he stays within the 
record.^® He may urge on the jury his view of the 


97. * Qa.—City Council of Augusta 
V. Hamilton, 194 S.E. 244. 66 Ga. 
App. 859. 

ni. —'Heinmueller v. Chicago- Motor 
, Coach ,Co.., 93 120, 341 111.. 

App. 178. 

Mo.~<Grab y. Payis Const. Co., 109 
' S.W.2d 882, 233v Mo.App. 819. 
N'.H.—Chatman v. Maine Cent. R. R., 
167 A. 569.' .86 N.H. 317—Carr v. 
Orrill, 166 jL 270, 86 N.H. 226. 
reac.-MPurrh v. Purrh, dv.App., 251 

S.W.2d 927, error refused no re¬ 
versible error—^Deace v. Strlbling. 
Civ.App., 165 S.W.2d 617—Caraon 
V. Amberson, Civ.App., 148 S.W.2d 
972. error dismissed, judgment cor¬ 
rect—Presley V. Wilson, Civ.App.. 
125 S.W.2d 654, error dismissed, 
judgment correct. 
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98. U.S.—Chapman v. Alton R. Co., 
C.C.AI11., 117 F.2d 669. 

AJa.—^National Biscuit Co. v. Wil- 
spn, 54 So.2d 492, 256 Ala. 241— 
.City of .Birmingham v. Bowen, 47 
, So.2d 174, 254 Ala. 41. 

Cal.—Shrlver v. -Silva, 161 P.2d 528. 

. 65 Oal.App.2d 763. 

Fla.—^Alford v. Barnett Nat, Bank of 
.'jacksonvlUe, 188 So. 322, 137 Fla. 

; 564. 

G-a.—City Council of Augusta v. Ham¬ 
ilton, 194 S.E. 244, 66 Ga.App. 859. 
QL—^Franko v. Crosby, 278 111.App. 
416. 

Bly.-—Arnett v. Dalton. 257 S.W.2d 
685—Strong v. Abner, 105 S.W.2d 
699, 268 Ky. 602. 

Mo.—Grab v. Davis Const. Co., 109 
S.W.2a 882. 233 Mo.App. 819— 

Goucher v. Woodmen Acc. Co. of 
Dlncoln, Neb., 104 S.W.2d 289, 231 
jMo.App. .578, 

Sr.£L —^Merchants Mut. Cas. Co. v. 

Smith, 17 A.2d 88, 91 N.H. 204. 

3.D.—Kloppenburg v. Kloppenburg, 
280 N.W.'209, 66 S.D. 174. 

Pex.—^Ramirez v. Acker, 188 S.W.2d 
1064, 134 Tex. 647—^Furrh v. Purrh, 
Civ.App., 261 S.W.2d 92t, error re¬ 
fused no reversible error—^Texas 
Bmp. Ins. Ass*n v. Scott, Civ.App., 

I 233 S.W.2d 171, refused no reversi- 
i-.ble error—^Erwin v. Welborn, Civ. 
ArtP., 207 S.W.2d 124, error refused 


no reversible error—Classen v. Ben- 
fer, Civ.App., 144 S.W.2d 638, error 
dismissed, judgment correct—^POrd 
Motor Co. V. Whitt, Civ.App., 81 
S.W.2d 1032, error refused. 

64 C.J. p 267 note 13. 

Latitude in argument generally see 
supra S 169. 

Asl attorney is allowed a reasona- 
ble latitude in commenting on the 
evidence.—^Peterson v. Cochran & Mc- 
Cluer Co., 31 N.B.2d 825, 308 Bl.App. 
348. 

99. Ga.—City Council of Augusta v. 
Hamilton, 194 S.B. 244, 56 Ga.App. 
859. 

Iowa.—De Moss v. Brown Cab Co., 
264 N.W. 17, 218 Iowa 77. 

Mo.—Kelso V. W. A. Ross Const. Co., 
85 S.W.2d 627, 337 Mo. 202—Grab 
Y. Davis Const. Co., 109 S.W.2d 882, 
233 Mo.App. 819. 

64 C.J. p 267 note 14. 

1. Ga.—^Hom v. Towson, 185 S.B. 
487, 168 Oa. 37. 

64 C.J. p 268 note 17. 

2. Mich.—^Fillingham v. Michigan 
United R. Co., 117 N.W. 636, 154 
Mich. 233. 

3. Ky.—^Rakestraw v. Sebree Deposit 
Bank, 225 S.W. 506, 189 Ky. 668. 

4. Tex.—Gonzales v. Batts, 50 S.W. 
403, 20 Tex.Civ.App. 421. 

5. Ark,—Sovereign Camp, W. O. W., 
V. Kropp, 78 S.W.2d 163, 189 Ark. 
485. ' 

Mo.—Klllam v. Travelers Protective 
Ass’n of America, App., 127 S.W.2d 
772. 

Tex.—Murchison v- Ballard, Civ.App., 
178 S.W. 2d 664, error refused. 
Befosal of permission held error 
Fla.—Standard Acc. Ins. Co. v. Simp¬ 
son, 10 So.2d 85, 151 Fla. 564. 

Oral adxnissioii. in eviaenee 
Refusal to permit counsel to read 
to jury facts from a stipulation which 
had already been orally admitted at 
trial was not error.—Roberto v. Hart¬ 
ford Fire Ins. Co., C.A.IU., 177 F. 
2d 811, certiorari denied 70 S.Ct. 622, 
339 U.S. 920, 94 L.Ed. 1343. 

6. Neb.—Stull V. Stull, 96 N.W. 196, 
1 Neb., UnoO., 380, 389. 
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Tex.—Younger Bros. v. Moore, Civ. 
App., 135 S.W.2d 780, error dis¬ 
missed, judgment correct. 

The recollection of evidence is for 
Jury and not for the attorneys.— 
Bryant v. Reedy, 200 S.E. 896, 214 
N.C. 748. 

7. Ind.—Muncie & P. Traction Co. 
V. Hall,. 90 N.B. 312, 173 Ind. 292. 

64 C.J. p 268 note 22. 

8. N.H.—Piatek v. Swindell, 161 A. 
262, 84 N.H. 402. 

9. N.H.—Piatek v. Swindell, supra. 

10. Cal.—Schmidt V. Union Oil Co. 
of California, 149 F. 1014, 27 CaL 
App. 366. 

11. Ky.—^Provident Life & Accident 
Ins. Co. of Chattanooga, Tenn., v. 
Diehlman. 82 S.W.2d 350, 2*59 Ky. 
320. 

Mo.—^Van Yolkinburgh v. Elansas 
City Public Service Co., App., 254 
S.W.2d 287. 

Tex.—Adamson v. Burgle, Civ.App., 
186 S.W.2d 388, refused for want 
of merit—Hamill & Smith v. Parr, 
Clv.App., 178 S.W.2d 726—Presley 

V. Wilson, Civ.App., 126 S.W.2d 
654, error dismissed, judgment cor¬ 
rect—Gulf Cas. Oo. V. Fields, Civ. 
App., 107 S.W.2d 661, error dis¬ 
missed—Chicago, R. 1. & G. By. 
Co. V. Faulkner, Civ.App., 194 S. 

W. *651. 

13. U.S.—Hallinan ▼. U. S., C.A. 
Cal., 182 F.2d 880, certiorari de¬ 
nied 71 S.Ct. 1010, 841 U.S. 962, 95 
Lf.Ed. 1375, rehearing denied 72 S. 
Ct 623, 342 U.S. 966, 96 L.Ed. 710, 
rehearing denied 72 S.Ct. 756, 34*3 
U.S. 931, 96 L.Bd. 1341. 

Ark.—^Anderson v. Brberich, 112 
W.2d 634, 196 Ark. 321. 

Cal.—Rogers v. Foppiano, 72 P.2d 
239, 28 Cal.App.2d 87. 

Tex.—^Pacific Bmp. Ins. Oo. v. Gage, 
Civ.App., 199 S.W.2d 637, error re¬ 
fused no reversible error—^Pure Oil 
Oo. V. Crabb, Clv.App., 1'61 S.W.2d 
962. Error refused. 

64 C. J. p 269 note 39. 

13. Ill.—Heineke v. Chicago Rys. 

Co., 116 N.E. 761, 279 IlL 210. 

64 C.J. p 269 note 40. 
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case based on that part of the testimony favorable 
to his client,and may claim that the testimony on 
the other side is false.i® On the other hand, it has 
been held that it is improper for counsel to state 
his personal feelings, opinion, or belief as to the 
evidence.!® 

Misstating evidence. It is improper for counsel 
to misstate the evidence.!*^ However, a misstate¬ 
ment of the evidence will not be fatal error with 
respect to a matter of trifling or of no importance;!® 
and a mere misrecollection or accidental misstate¬ 
ment of evidence in argument does not render the 
trial unfair as a matter of law.!® is not a 
fatal impropriety where counsel, in his argument, is 
mistaken as to who had given certain testimony.®® 

§ 183. -Comments on Matters Not Cov¬ 

ered by Instructions 

Where a case Is submitted to the Jury without in¬ 
structions, counsel may. argue any issues and theories 
of the case on which he Is entitled to recover. 


Where a case may be submitted to the jury with¬ 
out instructions in the absence of requests there¬ 
for, counsel may properly argue any issues and 
theories of the case on which he is entitled to re¬ 
cover, even though no instructions thereon have 
been given.®! 

§ 184. - Comments on Nonproduction of 

Evidence or Witnesses 

Counsel may comment on the fact that evidence Is 
not offered, as where the adverse party falls to call a 
witness under his control, or a seemingly available wit¬ 
ness whose testimony he would naturally be expected to 
produce if It were favorable to him. 

Counsel has wide latitude in commenting on the 
fact that evidence is not offered,®® but may not 
charge the adverse party with the suppression and 
concealment of evidence unless such charge is sup¬ 
ported by the evidence.®® Counsel may comment on 
the failure of the adverse party to produce evi-* 
dence which is peculiarly within his control,®4 or 


14. Kan.—^Taylor v. P. W. Wool- 
worth Co.. 98 P.2d 114. 151 {Kan. 
283. 

Ky.—Smith v. Butt & Hardin, 185 S. 
W.2d 67, 281 Ky. 127, 167 A.L.R. 
648. 

Mo.*—Marezuk r. St. Louis Public 
Service Co., 196 S.W.2d 1000, 855 
Mo. 686—^Poagrue v. Kum, 140 S.W. 
2d 13, 846 Mo. 153—^Rouchene v. 
Gamble Const. Co., 89 S.W.2d 68, 
338 Mo. 128. 

N.H.—Colby V. Avery, 40 A.2d 841, 
98 N.H. 260. 

Tex.—Toole v. Christ Church, Hous¬ 
ton, Clv.App., 141 S.W.2d 720, error 
refused. 

64 C.J. p 269 note 41. 

15. Ky.—^Rose v. Harris, 2-63 S.W.2d 
>399. 

Mo.—Huselton v. Commerce Trust 
Co., 64 S.W.2d 757, 228 Mo.App. 
150. 

64 C.J. p 269 note 42. 

16. Ill.—Polk V. Kavelin. 76 N.H.2d 
353, 832 Ill.App. 660—Goad v. Gris¬ 
som, 67 N.E.2d 614, 324 llLApp. 
123. 

Vt.—^Rlce V. Press, 94 A.2d 897, 117 
Vt. 442. 

64 O.J. p 269 note 43. 

17. Ark.—St. Louis, etc., R. Co. v. 
Waren, 48 S.W. 222, 65 Ark. 619. 

Cal.—^Hays v. Vlscome, App., 264 P. 
2d 173. 

HI.—Chase v. Chicago, 20 HLApp. 
274. 

Xowa.—^Pierce v. Heualnkveld, 14 N. 

W.2d 275, 284 Iowa 1348. 

Ky.—^National Sur. Marine Ins. Corp. 

V. Wheeler, 267 S.W.2d 678. 

Mo.—Olds V. St. Louis Nat. Baseball 
Club, App., 119 8.W.2d 1000—Mas- 


sengale v. Rice, 68 S.W. 233, 94 Mo. 
App. 430. 

N.H.—^LePage v. St. Johnsbury 
Trucking Co., 80 A.2d 148, 97 N.H 
46—^McLeod v. Caprarello, 64 A. 
2d 21, 95 N.H. 343—Menard v. Cash- 
man, 55 A.2d 156, 94 N.H. 428— 
Woodbrldge v. Desrocher, 86 A. 2d 
802, 93 N.H. 87—Merchants Mut 
Oas. Co. V. Smith, 17 A.2d 88, 91 
Nr.H. 204—^Manning v. Leavitt Co., 
6 A.2d 667, 90 N.H. 167, 122 A.L.R. 
249—^DU'be v. Melhom, 183 A. 869. 
88 N.H 1—^Buttrick v. Woman’s 
Hospital Aid Ass’n, 177 A. 416. 87 
N.H. 194. 

N.T.—^Mullarkey v. Interurban St. R. 

Co„ 96 N.Y.S. 115, 48 Misc. 638. 
Bepaated misstatements 
N.H—^Bruce v. Capitol Motor Transp. 
Cow, 188 A. 266, 87 N.H 462—Benoit 
V. Perkins, 104 A. 264, 79 N.H 11. 

18. Idaho.—O’Connor •v. Langdon, 26 
P. 669, 8 Idaho 61. 

64 C.J. p 268 note 85. 

19. Minn.—Bocchi v. Karnstedt, 66 
N.W,2d 628. 

N.H—Williams v. Williams, 182 A. 

172, 87 N.H 430. 

64 C.J. p 269 note 36. 

20. Vt.—^Newton’s Adm’x v. Ameri¬ 
can Car Sprinkler Co., 90 A. 683, 87 
Vt. 546. 

21. Mo.—^Temetz v. St. Louis Lime 
& Cement Co., 252 S.W. 66. 

64 C.J. p 269 note 45. 

22. Tex.—^Traders & General Ins. Co. 
V. Childers, Clv.App., 96 S.W.2d 461, 
error dismissed. 

Presumptions and inferences from 
failure to produce evidence or wit¬ 
nesses generally see Evidence 8 
156, 

28. Cal.—rWills V. J. J. Newberry 
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Co., Ill P.2a 846, 43 Cal.App.2d 
696—^Howard v. Clark, 84 P.2d 529, 
29 Cal.App. 2d 374. 

Ind.—^Montgomery-Ward & Co. v. 
Wooley, 94 N.B.2d 677, 121 Ind. 
App. 60. 

Mont.—^Ealph v. MacMarr Stores, 62 
P.2d 1285, 103 Mont. 421. 

Tex,—Safeway Stores of Texas v. 
Brigance, Clv.App., 118 S.W.2d 
812, error dismissed. 

2d. Mo.—Huskey v. Metropolitan 
Life Ins. Co., App., 94 S.W.2d 1075 
—Cooper. V. MetropoUtan Life Ins. 
Co.. App., 94 S.W.2d 1070. 

N.H—Blake v. Lord, 4 A.2d 860, 90 
N.H 42. 

Photograph of premises 

In action by theater patron for 
injuries sustained as result of fall 
on stairway* leading to ladles’ rest 
room, argument that theater owner 
should have produced picture to show 
construction of stairway was not re¬ 
versible error, where there was no 
apparent reason for defendant not 
having taken picture.—Galveston 
.Theatres v. Larsen, Tex.Clv.App., 124 
S.W.2d 936. 

Failure to exhibit arm to Jury 
Where insurer’s counsel argued 
that, if claimant’s arm injuries were 
as serious as contended, claimant 
would have exhibited arm to Jury, ar¬ 
gument of claimant’s counsel- that 
such evidence would have, been in¬ 
admissible and that insurerfs counsel 
knew it was reversible error, slUce 
such evidence .would have been ’ &d- 
missible and insurer’s counsel had 
right to comment on. claimant’s .fallr 
ure to exhibit hlS.arm to Jury.—rTrad- 
ers & General Ins. Co. v. Childers, 
Tex.Civ.App., 96. .S.W.2d 461, error 
dismissed. 
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peculiarly within his knowledge,2B or which is 
available to him and which he would naturally be 
expected to produce if it were favorable to him.2« 
However, it is improper for counsel to comment on 
the failure, to produce evidence which would not 
have been competent or admissible.27 Counsel may 
comment on the failure of a party to ask his wit¬ 
ness, who is shown to be familiar with a material 
fact, concerning such fact,28 and may comment on 
the failure of the adverse party to produce relevant 
evidence and documents in his possessions^ which 
he has been notified to produce at the trial,so or 
which the court has ordered him to produce but 
it is improper for him to comment on the nonintro¬ 
duction of books excluded by the courtSS or which 
the court has declined to order the party to produce 
on the ground that they contain incriminating mat- 
ter.ss Moreover, it is not error for the court to re¬ 


fuse to permit counsel to comment on the nonpro¬ 
duction of the book entries of his adversary when 
there is no real dispute as to the entries and they 
were within reach of counsel.S4 It has been held 
improper to comment on the failure of the adverse 
party to produce documents which are at least 
equally available to counsel.SS Where defendant 
introduces no evidence but rests when plaintiff 
rests, no adverse presumption arises because of his 
omission to introduce any evidence, and adverse 
comment because of such omission has been held 
to be improper,^® but there is also authority to the 
contrary.87 Counsel may comment on the failure 
of his opponent to produce any evidence with 
respect to particular issues.^S 

Comment on failure to call witnesses. Where a 
party fails to call a witness under his control,^® or 


25. Mo.—'Huskey v. Metropolitan 
Life Ins. C?o., App., 94 S.W.2d 1076 
—Cooper V. Metropolitan Life Ins. 
Co.. App., 94 S.W.2d 1070. 

Tex.—^Missouri-Kansas-Texas K. Co. 
of Texas v. McKinney, Civ.App., 
125 •S.W.2d 789, affirmed Missouri, 
K. & T. H. Co. of Texas v. McKin¬ 
ney. 146 S.W.2d 1081, 136 Tex. 76 
—Galveston Theatres v. Larsen, 
Civ.App., 124 S.W.2d 98-6—Traders 
6b General Ins. Co. v. Childers, 
Civ.App., 96 S.W.2d 461, error dis¬ 
missed. 

26. Mo.—^Huskey v. Metropolitan 
Life Ins. Co.. App., 94 S.W.2d 1076 
—Cooper V. Metropolitan Life Ins. 
Co.. App.. 94 S.W.2d 1070. 

Tex.—Airline Motor Coaches v. 
Green. Civ.App., 217 S.W.2d 70, er¬ 
ror refused no reversible error. 

64 C. J. p 269 note 48. 

27. -Conn.—Sickmund v. Connecticut 
Co.. 189 A. 876. 122 Conn. 376. 

N.H.—^Public Service Co. of N. H. 
V. Chancey, 61 A.2d 845, 94 ItT.H. 
269. 

64 C.J. p 249 note 47. 

28. N.H.—Balcus v. Sterling Exp. 
Co.. 51 A.2d 479. 94 N.H. 270. 

Vt—McKinstry v. CoUins, 62 A. 438, 
74 Vt. 147. 

29. Ariz.--M. Karam & Sons Mercan¬ 
tile Co. V. Serrano, 77 P.2d 447, 61 
Ariz. 397. 

Mo.—Bnyart v. Santa Pe Trail 
Transp. Co., 241 S.W.2d 268—Mc- 
iNTeill V. Fidelity & Casualty Co. of 
2T6W York. 82 S.W.2d 682, 336 Mo. 
1142—^Berkstresser v. Finnell, App., 
181 S.W.2d 37. 

K.H.—American Employers Ins. Co. 
V. Wentworth, 6 A.2d 266, 90 N.H. 
112 . 

Ohio.—^DickerholE v. Athey, App., 79 
N.E.2d 87T. 


Becords of corporatloii of which de.. 

fondant was an officer 
Mo.—^In re Weingart’s Estate, App., 
170 S.W.2d 972. 

30. Me.—^Tobln v. Shaw, 46 Me. 331, 
71 Am.D. 647. 

Tex.—Hill V. Houser, 116 S.W. 112, 61 
Tex.Civ.App. 359. 

31. Mich.—Williams v. Cleveland, 
etc., R. Co., 61 N.W. 62. 102 Mich. 
637. 

32. Minn.—^Minneapolis St. R. Co. v. 
Hare, 210 N.W. 161, 168 Minn. 423. 

Tex.—^Martin Brown Co. v. PerrUl, 
13 S.W. 975, 77 Tex. 199. 

33. Pa.—^Boyle v. Smlthman. 23 A. 
397. 146 Pa. 265. 

34. D.C.-^ohn Gill & Sons v. Kahl- 
Holt Co., 47 App.D.C. 65. 

35. Mo.—^Elliot V. Grand Lodge. 
Brotherhood of Railway Trainmen. 
96 S.W.2d 829, 231 Mo.App. 49— 
Chervek v. St. Louis Public Service 
Co., App., 173 S.W.2d 699. 

3Gb Vt.—^Horioon v. Langlois’ Estate, 
66 A.2d 16, 115 Vt. 470. 

64 C.J. p 270 note 66. 

37. dll.—Carson v. Weston Hotel 
Corp., 116 N.E.2d 800, 861 IlLApp. 
628—^Beery v. Bree^ 36 N.E.2d 
591. 311 llLApp. 469. 

64 C.J. p 270 note 56. 

3& Ky.—Gatliff Coal Co. v. Hiirs 
Adm’r, 92 S.W.2d '66, '263 Ky. 309. 
Mo.—Johnson v, St. Louis Public 
Service Co., App., 26*6 S.W.2d 308. 

39. Ill.—^Ranz v. Yaschenko, 67 N. 
B.2d 891, 829 Ill.App. 274—In re 
Sandusky's Estate, 62 N.E.2d 286, 
821 Ill.App. 1. 

Iowa.—Corpus Juris cited in Johnson 
V. Kinney, 7 N.W.2d 188, 194, 232 
Iowa 1016, 144 A.L.R. 997. 

Tex.—A. B. C. Storage & Moving 
Co. V. Herron. Civ.App., 188 S.W. 
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2d 211, error dismissed. Judgment 
correct. 

64 C.J. p 270 note 64. 

Comment on failure of party to tes¬ 
tify see infra S 186. 

Employee 

U.S.—Chesapeake & O. Ry. Co. v. 
Richardson. C.C.A.Ohio. 116 P.2d 
860, certiorari denied 61 S.Ct. 961, 
315 U.S. 674, 86 L.Ed. 1631. 

Ga.—Gulf Life Ins. Co. v. Le Croy, 
182 S.E. 378, 181 Ga. 243. 

Mo.—^Kelso V. W. A. Ross Const. 
Co.. 86 S.W.2d 627, 587 Mo. 202— 
Van Volkinburgh v. Kansas City 
Public Service Co.. App., 254 S.W. 
2d 287—Riley v. St. Louis Public 
Service Co., App.. 246 S.W.2d 666 
—^Hancock v. Union Pacific R. Co., 
App.. 231 S.W.2d 226—White v. 
Metropolitan Life Ins. Co., App., 
218 S.W.2d 796—Williams v. Ex¬ 
cavating 8c Foundation Co., 93 S. 
W.2d 123, 230 Mo.App. 973. 

N.H!.—^Higgins v. Town of Carroll, 
167 A. 270, 86 N.H. 312. 

Tex.—^Marek v. Southern Enterprises 
of Texas, 99 S.W.2d 694, 128 Tex. 
377, mandate conformed to South¬ 
ern Enterprises v. Marek, Civ.App.. 
101 S.W.2d 691—Airline Motor 
Coadxes v. Green, Civ.App., 217 S. 
W.2d 70, error refused no reversi¬ 
ble error—Gulf. C. & S. F. Ry. Co. 
V. Bouchillon, Civ.App., 186 S.W.2d 
1006, refused for want of merit— 
Montgomery Ward 8c Co. v. Levy, 
Civ.App., 3L3'6 S.W.2d 663, error dis¬ 
missed, Judgment correct —Texas 
Indemnity Ins. Co. v. Lean, Civ. 
App., 77 S.W.2d 748, error dis¬ 
missed. 

Wife 

Tex.—Alvey v. Goforth, Civ.App., 263 
S.W.2d 813, error granted. 

Daughter 

Ill.—‘In re Sandusky's Estate, 52 N. 
E.2d 285, 321 Ill.App. 1. 



g8 C.J.S: 

with whose testimony he is particularly acquainted 
and of which the other party is ignorant,^® or where 
he fails to call a seemingly available witness, whose 
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testimony he would naturally be expected to produce 
if it were favorable to him,^^ it is not improper !for 
counsel on the other side, in argument, to com- 


Soo. 

Ill.—Chicago Dally TTews y. Kohler, 
196 N.K. 445, 360 Ill. 851. 

Brother 

Mo.—®mlth V. Kansas City Public 
Service Co.. 56 S.W.2d 838, 227 
Mo.App. 675. 

Where defexUlaiLt’s oomuiel had 
agreed that oectaln vrLtaees would he 
prepent^ permitting plaintifTs counsel 
to ask whether such witness would 
be present and where he could be 
had was not prejudicial misconduct. 
—^Lampkln v. Chicago Great Western 
K. Co.. 44 P.2d 210, 141 Kan. 76*3. 

Failure to testify at former trial 
Argument in which patron's coun¬ 
sel discussed failure of restaurant 
employees to testify at previous trial 
was not unfair under the circum¬ 
stances.—^Ranz V. Yaschenko, 67 N. 
E.2d 891, 829 lU.App. 274. 

40. Cal.—^Freitas v. Peerless Stages, 
239 P.2d 671, 108 Cal.App.2d 749, 
83 A.L.R.2d 778. 

N.H.—Woodman v. Peck, 7 A.2d 251, 
90 N.H. 292, 122 A.L,.R. 1402. 

N.C.—York V. York, 194 S.B. 486, 
212 N.C. 695. 

Pa.—Cesarlni v. Peters, Com.Pl., 85 
DeLCo. 146. 

64 C.J. p 271 note 66. 

Bus passenger * 

In action by motorist for Injuries 
sustained when motorist collided with 
rear end of bus which had suddenly 
stopped to pick up passenger, court 
did not commit reversible error In 
permitting motorist’s counsel, in ar¬ 
gument, to' comment on bus compa¬ 
ny’s failure to produce as a witness 
the passenger whom the bus driver 
had stox)ped to take on.—Scott v. 
Kansas City Public Service Co., Mo. 
App., 115 S.W.2d 518. 

PSiyslolaiL 

(1) Where plaintiff was examined 
by defendant’s physician, plaintiff’s 
counsel may comment on defendant’s 
failure to call physician as witness. 
Ala.—Pacific Mut. Life Ins. Co. of 

California v. Green, 1*66 So. 696, 232 
Ala. 50. 

Mo.—Gabelman v. Bolt, 80 S.W.2d 
171, 836 Mo. <539. 

(2) In personal injury action, 
plaintiff’s attorney was not guilty of 
nxlsoonduct in eliciting the fact that 
plaintiff had been examined at de¬ 
fendant’s reauest by three medical 
experts, but that only one was call¬ 
ed to testify, since he had the right 
to argue, that the two not called 
would have given testimony more tsu- 
vorable to plaintiff than to defend- 
ant.- 7 -Guin v. Mastrud, 238 N.W. 716, 
206 Minn. 382. ' 


(3) In personal injury action, com¬ 
ment of plaintiff’s counsel in argu¬ 
ment on failure of defendant to use 
deposition of physician who was In 
charge of hospital whereto plaintiff 
was sent was not improper.—Harri¬ 
son V. St. Louis-San (Francisco By. 
Go., 99 S.W.2d 841, 389 Mo. 821. 
Passenger in motor vehlole 
Mass.—Williamson v. Feinsteln, 41 N*. 

B.2d 185, 311 Mass. 822. 

N.H.—^Baker v. Salvation Army, 12 A. 
2d 614, 91 K.H. 1. 

Tex.—Smith v. Broussard, Civ.App., 
257 S.W.2d 125. 

4L TJ.S.—Chesapeake & O. By. Co. v. 
Richardson, C.C.A.Ohlo, 116 P.2d 
860, certiorari denied 61 S.Ct. 961, 
313 U.S. 574, 86 L.Ed. 1531. 

Cal.—^Freitas v. Peerless Stages, 239 
P.2d 671, 108 CalA.pp.2d 749—Win¬ 
kle V. Turlock Irr. Dist, 74 P.2d 
802, 24 Cal.App.2d 1. 

Ill.—^In re Sanduskjr’s Estate, 52 N.E. 
2d 286, 321 IlLApp. 1—McNeff v. 
White Eagle Brewing Co., 18 H.E. 
2d 493, 294 BLApp. 87. 

Ky.—^Helton v. Prater’s Adm’r, 114 
S.W.2d 1120. 272 Ky. 674—Huber 
& Huber Motor Express v. Mar¬ 
tin’s Adm’r, 96 S.W.2d 696, 265 Ky. 
228—Oorpiui yurls cited in Gatliff 
i Coal Co. V. Hill’s Adm’r, 92 S.W.2d 
6*6, 61, 263 Ky. 809. 

I Minn.—Shockman v. Union Transfer 
Co., 19 N.W.2d 812, 220 Minn. 884 
—Waters v. Fiebelkorn, 18 N.W. 

! 2d 461, 216 Minn. 489. 

! Mo.—^Block V. Backers, 256 S.W.2d 
760—Harrell v. Berberich, 222 S. 
W.2d 733, 359 Mo. 661—Belding v. 
St. Louis Public Service Co., 215 
S.W,2d 606, 368 Mo. 491—Corpus 
Juris cited in Holtz v. Daniel 
Hamm Drayage Co., 209 S.W.2d 
883, 887, 357 Mo. 638—Mdnnis v. 
St Louis-Southern, 108 S.W.2d 113, 
841 Mo. 677—Brungs v. St. Louis 
Public Service Co., App., 230 S.W. 
2d 181—Chervek v. St Louis Pub¬ 
lic Service Co., App., 173 S.W. 2d 
699—^Dougherty Real Estate Co. v. 
Gast App., 95 S.W.2d 877—Cham¬ 
bers V. Chambers, App., 74 S.W.2d 
104—Waeckerley v. Colonial Baking 
Co., 67 S,W.2d 779, 228 Mo.App. 
1186. 

N.H—Woodman v. Peck, 7 A.2d 261, 
90 H.H. 292, 122 A.L.B. 1402. 

Tex,—^Marek v. Southern Enterprises 
of Texas, 99 S.W.2d 594, 128 Tex. 
377, mandate conformed to South¬ 
ern Enterprises v. Marek, Civ.App., 
101 S.W.2d 691—^Smith v. Brous¬ 
sard, Civ.App., 267 S.W.2d 126— 
Gulf, C. & S. F. By. Co. v. Bouchil- 
lon, Clv.Ajpp., 186 S.W.2d 1006, re¬ 
fused for want of merit—Kinomey 
V. Gulf, C. & S. F. R. Co., Civ.App., 
128 S.W.2d 639—Commercial: Stand- 
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ard Ins. Co. v. Shudde, Civ.App., 76 

S.W.2d 661, affirmed (no opinion). 
64 C.J. p 271 note 66— i2 C.J. p 1240 

note 68 [e]. 

^’Available” witness 

(1) Whether witness is “available’* 
to party depends on such party’s su¬ 
perior means of knowledge of wit¬ 
ness* existence and identity, testimo¬ 
ny to be expected of witness, and his 
relationship to particular party as 
affecting witness’ personal interest 
in outcome of litigation.—^Blick v. 
Nickel Sav., Inv. & Bldg. Ass’n, Mo., 
216 S.W.2d 609—Narens v. St. Louis 
Public Service Co., Mo App., 238 S. 
W.2d 87—Chavaries v. National Life 
& Acc. Ins. Co. of Tennessee, Mo.App., 
110 S.W.2d 790—Cooper v. Metropoli¬ 
tan Life Ins. Co., Mo.App;, 94 S.W.2d 
1070. 

(2) A witness’ availability to par¬ 
ty, so as to preclude unfavorable in¬ 
ference or comment by such party 
because of other party’s failure to 
call such witness, cannot be deter¬ 
mined from his mere physical pres¬ 
ence at trial or accessibility for serv¬ 
ice of subpoena, but may depend on 
his relationship to one of parties and 
nature of testimony he might be ex¬ 
pected to give in light of his previous 
statements or declarations about 
facts of case.—^Blick v. Nickel Sav., 
Inv. & Bldg. Ass’n, Mo., 216 S.W.2d 
609—Narens v. St, Louis Public Serv¬ 
ice Co., Mo.App., 238 S.W.2d 87— 
Leaver v. St. Louis Public Service 
Co., Mo App., 199 S.W.2d 88—Chav- 
aries v. National Life & Acc. Ins. Co. 
of Tennessee, Mo.App., 110 S.W.2d 
790—Huskey v. Metropolitan Life 
Ins. Co., Mo.App., 94 S.W.2a 1076. 
MSeemlngly” acoesBlble 

Witnesses to a transaction in ques¬ 
tion need only be “seemingly accessi¬ 
ble’’ in order for the failure of a par¬ 
ty to call them to be the proper sub¬ 
ject of comment by opposing counseL 
—^Beardsell v. Tilton School, 200 A 
783, 89 N.H 459. 

Failure to locate witnessea 

In action for injuries to passenger 
as result of fall when bus of defend¬ 
ant suddenly moved while passenger 
was boarding it, argument of passen¬ 
ger’s counsel which made allusion 
to fact that operator of bus had not 
taken the names of the witnesses to 
the accident and that consequently no 
witnesses could be made available 
was not Improper under the circum¬ 
stances.—Hoffman v. St Louis Public 
Service Co., Mo., 265 S.W.2d 736. 

Medloal examinattoxL 

Plaintiff, consenting to medical ex¬ 
amination, may conuhent on failure 
of defendant* to avail himself of of- 
’ fer.—Airline Motor (Joaches v. Green, 
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ment on such failure. This rule has been held to 
be particularly true where a party fails to call his 
own ph.ysician.^2 It has been held that caution 
should be exercised in permitting counsel to' com¬ 
ment on the failure of the opposing party to call 
witnesses, and the practice should be permitted only 
where it appears that the witness could have been 
procured and it is a fair inference from the conduct 
of the party under all of the circumstances that 
he knew or believed that the testimony of the wit¬ 
ness would be adverse, and for that reason did 
hot produce him,^5 

While there is some authority to the effect that 


either party may comment on the failure of the 
other to call an available witness,it is generally 
held that no imfavorable inference can be drawn or 
comment be made because of the absence of a 
witness whose evidence is equally accessible to both 
parties.45 It has been held that coimsel may not 
comment on his opponent’s failure to produce a 
witness whose evidence would merely have been 
cumulative^® or because of his failure to produce 
an incompetent witness.^*^ Furthermore, counsel 
cannot draw inferences to the jury or comment to 
them on a failure to call a witness where it does 
not appear that such witness is available to the ad¬ 
verse party,where the existence of the witness 


T6Z.Civ.App., 217 S.W.2d 70, error 
refused no reversible error. 

42. Mo.—^Elickmann v. St. Louis I^b- 
Uc Service Co., 252 S.W.2d 122, 362 
Mo. 661—^Foerstel v. St. Louis Pub¬ 
lic Service Co., App., 241 S.W.2d 
792-^Chavaries v. National Life & 
Acc. Ins. Co. of Tennessee, App., 
110 S.W.2d 790—Smitbi v. Kansas 
City PubUc Service Co., 66 S.W.2d 
838, 227 Mo.App. 676. 

N.I>.—^Blackstead v. Kent, 247 N.W. 
607, 63 N.D. 246. 

Tex.—Smerke v. Office Bquipment 
Co., 158 S.W.2d 302, 138 Tex. 236 
—•Williams v. Merchants Fast Mo¬ 
tor Lines, CivA.pp., 214 S.W.2d 807. 
64 C.J. p 271 note 67. 

Waiver of pzlvUeire 
Where plaintiff had not sought by 
compulsory process to produce at¬ 
tending physician .as a witness in 
personal injury action or taken his 
deposition, comment by defendants’ 
counsel in argument to Jury on fail¬ 
ure to produce physician did not Jus¬ 
tify reply by plaintllTs counsel that 
physician was equally avaUable as a 
witness for defendants, even if plain¬ 
tiffs , had waived patient-physician 
privilege.—<Trzeckl v. St. Louis Pub¬ 
lic Service Co., Mo., 268 S.W.2d 676. 

43. Mass.—McGeorge v. Grand Heal- 
ty Trust, 66 N.m2d 694, 316 Mass. 
878. 

44. N.H.—Morin v. Ghamplin, 43 A. 
2d 772, 93 N.H. 422—Baker v. Sal¬ 
vation Army, 12 A.2d 514 91 NH. 
1—Beardsell v. Tilton School, 200 
A. 783, 89 NJBL 459. 

45. Ala.—City of Birmingham v. 
liOvens, 200 So. 888, 241 Ala. 47— 
Metropolitan Life Ins. Co. v. Kstes, 
155 So. 79, 228 Ala. 582. 

Cal.—Winkle v. Turlock Irr. List, 74 
P.2d 302, 24 Cal.App.2d 1. 

Ky.—Chappell v. Doepel, 192 S.W.2d 
809, 301 Ky. 622. 

Mo.—Johnson ' v. St Louis Public 
Service Co., 251 S.W.2d 70, 368 
Mo. 380—^Moore v. St Louis Pub¬ 
lic Service Co., 261 S.W.2d 88— 
Beldlng V. St Louis Public Service 
Co.^ 216 S.W.2d 606, 358 Mo. 491— 


Holtz V. Daniel Hamm Drayage Co., 
209 S.W.2d 883, 357 Mo. 538—In 
re Thomasson’s Bstate, 148 S.W.2d 
757, 847 Mo. 748—Narens v. St 
Louis Public Service Co., App., 238 
S.W.2d 87—Hancock v. Union Pa¬ 
cific R. Co., App., 231 S.W.2d 225— 
Fisher v. John Hancock Mut Life 
Ins. Co. of Boston, Mass., Appl, 229 
S.W.2d 246—^Deaver v. St Louis 
Public Service Co.. App., 199 S.W. 
2d 83—Fitzgerald v. Thompson, 184 
S.W.2d 198, 238 Mo.App. 646— 

Raines v. Small, App., 169 S.W.2d 
102—^Nantrdn v. General Tile & 
Marble Co., App., 121 S.W.2d 246— 
Corpus Juris cited in Scott v. Kan¬ 
sas City PubUc Service Co., App., 
116 S.W.2d 618, 526—Ohavaries v. 
National Life & Acc. Ins. Co. of 
Tennessee, App., 110 S.W.2d 790— 
Huskey v. Metropolitan Life Ins. 
Go., App., 94 S.W.2d 1076—Cooper 
y. Metropolitan Life Ins. Co., App., 
94 S.W,2d 1070. 

Tex.—^Alvey v. Goforth, CivA^pp.^ 263 
S.W.2d 813, error granted—^Jarbet 
Co. V. Hengst, Clv.App., 260 S.W. 
2d 88—^Davidson v. Whitfield 

Transp. Co., Tex.Civ.App., 258 S.W. 
2d 170, error refused no reversi¬ 
ble erroiv-Dallas Ry. & Terminal 
Co. V. Aultman, Civ.App., 253 S.W. 
2d 900, affirmed, Sup., Aultman v. 
Dallas Ry. & Terminal Co., 260 
S.W.2d 596—Stewart v. Shoemake, 
Civ.App., 225 S.W.2d 878, refused 
no reversible error—^B1 Paso City 
Lines y. Prieto, ClvA^pp., 191 S.W. 
2d 69—Sam v. Sullivan, Civ.App., 
189 S.W.2d 69, refused for want of 
merit—<Jorpu8 Juris qjtoted la A 
B. C. Storagre & Moving Co. v. Her- 
roii, Clv.App„ 138 S.W.2d 211, 216, 
error dismissed. Judgment correct 
—^Montgomery Ward & Co. v. Levy, 
Clv.App., 136 S.W.2d 663—San An¬ 
tonio Public Service Co. v. Smith. 
Civ.App., 67 S.W.2d 179, error dis¬ 
missed. 

64 C.J. p 271 note 69. 

PhyslMaa appelated by court 

Mo.—Atkinson v. United Rys. Co., 228 
S.W. 483. 286 Mo. 684. 

64 C.J. p 271 note 68. 
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A nurse In the employ of plalntUTs 
own doctor was as available to plain¬ 
tiff as a witness as she was to de¬ 
fendant within the rule that counsel 
may not comment, in argument, to 
the Jury on the failure of adverse 
party to produce a witness, nor may 
he speculate on the reason for such 
failure if the witness is one who is 
equally available to both parties.— 
Raines v. •Small, MoA.pp., 169 S.W.2d 
102 . 

46b Ala.—City of Birmingham v. 

Levens, 200 So. 888, 241 Ala. 47. 
Minn.—Drown v. Minneapolis St Ry. 

Co., 277 N.W. 423, 202 Minn. 66. 

64 C.J. p 271 note 70. 

Two witnesses 

Counsel may comment on Jbe fail¬ 
ure of his adversajry to produce more 
than two witnesses to a fact which, 
if true, should be known to many 
people.—Mitchell v. Boston, etc., R. 
Co., 84 A 674, 68 N.H. 96. 

47. Fa.—Rice v. Hill, 172 A 289, 
316 Fa. 166. 

C.J. p 271 note 7L 

48. Ga—Daughtry v. Georgia Pow¬ 
er Co., 6 S.B.2d 464, 61 GaApp. 
606. 

Mass.—McGeorge v. Grand Realty 
Trust 65 N.B.3d 694, 816 Mass. 378 
—-Heina v. Broadway F!ruit Mar- 
. ket 24 N.B.2d 610, 304 Mass. 608. 
Mo.—Narens v. St Louis Public Serv¬ 
ice Co., App., 238 S.W.2d 37. 

Ohio.—^Llewellyn v. Cincinnati St 
Ry. Co., 32 N.B.2d 83, 66 Ohio App. 
107. 

Tex.—Davidson v. Whitfield Transp. 
Co., Civ App., 268. S.W.2d 170, error 
refused no reversible error-^exas 
Bmp. Ins. Ass’n'v. Hicks, TeX.Civ. 
App., 237 S.W.2d 699, error refused 
no reversible error—^Armstrong v- 
Missouri-K-T.-R Co. of Tex., Civ. 
App., 238 S.W.2d 942, error refused, 
no reversible error, certiorari de¬ 
nied 72 S.Ct 62, 842 U.S. 837, 96 
L.Bd. 638—Pacific Bmp. Ins. Co. v. 
Barnett Civ.App., 230 S.W.2d 881, 
refused no reversible error—Stew¬ 
art V. Shoemake, Civ App'., 226 S.W. 
2’d'873, refused no reversible error 
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is not disclosed by the evidence,^® or where the 
evidence shows that the party knew nothing of the 
witness’ whereabouts.^® Such comments are like¬ 
wise considered to be improper unless such witness 
is shown to be cognizant of the facts in the 
case®^ and within the jurisdiction of the trial 

court.52 

If one of the parties admits the facts the other 
expects to prove by an absent witness, he cannot 
impeach such admission by comment on the failure 
to call such witness, although the witness subse¬ 
quently appears.®^ Where counsel admits that an 
absent witness would testify as set forth in an affi¬ 
davit, and consents to admission of the affidavit, 
he may comment thereon to the same extent as he 
may comment on testimony of any other witness,5^ 
but he cannot argue that witness, if present, would 
not so testify.55 

It is proper for counsel to account for the ab¬ 
sence of a desired witness where such absence would 
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be a proper subject for comment by his opponent,®® 
where the explanation is based on evidence in the 
record,5*^ but not otherwise;®® and the other party 
may comment on the explanation.®® It is not im¬ 
proper for counsel to argue that a witness he had 
discovered died after being subpoenaed as against 
the objection that there was no evidence that he 
intended to call such a witness.®® It is improper 
to comment on the failure of a party’s attorney to 
testify in his behalf,®! and it is improper for coun¬ 
sel persistently to charge his opponent with a will¬ 
ful suppression of evidence because of his failure 
to produce a witness under his control.®® 

Comments on failure to produce a witness®® or 
on the refusal of defendant’s wife to permit an 
inspection of the locus in quo until told that the 
court had so ordered®^ is not fatal error where no 
prejudice results. However, it has been held to be 
fatal error for the court to permit one party to 
comment on his opponent’s failure to produce a 


—^Montgomery Ward & Co. v. Levy, 
Civ.App., 136 S.W.3d 663, error dis¬ 
missed, judgment correct. 

64 C.J. p 271 note 72. 

49. Ky.—Chappell v. Doepel, 192 S. 
W.2d 809, 301 Ky. 622. 

Mo.—^Huskey v. Metropolitan Life 
Ins. Co., App., 94 S.W,2d 1076. 
Pa.—Rice V. HUl, 172 A. 289, 316 Pa. 
166. , 

50. Ark.—Industrial Mut Indemnity 
Co. V. Perkins, 98 S.W. 709, 81 Ark. 
87, 

64 C.J. p 272 note 78. 

51. Mo.—^Bartch v. Terminal R. 
Ass’n of St Louis, App., 264 S.W. 
2d 937. 

Tenn.—Tubb v. Boyd, 13 Tenn.App. 
432. 

Tex.—Stewart v. Shoemake, Civ.App., 
226 S.W.2d 873. 

64 aj. p 272 note 74. 

Pailure to pxjodaoe any witnesses 

(1) The statement of plaintUTs 
counsel in closing argument con¬ 
cerning fact that defendant did not 
offer a single witness, was improper 
where there was no showing that a 
witness possessing knowledge of any 
material facts not proved was not 
introduced.—^Helton v. Prater’s 
Adm'r, 114 S.W.2d 1120, 272 Ky. 674. 

(2) In bus passenger’s action 
against bus company for injuries, 
where counsel for bus company on 
voir dire exauninatlon told panel he 
Intended to offer one witness and In 
his final argument stated case tamed 
for most part on medical standpoint, 
comment by passengex^s counsel on 
failure of bus comi>any to produce 
witnesses to accident was proper.— 


Johnson v. St. Louis Public Service 
Co., Mo.App., 266 S.W.2d 308. 

(3) Argument of plaintiff’s coun¬ 
sel that, if employer did not know 
he had pursued improper method of 
mining, employer would have intro¬ 
duced witnesses to prove facts was 
not improper.—Gatllff Coal Co. v. 
Hill’s Adm’r, 92 S.W.2d 56, 263 Ky. 
309. 

62. Tex.—Stewart v, Shoemake, Civ. 

App.. 226 S.W.2d 873. 

64 C.J. p 272 note 75. 

53. Tex.—St. Louis Southwestern 

R. Co. V. Garber, Civ.App., 108 S.W. 
742. 

54. Ky.—Service Fire Ins. Co. v. 
Roundtree, 165 S.W.2d 978, 292 Ky. 

. 69. 

Comment on witnesses generally see 
infra $ 185. 

55. Ky.—National Sur. Marine Ins. 
Corp. V. Wheeler, 267 S.W.2d 673 
—^Boden v. Rogers, 249 S.W.2d 707 
—Service Fire Ins. Co. v. Round- 
tree, 166 S.W.2d 973, 292 Ky. 69. 

Mo.—^Drakesmlth v. Ryan, App., 57 

S. W.2d 727. 

64 C.J. p 268 note 26. 

56. m.—^Williams v. Matlln, 66 N.K. 
2d 719, 328 IlLApp. 645. 

Mo.—Ck>rpiu Juris cited in Corley 

V. Kroger Grocery & Baking Co., 
193 S.W.2d 897—Brungs v. St. Lou¬ 
is Public Service Co., App., 230 S. 

W. 2d 181—^Baumhoer v. McLaugh¬ 
lin, App., 205 S.W.2d 274. 

64 C.J. p 272 note 80. 

Privileged ooxnmxuiicatioxL 

In action by motorist against 
street railroad company for injuries 
^sustained in collision between aato- 
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mobile and streetcar, objection to 
argument of street railroad com¬ 
pany's counsel, after counsel’s com¬ 
ment on motorist’s failure to produce 
motorist’s physician to testify, to ef¬ 
fect that street railroad company 
should not have called motorist’s 
physician for the reason that physi¬ 
cian could refuse to testify because 
of position as doctor, was properly 
sustained.—Foerstel v. St. Louis Pub¬ 
lic Service Co., MoA^pp., 241 S.W.2d 
792. 

67. Mo.—Baumhoer v. McLaughlin, 
App., 206 S.W.2d 274. 

58. Cal.—Freitas v.’ Peerless Stages, 
239 P.2d 671, 108 Cal.Aj;>p.2d 749, 83 
A.L.R.2d 778. 

Tex.—Southwestern BeU Tel. Co. v. 
Hardy, ClvA^pp., 91 S.W.2d 1076, 
reversed on other grounds 117 S. 
W.2d 418, 181 Tex. 673. 

64 C.J. p 272 note 78. 

59. Ill.—Corso V. Knapp, *107 N.R 
2d 69, 347 IlLApp. 566. 

80. Or.—^Ragan v. MacGlll, 292 P. 
1094, 184 Or. 408, 72 A.L.R. 860. 

81. Ark.—-Sanger v. McDonald, 102 
S.W. 690, 82 Ark. 432. 

IlL—Ravenscroft v. Stull. 117 N.B. 
602, 280 111. 406, Ann.Cas.l918B 
1130. 

68. Cal.—Keena v. United Railroads 
of San Francisco, 239 P. 1061, 197 
CaL 148. 

63. Mo.—City of Kennett v. Kata 
Const. Co., 202 S.W. 658, 273 Mo. 
279. 

N.H,—Lambert v. Hamlin, 69 A. 941, 
78 N.H. 138. 

64. Iowa.—Sullivan v. Nlcoullzi, 84 
N.W. 978, 113 Iowa 76. 
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witness and to deny a similar privilege to the 
other.®® 

Failure to recaU witness. Counsel cannot, in his 
argument, urge the significance of the fact of the 
failure of opposing counsel to recall to the stand 
a certain witness who has testified to facts which 
were categorically denied by an opposing witness.®® 

Depositions, It is not improper for counsel to 
comment on the failure of his adversary to take the 
deposition of one of his witnesses when he had 
ample opportunity to do so®*^ or to comment on 
the action of an adversary who takes and files a 
deposition and fails to read it to the jury.®® On 
the other hand, counsel may not comment on the 
failure of the adverse party to take the depositions 
of adverse witnesses where he had equal • oppor¬ 
tunity to do so.®® Where depositions were taken at 
several places, counsel may comment on the failure 
to take depositions at the place where the fact to 
be proved was best known and an argument that 
a statement of a witness was read because of op¬ 
posing counsel’s fear to subject him to cross-ex¬ 
amination is not improper.'^i Improper comments 
on failure to produce a witness and the use of his 
deposition will not constitute fatal error where 
testimony of other witnesses is to the same effect.*^® 
It has been held that, where a party takes the 
deposition of his own witness, no adverse com¬ 
ment may be made on the failure of the witness to 
appear in court but where a party is compelled 
to take the deposition of an adverse witness, it is 
proper to comment on the fact that the witness has 
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not been subjected to cross-examination and to ask 
the jury to scrutinize his testimony with that fact 
in mind.*^^ Where it has been stipulated that any 
depositions read in a former suit might be read 
by either party, it is not improper for counsel to 
comment on the failure of the opposing party to 
introduce the deposition of one who was his vice 
principal, notwithstanding counsel could introduce 
it himself.*^® 

Comment on objections to evidence and refusal 
to waive privilege. The objection of a party to 
evidence as incompetent and immaterial and the 
insistence on his right to have his case tried accord¬ 
ing to the rules of law cannot be made a subject 
of comment in argument;*^® thus, it is highly im¬ 
proper for counsel to refer in a disparaging man¬ 
ner to the fact that his opponent has made use of 
his right to object to certain testimony.'^^ How¬ 
ever, if evidence is material and competent ex¬ 
cept for a personal privilege of one of the parties 
to have it excluded under the law, his claim of 
the privilege may, in some jurisdictions, be referred 
to in argument,*^® although there is also authority 

to the contrary.^d 

§ 185. - Conaments on Credibility or 

Conduct of Parties, Attorneys, or 
Witnesses in General 

Counsel may properly comment on the character, 
conduct, and credibility of the opposing pdrty, his at¬ 
torney, or witnesses where there is evidence adduced 
on the trial to sustain his statements. 

The object of summation to the jury is to give 


66. Mo.—Thompson v. A. Morgan 
Hauling & Express Oo., App., 26 S. 
W.2d 807. 

66. Mass.--0’Neill v. Ross, 145 K.E. 
60, 250 Mass. 02. 

67. N.H.—Story v. Concord, etc., R. 
Co., 48 A. 288, 70 N.H. 364. 

Tex.—Gulf. C. & S. P. Ry. Co. v. 
Dooley, 181 S.W. 831, 62 Tex.Civ. 
App. 345. 

6a Mo.—Sinclair v. Columbia Tele¬ 
phone Co., App., 195 S.W. 558. 

64 C.J. p 270 note 59. 

66. Mo.—Chervek v. St. Louis Pub¬ 
lic Service Co., App., 173 S.W.2d 
599. 

70. N.H.—^Lee v. Dow, 59 A. 374, 73 
N.H. 101. 

71. Mo.—Wheeler v. Missouri Pac. 
R. Co., 18 S.W.2d 494, 322 Mo. 271, 
certiorari denied 50 S.Ct. 27, 280 
•U.S. 568, 74 LBd. 621. 

72. Ky.—Louisville St. R. Co. v. 
Brownfield, 96 S.W. 912, 29 Ky.L. 
1097. 

73. U.S .—Kierce v. Central Vermont 
Ry., aC.AVt, 79 F.2d 198, certio¬ 


rari denied Central Vermont Ry. 
V. Kierce, 56 S.Ct. 162, 296 U.S. 
629, 80 L.Ed. 447 and Central Ver¬ 
mont Ry. V. Pearson, 56 S.Ct. 152, 
296 U.S. 629, 80 L.Ed. 447. 

74u U.S.—^Kierce v. Central Vermont 
Ry., C.C.A.Vt., 79 P.2d 198, certio¬ 
rari denied Central Vermont Ry. v. 
Kierce, 56 S.Ct. 162, 296 U.S. 629, 
80 L.Ed. 447 and Central Vermont 
Ry. V. Pearson, 56 S.Ct. 152, 296 
U.S. 629, 80 L.Ed. 447. 

Sxtent of allowahle oomment held tso 
rest In discretion of court 
U.S.—^Kierce v. Central Vermont Ry., 
C.C.A.Vt., 79 P.2d 198, certiorari 
denied Central Vermont Ry, v. 
Kierce, 56 S.Ct. 152, 296 U.S. 629, 
80 L.Ed. 447 and Central Vermont 
Ry. V. Pearson, 56 S.Ct 152, 296 
U.S. 629, 80 L.Bd. 447. 

75. Ky.—Julius Kessler & Co, v. 
Southern Ry. Co. in Kentucky, 255 
S.W. 535, 200 Ky. 718. 

76. m.—^Forest Preserve Dist. of 
Cook County v. Alton R. Co., 62 N. 
E.2d 701, 391 Ill. 230. 
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Ky.—Corpns drnxis dted in Louisville 
& N. R. Co. V. Gregory, 144 S.W.2d 
519, 622, 284 Ky. 297. 

N.Y.—^Nieves v. City of New York, 
100 N.Y.S.2d 221, 277 App.Div. 357. 

64 C.J. p 272 note 88. 

77. Ky.—Corpus Juris died in 

Louisville & N. R. Co. v. Gregory, 
144 S.W.2d 519, 622, 284 Ky. 297. 

Tex.—Texas Emp. Ins. Ass'n v. Phil¬ 
lips, Civ.App., 265 S.W.2d 364, re¬ 
fused no reversible error. 

64 C.J. p 272 note 89. 

78. Mass.—^Phillips v. Chase, 87 N. 
E. 755, 201 Mass. 444, 131 Am.S.R. 
406. 

64 C.J. p 273 note 90. 

79. Iowa.—^Howard v. Porter, 35 N. 
W.2d 837, 240 Iowa 153-^ohnson 
V. Kinney, 7 N.W.2d 188, 232 Iowa 
1016, 144 AL.R. 997. 

Ohio.—^McLaughlin v. Massachusetts 
Indem. Ins. Co., 84 N.B.2d 114, 85 
Ohio App. 511. 

Wash.—Sumpter v. National Grocery 
Co., 78 P.2d 1087, 194 Wash. 598, 
116 A.L.R. 1166. 

64 aj. p 273 note 91. 
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counsel an opportunity to comment on the evidence, 
as discussed supra § 182, and, within reasonable 
limitations, that includes the right to comment on 
those who give the evidence.^o The range of such 
comment is necessarily in the discretion of the 
trial judge.8i Where his remarks are not sustained 
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by the facts it is improper for counsel in argument 
to make statements reflecting on the character or 
conduct of the opposite party^^ or his attorney, 
or the officers, employees,^^ or any of the wit- 
nesses^c of such party, or concerning their testi- 


80. Ala.—^Rochelle v. TAde, 180 So. 
257. 235 Ala. 596. 

N.T.—^Zemllajisky v. United Parcel 
•Service, 24 N.Y.S.2d 672, 175 Misc. 
829. 

Bifirkt to comment on credibility or 
conduct of parties, attorneys, or 
witnesses in criminal prosecutions 
see Criminal Law §§ 1097. 1102. 

81. Ga.—Adkins v. Flagg. 93 S.E. 
92, 147 Ga. 136—^Dictograph Prod¬ 
ucts V. Cooper, 69 S.E.2d 821. 85 
Ga.App. 421. 

82. U.S.—^London Guarantee & Ac¬ 
cident Co. V. Woelfle. C.C.A.MO., 83 
F.2d 325. 

Jll.-^Ilaucci V. Connelly, 91 N.SlSd 
735, 340 IlLApp. 280. 

3owa.-p«-In re Roberts’ Estate, 8 N.W. 

2d 161, 231 Iowa 1088. 

K!an.—4Donley v. Amerada Petroleum 
Corp., 106 P.2d 652, 152 Kan. 518. 
3g:y.—Betping v. Wynn, 248 S.W.2d 
727—vSpencer v. Matthews, 247 S. 
W.2d 615. 

Minn.—^Nelson v. Twin City Bus Co., 

. 58 N.W.2d 661. 

Mo.—^Walsh V. Terminal R. Ass’n of 
St Louis, 182 S.W.2d 607, 363 Mo. 
458. 

Ohio.—^Humphreys v. Madden, App., 
68 N.E.2d 662. 

Tex.—Southern Underwriters v. 

Thompson, Civ.App., 127 S.W.2d 
889, error dismissed. 

W.Va.—^Darling v. Baltimore & O. 
R. Co., 69 S.B.2d l39, 186 W.Va. 
308—Peck V. Bez, 40 S,m2d 1, 129 
W.Va. 247. 

64 C.J. p 273 note 93. 

Comments held improper 

(1) In husband’s action for aliena¬ 
tion of wife's affections, argument 
referring to defendant as “a city 
slicker” who had "gotten rich sell¬ 
ing Cadillacs and Oldsmobiles.”—Bo- 
den v. Rogers, Ky., 249 S.W.2d 707. 

(2) Jn action for breach of war¬ 
ranty In sain nf sheep, statement of 
plaintiff's counsel referring to de¬ 
fendants, that "/esse James was a 
gentleman compared to these fel¬ 
lows.”—Jackson v. Farmers Union 
Livestock Commissloni 181 S.W.2d 
211. 238 Mo.App. 449. 

(8) In action against railroad for 
Injuries to employee, counsel’s argu¬ 
ment that he could not "denounce and 
condemn too strongly the foul and 
filthy tactics whlcfijL the railway com¬ 
pany has resorted to in its defense 
in this case,'* unsupported by the 
testimony.—Texas & P. Ry. Co. v. 
Jefferson, Tex.Clv.App,,* 181 S.W.2d 

m. 


(4) Argument of plaintiff's counsel 
that defendant was attempting to 
throw dust in jury’s eyes was im¬ 
proper where defenses raised debata¬ 
ble issues for jury.—^Manchester v. 
Youngstown Sheet & Tube Co.. Ohio 
App., 46 ]Sr.E.2d 780. 

Argument impngnlsg oharaoter of 
party’s predecessor in title held 
Improper 

Mich.—^In re Woodward Ave. in City 
of Detroit, 297 N.W. 468, 297 Mich. 
235. 

83. Ohio.—Gibbons v. Baltimore & 
O. R. CO.. 109 N.B.2d 611, 92 Ohio 
App. 87. 

Tenn.—Nashville Ry. & Light Co. v. 

Owen, 11 Tenn. App. 19. 

Tex.—Airline Motor Coaches v. Ben¬ 
nett, 187 S.W.2d 982, 144 Tex. 36— 
Ragsdale v. Ragsdale, 179 S.W.2d 
291, 142 Tex. 476. 

64 C.J. p 278 note 94. 

Nature and scope of argument and 
latitude, in general, see supra § 
169. 

Comment on oonnsel interposliig ob¬ 
jections 

Remarks of counsel reflecting on 
opposing counsel for interposing ob¬ 
jections to proposed evidence should 
not be Indulged.—^Brown v. Brown, 
7 So.2d 557, 242 Ala. 630. 

Latitude of argument 

Considerable latitude Is allowed 
counsel in argument before jury In 
criticising opposing counsel, but 
counsel must keep within evidence 
and may not employ language not 
justified by record or resort to un¬ 
called for personal abuse, and it is 
highly reprehensible for counsel, In 
argument, to use, without supporting 
evidence, language implying that 
facts have been suppressed by oppos¬ 
ing counsel.—Missouri-K.-T. R. Co. of 
Tex, V. Rldgway, C.A.M 0 ., 191 F.2d 
868, 29 A.L.R.2d 984. 

Axgmnaut held improper 

(1) In general. 

Minn.-Manteuffel v. Theo. Hamm 
Brewing Co., 56 N.W.2d 310—^Rian 
V. Hegnauer, 299 N.W. 673, 210 
Minn. 607. 

N.Y.—Capitol Cab Corp. v.. Anderson, 
85 N.Y.S.2d 767, 194 Misc. 21, af¬ 
firmed 100 N.Y.S.2d 89, 197 Misc. 
1035. 

S:C.—Cummings v. Tweed, 10 B.E.2d 
822, 196 S.C. 178. 

Wash.—^Marlowe v. Patrick, 44 P.2d 
776, 181 Wash. 647. 

(2) Comment that jurors should 
watch opposing counsel because if 
they did not he was smart enough to 
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make them believe something in the 
case that was not so was Improper. 
—Office Equipment Co. v. Smerke, 
CivA.pp., 136 S.W.2d 972, affirmed 
Bmerke v. Office Equipment Co., 158 
S.W.2d 802, 138 Tex. 236. 

(8) In personal injury action, 
statements by plaintiff’s counsel that 
defendant’s counsel was skilled in 
trying to mislead a Jury constituted 
"misconduct.”—^Hulburd v. Worth¬ 
ington, 134 P.2d 832, 57 CaLApp.2d 
477. 

(4) Reference of defendant’s coun¬ 
sel before jury to plaintiff’s trial 
counsel as a liar with respect to as¬ 
serted withdrawal of claim of a con¬ 
spiracy thereby in effect Indirectly 
insinuating existence of conspiracy 
of which there was no proof was not 
proper.—^Marshall v. City of New 
York, 100 N.Y.S.2d 888, affirmed 105 
N.Y.S.2d 899, 278 App.Div. 812. 

84k Ala.—^Davis v. Alexander City, 
33 So. 863, 137 Ala 206. 

Mich.—^Long v. Evening News Assoc., 
71 N.W. 492, 118 Mich. 261. 

85. Mo.—Schwinegruber v. SL Louis 
Public Service Co., App., 241 S.W.2d 
782. 

Ohio.—Gibbons v. Baltimore & O. R. 
Co., 109 N.E.2d 511, 92 Ohio App. 
87. 

64 C.J. p 278 note 96. 

86. U.S.—New York Life Ins, Co., v. 
Doerksen, C.C.A.Kan., 75 F.2d 96. 

Ark.—Corpus Juris cited in Tri-State 
Tremsit Co. of Louisiana v. West¬ 
brook, 180 S.W.2d 121, 126, 207 Ark. 
270. 

Iowa—^In re Roberts’ Estate, 3 N.W. 

2d 161, 281 Iowa 1088. 

Kan.—^Taylor v. F. W. Woolworth 
Co., 98 P.2d 114, 161 Kan. 233— 
Forsyth v. Church, 42 P.2d 975, 141 
Kan. 687. 

Ky.—^Sniiott V. Drury's Adm’x, 219 S. 

W.2d 3. 809 Ky. 814. 

Minn.—Nelson v. Twin City Motor 
Bus Co., 68 N.W.2d 561. 

Mo.—Jones v. Central States Oil Co.» 

App., 170 S.W.2d 153. 

N.BL—^Davidson v. Maine & New 
Hampshire Granite Corp., 8 A.2d 
106, 89 N.H. 535. 

N.Y.—Cohen v. Covelli, 94 N.T.S.2d 
782, 276 App.Div. 875, reargument 
and appeal denied 95 N.Y.iS.2d 906, 
276 App.Div. 1011—^Marshall v. 
City of New York, 100 N.Y.S.2d 
388, affirmed 105 N.Y.S.2d 399, 278 
App.Div. 812. 

Tex.—^Ragsdale v. Ragsdale, 179 S. 
W.2d 291, 142 Tex 476—^McClure v. 
Fall, CoqlApp., 67 S.W.2d 231— 
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mony,57 or of a codefendant of counsel’s client^s 
Counsel should not indulge in personal criticism 
of the opposing attorney-^® However, where evi¬ 
dence sustains his statements he may reflect on the 


88 C.J.S. 

character, conduct, or credibility of a party,so or 
of persons under control of a party,®! or of wit¬ 
nesses he may, under other circumstances, where 
the evidence sustains his statements, reflect on the 


Industrial Fabricatlngr Co. v. Chris¬ 
topher, Civ»App., 220 S.W.2d 281, 
error refused no reversible error— 
Airline Motor Coaches v. Camp¬ 
bell. Civ.App.. 184 S.W.2d 632, er¬ 
ror refused—San Antonio Public 
Service Co. v. Smith, Clv.App., 67 
S.;W.2d 179, error dismissed. 

Wis.—^Horgren v. Chaseburgr State 
Bank, 279 N.W. 83, 227 Wis. 510. 

64 C.J. p 274 note 97. 

Abuse oTf witnesses 
Counsel should never Indulge in 
abuse of witnesses in argument in 
order to prejudice or inflame minds 
of jurors.—^Presley v. Wilson, Tex. 
Civ.App., 125 S.W.2d 654, error dis¬ 
missed, judgement correct. 

Protection of witnesses 
Witnesses required to appear at 
trial are entitled to protection from 
unjustifled character assassination 
and villflcation by counsel.—^Halll- 
nan v. U. S.. C.A.Cal., 182 F.2d 880, 
certiorari denied 71 S.Ct. 1010, 341 
U.S. 952, 95 L.Ed. 1375, rehearing de¬ 
nied 72 S.Ct 628. 842 U.S. 956, 96 L. 
Bd. 710, rehearing denied 72 S.Ct. 
756, 343 U.S. 931, 96 L.Ed. 1341. 

Assertion, of perjury 
It is improper for counsel, where 
the facts do not sustain such com¬ 
ment, to assert or imply that his 
adversary's witness has been sub¬ 
orned to commit perjury.—Tri-State 
Transit Co. v. Westbrook, 180 S.W.2d 
121, 207 Ark. 270—64 C.J. p 274 note 
97 [f]. 

Comments held improper 

(1) In general.—^Ulmer v. Mackey, 
Tex.Clv.App., 242 S.W.2d 679, error 
refused no reversible error. 

(2) Statement of plaintifTs coun¬ 
sel in argument to the jury on trial 
of action on accident insurance pol¬ 
icies that doctors, testifying for de¬ 
fendant as to the cause of Insured’s 
death, at the autopsy “stood there 
like a bunch of sharks."-—London 
Guarantee & Accident Co. v. Woelfle, 
C.aA.Mo., 83 F.2d 325. 

(3) Argument to Jury by which de¬ 
fense counsel strongly Intimated 
that all plaintiffs’ witnesses testl- 
fled solely from self-interest and 
without regard for the truth.—^Rog¬ 
ers V. Broughton, Tex.Clv.App., 250 
S.W.2d 606, error refused no revers¬ 
ible error. 

(4) Reference by defendant’s coun¬ 
sel to plaintiffs medical witness as 
“that bird.’’—Williams v. Merchants 
PsLSt Motor Lines, Tex.Civ.App., 214 
S.W.2d 307. 

(5) Statement by plaintifTs coun¬ 
sel In presence of jury that certain 


I witness had testifled differently in 
previous trial.—Airline Motor Coach¬ 
es V. Campbell, Tex.Civ«App., 184 S. 
W.2d 532, error refused. 

(6) Counsel's reference In argu¬ 
ment to “old saying that there are 
just three kinds of liars, first we 
have the plain liars, then we have 
the damn liars, and then we have 
the expert testimony.’*—McGregor 
Milling A Grain Co. v. Waren, Tex. 
C1V.APP., 176 S.W.2d 476, error re¬ 
fused. 

87. Mo.—B^onmueller v. Wipper- 
man, App., 129 S.W.2d 48. 

Tex.—City of Austin v. BEoward, Civ. 

App., 168 B.W.2d 656, error refused. 

, 64 C.J. p 274 note 98. 

88. Tex.—^Hagins v. Wilson, Civ. 
App., 262 S.W. 770, overruled on 
other grounds 295 S.W. 922, 116 
Tex. 638. 

89. Tex.—Smerke v. Office Equip¬ 
ment Co., 158 S.W.2d 302, 138 Tex. 
236—^Dodd v. Burkett, Civ.App., 160 
S.W.2d 1016, error refused. 

Oomment held not Improper 
Counsel’s statements in argrument 
to jury that a senator, who was one 
of opposing counsel, was “a coimtry 
boy raised here by us," but had 
“come down with a double-breasted 
suit with a pretty little handkerchief 
stuck up here,” and that that was 
“just part of that senatorial dig¬ 
nity he has acquired,” was not im¬ 
proper.—Dodd V. Burkett, supra. 

90. U.S.—^Throckmorton v. St Louis- 
San Francisco Ry. Co., C.A.Mo., 
179 F.2d 166, certiorari denied 70 
S.Ct 797, 339 U.S. 944, 94 L.Bd. 
1859. 

Aria.—Tang v. Avitable, 264 P.2d 886, 
76 Arlz. 846. 

D.C.—^Haigler v. Logan Motor Co., 
Mun.App., 86 A. 2d 108. 

Oa.—^McGhee v. Minor, 4 S.E.2d 565, 
188 Ga. 635—Adkins v. Flagg, 93 
S.E. 92, 147 Ga. 136—Dictograph 
Products V. Cooper, 69 S.E.2d 821, 
85 Ga.App. 421. 

III.—Reinmueller v. Chicago Motor 
Coach Co., 93 N.E.2d 120, 841 Ill. 
App. 178. 

N.H.—Welch V. Frisbie Memorial 
Hospital, 9 A.2d 761, 90 N.H. 837. 
Tenn.—«tone v. O’Neal, 90 S.W.2d 
548, 19 Tenn.App. 512—Goodwin v. 
Marsh, 4 Tenn.App. 23. 

Tex.—^Branton v. Inks, Civ.App., 149 
S.W.2d 667, error dismissed, judg¬ 
ment correct—^Presley v. Wilson, 
Clv«App., 125 S.W.2d 664, error dis¬ 
missed, judgment correct—^Royal 
Indemnity Co. v. Neely, Civ.App., 

, 80 $.W.2d 478. 
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Wash.—Carmody v, Trianon Co., 109 
P.2d 560, 7 Wash.2d 226. 

64 C.J. p 274 note 1. 

Comments held not Impropev 

(1) In general. 

Ala,—^Prestwood v. Bohannon, 172 
So. 349, 27 Ala.App. 340. 

N.IL—Cote V. Sears,. Roebuck & Co., 
166 A. 279, 86 N.H. 238. 

Tenn.—^Hager v. Hager, 66 S.W.2d 
250, 17 Tenn.App. 148. 

Tex.—Sfair v. Adair, Clv.App., 228 
S.W.2d 648, error refused. 

(2) Where plaintiff traveled two 
hundred miles from his home to sue 
railroad in another state, comment 
on such fact by counsel for railroad. 
—^Woodard v. Texas & P. Ry. Co., 86 
S.W.2d 38, 126 Tex. 30. 

(3) In action for injuries, remark 
by plaintiff’s counsel in argument to 
jury that defendant was not very 
much concerned about what happened 
on the trial, considered merely as 
comment on defendant’s attitude and 
deportment at trial in jury’s pres¬ 
ence.—Gephart V. Stout, 118 P.2d 801, 
11 Wash.2d 184. 

Prand 

If fraud is properly alleged and 
proved, it is permissible for counsel 
to argue that question to jury.—City 
of Dallas v. Andrews, 236 S.W.2d 609, 
149 Tex. 609. 

Praotloes of opposing party 
Criticism, in argument to jury, of 
practices of opposing party which 
might reasonably be regarded as un¬ 
fair and improper and from which 
an admission of weakness and lack of 
confidence in the issue may be claim¬ 
ed, is permissible.—^Woodman v. 
Peck, 7 A.2d 261, 90 N.H. 292, 122 A. 
L.R. 1402. 

91. Ark.—St Louis, I. M. A S. By., 
160 S.W. 196, 109 Ark. 23L 

64 C.J. p 275 note 2. 

Defense ‘‘cooked up^* 

Remark of plaintifTs counsel in ju¬ 
ry argument that defense in case was 
“cooked up," which remark fairly ac¬ 
curately branded conduct of presi¬ 
dent of defendant corporation as dis¬ 
closed by evidence, was not ground 
for reversal.—^Moore v. Monarch Dis¬ 
tributing Co., 47 N.E.2d 498, 318 Ill. 
App. 31. 

92. U.S.—Hallinan v, U. S., C.A.CaL, 
182 F.2d 880, certiorari denied 71 
S.Ct 1010, 341 U.S. 952, 95 L.Ed. 
1375, rehearing denied 72 S.Ct 623, 
342 U.S. 966, 96 L.Ed. 710, rehear¬ 
ing denied 72 S.Ct 766, 343 U.S. 931, 
96 L.Ed. 1341. 

Ala.—^Byars .v. Alabama Power Co.> 
172 So. 621, 233 Ala. 683. 
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testimony of witnesses,®^ or of the conduct of opposing counsel, even though in strict law the 
opposing attorneys,®^ or he may reflect on the party has the right to conduct his case in that 
testimony of his own vdtnesses.»6 manner.96 However, it is misconduct for counsel 

The method in which a party conducts his case to argue that opposing counsel has done something 
in court is a matter of legitimate comment by reprehensible in adducing evidence which is in 


HI.—Stevens v. Elasten, 96 N.£I2d 
817, 842 I11.APP. 421--Dever v. 

Bowers, 94 N.E.2d 518, 841 IllJV.pp. 
444—^Relnmueller v. Chicago Motor 
Coach Co., 98 N.m2d 120, 841 UL 
App. 178. 

Kan.—^Taylor v. P. W. Woolworth 
Co., 98 P.2d 114, 161 Kan. 288— 
Seely v. Board of Public Utilities 
of Kansas City, 67 P.2d 471, 148 
Kan. 966. 

Ky.—^Elliott V. Drury’s Adm’x, 219 
S.W.2d 8, 309 Ky. 814. 

Mo.—^Hancock v. Kansas City Ter¬ 
minal Ry. Co., 100 S.W.2d 670, 839 
l/fio* 1237—Couch V. St. Louis Pub¬ 
lic Service Co., App., 178 S.W.2d 
617. 

Tex.—^Thornburgr v. Manskey, Civ. 
App., 219 S.W.2d 720—Silberstein 

V. Radio Cap Co., Civ.App., 163 S. 

W. 2d 279—Pure Oil Co. v. Crabb, 
Civ.App., 161 S.W.2d 962, error re¬ 
fused—^Presley v. Wilson, Clv.App., 
126 S.W.2d 654, error dismissed, 
Judgrment correct—City of Waco v. 
Killen, Clv.App., 59 S.W.2d 940, er¬ 
ror dismissed 

Utah.—Schlater v. McCarthy, 196 P. 
2d 968, 118 Utah 648, rehearing de¬ 
nied 198 P.2d 473, 113 Utah 660. 

64 C.J. p 276 note 8. 

Control by court 

The court may not control counsel 
in the formation of their opinions 
with respect to the credibility of wit¬ 
nesses but may require opinions to 
be expressed In decorous language.— 
Southern Underwriters v. Weddle, 
Tex.Oiv.App., 118 S.W.2d 1008, error 
dismissed by agreement. 

Credibility of subpoenaed witnessev 

Statement that witnesses, who had 
testified after being subpoenaed, are 
more likely to tell the truth than 
those who are called to testify with¬ 
out having been subpoenaed, and that 
witnesses who had been subpoenaed 
could not be ^‘sandpapered,” was im¬ 
proper, but did not constitute a 
ground for ordering a mistrial or a 
new trial.—^Hoffer v. Burd, 49 N.W.2d 
282, 78 N.D. 278. 

Argument held proper 

(1) In general. 

Cal.—Crawford v. Rose, 89 P.2d 217, 
2 Cal.App.2d 784, rehearing denied 
40 P.2d 277, 2 Cal.App.2d 734. 

Tex.—^Williams v. Merchants Paat 
Motor Lines, Clv.App., 2^14 S.W.2d 
807. 

(2) Suggestion of plaintiff’s coun¬ 
sel to Jury, in action on accident in¬ 
surance policies, that defendant’s 
medical experts were infiuenced in 

88 C. J.S.—24 


I their testimony as to cause of in¬ 
sured’s death by amount of their 
fees and were prejudiced.—^London 
Guarantee & Accident Co. v. Woelfie, 
C.CA.MO.. 83 F.2d 325. 

(3) Fact that two of plaintiff’s wit¬ 
nesses stayed at house of plaintiff’s 
attorney during triaL—^Richards v. 
Miller North Broad Transit Co., 74 
A.2d 562, 96 N.H. 272. 

93. Tex.—Carter v. Lindeman, Civ. 
App., Ill S.W.2d 318. 

Argument held proper 
U.S.—^London Guarantee & Accident 
Co. V. Woelfie, C.C.A.M 0 ., 83 F.2d 
826. 

Tex.—J. D. Wright & Son Truck Line 
V. Chandler, Civ.App., 231 S.W.2d 
786, refused no reversible error. 

Xnaoeuraoies of witnessea 

(1) In a personal injury action, the 
defendant’s counsel is entitled to 
analyze and question physician’s tes¬ 
timony with respect to the injury 
and point out inaccuracies and falla¬ 
cies therein.—Carter v. Lindeman, 
TexCivJlpp., Ill S.W.2d 818. 

(2) Where there are circumstanc¬ 
es reasonably indicating that a wit¬ 
ness has falsified, an attorney is 
Justified in exposing the falsehood. 
—Warren v. Premier OH Refining 
Co. of Texas, Tex.Civ«App., 178 S.W. 
2d 287, error refused. 

94. Ga. — Adkins v. Flagg, 93 S.E. 
92, 147 Ga. 186—Dictograph Prod¬ 
ucts V. Cooper, 69 S.E.2d 821, 85 
Ga.App. 421. 

Ill.—^Maher v. New York, C. & SL L. 

R Co., 280 IlLApp. 222. 

N.Y.—Capitol Cab Corp. v. Ander¬ 
son, 86 N.Y.S.2d 767, 194 Misc. 21, 
affirmed 100 N.Y.S.2d 89, 197 Misc. 
1035. 

64 C.J. p 275 note 4. 

Arguments held proper 

(1) In general. 

Ala.—Birmingham Elec. Co. v. Per¬ 
kins, 81 So.2d 640, 249 Ala. 426. 
N.H.—^Heilman v. WhaJley, 6 A.2d 
168, 90 N.H.. 215. 

Tex.—City of Waco v. Killen, Civ. 
App., 59 S.W.2d 940, error dismiss¬ 
ed. 

(2) Statement in argument that 
court had stopped opposing counsel 
from asking improper questions and 
would not let opposing counsel get 
away with improper trying of case 
was proper where such statement 
conformed to events that had actually 
occurred during triaL—^Reed v. Hos¬ 
tetler, Ky., 246 S.W.2d 958. 
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j (8) Comment in argument to Jury 
that opposing counsel’s purpose In 
throwing Jury list away when ex¬ 
amining Jurors and calling them by 
name although he had never seen 
them before was merely to impress 
Jurors with his mental acumen was 
proper.—Office Equipment Co. v. 
Smerke, Civ.App., 136 S.W.2d 972, 
affirmed Smerke v. Office Equipment 
Co., 158 S.W.2d 802, 138 Tex. 236. 

95. .Tex.—Commercial Standard Ins. 

Co. V. Shudde, Civ.App., 76 S.W.2d 

661, affirmed (no opinion). 

Evidence held not available for ar¬ 
gument. 

In stockholder’s suit seeking, in¬ 
ter alia, recovery of amount paid 
by corporation as premiums to in¬ 
surance agency in which alleged 
dominating corporate officer had 
financial interest, where records of 
such agency were introduced by 
plaintiffs through such officer and 
another hostile witness to prove 
such officer’s alleged interest in the 
agency, and witnesses testified such 
was not the fact, records were com¬ 
petent evidence, even though they 
had incidental effect of impeaching 
the witnesses, in view of fact that 
they were not Introduced primarily 
for impeachment purposes, but such 
records were not available for argu¬ 
ment to establish impeachment of 
witnesses.—Gillespie v. Federal 
Compress & Warehouse Co., Tenn. 
App., 265 S.W.2d 2L 

96. Tex.—City of Waco v. Killen, 

Civ.App., 59 S.W.2d 940, error dis¬ 
missed. 

64 C.J. p 275 note 5. 

Argument held not Improper 

(1) In general.—Smith v. Bailey, 
23 A.2d 868, 91 N.H. 507. 

(2) Reference of counsel for 
plaintiff, in argument to Jury, to 
argument of defense counsel as an 
artful, smooth, and oily sort of argu¬ 
ment, made in spirit of levity, was 
not objectionable as impugning hon¬ 
esty of argrument of defense counsel. 
—^Ford Motor Co. v. Whitt, Tex.Clv. 
App., 81 S.W.2d 1082, error refused. 

(8) Counsel for party, whose 
character is assaulted by opposite 
party to defeat liability, may discuss 
tactics resorted to and demonstrate 
from evidence that assault was un¬ 
warranted in argument to Jury .-7 
City of Waco v. Killen, Tex.Clv.App., 
59 S.W.2d 940, error dismissed. 
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fact competent.9'^ Thus, it is not improper for 
counsel to call attention to the conduct and the 
manner of a witness while on the stand,and he 
may properly refer to the possible interest of a 
corporation which was a party to the transaction, 
although it is not a party to the then suit, as 
affecting the credibility of officials of such corpora¬ 
tion who have testified.®^ Moreover, he may refer 
to the interest^ or want of interest,2 or the natural 
bias® of a witness, as where the witness is an em¬ 
ployee of defendant,^ or to the interest in the out¬ 
come of the suit of the attorney for the adverse 
party, where there is evidence thereof.® Further, 
he may allude to the possibility that unfavorable 
testimony would have resulted in the dismissal of 
the witness.® Counsel may comment on the inter¬ 
est"^ or bias® of a party. 

Where there is a difference in testimony given in 
a deposition and at the trial by a witness of his 
adversary, counsel may properly comment on that 
fact in his argument to the jury,® but it is im¬ 
proper for him to argue that such difference of testi¬ 
mony was the idea of the opposing counsel^^® or that 
the opposing counsel was guilty of subornation of 
perjury.il Where there is a conflict in the testi¬ 
mony counsel may claim that the witnesses of his 
adversary swore falsely.1® Although a party who 
has called a witness and has vouched for the wit¬ 


ness’ credibility may not thereafter argue to the 
jury that such witness is unworthy of belief,i® if 
such witness has given testimony favorable to the 
opposite party and has been contradicted by other 
witnesses, counsel may arg^e that the witness has 
committed perjury and has been bribed,!^ or that 
other evidence is more credible.!® Likewise, he 
may discuss the reasonableness of a witness’ testi¬ 
mony,!® and may even affirm that the natural pre¬ 
sumptions are against the testimony of one or more 
witnesses, although their testimony is uncontra- 
dicted.!"^ Comments by counsel intended to bolster 
up the testimony of his own client or witness are 
improper.!® Where, to discredit a witness, it has 
been shown that he had been convicted of a crime, 
the opposing attorney may properly argue that the 
crime may have been committed under circumstanc¬ 
es which would not affect the weight of his testi¬ 
mony.!® 

I 186. - Comments on Failure of Party to 

Testify 

Counsel may comment on the failure of a party to 
attend trial or to testify on his own behalf where such 
party has had an opportunity to do so. 

The rule that defendant’s failure to take the stand 
cannot be commented on either by the court or by 
counsel is applied only in criminal cases.®® In dvil 


97 . Minn.—^Baird v. Chicago, M., St. 
P. & P. R. Co., 228 N.W. 662, 179 
Minn. 127. 

Tex.—^Hemsell v. Summers, Civ.App., 
138 S.W.2d 865. 

98. Ill.—Commonwealth Electric 

Co. V. Rose, 73 N.B, 780, 214 Ill. 
545. 

Vt—In re Bean's Will, 82 A. 734, 86 
Vt 462. 

99. Ala.—^Birmingham Kat. Bank v. 
Bradley, 23 So. 53, 116 Ala. 142. 

1. Ohio.—Portney v. Prank, 66 N.B. 
2d 290, 77 Ohio App. 367. 

Or.—Goodale v. Hathaway, 39 P.2d 
678, 149 Or. 237. 

Tenn.—Nashville, C. & St. L. Ry. v. 

Mangrum, 16 TennuApp. 618. 

Tex.—Southwestern Greyhound 

Lines v. Dickson, Oiv.App., 228 S. 
W.2d 232, reversed on other 
grounds 236 S.W.2d 116, 149 Tex. 
699. 

64 C.J. p 276 note 8. 

2. Tex.—Cook v. Carroll Land, etc., 
Co., Civ.App.-, 39 S.W. 1006, 

3. Or.—Goodale v. Hathaway, 39 P. 
2d 678, 149 Or. 237. 

Tex.—Southwestern Greyhoimd 

Lines v. Dickson, Civ.App., 228 S. 
'W'.2d 232, reversed on other 


grounds 236 S,W.2d 116, 149 Tex. 
699. 

64 C.J. p 275 note 10. 

4. Tex,—^Younger Bros. v. Moore, 
Clv.App., 136 S.W.2d 780, error 
dismissed, judgment correct— 
American Nat- Ins. Co. v. Vas¬ 
ques, C1V.APP., 103 S.W.2d 817, er¬ 
ror dismissed. 

64 C.J. p 276 note 11. 

5. Tex.—Welborn v. Barle, Civ. 
App., 268 S.W. 982. 

6. Ark.—^Pourche River Valley & L 
T. Ry. Co. V- Tippett, 142 S.W. 
620, 101 Ark. 876. 

64 CJ, p 276 note 13. 

7. Tex.—Southwestern Greyhound 
Lines V. Dickson, Civ.App., 228 S.W. 
2d 232, reversed on other grounds 
236 S.W.2d 116, 149 Tex. 699. 

& Tex,—Southwestern Greyhoimd 
Lines v. Dickson, supra. 

9. Mo.—^Pettis V. St. Louis Public 
Service Co.. 240 S.W.2d 909—Hold 
V. Terminal B. R. Ass'n of St. 
L«ui8. 201 S.W.2d 968. 366 Mo. 
412.' 

N.H.—^Merchants Mut. Casualty Co. 
V. Smith, 17 A.2d 88, 91 N.H. 204. 

10. Mo.—^Pettis V. St Louis Public 
Service Co., 240 S.W.2d 909. 

11. Mo.—^McGinley v. St. Louis 
Public Service Co., 239 S.W.2d 32L 
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12 . Tenn.—Stone v. O'Neal, 90 S.W. 
2d 648, 19 Tenn.App. 612. 

64 C.J. p 276 note 14. 

13. Utah.—Schlatter v. McCarthy, 
196 P.2d 968, 113 Utah 643, rehear¬ 
ing denied 19$ P.2d 473, 113 Utah 
660. 

14. Ill.—^Bast St Louis Connecting 
R. Co. V. O'Hara, 37 N.B. 917, 160 

Ill. 580. 

15. Ala.—Central of Georgia Ry. 
Co. V. Ellison, 76 So. 159, 199 Ala. 
671. 

64 C.J. p 276 note 16. 

16. Ala.—Southern Ry. Co. v. Bills, 
60 So. 407, 6 Ala.App. 441. 

17. Mich.—^Bronson v. Leach, 42 N. 
W. 174, 74 Mich. 713. 

18. Ark.—Tri-State Transit Co. of 
Louisiana v. Westbrook, 180 S.W. 
2d 121, 207 Ark. 270. 

19. Mass.—^In re Boston Elevated 
Ry. Co., 101 N.B. 366, 214 Mass. 
277. 

64 C.J. p 276 note 19. 

20 . Pa.—^Peters v. Shear, 41 A.2d 
656, 361 Pa. 621. 

In criminal prosecutions see Crim- 
I inaJ Law § 1098. 

I Inference from failure to testify see 
I Evidence $ 156. 
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actions counsel may comment on the failure of a 
party to attend the trial^l or to testify in explana¬ 
tion of testimony against him ,22 where such party 
has had an opportunity to do so;23 but such rule 
does not apply where a party is precluded by stat¬ 
ute from testifying.24 Although counsel for one 
party has called the other party as his own witness, 
he may nevertheless comment on the failure of the 
latter to take the stand in his own behalf.26 Where 
counsel for one party, without objection, permits the 
testimony of the other party given at a former trial 
to be read to the jury, counsel is thereafter pre¬ 
cluded from commenting on the failure of the other 
party to appear in person at the trial.26 The rule 
as to comments on failure of parties to testify is 
governed by the same considerations as control com¬ 
ments on the introduction or nonintroduction of any 
other witness.27 Coimsel may read to the jury in¬ 
terrogatories which the other party refused to an¬ 
swer and his ground for such refusal and comment 
thereon^S where the party is present at the trial ,22 
if the circumstances are such as to justify com- 
ment .22 


TRIAL §§186-187 

Failure to produce client as witness. It has been 
held to be improper for counsel for plaintiff to tell 
the jury in his argument what the ruling of the 
court would have been had his client been offered as 
a witness on his own behalf as an explanation of 
his failure to have him take the stand .21 While 
counsel is permitted to explain why his client did 
not go on the witness stand- he may not travel out¬ 
side the record and inject into his argument facts 
of his own knowledge or other facts not included 
in the evidence .22 

§ 187. — Appeals to Passion or Prejudice 
in General 

Inflammatory remarks made by counsel In argument 
which are calculated to appeal to the passions and prej¬ 
udices of a jury are Improper. 

The parties to an action are entitled to a fair 
trial on the merits of the case, uninfluenced by 
appeals to passion or prejudice,®^ and counsel should 
confine his argument to the evidence in the case 
and to the inferences properly to be drawri there¬ 
from, and should avoid appealing to the prejudice of 
the jury.24 Arguments and comments by counsel 


ai. S.C.—Powell V. Drake, 18 S.B. 
2d 745, 199 S.C, 212. 

aa. Iowa.—Oozpns JTtuls cited in 
Johnson v. Kinney, 7 N.W.2d 188, 
194, 232 Iowa 1016, 144 A.L.R. 997. 
Mo.—^Block V. Rackers, 256 S.W.2d 
760. 

N.C.—Stewart v. Dixon, 51 S.E.2d 
182, 229 N.C. 737. 

S.C.—^Powell V. Drake, 18 S.E.2d 746, 
199 S.C. 212. 

Tenn.—Hagrer v. Hager, 66 S.W.2d 
250, 17 Tenn.App. 143. 

Tex.—^Logsdon v. Segler, Civ.App., 
225 S.W.2d 486, error refused— 
Peveto V. Smith, CIv.App., 113 S. 
W.2d 216, modified on other 
grounds 133 S.W.2d 672, 134 Tex. 
308. 

64 C.J. p 276 note 21. 

Argnment held proper 

(1) In general. 

Ala.—Sherrill v. Naylor, 193 So. 182, 
29 Ala.App. 108, certiorari denied 
193 So. 185, 238 Ala. 653. 

Mass.—^Mitchell v. Silverstein, 81 N. 
B.2d 364, 323 Mass. 239—Murphy 
V. Moore, 29 N.B.2d 702, 307 Mass. 
163. 

N.C.—Cuthrell v, Greene, 60 SJB3.2d 
526, 229 N.C. 475. 

(2) Plaintiffs counsel had right 
to argue to Jury that defendant's 
failure to take the stand supported 
an inference adverse to his defense 
in automobile collision case.—Peters 
V. Shear, 41 A.2d 556, 351 Pa. 521. 
Qoasl-orlxiiiiiAl proceeding 

Defendant’s failure to testify in 
a Quasi-crimlnal proceeding may be 


commented on in argument.—^Bx 
parte Messer, 152 So. 244, 228 Ala. 
16. 

2a Tex.—^Reilly v. Buster, Civ. 
App., 62 S.W.2d 521. 

24, Tex.—^Logsdon v. Segler, Civ. 
App., 225 S.W.2d 435, error re¬ 
fused.. 

Season for rrUe 

Operation of statute prohibiting 
testimony by either party to action 
against decedent’s heirs or legal rep¬ 
resentatives as to transactions wit^ 
or statements by, decedent, imless 
called to testify thereto by opposite 
party, cannot be permitted to give 
either party an advantage in argu¬ 
ment to Jury, and since one party is 
not allowed to state that he would 
testify fully and completely except 
for such statute, opposite party 
should not be allowed to comment 
on his adversary's failure to testify 
because of such statutory bar.— 
Logsdon V. Segler, supra. 

Comment held to be improper 
In action against an independent 
executor for reasonable value of 
plaintiffs services and care render- i 
ed to deceased, statement of plain¬ 
tiffs counsel in argument to Jury 
that, by virtue of the law, plaintiffs 
mouth was closed and that plaintiff 
could not testify with respect to his 
contract with deceased was improp¬ 
er.—^Vetter v. Nicholson, Tex.Civ. 
App., 121 S.W.2d 1024. 

25. Mich.—^Buell v. Siderman, 168 
N.W. 881, 197 Mich. 126. 


20. R.I.—^Monroe v. Lavimodlere, 
167 A. 634, 63 R.I. 500. 

Comment held proper 
In automobile collision case, .argu¬ 
ment. of plaintiffs counsel that 
somebody connected with the de¬ 
fense Imd been unfair in attempting 
to suppress defendant’s testimony 
was legitimate comment and argu¬ 
ment on the evidence.—Moncada v. 
Snyder, Civ.App., 129 S.W.2d 817, af¬ 
firmed 162 S.W.2d 1077, 137 Tex. 112. 

27. Ala.—^Alabama Power Co. v. Al¬ 
len, 118 So. 662, 218 Ala. 416. 

64 C.J. p 276 note 24. 

Comment on failure to produce wit¬ 
ness see supra § 184. 

28. Ala.—^Morris v. McClellan, 45 
. So. 641, 154 Ala. 639, 16 AnmCas. 

805. 

29. N.C.—Goodman v. Sapp, 9 S.E. 
483, 102 N.C. 477. 

3a N.C.—^Hudson v. Jordan, 12 S.B. 
1029, 108 N.C. 10, 14 S.B. 741, 110 
N.C. 250. 

31. Mo.—Johnson v. Johnson, 150 S. 
W. 1130, 166 Mo.App. 732. 

64 C.J. p 276 note 28. 

32. N.C.—Cuthrell v. Greene, 60 S. 
B.2d 525, 229 N.C. 475. 

33. Mich.—^In re Woodward Ave. In 
City of Detroit, 297 N.W. 468, 297 
Mich. 236. 

Ohio.—Cleveland Ry. Co. v. Crooks, 
198 .NJB3. 867, 180 Ohio St 265. 

34. Ill.—Chicago Title d; Trust Co. 
V. Cleary, 2 N.B.2d 970, 286 HL 

- App. 97. 
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§ 187 TRIAL 

calculated to arouse the passions and prejudices of | eous to the evidence are highly improper.86 The 
a jury by presenting to them considerations extran- * test of whether argument of counsel is prejudicial or 


Or.—-Walker v. Penner, 227 P.2d 316 
190 Or. 542. 

Tex.—^Highway Ins. Underwriters v 
Le Beau» Clv.App.. 184 S.W.2d 671 
reversed on other grounds 187 S. 
W.2d 73, 143 Tex. 689. 

Vt.—^Duchalne v. Ray, 6 A.2d 28, 110 
Vt 313. 

35. U.S.—Mlssourt-K.-T. R. Co. of 
Tex. V. Ridgway, C.A.Mo., 191 F. 
2d 363, 29 A.L<.R.2d 984—Crowell- 
Collier Pub. Co. v. Caldwell, C.A. 
Fla., 170 P.2d 941—^Tashjian v. 
Boston & M. R. R., C.aA.N.H., 80 
P.2d 320. 

Ala.—Williams v. City of Anniston, 
58 So.2d 115, 257 Ala. 191. 

Cal.—Stone v. Yellow Cab Co. of 
Cal., App., 221 P.2d 131, hearing 
dismissed-^onte v. Key System, 
201 P.2d 562, 89 Cal.App.2d 654. 

Ill.—^Howard v. Roche, 110 N.E.2d 

• 643, 349 IlLApp. 387—^Thomas v. i 
Mosheim, 102 N.E.2d 555, 345 Ill. I 
App. 184—Johnson v. Stotts, 101 
N.E.2d 880, 344 IlLApp. 614— 

Rauccl V. Connelly, 91 N.E.2d 735, 
340 IlLApp. 280—Goad v. Grissom, 
57 N.E.2d 6i4, 324 IlLApp. 123— 
Wagner v. Erickson, 17 N.B.2d 236, 
297 IlLApp. 639—^£Yanko v. Cros-, 
by, 278 IlLApp. 416—Olson v.! 
North, 276 IlLApp. 457—^Hunter v. 
Egolf Motor Co., 268 IlLApp. 1. 

Kan.—^Forsyth v. Church, 42 P,2d 
975, 141 Kan. 687. 

Ky.—^Elliott V. Drury's Adm'x, 219 
S.W.2d 3, 309 Ky. 814—Whitney 
V. Penick, 136 S.W.2d 570, 281 Ky. 
474. 

Mich.—^In re Woodward Ave. in City 
of Detroit 297 N.W. 468, 297 Mich. 
235. 

Minn.—^Ross v. Duluth, Missabe & \ 
Iron Range Ry. Co., 281 N.W. 76,1 
203 Minn. 312. 

Miss.—Seward v. First Nat Bank in 
Meridian, 8 So.2d 236, 193 Miss. 
656. 

Mo.—Holmes v. Terminal R.. R. 
Ass*n of St. Louis, 257 S.W.2d 922, 
363 Mo. 1178—Calloway v. Fogel, 
213 S.W.2d 405. 358 Mo. 47—Dodd 
V. Missouri-Kansas-Texas R Co., 
184 S.W.2d 454, 353 Mo. 799—Chaf¬ 
fin V. Kansas City, 92 S.W.2d 917, 
230 Mo.App. 434^—^weany v. Wa¬ 
bash Ry. Co., 80 S.W.2d 216, 229 
Mo.App. 393. 

N.T.—Weil V. Well, 125 N.T.S.2d 
368, 283 App.Div. 33—^Bowen v. 
Mahoney Coal Corp., 10 N.Y.S.2d 
454, 256 App.Dlv. 486—Gross v. 
Surface Transp. Corp., 70 N.Y.S.2d 
515, 189 Misc. 165, amrmed 79 N.Y. 
S.2d 328, 190 Misc. 989, affirmed 
79 N.Y.S.2d 817, 274 App.Dlv. 775 
—^Zemliansky v. United Parce* 
Service, 24 N.Y.S.2d 672, 175 Misc. 
829. 


Or.—Shaw v. Pacific Supply Co-op., 
113 P.2d 627, 166 Or. 508. 

Pa.—^Narclso v. Mauch Chunk Tp., 
87 A.2d 233, 369 Pa. 549, 33 A.L.R. 
2d 438. 

Tenn.—^Nashville, C. & St. L. Ry. v. 

Mangrum, 15 Tenn.App. 518. 

Tex.—Southwestern Greyhound 

Lines V. Dickson, 236 S.W.2d 115, 
149 Tex. 699—^Prudential Fire Ins. 
Co. V. United Gas Corp., 199 S.W. 
2d 767, 145 Tex. 257—Rio Grande, 
E. P. & S. F. R. Co. V. Dupree, 
Com.App., 66 S.W.2d 622—Coleman 

V. Texas & Pac. Ry. Co., Civ.App., 
241 S.W.2d 308, error refused— 
Panhandle & Santa Fe Ry. Co. v. 
Ray, Civ.App., 221 S.W.2d 936, er¬ 
ror refused no reversible error— 
Benson v. Missouri, K. & T. R. 
Co., Clv.App., 200 S.W.2d 233, er¬ 
ror refused no reversible error, 
certiorari denied 68 S.Ct 206, 332 

U. S. 830, 92 L.Bd. 403—National 
Hotel Co. V. Motley, Civ.App., 123 
S.W.2d 461, error dismissed. Judg¬ 
ment correct—^Traders & General 
Ins* Co. V. Crouch, Civ.App., 113 S. 

W. 2d 660, error dismissed—^Huey 
& Philp Hardware Co. v. McNeil, 
Civ.App., Ill S.W.2d 1205, error 
dismissed—Thorn v. Dunn, Civ. 
App., 94 S.W.2d 1229—Rutherford 

V. Dallas Joint Stock Land Bank, 
Civ.App., 91 S.W.2d 1182, error dis¬ 
missed—Southland Life Ins. Co. v. 
Norwood, Civ.App., 76 S.W.2d 166, 
error dismissed—^Blaugrund v. 
King, Civ.App., 73 S.W.2d 548, er¬ 
ror dismissed—National Aid Soc. 
V. Williams, ClvJLpp., 72 S.W.2d 
922. 

64 C.J. p 276 note 30. 

Appeals to passion or prejudice in 
criminal prosecutions see Criminal 
Law 9 1105. 

No Justlfloatioii for undue use of 
evidence 

The existence of a certain fact in 
the proof does not Justify an undue 
use thereof in order to arouse sym¬ 
pathy or prejudice, and each case 
must be rested on its own peculiar 
facts.—^News Employees Benevolent 
Soc. V. Agricola, 200 So. 748, 240 Ala. 
668 . 

Arguments held Improper 

(1) In general. 

Ark.—^Missouri Pac. R. Co. v. Fore¬ 
man, 107 S.W.2d 546, 194 Ark. 490. 
Cal.—^Paolini v. City and Coxinty of 
San Francisco, 164 P.2d 916, 72 
Cal.App.2d 579. 

Mo.—Calloway v, Fogel, 218 S.W.2d 
405, 358 Mo. 47—^Dodd v. Missouri- 
Kansas-Texas R. Co., 184 S.W.2d 
454, 353 Mo. 799. 

Tex.—Alamo Casualty Co. v. Traf- 
ton, Civ.App., 231 S.W.2d 474, error 
dismissed—^Brooks v. BnrlQues, 
Clv.App., 172 S.W.2d 794, error re¬ 
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fused—Winn v. Warner, Clv.App^ 
172 S.W.2d 626, error refused. 

(2) In death action, reference In 
argument to Jury by plaintiff's coun¬ 
sel to possible effect of decedent’s 
death on feelings of wounded son 
on returning from military service. 
—^Falzone v. Gruner, 45 A.2d 153, 
132 Conn.' 416. 

(3) Argument to give, plaintiff 
verdict so that he wouldn't become 
public charge.—Frohlich v. City of 
New Haven, 163 A. 463, 116 Conn. 
74. 

(4) Argument to Jury by counsel 
for defendant referring to the thou¬ 
sands of women and children In 
community who had benefited by the 
liberality and generosity of defend¬ 
ant.—^Reilly Tar & Chemical Corp. v. 
Lewis, 61 N.R2d 297, 326 IlLApp. 
117. 

(5) In personal injuries action, 
argument of plaintiff’s counsel that 
'T feel that I am not only represent¬ 
ing his cause, gentlemen, but the 
cause of four little babies at home, 
who are awaiting the return of their 
father,” and that his client was "a 
man that will be dependent on the 
cold charities of a cold world.”— 
Whitney v. Penick, 136 S.W.2d 570, 
281 Ky. 474. 

(6) In action for false imprison¬ 
ment argument intimating that ver¬ 
dict in substantial amount would 
give great satisfaction to plaintiff’s, 
deceased wife who with face pressed 
against the window pane of heaven 
was waiting to hear the verdict.— 
Port Worth Hotel Co. v. Waggoman, 
TeK.Civ.App., 126 S.W.2d 578, error 
dismissed. Judgment correct. 

Arguments held not Improper 
(1) In general. 

m.— ^Thomas v. Meyer, 101 N.E.2d 
626, 345 IlLApp. 84—^Beery v. 

Breed, 36 N.E.2d 591, 311 IlLApp. 
469. 

Mo.—^Lonnecker v. Borris, 245 S.W. 
2d 53—^Brunsklll v. Farabi, App., 
181 S.W.2d 649. 

Or.—Bratt v. Smith, 197 P.2d 681, 
184 Or. 266. 

Tex.—^H, L. Butler & Son v. Walpole, 
Civ.App., 239 S.W.2d 663, error re¬ 
fused no reversible error—^Airline 
Motor Coaches v. Green,. Civ.App., 
217 S.W.2d 70, error refused no re¬ 
versible error—^Pacific Bmp. Ins. 
Co. v. Gage, Civ»A.pp., 199 S.W.2d 
537, refused no reversible eiror— 
Airline Motor Coaches v. Camp¬ 
bell, Civ.App., 184 S.W.2d 532, er¬ 
ror refused—General American 
Life Ins. Co., v. Martinez, Civ. 
App., 149 S.W.2d 637, error dis¬ 
missed, Judgment correct—Alamo 
Nat. Bank of San Antonio v, 
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inflammatory is whether such comment is unreason¬ 
able or unfair in the eyes of the law.3® When the 
language used is such as discloses a studied purpose 
to arouse the prejudices of the jury based on facts 
not in the case, the court cannot overlook it or 
consider that a party against whom such effort has 
been made has had a fair consideration of his case 
at the hands of the jury.^^ However, even though 
arguments may be likely to inflame and excite the 
prejudice of the jury they are not improper if 
predicated on the evidence.38 What constitutes in¬ 
flammatory argument to a jury depends entirely on 
the facts of the case at hand,^® and is determined 
by the trial court in the exercise of its discretion.40 


TRIAL §§ 187-188 

Examination of witness. Where a question is 
proper, and there is nothing to show that counsel 
is purposely trying to prejudice the jury, the fact 
that it might nevertheless have that effect will not 
require the court to discharge the jury.^i 

§ 188. -Appeals to National, Patriotic, 

Sectional, Local, Racial, or Religious 
Prejudice 

Appeals to national, patriotic, sectional, local, racial, 
or religious prejudice in argument by counsel are im¬ 
proper. 

Appeals to national, patriotic, sectional, local, 
racial, or religious prejudice in argument are very 
generally condemned.^^ Where one of the parties 


litt, Civ.App„ 92 S.W.2d 816, error 
dismissed. 

Wis.—^Voss V. Metropolitan Casual¬ 
ty Ins. Co., 63 N.W.2d 96. 266 Wis. 
150. 

64 C.J. p 276 note 30 [a]. 

(2) In action for damages for con¬ 
version, where defendant, in argu¬ 
ment, questioned why plaintitC de¬ 
layed in bringing action, plaintiff’s 
explanation that plaintiff and de¬ 
fendant were trying to settle.—^Mag¬ 
ic City Steel & Metal Corp. v. Mitch¬ 
ell, Okl., 266 P.2d 473. 

(8) In personal injury suit, argu¬ 
ment to Jury by plaintiff's counsel 
that, if Jury gave plaintiff entire 
thirty-five thousand dollars sued for, 
they could not pay him for his physi¬ 
cal pain and suffering and past and 
future loss of earnings.—^Dodd v. 
Burkett, Tex.CivA.pp., 160 S.W.2d 
1016, error refused. 

(4) In action on contract to recov¬ 
er broker’s commission, argument of 
counsel that "The way to look at 
these things is to see how you would 
like to be treated."—Texas Creosot- 
ing Co. V. Sims, Tex.Clv.App., 113 S. 
W.2d 227, error dismissed. 

(6) In personal injury action, ar¬ 
gument that Jury should give plain¬ 
tiff same consideration that they 
would give own boy.—Southwestern 
Gas & Blectric Co. v. Hutchins, Tex. 
Clv.App., 68 S.W.2d 1085, error dis¬ 
missed. 

(6) Argument of plaintiff’s coun¬ 
sel that train crew's failure to blow 
whistle and ring bell took life of 
plaintiffs' husband and father, that 
it might have been Juror's son, and 
that Jurors should do unto others as 
they would have latter do unto them 
in rendering verdict.—Bio Grande, H. 
P. & <8. F. R. Co. V. Dupree, Tex.Com. 
App., 56 S.W.2d 522. 

(7) In death action, argument to 
Jury on question of damages asking 
Jury in their imagination to peer 
deep into hearts of children to real¬ 
ize their loss and what they will miss 


from now into eternity and then with 
their conscience assess the damages. 
—^Wells V. Henderson, Tex.CivApp., 
78 S.W.2d 683, error refused. 

Opinion of oonnsel 
In action on life policy, argument 
of plaintiff's counsel in stating that 
"the country would be better off if 
an insurance company that will not 
pay legal claims were put out of 
business by the people” was improp¬ 
er.—^Progressive Life Ins. Co. v. Hul- 
bert, 118 S.W.2d 268, 196 Ark. 352. 
Payment of award out of taxes 
In action against the state for 
death of boy shot by game warden, 
refusing to permit state's attorney to 
argue to Jury that any Judgment 
would have to be paid out of taxes 
was not error.—Commonwealth v. 
Hoover's Adm'r, 118 S.W.2d 741, 274 
Ky. 472. 

36* Tex.—Pacific Emp. Ins. Co. v. 
Gage, ClvApp., 199 S.W.2d 537, er¬ 
ror refused no reversible error. 

37. Mich.—Cluett v. Rosenthal, 58 
N.W. 1009, 100 Mich. 193, 43 Am. 
S.R 446. 

64 C.J. p 277 note 31. 

38. Tex.—Ortiz Oil Co. v, Luttes, 

• Civ.App., 141 S.W.2d 1060, appeal 

dismissed by agreement—Cawthon 

V, Cochell, Civ.App., 121 S.W.2d 
414, error dismissed—^Texas & P. 
Ry. Co. V. Smith, CivApp., 116 S. 

W. 2d 1238, error dismissed. 

64 C.J. p 277 note 32. 

39. Tex.—^King v. King, Clv.App., 
242 S.W.2d 925, reversed on other 
grounds In re Kling's Estate, 244 
S.W.2d 660, 160 Tex. 662—Highway 
Ina. Undewriters v. Dempsey, Civ. 
App., 232 S.W.2d 117—^Benson v. 
Missouri, E. & T. R. Co., Clv.App., 
200 S.W.2d 238, error refused no re¬ 
versible error, certiorari denied 68 

S. Ct. 206, 832 U.S. 830, 92 KEd. 
403. 

40. Tex.—^Benson v. Missouri, E. & 

T. R. Co., supra. 
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Overamling objections to argument 
held not an abuse of discretion 
Mo.—^Hilton V. Thompson, 227 S.W. 
2d 676, 360 Mo. 177. 

41- Or.—Officer v. Cummings, 272 P. 
273, 127 Or. 320. 

42. IlL—McWilliams v. Sentinel 

Pub. Co., 89 NJB.2d 266, 389 laApp. 
83. 

Ey.—White v. Hall, 245 S.W.2d 603. 
Mich.—^In re Woodward Ave. in City 
of Detroit, 297 N.W. 468, 297 Mich* 
235—^Nemet v. Friedlan<^ 263 N.W. 
889, 273 Mich. 692. 

Minn.—^Harris v. Breezy Point Xiodge, 
Inc., 66 N.W.2d 666. 

N.Y.—Saunders v. Champlain Bus 
Corp., 34 N.T.S.2d 447, 263 App.Div. 
683—Abbate v. Solan, 16 N.T.S.2d 
332, 257 App.Div. 776, reargument 
denied 16 N.Y.S.2d 704, 268 App. 
Div. 886—Wood v. New York Sti^te" 
Elea & Gds COrp., 12 N.Y.S.2d 947, 
267 App.Dlv. 172, affirmed 24 N.E. 
2d 480, 281 N.Y. 797. 

Tex.—Safety Cas. Co. v. Wright, 160 
S.W.2d 238, 138 Tex. 492—Dallaa 
Ry. & Terminal Co. v. Garner, Com. 
App., 63 S.W.2d 642—Sunset Motor 
Dines V. Blasingame, Civ App., 245 
S.W.2d 288, error dismissed—Car- 
son V. Amberson, Civ App., 148 S. 
W.2d 972, error dismissed. Judg¬ 
ment correct—Gross v. Blecker, 
C1V.APP., 106 S.W.2d 282. 

W.Va.—^Peck v. Bez, 40 S.E.2d 1, 129 
W.Va. 247. 

Wis.—^Drexler v. Zohlen, 267 N.W. 

675, 216 Wis. 483. 

64 C.J. p 277 note 34. 

Foreign company 

Statement of plaintiff's counsel in 
argument to Jury on trial of action 
on accident insurance policies, Is¬ 
sued by English comply, that "this 
English company stretched out 
across the pond," was improper.- 
Dondon Guarantee & Accident Co. v. 
Woelfle, aC.AMo., 83 F.2d 825. 
Oomments h^ not improper 

(1) In general.—Gross v. Blecker, 
Tex.CivApp., 106 S.W.2d 282. 
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based his theory of the case on a racial question, 
it has been held that the opposing party's counsel 
is not guilty of misconduct in referring to the race 
question.^s It has been held that, if it is apparent 
or probable that the verdict was affected by the 
remarks, the impropriety is fatal but, where it 
is not probable that prejudice resulted, the im¬ 
propriety is not fatal>5 

§ 189. -Appeals to Prejudice against 

Corporation as Such 

Arguments appealing to prejudice against corpora¬ 
tions, as such, are improper. 

It is very generally held improper for counsel 
in argument to make statements calculated to prej¬ 
udice the jury against a party who is a corporation, 
because it is a corporation.^® However, if it does 


not appear probable that the jury was improperly 
influenced the error is not fatal.47 It is otherwise, 
however, where it appears probable that the verdict 
was influenced by the improper remarks.^® It is 
within the discretion of the trial court whether or 
not arguments by counsel referring to the corporate 
identity of a party should be allowed.^^ 

§ 190. -References to Poverty or Wealth 

of Parties 

Comments relating to the poverty or wealth of the 
parties which are not sustained by the evidence are 
improper. 

Statements in argument unsupported by evidence, 
relating to the poverty of one of the parties or the 
wealth of the other, are very generally held to be 
highly improper.®® However, a mere reference to 


(2) A statement in argrument to 
Jury by counsel for plalntiifs In tres¬ 
pass to try title that defendants* 
counsel wanted to carry deed to some 
of plaintiffs* land back to another 
state, wherein he and many of de¬ 
fendants lived.—^Meaders v. Moore, 
Civ.App., 113 S.W.2d 689, affirmed 
132 S.W.2d 266, 134 Tex. 127, 126 A. 
liJEL 817. 

(3) Reference by plaintiff's counsel 
to Merchant of’ Venice and character 
of Shylock, whereupon defendants* 
counsel referred to intervener as the 
Shylock in the case.—Gross v. Sleek¬ 
er, supra. 

43. Iowa.—^Dedman v. McKinley, 29 
2Sr.W.2d 337, 238 Iowa 886. 

44. Mich.—Cluett v. Rosenthal, 58 
N.W. 1009, 100 Mich. 193, 43 Am.S. 

R. 446. 

64 C.J. p 278 note 36. 

46. Tex.—^Federal Surety Co. v. 
Smith, Civ.App., 26 S.W.2d 994, re¬ 
versed on other grrounds, Com.App., 
41 S.W.2d 210. 

64 C.J. p 278 note 36. 

48. TJ.S.—^London Guarantee & Ac¬ 
cident Co. V. Woelfle, C.C.AMo., 83 
F.2d 325. 

Minn.—LaCombe v. Minneapolis St 
Ry. Co., 61 N.W.2d 839, 236 Minn. 
86 . 

Okl.—Green Const Co. v. Lampe, 60 
P.2d 286. 174 Okl. 351. 

Tex.-^arbet Co. v. Hengrst CIvAlPP., 
260 S.W.2d 88—Gulf Casualty Co. 
V. Archer, Clv.App., 118 S.W.2d 
976, error dismissed—Gulf, C. & S. 
P. Ry. Co. V. Carson, Clv.App., 63 

S. W.2d 1096. 

64 C.J. p 278 note 37. 

References to poverty or wealth of 
parties, in general, see infra § 190. 
Comments held improper 

(1) In personal injury action, re¬ 
marks of plaintiff's attorney in clos¬ 
ing argument to effect that corporate 
defendant employed attorneys on re¬ 


tainer to fight all claims made 
against them regardless of how Just 
they might be, and was spending 
large sums in defense of suit.— 
Tampa Transit Lines v. Cordin, Fla., 
62 So.2d 10. 

(2) In an action to recover for the 
death of a child alleged to have been 
caused by being struck by a train 
where the attorney for the plaintiff 
repeatedly referred to the company 
as a “power trust'* and “as oppress¬ 
ing the parents of a poor little child." 
—Nashville, C. & St. L. Ry. v. Man- 
grum, 15 TenmApp. 618. 

(3) Remarks of counsel referring 
to defendant bus company as a ‘‘great 
octopus.**—Southwestern Greyhound 
Lines V. Dickson, Tex.Civ.App., 219 
S.W.2d 692. 

(4) Argument that “this great 
chain store is here in court Jumping 
on a local mam.**—Campbell Paint & 
Varnish Co. v. Ladd Furniture & Car¬ 
pet Co., Tex,Civ.App., 83 S.W.2d 1096, 
error dismissed. 

(6) In suit to cancel life policies, 
argument of beneficiary’s counsel 
that big corporation wks seeking to 
cheat Insured's widow and humili¬ 
ate and disgrace widow and children 
by obtaining finding of suicide.—La¬ 
mar Life Ins. Co. v. Bauer, Tex.Civ. 
App., 70 S.W^.2d 600. 

‘%ig oorporatioiL” 

(1) Where counsel referred to de¬ 
fendant in argument as big corpora¬ 
tion, hoping to arouse prejudice, such 
remark was improper.—Higgins v. 
Terminal R. R. Ass'n of St Louis, 
241 S.W.2d 380, 362 Mo. 264. 

(2) In an action against a large 
corporation owning a hotel, plaintiff's 
attorney's reference to defendant as a 
“big corporation" was not Improper. 
—^Baker Co. v. Turpin, Tex.CivJ^pp., 
63 S.W.2d 164. 

RefereiLoe to wealth of corporation 

In action on life policy to recover 
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double indemnity for accidental 
death, reference by counsel for plain¬ 
tiff in closing argument to the vast 
resources of insurer was improper 
although it might be common knowl¬ 
edge that insurer was a company of 
vast resources.—Wellner v. New 
York Life Ins. Co., 73 N.B.2d 166, 331 
IlLApp. 360. 

47. Ky.—^Louisville, etc., R. Co. v. 
Chandler, 70 S.W. 666, 24 Ky.L. 
998, 72 S.W. 805, 24 Ky.L. 2036. 

64 C.J. p 278 note 38. 

48. Fla—^Tampa Transit Lines v.. 
Cordin, 62 So.2d 10. 

64 C.J. p 279 note 39. 

48. Mo.—Marlow v. Nafziger Baking 
Co., 63 S.W.2d 116, 333 Mo. 790. 

60. Ala—^Birmingham Water Works. 
Co. V. Williams, 163 So. 268, 228 
Ala 288. 

Ariz.—Valley Nat. Bank v. Witter, 
121 P.2d 414, 58 Ariz. 491. 

D.C.—Washington Annapolis Hotel 
Co. V. Riddle, 171 F.2d 732, 83 U.S. 
App.D.C. 288. 

HI.—^Elliott V. Brown, 111 N.lJ.2d 169, 
349 IlLApp. 428. 

Ind.—Montgomery-Ward & Co. v.. 
Wooley, 94 N.B.2d 677, 121 Ind.App. 
60. 

Iowa—Burke v. Reiter, 42 N.W.2d 
907, 241 Iowa 807. 

Ky.—^Wright's Bx'r v. Craft, 217 S. 
W.2d 228, 309 Ky. 198—Murphy v. 
Cordle, 197 S.W.2d 242, 303 Ky. 229 
—Coombs* Adm'r v. Vibbert, 168. 
S.W.2d 967, 289 Ky. 468—Walden v. 
Jones, 158 S.W.2d 609, 289 Ky. 395, 
141 A.L,R. 105. 

Miss.—Savery v. Gray, 61 So.2d 922. 
Mo.—Beer v. Martel, 66 S.W.2d 482,. 
332 Mo. 63—Gunter v. "Whitener, 
App., 76 S.W.2d 688. 

N.T.—Wood V. New York State Elec. 
& Gas Corp., 12 N.Y.S.2d 947, 257 
App.Div. 172, affirmed 24 N.B.2dL 
480, 281 N.Y. 797—Goldstein v.. 
City of New York, 111 N.Y.S.2d 615,. 
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the economic situation of the parties, when it has 
been shown by the evidence, is not improper,®^ and 
it is within the fair province of argument to refer 
to the standing and wealth of a party when such 
reference is pertinent to a plausible argument com¬ 
petent in the cause, and is not in any way made an 
issue before the jury.52 Moreover, where punitive 
damages are properly allowable if proved, the 
wealth of defendant is a legitimate subject of com¬ 
ment,®^ but even under such circumstances counsel 
must keep to the record and not use language cal- 
-culated to inflame the minds of the juvoisM 

§ 191. -Appeals to S 3 ntnpathy 

Appeals to sympathy based on matters not in evl- 


TRIAL §§ 190-191 

dence and which cannot in any legitimate way be brought 
to the attention of the Jury are improper. 

Appeals to sympathy, as long as they are based 
on the facts in the case, are not ordinarily con¬ 
sidered improper and furnish no ground for com¬ 
plaint,55 and some flights of eloquence, and the in¬ 
troduction of some touches of pathos in the discus¬ 
sion of the case, are allowable, provided there is no 
violation of the rule against the discussion of facts 
not in evidence, or which are not inferable from the 
sworn testimony in the case.55 However, appeals 
to sympathy based on matters not in evidence and 
which cannot in any legitimate way be brought to 
the attention of the jury are highly improper,®^ 
and it has been held prejudicial error tiiat counsel in 


modified on other grounds 118 N. 
T.S.2d 48, 281 App.Div. 712. 

Ohio.—Corpus Juris guoted iu Book 

V. Brskine & Sons, 96 N.E.2d 289, 
293, 154 Ohio St. 391, 32 A.L..R.2d 1. 

Pa. —^Bourd v. Berman, 58 A.2d 442, 
359 Pa. 183. 

Tenn.—Whitfield v. Loveless, 1 Tenn. 
App. 377. 

Tex.—^Texas Co. v. Gibson, 116 S.W. 
2d 686, 131 Tex. 698—Wilmoth v. 
Limestone Products Co., Civ.App., 
266 S.W.2d 632, error refused no re¬ 
versible error—Greenspun v. 
Greenspun, Civ. App., 211 S.W.2d 
■977, error refused no reversible er- 
TOi^-City of Dallas v, Mitchell, Civ. 
App., 197 S.W.2d 686, error refused 
no reversible error—^Highway Ins. 
Underwriters v. Le Beau, Civ.App., 
184 S.W.2d 671, reversed on other 
pounds 187 S.W.2d 73, 143 Tex. 689 
.—^McCollum Exploration Co. v. 
JEleaugh, Civ.App., 146 S.W.2d 1109, 
affirmed Reaugh v. McCollum Ex¬ 
ploration Co., 163 S.W.2d 620, 139 
Tex. 486, motion dismissed 167 S. 

W. 2d 727, 140 Tex. 322—Stewart 
Oil Co. V. Brown, Civ.App., 134 S. | 
W.2d 376—Washington Nat Ins. 
Co. V. Chavez, Civ.App., 106 S.W.2d 
761, error dismissed—Texas Public 
Utilities Corp. v. Edwards, Civ. 
App., 90 S.W.2d 420, error dismiss¬ 
ed—Vaughan V. Klshineir, CivA^pp., 
63 S.W.2d 1081. 

64 C.J. p 279 note 40. 

Argnmeuts held impropeir 

(1) In general.—Humphreys v. 
Roberson, 83 S.W.2d 311, 125 Tex. 
668—Texas & N. O. R. Co. v. Lide, 
Tex.Civ.App., 117 S.W.2d 479— 
Vaughan v. Kishineff, Tex.Clv.App., 
63 S.W.2d 1081. 

(2) In action for damages sustain¬ 
ed in automobile collision, argument 
of plaintifTs counsel to effect that 
his client was a machinist and that 
defendant had a seven hundred acre 
farm and five hundred steers worth 
two hundred forty thousand dollars 
was improper.—^Burke v. Reiter, 42 
jN.W.2d 907, 241 Iowa 807. 


(3) Where plaintiff filed motion to 
prosecute suit as a poor person with¬ 
out being required to pay costs, it 
was improper for defendant to ques¬ 
tion plaintiff with respect to matter 
before Jury.—^Douglas v. Lang, Mo. 
App., 124 S.W.2d 642. 

(4) In personal injury action, clos¬ 
ing argument on plaintiffs counsel 
referring to plaintiff as “poor un¬ 
fortunate man” and “poor old fellow” 
was objectionable as unjustified plea 
for sympathy because of alleged pov¬ 
erty of plaintiff and alleged affiuence 
of defendants.—^Haltom v. Fellows, 
73 P.2d 680. 167 Or. 614. 

Smploymeiit of stenographer 

In personal injury suit, argument 
to Jury by plaintiffs counsel that 
defendants’ counsel had a man ■taking 
down every word said by speaker 
with hope that he would say some¬ 
thing constituting reversible error, 
that such man wrote down every 
question asked jurors by plaintiff’s 
attorney on voir dire examination, 
and that somebody had to pay there¬ 
for, was not improper as appeal to 
jurors* prejudices on ground that de¬ 
fendants were wealthy.—^Dodd v. 
Burkett, Tex.Civ.App., 160 S.W.2d 
1016, error refused. 

KefereiLoe to responsibility 

In action for damages, assertions 
in argument of plaintiff’s counsel to 
jury that defendant was foreign cor¬ 
poration, that it would pay any Judg¬ 
ment against it, and that its property 
■within ^tate could be levied on in sat¬ 
isfaction of judgment, were improper 
as inviting jury to resolve any doubt 
as to facts in plaintiff’s favor because 
of defendant’s financial responsibil¬ 
ity.—Anderson V. Santa Fe Trail 
Transp. Co., 151 P.2d 466, 107 Utah 
20 . 

Fecimiary or social oondltioiL and 
status 

In action for damages for personal 
injuries sustained in automobile ac¬ 
cident, remarks of defense attorney 
concerning pecuniary or social con- 
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dition and status of plaintiff were 
improper.—^Herstein v. Kemker, 94 
S.W.2d 76, 19 Tenn.App. 681. 

51. Iowa.—(Jorpus Juris quoted in 
State V. Bading, 17 N.W.2d 804, 
810, 236 Iowa 468. 

Tex.—Yellow Cab & Baggage Co. of 
San Antonio v. Brennan, 01v.App., 
171 S.W.2d 891, error refused. 

64 C.J. p 279 note 41. 

52. Iowa.—Corpus Juris quoted in 
State V. Bading, 17 N.W.2d 804, 
810, 236 Iowa 468. 

64 C.J. p 280 note 42. 

53. Tenn.—Goodwin v. Marsh, 4 
Tenn.App. 23. 

Tex.—^Belcher v. Bullion, Civ.App., 
121 S.W.2d 483. 

Va.—Norfolk & W. Ry. Co. v. A. C. 
Allen & Sons, 96 S.E. 406, 122 Va. 
603. 

54. Va.—Norfolk & W. Ry. Co. v, A. 
C. Allen & Sons, supra. 

55. Tex.—Jackson v. Jackson, Olv. 
App., 3'5 S.W.2d 830. 

64 C.J. p 280 note 46. 

53. Ga.—Atlantic Coast Line R. Co. 

V. Jones, 63 S.E. 834, 132 Ga. 189. 
Iowa.—^Mitchell v. Mystic Coal Co., 

179 N.W. 428, 189 Iowa 1018. 
Latitude of argument generally see 
supra § 169. 

67. Cal.—Jonte v. Key System, 201 
P.2d m, 89 Cal.App.2d 654. 

Ill.—Johnson v. Stotts, 101 N.E.2d 
880, 344 IlLApp. 614. 

Ky.—'Rucker v. Clark, 239 S.W.2d 80. 
Mo.—Calloway v. Fogel, 213 S.W. 2d 
406, 1358 Mo. 47. 

N.T.—^Zemliansky v. United Parcel 
Service, 24 N.Y.S.2d 672, 175 Misc. 
829. 

Tex.—^Texas & N. O. R. Co. v. Stur¬ 
geon, 177 S.W.2d 264, 142 Tex. 
222—^Industrial FAhricating Co. v. 
Christopher, Civ.App., 220 S.W.2d 
281, error refused no reversible er¬ 
ror—Southwestern Greyhound 
Lines V. Dickson, Civ.App., 219 S. 

W. 2d 692—^Alpine Tel. Corp. v. Mc¬ 
Call, Civ.App., 195 S.W.2d 685, er¬ 
ror refused . no reversible error— 
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his opening statement in a personal injury case 
stated that plaintiff had a wife and children.®^ 
The introduction of evidence otherwise admissible 
is not rendered improper by the fact that it in¬ 
cidentally shows plaintiff to have a wife and chil- 
dren.59 An appeal to the jurors to place themselves 
in the position of a party is improper.^0 It has 
been held that if such argument is a direct appeal to 
the jurors to put themselves in the place of one of 
the litigants, the argument is improper, but if the 
appeal is an indirect appeal, it is not improper.®^ 
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§ 192. -Reference to Damages 

It is generally held that counsel may properly refer 
to the amount of damages sought by his client aKhough 
there is authority to the contrary. 

In some jurisdictions it is held to be highly im¬ 
proper and material error for counsel to inform the 
jury of the amount claimed by his clienthow¬ 
ever, elsewhere counsel may properly advise the 
jury of the amount sought in his declaration,®^ or 
the amount of damages which he thinks will be fair 
compensation under the evidence,®^ and the opposing 


Community Natural Gas Co. v. 
Lane, Civ.App., 133 S.W.2d 200, er¬ 
ror dismissed Lane v. Community 
Natural Gas Co., 134 S.W.2d 1068, 
134 Tex. 2'&6—Huey & Philp Hard¬ 
ware Co. V. McNeil, Civ.App., Ill 
'S.W.2d 1205, error dismissed— 

Hudson Ins. Co. v. McKnight, Civ. 
App., 58 S.W.2d 1088. 

Vt.—Wilson V. Dyer, 76 A.2d 677, 116 
Vt 342. 

64 C.J. p 280 note 47. 

ArgnmeiLts lield improper 

(1) In general.—Hobbs v. SlasTton, 
Tox.Clv.App.. 266 S.W.2d 838, error 
refused no reversible error. 

(2) In death actions, statement of 
plaintiff’s attorney In argument that 
deceased had left his blood on the 
field of battle, that no doubt his 
mother had prayed to return him to 
her, and that he came back to enjoy 
life only to have his life crushed out 
by the driver of the great corporate 
defendant, was misconduct.—Square 
Deal Cartage Co. v. Smith’s Adm’r, 
210 S.W.2d 340, 307 Ky. 136. 

(3) In false imprisonment action, 
argument that jury should contem¬ 
plate their wife, sister, or daughter 
being in similar situation in fixing 
amount of damages, was improper.— 
J. J. Newberry Co. v. Judd, 82 S.W, 
2d 359. 259 Ky. 309. 

(4) In action for death of plalntilTs 
husband counsel’s reference in Jury 
argument to the wrecking and ruining 
of the lovely family of deceased, and 
the question of whether the minor 
son might expect his father to come 
home were Improper.—^Howard v. 
Thompson, Mo.App., 167 S.W.2d 780. 

Statements held not improper 

(1) In general.—Couch v. St Lou¬ 
is Public Service Co., Mo.App., 173 
S.W.2d 617—64 C.J^ p 280 note 47 [d]. 

(2) Argument of counsel for em¬ 
ployee suing insurance carrier for 
compensation and seeking lump sum 
award on ground that it was neces¬ 
sary to prevent hardship, ’’let me 
march down the path of unemploy¬ 
ment to the office of a great corpo¬ 
ration or a small one” was not error 
as calling attention to employee’s 
poverty and the more favorable sit¬ 
uation of Insurance carrier.—Gulf 


Casualty Co. v. Fields, Tex.Civ.App.. 
107 S.W.2d 661, error dismissed. 

58. Ill.—McCarthy v. Spring Valley 
Coal Co., 83 N.B. 967, 232 Ill. 47'3. 

59. Tex.—^Yellow Cab & Baggage Co. 
of San Antonio v. Brennan, Civ. 
App., 171 S.W.2d 891, error refused. 

64 C.J. p 280 note 49. 

60. XJ.S.—^P. W. Wool worth Co. v. 
Wilson, C.C.A.Tex., 74 F.2d 439. 
98 A.L.R. 681. 

Tex.—^Bast Texas Motor Freight 
Lines V. Sterrett, Civ.App., 232 S. 
W.2d 263, reversed on other grounds 
236 S.W.2d 776, 150 Tex. 12—Allen 
V. Denk, Civ.App., 87 S.W.2d 303- 
Ramming v. Halstead, Civ.App., 77 
S.W.2d 920, error dismissed. • 

64 C.J. p 280 note 47 [a]. 

Asking jurors to place themselves In 
position of a party: 

As improper reference to damages 
see infra § 192. 

As within legitimate scope of argu¬ 
ment see supra 6 169. 

61. Tex.—Wagley v. Fambrough, 
Civ.App., 163 S.W.2d 1072, affirmed 
Fambrough v. Wagley, 169 S.W.2d 
478, 140 Tex. '577. 

Argument held not improper 

(1) Counsel’s argument in person¬ 
al injury action that counsel could 
not tell jury how jury was going to 
answer any of questions, but all 
counsel could do was to put entire 
faith and confidence in jury and re¬ 
quest each juror to ask what reason¬ 
able person would have done if he had 
been ”in the shoes” of defendants, 
was not improper.—^Peden Iron & 
Steel Co. V. Claflin, Tex.Civ,App., 146 
S.W.2d 1062, error dismissed, judg¬ 
ment correct. 

(2) Argument of plalntlfTs counsel 
that it was important for jury to an¬ 
swer every question submitted by 
court according to law and evidence 
and that when jurors did that they 
could say they had been fair and 
treated plaintiff as they would ex¬ 
pect to be treated was not error as 
constituting direct appeal to jurors 
to put themselves in plaintilTs place. 
—^Texas & N. O. R. Co. v. McGinnis, 
109 S.W.2d 160, 130 Tex. 338. 

(3) In death action argument to 
jury that jury in their imagination 
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should peer deep into hearts of Chil¬ 
dren to realize their loss and then 
with their conscience assess the dam¬ 
ages was not objectionable on ground 
that jury was called on to place them¬ 
selves in position of claimants and to 
consider damages from their stand¬ 
point and not that of evidence.— 
Wells V, Henderson, Tox.Clv.App., 
78 S.W.2d 683, error refused. 

62. Pa.—^Porter v. Zeuger Milk Co., 

7 A.2d 77, 136 Pa.Super. 48. 

64 C.J. p 280 note 60. 

Season for rule 

Statements by plaintiff’s counsel aa 
to amount claimed or expected are 
not permissible, since they tend to in¬ 
still in minds of Jurors impressions 
riot founded on evidence.—Stassun v. 
Chapin, 188 A. Ill, 324 Pa. 126—64 
C.J. p 280 note 50 [a]. 

63. N.H.—Williams v. Williams, 182 
A. 172, 87 N.H. 430. 

64 C.J. p 281 note 51. 

64. Ill.—Clark V. Rowatt, 110 N.B. 
2d 663, 349 lll.App. 896. 

Ky, —iBltna Oil Co. v. Metcalf, 183 
S.W.2d 637, 298 Ky. 706. 

Minn.—Shockman v. Union Transfer 
Co., 19 N.W.2d 812, 220 Minn. 334. 
Tex.—or. D. Wright & Son Truck Line 
v. Chandler, Civ.App., 231 S.W.2d 
786, refused no reversible error. 

64 C.J. p 281 note 52. 

Argument held proper 

(1) In action for personal Inju¬ 
ries, argument as to what badly in¬ 
jured plaintiff might be able to do 
for a livelihood and as to the cmount 
necessary to compensate him for loss 
of earning, power and pain and suffer¬ 
ing was a fair comment on the facts, 
and a reasonable deduction therefrom, 
and not an appeal to jury to award 
a greater amount of damages than 
was Justified by the evidence.—White 
Cabs V. Moore, Civ.App., 199 S.W.2d 
202, reversed on other grounds 203 
S.W.2d 200, 146 Tex. 101. 

(2) Argument of counsel whidi 
asked jury for full twenty-seven 
thousand five hundred dollars dam¬ 
ages plaintiff sued for and offered 
evidence to substantiate, and which 
asked a verdict commensurate with 
injuries and resulting condition, was 
not Improper.—^Peden Iron & Steel 
Co. V. Clafiln, Tex.Civ.App., 146 S.W. 
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counsel has the same privilege in expressing con¬ 
trary opinions on that subject.®^ Counsel may 
state that damages are to be assessed for the future 
as well as for the past, where there is evidence 
tending to show a continuing injury.®® It is not 
error for the court to refuse to permit counsel to 
argue to the jury that in arriving at the amount of 
their award they should consider only the amount 
of future earnings lost to plaintiff after deduction 
of income taxes for which he would have been liable 
had he continued his emplo 3 niient without injury.®*^ 
Where the right to recover exemplary damages is 
an issue and supported by evidence, counsel may 
argue that the jury has a right to give exemplary 
damages,®® and argument to the jury requesting 
them to assess exemplary damages against a party 
in a sufficient amount adequately to punish him,®® 
and to set an example to others,^® is proper because 
such is the purpose of exemplary damages, as dis¬ 
cussed in Damages § 117. 

It is not proper for counsel ito state that the law 
fixes the damages at a designated amount,^! or to 
inform the jury of the limit to their verdict fixed 
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by the jurisdiction of the court,^2 or for defendant's 
counsel to state that the damages would be tripled 
under the law.*^® An appeal for large damages, 
or an argument which places before the jury an 
incorrect measure of damages,*^® is improper. Com¬ 
ment by counsel in argument to the jury on the 
mental condition of his client is improper where 
there is no legal basis for recovery for worry or 
mental distress.^® It has been held that argument 
to the jury that the jurors should apply the Golden 
Rule in rendering its verdict is not improper as call¬ 
ing for the application of an improper measure of 
damages,^^ but an appeal to the jury to award 
such damages as they feel they would be entitled to 
under the same circumstances is improper.*^® 

Arguments of counsel are improper which urge 
the jury to return an excessive verdict so that the 
court would be required to reduce it,^® or not to 
give plaintiff a low verdict with the idea that de¬ 
fendant would not appeal as defendant would ap¬ 
peal an 3 rway,®® or to give his client plenty of dam¬ 
ages,®^ or to give him damages over and above 
a certain amount to which he would be subrogated 


2d 1062, error dismissed, judgment 
correct. 

66. Minn,—Shock man v. Union 
-Transfer Co„ 19 N.W.2d 812, 220 
Minn. 334. 

annor character of Injuries 

In action by patron for injuries 
sustained in theater, argument that 
patron's injuries were minor and 
that he was entitled to recover at 
most fifty dollars or one hundred dol¬ 
lars was fair, in light of the evidence. 
—^Perry v. District Amusement dorp., 
114 F.2d 484, 72 App.D.a 323. 

66. HI.—Chicago, & J. D. R. Oo. v. 
Patton, 122 Ill.App. 174, affirmed 76 
N.E. 381, 219 Ill. 214. 

Tenn.—^Rlce-Stlx Dry Goods Co. v. 
Self, 101 S.W.2d 132, 20 Tenn.App. 
498. 

67. Mo.—^Dempsey v. Thompson, 251 
S.W.2d 42, 363 Mo. 339. 

68. Ohio.—Barbish v. Ohio Finance 
Co., App., 101 N.E.2d 792. 

69. Ohio.—^Barbish v. Ohio Finance 
Co., supra. 

Tex.—Schutz v. Morris, Clv.App., 201 
S.W.2d 144. 

Argument held not Improper 

In action under homicide act, ar¬ 
gument of counsel for plaintiff that 
a small verdict would be like parol¬ 
ing a murderer or turning a robber 
loose, was not improper since dam- 
ages recoverable under the statute 
are to mete out punishment to the 
wrongdoer and thereby prevent hom¬ 
icides.—City of Mobile v. Beeves, 31 
So.2d 688, 249 Ala: 488. 


70. Ohio.—Barbish v. Ohio Finance 
Co., App., 101 N.B.2d 792. 

Tex.—Schutz v. Morris, Civ«A.pp., 
201 S.W.2d 144. 

71. "Wls.—Schulz V. General Casual¬ 
ty Co., 288 N.W. 803, 283 Wls. 118. 

64 C.J. p 281 note 54. 

Statutory limitation 
In death action, it was error for 
counsel to state to jury the statutory 
limitation of damages which could be 
awarded.—Sdiulz v. General Cewualty 
Co., supra. 

72. Pa.—Porter v. Zeuger Milk Co., 
7 A.2d 77, 136 Pa.Super. 48. 

73. Mont—^Herzog v, Texas Co., 294 
P. 962, 88 Mont 580. 

74. Tex.—^East Tex. Motor Freight 
Lines V. Sterrett Civ.App,, 232 S. 
W.2d 253, reversed on other 
grounds 286 G.W.2d 776, 150 Tex. 
12 . 

76. Tex.—^Boone ▼. Henry, Civ.App., 
m S.W.2d 323. 

yuxors’ regard for their mothers 
Argument of plaintiff’s counsel, 
that what jury should put €us value of 
plaintiff's suffering as result of tele¬ 
graph company’s negligence in failing 
to transmit and deliver telegram ad¬ 
vising plaintiff of Ids mother's death 
and date of her funeral depended on 
jurors' regard for their mothers, was 
improper.—-Western Union Tel. Co. 
V. sugar, Tex.Civ.App., 178 S.W.2d 
220 . 

Pnidtivs damages 

In action for breach of marriage 
promise, argument by plaintiff's coun¬ 
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sel which asked Jury to return a vei^ 
diet agrainst defendant as punishment, 
as distinguished from.an award ot 
compensation to plaintiff for damages 
She znay have suffered, was error, 
since plaintiff .was only entitled to 
compensation, and punishment was 
not a matter for jursr's consideration. 
—^Boone V. Henry, Team'dv.App., 151 
S.W.2d 823. 

76. Tex.—^Jarbet Co. v, Hengst, Civ. 
App., 260 S.W.2d 88. 

77. Tex.—Rio Grande, E. P. & 3, F. 
R. Co. V. Dupree, Com.App., 65 G. 
W.2d 522—Texas & P. By. Co. v. 
Short, Civ.App., 62 S.W.2d 995, er¬ 
ror refused. 

78. Tex.—^MacFadden's Publications 

V. Hardy, Civ.App., 95 S.W.2d 1023, 
error refused—Gulf, a & S. F. Ry. 
Co. V. Carson, Civ.App., 63 S.W.2d 
1096. 

Asking jurors to plaxie themselves in 
position of a party: 

As appeal to sympathy see supra 
9 191. 

- As within legitimate scope of ar¬ 
gument see supra S 169. 

79. Iowa.—-White v. Chicago & N. 

W. By. Co., 124 N.W. 809, 145 Iowa 
408. 

80. Ind.-^-Cleveland, C., C. & St L. 
Ry. Co. V. Locke, 123 N.E. 814, 71 
Ind.App. 35. 

Okl.—Oklahoma Transp. Oo. v, Phil¬ 
lips, 265 P.2d 467. 

81. Minn.—Gegere v. Chicago & !N» 
W. Ry. Co., 220 N.W. 429, 175 Minn. 
96. 
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to his employer’s insurer under the Workmen’s 
Compensation Act^^ or over and above a stated 
amount of judgments held by defendant against 
plaintiff.S^ 

It is likewise held to be improper for counsel to 
argue tha,t the jury should give substantial dam¬ 
ages as a warning to others,^^ that the verdict 
probably would not be collected^B or would not 
be collected from one of the two defendants,that 
plaintiff stood ready to credit a stated sum on any 
verdict if defendant would return certain prop¬ 
erty,that a part of the compensation his client 
had already received went to attorneys and a part 
of any sum they might award would be disposed 
of in like manner,®® or that if the jury find any 
sum for the adverse party that his client will have 
to pay the costs.®® It is improper for defendant’s 
counsel to argue as to the effect of punitive dam¬ 
ages on defendant corporation in its relation to the 
general welfare of the community as a whole.®® 
However, it is not improper for counsel to present 
for the consideration of the jury matters which they 
have a right to consider in determining plaintiff’s 
loss.®l Thus, he may ask the jury to do his client 
justice by giving him money damages,®® or may tell 
them that they would regret it if they did not 
award damages in full,®® or tell them that they 
have no right to speculate as to what would be¬ 
come of the verdict or what was going to be done 
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with it.®^ He may properly argue to the jury that 
claimant would have earned, had he not been in¬ 
jured, what he was able to earn before that time.®® 
Counsel is not guilty of misconduct in arguing the 
cash value of a deceased person’s fife on the basis 
of his capacity, earnings, and life expectancy to 
show the pecuniary damage suffered by a claim¬ 
ant.®® 

Argument to the jury which constitutes an ex¬ 
ample in arithmetic to show the jury how to com¬ 
pute damages has been held proper.®*^ Counsel may, 
in argument, direct the attention of the jury to the 
purchasing power of the dollar at the time of the 
trial.®® The making of a motion in the presence 
of the jury, after production of evidence, to increase 
the amount of damages asked, which would bring 
to the knowledge of the jury fhe fact that the court 
after hearing plaintiffs evidence permitted the com¬ 
plaint to be amended by increasing the prayer for 
damages, is improper.®® It is improper for coun¬ 
sel to advise the jury that, provided they make no- 
previous agreement to be bound thereby, they might 
take a quotient and fix the damage in that manner.^ 
Where the court instructs as to the measure of 
damages and the verdict shows that the jury were 
not influenced by an improper statement of counsel 
as to the measure of damages, there is no ground 
for reversal,® and remarks which merely go to the 
amount of damages, although erroneous, are not 


82. Tex.— West Texas Utilities Co. 
V. Renner, Com.App., es S^W.2d 
451. 

83. Mo.—State ex rel. and to Use 
of Kibble v. First Nat. Bank, App., 
22 S.W.2d 18*6. 

84. Pa.—^Brown v. Central Pennsyl¬ 
vania Traction Co., 8'6 A. 862, 237 
Pa. 324. 

Tex.—Nicholson v. Nicholson, Civ. 
App., 22 S.W.2d 614. 

85. Tex.—Nicholson v. Nicholson, 
supra. 

86. Ga.—Gulf Reflnins: Co. v. Hil¬ 
ler, 114 as. 227, 29 Ga.App. 71. 

87. Me.—^Knowlton v. Ross, 95 A. 
281, 114 Me. 18. 

88. Mo.—^McElroy v. Swenson Const. 
Co., 247 S.W. 209, 213 Ho.App. 160. 

89. Tex.—A. S. Cameron Steam 
Pump Works v. Lubbock Ligrht & 
Ice Co., CivJiLpp.. 167 S.W. 256. 

90. S.C.—^Piner v. Standard Oil Co. 
of New Jersey, 161 S.ll. 504, 168 S. 
C. 302. 

91. Ala.—Alabama Power Co. v. 
Goodwin, 99 So. 158, 210 Ala. 957. 

64 C.J. p 281 note 68. 

AJ8iunen.t held proper 
Tenn.—Simpkins v. Manners, 236 S. 
W.2d 984, 34 Tenn.App. 244. 


Tex.—Phoenix Reflningr Co. v, Mor¬ 
gan, Civ.App., 178 S.W.2d 176, error 
refused. 

Vt.—^Patton V. Ballam, 58 A. 2d 817, 
116 Vt 208. 

92. Tex.—^Reilly v. Buster, Civ.App., 
<62 S.W.2d 621. 

93. Ky.—Standard Sanitary Mfg. Co. 
V. Brian’s Adm’r, 6 S.W.2d 491, 
224 Ky. 419. 

94. Mo.—Whelan v. United Zinc & 
Chemical Co., 176 6.W. 704, 188 Mo. 
App. 692. 

95. N.H.—Dowling v. L. H. Shat- 
tuck, Inc., 17 A.2d 529, 91 N.H. 
234. 

96. Minn.—^McKeown v. Argetsinger, 
279 N.W. 402, 202 Minn. 696, 116 
A.L.R. 398. 

97. N.H.—^Roussin v. Blood, 10 A.2d 
224, 90 N.H. 891. 

Arguments held properly allowed 
(1) In action for injuries to lar 
borer, argument of counsel that if 
laborer was not injured his earning 
capacity would not have been de¬ 
creased for a period of one and a 
half years, that he was getting twen¬ 
ty dollars per week, and that by as¬ 
suming that he worked and received 
twenty dollars a week from time of 
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accident, his loss of wages was nearly 
one thousand three hundred dollars, 
was properly allowed in so far as ar¬ 
gument constituted an example in 
arithmetic to show jury how to com¬ 
pute damages.—^Dowling v. L. H. 
Shattuck, Inc., 17 A.2d 629, 91 N.H. 
234. 

(2) Where attorney in argument in 
action for death told jury that in 
assessing damages they must deduct 
from prospective earnings of deceased 
what it would have cost him to live 
and by way of illustration stated that 
it would cost deceased ten dollars per 
week to live, attorney’s statement 
was an Illustration which was to be¬ 
come the basis for an example in 
arithmetic, to which illustrations 
jury were entitled in order that they 
might know how damages were to 
be calculated.—^Roussin v. Blood, 19 
A.2d 224, 90 N.H. 391. 

98. Mo.—Banks v. St Louis Public 
Service Co., App., 249 S.W.2d 481. 

99. Cal.—JSanguinetti v. Moore Dry 
Doidk Co., 228 P.2d 557, 96 Cal.2d 
812. 

1. Tex.—Texas & P. Ry. Co. v. Ras¬ 
mussen, Civ.App., 181 S.W. 212. 

2, Neb.—Modlin v. C. L. Jones & 
Co., 121 N.W. 984, 84 Neb. 551. 
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ground for reversal because the verdict could be 
remedied by remittitur if excessive.^ A statement 
that if the jury jSxed plaintiffs damages at too low 
a sum the court could not raise it will not operate 
to reverse where there is nothing in the verdict to 
indicate that any portion of it was due to the im¬ 
proper statement.^ 

I 193. -Instructions to Jury as to Their 

Duties 

Counsel may state to the Jury that It Is their duty 
to bring in a verdict based on the evidence and the law 
applicable thereto. 

Counsel may, in his argument to the jury, state 
that under their oath and the law it is their duty 
to bring in a verdict based on the evidence adduced 
on the trial and the law applicable thereto 6 

The propriety of counsel’s act of reading or 
commenting on the instructions asked for or given 
to the jury is discussed supra § 173. The authority 
to give instructions to the jury, in general, is con- 
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sidered infra § 267 et seq, and the specific instruc¬ 
tions as to the duties of the jury are treated infra 
§ 297. 

§ 194. -Retaliatory Statements and Re¬ 

marks 

As a general rule, improper argument Is not fatal 
where such argument Is provoked by the remarks of 
counsel for the adverse party. 

While the mere fact that counsel for one party 
has injected improper matter into the case does not 
license opposing counsel to commit a similar 
wrong,^ and want of good judgment or good taste 
or even misconduct on the part of the opposing 
attorney or his client will not excuse like conduct 
on counsel’s part,^ yet, unless it appears quite 
plainly that the verdict was influenced thereby,^ 
it is generally held that improper language used in 
argument is not fatal, where such language was 
provoked by the remarks of counsel for the adverse 
party.^ Moreover, the rule applies, although the 


3. Tex.—De la Vergrne Hefrigerating 
Mach. Co. V. fltahl, 60 S.W. 819, 24 
Tex.CiV.App. 471. 

4. Mo.—Gibbs y. Poplar Bluff Light, 
etc., Co.. 126 S.W. 840. 142 Mo.App. 
19. 

5. Mo.—^F. A. Gander Beal Estate & 
Inv. Co. V. Warner, App., 205 S. 
W.2d 288. 

'6. Ga.—Georgia Power Co. v. Puck¬ 
ett, 182 S.B. 884, 181 Ga. 88«— 
Banks v. Kilday, 76 G.E.2d 642, 
88 Ga.App. 807. 

Or.—Corpus OPnrls ouoted in Walker 
V. Penner, 227 P.2d 816, 821, 190 
Or. 642. 

64 C.J. p 282 note 77. 

Betaliatory statements and remarks 
in criminal prosecutions see Crim¬ 
inal Law 5 1108. 

7. U.S.—New Tork Cent. R. Co, v. 
Johnson, Mo., 49 B.Ct. 800, 279 U. 
S. 810, 73 L.Ed. 706, amended 49 
S.Ct. 417. 

Or.—Corpns Jorls guoted in Walker 
V. Penner, 227 F.2d 816, 821, 190 Or. 
642. 

Tenn.—Nashville By. & Light Co. v. 
Owen, 11 Tenn.App. 19. 

8. Okl.—^Helmerich & Payne v. Nun¬ 
ley, 54 P.2d 1088, 176 Okl. 246. 

Or.—Corpus Juris guoted in Walker 
V. Penner, 227 P.2d 816, 821, 190 
Or. 542. 

64 C.J. p 282 note 79. 

9 . XJ.G.—Chicago & N. W. By. Co. 
V. Kelly, C.C.AiMlnn., 84 P.2d 669. 

Ala.—Gmith v. Beed, 89 So.2d 658, 
252 Ala. 107—^Alabama Power Co. 
V. Bowers, 89 So.2d 402, 252 Ala. 
49—Birmingham Elec. Co. v. Coch¬ 
ran, 8 eo.2d 171, 242 Ala. 673— 
Fidelity-Phenix Fire Ins. Oo. of 


New York v. Murphy, l^S So. 604, 
231 Ala. 680, certiorari denied 57 S. 
Ct. 19, 299 U.S. 567, 81 L.Ed. 410— 
Birmingham News Co. v. Payne, 
162 So. 116, 230 Ala. 624--McQueen 
V. Jones, 145 So. 440, 226 Ala. 4— 
Central of Georgia By. Co. v. 
Purlfoy, 145 So. 321, 226 Ala. 68 
—^Pacific Mut. Life Ins. Co. v. Tel- 
dell, 62 So.2d 806, 36 Ala.App. 662 
—Pollard V. Stewart, 168 So. 203, 27 
Ala.App. 116, certiorari denied 168 
So. 205, 232 Ala. 458. 

Ark.—^Missouri Pac. Transp. Oo. v. 
Talley, 136 S.W.2d 688, 199 Ark. 
885, certiorari dismissed 61 G-Ct. 
6, 811 U.S. 722, »5 L.Ed. 470— 
Ballway Express Agency v. Gee, 
125 e.W.2d 802, 197 Ark. 926— 
Locomotive Engineers Mut. Life & 
Accident Ins. Ass’n v. TandergrliX, 
91 S.W.2d 271, 192 Ark. 244. 

Cal.—Shrlver v. Silva., 161 P.2d 628, 

66 Cal.APP.2d 768—Wills v. J. J. 
Newberry Co., Ill P.2d 846, 48 Cal. 
App.2d 696—Smith v. Schwartz, 96 
P.2d 816, 36 Cal.App.2d 659—Luf¬ 
kin V. City of Bakersfield, 20 P.2d 
788, 131 Cal.App. 21. 

Idaho.—Gorton v. Doty, 69 P.2d 136, 

67 Idaho 792. 

HI.—Andrews v. Chicago Transit Au¬ 
thority, 86 N.E.2d 288, 887 ni.App. 
666—^Paciorek v. Cummings, 68 N. 
E.2d 742, 824 IllA.pp. 689—Cooper 
V. Safeway Lines, 26 N.E.2d 632, 
804 Ill.App. 802—Chapin v. Poege, 
15 N.E.2d 943, 296 IlLApp. 96— 
Cuneo V. City of Chicago, 11 N.E. 
2d 16, 292 IlLApp. 235. 

Iowa.—Eller v. Paul Revere Life Ins. 
Co., 291 N.W. 866, 228 Iowa 1247— 
Hoegh V. See, 246 N.W. 787, 216 
Iowa 788. 

Ky.—Guyan Ciievrolet Co. v. Billow, 
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I 95 S.w.2a 798, 264 Ky. 812—'Wap- 
I field Natural Gas Co. v. Clark's 
Adm'x, 79 S.W.2d 21, 257 Ky. 724— 
Woltering v. Weber's Adm'x, 68 S. 
W.2d 440, 258 Ky. 66. 

Mich.—Samuelson v. Olson Transp. 

Co., 36 N.W.2d 917, 324 Mich. 278. 
Minn.—James v. Chicago, St. P., M. 
& O. R. Co., 16 N.W.2d 188, 218 
Minn. 333—Hinman v. Gould, 286 
N.W. 364, 206 Minn. 877—McKeown 
V. Argetsinger, 279 N.W. 402, 202 
Minn. 695, 116 AL.R. 398. 

Miss.—Snowden v. Webb, 64 So.2d 
746, 217 Miss. 664, suggestion of er¬ 
ror overruled 66 So. 2d 839, 217 
Miss. 664, suggestion of error dis¬ 
missed in part and sustained in 
part 67 So.2d 261, 217 Miss. 664. 
Mo.—^Douglas V, Twenter, 259 S.W. 
2d 863—^Pritt v. Terminal R. R. 
Ass’n of St. Louis, 261 S.W.2d 622 
—Louis Steinbaum Beal Estate Co. 
V. Maltz, 247 S.W.2d 662, 81 A.L.R. 
2d 1062—Griffith v. Gardner, 217 
S.W.2d 619, 8<58 Mo. 859—^Monsour 

V. Excelsior Tobacco Co., 144 S.W. 
2d '62—Jones v. Kansas City, 76 S. 

W. 2d 840—BCairison v. St. Louis 
Public Service Co., App., 261 S.W. 
2d 848—Siohraedel v. St. Louis Pub¬ 
lic Service Co., App., 248 S.W.2d 
26—Page v. Wabash R. Co., App., 
206 S.W.2d '691—^Baumhoer v. Mc- 
LaughUn, App., 206 S.W.2d 274— 
Oorpnn Juris gnoted iu Brunskill 
V. Farabi, App., 181 S.W.2d 649, 
668—^Howard v. Thompson, App., 
167 S.W.2d 780—Kaley v. Huntley. 
App., 88 S.W,2d 200—Glossip v. 
Kelly, 67 S.W.2d 618, 228 Mo.App. 
892—Cable v. Johnson, App., 63 
S.W.2d 488. 

Mont—Garden City Floral Co. v. 
Hunt, 256 P.2d 862. 
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language used would clearly authorize a reversal 
in the absence of such provocation,^® but the rule is 
inapplicable where the improper argument is not 
in fact a retaliatory argument, but instead, is the 


first improper argument made.^^ 

As a general rule, the party whose counsel pur¬ 
sues improper argument and invites a reply is 
estopped to complain of the reply argument but, 


N.H.—^Richards v. Miller North Broad 
Transit Co., 74 A.2d 662, 96 N.H. 
272. 

Ohl<>.—^Bruno v. Petrecca, 29 N.B.2d 
638, 65 Ohio App. 267—Stevens v. 
Leipley, 189 N.B. 260, 46 Ohio App. 
446. 

Okl.—Midland Valley R. Co. v. 
Townes, 64 P.2d 712, 179 OkL 136. 

Or.— Corpus Juris quoted in Walker 
V. Fenner, 227 P.2d 316, 321, 190 
Or. -542—^McOESIay v. Pacific Bldg. 
Materials Co., 68 P.2d 127, 16'6 Or. 
678. 

Pa.—^Kelley v, Laurito, Com.Pl., 94 
Pittsb.L.eg.J. 399. 

Tepn.—^Tellow Bus Line v. Brenner, 
21Z S.W.2d 626, 31 Tenn.App. 209 
—^Lasater Lumber Co. v. Harding, 
189 &W.2d 683, 28 Tenn.App. 296 
—Stanford v. Holloway, 167 e.W. 
2d 864, 26 Tenn.App. 379. 

Tex.—Southwestern Greyhound Lines 
y. Dickson, 236 S.W-2d 115, 149 
Tex. 599—Safety Casualty Co. v. 
Wright, 160 S.W.2d 238, 138 Tex. 
492—Missouri, KT. & T. R. Co. of 
Texas y. McElnney, 145 S.W.2d 
1081, 136 Tex. 76—^Alvey v. Go¬ 
forth, Civ.App., 263 S.W.2d 813, 
error granted—Texas Bmp. Ins. 
Ass'n y. Hale, Civ.App., 242 B.W. 
2d 796—^Texas Bmp. Ins. Ass'n v. 
Hicks, Civ.App., 237 S.W.2d 699, 
error refused no reversible error— 
Texas Indemnity Ins. Co. v. Hal¬ 
liburton, Civ.App., 236 S.W.2d 499, 
error refused no reversible error— 
J. D. Wright & Son Truck Line 
V. Chandler, Civ.App., 231 S.W.2d 
786, error refused no reversible er¬ 
ror—Cannady v. Dallas Ry. & Ter¬ 
minal Co., Civ.App., 219 6.W.2d 
816—Texon Drilling Co. v. Bllilf, 
Civ.App., 216 S.W.2d 824, error re¬ 
fused no reversible error—^Whitten 
V. Dethloff, C1V.APP., 214 S.W.2d 
480—McCown v. Jennings, Civ. 
App., 209 S.W.2d 408—Texas In- 
dem. Ins. Co. v. Pool, Civ.App., 207 
S.W.2d 1004, error refused no re¬ 
versible error—Pacific Bmp. Ins. 
Co. V. Gage, Civ.App., 199 S.W.2d 
637, error refused no reversible er¬ 
ror—^Texas, N. M. Sc Okl. Coanhes 
V. Wmiarns, Civ.App., 191 S.W.2d 
66, refused for want of merit— 
Friedman v. Friedman, CivApp., 
188 S.W.2d 909, refused for want of 
merit—Myers v. Thomas, Civ.App., 
182 S.W.2d 266, reversed on other 
grounds 186 S.W.2d 811, 148 Tex. 
602 — ^Loyd V. Herrington, Civ.App., 
178 S.W.2d 694, reversed on other 
grounds 182 S.W.2d 1003, 143 Tex. 
135—City of Santa Anna v. Leach, 
Civ.App., 176 S.W.2d 193, error re¬ 
fused—^Phillips Petroleum Co. v. 


Capps. Civ.App., 170 S.W.2d 622, 
error refused—Barrington v. Dun¬ 
can. Civ.App., 162 S.W.2d 1025, re¬ 
versed on other grounds 169 S.W. 
2d 462. 140 Tex. 610—Keller v. 
Downey. Civ.App., 161 S.W.2d 806, 
affirmed Humble Oil & Refining Co. 

V. Downey, 183 ■S.W.2d 426, 143 Tex. 
171—^Prlce V. Humble Oil & Refin¬ 
ing Co., Civ.App., 162 S.W.2d 804, 
error refused—Pure Oil Co. v. 
Crabb, Civ.App., 161 S.W.2d 962, 
error refused—Western Reserve 
Life Ins. Co. y. Burchfield, Civ. 
App., 149 S.W.2d 12'6, error dis¬ 
missed, judgment correct—^Dallas 
Railway & Terminal Co. v. Goss, 
Civ.App., 144 S.W.2d 691—Office 
Equipment Co. v. Smerke, Civ.App., 
13*6 S.W. 2d 972, affirmed Smerke v. 
Office Equipment Co., 168 S.W.2d 
302, 138 Tex. 236—Lindquist v. 
Sanford. Civ.App., 182 S.W.2d 279, 
error dismissed. Judgment correct 
—^Hicks Rubber Co. v. Harper, Civ. 
App., 131 S.W.2d 749, error dis¬ 
missed 132 S.W.2d 579, 134 Tex. 89 
—Holder V. Martin, Civ.App., 131 S. 

W, 2d 166—Galveston Theatres v. 
Larsen, Civ.App., 124 S.W.2d 936— 
City of Timpson v. Powers, Civ. 
App., 119 S.W.2d 145—Texas & P. 
Ry. Co. V. Smith, Civ.App., 116 S. 
W-2d 1238, error dismissed—Carter 

V. Lindeman, Civ.App., Ill S.W.2d 
318—^Broughton v. Humble Oil & 
Refining Co., Civ.App., 106 S.W.2d 
480, error refused—Southern Old 
Line Life Ins. Co. V, Mims, Civ. 
App., 101 S.W.2d 896, error dis- 
missed^Dallas Joint Stock Land 
Bank of Dallas v. Lancaster, Civ. 
App., 100 S^W.2d 1029, error dis¬ 
missed—Crim V. Hunter, Civ.App., 
97 S.W.2d 979, error dismissed— 
American Nat. Ins. Co. v. Shep¬ 
herd, Civ.App., 91 S.W.2d 439, re¬ 
versed on other grounds 96 S.W.2d 
870, 128 Tex. 229, 107 A.L.R. 409 
—Texas & N. O. R. Co. v. Ritti- 
mann, Civ.App., 87 S.W.2d 74-5, er¬ 
ror dismissed—XCasch v. Anton, 
Civ.App., 81 S.W.2d 1097—Beau¬ 
mont, S. L. & W. R. Co. V. Rich¬ 
mond, Civ.App., 78 S.W.2d 282, er¬ 
ror dismissed—^Texas Indemnity 
Ins. Co. V. Dean, Civ.App., 77 S. 

W. 2d 748, error dismissed-West¬ 
ern Casualty Co. v. Ratliff, Civ. 
App., 76 S.W.2d 186—Hess v. Mill- 
sap, Civ.App., 72 S.W.2d 92'3—Tor¬ 
res V. Dishman, CivA.pp., 69 S.W.2d 
601, error dismissed—^Taylor Coun¬ 
ty V. Olds, Civ.App., 67 S.W.2d 1102, 
error dismissed—Lubbock Nat 
Bank v. Nickels, CivA.pp., 63 S.W. 
2d 764—Casualty Reciprocal Ex¬ 
change V. Cain, Civ.App., 63 S.W.2d 
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237, error dismissed—Gulf Refin¬ 
ing Co. V. Rogers, Civ.App., 67 S.W. 
2d 183, error dismissed. 

Va.—^MacGregor v. Bradshaw, 71 S. 
B.2d 361, 193 Va. 787—Brann v. 
F. W. Wool worth Co., 24 S.B.2d 
424, 181 Va. 213—Miller v. Jones, 6 
S.E.2d 607, 174 Va. 336—Diamond 
Cab Co. V. Jones, 174 S.E. 675, 162 
Va. 412—^Majestic Steam Laundry 
V. Puckett 171 S.B. 491, 1'61 Va. 
524. 

Wash.—Kellerher v. Porter, 189 P.2d 
223, 29 Wash.2d 650—Shephard v. 
■Smith, 88 P.2d 601, 198 Wash. 395 
—^Pickering v. Stearns, 46 P.2d 
394, 182 Wash. 234. 

Wis.—^Perkie v. Carolina Ins. Co., 
6 N.W.2d 19'6, 241 Wis. 378. 

64 C.J. p 282 note 80. 

Arguments and conduct of counsel: 
As ground for reversal see Appeal 
and Error $ 1901. 

As harmless error see Appeal and 
Error § 1713. 

ProvocatloiL must ocenr on. trial he^ 
fore jury 

Improper argument by counsel 
could not be Justified by what oc¬ 
curred during hearing of various mo¬ 
tions where such motions were not 
; argued before Jury and Involved mat¬ 
ters entirely foreign to issues to be 
tried by jury.—Missouri-K.-T. R. Co. 
of Tex. V. Ridgway, C.A.MO., 191 F, 
2d 863, 29 A.L.R.2d 984. 

10., Ariz.—^Big Ledge Copper Co. v. 

Dedrick, 186 P. 825, 21 Ariz. 129. 
111.—^Ellsworth V. Cummins, 134 DL 
App. 397. 

11. Mo.—Jones v. Kansas City, 76 
G.W.2d. 340. 

12. U.S.—Chicago & N. W. Ry. Co. 

V. Kelly, C.C.A.Minn., 84 F.2d 669— 
XJ. S. V. 7 Jugs, etc., of Dr. Sals- 
bury's Rakos, D.C.Minn., 63 F.Supp. 
746. 

Dl.—Crutchfield v. Meyer, 111 N.B.2d 
142, 414 Ill. 210—Crutchfield v. 
Meyer, 107 N.E.2d 36, 347 IlLApp. 
316, reversed on other grounds 111 
N.E.2d 142, 414 Ul. 210. 

Kan.—Sponable v. Thomas, 38 P.2d 
721, 139 Kan. 710. 

Mo.—^Taylor v. Laderman, 161 e.W, 
2d 263, 349 Mo. 415—Zarlsky v. 
Kansas City Public Service Co., 
186 S.W.2d 864, 239 Mo.App. 396— 
Howard v. Thompson, App., 167 S. 

W. 2d .780—Hillis V. Rice, App., 161 
S.W. 2d 717—Day v. Banks, App., 
143 S.W.2d 38—Kaley v. Huntley, 
88 S.W.2d 200, 229 Mo.App. 1090. 

N.H.—^Moran v. Dumas, 18 A.2d 763, 
91 N.H. 336. 

N.Y.—Wood V. New York State Blec. 
& Gas Corp., 12 N.Y.S.2d 947, 267 
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where the subsequent conduct of the parties impKes does not open up the entire field to improper argu- 

that the admonition of the court to the jury has ment and serve as license to ignore the record gen- 

cured the prejudicial effect of the improper argu- erally.^^ While much latitude is given to counsel 

ment, the party is no longer estopped to complain in his reply argument,his answering argument 

of improper argument which revives the original must be reasonable,^® and, in order to be justified, 

subject forbidden the jury’s consideration Al- it must bear a direct relation to the subject matter 
though improper argument by one counsel may elicit of the preceding argument.!'^ The scope of the 
a response by his opponent which is also improper answering argument is largely within the discre- 
without requiring reversal, such improper argument tion of the court.^® So, where a party while testify- 


App.Div. 172, affirmed 24 lT.E.2d 
480, 281 N.T. 797. 

OkL—^Helmeiich & Payne v. Nunley, 
54 P.2d 1088, 176 OkL 246. 

Tex.—^Lowrimore v.‘ Sanders, lO’S S. 
W.2d 789, 129 Tex, 663, reheard 
106 S.W.2d 266, 129 Tex. 56*3—Self 

V. Becker, Clv.App., 195 S.W.2d 
701, error refused no reversible er¬ 
ror—'Richards v. Frlck-Reld Supply 
Corporation, Clv.App., 160 S.W.2d 
282, error refused—^Dallas Railway 
& Terminal Co. v. Bishop, Civ. 
App., 163 S,W.2d 298—De Velln v. 
Carter. Clv.App., 136 S.W.2d 747— 
Southern Underwriters v. Weddle, 
Clv.App., 118 S.W.2d 1008, error 
dismissed by agrreement—Carter v. 
Liindeman, Clv.App., Ill S.W.2d 
818—^Bates v. J. D. McCollum Lum¬ 
ber Co., Clv.App., 107 S.W,2d 1107 
—Hess V. Millsap, ClvA.pp., 72 S. 

W. 2d 928—Taylor County v. Olds, 
Clv.App., 67 S.W.2d 1102, error dis¬ 
missed—^Texas Co. v. Tunnell, Civ. 
App., 62 S.W.2d 171, error dis¬ 
missed. 

Va.—^MacGregor v. Bradshaw, 71 S. 
B.2d 861, 193 Va. 787—Brann v. P, 
W. Woolworth Co.. 24 S.E.2d 424, 
181 Va. 218, 

Wash.—^Pickering v. Steams, 4'6 P,2d 
894, 182 Wash. 234. 

Both partlM responsible . 

Neither party could avoid results 
of trial on ground of Improper re¬ 
marks and arguments of counsel 
where there was such provocation for 
remarks and arguments that both 
parties must be considered responsi¬ 
ble therefor.—Sandeen v. Willow Riv¬ 
er Power Co., 262 N.W. 70S, 214 Wls: 
166. 

13. Tex.—^Dallas Railway & Termi¬ 
nal Co. V. Bishop, Clv.App., 1^8 
S.W.2d 298. 

14. U.S.—Chicago & N. W. Ry. Co. 
v. Kelly, C.C.A.Minn., 84 P.2d 669. 

64 C.J. p 282 note 77 [b]. 

15. Tex.—Cannady v. Dallas Ry. & 
Terminal Co., Clv.App., 219 S.W.2d 
816. 

Oonnsel Is not oonflned strloily to 
record In answering an argument of 
opposing counsel based on inference 
and reflecting on merits of claim.— 
Bnmsklll v. Farabi, Mo.App., 181 S. 
W.2d 649. 

16. Mo.—Schraedel v. >81. liouls Pub¬ 
lic Service Co„ App., 248 6.W.2d 


25—^Brunsklll v. Farabi, App., 181 
S.W.2d 649. 

Tex.—^Myers v. Thomas, Clv.App., 182 
B.W.2d 266, reversed on other 
grounds 186 S.W.2d 811, 148 Tex. 
602. 

17. Tex.—'Sanders v. Lowrimore, 
Clv.App., 78 S.W.2d 148, reversed 
on other grounds Lowrimore v. 
■Sanders, 103 S.W. 739, 129 Tex. 
5*63, reheard 106 8.W.2d 266, 129 
Tex. 568—^Highway Ins. Underwrit¬ 
ers V. Le Beau, Clv.App., 184 S.W. 
2d 671, reversed on other grounds 
187 S.W.2d 73, 143 Tex. 589. 
provocation held absent or insnffl- 
dent 

(1) In general. 

U.S.—Schuyler v. United Air Lines, 

D. C.Pa., 94 F.Supp. 472, affirmed, 
CA., 188 F.2d 968. 

Ill.—Biniakiewlcz v. Wojtasik, 90 N. 

E. 2d 668, 839 ULApp. 574. 

Mich.—Nemet v. Friedland, 270 N.W. 
779, 278 Mich. 641. 

Minn.—^Maglstad v. Potter, 86 N.W. 
2d 400, 227 Minn. 570—^Ellerman v. 
Skelly on Co., 84 N.W.2d 251, 227 
Minn. 66, 6 A.L.R.2d 886. 

Mo,—Clark v. McKeone, 234 S.W.2d 
'674—Dodd V. Mlssourl-Kansas-Tex- 
as R. Co., 184 S.W.2d 464, 858 Mo. 
799—^Davis v. F. M. Stamper Co., 
148 S,W.2d 766, 847 Mo. 761— 
Adams V. Carlo, App., 84 S.W.2d 
682—Graesser v. St. Louis Public 
Service Co., App., 78 S.W.2d 661. 
Tex.—Southwestern Greyhound Lines 

V. Dickson, m S.W.2d 116, 149 
Tex. 599—^Trilders 4b General Ins. 
■Co. V. Ross, 117 S.W.2d 423, 181 
Tex. '662—Texas Co. v. Gibson, 116 
S.W,2d 686, 131 Tex. 698—Woodard 

V. Texas & P. Ry. Co., 86 S.W.2d 
■38, 126 Tex. 80—^Le May v. Young, 
Civ.App., 217 S.W.2d 862—Shaw v. 
Porter, Clv.App., 190 S.W.2d 896, 
refused for want of merit— Salar 
diner v. Polanco, Clv.App., 160 S. 

W. 2d 631, error refused—West Pro¬ 
duction Co. V. Kahanek, ClvA.pp., 
94 S.W.2d 495, reversed on other 
grounds 121 S.W.2d 328, 132 Tex. 
163—^Moody v. Hogan, Clv.App., 56 
S.W.2d 1086—^Pfeuffer v. Haas, Civ. 
App., 56 S.W.2d 111, error dis¬ 
missed. 

(2) In action against city for per¬ 
sonal injuries, argument that any 
verdict awarded would have to be 
paid out of taxes was not justified 
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by fact that plaintiff had tried to 
show that her husband was blind.— 
Williams v. City of Anniston, 58 So. 
2d 115, 257 Ala. 191. 

(3) In personal Injury action, 
statements of defense counsel on 
voir dire examination that defendant 
carried automobile liability insur¬ 
ance to limited extent did not justi¬ 
fy argument of plaintiff's counsel 
that no matter what amoimt of ver¬ 
dict was, defendant would not have 
to pay it—^Rytersky v. O'Brine, 79 
S.W.2d 688, 335 Mo. 22. 

(4) Where defendant's counsel had 
made no reference to religrlous affilia¬ 
tion of associate of plaintiffs* trial 
counsel, even if conduct of defend¬ 
ants* counsel had otherwise been pro¬ 
vocative, that did not justify prej¬ 
udicial implication of religrlous and 
racial prejudice explicitly made by 
plaintiffs* counsel.—^Bowen v. Ma¬ 
honey Coal Corp., 10 N.Y.S.2d 454, 
256 App.Div. 485. 

(5) Where defendants* counsel in 
personal injury action had comment¬ 
ed on fact that plaintiff failed to call 
family physician as a witness, plain- 
tilTs counsel was then entitled to 
point out that defendants also had 
right to call such physician, but fur¬ 
ther argument by plaintiff's counsel 
intimating what physician's testi¬ 
mony would have been was not in¬ 
vited by argrument of defendant's 
counsel and was therefore improper. 
—■Smerke v. Office Equipment Co., 168 
S.W.2d 302, 188 Tex. 236. 

06) In a personal injury action, 
argument that defendant had legal 
right to have plaintiff examined by 
other doctors to determine whether 
he was Injured as he claimed was 
ground for reversal, notwithstand¬ 
ing it was allegedly provoked by 
statement of defendant's attorney 
that he did not believe the testimony 
of plaintiff’s physician concerning 
plaintiff's injury, since such argu¬ 
ment was an incorrect statement of 
the law and could not be deemed to 
have been provoked by improper ar¬ 
gument of the same natura—Carter 

V. Lindeman, Tex.Cly.App., Ill 6. 

W. 2d 818. 

18. Mo.—Brunsklll ▼. Farabi, App., 

181 B.W.2d 649. 

Tex.—Garrett v. ^ock, Clv.App., 144 

S.W.2d 408, error dismissed, iudg- 
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ing, charged the counsel of the adverse party with 
the suppression of evidence, and the counsel replied 
that the party was a liar, and the court reproved 
the counsel, his remark was not ground for re- 
versal.i^ Likewise, a party to the action cannot 
complain of an aspersion cast at him by the oppos¬ 
ing counsel when he provokes it by his own ir¬ 
responsive and impertinent answers to questions.^® 
However, where one counsel makes opprobrious 
charges against opposing counsel the latter is imder 
no obligation to deny them and raise an irrelevant 
issue.2l 

§ 195. Evidence to Rebut Statements 

Statements made by counsel In opening or closing 
argument to the Jury are not testimony and, therefore, 
evidence cannot be introduced to discredit or contradict 
them. 

Since statements of counsel to the jury on sum¬ 
ming up are not testimony, evidence cannot be 
introduced to contradict them,22 and, since state¬ 
ments of counsel in his opening as to what are the 
facts or what he expects to prove do not have the 
weight of testimony, and if not proved are to be 
disregarded, evidence not otherwise competent can¬ 
not be admitted to discredit a statement which there 
is no attempt made to prove.23 Thus, a mere state- 
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ment by counsel, in a personal injuries case, of his 
own impression or views as to the permanency of 
physical conditions at the place of the accident af¬ 
fords no basis for an offer of proof to the con- 

trary.24 

§ 196. Objections or Exceptions and Waiver 
Thereof 

a. In general 

b. Necessity for objection 

c. Form, requisites, and sufficiency 

d. Time of making 

e. Waiver 

a. In G^eneral 

A party has a right to object to misconduct of coun¬ 
sel In the trial of a case, and to have the stenographer 
note any objectionable remarks made by counsel in 
argument; furthermore he is entitled to have the court 
pass on his objections, and he may request a rebuke by 
the court, move for a new trial, request instructions to 
the Jury, and make other motions or Invoke other 
rulings. 

A party has a right to object to misconduct of 
counsel in the trial of a easels and to have the 
stenographer note any objectionable remarks made 
by counsel in argument^^ When objections are 


• ment correct—Oross v. Blecker, 
Civ.App., 105 S.W.2d 282. 

Ubexallty of courts 

(1) The courts axe very liberal In 
determinln^r propriety of argrument 
of counsel In making: reply to argru- 
ment of like kind by opposing: coun¬ 
sel.—^Pacific Mut. Life Ins. Co- v. 
Yeldell, 62 8o.2d 805, 36 Ala.App. 
662. 

(2) The policy of law Is to indulgre 
a liberal latitude in argrument to jury, 
especially where argniment complain¬ 
ed of is a fair retort to preceding: 
arg:ument of opposing: counsel.— 
Riley y. St. Louis Public Service Co., 
Mo.App., 245 6.W.2d 666. 

XUsoretlon h^ not abused 

(1) Overruling: an objection to ex- 
g:ument of opposing: counsel does not 
constitute an abuse of discretion 
where there was provocation for the 
improper statement. 

CJ.S.—Fidelity Phenlx Fire Ins. Co. 
of New York v. Vallone, C.C.A. 
Tex., 74 F.2d 137, certiorari denied 
65 S.Ct. 636, 294 U.S. 727, 79 L.Ed. 
1267. 

Mo.—O’Neill V. Sherrill, App., 254 S. 
W.2d 263—^Pfllfner v. Krog:6r Grocer 
& Baking: Co., App., 140 S.W.2d 
79—Miller v. Mutual Life Ins. Co. 
of New York, App., 79 S.'W.2d 760. 

(2) Refusal of court to gnrant a 
mistrial is not an abuse of discre¬ 
tion where the Improper axg:ument of 


one counsel is invited by the argni- 
ment of his opponent. 

Mich,—^Anderson v. Conterio, 5 N.W. 

2d 672, 303 Mich. 75. 

Mo.—^Fisher v. Ozark Milk 'Service, 
201 S.W.2d 305, 366 Mo. 96-^hrae- 
del V. St. Louis Public Service Co., 
App., 248 S.W.2d 26. 

Okl,—^Logan v. Jacobs, 119 P.2d '63, 
189 Okl. 617. 

S.C.—Squires v. Henderson, 36 S.B. 
2d 738, 208 S.C. 58. 

Wash.—Qayson v. Daugherty, 66 F. 
2d 1148, 190 Wash. 133. 

<8) Refusal of court to discharge 
jury does not constitute abuse of 
discretion where there is sufficient 
provocation for Improper argument. 
—Adams v. LeBow, 172 S.W.2d 874, 
237 Mo.App. 1191—Smith v. Produc¬ 
ers Cold Storage Co., App., 128 S. 
W.2d 299—Jenkins v. Wabash Ry. 
Co., 107 S.W.2d 204, 232 Mo.App. 
438, certiorari denied Wabash R. 
Co. V. Jenkins, 58 S.Ct 189, 302 U. 
S. 737, 82 L.£d. 670. 

(4) Refusal to withdraw a juror 
is not an abuse of discretion where 
it appears that the improper argu¬ 
ment of opposing counsel is re¬ 
sponsible for the production of im¬ 
proper, retaliatory argument. 

U.S.—^U. S. ex rel. Marcus v. Hess, 
D.C.Pa., 41 F.Supp. 197, reversed 
on other grounds, C.C.A, 127 F.2d 
283, reversed on other grounds 63 
S.Ct 379, 317 U.S. 637, 87 L.Bd. 
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443, rehearing denied 63 S.Ct. 756, 
318 U.S. 799, 87 L.Bd. 1163. 

Pa.—Lambert v. Polen, 80 A.2d 116, 
846 Pa. 352. 

(5) A finding by a court that ax- 
grument of counsel was not prejudicial 
is not an abuse of discretion if there 
was sufficient provocation for the 
retaliatory argument.—^Richards v. 
Miller North Broad Transit Co., 74 
A2d 552, 96 N.H. 272. 

19. Mich.—^Muncie Wheel, etc., Co. 

V. Finch, 113 N.W. 1107, 160 Mich. 
274. 

20. Vt.—^Ronan v. J. G. Turnbull 
Co., 131 A. 788, 99 Vt. 280. 

21. Cal.—Peacock v. Levy, 299 P. 
790, 114 CaLApp. 246. 

22. Tex.—Nunn v. Mayes, 30 S.W. 
479, 9 Tex.Civ.App. 366. 

64 C.J. p 283 note 85. 

23. Mass.—^Hutchinson v. Plant, 10-6 
N.B. 1017, 218 Mass. 148. 

64 C.J. p 288 note 86. 

24. N.Y.—Vanderburgh v. Steel, 169 
N.Y.S. 690, 182 App.Div. 779. 

64 C.J. p 284 note 87. 

25. Tex.—Ramirez v. Acker, 138 S. 

W. 2d 1064, 134 Tex. 647—Dallas 
Ry. & Terminal Co. v. Bishop, Civ. 
App., 203 S.W.2d 651, error refus¬ 
ed no reversible error. 

Cure of misconduct by sustaining 
objection see infra 5 201. 

26. Pa.—Henry v. Huff, 22 A. 1046, 



88 C.J.S. 

made, counsel are entitled to have them ruled on 
in such a way that it will be clear what and how 
the court intends to rule.27 Furthermore, the ob¬ 
jecting party may request a rebuke by the court^s 
or he may move for a mistrial or he may request 
instructions to the jury either at that moment or as 
part of the general instructions,*® and possibly 
other motions may be made or rulings invoked.*^ A 
tacit refusal to sustain objections to improper argu¬ 
ments is an allowance of such arguments,** and 
allowing an exception is in effect a ruling that the 
argument is proper;** but a refusal to exclude an 
argument is not an approval of the argument but 
only of the right to make it.*^ It has been held that 
the mere failure of the court to rule on objections to 
alleged improper remarks of counsel is not equiva¬ 
lent to overruling the objections.*^ Overruling an 
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objection and request for an instruction because of 
opponent’s argument is tantamount to an instruction 
in accordance with the improper argument** 

b. Necessity for Objection 

Although the trial court should, of Its own motion, 
without waiting for objections from opposing counsel, 
protect iltigants from misconduct of counsel, particularly 
where the misconduct Is so prejudicial that it must have 
influenced the Jury, if the court fails to act of its own 
motion, an objection should be made and a ruling thereon 
had in order to take advantage of the error in such im¬ 
proper conduct. 

The trial court should protect Ktigants from 
misconduct of counsel, of its own motion without 
waiting for objections from opposing counsel,*^ and 
should promptly suppress arguments calculated to 
arouse the passion or prejudice of the jury,** and 
caution the jury against being influenced by im- 


148 Pa. <548—Kane v. Sharpies, 28 
Pa.Dist. 900. 

27. Ky.—^Prichard v. Kitchen, 242 
S.W.2d 988. 

Wis.—^Pecor v. Home Indem. Co. of 
New York. 291 N.W. 818, 234 Wls. 
407. 

64 C.J. p 284 note 90. 

23 . Qa.—^Brooks v. State. 188 S.E. 
711, 183 Ga. 466, 108 A.L.R. 762 
—Smoky PMCountain Stages v. 
Wright, 8 S.B.2d 4'53, 62 Oa-App. 
121 . 

29. Gfiu—^Brooks v. State, 188 S.E. 
711, 188 Ga. 46'6, 108 A.L..R. 762— 
Smoky Mountain Stages v. Wright, 
8 S.E.2d 453, 62 Ga.App. 121. 

30. Ga.<—-Brooks v. State, 188 S.E. 
711, 183 Ga. 466, 108 A.L.R. 762 
—Smoky Mountain Stages v. 
Wright, 8 S.B.2d 463, 62 Ga.App. 
121 . 

31. Ga.—^Brooks v. State, 188 S.E. 
711, 188 Ga. 466, 108 A.L.R. T52— 
Smoky Mountain Stages v. Wright, 
8 S.E.2d 468, 62 Ga.App. 121. 

32. Ala.—Brotherhood of Painters, 
Decorators and Paperhangers of 
America v. Trimm, 93 So. 588, 207 
Ala. 687. 

64 C.J. p 284 note 91. 

33. Vt.—Wilson v. Dyer, 76 A.2d 677, 
116 Vt. 342—Duchaine v, Ray, 6 A. 
2d 28, 110 Vt. 813—Paska v. Saun¬ 
ders, 163 A. 461, 103 Vt. 204. 

Claim of teohnloal InsnAoienoy In 
taking ezoeptloiL held not sus¬ 
tained 

Where insurer objected to argu¬ 
ment of counsel as to value of houses 
as being unsupported by evidence, 
and court after intervening discus¬ 
sion made statement '‘exception not¬ 
ed'* and allowed argument to stand, 
claim of technical insufficiency in 
taking exception could not be sus¬ 
tained* since Intervening discussion 


in no way weakened persistence of 
objection which was not withdrawn 
and continuously subsisted.—Wood v. 
Manufacturers & Merchants Mut. 
Ins. Co., 195 A 6*67, 89 N.H. 213. 

34. Ala.—Alabama Power Co. v. 
Goodwin, 99 Go. 168, 210 Ala. 667. 

35. HL—Shults V. Shults, 82 NJB. 
312, 229 Ill. 420. 

36. Tex.—‘Krause v. Young, Civ. 
App., 6 'S.W.2d 800. 

37. XJ.S.—^tna Life Ins. Co. of 
Hartford, Conn., v. Kelley, C.C.A 
Mo., 70 P.2d 589, 98 A.L.R. 471. 

Ga.—Georgia Power Co. v. Puckett, 
182 G.E. 884, 181 Ga. 386—Malone 
Freight Lines v. Pridmore, 71 S.E. 
2d 877, 86 Ga.App. 578—Smoky 
Mountain Stages v. Wright, 8 S.E. 
2d 458, 62 Ga.App. 121. 

Ill.—McWilliams v. Sentinel Pub. 

Co., 89 N.E.2d 266, 339 IlLApp. 83. 
Minn.—Maher v. Roisner, 67 N.W. 2d 
810—^Briggs V. Chicago, Great 
Western Ry. Co., 57 N.W.2d 672 
—^Magistad v. Potter, 36 N.W. 2d 
400, 227 Minn. 670—^Murphy v. Bar- 
low Realty Co., 7 N.W.2d 634, 214 
Minn. 64—-Weber v. McCarthy, 7 N. 
W.2d 681, 214 Minn. 76—Prescott 
V. Swanson, 267 N.W. 251, 197 
Minn. 826—^Ferraro v. Taylor, 265 
N.W. 829, 197 Minn. 6. 

Miss.—^Brush v. Laurendine, 150 So. 
818, 168 Miss. 7. 

Ohio.—^Landesman v. Western Re¬ 
serve University, 6 N.E.2d 822, 
132 Ohio St 131—Franklin v. No¬ 
wak, 4 N.E.2d 282, 63 Ohio App. 
44. 

Or.—-Walker v. Penner, 227 P.2d 816, 
190 Or. 542—^Haltom v. Fellows, 7«3 
P.2d 680, 167 Or. 614. 

Tex.—^Texas & N. O. R. Co. v. Stur¬ 
geon, 177 6.W.2d 264, 142 Tex. 222 
^^tainlrez v. Acker, 138 S.W.2d 
1054, 134 Tex. 647—Southwestern 
Greyhound Lines v. Dickson, Civ. 
I App., 228 S.W.2d 232, reversed on 
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otiber sTOunds 236 S.W.2d 116, 149 
Tex. 699—Wagers v. Swllley, Civ. 
App., 220 S.W.2d 673, refused no 
reversible error—^Parr v. Parr, Civ. 
App., 207 S.W.2d 187, refused no 
reversible error. 

Wls.—^Markowitz v. Milwaukee Elec. 
Railway & Light Co., 284 N.W. 31. 
230 Wis. 812. 

64 C. J. p 284 note 97. 

Control of conduct of counsel by 
court in general see supra S 168. 

Trial Judges Should exercise vigL 
lanoe to prevent improper remarks 
and appeals to passion and prejudice. 
—Chicago & N. W. Ry. Co. v. Kelly, 
C.C.AMinn., 74 F.2d 31—Union Elec¬ 
tric Light & Power Co. v. Snyder Es¬ 
tate Co., C.C.AMO., 65 F.2d 297. , 

Holding axgnmeBts within record 
It is duty of trial court, without 
necessity of objection, to hold argu¬ 
ments to Jury within record.—City 
of Dallas v. Johnson, Tex.Clv.App., 
54 aW.2d 1024. 

Xd, extreme situations 

It is only in extreme situations 
that Judge has duty of his own mo¬ 
tion to cause Improper arguments 
by counsel to Jury to be stopped.— 
Taylor v. James, D.O.Mun.APP.> 8*5 A. 
2d 62. 

38. U.S.—^^tna Life Ins. Co. of 
Hartford, Conn. v. Kelley, C.C.A 
Mo., 70 F.2d 689, 98 AL.R. 471. 
Minn.—Ferraro v. Taylor, 266 N.W. 
829, 197 Minn. 6. 

Ohio.—Landesman v. Western Re¬ 
serve University, 5 N.E.2d 822, 132: 
Ohio St. 131. 

Or.—Walker v. Penner, 227 P.2d 316, 
190 Or. 642—Haltom v. Fellows, 73 
P.2d 680, T67 Or. 614. ^ 

Tex.—Carter Publications v. Fleming, 
Civ.App., 79 'S.W.2d 1105, reversed 
on other grounds 106 S.W.2d 672* 
129 Tex. 667. 

64 C.J. p 284 note 98. 
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proper considerations urged therein.^^ While it 
has been said that opposing counsel is not required 
to object where the misconduct is so prejudicial 
that it must have influenced the jury,if the 
court fails to act of its own motion, it is the duty 
of counsel to protect his client by objection,^^ and, 
as a general rule, unless the misconduct is such as 
to make it the duty of the court to interfere sua 
sponte, an objection must be made and a ruling 
had thereon in order to take advantage of the 
error in such improper conduct.42 Where the case 
is not one of extreme harm or gross wrong of a 
fundamental nature the court is not required to ten¬ 
der a mistrial of its own motion.^^ The court must 
not permit improper arguments or incorrect state¬ 
ments to be made to the jury after proper objection 
thereto.**^ 

It is not necessary for counsel repeatedly to ob¬ 


ject to his adversar/s continued misconduct,^® espe¬ 
cially where his objections and requests for admoni¬ 
tions to the jury were not acted on when made,^® 
or after the court has once overruled his objec¬ 
tion.^'^ It has been held, however, that if the ruling 
or action of the court on an objection to misconduct 
is insufficient to cancel any prejudice the misconduct 
may have caused, the attention of the court should 
be directed to the insufficiency or impropriety of its 
ruling and further or additional action on the part 
of the court should be suggested or requested.^® 

G)unsel must except for failure of the court to 
interfere after objection.^® An exception does not 
generally lie to a remark of counsel, but to the 
refusal to instruct the jury with respect thereto, 
when seasonably requested so to do.®® 

Anticipated misconduct. Opposing counsel may 
not be relieved of the necessity of objecting by 


39. Conn.—Davis v. Kingsley, 13 1 

Conn. 285. | 

40. TJ.S.—^tna Life Ins. Co. of 
Hartford, Conn., v. Kelley, C.C.A. 
Mo.. 70 F.2d 689, 98 A.L.R. 471. 

Mo.—Corpus Juris cited la. Dodd v. 
(Missourl-Kansas-Texas R. Co., 184 
S.W.2d 454, 458, 363 Mo. 799. 

64 C.J. p 284 note 1. 

Wliere no lastructloa would cure 

(1) Where argument of counsel 
is so prejudicial or inflammatory that 
no Instruction from the trial court 
would cure the error, opposing coun¬ 
sel is not bound to object to the 
argument and reQuest the trial court 
to instruct jury not to consider it.— 
Texas Sc N. O. R. Co. v. Sturgeon, 
177 S.W.2d 264, 142 Tex. 222—^Rami¬ 
rez V. Acker, 138 S.W.2d ia54, 184 
Tex. 647—Texas & N. O. R. Co. v. 
Wilkerson, Tex.Civ.App., 260 S.W.2d 
912—Southwestern Greyhound Lines 
V. Dickson, Civ.App., 228 S.W.2d 232, 
reversed on other grounds 23*6 S.W.2d 
116, 149 Tex. 699—City of San An¬ 
tonio V. McKenzie Const Co., Civ. 
App., 13*8 S.W.2d 668, affirmed 150 
S.W.2d 989, 186 Tex. 315—Traders 
St General Ins. Co. v. Crouch. Tex. 
Civ.App., 113 S.W.2d 650, error dis¬ 
missed—Stewart V. Coats, Tex. Civ. 
App., 91 S.W.2d 421—City of Waco 
v. Rook, Tex.Clv.App., 55 S.W.2d 649, 
error dismissed. 

(2) There is no hard and fast rule 
by which it can always be safely said 
that one type of argument in all 
cases is prejudicial and harmful and 
incurable and that another type of 
argument in all cases under eJl cir¬ 
cumstances is of the curable type 
and is waived by opposing counsel 
when there is no objection made 
thereto.—^Texas & K*. O. R. Co. v. 
Wilkerson, Tex.Civ.App., ,260 S.W.2d 
912. 


41. U.S.—Chicago St N. W. Ry. Co. | 
V. Kelly, C.C.A.Minn., 74 F.2d 81 
—^Union Electric Light & Power 
Co, V. Snyder Estate Co., C.C.A. 
Mo., 05 F.2d 297. 

Ga.—Georgia Power Co. v. Puckett 
182 S.B. 384, 181 Ga. 386—fSmoky 
Mountain Stages v. Wright, 8 S.E. 
2d 453, 62 Ga.App. 121. 

N.M.—Griego v. Conwell, 222 P.2d 
606, 54 N.M. 287. 

Tex.—Wagers v. Swilley, Civ.App., 
220 S.W.2d 673, refused no reversi¬ 
ble error. 

64 C.J. p 284 note 2. 

4S. Cal.—^In re Albertson’s Estate, 
87 P.2d 883, 31 Cal.App.2d 211. 

Ga.—Woodland Hills Co. v. Coleman, 
36 S.E.2d 82*6, 73 Ga.App. 409. 

Ind.—^Lawson v. Cole, App., 115 H.E. 
2d 134. 

Minn.—^Rappaport v. Boyer & Gilfil- 
lan Motor Co., 69 N.W.2d 802. 

Miss.—Johnson v. Fortune, 38 So. 2d 
441—Dement v. Summer, 16^ So. 
791, 175 Miss. 290. 

Mo.—^Mavrakos v. Mavrakos Candy 
Co., 223 S.W.2d 388, 869 Mo. 649 
—^Holtz V. Daniel Hamm Drayage 
Co., 209 S.W.2d 883, 357 Mo. 538— 
Vesper v. Ashton, 118 S.W.2d 84, 
233 Mo.App. 294. 

N.J.—^Halligan v. Westmont Loving 
Service, 187 A. 729, 14 H.J.Misc. 
819. 

Ohio.—Greenawalt v. Yuhas, 84 N.E. 
2d 221, 83 Ohio App. 426. 

Tex.—Texas & N. O. R. Co. v. Stur¬ 
geon, 177 S.W.2d 264, 142 Tex. 222 
—Ramirez v. Acker, 138 S.W.2d 
1064, 134 Tex. 647—^Texas Co. v. 
Gibson, 116 S.W.2d 686, 181 Tex. 
598—^Texas Mexican R. Co. v. Bunn, 
Civ.App., 264 S.W.2d 518—Williams 
V. Pettigrew, Civ.App., 261 S.W.2d 
183, error refused no reversible er¬ 
ror—J. D. Wright St 'Son Truck 
Line v. Chandler, Civ.App., 231 S. 
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W.2d 786, refused no reversible er¬ 
ror—Southwestern Greyhound 
Lines v. Dickson, Civ.App., 228 S. 
W.2d 232, reversed on other 
grounds 236 S.W.2d 116, 149 Tex. 
699—^Parr v. Parr, Civ.App., 207 
S.W.2d 187, refused no reversible 
error—American Grocery Oo. v. 
Abraham, Civ.App., 94 S.W.2d 1231, 
error dismissed—City of Waco v. 
Rook, Civ.App., 55 S.W.2d 649, er¬ 
ror dismissed. 

64 C.J. p 284 note 3. 

Necessity for objection and exception 
for review see Appeal an6 Error 
S 297. 

43. Miss.—Robertshaw Trustees v. 
Columbus Sc G. Ry. Co., 188 So. 308, 
185 Miss. 717. 

44. Mo.—^Barber v. American Car Sc 
Foundry Co., App., 14 S.W.2d 478. 

N.J.—^Blackman v. West Jersey, etc., 
R. Co., 62 A. 370, 68 N.J.Law 1. 

Persistence in Improprieties after 
.admonition as prejudicial miscon¬ 
duct authorizing mistrial or new 
trial see infra S 292. 

45. Tex.—Southwestern Greyhound 
Lines V. Dickson, Civ.App., ,219 S. 
W.2d 692. 

64 C.J. p 285 note 5. 

46. Cal,—'Peacock v. Levy, 299 P. 
790, 114 •Cal.App. 246. 

47. Mo.—Stout V. Kansas City Pub¬ 
lic Service Co., App,, 17 S.W.2d 
363. 

48. Ky.—^Betzing r. Wynn, 248 S.W. 
2d 727—^Huber Sc Huber Motor Ex¬ 
press v. Martin’s Adm’r, 96 S.W.2d 
596, 265 Ky. 228. 

49. Mass.—Hess v. Boston Elevated 
Ry., 24 N.E.2d 550, 304 Mass. 535. 

N.J.—Sylvester v. Pate, 169 A. 636, 
12 N.J.Misc. 79. 

64 C.J. p 285 note 9. 

50. R.I.—^Pressey v« Rhode Island 
Co., 67 JL 447. 
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Deing allowed exceptions to anticipated inflamma¬ 
tory argument before the argument begins.5i 

c. Form, Requisites, and Sufficiency 

Objection to misconduct must be made In the proper 
manner. The objection must be specific and must state 
the reason therefor unless the ground for the objection 
Is self-evident or the misconduct Is such that It cannot 
be justified on any ground; and action of the trial court 
must be Invoked, and the objection must be pressed to 
the point of procuring a ruling. 

Objection to misconduct must be made in the 
proper manner.52 The objection must be specific,53 
and must state the reason for the objection,54 un¬ 
less the ground for objection is self-evident,56 or 
the misconduct is such that it cannot be justified on 
any ground.55 An objection on a ground that is 
not tenable will not suffice to save an objection on 
another ground that is tenable.57 Counsel should 
point out the portion of the argument deemed ob- 
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iectionable,53 and if the objection is to the entire 
argument, it will be unavailing, where parts only 
thereof are improper.53 Any evil connotation 
which an argument will reasonably bear will be 
held to have been waived by a general objection 
unless the prejudicial connotation is the only one 
the argument will reasonably bear.®® A mere 
criticism of the remarks of opposing counsel not 
couched as an objection is insufficient to invoke any 
ruling of the court.®^ Since it is primarily the duty 
of the court to prevent improper argument, it is of 
no importance how the attention of the court is 
called to such fact, and a statement that counsel is 
making a prejudicial argument is sufficient.®^ 
Where the court and counsel understand what the 
objection is directed to, it is not ambiguous.®® 

An objection to misconduct is in itself not suffi¬ 
cient, but the action of the trial court must be in- 


51. Tex.—^Texaa & N. O. R. Co. v. 
Sturgeon, 177 S.W.2d 264, 142 Tex. 
222—Texas Co. v. Gibson, 116 S. 
W.2d 686, 131 Tex. 598. 

62. Pa.—^Reiner v. Augustlnlan Col¬ 
lege of Villa Nova. 95 A. 896, 250 
Pa. 188—^Parent v. United Crafts¬ 
man Ins. Co., Com.Pl., 24 Brie Co. 
263. 

Tex.—^Holt V. Collins, Civ.App., 181 
S.W.2d 813, error dismissed, judg¬ 
ment correct. 

Xmpxoper argomeiLt on law 
If attorney in argument to jury 
makes an improper argument on 
the law after jury has been instruct¬ 
ed that all the law to be considered 
by them is contained in written in¬ 
structions. the point may be made 
and reserved in same manner as in 
cases of improper argument on the 
facts.—^Dement v. Summer. 166 So. 
791. 175 Miss. 290. 

53. Ala.—Atlanta Life Ins. Co. v. 

Ash. 153 -So. 261, 228 Ala. 184. 

Mo.—Sollenberger v. Kansas City 
Public Service Co., 202 'S.W.2d 25, 
356 Mo. 454—Corpus dUris olted in 
Dodd V. Missouri-Kansas-Texas R. 
Co.. 184 S.W.2d 454, 4'58, 353 Mo. 
799—^Leingang v. Geller, Ward & 
Hasner Hardware Co., 73 S.W.2d 
256. 835 Mo. 549—Adams v. Le 
Bow, 172 S.W.2d 874, 237 Mo.App. 
1191. 

Tex.—Thompson v. Clement. Civ. 
App.. 202 S.W.2d 841. error re¬ 
fused no reversible error—Rainwa¬ 
ter V. McGrew, Civ.App., 181 S. 
W.2d 103, error refused—Wells v. 
Henderson, Civ.App., 78 fl.W.2d 
683, error refused. 

64 C. J. p 285 note 15. 

Objectiou held snllioleut 
Mo,—^Davis V. P. M. Stamper Co., 
148 S.W.2d 766, 847 Mo. 761. 

88 r* J.S.—26 


Failure to point out lack of good 
faith 

Objections to Question inauiring of 
prospective jurors whether they were 
interested in or had a policy in in¬ 
demnity company interested in litiga¬ 
tion. which objections failed to point 
out to trial court wherein attorney 
asking Question was lacking in good 
faith, were properly overruled.— 
Heinrich v. Bills, 48 N.B.2d 96, 118 
Ind.App. 478. 

54. Pla.—Baggett v. Davis. 169 So. 
372, 124 Fla. 701. 

Mo.— Corpus Juris dted in Dodd v. 
Missouri-Kansas-Texas R. Co., 184 
S.W.2d 454, 458, 353 Mo. 799. 

Tex.—Houston Fire & Cas. Ins. Co. 
V. Ford, Civ.App., 241 S.W.2d 168, 
error refused no reversible error— 
Grandstaff v. T. B. Mercer, Team¬ 
ing & Trucking Contractor, Civ. 
App., 227 S.W.2d 372, refused no 
reversible error—K1 Paso City 
Lines V. Prieto, Civ.App., 191 S.W. 
2d 69—Holt V. Collins, Civ App., 
181 S.W.2d 813, error dismissed, 
judgment correct. 

64 C. J. p 285 note 16. 

55. Ind.—Chicago, etc., R. Co. v. 
Martin, 63 N.B. 247, 28 Ind.App. 
468. 

Miss.—Gulf, Mobile & Northern R. 
Co. V. Weldy, 14 So.2d 840, 195 
Miss. 345. 

Argument obviously improper 
Mo.—Dodd V. Missouri-Kansas-Texas 
R. Co., 184 S.W.2d 464, 368 Mo. 
799. 

56. Arlz.—Big Ledge Copper Co. v. 
Dedrick, 185 P. 825, 21 Arlz. 129. 

57. Tex.—Houston Fire & Cas. Ins. 
Co. V. Ford, Civ.App., 241 S.W. 2d 
158, error refused no reversible 
error—Grandstaff v. T. B. Mercer, 
Teaming and Trucking Contractor, 
Civ.App.. 227 S.W.2d 872, refused 

385 


no reversible error—Holt v. Col¬ 
lins, Civ.App., 181 S.W.2d 81*3, error 
dismissed. Judgment correct—^Ft. 
Worth, etc., R. Co. v. J. C. Wool¬ 
dridge & Son, Civ.App., 106 S.W. 
845, affirmed 108 S.W. 1159, 101 
Tex. 471. 

58. Ala.—Armour & Co. v. Cartledge, 
176 So. 884, 234 Ala 644—Pacific 
Mut. Life Ins. Co. v. Teldell, 62 So. 
2d 805, 36 Ala.App. 652. 

Cal.—^Dietlin v. General American 
Life Ins. Co., 49 P.2d 590, 4 Cal. 
2d 336. 

Tex.—Williams v. Merchants Fast 
Motor Lines, Civ.App., 214 S,W. 
2d 307—^Thompson v. Clement, Civ. 
App., 202 S.W.2d 841, error refused 
no reversible erroi>-James v. 
Flippen, Civ.App., 122 S.W.2d 1090. 
Objection treated as relating only to 
last statement made 
N.H.—^Trudeau v. Manchester Coal 
& Ice Co., 192 A 491, 89 N.H. 83. 

59. Ala.—Alabama Produce Co. v. 
Smith, 150 So. 148, 227 Ala. 880. 

'Tex.—Texas & P. Ry. Co. v. Young¬ 
er, Civ.App., 262 S.W.2d 667, error 
refused no reversible erroi^Wil- 
liams V. Merchants Fast Motor 
Lines, Civ.App., 214 S.W.2d 807— 
Moore v. Parrish, Civ.App., 70 S. 
W.2d 815, error dismissed. 

64 C.J. p 285 note 20. 

60. Tex.—^Thompson v. Clement, Civ. 
App., 202 S.W.2d 841, error refused 
no reversible error. 

Waiver generally see infra subdivi¬ 
sion e of this section. 

61. Ga.—Caldwell v. Brown, 67 S.B. 
2d 618, 80 Ga.App. 8'58. 

62. Tex.—Airline Motor Coaches v. 
Owens, Civ.App., 199 S.W.2d 802, 
refused no reversible error. 

63. N.H.—WaAon v. Nashua, 155 A 
681, 85 N.H. 192. 
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voked,®^ although where the objection is over¬ 
ruled, it has been held suflScient to reserve an ex¬ 
ception and it is not necessary in such case to 
ask the court to exclude from the consideration of 
the jury that which the court has already held to be 
competent.®® The correct practice is to request the 
court to admonish cotmsel,®'^ or to charge the jury 
to disregard the remarks,®® and not to ask for 
a nonsuit or withdrawal of a juror.®® A motion 
to discharge the jury is a sufficient method of ob¬ 
jection to misconduct so prejudicial that it cannot 
otherwise be cured,*^® but misconduct not incurable 
by an admonition to the jury cannot be taken ad¬ 
vantage of in this manner.^i 

The opposing counsel has a right to know what 
is charged against him as misconduct in argument, 
so that he can explain or correct it, or withdraw 
^.*^2 Accordingly, an exception to an argument 
of counsel must be taken under such circumstances 
and in such a manner as to give counsel a reasonable 
opportunity to leam of it and of the ruling of the 
court thereon.7® It is sufficient that objection be 
made to the judge and exception taken to the ruling, 
without interrupting the argument,*^^ although the 
opposing counsel does not hear and is not aware 
of its being made.*^® 


The objection must be pressed to the point of 
procuring a ruling,*^® and where the matter is left 
open for a future definite ruling, cotmsel should 
procure a final ruling before the conclusion of the 
trial.77 The action of the trial court in permitting 
counsel to continue, on an objection that he is 
exceeding the bounds of legitimate argument, is 
treated as a ruling that the argument is proper 
or as a refusal to rule, to which an exception lies,^® 
and in the allowance of an exception to an offer 
of incompetent testimony is an implied ruling that 
the offer is proper.*^® 

Since opening statements are not pleadings, they 
are not subject to demurrer.®® The proper mode 
of objection to opening statements is a request for 
instructions to the jury to disregard, and not a re¬ 
quest for mistrial.®! 

Where statutory provisions have been enacted 
providing for exceptions, they must be followed.®® 
Exceptions should be taken to allowance of the 
argument rather than to the argument itself, where 
founded on objection that the evidence did not 
justify the argument®® Exceptions must not be 
frivolous.®^ After an objection and exception for 
improper argument have been taken at the proper 
time, no further exception is necessary.®® The ex- 


64. Oa.—iMicCoy v. Scarborough, 87 
S.mSd 221, 78 Ga.App. 519. 

Ind.—^Vanosdol v. Henderson, 22 IN’. 
B.2d 812, 216 Ind, 240—^Ltawson v. 
Cole, App., 115 N.B.2d 134. 

Iowa.— Corpus Juris cited in John¬ 
son V. Kinney, 7 N.W.2d 188, 194, 
282 Iowa 1016. 

Ky.—National Sur. Maxine Ins. Corp. 

V. Wheeler, 257 S.W.2d 573. 

Mont.—Koppang v. Sevier, 75 P.2d 
790, 106 Mont 79. 

N.J.—^Handelman v. Bunker Hill 
Transp. Co., 184 A. 817, 116 N.J. 
Law 384. 

Tex.—^Texas Compensation Ins. Co. v. 
Ellison, Civ.App., 71 S.W.2d 809, 
error dismissed. 

64 C.J. p 285 note 21. 

65. Tex.—St. Louis, etc., R. Co. v. 
Dickens, Civ.App., 56 S.W. 124. 
BUI Of exceptions taken to the ar¬ 
gument held not insuAcient because 
of fact that the defendant did not 
state the basis of the objection or 
ask the court to instruct jury to dis¬ 
regard it.—Gulf, Mobile & Northern 
R. Co. v. Weldy, 14 So.2d 840, 195 
Miss. 345. 

66. Miss.—Gulf, Mobile & Northern 
R. Co. V. Weldy, supra. 

67. N.J.—Smith v. Brunswick Laun¬ 
dry Co., 108 A. 184, 93 N.J.Law 
43*6. 

68. Cal.—Paul v. Key System, 180 
P.2d 940, 80 Cal.App.2d 21. 


N.J.—Sylvester r, Pate, 169 A. 536, 
12 N.J.M1SC. 79. 

64 C.J. p 286 note 25. 

69. N.J.—Smith v. Brunswick Laun¬ 
dry Co., 108 A. 184, 93 N.XLaw 
436. 

70. Tex.—^Baker Hotel of Dallas v. 
Rogers, Civ,App., 157 S.W.2d 940, 
error refused 160 S.W.2d 522, 138 

71. Ind.—^Vandalia Coal Co. v. 
Price, 97 N.E. 429, 178 Ind. 546— 
Lake Brie & W. R. Co. v. Howarth, 
124 N.B, 687, 127 N.B. 804, 73 Ind. 
App. 454. 

72. Tex.—^Thompson v, Clement, 
Civ.App., 202 S.W.2d 341, error re¬ 
fused no reversible error. 

73. Ky.—Greathouse v. Mitchell, 
249 S.W.2d 738—Empire Taxi 
Service v. Hagan, 162 S.W.2d 177, 
290 Ky. 821. 

74. Tex.—J. S. Abercrombie Co. v. 

Delcomyn, 135 S.W.2d 978, 134 
Tex. 490—Carter Publications v. 
Fleming, Civ.App., 79 S.W.2d 1105, 
reversed on other grounds 106 S. 
W.2d 672, 129 Tex. 667—^Texas 

Cent. R. Co. v. Pledger, 81 S.W. 
755, 36 Tex.Clv.App. 248. 

75. Tex.—J. S. Abercrombie Co. v. 
Delcomyn, 136 S.W.2d 978, 134 
Tex. 490—Carter Publications v. 
Fleming, Clv.App., 79 S.W.2d 1106, 
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reversed on other grounds 10$ S. 
W.2d 672, 129 Tex. 667. 

64 C.J. p 286 note 32. 

76. Ky.—Prichard v. Kitchen, 242 
S.W.2d 988. 

N.H.—^Mooney v. Chapdelalne, 10 A. 
2d 220, 90 N.H. 415, reheard 11 A 
2d 713, 90 N.H. 415. 

Tex.—Texas & P. Ry. Co. v. Hagen- 
loh, Civ.App., 241 S.W.2d 669, af¬ 
firmed 247 S.W.2d 236, 161 Tex. 
191—^B1 Paso City Lines v. Prieto, 
Civ.App., 191 S.W.2d 69. 

77. Tex.—Texas & P. Ry. Co. v. 
Hagenloh, Civ.App., 241 S.W.2d 
669, affirmed 247 S.W.2d 236, 161 
Tex. 191. 

78. Vt.—^Fadden v. McKinney, 89 
A 351, 87 Vt 316. 

79. Vt—^Paul v. Drown, 189 A 144, 
108 Vt 468, 109 AL.R. 1086. 

80. Kan.—Glenn v. Missouri Pac. 
Ry. Co., 124 P. 420, 87 Kan. 391, 
affirmed 128 P. 362, 88 Kan. 235. 

81. N.J.—^Mortimer v. Keppler, 130 
A. 647, 3 N.J.Misc. 1036. 

82. R.I.—Smith V. Rhode Island 
Co., 98 A 1, 39 R.L 146. 

83. N.H.—McQuaid v. Michou, 167 
A 881, 85 N.H. 299. 

84. Vt—^Douglass & Varnum v. 
Village of Morrisville, 95 A 810, 
89 Vt 393. 

85. Mass.—^Doherty v. Levine, 180 
N.B. 168, 278 Mass. 418. 
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tent to which an exception is taken to the remarks 
of counsel is a question of fact for the trial 
court.^® 

d. Time of Haking 

The objection to misconduct of counsel should be 
made during the trial, and be reasonably timely, generally 
at the time of the misconduct. 

The objection to misconduct of counsel should 
be made during the trial, and be reasonably timely.87 
Generally it should be made at the time of the 
misconduct,especially where the remarks appear 
to have been provoked by what was said by op¬ 
posing counsel,** although it has been held that it 
may be made either at the time the remark is made 
or when the court charges the jury.** So it has 
been held that the objection to an argument need 
not be made at the time under penalty of waiver,*^ 
and that if arguments of counsel are taken by the 
court reporter, exceptions to remarks claimed to be 
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improper may be made at the conclusion of the 
argument and before the case is submitted to the 
jury.** When the objection is timely, it is im¬ 
proper for the court to refuse to receive it, and re¬ 
buke counsel for making it.** 

Questions asked of juror on his voir dire must 
be objected to when asked.*^ If objection is made 
to language used in the opening statement, it must 
be made before the testimony has been taken;** 
but if objection is made to language, the propriety 
of which depends on proof to be thereafter made, 
it is not improper for the court to decline to rebuke 
counsel and permit the remark, promising to in¬ 
struct the jury to disregard it tmless the proof 
warrants the remark.** Objection by affidavit may 
be made on the reconvening of the court, where 
recess was taken immediately after argument**^ 

The objection comes too late if made for the 
first time after the case has been submitted to the 


N.H.—^Public Service Co. of N. H. v. 
Chancey, 51 A.2d 845, 94 K.H. 259. 

86. N.H.—Walker v. Boston, etc., 
R. Co., 61 A. 918, 71 N.H. 271. 

87. N.T.—^Kluchenla v. Hodgre, 88 
N.T.S.2d 646. 

88. Ind.—^Lawson v. Cole, App., 115 
N.B.2d 134. 

Ky.—G-reatbouse v. Mitchell, 249 S. 
W.2d 738. 

Mass.—^Rachand v. Vidal, 101 N.B.2d 
884, 328 Mass. 97. 

Mo.—Dougrherty Real Estate Co. v. 
Gast, App., 95 S.W.2d 877—O'Gor¬ 
man V. Kansas City, 93 S.W.2d 
1182, 233 Mo.App. 124. 

Pa.—Wagner v. Boltz, 65 Pa.Dlst. & 
Co. 279—Cesarlnl v. Peters, Com. 
PI., 36 Del.Co. 146—^Berberian v. 
Alsman, Com.Pl., 28 DeLCo. 374— 
Schlegel v. Wagner, Com.Pl., 18 
Lehigh Co.L.J. 8. 

S.C.—^Price v. American Agr, Chem¬ 
ical Co., 182 S.B. 637, 178 S.G 217. 
Tex.—^Texas Co. v. Gibson, 116 S.W. 
2d 686, 131 Tex. 698—^Van v. Webb, 
ClvA.pp., 237 S.W.2d 827, error re¬ 
fused no reversible error—Collett 

V. Collett, ClvJlpp., 217 S.W.2d 60, 
refused no reversible erro]>—Mc- 
Cown V. Jennings, CIvAlPP., 209 S. 

W. 2d 408—Airline Motor Coaches 
V. McCormick, Civ.App., 186 S.W. 
2d 689—^Phoenix Refining Co. v. 
Morgan, Civ.App., 178 S.W.2d 176, 
error refused—^Liberty Mut Ins. 
Co. V. Nelson, Clv.App., 174 S.W. 
2d 103, affirmed 178 S.W.2d 614, 
142 Tex. 370—^Baker Hotel of Dal¬ 
las V. Rogers, Civ.App., 157 S.W.2d 
940, error refused 160 S.W.2d 622, 
138 Tex. 398—^Texas & P. Ry. Co. 
V. Smith, Civ.App., 116 S.W.2d 
1238, error dismissed—Wichita 
Valley Ry. Co. v. Minor, Civ.App., 


100 S.W.2d 1071—Stewart v. Coats, 
Civ.App., 91 S.W.2d 421—^Traders 
& General Ins. Co. v. Ross, Civ. 
App., 88 S.W.2d 643, reversed on 
other grounds 117 S.W.2d 423, 131 
Tex. 562—^Texas Employers' Ins. 
Ass'n V. Bradford, Civ.App., 62 S. 
W.2d 168, affirmed (no opinion)— 
Southern Ice & Utilities Co. v. 
Richardson, Civ.App., 60 S.W.2d 
308, reversed on other grounds 96 
S.W.2d 966, 128 Tex. 82. 

Va.—^Piccolo V. Woodford, 36 S.B.2d 
893, 184 Va. 432—Cooke v. Griggs, 
88 S.B.2d 764, 183 Va. 861—Chesa¬ 
peake & O. Ry. Co. V. Folkes, 18 
S.E.2d 309, 179 Va. 60. 

64 C.J. p 286 note 88. 

Better praotioe is to object to the 
argument at the time it is made.— 
Texas & N. O. R. Co. v. Sturgeon, 
177 S.W.2d 264, 142 Tex. 222. 

Where objectionable language was 
uttered several times before objec¬ 
tion was made, the court may prop¬ 
erly refuse to sustain the objection. 
—^Vesper v. Ashton, 118 S.W.2d 84, 
233 Mo.App. 204. 

Objection made before completion of 
sentence 

Refusal to declare a mistrial in 
malpractice action when counsel for 
plaintiff stated in argument that 
defendants had “put her down" was 
not error, where objection was made 
before sentence was completed and 
in discussion brought about by ob¬ 
jection sentence was abandoned and 
never completed.—^Baird v. National 
Health Foundation, 144 S.W.2d 850, 
236 MO.APP. 594. 

89. Ark.—Railway Express Agency 
V. Gee, 126 S.W.2d 802, 197 Ark. 
926. 


Tex.—^Moore v. Moore, 11 S.W. 396, 
73 Tex. 382. 

Va.—^Brann v. F. W. Woolworth Co., 
24 S.E.2d 424, 181 Va. 213. 

SO. Minn.—Wadman v. Trout Lake 
Lumber Co., 168 N.W. 269, 130 
Minn. 80. 

91m Tex.—State v. Guardian Foun¬ 
dation of Texas, ClvA.pp., 128 S.W. 
2d 880, error dismissed, Judgment 
correct. 

93. U.S.—^Thomson v. Boles, C.C.A 
Minn., 123 F.2d 487, certiorari de¬ 
nied 62 S.Ct 632, 815 U.S. 804, 86 
L.Bd. 1204—CJhicago & N. W. Ry. 
Co. V. Kelly, C.C.AMinn., 84 F.2d 
669—^London Guarantee & Acc. Co. 

V. Woelfle, CC.AMO., 83 F.2d 826. 
"Exceptions should be taken to 

misconduct of the character here 
complained of, either when it oc¬ 
curs or at the close of the offender's 
argument."—Weber v. McCarthy, 7 
N.W.2d 681, 684, 214 Minn. 76. 

Objeettons held timely where made 
on morning following alleged mis¬ 
conduct at conclusion of argument 
and prior to giving of Instructions 
of court—^Bratt v. Smith, 176 P.2d 
444, 180 Or. 50. 

93. N.T.—Kraus v. Sobel, 196 N.T.S. 
846, 208 App.Div. 682. 

94. Mo.—^Yates v. House Wrecking 
Co., App., 196 S.W. 649. 

Ohio.—Cohen v. Smith, 159 N.E. 829, 
26 Ohio App. 82. 

96. Mich.—Welch v. Palmer, 48 N. 

W. 652, 86 Mich. 810. 

96. N.T.—^Mulligan v. Metropolitan 
St R. Co., 85 N.T.S. 791, 89 App. 
Div. 207. 

97. Pa.—Kelly v. Scranton Ry, Co., 
112 A 748, 270 Pa. 77. 
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jury, ^8 or after the jury have retired,after an 
agreement on a verdict has been announced by the 
jury,i after verdict,^ or after the trial was ended 
and the jury had been discharged* and the court 
had adjourned for the term> 

The court should allow counsel to interrupt his 
opponent who is making an improper argument to 
the jury,5 and a refusal to do so is improper;® 
but coimsel’s right to complain of failure of the 
court to permit this to be done is waived if no 
objection is taken to the ruling forbidding inter¬ 
ruption.'^ Furthermore, it has been said that it 
is not necessary to stop the argument, prepare a 


bill of exception, and, in the event the court does 
not approve it, procure bystanders for the purpose 
of converting it into a bystanders’ bill.* 

Exceptions must be taken when the ruling is 
made.® 

e. Waiver 

Misconduct may be waived by failure to object, and 
In other ways. 

Unless the misconduct is so serious that no action 
by the court could undo the damage, the misconduct 
is waived by failure to object^® An objection is 


98. Mass.—Kurland v. Massachu¬ 
setts Amusement Corp., 29 NJEQ.2d 
749, 307 Mass. 131. 

64 C.J. p 286 note 42. 

Absence of jnd^e at time of argtu 
ment 

Objection to Improper arsrument of 
counsel would not be considered 
where not made before case was sub< 
mltted to jury, and where jud^re's 
attention was not called thereto, al¬ 
though judge was absent from 
courtroom at time argument was 
made.—^Blrkhead v. Home Ins. Go., 
82 S.W.2d 810, 269 Ky. 176. 

99. XT.S.—St. Iiouls Southwestern 
Ry. Co. V. Ferguson, C.Al.Mo., 182 
F.2d 949—^Braman v. Wiley, C.CA.. 
Ind., 119 F.2d 991. 

Ark.—Corpus J^uris cited in Gregory 

V. Rees Plumbing Co., 263 S.W.2d 
697, 699—Corpus Jtixls dted In 
Caldwell v. State, 216 S.W.2d 618, 
519, 214 Ark. 287. 

Md.—^Martin G. Imbach, Inc. v. Tate, 
100 A.2d 808. 

Minn.—^Bilola v. Oliver Iron Mining 
Co., 276 N.W. 408, 201 Minn. 77. 
Miss.—Stevenson v. Robinson, 87 So. 
2d 668. 

N.J.—Handelman v. Bunker BUll 
Transp. Co., 184 A. 817, 116 N,J, 
Law 884. 

Tex.—Self v. Becker, Civ.App., 196 

S.W.2d 701, error refused no re¬ 
versible error—^Baker Hotel of 
Dallas V. Rogers, Civ.App., 167 S. 

W. 2d 940, error refused 160 S.W. 
2d 622, 188 Tex. 898—^Texas Em¬ 
ployers* Ins. Ass*n V. Kelly, Civ. 
App., 56 S.W.2d 1108, error dis¬ 
missed. 

Va.—^Brann v. F. W. Woolworth Co., 
24 S.E.2d 424, 181 Ta. 218—Blox- 
cm V. McCoy, 17 S.B.2d 401, 178 
Ya. 848—Armstrong v. Rose, 196 
S.E. 613, 170 Ta. 190. 

64 C.J. p 286 note 48. 

1. N.T.—Ackerman v. Third Ave. R. 
Co., 27 N.T.S. 1020, 76 Hun 484, 
affirmed 37 N.E. 828, 148 N.Y. 648, 
and 43 N.E. 985, 148 N.Y. 749. 

a. Tex.—^Dimmltt v. Dlmmltt, Civ. 
App., 263 S.W.2d 648, error dis¬ 
missed. 


Ya.—Chesapeake A O. Ry. Co. v. 

Folkes. 18 S.R2d 809, 179 Ya. 60. 
64 C.J. p 286 note 45. 

3. Ark.—^Railway Express Agency 
v. Gee, 125 S.W.2d 802, 197 Ark. 
925. 

4. Tex.—Davis v. Kennedy, Civ. 
App., 245 S.W. 259. 

6- Ill.—West Chicago St. R. Co. v. 
SulUvan, 46 N.E. 284, 166 Ill. 302. 

6. N.Y.—Halpem v. Nassau Elec¬ 
tric R. Co., 46 N.Y.S. 134, 16 App. 
Dlv. 90. 

7. Ill.—West Chicago St. R. Cb. v. 
Sullivan, 46 N.E. 234, 165 Ill. 302. 

a Tex.—^Herd v. Wade, CivAtpp., 
63 S.W.2d 258, error refused. 

9. Mo.—Adams v. Quincy, O. & K. 
C. R. COn 229 S.W. 790, 287 Mo. 
635. 

10, U.S.—Chicago & N. W. Ry. Co. 

V. Kelly, C.C.A.Minn., 74 F.2d 31. 
Ark.^—Sinclair Refining Co. v. Hen¬ 
derson, 122 S.W.2d 580, 197 Ark. 
819. 

Cal.—^Paul V. Key System, 180 P.2d 
940, 80 CaIA,pp.2d 21. 

Ga.—^Brooks v. State, 188 S.B. 711, 
183 Ga 466, 108 A.L.R. 762—Geor¬ 
gia Power Co. v. Puckett, 182 S.B. 
884, 181 Ga 386^—Clackler v. Barn¬ 
well, 64 S.E.2d 384, 83 GaApp. 515 
—Smoky Mountain Stages v. 
Wright, 8 S.R2d 458, 62 GaApp. 
121 . 

Ill.—^Kucla V. Rosenfleld, 58 N.E.2d 
841, 324 IIIAlpp. 522. 

Mo.—Cheffer v. Eagle Discount 
Stamp Co., 166 S.W.2d 691, 348 Mo. 
1028—^Day V, Banks, App., 143 S. 

W. 2d 68. 

Ohio.—^Pflster v. City of Cleveland, 
App., 118 N.E.2d 366, appeal dis¬ 
missed 112 N.E.2d 667, 159 Ohio 
St 580. 

Or.—^Pond v. Jantzen Knitting Mills, 
190 P.2d 141, 183 Or. 256. 

Tex.—Ramirez v. Acker, 188 S.W.2d 
1054, 134 Tex. 647—Southwestern 
Greyhound Lines v. Dickson, Civ. 
App., 228 S.W.2d 282, reversed on 
other grounds 236 S.W.2d 115, 149 
Tex. 599—Collett v. Collett Civ. 
App., 217 S.W.2d 60, refused no 
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reversible error—^Erwln v. Wel- 
born, Civ.App., 207 S.W.2d 124, re¬ 
fused no reversible error—Alpine 
Tel. Corp. v. McCall, Clv.App., 195 

S.W. 2d 585, error refused no re¬ 
versible error—^E1 Paso City Lines 

V. Prieto, Clv.App., 191 S.W.2d 69 
—Airline Motor Coaches v. Mc¬ 
Cormick, Civ.App., 186 S.W.2d 689 
—^Liberty Mut Ins. Co. v. Nelson, 
Civ.App., 174 S.W.2d 103, affirmed 
178 S.W.2d 614, 142 Tex. 870— 
Greistmann v. Schkade, Civ.App., 
121 S.W.2d 494—Southern Old Line 
Life Ins. Co. v. Mims, Civ.App., 
101 S.W.2d 896, error dismissed— 
Sovereign Camp, W. O. W., v. Wig¬ 
gins, CivApp., 94 S.W.2d 1237— 
Stewart v. Coats, Civ.App., 91 S. 

W. 2d 421—Texas & N. O. R. Co. v. 
Rittimann, CivA.pp., 87 S.W. 2d 
745, error dismissed—^Texas Em¬ 
ployers* Ins. Ass*n v. Bradford, 
Civ.App., 62 S.W.2d 168, affirmed 
(no opinion). 

Ya—Chesapeake & O. Ry. Co. v. 

Folkes, 18 S.B.2d 309, 179 Ya 60. 
W.Ya—^Ritz V. Kingdon, 79 S.E.2d 
123. 

64 C.J. p 286 note 65. 

Mlsoonduot held waived by failure 
to: 

(1) Move court to reprimand coun¬ 
sel or to instruct jury to disregard 
alleged improper question or to move 
to withdraw case from jury because 
of alleged misconduct.—^McCord v. 
Strader, 86 N.E.2d 441, 227 Ind. 389. 

(2) Move for a mistrial. 

Tex.—Safety Cas. Co. v. Bennett, 
Civ.App., 259 S.W.2d 696. 

Ya—Gable v. Bingler, 15 S.E.2d 88, 
177 Va 641. 

(3) Move for a mistrial or for an 
instruction to the jury to disregard 
the improper remarks.—^Deltz v. 
Nicholas <k>unty Court, 8 S.E.2d 884, 
122 W.Ya 296. 

(4) Move for mistrial until after 
the jury had returned its verdict— 
Dlmmitt v. Dimmitt Tex.Civ.App« 
263 S.W.2d 648, error dismissed. 

(6) Object and request court to 
admonish jury.—J. D. Wright A Son 
Truck Line v. Chandler, Tex.Clv. 
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waived by its withdrawals^ or by failure to insist 
on a ruling thereon.^^ Where counsel objected, 
and had an adverse ruling, reserving the right to 
move to set aside the submission, but failed to do so, 
such failure was an admission that there was no 
sufficient ground to set aside the submission.ss 
Where the trial court in overruling a motion to dis¬ 
charge a panel or a particular juror because of mis¬ 
conduct on the voir dire invites a renewal of the 
motion, failure to renew constitutes a waiver.S4 

Failure to object to evidence of a particular mat¬ 
ter is not a waiver of a previous proper objection 
to an opening statement that such matter could be 
proved;^® and, after an objection has been over¬ 
ruled, counsel does not waive the error by answer¬ 
ing an illegitimate and erroneous argument or 
procedure on the other side 


TRIAL §§ 196-197 

§ 197. Cure of Misconduct 

Impropriety In counsel's conduct may be such as 
may or may not be cured by either court or counsel; 
and what should be done to correct misconduct Is a 
matter for the sound discretion of the court. 

Impropriety in counsel’s conduct may be such as 
may be cured by retraction by offending counsel 
or by proper instruction by the court, or both, or 
such as cannot be cured by either court or counsel.^^ 
Each case of misconduct must, of necessity, be 
decided on its own merits, much depending on the 
issues, the parties, and the general atmosphere of 
the case.^^ Since, as considered supra § 158, it is 
for the court to control the arguments and conduct 
of counsel, the court should take proper and neces¬ 
sary action to insure the removal of the prejudicial 
effect of misconduct of counsel,but what should 
be done to correct misconduct is a matter for the 
sound discretion of the comt.20 On objection, the 


App., 281 S.W.2d 786, refused no re¬ 
versible error—^Belt v. Texas Co., 
Tex.ClvA.pp., 204 S.W.2d 653, error 
refused no reversible error—Traders 
& General Ins. Co. v. Little, Tex. 
Civ.App., 188 S.'W.2d 786, refused for 
want of merit—^Phoenix Refinin^r Co. 
V. Morgan, Tex.ClvApp., 178 S.W.2d 
175, error refused—City of Waco v. 
Book, Tex.Civ.App., 55 S.W.2d 649, 
error dismissed. 

(6) Bequest instruction to disre¬ 
gard. 

Cal.—^McCuUough v. Langer, 78 P. 

2d 649, 28 CalApp.2d 510. 

Tex.—Williams v. Pettigrew, Civ. 
App., 251 S.W.2d 183, error refused 
no reversible error—GUlesple v. 
Boss!, CivApp., 288 S.W.2d 547, 
error refused no reversible error— 
Airline Motor Coaches v. McCor¬ 
mick CivApp., 186 S.W.2d 689. 

(7) Make further Inquiry on voir 
dire if counsel for plaintifC believed 
that he was prejudiced in minds of 
prospective Jurors because of state¬ 
ment by defendant’s counsel on voir 
dire that one of plaintiff's counsel 
had been on the Socialist ticket.— 
Taylor v. Boss, App., 78 N.R2d 895, 
reversed on other grounds 88 NJBi.2d 
222, 150 Ohio St 448, 10 AL.B.2d 
877. 

(8) Press objection to the point of 
procuring a ruling thereon .—M Paso 
City Lines v. Prieto, Tex.Civ.App., 
191 S.W.2d 59. 

(9) Call back trial Judge momen¬ 
tarily absent from bench.—^Rogers v. 
J. C. Penney Co., 257 N.W. 252, 127 
Neb. 885—64 C.J. p 286 note 55 [a]. 

SMd no waiver where ruling of 
trial court was not based primarily 
on the misconduct but on the propo¬ 
sition that the verdict was in conflict 
with the greater weight of the evi¬ 
dence and the other matters were 


suggested as having a cumulative 
effect in accotmting for the apparent 
disregard by the Jury of practically 
unquestioned evidence.—^Burke v. 
Reiter, 42 N.W.2d 907, 241 Iowa 807. 

11. Tex.—^Unlon Indemnity Co. v. 
Drake, Civ.App., 42 'S.W.2d 889. 

64 C.J. p 287 note 56. 

12. m. —^Dempster v. New Tork 
Cent. R. Co., 118 N.B.2d 56, 2 lU. 
App.2d 47. 

Ky.—Prichard v. Kitchen, 242 TS.W.2d 
988. 

13. Ind.—Bamseyer v. Dennis, 116 
N.D. 417, 119 N.B. 716, 187 Ind. 
420. 

14. Tex.—Harrison-Wright Co. v. 
Budd, Civ.App., 67 S.W.2d 670, er¬ 
ror dismissed. 

16. Ala.—^Loeb v. Webster, 104 So. 
25, 213 Ala. 99. 

16. Iowa.—^Leach v. Hill, *66 N.W. 
69, 97 Iowa 81. 

17. Me.—Stone v. Forest City Ex¬ 
press Co., 74 A 26, 105 Me. 687. 

18. Al€u—Paclflo Mut. Life Ins. Co. 
of California v. Green, 166 So. 696, 
282 Ala. 60. 

CaL—^Perez v. Wilson, 260 F. 888, 86 
Cal.App. 288. 

Or.—Oozpns Jtizls quoted In. State v. 
Bailey, 170 P.2d 85'5, 866, 179 Or. 
168. 

Pa.—(McAllister v. Pennsylvania B. 
Co., 182 A 788, 121 Pa.Super. 181, 
affirmed 187 A 416, 624 Pa. 65. 
Entire record considered 
Okl.—Magnolia Petroleum C6. v. Sut¬ 
ton, 257 P.2d 807, 208 Okl. 488. 

19. Mo.—Wood V. St. Louis Public 
Service Co., 246 S.W.2d 807, 862 
Mo. 1108—^Dodd V. Mlssouri-Kan- 
sas-Texas R. Co., 184 S.W.2d 454, 
658 Mo. 799. 

N.H.—^Merchants Mut. Casualty Co. 
V. Smith, 17 A2d 88. 91 N.H. 204. 
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N.M.—Stalcup V. Buzic, 185 P.2d 298, 
61 N.M. 377. 

N.C.—^Hamilton v. Henry, 80 SwE.2d 
485, 239 N.C. 664. 

Or.—^Leishman v. Taylor, 268 P.2d 
605, 199 Or. 546. 

Wis.—Becker v. Luick, 264 N.W. 242, 
220 Wis. 481. 

Misstatement of evidence 
It has been held that, where ob¬ 
jection to argument is that it mis¬ 
states the evidence, court must deter¬ 
mine such matter and not leave it 
to Jury unless counsel assents to such 
disposition.—^Texas & P. By. Co. v. 
Mix, Tex.Civ.App., 198 S.W.2d 642. 
Error held not cured by instruction 
Vt.—^Paul V. Drown, 189 A 144, 108 
Vt. 468, 109 AL.R. 1086. 

20. U.S.—Katz V. Delaware & H. B. 
Corp., D.C.Pa., 88 F.Supp. 698— 
Garrett v. Faust, D.C.Pa., 9 F.B.D. 
482, vacated on other grounds, C. 
A., 188 F.2d 625, certiorari denied 
71 S.Ct 496, 840 U.S. 981, 95 L. 
Ed. 6T2, rehearing denied 71 S.Ct. 
788, 841 U.S. 917, 65 L.Ed. 1852, 
rehearing denied 71 S.Ct. 801, 841 

U. S. 968, 95 L.Ed. 1862. 

Ala.—Padflc Mut. Life Ins. Co. of 
California v. Green, 166 So. 696, 
282 Ala. 50. 

Ark.—Briley v. White, 198 S.W.2d 
626, 209 Ark. 941—Clark v. Patter¬ 
son, 77 S.W.2d 978, 190 Ark. 148. 
Ga.—^Metropolitan Life Ins. Co. v. 
Saul, 5 S.E.2d 214, 189 Ga. 1— 
J. W. Starr & Sons Lumber Oo. v. 
York, 78 S.E.2d 429, 89 Ga.App. 28 
—Banks v. Kilday, 76 S.E.2d 642, 
88 Ga.App. 807—^Malone Freight 
Lines V. Pridmore, 71 S.E.2d 877, 
86 GclApp. 578—Weert Lumbar Co, 

V. Schnuok, 69 S.E.2d 577, 85 Ga. 
App. 885—Caldwell,V. Brown, 67 S. 
E.2d 618, 80 Ga.App. 658—United 
Motor Freight Terminal Oo. v. Hlx- 
on, 51 S.E.2d OYO, ^8 GaApp. 638— 
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court should stop improper statements made during 
the voir dire examinational or while the evidence 
was being adduced, where so requested, 
should strike improper statements,^® take what¬ 
ever steps are necessary to correct improper state¬ 


ments in the argument,^^ and explain, on request, 
the purpose of testimony where opposing counsel in 
his argument perverted the purpose of the testi- 
mony.25 Courts should require counsel to refrain 
from improper argument.^® 


McCoy V. 'ScarborousrlL 37 S.E.2d 
221, 78 Ga.App. 519—Great Ameri¬ 
can Indem. Co. v. Treadwell, 27 S. 
E.'2d 883, 70 Ga.App. 212—Black & 
White Cab Co. v. Clark, 19 S.B.2d 
670, 67 Ga.App. 170. 

HI.—^Margrevich v. Chicasro & N. W*. 
Ry. Co., 116 N.E.'2d 914, 1 IlLApp. 
162. 

Ind.—^Meeker v. Decker, 10 N.E.2d 
416, 104 Ind.App. 594. 

Mass.—>Shea v. D. & VC. Motor 
Transp. Co., 55 17.E.2d 950, 316 
Mass. 563—^Hess v. Boston Elevat¬ 
ed Ry., 24 N.E.2d 550, 304 Mass. 
535. 

Mo.—^McOlintock v. Terminal R. R. 
Ass'n of St. liOUis, App., 2*57 S.W. 
2d 180—^Tyler v. Kansas City Pub¬ 
lic Service Co., App., 256 S.W.2d 
563—Beeler v. Miller, App., 264 
S.W.2d 986—Hughes v. St Louis 
Public Service Co., App., 251 S.W.2d 
360—^Brunskill v. Farabi, App., 181 
S.W.2d 549—^Bain v. Missouri-Kan- 
sas-Texas R. Co., App., 141 S.W.2d 
677—Douglas v. Lang, App., 124 
S.W.2d 642—^Tullock v. Metropoli¬ 
tan Life Ins. Co., App., 94 S.W.2d 
1086—Huskey v. Metropolitan Life 
Ins. Co., App., 94 aw.2d 1076. 

K.H.—Nicholaides v. Wallace, 169 A. 
874, 86 N.H. 466. 

N.J.—^Leffler v. .fflitna Life Ins. Co., 
196 A. 732, 119 N.J.Law 870. 

N.T.—Gross v. Surface Transp. Corp., 
70 N'.T.S.2d 615, 189 Misc. 166, af¬ 
firmed 79 N’.T.S.2d 328, 190 Misc. 
989, affirmed 79 N.Y.S.2d 817, 274 
App.Div. 776. 

Or.— Corpus Juris quoted la State v. 
Bailey, 170 P.2d 85'6, 366, 179 Or. 
163. 

Pa—^Bausewine v. Norristown Her¬ 
ald, 41 A.2d 786, 361 Pa 634, cei^ 
tiorari denied Bausewine v. Norris¬ 
town Herald, 66 S.Ct 29, 326 TJ.S. 
724, 90 L.Ed. 429—McAllister v. 
Pennsylvania R. Co., 182 A. 738, 121 
PaSuper. 131, affirmed 187 A. 415, 
324 Pa 65—Woodring v. City of 
Easton, 164 A 921, 108 PaSuper. 
431—Hopper V. Travelers Ins. Co., 
Com.Pl., 68 Montg.Co. 401. 

S.D.—^Tufty V. Sioux Transit Co., 17 
N.W.2d 700, 70 S.D. 862. 

Tenn.—Cosmopolitan Life Ins. Co. v. 
Woodward, 7 Tenn.App. 394. 

Tex.—^Eubank v. Hopkins, Civ.App., 
238 S.W.2d 720, refused no reversi¬ 
ble error—Gulf Cas. Co. v. Fields, 
Clv.App., 107 S.W.2d 661, error 
dismissed. 

14 C.J. p 287 note 65. 


Aotioa of court held suffideat la ab- 
seaoe of reuuest for farther action 
Ky.—^Betzing v. Wynn, 248 S.W.2d 
727. 

<2uestloa of fact 

Ascertainment of cure for improper 
argument Is peculiarly question of 
fact for Justice who presided at trial. 
—^Bruce v. Capitol Motor Transp. 
Co., 183 A 265, 87 N.H. 462. 

Graatlag of mistrial because of ar¬ 
gument or misconduct of counsel is 
largely discretionary. 

Ga—^Louisville & N. R. Co. v. Mc- 
Camy, 35 S.E.2d 206, 72 GaApp. 
769—^Yellow Cab Co. v. Adams, 81 
S.E.2d 195, 71 GaApp. 404—^Brown 
v. Wilson, 189 S.E. 860, 65 Ga.App. 
262. 

Mo.—JStutte V. Brodtrick, 259 S.W.2d 
820—^Mooney v. Terminal R. Ass*n 
of St Louis, 186 S.W.2d 4'60, 353 
Mo. 1080, certiorari denied Termi¬ 
nal R. Ass*n of St. Louis v. Moo¬ 
ney, 66 iS.Ct 28, 326 U.S. 723, 90 
L.Ed. 428—Willis v. Atchison, T. 
& S. F. Ry. Co., 178 S.W.2d 341, 
352 Mo. 490—^Pair v. Thompson, 
212 S.W.2d 923, 240 Mo.App. 664. 
S.D.—^Peters v. Hoisington, -37 N.W. 
2d 410, 72 S.D. 642, opinion ad¬ 
hered to 89 N.W.2d 667, 78 S.D. 
144. 

Withdrawal of Juror because of im¬ 
proper statement by counsel is with¬ 
in discretion of trial court.—Nalevan- 
ko V. Marie, 195 A. 49, 328 PA 686— 
Fahrer v. Blumenthal, 190 A 206, 
126 PaSuper. 568—^Ruttenberg v. Fire 
Ass’n of Philadelphia, 186 A 194, 122 
PaSuper. 363. 

OveanuUng objectloa held not error 
Mo.—Kelley v. Illinois Cent. R. Co., 
177 S.W.2d 436, 352 Mo. 301, cer¬ 
tiorari denied Illinois Cent. R. Co. 

V. Kelley, 54 S.Ct 1066, 822 U.S. 
738, 88 L.Ed. 1572—Harrison v. St 
Louis-San Francisco Ry. Co., 99 S. 

W. 2d 841, 839 Mo. 821—Huskey v. 
Metropolitan Life Ins. Co., App., 94 
S.W.2d 1076. 

Uhueoessary iuterruptioiis 
Counsel has light to appeal to trial 
court for protection from unneces¬ 
sary interruptions of his argument to 
Jury by opposing counsel on frivolous 
and unimportant grounds, and ques¬ 
tions raised under such circumstances 
are left to sound discretion of trial 
court.—^Dallas Ry. & Terminal Co. v. 
Bishop, Tex.Clv.App., 203 S.W.2d 661, 
error refused no reversible error. 

Idscretlou held not abused 

(1) Refusal of mistrial. 

Ga—Pacific Nat Fire Ins. Co. v. 
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Beavers, 73 S.E.2d 765, 87 GaApp. 
294—^Bssig V. Cheves, 44 S.E.2d 
712, 76 GaApp. 870. 

Md.—O^Nelll & Co. V. Crummitt 190 
A 763, 172 Md. 63. 

Mo.—^May v. Hexter, App., 226 S.W. 
2d 883—Cass v. Pacific Fire Ins. 
Co., App., 224 S.W.2d 405—Adams 
V. Carlo, App., 101 S.W.2d 753. 
Neb.—^Nama v. Shada 84 N.W.2d 660, 
150 Neb. 362. 

N.Y.—^Lindboe v. Syracuse Transit 
Co., 23 N.Y.S.2d 667, 175 Misc. 
396. 

(2) Refusal of motion to withdraw 
Juror.—^Llbengood v. Pennsylvania R. 
Co.. 65 A.2d 766, 368 Pa 7—Lane v. 
Samuels, 39 A2d 626, 850 Pa 446. 

(3) Refusal of motion for with¬ 
drawal of Juror and for new trial.— 
Hamilton v. Henry, 80 S.E.2d 485 
289 N.C. 664. 

(4) Refusal to grant motion to dis¬ 
charge Jury.—^Berkstresser v. Fin- 
nell, Mo.App., 181 S,W.2d 87—64 C. 
X p 287 note 65 [oj (3). 

(6) Refusal to correct effect of 
alleged misstatement of fact end 
law, where no statements of court 
or counsel for either party could have 
infiuenced or misled Jury.—Wilson v. 
Morris R. Co., 168 A 748, 11 N.X 
Misc. 787. 

(6) Discretion held not abused un¬ 
der other circumstances see 64 C.X 
p 287 note 65 [c]. 

21. Mo.—McGrath v. Heman Const. 
Co., 146 S.W. 875, 166 Mo.App. 184. 

22. Ohio.—Jones v. Macedonia- 

Northfield Banking Co., 7 N.E.2d 
544, 132 Ohio St. 341. 

23. Or.—Marshall v. Olson, 202 P. 
736, 102 Or. 602. 

2d. Ky.—City of Harlan v. Parsons, 
269 S.W. 717, 202 Ky. 358. 

N.C.—Hamilton v. Henry, 80 S.E.2d 
486, 239 N.C. 664—Cuthrell v. 

Greene, 50 S.E.2d 525, 229 N.C. 
475. 

Or.—Mason v. Allen, 195 P.2d 717, 183 
Or. 638. 

Pa.—Stassun v. Chapin, 188 A. Ill, 
824 Pa. 125—^Hopper v. Travelers 
Ins. Co., Com.PI., 58 Montg.Co. 
401. 

Wis.—Hoffman v. Regling, 258 N.W. 
347, 117 Wis. 66. 

25. Ind.—^Ramseyer v. Dennis, 116 
N.B. 417, 119 N.B. 716, 187 Ind. 
420. 

26. Fla.—St. Petersburg Coca-Cola 
Bottling Co. V. Cuccinello, 44 So. 
2d 670. 
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The trial court is not required to stop an improper 
argument at the moment the impropriety is in¬ 
dulged in,27 although it may do so,28 and, it has been 
said, should do so.28 Misconduct is generally cured 
where the trial court, by prompt action, protects the 
rights of the complaining party ;20 and, where the 
court instructs the jury in response to an objection 
to the argument, thereby doing, at least to a certain 
extent, what was asked, and the suflSciency of the 
instruction was not questioned, the correction is 
sufficient,2l The court need not put in writing re¬ 
marks made by it in requiring counsel to keep with¬ 
in proper bounds in his argument.82 

Threatened or attempted misconduct may proper¬ 
ly be prevented before it occurs,28 and an attempt 


TRIAL §§ 197-498 

at misconduct which is frustrated by the court is 
not such misconduct as will vitiate the trial.®* 

§ 198. -Withdrawal or Correction of Ob¬ 

jectionable Matter 

Misconduct of counsel may frequently be cured by 
the action of the offending counsel himself by promptly 
withdrawing or correcting his improper remarks or mis¬ 
statements, or by withdrawal by counsel coupled with 
proper admonitions of the court. 

Misconduct consisting of misstatements, or improp¬ 
er remarks or arguments, may frequently be cured 
by the action of offending counsel himself by prompt¬ 
ly withdrawing or correcting such remarks or mis- 
statements,25 which must be done when his attention 


27. Mass.—0*Nem v. Ross, 145 NT.E. 
60, 250 Mass. 92. 

Term.—Cosmopolitan Life Ins. Co. v. 
Woodward, 7 Tenn.App. 894. 

28. D.O.—Eclov V. Blrdson^r, 166 E. 
2d 960, 83 U.'S.App.D.C. 104. 

Md.—Commercial Casualty Ins, Co. 

V. Zajlc, 1 A.2d 903, 175 Md. 868. 
N.C.—Hamilton v. Henry, 80 S.B.2d 
485, 289 N.C. 664. 

Tenn.—Cosmopolitan Life Ins. Co. v. 

Woodward, 7 Tenn.App. 394. 

64 C.J. p 287 note 71. 

29. Minn.—'Murpby v. Barlow Real¬ 
ty Co., 7 N.w.2d 684, 214 Minn. 64. 

Tex.—Dow V. American Liberty Oil 
Co., Civ.App., 88 B-W.Sd 401, error 
refused. 

OommendaMe praotioo 
Immediate action has been held to 
be commendable practice.—Heck y. 
Henne, 213 N.W. 112, 288 Mich. 198. 

30. U.S.—St Louis Southwestern 
Ry. Co. V. Ferguson, C.A.Mo., 182 
F.2d 949. 

HI.—Jackson v. Hursey, 118 N.E.2d 
348, 1 Ill.App.2d 698. 

Han.—Amis v. Board of Comers of 
Jewell County, 158 P. 62, 98 Ean. 
321. 

N.T.—Burke ▼. Spezlale, 26 N.T.S.2d 
299, 261 App.Div. 912. 

Ohio.—Jones v. Butler, 62 N.E.2d 
347, 72 Ohio App. 335. 

S.C.—^Beckroge v. South Carolina 
Public Service Co., 198 S.E. 315, 
185 S.C. 210. 

Tenn.—Whitfield v. Loveless, 1 Tenn. 
App 377. 

Tex.—American Nat. Ins. Co. v. Ham- 
mon, Civ.App., 91 S.W.2d 432, er¬ 
ror dismissed. 

31. U.S.—Ingalls Shipbuilding Corp. 
V. Trehem, C.CAl.M1ss., 155 F.2d 
202 . 

Ala.—City of Birmingham v. Carle, 
68 So. 22, 191 Ala. 539, L.R.A 
1916F 797. 

Ga.—^Deen v. Baxley State Bank, 8 S. 
E.2d 689, 62 Ga.App. 686. 


Mass.—^McCarthy v. Brockton Nat 
Bank, 60 N.E.2d 196, 814 Mass. 
318. 

Minn.—^LaCombe v. Minneapolis St. 
Ry. Co., 61 N.W.2d 839, 286 Minn. 
86 . 

N.H.—Richards v. Miller North 
Broad Transit Co., 74 A.2d 552, 

96 N.H. 272. 

N.Y.—Holly V. Verrastro, 117 N.T.S. 

2d 246, 280 App.Div. 1024. 

Pa.—^Haas v. Fitzpatrick, 177 A. 826, 
117 Pa.Super. 21. 

i Wash.—^Drolesbaugh v. Market Oper¬ 
ating Corporation, 24 P.2d 627, 174 
Wash. 299. 

Wls.—^McCaffrey v. Minneapolis, St. 
P. & S. S. M. Ry. Co., 267 N.W. 
326, 222 Wis. 311, mandate modified 
on other grounds 268 N.W. 872, 
222 Wis. 311. 

Error of law 

Trial court was held not to have 
adopted counsel’s erroneous state¬ 
ment of the law in argument to Jury 
in light of context of entire dis¬ 
cussion over exception to erroneous 
statement, where jury could under¬ 
stand that they were instructed that 
counsel had conunltted error in his 
statement.—A. J. Plourde, Inc., v. 
Lawrence Motor Co., 188 A. 11, 88 
N.H. 473. 

SUsstatements of evidence held cured 
by Instmctloiui 

N.H—Martin v. Kelley, 92 A.2d 168, 

97 N.H 466—Clough v. Schwartz, 
48 A.2d 921, 94 N.H 188—Grogan 

V. York, 38 A.2d 296, 93 N.H 184 
—Moran v. Dumas, 18 A.2d 763, 
91 N.H. 336—Weiss v. Wasser- 
man, 16 A.2d 861, 91 N.H 164— 
Chatman v. Maine Cent. R. R., 1*67 
A. 659, 86 N.H. 317—Carr v. Orrill, 
166 A. 270, 86 NH. 226. 

38. Mo.—^Parker v. United Rys. Co. 
of St. Louis, 188 S.W. 137, 154 
Mo. App. 126. 

33. Tex.—^Fort Worth & D. C. Ry. 
Co. V. Westrup, Com.App., 285 S. 

W. 1063. 

64 C.J. p 287 note 76. 
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“The court by alert, prompt and 
firm control should prevent counsel 
on either side from overstepping'-the 
bounds of propriety."—^Bowen v. Ma¬ 
honey Coal Corp., 10 N.Y.S.2d 454, 
456, 256 App.Div. 485. 

Abuse of privilege of argument 

(1) It is the power and duty of 
the trial court to see that the priv¬ 
ilege of argument is not abused.— 
Overing v. Skrmetta, Miss., 67 So.2d 
606—^Brush v. Laurendlne, 150 So. 
818, 168 Miss. 7. 

(2) Courts must carefully restrict 
counsers argruments to jury to legiti¬ 
mate evidence.—^Wilson v. Dyer, 75 A. 
2d 677, 116 Vt. 342. 

34. Neb.—Jerich v. Union Pac. R. 
Co., 151 N.W. 310, 97 Neb. 767. 

35. Ala.—^Birmingham Elec. Co. v. 
Perkins, 31 So.2d 640, 249 Ala. 
426—City of Montgomery v. Quinn, 
19 So.2d 629, 246 Ala. 164—Fldel- 
ity-Phenix Fire Ins. Co. of New 
York V. Murphy, 166 So. 604, 231 
Ala. 680, certiorari denied 57 <8. 
Ct. 19, 299 U.S. 567, 81 Li.Bd. 410— 
Birmingham News Co. v. Payne, 
162 So. 116, 280 Ala. 624. 

Mo.—Hilton V. Thompson, 227 B.W. 
2d 675, 360 Mo. 177—Hieber v. 
Thompson, App., 252 S.W.2d 116— 
Fair v. Thompson, 212 S.W,2d 928, 
240 Mo.App. 664—Bulkley v. 
Thompson, 211 S.W.2d 83, 240 Mo. 
App. 588—Grisham v. Freewald, 95 
S.W.2d 849, 230 Mo.App. 1203, opin¬ 
ion quashed on other grounds 
State ex rel. Grisham v. Allen, 124. 
S.W.2d 1080, mandate conformed to, 
App., Grisham v. Freewald, 130 
S.W.2d 658. 

N.H—^Berounsky v. Ogden, 21 A. 2d 
838, 91 N.H 424—-Blake v. Lord, 4 
A.2d 860, 90 N.H 42. 

Pa.—^Fahrer v. Blumenthal, 190 A.^ 
206, 125 Pa.Super. 568. 

S.C.—Collins V. Atlantic Coast Line 
R. Co., 190 S.E. 817, 183 S.C. 284. 
Tex.—Dallas Ry. A Terminal Co. v. 
Bishop, Civ.App., 203 S.W.2d 651, 
error refused no reversible error 
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is called thereto,3® or by expressing to the jury 
his acceptance of the view of opposing counsel,or 
by withdrawal by counsel coupled with proper ad¬ 
monitions of the court to the jury,38 or by prompt 
abandonment of the argument on objection's 
Where the impropriety is such as to require the 
intervention of the court, a mere withdrawal with¬ 
out any action of the court is not sufi&cient^S 

It must be clear that the withdrawn remark was 
disregarded by the jury.^i Improper remarks can¬ 
not be cured by a withdrawal which is merely a 

justification,^^ or by a conditional withdrawal,^3 or 

by a withdrawal which nevertheless leaves the im¬ 


proper remarks before the jury.^^ 

Remarks which are not improper need not be 

withdrawn.^5 

§ 199. -Reprimand of Counsel 

It fs proper for the court to censure counsel for 
manifestly Improper conduct; and improper conduct of 
counsel Is ordinarily cured by rebuke or reprimand by 
the court if the misconduct is not. repeated, or by re¬ 
buke or reprimand coupled with an admonition to the 
Jury to disregard the impropriety, or by reproof by the 
court and the counsel’s disclaimer. 

Whether or not counsel's conduct warrants a 
reprimand or admonition is a matter for the sound 
discretion of the court^® It is perfectly proper 


—^Texas Bmp. Ins. Ass'n v. Cooper, 
Cir.App., 194 ■S.W.2d 819, refused 
no reversible error—Airline Motor 
Coaches v. Fields, Oiv.App., 169 & 
W.2d 187, reversed on other 
errounds 166 S.W.2d 917, 140 Tex. 
221—William Cameron Co. v. 
Downing, Civ.App., 147 S.W.2d 963 
—^Peden Iron & Steel Co. v. Claflin, 
Civ.App., 146 S.W.2d 1062, error 
dismissed, judgment correct—First 
States Life Co. v. Mote, Civ.App., 

110 S.W.2d 691—^Texas Compensa- 
i'on Ins. Co. v. Ellison, Civ.App., 
71 ■S.W.2d 809, error dismissed— 
Evans v. Beard, Civ.App., 70 S.W. 
2d 268, error dismissed. 

Vt—French v. Nelson, 17 A.2d SS®, 

111 Vt. 886—^Duchaine v. Bay, 6 
A.2d 28, 110 Vt 318—Northern 
Trust Co. V. Perry, 168 A. 710, 106 
Vt -624, 94 A.L.R. 7. 

Va.—Montgomery Ward & Co. v. 

Nance, 182 S.B. 264, 166 Va. 863, 
Wash.—^Robbins v. Greene, 261 P.2d 
88 . 

64 C.J. p 288 note 78. 

86. Pa.—Gibbons v. Pennsylvania B. 
Co., 139 A, 743, 291 Pa. 141. 

37. Mo.—Christopher v. Chicago, B. 
& Q. B. Co., 65 S.W.2d 449. 

38. p^-S.—^Burdick v. Powell Bros. 
Truck Lines, C.C.A.IU., 124 F.2d 
694—Fidelity Phenix Fire Ins. Co. 
of New York v. Vallone, C.C.A. 
Tex., 74 F.2d 137, certiorari denied 
66 act. 636, 294 U.S. 727, 79 L. 
Ed. 1257. 

Ariz.—Connor v- Timothy, 88 P.2d 
298, 48 Ariz. 517. 

Ark.—^Kansas City Southern By. Co. 
T. Larsen, 114 S.W.2d 1081, 196 
Ark. 808, certiorari denied 69 S. 
Ct 82, 805 U.S. 621, 88 L.Ed. 397. 
m.—Styburski v. Biverview Park 
Co., 18 N.E.2d 92, 298 Ill.App. 1. 
Ey.—^Prudential Ins. Co. of America 

V. Terry, 95 aW.2d 1109, 265 Ky. 
91. 

Ifd.—^Yellow Cab Co. v. Bradln, 191 
A. 717, 172 Md. 388. 

Mo.—^Lankford v. Thompson, 189 S. 

W. 2d 217, 854 Mo. 220—Donk v. 
Francis, 174 S.W.2d 840, 861 Mo. 


1063—Jones v. Kansas City, 76 S. 
W.2d 840—^Brunk v. Hamilton- 
Brown Shoe Co., 66 S.W.2d 903, 
884 Mo. 517. 

N.H.—Blchards v. Miller North 
Broad Transit Co., 74 A.2d 552, 96 
N.H. 272—Adams v. Severance, 41 
A.2d 233, 93 N.H. 289—Abbott v. 
Hayes, 26 A.2d 842, 92 N.H. 126— 
Baker v. Salvation Army, 12 A. 2d 
■514, 91 N.H. 1—Heilman v. Whal- 
ley, 6 A.2d 168, 90 N.H. 216—Kel¬ 
ley V. Lee, 193 A 228, 89 N.H. 100 
—J. P. Goddard Realty & Bakery 
Co. V. Bugbee, 192 A 154, 89 N.H. 
34. 

N.D.—Hotter v. Burd, 49 N.W.2d 282, 
78 N.D. 278. 

Ohio,—^Leeman v. Haggard, 88 N.E. 

2d 80, 83 Ohio App. 261. 

Okl.—Sinclair Oil & Gas Co. v. Crane, 
51 P.2d 711, 175 Okl. 198. 

Pa.—Ginsburg v. Pittsburgh Rys. 
Co., 49 A2d 867, 355 Pa. 193— 
Spring V. Herriman, 191 A 224, 
126 Fa.Super. 241. 

S.C.—Gordon v. Bothberg, 50 S.E.2d 
202, 216 S.C. 492—Collins v. At¬ 
lantic Coast Line B. Co., 190 S.E. 
817, 188 S.a 284—Estrldge v. 

Metropolitan Life Ins. Co., 182 S. 
E. 834, 178 S.C. 810. 

Tex.—IFritzmeier v. Texas Employ¬ 
ers’ Ins. Ass’n, 114 S.W.2d 236, 131 
Tex. 165—Coleman v. Texas & Pac. 
By. Co., av.App., 241 S.W.2d 308, 
error refused—^Belt v. Texas Co., 
Civ.App., 204 S.W.2d 6*68, error re¬ 
fused no reversible error—^Dallas 
By. & Terminal Co. v. Bikhop, Civ. 
App., 203 S.W.2d 651, error refused 
no reversible errox^-Coleman v. 
Cook, av.App., 195 aW.2d 1020— 
Barrington v. Duncan, Civ.App., 
162 S.W.2d 1025, reversed on oth¬ 
er grounds 169 S.W.2d 462, 140 
Tex. 610—West Production Co. v. 
Kahanek, Civ.App., 94 S.W.2d 496, 
reversed on other grounds 121 S. 
W.2d 828, 182 Tex. 168—Yellow 
Cab Co. V. Treadwell, Civ.App., 87 
S.W.2d 276, error dismissed— 
Southwestern Gas & Electric Co. v. 
Hutchins, Civ.App., 68 S.W.2d 1086, 
error dismissed. 
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Vt.—^Domlna v. Pratt, 18 A.2d 198, 
111 Vt. 166, followed in 18 A2d 
204, 111 Vt. 178—Duchaine v. Ray, 
6 A2d 28, no Vt 313. 

64 C.J. p 288 note 80. 

39. U.S.—Fleming v. Husted, C.C.A. 
Iowa, 164 F.2d 65, certiorari de¬ 
nied 68 S.Ct 661, 388 U.S. 843, 
92 L.Ed. 1127. 

uncompleted statement 
Where the objectionable portion of 
the argument consisted of a single 
statement which was uncompleted 
at the time of the objection, and 
counsel after the objection did not 
undertake to return to the argument, 
and said nothing else which was 
improper, the misconduct was not 
prejudicial.—Fleming y. Husted, su¬ 
pra. 

40. Ala.—Louisville & N. R. Co. v. 
King, 78 So. 456, 198 Ala. 168. 

64 C.J. p 289 note 81. 

41. N.H.—^Lamy v. Demers, 94 A 

! 262, 263, 77 N.H. 563. 

64 C.J. p 289 note 82. 

Presumption is that Jury obeyed in¬ 
struction of court to disregard re¬ 
marks.—Dallas By. & Terminal Co. 
V. Bishop, Tex.Civ.App., 203 S.W.2d 
661, error refused no reversible error. 

42. Tex.—Continental Jewelry Co. v. 
Cunningham, Civ.App., 250 S.W. 
819. 

43. Mo.—Jackman v. St. Louis & H. 
By. Co., App., 206 S.W. 244. 

Tex.—Houston Electric Co. v. 
Schmidt, Civ.App., 233 S.W. 637, re¬ 
versed on other grounds, Com.App., 
242 S.W. 1019. 

44. N.H.—^Bruce v. Capitol Motor 
Transp. Co., 188 A 265, 87 N.H. 
462. 

64 C.J. p 289 note 85. 

46. Vt.—In re Martin's WUl, 104 A 
100, 92 Vt 362. 

46. Ariz.—^Bushman v. Smelker, 68 
P.2d 946, 60 Ariz. 18. 

Ark.—Missouri Pac. R. Co. v. Hood, 
131 S.W.2d 616, 198 Ark. 792, 

Ga.—Great American Indem. Co. v. 
Treadwell, 27 S.E.2d 888, 70 Ga. 
App. 212. 
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for the court to censure counsel for manifestly im¬ 
proper conduct,^^ and whenever necessary, the court 
may, and should, reprimand or admonish counsel 
for improper questions of jurors in the voir dire,^® 
improper opening statements,^® undue and improper 
criticism or abuse of opponents^® or witnesses, 
asking improper questions of witnesses,^® inter- 
nipting during examination of witnesses,6® or in¬ 
dulging in improper statements or arguments before 
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the jury;5^ and the court may reprove or rebuke 
counsel, in the presence of the jury, for the use of 
contemptuous language and conduct tending to 
bring the court into contempt.^^ 

The impropriety is ordinarily cured by rebuke or 
reprimand by the court^® if the misconduct is not 
repeated,^^ or by such rebuke or reprimand coupledf 
with an admonition to the jury to disregard the im- 
propriety,^® or by reproof by the court and the 


Mo.—^Fltzgrerald v. Thompson, 184 
S.W.2d 198, 238 Mo.App. 648— 
Wolfson V. Baltimore Bank of Kan¬ 
sas Oity, App., 167 S.W.2d 560— 
Chapmaji v. Metropolitan Life Ins. 
Co., App., 132 S.W.2d 1096—Mea¬ 
dows V, Metropolitan Life Ins. Co., 
App., 104 S.W.2d 788. 

64 C.J. p 289 note 87. 

47. U.S.—Cunningham v. Olson 

Drilling Co., C.A.Tez., 171 F.2d 
892. 

Conn.—^Feliz v. Hall-Brooke Sanitari¬ 
um, 101 A.2d 500, 140 Conn. 496. 
Mich.—^Tuller v. Ginsburg, 67 N.W*. 
1099, 99 Mich. 137. 

Mo.—^Ryan v. Sheffield Car & Bquip- 
ment Co., App., 24 S.W.2d 166. 

N.J.—^Marino v. Cocuzza, 81 A.‘2d 181, 
14 N.J. Super. 16. 

Remarks or conduct of Judge in ad¬ 
monishing, censuring, or disparage 
Ing counsel generally see supra § 
49. 

Purpose of rebuke is not so much 
to reflect on counsel, criticize him, or 
discipline him, as to impress Jury 
with gravity of his impropriety, 
whether counsel committed It in igno¬ 
rance, unwittingly or deliberately.— 
Atlanta Coca Cola Bottling Co. v. 
Childers, 6 S.£;.2d 388, 60 Ga.App. 
868 . 

48. Mo.—Kelley v. Sinn, App., 277 
S.W. 360. 

49. Ga.—^Atlanta Coca Cola Bottling 
Co. V. Childers, 5 S.E.2d 388, 60 
Ga.App. 868. 

Ill.—People V. May, 114 N.B. 685, 
276 Ill. 832. 

60. Ohio.—^Plas v. Holmes Const. 
Co., 104 N.B.2d 689, 157 Ohio St. 
95. 

64 C.J. p 289 note 91. 

61. Tenn.—^Hughes & Co. v. Hall, 4 
Tenn.App. 608. 

64 C.J. p 289 note 92. 

62. Tex.—^Price v. Felton, Civ.App., 
199 S.W.2d 249. 

Vt.—^Paul V. Drown, 189 A. 144, 1081 
Vt. 468, 109 Al.L.R. 1086. 

64 C.J. p 289 note 94. 

63. R.I.—Loreno v. Ross, 133 So. 
251, 222 Ala. 667—^Laporte v. Cook, 
48 A. 798, 22 R.L 554. 

64. U.S.—^F. W. Woolworth Co. v. 
Wilson, C.C.A.Tex., 74 r.2d 439, 98 
A.L.B. 681. 


Cal.—Johnson v. McRee, 152 P.2d 526, 
66 Cal.App.2d 524. 

Conn.—^Pelix v. Hall-Brooke Sanitari¬ 
um, 101 A.2d 500, 140 Conn. 496. 
Ga.—Georgia Power Co. v. Puckett, 
182 S.E. 384, 181 Ga. 386—United 
Motor Freight Terminal Co. v. Hix- 
on. 47 S.E.2d 171, 76 Qa.App. 653 
—^Atlanta Coca Cola Bottling Co. 

V. Childers, 6 aE.2d 388, 60 Ga. 
App. 868. 

Iowa.—^Friedman v. Forest City, 80 
N.W.2d 762, 239 Iowa 112. 

Ky.—^Horton v. Herndon, 70 S.W.2d 
975, 254 Ky. 86. 

Minn.—^Murphy v. Barlow Realty Co., 
7 N.W.2d 684, 214 Minn. 64. 

Mo.—Douglas V. Lang, App., 124 S. 

W. 2d 642—Goucher v. Woodmen 
Accident Co. of Lincoln, Neb., 104 
S.W.2d 289, 231 Mo.App. 673—Chaf¬ 
fin V. Kansas City, 92 S.W.2d 917, 
280 MoA.pp. 434—Garnett v. S. S. 
Kresge Co., App., 85 S.W.2d 167— 
Jackson v. City of Malden, App., 72 
S.W.2d 860. 

Ohio.—^Plas V. Holmes Const Co., 104 
N.E.2d 689, 157 Ohio St 95. 

Or.—^EEalton v. Fellows, 78 P.2d 680, 
167 Or. 614. 

S.C.—Hubbard v, Rowe, 5 S.B.2d 187, 
192 S.C. 12. 

Tex.—Texas Co. v. Gibson, 116 S.W. 
2d 686, 131 Tex. 698—^Wagers v. 
Swilley, Civ.App., 220 S.W.2d 673, 
refused no reversible error. 

Vt.—^Duchaine v. Ray, 6 A.2d 28, 110 
Vt 313. 

64 C.J. p 289 note 96. 

55. N.J.—^Marino v. Cocuzza, 81 A.2d 
181, 14 N.J.Super. 16. 

64 C.J. p 290 note 6. 

56. U.S.—Ocean Accident & Guaran¬ 
tee Corp. V. Penick & Ford, C.C.A. 
Iowa, 101 F.2d 493—^Prudential 
Ins. Co. of America v. Murphy, CC. 
A.Wis., 74 F.2d 644. 

Ala.—News Employees Benevolent 
Soc. V. Agricola, 200 So. 748, 240 
Ala. 668. 

D.C.—^Lansburgh & Bros. v. Binnix, 
Mun.App., 42 A^2d 922. 

Fla.—St. Petersburg Coca-Cola Bot¬ 
tling Co. V. Cuccinello, 44 So. 2d 
670. 

Ga.—City Council of Augusta v. 
Hamilton, 194 S.E. 244, 56 Ga.App. 
859—Mutual Life Ins. Co. of New 
York V. Burson, 179 S.E. 390, 50 
Ga.App. 859. 

HI.—Nusbaum v. Pennsylvania R. 


Co., 90 N.E.2d 921, 340 HLApp. 
131. 

Ind.—^Evansville City Coach Lines 

V. Roger, 99 N.E.2d 435, 122 Ind. 
App. 119, rehearing denied 102 N.E. 
2d 504, 122 Ind.App. 119. 

Mich.—Csircsu v. Muir, 6 N.W.2d 
5<31, 303 Mich. 323. 

Mo.—Williamson v. St. Louis Public 
Service Co., 252 S.W.2d 295, 363 
Mo. 508—Bucks v. Hamill, 216 S. 

W. 2d 423, 358 Mo. 617—Jones v. 
Kansas City, 76 S.W.2d 840—Del- 
cour V. Wilson, App., 245 S.W.2d 
467—Wood V. Claussen, App., 207 
S.W.2d 802—^Matthews v. Mound 
City Cab Co., App., 206 S.W.2d 243 
—^Masters v. Sun Mfg. Co., 166 S. 
W.2d 701, 237 Mo.App. 240—^Boehm 

V. Western Leather Clothing Co., 
App., 161 S.W.2d 710—Raannore v. 
Kansas City Public Service Co., 
App., 141 S.W.2d 103—^Benoist v. 
Driveaway Co. of Missouri, App., 
122 S.W.2d 86—Lang v. J. C. Nich¬ 
ols Inv. Co., 59 S.W.2d 63, 227 Mo. 
App. 1123. 

Mont—Stagg v. Stagg, 32 P.2d 866, 
96 Mont 573. 

Pa.—^McAllister v. Pennsylvania R. 
Co., 182 A. 738, 121 Pa.Super. 131, 
affirmed 187 A. 415, 324 Pa. 65. 
Tenn.—Stepp v. Black, 14 Tenn.App. 
153—^Hughes & Co. v. Hall, 4 Tenh. 
App. 608. 

Tex.—Texas Employers* Ins. Ass*n v. 
Mallard, Civ.App., 180 S.W.2d 381, 
reversed on other grounds 182 8. 

W. 2d 1000, 143 Tex. 77—Younger 
Bros. V. Moore, Civ.App., 135 S.W. 
2d 780, error dismissed, Judgment 
correct. 

Wash.—O'Neil v. Crampton, 140 P.2d 
308, 18 Wash.2d 579. 

W.Va.—Scales v. Majestic Steam 
Laundry, 171 S.E. 899, 144 W.Va. 
355. 

64 C.J. p 289 note 97. 

ZjtnpUed rebuke 

Ga.—^Malone Freight Lines v. Prid- 
more, 71 S.E.2d 877, 86 Ga.App, 
678. 

57. Ill.—Chicago, etc., R. Co, v. 

Cleminger, 53 N.E. 320, 178 lU. 53(t 
Or.—Haltom v. Fellows, 73 P.2d 680, 
167 Or. 614. 

58- U.S.—^Travelers Fire Ins. Cb. y. 
Ranney-Davis Mercantile Co., C.A- 
Kan., 173 F.2d 844; certiorari denied 
69 S.Ct 1495, 337 U.S. 930v OOl^Ed. 
1737. 
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, counsel’s disclaimer.59 

* The sufficiency of the reprimand is a matter for 
the discretion of the court.®9 A remark obviously 
made in a spirit of levity need not be severely re- 
buked.®! Where a rebuke is warranted, a mere 
placid direction by the court will not suffice;®^ the 
rebuke must be reasonably sufficient to remove the 
harmful effect of the misconduct on the jury.®® 
Corrections or reprimands by the court, which mis¬ 
lead the jury, are improper.®^ 

Counsel will not be reprimanded for remarks jus¬ 
tified by the facts or evidence;®® and no reprimand 
is necessary in respect of statements not sufficiently 
definite to constitute reversible error.®® Where re¬ 
marks are withdrawn and explained to the jury at 
the request and to the satisfaction of opposing coun¬ 


sel, the court need not reprimand counsel.®^ No re¬ 
buke is necessary where opposing counsel, by his 
objection and correction of the misstatement, has 
cured the impropriety,®® or where the court im¬ 
mediately ordered the improper statement stricken.®® 
It is not the duty of the court to reprimand counsel 
in the presence of the jury where the improper ar¬ 
gument has been excluded.*^^ 

§ 200. -Admonitions to Jury 

Whenever necessary the court may and should ad¬ 
monish the Jury to disregard improper arguments or 
remarks or misconduct of counsel; and error in counsel’s 
misconduct Is generally cured by such admonition. 

Whenever necessary, the court may, and should, 
admonish the jury to disregard improper argu¬ 
ments or remarks or misconduct of counsel,*^! 


Ark.—^Missouri Pac. R. Co. v. Hood, 
131 S.W.2d 616, 198 Ark. 792. 
Cal.—^Drotleff v. Renslxaw, 208 P.2d 
969. 34 Cal.2d 176. 

.Ga.—iMcCoy v. Scarborough, 37 S.B. 

. 2d 221, 73 Ga.App. 619—Southern 
Grocery Stores v. Kelley, 194 S.E. 
.234, 57 Ga.App. 37—^Interstate Life 
^ Accident Co. v. Brewer, 193 S.E. 
458, 66 Ga.App. 599. 

Ind.—New Tork Cent R. Co. v. Mll- 
. hiser. 106 N.E.2d 453, 231 Ind. 180, 
rehearing denied 108 N.E.2d 67, 
.. 231 Ind. 180—^Pennsylvania Ice & 
. . Coal Co. y. Elischer, 21 N.E.2d 436, 
. 106 Ind.App. 613. 

Mo.—^Mooney v. Terminal R. Ass’n of 
St. Louis, 186 S.W.2d 450, 353 Mo. 
1080, certiorari denied 66 S.Ct 28, 
326 U.S. 723, 90 L.Ed. 428—Pair 
V. Thompson, 212 S.W.2d 923, 240 
Mo.App. 664—Green v. Boehm, 
App., 66 S.W.2d 670. 

Ohio.—Golamb v. Layton, 96 N.E.2d 
681, 154 Ohio €t. 306. 

S.C.—^Bstridge v. Metropolitan Life 
Ins. Co., 182 S.E. 834, 178 S.C. 310. 
Tex.—^Union Deposit Co. v. Moseley, 
Civ.Ap'p., 76 S.W.2d 190, error dis¬ 
missed. 

yraph.—O’Neil v. Cramp ton, 140 P.2d 
308, 18 Wash.2d 579. 

Sufllciency of admonition without 
reprimand see Infra § 200. 
Sufficiency of sustaining objections 
without reprimand see infra § 201. 

69. Md.—^Yellow Cab Co. v. Bradin, 
191 A. 717, 172 Md. 888. 

60. Ark.—^Missouri Pac. R. Co. v. 
Hood, 131 S.W.2d 615, 198 Ark. 792. 

Mo.—Higgins v. Terminal R. R. 
Ass’n of St. Louis, 241 S.W.2d 380, 
362 Mo. 264—Masters v. Sun Mfg. 
Co., 165 S.W.2d 701, 237 Mo.App. 
240. 

S.C.—^Estrldge v. Metropolitan Life 
Ins. Co., 182 S.E. 834. 178 S.C. 810. 
j64 C.J. p 290 note 99. 

61. Ark.—^A. L. Clark Lumber Co. 
V. Bolin, 133 S.W. 1116, 97 Ark. 
344. 


62. Mo.—^Ryan v. Sheffield Car & 
Equipment Co., App., 24 S.W.2d 
166. 

64 C.J. p 290 note 9. 

63. Ga.—^United Motor Freight Ter¬ 
minal Co. V. Hixon, 46 S.E.2d 171, 
76 Ga.App. 653. 

64. Ky.—^Ideal Motor Co. v. War- 
field, 277 S.W. 862, 211 Ky. 676. 
AdmoxUtioxLS held inadequate and 

Improper with respect to counsel’s 
misquoting of witness’ testimony, 
where admonitions left it to the 
jury to determine whether counsel 
had in fact misquoted the witness, 
since court has duty to remember 
language of witness to determine 
whether it was misquoted, and if 
necessary must utilize for that pur¬ 
pose official stenographer’s record.— 
Moss y. Mittel, 69 S.W.2d 1046, 253 
Ky. 604. 

65. Ark.—Hall v. Jones, 196 S.W. 
399, 129 Ark. 18. 

Mo.—Peterson v. Fleming, 297 S.W. 
163, 222 Mo.App. 296. 

66. Mo.—^Hart v. Kansas City Pub¬ 
lic Service Co., App., 142 S.W.2d 
348. 

67. Mo.—Kirkpatrick v. WeUs, 61 S. 
W.2d 36. 

68. Mo.—State ex rel. Shipman v. 
Allen, 128 S.W. 809, 144 Mo.App. 
234. 

69. Ga.—Milligan v. Milligan, 76 S. 
E.2d 18, 209 Ga. 743. 

Mich.—Collin v. Kittelberger, T59 N. 
W. 482, 193 Mich. 133. 

70. Ala.—South Central Telephone 
Co. y. Corr, 124 So. 294, 220 Ala. 
127. 

71. U.S.—^Kroger Grocery & Baking 
Co. v. Stewart, C.C.A.M 0 ., 164 F. 
2d 841—^Terminal Transport Co. v. 
Foster, C.C.A.Ala., 164 F.2d 248— 
P. W. Woolworth Co. v. Wilson, 
C.C.ATex., 74 P.2d 439, 98 A.L.R. 
681. 


Ala.—^Birmingham Electric Co. v. 

Bryan, 150 So. 660, 25 Ala.App. 5'56. 
Ark.—Missouri Pac. R. Co. v. Hood, 
131 S.W.2d 615, 198 Ark. 792. 
Cal.—Armstrong v. Kline, 149 P.2d 
445, 64 Cal.App.2d 704. 

Conn.—^Flerberg v. Whitcomb, 177 
A. 185, 119 Conn. 390. 

Ga.—Georgia Power Co. v. Puckett, 
182 S.E. 384, 181 Ga. 386, mandate 
conformed to 182 SvE. 623, 62 Ga. 
App. 127—Malone Freight Lines v. 
Pridmore, 71 S.B.2d 877, 86 Ga. 
App. 578—Atlanta Coca Cola Bot¬ 
tling Co. y. Childers, 5 S.E.2d 388, 
60 Oa.App. 868. 

m.—^Boal v. City of Chicago, 23 N. 

E.2d 237, 301 IlLApp. 536. 

Ky.—Huber & Huber v. Noe’s Adm’x, 
68 S.W.2d 406, 262 Ky. 779. 

Mass.—National Shawmut Bank of 
Boston y. Hallett, 78 N.E.2d 624, 
322 Mass. 596. 

Minn.—^Bocchi v. Karnstedt, 56 N.W. 
2d 628—Tilbury v. Welberg, 55 N. 
W.2d 686—Hill v. Ross, 269 N.W. 
396, 198 Minn. 199. 

Miss.—^Brush v. Laurendine, 150 So. 
818, 168 Miss. 7. 

Mo.—O’Donnell v. St. Louis Public 
Service Co., App., 246 S.W.2d 539— 
Reliable Life Ins. Co. v. Bell, App., 
246 S.W.2d 371—^Brunsklll v. Fara¬ 
bi, App., 181 S.W.2d 549—Jackson 
v. City of Malden, App., 72 S.W.2d 
850. 

Ohio.—^Plas v. Holmes Const. Co., 104 
N.E.2d 689, 167 Ohio St 95. 

Okl.—^McLaughlin v. Union Transp. 

Co., 67 P.2d 868, 177 Okl. 116. 

P€L—Stassun v. Chapin, 188 A. Ill, 
324 Pa. 125. 

R.I.—^Monroe v. Lavimodiere, 167 A 
634, 53 R.I. 500. 

Tenn.—Gray v. State, 236 S.W.2d 20, 
191 Tenn. 526. 

Tex.—^Texas & N. O. R. Co. v. Stur¬ 
geon, 177 S.W.2d 264, 142 Tex. 222 
—^Texas Co. v. Gibson, 116 S.W.2d 
686, 131 Tex. 598—Wagers v. Swil- 
ley, Civ.App., 220 6.W.2d 6T3, re¬ 
fused no reversible error—^Price y. 
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whether or not requested to do so,72 but especially 
when properly requested so to do;78 and it has 
been held that admonitions to the jury should be 
given at once lest they lose force by delayj^ Un¬ 


less the misconduct is so prejudicial that its in¬ 
jurious effect cannot be eradicated, the error in coun¬ 
sel’s misconduct is cured by an admonition to dis¬ 
regard the impropriety,by admonitions cautioning 


Pelton, Civ.App., 199 S.W.2d 249 
—^Hemsell v. Summers, Civ.App., 
188 S.W.2d 865—^Metropolitan Cas¬ 
ualty Ins. Co. V. Woody. Civ.App., 
80 S.W.2d 771, error dismissed— 
Liongr V. Galveston Electric Co., Civ. 
App., 59 S.W.2d 228, error dismiss¬ 
ed—EUndel v. Kindel, Clv.App., 57 
S.W.2d 228—San Antonio Public 
Service Co. v. Smith, Civ.App., 57 
S.W.2d 179, error dismissed. 

Vt.—Duchalne v. Ray, 6 A.2d 28, 
no Vt. 813. 

Wash.—Sumpter v. National Grocery 
Co., 78 P.2d 1087, 194 Wash. 698, 
11$ A.L..R. 1166. 

Wls.—Bailey v. Bach. 44 N.W.2d 
631, 257 Wls. 604. 

64 C.J. p 290 note 11. 

Amhiflruoiui arffumeiLt 

On proper objection to an argument 
which is ambiguous and which could 
reasonably be construed as prejudi¬ 
cial or otherwise objectionable, trial 
court should Instruct Jury not to con¬ 
sider it in its objectionable sense.— 
Thompson v. Clement, Tex.ClvApp., 
202 S.W.2d 841. 

7ft. Ga.—Georgia Power Co. v. Puck¬ 
ett, 182 S.E. 384, 181 Ga. 886, man¬ 
date conformed to 182 S.E. 623, 52 
Ga.App. 127. 

Miss.—Overing v. Skrmetta, 67 So. 
2d 606. 

Tex.—^Davisson v. Eastland County, 
C1V.APP., 6 S.W.2d 782. 

73. Ky.—Horton v. Herndon, 70 S. 

W.2d 976, 254 Ky. 86. 

R.I.—^Monroe v. Lavimodiere, 167 A. 

534, 53 R.I. 500. 

64 C.J. p 291 note 13. 

74i IlL—City of Chicago v. Cunnea, 
160 N.E. 559, 829 HI. 288. 

76. TJ.S.—Carr v. Standard Oil Co., 
(N.J.), CJLN.T., 181 P.2d 16, cer¬ 
tiorari denied 71 S.Ct. 52, 840 U.S. 
821, 95 •L.Ed. 603—Smith v. Phil¬ 
adelphia Transp. Co., C.A.Pa., 173 
P.2d 721, certiorari denied 70 S.Ct. 
63, 388 U.S. 819, 94 U.Ed. 497, and 
Philadelphia Transp. Co. v. Ster¬ 
ner, 70 S.Ct. 63. 888 U.S. 819, 94 
Ii.Ed. 497—^Pasotex Pipe Line Co. 
V. Murray, C.C.A.Tex., 168 F.2d 
661—^Murphy v. Lehigh Val. R. Co., 
C.C.A.N.Y., 1-68 P.2d 481—Acme 
Freight Lines v. Blackmon, O.C.A. 
Ga., 131 F.2d 62—^Dallas Ry. & Ter¬ 
minal Co. V. Sullivan, C.C.A.Tex., 
108 F.2d 581—Ocean Accident & 
Guarantee Corp. v. Penlck & Ford, 
C.O.A.Iowa, 101 F.2d 493—City of 
Wheeling v. John F. Casey Co., C. 
C.A.W.Va., 74 P.2d 794, certiorari 
denied 66 S.Ct. 106, 296 U.S. 593, 
80 L.Ed. 420—Chicago, B. & Q. R. 
Co. V. Kelley, C.C.A.Neb., 74 F.2d 


80—Raymond v. J. R. Watkins Co.. 
D.C.Minn., 88 F.Supp. 932, reversed 
on other grounds, C.A, 184 F.2d 
925—Garrett v. Faust, D.C.Pa., 
9 F.R.D. 482, vacated on other 
grounds, C.A., 183 F.2d 626, cer¬ 
tiorari denied 71 S.Ct. 493, 340 U. 
S. 931, 95 L.Ed. 672, rehearing 
denied 71 S.Ct. 733, 841 U.S. 917, 
95 L.Ed. 1352, rehearing denied 
71 S.Ct. 801, 841 U.S. 938, 95 L. 
Ed. 1362. 

Ala.—Spry v. Pruitt, 54 So. 2d 701, 
256 AJa. 841—^Birmingham Elec. 
Co. V. McQueen, 44 So.2d 698, 253 
Ala. 395—W. M. Smith & Co. v. 
Harris, 42 So.2d 623, 253 Ala. 78— 
Smith V. Reed, 39 So.2d 658, 252 
Ala. 107—^Birmingham Elec. Co. 
V. Latham, 82 So.2d 515, 249 Ala. j 
592—City of Mobile v. Reeves, 31 
So.2d 688, 249 Ala. 488—(Birming¬ 
ham Elec. Co. V. Perkins, 81 So.2d 
640, 249 Ala. 426—Alabama Great 
Southern R. Co. v. Swain, 28 So.2d 
714, 248 Ala. 585—Alabama Gas 
Co. V. Jones, 13 So. 2d 873, 244 Alcu 
418—National Supply Co. ▼. Simp¬ 
son, 182 So. 469, 236 Ala. 869— 
Alabama Fuel & Iron Co. v. Powas- 
ki, 166 So. 782, 232 Ala. 66—Fldel- 
ity-Phenix Fire Ins. Co. of New 
York V. -Murphy, 166 So. 604, 231 
Ala. 680, certiorari denied 57 S.Ct. 
19, 299 U.S. 557, 31 L.Ed. 410— 
Birmingham News Co. v. Payne, 
162 So. 116, 280 Ala. 524—Mobile 
& O. R. Co. V. Williams, 147 So. 
819, 226 Ala. 541, certiorari denied 
64 S.Ct. 71, 290 U.S. 666, 78 L.Bd. 
568—Jefferson County Burial Soc. 
V. Scott, 147 So. 634, 226 Ala. 556 
—Greenwood v. Bailey, 184 So. 286, 
28 Ala.App. 362—^Badger v. Hol- 
lon, 175 So. 700, 27 Ala.App. 534. 

Ariz.—Food Jobbers, Inc. v. Ellis, 
261 P,2d 661, 76 Ariz. 49. 

Ark.—^Briley v. White, 198 S.W.2d 
326, 209 Ark. 941—Ocker v. Nix, 155 
S.W.2d 68, 202 Ark, 1064r—Missouri 
Pac. R. Co. V. Hood, 181 S.W.2d 
615, 198 Ark. 792—Arkansas Mo¬ 
tor Coaches v. Williams, 116 B.W. 
2d 585, 196 Ark. 48—^Manhattan 
Const. Co. V. Atkisson, 88 S.W.2d 
819, 191 Ark. 920—Coca-Cola Bot¬ 
tling Co. of Arkansas v. Eudy, 88 
S.W.2d 63, 191 Ark. 877. 

Cal.—^Metropolitan Water List, of 
Southern Cal. v. Adams, 116 P.2d 
7, motion denied 122 P.2d 257, 19 
Cal.2d 463—Albaugh v. Mt. Sh^ta 
Power Oorp., 78 P.2d 217, 9 Cal.2d 
751—WincheU v. Lorenzen, App., 
267 P,2d 398—Viera v. Gordon, 248 
P.2d 981, 118 Cal.App.2d 700-^erm 
V. City and County of San Francis¬ 
co, 222 P.2d 122, 99 Cal.App.2d 404 

'—Jonte V.'Key Syst^ 201 P.2d 
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562, 89 Cal.App.2d 654—Thompson 
V. Hickman, 200 P.2d 893, 89 Cal. 
App.2d 856—Paul v. Key System, 
180 P.2d 940, 80 Cal.App.2d 21— 
Foerster v. Direito, 170 P.2d 986, 
75 CalALpp.2d 323—^Lagomarsino v. 
Market St. Ry. Co., 168 P.2d 982, 
69 Cal.App.2d 388—Miller v. Pacific 
Constructors, 157 P.2d 57, 68 Cal. 
App.2d 529—Graham v. Griffin, 151 
P.2d 879, 66 Cal.App.2d 116—Shriv- 
er V. Silva, 161 P.2d 628, 65 Cal. 
App.2d 763—Yoimg v. Tassop, 118 
P.2d 371. 47 Cal.App.2d 567—Spear 
V. Leuenberger, 112 P.2d 43, 44 Cal. 
App.2d 236—Wills v. J. J. New¬ 
berry Co., Ill P.2d 346, 43 Cal.App. 
2d 595—Gillette v. City and Coimty 
of San Francisco, 107 P.2d 627, 41 
Cal.App.2d 768—WUmot v. Golden 
Gate Inv. Co., 107 P.2d 268, 41 Cal. 
App.2d 664—Scott V. Sheedy, 102 P. 
2d 575, 39 Cal.App.2d 96—Smith v. 
Schwartz, 96 P.2d 816, 35 Cal.App. 
2d 659—House v. Pacific Greyhound 
Lines, 95 P.2d 465, 85 Cal.App.2d 
836—Oswald v. H. G. Chaffee Ware¬ 
house Co., 84 P.2d 164, 29 CalJV.pp. 
2d 233—McCullough v. Langer, 78 
P.2d 649, 28 Cal.App.2d 610—Mar¬ 
tin V. Postal Union Life Ins. Co., 
61 P.2d 333, 16 Cal.App.2d 570— 
Downing v. Southern Pac. Co., 59 
P.2d 678, 16 Cal.App.2d 246—Adri¬ 
an V. Gusrette, 58 P.2d 988, 14 Cal. 
App.2d 493—Lafferty v. Market St. 
Ry. Co., 46 P.2d 996, 7 Cal.App.2d 
698—WiUoughby v. Zylstra, 42 P. 
2d 685, 5 CaLApp.2d 297—BGasklns 

V. Southern Pac. Co., 39 P.2d 895, 

8 Cal.App.2d 177—Gaumnitz v. In¬ 
demnity Ins. Co. of North America, 
87 P.2d 712, 2 Cal.Appw2d 184—Al¬ 
berts V. Lsrtle, 87 P.2d 706, 1 Cal. 
App. 2d 682—Waterbury v. Elysian 
Spring Water Co., 83 P.2d 1048, 189 
Cal.App. 355—Shannon v. Mt. Eden 
Nursery Co., 25 P.2d 849, 184 Cai. 
App. 591. 

Conn.—Falzone v. Gruner, 45 A. 2d 
163, 182 Conn. 416—Zatkin v. Wa¬ 
terbury Wrecking Co., 21 A.2d 924, 
128 Conn. 280—Lucas v. South Nor¬ 
walk Trust Co., 184 A. 167, 121 
Conn. 201—^Petrelli v. City of New 
Bta,ven, 163 A. 769, 116 Conn. 144. 
Del.—^Blatz v. Wilson, 170 A. 808, 5 

W. W.Harr. 546. 

D.C.—^Behrman v. Sims, 157 F.2d 862, 
81 U.S.App.D.C. 303—Gasque v. 
■Saidman, Mun.App., 44 A.2d 537— 
Meyer v. Capital Transit Co., Mun. 
App., 32 A.2d 392. 

Fla.—Carls Markets, Inc. v. Meyer, 
69 So.2d 789—Florida Power & 
Light Co. V. Bridgeman, 182 So. 
911,133 Fla. 195—^Baggett v. Davis, 
169 So. 372,124 Fla. 70L 
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Ga.—Smith v. Abercrombie, 78 G.E. 
2d 826. 89 GcuApp. 129-^. W. Starr 
& Sons Lumber Co. v. York, 78 S. 
£3.2d 429, 89 Ga.App. 22-^alone 
Freight Lines v. Pridmore, 71 S.B. 
2d 877, 86 Ga.App. 678—Local 

Trademarks v. Chupp, 61 6.E.2d 
S42. 82 Ga.App. 618—^Hotel Demp¬ 
sey Co. V. Miller. 58 S.B.2d 475, 81 
Ga.App. 283—Caldwell ▼. Brown, 67 
S.E.2d 618, 80 Ga.App. 858—Car- 
roll V. Hill, 56 S.E.2d 821. 80 Ga. 
App. 578—^Milwaukee Mechanics 
Ins. Co. Y. Davis. 52 S.E.2d 648. 
79 Ga.App. 70—United Motor 
Freight Terminal Co. v. Hixon, 51 
S.E.2d 679, 78 Ga.App. 638—Sim¬ 
mons Co. V. Hardin, 48 S.E.2d '653, 
75 GeuApp. 420—^Yellow Cab Co. v. 
Adams, 81 S.E.2d 195, 71 Ga.App. 
404—Home v. Neill, 29 S.E.2d 276, 
70 Ga.App. 602, followed in 29 S. 
E.2d 280, 70 Ga.App. 610—Black & 
White Cab Co. v. Clark, 19 S.E.2d 
570, 67 Ga.App. 170—^Blue's Truck 
Line y. Harwell, 200 S.E. 500, 59 
Ga.App. 805—Snelllngs v. Hickey, 
197 S.E. 44, 67 GaApp. 836—City 
Council of Augusta v. Hamilton, 
194 S.E. 244, 56 Ga.App. 859— 
Simmons v. Williamson, 188 S.E. 
362, 54 Ga.App. 559—A. G. Boone 
Co. V. Owens, 187 S.E. 899, 64 Ga 
App. 879—Trammell v. Atlanta 
Coach Co., 181 S.E. 315, 51 GaApp. 
705—City of Atlanta v. Blackmon, 
179 S.E. 842, 51 GaApp. 165—Fick- 
len Y. Watkins, 176 S.E. 542. 49 Ga 
App. 779—Southern Ry. Co. v. Tu¬ 
dor, 168 S.E. 98, 46 GaApp. 563. 

Idaho.—^Towne v. Northwestern Mut. 
Life Ins. Co. of Milwaukee, Wis., 
70 P.2d 364, 58 Idaho 83. 

HI. —Wlntersteen v. National Cooper¬ 
age Sc Woodenware Co., 197 N.E. 
678, 361 Ill. 96—Martin v. Central 
Engineering Co., 113 N.E.2d 573, 
350 Ill.App. 589—'Columbia Cas. 
Co. V. Edwards, 87 N.E,2d 320, 338 
Ill. App. 300—O'Brien v. Chicago & 
N.W. Ry. Co., 68 N.E.2d 638, 329 
HI.App. 382—Szalacha y. Lands¬ 
man, 60 N.E.2d 643, 325 Ill.App. 691 
—Kaplan v. Stevens Hotel Corp., 
54 N.E.2d 645, 322 IlLApp. 697— 
Miller V. Odell, 28 N.E.2d 581, 306 
llLApp. 296—Crowley v. Bugg, 10 
N.E.2d 678, 292 Ill.App. 210. 

Ind.—Powell V. Ellis, 105 N.B.2d 348, 
122 Ind.App. 700—^Montgomery 
Ward Sc Co. v. Wooley, 94 N.E.2d 
577, 121 Ind.App. 60—^Freeman v. 
Grand Trunk Western R. Co., 61 
N.E.2d 375, 114 Ind.App. 356— 
King Y. Ransburg, 39 N.E.2d 822, 
111 Ind.App. 528, rehearing denied 
40 N.E.2d 999, 111 IndLApp. 523— 
Anthoulis Y. Patiniotis, 27 N.E.2d 
375, 108 lnd.App. 130—^Indianapolis 
Bys. Y. Boyer, 26 N.E.2d 62, 108 
Ind.App. 161—^Pennsylvania Ice Sc 
Coal Co. Y. Elischer, 21 N.E.2d 436, 
106 Ind.App. 613—^McDonald v. 
Swanson, 1 N.E.2d 684, 103 Ind.App. 
1.71—American Surety Co. of New 


York v. Jay Lodge No. 87, F. & A 

M. , 196 N.E. 856, 102 Ind.App. 
82. 

lowsu—West Branch State Bank v. 
Farmers Union Exchange, 268 N. 
W; 166, 221 Iowa 1382—Stingley v. 
Crawford, 358 N.W. 316, 219 Iowa 
509—Justls Y. Union Mut. Casualty 
Co.. 267 N.W. 581, 219 Iowa 218— 
Henrlksen v. Crandic Stages, 246 

N. W. 913, 216 Iowa 643. 

Kan.—^Atkinson v. Wiard, 109 P.2d 
160, 153 Kan. 96—Seely v. Board 
of Public Utilities of Kansas City, 
67 P.2d 471, 148 Kan. 966. 

Ky.—Mahan v. Able, 251 S.W.2d 994 
—^Elliott v. Drury's Adm'x, 219 
S.W.2d 8. 809 Ky. 814—Dennert v. 
Dee, 216 S.W.2d 675, 308 Ky. 687 
—^Thomas v. Smith, 196 S.W.2d 
274, 302 Ky. 636—Hollis v. Bourne, 
167 S.W.2d 60, 292 Ky. 678—Brink 
v. Kennedy, 161 S.W.2d 68, 286 
Ky. 566—Louisville Trust Co. v. 
Heimbuecher, 66 S.W.2d 96, 252 Ky. 
217—^Prudential Ins. Co. of Ameri¬ 
ca Y. Downs, 64 S.W.2d 902, 251 
Ky. 208—^McGraw v. Ayers, 68 S. 
W.2d 378, 248 Ky. 166. 

Md.—Wolfe v. State, for Use of 
Brown, 194 A 832, 173 Md. 103. 
Mass.—Hovanesian v. Boyajian, 4 N. 

E.2d 1006, 296 Mass. 165. 

Mich.—'McDaniel v. Hancock, 43 N.W. 
2d 68, 328 Mich. 78—Gleason v. 
Hanadn, 13 N.W.2d 196, 308 Mich. 
31—Lucy v. Dowd, 281 N.W. 314, 
286 Mich. 630—Saums v. Parfet, 
258 N.W. 235, 270 Mich. 165—Pe¬ 
ters V. Wurzburg, 255 N.W. 316, 
267 Mich. 46—De Haan v. Winter, 
261 N.W. 391, 265 Mich. 101. 

Minn.—^Koenigs v. Thome, 31 N.W. 
2d 634, 226 Minn. 14—Marcum v. 
Clover Leaf Creamery Co., 30 N.W. 
2d 24, 225 Minn. 139—^Murphy v. 
Barlow Realty Co., 7 N.W.2d 684, 
214 Minn. 64—Symons v. Great 
Northern Ry. Co., 293 N.W. 303, 
208 Minn. 240—^Raymond v. Kai¬ 
ser, 283 N.W. 119, 204 Minn. 220— 
Santee v. Haggart Const. Co., 278 
N.W. 520, 202 Minn. 361—Schaed- 
ler Y. New York Life Ins. Co., 276 
N.W, 235, 201 Minn. 327. 

Miss.—Crosby Lumber & Manufac¬ 
turing Co. Y. Durham, 179 So. 285, 
181 Miss. 559, suggestion of error 
overruled 179 So. 854, 181 Miss. 559 
—^Teche Lines v. Keller, 165 So. 
303, 174 Miss. 527—^Brush v. Ijau- 
rendine, 160 So. 818, 168 Miss. 7. 
Mo.—Stutte Y. Brodtrick, 269 S.W.2d 
820—Glenn v. City of Springfield, 
254 S.W.2d 632—Williams v. 

Thompson, 261 SsW.2d 89—Warning 
Y. Thompson, 249 8.W.2d 335, 30 
A.L.R.2d 1176—Carver v. Missouri- 
Kansas-Texas R. Co., 245 S.W.2d 
96, 362 Mo. 897—Dwinell v. Thomp¬ 
son, 243 S.W.2d 988—McGinley v. 
St. Louis Public Service Co., 239 
S.W.2d 821—^Welch v. Thompson, 
210 S.W.2d 79, 357 Mo. 703—Holtz 
V. Daniel Hamm Drayage <00., 209 
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8.W.2d 882, 367 Mo. 538—SoUen- 
berger v. Kansas City Public Serv¬ 
ice Co., 202 S.W.2d 25, 366 Mo. 
464—Fisher v. Ozark Milk Service, 
201 S.W.2d 305, 856 Mo. 95— 

Greenan v. Emerson Elec. Mfg. Co., 
191 S.W.2d 646, 354 Mo. 781—Lank¬ 
ford v. Thompson, 189 S.W.2d 217, 
354 Mo. 220—Baker v. EAnsas City 
Public Service Co., 183 S.W.2d 878, 
363 Mo. 626—Kelley v. Illinois Cent. 
R. Co., 177 S.W.2d 435, 352 Mo. 
301, certiorari denied 64 S.Ct. 1055, 
822 U.S. 788, 88 L.Bd. 1572—Ponk 
v. Francis, 174 S.W.2d 840, 861 
Mo. 1053—State ex rel. and to Use 
of Donelon v. Deuser, 134 S.W.2d 
132, 345 Mo. 628—^Aly v. Terminal 

R. Ass'n of St. Louis, 119 S.W.2d 
863, 342 Mo. 1116, certiorari denied 
Terminal R. Ass'n of St. Louis v. 
Aly, 59 S.Ct 261, 305 U.S. 655, 83 
L.Ed. 424—^Edwards v. Woods, 119 

S. W.2d 859, 342 Mo. 1097—Rou- 

chene v. Gamble Const. Co., 89 S. 
AV.2d 68, 338 JMo. 123*—Jones y. 
Kansas City, 76 S.W.2d 340—Leln- 
gang Y. Geller, Ward SC Hhsner 
Hardware Co., 73 S.W,2d 266, 335 
Mo. ‘649—Cordray v. City of Brook¬ 
field, 65 S.W.2d 938, 334 Mo. 249— 
McSkimming v. St. Louis Public 
Service Co., App., 257 S.W.2d 176— 
Tyler v. Kansas City Public Serv¬ 
ice Co., App., 266 S.W.2d 668— 
American Displays v. E. T. Swiney 
Motors, App., 240 S.W.2d 732— 
Montana v. Nenert, App., 226 S.W. 
2d 394—Wood V. Claussen, App., 
207 S.W.2d 802—^Brunskill v. Fara¬ 
bi, App., 181 S.W.2d 649—White 
V. Teague, App., 177 S.W.2d 617, 
afiirmed 182 S.W.2d 288, 353 Mo. 
247—Wolf son V. Baltimore Bank of 
Kansas City, App., 157 S.W.2d 660 
—Hillis v. Rice, App., 161 S.W.2d 
717—Killam v. Travelers Protective 
Ass'n of America, App., 127 S.W. 
2d 772—^Haile v. Metropolitan Life 
Ins. Co., App., 96 S.W.2d 628— 
Grisham v. Freewald, 96 S.W.2d 
349, 230 Mo.App. 1203, opinion 

quashed on other grounds State ex 
rel. Grisham v. Allen, 124 S.W.2d 
1080, 344 Mo. 66, mandate conform¬ 
ed to Grisham v. SYeewald, App., 
130 S.W.2d 668—Abert v. Metro- 
poUtan Life Ins. Co., App., 95 S^W. 
2d 343—^Brown v. Terminal R. R. 
Ass’n of St Louis, App., 85 S.W.2d 
226, certiorari quashed State ex 
rel. Terminal Ass'n of St Louis v. 
Hostetter, 119 S.W.2d 208, 842 Mo. 
859—Garnett v. S. S. Kresge Co., 
App., 86 S.W.2d 157—^Langeneckert 
v. St Louis Sulphur SC Chemical 
Co., App., 65 S.W.2d 648—^Drake- 
smith V. Ryan, App., 67 S.W.2d 727. 

Mont.—Larson v. Great Falls City 
Lines, 178 P.2d 410, 119 Mont 593 
—Stevens v. City of Butte, 85 P.2d 
839, 107 Mont 864. 

Neb.—^Reinsch v. Pacific Mut Life 
Ins. Co. of Cal., 299 N.W. 682, 140 
Neb. 225—Noel National Union 
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Fire Ins. Co. of Pittsburg, Pa., 248 
N.W. 86, 124 Neb. 734, followed In 
248 N.W. 88, 124 Neb. 740. 

N.H.—^Russell v. First Nat. Stores, 79 
A.2d 578, 96 N.H. 471—Richards v. 
Miller North Broad Tra^it Co., 74 
A.2d 552, 96 N.H. 272—Aheam v. 
Roux, 69 A.2d 701, 96 N.H. 71— 
White Mountain Nat. Bank v. Mal¬ 
loy, 87 A.2d 785, 98 N.H. 197— 
Berounsky v. Ogden, 21 A.2d 888, 
91 N.H. 424—^Davideon v. Maine & 
New Hampshire Granite Corp., 8 A. 
2d 106, 89 N.H. 585. 

N.J.—^Melone v. Jersey Cent. Power 
& Light Co., KW A.2d 615, 80 N.J. 
Super. 95—^Hastings v. Fort Lee 
Operating Co., 182 A. 871, 116 N.J. 
Law 87—Constantine v. Delaware, 
L. & W. R. Co., 172 A. 803, 12 N. 
J.Misc. 518. 

N.Y.—^Holly V. Verrastro, 117 N.T.S. 
2d 246, 280 App.Dlv. 1024—Lam- 
mes V, Beaty, 48 N.T.S.2d 662, 267 
App.Div. 1039, followed in 48 N.Y. 
S.2d 668, 267 App.Div. 1039—Ver- 
gano V. City of New York, 128 N. 
Y.S.2d 705. 

N.C.—^Hamilton v. Henry, 80 S.B.2d 
485, 289 N.C. 664—^Blarpf v. Adams, 
74 S.B.2d 825, 237 N.C. 106—Yost 

V. Hall, 64 S.B.2d 554, 233 N.C. 
463. 

N.D.—^Ferderer y. Northern Pac. Ry. 
Co., 42 N.W.2d 216, 77 N.D. 169— 
Myers v. Hagert Const. Co., 23 N. 

W. 2d 29, 74 N.D. 435. 

Ohio.—Golamb v. Layton, 95 N.B.2d 
681, 154 Ohio St 305—^Ransom v. 
Feeney, 76 N.B.2d 908, 81 Ohio 
App. 7—^Thomas v. F. & R. Laza¬ 
rus & Co., App., 57 N.B.2d 103. 
Okl.—Oklahoma Transp. Co. v. Phil¬ 
lips, 265 P.2d 467—Hazelrigg 

Trucking Co. v. Duvall, 261 P.2d 
204—^Magnolia Petroleum Co. v. 
Sutton, 257 P.2d 307, 208 Okl. 488 
—Stanolind Oil & Gas Co. v. Jam¬ 
ison, 227 P.2d 404, 204 Okl. 98, 28 
A.L.R.2d 1141—City of Tulsa v. 
Macura, 100 P.2d 269, 186 OkL 674 
—^Huffman v. Huffman, 31 P.2d 
576, 168 Okl. 89—^Prudential Ins. 
Co. of America v. Tidwell, 21 P. 
2d 28, 163 OkL 89—Mid-Continent 
Petroleum Corporation v. Lunger, 
18 P.2d 647, 161 Okl. 266. 

Or.—Walker v. Penner, 227 P.2d 316, 
190 Or. 542—^Poulsen v. Johnson, 
186 P.2d 621, 182 Or. 297—Bratt 
V. Smith, 175 P.2d 444, 180 Or. 50 
—Lane y. Hatfield, 148 P.2d 230, 
173 Or. 79—Corpus Juris dted iu 
Haltom y. Fellows, 73 P.2d 680, 
685, 157 Or. 514. 

Pa.—^Menarde y. Philadelphia 

Transp. Co., 108 A.2d 681, 876 Pa. 
497—^McCUntock y. Pittsburgh 

Rys. Co., 92 A.2d 185, 871 Pa. 540 
—^Public Nat Bank & Trust Co. 
of Houston y. Enameled Metals 
Co., 188 A. 148, 824 Pa. 186—Stas- 
sun y. Chapin, 188 A. Ill, 824 Pa. 
125—^House y. Brant, 185 A. 628, 
328 Pa. 68—Sperry y. White Star 


Lines, 172 A. 646, 815 Pa. 361— 
Maxwell y. Castlello, 197 A. 536, 
130 Pa.Super. 390—Ruttenberg y. 
Fire Ass*n of Philadephia, 186 A. 
194, 122 Pa.Super. 863—Valicenti 
y. Central Motors, 174 A. 799, 115 
PcuSuper. 74—Woodring v. City of 
Easton, 164 A. 921, 108 Pa.Super. 
481—Wagner v. Boltz, 55 Pa.Dist 
& Co. 279—^Fuhrman y. Murray, 
Com.Pl., 52 Lanc.L.Rey. 11—War- 
drop y. Corblsell, Com.PL, 16 
Northumb.Leg.J. 96. 

R. L—^York y. Ventilato, 94 A.2d 820 
—Horaho y. Wanelik, 184 A. 828, 
66 R.L 193, reargiiment denied 185 
A. 256, 56 R.I. 264. 

S. C.—^Ete.selden y. Atlantic Coast 
Line R. Co., 58 S.E.2d 60, 214 S.C. 
410, certiorari denied 70 S.Ct 78, 
338 U.S. 825, 94 L.Ed. 501—Mc- 
Crae y. McCoy, 50 SJS.2d 408, 214 
S.C. 343—Porter y. Mullins, 17 S. 
E.2d 684, 198 S.C. 326—Cox y. 
American Oil Co., 191 S.E. 704, 188 
S.a 519. 

Tenn.—Claiborne y. Solomon, 216 S. 
W.2d 389, 187 Tenn. 684-^. Ayery 
Bryan, Inc. y. Hubbard, 225 S.W. 
2d 282, 82 Tenn-App. 648—Yellow 
Bus Line y. Brenner, 218 S.W.2d 
626, 81 Tenn.App. 209—Mason y. 
James, 89 S.W.2d 910, 19 Tenn. 
App. 479—Gulf Refining Co. y. 
Frazier, 16 Tenn.App. 662. 

Tex.—^Bast Tex Motor Freight Lines 
y. Sterrett 236 S.W.2d 776, 150 
Tex 12—Fambrough y. Wagley, 
169 S.W.2d 478, 140 Tex 677— 
Missouri, £. & T. R. Co. of Tex y. 
McKinney, 145 S.W.2d 1081, 136 
Tex 75—Campbell y. Paschall, 121 
S.W.2d 593, 182 Tex 226—Hobbs 
y, Slayton, Ciy.App., 265 S.W.2d 
838, error refused no reyersible er- 
ror—^Larson y. Mlssouri-EZansas- 
Texas R. Co. of Tex, Ciy.App., 254 
S.W.2d 215, refused no reversible 
error—^Texas Emp. Ins. Ass'n y. 
Thames, Ciy.App., 252 S.W.2d 228, 
error refused no reversible error— 
Sunset Motor Lines y. Blasingame, 
Ciy.App., 245 S.W.2d 288, error 
granted—Dallas Ry. & Terminal 
Co. y. Baughman, Ciy.App., 248 S. 
W.2d 238—^Mlnyard y. Kennedy, 
Cly.App., 241 S.W.2d 767, refused 
no reversible error—Home Ins. Co. 
of N. Y. V. Dacus, Cly.App., 289 S. 
W.2d 182—Tripp v. Watson, Clv. 
App., 285 S.W.2d 677, error re¬ 
fused no reversible error—Texas 
Indem. Ins. Co. y. Halliburton, | 
Ciy.App., 236 S.W.2d 499, error re¬ 
fused no reversible error—Kahn v. 
Green, CivJ^pp., 234 S.W.2d 181— 
Kimbell v. NoeL Civ.App., 228 S. 
W.2d 980, refused no reversible er¬ 
ror—^Rowe v. Liles, Civ.App., 226 
S.W.2d 268, refused no reversible 
error—^Burrow v. Davis, Civ.App., 
226 S.W.2d 199, refused no reversi¬ 
ble error—Davis v. Shafer, Civ. 
App., 222 S.W.2d 145, refused no 
reversible error—Cannady v. Dal- 
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las Ry. Terminal Co., Clv.App., 
219 S.W.2d 816—Jaaues v. Ellis, 
ClvA-pp., 219 S.W.2d 104—Crain v. 
West Tex Utilities Co., Clv.App., 
218 S.W.2d 512, refused no reversi¬ 
ble error—Texon. Drilling Co. v. 
Elliif. CivJ^pp., 216 S.W.2d 824, re¬ 
fused no reyersible error—^Loughry 
v. Hodges, CivA.pp., 215 S.W.2d 
669, refused no reversible error— 
Williams v. Merchants E!ast Motor 
Lines, Civ.App., 214 S.W.2d 307— 
Fauth y. First Nat. Bank of Gran- 
bury, Civ.App., 214 S.W.2d 168— 
American Nat. Ins. Co. v. Fergu¬ 
son, Civ.App., 209 S.W.2d 797, re¬ 
fused no reversible error—^Brown 
v. O'Meara, Civ.App., 206 S.W.2d 
122, error refused no reversible er¬ 
ror—American Cas. & Life Co. v. 
Guerlnger, ClvApp., 205 S.W.2d 
428—Dallas Ry. & Terminal Co. v. 
Bishop. Civ.App., 208 S.W.2d 651, 
error refused no reversible error— 
Employers Mut. Liability Ins. Co. 
y. Norman, Clv.App., 201 S.W.2d 
620, error refused no reversible er¬ 
ror—^Page v. Hancock, Civ.App., 
200 S.W.2d 421, error refused no 
reyersible error—Air Line Motor 
Coaches v. Owens, Civ.App., 199 S. 
W.2d 802, refused no reversible er¬ 
ror—White Cabs v. Moore, Civ. 
App., 199 S.W.2d 202, reversed on 
other grounds 203 S.W.2d 200, 146 
Tex 101—^Younger Bros. v. Ma¬ 
rino, Ciy.App., 198 S.W.2d 109, re¬ 
fused no reversible error—City of 
Dallas y. Mitchell, Ciy.App., 197 S. 
W.2d 686, error refused no revers¬ 
ible error—^Howard v. Sears, Civ. 
App., 196 S.W.2d 105—Coleman v. 
Cook, CivA-PP., 195 S.W.2d 1020— 
Self y. Becker, ClvApp., 195 S.W. 
2d 701, error refused no reversible 
error—Alpine Tel. Corp. y. McCall, 
CivApp., 195 S.W.2d 586, error 
refused no reversible error—Pe¬ 
ters y. Brookshire, Civ.App., 195 S. 
W.2d 181, error refused no reversi¬ 
ble error—El Paso City . Lines v. 
Prieto, Civ App., 191 S.W.2d 59— 
Shaw v. Porter, CivApp., 190 S.W. 
2d 896, refused for want of merit 
—^Traders & General Ins. Co. v. 
LitUe, CivApp., 188 S,W.2d 786, 
refused for want of merit—Gulf, 
C. & S. F. Ry. Co. y. Bouchillon, 
CivApp., 186 S.W.2d 1006, refused 
for want of merit—Airline Motor 
Coaches v. McCormick, CivApp., 
186 S.W.2d 689—Airline Motor 
Coaches v. Bennett, CivApp., 184 
S.W.2d 524, reversed' on other 
grounds 187 S.W.2d 982, 144 Tex 
36—Johnson v. Willoughby, Clv. 
App., 183 S.W.2d 201, error re¬ 
fused—Superior Lloyds of Amer¬ 
ica y. Foxworth, CivApp., 178 S. 
W.2d 724, error refused—Loyd v. 
Herrington, Cly.App., 178 S.W.2d 
694, reversed on other grounds 182 
S.W.2d 1008, 143 Tex 185—Texas 
& N. O. R. Co. y. Sturgeon, Civ. 
App., 177 R.W.ld 849, reversed on 
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other grounds 177 S.W.2d 264, 142 
Tex. 222—^Ruebeck v. Hunt, Civ. 
App., 171 S.W.2d 895, affirmed 176 
S.W.2d 738, 142 Tex. 167, 160 A.Ii. 

R. 776—Crow v. Levine, Civ^App., 
166 S.W.2d 117, error refused— 
Henwood v. Richardson, Civ^pp., 
168 S.W.2d 266, error refused— 
Dodd V. Burketi Civ.App., 160 S. 
W.2d 1016, error refused—City of 
Austin V. Howard, Civ.App., 168 S. 
W.2d 666, error refused—^Younger 
Bros. V. Ross, Civ.App., 151 S.W. 
2d 621, error dismissed—^Burton v. 
KlrbyvUle State Bank of Kirby- 
ville, Clv.App., 149 S.W.2d 1096, 
error dismissed, judgment correct 
—Cage V. Nueces County, Civ. 
App., 149 S.W.2d 190, error dis¬ 
missed—Carson v. Amberson, Civ. 
App., 148 S.W.2d 972, error dis¬ 
missed, Judgment correct—General 
Exchange Ins. Corp. v. Arnold, 
Clv.App., 146 S.W.2d 781—Classen 
V. Benfer, CivJ^pp., 144 S.W.2d 
633, error dismissed, judgment 
correct—^Federal Underwriters Ex¬ 
change V. Blckham, Civ.App., 136 

S. W.2d 880, affirmed 167 S.W.2d 
366, 138 Tex. 128—^Younger Bros. 
V. Moore, Clv.App., 135 S.W.2d 780, 
error dismissed, judgment correct 
—Wright Titus, Inc., v. Swafford, 
Civ.App., 133 S.W.2d 287—Walker 
V. Koger, Clv.App., 131 S.W.2d 
1074, error dismissed, judgment 
correct—Jackson v. Edmondson, 
Civ.App., 129 S.W.2d 369, reversed 
on other groimds 161 S.W.2d 794, 
136 Tex. 405—^Texas Employers’ 
Ins. Ass'n v. Crosby, Civ.App., 123 
S.W.2d 743—^MacFadden Publica/- 
tions V, WUson, Clv.App., 121 S.W. 
2d 430, error refused—Joplin v. 
South Texas Coaches, Civ.App., 
119 S.W.2d 1060—Southern Under¬ 
writers V. Weddle, Civ.App., 118 i 
S.W.2d 1008, error dismissed by | 
agreement—^Texas & P. Ry. Co. v. 
Smith, CivApp., 116 S.W.2d 1238, 
error dismissed—First States Life 
Co. V. Mote, C1V.APP., 110 S.W,2d 
691—Gulf Casualty Co. v. Fields, 
CivApp., 107 S.W.2d 661, error 
dismissed—Texas & P. Ry. Co. v. 
Gillette, Civ.App., 100 S.W.2d 170, 
error ffismlssed—^Tennessee Dair¬ 
ies V. Seibenhausen, CivApp., 99 
S.W.2d 323, error dismissed— 
Seinsheimer v. Burkhart, Clv.App., 
98 S.W.2d 1231, modified on other 
grounds 122 S.W.2d 1063, 132 Tex. 
836—^American Nait Ins. Cb. v. 
Hammond, CivApp., 91 S.W.2d 432, 
error dismissed—^Maryland Casual¬ 
ty Co. V. HiU, CivApp., 91 S.W.2d 
391, error dismissed—Maniatis v. 
Texas Mut. Life Ins. Co., CivApp., 
90 S.W.2d 936—Yellow Cab Co. v. 
Treadwell, Civ.App., 87 S.W.2d 276, 
error dismissed—Connecticut Gen¬ 
eral Life Ins. Co. v. Dent, Civ.App., 
84 S.W.2d 260, error dismissed— 
Texas & N. O. R. Co. v. McGinnis, 
CivApp., 81 S.W.2d 200, afilrmed 


109 S.W.2d 160, 130 Tex. 338—The 
Praetorians v. Thompson, Clv.App., 
79 S.W.2d 886, error dismissed— 
Barnhart Mercantile Co. v. Bengel, 
Civ.App., 77 S.W.2d 296—^Lancaster 

V. Texas & N. O. R. Co.. Civ.App., 72 
S.W.2d 326—^Leonard Bros. v. 
Newton, Civ.App.. 71 S.W.2d 613, 
error dismissed 101 S.W.2d 223, 
129 Tex. 1—Independent Life Ins. 
Co. V. Hogue. Civ.App., 70 S.W. 2d 
629, error dismissed—City of San 
Antonio v. Zogheib, Civ.App., 70 S. 

W. 2d 338, reversed on other 
grounds 101 S.W.2d 639, 129 Tex. 
141—South Texas Cotton Oil Co. 
V. Baugh, Civ.App., 68 S.W.2d 639 
—Southland-Greyhound Lines v. 
Gotten, Civ.App., 65 S.W.2d 1066, 
reversed on other grounds 91 S.W. 
2d 326. 126 Tex. 696—Morris v. 
Sanders, Civ.App., 66 S.W.2d 694. 

Utah.—Galarowlcz v. Ward, 230 P. 
2d 676—Braddock by Smith v. Pa¬ 
cific Woodmen Life Ass’n, 64 P.2d 
1189, 89 Utah 76, rehearing denied 
and modified on other grounds 58 
P.2d 765, 89 Utah 92. 

Vt.—^Morrill v. Charles Blanch! & 
Sons, 176 A 416, 107 Vt 80. 

Va.—^MacGregor v. Bradshaw, 71 S. 
E.2d 361. 193 Ya. 787—Norfolk 
Southern Ry. Co. v. Harris, 59 S.E. 
2d 110, 190 Va. 966—Cape Charles 
Plying Service v. Nottingham, 47 
S.B.2d 640, 187 Va. 444—Virginia 
State Fair Ass’n v. Burton, 28 S.E. 
2d 716, 182 Va. 366—Third Buck¬ 
ingham Community v. Anderson, 
17 S.B.2d 433, 178 Va. 478—Miller 

V. Jones, 6 S.B,2d 607, 174 Va. 336. 
Wash.—^Rowe v. Dixon, 196 P.2d 327, 

81 Wash,2d 173^—O’Neil v. Cramp- 
ton, 140 P.2d 308, 18 Wash,2d 679 
— Cook V. General Dry Kiln Co., 
38 P.2d 349, 179 Wash. 661—Mc¬ 
Donough V. Pacific S. S. Co., 16 P. 
2d 1062, 170 Wash. 668. 

W.Va.—^La Bris v. Western Nat 
Ins. Co., 69 S.B.2d 236, 133 W.Va. 
731—Fleming v. Nay, 200 S.E. 577, 
120 W.Va. 626—Scales v. Majestic 
Steam Laundry, 171 S.E. 899, 144 

W. Va. 366—^Black v. Peerless Elite 
Laundry Co., 169 S.B. 447, 118 W. 
Va. 828. 

Wis.—Voss V. Metropolitan Cas. Ins. 
Co., 68 N.W.2d 96, 266 Wis. 160— 
Konlecko v. Huffman, 61 N.W.2d 
880, 265 Wis. 79—Juneau Store Co. 
V. Badger Mut Fire Ins. Co., 267 
N.W. 144, 216 Wis. 342. 

64 C.J. p 291 note 16. 

Prejudicial misconduct not cured by 
admonition to jury see infra § 202. 

Ihiproper reference to Insurance held 
cured 

U.S.—Smith V, Town of Orangetown, 
C.C.AN.Y., 150 P.2d 782, certiorari 
denied 66 S.Ct 171, 826 U.S. 767, 
90 L.Ed. 462. 

Ala.—Wagnon v. Patterson, 70 So.2d 
244—Hiller v. Goodwin. 66 So.2d 
162, 258 Ala. 700—Crotwell v. Cow- 
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an, 184 So. 196, 236 Ala. 678—^Har¬ 
gett V. Rhoads, App., 70 So.2d 820. 
Ark.—^Adams v. Summers, 263 S.W. 
2d 711—^Malco Theatres v. McLain, 
177 S.W.2d 46, 196 Ark. 188—Jolly 
V. Smith, 66 S.W.2d 908, 188 Ark. 
446. 

Cal.—^Ebitfield V. Levy Bros., 117 P. 
2d 841, 18 Cal.2d 798—Mize v. 
Davy, 166 P.2d 26, 72 Cai.App.2d 
607—Ades v. Brush, 162 P.2d 619, 
66 Cal.App.2d 436—Shriver v. Sil¬ 
va, 161 P.2d 528, 66 Cal.App.2d 
763. 

D.C.—^Paxson v. Davis, 65 P.2d 492, 
62 App.D.C. 146, certiorari denied 
64 S.Ct 61 (two cases), 290 U.S. 
643, 78 L.Ed. 668. 

Ga—^A. G. Boone Co. v. Owens, 187 
S.E. 899, 64 GaApp. 379. 

Ill.—Collins V. Ruby, 116 N.B.2d 629, 
1 Ill.App.2d 116. 

Ind.—Swanson v. Slagal, 8 N.E.2d 
993, 212 Ind. 394. 

Ky.—Brown McClain Transfer Co. 
V. Major’s Adm’r, 65 S.W.2d 992, 
261 Ky. 741. 

Mich.—^Reardon v. Buck, 56 N.W. 2d 
847, 835 Mich. 318—Gleason v. 
Hanafin, 18 N.W.2d 196, 308 Mich. 
31. 

Minn.—Ost v. Ulring, 292 N.W. 207, 
207 Minn. 600—^Farwell v. Stam- 
baugh, 281 N.W. 626, 203 Minn. 
892—^Harris v. Raymer Hardware 
Co., 260 N.W. 677, 189 Minn. 699. 
Mont.—^Doheny v, Coverdale, 68 P. 

2d 142, 104 Mont 634. 

N.H.—^Noel V. Lapointe, 164 A 769, 
86 N.H. 162. 

N.M.—Olguin V. Thygesen, 143 P.2d 
685, 47 N.M. 377. 

Ohio.—^Bruno v. Petrecca, 29 N.E.2d 
638, 66 Ohio App. 267. 

I Tex.—American Cotton Co-op. Ass’n 
V. Plainview Compress & Ware¬ 
house Co., Civ.App., 114 S.W.2d 
689, error dismissed. 

64 C.J. p 291 note 15 [a] (1). 

Trial before court 
Where trial was had before court 
without jury, and when counsel for 
plaintiff remarked to counsel for de¬ 
fendants, ’’your whole defense is a 
piece of bunk,” trial judge immedi¬ 
ately stated that he would disregard 
the remark, making of the remark 
did not require reversal of judg¬ 
ment for plaintiff.—^Broderick v. 
Torresan, 198 P.2d 76, 88 Cal.App. 
2d 18. 

Cure of erroneous objection to re¬ 
peated Interruptions 
Any error in action of counsel for 
plaintiff in objecting to repeated in¬ 
terruptions of his concluding argu¬ 
ment to jury by objections made by 
attorney for defendant was cured by 
instruction that it was attorney’s 
duty to object to any argument or 
evidence which in his opinion was 
not competent and that no Inference 
prejudicial to counsel or client could 
be drawn from the making of objOc- 
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the jury to decide the case on the evidence and not 
on counsel’s statements,'^® by admonitions that state¬ 
ments of counsel are not to be regarded as evi¬ 
dence, *^7 by telling the jury to consider the instruc¬ 
tions and bring in a verdict in accordance with the 
law and the evidence,*^® or, where coimsel improper¬ 
ly commented on evidence, by explaining the reason 
for the admission of the evidence^® or for the ex¬ 
clusion thereof.®® Improper statements of law are 
corrected where the jury are told to take the law 
from the court and not from counsel, or where in¬ 
structions after argument’ propound the sound law 
on the very points to which the bad law relates.®® 

While the language of the court need not neces- 


TRIAL § 200 

sarily be a direct admonition,®® it should be ex¬ 
plicit.®^ A mere perfunctory statement not to con¬ 
sider has been held not sufficient,®® and a general 
instruction to try the case free from bias and prej¬ 
udice and wholly on the evidence is not tantamoimt 
to directing the jury to disregard counsel’s improper 
remarks.®® Whether improper conduct is cured by 
admonition depends on the action of the trial court 
with respect to counsel’s improper statement, as well 
as the statement itself,®*^ and whether an admoni¬ 
tion to the jury is sufficient to eradicate the prej¬ 
udicial effect of the misconduct is largely a matter 
of discretion of the trial court.®® The court must 
so admonish the jury as to remove the prejudice re- 


tlons.—Smith v. Reed, 39 So.2d 653, 
252 Ala. 107. 

73. TT.S.—Southern By. Co. v. Har¬ 
ris, C.C.A.Ga., 123 P.2d 7—Twacht- 
man v. Connelly, C.C.AOhlo, 106 F. 
2d 501—^Bergrstrom Paper Co. v. 
Continental Ins. Co. of City of 
New York, D.C.Wis., 75 F.Supp. 
424, reversed on other grounds, C. 
A.. 174 F.2d 636. 

Ark.—^Missouri Pac. R. Co. v. Max¬ 
well, 109 S.W.2d 1254, 194 Ark. 938. 
Cal.—-North v. Vinton, 61 P.2d 960, 
17 Cal.App.2d 214—Alberts v. Ly¬ 
tle, 87 P.2d 705, 1 Cal.App.2d 682 
—Coppock V, Pacific Gas & Elec¬ 
tric Co., 80 P.2d 649, 187 Cal.App. 

80. 

HI.—^Trust Co. of Chicago v. Rich¬ 
ardson, 8 N.E.2d 530, 290 IlLApp. 
464. 

Ind.—New York Cent. R. Co. v. De 
Leury, 192 N.B. 126, 100 Ind.App. 
140. 

Han.—^Atkinson v. Cardinal Stage 
Lines Co., 80 P.2d 1073, 148 EAn. 
244—^Intfen v. Hutson, 65 P.2d 676, 
145 Han. 389. 

Ky.—Short Way Lines v. Sutton’s 
Adm’r, 164 S.W.2d 809, 291 Ky. 
541. 

Minn.—Symons v. Great Northern 
Ry. Co., 293 N.W. 803, 208 Minn. 
240—^Hlnman v. Gould, 286 N.W. 
364, 205 Minn. 877. 

^o.—Stutte V. Brodtrick, 259 S.W.2d 
820. 

N.H.—Martin v. Kelley, 92 A2d 163, 
97 N.H. 466—Smith v. Bailey, 23 
A.2d 363, 91 N.H. 507. 

Okl.—^Mid-Continent Petroleiun Corp. 
V. Jamison, 171 P.2d 976, 197 Okl. 
887—Hart v. Lewis, 108 P.2d 66, 
187 Okl. 894. 

Pa.—Wasillo v. Szeles, 165 A. 877, 
310 Pa. 337. 

R.I.—^Dletz V. United Electric Rys. 

Co., 21 A.2d 277, 67 R.I. 161. 

Tex.—^B1 Paso City Lines v. Prieto, 
Civ.App., 191 S.W.2d 69. 

64 C.J. p 294 note 16. 

Instmotioii to determine ease on 
merits was held to cure error.— 


Daigle V. Berkowitz, 262 N.W. 662. 
273 Mich. 140. 

77. Ind.—Gerking v. Johnson, 44 N. 

E.2d 90, 220 Ind. 501. 

64 C.J. p 294 note 17. 

78- Mo.—Forsythe v. Railway Ex¬ 
press Agency, App., 125 S.W.2d 
589. 

79. Mich.—^In re Munro’s Estate, 
295 N.W. 567, 296 Mich. 80. 

80. AltIz.—^B ank of Arizona v. 
Thomas Haverty Co., 116 P. 73, 13 
Ariz. 418, affirmed 84 S.Ct 235, 232 
U.S. 106, 58 L.Ed. 526. 

81. Ill,—Clarke v. Storchak, 52 N. 
E.2d 229, 384 HI. 564, appeal dis¬ 
missed 64 S.Ct 1270, 322 U.S. 718, 
88 L.Ed. 1555. 

N.J.—Barlow v. Sterr, 166 A. 708, 11 
N.J.M1SC. 453, affirmed 169 A. 692, 
112 N.J.Law 86. 

Or.—^Makino v. Spokane, P. & S. Ry. 

Co., 63 P.2d 1082, 166 Or. 817. 

Tex.—Joplin v. South Texas Coaches, 
Civ.App., 119 S.W.2d 1060. 

64 C.J. p 294 note 19. 

Statement consistent with charge 
Where counsel read law to the 
Jury but the law so read wan con¬ 
sistent with the principles of law. 
stated in the charge to the Jury, in 
view of the court’s instruction to 
take the law as given in charge by 
the court the error was not cause 
for reversing the case.—^Marion 
Const. Co. V. Steepleton, 14 Tenn. 
App. 127. 

82. W.Va.—Ray v. Chesapeake, etc., 
R. Co., 60 S.E. 418, 67 W.Va. 338. 

83. Cal.—^Miller v. Murphy, 263 P. 
1031, 88 Cal.App. 601. 

84. Ga.—Atlanta Coca Cola Bottling 
Co. V. Childers, 6 S.B.2d 888, 60 Ga. 
App. 868. 

S.C.—Hubbard v. Rowe, 6 S.E.2d 187, 
192 S.C. 12. 

Admonition held snffioient 

(1) Statement that jury was to^ 
determine the case solely on the 
CLuestion of whether there had been, 
wrong done by defendant, that they 
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were not to be governed by sympa¬ 
thy, and that whether one litigant 
was large and potential and another 
the opposite had nothing to do with 
the rights and issues in the case.— 
Third Buckingham Community v. 
Anderson, 17 S.B.2d 433, 178 Va. 478. 

(2) Where record disclosed that 
counsel for plaintiff in summation 
had appealed to prejudice of jury to 
find against automobile liability in¬ 
surer, charge that to hold Insurance 
companies to a greater liability than 
that contemplated by companies and 
provided for in policies would raise 
cost of insurance to general public 
and that Jury should not go beyond 
what was contracted.—^Runde v. 
Manufacturers Cas. Ins. Co., C-A 
Conn., 178 F.2d 180. 

(8) Other admonitions held sufiSl- 
cient see 64 C.J. p 291 note 15 [c], 
[f]. 

85. Wis.—^Roys v. First Nat. Bank, 
197 N.W. 237, 188 Wis. 10. 

64 C.J. p 294 note 21. 

88. Ariz.—^Big Ledge Copper Co. v. 
Dedrick. 185 P. 826, 21 Ariz. 129. 

87. Mo.—^Burton v. Phillips, App., 
7 S.W.2d 712. 

88. Cal.—Lagomarsino v. Market 
St R. Co., 158 P.2d 982, 69 Cal. 
App.2d 388. 

Ga.—^Banks v. Kilday, 76 S.B.2d 642, 

88 Ga.App. 307. 

Ind.—New Yorit Cent R. Co. v. Mil- 
hiser, 106 N.E.2d 453, 231 Ind. 180, 
rehearing denied 108 N.E.2d 67, 
231 Ind. 180. 

Md.—^Yellow Cab Co. v. Bradin, 191 
A 717, 172 Md. 388. 

Mo.—Willis V. Atchison, T. & S. F. 
Ry. Co., 178 S.W.2d 341, 362 Mo. 
490—Cole V. Uhlmann Grain Co., 
100 S.W.2d 311, 340 Mo. 277. 
N.H.—Kelley v. Lee, 193 A 228, 89 
N.H. 100—J. P. Goddard Realty & 
Bakery Co. v. Bugbee, 192 A 154, 

89 N.H. 34. 

Pa.—Fuhrman v. Murray, Com.PL, 
52 Lanc.L.Rev. 11. 

S.C.—Estridge v. Metropolitan Life 
Ins. Co., 182 S.E. 834, 178 S.C. 810. 



§§ 200-201 TRIAL 

suiting from the misconduct.*® It is only in extreme 
cases that an admonition to the jury to disregard 
the misconduct of counsel will not correct such mis¬ 
conduct®® While there is authority holding that 
an admonition without reprimand may be insuffi¬ 
cient,the view has been taken that, having ad¬ 
monished the jury, it is no abuse of discretion for 
the court to refuse to reprimand counsel.®® 

An admonition to disregard remarks is properly 
refused where the admissions of the adverse party 
have rendered such remarks proper.®* The court 
need not admonish the jury to disregard remarks 
too trivial to notice,®^ or argument amounting 
to nothing more than a mere play on the imagina¬ 
tion, the facts not being misstated.®* Where the 
improper influence of an argument is eradicated 
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by the court on proper objection, failure more 
fully to charge the jury by way of eradication 
will not place the court in error unless additional 
action by the court is duly requested in the pre¬ 
scribed manner;®* but even if the instruction to 
ignore the statement of counsel cured an error 
which was thereafter immediately magnified by ad¬ 
ditional misconduct, further objection is not re- 
quired.®^ 

§ 201. -Sustaining Objection 

Sustaining objections Is usually sufficient to cure 
misconduct of counsel. 

Sustaining objections is usually sufiicient to cure 
misconduct of counsel in examination of jurors,®* 
in opening statements,®® in examination of a wit¬ 
ness,^ or in improper argument,® without going fur- 


89. Mass.—^Feinbergr v. Atlantic 
Theatres Corporation, 175 NJEL 
293, 275 Mass. 127. 

Tex.—Southwestern Greyhound 

Liines v. Dickson, 235 S.W.2d 115, 
149 Tex. 699. 

AdxnonltioiL held snflteiexLt, where 
court admonished Jury against be¬ 
ing Influenced by an appeal to prej¬ 
udice.—News Employees Benevolent 
Soc. V. Agricola, 200 So. 748, 240 Ala. 
668 . 

90. Cal.—Baker v. Market St. Ry. 
Co., 11 P.2d 912, 123 Cal.App. 688, 

91. Ark.—Missouri Pac. R. Co. v. 
Glidewell, 137 S.W.2d 237, 199 Ark, 
1187. 

Mo.—Chaffin v. Kansas City, 92 S.W. 

2d 917. 230 Mo.App. 434. 

Reprimand coupled with admonition 
to Jury to disregard impropriety 
as curing misconduct see supra S 
199. 

92. Ga.—^Banks v. Kllday, 76 S.E.' 
2d 642, 88 GaApp. 307—^Malone, 
Freight Lines v. Pridmore, 71 S.E. 
2d 877, 86 Ga.App. 678. 

Mo.—Louis Steinbaum Real Estate 
Co. V. Maltz. 247 B.W.2d 662, 31 

AL. R.2d 1062—^Toung v. Missouri- 
Kansas-Texas R. Co., 100 S.W.2d 
929—^Beeler v. Miller, App., 254 S. 

W. 2d 986—Wood V. Metropolitan 
Life Ins. Co., App., 161 S.W.2d 
737. 

64 C.jr. p 296 note 27. 

93. CaJ.—Zarafonitls v. Yellow Cab 
Co. of Alameda County, 16 P.2d 
141, 127 Cal.App.2d 607. 

94. Tex.—^Baleja v. Henderson, Civ. 
App., 241 S.W. 1080. 

Wls.—^Thoni V. McDonnell's Estate, 
166 N.W. 290, 166 Wls. 319. 

95. Mo.—^BrunskiU v. Farabi, App., 
181 S.W.2d 549. 

railure to admonish held not error 
In personal injury action, failure of i 
court to instruct Jury not to consider 


argument Quoting what opposite par¬ 
ty's medical witness said, and re¬ 
ferring to him as an "old bird," was 
not error, since testimony was not 
misquoted and no request for correc¬ 
tive instruction was made.—Williams 
V. Merchants Fast Motor Lines, Tex. 
Civ.App., 214 •S.W.2d 307. 

96. Ala.—^Birmingham News Co. v. 
Payne. 162 Go. 116, 230 Ala. 624. 

97. Tex.—-Southwestern Greyhound 
Lines V. Dickson, Civ.App., 219 G. 
W.2d 692. 

BepetltloiL of oplthet 
Even if Instruction to ignore state¬ 
ment of counsel calling defendant 
corporation a "great octopus" cured 
the error, such error was magnified 
by counsel's immediate reply to the 
effect that he called defendant an 
octopus because it was one, and de¬ 
fendant was not reqxiired to make 
further objection.—Southwestern’ 
Greyhound Lines v. Dickson, supra. 

98. m.—Village of Ramsey v. 

Hayes, 199 111.App. 161. 

Mich.—Snyder v. Mathison, 163 N.W. 
104, 196 Mich. 378. 

99. Iowa .—Barr v. Clinton Bridge 
Works. 161 N.W. 696, 179 Iowa 702. 

1. U.S.—Morrow v. U. S., C.C.A.I11., 
101 F.2d 654, certiorari denied 59. 
S.Ct. 836, 307 U.S. 628, 83 L.Ed. 
1611. 

Ga.—Smith v. Merck, 67 S.E.2d 326, 
206 Ga. 861. 

Kan.—'Simeon v. Schroeder, 227 P.2d 
163, 170 Kan. 471. 

Ky.—Ward v. Martin, 147 S.W.2d 
1027. 286 Ky. 337. 

Mo.—Stutte V. Brodtrlck, 269 S.W.2d 
820—^Higgins v. Terminal R. R. 
Ass'n of St Louis, 241 S.W.2d 380, 
362 Mo. 264—^Ringeisen v. City of 
St. Louis, App., 238 S.W.2d 57— 
Stearns v. Prudential Ins. Co. of 
America, 140 S.W.2d 766, 236 Mo. 
App. 1S5. 


Okl.—^Indian Territory Illuminating 
Oil Co. V. Graham, 50 P.2d 720, 174 
Okl. 438. 

W.Va.—Johnson v. Majestic Steam 
Laundry. 171 S.E. 902, 114 W.Va. 
362. 

64 C.J. p 296 note 31. 

8. Ala.—Morris v. Crumpton, 67 So. 
2d 800—City of Birmingham v. 
Bowen, 47 So.2d 174, 254 Alau 41— 
Life Sc Cas. Ins. Co. v. Bell, 180 
So. 578, 235 Ala. 548—Pacific Mut 
Life Ins. Co. of California v. Green, 
166 So. 696, 232 Ala. 60. 

Ariz.—^Lane v. Mathews, 245 P.2d 
1025, 74 Ariz. 201, reheard 251 P.2d 
303, 75 Ariz. 1. 

Ark.—Western Coal & Mining Co. v. 
Randolph, 89 S.W.2d 741, 191 Ark. 
1115. 

Cal.—Oakes v. Baker, 192 P.2d 460, 
85 Cal.App.2d 168. 

Ill.—Clark v. Rowatt 110 N.E.2d 
663, 849 Ill.App. 396—Smith v. 

Raup, 16 N.E.2d 936, 296 IlLApp. 
171. 

Ky.—^Lawler v. Copelin, 268 S.W.2d 
913—Dale v. Peden, 252 S.W.2d 
687. 

Miss.—^Brush v. Laurendine, 150 So. 
818, 168 Miss. 7. 

Mo.—^Hill V. Terminal R. Ass'n of 
•St. Louis, 216 S.W.2d 487, 358 Mo. 
597, certiorari denied 69 S.Ct. 892, 
336 U.S. 962, 93 L.Bd. 1114—Sol- 
lenberger v. Kansas City Public 
Service Co., 202 S.W.2d 25, 866 
Mo. 464—Joice v. Missouri-Kansas- 
Texas R. Co., 189 S.W.2d •568, 354 
Mo. 439, 161 AL.R. 883—Barger 
V. Green, App., 255 S.W.2d 127— 
Van Volkinburgh v. Kansas City 
Public Service Co.. App., 264 S.W. 
2d 287—Schraedel v. St, Louis Pub¬ 
lic Service Co., App., 248 S.W.2d 
25—^Day v. Banks, App., 143 S.W. 
2d 68—^Page v. Unterreiner, App., 
180 S.W.2d 970—Tevlin v. Federal 
Life Ins. Co. of Chicago, App., 127 
S.W.2d 743—Propst v. Capital Mut 
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ther and rebuking cotmsel, unless requested to do 
so,5 and without discharging the jury.^ Whether 
there is need for further action by the court after 
sustaining objections to counsel’s improprieties is 
largely within the discretion of the trial court 
but the misconduct may be such that merely sus¬ 
taining an objection thereto is not enough, without 
more positive action;® and where the argument is 
very prejudicial, in addition to sustaining an objec¬ 
tion thereto the court should reprimand counsel, re¬ 
quire improper remarks in argument to be with¬ 
drawn, and instruct the jury to disregard them, in 
order to alleviate harmfid effect^ 


TRIAL §§ 201-202 

§ 202. - - Prejudicial Misconduct 

The misconduct of counsel may be such that Its effect 
cannot be overcome by an admonition to the Jury, by sus¬ 
taining an objection thereto, by rebuke or admonition 
of counsel, or by withdrawal of counsel; and in such 
case the court should grant a discontinuance, mistrial, 
withdrawal of a Juror, discharge of the Jury, or a new 
trial. 

Although courts are slow to penalize litigants 
because of the acts of their attorneys,^ the miscon¬ 
duct of coimsel may be such that its effect cannot 
be overcome.^ Misconduct so prejudicial that the 
verdict of the jury must have been influenced 
thereby is not cured by an admonition to the juiy,^®* 


Ass'n, 124 S.W.2d SIS, 238 Mo. 1 
App. 612—Venters v. Bunnell, 98 
•S.W.2d 70, 280 Mo.App. 1190—Ar¬ 
nold v. Metropolitan Life Ins. Co., 
App., 89 S.W.2d 81—Graesser v. 
St Louis Public Service Co., App., 
78 S.W.2d '661—Gravemann v. 
Huncker, App., 71 S.W.2d 59—State 
ex rel. State Highway Commission 
V. Ferbert App., 71 S.W.2d 65— 
Cable V. Johnson, App., 68 S.W.2d 
488. 

Tenn.—Kinnaird v. Norris, 160 B.W. 
2d 722, 25 Tenn.App. 60—Herstein 

V. Kemker, 94 B.W.2d 76, 19 Tenn. 
App. 681. 

Tex.—^Thornburg v. Manskey, Civ. 
App., 219 S.‘W.2d 720—Mauritz v. 
Thatdher, Civ.App., 140 S.W.2d 
-803, error refused. 

Va.—^Montgomery Ward & Co. v. 

Nance, 182 S.B. 264, 165 Va. 863. 
Wash.—Sinclair v. Haven, 89 P.2d 
820, 198 Wash. 651. 

W.Va.—Gilkerson v. Baltimore & O. 

R. Co., 61 S.B.2d 767, 182 W.Va. 
183. 

64 C.J. p 295 note 32. 

8. Ky.—Dale v. Peden, 252 S.W,2d 
687. 

Mo.—^Fitzgerald v. Thompson, 184 S, 

W. 2d 198, 238 Mo.App. 646—Brooks 
V. Illinois Terminal Co., App., 93 

S. W.2d 1099. 

W.Va.—Gilkerson v. Baltimore & O. 
B. Co., 51 S.E.2d 767, 132 W.Va. 
188. 

64 C.J. p 295 note 88. 

Misconduct of counsel cured by repri¬ 
mand generally see supra 8 199. 
Befasal of reanest held not abuse of 
dlscretlou 

Mo.—^Tevlin v. Federal Life Ins. Co. 
of Chicago, App., 127 S.W.2d 74-8. 

4. Mo.—Tevlin v. Federal Life Ins. 
Co. of Chicago, supra. 

8 . Mo.—^Tevlin v. Federal Life Ins. 

Co. of Chicago, supra. 

Discretion hM not abused 
Mo.—^Tullock V. Metropolitan Life 
Ins. Co., App., 94 S.W.2d 1086— 
Huskey v. Metropolitan Life Ins.. 
Co., App., 94 S.W.2d 1076. 

6. Ala.—^Birmingham BJlec. Co., v., 
68 C. J.S.—26 


Perkins, 81 So.2d 640, 249 Ala. 
426. 

Miss.—^Brush v. Laurendlne, 150 So. 

818, 168 Miss. 7. 

64 C.J. p 295 note 34. 

7. Mo.—Pledge v. Griffith, 202 S.W. 
460, 199 Mo.App. 803. 

8. Tex.—^Ridiards v. Frick-Beld 
Supply Corp., Civ.App., 169 S.W. 
2d 282, error refused. 

9. Ala.—^Birmingham Elec. Co. v. 
Carver, 52 So.2d 200, 255 Ala. 471. 

Mont.—Wilson v. Thurston Co., 267 
P. 801, 82 Mont 492. 

10. U.S.—Gilbert v. Gulf Oil Corp., 
C.A.Va., 176 F.2d 705—Beck v. 
Wings Field, C.C.A.Pa., 122 F.2d 
114. 

Ala.—Alabama Great Southern R. 
Co. V. Swain, 28 So.2d 714, 248 Ala. 
626—Kum v. Counts, 22 So.2d 725, 
247 Ala. 129—Birmingham Elec¬ 
tric Co, V. Carter, 176 So.r 464, 284 
Ala. 672—^Prudential Ins. Co. v. 
Calvin, 148 So. 837, 227 Ala. 146. 
Ark.—^Tri-State Transit Co. of Lou¬ 
isiana V. Westbrook, 180 S.W.2d 
121, 207 Ark. 270—MisS’ouri Pac. 

R. Co. V. Glidewell, 187 S.W.2d 237, 
199 Ark. 1187—Missouri Pac. R. 
Co. V. Foreman, 107 S.W.2d 546, 
194 Ark. 490. 

Cal.—Shall v. Baldwin, 286 P.2d 634, 
107 Cal. App. 2d 81—Carlston v. 
Shenson, 117 P.2d 408, 47 Cal.App. 
2d 52—Ferrario v. Conyes, 64 P.2d 
975, 19 Cal.App.2d 58—Burbank v. 
McIntyre, 27 P.2d 400, 185 Cal.App. 
482. 

Fla.—Carls Markets, Inc. ▼. Meyer, 69 
So. 2d 789—^Biscayne Beadh Theatre 
V. Hill, 9 So.2d 109, 161 Fla. 1. 
Ga.—United Motor Freight Terminal' 
Co. v. Hixon, 47 S.B.2d 171, 76 Ga. 
App. 653—Southern Stages v. 
Brown, 46 S.E.2d 765, 76 Ga.App. 
694—Southern Ry. Co. v. Black, 
196 S.E. 291, 57 Ga.App. 592— 
Brown v. Wilson, 189 S.E. 860, 55 
Ga.App. 262—Central of Georgia 
Ry. Co. V. White, 176 S.E. 407, 49. 
Ga.App. 290—Veazey v. Glover, 171 

S. E. 782, 47 GaA.pp. 826. 

Ill.—Jacobson v. Chicago Motor 
Coach Co., 65 N.E..2d 142, 328 lU. 
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App. 181—Daubner v. Stenberg, 3 
N.E.2d 851, 286 IlLApp. 618. 

Iowa.—Hoover v. First American 
Fire Ins. Co. of New York, 255 N. 
W. 705, 218 Iowa 669. 

Ky.—Dix V. Gross, 111 S.W.2d 67-8, 
271 Ky. 231—^Black Mountain Cor¬ 
poration V. Partin’s Adm’r. 86 S. 
W.2d 676, 260 Ky. 680. 

Mich.—Wilson V. Prudential Ins. Co. 
of America, 275 N.W. 242, 281 Mich. 
541. 

Minn.—Krenik v. Westerman, 275 N. 

W. 849, 201 Minn. 255. 

Mo.—Mooney v. Terminal R. Ass’n 
of St Louis, 176 SwW.2d 605, 352 
Mo. 245—Carpenter v. Kum, 136 S. 
W.2d 997, 345 Mo. 877—Buehler v. 
Festus Mercantile Co., 119 S.W.2d 
961, 348 Mo. 189—^Rytersky v. 

O’Brlne, 70 S.W.2d 688, 835 Mo. 22— 
Hendrick v. KaufCman, App., 66 S. 
W.2d 985. 

N.H.—^Monroe v. Sterling, 26 A. 2d 21, 
92 N.H. 11—Lemire v. Haley, 19 
A.2d 436, 91 N.H, 357—Mitrich v. 
Tuttle, 11 A.2d 818, 90 N.H 512. 
N.T.—^Nieves v. City of New York, 
100 N.Y.S.2d 221, 277 App.Div. 867 
—Cohen v. CovelU, 94 N.Y.S.2d 
782, 276 App.Div. 875, reargument 
and appeal denied 95 N.Y.S.2d 905, 
276 App.Div. 1011—Gross v. Sur¬ 
face Transp. Corp., 79 N.Y.S.2d 
817, 274 APP.D1V. 776—Tacktill v. 
Eastern Capitol Lines, 21 N.Y.S.2d 
14, 260 App.Div. 58. 

Or.—Bratt v. Smith, 175 P.2d 444, 180 
Or. 50—Guedon v. Rooney, 87 P.2d 
209, 160 Or. 621, 120 A.L.R. 1298— 
Haltom V. Fellows, 78 P.2d 680, 157 
Or. 614. 

S.C.—^McCrae v. McCoy, 52 S.E.2d 
403, 214 S.C. 348—Hubbard v. 

Rowe. 5 S.B.2d 187, 192 S.C. 12. 
Tex.—Southwestern Greyhound Lines 
V. Dickson, 236 S.W.2d 116, 149 Tex. 
699—^McClintic v. J. D. Young Cor¬ 
poration, Com.App., 66 S.W.2d 676 
—Gulf, C. & S. F. Ry. Co. v. Bal- 
lew. Com.App., 66 S.W.2d 669—City 
of Pampa v. Todd, Com.App., 59 
S.W.2d 114^-Texas & N. O. R. Co. 
V. Wilkerson, Civ.App., 269 S.W. 
2d 912—Porter v. Puryear, Civ. 

I App., 258 S.W.2d 182, affirmed Sup., 
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by sustaining an objection thereto,by rebuke or 
admonition of counsel,or by withdrawal by; 
counsel but the court should grant a discon- . 
tinuance,^^ mistrial,^® withdrawal of a juror,dis¬ 
charge of the jury,^*^ withdrawal of a juror and 
continuance of the case,is or should set aside the 
verdict^^ or award a new trial.^® Attorneys should 
not persist in disregarding the admonitions of the 
court,2i and, where the court has sustained an 
objection to remarks, it is the duty of counsel to 
desist from further argument of the same char- 


acter.22 If counsel persists in improprieties after 
admonition, the court may and should declare a mis¬ 
trial or order a new trial.23 Accordingly, where his 
objection has been sustained and the court has repri¬ 
manded his adversary, who thereupon continues his 
improper argument, counsel should ask for the dis¬ 
charge of the jury and continuance at the cost of his 
adversary, rather than seeking reversal if the ver¬ 
dict is unfavorable.24 

Only willful and intentional misconduct of coun¬ 
sel, as distinguished from erroneous ruling of the 


262 S.W.2d 938, reheard Puryear v. 
Porter, 264 S.W.2d 689—^Robinson 
v. liOveU. CivJ^pp., 238 S.W.2d 294, 
error refused no reversible error— 
Texas Emp. Ins. Ass'n v. Ferguson, 
Civ.App., 204 S.W.2d 197, error 
refused no reversible error—^Air¬ 
line Motor Coaches v. Curry, Civ. 
App., 191 S.W.2d 98, refused for 
want of merit—^Texas Employers* 
Ins. Ass'n v. Drayton, Civ.App., 
178 S.W.Sd 782, error refused— 
Western Union Telegraph Co. v. 
Sligar, Civ.App., 178 S.W.2d 220— 
Boone v. Henry, Civ.App., 161 B. 
W.2d 323—^Dallas Railway & Ter¬ 
minal Co. V. Goss, Civ.App., 144 
fi.W.2d 691—Morrison v. Smith, 
Civ.App„ 188 S.W.2d 280—Stewart 
Oil Co. V. Brown, Civ.App., 134 S. 
W.2d 375—^tate v. Guardian Foun¬ 
dation of Texas, Civ.App., 128 S.W. 
2d 880, error dismissed, judgment 
correct—Vetter v. Nicholson, Civ. 
App., 121 S.W.2d 1024—Johnson v. 
Durst, Clv.App., 116 S.W.2d 1000, 
error dismissed—^Texas Coca Cola 
Bottling Co. V. Love joy, Civ.App., 
112 S.W.2d 208, error dismissed— 
Carter v. Lindeman, Civ.App., Ill 
S.W. 2d 318—Ashmore v. Pike, Civ. 
App., 108 S.W.2d 276—McKinney 

V. Watts, Civ.App., 99 S.W.2d 673 
—Farm & Home Sav. & Loan Ass*n 
of Mo. V. Empire Furniture Co., 
Civ.App., 87 S.W.2d 1111—Wil¬ 
liams V. Rodocker, Civ.App., 84 S. 

W. 2d 666—English v. Morris, Civ. 
App., 68 S.W.2d 582—Pfeulfer v. 
Haas, Civ.App., 65 S.W. 2d 111, error 
dismissed—^Texas & N. O. R. Co. 
V. Owens, Civ.App., 64 S.W.2d 848, 
error refused. 

Wash.—King v. Starr, 260 P.2d 851. 
64 C.J. p 295 note 89. 

11. Ala.—Birmingham Elea Co. v. 
Perkins, 81 So.2d 640, 249 Ala. 426. 

111.—^Beery v. Breed, 36 N.E.2d 691, 
311 Ill.App. 469—^Leltner v. Deca¬ 
tur Cartage Co., 81 N.E.2d 812, 
308 Ill.App. 439—^Franko v. Cros¬ 
by, 278 Ill.App. 416. 

Miss.—Brush v. Laurendine, 160 So. 

818, 168 Miss. 7. 

64 C.J. p 296 note 89. 

12. Ala.—^Alabama Great Southern 
R. Co. V. Swain, 28 So.2d 714, 248 
Ala. 635. 


Ark.—Missouri Pac. R. Co. v. Fore¬ 
man, 107 S.W.2d 546, 194 Ark. 490. 
Ga«—Southern Stages v. Brown, 46 
S.B.2d 766, 76 Ga.App. 694—Cen¬ 
tral of Georgia Ry. Co. v. White, 
175 B.B. 407, 49 Ga.App. 290. 
Mich.—Janse v. Haywood, 259 N.W. 
347, 270 Mich. 632. 

N.Y.—^Maurer v. John Hancock Mut. 
Life Ins. Co., 300 N.T.S. 646, 164 
Misc. 717. 

S.C.—Hubbard v. Rowe, 5 S.B.2d 187, 
192 S.C. 12. 

Tenn.—Nashville, C. & St. L. Ry. v. 

Mangrum, 15 Tenn.App. <518. 
Tex.—General Life Ins. Co. v. Potter, 
Civ.App., 124 S.W.2d 409. 

Wis.—Georgeson v. Nielsen, 260 N. 

W. 461, 218 Wis. 180. 

64 C.J. p 296 note 40. 

13. Ala.—Alabama Great Southern 

R. Co. V. Swain, 28 So.2d 714, 248 
Ala. 635. 

Ga.—Southern Ry. Co. v. Black, 196 

S. E. 291, 67 Ga.App. 592. 

Mo.—^Buehler v. Festus Mercantile 
Co., 119 S.W.2d 961, 848 Mo. 139— 
Masters v. Sun Mfg. Co., 166 S.W. 
2d 701, 237 Mo.App. 240. 

N.H.—Smith v. Boston & M. R. R., 

190 A. 697, 88 N.H. 430, reheard 

191 A. 883, 88 N.H. 480. 

Tex.—Gulf, C. & S. F. Ry. Co. v. Bal- 
lew, Com.App., 66 S.W.2d 669. 

64 C.J. p 296 note 41. 

14. Ala.—Watts v. Espy, 101 So. 106, 
211 Ala. 502. 

15. U.S.—^Beck v. Wings Field, C.C. 
A.Pa., 122 F.2d 114. 

Ga.—Southern Ry. Co. v. Black, 196 
S.E. 291, 67 Ga.App. 692—^Brown 
V. Wilson, 189 S.E. 860, 66 Ga.App. 
262—Central of Georgia Ry. Co. 

V. White, 176 S.E. 407, 49 Ga.App. 
290—^Heinz v. Backus, 128 S.E. 915, 
34 Ga.App. 208. 

Mo.—^Mooney v. Terminal R. Ass*n of 
St. Louis, 176 S.W.2d 606, 862 Mo. 
245—Douglas v. Lang, App., 124 S. 

W. 2d 642—^Page v. Unterreiner, 
App., 106 S.W.2d 628. 

Or.—^Haltom v. Fellows, 73 P.2d 680, 
167 Or. 614. 

Tex.—^Robinson v. Lovell, Civ.App., 
238 ’SvW.2d 294, refused no reversi¬ 
ble error. 

16. U.S.—Beck V. Wings Field, C.C. 
A.Pa., 122 F.2d 114. 
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Pa.—Stassun v. Chapin, 188 A. Ill, 
824 Pa. 126. 

64 C.J. p 296 note 44. 

17. Tenn.—^Nashville, C. & St L. 
Ry. V. Mangrum, 16 Tenn.App. 618. 

64 C.J. p 296 note 45. 

Jnstifled only In nnnsnal oases 
Discharging the jury because of 
improper argrument is justified only 
in unusual cases.—^Raymore v. Kan¬ 
sas City Public Service Co., Mo.App., 
141 S.W.2d 103. 

18. Pa.—Dannals v. Sylvania Tp., 99 
A. 475, 255 Pa. 166, 4 A.L.R. 409. 

19. HI.—^Beery v. Breed, 86 N.E.2d 
591, 311 IlLApp. 469. 

N.H.—Public Service Co. of N. H. 
V. Chancey, 51 A.2d 845, 94 N.H 
259. 

64 C.J. p 296 note 47—36 C.J. p 1129 
note 78. 

20. Ala.—^Birmingham Elec. Co. v. 
Perkins, 31 So.2d 640, 249 Ala. 426. 

N.T.—Marchant v. Fred F. French 
Management Co., 90 N.Y.S.2d 6. 
Ohio.—^Book V. Erskine & Sons, 96 
N.E.2d 289, 164 Ohio St 891, 32 
A.L.R.2d 1. 

S.C.—Scott V. International Agr. 

Corp., 184 S.E. 133, 180 S.C. 1. 
Tex.—Walker v. Koger, Civ.App., 131 
S.W. 2d 1074, error dismissed, judg¬ 
ment correct. 

21. Ill.—^Franko v. Crosby, 278 HI. 
App. 416. 

22. Ill.—^Forest Preserve Dist of 
Cook County v. Alton R. Co., 62 
N.E.2d 701, 891 Ill. 280—Chicago, 
N. S. & M. R. Co. V. Chicago Tltie 
& Trust Co., 160 N.E. 226, 828 
Ill. 610. 

23. U.S.—^Brown v. Walter, O.C.A. 
Vt, 62 F.2d 798. 

Kan.—^Loftln v. City of Kansas City, 
190 P.2d 878, 164 Kan. 412. 

Tex.—^Texas Employers* Ins. Ass*n v. 
Drayton, Civ.App., 173 S.W.2d 782, 
error refused—Texas Cab Co. v. 
Patton, Civ.App., 126 S.W.2d 411. 
Vt.—^Taplin V. Stanley, 148 A. 760, 
102 Vt 898. 

24. Ind.—^Mabin v. Webster, 86 N.E. 
194, 86 N.E. 373, 8 Ind.App. 647. 

Mo.—^Anderson v. Sutton, 298 S.W. 
770, 816 Mo. 1058. 
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court, carries the penalty of mistrial arguments 
requiring the granting of a mistrial must be improp¬ 
er and of such prejudicial character that the prob¬ 
able effect thereof will not be eradicated by the 


exclusion of the argument and a rebuke by the 
court^s Whether acts of counsel constitute prej¬ 
udicial misconduct is a question of fact^^ 


VI. TAKING* CASE OE QUESTION PEOM JUET 


A. QUESTIONS OF LAW OR OF FACT IN GENERAL 


§ 203. Functions as Judges of Law and Fact 
in General 

In civil actions tried by a Jury questions of law are 
generally for the determination of the trial court and 
questions of fact are for the Jury. 

The rule is well settled that in civil actions tried 


by a jury questions of law are generally for the 
determination of the trial court,^* and not for the 
jury,29 and this rule is followed in some jurisdic¬ 
tions by reason of express provision of statute.*® 
On the other hand, it is ordinarily the province or 
function of the jury,*i or exclusive province of the 


85. Or.—Dermody v. Fanning, 66 P. 
2d 1150, 153 Or. 392. 

86. Ala.—^Birmingham News Co. v. 
Payne, 162 So. 116, 230 Ala. 524. 

87. Cal.—Brown v. McCuan, 132 P. 
2d 838, 56 Cal.App.2d 35. 

88. U.S.—^Dimick v. Schledt, Mass., 
55 S.Ct. 296, 293 U.S. 474, 79 L.Ed. 
603, 95 A.li.R. 1150. 

Cal.—^Parker v. James B. Granger, 
Ina, 52 P.2d 226, 4 Cal.2d 668, ap¬ 
peal dismissed and certiorari denied 
Parker v. James Granger, Inc., 56 
S.Ct 958, 298 U.S. 644. 80 Ii.Bd. 
1376. 

Colo.—Maloy v. Griffith, 240 P.2d 923, 
125 Colo. 85. 

Ga.—^Douglas v. McNahb Realty Co., 
52 S.E.2d 550, 78 Ga.App. 845. 

Ind.—Chicago, I. & L. Ry. Co. v. 
Pope, 188 N.B. 594, 99 Ind.App. 
280. 

Ky.—^Horton Transfer & Storage Co. 
V. Donaldson, 95 S.W.2d 1086, 265 
Ky. 47. 

Mo.—^Rhodus V. Greatley, 147 6.W.2d 
631, 347 Mo. 397—^Nevlns v. Solo¬ 
mon, 189 S.W.2d 1109, 235 Mo.App. 
967, certiorari quashed State ex 
rel. Nevins v. Huges, 149 S.W.2d 
886, 347 Mo. 968. 

Pa.—Cherniak v. Prudential Ins. Co. 
of America, 14 A.2d 334, 339 Pa. 
78—Cauffield v. Brencic, Com.Pl., 
16 Cambria 167. 

Tenn.—^Brodie v. Miller, 148 S.W.2d 
1042, 24 Tenn.App. 316. 

Tex.—^Miller v. Whlttenburg, Civ. 
App., 144 S.W.2d 381, reversed on 
other grounds Whittenburg v. Mil¬ 
ler, 164 S.W.2d 497, 189 Tex. 586. 

64 O.J. p 296 note 48—9 C.J. p 124 
note 6—8 C.J. p 1060 note 36. 
Deolaring and applying law 

It is duty of trial court to de¬ 
clare and apply the law, including 
law of procedure, as well as sub¬ 
stantive law.—Puqua v. Hadden, 16 
S.B.2d 728, 192 Ga. 654. 

88. Gku—^Morgan v. Black, 72 S.E.2d 
558, 86 .Ga.App. 775—Douglas v. 
McNabb Realty Co., 52 S.B.2d 550, 
78 Ga.App. 845. 


Mass.—Newton Const Co. v. West 
& South Water Supply Dist of Ac¬ 
ton, 93 N.R2d 457, 326 Mass. 171. 
Mo.—Gillioz V. State Highway Com¬ 
mission, 158 S.W.2d 18, 348 Mo. 
211 . 

N.J.—MorrU v. Morril, 142 A. 337, 104 
N.J.Daw 557, 60 A.L.R. 102. 

Pa.—Amberlavage v. Lehigh Valley 
Coal Co., Com.Pl., 8 Sch.Reg. 143. 
UtaJh.—Coray v. Southern Pac. Co., 
185 P.2d 968, 112 Utah 166, revers¬ 
ed on other grounds 69 S.Ct 275, 
335 U.S. 520, 93 L.Ed. 208. 

Issue arising on i^eadlngs 

Parties to a civil action have right 
to trial by Jury when, and only when, 
an issue of material fact arises on 
the pleadings; and within this rule 
a ‘^material fact*’ is one which con¬ 
stitutes a part of plalntlfiCs cause 
of action or defendant’s defense.— 
WeUs V. Clayton, 72 S.E.2d 16, 236 
N.a 102. 

30. Arlz.—Ettllnger v. Collins, 213 
P. 1002, 25 Ariz. 115. 

64 C.J. p 297 note 49. 

Xn Ibouisiana 

(1) Under a provision of the code 
of practice, the jury is the judge of 
both the law and the facts.—Smith v. 
Parker, La.App., 59 So.2d 718—63 C. 
J. p 296 note 49 [cj (1). 

(2) However, in view of another 
provision contemplating that the 
judge shall in his charge give the 
jury a knowledge of the laws appli¬ 
cable to the cause, such right of the 
Jury to judge the law is not exclusive. 
—Spofford V. Pemberton, 12 Rob. 162 
—^Thomas v. Turnley, 8 Rob. 206. 

31. U.S.—National Fire Ins. Co. of 
Bteirtford, Conn. v. Walker Laun¬ 
dry & Dry Cleaning Co., D.C.Mo., 
90 F.Supp. 820. 

Ariz.—^Nichols v. City of Phoenix, 20-2 
P.2d 201, 68 Ariz. 124. 

Ark.—Tocum v. Holmes, 258 S.W.2d 
535. 

Cal.—Jensen v. Leonard, 186 P.2d 
206, 82 Cal.App.2d 340. 
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Ga.—Georgia Power Co. v. Owen, 60 
S.B.2d 486, 207 Ga. 178—Pantone v. 
Pantone, 57 S.E.2d 77, 206 Ga. 805 
—Carnegie v. Carnegie, 65 S.E.2d 
683, 206 Ga. 77—Simmons v. Sim¬ 
mons, 22 S.E.2d 399, 194 Ga. 649. 
HI.—Graham v. Dressen, 10 N.B.2d 
848, 292 UhApp. 1-5—Leahy v. Mor¬ 
ris, 6 N.E.2d 914, 289 IlLApp. 99. 
Ky.—Hollis V. Fisk, 242 S.W.2d 1012 
—^Morton’s Adm’r v. Kentucky-Ten- 
nessee Light & Power Co., 188 S.W. 
2d 345, 282 Ky. 174. 

Mass.—^Murphy v. Boston & Maine 

R. R., 65 N.B.2d 923, 819 Mass. 
413. 

Miss.—Columbus & G. R. Co. v. Cole¬ 
man, 160 So. 277, 172 Miss. 514. 

Mo.—Jenkins v. Kum, 144 S.W.2d 
76, 346 Mo. 904, reversed on other 
grounds 61 S.Ct. 934, 313 U.S. 256, 
85 L.Ed. 1316, mandate conformed 
to 166 S.W.2d 668, 348 Mo. 942— 
Nevins v. Solomon, 139 S.W.2d 1109, 
235 Mo.App. 967, certiorari quash¬ 
ed State ex rel. Nevins v. Huges, 
149 S.W.2d 886, 847 Mo. 968. 

N.J.—^In re Stem, 95 A.2d 593, 11 
N.J. 584—Hempstead v. Robinson, 
61 A.2d 583, 1 N.J. 32. 

N.T.—Knickerbocker Textile Oorp. v. 
Leifer Mfg. Corp., 103 N.T.S.2d 
782, reversed on other grounds 105 
N.Y.S.2d 200, 278 App.Dlv. 851. 
Pa. — ^Rudy V. New York Life Ins. Co., 
12 A.2d 495, 139 Pa.Super. 517— 
Jones V. Metropolitan Life Ins. Co., 
167 A. 485, 109 Pa.Super. 506— 
Thomas v. West Penn Rys. Co., 
Com.Pl., 7 Fay.L.J. 164-^Devine v. 
Pocono Freight Lines, Com.Pl., 54 
Lack.Jur. 105. 

Tex.—Kansas City Southern Ry. Co. 
V. Chandler, Civ.App., 192 S.W.2d 
304, refused no reversible error— 
Brown v. Neyland, Civ.App., 161 

S. W.2d 833, affirmed in part and 
reversed in part on other grounds 
Neyland v. Brown, 170 S.W.2d 207. 
141 Tex. 253, modified on other 
grounds 172 S.W. 2d 89, 141 Tex. 
253. 

Vt.—^In re Peters’ Estate, 69 A.2d 281, 

11$ vt. ■ 
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jury ,82 and ^ot of the trial court,to decide ques¬ 
tions of fact, especially where it is expressly so 
provided by constitutional provision or statute 
and questions of fact do not become questions for 
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the court merely because their solution may require 
scientific knowledge or expert opinion.36 In other 
words, questions of fact are for the jury,36 under 


Va.—Hammer v. Commonwealth ex 
rel. Hoover, 198 S.B, 496, 169 Va. 
855. 

64 C.J. p 297 note 51. 

Defeiuie hased on oral testimony 
Where presumption In favor of 
plaintiff must be overcome by defend¬ 
ant If issue is not to go against the 
defendant, jury must determine is¬ 
sues of fact if defense is based on 
oral testimony.—^Zenner v. Goetz, 188 
A. 124, 824 Pa. 432. 

32. U.S.—First Nat Bank v. U. S., 
aC.A.111., 102 F.2d 907, certiorari 
denied 59 S.Ct 1038, 307 U.S. 641, 
83 Ii.!Bid. 1521, rehearing denied 60 
S.Ct 69, 808 U.S. 633, 84 L.Ed. 
527, motion denied 60 S.Ct 1090, 
310 U.S. 658, 84 UEd. 1421. 

Cal.—^Hitchell v. Southern CaL Gas 
Co., App., 266 P.2d 118. 

Ga.—-Georgia Power Co. v. Owen, 60 
S.R2d 436, 207 Ga. 178. 

Ky,—^Thomas Jefferson Fire Ins. Co. 
of Louisville V. Barker, 261 S.W. 
2d 862—Shell v. Town of Evarts, 
178 S.W.2d 32, 296 Ky. 602. 

Miss.—^Harris v. Pounds, 187 So. 891, 
135 Miss. 688. 

Pa.—Shapiro v. Philadelphia Elec¬ 
tric Co., 21 A.2d 26, 342 Pa. 416. 

64 C.J. p 297 note 50. 

Other statements 

(1) The determination of ques¬ 
tions of fact is within the peculiar 
province of the jury. 

U.S.—Gaughan v. Michigan Inter¬ 
state Motor Freight C.C.A.111., 94 
F.2d 266. 

Ala.—^Franklin Fire Ins. Co. v. Sla¬ 
ton, 200 So. 664, 240 Ala. 560. 

Ky.—^Barnett v. Gilbert 133 S.W.2d 
629, 280 Ky. 402. 

64 C.J. p 297 note 60 [a] (1). 

(2) The jury are the sole judges 
of the facts. 

U. S.—Southern Fruit Distributors v. 
Fulmer, C.C.A.Va., 107 F.2d 466. 

S.D.—Schuetzle v. Nash-Finch Co., 
38 N.W.2d 137, 72 S.D. 588. 

64 C.J. p 297 note 60 [a] (6). 

(3) Further statements of rule see 
64 C.J. P 297 note 50 [a]. 

SstabUshment by dlroumstanoes 
Jurors are exclusive judges as to 
whether a fact has been established 
by circumstances in evidence.—^Duke 

V. Houston Oil Co. of Texas, Tex. 
Civ.App., 128 S.W.2d 480, error dis¬ 
missed, judgment correct—Texas In¬ 
demnity Ins. Co. v. Montgomery, 
Tex.Civ.App., 100 S.W.2d 386, error 
dismissed. 

33. Ariz.—Nichols v. City of Phoe¬ 
nix, 202 P.2d 201, 68 Ariz. 124. 

Pa.—Crawley v. John Hancock Mut 


Life Ins. Co., Com.Pl., 92 Pittsb. 
Leg.J. 856. 

64 C.J. p 297 note 52. 

34. Ariz.—Ettlinger v. Collins, 218 
P. 1002, 25 Ariz. 116. 

64 O.J. p 297 note 58, p 298 note 54. 
35- U.S.—^Travelers* Indemnity Co. 
V. Parkersburg Iron & Steel Co., 
C.C.AW.Va., 70 F.2d 63. 

36. U.S.—^Dimick v. Schledt, Mass., 
55 S.Ct 296, 293 U.S. 474, 79 L.Ed. 
603, 95 A.L.R. 1150—^Kinser v. Rlss 
& Co., C.A.I11., 177 F.2d 316—Van 
Sant V. American Exp. Co., C.A 
Pa., 169 P.2d 366—Mescall v. W. 
T. Grant Co., C.aAInd., 133 P.2d 
209, certiorari denied 63 S.Ct 1176, 
319 U.S. 769, 87 L.Ed. 1711, rehear¬ 
ing denied 63 S.Ct 1445, 320 U.S. 
214, 87 L.Ed. 1861—Drew v. U. S., 
C.C.ATenn., 104 P.2d 939—Elzig v. 
Gudwangen, C.C.A.Minn., 91 F.2d 
434—^Backus v. Taplin, C.C.AWis., 
81 F.2d 444—GriffLth-Consumers 
Co. V. Rollings, C.CAuVa., 79 F.2d 
452—^Kriesak v. Crowe, D.C.Pa., 44 
F.Supp. 636, affirmed, C.C.A, 131 
F.2d 1023. 

Ariz.—Apache Ry. Co. v. Shumway, 
158 P.2d 142, 62 Ariz. 359, 159 A. 
L.R. 857. 

Ark.—^Milwaukee Mechanics Ins. Co. 
V. Brown, 150 S.W.2d 945, 202 Ark. 
637—^Hood V. Sovereign Camp, W, 
O. W., 69 S.W.2d 880, 188 Ark. 
1048. 

Cal.—^Albaugh v. Mt Shasta Power 
Corp., 73 P.2d 217, 9 Cal.2d 761— 
Hall v. Osell, 228 P.2d 293, 102 CaJ. 
App. 2d 849—^Howell v. Ducommon 
Metals & Supply Co., 225 P.2d 293, 
101 Cal.App.2d 168—Bank of 

America Nat. Trust & Sav. Ass'n 
y. Greenback, 219 P.2d 814, 98 Cal. 
App.2d 220—^Wilson v. Zorb, 66 P. 
2d 561, reheard 59 P.2d 593, 15 Cal. 
App.2d 526. 

D.C.—Walford v. McNeill, 100 F.2d 
112, 69 APP.D.C. 247. 
pia.—Piowaty v. Regional Agr, Cred¬ 
it Corp. of Washington, D. C., 34 
So.2d 94, 160 Fla. 136, 1 A.L.R.2d 
705. 

Ga.—Simmons v. Simmons, 22 S.E.2d 
399, 194 Ga. 649—^Williams v. 

Barnes, 182 S.E. 897, 181 Ga. 514— 
Sapp V. Shumate, 59 S.E.2d 8, 81 
Ga.App. 432. 

Ill—White v. City of Belleville, 6 
N.E.2d 215, 364 IlL 577, conformed 
to 9 N.B.2d 68, 290 DlA^pp. 616— 
Bowman v. O'Brien, 25 N.E.2d 644, 
303 I11A.PP. 630—Sycamore Pre¬ 
serve Works V. Chicago & N. W. 
Ry. Co., 12 N.E.2d 42, 298 IllA^pp. 
20—Williamson v. American Ins. 
Undon, 1 N.B.2d 641, 284 IlLApp. 
150. 


Iowa.—Cooper v. Gazette Co., 285 N. 

W. 147, 226 Iowa 737—Chariton A 
Lucas County Nat Bank v. 
Wright 269 N.W. 439, 222 Iowa 
417. 

Ky.—Thomas Jefferson Fire Ins. Co. 
of Louisville v. Barker, 251 S.W. 
2d 862—^Horton Transfer A Stor¬ 
age Co. V. Donaldson, 95 S.W.2d 
1086, 265 Ky. 47. 

Me.—^Lessard v. Samuel Sherman 
Corp., 75 A.2d 426, 145 Me. 296— 
Shannon v. Baker, 71 A2d 318, 145 
Me. 68—Chenery v. Russell, 167 
A 857, 132 Me. 130. 

Md.—^Takoma Park Bank v. Abbott 
19 A2d 169, 179 Md. 249, certio¬ 
rari denied 62 S.Ct 134, 314 U.S. 
672, 86 L.Ed. 538. 

Mich.—^Routhier v. City of Detroit 
61 N.W.2d 693, 838 Mich. 449— 
Davis v. Belmont Creamery Co., 
274 N.W. 749, 281 Mich. 165. 

Mo.—Gillioz V. State Highway Com¬ 
mission, 153 S.W.2d 18, 348 Mo. 
211—^Rhodus V. Geatley, 147 S.W. 
2d 681, 347 Mo. 397—Radabaugh v. 
Williford, 116 S.W.2d 118, 342 Mo. 
528—^Klaber v. Lahar, 63 S.W.2d 
103—Ward v. City of Portageville, 
App., 106 S.W.2d 497. 

Mont.—^Inkret v. Chicago, M., St P. 
A P. R. Co., 86 P.2d 12, 107 Mont 
394. 

Neb.—Costello v. Hild, 40 N.W.2d 
228, 152 Neb. 1—First Nat Bank 
V. Guenther, 252 N.W. 395, 125 
Neb. 807. 

N.J.—Syle V. Freedley, 99 A2d 541, 
27 N.J.Super. 461. 

N.C.—^Ray v. Robinson, 5 S.E.2d 127, 
216 N.C. 430—Baird v. Ball, 168 
S.E. 667, 204 N.C. 469. 

N.D.—Grant v. Jacobs, 32 N.W,2d 
881, 76 N.D. 1. 

Ohio.—^Bowser v. Bembo, App., 86 N. 
E.2d 998. 

Or.—Kiddle v. Schnitzer, 117 P.2d 
983, 167 Or. 316—McCall v. Inter 
Harbor Nav. Co., 69 P.2d 697, 164 
Or. 252. 

Pa.—Wagner v. Somerset County 
Memorial Park, 93 A2d 440, 872 
Pa. 338—Curley v. Automobile Fi¬ 
nance Co., 23 A.2d 48, 343 Peu 280, 
189 A.L.R, 1082—Levchik v. Shaf¬ 
fer, 194 A 923, 327 Pa. 570—^Lane 
v. Rodgers, Com.Pl., 31 Del.Co. 223 
—^Devine v. Pocono Freight Lines, 
Com.Pl., 54 ljack.Jur. 105. 

S.C.—Gillis V. Atlantic Coast Line 

R. Co., 179 S.E. 62, 175 S.C 223, 
certiorari denied Atlantic Coast 
Line R. Co. v. Gillis, 55 S.Ct 545, 
294 U.S. 718, 79 L.Bd. 1261—Cor- 
rell V. City of Spartanburg, 169 

S. E. 84, 169 S.C. 403. 

Tenn.—Jones v. Noel, 204 S.W.2d 
336, 30 Tenn.App. 184. 
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proper instructions,57 and not for the trial court,55 
no matter how disproportionate the evidence may 
he.55 This rule is sometimes expressed in the form 
of the maxim that it is the office of the judge to 
instruct the jury in points of law and of the jury 
to decide on matters of fact.^® It necessarily fol¬ 
lows from the rule that the trial court should,^! and 
must, submit questions of fact to the jury, and it 
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is erroneous for the court to eliminate any material 
fact in issue from the consideration of the jury.43 
However, only when an issue of fact is made by the 
testimony does it become necessaiy to have the jury 
pass thereon,44 and a case may not be submitted to 
the jury where no question for the jury is in fact 
involved.46 Whether a fact issue is made for the 


Tex.—Wichita Falls Traction Co. v. 
Cook. 60 S.W.2d 764, 122 Tex. 446 
^Texas Emp. Ins. Ass'n v. Fereni- 
son, Civ.App.. 196 S.W.2d 677— 
Jones V. First State Bank of Du¬ 
mas, Clv.App., 145 S.W.2d 681— 
Coyel V. Mortsrasre Bond Co. of 
New York, Clv.App., 124 S.W.2d 
204—^De Ramirez v. Be Ramirez, 
CivAupp., 29 S.W.2d 872, error re¬ 
fused. 

Va.—^Diamond Cab Co. v. Jones, 174 
S.B. 676. 162 Va. 412. 

Wash.—Sauers v. Mutual Ben. 
Health & Aca Ass*n, 60 P.2d 103, 
187 Wash. 262. 

Wyo.—^Branson v. Roelofsz, 70 P.2d 
689, 62 Wyo. 101. 

64 C.J. p 826 notes 14, 16, p 298 note 
65—9 C.J. p 124 note 6—8 C.J. p 
1060 note 85. 

Bxercise of fonctloiL 
Jury, in exercise of its function, 
determines contested or disputed is¬ 
sues of fact, accordlnsr to local prac¬ 
tice, free from Judicial persuasion or 
interference, being bound only to 
follow the law of the case as de¬ 
clared by Judge in the exercise of 
his own special function.—State ex 
rel. Witte Hardware Co. v. McEl- 
hlnney, 100 S.W.2d 36, 231 Mo.App. 
860. 

ITnder oonstitiitlonal requirement 
that right and Justice be administer¬ 
ed by “due course of law,“ Jury’s 
function is exclusive in determining 
facts within the issues being tried. 
—Nelson v. McMillan, 10 So.2d 665, 
151 Fla. 847. 

The paramount right of Jury to 
decide any issue of fact is exclusive 
of any such prerogative on the part 
of the Judge.—^Dodd v. Callaway, 46 
S.E.2d 740, 76 GsuApp. 629. 

]baw not changed 

The law which requires issues of 
fact to be submitted to a Jury was 
not changed by statute or supreme 
court rule authorizing the entry of 
Judgment notwithstanding the ver¬ 
dict .—KBXine V. Metropolltaji Life 
Ins. Co., 34 N.E.2d 782, 310 Ill.App. 
524. 

Ordinary oare 

Situations which call for measure¬ 
ment of conduct by standards of 
ordinary care usually present ques¬ 
tions of fact for Jury.—^Mawhlnney 
V. Jensen, Utah, 282 P.2d 769. 


37. Ky.—Cincinnati, N. O. & T. P. 
Ry. Co. V. Jones* Adm*r, 186 S.W. 
897, 171 Ky. 11. 

Pa.—Altman v. Standard Refrigera¬ 
tor Co., 173 A. 411, 315 Pa. 466. 

64 C.J. p 326 note 16. 

38. U.S.—First Nat. Bank v. U. S.. 
C.C.A.I11., 102 F.2d 907, certiorari 
denied 69 S.Ct. 1038, 307 U.S. 641, 
83 L.Ed. 1621, rehearing denied 60 
S.Ct. 69. 308 U.S. 633, 84 L.Ed. 
627, motion denied 60 S.Ct. 1090, 
310 U.S. 658, 84 L.Ed. 1421. 

Ariz.—^Apache Ry. Co. v. Shumway, 
158 P.2d 142, 62 Ariz. 359, 159 A.L. 
R. 867. 

Fla.—^Piowaty v. Regional Agr. Cred¬ 
it Corp. of Washington, D.C., 34 
So.2d 94. 160 Fla. 136, 1 A.L.R.2d 
705. 

Iowa.—Chariton & Lucas County 
Nat Bank v. Wright 269 N.W. 
439, 222 Iowa 417. 

Miss.—^New Orleans & Northeastern 
R. Co. V. Lewis, 68 So.2d 486, 214 
Miss. 163. 

N.C.—^Horton v. Horton, 190 S.B. 216, 
211 N.C. 390. 

Tenn.—Jones v. Noel, 204 S.W.2d 
336, 30 Tenn.App. 184. 

64 C.J. p 299 note 57, p 326 notes 17, 
18. 

Ctourts are loath to Invade the 
province of the Jury.—Southern 
Fruit Distributors v, Fulmer, C.CLA. 
Va., 107 F.2d 456. 

39. NJr.—Uvalde Asphalt Paving 
Co. V. Central Union Stockyards 
Co., 86 A. 425, 84 .NJ.Law 297. 

No matter how weak or Ineonolo- 
sive case may- be, if evidence is suf¬ 
ficient to present a disputed ques¬ 
tion of fact the counsel of party has 
a right to present his client’s case 
to the Jury*—Vieceli v. Cummings, 
64 N.EL2d 717, 322 IlLApp. 659. 

FaUure of opposing evidenoe may 
increase the weight of evidence in¬ 
troduced, but unless special circum¬ 
stances are present it does not 
change an issue of fact to matter of 
law.—^Dube v. Robinson, 30 A. 2d 
482, 92 N.H. 312. 

40. Ill.—^Roadruck v. Schultz, 77 N. 
E.2d 874, 338 ULApp. 476. 

N.C.—In re Bartlett’s Will, 70 S.E. 

2d 482, 235 N.a 489. 

Okl.—McCowen v. Sisters of Most 
Precious Blood of Enid, 258 P.2d 
830, 208 Okl. 180. 
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S.C.—Jefferson Standard Life Ins. 
Co. V. Boddie, 23 S.B.2d 817, 202 

s.a L 

64 C.J. p 299 note 60. 

Other statement of rule 
The province of trial Judge is to 
determine questions of law present¬ 
ed at the trial and to state the law 
to the Jury, while .province of the 
Jury is to determine facts of the case 
from evidence adduced, in accordance 
with instructions given by Judge.— 
Hastings v. Department of Labor and 
Industries, 168 P.2d 142, 24 Wash. 
2d 1. 

41. Tex.—^Montgomery v. Gay, Civ. 
App., 222 S.W.2d 922, error dis¬ 
missed—Commercial Standard Ins. 
Co. V. First State Bank of Vernon, 
Civ.App.. 142 SW.2d 621, error 
dismissed. 

64 aj. p 299 note 61. 

42. Tex.—Castle v. Lloyds Cas. In¬ 
surer, CivApp., 244 S.W.2d 369, 
error refused no reversible error— 
Walker v. Simons, Clv.App., 197 S. 
W.2d 223—Tingling v. Klotz, Civ. 
App., 193 S.W.2d 742, error re¬ 
fused no reversible error. 

64 C.J. p 299 note 62. 

43. Ga—Mooney v. Tarver, 30 S.B. 
257, 103 Ga 673. 

64 C.J. p 299 note 63. 

Other statements 

(1) The court should not usurp 
the Jury’s function as triers of fact. 
Ky.—Caledonian Ins. Co. v. Nalfeh, 

16 S.W.2d 1046, 229 Ky. 293. 

Pa—Shapiro v. Philadelphia Elec. 
Co., 21 A.2d 26, 342 Pa 416. 

(2) Judge and Jury are component 
parts of that Intangible entity call¬ 
ed the court, and neither, according 
to local practice, may Invade or tres¬ 
pass on the special province of the 
other.—State ex rel. Witte Hardware 
Co. V. McElhinney, 100 S.W.2d 36, 
281 MoApp. 860. 

44. Tex.—^Texas Employers Ins. 
Ass’n V. Roberts, Civ.App., 116 S. 
W.2d 417, reversed on other 
grounds 189 S.W.2d 80, 136 Tex. 
123. 

45. Neb.—Smith v. Epstein Realty 
Co., 277 N.W. 427, 183 Neb. 842. 

Ohio.—J. C. Penny Co. v. Robison, 
193 N.E. 401, 128 Ohio St 626, 100 
A.L.R. 706. 

Substantial issues 
Questions not involving substan¬ 
tial issues of fact should be with- 



§§ 203-205 TRIAL 


88 C.J.S. 


jury depends on the evidence in the particular 
case.^® 

§ 204. Mixed Questions of Law and Fact 

The mere fact that an Issue Is a mixed one of law 
and fact does not call for Its submission to the Jury, as 
where there Is Insufficient evidence to carry It to the 
Jury, but such a question, in certain circumstances, must 
be submitted to the Jury. 

The mere fact that an issue is a mixed one of law 
and fact does not call for its submission to the 
juryj^*^ as where there is insuflScient evidence to 
carry it to the jury,48 or the facts are not in dispute 
and there are no inferences to be drawn>^ While 
such question, in certain circumstances, must be sub¬ 
mitted to the jury,50 some decisions have held such 
submission to be erroneous,unless under proper 
instructions from the trial court,®^ that is, where 
the evidence presents mixed questions of law and 
fact, it is the duty of the court to submit the evi¬ 


dence to the juiy with h 3 rpothetical instructions as 
to the law applicable to the facts as they may find 
them.5S 

§ 205. Questions Relating to Pleadings 

It Is the duty of the court to construe the pleadings 
as a matter of law and to determine the Issues made. 

It is the duty of the court to construe the plead¬ 
ings as a matter of law®^ and to determine the is¬ 
sues made,55 the suflSciency of the allegations,®® 
whether or not such allegations are suflSciently 
denied,®^ and the nature of the action alleged there¬ 
in.®® Amendment of the declaration, petition, or 
complaint so as to change allegations therein does 
not raise an issue of fact with the pleader so as 
to require its submission to the jury.®® What 
amounts to a fatal variance between the pleadings 
and the proof is exclusively for the trial court to 
decide.®® However, where there is conflicting evi- 


held from Jury.—^Idorrlson v. Har¬ 
mon, 167 S.EL 741, 113 W.Va. 804. 

46. Mo.—^Dlmond v. Terminal R. 
Ass'n of St Louis, 141 S.W.2d 789. 
346 Mo. 338. 

47. H.H.—^Tuttle v. Dodge, 116 A. 
627, 80 N.H. 304. 

64 C.J. p 299 note 64. 

Teurm dellaed 

A mixed question of law and fact 
is one mixed of law and fact—^Ben¬ 
nett V. Eddy, 79 N.W. 481, 120 Mich. 
800—40 aJ. p 1230 note 42. 
PavtLenlar mixed questions of law 
and fact 

(1) In general. 

Del.—Banks v. Wilmington Terminal 
Co., 24 A.2d 692, 2 Terry 489, af¬ 
firmed 28 A.2d 616, 8 Terry 126. 
m.—^Palmer House Co. v. Otto, 106 
N.E.2d 753, 847 DLApp. 198. 

Wash.—^McKinney v. Preston Mill 
Co., 237 P.2d 788, 39 Wash.2d 681. 
64 aJ. p 299 note 64 [b]. 

(2) The ownership of property. 

Ill.—Chicago Title & Trust Co. v. 

Ward, 163 NJB3. 819, 332 Ill. 126. 
Mo.—State v. Rodgers, 260 S.W.2d 
786. 

S.C.—Cannon v. Motors Ins. Corp., 
79 S.E.2d 369, 224 S.C. 368. 

(8) What is “reasonable time.”— 
Claus-Shear Co. v. E. Lee Hardware 
House, 140 N.C. 552, 654, 68 S.E. 488, 
6 Ann.Cas. 248—^26 C.J. p 999 note 
68 [c]—64 C.J. p 299 note 64 [b] 
( 1 ). 

(4) Whether interpleader action 
was commenced when petition was 
filed in district court with instruc¬ 
tions to withhold issuance of cita¬ 
tions until further notice.—South¬ 
western Life Ins. Co. v. Sangulnet, 
Tex.ClvA.pp., 231 S.W.2d 727. 

48. N.H.—^Tuttle v. Dodge, 116 A. 
627, 80 N.H. 804. 


49. N.Y.—^Dulberg v. Equitable Life 
Assur. Soc. of U. S., 12 H.E.2d 654, 
277 N.T. 17. 

64 C.J. p 299 note 66. 

50. Ill.—-Wells V. Wise, 18 N.B.2d 
760, 298 IlLApp. 252. 

N.Y.—^Dulberg v. Equitable Life 
Assur. Soc. of XT. S., 12 N.E.2d 664, 
277 N.Y. 17. 

Tenn.—^Bodley v. Fidelity & Casual¬ 
ty Co. of N. Y., 1 Tenn.App. 720. 

8 C.J. p 1060 note 37—64 C.J. p 299 
note 67. 

51. Tex.—^Btanover Co. v. Hines, 
Civ.App., 11 S.W.2d 621. 

64 C.J. p 299 note 68. 

62. N.Y.—^Dulberg v. Equitable Life 
Assur. Soc. of U. S., 12 N.E.2d 664, 
277 N.Y. 17. 

64 C.J. p 299 note 69. 

53. Pa.—Hamlll v. Firth, 84 A 211, 
176 Pa. 46—^Hastings v. Eckley, 8 
Pa. 194. 

64 C.J. p 299 note 70. 

54. U.S.—^Lllly V. Grand Trunk 
Western R. Co., HI., 63 S.Ct 347, 
817 U.S. 481, 87 L.Ed. 411. 

Tex.—Weber v. Texas Highway 
Dept, Civ.App., 215 S.W.2d 268, 
reversed on other grounds 219 S. 
W.2d 70, 147 Tex. 628. 

64 C.J. p 800 note 71. 

The language of pleadings is ad¬ 
dressed to trial Judge, and, if he 
considers that the language is in 
any way immaterial, he may with¬ 
hold it from the Jury.—Empire 
Tractor Corp. v. Time, D.C.Pa., 10 F. 
R.D. 121. 

Theory 

Trial court must determine theory 
of complaint.—Chesapeake & O. Ry. 
Co. V. Moore, C.C.A.Ind., 64 F.2d 472, 
reversed on other grounds 64 S.Ct 
402, 291 U.S. 205, 78 L.Bd. 766. 
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SudBldenoy of pleading 

(1) Sufficiency of pleading may be 
tested on motion made at trial.— 
Warren v. Putnam, 33 N.Y.S.2d 685, 
263 App.Div. 474—Coron v. Lin pkft, 
20 N.Y.S.2d 869, 259 APP.Div. 924. 

(2) So if there was any claim by 
defendant as to sufficiency of amend¬ 
ed pleading that could not be de¬ 
cided on motion to amend complaint 
it might be decided on a motion 
made at the trial.—^First Trust & De¬ 
posit Co. V. Dent 86 N.Y.S.2d 664. 

(8) If the Joinder of a count in 
contract with two counts in tort 
created a defect in the pleadings, 
the defect was a matter of form 
only and was not a sufficient reason 
for taking the case from the Jury 
at the trial.—^Hacker v. Nitschke, 89 
N.B.2d 644, 310 Mass. 754, 189 AL.R 
267. 

56. HL—National Bank of Colchest¬ 
er V, Murphy, 60 N.B.2d 748, 384 
Ill. 61. 

Okl.—Southwest Stone Co. v. 

Hughes, 177 P.2d 489, 198 Okl. 257. 
64 C.J. p 300 note 72. 

66. Ga.—Carnegie v. Carnegie, 56 S. 

E.2d 683, 206 Ga. 77. 

Ind.—^New York Cent Ry. Co. v. 
Powell, 47 N.B.2d 616, 221 Ind. 
821. 

64 C.J. p 300 note 73. 

67- Iowa.—^Potter v. Wooster, 10 
Iowa 834. 

64 C.J. p 300 note 74. 

68. Iowa.—^Beebe v. Stutsman, 5 
Iowa 271. 

69. Ga.—^Hester v. Gairdner, 68 S.E 
166, 128 Ga. 681. 

60, Mo.—^Birch v. Benton, 26 Mo. 
163. 

Tenn.—City of Knoxville v. Ryan, 
18 Tenn.App. 186. 

64 CJ. p 300 note 78. 
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dence, whether there has. been such a variance is a 
question of fact for the jury.®i 

§ 206. Questions Relating to Evidence 

Generally, what constitutes evidence is a question 
of law, but the Jury must determine what the evidence 
proves. 

Generally, what constitutes evidence is a question 
of law.®2 In other words, the court must determine 
what is evidence, and the jury must determine 
what the evidence proves.®^ Preliminary questions 
as to a witness’ qualification are for the trial 
court.6^ The question whether evidence is cal¬ 
culated to excite undue prejudice is one of fact,6S 
but the determination of when it may be raised is a 
matter of law.®® Where an improper question is 
answered on examination of a witness before ob¬ 
jection could be interposed, and the trial judge or¬ 
dered that the answer be stricken, it is within his 
sotmd discretion to refuse to take the case from the 
jury because of such answer.®^ There cannot be 
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a judicial examination of the facts without the light 
to pass on the credibility of witnesses and the weight 
of evidence.®® 

§ 207. -Preliminary or Introductory 

Questions of Fact 

The question of where the burden of proof rests It 
to be determined by the trial court on the pleadings, 
prior to the introduction of evidence, and it Is also for 
the trial court, and not for the Jury, to determine the 
admissibiiity of evidence. 

The question of where the burden of proof rests 
is to be determined by the trial court on the plead¬ 
ings, prior to the introduction of evidence.®® Al¬ 
though the determination of a question of fact is 
thereby involved, it is for the trial court,*^® and not 
for the jury,7l to determine the admissibility of 
evidence. So, where the admissibility of a fact of¬ 
fered as evidence depends on the existence of cer¬ 
tain preliminary facts, these latter facts ordinarily 
are to be passed on by the trial court^® and not by 
the jury,78 although where the evidence as to such 


61. HI. —Smith V. Kewanee Light & 
Power Co.. 196 IlLApp. 118. 

R.I.—Cimini v. Zambarano. 89 A. 
295. 86 B.I. 122, reheard 89 A. 711. 

62. Colo.—^Industrial Commission of 
Colorado v. Wetz, 66 P.2d 812. 100 
Colo. 161—^United States P. & G. 
Co. V. Industrial Commission. 45 
P.2d 895. 96 Colo. 671. 

66. N.C.—James v. Atlantic & East 
Carolina R. Co.. 72 S.E.2d 682, 236 
N.C. 290. 

6^ N.H.—^Dimock v. Lussier, 163 A. 
600. 86 N.H. 64. 

N.J.—Wisniewski v. Weinstock, 31 
A.2d 401, 130 N.J.Law 58. affirmed 
50 A.2d 894, 136 N.J.Law 202. 

65. N.H.—^Bunten v. Davis, 188 A. 
16, 82 N.H. 304, 45 A.L.R. 1409— 
Pope V. Boston & M. R. R.. 104 A. 
403. 79 N.H. 62. 

66. N.H.—^Bunten v. Davis, 138 A. 
16. 82 N.H. 304, 45 A.L.R. 1409— 
SpUene v. Salmon Palls Mfg. Co.. 
108 A. 808, 79 N.H. 826. 

67. R.L—^Hayman v. Union Corp., 
17 A.2d 30. 66 R.L 11. 

68. Tex.—^Marrs v. Railroad Com¬ 
mission. 177 S.W.2d 941. 142 Tex. 
293. 

69. Ky.—^McClintock v. McClure, 188 
S.W. 867, 171 Ky. 714, Ann.Cas. 
1918E 96. 

Effect of admissioiui 
Question whether proof of fact 
material to ultimate fact issue is 
unnecessary because of admissions 
in both parties' pleadings, on which 
case is tried, as distiifeuished from 
question whether pleading is admis¬ 
sible in evidence to establish such 


fact is one of law for court—Camp¬ 
bell V. Hicks. Tex.Civ.App.. 83 S.W. 
2d 1013, error dismissed. 

76. Ala.—Jacksonville Paper Co. v. 
Hartford Accident & Indemnity 
Co., 69 So.2d 411. 

D.C.—^Powel V. Wood, Mun.App., 62 
A.2d 636. 

Ill.—^Helgesen v. Chicago Suburban 
Water & Light Co., 156 HLApp. 
541. 

Ind.—Pennsylvania R, Co. v. Hem- 
mer, 186 N.E. 285, 206 Ind. 311, re¬ 
hearing denied 189 N.E. 137, 206 
Ind. 311. 

N.C.—Graham v. North Carolina Bu¬ 
tane Gas Co.. 58 S.E.2d 757. 231 N. 
0. 680—U. S. Pidelity & Guaranty 
Co. V. P, & P. Motor Express. 18 
S.B.2d 116, 220 N.C. 721—Queen 
City Coach Co. v. Lee. 11 S.E.2d 
341. 218 N.C. 320—Campbell v. 
Peoples Sav. Bank & Trust Co., 
200 S.E. 392. 214 N.C. 680—Han¬ 
cock V. Wilson, 189 S.E. 631, 211 
N.C. 129—^Kitchen Lumber Co. v. 
Tallassee Power Co.. 174 S.E. 427, 
206 N.C. 616. 

PcL—Vereb v. Yellow Truck & Coach 
Co., CoulPL, 89 Pittsb.Leg.J. 290. 
Tex.—Nass v, Nass, 228 S.W.2d 130, 
149 Tex. 41—^Thompson v. Janes. 
Civ.App.. 245 S.W.2d 718, affirmed 
251 S.W.2d 953, 151 Tex. 495. 

64 C.J. p 800 note 82. 

Affidavit 

"Whether affidavit by plaintiff cor¬ 
poration's secretary was admissible 
in action on account was question 
for court.—^Dyar Sales & Machinery 
Co. V. Minlnnl. 166 A. 620,. 132 Me. 
79. 


DepositioiL 

Whether testimony in deposition 
was false was question for court to 
pass on as prelixnlnary basis for its 
introduction or rejection, or to sub¬ 
mit it to Jury with appropriate in¬ 
structions.—^Masterson v. Berlin St 
Ry., 189 A. 753, 83 N.H 190. 

Parol evidence 

(1) Whether an oral agreement 
comes within the field covered by a 
written a.greement within the parol 
evidence rule is a question for the 
court—Colonial Mfg. Co. v. Carideo. 
16 A.2d 731, 142 Pa.Super. 485. 

(2) Whether proper interpretation 
of contract in light of surrounding 
circumstances and parties’ purposes, 
admits parol evidence to prove col¬ 
lateral oral agreement is for court 
—Taylor v. More. 268 N.W. 637, 195 
Minn. 448. 

7L Ind.—Pennsylvania R. Co. v. 
Hemmer, 186 N.E. 285. 206 Ind. 
311, rehearing denied 189 N.E. 187. 
206 Ind. 311. 

64 C.J. p 300 note 88. 

Full force and effect 
It is province of court to pass on 
legality of evidence offered and when 
trial Judge has permitted evidence 
to come in it is duty of Jury to give 
it full force and effect as evidence, 
and Jury cannot disregard it because 
they may think it was not legal evi¬ 
dence.—Jacksonville Paper Co. v. 
Hartford Acc. & Indem. Co.. Alcu. 69 
So.2d 411. 

72. Mich.—Finch v. W. R. Roach 
Co.. 295 N.W. 324. 295 Mich. 589. 

64 C.J. p 300 note 84. 

73. Mass.—^Hart Packing Co. v. 
Guild, 146 N.E. 238, 251 Masa 43. 
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§§ 207-208 TRIAL 

preliminary fact is conflicting and doubtful, the 
court may submit the matter to the jury,^^ and 
the trial court should, in no case withhold evidence 
from the jury, where by so doing it assumes to de¬ 
cide the very fact in issue.^S Questions of ma¬ 
teriality,^® relevancy,77 competency*^® of evi¬ 

dence are also to be determined by the trial court. 
The question whether the burden of going forward 
with the evidence has been satisfied by the estab¬ 
lishment of a prima fade case is one for the 
court and not the jury.^® 

§ 208. — Weight and Suflficiency in Gen¬ 
eral 

a. Province of court and jury 

b. Submission to, or withdrawal from, 

jury 


a. Province of Court and Jury 

(1) Weight and preponderance of evi¬ 
dence 

(2) Probative sujSSciency of evidence 

(3) Legal sufiSciency of evidence 

(1) Weight and Preponderance of Evidence 

Generally, the weight and value of the evidence are> 
matters for the determination of the Jury and It Is not 
the province of the trial court to weigh the evidence. 
Preponderance of the evidence Is solely a question for 
the Jury. 

It is very well settled, although variously stated,, 
that the weight of the evidence is a matter for the 
determination of the jury®® imder proper instruc- 


74. Mich.—^Finch v. W. R. Roach 
Co., 295 KW. 324, 295 Mich. 589. 

64 O.J. p 301 note 86. 

OorreotnesB of model 
When correctness of Illustrative 
representation of ultimate fact by 
model introduced In evidence is dis¬ 
puted, and there is room for finding 
in favor of party offering it, trial 
court may admit it and submit such 
question to jury for ultimate deter¬ 
mination.—^Finch V. W. R. Roach 
Co., supra. 

76. Md.—^Frazier v. Griffie, 8 Md. 
50. 

Ohio.—Gray v. AUen, 14 Ohio 58, 45 
Am.D. 522. 

76. Cal.—^Decter v. Stevenson Prop¬ 
erties. 247 P.2d 11, 39 Cal.2d 407— 
McNamara v. Emmons, 97 P.2d 
503, 36 Cal.App.2d 199. 

Neb.—Pope v, Tapelt, 50 N.W.2d 
352, 155 Neb. 10—Scherz v. Platte 
Valley Public Power & Irr. IHst., 
37 N.W.2d 721, 151 Neb. 415. 

64 C.J. p 301 note 89. 

The dlscretioiiary fanotloa. of the 
trial Judge in determining whether 
evidence offered has enough proba¬ 
tive value to outweigh risks of its 
reception is not to be restricted by 
technical exclusionary rules which 
defeat a consideration and weighing 
by the Jury of all relevant facts.— 
Katlaba v. Pfeifer, Minn., 56 N.W.2d 
725. 

77. Neb.—Pope v. Tapelt, 50 N.W.2d 
352, 155 Neb. 10—Scherz v. Platte 
Valley Public Power Sc Irr. Elst, 
37 N.W.2d 721, 151 Neb. 415. 

Okl.—Southwest Stone Co. v. 

Hughes, 177 P.2d 489, 198 Okl. 257. 
Tex.—Chambers v. Winn, CivA.pp„ 
133 S.W.2d 279, reversed on other 
grounds, Com.App., 154 S.W.2d 454. 
64 C.J. p 301 note 90. 

Fertlnenoy of qnestioxi 
The trial court is the Judge of 
whether or not a question is perti¬ 


nent.—^Elliott V. Georgia Power Co., 
197 S.E. 914, 58 Ga.App. 151. 

78. Cal.—^McNamara v. Emmons, 97 
P.2d 503, 36 Cal.App.2d 199. 

Colo.—^Industrial Commission of Col¬ 
orado V. Wetz, 66 P.2d 812, 100 
Colo. 161. 

Ga.—^Empire Life Insurance Co. v. 
Einstein, 77 S.E. 209, 12 Ga.App. 
380. 

Neb.—Pope v. Tapelt. 50 N.W.2d 352, 
165 Neb. 10—Scherz v. Platte Val¬ 
ley Public Power & Irr. List, 37 
N.W.2d 721, 151 Neb. 415. 

N.J.—^Wisniewski v. Weinstock, 31 
A.2d 401, 130 N.J.Law 58, affirmed 
60 A.2d 894, 135 N.J.Law 202. 

N.C.—Graham v. North Carolina Bu¬ 
tane Gas Co., 58 S.E.2d 767, 231 N. 
C. 680—Ward v. Atlantic Coast 
Lino R. R., 32 S.B.2d 221, 224 N.C. 
696—U. S. Fidelity & Guaranty Co. 
V. P, Sc F. Motor Express, 18 S.E. 
2d 116, 220 N.C. 721—Queen City 
Coach Co. V. Lee, 11 S.B.2d 341, 
218 N.C. 320—Campbell v. Peoples 
Sav. Bank Sc Trust Co., 200 S.B. 
392, 214 N.C. 680—Hancock v. Wil¬ 
son, 189 S.B. 631, 211 N.C. 129— 
Lincoln v. Atlantic Coast Line R. 
Co., 178. S.E. 601, 207 N.C. 787— 
Kitchen Lumber Co. v. Tallassee 
Power Co., 174 S.B. 427, 206 N.C. 
515. 

Tenn.—Hager v. Hager, 13 Tenn. 
App. 23. 

64 C.J. p 301 note 91. 
drcomstantlal evidence 
The competency of circumstantial 
evidence offered to establish an ulti¬ 
mate fact, depending on whether the 
circumstances may reasonably tend 
to prove the ultimate fact, is a 
question of law in the first instance, 
to be decided by the court—Alex¬ 
ander V. Standard Accident Ins. Co., 
Detroit Mich., C.C.A.Okl., 122 F.2d 
995. 

79. Utah.—^Mecham v. Allen, 262 P. 
2d 285. 


80. U.S.—Sartor v. Arkansas Nat¬ 
ural Gas Corp., La., 64 S.Ct 724, 
321 U.S. 620, 88 L.Ed. 967, rehear¬ 
ing denied 64 S.Ct 941, 322 U.S. 
767, 88 L.Ed. 1693—^Railway Exp.. 
Agency v. Mallory, C.C.A.Miss., 
168 F.2d 426, certiorari denied 69* 
S.Ct 48, 335 U.S. 824, 93 L.Ed. 378 
—^Henwood v. Cobum, C.C.A.M 0 ., 
166 P.2d 418—^Edwards v. Balti¬ 
more Sc O. R. Co., C.C.A.I11., 181 F. 
2d 866—JTohnson v. Dierks Lum¬ 
ber & Coal Co., C.C.A.Ark., 180 F. 
2d 115—Southwestern Greyhound! 
Lines v. Buchanan, C.C.A.Tex., 128 
F.2d 179, certiorari denied 68 S. 
Ct 41, 317 U.S. 646, 87 L.Ed. 620, 
rehearing denied 68 S.Ct 154, 317 

U. S. 707, 87 L.Bd. 564—Thomson 

V. Boles, C.C.A.Minn., 123 F.2d' 

487, certiorari denied 62 S.Ct 632, 
315 U.S. 804, 86 L.Ed. 1204— 

Storck V. Northwestern Nat Casw 
Co., C.C.A.Wis., 115 F.2d 889— 
Lang V. Metropolitan Life Ins. Co., 
aC.A.111., 115 F.2d 621—Walkup 
V. Bardsley, C.C.A.Minn., Ill F.2a 
789—^Holmes v. Holland Furnace 
Co., C.C.A.N.C. 108 F.2d 568—Egan 
Chevrolet Co. v, Bruner, C.CA.. 
Minn., 102 F.2d 378, 122 A.L.RL 
987—^Yarbrough v. Prudential Ins. 
Co. of America, C.C.A.Ga., 99 P.2a 
874, rehearing denied 100 F.2d 547 
—^Pacific Can Co* v. Hewes, C.C.A. 
Wash., 95 F.2d 42—^Laursen v. 
(yBrien, C.C.A.Wis., 90 F.2d 792— 
Svenson v. Mutual Life Ins. Co. 
of New York, C.C.A.S.D., 87 P.2d 
441—Harris v. U. S., C.C.A.Va., 70 
F.2d 889—Chicago, M., St P. Sc 
P. R. R. Co. V. Llnehan, C.C.A. 
Minn., 66 F.2d 878—Asher v. U. S., 
C.C.A.Ark., 63 F.2d 20—California 
Fruit Exchange v. Henry, D.C.Pa., 
89 F.Supp. 580, affirmed, CA., 184 
P.2d 517—U. S. ex rel. Marcus v. 
Hess, D.C.Pa., 41 F.Supp. 197, re¬ 
versed on other grounds, C.C.A., 
127 F.2d 283, reversed on other 
grounds 63 S.Ct 879, 817 U.S. 537, 
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87 Li.Ed. 448, rehearinsr denied 63 
S.Ct 766, 318 U.S. 799, 87 UBd. 
1163—^Katz V. Delaware & H. R. 
Corporation, D.C.Pa., 38 F.Supp. 
698—^McVay v. American Radiator 
& Standard Sanitary Corp., D.C 
Pa., 1 P.R.D. 677, affirmed, CC.A., 
119 F.2d 693. 

Ala.—^Florence Coca Cola Bottling 
Co. V. Sullivan, 66 So.2d 169, 269 
Ala. 66. 

Ariz.—^Tom Reed Gold Mines Co. v. 

Brady, 117 P.2d 484. 68 Ariz. 44. 
Ark.—State Highway Commission ▼. 
Jelks, 159 S.W.2d 466, 203 Ark. 878 
—Arkansas-Louisiana Gas Co. v. 
Campbell, 166 S.W.2d 266, 203 Ark. 
307—^HArmon v. Ward, 149 S.W.2d 
675, 202 Ark. 64—^Missouri Pac. R. 
Co. V. EAgy, 143 S.W.2d 1096, 201 
Ark, 150—^Missouri Pac. R. Co. v. 
Lemons, 127 S.W.2d 120, 198 Ark. 
1—^Missouri Pac. R. Co. v. Mitch¬ 
ell, 122 S.W.2d 644, 197 Ark. 400— 
St. Louie-San Francisco Ry. Co. v. 
Hill. 121 S.W.2d 869. 197 Ark. 63 
—^Elkins V. Nelson, 118 S.W.2d 287, 
196 Ark. 209—Carson v. Dierks 
Lumber & Coal Co., 117 S.W.2d 39. 
196 Ark. 168—Jonesboro Coca-Cola 
BotUing Co. V. Holt, 110 S.W.2d 
636, 194 Ark. 992—Missouri Pac. 

R. Co. V. Huffman, 108 S.W.2d 479, 
194 Ark. 466—^Lynch v. East Ar¬ 
kansas Builders* Supply Co., 104 

S. W.2d 206, 193 Ark, 1004—Mis¬ 
souri Pac. R. Co. V. Slatton, 100 
S.W.2d 86, 198 Ark. 366—Progres¬ 
sive Life Ins. Co. v. Dean, 97 S.W. 
2d 62, 192 Ark. 1162—Mid-Conti¬ 
nent Life Ins. Co. v. Hill, 94 S.W. 
2d 364, 192 Ark. 667—Mutual Ben. 
Health & Accident Ass*n v. Bash¬ 
am, 87 S.W.2d 683, 191 Ark. 679— 
Southwestern Bell Telephone Co. 
V. Balesh, 76 S.W.2d 291, 189 Ark. 
1086—^Arkansas Power & Light Co. 

V. Hughes, 76 S.W.2d 63, 189 Ark. 
1016—Consolidated Indemnity Ins. 
Co. V. Dean, 68 S.W.2d 460, 188 
Ark. 836—^Metropolitan Life Ins. 
Co. V. Gregory, 67 S.W.2d 602, 188 
Ark. 616—^Postal Telegraph-Cable 
Co. V. White, 66 S.W.2d 642, 188 
Ark. 361—Greenlee v. Rolfe, 60 S. 

W. 2d 668, 187 Ark. 1162—Missouri 
Pac. R. Co. V. Freeman, 69 S.W.2d 
28, 187 Ark. 1163—^Haraway v. 
Mance, 66 S.W.2d 1023, 186 Ark. 
971—^Kempner v. Stephens, 56 S. 
W.2d 680, 186 Ark. 877—Missouri 
Pac. R. Co. V. Montgomery, 65 S. 
W.2d 68, 186 Ark. 637, certiorari 
denied 63 S.Ct. 690, 289 U.S. 747, 
77 L.Ed. 1493. 

Cal.—^Beseau v. George, 246 P.2d 
642, 111 CaLApp.2d 807—Fallert v. 
Hamilton, 240 P.2d 1007, 109 Cal. 
App.2d 899—^In re Durham’s Es¬ 
tate. 288 P.2d 1061, 108 CalA.pp.2d 
154—^Kuhn v. Gottfried,' 229 P.2d 
137, 103 CalA.pp.2d 80—Spolter v. 
Four-Wheel Brake Service Co., 222 
P.2d 807, 99 CalApp.2d 690—Co¬ 
hen V. Hunter, 222 P.^d 93, 99 CaL 


App.2d 464—Owen v. Rheem Mfg. 
Co., 187 P.2d 785, 83 CalApp.2d 
42—^Temple v. De Mirjian, 126 P. 
2d 644, 61 Cal.App.2d 659—Hin- 
shaw V. Hopkins, 99 P.2d 283, 37 
Cal.App.2d 230—Weiss v. First 
Sav. Bank of Colusa, 82 P.2d 46, 
28 Cal.App.2d 140, hearing denied 
83 P.2d 36, 28 Cal.App.2d 140— 
Moeller v. Market Street Ry. Co., 
81 P.2d 476, 27 Cal.App.2d 662— 
Los Angeles County Flood Control 
Dist V. Abbot, 76 P.2d 188, 24 Cal. 
App.2d 728—Gardini v. Arakelian, 
64 P.2d 181, 18 CalApp.2d 424— 
Turner v. Whlttel, 38 P.2d 835, 2 
Cal.App.2d 686—Gialdinl v. Rus¬ 
sell. 25 P.2d 846, 134 CalApp. 524 
—Wendler v. Pickwick Stages 
System. 24 P.2d 643. 138 Cal.App. 
592—^Pittam v. City of Riverside, 
16 P.2d 768, 128 CalApp. 57. 

Colo.—Scott V. Matsuda, 266 P.2d 
408, 127 Colo. 267—Julius Hyman 
& Co. V. Velsicol Corp., 233 P.2d 
977, 128 Colo. 663, certiorari de¬ 
nied 72 S.Ct 113, 842 U.S. 870, 96 
L.Ed. 664, rehearing denied 72 S. 
Ct 199, 342 U.S. 896, 96 L.Ed. 671 
—Edwards v. Quackenbusch, 149 
P.2d 809, 112 Colo. 337—Miller v. 
Boma Inv. Co., 144 P.2d 988. 112 
Colo. 7—Venetucci v. City of Colo¬ 
rado Springs. 63 P.2d 462, 99 Colo. 
389—^Vlckroy v. General Outdoor 
Advertising Co.t 22 P.2d 642, 92 
Colo. 674. 

Conn.—Joanis v. Engstrom, 63 A2d 
161, 136 Conn. 248—Anderson v. 
Coluccl, 176 A 681, 119 Conn. 241. 

D.O.—Walford v. McNeill, 100 F.2d 
112, 69 APP.D.C. 247—Sores! v. 

Repetti, Mun.App., 76 A2d 585— 
Crusade v. Capital Transit Co., 
MunApp., 68 A 2d 878, 8 AL.R.2d 
229—^Vaughn v. Neal, Mun.App., 60 
A2d 284—Watwood v. Potomac 
Chemical Co., MunApp., 42 A2d 
728—Washin^on Nat. Ins. Co. v. 
Stanton, Mun.App., 81 A2d 680. 

pia.—^Povia V. Melvin, 66 So.2d 494. 

Ga.—Adler v. Adler, 61 S.E.2d 824, 
207 Ga. 894—Georgia Sav. Bank & 
Trust Co. V. Marshall, 61 S.E.2d 
469, 207 Ga. 314—Aristocrat Dairy 
Products Co. V. OeoTge, 34 S.E.2d 
107, 72 Ga.App, 494—Williams v. 
Brewton, 174 S.B. 720, 49 GaApp. 
210 . 

Idaho.—^Bowman v. Bowman, 240 P. 
2d 487, 72 Idaho 266—Summerlield 
V. Pringle, 144 P.2d 214, 66 Idaho 
300—^Manion v. Waybright, 86 P. 
2d 181, 69 Idaho 643. 

Ill.—^Poulson V. Poulson, 117 NJB:.2d 
310, 1 Ill.App.2d 201—Janlanin v. 
Indiana Harbor Belt R. Co., 99 N. 
E.2d 678, 843 HlApp. 491—Pab- 
locki V. Vivlano, 90 N.E.2d 666, 339 
HlApp. 660—Gtold v. Boland, 88 N. 
E.2d 488, 888 lllApp. 668—Gar- 
shon V. Aaron, 71 N.E.2d 799, 330 
ULApp. 540—^Raimondi v. Ziffiin 
Truck Lines, 70 N.E.2d 221, 829 
ni-App. 660—OSayes v. New York 
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Ce&t R. Co., 67 NJSLSd 216, 229 
BlApp. 631—Relaco Rosin Prod¬ 
ucts V. National Casein Co., 64 N. 
E.2d 243, 327 UlApp. 334—Schaef¬ 
er V. Then, 63 N.B.2d 624, 827 ni. 
App. 206—^Danison v. Brosmore, 60 
N.E.2d 768, 326 UlApp. 34—Belch¬ 
er V. Citizens Coach Co., 57 N.E.2d 
669, 824 IlLApp. 226—^Bishop v. 
Nikolas, 61 N.E.2d 828, 820 HI. 
App. 681—Phllpott V. Parham, 44 
N.E.2d 934, 316 UlApp. 278—Shen- 
nan v. Chrispens Truck Lines, 44 
N.E.2d 339, 316 UlApp. 160—Good¬ 
rich V. Sprague, 42 N.E.2d 337, 314 
UlApp. 671—Granlle v. Valh^ 37 
N.E.2d 931, 312 ULApp. 181—Fug- 
ett V. Murray, 86 N.E.2d 946, 811 
UlApp. 323—Goad v. Obemagel, 
23 N.E.2d 800, 302 IU.App. 370— 
Jones V. Esenberg, 20 N.E.2d 906, 
299 IlLApp. 661—^Lenchard v. 
Friel, 6 N.E.2d 768, 326 UlApp. 
461. 

Ind.—Sevald v. Chicago & Calumet 
Dist. Transit Co., 82 N.K2d 270, 
119 Ind App. 83, rehearing denied 
88 N.E.2d 62, 119 Ind.App. 83— 
Bailey v. Washington Theatre Co., 
41 N.R2d 819. 112 IndApp. 886— 
Farmers & Merchants Bank of 
Hanna v. Peoples Trust & Savings 
Bank of LaPorte, 199 N.E. 892, 101 
Ind.App. 474. 

Iowa.—^Marr v. Olson, 40 N.W.2d 476, 
241 Iowa 208—Schenk v. Moore, 
286 N.W. 446, 226 Iowa 1313—Bev¬ 
eridge V. Cook, 268 N.W. 264. 

Kan.—Walker v. Colgate-Palmollve- 
Peet Co., 189 P.2d 157, 167 Kan. 
170—Harshaw v. Kansas City Pub¬ 
lic Service Co., 139 P.2d 141, 157 
Kan. 95—^Fotopoulos v. Gas Serv¬ 
ice Co., 96 P.2d 666, 160 Kan. 738 
—Ward V. Grant, 26 P.2d 279, 188 
Kan. 363. 

Ky.—Cochran v. Downing, 247 S.W. 
2d 228—Story v. Barnett, 289 S.W. 
2d 921—^ones v. Wheeldon, 217 S. 
W.2d 221, 809 Ky. 184—Seal v. 
Fitch, 183 S.W.2d 633, 298 Ky. 530 
—Slusher v. Blanton, 177 S.W.2d 
878, 296 Ky. 422—Goins v. Slusher, 
140 S.W.2d 863, 282 Ky. 710—Com¬ 
monwealth Life Ins. Co. v. Cau¬ 
dill’s Adm’r, 122 S.W.2d 989, 276 
Ky. 149—Meriweather’s Adm’x v. 
Pickering, 116 S.W.2d 670, 273 Ky. 
367—Huber & Huber Motor Ex¬ 
press V. Martin’s Adm’r, 96 S.W. 
2d 696, 266 Ky. 228—West Ken¬ 
tucky Transp. Co. v. Dezem, 82 S. 
W.2d 486, 269 Ky. 470—Clark’s 
Ex’x V. Weir, 67 S.W.2d 962, 262 
Ky. 660—Dolle v. Melrose Proper¬ 
ties. 67 S.W.2d 706, 262 Ky. 482— 
Robinson v. O'Keefe’s Ex’x, 66 S. 
W.2d 87, 263 Ky. 266—Yorkshire 
Ins. Co., Limited of York, England, 
V. Bryan. 60 S.W.2d 120, 248 Ky. 
847—Sympson Bros. Coal Co. v. 
Coomes, 68 S.W.2d 694* 248 Ky. 
324—Anderson Mfg. Co. v. Iring 
Transfer Co., 68 S.W.2d 264, 248 
Ky. 91. 
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Me.—Lyschlck v. Wozneak, 100 A.2d 
424—^Mercier v. John Hancock 
Mut. Life Ins. Co., 44 A.2d 372, 
141 Me, 376—^Barrett v, Greenall, 
27 A.2d 699, 139 Me. 76—^Turcotte 

V. Dunning, 171 A. 908, 132 Me, 417 
—Chenery v. Russell, 167 A. 867, 
132 Me. 130. 

Md.—^Martin G. Imbach, Inc. v. 
Tate, 100 A.2d 808—Campbell v. 
State to Use of Dix, 100 A.2d 798 
—^Baltimore Transit Co. v. State 
for Use of Castranda, 71 A. 2d 442, 
194 Md. 421—Levin v. Cook, 47 A. 
2d 606, 186 Md. 635—^Lambros v. 
Coolahan, 46 A.2d 96, 186 Md. 463 
—Meyler v. Mayor & City Council 
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MacPhail, 286 N.W. 206, 289 Mich. 
185 —Solomon v. Blakeslee, 248 N. 
W. 687, 263 Mich. 176. 

Minn, —Cameron v, Evans, 62 N.W, 
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S.W.2d 797, 342 Mo. 1239—Aly v. 
Terminal R Ass’n of St Louis, 
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Brooks V. City of Ste. Genevieve, 
App., 164 S.W.2d 164—Poster v. 
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tion from the trial court,or that the weight of the | distinctly,85 for the jury; as well as that the weight 
evidence is always,82 entirely,88 exclusively,84 or | of the evidence is peculiarly,88 plainly,87 primarily,88 
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solely,^® or wholly®® for the jury. In other words, it 
is said that the jury are the exclusive, proper, or 
sole judges of the weight to be given to the evi- 
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sole, or special province of the jury,®® under proper 
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App.. 236 S.W.2d 49—Cieslinski v. 
Clark, App., 223 S.W.2d 139—State 
ex rel. Payne v. Wilson, App., 207 
S.W.2d 785—Cardis v. Roessel, 186 
S.W.2d 768, 238 Mo.App. 1234—Mar¬ 
tin y. Graham Ship-By-Truck Co., 
App., 176 S.W.2d 842—Wiener v. 
Mutual Life Ins. Co. of New York, 
App., 170 S.W.2d 174, transferred, 
see. 179 S.W.2d 39, 362 Mo. 673— 
Wright y. John Hancock Mut Life 
Ins. Co. of Boston, Mass., App., 163 
S.W.2d 747—^Morris v. Preyer, App., 
161 S.W.2d 615—Rutledge v. Weis- 
enbom, App., 142 S.W.2d 884— 
Ozark Acceptance Corp. y. Yellow 
Truck & Coach Mfg. Co., App., 137 
S.W.2d 965—^Belesky y. Metropoli¬ 
tan Life Ins. Co., App., 124 S.W.2d 

608— McNicholas y. Continental 
Baking Co., App., 112 S.W.2d 849 
—Silvey v. Brixey, App., 112 S.W. 
2d 76—Owens' Estate y. Owens, 
App., 107 S.W.2d 160—^Ward v. City 
of Portageville, App., 106 S.W.2d 
497—Pischman v. Schultz, App., 66 
S.W.2d 313. 

Mont.—Cullen v. Peschel, 142 P.2d 
669, 116 Mont 187—Inkret v. Chi¬ 
cago, M., St P. & P. R. Co., 86 P. 
2d 12, 107 Mont 894—Wibaux 

Realty Co. v. Northern Pac. Ry. 
Co., 54 P.2d 1175, 101 Mont 126. 
Neb.—Kennedy v. Department of 
Roads & Irr., 85 N.W,2d 781, 160 
Neb. 727. 

N.C.—Ward v. Atlantic Coast Line R. 

R, 32 S.K2d 221, 224 N.C. 696— 
Hedgecock v. Jefferson Standard 
Life Ina Co., 194 S.B. 86, 212 N.C. 
688. 

Okl.—Gawf v. Gawf, 240 P.2d 1096, 
206 Okl. 73—National Life 6 Acci¬ 
dent Ins. Co. y. Robertson, 68 P.2d 
796, 180 Okl. 265. 

Pa.—Rowland v. Canuso, 196 A 823, 
329 Pa. 72—Calvey Motor Co. v. 
Coyer, 184 A 281, 121 Pa.Super. 

609— Waldron y. Equitable Life As- 
sur. Soc., Com.Pl., 90 Pittsb.Leg.J. 
835. 

R. I.'—Agras y. State Board of Pub¬ 
lic Roads, 184 A 605, 56 B.I. 163. 

S. C.—Jones v. Atlanta-Charlotte Air 
Line Ry. Co., 63 S.B.2d 476, 218 

S. C. 687, 26 AL.R.2d 297—Morgan 
y. Greenville County, 1 S.E.2d 144, 
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189 S.C. 368—^Rosamond v. Lucas- 
Kidd Motor Co., 189 S.E. 641, 182 
S.C. 831—Funderburk v. Sovereign 
Camp, W. O. W., 183 e.B. 462. 179 
S.C. 80. 

S.D.—^Hopp y. Thompson, 38 N.W.2d 
138, 72 S.D. 674. 

Tex.—^Benoit v. Wilson, 239 S.W.2a 
792, 160 Tex. 273—Beckham v. 

Mayes, Civ.App., 229 S.W.2d 636— 
Brown v. Dallas Ry. & Terminal 
Co., CiVwApp., 226 S.W.2d 135, error 
refused—Albers v. Saenger, Civ. 
App., 222 S.W.2d 409, refused no 
reversible error—Traders & Gen¬ 
eral Ins. Co. V. Scott Civ.App., 189 

S. W. 2d 633, refused for want of 
merit—Casey v. Jones, Civ.App., 
189 S.W.2d 515, refused for want 
of merit—Owens y. Row, Clv.App., 
178 S.W.2d 144—^Eaton v. Husted, 
Civ.App., 163 S.W.2d 439, affirmed 
172 S.W.2d 493, 141 Tex. 349—Clay¬ 
ton V. Ancell, Civ App., 159 S.W.2d 
962, affirmed 168 S.W.2d 230, 149 
Tex. 441—American Nat Ins. Co, 
V. Williams, CivApp., 144 S.W.2d 
662—General Exchange Ins. Corp, 

V. Young, Civ,App.. 143 S.W.2d 806 
—Century Indemnity Co. v. Carnes, 
Civ.App., 188 S.W.2d 665, error dis¬ 
missed, judgment correct—Mis- 
souri-Kansas-Texas R. Co, of Tex¬ 
as y. McKinney, Civ,App., 126 8. 

W. 2d 789, affirmed Missouri, K. & 

T. R. Co. of Texas v. McKinney, 
146 S.W.2d 1081, 136 Tex. 76— 
Broaddus v. Long, Ciy.App., 125 S. 
W.2d 340, affirmed 138 S.W.2d 1067, 
186 Tex. 853—Massie v. City of 
Floydada, Civ.App., 112 S.W.2d 243 
—Southern Underwriters v. Girard, 
Civ.App., 107 S.W.2d 775—Texas 
& N. O, R. Co. y. Warden, dvApp., 
107 S,W.2d 451, error dismissed—^ 
Central Surety & Ins. Corp. v. Mc- 
Cowan, Civ.App., 98 S.W.2d 472, er¬ 
ror dismissed. 

Va.—Sheckler y. Anderson, 29 S.B, 
2d 867, 182 Va. 701—Bell v. Ken¬ 
ney, 28 S.B.2d 781. 181 Va. 24— 
Union Trust Corp. y. Fugate, 209 
S.E1 624, 172 Va. 82—American Oil 
Co. y. Doyle, 183 S.B. 259, 166 Va. 1. 

Wash.—Heltfeld v. Benevolent and 
Protective Order of Keglers, 229 
P.2d 655, 36 Wa8h.2d 685, 18 AL.R. 
2d 988. 

64 C.J. p 303 notes 10-13. 

93. Ala.—Ross Neely Motor Ekp. v. 
Robinson, 48 So.2d 262, 35 AlaApp. 
431, certiorari denied 48 So.2d 254, 
254 Ala. 293—^Hosey v. Meadows, 
194 So. 861, 29 Ala.App. 244. 

Ark.—Morgan v. Norful, 262 S.W.2d 
139—Adams y. Browning, 115 S.W. 
2d 868, 196 Ark. 1040—Reserve 
Loan Life Ins. Co. v. Compton, 82 
S.W.2d 537, 190 Ark. 1039. 
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instructions;^^ or that it is the function,or evidence;^® that it is the peculiar province of the 
peculiarly the function,of the jury to weigh the jury to measure and determine the probative force, 
evidence. effect,and valued® of the evidence; that it is the 

It has otherwise been said that the jury are the function of the jury to determine the probative 
proper and sole judges of the effect or value of the value of the evidence that it is always for the 


m. —Thomas v. Meyer, 101 M’.E.2d 
626, 846 IlLApp. 84—Howard v. 
Baltimore & O. C. T. R. Co., 63 N. 
E.2d 774, 827 IlLApp. 83—lUnion 
Cabinet Co. v. Interstate Hotels 
Co., 47 N.B.2d 124, 817 IllJlpp. 639. 

Ind.—^Borenstein v. Uhl, 20 N.E.2d 
189, 107 Ind.App. 67. 

Ky.—Cross v. Clark, 218 S.W.2d 448, 
308 Ely. 18—Sparks v. Bowman, 99 
S.W.2d 449, 266 Ky. 499. 

Me.—Bolduc V. Therrien, 83 A.2d 126, 
147 Me. 39—^EZimball v. Cummings, 
68 A2d 626, 144 Me. 331. 

Miss.—Snowden v. Webb, 64 So.2d 
746, 217 Miss. 664, suggestion of er¬ 
ror overruled 66 So.2d 889, 217 
Miss. 664, suggestion of error dis¬ 
missed in part and sustained in 
part on other grounds 67 So.2d 261, 
217 Miss. 664. 

Mo.—^Eickmann v. St. Louis Public 
Service Co.. 263 S.W.2d 122, 363 
Mo. 661—George v. Moulder, App., 
267 S.W.2d 380—Foley v. Coca-Cola 
Bottling Co. of St Louis, App., 216 
S.W.2d 314—^Burrow v. Birran, 
App., 201 S.W.2d 186—Swafford 
Motor Co. V. Woods, App., 156 S.W. 
2d 650—^Hanser v. Lemer, App., 168 
S.W.2d 806. 

Mont.—^Weakley v. Cook, 249 P.2d 
926. 

N.J.—Muller v. Pols, 62 A.2d 810, 185 
N.J.Law 694—Slvak v. City of New 
Brunswick, 3 A.2d 566, 122 N.J. 
Law 197. 

N.T.—^McFaJl V. Compagnie Maritime 
Beige (Lloyd Royal) S. A., 107 N.B. 
2d 463. 304 N.T. 314. 

N.C.—Gainey v. Rockingham R, Co., 
68 S.B.2d 780, 236 N.C. 114—Ward 
V. Atlantic Coast Line R. R., 82 S.E. 
2d 221. 224 N.C. 696—U. S. Fidelity 
& Guaranty Co. v. P. & P. Motor 
Express. 18 S.E.2d 116, 220 N.C. 721. 

Pa.—Grogan v. Michael, 87 A.2d 716, 
849 Pa. 869—^MacDonald v. Pezm- 
sylvania R. Co., 36 A.2d 492, 348 

PSm 668. 

Tex.—Ford v. Panhandle & Santa Fe 
Ry. Co., 252 S.W.2d 661, 161 Tex. 
638—Burt v. Lochausen, 249 S.W. 
2d 194, 151 Tex. 289—Curry v. Cui> 
ry, CivA.pp., 266 S.W.2d 899, re¬ 
versed on other grounds. Sup., 270 
S.W.2d 208—^Brewer v. Dallas Ry. 
ft Terminal Co., CivApp., 247 S.W. 
2d 435—Blassingame v. Lone Star 
Gas Co., Civ.App., 236 S.W.2d 526— 
Jones V. Smith, Civ.App., 231 S.W. 
2d 1003, refused no reversible error 
—Jefferson Standard Life Ins. Co. 
V. Curfman, Civ.App., 127 S.W.2d 
667, error dismissed-^ohnson v. 
Durst Civ.App., 116 S.W.2d 1000, 
error dismissed. 


Wash.—^Rettlnger v. Bresnahan, 257 
P.2d 688, 42 Wash.2d 681. 

64 C.J. p 304 notes 14-21. 

All evidence 

It is Jur 3 r*s province to weigh all 
the evidence and decide what cre¬ 
dence should be given to the whole or 
to any part of testimony of each wit¬ 
ness.—Lockley v. Page, 180 S.W.2d 
616, 142 Tex. 694. 

Zhoonsistenoies in evidence are 
matters affecting weight and credi¬ 
bility and the matters are exclusively 
within the province of the Jury.— 
Dupea V. City of Seattle, 147 P.2d 
272, 20 Wash.2d 286. 

93. Ark.—St Louis-San Francisco 
Ry. Co. 'V. Pearson, 281 S.W. 910, 
170 Ark. 842, certiorari denied 47 
S.Ct 101, 278 U.S. 711, 71 L.Bd. 
868 . 

D.C.—^Morgan v. Adams, 29 App.C!as. 
D.C. 198. 

94. U.S.—^Tennant v. Peoria & P. U. 
Ry. Co., IlL, 64 S.Ct 409, 821 U.S. 
29, 88 L.Ed. 620, rehearing denied 
64 S.Ct 610, 821 U.S. 802, 88 LEd. 
1089. 

D.a—Christie v. Cfallahan, 124 P.2d 
826, 76 U.S.APP.D.C. 133—^Lohse v. 
Coffey, Mun.App., 32 A.2d 268. 
Iowa.—^Bartholomew v. Butts, 6 N. 

W.2d 7, 282 Iowa 776. 

Mont.—Weakley v. Cook, 249 P.2d 
926. 

Ohio.-Boelter v. Mown, 101 N.E.2d 
890, 89 Ohio App. 292. 

Tex.—^Texas Bmp. Ins. Ass'n v. Fer¬ 
guson, C!lv.App., 196 S.W.2d 677. 
Va.—^Bdgerton v. Norfolk Southern 
Bus Corp., 47 S.B.2d 409, 187 Va. 
642. 

64 C.J. p 304 note 24. 

95. Md.—Gilpin v. Somerville, 161 
A 272, 163 Md. 40. 

96. U.S.—Petroleum Carrier Corp. v. 
Snyder, C.C.AQa., 161 F.2d 823. 

Ark.—^Metropolitan Life Ins. Co. v. 
White, 91 S.W.2d 1038, 192 Ark. 
881. 

Cal.—Llndemann v. San Joaquin Cot¬ 
ton Oil Co., 56 P.2d 870, 5 Cal.2d 
480—Dawson v. Boyd, 148 P.2d 373, 
61 Cal.App.2d 471—^Megee v. Faa- 
ulis, 134 P.2d 816, 67 CaLApp.2d 
276. 

Fla.—Lithgow Funeral Centers v. 

Loftln, 60 So.2d 746. 

Md.—Martin G. Imbach, Inc. v. Tate, 
100 A2d 808. 

Mass.—Williamson v. Feinstein, 41 
N.E.2d 185, 311 Mass. 322. 

Mo.—Willey v. S^ogas Co., 251 S.W. 
2d 636, 868 Mo. 406—Wiener v. Mu¬ 
tual Life Ins. Co. of New York, 
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App., 170 S.W.2d 174, transferred, 
see, 179 S.W.2d 39, 852 Mo. 673— 
Rutledge v. Weisenborn, App., 142 
S.W.2d 884—Ozark Acceptance 
Corp. V. Yellow Truck & Coach 
Mfg. Co., Mo.App., 137 S.W.2d 966. 
64 C.J. p 307 notes 87-40. 

97. Ga.—Patterson v. Patterson, 64 
S.E.2d 441, 208 Ga. 7. 

N.C.—Graham v. North Carolina Bu¬ 
tane Gas Co., 68 S.B.2d 767, 231 
N.a 680, 17 AL.R.2d 881—Queen 
City Coach Co. v. Lee, 11 S.EL2d 841, 
218 N.C. 820. 

Ohio.—Gill V. Arthur, 43 N.B.2d 894, 
69 Ohio App. 886. 

Tex.—^Thompson v. Janes, Oiv.App., 
246 S.W.2d 718, error granted. 

64 C.J. p 807 notes 41-44. 

98. U.S.—^Pugh V. Ladner, D.C.Pa., 
8 F.Supp. 950. 

Fla.—^Powell v. Gary, 200 So. 864, 
146 Fla. 334. 

64 C.J. p 307 note 46. 

99- Fla.—^Lithgow Funeral Centers 

V. Loftin, 60 So.2d 745. 

m.— Duffy V. Cortesi, 113 N.E.2d 173, 
860 IlLApp. 498, affirmed in part 
and reversed in part on other 
grounds 119 N.E.2d 241, 2 I11.2d 611 
—^Fitzgerald v. Reville, 97 NJ3.2d 
610, 342 IU.APP. 712. 

Ky.—City of Paducah v. Brunnhoper, 
135 S.W.2d 418, 281 Ky. 177—U. S. 
Fid. & Guaranty Co. v. Antle, 42 S. 

W. 2d 1, 240 Ky. 243. 

Mo.—Scott V. Missouri Ins. Co., 233 
S.W.2d 660, 861 Mo. 61—Steckdaub 

V. Sparks, 281 S.W.2d 160—Smith- 
peter v. Wabash R. Co., 231 S.W.2d 
136, 360 Mo. 885, 19 AL.R.2d 960 
—George v. Moulder, App., 257 S. 

W. 2d 380. 

N.J.—Muller v. Pois, 62 A2d 810, 185 
N.J.Law 594—Slvak v. City of New 
Brunswick, 3 A2d 566, 122 N.J. 
Law 197. 

OkL—Givens v. Western Paving Co., 
261 P. 460—Gawf v. Gawf, 240 P. 
2d 1096, 206 Okl. 73. 

L Fla.—Florida Trust ft Banking 
Co. v. Consolidated Title Co., 98 So. 
916, 86 Fla. 317. 

Utah.—Wooton v. Dragon Consol. 
Mining Co., 181 P. 598, 54 Utah 
459. 

Adsuissioiui 

Where admissions made by defend¬ 
ant were introduced in evidence, and 
defendant’s agent who made admis¬ 
sions attempted to explain th^ it 
was Jury’s duty to determine wheth¬ 
er explanation had robbed the fid- 
missions of their probative value.— 
Dunning v. Northwestern SRec. Co., 
206 P.2d 1177, 186 Or. 379. 
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juiy alone to determine the force* and effect* of the the evidence,® that it is not the province of the 

evidence; that the probative force and value of the trial court to weigh the evidence,*^ that the weight 

evidence are primarily for the consideration and 2 nd value of the testimony are not functions of 

determination of the jury alone and that the pro- court,® that the weight of the evidence is not 
bative value of the evidence is to be detennined by trial court,* and that the probative value 

the jury.® evidence is not for the court.l® In determin¬ 

ing what has been established by the evidence, the 
Conversely, the rule is stated that the trial court facts directly proved, together with all reasonable 
must not determine the weight to be attached to inferences, may be considered.^! 


2 . N.C.—Hancock v. Wilson, 189 S. 
B. 681, 211 N.C. 129. 

Va.—Gallop v. Sharp, 19 S.B.2d 84. 

179 Va. 386. 

64 C.J. p 307 note 49. 

3. U.S.—^Elzigr V. Gudwangren, C.C.A. 
Minn., 91 F.2d 434. 

Ky.—^Huber & Huber Motor Bxpress 

V. Martin's Adm’r, 96 S.W.2d 595, 
265 Ky. 228. 

Neb.—Franks v. Jirdon, 14 N.W.2d 
872, 144 Neb. 693. 

N.C.—Sanies v. Atlantic & East Car¬ 
olina R. Co., 72 S.E.2d 682, 236 N.C. 
290—Kitchen Lumber Co. v. Tal- 
lassee Power Co., 174 S.E. 427, 206 
N.C. 515. 

Okl.—Southwest Stone Co. v. Hughes, 
177 P.2d 489, 198 OkL 257—‘Mid- 
Continent Petroleum Corp. v. Jam¬ 
ison, 171 P.2d 976. 

Pa.—^Rudy V. New York Life Ins. Co., 
12 A.2d 496, 189 Pa.Sup6r. 617. 

64 C.J. p 807 note 50. 

Witness’ answer 

Determination of meaning and ef¬ 
fect of witness' answer to question 
was for Jury.—^Fechtner v. Costa, 61 
P.2d 478, 16 Cal.App.2d 691. 

4. lU.—^McNaghten v. Northwestern 
Mut Life Ins. Co., 48 N.E.2d 200, 
818 IlLApp. 390. 

Ky.—City of Paducah v. Brunnhoper, 
136 S.W.2d 413, 281 Ky. 177. 

Md.—^Travelers Ins. Co. v. Needle, 
189 A. 216, 171 Md. 617. 

Mich.—Davis v. Koppers Co., 65 N. 

W. 2d 162, 385 Mich. 9. 

N.C.—Queen City Coach Co. v. Lee, 
11 S.E.2d 341, 218 N.C. 320—Greene 
V. Greene, 9 S.B.2d 413, 217 N.C. 
649—In re Coifield's Will, 4 S.E.2d 
870, 216 N.C. 286—Hancock v. Wil¬ 
son, 189 S.E. 631, 211 N.C. 129. 
Okl.—Allis Chalmers Co. v. Lamb, 
49 P.2d 1071, 174 Okl. 118. 

64 C.J. p 807 notes 53-67. 

5. CaJ.—Connell v. Clark, 200 P.2d 
26, 88 Cal.App.2d 941—Miller v. 
Silvester, 35 P.2d 887, 140 Cal.App. 
345. 

Fla.—^Breeding's Dania Drug Co. v. 

Runyon, 2 So.2d 376, 147 Fla. 123. 
Ill.—Kulikowski V. Roth, 69 N.B.2d 
726, 330 IlLApp. 13. 

Md.—Levin v. Cook, 47 A.2d 606, 186 
Md. 535. 

Mich.—Davis v. Koppers Co., 65 N.W. 
2d 152, 336 Mich. 9. 


Mo.—Caswell v. St. Louis Public 
Service Co., 262 S.W.2d 40. 

Mont.—Ahlquist v. Pinski, 186 P.2d 
499, 120 Mont. 856. 

N.J.—^Fitzpatrick v. Merchants & 
Manufacturers Fire Ins. Co., 6 A.2d 
771, 122 N.J.Law 468. 

N.C.—Queen City Coach Co. v. Lee, 
11 S.E.2d 841. 218 N.C. 320. 

Okl.—Seidenbach's v. Beacon Pub. 

Co.. 62 P.2d 632, 178 Okl. 238. 

Pa.—^Darrow v. Keystone 6, 10, 26, 
$1.00 Store, Inc., Com.Pl., 63 Dauph. 
Co. 76. 

64 C.J. p 307 note 68. 

Matters established 

The jury is the judge of what has 
or has not been established by the ev¬ 
idence.—Selman v. Moore, 19 So.2d 
548, 31 Ala.App. 534. 

XitmltatioiL of mle 

A jury may weigh and determine 
the probative value of a witness' tes¬ 
timony, but whether the testimony 
can have any vsUue is a matter of 
law.—Perkins v. Nashua Mfg. Co., 16 
A.2d 700, 91 N.H. 211. 

Weight and value of witness’ oondn- 
sions 

Mo.—Cox V. Frank L. Schaab Stove 
& Furniture Co., App., 83 S.W.2d 
211—^Montague v. Washington Fi¬ 
delity Nat. Ins. Co., App., 72 S.W. 
2d 804. 

6. Ind.—Collins v. Catholic Order of 
Foresters, 88 N.E. 87, 43 Ind.App. 
549. 

Tex.—Worley v. International Trav¬ 
elers Assur. Co., Civ.App., 110 S. 
W.2d 1202, error dismissed. 
Authority to instmet verdict 

Rule authorizing judge to instruct 
verdict does not give judge authority 
to pass on weight of testimony.— 
Reid V. Maryland Casualty Ca, C.C.A. 
Tex., 63 F.2d 10. 

Thirteenth Juror 

It has been held, however, that the 
trial judge acts as thirteenth juror 
and must weigh evidence to deter¬ 
mine if it preponderates In favor of 
successful party, and to perform this 
function, it Is necessary that he be 
familiar with the evidence.—Tiffany 
V. Shipley, 161 S.W.2d 373, 26 Tenn. 
App. 639. 

7. Conn.—Carrano v. S. Cinque & 
Sons, 20 A.2d 616, 128 Conn. 104. 

Ill.—^Phillips V, Decatur Checker Cab 
Co., 94 N.E.2d 664, 342 IlLApp. 167. 
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Me.—^Bolduc V. Therrlen, 83 A.2d 126, 
147 Me. 89. 

64 C.J. p 308 note 60. 

8. N.C.—^Brittain v. Atlantic & T. 
Ry. Co., 9 S.B.2d 416, 217 N.C. 737. 

64 C.J. p 308 note 61. 

Quality of evidence 
A court is not the judge of the 
quality of evidence.—^Bratt v. West¬ 
ern Air Lines, CC.A.Utah, 165 F.2d 
860, 166 A.LR 1061, certiorari denied 
67 S.Ct 100, 329 U.S. 735, 91 L.Ed. 
635. 

9. Ark.—Arkansas-Louisiana Gas 

Co. V. Campbell, 166 S.W.2d 266, 203 
Ark. 307—Carson v. Dierks Lumber 
& Coal Co., 117 S.W.2d 39, 196 Aik. 
163. 

Ill.—O^anjanin v. Indiana Harbor Belt 

R. Co., 99 N.E.2d 678, 343 IlLApp. 
491—^McMahon v. Duncan, 41 N.E. 
2d 301, 314 IllJlpp. 286. 

Me.—^Lyschick v. Wozneak, 100 A.2d 
424. 

Md.—Greenwalt v. Brauns Bldg. Spe¬ 
cialties Corp., 100 A.2d 804. 

Minn.—Cameron v. Evans, 62 N.W.2d 
798. 

Mo.—^Aly V. Terminal R. Ass'n of St. 
Louis, 119 S.W.2d 363, 342 Mo. 
1116, certiorari denied Terminal R. 
Ass'n of St. Louis v. Aly, 59 S.Ct. 
261, 306 U.S. 665, 83 L.Ed. 424— 
Hardin v. Illinois Cent. R. Co., 70 

S. W.2d 1076, 334 Mo. 1169, certio¬ 
rari denied Illinois Cent. R. Co. v. 
Hardin, 66 S.Ct. 86, 293 U.S. 674, 79 
L.Ed. 672—^Foster v. Kurn, 168 S. 
W.2d 133, 286 Mo.App. 1149. 

Neb.—Styskal v. Brickey, 62 N.W.2d 
864, 168 Neb. 208—Armer v. Omaha 
& Council Bluffs St. Ry. Co., 44 N. 
W.2d 640, 153 Neb. 362—Stoffel v. 
Metcalfe Const Co., 17 N.W.2d 3, 
145 Neb. 460—Langdon v. Loup 
River Public Power Dlst, 13 N.W. 
2d 168, 144 Neb. 826. 

64 C.J. p 308 note 62. 

Right of court to declare mles of 
law applicable in case does not in¬ 
clude right to determine weight of 
facts.—Worth v. Worth, 49 P.2d 649, 
48 Wyo. 441, 103 A.LR, 107. 

10. Ind.—Sullivan v. Indianapolis, 
C. & W. Traction Co., 103 N.E. 860, 
66 Ind.App. 407. 

64 C.J. p 308 note 68. 

11. Ind.—Indiana Limestone Co. v. 
Murphy, 177 N.E. 350, 98 IndA.pp. 
76. 
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The weight to be accorded to oral evidence is for 
the jury, without reference to who called the wit¬ 
ness,and the weight to be accorded record evi¬ 
dence is also for the juryA^ So where account 
books are the basis of plaintiff’s claim, the jury 
must pass on their weight and credibility as evi¬ 
dence, considering their appearance, manner in 
which they are kept, and the character of the per¬ 
son offering them, since the introduction of such 
books is not conclusive evidence of their con- 
tents.1^ However, the rule that the weight and 
credibility of books of account are for the jury 
assumes that the evidence as a whole, including 
the exhibited records, warrants a difference of 
opinion among reasonable minds as to the verity 
of the books of account.15 The jury are also to 
determine the weight and effect of admissions of a 
party,and the construction and weight of testi- 
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mony admitted under the res gestae rule.^^ The 
relative convincing power of direct and circum¬ 
stantial evidence is for the jury,i® and it is for the 
jury to determine whether a fact has been estab¬ 
lished by circumstantial evidence.^® 

The weight of negative evidence, if admissible, 
is for the jury,^® and the weight to be given to 
positive and negative evidence, separately or com¬ 
paratively, is for the jury to detennine.^^ In weigh¬ 
ing evidence the law makes no distinction between 
expert testimony and evidence of any other char¬ 
acter, and it is for the trier of the facts to deter¬ 
mine the weight to be given to any evidence.^^ Al¬ 
though the interpretation of equivocal testimony is 
for the jury,28 the jury cannot properly deny law¬ 
ful weight to undisputed facts.^^ The weight of 
opinion evidence,25 and hearsay testimony,^® ad¬ 
mitted without objection, is for the jury. 


12. Mo.—Davis V. Missouri Elec. 
Power Co., App., 88 S.W.2d 217. 
AooeptaiLoe or rejeotioiL of oral tes¬ 
timony is for the Jury.—Reynolds v. 
Eaultable Life Assur. Soc. of IT. S., 
16 A.2d 464, 142 Pa.Super. 66. 

13. Or.—Douglas Creditors Ass*n v. 
Padelford, 182 P.2d 890, 181 Or. 
345. 

Steoltatlons la flood concerning con¬ 
sideration contradictory to testimony, 
with respect to what grantee in pos¬ 
session had told witness, made ques¬ 
tion for Jury whether recitations 
should he given greater weight than 
oral testimony.—Townsend v. Chall- 
lett, Tex.Clv.App., 45 S.W.2d 864. 

14. Pcu—Grogan v. Michael, 87 A.2d 
715, 849 Pa. 869. 

15. S.D.—General Tire & Rubber Co. 

V. Hamm, 6 N.W.2d 442, 69 S.D. 
72. 

16. U.S.—^Furman v. Gulf Ins. Co. 
of Dallas, “Tex., C.CA.MO., 162 F.2d 
891. 

Ark.—^Missouri Pac. Transp. Co. v. 
Howard, 148 S.W.2d 688, 201 Ark. 
6 . 

Wis.—^Levandowski v. Studey, 26 N. 

W. 2d 69, 249 Wis. 421. 

SUeitoo 

Although significance of silence or- 
dlnarily is for Jury, where silence is 
consistent with Innocence a Jury 
should not be permitted to say oth¬ 
erwise.—Smith V. American Stores 
Co., 40 A.2d 696, 156 Pa.Super. 375. 

17. Idaho.—^Mason v. Moots, 253 P. 
2d 240, 73 Idaho 461. 

18. Mich.—Wolf V. Providence 

Wash. Ins. Co. of Providence, R. L, 
63 N.W.2d 475, 838 Mich. 833— 
Ricketts V. FToehlich, 188 N.W. 
426, 218 Mich. 469. 

19. Tex.—Zurich General Accident 
& LiablUty Ins. Co. v. Johnson,^ 


av.App., 202 S.W.2d 268, affirmed 
206 S.W.2d 363, 146 Tex. 282. 

Acooptaaoe 

Where testimony is clrcumstantlcU 
and not conflicting and not slightest 
reason shown for suspecting witness¬ 
es* veracity. Jury must accept testi¬ 
mony with respect to facts actually 
existing.—Equitable Life Assur. Soc. 
of U. S. V. De Johnson, 286 P. 817, 
36 Axis. 428. 

20. Cal.—^Isaacs v. City and County 
of San Francisco, 167 P.2d 221, 73 
CaLApp.2d 621—Rogers v. City of 
Iros Angeles, 44 P.2d 465, 6 CalApp. 
2d 294. 

m. —Jensen v. Baltimore & O. R. Co., 
69 N.H2d 740, 880 Ill.App. 134. 

Ky.—^Louisville & N. R. Co. v. Rat¬ 
liffs Adm’r, 85 S.W.2d 1006, 260 
Ky. 380. 

Mo.—Knorp v. Thompson, 212 S.W.2d 
684, 857 Mo. 1062, 6 A.L.R.2d 103— 
Francis v. Terminal R. Ass^n of St. 
Louis, 193 S.W.2d 909, 854 Mo. 
1282—^Borrson v. Missourl-Hansas- 
Texas R. Co., 161 S.W.2d 227. 

Okl.—Fleming v. PattlUo, 167 P.2d 
40, 196 Okl. 567. 

Negative evidence as sufficient to 
take case to Jury see infra sub¬ 
division b (6) of this section. 

Sounding of signal 

(1) Weight of negative testimony 
concerning sounding of signal is or¬ 
dinarily for the Jury, but when physi¬ 
cal conditions and attending circum¬ 
stances are 8u<^ as to render it high¬ 
ly Improbable that witnesses could 
hear, rule should be and is otherwise. 
—Seybold v. iCnlon Pac. R. Co., Utah, 
239 P.2d 174—^Hudson v. Union Pac. 
R. Co., Utah, 233 P.2d 367. 

(2) In determining relative proba¬ 
tive value of witness’s testimony as 
to whether signals were given by 
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train approaching crossing sind in de¬ 
termining injured plaintiff’s right to 
Jury trial, all that need appear Is 
that witness was so situated with 
respect to train at time it is claimed 
warnings were given that warnings 
would have awakened his attention to 
them, and circumstances bearing 
on his opportunity and capacity to 
hear such as possible deafness, wind 
direction affecting sound, speed and 
noise of train and automobile, topog¬ 
raphy, absorption in conversation 
and other factors should be consid¬ 
ered.—Hudson V. Union Pac. R. Co., 
supra. 

81. Neb.—^In re Woodward’s Estate, 
28 N.W.2d 75, 147 Neb. 270. 

Ughts 

In action against bus company for 
injuries to passenger in collision 
with truck and trailer, the weight of 
witnesses’ testimony as to presence 
or absence of lights on tractor-trailer 
unit was for Jury, to determine with¬ 
out being put under control of formu¬ 
la stated in charge as to relative 
weight of positive and negative tes¬ 
timony.—Rynar v. Lincoln Transit 
Co., 30 A.2d 406, 129 N.J.Law 526. 

88. Mont.—Weakley v. Cook, 249 P. 
2d 926. 

83. Vt.—Valenti v. Imperial Assur. 
Co., 176 A. 413, 10*7 Vt. 65. 

84. Tex.—^Dallas Ry. & Terminal Co. 
V. Glenn, Civ.App., 144 S.W.2d 961, 
error dismissed, Judgment correct 
—American Nat. Ins. Co. v. Wil¬ 
liams, Civ.App., 144 S.W.2d 662. 

86. Tex.—^Kutchlnsky v. Zillion, Civ. 
App., 183 S4W.2d 237, error refused. 

86. Va.—Stevens v. Mirakian, 12 S. 

B.2d 780, 177 Va. 123. 

Cal.—Dleterle v. Yellow Cab Co., 98 
P.2d 171, 34 CaIApp.2d 97. 
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Preponderance of evidence. Preponderance of the 
evidence is a question solely for the jury,27 and it 
is not for the trial judge to decide the matter.28 

(2) Probative Sufficiency of Evidence 

The probative sufficiency of the evidence in trials 
of civil cases before a Jury Is a question of fact exclusive¬ 
ly for determination by the Jury. 

The probative sufficiency of the evidence in trials 
of civil cases before a jury is a question of fact^^ 
exclusively for determination by the jury,20 under 
proper instructions,21 and not for the trial court ;22 
and the jury are the judges of which of the two dif¬ 
ferent theories of the evidence they will accept^s 


Likewise, whether the evidence is insufficient is a 
question for the jury.®^ So it is within the province 
of the jury to say that he on whom is cast the 
burden of proof has in fact sustained it,26 and to 
determine whether there is sufficient evidence to 
shift the burden of proof from one party to the 
other.26 Also, whether a prima facie case has been 
made by plaintiff is for the jury to judge, having 
in view the fact that plaintiff has the burden of 
proof, 27 and, where plaintiff makes out a prima 
facie case, whether it has been rebutted is likewise 
ordinarily to be determined by the jury. 28 Whether 
sworn testimony to the contrary is sufficient to re- 


Cal.—Wendler v. Pickwick Stag¬ 
es System, 24 P.2d 543, 133 CaJ.App. 
592. 

Del.—^Haas v. Jones, Super., 98 A. 2d 
915. 

Oa.—Ayers v. Young, 80 S.!E3.2d 801, 
210 Ga. 441—Pantone v. Pantone, 57 
S.E.2d 77. 206 Ga. 805—H. J. Mc¬ 
Grath Co. v. Mobley, 52 S.B.2d 478, 
78 Ga.App. 759. 

Iowa.—Marr v. Olson, 40 N.W.2d 475, 
241 Iowa 203. 

Mont.—^Lewls v. New York Life Ins. 

Co., 124 P.2d 579, 113 Mont. 151. 
S.D.—^Fullerton Lumber Co. v. Hos- 
ford, 176 N.W. 1017, 42 S.D. 642. 
Tex.—Ohlen v. Hagar, Clv.App., 212 
S.W.2d 258, refused no reversible 
error—-Traders & General Ins. Co. 
y. Ray, Olv.App., 128 S.W.2d 80, 
error dismissed. Judgment correct 
—^Latson V. J. Weingarten, Inc., 
Civ.App., 83 G.W.2d 734. 

W.Va.—^Burk v. Huntington Develop¬ 
ment & Gas Co., 58 S.E.2d 574, 133 
W.Va. 817. 

64 C.J. p 308 note 66. 

Preponderance of conflicting evidence 
as question for court or jury see 
Infra S 209. 

Hypothetloal questioxui 

It is ordinarily for the jury to say 
whether or not the facts included in 
hypothetical questions have been es¬ 
tablished by a preponderance of the 
evidence.—Chapman v. Industrial 
Commission, Ohio App., 81 N.E.2d 626 
—Squire v. Industrial Commission, 
Ohio App., 70 N.E.2d 95. 

Testimony sought to he ezOluded 
Whether other testimony Is suffi¬ 
cient to overcome the weight of evi¬ 
dence sought to be excluded on 
ground of irrelevancy is a question 
for the Jury, not for the court—Fitz¬ 
gerald V. Vaughn, 7 S.E.2d 78, 189 
Ga. 707. 

88. U.S.—Drew T. XJ. fl., C.C.A.Tenn., 
104 F.2d 939. 

Tex.—-Worley v. International Trav¬ 
elers Assur. Co., Civ.App., 110 S.W. 
2d 1202, error dismissed. 

64 C.J. p 808 note 67. 

Whether the evidence is evenly 
balanced in a given case is not to be 


determined as a matter of law, but 
depends on the weight that the triers 
of facts see fit to give it.—-Williams 
V. Planters Realty Co., Mo.App., 160 
S.W.2d 480. 

29. Me.—Curtis v- Jacobson, 54 A. 2d 
520, 142 Me. 351. 

64 C.J. p 308 note 69. 

Demurrer to evidence see infra ti 
225-236. 

Directed verdict see infra $$ 249—265. 
Dismissal and nonsuit see infra SS 
288-248. 

Smphasls 

The jur 3 r*s function is to determine 
whether the emphasis sought to be 
given facts in any testimony is cor¬ 
rect.—State Roads Commission v. 
Novosel, Md., 102 A.2d 563. 

30. Ark.—Yocum v. Holmes, 258 G. 
W.2d 535—Adams v. Browning, 115 
S.W.2d 868, 195 Ark. 1040. 

Cal.—^Lindemann v. Gan Joaquin Cot¬ 
ton Oil Co.. 55 F.2d 870, 5 Cal.2d 
480—^In re Jenkins’ Estate, 242 P. 
2d 107, 110 Cal.App.2d 98—Cohen 
v. Hunter, 222 P.2d 93, 99 Cal.App. 
2d 464—Dawson v. Boyd, 143 P.2d 
873, 61 Cal.App.2d 471—Crabtree 
V. Western Pao. R. Co., 90 P.2d 836, 
33 Cal.App.2d 35—Sassano v. Roul- 
lard, 81 P.2d 213, 27 Cal.App.2d 372 
—In re Trelut’s Estate, 80 P.2d 
147, 26 Cal.App.2d 717. 

Colo.—Gcott V. Matsuda, 255 P.2d 
403, 127 Colo. 267. 

Ga.—Georgia Sav. Bank & Trust Co. 
V. Marshall, 61 S.E.2d 469, 207 Ga. 
814. 

Ind.—(Farmers & Merchants Bank of 
Hanna v. Peoples Trust & Savings 
Bank of LaPorte, 199 N.E. 892, 101 
Ind.App. 474. 

Iowa.-Crandall v. Bankers Life Co., 
62 N.W.2d 169. 

Ky.—Huber & Huber Motor Express 
V. Martin’s Adm’r, 96 G.W.2d 696, 
265 Ey. 228. 

Miss.—-Walters v. Stonewall Cotton 
MiUs, 101 So. 495, 136 Miss. 361. 
N.C.—Gainey v. Rockingham R. Co., 
68 S.E.2d 780, 285 N.C. 114. 

Ohio.—Childe V. Cincinnati 6t. Ry. 
Co., 74 N.E.2d 436, 80 Ohio App. 
128. 


Okl.—Southwest Stone Co. v. Hughes, 
177 P.2d 489, 198 Okl. 267. 

Wash.—Crescent Mfg. Co. v. Hansen, 
•24 P.2d 604, 174 Wash. 198. 

64 C.J. p 308 notes 70, 71. 

Positive evidence 

Jury may disbelieve the most posi¬ 
tive evidence even when it stands 
uncontradicted and a judge cannot 
take from them their right of judg¬ 
ment, although if they return what 
he thinks a perverse verdict he may 
set it aside and order a new trial.— 
Baldwin V. Nall, 34 N.W.2d 539, 323 
Mich. 25^ebulak v. Lewis, 82 N.W. 
2d 21, 320 Mich. 710*, 5 A.L.R.2d 186. 

31. Ill.—Gage v. City of Vienna, 196 
Ill.App. 585. 

32. Okl.—Southwest Stone Co. v. 
Hughes, 177 P.2d 489, 198 Okl. 257. 

64 C.J. p 309 note 78 
Burden of proof 

Where the burden is on one to 
prove a fact, it is not for the trial 
court to say whether that burden 
has been met and to withdraw the 
case from the jury at the instance of 
him on whom the burden rests. 
Md.—Alexander v. Tingle, 30 A. 2d 
737, 181 Md. 464—Johnson A Hig¬ 
gins V. Simpson, 168 - A. 832, 163 
Md. 574. 

Or.—Gwin v. Crawford, 100 P.2d 1012, 
164 Or. 215. 

64 C.J. p 309 note 73 [a]. 

33. Mo.—^Tri-State Lumber & Shin¬ 
gle Co. V. Proctor, 128 S.W.2d 1116, 
233 Mo.App. 1207. 

34. G.C.—Chartrand v. Southern Ry. 
Co., 67 S.B. 741, 85 S.C. 479. 

35. Ohio.—Cleveland Electric R. Co. 
V. Snyder, 21 Ohio Cir.Ct.,N.S., 604. 

36. Md.—^Baltimore Refrigerating & 
Heating Co. v. Ereiner, 71 A. 1066, 
109 Md. 361. 

37. Wash.—Smith Sand & Gravel Co. 
V. Corbin, 136 P. 472, 76 Wash. 635, 
affirmed 142 P. 1163, 81 Wash. 494. 

38. Va.—Crowell v. Duncan, 184 G.E. 
576, 145 Va. 489, 50 A.L.R. 1425. 

64 C.J. p 308 note 71 £g]. 
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but a disputable presumption is a question for the 
triers of the facts except where the facts proved 
are overwhelmingly against the presumed facts and 
permit of but one reasonable conclusion.^^ Ordi¬ 
narily, the interpretation of physical circumstances 
is for the jury.^® 

Circumstantial evidence. Where a fact in a case 
is sought to be proved by circumstantial evidence, 
and the circumstances, separately or collectively, 
reasonably tend to support the fact sought to be 


proved, which of the two theories the circumstances 
tend more reasonably to support is a question for 
the jury.41 

(3) Legal Sufficiency of Evidence 

The legal sufficiency pf the evidence to take the case 
to the Jury is a question of law for the trial court. 

The legal sufficiency of the evidence to take the 
case to the jury is a question of law for the trial 
court ^2 So, where there is no conflict in the evi- 


3 &. Mont.—Gkiirnon v. Jones, 62 P.2d 
683, 103 Mont. 365. 

40. Miss.—Standard Oil Oo. v. Crane, 

23 So.2d 297, 199 Miss. 69. 

ContradiotioiL of oral testlmoiiy 
In determining whether oral testi¬ 
mony is contradicted and nullified by 
undisputed physical facta. It is for 
the jury to make the presumption in 
giving proper effect to the evidence 
under the doctrine of res ipsa loqui¬ 
tur, which means the thing speaks 
for itself.—Sloss-Sheffleld Steel & 
Iron Co. V. Willingham, 199 So. 16, 
29 AlaJiLpp. 669, cause remanded 199 
So. 28, 240 Ala. 294. 

41. Okl.—^Deep RoCk Oil Corp. v. 
Fox, 63 P.2d 24, 178 Okl. -516. 

More probable hypothesis 
Where more than one theory based 
on circumstantial evidence is involv¬ 
ed, it Is for Jury to decide which the¬ 
ory or hypothesis is the more prob¬ 
able, and question is determined on a 
preponderance of the evidence sub¬ 
mitted by proving the circumstances. 
—^Tearwood, for Use of Am. Ins. Cb. 
of Newark, N. J., v. Louisville & N. 
R. Co., 222 S.W.2d 33, 32 TenmApp. 
116—^Tennessee Cent. Ry. Co. v. Mc- 
Cowan, 188 S.W.2d 931, 28 Tenn.Ap!p. 
225. 

FlaUSlblO OOBOlUSlOlL 

In the solution of questions of 
fact dependent on circumstantial evi¬ 
dence, the Jhry must be left to de¬ 
cide which of two equally plausible 
conclusions dedudble from such cir^ 
cumstances shall be adopted.—^Broth¬ 
ers V. Adams, 107 P.2d 757, 162 Kan. 
676. 

42. U.S.—^Pugh V. Ladner, D.C.Pa., 

8 F.Supp. 960. 

Ark.—United Van Lines v. Haley, 218 I 
S.W.2d 715, 214 Ark. 938—Corpus! 
Juris cited in A. S. Barbaro & Co. 
V. James, 168 S.W.2d 202, 206, 205 
Ark. 53. 

Cal.—^Beseau v. George, 246 P.2d 642, 
111 Cal.App.2d 807—James'v. White 
Truck & Transfer Co., 36 P.2d 401, 
1 Cal.App.2d 37. 

D.C.—Christie v. Callahan, 124 F.2d 
825, 76 U.S.APP.B.C. 133—Lohse 
V. Coffey, Mun.App., 32 A. 2d 268. 
Fla.—Wolkowsky v. Goodklnd, 14 
So.2d 398, 163 Fla. 267—Dodson v. 
Solomon, 183 So. 826, 134 Fla. 284 

88 C.J.S.—27 


—Kenney v. Langston, 182 So. 430, 
183 Fla. 6. 

riL—Radatz v. Tribune Con 12 NJS. 
2d 224, 293 Ill.App. 315. 

Ky.—^Dolle v. Melrose Properties, 67 
S.W.2d 706. 262 Ky. 482. 

Me.—Curtis v. Jacobson, 54 A.2d 520, 
142 Me. 361. 

Mo.—^Hoock V. S. S. Kresge Co., 250 
S.W.2d 768—^Bowers v. Btherton, 
216 S.W.2d 83—Morgan v. Kroger 
Grocery & Baking Co., 164 S.W.2d 
44, 348 Mo. 642. 

Mont.-^Ahlquist v. Mulvaney Realty 
Co., 152 P.2d 137, 116 Mont. 6. 

N.C.—Graham v. North Carolina 
Butane Gas Co., 58 S.B.2d 767, 231 
N.C. 680, 17 A.L.R.2d 881—Tysin- 
ger V. Coble Dairy Products, 36 S.B. 
2d 246, 225 N.C. 717—Mitchell v. 
Melts, 18 S.E.2d 406, 220 N.C. 793 
—Queen City Coach Co. v. Lee, 11 
S.B,2d 341, 218 N.C. -StO—Hancock' 
V. Wilson, 189 S.B. 631, 211 N.C. 
129—Kitchen Lumber Co. v. Tal- 
lassee Power Co., 174 S.B. 427, 206 
N.C. 516—^Massey v. Board of Edu¬ 
cation of Mecklenburg Co'unty, 167 
S.B. 696, 204 N.C. 193. 

N.D.—Rulon V. Hollihan, 270 N.W. 
349, 67 N.D. 148. 

Old.—Hartford Fire Ins. Co. v. Mcf- 
Avoy, 67 P.2d 242, 177 OkL 60— 
Neilan Co. v. Miller, 62 P.2d 788, 
175 OkL 104—Chicago, R. L & P. 
Ry. Co. V. Garrison, 88 P.2d 602, 
169 Okl. 634. 

Or.—Powers v. Spokane, P. & B. Ry. 
Co., 187 P,2d 960, 182 Or. 468. 

Pi^^VVagner v. Somerset County 
Memorial Park, 98 A.2d 440, 372 Pa. 
888—Berardini v. Kay, 192 A. 882, 
326 Pa, 481—Knight v. Gulf Refin¬ 
ing Co., 166 A. 880, 811 Pa. 367— 
D’Annunzio v. Philadelphia Elec. 
Co., Com-PL, 3 Chester Co.L.R. 189 
—Drasher v. Broyan, Com.Pl., 42 
Luz.Leg.Reg. 166. 

a.C.—Carolina Aviation v. Glens 
Falls Ins. Co., 51 S.B.2d 767, 214 
S.C. 222. 

Tenn.—Doughty v. Grills, App., 260 
S.W.2d 379—Cude v. Culberson, 209 
S.W.2d 506, 30 Tenn.App. 628. 

Xex.—^Worley v. IntematlonaJ Trav¬ 
elers Assur. Co., Civ.App., 110 S.W. 
2d 1202, error dismissed. 

Va.—^Thalhimer Bros. y. Buckner, 76 
S.B.2d 216, 194 Va. 1011—Acme 

417 


Markets v. Remschel, 24 S.B.2d 480, 
181 Va. 171. 

Wis.—State v. Evjue, 37 N.W. 2d 60, 
264 Wis. 681. 

64 C.J. p 301 notes 92-94. 

Proof of contested fact 

(1) Whether the testimony offered, 
if believed and accepted, is sufficient 
to prove a contested fact presents a 
question of law.—Warren v. Pilot 
Life Ins. Co., 9 S.E.2d 479, 217 N. 
C. 706. 

(2) Trial court may, as matter of 
law, say that evidence produced is 
not sufficiently clear and precise or 
clear and convincing to establish a 
factum probandum, and It is done 
frequently on motions for nonsuit, 
binding instructions, and Judgment 
non obstante veredicto, but in such 
cases facts must be considered in a 
light most favorable to party against 
whom the decision is being made.— 
Snyderwine v. McGrath, 22 A.2d 644, 
343 Pa. 245. 

A mere rule of procedure with ref¬ 
erence to establishment of a prima 
facie case or as to carrying of burden 
of proof can have no bearing on what 
facts, as a matter of law, establish 
a certain legal conclusion.—^Nelson 
V. American Nat. Ins. Co., 21 S.B. 2d 
668, 67 Ga.App. 776. 

Evldenoe as leaffing to conclusion 
Whether the evidence, with all le¬ 
gitimate and natural inferences to be 
drawn therefrom, necessarily leads to 
a certain conclusion is a question of 
law.—Ferrero v. National Council of 
Knights & Ladies of Security, 141 N. 
B. 130, 809 IlL 476—Adamsen v. 
Magnella, 280 Ill.App. 418—Paulsen 
V. Cochfield, 278 Ill.App. 696. 

Xnoonsistency of rules 

Rule that it is duty of court to 
determine whether party on whom 
burden of proof rests has offered a 
sufficient ■ quantum of proof to en¬ 
title him to go to Jury is not in¬ 
consistent with rule that court can¬ 
not instruct a Jury that a party has 
by oral testimony he has offered sus¬ 
tained burden resting on him and 
that they must find in his favor.— 
MacDonald v. Pennsylvania R. Co., 
*86 A.2d 492, 348 Pa. 558. 

Exact sufiLdency 

Court was not botmd to determine 
exact sufficiency of evidence to sup- 
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dence, whether the facts which it tends to estab¬ 
lish constitute a defense is for the court,and not 
for the jury, 44 but generally it cannot be ruled as 
a matter of law that an affirmative defense has 
been made out.46 

Ordinarily, the question whether there is any 
evidence,46 or any substantial evidence,47 warrant¬ 
ing submission of an issue or cause to the jury is 
to be determined by the trial judge. In this respect 
the question for the court is not whether there is 
literally no evidence, but whether there is any evi¬ 
dence which ought reasonably to satisfy the jury 
that the fact is established.48 In determining the 
question, the evidence as a whole49 for the party 
having the burden of proofs® must be looked to, and 
that construction of the evidence most favorable 


to the party introducing it should be adopted,^^- 
with all reasonable inferences favorable to such 
party drawn from it.52 While evidence of numerous 
witnesses cannot be disregarded, where there is 
room for the jury to believe them,53 where the 
testimony is contrary to physical facts,54 inherently 
impossible,or the inferences deducible therefrom 
are so opposed to all reasonable probability as to be 
manifestly false,^^ the court will disregard it. The 
submission of a fact issue to the jury signifies that 
there is sufficient probative evidence thereon for the 
jury to pass on its weight and credibili1y.57 

Circumstantial evidence. The court must decide 
whether circumstantial evidence is substantial evi¬ 
dence of an issue, or merely leaves the matter for 
guess and speculation,®^ that is, the fact that plain- 


port each allegation of petition as to 
damages before submitting cause to 
Jury.—Tissue v. Durin, 246 {NT.W. 806, 
216 Iowa 709. 

A challenge to the sufficiency of 
the evidence to take the case to the 
Jury presents a question of law and 
not a question of fact.—Miller v. Sis¬ 
ters of St. Francis, 106 P.2d 82, 5 
‘W’ash.2d 204. 

43. N.Y.—Holbrook v. Wilson, 17 
K.T. Super. 64. 

44. N.Y.—Holbrook v. Wilson, su¬ 
pra. 

45. Mass.—^Boyas v. Kaymond, 20 
N.H.2d 411, 802 Mass. 519. 

46. Ill.—Evans v. Paul F. Belch Co., 
85 N.B.2d 252, 337 Ili.App. 98— 
Moudy V. New York, C, & 'St, L. 
R. Co., 46 N.B.2d 180, 817 Ill.App. 
154, reversed on other grounds 53 
N.E.2d 406, 385 Ill. 446. 

Similaar statements of rule 
Conn.—^Donovan v. Connecticut Co., 
84 A. 288, 86 Conn. 82. 

64 O.J. p 301 notes 92 [bj, 94 [eL 
Search of testimony 
Although court cannot substitute 
its choice for Jury^s choice between 
opinions of witnesses for plalntiifs 
and of witnesses for defendants, each 
based on facts proved at trial, court 
may search testimony for evidence 
of facts on which any opinion is bas¬ 
ed.—Thonnesen v. Montgomery Ward 
& Co., D.C.N.Y., 3-8 F.Supp. 81., 

47. Ark.—State Highway Commis¬ 
sion V. Byars, 256 S.W.2d 738, 221 
Ark. 845—Sadler v. Scott, 168 S.W. 
2d 40, 203 Ark. 648—St Louis 
Southwestern Ry. Co. v. Braswell, 
127 S.W.2d 637, 198 Ark. 143. 

Cal.—Hall V. Osell, 228 P.2d 293, 102 
CalA.pp.2d 849—Jensen v. Leonard, 
186 P.2d 206, 82 Cal.App.2d 340— 
Neblett v. Elliott 115 P.2d 872, 46 
Cal.App.2d 294. 

Mo.—^Vietmeier v. Voss, 246 S.W.2d 
786—Grange v. Chicago & E. L 


Ry. Co., 69 S.W.2d 956, 334 Mo. 1040 
—^Hardin v. Illinois Cent. R. Co., 
70 S.W.2d 1076, 834 Mo. 1169, cer¬ 
tiorari denied Illinois Cent. R. Co. 
V. Hardin, 55 S.Ct 86, 293 U.S. 
674, 79 L.Bd. 672. 

Mont—Cullen v. Peschel, 142 P.2d 
569, 116 Mont 18*7-Inkret v. Chi¬ 
cago, M., St P. & P. R. Co., 86 P. 
2d 12, 107 Mont 394—Morton v. 
Mooney, 33 P.2d 262, 97 Mont. 1. 
Tex.—Simpson v. City of Houston, 
Civ.App., 260 S.W.2d 94, error re¬ 
fused no reversible error. 

64 C.J. p 301 note 92 [b] (10). 

It is a Judicial function to deter¬ 
mine whether evidence is substantial 
and whether certain circumstances as 
a matter of law warrant a certain 
inference with respect to submission 
of case to the Jury.—^Hoock v. S. S. 
Kresge Co., Mo., 230 S.W.2d 768. 

48. U.S.—(Parr Co. v. Union Pac. R. 
Co., C.C.A.C 0 I 0 ., 106 P.2d 487—Mu¬ 
tual Benefit Health & Acc. Ass'n v. 
Snyder, C.C,A.Mich., 109 P.2d 469— 
Redman v. Baltimore & Carolina 
Line, C.C.AN.Y., 70 F.2d 636, modi¬ 
fied on other grounds Baltimore & 
Carolina Line v. Redman, 65 S.Ct. 
890, 295 U.S. 664, 79 L.Bd. 1636— 
McVay v. American Radiator 
'Standard Sanitary Corp., D.C.Pa., 
1 P.R.D. 677, affirmed 119 P.2d 693. 
D.C.—Walford v. McNeill, 100 F.2d 
112, 69 APP.D.C. 247. 

Iowa.—Corpus Juris cited iu Wilson 

V. Findley. 276 N.W. 47, 66, 223 
Iowa 1281. 

Neb.—Stolting v. Everett, 51 N.W. 
2d 603, 165 Neb. 292—Witthauer v. 
Paxton-Mitchell Co., 19 N.W.2d 
866, 146 Neb. 436—Fairmont 

Creamery Co. v. Thompson, 298 N. 

W. 661, 139 Neb. 677. 

N.Y.—Wass v. Western Union Tel. 

Co., 10 N.Y.S.2d 956. 

Va.—^Acme Markets v. Remschel, 24 
S.E.2d 430, 181 Va. 171. 

64 C.J. p 301 note 94 [c] (1), p 302 
notes 97, 98. I 


49. Miss.—^Thomas v. Williamson,. 
187 So. 220, 185 Miss. 83. 

Tenn.—^Western Union Teiegraph Co. 

V. Lamb, 208 S.W. 762, 140 Tenn. 
107. 

50. Tex.—Charles B. Smith & Co. v.. 
Duncan, Civ.App., 167 S.W. 233, 
affirmed, Com.App., 209 S.W. 140. 

61. Ariz.—Ong v. Pacific Finance 
Corp. of Cal., 222 P.2d 801, 75 
Ariz. 426. 

N.C.—Wright v. Southern Ry. Co.,. 

71 S.B. 306, 166 N.C. 326. 
Assumption of truth 
Courts assume evidence offered by 
a plaintiff as true only for the pur¬ 
pose of testing the right to have hla 
case submitted to a Jury, and the 
court does not pass on or vouch for 
its truth for any other purpose.—Ta- 
koma Park Bank v. Abbott, 19 A.2d: 
169, 179 Md. 249, certiorari denied 62' 
S.Ct 134, 314 U.S. 672, 86 L.Bd. 638. 

53. Tenn.—Western Union Tele¬ 

graph Co. V. Lamb, 203 S.W. 762, 
140 Tenn. 107. 

53. Wis.—^Mickuczauski v. Helmholz. 
Mitten Co., 184 N.W. 369, 148 Wis. 
153. 

64. Ky.—Globe Indemnity Co. v. Da¬ 
viess, 47 S.W.2d 990, 243 Ky. 356. 

Mo.—Callanan v. United Rys. Co. of 
St Louis, App., 263 S.W. 443. 

65. Ky.—Globe Indemnity Co. v. Da¬ 
viess, 47 'S.W.2d 990, 243 Ky. 866. 

Mo.—Callanan v. United Rys. Co. of 
St Louis, App., 263 S.W. 443. 

56. Mo.—Callanan v. United Rys. 

Co. of St Louis, supra. 

64 C.J. p 303 note 7. 

67. Mo.—^Bowers v. Btherton, 216 S.. 

W. 2d 83. 

58. Mo.—^Lampe v. Franklin Ameri¬ 
can Trust Co., 96 SwW.2d 710, 835 
Mo.App. 361, 107 AL.R. 465. 
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tiff’s evidence is circumstantial does not change 
the duty of the trial court to determine whether the 
evidence, when fairly weighed and considered, may 
produce conviction in fair-minded men that the facts 
exist as contended for by plaintiff, so as to warrant 
submission of the question to the jury.^^ 

Clear and convincing evidence. Where the law, 
as a matter of public policy, requires clear and con¬ 
vincing evidence or clear and tmequivocal evidence 
of a fact, and when the sufficiency of the evidence 
to meet the requirements of the rule does not 
depend on resolving a conflict between it and other 
evidence, the question is one for the determination 
of the court, and in such a case the trial judge 
must find some clear, cogent, and convincing evi¬ 
dence in order to justify a submission of the case 
to the jury.6® 

b. Submission to, or Withdrawal from, Jury 

(1) In general 

(2) Amount of evidence required or suf¬ 

ficient 

(3) Evidence supporting part of issues 

(4) Evidence supporting cause against 

one or more coparties 
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(5) Impossible or improbable evidence 

(6) Negative evidence 

(1) In General 

It is within the power of the trial court. In proper 
circumstances, to withdraw a case from the jury, as 
where the sole question is one of law and there are 
no questions of fact to be decided by the Jury; but the 
circumstances of the case must be clear and decisive 
in order to justify a withdrawal, and doubts should in 
all cases be resolved In favor of the submission of the 
case to the jury. 

It is undoubtedly within the power of the trial 
court, in proper circumstances, to withdraw a case 
from the jury,®i but it will always hesitate to do 
so,^2 and the circumstances of the case must be clear 
and decisive in order to justify a withdrawal.®^ 
Doubts should in all cases be resolved in favor of 
the submission of the case to the jury.®^ The ques¬ 
tion whether a case on its facts is one for the jury 
is primarily committed to the wise and sound judg¬ 
ment of the trial judge,®® but it has also been held 
that, in passing on the sufficiency of the evidence to 
take a case to the jury, there is no element of dis¬ 
cretion,®® and that the opinion of the trial court 
as to the evidence does not affect the question of 
submission or withdrawal.®*^ When facts have been 


59. Ibwa.—Hayes v. Stunkard, 10 3Sr. 
W.2cl 19, 233 Iowa 682. 

60. Tenn.—Grambill v. Hogan, 207 
S.W.2d 356, 30 Tenn.App. 466. 

testimony considered 
In determining whether there Is 
clear, precise, and indubitable evi¬ 
dence in a case where such grade of 
evidence is required, it is only the 
testimony submitted by the party on 
whom such burden rests that, weigh¬ 
ed in light of attendant circumstanc¬ 
es, should be considered by the court 
—^Lucas V. Gibson, 19 A.2d 396, 341 
Pa. 427. 

•61. m.—OFrazier v. Howe, 106 Ill. 
663. 

Tex.—^Hunt v. Garrett Civ.App., 275 
S.W. 96, reversed in part on other 
grounds, Com.App., 283 S.W. 489. 
Demurrer to evidence see infra $§ 
226-236. 

Directed verdict see infra §§ 249-266. 
Dismissal or nonsuit see infra SS 
23^248. 

Acceptance of evidence as true 

On motion to withdraw case from 
jury, it is duty of chancery court to 
consider all evidence offered by mov¬ 
ant and accept it as true. If not con¬ 
tradicted by, or Inconsistent with, 
credible evidence offered by party 
desiring Jury verdict.—^Bryan v. 
AStna Life Ins. Co., 160 S.W.2d 423, 
25 TenmApp. 496. 


62. Utah,—Stickle v. TJnlon Pac. R. 
Co., 261 P.2d Zm, 

64 C.J. p 309 note 77. 

63. U.S.—Renault v. L. H. Renault 
& Sons, D.C.Pa., 90 F.Supp. 630, 
reversed on other grounds 188 F. 
2d 317. 

Pa.—^Bricker v. Gardner, Com.Pl., 66 
Dauph.Co. 384, affirmed 48 A.2d 
209, 35^ Pa. 85—Collins v. O’Don¬ 
nell, Com.Pl., 18 Lehigh Co.L.J. 
97. 

Tex.—Pollack v. Perry, Civ.App., 217 
S.W. 967, reversed on other 
grounds, Com.App., 236 S.W. 641. 
Va,—^Provident Life & Acc. Ins. Co. 
V. Walker, 69 S.B.2d 126, 190 Va. 
1016. 

Hecessity for aotiou 
Courts will take fact questions 
from the Jury only where the neces¬ 
sity for such action is clear and im¬ 
perative.—Holmes v. Holland Fur¬ 
nace Co., C.C.A.N.C., 103 F.2d 663— 
Hartman v. Baltimore & O. R. Co., 
C.C.A.W.Va., 89 F.2d 425, certiorari 
denied 58 S.Ct. 26, 302 U.S. 706, 82 
L.Bd. 644. 

Beasonable hypothesis 

Trial Judge may withdraw case 
from Jury only In dear case where it 
is Inconceivable on any reasonable 
hypothesis that mind desiring sole¬ 
ly to reach proper conclusion, after 
viewing evidence in light most ad¬ 
vantageous to plaintiff, could deter- 
[mine controlling issue in his favor. 
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—Reough V. Markus, 173 A. 768, 114 
Pa.Super. 80. 

After Undings 

Where trial court submitted issue 
as to whether deed under which de¬ 
fendant claimed had been executed 
and delivered, and evidence was per¬ 
mitted to go to Jury without limita¬ 
tion or Instruction, it was too late 
after findings were returned and re¬ 
ceived for court then to withdraw 
from Jury evidence, which they had 
considered as basis for finding.—^Mas- 
sie V. Hutcheson, Tex.Com.App., 270 
S.W. 644. 

64. Iowa.—^McGrean v. Bos Freight 
Lines, 36 N.W.2d 874, 240 Iowa 
318. 

Me.—^Pease v. Shapiro, 67 A.2d 17, 
144 Me. 196. 

Tenn.—Stanley Bird Motor Co. v. 
Alley, 1 Tenn.App. 202—C. D. Ken¬ 
ny Co. V. Williams, 1 Tenn.App. 
134. 

Va.—Walton v. Walton, 191 S.B. 768, 
168 Va. 418. 

64 C.J. p 317 note 41 [a], p 318 note 

68 . 

65. U.S.—^U. S. V. Fancher, C.C.A. 
Miss., 84 F.2d 306. 

66. Wash.—^MacDonald v. GiUio, 44 
P.2d 783, 181 Wash. 673. 

67. Mo.—Johnson County Savings 
Bank v. Redfeam, 125 S.W. 224, 
141 MoApp. 886. 

Tex.—Walker.v. Erwin, 106 S.W. 164, 
47 Tex. Civ.App, 687. 
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submitted to a jury, the case is not to be withdrawn 
from their consideration at the will or pleasure of 
the judge, but only under circumstances justified 
by law.®8 

Generally, where the sole question is one of 
law,6^ and there are no questions of fact to be 
decided by the jury,*^® it is proper for the trial 
judge to take the case from the jury and decide the 
matter himself. The trial court must determine the 
issues on which there is competent evidence and sub¬ 
mit such issues only to the jury,7i and the submis¬ 
sion of a point to the jury is improper where not 
warranted by the evidence.^^ Jn other words, ques¬ 
tions of fact should be submitted to the jury only 
when the case made at the trial presents sufficient 
evidence to warrant their submission,*^3 and where 
the evidence is not sufficient to justify a submission 
to the jury the case should not be submitted, and 
the court may properly refuse to do so.*^^ 

Where the evidence is conclusive, a fact issue 
can be decided only as a matter of law.*^® Evidence 


may be so conclusive as to entitle plaintiff to a 
favorable finding as a matter of law,*^® but in the 
absence of an admission by the opposite party, the 
person having the burden of proof seldom estab¬ 
lishes his claim as a matter of law;*^*^ and defend¬ 
ant on whom rests the burden of an affirmative de¬ 
fense may make out his case with the measure of 
certainty that entitles him to a ruling of the court 
against plaintiff taking the case from the jury.78 
Where all of the evidence, fairly considered, points 
to one conclusion only, a question of law is pre¬ 
sented, which is not for the jury.78 Claims of 
counsel, no matter how vigorously asserted, will 
not take the case to the jury when unsupported by 
the evidence.*® a party’s admissions against inter¬ 
est may justify taking the case from the jury.*i 

On the other hand, before the trial court may 
properly remove a case from the jury, it should ap¬ 
pear that no true issues of fact have been present- 
ed,*2 and a case should be submitted to the jury 
unless there are no disputed facts or disputed in¬ 
ferences to be drawn from undisputed facts.** In 


68. Mo.—Clegg: V. John Hancock 
Hut. Life Ins. Co. of Boston, Mass., 
App., 141 S.W.2d 148. 

69. Kan.—^Brown v. Cory, 69 P. 1097, 
9 Kan.App. 702. 

Okl.—^Akin v. Baldwin Piano Co., 162 
P. 221, 62 Okl. 239. 

Judgment not snhjeot to change 
Where a finding by the jury either 
way on disputed fact issues could 
not change the Judgment, which as a 
matter of law must be entered in the 
case, then the court is under a duty 
to withdraw the case from the jury 
and to render the proper judgment.— 
Dean v. Allied Oil Co., Tex.Civ.App., 
261 S.W.2d 900, error dismissed. 

70. Mont—^Bversole v. LaCombe, 231 
P.2d 945, 125 Mont 87. 

71. Neb.—-In re Bale's Estate, 62 N. 
W.2d 326, 166 Neb. 600—*In re 
Parr's Estate, 33 N.W.2d 454, 160 
Neb. 67—^In re Scoville’s Estate, 31 
N.W.2d 284, 149 Neb. 416—In re 
Inda's Estate, 19 N.W.2d 37, 146 
Neb. 179. 

72. Pa.—^Marlowe v. Travelers' Ins. 
Co. of Hartford, Conn., 169 A. 100, 
313 Pa. 430. 

Dnty of court 

Unless allegations of the petition 
and plaintiff’s theory are supported 
by competent evidence and reason¬ 
able inferences to be drawn there¬ 
from, there is no issue to submit 
to the jury, end it becomes the duty 
of the court to decide the cause as 
a Question of law.—^Franklin v. Skelly 
Oil Co., C.C.A.Okl., 141 P.2d 668, 163 
A.L.H. 166. 

73. Iowa.—Vande Stouwe v. Bank¬ 


ers' Life Co., 264 N.W. 790, 218 
Iowa 1182. 

N.M.—Banchez v. Gomez, 269 P.2d 
346, 67 N.M. 883. 

74. Ill.—Plodzien v. Segool, 40 N.E. 
2d 783, 314 IlLApp. 40. 

Ind.—New York Cent. Ry. Co. v. 
Powell, 47 N.E.2d 616, 221 Ind. 
321 

N.H.-^Hebert v. Boston & M. R. R., 
8 A.2d 744, 90 N.H. 324. 

64 C.J. p 318 notes 69, 71-73. 

75. N.H.—Jackson & Sons v. Lum¬ 
bermen's Mut. Casualty Co., 168 A. 
895, 86 N.H. 341. 

76. Iowa.—Davis v. Knight, 36 N.W. 
2d 23, 239 Iowa 1338. 

Okl.—Hanes v. Coates, 146 P.2d 394, 
193 Okl. 432. 

77. Iowa.—Cole v. Hartford Acc. & 
Indem. Co., 46 N.W.2d 811, 242 
Iowa 416—^Davis v. Knight, 35 N.W. 
2d 23, 239 Iowa 1338. 

78. Wyo.—^Blackstone v. First Nat. 
Bank of Cody, 192 P.2d 411, 64 Wyo. 
818. 

79. Mont.—Cowden v. Crippen, 68 P. 
2d 98, 101 Mont. 187. 

Va.—Knowles v. Southern Ry. Co., 
12 S.E.2d 821, 177 Va. 88. 
Satisfactory evidence 
Where evidence is all one way 
and is so satisfactory that a court 
would not sustain a verdict foimd 
against evidence, court will declare 
true effect of evidence as a matter of 
law.—Koontz v. Commonwealth, 70 A. 
2d 308, 364 Pa. 146. 

Judgment properly rendered 

In a trial before a jury, the ren¬ 
dition of a judgment without a ver- 
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diet of the jury is not error if the 
Judgment is the only one which could 
properly have been, rendered on the 
facts.—Steele v. Ainsworth, Tex.Civ. 
App., 249 ‘S.W.2d 666. 

80. Mich.—^In re Conner's Estate, 202 
N.W. 919, 230 Mich. 399. 

81. Ohio.—Winkler v. City of Colum¬ 
bus, 77 N.E.2d 461, 149 Ohio St. 
39. 

82. N.M.—Sanchez v. Gk>mez, 269 P. 
2d 346, 67 N.M. 383. 

Tex.—^Texas Emp. Ins. Ass'n v. Fer¬ 
guson, Civ.App., 196 S.W.2d 677. 

83. N.J.—^Parsippany-Troy Hills Tp., 
Morris County, v. Bowman, 69 A. 2d 
199, 3 N.J. 97—^Bachman Chocolate 
Mfg. Co. V. Lehigh Warehouse & 
Transp. Co., 62 A.2d 806, 1 N.J. 
239—^Price v. Old Label Liquor Co., 
92 A.2d 806, 23 N.J.Super. 166— 
Gentile v. Public Service Coordi¬ 
nated Transport, 78 A.2d 916, 12 N. 
J.Super. 46. 

Other statements of rule 

(1) Defendant's liability can be 
withdrawn from the jury and deter¬ 
mined by (the court as a question of 
law only when facts are undisputable, 
being stipulated, found by the court 
or jury, or established by evidence 
that is free from conflict and" when 
the Inference from the facts is so cer¬ 
tain that all reasonable men, in the 
exercise of a fair and impartial judg¬ 
ment; must agree on lit—Atlantic 
Coast Line R. R. v. Meeks, 208 S.W. 
2d 366, 30 Tenn.App. 620. 

(2) The trial court is not justified 
in taking the case from the jury 
unless the facts are not in dispute or 

I the proof such that fair-minded per- 
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order to permit withdrawal of a case from the jury 
for insufficiency of evidence, the evidence must be 
so insufficient in fact as to be insufficient in law,*^ 
and unless one party is, under the evidence, en¬ 
titled to an instructed verdict as a matter of law 
the issues made should be submitted to the jury.^s 
So it has been held that a cause must be submitted 
to the jury unless the testimony is of such a con¬ 
clusive character as to require the court to set 
aside a verdict in opposition thereto.86 Ordinarily, 
if at the conclusion of plaintiff's testimony there is 
sufficient evidence to take the case to the jury, de¬ 
fendant cannot claim, at the close of his evidence, 
that there is nothing for the jury to determine.87 
Where a case turns on circumstantial evidence, it 
should rarely be taken from the jury.^s 

Oral testimony. Where proof depends on oral 
testimony, the trial judge usually must submit the 
question to the jury.^s So the case is to be sub¬ 
mitted to the jury where plaintiffs case rests whol¬ 
ly on oral evidence,^® but the fact that testimony 
is oral does not require its submission to the jury, 
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where there is no competent evidence to support 
plaintiffs case.^^ Where oral evidence is offered 
to sustain a party’s burden of proof, the other party, 
although offering no evidence to contradict it, is 
entitled to have the matter submitted to the jury.^^ 
It is seldom that it may be ruled as a matter of law 
that a party has sustained his burden of proof with 
respect to certain issues solely on the basis of oral 
evidence by which the opposing party is not bound, 
and such issue must be submitted to the juiy.®3 
Likewise, it can rarely be said as a matter of law 
that an affirmative defense, resting entirely on oral 
evidence, has been sustained.^^ 

(2) Amount of Evidence Required or Suffi¬ 
cient 

(a) In general 

(b) Submission or withdrawal of issue 

(c) Submission or withdrawal of cause 

of action or defense 

(d) Evidence warranting reasonable dif¬ 

ference of opinion 

(e) Evidence making prima fade case 


sons might not differ about (them.— 
Remmera* Ex'r v. Mayhugh, 197 S.W. 
2d 450. 303 Ky. 366. 

Authorised Infereuoe 

(1) Where facts authorize Jury to 
infer that allegations of complaint 
are true, question is for Jury.—^New 
Tork Life Ins. Co. v. Torrance, 163 
So. 458. 26 Ala.App. 38, certiorari 
denied 168 So. 463. 228 Ala. 286. 

(2) Where ultimate fact to be as¬ 
certained is not shown by direct tes¬ 
timony, but is to be inferred in whole 
or in part from other circumstanc¬ 
es in evidence, a Jury question is 
presented.—^Richardson v. Dallas Ry. 
& Terminal Co., Tex.ClvA.pp., 198 S. 
W.2d 476. 

84. U.S.—Adams ▼. TJ. S., aC.A.IlL, 
116 F.2d 199. 

Test of existence of plaintiff's right 
to have cause submitted to Jury is 
whether there is evidence in record 
which, with all its reasonable infer¬ 
ences, taken in aspect most favora¬ 
ble to him. may be said to be suffi¬ 
cient in law to support cause of ac¬ 
tion.—Fitch V. Thomson, 54 N.E.2d 
628, 322 lUApp. 708. 

86. Tex.—Shield v. First Coleman 
Nat. Bank of Coleman, CivApp., 
160 S.W.2d 277, affirmed First Cole¬ 
man Nat. Bank of Coleman v. 
Shield, 166 S.W.2d 688, 140 Tex. 
117. 

Withdrawal of a ease firom Jury 
is warranted only when the evidence 
is such that no other verdict can be 
rendered as a matter of law, and if 
the record reflects any testimony of 
probative value in favor of losing 


party withdrawal of the case is er¬ 
roneous.—Bynum v. Peoples State 
Bank of Turkey, Tex.Civ.App.. 243 
S.W.2d 190. 

86 . U.S.—^Prairie Farmer Pub. Co. 

V. Indiana Farmer's Guide Pub. 
Co., C.C.AInd., 88 F.2d 979, cause 
remanded 57 S.Ct. 135, 299 U.S. 
156, 81 L.Ed. 98. certiorari denied 
Indiana Farmer's Guide Pub. Co. v. 
Prairie Farmer Pub. Co., 67 S.Ct. 
925, 301 U.S. 696, 81 Lt.Ed. 1351, 
rehearing denied 58 S.Ct. 6, 802 
U.S. 773, 82 L..Ed. 699. 

87. Iowa.—Scott V. BAnsen, 289 N. 

W. 710, 228 Iowa 87—Ward v. Zer- 
zanek. 289 N.W. 448, 227 Iowa 918. 

88 . Miss.—Kurn v. Fondren, 198 So. 
727, 189 Miss. 789. 

89. Pa.—Hershey v. Pittsburgh & 
W. Va, Ry. Co., 76 A2d 379, 866 
Pa. 168—O'Donnell v. Philadelphia 
Record Oo., 61 A,2d 776, 866 Pa. 
307, certiorari denied 68 S.Ct, 74, 
832 U.S. 766, 92 Ii.Ed. 861—«hed- 
lock V. Wyoming Valley Autobus 
Co., 17 A2d 884, 840 Pa. 377— 
Reppert v. White Star Lines, 186 
A 788, 823 Pa. 846, 106 A.L.R. 418 
—Ostafy V. Ukrainian Nat. Ass'n, 
168 A 325, no PeuSuper. 672— 
McLaughlin v. Southern Pennsyl¬ 
vania Traction Co., Com.Pl., 82 
Del.Co. 262. 

not Issue 

When proof of fact issue depends 
on oral testimony, fact issue is for 
Jury.—Bachman v. Monte, 192 A 
485, 326 Pa 289. 

Physloian’s pxivate office memoran- 
Aa of dates of visits and of symp¬ 
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toms do not constitute such docu¬ 
mentary evidence as to exclude case 
from operation of rule requiring sub¬ 
mission to Jury of oral evidence.— 
Beyer v. Fidelity Mut. Life Ins. Co., 
176 A 535, 116 PaSuper. 311. 

90. Pa—^Tamres v. Reed, 165 A 638, 
109 PaSuper. 28—Gray v. Hatch, 
C0m.Pl., 81 Del.Go; 856, 

91. Pa—Railway & Express Co. v. 
DeRoy, 167 A 444, 110 PaSuper. 
138. 

92. Mo.—Hogsett V. Spaeth, App., 229 
S.W.2d 20—Motors Jns. Oorp. v. 
Union Market Garage, App., 207 
S.W.2d 836. 

93. Mass.—MacKinnon v. City of 

Medford, 111 N.E.2d 449, 330 Mass. 
70—Carlson v. Palley, 95 N.E.2d 
137, 826 Mass. 449—Workmen's 

Circle Educational Center of 
Springfield v. Board of Assessors 
of City of Springfield, 51 N.E.2d 
818, 814 Mass. 616—^Purdie v. 

Roche, 24 N.E.2d 674, 304 Mass. 
647. 

64 C.J. p 809 note 73 [a] (2). 
Strength of afBzmative evidence 
When proof rests on oral evidence 
and on inference, a Judge can rarely 
rule aa matter of law that burden 
has been sustained, even though af¬ 
firmative evidence may seem to him 
so strong that he would set aside a 
verdict rendered contrary to it.— 
O'Brien v. Harvard Restaurant & 
Liquor Co., 88 N.E.2d 658, 810 Masa 
491. 

94. Mass.—Beauvais v. Springfield 
Institute for Savings, 20 N.E.2d 
957, 803 Mass. 186, 124 AL.R. 611. 
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(f) Evidence supporting verdict 

(g) Evidence justifying setting aside 

of verdict 

(a) In General 

In a few Jurisdictions the ''scintilla'* rule prevails, 
under which the test of sufficiency of the evidence to go 
to the jury is the existence of a mere scintilla or par¬ 
ticle of evidence In support of the issue or cause sought 
to be submitted for determination, but in the majority 
of jurisdictions this rule Is not now recognized and does 
not prevail. 
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The authorities are not in accord as to the amount 
of evidence permitting or requiring a submission 
of issues of fact, or cause of action or defense, to 
the jury, and their withdrawal from jury consid¬ 
eration. In a few jurisdictions the “scintilla” rule 
prevails, under which the test of sufiSdency of the 
evidence to go to the jury is the existence of a mere 
scintilla or partide of evidence in support of the 
issue or cause sought to be submitted for deter- 
mination,96 but in a majority of jurisdictions this 
rule is not now recognized and does not prevail,®* 


95- Ala,—^Edwards v. Southern Ry. 
Co., 169 So. 715, 233 Ala. 65. 106 
Al-L.H. 1133—^Kalevas v. Ferguson, 
114 So. 292, 216 Ala. 625—Birming¬ 
ham Elec. Co. y. Freeman, 27 So. 
2d 231, 32 Ala,App. 479—Hale v. 
Layer, 22 So.2d 345, 32 Ala.App. 86, 
certiorari denied 22 So.2d 349, 247 
Ala. 10, followed In 22 So.2d 350. 
32 Ala.App. 90. 

S.C.—^Woodle v. Brown, 74 S.E.2d 
914, 223 S.C. 204. 

64 C.J. p 309 note 83. 

Demurrer to evidence see Infra §§ 
225-236. 

Directed verdict see infra §§ 249- 

265. 

Dismissal or nonsuit see infra §§ 
238-248. 

“Scintilla of evidence” defined see 
Evidence 9 1016. 

98. Ark.—^Metropolitan Life Ins. Co. 

V. Gregory, 67 S.W,2d 602, 188 
Ark. 516. 

Cal.—Walters v. Bajik of America 
Hat. Trust & Savings Ass’n, 69 P. 
2d 839, 9 Cal.2d 46, 110 A.L.R. 
1259. 

IlL—^Knudson v. Knudson, 46 N.E.2d 
1011, 382 IlL 492—Guentner v. Sto-. 
her, 52 N.E.2d 322, 321 IlLApp. 
163. 

Iowa.—Scott V. Hansen, 289 N.W. 
710, 228 Iowa 37—^Donahoe v. Den¬ 
man, 276 N.W. 154, 223 Iowa 1273. 
Me.—Sanborn v. Stone, 103 A..2d 101. 
2 j;i 8 S.—^Thomas v. Williamson, 187 
So. 220, 185 Miss. 83—Mutual Ben. 
Health & Accident Ass’n v. John¬ 
son, 186 So. 297. 

]£o.—Wolpers v. Unemployment 
Compensation Commission, 186 S. 

W. 2d 440, 353 Mo. 1067—S. S. 
Kresge Co. v. Unemployment Com¬ 
pensation Commission, 162 S.W.2d 
838, 349 Mo. 590—Wallingford v. 
Terminal R. R. Ass’n of St. Louis, 
88 S.W.2d 361, 337 Mo. 1147—Mis¬ 
souri Steel 6b Wire Co. v. Edmonds 
6b AUgier, 136 S.W.2d 118, 234 Mo. 
App. 1028. 

N.J.—^Riley v. Welgand, 86 AL.2d 698, 
18 N.J.Super. 66—^Layton v. Healy, 
79 A.2d 894, 12 N.J.Super. 459— 
Krolak v. Chicago Exp., 76 A.2d 

266, 10 N.J.Super. 60—Glullana v. 
Glnnelly, 69 A2d 888, 6 N.J.Super. 
76—^Muller v. Pols, 52 A.2d 810, 
135 N.J.Law 594—Keehn v. Hi- 


Grade Coal 6b Fuel Co., 50 A.2d 
454, 135 N.J.Law 52—Hart v. New 
York Sash 6b Door Co., 46 A.2d 
385, 134 N.J.Law 151—Stark v. 
Mortgage Co. of Passaic County, 
35 A.2d 711, 131 N.J.Law 246— 
Ellis V. Dowd, 27 A.2d 869, 128 N. 
J.Law 607—^Habedank v. Atlantic 
Casualty Ins. Co., 25 A.2d 889, 128 
N.J.Law 338—Van Genderen v. 
Paterson Wimsett Thrift Co., 24 
A.2d 223, 128 N.J.Law 41—Over¬ 
man V. Trust Co. of New Jersey, 
18 A.2d 615, 126 N.J.Law 86— 
Kelly V. Loft, Inc., 11 A.2d 58, 124 
N.J.Law 185—Wright v. Central R. 
Co. of New Jersey, 11 A.2d 20, 124 
N.J.Law 113—Sivak v. City of 
New Brunswick, 3 A.2d 566, 122 
N.J.Law 197—Cafaro v. Cafaro, 191 
A. 472, 118 N.J.Law 123—Hirsch 

V. Ollendorf, 189 A. 82, 117 N.J. 

Law 404—^Bckman v. Beihl, 184 A. 
430, 116 N.J.Law 308—Schmid v. 
Haines, 178 A. 801, 115 N.J.Law 
271—Cichockl V. Geigy Co., 183 A. 
463, 14 N.J.Misc. 232—Jedel v. 

Tapper, 181 A, 400, 13 N.J.Misc. 
809. 

N.C.—^McGraw v. Southern Ry- Co., 
175 S.E. 286, 206 N.C. 873. 

Tenn.—Nelson v. Rural Educational 
Ass’n, 134 S.W.2d 181, 23 Tenn. 
App. 409—^Mutual Ben. Health 6b 
Accident Ass’n v. Denton, 124 S. 

W. 2d 278, 22 TennApp. 495. 

Va.—Johnson v. Richmond, F. 6b P. 

R. Co.. 169 S.E. 608, 160 Ya. 766. 

64 C.J. p 310 note 84. 

Inapplicability of scintilla rule in 

federal courts see Federal Courts 
§ 136 f (4). 

Xn Kentnoky 

(1) It has expressly been held 
that the so-called “scintilla rule” 
has been abrogated and is no longer 
in effect. 

U.S.—^Hackworth v. Chesapeake 6b O. 

Ry. Co., D.C,Ky., 73 F.Supp. 348. 
Ky.—^Kentucky Utilities Co. v. Cai> 
ter, 176 S.W.2d 81, 296 Ky. 80— 
Cloversplint Coal Co. v. Blair, 151 

S. W.2d 1052, 287 Ky. 158—Igo v. 
Smith, 138 S.W.2d 497, 282 Ky. 336. 

(2) So it has been held that, in 
view of the repeal of the section of 
the civil code prohibiting the grant¬ 
ing of more than two new trials be¬ 
cause the verdict was not sustained 
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by the evidence, and to bring the 
practice of Kentucky into harmony 
with the almost unanimous rule, the 
scintilla rule of evidence is abolish¬ 
ed where no property rights have 
been acguired in reliance on the rule 
and none will be endangered.—^Nu¬ 
gent V. Nugent’s Bx’r, 136 S.W.2d 
877, 281 Ky. 263. 

(3) In the decision abrogating the 
scintilla rule the court referred to 
Corpus Juris as authority for the 
fact that the scintilla rule had been 
abandoned in most jurisdictions, and 
went on to state as follows: “The 
time arrives sooner or later when 
dead wood must be trimmed from a 
tree lest its growth be endangered. 
We feel that the scintilla rule is 
’dead wood’ and that the time has 
arrived.’’—Nugent v. Nugent’s Bx’r, 
136 S.W.2d 877, 881, 281 Ky. 263. 

(4) Even prior to the express ab¬ 
rogation of the scintilla rule the 
terms used were so construed as to 
change the meaning of the rule and 
to require the production of evidence 
of substance and probative value in 
order to permit submission of an is¬ 
sue, cause of action, or defense to 
the Jury, as discussed infra subdivi¬ 
sions b (2) (b), (c), of this section. 

Xu Ohio 

(1) So-called “scintilla rule’’ re¬ 
quiring trial judge to submit case to 
jury If there is any evidence, however 
slight, tending to support each ma¬ 
terial issue, no longer obtains, and 
term “scintilla,” when used to desig¬ 
nate rule of trial procedure, should 
be abandoned.—Carter v. Pennsyl¬ 
vania R. Co., CA.Ohio. 172 P.2d 521 
—^Hamden Lodge No. 617, I. O. O. F., 
V. Ohio Fuel Gas Co., 189 N.E 246, 
127 Ohio St. 469. 

(2) The “scintilla rule” is not ap¬ 
plied to determine whether the facts 
are required to be presented to the 
jury, but the test is whether rea¬ 
sonable minds could reach more than 
one conclusion on the facts.—Suman 
V. GageL 43 N.B.2d 618, 69 Ohio App. 
286. 

(3) Earlier cases apparently fol¬ 
lowed the scintilla rule.—Clark Res¬ 
taurant Co. V. Rau, 179 N.B. 196, 41 
Ohio App. 23. 

64 C.J. p 309 note 83 (Ohio cases). . 



88 C.J.S. 


TRIAL § 208 


although some decisions iii these jurisdictions have 
loosely used terminology ordinarily descriptive of 
the scintilla rule.®'^ The application of the scintilla 
of evidence rule depends in a large part on the facts 
of each case.^S In any event, the proof need not be 
clear and indubitable in order to justify submis¬ 
sion to the jury.^® 

(b) Submission or" Withdrawal of Issue 

In some Jurisdictions a particle or scintilla of evi¬ 
dence tending to support a well-pleaded Issue may suffice 
for the. submission of such issue to the jury; but the 


generally accepted view Is that, In order to have an Issue 
submitted to the jury, there must be substantial evi¬ 
dence In support thereof, sufficient to raise more than a 
mere conjecture or surmise that the fact Is as alleged. 

In some jurisdictions the rule is that, where there 
is a particle or a scintilla of credible, competent 
evidence, fairly and reasonably tending to support 
a material and well pleaded issue, such issue may, 
should, or must be submitted to the jury.^ In other 
jurisdictions, while it has been broadly held that, 
vrhere there is competent, legal, material, and 
relevant evidence,^ or any competent, legal, mate- 


97 . Ga.—^Burton v. Hart, 66 S.B.2d 
694, 20& Ga. 87. 

Hd.—^EsLst Coast Freight Lines v. 
Mayor and City Council of Balti¬ 
more, 68 A.2d 290, 190 Md. 256, 2 
A.L.R.2d 386. 

Wls.—^Dowd V. Palmer, 16 N,W.2d 
809, 246 Wls. 593. 

64 C.J. p 311 notes 11-13-p 818 notes 
69, 70, p 316 note 27. 

98. Iowa.—^Potter v. Robinson, 9 N. 
W.2d 467, 283 Iowa 479. 

99. Pa.—^McCullough v. Holland 
Furnace Co., 141 A. 631, 293 Pa. 
46. 

64 C.J. p 323 note 90. 

1. Ala.—^Barber v. Stephenson, 69 
So.2d 261—^Edwards v. Southern 
Ry. Co., 169 So. 716, 233 Ala. 66, 
106 A.L.R. 1188—^Birmingham 
Elec. Co. V. Freeman, 27 So.2d 231, 
32 Ala.App. 479—Selman v. Moore, 
19 So.2d 648, 81 Ala.App. 634. 

64 C.J. p 310 notes 87-1. 

Demurrer to evidence see Infra S§ 
226-236. 

Directed verdict see Infra $§ 249-266. 
Dismissal or nonsuit see infra §9 
238-248. 

Existence and abrogation of scintilla 
rule in general see supra subdivi¬ 
sion b (2) <a) of this section. 

Xn Sonth Carolina 

(1) It has been held that if there 
is a scintilla of relevant, competent 
testimony, pro and con of issues in¬ 
volved, it is the duty of the court 
to submit the case to the jury.— 
Soullos V. Mills Novelty Co., 17 S.E. 
2d 869, 198 S.C. 866—Plowden v. 
Wilson, 196 S.E. 847, 186 S.C. 285. 

(2) A scintilla of evidence, within 
this rule is any material evidence 
which, if true, would tend to estab¬ 
lish the issue in mind of a reason¬ 
able Juror.—Woodle v. Brown, 74 S. 
E.2d 914, 223 S.C. 204—Cook v. Nor¬ 
wood, 60 S.E.2d 695, 217 S.G 383— 
Moorer v. Dowling, 58 S.E.2d 734, 216 
S.C. 466—^Marks v. Industrial Life 
& Health Ins. Co., 48 S.E.2d 446, 212 
S.C. 602—Cox V. McGraham, 46 S.E. 
2d 696, 211, S.a 878—Young v. Hy¬ 
man Motors, 19 S.E.2d 109, 199 S.C. 
233—Soullos V. Mills Novelty Co., 
17 S.E.2d 869, 198 S.C. 365. 


(3) Jurors are sole Judges of facts 
as testified In a case, and if there 
is a particle of competent and rele¬ 
vant evidence the case must go to 
the Jury on those issues to which it 
is applicable.—^Rosamond v. Lucas- 
Kldd Motor Co., 189 S.E. 641, 182 S. 
C. 381. 

(4) If there is any competent and 
relevant evidence It must he sub¬ 
mitted to Jury.—^Davenport v. Wood- 
side Cotton MUls Co., 80 S.E.2d 740 
—^Holly Hill Lumber Co. v. Grooms, 
16 S.E.2d 816, 198 S.C. 118—Collum 
V. Southern Ry. Co., 1 S.E.2d 284, 
189 S.C. 836—^Morgan v. Greenville 
County, 1 S.E.2d 144, 189 S.C. 368— 
Phillips V. Equitable Life Assur. Soc. 
of U. S., 191 S.E. 226, 183 S-C. 431— 
Kizer v. Woodmen of the World, 180 
S.E. 804. 177 S.C. 70—Porter-Con¬ 
structors V. Dixon Motor Service 
Co., 172 S.B. 419, 171 S.C. 396—Cor- 
rell V. City of Spartanburg, 169 S.B. 
84. 169 S.C. 403. 

(6) The scintilla of evidence on 
which a case should be sent to the 
Jury must be real, material, perti¬ 
nent, and relevant evidence.—Soullos 
V. Mills Novelty Co., 17 S.B.2d 869, 
198 S.C. 355—Bethea v. Floyd, 181 S. 
B. 721, 177 S.C. 521, certiorari de¬ 
nied Allen v. Bethea, 66 S.Ct. 143. 
296 TT.S. 622, 80 L.Ed. 442—Turner 
V. American Motorists Ins. Co., 180 
S.B. 66, 176 S.C. 260. 

(6) The meaning of the scintilla 
rule is that there must be some evi¬ 
dence arising out of the testimony 
which elucidates the issues of fact, 
and which enables the Jury to form 
an Intelligent conclusion.—Johnson 
V. Metropolitan Life Ins. Co., 34 S.E. 
2d 767, 206 S.C. 416—^In re Crawford, 
30 S.B.2d 841, 205 S.C. 72—Soidios v. 
Mills Novelty Co., 17 S.B.2d 869, 198 
S.C. 355—Turner v. American Motor¬ 
ists Ins. Co., 180 S.E. 65, 176 S.C 
260. 

(7) Rule that case must be sent to 
Jury if there is scintilla of relevant 
testimony does not set aside rule of 
force relating to res ipsa loquitur, 
which doctrine does not prevail in 
South Carolina.—^Turner v. Ameri¬ 
can Motorists Ins. Co., supra. 

2. Cal.—Garland v. Hirsh, 169 P.2d 

406, 74 CalApp.2d 629. 
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*Fla.—Saucer v. City of West Palm 
Beach, 21 So.2d 462, 165 Fla. 669. 
Wis.—^Eliason v. Northland Grey¬ 
hound Bus Lines, 57 N.W.2d 676, 
263 Wis. 435. 

64 C.J. p 310 note 8, p 311 notes 10, 
14-24. 

Basis of finOlng 

If there is evidence from which 
Jury could find for plaintiff on issue, 
withdrawal of issue from considera¬ 
tion of Jury is improper.—^Dunham 
V. Stone, 71 A.2d 412, 96 N.H. 188. 

Seasonable support by evULenoe 

Trial Judge should submit to Jury 
any issue within pleadings rea.son- 
ably supported by evidence and nec¬ 
essary to secure Justice between par-, 
ties.—Strong v. Carrier, 164 A- 601, 
116 Conn. 262. 

Seasonable belief or conclusion 

(1) The Jury are entitled to found 
their verdict on evidence which af¬ 
forded basis for a reasonable belief 
in the probability of the existence 
of the material facts.—Cagianello v. 
City of Hartford, 66 A.2d 83, 185 
Conn. 473. 

(2) Where there is credible evi¬ 
dence from which a reasonable con¬ 
clusion can be drawn in support of 
claim of either party, question must 
be left to Jury.—^Yost v. City of 
Philadelphia, 102 A.2d 210, 174 Pa- 
Super. 666. 

Tendency to prove issues 

If there is evidence tending to 
prove issues, it should be submitted 
a.s question of fact to be determined 
by Jury, and not passed on by court 
as question of law.—^Bryan v. Loftln, 
Fla., 61 So.2d 724—^Bansett v. Ed¬ 
wards. 30 So.2d 874, 158 Fla. 848— 
Ehrens v. Miami Transit Co., 20 So. 
2d 261, 155 Fla. 394, followed in 20 
So.2d 263, 165 Fla. 399—^Teddleton 
V. Florida Power & Light Co., 200 
So. 646, 146 Fla. 671—Sharp v. W^J- 
llams, 192 So. 476, 141 Fla. 1—Wel- 
bom V. Kemp, 192 So. 469, 141 Fla. 
89—^Brandt v. Brandt, 189 So. 276, 
138 Fla. 248—Saunders V. Lischkoff, 
188 So. 816, 187 Fla. 826—Alford v. 
Barnett Nat Bank of Jacksonville, 
188 So. 322, 187 Fla 664—City of 
Hollywood V. Bair, 186 So. 818, 186 
Fla 100—Moore v. Dietrich, 188 So. 
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rial, and relevant evidence admitted by the court,^ 
or some,* such evidence, however meager,® slight,® 
or weak,7 from which a reasonable inference can be 
drawn, fairly and reasonably tending to support a 
material and well pleaded issue, such issue may, 
should, or must be submitted to the jury; and the 
term **any evidence,” sufficient to take the case to 
the jury, does not comprehend a mere scintilla of 
evidence, or such as arouses mere surmise or sus¬ 
picion of the existence of the fact sought to be 
proved.® 

It is generally the rule that, in order to warrant 


submission of an issue to the jury, there must be 
legal evidence of every material fact necessary 
to support the issue,® and the mere presence of some 
evidence,^® or of a mere scintilla of evidence,ii or 
evidence so slight as not reasonably to warrant the 
inference of fact in issue,^® is not sufficient to au¬ 
thorize submission of the issue to the jury; and 
where there is no more than a mere scintilla of 
evidence the court should not leave the issue to be 
passed on by the jury.^® Evidence which merely 
makes it possible for the facts in issue to be as al- 
leged,^* or which raises a mere conjecture,i® sur- 


2 , 138 Pla. 809—Atlantic Peninsular 
Holding Co. V. Oenbrlnk, 182 So. 812, 
133 Pla. 326—Williams v. First Nat 
Bank, 182 So. 580, 133 Pla. 1—^Pen- 
darvis v. Pfeifer, 182 So. 807, 182 
Pla. 724—^Tampa Shlpbulldlngr & En- 
glneerlnsr v. Adams, 181 So. 403, 132 
Pla. 419, reheariniT denied 181 So. 
893, 132 Pla. 419—Atlantic Coast 
Line R. Co. v. Webb, 160 So. 741, 112 
l^a. 449. 

8 . Ark.—Gray v. Magness, 138 S.W. 
2d 73, 200 Ark. 163. 

Pla.—Saunders v. Llschkoff, 188 So. 
816, 137 Pla. 826—City of Holly¬ 
wood V. Bair, 186 So. 818, 136 Fla. 
100 . 

HI.—Chicago Title & Trust Co. v. 
Cleary, 48 N.E.2d 676, 319 Ill.App. 
88 —^Moudy v. New York, C. & St. 
I 4 . R. Co., 4$ N.B.2d 180, 317 Rl. 
App. 154, reversed on other 
grounds 63 N.E.2d 406, 885 Ill. 
446. 

Md.—Stottlemyer v, Groh, 94 A.2d 
449, 201 Md. 414. 

Ho.—Johnston v. Ramming, 100 S. 

W.2d 466, 340 Mo. 311. 

Okl.—Gawf V, Gawf, 240 P.2d 1096, 
206 Okl. 73. 

Pa.—^McQarvey v. Moran Transpor¬ 
tation Lines, Com.Pl., 20 Erie Co. 
134—^Bauer v. Finger, Com.Pl., 19 
Leh.L.J. 222—Stewart v. Crawford, 
Com.Pl., 56 Montg.Co. 164. 

Tex.—Cox V. Rhodes, Civ.App., 233 

S.W.2d 924. 

64 C.J. p 810 notes 87, 89, 2, 4-8, p 
811 notes 10, 14-24. 

Bvidenoe from deCendant 
In determining whether plaintiff 
made out a submissible case under 
K a ns as law on Issue of wanton con¬ 
duct of defendant, plaintiff was en¬ 
titled to the benefit of all the favor¬ 
able evidence on that question, in¬ 
cluding any favorable evidence from 
defendant.—Davis v. Wyatt, 224 S. 
W.2d 972, 359 Mo. 963. 

4. Ind.—Wolfe v. Griner, 119 N.B. 

839, 67 Ind.App. 698. 

64 C.J. p 310 notes 3-8, p '81 notes 10, 
14-24. 

No evidence 

Only, where there Is no evidence, 
pr where evidence is of such charac¬ 
ter as to be of no probative force I 


or value, may trial Judge take case 
from Jury and himself decide issues. 
—Theriot v. Smith, Tex.Civ.App., 263 
S.W.2d 181, error dismissed—Mundy 
V. Stiles, Tex.Civ.App., 267 S.W.2d 
760, error refused no reversible er¬ 
ror—^Blassingame v. Lone Star Gas 
Co., Tex.Civ.App., 236 S.W.2d 626. 

5. Tex.—^Wall v. Wilson, CIvAlPP., 
146 S.W. 666 . 

6. Md.—Weil V. Lambert. 37 A.2d 
812, 183 Md. 233-^ones v. Way- 
man, 182 A. 417, 169 Md. 670. 

64 C.J. p 311 note 12. 

Non est factnin 

Very slight evidence of execution 
is sufficient to Justify Judge in sub¬ 
mitting issue of non est factum to 
Jury.—^H. J. McGrath Co. v. Mobley, 
62 S.B.2d 473, 78 GaApp. 769. 

7. U.S.—Sudbury v. Penn Worsted 
Co., C.C.A.N.T., 263 P. 76. 

Tex.—Gray v. Pussell, 106 S.W. 454, 
48 Tex.CivA.pp. 261. 

8. Tex.—^Pruth v. Gaston, Civ.App„ 
187 S.W.2d 681, refused for want 
of merit 

9. N.C.—^Mercer v. Powell, 12 S.B. 
2d 227, 218 N.C. 642. 

If proof is too vague to throw 
light on an issue,, it cannot be sub¬ 
mitted to Jury.—Homer v. Wagy, 
146 P.2d 92, 173 Or. 441. 

10. N.T.—^In re Horton’s Will, 75 N. 
T.S.2d 45, 272 App.Div. 646, af¬ 
firmed 79 N.B.2d 736, 297 N.Y. 891. 

64 aJ. p 811 note 25. 

IL U.S.—^Mast V. Illinois Cent R. 
Co., D.C.Iowa, 79 P.Supp. 149, af¬ 
firmed, C.A., 176 F.2d 157—Dulan- 
sky V. lowa-Hlinois Gas & Plea 
Co., D.C.Iowa, 10 P.R.D. 666. 

D.C.—^Ross V. Pennsylvania R. Co., 
Mun.App., 66 A.2d 346. 
lowsL—^Potter v. Robinson, 9 N.W.2d 
467, 283 Iowa 479. 

N.T.—^Palmer v. Thomas J. North- 
way, Ina, 21 N.Y.S.2d 926, affirm¬ 
ed 21 N.T.S.2d 927, 269 App.Div. 
1066. 

Tex.—Garcia v. Galindo, CivApp., 
199 S.W.2d 488, reversed on other 
grounds 199 S.W.2d 499, 145 Tex. 
607—^Underwriters v. Jones, Civ. 
App., 137 S.W.2d 62, error dis¬ 
missed, Judgment correct—Koenig 
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V. Marti, Clv.App., 103 S.W.2d 1023, 
error dismissed—Schuhmacher Co. 
V. Shooter, Civ.App., 94 S.W.2d 484, 
reversed on other grounds Schu¬ 
macher V. Shooter, 124 S.W.2d 867, 
132 Tex. 660. 

Wash.—Smith v. Yamashita, 123 P. 

2d 340, 12 Wash.2d 680. 

64 C.J. p 312 note 26. 

12. Cal.—^Bardin v. Case, 221 P.2d 
292, 99 Cal.App.2d 137. 

N.C.—^Mount Olive Mfg. Co. v. Atlan¬ 
tic Coast Line R. Co., 66 S.E.2d 
379, 233 N.C. 661-rMercer v. Pow¬ 
ell, 12 S.E.2d 227, 218 N.C. 642. 

13. N.C.—Spruill V. Northwestern 
Mut Life Ins. Co., 27 S.E. 39, 120 
N.C. 141. 

14. N.T,-—Palmer v. Thomas J. 
Northway, Ina, 21 N.Y.S.2d 925, 
affirmed 21 N.T.S.2d 927, 269 App. 
Div. 1066. 

N.C.—^Lunsford v. Marshall, 66 S.E. 
2d 194, 280 N.C. 610—Mercer v. 
Powell, 12 S.B.2d 227, 218 N.a 642. 
64 C.J. p 312 note 28. 

No basis for inference 
Mere possibilities leave solution 
of an issue of fact in field of con¬ 
jecture and speculation to such an 
extent as to afford no basis for an 
inference to a reasonable certainty, 
and in absence of at least such in¬ 
ferences there is no sufficient basis 
for a finding of fact.—^Polz v. Don¬ 
nelly, 213 P.2d 386, 121 Colo. 95. 

Suggestions, if any, from evidence 
did not amount to “evidence”, where 
suggestions were within scintilla 
rule.—Cooksey v. McGuire, Tex.Clv. 
App., 146 S.W.2d 480. 

Causes of injury 

A Jury should not be permitted to 
speculate, in the sense of guess, be¬ 
tween causes, when no reasonable 
explanation of an injury can be 
found in the testimony, but, in ab¬ 
sence of direct testimony, the sim¬ 
ple suggestion of theories by the 
defense does not reduce the Jury to 
mere speculation, and disqualify it 
from determining the cause of the 
injury complained of.—Showalter v. 
Western Paa R. Co., 106 P.2d 895, 
16 CaL2d 460. 

16. U.S.—Wise V. U. S., aC.A.Tex., 
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mise,^® or suspicion,presents no question of fact 
for submission to the jury. In other words, in order 
to justify submission of an issue to the jury, the 
proof must be sufficient to raise more than a mere 
conjecture^® or surmise^® that the fact is as al¬ 
leged. 

The generally accepted view is that, in order to en¬ 
title a litigant to have a particular issue submitted 
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to the Jury, there must be substantial evidence sup¬ 
porting the issue.®® “Substantial evidence*' is more 
than a scintilla, and must do more than create a 
suspicion of the existence of the fact to be estab- 
ished;®! it means such relevant evidence as a rea¬ 
sonable mind might accept as adequate to support 
a conclusion,®® and must be enough to justify a re¬ 
fusal to direct a verdict when the conclusion sought 
to be drawn from it is one of fact for the jury.®® 


63 P.2d 307—^Dulansky v. lowa- 
Illinois Gas & Elec. Co., D.C.Iowa, 
10 F.R.E. 566. 

Cal.— Bardin v. Case, 221 P.2d 292, 
99 Ca1.App.2d 187. 

Md.—Goldman v. Johnson Motor 
Lines, 63 A.2d 622. 192 Md. 24. 

Mo.—Christner v. Chicagro, R. I. & 
P. Ry. Co., 64 S.W.2d 762. 228 Mo. 
App. 220. 

N.T.—^Palmer v. Thomas J. North¬ 
way, Inc.. 21 N.Y.S.2d 926, affirmed 
21 N.Y.S.2d 927. 269 App.Dlv. 1066. 
N.C.—^Mount Olive Mfg. Co. v. At¬ 
lantic Coast Line R. Co., 65 S.E.2d 
379, 233 N.C. 661—^Lunsford v. 
Marshall, 65 S.E.2d 194. 230 N.C. 
610—Mercer v. Powell, 12 S.E.2d 
227, 218 N.C. 642. 

Pa.—Green v. Baltimore, etc., R. Co., 
14 Pa.Dist 289. 

64 C.J. p 812 notes 29, 82, 34, 35. 
Warranted inference 
A jury cannot properly be allowed 
to determine disputed fact <iues- 
tions from mere conjecture, and 
question should not go to Jury for 
determination, unless there Is some 
direct evidence of fact involved or 
evidence tendlngr to establish cir¬ 
cumstances from which Jury would 
be warranted in saying: that infer¬ 
ences therefrom clearly preponder¬ 
ate in favor of existence of such 
fact.—Shaw v. Swift 6b Co., 114 N.B. 
2d 830, 851 ULApp. 185. 

Cause of loss 

Where precise cause of plaintiff’s 
loss is left to conjecture, plaintiff 
cannot recover, and evidence should 
not be submitted to Jury.—Libby, 
McNeill & Libby v. Illinois Bistrict 
Tel. Co., 18 N.E.2d 683, 294 Ill»App. 
98. 

Evldenee held not oonjeetiural 

(1) In general.—Sweitzer v. Pox, 
276 N.W. 546. 226 Wis. 26. 

(2) Statements obtained from par¬ 
ty on an adverse examination or 
otherwise prior to trial, which are 
at variance or even in conflict with 
his testimony on trial as to fact 
essential to maintenance of his cause 
of action or defense, do not neces¬ 
sarily render existence of that fact 
so conjectural as to preclude find¬ 
ing thereon In his X^vor ,—Sweitzer 
v. Pox, supra. 

* Coaflloting Infsrenoes 

Mere fact that conflicting infer¬ 


ences may be drawn from evidence 
does not establish that there is 
nothing for Jury but mere guesses 
and conjectures.—West Coast Life 
Ins. Co. V. Crawford, 138 P.2d 884, 
68 Cal«App.2d 771. . 

le. U.S.—Wise V. U. S.. aCJLTex., 
63 F.2d 807. 

Cal.—Bardin v. Case, 221 P.2d 292. 
99 Cal.App.2d 187. 

N.Y.—^Palmer v. Thomas J. North- 
way. Inc., 21 N.Y.S.2d 925, affirmed 
21 N.Y.S.2d 927, 259 App.Dlv. 1066. 
Tex.—^PaJr v. Caraway Drilling Co., 
Clv.App., 260 S.W.2d 292, error re¬ 
fused no reversible error—Hitt v. 
East Texas Theatres, ClvJLpp., 208 
S.W.2d 963—McCrorjr's Stored 

Corp. V. Murphy, ClvA.pp., 164 S. 
W.2d 736, error refused—^Pyle v. 
Phillips. ClvJ^pp.. 164 S.W.2d 569 
—Wichita Palls & S. R. Co. v. 
Hesson, Clv.App., 161 S.W.2d 270, 
error dismissed. Judgment correct 
—^Underwriters v. Jones, Clv,App., 
187 S.W.2d 52, error dismissed. 
Judgment correct—^Mlssouri-Pac. 

R. Co. V. WaAigh, Clv.App., 74 S. 
W.2d 554, error dismissed—Car¬ 
lisle V. City of Waco, Civ~App., 56 

S. W.2d 208. 

64 C.J. p 312, notes 80, 82, 34, 85. 

17- Tex.—^Pair v. Caraway Drilling 
Co., CivJlpp., 250 S.W.2d 292, error 
refused no reversible error—^Hltt 

V, East Texas Theatres, Civ.App., 
208 S.W.2d 968—McCrory’s Stores 
Corp. V. Murphy, Clv.App., 164 S. 

W. 2d 786, error refused—Pyle v. 
Phillips, Clv-App., 164 S.W.2d 669 
—Southern Underwriters v, Jones, 
Clv.App., 187 S.W.2d 62, error dis¬ 
missed, Judgment correct—Carlisle 
V. City of Waco, Civ.App., 66 S.W. 
2d 208. 

64 C.J. p 312 notes 31, 32, 84, 85. 

18. Cal.—^Bardin v. Case, 221 P.2d 
292, 99 Cal.App.2d 137. 

Mass.—^Mucha v. Northeastern 
Crushed Stone Co., 80 N.E.2d 870, 
307 Mass. 592. 

64 C.J. p 812 note 86. 

IHfect evidence 

A jury cannot properly be allowed 
to determine disputed questions of 
fact from mere conjecture, and there 
must be some direct evidence of the 
fact or evidence tending to estab¬ 
lish circumstances from which a 
Jury would be warranted In saying 
that the Inferences therefrom clear¬ 
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ly preponderate In favor of the ex- 
tetence of the fact before question 
can be submitted to the Jury.—Wal- 
raven v. Sprague, Warner & Co., 292 
N.W. 883, 235 Wis. 269. 

Reasonable certainty 
Before case can be submitted to 
Jury, proof of material issues must 
have quality of reasonable certainty 
and flndlng dependent on conjec¬ 
ture and speculation will not be per¬ 
mitted to stand.—^Zimmerman v. 
West Coast Trans-Oceanic S. S. 
Lines, 258 P.2d 1008, 199 Or. 78— 
Henderson v. Union Pac. R. Co., 219 
P.2d 170, 189 Or. 145. 

19. Cal.—^Bardin v. Case, 221 P .24 
292, 99 Cal.App.2d 137. 

Tex.—Koenig v. Marti, Civ.App., 108 
S.W.2d 1028, error dismissed— 
Houston Textile Mills v. Mont¬ 
gomery, Clv.App., 88 S.W.2d 764, 
error refused. 

64 CJ. p 812 note 87. 

80. U.S.—Drew v. U. S., C.CA.Tenn.. 
104 P.2d 939—Wheeler v. Fidelity 
& Deposit Co. of Maryland, C.CJb.. 
Iowa, 68 F;2d 562—Pennsylvania 
Pulverizing Co. v. Butler, C.C.A. 
N.J., 61 P.2d 811. 

Cal.—^Reflnite Sales Co. v. Fred R. 
Bright Co., 258 P.2d 1116, 119 Cal. 
App.2d 56—Neblett v. Elliott 115 
P.2d 872, 46 CaLApp.2d 294. 

N.Y.—^Palmer v. Thomas J. North¬ 
way. Inc., 21 N.Y.S.2d 926, affirm¬ 
ed 21 N.Y.S.2d 927, 259 App.Dlv. 
1066. 

Ohio.—Welge v. Welge, 94 N.E.2d 
210, 87 Ohio App. 95. 

Tex.—Schuhmacher Co. v. Shooter, 
Civ.App., 94 S.W.2d 484, reversed 
on other grounds Schumacher v. 
Shooter. 124 S.W.2d 867, 182 Tex. 
660. 

Wash.—^Rathke v. Roberts, 207 P.2d 
716, 83 Wash.2d 858—Smith v. 

Yamashita, 123 P.2d 840, 12 Wash. 
2d 580. 

21. D.C.—Courier Post Pub. Go. v. 
Federal Communications Commis¬ 
sion, 104 F.2d 213, 70 App.D.C. 80. 

22. D.C.—Courier Post Pub. Co. v. 
Federal Communications Commis¬ 
sion. supra. 

Wash.—Smith v. Yamashita, 128 T, 
2d 840, 12 Wash.2d 680. 

23. D.C.—Courier Post Pub. Co. v. 
Federal Communications Commis¬ 
sion, 104 F.2d 218, 70 App-D.C. 80. 
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The requirement that there be substantial evidence 
in support of the issue does not, however, mean that 
the fact sought to be established must be supported 
by direct evidence, or that it may not be established 
by proof of facts from which the fact sought to be 
established is necessarily or reasonably inferred.^^ 

It follows that any substantial evidence in sup¬ 
port of an issue entitles its submission to the jury,26 
without regard to contradictory evidence,^® and that 
issues of fact must be submitted to the jury where 
there is more than a scintilla of evidence thereon.27 
So questions of fact, although supported only by the 
testimony of one witness, cannot be withdrawn from 
the jury, 28 no matter how strong opposing evidence 
is.29 Where the evidence raises considerable doubt, 
the issue should be submitted to the jury.30 The 
alleged insufficiency of certain evidence to establish 
a fact does not require that such evidence be with¬ 
drawn from the jury, since each piece of evidence 
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on a given issue need not of itself be sufficient to 
establish the fact.2i 

On the other hand, where there is no evidence to 
support an issue, it should not be submitted to the 
jury,32 so that a refusal of the court to submit 
the issue is proper,2 3 and such issue may properly 
be withdrawn from the jury.34 Also, where a mat¬ 
ter of fact is conclusively established, it should not 
be submitted to the jury.36 So, where the evidence 
contrary to the existence of a fact in issue is 
clear, positive, uncontradicted, and of such a nature 
that it cannot rationally be disbelieved, the court 
must instruct the jury that the nonexistence of the 
fact has been established as a matter of law.38 Evi¬ 
dence which, uncontradicted and unexplained, would 
be prima fade evidence of a fact becomes insuffi¬ 
cient to raise an issue of fact when the other facts 
in evidence conclusively prove that the fact sought 
to be shown by the prima facie evidence or presump- 


24. Wash.—Smith v. Tamashlta. 
123 P.2d 340. 12 Wash.2d 680. 

25. Ark.—Glidewell v. Arkhola 
Sand & Gravel Co., 208 S.W.2d 4, 
212 Ark. 838. 

Or.—^Manefl v. Lamer, 54 P.2d 287, 
162 Or. 619. 

Tex.—Texas City Terminal Ry. Co. 
V, McLemore, Civ.App., 225 S.W.2d 
1007, refused no reversible error— 
Dallas Railway & Terminal Co. v. 
Harris, Civ.App., 81 S.W.2d 716. 

26. N.H.—^Dube v. Robinson, 30 A. 
2d 482. 92 N.H. 312. 

27. Pa.—^MacDonald v. Pennsylva¬ 
nia R. Co., 36 A.2d 492, 348 Pa. 
568. 

28. U.S.—Tarter v. U. S., D.CKy., 
17 F.Supp. 691. 

64 C.J. p 312 note 38. 

WoxthiiLesB of belief 

If testimony of witness called by 
plaintife was not so improbable, self¬ 
contradictory, or contrary to physi¬ 
cal facts as to be unworthy of belief, 
case was required to go to Jury, it 
being immaterial how many witness¬ 
es testified to the contrary.—Walsh 
V. Butte, A. & P. Ry. Co., 97 P.2d 
326, 109 Mont. 456. 

29. U.S.—^Katz V. Delaware & H. R. 
Corp., D.C.P€l, 38 F.Supp. 698. 

Pa.—Goldscheiter v. Baltimore & O. 
R. Co., 33 A.2d 477, 153 Pa.Super. 
141—^Moyer v. Reading Co., 24 A. 
2d 48, 147 Pa.Super. 178—Weaver 
V. Scranton Bus Co., Com.Pl., 44 
Lack.Jur. 233. 

64 C.J. p 312 note 39. 

Contradiction 

Scintilla of evidence signifies 
merely speculation and conjecture, 
and fact that several witnesses con¬ 
tradict parties' unsupported state¬ 


ment does not make such statement 
mere scintilla of evidence.—^Hardin 
V. Illinois Cent. R. Co., 70 S.W.2d 
1076, 334 Mo. 1169, certiorari denied 
Illinois Cent. R. Co. v. Hardin, 66 
S.Ct. 86, 293 U.S. 574. 79 L.Bd. 672. 
SO. N.J.—Samuelson v. Welsberg, 
177 A. 254, 13 N.J.Mlsc. 193. 
Tenn.—C. D. Kenny Co. v. Williams, 
1 Tenn.App. 134. 

Va.—Chenman v. Paxson’s Adm'r, 
195 S.B. 492, 170 Va. 6. 

31. N.H.—^Merchants Mut. Casualty 
Co. V. Smith, 17 A.2d 88, 91 N.H. 
204. 

32. Fla.—Saucer v. City of West 
Palm Beach, 21 So.2d 452, 155 Fla. 
669—^F. Ss R. Corp. v. Norwich Un¬ 
ion Fire Ins. Soc., 189 So. 697, 138 
Fla. 534. 

Ind.—^Holtz V. Elgin, J. & B. Ry. Co., 
98 N.B.2d 246, 121 Ind.App. 175. 
Mo.—White v. Scarritt, 111 S.W.2d 
18, 341 Mo. 1004. 

N.C.—^Mount Olive Mfg. Co. v. Atlan¬ 
tic Coast Line H. Co., 65 S.B.2d 
379, 233 N.C. 661—^Mercer v. Pow¬ 
ell, 12 S.E.2d 227, 218 N.C. 642. 
Ohio.—Shults V. Hinamon, 87 N.E.2d 
261, 84 Ohio App. 362. 

Tex.—Lewis v. Texas & N. O. R. Co., 
Civ.App., 199 S.W.2d 1$6, error re¬ 
fused no reversible error—Walker 
V. Simons, Civ.App., 197 S.W.2d 
223—^Reed v. Markland, Civ.App., 
173 S.W.2d 346, error refused— 
Texas Life Ins. Co. v. Goldberg, 
C1V.APP., 166 S.W.2d 790, 167 S.W. 
2d 270. 

Va.—Thalhimer Bros. v. Buckner, 76 
S.B.2d 216, 194 Va. 1011—Acme 
Markets v. Remschel, 24 S.E.2d 
430, 181 Va. 171. 

Wash.—^Lienhard v. Northwestern 
Mut. Fire Ass'n, 59 P.2d 916, 187 
Wash. 47. 

64 C.J. p 312 notes 41, 42. 

426 


Testimony all one way 

(1) A court cannot properly sub¬ 
mit to a Jury facts on which the 
testimony is all one way.—Chris¬ 
tiansen V. Hllber, 276 N.W. 495, 282 
Mich. 403. 

(2) Where all the evidence on both 
sides tends clearly to prove a fact 
and there is none to cast a doubt 
on it, such fact may, and generally 
should, be assumed as proved, and 
the Jury should be told that there 
is no evidence from which they can 
find against the fact as proved.— 
England v. .^tna Life Ins. Co., 280 
N.W. 771, 286 Mich, 302. 

Jury shonld not be accorded Uber- 
ty of finding fact in absence of proof 
of that fact, especially if fact found 
constitutes cause for increasing 
damages.—^Plank v, R. J. Brown Pe¬ 
troleum Co., 61 S.W.2d 328, 332 Mo. 
1160. 

33. Tex.—Texas Indemnity Ins. Co. 
V. White, Civ.App., 37 S.W.2d 277. 

64 C.J. p 312 note 43. 

34. Wis.—Turner v. Lehrman, 141 
N.W. 1009, 163 Wis. 647. 

64 C.J. p 312 note 44. 

Matters in avoidance 
If no evidence is offered in sup¬ 
port of matters alleged in avoidance, 
the court is warranted in taking 
that issue from the Jury.—Washbon 
V. Hixon, 86 Kan. 406, 121 P. 518. 

35. Iowa.—Janvrln v. Broe, 33 N.W. 
2d 427, 239 Iowa 977. 

36. Cal.—^Blank v. Coflftn, 126 P.2d 
868, 20 Cal.2d 467—Stewart v. Nor- 
siglan, 149 P.2d 46, 64 Cal«App.2d 
540, rehearing denied 150 P.2d 554,. 
64 Cal.App.2d 540. 
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tion of fact does not exist.87 Where plaintiff has 
the burden of proof on an issue and fails to meet 
the burden sufficient to mahe a jury question, the 
fact that defensive testimony on such issue by de¬ 
fendant was uncorroborated does not create a jury 
question.38 Evidence equally consistent with two 
h 3 rpotheses tends to support neither and is insufficient 
to take a question to the jury;89 but it is not es¬ 
sential to a verdict for defendant that the evidence 
should repel any other h3rpothesis than the one ad¬ 
vanced by defendant, and it is incumbent on plain¬ 
tiff to create a factual basis from which a reasonable 
inference can be drawn^o 

In accordance with the foregoing rules as to 
the amount of evidence required for submission 
to the jury, particular questions or issues have been 
held for the jury, under the evidence,^^ while the 
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evidence as to other questions or issues has been 
held insufficient to warrant submission to the jury.^^ 

Admissions, While admissions of a party may 
sometimes constitute sufficient evidence on an issue 
to warrant submission thereof to the jury,^^ they 
may also be of insufficient probative force to re¬ 
quire submission of an issue to the jury.^^ Un¬ 
corroborated admissions testified to by an adverse 
party are not looked on with favor by the courts, 
and when denied by the party who is alleged to 
have made them they do not carry the issue to 
which they relate to the jury.'*^ 

Circumstantial evidence. Generally, in cases de¬ 
pending on circumstantial evidence, the sufficiency 
of the evidence is for the jury,^® but, before there 
is in legal contemplation any evidence for their con- 


37. Tex.—Simonds v. Stanollnd Oil 
& Gas Co., 186 S.W.2d 207, 134 
Tex. 832, 

38. Tex.—^Dlxon v. Cargill, Clv.App., 
104 S.W.2d 101, error refused. 

39. U.S.—Westland Oil Co. v. Fire¬ 
stone Tire & Rubber Co., C.C.A. 

N.D., 148 F.2d 826—B. I. Du Pont 
De Nemours & Co. v. Barldon, C. 
C.A.Iowa, 73 F.2d 26. 

40. TT.S.—Mutual Life Ins. Co. of 
New York v. Hassing, C.C.A.Utalx, 
184 F.2d 714. 

41. Ala.—Mobile City Lines v. Alex¬ 
ander, 80 So.2d 4, 249 Ala. 107— 
City of Birmingham v. Coe, 20 So. 
2d 110, 81 Ala.App. 538, certiorari 
denied 20 So.2d 113, 246 Ala. 231. 

Cal.—Caulfield v. Market St Ry. Co., 
66 P.2d 752, 20 CalA.pp.2d 220. 
Colo.—^Berkens v. Denver Coca-Cola 
Bottling Co., 122 P.2d 884, 109 
Colo. 140. 

Conn.—Stitham v. Le Ware, 60 A2d 
658, 134 Conn. 681. 

Iowa.—^Thordson v. McHeighan, 16 
N.W.2d 607, 235 Iowa 409—^Bauer 

V. Reavell, 260 N.W. 89, 219 Iowa 

1212. 

Mich.—Gibbons v. Delta Contracting 
Co., 4 N.W.2d 89, 301 Mich. 638. 
Minn.—Manahan v. Jacobson, 88 N. 

W. 2d 606, 226 Minn. 505. 

Mo.—^McCurry v. Thompson, 181 S. 
W.2d 529, 352 Mo. 1199—Young v. 
Missouri-Kansas-Texas R Co., 100 
S.W.2d 929—Hardin v. Illinois 
Cent R. Co., 70 S.W.2d 1075, 384 
Mo. 1169, certiorari denied Illinois 
Cent R. Co. v. Hardin, 55 S.Ct 86, 
293 U.S. 574, 79 L.Ed. 672-^ohn- 
son V. Ingram, 178 S.W.2d 821, 288 
Mo.App. 241—Padem v. City of 
St Louis, App., 99 S.W.2d 511— 
Paetz V. London Guarantee & Ac¬ 
cident Co., Limited, of London, 
England, 71 S.W.2d 826, 228 Mo. 
App. 564. 


N.Y.—^Zuco V. Funt 64 N.B.2d 365, 
292 N.Y. 201. 

Ohio.—Huntsman v. Chesapeake & 

O. Ry. Co., 81 N.E.2d 118, 82 Ohio 
App. 79. 

Or.—Natwlck v. Moyer, 163 P.2d 936, 
177 Or. 486. 

Pa.—^Rockman v. Philadelphia Stores 
Co., 78 Pa.Super. 397. 

Tex.—^Bigelow v. Rupp, Civ.App., 192 
S.W.2d 791,- refused no reversible 
error. 

Vt—Gray v. St Johnsbury Truck¬ 
ing Co., 68 A2d 697, 116 Vt 13— 
Abel V. Salebra, 61 A.2d 605, 115 
Vt 336—^Izor v. Brigham, 17 A2d 
286, 111 Vt 488. 

Fhysioal facts with respect to acoL- 
dent 

Ark.—^Louisiana & A, Ry. Co. v. 
O'Steen, 110 S.W.2d 488, 194 Ark. 
1125. 

Iowa.—^In re Goretska's Estate, 18 
N.W.2d 432, 234 Iowa 1080. 

Mich,—^Anderson v. Hearly, 20 N.W. 
2d 728, 812 Mich. 566—^Faustman 
V. Hewitt 264 N.W. 863, 274 Mich. 
458. 

Wash.—^Edwards v. Washkuhn, 119 

P. 2d 905, 11 Wash.2d 425—Erick¬ 
son V. Barnes, 107 P.2d 848, 6 
Wash.2d 251. 

42. Iowa.—Welch v. Greenberg, 14 
N.w.2d 266, 236 Iowa 169. 

Mo.—Cook V. St Joseph Ry., Light 
Heat & Power Co., 106 S.W.2d 
38, 232 Mo.App. 313. 

Pa.—Smith v. American Stores Co., 
40 A2d 696, 166 Pa.Super. 375. 

Tex.—Cook V. Winter, Civ.App., 207 
S.W.2d 146, refused no reversible 
error. 

Wis.—^Uren v. Purity Dairy Co., 32 
N.W.2d 615, 262 Wis. 446, rehear¬ 
ing denied 33 N.W.2d 213, 252 Wis. 
446. 

Mere nonappearance of defendant 
in autoxnobile collision case did not 
justify subfiiission of question 
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whether such defendant was driver 
of automobile involved in collision, 
in absence of other evidence, since 
plaintiff was not justified in assum¬ 
ing that defendant would be present 
merely because suit had been 
brought against him.—^Purer v. May, 
174 A 680, 115 Pa.Super. 28. 
EvULenoe erroneously admitted 
Ga.—^Thrash v. La Grange Coach Co., 
38 S.E.2d 814, 74 Ga.App. 81. 

43. Cal.—Satariano v. Sleight 129 
P.2d 36, 64 Cal,App.2d 278. 

Minn.—^Litman v. Peper, 7 N.W.2d 
334, 214 Minn. 127. 

N.Y.—Clark v. Delaware & H. R. 
Corp., 283 N.Y.S. 789, 245 App.Div, 
447. 

Wash.—O'Brien v. Puget Sound Ply¬ 
wood, 166 P.2d 86, 23 Wash.2d 917. 

44. Neb.—Hughes v. Coniglio, 25 N. 
W.2d 406, 147 Neb. 829. 

N.Y.—Clark v. Delaware & JEL R, 
Corp., 287 N.Y.S. 1, 246 App.Div. 
347, reargrument denied 285 N.Y.S. 
1045, 246 App.Div. 861, affirmed 3 
N.B.2d 847, 272 N.Y. 418, certiorari 
denied 57 S.Ct 118, 299 U.S. 591, 
81 L.Ed. 436. 

4B. Wash.—^Erickson v, Barnes, 107 
P.2d 348, 6 Wash.2d 251. 

46. Ga.—^Armour & Co. v. Gulley, 6 
S.E.2d 165, 61 Ga.App. 414. 

Pa.—Trostel v. Reading Steel Prod¬ 
ucts Corp., 31 A2d 909, 152 Pa. 
Super. 273. 

Tex.—^Reed v. Markland, Civ.App., 
173 S.W.2d 846, error refused— 
Southern Underwriters v. Willis, 
Civ.App., 110 S.W.2d 262, error re¬ 
fused—Sterling v. Community Nat¬ 
ural Gas Co., Civ.App., 105 S.W.2d 
776. 

64 C.J. p 311 note 9. 

Speenlation 

Some degrree of speculation may 
be permitted in any case of circum¬ 
stantial evidence.—Hackworth v. 
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sideration appearing, the circumstances shown must 
m some appreciable degree tend to establish the 
conclusion claimed,and an issue sought to be 
established by such evidence should not be sub¬ 
mitted to the jury where the proof is so incon¬ 
clusive that, as a matter of law, no probability of 
fact can be drawn from the circumstances estab¬ 
lished.^^ 

In Kentucky. It has been held that the scintilla 
rule that, if there is a scintilla of proof tending to 
establish the contention made by a litigant, it is the 
duty of the court to submit the contested issue to. 
the jury, is no longer in efFect,^^ and that a mere 
scintilla of evidence does not warrant submission 
of an issue to the jury,®® although it is still broadly 
held that where there is any competent evidence 
to sustain an issue the question should be sub¬ 
mitted to the jury.si Prior to the express abroga¬ 
tion of the scintilla rule it was held that where there 
was any,®2 some,®^ or a scintilla of,®^ competent 
and relevant evidence, with all inferences which 
the jury might draw for the party advancing the 
proof, tending to support a material issue well 
pleaded, such issues might, should, or must be sub¬ 
mitted to the jury, even though the evidence over- 

Chesapeake & O. Ry. Co., D.C.Ry., 73 
F.Supp. 848. 

4fT. Ga—Armour & Co. v. Gulley, 6 
S.E.2d 166, 61 Ga.App. 414. 

BeasonaWe Inference 
If circumstances are such that 
jury can reasonably draw inference 
therefrom in favor of the party in¬ 
troducing’ such testimony, then mat¬ 
ter becomes a Jury Question.—Wise 
V. Standard Oil Co. of Ind., Mo.App., 

198 S.W.2d 1014. 

4Ai Fa,—Trostel v. Reading Steel 
Products Corp., 31 A.2d 909, 152 
PaSuper. 273. 

49. Ky.—Cloverspllnt Coal Co. v. 

Blair, 151 S.W.2d 1052, 287 Ey. 

168. 

60. Ey.—^Faulkes v. Brummett’s 
Adm'r, 204 S.W.2d 493, 306 Ey. 434 
—Coxptui Juris cited in Nugent v. 

Nugent^s S3z'r, 185 S.W.2d 877, 881, 

281 Ey. 263. 

61- Ky.—Allen v. Miles, 265 S.W.2d 
446—Shell V. Town of Evarts, 178 
S.W.2d 82, 296 Ey. 602. 

62. Ey.—^Aijariweather’s Adm’x v. 

Pickering, 116 S.W.2d 670, 278 Ky. 

367—Smith v. .^tna Life Ins. Co., 

86 S.W.2d 144, 200 Ey. 423—Huber 
V. Kerrick, 66 S.W.2d 449, 261 Ky. 

439—Carrlthers v. Jean’s Ex’r, 61 
S.W.2d 823, 249 Ky. 696—Ander¬ 
son Mfg. Co. V. Irlng Transfer 
Co., 58 S.W.2d 264, 248 Ky. 91. 

64 C.J. p 312 note 45, p 813 notes 
48-68. 


whelmingly supported one contention.®® However, 
the terms used were so defined by the courts as 
to change the meaning of the rule,®® and it was held 
that in order to satisfy the scintilla rule under 
which an issue should be submitted to the jury 
where there was “a.ny^* evidence, there must have 
been something of substance and probative value, 
and not mere surmise or speculation,®*^ and that 
where there was a total failure of evidence to sup¬ 
port a given proposition, it was error to submit 
the proposition to the jury.®® 

On the other hand, in this jurisdiction if any 
evidence of substantial and probative character is 
presented, the issue so raised is for the jury,®® and 
an issue of fact is not necessarily determinable 
from the disparity of the number of the witnesses 
testifying to it in behalf of the contending liti¬ 
gants.®® Proof of circumstantial facts of sufficient 
probative tendency to prove the principal fact au¬ 
thorizes the submission of a contested issue to the 
jury.®^ 

(c) Submission or Withdrawal of Cause of 
Action or Defense 

A particle or scintilla of evidence may, In some Jur¬ 
isdictions, require the submission of a causa of action 

1057, 268 Ky. 814—McGraw v. Ay¬ 
ers, 68 S.W.2d 378, 248 Ky. 166. 

60. Ky.—^Llgon v. Redding, 188 S. 
W.2d 483, 300 Ky. 829. 

61. Ky.—Kelly v. Walgreen Drug 
Stores, 170 S.W.2d 34, 293 Ky. 691. 

Degree reanired 

Circumstantial proof relied on 
need not be of tbe degree to expel 
all other probabilities, and will be 
sufiElcient to submit the issue to 
Jury and to sustain its verdict based 
thereon, if the proof coincides with 
logic and reason, and with that 
which a reasonable mind would con¬ 
clude from the testimony adduced. 
—^Kelly V. Walgreen Drug Stores, 
supreu 

Beasonable satlsfactloiL 
That proven facts or circumstanc¬ 
es are such from which it can be 
properly inferred with reasonable 
satisfaction that act sought to be 
established occurred or was commit¬ 
ted Is sufficient to authorize sub¬ 
mission of issue to jury.—Wilder’s 
Adm’r V. Southern Mining Co., 96 S. 
W.2d 436, 265 Ky. 219. 

Warranted inferenoe 
Proof of facts or circumstances 
warranting inference with reason¬ 
able satisfaction that act occurred 
or was committed is sufficient to au¬ 
thorize submission of issue to Jury. 
—^Perry's Adm’x v. Inter-Southern 
Life Ins. Co., 58 S.W.2d 906, 248 Ky. 
49L 


Proper inference 

Proof of facts and circumstances 
from which it can be properly in¬ 
ferred with reasonable satisfaction 
that act sought to be established oc¬ 
curred or was committed is suffi¬ 
cient for Jury.—^Twln City Fire Ins. 
Co. V. Lonas, 75 S.W.2d 848, 266 Ky. 
717. 

53 . Ky.—Wiseman v. Hayes, 46 S.W. 
2d 110, 242 Ky. 302. 

64 CJ. p 813 notes 46, 48-58. 

54. Ky. —^Hooks v. Cornett Lewis 
Coal Co., 86 S.W.2d 697, 260 Ky. 
778. 

64 C.J. p 313 notes 47-68. 

55. Ky.—Wiseman v. Hayes, 46 S.W. 
2d 110, 242 Ky. 302. 

56. ICy- 4iorpiui Juris dted In Nu¬ 
gent V, Nugent’s Bx'r, 135 S.W.2d 
877, 881, 281 Ky. 263. 

64 C.J. p 813 note 59. 

57- Ky. —Wynn v. Gover, 105 S.W. 
2d 636, 268 Ky. 562—^Kentucky 
Utilities Co. v. Wiggins, 72 S.W. 
2 d 12, 264 Ky. 629—Stacy v. Wil¬ 
liams 69 S.W.2d 697, 253 Ky. 353. 
64 C.J. p 318 note 59. 

58. Ky.—^Holtzclaw v. Spears, 200 
S.W. 7, 178 Ky. 833—W. B. Sam¬ 
uels & Co. V. T. M. Gilmore & Co., 
184 S.W. 169, 142 Ky. 166. 

59. Ky.—^London & Provincial Ma¬ 
rine & Fire Ins. Co. of London, 
England, v. Mullins, 105 S.W.2d 
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or defense to the Jury; but the rule generally followed 
is that substantial evidence is necessary to Justify sub¬ 
mission to the Jury, although the case should not be 
taken from the Jury unless, as a matter of law, it fol¬ 
lows that no recovery can be had on any proper view 
of the evidence. 

In some jurisdictions the rule is settled that if 
there is a particle or scintilla of credible, competent 
evidence, reasonably tending to support plaintiffs 
contentions or theories or well-pleaded cause of ac¬ 
tion, or defendant’s theory or defense, the case may, 
should, or must be submitted to the jury, under 
proper instructions,®^ even though the evidence 
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greatly preponderates for one party.®® Conversely, 
if there is any, or a scintilla of, evidence from 
which inferences of fact may reasonably be de¬ 
duced to support plaintiffs cause, which tends to 
establish such cause, the trial court should not 
withdraw the case from the jury.®^ The scintilla 
of evidence on which a case should be sent to the 
jury must be real, material, pertinent, and relevant 
evidence, and not speculative and theoretical de¬ 
ductions.®® 

The more prevalent rule is that a mere scintilla 
of evidence,®® or evidence raising only conjecture,®*^ 


62. Ala.—Carraway v. Graham, 118 
So. 807, 218 Ala. 453—^Birmingham 
Blec. Co. V. Freeman, 27 So.2d 231, 
32 Ala.App. 479—United Ben. Life 
Ins. Co. v. Dopson, 162 So. 545, 26 
AlaJ^pp. 452, certiorari denied 162 
So. 646, 230 Ala. 660—Common¬ 
wealth Life Ins. Co. v. Clark, 151 
So. 604, 25 Ala.App. 588. 

Demurrer ■ to evidence see infra §§ 
225-236. 

Directed verdict see infra S§ 249-265. 
Dismissal or nonsuit see infra S§ 
238-248. 

Existence and abrogation of scintilla 
rule in general see supra subdivi¬ 
sion b (2) (a) of this section. 

63. Ala.—Carraway v. Graham, 118 
So. 807, 218 Ala. 463. 

64. Ala.—Standard Cooperage Co. v, 
Dearman, 86 So. 637, 204 Ala. 558. 

64 C.J. p 314 notes 86-90. 

65. S.C.—Bell V. Bank of AbbevUle, 
44 S.E.2d 328, 211 S.C. 167. 

66 . U.B.—^Mutual Benefit Health & 
Accident Ass’n v. Snyder, C.C.A. 
Mich., 109 F.2d 469—U. S. v. Bemis. 
aCJLOr., 107 F.2d 894—Farr Co. 
V. Union Pac. B. Co., C.C.A.C 0 I 0 ., 
106 P.2d 487—Central Surety & Ins. 
Corp. V. Murphy, C.C.A.Kan., 103 F. 
2d 117—Collins V. Streitz, C.C.A. 
Ariz., 95 F.2d 430, certiorari denied 
69 S.Ct. 67, 805 U.S. 608, 83 L.Ed. 
387—^U. S. V. Thompson, C.CA.. 
Mont, 92 F.2d 135—Equitable Life 
Assur. Soc: of U. S. v. Johnson, C. 
CJLMlch., 81 F.2d 648—^ones v. 
Travelers' Protective Ass’n ' of 
America, C.C.A.N.C., 70 P.2d 74— 
Nichols V. U. S., C.C.A.Idaho. 68 F. 
2d 597—^Morris v. Sells-Floto Cir¬ 
cus, C.C.A.N.C., 66 F.2d 782—Mc¬ 
Clellan V. Pennsylvania B. Co., C. 

C.A.N.T., 62 P.2d 61—Bussell v. 
Turner, D.C.Iowa, 56 F.Supp. 465, 
affirmed, C.C.Au, 148 P.2d 662—Gill 
V. Fidelity Phenix Fire Ins. Co., D. 
C.Ky., 6 F.Supp. 1—^McVay v. 
American Badiator Standard Sani¬ 
tary Corp., D.C.Pa., 1 F.B.D. 677, 
affirmed, C.C.A., 119 F.2d 593. 

D.C.—^Baltimore & O. B. Co. v. 'Pos- 
tum, 177 P.2d 58, 85 U.S.App.D.C. 
207. 


m. —^Bobson V. Pennsylvania B. Co., 
86 N.E.2d 403, 337 IlLApp. 667— 
Plodzien v. Segool, 40 N.E.2d 783, 
314 IlLApp. 40—^Holmberg v. City 
of Chicago, 244 ULApp. 505. 

Iowa—^In re Sinift’s Estate, 10 N.W. 
2d 660, 283 Iowa 800—Wion v. 
Hayes, 261 N.W. 531, 220 lO'wa 156 
—^Vande Stouwe v. Banker’s Life 
Co., 264 N.W. 790, 218 Iowa 1182. 
Mich.—^Lebeis v. Butzen, 286 N.W. 
134, 289 Mich. 1. 

Mo.—Williams v. St Louls-San Fran¬ 
cisco By. Co., 85 S.W.2d 624, 337 
Mo. 667—launders v. Prue, 151 S. 
W.2d 478, 235 Mo.App. 1245— 

Transamerican Freight Lines v. 
Marcrome Art Marble Co., 150 S. 
W.2d 647, 236 Mo.App. 272. 

Neb.—^Fairmont Creamery Co. v. 
Thompson, 298 N.W. 561, 139 Neb. 
677, 

N.C.—^Laughter v. PowelL 14 S.BL2d 
836, 219 N.C. 689, 136 A.L.R. 1116, 
certiorari denied Powell v. Laugh¬ 
ter, 62 S.Ct 128, 814 U.S. 666, 86 
L.Bd. 533—Jones v. Bagwell, 177 
S.E. 170, 207 N.C. 878. 

Ohio.—^Williams v. Judd, App., 84 N. 
E.2d 799. 

Tex.—Texas Life Ins. Co. v. Jordan, 
Civ.App., 253 S.W.2d 906, error de¬ 
nied—Watson V. Boche, Civ.App., 
224 S.W,2d 297—Wichita Boyalty 
Co. V. City Nat Bank of Wichita 
Falla, Clv.App., 74 S.W.2d 661, mod¬ 
ified on other grounds 89 S.W.2d 
394, 127 Tex. 168, rehearing denied 
93 S.W.2d 148, 127 Tex. 158. 
Wash.—Sullivan v. Pacific Finance 
Corporation of California, 72 P.2d 
690 , 192 Wash. 70—Knight v. Trog- 
don Truck Co., 71 P.2d 1003, 191 
Wash. 646—Gayson v. Daugherty, 
66 P.2d 1148, 190 Wash. 138. 

64 C.J. p 317 note 40. 

Mere spark or glimmer of evidence | 
is not required to be submitted to 
Jury, but there must be some evi¬ 
dence of material or substantial na¬ 
ture to support plaintiff’s case for 
court to refuse to undertake to de¬ 
termine its comparative value or 
weight—Cude v. Culberson, 209 S. 
W.2d 606, 30 Tenn.App. 62'8—Stand¬ 
ard Oil Co. of Louisiana v. Boach, 94 
S.W.2d 68, 19 Tenn.App. 66L 
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Ho evidence 

A mere scintilla of evidence is re- 
grarded as no evidence.—Atkinson v. 
U. S. Fidelity & Guaranty Co., Tex. 
CivA.pp., 236 e.W.2d 609, error re¬ 
fused no reversible error. 

57. U.S.—Troutman v. Mutual Life 
Ins. Co. of New York, C,CA-Ky., 
125 P.2d 769—Cobb v. American 
Bonding Co.‘ of Baltimore, CXCAu 
Tex., 118 P.2d 643—Nichols v. U. 
S., C.C.AIdaho, 68 P.2d 597. 

Ill.—^Blarjeske v. Thompson's Bes- 
taurant Co., 59 N.E.2d 320, 825 HI. 
App. 189. 

Ind.—Orey v. Mutual Life Ins. Co. of 
New York, 19 N.B.2d 547, 215 Ind. 
805. 

Me.—^Unobskey v. Continental Ins. 
Co., 86 A.2d 160, 147 Me. 249— 
Freeport Sulphur Co. v. Portland 
Gas Light Co., 198 A. 606, 136 Me. 
408. 

Md.—Baltimore Transit Co. v. Worth, 
52 A2d 249, 188 Md. 119, 5 AL.B. 
2d 740—^Maas v. Sevick, 20 A.2d 
159, 179 Md. 491. 

Mich.—^King v. Nicholson Transit Co., 
46 N.W.2d 389, 329 Mich. 586, cer¬ 
tiorari denied 72 S.Ct. 176, 342 U.S. 
886, 96 L.Ed. 665. 

Mo.—^Bubinelli v. Union Elec. Light 
& Power Co., App., 187 S.W.2d 762 
—^Transamerican Shelght Lines v. 
Marcrome Art Marble Co., 150 S.W. 
2d 547, 236 MoA.pp. 272. 

N.H.—^Dade v. Boston & M. B. B., 30 
A2d 485, 92 N.H. 294. 

N.Y.—^In re Mlttelstaedt’s Estate, 111 
N.Y.S.2d 649, reversed on other 
grounds 112 N.Y.S.2a 166, 280 App. 
Div. 163, appeal dismissed 109 N. 
B.2d 86, 304 N.Y. 796, and 109 N. 

E.2d 886, 304 N.Y. 876. 

N.C.—^Foreman-Blades Lumber Co., 
V. Elizabeth City, 41 S.E.2d 761, 227 
N.C. 264—^Jones v. Bagwell, 177 S. 
E. 170, 207 N.C. 878. 

Pa.—Schentzel. v. Philadelphia Nat. 
League Club, 96 A.2d 181, 173 Pa. 
Super. 179—^Blake v. Pried, 95 A- 
2d 360, 178 Pa.Super. 27. 

Wls.—Weber v. Mayer, 63 N.W.2d 
318, 266 Wis. 241. 

64 aj. p 317 note 4L 
Prior to’ eiiaetmeiLt of vtotots re¬ 
quiring Jtiry trial where adverse par- 
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guess,®* Speculation,®* surmise,'^® or suspicion*^^ is 
insufficient to take the case to the jury, that, 
where the court finds there is only a scintilla of 
evidence, it is its duty to withdraw the case from the 


jury,72 and that the mere fact that some evidence 
is introduced by the party having the burden of proof 
does not require submission of the case to the 
jury.7* So also, the mere fact that there is a 


ty objects to direction of verdict, 
evidence based on surmise, conjec¬ 
ture, and speculation did not require 
submission of case to jury, and would 
not sustain refusal to take case from 
jury.—^Rulon v. Holliban, 270 N.W. 
349, 67 N.D. 143. 

When, precise cause of liappenlniT 

is left to conjecture and may be as 
reasonably attributed to a condition 
for which no liability attaches as to 
one for which it does, the plaintiff 
cannot recover and evidence should 
not be submitted to jury.—^Perito v. 
Northern Ins. Co. of N. Y., 69 N.T.S. 
2d 611, 189 Mlsc. 204. 

68. U.S.—Cobb V. American Bonding 
Co. of Baltimore, C.C.ATex., 118 F. 
2d 643—O'Hara v. General Motors 
Corp., D.C.Mlch., 36 P.Supp. 319. 
Mich.—^Klng v. Nicholson Transit Co., 
46 N.W.2d 889, 329 Mich. 586, cer¬ 
tiorari denied 72 S.Ct. 176, 342 U.S. 
886, 96 L.Bd. 666—^In re Potts’ Bs- 
tete. 7 N.W.2d 217, 304 Mich. 47. 
Mo.—^Davis v. McClanahan, App., 262 
S.W.2d 65—^Dody v. Lonsdale. App., 
158 S.W.2d 203. 

N.C.—Jones v. Bagwell, 177 S.B. 17.0, 
207 N.C. 378. 

Ohio,—Colwell V. I>wyer, App., 35 N. 
E].2d 789. 

P€u—Schentzel v. Philadelphia Nat 
League Club, 96 A.2d 181, 173 Pa. 
Super. 179—^Blake v. Fried, 95 A.2d 
360, 173 Pa.Super. 27—Smith v. 
Coca Cola Bottling Co. of Penn¬ 
sylvania, 33 A.2d 488, 162 Pa.Su¬ 
per. 445. 

64 C.J. p 317 note 42. 

Doctrine of chances 

The sufficiency of evidence in law 
to go to jury does not depend on doc¬ 
trine of chances, and a person must 
produce evidence other than a major¬ 
ity of chances that the fact to be 
proved does exist and such evidence 
must be more than sufficient for a 
mere guess, and must be such as 
tends to actual proof.—Sineath v. 
Katzis, 12 S.B.2d 671, 218 N.C. 740 
—^Warren v. Pilot Life Ins. Co., 9 S.B. 
2d 479, 217 N.a 706. 

69- U.S.—Troutman v. Mutual Life 
Ins. Co. of New York, C.C.A.Ky., 
126 P.2d 769—Nichols v. U. S., C.C. 
Aldaho, 68 F.2d 697—O’Hara v. 
General Motors Corp., D.C.Mich., 
35 F.Supp. 319. 

HI.—Libby, McNeill & Libby v. Il¬ 
linois District Tel. Co., 13 N.R2d 
683, 294 I11.APP. 93. 

Ind.—Orey v. Mutual Life Ins. Co. 
of New York, 19 N.B.2d 647, 216 
Ind. 306. 

Me.—Judkins v. Buckland, 98 A.2d 
538, 149 Me. 59. 


Md.—^Maas v. Sevlck, 20 A.2d 169, 
179 Md. 491. 

Mich.—^In re Potts' Estate, 7 N.W.2d 
217, 304 Mich. 47. 

Mo.—^Davis V. McClanahan, App., 262 
S.W.2d 66—^Dody v. Lonsdale, App., 
168 S.W.2d 203—Transamerican 
Freight Lines v. Marcrome Art 
Marble Co., 160 S.W.2d 647. 236 
Mo.App. 272. 

N.C.—Foreman-Blades Lumber Co. v. 
Elizabeth City, 41 ■S.E.2d 761, 227 
N.C. 270—Jones v. Bagwell, 177 S. 
E. 170, 207 N.C. 378. 

Ohio.—Colwell v. Dwyer, App., 35 N. 

E. 2d 789. 

Pa.—Schentzel v. Philadelphia Nat 
League Club, 96 A.2d 181, 173 Pa. 
Super. 179—^Blake v. Pried, 95 A.2d 
360, 173 Pa.Super. 27. 

Utah.—Olsen v. Warwood, 256 P.2d 
725—Jackson v. Colston, 209 P.2d 
666, 116 Utah 296. 

64 C.J. p 317 note 43. 

Choice of probabilities 

(1) Where. evidence presents no 
more than a choice of probabilities, 
it is not substantial, so as to require 
submission to Jury. 

U.S.—^Dayton Veneer & Lumber Mills 
V. Cincinnati, N. O. & T. P. Ry. Co., 
C.C.ATenn.. 132 P.2d 222—Gulf Re- 
. fining Co. v. Mark C. Walker & 
Son Co., C.C.A.Tenn., 124 F.2d 420, 
certiorari denied 62 S.Ct. 1268, 316 

U. S. 682, 86 L.Bd. 1766—Charles 
Weaver & Co, v. Gulf Refining Co., 
C.C.A.Tenn., 124 P.2d 420, certio¬ 
rari denied Gulf Refining Co. v. 
Charles Weaver & Co., 62 S.Ct 
1269, 316 U.S. 682, 86 L.Ed. 1766— 
Alexander v. Standard Accident 
Ins. Co., Detroit. Mich.. C.C.A.Okl., 
122 P.2d 995—Cleveland-Cliffs Iron 
Co. V. Martini, C.C.AOhio, 96 F.2d 
632, certiorari denied 59 S.Ct. 65, 
306 U.S. 606, 83 L.Bd. 384—Parker 

V. Gulf Refining Co., C.C.A,Ohio, 80 

F. 2d 796. 

Tenn.—^Nashville, C. & St L. Ry. v. 
Sutton, 104 S.W.2d 834. 21 Tenn. 
App. 31. 

(2) In entering realm of probabili¬ 
ties as a permissible function of a 
jury, court must at least make sure 
that probabilities relied on to sup¬ 
port the affirmative be equally as 
strong as probabilities supporting 
the negative.—Mutual Life Ins. Co. of 
New York v. Hasslng, C.C.AUtah, 
134 P.2d 714. 

Xhference on. Infereone 
The mere placing of inference on 
inference or presumption on pre¬ 
sumption is not a sufficient basis for 
determination of facts. 

U.S.—^Alexander v. Standard Acci¬ 
dent Ins. Co.. Detroit, Mich., C.CA.. 
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Okl., 122 F.2d 996—^Parker v. Gulf 
Refining Co., C.C.AOhlo, 80 F.2d 
795. 

Pa.—^Drasher v. Broyan, Com.Pl., 42 
Luz.Leg.Reg. 155. 

Tenn.—Coca-Cola Bottling Co. v. 
Rowland, 66 S.W.2d 272, 16 Tenn. 
App. 184. 

70- TJ.S.—Cobb V. American Bonding 
Co. of Baltimore, C.C.A.Tex., 118 
F.2d 643. 

Md.—Baltimore Transit Co. v. Worth, 
62 A.2d 249, 188 Md. 119, 6 A.L.R.2d 
740. 

Mo.—^Davis v. McClanahan, App., 262 
S.W.2d 65. 

N.J.—Jones v. Newark Terminal & 
Transp. Co., 24 A.2d 664, 128 N.J. 
Law 190, affirmed Jones v. Court 
of Common Pleas of Essex County, 
28 A.2d 96, 129 N.J.Law 68. 

N.C.—Jones v. Bagwell, 177 S.E. 170, 
207 N.C. 378. 

64 C.J. p 317 note 44. 

Slight evidence 

Where the probative force of slight 
evidence is so weak that it only rais¬ 
es a mere surmise or suspicion of 
existence of some or all of the essen¬ 
tial facts sought to be established, 
trial court must withdraw the case 
from jury.—South Tex. Water Co. v. 
Bieri, Tex.Civ.App., 247 S.W.2d 268, 
error refused no reversible error. 

71. U.S.—^Troutman v. Mutual Life 
Ins. Co. of New York, C.CAuKy., 
125 F.2d 769—Cobb v. American 
Bonding Co. of Baltimore, C.OA. 
Tex., 118 F.2d 643. 

Mo.—^Rubinelli v.. Union Elec. Light 
& Power Co., App., 187 S.W.2d 762. 
64 C.J. p 317 note 46. 

72. Md.—Consolidated Gas, Electric 
Light & Power Co. v. State, 72 A 
661, 109 Md. 186. 

73. Neb.—^In re McDermott’s Es¬ 
tate, 249 N.W. 665, 126 Neb. 179. 

64 C.J. p 317 note 61. 

Where no substantial evidence has 
been introduced by party having bur¬ 
den of proof, a question of law is 
presented for decision by the court.— 
Stranahan v. Independent Natural 
Gas Co., 41 P.2d 39, 98 Mont 597. 
No rebutting evidence 
Plaintiff was not entitled to recov¬ 
er merely because evidence was in¬ 
troduced by him to establish the case 
alleged, and no evidence was specif¬ 
ically introduced by defendant rebut¬ 
ting his evidence unless a legal lia¬ 
bility on the part of defendant was 
shown, since all relevant evidence 
introduced in the trial court must be 
considered regardless of who intro¬ 
duced it—^Ellis V. Thompson, 8 NJS. 
2d 430, 104 Ind.App. 492. 
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conflict in the evidence does not make out a case, 
if the testimony on which a party relies is itself 
incredible.'^^ According to this view there must 
be substantial evidence on the part of plaintiff in 
support of his claim in order to justify submission 
to the jury;*^® the evidence must be substantial 
enough to sustain an affirmative finding 76 

On the other hand, if there is more than a 
scintilla of evidence the case should or must be 
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submitted to the jury,77 even though the only evi¬ 
dence is that of the party,76 and in such case the 
case cannot be taken from the jury.79 In other 
words, where there is any substantial evidence tend¬ 
ing to prove the cause of action or defense,®® al¬ 
though circumstantial,61 the case may, should, or 
must be submitted to the jury, and it cannot be 
taken from the jury because of the strength of op¬ 
posing proof,62 or because plaintiff’s evidence is not 
in all respects satisfactory.®® So the rule is stated 


74i Me.—^Herman v. Greene, 34 A. 
2d 17, 140 Me. 54. 

Plain deviation from truth 
Where there is no material con¬ 
flict, and there is plain deviation 
from truth, court should intervene.— 
Atlantic Life Ins. Co. v. Fugate, 170 
S.B. 673, 161 Va. 27. 

75. U.S.—^U. S. V. Kerr, C.C.A.Or., 61 
F.2d 800—Gill v. Fidelity Phenix 
Fire Ins. Co., D.C.Ky., 5 F.Supp. 1. 
D.C.—Baltimore & O. R. Co. v. Pos- 
tum, 177 F.2d 63. 86 U.S.App.D.C. 
207. 

Mo.—Transamerican Freight Lines v. 
Marcrome Art Marble Co., 160 S.W. 
2d 547, 236 Mo.App. 272—^Missouri 
Steel & Wire Co. v. Edmonds & 
Allgier, 136 S.W.2d 118, 234 Mo. 
App. 1028. 

Or.—Horn v. National Hospital Ass*n, 
131 P.2d 465, 169 Or. 664. 

Tenn.—^Marable v. State ex rel. 
Wackernle, 222 S.W.2d 234, 32 

Tenn. App. 238—Nelson v. Rural 
Educational Ass’n, 134 S.W.2d 181, 
23 TenmApp. 409—Standard Oil Co. 
of Louisiana v. Roach, 94 S.W.2d 
63, 19 TenmApp. 661—Coca-Cola 
Bottling Co. V. Rowland, 66 S.W. 
2d 272, 16 Tenn.App. 184. 

64 C.J. p 318 note 61. 

‘^Bvidenoe of a material or rahstan. 
tial nature,” sufficient to take case 
to jury, is more than mere dogmatic 
assertion, not appealing to reason 
and without substance, relevant con- 
seqiuence, and fitness to Induce con¬ 
viction.—^Prudential Ins. Co. of Amer¬ 
ica V. Davis, 78 S.W.2d 368, 18 Tenn. 
App. 413. 

QnaUty and weight 

(1) “Substantial evidence,” neces¬ 
sary to support verdict, is evidence 
of such quality and weight as would 
be sufficient to Justify a reasonable 
man in drawing inference of fact 
that is sought to be sustained.—Bal¬ 
timore & O. R. Co. V. Postom, 177 F. 
2d 63, 86 U.S.APP.D.C. 207. 

(2) Evidence to be rejected on 
ground that it does not acquire status 
of proof sufficient to t€Lke case to ju¬ 
ry must be either Inherently self- 
contradictory or irreconcilable with 
facts of which court takes Judicial 
knowledge, or inconsistent with un¬ 
disputed physical facts or laws.— 


Cude V. Culberson, 209 S.W.2d 606, 
30 Tenn.App. 628. 

Dsdavatioiis of adverse, party 
Evidence of verbal declarations of 
an adverse party where there are no 
corroborating circumstances is not 
sufficient of itself to take the case 
to jury, and such evidence is enti¬ 
tled to even less weight when tes¬ 
tified to by a party adverse in inter¬ 
est to the alleged declarant.—Smith 
V. Leber, 209 P.2d 297, 34 Wash.2d 
611. 

Testimony of unfriendly witness 

A party must prove his case by 
substantial evidence, and should not 
be permitted to submit the case to 
jury merely because his own un¬ 
friendly witness has testified against 
him, since the fact that testimony 
of adversary witness is unfavorable 
will not support a substantial infei> 
ence that contrary is true where 
there is nothing in his testimony or 
that of some other witness tending 
to prove the opposite version.— 
Klotsch V. P. F. Collier & Son Corp., 
169 S.W.2d 589, 849 Mo. 40. 

Ths total lack of evidenos would 
force a verdict or decision against 
party who has burden of proof.— 
Rowe V. Johnson, 60 N.E.2d 629, 223 
Ind. 289. 

76. U.S.—Anzanb v. Metropolitan 
Life Ins. Co. of New York, C.CA- 
N.J., 118 F.2d 480. 

77. Ill.—Minters v. Mid-City Man¬ 
agement Corp., 72 N.E.2d 729, 831 
IllApp. 64. 

N.C.—James v. Atlantic & East Car¬ 
olina R. Co., 72 S.B.2d 682, 236 
N.C. 290—Fox V. Asheville Army 
Store, 1 S.B.2d 660, 215 N.C. 187. 
64 C.J. p 817 notes 47, 48. 

The process for determining the 
quantum of proof necessary to carry 
a case to the jury Involves placing 
all of plaintilTs evidence and as 
much of defendant's evidence as is 
favorable to plaintiff in evenly bal¬ 
anced scales to see if such evidence 
weighs against nothing, and if, by 
this procedure, more than a scintilla 
of evidence favorable to plaintiff is 
found a jury question is presented.— 
Waynick v. Reardon, 72 S.B.2d 4, 236 
N.C. 116. 

Slight exoess iasnffiolent 
Where the “scintilla rule of evi- 
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dence” which literally means the 
least particle, or the slightest trace, 
is not recognized, the supreme court 
has not meant to hold that if there 
be slightly more than the least par¬ 
ticle, or a particle more than the 
slightest trace, this will be enough to 
avoid the rule.—^Thomas v. William¬ 
son, 187 So. 220, 1S6 Miss. 83. 

78. Colo.—^Whitehead v. Valley View 
Consol. Gold Mining Co., 141 P. 
138, 26 Colo.App. 114. 

79. N.C.—Pox V. Asheville Army 
Store, 1 S.B.2d 660, 215 N.C. 187— 
Cogdell V. Southern R. Co., 40 S.B. 
202, 129 N.C. 398. 

sa Ark.—Minton v. Hall, 234 S.W. 
2d 616, 218 Ark. 92—^Missouri Pac. 

R. Co. V. Williams, 208 S.W.2d 187, 
212 Ark. 788—Collett v. Loews. 168 

S. W.2d 658, 203 Ark. 766—Adams 
V. Browning, 116 S.W.2d 868, 196 
Ark. 1040—West Bauxite Mining 
Co. V. Harvey, 110 S.W.2d 1068, 194 
Ark. 1166. 

Ohio.—State Planters Bank & Trust 
Co. of Richmond, Va., v. Fifth- 
Third Union Trust Co. of Cincin¬ 
nati, 10 N.E.2d 935, 56 Ohio App. 
309. 

Or.—^Tomasek v. State, 248 P.2d 703, 
196 Or. 120. 

S.D.—Flanagan v. Slattery, 49 N.W. 
2d 27, 74 S.D. 92. 

Tenn.—^Eakea v. Jones, 229 S.W.2d 
163, 33 TenmApp. 83. 

64 C.J. p 317 notes 62, 68, p 818 notes 
64, 66-59. 

Bvldenoe straining cradnllty 
Where evidence supporting plain- 
tllTs case, even though straining 
credulity, is substantial, question is 
for jury.—^Belzer v. Sears, Roebuck 
& Co.. Mo.App., 76 S.W.2d 701. 

81. Pa.—ODerrick v. Harwood Elec¬ 
tric Co., Ill A. 48, 268 Pa 136. 

88 . Pa—^Derrick v. Harwood Elec¬ 
tric Co., Ill A. 48, 268 Pa 136— 
Small V. Penowa Coal Sales Co., 
85 A.2d 660, 170 PaSuper. 312— 
Hoff V. Tavani, 170 A. 384, 111 Pa. 
Super. 667. 

83. Wash.—Hamilton v. King Coun¬ 
ty, 79 P.2d 697, 195 Wash. 84. 
Inadequacy of own testimony 

If other evidence supports a par¬ 
ty, he is not concluded by the in¬ 
adequacy of his own testimony in its 
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that the case should not be taken from the jury un- ing in evidentiary support that a reviewing court 

less, as a matter of law, it follows that no recovery would be impelled to reverse it on appeal or the 

can be had on any proper view of the evidence, in- trial court to set it aside.*® 
eluding the legitimate inferences to be drawn from 

it,*^ or unless, as a matter of law, no other rea- Some decisions have held broadly that if there is 
sonable conclusion is legally deducible from the evi- competent, material, or relevant evidence,**^ or 
dence,*® and any other holding would be so lack- any,** competent, material, or relevant evidence ad- 


weaker aspect—^LaJee v. Webber, 188 
P.2d 416, 120 Mont 534. 

Bacoesslva 61alm 

A plaintiff’s testimony should not 
be labeled ’’indefinite and uncertain 
testimony” for the reason only that 
it supports a claim for more than the 
preponderance of evidence may show 
plaintiff to be entitled to recover.— 
Johnson v. Dlerks Lumber & Coal 
Co., C.C.AArk., 130 F.2d 116. 

84. U.S.—Trinidad Asphalt Mfg. Co. 
V. McIntosh, C.C.AMiss.. 100 F.2d 
810—^Bos V. Richards, O.C.A.I11., 
71 F.2d 262. 

Ark.—*Hartzog v. Dean, 223 S.W.2d 
820, 216 Ark. 17. 

Idaho.—Splinter v. City of Nampa, 
256 P.2d 215. 74 Idaho 1—Stearns 
V. Graves. Ill P.2d 882, 62 Idaho 
312. 

Mo.—Sparks v. Auslander, 182 S.W. 

2d 167. 363 Mo. 177. 

Mont.—^Donathan v. McConnell, 103 
P.2d 819, 121 Mont 280—Miller Ins. 
Asrency v. Home Fire & Marine Ins. 
Co. of California, 51 P.2d 628. 100 
Mont. 551—Simons v. Jennings, 46 
P.2d 704, 100 Mont 46—McGonlgle 
V. Prudential Ins. Co. of America, 
46 P.2d 687, 100 Mont 203—Hoeh 
V. Kirby, 39 P.2d 667, 98 Mont 391 
—^Pierce v. Safeway Stores, 20 P. 
2d 253, 93 Mont 560. 

Tex.—Weldon v. Quaite, Clv.App., 175 
S.W.2d 969. 

Wash.—^MacDonald v, Gillio, 44 P.2d 
783, 181 Wash. 673. 

64 C.J. p 318 notes 62-66. 

86. Cal.—^Raber v. Tumin, 226 P.2d 
574, 36 Cal.2d 654—West v. Hunt 
Foods, 226 P.2d 978, 101 Cal.App. 
2d 597—Imperial-Yuma Production 
Credit Ass’n v. Shields, 198 P.2d 
961, 88 Cal.App.2d 328—Biondini v. 
Amship Corp., 185 P.2d 94, 81 Cal. 
App.2d 751—^Week v. Los Angeles 
County Flood Control Dist, 181 P. 
2d 935, 80 CalA.pp.2d 182—^Barton 
V. Capitol Market 134 P.2d 847, 57 
CaLApp.2d 516—Van Rennes v. 
Southern Counties Gas Co. of Call- 
. fornla, 118 P.2d 238, 44 Cal.App.2d 
880. 

88 . Cal.—^Baber v. Tumin, 226 F.2d 
674, 86 Cal.2d 664—West v. Hunt 
Foods. 225 P.2d 978, 101 Oal.App. 
2d 597—^Biondini v. Amship Corp., 
185 P.2d 94, 81 CaLApp.2d 751— 
Week V. Los Angeles County Flood 
Control Dist, 181 P.2d 935, 80 Cal. 
App.2d 182—^Barton v. Capitol Mar¬ 
ket 134 P.2d 847, 67 Cal.App.2d 516 
—Van Rennes v. Southern Counties 


Gas Co. of California, 113 P.2d 238, 
44 Cal.App.2d 880. 

87. U.S.—Gulf. M. & O. R. Co. v. 
Freund, C.AMo., 183 F.2d 1006, 21 
AL.R.2d 729, certiorari denied 
Freund v. Gulf, M. & O. R. Co., 71 
S.Ct 280, 840 U.S. 904, 95 L.Bd. 
654—Gately v. Chicago & D. I. R. 
Co., C.C.AIU., 138 F.2d 222. 

IlL—JanJanln v. Indiana Harbor Belt 
R. Co., 99 N.E.2d 678. 343 IlLApp. 
491—^Hoefler v. EJrickson, 73 N.B. 
2d 448. 331 IlLApp. 677—Hedden v. 
Farmers Mut. Re-Ins. Co. of Chi¬ 
cago, Ill., 60 N.B.2d 110, 826 Ill. 
App. 335—^Kaznowskl v. City of La 
Salle, 43 N.E.2d 852, 316 Ill.App. 
116—Sycamore Preserve Works v. 
Chicago & N. W. Ry. Co.. 12 N.E.2d 
42. 293 IlLApp. 20. 

Mass.—Cramer v. Wood, 19 N.E.2d 
13. 802 Mass. 161. 

N.J.—Shields v. Yellow Cab. 174 A. 

567, 113 N.J.Law 479. 

Ohio.—Shoup V. demans, App., 31 N. 
E.2d 103. 

Tex.—Safeway Stores of Texas v, 
Webb, Civ,App., 164 S.W.2d 868, 
error refused. 

64 C.J. p 813 note 68, p 814 notes 93- 
4, p 315 notes 5-13, p 816 notes 14, 
15. 

Favorable view of evidence 

(1) In determining whether evi¬ 
dence is sufficient to support verdict, 
trial judge has duty to take view of 
evidence most favorable to prevail¬ 
ing party and not only assume that 
such party’s evidence is true but ex¬ 
tend credit to every fair inference 
therefrom notwithstanding contra¬ 
dictions in testimony, since credi¬ 
bility of witnesses is Jury question.— 
Prairie Farmer Pub. Co. v. Indiana 
Faxmeris Guide Pub. Co„ C.C.AInd., 
88 F.2d 979, certiorari denied Indiana 
Farmer’s Guide Pub. Co. v. Praiirie 
Farmer Pub. Co., 67 S.Ct. 926, 301 
U.S. 696, 81 L.Ed. 1361, rehearing de¬ 
nied 68 S.Ct. 5, 302 U.S. 773, 82 L.Ed. 
699. 

(2) In determining whether evi¬ 
dence is sufficient for jury, a party 
is entitled to have the evidence view¬ 
ed in the light most favorable to him 
where there is a conflict in the evi¬ 
dence arising from discrepancies be¬ 
tween the testimony of his own wit¬ 
nesses.—^Lake v. Webber, 188 P.2d 
416, 120 Mont. 534. 

Reasonable inferenee 

Trial court ib not justified in with¬ 
drawing case from jury if there is 
competent evidence from which alle¬ 
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gations stating cause of action may 
be reasonably inferred.—^Rhoads v. 
Columbia Fire Underwriters’ Agen¬ 
cy, 260 N.W. 174, 128 Neb. 710. 

Tending in any degree 

Where testimony is presented on 
both sides tending in any degree to 
establish respective theories of plain¬ 
tiff and defendant, case should not 
be taken from jury.—Werr v. Crook- 
shanks, Mo.App., 228 S.W.2d 822. 

Support of material allegations 
Where plaintiff introduced evidence 
sufficient to prove every material al¬ 
legation of petition which court had 
held good against demurrer, without 
establishing other facts from which 
finding against plaintiff was demand¬ 
ed, case was for jury.—Howden v. 
Star Laundry, 176 S.E. 496, 179* Ga. 
89. 

88. 111.—Econe v. Tenlkat, 112 N.E. 
2d 735, 350 IlLApp. 324—Barnhart 
V. Martin, 64 N.B.2d 743, 327 HL 
App. 551—Schajefer v. Then, 63 N. 
E.2d 624, 327 IlLApp. 206—Panltch 
V. Yellow Cab Co., 55 N.E.2d 404, 
323 IlLApp. 284—Valant v. Metro¬ 
politan Life Ins. Co., 23 N.E.2d 922, 
302 IlLApp. 196—^Bandet v. Burns, 
266 IlLApp. 882. 

Ind.—^Buddenberg v. Morgan, 38 N.B. 

2d 287, 110 Ind.App. 609. 

Mass.—Willis V. Gurry, 116 N.E.2d 
689. 

Mo.—^Berry v. Kansas City Public 
Service Co., 121 S.W.2d 825, 343 
Mo. 474. 

N.C.—Brittain v. Atlantic & Y. Ry. 

Co., 9 S.B.2d 416, 217 N.C. 737. 

64 C.J. p 313 notes 62, 65-79, p 814 
notes 80-84, 91, 93-4, p 315 notes 
6-13, p 316 notes 14, 15. 

Any svideuoe whatever 
Ga.—Burton v. Hart, 65 S.E.2d 694, 
206 Ga. 87. 

Batlonal oondnslon. 

(1) A case should not be with¬ 
drawn from consideration of the jury 
if there is any evidence from which 
a rational conclusion may be drawn 
as opposed to the motion to take 
case from jury, since the weight and 
value of such evidence is for the con¬ 
sideration of the Jury.—^Martin G. 
Imbach, Inc. v. Tate, Md., 100 A2d 
808. 

(2) If there was any competent 
evidence from which jury reasonably 
could have concluded that plaintiff 
was entitled to recover, court should 
have submitted case to jury.—Sig- 
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mitted by the court, or some,89 such evidence, which, 
when taken as true and considered most favorably 
for the party advancing it, with all legitimate and 
reasonable inferences which a jury might draw from 
it, is legally sufficient, or which fairly and reasonably 
tends to support plaintiff’s contentions or theories 
or well-pleaded cause of action, or the defense, the 
case may, should, or must be submitted to the jury, 
under proper instructions. Such evidence, it has 
been held, raises a jury question regardless of the 
views of the judge of the weight of the evidence, 
and even though the evidence is all one way,®i or 
greatly preponderates for one party,®2 or is mea- 
ger93 or weak.^^ So, also, the decisions have held 
broadly the converse rule that the trial court should 
not, and cannot, withdraw the case from the jury, 
regardless of the view of the judge as to the weight 
of the evidence,36 where there is competent, per¬ 
tinent, or relevant evidence,®® or any,®*^ or some,®® 
such evidence, no matter how slight,®® from which 
inferences of fact may be fairly deduced, or a 
rational conclusion drawn, which fairly tends, or is 
legally sufficient, to establish plaintiffs cause, or a 
defense. 

Where there is competent evidence produced by 
either plaintiff or defendant from which the jury 
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could find for plaintiff, the court has the duty to 
submit the case to the jury;^ but whether plaintiff 
made a case for the jury as against defendant 
must be decided on the strength of plaintiffs own 
evidence unaided by evidence brought forward by 
defendant in his own defense, where defendant 
stands on his motion for a directed verdict at the 
close of plaintiffs case and thereby does nothing 
to waive, his right to challenge the action of the 
court at that stage of the proceeding.® On the other 
hand, regardless of how good a case the complain¬ 
ing party may initially present, if during the course 
of the trial he establishes proof of a valid defense 
to the action, and shows as a matter of law that 
he is not entitled to recover, there is nothing to be 
submitted to the jury.® Also, the rule that the case 
should.be submitted to the jury if plaintiff’s evi¬ 
dence favorably considered tends ‘ to sustain the 
cause of action does not control where it appears 
that other evidence of plaintiff demonstrates con¬ 
clusively, or to a degree that the minds of rea¬ 
sonable men cannot differ thereon, that such evi¬ 
dence favorable to plaintiff is incapable of be¬ 
lief.^ Where plaintiff fails to produce evidence on 
an essential element of his case, and no reasonable 
inference can be drawn from a fact supported by 


mund V- Lowes, Mo.App., 286 S.W.2d 
14. 

89. Ind.—'Western & Southern Life 
Ins. Co. V. Kersrer, 36 N.B.2d 965, 
111 Ind.App. 297. 

Kan.—^In re Bond’s Estate, 150 P.2d 
348, 158 Kan. 776. 

64 C.J. p 313 notes 63, 66<-79, p 314 
notes 80-84, 92-4, p 315 notes 5—18, 
p 316 notes 14,15. 

90. Ill.—St. Louis Nat Stock Yards 
V. Godfrey, 101 IllA^pp. 40, affirmed 
65 N.m 90, 198 Ill. 288. 

Wash.—Messir v. McLean, 98 P. 106, 
51 Wash. 140. 

91. Mo.—^Rolwingr v. Grissom, App., 
40 S.W.2d 762. 

64 C.J. p 316 note 17. 

92. IlL—Brownlie' v. Brownlie, 188 
N.B. 613, 351 Ill. 72. 

Tex.—^Davis v. Ferguson Seed Farms, 
CivA.pp.. 255 S.W. 655. 

64 C.J. p 316 note 18. 

Countervailing proof 

(1) Case must be submitted to ju¬ 
ry, however strong countervailing 
proof may be, unless plalntilTs evi¬ 
dence is definitely opposed to incon¬ 
trovertible physical facts.—^Ross v. 
Riffie, 164 A. 913, 310 Pa. 176. 

(2) Case supported by competent 
oral testimony is for jury, no matter 
how strong countervailing testimony 
may be.—Williams v. Southern Mut. 
Ins. Co. of Lancaster County, 166 A. 

88 C. J.S.—28 


682, 812 Pa. 114—Trainer v- Fort, 165 
A. 282, 310 Pa. 670. 

(3) Where litigant has produced 
such evidence, or evidence has other¬ 
wise got into record, sufficient to 
entitle him to jury’s determination, 
litigant cannot be deprived of that 
right unless his adversary is able to 
destroy in toto effect of that evi¬ 
dence, even though evidence on is¬ 
sue may be directly conflicting and 
greatly preponderate in favor of his 
adversary.*—Black v. Mosk Clothes 
Shop, Tex.CivA.pp., 99 S.W.2d 843. 

93. N.J.—Overend v. Kieman, 137 
A. 881, 6 N.J.Misc. 704, affirmed 143 
A. 857, 105 N.J.Law 112. 

94. Conn.—^Toung v. Town of West 
Hartford, 161 A. 623, 116 Conn. 
384. 

96. Md,—^Ferguson v. Tucker, 2 
Harr. & G. 182. 

96. Colo,—Selfrldge v. Leonard- 
Heffner Machinery Co., 117 P. 158, 
61 Colo. 314, Ann.Cas.l913B 282. 

64 C.J. p 814 notes 87-90, p 316 notes 
28-36, p 317 notes 88, 39. 

97. Md.—^Bast Coast Freight Lines 
V. Mayor ajid City Council of Bal¬ 
timore, 68 A.2d 290, 190 Md. 256, 2 
A.L.R.2d 386. 

64 C.J. p 316 notes 20, 23-26, 28-36, p 
317 notes 38, 39. 

Spark of evideiioe 

Pa.—Fltzwater v. Stout, 16 Pa. 22. 
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96-* Tex.—Hunt v. Garrett, CivA.pp., 
276 S.W. 96, reversed in part on 
other grounds, Com.App., 283 S.W. 
489. 

64 C.J. p 316 notes 23-25, 28-66, p 817 
notes 38, 89. 

99. Md.—^East Coast Freight Lines 
V. Mayor and City Council of Bal¬ 
timore, 68 A.2d 290,' 190 Md. 256, 2 
A.L.R.2d 386—Crunkilton v. Hook, 
42 A.2d 517, 185 Md. 1—State to 
Use of State Accident Fund v. Car- 
roll-Howard Supply Co., 37 A. 2d 
330, 183 Md. 298—Miller v. Loyal 
Order of Moose Lodge No. 358 of 
Moorefleld, W. Va., 20 A.2d 166, 
179 Md. 530—Athol wood Bevelop- 
ment Co. v. Houston, 19 A.2d 706, 
179 Md. 441—Geschwendt v. Toe, 
198 A. 720, 174 Md. 374—Sun Cab 
Co. V. Reustle, 192 A. 292, 172 Md. 
494. 

Wis.—^Dowd V. Palmer, 15 N.W.2d 
809, 245 Wis. 693. 

64 aj. p 316 note 27. 

1 . Mo.—Johnson v. Scheerer, App., 
109 S.W.2d 1281. 

2 . Mo.—^Rothweiler v. St Louis Pub¬ 
lic Service Co., App., 224 S.W.2d 
669, reversed on other grounds 234 
S.W.2d 552, 361 Mo. 259. 

3 . Utah.—Fidelity & Casualty Co. of 
New York v. Middlemiss, 136 P,2d 
276, 103 Utah 429- 

4. Neb.—Qohlinghorst V. Ruess, 20 

1 N.W.2d 381,14S Keb. 470. 
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evidence tending to prove such element, it is error 
for the court to submit the case to the jury.^ 

In Kentucky, It is generally held that the "scin¬ 
tilla rule of 'evidence*’ has been abandoned or abro¬ 
gated, as discussed supra subdivision b (2) (a) of 
this section, so that a mere scintilla of evidence is 
not sufficient to require submission of a cause of 
action or defense to the jury,® and the prevailing 
standard for the trial judge in determining whether 
the evidence is sufficient for submission to the jury 
is whether a verdict found on such evidence would 
have to be set aside as being flagrantly against the 
evidence.7 In some decisions it has been said that 
if there is evidence,® or any® or some^® evidence, 
or a scintilla of evidence,however slight,^® which 
viewed in the aspect most favorable to the complain¬ 
ing party, with the reasonable inferences to be 
drawn therefrom, is legally sufficient, or reasonably 
tends to support plaintiff’s contentions or theories, 
or his well-pleaded cause of action, or a defense. 


the case may, should, or must be submitted to the 
jury, under proper instructions; and it has been said 
that this rule applies even though the weight of 
the evidence, numerically and in probative value, 
is opposed,^® and although the judge may believe 
it insufficient to support the cause.^^ It has also 
been held that if there is anyi® or a scintilla ofi® 
evidence legally sufficient, or tending to establish 
plaintiff’s cause, the trial court should not take the 
case from the jury. 

However, earlier decisions holding that a scintilla 
of evidence is enough to go to the jury so construed 
the terms used as to change the meaning of the 
scintilla rule, and it was stated that evidence, even 
when considered in the light of the scintilla rule, is 
something of substance and probative quality having 
the capacity of inducing conviction.^^ So it has 
been stated that evidence raising only a conjecture, 
guess, or suspicion is not sufficient to take the case 
to the jury.^® On the other hand where there is 


5. Ohio.—Sobolovitz v. Lubric Oil 
Co.. 140 N.B. 634, 107 Ohio St. 204 
—^Penter v. Schwartz, 89 N.E.2d 
154, 86 Ohio App. 477—Lashure v. 
East Ohio Gas Co., 165 N.E. 305, 31 
Ohio App. 161, affirmed 162 I7.E. 41, 
119 Ohio St. 9. 

6 . Ky.—Morehead & North Pork B. 
Co. V. Crawford, 178 S,W.2d 14, 
296 Ky. 636—Coney Island Co. v. 
Brown, 162 S.W.2d 786, 290 Ky. 760 
—^Burjc Hollow Coal Co. v. Mc- 
Culley’s Adm*r. 161 S.W.2d 622, 290 
Ky. 436—^Lyons v. Southeastern 
Greyhound Lines, 137 S.W.2d 1107, 
282 Ky. 106. 

7. Ky.—^Lyons v. Southeastern 

Greyhound Lines, supra.. 

8 . Ky,—^Levi v. Gonzenbach, 33 S. 
W.2d 667, 236 Ky. 686. 

64 C.J. p 319 notes 78, 79, 81-91. 
Faots and inf exenoes 

<1) Evidence, viewed in aspect 
most favorable to complaining party 
in determining whether case is for 
Jury, includes facts proved and the 
Inferences reasonably deducible 
' therefrom.—^Bickel v. Louisville 
Trust Co., 197 S.W.2d 444, 303 Ky. 
356—^Ellcomb Coal Co. v. Gray’s 
•AdmX 116 S.W.2d 1066, 273 Ky. 230. 

(2) Where proved facts are such 
from which it can be properly in¬ 
ferred, with reasonable satisfaction, 
that £ict sought to be established oc¬ 
curred or was committed, it is suffi¬ 
cient to authorize submission of is¬ 
sue to Jury.—Kentucky Utilities Co. 

V. Carter, 176 B.W.2d 81, 296 Ky. 30 
—^K. B. Tyler Co. v. Cantrell, 137 S. 

W. 2d 401, 281 Ky. 718. 

9. Ky.—Consolidated Coach Corp. v. 
Clark, 123 S.W.2d 276, 276 Ky. 166 


—^Elcomb Coal Co. v. Gray’s Adm’x, 
116 S.W.2d 1056, 273 Ky. 230. 

64 C.J. p 318 notes 76, 79, 81-91. 

Proof of clrcnmatances, establish¬ 
ing essential facts required to estab¬ 
lish cause of action and identifying 
defendant as author of act shown, is 
sufficient to authorize submission of 
case to jury.—Perry’s Adm’x v. Inter- 
Southem Life Ins. Co., 58 S.W.2d 
906, 248 Ky. 491. 

la Ky.—^Hunsaker v. Ashland Coal 
& Iron By. Co., 206 S.W. 612, 181 
Ky. 698. 

64 C.J. p 319 notes 76, 79, 81-91. 

11. Ky.—Meriweather’s Adm'x v. 
Pickering, 116 S.W.2d 670, 273 Ky. 
367—^Dolle v. Melrose Properties, 
67 S.W.2d 706, 262 Ky. 482—jBtna 
Life Ins. Co. v. Daniel, 66 S.W.2d 
1025, 251 Ky. 760—Ssnmpson Bros. 
Coal Co. V. Coomes, 58 S.W.2d 694, 
248 Ky. 324. 

64 C.J. p 319 notes 77, 79, 81-91. 

12. Ky.—Globe Indemnity Co. v. I>a- 
viess, 47 S.W.2d 990, 243 Ky. 366— 
Cecil V. Oertel Co., 40 S.W.2d 328, 
239 Ky. 826. 

13. Ky.—Southeastern Greyhound 
Lines v. Chumley, 226 S.W.2d 777, 
312 Ky. 154—Elliott v. Drury's 
Adm’x, 200 S.W.2d 141, 304 Ky. 93 
—Cheatham v. Chabal, 192 S.W.2d 
812, 301 Ky. 616—Meriweather’s 
Adm’x V. Pickering, 116 S.W.2d 670, 
273 Ky. 367—City of Ludlow v. Al¬ 
bers, 69 S.W.2d 1051, 263 Ky. 625 
—Sympson Bros. Coal Co. v. 
Coomes, 58 S.W.2d 594, 248 Ky. 
324—^Anderson Mfg. Co. v. Iring 
Transfer Co., 58 S.W.2d 254, 248 
Ky. 91—^Honaker v. Crutchfield, 67 
S.W.2d 602, 247 Ky. 495—Hunsaker 
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V. Ashland Coal & Iron By. Co., 205 
S.W. 612, 181 Ky. 598. 

64 C.J. p 319 notes 92, 93. 

14. Ky,—Globe Indemnity Co. v. Da¬ 
viess, 47 S.W.2d 990, 243 Ky. 356. 

15. Ky.—^Burdon v. Burden’s Adm’x, 
9 S.W.2d 220, 225 Ky. 480—McFar¬ 
land V. Harbison, etc., Co., 82 S.W. 
430, 26 Ky.L. 746. 

64 C.J. p 319 notes 97-1. 

16. Ky.—^Louisville, etc., B. Co. v. 
Hall, 94 S.W. 26, 29 Ky.L. 584— 
McFarland v. Harbison, etc., Co., 82 
S.W. 430, 26 Ky.L. 746. 

64 C.J. p 319 notes 97-1. 

17. Ky.—^Bickel v. Louisville Trust 
Co., 197 S.W.2d 444, 303 Ky. 366— 
Hauser v. Public Service Co. of In¬ 
diana, 111 S.W.2d 657, 271 Ky. 206 
—Wynn v. Gover, 106 S.W.2d 636, 
268 Ky. 662—^Damron v. Greene, 86 
S.W.2d 996, 260 Ky. 770—Wiggin- 
ton's Adm’r v. Louisville By. Co., 
75 S.W.2d 1046, 266 Ky. 287—White 
v. McClintock-Field Co., 47 S.W.2d 
627, 242 Ky. 688. 

64 C.J. p 319 note 2—23 C.J. p 9 note 
9 [a]. 

''Probative evldeiLoe,’’ sufficient to 
take a case to the jury, is testimony 
of substance and relevant conse¬ 
quence, not vague or uncertain, but 
having the quality of proof or fitness 
to induce conviction of truth, and has 
reference to the substance of the tes¬ 
timony generally, and not the cred¬ 
ibility of the witness, although credi¬ 
bility is involved where testimony is 
directly opposed to physical possi¬ 
bilities or scientific facts.—Louisville 
& N. B. Co. V. Lefevers’ Adm’x, 155 
S.W.2d 846, 288 Ky. 195. 

18. Ky.—Ewing Von Allmen Dairy 
Co. V. Miller, 264 S.W.2d 862—Bob- 
Ison V. Loews & United Artists 
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any^^ or a scintilla of^o relevant, substantial evi¬ 
dence to support the cause, the case may, or should, 
be submitted to the jury. So the case should be 
submitted to the jury if there is more than a 
scintilla of evidence to sustain plaintiff's theory,^^ 
even though the weight of the evidence is with de¬ 
fendant but where there is no competent evi¬ 
dence to sustain a contention, the trial court may, 
or should, properly decline to submit it to the 
jury.23 In determining whether the case is for 
the jury, the court may not rest its decision on un¬ 
real or remote inferences or base an inference on 

an inference 24 


TRIAL § 208 

(d) Evidence Warranting Reasonable Dif¬ 
ference of Opinion 

An accepted test as to the weight and sufficiency 
of evidence to go to the Jury is whether the evidence Is 
such that fair-minded, honest, impartial, reasonable men 
may honestly or reasonably differ as to the existence of 
ultimate facts, conclusions, or Inferences. 

According to some decisions, the test as to weight 
and sufficiency of evidence to go to the jury is 
whether the evidence is such that fair-minded, 
honest, impartial, reasonable men may honestly or 
reasonably differ as to the existence of ultimate 
facts, conclusions, or inferences; and, where the 
evidence is of such character, the question or 
cause should be submitted to the jury,25 even though 


state Treatre, 228 S.W.2d 782, 811 
Ky. 134—Wright v. Hickman, 216 
S.W.2d 653, 808 Ky. 634—Poli*s 
Adm’r v. Cloversprlnt Coal Co., 204 
S.W.2d 586, 805 Ky. 418—Kelly v. 
Walgreen Drug Stores, 170 S.W.2d 
34, 293 Ky. 691—Burk Hollow Coal 
Co. V. McCulley^s Adm’r, 161 S.W. 
2d 622, 290 Ky. 436—Union Under¬ 
wear Co. V. Barnett, 148 S.W.2d 339, 
285 Ky. 488—^Feldhaus v. Jefferson 
County, 96 S.W.2d 790, 264 Ky. 829 
—City of Ludlow v. Albers, 69 S.W. 
2d 1061, 253 Ky. 525—Stacy v. Wil¬ 
liams, 69 S.W.2d 697, 253 Ky. 858. 

64 C.J. p 320 notes 3-5. 

19. Ky.—^Bickel v. Louisville Trust 
Co., 197 S.W.2d 444, 303 Ky. 356— 
Consolidated Coach Corp. v. Baris’ 
Adm'r, 94 S.W.2d 6, 263 Ky. 814. 
64 C.J. p 320 notes 6, 8-13. 
ao. Ky.—Iseman v. Hayes, 46 S.W. 

2d 110, 242 Ky. 302. 

64 C.J. p 320 notes 8-18. 

21 . Ky.—Louisville R. Co. v. Buck¬ 
ner, 113 S.W. 90. 

22 . Ky.—Louisville R. Co. v. Buck¬ 
ner, supra. 

23. Ky.—Ryan & Miller v. American 
Steel & Wire Co., 146 S.W. 1099, 
148 Ky. 481. 

Bffeot of sdatilla mla 

The scintilla rule cannot give the 
effect of supplying or furnishing 
proof when there is none, but there 
must be some degree of competent 
and relevant evidence to make it ef¬ 
fectual.—Combs V. Combs, 112 S.W. 
2d 989, 271 Ky. 543. 

Case not proved 

Where the case pleaded was not 
proved, and the case submitted to the 
Jury was neither pleaded nor proved, 
court erred in submitting the case 
to Jury.—^Louisville & N. R Co. v. 
Kilbum, 118 S.W.2d 844, 272 Ky. 44. 

2ft. Ky.—^Bickel v. Louisville Trust 
Co., 197 S.W.2d 444. 803 Ky. 856— 
Blcomb Coal Co. v. Gray’s Adm’x, 
116 S.W.2d 1056, 273 Ky. 230. 

25. U.B.—Terry v. Muller, C.A.N.D., 
190 !F.2d 170—Danaher v. U. S., C. 


A.Ark., 184 F.2d 678—Mattson v. 
Central Elec. & Gas Co., C.A.Neb., 
174 P.2d 215, certiorari denied 70 
S.Ct. 142, 338 U.S. 868, 94 L.Bd. 
532, rehearing denied 70 'S.Ct. 238, 
338 U.S. 896, 94 L.Ed. 551—Louis¬ 
ville & N. R. Co. V. Botts, C.A.MO.. 
173 P.2d 164—Stueber v. Admiral 
Corp., C.A.I11., 171 P.2d 777, cer¬ 
tiorari denied 69 B.Ct. 891, 336 U. 
S. 961, 93 L.Ed. 1113—Allen v. 
Pennsylvania R. Co., C.C.A.I11., 120 
P.2d 63—U. S. V. Bemis, C.C.A. 
Or.. 107 P.2d 894—U. S. v. Schnei- 
derman, D.C.CaI., 106 F.Supp. 906— 
Copley V. Stone, D.C.S.C., 75 P. 
Supp. 203—^Malone v. Suburban 
Transit Co., D.C.S.C., 64 P.Supp. 
859, affirmed, C.C.A., 156 P.2d 422. 

Alfii.—^Hillman Hotel v. McHaley, 38 
So.2d 566, 251 Ala. 655. 

Ariz.—^Hansen v. Oakley, 263 P.2d 
807, 76 Ariz. 807—^Ray v. Tucson 
Medical Center, 280 P.2d 220, 72 
Ariz. 22—Ong v. Pacific Finance 
Corp. of CaJ., 222 P.2d 801, 70 Ariz. 
426—Cope V. Southern Pac. Co., 
185 P.2d 772, 66 Ariz. 197. 

Ark.—^Morgan v. Norful, 262 G.W.2d 
139—^Holland v. Coca-Cola Bottling 
Co. of Ark., 212 S.W.2d 357, 213 
Ark. 683. 

Cal.—Kazanjian v. Pacific Greyhound 
Lines, 206 P.2d 887, 92 Cal.App. 
2d 210. 

Colo.—Schell V. Kullhem, 269 P.2d 
861, 127 Colo. 656—City of Grand 
Junction v. Lashmett, 247 P.2d 
909, 126 Colo. 256. 

D.C.—^Yellow Cab Co. of D. C. v. 
Griffith. Mun.App., 40 A.2d 340. 

Pla.—^Bryan v. Loftin, 61 So.2d 724 
—Sater v. Stenor, Inc., 35 'So.2d 
684, 760 Fla, 616—^Bassett v. Ed¬ 
wards, 30 So.2d 374, 168 Pla. 848— 
Ehrens v. Miami Transit Co., 20 
So.2d 261, 155 Fla. 394, followed 
in 20 So.2d 263, 166 Fla. 399— 
Teddleton v. Florida Power & Light 
Co., 200 So, 646, 145 Fla. 671— 
Sharp V. Williams, 192 So. 476, 141 
Fla. 1—Welborn v. Kemp, 192 So 
469, 141 Pla. 89—^Brandt v. Brandt 
189 So. 276, 138 Fla. 243—Saunder 
V. Lisckoff, 188 So. 815, 187 Fla. 

435 


826—Alford v. Barnett Nat. Bank 
of Jacksonville, 188 So. 322, 187 
Pla. 564—City of Hollywood v. 
Bair. 186 So. 818, 136. Fla. 100— 
Moore v. Dietrich, 188 So. 2, 133 
Pla. 809—Atlantic Peninsular Hold¬ 
ing Co. V. Oenbrlnk, 182 So. 812, 
133 Fla. 326—WUliams v. First 
Nat. Bank, 182 So. 580, 133 Pla. 1— 
Pendarvis v. Pfeifer, 182 So. 307, 
132 Fla. 724—^Tampa Shipbuilding 
& Engineering v. Adams, 181 So. 
403, 132 Fla. 419, rehearing denied 
Tampa Shipbuilding & Engineering 
Co. V. Adams, 181 So. 893, 132 Fla. 
419—^New England Mut. Life Ins. 
Co. V. Huckins, 173 So. 696, 127 
Fla. 540. 

Ill.—Ney V. Yellow Cab Co., 117 N. 
E.2d 74, 2 I11.2d 74—Hughes v. 
Wabash R. Co., 95 N.B.2d 736, 
342 IlLApp. 159—Philadelphia & 
Reading Coal & Iron Co. v. Calumet 
Shipyard & Dry Dock Co., 88 N.B.2d 
891, 339 IlLApp. 142—Lindroth v. 
Walgreen Co., 87 N.E.2d 307, 338 
I11.APP. 364, affirmed 94 N.E.2d 
847, 407 HI. 121—Whiston v. David 
Mayer Bldg. Corp., 84 N.E.2d 868, 
837 IlLApp. 67—^Minters v. Mid- 
City Management Corp., 72 N.E.2d 
729, 831 IlLApp. 64—O’Brien v. 
Chicago & N. W. Ry. Co., 68 N. 
E.2d 638, 329 IlLApp. 382. 

Ind.—^Public Service Co. of Ind. v. 
Dalbey, 85 N.E.2d 368, 119 Ind. 
App. 405. 

Iowa.—^Roller v. Independent Silo 
Co., 49 N.W.2d 838, 242 Iowa 1277 
—^In re Coleman's Estate, 28 N.W. 
2d 500, 288 Iowa 768—^Lawson v. 
Pordyce, 12 N.W.2d 801, 234 Iowa 
632—^In re Held’s Estate, 300 N. 
W. 699, 231 Iowa 85—In re Ensmin- 
ger’s Estate, 296 N.W. 814, 230 
Iowa 80—Short v. Powell, 291 N. 
W. 406, 228 Iowa 333—^Yale v. Han¬ 
son, 288 N.W. 901, 227 Iowa 813. 
Kan.—^Parnell v. Security Elevator 
Co., 268 P.2d 288, 174 Kan. 643— 
Garrison v. Denton, 223 P.2d 718, 
170 Kan. 79. 

Ky.—Sarver v. Lawson’s Adm’r, 266 
S.W.2d 470—Allen v. Miles, 266 S. 
W.2d 445—Hillman v. Hall, 225 S. 
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evidence on some points may be unsatisfactory or 
doubtful.26 In other words lie criterion is whether 
.the evidence is of sufficient probative force to en- 
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able an ordinarily intelligent mind to draw a rational 
conclusion therefrom in support of the proposition 
sought to be manifested by it,^^ and the cause 


W.2d 667, 311 Ky. 790—-Wright v. 
Hickman, 216 S.W.2d 653, 808 

Ky. 684. 

Md.—Universal -Credit Co. v. Merry- 
man, 195 A. 689, 178 Md. 256. 
Mass.—^Keough v. Cefalo, 110 N.B.2d 
919, 880 Mass. 67—Ambrose v. Bos¬ 
ton Elevated Ry. Co., 34 N.B.2d 
656, 809 Mass. 219. 

Mich.—Cochran v. Pinto, 62 N.W.2d 
611, 333 Mich. 91. 

Minn.—Sundeen v. Barthel, 63 N.W. 
2d 267—State v. District Court of 
Ramsey County, 172 N.W. 133, 142 
Minn. 835. 

Mo.—^Brandt v. Thompson, 262 S.W. 
2d 339—^Toung v. City of Farming- 
ton, 196 S.W.2d 124—Wilhelm v. R. 
S. Buchanan Co., App., 181 S.W.2d 
894—Golden v. Onerem, App., 123 
S.W.2d 617. 

Mont.—Sheridan County Elec. Co-op. 

V. Ferguson, 227 P.2d 69Y, 124 
Mont. 543. 

Neb.—Smith v. Platte Valley Pub¬ 
lic Power & Irrigation Dist., 36 N. 

W. 2d 478, 151 Neb. 49—Franks v. 
Jirdon. 14 N.W.2d 872, 144 Neb. 
693—^In re Bowman’s Estate, 9 N. 
W.2d 801, 143 Neb. 440. 

N.D.—Rulon V. Hollihan, 270 N.W. 
349, 67 N.D. 143. 

Ohio.—^Brown v. L. A. Wells Const 
Co., 68 N.E.2d 451, 143 Ohio St 580 
—State V. Ross, 108 N.E.2d 77, 92 
Ohio App. 29, appeal dismissed 108 
N.E.2d 282, 158 Ohio St 248—Eacz- 
marek v. Murphy, 70 N.E.2d 784, 78 
Ohio App. 449—^Hilleary v. Brom¬ 
ley, App., 61 N.B.2d 781, reversed on 
other grounds 64 N.E.2d 832, 146 
Ohio St 212—Welch v. Rollman & 
Sons Co., 44 N.E.2d 726, 70 Ohio 
App. 515—Shoup V. Clemans, App., 
31 N.E.2d 103. 

Okl.—Phillips V. Ward, 157 P.2d 450, 
195 Okl, 816—Carter v. Pinkerton, 
146 P.2d 842, 194 Okl. 34—Smith 

V. Commerce Inv. Co., 54 P.2d 328, 
175 Okl. 621. 

Tenn.—^Poole v. First Nat Bank of 
Smyrna, 196 S.W.2d 663, 29 Tenn. 
App. 327. 

Tex.—Curry v. Curry, Civ.App., 265 
S.W. 2d 899, reversed on other 
grounds. Sup., 270 S.W.2d 208— 
Watson V. Roche, Civ.App., 224 S. 

W. 2d 297—Berry v. Humble OU 
& Refining Co., Civ.App., 205 S.W. 
2d 876, error refused no reversible 
error—McMillan v. Gage, Civ.App., 
165 S.W.2d 754, error refused— 
Safeway Stores of Texas v. Webb, 
Civ.App., 164 S.W.2d 868, error re¬ 
fused—^Lone Star Gas Co. v. Brad¬ 
ford, CivA^pp., 147 S.W.2d 647, er¬ 
ror dismissed. Judgment correct— 
Glazer v. Woodward, Civ.App., 127 
S.W.2d 938, error dismissed. Judg¬ 
ment correct—Transcontinental 


Ins. Co. of New York v. Frazier, 
Civ.App., 60 S.W.2d 268. 

Utah.—Carpenter v. Syrett 104 P. 
2d 617, 99 Utah 208—Helper State 
Bank v. Crus, 81 P.2d 369, 96 Utah 
820. 

Vt—Johnstone v. Bushnell, 102 A.2d 
334. 

Wash.—^Moses v. Department of La¬ 
bor and Industries, 268 P.2d 665— 
Simmons v. Kalin, 116 P.2d 840, 10 
Wash.2d 409—Graham v. Police & 
Firemen’s Ins. Ass’n, 116 P.2d 352, 
10 Wash.2d 288—American Prod¬ 
ucts Co. V. Villwock, 109 P.2d 670, 
7 Wash.2d 246, 132 A.L.R. 1010— 
Beck V. Dye, 92 P.2d 1113, 200 
Wash, 1, 127 A.L.R. 1022—Ahrens 
V. Anderson, 57 P.2d 410, 186 Wash. 
182. 

Wis.—Smith V. Chicago & N. W. Ry. 
Co.. 18 N.W.2d 352, 246 Wis. 628 
—Glannopoulos v. Milwaukee Elec¬ 
tric & Transport Co., 10 N.W. 2d 
143, 243 Wis. 416—Better Proper¬ 
ties V. Kocher, 1 N.W.2d 157, 239 
Wis. 294. 

64 C.J. p 323 notes 96-7, p 324 notes 
3-11, p 325 notes 12—15, p 326 notes 
16-18. 

Similar statements of rule 

(1) In general.—^Metropolitan Life 
Ins. Co. V. Ray, Tex.Civ.Appv, 106 
S.W.2d 877—*64 C.J. p 326 notes 20— 
27, p 327 notes 28-35, p 328 notes 36- 
40, p 829 notes 41-45, p 330 notes 46- 
50. 

(2) In determining whether case is 
for Jury, test is whether there are 
facts in evidence which, if unanswer¬ 
ed, would Justify men of ordinary 
reason and fairness in affirming ques¬ 
tion which plaintiff is bound to main¬ 
tain.—EZnlght V. Gulf Refining Co., 
166 A. 880, 311 Pa. 357. 

(3) Before there is anything for 
submission to a Jury, the evidence of¬ 
fered as to the ultimate facts must be 
such that the application of normal 
intellectual faculties thereto might 
arrive at different Judgments or con¬ 
clusions.—General Tire & Rubber Co. 
V. Hamm, 6 N.W.2d 442, 69 SsD. 72— 
Baer v. Armour & Co., 258 N.W. 186, 
63 S.D. 299. 

(4) In determining question wheth¬ 
er there is sufficient evidence to raise 
Jury issue, court is not authorized 
to hold that no issue is raised unless 
evidence as a whole is such that rea¬ 
sonable minds cannot differ in conclu¬ 
sions to be drawn therefrom.—^Black 
V. Miosk Clothes Shop, Tex.Civ.App., 
99 S.W.2d 343. 

Beasonable inference 

(1) Where a Jury can reasonably 
infer from primary facts established 
that the material fact attempted to 
be proved exists, a party has intro- 
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duced sufficient evidence to entitle 
him to have the Jury decide the is¬ 
sue.—^Blank v. Coffin, 126 P.2d 868, 
20 Cal.2d 457. 

(2) Case must be submitted to Jury 
if on evidence and inferences favora¬ 
ble to plaintiff Jury may reasonably 
find for him.—^Maryland Casualty CSo. 
V. Dicken, Tex.Civ.App., 80 S.W.2d 
800, error dismissed. 

(8) Where two reasonable infer¬ 
ences may be drawn from circum¬ 
stances, one favorable to plaintiff 
and other favorable to defendant. 
Jury should be allowed to determine 
which, if either, is more reasonable 
and return verdict accordingly, un¬ 
less court can say as matter of law 
that they are equally probable.— 
Northwest States Utilities Co. v. 
Ashton, 65 P.2d 236, 61 Wyo. 168, re¬ 
hearing denied 69 P.2d 623, 51 Wyo. 
132. 

Evidence Is '‘incredible’* as matter 
of law only where no reasonable man 
could accept it and base an infer¬ 
ence on it.—^Blum v. Fresh Grown 
Preserve Corp., 64 N.E.2d 809. 292 
N.T. 241. 

26. Utah.—Carpenter v. Syrett, 104 
P.2d 617, 99 Utah 208—Robinson v. 
Salt Lake City, 109 P. 817, 87 Uitah 
520. 

Contradictions 

If more than one Inference can be 
drawn from the testimony, trial Judge 
must submit the case to the Jury, 
even though the witnesses for plain¬ 
tiff contradict each other or the wit¬ 
ness himself makes conflicting state¬ 
ments.—Davenport v. Woodside Cot¬ 
ton Mills Co., S.C., 80 S.E.2d 740. 

27. Cal.—^Bardin v. Case, 221 P.2d 
292, 99 Cal.App.2d 137. 

Md.—Geschwendt v. Toe, 198 A. 720, 
174 Md. 374—^Universal Credit Co. 
V. Merryman, 196 A. 689, 173 Md. 
256. 

Ohio.—Suman v. Gagel, 43 N.B.2d 618, 
•69 Ohio App. 286. 

No evidence 

Evidence insufficient to convince a 
reasonable mind amoimts to no evi¬ 
dence as a matter of law.—^In re 
Horton’s Will, 76 N.T.S.2d 45, 272 
App.Dlv. 646, affirmed 79 N.E.2d 736, 
297 N.T. 891. 

Combination of dronmstaames 
A fact issue is for Jury, if any 
combination of circumstances war¬ 
ranting reasonable inference in plain¬ 
tiff's favor can be found anywhere 
in evidence, from whatever source, 
regardless of how many other com¬ 
binations leading to conclusions ad¬ 
verse to plaintiff can be found.—Kel¬ 
ly V. Railway Express Agency, 52 N. 
E.2d 411, 315 Mass. SOL 
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should be submitted to the jury if there is in the 
record any evidence from which, if it stood alone, 
the jury, could, without acting unreasonably in the 
eyes of the law, find that all material averments 
of the declaration had been proved.28 

Conversely, the rule has been stated that in 
order to authorize the trial court to take the issue 
or case from the jury the evidence must be of such 
a character that there is no room for ordinary 
minds to differ as to the conclusions to be drawn 
from it, and where the evidence is such, it is not 
error to take the issue from the jury.^^ Where it 
is manifest that no reasonable man engaged in a 
search for the truth, uninfluenced by improper 
motives or considerations, would accept or act on 
the evidence the jury should not be permitted to 
consider it,30 and if reasonable men on the evidence 
can reach a conclusion on an issue only by con¬ 
jecture, chance, or doubtful and unsatisfactory 
speculation, it is the duty of the trial court to with¬ 
draw the issue from the jury’s consideration.^! In 
other words, if after giving the evidence the most 
favorable interpretation in favor of the party 
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asserting the issue, an adverse conclusion must be 
reasonably reached, the court must rule on the is¬ 
sue as a matter of law, and must not permit the 
jury to speculate.82 

(e) Evidence Making Prima Facie Case 

The plaintiff In making hfs case must present evi¬ 
dence which, when considered In the light most favor¬ 
able to him, presents a prima facie right of recovery, and 
If he does so, the case should be submitted to the Jury. 

As a general rule plaintiff in making his case must 
present evidence which, when considered in the light 
most favorable to him, presents a prima fade right 
of recovery and, if plaintiff fails to make a 
■ prima facie case by his evidence, defendant is not 
required to offer any evidence but can stand on 
plaintiff’s failure in this respect and demand that 
the case be withdrawn from the jury.?^ Conversely, 
it is generally held that, where plaintiff makes a 
prima facie case, it should be submitted to the 
jury,35 even though the only evidence in support of 
the case is the party’s own testimony,3^ and even 
though he offers no evidence to contradict defend- 
ant.S7 It has further been held that, where plain- 


28. m. —^Mesce v. City of Chicago, 23 
K.E.2d 188, 301 IlLApp. 429. 

Beasonahle view of evidence 
Test of whether or not a question 
should be presented to jury is wheth¬ 
er or not jury could on any reason¬ 
able view of the evidence, rejecting 
all evidence and Inferences unfavor¬ 
able to plaintiff, find that plaintiff 
has established facts essential to his 
asserted cause of actlon.^Shellham- 
mer v. Lehigh Val. H. Co., 102 A.2d 
602, 14 K.J. 341, certiorari denied 74 
act. 852. 

29. Iowa.—Olson v. Wilson & Co., 
58 N.W.2d 881--Schneider v. Par¬ 
ish, 49 N.W.2d 535, 242 Iowa 1147. 

Mo.—^De Lay v. Ward, 262 S.W.2d 
628—^Brandt v. Thompson, 252 S. 
W.2d 339. 

Mont—Vonault v. O'Rourke, 33 P.2d 
535, 97 Mont 92. 

Ohio.—OECaezmarek v. Murphy, 70 N. 

E.2d 784, 78 Ohio App. 449. 

Pa.—^Hauser v. Conestoga Transp. 

Co., Com.Pl., 50 Lanc,Rev. 199. 
Tenn.—^Monday v. Mlllsaps, App., 264 
®.W.2d 6. 

64 C.J. p 330 notes 51-54. 

Question of law 

Where minds of all reasonable men 
of fair underst^dlng may reach the 
same conclusion on analyzing a par¬ 
ticular issue, such issue becomes a 
question of law and not of fact.— 
Econe v. Tenikat, 112 N.E.2d 735, 
850 IlLApp. 324. 

Existence of relationship 
Where evidence with respect to re¬ 
lationship under investigation is suf¬ 
ficient to establish existence of some 


relationship and is reasonably sus¬ 
ceptible of but a single Inference, 
question of what relationship is 
shown to exist is purely law question. 
—^]^rmont Creamery Co. of Lawton 
V. Carsten, 65 P.2d 757, 176 Okl. 692. 
Znoonsistent inferences 
Where plaintiff's evidence sets 
forth two sets of circumstances, each 
of which supports only one logical 
inference, and such inferences are 
wholly inconsistent, case should be 
withdrawn from jury.—Westgate Oil 
Co. V. McAbee, 74 P.2d 1160, 181 Okl. 
487. 

30. Miss.—^Truckers Exchange Bank 
V. Conroy, 199 So. 301, 190 Mias. 
242. 

31. N.H.—Dunham v. Stone, 71 A.2d 

412, 96 188. 

32. Ohio.—State v. Ross, 108 N.B. 
2d 77, 92 Ohio App. 29, appeal dis¬ 
missed 108 N.E.2d 282, 158 Ohio 
St. 248. 

33. Tex.—Oobb v. Texas & N. O. R. 
Co., Civ.App., 107 S.W.2d 670, er¬ 
ror dismissed. 

Demurrer to evidence see infra 5S 
226-236. 

Directed verdict see infra S5 249-266. 
Dismissal or nonsuit see infra S§ 238- 
248. 

Bealm of conjecture 
Where circumstances are insuffi¬ 
cient to remove case fjrom realm ofi 
.conjecture and place it within field 
of legitimate inferences from estab¬ 
lished facts, prima facie case for sub¬ 
mission to jury is not made out.— 
Sanders v. McMichael, 197 P.2d -280, 
200 OkL 501. 


34. Tex.—Cobb v. Texas & N. O. "R. 
Co., Civ.App., 107 S.W.2d 670, error 
dismissed. 

35. Idaho.—Carver v. Ketchum, 26 
P.2d 139, 53 Idaho 595. 

Minn.—Wojtowicz v. Belden, 1 N.W. 

2d 409, 211 Minn. 461. 

N.C.—^Price v. Whisnant, 62 S.E.2d 
66 , 282 N.C. 663—Bennett v. At¬ 
lantic Coast Line R. Co., 59 B.E.2d 
•598, 232 N.C. 144—Precythe v. At¬ 
lantic-Coast Line R. Co., 52 S.E.2d 
360, 230 N.C. 195—Lertz v. Hughes 
Bros., 181 N.E. 342, 208 N.C. 490. 
Pa.—^Bross v. Varner, 48 A.2d 880, 
159 Pa.Super. 495. 

Wash.—^McCoy v. Courtney, 172 P.2d 
596, 25 Wash.2d 956, 170 A.L.R. 
603. 

64 C.jr. p 320 note 18. 

“Prima facie case" generally see 
Evidence 9 1016. 

Sufficiency of evidence to make prima 
facie case as question for jury see 
supra subdivision a (2) of this 
section. 

Possible inconsistencies 

A prima facie case, established by 
plaintiff's evidence, was not destroy¬ 
ed by existence of possible inconsist¬ 
encies in testimony of plaintiff's wit¬ 
nesses.—^Behar v. Surface Transp. 
Corp. of New York, 87 N.Y.S.2d 755, 
265 App.Div. 106. 

30. Mo.—Cravens v. Hxmter, 87 Mo. 
App. 456. 

37. Mo.—State ex rel. Dyer v. Blair, 
178 S.W.2d 1020, 362 Mo. 584, con¬ 
formed to Dyer v. Kansas City Life 
Ins. Co., App., 188 S.W.2d 758. 

64 C.J. p 320 note 20. 
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tiff has made a prima facie case, it is beyond the 
power of the court to withdraw the case from the 
jury38 and that such case must be submitted to the 
jury even though there is evidence to the con- 
trary.^^ Although plaintiff makes out a prima facie 
case on undisputed evidence, some rebutting evi¬ 
dence alone carries the case to the jury>® 

It has been held, on the other hand, that plaintiff's 
prima facie case does not entitle him to go to the 
jury where such case is destroyed by defendant's 
undisputed^i or indisputable^^ evidence; nor is 
plaintiff entitled to go to the jury where there is 
a fatal admission or confession as against a de¬ 
murrer to the evidence or a motion to nonsuit.'^S 
So a case for the jury is not made out, notwith¬ 
standing evidence establishing a prima facie case for 
plaintiff, if evidence comes in voluntarily or in¬ 
voluntarily, while plaintiff is putting on his case, 
which is sufficient to divest plaintiff of a right to 
judgment^^ A prima facie case based solely on 
an inference or presumption does not preclude the 
withdrawal of the case from the jury after all the 


evidence has been submitted.^® While if the an¬ 
swer denies the petition, and plaintiff introduces 
oral evidence and defendant introduces no evidence, 
defendant is entitled to go to the jury,^® where the 
answer admits plaintiff's case and sets up a new 
defense and the evidence does not sustain it, the 
rule does not apply.^*^ 

(f) Evidence Supporting Verdict 

Where there Is any or some evidence which, with all 
the reasonable Inferences and intendments to be drawn 
therefrom, Is legally sufficient or fairly and reasonably 
tends to support a verdict for the plaintiff or the defend¬ 
ant, the trial court may or should submit the case or 
Issue to the Jury. 

It is generally the rule that where there is any 
or some evidence which, with all the reasonable 
inferences and intendments to be drawn therefrom, 
is legally sufficient or fairly and reasonably tends 
to support a ‘verdict for plaintiff or defendant, the 
trial court must submit the case or issue to the 
jury, and it will not be withheld or withdrawn from 
the jury.-^s Evidence sufficient to support a verdict 


38. Cal.—^Bosgui v. City of San Ber¬ 
nardino. 43 P.2d 647, 2 Cal.2d 747 
—Charleville v. Metropolitan Trust 
Co. of California, 29 P.2d 241, 136 
Cal.App. 349. 

Ga.—^Henry v. Nashville, C. & St. 
L. By.. 176 S.B. 906, 60 Ga.App. 
49. 

Mo.—State ex rel. Bowdon v. Allen, 
85 S.W.2d 63, 337 Mo. 260. 

64 C.J. p 320 note 22. 

39. U.S.—Anzano v. Metropolitan 
Life Ins. Co., D.C.N.J., 32 P.Supp. 
417, affirmed, C.C.A., Anzano v. 
Metropolitan Life Ins. Co. of New 
York. 118 P.2d 430. 

64 C.J. p 320 note 23. 

4U>. Tex.—^Teaman v. Galveston City 
Co., Civ.App., 190 S.W. 212. 

41. -B.C.—Gamer v. Western Union 
Telegraph Co., 69 S.B. 610, 87 S.C. 
316. 

64 C.J. p 320 note 24. 

42. S.C.—Garner v. Western Union 
Telegraph Co., supra. 

43. N.C.—Hutchins v. Taylor-Buick 
Co., 163 S.E. 397, 198 N.C. 777. 

44. Cal.—^In re Stark's Estate, 119 
P.2d 961, 48 Cal.App.2d 209. 

Proof of affirmative defense 
If defendant's affiirmatlve defense 
was proved by plaintifTs own evi¬ 
dence and stipulation, prima fade 
case made by plaintiff was thereby 
destroyed and there was nothing to 
submit to a Jury.—Terry v. Metro¬ 
politan Life Ins. Co., Mo.App., 206 
S.W.2d 724. 

45. Ill.—Paulsen v. Cochfield, 278 
IU.App. 696. 

46. Mo.—Noble V. Missouri Ins. Co., 


App., 204 S.W.2d 446—Gilkey v. 
Sovereign Camp of Woodmen of the 
World, App., 178 S.W. 875. 

47. Mo.—Gilkey v. Sovereign Camp 
of Woodmen of the World, supra 

48. U.S.—O'Hara v. General Motors 
Corp., D.C.Mich., 35 P.Supp. 319. 

Ajk.—^Missouri Pac. B. Co. v. Mc- 
Kamey, 171 S.W.2d 932, 206 Ark. 
907. 

Ga—Callaway v. Nicholas, 33 S.E. 
2d 523, 72 GaApp. 284. 

Ill.—Haas V. Hardman, 1 N.E.2d 668, 
284 I11.APP. 103. 

Ky.—Igo V. Smith, 138 S.W.2d 497, 
282 Ky. 336. 

Mo.—^Berry v. Kansas City Public 
Service Co.. 121 S.W.2d 826. 343 
Mo. 474. 

Neb.—^Armer v. Omaha & Council 
Bluffs St. By. Co.. 44 N.W.2d 640, 
163 Neb. 352. 

Okl.—Starmer v. Mid-West Chevro¬ 
let Corp.. 61 P.2d 786, 175 Okl. 160. 

K.I.—Salerno v. -Sheern, 3 A.2d 667, 
62 B.I. 121. 

Tenn.—American Trust & Banking 
Co. V. Parsons, 108 S.W.2d 187, 
21 Tenn.App. 202. 

Tex.—^Texas Bmp. Ins. Ass'n v. Fer¬ 
guson, Civ.App., 196 S.W. 2d 677— 
. Boling V. I>allas Bailway & Ter¬ 
minal Co., Civ.App., 175 S.W.2d 
292, error refused. 

Utah.—Nielson v. Hermansen, 166 P. 
2d 636, 109 Utah 180. 

Wash.—^Reusch v. Ford Motor Co., 
82 P.2d 656, 196 Wash. 213. 

Wis.—^Lutzenberger v. Milwaukee 
Elec. Railway & Light Co., 271 N. 
W. 409, 224 Wis. 44. 

64 C.J. p 320 notes 31, 32, p 321 notes 
38-56. 


Demurrer to evidence see infra 9S 

225-236. 

Directed verdict see infra S9 249- 

266. 

Dismissal or nonsuit see infra $6 

238-248. 

Test 

(1) A mere sdntllla of evidence- 
does not require submission of an. 
issue to Jury, but test is whether 
there is any evidence on which Jury 
can properly find a verdict for the 
party producing it on whom the onusr 
of proof is imposed.—Collins v.. 
Streitz, C.C.A.Ariz., 95 F.2d 430, cer¬ 
tiorari denied 69 S.Ct. 67, 306 U.S. 
608, 83 L.Ed. 387. 

(2) Whether issue should be sub¬ 
mitted to Jury depends on whether 
evidence regarded in most favorable 
light furnishes rational basis for 
verdict.—Cude v. Culberson, 209 S.. 
W.2d 606, 30 Tenn.App. 628. 

Question or Issue of fact 

(1) Where evidence, when con¬ 
strued most favorably to the person, 
on whom the onus of proof is im¬ 
posed, is such that reasonable and 
fair-minded men properly instructed 
on the law could find a verdict in 
his favor, (the question is not *'a ques¬ 
tion of law" but is a "question of 
fact" to be settled by the Jury.—^Bell 
V. Brown, 128 P.2d 817, 76 U.S.App. 
D.C. 6. 

(2) An issue of fact is raised if, 
discarding all adverse evidence, and 
giving credit to all evidence favorable • 
to plaintiff, and indulging every le¬ 
gitimate conclusion favorable to 
plaintiff which might have been 
drawn from facts proved, a Jury 
might have found in favor of plain-^ 
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may or should be submitted to the jury no matter 
what its weight^^ or character,50 and regardless of 
the extent it is apparently overborne or contra¬ 
dicted by other evidence.S^ On the other hand, 
where the evidence is not sufficient to support a 
verdict, the case should not be submitted to the 
jury, and the court may properly refuse to do so.52 
So where the evidence is such that mere con¬ 
jecture,53 surmise,54 or suspicion55 could induce 
the jury to find the verdict sought, the case should 
not be left to the jury. While there is authority 
that if the evidence admits of but one rational ver¬ 
dict the trial judge need not submit the case to the 
jury,56 the general rule is that the case is properly 
withdrawn from the jury only where the evidence 
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and all reasonable inferences therefrom are insuffi¬ 
cient to warrant a verdict®^ 

(g) Evidence Justif 3 ring Setting Aside of 
Verdict 

In some Jurisdictions, but not in others, the rule Is 
that when there Is evidence presenting an Issue under 
the pleadings, it must be submitted to the Jury, although 
the evidence Is such that the court would be compelled 
to set aside a verdict thus rendered. 

While in some jurisdictions the rule is that when 
there is evidence presenting an issue under the 
pleadings the trial court must submit it to the jury 
although the evidence is such that it would be com¬ 
pelled to set aside a verdict thus rendered, 58 in 


tiff.—on City Iron Works v. Ste¬ 
phens, Tex.Civ.App., 182 S.W.2d 370 
-^Ids V. Traylor, T6x.Civ.App., 180 
S.W.2d 611, error refused—^Maryland 
Casualty Co. v. Morua, Tex.Civ.App., 
180 S.W.2d 194—Crews v. Texas & P. 
Ry. Co., Tex.Civ.App., 149 S.W.2d 
1079, error dismissed. Judgment cor¬ 
rect—Southern States Transp. Co. v. 
Ford, Tex.Civ.App., 102 S.W.2d 281, 
error dismissed. 

Vo dement of disoretioiL 
In passing on sufficiency of evi¬ 
dence to take case to Jury, there is 
no element of discretion in the court 
and case must be submitted to Jury 
if there is evidence or reasonable in¬ 
ference therefrom to sustain verdict. 
—Graham v. Police & Firemen’s Ins. 
Ass’n, 116 P.2d 862, 10 Wash.2d 288. 
Substantial evidence 
,Ark.—Smith v. McBachin, 57 S.W.2d 
1048, 186 Ark. 1132. 

D.C.—^Baltimore & O. R. Co. v. Pos- 
tom, 177 F.2d 53, 86 U.S.App.D.C. 
207. 

■ 64 C.J. p 821 notes 67-62, p 322 notes 
63-67. 

-49. Ind.—Chicago & E. R. Co. v. 
Hammerick, 96 N.B. 649, 60 Ind. 
App. 426, rehearing denied 98 N.B. 
422. 

However sUglit 

WTiere there is any material evi- 

• dence however slight on which ver- 
' diet can be predicated, case must be 

submitted to Jury. 

Md.—Gohlinghorst v. Metropolitan 
Life Ins. Co., 8 A. 2d 919, 177 Md. 
167. 

'Tenn.—^Dillon v. Carter, 74 S.W.2d 
391, 18 Tenn.App. 176. 

.50. Ind.-^hicago & B. R. Co. v. 
Hammerick, 96 N.B. 649, 60 Ind. 
App. 425, rehearing denied 98 N.B. 
422. 

. 61. Ind.—Chicago & B. R. Co. v. 
Hammerick, supra. 

• Other statement of rule 

If plaintiff has introduced sufficient 
. evidence to support a verdict, case 
; should be submitted to Jury no mat¬ 


ter how strong the contradictory evi¬ 
dence may be.—^Niemann v. Zarsky, 
Tex.Civ.App., 233 S.W.2d 930. 

Further evidence 

PlaintilTs case is entitled to go 
to Jury if plaintiff’s testimony makes 
out a case sufficient to sustain ver¬ 
dict in his favor, even though plain¬ 
tiff iivtroduces further evidence 
through another witness which is 
conflicting on issue of defendant’s 
negligence.—Wa»*lich v. Miller, C.C.Al. 
Pa., 141 P.2d 168. 

52. U.S.—Gibson v. Southern Pac. 
Co., C.C.A.Tex., 67 F.2d 768, cer¬ 
tiorari denied Southern Pac. Co. v. 
Gibson, 64 S.Ct. 458, 291 U.S. 673, 
78 L.Ed. 1062. 

Cal.—^Hathaway v. Siskiyou Union 
High School List., 161 P.2d 861, 66 
Cal.App.2d 103—^Dieterle v. Yellow 
Cab Co., 93 P.2d 171, 34 Cal.App.2d 
97. 

loweu—Swift V. Petersen, 87 N.W.2d 
268, 240 Iowa 715. 

Md.—Garozynskl v. Daniel, 67 A.. 2d 
339, 190 Md. 1. 

Mont.—^Pankovich v. Little Horn 
State Bank, 66 P.2d 765, 104 Mont. 
394—Vonault v. O’Rourke, 33 P.2d 
535, 97 Mont. 92. 

Neb.—^Haynes v. Norfolk Bridge & 
Construction Co., 253 N.W. 344, 126 
Neb. 281. 

N.J.—^Holloway v. De Crescenzo, 73 
A.2d 205, 8 N.J.Super. 24. 

Okl.—Jones v. Hill, 146 P.2d 294, 
193 Okl. 658. 

Pa.—^Drasher v. Broyan, Com.Pl., 42 
Luz.Leg.Reg. 155. 

S.D.—^McNamee v. Graese, 246 N.W. 
924, 61 S.D. 46. 

Vt.—Widham v. Town of Brattleboro, 
166 A. 22, 106 Vt. 210, followed in 
166 A. 25, 106 Vt. 219. 

Wash.—^Petersen v. Department of 
Labor & Industries, 245 P.2d 1161, 
40 Wash.2d 635—^TJosevig v. But¬ 
ler, 38 P.2d 1022, 180 Wash. 161. 

64 C.J. p 318 notes 70-73. 

No evULenoe 

I (1) Where an issue is raised by 
pleadings but no testimony is adduced 


concerning it which would support a 
verdict in favor of the party having 
burden of proof, it is error to sub¬ 
mit such issue to Jury.—^Bentley v. 
Oldetyme Distillers, 289 N.W. 92, 
69 N.D. 687. 

(2) A challenge to sufficiency of 
evidence can be granted only when it 
can be held as a matter of law that 
there is no evidence, or reasonable 
inference from evidence, to sustain 
a verdict for the opposing party 
Moses V. Department of Labor and 
Industries, Wash., 268 P.2d 666. 

(3) Evidence which is not sufficient 
to support a verdict is in eye of law 
no evidence and should not be sub¬ 
mitted to Jury.—^In re Stein's Estate, 
21 N.T.S.2d 102, 174 Mlsc. 466. 

Least favorable testimony 

Defendant is not entitled to sub¬ 
mit issue to Jury, unless part of his 
testimony least favorable is of such 
character as will sustain verdict in 
his favor.—-Wheeler v. Fidelity & 
Deposit Co. of Maryland, C.C.A.Iowa, 

63 F.2d 562. 

53. U.S.—O’Hara v. General Motors 
Corp., D.C.Mich., 35 F.Supp. 319. 

Me.—Judkins v. Buckland, 98 A.2d 
638, 149 Me. 69. 

64 C.J. p 322 note 68. 

54. U.S.—Toledo, St L. 8b W. R. Co. 
V. Howe, Ohio, 191 F. 776, 112 C.C. 
A. 262. 

55. U.S.—Toledo, St L. & W. R. Co. 
V. Howe, supra. 

56. Me.—Witherly v. Bangor & A. 
R. Co., 168 A. 362, 131 Me. 4. 

57. U.S.—Gill V. Waterhouse, Wash., 
245 F. 76, 157 C.C.A. 371. 

64 C.J. p 322 notes 74, 76. 

58. Mass.—^Lubianez v. Metropolitan 
Life Ins. Co., 79 N.B.2d 876, 323 
Mass. 16—Salem Trust Co. v. 
Deery, 194 N.B. 307, 289 Mass. 431 
—Great Barrington Sav. Bank v. 
Day, 192 N.B. 533, 288 Mass. 181. 

Tex.—^Maryland Cas. Co. v. Morua, 
Civ.App., 180 S.W.2d 194, error 
refused. 

64 C.J. p 322 notes 77, 78. 
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may or should be submitted to the jury no matter 
what its weight^^ or character,50 and regardless of 
the extent it is apparently overborne or contra¬ 
dicted by other evidence.®^ On the other hand, 
where the evidence is not sufficient to support a 
verdict, the case should not be submitted to the 
jury, and the court may properly refuse to do so.52 
So where the evidence is such that mere con- 
jecture,53 surmise,®^ or suspicions^ could induce 
the jury to find the verdict sought, the case should 
not be left to the jury. While there is authority 
that if the evidence admits of but one rational ver¬ 
dict the trial judge need not submit the case to the 
jury,5® the general rule is that the case is properly 
withdrawn from the jury only where the evidence 

tilf.—Oil City Iron Works v. Ste¬ 
phens, Tex.Giv.App., 182 S.W.2d 370 
—Olds V. Traylor, Tex.Civ.App., 180 
S.W.2d 611, error refused—^Maryland 
Casualty Co. v. Morua, Tex.Civ.App., 

180 S.W.2d 194—Crews v. Texas & P. 

Ry. Co., Tex.Civ.App., 149 S.W.2d 
1079, error dismissed, judgment cor¬ 
rect—Southern States Transp. Co. v. 

Ford, Tex.Civ.App., 
error dismissed. 

No ^emeiLt of dlsoxetloiL 

In passing on sufficiency of evi¬ 
dence to take case to jury, there is 
no element of discretion in the court 
and case must be submitted to jury 
if there is evidence or reasonable in¬ 
ference therefrom to sustain verdict 
—Graham v. Police & Firemen's Ins. 

Ass'n, 116 P.2d 362, 10 Wash.2d 288. 

’Substantial evidence 
.Ark.—Smith v. McEachln, 67 S.W.2d 
1043, 186 Ark. 1132. 

D.C.—Baltimore & O. R. Co. v. Pos- 
tom, 177 F.2d 63, 86 U.S.App.D.C. 

207. 

64 C.J. P 321 notes 67-62, p 822 notes 
63-67. 

-49, Ind.—Chicago & E3. R. Co. v. 

Hammerick, 96 N.E. 649, 60 Ind. 

App. 426, rehearing denied 98 N.B. 

422. 

However slight 

Where there is any material evi- 

• dence however slight on which ver- 
. diet can be predicated, case must be 

submitted to jury. 

Md.—Gohlinghorst v. Metropolitan 
Life Ins. Co., 8 A.2d 919, 177 Md. 

167. 

'Tenn.—Dillon v. Carter, 74 S.W.2d 
391, 18 Tenn.App. 176. 

.50, Ind.—Chicago & B. R. Co. v. 

Hammerick, 96 N.B. 649, 60 Ind. 

App. 426, rehearing denied 98 N.E. 

422. 

. 51. Ind.—Chicago & B. R. Co. v. 

Hammerick, supra. 

• Other statement of rule 

If plaintiff has introduced sufficient 
. evidence to support a verdict, case 
i should be submitted to jury no mat- 


and all reasonable inferences therefrom are insuffi¬ 
cient to warrant a verdict.57 

(g) Evidence Justifying Setting Aside of 
Verdict 

In some jurisdictions, but not in others, the rule Is 
that when there is evidence presenting an Issue under 
the pleadings, It must be submitted to the Jury, although 
the evidence Is such that the court would be compelled 
to set aside a verdict thus rendered. 

While in some jurisdictions the rule is that when 
there is evidence presenting an issue under the 
pleadings the trial court must submit it to the jury 
although the evidence is such that it would be com¬ 
pelled to set aside a verdict thus rendered,58 in 

concerning It which would support a 
verdict in favor of the party having 
burden of proof, it is error to sub¬ 
mit sudbi issue to jury.—^Bentley v. 
Oldetyme Distillers, 289 N.W. 92, 
69 N.D. 687. 

(2) A challenge to sufficiency of 
evidence can be granted only when it 
can be held as a matter of law that 
there is no evidence, or reasonable 
inference from evidence, to sustain 
a verdict for the opposing party.— 
Moses V. Department of Labor and 
Industries, Wash., 268 P.2d 665. 

(3) Evidence which is not sufficient 
to support a verdict is in eye of law 
no evidence and should not be sub¬ 
mitted to jury.—^In re Stein's Estate, 
21 N.T.S.2d 102, 174 Misc. 466. 

Ibeast favorable testlmoiiy 

Defendant is not entitled to sub¬ 
mit issue to jury, unless part of his 
testimony least favorable is of such 
character as will sustain verdict in 
his favor.—Wheeler v. Fidelity & 
Deposit Co. of Maryland, C.C.A.Iow€l, 

63 F.2d 662. 

53. U.S.—O'Hara v. General Motors 
Corp., D.CMich., 86 F.Supp. 319. 

Me.—Judkins v. Buckland, 98 A. 2d 
688, 149 Me. 69. 

64 C.J. p 322 note 68. 

54 . U.S.—Toledo, St. L. & W. R. Co. 
V. Howe, Ohio, 191 F. 776, 112 C.C. 
A. 262. 

56. U.S.—Toledo, St. L. & W. R. Co. 
V. Howe, supra. 

56. Me.—Witherly v. Bangor & A. 
R. Co., 168 A. 862, 131 Me. 4. 

57. U.S.—Gill V. Waterhouse, Wash., 
245 F. 76, 157 C.C.A. 371. 

64 C.J. p 322 notes 74, 75. 

58. Mass.—Lubianez v. Metropolitan 
Life Ins. Co., 79 N.E.2d 876, 823 
Mass. 16—Salem Trust Co. v. 
Deery, 194 N.E. 807, 289 Mass. 431 
—Great Barrington Sav. Bank v. 
Day, 192 N.E. 633, 288 Mass. 181. 

Tex.—^Maryland Cas. Co. v. Morua, 
Civ.App., 180 S.W.2d 194, error 
refused. 

64 C.J. p 322 notes 77, 78. 
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ter how strong the contradictory evi¬ 
dence may be.—^Niemann v. Zarsky, 
Tex.Clv.App., 233 S.W.2d 930. 

Further evidence 

Plaintiff's case is entitled to go 
to jury if plaintiff’s testimony makes 
out a case sufficient to sustain ver¬ 
dict in his favor, even though plain¬ 
tiff introduces further evidence 
through another witness which is 
conflicting on issue of defendant's 
negligence.—Wai^llch v. Miller, C.C.A. 
Pa., 141 P.2d 168. 

52. U.S.—Gibson v. Southern Pac. 
Co., C.C.A.Tex., 67 P.2d 758, cer¬ 
tiorari denied Southern Pac. Co, v, 
Gibson, 64 S.Ct. 458. 291 U.S. 673, 
78 L.Ed. 1062. 

Cal.—^Bta,thaway v. Siskiyou Union 
High School Dist., 161 P.2d 861, 66 
Cal.App.2d 103—Dieterle v. Yellow 
Cab Co., 93 P.2d 171, 34 Cal.App.2d 
97. 

Iowa.—Swift V. Petersen, 37 N.W.2d 
258, 240 Iowa 716. 

Md.—^arozynski v. Daniel, 67 A. 2d 
339, 190 Md. 1. 

Mont—^Pankovich v. Little Horn 
State Bank, 66 P.2d 766, 104 Mont. 
394—Vonault v. O'Rourke, 83 P.2d 
636, 97 Mont 92. 

Neb.—^Haynes v. Norfolk Bridge & 
Construction Co., 263 N.W. 344, 126 
Neb. 281. 

N.J.—Holloway v. De Crescenzo, 73 
A.2d 205, 8 N.J.Super. 24. 

Okl.—Jones v. HUl, 146 P.2d 294, 
193 Okl. 663. 

Pa.—^Drasher v. Broyan, Com.Pl., 42 
Luz.Leg.Reg. 165. 

S.D.—^McNamee v. Graese, 245 N.W. 
924, 61 S.D. 46. 

Vt.—Widham v. Town of Brattleboro, 
166 A. 22, 106 Vt 210, followed in 
166 A. 26, 106 Vt 219. 

Wash.—^Petersen v. Department of 
Labor & Industries, 246 P.2d 1161, 
40 Wash.2d 635—^Tjosevig v. But¬ 
ler, 38 P.2d 1022, 180 Wash. 151. 

64 C.J. p 318 notes 70-73. 

No evideiLoe 

(1) Where an issue is raised by 
pleadings but no testimony is adduced 
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Other jurisdictions the rule is that where the evi¬ 
dence is such that the court would be required to 
set aside the verdict the trial court should not sub¬ 
mit the case to the jury.63 

(3) Evidence Supporting Part of Issues 

In order to entitle the plaintiff to have his case sub¬ 
mitted to the Jury it is not necessary that he produce 
evidence In support of all his allegations, and It is 
sufficient If the evidence tends to support allegations 
sufficient to constitute a cause of action. 

While, if no evidence is offered in support of a 
count of the declaration, it cannot be submitted to 
the jury,®® in order to entitle plaintiff to have his 
case submitted it is not necessary that he produce 
evidence in support of all his allegations,and it is 
sufficient if the evidence tends to support allega¬ 
tions sufficient to constitute a cause of action.®^ 
Where there is evidence which, if true, would estab¬ 
lish one of several good defenses pleaded, the trial 
court should submit such issue to the jury.®® 


88 C. J. S. 

(4) Evidence Supporting Cause against One 
or More Coparties 

In an action against two defendants, where a prlma 
fade case has been made against at least one defend¬ 
ant, the court may not properly take the case from the 
Jury. 

In consolidated actions against two defendants, 
where a prima facie case has been made against at 
least one defendant, the court may not properly take 
the case from the jury.®^ Under some statutes, 
where in an action against joint defendants the evi¬ 
dence sustains the case against one or more of such 
defendants, the trial court may submit the case to 
the jury.®® Accordingly, where it is so provided 
by the statute, in an action where it is pleaded that 
two or more defendants are jointly liable for a 
specified cause of action, and the evidence does not 
justify a recovery against some of them, the trial 
judge need not ffismiss the suit as to all, but may 
submit to the jury the question of fact which, if 
any, of them is liable, or he. may dismiss the suit 
as to some and proceed against others,®® but such 
statute applies only where joint liability is plead- 


Demurrer to evidence see infra §'§ 
225-236. 

Directed verdict see Infra §§ 249-265. 
Dismissal or nonsuit see infra 9S 
238-243. 

WeaAc and unsatlsfaotoxy evldenoe 
The trial court should submit to 
jury Issue on which plaintiffs posi¬ 
tive testimony is not so unreasonable 
as to warrant its rejection by court, 
even if its improbability and testi¬ 
mony as to plaintiffs contradictory 
accounts render evidence for him so 
weaJc and unsatisfactory that jury 
would not believe it and court would 
set aside - verdict for plaintiff.— 
Heatherly v. Southern By. Co., C.C.A. 
Qa., 106 F.2d 894. 

Affirmative probative evidenoe suf¬ 
ficient to raise a srenuine Issue as 
to a material fact to go to a jury does 
not have to be sufficient to support 
the jury’s verdict thereon.—Oovier v. 
Gunnels, Tez.Civ.App., 246 S^W.2d 
839. 

59 . U.S.—Grinnell Co. v. Miller, C.C. 
A.N.J., 160 F.2d S46—Detroit Fire 
& Marine Ins. Co. v. Oklahoma Ter^ 
minal Elevator Co., C.C.A.Okl., 64 
F.2d 671. 

Ky.—Tye v. Tye, 229 S.W.2d 973, 
812 Ky. 812—Bridge Transit Co. v. 
Deseuer, 200 S.W.2d 942, 304 Ky. 
403. 

64 C.J. p 322 note 80. 

50. Del.—^Pleasanton v. Kronemeier, 
97 A. 11, 28 Del. 81. 

Demurrer to evidence see infra SS 
225-236. 

Directed verdict see infra SS 249-265. 
Dismissal or nonsuit see infra SS 
24$. 


61. Mo.—Carter v. Casey, App., 163 
S.W.2d 744—^Plummer v. Ford, 
App., 208 S.W. 489. 

Other statements of rale 

(1) A party may plead much and 
prove less and yet be entitled to go 
to jury on issues established by his 
proof.—Watson v. Bailey, 132 S.W. 
2d 63, 279 Ky. 671. 

(2) Omission to prove fact in con¬ 
nection with one aspect for relief 
is not fatal where elements of other 
aspect, as alleged, are proved.—City 
of Tuscaloosa v. Fair, 167 So. 276, 
232 Ala. 129. 

62. Mo.—Carter v. Casey, App., 163 
S.W. 2d 744—^Plummer v. FOrd, 
App., 208 S.W. 489. 

DacisioiL for Jury 

Where the circumstances are such 
as to indicate a fair and reasonable 
doubt whether action should be on 
an express contract for services ren¬ 
dered or on quantum meruit, and 
plaintiff separately pleads both an ex¬ 
press agreement to compensate and 
a common count, plaintiff is entitled 
to introduce evidence on both causes 
of action, and the decision as to 
which of them is sustained is a mat¬ 
ter for the jury.—Leonl v. Delany, 
188 P.2d 765, 83 Cal.App.2d 303, re¬ 
hearing denied 189 P.2d 617, 83 Cal. 
App.2d 803. 

False imprlsoament and malicious 
prosecution 

Where plaintiff sues for both false 
imprisonment and malicious prosecu¬ 
tion, he is entitled to go to the jury 
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on proof of either count.—Jones v. 
Perry, 219 N.T.S. 296, 128 Misc. 263. 
inoonsistency in theories 

Plaintiff was entitled to go to the 
jury on any cause of action sufficient¬ 
ly stated in complaint and supported 
by evidence, notwithstanding incon¬ 
sistencies in theories of recovery 
presented.—Atkinson v. Atkinson, 38 
S.E.2d 666, 225 N.O. 120. 

63. Mo.—Johnson v. Graysoxi, 130 S. 
W. 673, 230 Mo. 380. 

64 C.J. p 322 note 86. 

64. Tex.—Castillo v. Canavatl, Civ. 
App., 162 S.W.2d 786, error refused. 

Demurrer to evidence see infra (5 
225-236. 

Directed verdict see infra §§ 249- 
266. 

Dismissal or nonsuit see infra {$ 
238-248. 

Allegations denied by one defendant 
Where plaintiff’s allegations of neg¬ 
ligence and of injury were denied by 
one of defendants, that defendant waa 
entitled to have jury pass on credi¬ 
bility of plaintiff’s evidence, and: 
plaintiff was concluded by Jury’s find¬ 
ing against him as to that defend¬ 
ant.—Stubblefield v. Federal Reserve 
Bank of St. Louis, 204 S.W.2d 71$,. 
866 Mo. 1018. 

65. Mass.—Zllli V. Rome, 134 N.EL 
622. 240 Mass. 368. 

64 O.J. p 322 note 31. 

66 . Pa.—Mitchell v. Ellmaker, 4 A. 
2d 692, 134 Pa.Super. 683—Arndt 
V. Brockhausen, 191 A. 862, 126 Pa^ 
Super. 269. 

64 O.J, p 322 note 81 [bj. 
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Plaintiff may not go to the jury on conflicting 
theories of fact, one version for one defendant and 
an opposite theory for another, thereby recovering 
against both.®® 

(5) Impossible or Improbable Evidence 

Evidence which la inherently impossible or In con¬ 
flict with Indisputable physical facts or laws of nature 
Is not sufficient to take the case to the Jury, but evi¬ 
dence will not be withdrawn from the Jury as in con¬ 
flict with the physical facts where the credibility of wit¬ 
nesses is involved or where there are possible variables 
or doubtful estimates or where objects are not placed 
with certainty. Different degrees of probability are for 
the Jury to determine. 


TRIAL § 208 

As a general rtile, evidence which is inherently 
impossible®® or in conflict with indisputable physical 
facts or laws of nature*^® is not sufficient to take 
the case to the jury, and in case of such inherently 
impossible evidence, the trial court has the duty of 
taking the case from the jury.^l However, it re¬ 
quires an extraordinary case to authorize a court 
to regard sworn testimony as manifestly impossible, 
and the court should not indulge in arbitrary deduc¬ 
tions from physical law and facts except when they 
appear so clear and irrefutable that no room is left 
for any other conclusion by reasonable minds.'^® 


67. Pa.—^McCartney v. Hyman, 4 A. 
2d 581, 134 Pa.Super. 524. 

68. Mo.—^Burr v. Singh, 243 S.W.2d 
295, 352 Ho. 692—^Hemminghaus 

V. Ferguson, 215 S.W.2d 481, 358 
Mo. 476. 

69. U.S.—Kansas City Public Serv¬ 
ice Co. V. Shephard, C.A.Kan., 184 
F.2d 945—Cihicago, M.. fit. P. & 
P. R. R. Co. V. Linehan, C.C.A. 
Minn., 66 F.2d 373. 

Ky.—Couch’s Adm*r v. Black, 190 S. 

W. 2d 681, 301 Ky. 24—Coney Island 
Co. V. Brown, 162 S.W.2d 785, 290 
Ky. 750—Louisville &. N. R. Co. v. 
Kerrick, 199 S.W. 44. 178 Ky. 486. 

Me.—Michaud v. Taylor, 27 A.2d 820, 
139 Me. 124. 

OommoiL sense or expearienoe 

Where evidence is so opposed to 
common sense or common experi¬ 
ence that reasonable minds cannot 
entertain different opinions about it, 
evidence should be withdrawn from 
Jury.—^Hauser v. Public Service Co. 
of Indiana, 111 S.W.2d 657, 271 Ky. 
206. 

Me ch an loal impossibiUty 
Conclusive proof of a mechanical 
impossibility that accident could have 
happened in manner testified to by 
plaintiff’s witnesses warrants taking 
case from the Jury.—Senft v. Bd 
Schuster & Co., 27 N.W.2d 464, 250 
Wls. 406, followed in 27 N.W.2d 467, 
250 Wis. 412. 

Walglit of testimony 
Rule that weight of testimony is 
question exclusively for Jury or trial 
court is inapplicable where testi¬ 
mony is in light of circumstances 
Inherently improbabla—Jeannerette 
V. Taylor, 38 P.2d 831, 2 Cal.App.2d 
568. 

70. U.B.—Kansas City Public Serv¬ 
ice Co. V. Shephard, C.A.Kan., 184 
F.2d 945—^Mast v. Illinois Cent. R. 
Co., D.C.Iowa, 79 F.Supp. 149, af¬ 
firmed, C.A., 176 F.2d 157—^Robison 
v. Northern Pac. Ry. Co., D.C. 
Wash., 49 F.Supp. 632, reversed 
on other grounds, C.C.A., North¬ 
ern Pac. R. Co. V. Robison, 143 F. 
2d 352, certiorari denied 65 SsCt. 
310. 323 IT.S. 788, 89 L.Bd. 629. 


Ark.—A. A. Electric Co. v. Ray, 149 
S.W.2d 38, 202 Ark. 85. 

Conn.—Wadlund v. City of Hartford, 
91 A.2d 10, 139 Conn. 169. 

Ky.—Coney Island Co. v. Brown, 162 
S.W.2d 785, 290 Ky. 750—Hauser 

V. Public Service Co. of Indiana, 
111 S.W.2d 657, 271 Ky. 206. 

Mo.—^Laughlin v. Boatmen’s Nat. 
Bank of St. Louis, 163 S.W.2d 761 
—^Rose V. Thompson, 141 S.W. 2d 
824, 346 Mo. 895—^Ingram v. Great 
Lakes* Pipe Line Co., App., 153 S. 

W. 2d 547—^Person v. City of Inde¬ 
pendence, App., 114 S.W.2a 175— 
Jones V. Chicago, B. & Q. R. Co., 
App., 100 S.W.2d 617, reversed on 
other grounds 125 S.W.2d 5, 343 
Mo. 1104. 

Neb.—Roberts v. Carlson, 8 N.W.2d 
175, 142 Neb. 851. 

N.H.—^Moulton v. Nesmith, 46 A. 2d 
133, 94 N.H. 23—^Brown v. Mailhot, 
196 A. 764, 89 N.H. 240. 

N.C.—^Tysinger v. Coble Dairy Prod¬ 
ucts, 36 S.B.2d 246, 225 N.C. 717. 
Pa.—^Todd V. Pickel, Com.Pl., 49 Lane. 
Rev 139. 

Va—Millard v. Cohen, 46 S.B.2d 2, 
187 Va 44. 

Wash.—Morris v. Chicago, M., St. P. 
& P. R. Co.. 97 P.2d 119, 1 Wash. 
2d 587, opinion adhered to 100 P. 
2d 19, 1 Wash.2d 587. 

Wis.—Duame v. Feltus, 283 N.W. 
299, 229 Wis. 655—Covnot v. day- 
ton, 277 N.W. 122, 227 Wis. 144. 

64 C.J. p 322 notes 87. 88. 

Testimony is ^aneredlble’’ when it 
is so in confiict with the uniform 
course of nature or with fully es¬ 
tablished physical facts that no ree^ 
sonably intelligent man coiild give it 
credence.—Czerniakowskl v. Nation¬ 
al Ice & Coal Co., 81 N.W.2d 156, 252 
Wis. 112. 

Xa rejeoting evidenoe as contrary 
to physical facts and laws, court does 
not ’’weigh” evidence in Judicial sense 
of that term.—Hardin v. Illinois 
Cent R. Co., 70 S.W.2d 1075, 334 Mo. 
1169, certiorari denied Illinois Cent 
R. Co. V. Hardin, 55 S.Ct 86, 293 
U.S. 574, 79 L.Bd. 672. 

Vaariaaoe with physical laws 
Court may refuse to submit case 
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to Jury as Involving impossible situ¬ 
ation only where evidence is utterly 
at variance with well-established and 
universally recognized physical laws. 
—^Kroger Grocery & Baking Co. v. 
Schneider, 60 S.W.2d 594, 249 Ky. 
261. 

Effect of oral statements 
Where physical facts show that 
plaintiff’s testimony is absolutely un¬ 
true or so inherently improbable that 
no reasonable person can accept it 
as true or possible, case should be 
taken from Jury, notwithstanding oral 
statements tending to show right of 
action.—Oliver v. Union Transfer Co., 
71 S.W.2d 478, 17 Tentt.App. 694. 
Dedsloiial law 

The “incontrovertible physical 
fact” rule, sometimes referred to as 
a rule of evidence, is in reality a 
decisional law which affects the sub¬ 
stantive rights of the parties and con¬ 
sists of the application of the prin¬ 
ciple of contributory negligence on 
facts so well and incontrovertibly es¬ 
tablished by record that trial court 
must direct a verdict for defendant. 
—Bastlan v. Baltimore 4b O. R. Co., 
C.C.A.Pa., 144 F.2d 120. 

71. Ut^.—Dailey v. Mid-Western 
Dairy Products Co., 15 P.2d 309, 80 
Utah 331. 

72. Colo.—Denver Tramway Corp. v. 
Perisho, 97 P.2d 422, 105 Colo. 280. 

Mo,—Steffen v. Ritter, 214 S.W.2d 
28—Davis v. F, M. Stamper Co., 
148 S.W.2d 765, 347 Mo. 761— 
Bloecher v. Duerbeck, 92 S.W.2d 
681, 338 Mo. ‘535——Parrent v. Mo¬ 
bile & O. R. Co., 70 S.W.2d 1068, 334 
Mo. 1202—^Neely v. Freeze, 225 S. 
W.2d 144, 240 Mo.App. 1001—Gold¬ 
en V. Onerem, App., 123 S.W.2d 617. 
Tenn.—^Municipal Paving & Const. 
Co. V. Hunt, 123 S.W.2d 843, 22 
TennA^pp. 380. 

The palpable imtmithfiiliLess of 
plaintiff’s testimony requiring trial 
court to take case from Jury under 
“physical facts rule” must be so in¬ 
herent that it contradicts itself, or 
is irreconcilable with facts of which 
court takes Judicial knowledge, or is 
obviOTisly inconsistent with undis¬ 
puted physical facta.—DuUng v. Bur- 
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In other words, the rule that a verdict in favor 
of a claimant cannot be based on an alleged factual 
situation opposed by incontrovertible physical facts 
applies only to clear cases, and unless the evidence 
stands definitely opposed to incontrovertible physi¬ 
cal facts, human experience, or the law of nature, 
the case must be submitted to the jury.'^^ 

Physical facts may not be accepted as a matter 
of law or as ground for refusal to submit a case 
to a jury as against the testimony of witnesses on 
a controverted fact question, unless they are de¬ 
monstrable to a degree that reasonable minds can¬ 
not disagree concerning their existence, and unless 
the results flowing therefrom are demonstrable to 
the same degree agreeable to the known and im¬ 
mutable laws of physics, mechanics, or mathe¬ 
matics.'^^ If such physical facts fall short of this 
test, they are then to be considered by the jury 
along with all other facts and circumstances 
proved.*^® The physical facts not only must be 


.obviously inconsistent with, or contradictory of,, 
the testimony, but must be also undisputed,and 
where there is a reasonable dispute as to the per¬ 
tinent physical facts, the conclusions to be drawa 
therefrom are for the jury.'^'^ So the “physical 
. facts rule** requiring the court to take the case 
from the jury where physical facts disprove a par- 
ty*s testimony cannot be applied where it is neces¬ 
sary to make estimates or measurements, or to 
start with an assumption of the existence of a 
fact 8 estimates and positions based on oral testi¬ 
mony which is susceptible of various constructions, ’ 
or about which there is conflicting testimony, can¬ 
not be held to be absolute, uncontradicted, con¬ 
trolling physical facts which the jury must accept 
as true.'^^ As otherwise expressed, evidence will 
not be withdrawn from the jury as in conflict with 
the physical facts where the credibility of witnesses 
is involved,^® or where there are possible variables 
or doubtful estimates or where objects are not 


nett, 124 S.W.2d 294, 22 Tenn.App. 
622. 

XnlieireiLt Improltiatilllty 
Before evidence can be disregrard- 
ed as inherently improbable, there 
must exist a physical Impossibility 
of evidence being true or its falsity 
must be apparent without any re¬ 
sort to inference or deduction.—Col¬ 
lier V. Los Angeles Ry. Co., 140 P.2d 
206, 60 Cal.App.2d 169. 

73. U.S.—Bastian v. Baltimore & O. 
R. Co., C.C.A.Pa., 144 F.2d 120— 
Vale V. Indiana County Theaters 
Co., C.C.A.Pa., 120 P.2d 495—Van 
House V. Acorn Steel Co., D.C.Pa., 
58 F.Supp. 990, affirmed, O.C.A., 
144 F.2d 204. 

Where a court cannot- say as a mat¬ 
ter of law that the testimony of a 
witness Is contrary to scientific prin¬ 
ciples, the law of nature, or the 
physical facts, the question whether 
such testimony does so conflict is one 
of fact for the Jury.—Conner v. 
Jones, 59 N.E.2d 677, 115 Ind.App. 
660, rehearing denied 60 H.E.2d 634, 
115 Ind.App. 660. 

Tire marks on highway are not un¬ 
controverted facts, but are circum¬ 
stantial evidence to be weighed and 
considered by Jury along with other 
evidence in ^e case-involving a col¬ 
lision.—^Howerter v. Olson, 19 N.W.2d 
846, 145 Neb. 507. 

74. N^.—Shiers v. Cowgill, 69 N.W. 
2d 407, 167 Neb. 266—Danner v. 
Walters, 48 N.W.2d 635, 164 Neb. 
506—^Bueger v. Hawks, 36 N.W.2d 
286, 160 Neb. 834—^Pwuiks v. Jir- 
don, 14 N.W.2d 372, 144 Neb. 698— 
Jones V. Union Pac. R. Co., 2 N.W. 
2d 624, 141 Neb. 112, rehearing de¬ 
nied 4 N.W.2d 876, 141 Neb. 112. 


76. Neb.—Shiers v. Cowgill, 69 N. 
W.2d 407, 157 Neb. 266-^nes v. 
Union Pac. R. Co., 2 N.W.2d 624, 
141 Neb. 112, rehearing denied 4 N. 
W.2d 876, 141 Neb. 112. 

Two views of matter 
The court may properly reject evi¬ 
dence which is contrary to physical 
facts or to known physical laws or 
which is result of evident mistake or 
when the evidence itself or other 
established facts disclose its infirm¬ 
ity, but as long as reasonable minds 
may fairly and honestly have two 
views of the matter, from all facts 
adduced by plaintiff, it is for Jury to 
weigh and determine evidence.—^Per¬ 
son V. City of Independence, Mo.App., 
114 S.W.2d 176. 

IflCaiuicx and cause of accident 
When courts cannot say that it was 
physically impossible or inconceiva¬ 
ble that accident happened in man¬ 
ner testified to, courts will leave 
manner and cause of accident to Jury. 
—^Toung V. Kansas City Public Serv¬ 
ice Co., 185 P.2d 551, 156 Kan. 624. 

76. Tenn.—Municipal Paving & Con¬ 
struction Co. V. Hunt, 123 BbW.2d 
843, 22 Tenn.App. 380. 

77. Neb.—Danner v. Walters, 48 N. 
W.2d 636, 164 Neb. 606—Rueger v. 
Hawks, 36 N,W.2d 236, 160 Neb. 834 
-Moore v. Krejei, 297 N.W. 913, 
139 Neb. 562. 

Tenn.—^Municipal Paving & Construc¬ 
tion Co. v. Hunt, 123 S.W.2d 843, 
22.Tenn.App. 380. 

Va.—^Mauser v. Hebb, 48 S.E.2d 267, 
187 Va. 876. 

78. Pa.—^Bprlght v- Graham, Com. 
PI., 42 Berks Co. 242. 

Tenn.—^Dullng v. Burnett, 124 S.W. 
2d 294, 22 Tenn.App. 622. 
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Mathematical calculations 
While mathematical calculations, 
properly based, are conclusive, where 
they are drawn from mere estimates 
of time and distance, they cannot be 
utilized to turn a question of fact 
into one of law for. the court.—^De- 
Rossett V. Malone, 289 S.W.2d 366,. 
84 Tenn.App. 451. 

79. Mo.—Young v. Missouri-Kansas- 
Texas R. Co., 100 S.W.2d 929. 

Pa.—^Todd V. Pickel, Com.Pl., 49* 
Lanc.Rev. 139. 

80. Tenn.—Southern Ry. Co. v. Hut¬ 
son, 91 S.W.2d 290, 170 Tenn. 6— 
Municipal Paving & Construction 
Co. V. Hunt, 123 S.W.2d 843, 22* 
Tenn.App. 380. 

ImprobabiUtar of plaintilPs testl-. 
mony which Justifies rejection under 
rule requiring trial court to take case 
from Jury where physical facts dis¬ 
prove plaintiff’s testimony may not 
be predicated on either mere numeri¬ 
cal preponderance or comparative 
credibility of witnesses.—Southern 
Ry. Co. V. Hutson, 91 S.W.2d 290, 
170 Tenn. 5—^Municipal Paving & 
Construction Co, v. Hunt, 123 S.W.2d 
843, 22 Tenn.App. 380. 

TJn.oon.tvadlctdd testimony 
In action against railroad for death 
of passenger killed in wreck, where 
the physical facts relied on by rail¬ 
road as showing that wreck was due 
to sabotage were facts which were 
testified to by witnesses who were 
uncontradicted, the “incontroveitible 
physical facts” rule was inapplicable, 
since credibility of such witnesses 
was for Jury.—MacDonald v. Penn¬ 
sylvania R. Co., 36 A.2d 492, 348 Pa. 
568. 
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placed with certainty.81 In accordance with the 
foregoing rules, particular evidence has been held 
for the jury as against the contention of conflict 
with physical facts requiring the court to determine 
the question as a matter of law.82 

While it is not within the jur 3 r’s province to re¬ 
solve impossibilities, they have the power to decide 
probabilities or improbabilities.*3 other words 
the different degrees of probability are for the 


TRIAL § 208 

jury to determine,*^ and the trial judge is not au¬ 
thorized to determine the probabilities of the evi- 
dence.*5 Proof is sufficient for the jury if it is 
reasonably probable,** but it has been held that an 
improbable conclusion supported by evidence is also 
for the jury,**^ and not for the trial court.** The 
value of evidence, although improbable, is for the 
jury,** and the trial court cannot take a case from 
the jury on the ground that the facts testified to are 
highly improbable, but can only do so where they 


81. U.S.—Tarbet v. Thorp, C.C.A. 
Pa., 117 F.2d 49^. 

Pa.—Mull V. Bothwell, 12 A.2d 561. 
888 Pa. 238. 

82. U.®.—Croker v. Central Vt. Ry., 
C.A.Vt.. 172 P.2d 824—Van House 

V. Acorn Steel Co., C.C.A.Pa., 144 
F.2d 204—Tarbet v. Thorp, C.C.A. 
Pa., 117 F.2d 495—Booth v. Gilbert, 
C.C.A.MO., 79 F.2d 790. 

Ark.—^Britt Trucking: Co. v. Ring- 
gold, 192 S.W.2d 582, 209 Ark. 769 
—Ocker v. Nix, 155 S.W.2d 68. 202 
Ark. 1064. 

Cal.—Dawson v. Boyd, 143 P.2d 373, 
•61 Cal.App.2d 471—Collier v. Los 
Angeles Ry. Co., 140 P.2d 206, 60 
Cal.App.2d 169—Silva v. Market St. 
Ry. Co., 128 P.2d 904, 50 Cal.App. 
2d 796. 

D.C.—^Lewis V. Shiflers, Mun.App., 67 
A.2d 269. 

Iowa.—^Marr v. Olson, 40 N.W.2d 475, 
241 Iowa 208—^Thordson v. Mc- 
Kelghan, 16 N.W.2d 607, 285 Iowa 
409. 

Kan.—Gulllvan v. Johnston, 190 P. 

2d 417, 164 Kan. 386. 

Ky.—Webb v. Adams, 194 S.W.2d 
515, 802 Ky. 335—Johnson v. Hop¬ 
kins, 180 S.W.2d 287, 297 Ky. 406— 
Catlett V. Robertson, 178 S.W.2d 
943, 297 Ky. 356—^Louisville & N. R. 
Co. V. Lefevers* Adm*x, 155 S.W.2d 
845, 288 Ky. 195—Castle v. Mc- 
GalCee, 154 S.W.2d 241, 287 Ky. 
561—Diac V. Carmack, 117 •S.W.2d 
1036, 278 Ky. 844. 

Minn.—Martin v. Reibel, 84 N.W.2d 
290, 227 Minn. 106. 

Mo.—^Lowry v. Mbhn, 195 S.W.2d 652 
—^Burneson v. Zumwalt Co., 159 S. 

W. 2d 605, 349 Mo. 94—Murphy v. 
Fred Wolferman, Inc., 148 S.W.2d 
481, 847 Mo. 634—Young v. Mis- 
souri-Kansas-Teacas R. Co., 100 S. 
W.2d 929—^Tate v. Western Union 
Tel. Co., 96 S.W.2d 864, 889 Mo. 
262—Wise v. Chicago, R. I. & P. 
Ry. Co.. 76 S.W.2d 118, 835 Mo. 
1168—^Parrent v. Mobile & O. R. 
Co., 70 S.W.2d 1068, 384 Mo. 1202— 
Harding v. Peterson, App., 227 
S.W.2d 88—^Burris v. Kansas City 
Public Service Co., App., 226 S.W. 
2d 743—Costello v. M. C. Slater, 
Inc., App., 220 S.W.2d 947—Greneral 
Exchange Ins. Corp. v. Young, App.^ 
206 B.W.2d 688, affirmed 212 S.W. 
2d 896, 857 Mo. 1099—Clader v. 


City of Neosho, App.*, 198 S.W.2d 
523—Blackburn v. Ready-Mixed 
Concrete Co., App., 188 S.W.2d 
526—^Bowman v. Moore, 167 S.W.2d 
675, 237 Mo.App. 1168—^Tramlll v. 
Prater, 152 S.W.2d 684, 286 Mo.App. 
757, certiorari quashed State ex 
rel. TramUl v. Shaln, 161 S.W.2d 
974, 349 Mo. 82—^Little v. Manu¬ 
facturers Ry. Co., App., 145 S.W. 
2d 497—Drake v. Thym, 97 S.W. 
2d 128, 231 Mo.App. 383, certiorari 
quashed State ex rel. Thym v. 
Shaln, 104 S.W.2d 237, 340 Mo. 
927—^Lawson v. Bast St. Louis Ry. 
Co., App., 76 S.W. 2d 454. 

Neb.—^Rueger v. Hawks, 36 N.W.2d 
286, 150 Neb. 834—^Roberts v. Carl¬ 
son, 8 N.W.2d 175, 142 Neb. 851. 
N.M.—^Larsen v. Bliss, 91 P.2d 811, 
43 N.M. 265. i 

Pa.—Cunningham v. Pennsylvania 
R. Co., 43 A.2d 825, 352 Pa. 671— 
Di Gregorio v. Skinner, 41 A. 2d 
649, 361 Pa. 441—Mull v. Bothwell, 
12 A.2d 561, 838 Pa. 288—Kozem- 
chak V. Gamer, 61 A. 2d 875, 163 
Pa. Super. 328—Dick v. West Penn 
Rys. Co., 88 A.2d 792, 153 Pa.Super. 
281—Goldscheiter v. Baltimore & 
O. R. Co., 33 A.2d 477, 158 Pa.Su- 
per. 141. 

S.D.—^Larson v. Loucks, 6 N.W.2d 
436, 69 S.D. 60. 

Tenn.—Southern Ry. Co. v. Hutson, 
91 S.W.2d 290, 170 Tenn. 6—Duling 

V. Burnett, 124 S.W.2d 294, 22 Tenn. 
App. 522. 

Vt,—^l 2 ?or V. Brigham, 17 A.2d 236, 111 
Vt. 438. 

Va,—Mauser v. Hebb, 48 S.B.2d 257, 
187 Va. 876. 

Wash.—Smith v, Bratnober, 62 P.2d 
455, 188 Wash. 244. 

W.Va.—Utt V. Herold, 84 S.B.2d 857, 
127 W.Va. 719. 

Wis.—Schmallenberg v. Smith, 296 N. 

W. 697, 237 Wis. 286—Kuroske v. 
Aietna Life Ins. Co. of Hartford, 
Conn., 291 N.W. 884, 234 Wis. 394, 
127 AuL.R. 1605—^Duss v. Friess, 
273 N.W. 647, 226 Wis. 406. 

83. Mo.—Bell V. Wagner, 178 S.W. 2d 
818, 288 Mo.App. 152. 

Vt.—^Perkins v. Vermont Hydro-Elec¬ 
tric Corporation, 177 A. 631, 106 Vt. 
367. , 

84. Mo.—Elgin v. Kroger Grocery & 
Baking Co., 206 S.W.2d 501, 257 Mo. 
19. 


Tex.—^Missouri-Kansas-Texas R. Co. 
of Tex. V. Anderson, Civ.App., 268 
S.W. 2d 375, error refused no re¬ 
versible error. 

85. Or.—^McCall v. Inter Harbor 
Nav. Co., 59 P.2d 697, 164 Or. 252. 

86. Tex.—Comanche Duke Oil Co. v. 
Texas Pac. Coal & Oil Co., Com. 
App., 298 S.W. 654. 

64 C.J. p 323 note 91. 

Frobabllliy of theory 
Evidence which with all reasona¬ 
ble inferences therefrom makes plain¬ 
tiff’s theory more probable than any 
other is sufficient to take case to 
jury and will support a verdict.—^In¬ 
ternational Harvester Co. v. Sartain, 
222 S.W.2d 864, 32 Tenn.App. 426. 

87. Ala.—Blankenship v. Van Hoos* 
er, 130 So. 68, 221 Ala. 542. 

Mo.—Corpus Juris cited In Henry v. 
Missouri Ins. Co., App., 68 S.W.2d 
852, 858. 

Substantive evldencei, undisputed 
by physical facts or laws of nature 
and not dependent on mere hypothe¬ 
ses of experts, is sufficient to carry 
common-law case to a Jury, notwith¬ 
standing litigant’s theory is disputed 
by theory by probabilities.—Qheat- 
ham V. Chabal, 192 S.W.2d 812, 801 
Ky. 616. 

88. Ala.—Blankenship v. Van Hoos- 
er, 130 So. 68, 221 Ala. 542. 

8^ Mo.—Golden v. Onerem, App., 
123 S.W,2d 617. 

Where evidence Is not incredible 

but is merely inconsistent with rea¬ 
sonable probabilities, and circum¬ 
stances might be believed by a Jury, 
question should be submitted to Jury. 
—^Malernee v. Blaylock, 92 P.2d 864, 
185 Okl. 883. 

Pact not impossible 

The province of a Jury to pass 
on the facts must not be Invaded by 
trial court, and however improbable 
testimony of witness who testifies 
to a fact not in Itself Impossible 
may appear in ordinary course of 
events, its credibility is for the Jury. 
—Jenkins v. Kurn, 144 S.W.2d 76, 
346 Mo. 904, reversed on other 
grounds 61 S.Ct. 984, 818 U.S. 256, 85 
L.Ed. 1816, mandate conformed to 166 
S.W.24 668, 848. Mo. 942. 


443 



§ 208 TRIAL 

are inherently impossible.®® On the other hand, an 
assurance of possibility is not of itself suflGicient to 
make a submissibl^ case, on the issue of cause 
and effect, for a plaintiff who has the burden of 
proof on that issue.®i Evidence which lacks plau¬ 
sibility and is incredible may be insufficient for the 
jury,®2 and evidence is insufficient for the jury 
which is so incredible and contrary to common 
observation and experience as to be manifestly with¬ 
out probative value.®® 

(6) Negative Evidence 

The question whether negative evidence Is sufficient 
to take a case to the Jury Is to be decided according to 
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all the circumstances of the case, and testimony which 
is negative In form may, under some circumstances, be 
considered positive in substance and sufficient to raise 
an issue for the Jury. 

Generally, the question whether negative evidence 
is sufficient to take a case fo the jury is to be 
decided according to all the circumstances of the 
case.®4 Although purely negative testimony may be 
insufficient to raise an issue of fact for the jury,®5 
especially as against positive testimony to the con¬ 
trary,®® testimony which is negative in form may, 
under certain circumstances, be considered positive 
in substance and sufficient to raise an issue for the 
jury.®*^ In order that testimony which is negative 


90. Ky.—^Hunt-Porbes Const. Co. v. 
Jordan’s Adm’x, 63 S.W.2d 601, 
260 Ky. 455. 

91. Mo. —^Klmmle v. Terminal R. R. 
Ass’n of St. Louis, 66 S.W.2d 561, 
834 Mo. 696. 

92. W.Va.—^Acree v. Eureka Pipe 
Line Co., 8 S.E.2d 186, 122 W.Va. 
242. 

Palpable nntrathfaliLess of plain- 
tilTs testimony requirlnsr trial court 
to take case from jury must be so in¬ 
herent that it contradicts Itself, or 
is Irreconcilable with facts of which 
court takes Judicial knowledge, or is 
obviously Inconsistent with undis¬ 
puted physical facts.—Southern Ry. 
Co. V. Hutson, 91 S.W.2d 290, 170 
Tenn. 5—Municipal Paving & Con¬ 
struction Co. v..Hunt, 123 S.W.2d 843, 
22 Tenn.App. 380. 

98- Ky.—Coney Island Co. v. Brown, 
162 S.W.2d 786, 290 Ky. 750. 

94. Neb.—^Pongruber v. Patrick, 61 
N.W.2d 678, 157 Neb. 799. 

Weight of negative evidence general¬ 
ly see Evidence 5 1037. 

Weight of negative evidence as ques¬ 
tion for Jury see supra subdivision 
a (1) of this section. 

95. U.S.—Davidson v. Gardner, C.A. 
m., 172 P.2d 188—^Bocock v. Wa¬ 
bash R. Co., C.A,ni„ 171 P.2d 834— 
Spreltler v. Louisville & N. R. Co., 
C.C.A.I11., 126 P.2d 116—Allen v. 
Pennsylvania R. Co., C.O.A.I11., 120 
P.2d 63. 

Ill.—^Trumbo v. Chicago, B. & Q. R. 
Co., 69 N.E.2d 92, 889 IlL 213— 
Provenzano v. Illinois Cent. R. Co., 
191 N.E. 287, 367 Ill. 192—Jbhnson 
V. Thomson, 48 N.E.2d 800, 319 HI. 
App. 113. 

Ky .—Fryrear v. Kentucky & Ihdlana 
Terminal R. Co., 220 S.W.2d 646, 
310 Ky. 260, followed in 220 S.W.2d 
651, 810 Ky. 268, Musick’s Adm’r 
V. Kentucky & Indiana Terminal 
R. Co., 220 S.W.2d 661, 810 Ky. 
269, and 220 S.W.2d 652, $10 Ky. 
269. 

Pa.—^Venchlk v. Pennsylvania R. Co., 
18 A.2d 118, 143 Pa.Super. 438. 

Tex.—^Texas & N. O. R. Co. v. Bran- 


nen, 166 S.W.2d 112, 140 Tex. 62— 
Dixon V. Texas & P. Ry. Co., Civ. 
App., 164 S.W.2d 262, error refused. 
Wis.—^Rambow v. Wilkins, 68 N.W. 
2d 617, 264 Wls. 76—Zenner v. Chi¬ 
cago, St. P., M. & O. Ry. Co., 262 
N.W. 681, 219 Wis. 124. 

96. U.S.—Carter v. Pennsylvania R. 
Co., C.A.Ohlo, 172 P.2d 621—Rob¬ 
ins V. Pitcsalrn, C.C.A.I11., 124 P.2d 
734—Constantine v. Pennsylvania 

R. Co., C.C.A.Ind., 114 P.2d 271. 
Ala.—Callaway v. Eaaon, 28 So.2d 

560, 248 Ala. 523. 

Ariz.—Canioh v. Southern Pac. Co., 
80 P.2d 897, 52 Ariz. 245. 

D.C.—Small v. Pennsylvania R. Co., 
80 P.2d 704, 66 App.D.C. 112, cer¬ 
tiorari denied 66 S.Ct 669, 297 U.S. 
724, 80 L.Ed. 1008. 

Iow€u—^Hitchcock v. Iowa Southern 
Utilities Co. of Delaware, 6 N.W. 
2d 29, 233 Iowa 301. 

Ky.—Pryrear v. Kentucky & Indi¬ 
ana Terminal R. Co. 220 S.W.2d 
646, 310 Ky. 260, followed in 220 

S. W.2d 551, 310 Ky. 258, Musick’s 
Adm’r V. Kentucky & Indiana Ter¬ 
minal R. Co., 220 S.W.2d 661, 310 
Ky. 269, and 220 S.W.2d 662, 810 
Ky. 269—Chesapeake & O. Ry. Co. 
V. Burke’s Adm’x, 187 S.W.2d 296, 
299 Ky. 861—Carbon Mining Co. v. 
Ward’s Adm’x, 178 S.W.2d 966, 297 
Ky. 47. 

Mich.—^Hart v. Grand Trunk Western 
R. Co., 270 N.W. 704, 278 Mich. 
343—^Burt v. Detroit, G. H. & M. 
Ry. Co., 247 N.W. 167, 262 Mich. 
204. 

Mo.—Knorp v. Thompson, 212 S.W.2d 
584, 867 Mo. 1062, 6 A.L.R.2d 103. 
Neb.—Miller v. vAbel Const Co., 300 
N.W. 405, 140 Neb. 482. 

Pa.—Williams v. City of l^ttsbupgh, 
87 A.2d 540, 849 Pa. 430—Venchlk 
V. Pennsylvania R. Co., 18 A. 2d 118, 
143 Pa.Super. 438—Urben v. Pitts¬ 
burgh Rys. Co., Com.Pl., 98 Plttsb. 
Leg.J. 489. 

Wls.—^Bellrlchard v. Chicago & N. W. 
Ry. Co., 20 N.W.2d 710r 247 Wls. 
569. 

OoiLoliutive proof 

Mere negative testimony of motor¬ 
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ist that while approaching railroad 
crossing over public street and keep¬ 
ing sharp lookout he did not see or 
hear any crossing signal in time to 
avoid collision with train, was in¬ 
sufficient for Jury on question of 
railroad’s negligence, where uncon¬ 
tradicted physical facts and affirma¬ 
tive testimony of unimpeached wit¬ 
nesses conclusively proved that all 
signals required by law were in view 
or given.—Walsh v. Megan, 298 N. 
W. 168, 139 Neb. 676. 

CorroboratioiL 

Where evidence to establish failure 
to exercise due care is negative only, 
positive evidence to contrary, al¬ 
though from defendant’s witnesses, if 
corroborated by physical facts, re¬ 
moves question of negligence from 
Jury, rendering negative testimony 
mere scintilla of evidence which can¬ 
not prevail to establish an essential 
fact.—Venchik v. Pennsylvania R. 
Co., 18 A.2d 118, 143 Pa-Guper. 488. 
Negative evULence held not to con¬ 
tradict positive testhnony 
Tenn.—Smith v. Sloan, 227 S.W.2d 
2, 189 Tenn. 368. 

97. U.S.—^Phillips V. Kurn, C.C.A. 

Ark., 145 P.2d 908. . 

Ark.—Missouri Pac. B. Co. v. Dif- 
fee, 206 S.W.2d 468, 212 Ark. 55— 
Missouri Pac. R. Co. v. Rogers, 
178 S.W.2d 667, 206 Ark. 1052. 
Cal.—^Perl v. Los Angeles Junction 
Ry.. 137 P.2d 441, 22 Cal.2d 111— 
Scott V. City and County of San 
Francisco, 206 P.2d 45, 91 Cal.App. 
2d 887—Connors v. Southern Pac. 
Co., 206 P.2d 31, 91 C^.App.2d 872 
—^Isaacs V- City and County of 
San Francisco, 167 P.2d 221, 78 
Cal.App.2d 621. 

HI.—^Berg v. New York Cent. R. Co., 
62 N.E.2d 676, 391 Ill. 62. 

Iowa.—^Mann v. Des Moines Ry. Co., 
7 N.W.2d 46, 232 Iowa 1049. 

Mo.—Willsie v. Thompson, 228 S.W. 
2d 458, 869 Mo. 776—Busker v. 
New York Cent. R. Co., App., 149 
S.W. 2d 449—^Rosanbalm v. Thomp¬ 
son, App., 148 S^W.2d 830, opinion 
quashed on other grounds State ex 
rel. Thompson v. Shain, 169 S.W. 2d 
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in form may be considered as positive in substance 
and sufiEicient to raise an issue of fact, it must ap¬ 
pear that the witness so testifying was in a position 
where he could hear or see, that his attention 
and senses were directed to ascertaining whether 
the event was about to occur, and that the event 
did not happen.^ 8 Whether testimony as to the ab¬ 
sence of certain signals is positive in character so 
as to support a charge of failure to give such 
signals, or negative, is, except in clear cases, a 
question for the jury.99 Whether a witness giving 
negative testimony was so situated that his testi¬ 
mony should be given substantial weight is a ques¬ 
tion for the’ jury to be resolved in the light of all 
attendant circumstances affecting the accuracy or 
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probability of the testimony.^ 

§ 209. -Conflicting, Contradicted, or Con¬ 

troverted Evidence 

a. Province of court and jury 

b. Submission to, or withdrawal from, 

jury 

a. Province of Court and Jury 

It is a general rule that conflicts or contradictions 
in the evidence present questions of fact for the Jury, 
under proper Instructions, and not questions of law for 
the court. 

The rule is well settled that, where there is a con¬ 
flict or contradiction of evidence, a question of fact 
is presented,^ which should be submitted to the 


682, 849 Mo. 27—Taylor v. Alton 
R. Co., App., 148 S.W.2d 806— 
Dodd V. Terminal R. Ass*n of St. 
liOuis, App., 108 S.W.2d 982—^Ed¬ 
wards V. Bell, App., 103 S.W.2d 
315, hearing denied 123 B.W.2d 
83, 343 Mo. 824. 

N.J.—Ackerley v. Pennsylvania R. 
Co., 32 A.2d 449, 130 K.J.Law 292 
—^Mazanek v. Pennsylvania-Read- 
ing Seashore Lines, 15 A.2d 885, 
125 N.J.Law 394. 

Ohio.—Smith V. Pennsylvania R. Co., 
App., 40 N.E.2d 445. 

Pa-—Slides V. American Stores Co., 
53 A.2d 610, 357 Pa. 17&r-<I>e Marino 
V. Baltimore & O. R. Co., 36 A.2d 
784, 349 Pa. 814—Usher v. Pitts¬ 
burgh & L. E. R. Co., 16 A.2d 887, 
340 Pa. 234—Moyer v. Reading Co., 
24 A.2d 48, 147 Pa.Super. 178— 
Pioneer Yellow Cab Co, v. Reading 
Co., 24 A2d 24, 147 Pa.Super. 185 
—GUnocchietti v. Lehigh Valley R. 
Co., 84 Pa.Dist. & Co. 650, affirmed 
12 A.2d 919, 838 Pa. 607. 

Tex.—^^tna Life Ins. Co. v. Love, 
Civ.App., 149 S.W.2d 1071, error 
dismissed, judgment correct. 

W.Va,—^Tawney v. Klrkhart, 44 S.B. 

2d 634, 180 W.Va. 650. 

Wis.—^Rambow v. Wilkins, 58 N.W. 
2d 617, 264 Wis. 76—Green Bay-| 
Wausau Lines v. Mangel, 42 N.W. 
2d 493, 267 Wis. 92—Zenner v. Chi- | 
tego, St. P., M. & O. Ry. Co., 262 
N.W. 681, 219 Wis. 124. 

AbsexLce of posltlTe testimoiiy 

(1) Negative testimony of a plain¬ 
tiff and his witnesses that they did 
not hear any whistle or bell of an 
approaching vehicle is sufficient to| 
go to the jury If defendant pro-1 
duces no evidence to the contrary, but 
if there Is positive testimony of wit¬ 
nesses that they did hear such warn¬ 
ing given, the negative testimony is 
insufficient to znake out a charge of 
negligence.—Williams v. City of 
Pittsburgh, 37 A.2d 640, 349 Pa. 480. 

(2) Where there was no positive 
testimony that. any warning signal 


was sounded when a string of box¬ 
cars was set in motion on a spur 
track across a heavily traveled high¬ 
way, testimony of plaintiff and his 
witness that they did not hear any 
signal was entitled to consideration 
by the jury.—Wiles v. New York 
Cent, R. Co., 19 N.W.2d 90, 311 Mich. 
640. 

'^Substantial evidenoe*’ 

(1) Testimony of plaintiff and an¬ 
other occupant of automobile struck 
by train on grade crossing, both of 
whom were aware they were ap¬ 
proaching a railroad crossing, that 
they did not hear any bell, was “sub¬ 
stantial evidence*’ and raised an is¬ 
sue of fact for jury, although con¬ 
tradicted by positive testimony of 
railroad’s witnesses that engine bell 
was rung.—Scheidegger v. Thompson, 
Mo.App., 174 S.W.2d 216. 

(2) Evidence established that a 
number of witnesses were conscious 
of the fact that a train was approach¬ 
ing crossing where decedent was 
struck so that their testimony that 
no warnings were given by the train 
and that the wigwag signaling device 
was not operating constituted “sub¬ 
stantial evidence’’ thereof sufficient to 
make a question for the jury as 
against contention that a negative 
fact of no probative force was sought 
to be proved.—WiUsie v. Thompson, 
223 B.W.2d 458, 859 Mo..775. 

98. Ala.—Callaway v. Eason, 28 So. 

2d 5.60, 248 Ala. 523. 

Wis,—^Rambow v. Wilkins, 58 N.W. 

2d 617, 264 Wis. 76—Zenner v. Chi¬ 
cago, St. P., M. & O. Ry. Co., 262 

N.W. 681, 219 Wis. 124. 

Ppoztmity 

In grade crossing collision action; 
where violation of duty to ring bell 
or blow whistle before crossing was 
reached as required by state statute 
was alleged but it did not appear 
that witnesses who testified that they 
did not hear whistle or bell were in 
such proximity that they could have 
heard the sound had it been given or 
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that it would have attracted their 
attention, evidence of alleged negli¬ 
gence in that respect was Insufficient 
for the jury.—^Bocock v. Wabash R. 
Co., CA.I11., 171 P.2d 834. 

Pallnre to listen 

Generally, where the testimony of 
witnesses on part of plaintiff does not 
show that they were listening or 
otherwise giving heed to an oncom¬ 
ing train, testimony that they did not 
hear the signals does not take the 
case to the jury where there is posi¬ 
tive testimony by other witnesses 
that signals were given.—Wiles v. 
New York Cent. R. Co., 19 N.W.2d 
90, 811 Mich. 540. 

99. Pa.—Eindt v. Reading Co., 43 
A.2d 145, 352 Pa. 419, 162 A.L.R. 1. 
1. Mo.—Dodd V. Terminal R. Ass’n 
of St Louis, App., 108 S.W.2d 982. 
8. U.S.—Woodmen of the World v. 
Sugar, C.CA..Utah, 102 F.2d 696— 
Earlson v. U. S., C.C.A.Minn., 82 
P.2d 330—Jones v. Foster, C.C.A. 
Va., 70 F.2d 200, certiorari denied 
56 S.Ct 70, 293 U.S. 568, 79 L.Ed. 
659. 

Ala.—Standard Oil Co. v. Myers, 169 
So. 812, 232 Ala. 662—St Paul 
Fife & Marine Ins. Co. of St 
Paul, Minn., v. Crump, i63 So. 651, 
231 Ala. 127—O'Neal v. Turner, 
168 So. 801, 230 Ala. 24—King, Inc. 
V. Thomas, App., 66 So.2d 602— 
Miller V. Bryant, 151 So. 362, 25 
ALa.App. 564, certiorari denied 151 
So. 366, 227 Ala. 570. 

Ariz.—Sills V. Velvin, 68 P.2d 838, 
49 Ariz. 553. 

Ark.—Adkins v. L. L. Code & Son, 
211 S.W.2d 886, 213 Ark. 686— 
St Louis-San Francisco Ry. Co. v. 
Mangum, 136 S.W.2d 158, 199 Ark. 
767—W. U. Tel. Co. v. Byrd, 122 
S.W.2d 669, 197 Ark. 162. 

Cal.—^Kircher v. Atchison, T. & S. F. 
Ry. Co., 196 P.2d 427, 82 Cal.2d 
176—^Hinkle v. Southern Pac. Oo., 
87 P.2d 349, 12 Cal.2d 691—Monter- 
rosa V. Grace Lines, 204 P.2d 377, 
90 Cal.App.2d 826—^Megee v. Fasu- 
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Hs. 184 P.2d 815, 57 CaJ.App.2a 
276—^Hernandez v. Murphy, 115 P. 
2d 665, 46 Cal.App.2d 201—^Bigelow 

V. City of Ontario, 99 P.2d 298, 37 
Cal.App.2d 198—Winklemen v. 
Sides. 88 P.2d 147, 31 CaLApp.2d 
387—Wallace v. Miller. 78 P.2d 746, 
26 Cal.App.2d 55—^Donato v. Lopo- 
polo, 66 P.2d 1266, 20 Cal.App.2d 
409—^Von Arx v. City of Burlin¬ 
game, 60 P.2d 305, 16 Cal.App.2d 
29. 

Colo.—^Blain v. Tockey, 184 P.2d 
1016, 117 Colo. 29—Corlett v. 

Crawford, 109 P.2d 638, 107 Colo. 
149—^American Ins. Co. v. Naylor, 
87 P.2d 260, 103 Colo. 461. 

Conn.—^Buonanno v. Cameron, 41 A. 

2d 107, 131 Conn. 613. 

Del.—^Haas v. Jones, 93 A.2d 916— 
Dolby V. Whaley, 197 A. 161, 9 W. 

W. Harr. 166. 

D.C.—^Baltimore & O. R. Co. v. Pos- 
tom, 177 F.2d 63. 85 U.S.App.D.C. 
207—Northwestern Mut Life Ins. 
Co. V. West, 68 P.2d 428, 62 App. 
D.C. 381, certiorari denied 64 S. 
Ct. 631, 292 U.S. 627, 78 L.Ed. 1482 
—B. P. Hinkel & Co. v. Gerondl- 
kas, Mun.App., 48 A.2d 459. 

Fla.—^Martin v. Stone, 61 So.2d 33— 
White V. B. Levy & Sons, 40 So.2d 
142—Wolkowsky v. Goodkind, 14 
So.2d 398, 163 Fla. 267—^Moorer v. 
Putnam Lumber Co., 12 So.2d 370, 
162 Fla. 620—Johnson v. Quayle, 
172 So. 686, 127 Fla. 18—Florida 
Motor Lines v. Bradley, 164 So. 
360, 121 Fla. 691—City Grocery 
Co. V. Cothron, 167 So. 891, 117 
Fla. 322—Atlantic Coast Line R. 
Co. V. Webb, 150 So. 741, 112 Fla. 
449. 

Ga.—^McBntyre v. Bums, 58 S.E.2d 
442, 81 Ga.App. 239—Liberty Nat 
Life Ins. Co. v. Parrimore, 28 S.E. 
2d 190, 70 Ga.App. 320—^Mlms v. 
Ragland, 2 S.B.2d 174, 69 Ga.App. 
708. 

Idaho.—^McKee v. Chase, 268 P.2d 
787, 78 Idaho 491—^Mclntire v. Ore¬ 
gon Short Line R. Co., 66 P.2d 148, 
56 Idaho 392—WUll v. Schaefer 
Hitchcock Co., 26 P.2d 167, 53 
Idaho 367. 

Ill.—Crutchfield v. Meyer, 107 N.B. 
2d 86, 347 IlLApp. 316, reversed on 
other grounds 111 N.B.2d 142, 414 
HL 210—^Monroe v. Illinois Termi¬ 
nal R. Co., 105 N.R2d 549, 346 Ill. 
App. 307—McAtee v. Mantzoros, 91 
N.B.2d 138, 840 IlLApp. 216— 

Greenwald v. Lldsker, 86 N.B.2d 
467, 337 IU.APP. 654—Kucla v. 

Rosenfield, 68 N.B.2d 341, 324 Ill. 
App. 622—^Eem v. Howard, 49 N. 
B.2d 881, 320 IlLApp. 141—In re 
Strickland's Estate, 32 NJB].2d 660, 
309 IlLApp. 43, reversed Dawdy v. 
Strickland, 87 N.B.2d 817, 378 Dl. 
230—^Partridge v. Enterprise 
Transfer Co., 30 N.B.2d 947, 307 
IlLApp. 386—'McGoorty v. Benhart, 
27 N.E.2d 289, 806 IllJlpp. 468— 
Ryan v. Associates Inv, Co. of Il¬ 


linois. 18 N.E.2d 47, 297 IlLApp. 
644—Ulbricht v. Western Coach 
Lines, 6 N.E.2d 931, 289 IlLApp. 
164. 

Ind.—Welch v. Review Bd. of Em¬ 
ployment Sec. Division of Ind., 68 
N.E.2d 363, 116 Ind.App. 230. 
Iowa.—Jettre v. Healy, 60 N.W.2d 
641—Schneider v. Parish, 49 N.W. 
2d 636, 242 Iowa 1147—Marr v. 
Olson, 40 N.W.2d 475, 241 Iowa 
203—^McVay v. Carpe, 29 N.W.2d 

682, 238 Iowa 1131—^Dedman v. 
McKinley, 29 N.W.2d 337, 238 Iowa 
886—Casey v. Hansen, 26 N.W.2d 
60, 238 Iowa 62—Remer v. Takin 
Bros. Freight Lines, 289 N.W. 477, 
227 Iowa 908—Olson v. Tyner, 267 
N.W. 638, 219 Iowa 261. 

Ky.—Wilburn v. Simons, 196 S.W.2d 
366. 302 Ky. 762—Bllliter & Shurt- 
leff Coal Co. v. Luster, 190 S.W.2d 

683, 301 Ky. 17—Dolle v. Melrose 
Properties, 67 S.W.2d 706, 262 Ky. 
482. 

Me.—Sanborn v. Stone, 103 A.2d 101. 
Md.—^Rea Const, v. Robey, 102 A.2d 
746—Davidson Transfer & Storage 
Co. V. State, for Use of Brown, 22 
A.2d 682, 180 Md. 63—Wlodarek v. 
Thlft, 18 Au2d 774, 178 Md. 453— 
Woodcock V. Dennis, 199 A. 845, 
176 Md. 9—^Frankfort Distillers v. 
Bums Bottling Mach. Works, 197 
A. 699, 174 Md. 12—Hess v. Lof- 
tus, 196 A. 566, 178 Md. 284—Bal¬ 
timore Transit Co. v. Alexander, 
192 A. 349, 172 Md. 464—^Weinstein 
V. Meyer, 191 A. 238, 172 Md. 233. 
Mass.—^Ruane v. Doyle, 32 N.E.2d 
244, 308 Mass. 418—^Blackman v. 
Coffin, 16 N.E.2d 469, 300 Mass. 
432. 

Mich.—Covert v. Randall, 298 N.W. 
396, 298 Mich. 38. 

Minn.—Mayzlik v. Lansing Elevator 
Co., 63 N.W. 2d 380—Sundeen v. 
Barthel, 63 N.W.2d 267—Ristow v. 
Von Berg, 300 N.W. 444, 211 Minn. 
160—Symons v. Great Northern 
Ry. Co., 293 N.W. 303, 208 Minn. 
240. 

Miss.—^Magnolia Petrolemn Co. v. 
McCollum, 61 So.2d 217, 211 Miss. 
166—Gardner v. Alderman, 13 So. 
2d 39. 

Mo.—Vietmeier v. Voss, 246 S.W.2d 
786—^Higgins v. Terminal R. R. 
Ass’n of St. Louis, 241 S.W.2d 380, 
362 Mo. 264—^Hold v. Terminal R. 

R. Ass’n of St. Louis, 201 S.W.2d 
968, 356 Mo. 412—Brinkley v. Unit¬ 
ed Biscuit Co. of America, 164 S. 
W.2d 325, 349 Mo. 1227—Finley v. 
St Louls-San Francisco Ry. Co., 
160 S.W.2d 736, 849 Mo. 330—Rus¬ 
sell V. Johnson, 160 S.W.2d 701, 
349 Mo. 267—^Rosenberg v. Termi¬ 
nal R. Ass'n of St Louis, 169 S.W. 
2d 633—Seago v. New York Cen¬ 
tral R. Co., 156 S.W.2d 126, 348 Mo. 
761, reversed on other grounds 62 ' 

S. Ct 806, 316 U.S. 781, 86 L.Ed. 
1188—Courtney v. Ocean Accident 
& Guaranty Corp., 142 S.W.2d 868, 
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S46 Mo. 703, ISO A.L.R. 234—Har- 
din V. Illinois Cent R, Co., 70 S.W. 
2d 1075, 334 Mo. 1169, certiorari 
denied Illinois Cent R. Co. v. Har¬ 
din, 66 S.Ct 86, 293 U.S. 674, 79 
L.Ed. 672—^Parrent v. Mobile & O 

R. Co., 70 S.W.2d 1068, 334 Mo! 
1202—Grange v. Chicago & B. I. 
Ry. Co., 69 S.W.2d 955, 334 Mo! 
1040—^Bray v. St Louis-San Fran¬ 
cisco Ry. Co., App., 269 S.W.2d 132 
—Jones V. Phillips Petroleum Co., 
186 S.W.2d 868, 239 Mo.App. 331— 
Ashwell V. W. S. Seed Co., App., 
167 S.W.2d 960—^Rearden v. F. w! 
Wool worth Co., App., 154 S.W.2d 
373—Buhrmester v. Independent 
Plumbing & Heating Supply Co., 
App.. 161 S.W.2d 609—Beitllng v. 

S. S. Kresge Co., 116 S.W.2d 622, 
232 Mo.App. 1195—^Menke v. Farm¬ 
ers Produce Exchange Co-op. 
Ass'n No. 30, App., 101 S.W.2d 608 
—^Mick V. John R Thompson Co., 
App., 77 S.W.2d 470—Madden v. 
Red Line Service, App., 76 S.W.2d 
436. 

Mont—Whitney v. Northwest Grey¬ 
hound Lines, 242 P.2d 267, 126 
Mont 628—Butler v. Paradise Val. 
Irr. Dist, 160 P.2d 481, 117 Mont 
663. 

Neb.—Shiers v. Cowgill, 69 N.W.2d 
407, 167 Neb. 266—Smith v. Platte 
Valley Public Power & Irrigation 
Dist. 36 N.W.2d 478, 151 Neb. 49— 
Tesar v. Bartels, 32 N.W.2d 911, 
149 Neb. 889, 2 A.L.R.2d 1037— 
Dischner v. Loup River Public 
Power Dist, 25 N.W.2d 813, 147 
Neb. 949—Coryell v. Robinson Out¬ 
door Advertising Co., 2 N.W.2d 
106, 140 Neb. 866—Curry v. Bruns, 
286 N.W. 88, 136 Neb. 74—Util¬ 
ities Ins. Co. V. Stuart 278 N.W. 
827, 134 Neb. 413—Prince v. Path¬ 
finder Life Ins. Co., 276 N.W. 661, 
133 Neb. 705—^Dworak v. Shire, 
253 N.W. 666, 126 Neb. 474—Stand¬ 
ard Inv. Co. V. Fisher, 263 N.W. 
427, 124 Neb. 394—Melson v. Turn¬ 
er, 261 N.W. 172, 125 Neb. 603. 

Nev.—Kuser v. Barengo, 264 P.2d 
447. 

N.J.—Scott V. Camden Service Sta¬ 
tions, 60 A.2d 860, 135 N.J.Law 
183—^Ross V. The Breakers, 49 A. 
2d 14, 134 N.J.Law 489—Isreal v. 
Travelers’ Ins. Co., 182 A, 840, 116 
N.J.Law 164—Steinrock v. Hart¬ 
ford Accident & Indemnity Co., 178 
A. 806, 116 N.J.Law 180. 

N.Y.—Imbriale v. Skidmore, 300 N. 

Y.S. 4, 262 App.Dlv. 884. 

H.C.—Perry v. First Citizens Nat 
Bank & Trust Co., 40 S.B.2d 116, 
226 N.C. 667—^Rutherford College 
V. Payne, 184 S.B. 827, 209 N.C. 
792. 

N.D.—^Dahl V. North Am. Creameries, 
61 N.W.2d 916. 

Ohio.—^Hurt V. Charles J. Rogers 
Transp. Co., App., 116 N.B.2d 21, 
affirmed 113 N.E.2d 489, 160 Ohio 
St 70—^Robinson v. Republic Steel 
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Corp., 78 N.B.2d 381—Knabb v. 
Scherer, 187 N.E. 574, 45 Ohio App. 
535—Ohio Bxchangre for Educa¬ 
tional Films Co. V. P. & R. Amuse¬ 
ment Co., 186 N.E. 746, 45 Ohio 
App. 10. 

Okl.—^Hofstra v. Great Northern 
Life Ins. Co. of Milwaukee, Wls., 
174 P.2d 366, 197 Okl. 688—Miles 
V. Metropolitan Life Ins. Co., 154 
P.2d 95, 194 Okl. 665—Fisher v. 
Millspaugrh, 134 P.2d 579, 192 Okl. 
127—Walker v. Oklahoma Natural 
Gas Co.. 107 P.2d 997, 188 Okl. 
241—J. R. Watkins Co. v. Miller, 
54 P.2d 314, 176 Okl. 20—Dozier v. 
Schuermann, 52 P.2d 1063, 175 Okl. 
298—^Kyser v. Norris-Williams & 
Co., 41 P.2d 644, 171 Okl. 6—Baker 
V. Chaney, 28 P.2d 1092, 167 Okl. 
164—Chicago, R. I. & P. Ry. Co. 
V. Jones, 27 P.2d 593, 166 Okl. 291. 
Or.—^Krause v. Bell Potato Chip Co., 
39 P.2d 363, 149 Or. 388. 

Pa.—^Kotal V. Goldberg, 100 A.2d 630, 
375 Pa. 397—Schnitzer v. Philadel¬ 
phia Transp. Co., 47 A.2d 709, 354 
Pa. 576—^Di Gregorio v. Skinner, 
41 A.2d 649, 361 Pa. 441—Kelly v. 
Prudential Ins. Co. of America, 6 
A.2d 66, 334 Pa. 143—Kins v. 

Pittsburgh Rys. Co., 34 A.2d 809, 
164 Pa.Super. 29—National Car¬ 
loading Corp. V. Lee, 28 A.2d 811, 
161 Pa.Super. 23—Alfandre v. 
Bream, 7 A.2d 502, 135 Pa.Super. 
638—Shields v. Neff, 2 A.2d 622, 
133 Pa.Super. 289—^McKown v. 
State Mut. Life Assur. Co. of Wor¬ 
cester, Mass., 191 A. 621, 127 Pa. 
Super. 117—Solomon v. Goldstein, 
182 A. 772, 120 Pa.Super. 396— 
Jenkins v. Beyer, 180 A. 135, 118 
PcuSuper. 627—^Lazor V. Banas, 174 
A. 817, 114 Pa.Super. 425—^Foster 
V. Wehr, 173 A. 712, 114 Pa.Super. 
101—Seal V. Wilson Freight For¬ 
warding Co., Com.Pl., 42 Berks Co. 
277, reversed on other grounds 
Wilson Freight Forwarding Co. v. 
Seal, 79 A.2d 648, 367 Pa. 18—Fa¬ 
zio V. Harleysville Mut, Cas. Co., 
Com.Pl., 36 Berks Co. 425—Wilson 
y. Philadelphia Suburban Transp. 
Co., Com.Pl., 30 Del.Co. 262—^Ma¬ 
her V. Washington Nat Ins. Co., 
Com.Pl., 29 Del.Co. 267—Pennock 
V. Casey, Com.Pl., 26 Erie Co. 377 
—^Bauer v. Finger, Com.Pl., 19 Le¬ 
high CO.L.J. 222—^In re Contest of 
Election of O'Neil, Com.Pl., 32 Luz. 
Leg.Reg. 261—^Rice v. Bauer, Com. 
PI., 32 North.Co. 47—H. H. King 
Flour Mils Co. v. Schaffer, Com.Pl., 
30 North.Co. 301—^Howells v. Read¬ 
ing Co., Coxn.Pl., 10 Sch.Reg. 179. 

R. I.—Bouthillier v. United Electric 
Rys. Co., 193 A. 618, 68 R.I. 419— 
Pullan V. Townshend, 170 A, 92, 
54 R.I. 118. 

S. C.—^Mixson v. Rossiter, 74 S.E.2d 
46, 223 S.C. 47—^Toung v. Hsonan 
Motors, 19 S.J3J.2d 109, 199 S.C. 233 
—^Ballard v. Southern Ry. Co., 16 
S.K2d 342, 197 S.a 288—Collins 


V. Atlantic Coast Line R. Co., 190 
S.E. 817, 183 S.C. 284—Nalley v. 
Metropolitan Life Ins. Co., 182 S. 
E. 301, 178 S.C. 183. 

Tenn.—Archer v. Archer, 219 S.W. 
2d 919, 31 Tenn.App. 657—Pickard 
V. Berryman, 142 S.W.2d 764, 24 
Tenn. App. 263—Whitehurst v. 
Howell, 98 S.W.2d 1071, 20 Tenn. 
App. 314—^Eckerd's Inc., v. Mc¬ 
Ghee, 86 S.W.2d 670, 19 Tenn.App. 
277—Tennessee Electric Power Co. 

V. Day, 10 TenmApp. 834—Wil¬ 
liams V. Bass, 8 Tenn.App. 482— 
Tennessee Cent Ry. Co. v, Bear¬ 
ing, 2 Tenn.App. 461. 

Tex.—Air Conditioning, Inc. v. Har- 
rison-Wilson-Pearson, 253 S.W.2d 
422, 161 Tex. 635—Le Master v. 
Fort Worth Transit Co., 160 S.W. 
2d 224, 138 Tex 612—Green v. Gil¬ 
bert Civ.App., 237 S.W.2d 1010, re¬ 
versed on other grounds Gilbert v. 
Green, 242 S.W^d 879, 150 Tex 
621—Steinke v. Schmid Civ.App., 
223 S.W.2d 955—^Hammond v. Bp- 
len. Civ. App., 216 S.W. 2d 268— 
Keller v. Miller, Clv.App., 207 S. 

W. 2d 684, refused no reversible er¬ 
ror—^Bass V. Ware, Civ.App., 203 
S.W.2d 1001, error refused no re¬ 
versible error—^Thomas v. Pioneer 
Motors, Clv.App., 203 S.W.2d 325, 
reversed on other grounds 206 S. 
W.2d 691, 146 Tex 299—Baker v. 
Mays & Mays, Civ.App., 199 S.W. 
2d 279, error dismissed—^Richard¬ 
son V. Dallas Ry. & Terminal Co., 
Civ.App., 198 S.W.2d 476—Winn 
V. Warner, Civ.App., 193 S.W.2d 
867, reversed on other gprounds 
197 S.W.2d 388, 145 Tex 302— 
Mllbura V. Athans, Civ.App., 190 
S.W.2d 888, error dismissed—^In¬ 
surance Inv. Corp, V. Hargrove, 
Civ.App., 179 S.W,2d 883—Jones 
V. Torrance, Civ.App., 141 S.W.2d 
1007, error dismissed—Glazer v. 
Woodward, Civ.App., 127 S.W.2d 
938, error dismissed. Judgment cor¬ 
rect—^Texas & N. O. R. Co. v. War¬ 
den, Civ.App., 107 S.W.2d 451, er¬ 
ror dismissed—Sterling v. Com¬ 
munity Natural Gas Co., Civ.App., 
105 S.W.2d 776—^Bowers v. Bow¬ 
ers, Civ.App., 99 S.W.2d 334, error 
dismissed—^Roeser v. Coffer, Civ. 
App., 98 S.W.2d 276—Swanson v. 
Holt Civ.App., 97 S.W.2d 286, er¬ 
ror dismissed—^Mason v. Exporters 
& Traders Compress Co., Clv.App., 
94 S.W.2d 768—^Michaelson v. 
Green, Civ.App., 85 S.W. 2d 1116, 
error dismissed—Overton Refining 
Co. V. Harmon, Civ.App., 81 S.W. 
2d 207, reversed on other grounds 
Harmon v. Overton Refining Co., 
109 S.W.2d 457, 180 Tex 866, re¬ 
heard 110 S.W.2d 555, 130 Tex 
365—Straka v. Farmers' Mut Pro¬ 
tective Ass'n of Texas, Clv.App., 
79 S.W.2d 883, error refused— 
Munves v, Buckley, Civ.App., 70 
S.W.2d 605, error dismissed—Cog- 
gin V. Bursom, Civ.App., 70 S.W. 
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2d 338, error dismissed—^McElroy 
V. Elledge, Civ. App., 69 S.W. 2d 
199—^Fort Worth Structural Steel 
Co. V. Grlflln, Civ.App., 63 S.W.2d 
887—^Fltch V. Maverick County 
Water Control & Improvement 
Dist No. 1, ClvJ^pp., 68 S.W.2d 
837. 

Utah.—^Mace v. Tingey, 149 P.2d 832, 
106 Utah 420. 

Vt.—Campbell v. Howard Nat Bank 
& Trust Co., 103 A.2d 96, 118 Vt 
182—^Tinney v. Crosby, 22 A.2d 146, 
112 Vt 95—Scott V. Bradford Nat 
Bank, 179 A. 149, 107 Vt 226— 
Perkins v. Vermont Hydro-Elec¬ 
tric Corporation, 177 A. 631, 106 Vt 
367. 

Va-—^Fowler v. American Federation 
of Tobacco Growers, Inc., 80 S.E. 
2d 554, 196 Va. 770—Tri-State 

Coach Corp. v. Stidham, 62 S.E.2d 
894, 191 V€u 790—Acme Markets 
V. Remschel, 24 N.E.2d 430, 181 
Va. 171—^Yellow Cab Co. v. Eden, 
16 S.E.2d 626, 178 Va. 826—Nor¬ 
folk & W. Ry. Co. V. Richmond 
Cedar Works, 170 S.E. 6, 160 Va. 
790—^Franklin Jewelry Co. v. 
Masch, 169 S.E. 683, 160 Va. 766 
—Gaines v. Campbell, 166 S.B. 704, 
169 Va. 604. 

Wash.—^Rumford v. Snider, 197 P.2d 
446, 81 Wash.2d 431—Wiggins v. 
North Coast Transp. Co., 98 P.2d 
676, 2 Wash.2d 446—^Bank of Amer¬ 
ica Nat Trust & Savings Ass'n v. 
Stotsky, 77 P.2d 990, 194 Wash. 
246—Westerland v. Argonaut Grill, 
65 P.2d 819, 186 Wash. 411. 

Wis.—Anderson v. Strieker, 62 N.W. 
2d 396, 266 Wis. 1—^Kramer v. 
Chicago, M., St P. & P. R. Co., 276 
N.W. 113, 226 Wis. 118. 

64 C.J. p 330 notes 56-61, p 331 notes 
62-66—62 C.J. p' 171 note 62. 
Determination of questions of time 
or place on conflicting evidence as 
question for court or Jury see in¬ 
fra $ 219. 

Katate of oonfllot 

(1) A conflict in evidence, mak*^ 
Ing a Jury question, is not created 
where undisputed facts render the 
conflicting testimony Inherently im¬ 
probable.—^Le Blanc v. Browne, 177 
P.2d 847, 78 Cal.App.2d 63. 

(2) Evidence is in conflict with 
respect to party’s right to have Jury 
consider it when from consideration 
of the evidence as a whole both af¬ 
firmative and negative aspects of an 
issue have support from It, notwith¬ 
standing both aspects are presented 
by same party. 

Iowa.—^Larkin v. Burlington, C. R. 
& N. Ry. Co., 60 N.W. 195, 91 
Iowa 654. 

Pa.-r-Dewis v. Pittsburgh Rys. Co., 
200 A. 704, 182 Pa.Super. 394. 

(8) Testimony need not be re¬ 
garded as undisputed merely becaui^e 
t is not directly contradicted, if 
I from other facts and circuxxistanoes 
in the record,' any reasonable infer- 
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ence can be drawn contrary thereto. 
—W. U. Tel. Co. V. Byrd, 122 S.W.2d 
569, 197 Ark. 162. 

(4) Witness may be contradicted 
so as to raise an issue of fact by 
circumstances or implications aris¬ 
ing from proved facts as well as by 
direct evidence contrary to his own. 
—Williams V. Paul P. Belch Co., 40 
S.E.2d 92, 74 GaA.pp. 429. 

(5) Other statements with respect 
to nature of conflict see 64 C.J. p 330 
note 61 £e]. 

SidIloleii.oy of nefiratlve evidence 

(1) In action for Injury by train, 
testimony of plaintiff and other wit¬ 
ness that they heard no whistle was 
sufficient to create a conflict on is¬ 
sue as to whether warning was giv¬ 
en.—Perl V. Lios Angeles Junction 
Ry., 137 P.2d 441, 22 Cal.2d 111— 
BXiggans V. Southern Paa Co., 207 
P.2d 864, 92 CalALpp.2d 599. 

(2) It is not the fact of negative 
testimony with respect to giving of 
crossing signals by railroad train, 
but character of negative testimony, 
which is regarded as not sufficient 
to raise a conflict with testimony 
that bell was rung and whistle 
blown; It must be made to appear 
that witnesses were in a position 
where they could and did observe 
what was done or what was not 
done.—^Hudson v. Union Pac, R. Co., 
Utah, 233 P.2d 367. 

(3) Sufficiency of negative evi¬ 
dence to take case to jury in general 
see supra § 208. 

Duty 

(1) Jury had duty to ascertain 
which of conflicting statements was 
most nearly correct—Smith v. West¬ 
ern Pacific R. Co,, 97 P.2d 863, 36 
Cal.App.2d 433. 

(2) The duty to .resolve conflicts 
in evidence rests on jury trying case. 
—Texas Emp. Ins, Ass’n v. Knlpe, 
239 S.W.2d 1006, 160 Tex. 313, 

<3) Trier of facts has duty to rec¬ 
oncile, if possible, any apparent 
conflict or, if conflict is irrecon¬ 
cilable, to affix their own value to 
contradictory evidence.—^Freeland v. 
Jewel Tea Co., 258 P.2d 1032, 118 
Cal.App.2d 764. 

(4) Where evidence was conflict¬ 
ing, it was duty of jury to weigh 
the evidence and resolve the conflict 
—Burke v. John B. Marshall, Inc., 
108 P.2d 738, 42 Cal.App.2d 195. 

(6) Other statements with respect 
to duty of jury see 64 C.J. p 331 note 
66 [b]. 

Similar statements of mle 

(1) In general. 

U.S.—Home Indem. Co. v. William¬ 
son, O.A.Miss., 183 F.2d 672. 

Mo.—Schoen v. American Nat Ins. 

Co., App., 167 S.W.2d 423, afiQbrmed 

180 S.W.2d 67, 352 Mo. 936. 

OkL—Meier v. Bdsall, 187 P.2d 926, 

192 Okl. 629. 


Pa.—Fink v. Town & Village Ins. 

Co., Com.Pl., 61 York Leg.Rec. 146. 
S.C.—Griffith v. Metropolitan Life 
Ins. Co., 200 S.E. 89, 189 S.C. 52. 
Tex—^Barry v. Patterson, Civ.App., 
226 S.W.2d 864—Cobb v. Texas & 
N. O. R. Co., Civ.App., 107 S.W.2d 
670, error dismissed—^Michaelson 
v. Green, Civ.App., 86 S.W.2d 1116, 
error dismissed. 

Utah.—Webb v. Snow, 132 P.2d 114, 
102 Utah 436. 

W.Va.—^Tuncke v. Welker, 86 S.E.2d 
410, 128 W.Va. 299. 

64 C.J. p 330 note 61 [b], p 831 note 
66 Cd]. 

(2) The credibility of conflicting 
evidence is for jury. 

Ky.—^Hooks V. Cornett Lewis Coal 
Co., 86 S.W.2d 697, 260 Ky. 778. 
N.C.—^Brafford v. Cook, 62 S.B.2d 
327, 232 N.C. 699. 

Okl.—^Reviere v. Pasme, 26 P.2d 734, 
160 Okl. 160. 

Wis.-Pessin v. Fox Head Waukesha 
Corp., 282 N.W. 682, 230 Wis. 277. 
64 C.J. p 331 note 66 [d] (32), (41). 

(3) Credibility and weight of con¬ 
flicting evidence presented jury 
questions. 

Mo.—Gately v. St. Louis-San Fran¬ 
cisco Ry. Co., 66 S.W.2d 64, 332 
Mo. 1 —Smith v. Gerhardt App., 
220 S.W.2d 86. 

Tex—^W. U. Tel. Co. v. Coker, 204 
S.W.2d 977, 146 Tex 190. 

Va.—^Atlantic Life Ins. Co. v. Fu¬ 
gate, 170 S.E. 573, 161 Va. 27. 

64 C.J. p 331 note 66 Cd] (15). 

(4) It is for the jury to determine 
which witnesses to believe cmd 
which inferences to draw. 

U.S.—Stanek v. Cole, C.A.W1S., 178 
F.2d 122. 

Me.—Lynch v. Morris, 178 A. 348, 
133 Me. 1. 

(6) It is for the jury to reconcile 
the conflicting statements. 

Pa.—Stevenson v. Pennsylvania 

Sports & Enterprises, 98 A.2d 236, 
872 Pa, 167. 

Wis.—^Bovi V. Mellor, 34 N.W.2d 780, 
263 Wis. 468. 

64 C.J. p 331 note 66 [d] (37). 

(6) It is for jury to resolve incon¬ 
sistencies and conflicts in testimony. 
Cal.—^Van Cise v. Lencioni, 236 P,2d 
236, 106 Cal.App.2d 341. 

Minn.—Nelson v. Twin City Motor 
Bus Co., 68 N.W.2d 661—^Robinson 
v. Butler, 48 N.W.2d 169, 234 Minn. 
252. 

Mont.—Weakley ▼. Cock, 249 P.2d 
926. 

N.C.—^Perkins v. Langdon, 74 S.E.2d 
634, 287 N.C. 169. 

Pa,—Shields v. Larry Const. Co., 
88 A.2d 764, 870 Pa, 682—Bauhof 
V. Adair, 66 A.2d 870, 162 Pa.Super. 
92. 

R.I.—Giorgio V. F. S. Payne Co., 101 
A.2d 238. 

Tenn.—Act-O-Lane Gas Service Co. 
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▼. Clinton, 246 S.W.2d 796, 85 Tenn. 
App. 442. 

Utah.—Coray v. Southern Pac. Co 
185 P.2d 968, 112 Utah 166, re¬ 
versed on other grounds 69 SCt. 
275, 335 U.S. 620, 98 L.Ed. 208. 
Vt.—Bonneau v. Russell, 86 A2d 
669, 117 Vt. 134—Hill v. Stringer, 
76 A.2d 667, 116 Vt 296, followed 
in 76 A.2d 660, 116 Vt 301. 
Wash.—Davis v. North Am. Acc. 
Ins. Co., 234 P.2d 871, 89 Wash.2d 
145. 

(7) To pass on disputed facts Is 
sole prerogative of jury.—^Krleger 
V. Louisville Water Co., 116 S.W.2d 
286, 272 Ky. 746—64 C.J. p 331 note 
66 [d] (19). 

(8) Weight of witness' conflicting 
testimony is jury question, where 
conflict is reasonably explained or 
othfer facts tend to show which 
story is true.—Goslln v. Kum, 178 
S.W.2d 79, 351 Mo. 395—Adelsberger 
V. Sheehy, 69 S.W.2d 644, 332 Mo. 
964. 

(9) Weighing and reconciliation of 
conflicting testimony are matters for 
jury. 

Okl.—El Kourl v. Toma, 194 P.2d 
872, 200 Okl. 364. 

Tenn.—^Toung v. City of Nashville, 
176 S.W.2d 377, 26 Tenn.App. 658 
—^Pearson Bburdwood Flooring Co. 
V. Phillips, 120 S.W.2d 973, 22 
Tenn.App. 206. 

(10) Weight of conflicting evi¬ 
dence is for the jury. 

U.S.—Traders & General Ins. Co. v. 
Powell, C.A.Ark., 177 P.2d 660— 
Boult V. Maryland Cas. Co., C.CA- 
Miss., Ill P.2d 267, certiorari de¬ 
nied Maryland Cas. Co. v. Boult, 
61 S.Ct 86, 811 U.S. 672, 86 L.Ed. 
482—U. S. V. Burleyson, C.C.A.Cal., 
64 F.2d 868. 

Ark.—^Powell Bros. Truck Lines v. 
Barnett, 121 S.W.2d 116, 196 Ark. 
1082. 

Cal.—Ervin v. City of Los Angeles, 
266 P.2d 25, 117 CalA.pp.2d 303- 
Alvemaz v. H. P. Garin Co., 16 P. 
2d 683, 127 Cal.App. 681. 

Ill.—^Nadenik v. Nadenlk, 24 N.E.2d 
346, 372 HI. 408—Trust Co. of 
Chicago y. Ancateau, 46 N.E.2d 
125, 317 HLApp. 186—Smith v. 
Carter, 23 N.E.2d 738, 302 HLApp. 
235—Scally v. Flannery, 11 N.E.2d 
123, 292 I11A.PP. 349. 

Ind.—Moorman Mfg. Co. v. Keller, 
184 N.B. 913, 98 Ind.App. 607. 

Kan.—^Flrst Nat. Bank v. Strawn, 67 
P.2d 589, 146 Kan. 934. 

Ky.—^Louisville & N. R. Co. v. Utz, 
178 S.W.2d 968, 297 Ky. 70—Great 
Atlantic &, Pacific Tea Co. v. Smith, 
186 S.W.2d 759, 281 Ky. 688—Do¬ 
mestic Life & Accident Ins. Co. v. 
Smith, 82 S.W.2d 293, 259 Ky. 158. 
Md.—^Baltimore Transit Co. v. Alex¬ 
ander, 192 A. 349, 172 Md. 464— 
Washington Ry. & Electric Co. v. 
Anderson, 177 A. 282, 168 Md. 224— 
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jury under proper instructions from the court,* and I how strong the evidence on one side is * The jury 
it is not a question of law for the court,^ no matter I cannot be allowed to determine disputed questions 


Ausherznan Frisch, 163 A. 862, 
164 Md. 78. 

Mass.—Yacuum Oil Co. v. SmooMer, 
185 IT.B. 13, 282 Mass. 361. 

Mich.—^Linendoll v. Te Paske, 41 N. 

W.2d 346, 327 Mich. 129. 

Minn- —Flaherty v. Great Northern 
Ry. Co., 16 N.W.2d 653, 218 Minn. 
488. 

Miss.—^Universal Truck Loadingr Co. 
V. Taylor, 172 So. 766, 178 Miss. 
143—^Loper v. Yazoo & M. V. R. 
Co., 146 So. 743, 166 Miss. 79. 

Mo.—^Younff V. V^eelock, 64 S.W.2d 
960, 333 Mo. 992, certiorari denied 
Wheelock v. Youngr, 64 S.Ct 627. 
291 TT.S. 676, 78 L.Bd. 1064—Davis 
V. American Life & Accident Ins. 
Co., App., 113 S.W.2d 1082. 

Neb.—^Interstate Airlines v. Arnold, 
247 N.W. 858, 124 Neb. 546. 

N.Y.—^Reid V. Hasnaes, 96 N.Y.S.2d 
68, 276 App.Div. 977. 

Okl.—^Mid-Continent Pipe Line Co. 

V. Price, 225 P.2d 176, 208 Okl. 626 
—Durell V. Public Service Co. of 
Oklahoma, 51 P.2d 517, 174 Okl. 
649. 

Or.—Johnson v. Roberts Bros., 49 P. 
2d 466, 161 Or. 811. 

Tex.—Clarkson v. Ruiz, Civ.App., 140 
S.W.2d 206, error dismissed, judg¬ 
ment correct—Holt v. Wilson, Civ. 
App., 66 S.W.2d 580. 

Utah.—Nelson v. Lott 17 P.2d 272, 
81 Utah 266. 

Vt—Grentes v. St Peter, 168 A. 669, 
106 Vt 108. 

Va.—^Thalhimer Bros. v. Casci, 168 
S.E. 438, 160 Va. 439. 

W.Va.—^Phillippl v. Farmers' Mut 
Telephone Co., 168 S.E. 762, 113 

W. Va. 470. 

64 C.J. p 331 note 66 [d] (14), (17), 
(26), (88). 

(11) Court will not determine com¬ 
parative value or weight of conflict¬ 
ing evidence, but will leave question 
to jury, when there is some material 
or substantial evidence supporting 
plaintiff’s case.—^Brenizer v. Nash¬ 
ville, C. & St L. Ry., 8 S.W.2d 1068, 
166 Tenn. 479, rehearing denied 8 S, 
W.2d 1099, 166 Tenn. 479—^Pruden¬ 
tial Ins. Co, of America v. Davis, 78 
S.W.2d 368, 18 Tenn.App. 413. 

(12) Where evidence was in con¬ 
flict and there was evidence to im¬ 
peach witnesses on both sides, fact 
issues were for jury.—^Aide v. Tay¬ 
lor, 7 N.W.2d 767, 214 Minn. 212, 146 
A.L.R. 630. 

3. Colo.—Blaln v. Yodkey, 184 P.2d 
1015, 117 Colo. 29. 

Fla.—^Martin v. Stone, 61 So.2d '33— 
Moorer v. Putnam Lumber Co., 12 
'So.2d 870, 162 Fla. 520. 

Iowa.—Jettre v. Healy, 60 N.W.2d 
641—^McVay v. C!axpe^ 28 N.W. 2d 
682, 238 Iowa 118L 

88 C.J.S.—29 


Md.—Frankfort Distillers v. Bums 
Bottling Mach. Works, 197 A. 699. 
174 Md. 12—Weinstein v. Meyer, 
191 A. 238, 172 Md. 238. 

Mont—Whitney v. Northwest Grey¬ 
hound Lines, 242 P.2d 267, 125 
Mont 628. 

Neb.—Dlschner ▼. Loup River Public 
Power Dist. 26 N.W.2d 813, 147 
Neb. 949—Coryell v. Robinson Out¬ 
door Advertising Co., 2 N.W.2d 106, 
140 Neb. 856. 

Okl.—^B1 Kouri v. Toma, 194 P.2d 
872, 200 Okl. 864—J. R. Watkins Co. 
V. Miller, 64 P.2d 314, 176 Okl. 20— 
Dozier v. Schuermann, 62 P.2d 1063, 
176 Okl. 298. 

Pa.—National Carloading Corp. v. 
Lee, 28 A.2d 811, 151 Pa.Super. 
23. 

Tex.—^Texas & N. O. R. Co. v. War¬ 
den, Civ.App., 107 S.W.2d 461, 
error dismissed. 

64 O.J. p 333 note 67. 

4. U.S.—^Traders & General Ins, Co. 
V. Powell, C.A.Ark., 177 F.2d 660. 

Fla.—Bryan v. Loftin, 61 Bo.2d 724 
—Williams V. Sauls, 9 So.2d 369, 
161 Fla. 270—^Teddleton v. Florida 
Power & Light Co., 200 So. 646, 145 
Fla. 671—Sharp v. Williams. 192 
So. 476, 141 Fla. 1—Welbom v. 
Kemp. 192 So. 469, 141 Fla. 89— 
Brandt v. Brandt 189 So. 276, 138 
Fla. 248—Saunders v. Lischkoit, 
188 So. 815, 187 FUu 826—Alford 
V. Barnett Nat Bank of Jackson¬ 
ville, 188 So. 822, 187 Fla. 664— 
City of Hollywood v. Bair, 186 So. 
818, 136 Fla. 100—Moore v. Diet- 
rich, 183 So. 2, 183 Fla. 809— 
Atlantic Peninsular Holding Co. v. 
Oenbrink, 182 So. 812, 133 Fla. 
825—^Penvardis v. Pfeifer, 182 So. 
807, 132 Fla. 724—Tampa Shipbuild¬ 
ing & Engineering v. Adams, 181 
So. 403, 182 Fla. 419, rehearing 
denied Tampa Shipbuilding & En¬ 
gineering Co. V. Adams, 181 So. 
893, 182 Fla. 419. 

Md.—Hess V. Loftus, 196 A, 666, 178 
Md. 284. 

Mo.—Brinkley v. United Biscuit Co. 
of America, 164 S>.W.2d 826, 849 
Mo. 1227—^Finley v. St Louis-San 
Francisco Ry. Co., 160- S.W.2d 786, 
849 Mo. 830—^Russell v. Johnson, 
160 S.W.2d 701, 849 Mo. 267—Sea- 
go V. New York Central R. CJo., 156 
S.W.2d 126, 348 Mo. 761, reversed 
on other grounds 62 S.Ct 806, 815 
UjS. 781, 86 L.Bd. 1188—Courtney 
V. Ocean Accident & Guaranty 
Corp., 142 S,W.2d 868, 346 Ma 703. 
180 A.L.R. 234—Parrent v. MobUe 
& Ohio R. Co., 70 S.W.2d 1068, 334 
Mo. 1202—Ashwell v. W. S. Seed 
Co., App., 167 S.W.2d 950. 

Neb.—Dischner v. Loup River Pub¬ 
lic Power Dist, 26 N.W.2d 813, 
147 Neb. 949. 


N.C.—^Perkins v. Langdon, 74 S.E.2d 
634, 287 N.C. 169. 

Okl.—^Mid-Continent Pipe Line Co. 
V. Price, 226 P.2d 176, 203 Okl. 626 
—Pure Oil Co. v. Taylor, 166 P.2d 
629, 195 Okl. 93. 

S.C.—Mixson v. Rossiter, 74 S.E.2d 
46, 228 S.C. 47. 

Tex.—^Insurance Inv. Corp. v. Haiv 
grove, Civ.App., 179 S.W.2d 383. 

64 C.J. p 888 notes 68, 69. 

Similar statements of rule 

(1) In general.—Watson v. Toler, 
Tex.Clv.App., 168 S.W.2d 506—64 C. 
J. p 338 note 69 [b]. 

(2) Court cannot substitute its 
judgment for that of the jury when 
disputed facts are involved. 

m.—Crut<difleld v. Meyer, 107 N.B. 
2d 36, 347 ULApp. 316, reversed on 
other grounds 111 N.E.2d 142, 414 
Ill. 210. 

Iowa.—Glover v. Vernon, 286 N.W. 
652, 226 Iowa 1089. 

N.D.—Rott V. Provident Life Ins. 
Co., 298 N.W. 17, 70 N.D. 768. 

(3) If there is a disputed fact it 
Is not for trial court to determine, 
as a matter of law, the sufficiency of 
such evidence.—^Marr v. Olson, 40 N. 
W.2d 476, 241 Iowa 203. 

(4) The trial court should not 
weigh conflicting evidence. 

m. —Fricke v. St. Louis Bridge Co., 
32 N.E.2d 1016, 809 ULApp. 279— 
Scally V. Flannery, 11 N.E.2d 123, 
292 ULApp. 349. 

E[an.—^First Nat. Bank v. Strawn, 
67 P.2d 589, 146 Kan. 934. 

Md.—^Baltimore Transit Co. v. Alex¬ 
ander, 192 A. 849, 172 Md. 464. 
Miss.—^Universal Truck Loading Co. 

V. Taylor, 172 So. 766, 178 Miim. 
143. 

N.Y.—Reid V. Haynes, 96 N.Y.S.2d 68, 
276 App.Div. 977. 

64 C.J. p 333 note 69 [b] (8). 

(5) Where evidence was conflicting, 
trial judge would have had no right 
to decide case as a matter of law 
on Interpretation of one of conflict¬ 
ing pieces of evidence.—Griffith v. 
Keystone Driller CJo., 96 A. 2d 185, 
878 Pa. 447. 

5. Ky.—^Roland v. Murray, 2’39 6.W. 
2d 967—^Melton v. Royster, 61 S. 

W. 2d 1099, 260 Ky. 168. 

Pa.—Szczygielski v. Travelers' Ins. 

Co., 174 A. 662, 114 Pa.Super. 352. 
Tex.—^Fitch V. Maverick County Wa¬ 
ter Control & Improvement Dist. 
No. 1, Civ.App., 58 S.W.2d 887. 

64 C. J. p 883 note 70. 

Conflict with witness’ prior state¬ 
ments 

If one witness' testimony Is le¬ 
gally sufficient to take plaintiff's case 
to jury, its contradiction, by numerous 
witnesses for defendant, or even con¬ 
flict thereof with same witness' state- 
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of fact from mere conjecture.® In other words, i a material issue^ 
where evidence is conflicting or contradictory on | and not of the tr 


ments before trial or testimony in 
previous trial or other legal proceed¬ 
ing, is immaterial.—'Kaufman, by 
Deutch V. Baltimore Transit Co., 78 
A.2d 464, 197 Md. 141—Baltimore 
Transit Co. v. State, for Use of Cas- 
tranda, 71 A.2d 442, 194 Md. 421— 
Foble V. Knefely, 6 A.2d 48, 176 Md. 
474, 122 A.L.R. 831. 

aUbnltatloii 

Where plaintiff produces material 
evidence sufficient. If believed and un- 
contradicted, to warrant a verdict, 
no amount of contradictory evidence 
will authorize the trial Judge to take 
the question of its effect and weight 
from the Jury, provided the testi¬ 
mony is not contrary to reason or to 
natural and physical laws.—^Begert v. 
Payne, O.O.A.Ohio, 274 F. 784—^Brown 
V. Baltimore & O. R. Co., D.C.Ohio, 
23 F.Supp. 168. 

6. Wls.—^Lansing v. John Strange 
Paper Co., 278 N.W. 857, 227 Wls. 
439. 

Some evidence required 

(1) There must be some direct evi¬ 
dence of the fact, or evidence tending 
to establish circumstances from 
which Jury would be warranted in 
saying that the inferences therefrom 
clearly preponderate In favor of the 
existence of the fact.—^Lansing v. 
John Strange Paper Co., supra. 

(2) While weight and credibility to 
be accorded inconsistent and contra¬ 
dictory testimony are ordinarily ques¬ 
tions for Jury, this principle applies 
only where there is some evidence, 
even though of doubtful probative 
value, to sustain a finding.—Whit¬ 
man V. Speckel, 58 N.W.2d '558, 237 

Minn. 86. 

7. U.S.—Chicago & N. W. By. Co. 
V. Golay, C.C.A.Wyo., 165 F.2d 842. 

Ark.—Watson v. Harris, 216 S.W.2d 
784, 214 Ark. 349—W. U. Tel. Co. 
V. Byrd, 122 •S.W.2d 669, 197 Ark. 
152. 

Cal.—^Isham v. Trimble, 48 P.2d 581, 
5 Cal.App.2d 648. 

Colo.—Schell V. Kullhem* 259 P.2d 
861, 127 Colo. 656—^Maloney v. Jus- 
sel, 241 P.2d 862, 125 Colo. 125— 
Swanson v. Martin, 209 P.2d 917, 
120 Colo. 361—^Thompson v. Davis, 
184 P.2d 138, 117 Colo. 82. 

Idaho.—Alsup V. Saratoga Hotel, 229 
P.2d 985, 71 Idaho 229. 

Kan.—Schuette v. Boss, 190 P.2d 
198, 164 Kan. 482. 

Miss.—C. & B. Stores v. Scarborough, 
196 So. 650, 189 Miss. 872. 

Pa.—^NTorvldas v. Metropolitan Life 
Ins. Co., Com.Pl., 6 Sch.Beg. 292— 
Bosley V. Kramer, Com.PL, 34 
West.Ii.J. 46. 

Tex.—^Texas & H. O. B. Co. v. Bur¬ 
den, 203 S.W.2d 522, 146 Tex. 109 


—Teal V. Powell Lumber Co., Civ. I 
App., 262 S.W.2d 223—^Bradford v. | 
Manney, Civ.App., 133 S.W.2d 601, 
error dismissed. 

Va.—Houston v. Strickland, 87 S.B. 

2d 64, 184 Va. 994, 155 A.L.B. 537. 
W.Va.—Wright v. Valan, 43 S.E.2d 
364, 130 W.Va. 466. 

64 C.J. p 338 notes 71—74, p 334 notes 
76-77. 

Similar statements of rule 
(1) In general. 

Cal.—^Monterrosa v. Grace Lines, 204 
P.2d 377, 90 Cal.App.2d 826. 

Fla.—Schutt V. Lester, 198 So. 219, 
144 Fla. 682. 

Me.—Greene v. Willey, 86 A.2d 82, 
147 Me. 227. 

Mo.—^Bourne v. Pratt & Whitney Air¬ 
craft Corp. of Mo., App., 207 S.W.2d 
533. 

Okl.—^Eisenschmidt v. Conway, 155 
P.2d 241, 196 Okl. 77. 

Tex.—Dixie Fire Ins. Co. v. Mc¬ 
Adams, Clv.App., 235 S.W.2d 207, 
error dismissed—^Texas Steel Co. v. 
Bockholt, Clv.App., 142 S.W.2d 
842, error refused—^Dollahite-Levy 
Co. V. Phillips, Civ.App., 99 S.W. 
2d 688, error dismissed. 

64 C.J. p 333 note 74 [aj, p 884 note 
77 [b]. 

<2) Determination of the weight 
and credibility of conflicting evidence 
is one resting within the province 
of the Jury. 

Ky.—Gllckman v. Harlan Wallins 
Coal Co., 133 S.W.2d 718, 280 Ky. 
477. 

Tex.—Watson ▼. Toler, Civ.App., 163 
B.W.2d 606. 

(3) It is the province of the Jury 
to determine the weight and value of 
testimony. 

Mo.—Clonts V. Laclede Gaslight Co., 
140 S.W. 970, 160 MO.APP. 456. 

Okl.—Mercer & Co. v. Port, 56 P.2d 
852, 175 Okl. 589. 

<4) It is province of Jury to recon¬ 
cile conflicting testimony and deter¬ 
mine which side shall prevail.—Ches- 
lock V. Pittsburgh Bys. Co., 69 A.2d 
108, 863 Pa. 157—Ebell v. Smith, 55 
A.2d 321, 357 Pa. 490—Anstine v. 
Pennsylvania B. Co., 20 A.2d 774, 
842 Pa. 423—Willetts v. Butter Tp., 
15 A.2d 392, 141 Pa.Super. 394—Coch¬ 
ran V. Pittsburgh, C., C. & St. L. B. 
Co., 169 A. 10, 110 Pa.Super. 411 
—Freas v. Campbell, Com.Pl., 48 
Lanc.L.Bev. 464. 

(5) It is province of Jury to recon¬ 
cile conflicting evidence, if possible. 
Del.—James T. Chandler & Bon v. 
Bmelka, 13 A.2d 427, 1 Terry 415, 
affirmed Smolka v. James T. Chand¬ 
ler & Son, 20 A.2d 131, 2 Terry 255, 
184 A.L.B. 629. 
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, it is the province of the jury,7 
ial court,® to determine the matter. 

Pa.—Majewski v. Lempka, 183 A. 
777, 821 Pa. 869—Steinbadier v. 
Achey, Com.Pl., 45 Lanc.D.Rev. 471. 
64 C.J. p 834 note 77 [b] (12). 

(6) It is within province of trier 
of facts to resolve conflicts in evi¬ 
dence. 

Cal.—^Rice v. California Lutheran 
Hospital, 163 P.2d 860, 27 Cal.2d 
296. 

Md.—Jay Dee Shoes v. Ostroff, 59 A. 
2d 738, 191 Md. 87. 

Tex.—^Ford v. Panhandle & Santa Fe 
By. Co., 252 S.W.2d 661, 161 Tex. 
538. 

(7) It is the province of Jury, in 
case of conflict, to decide the weight 
to be given the testimony. 

Cal.—Sunseri v. Dime Taxi Corp., 135 
P.2d 654, 57 Cal.App.2d 926. 
ni.—^Manzeske v. Tellow Cab Co., 54 
N.B.2d 239, 882 IlLApp. 280. 

Ind.—^Indianapolis Bys. v. Williams, 
59 N.E.2d 586, 115 IndApp. 383. 
B:y.—^Anderson v. Shields, 234 S.W. 

2d 739, 314 Ky. 228. 

Neb.—^Medelman v. Stanton-Pllger 
Drainage Dist., 52 N.W.2d 828, 155 
Neb. 518—Heusser v. McAtee, 39 N. 
W.2d 802, 161 Neb. 828—Webber v. 
City of Scottsbluff, 36 N.W.2d 110, 
150 Neb. 446—^Dischner v. Loup 
River Public Power Dist, 25 N.W. 
2d 813, 147 Neb. 949. 

Ohio.—Bard v. Cleveland, C., C. & 
St L. B. Co., App., 86 N.E.2d 824 
—Shoup V. Clemans, App., 31 NH. 
2d 108. 

Okl.—^Mid-Continent Pipe Line Co. v. 

Price, 225 P.2d 176, 203 Okl. 626. 
W.Va.—Davis v. Pugh, 67 S.E.2d 
9, 138 W.Va. 569—Tundke v. Wel¬ 
ker, 36 S.E.2d 410, 128 W.Va. 299. 
64 C.J. p 333 note 74 [a] (2), p 334 
note 77 [b] (8), (9). 

(8) It is province of Jury to pass 
on and decide questions of fact if 
evidence is contradictory or conflict¬ 
ing.—Home V. Hall, Ky., 246 S.W.2d 
441—Kelly v. Marcum, 114 S.W.2d 
1102, 272 Ky. 609—64 C.J. p 384 note 
77 [b] (4). 

(9) Where evidence Is conflicting, 
it is province of Jury to reconcile 
it if possible, and if not then to 
determine who is speaking truth, and 
upon such evidence as ttxey believe 
to be true, to return their verdict. 
Ark.—Arts v. Jones, 118 S.W.2d 674, 

196 Ark. 1177. 

Fla..—^Purinton v. Zimmanck, 170 So. 
168, 125 Fla. 815. 

8. Fla.—De Salvo v. Curry, 33 So. 
2d 215, 160 Fla. 7. 

Ky.—Kelly v. Marcum, 114 S.W. 2d 
1102, 272 Ky. 609. 

Tex.—Texas Emp. Ins. Ass*n v. 
Knipe, 289 S.W.2d 1006, 160 Tex. 
313. 

64 C.J. p 334 note 78* 
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under proper instructions,* unless the statements 
are so irreconcilable that a particular finding would 
be a mere g^ess.^® So, where there is a substantial 
conflict in the evidence, it is the function of the 
jury to determine the matter.^i 

Where the evidence is conflicting, it is for the 
jury, considering the evidence as a whole,^^ to 
decide where , the preponderance lies,is and it is 
not the province of the trial court to determine the 
question.^^ Likewise, where there is a conflict or 
contradiction in the evidence, the probative force of 
the evidence is for the jury to determine,!^ and is 
not a matter for the trial court.^® So, also, where 
the evidence conflicts, the jury have the authority 
and duty of determining where the preponderance 
of evidence lies.^^ 


Test The test generally applied with respect to 
determinmg the weight and sufficiency of the evi¬ 
dence, discussed supra § 208, is also applied where 
there is a conflict in the evidence.^® Hence, where 
the facts are disputed or controverted, and the evi¬ 
dence is such that reasonable men may differ as* to 
the ultimate facts, conclusions, and inferences, the 
question is for the jnry,^® and not for the trial 
court.20 

b. Submission to, or Withdrawal from, Jury 

Issues or facts with respect to which there is a sub¬ 
stantial conflict or cchitradlction in evidence should be 
submitted to the Jury. 

The rule is well settled that facts or issues with 
respect to which there is a substantial conflict or 
contradiction in evidence are properly submitted,^^ 
or where the evidence is conflicting the issues 


9. Ky.—^Anderson v. Shields, 234 S. 
W.2d 789, 814 Ky. 228—Kelly v. 
Marcum, 114 S.W.2d 1102, 272 Ky. 
609.^ 

64 O. J. p 834 note 79. 

10. U.S.—^Railway Express Asrency 
V. lilttle, C.C.A.Pa., 50 P.2d 69. 76 
A.li.R. 968. 

11. Cal.—^Kelly v. David D. Bohan¬ 
non Organization. 260 P.2d 646. 119 
Cal.App.2d 787—^In re Sargavak’s 
Estate, 212 P.2d 641, 96 Cal.App. 
2d 78. 

Ill.—^Primis v. City of Chicago, 102 
N.E.2d 751, 845 Ill.App. 803. 

Kan.—Atkins v. Morton, 191 P.2d 
909, 164 Kan. 626. 

N.O.—Barbee v. Edwards, 77 S.E.2d 
646, 238 N.C. 215. 

Ohio.—Ulrich v. McDonough, 101 IN’. 

E.2d 168, 89 Ohio App. 178. 

Tex.—^Tripp v. Watson, Civ.App., 235 
S.W.2d 677, error refused no revers¬ 
ible erroiv-Coca-Cola Bottling Co. 
of Port Worth v. Burgess, Civ. 
App., 195 S.W.2d 879, refused no re¬ 
versible error. 

64 C.J. p 334 notes 81, 82. 

Where it is not possible to recoa- 
olle testlttony of defendant with that 
of plaintiff, it is function of Jury to 
pass on the facts.—Cooper v. Safe¬ 
way Lines, 26 N.E.2d 632, 804 HI. 
App. 302. 

19. Okl.—Ronspiez v. Chambers, 226 
P.2d 388, 208 Okl. 664. 

13. Okl.—Ronspiez v. Chambers, su¬ 
pra—MidContinent Pipe Line Co. 
V. Price, 225 P.2d 176, 208 Okl. 626. 
64 C.J. P 835 note 83. 

Preponderance of evidence generally 
as question for court or Jury see 
supra S 208. 

Preponderance of probabilities 
Tenn.—Cude v. Culberson, 209 S.W. 
2d 506, 80 Tenn.App. 628. 


I Co., 82 N.E.2d 1016, 809 Ill.App. 
279. 

M. J.—Carroll v. Central R. R. of New 
Jersey, 79 A. 293, 81 N.J.Law 667. 

15. U.S.—Henwood v. Coburn, C.C. 
A.MO., 165 P.2d 418. 

Ala.—Street v. Street, 22 So. 2d 85. 
246 Ala. 688. 

Pla.—Juhasz v. Barton, 1 So.2d 476, 
146 Pla. 484. 

Dl.—Ferguson v. City of Springfield, 
87 N.B.2d 563, 311 IlLApp. 665. 
Wash.—Crescent Mfg. Co. v. Han¬ 
sen. 24 P.2d 604, 174 Wash. 198. 

64 C.J. p 835 note 85. 

16. U.S.—Henwood v. Cobum, C.C.A. 
Mo., 165 P.2d 418—Start v. North¬ 
ern Pac. Ry. Co., N.D., 196 P. 180, 
116 C.C.A. 12, certiorari denied 88 
S.Ct. 114, 226 U.S. 609, 57 L.Ed. 
880. 

17. Iowa.—Vorpahl v. Southern 
Surety Co., 228 N.W. 866, 208 Iowa 
848. 

Okl.—^Bredouw v. Wilson, 256 P.2d 
421, 208 Okl. 893. 

18. S.C.—^Lower Main Street Bank 
V. Caledonian Ins. Co., 188 S.E. 
553, 185 S.C. 155. 

19. U.S.—Casey v. Seas Shipping 
Co., C.A.N.T., 178 P.2d 860. 

Neb.—^Dischner v. Loup River Public 
Power Dist., 25 N.W.2d 818, 147 
Neb. 949. 

N. T.—George Poltis, Inc., v. City of 
New York, 88 N.B.2d 465, 287 N.T. 
108, 163 A.L.R. 1122. 

Ohio.—Bard v. Cleveland, C., C. & St. 

L. R. Co., APP., 86 N.E.2d 824. 
Tenn.—Cude v. Culberson, 209 S.W. 

2d 506, 30 Tenn.App. 628. 

Utah.—Coray v. Southern Pac. Co., 
185 P.2d 968, 112 Utah 166, revers¬ 
ed on other groufid8:69 S.Ct. 275, 
885 U.S. 520, 98 L.Ed. 208. 

Wash.—^American Products^ Co. v. 
Vlllwock, 109 P.2d 570, 7 Wash.2d 
246, 132 A.L.R. 1010—^Beck v. Dye, 
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92 P.2d 1113, 200 Wash. 1, 127 A.L. 
R. 1022—Steen v. Polyclinic, 81 P. 
2d 846, 195 Wash. 666—Corbaley v. 
Pierce County, 74 P.2d 993, 192 
Wash. 688—Caylor v. B. C. Motor 
Transp., 71 P.2d 162, 191 Wash. 
865—Ahrens v. Anderson, 67 P.2d 
410, 186 Wash. 182. 

Wis.—Schoenberg v. Berger, 42 N. 
W.2d 466, 257 Wis. 100—Jensen v. 
Jensen, 279 N.W. 628, 228 Wis. 
77. 

64 C.J. p 385 notes 90-98. 

20. Wash.—American Products Co. 
V. Villwoc*:, 109 P.2d 570, 7 Wash. 
2d 246, 132 A.D.R. 1010—Beck v. 
Dye, 92 P.2d 1113, 200 Wash. 1, 127 
A.L.R. 1022—^Ahrens v. Anderson, 
57 P.2d 410, 186 Wash. 182. 

64 C.J. p 885 note 99. 

21. Ark.—Gill v. Burks, 180 S.W.2d 
578, 207 Ark. 829—Magnolia Petro¬ 
leum Co. V. Saunders, 104 S.W.2d 
1062, 198 Ark. 1080. 

Pla.—^Powell V. Proctor, 1*96 So. 419, 
143 Pla. 158. 

m.—^Industrial Loan & Trust Co. v. 
Bell, 21 N.E.2d 688, 300 Ill.App. 
502. 

N.H.—Merchants Mut. Cas. Co. ▼. 

Smith, 17 A.2d 88, 91 N.H. 204. 
N.J.—^Massarl v. Accurate Bushing 
Co., 85 A.2d 260, 8 N.J. 299. 

Okl.—Denver Producing & Refining 
Co. V. Meeker, 188 P.2d 858, 199 
Okl. 588. 

64 C.J. p 835 note 2. 

Demurrer to evidence see infra 85 
225-286. 

Directed verdict see Infra 55 249- 
265. 

Dismissal or nonsuit see infra 55 
238-248. 

Submission to, or withdrawal from. 
Jury in general see supra 5< 208. '' 
Submisslott-heid aot*e»or < 

Ala.- 7 HC. L. Gray Lumber Co. v. 

Johnson, 195 So. 731, 289 Ala. 576. 

64 C.J. p 885 note 2 [bj. 


14. HI.—^Pridce v. St Louis Bridge 
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should,22 or must,22 be submitted to the jury, un¬ 
der proper instruction, no matter how clearly and 
satisfactory in the mind of the trial court the 
truth may have been established,24 or the number of 
witnesses preponderating for one party,25 and, it 


has been held, even though a verdict for plaintiff 
cannot be allowed to stand .22 It is also well settled 
that it is erroneous to withdraw such case or is¬ 
sue from the jufy,27 or to fail or refuse to submit 
it,22 or, in other words, that it is not error to refuse 


82. U.-a. —Ballard v. Atchison, T. & 
S. P. R. Co., C.C.A.Tex., 100 F.2d 
162. 

Pla.—^Bryan v. Loftln, 61 So.2d 724— 
Bassett v. Edwards, 30 So.2d 374, 
l-SS Pla. 848—Williams v. Sauls, 9 
So.2d 369, 151 Pla. 270—Teddleton 
V- Ploilda Power & Ligrht Co., 200 
So. 646, 146 Pla. 671—Sharp v. 
WUliams, 192 So. 476, 141 Pla. 1— 
Welbom v. Kemp, 192 Sa 469, 141 
Pla. 89—^Brandt v. Brandt, 189 Bo. 
276, 188 Pla. 243—Saunders v. 
Liischkoff, 188 So. 815, 137 Pla. 826 
—Alford V. Barnett ITat. Bank of 
Jacksonville, 188 So. 322, 137 Pla. 
664—City of Hollywood v. Bair, 
186 So. 818, 136 Pla. 100—Moore 
V. Dietrich, 183 So. 2, 133 Pla. 809 
—Atlantic Peninsular Holdlngr Co. 

V. Oenbrink, 182 So. 812, 183 Pla. 
826—Pendarvia v. Pfeifer, 182 So. 
307, 132 Pla. 724—^Tampa Shlp- 
hulldlncr & Ensrineerlng v. Adams, 
181 So. 403, 132 Pla. 419, rehear¬ 
ing denied Tampa Shipbuilding & 
Engineering Co. v. Adams, 181 So. 
893, 182 Pla. 419—Orr v. Avon 
Plorida Citrus Corp., 177 So. 612, 
180 Pla. 306—[NTew England Mut. 
Life Ins. Co. v. Hucklns, 173 So. 
696, 127 Pla. 640—W. B. Harbeson 
Ltuuber Co. v. Cosson, 156 So. 482, 
116 Pla. 495. 

Ill.—Downs V. Baltimore & 0. R. 
Co., 102 N.E.2d 637, 345 ULApp. 118, 
80 A.L.R.2d 503. 

Iowa.—^Kehm v. Dilts, 270 N.W. 888, 
222 Iowa 826, 

Ky.—Owlngs v. Webb’s Bx’r, 202 S. 

W. 2d 410, 304 Ky. 748. 

Minn.—Abraham v. Byman, 8 N.W. 

2d 231, 214 Minn. 365. 

Miss.—Noland v. Castle, 27 So.2d 375. 
Neb.—Gunn v. Coca-Cola Bottling Co. 
of Lincoln, 47 N.W.2d 397, 154 Neb, 
160—Pahl V. Sprague, 42 N.W.2d 
867, 162 Neb. 681—Umberger v. 
Sankey, 88 N.W. 2d 21, 151 Neb. 
488, rehearing denied 38 N.W. 2d 
661, 161 Neb. 626—^Thomas v. Paul¬ 
son, 30 N.W.2d 69, 149 Neb. 44— 
Spaulding v. Howard, 27 N.W. 2d 
832, 148 Neb. 496—Kline v. Met¬ 
calfe Const Co., 19 N.W.2d 693, 146 
Neb. 889—Stoffel v. Metcalfe 
Const Co., 17 N.W.2d 3, 146 Neb. 
460—Stevens v. Pall, 276 N.W. 401, 
133 Neb. 610—Jensen v. Omaha & 
C. B. St Ry. Co., 267 N.W. 267, 128 
Neb. 21. 

N.J.—Sokol V. Liebstein, 87 A.2d 1, 
9 N.J. 93. 

N.T.—^Rosati V. H W. B., Inc., 81 
N.T.S.2d 412. 

N.C.—Gorham v. Pacific Mut Life 
Ins. Co., 200 S.E. 6, 214 N.C. 626, 
rehearing denied Gorham y. Pacific 


Mut Life Ins. Co. of Cal., 1 S.E.2d 
669, 215 N.C. 195—Oberly & New¬ 
ell Lithograph Corp. v. Clark, 199 
S.B. 898, 214 N.C. 400—Doggett 
Lumber Co. v. Perry, 194 S.E. 476, 
212 N.C. 713, rehearing denied 196 
S.B. 881, 218 N.C. 633—Green v. 
Ruffin, 102 S.E. 684, 179 N.C. 846. 

Pa.—^MacDonald v. Pennsylvania R. 
Co., 86 A.2d 492, 348 Pa. 668— 
Valentine v. Fisher, Com.PI., 66 
Montg.Co. 192. 

S.C.—^Moorer v. Dowling, 68 S.E.2d 
734, 216 S.C. 466. 

Tex.—Bee-BQve Lodge No. 105 v. 
Durham, Civ.App., 253 S.W.2d 909. 

64 C.J. p 386 note 3, p 387 note 5— 
52 C.J. p 728 note 76. 

23. AJa.—^Henderson v. Noland, 189 
So. 732, 238 Ala. 218, 123 A.L.R. 
483—^Farmers Co-op. Warehouse 
Ass’n V. Shikles, 51 So.2d 664, 35 
Ala.App. 636. 

Ariz.-Knapp v. Highway Depart¬ 
ment, 104 P.2d 180, 56 Ariz. 64. 

D.C.—Viner v. Friedman, Mun.App., 
83 A.2d 631. 

Iowa.—^Potter v. Robinson,, 9 N.W. 2d 
467, 283 Iowa 479. 

Kan.—Ross v. Holman, 155 P. 87, 
'97 Kan. 381. 

Mich.—Shields v. Weller, 267 N.W. 
766, 270 Mich. 7. 

Neb.—Snyder v. Farmers Irr. Dlst, 
61 N.W.2d 657, 157 Neb. 771— 
Clouse V. St. Paul Fire & Marine 
Ins. Co., 40 N.W.2d 820, 162 Neb. 
230, 16 A.L.R.2d 1008—^Hamblen v. 
Steckley, 27 N.W.2d 178, 148 Neb. 
283—Chew v. Coffin, 12 N.W.2d 
839, 144 Neb. 170—Fulcher v. Ike, 
.6 N.W.2d 610,142 Neb. 418—Hickey 
V. Omaha & C. B. Street R. Co., 1 
N.W.2d 304, 140 Neb. 665. 

N.J.—Santamaria v. Lamport & Holt 
Line, 196 A. 706, 119 N.J.Law 467. 

N.C.—Campbell v. Peoples Sav. Bank 
& Trust Co., 200 S.E. 392, -214 N.C. 
680—^Hedgecock v. Jefferson Stand¬ 
ard Life Ins. Co., 194 S.E. 86, 212 
N.C. 638. 

N.D.—Proemke v. Otter Tall Power 
Co., 276 N.W. 146, 68 N.D. 7. 

Okl.—National Benev. Soc. v. Rus¬ 
sell, 71 P.2d 631, 180 Okl. 494—Na^ 
tlonal Sec. Fire Ins. Co. of Omaha, 
Neb., V. Boatman, 71 P.2d 624, 180 
Okl. 492. 

Pa.—Kasmer v. Metropolitan Life 
Ins. Co., 12 A.2d 805, 140 Pa.Super. 
46—^Ibach V. A. W. Golden, Ina, 
Com.Pl., 85 Berks Co. 197,' 67 York 
Leg.Rec. 167—Phillips v. Upper 
Darby Tp., Com,Pl., 34 Del.Co. 172 
—^Penn Dairies v. Central Drug, 
Com.Pl., 27 Del.Co. 371—Counts, v. 
Metropolitan Life Ins. Co.,' Com. 

452 


I PI., 6 Sch.Reg. 30^—Norvldas v. 
Metropolitan Life Ins. Co., Com. 
PI., 6 Sch.Reg. 292. 

S.D.—^Kundert v. B. P. Goodrich Co., 
18 N.W.2d 786, 70 S.D. 464. 

Tenn.—^Ray v. Hutchison, 68 S.W.2d 
948, 17 Tenn.App. 477. 

Va.—^Anderson v. Clinchfield R. Co., 
198 S.B. 478, 171 Va. 87. 

64 C.J. p 336 note 4, p 337 note 6. 
Duty 

(1) It is the duty of the court to 
submit the case to the jury where the 
evidence conflicts. 

U.S.—Sykes v. Bensinger Recreation 
Corp., C.C.A.W1S., 117 P.2d 964. 
Ark.—dlark v. Gill, 174 S.W.2d 678, 
206 Ark. 267. 

Tex.—^Koenig v. Marti, Civ.App., 103 
SW.2d 1023, error dismissed— 
Guerra v. Garza, Civ.App., 93 S.W. 
2d 537. 

64 C.J. p 336 note 4 [a]. 

(2) Where there is any evidence 
to support the contentions of plain¬ 
tiff and defendant respectively, it 
is the duty of the trial judge to sub¬ 
mit the case to the jury.—Wilson v. 
Mullen, 11 Tenn.App. 319. 

24. Mich.—^Davis v. Bogardus, 167 
N.W. 889, 201 Midi. 244. 

64 C.J. p 337 note 6. 

25. Tex.—^Kirlicks v. Texas Co., Civ. 
App., 201 S.W. 687, affirmed 216 B. 
W. 386, 110 Tex. 90. 

64 C.J. p 337 note 7. 

26. N.Y.—Marshall v. Buffalo, 71 N. 
T.B. 719, 63 App.Div. 603, affirmed 
-68 N.B. 1119, 176 N.T. 645. 

Where verdict must be set aside gen¬ 
erally see supra S 208. 

27. Ill.—^Pricke v. -St. Louis Bridge 
Co., 32 N.E.2d 1016, 309 DLApp. 
279. 

Md.—^Davidson Transfer & Storage 
Co. V. State, for Use of Brown, 22 
A.2d 682, 180 Md. 63. 

Tex.—Underberg v. Yates, Civ.App.8 
194 S.W.2d 277. 

64 C.J. p 337 note 9. 

Evidence legally Insufficient 

It is error for the court to with¬ 
draw the resolution of contradictory 
testimony from the jury, unless all 
the testimony in the cause tending 
to support plaintiff’s case, when as¬ 
sumed to be true to its most credi- 
ible extent, is, nevertheless, legally in¬ 
sufficient to entitle plaintiff to*.recov¬ 
er.—Wlodarek v. Thrift, 18 A.2d 774, 
178 Md. 453. 

28. Tex.—Wharton v. Mortgage 

Bond Co. of New York, Civ.App., 
48 S.W.2d 619. 

64 C.J. p 338 note 10. 
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to withdraw it from the jury.** 

A conflict with respect to immaterial matters need 
not be submitted to the jury,** and may be disre¬ 
garded by the court*^ or properly may be passed on 
by it.** The trial court must ascertain whether 
there is any conflict in the evidence.** Where there 
is a conflict in the evidence on a subject as to which 
the burden is on plaintiff, evidence which will mere¬ 
ly enable the jury to guess at a fact in his favor 
should not be submitted to them.*^ 

Test. Whether reasonable men might differ with 
respect to the existence of ultimate facts, conclu¬ 
sions, or inferences is the test whether or not the 
question should or must be submitted to the jury,*® 
and where reasonable men might differ thereon the 
issue should not be withdrawn from the jury.*® 


TRIAL §§ 209-210 

§ 210. — Uncontroverted Facts or Evi¬ 

dence 

a. Province of court and jury 

b. Submission to, or withdrawal from, 

jury 

a. Province of Oonxt and Jury 

Although a fact or jury Issue may arise from undis¬ 
puted evidence, as a general rule, where the facts are 
uncontradicted, uncontroverted, or undisputed, or where 
there is no substantial conflict or doubt In the evidence, 
or where the facts are admitted or conceded, or are con¬ 
clusive on a party, or are found by the jury, or where 
the thing proves Itself, or where but one conclusion or 
Inference Is reasonably possible from the evidence, the 
question is one of law for the trial court, and not one of 
fact for the jury. 

As a general rule, where the facts are uncon- 
tradicted,**^ uncontroverted,** or undisputed,** or 


29. Wash.—Clements v. Cook, 191 
P. 874, 112 Wash, 217. 

30. Fla.—^Peeler v. Duval County, 
70 So.2d 354. 

Ga.—Anderson v. Anderson, 80 S.E.2d 
807, 210 Ga. 464. 

Wyo.—Goldbers v. Miller, 96 P.2d 
670, 54 Wyo. 486. 

81. Iowa.—^Herron v. Temple, 200 N. 
W. 917, 198 Iowa 1259. 

32. Iowa.—Smith V. Morgan, 240 N. 
W. 267, 214 Iowa 655. 

33. U.S.—Sykes v. Bensinger Recre¬ 
ation Corp., C.C.A.Wis., 117 F.2d 
964. 

34. Pa,—Roche v. Pennsylvania R. 
Co., 82 AL.2d 832, 169 Pa.Super. 
48. 

Testlinony considered as whole 
In weighing the testimony of a 
witness, it must be considered as a 
whole and a fragment thereof incon¬ 
sistent with his other testimony and 
manifestly given because of misun¬ 
derstanding or confusion will not 
support an inference which will take 
the case to the jury.—^Allan v. Ore¬ 
gon Short Line R. Co., 90 P.2d 707, 
60 Idaho 267. 

35. Colo.—City of Grand Junction v. 
Lashmett, 247 P.2d 909, 126 Colo. 
266. 

Ill.—^Monroe v. Illinois Terminal R. 
Co., 106 N.E.2d 649, 846 ULApp. 
307. 

Ky.—Kentucky Home Mut. Life Ins. 
Co. V. Watts, 188 S.W.2d 499, 298 
Ky. 471. 

Minn.—Hanrahan v. Safway Steel 
Scaffold Co. of Minn., 46 H.W.2d 
243, 233 Minn. 171. 

N.J.—^Bazinsky v. Conklin, 88 A.2d 
706, 8 N.J. 40—^De Ponte v. Mutual 
Contracting Co., 86 A.2d 785, 18 N. 
J.Super. 142—Yormack v. Farmers’ 
Co-op. Ass'n of N. J., 78 A.2d 421^ 
11 N.J.Super. 416—Dobrow vx 

Hertz, 15 A.2d 749, 126 N.J.Law 
*47—Santamaria v. Lamport & Holt 


H.J.—^Federal Deposit Ins. Corp. v. 
Schlemm, 89 A.2d 169, 132 N.J. 
Law 121. 

Tenn.—Stafford v. Consolidated Bus 
Lines, 164 S.W.2d 15, 179 Tenn. 
185. 

Tex.—Erwin v. Texas Employers* 
Ins. Ass'n, Civ.App., 63 S.W.2d 
1076, error refused. 

64 C.J. p 338 note 31. 

39. U.S.—Terry v. Muller, CA..N.D., 
190 F.2d 170. 

Ark.—Gazette Pub, Co. v. Brady, 162 
S.W.2d 494, 204 Ark. 896--Smith 

V. McEachin, 67 S.W.2d 1043, 186 
Ark. 1132. 

Cal.—Curcic v. Nelson Display Co., 
64 P.2d 1163, 19 Cal.App.2d 46. 
Colo.—^Landis v. McGowan, 166 P.2d 
180, 114 Colo. 365. 

Ill.—^Thien v. City of Belleville, 73 
N.B.2d 462, 881 IllA.pp. 387—Mc- 
Manaman v. Johns-Manville Prod¬ 
ucts Corp., 72 N.E.2d 741, 331 Ill. 
App. 178, affirmed 81 N.B.2d 137, 
400 Ill. 428—^Trzaska v. Bigane, 
60 N.E.2d 264, 326 IlLApp. 628— 
Fuller V. De Paul University, 12 N. 
E.2d 213, 293 IlLApp. 261. 

Iowa—^Hildenbrand v. Stinson, 41 N. 

W. 2d 698, 241 Iowa 500. 

Ky. —Niceley*s Adm’x v. Mattox, 242 
S.W.2d 608—Hopper v. Barren 
Fork Coal Co., 92 S.W.2d 776, 263 
Ky. 446—^Bates & Rogers Const. 
Co. V. Allen, 210 S.W. 467, 188 Ky. 
816. 

Md.—^Rothman v. National Mut. Ina 
Co. of District of Columbia, 78 A. 
2d 468, 197 Md. 173. 

Mich.—^Holloway v. Nassar, 267 N. 
619, 276 Mich. 212. 

'Mo^Lipel v. General Am. Life Ins. 
-.^o., App., 192 S.W.2d 871—Jones 
v. Phillips Petroleum Co., App., 186 
S.W.2d 868. 

Mont—Sample v. Murray Hospital, 
62 P.2d 241, 109 Mont 196—Ryan 
v. Industrial Accident Board, 46 P. 
. 2d 77tfc iOB' Mont 143—Blrdwell v. 


Line, 196 A. 706, 119 N.J.Law 467 
—Christine v. Mutual Grocery Co., 
194 A. 626, 119 N.J.Law 149— 
Shields v. Yellow Cab, Inc., 174 A. 
667, 113 N.J.Law 479—^Repasky v. 
Novich, 172 A. 374, 113 N.J.Law 
126—^Llfschitz V. New York & N. 
J. Produce Corp., 168 A. 390, 111 
N.J.Law 392. 

67 C.J. p 729 note 76—64 C.J. p 338 
notes 16-27. 

33. Pa—Schneider v. Mill Creek Bo 2 > 
ough, 62 Pa Super. 436, 

37- CaJ.—^Roberts v. Del Monte 
Properties Co., 243 P.2d 914, 111 
Cal.App.2d 69. 

Okl.—Groseclose v. Sutherland, 163 
P.2d 479, 194 Okl. 479. 

Pa—^Harkins v. John Btancock Mut. 
Life Ins, Co., 86 A.2d 764, 164 Pa 
Super. 387. 

Utah.—^Eklund v. Metropolitan Life 
Ins. Co., 67 P.2d 862, 89 Utah 278. 

64 C.J. p 338 note 30. 

Reasonable time as question of law 
for court where facts are undis¬ 
puted or admitted see infra § 219. 
xrntmpeaohed pvima fade oase 

should prevail as a matter of law.— 

Bass V. Ring, 299 N.W. 679, 210 

Minn. 698, 169 A.L.R. 980. 

38. ni.—^Reilly Tar & Chemical 
Corp.. V. Lewis, 92 N.E.2d 807, 841 
Ill.App. 69—^Escanaba Veneer Co., 
v. Herbert 61 N.E.2d 1004, 320 HI. 
App. 686. 

Ind.—^DuUn v. Long, 54 N.E.2d 662, 
116 IndA.pp. 94. 

Iowa—Oorpns Jozit died in Koonts 
V. Farmers Mut Ins. Ass’n of Van 
Buren County, 16 N.W.2d 20, 22. 

Ky.—Wathen v. Mackey, 187 S.W.2d 
1000, 800 Ky. 116. 

Md.—^Rothman v. National Mut Ins.^ 
Co. of District of Columbia, 78 A. 

468, 197 Md. 173. 

r —^Hendrix v. Metropolitan Life 

4--^ns. Co., 260 S.W.2d 618—^Ray v. 
Mutual Life Ins. Co. of N. Y^ 218 
S.W.2d 986. 
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where there is no substantial conflict^® or substan¬ 
tial doubt^i in the evidence, or where tHfe facts are 
admitted,^2 qj- conceded,^® or are conclusive on a 


party,or are found by the jury,^® or where the 
thing proves itself,^® or where but one conclusion®^ 


Three Forks FortlanU Cement Co., 
40 P.2d 43, 98 Mont 483. 

Neb.—Snyder v. Farmers Irr. Dist, 
61 N.W.2d 667, 167 Neb. 771— 
Cronin v. Swett 61 N.W.2d 219. 
167 Neb. 662—Clouse v. St Paul 
Fire & Marine Ins. Co., 40 N.W.2d 
820, 162 Neb. 230, 15 A.L.R.2d 1008 
—^Hamblen v. Steckley, 27 N.W.2d 
178, 148 Neb. 283—Goodhart v. 
Chlcasro, B. & Q. R. Co., 19 N.W. 
2d 649, 146 Neb. 290—Corpus Juris 
cited in Chew v. Coffin, 12 N.W.2d 
839, 842, 144 Neb. 170—Fulcher v. 
Ike. $ N.W.2d 610, 142 Neb. 418— 
Corpus Juris cited ia Hickey v. 
Omaha & C. B. St Ry. Co., 1 N.W. 
2d 804, 306, 140 Neb. 665. 

N.X—^Lon^ V. Board of Chosen Free¬ 
holders of Hudson County, 91 A^Sd 
724, 10 N.J. 880—^Kaufman v. 

Pennsylvania R. Co., 66 A.2d 527, 
2 N.J. 318—Overby v. Union Laun¬ 
dry Co., 100 A.2d 205. 28 N.J. 
Super. 100, affirmed 103 A.2d 404, 
14 N.J. 526—^Bowman v. Central R. 
Co. of N. J., 99 A.2d 423, 27 N.J. 
Super. 870—^MacLeod v. Ajax Dis¬ 
tributing Co., 91 A.2d 635, 22 N.J. 
Super. 121—Szczytko v. Public 
Service Coordinated Transport 91 
A.2d 116, 21 N.J.Super. 268—Riley 
V. Welgand, 86 A.2d 698, 18 N.J. 
Super. 66—^Layton v. Healy, 79 A. 
2d 894, 12 N.J.Super. 459—Gentile 
v. Public Service Coordinated 
Transport 78 A.2d 915, 12 N.J. 
Super. 45—^Blessing v. Goodman, 
60 A.2d 69, 137 N.J.Law 395—Wil- 
Uns V. Ludwig, 65 A.2d 48, 186 N. 
J.Law 208. 

N.M.—^Valdez v. Gonzales, 176 P.2d 
173, 60 N.M. 281. 

N.T.—^House v. Hombiirg, 39 N.T.S. 
2d 20, reversed on other grounds 
47 N.T.S.2d 341, 267 App.Div. 657, 
affirmed 61 N.B.2d 748, 294 N.T. 
750. 

Ohio.—^Bennett v. Sinclair Refining 
Co., 57 N.B.2d 776, 144 Ohio St 
139—Sprenger v. Braker, 49 N.E. 
2d 958, 71 Ohio App. 349. 

OkL—Seidenbach’s v. Denney, 146 P. 

2d 106, 198 Okl. 650. 

Or.—^Inwall v. Transpacific Lumber 
Co., 108 P.2d 522, 165 Or. 560. 

Pa.—Commonwealth to Use of Wil¬ 
low Highlands Co. v. U. S. Fidelity 
A Guaranty Co., 73 A.2d 422, 364 
Pa. 643, 17 A.L.R.2d 943—Truscon 
Steel Co. V. Fuhrmann & Schmidt 
Brewing Co., 192 A. 679, 327 Pa. 
10 . 

S.D.—^Roberts v. Brown, 36 N.W.2d 
666, 72 S.D. 479—Kundert v. B. F. 
Goodrich Co., 18 N.W.2d 786, 70 
S.D. 464. 

Tenn.—Corpus Juris cited ia Su¬ 
preme Liberty Life Ins. Co. v. 
Pemelton, 148 S.W.2d 1, 3, 24 Tenn. 


App. 676—Southeastern Greyhound 
Lines V. Smith, 136 S.W.2d 727, 23 
Tenn.App. 627. 

Tex.—Watts v. City of Houston, Civ. 
App., 196 S.W.2d 553, error re¬ 
fused—City of Waco V. Thralls, 
Civ.App., 172 S.W.2d 142, error re¬ 
fused—^Bevil V. Kirby Lumber Co., 
Clv.App., 58 S.W.2d 848—Spradley 
v. Hall, C1V.APP., 64 S.W.2d 1064, 
rehearing denied 67 S.W.2d 182. 

Vt—^Bredlng v. Champlain Marine 
& Realty Co., 172 A. 625, 106 Vt 
288. 

Wash.—^Hamblet v. Soderburg, 66 P. 

2d 1267, 189 Wash. 449. 

W.Va—^Daugherty v. Baltimore & O. 

R. Co., 64 S.B.2d 231, 136 W.Va. 
688—Corpus Juris cited ia Bell v. 
South Penn Natural Gas Co., 62 

S. B.2d 285, 289, 136 W.Va. 26— 
Corpus Juris cited ia Adkins v. 
Aetna Life Ins. Co., 43 S.B.2d 372, 
877, 130 W.Va. 362—Craft v. Ford- 
son Coal Co., 171 S.B. 886, 114 W. 
Va. 295. 

64 C.J. p 338 note 32. 

^^Cadisputed” means *'uncontest- 
ed,” rather than “uncontradicted.''— 
Pennsylvania R. Co. v. Stallings, 170 
A. 163, 165 Md. 616. 

40. Ala.—^American Nat Ins. Co. v. 
Reed, 160 So. 543, 26 AlaApp. 350, 
certiorari denied 160 So. 646, 230 
Ala 221. 

Ariz.—^Kelsoe v. Grouskay, 217 P.2d 
916, 70 Ariz. 162. 

Cal.—^Tschumy v. Brook's Market, 
140 P.2d 431, 60 Cal.App.2d 158— 
Adrian v. Guyette, 68 P.2d 988, 14 
Cal.App.2d 498. 

Ill.—^Puller V. De Paul University, 12 
N.E.2d 213, 293 IlLApp. 261. 

Ind.—^Dulin v. Long, 64 N.B.2d 662, 
116 Ind.App. 94. 

Ky.—Wathen v. Mackey, 187 S.W.2d 
1000, 800 Ky. 115—Metropolitan 
Life Ina Co. v. Hainsworth, 84 S. 
W.2d 73, 260 Ky. 128. 

Md.—Jay Dee Shoes v, Ostrolf, 59 A. 
/ISd 788, 191 Md. 87. 

^Mpi^Rohrmoser v. Household Fi¬ 
nance Corporation, 86 S.W.2d 103, 
231 Mo.App. 1188. 

Mont—^Erle v. Wahl, 165 P.2d 201, 
116 Mont 515—^Ryan v. Industrial 
Accident Board, 45 P.2d 776, 100 
Mont 148—Blrdwell v. Three 
Porks Portland Cement Co., 40 P. 
2d 43, 98 Mont 483. 

N.T.—Weston v. State, 263 N.T.S. 
122, 237 App.Div. 786, affirmed 186 
N.E. 197, 262 N.T. 46, 88 A.L.R. 
1219. 

Tenn.—Patillo v. Gambill, 124 S.W. 
2d 272, 22 Tenn.App. 486—^Ten¬ 
nessee Electric Power Co. v. Van 
Dodson, 14 Tenn.App. 54. 

Va—^Norfolk & W. Ry. Co. v. Smith, 
146 S.E. 268, 162 Va 165. 
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W.Va—Corpus Juris cited in. Adkins 
V. Aetna Life Ins. Co., 48 S.E.2d 
372, 377, 130 W.Va 362. 

64 C.J. p 339 notes 33, 34. 

41. Mich.—Christiansen v. Hilber, 
276 N.W. 495, 282 Mich. 403. 

Tenn.—^Patillo v. Gambill, 124 S.W. 

2d 272, 22 Tenn.App. 486. 

64 C.J. p 8'39 note 36. 

42. Iowa—Corpus Juris cited la 
Koonts V. Farmers Mut Ina 
Ass'n of Van Buren County, 16 N. 

^W.2d 20, 22, 236 Iowa 87. 

/Mo.’^—Cox V. Mutual Life Ins. Co. of 
^ Baltimore, App., 109 S.W.2d 694. 
Mont.—Sample v. Murray Hospital, 
62 P.2d 241, 103 Mont 196—Ryan 
V. Industrial Accident Board, 45 
P.2d 776, 100 Mont 143—Blrdwell 
V. Three Forks Portland Cement 
Co., 40 P.2d 43, 98 Mont 483. 

Nev.—^Kuser v. Barengo, 254 P.2d 
447. 

Ohio.—^Tltus V. Stouffer, App., 40 N. 
E.2d 178. 

Pa—Shapiro v. Philadelphia Elec. 
Co., 21 A.2d 26, 342 Pa 416—Rice 

V. Bauer, Com.Pl., 32 North. 47. 

64 C.J. p 339 note 86. 

43. Ill.—^National Bank of Colchest¬ 
er V. Murphy, 60 N.E.2d 748, 384 
HI. 61. 

64 C.J. p 339 note 37. 

44b Pa—Shapiro v. Philadelphia 
Elec. Co., 21 A.2d 26, 842 Pa 416. 
64 C.J. p 339 note 38. 

45. Md.—^Pennsylvania R. Co. v. 

Stallings, 170 A. 163, 166 Md. 615. 
64 C.J. p 839 note 39. 

/4A Mo.—Comovskl v. St Louis 
L/Transit Co., 106 S.W. 61, 207 Mo. 

263. 

47. U.S.—Terry v. Muller, CJLN.D., 
190 P.2d 170. 

Ark.—Hill V. Hardy, 167 S.W.2d 494, 
203 Ark. 79—Smith v. McBachln, 
57 S.W.2d 1043. 186 Ark. 1132. 

Cal.—Fields v. Sanders, 180 P.2d 
684, 29 Cal.2d 834, 172 A.L.R. 525 
—Curcic v. Nelson Display Co., 64 
P.2d 1153, 19 Cal.App.2d 46—Car¬ 
penter V. Hamilton, 62 P.2d 1397, 
18 Cal.App.2d 69. 

Ga—^McEntsrre v. Bums, 68 S.E.2d 
442, 81 Ga.App. 289—^Peppers v. 
Sovereign Camp, W. O. W., 187 S. 
E. 215, 53 GaApp. 861. 

Idaho.—^Fullmer v. Proctor, 82 P.2d 
1108, 69 Idaho 456. 

Ill.—^Trzaska v. Bigane, 60 N.E.2d 

264, 325 IlLApp. 528. 

Ind.—Dulin v. Long, 64 N.E.2d 662, 
116 Ind.App. 94. 

Iowa.—^Dedman v. McKinley, 29 N. 

W. 2d $37, 238 Iowa 886. 

Ky.—Wathen v. Mackey, 187 S.W.2d 
1000, 300 Ky. 115. 

Mich.—^Holloway v. Nassar, 267 N. 
W. 619, 276 Mich. 212. 
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or inference^* is reasonably possible from the evidence, the question presented for determination 


Miss.—Soverelgrn Camp, W. O. W., v. 

^ .^Banks, 170 So. 634, 177 Miss. 279. 
2^.—Bohrmoser v. Household Fi- 
^ nance Corporation, App., 86 S.W.2d 
103, 231 Mo.App. 1188. 

Mont.—^Ryan v. Industrial Accident 
Board, 45 P.2d 775, 100 Mont 143 
—^Birdwell v. Three Forks Port¬ 
land Cement Co., 40 P.2d 43, 98 
Mont 483. 

Neb.—Cronin v, Swett 61 N.W.2d 
219, 157 Neb. 662—Clouse v. St 
Paul Fire & Marine Ins. Co., 40 N. 
W.2d 820, 152 Neb. 230, 15 A.L.B. 
2d 1008—^McNally v. Ponce, 34 N. 
W.2d 262, 150 Neb. 267—^Hamblen 
V. Steckley, 27 N.W.2d 178, 148 
Neb. 283—^McIntosh v. Union Pac. 

R. Co., 22 N.W.2d 179, 146 Neb. 
844—^Loudy V. Union Pac. R. Co., 
21 N.W.2d 431, 146 Neb. 676— 
Wltthauer v. Paxton-Mltchell Co., 
19 N.W.2d 865, 146 Neb. 436— 
Goodhart v. Chicago, B. & Q. R. 
Co., 19 N.W.2d 549, 146 Neb. 290. 

N.J.—^Federal Deposit Ins. Corp. v. 
Schlemm, 39 A.2d 169, 132 N.J. 
Law 121—^Ryan v. Brown Motors, 
39 A.2d 70, 132 N.J.Law 154. 
Ohio.—State v. Ross, 108 N.E.2d 77, 
92 Ohio App. 29, appeal dismissed 
108 N.E.2d 282, 158 Ohio St 248— 
Gorsuch V. City of Springfield, 
App., 61 N.E.2d 898. 

Okl.—Seidenbach's v. Denney, 146 P. 
2d 105, 193 Okl. 660—Johnson v. 
Connaway, 88 P.2d 338, 184 Okl. 
616—^Rosser v. Texas Co., 48 P.2d 
327, 173 Okl. 809. 

S.D.—^Roberts v. Brown, 36 N.'W.2d 
665, 72 S.D. 479. 

Tenn.—Ck»rpiui Juxis dted in Su¬ 
preme Liberty Life Ins. Co. v. 
Pemelton, 148 S.W.2d 1, 3, 24 Tenn. 
App. 576—PaUllo v. GamblU, 124 

S. W.2d 272, 22 TennJlpp. 485-^e 
Kalb County v. Tennessee Elec¬ 
tric Power Co., 67 S.W.2d 666, 17 
Tenn.App. 843. 

Tex.—^National Bond & Mortgage 
Corporation v. Davis, ComA.pp., 60 
S.W.2d 429—Hoey v. Solt Civ. 
App., 286 S.W.2d 244—Bass v. 
Ware, Clv.App., 208 S.W.2d 1001, 
error refused no reversible error— 
Reedy v. Missouri, K. & T. Ry. Co., 
C1V.APP., 208 S.W.2d 847—David¬ 
son V. Commercial Nat Bank of 
Brady, CivApp., 59 S.W.2d 949, er¬ 
ror refused—Spradley v. Hall, Civ. 
App., 54 S.W.2d 1054, rehearing 
denied 57 S.W.2d 182. 

Va.—Crist V. Fitzgerald, 52 S.E.2d 
145, 189 Va. 109. 

W.Va.—Corpus Juris cited in Bell v. 
South Penn Natural Gas Co., 62 
S.E.2d 285, 289, 185 W.Va. 25— 
Corpus Juris died in Adkins v. 
Aetna Life Ins. Co., 48 S.E.2d 872, 
877, 180 W.Va. 862—Craft v. Ford- 
son Coal Co., 171 S.E. 886, 114 W. 
Va. 296. 

64 C.J. p 889 note 4L 


48. U.S.—Terry v. Muller, C.AN.D., 
190 F.2d 170. 

Ariz.—^Kelsoe v. Grouskay, 217 P.2d 
916, 70 Ariz. 162. 

Cal.—^Katz v. Kuppin, 112 P.2d 681, 
44 CalApp.2d 406. 

Ga.—^Portwood v. Bennett Trading 
Co., 192 S.B. 217, 184 Ga. 617. 

Ill.—Storen v. City of Chicago, 27 
N.B.2d 63, 873 Ill. 580—Downs v. 
Baltimore & O. R. Co., 102 N.E.2d 
637, 345 UlApp. 118, 80 A.L.R. 603 
—^Reilly Tar & Chemical Corp. v. 
Lewis, 92 N.B.2d 807, 841 IlLApp. 
69—Thien v. City of Belleville, 78 
N.E.2d 452, 331 UlApp. 337—Esca- 
naba Veneer Co. v. Herbert 61 N. 
E.2d 1004, 320 BLApp. 685—Paul¬ 
sen V. Cochfield, 278 IlLApp. 696. 
Ky.—^Niceley*s Adm'x v. Mattox, 242 
S.W.2d 608. 

Me.—Sylvia v. Etscovitz, 189 A. 419, 
135 Me. 80. 

Md.—^Pennsylvania R. Co. v. Stall¬ 
ings, 170 A. 168, 165 Md. 615. 
Minn.-Weber v. McCarthy, 7 N.W. 
2d 681, 214 Minn. 76. 
l^liJoli^Lipel V. General Am. Life Ins. 
-^o., App., 192 S.W.2d 871. 

Neb.—Snyder v. Farmers Irr. Dist, 
61 N.W.2d 667, 167 Neb. 771— 
Clouse V. St Paul Fire & Marine 
Ins. Co., 40 N.W.2d 820, 162 Neb. 
230, 16 A.L.R.2d 1008—Hamblen v. 
Steckley, 27 N.W.2d 178, 148 Neb. 
283—Goodhart v. Chicago, B. & Q. 
R. Co., 19 N.W.2d 649, 146 Neb. 
290—Corpus Juris dted in Chew v. 
Comn, 12 N.W.2d 839, 840, 144 
Neb. 170—Fulcher v. Ike, 6 N.W. 
2d 610, 142 Neb. 418—Jones v. Un¬ 
ion Pac. R. Co., 2 N.W.2d 624, 141 
Neb. 112, rehearing denied 4 N.W. 
2d 875, 141 Neb. 112—Corpus Juris 
dted in Hickey v. Omaha & C. B. 
St Ry. Co., 1 N.W.2d 804, 306, 140 
Neb. 665. 

Nev.—^Kuser v. Barengo, 254 P.2d 
447. 

N.J.—^Long V. Board of Chosen 
Freeholders of Hudson County, 91 
A.2d 724, 10 N.J. 380—Kaufman 
V. Pennsylvania R. Co., 66 A.2d 
627, 2 N.J. 318—Overby v. Union 
Laundry Co., 100 A.2d 205, 28 N.J. 
Super. 100, ajffirmed 108 A.2d 404, 
14 N.J. 626—^Bowman v. Central R. 
Co. of N. J., 99 A.2d 423, 27 N.J. 
Super. 370—^MacLeod v. Ajax Dis¬ 
tributing Co., 91 A.2d 635, 22 N.J. 
Super. 121—Szczytko v. Public 
Service Coordinated Transport 91 
A.2d 116, 21 N.J.Super. 258—RUey 
V. Weigand, 86 A.2d 698, 18 N.J. 
Super. 66—^Layton v. Healy, 79 A. 
2d 894, 12 N.J.Super. 459—(Entile 
V. Public Service Coordinated 
Transport 78 Au2d 916, 12 N.J. 
Super. 45—^Blessing v. Goodman, 
60 A.2d 69, 187 N.J.Law 396—Wil- 
lins V. Ludwig, 55 A.2d 48, 186 N. 
J.Law 208—^Broad & Branford 
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Place Corp. v. J. J. Hockenjos Co., 
39 A2d 80, 182 N.J.Law 229. 

N.M.—Valdez v. Gonzales, 176 P.2d 
173, 50 N.M. 281. 

N.H.—^LePage v. St Johnsbury 
Trucking Co., 80 A.2d 148, 97 N.H. 
46. 

N.Y.—^In re Rumsey Mfg. Corp., 71 
N.R2d 426, 296 N.T. 118, 174 AL. 

R. 401, reargument denied 72 N.E. 
2d 36, 296 N.T. 857, 174 AL.R. 401 
—^Rague V. Staten Island Coach 
Co., 42 N.E.2d 488, 288 N.T. 206— 
Weston V. State, 268 N.T.S. 122, 
237 App.Div. 785, affirmed 186 N.E. 
197, 262 N.T. 46, 88 ARR. 1219. 

N.C.—Warren v. Pilot Life Ins. Co., 
9 S.E.2d 479. 

Ohio.—^Fox V. Industrial Commis¬ 
sion, Com.Pl., 114 N.B.2d 451. 
Okl.—U. S. Fidelity & Guaranty Co. 

V. Dawson Produce Co., 197 P.2d 
078, 200 Okl. 540—Bhell Petroleum 
Corp. V. Perrin, 64 P.2d 309, 179 
Okl. 142. 

Or.—^Inwall v. Transpacific Lumber 
Co., 108 P.2d 622, 165 Or. 660— 
McCall V. Inter Harbor Nav. Co., 
59 P.2d 697, 154 Or. 252. 

Pa.—Orcutt V. Brie Indemnity Co., 
174 A 625, 114 Pa.Super. 493. 

S.C.—Dawson v. South Carolina Pow¬ 
er Co., 66 S.B.2d 822, 220 S.C. 26— 
Gordon v. Rothberg, 50 S.B.2d 202, 
213 S.C. 492—^Bell v. Bank of Abbe¬ 
ville, 44 S.B.2d 828, 211 S.C. 167— 
Donald v. Metropolitan Life Ins. 
Co., 20 S.B.2d 396, 200 S.C. 7— 
State Highway Department ▼. 
Amick's Estate, 18 S.E.2d 663, 199 

S. C. 112—Soulios V. Mills Novelty 
Co., 17 S.B.2d 869, 198 S.C. 866— 
Plowden v. Wilson, 195 S.B. 847, 
186 S.C. 285—Phillips v. Equitable 
Life Asur. Soc. of U. S., 191 S.B. 
226, 183 S.C. 431—Cubbage v. Roos, 
186 S.B. 794, 181 S.C. 188—Nalley 
v. Metropolitan Life Ins. Co., 182 
S.E. 801. 178 S.C. 188—National 
Bank of Honea Path v. Thomas J. 
Barrett, Jr. & Co., 174 S.B. 681, 173 
S.C. 1. 

Tenn.—Sing v. Headrick, 236 S.W.2d 
95, 34 Tenn.App. 187—Corpus Juris 
died in Supreme Liberty Life Ins. 
Co. V. Pemelton, 148 S.W.2d 1, 8, 
24 Tenn. App. 676—Southeastern 
Greyhound Lines v. Smith, 136 S. 

W. 2d 727, 23 Tenn.App. 627. 

Tex.—Cavanaugh v. Davis, 235 S.W. 
2d 972,149 Tex. 573—Ross v. Green, 
139 S.W.2d 666, 186 Tex. 103—Kir¬ 
by Lumber Co. v. Temple Lumber 
Co., 83 S.W.2d 638, 125 Tex. 284— 
Brice v. Edwards, Civ.App., 260 S. 
W.2d 132, error refused no reversi¬ 
ble error—Hoey v. Solt, Civ.App., 
286 S.W.2d 244—Merrlman v. Lary, 
Civ.App., 196 S.W.2d 662—GlUian 
V. Day, Civ.App., 179 S.W.2d 676, 
error refused—Thomas v. Missouri- 
Kansas-Texas R. Co. of Texas, Civ. 
App., 178 S.W.2d 881, error refused 
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on the hearii^ of the issue is one of law for the trial court,** and it is a rule of universal 


—State V. Crystal Club, Clv.App., 
177 S.W.2a 110—City of Waco v. 
Thralls. Civ.App., 172 S.W.2d 142, 
error refused—^Lewle v. Clark, Civ. 
App., 149 S.W.2d 244, error dismiss¬ 
ed, judgment correct 
Utah.—Wilcox v. Cloward, 56 P.2d 1, 
88 Utah 503. 

Va.—Hebner v. Sullivan, 7? S.E.2d 
689, 194 Va. 259-JCrlst v. Fitzger¬ 
ald, -52 SwB.2d 146, 189 Va. 109. 
W.Va.—^Daugherty v. Baltimore & O. 

R. Co., 64 S.B.2d 281, 186 W.Va. 
688—Corpus Juris dted in Adkins 
V. Aetna Life Ins. Co., 48 S.E.2d 
872, 377, 180 W.Va. 862. 

64 C.J. p 840 note 42. 

Inferences from evidence generally 
see infra S 211. 

Xf facts which give rise to infer¬ 
ence are unoontradicted, the court 
may Instruct that the Inference aris¬ 
es.—^Mllias V. Wheeler Hospital, 241 
F.2d 684, 109 Cal.App.2d 769. 
Contrary as eirror of law 

Testimony of a witness must be 
read and considered as a whole, and, 
if on such consideration there Is 
only one reasonable conclusion that 
can be drawn therefrom, any contrary 
finding would be error of law.—Young 

V. Hyman Motors, 19 S.B.2d 109, 199 

S.C. 288. 

Slight inconsistencies in the testl- 
moiiy as to nonessential or evldentiar 
ry matters did not present fact is¬ 
sues for jury where no grounds exist¬ 
ed for reasonable minds to differ as 
to the material facts.—DortCh v. 
Sherman County, Tex.Civ.App., 212 S. 

W. 2d 1018. 

49. U.S.—^Terry v. Muller, C.A.N.D., 
190 F.2d 170. 

Ala.—American Nat. Ins. Co. v. Heed, 
160 So. 648, 26 Ala.App. 360, cer¬ 
tiorari denied 160 So. 546, 230 Ala. 
221 . 

Ariz.—Kelsoe v. Grouskay, 217 P.2d 
916, 70 Ariz. 162. 

Ark.—Gazette Pub. Co. v. Brady, 162 
S.W.2d 494, 204 Ark. 896—Hill v. 
Hardy, 167 S.W.2d 494, 203 Ark. 
79—Smith V. McBachin, 67 S.W.2d 
1043, 186 Ark. 1182. 
cal.— Fields V. Sanders, 180 P.2d 684, 
29 Cal.2d 834, 172 A.L.R. 526—Rob¬ 
erts V. Del Monte Properties Co., 
248 P.2d 914, 111 Cal.App.2d 69— 
Tschumy v. Brook’s Market, 140 
P.2d 481, 60 Cal.App.2d 168—^EAtz 
V. Kuppin, 112 P.2d 681, 44 Cal.App. 
2d 406—Curcic v. Nelson Display 
Co., 64 P.2d 1163, 19 Cal.App.2d 46 
—Carpenter v. Hamilton, 62 P,2d 
1397, 18 Cal.App.2d 69—Adrian v. 
Guyette, 68 P.2d 988, 14 Cal.App.2d 
493. 

Colo.—Landis v. McGtow'an, 166 P.2d 
180, 114 Colo. 366. 

G€u—Portwood V. Bennett Trading 
Co., 192 S.B. 217, 184 Ga« 617—Mc- 
Bntyre v. Burns, 58 S.B.2d 442, 81 


Ga.App. 289—Peppers v. Sovereign 
Camp, W. O. W., 187 S.BJ. 216, 63 
Ga.App. 861. 

Idaho.—^Fullmer v. Proctor, 82 P.2d 
1103, 69 Idaho 456. 

Ill.—Storen v. City of Chicago, 27 
N.B.2d 68, 378 Ill. 530—Reilly Tar 
& Chemical Corp. v. Lewis, 92 N.B. 
2d 807, 841 ni.App. 69—Thien v. 
City of Belleville, 73 N.B.2d 462, 
831 HI.App. 8'37—McManaman v. 
Johns-Manville Products Oorp., 72 
N.E.2d 741, 831 ULApp. 178, af¬ 
firmed 81 N.B.2d 137, 400 Ill. 423— 
Trzaska v. Bigane, 60 N.B.2d 264, 
826 Ill.App. 628—^Bscanaba Veneer 
Co. V. Herbert, 51 N.B.2d 1004, 320 
I11.APP. 686—Puller v. De Paul 
University, 12 N.B.2d 213, 293 Ill. 
App. 261—^Paulsen v. Cochfield, 278 
I11.APP. 696. 

Ind.—^Dulln v. Long, 54 N.B.2d 662, 
116 Ind.App. 94. 

Iowa.—^Hildenbrand v. Stinson, 41 N. 
W.2d 698, 241 Iowa 600—Dedman v. 
McKinley, 29 N.W.2d 837, 238 Idaho 
886 . 

Ky.—Nlceley’s Adm’x v. Mattox, 242 
S.W.2d 608—Wathen v. Mackey, 
187 S.W.2d 1000, 300 Ky. 116—Hop¬ 
per V. Barren Pork Coal Co., 92 S. 
W.2d 776, 263 Ky. 446—Metropoli¬ 
tan Life Ins. Co. v. Halnsworth, 
84 S.W.2d 73, 260 Ky. 128—Bates 
& Rogers Const. Co. v. Allen, 210 
S.W. 467, 188 Ky. 816. 

Me.—Sylvia v. Btscovltz, 189 A. 419, 
136 Me. 80. 

Md.—^Rothman v. National Mut. Ins. 
Co. of District of Columbia, 78 A. 
2d 468, 197 Md. 173—Jay Dee Shoes 
V. Ostroff, 69 A.2d 738, 191 Md. 87 
—^Pennsylvania R. Co. v. Stallings, 
170 A. 163, 166 Md. 616. 

Miss.—Sovereign Camp, W. O. W., v. 
Banks, 170 So. 634, 177 Miss. 279. 

Mo.—^Lipel V. General Am. Life Ins. 
Co., App., 192 S.W.2d 871—Jones 
V. Phillips Petroleum Co., App., 186 
S.W.2d 868—Cox V. Mutual Life 
Ins. Co. of Baltimore, App., 109 
S.W. 2d 694—Rohrmoser v. House¬ 
hold Finance Corporation, 86 S.W. 
2d 103, 231 Mo.App. 1188. 

Mont.—Brie v. Wahl, 166 P.2d 201, 
116 Mont. 516—Sample v. Murray 
Hospital, 52 P.2d 241, 103 Mont. 
196—^Ryan v. Industrial Accident 
Board, 45 P.2d 775, 100 Mont 148— 
Birdwell v. Three Porks Portland 
Cement Co., 40 P.2d 43, 98 Mont 
488. 

Neb.—Snyder v. Farmers Irr. Dist., 
61 N.W.2d 667, 167 Neb. 771—Cron¬ 
in V. Swett, 61 N.W.2d 219, 167 
Neb. 662—Clouse v. St Paul Fire 
& Marine Ins. Co., 40 N.W.2d 820, 
162 Neb. 230, 16 A.L.R.2d 1008— 
McNally v. Ponce, 34 N.W.2d 262, 
160 Neb. 267—BAmblen v. Steckley, 
27 N.W.2d 178, 148 Neb. 288—Mc¬ 
Intosh V. Union Pac. R. Co., 22 
N.W.2d 179, 146 Neb. 844—Loudy 
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V. Union Pac. R. Co., 21 N.W.2d 
481, 146 Neb. 676—Witthauer v. 
Paxton-Mitchell Co., 19 N.W.2d 866, 
146 Neb. 436—Goodhart v. Chicago, 

B. & Q. R. Co., 19 N.W.2d 649, 146 
Neb. 290—Corpus Juris dted la 
Chew V. Coffin, 12 N.W.2d 839, 840. 
144 Neb. 170—Fulcher v. Ike, 6 N. 

W. 2d 610, 142 Neb. 418—Jones v. 
Union Pac. R. Co., 2 N.W.2d 624, 
141 Neb. 112, rehearing denied 4 
N.W.2d 876, 141 Neb. 112—Corpus 
Juris dted in Hickey v. Omaha A 

C. B. St Ry. Co., 1 N.W.2d 304, 
306, 140 Neb. 666. 

Nev.—Kuser v. Barengo, 264 P.2d 
447. 

N.H.—LePage v. Bt Johnsbury 
Trucking Co., 80 A.2d 148, 97 N.H 
46. 

N. J.—Long V. Board of Chosen Free¬ 
holders of Hudson County, 91 A. 
2d 724, 10 N.J. 380—Kaufman v. 
Pennsylvania R. Co., 66 A.2d 627, 

2 N.J. 318—Overby v. Union Laun¬ 
dry Co., 100 A.2d 206, 28 N.J.Super. 
100, affirmed 103 A.2d 404, 14 N.J. 
626—^Bowman v. Central R. Co. of 
N. J., 99 A.2d 428, 27 N.J.Supor. 870 
—MacLeod v. Ajax Distributing 
Co., 91 A.2d 686, 22 N.J.Super. 121 
—Szczytko V. Public Service Coor¬ 
dinated Transport 91 A.2d 116, 21 
N.J.Super. 268—Riley v. Weigand, 
86 A.2d 598, 18 N.J.Super. 66— 
Layton v. Healy, 79 A.2d 894, 12 
N.J.Super. 459—Gentile v. Public 
Service Coordinated Transport 78 

A. 2d 916, 12 N.J.Super. 46—^Bless¬ 
ing V. Goodman, 60 A.2d 69, 137 N.J. 
Law 396—Willlns v. Ludwig, 55 A. 
2d 48, 136 N.J.Law 208. 

N.M.—Valdez v. Gonzales, 176 P.2d 
178, 60 N.M. 281. 

N.T.—^In re Rumsey Mfg. Corp., 71 
N.B.2d 426, 296 N.T. 118, 174 A. 
L.R. 401, reargument denied 72 N. 
E.2d 86, 296 N.T. 867, 174 A.L.R. 
401—Rague v. Staten Island Coach 
Co., 42 N.B.2d 488, 288 N.T. 206 
—Weston V. State, 263 N.T.S. 122, 
237 App.Div. 786, affirmed 186 N. 

B. 197, 262 N.T. 46, 88 A.L.R. 1219 
—^House V. Homburg, 89 N.T.S.2d 
20, reversed on other grounds 47 N. 

T.S.2d 841, 267 App.Div. 657, affirm¬ 
ed 61 N.B.2d 748, 294 N.T. 760. 

N.C.—Warren v. Pilot Life Ins. Co.. 

9 S.B.2d 479, 217 N.C. 706. 

Ohio.—^Bennett v. Sinclair Refining 
Co., 67 N.B.2d 776, 144 Ohio St 
139—State v. Ross, 108 N.B.2d 
77, 92 Ohio App. 29, appeal dis¬ 
missed 108 N.B.2d 282, 158 Ohio St 
248—Gorsuch v. City of Springfield, 
App., 61 N.B.2d 898—Sprenger v. 
BraJter, 49 N.B.2d 968, 71 Ohio 
App. 849—Titus Y. Stouffer, ApPo 
40 N.B.2d 178. 

Okl.—U. S. Fidelity & Guaranty Co. 
V. Dawson Produce Co., 197 P.2d 
978, 200 Okl. 640—Groseclose v. 
Sutherland, 168 P.2d 479, 194 OkL 
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application, adhered to without exception wherever by admitted £acts®\ or uncontradicted®^ or undis- 
the question has .arisen, that the issue is not one of puted,®® evidence so that reasonable minds would 
fact for the So, where the issue is supported 


479—Seidenbach's v. Danney, 146 
P.2d 105, 193 Okl. 650—Johnson v. 
Connaway, 88 P.2d 838, 184 Okl. 
516—Shell Petroleum CJorp. v. Per¬ 
rin, 54 P.2d 809, 179 Okl. 142— 
Bosser v. Texas C!o., 48 P.2d 327, 
173 Okl. 309. 

Or.—^Inwall v. Transpacific Lumber 
Co., 108 P.2d 522, 165 Or. 560— 
McCall V. Inter Harbor Nav. Co., 
69 P.2d 697, 154 Or. 252. 

Pa.—Commonwealth to Use of Willow 
Highlands Co. y. U. S. Fidelity & 
Guaranty Co., 73 A.2d 422, 364 Pa. 
548, 17 A.L.B.2d 943—Shapiro v. 
Philadelphia Mectric Co., 21 A.2d 
26, 342 Pa. 416—Truscon Steel Co. 
V. Fuhrmann & Schmidt Brewing 
Co., 192 A. 679, 327 Pa. 10—Han¬ 
kins y. John Hancock Mut. Life 
Ins. Co., 85 A.2d 754, 164 Pa.Su- 
per. 387—Orcutt y. Erie Indemnity 
Co., 174 A. 626, 114 Pa.Super. 493. 

S.C.—^Dawson y. South Carolina Pow¬ 
er Co., 66 S.E.2d 322, 220 S.C. 26— 
Gordon y. Bothberg, 50 S.E.2d 202, 
218 S.C. 492—Bell y. Bank of Ab- 
beyille, 44 S.E.2d 328, 211 S.C. 167 
—Donald y. Metropolitan Life Ins. 
Co., 20 S.E.2d 396, 200 S.C. 7— 
Young y. Hyman Motors, 19 S.E.2d 
109, 199 S.C. 238—State Highway 
Department y. Amick*s Estate, 18 
®.B.2d 663, 199 S.C. 112—Soullos 
y. Mills Novelty Co,, 17 S.E,2d 869, 
198 S.C. 355—Plowden v. Wilson, 
195 S.E. 847, 186 S.C. 285—Phillips 
y. Eduitahle Life Assur. Soc. of U. 
S., 191 S.E. 226, 183 S.C. 481— 
Cubbage y. Boos, 186 S.E. 794, 181 
S.C. 188—NaJley v. Metropolitan 
Life Ins. Co., 182 S.E. 301, 178 S. 

C. 183—National Bank of Honea 
Path y. Thomas J. Barrett, Jr. & 
Co., 174 S.B. 681, 178 S.C. 1. 

8.D.—^Roberts y. Brown, 86 N.W.2d 
666, 72 S.D. 479—Kundert v. B. F. 
Goodrich Co., 18 N.W.2d 786, 70 S. 

D. 464. 

Tenn.—Stafford v. Consolidated Bus 
Lines, 164 S.W.2d 16, 179 Tenn. 
186—Sing V. Headrick, 236 S.W.2d 
95, 34 Tenn.App. 187—Oorpns Juris 
cited la Supreme Liberty Life Ins. 
Co. V. Pemelton, 148 S.'^.2d 1, 8, 
24 Tenn.App. 675—Southeastern 
Greyhound Linos y. Smith, 136 S.W. 
2d 727, 28 TenruApp. 527—Patillo 
y. Gambill, 124 S.W.2d 272, 22 
Tenn.App. 485—Tennessee Electric 
Power Co. v. Van Dodson, 14 Tenn. 
App; 64. 

Tex.—Cavanaugh v. Davis, 235 S.W. 
2d 972, 149 Tex. 573—Boss v. Gro- 
on, 189 S.W.2d 666, 186 Tex 103— 
Kirby Lumber Oo. v. Temple Lum¬ 
ber Co., 83 S.W.2d 638, 126 Tex 
284-^Natlonal Bond & ' Mortgage 
Corporation v. Davis, Gom.App., 60 
fl.W.2d 429—^Hoey y. Bolt, Civ.App., 

. 235 6.W.2d 244—^Bass y. Ware, Civ. 


App., 208 S.W.2d 1001, error refused 
no reversible error—Heilbron v. 
Stubblefield, CivA-pp., 208 S.W.2d 
986, error refused no reversible er¬ 
ror—^Reedy v. Missouri, E. & T. 
By. Co., CiyjLpp., 203 S.W.2d 347— 
Merrlman v. Lary, Civ.App., 196 S. 
W.2d 662—Watts v. City of Hous¬ 
ton, ClvA.pp., 196 S.W.2d 668, error 
refused—Gillian v. Day, Civ.App., 
179 S.W.2d 676, error refused— 
Thomas v. Missourl-Eansas-Texas 
B. Co. of Texas, Civ.App., 178 S. 
W.2d 881, error refused—State v. 
Crystal Club, Civ.App., 177 S.W.2d 
110—^Lewis v. Clark CivJlpp., 149 
S.W.2d 244, error dismissed. Judg¬ 
ment correct—Erwin v. Texas Em¬ 
ployers' Ins. Ass'n, Clv.App., 63 
S.W.2d 1076, error refused—Sprad- 
ley v. Hall, Civ.App., 64 S.W.2d 
1054, rehearing denied 57 S.W.2d 
182. 

Utah.—Eklund v. Metropolitan Life 
Ins. Co., 57 P.2d 362, 89 Utah 273— 
Wilcox y. Cloward, 66 P.2d 1, 88 
Utah 603. 

Va.—Crist v. Fitzgerald, 52 S.E.2d 
146, 189 Va. 109—Norfolk & W. By. 
Co. y. Smith, 146 S.B. 268, 162 Va. 
166. 

W.Va.—^Daugherty y. Baltimore & O. 
B. Co., 64 S.E.2d 231, 185 W.Va. 688 
—Corpus Juris cited in Bell v. 
South Penn Natural Gas Co., 62 S. 
E.2d 286. 289, 185 W.Va. 25—Cor¬ 
pus Juris cited in Adkins v. Aetna 
Life Ins. Co., 43 S.E.2d 372, 377, 130 
W.Va. 862—Craft v. Fordson Coal 
Co., 171 S.B. 886, 114 W.Va. 296. 

64 C.J. p 340 notes 48, 44. 

M Arlz.—Kelsoe v. Grouskay, 217 
P.2d 915, 70 Arlz. 152. 

Cal.—Tschumy v. Brook's Market, 
140 P.2d 431, 60 Cal.App.2d 158— 
Katz y. Euppin, 112 P.2d 681, 44 
Cal.App.2d 406—Curcic v. Nelson 
Display CO., 64 P.2d 1158, 19 Cal. 
App.2d 46—Adrian v. Guyette, 58 
P.2d 988, 14 Cal.App.2d 493. 

Colo.—OLiandis v. McGowan, 165 P.2d 
180. 114 Colo. 355. 

HI.—^Downs y. Baltimore & O. B. Co., 
102 N.E.2d 537, 345 I11A.PP. 118, 30 
A.L.B.2d 503. 

Iowa.—Corpus Juris cited in Eoonts 
y. Farmers Mut. Ins. Ass'n of Van 
Buren County, 16 N.W.2d 20, 22, 286 
Iowa 87. 

Ky.—Hopper v. Barren Fork Coal Co., 
92 S.W.2d 776, 263 Ky. 446—Bates 
& Bogers Const. Co. y. Allen, 210 
S.W. 467, 183 Ky. 815. 

Me.—Sylvia v. Etscovitz, 189 A. 419, 
186 Me. 80. 

Mich.-Holloway v. Nassar, 267 N.W. 
619, 276 Mich. 212. 

Minn.—Weber v. McCarthy, 7 N.W. 

^54 681, 214 Minn. 76. . 

—^BCendrix v. Metropolitan Life 
Co., 260 S.W.2d 5J8. , 
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N.J.—Federal Deposit Ins. Corp. ▼. 
Schlemm, 39 A2d 169, 132 N.J.Law 
121—^Broad & Branford Place Corp. 
y. J. J. Hockenjos Co., 39 A.2d 80, 
132 N.J.Daw 229—Byan v. Brown 
Motors, 39 A.2d 70, 132 N.J.Law 
154. 

Ohio.—State v. Boss, 108 N.E.2d 77, 
92 Ohio App. 29, appeal dismissed 
108 N.E.2d 282, 158 Ohio St 248— 
Fox y. Industrial Commission, Com. 
PL, 114 N.E.2d 451. 

Okl.—Groseclose v. Sutherland, 153 
P.2d 479, 194 Okl. 479. 

Or.—^Inwall v. Transpacific Lumber 
Co., 108 P.2d 522, 165 Or. 560. 

Pa.—Orcutt v. Erie Indemnity Co., 
174 A. 625, 114 Pa.Saper. 493. 

S.C.—^Young v. Hyman Motors, 19 S. 
B.2d 109, 199 S.C. 233—Soulios v. 
Mills Novelty Co., 17 S.B.2d 869, 
198 S.C. 855—Plowden y. Wilson, 
195 S.E. 847, 186 S.C. 285-^alley 
y. Metropolitan Life Ins. Co., 182 
S.E. 801, 178 S.C. 188—National 
Bank of Honea Path v. Thomas J. 
Barrett, Jr. & Co., 174 S.EL 681, 173 
S.C. 1. 

Tenn.—Southeastern Greyhound 
Lines v. Smith, 136 S.W.2d 727, 23 
Tenn.App. 627— J>^ Kalb County y. 
Tennessee Electric Power Co., 67 
S.W.2d 555, 17 Tenn.App. 348—^Ten¬ 
nessee Electric Power Co. v. Van 
Dodson, 14 Tenn.App. 64. 

Tex—Watts v. City of Houston, Civ. 
App., 196 S.W.2d 563, error refused 
—City of Waco v. Thralls, Civ. 
App., 172 S.W.2d 142, error refused 
—Davidson v. Commercial Nat 
Bank of Brady, ClvAipp., 69 S.W.2d 
949, error refused. 

Utah.—Eklund v. Metropolitan Life 
Ins. Co., 57 P.2d 862, 89 Utah 273. 

Vt—^Breding y. Champlain Marine & 
Realty Co., 172 A 626, 106 Vt 288. 

Va.—Hebner y. Sullivan, 72 S.E.2d 
689, 194 Va. 259. 

Wash.—Hamblet v. Soderburg, 65 P. 
2d 1267, 189 Wash. 449. 

64 C.J. p 341 notes 45, 46. 

51. U.S.—Nelson y. Montgomery 

Weu'd & Co., Iowa, 61 S.Ct 593, 312 
U.S. 378, 85 L.Ed. 897, rehearing 
denied 61 3.Ct 804, 812 U.S. 716, 
85 L.Ed. 1145, mandate conformed 
to Montgomery Ward & Co. v. Nel¬ 
son, 299 N.W. 401, 280 Iowa 942. 

62. Tex—Schultz v. Shatto, 287 S. 
W.2d 609, 160 Tex 130. 

64 C.J. p 342 note 47. 

53. U.S.—^Renault v. L. N. Renault 
& Sons, D.C.Pa., 90 F.Supp. 630, re¬ 
versed on other grounds, CA., 188 
P.2d 817. 

Ark.—Pickens v. Westbrook, 88 S.W. 
2d 830, 191 Ark. 156. 

Ind.—Chicago, M., St P. & P. R. Oo, 
y. Cox 7 NJaL2d 1008, 103 Ind.App. 

i 864. 
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draw the same condusion^^ or inference,®^ or can¬ 
not differ as to the condusion to be drawn,5® the ef¬ 
fect of such evidence is a question of law^^ for the 
trial court,rather than one of fact®® for the jury;®® 
in other words, it is the sole®^ province®® and func¬ 
tion®® of the trial court, and not of the jury,®^ to 
determine the legal effect of undisputed evidence. 
A determination that the evidence is uncontroverted 
is a determination of a question of law.®® 


A fact or jury issue, however, may arise from un¬ 
disputed evidence®® or where all witnesses are wor¬ 
thy of belief and no witness contradicts another.®^ 
Improbable,®® incondusive,®® or doubtful*^® evidence 
presents a question for the jury. The generally ac¬ 
cepted test as to the weight and sufl&dency of the evi¬ 
dence, discussed supra § 208, applies as to imcontro- 
verted evidence, so that, where fair-minded men^i or 


Ky.—^BlackLum t. Kentucky & West 
VlPKinia Power Co., 243 S.W.2d 996 
—^McGxaw's Adm’r (Lee) v. Mc- 
Graw*s Adm’r (Davidson), 169 S.W. 
2d 840, 298 Ky. 782—Droppelman v. 
WiUinsrham, 169 S.W.2d 811, 293 
Ky. 614—LonlsvlUe & N*. R. Co. v. 
Smith, 155 S.W.2d 28. 287 Ky. 671 
—Bkluitable Life Assur. Soc. of IT. 
e. V. Spencer, 90 S.W.2d 704, 262 
Ky. 478. 

Wash.—Johnston v. Maryland Cas. 

Co., 155 P.2d 806, 22 Wash.2d 805. 
64 C.J. p 842 note 48. 

54. Ark.—^Pickens v. Westbrook, 83 
S.W.2d 830, 191 Ark. 156. 

64 C.J. p 842 note 49. 

65. Ky.—Blackburn v. Kentucky & 
West Virginia Power Co., 243 S.W. 
2d 995—McGraw's Adm'r (Lee) v. 
McGraw's Adm'r (Davidson), 169 

5. W.2d 840, 293 Ky. 732—Droppel¬ 
man V. Willingham. 169 S.W.2d 811, 
293 Ky. 614—Louisville & N. R. 
Co. V. Smith, 165 S.W.2d 28. 287 Ky. 
671—^Meriweather*s Adm'x v. Pick¬ 
ering. 116 S.W.2d 670, 278 Ky. 867— 
Kqultable Life Assur. Soc. of tJ. S. 
V. Spencer, 90 S.W.2d 704, 262 Ky. 
478. 

64 C.J. P 842 note 50. 

XiifereiLce drawn in oaprldoiis disre¬ 
gard of testimony 
An Inference, which can only be 
drawn by a capricious disregard of 
apparently truthful testimony that is 
in itself probable and not at variance 
with other proved or admitted facts, 
is not such a reasonable Inference as 
would warrant charging Jury as to 
the eifect of evidence ffom which 
such inference Is drawn.—^Batson v. 
Birmingham Trust & Savings Go., 4 
So.2d 307, 241 Ala. 629. 

56. Tex.—Hoey v. Solt, CUv^App., 286 

6. W.2d 244. 

64 C.J. p 342 note 5L 

57. TJ.S.—Nelson v. Montgomery 

Ward 6b Co., Iowa, 61 S.C^ 698, 812 

U. S. 873, 86 L.Bd. 897, rehearing de¬ 
nied 61 S.Ct. 804, 812 U.S. 716, 85 
LJSd. 1145, mandate conformed to 
Montgomery Ward & Co. v. Nelson. 
299 N.W. 401, 280 Iowa 942—Ren¬ 
ault V. L. N. Renault & Sons, D.C. 
Pa., 90 F.Supp. 630, reversed on 
other grounds, CA«, 188 F.2d 817. 

md.—Chicago, M., St. P. & P. R. Co. 

V. Cox, 7 N.B.2d 1008, 108 Ind.App. 
864. 


Tex.—Schultz v. Shatto, 287 S.W.2d 
609, 150 Tex. 130. 

Wash.—Johnston v. Maryland Cas. 

(k>., 156 P.2d 806, 22 Wash.2d 305. 

64 C.J. p 342 note 52. 

58. U.S.—Renault v. L. N. Renault 
& Sons, D.CJPa., 90 F.Supp. 680, re¬ 
versed on other grrounds, C.A.., 188 
P.2d 817. 

Ark.—^Pickens v. Westbrook, 88 S.W. 

2d 830. 191 Ark. 156. 

Ind.—Chicago. M.. St P. & P. R. Co. 

V. Cox, 7 N.B.2d 1008, 108 IndJLpp. 
864. 

Ky.—^Blackburn v. Kentucky & West 
Virginia Power Co.. 248 S.W.2d 995 
—^McGraWs Adm*r (Lee) v. Mc- 
Graw*s Adm*r (Davidson), 169 S. 

W. 2d 840, 293 Ky. 732—^Droppel- 
man v. Willingham, 169 S.W.2d 811, 
298 Ky. 614—Louisville & N. R. Co. 
V. Smith. 166 S.W.2d 28, 287 Ky. 671 
—^Merlweather’s Adm'x v. Picker¬ 
ing, 116 S.W,2d 670, 278 Ky. 367— 
Bquitable Life Assur. Soc. of U. S. 

V. Spencer, 90 S.W.2d 704, 262 Ky. 
478. 

64 C.J. p 342 note 63. 

59. Ky.—McGraw's Adm’r (Lee) v. 
McGraw's Adm'r (Davidson), 169 
S.W.2d 840, 293 Ky. 732—^Droppel- 
man v. Willingham, 169 S.W.2d 811, 
298 Ky. 614—Louisville & N. R. 
Co. V. Smith, 155 S.W.2d 28, 287 
Ky. 671. 

Tex.—^Tisdale v. Panhandle & S. F. 
Ry. Co., Com.App., 228 S.W. 188, 16 
A.L.R. 1264. 

60. ICy.—^Blackburn v. Kentucky & 
West Virginia Power Co., 248 S. 

W. 2d 995—Meriweather’s Adm’x v. 
Pickering, 116 S.W.2d 670, 278 Ky. 
367—^Equitable Life Assur. Soc. of 
IT. S. V. Spencer, 90 S.W.2d 704, 262 

478. 

64 C.J. P 842 note 55. 

61. Wis.—^Rohan Motor CTo. v. In¬ 
dustrial Commission of Wisconsin, 
205 N.W. 980, 188 Wis. 228. 

68. Pa.—Thomas v. Bache, 40 A.2d 
495, 851 Pa. 220. 

64 C.J. p 342 note 67. 

63. Ohio.—Cincinnati Gas, etc., Co. y. 
Archdeacon, 88 N.E. 125, 80 Ohio 
St 27. 

Abase of disoretioa 
Trial court abuses its discretion 
when it fails or refuses to apply law 
to conceded or undisputed facts.— 
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Southland Life Ins, Co. v. Egan, 86 
S.W.2d 722, 126 Tex. 160. 

64. U.S.—Coleman Furniture Corpo¬ 
ration V. Home Ins. Co. of New 
York, D.C.Va., 4 F.Supp. 794, af¬ 
firmed, C.CA^, 67 F.2d 347, certio¬ 
rari denied 54 S.Ct 468, 291 U.S. 
669, 78 L.Ed. 1059. 

64 C.J. p 842 note 59. 

66. Colo.—^Industrial Commission of 
Colorado v. Wetz, 66 P.2d 812, 100 
Colo. 16L 

66. Mich.-Baldwin v. Nall, 34 N.W. 
2d 539. 323 Mich. 25. 

Tex.—Commercial Standard Ins. Co. 

V. Davis, 187 S.W.2d 1, 184 Tex. 487 
—Shield V. First Coleman Nat. 
Bank of Coleman, Clv.App., 160 S. 

W. 2d 277, afidrmed First Coleman 
Nat Bank of Coleman v. Shield, 166 
S.W.2d 688, 140 Tex. 117—Fry v. 
Harkey, CJlvAipp., 141 S.W.2d 662, 
error dismissed, Judgment correct. 

67. N.T.—Tousey V. Hastings, 86 N. 
B. 881, 194 N.T. 79—In re lYee- 
man's Estate, 290 N.Y.S. 7, 160 
Misc. 188. 

68. Minn.—Kasai v. Plcha, 195 N. 
W. 280, 156 Minn. 446. 

69. Minn.—Kasai v. Picha, supra. 

70. Minn.—Kasai v. Plcha, supra. 

71. U.S.—Bailey v. Central Vermont 
Ry., Vt, 63 S.Ct 1062, 819 U.S. 860, 
87 L.Ed. 1444, conformed to 85 A.2d 
366, 113 Vt 433—Best v. District 
of Columbia, APP-D.C., 54 S.Ct 487, 
291 U.S. 411, 78 L.Bd. 882—Califor¬ 
nia Fruit Exchange v. Henry, D.C. 
Pa., 89 F.Supp. 580, affirmed, C.A., 
184 F.2d 617. 

Ill.—Roadruck v. Schultz, 77 N.B.2d 
874, 833 HLApp. 476—Turner v. 
Cummings, 48 N.E.2d 964, 819 111. 
App. 225—Plodzien v. Segool, 40 N. 
E.2d 788, 814 UlJLpp. 40. 

Ind.—De Lange v. Cones, 19 N.E.2d 
850, 216 Ind. 365. 

Me.—Patten v. Field, 81 A. 77, 108 
Me. 299. 

Mo.—Brinkley v. Uhlted Biscuit Co. 
of America, 164 S.W.2d 825, 849 
Mo. 1227—Finley v. St Louis-San 
Francisco Ry. Co.. 160 S.W.2d 786, 
849 Mo. 880—Russell v. Johnson, 
160 S.W.2d 701, 849 Mo. 267—Seago 
v. New York Ont R. Co., 155 S.W. 
2d 126, 848 Mo. 761, reversed on 
other grounds 62 S.Ct 806, 815 U.S, 
781, 86 L.Ed. 1188—Courtney y- 
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men who would nonnally be considered impartial,^2 i udiced,^^ may differ as to the ultimate facts, or 
intelligent,^* ordinary,’* reasonable,’* or unprej- | may fairly,” honestly,’* or reasonably,’* dif- 


Ocean Accident & Guaranty Corp., 
142 S.W.2d 858, 846 Mo. 708, 130 
A.L 1 .B. 234—Parrent v. Mobile & 
Ohio R. Co., 70 S.W.2d 1068, 884 
Mo. 1202—^Bray v. St. Lrouis-San 
Francisco By. Co., App., 259 S.W. 
2d 132—^liipel V. General Am. Life 
Ins. Co., App., 192 S.W.2d 871— 
Wiener v. Mutual Life Ins. Co. of 
New York, App., 170 S.W.2d 174, 
transferred, see, 179 S.W.2d 89, 352 
Mo. 678—Ashwell r. IT. S. Seed Co., 
App., 167 S.W.2d 950. 

N.J.—Tormack v. Farmers* Co-op. 
Ass*n of N. X, 78 A.2d 421, 11 N.X 
Super. 416—^Becker v. Farley, 59 
A.2d 450, 137 N.XLaw lOl—Noa v. 
Le Gore, 85 A.2d 691, 131 N.XLaw 
229—Overman v. Trust Co. of New 
Jersey, 18 A.2d 615, 126 N.J.Law 
86—Scarano v. Llndale, 3 A.2d 688, 
121 N.J.Law 649—Poole v. Twen¬ 
tieth Century Operating Co., 1 A 2d 
889, 121 N.J.Law 244—Christine v. 
Mutual Grocery Co., 194 A 625, 119 
N.J.Law 149. 

Ohio.—Thomin v. Norwood Sash & 
Door Mfg. Co., 69 N.B.2d 606, 74 
Ohio App. 505. 

Tenn.—City of Knoxville v. Fergu¬ 
son, 241 S.W.2d 612, 84 TenmApp. 
585. 

Ya.—Mauser v. Hebb, 48 S.B.2d 257, 
187 Va. 876. 

72. XJ.S.—Western Union Telegraph 
Co. V. Hall, C.C.AMd., 287 F. 297, 

73. U.S.—Western Union Telegraph 
Co. V. Hhll, supra 

Ind.—De Lange v. Cones, 19 NiB.2d 
850, 215 Ind. 855. 

74. Ala—Batson v. Birmingham 

Trust & Savings Co., 4 So.2d 807, 
241 Ala 629—^Birmingham By., 
Light & Power Co. v. Murphy, 66 
So. 817, 2 AlaApp. 588. 

75. U.S.—Stanek v. Cole, C.AWls., 
178 F.2d 122—^Travelers Ins. Co. v. 
Price, C.C.AT6X., Ill F.2d 776, cer¬ 
tiorari denied 61 S.Ct. 43, 811 U.S. 
676, 85 L.Ed. 486—Central Surety 
& Insurance Corp. v. Murphy, C.C. 
AKan., 103 P.2d 117—Ballard v. 
Atchison, T. & S. F. R. Co., C.C.A 
Tex., 100 F.2d 162—Great Northern 
By. Co. V. Nelson, C.C.AMinn., 90 
F.2d 84—Valanda v. Baum & Reiss- 
man, D.C.Pa., 81 F.Supp. 71, re¬ 
versed on other grounds, C.CA., 113 
F.2d 188—Watts v. U. S., D.C. 
Miss., 24 F.Supp. 969. 

Cal.—Hirsch v. ITAutremont, 28 P.2d 
1066, 138 CalApp. 106. 

D.C.—Fleming v. Fisk, 87 F.2d 747, 
66 APP.D.C. 850. 

Fla—Davis v. Equitable Life Assur. 
Soo. of U. S., 6 So.2d 842, 149 Fla 
678—Potts V. Mulligan, 193 So. 767, 
141 Fla 685. 

Idaho.—McKee v. Chase, 268 P.2d 787, 
78 Idaho 491—Nissula v. Southern 


Idaho Timber Protective Ass'n, 245 
P.2d 400, 78 Idaho 87. 

Me.—Hatch v. Globe Laundry Co., 
171 A 387, 132 Me. 879. 

Mich.—Kuhn v. King, 46 N.W.2d 599, 
830 Mich. 49. 

Nev.—Kuaer v. Barengo, 254 P.2d 447. 

N.J.—Shields v. Yellow Cab, 174 A 
567, 113 N.J.Law 479—Grauss v. 
Alpert, 169 A 847, 12 NXMisc. 67. 

N.C.—Newbem v. Leary, 1 S.E.2d 
884, 216 N.C. 134. 

Ohio.—^Bennett v. Sinclair Refining 
Co., 57 N.E.2d 776, 144 Ohio St 189 
—State V. Ross, 108 N.E.2d 77, 92 
Ohio App. 29 , appeal dismissed 108 
N.R2d 282, 168 Ohio St 248— 
Witherspoon v. Haft App., 103 N. 
E.2d 275, affirmed 106 N.E.2d 296, 
167 Ohio St 474—Stolfel v. City of 
Cincinnati, 93 N.m2d 803, 87 Ohio 
App. 285—Gtellick v. Ott, App., 61 
N.B.2d 404—^Pox v. Industrial Com¬ 
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reversed on other grounds. Sup., 
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Civ.App., 237 S.W.2d 880, error re¬ 
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Cummings, 48 N.E.2d 964, 819 HI. 
App. 225—Plodzien v. Segool, 40 N. 
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ployment Sec. Division, 63 N.E.2d 
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830 Mich. 49. 

Mo.—Brinkley v. United Biscuit Co. 
of America, 164 S.W.2d 326, 849 
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192 Wash 688—Boyd v. Cole, 63 
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63 F.2d 667, certiorari denied New 
York Cent R. Co. v. Brown, 64 S.Ct 
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N.Y.. 62 F.2d 61—U. S. v. Kerr, C.C. 
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Supp. 680, affirmed, OA., 184 F.2d 
617—Watts V. U. S., D.C.M1SS., 24 
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& Savings Cow, 4 So.2d 307, 241 Ala. 
629. 

Cal.—Neel v. Mannings, Ina, 122 P.2d 
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cnees,then in such case, and under the circumstances outlined, the question is one of fart for the 
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Workman, 286 P.2d 842, 107 CaJ. 
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jury,^^ to be subinitted to the jury so that they may draw the inference under proper instruc- 


lowa.—^Mlser v. Iowa State Travel- 
ins: Men’s Ass’n, 278 N.W. 165, 223 
Iowa 682—Kehm v. DUts, 270 N.W. 
888, 222 Iowa 826. 

Ky.—Dolle v. Melrose Properties, 67 
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2d 876, 141 Neb. 112—Curry v. 
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kets, 89 N.E.2d 101, 86 Ohio App. 
167—^Fox V. Industrial Commis¬ 
sion, Com.Pl., 114 NJB3.2d 451. 

Okl.—Shell Petroleum Corp. v. Per¬ 
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Sprlngall v. £*red6ricksburg Hos¬ 
pital and Clinic, Civ.App., 226 S. 
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584, opinion adhered to 32 S.E.2d 
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350, 87 L.Ed. 1444, conformed to 35 
A2d 866, 118 Vt 488—Best v. Dis¬ 
trict of Columbia, D.C., 54 S.Ct 
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Co., 192 S.E. 217, 184 Ga 617— 
Chaflan V. Community Loan & Inv. 
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tions,*® and not for the trial court,8® even though the trial judge should be convinced as to the proper 


Me.—^Bernstein v. Metropolitan Life 
Ins. Co. of New York, 84 A.2d 682, 
189 Me. 888. 

Md.—(Bethlehem-Fairfleld Shipyard v. 
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Great Barrington, 87 KJS.2d 186, 
824 Mass. 509. 
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S. W.2d 701, 349 Mo. 267-^eago v. 
New York Cent. R. Co., 155 S.W.2d 
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N.J.Misc. 67. 

N.C.—Newbern v. Leary, 1 S.E.2d 
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Fort Worth Transit Co., 160 S.W. 
2d 224, 138 Tex. 612—Commercial 
Standard Ins. Co. v. Davis, 187 S. 
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versible error—Wilder v. Malone, 
Civ.App., 212 S.W.2d 938—Bass v. 
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Vt 465. 

Va.—^Mauser v. Hebb, 48 S.E.2d 257, 
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conclusion.*^ If, when a rule of law is applied to 
undisputed facts, a final conclusion results, the ques¬ 
tion presented is one of law; if something more 
than the application of a rule of law is required in 
order to reach a final conclusion, a question of fact 
is presented.** 

h. Submissioii to, or Withdrawal from, Jury 

Where there Is no dispute In the evidence, or It Is 
not conflicting or contradictory, and the facts are not 
controverted, or where the facts are admitted or con¬ 


ceded, or where but one conclusion or Inference Is rea¬ 
sonably possible, ordinarily It Is not necessary or proper 
to submit the question to the Jury; but It Is not In every 
case where the evidence on a particular Issue Is uncon- 
tradlcted that the trial judge can treat the question as 
one of law and take the Issue from the Jury. 

Where there is no dispute in the evidence,** or it 
is not conflicting** or contradictory,*i and the facts 
are not controverted,** or where the facts are ad¬ 
mitted** or conceded,*^ or where but one conclusion 
or inference is reasonably possible,** it is not neces- 
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401, reargument denied 72 N.B.2d 
86, 296 N.T. 867, 174 A.L.R. 401— 
Rague V. Staten Island Coach Co., 
42 N.E.2d 488, 288 N.T. 206. 

Or.—Dixon v. Raven Dairy, 76 P.2d 
847, 168 Or. 186. 

Pa.—Norlund v. Reliance Life Ins. 
Co. of Pittsburgh, 128 A. 93, 282 
Fa. 389. 

S.C.—Dawson v. South Carolina Pow- 
. er Co., 66 S.E.2d 322, 220 S.C. 26. 
Tenn.—Harrison v. Southern Ry. Co., 
216 S.W.2d 81, 81 Tenn.App. 877. 
Wash.—^McOlintock v. Allen, 191 P. 
2d 679, 80 Wash. 2d 272—Simmons 
V. Cowlitz County, 120 P.2d 479, 12 
Wash.2d 84—^Boyd v. Cole, 63 P.2d 
931, 190 WaeOi. 81. 

64 O.J. p 848 note 78. 

87- Tex.—Newsom v. Booth, Civ. 
App., 140 S.W.2d 459—Moller v. 
Barnett, Civ.App., 129 S.W.2d 466. 
64 C.J. p 843 note 79. 

88. Wis.—^Eckhardt v. Industrial 
Commission, 7 N.W.2d 841, 242 
Wls. 826. 

89. Arlz.—Stephens v. White, 61 P. 
2d 921. 46 Arlz. 426. 

Ark.-^Braman v. Walthall, 225 S.W. 
2d 342, 215 Ark. 582-^HaU v. Pat¬ 


terson, 166 S.W.2d 667, 205 Ark. 

10 . 

Ga.—Smallplece v. Johnson, 80 S.E. 
2d 296, 210 Ga. 310. 

Mo.—^Rogers v. Thompson, 266 6.W. 
2d 282. 

N.J.—Overby v. Union Laundry Co., 
108 A.2d 404, 14 N.J. 526—In re 
Weeks' Estate, 103 A.2d 43, 29 
N.J.Super. 633. 

Pa.—Commonwealth to Use of Wil¬ 
low Highlands Co. v. U. S. Fi¬ 
delity & Guaranty Co., 73 A. 2d 422, 
864 Pa. 643, 17 A.L.R.2d 943. 

Tenn.—Schindler v. Southern Coach 
Lines, 217 S.W.2d 775, 188 Tenn. 
169. 

Tex.—Slay v. Burnett Trust, 187 S.W. 
2d 877, 143 Tex. 621—^Hartford Fire 
Ins. Co. V. LaMon, Civ.App., 149 S. 
W.2d 167—Cloud v. Cloud, Civ.App., 
139 S.W.2d 826—Sherman v. Sipper, 
Civ.App., 129 S.W.2d 458, reversed 
on other grounds 162 S.W.2d 819, 
137 Tex. 86, 187 A.L.R. 263—Farm¬ 
ers State Bank in Merkel v. Rus¬ 
sell, CIv.App., 117 S.W.2d 816— 
Consolidated Underwriters v. Lee, 
107 S.W.2d 482, CivA.pp., error 
dlsmlssedr—Bto.rrls v. Lone Star Mo¬ 
tor Co.. Civ.App., 106 S.W.2d 848, 
error dismissed, i 

64 C.J. p 844 note 81. 

Demurrer to evidence see infra SS 
225—236. 

Directed verdict see infra 49 249- 
266. ‘ 

Dismissal or nonsuit see infra 99 238- 
248. 

80. Neb.—Corpus Jtiris cited Is 
Heinlsch v. Travelers Mut. Casual¬ 
ty Co., 280 N.W. 234, 237, 186 Neb. 
18. 

N.J.—Wright V. General Ceramics 
Co., 4 A.2d 24, 122 N.J.Law 44. 

64 C.J. p 344 note 82. 

91. U.S.—^Mutual Life Ins. Co. of 
New York v. Sargent, C.C.A.Ala., 
61 F.2d 4. 

Minn.—^Topinka v. Minnesota Mut. 
Life Ins. Co., 248 N.W. 660, 189 
Minn. 76, 96 A.L.B. 739. 

OkL—'Kingkade Hotel Co. v. Keggin, 
267 P.2d 604, 208 Okl. 464—Davis v. 
Wallace, 87 P.2d 602, 169 Okl. 497.: 

Tenn.—Staffokl v. Consolidated Bus 

. Lines, 164 6.W.2d 15, 179 Tenn.' 

' 186. 

Tex.-:-Texas Employers Ins. Ass'n v. 
Roberts, Clv.App., 116 S.W.2d 417,’ 
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reversed on other grounds 139 S.W. 
2d 80, 135 Tex. 123. 

64 C.J. p 844 note 83. 

92. Ala.—Nall v. Bland Lumber Oo., 
49 So.2d 228. 86 Ala.App. 603. 

Iowa.—Corpus Juris cited in Roonts 
V. Farmers Mut. Ins. Ass'n of Van 
Buren County, 16 N.W.2d 20, 22, 
235 Iowa 87. 

Ohio.—Shults V. Hinsmon, 87 N.E.2d 
261, 84 Ohio App. 362. 

Pa.—Brownsville Lodge No. 867, K, 
P., V. Great American Indem. Co., 
194 A. 629, 128 Pa.Super. 653. 

Tex.—Dallas Railway & Terminal Co. 
V. Hendricks, Civ.App., 164 S.W.2d 
899, reversed on other grounds 166 
S.W.2d 116, 140 Tex. 98—May v. 
Donalson, Civ.App., 141 S.W.2d 702. 
64 C.J. p 844 note 84. 

93. U.S.—St Louis Fire & Marine 
Ins. Co. V. Witney, D.C.Pa., 96 F. 
Supp. 556. 

Mo.—Wild V. Pitcairn, 149 S.W.2d 
800, 347 Mo. 916, certiorari denied 
Pitcairn v. Wild, 62 S.Ct 72, 314 

U. S. 688, 86 L.Ed. 612—Plater v. 
Kansas City, 68 S.W.2d 800, 334 Mo. 
842—Gosnell v. Camden Fire Ins. 
Ass'n, of Camden, N. J., App., 109 
S.W.2d 69. 

N.C.—Campbell v. Peoples Sav. Bank 
& Trust Co., 200 S.E. 392, 214 N. 
C. 680—Federal Reserve Bank of 
Richmond v. Jones, 172 S.E. 185, 
205 N.C. 648. 

Pa.—^Mclnerney v. Metropolitan Life 
Ins. Co., 83 A.2d 859, 162 Pa.Super. 
686 . 

64 C. J. p 844 note 85. 

94. Iowa.—Corpus Juris cited in 
Koonts V. Farmers Mut Ins. Ass'n 
of Van Buren County, 16 N.W.2d 
20, 22, 235 Iowa 87. 

64 C.J. p 344 note 86. 

95. U.S.—^Burden v. Wood, C.C.A. 
Ind., 142 F.2d 303, certiorari denied 
66 S.Ct 70, 823 U.S. 733, 89 L.Ed. 
688 . 

Ark.—^Hall v. Patterson, 166 S.W.2d 
667, 206 Ark. 10. 

Cal.—Gish v. Los Angeles Ry. Corp., 
90 P.2d 792, IS Cal.2d 670—Powers 

V. Cherry, 108 P.2d 361, 42 Cal.App. 
2d 489. 

Conn.—^Loomis v. Norman Printers' 
Supply CO., 71 A. 368, 81 Conn. 848. 
Mo.—State ex rel. 'DJrer v. Blair, 178 
'' '&'W.2a-102», 152 Mo. '£84, oMform- 
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sary to submit the question to the jury. Hence, jury, and it is error to do so;^ or, in other words, 
such uncontradicted,^® uncontroverted,undis- where the evidence is undisputed,^ uncontradicted,® 
puted,®® admitted,^® or not conflicting,^ questions, uncontroverted,® not conflicting,*^ or admitted,® and 
concerning which but one conclusion or inference but one conclusion or inference is possible,® the 
can be reached,® should not be submitted to the court properly refrains from submitting the mat¬ 


ed to 188 S.WM 768, 352 Mo. S84— 
Lauglilln V. Boatmen's TTat. Bank 
of St. Louis, 163 S.W.2d 761—Bragrgr 
V. Ohio Chemical & Mfg. Co., 162 
S.W.2d 832, 349 Mo. 577. 

Neb.—^McIntosh v. Union Pac. R. Co., 
22 N.W.2d 179, 146 Neb. 844— 
pus Jluis died in Heinlsch v. Trav¬ 
elers Mut. Casualty Co., 280 N.W. 
284, 287, 185 Neb. 18. 

Tenn.—Stafford v. Consolidated Bus 
Lines, 164 S.W.2d 15, 179 Tenn. 185. 

intimate faot 

Where all evidence is of such char¬ 
acter that it affords no room for rea¬ 
sonable controversy about an ulti¬ 
mate fact, there is no Issue and noth¬ 
ing concerning such ultimate fact for 
trier of facts to determine.—Bdwards 

V. Business Men*s Assur. Co. of 
America, 168 S.W.2d 82, 360 Mo. 666 
—State ez rel. Bowdon v. Allen, 85 
S.W.2d 63, 337 Mo. 260—Richey v. 

W. O. W., 146 S.W. 461, 168 Mo.App. 
235. 

96. Ohio.—Shults V. BDinamon, 87 N. 
B.2d 261, 84 Ohio App. 362. 

Okl.—Standlfer v. Btandlfer, 138 P.2d 
826, 192 Okl. 669—Liberty Nat. 
Bank of Pawhuska v. Rendall, 240 
P. 72, 113 Okl. 140. 

Wash.—Winsor v. Smart’s Auto 
Freight Co., 171 P.2d 251, 25 Wash., 
2d 383. I 

64 C.J. p 844 note 88. 

97. Iowa.—Janvrin v. Broe, 83 N.W. 
2d 427, 239 Iowa 977—Ooxpus dhrls 
cited in Koonts v. Farmers Mut 
Ins. AAs’n of Van Buren County, 
16 N.W.2d 20, 22, 235 Iowa 87. 

S.D.—General Tire 6b Rubber Co. v. 

Hamm, 6 N.W.2d 442, 69 S.D. 72. 
Tex.—Clark v. National Life & Aca 
Ins. Co., 200 S.W.2d 820, 146 Tez. 
575—^May v. Donalson, Civ.App., 
141 S.W.2d 702. 

64 C.J. p 844 note 89. 

Where evidence must be introduced, 
to maintain an issue of fact made by 
pleadings, controverted questions of 
fact are involved, which include not 
only evidentiary facts, but ultimate 
facts, even though there Is no con¬ 
flict in the testimony or the evidence 
may be agreed on and embodied in a. 
stipulation of facts.—^Merlo v. Public 
Service Co. of Northern Illinois, 46 
N.B.2d 666, 881 Ill. 300, followed in' 
•46 N.H.2d 677, 881 Ill. 836. 

64 C.J. p 344 note 89 [b]. 

98. U.S.—^Edwards v. U. S., C.C.A.! 

Tenn., 140 F.2d 626. i 

Mont.-H3ample v. Murray, Hospital,! 
62-P.2d* 241, 108 Mont 196; ’ “ ^ 

83 C.J.S.—30 


N.T.—Hupfer v. Brooklyn Daily Ea¬ 
gle, 293 N.Y.S. 186, 260 App.Div. 
19. 

Ohio.—Shults V. Hlnamon, 87 N.E.2d 

261. 84 Ohio App. 362. 

Iowa.—^Hildenbrand v. Stinson, 41 N. 
W.2d 698, 241 Iowa 600—Low v. 
Ford Hopkins Co., 1 N.W. 2d 95, 
281 Iowa 261. 

Tex.—Kinney v. Pearce, Civ.App., 65 
S.W.2d 602—James A. Didc Co. v. 
Tanez, Civ.App., 55 S.W.2d 600. 

64 C.J. p 844 note 90. 

Testimony of parties interested in 
litigation was not regarded as undis¬ 
puted although not disputed by tes¬ 
timony of any witness. 

Ark.—Pugh V. Camp. 210 S.W.2d 
120, 213 Ark. 282—Bell v. Lackie, 
198 S.W.2d 725, 210 Ark. 1003. 
Testimony regarded as undisputed 
Tex.—^England v. Pitts, Civ.App., 56 
S.W.2d 493, error dismissed. 

99. Colo.—^Leonard v. Bauer, 149 P. 

2d 376, 112 Colo. 247. 

Ohio.—Shults V. Hinamon, 87 N.E. 

2d 261, 84 Ohio App. 862. 

Iowa.—Janvrin v. Broe, 83 N.W. 2d 
427, 289 Iowa 977—Corpus ^uris 
dted in Koonts v. Farmers Mut 
Ins. Ass'n of Van Buren County, 16 
N.W.2d 20, 22, 286 Iowa 87. 

Tex.—Waggoner v. Edwards, Civ. 
App., 68 S.W.2d 656—^Missouri, etc., 
R. Co. V. Plunkett CivJlpp., 108 S. 
W, 063. 

1. D.C.—Bellmore v. Baum, Mun. 
App., 68 A.2d 588. 

64 C.J. p 844 note 92. 

2. U.S.—^Brady v. Southern Ry. Co., 
N.C., 64 S,Ct 232, 320 U.S. 476, 88 
L.Ed. 239. 

Neb.—MCNally v. Ponce, 84 N.W.2d 

262, 150 Neb. 267. 

N.BL—^Hazelton v. First Nat Stores, 
190 A. 280, 88 N.H. 409. 

S.C.—Hunsucker v. State Highway 
Department 189 S.E. 652, 182 S.C. 
441. 

Tex.—Alpine Tel. Corp, v. McCall, 
184 S.W.2d 830, 143 Tex. 835. 
Wash.—Winsor v. Smart's Auto 
Freight Co., 171 P.2d 251, 26 Wash. 
2d 883. 

64 C. J. p 344 note 93, 

3. N.T.—Kupfer v. Brooklyn Dally 
Eagle, 293 N.Y.S. 19, 161 Misc. 702. 

Okl.—Standifer v. Standifer, 188 P.2d 
825, 192 Okl. 669-^Liberty Nat ; 
Bank of Pawhuska v. Kendall, 240 
P. 72, 118 Okl. 140. 

S.D.—General Tire & Rubber Co. v.- 
Hamm, 6 N.W.2d 442, 69 S.D. 72.; 
•64 C.J. P 844 note 94. ; 

4. Idaho.—Alsup v. Saratoga Hotel,! 

' 229 P.2d 985, 71* Idaho 229. ' 

*465 


Tex.—^Lewis v. Texas &. N. O. R. Co., 
Civ.App., 199 S.W.2d 186, error re¬ 
fused no reversible error—Walker 
V. Simons, Civ.App., 197 e.W.2d 
223—Weldon v. Quaite, CivApp., 
176 S.W.2d 969. 

64 C.J. p 344 note 95. 

5. Md.—William J. Lemp Brewing 
Co. V. Mantz, 87 A. 814, 120 Md. 
176. 

8. Tenn.—Ward v. Southern Ry. Co., 
15 Tenn.App. 880. 

Tex.—Antilley v. Jennings, Civ.App., 
183 S.W.2d 982, error refused— 
Watts V. Gibson, Civ.App., 83 S.W. 
2d T77. 

7. Ariz.—Sills v. Velvin, 68 P.2d 
338, 49 Ariz. 553. 

Mont—Hoch v. Kirby, 39 P.2d 667, 
90 Mont 891. 

64 C.J. p 344 note 98. 

8. U.S.—Chicago Great Western Ry. 
Co. V. Price, Iowa, 97 F. 423, 38 
C.C.A. 239. 

Alaska.—Gibson v. Canadian Pac. 

Nav. Co., 1 Alaska 407. 

Kbld not Tuiqualifled admission •war¬ 
ranting withdrawal 
Statement by holder of interest 
•coupons detached from bonds of 
bridge company that he did not con¬ 
sider he had any right of action on 
them, and that he would return them, 
was not unqualified admission of gov¬ 
erning fact warranting withdrawal of 
case from Jury.—^McDowell v. North 
Side Bridge Co., 97 A. 97, 251 Pa. 
685. 

8. U.S.—Holmes V. Holland Furnace 
Co., C.C.A.N.C., 103 F.2d 563. 
Ariz.—Sills V. Velvin, 68 P.2d 838, 
49 Ariz. 553. 

IdahOd—Alsup V. Saratoga Hotel, 229 
P.2d 985, 71 Idaho 229. 

Mont.—Hoch v. Kirby, 39 P.2d 667, 
98 Mont. 391—Quinllvan v. Brown 
OU Co., 29 P.2d 374, 96 Mont. 147. 
Neb.—Farmers* & Merchants’ State 
Bank of Pender v. Kuhn, 260 N.W. 
652, 125 Neb. 457. 

N.J.—Shipp V. Thirty-Second Street 
Corp., 33 A.2d 852, 130 N.J.Law 
518, 568. 

Or.—^Miller v. Service and Sales, 38 
P.2d 995, 149 Or. 11, 96 A.L.R. 
-628. 

S.C.—Gordon v. Rothberg, 50 S.E.2d 
202, 218 S.C. 492. 

Tex.—^Lewis v. Texas & N. O. R. Co., 
Civ.App., 199 S.W.2d 186, error 
refused no reversible edrror—-Walk¬ 
er V. Simons, Civ.App., 197 S.W.2d 

■223; ‘ ■»■•'• • -r . .. 

64 C.J. p 844 note !• 
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or may,^l should,or must^3 withdraw it 
from the jury, and it is not error to do so.^^ The 
rule is to be followed, however, only when the facts 
justify its application.i6 

It is not in every case where the evidence on a 
particular issue is uncontradicted, even when suflS- 
dent to establish the ultimate facts sought to be 
proved, that the trial judge can treat the question 
as one of law and take the issue from the jury.^® 
Whether or not this can be done depends on the 
character of the evidence offered and its relation to 
the ultimate facts in issue.^^ So, where the evi¬ 


dence is not of such character as to require inter¬ 
pretation by the trial court, it should be submitted 
to the jury, even though it is uncontradicted,!® and 
it is error to withdraw it from the jury;!® 
has been said that where the evidence is practically 
uncontradicted, the case should not be withdrawn 
from the jury.®® 

The generally accepted test as to the weight and 
suffidency of the evidence, discussed supra § 208, 
applies in the case of uncontroverted or conceded 
facts or evidence, so that where fair-minded,®! im¬ 
partial,®® intelligent,®® rational,®^ reasonable,®® 


10. Ark.—Morgan v, Norful, 262 S. 
W.2d 189. 

S.C.—Crordon v. Rothberg, 60 S.R.2d 
202, 218 S.O. 492. 

64 O.J. p 845 note 2. 

11. Idaho.—Alsup v. Saratoga Hotel, 
229 P.2d 985, 71 Idaho 229. 

Mont.—Hoch v. Kirby. 89 P.2d -667, 
98 Mont. 891—Qulnlivan v. Brown 
Oil Co., 29 P.2d 374, 96 Mont. 147. 
(Teb. —Corpus Jails cited la. Helnlsdh 
V. Travelers Mut. Casualty Co., 280 
N.W. 284. 287, 186 Neb. 18—Farm¬ 
ers’ & Merchants* State Bank of 
Pender v. Kuhn, 260 N.W. 662, 125 
Neb. 457. 

N.J.—Shipp V. Thirty-Second Street 
Corp., 83 A.2d 852, 130 N.J.Law 
518. 

Or.—^Miller v. Service and Sales, 38 
P.2d 995, 149 Or. 11, 96 AX..R, 628. 
Tenn.—Ward v. Southern Ry. Co., 
16 Tenn.App. 380. 

Tex.—Walker v. Simons, Clv.App., 
197 S.W.2d 223—^Antllley v. Jen¬ 
nings, Clv.App., 183 S,W.2d 982, er¬ 
ror refused—Weldon v. Quaite, Civ. 
App„ 175 S.W.2d 969. 

64 C.J. p 346 note 3. 

12. Aria.—Sills v. Velvin, 68 P.2d 
338, 49 Arlz. 563. 

Tex.—^Lewis v. Texas & N. O. R. Co., 
Civ.App., 199 S.W.2d 185, error re¬ 
fused no reversible error. 

64 C.J. p 345 note 4. 

13. U.S.—^Holmes v. Holland Fur¬ 
nace Co., C.C.AN.C., 108 F.2d 663. 

64 C.J. p 345 note 6. 

14. Ark.—^Maney v. Dennison, 168 
S.W. 783, 110 Ark. 571. 

64 C.J. p 845 note 6. 

15. Neb.—Leon v. Elitchen Bros. 
Hotel Co., 277 N.W. 823, 134 Neb. 
187, 115 A.L.R. 1078. 

10. Iowa.—Low V. Ford Hopkins 
Co., 1 N.W.2d 95, 231 Iowa 261. 

R.I.—Wyatt V. Moran, 103 A.2d 801. 
Tex.—Craver v. Ragon, CivA.pp., 
110 S.W. 489. 

’’The fact that there is no material 
conflict in the evidence does not nec¬ 
essarily require that a case be with¬ 
held from the Jury.**—Brann v. F. W. 
Woolworth Co.. 24 S.E.2d 424, 426, 181 
Va. 213. 


17. Tex.—Craver v. Ragon, Civ.App., 
no S.W. 489. 

18. Mo.—American Packing Co. v. 
Milwaukee Mechanics* Ins. Co., 
App., 35 S.W.2d 966. 

Vt.—^Tracy v. Grand Trunk R. Co., 57 
A. 104, 76 Vt. 813. 

19. S.C.—Lowndes v. King, 1 S.C. 
102 . 

20. Md.—Alexander v. Tingle, 80 A. 
2d 787, 181 Md. 464. 

Season for role 

It is when the facts are virtually 
uncontroverted, rather than when 
the testimony with respect thereto is 
virtually uncontradicted, that the 
trial court can determine as a ques¬ 
tion of law whether they do or do 
not sustain a claim or defense.—Alex¬ 
ander V. Tingle, 80 A.2d 737, 181 Md. 
464. 

21. Ark.—^Morgan v. Norful, 262 S. 
W.2d 189—^McGeorge Contracting 
Co. V. Mizell, 226 S.W.2d 666, 216 
Ark. 509—Ozan Lumber Co. v. Tid¬ 
well, 198 •S.W.2d 182, 210 Ark. 942 
—Corpus Juris cffced In Wren v. D. 
F. Jones Const. Co., 194 S.W.2d 
896, 900, 210 Ark. 40—State High¬ 
way Commission v. Jelks, 159 S.W. 
2d 465, 203 Ark. 878—Smith v. 
Stuart C. Irby Co., 161 S.W.2d 
996, 202 Ark. 786—Missouri Pac. 
R. Co. V. Kagy, 143 S.W.2d 1096, 
201 Ark. 150—D. F. Jones Const. 
Co. V. Lewis, 98 S.W.2d 874, 198 
Ark. 180. 

Ky.—Murphy v. Homans, 150 S.W.2d 
14, 286 Ky. 191. 

N.J.—^Mellon v. Pennsylvania-Read- 
Ing Seashore Lines, 81 A.2d 747, 7 
N.J, 416—Vadurro v. Tellow Cato 
Co. of Camden. 77 A.2d 469, 6 N, 
J. 102—Antonio v. Edwards, 74 
A.2d 307, 5 N.J. 48—Barlin v. Mors, 
68 A.2d 631, 1 N.J. 336—Scihwartz 
Vi Rothman, 62 A.2d 684, 1 N.J. 
206—Garafola v. Rosecliff Realty 
Co., 93 A.2d 008, 24 N.J.Super. 28 
—Du Ponte v. Mutual Contracting 
Co., 86 A.2d 786, 13 N.J.Super. 142 
—Riley V. Weigand, 86 A.2d 698, 
18 N.J.Super. 66—Herman v. Rail¬ 
way Exp. Agency, 85 A.2d 284, 17 
N.J.Super. 10—^edeschi v. Silver 
Rod-Paterson, Inc., 83 A.2d 841, 15 
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N.J.Super. 322—Palatini v. Sarlan, 
88 A.2d 24, 16 N.J.Super. 84— 
Clayton v. New Dreamland Roller 
Skating Rink, 82 A.2d 468, 14 N.J. 
Super. 890—'Bardack v. Extract, 80 
A.2d 570, 13 N.J.Super. 850— Tfahn 
V. King Petroleum Corp., 80 A-2d 
460, 13 N.J.Super. 834—Volksen v. 
Kelly, 79 A.2d 319, 12 N.J.Super. 
202—Gentile v. Public Service Co¬ 
ordinated Transport, 78 A. 2d 916, 
12 N.J.Super. 46—Brandt v. Great 
Atlantic & Pac. Tea Co., 78 A.2d 
698, 11 N.J.Super. 528—^Rakowski 
V. Raybestos-Manhattan. Inc., 68 A 
2d 641, 5 N.J.Super. 203—Ocean Ac¬ 
cident & Guarantee Corporation v. 
Lincoln Nat. Bank, 172 A 45, 112 
N.J.Law 660. 

Tenn.—Atlantic Coast Line R. R. v. 
Meeks, 208 S.W.2d 865; 80 Tenn. 
App. 520. 

64 C.J. p 345 note 12. 

22. S.D.—Dimock State Bank v. 
Boehnen, 190 N.W. 486, 46 S.D. 
50. 

64 C.J. p 845 note 13. 

23. Colo.—Westem Investment & 
Land Co. v. First Nat. Bank, 128 
P. 476, 23 Colo.App. 148, opinion 
amended on other grounds 181 P. 
800, 24 Colo.App. 37- 

N.D.—Smith v. Knutson, 36 N.W.2d 
323, 76 NJ). 376. 

24. Conn.—^Donovan v. Connecticut 
Co., 84 A 288, 86 Conn. 82. 

25. U.S.—Phillips Petroleum Co. v. 
Taylor, C.C.A.Tex., 116 F.2d 726, 
rehearing denied 116 F.2d 994, cer¬ 
tiorari denied 61 S.Ct. 941, 318 U. 
S. 566, 85 L.Ed, 1524—Dixon v. 
XJ. S., C.C.AI11., 118 P.2d 640— 
American Nat Bank & Trust Co. 
of Chicago V. U. S.. C.C.Ani., 104 
F.2d 788—Holmes v. Holland Fur¬ 
nace Co., C.C.AN.a, 103 F.2d 568 
—^Federal Life Ins. Co. v. Rumpel, 
aCAMich., 102 F.2d 120—Crow v. 
Continental Oil Co., C.CJLTex., 100 
F.2d 292—Ballard v. Atchison, T. 
& S. F. R. C6., C.C.ATex, 100 F.2d 
162. 

Ga.—Burton v. Hart 56 S.E.2d 594, 
206 Ga. 87—Tablon v. Metropoli¬ 
tan Life Ins. Co., 88 S.E.2d 534, 
200 Ga. 698—Keebler v. Willard, 
72 S.E.2d 805, 86 Ga.App. 884. 
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may fairly, 28 the ultimate 
differ^l as to 


tmprejudiced,2« upright^^ men 
honestly,28 or reasonably^® 

Ky.—Sarver v. Lawson's Adin’r, 265 
S.W.2d 470—Holsdaw's Adm'r v. 
Louisville Gas & Electric Co., 100 
S.W.2d 806, 267 Ky. 56. 
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and reasonably tending to support the issue, it has 
been held that an issue should be determined by the 


jury, even though there is no conflict in the evidence 
if the jury may infer from the evidence that the 
complaint is true.^^ In order to authorize the court 
to take the question from the jury there must be no 
room for reasonable minds to differ as to the con¬ 
clusion to be drawn from the evidence;^® and a 
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•Ohio.—^Belshaw v. Agricultural Ins. 
Co. of Watertown, N. T., 80 N.B.2d 
675, 160 Ohio St 49—Rubber Corp. 
of America v. Tanney-Costello, Inc., 
93 N.B.2d .38, 86 Ohio AbP. 438— 
City of Indianapolis v. Domhoff & 
IJoyce Co., 36 N.B.2d 163, 69 Ohio 


App. 109, rehearing denied 42 N.B. 
2d 207, afarmed 42 N.B.2d 445. 140 
Ohio St 64, adhered to 43 N.B.2d 
620, 69 Ohio App. 109, conformed 
to 14 Ohio Supp. 103. 

Or.—Donis v. Sawyer Service, 21 P. 
2d 776, 143 Or. 433. 

S.C.—^Drayton v. Industrial Life & 
Health Ins. Co.. 81 6.B.2d 148, 206 
S.C. 98—Andrews v. McDade, 21 S. 
B.2d 202. 201 S.a 24—Broadway 
V. Jeffers, 194 S.B. 642. 186 S.C. 628. 
114 AL.R. 1244—Watson v. Ken¬ 
nedy, 186 S.B. 549. 180 S.C. 643— 
Nix V. Sovereign Camp, W. O. W., 
185 S.E. 175, 180 S.C. 168. 

Tenn.—^Atlantic Coast Line R. R. v. 
Meeks, 208 S.W.2d 856, 80 Tenn. 
App. 520. 

Tex.—^Bridges v. Williams, Civ.App., 
171 S.W.2d 372. 

Va.—Knowles v. Southern By. Co., 
12 S.B.2d 821, 177 Va. 88. 

Wash.—White v. Burke, 197 P.2d 
1008, 31 Wash.2d 678. 

64 C.J. p 346 note 27. 

87. XT.S.—Bank of Union v. Fidelity 
& Casualty Co. of New York, C.C. 
AMo., 62 F.2d 1040—^Tarter v. U. 
6., D.C.Ky., 17 F.Supp. 691. 

Ill.—Trzaska v. Bigane, 60 N.SI2d 264, 
326 I11.APP. 528. 

Neb.—Snyder v. Farmers Irr. Dist., 
61 N.W.2d 657, 167 Neb. 771— 
Clouse V, St Paul Fire & Marine 
Ins. Co., 40 N,W.2d 82b, 152 Neb. 
230, 16 A.L.R.2d 1008— Oorpus Ju¬ 
ris dted in Chew v. Coffin, 12 N.W. 
2d 889, 840, 144 Neb. 170—Fulcher 
V. Ike, 6 N.W.2d 610, 142 Neb. 418 
—Corpus Juris cited in Hickey v. 
Omaha & C. B. St Ry. Co., 1 N.W. 
2d 304, 806, 140 Neb. 665—Melson 
V. Turner, 261 N.W. 172, 125 Neb. 
603. 

N.J.—O’Donnell v. Asplundh Tree Ex¬ 
pert Co., 99 A2d 677, 13 N.J. 819 
—Bazlnsky v. Conklin, 83 A2d 705, 
8 N.J. 40—Earlin v. Mors, 63 A2d 
531, 1 N.J. 836—Schwartz v. Roth¬ 
man, 62 A2d 684, 1 N.J. 206—Her¬ 
man V. Railway Exp. Agency, 86 A 
2d 284, 17 N.J.Super. 10—May v. 
Brinko, 69- A2d 823, 187 N.XLaw 
324—Garvey v. Public Service Co¬ 
ordinated Transport 179 A 83, 116 
N.J.Law 280—Shields v. Yellow 
Cab, 174 A 567, 118 N.J.Law 479— 
Repasky v. Novich, 172 A 874, 118 
NJr.Law 126—Morris v. Muller, 172 
A 63, 113 N.J.Law 46—Glaser v. 
B.V.D, Sales Corporation, 170 A. 
49, 112 N.J.Law 179—Downing v. 
Oxwald Acetylene Co., 169 A 709, 
112 N.J.Law 25, affirhied 174 A 900, 
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118 N.J.Law 899—Sakos v. Byers, 
169 A 705, 112 N.XLaw 266—Lip- 
schitz V. New York & New Jersey 
Produce Corporation, 168 A 890, 
111 N.J.Law 392—Walsh v. Hank- 
ensack Water Co., 181 A 422, 18 N. 
XMisc. 816—Christine v. Vail, 174 
A 483. 12 N.J.M1SC. 725. 

S.C.—Collum V. Southern Ry. Co., 1 
S.E.2d 234, 189 S.C. 826—Montgom¬ 
ery V. National Convoy & Truck¬ 
ing Co.. 195 S.B. 247, 186 S.C. 167. 
S.D.—Roberts v. Brown, 86 N.W.2d 

666 , 72 S.D. 479—Kundert v. B. F. 
Goodrich Co., 19 N.W.2d 786, 70 S. 
D. 464. 

Tenn.—Phillips v. Newport 187 S.W. 

2d 965, 28 Tenn.App. 187. 

W.Va—American TeL & Tel. Co. v. 
Ohio Val. Sand Co., 60 S.E.2d 884, 
131 W.Va. 786. 

64 C.J. p 346 note 28. 

38. Ky.—^Holsclaw’s Adm'r v. Louis¬ 
ville Gas & Electric Co., 100 S.W. 
2d 805, 267 Ky. 66. 

64 C.J. p 346 note 29. 

39. Ala—New York Life Ins. Co. v. 
Torrance, 168 So. 463, 228 Ala 286. 

40. Ky.—Haiman v. Hall, 226 S.W.2d 

667, 311 Ky. 790. 

Md.—Heffner v. Admiral Taxi Serv¬ 
ice, 77 A2d 127, 196 Md. 465. 

Tex.—Beaumont S. L. & W. Ry. Co. 

V. Schmidt 72 S.W.2d 899, 128 Tex. 
680—Allison v. Campbell, 298 S.W. 
623, 1 S.W.2d 866, 117 T6x. 277— 
Joeke V. Irvine, 44 S.W. 1069, 91 
Tex. 676—^Lee v. International, etc. 
Ry. Co., 86 S.W. 66, 89 Tex. 688— 
Pure Oil Co. v. Swindall, Com.App., 
68 S.W.2d 7—Knox v. Brown, Cona. 
App., 16 S.W.2d 262—Nichols v. 
Texas Elec. Service Co., Civ.App,, 
206 S.W.2d 860—Hoskins v. Car¬ 
penter, Clv.App., 201 S.W.2d 606, 
error refused no reversible error— 
Walker v. Simons, Clv.App., 197 S, 

W. 2d 223—Texas Bmp. Ins. Ass'n 
V. Ferguson, Civ.App., 196 S.W.2d 
677—^Traders & General Ins. Co. v. 
Scott Civ.App., 189 S.W.2d 683, re¬ 
fused for want of meritr—Antilley 

V. Jennlngrs, Civ.App., 183 S.W.2d 
982, error refused—^Sdagnolia Pe¬ 
troleum Co. V. Johnson, CivApp., 
176 S.W.2d 774—Weldon v. Qualte, 
Civ.App., 176 S.W.2d 969—Texas 
Life Ins. Co. v. Goldberg, CivApp., 
165 S.W.2d 790—McCrory’s Stores 
Corp. V. Murphy, Clv.App., 164 S. 

W. 2d 736, error refused—Barlow 
V. Barlow, Civ.App., 189 S.W.2d 139 
—Crockett v. Arkansas-Louislana 
Gas Co.. CivApp., 126 S.W.2d 1101 
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court should never withdraw a question from the 
jury unless all reasonable men in the honest exer¬ 
cise of a fair, impartial judgment would draw the 
same conclusion from the facts.^i It is, however, 
the duty of the court to ascertain whether conflict¬ 
ing inferences may be drawn from uncontradicted 
testimony.^^ 

§ 211. -Inferences from Evidence 

Inferences from the evidence are fact questions, and 


generally where there Is any credible evidence sufficient 
to support an inference sustaining a verdict the infer¬ 
ences to be deduced from the facts In evidence are for 
the Jury, and not for the trial court. 

Inferences from the evidence are fact questions,^® 
and hence, generally, where there is any credible** 
evidence*® sufficient to support an inference** sus¬ 
taining a verdict,*^ the inferences to he deduced 
from the facts in evidence are for the jury,** and 
it is not for the trial court to draw inferences in 


—^Thomas v. Baptist Foundation of 
Texas, Clv.App., 123 S.W.2d 440, 
error dismissed, judgment correct 
—-Worley v. International Travel¬ 
ers Assur. Co., 110 S.W.2d 1202, er¬ 
ror dismissed—^Metropolitan Life 
Ins. Co. V. Ray, Civ.App., 105 S.W. 
2d 877—-American Nat. Ins. Co. v. 
Green, Civ.App., 96 S.W.2d 727— 
Williams v. Daniels, Clv.App., 4 S. 
W.2d 189. 

41. Miss.—Sovereign Camp, W. O. 
W., V. Banks, 170 So. 634, 177 Miss. 
279. 

Mo.—^Lavender v. Kurn, 189 S.W.2d 
263, 354 Mo. 196, reversed on other 
grounds 66 S.Ct 740, 327 U.S. 645, 
90 L.Ed. 916—Brinkley v. United 
Biscuit Co. of America, 164 S.W.2d 
825, 849 Mo. 1227—Finley v. St 
Louis-San Francisco Ry. Co., 160 
S.W.2d 735. 349 Mo. 330—Russell 

V. Johnson, 160 S.W.2d 701, 349 Mo. 
267—^Lloyd V. Alton R. Co., 169 S. 

W. 2d 267, 348 Mo. 1222—Seago v. 
New York Cent R. Co., 165 S.W.2d 
126, 348 Mo. 761, reversed on other 
grounds 62 S.Ct 806, 315 U.S. 781, 
86 LkEd. 1188—Courtney v. Ocean 
Accident & Guaranty Corp., 142 S. 
W.2d 858, 846 Mo. 703, 130 A.L.R. 
284—State ex rel. Himmelsbach v. 
Becker, 85 S.W.2d 420, 337 Mo. 341 
—Parrent v. Mobile & O. R. Co., 
70 S.W.2d 1068, 834 Mo. 1202—Par¬ 
rish v. Herron, 226 S.W.2d 391, 240 
Mo.App. 1166—Winter v. Metropoli¬ 
tan Life Ins. Co., App., 129 S.W.2d 
99. 

Mont—Wilcox V. Smith, 62 P.2d 287, 
103 Mont 182—Leybold v. Fox 
Butte Theater Corp., 62 P.2d 223, 
103 Mont 232—^McCulloch v. Hor¬ 
ton, 56 P.2d 1344, 102 Mont 135— 
Melnecke v. Intermountain Transp. 
Co., 55 P.2d 680, 101 Mont 316. 
Tenn.—Schindler v. Southern Coach 
Lines, 217 S.W.2d 775, 188 Tenn. 
169. 

Tex.—^Barksdale v. Dobbins, Clv.App., 
141 S.W.2d 1085, error refused. 

42. U.S.—Sykes v. Bensinger Rec¬ 
reation Corp., C.C.A.Wis., 117 F.2d 
964. 

43. Cal.—^Hardin v. San Jose City 
Lines, 260 P.2d 68, 41 Cal.2d 432— 
In re Walsh’s ElState, 152 P.2d 760, 
66 Cal.App.2d 704. 

N.C.—^Dickerson v. Reynolds, 172 S. 
B. 402, 205 N.C. 770. 


Pa.—Shapiro v. Philadelphia Elec. 
Co., 21 A.2d 26, 342 Pa. 416. 

Tex.—^Merriman v. Lary, Civ.App., 
196 S.W.2d 652—^BViedman Oil Cor¬ 
poration V. Southern Oil Refining 
Co., Civ.App., 73 S.W.2d 187, error 
dismissed. 

64 C.J. p 346 note 31. 

Demurrer to evidence properly over¬ 
ruled where different inferences or 
conclusions may be drawn from 
evidence see infra S 235. 

Direction of verdict unwarranted or 
improper where evidence gives rise 
to differing inferences or conclu¬ 
sions see infra S 259. 

Inferences from conflicting, contra¬ 
dicted, or controverted evidence see 
supra § 209. 

Inferences from uncontroverted facts 
or evidence see supra S 210. 

Nonsuit improper where different in¬ 
ferences or conclusions may rea¬ 
sonably be drawn from evidence or 
facts see infra § 245. 

44. Pa.—Hayes v. Axelrod, 8 A. 2d 
346, 332 Pa. 518—Heinz v. City of 
Pittsburgh, 10 A.2d 100, 187 Pa.Su- 
per. 603. 

Wis.—Dachelet v. Home Mut. Cas. 
Co., 46 N.W.2d 331, 268 Wis. 413— 
Webster v, Heyroth, 43 N.W.2d 23, 
267 Wis. 238—Elder v. Sage, 42 N. 
W.2d 919, 257 Wis. 214—Czernia- 
kowski V. National Ice & Coal Co., 
31 N.W.2d 166, 262 Wis. 112. 

64 C.T. p 346 note 32. 

4B. P€L—Hayes v. Axelrod, 3 A.2d 
346, 332 Pa. 518—Heinz v. City of 
Pittsburgh, 10 A.2d 100, 137 Pa. 
Super. 608. 

64 C.J. p 346 note 33. 

46. Ga.—Jackson v. Thom, 57 S.E. 
2d 234, 80 GaApp. 678. 

N.J.—Salsbury v. Boro Busses Corp., 
7 Au2d 822, 123 N.J.Law 8, affirmed 
11 A.2d 261, 124 N.J.Law 131. 

Pa.—^Hayes v. Axelrod, 3 A.2d 846, 
832 Pa. 618—Heinz v. City of Pitts¬ 
burgh, 10 A.2d 100, 137 Pa..Super. 
603. 

Wis.—^Dauplaise v. Yellow Taxicab 
Co., 235 N.W. 771, 204 Wis. 419— 
Rupert V. Chicago, M., St. P. & P. 
R. Co.. 232 N.W. 660, 202. Wis. 663, 
certiorari denied 51 S.Ct 488, 283 
U.S. 840, 75 L.Ed. 1451. 

47. Tex.—Texas Vegetable Union v. 
Obets, CivJLpp., 4 S.W.2d 1058. 

64 C.J. p 346 note 85. 
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InforeiLoe of negUgenca from physi¬ 
cal facts to conflict with positive tes¬ 
timony sufficiently to raise a jury 
question must point definitely to a 
lack of care.—^Barry v. Southern Pac. 
Co., 166 P.2d 825, 64 Ariz. 116. 

48- U.S.—^Tennant v. Peoria St P. U. 
Ry. Co., Ill., 64 S.Ct 409, 821 U.S. 
29, 88 L.Ed. 520, rehearing denied 
64 S.Ct 610, 321 U.S. 802, 88 L.Ed. 
1089—^Tiller v. Atlantic Coast Line 

R. Co., Va., 63 S.Ct 444, 818 U.S. 
64, 87 L.Bd. 610, 143 A.L.R. 967— 
Coca Cola Bottling Co. of Black 
Hills V. Hubbard, C.A.S.D., 203 F. 
2d 859—^Pierce v. Ford Motor Co., 
C.A.Va, 190 F.2d 910, certiorari de¬ 
nied 72 8.Ct 178, 342 U.S. 887, 96 
L.Ed. 666—Chicago, St P., M. & O. 
Ry. Co. v. Washington, CAuMinn., 
179 F.2d 648—Stanek v. Cole, CJL 
Wis., 178 F.2d 122—Bordonaro 
Bros. Theatres v. Paramount Pic¬ 
tures, C.A.N.Y., 176 F.2d 694—Tur¬ 
ner County, S. D. v. Miller, C.A.S.D., 
170 F.2d 820, certiorari denied 69 

S. Ct 656, 336 U.S. 925, 93 L.Ed. 
1113—Johnson v. Dierks Lumber & 
Coal Co., C.C.A-Ark., 130 r.2d 115 
—^La Guerra v. Brasileiro, C.C-A 
N.Y., 124 F.2d 553, certiorari denied 
Brasileiro v. La Guerra, 62 S.Ct 
918, 816 U.S. 824, 86 L.Ed. 1220— 
Fort Dodge Hotel Co. of Fort Dodge 
V. Bartelt C.C.A.Iowa, 119 F.2d 
253—^Mayfield v. ^tna Life Ins. 
Co., C.C.A.Tex., 100 F.2d 199—Kulp 
V. Chicago, St P., M. & O. Ry. Co., 
C.C.A.Mlnn., 88 F.2d 466, certiorari 
denied Chicago, St P., M. & O. R. 
Co. V. Kulp, 67 S.Ct 930, 301 U.S. 
700, 81 L.Bd. 1366—California Fruit 
Exchange v. Henry, D.C.Pa., 89 F. 
Supp. 580, affirmed, C.A., 184 F.2d 
617—^Michael v. Reading Co., D.C. 
Pa., 82 F.Supp. 64, affirmed, C.A., 
174 F.2d 828—U. S. v. 3969.59 Acres 
of Land, D.C.Idaho, 56 FjSupp. 831. 

Ala.—Coffee County v. Berry, 54 So. 
2d 792, 256 Ala. 881—Blair v. 
Greene, 22 So.2d 834, 247 Ala. 104 
—^King, Inc. v. Thomas, App., 66 
So.2d 602—^Reaves v. Hoffman, 180 
So. 600, 28 AlcuApp. 188. 

Ark.—Wynne, Love & Co. v. Bunch, 
248 S.W.2d 286, 167 Ark. 396— 
Wren v. D. F. Jones Const Co., 194 
S.W.2d 896, 210 Ark. 40. 

Cal.—Hobart v. Hobart Estate Co., 
159 P.2d 958, 26 CaL2d 412—Juch- 
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ert V. California Water Service Co., 
106 P.2d 886, 16 Cal.2d 500—Hamil¬ 
ton V. Pacific Electric Ry. Co., 86 
P.2d 829, 12 Cal.2d 698—^Pallert v. 
Hamilton, 240 P.2d 1007, 109 CaL 
App.2d 399—Van Der Most v. 
Workman, 236 P.2d 842, 107 Cal. 
App.2d 274—Spolter v. Four-Wheel 
Brake Service Co., 222 P.2d 307, 99 
C!alJ^p.2d 690—Cohen v. Hunter, 
222 P.2d 93, 99 Cal.App.2d 464— 
Owen V. Rheem Mfgr. Co., 187 P.2d 
786, 83 CalApp.2d 42—^Barton v. 
Capitol Market, 134 P.2d 847, 57 
OalApp.2d 616—^Powers v. Cherry, 
109 P.2d 361, 42 Cal.App.2d 489— 
Nelson v. Mayer, App., 265 P.2d 62. 

Colo.—Miller v. Boma Inv. Co., 144 
P.2d 988, 112 Colo. 7. 

Conn.—^McWilliams v. American Fi¬ 
delity Co., 102 A2d 346, 140 Conn. 
672. 

D.C.—^Bill's Auto Rental v. Bonded 
Taxi Co., Mun.App., 72 A2d 254— 
Canada Dry Olngrer Ale Co. v. Joch- 
um, Mun.App., 43 A2d 42. 

Fla.—W. B. Eteirbeson Lumber Co. v. 
Cosson, 166 So. 482, 116 Fla. 496— 
Atlantic Coast Line R. Co. v. Webb, 
150 So. 741, 112 Fla. 449. 

HI.—Dulfy V. Cortesi, 113 N.E.2d 173, 
360 I11.APP. 498, ajfflrmed In part 
and reversed in part on other 
grounds 119 N.E.2d 241, 2 I11.2d 611 
—Janjanin v. Indiana Harbor Belt 
B. Co., 99 N.E.2d 678, 343 IlLApp. 
-491—Kulikowskl v. Roth, 69 N.E. 
2d 726, 330 IlLApp. 13—Schaefer v. 
Then, 63 N.E.2d 624, 327 IlLApp. 
206—^Bishop v. Nikolas, 51 N.E.2d 
828, 320 IlLApp. 681. 

Ind.—Hubble v. Brown, 84 N.E.2d 891, 
227 Ind. 202—^Metropolitan Life 
Ins. Co. V. Olassman, 70 N.E.2d 24, 
224 Ind. 641—^Red Cab v. White, 12 
N.E.2d 366, 213 Ind. 269—Jones v. 
Furlongr, 97 N.E.2d 369, 121 Ind. 
App. 279—^Moorman Mfsr- Co. v. 
Keller, 184 N.E. 913, 98 Ind.App. 
607. 

Towa.—Hebert v. Allen, 41 N,W.2d 
240, 241 Iowa 684—Iowa Electric 
Co. V. Home Ins. Co., 17 N.W.2d 414, 
236 Iowa 672—^Russell v. Leschen- 
sky, 276 N.W. 608, 224 Iowa 334. 

^BAn.—Misner v. Hawthorne, 212 P.2d 
336, 168 Kan. 279. 

.By.—^Harris v. Morris, 269 S,W.2d 
469—Mahan v. Able, 261 S.W.2d 
994—Hardware Indem. Ins. Co. of 
Minn. V. Sproues, 214 S.W.2d 407, 
308 Ky. 382—McGraw*s Adm'r 
(Lee) V. McGraw's Adm'r (David¬ 
son), 169 S.W.2d 840, 293 Ky. 722 
—^Merlweather's Adm'x v. Picker¬ 
ing, 116 S.W.2d 670, 278 Ky. 367 
—Anderson Mfg. Co. v. Irlng 
Transfer Co., 68 S.W.2d 264, 248 
Ky. 91. 

iMass.—^Frye v. Yasi, 101 N.B.2d 128, 
827 ^ass. 724—Previews, Inc. v. 
Everets, 94 N.E.2d 267, 826 Mass. 
888—^Thompson v. Boston Pub. Co., 
189 NB. 210, 286 Mass. 344. 

rMlch.—Lakeside Resort Corp. t. 


Sprague^ 264 N.W. 851, 274 Mich. 
426. 

Minn.—Weinstein v. Schwartz, 288 N. 

W. 127, 204 Minn. 189. 

Miss.—^Loper v. Yazoo & M. V. R. Co., 
145 So. 743, 166 Miss. 79. 

Mo.—^Bohle V. Stemfels, 261 S.W.2d 
936—Elgin v. Kroger Grocery & 
Baking Go., 206 S.W.2d 601, 367 Mo. 
19—Hardwick v. EAnsas City Gas 
Co., 195 S.W.2d 604, 365 Mo. 100, 
166 AL.R. 656—Cole v. Uhlmann 
Grain Co., 100 S.W.2d 311, 340 Mo. 
277—Wahl v. Cunningham, 66 S.W. 
2d 1052, 832 Mo. 21—Foster v. 
Markham, App., 261 S.W.2d 376— 
Lipel V. General Am. Life Ins. Co., 
App., 192 S.W.2d 871—Marden v. 
Radford, 84 S.W.2d 947, 229 Mo. 
App. 789—Alexander v. Llewellyn, 
App., 70 S.W.2d 116. 

Mont.—Parke v. New York Life Ins. 

Co., 28 P.2d 443, 95 Mont 608. 

Neb.—Dischner v. Loup River Public 
Power Dist, 25 N.W.2d 813, 147 
Neb. 949. 

N.H.—Wentworth v. Boston & M. R. 

R., 166 A 266, 86 N.H 261. 

N.J.—Salsbury v. Boro Busses Corp., 

7 A2d 822, 123 N.J.Law 8, afiOLrmed 
11 A2d 261, 124 N.J.Law 131— 
Courtney v. Garden State Lines, 
199 A 38, 120 N.J.Law 294—Preiss 
V. Public Service Co-ordinated 
Transport, 166 A 628, 11 N.J.Misc. 
426. 

N.Y.—Foley V. State, 62 N.E.2d 69, 
294 N.Y. 275—Ditmars v. Renz, 199 
N.B. 64, 269 IT.Y. 191—Witkowicz 
V. Amalgamated Properties, 84 N. 
Y.S.2d 605, 264 App.Div. 166— 

Kieman v. Krauth, 274 N.Y.S. 837, 
242 App.Div. 772—Grawunder v. 
Beth Israel Hospital Ass’n, 272 N. 
Y.S. 171, 242 App.Div. 66, affirmed 
196 N.B. 221, 266 N.Y. 606—Mar¬ 
shall V. City of New York, 100 N. 
Y.S.2d 388, affirmed 105 N.Y.S.2d 
399, 278 App.Div. 812—^Marcus v. 
Sergison, 48 N.Y.S.2d 194. 

N.C.—Sanders v. Hamilton, 63 S.E. 
2d 187, 238 N.C. 175—Gorham v. 
Pacific Mut Life Ins. Co., 200 S.E. 
6, 214 N.C. 626, rehearing denied 
Gorham v. Pacific Mut Life Ins. 
Co. of California, 1 S.B.2d 669, 216 
N.C. 196—Oberly & Newell Litho¬ 
graph Corp. V. (Hark, 199 S.E. 398, 
214 N.C. 400—^Tomberlln v, Bach- 
tel, 189 S.B. 769, 211 N.C. 266— 
Dickerson v. Reynolds, 172 S.B. 
402, 205 N.a 770. 

N'.D.—Smith V. Knutson, 86 N.W.2d 
328, 76 N.D. 875. 

Ohio.—Bhafer v. National Life & Acc. 
Ins. Co., 98 NJS.2d 819, 88 Ohio 
App. 296, rehearing denied 98 N. 
E.2d 848. 

OkL—Deep Rock Oil Corp. v. Fox, 63 
P.2d 24, 178 Okl. 616. 

Or.—Cawrse v. Signal Oil Co., 103 P. 
2d 729, 164 Or. 666, 129 AL.R. 174 
—Bogart V. Cohen-Anderson Motor 
Co., 98 P.2d 720, 164 Or. 233—Wil- 
I son V. Steel Tank & Pipe Co. of 
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Oregon, 62 P.2d 1120, 162 Or. 886. 
Pa.—Kotal V. Goldberg, 100 A2d 630, 
375 Pa. 397—Kallman v. Triangle 
Hotel Co., 62 A2d 900, 867 Pa. 39— 
Kindt V. Reading Co., 43 A.2d 146, 
862 Pa. 419, 162 AL.R. 1—Shapiro 
V. Philadelphia Electric Co., 21 A 2d 
26, 342 Pa. 416—^Hayes v. Axelrod, 
8 A2d 846, 382 Pa 618—Harbridge 
V. Mutual Fire Ins. Co. of Chester 
County, 80 A 2d 360, 151 FaSuper. 
278—Heinz v. City of Pittsburgh, 
10 A2d 100, 137 PaSuper. 603— 
Brungo v. Pittsburgh Rys. Co., 200 
A 893, 132 PaSuper. 414—Stewart 
V. Pennsylvania State Camp of 
Patriotic Order Sons of America 
184 A 476, 122 Pa.Super. 80—Pan- 
accio V. Coastal Tank Lines, Com. 
PL, 37 DeLCo. 394—^Laycott v. Mc- 
Cready, Com.PL, 28 DeLCo. 333— 
Klenovich v. Prudential Ins. Co., 
Com.PL, 82 Luz.Leg.Reg. 26— 
Phelps V. DeardorlC, Com.Pl., 56 
York Leg.Rec. 166. 
tS.C.—Cannon v. Motors Ins. Corp., 
79 S.E.2d 369, 224 S.C. 368—Moorer 
V. Dowling, 68 S.E.2d 734, 216 S.C. 
456—Cox V. McGraham,. 46 S.E.2d 
596, 211 S.C. 378—Nelson v. Atian- 
tic Coast Line R. Co., 4 S.E.2d 278, 
191 S.C. 346—Clemmons v. Nichol¬ 
son, 198 S.R 180, 188 S.C. 124— 
Waites V. Brotherhood of Mainte¬ 
nance of Way Employees, 189 S.E. 
866, 182 S.a 347—Waring v. South 
Carolina Power Co., 181 S.B. 1, 177 
S.C. 295—Oakman Service Station 

V. Peopled Oil Co., 178 S.E. 129, 
174 S.C. 617—Ellis V. Atlantic Coast 
Line R. Co., 168 S.H 860, 169 S.Q 
843. 

Tenn.—Conaway v. New York Life 
Ins. Co., 102 S.W.2d 66, 171 Tenn. 
290—^Hale v. Rayburn, App., 264 S. 

W. 2d 230—Archer v. Archer, 219 
S.W.2d 919, 31 Tenn.App. 657— 
Johnson v. Ely, 206 S.W.2d 759, 30 
Tenn. App. 294—^Tennessee-J ellico 
Coal Co. V. Young, 79 S.W.2d 816, 
18 Tenn. App. 687—^Elmore v. 
Thompson, 14 Tenn.App. 78. 

Tex.—^Page v. Lockley, 180 S.W.2d 
616, 142 Tex. 694—Peveto v. Smith, 
183 S.W.2d 672, 184 Tex. 808— 
Browning v. Nesting, Civ.App., 219 
S.W.2d 712, refused no reversible 
error—Davis v. Hasdoiit, Civ App., 
207 S.W.2d 424—^Merriman v. Lary, 
Civ.App., 196 S.W.2d 662—^People's 
Mut Life Ass'n v. Martindale 
CivApp., 80 S.W.2d 484—Straka v 
Farmers* Mut Protective Ass’n ol 
Texas, Civ.App., 79 S.W.2d 888, er¬ 
ror refused—^Texas Employers 
Ins. Ass*n v. Kelly, CivApp., 71 S 
W.2d 901, error dismissed—^Munvei 
V. Buckley, CJiv.App., 70 S.W.2( 
606, error dismissed—^Texas Citlei 
Gas Co. V. Ellis, CivApp., 68 S.W 
2d 717—^Home Ben. Ass’n v 
Briggs, Civ.App., 61 S.W.2d 867- 
Dallas Trust & Savings Bank 'v 
Pickett CivApp.. 69 S.W.2d 109C 
error dismissed—Independence In 
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such casc.^® So, it is error for the court under certain inferences therefrom,®! it being the province 
the circumstances to draw inferences of fact from of the jury to draw such inferences as are reason- 
the evidence,®® or to influence the jury to draw ably deducible from the evidence presented.®^ So* 


demnitv Co. v. Kell, Clv.App., 58 
S.W.2d 1082. 

Vt.—Campbell v. Howard Nat. Bank 
& Trust Co., 103 A.2d 96, 118 Vt 
182—^Bonneau v. Russell, 85 A.2d 
669, 117 Vt 184—Hill v. Stringer, 
76 A.2d 657, 116 Vt 296, followed 
In 75 A.2d 660, 116 Vt 801—Bres- 
sett V. O'Hara, 70 A.2d 238, 116 Vt 
118—^Tlnney v. Crosby, 22 A.2d 146, 
112 Vt 96—^Perkins v, Vermont 
Hydro-Electric Corporation, 177 A. 
631, 106 Vt 867. 

Va.—^Edgerton v. Norfolk Southern 
Bus Corp., 47 S.B.2d 409, 187 Va. 
642—Beamer v. Virginian Ry. Co., 
26 S.E2d 43, 181 Va. 660, certio¬ 
rari denied 64 S.Ct 486, 821 U.S. 
768, 88 L.Ed. 1060. 

W.Va.—Antonowich v. Home Life 
Ins. Co., 179 S.B. 601, 116 W.Va. 
156—Toung v. Home Life Ins. Co., 
178 S.B. 666, 114 W.Va. 716. 

Wis.—Anderson v. Strieker, 62 N.W. 
2d 896, 266 Wis. 1—Dachelet v. 
Home Mut Cas. Co., 46 N.W.2d 
331, 258 Wis. 413—Webster v. Hey- 
roth, 43 N.W.2d 23, 267 Wis. 288— 
Elder V. Sage, 42 N.W.2d 919, 267 
Wis. 214—Czerniakowskl v. Na¬ 
tional Ice & Coal Co., 31 N.W.2d 
156, 252 Wis. 112-—Burton v. 

Brown, 263 N.W. 678, 219 Wis. 620 
—Walter v. Four Wheel Drive 
Auto Co., 252 N.W. 846, 213 Wis. 

669— Heaney v. Chicago & N. W. 
Ry. Co., 252 N.W. 173, 218 Wis. 

670— ^Meyer v. Niedhoefer & Co., 
261 N.W, 237, 213 Wis. 889. 

64 C.J. p 346 note 36. 

Xnferenoes to be drawn ttom deter¬ 
mined facts 

Jury may properly pass on infer¬ 
ences to be drawn from determined j 
fsLcts as well as on disputed ques¬ 
tions of fact—CoUum v. Southern 
Ry. Co., 1 S.E.2d 284, 189 S.C. 336— 
Tyler v. Sovereign Camp, W. O. W., 
181 S.B. 660, 177 S.C. 454—Kizer v. 
Woodmen of the World, 180 S.E. 804, 
177 S.C. 70. 

Inf ereiLoc conflicting with record 
Evidence that may contain infer¬ 
ence adverse to, or conflicting with, 
public record presents fact question 
for jury.—Jordan v. Ogden, 188 So. 
236, 237 Ala. 626, 

4^ IJ.S.—^Pierce v. Ford Motor Co.,'| 
CJLVa., 190 P.2d 910, certiorari de¬ 
nied 72 S.Ct 178, 342 U.S. 887, 96 
L.Ed. 666. 

Colo.—^Miller v. Boma Inv. Co., 144’ 
P.2d 988, 112 Colo. 7. i 

m. —Janjanin v. Indiana Harbor' 
Belt R. Co., 99 N.E.2d 578, 843 Ill., 
App. 491—-Schaefer v. Then, 63 N. 
E.2d 624, 327 IlLApp. 206—Bishop! 
v. Nikolas, 61 N.E.2d' 828, 320 m.i 
App. 68L. V • t 


Iowa.—^lowa Electric Co. v. Home 
Ins, Co., 17 N.W.2d 414, 286 Iowa 
672. 

Mo.—Poster v. Markham, App., 261 
S.W.2d 876—Alexander v. Llewel¬ 
lyn, App., 70 S.W.2d 115. 

N.J.—^Hager v. Weber, 81 A.2d 166, 
7 N.J. 201. 

N.C.—Sanders v. Hamilton, 68 S.E. 

2d 187, 233 N.C. 176. 

Ohio.—Shafer v. National Life & 
Acc. Ins. Co., 98 N.E.2d 819, 88 
Ohio App. 296, rehearing denied 
98 N.E.2d 848. 

Or.—^Dixon v. Raven Dairy, 76 P.2d 
847, 168 Or. 186—McCall v. Inter 
Harbor Nav. Co., 59 P.2d 697, 164 
Or. 262. 

Pa.—^Harbridge v. Mutual Fire Ins. 
Co. of Chester County, 80 A.2d 860, 
151 Pa.Super. 278. 

Tenn.—Patillo v. Gambill, 124 S.W. 
2d 272, 22 Tenn.App. 485—^Elmore 
V. Thompson, 14 Tenn.App. 78. 

Wis.—^Rieschl V. Wisconsin Michi¬ 
gan Power Co., ‘294 N.W. 621, 236 
Wis. 116—^Pessin v. Fox Head 
Waukesha Corp., 282 N.W. 682, 230 
Wis. 277—Jensen v. Jensen, 279 
N.W. 628, 228 Wis. 77—^Kramer v. 
Chicago, M., St P. & P. R. Co., 
276 N.W. 113, 226 Wis. 118—Le 
Sage V. Le Sage, 271 N.W. 369, 
224 Wis. 67—^McCaffrey v, Minne¬ 
apolis, St P. d; S. S. M. Ry. Co., 
267 N.W. 326, 222 Wis. 811, modi¬ 
fied on other grounds 268 N.W. 
872, 222 Wis. 811—^Borg v. Down¬ 
ing, 266 N.W. 182, 221 Wis. 463— 
VIereg v. Southwestern Wisconsin. 
Gas Co., 248 N.W. 776, 212 Wis. 
394. 

64 C.J. p 847 note 87. 

Question for trial court where only 
one inference is reasonably possi¬ 
ble from evidence see supra $ 210. 
50. Mich.—Baldwin v. Nall, 84 N.W. 

2d 639, 328 Mich. 26. 

64 C.J. p 347 note 38. 

5L ni.—^Brant v. Gallup, 6 IlLApp. 
262. 

Tex.—^Freiberg v. Freiberg, 11 S.W. 

1123, 74 Tex. 122. 

Weight of evidenoe 
Court should not control right of 
jury to weigh evidence where there 
is any question of material infer-, 
ence of fact—Greenwalt v. Brauns' 
Bldg. Specialties Corp., Md., 100 A.2d. 
804. 

52, U.S.—Story Parchment Co. v.l 
Paterson Parchment Paper Co., 
Mass., 51 S.Ct 248, 282 U.S. 665,1 
76 L.Ed. 644—^Michael v. Reading, 
Co., CA-Po., 174 P.2d 828—Drew! 
V. U. S., C.C.ATenn., 104 F.2d 989. 
Cal.—Spelter- v. Four-Wheel Brake 
Service Co., 222 P.2d 307, 99 Cal. 

' ‘ App.2d 690—Leenders v< California! 
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Hawaiian Sugar Refining Corp., 
189 P.2d 987, 59 Cal.App.2d 762— 
Barsha v. Metro-Goldwsm-Mayer, 
90 P.2d 871, 32 Cal.App.2d 666— 
Kemer v. Peacock Dairies, 19 P.2dl 
288, 129 CalApp. 686. 

D.C.—^Baltimore & O. R. Co. v. Pos- 
tom, 177 F.2d 63, 85 U.S.App.D.a 
207. 

Fla.—Atlantic Coast Line R. Co. v* 
Gary, 67 So.2d 10. 

Ind.—^Polk Sanitary Milk Co. v. Ber¬ 
ry, 17 N.E.2d 860, 106 Ind.App. 23 
—^Moorman Mfg. Co. v. Keller, 184 
N.E. 918, 98 Ind.App. 607. 

Iowa.—Tissue v. Durln, 246 NW. 
806, 216 Iowa 709. 

Me.—Greene v. Willey, 86 A.2d 82, 
147 Me. 227—^Bernstein v. Car¬ 
michael, 82 A.2d 786, 146 Me. 446. 

Md.—^Rea Const v. Robey, 102 A.2d 
746. 

Mich.—^Lepley v. Bryant 67 N.W.2d 
607, 836 Mich. 224—King v. Nichol¬ 
son Transit Co., 46 N.W.2d 889^ 
829 Mich. 686, certiorari denied 72 
S.Ct 176, 842 U.S. 886, 96 L.Ed. 
666—^Weber v. Bergwall, 43 N.W. 
2d 916, 328 Mich. 421. 

Mo.—Gaddy v. Skelly Oil Co., 269 S. 
W.2d 844—Willey v. Fyrogas Co., 
251 S.W.2d 636, 863 Mo. 406— 
Brickey v. St Louis Merchants*’ 
Bridge Terminal Ry. Co., 269 S.W. 
476—Gerharter v. Mitchellhill Seed 
Co., App., 157 S.W.2d 677—Speak- 
man V. Kum, App., 116 S.W.2d 186 
—^Frye v. St Joseph Ry., Light 
Heat & Power Co., 99 S.W.2d 640, 
281 Mo.App. 407. 

N.J.—^Flanagan v. Equitable Life 
Assur. Soc. of U. S., 97 A.2d 710, 
26 NJ.Super. 312, affirmed 102 A. 
2d 86, 14 N.J. 809. 

NT.—^Dache v. Abraham & Straus, 
65 N.T.S.2d 682, reversed on other 
grounds 67 N.Y.S.2d 128, 271 App. 
Div. 896. 

Tenn.—Conaway v. New York Life 
Ins. Co., 102 S.W.2d 66, 171 Tenn. 
290. 

Tex.—^Burt v. Lochausen, 249 S.W. 
2d 194, 161 Tex. 289—Lockley v. 
Page, 180 S.W.2d 616, 142 Tex. 694 
—Jones V. Smith, Civ.App., 231 S. 
W.2d 1008, refused no reversible 
error—^Donnell v. Dennis, Clv.App., 
87 S.W.2d 822. 

Utah.—Olsen v. Warwood, 266 P.2d 
726. 

Va.—^Bdgerton v.. Norfolk Southern 
Bus Corp., 47 S.E.2d 409, 187 Va. 
642. 

Waah.—Sova v. First Nat Bank of 
Ferndale, 138 P.2d 181, 18 Wash.2d 
88 . 

Bi' C.J. p 847 note 40. 

Inferences from evidence generally 

>' see Evidenoe 9 1044^ 
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also, where inferences are to be drawn, the case 
is for the jury,^^ and, even though the inference 
is not a necessary one,®^ the court will not invade 
the province of the jury by withdrawing it from 
the jury.55 

No jury should be permitted, however, to draw a 
conclusion from the evidence when the proper con¬ 
clusion to be drawn lies wholly within the realm 
of speculation and conjecture,^® and the case should 
be withdrawn from the jury where plaintiff offers 
in evidence two different sets of circumstances, 
each of which supports only one logical inference 
and such inferences are wholly inconsistent,^^ or 
where an inference consistent with the existence of 
a fact in issue is but equally as valid as an inference 
of its nonexistence, and there is no evidence to sup¬ 
port the conclusion that the inference of the par¬ 
ticular fact is the more reasonable-^® Whether an 


inference has been overcome is a question for the 
trier of the facts.^® 

It is a question of law whether a particular in¬ 
ference can be drawn from certain evidence,®® or 
whether an inference can be drawn by the jury in 
opposition to direct testimony of witnesses from 
their knowledge of the situation,®^ but whether the 
inference should be drawn in any given case is a 
question of fact for the jury.®^ If the facts that 
give rise to an inference are in dispute, before the 
inference can arise the jury, and not the court, 
must pass on the disputed question of fact.®® 

§ 212. -Presumptions of Fact 

Presumptions of fact generally are questions of fact, 
and their effect and whether they have been controverted 
or rebutted ordinarily are questions for the Jury, and not 
for the trial court. 

Presumptions of fact generally are questions of 


Duty 

Jury had duty, in first instance, to 
weigh evidence, draw any reasonable 
inferences therefrom, and determine 
facts under issues formed.—^Kittle v. 
Gardner, 198 N.E. 445, 101 Ind.App. 
536. 

Inferences may not he pyramided 
Ky.—^Hicks V. Fontaine Ferry Enter¬ 
prises, 247 S.W.2d 498—^Elcomb 
Coal Co. V. Gra3^s Adm'x, 115 S. 
W.2d 1066, 273 Ky. 230. 

Conclusion of Jury accepted as trust¬ 
worthy and true 

When Jurors are unanimously of 
accord that from certain facts it is 
inevitable that common sense and 
logic dictate only one reasonable 
conclusion, that conclusion will be 
accepted by the law as trustworthy 
and true.—^Kotal v. Goldberg, 100 A. 
2d 630, 375 Pa. 397. 

63;- N.H.—^Mechanics' Savings Bank 
V. Feeney, 108 A. 296, 79 N.H. 267. 

64. Okl.—Findley v. Wilson, 242 P. 

665, 115 OkL 280. 

64 C.J. p 347 note 42. 

65* Okl.—^Findley v. Wilson, supra. 
64 C.J. p 847 note 43. 

66. XT.S.—Grand Trunk Western R. 
Co. V. Holstein, C.C.AMich., 67 F. 
2d 780. 

Speculatlou as to facts 
Although Jury may draw reason¬ 
able Inferences from established 
facts, they cannot be permitted to 
speculate as to facts themselves.— 
Wabeke v. Bull, 286 N.W. 826, 289 
Mich. 651. 

67. U.S.—Grand Trtink Western JL 
Co. V. Holstein, C.CA-Mlch., 67 F. 
2d 780. 

68. Tex.—^Birdett v. State, CivA.pp., 
168 S.W.2d 902, affirmed 162 S.W. 
2d 932, 139 Tex. 367—Dallas Joint 


Stock Iiand Bank v. Colbert, Civ. 
App., 127 S.W.2d 1004, reversed on 
other grounds Colbert v. Dallas 
Joint Stock Land Bank, 150 S.W. 
2d 771, 186 Tex. 268—Safety Cas. 
Co. V. Walls, Clv.App., 117 S.W.2d 
879, error dismissed—^Texas Pac. 
Fidelity & Surety Co. v. Hall, Civ. 
App., 101 S.W,2d 1060, error dis¬ 
missed. 

ZTeoessity that evideuoe support 
friendly inferenoe 
Fact that plaintiff's evidence may 
present two ultimate ixiferences, one 
entitling him to recover and the oth¬ 
er fatal to recovery, is not fatal to 
recovery, but evidence must present 
the friendly inference as the only 
one compatible with its basic facts. 
—^Lutgen V. Standard Oil Co., 287 S. 
W. 886, 221 Mo.App. 773. j 

59. Ill.—^Paulsen v. Cochfield, 278 
I11.APP. 696. 

Tex.—^Hoss V. Green, 139 S.W.2d 665, 
135 Tex. 103—^Brice v. Edwards, 
Civ.App., 260 S.W.2d 132, error re¬ 
fused no reversible error. 

Gionfliot between inference and pre¬ 
sumption 

It is for the trier of fact to deter¬ 
mine under the circumstances of 
each case whether to give greater 
weight to an inference than to a dis¬ 
putable presumption which conflicts 
therewith, or vice versa.—Scott v. 
Burke, 247 P.2d 313, 39 Cal.2d 388. 

60. Cal.—^Blank v. Cofl^ 126 P.2d 

868, 20 Cal.2d 457—Sanders v. 

MacFarlane's Candles, 269 P.2d 
1010, 119 Cal.App.2d 497—Hennelly 
V. Bank of America Nat. Trust & 
Sav. Ass'n, 228 P.2d 79, 102 Cal. 
App.2d 764—De Loss v. Lewis, 177 
P.2d 689, 78 Cal.App.2d 223—Gar¬ 
land V. Hirsh, 169 P.2d 406, 74 Cal. 
App.2d 629—Kosloskye v. Cis, 160 
P.2d 666, 70 Cal.App.2d 174—Whit- 
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temore v. Lockheed Aircraft Corp., 
161 P.2d 670, 66 CalA.pp.2d 737— 
Stewart v. Norsigrlan, 149 P.2d 46, 
64 Cal.App.2d 640, rehearing denied 
160 P.2d 664, 64 Cal.App.2d 640— 
West Coast Life Ins. Co. v. Craw¬ 
ford, 138 P.2d 384, 68 Cal.App.2d 
771. 

Ind.—^NTew York Cent Ry. Co. v. 
Powell, 47 N.B.2d 616, 221 Ind. 
321. 

R.I.—Chisholm v. S. S. Eresge Co., 
182 A. 4, 65 R.I. 422. 

Suffidenoy of evidence to warrant 
inference is question of law for 
court—Antonowich v. Home Life 
Ins. Co., 179 S.B. 601, 116 W.Va. 156. 

61. N.H.—Collette V. Boston & M. 
R. R., 140 A. 176, 88 N.H 210— 
Curtis V. Boston & M. R. R, 97 A. 
748, 78 N.H 116. 

62. Cal.—West Coast Life Ins. Co. 

V. Crawford, 188 P.2d 884, 68 Cal. 
2d 771—Blank v. Coflan, 126 P.2d 
868, 20 Cal.2d 467—Sanders v. 

MacFarlane's Candies, 269 P.2d 
1010, 119 Cal.App.2d 497—Hennelly 
V. Bank of America Nat Trust & 
Sav. Ass'n, 228 P.2d 79, 102 CaL 
App.2d 754—^De Loss v. Lewis, 177 
P.2d 689, 78 Cal.App.2d 223—G^ar- 
land V. Hirsh, 169 P.2d 406, 74 Cal. 
App.2d 629—^Kosloskye v. Cis, 160 
P.2d 665, 70 Cal.App.2d 174—Whlt- 
temore v. Lockheed Aircraft Corp., 
151 P.2d 670, 66 CalApp.2d 787— 
Stewart v. Norsigian, 149 P.2d 46, 
64 Cal.App.2d 640, rehearing de¬ 
nied 150 P.2d 664, 64 CalApp.2d 
640. 

Ind.—New York Cent Ry. Co. v. 

Powell, 47 N.B.2d 616, 221 Ind. 821. 
RL—Chisholm v, S. S. Kresge Co.» 
182 A. 4, 65 R.I. 422. 

63. Cal.—Milias V.. Wheeler Hospi¬ 
tal, ,241 P.2d 684, 109 CaLApp.2d 
769. 
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fact®^ and their effect is for the jury,®® and not 
for the trial court®® The existence of a presump¬ 
tion, however, .4oes not reqlftre that the question 
whether the presumed fact exists be always sub¬ 
mitted to the jury,®*^ and such question need not be 
submitted where nonexistence of the presumed fact 
is conclusively established.®® Whether the facts 
proved give rise to a presumption is a question for 
the court,®® as is also the question whether the 
evidence of a party rel3dng on a statutory, dis¬ 
putable presumption sufficiently established a sphere 
within which the presumption may operate.^® 
Where plaintiff’s case rests on a presumption, he 
is entitled to have it submitted to the jury, even 


though rebutted by defendant’s uncontradicted testi- 
mony,7i or although an averment in the answer 
denies the presumed fact but where the presump¬ 
tion is rebutted by plaintiff’s own evidence it disap¬ 
pears, and he is not entitled to have it submitted.^® 

Whether the presumption of fact has been con¬ 
troverted or rebutted is a question of fact^^ for the 
jury,7® unless the evidence is so indisputable that 
a verdict contrary to it would have to be set aside,*^® 
and not for the trial court or, as it has been held, 
whether or not a presumption has been dissipated 
by evidence is for the jury until the presumption is 
dissipated as a matter of law.*^® 


64. Mass.—^Lelsrhton v. Morrill, 84 
KE. 256, 169 Mass. 271. 

Pa.—^Trostel v. Reading Steel Prod¬ 
ucts Corp., Com.Pl., 56 York Leg. 
Rec. 33, affirmed 31 A.2d 909, 152 
Pa.Super. 273. 

65. Idaho.—^Bowman v. Bowman, 
240 P.2d 487, 72 Idaho 266. 

Pa.—Troatel v. Reading Steel Prod¬ 
ucts Corp., Com.PL, 56 York Leg. 
Rec. 33, affirmed 31 A.2d 909, 162 
Pa.Super. 278. 

64 C.J. p 347 note 46. 

Xn Mlssoiizl 

(1) There Is authority recognizing 
the rule of the text.—^Morton v. St. 
Louis-San Francisco Ry. Co., 20 S.W. 
2d 34, 328 Mo. 929. 

(2) It has heen said, however, that 
presumptions are procedural and axe 
not for the Jury, which has the func¬ 
tion of considering and determining 
what facts are shown by the evi¬ 
dence.—Dove V. Atchison, T. & S. P. 
Ry. Co., 163 S.W.2d 648, 349 Mo. 798. 

(3) Presumptions usually concern 
shifting of burden of evidence and 
are for trial court rather than Jury. 
—Dore V. Atchison, T. & S. P. Ry. 
Co.. 163 S.W.2d 648, 349 Mo. 798— 
Lampe v. Franklin American Trust 
Co., 96 S.W.2d 710, 339 Mo. 361, 107 
AL.R 465. 

66. N.Y.—Salomone v. Yellow Taxi 
Corporation, 151 IT.E. 442, 242 N. 
Y. 261. 

Wis.—^Bigelow V, Doolittle, 36 Wls. 
116. 

67. Iowa.—Jovlch v. Benefit Ass*n 
of Ry. Employees, 265 N.W. 632, 
221 Iowa 946—^Warner v. Equitable 
Life Ins. Co. of Iowa, 268 N.W. 75, 
219 Iowa 916. 

68. Iowa.—Jovlch V. Benefit Asa’n 
of Ry. Employees, 266 NM. 682, 
221 Iowa 946—Warner v. Equitable 
Life Ins. Co. of Iowa, 268 N.W. 76. 
219 Iowa 916—Kauffman v. Logan, 
174 N.W. 866, 187 Iowa 670— 
Schaefer v. Anchor Mut. Fire Ins. 
Co„ 100 N.W. 867, 110 N.W. 470, 
133 Iowa 205. 


69. Pa.—Stoever v. Whitman, 6 
Binn. 416. 

70. Cal.—Smellle v. Southern Pac. 
Co., 299 P. 629, 212 CaJ. 640. 

71. Pa.—^Dugan v. McCara's, Inc., 
26 A2d 718, 844 Pa. 460—Bender 
V. Welsh, 25 A2d 182, 344 Pa. 392 
—Conley v. Mervis, 188 A 860, 324 
Pa. 577, 108 AL.R. 160—Seman v. 
Schwartz, Com.Pl., 4 SchReg. 894, 
51 York Leg.Rec. 143. 

Nature and suffidenoy of presump¬ 
tion 

Presumption of fact drawn from 
proof of other facts may be suffi¬ 
cient to Justify submission of case 
to Jury, but presumption must be 
such as common sense, enlightened 
by human knowledge and experience, 
would draw from connection and re¬ 
lation of facts and circumstances, 
and should be Inseparable from in¬ 
ductive reasoning as Inference of 
the unknown from proof of the 
known.—^Neilan Co. v. Miller, 52 P. 
2d 788, 175 Okl. 104. 

Sufficiency to constitute conflict 
'Where plaintiff introduces no evi¬ 
dence irreconcilable with presump¬ 
tion of negligence, presumption is 
sufficient to constitute a conflict with 
defendant’s inconsistent version of 
accident involved.—^Roberts v. Sal¬ 
mon, 151 P.2d 666, 66 CalApp.2d 
22 . 

72. U.S.—Standard Trust Co. of 
New York v. Commercial Nat. 
Bank, N.C., 240 F. 803, 168 C.CA. 
229. 

73. Pa.—^Dugan v. McGara’s, Inc., 
26 A2d 718, 344 Pa. 460—Bender 

V. Welsh, 25 A2d 182, 344 Pa. 392 
—Conley v. Mervis, 188 A 850, 324 
Pa. 677, 108 AL.R. 160—Seman v. 
Schwartz, Com.Pl., 4 Sch.Reg. 894, 
61 York Leg.Rec. 143. 

74. Cal.—Grantham v. Ordway, 182 
P. 78, 40 Cal.App. 768. 

75. Cal.—Scott V. Burke, 247 P.2d 
813, 89 Cal.2d 888—Duvall v, T. 

W. A, 219 P.2d 463, 98 Cal.App.2d 
106—^Duehren v. Stewart, 102 P.2d 
784, 39 CalApp.2d 201. 
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Ga.—National Life & Accident Ins. 
Co. V. Hankerson, 176 S.E. 690, 49 
GkuApp. 360—Gibson v. Gibson, 187 
S.E. 166, 64 Ga.App. 187—Hamby 
V. Crisp, 172 S.E. 842, 48 Ga.APP. 
418. 

IlL—^Paulsen v. Cochfield, 278 HI. 
App. 696. 

Mo.—State ex rel. Baumann v. Dod- 
er, App., 121 S.W.2d 263. 

N.J.—^Kresse v. Metropolitan Life 
Ins. Co., 168 A 634, 111 N.J.Law 
474. 

N.Y.—Saltzman v. City of New York, 
100 N.T.S.2d 177. 

Pa.—Coates v. Commercial Credit 
Co., 166 A 377, 310 Pa. 830—Wolo- 
shin V. Guardian Life Ins. Co. of 
America, Com.Pl., 62 Dauph.Co. 
396. 

TenzL—^Louisville & N. R. Co. v. 

Frakes, 11 TenmApp. 593. 

Wash.—^McMullen v. Warren Motor 
Co., 25 P.2d 99, 174 Wash. 464. 

64 C.J. p 347 note 49. 

76. Pa.—^Hartig v. American Ice Co., 
137 A 867, 290 Pa. 21—Kelly v. 
Director General of Railroads, 118 
A 436, 274 Pa. 470. 

droumstanoes of testhuony consid¬ 
ered 

In determining whether evidence 
is sufficient to repcd presumption, 
triers of fact must consider circum¬ 
stances under which repelling wit¬ 
nesses testify.—Ford v. A E. Dick 
Co., 135 A 903, 288 Pa. 140. 

Oral evidence, in order to rebut 
presumption sufficient to take case 
to Jury, must be clear, positive, 
credible, uncontradicted, and indis¬ 
putable.—Sher V. Ohlbaum, 188 A 
568, 124 Pa.Super. 425. 

Evidence In rebuttal of presumption 
held insufficient for Jury 
Mo.—Martin v. Illinois Bankers Life 
Assur. Co., App., 91 S.W.2d 646. 

77. N.J.—Vladar v. Klopman, 99 A 
330, 89 N.J.Law 675. 

Pa.—^Peimsylvania R. Co. v. Weiss, 
87 Pa. 447. 

78. Wyo.—Worth v. Worth, 49 P.2d 
I 649, 48 Wyo. 441, 108 AL.R. 107. 
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§ 213. Credibility of Witnesses 

The credibility and the weight of the testimony 
of witnesses generally are discussed infra § 214, and 
that of parties or interested witnesses infra § 215. 

Examine Pocket Parts for later cases. 

§ 214. -Witnesses Generally 

a. In general 

b. Uncontradicted testimony 

c. Conflicting or contradictory testimony 


TRIAL §§ 213-214 

d. Inherently incredible or impossible 

testimony 

e. Impeached or discredited witnesses 
a. In General 

The credibility of witnesses and the weight to be 
given to their testimony are, In civil cases tried to a 
Jury, questions to be determined by them. 

The credibility of witnesses and the weight to be 
given to their testimony are, in civil cases tried 
to a jury, questions to be determined by themJ® 


7S. U.S.—Moore v. Chesapeake & O. 
Ry. Co.. Va., 71 S.Ct 428. 840 U.S. 
678. 96 Ij.Ed. 547—Sartor v. Arkan¬ 
sas Natural Oas Corp.. La.. 64 S.Ct 
724. 821 U.S. 620. 88 L.Ed. 967. re¬ 
hearing denied 64 S.Ct. 941. 822 U. 
S. 767, 88 LuEd. 1698—Tennant v. 
Peoria & P. U. Ry. Co., Ill., 64 S. 
Ct 409. 821 U.S. 29. 88 L.Ed. 520. 
rehearing denied 64 S.Ct 610, 821 

U. S. 802, 88 L.Ed. 1089—LiUenthal’s 
Tobacco V. U. S.. N.T., 97 U.S. 287, 
268. 24 L.Ed. 901—^Eorte v. New 
York, N. H. & H. R. Co.. C.A.N.T.. 
191 F.2d 86. certiorari denied 72 
S.Ct. 108, 842 U.S. 868, 96 L.Ed. 652 
—Woodward v, U. S., C.A.Mo., 185 
F.2d 184, reversed on other grounds 
71 S.Ct 605. 841 U.S. 112, 95 L.Bd. 
670—Southern Pac. Co. v. Souza, 
aA.Cal., 179 P.2d 691—Tidwell v. 
Lewis, CJLTenn., 174 P.2d 178— 
Railway Exp. Agency v. Mallory, C. 
CJLMiss.. 168 F.2d 426, certiorari 
denied 69 S.Ct 48. 885 U.S. 824. 98 
L.Ed. 878—^Edwards v. Baltimore 
& O. R. Co.. C.C.A.I11.. 181 F.2d 866 
—Johnson v, Dierks Lumber & Coal 
Co., C.C.A-Ark., 180 F.2d 116—Milk¬ 
man V. Ltssak. C.CA.N.T.. 126 F.2d 
204—Southwestern Greyhound 
Lines V. Buchanan. C.CAuTex., 126 
F.2d 179, certiorari denied 68 S.Ct 
41. 817 U.S. 646, 87 L.Ed. 620. re¬ 
hearing denied 68 S.Ct 164, 817 U.S. 
707, 87 L.13d. 564—Anzano v. Met¬ 
ropolitan Life Ins. Co. of New 
York, C.C.AN.J., 118 F.2d 480— 
Norfolk & W. Ry. Co. v. McKenzie, 
C.C.AKy., 116 P.2d 682—Storck v. 
Northwestern Nat Casualty Co., 
C.CJLWis.. 115 F.2d 889—Kuper v. 
Betzer, C.C.AS.D.. 115 P.2d 842— 
Lang V. Metropolitcm Life Ins. Co.. 
C.CJLI11.. 115 P.2d 621—Nielsen v. 
Richman, C.C.A.S.D., 114 P.2d 848, 
certiorari denied Richman v. Niel¬ 
sen. 61 S.Ct 172, 811 U.S. 705, 85 
L.Ed. 468—Clay County Cotton Co. 

V. Home Life Ins. Co. of New York, 
C.C.AArk.. 118 P.2d 856—Walkup 
V. Bardsley. C.C»A.Minn.. Ill F.2d 
789—Cranston v. Baltimore & O. R. 
Co., aCAJPa.. 109 P.2d 680—Flynn 
V. Crume, C.C.Alnd., 101 P.2d 661— 
Yarbrough v. Prudential Ins. Co. 
of America. C.C.A.Ga.. 99 F.2d 874. 
rehearing denied 100 P.2d 647—An¬ 
derson y. Baltimore & O. R. Co., C. 


CA.N.Y., 96 P.2d 796—Pacific Can 
Co. V. Hewes. C.C.A.Wash.. 95 P.2d 
42—^Elzig V. Gudwangen. C.C.A. 
Minn.. 91 F.2d 484—^Pieczonka v. 
Pullman Co., C.CJLN.Y., 89 P.2d 
858—Svenson v. Mutual Life Ins. 
Co. of New York. C.C.AS.D.. 87 P. 
2d 441—^Plant v. White River Lum¬ 
ber Co., C.C.AAjk.. 76 P.2d 166— 
Lake County, for Use and Benefit 
of Baxley, v. Massachusetts Bond¬ 
ing & Insurance Co., C.CA.Fla.. 76 
P.2d 6—Chicago. M.. St P. & P. 
R. R. Co. V. Linehan. C.C.A.Mlnn., 
66 P.2d 878—U. S. v. Albano, C.C.A. 
Idaho, 68 F.2d 677—Asher v. U. S., 
C.C.AArk.. 68 F.2d 20—Koenigsdorf 

V. Cook. B.C.MO.. 88 F.Supp. 469— 
Howe V. Scheibel, D.C.Pa., 47 P. 
Supp. 295—^Katz v. Delaware & BC. 
R. Corporation. D.C.Pa., 88 F.Supp. 
698—Sheehan v. New York, N. EL & 
H. R. Co., D.C.N.Y.. 18 F.Supp. 635, 
reversed on other grounds, C.C.A., 
93 F.2d 442, certiorari denied 58 S. 
Ct 942, 304 U.S. 560, 82 L.Ed. 1527 
—U. S. V. One Chevrolet 1936 Se¬ 
dan, Engine No. 4980926, Serial No. 
12EA086274, D.C.N.Y., 12 F.Supp. 
793—McVay v. American Radiator 
& Standard Sanitary Corp., D.C.Pa.. 
1 P.R,D. 677, affirmed, C.C.A, 119 
F.2d 698. 

Ala.—Schoenith. Inc. v. Forrester, 69 
So.2d 464—^Birmingham Elec. Co. v. 
Hardman, 48 So.2d 172, 254 Ala. 274 
—Cannon v. LouisviUe & N. R. Co., 
42 So.2d 840, 852 Ala. 571—Liber¬ 
ty Nat. Life Ins. Co. v. House, 6 
8o.2d 412, 242 Ala. 822—Olive v. 
Fenner & Beane, 157 So. 678, 229 
Ala. 464—^Metropolitan Life Ins. 
Co. V. James, 158 So. 759, 228 Ala. 
383—^Blankenship v. Van Hooser, 
130 So. 68, 221 Ala. 542—Central 
of Georgia Ry. Co. v. Ellison, 75 
So. 169, 199 Ala. 571—Brock v. 
Shirley. 197 So. 665, 29 Ala.App. 449 
—^International Harvester Co. of 
America v. Donaldson, 162 So. 566, 
26 Ala.App. 602—Shine v. McCar¬ 
ter. 130 So. 162, 24 AlaApp. 66. 
Ariz.—^Atchison. T. & S. P. R. Co. v. 
Hicks, 166 P.2d 167, 64 Ariz. 16— 
Tom Reed Gold Minea^Co. v. Brady, 
117 P.2d 484. 68 Ariz. 44. 

Ark.—Yocum v. Holmes, 258 S.W.2d 
535—Johnson v. Greenfield. 198 S. 

W. 2d 408» 210 Ark. 985—Missouri 
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Pac. R. Co. V. Shell, 185 S.W.2a 81, 
208 Ark. 70—McNew v. Wood, 163 
S.W.2d 314, 204 Ark. 630—State 
Highway Commission v. Jelks. 159 
S.W.2d 465, 203 Ark. 878—Ozan 
Lumber Co. v. Bishop, 158 S.W.2d 
685, 203 Ark. 626—Arkansas-Lou- 
isiana Gas Co. v. Campbell, 156 S. 
W.2d 255, 203 Ark. 807—Missouri 
Pac. R. Co. V. Mlnirth. 156 S.W.2d 
240, 203 Ark. 262—Harmon v. Ward, 
149 S.W.2d 675, 202 Ark. 54—Mis¬ 
souri Pac. R. Co. V. Kagy, 143 S.W. 
2d 1095, 201 Ark. 150—Missouri 
Pac. R. Co. V. Price, 138 S.W.2d 645, 
199 Ark. 846—^Missouri P. R. Co. v. 
Howell. 132 S.W.2d 176, 198 Ark. 
956—^Missouri Pac. R. Co. v. Lem¬ 
ons, 127 S.W.2d 120, 198 Ark. 1— 
Missouri Pac. R. Co. v. Mitchell, 
122 S.W.2d 544, 197 Ark. 400—St 
Louis-San Francisco Ry. Co. v. Hill, 
121 S.W.2d 869, 197 Ark. 63—Pow¬ 
ell Bros. Truck Lines v. Barnett 
121 S.W.2d 116, 196 Ark. 1082— 
Elkins V. Nelson, 118 IS.W.2d 287. 
196 Ark. 209—Carson v. Dierks 
Lumber & Coal Co.. 117 S.W.2d 39. 
196 Ark. 163—Missouri Pac. R. Co. 

V. Hancock. 114 S.W.2d 1076, 195 
Ark. 911—^Missouri Pac. R. Co. v. 
Hancock, 113 S.W.2d 489, 195 Ark. 
414—^Missouri Pac. R Co. v. Hamp¬ 
ton. 112 S.W.2d 428, 195 Ark. 885— 
Humphries v. Kendall, 111 S.W.2d 
492, 195 Ark. 45—Jonesboro Coca- 
Cola Bottling Co. V. Holt 110 S.W. 
2d 585, 194 Ark. 992—Missouri Pac. 
R Co. V. Huffmaix, 108 S.W.2d 479. 
194 Ark. 456—^Lynch v. East Arkan¬ 
sas Builders’ Supply Co., 104 S.W. 
2d 205, 193 Ark. 1004—Vittltow v. 
Lewis. 100 S.W.2d 89. 198 Ark. 818 
—^Missouri Pac. R Co. v. Slatton, 
100 S.W.2d 86. 193 Ark. 856—Pro¬ 
gressive Life Ins. Co., v. Dean, 97 
S.W.2d 62. 192 Ark. 1152—Mid-Con¬ 
tinent Life Ins. Co. v. Hill, 94 S. 

W. 2d 864, 192 Ark. 667—Mutual 
Ben. Health & Accident Ass’n v. 
Basham, 87 S.W.2d 588, 191 Ark. 
679—Great Atlantic & Pacific Tea 
Co. V. Gwilliams, 87 S.W.2d 581, 191 
Ark. 660—Southwestern Bell Tele¬ 
phone Co. V. Balesh, 76 S.W.2d 291. 
189 Ark. 1085—Arkansas Power & 
Light Co. V. Hughes. 76 S.W.2d 53, 
189 Ark. 1015—Consolidated Indem¬ 
nity Ins. Co. y. Dean, 68 8.W.2d 
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It has been said that^ generally speaking, there are j no limitations on this rule although there may be 


460, 188 Ark. 835—Metropolitan 

l»lfe Ins. Co. V. Gregrory, 67 S.W.2d 
602, 188 Ark. 616—Chapman v. Hen¬ 
derson, 67 S.W.2d 570, 188 Ark. 714 
—^Postal Telegrraph-Cable Co. v. 
White, 66 S.W.2d 642, 188 Ark. 361 
—^Ayer 6b Lord Tie Co. v. Elermann, 
65 S.W.2d 26, 188 Ark. 1166—-Busi¬ 
ness Men's Assur. Co. v. Selvldgre, 
63 S.W.2d 640, 187 Ark. 1040— 
Greenlee v. Rolfe, 60 S.W.2d 568, 
187 Ark. 1162—Haraway v. Mance, 
56 S.W.2d 1023, 186 Ark. 971— 
EAmpner v. Stephens, 56 S.W.2d 
580, 186 Ark. 877—Waddlngrton v. 
Marshall, 56 S.W.2d 416, 186 Ark. 
870—Missouri Pac. R. Co. v. Mont- 
gromery, 55 S.W.2d 68, 186 Ark. 637, 
certiorari denied 53 6.Ct. 690, 289 

U.S. 747. 77 Ii.Bd. 1493—St. Louls- 
San Francisco Ry. Ca v. Grant 46 
S.W.2d 640, 185 Ark. 222—Missouri 
Pac. R. Co. V. Bolden, 46 S.W.2d 
687, 186 Ark. 1189—Zorub v. Mis¬ 
souri Pac. R. Co.. 31 S.W.2d 421, 
182 Ark. 232—American Ry. Ex¬ 
press Co. V. H. Rouw Co., 294 S.W. 
416, 174 Ark. 6—Benefit Ass'n of 
Ry. Employees v. Jacklln, 294 S.W. 
353, 173 Ark. 937. 

Cal.—Eircher t. Atchison, T. & S. 
P. Ry. Co., 195 P.2d 427, 82 Cal.2d 
176—Gray v. Southern Pac. Co., 
145 P.2d 661, 23 Cal.2d 632—Show- 
alter ▼. Western Pac. R. Co., 106 
P.2d 895, 16 Cal.2d 460—Hinkle v. 
Southern Pac. Co., 87 P.2d 849, 12 
Cal.2d 691—^In re Flood's Estate, 
21 P.2d 679, 217 Cal. 763—Moss v. 
Chronicle Pub. Co., 258 P. 88, 201 
Cal. 610, 65 A.L.R. 1258—^Young v. 
Southern Pac. Co., 190 P. 86, 182 
Cal. 369—^Beseau v. George, 245 P. 
2d 542, 111 Cal.App.2d 807—In re 
Durham's Estate, 238 P.2d 1061, 108 
CaiA.pp.2d 154—Ona v. Reach!, 283 
P.2d 949, 106 CaLApp.2d 768—Craw¬ 
ford V. Alloto, 233 P.2d 148, 105 
CalApp.2d 45—^Richey y. Pedersen, 
224 P.2d 100, 100 CalApp.2d 512— 
Spolter V. Four-Wheel Brake Serv¬ 
ice Co., 222 P.2d 307, 99 Cal.App.2d 
690—^Temple v. De Mirjian, 125 P. 
2d 544, 51 Cal.App.2d 559—Lund- 
gren v. Converse, 93 P.2d 819, 34 
Cal.APp.2d 446—Crabtree v. West¬ 
ern Pac. R. Co., 90 P.2d 885, 33 CaJ. 
App.2d 85—Smith v. Schumacker, 
85 P.2d 967, 80 CaLApp.2d 261, cer¬ 
tiorari denied Schumacher v. Smith, 
59 S.Ct 1046, 307 U.S. 646, 83 L.Ed. 
1526—Hosman v. Southern Pac. Co., 
83 P.2d 88, 28 CalApp.2d 621, cer¬ 
tiorari depled Southern Pac. Co. v. 
Hosman, 59 S.Ct 645, 806 U.S. 656, 
88 Ii.Ed. 1064—^Moeller v. Market 
Street Ry. Co., 81 P.2d 476, 27 Cal. 
App.2d 562—Sassano v. Roullard, 81 
P.2d 213, 27 Cal.App.2d 872—Wal¬ 
lace V. Elng, 80 P.2d 523, 27 Cal. 
App.2d 174—Los Angeles County 
Flood Control Dlst. v. Abbot, 76 P. 
2d 188, 24 Cal.App.2d 728—Skulte 


V. Ahem, 71 P.2d 840, 22 Cal.App.2d 

460—Gardlnl v. Arakelian, 64 P.2d 
181, 18 Cal.App.2d 424—Scott v. 

Flanagan, 57 P.2d 1382, 14 Cal.App. 
2d 106—^Turner v. Whittel, 38 P.2d 
835, 2 Cal.App.2d 685—Rasmussen 
y. Fresno Traction Co., 32 P.2d 1091, 
188 CaLApp. 540—Coppock v. Pa¬ 
cific Gas & Electric Co., 80 P.2d 

649, 137 Cal.App. 80—Glaldlnl v. 

Russell, 25 P.2d 845, 184 CaLApp. 
624—Reynolds v. Struble, 18 P.2d 
690, 128 Cal.App. 716—Pittam v. 

City of Riverside, 16 P.2d 768, 128 
CaJApp. 57—Alvernaz v. EL P. Gar¬ 
in Co., 16 P.2d 683, 127 CaLApp. 
681—^Raslc V. Schulthelss, 9 P.2d 

650, 121 CalApp. 560—Shaver v. 

United Parcel Service, 266 P. 606, 
90 CalApp. 764—^Brown v. Davis, 
267 P. 877, 84 CalApp. 180—Sim¬ 
mons V. Pacific Electric Ry. Co., 212 
P. 641, 60 Cal.App. 140—Pacific 
Coast Dried Fruits Co. v. Sheriffs, 
159 P. 986, 81 Cal.App. 131. 

Colo.—^Edwards v. Quackenbush, 149 
P.2d 809, 112 Colo. 887—Stone v. 
Union Fire Ins. Co., 107 P.2d 241, 
106 Colo. 622—^Venetucci v. City of 
Colorado Springs, 63 P.2d 462, 99 
Colo. 389. 

Conn.—ZuUo v. Zullo, 89 A2d 216, 
138 Conn. 712—^Rode v. Adley Ex¬ 
press Co., 83 A.2d 329, 130 Conn. 
274—^McMahon v. Bryant Elec. Co., 
186 A 181, 121 Conn. 397—Ander¬ 
son V. Colucci, 175 A 681, 119 Conn. 
241—^Martino v. Connecticut Co., 
147 A 20, 109 Conn. 559. 

Del.—James T. Chandler & Son v. 
Smolka, 18 A2d 427, 1 Terry 415— 
Wollaston v. Stlltz, 114 A 198, 1 

W. W.Harr. 273—^Rash v, Pratt, 111 
A 225, 1 W.W.Harr. 18—Palmer v. 
Lodge, 109 A 125, 7 Boyce 637— 
Warren v. Hcurlan & Hollingsworth 
Corporation, 84 A 215, 3 Boyce 182 
—Tobias V. People's Ry. Co., 80 A 
358, 3 Boyce 59. 

D.C.—^Baltimore & O. R. Co. v. Pos- 
tom, 177 F.2d 53, 86 U.SApp.D.C. 
207—^Hiscox V. Jackson, 127 F.2d 
160, 76 U.SAPP.D.C. 293—Baltimore 
& O. R. R. V. Corbin, 118 F.2d 9, 73 
App.D.C. 124—^McCartney v. Holm- 
Qulst 106 F.2d 865, 70 App.D.C. 
834, 126 AL.R. 875—Walford v. 
McNeill, 100 P.2d 112, OO* App.D.C. 
247—Old Dominion Stages v. Con¬ 
nor, 90 F.2d 408, 67 App.D.C. 168 
—Crusade v. Capital Transit Co., 
Mun.App., 63 A2d 878, 8 AL.R.2d 
229—Washington Nat Ins, Co. v. 
Stanton, Mun.App., 81 A2d 680. 
Fla.—Williams v. Puleo, 70 So.2d 290 
—McCall V. Sherbill, 68 So.2d 362 
—^Povia V. Melvin, 66 So.2d 494— 
Seaboard Air Line R. Co. v. Mar¬ 
tin, 56 So.2d 509—Juhasz ▼. Bar¬ 
ton, 1 So.2d 476, 146 Fla. 484— 
Jacksonville Traction Co. v. Greene, 
151 So. 523, 113 Fla. 316. 

Ga.—Adler v. Adler, 61 S.E.2d 824, 
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207 Ga. 394—^E'reeman v. Collier, 50 
S.E2d 61, 204 Ga. 329—Stow v. 
Hargrave, 48 S.E.2d 454, 203 Ga. 785 
—Simmons v. Simmons, 22 S.E.2d 
399, 194 Ga. 649—Mickle v. Moore, 
17 S.E2d 728, 193 Ga. 160—West¬ 
ern & Atlantic R. R. v. Mathis, 10 
S.E.2d 457, 63 Ga.App. 172—Haw¬ 
thorne V. Pope, 180 S.E. 920, 51 Ga. 
App. 498—Williams v. Brewton, 174 
S.E 720, 49 Ga.App. 210—Smith v. 
Tumlpseed, 160 S.R 877, 44 Ga. 
App. 220—^Reaves v. Columbus 
Electric & Power Co., 122 S.E 824, 
32 Gra.App. 140—^Farm Products Co. 
V. Eubanks, 116 S.E. 827, 29 Ga. 
App. 604—Walton v. Hancock, 82 S. 
E. 809, 14 GaApp. 754—Georgia Ex¬ 
celsior Co. V. Hartfelder-Garbutt 
Co., 78 S.E. 611, 12 Ga.App. 797. 

Idaho.—^Mitchell v. Atwood, 47 P.2d 
680, 55 Idaho 772. 

HI.—Schneiderman v. Interstate 
Transit Lines, 69 N.E.2d 293, 894 
IlL 669—^Diversey Liquidating 
Corp. v. Neunkirchen, 19 N.E2d 
363, 370 Ill. 523, 120 AL.R. 1395 
—^Van Duzor v. Allen, 90 HI. 490 
—^Robertson v. Dodge, 28 Ill. 161, 
81 Am.D. 267—^Thomas v. Meyer, 
101 N.E2d 626, 345 IlLApp. 84— 
JanJanin v. Indiima Harbor Belt 
R. Co., 99 N.B.2d 678, 343 IlLApp. 
491—^Wilson v. Peters, 99 N.B.2d 
150, 343 IlLApp. 854—Pablocki v. 
Viviano, 90 N.E.2d 666, 339 IlLApp. 
650—Gold V. Boland, 88 N.E2d 498, 
838 IlLApp. 663—Captain v. Savia- 
no, 80 N.E.2d 453, 335 IlLApp. 125 
—Garshon v. Aaron, 71 N.E.2d 799, 
330 IlLApp. 540—Raimondi v. Zlff- 
rin Truck Lines, 70 N.E.2d 221, 320 
IlLApp. 650—^Thompson v. Elgin, 
J. & E. Ry. Co., 69 N.E.2d 705, 320 
IlLApp. 646—^Marron v. Friel, 66 
N.E2d 509, 328 IlLApp. 586—Yordy 
V. Farmers Auto. Ins. Ass'n, 65 N. 
E.2d 619, 328 IlLApp. 312—^Rogers 
V. New York, C. & St L. R. Co., 65 
N.E.2d 243, 328 IlLApp. 123—Rela- 
co Rosin Products v. National Case¬ 
in Co., 64 N.E.2d 243, 327 lUApp. 
334—Adamaitls v. Gardner, 63 N.E. 
2d 135, 326 IllApp. 594—Lenchard 
V. Friel, 61 N.E.2d 768, 326 IllApp. 
461—Danison v. Brosmora 60 N.E 
2d 768, 326 Ill.App. 34—Belcher v. 
Citizens Coach Co., 57 N.E.2d 659, 
324 111.App. 226—^Manning v. Ken¬ 
nedy, 49 N.E2d 658, 820 IllApp. 
11—Philpott V. Parham, 44 N.E2d 
984, 316 IlLApp. 278—Goodrich v. 
Sprague, 42 N.E2d 337, 814 IlL 
App. 671—^Hirnlng v. Contracting & 
Material Co., 38 N.E.2d 793, 312 
IllApp. 655—Granlle v. Valha, 37 
N.E.2d 931, 312 HLApp. 181—Fugett 
V. Murray, 35 N.E.2d 946, 311 HL 
App. 828—Cochran v. Holler, 33 N. 
E.2d 910f 810 IU.APP. 91—Selman 
V. Midwest Haulers, 83 N.E.2d 140, 
309 I11.APP. 154—Goad v. Ober- 
neigel, 23 N.E.2d 800, 302 IllApp. 
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370 —Henesrlian ▼. Gtoldbersr, 16 N. 
B.2d 139, 296 IlLApp. 258—CaxroU 

V. Krause, 16 N.R2d 823, 295 Ill. 
App. 552—Seiffe v. Seiffe, 267 HL 
App. 28—Schwartz v. Lindquist, 251 
niApp. 320—Sebree v. Thomas, 166 
lUA-PP. 427. 

Ind.—Talge Mahogany Co. v. Bur¬ 
rows, 130 N.B. 866, 191 Ind. 167— 
Fox ▼< Barekman, 99 N.R 989, 178 
Ind. 572—^Bailey v. Washington 
Theatre Co., 41 K.m2d 819, 112 Ind. 
App. 836—^Lincoln Nat. Bank & 
Trust Cow of Fort Wayne v. Park¬ 
er, 87 N.B}.2d 5, 110 Ind.App. 1— 
Moorman Mfg. Co. v. Keller, 184 
N.B. 913, 98 IndApp. 607. 

Iowa.—^Toung ▼. Blue Line Storage 
Co., 44 N.W.2d 891, 242 Iowa 126— 
Trout V. Talerlco, 21 N.W.2d 672, 
237 Iowa 286—^lowa Blec. Co. v. 
Home Ins. Co., 17 K.W.2d 414, 235 
Iowa 672—Thuente v. Hart Motors, 
16 N.W.2d 622, 234 Iowa 1294— 
Smith V. John Hancock Mut. Life 
Ins. Co., 8 N.W.2d 538, 231 Iowa 
1202—^Remer y. Takln Bros. 
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North Carolina Butane Gas Co., 68 
S.E.2d 767, 231 N.a 680, 17 A.L.R. 
2d 881—Winfleld v. Smith, 63 S.B. 
2d 261, 230 N.C. 892—Chesser v. Mc¬ 
Call, 52 S.E.2d 231, 230 N.C. 119— 
Carter v. Thurston Motor Lines, 41 
S.B.2d 686, 227 N.C. 198—State v. 
Ayres, 16 S.E.2d 689, 220 N.a 161— 
Queen Cflty Ck>aeh Co. v. Lee, 11 S. 
E.2d 841, 218 N.C. 320—^Edgecombe 
Bonded Warehouse Co. v. Security 
Nat Bank, 4 S.E.2d 863, 216 N.C. 


246—Campbell v. Peoples Sav. Bank 
& Trust Co., 200 S.E. 892. 214 N.C. 
680—Hedgecock v. Jefferson Stand¬ 
ard Life Ina Co., 194 S.E. 86, 212 
N.C. 688—^Lertz v. Hughes Broa, 
181 S.E. 342, 208 N.C. 490—Lin¬ 
coln V. Atlantic Coast Line R. Co., 
178 S.E. 601, 207 N.C. 787—Dick¬ 
erson V. Reynolds, 172 S.B. 402, 205 
N.C. 770—Atkinson v. City of 
Asheville, 169 S.E. 801, 206 N.C. 
36—Wingate v. C!ausey, 144 S.B. 
680, 196 N.C. 71—Miller, Ripley & 
Co. V. Richardson, 24 N.a 260. 

N.D.—Schnoor v. Meinecke, 40 N.W. 
2d 808, 77 N.D. 96—Grant v. Ja¬ 
cobs. 32 N.W.2d 881, 76 N.D. 1— 
Jacobson v. Mutual Ben. Health 
& Accident Ass’n. 296 N.W. 645. 70 
N.D. 566—^Ignatowltch v. Mc¬ 
Laughlin, 262 N.W. 352, 66 N.D. 
132. 

Ohio.—^Tanzl v. New York Cent R. 
Co., 98 N.E.2d 39. 165 Ohio St 149, 
24 A.L.R.2d 1161—^Komreich v. In¬ 
dustrial Fire Ins. Co., 5 N.E.2d 
158, 132 Ohio St 78—French v. 
MUlard, 2 Ohio St 44—O’Keefe v. 
Jones. App., 114 N.E.2d 277—Mack 
V. Weir, App., 60 N.E.2d 931—^Rie- 
gel V. Oakwood St Ry. Co., App., 
42 N.E.2d 676—Williams v. Midden- 
dorf, App., 32 N.E.2d 436—Smith 
V. Hoskins, 17 N.H2d 955, 59 Ohio 
App. 298—^Union Bus Station v. 
Etosh, 192 N.E. 743, 48 Ohio App. 
161—Connecticut Fire Ina Co. v. 
Ctoiahan, 19 Ohio Clr.Ct 114, 10 
Ohio Cir.Dec. 186. 

Okl.—Givens v. Western Paving Co., 
261 P.2d 460—Mid-Continent Pipe 
Line Co. v. Price, 226 P.2d 176, 203 
OkL 626—El Kouri v. Toma, 194 
P.2d 872, 200 Okl. 864—Mount v. 
Nichols, 177 P.2d 1013, 198 Okl. 
282—American Transfer & Storage 
Co. V. Grenlnger, 143 P.2d 617, 193 
OkL 338—Acidoil Co. v. Mitchell, 
130 P.2d 993, 191 Okl. 682—Wray 
V. Ferris. 108 P.2d 942, 187 Okl. 
428, 128 A.L.R. 1079—National Life 
& Accident Ins. Co. v. Roberson. 
68 P.2d 796, 180 Okl. 265—Deep 
Rock Oil Corp. v. Fox, 63 P.2d 24. 
178 Okl. 616—Seidenbach’s v. Bea¬ 
con Pub. Co., 62 P.2d 682, 178 Okl. 
238—Allis Chalmers Co. v. Lamb, 
49 P.2d 1071, 174 OkL 118—Willie 
& Penix V. Paramore, 40 P.2d 1110, 
170 Okl, 499—Oil Reclaiming Co. 
V. Reagin, 37 P.2d 289, 169 Okl. 
605. 

Or.—^Dickison v. State Indus. Acci¬ 
dent Commission, 107 P.2d 104, 166 
Or. 306—Crawford v. Cobbs & 
Mitchell Co., 257 P. 16, 121 Or. 628. 
Pa—In re Tomkovic’s Estate, 84 A. 
2d 191, 368 Pa 487—Aaron v. 
Strausser, 59 A.2d 910, 360 Pa 82 
—Schnitzer v. Philadelphia Transp, 
Co., 47 A.2d 709, 854 Pa 676—Ver- 
ecchia v. De Siato, 45 A.2d 8, 853 
Pa 292—^Miller v. Measmer, 44 A. 
2d 284, 853 Pa 18—Kindt v. Read¬ 
ing Co., 43 A.2d 145, 852 Pa 419, 
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162 A.L.R. 1—^Miller v. Harris, 8& 
A.2d 309, 349 Pa 65—Snyderwino 
V. McGrath, 22 A.2d 644, 843 Pa 
245—Hodgson v. Bigelow, 7 A.2d 
838. 836 Pa 497—Nark v. Hortoni 
Motor Lines, 1 A.2d 656, 331 Pa 
660—Rowland v. C^uso, 196 A^ 
828, 329 Pa 72—^Majewski v. Lemp- 
ka 183 A. 777, 821 Pa 369—Mar¬ 
lowe V. Travelers Ins. Co. of Hart¬ 
ford, Conn., 181 A. 692, 320 Pa 885 
—Wainstein v. Equitable Life- 
Assur. Soc., 178 A^ 602, 318 Pa 428 
—McClellan v. Fox. 177 A. 823, 318. 
Pa 433—Gerhart v. Bast Coast 
Coach Co., 166 A. 664, 310 Pa 636 
—^Borough of Nanty-Glo v. Amer¬ 
ican Surety Co. of New York, 163: 
Au 623, 309 Pa 236—Clapp v. Vell- 
ner, 109 A. 686, 266 Pa 332—^Mage- 
han V. Thompson, 9 Watts & S. 64- 
—Commonwealth ex rel. Howard 
V. Claudy, 102 A.2d 486, 176 Pa 
Super. 1, certiorari denied 74 S.Ct. 
868—^Mack v. Reading C!o., 98 A. 
2d 399, 173 PaSuper. 296—Agger* 
v. Frank Donatelli & Co., 91 A.2<1 
803, 171 PaSuper. 631—Gtolden v. 
City of Philadelphia 54 A.2d 837,. 
161 PaSuper. 368—Clearfield v* 
Driver Salesmen’s Union, Local No. 
463, of Philadelphia 49 A.2d 849,. 
160 PaSuper. 54—Juchnlewicz v. 
Hawthorne, 44 A2d 801, 168 Pa 
Super. 146—Fabel v. Hazlett, 43 A. 
2d 373, 157 PaSuper, 416—Albert. 
H. Greenfield & Co. v. Ruberg, 85^ 
A2d 784, 164 PaSuper. 121—Na¬ 
tional Cetrloading Ck>rp. v. Lee, 28 
A2d 811, 161 PaSuper. 23—Szidor 
V. Greek C!atholic Union of Russian 
Brotherhoods of U. S., 21 A.2d 104, 
145 PaSuper. 261—C!ampbell v. 
Western Union Telegraph Co., 12: 
A2d 816, 139 PaSuper. 668, af¬ 
firmed 17 A2d 346, 341 Pa 103— 
Rudy V. New York Life Ins. Co., 
12 A2d 495, 139 PaSuper. 517— 
White V. Pittsburgh Rys. Co., 200 
A. 982, 132 PaSuper. 873—^Botko-^ 
V. National Slovak Soc. of U. S. A, 
186 A 768, 122 PaSuper. 603— 
Dougherty v. Brandt, 186 A 419,. 
122 PaSuper. 410—Goldman v. Na¬ 
tional Refrigerator Co., 182 A 780, 
120 PaSuper. 458—^Miller v. Carey, 
177 A 611, 117 PaSuper. 218— 
Creighton v. Bloom, 166 A 51, 108 
PaSuper. 84—Cullen v. Hartford 
Accident & Indemnity Co., 164 A 
67, 108 PaSuper. 19—^Klttelberger 
V. Clearfield County Grange Mut. 
Fire Ins. Co., 163 A 867, 106 Pa 
Super. 883—^In re Cummin’s Es¬ 
tate, 20 PaCo. 675—^Epright v. Gra¬ 
ham, Com.PL, 42 Berks Co. 242— 
Klemmer v. Guldin, Com.Pl., 4L 
Berks Co. 307—^Hippie v. Burgoon,. 
Com.Pl., 60 Dauph.Co. 109—Withe- 
row V. Bond, Com.Pl., 80 Del.Co.. 
823—^Peterson v. Jensen, Com.Pl., 
22 Erie Co. 86—Senock Vi Georgi- 
ana Com.PL, 10 Fay.L.J. 195— 
La Rosa v. Ewell, Com.Pl., 61 Lane. 
Rev. 811—^Klenovich v. Prudentiak 
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Ins. Co., Com.PL, 82 Luz.Li6gr.H6sr. 
25—^McAlamey ▼. Zi6grler, Com.Pl., 
83 Luz.Lesr.R6g. 361—^Rice v. 
Bauer, Com.Pl., 82 Kortli.Co. 48— 
Rice V. Bauer. Com.Pl., 32 North. 
Co. 47—Shallek v. O’Hara, Com. 
PL, 6 Sch.Reg. 277—^Reading Co. 
▼. Rarlck, Com.PL, 4 Sch.Reg. 401 
—Phelps V. Deardorff, Com.PL, 66 
York Leg.Rec. 166—^Reifsnyder v. 
Hberly, Cozn.PL, 53 York Leg.Rec. 
50. 

Puerto Rico.—Erwin v. Nater, 6 
Puerto Rico Fed. 492—Martinez v. 
Paul Taylor Brown Co., 6 Puerto 
Rico Fed. 405. 

R. I.—Baldwin v. Baggins, 27 A.2d 
845, 68 R.L 324—Smith v. Frost, 
27 A.2d 299, 68 RL 241—Little v. 
Rubin, 6 A.2d 683, 62 RL 438— 
Preston v. United Elea Rya. Co., 
1 A.2d 126, 61 RL 378—Adam v. 
United Electric Rys. Co., 196 A 
261, 59 R.L 460—Ziegler v. Provi¬ 
dence Biltmore Hotel Co., 195 A 
897, 69 RL 326—BuUett v. Poster, 
192 A 806, 68 RL 367—Garabe- 
dian V. Dizjin, 191 A 267, 68 RL 
74—^DulEy V. United Elea Rys. Ca, 
186 A 696, 56 R.I. 460—Horaho v. 
Wanelik, 184 A 823, 66 RL 193, 
rearsrument denied 185 A 256, 56 
RL 264—Chisholm v. S. S. Eres- 
ge Co., 182 A 4, 55 RL 422—Gallo 
V. Simpson Spring Go., 181 A 915, 
65 RL 410. 

;S.C.—Jones v. Atlanta-Charlotte Air 
Line Ry. Co., 63 S.E.2d 476, 218 S. 
C. 637, 26 AL.R2d 297—-Watson v. 
American Equitable Assur. Co., 12 
S.B.2d 30, 196 S.C. 463—Collum v. 
Southern Ry. Co., 1 S.E.2d 234, 189 
S.C. 836—Kizer v. Woodmen of 
the World, 180 S.E. 804, 177 S.C, 
70—Green v. McDaniel, 168 S.E. 
197, 168 S.C. 633. 

S. D.—Drew v. Watertown Fire Ins. 
Co., 61 N.W. 34, 6 S.D. 336. 

Tenn.—^Beixyhill v. Mutual BeiL 
Health & Accident AlSs’ii, Omaha, 
Neb., App., 262 S.W.2d 878—Reid 
V. Messer, 231 S.W.2d 400, 83 Tenn. 
App. 255—McConnell v. Jones, 228 
S.W.2d 117, 83 Tenn.App. 14—Mor¬ 
gan V. Tennessee Cent. Ry. Co., 
216 S.W.2d 82, 81 Tenn‘.App. 409— 
State V. Chumbley, 181 S.W.2d 882, 
27 TennApp. 377—State v. Harr, 
143 S.W.2d 893, 24 TenmApp. 298 
—Duling V. Burnett, 124 S.W.2d 
294, 22 Tenn.App. 522—-Rice-Stiz 
Dry Goods Co. v. Self, 101 S.W. 
2d 132, 20 TennApp. 498—Caldwell 
V. Hodges, 77 S.W.2d 817, 18 Tenn. 
App. 356—^Hager v. Hager, 66 S.W. 
2d 250, 17 Tenn.App. 143—-Warner 
V. Maroney, 66 S.W.2d 244, 16 Tenn. 
App. 78—^Potter V, Shute, 7 Tenn., 
App. 222—Citty v. Miller, 1 Tenn. ■ 
App. 1. 

Teic.—^Ford v. Panhandle & Santa Fe' 
Ry. Co., 262 S.W.2d 561, 161 Tex.. 
588—^Burt v. Lochausezi, 249 S.W. 
2d 194, 161 Tex. 289—^Thurman v., 
Chandler, 81 S.W.2d 489, 126 Tex. 


84—Curry Curry, CivApp., 266 
S.W.2d 899, reversed on other 
grounds. Sup., 270 S.W.2d 208— 
Missouri-Kansas-Texas R Co. of 
Tex. V. Anderson, CivApp., 258 
S.W.2d 876, error refused no re¬ 
versible error—^McBride v. Talley, 
Civ.App., 264 S.W.2d 906, refused 
no reversible error—Brewer v. Dal¬ 
las Ry. & Terminal Co., CivApp., 
247 S.W.2d 436—Ramirez v. Milton 
Provision Co., CivApp., 281 S.W.2d 
647—^Pullen v. Russ, CivApp., 226 
S.W.2d 876, refused no reversible 
error—^Brown v. Dallas Ry. & Ter¬ 
minal Co., Civ. App., 226 S.W.2d 
185, error refused—McElwee v. 
Mfrs. Cas. Ins. Co., Clv.App., 221 
S.W.2d 881, refused no reversible 
error—-AEitna Ins. Co. v. English, 
Civ.App., 204 S.W.2d 860—David¬ 
son V. Whitaker, CivApp., 196 S. 
W.2d 67, error refused no reversi¬ 
ble error—Coca-Cola Bottling Co. 
of Fort Worth v. Burgess, Civ. 
App., 196 S.W.2d 879, error re¬ 
fused no reversible error—Martin 
V. J. S. Hunt Liimber Co., Civ. 
App., 180 S.W.2d 956—Mlssouri- 
EAnsas-Texas R Co. of Texas v. 
Sanderson, Clv.App., 174 S.W.2d 
646, error refused—^Miller v. Si¬ 
mons, Civ.App., 178 S.W.2d 162, 
error dismissed—City of Waco v. 
Thralls, CivApp., 172 S.W.2d 142, 
error refused—Graham v. Hol- 
landsworth Drilling Co., Civ.App., 
169 S.W.2d 1001, error refused— 
Wool Growers Central Storage Co. 
V. Cochran, Civ.App., 158 S.W.24 
638—Ross V, Cook, CivApp., 161 
S.W.2d 864, error refused—Dallas 
Ry. & Terminal Co, v, Glenn, Civ. 
App., 144 S.W.2d 961, error dis¬ 
missed, judgment correct—Clark¬ 
son V. Ruiz, CivApp., 140 S.W.2d 
206, error dismissed, judgment cor¬ 
rect—^Traders & General Ins. Co. 

V. Ray, CivApp., 128 SW.2d 80, 
error dismissed, judgment correct 
—^Missouri-Kansas-Texas R Co. of 
Texas V. McKiimey, Civ.App., 126 
S.W.2d 789, affirmed Missouri, E. 
& T. R Co. of Texas v. McElzmey, 
146 S.W.2d 1081, 186 Tex. 75— 
Broaddus v. Long, Clv.App., 125 S. 

W. 2d 840, affirmed 188 S.W.2d 1067, 
135 Tex. 853—South Texas Coach¬ 
es V. Woodard, CivApp., 123 S.W. 
2d 895—Southland Life Ins. Co. v. 
Brown, Clv.App., 121 S.W.2d 663, 
error dismissed—^Traders & Gen¬ 
eral Ins. Co. V. Eeahey, Civ.App., 
119 S.W.2d 618, error dismissed— 
Schumacher v. Missouri Paa 
Transp. Co., CivApp., 116 S.W.2d 
1136, error dismissed—Bowie Sew¬ 
erage Co. V. Chandler, CivApp., 
116 S.W.2d 839—Greenway v. Great 
Atlantic & Pacific Tea Co., Civ. 
App., 114 S.W.2d 486—^Houston 
Packing Co. v. Benson, CivApp., 
114 S.W.2d 429—Texas & N. O. R 
Co. V. Warden, CivApp., 107 S.W. 
2d 451, error dismissed—Gifford- 
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Hill & Co.. V. Jopes, Civ.App., 99 
S.W.2d 666—Andrade v. Southern 
Pine Lumber Co., CivApp., 94 S. 
W.2d 683, reversed on other 
grrounds Southern Pine Lumber Co. 
V. Andrade, 124 S.W.2d 334, 182 
Tex. 872—Erels v. Ereis, Civ.App., 
76 S.W.2d 938, error refused—^Tex¬ 
as Employers’ Ins. Ass’n v. Pear¬ 
son, .Civ-App., 67 S.W.2d 630, error 
dismissed—^Texas Indeizmlty Ins. 
Co. V. Perdue, Civ.App., 64 S.W.2d 
886, error refused—Dallas Ry. & 
Terminal Co. v. Bums, Civ.App., 
63 S.W.2d 1048—Dallas Trust & 
Savings Bank v. Pickett, CivApp., 
59 S.W.2d 1090, error dismissed— 
Fitch V. Maverick County Water 
Control & Improvement Diet. No. 
1, CivApp., 58 S.W.2d 837—Orange 
& N. W. R Co. V. Harris, 67 S.W. 
2d 931, 69 S.W.2d 217, reversed on 
other grounds 89 S.W.2d 978, 127 
Tex. 13—Quanah, A db P. Ry. Co. 
V. Eblen, CivApp., 66 S.W.2d 1060, 
error refused—Holt v. Wilson, Civ. 
App., 55 S.W.2d 680—Spears Dairy 
V. Bohrer, CivApp., 54 S.W.2d 872, 
error dismissed—Dooley v. Gray, 
Civ.App., 64 S.W.2d 658, error dis¬ 
missed—Babicora Development Co. 
V. Edelman, CivApp., 54 S.W.2d 
552, error dismissed—Garcia v. 
Zamora, 2 S.W.2d 907, reversed on 
other grounds, ComApp., 18 S.W. 
2d 78—^Mille]>Vldor Lumber Co. v. 
Schreiber, Civ.App., 298 S.W. 154— 
St Louis, S. F. & T. Ry. Co. v. 
Eaylor, 284 S.W. 983, reversed on 
other grounds, Com..^p., 291 S.W. 
216 —IBaxt V. Wilson, Civ.App., 281 
S.W. 389, reversed on other 
grounds, ComApp., 288 S.W. 188— 
Intematloxial-Great Northern R 
Co. V, Smith, CivApp., 269 S.W. 
886—Gray v. Allen, Civ.App., 269 
S.W. 610—Joffre v. Mynatt Civ. 
App., 240 S.W. 819—Hines v. Roan, 
Civ.App., 230 S.W. 1070—Frlemel 

V. Coker, Civ.App., 218 S.W. 1106— 
Joffre V. Myzzatt Civ.App., 206 S. 

W. 961. 

Utah.—Wllsted v. Nation, 108 P.2d 
282, 99 Utah 76—Jensen v. Logan 
City, 57 P.2d 708, 89 Utah 347— 
Balle V. Smith, 17 P.2d 224, 81 
Utah 179. 

Vt—Collins V. Fogg, 8 A2d 684, 110 
Vt 466—^F. L Somers & Sons v. 
Le Clera 8 A2d 663, 110 Yt 408, 
124 AL.R 1494—Beattie v. Park- 
hurst 168 A 689, 105 Vt 91. 

Va.—Edgerton v. Norfolk Southern 
Bus Corp., 47 S.E.2d 409, 187 Va. 
642—Seaboard Fire & Marine Ins. 
Co. of N. Y. V. Hurst 41 S.B.2d 
495, 186 Va. 21—Slate v. Saul, 40 
S.B.2d 171, 186 Va. 700—Federal 
Land Bank of Baltimore v. Blrchr 
field, 8 S.B.2d 406, 178 Va. 200— 
Chick Transit Corporation v. Bden- 
ton, 196 S.E. 648, 170 Va. 361—Wat¬ 
son V. Coles, 195 S.E. 506, 170 Va. 
141—Burch V. Grace Street Bldg. 
Corp., 191 S.B. 672, 168 Va. 829 
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limitations on the application of it,®® and that the i jury,®i or that the matter of credibility and the 
matter is one peculiarly within the province of the [ weight to be given to the testimony is one within 


—Sutherland v. Receiver for Dick¬ 
enson County Bank, 178 S.S3. 12, 
163 Va. 949-—Diamond Cab Co. v. 
Jones, 174 S.E. 676, 16‘2 Va. 412. 
Wash.—^Rettinger v. Bresnahan, 257 
P.2d 688, 42 Wash.2d 681—^McUne 
V. Fuqusl, 253 P.2d 682, 42 Wash. 
2d 65, opinion adhered to 257 P. 
2d 686—iMltchell v. Rogrers, 2^5 P. 
2d 1074, 87 Wash.2d 680—^Roellich 
V. Department of Labor and Indus¬ 
tries, 148 P.2d 957. 20 Waalh.2d 674 
—Simmons v. Kalin, 116 P.2d 840, 
10 Wash.2d 409—^Davidson v. Huer- 
by, 100 P.2d 1036, 8 Wash.2d 460— 
Shephard v. Smith, 88 P.2d 601, 
198 Wash. 895—^Burgret v, Saginaw 
Logging Co., 85 P.2d 271, 197 Wash. 
818^Cassels v. City of Seattle, 81 
P.2d 275, 195 Wash. 433—Bank of 
America Nat. Trust & Savings 
Ass’n V. Stotsky, 77 P.2d 990, 194 
Wash. 246—^Potter v. Juarez, 66 P. 
2d 290, 189 Wash. 476—Sauers v. 
Mutual Ben. Health & Accident 
Ajss'n, 60 P.2d 103, 187 Wash. 262— 
Simmons v. Anderson, 82 P.2d 1005, 
177 Wash. "SOI—Chin Shu Num v. 
M. Yamamoto. 26 P.2d 391, 175 
Wash. 699—Allen v. Blyth, 23 P. 
2d 667, 173 Wash. 409—Taber v. 
Bauer. 21 P.2d 1028, 178 Wash. 96 
—Steiner v. Royal Blue Cab Co., 
20 P.2d 39, 172 Wash. 396—Eaton 

V. Hewitt, 17 P.2d 906, 171 Wash. 
260—Heg V. Mullen, 197 F. 51, 115 
Wash. 26'2. 

W.Va.—Stokey v. Norfolk & Western 
Ry. Co., 55 S.E.2d 102, 132 W.Va. 
771—Show V. Mount Vernon Farm 
Dairy Products, 23 S.E.2d 68, 125 

W. Va. 116—Smith v. Smith, 22 S. 
E.2d 647, 125 W.Va. 24—Weisman- 
tle V. Petros. 19 S.B.2d 594, 124 
W.Va, 180—Fielder v. Service Cab 
Co., 11 S.B.2d 116, 122 W.Va, 622— 
Young V. Home Life Ins. Co., 173 
S.B. 566, 114 W.Va, 716. 

Wis.—Smith V. Benjamin, 53 N.W.2d 
619, 261 Wis. 648—Schultz v. Mil¬ 
ler, 48 N.W.2d 477, 259 Wis. 816 
—^East Wisconsin Trustee Co. v. 
O'Neil, 89 N.W.2d 369, 266 Wis. 
•628—Bliss V. Griffiths, 84 N.W.'2d 
842, 253 Wis. 493—Bovi v. Mellor, 
84 N.W.2d 780, 258 Wis. 468— 
Levandowski v. Studey, 25 N.W.2d 
69, 249 Wis. 421—Weir v. Caffery, 
18 N.W.2d 827. 247 Wis. 70—Han¬ 
son V. Weber, 291 N.W, 800, 234 
Wis. 598—O'olitz v. Pintch, 282 N. 
W, 87, 229 Wis. 256—^Lutzenberger 
V. Milwaukee Elec. Railway & 
Light Co., 271 N.W. 409, 224 Wis. 
44—Le Sage v. Le Sage, 271 N.W. 
869, 224 Wis. 67—Steidl v. CaU^e, 
254 N.W. 624, 216 Wis. 682—Hean¬ 
ey V. Chicago & N. W. Ry. Co., 
262 N.W. 173, 213 Wis. 670—No- 
waczyk v. Marathon County, 238 
K.W. 888, 206 Wis. 686—Sellgman 
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V. Orth, 286 N.W. 115, 206 Wis. 
199—^Bailey v. Bode Bros. Co., 218 
N.W. 174, 195 Wis. 264—Gamy v. 
Katz, 61 N.W. 762, 89 Wis. 230. 
Wyo.—Northwest States Dtillties Co. 
V. Brouilette, 65 P.2d 228, 61 Wyo. 
182, rehearing denied 69 P.2d 623, 61 
Wyo. 132. 

8 C.J. p 1060 note 33—57 C.J. p 87 
note 36—64 C.J. p 848 note 65. 
Weight of evidence as Question for 
triers of fact see Evidence § 10*31. 

Truth of testhnony 

The truth of testimony is for the 
Jury. 

Ark.—^Shultz v. Young, 169 S.W.2d 
648, 205 Ark. 638—National Life 
& Accident Ins. Co. v. Blanton, 97 
S.W.2d 77, 192 Ark. 1165—Oyler 
V. Semple, 260 S.W. 744, 163 Ark. 
620. 

Cal.—Wright v. Foreman, 261 P. 481, 
86 Cal.App. 595. 

Ga.—^McLendon v. Reynolds Grocery 
Co., 129 S.E. 65, 160 Ga. 763. 

Ind.—^Lincoln Nat. Bank & Trust Co. 
of Port Wayne v. Parker, 34 N.E.2d 
190, 110 Ind.App. 1, petition over¬ 
ruled 87 N.B.2d 6, 110 Ind.App. 1. 
Ky.—Cross v. Clark, 213 S.W. 2d 443, 
308 Ky. 18—Great American Ins. 
Co. V. Crume, 166 S.W.2d 813, 292 
Ky. 476—Cable v. McGoun, 126 S.W. 
2d 818, 277 Ky, 410—Kroger Gro¬ 
cery & Banking Co. v. Flora, 35 
S.W.2d 276, 287 Ky. 191. 

Mass.—Garland v. Stetson, 197 N.E. 
679, 292 Mass. 96. 

Mich.—In re Edward J. Jeffries 
Homes Housing Project, City of De¬ 
troit, 11 N.W.2d 272, 306 Mich. 
638. 

Mo.—^Dickinson v. Abernathy Furni¬ 
ture Co„ 96 S.W.2d 1086, 281 Mo. 
App. 803. 

N.C.—James v. Atlantic & Bast Car¬ 
olina R. Co., 72 S.E.2d 682, 236 
N.C. 290. 

Ohio.—^Robinson v. Republic Steel 
Corp., App., 78 N.E.2d 381. 

Or.—Briggs v. John Yeon Co., 122 P. 

2d 444, 168 Or. 239. 

Pa.—Wagner v. Somerset County 
Memorial Park, 98 A.2d 440, 872 Pa. 
838. 

64 C.J. p 848 note 66 [a]. 

Veracity of witnesses 
Veracity of •witnesses is for the 
Jury. 

Ill.—O'Etera v. Central Illinois Light 
Co., 49 N.E.2d 274, 819 IU.App. 
836. 

Ky.—Silver Fleet Motor Express v. 
Wilson, 165 S.W.2d 48, 291 Ky. 609 
—Domestic Life & Accident Ins. 
Co. V. Smith, 82 S.W.2d 293, *259 
Ky. 158. 

Pa.—Webb v. Pennsylvania-Reading 
Seashore Lines, 60 A.2d 206, 865 
Pa. 468. 


Wis.—^Putman v. Deinhamer, 61 N.W. 

2d 319, 266 Wis. 307. 

64 C.J. p 348 note 55 £b]. 

80. lo'wa.—Graham v. Chicago & 
Northwestern Ry. Co., 119 N.W. 
708, 148 Iowa 604. 

81. U.S.—Scott V. TJ, S., C.C.A.Tenn., 
161 P.2d 1009. 

Ala.—White v. State ex rel. Hard- 
egree. 68 So.2d 599, 256 Ala. 18. 
Ark.—Adams v. Browning, 116 S.W. 

2d 868, 195 Ark. 1040. 

Conn.—O'Dea v. Amodeo, 170 A. 486, 
118 Conn. 58. 

Ga.—Ayers v. Young, 80 S.E.2d 801, 
210 Ga. 441. 

m.—Schneiderman v. Interstate 

Transit Lines, 72 N.E.2d 706, 831 
I11.APP. 148, affirmed 81 N.E.2d 861, 
401 Ill. 172—McNaghten v. North¬ 
western Mut. Life Ins. Co., 48 N. 
E.2d 200, 818 IlLApp. 390. 

La.—Hardie v. Allen, App., 60 So.2d 
74. 

Mo.—Wright V. Kansas City, 86 S.W. 
462, 187 Mo. 678—Carson v. Hiaglst, 
App., 143 S.W.2d 356. 

N.J.—Syle V. Freedley, 99 A.2d 641, 
27 N.J.Super. 461. 

Okl.—Mid-Continent Pipe Line Co. 
V. Price, 226 P.2d 176, 208 OkL 
626. 

Tenn.—McMahan v. Tucker, 216 S.W. 
2d 856, 81 Tenn.App. 429—^Poole 

V. First Nat Bank of Smyrna, 196 
S.W.2d 663, 29 Tenn.App. 327— 
Patillo V. Gambill, 124 S.W.2d 272, 
*22 Texm.App. 485—^Town of Dick¬ 
son V. Stephens, 96 S.W.2d 201, 
20 Tenn.App. 196—^McLean v. Mem¬ 
phis Union Station Co., 1 Tenn. 
Civ.APP. 467. 

Tex.—Jefferson Standard Life Ina 
Co. V. Curfman, Civ.App., 127 S.W. 
2d 567, error dismissed. 

64 C.J. p 852 note 57. 

Matter always for Jury 
Ark.—^Missouri Pac, R. Co. v. Sor¬ 
rells, 146 S.W.2d 704, 201 Ark. 
748—Moye v. Stobaugh, 186 S.W. 2d 
834, 199 Ark. 453. 

Md.—^Mayor and City Council of 
Havre de Grace v. Maxa, 9 A.2d 
236, 177 Md. 168. 

Mich.—^In re PaQuin’s Estate, 48 N. 

W. 2d 858, 828 Mich. 293. 

N.Y.—Holly v. Verrastro, 117 N.Y.S. 

2d 246, 280 App.Div. 1024. 

N.D.—^Burt V. Lake Region Flying 
Service, 64 N.W.2d 839, 78 N.D. 
928. 

Pa.—Bills V. Zitterbart 69 A.2d 78, 
863 Pa. 207—Jacobs v. McKelvey, 
197 A. 494, 130 Pa.Super. 417—^ei- 
er V. Brunner, 28 North.Co* 81. 
Tenn.—Anderson, v. StrlbUng, 16 
TennApp. 2^7. 

64 OJ. p 362. Jiote 67 W (1>. 
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th«r sole province,** or as it has sometimes been | stated in various other cases that the matter 


MBittar wiOiixL proTinoe of 

jury 

Go.—Georgia Southern & P. Ry. Oo. 
V. Ransom, g3 S.P. 6*25, 6 Ga.App. 
740. 

Puerto Rico.—Cerecedo v. GaJerdOn, 6 
Puerto Rico Fed. 622. 

S.O.—Oakman Service Station v. Peo¬ 
ple's Oil Co.. 178 S.B. 129, 174 S.C. 
617. 

64 C.J. p 862 note 67 [a] (2). 
Question primarily for jury 
Ill.—Jones V. Esenberg, 20 N.B.2d 
906, 299 HLApp. S61. 

Minn.—^LaOombe v. Minneapolis St. 
Ry. Cto., 61 N.W.2d 839, 236 Minn. 
86 . 

Pa.—Wilson v. Kallenbach, 2 A. 2d 
•727, 332 Pa. 253—^Baugh v. McCal- 
lum, 14 A.2d 364, 140 Pa.Super. 
276—Altland v. Greer. Com.Pl., 48 
LanaRev. 477. 

64 C.J. p 852 note 67 [a] (7). 
Betarxninatioii for jury alouo 
Ill.—^Howard v. Baltimore & O. C. 
T. R. Co., 63 N.E.2d 774, 327 lU. 
App. 83. 

Wyo.—Chandler v. Dugan, 261 P.2d 
680, 70 wyo. 439—Brown v, Wyo¬ 
ming Butane Gas Co., 206 P.2d 116, 
66 Wyo. 67. 

8S. tr.S.—Liberty Mut. Ins. Oo. v. 
Thompson, C.A.Tex., 171 P.2d 723 
—Norfolk & W. Ry. Co, v. McKen- 
aie, C.CJLK:y., 116 P.2d 632—Hol¬ 
ier y. London & Lancashire Indem¬ 
nity Co. of America, C.C.A.Ind., 
108 F.2d 622—^Blzig v. Oudwangen, 
C.O.A.Minn., 91 P.2d 434—Delaware 
& Hudson Co. v. Stankus, C.C.A. 
P€U, 81 P.2d 396. 

Ala—^Pidelity-Phenix Fire Ins. Co. of 
New York v. Murphy, 166 So. 604, 
231 Ala. 680, certiorari denied 67 
S.Ct. 19, 299 U.S. 667, 81 L.Bd. 
410. 

Ariz.—City of Tucson v. Apache Mo¬ 
tors, 246 P.2d 265, 74 Ariz. 98. 

Ark.—St. Louis S. F. Ry. Co. v. 
Perryman, 211 S.W,2d 647, 218 
Ark. 650—^Missouri Pac. R. Co. v. 
Yandell, 191 S.W.2d 692, 209 Ark. 
669—McCarroll Agency v. Protec¬ 
tory for Boys under Caro of Fran- 
cisan Bros, of Cincinnati, Ohio, 124 
S.W.2d 816, 197 Ark. 634—Missouri 
Pac. R. Co. V. Bteincock, 118 S.W. 
2d 489, 196 Ark. 414—Missouri Pa¬ 
cific Transp. Co. v. Sharp, 108 S.W. 
2d '579, 194 Ark. 406—Shibley v. 
White, 104 S,W.2d 461, 193 Ark. 
1048—National Life Sc Accident Ins. 
Co. V. Blanton, 97 S.W.2d 77, 192 
Ark. 1166—^Missouri Pac. R. Co. v. 
Westerfield, 92 S.W.2d 862, 192 
Ark. 668—Plunkett-Jarrell Grocer 
Co. V. Freeman, 92 S.W.2d 849, 192 
Ark. 380—^Metropolitan Life Ins. 
Co. V. White, 91 S.W.2d 1038, 192 
Ark. 881—Texas & Pac. Ry. Co. v. 
Stephens, 90 S.W.2d 978, 192 Ark. 
116—-May v. Sharp, 89 S.W.2d 786, 


191 Ark. 1142—Reserve Loan Life 
Ins. Co. V. Compton, 82 S.W.2d 637, 
190 Ark. 1039—Gibson Oil Co. v. 
Bush, 1 S.W.2d 88, 176 Ark. 944. 

Cal.—Langley v. Pacific Gas Sc Elec. 
Co.. ‘262 P.2d 846, 41 Cal.2d 655— 
WThitechat v. Guyette, 122 P.2d 47, 
19 Cal.2d 428—Albaugh v. Mt 
Shasta Power Corp., 73 P.2d 217, 
9 Cal.2d 751—Lindemann v. San 
Joaauin Cotton Oil Co., 55 P.2d 
870, 5 Cal.2d 480—Ferrell v. Mat- 
ranga, 207 P.2d 654, 92 Cal.App.2d 
*620—Dawson v. Boyd, 143 P.2d 378, 
61 Cal.App.2d 471. 

Ga.—Smith v. Aldridge, 15 S.E.2d 
430, 192 Ga. 876—Williams v. 

Barnes. 182 S.E. 897, 181 Gcu 514 
—Western & A. R. Co. v. Gardner, 
40 S.B.2d 672, 74 Ga.App. 699— 
A. A. A. Highway BXp. v. Hagler, 
84 S.E.2d 462, 72 Ga.App. 619— 
Brown V. O'Neal, 1 S.B.2d 601, 69 
Ga.App. 660. 

Idaho.—^Poulsen v. New Sweden Irr. 
Dist-, 174 P.2d 206, 67 Idaho 177. 

HI.—Schaefer v. Then, 63 N.E.2d 624, 
327 Ill.App. 206—^Miller v. Arllskas, 
58 N.E.2d 743, 324 Ill.App. 588— 
Bishop v. Nikolas, 51 N.E.2d 828, 
320 HI.App. 681—-Hellwlg v. Lome- 
lino, 33 N.B.2a 174, 809 IlLApp. 
369—Johnson v. Sandberg, 288 HI. 
App. 609. 

Ind.—^Lincoln Nat. Bank Sc Trust Co. 
of Fort Wayne v. Parker, 34 N.E.2d 
190, 110 Ind.App. 1, petition over¬ 
ruled 87 N.B.2d 5, 110 Ind.App. 1. 

Iowa.—Smith v. Darling Sc Co., 66 
N.W.2d 47—Stafford v. Gowing, 18 
N.W.2d 156, 286 Iowa 171—Echter- 
nacht V. Henry, 276 N.W. 576, 224 
Iowa 817. 

Ky.—Troxel v. Childers, 187 S.W.2d 
264, 299 Ky. 719. 

Mass.—^Lydon v. Boston Elevated 
Ry., 84 N.E.2d 642, 309 Mass. 205. 

Miss.—Caldwell v. Smith, 28 So. 2d 
657, 200 Miss. 711. 

Mo.—Hughes v. Aetna Ins. Co., 261 
S.W.2d 942—Steckdaub v. Sparks, 
231 S.W.2d 160—Nichols v. Bresna- 
han, 212 S.W.2d 570, 350 Mo. 1126 
—^Mlckel v. Thompson, 166 S.W. 2d 
721, 348 Mb. 991—Hicks v. Shana- 
barger, App., 236 S.W.2d 49—Cie- 
slinskl V. Clark, App., 223 S.W.2d 
139—State ex rel. Payne v. Wilson, 
App., 207 S.W.2d 786—Cardis v. 
Roessel, 186 S.W.2d 763, 288 Mo. 
App. 1234—Wiener v. Mutual Life 
Ins. Co. of New York, App., 170 S. 
W.2d 174, transferred, see 179 S. 
W.2d 89, 352 Mo. 673—Wright v. 
John Btencock Mut. Life Ins. Co. of 
Boston, Mass., App., 163 S.W.2d 747 
—^Rutledge v. Weisenbom, App., 
142 S.W.2d 884—Ozark Acceptance 
COrp. V. Yellow Truck & Coach Mfg. 
Co., App., 187 S.W.2d 966—Ward v. 
City of Portageville, App., 106 S.W. 
2d 497. 

Neb.—Shiers v. Cowgill, 59 N.W. 2d 
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407, 167 Neb. 265—Pranks v. Jir- 
don, 14 N.W.2d 372, 14'4 Neb. 693. 
Nev.—J. C. Penney Cb. v. Gravelle, 
165 P.2d 477, 62 Nev. 434. 

N.Y.—^Thomas v. City of New York, 
35 N.B.2d 617, 285 N.Y. 496—Fitz- 
gibbons Boiler Co. v. National City 
Bank of New York, 28 N.Y.S.2d 814, 
262 App.Div. 142, reversed on oth¬ 
er grounds 89 N.E.2d 879, 287 N.Y. 
826, motion denied 41 N.E.2d 169, 
287 N.Y. 843. 

N.C.—^Harris v. Turner, 102 S.E. 502, 
179 N.C. 822. 

Ohio.—^Dyer v. Hastings, 94 N.B.2d 
213, 87 Ohio App. 147. 

Okl.—Gawf V. Gawf, 240 P.2d 1095, 
206 Okl. 73—Hubbard Banking Co. 

V. Koetsch, 281 P. 207, 105 Okl. 
227. 

Pa.—O'Donnell v. Philadelphia Rec¬ 
ord Co., 61 A.2d 776, 356 Pa. 307, 
certiorari denied 68 S.Ct. 74, 332 
tr.S. 766, 92 L.Ed. 351— Levchik v. 
Shaffer, 19*4 A. 923, 827 Pa. 670— 
Stewart v. Pennsylvania State 
Camp of Patriotic Order Sons of 
America, 184 A. 476, 122 Pa.Super. 
30 —Solomon v. Goldstein, 182 A. 
772, 120 Pa.Super, 396 —^Aungst v. 
Alleman, Com.Pl., 48 Lanc.Rev. 200 
—Counts V. Metropolitan Life Ins. 
Co., Com.Pl., 6 Sch.Reg. 809. 
S.C.—Funderburk v. Sovereign Camp, 

W. O. W., 183 S.E. 462, 179 S.C. 80. 
S.D.—^Rowan v. Becker, 41 N.W. 2d 

836, 78 S.D. 273. 

Tex.—Western Union Tel. Co. v. Cok¬ 
er, Civ.App., 202 S.W.2d 710, re- 
I versed on other grounds 204 S.W. 
2d 977, 146 Tex. 190-^asey v. 
Jones, Civ.App., 189 S.W.2d 615, 
refused for want of merit—Owens 
V. Row. Civ.App., 178 S.W.2d 144 
—^Baton V. Husted, Civ.App., 163 
S.W.2d 489, affirmed 172 S.W.2d 
493, 141 Tex. 849—Clayton v. An- 
cell, Civ.App., 169 S.W.2d 962, af¬ 
firmed 168 S.W.2d 280, 140 Tex. 441 
—Commercial Standard Ins. Co. v. 
First State Bank of Vernon, Civ. 
App., 142 S.W.2d 621, error dis¬ 
missed—Century Indemnity Co. v. 
Carnes, Civ.App., 138 S.W.2d 555, 
error dismissed, judgment correct 
—JTohnson v. Durst, Civ.App., 115 
‘S.W.2d 1000, error dismissed— 

Southern Underwriters v. Girard, 
Civ.App., 107 S.W.2d 776—Central 
Surety Sc Ins. Corp. v. McGowan,. 
Civ.App., 93 S.W.2d 472, error dis¬ 
missed. 

Va.—Sheckler v. Anderson, 29 S.E.2d 
867, 182 Va. 701—City of Norfolk v. 
Hall, 9 S.E.2d 356, 175 Va. 545— 
Union Trust Corp. v. Fugate, 200- 
S.E. 524, 172 Va, 82—American Oil 
Co. V. Doyle, 188 S.E. 269, 166 Va. 
1—Parsons v. Parker, 170 S.E. 1,. 
160 Va. 810. 

Wash.—Heitfeld v. Benevolent and 
Protective Order of Keglers, 226 
P.2d 655, 86 Wash.2d 686, 18 A.L. 
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is within their exclusive province,83 under prop- [ tion of such matter is not a question for the trial 
er instructions, from the court the determina- 1 court.85 


B. 2d 983—Keller v. City of Seattle, 
94 P.2d 184, 200 Wash. 673. 

Wis.—Van Galder v. Snyder, 35 N.W. 

2d 187, 264 Wis. 120. 

^yo.—Branson v. Roelofsz, 70 P.2d 
689, 62 Wyo. 101. 

64 C.J. p 352 note 67 [a] (9). 

83. IT.S.—Noller v. London & Lan¬ 
cashire Indemnity Oo. of America, 

C. C.A.Ind., 103 F.2d 622—Craft v. 
Northern Pac. R. Co., C.C.Or., 62 
F. 736, affirmed 69 F. 124, 16 O.O.A. 
175. 

Ala.—Ross Neely Motor Exp. v. Rob¬ 
inson, 48 So.2d 252, 35 AIa.App. 431, 
certiorari denied 48 So.2d 254, 25*4 
Ala. 293—Oorsbie v. Poore, 198 So. 
268, 29 Ala.App. 487, certiorari de¬ 
nied 198 So. 272, 240 Ala. 207— 
Hosey v. Meadows, 194 So. 861, 29 
Ala.App. 244. 

Cal.—^In re GllTs Estate, 58 P.2d 
734, 14 Cal.App.2d 626—Cash v. 
Los Angeles Ry. Corporation, 45 
P.2d 280, 6 CalAj)p.2d 738—Phillips 
y. Hobbs-Parson Co., 227 P. 622, 67 
Cal.App. 199. 

Ga.—Georgia Power Co. v. Owen, 
60 S.E.2d 436, 207 Ga. 178—Thom¬ 
as V. Dumas, 60 S.E.2d 356, 207 Ga. 
161. 

Hawaii.—^Maki v. City and County of 
Honolulu, 33 Hawaii 167. 

Idaho.—^Anderson v. Ruberg, 160 P. 

2d 456, 66 Idaho 417. 

Ill.—^Kornazsewska y. West Chicago 
St R. Co., 7« IlLApp. 366. 

Ind.—^Lincoln Nat Bank & Trust Co. 
of Fort Wayne y. Parker, 34 N.E,2d 
190, 110 Ind.App. 1, petition oyer- 
ruled 37 N.E.2d 6, 110 Ind.App. 1. 
Ky.—^Irvin y. Madden, 134 S.W.2d 
942, 281 B:y. 7-<Jlty of Ludlow v. 
Albers, 69 S.W.2d 1051, 263 Ky. 
525. 

Minn.—Ryan v. Griffin, 62 N.W.2d 
504. 

Mo.—Anderson y. Kansas City Rys. 
Co., 283 S.W. 203, 290 Mo. 1—Rol- 
wing y. Grissom, App., 40 S^W.2d 
752. 

N.C.—Gainey v. Rockingham R. Co., 
68 S.E.2d 780, 235 N.C. 114—Betts 
y. Southern Ry., 55 S.E.2d 76, 230 
N.C. 609. 

Ohio.—^Boelter y. Mown, 101 N.E.2d 
390, 89 Ohio App. 92. 

Okl.—Cooke y. Townley, 265 P.2d 
1108. 

S.D.—Hopp y. Thompson, 38 N.W. 2d 
133, 72 S.D. 574. 

Tenn.—Loulsyllle & N. R. Co. y. 

Frakes, 11 Tenn.App. 593. 

Tex.—^Benoit y. Wilson, 239 S.W.2d 
792,150 Tex. 273—San Antonio Her¬ 
mann Sons Home Ass*n y. Harvey, 
Civ.App., 266 S.W.2d 906, error re¬ 
fused no reversible error—^Blassin- 
game y. Lone Star Gas Co., Civ. 
App., 236 S.W.2d 526—^Beckham v. 
Mayes, Civ.App., 229 S^W.2d 636 


—^Albers v. Saenger, Civ.App., 222 
S.W.2d 409, refused no reversible 
error—^Barrett v. Commercial 
Standard Ins. Co., Civ.App., 146 S. 
W.2d 315—General Exchange Ins. 
Corp. v. Toung, Civ.App., 143 S.W. 
2d 805—Texas Employers* Ins. 
Ass*n v. Pearson, Civ.App., 67 S.W. 
2d 630, error dismissed—Northern 
Texas Traction Co. v. Weed, Civ. 
App., 297 S.W. 534, reversed on 
other grounds. Com.App., 300 S.W. 
41—^Twichell v. Kllnke, Civ.App., 
272 S.W. 283. 

Wash.—Erickson v. Barnes, 107 P. 

2d 348, 6 Wash.2d 251. 

64 C. J. p 352 note 58. 

84. Ala.—Shine v. McCarter, 130 So. 

162, 24 AIa.App. 66. 

Cal.—Crawford v. Alio to, 233 P.2d 
148, 105 Cal.App.2d 45—Reynolds 
y. Struble, 18 P.2d 690, 128 Cal. 
App. 716. 

Fla.—Juhasz y. Barton, 1 So.2d 476, 
146 Fla. 484. 

Ga.—Stow y. BCargrave, 48 S.E.2d 
464, 203 Ga. 735. 

Mass.<—^Lockhart v. Ferguson, 137 
N.E. 35‘5, 243 Mass. 226. 

N.C.—Campbell y. Peoples Sav. Bank 
& Trust Co., 200 S.E. 392, 214 N. 
C. 680. 

Okl.—^EI Kourl y. Toma, 194 P.2d 
872, 200 Okl. 354. 

Tex,—Texas & N. O. R. Co. y. War¬ 
den, Civ.App., 107 S.W.2d 461, er¬ 
ror dismissed. 

64 C. J. p 353 note 59. 
iBStmotloiui merely advisory 

The Jury is the Judge of credibil¬ 
ity of witnesses and any instruction 
thereon is merely advisory.—^Norfolk 
& W. Ry. Co. y. McKenzie, C.C.A.Ky., 
116 F.2d 632. 

85. U.S.—Renault y. L. N. Renault 
& Sons, C.A.Pa., 188 P.2d 317- 
Traders & General Ins. Co. y. Pow¬ 
ell, C,A.Ark., 177 F.2d 660—Slero- 
clnski V. B. I. Du Pont De Nemours 
& Co., C.C.A.Pa., 118 P.2d 631— 
Pieczonka y. Pullman Co., C.C.A. 
N.T., 89 F.2d 353—^Lake County, for 
Use and Benefit of Baxley, v. Mas¬ 
sachusetts Bonding & Insurance 
Co., C.C.A.FUU, 75 F.2d 6—Reid y. 
Mainland Casualty Co., C.C.A.Tex., 
63 F.2d 10. 

Ark.—Arkansas-Louisiana Gas Co. v. 
Campbell, 156 S.W.2d 255, 203 Ark. 
307—Carson y. Dlerks Lumber & 
Coal Co., 117 S.W.2d 39, 196 Ark. 

163. 

Cal.—Knecht v. lA>mbardo, 91 P.2d 
917, 33 Cal.App.2d 447—^Thomsen v. 
Burgeson, 79 P.2d 136, 26 CaLApp. 
2d 235—Collins y. Nelson, 61 P.2d 
479, 16 CalJVpp.2d 635—Coats y. 
General Motors Corporation, 39 P. 
2d 838, 3 CaLApp.2d 340. 

Conn.—^Rappaport y. Rosen Film De¬ 
livery System, 18 A.2d 362, 127 
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Conn. 524—0*Dea v. Amodeo, 170 
A. 486, 118 Conn. 58. 

D.C.—Old Dominion Stages v. Connor, 
90 F.2d 403, 67 App.D.C. 158. 

Ga.—Hawthorne v. Pope, 180 S.E. 

920, 51 Ga.App. 498. 

HL—Van Duzor v. Allen, 90 Ill. 499 
—Janjanin y. Indiana Harbor Belt 

R. Co., 99 N.B.2d 678, 343 IlLApp. 
491. 

Ind.—^Lincoln Nat. Bank & Trust Co. 
of Fort Wayne v. Parker, 34 N.E. 
2d 190, 110 Ind.App. 1, petition 
overruled 37 N.E.2d 5, 110 Ind.App. 
1 . 

Iowa.—^Thompson v. Butler, 274 N. 

W. no, 223 Iowa 1085. 

Kan.—^First Nat. Bank v. Strawn, 
67 P.2d 589, 145 Kan. 934. 

Ky.—^Brumley v. Mary Gail Coal Co., 
246 S.W.2d 148—Meriweather*s 

Adm*x V. Pidcerlng, 116 S.W.2d 
670, 273 Ky. 367. 

Me.—^Lyschlck v. Wozneak, 100 A.2d 
424—^Parker v. Knox, 87 A.2d 663, 
147 Me. 396—Witham v. Qulgg, 77 
A.2d 595, 146 Me. 98—Wyman y. 
Shibley, 72 A.2d 450, 145 Me. 391. 
Md.—^Baltimore Transit Co. v. State 
for Use of Castranda, 71 A.2d 442, 
194 Md. 421. 

Mass.—^Murnane y. MacDonald, 2 N. 

E.2d 194, 294 Mass. 372. 

Mich.—Gutierrez y. Michigan Consol. 
Gas Co., 52 N.W.2d 208, 332 Mich. 
637—^Davis y. Belmont Creamery 
Co., 274 N.W. 749, 281 Mich. 166. 
Minn.—Van Tassel y. Patterson, 50 
N.W.2d 113, 235 Minn. 152. 

Mo.—Cason y. Kansas City Terminal 
Ry. Co., 128 S.W.2d 133—Aly y. 
Terminal R. Ass*n of St Louis, 119 

S. W.2d 363, 342 Mo. 1116, certio¬ 
rari denied Terminal R. Ass*n of St 
Louis V. Aly, 59 S.Ct 251, 305 U. 
S. 655, 83 L.Ed. 424—Foster y. 
Kum, 163 S.W.2d 133, 236 Mo.App. 
1149—Owens* Estate y. Owens. 
App., 107 S.W.2d 150—^In re Bear¬ 
den, App., 86 S.W.2d 585. 

Neb.—Armer y. Omaha & Council 
Bluffs St Ry. Co., 44 N.W.2d 640, 
T63 Neb. 362—Stoffel v, Metcalfe 
Const. Oo., 17 N.W.2d 8, 145 Neb. 
450—Langdon v. Loup River Public 
Power Dist, 13 N.W.2d 168, 144 
Neb. 325. 

N.H.—Dickinson y. Lovell, 35 N.H. 9. 
N.J.—Erwin v. Hudson County, 57 
A.2d 212, 136 N.J.Law 560. 

N.T.—Velhelmann y. Manufacturers 
Safe Deposit Co., 104 N.E.2d 888, 
303 N.Y. 526—Sadowski y. Long Is¬ 
land R. Co., 55 N.E.2d 497, 292 N. 
Y. 448—Gallery y. Lyons, 53 N.E. 
2d 376, 292 N.Y. 15. 

N.C.—Carter v. Thurston Mbtor 
Lines, 41 S.B.2d 586, 227 N.C. 193— 
Manheim y. Blue Bird Taxi Corp., 
200 S.E. 382, 214 N.C. 689—Cole y. 
Koonce, 198 S.E. 637, 214 N.C. 188. 
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It is for the jury to determine whether all the 
testimony of a party who has testified falsely to a 
material question is false,^6 whether the testimony 
of a witness is rendered suspicious by any of the 
facts proved^*^ or by his demeanor on the stand,*^ 
or whether the witness is mistaken or knowingly 
testifies falsely.89 Even where the jury do not 
think that a witness intended to speak falsely, they 


may reject his testimony where they are satisfied 
that he was mistaken, owing to interest, bias, a 
defective memory, or for any other reason spring¬ 
ing from the evidence.®^! 

The jury should not, however, reject or disregard 
the testimony of a witness arbitrarily.^! The jury 
are not required to believe everything said by any 
witness they may accept that which they be- 


Ohlo.^Dyer v. Hastings, 94 N.E.2d 
213, 87 Ohio App. 147—Winkler v. 
City of Columbus, App., 71 N.E.2d 
729, reversed on other grrounds 77 
N.E.2d 461, 149 Ohio St. 89—Beck 
V. Wuerdeman, App., 62 N’.B.2d 616. 
Okl.—Mid-Continent Pipe Line Co. v. 
Price, 226 P.2d 176, 203 Okl. 626— 
Sooner Distrlbutingr Co. v. Langr- 
ley, 80 P.2d 690. 183 Okl. 236— 
National Life & Accident Ins. Co. 
V. Boberson, 68 P.2d 796, 180 Okl. 
266—Seldenba<di*a v. Beacon Pub. 
Co., 62 P.2d 682, 178 Okl. 238— 
Allis Chalmers Co. v. Lamb, 49 P. 
2d 1071, 174 Okl. 118. 

Or.—^McCall V. Inter Harbor Nav. 

Co., 59 P.2d 697, 164 Or. 252. 

Pa.—Brownsville Lodge No. 857, e:. 
P., V. Great American Indem. Co., 
194 A. 529, 128 Pa.Super. 553— 
EClenovich v. Prudential Ins. Co., 
Oom.Pl., 32 Lnz.Leg.Reg. 26—Belf- 
snyder v. Eberly, Com.Pl., 63 York 
Leg.Ree. 60. 

ILL—Kennedy v. New England Bar 
kery, 95 A.2d 464—Kane v. Bur- 
rUlville Racing Ass’n, 64 A.2d 401, 
78 R.I. 264—Quinlan v. Bresllxi, 200 
A. 989. 61 ILL 827—Chisholm v. 
S. S. Kresge Co., 182 A. 4. 55 R.L 
422—^United Electric Rys. Co. v. 
Pennsylvania Petroleum Products 
Co., 178 A. 861, 66 R.I. 164. 

Tenn.—^Morgan v. Tennessee CenL 
Ry. Co., 216 S.W.2d 82, 31 Tenn. 
App. 409—Poole V. First NaL Bank 
of Smyrna, 196 S.W.2d 663, 29 
Tenn,App. 327—^Patillo v. Gambill, 
124 S.W.2d 272, 22 Tenn.App. 486 
—RIce-Stix Dry Goods Co. v. Self, 
101 S.W.2d 182, 20 Tenn.App. 498 
—National Life & Accident Ins. Co. 

V. American Trust Co., 68 &W.2d 
971, 17 Temi.App. 516. 

Tex.—^Benoit v. Wilson, 289 S.W,2d 
792, 150 Tex. 278—General Ex¬ 
change Ins. Oorp. V. Young, Civ. 
App., 143 S.W.2d 806. 

Wash.—Allen v. Blyth, 23 P.2d 667, 
173 Wash. 409. 

W.Va.—^Philllppi V. Farmers* MuL 
Telephone Co., 168 8.E. 762, 113 

W. Va. 470. 

Wyo.—Worth v. Worth, 49 P.2d 649, 
48 Wyo. 441, 103 A.L.IL 107. 

64 C.J. p 8'58 note 60. 

Jury and trial court 
The credibility of witnesses and 
the weight to be given to their tes¬ 
timony are for the jury and trial 
court. 


Kan.—^Fotopoulos v. Gkus Service Co., 
96 P.2d 666, 150 Kan. 738. 

Minn.—^Pellowski v. Pellowskl, 266 
N.W. 440, 196 Minn. 672. 

86. Mass.—^Root V. Boston EL R. 
Co., 67 N.E. 365, 183 Mass. 418. 

64 ax p 863 note 61. 

87. Ind.—Van Vacter v. McKllUp, 7 
Blackf. 678. 

88. Ky.—Campbell v. Mobile A Ohio 

R. Co.. 171 S.W. 1002, 162 Ky. 58. 
64 C.X p 358 note 63. 

89. m.—Carey v. Henderson, 61 HI. 
878. 

sa N.Y.—Gordon V. Ashley, 191 N. 
Y. 18$, 83 N.E. 686. 

91. U.S.—Chesapeake A O. Ry. Co. 
V. Martin, Va., 61 S.CL 463, 2$3 U. 

S. 209, 75 L.Ed. 983—Boggs A 
Buhl V. Commissioner of Internal 
Revenue, C.CA-, 34 F.2d 859. 

Ala.—O’Neill V. City of Birmingham, 
130 So. 87, 221 Ala. 680—Edmonds 
V. Schreiber, 111 So. 755, 22 Ala. 
App. 24. 

Ark.—Missouri Pac. R. Co. v. Han¬ 
cock, 118 S.W.2d 489, 196 Ark. 414 
—SL Louis-San Francisco Ry. Co. 

V. Giant, 46 S.W.2d 640, 186 Ark. 
222—St. Louis-San Francisco Ry. 
Co. V. Cole, 27 S.W.2d 992, 181 Ark, 
780—Fleming v. Little Rock Cham¬ 
ber of Commerce, 206 S.W. 895, 
137 Ark. 616. 

m.—^Robinson v. Magarity, 28 IlL 
423—^Robertson v. Dodge, 28 IlL 
161, 81 Am.D. 267. 

Iowa.—Schraeder v. Sears, 186 N.W. 
110, 192 Iowa 604. 

Kan.—State v. Woods, 170 P. 986, 
102 Kan. 499, L.ILA.1918C 889. 

La.—Wilcox V. B. Olinde A Sons Co., 
App., 182 So. 149—Nelms v. Loui¬ 
siana Ry. A Nav. Co., 8 LaApp. 
428. 

Mass.—Shipp V. Boston & M. R. R., 
186 N.E. 663, 283 Mass. 266. 

Minn.—OBQare v. Peterson, 200 N.W. 
817, 161 Minn. 16. 

Mo.—Carson v. Haglst, App., 143 S. 

W. 2d 366. 

MonL—^Harwood v. Scott, 211 P. 816, 
65 Mont. 621—Casey v. Northern 
Pao. Ry. Co.. 198 P. 141, 60 Mont. 
66 . 

N.X—Ravltz V. Chirelsteln, 49 A.2d 
485, 136 N.XLaw 5. 

N.M.—^Medler v. Henry, 101 P.2d 398, 
44 N.M. 275. 

N.Y,—Blwood V, Western Union Tel. 
Co., 45 N.Y. 649. 6 AmR. 140— 
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Seibert v. Erie R. Co., 49 Barbw 
583—^Bluesteln v. New York Rys. 
Co., 175 N.Y.S. 740. 

Okl.—Hubbard Banking Co. v. 

Koetsch, 281 P. 207, 105 Okl. 227. 
S.D.—Drew v. Watertown Ins, Co., 
61 N.W. 84, 6 S.D. 336. 

Tenn.—Silver Fleet Motor Express v. 
Bilbrey. 120 S.W.2d 997, 22 Tenn. 
App. 244. 

Tex.—Stanley v. Lleb, Civ.App., 243 
S.W.2d 227—JoHre v. Mynatt, Civ. 
App., 206 S.W. 951—Dallas Ry. & 
Terminal Co. v. Glenn, Clv.App., 
144 S.W.2d 961, error dismissed. 
Judgment correct—^Traders A Gen¬ 
eral Ins. Co. V. Keahey, Civ.App., 
119 S.W.2d 618, error dismissed— 
Andrade v. Southern Pine Lumber 
Co., Civ App., 94 S.W.2d 583, re¬ 
versed on other grounds Southern 
Pine Lumber Co. v. Andrade, 124 
S.W.2d 334, 132 Tex. 372—Stevens 
v. Hunt, ‘Civ.App., 39 S.W.2d 124— 
Williams Sign Co. v. Rodgers, Civ. 
App., 24 S.W.2d 478—Hines v. 
Roan, Civ.App., 230 S.W, 1070. 
Utah.—^Karren v, Bair, 225 P. 1094, 
63 Utah 344. 

Wis.—Fehrman v. Blssell Lumber 
Co.. 204 N.W. 582, 188 Wis. 82. re¬ 
hearing denied 206 N.W. 905, 188 
Wis. 82, and error dismissed Bls¬ 
sell Lumber Co. v. Fehrman, 47 S. 
CL 689, 274 U.S. 720, 71 L.Bd. 1324. 
64 ax p 853 note 66, 

92. Ark.—Oyler v. Semple, 260 S.W. 
744, 163 Ark. 620—Kansas City 
Southern Ry. Co. v. Dickerson, 165 
S.W. 272. 961, 112 Ark. 607. 

Cal.—Whitechat v. Guyette, 122 P.2<1 
47, 19 Cal.2d 428—^Llndemann v. 
San JoaoLUln Cotton Oil Co., 55 P, 
2d 870, 5 Cal.2d 480—Spolter v. 
Four-Wheel Brake Service Co., 222 
P.2d 307, 99 Cal.App.2d 690. 

Mich.—^In re Paquin’s Estate, 48 N. 

W.2d 868, 828 Mich. 298. 

Mo.—Kick V. Franklin, 187 S.W.2d 
512, 345 Mo. 762—^Fllnt v. Loew’s 
SL Louis Realty & Amusement 
Corporation, 126 S.W.2d 193, 844 
Mo. 310—Jones v. Chicago, R, L 
A P. Ry. Co., 108 S.W.2d 94, 341 
Mo. 640—Gk>uld V. Chicago, B. A 
a R. Co., 290 S.W. 186, 815 Mo. 
718—McCormick V. Lowe A Camp¬ 
bell Athletic Goods Co., 144 S.W.2d 
866, 286 MoApp. 612—Grotjan v. 
Thompson, App., 140 S.W.2d 706— 
Robisop V. Chicago Great Western 
I R. Co., App., 66 S.W.2d 180—Car- 
I penter v. City of VersalUes, App., 
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lieve to be true and reject that which they believe 
to be untrue,®* and may draw reasonable inferences 
from the evidence before them as to the truthfulness 
of any particular witness.®^ So it is a question for 
the jury to determine whether a witness is or is not 


corroborated by facts and circumstances.®* 

Witnesses unfamiliar with language. The rule 
under consideration is applicable to the determina¬ 
tion of the credibility of a foreign witness incapable 
of exactly expressly himself in English®* or to a 


65 S.W.2d 967—Weddle v. St Jo-| 
seph Hy., Light Heat & Power | 
Co., App., 47 S.W.2d 1098, opinion 
quashed on other grounds 52 S.W. 
2d 864, 381 Mo. 1—Atchison v. 
Missouri Pac. R. Co., App., 46 S.W. 
2d 280, certiorari quashed State ex 
rel. Missouri Pac. R. Co. v. Trim¬ 
ble, 59 S.W.2d 622, 832 Mo. 962— 
Garflnkel v. B. Nugent & Bro. Dry 
Goods Co., App., 25 S.W.2d 122— 
Reed V. Blue Jay Coal & Mining 
Co., App., 287 S.W. 852. 

N.H.—Hebert v. Boston & M. R. R., 
8 A.2d 744, 90 N.H. 324. 

N.C. —"SsjcTia V. Turner, 102 S.E. 502, 
179 N.a 822. 

Okl.—Wray v. Perris, 108 P.2d 942, 
187 Okl. 428, 128 A.L.R. 1079. 

Or.—Crawford v. Cobbs St Mitchell 
Co., 257 P. 16, 121 Or. 628. 

Tex.—Schaff v. Ridlehuber, Civ.App., 
261 S.W. 523, certiorari denied 45 
S.Ct 194, 266 U.S. 629, 69 L.Bd. 
477. 

93. U.S.—Chesapeake & O. Ry. Co. 
V. Martin, Va.. 51 S.Ct 458, 283 
U.S. 209, 75 L.Ed. 983—Cincinnati, 
N. O. & T. P. R Co. v. Rlmmer, 
C.C.A.Tenn., 87 P.2d 668. 

Ala.—^Donaldson v. Fuqua, 169 So. 
223, 232 Ala. 604—O’NeiU v. City 
of Birmingham, 130 So. 87, 221 
Ala. 580—Blankenship v. Van 
Hooser, 130 So. 63, 221 Al<u 542— 
Southern Ry. Co. v. G^tt 98 So. 
192, 210 Ala. 383. 

Ark.—^Missouri Pac. R. Co. v. Etan- 
cock, 118 S.W.2d 489, 195 Ark. 414 
—^Reserve Loan Life Ins. Co. v. 
Compton, 82 S.W.2d 587, 190 Ark. 
1039—^Zorub v. Missouri Pac, R. 
Co., 81 S.W.2d 421, 182 Ark. 232— 
Murphy v. Clayton, 15 S.W.2d 391, 
179 Ark. 225—Gibson Oil Co. v. 
Bush, 1 S.W.2d 88, 175 Ark. 944. 

Cal.—Whitechat v. Guyette, 122 P,2d 
47, 19 Cal.2d 428—^Lindemann v. 
San Joaquin Cotton Oil Co., 55 P.2d 
870, 5 Cal.2d 480—Spolter v. Four- 
Wheel Brake Service Co., 222 P.2d 
307, 99 Cal.App.2d 690. 

Del.—^Freiberg Lumber Co. v. Rosa¬ 
lie Mahoney S. S. Corporation, 111 
A. 279, 1 W.W.Harr. 44—State v. 
Stidham, 110 A. 680, 1 W.W.Harr. 
8—Ponder v. Maryland D. & V. 
Ry. Co., 94 A. 514, 5 Boyce 428— 
Carroll v. Cohen, 91 A. 1001, 5 
Boyce 233—Joseph v. Johnson, 82 
A. 30, 28 Del. 468—Rogers v. Rog¬ 
ers, 66 A. 374, 22 Del. 267. 

Qa.—Bberhardt v. Bennett 187 S.B. 
64, 163 Ga. 796—Sapplngtou v. 
Belt 42 S.E. 233, 115 Ga. 856— 
Lawhon v. Henshaw, 11 S.E.2d 846, 
68 GaAjDp. 588—^Brown v. O'Neal, 


1 S.E.2d 601, 59 Ga.App. 560— 
Collins & G. R. Co, v. Beasley, 186 
S.E. 167, 36 Ga.App. 241—^Reaves 
v. Columbus Electric & Power Co., 
122 S.E. 824, 82 Ga.App. 140. 

Ky. —^Huber & Huber Motor Express 

V. Martin's Adm'r, 96 S.W.2d 595, 
265 Ey. 228. 

Md.—^Monumental Printing Co. v. Ed- 
ell, 164 A. 171, 168 Md. 551. 

Mass.—Carlen v. Gaw, 198 N.E. 606, 
292 Mass. 398—^Limoges v. Limog¬ 
es, 191 NH. 639, 287 Mass. 260— 
Jackson & Co. v. Great American 
Indemnity Co., 185 N.E. 359, 282 
Mass. 337—Cosman v. Donovan, 
184 N.E. 664, 282 Mass. 224—Mar- 
quandt v. Young Women's Chris¬ 
tian Ass'n, 184 N.E. 287, 282 Mass. 
28—Gulnan v. Famous Players- 
Lasky Corporation, 167 N.E. 235, 
267 Mass. 501—Warner v. Fuller, 
189 N.E. 811, 245 Mass. 520—Bar¬ 
ney V. Magenis, 185 N.E. 142, 241 
Mass. 268—Anderson v. Middle- 
brook, 89 N.E. 157, 202 Mass. 506. 

Mich.—^tn re Paquln's Estate, 43 N. 

W. 2d 858, 328 Mich. 293. 

Miss.—^Harper v. Wilson, 140 So. 
693, 163 Miss. 199. 

Mo.—Kick V. FrankUn, 187 S.W.2d 
512, 845 Mo. 752—Flint v. Loew's 
St Louis Realty & Amusement 
Corporation, 126 S.W.2d 198, 844 
Mo. 810—Clones v. Chicago, R. L 
& P. Ry. Co., 108 S.W.2d 94, 841 
Mo. 640—Johnson v. Chicago & E. 
L Ry. Co., 64 S.W.2d 674, 384 Mo. 
22—Gould V. Chicago, B. & Q. R. 
Co., 290 S.W. 135, 815 Mo. 718— 
McCormick v. Lowe St Campbell 
Athletic Goods Co., 144 S.W.2d 866, 
235 Mo.App. 612—^Thaxp v. Thomp¬ 
son, App., 139 S.W.2d 1116—^Brown 
V. Alton R. Co., App., 182 S.W.2d 
718, record quashed on other 
grounds State ex rel. Alton R. Co. 
V. Shain, 148 S.W.2d 238, 346 Mo. 
681—^Boyer v. Baldwin, App,, 106 
S.W.2d 21, opinion quashed on oth¬ 
er grounds State ex reL Baldwin 
V. Shain, Sup., 125 S.W.2d 41— 
Hayes v. S. S. Kresge Co., App,, 
100 S.W.2d 825—Hickman v. St 
Louis Dairy Co., 90 S.W.2d 177, 232 
MoJlpp. 117—^Hinds V. Chicago, B. 
& Q. R. Co., App., 85 S.W.2d 165— 
Cox V. Frank L. Schaab Stove Sc 
Furniture Co., App., 88 S.W.2d 211 
—^Epstein V. Kansan City Public 
Service Ca, App., 78 S.W.2d 534 
—^Robison v. Chicago Great West¬ 
ern R. Co., App., 66 S.W.2d 180— 
Carpenter v. City of Versailles, 
App., 66 S.W.2d 967—Cervillo v. 
Manhattan Oil Co., 49 S.W.2d 183, 
226 MoApp. 1090—Weddle v. St 
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Joseph Ry., Light Heat St Power 
Co., App., 47 S.W.2d 1098, opinion 
quashed on other grounds 52 S.W. 
2d 864, 831 Mo. 1—Atchison v. 
Missouri Pac. R. Co., App., 46 S. 
W.2d 230, certiorari quashed State 
ex rel. Missouri Pac. R. Co. v. 
Trimble, 59 S.W.2d 622, 882 Mo. 
962—Garflnkel v. B. Nugent St Bro. 
Dry Goods Co., App., 25 S.W.2d 122 
—Zlotnikoff V. Wells, 295 S.W. 129, 
220 Mo.App. 869—^Dickinson v. Dav¬ 
is, App., 284 S.W. 815. 

Mont—Wallace v. Wallace, 279 P. 

374, 85 Mont 492, 66 A.L.R. 587. 
N.H.—Hebert v. Boston & M. R. R, 
8 A.2d 744, 90 N.H. 824—Lapolice 
V. Austin, 167 A. 73, 86 N.H. 244. 
N.T.—Burd V. Bleischer, 203 N.T.8. 

754, 208 App.Dlv. 499. 

N.C.—^Harris v. Turner, 102 S.E. 502, 
179 N.C. 322. 

Ohio.—^American Ry. Express Co. v. 
Bender, 152 N.E. 197, 20 Ohio App. 
436. 

Okl.—Wray v. Ferris, 103 P.2d 942, 
187 Okl. 428, 128 A.L.R 1079. 

Or.—Crawford v. Cobbs St Mitchell 
Co.. 267 P. 16, 121 Or. 628—Cor- 
nely v. Campbell, 186 P. 563, 95 
Or. 845, rehearing denied 187 P. 
1103, 95 Or. 345. 

Tex.—Austin Fire Ins. Co. v. Adams- 
Chllders Co., Com.App., 246 S.W. 
866—^Young v. Bain, Com.App., 245 
S.W. 65—South Texas Coaches v. 
Woodard, CivApp., 123 S.W.2d 395 
—Williams V, National Bank of 
Commerce, Civ. App., 62 S.W.2d 
1108, reversed on other grounds 
National Bank of Commerce v, 
Williams, 84 S.W.2d 691, 125 Tex. 
619—General Motors Acceptance 
Corporation v. Killingsworth, Civ. 
App., 54 S.W.2d 266, error dismiss¬ 
ed. 

Wash.—^Moen v. Chestnut 113 P.2d 
1030, 9 Wash.2d 98—Settles v. 
Johnson, 298 P. 690, 162 Wash. 
466. 

Wls.—Smith V. Koch, 20 N.W.2d 566, 
247 Wls. 661. 

Wyo.—^Merback v. Blanchard, 105 P. 
2d 272, 66 Wyo. 152, rehearing de¬ 
nied 109 P.2d 49, 56 Wyo. 286. 

64 C.J. p 358 note 68. 

94. Wash.—^Borland v. Paciflc Meat 
& Packing Co., 279 P. 94, 158 
Wash. 14. 

95. m.—Evergreen Park v. Bailey, 
107 I11.APP. 420. 

N.Y,—Haggerty v. New York City R 
Co., 90 N.Y.S. 336. 

96. Mo.—Jetter v, St Joseph Ter¬ 
minal Ry. Co., App., 198 S.W. 956. 

64 C.J. p 354 note 72. 
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witness who does not understand or speak English, observed from the document or paper is one to be 
testifying through an interpreter.^'^ determined by the jury.^ 

Infants and persons of unsound mind. The rule b. XJncontradicted Testimony 
making the credibility of witnesses a question for ^ general rule, where the testimony of witnesses 

the jury has been applied where the witness is a in behalf of the party having the burden of proof as to 
person of immature years** or of unsound mind 9* ? '• uncontradicted, their credibility I. nevertheless 

if found by the court to be a competent witness.^ 

Where the testimony of witnesses in behalf of 
Refreshed recollection. Where a witness has been the party having the burden of proof as to a fact 
permitted to refresh his recollection as to a given is uncontradicted, it is nevertheless for the jury to 
fact from a document or paper, the question of determine whether it is to be believed^ where the 
whether he then testifies to the fact from his inde- party on whom the burden rests depends on oral 
pendent recollection or simply from what he has testimony.^ In some jurisdictions, however, it has 


07- S.D.—Werre v. Northwest 

Thresher Co.. 131 N.W. 721. 27 S. 
D. 486. 

98. N.H.—^Lapolice v. Austin, 167 A. 
73. 86 N.H. 244. 

64 C.jr. p 364 note 74. 

99. TJ.S.—Wright v. Southern Ex¬ 
press Co., C.C.Tenn., 80 F. 85. 

Conn.—^Lee v. Horrigan, 98 A.2d 909, 
140 Conn. 232—^Holcomb v. Hol¬ 
comb. 28 Conn. 177. 

Ky.—Covington v. O’lifeara, 119 S.W. 
187. 133 Ky. 762. 

Minn.—^Rasmussen v. George Benz 
& Sons. 210 N.W. 76, 168 Minn. 
319, rehearing denied 212 N.W. 20, 
168 Minn. 319. 

OkL—^Missourl-Kansas-Texas R. Co. 
V. Embrey, 33 P.2d 481, 168 OkL 
483, certiorari denied 66 S.Ot. 119, 
293 U.S. 603, 79 L.Ed. 696. 

Va.—Coleman v. Com., 26 Gratt. 866, 
66 Va. 866, 18 Am.R. 711. 

1. U.S.—Wright V. Southern Ex¬ 
press Co., C.C.Tenn., 80 F. 86. 

Ala.—Worthington v. Mencer, 11 So. 

72, 96 Ala. 310, 17 L.R.A. 407. 

Conn.—^Holcomb v. Holcomb, 28 
Conn. 177. 

Ky.—Covington v. O’Meara, 119 S.W. 
762, 133 Ky. 762. 

OkL—^Missouri-Kansas-Texas R. Co. 
V. Embrey, 33 P.2d 481, 168 OkL. 
433, certiorari denied 66 S.Ct. 119, 
298 U.S. 608, 79 L..Ed. 696. 

S. Ala.—Wise, Boles & Bowdoln v. 
Fuller, 66 So. 827. 11 ALla.App. 427. 

3. U.S.—Sartor v. Arkansas Natural 
Gas Corp., Iia., 64 S.Ct. 724, 321 
U.S. 620, 88 KEd. 967, rehearing 
denied 64 S.Ct. 941, 822 U.S. 767, 
88 li.Ed. 1593—Nielsen v. Richman, 
aCJLS.D., 114 F.2d 343, certiorari 
denied Richman v. Nielsen, 61 S.Ct. 
172, 811 U.S. 706, 86 L..Bd. 458— 
Clay County Cotton Co. v. Home 
Life Ins. Co. of New york, CGA. 
Ark., 113 F.2d 866—Walkup v. 
Bardsley, C.C.A.Mlnn., Ill F.2d 789 
—^Egan Chevrolet Co. v. Bruner, 
CC.A.Minn., 102 F.2d 373, 122 A.L. 
R. 987—Craft v. Northern Pac. R. 
Co., O.C.Or.. 62 F. 736, afELrmed 69 
F. 124, 16 C.C.A. 176. 


Ark.—^Morgan v. Norful, 262 S.W.2d 
139. 

Cal.—^Langley v. Pacific Gas & Elec. 
Co., 262 P.2d 846, 41 Cal.2d 666. 

Kan.—State v. Woods, 170 P. 986, 
102 Kan. 499, L.RJL1918C 889. 

Ky.—^Hendricks v. Johnson, 180 S.W. 
2d 868, 297 Ky. 643—Purcell v. 
Michigan Fire & Marine Ins. Co. of 
Detroit, 173 S.W.2d 134, 295 Ky. 
232. 

Mich.—^Buttermore v. Faleris, 8 N.W. 
2d 72, 804 Mich. 294. 

Mo.—^Hughes v. Aetna Ins. Co., 261 
S.W.2d 942—Steckdaub v. Sparks, 
231 S.W.2d 160—Nichols v. Bres- 
nahan, 212 S.W.2d 670, 360 Mo. 
1126—^Endler v. State Bank & 
Trust Co. of Wellston, 180 S.W.2d 
696, 352 Mo. 961—^Baker v. Swear- 
engin. 174 S.W.2d 823, 851 Mo. 
1027—State ex rel. Dyer v. Blair, 
178 S.W.2d 1020, 352 Mo. 684, con¬ 
formed to App., 188 S.W.2d 768— 
Laughlin v. Boatmen’s Nat. Bank 
of St. Louis, 163 S.W.2d 761— 
State ex rel. Strohfeld v. Cox, 80 
S.W.2d 462, 825 Mo. 901—M. F. A. 
Mut. Ins. Co. V. Quinn, App., 269 
S.W.2d 854—Cieslinski v. Clark, 
App., 223 S.W.2d 139—Wiener v. 
Mutual Life Ins. Co. of New York, 
App., 170 S.W.2d 174, transferred, 
see, 179 S.W.2d 39, 852 Mo. 673— 
Rutledge V. Weisenbom, App., 142 
S.W.2d 884—Clegg v. John Han¬ 
cock Mut Life Ins. Co. of Boston, 
Mass., App., 141 S.W.2d 143—^lack- 
son V. Security Ben. Ass’n, 189 S. 
W.2d 1014, 235 MoAipp. 368—Smith 
V. Metropolitan Life Ins. Co., App., 
107 S.W.2d 808. 

Neb.—^Murphey v. Virgin, 66 N.W. 
662, 47 Neb. 692. 

N.J.—Ravitz V. Chirelsteln, 49 A.2d 
486, 135 N.J.Law 6. 

N.Y.—Koehler v. Adler, 78 N.T. 287, 
91 N.T. 657—In re Cunningham’s 
Will, 61 N.Y.S.2d 648. 

N.D.—^Burt V. Lake Region Flying 
Service, 54 N.W.2d 339, 78 N.D. 928 
—Janssen v. Kohler, 299 N.W. 900, 
71 N.D. 247. 

Pa.—Woldow V. Dover, 97 A.2d 777, 
874 Pa. 870—Small v. Penowa Coal 
Sales Co., 86 A.2d .660, 170 Pa. 
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Super. 812—^Fabel v. Hazlett 43 A. 
2d 873, 167 Pa.Super. 416—Albert 
H Greenfield & Co. v. Ruberg, 36 
A.2d 784, 164 Pa.Super. 121—Thom¬ 
as V. Metropolitan Life Ins. Co., 
200 A. 210, 131 Pa.Super. 688— 
Beyer v. ETdelity Mut Life Ins. 
Co., 176 A. 586, 116 Pa.Super. 311 
—Stein V. Hopewell Chocolate Co., 
87 Pa.Super. 289—^Lanza v. John 
Hancock Mut Life Ins. Co., Com. 
PL, 21 Erie Co. 143—LaRosa v. 
Ewell, Com.PL. 61 Lanc.L.Rev. 811 
—Watson V. Metropolitan Life Ins. 
Co., Com.PL, 34 Luz.Leg.Reg. 275, 
affirmed 21 A.2d 603, 146 Pa.Super. 
869—^Yancofsky v. Andershonis, 
Com.PL, 9 Sch.Reg. 160—Counts v. 
Metropolitan Life Ins, Co., Com. 
PL, 6 Sch.Reg. 809—Crowe v. Met¬ 
ropolitan Life Ins. Co., Com.PL, 
6 Sch.Reg. 47. 

S.C.—^Terwilliger v. Marion, 72 S.E. 

2d 166, 222 S.C. 186. 

Tenn.—^Phillips-Buttorff Mfg. Co. v. 

McAlexander, 16 Tenn.App. 618. 
Tex,—^Bartsch v. Ruby, Civ.App., 229 
S.W.2d 105, mandamus overruled— 
Houston Transp. Co. v. Grimm, 
Civ.App., 168 S.W.2d 892, error re¬ 
fused—Greenway v. Great Atlantic 
& Pacific Tea Co., Civ.App., 114 S. 
W.2d 43'5—^Montgomery v. Gallas, 
Civ»App., 225 S.W, 657—Sovereign 
Camp of Woodmen of the World 
V. Jackson, Civ^APP., 138 S.W. 1187, 
error refused. 

Vt—La Pierre v. Halpin, 13 A.2d 281, 
111 Vt 193. 

Va.—Goodloe v. Smith, 164 S.E. 379, 
168 Va. 671. 

64 C.J. p 354 note 80. 

4 . Mo.—Jadkson v. Security Ben. 
Ass’n. 189 S.W.2d 1014, 235 Mo. 
App. 868. 

Pa.—^Richmond v. Otter, 70 A.2d 814, 
864 Pa. 191—^Rice v. Bauer, 69 A. 
2d 885, 369 Pa. 644—^Borough of 
Nanty-Glo v. American Surety Co. 
of New York, 163 A. 628, 809 Pa. 
236—^Lehigh Coal & Navigation Co. 
V. Evans, 34 A. 999, 176 Pa. 28, 88 
WklyJN.C. 286—Armstrong v. John 
Hancock Mut Life Ins. Co., 66 A.2d 
468, 164 Pa.Super. 507—Albert H. 
Greenfield & Co. v. Ruberg, 86 A2d 
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been held that the court need not submit a case 
solely on the question of credibility in the absence of 
any disproof of a prima facie case,5 and in other 
jurisdictions that a fact established by uncontradicted 
or unimpeached witnesses is to be taken by the jury 
where tiiere is nothing incredible, improbable, or 
unnatural in the testimony,® although the credibility 
of testimony is for the jury even though it is uncon¬ 
tradicted, where a fair argument may be made 
against its probability.^ Further, exceptions to the 
rule first stated are recognized where the fact is 
admitted,® where the proof is documentary,® or 
where the party relies on the testimony of his 
adversary,^® or on evidence which his adversary 
admits to be true,ii and all the reasonable in¬ 
ferences therefrom point one way. So it has been 
held that the rule that contradictory evidence pre¬ 
sents a question for the jury does not apply where a 
witness makes an obvious slip of the tongue in an¬ 
swering a question.!® 

The jury are not entitled arbitrarily to reject the 
uncontradicted testimony of a witness where there 
is nothing intrinsic in the evidence itself or extrinsic 


in the circumstances of the case which cast suspi¬ 
cion thereon;!® but where any circumstances ap¬ 
pear in the case which would justify a reasonable 
man in discrediting the statement of a witness the 
jury may refuse to believe it even though it is not 
directly challenged.!^ Positive testimony may be 
contradicted by circumstances, or the witness may be 
so evasive, equivocal, confused, or otherwise uncer¬ 
tain as to make his credibility essentially a ques¬ 
tion for the jury.!® 

c. Conflicting or Oontiadictozy Testunony 

(1) Testimony of different witnesses 

(2) Testimony of particular witness 

(1) Testimony of Different Witnesses 

Where the testimony of several witnesses Is con¬ 
tradictory, conflicting, or inconsistent, the question of 
the credibility and weight thereof Is generally one of 
fact to be determined by the Jury. 

Where the testimony of several witnesses is con¬ 
tradictory, conflicting, or inconsistent, the question 
of the credibility and weight thereof is one of fact 
to be determined by the jury,!® having been said 


784, 164 Pa.Super. 121—Szldor v. 
Greek Catholic Union of Russian 
Brotherhoods of U. S., 21 A.2d 104, 
145 Pa.Super. 261—^Thomas v. Met¬ 
ropolitan Life Ins. Co., 200 A. 210, 
131 Pa.Super. 688—^Dzsujko v. Bu- 
reka-Maryland Assur. Corporation, 
166 A. 618, 109 Pa.Super. 9—^Bre- 
llsh V. Prudential Ins. Co. of Amer¬ 
ica, 166 A. 616, 109 Pa.Super. 1— 
Watson V. Metropolitan Life Ins. 
Co., Com.Pl., 34 Luz.Leg.Reg. 275, 
affirmed 21 A.2d 503, 146 Pa.Super. 
369—^Rice v. Bauer, Com.Pl., 32 
North.Co. 48—^Rice v. Bauer, Com. 
PL, 32 North.Co. 47—Peclna v. 
Metropolitaji Life Ins. Co., Com. 
PL, 7 Sch,Reg. 109—Grabosky v. 
Metropolitan Life Ins. Co., Com. 
PL, 7 Sch-Reg. 69—Counts v. Met¬ 
ropolitan Life Ins. Co., Com.PL, 
6 Sch.Reg. 309. 

64 C.J, p 364 note 8L 

6. U.S.—Colthurst v. Lake View 
State Bank of Chicago, Rl., C.C.A. 
Iowa, 18 F.2d 876. 

6. Ark.—^McCollum v. Graber, 184 
S.W.2d 264, 207 Ark. 1063. 

Minn.—Olsen y. Hofftoann, 221 N.W. 
10, 176 Minn. 287. 

Mo.—^Redman v. Western & South¬ 
ern Life Ins. Co., App., 187 S.W.2d 
842. 

Mont.—Sullivan v. Northern Pac. Ry. 

Go., 94 P.2d 661, 109 Mont 98. 

N.T.—ICavanagh v. Wilson, 70 N.T. 
177. 

64 C.J. p 854 note 83. 

7. N.T.—Gordon v. Ashley, 83 NM, 
686, 191 N.T. 186. 

64 G.J. p 364 note 84. 


a Mo.—Jackson v. Security Ben. 
Ass’n, 139 S.W.2d 1014, 235 Mo. 
App. 368. 

64 C.J. p 364 note 85. 

9. Mo.—Wendorf v. Missouri State 
Life Ins, Co., 1 S.W.2d 99, 316 Mo. 
363, 67 A.L.R. 616. 

la Mo.—Wendorf v. Missouri State 
Life Ins. Co., supra. 

IL Mo.—Wendorf v. Missouri State 
Life Ins. Co., supra, 
la. N.J,—Alien v. Armour & Co., 
148 A. 606, 106 N.J.Law 664. 

13. Ariz.—Otero v. Soto, 267 P. 947, 
84 Ariz. 87. 

14. Ariz.—Otero v. Soto, supra. 

15. Ky.—Globe Indemnity Co. v. 
Davies, 47 S.W.2d 990, 248 Ey. 866. 

16. U.S.—Home Indem. Co. v. WU- 
liamson, C.A^Miss., 183 F.2d 572— 
Traders & General Ins, Co. v. Pow¬ 
ell, CA-Ark., 177 F.2d 660—HiU v. 
Pennsylvania Greyhound Lines, C. 
A.Pa., 174 F.2d 171—Keith v. 
Wheeling & L. B. Ry. Co., C.C.A. 
Ohio, 160 F.2d 664, certiorari de¬ 
nied 68 S.Ct 67, 332 U.S. 763, 92 
L.Bd. 348—^Thomson v. Boles, C.C. 
A.Mlnn., 123 F.2d 487, certiorari 
denied 62 S.Ct 632, 315 U.S. 804, 
86 L.Ed. 1204—^Yellow Cab Co. of 
Philadelphia v. Kelly, C.C.A.Pa., 62 
P.2d 1032—^Moran v. Plttsburgh- 
Des Moines Steel Co., D.C.Pa., 86 
F.Supp. 256, reversed on other 
grounds, CaL, 183 F.2d 467. 

Ariz.—^Reah v. Jupin, 206 P.2d 658, 
68 Ariz. 835. 

Ark.—^Morgan v. Norful, 262 S.W.2d 
139—Western Union Telegraph Co. 
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T. Byrd, 12J S.W.2d 6<}, 197 Ark. 
162—^Missouri Pac. R. Co. v. Han¬ 
cock, 113 S.W.2d 489, 196 Ark. 414. 
Cal.—Cate v. Fresno Traction Co., 2 
P.2d 364, 213 Cal. 190—Ervin v. 
City of Los Angeles, 266 P.2d 26, 
117 Cal.App.2d 808—Sanborn v. 
Sanborn, 39 P.2d 830, 3 Cal App. 
2d 437—Wright v. Foreman, 261 
P. 481, 86 Cal.App. 696. 

Conn.—^Zullo v. ZuUo, 89 A2d 216, 
138 Conn. 712. 

Del.—Sund v. Wilmington & P. Trac¬ 
tion Co., 114 A 281, 1 W.W.Harr. 
828—Wollaston v. Stlltz, 114 A. 
198, 1 W.W.Harr. 273—Wlggles- 
worth V. Brodsky, 110 A 46, 7 
Boyce, 686—State v. Wyatt, 89 A 
217, 4 Boyce 473. 

D.C.—Watwood v. Potomac Chemical 
Co., MunApp., 42 A2d 728. 

Fla.—Wolkowsky v. Goodkind, 14 So. 
2d 898,' 163 Fla. 267—Atlantic 
Coast Line R. Co. v. McIntosh, 198 
So. 92, 144 Fla. 866—Kight v. 
American Eagle Fire Ins. Co. of 
New York, 179 So. 792, 131 Fla. 
764, followed in Kight v. Star Ins. 
Co. of America, 179 So. 797, 131 
Fla. 776—Winter Park Telephone 
Co. V. Strong, 179 So. 289, 180 Fla. 
755, rehearing denied 182 So. 927. 
(^^a.—Jackson v. Moultrie Production 
Credit Ass’n, 47 S.E.2d 127, 76 Ga. 
App. 768—Powell v. Blackstock, 
13 S.B.2d 603, 64 Ga.App. 442— 
Chance v. Alderman, 118 S.B. 579, 
80 GaApp. 614. 

IlL—^EAvale v. Morton Salt Co., 160 
N.B. 762, 829 RL 446—Page v. 
Ginsberg, 102 NJL2d 165, 346 RL 
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to be a matter peculiarly^^ and exclusively^® within 
the province of the jury and not of the court.^® It 
is for the jury to determine which of the several 


witnesses they will believe,®® the degree of credit 
to which each is entitled,to reconcile, if possible, 
the conflicts and inconsistencies,®® and, in so doing, 


App. 68—Denny v. Dorr, 78 N.B.2d 
114, 888 niJLVV- 581. 
lud.—First Nat. Bank v. Federal 
Iiand Bank of Louisville, 177 N.B. 
462, 98 Ind.App. 15. 

Iowa.—^Remer v. Takin Bros. Freight 
Lines, 289 N.W. 477, 227 Iowa 903 
—Maher v. Breen, 276 N.W. 52, 
224 Iowa 8—Griffin v. Chicago, B. 
L & P. Ry. Co., 184 N.W. 334, 192 
Iowa 1170. 

Ky.—McCoy v. Clark, 219 S.W.2d 
50, 809 Ky. 841—Jones v. Wheel- 
don, 217 S.W.2d 221, 309 Ky. 184— 
Southern Oxygen Go. v. Martin, 
168 S.W.2d 459, 291 Ky. 238. 

Md.—Olney v. Carmichael, 96 A.2d 
87, 202 Md. 226—Baltimore Tran¬ 
sit Co. V. State for Use of Castran- 
da, 71 A.2d 442, 194 Md. 421— 
Ausherman v. Frisch, 163 A. 852, 
164 Md. 78. 

Mass.—Smith v. Whittall, 158 N.E. 
536, 257 Mass. 806—^Martin y. Stew¬ 
art, 95 N.E. 212, 208 Mass. 583. 
Mich.—^Linendoll v. Te Paske, 41 N. 

W.2d 345, 827 Mich. 129. 

Minn.—^Mayzlik v. Lansing Elevator 
Co., 63 N.W.2d 380—Sundeen v. 
Barthel, 63 N.W.2d 267—Hols v. 
Pearson, 89 N.W.2d 867, 229 Minn. 
895. 

Mo.—Grange v. Chicago 8b E. L Ry, 
Co., 69 S.W.2d 955, 834 Mo. 1040— 
Brlckey v. St. Louis Merchants* 
Bridge Terminal Ry. Co., 259 S.W, 
476—Miller v. Schaff, 228 S.W. 488, 
petition dismissed Schaff v. Miller, 
42 S.Ct. 53, 257 U.S. 651, 66 L.Ed. 
417—Smith Y. Gerhardt, App., 220 
S.W.2d 85—^Rosanbalm v. Thomp¬ 
son, App., 148 S.W.2d 830, opinion 
quashed on other grounds State 
ex rel. Thompson y. Shain, 159 S. 
W.2d 582, 349 Mo. 27—Rearden v. 
F. W. Woolworth Co., App,, 154 
S.W.2d 873—Katz y. North Kansas 
City Development Co., 14 S.W.2d 
701. 223 Mo.App. 606—Squire v. 
William S. Drozda Realty Co., 
App., 288 S.W. 988. 

Mont.—Wallace v. Wallace, 279 P. 
374, 85 Mont. 492. 

Neb.—Gutoski v. Herman, 25 N.W.2d 
902, 147 Neb. lOOl. 

N.J.—Kempf v. New York, O. 8b W. 
Ry. Co., 169 A. 718, 112 N.J.Law 
118. 

N.Y.—Reid v. Haynes, 96 N.Y.S.2d 68, 
276 App.DiY. 977—Capema v. Wil- 
liams-Bauer Corp., 68 N.Y.S.2d 295, 
184 Misc. 192. 

Ohio.—Shoup Y. Clemans, App., 81 N. 
B.2d 103—Connecticut Fire Ins. Co. 
Y. Carnahan, 19 Ohio Clr.Ct 114, 10 
Ohio Cir.Dec. 186. 

Okl.—El Kourl v. Toma, 194 P.2d 872, 
200 Okl. 854—Mid-Continent Petro¬ 
leum Corp. Y. Jamison, 171 P.2d 976, 
197 OkL 887—Aydelotte & Young 


V. Saunders, 77 P.2d 50, 182 OkL 
226. 

Or.—Comely v. Campbell, 186 P. 563, 
95 Or. 345, rehearing denied 187 P. 
1103, 96 Or. 345. 

Pa.—Shields v. Larry Const Co., 88 
A.2d 764, 370 Pa. 582—Steffenson v. 
Lehigh Valley Transit Co., 64 A.2d 
786, 361 Pa. 317—Nestor v. George, 
46 A.2d 469, 354 Pa. 19—O'Farrell 
Y. Mawson, 182 A. 538, 320 Pa. 316 
—Thomas v. Metropolitan Life Ins. 
Co., 200 A. 210, 181 Pa^Super. 588— 
Watson Y. Metropolitan Life Ins. 
Co., Com.PL, 34 Luz.Leg.Reg. 275, 
affirmed 21 A.2d 503, 145 Pa.Super. 
369—Counts v. Metropolitan Life 
Ins. Co., Com.PL, 6 5ch.Reg. 309. 

R. I.—Breard v. Ouimette, 81 A.2d 693, 
78 R.L 304—KnightSYille Loan 
Corp. Y. Bankers Indem. Ins. Co., 
13 A.2d 388, 65 R.I. 48—Pullan v, 
Townshend, 170 A. 92, 54 R.L 118. 

S. C.—Cammer v. Atlantic Coast Line 

R. Co., 51 S.E.2d 174, 214 S.C. 71 
—Kizer v. Woodmen of the World, 
180 S.H. 804, 177 S.C. 70. 

Tenn.—Gtouldener v. Brittain, 114 S. 

W. 2d 783, 178 Tenn. 82—McMahan 
Y. Tucker, 216 S.W.2d 366, 31 Tenn. 
App. 429—^H. G. Hill Co. v. Squires, 
153 S.W.2d 425, 25 Tenn.App. 164— 
Whitehurst v. Howell, 98 S.W. 2d 
1071, 20 TennA.pp, 814—Potter v. 
Shute, 7 Tenn.App. 222. 

Tex.—^Ford v. Panhandle & Santa Fe 
Ry. Co., 262 S.W.2d 661, 151 Tex. 
538—Quanah, A. & P. Ry. Co. v. 
Eblen, 56 SW.2d 1060, error re¬ 
fused — ^Bankston y. Scott Clv.App., 
216 e.W.2d 291, error refused—Hos¬ 
kins Y. Carpenter, ClY.App., 201 S. 
W.2d 606, error refused no reversi¬ 
ble error—Richardson v. Dallas Ry. 
& Terminal Co., CIvAlpp., 198 S.W. 
2d 475—Texas & P. Ry. Co. v. Bur- 
sey, Civ.App., 192 SW. 809. 

Utah.—Webb v. Snow, 182 P.2d 114, 
102 Utah 435. 

Vt—^Bressett v. O'Hara, 70 A.2d 238, 
116 Vt 118. 

V€L—^Bdgerton v. Norfolk Southern 
Bus Corp., 47 S.B.2d 409, 187 Va. 
642—^Yellow Cab Co, v. Eden, 16 

S. E2d 625, 178 Va. 325. 

Wash.—Carmody v. Trianon Co., 109 
P.2d 560, 7 Wash.2d 226—Wiggins 
v. North Coast Transp. Oo., 98 P.2d 
675, 2 Wash.2d 446. 

W.Va.—^Yuncke v. Welker, 86 S.B.2d 
410,128 W.Va. 299. 

Wis.—Smith v. Koch. 20 N.W.2d 566, 
247 Wis. 651. 

64 C.J. p 354 note 94. 

17. RL—Ferguson v. City of Spring- 
field, 87 N.E.2d 563, 811 Ill.App. 
655. 

Ark.—^Missouri Pac. R. Co. v. Bell, 
259 S.W. 745, 163 Ark. 284, certlo- 
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rarl denied 45 S.Ct 125, 266 U.S. 
625, 69 L.Ed. 474. 

la Ga.—Latham v. Duke, 74 S.B.2d 
408, 87 GaA.pp. 466. 

Ky.—Cross v. Clark, 218 S.W.2d 448, 
808 Ky. 18. 

Mich.—Stark Hickey, Inc., v. Stand¬ 
ard Accident Ins. Co., 289 N.W. 172, 
291 Mich. 850. 

Neb.—^Dischner v. Loup River Public 
Power Dist, 25 N.W.2d 818, 147 
Neb. 949. 

N.J.—Craig v. Morgenweck, 194 A. 
188, 15 N.J.Misc. 637. 

Tex.—^Michaelson v. Green, Clv.App., 
85 S.W.2d 1116, error dismissed. 

Wash.—^Dupea v. City of Seattle, 147 
P.2d 272, 20 Wash.2d 285. 

64 C.J. p 855 note 96. 

19. U.S.—^Traders & General Ins. Co. 
v. Powell, C.AArk., 177 F.2d 660. 

Ind.—Worster v. Caylor, App., 106 N. 
E.2d 108, opinion superseded on 
other grounds 110 N.R2d 837, 281 
Ind. 625. 

Mo.—Rearden v. F. W. Woolworth 
Co., App., 164 S.W.2d 878. 

N.J.—^Mancino v. Urkaniak, 200 A. 
483, 120 N.J.Law 424. 

Okl.—Westgate Oil Co. v. McAbee, 
74 P.2d 1160, 181 OkL 487. 

Wis.—Smith v. Koch, 20 N.W.2d 566, 
247 Wis. 651. 

64 C.J. p 855 note 97. 

sa Ark.—American Ry. Express Co. 
v. H. Rouw Co., 294 S.W. 416, 174 
Ark. 6. 

Cal.—Wright v. Los Angeles Ry. Cor^ 
poration, 93 P.2d 135, 14 Cal.2d 168, 
superseding App., 87 P.2d 877. 

Fla.—Seaboard Air Line R. Co. v. 
Martin, 56 So.2d 509. 

Iowa.—Griffin v. Chicago, R. L & P. 
Ry. Co., 184 N.W. 834, 192 Iowa 
1170. 

Ky.—^Irvin v. Madden, 134 S.W.2d 
942, 281 Ky. 7. 

Mo.—^Katz v. North Elansas City De¬ 
velopment Co., 14 S.W.2d 701, 223 
Mo.App. 606. 

N.J.—Coles v. People’s Gas Co., 157 
A. 150, 9 N.J.Misc. 1130. 

64 C.J. p 355 note 98. 

21, N.Y.—Murphy v. Orr, 96 N.Y. 
14. 

28. U.S.—^Moran v. Pittsburgh-Des 
Moines Steel Co., D.C.Pa., 86 F. 
Supp. 255, reversed on other 
grounds, CAu, 183 F.2d 467. 

Ariz.—Karam & Sons Mercantile 
Co. V. Serrano, 77 P.2d 447, 51 Aris. 
897. 

Ark.—Missouri Pac. R. Co. v. Han¬ 
cock, 118 S.W.2d 489, 195 Ark. 414 
—^Dlxle Bauxite Co. v. Webb, 63 S. 
W.2d 684, 187 Ark. 1024—Gibson 
Oil Co. Y. Bush, 1 aW.2d 88, 175 
Ark. 944, 
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they may accept certain testimony although a 
greater number of witnesses testify to the contrary 
or in conJftict therewith.23 In some jurisdictions, 
where the evidence is so contradictory in the mate¬ 
rial parts as to which plaintiff has the burden of 
proof that any verdict given thereon would be a 
mere guess, the jury should not be permitted to con¬ 
sider itM 


(2) Testimony of Particular Witness 

The credibility and the weight of the testimony are 
questions for the Jury, notwithstanding there are con¬ 
tradictions or Inconsistencies In the testimony of a par¬ 
ticular witness. 

The rule making the credibility and the weight 
of testimony questions for the jury applies notwith¬ 
standing there are contradictions or inconsistencies 
in the testimony of a particular witness,25 as, for 


Cal.—lilndemann v. San Joaquin Cot¬ 
ton Oil Co., 55 P.2d 870, 5 Cal.2d 
480. 

Pel.—James T. Cliandler & Son v. 
Smolka, 13 A.2d 427, 1 Terry 415 
—Sund V. Wilmington & P. Trac¬ 
tion Co., 114 A. 281, 1 W.W.Harr. 
828—Wollaston v. Stiltz, 114 A. 
198, 1 W.W.Harr. 278—BYeiberg 

Lumber Co. v. Rosalie Mahoney S. 
S. Corporation, 111 A. 279, 1 W.W. 
Harr. 44—^Rash v. Pratt, 111 A. 225, 
1 W.W.Harr. 18—State v. Stidham, 
110 A. 680. 1 W.W.Harr. 8—Wig- 
glesworth v. Brodsky, 110 A. 46, 
7 Boyce 586—^Palmer v. Lodge, 109 
A. 125, 7 Boyce 537—^Ponder v. 
Maryland, D. & V. Ry. Co., 94 A. 
514, 5 Boyce 428—Carroll v. Cohen, 
91 A. 1001, 5 Boyce 233—Warren v. 
Biarlan & Hollingsworth Corpora¬ 
tion, 84 A. 215, 3 Boyce 182—Joseph 
▼. Johnson, 82 A. 80, 23 Del. 468^ 
Rogers v. Rogers, Super., 66 A. 374, 
22 Del. 267. 

Fla.—Seaboard Air Line R. Co. v. 
Martin, 56 So.2d 509—^Bessent v. 
Board of Bond Trustees of Special 
Road & Bridge Dist No. 1 of 
Alachua County, 109 So. 597, 92 
Fla. 292. 

Iowa.—State ex rel. Mochnlck v. 
Andrloll, 249 N.W. 379, 216 Iowa 
451. 

Miss.—American Brick Co. ▼. Meador, 
137 So. 488, 161 Miss. 649. 

N.C.—Wilson V. Inter-Ocean Casualty 
Co., 188 S.R 102, 210 N.C. 686. 

Pa.—Shields v. Larry Const Co., 88 
A.2d 764, 870 Pa. 682—Clapp v. Vell- 
ner, 109 A. 636, 266 Pa. 332—John¬ 
son V. Staples, 6 A2d 438, 185 Pa. 
Super. 274. 

Tenn.—^Main St Transfer & Storage 
Co. V. Smith, 68 S.W.2d 665, 166 
Tenn. 482—Pearson Hardwood 

Flooring Co. v. Phillips, 120 S,W. 
2d 973, 22 Tezm.App. 206. 

64 C.J. p 365 note 1. 

23. Ky.—City of Ludlow v. Albers, 

69 S.W.2d 106t 258 Ey. 625. 

Md.—Olney v. Carmichael, 96 A.2d 
37, 202 Md. 226. 

Mo.—BCardln v. Illinois Cent R. Co., 

70 S.W.2d 1076, 884 Mo. 1169/ cer¬ 

tiorari denied Dllnois Cent R. Co. 
V. Hardin, 55 S.Ct 86, 298 IT.S.' 574, 
79 L.Ed. 672. ; 

Pa.-'rClearfleld v. Driver Salesmen’s 
Union, Local No. 468, of Philadel¬ 


phia, 49 A.2d 849, 160 Pa.Super. 
54. 

64 C.J. p 356 note 2. 

24. Pa.—^Natvig v. Philadelphia 
Rapid Transit Co., 143 A. 18, 293 
Pa. 365. 

64 C.J. p 356 note 8. 

28. U.S.—Standard Oil Co. v. Ly¬ 
ons, C.C.A.Iowa« 130 F.2d 965—^Mu¬ 
tual Benefit Health & Acc. Ass’n 
V. Snyder, CCJLMich.. 109 F.2d 469 
—^Yellow Cab Co. of Philadelphia 

V. Kelly. C.aA.Pa., 62 F.2d 1032. 
Ala—Pound v. Oaulding, 187 So. 468, 

237 Ala 387—Chandler v. Owens, 
179 So. 256, 235 Ala 356—Hines v. 
Milliard, 94 So. 302, 208 Ala 176. 
Ariz.—^Food Jobbers, Inc. v. Bllis, 251 
P.2d 651, 75 Ariz. 49. 

Ark.—Cates v. Rogers, 104 S.W.2d 
464, 193 Ark. 1071. 

Cal.—Cate v. FTesno Traction Co., 2 
P.2d 364, 213 Cal. 190—Box v. Van 
Slooten, 101 P.2d 780, 38 Cal.App. 
2d 554—^Turner v. Whittel, 38 P. 
2d 835, 2 CalA.pp.2d 585. 

Ga—^Wallis v. Watson, 190 S.Bl 360, 
184 Ga 38—Gay v. Smith, 181 S.R 
129, 51 GaApp. 615. 
m.—Hadley v. White, 11 N.R2d 818, 
367 Ill. 406. 

Iowa—^Russell v. Leschensky, 276 N. 

W. 608, 224 Iowa 334. 

Ky.—^Louisville & N. R. Co. v. 
Young’s Adm’x, 253 S.W.2d 585— 
Short Way Lines v. Sutton's Adm’r, 
164 S.W.2d 809, 291 Ky. 641—Irvin 
V. Madden, 134 S.W.2d 942. 281 Ky. 
7—Breslin v. Blair, 60 S.W.2d 337, 
249 Ky. 178. 

Md.—Crowther v. Hirschmann, 197 
A 868, 174 Md. 100. 

Mass.—Sanborn v. Brunette, 52 N.B1 
2d 384, 815 Mass. 231—Garland v. 
Stetson, 197 N.B. 679, 292 Mass. 95 
—Pinto V. Brennan, 150 N.R 86, 
254 Mass. 298. 

Mich.—^Michigan Fire & Marine Ins. 
Co. V. Pretty Lake Vacation Camp, 
25 N.W.2d 166, 316 Mich. 197. 
Minn,—^Hahn v. Bettingen, 88 N.W. 
10, 84 Minn. 512. 

MOk—^Martin' v. Eifrein, 225 S.W.2d 
775, 869 Mo. 1150—Sparks v. Aus- 
lander, 182 S.W.2d 167, 853 Mo. 
177—Goslln V. Kum, 173 S.W.2d 
79, 361 Mo. 395—^Bloecher v. Duer- 
beck, 92 S.W.2d 681, 838 Mo. 535— 
Adelsberger v. Sheehy, 59 S.W.2d 
644, 332 Mo. 9^4—Setser v. St 
Louis Public Service Co., App., 209 
S.W.2d 746—^Frye v. St Joseph Ry., 
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Light Heat & Power Co., 99 S.W.2d 
640, 231 Mo.App. 407—^Reed v. Blue 
Jay Coal & Mining Co., App., 287 
S.W. 862. 

N.H.—Owen v. Dubois, 66 A2d 80, 
95 N.H. 444—^Hebert v. Boston &• 

M. R. R., 8 A2d 744, 90 N.H 324 
—'Musgrave v. Great Falls Mfg. 
Co., 169 A 683, 86 N.H 376— 
Thompson v. J. P. Morin & Co., 114 
A 274, 80 N.H 144. 

N.Y.—Christie v. B. F. Tineburg, 
Inc., 19 N.Y.S.2d 252, 259 App.Div. 
342. 

N.C.—Gunn v. Blue Bird Taxi Co., 193 
S.E. 747, 212 N.C. 640. 

Ohio.—Shoup V. Clemans, App., 81 

N. B.2d 103. 

Okl.—^Mid-Continent Pipe Line Co. v. 

Price, 225 P.2d 176, 203 Okl. 626. 
Pa.—Cardone v. Sheldon Hotel Corp., 
60 A2d 700, 160 Pa.Super. 193— 
Patton V. Vucinic, 167 A 450, 109 
Pa,Super. 630. 

S.C.—^Adams v. South Carolina Power 
Co., 21 S.B.2d 17, 200 S.C. 488— 
Kizer V. Woodmen of the World, 
180 S.E. 804, 177 S.C. 70. 

Tenn.—^Nashville, C. & S. L. Ry. v. 
Reeves, 157 6.W.2d 851, 26 Tenn. 
App. 369—Southern Motors v. Mo]> 
ton, 164 S.W.2d 801, 25 TennApp.. 
204—Pearson Hardwood Flooring 
Co. V. Phillips, 120 S.W.2d 973, 22 
Tenn. App. 206—^Tennessee Coach 
Co. V. Young, 80 S.W.2d 107, 18 
Tenn.App. 592. 

Tex.—^Richardson v. Dallas Ry. 6b 
Terminca Co., Civ.App., 198 S.W.2d 
475—Sanders v. Moran, CivApp., 
164 S.W.2d 89—Wheat v. Texas Co., 
Civ.App., 159 S.W.2d 238, reversed 
on other grounds Texas Co. v. 
Wheat 168 S.W.2d 632, 140 Tex. 
468—Heckert v. American Cas. Co., 
Civ.App., 129 S.W.2d 424—^Interna¬ 
tional-Great Northern R. Co. v. 
Acker, ClvApp., 128 S.W.2d 506, er¬ 
ror dismissed. Judgment correct— 
Saltmount Oil Corp, v. Imperial 
Crown Royalty Corp., Clv.App., 98 
S.W.2d 418, error dismissed— 
Straka v. Farmers’ Mut Protectlve- 
Ass’n of Texas, Clv.App., 79 S,W. 
2d 883, error refused. 

Va.—Atlantic Greyhbund Corp’ v. 
Shelton. 86 S.E.2d 625, 184 Va 684 
—^Pltt V. Metropolitan Life Ins. Co., 
171 S.m 488,161 Va 599. . 

Wis.—Smith v. Koch, 20'N.W.2d 666, 
247 Wis. 6^. 

.64'C.J. p^856 note 4. 
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example, where he gives two versions of a trans- 
action,26 or has made statements calculated to im¬ 
peach the correctness of observations to which he 
has testified,27 or where, on cross-examination, 
the witness contradicts himself or his testimony is 
inconsistent with his original testimony,28 or where 
his testimony is contradictory of, or inconsistent 
with, his testimony on a former trial or hearing,^^ 
or he has made prior contradictory statements out 
of comi:,88 or has made contradictory statements 
in prior pleadings^i or in a deposition previously 
given,82 or testifies that he was not telling the truth 
in a statement previously given,88 and it is for 


the jury to determine which portion of his evidence 
or version of the matter they will believe.8^ 

Correction of testimony. The rule that, where a 
witness makes conflicting statements in his testi¬ 
mony, it is for the jury to decide when, if at all, 
he has testified truthfully does not apply to testi¬ 
mony by which a witness merely explains or cor¬ 
rects his previous testimony,85 although it has been 
held that it is for the jury to determine the weight 
to be given the original or corrected testimony86 as 
well as the reasonableness of the explanation given 
by him for a great change therein.87 Testimony at 


26. Mo.—story v. People’s Motor- 
bus Co. of St. Louis, 37 S.W.2d 898, 
327 Mo. 71S. 

64 C.J. p 356 note 5. 

27. Ala.—^Louisiana State Life Ins. 
Co. Y. PhUlips, 185 So. 841, 223 Ala. 
6. 

Ark.—St. Louis S. F. Ry. Co. v. Per¬ 
ryman, 211 S.W.2d 647, 218 Ark. 550 
—^Missouri Pac. R. Co. v. Hudson, 
189 S.W.2d 29, 200 Ark. 404. 

Cal.—Smith v. Schwartz, 96 P.2d 816, 
35 CalA.pp.2d 659. 

Conn.—^Martino v. Connecticut Co., 
147 A. 20. 109 Conn. 559—Joyce v. 
Joyce, 67 A. 374, 80 Conn. 88. 

HI.—^Mortvedt v. Western Austin Co„ 
60 N.E.2d 764, 820 IU.App. 387. 

Minn.—Tinklepaugh v. Rounds, 24 
Minn. 298. 

Mo.—Grayln y. Forrest, 72 S.W.2d 177, 
280 Mo.App. 662. 

Tenn.—Gouldener y. Brittain, 114 S. 
W.2d 783, 173 Tenn. 32. 

Tex.—^Postal Mut. Indem. Co. v. 
Penn., Civ.App., 165 e.W.2d 495, er¬ 
ror refused. 

64 C.J. p 356 note 6. 

28# U.S.—Standard Oil Co. v. Lyons, 
CCAuIowa, 130 F.2d 965. 

Ala.—Alabama Power Co. v. Byars, 
181 So. 270, 286 Ala. 79—Hines v. 
Miniard, 94 So. 802, 208 Ala. 176. 

Cal.—^Box v. Yajk Slooten, 101 P.2d 
780, 38 Cal.App.2d 554. 

Conn.—Zullo y. Zullo, 89 A 2d 216, 
188 Conn. 712. 

Ind.—Eettner v. Jay, 26 N.R2d 546, 
107 Ind.App. 648—Fisher y. Moss- 
man-Yarnelle Co., 13 N.E.2d 848, 
105 IndA.pp. 22. 

Ky.—Louisyille & If. R. Co. v. 
ToungTs Adm’x. 253 S.W.2d 585— 
WUhoIt v. Cundiff, 163 S.W.2d 280, 
291 Ely. 99. 

Mass.—Donovan v. Johnson, 16 N.R 
2d 62, 301 Mass. 12. 

Mich.—^Wilson v. City of Detroit, 300 
ET.W. 349, 299 Mich. 478—Neesley 
V. Lord, 297 N.W. 226, 297 Mich. 
163. 

Minn.—Capital Trust Co. v. Creat 
Northern Ry. Co., 149 N.W. 14, 127 
Minn. 144, reyersed on other 
grounds Great Northern Railway | 


Co. v. Capital Trust CO., 87 S.Ct 
41, 242 U.S. 144, 61 L.Ed. 208. 
Mo.—Rothe y. Hull, 180 S.W.2d 7, 352 
Mo. 926—^Bloecher y. Duerbecl^ 92 
S.W.2d 681, 838 Mo. 635—Setser y. 
St. Louis Public iSeryice Co., App., 
209 S.W.2d 746—Wise y. Worthing¬ 
ton, App., 270 S.W. 151. 

Neb.—Cool y. Roche, 81 N.W. 867, 20 
Neb. 550. 

N.H.—Owen v. Dubois, 66 A2d 80, 95 
N.H. 444. 

N.T.—JafEray v. Brown, 74 N.T. 393. 
N.C.—Bumgardner v. Allison, 78 S.B. 
2d 752, 238 N.C. 621—Chestnutt y. 
Durham, 29 S.E.2d 839, 224 N.C. 
149. 

Pa.—Van Zyl v. Neitch. 176 A 81, 116 
Pa.Super. 68, modified on other 
grounds 176 A 543, 116 Pa.Super. 
68. 

S.C.—^Vance y. Ferguson, 85 S.B. 241, 
101 S.C. 125. 

Tex.—New St, Anthony Hotel Co. y. 
Pryor, Civ.App., 132 S.W.2d 620, 
error refused—Lone Star Gas Co. v. 
Bradford, Civ.App., 147 S.W.2d 547, 
error dismissed, judgment correct. 
Va.—^Liberty Mut. Ins. Co. v. Tiller, 
53 S.R2d 814, 189 Va. 544. 

64 C.J. p 856 note 7. 

29. UjS.—^Y ellow Cab Co. of PhUa- 
delphia v. Kelly, C.CAuPa., 62 F. 
2d 1032. 

CaJ.—Smith y. Schwartz, 96 P.2d 816, 
85 Cal.App.2d 659. 

Conn.—Zullo v. Zullo, 89 A2d 216, 
138 Conn. 712. 

HI.—SzaJacha y. Landsman, 60 N. 

E.2d 643, 825 HLApp. 691. 

Iowa.—Jettre v. Healy, 60 N.W.2d 
541. 

Md,—Olney y. Carmichael, 96 A2d 
87, 202 Md. 226. 

Mo.—^McNatt v. Wabash Ry. Co., 108 
S.W.2d 38, 341 Mo. 516. 

N.Y.—Witkin v. Charles D. Beck¬ 
with, Inc.. 264 N.Y.S. 160, 238 App. 
Diy. 328, affirmed 189 N.BL 697, 268 
N.Y, 560—Sisson v. EZahnert, 179 
N.Y.S. 865, 190 APP.Diy. 945. 
Tex.—Weil y. Miller, CivApp., 216 
S.W. 142, dismissed for want of 
jurisdiction. 

Wash.—Allen y. Blyth, 28 P.2d 667, 
173 Wash. 409. 

64 C.J. p 856 note 8. 
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30. Iowa.—Russell y. Leschensky, 
276 N.W. 608, 224 Iowa 834. 

Md.—Olney v. Carmichael, 96 A2d 37, 
202 Md. 226. 

Mich.—Eastman y. Lake Shore, etc., 
R Co., 60 N.W. 809, 101 Mich. 597. 
Miss.—^Delta Chevrolet Co. v. Wald, 
61 So.2d 448, 211 Miss. 256. 

Mo.—^Burton v. Maupin, App., 281 S. 
W. 83. 

Pa.—Grlng v. Reading St R Co., 
Com.Pl., 42 Berks Co. 155. 

S.C.—Tucker v. Pure Oil Co. of Caro- 
linas, 3 S.E.2d 547, 191 S.C. 60. 

64 C.J. p 867 note 9. 

31. Ga.—^Myers y. Woodson, 127 S.E. 
888, 33 Ga.App. 748. 

Mich.—^Burnett v. Eling, 233 N.W. 221, 
252 Mich. 189. 

Wash.—Allen v. Blyth. 23 P.2d 567, 
178 Wash. 409. 

32. Mo.—^Martin v. Bffrein, 225 S.W. 
2d 776, 359 Mo. 1160—Rothe v. HuU, 
180 S.W.2d 7, 852 Mo. 926—Sing- 
man y. Kotsrean Realty Co., App., 
107 S.W.2d 196—^Pettitt v. Kansas 
City, App., 267 S.W. 964. 

Pa.—Weaver y. Scranton Bus Co., 
Com.Pl., 44 Lax^Jur. 233. 

Tex.—Lynch Oil Co. v. Shepard, Civ. 
App., 242 S.W.2d 217, error re¬ 
fused. 

64 C.J. p 857 note IL 

33. Wash.—Wiseman v. Skagit 
County Dairymen’s Ass’n, 6 P.2d 
369, 166 Wash. 57. 

34. Ark.—St Louis S. F. Ry. Co. v. 
Perryman, 211 S.W.2d 647, 218 Ark. 
660—Missouri Pac. R Co. v. Hud¬ 
son, 189 S.W.2d 29, 200 Ark. 404. 

Cal.—Keyser v. San Diego Electric 
Ry. Co., 60 P.2d 186, 16 Cal.App.2d 
48. 

Va.—Pitt v. Metropolitan Life Ins. 

Co., 171 S.K 488, 161 Va. 599. 

36. Mich.—Union Trust Co. v. De¬ 
troit G. BL & M. Ry., 214 N.W. 166, 
239 Mich. 97, 66 AL.R 1615. 

64 C.J. p 357 note 15. 

36. Wis.—^Basche v. Vanden Heuvel, 
50 N.W.2d 888, 260 Wls. 169. 

64 C.J. p 857 note 16. 

37. N.Y.—Littlejohn & Bull v. 

Deutsch, 169 N.Y.R 720, 182 App. 
Div. 769. 
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the trial which is later corrected by the witness 
cannot go to the jury as against the later correc- 
tion.®8 

d. Inherently Incredible or Impossible Testi¬ 
mony 

The right to the submission of an issue of fact de¬ 
pending on the credibility of a witness does not exist 
where the testimony Is inherently Incredible or Impossible. 

The right to the submission of an issue of fact 
depending on the credibility of a witness does not 
exist where the undisputed circumstances show that 
the story told by the witness cannot be true,^^ or 
where it is so improbable, absurd, and self-contra¬ 
dictory that it should be deemed a nullity by the 


court and, where the inherent improbability of 
the evidence is so patent that no truth can be in 
it, the question is one of law>i Testimony may be 
incredible as a matter of law where it is inherently 
improbable and is impeached by physical facts, 
or is in contradiction of matters of common knowl¬ 
edge or of the laws of nature,or where it is 
so inherently weak that reasonable minds could not 
entertain different opinions about it;^^ but the 
province of the jury to pass on the facts must not 
be invaded,and^ however improbable the testi¬ 
mony of the witness who testifies to a fact not in 
itself impossible may appear in the ordinary course 
of events, its credibility is for the jury;^® and it 


38. Md.—Olney v. Carmichael, 96 A. 
2d 87, 202 Md. 226—Males v. David¬ 
son, 89 A.2d 597, 200 Md. 296— 
Kaufman, by Deutch y. Baltimore 
Transit Co., 78 A.2d 464, 197 Md. 
141. 

89. Ky.—^Booher v. Flowers, 166 S. 

W.2d 435, 292 Ky. 847. 

Neb.—^Peterson v. Omaha & C. B. St. 

Ky. Co., 278 N.W. 561, 134 Neb. 322. 
N.BL—^Manseau v. Boston & M. K. 

R. , 69 A.2d 618, 96 N.H. 7—^Romano 

V. Littleton Const. Co., 64 A.2d 695, 
95 N.BL 404—Hartford Accident and 
Indemnity Co. v. Brenner, 32 A.2d 
809, 92 N.H. 503—Hebert v. Boston 
& M. R. R., 8 A.2d 744, 90 N.H 324. 

Pa.—^Mahmde v. Readinsr Co., Com. 
PI., 7 Sch.Reg. 33. 

Vt.—Wellman v. Wales, 129 A. 317, 
98 Vt. 487. 

Va.—^Burch v. Grace Street Bldg. 

Corp., 191 S.B. 672, 168 Va. 329. 
Wash.—^Proper v. Brenner, 71 P.2d 
389, 191 Wash. 540. 

64 C.J. p 357 note 18. 

40. Cal.—In re Gill’s Estate, 58 P. 
2d 734, 14 Cal.App.2d 526—Jean- 
nerette v. Taylor, 38 P.2d 831, 2 
Cal.App.2d 668. 

Iowa—State ex reL Mochnlck v. 
Andrloli, 249 N.W. 879, 216 Iowa 
451. 

Md.—Olney v. Carmichael, 96 A. 2d 
87, 202 Md. 226—^Kaufman, by 

Deutch V. Baltimore Transit Co., 
78 A.2d 464, 197 Md. 141. 

Miss.—Jakup v. Lewis Grocer Co., 
200 So. 597, 190 Miss. 444. 

Mo.—^Prltt V. Terminal R. R. Ass’n 
of St, Louis, 224 S.W.2d 119, 359 
Mo. 896—Hamilton v. Patton 

Creamery Co., 222 S.W.2d 713, 359 
Mo. 526—Sparks v. Auslander, 182 

S. W.2d 167, 358 Mo. 177—Ralnwar- 
ter V. Wallace, 174 S.W.2d 835, 851 
Mo. 1044—Goslin v. Kum, 173 S. 

W. 2d 79, 351 Mo. 395-nAdelsberger 
V. Gheehy, 69 S.W.2d 644, 332 Mo. 
954—«toll V. First Nat. Bank, 182 
S.W.2d 676, 234 Mo.App. 864—Mis¬ 
souri Interstate Paper Co. v. Gres¬ 
ham, App., 116 S.W.2d 228, 233 Mo. 


App. 5—^Roehl v. Ralph, App., 84 S. 
W.2d 406. 

N.H.—^Hebert v. Boston & M. R. R., 

8 A.2d 744, 90 N.H. 324. 

N.J.—^Fitzpatrick v. Merchants & 
Manufacturers Fire Ins. Co., 5 A. 
2d 771, 122 N.J.Law 468. 

Okl.—^Hubbard Banking Co. v. 

Koetsch, 231 P. 207, 105 Okl. 227. 
Pa*—^Lemak v. City of Pittsburgh, 
23 A.2d 354, 147 Pa.Super. 62. 

64 C.J. p 357 note 19. 

Conilictliig testimoiiy at other trial 
The rule that contradictory testi¬ 
mony of the same witness is too un¬ 
certain to form the basis of a legal 
conclusion applies to conflicting testi¬ 
mony given by witness at the trial 
and not to conflicting testimony given 
at some other trial.—Baltimore 
Transit Co. v. State for Use of Cas- 
tranda, 71 A.2d 442, 194 Md. 421. 

41. Conn.—O'Dea v. Amodeo, 170 A. 
486, 118 Conn. 58. 

Mont.—Whitney v. Bertoglio Mercan¬ 
tile Co., 211 P. 823, 65 Mont. 358. 
Fa.—Mahmde v. Reading Co., Com. 
PI., 7 Sch.Reg. 83. 

42. U.S.—Deadrich v. U. S., C.C.A. 
Nev., 74 F.2d 619—^U. S. v. Hansen, 
C.C.A.Idaho, 70 F.2d 280, certiorari 
denied Hansen v. U. S., 55 S.Ct. 119, 
293 U.S. 604, 79 L.Ed. 695—Black¬ 
ley V. Powell, C.CJLN.C., 68 F.2d 
457—^Liggett & Myers Tobacco Co. 
V. De Pareq, C.C.A.Minn., 66 F.2d 
678—Chicago, M., St. P. & P. R. R. 
Co. V. Linehan, CtCAuMinn., 66 F. 
2d 373—^Ed S. Michelson, Inc., v. 
Nebraska Tire & Rubber Co., C.C. 
A,Mo., 63 F.2d 597, certiorari de¬ 
nied 54 S.Ct. 52, 290 U.S. 684, 78 
L.Ed. 551-U. S. V. Diehl, C.C-AW. 
Va., 62 F.2d 343, followed in, C.C. 
A.S.C., U. S. V. BuUer, 62 P.2d 
1088 —^U. S. V. McCreary, C.C.A.Or., 
61 F.2d 804—U. S. v. Kerr. C.aA. 
Or., 61 F.2d 800—U. S. v. Hhrth, C. 
C.A.Iowa, 61 F.2d 541—Storey v. U. 
S., C.C.A.Kan., 60 F.2d 484—U. S. 
v. McGill, C.C-A-Ark., 56 P.2d 522 
—Nlcolay v. U. S., C.C.A.C 0 I 0 ., 51 
F.2d 170—^Larabee Flour Mills Co. 
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V. Carignano, C.C.A.Okl., 49 F.2d 
151—F. W. Woolworth Co. v. Davls,‘ 
C.C.A.Okl.. 41 F.2d 342, certiorari 
denied 51 S.Ct. 33, 282 U.S. 859, 7& 
L.Ed. 760—Walsh v. U. S., 24 F.' 
Supp. 877, appeal dismissed U. S. 

V. Walsh, D.C.Minn., 106 F.2d 1021. 
Miss.—Teche Lines v. Bounds, 179 So. 

747, 182 Miss. 638. 

Mo.—corpus juris cited in Benton v.» 
St. Louis-San Francisco R. Co., 182 
S.W.2d 61, 63. 

N.H—Lavigne v. Nelson, 18 A.2d 
832, 91 N.H. 304—Hebert v. Boston 
& M. R. B., 8 A.2d 744, 90 N.H. 
324. : 

Pa.—^Bradford v. West Penn Rys. Co., 
99 Pa.Super. 365—^Mahmde v. Read¬ 
ing Co., Com.PL, 7 Sch.R6g. 33. 
Tenn.—Johnson v. Nat. Union Fire 
Ins. Co., 6 TenmApp. 671. 

64 C. J. p 357 note 21. 

43. Miss.—Teche Lines v. Bounds, 
179 So. 747, 182 Miss. 638. 

Mo.—^Brown v. Alton R. Co., 151 S.W, 
2d 727, 236 Mo.App. 26. 

N.T.—Fealey v. Bull, 67 N.m 681, 163 
N.Y. 397. 

44i Ely.—City of Ludlow v. Albers, 
69 S.W.2d 1051, 253 Ky. 525. 

Mo.—WUlia V. City of Browning, 166. 
S.W. 1070, 179 MOwApp. 233. 

45. Mo.— Corpus Juris quoted in 
Jenkins v. Kum, 144 S.W.2d 76, 
79, 346 Mo. 904— Ctorpus juris quot-, 
ed in Hardin v. Illinois Cent. R. 
Co., 70 S.W.2d 1075, 1079, 334 Mo. 
1169, certiorari denied Illinois Cent. 
R Co. V. Hardin, 55 S.Ct. 86, 293 
U.S. 574, 79 L.Ed. 672— Corpus Ju¬ 
ris quoted in Van Houten v. EAn-f 
sas City Public Service Co., 122 S. 

W. 2d 868, 879, 233 Mo.App. 423— 
Corpus Juris quoted in Person v. 
City of Independence, App., 114 S. 
W.2d 175, 180. 

N.C.—Cross V. Seaboard Air Line Ry. 
Co., 90 S.E. 14, 172 N.C. 119. 

46. Ark.—National Ben. Life Ins. 
Co. V. Pitts, 30 S.W.2d 858, 181 Ark. 
1146. 

Ind.—Baltimore & O. R. Co. v. Daugh¬ 
erty, App., Ill N.E;2d 483. 
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has been said that it is only where facts testified to 
are utterly at variance with well-established and 
universally recognized physical law, and therefore 
inherently impossible, that the court may refuse 
to submit the case to the jury.'*^ The evidence 
must be contradictory of the physical facts or in¬ 
herently incredible^S or impossible,^^ or the infer¬ 
ences dedudble therefrom must be so opposed to all 
reasonable probability as to be manifestly false.®® 
Sworn testimony will not be disregarded except in 
extraordinary cases.®^ It is not sufficient that the 
facts as stated are highly improbable® ^ or at vari¬ 
ance with other and more convincing testimony.®® 
Where the evidence is merely inconsistent with rea¬ 
sonable probabilities and the circumstances are such 
that it might be believed by a jury, it must be sub¬ 
mitted.®^ 

Where the witness is uncontradictedj a party call¬ 
ing him may, nevertheless, have the truthfulness of 
his testimony submitted to the jury if it is inherently 
improbable;®® but, in the absence of any evidence 
contradicting his testimony, or of any facts dis¬ 
closing that the testimony is inherently improbable, 
the court may not reject it as incredible.®® Fur¬ 


ther, the jury are not bound to believe a witness 
whose testimony is inconsistent with the circum¬ 
stances, although there is no other evidence bear¬ 
ing on the same question,®^ nor are the jury 
bound to accept as true the testimony of a witness 
where he testifies to a fact which is so unusual in 
the natural course of events as to invite inquiry.®® 

e. Impeached or Discredited Witnesses 

The credibility of a witness Is a question for the 
Jury notwithstanding he is an impeached or discredited 
witness. 

The rule that the credibility of the witness 
presents a question for the jury applies notwith¬ 
standing the credibility of the witness is ques¬ 
tioned,®® or his testimony was given under such cir¬ 
cumstances as would naturally throw discredit on 
him.®® It is for the jury to determine the credibili¬ 
ty of a witness whose testimony has been im¬ 
peached®^ or how far his credibility is affected 
thereby.®® It is also for the jury to determine 
whether a witness has been successfully im¬ 
peached,®® what credit shall be given to the testi¬ 
mony of an impeached witness,®^ or how far ignor- 


Hich.—^Buttermore v. Falerls, 8 N.W. 

2d 72, 304 Mich. 294. 

Mo. — Oorpua Jnzia guotad la. Jenkins 
V. Kura, 144 S.W.2d 76, 72, 346 Mo. 
204— Oorpns Jtuds quoted in Hard¬ 
in V. Illinois Cent. R. Co., 70 S.W. 
2d 1075, 1072, 834 Mo. 1169, cer¬ 
tiorari denied Illinois Cent. R. Co. 
V. Hardin, 55 S.Ct. 86, 298 U.S. 574, 
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lu Van Houten v. Kansas City Pub- 
Uc Service Co., 122 S.W.2d 868, 
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dependence, App., 114 S.W.2d 175, 
180. 
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Co., 34 N.E. 289, 138 N.Y. 478. 
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borough, 196 So. 650, 189 Miss. 
872, 

N.Y.—Uplngton v. Keenan, 21 N.Y.S. 
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ance®® or immorality®® is to be considered as af¬ 
fecting his testimony. The rule, however, that 
ordinarily the testimony of a witness who is not 
contradicted, impeached, or discredited must be ac¬ 
cepted as true does not apply to cause a fact to be 
treated as established as a matter of law if the 
witness relied on to establish it is discredited or 
impeached.®'^ 

§ 215. -Parties or Persons Interested in 

Event 

a. In general 

b. Uncontradicted testimony 

c. Conflicting or contradictory testimony 


d. Inherently incredible or impossible 

testimony 

e. Impeached or discredited party or wit¬ 

ness 

a. In General 

The credibility and weight of the testimony of parties 
or persons interested in the event of the suit are ques¬ 
tions for the Jury. 

The general rule that the credibility and weight 
of the testimony of the witness are questions for 
the jury to determine is applicable to the testimony 
of a party or the testimony of a person interested 
in the event of the suit,®® such as the testimony of 


Tenn.—^McMahan v. Tuckert 216 S.W. 
2d 356, 81 Tenn.App. 429—Walters 
y. Staton, 111 S.W.2d 381, 21 Tenn. 
App. 401—Croson v. Marsh, 12 
Tenn.App. 33. 

64 C.J. P 358 note 44. 

65. Ky, —^Louisville, etc., R. Co. v. 
Hurst, 20 S.W. 817, 14 Ky.L. 632. 

66. S.C.—^Bowman v. Smith, 32 S.O. 
L. 246. 

67. Tenn.—^Prank v. Wright, 206 S. 
W. 434, 140 Tenn. 535. 

68. U.S.—Sartor v. Arkansas Natu¬ 
ral Gas Corporation, 64 S.Ct 724, 
321 U.S. 620, 88 L.Bd. 967, rehear¬ 
ing denied 64 S.Ct 941, 322 U.S. 
767, 88 Li.Ed. 1598—Spero-Nelson 
V. Brown, C.A.Ohio, 175 P.2d 86— 
Dixie Motor Coach Corp. v. Lane, 
C.C.A.Tex., 116 F.2d 264. 

Ariz.—City of Tucson v. Apache Mo¬ 
tors, 245 P.2d 255, 74 Ariz. 98. 

Ark.—^McCollum v. Graber, 184 S.W. j 
2d 264, 207 Ark. 1053—Ross v. 
Alexander, 169 S.W.2d 863, 205 

Ark. 663—^Rucker v. Cox, 138 S.W. 
2d 778, 200 Ark. 247—^Lynch v. 
East Arkansas Builders* Supply 
Co.. 104 S.W.2d 206, 193 Ark. 1004. 
CaJ.—Showalter v. Western Pac. R. 
Co., 106 P.2d 895, 16 Cal.2d 460— 
Smellie v. Southern Pac. Co., 299 
P. 529, 212 Cal. 540—Green v. 
Uarte, 196 P.2d 68, 87 Cal.App.2d 
75 —wilmot V. Gk>lden Gate Inv. 
Co., 107 P.2d 263, 41 CaLApp.2d 
664—Lejetine v. General Petroleum 
Corporation of America, 18 P.2d 
429, 128 Cal.App. 404—Ross v. 
San Francisco-Oakland Terminal 
Rys. Co., 191 P. 708, 47 Cal.App. 
763. 

Ga.—Georgia Highway Express v. 
Sturkie, 9 S.E.2d 683, 62 Ga.App. 
741. 

lU.—Nadenik v. Nadenlk. 24 N.B.2d 
346, 372 Ill. 408—Cochran v. Hol¬ 
ler, 33 N.E.2d 910, 810 llLApp. 91. 
Ky.—Staton v. Smith, 141 S.W.2d 
288, 283 Ey. 371. 

La.—Henderson v. Missouri Pac. R. 

Co., 131 So. 686, 16 La.App. 196. 
Md.—^Hasten v. Kasten, 157 A. &38, 
161 Md. 409. 


Mass.—^Diamond v. Simcovitz. 87 N. 
E.2d 258, 310 Mass. 150—^Lydon v. 
Boston Elevated Ry., 34 N.E.2d 
642, 309 Mass. 205—Gordon v. 

Bedard, 164 N.E. 374, 265 Mass. 
408—Klayman v. Silberstein, 147 
N.E. 827, 252 Mass. 275. 

Mich.—^Bates v. Pranson, 267 N.W. 
696, 276 Mich. 79. 

Minn.—Ammundson v. Tinholt 86 N. 
W.2d 521, 228 Minn. 116, 7 A.L.R. 
2d 1318. 

Mo.—Reiling v. Russell, 184 S.W.2d 
33, 346 Mo. 617—Jones v. Chicago, 
R I. & P. Ry. Co., 108 S.W.2d 94, 
341 Mo. 640—^Rutledge v. Weisen- 
bom, App., 142 S.W.2d 884—Cook 
V. St Joseph By., Light Heat & 
Power Co., 106 S.W.2d 38, 282 Mo. 
App. 318—^Baird v. Wilks, App., 
218 S.W. 918—Stockton v. Metro¬ 
politan St Ry. Co., 164 S.W. 176, 
177 Mo.App. 286. | 

Mont—^Batcholf v. Craney, 172 P.2d 
308, 119 Mont 167. 

N.M.—Medler v. Henry, 101 P.2d 898, 
44 N.M. 275. 

N.Y.—Schultze v. McGuire, 241 N.T. 
460, 160 N.B. 616—Dean v. Van 
Nostrand, 4 N.B. 134, 101 N.T. 621, 

28 Wkly.Dig. 97—Bell v. Hyde, 29 
N.T.S.2d 74, 262 App.Dlv. 408— 
Deyo V. Belotte, 27 N.T.S.2d 1, 261 
App.Div. 1119, reargument denied 

29 N.T.S.2d 910, 262 App.Div. 921, 
appeal denied—^Nasca v. St Mary's 
Roman Catholic Church Soc. of 
Dunkirk, 292 N.T.S. 888, 249 App. 
Div. 792—American Surety Co. of 
New York v. Palmer, 206 N.T.S. 
817, 211 App.Div. 172, reversed on 
other grounds 147 N.E. 859, 240 
N.T, 63—Burd v. Blelscher, 208 N. 
T.S. 764, 208 App.Div. 499—Shenk 
v. Oliva, 158 N.T.S. 437, 94 Misc. 
702—^Bums V. Knight 187 N.T.S. 
604. 

Ohio.—^Tanzi v. New York Cent R. 
Co., 98 N.B.2d 39, 165 Ohio St 149, 
24 A.L.R.2d 1151—^Baily v. Weav¬ 
er, 36 N.E.2d 1006, 67 Ohio App. 
259. 

Pa. —Consylman v. Garrett 67 A.2d 
641, 164 Pa.Super. 618—^Reese v. 
TrasofC, 165 A. 672, 108 PaJSuper. 
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478—^mrcher v. Sprenger, 4 Pa. 
Super. 88, 89 Wkly.N.C. 672, 14 
Lanc.Rev. 129—Creavy v. Ritter, 
52 Pa.Dist & Co. 666, 46 Lack.Jur. 
109. 

Tenn.—Poole v. First Nat Bank of 
Smyrna, 196 S.W.2d 668, 29 Tenn. 
App. 827. 

Tex.—Scott V. Gardner, 156 S.W.2d 
613, 187 Tex. 628, 141 A.L.R. 60— 
Lindley v. E'ranklin Fire Ins. Co., 
162 S.W.2d 1109, 137 Tex. 196— 
Johnson v. Employers Liability 
Assur. Corp., 112 S.W.2d 449, 181 
Tex. 867—City Investment & Loan 
Co. V. Wichita Hardware Co., 91 
S.W.2d 688, 127 Tex. 44—Giannukes 
V. Sflris, 81 S.W.2d 999, 126 Tex. 
354 —^Tanner v. Drake, 78 S.W.2d 
162, 124 Tex. 396—Texas Bmp. 

Ins. Ass'n v. Lee, CivA.pp., 264 
S.W.2d 902, reversed on other 
grounds. Sup., 266 S.W.2Ld 669— 
Sohio Petroleum Co. v. Jurek, Civ. 
App., 248 S.W.2d 294—Stanley v. 
Lieb, CivA.pp., 243 S.W.2d 227— 
Atguilera v. Reynolds Well Service, 
Civ.App., 234 S.W.2d 282, error re¬ 
fused—Seaboalt v. Vandaveer, Civ. 
App., 281 S.W.2d 666, refused no 
reversible error—Abramson v. City 
of San Angelo, Civ.App., 210 S.W. 2d 
476, error dismissed—^Epps v. Flne- 
hout CivApp., 189 S.W.2d 631, re¬ 
fused for want of merit—^Hood v. 
Hood, Civ.App., 168 S.W.2d 247— 
Boyd V. Chicago, R. I. & P. Ry. 
Co., CivApp., 149 S.W.2d 1063— 
Felton V. Davenport Clv.App., 148 
S.W.2d 988, error dismissed, judg¬ 
ment correct—^Zeigler v. Latha m , 
Civ.App., 144 S.W.2d 486—Merry- 
man V. Zeleny, Civ.App., 148 S.W. 
2d 410—Gk)rin v. Moss, CivApp., 
188 S.W.2d 612—Coats v. Stewart 
Civ.App., 186 S.W.2d 1026, error 
dismissed, judgment correct— 
Younger Bros. v. Moore, CivApp., 
135 S.W.2d 780, error dismissed, 
judgment correctr—Poulos v. Pulas¬ 
ki, Civ.App., 180 S.W.2d 1076, er¬ 
ror dismissed—Broaddus v. Long, 
Oiv.App., 126 S.W.2d 840, affirmed 
188 S.W.^ 1667, 186. Tex. 868— 
Octane Oil Refining Co. v. Blank- 
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enshlp-Antniey Implement Co., 
ClvJLpp., 117 S.W.2d 885—Davis v. 
Texas Standard Life Ins. Co., Civ. 
App., 116 S.W.2d 1182—Greenway 
V. Great Atlantic & Pacific Tea Co., 
Civ.App., 114 S.W.2d 485—^Larson 
V. Whitten, Clv.App., Ill S.W.2d 
786, error dismissed—^Transconti¬ 
nental Ins. Co. of New York v. 
Greenwood, CivApp., 90 S.W.2d 
1114—^Ptee V. Smith, Clv.App., 80 
S.W.2d 419, reversed on other 
groimds Smith v. Free, 107 S.W.2d 
588, ISO Tex. 28—White House 
Lumber Co. v. Denny, Civ.App., 76 
S.W.2d 709, error refused—Dr. Pep¬ 
per Bottlinsr Co. V. Kainboldt, Civ. 
App., 66 S.W.2d 496, reversed on 
other srrounds Schroeder v. Rain- 
boldt, 97 S.W.2d 679, 128 Tex. 269 
—Strickler v. Kassner, Clv.App., 
64 S.W.2d 1026—Williams v. Na¬ 
tional Bank of Commerce, Civ. 
App., 62 S.W.2d 1108, reversed on 
other grounds National Bank of 
Commerce v. Williams, 84 S.W.2d 
691, 126 Tex. 619—Transcontinen¬ 
tal Ins. Co. of New York v. Fra¬ 
zier, CivApp., 60 S.W.2d 268—Chi¬ 
cago Fire & Marine Ins. Co. v. 
Biarkness, CivApp., 68 S.W.2d 171 
—Head v. Scurr, CivApp., 8 S.W. 
2d 819, error dismissed—Mer¬ 
chants* Bank of Kansas City v. 
Gallagher, Clv.App., 8 S.W.2d 683 
—Kansas City, M. & O. Ry. Co. of 
Texas v. Rochester Independent 
School Dist, Civ,App., 292 S.W. 
964—Crenshaw v. Chambers, Civ. 
App., 288 S.W. 1095—San Angelo 
Water, Light & Power Co. v. 
Baxigh, CivApp., 270 S.W. 1101— 
Riley v. Hallmark, CivApp., 180 
S.W. 134. 

Ya.—U-Run-It Co. v. Merryman, 163 
S.F. 664, 164 Va. 467. 

Wash.—^Erickson v. Barnes, 107 P.2d 
348, 6 Wash.2d 251—^Vercruysse v. 
Cascade Laundry Co., 74 P.2d 920, 
198 Wash. 184—Griffin v. Smith, 
282 P. 929, 132 Wash. 624. 

64 C.J. p 858 note 60. 

69. IT.S.—^Yarbrough v. Prudential 
Ins. Co. of America, C.CA.Gta., 100 
F.2d 647—^Mississippi Power & 
Light Co. v. Griffin, C.C.AMiss., 81 
F.2d 292—^Reid v. Maryland Cas¬ 
ualty Co., C.C.ATex., 63 F.2d 10— 
Leuthe V. Brie R. Co., D.C.N.Y., 12 
F.Supp. 161. 

Ala.—^Standard Oil Co. v. Gentry, 1 
So.2d 29, 241 Ala. 62. 

Ariz.—Carr v. Florian, 29 P.2d 728, 
43 Ariz. 149. 

Ark.—Gibson Oil Co. v. Sherry, 291 
S.W. 66, 172 Ark. 947—Winter-State 
Business Men's Acc. Ass*n v. San¬ 
derson, 222 S.W. 61, 144 Ark. 271. 

Cal.—Ona v. Reachi, 283 P.2d 949, 
105 CklApp.2d 758—^Fraher v. 
Eisenmann, 270 P. 704, 94 CalApp. 
48 . 


Colo.—City of Colorado Springs v. 
Coray, 139 P. 1031, 26 Colo.App. 
460. 

Conn.—^Perrin v. Wheeler, 161 A 161, 
111 Conn. 661. 

D.C.—Fudbis V. AronolF, MunApp., 
46 A2d 701. 

Fla.—Winter Park Telephone Co. v. 
Strong, 179 So. 289, 130 Fla. 766, 
rehearing denied 182 So. 927. 

Ga.—Western & A. R. Co. v. Gard¬ 
ner, 40 S.E.2d 672, 74 Ga.App. 699 
—Georgia Power Co. v. Whitlock, 
174 S.E. 162, 48 Ga.App. 809. 

Iowa.—^Bauer v. Reavell, 260 N.W. 
89, 219 Iowa 1212. 

Me.—^Moore v. Cuozzo, 138 A 668, 
126 Me. 600. 

Mass.—Weiner v. D. A Schulte, Inc., 
176 N.B. 114, 276 Mass. 879—Ros¬ 
enberg V. Rome, 176 N.E. 171, 275 
Mass. 64—Warner v. Fuller, 189 
N.E. 811, 246 Mass. 620—Millay v. 
Town Taxi, 186 N.E. 127, 242 Mass. 
314. 

Minn.—Placke v. White-Price Co., 
228 N.W. 554, 179 Minn. 147. 

Mo.—Johnson v. Southern Ry. Co., 
176 S.W.2d 802, 351 Mo. 1110—Pet¬ 
tyjohn V. Kansas City Public 
Service Co., App., 208 S.W.2d 616 
—^Northcutt V. McKlbben, 169 S.W. 
2d 699, 236 MoApp. 605—^Brown 

V. Alton R. Co., 161 S.W.2d 727, 286 
Mo.App. 26—Brown v. Alton R. 
Co., App., 132 S.W.2d 713, record 
quashed on other grounds State ex 
rel. Aton R. Co. v. Shain, 143 S. 

W. 2d 288, 846 Mo. 681—Cable v. 
Metropolitan Life Ins. Co., 128 S. 
W.2d 1123, 233 Mo.App. 1093— 
Martin v. Kiefer, App., 96 S.W.2d 
1214—Glaves v. Old Gem Catering 
Co., App., 18 S.W.2d 664. 

Mont.—OEIage v. Orton, 175 P.2d 174, 
119 Mont. 419. 

N.H.—Watkins v. Boston & M. R. R., 
138 A 816, 88 N.H. 10. 

N.J.—^Kuziora v. Garfleld-Passalc 
Transit Co., 166 A 883, 9 N.J.Misc. 
1017, 

N.Y.—Rosenthal v. New York Rys. 
Corp., 1 N.Y.S.2d 876, 268 App.Div. 
204—^Toorock v. Delevan Smelting 
& Refining Works, 272 N.Y.S. 891, 
242 App.Div. 706—Markowitz v. 
New York Rys. Co., 176 N.Y.S. 778, 
188 App.Dlv. 482—^Dinerstein v. 
Shapiro, 262 N.Y.S. 461, 147 Mlsc. 
87. 

Ohio.—^Beck v. Wuerdeman, App., 62 
N.E.2d 616. 

Pa.—Weiss v. London Guarantee & 
Accident Co., Limited, of London, 
132 A 120, 286 Pa, 261—Pastore 
V. Suglia, 101 A2d 135, 174 Pa. 
Super. 339—Golden v. City of 
Philadelphia, 64 A2d 837, 161 Pa. 
Super. 868—^Tamres v. Reed, 166 
A 638, 109 Pa.Super. 28. 

R.L—^Btaxrington v. Liggett Drug 
Co., 20 A2d 537. 67 R.I. 58—Gillis 
V. Melone, 11 A2d 442, 64 R.L 178. 
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S.D.—Hudson v. Sheafe, 171 N.W. 
820, 41 S.D. 476. 

Tenn.—^Kemp v. Caruthers, 11 Tenn. 
App. 201. 

Tex.—Hopson v. Gulf Oil Corp., Civ. 
App., 827 S.W.2d 823, reversed in 
part on other grounds 237 S.W.2d 
352, 150 Tex. 1—Cannady v. Dallas 
Ry. & Terminal Co., Civ.App., 219 
S.W.2d 816— 7 Texas Motor Coaches 

V. McKinney, Civ.App., 186 S.W.2d 
714—Hood V. Hood, Civ.App., 163 
S.W.2d 247—^Hudson Ins. Co. v. 
McKnight, Civ.App., 68 S.W.2d 
1088—Katz V. Nix, CivApp., 42 S. 

W. 2d 801—^Magouirk v. Cantrell, 
Civ.App., 16 S.W.2d 337—Wach- 
holder V. Pauli, CivApp., 267 S.W. 
325—Stanley Manly Boys Clothes 
V. Hickey, CivApp., 260 S.W. 959 
—^Riley v. BtaJlmark, Civ.App., 180 
S.W. 134. 

Vt—Allen V. Moore, 199 A 267, 109 
Vt. 405. 

Wash.—Scholz v. Leuer, 109 P.2d 
294, 7 Wash.2d 76. 

W.Va.—^Humphrey v. Virginian Ry. 

Co., 54 S.B.2d 204, 132 W.Va. 260. 
Wls.—Nelson v. Klemm, 245 N.W. 
667, 210 Wis. 432. 

Wyo.—^Hardee v. Miller, 247 P.2d 149, 
70 Wyo. 204. 

64 C.J. p 368 note 61. 

70, U.S,—^Montrose v. Nelson, C.A 
N.J., 175 F.2d 1021—Armour & Co. 
V. Bassel Bros., C.C.ATex., 22 F. 
2d 728, certiorari denied 48 S.Ct. 
420, 276 I7.S. 636, 72 L.Ed. 743. 

Ark.—Gingles v. Rogers, 176 S.W.2d 
192, 206 Ark. 916. 

Cal.—Shotwell v. Bloom, 140 P.2d 
728, 60 Cal.App.2d 803—^Fraher v. 
Eisenmann, 270 P. 704, 94 Cal.App. 
48—Simmons v. Pacific Electric 
Ry. Co., 212 P. 641, 60 Cal.App. 140 
—^Ross V. San Francisco-Oakland 
Terminal Rys. Co., 191 P. 703, 47 
CaJ.App. 763. 

Conn.—^Lockwood v. Helfant, 13 A. 
2d 136, 126 Conn. 684—Nazionale 
V. Hutchinson, 162 A 679, 112 
Conn. 686. 

Fla.—Winter Park Telephone Co. v. 
Strong, 179 So. 289, 130 Fla. 755, 
rehearing denied 182 So. 927. 

Iowa.—Johnson v. Des Moines City 
Ry. Co., 207 N.W. 984, 201 Iowa 
1044. 

Me.—^Moore v. Cuozzo, 138 A 668, 126 
Me. 600. 

Ma^ss.—^Boutillier v. Wesinger, 78 N. 
E.2d 196, 322 Mass. 496—Jackson 
V. Anthony, 185 N.E. 389, 282 
Mass. 640—^Rosenberg v. Rome, 176 
N.E. 171, 275 Mass. 64—Finkel- 
stein V. Sneierson, 178 N.E. 703, 
273 Mass. 424—^Barry v. Cronin, 
172 N.E. 696, 272 Mass. 477—Tyr¬ 
rell V. Caruso, 168 N.E. 924, 269 
Mass. 379—Sleeper v. Park, 122 N. 
E. 816, 232 Mass. 292—^Bloom v. 
Nutile Shapiro Co., 142 N.E. 66, 
247 Mass. 852—Johnstone v. Coch- 
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of a party/^ or a close friendj^^ qj. one in his em¬ 
ployes or indebted to bimJ^ 

Where testimony of witness may he entirely dis¬ 
regarded as not essential to the party’s case, the 
question of its credibility need not be submitted to 
the jury where there is no other evidence requiring 
the submission of the caseJ® 
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h. TTncontradicted Testimony 

Notwithstanding the testimony of a party or of an 
Interested witness is uncontradicted, its weight and cred¬ 
ibility are ordinarily questions to be submitted to the 
Jury. 

Notwithstanding the testimony of a party^s or of 
an interested witness'^7 is uncontradicted, its weight 
and credibility are ordinarily questions to be sub- 


rane, 121 N.E. 529, 231 Mass. 472— 
Anderson v. Middlebrook, 89 N.E. 
157, 202 Mass. 506. 

Minn.—Schendel v. Mundt, 190 N.W. 
56, 153 Minn. 209. 

Mo.—^Rockenstein v. Rogers, 31 S.W. 
2d 792, 326 Mo. 468—Cardis v. 
Roessel, 186 S.W.Sd 753, 238 Mo. 
App. 1234—^Barls v. Alsup, 176 S. 
W.2d 830, 237 Mo.App. 819—^Brown 
V. Alton R. Co.. 151 S.W.2d 727. 
236 Mo.App. 26—^Brown v. Alton 
R. Co., App., 132 S.W.2d 713, rec¬ 
ord quashed on other grounds 
State ex rel. Alton R. Co. v. Shain, 
143 S.W.2d 233. 346 Mo. 681— 
Pabst V. Aurmbruster, App., 91 S.W. 
2d 652—Howlett v. Randol, App., 
39 S.W.2d 463. 

N.T.—^Dean v. Van Nostrand, 4 N.E. 
134. 101 N.T. 621. 23 Wkly.Dig. 97 
—Van Rensselaer v. Chism, 174 N. 
T.S. 751, 186 App.Div. 667—Diner- 
stein y. Shapiro, 262 N.Y.S. 461» 
147 Misc. 87—^Levine v. Gray, 176 
N.Y.S. 77. 

Pa.—^Moquin V. Mervine, 146 A. 448, 
297 Pa. 79—^Pastore v. Suglia, 101 
A.2d 185, 174 Pa.Super. 339—Reese 
V. Trasoff, 165 A. 672, 108 Pa. 
Super. 478—^Kircher v, Sprenger, 
4 Pa.Super. 38. 

R. I.—Gillis V. Melone, 11 A.2d 442, 
64 R.I. 178. 

S. D.—Bank of Dallas v. Wright, 196 
N.W. 300, 47 S.D. 88. 

Tex.—^Peveto v. Herring, CiY.App., 
198 S.W.2d 921—^Moore v. Conway, 
Civ.App., 108 S.W.2d 964. 

Wash.—Gay son v. Daugherty, 66 P. 
2d 1148, 190 Wash. 183—Smith v. 
Bratnober, 62 P.2d 456, 188 Wash. 
244—Nenezich v. Elich, 49 P.2d 83, 
183 Wash. 657—^Thornton v. Ene- 
roth, 39 P.2d 879, 180 Wash. 260— 
Chin Shu Num y. M. Yamamoto, 
26 P.2d 891, 176 Wash. 699-^hom- 
as y. Adams, 24 P.2d 432, 174 
Wash. 118—State Finance Co. y. 
Hamacher, 17 P.2d 610, 171 Wash. 
15. 

64 CJ. p 359 note 52. 

71. N.Y.—^Havanagh y. Wilson, 70 
N.Y. 177. 

Tex.—Joflre v. Mynatt, Ciy.App., 240 
S.W. 819. 

Wls.—OO^ler y. Leonard. 239 N.W. 

498, 207 Wls. 43. 

64 C.J. p 359 note 63. 

72. CaL—^Thompson y. Hi ck m an, 
200 P.2d 893, 89 CaLApp.2d 356. 

73. U.S.—^Yarbrough v. Prudential 


Ins. Co. of America, C.CAl.Gcu, 100 
P.2d 647. 

Cal.—Showalter y. Western Pac. R. 
Co., 106 P.2d 895, 16 Cal.2d 460. 

Mass.—Clark y. C. B. Fay Co., 183 
NJS. 423, 281 Mass. 240—Bryant 
y. Boston Eleyated Ry. Co., 122 N. 
R 744, 232 Mass. 549. 

Mo.—Allen y. Chicago, R. L & P. Ry. 
Co., 64 S.W.2d 787, 227 Mo.App. 468. 

Tenn.—Poole y. First Nat, Bank of 
Smyrna, 196 S.W.2d 663, 29 Tenn. 
App. 327. 

64 C.J. p 859 note 54. 

74. N.Y.—Vieser y. Bellows, 205 N. 
Y.S. 26, 209 App.Dly. 540, appeal 
dismissed 147 N.R 221, 289 N.Y. 
622. 

76. TJ.S.—^Union Electric Steel Co. 
y. Imperial Bank of Canada, C.C.A. 
Pa., 286 F. 867. 

76. Ark.—Strickland y. Missouri 
Pac. Tranap. Co., 116 S.W.2d 830, 
196 Ark. 960. 

Ky.—^Purcell y. Michigan Fire & Ma¬ 
rine Ins. Co. of Detroit, 173 S.W. 
2d 134, 296 Ky. 232. 

Mich.—Green y. Detroit United Ry., 
177 N.W. 263, 210 Mich. 119. 

Mo.—Giles y. Moundridge Milling 
Co., 178 S.W.2d 745, 361 Mo. 668— 
Woehler y. City of St. Loiiis, 114 
S.W.2d 985, 342 Mo. 237—Motors 
Ins. Corp. y. Union Market Ga¬ 
rage, App., 207 S.W.2d 886—Mis¬ 
souri Steel & Wire Co. y. Edmonds 
& Allgier, 136 S.W.2d 118, 234 Mo. 
App. 1028. 

KBC—^Trudeau y. Manchester Coal & 
Ice Co., 192 A. 491, 89 N.H. 83— 
Thompson y. J. P. Morin & Co., 
114 A. 274, 80 N.H. 144. 

N.Y,—Bums y. Knight, 187 N.Y.S. 
604. 

Pa.—Agger y. Frank DonateUi & 
Co., 91 A.2d 803, 171 Pa.Super. 631 
—Albert H. Greenfield & Co. y. 
Ruberg, 35 A.2d 784, 154 Pa.Super. 
121—^Ross y. Reigelman, 14 A.2d 
591, 141 Pa.Super. 293. 

Tex.—Simmonds y. St. Louis, B. & 
M. Ry. Co., 91 S.W.2d 332, 127 Tex. 
23—Stanley y. Lieb, Ciy.App., 243 
S.W.2d 227—Ginsberg y. Selbest 
Dress, Inc., Ciy.App., 238 S.W.2d 
621, error refused no reyersible 
error—Elamp y. BCargls Bldg. Co., 
Ciy.App., 288 S.W.2d 277, error 
refused no reyersible error—Amer¬ 
ican Water Co. y. Bunge, ClyApp., 
213 S.W.2d 98, refused no reyersi¬ 
ble error—Pacific Fire Ins. Cow v. 
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Smith, avApp., 202 S.W.2a 828— 
Gammill y. Mullins, Civ.App., 188 
S.W.2d 986. error dismissed— 
Moody y. Kimball, Ciy.App., 173 S. 
W.2d 270—Wells v. Smith, Civ. 
App., 144 S.W.2d 480, error dis¬ 
missed, Judgment correct—^Hillier 
V. Howard, Civ.App., 131 S.W.2d 
1002, error refused—^Broaddus v. 
Long, Civ.App., 126 S.W.2d 840, 
affirmed 138 S.W.2d 1057, 135 Tex. 
353—Traders & General Ins. Co. 
y. Patterson, CivApp., 123 S.W.2d 
766, error dismissed—Octane Oil 
Refining Co. v. Blankenship-Antil- 
ley Implement Co., Civ.App., 117 
S.W.2d 885—Southern Underwriters 
v. Gallagher, Civ.App., 116 S.W. 2d 
450, reversed on other grounds 136 
S.W.2d 690, 186 Tex. 41—Koth- 
mann v. Southwest Co., Civ.App., 
92 S.W.2d 272, error dismissed— 
Metropolitan Life Ins. Co. y. Wann, 
Ciy.App., 81 S.W.2d 298, reversed 
on other grounds 109 S.W.2d 470, 
130 Tex. 400, 115 AL.R. 1301— 
Strickler y. Kassner, Ciy.App., 64 
S.W.2d 1026—Texas Employers* 
Ins. Ass’n v. Hllderbrandt, Civ. 
App., 62 S.W.2d 209—Commercial 
State Bank y. Blackwell, Cly.App., 
61 S.W.2d 563. 

64 C.J. p 359 note 57. 

77. U.S.—California Fruit Exchange 
v. Henry, D.GPa, 89 F.Supp. 680, 
affirmed, CJL, 184 F.2d 617. 

Ark.—Sykes v. Carmack, 202 S.W.2d 
761, 211 Ark. 828—Plunkett-Jarrell 
Grocer Co. y. Freeman, 92 S.W.2d 
849, 192 Ark. 380. 

N.Y.—^Piwowarski v. Cornwell, 7 N. 
E.2d 111, 273 N.Y. 226—Mocarskl 
y. Transit-Mix Concrete Co., 45 N. 
Y.S.2d 815, 267 App.Diy. 832. ap¬ 
peal denied 47 N.Y.S.2d 316, 267 
App.Div. 879—Christie v. B. F. 
Vineburg, Inc., 19 N.Y.S.2d 252, 
259 App.Div, 842—^In re Cunning¬ 
ham's WUl, 61 N.Y.S.2d 648. 

Okl.—Oozpus Jtnris dted In. Koehn y. 
Fluman, 126 P.2d 1002, 1004, 191 
OkL 71. 

Tenn.—Poole v. First Nat. Bank of 
Smyrna, 196 S.W.2d 563, 29 Tenn. 
App. 827. 

Tex.—^Texas Employers* Ins. Ass'n 
v. Roberts, 189 S.W.2d 80, 186 Tex. 
123—^Texas Emp. Ins. Ass'n v. 
Lee, CivApp., 254 S.W.2d 902, re¬ 
versed on other grounds. Sup., 256 
S.W.2d 569—Funderburk v. Doffle- 
myer, CivApp., 284 S.W.2d 889, 
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mitted to the jury. The rule, however, is not with¬ 
out exception,and in some jurisdictions, where 
there are no discrediting circumstances, the evidence 
of a party,79 or of an interested witness,may 
present a question of law, as where the testimony of 
a party is not contradicted either by direct evidence 
or by any legitimate inference from the evidence^^ 
and is not opposed to the probabilities^^ and not in 
its nature surprising or suspicious.83 While a jury 
may consider the opportunities of a witness of 
knowing the facts about which he testifies, and his 
interest or want of interest in the case, there is no 


rule of law requiring the jury to believe the wit¬ 
ness who has least interest in the case and the best 
opportunity of knowing the facts to which he tes- 
tifies.84 

a Conflicting or Contradictory Testimony 

(1) Testimony of different witnesses 

(2) Testimony of particular witness 

(1) Testimony of Different Witnesses 

The credibility of a party or of a person Interested 
In the event of the suit is a question for the Jury where 


ror refused—^Bartsch v. Ruby, Civ. 
App., 229 S.W.2d 105, majidamus 
overruled—Amerlcaji Water Co. v. 
Bunge, Clv.App., 213 S.W.2d 98, 
refused no reversible error—Gam- 
mill V. Mullins, CivA.pp., 138 S.W. 
2d 986, error dismissed—^Moody v. 
Kimball, CivAjpp., 178 S.W,2d 270 
—^Bowers v. Bingham, Civ.App., 
169 S.W.2d 676—Martin v. Cable, 
dvApp., 140 S.W.2d 894—Octane 
Oil Refining Co. v. Blankenship- 
Antilley Implement Co., Civ.App., 
117 S.W.2d 886—^Homestead Build¬ 
ing & Loan Ass'n v. Youngblood, 
Clv-App., Ill S.W.2d 827—Koenig 
V. Marti, CivJlpp., 103 S.W.2d 1023, 
error dismissed—^Thomasson v. 
Davis, CivJlpp., 74 S.W.2d 667, er- 
ror dismissed. 

Wash.—Reeder v. Trader's Nat. 

Bank, 68 P. 461, 28 Wash. 189. 

64 C.J. p 359 note 68. 

78. Mo.-—Hanser v, Lerner, App., 153 
S.W.2d 806. 

N.T.—American Surety Co. of New 
York V. Palmer, 206 N.Y.S. 817, 
211 App.Div. 172, reversed on oth¬ 
er grounds 147 NM. 359, 240 N.Y. 
63—Bums V. Knight, 187 N.Y.S. 
604. 

Tex.—Sohio Petroleum Co. v. Jurek, 
ClvApp., 248 S.W.2d 294—Bartsch 

V. Ruby, ClvAjpp., 229 S.W,2d 
105, mandamus overruled—Ameri¬ 
can Water Co. v. Bunge, Civ.App., 
218 S.W.2d 93, refused no reversi¬ 
ble error—Moody v. Kimball, Civ. 
App., 178 S.W.2d 270—Bowers v, 
Bingham, av.App., 159 S.W.2d 576 
—Martin v. Cable, CivA^p., 140 6. 

W. 2d 894—Traders & General Ins. 
Co. V. Patterson, Civ.App., 123 S.W. 
2d 766, error dismissed—Spring- 
field Fire & Marine. Ins. Co. v. Wm. 
Cameron & Co., CivAiPP., 96 S.W. 
2d 788—Metropolitan Life Ins. Co. 

V. Wann, CivAj>p., 81 S.W.2d 298, 
reversed on other grounds 109 S. 

W. 2d 470, 180 Tex. 400, 116 A.L.R. 
1301. 

64 C.J. p 359 note 69. 

78. Mo.—Motors Ins. Corp. v. Un¬ 
ion Market Garage, App., 207 S.W. 
■ 2d 836. 

ir.Xi—Lincoln Nat B^nk v. Kirk,. 41 


N.Y.S. 13, 18 Misc. 45—Bums v. 
Knight 187 N.Y.S. 604. 

Pa.—Say v. Prior Oil Co., 43 A.2d 417, 
167 Pa.Sup6r. 629. 

Tex.—Commercial Travelers Casualty 
Co. V. Johnson, Civ.App., 217 S.W. 
2d 160—^Eaton v. Rutherford, Civ. 
App., 163 S.W.2d 247, error refused 
—Wells V. Smith, Civ.App.. 144 S. 
W.2d 430, error dismissed. Judg¬ 
ment correct—Traders & General 
Ins. Co. V. Patterson, Clv.App., 123 
6.W.2d 766, error dismissed— 

Springfield Fire & Marine Ins. Co. 

V. Wm. Cameron & Co., Civ App., 
96 S.W.2d 788—Metropolitan Life 
Ins. C<x V. Wann, Civ.App., 81 S.W. 
2d 298, reversed on other grounds 
109 S.W.2d 470, 130 Tex. 400, 115 
A,L.R 1801. 

64 C.J. p 369 note 60. 

8CK N.Y.—^American Surety Co. of 
New York v. Palmer, 206 N.Y.S. 
817, 211 App.Div. 172, reversed on 
other grounds 147 N.B. 369, 240 N. 
T. 63. 

Or.—Miller v. Service and Sales, 88 
P.2d 995, 149 Or. 11, 96 A.L.R. 628. 
Tex.—^Patrick v. Reed, Civ.App., 263 
S.W.2d 444—Wilson v. Teague In- 
• dependent School Dlst, Clv.App., 
261 S.W.2d 263, error refused— 
Sohio Petroleum Co. v. Jurek, Civ. 
App., 248 S.W.2d 294r-Walker v. 
Simons, CivApp., 243 S.W.2d 600, 
error refused no reversible error— 
Bartsch v. Ruby, CivApp., 229 S. 

W. 2d 106, mandamus overruled— 
American Water Co. v. Bunge, Civ. 
App., 218 S.W.2d 98, refused no re¬ 
versible erroi>—-Moody v. Kimball, 
CivApp., 178 S.W.2d 270—^Bowers 
V. Bingham, Clv.App., 169 S.W.2d 
676—Bibby v. Bibby, Civ.App., 114 
S.W.2d 284, error dismissed— 
Homestead Building & Loan Ass'n 
V, Youngblood, CivApp., Ill S.W. 
2d 827—Koenig v. Marti, CivAjpp., 
103 S.W.2d 1023, error dismissed— 
Heiner. v. Hoiheland Realty Co., 
CivApp., 100 S.W.2d 793. 

64 C.J. p 369 note 61. 

8L Md.—Hathcock v. Mackubin, 170 
A 673, 166 Md. 70. 

Mo.—Motors Ins. Corp. v. Union Mar¬ 
ket Garage, App., 207 S.W.2d 836. 
N.Y.—American Surety Co. .of New 
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York V. Palmer, 206 N.Y.S. 817, 211 
App.Div. 172, reversed on other 
grounds 147 N.B. 359, 240 N.Y. 63— 
Lincoln Nat. Bank v. Kirk, 41 N.Y. 
S. 13, 18 Misc. 45—^Bums v. Knight, 
187 N.Y.S. 504. 

Tex.—Patrick v. Reed, Civ.App., 263 
S.W.2d 444—Wilson v. Teague In¬ 
dependent School Dish, Civ.App., 
251 S.W.2d 263, error refused— 
Walker v. Simons, Civ.App., 243 S. 
W.2d 600, error refused no revers¬ 
ible error—^Bartsch v. Ruby, Civ. 
App., 229 S.W.2d 106, mandamus 
overruled—American Water Co. v. 
Bunge. Civ.App., 213 S.W.2d 93, re¬ 
fused no reversible error—^Moody 
V. Kimball, Clv.App., 178 S.W.2d 
270—Eaton V. Rutherford, Civ. 
App., 163 S.W.2d 247, error refused 
—^Bowers v. Bingham, Civ.App., 169 
S.W.2d 676—^Martin v. Cable, Civ. 
App., 140 S.W.2d 894—Homestead 
Building & Loan Ass'n v. Young¬ 
blood, CivApp., Ill S.W.2d 827— 
Springfield Fire & Marine Ins. Co. 
V. Wm. Cameron & Co., Civ.App., 96 
S.W.2d 788—Metropolitan Life Ins. 
Co. V. Wann, Civ.App., 81 S.W.2d 
298, reversed on other grounds 109 
S.W.2d 470, 130 Tex. 400. 116 AL.R. 
1301—^Etort V. Wilson, CivApp., 281 
S.W. 339, reversed on other 
grounds. Com.App., 288 S.W. 138. 
64 C.J. p 360 note 62. 

82. N.Y.—Americcm Surety Co. of 
New York v. Palmer, 206 N.Y.e. 
817, 211 App.Div. 172, reversed on 
other grounds 147 N.B. 359, 240 N. 
Y. 63—Burns v. Knight, 187 N.Y.S. 
604. 

64 C.J. p 360 note 63. 

83. N.Y.—^American Surety Co. of 
New York v. Palmer, 206 N.Y.S. 
817, 211 App.Div. 172, reversed on 
other grounds 147 N.B. 859, 240 N. 
Y. 63—Bums v. Knight, 187 N.Y.S. 
504. 

Tex.—^Bartsch v. Ruby, Civ.App., 229 
S.W.2d 106, mandamus overruled— 
American Water Co. v. Bunge, Civ. 
App., 213 S.W.2d 93, refused no re¬ 
versible error—Moody v. Kimball, 
CivApp., 173 S.W.2d 270. 

64 C.J. p'369 note 64i 

84. Ga.—Hudson v. Best, 30 S.Bi 688, 
104 Ga. 131. . 
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the evidence of the party or Interested witness Is con¬ 
tradicted by the evidence of other witnesses. 

The rtile that the credibility of a party or person 
interested in the event of the suit is a question for 

the jury applies where the evidence of plaintiff,86 
or defendant,86 or an interested witness87 is con¬ 
tradicted by the evidence of other witnesses. The 
jury may disregard the testimony of a number of 
interested witnesses in favor of that of a single 
disinterested witness,88 and, conversely, the credi¬ 
bility of testimony of the interested witness is to 
be determined by the jury and he may be believed. 
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although contradicted by a number of other wit- 

nesses.88 

(2) Testimony of Particular Witness 

As a general rule, the credibility of a party or of a 
person Interested in the event of the suit Is a question 
for the Jury where there are contradictions or Inconsist¬ 
encies In his testimony. 

The rule that the credibility of the testimony of a 
party or interested witness is for the jury applies 
where there are contradictions or inconsistencies 
in the testimony of a party®® or of an interested 
witness, as where the witness has made prior in- 


85. TJ.S.—Starr v. Superheater Co., 

C. C.A.Ind., 102 P.2d 170~Moran v. 
Pittsburgh-Des Moines Steel Co., 

D. C.Pa., 86 F.Supp. 255, reversed on 
other grounds, C.A., 188 F.2d 467. 

Cal.—Pascoe v. Payne, 12 P.2d 1091, 
124 Cal.App. 528. 

D.C.—Southern Finance Co. v. Ver¬ 
mont Garage, 146 F.2d 670, 79 U.S. 
APP.D.C. 324—Chesapeake & Poto¬ 
mac Telephone Co. v. I/ewls, 99 F. 
2d 424. 69 App.D.0. 191. 

Ky.—Henry v. Fields, 181 S.W.2d 467, 
279 Ky. 513. 

Mass.—O'Brien v. Freeman, 11 N.Bl 
2d 582, 299 Mass. 20—Whiteacre v. 
Boston Elevated Ry. Co., 134 N.E. 
640, 241 Maas. 163. 

Minn.—Sundeen v. Barthel, 63 N.W, 
2d 267. 

Mo.—^Monsour v. Excelsior Tobacco 
Co., 144 S.W.2d 62. 

N.T.—Sokoloff V. Wapnlck. 266 KT. 

S. 805. 149 Misc. 535. 

N.C.—^Maxwell v. Proctor & Gamble 
Distributing Co., 168 S.E. 408, 204 
N.C. 809. 

Tex.—Jones v. Elliott, Clv,App., 259 
S.W.2d 28$, error refused. Sup., 263 
S.W.2d 250—^Bankston v. Scott Civ. 
App., 216 S.W.2d 291, error refused 
—^Fraser v. Rogers, ClvA.pp., 56 
S.W.2d 911. 

64 C.J. p 860 note 67. 

86. Cal.—Pascoe v. Payne, 12 P.2d 
1091. 124 Cal.App. 528. 

Ga.—Turner v. Etardy, 82 S.E.2d 483, 
198 Ga. 626—^Pendley v. Bennett 
157 S.E. 250, 42 Ga.App. 596. 

Ky.—Henry v. Fields, 181 S.W.2d 467, 
279 Ky. 513. 

Minn.—Sundeen v. Barthel, 63 N.W. 
2d 267. 

Tex.—Bankston v. Scott, Civ.App., 216 
S.W.2d 291, error refused. 

Wis.—^Feller v. Leonard, 283 N.W. 

498, 207 Wls. 43. . 

64 C.J. p 360 note 68. 

87. XT.S.—Great Atlantic,* 8b Pacific 

Tea Co, V. Robards, C.CA*N.C., 161 
F.2d 929. , 

Tex.—^Davis v. Texas St^uidard Life 
Ins. Co.. C1V.APP., 115 S.W.2d 1182 
—^Hughes V. WrUble, Civ.App., 88 
S.W.2d 661, afflxmed 116 S.W.2d 
868. 131 Tex. 444. i 

88 C.J.S.—82 


Wis.—^Feller v. Leonard, 239 N.W. 
498, 207 Wls. 48. 

64 C.J. p 360 note 69. 

88. U.S.—Chamberlain v. Pennsyl¬ 
vania R. Co.. C.C.A.N.T., 59 F.2d 
986, reversed on other grounds 
Pennsylvania R. Co. v. Chamber- 
lain. 58 S.Ct 891, 288 U.S. 883. 77 
L.Ed. 819. 

89. Ind.—^Lowman v. Lowman, 88 N. 
E.2d 780. 109 Ind.App. 163. 

64 C.J. p 860 note 71. 

90b Ala.—Spurlock v. J. T. Knight 
& Son, 13 So.2d 396, 244 Ala. 364. 

Ga.—^Pendley v. Bennett, 157 S.E. 
250, 42 Ga.App. 596. 

Ind.—Snider v. Truex, 51 N.E.2d 477, 
222 Ind. 18. 

Iowa.—^Tobin v. Van Orsdol, 45 N.W. 
2d 239, 241 Iowa 1881. 

Kan.—^Rush v. Brown, 109 P.2d 84, 
153 Kan. 59. 

Me.—Appeal of Garland, 136 A. 459, 
126 Me. 84, certiorari denied Peti¬ 
tion of Garland, 47 S.Ct 769, 274 
UjS. 759, 71 L.Bd. 1388. 

Mass.—iSanborn v. Brunette, 52 N.E. 
2d 384, 815 Mass. 231. 

Mo.—Schonlau v. Terminal R. Ass'n 
of St Louis, 212 S.W.2d 420,-367 
Mo. 1108—Walsh v. Terminal R. 
Aas'n of St Louis, 182 S.W.2d 607, 
358 Mo. 458—Smith v. Ohio Millers’ 
Mut Fire Ins. Co., 26 S.W.2d 962, 
825 Mo. 51—Gaugh v. Qaugh, 11 S. 
W.2d 729, 321 Mo. 414, followed in 
Seehorn v. Gaugh, 11 S.W.2d 750, 
821 Mo. 456—Miller v. Gotsman, 
App., 253 S.W.2d 407—Vanausdall 
V. Schorr, App., 168 S.W.2d 110— 
Rush V. Metropolitan 
App., 68 S.W.2d 458. 

N.T.—Place v. Minster, 65 N,T. 89— 
Femald v. Kaiser & Co., 186 N.TB. 
645. 

N-C.—Donlop V. Snyder, 68 S.H2d 316, 
284 N.C. 627^Fowler v. Atlantic 
Co., 67 S.B.2d 496, 284 N.C. 642— 
BrafCord v. Copk, 52 S.E.2d 827, 232 
N.C. 699—Jackson v. Hodges, 62 
S.E.2d 826, 232 N.C. 694—Bailey 
V. Michael, 67 S.B.2d 372, 231 N.C. 
404—Barlow v. City Bus Lines, 49 
S.E.2d 793, 229 N.C. 882—^Bmery v. 
LiUtz Mut Ins. Go., 46 S.E.2d 809, 
228 N.C. 582—Graham v, Spaulding, 
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36 S.E.2d 727, 226 17.C. 86—Indus* 
trial Bank of Elizabeth City v. Res¬ 
olute Fire Ins. Co. of Providence, 
R.L, 26 S.E.2d 862, 223 N.G 390— 
Ward V. Smith, 25 S.R2d 468, 228 
N.C. 141—Edwards v. National 
Council, Junior Order United Amer¬ 
ican Mechanics, Beneficiary De¬ 
gree, 16 S.E.2d 466, 220 N.C. 41— 
Dozier v. Wood. 181 S.E. 386, 208 
N.C. 414—^Lincoln v. Atlantic Coast 
Line R. Co., 178 S.EL 601. 207 N.C. 
787. 

N.D.—^Johnson v, Huhner, 33 N.W.2d 
268. 76N.D. 13. 

Ohio.—Green v. Drungold, App., lOl 
N.E.2d 906. 

Okl.—Security Nat. Bank of Duncan 

V. Johnson, 155 P.2d 249, 195 Okl. 
107. 

Pa.—^Ingram v. City of Pittsburgh, 
39 A.2d 49, 860 Pa. 844—Cardone v. 
Sheldon Hotel Corp., 50 A.2d 700, 
160 Pa.Super. 198—Williams v. 
Stern, 40 A.2d 101, 156 Pa.Super. 
250—Glassman v. Philadelphia 
Rapid Transit Co., 169 A. 241, 111 
Pa.Super. 58—Crlssey v. Stahl, 
Com.Pl., 14 Som.Leg.J. 270. 

S.C.—Ott V. American Agr. Chemical 
Co., 172 S.B. 804, 171 S.C. 859. 

Tex.—^Harkness v. McQueen, Civ. 
App., 282 S.W.2d 629—Farr v. Kir¬ 
by Liunber Corp., Civ.App., 203 S. 

W. 2d 815—^Fruth v. Gaston, Civ. 
App., 187 S.W.2d 681, refused for 
want of merit—Sanders v. Moran, 
Civ.App., 164 S.W.2d 39—Timnell 
V. Van School Dist No. 53, Civ. 
App., 129 S.W.2d 825, error dis¬ 
missed, judgment correct—^Mer¬ 
chants Bldg. Corp. V. Adler, Civ. 
App., 110 S.W.2d 978, error dis¬ 
missed—Carr v. McQlnley Corp., 
av.App., 105 S.W.2d .410—U. S. 
Fidelity & Guaranty Co. v. McCol¬ 
lum, C1V.APP.. 70 S.W.2d 751—Herd 
V. Wade, Civ.App., 63 S.W.2d 253, 
error refused. 

Vt,—^Potter V. Crawford, 176 A. 229, 
106 Vt. 517. 

Wash.—^Briggs v. United 36^t 6b 
Produce, 119 P.2d 687; 11 Wash.2d 
466. 

Wis.—Jenks v. H6tzel, 285 N.W. 787, 
281 Wis. 243.. 

64 CJr. p 860.note 73. 
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consistent statements,^! or varies his evidence or 
contradicts himself on cross-examination,or gives 
different evidence at successive trials.^® Excep¬ 
tions to the rule requiring the testimony of a party, 
although inconsistent and contradictory, to be sub¬ 
mitted to the jury are recognized,®^ as where it 
is so unreasonable and contradictory in itself that 
it cannot be reasonably accepted as being true;®^ 
and, where the evidence of plaintiff, on whom rests 
the burden of proof to establish particular facts, is 
so contradictory as to present no basis for a finding 
except a mere conjecture, it need not be submitted.®® 

Where plaintiffs testimony proves facts set forth 
in his petition, and on cross-examination he dis¬ 
proves his case as laid,®'^ or if his testimony as to 
the cause of action alleged is contradictory and 
equivocal and there is no other evidence thereof,®® 
or where his testimony given on one day precludes 
recovery and he gives contradictory testimony with¬ 


out explanation on the following day,®® it has been 
held that it need not be submitted to the jury. Fur¬ 
ther, where plaintiff’s testimony is so conflicting 
that under one version he is not entitled to re¬ 
cover, he must indicate to the jury in some m a nn er 
that his other version, permitting a recovery, is 
the true one.! Where the proof of a fact lies whol¬ 
ly with an interested witness, and he both affirms 
and denies it, and there is no explanation, it cannot 
stand otherwise than as unproved.® 

d. Inherently Incredible or Impossible Testi¬ 
mony 

As a general rule, the credibility of a party or of an 
interested witness need not be submitted to the Jury 
where the testimony Is inherently incredible or im¬ 
possible. 

The rule requiring the jury to pass on the credi¬ 
bility of the evidence of a party or interested wit¬ 
ness does not apply where the testimony is con- 


91 . Cal.—^Buswell v. City and Coun¬ 
ty of San Francisco, 200 P.2d 115, 
89 Cal.App.2d 123—ShotweU v. 
Bloom. 140 P.2d 728, 60 Cal.App.2d 
303—OSleyser v. San Diego Electric 
By. Co.. 60 P.2d 136, 16 CaLApp.2d 
48. 

Md.—Campbell v. State to Use of Dix, 
100 A.2d 798—Terry v. O’Neal, 72 
A.2d 26, 194 Md. 680. 

Mich.—^Van Dixhorn v. Central Mo¬ 
tor Freight Co., 261 N.W. 361, 266 
Mich. 81. 

Minn.—Aide v. Taylor, 7 N.W.2d 757, 
214 Minn. 212, 146 A.L.R. 630. 

Mo.—^Tillman v. Zumwalt, 250 S.W. 
2d 142, 363 Mo. 167, applying Kan¬ 
sas law—^Merrick v. Bridgeways, 
Inc., 241 S.W.2d 1016, 362 Mo. 476 
—Reeves v. Thompson, 211 S.W.2d 
23, 857 Mo. 847—Holmes v. Egy, 
App., 202 S.W.2d 87—^Rainwater v. 
Wallace, App.. 169 S.W.2d 450, 
transferred, see 174 S.W.2d 836, 351 
Mo. 1044—Smart v. Raymond, 
App., 142 S.W.2d 100—Minneapolis- 
Moline Power Implement Co, v. 
Wright. 122 S.W.2d 397, 233 Mo. 
App'. 409—Evans v. Sears, Roebuck 
& Co., App., 104 S.W.2d 1086—Lev¬ 
ins V. City of St. Louis, App., 90 S. 
W.2d 430—^Patterson v. American 
Ins. Co. of Newark, N. J., App., 186 
S.W. 652. 

N.IL—CoufThlin v. Arms Textile Co., 
46 AuZd 130, 94 N.H. 57—^Bennett 
V. Bennett, 31 A.2d 874, 92 N.H. 879. 

Ohio.—^Taylor v. Ross, App., 78 N.E. 
2d 396, reversed on other grounds 
83 N.E.2d 222, 160 Ohio St 448, 10 
A.L.R.2d 377. 

Tex.—Gulf, C & S. F. Ry. Co. v. 
Clement Civ.App., 220 S.W. 407, 
affirmed Clement v. Gulf, C. & S. 
F. R. Co., Com.App., 236 S.W. 714. 

Wash.—White’s Trucking Co. v. Kun- 
ey, 104 P.2d 587, 4 Wash.2d 628. 


Wis.—Beskidnlak v. Masny, 60 N.W. 
2d 723, 265 Wis. 74—^Basche v. Van- 
den Heuvel, 60 N.W.2d 383, 260 Wis. 
169—Dachelet v. Home Mut Cas¬ 
ualty Co.. 46 N.W.2d 831, 268 Wis. 
418—Van Galder v. Snyder, 85 N. 
W.2d 187, 264 Wis. 120—Wallin v. 
Sutherland. 81 N.W.2d 178, 262 Wis. 
149—^Parish v. Awschu Properties, 
19 N.W.2d 276, 247 Wis. 166. 

64 C.J. p 360 note 74. 

92. Cal.—Simon ▼. City and County 
of San Francisco, 180 P.2d 393, 79 
Cal.App.2d 690—Sellars v. Southern 
Pac. Co., 166 F. 699, 83 Cal.App. 
701. 

Mo.—^Tillman v. Zumwalt 250 S.W. 
2d 142, 363 Mo. 167, applying Kan¬ 
sas law—Walsh v. Terminal R. 
Ass’n of St Louis, 182 S.W.2d 607, 
858 Mo. 468—^Moore v. Dawson, 277 
S.W. 68, 220 MoJ^p. 791. 

N.T.—Dranofsky v. Collins, 67 N.T.S. 

2d 620, 271 App.Div. 982. 

N.C.—Ward v. Smith, 25 S.B.2d 463, 
223 N.C. 141. 

Pa.—Korenkiewics, v. York Motor 
Express Co., 10 A.2d 864, 138 Pa.Su- 
per. 210. 

Tex.—Hyde v, Marks, Civ,App., 188 
S.W.2d 619, error dismissed. Judg¬ 
ment correct 

Va.—American Nat Ins, Co. v. 

Branch. 191 S.E. 668, 168 Va 478. 
64 C.J. p 860 note 76. 

93. Ark.—^Postal Telegraph-Cable 

Co. V. White, 66 S.W.2d 642, 188 
Ark. 861. 

Qa—^United Motor Freight Terminal 
Co. V. Hixon, 51 S.B.2d 679, 78 Ga 
App. 688. 

Kan.—^Smith v. Reasor, 262 P.2d 627, 
178 Kan. 876. 

Ky.—Canewood Oil Co. v. Cox, 68 S. 
W.2d 945, 260 Ky. 800. 
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Minn.—^Krenz v. Lee, 116 N.W. 832, 
104 Minn. 466. 

Mo.—Schonlau v. Terminal R. Ass’n 
of St Louis, 212 S.W.2d 420, 867 
Mo. 1108—^Reeves v. Thompson, 211 
S.W.2d 23, 867 Mo. 847—Smiley v. 
Kinney, 262 S.W. 349—Kemp v. Doe 
Run Lead Co., App., 67 S.W.2d 758 
—Guilvezan v. Union of Roumanian 
Beneficial & Cultural Societies of 
America App., 287 S.W. 787. 

Neb.—Armer v. Omaha & Council 
Bluffs St Ry. Co., 44 N.W.2d 640, 
163 Neb. 852. 

64 C.J. p 360 note 76. 

94. Mo.—^McCoy V. Home Oil & Gas 
Co., App., 60 S.W.2d 716. 

96. Miss.—Newton v. Homochitto 
Lumber Co., 138 So. 564, 162 Miss. 
20 . 

Mo.—Foerstel v. St Louis Public 
Service Co., App., 241 S.W.2d 792. 

96. Pa—Goater v. Klotz, 124 A. 83, 
279 Pa 892. 

97- Ga—^Woods v. Mercantile Bank 
& Trust Co., 122 S.E. 819, 32 Ga 
App. 106. 

98. Ga—Robertson v. Carroll Fur¬ 
niture Co., 189 S.E. 273, 64 GaApp. 
841—Ausbum v. Alahama Cooper¬ 
age Co., 106 S.E. 621, 26 GaApp. 
120 . 

99. Mo.—Steele v. Kansas City 
Southern Ry. Co., 176 S.W. 177, 
265 Mo. 97. 

L Mo.—Oorpns Jiurls cited la. Roehl 
V. Ralph, App., 84 S.W.2d 405, 413 
—^McCoy V. Home Oil & Gas Co., 
App., 48 S.W.2d 118. 

X Tenn.—Johnston v. Cincinnati, N. 
O. & T. P. Ry. Co., 240 S.W. 429, 141 
Tenn. 186. 
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tradictory to facts which have been established and 
contrary to reasonable inferences,^ and it has been 
held not to apply where the attending facts make 
it not reasonably improbable,^ although, according 
to other authorities, credibility is a question for the 
jury unless the court can say as a matter of law 
that it is unbelievable® or a physical impossibility,® 
and that it is not sufficient that the party’s evidence 
be improbable.'^ 

e. Impeached or Discredited Party or Witness 

The credibility of an impeached or discredited party 
Is a question for the Jury. 

Notwithstanding a party has been impeached, his 
credibility is a question for the jury,® as is the 
question of whether facts affecting the credibility 
of the party’s testimony have been established.® 

§ 216. Amount of Recovery 

Determination of the amount of recovery Is for the 
jury and not for the trial court where the amount of 
damages is unliquidated. 

Where the amount of damages is unliquidated, de- 
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termination of the amount is a matter for the 
jury,^® in some instances by reason of statute,^^ 
and not for the trial court.^^ Accordingly, where 
it appears that plaintiff is entitled to some damages, 
the case should not be withdrawn from the jury,^® 
and the amoxmt of his recovery is a question which 
should be submitted to the jury.^^ However, where 
the jury has determined plaintiff’s right to recovery, 
and the amount is admitted by defendant^® or fixed 
by contract,1® it is a question of law for the trial 
court Application of the measure of damages is a 
matter for the court.^^ 

§ 217. Construction of Writings 

The interpretation of a written inetrument Is for 
the court, but when its meaning Is uncertain or ambigu¬ 
ous, the question of its meaning should be left to the 
jury under proper Instructions. 

It is primarily the duty of the court to determine 
whether the construction of a written instrument 
in evidence is a question for the court or for the 
jury.i® The construction of documents and writ¬ 
ings in evidence is a question of law,^® and it is 


8. Me.—^Rainnond v. Bldred, 140 A. 
608, 127 Me. 11. 

Mo.—^Monroe v. Chicago & A. R- Co., 
249 S.W. 644, 257 S.W. 469. 297 Mo. 
633—^De Liorme v. St liOuls Public 
Service Co., App., 61 S.W.2d 247. 
OkL—OorpTis Jtixis dted in Wlstar 
V. Whitewing, 116 P.2d 565, 570, 
189 Okl. 292. 

Pa.—^Pennlngto-n v. Pennsylvania 

Truck Lines, Inc., ComJ?L, 42 Luz. 
Leg.Reg. 143. 

4. Wls.—Stryk v. Sydarowich, 224 
N.W. 479, 198 Wis, 542—Papke v. 
Haerle, 207 N.W. 261, 189 Wis. 156. 
8. Okl.—Oorims Juris dted lu Wis- 
tar V. Whitewing, 116 P.2d 565, 570, 
189 Okl. 292. 

64 C.J. p 861 note 88. 

6. Okl.— Coirpus Juris dted in. Wis- 
tar V. Whitewing, 116 P.2d 565, 570, 
189 Okl. 292. 

Pa.—Bvans v. Metropolitan Life Ins. 

Co., 144 A. 294, 294 Peu 406. 

Tenn.—^Roddy Mfg. Co. v. Dixon, 106 
S.W.2d 613, 21 TennA^pp. 81. 

64 C.J. p 361 note 89. 

7. Ill.—^Reynolds v. Alton, G. & St 
L. Traction Co., 112 N.B. 668, 278 
Ill. 207. 

Neb.—Shawnee State Bank v. Van- 
syckle, 189 N.W. 607, 109 Neb. 86. 
& D.C.—^B\ichs V. AronofC, Mun.App., 
46 A.2d 701. 

N.T.—^Van Tassell v. New York, L. E. 
& W. R. Co., 20 N.T.B. 708, 1 Misc. 
299, affirmed 87 NJJ. 666, 142 N.T. 
634—O'Connor v. National Ice Co., 
4 N.Y.S. 637, 56 N.T.Super. 410, af¬ 
firmed 24 N.B. 1092, 121 N.T. 662. 
Tex.—United Gas Pipe Line Co. v. 
Smith, CivApp., 232 S.W.2d 766— 


Fraser v. Rogers, Civ.App., 56 S.W. 
2d 911. 

64 CJ. p 361 note 91. 

9. D.C.—^Fuchs V. Aronoff, Mun. 
App., 46 A.2d 701. 

Mo.—Enoche v. Knoche, 142 S.W. 766, 
160 MoApp. 257. 

Tex.—United Gas Pipe Line Co. v. 

Smith, Civ.App., 232 S.W.2d 766. 
la U.S.—Thompson v. Shea, C.C. 

Iowa. 11 F. 847, 4 McCrary 93. 
Ey.—McClain v. Esham, 17 B.Mon. 
146. 

S.C.—Miles V. Record Pub. Co., 133 
S.E. 99, 134 S.C. 462, 45 A.L.R. 
1112 . 

64 C.J. p 861 note 94. 

11. Mo.—Milan State Bank v. Mc- 
Callister, App., 246 S.W, 609. 

64 C.J. p 361 note 95. 

12. UjS.—C hesapeake & O. Ry. Co. v. 
Winder, C.C.A.Va., 23 F.2d 794. 

64 C.J. p 361 note 96. 

13. Ga.—Henry v. Central R. & 
Banking Co., 15 S.E. 767, 89 Ga. 
815. 

14. Okl.—^Missouri Pac. Ry. Co. v. 
Horn, 218 P. 689, 92 Okl. 148. 

15. Ariz.—Ward v. Johnson, 232 P. 
2d 960, 72 Ariz. 213. 

Mo. —Sizer Forge Co-, v. Weber Gas & 
Gasoline Engine Co., 115 S.W. 607, 
185 MO.APP. 86. 

16. Neb.—Corpus Juris dted iu 
Heinisch v. Travelers Mut. Casual¬ 
ty Co., 280 N.W. 284, 237, 135 Neb. 
13. 

64 C.J. p 361 note 1. 

17. Tex.—Machaelis v. Preddy, Civ. 
App., 295 S.W. 805. 
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18. Pa.—-Carl v. Rickolt Com.Pl., 40 
Berks Co. 223. 

Va.—Measell v. Baruch, 147 S.B. 203, 
162 Va. 460. 

19. U.S.—Crabb v. C. I. R., C.C.A 
Tex., 121 P.2d 1016—Equitable Life 
Assur. Soc. of U. S. v. Wells, C.C.A. 
Ey., 101 F.2d 608. 

Cal.—^Meyer v. State Board of Equal¬ 
ization, 267 P.2d 267—Parker v. 
James E. Granger, Inc., 52 P.2d 226, 

4 Cal.2d 668, appeal dismissed and 
certiorari denied Parker v. James 
Granger, Inc., 56 S.Ct 968, 298 U.S. 
644, 80 L.Ed. 1376—Weil v. Cali¬ 
fornia Bank, 27 P.2d 904, 219 Cal. 
538. 

Conn.—Appeal of Spurr, 163 A. 608, 
116 Conn. 108. 

D.C.—Soldano v. Holmes, Mun.App., 
60 A.2d 535. 

m.— Warner Const Co. v. Lincoln 
Park Com’rs, 278 IlI.App. 42. 

Ey.—Race v. Humphrey, 190 S.W. 2d 
686, 301 Ey. 10. 

Md.—Levi V. Schwartz, 95 A.2d 822, 
201 Md. 675. 

N.J.—Bpinelli v. Golda, 77 A2d 233, 
6 N.J. 68—Hausman & Sons v. 
Central Home Trust Co., 191 A. 301, 
118 N.J.Law 104—^Downs v. New 
Jersey Fidelity & Plate Glass Ins. 
Co., 103 A. 205, 91 N.J.Law 528— 
Sommer Faucet Co. v. Commercial 
Casualty Ins. Co., 99 A. 342, 89 N. 
J.Law 693—Grueber Engineering 
Co. V. Waldron, 60 A. 386, 71 N.J. 
Law 597. 

Pa,—Sheesley v. Bisbee Linseed Co., 
10 A.2d 401, 337 Pa. 197—Ziegen- 
fuss V. Ziegenfuss, 61 A.2d 508, 160 
Pa.Super. 874. 
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the duty of the court,20 and not of the jury,*! to 
construe them. So it is the province of the court ,22 
and not of the jury,28 to explain the legal effect of 
writings and documents in evidence, and to state to 
the jury their terms and legal effect.24 It is error 
for the court to leave to the jury the construction 


of documents or writings.2* 

On the other hand, it is generally held that the 
rule that the interpretation of written instruments 
is for the court does not apply where the writing 
is ambiguous and must be solved by extrinsic un¬ 
conceded facts,28 and construction of the writing is 


Tex.—Cross v. Thomas, Civ.App., 264 
S.W.2d 589, error refused no re¬ 
versible error—Remuda Oil Co. v. 
Wilson, Civ.App., 264 S.W.2d 192, 
error refused no reversible error. 
Wash.—Keeter v. John Griffith, Inc., 
241 P.2d 213, 40 Wash.2d 128— 
State V. Comer, 28 P.2d 1027. 176 
Wash. 257, appeal dismissed Comer 
V. State of Washinsrton, 54 S.Ct. 
782, 292 U.S. 610, 78 L-SId. 1470. 
64 C.J. p 862 note 5. 

SlmUnr statements 

(1) The construction and meaning 
of a written instrument are ques¬ 
tions of law for the court, rather than 
questions of fact for the jury, to de¬ 
termine.—Crowe V. Gary State Bank, 
C.C.A.Ind., 123 F.2d 518. 

(2) A question of construction Is 
a pure question of law to be decided 
by the court on the terms of the In¬ 
strument itself to the exclusion of 
evidence aliunde where no latent am¬ 
biguity exists.—Chidester v. City of 
Kewark. aC.A.N.J., 162 P.2d 698. 

(8) Interpretation of written In¬ 
strument is question of law if there 
is no extrinsic evidence thereon.— 
Abbott V. Hauschild, 248 P.2d 41, 118 
Cal.App.2d 888. 

(4) The construction of written in¬ 
struments is a question of law and 
belongs to the courts, provided the 
language used is clear, plain, certain, 
undisputed, unambiguous, unequivo¬ 
cal and not subject to conflicting in¬ 
ferences.—^Friedman v. Virginia 
Metal Products Corp., Fla., 66 So.2d 
515, 83 A.Ii.R.2d 956. 

120. U.S.—Quon v. Niagara Fire Ins. 
Co. of N. T., C.ACal., 190 P.2d 267 
—Anzano v. Metropolitan Lrlfe Ins. 
Co. of New York, C.C.AJNr.J., 118 
F.2d 430—S. S. Kresge Co. v. Sears, 
C.C.A.Mas8., 87 F.2d 135, 110 AL. 
R. 688, certiorari denied 57 S.Ct. 
612, 800 U.S. 670, 81 L.Bd. 876— 
McKnlght V. U. S., C.C.ACal.. 78 
F.2d 931— S. H. Kress & Co. v. Fish¬ 
er, C.C.AS.C., 65 F.2d 682. 

Ala.—^Metropolitan Life Ihs. Co. v. 

Brown, 177 So. 178, 27 AIa.App. 602. 
CaL—Connor v. Jackson, 210 P.2d 
897, 94 Cal.App.2d 462. 

3>.C.—^Robinson v. Carter, Mun.App., 
77 A2d 174—Soldano v. Holmes, 
Mun., 60 A2d 635. 

Ind.—Zenor v. Johnson, 7 N.E1 751, 
107 Ind. 69—^Ford v. Cleveland, 44 
N.E!.2d 244, 112 Ind.App. 420. 

Mass.—^W. A Robinson, Inc. v. Burke, 
100 N.R2d 866, 827 Mass. 670— 
Harvard Trust Co. v. City of Cam¬ 
bridge, 169 N.B. 74, 270 Mass. 408. 


Mich.—BCewett Grocery C6. v. Biddle 
Purchasing Co., 286 N.W. 221, 226, 
289 Mich. 225. 

Mo.—^Landau v. FTed Schmitt Con¬ 
tracting Co., 179 S.W.2d 188, 237 
Mo.App. 908. 

Mont.—Greening v. Gazette Printing 
Co., 88 P.2d 862, 108 Mont. 158. 
N.J.—Spinelli V. Golda, 77 A2d 283, 
6 N.J. 68—^Hoger v. Carlno, 72 A. 
2d 886, 4 N.J.Super. 244—Grueber 
Engineering Co. v. Waldron, 60 A 
886, 71 N.J.Law 697. 

Ohio.—Kubin v. Reineck, 113 N.B.2d 
914, 93 Ohio App. 820. 

Or.—Abrahamson v. Brett, 21 P.2d 
229, 143 Or. 14. 

Pa.—^Llt Bros. v. Honeywell. 188 A 
870, 124 Pa.Super. 248—Stickle v. 
General State Authority, Com.Pl., 
66 DauplLCo. 277—Derby v. Matu- 
shonek, Com.PL, 42 Luz.L.Reg. 19. 
S.C.—Scott V. Wells. 58 S.E.2d 400, 

214 S.C. 511. 

Tex.—^Dreeben v. Sidor, Civ.App., 254 
S.W.2d 908, refused no reversible 
error—Jones v. Winter, Civ.App., 

215 S.W,2d 664, refused no revers¬ 
ible error—^Dallas County Fresh 
Water Supply Dist No. 7 v. Mer¬ 
cantile Securities Corp., Civ.App., 
110 S.W.2d 187, error dismissed. 

Va.—Collier v. Southern Express Co., 
82 Gratt 718, 73 Va. 718. 

64 C.J. p 862 note 6. 

Similar statements 

(1) The Interpretation of a written 
instrument is a Judicial function.— 
Maltby v. Sumner, 219 P.2d 895, 169 
Kan. 417. 

(2) Where written instruments 
manifested no ambiguity which 
would require resort to extrinsic evi¬ 
dence or consideration of disputed 
facts, their construction was for the 
court—Atkinson v. Atkinson, 83 S. 
E.2d 666, 225 N.C. 120. 

XietteETS and telegrams 
U.S,—Brown v. J. C. Shaffer Grain 
Co., C.C.AMass., 15 F.2d 614. 
Mass.—^Ryder & Brown Co. v. E. Liss- 
berger Co., 16 N.E.2d 441, 800 Mass. 
438, 118 AL.R. 521. 

SL Pa—Stickle v. General State 
Authority, Com.Pl., 65 DaAiph.Co. 
277. 

Tex.—^Dallas County Fresh Water 
Supply Dlst No. 7 v. Mercantile 
Securities Corp., Civ.App., 110 S. 
W.2d 187, error dismissed. 

64 C.J. p 363 note 7. 

22 . Mo.—^Landau v. Fred Schmitt 
Contracting Co., 179 S.W.2d 188, 287 
Mo.App. 908. 


N.J.—Albert v. Ford Motor Co., 172 
A 879. 112 N.J.Law 697. 

N.T.—^Roberts Numbering Mach. Co. 
V. Black Heat Elec. Corp., 89 N.YJ3. 
2d 377, 275 App.Div. 824, reargu¬ 
ment denied 90 N.Y.S.2d 680, 276 
APP.D1V. 923, affirmed 92 N.E.2d 69, 
300 N.Y. 718, reargument denied 96 
N.B.2d 48, 301 N.Y. 687. 

64 C.J. p 863 note 8. 

23. Mo.—^Landau v. Fred Schmitt 
Contracting Co., 179 S.W.2d 188, 
237 Mo.App. 908. 

64 C.J. p 368 note 9. 

24. Cal.—^Parker v. James B. Gran¬ 
ger, Inc., 52 P.2d 226, 4 Cal.2d 668, 
appeal dismissed and certiorari de¬ 
nied Parker v. James Granger, Inc., 
66 S.Ct. 958, 298 U.S. 644, 80 L.Ed. 
1375. 

Ind.—Ford v. Cleveland, 44 N.B.2d 
244, 112 Ind.App. 420. 

Mo.—Johnson v. Thompson, App., 286 
S.W.2d 1. 

64 C.J. p 863 note 10. 

Bedaratioit of legal meaning 
If terms of writing are explicit, 
court determines their effect simply 
by declaring their legal meaning.— 
Strlgas V. Durham Life Ins. Co., 73 
S.B.2d 788, 286 N.C. 734. 

23. Ind.—^Ford v. Cleveland, 44 N.E. 

2d 244, 112 Ind.App. 420. 

64 C.J. p 363 note 12. 

26. Ala.—American Standard Life 
Ins. Co. V. Johnson, 163 So.2d 682, 
281 Ala. 94—^Metropolitan Life Ins. 
Co. V. Brown, 177 So. 178, 27 Ala. 
App. 602. 

D.C.—^Robinson v. Carter, Mun.App., 
77 A.2d 174—Soldano v. Holmes, 
Mun.App., 60 A2d 535. 

Mich.— Corpus Juris quoted lu Hew- 
ett Grocery Co. v. Biddle Purchas¬ 
ing Co., 286 N.W. 221, 226, 289 
Mich. 225. 

N.J.—Spinelli V. Golda, 77 A.2d 288, 
6 N.J. 68—^I. Hausman & Sons v. 
Central Home Trust Co., 191 A 
801, 118 N.J.Law 104—Downs v. 
New Jersey Fidelity & Plate Glass 
Ins. Co., 108 A 205, 91 N.J.Law 523 
—Sommer Faucet Co. v. Commer¬ 
cial Casualty Ins. Co., 99 A 842, 
89 N.J.Law 698. 

Ohio.—Kubin v. Reineck, 118 N.B.2d 
914, 98 Ohio App. 320. 

Pa.—Carl v. Rickolt, Com.Pl., 40 
Berks Co. 228. 

64 C.J. p 863 note 14. 

Betters 

Where case turns on proper con¬ 
clusions to be drawn from a series 
of letters, particularly of a commer- 


500 



88 C.J.S. 

then a question of fact,^^ or mixed question of law 
and fact,2S for the jury, and, where the dispute 
is not as to the legal meaning of documents, but as 
to their tendency to prove one side or the other of 
an issue of fact and different inferences may be 
fairly drawn from them as to what the trutii is, 
it is for the jury to say what is the proper infer- 
ence.2® 

§ 218. Foreign Laws 

What !• the law of a foreign Jurisdiction la ordinarily 


TRIAL §§ 217-218 

a question of fact determinable by the Jury, unless other¬ 
wise provided by statute; but the construction and effect 
of foreign laws are generally questions for the court. 

What is the law of a foreign jurisdiction is 
ordinarily a question of fact,^® and, in the absence 
of statute, the determination of such question is 
for the jury.^i While the construction of undisput¬ 
ed foreign laws is a question of fact,22 matters of 
construction^^ and effect^^ are for the consideration 
of the trial court. Thus, where the uncontra¬ 
dicted evidence consists entirely of written stat- 
utes35 and judicial decisions,^^ the construction is a 


cial character, in connection with oth¬ 
er facts and circumstances, question 
is properly referred to a jury.-i—Quon 

V. Niagara Pire Ins, Co. of N, Y., C. 
A.Cal., 190 P.2d 267. 

97. Ala.—^Homewood Dairy Products 
Co. V. Hobinson, 48 So.2d 28, 25'4 
Ala. 197, 22 A.L.R.2d 1059. 

Hich.—Oorpns Juris quoted in Hew- 
ett Grocery Co. v. Biddle Purchas- 
ing Co., 286 N.W. 221, 226, 289 
Mich. 225. 

Pa.—Carl v. Bickolt, Oom.Pl., 40 
Berks Co. 233. 

Wash.—Keeter v. John Griffith, Inc., 
241 P.2d 213, 40 Wash.2d 128. 
d4 C.J. p 363 note 16. 

A writinar is not conclusive so as 
to leave no issue of fact for Jury, un¬ 
less it is an instrument or record 
txaving legal efficacy, and the person 
to be bound thereby must be a par¬ 
ty to it, or else must have vouched 
tor, or be estopped to deny, its truth. 
—Wilson V. Kansas City Life Ins. 
Co., 128 S.W.2d 319, 233 Mo.App. 
1006. 

98. Mich.—Corpus Juris quoted in 
Hewett Grocery Co. v. Biddle Pur¬ 
chasing Co., 286 N.W. 221, 226, 289 
Mich. 225. 

2T.J.—Sommer Faucet Co. v. Com¬ 
mercial Casualty Ins. Co., 99 A. 342, 
89 N.J.Law 693. 

•e4 C.J. p 363 note 16. 

99. Ala.—^Homewood Dairy Products 
Co. V. Robinson, 48 So.2d 28, 254 
Ala. 197, 22 A.Li.R.2d 10'69—Amer¬ 
ican Standard Life Ins. Co. v. John¬ 
son, 163 So. 632, 231 Ala. 94. 

.Aiic.—Wynne, Love & Co. v. Bunch, 
248 S.W. 286, 157 Ark. 396. 

>N.T.—Kadish v. New York Evening 
Journal, 67 N.Y.S.2d 485, affirmed 
72 N.Y.S.2d 402, 272 App.Div. 872. 

W. V€U—Poole V. Beller, 140 S.B. 634, 
104 W.Va. 647, 58 AL.R. 207. 

^4 C.J. p 868 note 17. 

:30. U.S.—Stentor Elec. Mfg. Co. v. 
Klaxon Co., C.C.A.Del., 125 F.2d 
820, reversed on other grounds 61 
S.Ct. 1020, 813 U.S. 487, 85 L.Ed. 
1477, certiorari denied 62 j9.Ct. 1284, 
816 U.S. 685, 86 L.Ed. 1757—Med- 
vedieir V. Cities Service Oil Co., D. 
C.N.Y., 85 P.Supp. 999. 


Mass.—Alropa Corp. v. Bloom, 42 N. 
E.2d 269. 311 Mass. 442. 

N.J.—Robins v. Mack International 
Motor Trudc Corporation, 174 A. 
661, 118 N.J.Law 877—Glardini v. 
McAdoo, 107 A. 437, 93 N.J.Law 
138. 

N.Y.—^Hlrson v. United Stores Corp., 
34 N.Y.S.2d 122, 263 App.Div. 646. 
affirmed 43 N.B.2d 712, 289 N.Y. 
•664—Los Angeles Inv. Securities 
Corp. V. Joslyn. 16 N.Y.S.2d 175, 
258 App.Div. 821, appeal dismissed 
26 N.B.2d 968, 282 N.Y. 488—Wal¬ 
green Co. V. Diamond, 292 N.Y.S. 
613, 249 App.Div. 387—^Blaustein v. 
Pan American Petroleum & Trans¬ 
port Co., 21 N.Y.S.2d 661. 174 Misc. 
601, modified on other grounds 31 
N.Y.S.2d 984, 263 App.Div. 97, af¬ 
firmed 66 N.B.2d 705, 298 N.Y. 281. 
motion denied 57 N.B.2d 841, 293 
N.Y. 763—Stemback v. Horowitz, 
119 N.Y.S.2d 543, followed in 119 
N.Y.S,2d 545-^Canin v. Carlin, 29 
N.y.S.2d 926. 

Okl.—Gray v. Martin. 242 P.2d 698, 
206 Okl. 167—^Kennedy v. Chad- 
well, 142 P.2d 979, 198 Okl. 304— 
Hinds V. Atlas Acceptance Corpo¬ 
ration, 63 P.2d 29, 178 Okl. 474. 

R,I,—Solomon v. Shepard Co., 200 A. 
993, 61 R.I. 382—Gratton v. Har¬ 
wood. 164 A. 192, 63 R.I. 24. 

Vt.—General Motors Acceptance Corp. 
V. Silsby, 187 A. 625, 108 Vt, 876. 

64 C. J. P 364 note 18. 

Foreign statute as fact to be pleaded 
and proved see Statutes 453, 
477. 

81. CaJ.—^Logan v. Forster, 250 P.2d 
780, 114 Cal.App.2d 587. 

N.J.—^Robins v. Mack International 
Motor Truck Corporation, 174 A. 
661, 118 N.J.Law 877—Giardini v. 
McAdoo, 107 A. 437, 93 N.J.Law 
138. 

R.I.—Solomon v. Shepard Co., 200 A. 
993. '61 R.L 332. 

64 C.J. p 364 note 19. 

32. Cal.—^In re Arbulich’s Estate, 
267 P.2d 488, 41 Cal.2d 86, certio-1 
rarl denied Arbulidx v. Arbulich, 
74 S.Ct. 219, 346 U.S. 897, 98 L.Ed. 

-rehearing denied 74 S.Ct. 426, 

347 U.S. 908, 98 L.Ed.-^Pintel 

V. K. N. H. Mohamed & Bros., 237 
P.2d 815, 107 CaJ.App.2d 828—In 
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re Johnson's Estate, 228 P.2d 105, 
100 Cal.App.2d 73. 

Neb.—^Banks v. Metropolitan Life 
Ins. Co., 8 N.W.2d 185, 142 Neb. 
823. 

Pa.—^David v. Veitscher Magnesit- 
werke Actien Gesellschaft, 85 A.2d 
346, 848 Pa. 336. 

64 C.J. p 364 note 20. 

33. U.S.—U. V. Pink, N.Y., 62 S. 

Ct. 652, 315 U.S. 203, 86 L.Ed. 
796. 

N.Y.—Hirson v. United Stores Corp., 
84 N.Y.S.2d 122, 263 App.Div. 646, 
affirmed 43 N.B.2d 712, 289 N.Y. 
564. 

Ohio.—^Alropa Corp. v. Kirchwehm, 86 
N.E.2d 511, appeal dismissed 29 
N.E.2d 364, 187 Ohio St. 818, affirm¬ 
ed 33 N.E.2d 655, 138 Ohio St. 30, 
appeal dismissed 61 S.Ct. 1120, 313 
U.S. 549, 85 L.Ed. 1514. 

64 C.J. p 864 note 21. 

Conclusive effect of expert opinion on 
foreign law see Evidence S 669. 

34. N.Y.—Hirson v. United Stores 
Corp.t 34 N.y.S.2d 122, 263 App.Div. 
646, affirmed 43 N.B.2d 712, 289 
N.Y. 664—Walgreen Co. v. Dia¬ 
mond, 292 N.Y.S. 513, 249 App.Div. 
887—Stemback v. Horowitz, 119 
N.y.S.2d 648, followed in 119 N.Y. 
S.2d 646. 

64 C.J. p 364 note 22. 

35. Cal.—^In re ArbuUch's Estate, 
257 P.2d 433, 41 Cal.2d 86, certiorari 
denied Arbulich v. Arbulich, 74 S. 

Ct. 219, 346 U.S. 897, 98 L.Ed. -^ 

rehearing denied 74 S.Ct. 426, 347 
U.S. 908, 93 L.Ed.- 

N.Y.—Osgood Co. V. Wilkinson, 191 
N.B. 779, 265 N.Y, 70—Hirson v. 
United Stores Corp., 34 N.Y.S.2d 
122, 263 App.Div. 646, affirmed 48 
N.E.2d 712, 239 N.Y. 664. 

Ohio.—Alexander v. Pennsylvania 
Co., 80 N.E. 69. 48 Ohio St. 628— 
ColUns V. McClure, 26 N.E.2d 780, 
63 Ohio App. 812. 

64 C.J. p 864 note 23. 

36. Ohio.—Alexander v. Pennsylva^ 
nia Co., 80 N.E. 69, 48 Ohio St 628 
—Collins V. McClure, App., 49 N.E. 
2d 181, affirmed 56 N.E.2d 171, 143 
Ohio St 569—Collins v. McClure, 26 
N.E.2d 780, 63 Ohio App. 312. 

64 C.J. p 364 no^ 24. 
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matter of law, and the trial court should construe 
such statutes®^ and judicial dedsions.^^ Moreover, 
in such case of uncontradicted evidence, the effect 
of the foreign statute^® and judicial opinion^® is 
also a question of law for determination by the 
trial court. 

The determination of what is the law of a foreign 
state becomes a question of fact for the jury,^i and 
not for the trial court ,^2 where the decisions are 
conflicting,or where inferences of fact must be 
drawn,^^ or bear on the subject only collaterally,^5 
or by analogy,or where conflicting expert testi¬ 
mony is introduced,or the only evidence is the 
testimony of an expert of the foreign state, especial¬ 
ly when incondusive.48 

Under the Uniform Judicial Notice of Foreign 
Law Act, and similar statutes, the determination of 
the law of a foreign jurisdiction shall be made by 
the court and not by the jury.^^ By virtue of these 
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statutes, the question of the terms of the foreign 
law would seem to be one of law rather than one 
of fact,®® but there is authority for the view that 
foreign law is in essence a question of fact, even 
though determinable by the judge.®! 

§ 219. Miscellaneous Questions 

a. Questions of intent 

b. Questions of time or place 

c. Other questions 

a. Questions of Intent 

An issue of Intent, good or bad faith, or knowledge 
Is usually a question of fact for the Jury; but It Is for 
the court to determine where It Is conclusively inferred 
by law or where only one conclusion may be drawn from 
the facts. 

An issue involving the determination of the men¬ 
tal attitude or intent of a person or persons with 
respect to acts done by them is a question of fact 
for the jury,®2 even though the evidence is not con- 


37. N.T.—Osg-ood CJo. V. Wilkinson, 
191 N*.E. 779, 265 N.T. 70—Hirson 
V. United Stores Corp., 34 N.Y.S. 
•2d 122, 263 App.Dlv. 646, affirmed 
43 N.B.2d 712, 289 N.T. 664—Wal¬ 
green Co. V. Diamond, 292 N.Y.S. 
513, 249 App.Dlv. 887—Blaxik v. 
Stone & Webster Engineering Corp., 
49 N.Y.S.2d 666, 181 Mlsc. 854— 
Finn V. Brown, 7 N.Y.S,2d 116, 169 
Mlsc. 436, reversed on other 
'grounds 12 N.Y.S.2d 150, 257 App. 
Dlv. 61. 

R.I.—Farrell v. Employers Liability 
Assur. Corp., 190 A. 466, 57 R.I. 
38 ^. 

64 O.J. p 364 note 25—59 C.J. p 946 
notes 61-53. 

Bnles iLot conflicting 

The text rule is not In conflict with 
the rule that what Is a foreign law 
is a question of fact, since under the 
latter rule the fact determined is that 
certain foreign law Is contained In 
certain statutes or judicial decisions 
or both, and under the text rule the 
law determined is construed.—Gener¬ 
al Motors Acceptance Corp. v. Sllsby, 
187 A. 6d6, 108 Vt. 376—Bondi Bros. 
V. Holbrook Grocery Ck)., 118 A, 486, 
96 Vt. 160. 

38. N.J.—^Tranzen v. Equitable Life 
Assur. Soc. of U. S., 33 A.2d 599, 
130 N.J.Law 467. 

N.Y.—^Black v. Stone & Webster En¬ 
gineering Corp., 49 N.Y.S.2d 666, 
181 Mlsc. 854. 

Vt—General Motors Acceptance 

Corp. V. Silsby, 187 A. 626, 108 Vt 
376. 

64 C. J. p 864 note 26. 

39. N.Y.—Black v. Stone & Webster 
Engineering Corp., 49 N.Y.S.2d 666, 
181 Mlsc. 854. 


Vt.—General Motors Acceptance 

Corp. V. Sllsby, 187 A. 525, 108 Vt 

375. 

64 C.X p 365 note 27. 

40. N.Y.—^Black v. Stone & Webster 
Engineering Corp., 49 N.Y.S.2d 666, 
181 Mlsc. 864. 

Vt—General Motors Acceptance 

Corp. V. Sllsby, 187 A. 626, 108 Vt 

376. 

64 C.J. p 365 note 28. 

41. Wis.—Hite V. Keene, 184 N.W. 
388, 135 N.W. 354, 149 Wis. 207, 
Ann.Cas.l913D 251. 

48. Wis.—Hite V. Keene, supra. 

43. Mass.—^Lennon v. Cohen, 168 N. 
E. 63, 264 Mass. 414. 

64 C.J. p 365 note 29. 

44. Ohio.—Collins v. McClure, 26 N. 
E.2d 780, -68 Ohio APP. 312. 

54 C.J. p 365 note 30. 

45. Mass.—^Electric Welding Co. v. 
Prince, 86 N.E. 947, 200 Mass. 386, 
128 Am.S.It 434. 

64 O.J. p 865 note 81. 

46. Mass.—^Electric Welding Co. v. 
Prince, supra—Wylie v. Cotter, 49 
N.E. 746, 170 Mass. 866, 64 Am.S.R. 
305. 

47. Cal.—Logan v. Forster, 250 P. 
2d 730, 114 Cal.App.2d 687. 

64 C.J. p 365 note 83. 

48. Tex.—'Banco Mlnero v. Ross, 172 
S.W. 711, 106 Tex. 622—St Louis, 
etc., R. Co. V, Conrad, Civ.App., 99 
S.W:. 209. 

49. N.J.—^Franzen v. Equitable Life 
Assur. Soc. of U. S., 33 A.2d 599, 
ISO N.J.Law 457. 

Ohio.—Collins V. McClure, App., 49 
N.E.2d 181, affirmed 56 N.E.2d 171, 
143 Ohio St 669. 

Pfiu—^Porter v. National Bank of Boy- 
ertown, Com.PL, 32 Berks Co. 229. 
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R.I.—^Kennedy v. Lenzlne, 69 A.2d' 
281, 76 R.I. 281. 

Judicial notice of statutes or other 
laws of foreign states or countries, 
see Evidence S§ 18-21. 

‘‘The wisdom of committing this- 
function to untutored lay minds has- 
long been questioned; and sentiment 
eventually crystallized among legal 
scholars in favor of the view that. 

. . . foreign law should be prov¬ 
ed to the Judge.”—^Franzen v. Equita¬ 
ble Life Assur. Soc. of U. G., 33 A.2d; 
599, 602, 130 N.J.Law 457. 

Laws of foreign countries 
N.J.—Leary v. GledhilL 84 A.2d 725,. 
8 N.J. 260. 

Pa.—^Demas v. Harvouros, Com.Pl.,- 
99 Pittsb.Leg.J. 177. 

50. N.J.—^Franzen v. Equitable Life- 
Assur. Soc. of U. S., 33 A.2d 699, 
130 N.J.Law 467. 

R.I.—Kennedy v. Lenzlne, 69 A. 2d: 
231, 76 R.I. 231. 

51. Mass.—Alropa Corp. v. Bloom,. 
42 N.E.2d 269, 311 Mass. 442. 

N.J.—Franzen v. Equitable Life As— 
sur. Soc. of U. S., 33 A.2d 599, 130* 
N.J.La.w 467. 

Procedural considerations 

Foreigru law must be found by the- 
court, although procedural consider¬ 
ations require it to be presented as 
question of fact.—^U. S. v. Pink, N.Y., 
62 S.Ct. 552, 315 U.S. 208, 86 L.Ed. 
796. 

52. Ala.—Homewood Dairy Products ^ 
Co. V. Robinson, 48 So.2d 28, 254 
Ala. 197, 22 A.L.R.2d 1059. 

Conn.—^International Broth, of Elec.. 
Workers Local 35 v. Commission on 
CivU Rights, 102 A.2d 366, 140 > 
Conn. 537—Bond Rubber Corp. v. 
Oates Bros., 70 A.2d. 115, 186 Conn.. 
248. 
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flicting,^® unless the conclusion of intent is one 
which could not reasonably be drawn,or is con¬ 
clusively inferred by law.66 The rule that a man 
is taken to have intended the probable result of his 
own acts, discussed in Evidence § 131, is at most 
a rule of evidence to be applied by the triers in 
inquiring into the intent, but is not a rule of law.®® 

Good faith, had faith, knowledge. The issue of 
good faith,®7 or bad faith,®® or knowledge®® is 
ordinarily a question of fact; and it is usually left 
to the jury to say whether good faith,®® or bad 
faith,®! or knowledge®® is present. Moreover, it has 
been held that where good faith is an essential 
dement of a cause of action or defense, it is unusual 
that the evidence is so conclusive that it can be said 
as a matter of law that there is or is not good faith, 
and that such a finding in favor of the litigant on 
whom the burden of proof rests is seldom, if ever, 
justified.®® Where the matter is controverted it 
is a question for the jury whether a party acted in 
good faith,®^ as in joining parties defendant,®® or 
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with respect to the party^s statements and conduct 
in the course of the suit.®® Likewise, it is a ques¬ 
tion for the jury whether a party to a transaction 
had knowledge of the insanity of the other party 
thereto,®*^ or had knowledge of, and consented to, 
the filling in of a blank in a deed after delivery,®® 
or whether the facts and circumstances of a par¬ 
ticular case are sufficient to put a reasonably pru¬ 
dent man on inquiry.®® 

b. Questions of Time or Place 

Where time or place becomee material under conflict¬ 
ing evidence, the question is for the Jury, and, while 
what is a reasonable time is sometimes held to be a 
mixed question, it Is ordinarily for the jury to deter¬ 
mine; but, where the facts are undisputed and different 
inferences cannot be drawn therefrom, what constitutes 
a reasonable time is a question of law for the court. 

Where place becomes material under conflicting 
evidence,*^® or where the time of doing an act be¬ 
comes material,^! the question is for the jury. So 
what constitutes a reasonable delay is ordinarily a 
question for the jury.*^® What is a reasonable time 


Ky.—Edwards v. Bqultaible Life As- 
sur. Soc. of U. S., 177 S.W.2d 674, 
296 Ky. 448. 

^fass.—dasey v. Gallagher, 96 IT.E.Sd 
709, 826 Mass. 746. 

Mo.—^Bdie v. Coleman, 141 S.W.2d 
288, 235 Mo.App. 1289, certloraii 
quashed State ex rel. Edie v. Shain, 
152 S.W.2d 174, 348 Mo. 119. 

N-Y.—Kohler v. National Surety Cor¬ 
poration, 275 N.Y.S. 279, 153 Mlsc. 
429. 

N.C.—Strigas v. Durham Life Ins. 
Co., 73 S.B.2d 788, 236 N.C. 734. 

Y^a.—Oamenisch v. Allen, 4'4 A. 2d 809, 
158 Pa. Super. 174—O'Connor v. Ha- 
gy, Com.Pl., 84 Berks Co. 36. 

•Wls.—Clark v. Guy Drews Post of 
Am. Legion No. 88, Dept, of Wis., 
18 N.W.2d 822. 247 Wls. 48. 

64 C.J. p 365 note 89. 

<QnaUflsd statsxnsiLt of mis 

Intent is usually, although not al¬ 
ways, a question of fact.—^Eastman v. 

Pelletier, 47 A.2d 298, 114 Vt. 419. 

:63. N.Y.—Hall v. Stevens, 22 N.B. 
874, 116 N.Y. 201, 5 L.R.A. 802. 

A4, Conn.—^International Broth, of 
Elec. Workers Local 86 v. CJom- 
miasion on Civil Rights, 102 A.2d 
866, 140 Conn. 637—'Meriden Trust 
& Safe Deposit Co. v. Miller, 90 A. 
228, 88 Conn. 157. 

.55. Wis.—Carson v. Milwaukee Pro¬ 
duce Co., 113 N.W. 393, 183 Wis. 
85. 

M. Conn.—Quinebaug Bank v. Brew¬ 
ster, 30 Conn. 659. 

N. Y.-^rUs V. Leavitt, 16 N.Y. 1. 

4S7, U.S.—Welton v. 40 Bast Oak St. 

Bldg. Corporation, C.C.A.IU., 70 F. 
2d 877, certiorari denied Chicago 


Title & Trust Co. v. Welton, 55 S. 
Ct. 105, 298 TJ.S. 590, 79 L.Bd. 685. 

Colo.—Hatfield v. Barnes, 168 P.2d 
552, 115 Colo. 30. 

D.C.—^Parker v. Williams, Mun.App., 
81 A 2d 653—Carow v. Bishop, Mun. 
App., 50 A2d 598. 

Ohio.—City of Indianapolis v. Dom- 
hoff & Joyce Co., App., 42 N.E.2d 
207, affirmed 42 N.E.2d 445, 140 
Ohio St 64, adhered to 43 N.B. 2d 
620, 69 Ohio App. 109. 

Bona fide dispute as for the court 
or Jury where accord and satis¬ 
faction is in issue see Accord and 
Satisfaction 9 49. 

Good faith of landlord in statutory 
dispossess proceedings as ques¬ 
tion for court or Jury see Land¬ 
lord and Tenant § 781 c. 

58. Colo.—Hatfield v. Barnes, 168 
P.2d 652, 115 Colo. 80. 

Tex.—^Fenner v. American Sur. Co. of 
New York, Civ.App., 97 S.W.2d 741, 
affirmed American Sur. Co. of New 
York V. Fenner, 125 S.W.2d 258, 
138 Tex. 37. 

59. Pa.—Witherow v. Wells, Com. 
PL, 27 DeLCo. 806. 

Tex.—Fenner v. American Sur. Co. 
of New York, Civ.App., 97 S.W.2d 
741, affirmed American Sur. Co. 
of New York v. Fenner, 126 S.W.2d 
258, 133 Tex. 87. 

50. Colo.—Hatfield v. Barnes, 168 P. 
2d 652, 115 Colo. 30. 

D.C,—^Parker v. Williams, Mun.App., 
81 A2d 658. 

Ohio.—City of Indianapolis v. Dom- 
hofl & Joyce Co., App., 42 N.E.2d 
207, affirmed 42 N.B.2d 445, 140 
Ohio St 64, adhered to 48 N.E.2d 

I 620, 69 Ohio App. 109. 
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61. Ga.—^Liberty Mut. Ins. Co. v. 
Atlantic Coast Line R. Go., 19 S.E. 
2d 377, 66 Ga.App. 826. 

Tex.—^Fenner v. American Sur. Co. of 
New York, Civ.App., 97 S.W.2a 
741, affirmed American Sur. Co. of 
New York v. Fenner, 125 S.W.2d 
258, 133 Tex. 87. 

62. Pa.—Witherow Wells, Com. 
PI., 27 DeLCo. 306. 

Tex.—^Fenner v. American Sur. Co. 
of New York, Civ.App., 97 S.W.2d 
741, affirmed American Sur. Co. of 
New York v. Fenner, 126 S.W.2d 
258, 133 Tex. 87. 

63. Ohio.—City of Indianapolis v. 
Domhoff A Joyce Co., 36 N.B.2d 
158, 69 Ohio App* lOdi rehearing de¬ 
nied 42 N.B.2d 207, affirmed 42 N.B. 
2d 445, 140 Ohio St. 64, adhered to 
43 N.E.2d 620, 69 Ohio App. 109, 
conformed to 14 Ohio Supp. 103. 

64. Pa.—Selden v. Baird, Com.PL, 31 
Brie 169. 

64 C.J. p 867 note 90. 

65. Mo.—Williams v. Short 268 S. 
W. 706, 219 Mo.App. 99. 

66 . Mo.—Vesper v. Ashton, 118 S.W. 
2d 84, 283 Mo.App. 204. 

67. Ind.—Judd V. Gray, 59 N.B. 849, 
156 Ind. 278. 

68 . Va.—Keen v. Monroe, 76 Vs- 424. 

69. S.C.—^McIntyre v. Cameron, 117 
S.B. 616, 124 S.C. 232. 

70. N.Y.—Lennan v. Hamburg- 

American Steamshllp Co., 77 N.Y.S. 
60, 73 App.Dlv. 857. 

71. Iowa.—Bowers v. Bailey, 21 N. 
W.2d 778, 287 Iowa 295. 

64 C. J. p 865 note 46. 

72. U.S.—Gill T. Hale & Kilbum Co., 
Ohio, 257 F. 906, 169 C.C.A 56. 
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is ordinarily a question for the jury,78 although it 
may be a mixed question of law and fact as dis¬ 
cussed infra § 204; but where the facts are un¬ 
disputed,^^ admitted,or clearly proved,*^® and 
different inferences cannot be drawn therefrom, 
the question of reasonable time is one of law for 
the trial court. When the question is near the 
border line, however, it may be left to the jury.^s 

c. Other Questions 

Numerous questions have arisen and have been held 
to be questions of law for determination by the court, 
or questions of fact for the Jury, depending on whether 
or not the facts are In dispute and different Inferences 
can be drawn therefrom. 

The essential propriety of an action is not a 
question for the jury;^® and the nature of the ac- 
tion^o or the form in which it should be brought, 
and whether actions are identical^^ are questions 
of law for the trial court. The question whether 
a person is precluded from equitable relief by the 
staleness of his demand,whether a single state 
of facts constitutes a good defense or several dif¬ 
ferent defenses good in Iaw,84 ^ho are parties to 
an action or to whom the fruits of a verdict for 


plaintiff will go,^® or the legal consequences of 
failure to complete work in accordance with a 
contract therefor,®® or the measure of the land¬ 
lord's duty to a tenant who had abandoned the 
premises,®^ or what constitutes ownership of per¬ 
sonal property, where the facts are not in dispute,®® 
is for the court and not for the jury. The ques¬ 
tions of the boundary line between two counties®^ 
or between adjoining landowners,®® the existence 
of the relationship of master and servant or bailor 
and bailee between two persons,®^ are also questions 
of law to be determined by the court. 

Likewise, it is for the court to determine whether 
statements claimed to be a part of the res gestae 
are really such,®® whether machinery was included 
in a mortgage and whether it was sold in accordance 
with the power contained in the mortgage,®® wheth¬ 
er failure to serve process has worked a discon¬ 
tinuance of an action,®^ whether certain facts do 
or do not constitute a sale,®® whether and under 
what circumstances the making and indorsing of a 
note by a partner bind his firm,®® what are the 
duties of a carrier,®*^ what compensation is fixed 
by statute as compensation to trustees for their 


73. Ark.—Louisiana Oil Beflningr 
Corporation v. Haltom. 64 S.‘W.2d 
98, 188 Ark. 117. 

Ky.—Marilyn Shoe Co. v. Martin’s 
Shoe Store, Inc., 253 S.W.2d 18. 
N.J.—Hodes V. Dunsky, 88 A.2d 17, 
15 N.J.Super. 27. 

64 C.J. p 36'5 note 48. 

Where the faote are in dispute^ 
or the inferences to be drawn from 
undisputed facts are in doubt, the 
question of reasonableness of time 
is for the Jury.—^Bruns v. Jordan 
Marsh Co., 26 N.B.2d 868, 305 Mass. 
437—6*4 C.J. p 866 note 48 [bj. 

74. Me.—Franklin Paint Co. v. Fla¬ 
herty. 29 A.2d 651, 139 Me. 830. 

Mass.—Marcus v. Boston Edison Co., 
56 N,B.2d 910, 317 Mass. 1—Bruns 
Y. Jordan Marsh Co., 26 N.E.2d 
868, 305 Mass. 437—Lowry v. Com¬ 
missioner of Afirrlculture, 18 N.E.2d 
548, 302 Mass. 111. 

N.J.—®odes V. Dunsky, 88 A.2d 17, 
15 N.J.Super. 27. 

N.Y.—Greenwich Bank v. Hartford 
Fire Ins. Co. of Hartford, Conn., 
164 N.B. 876, 250 N.Y. 116-JChinn 
V. Butchers* Mut. Cas. Co. of N. 
Y., 71 N.Y.S.2d 70, 190 Misc. 117. 
Pa.—^Truscon Steel Co. v. Fuhrmann 
& Schmidt Brewing* Co., 192 A. 679, 
327 Pa. 10. 

64 C.J. p 866 note 50. 

76. U.S.—^In re B. & R. Glove Cor¬ 
poration, C.C.A.N.Y., 279 P. 872. 

76. N.Y.—Colt Y. Owens, 90 N.Y. 
368. 

64 C.J. p 366 note 52. 


77. N.J,—^Hodes y. Dunsky, 83 A. 2d 
17, 15 N.J.Super. 27. 

N.Y.—Greenwich Bank y. Hartford 
Fire Ins. Co. of Hartford, Conn., 
164 N.E. 876, 250 N.Y. 116-<Jhinn 
Y. Butchers’ Mut. Cas. Co. of N. 
Y., 71 N,Y.S.2d 70, 190 Misc. 117. 

Pa.—Truscon Steel Co. v. Puhrmann 
& Schmidt Brewing Co., 192 A. 679, 
327 Pa. 10. 

64 C.J. p 366 note 53. 

78. N.Y.—Greenwich Bank y. Bteirt- 
ford Fire Ins. Co. of Hartford, 
Conn., 164 N.E. 876, 250 N.Y. 116— 
Carpenter y. German American Ins. 
Oo., 31 N.E. 1015, 185 N.Y. 298— 
Chinn v. Butchers’ Mut. Caa. Co. of 
N. Y.. 71 N.Y.S.2d 70, 190 Misc. 
117. 

79. ni.—Welch Y. Davis, 95 N.B.2d 
108, 842 m.App. 69, reversed on 
other grounds 101 N.E. 2d 547, 410 
ni. 180, 28 A.L.R.2d 656. 

80. Iowa.—^Beebe y. Stutsman, 5 
Iowa 271. 

Tex.—^McCook v. Amarada Petroleum 
Corporation, Civ.App., 73 S.W.2d 
914. 

81. Ark.—Estes y. Boothe, 20 Ark. 
583. 

82. Ill.—^Maloney y. Madden, 153 HI. 
App. 271. 

83. Or.—Raymond v. Flavel, 40 P. 
158, 27 Or, 219. 

Stale demands in equity generally see 
Equity S§ 112-132. 

84. Tex.—Ross v. Cook, Civ.App., 
151 S.W.2d 854, error refused. 

85. Fla.—Holman Live Stock Co. v. 
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Louisville & N. R. Co., 87 So. 750,. 
81 Fla. 194. 

86 . Mo.—Harrison v. Franklin. 108 
S.W. 585, 126 Mo.App. 366. 

87. Mass.—Woodbury v. Print, 84 N. 
E. 441, 198 Mass. 1. 

88. N.O.—^Bullman Y. Edney, 61 S. 
E.2d 338, 232 N.C. 465. 

Tex.—Dimmitt Elevator Co. y. Car¬ 
ter, Civ.App., 70 S.W.2d 615. 

64 C.J. p 866 note 63. 

Ownership generaUy see Property | 
18. 

89. Me.—State v. Thompson, 27 A. 
97, 85 Me. 189—^Hecker v. Sterling,. 
86 Pa. 423. 

90. Fla.—Steams & Culver Lumber 
Co. Y. Cawthon, 56 So. 555, 62 Fla. 
870. 

91. Ill.—Woods Y. Bowman, 200 Ill. 
App. 612. 

92. Ga.—Southern R. Co. v. Brown, 
54 S.B. 911, 126 Ga. 1—Southern 
Ry. Oo. Y. Williams, 91 S.E. 1001, 
19 Ga.App. 544. 

93. Ala.—^McEntyre v. Hairston, 44 
So. 417, 152 Ala. 251. 

94 . 35,0.—^Tyler v. Mutual Dist. 
Messenger Co., 17 App.D.C. 85. 

96. m.—Gowen v. Kehoe, 71 HI. 

66 . 

Mo.—Kendall Boot, etc., Co, y. Bain, 
46 Mo.App. 581. 

96. D.C.—Thomas v. Presbrey, 5 
App.D.C. 217. 

97. S.C.—Madden v. Port Royal, etc., 

R. Co., 19 S.E. 951, 20 S.E. 65, 41 

S. C. 440. 
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■services,^ ^ whether on uncontroverted facts the act 
incorporating a town and the assessment of a tax 
under it are constitutional and valid,® ^ and whether 
a road is a public or private way.^ 

Similarly, it is the province of the court, and 
not the jury, to decide whether a person in posses¬ 
sion of property is entitled thereto,® what part of 
the testimony of a witness consists of statements 
of fact and what part of conclusions of the wit¬ 
ness,® how far parol evidence is inconsistent with 
the record,^ whether an act is that of a religious 
or charitable association so that it may be done 
•en Sunday within the exception of a law,® whether 
the record of a foreign judgment is properly au¬ 
thenticated,® whether municipal authorities had a 
legal right to assign children of African descent to 
separate schools,*^ whether a certain institution was 
required to have a license to practice medicine,® or 
whether a party whose witness has given unfavor¬ 
able testimony was surprised as affecting his right 
to show inconsistent statements by the witness.® 
So the issue on a plea of nul tiel record should be 
tried by the court.i® 

Questions of fact. Where a question is referable 


to the ordinary experience of mankind, it is a 
question of fact for the juiy.^^ The question of 
identity of causes of action^® or the identity of prop¬ 
erty^® is a matter for the jury. Likewise, the mean¬ 
ing of words and phrases, in the connection in 
which they are used, is a question for the jury, 
when fairly susceptible of more than one reasonable 
interpretation,^^ such as the meaning of language 
used by a witness.^® 

Also for the jury are issues with respect to the 
happening of any controverted event, as whether 
or not certain conversations took place,^® whether a 
conversation was heard by a third person present 
at the time,!*^ the existence of a fiduciary relation- 
ship,i® substantial performance,^® waiver of right 
to trial by jury,®® compliance with statute®^ or legal 
excuse for violation thereof,®® whether or not a 
certain writ, even though a matter of record,®® or 
a patent to land®^ has been issued, whether an own¬ 
er of property lost title by abandonment,®® and 
whether an act was done under particular orders.®® 

Questions for the jury include questions as to 
a person's identity,®^ age,®® physical condition,®® 
or death;®® whether a party is or is not indebted. 


•98. Ga.—^Bumey v. Spear, 17 Ga. 
228. 

99. Ky.—^Maltus v. SMelds, 2 Mete. 
S53. 

1 . Me.—^Tork v. Parker, 84 A. 939, 
109 Me. 414. 

2. Ariz.—Jordan y. Duke, 36 P. 896, 
4 Ariz. 278. 

3. Ill.—Chicago Trust, etc.. Bank v. 
Landfleld, 78 BLApp. 178. 

4u Ala.—^Thomason y. Odum, 81 Ala. 
108, 68 Am.D. 159. 

8. Pa.—Toll y. Crimean, W Montg. 
Co. 88. 

e. Wash.—Clark y. Bltinge, 80 P. 
'666, 88 Wash. 876, 107 Am.S.R. 868. 

7. Ill.—People y. Alton, 61 N.E. 
1077, 193 Ill. 809, 66 L.R.A. 96. 

8. Ala.—Wellman v. Jones, 27 So. 
416, 124 Ala. 580. 

9 . Qal.—^Zipperlen y. Southern Pac. 
Co., 98 P. 1049, 7 Cal.App. 206. 

10. Ill.—Feld y. Loftis, 140 Ill.App. 
680, affirmed 88 N.E. 281. 240 Ill. 
106. 

Tenn.—SulUyan y. Tigert, 1 Tenn. 
App. 262. 

64 C.J. p 867 note 84. 

11. Mo.—Dayis y. Geiger, App., 212 
S.W. 884. 

N.T.—^Lyman v. Putnam Coal & Ice 
Co.. 169 N.T.S. 984, 182 App.Dly. 
706. 

19. Kan.—^Ball y. Biggam, 49 P. 678, 
6 EZamApp. 42. 


S.C.— O'Neale v. Stewart, 22 S.C.L. 
266. 

13. Beal estate 

Pa.—First Nat. Bank in Greensburg 
y. Serro, 61 Pa.Dist. & Co. 697, 
26 West.L..J. 69. 

14. Me.—^Darling v. Dodge, 86 Me. 
870, 

64 O.J. p 366 note 54. 

15. Mich.—Garstka y. Republic Steel 
Corp., 298 N.W. 691, 294 Mich. 887. 

N.D,—Gk)ldstein y. Northern Pac. 
Ry. Co., 164 N.W. 148, 37 N.D. 
602, L.BJL1918A 612. 

18. Mass.—^McCarthy y. Peach, 70 
N.E. 1029, 186 Mass. 67. 
iq-.j.—^Murphy-Hardy Lumber Co. y. 
Roder, 83 A. 769, 8S N.J.Law 84. 

17. Iowa.—Wilson y. Irish, 17 N.W. 
611, 62 Iowa 260. 

18. Mo.—State ex rel. Brlckey y. 
Nolte, 169 S.W,2d 60, 860 Mo. 842. 

19. P€L—Ehrlich v. U. S. Fidelity 
& Guaranty Co., Com.Pl., 60 Lane. 
L.Rey. 179, affirmed 61 A.2d 7-94, 
866 Pa. 417. 

20. N.T.—Gotham Credit Corp. v. 
Brancaccio, 83 N.T.S.2d 341. 


24. Mo.—Reed y. Steward, 240 S.W. 
206. 

25. Ga.—Johnson y. Dooly, 7 S.E. 
225, 80 Ga. 307. 

26. Ga.—^Brakebill v. Leonard, 40 
Ga. 60. 

27. Mass.—^Rich v. Weeks, 181 N.E. 
712, 279 Mass. 462. 

64 C.J. p 866 note 37. 

Speaker over telephone 
Whether identity of speaker over 
telephone is established with reason¬ 
able certainty is for jury, proylding 
there is eyidence tending to estab¬ 
lish identity. 

Mass.—^Rich y. Weeks, 181 N.E. 712, 
279 Mass. 462. 

Ohio.—^Leonard y. Mowbray, r68 N.E. 
197, 21 Ohio App. 268. 

28. Mich.—^Fontana v. Ford Motor 
Co., 270 N.W. 266, 278 Mich. 199. 

29. Pa.—James y. Locomotive Engi¬ 
neers, etc., Com.Pl., 37 Del.Co. 128. 

30. Tex.—^Liberty Mut. Ins. Co. v. 
Murphy, Civ.App., 20'5 S.W.2d 898. 

DlUgence of search with respect to 
presumption of absentee’s death as 
a Question for the jury see Death § 
6 d. 


21. Mo.—^Busen v. Chevrolet Motor 
Co. of St Louis, 100 S.W.2d 277, 
889 Mo. 1098. 

22. Iowa.—Amelsburg v. Lunning, 
14 N.W.2d 680, 234 Iowa 852. 

23. N.T.—Bro-vm v. Vandeuzer, 10 
Johns. 61. 


Death of absentee 

Whether absentee has died is fact 
question for triers of facts and must 
be decided by competent tribunal on 
proof of facts and probabilitiea— 
Bernstein y. Metropolitan ^ife Ins. 
Co. of New York, 84 A.2d 682, 189 Me. 

1888. 
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or to what amount indebted ;3l questions of value 
whether prices on a certain day were fictitious as 
based on a manipulated market, or were true* mar¬ 
ket values whether one saw an object which 
of two papers, both purporting to be copies of the 
same instrument, is in fact a true copy;^^ and 
whether a certain custom exists.^® 

It is the province of the jury to determine such 
questions as the degree of the variations of a com¬ 
pass in a given latitude,whether heavily charged 
electric wires are dangerous to persons or animals, 
what constitutes an approach to a railway crossing,®® 
whether a fair held in the name of a former society 
is in fact held by such society or by individuals,^® 
whether a notary who takes an acknowledgment to 
an instrument is financially or beneficially interested 
in the transaction,^! whether an account is for 
tavern debts so that a defendant may avail him¬ 
self of the tavern law,^® whether a witness testi¬ 
fied as quoted by counsel in argument to the jury,^® 
and whether a witness in testifying is referring to 
previous answers^^ or testifies from personal knowl¬ 
edge or merely from books>5 Whether the court 
ordered the preparation of a transcript with respect 
to its inclusion in costs,^® or the place of residence 
of a party, if material,is a question for the 
jury. So it is a question for the jury whether a 
certain result is a necessary sequence of the opera¬ 
tion of natural laws,^® whether the happening of 


an event in a particular manner was impossible 
under the physical facts,whether the facts relied 
on to constitute probable cause are established by 
the evidence,^® whether goods tendered tmder a con¬ 
tract of sale were of merchantable quality,5l or 
whether there is suflicient evidence to shift the 
burden of proof from one party to the other.52 

Disputed questions as to the genuineness of a 
signature,^® or the character of a party’s possession 
of property,®^ the question of ownership of personal 
property where the facts are in dispute,®® whether 
an employee was authorized to write a letter for 
his employer,®® or as to whether an instrument was 
properly stamped or duly delivered,®^ should be 
submitted to the jury. Where, in the absence of an 
official stenographer, the court and counsel dis¬ 
agree, or are in doubt, as to the testimony given by 
a witness,®® or the court has forgotten whether 
there was, or was not, any evidence in support of a 
particular material point,®® it is proper to leave the 
matter to the jury. 

§ 220. Requests for Submission of Issues to 
Jury 

As a general rule, a party’s failure to request the 
submission of a particular Issue to the Jury constitutes 
a waiver of the Issue, and It is not an assignable error 
that the court failed to submit such Issue to the jury. 

Parties who desire the submission of particular is¬ 
sues to the jury should make requests therefor. In 


31. N.C.—Jordan v. Farthinsr, 23 S. 
B. 244, 117 N.C. 181. 

Pa.—^Tyers v. Kuhn, 52 Pa. Super. 
24. 

32. Ga.—Jones v. Smith, 56 S.B.2d 
462, 206 Ga. 162—^Brinson v. Hes¬ 
ter, 196 S.B. 412, 185 Ga. 761— 
Grant y. Dannals, 74 S.B.2d 119, 
87 Ga.App. 389—Sapp v. Howe, 62 
S.B.2d 571. 79 Ga.App. 1. 

Afass.—Ryder v. Town of Lexingrton, 
21 N.E.2d 882, 303 Mass. 281— 
Standard Oil Co. of New York v. 
Back Bay Hotels Garage, Inc., 188 
N.B. <619, 285 Mass. 129. 

64 C.J. p 307 note 1. 

33. Mo.—Kent v. Miltenberger, 15 
Mo.App. 480. 

34. Utah.—Palmer v. Oregon Short 
Line R. Co., 98 P. 689. 84 Utah 466, 
Id Ann.Oas. 229. 

36. Ill.—Holbrook V. Nichol, 86 lU. 
161. 

36. Wis.—Westum v. Page, 68 N.W. 

1008, 94 W'is. 251. 

64 C.J. p 867 note 2. 

87. Md.—^Harlan v. Brown, 2 Gill 
475, 41 Am.I>. 486. 

38. Utah.—^Telluride Power Co. v. 
Binneau, 125 P. 399, 41 Utah 4, 
Ann.Cas.l915A 1261. 


1 39. Tex.—^Missouri, etc., R. Co. v. 

! Connelly, 39 S.W. 145, 14 Tex.Civ. 
App. 529. 

40. Ill.—^Latham v. Roach, 72 HI. 
179. 

41. Tex.—Creosoted Wood Block 
Paving Co. V. McKay, CivA.pp., 211 
S.W. 822. 

42. N.J.—Hepburn v. Baston, 8 N. J. 
Law <628. 

43. Maas.—^Feinberg v. Atlantic The¬ 
atres Corporation, 176 N.B. 293, 
275 Mass. 127. 

44. Mich.—^Toulman v. Swain, 10 N. 
W. 117, 47 Mich. 82. 

45. GSh—F leming v. Shepherd, 9 S. 
B. 789, 88 Ga. 888. 

46. Cal.—People’s Ditch Co. v. Poot- 
hlll Irr. Dist, 11 P.2d 86, 123 Cal. 
App. 257. 

47. Ky.—^Louisville, etc., R. Co. v. 
Munford, 68 S.W. 685, 24 Ky.L. 
416. 

48. Mich.—Yalentine v. Minneapolis, 
etc., R, Co., 118 N.W. 970, 155 
Mich. 151. 

49. Wash.—Chin Shu Num v. M. 

Yamamoto, 26 P.2d 391, 175 Wash. 
699. I 


50. Me.—Humphries v. Parker, 62 
Me. 502. 

Pa.—^Hygienic Fleeced Underwear Co. 

V. Way, 85 Pa.Super. 229. 

Probable cause in malicious prose¬ 
cution actions see Malicious Prose¬ 
cution 5 97 a. 

51. N.Y.—Hess v. Kaufherr, 112 N. 
Y.S. 832, 128 App.Dlv. 526. 

62. Md.—^Baltimore Refrigerating, 
etc., Co. V. Kreiner, 71 A. 1066, 109 
Md. 861. 

53. Tenn.—OBaskett v. Chuckey Bank¬ 
ing Co., 2 Teun.App. 31. 

64 C.J. p 867 note 20. 

64. Oa.r—Smallwood v. Jones, 57 S. 

B. 99, 128 Ga. 41. 

•64 C. J. p 367 note 21. 

55. N.C.—^Bullman v. Edney, 61 S.B. 
2d 888, 282 N.C. 465. 

66. S.C.—Southern Ry., Carolina Di¬ 
vision, V. Howell, 60 S.B. 677, 79 S. 

C. 281. 

67. Ga.—Alexander & Howell v. 
Lleth, 39 Ga. 180. 

58. N.Y.—EYy v. Bennett, 16 N.Y.Su- 
per. '200, 9 Abb.Pr. 46, affirmed 2$ 
N.Y. 324. 

64 C. J. p 367 note 24. 

59. N.C.—Glover v. Flowers, 7 S.E. 
579, 101 N.C. 184. 
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the absence of such request, failure to submit a 
particular issue is not ordinarily assignable as er¬ 
ror,®® the failure to request being held a waiver of 
the issue®^ except where the court has directed the 
jury to disregard the count of the petition on which 
the issue was based.®2 One cannot object after the 
time for submitting issues has passed, and certainly 
not after verdict, that an issue for which he made 
no request was not submitted.®® The request should 
be specific so that the court may pass directly on 
it.®^ An exception to a charge on a question of 
fact,®® or a motion at the close of the evidence to 
dismiss the case,®® or a suggestion that a certain 
fact is in dispute is not the equivalent of a request 
for the submission of an issue.®^ Where a party 
requests that the jury shall pass on the whole case, 
however, he need not name a particular question 
of fact.®® 

Operation and effect. A request that specified is¬ 
sues be submitted to the jury operates as a waiver 
or abandonment of the submission of all other 


issues,®® but not where the circumstances do not 
indicate an abandonment of such other issues.*^® 
A party at whose request a particular issue is sub¬ 
mitted to the jury cannot thereafter be heard to 
complain of the action of the court in so doing.^^ 
The request is equivalent to an admission that 
there is evidence sufficient to go to the jury on the 
issue,72 and is a waiver of the right to a peremptory 
instruction,^® and the party making the request is 
bound by the jury’s finding thereon.74 A request 
for the submission of issues to the jury is a conces¬ 
sion that the case is for the juiyJ® 

§ 221. Failure to Question Sufficiency of Evi¬ 
dence 

Ordinarily, failure to question the sufficiency of 
evidence concedes that there Is a question of fact for 
the Jury’s determination. 

It is conceded that there is a question of fact 
for the jury, and the question of insufficiency of 
evidence is waived, when one fails to move for a 
directed verdict,^® or for dismissal77 or nonsuit,^® 


60. N*.T.—Simon v. Chemical Bank 
& Trust Co., 2 N.T.S.2d 902, 166 
Misc. 687. 

Tex.—Strickland v. Ward, Civ.App., 
186 S^W.2d 736—^Temple Trust Co. 
V. Stobaugh, Civ.App., '59 S.W.2d 
916, error dismissed. 

64 C.J. p 868 note 27. 

Failure to request submission of is¬ 
sue: 

As ground for new trial, although 
request not made see New Trial 
S 44 b. 

On motion for directed verdict see 
infra § 265. 

Validity of unrequested instruction 
given with respect to an issue ei¬ 
ther pleaded or proved see infra 
S 381. 

61. Tex.—^Barry v. Patterson, Civ. 
App., 226 S.W.2d 864—Strickland 
V. Ward, Civ.App., 186 S.W.2d 736 
—Bute V. Stickney, Civ.App., 160 
S.W.2d 302, error refused—C. I. T. 
Corporation v. Waltrlp, Civ.App., 
70 S.W.2d 206, error dismissed. 

64 C.J. P 868 note 28. 

62. Iowa.—^Bruckshaw v. Chicago, 

R. I. & P. Ry. Co., 166 N.W. 278, 
178 Iowa 207. 

63. N.C.—McKinney v. Patterson, 93 

S. E. 967, 174 N.C. 488. 

64. N.T.—Plandreau v. Elsworth, 46 
N.E. 863, 161 N.T. 478. 

64 C.J. P 368 note 81. 

65. N.T.—Dows V. Rush, 28 Barb. 
167. 

66. N.T.—Hewson v. Interurban St. 
R. Co., 88 N.T.S. 816, 96 App.Div. 
112 . 

67. N.T.—Kinner v. Whipple, 118 
N.T.S. 887, 128 App.Div. 736, re¬ 


versed on other grounds 92 N.E. 
1088, 198 N.T. 685. 

68. N.T.—^Elmira Second Nat. Bank 
V. Weston, 65 N.E. 1080, 161 N.T. 
620, 76 Am.S.R. 283. 

64 C.J. p 368 note 86. 

69- Ala.—Southern Ry. Co. v. Clark, 
170 So. 93, 27 Ala.App. 244. 

Ark.—^Bco^on v. Meeks, 193 S.W.2d 
138, 209 Ark. 903. 

Ill.^Janowskl v. Great Lakes Tank 
Truck Line, 64 NJB2.2d 387, 327 HI. 
App. 663. 

Ky.—^New St L. & Calhoun Packet 
Corp. V. Pennsylvania R. Co., 194 
S.W.2d 977, 302 Ky. 693. 

Mo.—Guthrie v. City of St Charles, 
162 S.W.2d 91, 347 Mo. 1176—Riley 
V, Woolf Bros., 149 S.W.2d 864— 
Zlckefoose v. Thompson, 148 S.W. 
2d 784, 347 Mo. 679—Johnston v. 
Owings, App., 254 S.W.2d 993— 
Smoot V. Fischer, App., 248 S.W.2d 
38—^Bean v. St Louis Public Serv¬ 
ice Co., App., 283 S.W.2d 782— 
White V. Kansas City Public Serv¬ 
ice Co., 198 S.W.2d 60, 239 MoA.pp. 
671—Schiermeier v. Kroger Gro¬ 
cery & Baking Co., App., 167 S.W. 
2d 967. 

N.T.—Munn v. Boasberg, 68 N.E.2d 
871, 292 N.T. 6. 

64 C.J. p 868 note 86. 

70. Mo.—Swain v. Anders, 163 S.W. 
2d 1045, 349 Mo. 963—Wurst v. 
American Car & Foundry Co., App., 
103 S.W.2d 6. 

71. HI.—Chicago Union Traction Co. 
V. O’Donnell, 113 HlA.pp. 269, af¬ 
firmed 71 N.E. 1016, 211 HI. 349. 

64 C.J. p 368 note 87. 

72- N.a—Owens v. Phelps, 96 N.C. 
28$. 


73. Ky.—Rockcastle Gas Co. v. 
Horn, 44 S.W.2d 273, 241 Ky. 398. 

74. Mo.—^McCrary v. Missouri, etc., 
R. Co., 74 S.W. 2, 99 Mo.App. 618. 

75. Iowa—^Milehcun v. Montague, 
126 N.W. 664, 148 Iowa 476. 

N.T.—Watson v. Morton, 26 N.T.S.2d 
614, 261 App.Div. 1050. 

76. N.T.—George Poltis, Inc., v. 
City of New Tork, 88 N.B.2d 456, 
287 N.T. 108, 168 A.L.R. 1122— 
Sanchez v. Denman, 98 N.T.S.2d 
618, 277 App.Div. 927—Watson v. 
Morton, 26 N.T.S.2d 614, 261 App. 
Div. 1050—^Baron v. Baron, 299 N. 
T.S. 280, 252 App.Dlv. 293—^Braun 
V. Braun, 281 N.T.S. 25, 245 App. 
Div. 194—Billig V. Don Allen Mid¬ 
town Chevrolet HO N.T.S.2d 162 
—^Henry B. Root Inc., v. Lipstadt 
78 N.T.S.2d 11. 

Ohio.—^McKellips v. Industrial Com- 
missiOTi of Ohio, 60 N.E.2d 667, 145 
Ohio St 79. 

Okl.—Grayson v. Brown, 26 P.2d 204, 
166 Okl. 43. 

Tenn.—Smith v. Sloan, 225 S.W.2d 
539, 189 Tenn. 368, rehearing de¬ 
nied 227 S.W.2d 2, 189 Tenn. 868. 
64 O.J. p 868 note 42-p 424 note 21. 

77- N.T.—Sanchez v. Denman, 98 N. 

T.S.2d 613, 277 App.Div. 927— 

Coffee V. Burton, 37 N.T.S.2d 178, 
264 App.Div. 979—Wulkan v. Kapp, 
34 N.T.S.2d 431, 264 App.Div. 743 
—^Baron v. Baron, 299 N.T.S. 280, 
262 App.Div. 293. 

64 C.J. p 368 note 43. 

78. N.T.—^Braim v. Braun, 281 N.T. 

S. 26, 246 App.Div. 194. 

64 C.J. p 368 note 44. 
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or a judgment,'^* or fails to demur to the evi¬ 
dence,®® or to ask for any other relief,®^ or joins 
in the submission of the case on instructions,®® or 
concedes a prayer for the adverse party.®® 

Where, however, there was some evidence, al¬ 
though slight, to support defendant’s contention, 
plaintiff is not entitled to a directed verdict, and, 
having objected and excepted to an instruction sub¬ 
mitting the question, the question is not waived by 
failure to move for a directed verdict.®^ Where a 
party, after his motion to withdraw the case from 
the jury is overruled, introduces evidence in his 
own behalf, he waives the request®® This principle 
has been applied where the procedure to withdraw 
the case from the jury was by demurrer to the evi¬ 
dence, discussed infra § 230, or by motion for dis¬ 
missal or nonsuit, infra § 244, or for a directed 
■ verdict, infra § 26i 

Time for objection. The request should be made 
at the dose of the evidence, before argument and 
submission to the jury.®® The objection to the 
sufficiency of evidence must be made before the 
verdict.®^ 

§ 222. Reservation of Questions of Law 

Under the practice in some Jurisdictions, the court 


88 C.J.S. 

may reserve questions of law to be determined after a 
verdict has been rendered. 

Under the practice in some jurisdictions, the court 
may reserve questions of law to be determined after 
a verdict has been rendered,®® but this is a matter 
for the sound discretion of the court.®® The points 
of law thus reserved,®® and the facts on which thejr 
arose,®! must be stated specifically in the record,, 
and such reservation should refer, on its face, to- 
questions of law of controlling effect.®® Where 
the real point reserved, and actually decided, is- 
one of law, the judgment will not be reversed be¬ 
cause the point reserved was bad in form in 
presenting on its face a question of fact.®® On the 
other hand, if the reservation refers to questions 
which do not affect a material aspect of the case,®®- 
or if it embraces a mixed question of law and fact,®®- 
it is erroneous. 

Decision on a motion to dismiss may be reserved 
until after the verdict in the absence of exceptions 
to such reservation.®® Likewise, the general ques¬ 
tion whether there is any evidence that will support 
a verdict,®'^ or that will support a particular essential 
issue,®® may properly be reserved. The reserva- 


79- Mont,—williams v. Hample, 206 
P. 829, 62 Mont 694. 

80. Mo.—Gardner v. Stout H® S.W. 
2d 790, 342 Mo. 1206—Williams v. 
St Louis Public Service Co., 78 S. 
W.2d 199, 836 Mo. 886. 

Oil.—Bolon V. Smith, 40 P.2d 677, 
170 Okl. 407—Grayson v. Brown, 
26 P.2d 204, 166 Okl. 48. 

64 C.J. p 868 note 46. 

8L Mo,—Williams v. St Louis Pub¬ 
lic Service Co., 78 S.W.2d 199, 886 
Mo. 835. 

64 C.J. p 368 note 47. 

82. Mo.—Gardner v. Stout 119 S.W. 
2d 790, 842 Mo. 1206—Clay v. 
Owen, 98 S.W.2d 914, 838 Mo. 1061 
—WUliams v. St Louis Public 
Service Co., 73 S.W.2d 199, 886 Mo. 
336. 

64 C.J. p 868 note 48. 

83. Md.—Philadelphia, etc. R. Co. v. 
Holden, 49 A. 626, 98 Md. 417— 
Baltimore, etc., R. Co., v. Kirby, 
46 A. 976, 91 Md. 316. 

84. Ky.—Buskirk-Rutledge Lumber 
Co. V. Browning, 267 S.W. 198, 206 
Ky. 863. 

85. Md.—^Riggs v. Turnbull, 66 A. 
18, 106 Md. 136, 8 L.RJL,K.S., 824, 
11 Ann.Cas. 783. 

64 C.J. p 869 note 61. 

88. Mo.—Clay v. Owen, 93 S.W.2d 
914, 838 Mo. 1061. 

64 C.J. p 869 note 56. 


87. N.C.—Deaton v. Deaton, 67 S.EI. 

2d 626, 284 N.C. 638—Lea v. 

Brldgeman, 46 S.E.2d 565, 228 N.C. 

666 . 

64 C.J. p 869 note 57. 

Before Jury retires 
N.T.—Watson v. Morton, 26 N.T.S. 
2d 514, 261 APP.D1V. 1060. 

88. N.T.—Tipaldi ▼. Riverside Me¬ 
morial Chapel, 78 N.T.S.2d 12, 278 
App.Div. 414, motion denied 80 N.E. 
2d 544, 297 N.T. 1029, affirmed 82 N. 
E.2d 585, 298 N.T. 686. 

Or.—^Hornby v. Wiper, 68 P.2d 204, 
166 Or. 203. 

Tex.—^Erickson v. Texas Employers' 
Ins. Ass'n, Civ.App., 105 S.W.2d 
459, error dismissed. 

64 C.J. p 369 note 58. 

Special verdict see infra S9 626-678. 
Verdict subject to opinion of court 
see infra S 486. 

XTeoessity of express reservation 

Under court rule, trial court would 
be deemed to have submitted action 
to Jury subject to a later determina¬ 
tion of legal questions raised by mo¬ 
tion for a directed verdict, and, 
hence, express reservation was un¬ 
necessary.—Atlantic Refining Co. v. 
Forrester, 26 A.2d 667, 180 Md. 617— 
64 C.J. p 369 note 58. 

Bffeet of findings 

A court may not disturb a Jury's 
findings on facts, where a reserva- 
I tion has been made to determine law 
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questions only.—Wallower v. Elder^ 
247 P.2d 682, 126 Colo. 109. 

89. D.C.—^Douglas V. Washington 
Terminal Co., 298 F. 199, 54 App. 
D.C. 826. 

90. Neb.—^Barge v. Haslam, 91 N.W. 
528, 65 Neb. 656. 

64 C.J. p 869 note 60. 

91. Pa—Phoenix Silk Mfg. Co. v. 
Reilly, 41 A. 523, 187 Pa 626. 

64 C.J. p 869 note 64. 

98. Pa—Williams v. Crystal Lake 
Water Co., 43 A. 206, 191 Pa 98. 

93. Pa—Williams v. Crystal Lake 
Water Co., supra 

94. Pa—Zinnel v. Bergdoll, 9 Pa 
Super. 622, 7 Del.Co. 369, 44 Wkly. 
N.C. 64. 

95. Pa—Coolbroth v. Pennsylvania 

R. Co., 68 A. 808, 209 Pa 433. 

64 C.J. p 369 note 66. 

96. N.T.—George Foltis, Inc., v. 
City of New York. 88 N.B.2d 455, 
287 N.T. 108, 163 A.L.R. 1122— 
Fitzgerald v. Colt-Stewart Motor 
Co., 246 N.T.S. 635, 231 App.Div. 
176. 

97. U.S.—Carstalrs v. American 
Bonding, etc., Co., Pa, 116 F. 449, 
54 C.C.A. 85, certiorari denied 28 

S. Ct. 844, 187 U.S. 644, 47 L.Ed. 846. 
64 C.J. p 869 note 66. 

98. Pa-^Keefer v. Pacific Mut. Life 
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tion of a question whether there is any evidence 
which entitles plaintiff to recover is a good reserva¬ 
tion, without further statement on the record of 
the facts on which the point is based but the 
question whether under all the evidence, or on the 
whole testimony, one is entitled to recover has 
been held not reservable as involving the drawing 
of inferences of fact.^ 

§ 223. Withdrawal of Counts, Issues, or De¬ 
fenses 

Where a particular count it no longer In the case, 


TRIAL §§ 222-223 

either because of Its insufficiency or because of the 
lack of evidence to support It, the trial court should 
Instruct the jury to disregard It, but it is not error to 
refuse an Instruction containing such a direction. 

The trial court may and should withdraw from 
the jury's consideration any and all counts, issues, 
specifications, assignments, or defenses on which 
there is no evidence,^ or on which the evidence is 
uncontradicted,^ or which are excluded by the evi¬ 
dence produced,^ or which have been eliminated 


Ins. Co., 201 Fa. 448, 51 A. S66, 88 
Am.S.R. 822. 

64 O.J. P 869 note 67. 

99. Pa.—Newhard v. Pennsylvania 
R. Co., 26 A. 105, 153 Pa. 417, 19 
L..RJL 563. 

64 C.J. P 369 note 68. 

1. Pa.—^SloCallln v. Herzer, 7 A. 149, 
4 Pa.Cas. 64—^Konicz v. Orient Ins. 
Co., 17 Pa.Super. 550. 

2. U.S.—Chicago & N. W. Ry. Co. 
V. Garwood, C.C.A.Mlnn., 167 F.2d 
848—Henry H. Cross Co. v. Sim¬ 
mons, C.C.A.Ark., 96 F.2d 482. 

Cal.—Wallack v. Bass, 234 P.2d 160, 
105 Cal.App.2d 638—McNulty v. 
Southern Pac. Co., 216 P.2d 534, 96 
Cal.App.2d 841—Prunty v. Allred, 
165 P.2d 935, 73 Cal.App.2d 67— 
Beni V. Abrons, 19 P.2d 528, 130 
Cal.App. 206. 

Conn.—Carney v, De Wees, 70 A.2d 
142, 136 Conn. 256. 

Ga.—Williams v. Trust Co. of Geor¬ 
gia. 178 S.B. 295. 180 Ga. 73— 
Hunt V. Pollard, 190 S.B. 71, 65 
Ga.App. 423—^Bazemore v. Powell, 
188 S.H. 282, 54 GaA.pp. 444. 

HI.—Green v. Drew, 67 N.B.2d 227, 
824 Ill.App. 84—^Bugllo v. Cxun- 
mlngs. 45 N.E.2d 542, 817 BLApp. 
78—Weiner v. B:;jelst^ 42 N.B.2d 
549, 814 HLApp. 671—National 

Builders Bank of Chicago v. Elas- 
par American State Bank, 42 N.E. 
2d 113, 316 IlLApp. 127—Kitchell 
V. Chicago & I. M. Ry. Co., 2 N.B. 
2d 164, 285 HlA-pp. 368. 

Ind.—Northern Indiana Transit v. 
Burk, 89 N.E.2d 905, 228 Ind. 162, 
17 AIi.R.2d 672—Heeshin Motor 
Express Co. v. Glassman, 38 N.E. 
2d 847, 219 Ind. 538—Tribune-Star 
Pub. Co. V. Fortwendle, App., 116 
N.E.2d 548. 

Iowa.—^Tissue v. Durin, 246 N.W. 
806, 216 Iowa 709. 

Ky.—Rogers v. Price, 160 S.W.2d 
371, 290 Ry. 168—WUllams v. Co- 
deU Const. Co., 69 S.W.2d 20, 258 
Ky. 166, 92 A.I-.R. 787. 

Mo.—^Long V. Thompson, 188 S.W.2d 
96, 858 Mo. 631-TGoslin v. Kum, 
178 S.W.2d 79, 851 Ho. 895--Cant- 
well V. Cr^mlns, 149 $.W.2d 848, 
847 Mo. 836—Felber v. Union Elec¬ 
tric Light & Power Co., iOO S.W.2d’ 
494, 840 Mo. 201^Zwelfel v. Lee- 


Schermen Realty Co., App., 173 S. i 
W.2d 690—^Foster v. Modem Wood- I 
men of America, 138 S.W.2d 18, 
235 MoA.pp. 386—^Polkowski v. St. 
Louis Public Service Co., 68 S.W. 
2d 884, 229 Mo.App. 24. 

Mont.—Smith v, Armstrong, 166 P.2d 
793, 118 Mont. 290. 

Neb.—Rose v. Gisi, 298 N.W. 838, 
139 Neb. 593. 

N.J.—^Long V. Yellow Cab Co. of 
Camden, 29 A.2d 887, 129 N.J.Law 
660—Stahlin v. Lehigh Valley R. 
Co., 16 A.2d 844, 125 N.J.Law 211. 
N.C.—^Wells V. Clasrton, 72 S.E.2d 
16, 236 N.C. 102—Star Mfg. Co. v. 
Atlantic Coast Line R. Co., 23 S.E. 
2d 32, 222 N.C. 830—First Nat. 
Bank & Trust Co. In Macon v. 
Levy, 184 S.E. 822, 209 N.C. 834. 
Ohio.—Karr v. Sixt, 67 N.B.2d 331, 
146 Ohio St. 527—Siellng v. Mahr- 
er, App., 113 N.E.2d 378—Cassidy 
v. Ohio Public Service Co., 83 N.E. 
2d 908, 83 Ohio App. 404—Soukoup 
V. Republic Steel Corp., 66 N.E.2d 
884, 78 Ohio App, 87—Hartsock v. 
George, 17 N.E.2d 667, 59 Ohio 
App. 249. 

Okl.—Southwest Stone Co, v. 
Hughes, 177 P.2d 489, 198 Okl. 257 
—Springfield Fire & Marine Ins. 
Co. V. Simmons, 87 P.2d 941, 184 
OkL 823. 

Or.—Calcagno v. Holcomb, 185 P.2d 
251, 181 Or. 608—^Austin v. Port¬ 
land Traction Co., 182 P.2d 412, 
181 Or. 470—Cavett v. Pacific 
Greyhound Lines, 167 P.2d 941, 
178 Or. 868—Bond v. Graf, 96 P.2d 
1091, 163 Or. 264. 

Pa.—Creciun v. McCann, Com.PL, 62 
Montg.Co. 238. 

R.L—Doming v. Vendittl, 58 A.2d 
498, 73 R.L 81—Horaho v. Wa- 
nelik, 184 A. 323, 56 R.I. 193, re¬ 
argument denied 185 A. 256, 66 R. 
L 264. 

Tenn.—^Lasater Lumber Co. v. Hard¬ 
ing, 189 S.W.2d 583, 28 Tenn.App. 
298—Colonial Baking Co. v. Ac- 
guino, 108 S.W.2d 618, 20 Tenn. 
App. 696—^Br«dcebill 4b Hamilton v. 
South Knoxville Contracting & 
Construction Ca, 14 TennApp. 
53L 

Tex;—^Bute v. Stickney, Clv.App.. 160 
SW.2d 802, error refused. ' 


Wash.—^Exeter Co. v. Samuel Mar¬ 
tin, Limited, 105 P.2d 83, 5 Wash. 
2d 244. 

64 C.J. p 869 note 71. 

Necessity of zeguest 
Reguesting instruction to disre¬ 
gard improper allegations with re¬ 
spect to liability for act alleged to 
have been done is proper method of 
eliminating such allegations. 

Fla.—^Zom V. Britton, 160 So. 801, 
112 Fla. 679, followed in Zom v. 
James, 150 So. 803, 112 Fla. 583. 
Ill.—Greene v. Noonan, 23 N.E.2d 
720, 372 Ill. 286. 

Ind.—Northern Indiana Transit v. 
Burk, 89 N.E.2d 905, 228 Ind. 162, 
17 A.L.R.2d 672. 

Or.—^Bond v. Graf, 96 P,2d 1091, 163 
Or. 264. 

S.C.—^Leppard v. Central Carolina 
Tel. Co., 30 S.B.2d 765, 206 S.C. 1. 
Sime of regnest or withdrawal 

(1) In general, after a party has 
had a fair opportunity to establish 
a charge but offers no evidence to 
support It, its withdrawal Is proper. 
—^Huntington v. Hamilton, 78 N.B. 
2d 352, 118 Ind.App. 88. 

(2) Withdrawal at dose of plain¬ 
tiff’s evidence has been held proper. 
—Gaudette v. McLaughlin, 189 A. 
872, 88 N.H. 868. 

(3) Withdrawal at dose of all the 
evidence has been held proper. 

Fla.—Sears, Roebuck & Co. v. Geiger, 
167 So. 658, 123 Fla. 446. 

R.I.—Shipman v. United Electric 
Rys. Co., 40 A.2d 730, 70 R.L 464. 

(4) Reguest made after both par¬ 
ties had rested instead of within 
time limit fixed by statute was too 
late.—Engle v. Ungles, 278 N.W. 
879, 228 Iowa 780. 

3. Mo.—Strelcher v. Mercantile 
Trust Co., 62 S.W.2d 461. 

Neb.—BoUo v. Scholting, 41 N.W.2d 
918, 162 Neb. 588—Myers v. Will- 
meroth, 39 N.W.2d 428, 151 Neb. 
712. 

Ohio.—Conor v. Flick, 28 N.E.2d 667, 
64 Ohio App. 259. 

64 C.J. p 870 note 72. 

4. ' U.S.—Klelhschmft v. Farmers 
MUt. Hail Ins. Ass’n of Iowa, C.C. 

} A.Neb., 101 F.2d 987. 
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§ 223 TRIAL 


from the case by an amendment of the pleadings,5 
or which counsel have agreed should not be sub¬ 
mitted to the jury,6 or which are unnecessary in 
the determination of the caseJ Afl&rmative de¬ 
fenses provable under a general denial are properly 
withdrawn from the consideration of the jury.® 
Where undisputed facts fail to support a count, 
defendant is entitled, on written request, to an 
instruction withdrawing it from the jury.® 

A count or specification predicated on a rule or 


doctrine not part of the law of the state which con¬ 
trols the case should be withdrawn.^® The court 
may refuse to give formal instructions withdrawing 
assignments, issues, or counts which have been 
abandoned,although it is not improper to give 
such instructions^® unless they would confuse and 
mislead, instead of aid, the jury,i® and a withdrawal 
instruction concerning an abandoned assignment but 
affecting an assignment properly submitted or tend¬ 
ing to confuse the jury is properly refused.!^ 


Ala.—McGousrb Bakeries Corp. v. 
Keynolds, 85 So.2d 332, 250 Ala. 
692. 

Cal.—^Lenjiingr v. Chlolo, 147 P.2d 
410, 63 CaljVpp.2d 511. 

Conn.—^Hoffman v. Mohican Co., 71 
A.2d 921, 136 Conn. 392. 

Ga-—Jackson v. Jackson, 68 S.B.2d 
469, 208 Ga. 692—LUht v. Smith, 
71 S.B.2d 844, 86 Ga.App. 691—; 
Aiken v. May, 37 S.E.2d 226, 73 
Ga.App. 502—^Bazemore v. Powell, 
188 S.B. 282, 54 Ga.App. 444—Mar¬ 
tin V. Grant, 176 S.B. 108, 49 Ga. 
App. 468. 

HI.—Gsnirky v. Pullman R. Co., 42 
N.B.2d 142, 815 niA.pp. 129. 

Mass.—^Mendolla v. White, 47 N.B.2d 
294, 818 Mass. 318. 

Mich.—^Bradway v. Netzorg, 298 N. 

W. 601, 298 Mich. 198. 

Ho.—^Felher v. Union Electric Llsrht 
& Power Co., 100 S.W.2d 494, 340 
Mo. 201—^Iman v. Walter Freund 
Bread Co., 68 S.W.2d 477, 832 Mo. 
461. 

Ohio.—Sherer v. Smith, 99 K.E.2d 
763, 166 Ohio App. 667. 

Tex.—^Flrst State Bank of Moheetle 
V. Goodner, CivA.pp., 168 S.W.2d 
941. 

Va.—^Majestic Steam Laundry v. 

Puckett, 171 S.E. 491, 161 Ya. 624. 
Wash,—MUler v. Cody, 262 P.2d 803, 
41 Wash.2d 775—^Mahlum v. Seat¬ 
tle School Dist No. 1, 149 P.2d 
918, 21 Wash.2d 89. 

64 C.J. p 370 note 78. 

Xvldenoe held liumfBcient for Jury 

(1) In general. 

U.S.—Differential Steel Car Co. v. 

Macdonald, C.A.Ohlo, 180 F.2d 260. 
Conn.—Corey v. Phillips, 10 A.2d 
370, 126 Conn. 246. 

Fla.—Wirt v. Fraser, 80 So.2d 174, 
158 Fla. 777. 

Md.—^Pennsylvania R. Co. v. State, 
53 A.2d 662, 188 Md. 646. 

(2) Conjectural evidence. 

Mo.—State ex reL Baldwin v. Shain, 
126 S.W.2d 41. 

N.H.—^McCarthy v. Boston & M. R. 

R., 27 A.2d 97, 92 N.H. 149. 

Or.—^Buckles v. Continental Casual¬ 
ty Co., 251 P.2d 476, 197 Or. 128, 

Yarlaao# hetweea pleading and proof 

Or.—Cavett v. Pacific Greyhound 
Lines, 167 P.2d 941, 178 Or. 363. 


6. Ala.—Isbell v. Bray, 63 So.2d 577, 
266 Ala. 1. 

Fla.—^Farrington v. Richardson, 16 
So.2d 158, 163 Fla. 907. 

Mo.—Starr v. Mitchell, 237 S.W.2d 
123, 361 Mo. 908. 

64 C.J. p 370 note 74. 

Yolnntary withdrawal 
Colo.—Prell V. Gormley, 88 P.2d 776, 
95 Colo. 679. 

Conn.—Gipsteln v. Eirshenbaum,-174 
A. 261, 118 Conn. 681. 

Okl.—Seidenbach's v. Denney, 146 
P.2d 105, 193 Okl. 650. 

6. N.T.—Fink v. Brzezinski, 87 N. 

T. S.2d 347, 264 App.Div. 988. 

64 C.J. p 370 note 76. 

7. U.S.—Gallahar v. George A. Rhe- 
man Co., D.C.Ga., 60 F.Supp. 666. 

Fla.—Goodrich v. Lawrence, 189 So. 
233, 138 Fla. 287. 

Mass.—^Taxdlff v. Lynn Sand & Stone 
Co., 193 N.B. 66, 288 Mass. 472. 
Mo.—^Felber v. Union Electric Light 
& Power Co., 100 S.W.2d 494, 340 
Mo. 201—Jackson v. Farmers Un¬ 
ion Livestock Commission, 181 S. 
W.2d 211, 238 Mo.App. 449. 

64 C.J. p 370 note 76. 

8. Wash.—Worthy v. Artie Co., 196 
P. 222, 114 Wash. 486. 

9. Ala.—Walker v. Ingram, 37 So. 
2d 682, 84 AIaAj;>p. 183, certiorari 
denied 37 So.2d 686, 261 Ala. 396. 

m.—Greene v. Noonan, 28 N.E.2d 
720, 372 Ill. 286—Paul v. Garman, 
84 NJB].2d 884, 310 BLApp. 447— 
Fisher v. Wittier, 1 N.B.2d 908, 
286 BLApp. 261. 

64 C.J. p 370 note 78. 

10. CaL—Guay v. American Presi¬ 
dent Lines, 184 P.2d 589, 81 CaJ. 
App.2d 495. 

64 C.J. p 370 note 79. 

IL U.S.—^Doughnut Mach. Corpora¬ 
tion V. Bibbey, C.C.A.Mass., 66 F. 
2d 634. 

Ala.—^Birmingham Belt R. Co. v. 
Bennett, 146 So. 265, 226 Ala. 186, 
certiorari denied 54 S.Ct 62, 290 

U. S. 634, 78 L.Bd. 662. 

Mo.—Norton v. Johnson, 226 S.W.2d 
689, 369 Mo. 1214—Kick v. Frank¬ 
lin, 187 S.W.2d 512, 345 Mo. 752— 
Finley v. Blinois Cent. R. Co., 
App., 251 S.W.2d 718—Hathaway 

V. Evans, App., 285 S.W.2d 407— 
Robertson v. Scoggins, App., 73 S. 

W. 2d 430. 


N.H.—^Manor v. Gagnon, 32 A.2d 688, 
92 N.H 435—Craig v. Boston db 
Maine R. R., 32 A.2d 316, 92 N.H. 
408. 

64 C.J. p 370 note 80. 

DiscretioiL 

The refusal of withdrawal instruc¬ 
tions is within discretion of trial 
court—Stephens v. Kansas City Gas 
Co., 191 S.W.2d 601, 354 Mo. 835— 
Buban v. St Louis Public Service 
Co., Mo.App., 193 S.W.2d 345—^Moore 

V. Great Atlantic & Pacific Tea Co., 
92 S.W.2d 912, 230 MoJlpp. 495. 

12. Conn.—^Lemmon v. Paterson 
Const Co., 76 A.2d 386, 137 Conn. 
158. 

Ga.—Guthrie v. Moran, 15 S.B.2d 
890, 192 Ga. 607. 

Ind.—Shown v. Taylor, 88 N.B.2d 
783, 120 Ind.App. 164. 

Mo.—^Fuenfgeld v. Holt, App., 70 S. 

W.2d 143. 

N.H—Craig v. Boston & Maine R. 

R. , 32 A.2d 316, 92 N.H 408. 

Ohio.—Greenawalt v. Yuhas, 84 N.B. 

2d 221, 88 Ohio App. 426. 

64 C.J. p 870 note 81. 

DiscretioiL 

The giving of a withdrawal in¬ 
struction is discretionary. 

U.S.—Consolidated Elec. Cooperative 
V. Panhandle Eastern Pipeline Co., 
C.A.MO., 189 P.2d 777. 

Mo.—^Melton v. St Louis Public 
Service Co., 251 S.W.2d 663, 368 
Mo. 474—Stephens v. Kansas City 
Gas Co., 191 S.W.2d 601, 354 Mo. 
836—^Long V. Thompson, 183 S.W. 
2d 96, 353 Mo. 531—Atchison v. 
Weakley, 169 S.W.2d 914, 350 Mo. 
1092—Kick V. Franklin, 137 S.W. 
2d 512, 345 Mo. 762—Whaley v. Mil- 
ton Const. & Supply Co., App., 241 

S. W.2d 23—^Buban v. St Louis Pub¬ 
lic Service Oo., App., 193 S.W.2d 846 
—^Moore v. Great Atlantic & Pacific 
Tea Co., 92 S.W.2d 912, 230 Mo. 
App. 495. 

N.H—Craig v. Boston & H. 

H, 32 A.2d 316, 92 N.H 408. 

18. Mo.—Chastain v. Winton, 152 
S.W.2d 166, 847 Mo. 1211—Martin 
v. St Louis-San Francisco Ry. 
Co., 46 S.W.2d 149, 329 Mo. 729, 
certiorari denied 62 S.Ct 644, 286 
U.S. 662, 76 USd. 1294. 

14. U.S.—^EZiefer-Stewart Co. v. Jo¬ 
seph E. Seagram & Sons, Ind., 71 
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Where the findings do not go to the jury, it is not 
necessary to give withdrawal instructions as to un¬ 
supported allegations therein where a general charge 
correctly stating the issues has been given.i5 Where 
there is no evidence to support a theory, instruc¬ 
tions withdrawing it cannot be said to confuse or 
mislead the jury.^® It is not proper to withdraw an 
issue from the jury because of a defect in the plead¬ 
ing which could have been objected to but which 
was ignored, issue joined on the pleading, and evi¬ 
dence introduced.!*^ Whether an issue is to be with¬ 
drawn for lack of evidence is not to be determined 
by the fact that the adverse part 3 r's evidence in¬ 
volved contradictions.!^ In order to justify a court 
in withdrawing an issue from the jury, it must ap¬ 
pear that, giving the evidence the strongest proba- 
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tive force against the party asking for the with¬ 
drawal, there was no substantial evidence which 
would warrant a juiy in finding that issue against 
him.!^ 

Withdrawal instructions must be clear and un¬ 
ambiguous,and must not intermingle the matters 
sought to be withdrawn with other matters properly 
in the case.^i A withdrawal in specific terms is not 
necessary.^^ A withdrawal instruction otherwise 
adequate need not advise the jury that no damages 
can be awarded under the count withdrawn.^^ The 
failure or refusal of the court to submit to the jury 
an issue raised by the pleadings is a withdrawal 
thereof.2^ Where there is sufficient evidence to go 
to the jury, a withdrawal instruction is properly 
refused.25 


S.Ct 269. 840 U.S. 211. 95 
219. rehearing: denied 71 S.Ot 487. 
340 U.S. 939. 95 L..Bd. 678. 

Mo.—Melton v. St. Louis Public Serv¬ 
ice Co.. 261 S.W.2d 663. 363 Mo. 
474—^Longr v. Thompson, 183 S.W. 
2d 96. 353 Mo. 631—Chastain v. 
Winton. 162 S.W.2d 166, 847 Mo. 
1211—^Pishangr v. Eyermann Con¬ 
tracting Co., 63 S.W.2d 80. 338 Mo. 
874. 

64 C.J. p 370 note 83. 

15. Ill.—^Reilly Tar & Chemical Corp. 

V. Lewis, 92 iqr.E.2d 807, 841 Ill.App. 
69. 

Wash.—Gillum v. Pacific Coast R. 
Co., 279 P. 114, 162 Wash, 657. 

16. Mo.—Wright v. Quattrochi, 49 S. 

W. ‘2d 3, 330 Mo. 178—McGinnis v. 
St. Louis Public Service Co., App.. 
44 S.W.2d 886. 

17. Pla.—Cole Motor Car Co. v. 
O'Kelly, 133 So. 874, 101 Fla. 198. 

64 C.J. p 371 note 86. 

18. S.C.—^Laughlin v. Southern Pub¬ 
lic Service Corp., 64 S.B. 1010, 88 
S.C. 62. 

19. U,S.—^Liberty Bell Gold Mining 
Co. V. Smuggler-Union Mining Co., 
Colo., 203 P. 796, 122 C.C.A. 118, 
certiorari denied 34 S.Ct. 320, 281 

U.S. 743, 68 L.Ed. 464. 

N.C.—Adoox V. Austin, 70 S.E.2d 837, 
236 N.C. 691. 

20 . Iowa.—Clayton v. Mcllrath. 44 
N.W.2d 741, 241 Iowa 116!2, 27 AL. 
R.2d 307. 

Md.—Hebner v. Powell, 9 A 2d 232, 
177 Md. 237. 

Mo.—Chastain v. Winton, 162 S.W. 

2d 165, 847 Mo. 1211. 

64 C. J. p 371 note 89. 

21. vMo.—^Fishang v. Eyermann Con¬ 
tracting Co., 63 S.W.2d 30, 833 Mo. 
874. 

Okl.—Southwest Stone Co. v. Hughes, 
177 P.2d 489, 198 Okl. 267. 

Wls.—O’Brien v. Dane County, 292 
N.W. 440, 285 Wis. 69. 

64 C.J. p 371 note 90. 


22. Ill.—Hughes v. Williams, 20 N. 
E.2d 860, 300 IlLApp. 108. 

Iowa.—HUl V. City of Wlnterset, 214 
N.W. 692, 203 Iowa 1'892, followed 
in 215 N.W. 668. 

N.T.—^Plynn v. Metropolitan Life Ins. 
Co., 297 N.Y.S. 349. 262 App.Div. 
78. 

23. Mo.—Morrison v. McCann-Dow- 
llng Realty Co., App., 288 S.W. 606. 

24. Mo.—^Mayes v. Mayes, 236 S.W. 

100 . 

64 C.J. p 871 note 93. 

25. U.S.—Dowell, Inc. v. Jowers, C. 
ALa., 182 F.2d 576—State Mut. 
Life Assur. Co. of Worcester, 
Mass., V. Schultz, C.C.AOr., Ill F. 
2d 1009. 

Ala.—Woodmen of the World Life 
Ins. Soc. V. Guyton, 194 So. 666, 
289 Ala. 216—^Birmingham Elec. Co. 

V. Graddick, 49 So.2d 318, 36 Ala. 
App. 484, certiorajri denied 49 So. 
2d 320, 254 Ala. 666. 

Ark.—Sturgis v. Hardcastle, 174 S. 

W. 2d 666, 206 Ark. 240. 

Cal.—^Pennlz v. Winton, 143 P.2d 
940, 61 Cal.App.2d 761—Martin v. 
Mlqueu, 98 P.2d 816, 37 Cal.App.2d 
133. 

Fla—Davidow v. Seyfarth, 58 So.2d 
835. 

Ga—^Barbre v. Scott, 48 S.E.2d 760, 
76 GaApp. 624. 

Ind.—^Indiana Ins. Co. v. Handlon, 
24 N.E.2d 1003, 216 Ind. 442—Nor¬ 
walk Truck Line Co. v. Kostka, 88 
N.E.2d 799, 120 Ind.App. 383, re¬ 
hearing denied 89 N.E.2d 625, 120 
Ind.App. 383. 

Md.—Gwynn Oak Park v. Becker, 10 
A.2d 626, 177 Md. 6*28. 

Mass.—Black v. Boston Consol. Gas 
Co., 91 N.E.2d 192, 325 Mass. 505 
—Barry v. Panlch, 85 N.B.2d 261, 
324 Mass. 162. 

Mo.—Goslin V. Kum, 178 S.W.2d 79, 
361 Mo. 396—^Borrson v. Missouri- 
Kansas-Texas R. Co., 172 S.W. 2d 
I 826, 861 Mo. 214—McDonald v. R. 

I li. Polk & Co., 142 S.W.2d 635, 346 
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• Mo. 616—Berry ▼. Kansas City 
Public Service Co., 121 S.W.2d 826, 
348 Mo. 474—Mitchell v. Wabash 
Ry. Co., 69 S.W.2d 286, 334 Mo. 
926—Anderson v. Asphalt Distrib¬ 
uting Co., 65 S.W.2d 688, 86 AL.R. 
1038—Whaley v. Milton Const. & 
Supply Co., App., 241 S.W.2d 23— 
Vaughn v. Kansas City Gas Co., 
169 S.W.2d 690, 236 Mo.App. 669— 
Schmidt V. Central Mut. Ins. Ass’n, 
App., 163 S.W.2d 99—Day v. Banks, 
App., 102 S.W.2d 946, opinion 
quashed in part State ex rel. Banks 
V. Hostetter, 12'6 S.W.2d 835, 344 
Mo. 166—^Polkowski v, St. Louis 
Public Service Co., 68 S.W.2d 884, 
229 MoApp. 24. 

N.H.—Watkins v. Holmes, 35 A 2d 
395, 98 N.H 53. 

N.J.—Rynar v. Lincoln Transit Co., 
30 A.2d 406, 129 N.J.Law 525. 
N.T.—Villanl v. National City Bank 
of New York, 189 N.B, 670, 263 N.Y. 
512. 

Ohio.—^Fritz V. New York Ctot. R. 

Co., App., 98 N.B.2d 862. 

Or.—^McVay v. Byars, 138 P.2d 210, 
171 Or. 449—Landis v. Wick, 67 
P.2d 769, 164 Or. 199, rehearing de¬ 
nied 59 P.2d 403, 154 Or. 199. 

R.I.—GUlis V. Melone, 11 A 2d 442, 
64 R.I. 178. 

Tex.—Enterprise Co. v. Taylor, Civ. 

App., 112 S.W.2d 1103. 

Va.—Saunders v. Russell's Inc., 8 S. 

E.2d 193. 178 Va. 126. 

64 C.J. p 371 note 94. 

Withdrawal InstmotioiL held errone¬ 
ously given 

HI.—Arbogast v. Pennsylvania R. 
Co., 99 N.E.2d 403, 343 Ill.App. 
465. 

Mich.—Buttermore v. Faleris, 8 N.W. 

2d 72, 304 Mich. 294. 

Neb.—Roby v. Auker, 82 N.W.2d 491, 
149 Neb. 734. 

N.Y.—^Hennessy v. Walker, 17 N.B. 
2d 782, 279 N.Y. 94, 119 AL.R. 1029 
—City Brewing Corp. v. Przybo- 
rowski, 21 N.Y.S.2d 969, 
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Effect of withdrawal. A mistrial does not neces¬ 
sarily result from withdrawal of an issue.^® A 
direction not to consider a counterclaim is not a 
direction of a verdict, but is equivalent to sustaining 
a demurrer to the counterdaim.^*^ Withdrawal of 
a ground of recovery does not prevent its con¬ 
sideration on other issues.^® Where an issue is 
withdrawn, evidence competent solely on such issue 
should generally also be withdrawn,^9 but the court 
may leave the evidence in the case for consideration 
on other issues as far as its materiality appears.^o 

§ 224. Withdrawal of Juror 

The withdrawal of a Juror Is a means of producing 
a mistrial and effecting a continuance, usually directed 
by a judge In his discretion to prevent injustice because 
of matters arising at the trial which are incurable 
therein. 


Withdrawing a juror describes a fiction to which 
the court may resort when it appears that, owing to 
some accident or surprise, defect of proof, unex¬ 
pected and difficult question of law, or like reason, 
a trial cannot proceed without injustice to a par- 
ty.®i The practice of withdrawing a juror, be¬ 
cause of special statutes relating to dismissal, how¬ 
ever, has fallen into disuse in some jurisdictions.^* 

The withdrawal of a juror by direction or leave 
of court produces a mistrial and effects a continu¬ 
ance,*® but does not entitle the movant to a dis¬ 
missal.*^ A motion to withdraw a juror must be 
based on matters occurring at the trial,** and 
whether a juror should be withdrawn is a matter for 
the exercise of the sound discretion of the trial 
court,*® which discretion is subject to review only 
in cases of abuse.*^ It should be exercised only to 


N.C.—^adkson v. Joyner, 72 fl.B.2d 
■689, 236 N.C. *259. 

Pa.— Ase&r Y. Frank Donatelli & Co., 
91 A,2d 803, 171 Pa.Super. 681. 
Tenn.—Oetz v. Weiss, 160 S.W.2d 438, 
25 Tenn.App. '520. 

Tex.—Cook Y. Hildebrand, dY.App., 
65 S.W.2d 866. 

SeiiLStatement of withdrawn matter 
held proper 

Ark.—Nance y. Flaugh, 268 S.W.2d 
207, 221 Ark. 862—Arnold v. State 
ex rel. Burton, 245 S.W.2d 818, 220 
Ark. 25. 

Iowa.—Deillng y. Des Moines Ry. Co., 
•261 N.W. 622, 217 Iowa 687. 

26. Mich.—^Bolibrzuch y. Galltke, 230 
N.W. 922, 251 Mich. 92. 
a7. S,C.—Smoak y. Robinson, 153 S. 

E. 342, 1'56 S.C. 370. 

SB. Mo.—^Linders y. People's (Motor- 
bus Co. of St. Louis, 32 S.W.2d 
680, 326 Mo. 695. 

SB. N.T.—Curran y. Hosey, 138 N.T. 
S. 910, 1«3 APP.D1Y. 657. 

30. Iowa.—Ellison y. Stockton, 190 
N.W. 7, 196 Iowa 616. 

Vt.—^Perkins y. Vermont Hydro-Elec¬ 
tric Corporation, 177 A 631, 106 Vt. 
867. 

31. Ind.—Wabash R. Co. v. McCor¬ 
mick. 66 N.E. *251, 23 Ind.App. 258. 

N.T.—Glendening y. Canary, 6 Daly 
489, afOrmed 64 N.T. *636—^Messen¬ 
ger Y. Fourth Nat. Bank, 48 How. 
Pr. 542, affirmed 6 Daly 190. 

Ohio.—Cincinnati Car Co. y. Snyder, 
25 Ohio Cir.Ct,N.S., 88. 

Withdrawal of a Juror is always 
'toy an agreement of the parties, and 
is freouently done at the recommen¬ 
dation of the Judge, when it is doubt¬ 
ful whether an action will lie.—Wa¬ 
bash R. Co. V. McCormick, 55 N.E. 
251, (28 Ind.App. 258. 

32. Ind.—Wabash R. Co. v. McCor¬ 
mick, supra. 

64 C. J. p 1610 note 68. 


33. Colo.—^Reagan v. Dyrenforth, 
285 P. 776, 87 Colo. 126. 

64 C. J. p 609 note 48. 

34. Md.—^Beam Motor Car Co. v. 
Loewer, 102 A 908, 181 Md. 65*2. 

38. P€L—Osborne v. Victor Dairies, 
Inc., 10 A2d 129, 138 Pa.Super. 
117. 

64 C. J. p 509 note 45. 

36. N.J.—Schuttler v. Reinhardt, 86 
A2d 438, 17 N.J.Super. 480—Full¬ 
mer Y. Scott-Powell Dairies, 166 A 
129, 111 N. J.Law 44—State v. Daly, 
144 A 810, 7 N.J.Misc. 108. 

N.T.—Dunbar v. Ingraham, 89 N.T. 
S.2d 841, 275 App.Div. 898—Murphy 
Y. City of New Tork, 78 N.T.S.2d 
191, 273 App.Div. 292. 

Pa.—'Menarde v. Philadelphia Transp. 
Co., 103 A2d 681, 876 Pa. 497—Pau- 
stenbaugh y. Ward Baking Co., 97 
A2d 816, 874 Pa. 418—McCllntock 
Y. Pittsburgh Rys. Co., 92 A2d 
186, 371 Pa.. 540—^Bourd v. Berman, 
(68 A2d 442, 259 Pa. 188—Llbengood 
Y. PennsylYania R. Co., 56 A 2d 766, 
858 Pa. 7—^Padden v. Local 90 Unit¬ 
ed Ass'n of Journeymen Plumbers, 
82 A2d 827, 168 Pa.Super. 611— 
Hippie V. Burgoon, Com.Pl., 60 
I>auph.Co. 109—B oulding y. 
Hughes, Com.Pl., 59 Dauph.Co. 877 
—Bittner y. Glowatsky, Com.Pl., 20 
Leh.L.J. 260—^Burger v. Paul, Com. 
PI., 6 S0h.Reg. 298. 

64 C.J. p 509 note 46—4 O.J. p 880 
note 88 [g] (1). 

Test 

(1) Whether a Juror should be 
withdrawn depends largely on atmos¬ 
phere of trial and circumstances.— 
Paustenbaugh y. Ward Baking Co., 
97 A2d 816, 874 Pa. 418—Padden y. 
Local 90 United Ass'n of Journeymen 
Plumbers, 82 A2d 327, 168 Pa.Super. 
611—^McJunkin y. Kiner, 43 A2d 608, 
167 Pa.Super. 678—Hippie v. Bur¬ 
goon, Com.Pl., 60 Dauph.Co. 109— 
Burger v. Paul, Com.PL, 6 Sch,Reg. 
298. ; 


C2) Some sYidence of misconduct 
other than mere suspicion is reguired 
—^Benson y. Chicago, R. I. & P. Ry. 
Co., 267 Ul.App. 11, affirmed Chicago, 
R. I. & P. Ry. Co. Y. Benson, 185 N. 
E. 244, 362 HL 195, certiorari denied 
54 S.Ct 68, 290 U.S. 636, 78 L.Ed. 
558. 

DisoretloiL held not abused In refusing 
to withdraw Juror 
(1) Because of reference to insur¬ 
ance. 

U.S.—Shane v. Conunercial Casualty 
Ins. Co., D.C.Pa., 48 F.Supp. 161, 
affirmed, C.C.A, Shane y. Barger, 
132 F.2d 544. 

Mo.—^Passmore v. Hoyer, App., 68 S. 
W.2d 189. 

Pa.—^Richardson v. Wilkes-Barre 

Transit Corp., 9'6 A2d 866, 172 Pa- 
Super. 636—^Boulding y. Hughes, 
Com.Pl., 69 Dauph.Co. 877—Lear v. 
Rash, Com.Pl., 18 Wash.Co. 133. 

C2) Because of counsel’s remarks In 
summation or argument. 

Mo.—^Raymore v. Kansas City Public 
SerYlce Co., App., 141 S.W.2d 103— 
Garofalo v. Societa Operaia D1 
Mutuo Soccorso St. Giuseppe, App., 
112 S.W.2d 984—Walker y. St. Jo¬ 
seph Belt Ry. Co., App., 102 S.W.2d 
718. 

Pa.—^McClintock v. Pittsburgh Rys. 
Co., 92 A2d 186, 871 Pa. 640—At¬ 
lantic Refining Co. v. Graham, 74 
Pa.Dist. & Co. 483, 88 Erie Co. 78— 
Holland Y. SteYens, Com.PL, 4 
Chest.Co. 421. 

(8) Other refusals to withdraw Jur¬ 
or held proper see 64 C. J. p 609 note 
46 [b]. 

37. N.T.—^Brown v. Manhattan R. 

Co., 81 N.T.S. 75(6, 82 App.Dlv. 222. 
64 C.J. p 509 note 47. 

DlsovetLon held not absolute 
N.T.—^Murphy y. City of New Tork, 
78 N.T.S.2d 191, 278 App.Div. 292. 
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prevent injustice,*8 but should be exercised when¬ 
ever an error has intervened which is not curable 
at the trial,where plaintiff gives evidence com¬ 
pletely at variance with matter relied on in his 
complaint and specified in his bill of particulars,^® 
where it becomes necessary for a party to amend 
his pleadings to conform to new facts and condi¬ 
tions not known to him when the trial began, 
where defendant abandons his pleaded answer and 
relies on an entirely different defense orally stated 
at the trial,or for the purpose of permitting 
proof.^* 

The court should, on request, withdraw a juror 
where incidents tending to mislead or prejudice the 
jury have occurred,^^ but may properly refuse to 
do so where no prejudice could have, or did, re¬ 
sult,46 or where the impropriety could be, and was, 
otherwise cured,46 or where there was, in fact, no 
impropriety.47 It is not a ground for the with¬ 
drawal of a juror that a juror asked questions of a 
witness and indicated a possible disbelief of the wit¬ 
ness and a motion to withdraw a juror to enable 
the moving party to obtain additional evidence 
should be denied where the moving party does not 
appear to have exercised diligence in seeking prior 
to the trial to obtain such evidence.^® Where de- 
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fendanfs objection to a question asked by plaintiffs 
counsel of a juror as to whether the juror was in¬ 
sured against accident was sustained, the court 
stating that cotmsel might ask whether the jurors 
were stockholders or interested in any insurance 
company, and plaintiffs counsel did not thereafter 
pursue the matter, defendant is not entitled to a 

mistriaL^O 

As a condition of granting the motion the court 
may impose the condition that the party making 
the motion pay certain costs.^i If the party deems 
the condition imposed unsatisfactory, he should de¬ 
cline to accept the order on the terms imposed and 
proceed with the trial.®2 It is improper, when a 
party has been permitted to withdraw a juror, to 
enter judgment against him on the merits.53 

A motion to withdraw a juror may be granted 
after the case has been submitted to the jury.54 

Reconvening jury. Where a jury have been im¬ 
paneled and sworn, and on the day of trial a juror 
is withdrawn by the court and the cause continued, 
and later, on motion of plaintiff, the entry discharg¬ 
ing the jury is set aside, the court must reconvene 
the jury and hear and determine the cause within 
the term.55 


38. Colo.—^Reagan v. Dyrenforth, 
285 P. 776, 87 Colo. 12-6. 

Party’s fault 

The practice of withdrawing: a 
juror and declaring: a mistrial does 
not obtain in cases where proceeding: 
with the trial becomes dangerous or 
inconvenient to the plaintiff by rea¬ 
son of conditions or causes chargea¬ 
ble only to plaintiff.—State ex rel. 
li. & Ii. Freight Lines v. Barrs, 176 

So. 756, 1*29 Fla. 668. 

39. TJ.S.—^Beck v. Wings Field, C.C. 

A, Pa., 122 F.2d 114. 

Ohio.—^Kauffman v. Schauer, 169 N.B. 

666, 121 Ohio St 478. 

Or.—^Best v. Travenner, 218 P.2d 
471, 189 Or. 46. 

40. N.T.—Amato v. Gallela 70 N.T. 
S.2d 758, *272 Ap-p.Div. 295. 

41. N.T.—Glaser v. Bisen Realty 
Co., 187 N.T.S. 171. 

Ohio.—Ungerl elder v. Bwers, 153 N. 

B. 191, 20 Ohio App. 79. 

48. U.S.—Co wen Co. v. Houck Mfg. 
Co., N.T., 249 F. 285, 161 
293. 

43. N.Y.—Afoller v. Paulovico, 179 
N.T.S. 223, 190 App.Div. 1—Plr- 
rung V. Supreme Council C. M. B. 
A., 93 N.T.S. 675, 104 App.Div. 671. 

44. Ill.—Chicago City B. Co. v. 
Brecher, 112 Ill.App. 106. 

Pa.—Saunders v. Commonwealth, 29 
A.2d 62, 345 Pa. 423—Porter v. 1 
88 C.J.S.-~33 • 


Zeuger Milk Co., 7 A.2d 77, 186 Pa. 
Super. 48—^Bdin^on v. Philadelphia 
Transp. Co., 67 Pa.Dlst & Co. 312. 
W.Va.—^Darling v. Baltimore & O. R. 

Co., 69 S.B.2d 139, 186 W.Va. 808. 
64 C.J. p 609 note 53. 

46. HI.—^Benson v. Chicago, R. I. & 
P. Ry. Co., 267 111.App. 11, affirmed 
Chicago, R. I. & P. Ry. Co. v. Ben¬ 
son, 186 N.B. 244, 852 Ill. 195, cer- 
tiorari denied 54 S.Ct 58, 290 U.S. 
686, 78 L.Bd. 553. 

Pa.—La Posta v. Himmer, 55 A.2d 
751, 358 Pa. 69—Vangel v. Shuster, 
67 PaDist & Co. 266—Hippie v. 
Burgoon, Com.Pl., 60 Dauph.Co. 109 
—^Boulding V. Hughes, Com.Pl., 59 
Dauph.Co. 877—Jones v. Davis, 
Com.Pl., 24 Wash.Co. 63—Gkiidos v. 
McCans, Com.Pl., 22 Wash.Co. 140 
—^Dolak V. Kulikowski, Com.Pl., 20 
Wash.Co. 162. 

Wis.—Roelllg V. Gear, '260 N.W. 232, 
217 Wis. 661. 

64 C.J. p 510 note 54. 

46. Ala—^Birmingham Blec. Co. v. 
Walden, 31 So.2d 762, 33 AlaApp. 
211 . 

Ga—Gibson v. Gibson, 187 S.B. 155, 
54 GaApp. 187. 

Ky.—Commonwealth v. HaU, 203 S.W. 
2d 75, 305 Ky. 96. 

N.C.—^Hamilton v. Henry, 80 S.B. 2d 
485, 239 N.C. 564^Pugh v. Pugh, 
85 S.B.2d 630, 225 N.C. 655. 


Pa—^Richman v. Watkins, 108 A. 2d 
688, 376 Pa 610—^Menarde v. Phil¬ 
adelphia Transp. Co., 108 A.2d 681, 
376 Pa 497—Boyd v. Smith, 94 A. 
2d 44, 372 Pa 806—McClintock v. 
Pittsburgh Rys. Co., 92 A.2d 18'5, 
871 Pa 640—Richardson v. Wilkes- 
Barre Transit Corp., 95 A.2d 365, 
172 Pa Super. -636—^McJunkln v. 
Finer, 48 A.2d 608, 157 PaSuper. 
678—Locke ▼. Toung, Com.PL, 56 
Montg.Co. 99—Jones v. Davis, Com. 
PI., 24 Wash.Co. 63. 

64 C.J. p 510 note 55. 

47. Pa—Cullen v. Keystone Trans¬ 
fer Co., Com.PL, 19 Wash.Co. 192. 

64 C.J. p 510 note 56. 

48. HI.—Chicago City R. Co. v. 
Shreve, 128 llLApp. 462, affirmed 80 
N.B. 1049, 226 XU. 630. 

49. Ill.—Chicago City R. Co. v. 
Shreve, supra 

50. N.T.—Banner v. O'Meara 110 N. 
T.S. 947. 

51. N.T.—Rawson v. Silo, 93 N.T.S. 
416, 106 App.Div. 278. 

52. N.T.—^Rawson v. Silo, supra 

53. Ohio.—Cincinnati Car Co. v. Sny¬ 
der, 26 Ohio Cir,Ct,N.S.. 33. 

Wis.—^Planer v. Smitb, 40 Wis. 31. 

54. N.T.—In re Taylor’s Will, 67 N. 
T.S.2d 823, 271 App.Div. 947. 

55. Ohio.—^BYiedeborn v. Powers 

Regulator Co., 16 Ohio App. 300. 
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§ 225. Defimtion, Nature, and Purpose 

a. In general 

b. Distinctions 

a. In General 

A demurrer to evidence Is analogous to a demurrer 
to pleading, and Is a proceeding by which the court in 
which the action is pending is called on to decide what 
the law Is on the facts shown In evidence. 

A demurrer to evidence is analogous to a demur¬ 
rer to pleading, 56 and, although not precisely 
similar to a motion for nonsuit, bears a close 
analogy thereto, as discussed infra subdivision b 
of this section. It arises on an issue in law on the 
facts established by the evidence,and is a proceed¬ 
ing by which the court in which the action is pend¬ 
ing is called on to decide what the law is on the 
facts shown in evidence.®* It is a pleading made 
available for use against the party on whom rests 
the burden of establishing a cause of action or de¬ 
fense.®* Defendant’s failure to offer any evi¬ 
dence partakes of the nature of a demurrer to 
plaintiffs evidence.®* 

Object and purpose. The object of a demurrer 


to the evidence is not to substitute the judge for 
the jury as a trier of the facts it is not to bring 
before the court an investigation of facts in dispute 
or to consider and weigh the force of testimony, 
and the presumptions and inferences arising from 
the evidence;®* but its object is to ascertain the 
law on an admitted state of facts®* and to refer 
to the court questions of law arising from the facts 
ascertained.®^ Its purpose is to challenge the suffi¬ 
ciency of the evidence®® to make the question one 
for the jury.®® 

b. Distinctions 

(1) Dismissal or nonsuit 

(2) Direction of verdict or motion for 

judgment 

(1) Dismissal or Nonsuit 

A motion for dismissal or nonsuit on the ground 
of failure of proof Is In the nature of a demurrer to the 
evidence and is governed by practically the same rules. 

A motion for dismissal or nonsuit on the ground 
of failure of proof is in the nature of a demurrer 
to the evidence.®*^ It is, in effect, a demurrer to 
the evidence,®* and in some jurisdictions it takes the 


66 . TT.S.—Van Stone v. Stilwell, etc., 
Mfg. Co., Mo.. 12 S.Ct. 181, 142 

U.S. 128. 36 Lr.Ed. 961. 

64 C.J. p 871 note 2. 

Dlffexex&oe 

A demurrer to plalntitTs pleadingrs 
challenfires sumciency of the plead- 
ingrs, and Is different in purpose and 
result from a demurrer to the evi¬ 
dence which challengres sufficiency 
of the evidence.—^Lewis v. Shaver, 73 
S.B.2d 820, 236 N.C. 610-^oleman 

V. Whisnant. 37 S.B.2d 693, '226 N.C. 
258. 

57. Neb.— Corpus Juris cited iu 
Swinford v. Pinck, 299 N.W. 227, 
■229, 139 Neb. 886. 

64 C.J. p 371 note 4. 

58. Neb.— Corpus Juris cited iu 
Swinford V. Pinck, 299 N.W. 227, 
229, 189 Neb. 886. 

64 C.J. p 871 note 6. 

59. Kan.—C. I. T. Corp. v. Forster, 
133 P.2d 129, 156 Kan. 30*4. 

60. Idaho.—^White v. Village of Soda 
Springs, 266 P. 795, 46 Idaho 153. 

61. Ala.—Shaw v. White, 28 Ala. 
637 

64 O.J. p 374 note 49. 

62. Vt.—^Bass V. Rublee, 67 A. 965, 
76 Vt. 895. 

64 C. J. p 374 note 60. 

63. Pla.—Mugge V. Jackson, 89 So. 
167, 60 Pla. 236. 

64 C. J. p 374 note 61. • 


64. Neb.—Copass v. Wilborn, 296 N. 

W. 566, 139 Neb. 124. 

64 C.J. p 374 note 62. 

65. Kan.—Staab v. Staab, 163 P.2d 
418. 160 Kan. 417. 

N.C.—Lewis v. Shaver, 73 S.B.2d 
320, 236 N.C. 610—Coleman v. 

Whisnant, 87 S.B.2d 693. 226 N.C. 
268. 

66. ^Kan.—Topinka v. American Ba- 
gle Fire Ins. Co. of N. Y., 206 
P.2d 991, 167 Kan. 181. 

67. Cal.—Lehmann v. Mitchell, 241 
P.'2d 573, 109 Cal.App^.2d 719. 

Ga.—^Buchanan v. Hea&, 80 S.E.2d 
393, 210 Ga. 410—Wright v. Rose- 
man, 71 S.B.2d 426, 209 Ga. 176— 
Padgett V. Williams, 61 S.E.2d 676, 
82 GaA.pp. 609—^Bryant v. S. H. 
Kress & Co., 46 S.B.2d 600, 76 Ga. 
App. 530—^Francis v. Newton, 43 
S.B.2d 282, 75 Qa.App. 341—Yeager 
V. Weeks, 39 S.B.2d 84, 74 Ga.App. 
84—Stenger v. Mitchell, 28 S.B.2d 
886, 70 Ga.App. 663—Hawkins v. 
National Surety Corp., 11 S.E.2d 
260, ‘63 GcuApp. 367. 

Ill.—^Pewkes v. Borah, 35 N.B.2d 69, 
376 Ill. 696—Goldman v. City of 
Chicago, 113 N.B.2d 480, 361 Ill. 
App. 111. 

N.C.—^Blades v. Southern Ry. Co., 12 
S.E.2d 563, 218 N.C. 702. 

Okl.—Corpus Juris quoted iu Thomp¬ 
son v. Thompson, 86 P.2d 286, 287, 
184 Okl. 208. 


Or.—^Bunnell v. Parelius, 87 P.'2d 230, 
160 Or. 678. 

Pa.—^Hale v, Pennsylvania R. Co., 
Com.Pl., 63 York Leg.Rec. 46. 

64 C. J. p 371 note 9. 

Motion to strike or exclude evidence 
see infra § 237. 

Cl«ueral demurrer 

Where demurrer to complaint on 
the ground that it did not state facts 
sufficient to constitute a cause of ac¬ 
tion was overruled, and at close of 
plaintiffs case defendants moved for 
dismissal on same grrounds set forth 
in demurrer, motion to dismiss was 
in nature of a general demurrer.— 
Rivers v. Pastro, 11 Alaska 491. 

"A ^peremptory nousuif is in the 
nature of a judgment for defend¬ 
ant on demurrer to evidence.”—Jac¬ 
ques V. Fourthman, 20 A. 802, 803, 137 
Pa, 4'28. 

68. Ark.—^Poynter v. Williams, 237 
S.W.2d 903, 218 Ark. 570. 

Cal.—Henderson v. Progressive Opti¬ 
cal System, 134 P.2d 807, 57 Cal. 
App.2d 180—^Perkins v. Maiden, 134 
P.2d 30, 67 Cal.App.2d 46—Ander¬ 
son V. Stump, 109 P.2d 1027, 42 Cal. 
App.2d 761—^Lindberg v.- Linder, 23 
P.2d 842, 133 Cal.App. 213. 

G€l—K elly v. Strouse, 48 S.B. 280, 
116 Ga. 872—^Barge v. Robinson, 41 
S.Hi. 268, 116 Ga. 41—^Anderson v. 
Pollard, 62 Ga. 46. 

Me.—^Amst V. Estes, 8 A.2d 201, 136 
Me. 272. 


Cl A 
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place of a demurrer to the evidence’ under the 
ancient common-law rules.®® It is governed by 
practically the same rules as a demurrer, to the evi¬ 
dence ;70 in fact it operates as a demurrer to the 
evidence,and is treated as such,72 except that 
judgment cannot be entered for plaintilf.^s 

(2) Direction of Verdict or Motion for 
Judgment 

A motion to direct a verdict is analogous to, and Is 


TRIAL § 225 

In the nature of, a demurrer to the evidence, being the 
same in Its practical and legal effect In calling for the 
opinion of the court on the legal sufficiency of the proof. 
A motion for a finding and Judgment in favor of the mov¬ 
ing party operates or has the same effect as a demurrer 
to the evidence of the adverse party, but a motion fbr 
judgment on the record Is more than a demurrer. 

A motion to direct a verdict operates as, and is 
analogous^^ or equivalents^ to, and in the nature 
of,ss a demurrer to the evidence, of the adverse 

V. Blair, 93 N'.B.2d 95, 841 Ill.Ap.p. 
98—Keim v. Nichols, 91 N.E.Sd 744, 
840 ni.App. 337—Roadruck v. 
Schultz, 77 N.E12d 874, 388 IllJ^pp. 
476—<3iuferi v, Bullock Min. Co., 
73 N.B.2d 865, 332 BLApp. 1— 
Lyons V. Michisran Blvd. Bldg. 
Co., 73 N.B.2d 776. 331 IlLApp. 482 
—^Moffltt V. 0. L. D. Forwarding 
Co., 73 NJB.2d 164, 331 IlLApp. 278 
—^Raimondi v. ZilCrin Truck Lines, 
70 N.E.2d 221, 329 IlLApp. 660— 
Lindroth v. Walgreen Co., 67 N.E. 
2d 696, 329 IlLApp. 106—Krueger v. 
Richardson, 61 N.E.2d 399, 326 Ill. 
App. 205—Olynoipia Fields Country 
Club V. Bankers Indem. Ins. Co., 
60 N.E.2d 896, 326 IlLApp. 649^ 
Powell V. Weiner, 60 N.B.2d 646, 
325 IlLApp. 697—Hedden v. Farm¬ 
ers Mut. Re-Ins. Co. of Chicago, 
Ill., 60 N.E.2d 110, 325 IlLApp. 
335—^Kolitor v. Chicago Title & 
Trust Co., 59 N.B.2d 696, 325 Ill. 
App. 124—Van Hoorebecke v. Iowa 
Illinois Gas & Elec. Co., 57 N.E. 2d 
662, 324 IlLApp. 88—^Arado v. EJp- 
steln, 56 N.E.2d 661, 823 Ill.App. 
194—Kreger v. George W. Dlener 
Wg. Co., 63 N.E.2d 26, 821 HLApp. 
302—^Periolet v. City Nat. Bank & 
Trust Co. of Chicago, 63 N.E.2d 22, 
821 IlLApp. 303—Collins v. City of 
Chicago, 52 N.E.2d 473, 321 IlLApp. 
73—Guentner v. Stober, 52 N.E. 2d 
322, 821 IlLApp. 168—^Relaco Rosin 
Products Co. v. National Casein Co., 
62 N.E.2d 322, 321 IlLApp. 159— 
Baumgardner v. Boyer, 51 N.E.'2d 
784, 320 IlLApp. 438—In re Mc¬ 
Cormack's Estate, 61 N.E.2d 617, 
320 lU.App. 439—^McKay v. Han¬ 
nah, 61 N.E.2d 608, 820 IlLApp. 
437—Hogmire v. Volta, 49 N.E. 2d 
811, 319 IlLApp. 644—Rose v. City 
of Chicago. 45 N.B.2d 717, 317 Ill. 
App. 1—Kaznowski v. City of La 
Salle, 43 N.E.2d 852, 316 IlLApp. 
116—Woods V. Lawndale Theatre 
Corp., '24 N.B.2d 193, 802 IlLApp. 
670—Grermann v. Huston, 23 N.E. 
2d 371, 302 IlLApp. 38—Emge v. 
Illinois Cent. R. Co., 17 N.E.2d 612, 
297 IlLApp. 844—Synwolt v. Klank, 
16 N.B.2d 896, 296 IlLApp. 79— 
Wolever v. Curtiss Candy Co., 13 
N.E.2d 197, 293 ELApp.‘686—Thom¬ 
ason V. Chicago Motor Coach Co., 
10 N.E.2d 714, 292 IU.App. 104— 
Carson-Payson Co. v. Peoria Ter- 
razzo Co., 6 N.R2d 534, 288 IlLApp. 


Mont.—Claypool v. Malta Standard 
Garage, 30 P.2d 89, 96 Mont. 285. 
N.T.—^Raisler Heating Co. v. William 
J. Taylor Co., 272 N.T.S. 365, 241 
App.Div. 355. 

Okl.—Ck>Tpiu Juris guoted la Thomp¬ 
son y. Thompson, 86 P.2d 286, 287, 
184 Okl. 208. 

Pa.—Stinson v. Smith, 196 A. 843, 329 
Pa. 177. 

64 C. J. p 372 note 10. 

Legal effect 

Motion for nonsuit at close of 
plaintiff’s case has legal effect of de¬ 
murrer to evidence. 

Cal.—^Adams y. Herman, 234 P.2d 695, 
106 Cal.App.2d 92. 

Okl.—^Universal Life Ins. Co. v. Ber¬ 
ry, 67 P.2d 879, 177 Okl. 92. 
Egnivalent 

A motion for nonsuit is equivaJent 
to a demurrer to the evidence. 

U.S.—Clarke v. Order of United Com¬ 
mercial Travelers of America, C.C. 
A.Ga., 79 P.2d 664. 

Idaho.—Hill v. Bice, 139 P.2d 1010, 
65 Idaho 167—^Flnlayson v. Waller, 
134 P.2d 1069, 64 Idaho 618—Miller 
V. Gooding Highway Dlst., 41 P.2d 
625, 55 Idaho 2*58. 

N.J.—Stewart v, Delanoo Tp., 66 A. 2d 
751, 4 N.J.Super. 211—^Kozlowskl v. 
Pavonia Fire Ins. Co., 183 A. 154, 
116 N.J.Law 194. 

Wls.^ity of Lake Mills v. Veldhui- 
zen, 56 N.W.2d 491, 263 Wis. 49. 

69. Ga.—Clark v. Bandy, 27 S.E.2d 
17, 196 Ga. 646. 

Okl.— Corpus Juris quoted la Thomp¬ 
son V. Thompson, 85 P.2d 286, 287, 
184 Okl. 208. 

64 C.J. p 372 note 11. 

70. Okl.— Corpus Juris quoted In 
Thompson v. Thompson, 86 P.2d 
286, 287, 184 Okl. 208. 

64 C.J. p 372 note 12. 

Same questions raised 
Motion for nonsuit raises same 
questions cus demurrer to evidence.— 
Gill V. Johnson, 48 P.2d 139, 8 Cal. 
App.2d 369. 

7L Cal.—Andrew v. Bankers', etc., 
Ins. Co. of New Tork, 281 P. 1091, 
101 Cal.App. 566. 

72. N.M.—Merchants Bank v. Dunn, 
70 P.2d 760, 41 N.M. 432—Mansfield 
V. Reserve Oil Co., 29 P.2d 491, 38 
N.M. 187. 


I Or.—<auillen v. Schimpf, 291 P. 1009, 
133 Or. 581. 

73. Pa.—^Miller v. Bealer, 100 Pa. 
583. 

74. Cal.—Wells v. Lloyd, 56 P.2d 
517, 0 Cal.2d 70. 

Ky.—^Tucker v. VornbroCk, 110 S.W. 

•2d 659, 270 Ky. 712. 

N.D.—Haser v. Pape, 89 N.W.2d 678, 
77 N.D. 36. 

Okl.—J. R. Watkins Co. v. Palmer, 
146 P.2d 843, 193 Okl. 684. 

64 C.J. p 372 notes 17, 18. 

75. Fla.—^Mackey v. Thompson, 14 
So.2d 671, 163 Fla. 210—^Berger v. 
Mabry. 161 So. 302, 113 Fia. 31. 

Ind.—^Farmers & Merchants Bank of 
Hanna v. Peoples Trust & Savings 
Bank of La Porte, 199 N.E. 892, 101 
Ind.App. 474. 

Me.—Ward v. Cumberland County 
Power & Light Co., 187 A. 527, 134 
Me. 430. 

N.J.—Kozlowski v. Pavonia Fire Ins. 

Co., 183 A. 154, 116 N.J.Law 194. 
Ohio.—^Lehman v. Harvey, 187 N.E. 
28, 45 Ohio App. 215, error dismiss¬ 
ed 187 N.E. 201, 127 Ohio St. 169. 
Okl.—^Moore v. Dobyns, 97 P.2d 79, 
186 Okl. 273. 

Tex.—^Lattimore v. National Bond & 
Mortgage Corp., Civ.App., 114 S.W. 
2d 602. 

64 C.J. p 372 note 19. 

Not taatamonnt to demurrer 

It has been held, however, that a 
motion for directed verdict is not 
tantamount to a demurrer to the 
evidence.—Commander-Larabee Mill¬ 
ing Co. V. McBride, 107 P.2d 068, 152 
Kan. 709. 

76. Cal.—Gish v. Los Angeles Ry. 
Corp., 90 P.2d 792, 13 Cal.2d 670— 
Lehmann v. Mitchell, 241 P.2d 573, 
109 Cal.App.2d 719—^Helmuth v. 
Frame, 115 P.2d 846, 46 Cal.App.2d 
872—Mintzer v. Wilson, 68 P.2d 370, 
21 Cal.App<2d 86. 

Colo.—Gossard v. Watson, 221 P.2d 
863, 123 Colo. 271. 

Ill.—^Bartolucci v. Falleti, 46 N.E.2d 
980, 382 m. 168—Bhutan v. Bloom- 
enthal, 20 N.E.2d 570, 371 Ill. 244 
—Blumb V. Getz, 8 N.B.2d 520, 
366 Ill. 273, conformed to 13 N.E.2d 
1019, 294 IlLApp. 432—Carson' V. 
Weston Hotel Corp., 115 N.B.2d 
800, 3*51 IlLApp. 523—George v. E. 
I. Du Pont De Nemours & Co., 109 
N.E.2d 392, 848 IllJLpp. 495—Blair 
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§ 225 TRIAL 

party,being essentially'^^ the sanie in its prac¬ 
tical® and legal®® effect®^ and nature®® in calling 
for the opinion of the court on the legal suflBiciency 
of the proof,®® answering the same purpose as,®^ 
and taking the place occupied at common law by, 
such demurrer,®® which it has been said in some 
jurisdictions to have superseded,®® The right of 
the court to direct a verdict, touching the condition 
of the evidence, is absolutely the same as its right 
with respect to demurrers to the evidence.®^ There 
is, it has been said, merely a technical difference 


between such a motion and such a demurrer,®® the 
former being less technical than the latter.®® 

On the other hand, except as to technical methods 
of procedure,®® motions for directed verdicts should 
be tested and, in the main, are governed®! by 
practically the same rules as those which govern 
demurrers to the evidence, and are dealt with the 
same,®® for example, on such matters as the mode 
of viewing the evidence®® and its sufficiency;®^ 
but the required technicalities of the demurrer®® and 


«S8—Fisher v. Wittier, 1 N.B.2d 
908. 285 HLApp. 261—^Mahau v. 
Richardson, 1 N.F.2d 100, 284 lU. 
App. 493—^Illinois Tuberculosis 
Ass'n V. Springfield Marine Bank, 
282 Ill.App. 14—Capelle v. Chicago 
& N. W. R. Co., 280 HLApp. 471— 
Dalmatinsko Dobrotvorno Brustvo 
Sveti Frano Iznotski v. First Union 
Trust & Savings Bank, 268 Ill.App. 
814. 

Ind.—State ex rel. Bowers v. Moser, 
53 N.E.2d 893, 222 Ind. 354. 

Ky.—^Bishop V. Kirby, 196 S.W.2d 
84, 302 499—^London & Provin¬ 

cial Marine d: Fire Ins. Co. of Lon¬ 
don, England, v. Mullins, 105 S.W. 
2d 1057, 268 Ky. 814. 

Ohio.—Cheney v. Garrett, App., 76 N. 
E.2d 96. 

Tex.—^Mellette v. Hudstan Oil Corp., 
Clv.App., 248 S.W.2d 438, error re¬ 
fused no reversible error. 

64 0. J. p 372 note 20. 

77. Vt—^Brattleboro v. Carpenter, 
158 A. 73, 104 Vt. 158—Mason v. 
Sault, 108 A. 267, 93 Vt 412, 18 A. 
L.R. 1426. 

78. Ky.—^Forgy & Wells v. Rapier 
Sugar Feed Co., 230 S.W. 634, 191 
Ky. 416. 

79. Ky.—^Forgy & Wells v. Rapier 
Sugar Feed Co., supra. 

80. K.C.—Ferrell v. Metropolitan 
Life Ins. Co., 181 S.B. 327, 208 N. 
C. 420. 

64 C.J. p 373 note 24. 

81. Cal.—Parker v. James B. Grang¬ 
er, Inc., 52 P.2d 226, 4 Cal.2d 668, 
appeal dismissed and certiorari de¬ 
nied Parker v. James Granger, 
Inc., 56 S.Ct 958, 298 U.S. 644, 80 
KEd. 1375. 

m.—Hilker v. Raddiff, 274 HLApp. 
463. 

Mont—^Hoeh v. Kirby, 89 P.2d 667, 
98 Mont 891—Exchange State 
Bank of Glendive v. Occident Ele¬ 
vator Co., 24 P.2d 126, 95 Mont 
78, 90 A.L.R. 740. 

N.J.—^Potts V. Bridgewater-Somerset 
Realty Corp., 45 A.2d 817, 134 N,J. 
Law 22. 

Tex.—'Adam v. Adam, Civ.App., 127 
S.W.2d 1001. 

64 C.J. p 872 note 26. 


88. Cal.—^In re Easton's Estate, 5 
P.2d 635, 118 Cal. 659. 

64 C.J. p 373 note 26. 

83. Tex.—Woldert Grocery Co. v. 
Veltman, Civ.App., 88 S.W. 224. 

64 C.J. p 373 note 27. 

84. U.S.—^Midland Valley R. Co. v. 
Bell, Okl., 242 F. 803, 155 C.CjL 
391, certiorari denied 38 S.Ct 12, 
245 U.S. 653, 62 L.Ed. 532. 

64 C.J. p 373 note 28. 

85. U.S.—Neinlnger v. Cowan, W. 
Va., 101 F. 787, 48 C.C.A. 20. 

Miss.—OorpiLS Juris cited in Woods 

V. State, 191 So. 288, 284, 191 Miss. 
283. 

64 C.J. p 373 note 29. 

86 . Ari 2 s.—Ettlinger v. Collins, 213 
P. 1002, 26 Arias. 115. 

64 C.J. P 873 note 30. 

87. Cal.—^In re Easton's Estate, 5 
P.2d 686, 118 Cal.App. 659. 

64 C.J. p 873 note 31. 

Power of court 

On motion by defendant for a di¬ 
rected verdict, power of the court 
is the same as on a motion for non¬ 
suit.—^Downey v. Martin Aircraft 
Service, 214 P.2d 581, 96 Cal.App.2d 
94—^Impexial-Tuma Production Cred¬ 
it Ass’n V. Shields, 196 P.2d 69, re¬ 
heard 198 P.2d 951, 88 Cal.App.2d 
828. 

88 . Tex.—Eberstadt v. State, 45 S. 

W. 1007, 92 Tex. 94. 

64 C.J. p 878 note 32. 

89. U.S.—^Louisville, etc., R. Co. v. 
Woodson, Tenn., 10 S.Ct 628, 184 

U. S. 14, 83 L.Bd. 1032—Neininger 

V. Cowan, W.Va., 101 F. 787, 48 a 
CJL 20. 

90. HI.—^Dalmatinsko Dobrotvorno 
Drustvo Sveti Frano Imotski v. 
First Union Trust & Savings 
Bank, 268 Ill.App. 314—Udwln v. 
Spirkel, 186 IlLApp. 155. 

91. CaL—^Parker v. James B. Grang¬ 
er, Inc., 52 P.2d 226, 4 Cal.2d 668, 
appeal dismissed and certiorari de¬ 
nied Parker v. James Granger, 
Inc., 56 S.Ct 958, 298 U.S. 644, 80 
LuEd. 1375—^Helmuth v. Frame, 115 

516 


P.2d 848, 46 Cal~A.pp.2d 872— 

Mintzer v. Wilson, 68 P.2d 370, 21 
Cal.App.2d 85. 

Fla.—^Teddleton v. Florida Power & 
Light Co., 200 So. 646, 146 Fla. 671 
—^Powell V. Jackson Grain Co., 184 
So. 492, 184 Fla. 596, followed in 
184 So. 498, 184 Fla. 609—^Duval 
Laundry Co. v. Reif, 177 So. 726, 
130 Fla. 276—King v. Weis-Pat- 
terson Lumber Co., 168 So. 858, 
124 Fla. 272. 

Ill.—^Kreger v. George W. Diener 
Mfg. Co., 53 N.B.2d 26, 821 Ill.App. 
802—^Dalmatinsko Dobrotvorno 

Drustvo Sveti FTano Imotski v. 
First Union Trust & Savings Bank, 
268 nLApp. 314. 

EAn.—Bradley v. Allis Hotel Co., 109 
P.2d 165, 153 Kan. 166. 

Miss.— Corpus Juris cited la Woods 
V. State, 191 So. 283, 284, 186 
Miss. 463. 

Mo.—^Hardin v. Illinois Cent R. Co., 
70 S.W.2d 1076, 334 Mo. 1169, cer¬ 
tiorari denied Illinois Cent R. Co. 
V. Hardin, 65 S.Ct 86, 293 U.S. 
674, 79 L.Bd. 672. 

64 C.J. p 373 notes 85-39. 

92. W.Va.—^Potts V. Union Traction 
Co., 83 S.B. 918, 75 W.Va. 212— 
Sowards v. American Car & Found¬ 
ry Co., 66 S.E. 329, 66 W.Va. 266. 

Same uuestioa preseated 

A motion by defendant for direct¬ 
ed verdict presents same question as 
motion for Judgment of nonsuit— 
Portland Postal Emp. Credit Union 
V. U. S. Nat Bank of Portland, 135 
P.2d 467, 171 Or. 40, rehearing denied 
186 P.2d 269, 171 Or. 40. 

Buliag 

Ordinarily there Is no material 
difference between ruling on demur¬ 
rer to evidence and ruling on motion 
for directed verdict—^Bradley v. Al¬ 
lis Hotel Co., 109 P.2d 166, 168 Kan. 
166. 

93. Vt—^Bass v. Rublee, 57 A. 965, 
76 Vt 896. 

94. W.Va.—Butcher v. Sommerville, 
67 S.E. 726, 67 W.Va. 261. 

I 95. Vt—^Bass v. Rubles, 57 A.-965, 
76 Vt 896. 
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the procedure incident thereto^® have no place when 
the court is moved to direct a verdict They are 
also, to some extent, held to be different in effect; 
thus, such a motion does not, like a demurrer to the 
evidence, operate to withdraw the case from the 
jury.^*^ It has been held that the only apparent 
advantage to a litigant arising from the use of a 
demurrer to the evidence over a motion to direct 
a verdict is that a reversal of the ruling of the 
trial court on a motion to direct a verdict usually 
calls for a new trial, whereas, on a proper demurrer 
to the evidence, and joinder therein, the case is 
brought to a final conclusion on the record as made 
when the demurrer is interposed.^8 

Motion for judgment, A motion for judgment 
at the close of plaintiffs case has been held to be 
in the nature of a demurrer to the evidence,and 
a motion for a finding and judgment in favor of 
the moving party operates or has the same effect 
as a demurrer to the evidence of the adverse party.^ 
In a jury case a motion for judgment because no 
evidence sufficient to prove the allegation of the 
complaint has been produced is equivalent to a 
demurrer to the evidence,^ but in a suit where the 
trial is to the court without a jury it is not.3 It 
has been held, however, that a motion for judgment 
on the record is more than a demurrer.** 

§ 226. Right to Demur 

At the conclusion of the plaintifT’s case the defendant 
Is not required to introduce any proof and may have the 
option of making a motion to strike ail the evidence of 
the plaintiff from the case, demurring to the evidence, 
or awaiting the verdict of the Jury. The practice of de- 
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murring to the evidence was recognized at common law 
and Is still sanctioned In some Jurisdictions, but in other 
jurisdictions the practice Is not permitted. 

At the conclusion of plaintiffs case defendant is 
not required to introduce any proof,® and he has 
been held to have the option of making a motion to 
strike all the evidence of plaintiff from the case, 
demurring to the evidence, or awaiting the verdict of 
the jury.® Also, where the propriety of a demurrer 
to a petition is not clear, the opposing party may 
await the conclusion of plaintiff’s evidence, when it 
may thereby become quite manifest that plaintiff 
has no cause of action, and the case may then be 
brought to a close by a ruling of the court on de¬ 
murrer;*^ and it has been held that the right to ob¬ 
ject on appeal to a coimterclaim, which on its face 
appears to be a proper counterclaim, is preserved 
by a demurrer to the evidence thereto on the ground 
that the evidence disclosed the matters alleged as 
set-offs were not proper counterclaims against plain¬ 
tiff, without having directed a demurrer or other 
pleading to the coimterclaim.* However, the right 
to demur to the evidence is not stricti juris and 
should not be allowed when there is no colorable 
cause of demurrer,® and is not permissible in a 
case tried on an agreed statement of facts.i® Also 
defendant’s demurrer to the evidence is properly 
rejected where it is inconsistent with plaintiff’s 
prayer which is conceded.^^ 

The practice of demurring to the evidence was 
recognized at common law.^2 Jn many states, how¬ 
ever, such practice is not permitted,^* or has been 
said never to have prevailed,^^ or has been con- 


96. Vt—^Bass V. Rublee, supra. 

64 C.J. p 374 note 44. 

97. Tex.—^Eberstadt v. State, 45 S. 
W. 1007, 92 Tex. 94. 

64 C.J. p 374 note 46. 

Demurrer to evidence as withdraw¬ 
ing case from jury see infra § 231. 

98. W.Va.—Conner v. Jarrett, 200 

S.E. 39. 120 W.Va. 633. 

99. Vt—Vermont Evaporator Co. v. 
Taft 181 A. 100, 107 Vt 400. 

Wyo.—Chandler v. Dugan, 261 P.2d 
680, 70 Wyo. 439—^Brown v. Wyo¬ 
ming Butane Gas Co., 206 P.2d 116, 
66 Wyo. 67—Northwest States Util¬ 
ities Co. V. Brouilette, 66 P.2d 223, 
61 Wyo. 132, rehearing denied 69 
P.2d 623, 61 Wyo. 132—Boyle v. 
Mountford, 270 P. 637, 39 Wyo. 
141. 

1 . Okl.—^Universal Life Ins. Co. v. 

Berry. 67 P.2d 879, 177 OkL 92. 

64 C.J. p 371 note 6 [a]. 

8 . Colo.—^In re Peters* Estate. 216 
P. 128, 73 Colo. 271. 


3 . Colo.—^In re Peters’ Estate, su¬ 
pra. 

64 C.J. p 374 note 48. 

4. Kan.—^Frier v. Proctor & Gamble 
Distributing Co., 262 P.2d 860, 173 
Kan. 733. 

5. Va.—^H. A. Seinsheimer Co. v. 
Greenaway, 166 S.E. 639, 169 Va- 
528. 

6 . Va.—^H. A. Seinsheimer Co. v. 
Greenaway, supra. 

7. K<m. —Van Deren v. Heineke & 
Co., 262 P. 459, 122 Kan. 215. 

Bevolatloa of defense 

Where petition does not plead 
facts which would reveal a complete 
defense at law, defendant may deny 
generally and await development of 
plaintllTs evidence which does reveal 
such complete legal defense, and 
demur to the evidence; so, where 
defense of contributory negligence 
was not pleaded in defendant’s an¬ 
swer, it was sufficiently raised by 
demurrer to plaintiff’s evidence when 
such evidence clearly showed its 
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relevancy.—Slaton v. Union Electi:lc 

Ry. Co., 145 P.2d 466, 168 Kan. 132. 

8 ; Okl.—^McComas v. Amsden Dum¬ 
ber Co., 272 P. 886, 134 Okl. 169. 

9. Va.—Jones v. Ireland, 4 Iowa 63 
—^Trout V. Virginia, etc., R. Co., 23 
Gratt 619, 64 Va. 619. 

10. Tenn.—^Bridgeport Wooden- 
Ware Mfg. Co. V. Louisville & N. 
R. Co., 53 S.W. 789, 103 Tenn. 490. 

IL Md.—^Kelso V. Rice, 126 A. 93, 
146 Md. 267. 

12 . Ariz.—^Fagerberg v. Phoenix 
Flour Mills Co., 71 P.2d 1022, 50 
Ariz. 227—Garrett v. Reid-Cashion 
Land & Cattle Co., 272 P. 918, 84 
Ariz. 482, rehearing denied 270 P. 
1044, 84 Ariz. 246. 

13. Ark.—Kelley v. Northern Ohio 
Co., 196 S.W.2d 236, 210 Ark. 865. 

Idaho.—^Dunlap v. Savage, 29 P.2d 
493, 54 Idaho 87. 

14. La.—Home Ins. Co. of N. T. v. 
L R. A G. Co., App., 43 So.2d 50^ 
—Bartholomew v. Impastato, App.. 
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sidered practically obsoleteA® So in many states 
motions to exclude the evidence from the jury, or 
to direct a verdict, or to dismiss or compel a non¬ 
suit, have largely superseded the ancient practice 
of a demurrer to the evidence, as discussed supra 
§ 225 b, infra § 237. On the other hand, a demurrer 
to the evidence has been recognized as an appro¬ 
priate means for determining whether, as a matter 
of law, any recovery can be had, or liability fixed, 
against defendant on facts which are not disputed,^® 
and is sanctioned by the courts of several jurisdic- 
tions.!*^ In some states, although the practice of 
giving an instruction to the jury in the nature of 
a demurrer to the evidence is often referred to as 
a demurrer to the evidence,^8 there is no such 
thing as a common-law demurrer to the evidence.^^ 

Who may demur. Either party may demur to the 
evidence introduced by his adversary in support of 
the affirmative of an issue.^O However, although in 
some jurisdictions it is held that one having the 
burden of proof may demur to the evidence,^^ as 
a general rule the party on whom the burden of 
proof rests cannot demur to the evidence of the 
other party, since he cannot assume that he has 
made out his case.^^ 


§ 227. Time for Demurrer 

A demurrer to the evidence cannot be made until all 
of the plaintiff's proof Is heard, but It should be inter¬ 
posed at the close of the plaintiff's evidence. 

A demurrer to the evidence cannot be made until 
all of plaintiff’s proof is heard but according to 
the weight of authority it should be interposed at 
the close of plaintiff’s evidence.^^ The demurrant 
may, however, cross-examine plaintiff’s witnesses.^5 
A joinder in the demurrer is a waiver of the ob¬ 
jection that the demurrer was not interposed in 
time.26 

§ 228. Form and Requisites of Demurrer 

A demurrer to the evidence must be In such form as 
Is required by law, and comply with all requisites; ordi¬ 
narily it must be in writing and state the grounds there¬ 
for. 

While a demurrer to the evidence must be in such 
form as is required by law, and comply with all 
requisites,27 motions or pleadings not expressly des¬ 
ignated as such a demurrer may be sufficient to be 
treated by the court as a demurrer to the evi- 
dence.88 Ordinarily a demurrer to the evidence 
must be in writing,^^ and state the grounds there- 


12 So.2d 700, rehearing refused 13 
So.2d 124. 

Wyo.—^Hall Oil Co. v. Barquin, 287 
P. 265, 266, 33 Wyo. 92. 

IB. Tex.—Williams v. Hall, Civ. 
App., Ill S.W.2d 803. 

16. Tenn,—^Hopkins v. Nashville, 
etc., Ry., 34 S,W. 1029, 32 L..R.A. 
354. 

17. Kan.—C. I. T. Corp. v. Forster, 
133 P.2d 129, 156 Kan. 304. 

64 C.J. p 374 note 64. 

18. Mo.—^Proctor v. Garman, 218 S. 
W. 910, 203 Mo.App. 106. 

64 C.J. p 374 note 66. 

19. Mo.—^Leahy v, Winkel, App., 261 
SW. 483—Proctor v. Garman, 218 
SW. 910, 203 Mo.App. 106. 

20. W.Va.—^Finance Co. of America 
V. Bailey, 146 S.E. 723, 106 W.Va- 
651. 

64 C.J. p 376 note 70. 

21 . Va.—^Bonos v. The Ferries Co., 
76 S.E. 126, 118 Ya. 495. 

64 C.J. p 375 note 71. 

Xn West Virgliiia 

(1) In an action at law, a demur¬ 
rer to defendant’s evidence may be 
interposed by plaintiff who has made 
out a prima facie case by his own 
evidence.—Conner v. Jarrett, 200 S. 
B. 39, 120 W.Va. 638. 

(2) Where plaintiff has fully sus¬ 
tained his contentions by proof, he 
may demur to defendant’s evidence 
in support of affirmative defenses.— 


Reiniger v. Plercy, 86 S.B. 926, 77 
W.Va. 62. 

(3) An earlier decision held that, 
while either party had a right to 
demur to the evidence, the demurrer 
was applicable only to the evidence 
of the party holding the affirmative 
of the issue.—^Bennett v. Perkins, 36 
S.B. 8, 47 W.Va. 426. 

22. U.S.—Pickel V. Isgrlgg, C.C.Ind., 
6 F. 676, 10 Biss. 230. 

64 C.J. p 376 note 72. 

23. Mo.—^Mabry v. Swift & Co., 
App., 145 S.W.2d 168. 

64 C.J. p 376 note 73. 

24. Tenn.—Summers v. Louisville, 
etc., R. Co., 35 S.W. 210, 96 Tenn. 
469. 

64 C.J. p 375 note 74. 

2& Kan.—^Arnold v. C. Hoffman & 
Son Milling Co., 143 P. 413, 93 
Kan. 54. 

64 C.J. p 876 note 76. 

26. Tex.—Tierney v. Frazier, 67 Tex. 
437. 

27. Md.—Levin v. Cook, 47 A.2d 606, 
186 Md. 635. 

Oral motion, for instmoted verdict 
Where plaintiff made oral motion 
for instructed verdict on cross ac¬ 
tion predicated on ground of fatal 
variance between pleadings in cross 
action and proof, and court permit¬ 
ted defendant to amend, the oral 
motion could not be treated as a 
demurrer to the evidence so as to 
entitle defendant to Judgment on 
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cross action with submission to Jury 
of only question of damages.—Wil¬ 
liams V. Hall, Civ.App., Ill S.W.2d 
803. 

Failure to refer to pleadings 

Where defendant’s prayer was a 
demurrer to the evidence, but made 
no reference to the pleadings, prayer 
was properly refused where plain¬ 
tiff’s right to recover was deter¬ 
minable on the proof, and it could 
not be said that there was an ab¬ 
sence of evidence entitling plaintiff 
to recover in some form of action.— 
Piper V. Wells, 2 A.2d 28, 176 Md. 
326. 

28. Md.—Roycroft v. Nellis, 188 A. 

20, 171 Md. 136. 

Prayer for instruction 

(1) Prayer that court instruct Jury 
that on pleadings and evidence there 
was no evidence legally sufficient to 
entitle plaintiff to recover, and that 
verdict must therefore be for de¬ 
fendant, could be treated as demur¬ 
rer to evidence.—Lawson v. Clawson, 
9 A.2d 755, 177 Md. 883—Roycroft v. 
Nellis, 188 A. 20, 171 Md. 136—Wash¬ 
ington Ry. & Electric Co. v. Ander¬ 
son, 177 A. 282, 168 Md. 224. 

(2) Prayer that there was no le¬ 
gally sufficient evidence in the case 
to entitle plaintiff to recover was 
sufficient where there was but one 
issue of fact to which it could apply. 
—^Rinehart v. Risling, 26 A.2d 411, 
180 Md. 668. 

29. Mo.—Chandler v. Guenther, 
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for.30 Statutory provisions requiring grounds of 
demurrer to evidence to be submitted in writing at 
the conclusion of the evidence and before the jury 
retire have been held mandatory,but in some 
jurisdictions it is sufficient if the statement of the 
grounds of the demurrer is in the language of the 
statute.32 A demurrer to evidence should state 
facts.^® It must definitely state what facts favor¬ 
able to the adverse party the evidence tends to estab¬ 
lish,^^ and not merely the evidence conducive to 
proving such facts.35 Judgment will not be ren¬ 
dered on a loose and uncertain statement of facts 
in the demurrer, even though there be a joinder, 
but the court will set aside the demurrer and 
award a venire de novo.^® 

The evidence need not, however, be set out in de- 
tail,37 and, where it is plain and direct, it is not 
necessary to state the inferences deducible there- 
from,38 nor is it necessary to specify in what 
particulars the evidence is insufficient to warrant a 
judgment.^^ Written portions of the evidence are 
sufficiently incorporated in the demurrer by refer¬ 
ence thereto.^® Although in a few jurisdictions the 
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evidence on both sides should be inserted in the 
demurrer,^! and a demurrer which refers only to 
plaintiffs evidence instead of to all the evidence is 
bad in form,^^ as a general rule evidence of demur- 
rant should not be inserted in the demurrer, since 
the court cannot consider it for any purpose in 
passing on the demurrer.^^ The demurrer need not 
state that the evidence set forth is all that was of- 
fered.^^ 

§ 229. Joinder in Demurrer 

There must be a Joinder in demurrer before the court 
has authority to pass thereon, but whether the court 
shall compei a joinder In demurrer Is a matter within Its 
discretion. 

There must be a joinder in demurrer before the 
court has authority to pass thereon,^5 and it is 
error to render judgment on a demurrer where 
there has been no joinder.46 Whether the court 
shall compel a joinder in demurrer is a matter 
within its discretion.^? This discretion, however, 
is not an arbitrary but a judicial discretion, the ex¬ 
ercise of which is subject to review>8 a person 
cannot be compelled to join in a demurrer unless it 


App., 96 S.w.2d 638—^Dusky v. 
Kansas City, 68 S.W.2d 768, 227 
Ho.App. 849—Sutton v. Kansas 
City Star Co., App., 54 S.W.2d 464. 
64 C.J. p 875 note 77, 

30. Md.—Levin V. Cook, 47 A.2d 
606, 186 Md. 635. 

FaUure to Show damage 
Where defendants demurred to 
plaintiffs* evidence on the ground 
that it was insufficient to support a 
cause of action in favor of plaintiffs 
and against defendants, demurrer 
was broad enough to reach any fail¬ 
ure of plaintiffs’ evidence to show 
damage.—^Anderson Cattle Co, v. 
Atchison, T. Sc S. F. Hy. Co., 206 P. 
2d 124, 167 Kan. 806. 

31. Va.—^Black v. Daughtry, 107 S. 
B. 694, 130 Va. 24. 

64 C.J. p 375 note 78. 

Demnxrer held snffloieiLt 
Va.—Geisler v. Equitable Life Assur. 
Soc. of U. S., 192 S.B. 703, 169 Va. 
118. 

32. Okl.—^Hargrove v. Bourne, 150 
P. 121, 47 Okl. 484. 

64 C.J. p 376 note 79. 

33. Miss.—Western Assur. Co. v. 
Mayer, 2 So. 173, 64 Miss. 796. 

Opponent’s evidence 
Document which did not set out 
opposing party’s evidence was not 
a demurrer to the evidence, but was 
a motion to find for party filing the 
document, and would be so treated. 
—Spanier v. Spanier, 96 N.E.2d 346, 
120 lnd.App. 700. 


34. IlL—^Rockhill v. Congress Hotel 
Co., 86 N.E. 740, 237 Ill. 98, 22 
L.R.A.,N.S., 676. 

64 C.J. p 376 note 81. 

35. Miss.—Western Assur. Co. v. 
Mayer, 2 So. 173, 64 Miss. 795, 797. 

64 C.J. p 376 note 82. 

36. Fla.—^Ingram v. Jacksonville St. 
R. Co., 30 So. 800, 43 Fla. 324. 

64 C.J. p 376 note 83. 

37. Okl.—^Hargrove v. Bourne, 160 
P. 121, 47 Okl. 484. 

38. Ky.—^Ditto & Lansdale v. Dit¬ 
to’s Adm’rs, 4 Dana 502. 

39. Tenn.—Artenberry v. Southern 

R. Co., 62 S.W. 878, 103 Tenn. 266. 

40. Ind.—^Baker v. Baker, 69 Ind. 
399. 

41. W.Veu—Conner v. Jarrett, 200 

S. B. 39, 120 W.Va. 633. 

64 C.J. p 376 note 88. 

Consideration of all evldenoe 

On demurrer to the evidence, all 
evidence will be treated as being in¬ 
corporated where, on such demurrer 
by plaintiff, it appears that court, in 
passing on demurrer, considered all 
evidence for defendant and all evi¬ 
dence for plaintiff not in confiict 
with the competent evidence for de¬ 
fendant—Conner v, Jarrett, supra. 

42. Md.—Commercial Casualty Ins. 
Co. V. Zajic, 1 A2d 903, 176 Md. 
368. 

Md.—Coimty Com’rs of Prince 

George’s County v. Timmons, 133 
A. 322, 160 Md. 511. 
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Cteneral demurrer to evidence, of¬ 
fered at conclusion of all testimony 
in case, was properly rejected where 
prayer was so framed as to limit 
court to plaintllTs evidence, since 
prayer should have been made broad 
enough to include testimony intro¬ 
duced by defendants also.—Sun Cab 
Co. V. Reustle, 192 A. 292, 172 Md. 
494. 

Be-offer of prayers 

Defendants' prayers challenging 
sufficiency of plaintiff’s evidence, 
which were offered at conclusion of 
plaintiff’s case, were insufficient to 
challenge sufficiency of evidence in 
the entire case where such prayers 
were re-offered at close of entire 
case.—Carroll v. Kerrlgen, 197 A. 
127, 173 Md. 687. 

43. Ind.—^Reynolds v. Baldwin, 93 
Ind. 67. 

64 C.J. p 376 note 90. 

44k W.Va.—Adkins v. Fry, 18 S.E. 
787, 38 W.Va. 649. 

45. Tex.—^Booth v. Cotton, 18 Tex. 
369. 

64 C.J. p 876 note 93. 

46. U.S.—^Fowle v. Alexandria Com¬ 
mon Council, (D.C.), 24 U.S. 320, 
11 Wheat. 320, 6 L.Ed. 484. 

Miss.—^Dozier v. Anstill, 16 Miss. 
528. 

47. Va.—State University v. Sny¬ 
der, 42 S.E. 337, 100 Va. 567. 

64 C.J. p 377 note 96. 

48. Va.—State University v. Snyder, 
42 S.B. 337, 100 Va. 667—Rohr v. 
Davis, 9 Leigh 80, 36 Va. 30. 
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is reduced to writing's and a statement of the evi¬ 
dence set out thereinnor can joinder be com¬ 
pelled in those jurisdictions where the grounds of 
demurrer must be stated in writing, until the 
grounds thereof have been so stated.^^ Where 
the evidence is all matter of record as in writing, 
unless it is very clearly sufficient, the court will 
compel a joinder,62 because the facts which it 
proves are certain and cannot be varied.53 

Parol evidence is sometimes certain and no more 
admitting of any variance than a matter in writ- 
ing.S^ So if the evidence, although parol, be clear 
and uncontradicted, a party has the right to demur 
to it, and his adversary should be compelled to 
join;55 but, in the case of parol evidence which is 
loose and indeterminate or circumstantial, unless de¬ 
murrant distinctly admits of record every fact which 
the evidence fairly tends to establish, or which may 
fairly be inferred from it, the other party will not be 
required to join in the demurrer,^® and, if there 
should be such a joinder without such admission, 
leaving the facts unsettled and indeterminate, it is 
sufficient reason for refusing judgment on the de- 
murrenS^ It has been said that if evidence be 
given on both sides, and be complicated and con¬ 
flicting, the court will not compel a joinder.68 If 
the demurree refuses to join except on terms which 
the court disapproves, the court will direct a verdict 
against him,®® By joining in the demurrer the op¬ 
posite party admits that the evidence is correctly 
set out,*® and the court will infer what the jury 
might infer.*l 


§ 230. Withdrawal of Demurrer 

After filing of a demurrer to the evidence, and be- 
fore Joinder therein by the other party, the court may 
permit a withdrawal of the demurrer. 

After a party has filed a demurrer to the evidence 
and before any joinder therein by the other party, 
the court may permit a withdrawal of the demur¬ 
rer.* ^ On a showing such as would entitle a party 
to a new trial if the verdict of the jury were 
against him, the trial court has jurisdiction to set 
aside a demurrer to the evidence joined in by de¬ 
murree and award him a new trial.** 

§ 231. Operation and Effect 

A demurrer to the evidence takes from the jury and 
refers to the court the application of the law to the 
admitted facts, and the jury do not pass on the merits 
of the case at ail, or on the liability of the parties, but 
only consider the question of damages. 

The effect of a demurrer to the evidence is to 
take from the jury and refer to the court the ap¬ 
plication of the law to the admitted facts,*^ and 
the jury do not pass on the merits of the case at 
all, or on the liability of the parties, but only con¬ 
sider the question of damages.** However, it does 
not invade the province of the jury as triers of 
disputed facts;** it simply calls on the court to 
determine whether the evidence demurred to, as¬ 
suming it to be true, as a matter of law warrants a 
judgment for demurree.*^ Ordinarily, a demurrer 
to the evidence raises only a question of law,** so 
that the demurrer, whether at the close of plain¬ 
tiff’s evidence or on consideration of all the evi¬ 
dence, is to be decided by the court as a matter of 
law and not by the jury as an issue of fact.*® In 


49. W.Va.—Ashley ▼, Tri-State 
Lumber Co., 91 S.E. 813, 79 W.Va. 
726. 

60. Va.—Newport News, etc., R., 
etc., Co. V. Nicolopoolos, 63 S.B. 
443, 109 Va. 165. 

W.Va.—Ashley v. Tri-State Lumber 
Co., 91 S.B. 813, 79 W.Va. 726. 

51. Va—^McMenamin v. Southern 
Ry. Co., 80 S.B. 59$, 115 Va 822. 

62. Tenn.—King v. Cox. 151 S.W. 
58, 126 Tenn. 553. 

64 C.J. p 877 note L 

63. Tex.—^Booth v. Cotton, 18 Tex. 
359. 

64. W.Va—^Peabody Ins. Co, v. Wil¬ 
son, 2 S.E. 888, 29 W.Va 528. 

68 . W.Va—^Peabody Ins. Co. v. Wil¬ 
son, 2 S.E. 888, 29 W.Va 528. 

64 C.J. p 377 note 4. 

56. Miss.—Western Assur. Co. v. 

Mayer, 2 So. 173, 64 Misa 795. 

64 aj. p 377 note 5. 


»67. Miss.—Western Assur. Co. v. 

Mayer, 2 So. 173, 64 Miss. 795. 

64 C.J. p 377 note 6. 

58. U.S.—Stuart v. Columbian Ins. 
Co., 23 F.Cas.No.13,654, 2 D.C. 442, 
2 Cranch C.C. 442. 

64 C,J. p 377 note 7. 

69. Pa—Crawford v. Jackson 1 
Rawle 427. 

Tenn.—^King v. Cox, 161 S.W. 68, 126 
Tenn. 653. 

60. HI.—Valtez V. Ohio, etc., R. Co., 
86 lU. 500. 

Ind.—^Lindley v. Kelley, 42 Ind. 294. 

61. U.S,—^Patty V. Edelin, 18 F.Cas. 
No.10,840, 1 D.C. 60, 1 Cranch C.C. 
60. 

62. Ind.—^Holmes v. Phoenix Mut 
L. Ins. Co., 49 Ind. 356. 

63. W.Va—^Prymier v. Lorama R. 
Co., 86 S.B, 26, 76 W.Va 96. 

64. Neb.—Copass v. WUbom, 296 N. 
W. 666, 139 Neb. 124. 

64 C.J. p 378 note 13. 

520 


66 . W.Va—^Niland v. Monongahela 
West Penn Public Service Co., 24 
S.B.2d 83, 125 W.Va 231. 

64 C.J. p 378 note 14. 

66 . Va—^Lynchburg Milling Co. v. 
National Exch. Bank of Lynch¬ 
burg, 64 S.E. 980, 109 Va 639. 

67. Va—^Lynchburg Milling Co, v. 
National Exch. Bank of Lynch¬ 
burg, supra 

64 C.J. p 378 note 16. 

68 . Kan.—^Robbins v. Kansas City, 
163 P.2d 630, 160 Kan. 425—Brown 
V. Clark, 103 P.2d 907, 162 Kan. 
274—^Rierson v. Southern Kansas 
Stage Lines Co., 69 P.2d 1, 146 
Kan. 30. 

N.C.—Ward v. Smith, 26 S.B.2d 468. 
223 N.C. 141—Godwin v. Atlantic 
Coast Line R. Co., 17 S.E.2d 187, 
220 N,a 281. 

69. N.C.—Ward v. Smith, 25 S.B.2d 
463, 223 N.C. 141—Godwin v. At¬ 
lantic Coast Line IC Co., 17 S.E.2d 
137, 220 N.C. 281. 
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other words, the demurrer submits the case to the 
court on the law and the evidence,*^® and raises 
the question of the legal sufficiency of the evidence 
to sustain the issue of fact in support of which it 
is offeredJ^ 

A demurrer to the evidence goes to plaintiffs en¬ 
tire right to recover,and tests such right to re¬ 
cover as a matter of law.'^^ According to some 
decisions, a general demurrer to the evidence chal¬ 
lenges the sufficiency of the evidence to make a 
submissible case for the jury on any theory of 
liability alleged in the petition,^^ but it has also 
been held that a general demurrer to the evidence 
does not present for decision the question whether 
there is sufficient evidence to support particular 
causes of action since, if defendant desires to 
challenge the sufficiency of the evidence as to such 
causes, he should direct his motion to these par¬ 
ticular causes.'^® Where defendant moved for a 
directed verdict and plaintiff thereafter demurred 
to defendant’s evidence, plaintiff’s action has been 
held not to be a waiver of a jury trial.^s Where 
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plaintiffs evidence does not disclose that he had 
split causes of action by filing two previous suits 
for damages, the question of splitting of causes of 
action is not raised by demurrers to the evidence.*^^ 

Rulings on reception of evidence, A demurrer 
to the evidence questions only the sufficiency or 
probative effect of the testimony, and does not 
question the propriety of its introduction or preserve 
any objection theretojs So, if a party does nof 
object to the admission of evidence at the time it 
is offered, the objection cannot be taken on a de¬ 
murrer to the evidence,*^® and, according to the 
weight of authority, although there is authority 
to the contrary,^® a party by demurring to the evi¬ 
dence waives any objections taken to the admission 
of the evidence demurred to,^^ but demurree does 
not thereby lose his right to assign on appeal or 
otherwise avail himself of any error of the trial 
court in its rulings on the admissibility of evi- 
dence.S2 

Defective pleadings. Defects in the pleadings 
cannot be reached or considered on a demurrer to 


70. V€L—City of Radford v. Brooks, 

100 S.B. 664, 126 Va. 621. 

BQlliig' rautdred 

Demurrer to evidence reauires rul¬ 
ing as to law on admitted facts set 
out in plaintiff’s petition and estab¬ 
lished by evidence.—Streib v. Inter¬ 
national Brotherhood of Boilermak¬ 
ers and Iron Ship Builders and Help¬ 
ers of America, 76 S.W.2d 400, 336 
Mo. 1221. 

71. IJ.S.—Stanolind Oil & Gas Co. 

v. Kimmel, C.C.A.Okl., 68 F,2d 520, 

Ariz.—^Fagerberg v. Phoenix Flour 

Mills Co., 71 P.2d 1022, 60 Ariz. 

227. 

64 C.J. p 378 note 18. 

Megligenoe 

(1) Where no evidence is present¬ 
ed in plaintiff’s case in chief which 
tenders issue on alleged negligence 
of defendant, demurrer to plaintiff’s 
evidence raises Question as to wheth¬ 
er doctrine of res ipsa loquitur is 
applicable if facts warrant—Terrell 
V. First Nat Bank & Trust Co., 226 
P.2d 431, 204 OkL 24. 

(2) Demurrer to evidence on 
ground that evidence showed that 
any injury sustained by plaintiff 
was due to plaintiff’s contributory 
negligence and not to defendant’s 
negligence raised question of suffi¬ 
ciency of evidence to show negli¬ 
gence of defendant and not merely 
question of contributory negligence 
of plaintiff.—Campbell v. Weathers, 
111 P.2d 72, 163 Kan. 316. 

(3) In motorist’s action for dam¬ 
ages sustained in collision with de¬ 
fendants’ truck, trial judge must 


rule as matter of law that motorist 
was guilty of contributory negli¬ 
gence, in order to grant defendants’ 
demurrer prayers.—Gudelsky v. 
Boone. 23 A.2d 694, 180 Md. 265. 

(4) A general demurrer to the evi¬ 
dence is leveled at all assignments 
of negligence.—Guthrie v. City of 
St. Charles, 162 S.W.2d 91, 347 Mo. 
1176. 

Waiver 

Any right of defendants in parti¬ 
tion action to raise issue that deed 
of defendants to plaintiff for a one- 
half undivided interest in realty was 
Ineffective for want of consideration 
because plaintiff failed to pay lien 
indebtedness as agreed or taxes was 
waived by defendants by electing to 
stand on demurrer to evidence of 
plaintiff and to rest case of defend¬ 
ants on plaintiff’s evidence.—^Keene 
v. Stewart, 210 P.2d 167, 202 Okl. 38, 
11 A.L.R.2d 1445. 

72. N.C.—Jackson v. Thomas, 191 
S.B. 327, 211 N.C. 634. 

Issue not raised by pleadings 
The question whether an alleged 
oral agreement sued on violates pa¬ 
rol evidence rule may be raised by 
demurrer to evidence, even though 
pleadings do not raise the Issue.— 
Warren v. Pulley, 141 P.2d 288, 193 
Okl. 88. 

73- Mo.—^Hodge v. Feiner, 78 S.W. 
2d 478, affirmed 90 S.W.2d 90, 338 
Mo. 268, 103 A.D.R. 483. 

74- Mo.—Gray v. Kum, 137 S.W.2d 

658, 345 Mo. 1027—Elkin v. St. 
Louis Service Co., 74 S.W. 
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2d 600, 336 Mo. 961—Martin v. 
Shryock Realty Co., 168 S.W.2d 
804, 236 Mo.App. 1265. 

Theories submitted in oonjnnotive 
Where theories of liability were 
submitted in the conjunctive and 
evidence supported submission of is¬ 
sue on one theory, in ruling on de¬ 
murrer to the evidence it was not 
necessary to determine sufficiency of 
evidence on other theory.—Godsy v. 
Thompson, 179 S.W.2d 44, 352 Mo. 
681, certiorari denied 66 S.Ct. 48, 323 
U.S. 719, 89 L.Ed. 679. 

76- N.C.—^Deaton v. Deaton, 67 S.E. 
2d 626, 284 N.C. 638. 

76, OkL—J. R, Watkins Co. v. Mil¬ 
ler, 64 P.2d 314, 176 Okl. 20. 

77. Kan.—^Polzln v. National Co-op. 
Refinery Ass’n, 266 P.2d 293, 176 
Kan. 531. 

78- Tenn.—Southern Ry. Co. v. 
Leinart, 64 S.W. 899, 107 Tenn. 
636. 

64 C.J. p 378 note 19. 

79. Ala.—^Foster v. McDonald, 6 Ala. 
376. 

N.Y.—Lewis V. Few. 5 Johns. 1. 

80. W.Va.—^Braude & McDonnell v. 
Isadore Cohen Co., 106 S.B. 52, 
87 W.Va 763. 

64 C.J. p 378 note 21. 

81. Ind.—^Abernathy v. McCoy, 164 
N.E. 682, 91 Ind.App. 674. 

64 C.J. p 378 note 22. 

82. Ind.—Washburn v. Shelby Coun¬ 
ty, S N.B. 757, 104 Ind. 321, 54 
Am.R. 882. f 

64 C.J. p 378 nqte 23. 
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§§ 231-232 TRIAL 

the evidence.S3 Thus the question of misjoinder 
of causes of action cannot be raised thereby.^^ 
However, a demurrer to the evidence cannot operate 
as a waiver of the insufficiency of a complaint to 
state a cause of action^S or invest it with capacity 
to support a judgment rendered thereon,and so 
a demurrer to the evidence searches the record to 
determine the material issues as stated in the 
pleadings as well as the sufficiency of the evidence to 
prove plaintiff*s case.^*^ Also, if defendant demurs 
to the evidence and is overruled, he does not lose 
his right to insist on his demurrer to the declara- 
tion,88 since by demurring to the evidence a party 
does not waive his objections based on such de¬ 
fects, and after judgment on the demurrer, defend¬ 
ant may take advantage of defects in the declaration 
or complaint by motion in arrest of judgment or 
writ of error.89 If an erroneous statement of the 
law is made in the declaration the attention of the 
court can be drawn thereto on a demurrer to the 
evidence.^® 

Demurrer to counterclaim. If a motion to sup¬ 
press the evidence in support of a counterclaim 
is treated as a demurrer to the evidence, such mo¬ 
tion concedes the sufficiency of the counterclaim 
as a cross action^^ as well as the competency of 


the evidence in support of the cross demand,^^ while 
denying the sufficiency of the evidence to establish 
the defendant’s counterclaim.^® 

Demurrer by third party to cross action. In an 
action for personal injuries a third party’s demurrer 
to evidence in support of defendant’s cross action 
whereby he endeavored to place the liability for the 
injury on the third party does not preclude plaintiff 
from recovering from defendant.®^ 

§ 232. Hearing and Determination 

The whole operation of conducting a demurrer to the 
evidence and of directing the admissions which the party 
demurring shall make is under the control of the court, 
and the sole question for determination is whether the 
evidence does or does not support the Issue. 

The whole operation of conducting a demurrer 
to the evidence and of directing the admissions 
which the party demurring shall make is under 
the control of the court.®® Where so provided by 
statute, the court must consider and determine a 
motion challenging the sufficiency of evidence, 
which is in effect a demurrer to the evidence.®® 
The sole question for determination is whether the 
evidence does or does not support the issue,®^ that 
is, whether there is enough evidence to sustain a 


83. Kan.—^Blliott V. Hudson, 113 P. 
307. 84 Kan. 7. 

64 C.J. p 378 note 24. 

84. Kan.—-Waugrh v. Kansas City 
Public Service Co., 143 P.2d 788, 
167 Kan. 690—^Fisher v. Central 
Surety & Insurance Corp., 86 P. 
2d 683, 149 Kan. 38—Minch v. 
Winters, 253 P. 678, 122 Kan. 633. 

85. Ala—^McCarty v. Williams, 102 
So. 133, 212 Ala 232. 

86. Ala—^McCarty v. Williams, su¬ 
pra 

87. Okl.—^Lambert v. Hainbolt, 260 
P.2d 469, 207 Okl. 461—Potts v. 
First National Bank of Durant, 
287 P. 1003, 143 Okl. 140—Tale 
Theatre Co. v. Majors & Scheer, 
261 P. 1019, 123 Okl. 124—Quad¬ 
rangle Petroleum Co. v. McCabe, 
239 P. 620, 111 Okl. 260. 

88. W.Va—^Loudin v. Kanawha Ice 
Co., 117 S.B. 226, 93 W.Va 638. 

89. Ind.—Hartman v. Cincinnati, 

etc., K. Co., 30 N.B. 930, 4 Ind.App. 
370. 

64 CJ. p 379 note 30. 

90. Va—City of Radford v. Brooks, 
100 S.B. 664, 125 Va 621. 

91. U.S.—Camden Iron Works v. 

United States, 47 CtCl. 124. 

98. U.S.—Camden Iron Works v. 

United States, supra 

93. U.S.—Camden Iron Works v. 

United States, supra 


94. Tex.—^Morten Inv. Co. v. Tre- 
vey, Civ.App., 8 S.W.2d 627. 

95. Tex.—Booth v. Cotton, 13 Tex. 
359. 

64 C.J. p 379 note 37. 

Exception to xnlinfiT 
Where defendant failed to except 
to refusal to grant demurrer pray¬ 
ers, grounded on a certain defense, 
and in discussing such defense court 
told jury that testimony was sus¬ 
ceptible of different inferences, and 
on invitation for suggestion of coun¬ 
sel defendant's counsel stated that 
he did not think the testimony was 
so susceptible, whereupon court di¬ 
rected that exceptions be noted, de¬ 
fendant's counsel preserved a valid 
exception.—^National Trucking & 
Storage v. Durkin, 39 A.2d 687, 183 
Md. 584. 

96. Ark.—^Poynter v. Williams, 237 
S.W.2d 903, 218 Ark. 670. 

Motion held in effect denied 
Ark.—^Poynter v. Williams, supra 

97. Ill.—Periolet v. City Nat. Bank 
& Trust Co. of Chicago, 63 N.B.2d 
22, 321 IlLApp. 303. 

64 C.J. p 379 note 38. 

Any competent evidence 

On demurrer to sufficiency of evi¬ 
dence, question presented to trial 
court is, admitting truth of all plain¬ 
tiff's evidence, together with such 
inferences and conclusions as may 
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reasonably be drawn therefrom, and 
eliminating all opposing inferences, 
whether there is any competent evi¬ 
dence tending to support plaintiff's 
petition. 

Ill.—^Periolet v. City Nat. Bank & 
Trust Co. of Chicago, 53 N.B.2d 
22, 321 I11A.PP. 303. 

Okl.—Fidelity & Cas. Co. of N. T. v. 
Yellow Cab Transit Co., 173 P.2d 
432, 197 Okl. 581—State ex rel. 
Blsey V. Silverthom, 161 P.2d 858, 
195 Okl. 696—Caesar v. Phillips 
Petroleum Co., 104 P.2d 429, 187 
Okl. 659—^Hugh Breeding Trans¬ 
port V. American Fidelity & Cas¬ 
ualty Co., 64 P.2d 166, 175 Okl. 608 
—^Brown v. Wrightsman, 61 P.2d 
761, 176 Okl. 189. 

Frlma fade case 

In passing on defendant's demur¬ 
rer to evidence, court is bound to 
consider only question whether plain¬ 
tiff's evidence made out a prima 
facie case as to issues set forth in 
petition.—Sargent v. Hainke, 203 P. 
2d 220, 166 Kan. 642. 

PartiLonlar questions held immaterial 
Mo.—Conway v. Kansas City Public 
Service Co., 125 S.W.2d 936, 234 
Mo.App. 696, certiorari quashed 
State ex rel. Kansas City Public 
Service Co., 134 S.W.2d 68, 345 Mo. 
543—Willadsen v. Blue Valley 
Creamery Co., 214 S.W. 258, 201 
I Mo.App. 627. 
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the evidence.S3 Thus the question of misjoinder 
of causes of action cannot be raised thereby.34 
However, a demurrer to the evidence cannot operate 
as a waiver of the insufficiency of a complaint to 
state a cause of action^^ or invest it with capacity 
to support a judgment rendered thereon,^6 and so 
a demurrer to the evidence searches the record to 
determine the material issues as stated in the 
pleadings as well as the sufficiency of the evidence to 
prove plaintiff's case.37 Also, if defendant demurs 
to the evidence and is overruled, he does not lose 
his right to insist on his demurrer to the declara- 
tion,88 since by demurring to the evidence a party 
does not waive his objections based on such de¬ 
fects, and after judgment on the demurrer, defend¬ 
ant may take advantage of defects in the declaration 
or complaint by motion in arrest of judgment or 
writ of error.33 If an erroneous statement of the 
law is made in the declaration the attention of the 
court can be drawn thereto on a demurrer to the 
evidence.®® 

Demurrer to counterclaim. If a motion to sup¬ 
press the evidence in support of a counterclaim 
is treated as a demurrer to the evidence, such mo¬ 
tion concedes the sufficiency of the counterclaim 
as a cross action®^ as well as the competency of 


the evidence in support of the cross demand,®® while 
denying the sufficiency of the evidence to establish 
the defendant's counterclaim.®® 

Demurrer by third party to cross action. In an 
action for personal injuries a third party's demurrer 
to evidence in support of defendant's cross action 
whereby he endeavored to place the liability for the 
injury on the third party does not preclude plaintiff 
from recovering from defendant.®^ 

§ 232. Hearing and Determination 

The whole operation of conducting a demurrer to the 
evidence and of directing the admieeions which the party 
demurring shall make is under the control of the court, 
and the sole question for determination Is whether the 
evidence does or does not support the issue. 

The whole operation of conducting a demurrer 
to the evidence and of directing the admissions 
which the party demurring shall make is under 
the control of the court.®® Where so provided by 
statute, the court must consider and determine a 
motion challenging the sufficiency of evidence, 
which is in effect a demurrer to the evidence.®® 
The sole question for determination is whether the 
evidence does or does not support the issue,®that 
is, whether there is enough evidence to sustain a 


83. Kan.—^Elliott v. Hudson, 118 P. 
307, 84 Kan. 7. 

64 C.J. p 378 note 24. 

84. Kan.—Waugrh v, Kansas City 
Public Service Co., 148 P.2d 788, 
167 Kan. 690—^Fisher v. Central 
Surety & Insurance Corp., 86 P. 
2d 588, 149 Kan. 38—Minch v. 
Winters, 253 P. 678, 122 Kan. 633. 

85. Ala.—McCanty v. Wlllicuns, 102 
So. 133, 212 Ala. 232. 

86. Ala.—^McCarty v. Williams, su¬ 
pra. 

87. Okl.—^Lambert v. Rainbolt, 250 
P.2d 469, 207 Okl. 461—Potts v. 
First National Bank of Durant, 
287 P. 1003, 143 Okl. 140—Tale 
Theatre Co. v. Majors & Scheer, 
251 P. 1019, 123 Okl. 124—Quad¬ 
rangle Petroleum Co. v. McCabe, 
239 P. 620, 111 Okl. 260. 

88. W.Va.—^Loudin v. Kanawha Ice 
Co., 117 S.E. 226, 93 W.Va. 638. 

89. Ind.—Hartman v. Cincinnati, 

etc., B. Co., 30 N.E. 930, 4 Ind.App. 
370- 

64 C.J. p 379 note 30. 

90. Va.—City of Radford v. Brooks, 
100 S.E. 664, 126 Va. 621. 

91. U.S.—Camden Iron Works v. 

United States, 47 CtCl. 124. 

98. U.S.—Camden Iron Works v. 

United States, supra. 

93. U.S.—Camden Iron Works v. 

United States, supra. 


94. Tex.—^Morten Inv. Co. v. Tre- 
vey, Clv.App., 8 S.W.2d 627. 

96. Tex,—^Booth v. Cotton, 18 Tex. 
359. 

64 C.J. p 379 note 37. 

Exception, to ruling 

Where defendant failed to except 
to refusal to grant demurrer pray¬ 
ers, grounded on a certain defense, 
and in discussing such defense court 
told Jury that testimony was sus¬ 
ceptible of different inferences, and 
on invitation for suggestion of coun¬ 
sel defendant’s counsel stated that 
he did not think the testimony was 
so susceptible, whereupon court di¬ 
rected that exceptions be noted, de¬ 
fendant’s counsel preserved a valid 
exception.—^National Trucking & 
Storage v. Durkin, 39 A.2d 687, 183 
Md. 684. 

96. Ark.—^Poimter v. Williams, 237 
S.W,2d 908, 218 Ark. 670. 

Motion held in effect denied 
Ark.—^Poynter v. Williams, supra. 

97. Ill.— Periolet v. City Nat Bank 
& Trust Co. of Chicago, 63 N.E.2d 
22, 821 I11.APP. 303. 

64 C.J. p 379 note 38. 

Any competent evidence 

On demurrer to sufficiency of evi¬ 
dence, question presented to trial 
court is, admitting truth of all plain¬ 
tiff’s evidence, together with such 
inferences and conclusions as may 
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reasonably be drawn therefrom, and 
eliminating all opposing inferences, 
whether there is any competent evi¬ 
dence tending to support plaintiff’s 
petition. 

Ill.—^Periolet v. City Nat. Bank & 
Trust Co. of Chicago, 63 N.E.2d 
22, 321 IllJLpp. 303. 

Okl.—Fidelity & Cas. Co. of N. T. v. 
Yellow Cab Transit Co., 173 P.2d 
432, 197 Okl. 581—State ex rel. 
Blsey V. Silverthom, 161 P.2d 868, 
196 OkL 696—Caesar v. Phillips 
Petroleum Co., 104 P.2d 429, 187 
Okl. 669—Hugh Breeding Trans¬ 
port v. American Fidelity & Cas¬ 
ualty Co., 64 P.2d 166, 176 Okl. 608 
—^Brown v. Wrightsman, 61 P.2d 
761, 176 Okl. 189. 

Pxima fade case 

In passing on defendant’s demur¬ 
rer to evidence, court is bound to 
consider only question whether plain¬ 
tiff’s evidence made out a prima 
facie case as to issues set forth in 
petition.—Sargent v. Btoinke, 203 P. 
2d 220, 166 Kan. 542. 

PartLonlar qnestioiui held immaterial 
Mo.—Conway v. Kansas City Public 
Service Co., 126 S.W.2d 936, 234 
Mo.App. 596, certiorari quashed 
State ex rel. Kansas City Public 
Service Co., 134 S.W.2d 68, 345 Mo. 
543—Willadsen v. Blue Valley 
Creamery Co., 214 S.W. 258, 201 
I Mo.App. 527. 
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verdict for the demurree should the jury so find.®® 
On a general demurrer to the evidence the only 
question presented is whether on all the evidence 
in the case plaintiff is entitled to recover in any 
form of action without reference to the pleadings 
in the case.®® The court can consider only wheth¬ 
er there is any competent evidence to prove es¬ 
sential facts.i Matters pertaining to extent of dam¬ 
ages are determinable by proof, and, as a matter of 
law, may not be determined on defendant’s demurrer 
to plaintiff’s evidence.^ It has been said that a 
demurrer to the evidence must be tested by the 
same rules which apply with respect to a motion 
to direct a verdict.® The answers of the jury to 
special questions should not be considered in deter¬ 
mining the suflSciency of the evidence as against 
demurrer.** 

Time for decision and argument. The ordinary 
practice on a demurrer to the evidence is for the 
counsel to argue the demurrer at the same term,® 
in which case the court may either decide the de¬ 
murrer or take time to consider it,® but by ag^ree- 
ment of counsel and assent of the court the argu¬ 
ment may be deferred to a later date.^ 

§ 233. -Evidence Considered 

A demurrer to the evidence searches the pleadings 
for all the facts admitted as well as the evidence for 
the facts proved in order to determine whether or not 
the evidence is sufficient, but the court cannot consider 
evidence on an issue not raised by the pleadings, or In¬ 
competent testimony admitted over proper objections. 
Ordinarily only that portion of the evidence which tends 


TRIAL §§ 232-233 

to prove the case of the demurree can be considered, 
and such evidence will be taken as true. 

A demurrer to evidence searches the pleadings for 
all the facts admitted as well as the evidence for 
the facts proved in order to determine whether or 
not the evidence is sufficient to entitle demurree to 
the relief asked for.® The court cannot consider 
evidence on an issue not raised by the pleadings,® 
nor can it consider evidence relating solely to the 
question of damages.^® Only the admitted evidence, 
and not evidence which was excluded,whether or 
not it was erroneously excluded,^® can be considered, 
and the court may d isregard incompetent testimony 
admitted over proper objections?® J^yen inTji^ns- 
^ctipns where the evidence on both sides is con¬ 
sidered, demurrantTrnbt chtitred'to”the benefit of 
^idenc e off er.e.d-iii—the case by him, or“T6"TLny 
inferences to be drawn therefrom, which evidence 
is incompetent and inadmissible, but which has been 
improperly^admitted over objection.^* In jurisdic¬ 
tions where the evidence naust be set out in the 
demurrer, only the evidence as stated therein can 
be considered.^® 

In some jurisdictions all the evidence must be 
considered on a demurrer to the evidence,^® and 
demurrant is entitled to the benefit of his tmim- 
peached evidence not in conflict with that of de- 
murree.i’^ Generally, however, a demurrer to the 
evidence is applicable only to the evidence of de- 
murree,!® and it is determined on the evidence of 
the demurree alone.i® Accordingly, evidence in- 


98. Okl.—Western Supply Co. v. Oil 
Country Drillingr Co., 223 P. 399, 
97 Okl. 188—^Municipal Excavator 
Co. V. Walters, 220 P. 466, 97 Okl. 

14. 

99. Md.—Weiss v. Northern Bredsre 
& Dock Co., 142 A. 253, 155 Md. 
351. 

1. Kan.—^Mottln v. Board of Corners, 
133 P. 165, 89 Kan. 742. 

2. Kan.—^Nigh v. Wondra, 208 P.2d 
239. 167 Kan. 701. 

Qnantmn 

A demurrer to the evidence does 
not concern inquiry as to quantum 
of damagres, and Jury must consider 
such question from testimony ^ven 
on behalf of both litlgrants, and 
without regard to any inferences fa¬ 
vorable to plaintifC.—^Niland v. Mo- 
nongahela West Penn Public Service 
Co., 24 SJE3.2d 83. 125 W.Va. 231. 

8. U.S.—Chesapeake & O. Ry. Co. v. 
Martin, Va., 51 S.Ct. 463, 283 U.S. 
209. 75 L.Ed. 983. 

4. Kan.—^Huggins v. Kansas Power 
& Light Co., 187 P.2d 491, 164 Kan. 
27. 


5. Va.—^Duncan v. Carson, 103 S.E. 
665, 106 S.B. 62, 127 Va. 306. 

6. Va.—^Duncan v. Carson, suprcu 

7. Va.—^Duncan v. Carson, supra. 

8. Okl.—Wiruth v. Hillcrest Me¬ 
morial Hospital, 207 P.2d 782, 201 
Okl. 607—Campbell v. Peery, 96 
P.2d 22, 186 Okl. 51. 

64 C.J. p 379 note 43. 

9. Okl.—American Cas. Co. of Read¬ 
ing, Pa.. V. Oliver, 239 P.2d 1012, 
206 OkL 639. 

64 C.J. p 879 note 44. 

10. Ind.—Reynolds v. Baldwin, 93 
Ind. 67. 

11. Tenn.—Heald v. Wallace, 71 S. 
W, 80, 109 Tenn. 346. 

18. Tenn.—^Heald v. Wallace, supra. 
18. Okl.—Cockrell v. Martin, 255 P. 

1101, 124 Okl. 284. 

64 C.J. p 379 note 48. 

14. W.Va.—Huntington Nat. Bank v. 
Loar, 41 S.E, 901, 61 W.Va, 640. 

15. Fla,—^Atlantic Coast Line R. Co. 
v. McCormick, 52 So. 712, 59 Fla, 
121 . 

16. W.Va,—Davis v. Combined Ins. 
Co. of America, 70 S.E.2d 814— 
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McGraw v. Hash, 61 S.E.2d 774, 132 
W.Va, 127—Niland v. Monongahela 
West Penn Public Service Co., 24 
S.E.2d 83, 126 W.Va. 231—Conner 
V. Jarrett. 200 S.E. 39, 120 W.Va, 
633. 

17. Okl.—Davis v. Wallace, 37 P.2d 
602, 169 Okl. 497. 

64 C.J. p 379 note 54. 

18. HI.—^Marland Refining Co. v. 
Lewis, 264 Ill.App. 163. 

Miss.—Goodman v. Ford, 23 Miss. 
592. 

19. Kan.—Scott v. Southwest Grease 
& Oil Co., 205 P.2d 914, 167 lECan. 
171—Tilden v. Ash, 67 P.2d 614, 
145 Kan. 909—^Meneley, by Myers, 
v. Montgomery, 64 P.2d 550, 145 
Kan. 109. 

Okl.—^R. J. Bearings Corp. v. Warr, 
134 P.2d 355, 192 Okl. 133. 

64 C.J. p 380 note 56. 

CoxLseiLt to consldexatioa 
A defendant’s testimony taken be¬ 
fore trial, and not introduced, would 
be considered as a part of plaintiff’s 
case in chief to which defendant’s 
demurrer to evidence was directed, 
where plaintUTs counsel dealt with 
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troduced by tbe demurrant ordinarily cannot be 
considered,20 although in some jurisdictions the 
whole evidence, whether offered by plaintiff or de¬ 
fendant, must be searched in order to ascertain the 
evidence favorable to demurree’s case,^^ and the 
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demurrant's evidence may be considered so far as 
it tends to aid the demurree's case.22 

Under the generally prevailing rule, only that 
portion of the evidence which tends to prove the 
case of the demurree can be considered^^ and evi- 


such testimony in argument on de¬ 
murrer, and consented that court 
could consider such testimony in 
ruling on demurrer.—^Merchants 
Bank v. Bunn, 70 P.2d 760, 41 N.M. 
432. 

2a Kan.—Harmon v. Atchison, T. & 
S. P. Ry. Co., 233 P.2d 489, 171 
Kan. 403—Tilden v. Ash, 67 P.2d 
614, 145 Kan. 909—Meneley, by 
Myers, v. Montgomery, 64 P.2d 560, 
140 Kan. 109. 

Md.—^Pennsylvania Indemnity Cor¬ 
poration V. Kurtz, 172 A 607, 167 
Md. 38. 

Mo.—Hopkins v. Kurn, 171 S.W.2d 
625, 361 Mo. 41, 149 AL..R. 762— 
Russell V. Johnson, 160 S.W.2d 701, 
849 Mo. 267—^Burneson v. Zumwalt 
Co., 159 S.W.2d 606, 849 Mo. 94— 
Mosely v. Sum, 130 S.W.2d 465, 344 
Mo. 969—Cento v. Security Bldg. 
Co., 99 !S.W.2d 1—^Toung v. Wheel- 
ock, 64 S.*W.2d 950, 333 Mo. 992, 
certiorari denied Wheelock v. 
Toung. 54 S.Ct. 627, 291 U.S. 676, 
78 LuBd. 1064—Robertson v. Wall. 
App., 196 S.W.2d 894—^Jackson v. 
Thompson, App., 188 S.W.2d 853— 
Badgett v. Hartford Pire Ins. Co., 
188 S,W.2d 761, 238 Mo.App. 797 
—Gaffron v. Prudential Life Ins. 
Co., 187 S.W.2d 41, 238 Mo.App. 749 
—Adams v. Thompson, App., 178 S. 
W.2d 779—State ex rel. Patterson 
V. Collins, App., 172 S.W.2d 284— 
Crawford v. Metropolitan Life Ins. 
Co., App., 167 S.W.2d 916—Reddick 
V. Citv of Salem, App., 165 S.W.2d 
666—Wlnegar v. Chicago, B. & Q. 

R. Co., App., 163 S.W.2d 357—Dan¬ 
iels V. Luechtefeld, App., 165 S.W. 
2d 307—Carter v. Casey, App., 153 

S. W.2d 744—Swain v. Anders, 140 
S.W.2d 730, 235 Mo.App. 125—Par- 
ton V. Phillips Petroleum Co., 107 
S,W.2d 167, 231 Mo.App. 686. 

64 CLJ. p 380 note 57. 

Sejeotton. as untme 

In considering whether case was 
made for jury, defendant's evidence 
must be rejected as untrue in so far 
as It tends to conflict with evidence 
for plaintUC.—City of Festus ex rel. 
and to Use of Stolzer v. Kausler, 
App." 105 S.W.2d 646. 

DocmneiLts pleaded and offered In 
evidence by defendant could not be 
weighed and considered on defend- 
anifs general demurrer to plaintiff's 
evidence, even though they constitut¬ 
ed proper part of defendant's case 
and tended to prove defense assert¬ 
ed.—^Duck V. Selected Investments 
Corp., 167 P.2d 64. 196 Okl. 547. 

3UL. Md.—County Com'rs of Prince 


George's County v. Timmons, 133 
A 322, 150 Md. 511. 

Mo.—Laughlin v. Boatmen's Nat 
Bank of St. Louis, 163 S.W.2d 761 
—Hollister v. A S. Aloe Co., 166 
S.W.2d 606, 848 Mo. 1065—Hein v. 
Peabody Coal Co., 86 S.W.2d 604, 
387 Mo. 626—Crawford v. Metropol¬ 
itan Life Ins. Co., App., 167 S.W. 
2d 916—^Hogan v. S. S. Kiesge Co., 
App., 93 S.W.2d 118. 

22. Md.—Petrelli v. Kimball Tyler 
Co., 48 A2d 169, 186 Md. 604. 

I Mo.—McKay v. Delico Meat Products 
! Co., 174 S.W.2d 149, 861 Mo. 876— 
Hopkins v. Kum, 171 S.W.2d 626, 
351 Mo. 41, 149 AD.R. 762—Rus¬ 
sell V. Johnson, 160 S.W.2d 701, 349 
Mo. 267—^Burneson v. Zumwalt Co., 
159 S.W.2d 605, 349 Mo. 94—Cento 
V. Security Bldg. Co., 99 S.W.2d 1— 
Hein V. Peabody Coal Co., 85 S.W.2d 
604, 337 Mo. 626—Toung v. Wheel¬ 
ock, 64 S.W.2d 950, 333 Mo. 992, cer¬ 
tiorari denied Wheelock v. Toung, 
64 S.Ct. 627, 291 XJ.S. 676, 78 L.Bd. 
1064—Sullivan v. Union EJlectric 
Light & Power Co., 66 S.W.2d 97, 
831 Mo. 1065—^Robertson v. Wall, 
App., 196 S.W.2d 894—Jackson v. 
Thompson, App., 188 S.W.2d 853— 
Badgett v. Hartford Fire Ins. Co., 
188 S.W.2d 761, 288 Mo.App. 797— 
Gaffron v. Prudential Life Ins. Co., 
187 S.W.2d 41, 288 Mo.App. 749— 
Adams v. Thompson, App., 178 S.W. 
2d 779—Grether v. Bi Franco, App., 
178 S.W.2d 469—Reddick v. City of 
Salem, App., 166 S.W.2d 666—Dan¬ 
iels V. Luechtefeld, App., 155 S.W. 
2d 807—Carter v. Casey, App., 163 
S.W.2d 744—Swain v. Anders, 140 
S.W.2d 780, 235 MoApp. 126—Grab 
V. Bavis Const. Co., 109 S.W.2d 882, 
288 Mo.App. 819—^Paxton v. Phillips 
Petroleum Co., 107 S.W.2d 167, 231 
Mo.App. 585—^Hogan v. S. S. Kresge 
Co., App., 98 S.W.2d 118—^Francis v. 
Missouri Pac. Transp. Co., App., 85 
iS.W.2d 916—Smith v. Sears Roe¬ 
buck & Co., 84 S.W.2d 414—Cun¬ 
ningham V. Kansas City Public 
Service Co., 77 S.W.2d 161, 229 Mo. 
App. 174. 

Other statemeiLts of rule 

(1) Sufficiency of evidence to make 
a submissible case on defendant's 
demurrer to plaintiff's evidence must 
be adjudged on €dl evidence in plain¬ 
tiff's favor, including any evidence 
which may have been introduced by 
defendant tending to €tid plaintiff's 
case or to supply omissions in its evi¬ 
dence.—Perles & Stone V. Childs Co., 
84 S.W.2d .1052, 837 Mo. 448. 

(2) Consideration of demurrer 

524 


I prayers involves an examination of 
all evidence to discover whether, con¬ 
ceding the truth of so much of it as 
supports the plaintiff's case, togeth¬ 
er with all reasonable and legitimate 
inferences deducible therefrom, it is 
consistent with a right in the plain¬ 
tiff to recover.—Greenfeld v. Hook, 8 
A2d 888, 177 Md. 116, 136 A.L.R. 
1486. 

(3) On defendant's demurrer to the 
evidence, plaintiff was entitled to 
the benefit of any of defendant’s evi¬ 
dence which tended to aid him.—^Pat¬ 
rick V. Crank, App., 110 S.W.2d 381 
—J. W. Tipton Cotton Co. v. Clayton, 
99 S.W.2d 549, 231 Mo.App. 247. 

(4) On defendant's demurrer to the 
evidence, plaintiff was entitled to 
have the benefit of defendant's evi¬ 
dence to help out the plaintiff’s case 
as long as that evidence did not re¬ 
pudiate plaintiff's petition and gen¬ 
eral trial theory.—^Foster v. Kurn, 
163 S.W.2d 183, 236 MoApp. 1149. 
Cure of defloieiicy 

Defendant's demurrer to plaintiff's 
evidence searches that evidence but 
any lack of plaintiff's evidence to es¬ 
tablish a cause of action is cured if 
defendant later supplies the deficien¬ 
cy.—Kniffen v. Hercules Powder Co., 
188 P.2d 980, 164 Kan. 196. 

23. Kan.—^Lee v. Kansas City, 267 
P.2d 931, 176 Kan. 729—Siegrist v. 
Wheeler, 259 P.2d 223, 176 Kan. 11 
-Briggs V. Burk, 267 P.2d 164, 174 
Kan. 440— Terry v. City of Wichita, 
266 P.2d 667, 174 Kan. 264^Herron 
V. Chappell, 255 P.2d 632, 174 Kan. 
350—Tuggle V. Gathers, 254 P.2d 
807, 174 Kan. 122—Cain v. Steely, 
252 P.2d 909, 173 Kan. 866—Krey 
V. Schmidt, 240 P.2d 163, 172 Kan. 
319—Palmer v. Land & Power Co., 
289 P.2d 960, 172 Kan. 231—^In re 
Dieter's Estate, 239 P.2d 954, 172 
Kan. 369—Will v. Hughes. 238 P.2d 
478, 172 Kan. 46—Cuddy v. Tyrrell, 
232 P.2d 607, 171 Kan. 232—Adams 
V. Dennis, 229 P.2d 740, 171 Kan. 
32—Fry V. Cadle, 229 P.2d 724, 171 
Kan. 14—Smith v. Salts, 224 P.2d 
1025, 170 BAn. 318—^McCracken v. 
Stewart, 228 P.2d 963, 170 Kan. 129 
—Beitz V. Hereford, 220 P.2d 136, 
169 Kan. 656—^Balthazor v. B & B 
Boiler & Supply Co., 217 P.2d 906, 
169 BAn. 188—^Harral v. Kent Corp., 
212 P.2d 366, 168 Kan. 322—Mls- 
ner v. Hawthorne, 212 P.2d 336, 168 
BA.n. 279—Samms v. Regier, 207 
P.2d 414, 167 Kan. 566—Scott ▼. 
Southwest Grease & Oil Co., 206 P. 
2d 914, 167 BAn. 171—^De Toung v. 
Reiling, 199 P.2d 492, 165 BAn. 721. 
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dence which is unfavorable or tends to break down | the case of demurree cannot be considered.24 Ac- 


—Langston v. Butler, 199 P.2d 190, 
165 goTi 703—Gabel v. Hanby, 193 
P.2d 239, 165 Kan. 116—^Knlffen v. 
Hercules Powder Co., 188 P.2d 980, 
164 Kan. 196—Srajer v. Schwartz- 
man, 188 P.2d 971, 164 Kan, 241— 
Huggins V. Kansas Power & Light 
Co., 187 P.2d 491, 164 Kan. 27— 
Revell V. Bennett, 176 P.2d 538, 162 
yarx 345—^Harris v. Bxon, 170 P.2d 
327, 161 Kan. 582, opinion adhered 
to 176 P.2d 260, 162 Kan. 270— 
Towell V. Staley, 166 P.2d 699, 161 
127—Burgin v. Newman, 164 
P.2d 119, 160 Kan. 692—Staab v. 
Staab, 163 P.2d 418, 160 Kan. 417— 
Lattner v. Federal Union Ins. Co., 
163 P.2d 889, 160 Kan. 472—^In re 
Bond's Bstate. 150 P.2d 343, 158 
Kan. 776—Smith v. Kansas City, 
146 P.2d 660, 158 Kan. 218—^Waugh 
V. Kansas City Public Service Co., 
143 P.2d 788, 167 Kan. 690—Gil¬ 
more y. Kansas City, 142 P.2d 699, 
167 Kan. 652—^Roddy v. Hill Pack¬ 
ing Co., 137 P.2d 216, 166 Kan. 706 
—^Boxberger v. Texas Co., 134 P.2d 
644, 166 Kan. 471—Motor Bciuip- 
ment Co. v. McLaughlin, 133 P.2d 
149, 166 Kan. 268—^Bessette v. 

Brnsting, 127 P.2d 438, 155 Kan. 
640—Sternbock v. Consolidated Gas 
Utilities Corp., 98 P.2d 162, 151 
Han. 81—^Pierce v. Bdgerton, 98 P. 
2d 129, 151 Kan. 107—^Parker v. 
City of Wichita, 92 P.2d 86, 150 
Kan. 249—^Hurla v. Capper Publica¬ 
tions, 87 P.2d 552, 149 Kan. 369— 
Webb V. City of Oswego, 86 P.2d 
553, 149 Kan. 156—Sizemore v. Hall, 
30 P.2d 1092, 148 Kan. 233—Clark 
V. Southwestern Greyhound Lines, 
79 P.2d 906, 148 Kan. 156—^Robinson 
V. Short 79 P.2d 903, 148 Kan, 134 
—^In re Peterson's Estate, 78 P,2d 
20, 147 Kan. 607. 

Mo.—^McKay v. Belico Meat Products I 
Co., 174 S.W.2d 149, 851 Mo. 876—1 
Laughlin v. Boatmen's Nat. Bank I 
of St Louis. 163 S.W.2d 761—Hol¬ 
lister V. A. S. Aloe Co., 166 B.W.2d 
i606, 848 Mo. 1055—^Bond v. Weiner, 
140 S.W.2d 25, 346 Mo. 268—Her¬ 
rington V. Hoey, 139 S.W.2d 477, 
345 Mo. 1108—^Mosely v. Sum, 130 
S.W.2d 466, 344 Mo. 969—Morris 

V. Equitable Assur. Soc. of U. S., 
102 S.W.2d 669, 340 Mo. 709—Terg- 
or y. Smith, 89 S.W.2d 66, 338 Mo. 
140—Perles & Stone v. Childs Co., 
34 S.W.2d 1062, 337 Mo. 448—State 
ox reL Hauck Bakery Co. v. Haid, 
62 S.W.2d 400, 833 Mo. 76—Clason 
y. Lenz, 61 S.W.2d 727, 332 Mo. 1113 
—Gilliland V. Bondurant 69 S.W. 
2d 679, 832 Mo. 881—Grether v. D. 
Franco, App., 178 S.W.2d 469— 
Burlison v. Henwood, App., 171 S. 

W. 2d 813, transferred 177 S.W.2d 
432, 352 Mo. 275—Crawford v. Met¬ 
ropolitan Life Ins. Co., App., 167 
fi.W.2d 916—^Foster v. Kurn, 168 
3.W.2d 138, 286 Mo.App. 1149—: 


Barger v. White, App., 156 S.W.2d 
776—^Bauer v. Wood, 154 S.W.2d 
356, 236 Mo.App. 266—^Donlon y. 
American Motorists Ins. Co., App., 
149 S.W.2d 378—Newkirk v. City 
of Tipton, 136 S.W.2d 147, 234 Mo. 
App. 920—Barken y. S. S. Kresge 
Co., App., 117 S.W.2d 674—Reed v. 
Swift & Co., App.. 117 S.W.2d 636— 
Garofalo y. Societa Operaia Di 
Mutuo Soccorso St. Giuseppe, App., 
112 S.W.2d 984—Evans v. Sears, 
Roebuck & Co., App., 104 S.W.2d 
1035—Moore v. Miller, App., 100 S. 
W.2d 331—J. W. Tipton Cotton Co., 
v. Clayton, 99 S.W.2d 649, 231 Mo. 
App. 247—^Fernandez v. Mutual 
Life Ins. Co. of Baltimore, 78 S. 
W.2d 526, 230 Mo.App. 857. 

N.M.—^In re Garcia's Estate, 107 P.2d 
866, 46 N.M. 8—Mansfield v. Re¬ 
serve Oil Co., 29 P.2d 491, 88 N.M. 
187. 

N.C.—CJbrpus Juris quoted lu Greg¬ 
ory v. Travelers Ins. Co., 26 S.E.2d 
398, 400, 223 N.C. 124. 

Okl.—Gantz v. Matthews, 219 P.2d 
631, 203 Okl. 226—R. J. Bearings 
Corp. y. Warr, 134 P.2d 365, 192 
Okl. 133—^Davis y. Curry, 133 P.2d 
186, 192 Okl. 32—^Looney v. Bruin 
Oil Corp., 122 P.2d 1007, 190 Okl. 
266—^Hyde Const. Co. y. Stevenson, 
72 P.2d 354, 181 Okl. 8. 

Wash.—^Moen v. Chestnut, 118 P.2d 
1030, 9 Wash.2d 93—Lindberg v. 
Steele, 104 P.2d 940, 6 Wash.2d 54 
—Mitchell V. Cadwell, 62 P.2d 41, 
188 Wash. 267. 

64 C.J. p 380 note 68. 

Byidence and lufereuoes 

(1) In passing on demurrer to evi¬ 
dence, court is concerned only with 
evidence and Inferences therefrom 
which support cause of action or de¬ 
fense, and do not consider evidence 
or inferences therefrom favorable to 
party demurring.^—Smith v. Kansas 
City, 146 P.2d 660, 168 Kan. 213— 
Waugh v. Kansas City Public Service 
Co., 143 P.2d 788, 167 Kan. 690—State 
ex rel. State Labor Com'r v. Garling- 
house, 188 P.2d 421, 167 Kan. 91— 
Bell V. Johnson, 46 P.2d 886, 142 Kan. 
360. 

(2) In determining defendant's de¬ 
murrer to evidence, plaintiff Is enti¬ 
tled to benefit of all of his own evi¬ 
dence, even if contradicted, and to 
benefit of all uncontradicted testimo¬ 
ny, and of all evidence considered 
most favorable to him, and to benefit 
of every reasonable Inference favor¬ 
able to his case, which the evidence 
tends to support.—Donlon v. Ameri¬ 
can Motorists Ins. Co., Mo.App., 149 
S.W.2d 378. 

Hegligeno* 

Determination of question whether 
evidence of defendant’s negligence 
was sufficient for jury requires that 
court consider only evidence, whicl^ 
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proves, or tends to prove, defendant's 

negligence.—Smith v. Bassett, 162 P. 

2d 794, 169 Kan. 128. 

24. Ill.—Kreger v. George W, Diener 
Mfg. Co., 53 N,E.2d 26, 321 IlLApp. 
302—Periolet v. City Nat. Bank & 
Trust Co. of Chicago, 53 N.R2d 22, 
321 IlLApp. 303. 

Kan.—Siegrist v. Wheeler, 269 P.2d 
223, 175 Kan. 11—Perry v. City of 
Wichita, 266 P.2d 667, 174 Kan. 264 
—^Herron v. Chappell, 265 P.2d 632, 
174 Kan. 850—^Tuggle v. Gathers, 
254 P.2d 807, 174 Kan. 122—Cain v. 
Steely, 252 P.2d 909, 173 Kan. 866 
—In re Dieter's Estate, 239 P.2d 
954, 172 Kan. 369—^EEarmon v. At¬ 
chison, T. & S. F. Ry. Co., 233 P.2d 
489, 171 Kan. 403—Cuddy v. Tyr¬ 
rell, 232 P.2d 607, 171 Kan. 232— 
Adams v. Dennis, 229 P.2d 740, 171 
Kan. 32—Pry v. Cadle, 229 P.2d 
724, 171 Kan. 14—^McCracken v. 
Stewart, 223 P.2d 963, 170 Kan. 129 
—Hubbard v. Allen, 216 P.2d 647, 
168 Kan. 695—Harral v. Kent Corp., 
212 P.2d 356, 168 Kan. 322—Samms 
y. Regier. 207 P.2d 414, 167 Kan. 
666—Gabel v. Hanby, 193 P.2d 239, 

166 Kan. 116—Revell v. Bennett, 
176 P.2d 688, 162 Kan. 846—Hug¬ 
gins y. Kansas Power & Light Co., 
187 P.2d 491, 164 Kan. 27—Towell 
v. Staley, 166 P.2d 699, 161 Kan. 
127—Staab v. Staab, 163 P.2d 418, 
160 Elan. 417—^Lattner v. Federal 
Union Ins. Co., 168 P.2d 389, 160 

j Kan. 472—Smith v. Kansas City, 
146 P.2d 660, 168 Kan. 213—Waugh 
V. ECansas Cfity Public Service Co., 
143 P.2d 788, 157 Kan. 690—Gil¬ 
more V. Kansas City, 142 P.2d 699, 

167 Elan. 552—State ex rel. State 
Labor Com'r v. Garlinghouse, 138 
P.2d 421, 157 Elan. 91—^Boxberger 
y. Texas Co., 134 P.2d 644, 156 Kan. 
471—^Bessette v. Emsting, 127 P.2d 
438, 166 Kan. 540—Parker v. City 
of Wichita, 92 P.2d 86, 150 Kan. 
249—^Hurla v. Capper Publications, 
87 P.2d 652, 149 Kan. 369—Webb v. 
City of Oswego, 86 P.2d 558, 149 
E^an. 166—Jones v. McCullough, 83 
P.2d 669, 148 Kan. 661—Clark v. 
Southwestern Greyhound Lines, 79 
P.2d 906, 148 Kan. 155—Robinson 
v. Short, 79 P.2d 903, 148 Kan. 134. 

Mo.—Laughlin v. Boatmen's Nat 
Bank of fit Louis, 163 S.W.2d 761— 
Hollister v. A. *8. Aloe Co., 166 S.W. 
2d 606, 348 Mo. 1055—^Mosely v. 
Sum, 130 S.W.2d 465, 344 Mo. 969 
—Johnson v. Chicago & E. I. Ry. 
Co., 64 S.W.2d 674, 334 Mo. 22— 
Winegar v. Chicago, B. & Q. R. Co., 
App., 163 S.W.2d 357—Moone v. 
Kroger Grocery & Baking Co., App., 
148 S.W.2d 628—^Benoist v. Drive- 
away Co. of Mo., App., 122 6.W.2d 
86—^Reed v. Swift & Co., App., 117 
S.W.2d 636. 

N.M.—^In re Garcia's BSstate, 107 P.2d 
866, 45. N.|^ 9i 
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cordingly, plaintiff, on demurrer to his evidence, is 
entitled to the most favorable evidence of his own 
witnesses where the evidence adduced in his behalf 
is contradictory,^6 and all evidence adverse to plain¬ 
tiff must be disregarded even though it comes from 
plaintiff’s own witnesses,26 So the court should not 
concern itself with the conflict in the testimony of 
various witnesses, or with contradictions or dif¬ 
ferences between the testimony adduced on direct 
and cross-examination of witnesses for the de- 
murree,27 but should accept the version which is 
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most favorable to the party who relies on it, as 
sustaining his cause of action.28 Also, on a de¬ 
murrer to plaintiff’s evidence, the court should not 
consider contradictory statements by plaintiff,29 but 
it has been held that, where plaintiff personally 
testifies to a state of facts which clearly precludes 
his recovery, he is bound thereby, and that the ef¬ 
fect of such testimony cannot be avoided.^® 

It is generally held that the court cannot weigh 
conflicting evidence on a demurrer thereto,3i but 


N.C.—C6rpiui OTnriji aujoted in Gregr- 
ory V. Travelers Ins. Co., 25 S.E.2d 
398, 400, 223 N.C. 124. 

Okl.—Oklahoma Ky. Co. v. Benson, 
257 P.2d 1084, 208 Okl. 588—Lam¬ 
bert V. Bainbolt, 250 P.2d 459, 207 
Okl. 451—Carpenter v. Snipes, 223 
P.2d 761, 203 Okl. 634. 

64 C.J. p 380 note 59. 

Xmpeadiment 

Plaintiff*s evidence that defend¬ 
ant's witness made statements con¬ 
trary to his testimony may be taken 
only for purpose of impeachment on 
defendant's demurrer to plaintiff's 
evidence.—Jones v. St. Louis-San 
Francisco By. Co., 63 S.W.2d 94, 333 
Ko. 802. 

25. Mo.—^Mott V. Bansas City, App., 
60 S.W.2d 736. 

26. Mo.—^Brown v. Thompson, App., 
108 S.W.2d 423. 

27. Kan.—Polzin v. National Co-op. 
Refinery Ass’n, 266 P.2d 293, 175 
Kan. 531—Siegrist v. Wheeler, 259 
P.2d 223, 176 Kan. 11—^Tuggle v. 
Gathers, 254 P.2d 807, 174 Kan. 122 
—Cain V. Steely, 262 P.2d 909, 173 
Kan- 866—^Krey v. Schmidt, 240 P. 
2d 153, 172 Kan. 319—^Palmer v. 
Land & Power Co., 239 P.2d 960, 
172 Kan. 231—^Adams v. Dennis, 
229 P.2d 740, 171 Kan. 32—Pry v. 
Cadle, 229 P.2d 724, 171 Kan. 14— 
McCracken v. Stewart, 223 P.2d 
963, 170 Kan. 129—^Hubbard v. Al¬ 
len, 215 P.2d 647, 168 Kan. 695— 
Harral v. Kent Corp., 212 P.2d 356, 
168 Kan. 322—Grabel v. Hanby, 193 
P.2d 239, 165 Kan. 116—Huggins 
v. Kansas Power & Light Co., 187 
P.2d 491, 164 Kan. 27—Goodloe v. 
Jo-Mar Dairies Co., 185 P.2d 158, 
163 Kan. 611—^Revell v. Bennett, 
176 P.2d 638, 162 Kan. 345—Har¬ 
ris V. Exon, 170 P.2d 827, 161 Kan. 
582, opinion adhered to 176 P.2d 
260, 162 Kan. 270—^Burgin v. New¬ 
man, 164 P.2d 119, 160 Kan. 692— 
Smith V. Kansas City, 146 P.2d 660, 
158 Kan. 213—Boxberger v. Texas 
Co., 134 P.2d 644, 166 Kan. 471— 
Bessette v. Ernstlng, 127 P.2d 438, 
155 Kan. 640—^Parker v. City of 
Wichita, 92 P.2d 86, 160 Kan. 249 
—^Hurla v. Capper Publications, 87 
P.2d 652, 149 Kan. 369—Webb v. 
City of Oswego, 86 P.2d 558, 149 


Kan. 166—clones v. McCullough, 83 
P.2d 669, 148 Kan. 661—Clark v. 
Southwestern Greyhound Lines, 79 
P.2d 906, 148 Kan. 156—Robinson 
V. Short, 79 P.2d 903, 148 Kan. 134. 
BeoonclliatioxL 

Where an answer to a Question 
propounded to a witness is seeming¬ 
ly inconsistent with his answers to 
other questions, but in fact Is not 
actually so by reason of the physical 
facts to which he has testified or his 
subsequent explanation of incongrui¬ 
ties apparent in his testimony, the 
one answer is not required to be ac¬ 
cepted on demurrer to evidence and 
others disregarded, and the state¬ 
ments must be compared and recon¬ 
ciled if possible.—Goodloe v. Jo-Mar 
Dairies Co., 185 P.2d 158, 163 Kan. 
611, 

28. Kan.—Goodloe v. Jo-Mar Dairies 
Co., supra. 

28. Mo.—^Parrent v. Mobile & O. R. 
Co., 70 S.W.2d 1068, 334 Mo. 1202. 

30. Kan.—^Bell v. Johnson, 46 P.2d 
886, 142 Kan. 360. 

31. Cal.—^Lehmann v. Mitchell, 241 
P.2d 673, 109 CalA.pp.2d 719. 

Ill.—Kreger v. George W. D’lener Mfg. 
Co., 53 N.E.2d 26, 321 IlLApp. 302 
—^Perlolet v. City Nat. Bank & 
Trust Co. of Chicago, 53 N.E.2d 22, 
321 IlLApp. 303. 

Kan.—^Lee v. Kansas City, 267 P.2d 
931, 176 Kan. 729—Polzin v. Nation¬ 
al Co-op. Refinery Ass'n, 266 P.2d 
293, 175 Kan. 531—Siegrist v. 

Wheeler, 259 P.2d 223, 175 Kan. 
11—^Briggs V. Burk, 257 P.2d 164, 
174 Kan. 440—^Davidson v. Whitlow, 
255 P.2d 654, 174 Kan. 259—Herron 
V. Chappell, 255 P.2d 632, 174 Kan. 
360 — ^Tuggle V. Gathers, 254 P.2d 
807, 174 Kan. 122—Cain v. Steely, 
252 P.2d 909, 173 Kan. 866—Mc¬ 
Williams V. Barnes, 242 P.2d 1063, 
172 Kan. 701—^Blrey v. Schmidt, 240 
P.2d 163, 172 Kan. 819—Palmer v. 
Land & Power Co., 239 P.2d 960, 
172 Kan. 231—In re Dieter's Estate, 
239 P.2d 954, 172 Kan. 359—Adams 
V. Dennis, 229 P.2d 740, 171 Kan. 32 
—^Pry V. Cadle, 229 P.2d 724, 171 
Elan. 14—^ETaharty v. Reed, 225 P. 
2d 98, 170 E^an. 215—^McCracken v. 
Stewart, 223 P.2d 963, 170 ICan. 129 
—Beitz v. Hereford, 220 P,2d 136, 
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169 Kan. 556—Hubbard v. Allen, 
216 P.2d 647, 168 Kan. 696—Harral 
V. Kent Corp., 212 P.2d 366, 168 
E A n . 322—^Misner v. Hawthorne, 212 
P.2d 336, 168 Kan. 279—Misner v. 
Hawthorne, 212 P.2d 336, 168 Kan. 
279—Samms v. Regier, 207 P.2d 
414, 167 Kan. 556—Lawrence v. 
Kansas Power & Light Co., 204 P. 
2d 752, 167 Kan. 46—Appleby v. 
Board of Com'rs of Johnson Coun¬ 
ty, 203 P.2d 224, 166 Kan. 494— 
Raines v. Bendure, 199 P.2d 466, 166 
Kan. 41—^Langston v. Butler, 199 
P.2d 190, 166 Kan. 702—Goodloe v. 
Jo-Mar Dairies Co., 186 P.2d 158, 
163 Kan. 611—Revell v. Bennett, 
176 P.2d 538, 162 Ksltl 346—^Harris 
V. Exon, 170 P.2d 827, 161 Kan . 582, 
opinion adhered to 176 P.2d 260, 
162 Kan. 270—Freeto v. State High¬ 
way Commission, 166 P.2d 728, 161 
Kan. 7—^Burgin v. Newman, 164 
P.2d 119, 160 Kan. 692—Columbia 
Cas. Co. V. Sodini, 166 P.2d 524, 
169 EZan. 478—^Davis v. EZansas 
Electric Power Co., 152 P.2d 806, 

159 EZan. 97—In re Bond's Estate, 

160 P.2d 343, 168 Kan. 776—Smith 
V. Kansas City, 146 P.2d 660, 158 
EAn. 213—Jackson v. Derby Oil 
Co., 139 P.2d 146, 167 Kan. 63— 
Roddy V. Hill Packing Co., 137 P.2d 
215, 156 Kan. 706—Boxberger v. 
Texas Co., 134 P.2d 644, 166 Kan. 
471—^Bessette v. Ernsting, 127 P.2d 
438, 165 Kan. 640—^Parker v. City 
of Wichita, 92 P.2d 86, 160 Kan, 249 
—Hurla V. Capper Publications, 87 
P.2d 662, 149 Kan. 369—Webb v. 
City of Oswego, 86 P.2d 653, 149 
Kan. 166—Cities Service Oil Co. v. 
Grunder, 86 P.2d 495, 149 Kan. 82— 
Jones V. McCullough, 83 P.2d 669, 
148 Kan. 661—Clark v. Southwest¬ 
ern Greyhound Lines, 79 P.2d 906, 
148 Kan. 166—^Robinson v. Short, 
79 P.2d 903, 148 Kan. 134—Hayes v. 
Reid, 64 p.2d 19, 145 Kan. 51—Hill 
V. Southern Kansas Stage Lines 
Co., 53 P.2d 923, 143 Kan. 44. 

Md.—Washington Ry. & Electric Co. 
V. Anderson, 177 A. 282, 168 Md. 224 
—State, to Use of Schiller, v. Hecht 
Co., 169 A. 311, 165 Md. 415— 
Lusk V. Lambert, 163 A. 188, 163 
Md. 335. 

Mo.—^Parrent v. Mobile & O. R. Co., 
70 S.W.2d 1068, 334 Mo. 1202. 
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must take as true every part of it favorable to the his case,^^ unless 
party resisting the demurrer which tends to prove consideration is 


N’.M.—^Merchants Bank v. Dunn, 70 
P.2d 760, 41 N.M. 432. 

Okl.—-Warden v, Richardson, 223 P.2d 
338, 203 Okl. 474—^Provident Life & 
Accident Ins. Co. of Chattanooera, 
Tenn. v. Henson, 101 P.2d 838, 187 
Okl. 160—Hyde Const Co. v. Ste¬ 
venson, 72 P.2d 364, 181 OkL 8— 

O. K. Storagfe & Transfer Co. v. 
Hagen, 67 P.2d 796, 179 Okl. 608— 
Howerton v. Callaway, Carey & 
Foster, 62 P.2d 846, 176 OkL 311— 
Fipps V. Stidham, 60 P.2d 680, 174 
Okl, 473—^Mosely v. Smith, 49 P.2d 
776, 173 Okl. 603—Holmes v. Carey 
Lombard, Toung & Co., 86 P.2d 
8 , 169 Okl. 97. 

64 C.J. P 380 note 60. 

32. iCan. —Siegrist v. Wheeler, 269 

P. 2d 223, 176 Kan. 11—^Briggs v. 

Burk. 267 P.2d 164, 174 Kan. 440— 
Perry v. City of Wichita, 266 P.2d 
667, 174 Kan. 264—^Davidson v. 
"Whitlow, 265 P.2d 664, 174 Kan. 269 
—Herron v. Chappell, 255 P.2d 632, 
174 Kan. 360—^In re Hayden's Es¬ 
tate, 264 P.2d 818, 174 Kan. 140— 
Tuggle V. Gathers, 264 P.2d 807, 174 
Kfln. 122—Cain v. Steely, 252 P.2d 
909, 173 Kan. 866—^Hammargren v. 
Montgomery Ward & Co., 241 P.2d 
1192, 172 Kan. 484—Fowler v. Mohl, 
241 P.2d 617, 172 Kan. 423—Sheeley 
Baking Co. v. Suddarth, 241 P.2d 
496; 172 Kan. 633—^Palmer v. Land 
& Power Co., 239 P.2d 960, 172 Kan. 
231—Cooley v. National Life & 
Acc. Ins. Co., 238 P.2d 626, 172 Kan. 
10—Will V. Hughes, 238 P.2d 478, 
172 Kan, 46—^Touse v. Employers 
Fire Ins. Co., Boston, Mass., 238 
P.2d 472, 172 Kan. Ill—Adams v. 
Dennis, 229 P.2d 740, 171 Kan. 32— 
Fry V. Cadle, 229 P.2d 724, 171 Kan. 
14—^McCracken v. Stewart 223 P. 
2d 963, 170 Kan. 129—Radio Station 
KFH Co. v. Musicians Ass'n Local 
No. 297, American Federation of 
Musicians, 220 P.2d 199, 169 Kan. 
696—^Harral v. Kent Corp., 212 P. 
2d 366, 168 Kan. 322—Samms v. 
Regier, 207 P.2d 414, 167 Kan. 556 
—Gabel v. Hanby, 193 P.2d 239, 166 
Kan. 116—^Kniffen v. Hercules 
Powder Co., 188 P.2d 980, 164 Kan. 
196—Huggins V. Kansas Power & 
Light Co., 187 P.2d 491, 164 Kan. 
27—Revell v. Bennett 176 P.2d 
538, 162 Kan. 845—^Frogge v. Kan¬ 
sas City Public Service Co., 175 P. 
2d 112, 162 Kan. 209—Deselms v. 
Combs, 174 P.2d 107, 162 Kan. 15— 
Harris v. Exon, 170 P.2d 827, 161 
Kan. 682, opinion adhered to 176 
P.2d 260. 162 Kan. 270—Towell v. 
Staley, 166 P.2d 699, 161 Kan. 127— 
Burgin v. Newman, 164 P.2d 119, 
160 692—^Lattner v. Federal 

■Union Ina Co.. 163 P.2d 389, 160 
Kan. 472—Columbia Cas, Co. v. 
Sodini, 166 P.2d 624, 169 Kan. 478 


—^In re Bond's Estate, 150 P.2d 343, 
168 Kan. 776—Black v. Huxman, 

147 P.2d 710, 168 Kan. 317—Smith 
V. Kansas City, 146 P.2d 660, 168 
Kan. 213—Roddy v. Hill Packing 
Co., 137 P.2d 215, 156 Kan. 706— 
Picou V. Kansas City Public Service 
Co., 134 P.2d 686, 156 Kan. 452— 
Boxberger v. Texas Co., 134 P.2d 
644, 156 Kan. 471—Greiving v. La 
Plante, 131 P.2d 898, 166 Kan. 196— 
Bessette v. Ernsting, 127 P.2d 438, 
156 Kan. 540—Cox v. McBroom, 122 
P.2d 186, 165 Kan. 2—Myers v. 
Shell Petroleum Corp., 110 P.2d 810, 
153 Kan. 287—Stembock v. Consoli¬ 
dated Gas Utilities Corp., 98 P.2d 
162, 151 Kan. 81—Parker v. City of 
Wichita, 92 P.2d 86, 150 Kan. 249— 
Hurla V. Capper Publications, 87 
P.2d 662, 149 Kan. 369—Waldner 
V. Metropolitan Life Ins. Co., 87 
P.2d 616, 149 Kan. 287—Fodor v. 
Interstate Transit Lines, 86 P.2d 
674, 149 Kan. 174—Webb v. City of 
Oswego, 86 P.2d 663, 149 Kan. 156 
—Cities Service Oil Co. v. Qrunder, 
86 P.2d 496, 149 Kan. 82-^one8 v. 
McCullough, 83 P.2d 669, 148 Kan. 
561—Clark v. Southwestern Grey¬ 
hound Lines, 79 P.2d 906, 148 Kan. 
155—Robinson v. Short, 79 P.2d 903, 

148 Kan. 134—Billings v. City of 
Wichita, 62 P.2d 869, 144 Kan. 742 
—Bell V. Johnson, 46 P.2d 886, 142 
Kan. 360—Coy v. Cutting, 23 P.2d 
468, 138 Kan. 109. 

Md.—Stottlemyer v. Groh, 94 A.2d 
449, 201 Md. 414^Philip B. Gray. 
Inc. V. Gray, 93 A.2d 633, 201 Md. 
260—Heffner v. Admiral Taxi Serv¬ 
ice, 77 A.2d 127, 196 Md. 465— 
Eisenhower v. Baltimore Transit 
Co.. 59 A.2d 313, 190 Md. 628— 
Beck V. Baltimore Transit Co., 58 
A.2d 909, 190 Md. 606—^Baltimore 
Transit Co. v. Worth, 62 A.2d 249, 
188 Md. 119, 5 A.L.R.2d 740—King 
V. Compton, 60 A.2d 131, 187 Md. 
363—Petrelli v. Kimball Tyler Co., 
48 A.2d 169, 186 Md. 604^Levin 
V. Cook, 47 A.2d 605, 186 Md. 636 
—E. F. Enoch Co. v. Johnson, 37 
A2d 901, 183 Md. 826—Automobile 
Banking Corp. v. Wlllison, 28 A.2d 
864, 181 Md. 118—Gudelsky v. 

Boone, 23 A.2d 694, 180 Md. 266— 
Chesapeake & Potomac Tel. Co. of 
Baltimore City v. Noblette, 199 A. 
832, 175 Md. 87—Miles v. State, for 
use of Wistling, 198 A. 724, 174 Md. 
292—Washington Ry. & Electric Co. 
V. Anderson, 177 A. 282, 168 Md. 
224—Pennsylvania Indemnity Cor¬ 
poration V. Kurtz, 172 A« 607, 167 
Md. 38—American Casualty Co. v. 
Purcella, 163 A. 870, 163 Md. 434— 
Baber v. John C. Knipp & Sons, 163 
A. 862, 164 Md. 65—^Ausherman v. 
Frisch, 163 A. 852, 164 Md. 78, 

Mo.—Sibert v. Boger, 260 S.W.2d 669 
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the conflicting evidence under 
clearly unreasonable or is in 

—^Porter v. Thompson, 206 S.W.2d 
609, 357 Mo. 31—^Young v. City of 
Farmington, 196 S.W.2d 124—Mc¬ 
Kay V. Delico Meat Products Co., 
174 S.W.'2d 149, 361 Mo. 876— 
Laughlin v. Boatmen's Nat. Bank 
of St. Louis, 163 S.W.2d 761—Lloyd 
V. Alton R. Co., 169 S.W.2d 267, 
348 Mo. 1222—Hollister v. A. S. 
Aloe Co., 166 S.W.2d 606, 348 Mo. 
1056—^Luettecke v. City of St. Lou¬ 
is, 140 S.W.2d 45, 346 Mo. 168— 
Bond V. Weiner, 140 S.W.2d 26, 
346 Mo. 258—Sowers v. Howard, 
139 S.W.2d 897, 846 Mo. 10—Her¬ 
rington V. Hoey, 139 S.W.2d 477, 
845 Mo. 1108—Pitcher v. Schoch, 
139 S.W.2d 463, 845 Mo. 1184—Wil- 
lig V. Chicago, B. & Q. R. Co., 137 
S.W.2d 430, 345 Mo. 705—Mosely 

V. Sum, 130 S.W.2d 46'5, 344 Mo. 969 
—Buehler v. Festus Mercantile Co., 
119 S.W.2d 981, 343 Mo. 139—Yer- 
ger V. Smith, 89 B.W.2d 66, 838 
Mo. 140—Bird v. St. Louis-San 
Francisco Ry. Co., 78 S.W.2d 389, 
336 Mo. 316—^Poe v. Illinois Cent. 

R. Co., 73 S.W.2d 779, 835 Mo. 607 
—Hutchison V. St. Louis-San Fran¬ 
cisco Ry. Co., 72 S.W.2d.87, 335 
Mo. 82—Chandler v. Hulen, 71 S, 

W. 2d 762, 335 Mo. 167—Parrent v. 
Mobile & O. R. Co., 70 S.W.2d 1068, 
334 Mo. 1202—Johnson v. Chicago 
& B. I. Ry. Co., 64 S.W.2d 674, 334 
Mo, 22—State ex rel. Hauck Bakery 
Co. V. Haid, 62 SvW.2d 400, 333 Mo. 
76—American Sash & Door Co. v. 
Commerce Trust Co., 56 S.W.2d 
1034, 332 Mo. 98—Neely v. Freeze, 
225 S.W.2d 144, 240 Mo.App. 1001— 
Nolan V. Joplin Transfer & Storage 
Co., 203 S.W.2d 740, 239 Mo.App. 
916—^Robertson v. Wall, App., 195 

S. W.2d 894—Russell v. Union Elec. 
Co. of Mo., 191 S.W.2d 278, 238 Mo. 
App. 1074--O'ack8on v. Thompson, 
App., 188 S.W.2d 863—Badgett v. 
Hartford Fire Ins. Co., 188 S.W.2d 
761, 238 Mo.App. 797—Nicholas v. 
Chicago, B. & Q. R. Co., 188 S.W. 
2d FLl, 239 Mo.App. 421—Gaffron 

V. Prudential Life Ins, Co., 187 S. 

W. 2d 41, 238 Mo.App. 749—Jarrett 
V. St. Francois County Finance Co., 
App., 186 ’S.W.2d 85’5—^Borrini v. 
Pevely Dairy Co., App., 183 S.W. 
2d 839—^Di Franco v. Steinbaum, 
App., 177 S.W.2d 697—Burlison v. 
Henwood, App., 171 S.W.2d 313, 
transferred 177 S.W.2d 432, 352 
Mo. 275—^Daugherty v. Spuck Iron 
& Foundry Co., App., 176 S.W,2d 46 
—State ex rel. Patterson v. Collins, 
App., 172 S.W.2d 284—Hatton v. 
Sidman, App., 169 S.W.2d 91—Bow¬ 
man V. Moore, 167 S.W.2d 676, 237 
Mo.App. 1163—Felchlin v. Kiel, 
App., 160 S.W.2d 463—Beatty v. 
Purlin Cosmetic Co., 158 S.W.2d 
191, 236 Mo.App. 807—O'Reilly v. 
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conflict with established physical laws,83 or is self- 
evidently perjured, 84 or is so vague, indefinite, and 
self-contradictory as to be plainly of no probative 


value on the vital fact issue involved.®® So also, 
the court must disregard or treat as withdrawn the 
evidence favorable to demurrant, conflicting with 


O'Reilly, App., 157 S.W.2d 220— 
Bizler v. Special Road Diet. No. 1, 
Newton County, 166 S.W.2d 960. 
236 MoA.pp. 336—Daniels v. Luech- 
tefeld, App., 16'5 S.W.2d 307—Wei- 
sel V. Relntjes, App., 154 S.W.2d 
412—Bauer v. Wood, 164 S.W.2d 
366, 236 Mo.App. 266—^Donlon v. 
American Motorists Ins. Co., App., 
149 S.W.2d 378—Madison v. Taxi 
Owners Ass’n, App., 148 S.W.2d 
106—^Hurst V. Montgomery Ward 
& Co., App., 145 S.W.2d 992—Cates 
V. Evans, App., 142 S.W.2d 664— 
Zimmerman v. ScUter, App., 141 
S.W.2d 137—Nevins v. Solomon, 139 
S.W.2d 1109, 235 Mo.App. 367, cer¬ 
tiorari Quashed State ex rel. Nevins 

V. Hughes, 149 S.W.2d 836, 347 Mo. 
968—^Pate v. Big Bend Quarry Co., 
App., 138 S.W.2d 709—Ozark Ac¬ 
ceptance Corp. V. Yellow Truck & 
Coach Mfg. Co., App., 137 S.W. 
2d 965—Trantham v. Home Ins. Co. 
of New York, App., 137 S.W.2d 690 
—Gust V. Montgomery Ward & Co., 
136 S.W.2d 94, 234 Mo.App. 61] 
—Caldwell v. Barnsdall Refining 
Corp., App., 136 S.W. 2d 1106—^Ben- 
oist V. Driveaway Co. of Mo., App., 
122 S.W.2d 86—^La Pont v. Richard¬ 
son, App., 119 S.W.2d 26—Speak- 
man V. Hum, App., 115 S.W.2d 186 
—^Taylor v. Sesler, App., 113 S.W. 
'Sd 812—Garofalo v. Societa Operala 
Di Mutuo Soccorso St. Giuseppe, 
App., 112 S.W.2d 934—Bennett v. 
Royal Union Mut. Life Ins. Co., 
112 S.W. 2d 134, *232 Mo.App. 1027 
—Williams V. St. Joseph & G. L 
Ry. Co., App., 112 S.W.2d 118— 
Wheeler v. Breeding, App., 109 S. 

W. 2d 1237—Grab v. Davis Const. 
Co., 109 S.W.'2d 882, 233 Mo.App. 
819—Gannaway v. Pitcairn, App., 
109 S.W.2d 78—Schreiber v. Central 
Mut. Ins. Ass'n, App., 108 S.W.2d 
10*52—^Brown v. Thompson, App., 
108 S.W.2d 423—Kenney v. Henson, 
App.. 107 S.W.2d 947—Phelps v. 
Montgomery Ward & Co., 107 S.W. 
2d 939, 231 Mo.App. 695—Hurst 
V. Montgomery Ward & Co., App., 
107 S.W.2d 183—City of Festus ex 
rel. and to Use of Stolzer v. Kaus- 
ler, App., 106 S.W.2d 646—^Bvans 
V. Sears Roebuck & Co., App., 104 
S.W.2d 1036—Edwards v. Bell, 
App., 103 S.W.2d 815—Higgins v. 
Terminal R. Ass'n of St. Louis, 97 
S.W.2d 892, 231 Mo.App. 837—Mc¬ 
Farland y. Sears, Roebuck & Co., 
App., 91 S.W.2d 615—Hickman v. 
St. Louis Dairy Co., 90 S.W.2d 
177, 232 Mo.App. 117—Irby v. St. 
Louis Public Service Co., App., 
82 S.W.2d 118—Nagel v. Metropol¬ 
itan Life Ins. Co., App., 80 S.W. 
2d 709—Gust V. Montgomery Ward 
& Co., 80 S.W.2d 286, 289 Mo.App. 


371—Cunningham v. Kansas City 
Public Service Co., 77 S.W.2d 161, 
229 Mo.App. 174—^Howard v. S. 
C. Sacks, Inc., App., 76 S.W.2d 460 
—Gamblin v. Wells* Estate, App., 
76 S.W.2d 862—Mackinnon v. Web¬ 
er, 76 S.W.2d 638. 230 Mo.App. 786 
—Grubb V. Curry, App., 72 S.W.2d 
863—Snyder v. St. Louis South¬ 
western Ry. Co., 7*2 S.W.2d 604, 
228 Mo.App. 626—Pfeiffer v. Inde¬ 
pendent Plumbing & Heating Sup¬ 
ply Co., App., 72 S.W.2d 188—Far¬ 
rell V. Kroger Grocer & Baking Co., 
App., 71 S.W.2d 1076—Millhouser 
V. Kansas City Public Service Co., 
App., 71 S.W.2d 160—Long v. 
Freeman, 69 S.W.2d 978, 228 Mo. 
App. 1002—^Lotz V. St. Louis Pub¬ 
lic Service Co.. App., 61 S.W.'2d 268 
—Green v. Western Union Tele¬ 
graph Co., App., 68 S.W.2d 772— 
Hurley v. Missouri Pac. Transp. 
Co., App., 56 S.W.2d 620, certio¬ 
rari quashed State ex rel. and to 
Use of Hurley v. Becker, 66 S.W. 
2d 624, 334 Mo. 687—Cooper v. 
Wlnnwood Amusement Co., 56 S.W. 
2d 787, 227 Mo.App. 608—Favorite 
V. Bethel, 66 S.W.2d 702, 2*27 Mo. 
App. 645. 

N.M.—^PAnkey v. Hot Springs Nat. 
Bank, 119 P.2d 636, 46 N.M. 10— 
In re Garcia's Estate, 107 P.2d 
866 , 45 N.M. 8—Mansfield v. Re¬ 
serve OU Co., 29 P.2d 491, 88 N.M. 
187. 

N.C.—Crouse v. Vernon, 69 S.E.2d 
18-5, 232 N.C. 24. 

Okl.—Cooke v. Townley, 265 P.!2d 
1108—Cox V. Keating Drilling Co., 
264 P.2d 332—^Tulsa Fruit Co. v. 
Lucas, 264 P.2d 783, 208 Okl. 166— 

. Shamhlln v. Shamblin, 241 P.2d 
941, 206 Okl. 183—Oklahoma Ry. 
Co. V. Wilson, 227 P.2d 392, 204 
Okl. 90—^Popplewell v. Jones, 211 
P.2d 288, 202 Okl. 185—Wlruth v. 
Hill crest Memorial Hospital, 207 
P.2d 782, 201 Okl. 607—Fleming 
V. Hodgson, 185 P.2d 181, 199 Okl. 
261—Hyde Const. Co. v. Steven¬ 
son, 72 P.2d 364, 181 Okl. 8—Singer 
•Sewing Mach. Co. v. Riley, 61 P.2d 
286, 177 Okl. 658—Higgins v. Phoe¬ 
nix Ins. Co., 62 P.2d 735, 175 Okl. 
894—^Brown v. Wrightsman, 61 P.2d 
761, 176 Okl. 189—Davis v. Wal¬ 
lace, 37 P.2d 602, 162 Okl. 497— 
Johnston v. Dill, 19 P.2d 364, 162 
Okl. 126. 

Or.—^Purdin v. Richardson, 84 P.2d 
926, 148 Or. 68. 

Tex.—Adair v. Houston Nat. Bank, 
01v.App., 203 S.W.2d 782, revers¬ 
ed on other grounds 207 S.W. 2d 
874, 146 Tex. 387—^Brwin v. Dunn, 
Civ.App., 201 S.W.2d 240, error re¬ 
fused no reversible error. 
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Va.—^Metropolitan Life Ins. Co. v. 

Myers, 172 S.E. 279, 161 Va. 822. 

64 C.J. p 380 note 61. 

Evideiiee and presnmp’tions 

On demurrer to evidence, evidence 
tending to establish plaintifTs the¬ 
ory of case, together with all legal 
presumptions fairly deduclble there¬ 
from, must be taken as true.—Com¬ 
mercial Credit Co. v. L. A. Benson 
Co., 184 A. 236, 170 Md. 270. 

Oosflioting evidence 
On a demurrer to the evidence, 
where evidence is conflicting and 
that of demurrant does not clearly 
preponderate, demurree's evidence 
must be considered as true.—^Niland 
V. Monongahela West Penn Public 
Service Co., 24 S.B.2d 88, 126 W.Va. 
281. 

33. Mo.—^Lappin v. Prebe, 131 S.W. 
2d 511, 845 Mo. 68—Nolan v. Joplin 
Transfer & Storage Co., 203 S.W.2d 
740. 239 Mo.App. 915—Daugherty 

V. Spuck Iron & Foundry Co., App., 
176 S.W.2d 46—Bauer v. Wood, 164 
S.W.2d 356, 236 Mo.App. 266—Zim¬ 
merman V. Salter, App., 141 S.W.2d 
137—^Pate v. Big Bend Quarry Co., 
App., 138 S.W.2d 709—Benoist v. 
Driveaway Co. of Mo., App., 122'S. 

W. 2d 86—^Bvans v. Sears Roebuck 
& Co., App., 104 S.W.2d 108-6— 
Jones V. Chicago, B. & Q. R. Co., 
App., 100 S.W.2d 617, reversed on 
other grounds 126 S.W.'2d 5, 843 Mo. 
1104—^McFarland v. Sears, Roebuck 
& Co., APP», 91 S.W.2d 616—Hick¬ 
man V. St. Louis Dairy Co., 90 S.W. 
2d 177, 232 Mo.App. 117—Gamblin 

V. Wells* Estate, App., 76 S.W.2d 
862—Grubb v. Curry, App., 72 S. 

W. 2d 863—^Farrell v. Kroger Gro¬ 
cer & Baking Co., App., 71 ■S.W. 
2d 1076—Green v. Western Union 
Telegraph Co., App., 68 S.W.2d 772. 

Okl.—Williamson v. Wlnnlngham, 186 
P.^d 644, 199 Okl. 898. 

xnhereiLt infirmity 

In determining sufficiency of evi¬ 
dence, on demurrer to evidence, court 
may properly reject evidence which 
is contrary to physical facts or to 
known physical laws, or which is re¬ 
sult of evident mistake or ignorance, 
or when evidence itself, or other es¬ 
tablished facts, discloses its inher¬ 
ent infirmity, and, In so doing, court 
does not “weigh** the evidence in Ju¬ 
dicial sense of such term.—Walter v. 
Alt, 152 S.W.2d 136, 848 Mo. 68. 

34. Mo.—^Lappln v. Prebe, 131 S.W. 
2d 611, 846 Mo. 68. 

35. Md.—Chesapeake & Potomac Tel. 
Co. of Baltimore City v. Noblette, 
199 A. SZi 176 Md. .8L 
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that of demurree,^® that is, all conflicts in the evi- dieting testimony must be accepted as true.^® De- 
dence are to be resolved in favor of the party re- murrant waives all of his own evidence conflicting 
sisting the demurrer, 37 and his version of the con- with that of demurree,*® or which has been im- 


36 . Cal.—^Lehmann v. Mitchell. 241 
P.2d 673, 109 Cal.App.2d 719. 

HI —Kregrer v. Georgre W. Diener 
Ute. Co., 63 ]Sr.B.2d 26, 321 IlLApp. 
302—^Periolet v. City Nat. Bank & 
Trust Co. of Chicagro, 63 N.E.2d 22, 
321 Ill.App. 303. 

Kan.—^Perry v. City of Wichita, 256 
P.2d 667, 174 Kan. 264—Tugrgrle v. 
Gathers, 264 P.2d 807, 174 Kan. 122 
—Cain v. Steely, 262 P.2d 909, 173 
Kan. 866—^Haxmon v. Atchison, T. 
& S. F. Ry. Co., 233 P.2d 489, 171 
TTnn, 403—Adams v. Dennis, 229 P. 
2d 740, 171 Kan. 32—Sanams v. 
Regier, 207 P.2d 414, 167 Kan. 556— 
Staab V. Staab, 163 P.2d 418, 160 
Kan. 417—Lattner v. Federal Union 
Ins. Co., 163 P.2d 389, 160 Kan. 472 
—State ex rel. State Labor Com'r 

V. Garlinffhouse, 138 P.2d 421, 167 
Kan. 91—Parker v. City of Wichi¬ 
ta, 92 P.2d 86, 150 Kan. 249—Hur- 
la V. Capper Publications, 87 P.2d 
552, 149 Kan. 369—Webb v. City 
of Oswego, 86 P.2d 653, 149 Kan. 
156—Clark v. Southwestern Grey¬ 
hound Lines, 79 P.2d 906, 148 
Kan. 165—Robinson v. Short, 79 
P.2d 903, 148 Kan. 134—In re Pe¬ 
terson’s Estate, 78 P.2d 20, 147 
Kan. 607. 

Mo.—^McKay v. Delico Meat Prod¬ 
ucts Co., 174 S.W.2d 149, 351 Mo. 
876—Laughlin v. Boatmen’s Nat. 
Bank of St. Louis, 163 S.W.2d Tdl— 
Hollister v. A. S. Aloe Co., 156 S. 

W. 2d 606, 348 Mo. 1066—Sowers y. 
Howard, 139 S.W.2d 897, 346 Mo. 
10—^Lappin v. Prebe, 131 S.W,2d 
511, 345 Mo. 68—^Mosely v. Sum, 
130 S.W.2d 465, 344 Mo. 969—Ste- 
ger V. Meehan, App., 63 S.W.2d 
109—Gilliland v. Bondurant, 59 S. 
W.2d 679, 332 Mo. 881—Neely v. 
Freeze, 225 S.W.2d 144, 240 Mo. 
App. 1001—^Nolan v. Joplin Trans¬ 
fer & Storage Co., 203 S.W.2d 740, 
239 Mo. App. 915—Jackson v. 
Thompson, App., 188 S.W.’2d 853 
—Gaffron v. Prudential Life Ins. 
Co., 187 S.W.2d 41, 238 Mo.App. 749 
—^Di Franco v. Steinbaum, App., 
177 S.W.2d 697—^Daugherty v. 
Spuck Iron ds Foundry Co., App., 
176 S.W.2d 45—State ex pel. Pat¬ 
terson V. Collins, App., 172 S.W.2d 
284—EEall v. Thompson, App., 170 
S.W.2d 934—Crawford v. Metro¬ 
politan Life Ins. Co., App., 167 S. 
W.2d 916—Winegar v. Chicago, B. 
& Q. R. Co., App., 163 S.W,2d 367 
—Foster V. Kum, 163 S.W.2d 133, 
236 Mo.App. 1149—J^chlin v. Kiel, 
App., 160 S.W.2d 463—O’Reilly v. 
O’Reilly, App., 157 S.W.2d 220— 
Bixler V. Special Road Dist No. 
1, Newton County, 166 S.W.2d 960, 
236 Mo.App. 336—Bauer v. Wood, 
164 S.W.2d 3?^6. .236 Mo.App. 266 

38 C. J.S.~-34 


—Carter v. Casey, App., 153 S.W. 
2d 744—^Ingram v. Great Lakes 
Pipe Line Co.. App., 163 S.W.2d 
647—^Moone v. Kroger Grocery & 
Baking Co., App., 148 S.W.2d 628 
—^Madison v. Taxi Owners Ass’n, 
App., 148 S.W.2d 106—Cates v. Ev¬ 
ans, App., 142 S.W.2d 664—Zim¬ 
merman V. Salter, App., 141 S.W.2d 
187—^Nevlns v. Solomon, 139 S.W. 
2d 1109, 235 Mo.App. 967, certio¬ 
rari quashed State ex rel. Nevins 
V. Hughes, 149 S.W.2d 836, 347 
Mo. 968—^Pate v. Big Bend Quarry 
Co., App., 138 S.W.2d 709—Reed v. 
Swift & Co., App., 117 S.W.2d 636 
—Wheeler v. Breeding, App., 109 
S.W.2d 1237—Gk-ab v. Davis Const. 
Co., 109 S.W.2d 882, 233 Mo.App. 
819—Gannaway v. Pitcairn, App., 
109 S.W.2d 78—Kenney v. Henson, 
App., 107 S.W.2d 947—Phelps v. 
Montgomery Ward & Co., 107 S.W. 
2d 939, 231 Mo.App. 696—^Evans 

V. Sears, Roebuck & Co., App., 104 
S.W.2d 1036—Edwards v. Bell, 
App., 103 S.W.2d 316—J. W. Tip- 
ton Cotton Co. V. Clajrton, 99 S. 

W. 2d 649, 231 Mo.App. 247—Hig¬ 
gins V. Terminal R. Ass’n of St. 
Louis, 97 S.W.2d 89-2, 231 Mo.App. 
837—Albert v. Metropolitan Life 
Ins. Co., App., 95 S.W.2d 848— 
McFarland v. Sears, Roebuck & Co., 
App., 91 S.W.2d 615—^Hickman v. 
St, Louis Dairy Co., 90 S.W.2d 
177, 232 Mo.App. 117—Smith v. 
Sears, Roebuck & Co., App., 84 S. 
W.2d 414—Gamblin v. Wells’ Es¬ 
tate, App., 75 S.W.2d 862—Grubb v. 
Curry, App., 72 S.W.2d 863—Pfeif¬ 
fer V. Independent Plumbing & 
Heating Supply Co., App., 72 S.W. 
2d 188—^Farrell v. Elroger Grocer 
& Baking Co., App., 71 S.W.2d 
1076—Green v. Western Union Tel¬ 
egraph Co„ App., 68 S.W. 2d 772. 

N.M.—^Pankey v. Hot Springs Nat. 
Bank, 119 P.2d 636, 46 N.M. 10— 
Mansfield v. Reserve Oil Co., 29 
P.2d 491, 38 N.M. 187. 

N.C.—Davidson v. Western Union 
Telegraph Co., 178 S.E. 603. 207 
N.C. 790. 

Okl.—Cooke v. Townley, 265 P.2d 1108 
—Cox V. Keating Drilling Co., 264 
P.2d 332—Jackson v. Gifford, 264 
P.2d 811—Billy V. Texas, O. & B. 
R. Co., 268 P.2d 187—Hansen v. 
Cunningham, 263 P.2d 906—Okla¬ 
homa Ry. Co. V. Benson, 257 P.2d 
1084, 208 Okl. 688—^Berbohn v. 
Pinkerton, 256 P.2d 260, 208 Okl. 
242—^Tulsa Fruit Co. v. Lucas, 264 
P.2d 788, 208 Okl. 166—Lambert 
V. Rainbolt, 260 P.2d 459, 207 Okl. 
461—Shamblin v. Shamblin, 241 P. 
2d .941, 206 Okl. 183—Oklahoma 
By. Co. V. WUson, 227 P.2d 392, 
204 Okl. 90—Kizziar v. Pierce, 226 
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P.2d 941, 204 Okl. 51—Carpenter 
V. Snipes, 223 P.2d 761, 203 Okl. 534 
—Warden v. Richardson, 223 P. 
2d 338, 203 Okl. 474—Gantz v. Mat¬ 
thews. 219 P.2d 631, 203 Okl. 225 
—^Fleming v. Hodgson, 186 P.2d 
181, 199 Okl. 261—Murduck v. City 
of Blackwell, 176 P.2d 1002, 198 
Okl. 171—^Duck V. Selected Invest¬ 
ments Corp., 167 P.2d 54, 196 Okl. 
647—Carter v. Pinkerton, 146 P. 
2d 842, 194 Okl. 34—Davis v. Cur¬ 
ry, 183 P.2d 186, 192 Okl. 32— 
Looney v. Bruin Oil Corp., 122 P. 
2d 1007, 190 Okl. 266—Buellesfeld 
V. Jones, 105 P.2d 242, 187 Okl. 
696—^Provident Life & Accident 
Ins. Co. of Chattanooga, Tenn., v. 
Henson, 101 P.2d 838, 187 Okl. 160 
—^Moore v. Dobyns, 97 P.2d 79, 186 
Okl. 273—^Hassell v. Hassell, 90 P. 
2d 885, 186 Okl. 154—Hyde Const. 
Co. V. Stevenson, 72 P.2d 354, 181 
Okl. 8—O. K. Storage & Transfer 
Co. V. Hagen, 67 P.2d 796, 179 Okl. 
608—^Howerton v. Callaway, Carey 
& Poster, 62 P.2d 845, 176 Okl. 811 
—Starmer v. Mid-West Chevrolet 
Corp., 51 P.2d 786, 175 Okl. 160 
—Mosely v. Smith, 49 P.2d 776, 
173 Okl. 503—Herrian v. Union 
Equity Co-op. Exchsmge, 46 P.2d 
161, 172 Okl. 398—Holmes v. Car¬ 
ey, Lombard, Young & Co., 36 P.2d 
8, 169 Okl. 97—Wallace v. First 
Nat. Bank, 81 P.2d 186, 167 Okl. 
663. 

Tex.—^Adair v. Houston Nat. Bank, 
Civ.App., 208 S.W.2d 782, revers¬ 
ed on other grounds 207 S.W.2d 374, 
146 Tex. 387. 

64 C.J. p 381 note 62. 

Poonmentary evUleiioa, relied on by 
defendant in answer, even though It 
is identified and offered in evidence 
while plaintiff is on witness stand 
and tends to establish defense plead¬ 
ed, is considered as withdrawn in 
testing sufficiency of plaintiff’s evi¬ 
dence to withstand defendant’s de¬ 
murrer thereto.—^Duck v. Selected In¬ 
vestments Corp., 167 P.2d 54, 196 
Okl. 547. 

37. Md.—^Heffner v. Admiral Taxi 
Service, 77 A.2d 127. 196 Md. 465 
—Eisenhower v. Baltimore Transit 
Co., 69 A.2d 313, 190 Md. 6'28— 
Beck V. Baltimore Transit Co., 68 
A.2d 909, 190 Md. 506—Baltimore 
Transit Co. v. Worth, 52 A. 2d 249, 
188 Md. 119, -5 A.L,R.2d 740. 

Mo.—Weaver v. Mobile & O. R. Co., 
120 S.W.2d 1105, 343 Mo. 223. 

38. Mo.—^Francis v. Missouri Pae. 
Transp. Co., App., 85 S.W.2d 916. 

39. Va.—Green v. Southwestern Vol¬ 
untary Ass’n, 29 S.B.2d 694* 179 
Va. 77J9—Metropolitan Life Ins. 
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peached,^^ and all inferences from his own evidence, 
although not in conflict with his adversary’s, which 
do not necessarily result therefrom.^1 It has been 
held, however, that the rule that evidence favorable 
to demurrant is considered withdrawn applies only 
with respect to evidence which is conflicting with 
that of demurree,^^ so that documentary evidence 
not contradictory of the evidence of demurrant, and 
establishing a fact, will not be excluded*^^ 


§ 234. -Admissions and Inferences 

The evidence of the party against whom a demurrer 
to the evidence is directed should be given full credence 
and should be considered in the light most favorable to 
him. The demurrer admits the truth of all the evidence 
introduced and of all facts which It tends to establish, 
and the demurree is entitled to the benefit of all reason¬ 
able Inferences from the evidence. 

Generally, on demurrer to the evidence, the evi¬ 
dence of the party against whom the demurrer is 
directed should be given full credence^ ^ and 
weight.45 xhe evidence is considered in the light 
most favorable to the party resisting the demurrer, 


Co. V. Myers, 172 S.B. 270, 161 Va. 
822. 

64 C.J. p 381 note 68. 

40. Va.—^Metropolitan Life Ins. Co. 
V. Myers, supra. 

64 C.J. p 381 note 64. 

41. Va.—^Metropolitan Life Ins. Co. 
V. Myers, supra. 

64 C.J. p 381 note 65. 

42. Okl.—^R. J. Bearingrs Corp. v. 
Warr. 134 P.2d 365. 192 Okl. 138— 
Halbach v. Parkhill Truck Co., 87 
P.2d 971, 169 Okl. 475. 

64 G.J. p 381 note 62 [b]. 

Snxxotuidiiig' conditions and-facts * 
Trial court, in ruling on defend¬ 
ant's demurrer to plaintiff's evidence, 
is not required to accept as true de¬ 
fendant's testimony as to speed of 
his automobile, if contradicted by 
surrounding conditions* and facts 
tending to prove greater speed.—^Bear 

V. Bevore, Mo.App., 177 S.W.2d 674 
—^Bear v. Devore, Mo.App., 176 S. 

W. 2d 862. 

43. Mo.—Crawford v. Metropolitan 
Life Ins. Co., App., 167 S.W.2d 
015. 

44. Cal.—^Lehmann v. Mitchell, 241 
P.2d 573, 109 Cal.App.2d 719. 

Kan.—^Davidson v. Whitlow, 255 P. 
2d 654, 174 Kan. 259—Modlin v. 
Consumers Co-op. Ass'n, 241 P.2d 
692, 172 BAn. 428—^In re Dieter's 
Estate, 239 P.2d 954, 172 Kan. 359 
—Goodloe V. Jo-Mar Dairies Co., 
185 P.2d 158, 163 Kan. 611—Staab 
V. Staab, 163 P.2d 418, 160 Kan. 
417—^Lattner v. Federal Union Ins. 
Co., 163 P.2d 389, 160 Kan. 472— 
Columbia Cas. Co. v. Sodini, 156 
P.2d 524, 159 Kan. 478—Jackson 

V. Derby Oil Co., 139 P.2d 146, 
157 Kan. 68—Stembock v. Consoli¬ 
dated Gas Utilities Corp., 98 P.2d 
162, 161 Kan. 81—^Pierce v. Edger- 
ton, 98 P.2d 129, 151 Kan. 107— 
Hill V. Southern Kansas Stage 
Lines Co., 53 P.2d 923, 143 Kan. 
44. 

Mo.—^Lloyd V. Alton R. Co., 169 S. 

W. 2d 267, 848 Mo. 1222—Schrelber 
V. Central Mut. Ins. Ass'n, App., 
108 S.W.2d 1052. 

W.Va,—^Davis v. Combined Ins. Co. 
of America, 70 S.E.2d 814. 


Wyo.— Corpus JUris quoted in. Haw¬ 
key V. Williams, 261 P.2d 48, 55. 

64 C.J. p 382 note 67. 

45. Mo.—^Long v. Freeman, 69 S. 
W.2d 973, 228 Mo.App. 1002. 

46. Ill.—Blair v. Blair, 93 N.E.2d 

95. 341 Ill.App. 98—Kreger v. 

George W. Diener Mfg. Co., 58 
N.E.2d 26, 321 Ill.App. 302—Perio- 
let V. City Nat. Bank & Trust Co. 
of Chicago, 53 N.E.2d 22, 321 Dl. 
App. 303—Illinois Tuberculosis 
Ass'n V. Springfield Marine Bank, 
282 IlLApp. 14. 

Kan.—^Henks v. Panning, 264 P.2d 
483, 175 Kan. 424—McWilliams v. 
Barnes, 242 P.2d 1063, 172 Kan. 
701—^Harrington v. Propulsion En¬ 
gine Corp., 241 P.2d 738, 172 Kan. 
674—Krey v. Schmidt, 240 P.2d 
153, 172 ICan. 819—^Palmer v. Land 
& Power Co., 239 P.2d 960, 172 
Kan. 231—^In re Dieter's Estate, 
239 P.2d 954, 172 Kan. 869—In re 
Towne’s Estate, 239 P.2d 824, 172 
Kan. •246—Smith v. Salts, 224 P. 
2d 1025, 170 Kan. 313—Radio Sta¬ 
tion KFH Co. V. Musicians Ass'n 
Local No. 297, American Federation 
of Musicians, 220 P.2d 199, 169 
Kan. 596—Hubbard v. Allen, 21'5 P. 
2d 647, 168 Kan. 696—^Misner v. 
Hawthorne, 212 P.2d 336, 168 Kan. 
279—Nigh V. Wondra, 208 P.2d 239, 
167 Kan. 701—Lawrence v. Kansas 
Power & Light Co.. 204 P.2d 752. 

167 Kan. 46—Appleby v. Board of 
Com'rs of Johnson County, 208 P. 
2d 224, 166 Kan. 494—Goodloe v. 
Jo-Mar Dairies Co., 185 P.2d 158, 

168 Kan. 611—^Frogge v. Kansas 
City Public Service Co., 176 P. 
2d 112, 162 Kan. 209—^Freeto v. 
State Highway Commission, 166 P. 
2d 728, 161 Kan. 7—Staab v. Staab, 
168 P.2d 418, 160 Kan. 417—Lattner 
V. Federal Union Ins. Co., 168 P.2d 
889, 160 Kan. 472—Columbia Cas. 
Co. V. Sodini, 156 P.2d 524, 169 
Kan. 478—^Lechleitner v. Cum¬ 
mings, 152 F.2d 843, 159 Kan. 171 
—Smith V. Bassett, 152 P.2d 794, 
159 Kan. 128—Jackson v. Derby Oil 
Co., 189 P.2d 146, 157 Kan. 58— 
Cox V. McBroom, 122 P.2d 185, 155 
Kan. 2—Stembock v. Consolidated 
Gas Utilities Corp., 98 P.2d 162, 161 
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Kan. 81—^Pierce v. Edgerton, 98 P. 
2d 129, 151 Kan. 107—Morrison v. 
Bandt, 86 P.2d 480, 149 Kan. 200— 
Walker v. S. H. Kress & Co., 76 
P.2d 820, 147 Kan. 48—^Buchhein 
V. Atchison, T. & S. F. By. Co., 76 
P.2d 280, 147 Kan. 192—Hayes v. 
Reid, 64 P.2d 19. 146 Kan. 61—Hill 
V. Southern Kansas Stage Lines 
Co., 58 P.2d 923, 143 Kan. 44. 

Md.—Gosnell v. Baltimore & O. R. 
Co., 57 A.2d 322, 189 Md. 677—Rine¬ 
hart v. Risling, 26 A.2d 411, 180 
Md. 668. 

Mo.—Sibert v. Boger, 260 S.W.2d 
—^Hopkins v. Kum, 171 S.W.2d 626, 
361 Mo. 41, 149 A.L.R. 762—^Barrett 

V. St. Louis Southwestern Ry. Co., 
143 S.W.2d 60—Cento v. Security 
Bldg. Co., 99 S.W.2d 1—Peter¬ 
son V. Kansas City Life Ins. Co., 
98 SwW.2d 770, 889 Mo. 700, 108 A. 
L.R. 583—^Tate v. Missouri-Kansas- 
Texas Ry. Co., 98 S.W.2d 878— 
Mayfield v. EAnsas City Southern 
Ry. Co., 86 S.W.2d 116, 887 Mo. 
79—Kramer v. Grand Nat. Bank 
of St. Louis, 81 S.W.2d 961, 386 
Mo. 1022—Stith V. J. J. Newberry 
Co., 79 S.W.2d 447, 826 Mo. 467 
—^August Viermann Bricklaying 
Co. V. St. Louis Contracting Co., 
73 S.W.2d 734, 335 Mo. 534—Good¬ 
win V. Missouri Pac. R. Co., 72 S. 

W. 2d 988, 335 Mo. 398—Hencke 

V. St. Louis & H. R. Co., 72 S.W. 
2d 798, 885 Mo. 893—Allen v. Ter¬ 
minal R. R. Ass'n of St. Louis, 68 
S.W.2d 709—^Toung v. Wheelock, 
64 S.W.2d 950, 388 Mo. 992, certio¬ 
rari denied Wheelock v. Yoirng, 54 
S.Ct. 527. 291 U.S. 676, 78 L.Ed. 
106-4—Finke v. Boyer, 66 S.W.2d 
872. 331 Mo. 1*242—Sullivan v. Un¬ 
ion Electric Light & Power Co., 56 
S.W.2d 97, 331 Mo. 106'6—Arm¬ 
strong V. Mobile Sc O. R. Co., 55 
S.W.2d 460, 331 Mo. 1224, cerUorari 
denied Mobile Sc O. R. Co. v. Arm¬ 
strong, 53 S.Ct. 689, 289 U.S. 743, 
77 L.Ed. 1490—^Tenkhofl v. New 
York Life Ins. Co., App., 191 S. 

W. 2d 1006—^Ramel v. Kansas City 
Public Service Co., App., 187 S.W. 
2d 492—Sorenson v. Emery, Bird, 
Thayer Dry Goods Co., 187 S.W.2d 
480, 238 Mo.App. 1241—Gaffron v. 
Prudential Life Ins. Co., 187 S.W. 
'2d 41, 238 Mo.App. 749—Adams v. 
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and most strongly against demurrant.^^ jt has been 
held, however, that where the testimony contains 
clear positive proof against plaintiffs right to re¬ 
cover, such testimony must not be ignored in con¬ 
sidering a demurrer to plaintiffs evidence,^^ and 
the liberal doctrine prevailing with respect to the 
sufficiency of evidence on demurrer is not to be ex¬ 


tended to the point where it requires an obviously 
erroneous construction of the testimony of any wit¬ 
ness.^® 

Ordinarily a demurrer to evidence admits the 
truth of all the evidence introduced and of all 
facts which it tends to establish,®® and the credibility 


Thompson, App., 178 S.W.2d 779 
—^Reed V. Coleman, App., 167 S.W. 
2d 12'5—^Reddick v. City of Salem, 
App., 166 S.W.2d 666—^Foster v. 
Kurn, 168 S.W.2d 133, 236 Mo.App. 
1149—Wood V. Metropolitan Life 
Ins. Co., App., 161 S.W.2d 737— 
Sparks v. Kansas City, 160 S.W. 
2d 819, 236 Ma.App. 710—Barger 
V. White, App., 166 S.W.2d 776— 
Daniels v. Luechtefeld, App., 166 
S.W. 2d 307—^Ingram v. Great Lakes 
Pipe Line Co., App., 163 S.W.2d 
647—Saunders v. Prue, 161 S.W.2d 
478, 236 Mo.App. 124*6—^Moone v. 
Kroger Grocery & Baking Co., 
App., 148 S.W.2d 628—^Julius Hal¬ 
ler Realty Co. v. Jefferson-Gra- 
vois Bank, App., 144 S.W.2d 174— 
Swain V. Anders, 140 S.W.2d 730, 
235 Mo.App. 126—Nevins v. Solo¬ 
mon, 139 S.W.2d 1109, 236 Mo.App. 
967, certiorari quashed State ex 
rel. Nevins v. Hughes, 149 S.W.2d 
836, 347 Mo. 968—^Newkirk v. City 
of Tipton, 136 S.W.2d 147, '284 
Mo.App. 920—^Thompson v. Wil¬ 
son, App., 119 S.W,2d 848—^Bennett 
V. Royal Union Mut. Life Ins. Co.. 
112 S.W.2d 134, 232 Mo.App. 1027 
—^Parton v. Phillips Petroleum Co., 
107 S.W.2d 167, 231 Mo.App. 685— 
Arnold V. Brotherhood of Locomo¬ 
tive Firemen and Enginemen, 101 
S.W.2d 729, 231 Mo.App. 608—Al¬ 
bert V. Metropolitan Life Ins. Co., 
App., 96 S.W.2d 343—^Francis v. 
Missouri Paa Transp. Co., App., 86 
S.W.2d 916—Smith v. Sears Roe¬ 
buck & Co., App., 84 S.W.2d 414 
—^Fernandez v. Mutual Life Ins. 
Co. of Baltimore, 78 S.W.2d 526, 
230 Mo.App. 867—^Howard v. S. C. 
Sacks, Inc., App., 76 SwW.2d 460 
—^Wyatt V. Kansas City Terminal 
By. Co., 74 S.W.2d «1, 229 Mo. 
App. 179—Snyder v. St. Louis 
Southwestern Ry. Co., 72 S.W.2d 
504, 228 Mo.App. 626—Pfeiffer v. 
Independent Plumbing & Heating 
Supply Co., App., 72 S.W.2d 138— 
Jones V. Rellender, App., 67 S.W. 
2d 813—^Motor Port v. Freeman, 
App., 62 S.W. 2d 479—^Burke v. 
Laurie, App., 61 S.W.2d 268—^Blaco 
V. EAnscus City, App., 56 S.W.2d 
1062—^Hayward v. People’s Motor- 
bus Co. of -St Louis, App., 1 S.W. 
2d 262. 

N.C.—Maddox v. Brown, 59 S.B.2d 
791, 232 N.C. 244, petition allow¬ 
ed 61 S.E.2d 613, 232 N.C. 642— 
Warner v. Lazarus, 47 S.E.2d 496, 
229 N.C. 27—Garvey v. Atlantic 


Greyhound Corp., 46 S.E.2d 68, 228 
N.C. 166—Crone v. Fisher, 27 S. 
B.2d 642, 223 N.C. 636—^Tustice v. 
Southern Ry. Co., 13 S.E.2d 653, 
219 N.C. 273—Watson v. Atlantic 
Coast Line R. Co., 11 S.B.2d 312, 
218 N.C. 457—^Thompson v. Dr. 
Pepper Bottlers Corp., 8 S.E.2d 
234, 217 N.C. 796—Gurganious v. 
Simpson, 197 S.E. 168, 218 N.C. 
613—Dozier v. Wood, 181 S.B. 886, 
208 N.C. 414. 

Okl.—St. Louls-San Francisco Ry. 
Co. V. Farrell, 263 P.2d 618—^Billy 
V. Texas, O. & E. R. Co., 263 P. 
2d 187—^Hansen v. Cunningham, 268 
P.2d 90«—Byrd v. Marlin, 258 P.2d 
649, 208 Okl. 655—Oklahoma Ry. 
Co. V. Clapp, 258 P.2d 638—^Lambert 
V. Rainbolt. 260 P.2d 459, 207 Okl. 
451—^BCarmon v. Metcalfe, 226 P. 
2d 979, 204 Okl. 79—Pure Transp. 
Co. v. Newman, 165 P.2d 977, 195 
Okl. 173—Adams v. Stanollnd Oil 
& Gas Co., 103 P.2d 626, 187 Okl. 
478—Winter v. Klein, 96 P.2d 83, 

186 Okl. 74—Save Sales Co. of To¬ 
ledo, Ohio, V. Futral, 69 P.2d 349, 
180 Okl. 146. 

Or.—Case v. Northern Pac. Terminal 
Co., 160 P.2d 313, 176 Or. 643. 

Tex.—^Neinast v. Hill, Civ.App., 206 
S.W.2d 625. 

Va.—Millard v. Cohen, 46 S.B.2d 2, 

187 Va. 44. 

Wash.—^Lee & Bastes v. Continental 
Carriers, 265 P.2d 257—^Neel v. 
Henne, 190 P.2d 775, 80 Wash.2d 
24—^Billingsley v. Rovlg-Temple 
Co., 133 P.2d 266, 16 Wash.2d 202. 
W.Va.—Conner v. Jarrett, 200 S.B. 
39, 120 W.Va. 633. 

Wyo.— Cozpxui Juris quoted In Hawk¬ 
ey V. Williams, 261 P.2d 48, 66. 

64 C.J. p 382 note 68. 

Strongest aspect 

On demurrer to evidence, evidence 
is to be viewed in strongest aspect 
it will reasonably bear favorably to 
party demurred against.—^Jackson v. 
Gallegos, 30 P.2d 719, 88 N.M. 211. 

Facts and drousnstanoes 

On demurrer to evidence, plaintiff 
must be given benefit of all facts 
and circumstances tending to sup¬ 
port his theory of case.—Steger v. 
Meehan, Mo., 63 S.W.2d 109—Clason 
V. Lenz, 61 S.W.2d 727, 332 Mo. 1113. 

Admissions and presumptions 

On demurrer to plaintifTs evidence, 
plaintiff wa^s entitled to all admis¬ 
sions and presumptions arising from 
the evidence.—Genet Co. v. National 
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Bank of Tulsa, 133 P.2d 653, 191 
Okl. 481. 

47. U.S.—Galloway v. U. S., Cal„ 
63 S.Ct. 1077, 319 U.S. 372, 87 L. 
Ed. 1468, rehearing denied 63 S.Ct. 
1443, 320 U.S. 214, 87 L.Ed. 1861. 

N.C.—Fox V. Asheville Army Store, 

1 S.R2d 660, 215 N.C. 187. 

Wash.—^Lee & Bastes v. Continental 
Carriers, 265 P.2d 267—^Neel v. 
Henne, 190 P.2d 775, 30 Wash.2d 
24—^Billingsley v. Rovlg-Temple 
Co., 133 P.2d 265, 16 Wash.2d 202 
—Beck V. Dye, 92 P.2d 1118, 200 
Wash. 1, 127 A.L.R. 1022. 

Wyo.—Corpus Juris quoted in Hawk^ 
ey V. Williams, 261 P.2d 48, 66. 

64 C.J. p 382 note 69. 

48. Mo.—^Wyatt v. Kansas City Ter-^ 
minal Ry. Co., 74 S.W.2d 61, 229 
Mo. App. 179. 

49. Kan.—^In re Hayden’s Estate, 
264 P.2d 813, 174 Kan. 140. 

Sa U.S.—Galloway v. U. S., Cal., 
63 S.Ct. 1077. 319 U.S. 372, 87 L. 
Ed. 1468, affirming 130 F.2d 467, 
rehearing denied 63 S.Ct. 1443, 320 

U. S. 214, 87 L.Bd. 1861—Dutton v. 
Alligator Co., D.C.Mo., 25 F.Supp, 
736, affirmed, C.C.A., Alligator Co, 

V. Dutton, 109 P.2d 900. 

Ala.—Southeastern Greyhound Lines 
V. Berrie, 13 So.2d 696, 31 Ala.App, 
178. 

Cal.—Lehmann v. Mitchell, 241 P.2d 
673, 109 Cal.App.2d 719. 

Kan.—^Barnes v. Danner, 216 P.2d 
804, 169 Kan. 32—Kniffen v. Her-- 
cules Powder Co., 188 P.2d 980, 164 
Kan. 196—Carver v. Farmers &. 
Bankers Broadcasting Corp., 179 
P.2d 195, 162 Kan. 663—Irwin v,. 
Irwin, 174 P.2d 1021. 

Md.—^E. F. Enoch Co. v. Johnson, 37 
A.2d 901, 183 Md. 326—^Automo-. 
bile Banking Corp. v. Willlson, 28 
A.2d 864, 181 Md. 118—Great At-- 
lantic & Pacific Tea Co. v. Noppen- 
berger, 189 A. 434, 171 Md. 378—- 
Commercial Credit Co. v. L. A. 
Benson Co., 184 A. 236, 170 Md. 
270. 

Mo.—^Norwood v. Norwood, 183 S.W. 
2d 118, 863 Mo. 548—Sparks v. 
Auslander, 182 S.W.2d 167, 363 Mo. 
177—O’Shea v. Pattison-McGrath^ 
Dental Supplies, 180 S.W.2d 19, 362 
Mo. 865—^McKay v. Delico Meat. 
Products Co., 174 S.W.2d 149, 361 
Mo. 876—Goslln v. Kum, 173 S.W. 
2d 79, 361 Mo. 896—Hopkins v, 
Kum, 171 S.W.2d 626, 361 Mo. 41, 
149 A.L.R. 762—^Darby v. Henwood, 
146 S.W.2d 376, 346 Mo. 1204-^ 



88 C.J.S. 


§ 234 TRIAL 

of demurree’s witnesses is admitted.®! Moreover, as true, and give the demurree the benefit of, such 
the demurree is entitled to the benefit of all rea- inferences as men of average intelligence and fair- 
sonable presumptions,®2 and the court must assume ness might legitimately deduce from the evidence,®® 


Liuettecke v. City of St. Louis. 140 
S.W,2d 45. 346 Mo. 168—Lappin 
V. Prebe, 131 S.W.2d 611. 345 Mo. 
68—Cento v. Security Bldg. Co., 
99 S.W.2d 1—Hardin v. Illinois 
Cent. R. Co.. 70 S.W.2d 1075, 334 
Mo. 1169. certiorari denied Illinois 
Cent. R. Co. v. Hardin, 66 S.Ct 86, 
293 U.S. 674. 79 L.Bd. 672—Toung 
V. Wheelock. 64 S.W.2d 950, 333 
Mo. 992, certiorari denied Wheelock 
V. Young, 64 S.Ct. 627, 291 U.S. 
676, 78 L.Bd. 1064—^Robertson v. 
Wall, App., 195 S.W.2d 894—Badg- 
ett V. Hartford Fire Ins. Co., 188 
S.W.2d 761, 238 Mo.App. 797-^ar- 
rett V. St. Francois County Fi¬ 
nance Co., App., 186 S.W.2d 856— 
Hall V. Thompson, App., 170 S.W. 
2d 934—Sparks v. Kansas City, 
160 S.W.2d 819, 236 Mo.App. 710— 
O'Reilly V. O’Reilly, App., 167 S.W. 
2d 220—^Bixler v. Special Road 
Dist No. 1, Newton County, 166 
S.W.2d 950, 236 Mo.App. 336— 

Hurst V. Montgomery Ward & Co., 
App., 145 S.W.2d 992—Swain v. 
Anders, 140 S.W.2d 730, 236 Mo. 
App. 126—Ozark Acceptance Corp. 
V. Yellow Truck & Coach Mfg. Co., 
App., 137 S.W,2d 966—Gust v. 
Montgomery Ward & Co., 136 S.W. 
2d 94, 234 Mo.App. 611—Caldwell 

V. Bamsdall Refining Corp., App., 
135 S.W.2d 1105—Spigener v. Great 
Western Ins. Co., 107 S.W.2d 847, 
232 Mo.App. 659—Hurst v. Mont¬ 
gomery Ward & Co., App., 107 S. 

W. 2d 183—City of Festus ex rel. 
and to Use of Stolzer v. Kausler, 
App., 105 S.W.2d 646—^Evans v. 
Sears, Roebuck & Co., App,, 104 S. 
W.2d 1035—^Hickman v. St. Louis 
Dairy Co., 90 S.W.2d 177, 232 Mo. 
App. 117—^Fernandez v. Mutual 
Life Ins. Co. of Baltimore, 78 S.W. 
2d 526, 230 Mo.App. 857. 

N.M.—^Merchants Bank v. Dunn, 70 
P.2d 760, 41 N.M. 432—Jackson v. 
Gallegos, 30 P.2d 719, 38 N.M. 211. 
OkL—Jackson v. Gifford, 264 P,2d 
311-Billy V. Texas, O. & B. R. 
Co., 263 P.2d 187—Byrd v. Marlin, 
268 P.2d 649, 208 Okl. 655—Ber- 
hohn V. Pinkerton, 256 P.2d 260, 
208 Okl. 242—City Bus Co. v. Col¬ 
lins, 249 P.2d 701, 207 Okl. 364— 
Mid-Continent Petroleum Corp. v. 
Rhodes, 240 P.2d 95, 205 Okl. 651 
—^Randall v. Paine-Nichols Ab¬ 
stract Co., 238 P.2d 319, 205 OkL 
430, 28 A.L.R2d 887—Boles v. 

Johnson, 237 P.2d 620, 206 Okl. 
366— Kizziar v. Pierce, 226 P.2d 
941, 204 Okl. 61—Carpenter v. 

Snipes, 223 P.2d 761, 203 Okl. 534 
—Warden v. Richardson, 223 P.2d 
338, 203 Okl. 474—^Moses v. Miller, 
216 P.2d 979, 202 Okl. 606—Wil¬ 
liamson y. Winningham, 186 P.2d 


644, 199 Okl. 393—Benke v. Stepp, 
184 P.2d 615, 199 Okl. 119—Mur- 
duck V, City of Blackwell, 176 P. 
2d 1002, 198 Okl. 171—Chuck's Bar 
V. Wallace, 176 P.2d 484, 198 Okl. 
162—^Fidelity & Cas. Co. of N. Y. 
y. Yellow Cab Transit Co., 173 P. 
2d 432, 197 Okl. 681—Duck v. Se¬ 
lected Investments Corp., 167 P.2d 
64, 196 Okl. 547—Blsey v. Silver- 
thorn, 161 P.2d 858, 195 Okl. 696— 
Medlin v. Safeway Stores, 167 P.2d 
907, 196 Okl. 359—^Pure Transp. 
Co. V. Newman. 155 P.2d 977, 196 
Okl. 173—Carter v. Pinkerton, 146 
P.2d 842, 194 Okl. 34—Oklahoma 
City V. Dobbs, 142 P.2d 369, 193 
Okl. 183—Sims v. Russworm, 136 
P.2d 942, 192 Okl. 330—Caesar v. 
Phillips Petroleum Co.. 104 P.2d 
429, 187 OkL 659—^Adams v. Stano- 
lind Oil & Gas Co., 103 P.2d 526, 
187 Okl. 478—Provident Life & 
Accident Ins. Co. of Chattanooga, 
Tenn., v. Henson, 101 P.2d 838, 187 
Okl. 160—Sinclair Prairie Oil Co. 
V. Smith, 99 P.2d 903, 186 Okl. 631 
—^Farris v. Castor, 99 P.2d 900, 
186 Okl. 668—Britton v. Adams, 97 
P.2d 667. 186 Okl. 319—Winter v. 
Klein, 96 P.2d 83, 186 Okl. 74— 
Campbell v. Peery, 96 P.2d 22, 186 
Okl. 51—^Blaylock v. Malemee, 92 
P.2d 367, 186 Okl. 381—Shell Pe¬ 
troleum Corp. y. Beers, 91 P.2d 777, 
186 Okl. 331—Hassell v. Hassell, 
90 P.2d 886, 186 Okl. 164—Hanson 
V. Atchison, T. & S, F. Ry. Co., 88 
P.2d 348, 184 Okl. 480—Shick v. 
Enid Clinic, 88 P.2d 329, 184 Okl. 
484—^Empire Oil & Refining Co. v. 
Williams, 86 P.2d 291, 184 Okl. 172 
—^Pure Oil Co. v. Gear, 83 P.2d 389, 
183 OkL 489—Dexco, Inc., v. Lar¬ 
kin Torpedo Co., 82 P.2d 992, 183 
Okl. 408—Save Sales Co. of Toledo, 
Ohio, V. Futral, 69 P.2d 849, 180 
Okl. 145—O. K. Storage St Trans¬ 
fer Co. V. Hagen, 67 P.2d 796, 179 
Okl. 608—Provident Life & Acci¬ 
dent Ins. Co. of Chattanooga, 
Tenn., v. Everett, 61 P.2d 679, 177 
Okl. 588—^Hugh Breeding Trans¬ 
port V. American Fidelity & Cas¬ 
ualty Co., 64 P.2d 156, 175 Okl. 608 
—Goodwin v. Continental Can. Co., 
53 P.2d 241, 175 Okl. 469—Hower¬ 
ton V. Callaway, Carey & Foster, 
62 P.2d 846, 175 Okl. 311—Great 
American Indemnity Co. v. Death- 
erage, 62 P.2d 827, 176 Okl. 28— 
BUggins Y. Phoenix Ins. Co., 62 P.2d 
735, 176 Okl. 394—Starmer y. Mid- 
West Chevrolet Corp., 51 P.2d 786, 
175 Okl. 160—Fipps V. Stidham, 50 
P.2d 680, 174 Okl. 473—Fox Head 
Waukesha Corporation v. Comman- 
che Ice & Fuel Co., 50 P.2d 333, 
174 Okl. 204—^Moseley v. Smith, 49 
P.2d 776, 173 Okl. 603—Shawnee 
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Nat Bank v. D. S. Miser & Son, 
46 P.2d 909, 171 Okl. 317—Young 
V. Beattie, 46 P.2d 470, 172 OkL 
260—^First Nat. Bank v. Beatty, 46 
P.2d 168, 172 Okl. 47—Herrian v. 
Union Equity Co-op. Exchange, 45 
P.2d 151, 172 Okl. 393—Miller y. 
Delameter, 43 P.2d 782, 171 Okl. 
606—^Phillips Petroleum Co. v. 
Dale, 39 P.2d 546, 170 Okl. 267— 
Ward y. Coleman, 39 P.2d 113, 170 
Okl. 201—^Holmes v. Carey, Lom¬ 
bard, Young St Co., 36 P.2d 8, 169 
Okl. 97—Powell v. Spence, 35 P.2d 
926, 169 Okl. 63—Wallace y. First 
Nat Bank, 31 P.2d 136, 167 Okl. 
663—^Doss Oil Royalty Co. v. Buck, 
30 P.2d 156, 167 Okl. 394—Cline v. 
Butts, 29 P.2d 777, 167 Okl. 378— 
Baker v. Chaney, 28 P.2d 1092, 167 
Okl. 164. 

Pa.—Stinson y. ^ Smith, 196 A. 843, 
329 Pa. 177. 

Vt—^Vermont Evaporator Co. v. 

Taft 181 A. 100, 107 Vt 400. 

Va.—Green v. Southwestern Volun¬ 
tary Ass'n, 20 S.E.2d 694, 179 Va. 
779—^Pearcey v. St Paul Fire St 
Maxine Ins. Co., 177 S.E. 843, 163 
Va. 928. 

Wash.—^Billingsley y. Rovig-Temple 
Co., 133 P.2d 265, 16 Wash.2d 202 
—^Beck v. Dye, 92 P.2d 1113, 200 
Wash. 1. 127 A.L.R. 1022. 

Wyo.—Corpus Juris quoted in Hawk¬ 
ey V. Williams, 261 P.2d 48, 55— 
Chandler v. Dugan, 251 P.2d 580, 
70 Wyo. 439—^Brown v. Wyoming 
Butane Gas Co., 206 P.2d 116, 66 
Wyo. 67—^Northwest States Util¬ 
ities Co. V. Brouilette, 65 P.2d 223, 
51 Wyo. 132, rehearing denied 69 
P.2d 623, 61 Wyo. 132. 

64 CJ*. p 382 note 70. 

51. U.S.—Stanolind Oil St Gas Co. 
y. Klmmel, C.C.A.Okl., 68 F.2d 620. 

64 C.J. p 382 note 70 [d]. 

52. Kan.—^Beck v. Batt 166 P.2d 
690, 161 Kan. 107. 

FresumptiLons from facts 
It has been held, however, that 
the trial court on demurrer to the 
evidence, may not draw presump¬ 
tions from the facts.—^Baltimore & 
O. R. Co. V. Reyher, 24 N.E.2d 284, 
216 Ind. 545. 

53. U.S.—Galloway y. U. S., Cal., 
63 S.Ct 1077, 319 U.S. 372, 87 L. 
Ed. 1468, rehearing denied 63 S.Ct 
1443, 320 U.S. 214, 87 L.Ed. 1851. 

Cal.—^Lehmann v. Mitchell, 241 P.2d 
573, 109 Cal.App.2d 719. 

Ill.—Blair y. Blair, 93 N.B.2d 96, 341 
IlLApp. 98—^Kreger y. George W, 
Diener Mfg. Co., 63 N.E.2d 26, 321 
IlLApp. 302—Periolet v. City Nat 
Bank Ss Trust Co. of Chicago, 58 
N.E.2d 22, 321 IlLApp. 303. 
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Kan.—^Lee v. Kansas City, 267 P. 
2d 931. 176 Kan, 729—^Henks v. 
Panninsr. 264 P.2d 483, 175 Kan. 
424—Siegrist v. Wheeler, 259 P.2d 
223, 175 Kan. 11—Briggs v. Burk, 
267 P.2d 164, 174 Kan. 440—In re 
Hayden’s Estate, 264 P.2d 813, 174 
Kan- 140—Tuggle v. Gathers, 254 
P.2d 807, 174 Kan. 122—Cain v. 
:Steely, 252 P.2d 909, 173 Kan. 866 
—^Banbery v. Lewis, 244 P.2d 202, 

173 Kan. 69—McWilliams v. 

Barnes, 242 P.2d 1063, 172 Kan. 
701—^Hammargren v. Montgomery 
Ward & Co., 241 P.2d 1192, 172 
Kan. 484—^Modlin v. Consumers 
Co-op. Ass’n, 241 P.2d 692, 172 
Kan. 428—^Krey v. Schmidt, 240 P. 
2d 163, 172 Kan. 319—Palmer v. 
Land & Power Co., 239 P.2d 960, 
172 Kan. 231—^In re Dieter’s Es¬ 
tate, 239 P,2d 964, 172 Kan. 359— 
Cuddy V. Tyrrell, 232 P.2d 607, 171 
Kan. 232—BYy v. Cadle, 229 p.2d 
724, 171 Kan. 14—Plaharty v. 

Beed, 226 P.2d 98, 170 Kan, 215— 
Smith V. Salts, 224 P.2d 1025, 170 
Kan. 313—^McCracken v. Stewart, 
223 P.2d 963, 170 Kan. 129—Baltha- 
zor V. B & B Boiler & Supply Co., 
217 P.2d 906, 169 Kan. 188—Harral 
V. Kent Corp., 212 P.2d 356, 168 
Kan. 322—^Nlgh v. Wondra, 208 P. 
2d 239, 167 Kan. 701—^Lawrence v. 
Kansas Power & Light Co., 204 P. 
2d 762, 167 Elan. 45—^De Young v. 
Belling, 199 P.2d 492, 165 Kan. 
721—Baines v. Bendure, 199 P.2d 
456, 166 Elan. 41—^Langston v. But¬ 
ler, 199 P.2d 190, 166 Kan. 703— 
Srajer v. Schwartzman, 188 P.2d 
971, 164 Elan. 241—Goodloe v. Jo- 
Mar Dairies Co., 185 P.2d 158, 163 
Kan. 611—^Progge v. Kansas City 
Public Service Co., 175 P.2d 112, 
162 Kan. 209—Deselms v. Combs, 

174 P.2d 107, 162 Kan. 15—Harris 
■V. Exon, 170 P.2d 827, 161 Kan. 
582, opinion adhered to 176 P.2d 
260, 162 Elan. 270—^Beck v. Batt, 
166 P.2d 690, 161 Kan. 107—Bur- 
.gin V. Newman, 164 P.2d 119, 160 
Kan. 692—Staab v. Staab, 163 P.2d 
418, 160 Kan. 417—^Lattner v. Fed¬ 
eral Union Ins. Co., 163 P.2d 389, 
160 Kan. 472—^Davis v. Kansas 
.Electric Power Co., 152 P.2d 806, 
159 Elan. 97—Smith v. Bassett, 152 
P.2d 794, 169 Kan. 128—Black v. 
■Huxman, 147 P.2d 710, 158 Kan. 

317—Gilmore v. EZansas City, 142 
P.2d 699, 157 Kan. 562—Picou v. 
Elansas City Public Service Co., 
134 P.2d 686, 156 Kan. 452—Myers 
V. Shell Petroleum Corp., 110 P.2d 
810, 163 Kan. 287—Stembock v. 
►Consolidated Gas Utilities Corp., 
28 P.2d y2. 161 Kan. 81—Pierce 
V. Edgeiion, 98 P.2d 129, 151 Kan. 
107—Gould V. Hutchinson Oil & 
Gas Co., 95 P.2d 301, 150 Kan. 616 
—^Waldner v. Metropolitan Life 
Ins. Co.. 87 P.2d 616, 149 Kan. 287 
—^Fodor V. Interstate Transit 
Lines, 86 P.2d 674, 149 Kan. 174— 
"Webb V. City of Oswego, 86 P.2d 
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553, 149 Elan. 156—^Morrison v. 
Bandt, 86 P.2d 480, 149 Kan. 200— 
In re Peterson’s Estate, 78 P.2d 
20, 147 Kan. 507—Walker v. S. H 
Kress & Co., 75 P.2d 820, 147 Kan. 
48—CoiT v. Continental Oil Co., 
76 P.2d 212, 147 Kan. 1—Tilden 
V. Ash, 67 P.2d 614, 146 Kan. 909— 
Meneley, by Myers, v. Montgomery, 
64 P.2d 660, 140 Elan. 109—Coy v. 
Cutting, 23 P.2d 468, 138 Kan. 109. 

Md.—Stottlemyer v. Qrob, 94 A.2d 
449, 201 Md. 414—Philip E. Gray, 
Inc. v. Gray, 93 A.2d 533, 201 Md. 
260—Heffner v. Admiral Taxi 
Service, 77 A.2d 127, 196 Md. 465— 
Eisenhower v. Baltimore Transit 
Co., 59 A.2d 313, 190 Md. 528— 
Beck V. Baltimore Transit Co., 58 
A.2d 909, 190 Md. 506—Baltimore 
Transit Co. v. Worth, 52 A.2d 249, 
188 Md. 119, 6 A.L.R.2d 740—Pet- 
relll V. Kimball Tyler Co., 48 A.2d 
169, 186 Md. 604^—^Levin v. Cook, 
47 A.2d 505, 186 Md. 535—E. F. 
Enoch Co. V. Johnson, 37 A.2d 901, 
183 Md. 326—^Automobile Banking 
Corp. V. Willison. 28 A.2d 864, 181 
Md. 118—^Rinehart v. Bisling, 26 
A.2d 411, 180 Md. 668—Chesapeake 
& Potomac Tel. Co. of Baltimore 
City V. Noblette, 199 A. 832, 175 
Md. 87—^Miles v. State, for Use of 
Wistling, 198 A. 724, 174 Md. 292 
—Great Atlantic & Pacific Tea Co. 
V. Noppenberger, 189 A. 434, 171 
Md. 378—^American Casualty Co. v. 
Purcella, 163 A. 870, 163 Md. 434— 
Baber v. John C. Knipp & Sons, 
163 A. 862, 164 Md. 55—Ausher- 
man v. Frisch, 163 A. 852, 164 Md. 
78. 

Mo,—Sibert v. Boger, 260 S.W.2d 669 
—^Porter v. Thompson, 206 S.W.2d 
609, 367 Mo, 31—Young v. City of 
Farmington, 196 S.W.2d 124—^Nor¬ 
wood V, Norwood, 183 S.W.2d 118, 
853 Mo. 648—Sparks v. Auslander, 
182 S.W.2d 167, 358 Mo. 177— 
O'Shea v. Pattison-McGrath Den¬ 
tal Supplies, 180 S.W.2d 19, 362 
Mo. 855—^McKay v. Dellco Meat 
Products Co., 174 S.W.2d 149, 351 
Mo. 876—Goslin v. Kum, 173 S.W. 
2d 79, 351 Mo. 395—Hopkins v. 
Kurn, 171 S.W.2d 626, 361 Mo. 41, 
149 A.L.R. 762—^Laughlin v. Boat¬ 
men’s Nat. Bank of St Louis, 163 
S.W.2d 761—^Lloyd v. Alton B. Co., 
169 S.W,2d 267, 348 Mo. 1222— 
Hollister v. A, S. Aloe Co„ 166 S.W. 
2d 606, 348 Mo. 1066—Seago v. 
New York Cent. B. Co., 155 S.W.2d 
126, 348 Mo. 761, reversed on oth¬ 
er grounds 62 S.Ct 806, 316 U.S. 
781, 86 L.Bd. 1188—Barrett v. St 
Louis Southwestern By. Co., 143 
S.W".2d 60—^Luettecke v. City of 
St Louis, 140 S.W.2d 45, 346 Mo. 
168—^Bond v. Weiner, 140 S.W.2d 
25, 346 Mo. 268—Sowers v. How¬ 
ard, 139 S.W.2d 897, 346 Mo. 10— 
Herrington v. Hoey, 139 S.W.2d 
477, 346 Mo. 1108—Pitcher v. 

Schoch, 139 S.W.2d 463, 345 Mo. 
1184—^Mosely V. Sum, 130 S.W.2d 
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465, 344 Mo. 969—Cento v. Secu¬ 
rity Bldg. Co., 99 S.W.2d 1—^Peter¬ 
son V. Kansas City Life Ins. Co., 
98 S.W.2d 770, 339 Mo. 700, 108 
A.L.B. 583—^Hein v. Peabody Coal 
Co., 85 S.W.2d 604, 337 Mo. 626— 
Mayfield v. Kansas City Southern 
By. Co.. 85 S.W.2d 116, 337 Mo. 79 
—^Kramer v. Grand Nat Bank of 
St Louis, 81 S.W.2d 961, 336 Mo. 
1022—Stith v. J. J. Newberry Co., 
79 S.W.2d 447, 336 Mo. 467—Bird 

V. St. Louis San Francisco By. 
Co., 78 S.W.2d 389, 336 Mo. 316— 
Poe V. Illinois Cent R. Co., 73 S. 

W. 2d 779, 335 Mo. 607—Goodwin 

V. Missouri Pac. R. Co., 72 S.W.2d 
988, 335 Mo. 398—Chandler v. Hul- 
en, 71 S.W.2d 752, 336 Mo. 167— 
Young V. Wheelock, 64 S.W.2d 950, 
333 Mo. 992, certiorari denied 
Wheelock v. Young, 54 S.Ct 627, 
291 U.S. 676, 78 L.Ed. 1064— 

Johnson v. Chicago & B. I. By. 
Co., 64 S.W.2d 674, 334 Mo. 22^ 
Steger v. Meehan, 63 S.W.2d 109— 
State ex rel. Hauck Bakery Co. v. 
Hald, 62 S.W.2d 400, 333 Mo. 76— 
Clason V. Lenz, 61 S.W.2d 727, 332 
Mo. 1113—Gilliland v. Bondurant 
69 S.W.2d 679, 332 Mo. 881—Neely 
V. Freeze, 225 S.W.2d 144, 240 Mo. 
App. 1001—^Nolan v. Joplin Trans¬ 
fer & Storage Co., 203 S.W.2d 740, 
239 Mo. App. 915—Robertson v. 
Wall. App., 195 S.W.2d 894—Tenk- 
hoff V. New York Life Ins. Co.. 
App., 191 S.W.2d 1005—Bussell v. 
Union Elec. Co. of Mo., 191 S.W.2d 
278, 238 Mo.App. 1074—Jackson v. 
Thompson, App., 188 S.W.2d 853— 
Badgett v. Hartford Fire Ins. Co., 
188 S.W.2d 761, 238 Mo.App. 797— 
Nicholas v. Chicago, B. & Q. R. 
Co., 188 S.W.2d 611, 239 Mo.App. 
421—Sorenson v. Emery, Bird, 
Thayer Dry Goods Co., 187 S.W.2d 
480, 238 Mo.App. 1241—Gaffron v. 
Prudential Life Ins. Co., 187 S.W. 
2d 41, 238 MoAiPp. 749—Bell v. 
Wagner, 178 S.W.2d 813, 238 Mo. 
App. 152—Adams v. Thompson, 
App., 178 S.W.2d 779—Di Franco 
V. Steinbaum, App., 177 S.W.2d 697 
—^Daugherty v. Spuck Iron & 
Foundry Co., App., 176 S.W.2d 45 
— ^Burlison V. Hen wood, App., 171 
S.W.2d 313, transferred, see, 177 
S.W.2d 432, 352 Mo. 276—Hall v. 
Thompson, App., 170 S.W.2d 934— 
Crawford v. Metropolitan Life Ins. 
Co., App., 167 S.W.2d 916—Bow¬ 
man V. Moore, 167 S.W.2d 676, 237 
Mo.App. 1163—Williams v. Thomp¬ 
son, App., 166 S.W.2d 786—Wood 

V. Metropolitan Life Ins. Co., App., 
161 S.W.2d 737—Sparks v. Kansas 
City, 160 S.W.2d 819, 236 Mo.App. 
710—^Felchlin v. Kiel, App., 160 S. 

W. 2d 463—O’Reilly v. O’Reilly, 
App.. 157 S.W.2d 220—Bixler v. 
Special Road Dist No. 1, Newton 
County, 166 S.W.2d 950, 236 Mo. 
App. 336—^Barger v. White, App., 
166 S.W.2d 776—Daniels v. 
Luechtefeld, App., 155 S.W.2d 307 



88 C.J.S. 


§ 234 TRIAL 

—Dou^rlas V. National Life & Ac¬ 
cident Ins. Co. of Nashville, Tenn., 
165 S.W.2d 267, 236 Mo.App. 467— 
Weigel V. Reintjes, App., 154 S.W. 
2d 412—Carter v. Casey, App., 163 
S.W.2d 744—Ingrain v. Great Lakes 
Pipe Line Co., App., 163 S.W.2d 647 
—Saunders v. Prue, 161 S.W.2d 
478, 236 Mo.App. 1246—^I>onlon v. 
American Motorists Ins. Co., App., 
149 S.W.2d 378—^Moone v. Kroger 
Grocery & Baking Co., App., 148 
S.W.2d 628—^Madison v. Tajci Own¬ 
ers Ass*n, App., 148 S.W.2d 106— 
Poignee v. John Hancock Mut. 
Life Ins. Co., App., 147 S.W.2d 677, 
certiorari quashed State ex rel. 
John Hancock Mut. Life Ins. Co. 
V. Nughes, 166 S.W.2d 250, 348 Mo. 
829—^Hurst v. Montgomery Ward 
& Co., App., 146 S.W.2d 992—Cates 

V. EiVans, App., 142 S.W.2d 654— 
Zimmerman v. Salter, App., 141 S. 

W. 2d 137—Swain v. Anders, 140 

S.W.2d 730, 235 Mo.App. 125—Pate 
V. Big Bend Quarry Co., App., 138 
S.W.2d 709—Ozark Acceptance 
Corp. V. Yellow Truck & Coach 
Mfg. Co., App., 137 S.W.2d 966— 
Trantham v. Home Ins. Co. of New 
York, App., 137 S.W.2d 690—^New- 1 
kirk V. City of Tipton, 136 S.W.2d 
147 234 Mo.App. 920—Gust v. 

Montgomery Ward & Co., 136 S.W. 
2d 94, 234 Mo.App. 611—Caldwell 

V. Bamsdall Refining Corp., App., 
186 S.W.2d 1105—Benoist v. Drive- 
away Co. of Mo., App., 122 S.W.2d 
86—^La Pont v. Richardson, App., 
119 S.W.2d 25—Barken v. S. S. 
Kresge Co., App., 117 S.W.2d 674— 
Reed v. Swift & Co., App., 117 S. 

W. 2d 636—Speakman v. Kum, 
App., 115 S.W.2d 186—Taylor v. 
Sesler, App., 113 S.W.2d 812— 
Garofalo v. Societa Operaia Di Mu- 
tuo Soccorso St. Giuseppe, App,, 
112 S.W.2d 934—^Bennett v. Royal 
Union Mut. Life Ins. Co., 112 S,W. 
2d 134, 232 Mo.App. 1027—Wheeler 

V. Breeding, App., 109 S.W.2d 1237 
—Grab v. Davis Const Co„ 109 S. 

W. 2d 882, 233 Mo.App. 819—Gan¬ 
naway V. Pitcalm, App., 109 S.W. 
2d 78—Schreiber v. Central Mut 
Ins. Ass*n, App., 108 S.W.2d 1052— 
Brown v. Thompson, App., 108 S, 
W.2d 423—^Kenney v. Henson, App., 
107 S,W.2d 947—Phelps v. Mont¬ 
gomery Ward & Co., 107 S.W.2d 
939, 231 Mo.App. 595—Spigener v. 
Great Western Ins. Co., 107 S.W.2d 
847, 232 Mo.App. 669—^Hurst v. 
Montgomery Ward & Co., App., 107 
S.W.2d 183—Parton v. Phillips Pe¬ 
troleum Co., 107 S.W.2d 167, 231 
Mo.App. 686—Joerden v. Stumpe, 
106 S.W.2d 643, 232 Mo.App. 959— 
City of Festus ex rel. and to Use 
of Stolzer v. Kausler, App., 105 
S,W.2d 646—^Bvans v. Sears, Roe¬ 
buck & Co., App., 104 S.W.2d 1035 
—^Edwards v. Bell, App., 103 S.W. 
2d 316-^. W. Tipton Cotton Co. v. 
Clayton, 99 S.W.2d 649, 231 Mo. 
App. 247—^Higgins v. Terminal R. 


Ass*n of St. Louis, 97 S.W.2d 892, 
231 Mo. App. 837—^McFarland v. 
Sears, Roebuck & Co., App., 91 S. 
W.2d 615—Smith v. Sears Roebuck 
& Co.. App., 84 S.W.2d 414—Irby 
v. St Louis Public Service Co., 
App., 82 S.W.2d 118—^Fernandez 

V. Mutual Life Ins. Co. of Balti¬ 
more, 78 S.W.2d 626, 230 Mo.App. 
857—Grimes v. American League 
Baseball Co., App., 78 S.W.2d 620— 
Cunningham v. Kansas City Pub¬ 
lic Service Co., 77 S.W.2d 161, 229 
Mo.App. 174—Gamblin v. Wells* 
Estate, App., 75 S.W.2d 862—^Mac- 
kinnon v. Weber, 76 S.W.2d 638, 
230 Mo.App. 786—^Wyatt v. Kan¬ 
sas City Terminal Ry. Co., 74 S. 

W. 2d 51, 229 Mo.App. 179—Grubb 

V. Curry, App., 72 S.W.2d 863— 
Snyder v. St Louis Southwestern 
Ry. Co., 72 S.W.2d 604, 228 Mo. 
App. 626—^Pfeiffer v. Independent 
Plumbing & Heating Supply Co., 
App., 72 S.W.2d 138—^Farrell v. 
Kroger Grocer & Baking Co., App., 
71 S.W.2d 1076—Millhouser v. 
Kansas City Public Service Co., 
App., 71 S.W,2d 160—Long v. 
Freeman, 69 S.W.2d 973, 228 Mo. 
App. 1002—^Burke v. Laurie, App., 
61 S.W.2d 268—^Lotz v. St Louis 
Public Service Co., App., 61 S.W. 
2d 268—^Myers v. Hauser, App., 61 
S.W. 2d 214—Green v. Western Un¬ 
ion Telegraph Co., App., 68 S.W. 
2d 772—^Blaco v. Kansas City, App., 
56 S.W.2d 1062—Hurley v. Mis¬ 
souri Pac. Transp. Co., App., 66 S. 

W. 2d 620, certiorari quashed State 
ex rel. and to Use of Hurley v. 
Becker, 66 S.W,2d 624, 834 Mo. 637 
—Cooper V. Winnwood Amusement 
Co., 55 S.W.2d 737, 227 Mo.App. 
608—^Hayward v. People's Motor- 
bus Co, of St Louis, App., 1 S.W. 
2d 262. 

Neb.—Copass v. Wilborn, 296 N.W. 
665, 139 Neb. 124. 

N.M.—^Pankey v. Hot Springs Nat. 
Bank, 119 P.2d 636, 46 N.M. 10— 
In re Garcia's Estate, 107 P.2d 866, 
45 N.M. 8—^Merchants Bank v. 
Dunn, 70 P.2d 760, 41 N.M. 432— 
Jackson v. Gallegos, 30 P.2d 719, 
38 N.M. 211—^Mansfield v. Reserve 
Oil Co., 29 P.2d 491, 38 N.M. 187. 
N.C.—Cassada v. Cassada, 55 S.H2d 
77, 230 N.C. 607—State Highway & 
Public Works Commission v. Dia¬ 
mond S. S. Transp. Corp., 38 S.E. 
2d 214, 226 N.C. 371-Watson v. At¬ 
lantic Coast Line R. Co., 11 S.E.2d 
812, 218 N.C. 457. 

Okl.—Cooke v. Townley, 265 P.2d 1108 
—Cox V. Keating Drilling Co., 264 
P.2d 332—Jackson v. Gifford, 264 P. 
2d 311—BlUy V. Texas, O. & E. R 
Co., 268 P.2d 187—Hansen v. Cun¬ 
ningham, 258 P.2d 906—^Byrd v. 
Marlin. 268 P.2d 649, 208 Okl. 666 
—Oklahoma Ry. Co. v. Clapp, 268 
P.2d 638—Independent School Dlst. 
No. 66, Wagoner County v. Staf¬ 
ford, 267 P.2d 1092, 208 Okl. 542— 
Oklahoma Ry. Co. v. Benson, 267 
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P.M 1084, 208 Okl. S88—Berbohn 
V. Pinkerton, 265 P.2d 260, 208 Okl. 
242—^Tulsa Fruit Co. v. Lucas, 264 
P.2d 788, 208 Okl. 166—City Bus 
Co. V. Collins, 249 P.2d 701, 207 
Okl. 354—Shamblin v. Shamblin, 
241 P.2d 941, 206 Okl. 133—Mid- 
Continent Petroleum ' Corp. v. 
Rhodes, 240 P.2d 95, 205 OkL 661— 
Boles V. Johnson, 237 P.2d 620, 205 
Okl. 366—Oklahoma Ry. Co. v. Wil¬ 
son, 227 P.2d 392, 204 Okl. 90— 
Kizziar v. Pierce, 226 P.2d 941, 204 
Okl. 61—Carpenter v. Snipes, 223 
P.2d 761, 203 Okl. 634—Warden v. 
Richardson, 223 P.2d 338, 203 OkL 
474—Gantz v. Matthews, 219 P.2d 
631, 203 Okl. 226—Moses v. Miller, 
216 P.2d 979, 202 Okl. 606—Wil-^ 
liamson v. Winningham, 186 P.2d 
644, 199 Okl. 393—^Fleming v.. 

Hodgson, 186 P.2d 181, 199 Okl. 261 
—^Benke v. Stepp, 184 P.2d 615, 199 
Okl. 119—Chuck's Bar v. Wallace, 

176 P.2d 484, 198 Okl. 162—Fideli¬ 
ty & Cas. Co. of N. Y. v. Yellow- 
Cab Transit Co., 173 P.2d 432, 197 
Okl. 681—Elsey v. Silverthorn, 161 
P.2d 858, 196 Okl. 696—Medlin v. 
Safeway Stores, 167 P.2d 907, 195 
Okl. 359—^Pure Transp. Co. v. New-^ 
man, 156 P.2d 977, 195 Okl. 173— 
Carter v. Pinkerton, 146 P.2d 842, 
194 Okl. 34—Oklahoma City v^ 
Dobbs, 142 P.2d 369, 193 Okl. 183: 
—Sims V. Russworm, 136 P.2d 942, 
192 Okl. 330—^Davis v. Curry, 133 
P.2d 186, 192 Okl. 32—Caesar v. 
Phillips Petroleum Co., 104 P.2d 
429, 187 Okl. 669—Adams v. Stano-^ 
lind Oil & Gas Co., 103 P.2d 626, 
187 Okl. 478—Provident Life & Ac¬ 
cident Ins. Co. of Chattanooga, 
Tenn., v. Henson, 101 P.2d 838, 187* 
Okl. 150—Sinclair Prairie Oil Co, v. 
Smith, 99 P.2d 903, 186 Okl. 631— 
Farris v. Castor, 99 P.2d 900, 186 
Okl. 668—Winter v. Klein, 96 P.2d 
83, 186 Okl. 74—Campbell v. Peery. 
96 P.2d 22, 186 Okl. 51—Blaylock v. 
Malemee, 92 P.2d 357, 185 OkU 
381—Shell Petroleum Corp. v. 
Beers, 91 P.2d 777, 186 Okl. 331— 
Hassell v. Hassell, 90 P.2d 886, 186 
Okl. 164—Hanson v. Atchison, T. & 
S. F. Ry. Co., 88 P.2d 348, 184 Okl. 
480—Shick v. Enid Clinic, 88 P.2d 
329, 184 Okl. 484—^Empire Oil & 
Refining Co. v. Williams, 86 P.2d 
291, 184 Okl. 172—Pure Oil Co, v. 
Gear, 83 P.2d 389, 183 Okl. 489— 
Dexco, Inc., v. Larkin Torpedo Co., 
82 P.2d 992, 183 Okl. 408—Save 
Sales Co. of Toledo, Ohio, v. Futral, 
69 P.2d 349, 180 Okl. 146—0. K 
Storage & Transfer. Co. v. Hagen, 
67 P.2d 796, 179 Okl. 608—Provi¬ 
dent Life & Accident Ins. Co. of 
Chattanooga, Tenn., v. Everett, 61 
P.2d 679, 177 Okl. 688—Singer Sew¬ 
ing Mach. Co. v. Riley. 61 P.2d 236, 

177 OkL 668r—Hugh Breeding- 
Transport V. American Fidelity & 
Casualty Co., 64 P.2d 166, 176 Okl. 
608—Goodwin v. Continental Cas. 
Co., 53 P.2d 241.. 175 Okl. 469— 
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and such conclusions as may reasonably be drawn 
therefrom,54 since a demurrer to the evidence 
constitutes an admission of such inferences and 


TRIAL § 234 

conclusions. On the other hand, all unfavorable 
inferences must be rejected.^^ For the purposes of 
a demurrer to plaintiff’s evidence, plaintiff need not 


Howerton v. Callaway, Carey & 
Foster, 62 P.2d 846, 175 OkL $11— 
Great American Indemnity Co. v. 
Deatherage, 52 P.2d 827, 176 Okl. 
28—^Higgins v. Phoenix Ins. Co., 52 
P.2d 786, 176 Okl. 394—Starmer v. 
Mid-West Chevrolet Corp., 61 P.2d 
786, 175 Okl. 160—Brown v. 
Wrightsman, 51 P.2d 761, 175 Okl. 
189 — Pipps V. Stidham, 60 P.2d 680, 
174 Okl. 478—^Pox Head Waukesha 
Corporation v. Commanche Ice & 
Fuel Co., 60 P.2d 838, 174 Okl. 204 
—W. T. Rawleigh Co. v. Groseclose, 
49 P.2d 1086, 174 Okl. 193—Moseley 
V. Smith, 49 P.2d 776, 173 Okl. 608 
—Shawnee Nat. Bank v. D. S. Mi¬ 
ser & Son, 46 P.2d 909, 171 Okl. 317 
—Young v. Beattie, 46 P.2d 470, 172 
Okl. 260—First Nat. Bank v. Beat¬ 
ty, 45 P.2d 168, 172 Okl. 47—Her- 
rian v. Union Eduity Co-op. Ex¬ 
change, 46 P.2d 161, 172 Okl. 893— 
Miller v. Delameter, 43 P.2d 782, 
171 Okl. 606—^Phillips Petroleum 
Co. V. Dale, 39 P.2d 646, 170 Okl. 
267—Ward v. Coleman, 39 P.2d 113, 
170 Okl. 201—Holmes v. Carey, 
Xiombard, Young & Co., 86 P.2d 8, 
169 Okl. 97—^Powell v. Spence, 36 P. 
2d 926, 169 Okl. 63—Wallace v. 
First Nat. Bank, 31 P.2d 136, 167 
Okl. 663—Doss Oil Royalty Co. v. 
Buck, 30 P.2d 165, 167 Okl. 394— 
Cline V. Butts, 29 P,2d 777, 167 Okl. 
378—^Baker v. Chaney, 28 P.2d 1092, 
167 Okl. 164—^Johnston v. Dill, 19 P. 
2d 364, 162 OkL 126. 

Or.—Applegate v. Portland Gas & 
Coke Co., 18 P.2d 211, 142 Or. 66. 

Pa.—Stinson v. Smith, 196 A. 843, 329 
Pa. 177. 

•Tex—Adair v. Houston Nat. Bank, 
Civ.App., 203 S.W.2d 782, reversed 
on other grounds 207 S.W.2d 374, 
146 Tex 387—Erwin v. Dunn, Civ. 
App., 201 S.W.2d 240, error refused 
no reversible error—Wilson v. Wil¬ 
son, Civ.App., 88 S.W.2d 1086—^Arn¬ 
old Oil & Drilling Co. v. Howell, 
Civ.App., 28 S.W.2d 1102. 

Wt.—Vermont Evaporator Co. v. Taft, 
181 A. 100, 107 Vt. 400. 

•Va.—Green v. Southwestern Volun¬ 
tary Ass'n, 20 S.E.2d 694, 179 Va. 
779—Pearcey v. St. Paul Fire & Ma¬ 
rine Ins. Co., 177 S.B. 843, 163 Va. 
928—^Metropolitan Life Ins. Co. v. 
Myers, 172 S.E. 279, 161 Va. 822. 

Wash.—^Neel v. Henne, 190 P.2d 776, 
30 Wash.2d 24—BUlingsley v. Ro- 
vig-Temple Cd., 138 P.2d 265, 16 
Wash.2d 202—Beck v. Dye, 92 P.2d 
1118, 200 Wash. 1, 127 A.L.R. 1022. 

W.Va.—Davis v. Combined Ins. Co. of 
America, 70 S.E.2d 814—^McGraw v. 
Hash, 61 S.B.2d 774, 182 W.Va. 127 
—^Niland v. Monongahela West 
Penn Public Service Co., 24 S.E.2d 
.83, 126 W.Va. 231—Conner v. Jar- 


rett 200 S.E. 39. 120 W.Va. 638— 
Calloway v. Federal Life & Cas¬ 
ualty Co., 167 S.E. 877, 113 W.Va. 
339. 

Wyo.—Corpus Juris quoted ia. Hawk¬ 
ey V. Williams, 261 P.2d 48, 55. 

64 C.J. p 384 note 71. 

Inferences from evidence as ques¬ 
tions of fact for Jury generally see 
supra § 211. 

Beasouable tnferenoes and deductions 

In determining the sufficiency of 
plaintiff's testimony to withstand a 
demurrer to evidence, court must in¬ 
dulge all reasonable inferences and 
deductions in plaintiff’s favor.—^Davis 
V. Curry. 133 P.2d 186, 192 OkL 32. 
Most favorable inference 

In determining facts which may be 
inferred from the evidence, that in¬ 
ference most favorable to plaintiff 
will be made in instances where 
there is a grave doubt as to which of 
two or more inferences shall be 
drawn.—^Davis v. Combined Ins. Co. 
of America. W.Va., 70 S.B.2d 814. 
Surrounding clrcumstanoes 
In passing on demurrer to evidence, 
court must consider not only evidence 
favorable to plaintiff but also sur¬ 
rounding circumstances from which 
inferences could be drawn in favor 
of plaintiff.—Sizemore v. Hall, 80 P. 
2d 1092, 148 Kan. 233. 

54, Kan.—^Baltbazor v. B & B Boiler 
& Supply Co., 217 P.2d 906, 169 
Kan. 188—Goodloe v. Jo-Mar Dai¬ 
ries Co., 185 P.2d 168, 163 Kan. 611 
—Carver v. FEtrmers & Bankers 
Broadcasting Corp., 179 P.2d 196, 
162 Kan. 663—^Deselms v. Combs, 
174 P.2d 107, 162 Kan. 15. 

Mo.—^Darby v. Henwood, 145 S.W.2d 
376, 846 Mo. 1204—Lappin v. Prebe, 
131 S.W.2d 611, 346 Mo. 68—Hardin 
V. Illinois Cent. R. Co., 70 S.W.2d 
1076, 334 Mo. 1169, certiorari denied 
Illinois Cent, R. Co. v, Hardin, 66 
S.Ct. 86, 293 U.S. 574, 79 L.Bd. 672— 
Robertson v. Wall, App., 196 S.W. 
2d 894—Badgett v. Hartford Fire 
Ins. Co., 188 S.W.2d 761, 238 Mo. 
App. 797—Jarrett v. St. Francois 
County Finance Co., App., 186 S.W. 
2d 865—^Hupst v. Montgomery 
Ward & Co., App., 146 S.W.2d 992— 
Gust V. Montgomery Ward & Co., 
186 S.W.2d 94, 234 Mo.App. 611— 
Caldwell v. Barnsdcdl Refining 
Corp., App., 135 S.W.2d 1106— 
Hurst V. Montgomery Ward & Co., 
App., 107 S.W.2d 188. 

Okl.—Jackson v. Gifford, 264 P.2d 
811—Billy V. Texas, O. & E. R. 
Co., 263 P.2d 187—^Byrd v. Marlin, 
258 P.2d 649, 208 Okl. 665—Ber- 
bohn V. Pinkerton, 256 P.2d 260. 
208 Okl. 242—Carpenter v. Snipes, 
223 P.2d 761, 203 Okl. 534—Pure 
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Transp. Co. v. Newman, 155 P.2d 
977, 195 Okl. 173—Carter v. Pink¬ 
erton, 146 P.2d 842, 194 Okl. 34— 
Adams v. Stanolind Oil & Gas Co., 
103 P.2d 626, 187 Okl. 478—Provi¬ 
dent Life & Accident Ins. Co. of 
Chattanooga, Tenn., v. Henson, 101 
P.2d 838. 187 Okl. 160—Farris v. 
Castor. 99 P.2d 900, 186 Okl. 668— 
Winter v. Klein, 96 P.2d 83. 186 
Okl. 74—Campbell v. Peery, 96 P. 
2d 22, 186 Okl. 51—Empire Oil & 
Refining Co. v. Williams, 36 P.2d 
291, 184 Okl. 172—Dexco. Inc., v. 
Larkin Torpedo Co., 82 P.2d 992, 
183 Okl. 408—Save Sales Co. of 
Toledo, Ohio, v. Futral, 69 P.2d 
849, 180 Okl. 145—0. K. Storage & 
Transfer Co. v. Hagen, 67 P.2d 
796, 179 Okl. 608—Goodwin v. Con¬ 
tinental Cas. Co., 63 P.2d 241, 175 
Okl. 469—Howerton v. Callaway, 
Carey & Foster, 52 P.2d 846, 175 
Okl. 311—Fipps V. Stidham, 60 P.2d 
680, 174 Okl. 473—Moseley v. Smith, 
49 P.2d 776, 173 Okl. 603—First 
Nat. Bank v. Beatty, 45 P.2d 168, 
172 Okl. 47—^Miller v. Delameter, 
43 P.2d 782, 171 OkL 606—Phillips 
Petroleum Co. v. Dale, 39 P.2d 646, 
170 Okl. 267—^Ward v. Coleman, 39 
P.2d 118, 170 Okl. 201—Holmes v. 
Carey, Lombard, Young- & Co., 36 
P.2d 8, 169 OkL 97—Wallace v: 
First Nat. Bank, 31 P.2d 135, 167 
Okl. 563—Cline v. Butts, 29 P.2d 
777, 167 OkL 378—Baker v. Chaney, 
28 P.2d 1092, 167 Okl. 164. 

Tex—Wilson v. Wilson, Civ.App., 88 
S.W.2d 1086. 

Wyo.—Corpus Juris quoted In Hawk¬ 
ey V. Williams, 261 P.2d 48, 66. 

64 C.J. p 385 note 72. 

55. Kan.—^Krey v. Schmidt, 240 P.2d 
163, 172 Kan. 319—Hubbard v. Al¬ 
len, 216 P.2d 647, 168 Kan. 696. 
Mo.—^Mosely v. Sum, 130 S.W.2d 465. 
344 Mo. 969—Bell v. Wagner, 178 
S.W.2d 813, 238 Mo.App. 152— 

O'Reilly v. O'Reilly, App., 167 S. 
W.2d 220—Bixler v. Special Road 
Dist. No. 1, Newton County, 156 
S.W.2d 960, 236 MoA.pp. 336— 

Moone v. Kroger Grocery & Bak¬ 
ing Co.. App., 148 S.W.2d 628. 

N.M.—^Pankey v. Hot Springs Nat. 

Bank, 119 P.2d 636, 46 N.M. 10. 
Okl.—^Elsey v. Silverthorn, 161 P.2d 
868, 195 Okl. 696—Caesar v. Phil- 
lips Petroleum Co., 104 P.2d 429, 
187 Okl. 659. 

Tex—^Adair v. Houston Nat. Bank, 
Civ.App., 203 S.W.2d 782, reversed 
on other grounds 207 S.W.2d 374, 
146 Tex 887. 

OoB.trovertlag’ iufereuoes 

(1) In passing on a demurrer to 
the evidence, the court is required 
to make every inference of fact in 
favor of plaintiff which Jury might, 
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exclude every other possible theory, but need only 
introduce evidence from which a reasonable infer¬ 
ence may be drawn in favor of his cause of action.®® 
However, a demurrer to the evidence does not ad¬ 
mit any fact not proved by the evidence®^ and forced 
and violent inferences are not considered as ad¬ 
mitted.®® So the demurree is not entitled, in the 
absence of evidence and on a mere suggestion of 
possibilities, to have a jury speculate in his favor.®® 

§ 235. -When Sustained or Overruled 

a. In general 

b. Where evidence or inferences con¬ 

flicting or doubtful 

c. Where recovery partial or nominal 

d. As to one or more parties 

a. In G-eneral 

A demurrer to the evidence should be overruled un¬ 
less the evidence and all Inferences reasonably deducible 


therefrom are Insufficient to support a verdict for the? 
demurree, but such a demurrer should be sustained where 
demurree falls In his proof and the evidence does not. 
support his cause of action. 

On a demurrer to the evidence the court does not 
stand in the place of a jury to render such a judg¬ 
ment as the jury should have rendered, but to- 
render one against defendant if the jury could 
legally have done so,®® and so it should be over* 
ruled unless the evidence and all inferences reason¬ 
ably deducible therefrom are insufficient to sup¬ 
port a verdict for plaintiff,®! or unless there is 
an entire absence of proof tending to show a right 
to recover,®^ or unless the evidence clearly dis¬ 
proves plaintiffs right of recovery.®® As otherwise 
expressed, a demurrer to the evidence can be sus¬ 
tained only where the facts in evidence and the fair 
inferences to be drawn from such facts are so- 
strongly against the party at whom the demurrer is 
directed as to leave no room for reasonable minds 
to differ.®^ It has been held that the sufficiency of 


with any degrree of propriety, have 
made In plaintlfTs favor, and is not 
at liberty to make inferences of fact 
to controvert or overcome the infer¬ 
ences of fact in favor of plaintiff.— 
Barken v. S. S. Kresge Co., Mo.App., 
117 S.W.2d 674. 

(2) On defendant's demurrer to 
evidence, court may not draw Infer¬ 
ences of fact favorable to defendant 
to negative facts which plaintiff’s 
evidence tends to prove, or to over¬ 
throw presumptions of law or infer¬ 
ences of fact favorable to plaintiff.— 
Johnson v. Chicago & E. I. Ry. Co., 
64 S.W.2d 674, 334 Mo. 22—Barker v. 
Sllverforb, MoA.pp., 201 S.W.2d 408. 
xro ground for demurrer 
The fact that infer6n<»s other than 
those favorable to the plaintiff might 
be drawn from the evidence is not a 
ground for demurrer to the evidence. 
—^Misner v. Hawthorne, 212 P.2d 336, 
168 Kan. 279. 

66. Kan.—^Balthazor v. B & B Boiler 
& Supply Co., 217 P.2d 906, 169 Kan. 
188. 

57. Va.—Pearcey v. St Paul Fire & 
Marine Ins. Co., 177 S.R 843, 163 
Va, 928—Hick’s Personal Repre¬ 
sentative V. Romaine, 82 S.H. 71, 
116 Va. 401. 

58. U.S.—Galloway v. U. S.. Cal.. 63 
S.Ct 1077, 819 UjS. 372, 87 LuEd. 
1458, rehearing denied 63 S.Ct 1443, 
320 U.S. 214, 87 L,Bd. 1851. 

Mo.—Seago v. New Tork Cent R. Co., 
166 S.W.2d 126, 348 Mo. 761. re¬ 
versed on other grounds 62 S.Ct 
806, 316 U.S. 781, 86 I*Bd. 1188— 
Darby v. Henwood, 146 S.W.2d 376, 
346 Mo. 1204—Dappin v. Prebe, 181 
S.W.2d 611, 346 Mo. 68—Hardin v. 
. Illinois Cent R. Co., 70 S.W.2d 
1076, 334 MOv!!®®r certiorari denied 


Illinois Cent R. Co. v. Hardin, 65 
S.Ct 86. 293 U.S. 674, 79 L.Ed. 672 
—Saunders v. Prue, 151 S.W.2d 478. 
236 Mo.App. 1246—^Donlan v. Amer¬ 
ican Motorists Ins. Co., App., 149 
S.W.2d 878. 

Va.—^Pearcey v. St. Paul Fire & Ma¬ 
rine Ins. Co., 177 S.E. 843, 163 Va. 
928. 

W.Va.—^Davis v. Combined Ins. Co. 

of America, 70 S.E,2d 814, 

64 C.J. p 385 note 74. 

PorUon of evideaoo 
While plaintiff is to be accorded 
the benefit of all fair and reasonable 
inferences In his favor, he is not en¬ 
titled to the benefit of forced and vio¬ 
lent Inferences which can only be 
drawn by isolating a particular por¬ 
tion of the evidence from its context, 
and by attributing a meajiing to it 
contrary to what all the other of 
plaintiff’s own evidence shows to 
have been the actual fact.—Douglas 
V. National Lilfe & Accident Ins. Co. 
of Nashville, Tenn., 166 S.W.2d 267, 
236 Mo.App. 467. 

65. Md.—Stottlemyer v. Qroh, 94 A. 
2d 449, 201 Md. 414. 

60. Ala,—^McCarty v. Williams, 102 
So, 138, 212 Ala. 282. 

64 C.J. p 386 note 76. 

Xhfflarenofr of negligeuoe 

In ruling on demurrer to evidence 
and motion for directed verdict, it 
was trial court's duty to say wheth¬ 
er any facts were established by the 
evidence ffom which nbgllgence could 
be reasonably inferred, but it was for 
jury to say whether negligence 
should be inferred from the facts.— 
Hale-Halsell Co. v. Webb, 89 P.2d 
273, 184 OkL 689. 

61. Mo.—-Anderson v. Asphalt .Dis¬ 

536 


tributing Co., 66 S.W.2d 688, 86 A. 
L..R. 1033. 

Okl.—Mid-Continent Petroleum Corp. 

V. Rhodes, 240 P.2d 96, 205 Okl. 661 
—^Medlin v. Safeway Stores, 167 P. 
2d 907, 196 Okl. 369—Sinclair Prai¬ 
rie Oil Co. V. Smith, 99 P.2d 903, 186 
Okl. 631—Shell Petroleum Corp. v. 
Beers, 91 P.2d 777, 186 Okl. 331— 
Pure Oil Co. v. Gear, 83 P.2d 389, 
183 OkL 489. 

64 ax p 386 note 77. 

Any suhstautlal evideaoo 

Whether a demurrer to the evidence 
should be sustained for failure of ev« 
Idence to support verdict depends on 
whether there Is shown any sub¬ 
stantial evidence that supports the 
verdict.—^Vaughn v. Kansas City Gas 
Co., 169 S.W.2d 690, 236 Mo.App. 669. 

62. Okl.—Cooke v. Townley, 265 P. 
2d 1108—^Looney v. Bruin Oil Corp., 
122 P.2d 1007, 190 Okl. 266. 

64 ax p 386 note 78. 

63. Kam—Walsh v. Kansas Fuel Co., 
137 P. 941, 91 Kan. 310, 60 L.R.A., 
N.S., 686. 

64* Mo.—Porter v. Thompson, 206 S. 

W. 2d 509, 367 Mo. 31—^Norwood v. 
Norwood, 183 S.W.2d 118, 363 Mo. 
648—Sparks v, Auslander, 182 S. 
W.2d 167, 868 Mo. 177—O’Shea v. 
Pattison-McGrath Dental Supplies, 
180 S.W.2d 19, 362 Mo. 855—Goslln 

■ V. Kurn, 173 S.W.2d 79, 361 Mo. 896 
—Hopkins v. Kum, 171 S.W.2d 625, 
351 Mo. 41, 149 A.L.R. 762—Bragg 
V. Ohio Chemical & Mfg. Co.. 162 
S.W.2d 882, 349 Mo. 577—Trower 
V. MIssouri-BAnsas-Texas R. Co., 
149 S.W.2d 792, 347 Mo. 900—Dar¬ 
by V* Henwood, 145 S.W.2d 876, 346 
Me. 1204—Liuettecke v. City of St. 
liouia, 140 S.W.2d 45, 346 Mo. 168— 
Kick V. Ftanklin, 11,7 S.W.2d .284, 
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the evidence on demurrer to support a jur/s find¬ 
ing depends on its sufficiency to establish facts, on 
-which the finding is necessarily based, with reason¬ 
able certainty in the minds of persons of ordinary 

and average intelligence.^® 

In some jurisdictions, when the case is tried be¬ 
fore a jury, the demurrer is sustained only when 
there is no substantial evidence whatever in sup¬ 
port of some essential fact of plaintiffs case;®® in 
■others the demurrer is sustained when the evidence 
is conflicting and decidedly preponderates in favor 
of demurrant on some decisive point,®7 or when the 
•evidence so decidedly preponderates in favor of de- 
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fendant that a verdict for plaintiff would be set 
aside by the court on motion.®® 

Particular statements as to when sustained. It 
has been held, according to varying statements of 
similar import, that a demurrer to the evidence 
should be sustained where demurree fails in liis 
proof;®® where plaintiff fails to make out a case 
for the jury;*^® when plaintiffs evidence is prima 
facie insufficient for a recovery where the evi¬ 
dence does not show a prima facie case;^® where 
the evidence would not sustain a verdict*^® or a 
judgment or where evidence introduced by plain¬ 
tiff is clearly insufficient to form the basis of a 


342 Mo. 716—Cento v. Security 1 
Bldgr. Co., 99 S.W.Sd 1—^Youngr v. 
Wheelock, 64 S.W.2d 950, 338 Mo. 
392, certiorari denied Wheelock v. 
Toungr, 64 S.Ct. 627, 291 tJ.S. 676, 
78 Li.Ed. 1064—Barker v. Sllver- 
forb, App., 201 S.W.2d 408—^Tenk- 
hoff V. New York Life Ins. Co., 
App., 191 S.W.2d 1005—Nicholas v. 
Chicago, B. & Q. R. Co., 188 S.W.2d 
.511, 239 Mo.App. 421—Sorenson v. 
Emery, Bird, Thayer Dry Goods 
Oo., 187 S.W.2d 480, 238 Mo.App. 
1241—GafCron v. Prudential Life 
Ins. Co., 187 S.W.2d 41, 238 Mo.App. 
749—^Adams v. Thompson, App., 178 
S.W.2d 779—^Friedman v. John 
Mancock Mut Life Ins. Co., App., 
168 S.W.2d 966—^Dyer v. Kansas 
-City Life Ins. Co., App., 168 S.W.2d 
433, opinion quashed State ex reL 
Dyer v. Blair, 178 S.W.2d 1020, 362 
Mo. 584, conformed to, App., 188 
S.W.2d 758—Sparks v. Kansas City, 
160 S.W.2d 819, 236 Mo.App. 710— 
Daniels v. Luechtefeld, Ajpp., 155 6. 
W.2d 807—^Weigel v. Reintjes, App., 
154 S.W.2d 412—Rearden v. F. W. 
Woolworth Co., App., 164 S.W.2d 
878—Graves v. May Department 
Stores Co., App., 153 S,W.2d 778 
—^Perringer v. Lynn Food Co., App., 
148 S.W.2d 601—Brouk v. United 
Wood Heel Co., App., 145 S.W.2d 
476—Swain v. Anders, 140 S.W.2d 
730, 285 Mo.App. 126—Wilhelm v. 
R. S. Buchanan Co., App., 131 S.W. 
2d 894—^Winter v. Metropolitan 
Life Ins. Co., App., 129 S.W.2d 99 
—^Belsky v. Metropolitan Life Ins. 
Ck>., App., 124 S.W.2d 508—Vaccaro 

V. City of St. Louis, App., 123 S.W. 
2d 230—^Barken v. S. S. Kresge Co., 
App., 117 S.W. 2d 674—Speakman v. 
Kurn, App., 115 S.W.2d 185—Mc- 
Nicholas v. Continental Baking Co., 
App., 112 S.W.2d 849—Liebaart v. 
Hoehle’s Estate, App., Ill S.W.2d 
926—^Bach v. Ludwig, App., 109 S. 

W. 2d 724—City of Festus ex rel. 
and to Use of Stolzer v. Kausler, 
App., 105 S.W.2d 646—^Hess v. Hes- 
sel, App., 102 S.W.2d 729. 

Beasonable conoUuioiL 
A demurrer to plaintilTs evidence 
should be overruled where reasonable 


conclusion from established facts and 
circumstances may be drawn favor¬ 
able to plaintilTs case notwithstand¬ 
ing reasonable conclusion might be 
drawn In defendant's favor, but 
should be sustained, where the only 
reasonable conclusion to be drawn 
from the evidence is in favor of de¬ 
fendant.—^Deselms v. Combs, 174 P.2d 
107, 162 Kan. 15. 

65. Mo.—Snowwhite v. Metropolitan 
Life Ins. Co., 127 S.W.2d 718, 344 
Mo. 706—Cole v. XJhlmann Grain 
Co., 100 S.W.2d 811, 340 Mo. 277— 
James v. Bailey Reynolds Chan¬ 
delier Co.. SO S.W.2d 118, 326 Mo. 
1064—^Raftery v. Kansas City Gas 
Co., 169 S.W,2d 105, 237 Mo.App. 
427. 

66. Kan.—Greep v. Bruns, 159 P.2d 
803, 160 Kan. 48. 

Okl.—Empire Oil & Refining Co. v. 
Williams, 86 P.2d 291, 184 Okl. 
172—^National Life & Accident Ins. 
Co. v. Roberson, 68 P.2d 796, 180 
Okl. 265. 

64 C.J. p 386 note 80. 

Ho probative force or value 
The trial court can allow an in¬ 
struction in the nature of a demurrer 
to the evidence only where the proof 
is so lacking in probative force or 
value that it may be said as a mat¬ 
ter of law that there is no substan¬ 
tial competent evidence to sustain 
plaintilTs case.—^Nevins v. Solomon, 
189 S.W.2d 1109, 235 Mo.App. 967, cer¬ 
tiorari quashed State ex rel. Nevins 
V. Hughes, 149 S.W.2d 836, 847 Mo. 
968. 

67. W.Va.—Davis v. Combined Ins. 
Co. of America, 70 S.E.2d 814— 
McGraw v. Hash, 51 S.E.2d 774, 132 
W.Va 127—^Nlland v. Monongahela 
West Penn Public Service Co., 24 S. 
B.2d 83, 125 W.Va 231—Conner v. 
Jarrett, 200 S.B. 89, 120 W.Va 638. 

68. Va—^Michael v. Roanoke Mach. 
Works, 19 S.E. 261, 90 Va 492, 44 
Am.S.R. 927. 

64 C.J. p 386 note 81. 

69. OkL—Shamblin v. Shamblin, 241 
P.2d 941, 206 Okl. 138—Starmer v. 
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Mid-West Chevrolet Corp., 61 P.2d 
786, 175 Okl. 160. 

W.Va—James v. Adams, 16 W.Va 
245. 

64 C.J. p 386 note 82. 

GeuMral soope or meaning 
Where testimony fails to establish 
allegations of petition, not in some 
I>artlcular, but in its general scope 
or meaning, there is a failure of proof 
which warrants the sustaining of a 
demurrer to the evidence.—^Frogge v. 
Belford, 211 P.2d 49, 168 Kan. 74, 
opinion adhered to 215 P.2d 200, 168 
JCan. 582. 

70- Mo.—^Knorp v. Thompson, App., 
167 S.W.2d 105, transferred, see 175 
S.W.2d 889, 352 Mo. 44. 

71. Mo.—State v. Goetz, 33 S.W. 161, 
131 Mo. 676—Smith v. Missouri 
Pac. R, Co., 20 S.W. 896, 118 Mo. 

70. 

72. Kan.—Moler v. Cox, 149 P.2d 611, 
158 Kan. 589. 

64 C.J. p 386 note 84. 

73. Okl.—Genet Co. v. National 
Bank of Tulsa, 133 P.2d 553, 191 
Okl. 481—Milliken v. Wilkinson, 
101 P.2d 811, 187 OkL 148—Witt v. 
Garrod, 101 P.2d 619, 187 Okl. 14— 
New Amsterdam Cas. Co. v. Shi, 
72 P.2d 789, 181 OkL 166—Young 
V. Beattie, 45 P.2d 470, 172 Okl. 250 
—^First State Bank of Loco v. Lu¬ 
cas, 38 P.2d 622, 168 Okl. 406—Doss 
Oil Royalty Co. v. Buck, 80 P.2d 
166, 167 OkL 394. 

64 C.J. p 386 note 85. 

I 

74. Okl.—Genet Co. r. National 
Bank of Tulsa, 133 P.2d 563, 191 
Okl. 481—Milliken v. Wilkinson, 101 
P.2d 811, 187 Okl. 143—Moore v. 
Kilmer, 90 P.2d 892, 185 Okl. 153— 
New Amsterdam Cas. Co. v. Shi, 72 
P.2d 789, 181 OkL 166—Jander v. 
McNeill, 43 P.2d 1022, 169 Okl. 433 
—^Harrington v. City of Tulsa, 39 
P.2d 120, 170 Okl. 20—Halbach v. 
Parkhill Truck Co., 87 P.2d 971 
169 OkL 475—First State Bank of 
Loco V. Lucas, 33 P.2d 622, 164 
Okl. 406. 

64 C.J. p 386 note 86. 
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judgment for Also, a demurrer to the evi¬ 

dence may or should be sustained where there is no 
evidence to sustain plaintiff’s cause of action;'^® 
where there is no competent evidence sufficient from 
any angle to establish a right to recovery or to a 
verdict or judgment in favor of plaintiff where 
no evidence is introduced tending to prove the 
cause of action set up;78 where the evidence does 
not reasonably tend to show a cause of action;*^® 
where no evidence is offered in support of an al¬ 
legation necessary to a recovery by plaintiff;®® or 
where there is no competent evidence on an issue 
essential to a recovery by plaintiff.®^ 

It has otherwise been held that a demurrer is 
properly sustained where there is an entire failure 
to prove one or more facts essential to the existence 


of the cause of action ;®2 where plaintiffs testimony 
is wholly insufficient to prove the material allega¬ 
tions in his declaration;®® if plaintiffs evidence 
shows affirmatively that he is not entitled to re¬ 
cover;®^ or if on any view®® or theory®® of the 
evidence plaintiff cannot recover; also, where there 
is a fatal variance between the allegations and the 
proof a demurrer to the evidence should be sus¬ 
tained.®*^ Various other statements of similar mean¬ 
ing have been made by the courts as to when a de¬ 
murrer should be upheld.®® The effect of sustaining 
a demurrer is to hold that plaintiff has not made 
a prima facie case.®® 

Particidar statements as to when overruled. It 
has been held, according to var3ring statements of 
similar import, that a demurrer to the evidence 


75. Kan.—Cottom v. National Fire 
Ins. Co., 70 P. 357. 65 Kan. 611. 

64 C.J. p 386 note 87. 

76. Okl.—National Life & Accident 
Ins. Co. V. Roberson, 68 P.2d 796, 
180 Okl. 265. 

64 C.J. p 386 note 88. 

77. Okl.—^Boles v. Johnson, 237 P.2d 
620, 205 Okl. 356—Chandler v. Kurn, 

180 P.2d 661, 198 OkL 557—Genet 
Co. V. National Bank of Tulsa« 133 
P.2d 553, 191 Okl. 481—New Am¬ 
sterdam Cas. Co. V. Shi, 72 P.2d 789, 

181 Okl. 166—Kile v. Kile, 63 P.2d 
753, 178 Okl. 676—Board of Edu¬ 
cation of City of Bartlesville, 
Washinsrton County, v. Montgom¬ 
ery, 60 P.2d 752, 177 Okl. 423— 
Wright V. Medlar, 56 P.2d 395, 176 
Okl. 555—^Robinson v. Phillips Pe¬ 
troleum Co., 54 P.2d 322, 175 Okl. 
640—First State B€mk of Loco v. 
Lucas, 33 P.2d 622, 168 Okl. 406. 

64 C.J. p 386 note 89. 

78. Mo.—^Mllliken v. Thyson Com¬ 
mission Co., 100 S.W. 604, 202 Mo. 
637. 

78. Mo.—^Noles V. Terminal R. R. 
Ass*n of St Louis, App., 154 S.W. 
2d 606. 

Okl.—Norman v. Groves, 97 P. 561, 22 
Okl. 98. 

80. Okl.—Black v. Wickett, 259 P. 
642, 127 OkL 53. 

8X. Kan.—Staab v. Staab, 168 P.2d 
418, 160 Kan. 417. 

Okl.—^Pittsburg United Corporation 
v. Beeler, 86 P.2d 486, 169 Okl. 195 
—Cockrell v. Martin, 265 P. 1101, 
124 Okl. 284. 
view by Jury 

In passenger’s action for injury 
sustained when automobile left 
street and struck posts, fact that 
Jury had viewed scene of accident 
did not preclude court from taking 
case from Jury, on demurrer to the 
eridence, «rhere there was no evi¬ 
dence of defendants* primary negli¬ 


gence.—Blackwell V. Miller, 73 P.2a 
852, 181 Okl. 348. 

88. Kfln —Carver v. Farmers & 
Bankers Broadcasting Corp., 179 
P.2d 195, 162 Kan. 663. 

Ohio.—Schumacher Stone Co. v. Vil¬ 
lage of Columbus Grove, 57 N.E.2d 
251, 73 Ohio App. 557. 

64 C.J. p 386 note 94. 

83. Kan.—^Beecher v. Stepanian, 224 
P.2d 1017,170 Kan. 201. 

Okl.—Central Fire Ins. Co. of Bal¬ 
timore V. Smith, 107 P.2d 361, 188 
Okl. 203—Noah v. Stewart, 96 P. 
2d 1034, 186 Okl. 165—National Life 
& Accident Ins. Co. v. Roberson, 
68 P.2d 796, 180 Okl. 265—Chicago, 

R. I. & P. Ry. Co. V. Kahl, 35 P.2d 
731, 168 OkL 578. 

64 C.J. p 386 note 95. 

Necessity of substantial testimony 
The rule applicable to a demurrer 
to plaintilTs evidence does not re¬ 
lieve plaintiff of the necessity of pro¬ 
ducing substantial testimony to 
prove the issues.—Bauer v. Wood, 
154 S.W.2d 356, 236 MoA.pp. 266— 
Swain v. Anders, 140 S.W.2d 730, 235 
Mo. App. 125. 

84. Mo.—^Benton v. Kansas City, 168 

S. W.2d 476, 237 Mo.App. 385. 

OkL—^Morgan Sash & Door Co. v. Cul¬ 
len Lumber Co., 159 P.2d 238, 195 
Okl. 448. 

64 C.J. p 386 note 96. 

Gontributory negligence 
Although burden is on defendant to 
plead and prove contributory negli¬ 
gence, if plaintiff's own evidence or 
pleading shows him guilty of such 
negligence as precludes a recovery, 
defendant may take advantage by de¬ 
murring.—Atherton v. Goodwin, 180 
P.2d 296, 163 Kan. 22—^Moler v. Cox, 
149 P.2d 611, 158 Kan. 589. 

85. OkL—Kizziar v. Pierce, 226 P.2d 
941, 204 Okl. 51. 

86. Fla.—^Loeffler v. West Tampa, 
46 So. 426, 55 Fla. 276. 
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Admitted facts 

Where on admitted facts plaintiff 
is not entitled to prevail on any the¬ 
ory, it Is duty of court to sustain 
demurrer to evidence.—Colebrook 
Guaranty Sav. Bank v. Lambert, 44 
P.2d 117, 172 Okl. 80. 

87. Mo.—^Horvath v. Chestnut Street 
Realty Co., App., 144 S.W.2d 165. 

64 C.J. p 387 note 1. 

88. Kan.—Beecher v. Stepanian, 224 
P.2d 1017, 170 Kan. 201. 

Okl.—^Randall v. Paine-Nichols Ab¬ 
stract Co., 238 P.2d 319, 205 Okl. 
480, 28 A.L.R.2d 887. 

64 C.J. p 387 note 99. 

Demurrer should be sustained 

(1) If evidence to which a party 
demurs is such that a Jury might 
have found a verdict for opposite 
party.—Croft v. Snidow, 33 S.E.2d 
208, 183 Va. 649. 

(2) Where the evidence intro¬ 
duced by plaintiff in support of alle¬ 
gations necessary to recovery, when 
viewed in the strongest aspect, fails 
to support plaintiff’s case.—^Randall 
V. Paine-Nichols Abstract Co., 236 
P.2d 319, 205 Okl. 430, 28 A.L.R.2d 
887—^Foreman v. Chicago, R. I. & P. 
Ry. Co., 74 P.2d 350, 181 Okl. 259. 

(3) Where the record contains no 
evidence tending to establish the lia¬ 
bility of demurrant.—^Randall v. 
Paine-Nichols Abstract Co., supra— 
Nehring v. Ferguson, 40 P.2d 1040, 
170 Okl. 883—Green v. Scott, 28 P.2d 
577, 167 Okl. 64. 

(4) Where plaintiff’s evidence 
wholly fails to sustain allegations 
or some material element thereof in¬ 
dispensable to his recovery.—^Bell v. 
Radabaugh, 62 P.2d 79, 178 Okl. 106. 

(5) Where a party wholly falls to 
prove facts sufficient to entitle him 
to recover.—J. R. Watkins Co. v. 
Palmer, 146 P.2d 843, 193 Okl. 684. 

89. N.M.—^Pankey v. Hot Springs 
Nat. Bank, 119 P.2d 636, 46 N.M. 
10 . 
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should be overruled where the uncontradicted evi¬ 
dence shows beyond question that plaintiff is en¬ 
titled to recover where demurree proves facts 
sufficient to entitle him to recover as against de¬ 
murrant where the petition states a cause of ac¬ 
tion and the proof fairly sustains it;^2 where 
plaintiffs testimony establishes not only defendant’s 
personal liability, but acts and conduct on his part 
amounting to acknowledgment of liability where 
plaintiff’s evidence construed most strongly in his 
own favor fairly sustains every fact essential to 
his cause of action or where the evidence is 
sufficient to make out a prima facie case,to 


prove plaintiff’s claim,or to sustain plaintiff’s 
case,®7 or to support a verdict^^ or a judgment.^^ 

A demurrer is also properly overruled where the 
petition is sustained by competent evidence where 
there is some proper evidence to sustain every al¬ 
legation of the petition^ or to support plaintiff’s 
case;3 where there is any evidence in any permis¬ 
sible inference reasonably tending to sustain the 
claims of a party or where there is any evidence 
to sustain plaintiff’s case,5 or fairly tending to 
establish a right to relief,® or tending to establish 
each fact necessary to support plaintiff’s cause of 


90. OkL—^First State Bank of Ad- 
dingrton v. lAttimer, 149 P. 1099, 
48 OkL 104. 

91. OkL—^Blaylock v. Malernee, 92 
P.2d 367, 186 OkL 381—Higgrins v. 
Phoenix Ins. Co., 62 P.2d 736, 176 
Okl. 394. 

64 C.J. p 387 note 3. 

92. Kan.—State v. Gerhards, 162 P. 
1149, 99 Kan. 462. 

Okl.—T. H. Rogers Lumber Co. v. M. 
W. Judd Lumber Co., 153 P. 150, 
62 Okl. 387. 

93. Okl.—Pratt v. Hancock, 246 P. 
220, 117 Okl. 300. 

94. Kan.—Harter v. Atchison, etc., 

R. Co., 38 P. 778, 55 Kan. 260. 

64 C.J. p 387 note 6. 

9f5. Kan.-—In re Regie’s Estate, 228 
P.2d 722, 170 Kan. 558. 

N,C.—Wellington-Sears Co. v. Kerr 
Bleaching & Finishing Works, 66 

S. B.2d 24, 231 N.C. 96. 

Okl.—Jacobs v. Rothschild, 197 P.2d 
951, '200 Okl. 699—^McCradten v. 
Franco-D o m i n 1 o n Development 
Corp., 117 P.2d 136, 189 Okl. 354— 
Dexco, Inc., v. Larkin Torpedo Co., 
82 P.2d 992, 183 Okl. 408—Wiggins 
v. Wiggins, 66 P.2d 119, 176 Okl. 
221—Miller v. Delameter, 43 P.2d 
782, 171 Okl. 606. 

64 C.J. p 387 note 7. 

The method of averaging speeds 
will not be given controlling weight 
on demurrer to evidence. In effort to 
show that plaintiff has not made out 
a prima facie case on the physical 
facts.—Blackburn v. Ready-Mixed 
Concrete Co., Mo.App., 188 S.W.2d 
626. 

96. Kan.—^Beecher v. Stepanian, 224 
P.2d 1017, 170 Kan, 201. 

Okl.—Hollis V. Hollis, 172 P.2d 999, 
197 Okl. 624—Sanders v. Percy, 221 
P. 420, 94 Okl. 145. 

97. Kan.—^Anderson v. Heasley, 148 
P. 738, 96 Kan. 672. 

Mo.—Wyatt v. ICansas City Termi¬ 
nal Ry. Co., 74 S.W.2d 61, 229 Mo. 
App. 179^B'umgarner v. SUcstrum, 
67 S.W.2d 620, 228 Mo.App. 424. 

98. KAn.—^Flentie v. Townsend, 30 
P.2d 132, 139 Kan. 82. 


Mo.—Moone v. Kroger Grocery & 
Baking Co., App., 148 S.W.2d 628. 
Okl.—Van Noy v. Buchanan, '264 P. 
2d 297—Bredouw v. Wilson, 256 P. 
2d 421, 208 Okl. 393—Enid Transfer 
& Storage Co. v. Mollenhauer, 261 
P.2d 1068. 207 Okl. 664—Magnolia 
Petroleum Co. v. McGeeley, 223 P. 
2d 131, 203 Okl. 470—Riveer v. 
Thornton, 210 P.2d 366, 202 Okl. 
96—Chuck’s Bar v. Wallace, 176 P. 
2d 484, 198 Okl. 162—Brayton v. 
Carter, 163 P.2d 960, 196 Okl. 126— 
Eisenschmidt v. Conway, 166 P.2d 
241, 195 Okl. 77—Western Beauty 
Supply Co. V. Duart Sales Co., 133 
P.2d 202, 192 Okl. 6—Davis v. Cur¬ 
ry, 133 P.2d 186, 192 Okl. 32—Peo¬ 
ples Finance & Thrift Co. v. Fer- 
rier, 129 P.2d 1016, 191 Okl. 364— 
Johnston v. Dill, 19 P.2d 354, 162 
Okl. 125. 

64 C.J. p 387 note 10. 

99. Kan.—Henks v. Panning, 264 P. 

2d 483, 173 Kan. 424. 

Okl.—Stapleton v. Rathbun, 263 P. 
2d 164, 208 Okl. 106—^Enid Transfer 
& Storage Co. v. Mollenhauer, 261 
P.2d 1068, 207 Okl. 6*64—Magnolia 
Petroleum Co. v. McGeeley, 223 
P.2d 131, 203 Okl. 470-^huck’s 
Bar V. Wallace, 176 P.2d 484, 198 
Okl, 162—Hale v. City of Cushing, 
127 P.2d 818, 191 Okl. 137—Allen v. 
Cavin, 66 P.2d 40, 179 OkL 460. 

64 C.J. p 387 note 11. 

Theory embraced within, pleading 
A declaration of law in the nature 
of a demurrer to the evidence should 
be refused if there is any substan¬ 
tial evidence to support the Judgment 
on any theory embraced within the 
pleadl^.—^Hess v. Hessel, Mo.App., 
102 S.W.2d 729, 

1. Kan.—Cargill Commission Co. v. 
Mowery, 161 P. 634, 162 P. 313, 
99 Kan. 389. 

2. Kan.—^Hagan v. American Bldg., 
etc.. Assoc., 43 P. 1138, 2 Kan.App. 
711—Steelsmith v. Union Pac. R. 
Co., 40 P. 992, 1 Kan.App. 10. 

3. Kan.—^In re BondA Estate, 160 
P.2d 343, 168 Kan. 776. 

Okl.—^Hamil v. Murphy, P.2d 406, 
181 Okl. 523. 


4. Okl.—Gawf V. Gawf, 240 P.2d 
1005, 206 Okl. 73. 

5. Kan.—Lee v. Kansas City, 267 
P-2d 931, 176 Kan. 729—Siegrist v. 
Wheeler, 269 P.2d 223, 176 Kan. 11 
—Herron v. Chappell, 255 P.2d 
632, 174 Kan. 350—Tuggle v. Gath¬ 
ers, 254 P.2d 807, 174 Kan. 122— 
Cain V. Steely. 262 P.2d 909, 173 
Kan. 866—^Palmer v. Land & Pow¬ 
er Co., 239 P.2d 960, 172 Kan. 231 
—^Adams V. Dennis, 229 P.2d 740, 
171 Kan. 32—^McCracken v. Stewart, 
223 P.2d 963, 170 Kan. 129—Harral 
V. Kent Corp., 212 P.2d 356, 168 
Kan. 322—Gabel v. Hanby, 193 P. 
2d 239, 165 Kan. 116—Huggins v. 
Kansas Power & Light Co., 187 P. 
2d 491, 164 Kan. 27—ReveU v. Ben¬ 
nett. 176 P.2d 638, 162 Kan. 346— 
Columbia Cas. Co. v. Sodinl, 166 P. 
2d 524, 159 Kan. 478—Smith v. 
Kansas City, 146 P.2d 660, 158 Kan. 
213—^Boxberger v. Texas Co., 134 

I P.2d 644, 166 Kan. 471—Bessette 
v. Brnsting, 127 P.2d 438, 166 Kan. 
640—^Hurla v. Capper Publications, 
87 p.2d 652,. 149 Kan. 869. 

64 C.J. p 387 note 14. 

Any substantial evidence 

Kan.—^Hammargren v. Montgomery 
Ward & Co., 241 P.2d 1192, 172 Kan. 
484—Fry v. Cadle, 229 P.2d 724, 
171 Kan. 14—^Balthazor v. B & B 
Boiler & Supply Co., 217 P.2d 906, 
169 Kan. 188. 

Mo.—Winegar v. Chicago, B. & Q. R. 

Co., App., 163 S.W.2d 357. 

Neb.—Copass v. Wilbom, 296 N.W. 
566, 139 Neb. 124. 

Slight evidence 

Demurrer prayer should be refused 
if there is any competent, pertinent 
evidence, however slight, coming 
from a legal source, legally sufficient 
as tending to prove plaintiff’s case.—- 
York Motor Exp. Co. v. State, for 
Use of Hawk, 74 A.2d 12, 195 Md. 
625—State, for Use of Bowman v. 
Wooleyhau Transport Co., 66 A.2d 
321, 192 Md. 682—^Levhr v. Cook,' 47 
A.2d '505^ 186 Md. 635. 

6. Kan.—^Moore v. Moore, 1*60 P. 239 
93 Kan. 697, 96 Kan. 95. 
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action,7 or reasonably tending to establish the cause 
of action,® or to prove the issues,® or to support 
plaintilf’s contention,or to show plaintiff’s right 
to recover,or tending to establish the allegations 
of plaintiff’s petition.!® 

It has also been stated that the overruling of a 
demurrer to the evidence is proper where the evi¬ 
dence is such that a jury might have found a verdict 
for demurreei® or if reasonably fair minded men 
might have differed on the question ;14 where lia¬ 
bility of demurrant may fairly be inferred from the 
facts stated in the demurrer ;15 where the evidence 
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fairly tends to sustain any cause of action;!^ 
where a submissible case is made on any theory- 
pleaded;!'^ or where a verdict for plaintiff would 
not have been set aside as without evidence to sup¬ 
port it ;i® and it is improper to sustain a demurrer 
to the evidence where the evidence is not such that 
the court could say as a matter of law that it did 
not prove or tend to prove any cause of action im 
favor of plamtiff and against defendant.!® Sim¬ 
ilar statements of the rule as to when a demurrer 
should be overruled have appeared in the adjudi¬ 
cated cases.®® 


7. Kan.—Horine v. Hammond, 146 
P. 1144, 94 Kan. 679. 

64 C.J. p 387 note 16. 

8. Kan.—^Herron v. CThappeil, 255 P. 
2d 632, 174 Kan. 350—Samms v. 
Regier, 207 P.2d 414, 167 Kan. 556 
—Harris v. Exon, 170 P.2d 827, 
161 Kan. ‘SSS, opinion adhered to 
176 P.2d 260. 162 Kan. 270—Burgin 
V. Newman, 164 P.2d 119, 160 Kan. 
592—Staab v. Staab, 163 P.2d 418, 
160 Kan. 417. 

Okl.—Van Noy v. Buchanan, 264 P. 
2d 297—^Independent School Dlst. 
No. 66, Wagoner County v. Stafford, 
257 P.2d 1092, 208 Okl. 642—Enid 
Transfer & Storage Co. y. Mollen- 
hauer, 251 P.2d 1068, 207 Okl. 654 
—Oklahoma Transp. Co. v. Mitch-1 
ell, 243 P.2d 350, 206 Okl. 295— 
Acme Glass Co. v. Owens, 232 P, 
2d 624, 204 Okl. 601—Alsup y. 
Skaggs Drug Center, 223 P.2d 530, 
203 Okl. 525—^Magnolia Petroletim 
Co. y. McOeeley, 223 P.2d 131, 203 
Okl. 470—Chuck’s Bar y, Wallace, 
176 P.2d 484, 198 Okl. 152-JCity of 
Holdenville v. Kiser, 156 P.2d 363, 
195 Okl. 189—Producers Pipe & 
Supply Co. y. Ledger, 112 P,2d 359, 
188 Okl. 644—^Hatmaker y. Gripe, 
84 P.2d 418, 184 Okl. 26—Griffin 
V. Patterson, 80 P,2d 246, 183 Okl. 
108—Singer Sewing Mach. Co. y. 
Riley, 61 P.2d 235, 177 Okl. 558— 
Chicago, R. I. & P. Ry. Co. y. Lar¬ 
wood, 61 P.2d 608, 175 Okl. 96— 
Missouri State Life Ins. Co. y. Ey- 
erett, 29 P.2d 575, 167 Okl. 350, 

64 C.jr. p 388 note 17. 

8. Okl.—Benke y. Btepp, 184 P.2d 
615, 199 Okl. 119—Anderson y. 

Chrlstburgh, 56 P.2d 66, 176 Okl. 
300—Young y. Smith, 41 P.2d 461, 
171 Okl. 222. 

64 C.J. p 388 note 18. 

10. Kan.—^Travis v. Simpson, 187 
P. 684, 106 Kan. 323. 

64 C.J. p 388 note 19. 

Theory 

If there Is any substantial eyldence 
to support plaintiff’s theory, demur¬ 
rer to his evidence should be over¬ 
ruled. 

Kan.—Stevens v. Stag Drilling, Inc., 
252 P.2d 616, 173 Kan. 770. 


Okl.—Stapleton v. Rathbun, 253 P.2d 
164, 208 Okl. 105. 

11. Md.—Winslow v. Atz, 177 A. 
272, 168 Md. 230. 

Neb.—Copasa y. Wilbom, 296 N.W. 
565, 139 Neb. 124. 

Okl.—Cline v. Butts, 29 P.2d 777, 
167 Okl. 378—Wichita Falls, etc.. 
Ry. Co. v. Puckett, 157 P, 112, 58 
Okl. 463. 

12. Kan.—Klassen v. Central Kan. 
Co-op. Creamery AlSs'h, 166 P.2d 
601, 160 Kan. 697. 

Okl.—St. Louis, S. P. Ry. Co. v. 
Davis, 258 P.2d 612—Phillips Pe¬ 
troleum Co. v. Myers, 210 P.2d 
944, 202 Okl. 161-^uck’s Bar v. 
Wallace. 176 P.2d 484, 198 Okl. 152 
—Stlnchcomb v. Harris, 134 P.2d 
990, 192 Okl. 184—Walton v. Bry¬ 
an, 109 P.2d 489, 188 Okl. 368—Gor¬ 
don v. Continental Ins. Co., 76 P. 
2d 1055, 182 Okl. 240-^eep Rock 
OU Corp. v. Fox, 63 P.2d 24, 178 
Okl. 516—Kansas, O. & G. Ry. Co. 
v. Ballew, 61 P.2d 181, 177 Okl. 
500—^Farmers Nat. Bank of Sul¬ 
phur y. Bell, 54 P.2d 1072, 176 Okl. 
174—Reynolds v. Reynolds, 60 P.2d 
1088, 174 Okl. 443-Herrian v. Un¬ 
ion Eauity Co-op. Exchange, 45 P. 
2d 151. 172 Okl. 393—Ward v. 
Coleman, 39 P.2d 113, 170 Okl. 201— 
Improved Industrial Order of Wise- 
men y. Mims, 82 P.2d 885, 168 Okl. 
437—Johnston v. DUl, 19 P.2d 354, 
162 Okl. 125. 

64 C.J. p 888 note 21. 

13. V€U—Millard w Cohen, 46 S.E. 
2d 2, 187 Va. 44. 

64 C«J. p 888 note 22. 

14. Kan.—^Modlin v. Consumers Co¬ 
op. Ass’n, 241 P.2d 692, 172 Kan. 
428—Fowler y. Mohl, 241 P.2d 617, 
172 Kan. 423—Sheeley Bakiug Co. 
v. Buddarth, 241 P.2d 496, 172 Kan. 
533—McCracken v. Stewart, 228 P. 
2d 968, 170 Kan. 129. 

Mo.—^Bumgarner v, Ekstrum, 67 S.W. 

2d 520, 228 Mo.App. 424. 

64 C.J. p 388 note 23. 

Tinding for plaintiff 
Prayer In nature of demurrer to 
evidence must be reiected, where 
plaintiff’s evidence is such that under 
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It rational mind could And for plain¬ 
tiff.—Washington Ry. & Electric Cou 
V. Anderson. 177 A. 282. 168 Md^ 
224. 

15. Fla.—Williams v. Pringle, 54 So.. 
452. 61 Fla. 485. 

16. Okl.—Wiruth v. Hillcrest Me¬ 
morial Hospital, 207 P.2d 782, 201 
Okl. 607—Stewart v. Bowser, 62 P.. 
2d 1195, 178 Okl. 382. 

64 C.J. p 388 note 25. 

17. Mo.—Billingsley v. Kansas City 
Public Service Co., 191 S.W.2d 331,. 
239 Mo.App. 440—Billingsley v^ 
Kajisas City Public Service Co.,. 
App., 181 S.W.2d 204, record quash¬ 
ed on other grounds State ex rel. 
Kansas City Public Service Co. v. 
Bland, 187 S.W.2d 211, 363 Mo.. 
1284, conformed to 191 S.W.2d 331,. 
239 Mo.App. 440. 

18. W.Va.—^Davis v. Combined Ins^ 
Co. of America, 70 B.E.2d 814. 

64 C. J. p 888 note 26. 

19. Kan,—^Rowland v. Shaw, 29 Kan.. 
438. 

20. Md.—State, for Use of Bowman,, 
v. Wooleyhan Transport Co., 65 A.. 
2d 821, 192 Md. 682. 

Demiurer held properly overruled 

(1) Where legitimate inferences in: 
plaintiff’s favor could be drawn from 
the evidence considered in its most, 
favorable light—Cox v. Hinshaw,. 
40 S.E.2d 358, 226 N.C. 700. 

(2) Where evidence on certain Is¬ 
sue was legally sufficient to submit 
case to Jury.—Salisbury Coca Cola 
BotUing Co. y. Lowe, 4 A.2d 440, 176 
Md. 230. 

(8) Where evidence was of suffi¬ 
cient probative force to enable an 
ordinary intelligent mind to draw a 
rational conclusion therefrom in sup¬ 
port of plaintiff’s right-^tate, for 
Use of Bowman, v. Wooleyhan Trans¬ 
port Co., 65 A.2d 821, 192 Md. 682— 
Levin y. Cook, 47 A.2d 605, 186 Md. 
536. 

(4) Where evidence, viewed Ini 
most favorable light for plaintiff, 
would make case for Jury.—^Tate v. 
Missburl-Kansas-Texas Ry. Co., Mo.,. 
93 S.W.2d 873. 
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Demurrer to evidence for defense. Where de¬ 
fendant introduces some competent testimony tend¬ 
ing to prove his defense as alleged,or offers evi¬ 
dence which would sustain even a partial defense 
to the plaintiff’s cause of action ,22 a demurrer to 
such evidence should be overruled; but the de¬ 
murrer should be sustained where the evidence de¬ 
murred to fails to prove any defense.®* 

Statement of reasons for decision. When a de¬ 
murrer to the evidence is sustained the court should 
specify what the defect in the proof is, if an es¬ 
sential fact has been omitted, and what its view 
of the law is if the question is as to the law which 
governs.®^ 

b. Where Evidence or Inferences Conflicting or 
Doubtful 

On a demurrar to the evidence disputed questions of 
fact are for the Jury, and the demurrer should be over¬ 
ruled where the evidence Is conflicting or presents a 
question of fact for the Jury, or where the facts are 
undisputed but different conclusions or Inferences may 
be drawn therefrom. 

On a demurrer to the evidence disputed questions 
of fact are for the jury,®* and the resolution of con¬ 
flicts in the evidence by the trial judge considering 
the case on demurrer to the evidence is improper.®* 
So a demurrer to evidence should be overruled 
where the evidence is conflicting®^ or presents a 
question of fact for the jury;®* or where the facts 
are undisputed but different conclusions®® or infer¬ 
ences®* may be drawn therefrom; or if the infer- 
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ence to be drawn from the evidence is a reasonable 
one, although not a necessary one;®^ or where 
plaintiff’s evidence is such as to shift the burden 
to defendant to introduce evidence to refute plain¬ 
tiffs evidence.®® Also, if all the favorable evi¬ 
dence, both direct and circumstantial, produced by 
plaintiff fairly tends to prove the material facts nec¬ 
essary to make a prima fade case, the fact that 
there were inconsistencies or contradictions in some 
of the testimony of himself or his witnesses will 
not justify the court in sustaining a demurrer to 
the evidence.®® 

c. Where Eecoveiy PartM or Nominal 

Where several grounds of recovery or causes of action 
are pleaded and evidence Is offered In support of each, a 
general demurrer Is properly refused If a case Is made 
for the Jury on any of the grounds or causes of action 
alleged. 

Where several grounds of recovery are pleaded 
and evidence is offered in support of each, a gen¬ 
eral demurrer is properly refused if a case is made 
for the jury on any one of the grounds alleged.®^ 
So also, where plaintiff seeks relief in two or 
more causes and the evidence is such as to entitle 
plaintiff to relief in one case and is insufflcient to 
support relief as to the other case, the court may 
overrule a general demurrer of defendant to plain¬ 
tiff’s evidence.®* A demurrer to evidence should be 
overruled if the proof sustains one of several 
counts,®* or one of several elements of damage 
alleged,®"^ or any part of plaintiff’s claim,®® or a 


SI. Kan.—Samma v. Regier, 207 P. 
2d 414, 167 Kan. 656—ReveU v. 
Bennett, 176 P.2d 538, 162 Kan. 
846—Harris v. Exon, 170 P.2d 827, 
161 Elan. 582, opinion adhered to 
176 P.2d 260, 162 Kan. 270—Burgin 
V. Newman, 164 P.2d 119, 160 Kian, 
692—Staab v. Staab, 163 P.2d 418, 
160 Kan. 417. 

Okl.—^Frederick v. Ludwig, 240 P. 

1049, 112 Okl. 217. 

64 C.J. p 388 note 28. 

22. EZan.—^Harion Mfg. Co. v. Bow¬ 
ers, 80 P. 565, 71 Kan. 260. 

64 C.J. p 388 note 29. 

23. Okl.—Willoughby v. BaU, 90 P. 
1017, 18 Okl. 636. 

64 C.J. p 386 note 98. 

24. Kan.—^Holmes v. Culver, 183 P. 
164, 89 Kan. 698. 

25. Okl.—^McComaa v. Amsden Lum¬ 
ber Co., 272 P. 835, 184 Okl. 169. 

26. N.M.—^Merchants Bank v. Dunn, 
70 P.2d 760, 41 N.M. 432. 

27. Mo.—HoUander v. John ECancock 
Mut. Life Ins. Co. of Boston, Mass., 
App., 153 S.W.2d 888. 

64 C.J. p 888 note 82. 


28. Kan.—^Thurston v. Fritz, 138 P. 
62*5, 91 Kan. 468, 50 L.R.A.,N.&, 
1167, Ann.Cas.l915D 212. 

29. Okl.—Rogers v. O. E!. Bus & 
Baggage Co., 148 P. 887, 46 Okl. 
289, Ann.Cas.l917B 581. 

64 C.J. p 888 note 34. 

30. EZan.—Kerr v. Kerr, 116 P. 880, 
85 EAn. 460. 

64 C.J. p 388 note 85. 

31. Okl.—^Munn v. Mid-Continent 
Motor Securities Co., 228 P. 150, 
100 Okl. 105. 

32. Okl.—^Allen v. Cu/bbison, 3 P.2d 
677, 160 Okl. 116. 

! 

33. Neb.—^Ross v. Carroll, 291 N.W. 
726, 138 Neb. 1, 

64 C.J. p 389 note 38. 

34. Mo.—Gray v. Kum, 137 S.W.2d 
558, 345 Mo. 1027. 

Substantial evldeiLoe 
A demurrer to evidence covering 
several assignments of negligence 
must be overruled if ther^is sub¬ 
stantial evidence supportixig any of 
them.—Guthrie v. City of St. Charles, 
16'2 S.W.2d 91, 347 Mo, 1175. 

35. Okl.—^Local Federal Sav. & Loan 
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AlSS'u of Oklahoma City ▼. Si<^es, 
1'65 P.2d 328, 196 Okl. 395. 
Oaaoellation and damages 
Where evidence showed that plain¬ 
tiff WCU9 entitled to have a mortgage 
canceled of record but there was no 
evidence on which to base a recov¬ 
ery against mortgagee for damages, 
either actual or punitive, for refusing 
to release mortgage, overruling of 
mortgagee's general demurrer to 
plaintiff's evidence was not error.— 
Local Federal Sav. & Loan Ass'n of 
Oklahoma City v. Sickles, supra. 

36. Tenn.—Knoxville Traction Co. 

V. Lane, 53 S.W. 557, 103 Tenn. 376,. 
46 L.R.A. 549. 

37. Tenn.—Coleman v. Bennett, 69 S. 

W. 734, 111 Tenn. 705. 

38. Okl.—^Demlng Inv. Co. v. Brit¬ 
ton, 179 P. 468, 72 Okl. 145. 

64 C.J. p 389 note 42. 

Any aspect 

A demurrer to the evidence goes to 
plaintiff’s entire right to recover and 
may not be sustained, if, in any as¬ 
pect or to any extent, a cause of ac¬ 
tion within the pleadings is made out. 
—Jackson v. Thomas, 191 S.E. 827> 
211 N.C. 634. 
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right to recover nominal damages.®* 
d. As to One ox More Parties 

A demurrer Joined In by several defendants should be 
overruled where a case has been made out against one 
•of them. 

Where several defendants join in a demurrer and 
a case has been made out against one of them, the 
demurrer should be overruled,but it is proper 
to sustain, a demurrer as to part of several defend¬ 
ants where the evidence is not sufficient as against 
them.^1 Where an action against two parties is 
founded wholly on the acts of one of them, the 
demurrers of both parties to the evidence must be 
judged from the standpoint, not only as to the party 
committing the acts complained of, but also as to 
the other party .^2 

§ 236. -Judgment on Demurrer 

If a demurrer to the evidence Is sustained, final judg* 
ment ordinarily is properly rendered for the party de¬ 
murring without giving his adversary opportunity to 
offer any further evidence whatever; and if the defend¬ 
ant’s demurrer Is overruled, the plaintiff is entitled to 
judgment. 

If a demurrer to the evidence is sustained, final 
judgment is properly rendered for the party de- 
murring^^ without giving his adversary an op¬ 
portunity to offer any further evidence whatever 
but, where so provided by statute, the court may 
have discretion to reopen the case and permit other 
evidence to be introduced.^® There is no adverse 
ruling, finally precluding recovery by plaintiff, until 
an instruction sustaining defendant’s demurrer to 
the evidence is given.^® In most jurisdictions if 


the demurrer is overruled, plaintiff is entitled to 
judgment,and it is not competent for defendant 
to reopen the merits and retry the issues by a 
jury.48 So the overruling of a demurrer to the 
evidence conclusively establishes defendant’s lia¬ 
bility under any count of the complaint which states 
a cause of action and leaves the amount of damages 
as the only issue for the jury.-^^ In other jurisdic¬ 
tions, however, if the demurrer is overruled, and 
no further evidence is offered by either party it 
does not follow as a matter of course that judgment 
should go to the party whose evidence is demurred 
to,®® and defendant who has demurred may be 
permitted to introduce his evidence and submit the 
case to the jury.®i 

According to some decisions, where a demurrer 
to the evidence is overruled, the only issue for sub¬ 
mission to the jury is as to the amount of damages 
to be awarded plaintiff the court has no power 
to assess damages®® except where they are liqui¬ 
dated,®^ unless the parties stipulate to let the court 
find them.®® The damages may be assessed either 
before or after the decision on the demurrer. In 
the first instance, they are assessed by the jury 
originally impaneled conditionally on the overrul¬ 
ing of the demurrer; in the second, they are as¬ 
sessed by another jury impaneled for that pur¬ 
pose.®® On sustaining a demurrer to evidence in 
support of a plea, judgment in favor of plaintiff 
should be rendered on the plea.®*^ If there are 
several defenses, the sustaining of a demurrer to 
the evidence in support of one of them does not 
withdraw from the jury the evidence as to the 


39. Ala.—^Patterson v. Blakeney, 33 
Ala. 338. 

4a Kan.—Hennls v. Bowers, 100 P. 

71, 79 Kan. 463. 

64 C.J. p 389 note 44. 

41. Okl.—^Florence v. Bussell, 231 
P, 301, 105 Okl. 20. 

42. Mo.*—Maddux v. Gardner, 192 
S.W,2d 14, 239 Mo.App. 289. 

43. Okl.—Kile v. KUe, 63 P.2d 753, 
178 Okl. 576. 

W.Va.—Davis v. Combined Ins. Co. 
of America, 70 S.B.2d 814—McGraw 
V. Hash, 51 S.B.2d 774, 132 W.Va. 
127—Niland v. Monongahela West 
Penn Public Service Co., 24 S.E.2d 
83, 125 W.Va. 231. 

44 C.J. p 389 note 46. 

Statement of trial ooiizt to Jury In 
sustaining: demurrer of one of defend¬ 
ants to plaintiff's evidence, to post¬ 
pone return of verdict, did not leave 
that defendant in the case or au¬ 
thorize court to permit recovery 
agrainst him at close of all the evi¬ 


dence.—Gabelman v. Bolt, 80 S.W.2d 
171, 336 Mo. 589. 

44. Tex.—Thiers v. Blolmes, 9 S.W. 
191. 

45. Kan.—^Farmers', etc.. Bank v. 
Glen Elder Bank, 26 P. 680, 46 Kan. 
376. 

64 C.J. p 389 note 47 [a]. 

46. Mo.—Sutton v. Kansas City Star 
Co., App., 54 S.W.2d 454. 

47. Tex.—Southern Old Line Life 
Ins. Co. V. Mims, Civ.App., 101 
S.W. 2d 396, error dismissed. 

Va.—Millard v. Cohen, 46 S.E.2d 2, 
187 Va. 44. 

64 C.J. p 389 note 48. 

48. Ala.—Gluck v. Cox, 8 So. 161, 
90 Ala. 331. 

Puerto Rico.—Vallon v. J. P. Carlin 
Constr. Co., 7 Puerto Rico Fed. 75. 

48. Ala.—McCarty v. Williams, 102 

So. 133, 212 Ala. 232—Southeastern 
Greyhotmd Lines v. Berrie, 13 So. 2d 
696, 31 Ala.App. 178. 


51. Ga.—Levy v. Simmons, 42 Gku 
•53. 

Neb.—^Dunn v. Bozarth, 80 N.W. 811 
59 Neb. 244. 

52. Ala.—^McCarty v. Williams, 102 
So. 133, <212 Ala. 232. 

53. Ariz.—^Fagrerberg: v. Phoenix 
•Flour Mills Co., 71 P.2d 1022, 50 
Ariz. 227. 

64 C.J. p 389 note 52. 

64. Ariz.—^Fagrerbergr v. Phoenix 
Flour Mills Co., supra. 

Tex.—Southern Old Line Life Ins. 
Co. V. Mims, Civ.App., 101 S.W. 2d 
396, error dismissed. 

64 C.J. p 389 note 53. 

55. Ariz.—^Fagrerberg: v. Phoenix 
Flour Mills Co., 71 P.2d 1022. 50 
Ariz. 227—Gterrett v. Reid-Caahion 
Land & Cattle Co., 272 P. 918, 34 
Ariz. 482. 

66. Fla.—^Etonover Fire Ins. Co. v. 
Lewis, 1 So. 863, 23 Fla. 193. 

64 C.J. p 389 note 55. 

Ala.—Williams v. McConico, 27 
Ala. 672. 


50. Kan.—^In re Towne's Estate, 289 I 
P.2d 824, 172 Kan. 245. | 
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others.58 if an appeal is taken, the appellate court 
will review the evidence and render such judgment 
as it warrants.S^ The failure to make a journal 
entry of an order overruling a demurrer to the 
evidence has been held not to constitute error.®® 

§ 237. Motion to Strike or Exclude All Evi¬ 
dence 

a. In general 

b. Hearing and consideration of evidence 

c. When granted or denied 

d. Effect of decision on motion 

a. In (General 

A motion to strike or exclude aii the evidence, sanc¬ 
tioned under the practice of some states, is In the nature 
of a demurrer to the evidence and has the effect of such 
a demurrer In so far as It tests the sufficiency of the 
evidence. 

The use of a motion to strike the evidence is 
sanctioned under the procedure followed in some 
states.®^ A motion to strike or exclude all the 
evidence is in the nature of a demurrer to the evi¬ 
dence it is closely analogous to a demurrer to 
the evidence by defendant;®® it must be tested by 
the same rules as a demurrer to the evidence,®^ and 
has the effect of such a demurrer in so far as it 
tests the sufficiency of the evidence.®® However, it 
is not in all respects equivalent to a demurrer to the 
evidence.®® The chief points of difference between 
them are the stage of the proceeding at which each 
is available and the consequences resulting from 
deferring the motion to exclude.®*^ They have this 
important difference, that on an adverse ruling by 
the court to a motion to exclude the evidence de¬ 
fendant is entitled to have submitted to the jury 
both the question of plaintiff’s right to recover and 
the measure of recovery, while a demurrer to the 
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evidence finally takes away from the jury all con¬ 
sideration of plaintiffs right of recovery and sub¬ 
mits it to the court.®® 

A motion to strike or exclude all evidence is not 
within the meaning of a statute prohibiting the trial 
courts from directing verdicts,®® although it has 
been held that a motion to strike all the evidence is 
in substance the same as a motion for a directed 
verdict.*^® A motion to strike all evidence of plain¬ 
tiff from the record on the ground that the petition 
failed to show a cause of action is not the equivalent 
of a motion to dismiss within a statute providing 
for such a motion after plaintiff has completed 
presentation of his evidence and defendant’s 
motion at the dose of plaintiff’s case to exclude all 
evidence and to direct a verdict of not guilty is 
not equivalent to raising a point of variance be¬ 
tween negligence charged in the complaint and that 
proved.*^® 

Sufficiency of counterclaim. The suffidency of a 
counterclaim cannot be determined on a motion to 
suppress the evidence taken in support thereof.'^® 

Time for motion. A motion by defendant to 
strike plaintiff’s evidence should be reserved until 
plaintiff has rested his case.^^ 

b. Hearing and Consideration of Evidence 

On a motion to strike or exclude all the evidence,, 
the evidence Is to be considered much as on a demurrer 
to the evidence so that the court cannot weigh the evi¬ 
dence but must take the plaintiff's evidence to be true 
and give him the benefit of all inferences therefrom, In 
order to determine whether there Is, or is not, evidence 
legally tending to prove the fact affirmed. 

On a motion to strike or exclude all the evidence, 
the evidence is to be considered much as on a 
demurrer to the evidence.^® So the court in con¬ 
sidering the motion cannot weigh the evidence and 


58. Kan.—^Troutman v. Behoteguy, 
76 P. 446, 69 Kan. 176. 

69. Tex.—Stephens v. Hlx, 38 Tex. 
656. 

60. Okl.—^Fairmont Creamery Co. of 
Lawton v. Oarsten, 55 P.2d 757, 
1T5 Okl. 692. 

61. Va.—Dudley v. Guthrie, 63 S.B. 
2d 737, 192 Va. 1. 

62. Mont.—^McCaull-Dlnsmore Co. v. 
Stevens, 194 P. ‘SIS, 59 Mont. 206. 

64 C.J. p 390 note 62. 

63. V€u—^Boulevard Apartments v. 
Evans, 14 SsB.2d 310, 177 Va. 315— 
Thornhill v. Thornhill, 2 S.E.2d 318, 
172 Va. 663—Taylor v. Grace, 184 
S.E. 211, 166 Va. 138. 

64 C.J. p 390 note 63. 

64. Or.—^Eb.wley v. Dawson, 18 P. 
692, 16 Or. 344. 


W.Va.—Nuzum v. Pittsburgh, etc., R. 

Co., 4 S.E. 242, 30 W.Va. 228. 

6& U.S.—Corpus juris dtsd in E. 
K. Wood Lumber Co. v. Moore 
Mill & Lumber Co., C.C.A.Cal., 97 
F.2d 402, 407. 

W.Va.—^Potts V. Union Traction Co., 
83 S.E. 918, 76 W.Va. 212. 

66. Va,—Jones v. Hanbury, 164 S.E. 
545, 168 Va. 842. 

67. W.Va—Potts V. Union Traction 
Co., 83 S.E. 918, 75 W.Va 212. 

68. Va—Boulevard Apartments v. 
Evans, 14 S.E.2d 310, 177 Va 315— 
Thornhill v. Thornhill, 2 S.B,2d 
318, 172 Va 553. 

64 C.J. p 390 note 68. 

69. Va—Barksdale v. Southern By. 
Co., 148 S.E. 683, 152 Va 604. 

70. Va—^Thornhill v. Thornhill, 2 
S.E.2d 318, 172 Va 563. 
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71. Mo.—Munday v. Austin, 218 S. 
W.2d 624, 358 Mo. 959. 

Objection to introduction of any evi¬ 
dence as a mode of attacking plead¬ 
ing see Pleading § 552. 

72. m. —Kaplan v. Stevens Hotel 
Corp., 54 N.E.2d 645, 322 IlLApp. 
697. 

73. U.S.—Camden Iron Works v. U* 
S., 47 Ct.Cl. 124. 

74. Va—Burke v. Gale, 67 S.B. 2d 
917, 193 Va 130. 

76. Va.—Dudley v. Guthrie, 68 S.. 
B.2d 737, 192 Va 1—Stockton v. 
City of Charlottesville, 16 S.B.2d 
376, 178 Va 164—Boulevard Apart¬ 
ments V. Evans, 14 S.E.2d 310, 177 
Va 316—Thornhill v. Thornhill, 2 
1 S.Ew2d 318, 172 Va 663—Green y 
[ Smith, 161 S.E. 282, 153 Va 675. 
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ascertain where the preponderance is,but it is 
limited strictly to determining whether there is, or 
is not, evidence legally tending to prove the fact 
affirmed,that is, evidence from which, if credited, 
it may reasonably be inferred, in legal contempla¬ 
tion, the fact affirmed exists, laying entirely out of 
view the effect of all modifying or countervailing 
evidence.'^® The ultimate test is: Should the court, 
in view of the facts proved, decline to enter judg¬ 
ment on the verdict because unsupported by ade- 
<iuate proof 

For the purpose of the motion the movant ad¬ 
mits all that the evidence of his adversary proves, 
and all that it tends to prove.®® Every reasonable 
and legitimate inference fairly arising on the evi¬ 
dence, when considered in its entirety, must be in¬ 
dulged favorably to plaintiff,®! and the court must 
assume as true those facts which the jury could 
properly find under the evidence.®® So all infer¬ 
ences which a jury might fairly draw from plain- 
tifTs evidence must be drawn in his favor®® and, 
where there are several inferences which may be 
drawn from the evidence, although they may dif¬ 
fer in degree of probability, the court must adopt 
those most favorable to the party whose evidence 


it is sought to have struck out®^ unless they are 
strained, forced, or contrary to reason.®® The evi¬ 
dence must be viewed most favorably to plaintiff.®® 

c. When Gbranted or Denied 

A motion to strike or exclude all the evidence should 
be granted only In a clear case, and where the evidence 
Is insufficient to support a verdict. 

A motion to strike or exclude all the evidence 
should be granted only in a clear case.®*^ It should 
be sustained only where the evidence is insufficient 
to support a verdict,®® or it conclusively appears 
that plaintiff has proved no cause of action against 
defendant.®® When a motion to strike is made 
after all evidence of both parties has been intro¬ 
duced, a more liberal rule is sometimes applied for 
the consideration of the evidence in passing on the 
motion.®® The declination of the trial court to dis¬ 
miss an alleged cause of action is^ equivalent to re¬ 
fusing to strike the testimony to support it®! 

Particular statements as to when sustained. A 
motion to strike or exclude all of the evidence 
should be sustained where it plainly appears that 
the trial court would be compelled to set aside any 
verdict for the party whose evidence it is sought 
to strike,®® or where the court would be justified 


78. Ill.—Frazer v. Howe, 106 Ill. 
563. 

77. HI,—Frazer v. Howe, supra. 

78. IlL—^Frazer v. Howe, supra. 

78. W.Va,—^Potts V. Union Traction 

Co., 83 S.B, 918, 75 W.Va. 212. 

80. Mont—^McCauII-Dlnsmore Co. v. 
Stevens, 194 P. 213, 59 Mont 206. 

64 O.J. p 390 note 76. 

81. Miss.—^Hickey v. Anderson, 49 
So.2d 713, 210 Miss. 455—McCain 
V. Wade, 180 So. 748, 181 Miss. 664 
—Qravette v. Golden Saw Mill 
Trust 154 So. 274, 170 Miss. 15. 

Va.—Bly V. Southern Ry. Co., 31 S. 
B,2d 564, 183 Va. 162, 172 A.I^R. 
*584, opinion adhered to 82 S.B.2d 
659, 188 Va. 406, 172 A.L.R. 584— 
Tyler v. City of Richmond, 191 S.B. 
625, 168 Va. 808—Leath v. Rich¬ 
mond, P. & P. R. Co., 174 S.B. 678, 
162 Va. 705—^Mears v. Accomac 
Bankinsr Co., 168 S.B. 740, 160 Va. 
311. 

W.Va.—^Potts V. Union Traction Co., 
83 S.B. 918, 75 W.Va. 212. 

88. Miss.—Hickey v. Anderson, 49 
So.2d 713, *210 Miss. 456—McCain v. 
Wade, 180 So. 748, 181 Miss. 664— 
Gravette v. Golden Saw Mill Trust 
154 So. 274, 170 Miss. 15. 

Va.—^Bly V. Southern Ry. Co., 31 S. 
IB.2d 664, 183 Va. 162, 172 A.L..R. 
584, opinion adhered to 32 S.B.2d 
659, 183 Va. 406, 172 A.L..R. 684— 
Sale V. Figg, 180 S.B. 173, 164 Va. 
402. 


W.Va.—^Potts V. Union Traction Co., 
83 S.B, 918, 76 W.Va. 212. 

83. Va.—Hoover v. J. P. NefC & Son, 
31 S.B.2d 265, 183 Va. 56—Staples 
V. Spence, 19 S.B.2d 69, 179 Va. 
359, 140 A.L.R, 627—Stockton v. 
City of Charlottesville, 16 S.B.2d 
376, 178 Va. 164—^Boulevard Apart¬ 
ments V. Evans, 14 S.B.2d 310, 177 
Va 316—^Thornhill v. Thornhill, 2 
S.B.2d 318, 172 Va. 563-Holladay 
V. Colt 177 S.B. 862, 163 Va 866. 

64 C.J. p 390 note 78. 

84. Va—Staples v. Spence, 19 S.B. 
2d 69, 179 Va 369, 140 A.L.R. 627 
—Stockton v. City of Charlottes¬ 
ville, 16 S.B.2d 376, 178 Va 164— 
Boulevard Apartments v. Evans, 
14 S.E.2d 310, 177 Va 816—Thorn¬ 
hill V. Thornhill, 2 S.B.2d 818, 172 
Va 653—Holladay v. Colt 177 S. 
B. 862, 163 Va 866. 

64 C.J. p 390 note 79. 

86. Va—Staples v. Spence, 19 S.B. 
2d 69, 179 Va 369, 140 A,L,R. 627 
—Stockton V. City of Charlottes¬ 
ville, 16 S.B.2d 876, 178 Va 164— 
Boulevard Apartments v. Evans, 
14 S.B.2d 810, 177 Va 315—Thorn¬ 
hill V. Thornhill, 2 S.B,2d 318, 172 
Va 553—Holladay v. Colt 177 S.B. 
862, 163 Va 866. 

64 C.J. p 390 note 80. 

88. Va—Carver v. Metropolitan 
Liife Ins. Co., 60 S.B.2d 865, 191 
Va 266—^Marsh v. Pennsylvania R. 
Co., 167 SJB2. 274, 159 Va 694. 
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87. Va—Walton v. Walton, 191 S. 
B. 768, 168 Va 418—^Robinson v. 
Kittrell, 189 S.B. 142, 167 Va 280 
—^Virginia Electric & Power Co. v. 
Mitchell, 164 S.B. 800, 169 Va 865. 

ICotioiL held properly firranted 
Va—^Huffman v. Jackson, 9 S.B.2d 
295, 176 Va 664. 

Motion held Improperly granted 
Va—Staples v. Spence, 19 S.E.2d 69, 
179 Va 869, 140 A.L.R. 627. 

88. Va—^Edwards v. Hobson, 54 S. 
E.2d 857, 189 Va 948—Gray v. 
Van Zaig, 37 S.B.2d 751, 185 Va 7. 

64 C.J. p 390 note 82. 

89. Va—^Leath v. Richmond, F. & 
P. R. Co., 174 S.B. 678, 162 Va 
705. 

90. Va—Walton v. Walton, 191 S. 
K 768, 168 Va 418-^ones v. 
Hanbury, 164 S.B. 646, 168 Va 
842. 

81. N.T.—Chemoff v. Rochester 
News Corporation, 277 N.T.S. 45, 
243 App.Div. 674. 

92. Va—^Dudley v. Guthrie, 68 S.B. 
2d 737, 192 Va 1—Edwards v. 
Hobson, 54 S.B.2d 857, 189 Va 948 
—^Barnes v. Mabry, 42 S.B.2d 804, 
186 Va 243—Gray v. Van Zaig, 87 
S.B.2d 761, 185 Va 7—Boulevard 
Apartments v. Evans, 14 S.B.2d 
810, 177 Va 816—Thornhill v. 

Thornhill, 2 S.B.2d 818, 172 Va 
663—Walton v. Walton, 191 S.B. 
768, 168 Va 418-^Mear8 v. Ac- 
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in sustaining a demurrer to plaintiff’s evidence had 
a demurrer been interposed,or if there is no evi¬ 
dence on which the jury could, in the eye of the 
law, reasonably find in his favor.^4 

Particular statements as to when overruled, A 
motion to strike or exclude all of the evidence 
should be overruled where the evidence makes a 
prima facie case for recovery where, had the 
jury found for plaintiff, a new trial should be 
denied;®® where the motion is directed to the 
entire declaration and plaintifFs evidence supports 
some counts of the declaration where the evi¬ 
dence might reasonably support a verdict for plain¬ 
tiff;®® where there is evidence tending to prove 
the issues in favor of the adversary of the person 
making the motion;®® where there is any evidence 
tending to sustain plaintiff’s demand where there 
is any material testimony, however slight, bearing 
on issues under investigation or if on demurrer 
the evidence, fairly considered, warrants a finding 
for plaintiff.® 

Even though plaintiffs competent evidence is not 
alone sufficient to justify a verdict in his favor, the 
motion to strike should be overruled if it appears 
that sufficient evidence probably exists but by some 
misapprehension of law plaintiff has omitted to pro¬ 
duce existing evidence sufficient to make out his 
case before the jury> So a motion to strike all 
the evidence of plaintiff, made at the conclusion of 
his evidence in chief should not be granted where 


the material facts and circumstances of the case 
lie peculiarly within the knowledge of defendant, or 
peculiarly within the knowledge of both plaintiff 
and defendant,® unless it is very plain that the 
court would have to set aside a verdict for plain¬ 
tiff.® After plaintiff has rested and the court has 
refused to dismiss the complaint it is improper to 
strike all the evidence and order a trial de novo 
because counsel refused to make certain concessions 
as to the facts which the trial judge endeavored to 
obtain in order tp shorten the triaJ.^ 

In Alabama the rule that the question of the 
sufficiency of plaintiff’s evidence could not be tested 
by a motion to exclude it, and that the granting of 
a motion to exclude it was reversible error even 
where plaintiff’s evidence failed to make a prima 
fade case,® which was for a time followed has been 
modified. It is now held that the practice of de¬ 
fendant moving to exdude all the evidence at the 
condusion of plaintiff’s evidence is improper and is 
condemned.® It cannot be made to take the place 
of a demurrer to the evidence^® and is properly 
overruled and it is not reversible error for the 
trial court to refuse the motion.^® On the other 
hand, it has been held not reversible error to grant 
the motion if plaintiffs evidence fails to make 
out a prima fade case.^® When consent for plead¬ 
ing in short is given, the failure of defendant to 
make his pleadings and proof conform to the statu¬ 
tory requirements may be availed of by plaintiff 


comae Banking Co., 168 S.E. 74Q, 
160 Va. 311. 

64 C.J. p 390 note 83. 

93. Va.—Jerrell v. NorfoUc & P. B. 
L. R. Co., 174 S.H:. 658, 162 Va. 
460—Jones v. Hanbury, 164 S.B. 
545, 158 Va. 842. 

94. Ill.—^Frazer v. Howe, 106 m. 
568. 

95. W.Va.—^Baltimore & O. R. Co. 
V. Dellslow Coal Co., 127 S.R 48, 
98 W.Va. 194—Potts v. Union 
Traction Co., 83 S.E. 918, 76 W.Va. 
212 . 

93. W.V«L—^Potts V. Union Traction 
Co., supra. 

97. Ill.—Bushu V. Cordera, 267 HI. 
App. 234—^Bagainl v. Donk Bros. 
Coal & Coke Co., 199 IlLApp. 76. 

98. Va.—^Tyler v. City of Richmond, 
191 S.R 625, 168 Va. 808. 

99. Va.—Bly v. Southern Ry. Co., 
31 S.B.2d 564, 183 Va. 162, 172 A. 
L.R. 584, opinion adhered to 82 S. 
R2d 669, 183 Va. 406, 172 A.U.R. 
684. 

64 C.J. p 801 note 88. 

1. W.Va.—Coulter v. Blatchley, 41 
S.R 188, 51 W.Va. 168. 

88 C.J.S.—36 


2. Tex.—Hulshizer. v. .Nelson, Civ. 
App., 229 S.W. 658, dismissed for 
want of jurisdiction. 

3. W.Va.—Potts V. Union Traction 
Co., 83 S.R 918, 76 W.Va. 212. 

4. W.Va.—Woodrum Home Outfit¬ 
ting Co. Y. Adams Express Co., 
110 S.R 549, 90 W.Va. 161. 

64 C.J. p 891 note 91. 

5. Va.—Jerrell v. Norfolk & P. B. 
R R. Co., 174 S.R 658, 162 Va. 450 
—^Bray v. Boston Lumber & Build¬ 
ers’ Corporation, 172 S.E. 296, 161 
Va. 686-^one8 v. ECanbury, 164 S. 
R 545, 158 Va. 842. 

6; Va.—Jerrell v. Norfolk db P. B. 
L. R. Co., 174 S.R 658, 162 Va. 450 
—^Bray v. Boston Lumber & Build- 
ers* Corporatiozj, 172 SR 296, 161 
Va. 686—Jones v. Banbury, 164 S. 
R 545, 158 Va. 842. 

7« N.T.—Duberstein v. Greenberg, 
167 N.T.a 304. 

8. Ala.—Stewart Bros. ▼. Ransom, 
76 So. 70, 200 Ala. 804. 

64 (XJ. p 891 note 95. 

9. Ala.—^Mazer v. Brown, 66 So.2d 

561, 269 Ala. 449—Johnson v. 

Shook & Fletcher Supply Co., 16 

545 


So.2d 406, 245 Ala. 123—Snow v.- 
Allen, 151 So. 468, 227 A1& ,615^ 
Underwood v. State, 88 So.2d 879r 
88 Ala.App. 814. 

64 C.J. p 391 note 96. 

10. Ala.—Wilson v. Ratcnif, 80 SeC 
623, 16 Ala.App. 619—OBUtchens v. 
Ma-Tin, 8 j0 So. 178, 16 Ala.App. 599.*^ 

IL Ala.—Mobile Light & R. Co. v. 
Portiss, 70 Sa 186, 196 Ala. 820—* 
Wilson V. RatclifE, 80 So. 628, 16 
Ala.App. 619. 

la. Ala.—Riley v. Riley, 60 So.2d 
482, 257 Ala. 686—^Hollins v. Nalls, 
58 So.2d 112, 267 Ala. 176—Hamil¬ 
ton V. Browning, 57 So.2d 630, 257 
Ala. 72—^McMullen v. Daniel, 155 
So. 687, 229 Ala. 194—Snow v. Al¬ 
len, 161 So. 468, 227 Ala. 615— 
Peoples Tel. Co. v. Buchanon, 
App., 68 So.2d 854. 

64 C.J. p 891 note 99. 

13- Ala.—Peoples TeL Co. v. Bu¬ 
chanon, 68 So.2d 854—^RUey v. Ri¬ 
ley, 60 So.2d 482, 257 Ala. 636— 
Hollins V. Nalls, 58 So.2d 112, 257 
Ala. 175—^Etemilton v. Browning, 
57 So.2d 630, 257 Ala. 71.' ' 

64 C.J. p 891 note 1. 
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throt^h a motion to exclude the testimony on that 
plea.1* 

d. Effect of Decision on Motion 

On the sustaining of a motion to strike or exclude all 
evidence the adverse party is out of court. 


If a motion to strike or exclude all evidence is 
sustained the adverse party is out of court if 
it is overruled the movant still has an election of 
demurring to the evidence with its attendant con¬ 
sequences, or of developing his case before the 
jury.i® 


C. DISMISSAL OR NONSUIT 


§ 238 . Definition, Nature, and Propriety of 
Remedy 

a. In general 

b. Direction of verdict compared and 

distinguished 

a. In Genersd 

A nonsuit for failure to prove a case stands on the 
same footing as a dismissal, and a motion therefor Is a 
proper method of testing the sufficiency of evidence to 
support a case In the course of a trial. 

A nonsuit for failure to prove a case stands on 
the same footing as a dismissal,and it has been 
said that, in a jury case, a dismissal of the com¬ 
plaint is never more than a nonsuit.^® Under the 
common law, a motion for nonsuit is a proper 
method of testing the sufficiency of evidence to 
support a case in the course of a trial,and some 
statutes provide for the continuation of the use of 
nonsuit procedure.^® Under other statutes, a motion 
for dismissal is the proper method of raising the 
objection formerly taken by motion for nonsuit,^! 


and the two are comparable motions.^S Under 
some procedure acts, a nonsuit may be employed in 
a case seeking equitable relief as well as in one 
which merely seeks legal relief, although originally 
a nonsuit was unknown to equity practice.^^ 

If there is sufficient evidence to justify the pres¬ 
entation of the case to the jury, and the jury fall 
into an error in weighing and deciding on the 
evidence, the remedy is by a motion for a new trial 
and not by a motion for a nonsuit.^^ It has been 
held that the proper remedy for insufficiency of 
proof to sustain a valid complaint is a motion for 
nonsuit, either on plaintiff's opening or when he 
has rested his case, and such question cannot be 
presented on a motion to strike the complaint for 
its failure to state a cause of action.25 An order 
of nonsuit based only on a construction of the com¬ 
plaint and not granted because of failure of testi¬ 
mony tending to sustain the material allegations of 
the complaint is in effect a demurrer to the com- 
plaint.26 Entry of judgment of nonsuit rests wholly 
with the court and not with the jury.27 A nonsuit 


14. Ala.—Allen v. Standard Ins. Co., 
73 So. 897, 198 Ala. 622. 

15- Va.—Virgrinla Electric & Power 
Co. V. Mitchell, 164 S.E. 800, 169 
Va. 866. 

Ifti Va.—Virginia Electric & Power 
Co. V. Mitchell, suprcu 

17. Mont.—Fergus Motor Co. v. 
Schott 26 P.2d 366, 95 Mont 246. 

Konsuit defined see Dismissal and 
Nonsuit S 8. 

SgnivaleiLt 

Defendant's motion to dismiss 
case for insufficiency of evidence 
was eQulvalent to motion for non¬ 
suit—Carter v. Spiegel, May Stem 
Co., 166 S.E. 34, 45 Ga.App. 754. 

18. N.T.—People ex reL Nolan v. 
Prendergast 150 N.Y.S. 683, 88 
Mlsc. 307, affirmed 153 N.Y.S. 1137, 
169 Aj)p.Dlv. 959. 

64 C.J. p 391 note 7. 

19. AjIz. —Fagerherg v. Phoenix 

Flour Mills Co., 71 P.2d 1022, 50 
Ariz. 227—Garrett v. Reid-Cashion 
Land & Cattle Co., 272 P. 918, 34 
Ariz. 482. 

Availahle method 

A motion for nonsuit is an avail¬ 
able method for a defendant to dis¬ 


pose of a suit instituted against him 
without full trial,—^Bdazer v. EAnn, 
22 A2d 707, 843 Pa 876. 

Common-law procedure inapplioahle 
Under Louisiana procedure, there 
is no eoulvalent of common-law pro¬ 
cedures with respect to motions for 
Judgments on plaintiffs' evidence, 
but defendant, doubting sufficiency 
of plaintiff’s evidence to sustain his 
demand, has right to have court de¬ 
termine sufficiency thereof by rest¬ 
ing his case, whereupon Judgment 
should be rendered on merits for one 
party or the other.—^Home Ins. Co. 
of N. Y. V L R. & G. Co., LaAipp., 
43 So.2d 604—^Bartholomew v. Im- 
pastato, LaApp., 12 So.2d 700, re¬ 
hearing refused 18 So.2d 124. 

20, Cal.—Salomons v. Lumsden, 218 
P.2d 132, 95 Cal.App.2d Supp. 924. 

21. Colo.—-W. T. Grant Co. v. Cas- 
ady, 188 P,2d 881, 117 Colo. 405— 
Shearer v. Snyder, 171 P.2d 668, 
116 Colo. 232—^Toy v. Rogers, 165 
P.2d 1017, 114 Colo. 482. 

Oonsideratloii 

A motion for nonsuit would be 
considered a motion to dismiss.— 
Sierra Min. Co. v. Lucero, 194 P.2d 
302, 118 Colo. 180. 
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-22. K.J.—Miller ▼. Public Service 
Co-ordinated Transport, 81 A.2d 
148, 7 N.J. 186, 26 A.L.R.2d 1216— 
Morsey v. Erie, 72 A2d 303, 4 N. 
J. 276—Holly v. Meyers Hotel & 
j Tavern, 88 A2d 460, 16 N.J.Super. 

381, reversed on other grounds 89 
I A2d 6, 9 N.J. 493—Gentile v. Pub¬ 
lic Service Co-ordinated Transport, 
78 A.2d 915, 12 N.J.Super. 45. 

23. Ga—Clark v. Bandy, 27 S.E.2d 
17, 196 Ga 646. 

Case submitted to Jury 
Where a motion for nonsuit is 
made in equity case that is being 
submitted to a Jury, motion should 
be dealt with as if it were presented 
in a case at law.—Clark v. Bandy, 
supra 

24. Cal.—^In re Chevallier's Estate, 
118 P. 130, 159 Cal. 161. 

25. N.J.—Savage v. Public Service 
Ry. Co., 113 A. 252, 96 N.J.Law 
482. 

25. S.C.—Webber v. Farmers Chev¬ 
rolet Co., 195 S.E. 189, 186 S.C. 
111 . 

27. N.J.—Standard Baking Co. v. 
Hi-Grade Coal & Fuel Co., 179 A. 
308, 115 N.J.Law 265. 
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is not permissible on a motion for judgment on the 
pleadings.28 

b. Direction of Verdict Compared and Distdn- 
gtdshed 

A motion for dismissal or nonsuit Is, In Its nature, 
the same as a motion for a directed verdict, presents the 
same question for decision as to sufficiency of the evi¬ 
dence, and Is governed by the same rules as to when 
granting of the motion Is proper, but there are some dif¬ 
ferences between the two motions. 

A motion for a directed verdict is, in its nature, 
the same as a motion for dismissal or nonsuit 
and, while the two are not the same thing,it has 
been said that, except as to their effect on the right 
to bring a new suit,®^ the difference is formal and 
technical only®® and is a matter of form rather than 
of substance.®® In a general sense, both take the 
place of, and are governed by the same principles 
as,®^ and it has even been said that bo^ are in 
fact,®® demurrers to the evidence; each motion 
performs the same function in connection with the 
evidence as does a demurrer in connection* with 
a pleading,®® but neither is designed to perform the 
function of a demurrer to a pleading.®^ 

In some respects the principles appl 3 ting to a 
motion for nonsuit apply also to a motion for direc¬ 
tion of verdict.®® The right®® or power^® of the 
court to direct a verdict is, touching the state or 
condition of the evidence, absolutely the same as 
its right or power to grant a nonsuit at the con- 
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elusion of the evidence.^1 At least where the mo¬ 
tion to direct is one intended simply to defeat the 
adverse case and not to secure afiBirmative relief, 
it gives rise to, or raises, the same identical in¬ 
quiry,4® presents the same question for decision^® 
as to the sufficiency of the evidence,^^ and is gov¬ 
erned by the same rules^® as a motion for nonsuit. 
The rule as to when direction is proper is 
precisely the same as when a motion for nonsuit is 
imder consideration;^® the same rule for determin¬ 
ing the sufficiency of the evidence is applicable to 
each motion and the same evidence that will sus¬ 
tain the one will sustain the other.^® 

Although under code procedure the motion for 
dismissal or nonsuit generally seeks a nonsuit and 
that for a directed verdict in form seeks a fact 
determination by a jury,^® and although the former 
looks to action of the court without a juiy while 
the latter commonly involves action by the jury on 
peremptory instructions,®® and in granting the one 
the court directs the jury to enter a nonsuit while 
with the other it asserts positive control over the 
consciences of the jury by directing and requiring 
them to find a verdict,in either case the action 
taken is that of the court,®® and judgment on a 
directed verdict, no less than a judgment of non¬ 
suit, is the decision of the court rather than of the 
jury.®® However, in that direction of a verdict con¬ 
cludes the controversy and is a bar to another 
action, while a dismissal or nonsuit does not so 


28. N.a—Sykes v. Blakey, 200 S.B. 
910, 216 N.C. 61. 

29. Cal.—^Zn re Easton's Estate, 6 
P.2cl 635, 118 CaJ.App. 659. 

64 C.J. p 392 note 9. 

3a N.D.—Bailey v. Davis, 193 N.W. 

668, 49 N.D. 838. 

64 C.J. p 392 note 10. 

31. Vt.—Castongruay v. Grand 
Trunk By., 100 A. 908, 91 Vt. 371. 

32. N'.H.—Ordway v. Boston, etc., 
R. Co., 45 A. 243, 69 N.H. 429. 

64 C.J. p 392 note 12. 

33. Vt.—Castongruay v. Grand 
Trunk Ry.. 100 A. 908, 91 Vt 371. 

64 C.J. p 392 note 13. 

3^ Utah.—Smalley v. Rio Grande 
Western R. Co., 98 P. 811, 84 Utah 
423. 

Nonsuit compared to demurrer to 
evidence see supra § 225. 

35. N.D.—Bailey v. Davis, 198 N.W. 
658, 49 N.D. 838. 

3a Or.—^Ridley v. Portland Taxicab 
Co., 177 P. 429, 90 Or. 629. 

37. Or.—^Ridley v. Portland Taxicab 
Co., supra. 

3a Or.—Sorenson v. Smith, 129 P. 
767. 181 P. 1022, 65 Or. 78, 61 L. 
RA..N.S., 612, Ann.Cas.l915A 1127. 


Utah.—Smalley v. Rio Grande West¬ 
ern R. Co., 98 P. 311, 34 Utah 423. 

39. CaL—^In re Lances' Estate, 14 
P.2d 768, 216 Cal. 397. 

64 C.J. p 392 notes 22, 24-26. 

4a Cal.—Van Rennes v. Southern 
Coimties Gas Co. of California, 113 
P.2d 238, 44 Cal.App.2d 880—Unit¬ 
ed Air Services v. Sampson, 86 P. 
2d 366, 30 Cal.App.2d 136—^Poy v. 
Carlton, 85 P.2d 220, 29 Cal.App. 
2d 575—^Heilman v. Los Angreles 
Ry. Corporation, 27 P.2d 946, 135 
CaLApp. 627, rehearingr denied 28 
P.2d 384, 135 Cal,App. 627. 

64 C.J. p 892 notes 23-26. 

41. Cal.—^In re Yale's Estate, 4 P. 
2d 163, 214 Cal. 116. 

4a Or.—^Huber v. Hiller, 68 P. 400, 
41 Or. 103. 

64 C.J. p 892 notes 29—32. 

4a Okl .—Kizziar v. Pierce, 226 P. 
2d 941, 204 OkL 51. 

Or.—^Phillips V. Colfax Co., 243 P.2d 
276, 195 Or. 285, rehearingr denied 
245 P.2d 898, 195 Or. 285—Hutch¬ 
inson V. Aetna Life Ins. Co., 189 P. 
2d 586, 182 Or. 639. 
i 64 C.J. p 392 notes 34, 85. 

^47 


44, Or.—Phillips v. Colfax Co., 243 
P.2d 276, 195 Or. 286, rehearing: de¬ 
nied 245 P.2d 898, 195 Or. 285. 

64 C.J. p 392 notes 36, 37. 

4a CaL—Jaehne v. Pacific Tel. it 
Tel. Co., 284 P.2d 166, 106 CaLApp. 
2d 683—^Boysen v. Porter, 52 P.2d 
682, 10 Cal.App.2d 431—^Tracey v. 
L. A. Paving: Co., 41 P.2d 942, 4 
CalA.pp.2d 700—^rsch v. D*Au- 
tremont, 23 P.2d 1066, 183 CaI.App. 
106. 

S.C.—Smith V. Southern Ry. Co., 79 
SJS. 1099, 96 S.C. 153. 

4a Cal.—^Kohn v. National Film 
Corp., 212 P. 207, 60 Cal.App. 112. 

47. Cal.—^Locke v. Mellne, 48 P.2d 
176, 8 CaLApp.2d 482. 

64 C.J. p 892 note 40. 

4a N.H.—Ordway v. Boston, etc., 
R. Co., 46 A. 243, 69 N.H 429. 

49, N.D.—Bailey v. Davis, 193 N.W. 
658, 49 N.D. 888. 

50, N.D.—^Bailey v. Davis, supra 

51, N.H—Ordway v. Boston, etc., 
R. Co., 45 A. 248, 69 N.H. 429. 

52, N.H—Ordway v. Boston, etc- 
R. Co., supra. 

5a Cal.—^Moffitt V. Ford Motor Co., 
297 P. 553, 212 Cal. 73. 
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Operate, the former differs from the latter;®^ but 
as an admission of the truth of the adversary’s tes¬ 
timony and the legitimate inferences therefrom, an 
instruction directing a verdict for defendant has the 
same effect and operates practically as a nonsuit of 

plaintiff.55 

In some jurisdictions motions for a nonsuit and 
for a directed verdict are regarded as interchange- 
able.56 In other jurisdictions they are not inter¬ 
changeable but are proper or not according to the 
stage of the trial at which they are made.®^ It has 
been held that, if plaintiff’s failure to prove his 
case is due to exclusion of evidence, the court 
should grant a nonsuit instead of directing a ver¬ 
dict.®® Under some practice, a motion for involun¬ 
tary dismissal of an action is the modem counter¬ 
part of the former motion for a direction of ver¬ 
dict,®® and the rules formerly applicable to the 
determination of that motion continue to survive.®® 

§ 239. Power of Court to Grant 

In some Jurisdictions, but not In others, the plaintiff 
cannot be nonsuited against his will for lack of evidence, 
nor can the court enter a Judgment of nonsuit except 
on a motion made by attorneys in the cause. Ordinarily 
it is within the discretion of the court as to whether It 
will grant a nonsuit in cases In which It is proper to do so. 


In many jurisdictions the rule is that plaintiff 
cannot be nonsuited against his will for lack of evi- 
dence.®^ In other jurisdictions, however, the power 
of the court to allow nonsuits against plaintiffs 
consent for lack of evidence is held to exist.®® It 
has been held that the court may enter a judgment 
of dismissal or nonsuit on its own motion,®® as well 
as on a motion made by attorneys in the cause.®^ 
Plaintiff, however, has been held ordinarily to be 
entitled to a motion specifying the grounds on which 
a nonsuit is asked in order that he may, by amend¬ 
ment or further proof, have an opportunity to sup¬ 
ply any defect suggested;®® and so the court can¬ 
not, of its own motion, order a nonsuit at the con¬ 
clusion of plaintiff’s testimony,®® but it must be on 
motion of defendant.®^ If the evidence has been 
fully presented and plaintiff has totally failed to 
make out a case which would support findings in his 
favor so that a verdict in his favor could not be 
sustained, an order of nonsuit by the court on its 
own motion, while irregular, is not fatal to the 
judgment, even on appeal.®® 

In jurisdictions where the power of the court 
to grant a nonsuit is statutory, the provisions of 
the statute must be strictly complied with,®® and the 
court has authority to grant such a judgment only 


54. N.I>.—Westerao v. City of Wil- 
Uston, 42 N.W.2d 429, 77 N’.D. 251. 

64 C.T. p 393 note 49. 

Digmlseal on mezits 
The Irregrular practice of srantin^: 
a dismissal on the merits in a Jury 
trial is eauivalent in effect to the 
graatlnsr of a motion for a directed 
verdict—Anderson v. Sears, Roebuck 
& Co., 26 K.W.2d 355, 223 Minn. 1. 

55. N.a —Hood V. Bayless, 176 S.B. 
823, 207 N.a 82—^In re I>e 3 rton's 
wni. 99 S.B. 424. 177 N.C 494. 

64 C.J. p 393 notes 60-53. 

56L S.C.—Kennedy v. Kennedy, 68 
S.B. 664, 86 S.a 483. 

64 ax p 393 note 54. 

Same pnxpose 

A motion to dismiss at close of 
plaintiff's evidence or at the close 
of all the evidence on ground that 
the evidence is insufficient to sus¬ 
tain a cause of action has the same 
purpose and is to be treated the 
same as a motion for directed ver¬ 
dict—Wax V. Co-operative Refinery 
Ass’n, 49 N.W.2d 707. 154 Neb. 805 
—Wax V. Co-operative Refinery 
Ass'n, 46 N.W.2d 769, 164 Neb. 42. 
EleotiLoiL 

Defendants at dose of plaintiff’s 
case and again at close of whole 
case had their election whether to 
move to dismiss action or to move 
for a directed verdict—^Matthews v. 
Mound City Cab Co., Mo.App., 206 S. 
W.2d 243. 


57- Conn.—D1 Biase v. Gamsey, 133 
A. 669, 104 Conn. 447. 

64 C.X p 393 note 56. 

58. Ga.—Ozbum v. National Union 
Fire Ins. Co., 163 S.E. 321, 45 Ga. 
App. 33. 

64 ax p 393 note 66. 

59. N.X—Gentile v. Public Service 
Coordinated Transport 78 A.2d 
916, 12 N.XSuper. 46. 

60. N.X—Gentile v. Public Service 
Coordinated Transport, supra. 

61. ' Wyo.—Pink v. Dewark, 246 P.2d 
196, 70 wyo. 150. 

m.—Callahan v. Wame, 40 Mo. 131. 
64 OJ. p 393 note 69. 

62. N.C.—Penland v. French Broad 
Hospital, 164 S.B. 406, 199 N.C. 
814. 

64 ax p 393 note 61. 

63. Mo.—^Merlt Specialties Co. v. 
Gilbert Brass Foundry Co., 241 S. 
W.2d 718, 362 Mo. 326. 

Pa.—^Klals V. Guiton, 26 A.2d 293, 
344 Pa. 600. 

64 ax p 894 note 63. 

General authority of conrt 
Where the court after hearing the 
evidence over plaintifTs objection, 
heard evidence on defendant’s ap¬ 
plication for further hearing, which 
was denied because of the insuffi¬ 
ciency of the evidence to upset the 
settlement theretofore agreed on, an 
order dismissing the case, prepared 
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by plaintiff in obedience to the di¬ 
rections of the court was properly 
granted under the general authority 
of the court to dismiss on its own 
motion, when plaintiff fails to es¬ 
tablish his case.—^Menotti v. Mar¬ 
ches!, 218 P. 489, 63 Cal.App. 49. 

64. Pa.—^Klais v. Guiton, 26 A.2d 
293, 844 Pa. 600. 

S.C.—Gobbel v. Columbia Ry., Gas & 
Electric Co., 93 S.B. 137, 107 S.C. 
867. 

65. Cal.—^In re EUggins’ Estate, 104 
P. 6, 166 CaL 257. 

6& Cal.—^In re BUgglns* Estate, su¬ 
pra. 

64 C.X p 894 note 66. 

Reason for nUe 

Defendant should not be deprived 
of his right to put his evidence in 
the record.—^Toung v. Thompson, hsu 
App., 189 So. 487. 

67. Cal.—^In re Higgins* Estate, 104 
P. 6, 166 Cal. 267—Gullick v. In¬ 
terstate Drilling Co., 296 P. 649, 
111 CaLApp. 268. 

68. Cal.—^In re Higgins* Estate, 104 
P. 6, 156 CaL 267. 

69. Hawaii.—O’Keefe v. McDonald, 
37 Hawaii 810. 

N.C.—Ward v. Cruse, 67 S.B.2d 267, 
234 N.C. 388—Avent v. Millard, 38 
S.B.2d 123, 226 N.a 40—Penland 
V. French Broad Hospital, 154 SJQ. 
406, 199 N.a 314. 
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in the instance specified.*^® In at least one jurisdic¬ 
tion the court has power to make a dismissal with¬ 
out prejudice only because of failure of proof to 
make out a prima fade case on the part of plain¬ 
tiff,and the order is made on the motion of 
plaintiff The power of the court to order a non¬ 
suit does not depend on the absence of all testimony 
in opposition to the case in favor of which the order 
of nonsuit is granted.*^® 

Discretion of court. In several jurisdictions it is 
within the discretion of the court as to whether it 
will grant a nonsuit in cases in which it is proper 
to do so,*^^ but it has no discretion whatever as to 
when it must deny such a motion.^® It has been 
held, however, that the trial court must, in a proper 
case, grant a nonsuit,*^® and that the total lack of 
substantial evidence to support plaintiffs cause of 
action imposes on the court the duty, as a matter 
of law, to grant a motion for nonsuit.77 
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§ 240. Right to Move and Time for Motion 

Either the plaintiff or the defendant may have the 
right to move for nonsuit of the other party for Insuffi¬ 
ciency of proof, but a motion for nonsuit for failure of 
evidence must be seasonably made. 

In a proper case, defendant's remedy for insuffi¬ 
ciency of plaintiffs proof may be by motion for non- 
suitJ® Likewise, where defendant relies on an 
affirmative defense, plaintiff may move the court 
to insrtuct that the plea is not supported, the issue 
thus raised to be decided by the rules of nonsuit.^® 
Ordinarily, however, a nonsuit will not be allowed 
in favor of the party on whom rests the burden of 
proof®® except where defendant has set up an af¬ 
firmative defense to plaintiffs prima fade case and 
the evidence of plaintiff establishes the truth of the 
affirmative defense as a matter of law.®i 

Time for motion, A motion for nonsuit for 
failure of evidence must be seasonably made.®® Al¬ 
though it has been held that a motion for nonsuit 


70. Cal.—In re Hi^srins* Estate. 104 
P. 6. 166 Cal. 267. 

N.J.—Studerus Oil Co. v, Blenfangr. 

4 A.2d 787, 122 N.XLaw 238. 

Wyo.—^Fink v. Lewark, 246 P.2d 196, 
70 Wyo. 160. 

Sexnnxrer to evidence 
Nonsuit Is permissible imder one 
section of statute only on demurrer 
to the evidence and not on demurrer 
to the complaint or motion for judg¬ 
ment on the pleadings.—Sykes v. 
Blakey. 200 S.E. 910, 216 N.a 61— 
Rogers v. Bailey, 184 S.E. 48, 209 
N.C. 849—Dlx-Downlng v. White, 174 
S.R 461, 206 N.a 667. 

71. Or.—Crlm v. Thompson, 229 P. 
916,112 Or. 899. 

72. Or.—Crlm v. Thompson, supra. 

78. N.J.—Layton v. Healy, 79 A.2d 
894, 12 N.J. Super. 469—Gentile v. 
Public Service Coordinated Trans¬ 
port, 78 A.2d 916, 12 N.J.Super. 45 
—Amoff Shoe Co. v. Chicarelli, 60 

A.2d 884, 186 N.J.Law 141—Mc¬ 
Millan V. Mather, 86 A.2d 408, 181 
N.J.Law 309—Wallace v. Delaware 
River Ferry Co. of New Jersey, 23 
A.2d 268, 127 N.J.Law 518, ajOlrm- 
ed 82 A.2d 368, 180 N.XLaw 216, 
certiorari denied 64 S.Ct 68, 820 
U.S. 760, 88 L.Bd. 463—Gasklll v. 
Van Ravestem 21 A.2d 825, 127 
N.J.Law 206—Greer v. Public 
Service Coordinated Transport, 12 
A.2d 844, 124 N.XLaw 512—Hutch¬ 
inson, Inc. V. Jeffery, 12 A.2d 624, 
124 N.J.Law 873—Wright v. Cen¬ 
tral R. Co. of New Jersey, 11 A. 
2d 20, 124 N.XLaw 118—Pelllng- 
ton V. Erie R. Co., 181 A. 89, 116 
N.J.Law 689—Cichockl v. Gelgy 
Co., 188 A. 468, 14 N.XMisc. 282. 

74i Me.—Judkins v. Buokland, 98 A. 
2d 688, 149 Me. 59. 


R.I.—Plainfield Realty Co. v. Salway, 
53 A2d 496, 72 R.L 603—Solomon 
V. Shepard Co., 200 A. 993, 61 R.I. 
832. 

64 C.J. p 414 note 88. 

Error 

The denial of a motion for non¬ 
suit is not assignable as error. 

Conn.—Cervino v. Corattl, 41 A.2d 
96, 131 Conn. 518. 

Pa.—^Murray v. City of Clairton, 191 
A. 618, 326 Pa. 180—^Hoover, for 
Use of Angeletti, v. Paterni, 18 A 
2d 914, 140 Pa.Super. 211—Swallna 
V. PlsaJski, 194 A 749, 129 Pa. 
Super. 51. 

75. Ga.—^Burton v. Hart, 66 S.E.2d 
594, 206 Ga. 87—James v. New¬ 
man, 36 S.E.2d 581, 78 GaApp. 79. 
Wash.—^Hardung v. Green, 244 P.2d 
1163, 40 Wash.2d 595—Williams v. 
Hofer, 191 P.2d 806, 80 Wash.2d 
253. 

64 C.J. p 414 note 89. 

76- Wls,—Smith v. Pahst, 288 N.W. 
780, 238 Wls. 489. 

77. CaL—Herr v. Bullock’s, In&, 170 
P.2d 966, 75 CalA.pp.2d 277. 

78. Mont.—^Thompson v. Shanley, 17 
P.2d 1086, 93 Mont. 286. 

Effect of separate defenses 
In action for injuries sustained by 
tenant in fall on premises allegedly 
owned by defendant, separate de¬ 
fense of contributory negligence did 
not preclude defendant from moving 
for judgment of nonsuit on groimd 
of lack of proof of ownership In de¬ 
fendant, since separate defenses in 
an answer are not treated as admis¬ 
sions of the parties and permissibil¬ 
ity of inconsistent pleas under su¬ 
preme court rule would prevent plea 
of contributory negligence from be¬ 
ing evidence in plalntUTs favor.— 
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Timmons v. Wigboldus, 61 A2d 269, 
137 N.J.Law 733. 

79. Ky.—Clay v. Johnson, 6 T.B. 
Mo-n. 644. 

La.—McMlchael v. Raoul, 14 La-Ann. 
307. 

80. N.a —McLean v. McLean, 74 SL 

B. 2d 320, 237 N.C. 122—Davis v. 
Jenkins, 72 S.E.2d 678, 236 N.a 
288, rehearing denied and opinion 
supplemented 73 SJE.2d 780, 286 N. 

C. 767—^Poust V. Gate City Sav. 6b 
Loan Ass’n, 62 S.E.2d 621, 283 N.a 
86, 22 AL.R.2d 975—Gibson v. 
Central Mfrs. Mut. Ina Co., 62 S.B. 
2d 320, 282 N.a 712—Howard v. 
Bingham, 67 S.E.2d 401, 281 N.a 
420—^Barnes v. Security Life 6b 
Trust Co., 60 S.K2d 2, 229 N.a 409 
—MacClure v. Accident 6b Cas. Ins. 
Co. of Winterthur, Switzerland, 49 
SJa.2d 742, 229 N.a 306—Hedge- 
cock V. Jefferson Standard Life 
Ins. Co., 194 S.E. 86. 212 N.a 688. 

AfiBzmatlve defenses 
Estoppel, even if pleaded, settle¬ 
ment, and accord and satisfaction 
are afihrmative defenses, burden of 
proving which is on defendant, so 
as to prelude nonsuit, whidh ordi¬ 
narily will not be allowed in favor 
of party having burden of proof.— 
Winkler v. Appalachian Amusement 
Co., 79 S.E.2d 185, 288 N.a 689. 

81. N.C.—Davis v. Jenkins, 72 SJBL 
2d 678, 286 N.C. 288, rehearing de¬ 
nied and opinion supplemented 78 
S.E.2d 780, 286 N.C. 767—Macanro 
V. Accident 6b Cas. Ina Oa of 
Winterthur, Switzerland, 49 SEL2d 
742, 229 N.a 805. 

88. N.BL—Famham v. Anderson, 68 
A 469, 74 Nja. 4064 

N.a —Avent v. Millard,' 33 S.E.2d 
128, 226 N.a 40. 
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is proper when all plaintiffs proofs as to defendants 
liability have been offered, but before evidence as 
to the extent of plaintiffs damage is made,as a 
general rule it is premature when made before the 
dose of plaintiff's evidence.^^ It has been held that 
the motion may be made when plaintiff rests his 
case, and in some jurisdictions it must be made 
at the dose of plaintiff’s case, and cannot be made 
thereafter.88 In other jurisdictions the motion 


may be made at the close of plaintiffs evidence or 
at the close of all the evidence and in still other 
jurisdictions the motion may be made at the close 
of plaintiff’s evidence, and if overruled may be re¬ 
newed at the close of all the evidence.^^ The mo¬ 
tion comes too late after the case has been sub¬ 
mitted to the jury,89 or after the court has given 
a peremptory instruction and discharged the jury,90 


83. Pa.—^Parker v. Philadelphia 
Rapid Transit Co., 162 A. 664, 308 
Pa. 209. 

64 C.J. p 394 note 75. 

84. Cal.—Dineen v. City and Coun¬ 
ty of San Francisco, 101 P.2d 736, 
38 Cal.App.2d 486. 

Idaho.—^Dunlap v. Savage, 29 P.2d 
493, 54 Idaho 87. 

Ill.—Strzelecki v. The Fair, 19 N.E. 

2d 624, 299 Ill.App. 113. 

N.T.—Kaufman v. City of New York, 
76 N.T.S.2d 234, 273 App.Div. 821 
— ^Levy V. Goldman, 299 N.T.S. 168, 
252 App.Dlv. 781. 

Pa.—StanislaiC v. Gll<ac. 56 A.2d 645, 
358 Pa. 278—^Sork v. Label, 2 A. 
2d 521, 133 Pa.Super. 169. 

64 C.J. p 394 note 76. 

Power of court to nonsuit or dis¬ 
miss before plaintiff has completed 
presentation of his proof see infra 
5 246. 

Conditional xestinir 
In personal injury suit, dismissal 
of complaint on defendant's motion 
immediately after plaintiffs rested 
conditionally, without affording them 
opportunity to produce certain em¬ 
ployees of defendant as witnesses, 
was erroneous.—^Mordoh v. City of 
New York, 60 N.Y,S.2d 771, 270 App. 
Div. 896. 

Beslal of request for oontLanaaoe 
In personal injury suit where 
plaintiff's request for continuance 
because of absence of certain wit¬ 
nesses was properly denied for lack 
of diligence, evidence before court 
on facts was insufficient as matter 
of law, and only other testimony 
available was medical testimony as 
to extent of plaintiff's injury* court 
did not err in granting nonsuit be¬ 
fore hearing such testimony, even 
though plaintiff had not rested his 
case.—^Dineen v. City and County of 
San Francisco, 101 P.2d 736, 38 CaL 
App.2d 486. 

85. La»—^Young v. Thompson, App., 
189 So. 487. 

S.C.—^Dunbar v. Fant, 170 S.B. 460, 
170 S.C. 414, 90 A.L.R 1412. 

64 ax p 394 note 77. 

The- proper tiiue for motion for 
nonsuit is at conclusion of intro¬ 
duction of the plaintiff's evidence.— 
Stembridge v. Fowler, 13 S.E.2d 523, 
64 Ga.App. 426—Cook v. Attapulgus 
Clay Co., 184 S.E. 334, 52 GaJlpp. 
610. 


I StatemeiLt of counsel 
I Judgment dismissing complaint 
could be entered after plaintiff’s 
counsel on trial had stated, "there 
is no need to put in all the evi¬ 
dence," since plaintiff had in effect 
rested case.—Schroedel v. Bullard, 
278 N.Y.S. 12, 243 App.Div. 800. 
Testimony of defendant not required 
Where plaintiff's evidence does not 
make out a case defendant cannot be 
required to offer his testimony so as 
to make out a case for plaintiff.— 
Young V. Thompson, La.App., 189 So. 
487. 

86. Md.—Sugar v. Hafele, 17 A.2d 
118, 179 Md. 75. 

Pa.—Jordan v. Sun Life Assur. Co. 
of Canada, 77 A.2d 631, 366 Pa. 495 
—Smith V. Ehler, 76 A.2d 866, 366 
Pa. Ill—^Mazer v. Kann, 22 A.2d 
707, 343 Pa. 876. 

64 C.J. p 394 note 78. 

Opening of defense 
A motion for nonsuit was properly 
denied, where motion was not made 
until after defendant had opened 
his defense by producing and ex¬ 
amining a witness in support of his 
case.—^Ziegler v. Ohio Farmers Ins. 
Co., 72 P.2d 657, 23 Cal.App.2d 138. 
Question before court 
Overruling of motion for nonsuit 
made at conclusion of introduction 
of evidence by plaintiff and defend¬ 
ant was not error, since question 
before court at that time was wheth¬ 
er verdict would or would not be 
supported by the evidence, and not 
whether plaintiff had made out a 
case, and only way to raise the 
question was by motion for new 
trial.—Stembridge v. Fowler, 13 S. 
E.2d 523, 64 Ga.App. 426. 

Vo question for review 
Where motion to dismiss as in 
case of nonsuit was made by defend¬ 
ants for the first time after the com¬ 
pletion of all the evidence, excep¬ 
tion to the denial thereof brought 
up no question for review.—^Tomlins 
V. Cranford, 42 S.B.2d 100, 227 N.C. 
323. 

87- Utah.—^Smalley v, Rio Grande 
Western R. Co., 98 P. 311. 34 Utah 
423. 

64 aJ. p 394 note 79. 

Anuouuceiuent of decisioa 
On trial justice's announcement of 
decision for plaintiff before closing 
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Of defendant's case, defendant’s re¬ 
newal of motion for dismissal im¬ 
mediately after decision was an¬ 
nounced, and exception to refusal of 
motion, was timely.—EZaufknan v. Si¬ 
mons Motor Sales Co., 184 N.S1 739, 
261 N.Y. 146. 

Power not lost 

Trial court did not lose Its power 
to make order allowing defendant's 
motion for an involuntary nonsuit 
because of the fact that before the 
motion was made defendant had in¬ 
troduced a map in evidence.—^La- 
Vigne V. Portland Traction Co., 170 
P.2d 709, 179 Or. 221. 

88. Cal.—^Fagundes v. Central Pac. 

R Co., 21 P. 437, 79 Cal. 97. 3 LuR. 

A. 824. 

64 C.J. p 395 note 80. 

Xn Vorldi OaroUna 

(1) A motion for nonsuit may be 
made at the close of plaintiff's evi¬ 
dence and, if refused, the motion 
may be renewed at the close of all 
the evidence.—^Penland v. French 
Broad Hospital, 154 S.E. 406, 199 N. 
C. 314—64 aJ. p 395 note 80 [b], 

(2) The motion must be made ini¬ 
tially at the close of plaintiff's case 
and it cannot be made at the close 
of all the evidence for the first time. 
—Avent V. Millard, 33 S.B.2d 123, 
226 N.C. 40—Jones v. Dixie Fire Ins. 
Co., 187 S.B. 769. 210 N.C. 669—64 
C.J. p 895 note 80 [b] (4), (5). 

88. N.H.—^Famham v. Anderson, 68 

A. 459, 74 N.H. 405. 

64 C.J. p 395 note 81. 

90- U.S.—^Drummond v. Louisville, 

etc., R. Co., C.C.I11., 109 F. 531. 

64 C.J. p 395 note 82. 

Announoemeut of ruling 

(1) Where trial court granted de¬ 
fendant's motion to instruct Jury to 
return verdict for defendant, and 
jury were recalled and trial court 
began so to instruct jury, plaintiff's 
request for nonsuit was too late as 
coining after trial court had an¬ 
nounced its ruling on motion for 
instructed verdict.—^Texarkana Bus 
Co. V. Moton, Tex.Civ.App., 147 S.W. 
2d 617. 

(2) After a motion for a directed 
verdict by defendant, the judge can 
cut off right to a nonsuit by definite 
announcement of decision either be¬ 
fore or after a discussion of rea¬ 
sons, and before the formality of 
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or after verdict,or after the verdict has been set 
aside,®^ or after a motion for a new trial has 
been made,®® or after judgment®^ 

§ 241. Form and Reqmsites of Motion 

A motion for nonsuit should be made as provided by 
statute, and should state that relief by way of nonsuit 
Is desired; and It should state the particular ground or 
grounds on which It Is based. 

A motion for nonsuit should be made as provided 
by statute,®® and should state that relief by way 
of nonsuit is desired.®® It should state the particu- 
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lar ground or grounds on which it is based,and 
specify wherein the evidence is insufficient,®® so that 
the attention of the court and counsel may be called 
thereto and an opportunity given to obviate the 
objections.®® Accordingly, if the motion is in gen¬ 
eral terms and does not specify any particular de¬ 
fect in the evidence,^ or if it specifies as a ground 
a defect to which the evidence is not subject and 
fails to specify as a groimd a defect to which it 
is subject,® it should be denied unless it is shown 
that there was a defect which could not have been 
remedied if plaintifiE’s attention had been called to 


directing the Jury to return a ver¬ 
dict, or following the making of the 
motion and the discussion with re¬ 
spect thereto, if any, he may delay 
cutting off right by withholding a 
formal annoimcement of decision un- 
tU he makes it in directing the Jury 
to return a verdict. It Is the defi¬ 
nite and formal announcement of 
the decision on the motion for di¬ 
rected verdict whenever made which 
ends the right to a nonsuit, and not 
the completion of the ceremony of 
Instructing the Jury as to the verdict 
they must return.—^BeUlsomi v. Ken¬ 
ny, 206 S.W.2d 787, 186 Tenn. 561. 

91. Ga.—Cook v. Attapulgus Clay 
Co., 184 S.K. 884, 52 GaApp. 610. 

64 O.J. p 895 note 88. 

After finding 

A motion to nonsuit plaintiff, filed 
after trial and a finding for plaintiff, 
during a hearing to settle form of 
bill of exceptions, was properly de¬ 
nied.—^Isenberg v. Williams, 27 N.E. 
2d 726, 306 Mass. 86. 

92. N.C.—^Rlley V. Stone, 86 8J3L 
848, 169 N.a 421. 

93; S.C.—Webb v. Southern By. Co., 
88 SJB. 297, 104 S.C. 89. 

94L Ind.—Baltimore, etc., R. Co. v. 
Trennepohl, 87 N.E. 1059, 44 Ind. 
App. 105. 

98. Cal.—Davis v. City of Santa 
Ana, 289 P.2d 656, 108 Cal.App.2d 
669. 

96. Or.—^ECammer v. Campbell Au¬ 
tomatic Safety Gas Burner Co., 
144 P. 896, 74 Or. 126. 

64 C.J. p 395 note 88. 

97. Cal.—^Lawless v. Calaway, 147 
P.2d 604, 24 Cal.8d 81—Archibald 
V. Schultz, 68 P.2d 288, 14 CaLApp. 
2d 820. 

Mont—Ck>zpiui Juris cited in Myles 
V. Helena Motors, Inc., 121 P.2d 
548, 549, 118 Mont 92. 

N.J.—Gordon v. Hollo Transit Corpo¬ 
ration, 167 A. 865, 11 N.J.Misc. 689. 
N.T.—Mink V. City of Albany, 121 
N.Y.S.2d 164, 203 Misc. 94. 

N.D.—Jacobs v. Bever, 55 N.W.2d 
512—Westerso v. City of Willls- 
ton, 42 N.W.2d 429, 77 N.D. 251. . 

Or.—^Edvalson v. Swick, 227 P.2d 183, 
190 Or. 478—Carlson v. Steiner, 


220 P.2d 100, 189 Or. 255—Ingalls 

V. Isensee, 188 P.2d 614, 170 Or. 

893. 

Utah.—^In re Bryan's Estate, 25 P.2d 

602, 82 Utah 890. 

Wash.—Allen v. Blyth, 28 P.2d 667, 

173 Wash. 409. 

64 C.J. p 395 note 89. 

Where grounds are not stated, mo¬ 
tion will not be granted.—^Ziegler v. 
Ohio Farmers Ins. Co., 72 P.2d 557, 
23 Cal.App.2d 188—64 C.J. p 895 note 
89 [a]. 

Oonsideration of grorutOs not stated 

(1) Ordinarily a ground not stated 
is not considered.—^Mink v. City of 
Albany, 121 N.T.S.2d 164, 208 Misc. 
94^64 C.J. P 895 note 89 [e]. 

(2) Where amended complaint 
charged defendants with negligence 
in stopping truck on highway and 
leaving it unattended when there 
was sufficient room on adjacent 
shoulder of highway on which it 
could have been parked, motion for 
nonsuit should have been presented ' 
to court in light of common-law 
principles, independent of statute or 
ordinance.—Gelling v. Golden Arrow 
Farms, 234 P.2d 589, 89 Wash.2d 87. 

Waiver 

(1) Where, although defendant 
was asked to specify other grounds, 
if any, to be relied on for nonsuit, 
contributory negligence was not ad¬ 
vanced as such ground, and no ex¬ 
ception was taken when Jury was 
charged that there was no claim of 
decedent's negligence, there was a 
waiver of contributory negligenca— 
Craig V. Boston & Maine B. B., 32 A. 
2d 816, 92 N.H. 408. 

(2) If no objection is made when 
testimony not covered by pleadings 
is offered, and variance is not as¬ 
signed on motion for nonsuit or in 
point for binding instructions, de¬ 
fendant may not thereafter raise the 
question.—Siplor v. U. S. Glass Co., 
200 A. 938, 132 Pa»Super. 208. 

SBotlon for Judgment 

Where defendant stated in motion 
for Judgment that the plaintiff had 
failed to prove his case in so far as 
damages were concerned in accord¬ 
ance with established rules of court, 
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without specifying particular point 
of law relied on to support it, de¬ 
fendant had failed to comply with 
requirement of rule that a motion 
for Judgment shall state specifically 
grounds therefor.—Domestic Fuel Co. 
V. American Petroleum Corp., 79 A. 
2d 288, 6 N.J. 538. 

Specification In argument 
Motion for nonsuit on ground evi¬ 
dence did not show cause of action 
which attorney said would appear 
more specifically from his further 
argument to court was sufficient, 
where in such argument attorney 
specified various grounds on which 
defendant relied.—^Elason v. Kelly 
Pipe Co., 60 P.2d 488, 16 CalApp.2d 
88 . 

98. Idaho.—^Koser v. Homback, 265 
P.2d 988—^Davis v. Pancherl, 236 
P.2d 716, 72 Idaho 28—Southeast 
Securities Co. v. Christensen, 158 
P.2d 315, 66 Idaho 288—Pllliner v. 
Pllliner, 183 P.2d 735, 64 Idaho 425 
—Thompson v. Walker, 55 P.2d 
1800, 56 Idaho 461—Carver v. 

Ketchum, 26 P.2d 189, 68 Idaho 
595. 

N.D.—Jacobs V. Bever, 55 N.W.2d 
512—Westerso v. City of Willls- 
ton, 42 N.W.2d 429, 77 NTJD. 251. 

64 C.J. p 896 note 92. 

Umited application 

The rule requiring a specific state¬ 
ment of the defects in proof on 
which motion for nonsuit is based is 
for protection of court and has ap¬ 
plication only to cases in which mo¬ 
tion for nonsuit is denied.—^Knecht 
V. Iiombardo, 91 P.2d 917, 88 Cal. 
App.2d 447. 

9P. Cal.—^Lawless v. Calaway, 147 
P.2d 604, 24 Cal.2d 81. 

Idaho.—^Pllliner v. Pilllner, 188 P.2d 
735, 64 Idaho 425. 

64 C.J. p 396 note 90. 

Im Idaho.—Davis v. Pancherl, 286 P. 
2d 716, 72 Idaho 28—Southeast Se¬ 
curities Co. V. Christensen, 158 P. 
2d 815, 66 Idaho 283. 

64 C.J. p 396 note 93. 

2. Cal.—Sebrlng v. Harris, 128 P. 7» 
20 Cal.App. 56. 

64 C.J. p 396 note 94. 
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§§ 241-242 TRIAL 

it-* It has been held, however, that the rule which 
requires a specific statement of the defects in the 
proof, when a motion for a nonsuit is presented, 
is for the protection of the court and is applicable 
only to cases wherein the motion is denied, and not 
to an order granting it,^ and an order granting the 
motion will be sustained when it has been granted 
on any proper ground, whether or not made a 
ground of the motion.* 

Ordinarily it is not suflGicient to state generally 
that there is no evidence before the court justifying 
its granting any relief to plaintiff or that plaintiff 
has failed to prove a sufficient case.* Thus motions 
to dismiss "on the usual grounds,”^ "because plain¬ 
tiff has shown no right to recover,”* "has not a 
cause of action,”* has "failed to prove the cause of 
action alleged,”^® "has wholly failed to prove his 
case,^*^^ "has failed to make out a prima facie 
case,”i* or "has failed to prove a sufficient case,”^* 
are too general to be considered and should be 
overruled. Motions for nonsuit or dismissal have 
also been held defective as too general in nature 
where made on the ground that plaintiff has failed 
to prove any of the material allegations of the com¬ 
plaint,^^ has failed to make out such a case, if the 
case were tried before a jury, as would warrant 
them in returning a verdict for plaintiff,^* or on the 


ground that there is no evidence of defendant’s neg- 
ligence,!* or on the ground of plaintiff’s contribu¬ 
tory negligence without specifying wherein plain¬ 
tiff was negligent,i7 or on the ground that there 
was no evidence to show a violation of law by de¬ 
fendant in an action against him for a penalty,i* 
or on other grounds of similar general statement.^* 

On the other hand, motions for a nonsuit on the 
general ground that the evidence failed to show 
negligence on the part of the moving party,*® or on 
the ground that the uncontradicted evidence shows 
contributory negligence on the part of plaintiff that 
contributed proximately to the injury,*^ have been 
held sufficient, as have various other motions.** 
Also, if the evidence shows that the basis of plain¬ 
tiff’s action is in direct contravention of a penal 
statute which was enacted for the protection of the 
people of the state, the court may grant a motion 
for nonsuit even though that specific ground is not 
mentioned in the motion therefor.** If the ground 
stated is that the testimony has not shown a fair 
preponderance in favor of plaintiff, it is an implied 
admission that the case is for the jury.*^ 

§ 242. Purpose and Effect of Motion 

A motion for dismissal or nonsuit on the ground of 
failure of proof challenges the legal sufficiency of the 


& Idaho.—Davis v. Panchert, 236 P. 

2d 716. 72 Idaho 28. 

Mont.—Gozpns OUxis oLted In Myles 
V. Helena Motors. 121 P.2d 548. 
649. 113 Mont. 92. 

64 C.J. p 396 note 91. 
afisfeet inherent In oanse of action 
The rule that a motion for non¬ 
suit must state the particular 
STOunds on which It is based, and 
that it is not sufficient to state In 
general' termini that the evidence 
failed to show negligence, or affirms^ 
tively showed contributory negli¬ 
gence, is intended to afford an op- 
pbrtunlty to correct such defects as 
admit of correction, and. therefore, 
the rule does not apply where the 
defects do not admit of correction, 
as where the defect Is inherent in 
the cause of action, and In such a 
case the error in granting the mo¬ 
tion where -defects are not specified 
is immaterial.—^Myles v. Helena Mo¬ 
tors. 121 P.ad 648, 118 Mont 92. 

4« Cal.—^In re Rahinowltz* Hstate, 
135 P.2d 579. 58. CaLApp.2d 106. 

& CaL—^In re Rabinowitz* Estate, 
supra. 

e. CaL—^Moore v. Steen. 283 P. 833, 
102 CaI.App. 723—Dawson v. Tu¬ 
lare Union High School Dist. 276 
P. 424, 98 Cal.App. 138. 

V. N.T.—Hartley v. Mullane, 45 N. 
T.S. 1023. 20 Misc. 418. 


8. N.Y.—^Trustees of St Mary's 
Church V. Cagger, 6 Barb. 676. 

9. N.T.—Webb v. Odell, 49 H.T. 688. 
64 C.J. p 396 note 98. 

10. N.Y.—Kafka v. Iievensohn. 41 
N.Y.S. 368, 18 Misc. 202. 

11. Cal.—Security Inv. Co. of San 
Bernardino v. Bartram, 202 P, 337, 
54 CaLApp. 540. 

Idaho.—^Merrill v. Fremont Abstract 
Co., 227 P. 84, 89 Idaho 238. 

12. Cal.—Williamson v. Williamson, 
183 P. 301, 41 Cal.App. 721. 

Utah,—^Boyd v. San Pedro, L. A & S. 
L. R. Co., 146 P. 282, 46 Utah 449. 

13. Cal.—Henley v. Bursell. 216 P. 
114, 61 Cal.App. 611—Coghlan v. 
Quartararo, 116 P. 664, 16 Cal.App. 
662. 

14. Cal.—Belcher v. Murphy, 22 P. 
264, 81 Cal. 39. 

64 C.J. p 397 note 4, 

16- Cal.—Williamson v. Williamson, 
188 P, 301, 41 CalApp. 721. 

13. N.D.—Westerso v. City of Wil- 
Hston, 42 N.W.2d 429, 77 N.D. 251. 
64 C.J. p 397 note 6. 

17. S.C,—^Humphries v. Union & 
Glenn Springs R. Ca, 66 SJB3. 1061, 
84 S.C. 202. 

64 C.J. p 897 note 7. 

18. S.C.—State V. Malony, 62 S.E. 
215, 81 S.C. 226. 
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19. Or.—Carlson v. Steiner, 220 P. 
2d 100, 189 Or. 256. 

64 C.J. p 397 note 9. 

Motions held insufficient 

(1) Motion for nonsuit ‘‘for the 
reason the testimony is wholly in¬ 
sufficient in law to establish a cause 
of action.”—Freese v. Union Auto¬ 
mobile Ina Co.. 82 P.2d 993, 138 Cal. 
App. 673. 

(2) Motion to dismiss on ground 
that plaintiff has failed to establish 
his cause of action.—Westerso v. City 
of Willlston, 42 N.W.2d 429, 77 N.D. 
261. 

20. Mont.—^Myles v. Helena Motors. 
121 P.2d 548, 113 Mont. 92. 

64 C.J. p 397 note 10. 

21. Cal.—Griswold v. Pacific Elec¬ 
tric Ry. Co., 187 P. 65, 45 Cal.App. 
81. 

Mont—^Myles v. Helena Motors, 121 
P.2d 648, 113 Mont 92. 

22. Cal.—^Larson v. St Francis Ho¬ 
tel, 188 P.2d 618, 88 Cal.App.2d 
210—Appell V. Webster, 81 P.2d 
467, 27 Cal.App.2d 651. 

64 C.J. p 897 note 12. 

23. Cal.—Van Wyke v. Burrows, 277 
P. 190, 98 Cai.App. 416. 

64 C.J. p 397 note 13. 

24. N.Y.—Hilgert v. Black, 90 N.Y. 
S. 1067. 
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evidence, and presents for the consideration of the court 
a pure question of law. 

A motion for dismissal or nonsuit on the ground 
of failure of proof challenges the legal sufficiency 
of the evidence,25 and presents for the consideration 
of the court a pure question of law.25 It is a ques¬ 
tion in purport that the evidence is not sufficient to 
prove the allegations of the complaint,27 or to show 
that plaintiff is entitled to recover,28 but under some 
practice the office of a motion for nonsuit is only 


TRIAL § 242 

to test the sufficiency of plaintiffs evidence to sup¬ 
port his petition,22 the motion is aimed at the evi¬ 
dence as compared with what the declaration is,2® 
and the question is not whether plaintiff is entitled 
to recover, but whether his evidence supports th^ 
case made by the allegations of his petition^®^ 

It has been variously said that the motion raises 
the question of whether, admitting all the facts 
presented, and giving to plaintiff the advantage of 


as. Cal.—Perkins v. Maiden, 134 P. 

2d 30, 57 Cal.App.2d 46. 

Oa.—^Irvin v. Locke, 88 S.B.2d 289, 
200 Ga. 675. 

N.J.—^Larocca v. American Chain & 
Cable Co., 97 A.2d 680, 13 N.J. 1— 
Miller v. Public Service Coordi¬ 
nated Transport, 81 A.2d 148, 7 N*. 

J. 185, 26 A.L.R.2d 1215—Natunan 
V. Central & Lafayette Realty Co., 
62 A.2d 218, 1 N.J. 124—Bosze v. 
Metropolitan Life Ins. Co., 61 A.2d 
499, 1 N.J. 5—^Alpert v. Feldstein, 
91 A.2d 417, 21 N.J.Super. 503— 
Stewart v. Delanco Tp., 66 A. 2d 
751, 4 N-J-Super. 211—Miller v. 
Davis & Averill, 61 A.2d 253, 137 

K. J.Law 671—^NTauman v. Central 
& Lafayette Realty Co., 60 A.2d 
242, 137 N.J.Law 428, amrmed 62 

A.2d 218, 1 N.J. 124—Blessingr v. 
Goodman, 60 Au2d 69, 137 N.J.Law 
895—Corbett v. Warner, 59 A.2d 
597, 187 N.XLaw 281—Willina v. 
Ludwig, 55 A.2d 48, 136 N.J.Law 
208—Strutko v. Mann, 11 A.2d 31, 
124 N.J.Law 183—^Poole v. Twen¬ 
tieth Century Operating Co., 1 A. 
2d 389, 121 N.J.Law 244—Shields 
V. Yellow Cab, 174 A. 567, 113 N.J. 
Law 479—O’Neil v. Jacobus, 169 

A. 703, 112 N.J.Law 145—Cecco- 
mancino v. D’Onofrio, 168 Au 578, 
111 N.J.Law 494—^Fine & Jackson 
Trucking Corporation v, Lehigh 
Valley R. Co., 166 A. 184, 110 N.J. 
Law 385. 

N.C,—^Lochner v. Silver Sales Serv¬ 
ice, 59 S.F.2d 218, 232 N.C. 70— 
Graham v. North Carolina Butane 
Gas Co., 58 S.B.2d 757, 281 N.C. 
680, 17 A.L.R.2d 881—Lea v. 

Bridgeman, 46 S.E.2d 555, 228 N.C. 
565-Ward v. Smith, 25 SJB.2d 463, 
223 N.C. 141—Godwin v. Atlantic 
Coast Line R. Co., 17 S.B.2d 137, 
220 N.C. 281—Wolfe v. North Caro¬ 
lina Joint Stock Land Bank, 18 S. 

B. 2d 583, 219 N.C. 313. 

Ohio.—Morton v. Lutchln, 96 N.B. 

2d 784, 88 Ohio App. 75. 

64 C.J. p 397 note 15. 

Admitted facts 

A nonsuit should be granted only 
when a motion for a nonsuit in¬ 
volves the legal effect of admitted 
facts.—Mendibles v. City of San 
Diego, 224 P.2d 42, 100 CalApp.2d 
502. 


Motion for Judgment on record 
The motion of defendants for 
“Judgment on the record’* after close 
of plaintiff’s evidence, which motion 
is directed at the insufficiency of the 
evidence, is in the nature of, and 
similar to, the “exception of no cause 
of action” which is directed at the 
insufficiency of the petition to set 
out a cause of action.—^Young v. 
Thompson, LaApp., 189 So. 487. 
Every essential element 
Defendant’s motion to dismiss, at 
conclusion of evidence, raised ques¬ 
tion of sufficiency of evidence as to 
every essential element of plaintiff’s 
claim.—^Piper v, Flagg, 32 A2d 824, 
92 N.H. 405. 

ITegUgence 

On a motion for nonsuit, trial 
Judge must determine whether any 
facts have been established by evi¬ 
dence from which negligence may 
be reasonably inferred, and, if such 
facts have not been established, there 
is no case to go to Jury, but, if such 
facts have been established, it is 
for Jury to say whether negligence 
ought to be Inferred.—Winsor v. 
Smart’s Auto Freight Co.,. 171 P.2d 
251, 25 Wash.2d 383. 

Defect in comi>laiut 
Compulsory Judgment of nonsuit 
at dose of plaintiff’s evidence for 
failure to Insert in complaint allega¬ 
tion that plaintiff, asking for an ac¬ 
counting, relied in part on written 
instruments was error.—Guy Cobum, 
Inc., V. Tiffany Productions, 80 P.2d 
996, 220 Cal. 418. 

26. Cal.—^Kerr v. Bullock’s, Inc., 
170 P.2d 966, 75 Cal.App.2d 277— 
Carey v. City of Oakland, 112 P. 
2d 714, 44 Cal.App.2d 503— 
Idaho.—Willis v. Western Hospital 
Ass’n, 182 P.2d 950, 67 Idaho 435. 
HI.—^Thleme v. Harris, 92 N.B.2d 220, 
840 IllApp. 419—^Lighting Products 
V. George A Puller Co., 73 N.B.2d 
788, 331 IllApp. 618. 

Mont—Stranahan v. Independent 

Natural Gas Co., 41 P.2d 39, 98 
Mont 597. 

Neb.—^Busteed v. Sheffield, 44 N.W. 

2d 471, 153 Neb. 253. 

Nev.—Oorpus Juris dted ta Cann v. 
George B. Williams Land & Live¬ 
stock Co., 48 P.2d 887, 892, 56 Nev. 
242. 

64 C.J. p 397 note 16. 
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Prima fade ease 

On motion for nonsuit, siifficiency 
of evidence to make out prima facie 
case is question of law.—Cann v. 
George B. Williams Land & live- 
stock Co., 48 P.2d 887, 56 Nev. 242. 

27. Or.—Olds V. Hines, 187 P. 586, 
188 P. 716, 95 Or. 580. 

28. Cal.—^Adams v. Herman, 234 P. 
2d 695, 106 Cal.App.2d 92. 

N.J.—^Perlberg v. Geminder, 89 A2d 
448, 20 NJ.Super. 191. 

N.C.—Godwin v. Atlantic Coast Line 
R. Co.. 17 S.E.2d 137, 220 N.C. 281. 
64 C.J. p 897 note 18. 

29. Ga.—^Barge v. Robinson, 41 S-B 
258, 115 Ga. 41. 

30. Ga.—^Eelly v. Strouse, 43 S.BL 
280, 116 Ga. 872—^Anderson v. Pol- 
lax^ 62 Ga. 46. 

31. XJ.S.—Clarke v. Order of United 
Commercial Travelers of America, 

C.CA.Ga., 79 P.2d 564. 

Ga.—Whited v. Atlanta Coca-Cola 
: Bottling Co., 76 S.E.2d 408, 88 Ga. 
App. 241—^Eirby v. Atlanta Gas 
Light Co., 67 S.B.2d 418, 84 Gku 
App. 786—^Brown v. Atlantic Coast 
Line R. Co., 52 S.E.2d 660, 79 Ga. 
App. 56. 

64 C.J. p 898 note 21. 

Proof of case as laid 
A motion for nonsuit raises the 
question whether plaintiff has proved 
his case as laid without at the same 
time disclosing in the evidence other 
undisputed facts which show that 
he is nevertheless not entitled to re¬ 
cover.—^Buchanan v. Heath, 80 S.E. 
2d 393, 210 Ga. 410—Williams v. 
Smith, 80 S.B.2d 289. 210 Ga. 826— 
Wright V. Roseman, 71 S.E.2d 426^ 
209 Ga. 176—Sewell v. Anderson, 39 
S.B.2d 102, 197 Ga. 623—Clark v. 
Bandy, 27 S.B.2d 17, 196 Ga. 646— 
Whited V. Atlanta Coca-Cola Bottling 
Co., 76 S.B.2d 408, 88 GaApp. 241— 
Reese v. Bice, 74 S.B.2d 476, 87 Ga. 
App. 519—^Elrby v. Atlanta Gas Light 
Co., 67 S.R2d 413, 84 Ga.App. 786— 
Padgett V. Williams, 61 S.E.2d 676» 
82 Gra.App. 509—Jackson v. Thomp¬ 
son, 48 S.E.2d 903, 77 Ga.App. 367— 
Rogers v. Stamos, 48 S.E.2d 548, 77 
GclApp. 285—Advanced Refrigeration 
V. United Motors Service, 81 SJS.2d 
I 605, 71 GkuApp. 676. 

I 64 C.J. p 898 note 21. 
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every inference that can properly be drawn from the 
facts, an issue of fact is presented for the deter¬ 
mination of the jury,32 whether plaintiff has estab¬ 
lished a prima facie case,33 whether plaintiff has 
proved a case sufficient to be submitted to the 
jury,34 whether, in view of the facts before the 
court, the case is one which should be determined 
as a question of law,35 whether there is substantial 
evidence to support the material allegations of the 
complaint,35 or whether the evidence is sufficient to 
support a verdict for plaintiff.37 Another state¬ 
ment is that a motion for nonsuit presents two ques¬ 
tions for the consideration of the court: What facts 
alleged in the complaint are material to plaintiffs 
case as he presents it in the complaint? Has 
plaintiff made out a prima facie case by producing 
substantial evidence in support of his cause as he 


presented it?38 It has also been said that the mo¬ 
tion raises every question of law arising in the 
course of the trial regardless of particular excep- 
tions.39 

Such a motion does not test the legal sufficiency 
of a petition,40 nor does it reach an error in ad¬ 
mitting secondary evidence to establish a material 
fact,4i and it cannot be permitted to operate as a 
motion to set aside a verdict as against the evi- 
dence.42 Also, on such a motion, the court is not 
concerned with any question of substantive law with 
respect to the subject matter of the suit.43 De- 
fendanfs motion for nonsuit waives defendant’s 
right to rely on allegations seeking affirmative relief 
in his answer, as preventing volimtary dismissal by 
plaintiff.44 Defendant does not close or rest his 


32. N.Y.—Kraus v. Bimbaum, 93 N. 
E. 474, 200 N.T. 130—FAlk V. Have- 
meyer, 129 N.Y.S. 608, 144 App. 
Div. 688. 

ZSm Gra.—^Busb v. Smith, 48 S.E.2d 
682, 77 Ga.App. 329. 

Idaho.—^In re Lunders' Estate, 263 
P.2d 1002, 74 Idaho 448—Bogovich 
V. Capitol Silver-Lead Min. Co., 
224 P.2d 1078, 71 Idaho 1. 

N.J.—Holly V. Meyers Hotel & Tav¬ 
ern, 83 A-2d 460, 15 N,J.Super. 381, 
reversed on other grounds 89 A.2d 
6, 9 hr.J. 493. 

K.Y.—Raisler Heating Co. v. William 
J. Taylor Co., 272 N.Y.S, 355, 241 
App,Div. 855—Herbert v. Metro¬ 
politan Life Ins. Co., 39 N.Y.S.2d 
567. 

ILL—Solomon v. Shepard Co., 200 A. 
993, 61 B.I. 332. 

34i N.J.—^Truck v. Kaywal Realty 
Co., 66 A.2d 757, 3 N.J.Super. 166, 
N-.C.—Butler v. Allen, 64 S.E.2d 561, 
233 N.C. 484—Graham v. North 
Carolina Butane Gas Co., 58 S.E. 
2d 767, 231 N.C 680, 17 A.L.R.2d 
881—Harris v. Montgomery Ward 
& Co., 53 S.K2d 536, 230 N.C. 485. 
Or.—Carruthers v. Phillips, 131 P. 
2d 193, 169 Or. 636. 

Wash.—Winsor v. Smart's Auto 
Freight Co., 171 P.2d 261, 26 Wash. 
2d 383—^Barnes v, J. C. Penney 
Co., 70 P.2d 311, 190 Wash. 633, 

64 CJ*. P 398 note 23. 

Qpeolflo ovexsiglLts and defects 
One of the chief objects subserved 
by motion for nonsuit is to point out 
to court and to opposing counsel 
specidc oversights and defects in 
plaintllTs proof in order that plain¬ 
tiff may supply, if possible, the 
specified deficiencies in his proof.— 
Eatwell V. Beck, 267 P.2d 643, 41 Cal. 
2d 128. 

Time, effort^ and expense 

Purpose of a nonsuit is to save 
time, effort, and expense of present¬ 


ing a defense when plaintiff has 
failed to make out a case.—^Howard 
V. General Petroleum Corp., 238 P.2d 
145, 108 CalJ^PP.2d 25. 

35. Utah.—^Robinson v. Salt Lake 
City, 109 P. 817, 37 Utah 620. 

36. CaL—Newton v. Cox, 239 P. 64, 
73 Cai.App. 696. 

64 C.J. p 398 note 24. 

Cause of action 

(1) Motion to dismiss presents the 
sole Question whether the evidence 
tends to establish a cause of action. 
—^Fewkes ▼. Borah, 35 N.E.2d 69, 376 
IlL 696. 

(2) The inauiry on motion for non¬ 
suit is whether jury could find on 
any reasonable view of evidence, re¬ 
jecting all evidence and inferences 
unfavorable to plaintiff, that later 
established facts essential to assert¬ 
ed cause of action.—Muller v. Pols, 
52 A.2d 810, 135 N.LLaw 694—Sivak 
V. City of New Brunswick, 3 A.2d 
566, 122 N.J.Law 197. 

Any evidence 

In passing on motion to nonsuit, 
power of trial court is limited to as¬ 
certainment whether there is any 
evidence at all which has probative 
value in any or all of the facts and 
circumstances offered in the gruise of 
proof.—Wall V. Bain, 23 S.E.2d 330, 
222 N.a 376. 

37. Mo.—^Henry v. Tinsley, 218 S. 
W.2d 771, 240 Mo.App. 163. 

N.M.—Van Sickle v. Keck, 81 P.2d 
707, 42 N.M. 450. 

64 C.J. P 398 note 26. 

Function of court 
On motion for nonsuit, function 
of trial court is similar to, and 
practically the same as, that of a 
reviewing court in determining on 
appeal whether there is evidence in 
the record of sufficient substantiality 
to support a verdict for plaintiff.— 
Argo v. Southern Pac. Co., 104 P.2d 
77, 89 CaLApp.2d 706—In re Cush¬ 
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ing*s Estate, 86 P.2d 375, 30 CalA.pp. 
2d 340. 

38. Conn.—^Elle v. C. Cowles & Co., 
73 A. 258, 82 Conn. 236. 

Nev.—Cann v. George B. Williams 
Land & Livestock Co., 48 P.2d 887, 
56 Nev. 242. 

39. Me.—Sykes v. Maine Cent R 
Co., 88 A. 478, 111 Me. 182. 

40. Ga.—^Buchanan v. Heath, 80 S. 
K2d 393, 210 Ga. 410—Wright v. 
Roseman, 71 S.E.2d 426, 209 Ga. 
176—Sewell v. Anderson, 30 S.E.2d 
102, 197 Ga, 623—Clark v. Bandy, 
27 S.B.2d 17, 196 Ga. 646—Whited 
V. Atlanta Coca-Cola Bottling Co., 
76 S.E.2d 408, 88 Ga.App. 241— 
Kirby v. Atlanta Gas Light Co., 67 
S.E.2d 413, 84 Ga.App. 786—Padg¬ 
ett V. Williams, 61 S.E.2d 676, 82 
Ga.App. 509. 

Idaho.—^Burt v. Blackfoot Motor 
Supply Co., 186 P.2d 498, 67 Idaho 
548—Carver v. Ketchum, 26 P.2d 
139, 53 Idaho 595. 

Iowa.—Carlson v. Bankers Trust Co., 
60 N.W.2d 1, 242 Iowa 1207. 

64 C.J. p 398 note 28. 

Kegal suffioleiioy of pleadings Is 
not open to Question on motion for 
nonsuit unless no relief could be 
granted thereunder.—Crowell v. 
Palmer, 68 A.2d 729, 134 Conn. 502. 
4L N.Y.—Crane v. Powell, 84 N.B, 
911, 139 N.Y. 379, 30 Abb.N.Cas. 
419. 

48. Conn.—^Rappaport v. Rosen Film 
Delivery System, 18 A.2d 362, 127 
Conn. 524—^Fields v. Fields, 106 
A. 347, 93 Conn. 96. 

43. Ga.—Clark v. Bandy, 27 S.B.2d 
17, 196 Ga. 546—Whited v. Atlanta 
Coca-Cola Bottling Co., 76 S.E.2d 
408, 88 GaA.pp. 241—Kirby v. At¬ 
lanta Gas Light Co., 67 S.E.2d 
413, 84 Ga.App. 786. 

44. Cai.—Long V. Superior Court in 
and for Orange County, 58 P.2d 
952, 14 CaI»App.2d 758. 
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case by not offering any testimony and by moving 
for judgment on the record at the close of plaintiffs 
evidence.^® 

g 243. -As Waiver of Jury Trial 

The defendant, by moving for a nonsuit, submits to 
the court any question of fact involved In the case and 
waives his right to a Jury trial, but there Is no waiver 
where the defendant requests the right to go to the Jury 
after his motion to dismiss the complaint at the close 
of the whole case is denied. 

When defendant moves for a nonsuit and says 
nothing more, it amounts to a submission by him 
to the court of any question of fact involved in the 
case.^® By his motion at the conclusion of plaintiff’s 
case he treats the questions as purely legal and 
acquiesces in their disposal by tie court>7 He 
waives his right to a jury trial.^8 However, he 
does not waive his right to go to the jury where 
he makes a request therefor after his motion to dis¬ 
miss the complaint at the dose of the whole case 
is denied.**® So, defendant’s motion to dismiss the 
complaint at the end of the entire case does not 
waive defendant’s right to go to the jury on issues 
of fact presented by the evidence.®® 

In some jurisdictions, where defendant moves for 
a nonsuit at the close of plaintiff’s case, unless at 
that time he also moves for judgment on his coun- 
terdaim, he waives his right, if any, to such judg¬ 
ment and in effect submits to a voluntary nonsuit 
on his counterclaim;®! but in other jurisdictions 
he does not, by his motion for judgment of nonsuit 
on plaintiff’s evidence, waive his right to have is¬ 
sues tendered by his answer setting up an affirmative 
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defense and daiming contribution against codefend¬ 
ants determined by trial thereof.®® It has been 
hdd that defendant, in offering a motion to dis¬ 
miss, in effect elects to stand on the insuffidency of 
plaintiff’s case;®® and where such motion is granted 
after plaintiff has submitted his evidence and on 
appeal is reversed, defendant cannot then be per¬ 
mitted to produce evidence in defense.®^ 

§ 244. Hearing and Determination of Motion 

a. In general 

b. Contradictory evidence 

c. Errors in admission of evidence 

d. Credibility of witnesses 

e. Interpretation of evidence and infer¬ 

ences therefrom 

f. Introduction of evidence after motion 

g. Right to argument of motion 

a. In (xeneral 

A motion for nonsuit should be dealt with In accord¬ 
ance with Its true nature rather than in accordance 
with the description attached to it- On such a motion 
the court must determine whether sufficient evidence 
has been introduced to support the averments of the 
petition, and In determining this the court considers only 
the evidence tending to prove the plaintiff’s case, elimi¬ 
nating from consideration evidence favorable to the 
defendant. 

As a general rule, a motion for nonsuit should be 
dealt with in accordance with its true nature rather 
than in accordance with the description attached to 
it.®® On a motion for a nonsuit, it is the duty of 
the court to determine whether sufficient evidence 
has been introduced to support the averments of 
the petition®® and whether the evidence is sufficient 


4S. La.—Toungr v. Thompson, App., 
189 So. 487. 

40 . N.T.—Deeley v. Heintz, 62 N.E. 
158, 169 N.T. 129. 

47 . N.T.—Mullen v. J. J. Quinlan 
& Co., 87 N.B. 1078, 195 N.T. 109. 

Authority of court to determine case 
as one of law where defendant 
moves for nonsuit and plaintiff 
moves for directed verdict see in¬ 
fra S 256. 

48 . Or.—^Patty v. Salem Flouring 
Mills Co., 98 P. 521, 58 Or. 850. 

49. N.T.—Reid v. America Co., 186 
N.T.S. 75. 

60. N.T.—Schulman v. Plastics 
Moulding Corp., 55 N.T.S.2d 426. 

6 L N.C—Gruber v. Bwbanks, 154 
S.E. 818, 199 N.C. 885. 

Dismissal not reversed 
Where a defendant pleads a coun¬ 
terclaim, and on conclusion of plain¬ 
tiffs evidence moves for and pro¬ 
cures a dismissal of plaintiffs cause 
of action, there is a waiver of the 


counterclaim, if the Judgment of 

dismissal is not reversed on appeal. 

—^Lucas V. Lucas, 292 N.W. 729, 188 

Neb. 252. 

52. Wash.—Violette v. Insurance 
Co. of Pennsylvania, 159 P. 896, 
161 P. 848, 92 Wash. 685. 

53. Philippine.—Moody, Aronson & 
Co. V. Hotel Bilbao, 50 Philippine 
198.. 

54. Philippine.—^Moody, Aronson & 
Co. V. Hotel Bilbao, supra. 

55i Mass.—Johnson v. Johnson, 21 
N.E.2d 224, 808 Mass. 204. 

53. Cal—Moreland v. Langworthy, 
45 P.2d 214, 7 CalA.pp.2d 160. 

Colo.—Clime v. Mercereau, 1 P.2d 
101, 89 Colo. 227. 

S.C.—^Lane v. Mims, 70 SJBL2d 244, 
221 S.C. 286—Mahon v. Spartan¬ 
burg County, 32 S.E.2d 868 , 205 S. 
a 441—Caldwell V. Volunteer 

. State Life Ins. Co., 170 S.E. 849, 
170 S.a 294. 

Questions raised by motion for non¬ 
suit see supra S 242. 
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Seasonable inference 

A motion for nonsuit requires de¬ 
termination of whether a reasonable 
inference on the issue Involved can 
be drawn in plaintiff's favor from 
the evidence,—Bunnell v* Parelius, 
87 P.2d 230, 160 Or. 678. 

Own appraisal 

On motion to nonsuit, it is priv¬ 
ilege of trial court to make its own 
appraisal of instruments of proof in 
each case as circumstances may de¬ 
mand, under guidance of principles 
by which its powers are defined.— 
Wall V. Bain, 23 S.E.2d 880, 222 N. 
C. 375. 

Change of pleading and testimony 

VThere there is a change of plead¬ 
ing, accompanied by a material 
change of testimony, apparently to 
make a case out against another de¬ 
fendant, a court, in passing on a' 
motion to dismiss, should look be-' 
yond the bare allegations of the pe¬ 
tition and the testimony given be¬ 
fore challenge was made to its credi- 
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to support a verdict or judgment for plaintiff.®^ In 
determining this the court cannot discard the proof 
in plaintiff's favor and consider only that favorable 
to defendant,or permit defendant’s proof to over¬ 
throw plaintiffs even though it is more reasonable 
and convincing,59 but rather it is controlled by the 
evidence favorable to plaintiff.®® The court con¬ 
siders only the evidence tending to prove plaintiffs 
case,®^ that is, it considers only plaintiffs evi- 
dence®^ and as much of defendant’s as is favorable 


to plaintiff or supports his case.®® 

Ordinarily evidence favorable to defendant is 
eliminated from consideration,®^ since a nonsuit is 
not granted on defendant’s evidence;®® and thus 
facts proved as matter of defense cannot be con¬ 
sidered on the hearing of the motion.®® It has been 
held, however, that the court may consider defend¬ 
ant’s evidence which is not in conflict with plaintiffs 
evidence, and serves only to amplify and explain 


billty.—Gormley v. Peoples Cab, 6 

N.W.2d 78, 142 Neb. 346. 

67. Cal.—Knecht v. Iiombardo, 91 P. 
2d 917, 33 Cal.App.2d 447. 

Neb.—-Meyer v. Platt, 291 N.W. 86, 
137 Neb. 714—Schroeder v. Bart¬ 
lett. 262 N.W. 447, 129 Neb. 645. 

8 & N.C.—Johnson v. Seaboard Air 
Line Ry. Co., 79 S.B. 690, 163 N.C. 
481, Ann.Cas.l915A 598. 

60. N.C.—Johnson v. Seaboard Air 
Line Ry. Co., supra. 

60. Or.—Sullivan v. Mountain States 
Power Co., 9 P.2d 1038, 139 Or. 
282. 

d. CaL—Wulfjen v. Dolton, 151 P. 
2d 840, 24 Cal.2d 878—Mitchell 
<lameTa Corp* v. Pox Film Corp., 
64 P.2d 946,. 8 Cal.2d 192—Connors 
V. Southern Pac. Co., 206 P.2d 31, 
61 Cal.App.2d 872—Seaford v. 
Smith, 194 P.2d 792, 86 Cal.App.2d 
339—Kerr v. Bullock’s, Inc., 170 
P.2d 966, 75 CaLApp.2d 277— 

Amendt v. Pacific Elec. Ry. Co., 
115 P.2d 588, 46 Cal.App.2d 248— 
Darling' v. Dreamland Bedding & 
XTpholstering Co., 112 P.2d 338, 44 
Oal.App.2d 253—Green v. New- 
mark. 28 P.2d 395, 136 CaLApp. 32. 

Mich.—Groth v. Singerman, 44 N.W. 
2d 155, 328 Mich. 615. 

N.H.—Herndon v. Moore, 62 A.2d 
721, 95 N.H. 272—Mack v. Hoyt, 55 
A.2d 891, 94 N.H. 492. 

N.C.—Cozart v. Hudson, 78 S.E.2d 
881, 239 N.a 279—Nance v. Hitch, 
76 S.E.ad 461, 238 N.O 1—Register 
V. Gibbs, 64 S.B.2d 280, 233 N.C. 
456—Wall V. Bain, 23 S.B.2d 830, 
222 N.C. 375—^Brannon v. Sprinkle, 
177 S.E. 114, 217 N.a 398. 

Fa.—Dooley v. Pennsylvania R. Co., 
Com.1^, 23 North\unb.Leg.J. 228. 

Wash.—Green v. Ploe, 183 P.2d 771, 
28 Wash.2d 620—^Mutti v. Boeing 
Aircraft Co., 172 P.2d 249, 25 

Waj3h.2d 871—Moen v. Chestnut, 
113 P.2d 1030, 9 Wa8li.2d 93—Dye 
r. City of Seattle. 24 P.2d 67, 173 
Wash. 515. 

64 aj. p 898 note 44. 

€2. N.a —^Lamm v. Shingleton, 55 
S.B.2d 810, 231 N.C. 10—Pappas v. 
Crist. 25 S.R2d 850, 238 N.C 265. 

64 OJ. 9 398 note 45. 

€3. Ma—Gendron v. Burnham, 82 
A.2d 778, 146 Me. 387. 

NjC—G edwln v. Johnson Cotton Co., 


78 S.B.2d 772, 238 N.C 627—Po- 
lansky v. Millers* Mut. Fire Ins. 
Ass*n of DL, 78 S.B.2d 213, 238 N. 
a 427—Whitley v. Jones, 78 S.B.2d 
147, 238 N.a 332—Ward v. Cruse, 
72 S.E.2d 835, 236 N.C. 400—Wil¬ 
liams V. Robertson, 70 S.E.2d 692, 
285 N.C. 478—Rice v. City of Lum- 
berton, 69 S.B.2d 543, 235 N.C. 227 
—^Donlop V. Snyder, 68 S.E.2d 316, 
234 N.a 627—Br^n v. Cannon 
Mills Co.. 64 S.E.2d 481, 283 N.C. 
415—Winfield v. Smith, 53 S.B.2d 
251, 230 N.C. 392—Chesser v. Mc¬ 
Call. 62 S.R 2 d 231, 230 N.C. 119— 
Bundy v. Powell, 61 S.B.2d 307, 
229 N.a 707—^Humphries v. Queen 
City Coach Co.. 46 S.B.2d 646, 228 

N. C. 399—^Buckner v. Wheeldon, 33 
S.B. 2 d 480, 226 N.C. 62—Atkins v. 
VTliite Transp. Co., 32 S.E.2d 209, 
224 N.a 688 —Gregory v. Travelers 
Ins. Co., 25 S.E.2d 398, 223 N.C. 
124, 147 A.L.R. 398—Godwin v. At- 
lantlc Coast Line R. Co., 17 S.B.2d 
187, 220 N.C. 281—^Hanes BMneral 
Home V. Dixie Fire Ins. Co., 6 S.E. 
2d 820, 216 N.C. 662—Hare v. Weil, 
196 S.B. 869, 213 N.C. 484. 

64 aJ. p 399 note 46. 

Testimony of defendant 
On defendants’ motion for nonsuit 
at termination of plaintiffs’ evidence, 
testimony of defendant, who was 
called for examination by plaintiff, 
would be treated as evidence as far 
as it was favorable to plaintiffs.— 
Earstensen v. Western Transp. Co., 
209 P.2d 47, 93 CaJ.App.2d 435. 

64. Cal.—^Lehmann v. Mitchell, 241 
P.2d 678, 109 CalA.pp.2d 719—Pa¬ 
cific Elec. Ry. Co., 115 P.2d 588, 46 
Cal.App.2d 248—Green v. New- 
mork, 28 P.2d 895, 136 CaLApp. 32. 
N.C.—Cozart v. Hudson, 78 S.E.2d 
881, 239 N.C. 279—Polansky v. Mil¬ 
lers’ Mut- Fire Ins. Ass’n of IlL, 
78 S.R 2 d 213, 238 N.a 427— Whit¬ 
ley V. Jones, 78 S.R2d 147, 238 N. 
a 882—Nance v. Hitch, 76 S.R2d 
461, 238 N.C. 1—Word v. Cruse, 72 
S.R2d 835, 286 N.C. 400—Williams 
V. Robertson, 70 S,R2d 692, 235 N. 

O. 478—^Rice v. City of Lumberton, 
69 S.R2d 643, 235 N.a 227—Hans- 
ley V. Tilton, 65 S.E.2d 300, 234 N. 
C. 8 —Winfield v. Smith, 58 S.R2d 
251, 230 N.C. 392—Chesser v. Mc¬ 
Call, 52 S.R2d 231, 230 N.a 119— 
Humphries v. Queen City Coach 
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Co., 45 S.B. 2(1 646, 228 K.C. S99— 
Buckner v. Wheeldon, 33 S.E.2d 
480, 225 N.C. 62—Lindsey v. 
Speight, 31 S.E.2d 871, 224 N.C. 453 
—^Pappas V. Crist, 25 S.E.2d 860, 

228 N.a 266—Gregory v. Travelers 
Ins. Co., 25 S.E.2d 398, 223 N.C. 
124, 147 A.L.R. 898—Wall v. Bain, 
23 S.E.2d 330, 222 N.C. 875—God¬ 
win V. Atlantic Coast Lino R. Co., 
17 S.R2d 137, 220 N.C. 281—Hanes 
Funeral Home v. Dixie Fire Ins. 
Co., 5 S.E. 2 d 820, 216 N.C. 562^ 
Hare v. Weil, 196 S.E. 869, 213 N. 
C. 484. 

Wash.—Green v. Floe, 188 P.2d 771, 
28 Wash.2d 620. 

64 aj. p 399 note 47. 

Examination, of adverse party 
A party is not bound by any por¬ 
tion of testimony of adverse party 
called under statute permitting ex¬ 
amination of adverse party, and in 
determining whether a favorable in¬ 
ference or presumption has been re¬ 
butted so as to warrant a nonsuit 
such adverse testimony must be dis¬ 
regarded.—Hurt V. Susnow, CaLApp., 
192 P.2d 771. 

Oral testimony 

For purpose of passing on motion 
for nonsuit, the oral testimony pro¬ 
duced by defendant must be ignored. 
—^Hlrshaut v. Ace Hotel Corp., 58 N. 
T.S.2d 768, 270 App.Dlv. 314. 

65. N.H.—Dade v. Boston & M. R. 
R., 80 A.2d 486, 92 N.H. 294—Fox 
V. City of Manchester, 189 A. 868 , 
88 N.H. 855—^Peppin v. Boston & 
M. R. R., 185 A. 158, 88 N.H 145. 

N.C. —Donlop V. Snyder, 68 S.R2d 
316, 234 N.a 627—Bailey v. Mich¬ 
ael, 67 S.R2d 872, 231 N.C. 404— 
Bundy v. Powell, 61 S.E.2d 807, 

229 N.C. 707. 

64 C.J. p 399 note 48. 

66 . N.C.—Carolina Cas. Ins. Co. v. 
aine, 76 S.R2d 374, 288 N.a 183— 
Donlop V. Snyder, 68 S.R2d 316, 
284 N.C. 627. 

Wash.—Hill V. Parker, 122 P.2d 476, 
12 Wash.2d 517. 

64 C.J. p 899 note *49. 

Plaintiff Should not be nonsuited 
on what constitutes defendant’s de¬ 
fense unless that defense is estab¬ 
lished by plaintiff’s witnesses.—^Au¬ 
gustine V. ChristopoulOb 13 S.E.2d 
918, 196 S.a 881. 



88 C.J.S. 


Also, where a defense pleaded by defendant 
is established by plaintiffs evidence, a nonsuit is 
properly granted,although where plaintiff has 
made out a prima facie case his evidence tending in 
part to support one or more of the defenses set up 
by defendant will not be construed to justify a 
nonsuit at the close of plaintiff’s evidence.®^ 

The court should consider all the evidence favor¬ 
able to plaintiff;*^® it should not isolate any par¬ 
ticular part of such evidence and decide the case 
on it alone,but the whole of such evidence must 
be considered.'^^ Plaintiff must be given the ben¬ 
efit of every piece of evidence which tends to sus¬ 
tain his averments.*^® The evidence on cross-ex¬ 
amination, as well as direct examination, of plain¬ 
tiffs witnesses is considered^^ except that evidence 
on cross-examination favorable to defendant can¬ 
not be considered and where the motion is made 
at the close of all the evidence plaintiff has the 
benefit of defendant’s evidence as well as his 
ownJ® However, defendant’s testimony is con¬ 
sidered only in order to ascertain whether any of 
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it tends to prove plaintiflf’s case.^^ Testimony 
brought out on cross-examination of defendant’s 
witness offered in support of defendant’s coimter- 
daim and after plaintiff has taken an involuntary 
nonsuit cannot be considered in determining plain¬ 
tiffs right to go to the jury on his cause of ac¬ 
tion.^® 

Where plaintiffs case is dosed and a motion for 
nonsuit is entered, such motion must be based on 
the record as made, and the court cannot go back 
to the pleadings for the purpose of modifying in 
any way facts which have been offered and admitted 
in evidence.^® The trial court, in passing on an ap¬ 
plication to dismiss the suit, is not authorized to 
take into consideration alleged equities in favor of 
defendants of which the trial judge daimed to be 
familiar, but which were not disdosed at the time 
of entry of the order of dismissal.®® 

Challenge to sufficiency of evidence. In some 
jurisdictions, on a challenge to the suffidency of the 
evidence interposed at the conclusion of plaintiff’s 
evidence in chief, the court can consider the evi- 


67, N.C.—Godwin v. Johnson Cotton 
Co., 78 S.E.2d 772, 288 N.C. 627— 
Polansky v. Millers’ Hut. Fire Ins. 
Ass’n of HI., 78 S.E.2d 213, 288 N. 
C 427—Whitley v. Jones, 78 S.E. 
2d 147, 238 N.C. 882—Nance v. 
Hitch, 76 S.B.2d 461, 238 N.C, 1— 
Jenrette Transport Co. v. Atlantic 
Fire Ins. Co., 73 S.E.2d 481, 286 
N.C. 634—Ward v. Cruse, 72 S.E. 
2d 886, 236 N.C. 400—WUliams v. 
Robertson, 70 S.E.2d 692, 235 N.C. 
478—^Rice v. City of Liumberton, 
69 S,B.2d 643, 286 N.C. 227—Don- 
lop V. Snyder, 68 S.R2d 816, 234 
N.C. 627—Ervin v. Cannon Mills 
Co., 64 S.B.2d 481, 283 N.a 416— 
Winfield V. Smith, 63 S.E.2d 261, 
230 N.C. 892—Chesser v. McCall, 
62 S.B.2d 231, 280 N.C. 119—Bun¬ 
dy V. Powell, 61 S.E.2d 307, 229 N. 
C. 707—Humphries v. Queen City 
Coach Co., 45 S.E.2d 546, 228 N.C 
399—Buckner v. Wheeldon, 33 S.B, 
2d 480, 226 N.C. 62—Lindsey v. 
Speight, 81 S.E.2d 371, 224 N.a 
463—GkNlwln v. Atlantic Coast 
Line R. Co., 17 S.B.2d 137, 220 N.C. 
281—Hanes Funeral Home v. Dixie 
Fire Ins. Co., 6 S.K2d 820, 216 N. 
C. 562—Crawford v. Crawford, 200 
S.B. 421, 214 N.C. 614—Sellars v. 
First Nat Bank, 199 S.E. 266, 214 
N.C. 300—Hare v. Weil, 106 S.B. 
869, 213 N.C. 484. 

68. Pa.—^Dooley v. Pennsylvania R. 
Co., Com.Pt, 23 Northumb.Legjr. 
228. 

S.C.—^Baker v. Metropolitan L4fe Ins. 
Co., 192 S.E. 671, 184 S.C. 841, 134 
A.L.R. 205. 

Utah.—Burraston v. Nephi First 
Nat Bank. 62 P. 426, 22 Utah 828. 


Oonoliislveness of evidence 
Where court requires plaintiff, in 
tort action for unliquidated damages 
in which defendant has filed no an¬ 
swer, to make out his entire case, 
and plaintiff while seeking to do so 
presents evidence conclusively over¬ 
coming presumption that his allega¬ 
tions are true, court haa duty to or^ 
der nonsuit—Gibbs v, Gibbs, 199 S. 
E. 342, 58 Ga.App. 647. 

Negllgenoe 

When plaintiff moves to dismiss, 
defendant can rely on, and have the 
benefit of, any evidence of plalntllTs 
negligence which may appear in the 
evidence adduced by plaintiff in his 
own behalf. 

Neb.—Roby v. Auker, 82 N.W.2d 491, 
149 Neb. 734, 

N.C. —Hlnshaw v. Pepper, 187 S.E. 
786, 210 N.a 578. 

69. N.C,—Barbee v. Edwards, 77 S. 
E.2d 646, 238 N.C. 215. 

70. N.a —Singletary v. Nixon, 80 S. 
E.2d 676, 239 N.a 634. 

Or.—Spande v. Western Life Indem¬ 
nity Co., 117 P. 973, 122 P. 88, 61 
Or. 220. 

7L Idaho.—Allan v. Oregon Short 
Line R. Co., 90 P.2d 707, 60 Idaho 
267. 

N.a —^Lamb v. Perry, 86 SJB5. 179, 
169 N.C. 486. 

72. CaL—Connor v. Johnson, 22 P. 

2d 760, 182 Cal.App. 449. 

Idaho.—HlU V. Bice, 189 P.2d 1010, 
66 Idaho 167—Allan v. Oregon 
Short Line R. Co., 90 P.2d 707, 60 
Idaho 267—Miller v. Gooding High¬ 
way Dlst, 41 P.2d 626; 56 Idaho 
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258—^Deichert v. Euerby, 27 P.2d 
981, 54 Idaho 14. 

N.C.—^Lamb v. Perry, 86 S.R 179, 169 
N.C. 436. 

S.C.—Keels v. One Ford Truck, S. C. 
License No. J-6182, 65 S.E.2d 770, 
219 S.a 449. 

Utah.—Oberg v. Sanders, 184 P.2d 
229, 111 Utah 607. 

73. N.J.—Plirozzl v. Acme Holding 
Co. of Paterson, 74 A.2d 297, 5 N. 
J. 178—^Tate v. Costa, 103 A,2d 16, 
29 N.J.Super. 627—Johnson v. 
Board of Chosen Freeholders of 
Monmouth County, 91 A.2d 680, 21 
NJ.Super. 569. 

64 aj. p 899 note 54. 

74. Cal.—Nulsen v. Nulsen, 39 P.2d 
609, 8 Cal.App.2d 407. 

Utah.—Oberg v. Sanders, 184 P.2d 
229, 111 Utah 607. 

64 C.J. p 399 note 66. 

76. U.S.—^Thompson-Connellsville 

Coke Co. V. McKeefrey Iron Co., 
aaAJPa., 281 F. 312. 

64 C.J. p 399 note 56. 

76. N.a —Singletary v. Nixon, 80 S. 
E.2d 676, 239 N.C. 684—Atkins v. 
White Transp. Co., 82 S.E.2d 209, 
224 N.C. 688. 

64 C.J. p 399 note 67. 

77. N.C.—^Lamb v. Perry, 86 S.B. 
179, 169 N.C. 436. 

78. Mo.—Arky v. Swift & Co., App., 
270 S.W. 488. 

79. Pa.—Buehler v, U. S. Fashion 
Plate Co., 112 A. 682, 269 Pa. 428. 

80. Tex.—Gossett v. Scofield, dv. 
I App.» 141 S.W.2d 466. 
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dence as a whole, taking into view both the favor¬ 
able and the unfavorable portions.^! So, the trial 
court may consider the uncontradicted testimony 
of an adverse witness called by plaintiff, in ruling 
on defendant's challenge to the sufficiency of the 

evidence.52 

Second motion. The court has jurisdiction to 
hear a second motion for a nonsuit after previously 
denying such a motion 


b. Contradictory Evidence 

On a motion for dismissal or nonsuit the court can¬ 
not weigh the evidence, but it must disregard evidence 
contradictory to that supporting the plaintiff’s contention 
and decide disputed facts in favor of the plaintiff. 

On a motion for dismissal or nonsuit the court 
cannot weigh the evidence.^^ Evidence contradic¬ 
tory to that supporting plaintiffs contention must 
be disregarded,and all doubts arising therefrom 


81. Wash.—McFadden v. Northern 
Pac. Ry. Co.. 289 P. 1, 157 Wash. 
437. 

88. Wash.-^amieson v. Taylor. 95 
P.2d 791. 1 Wash.2d 217. 

83. Cal.—^Totton v. Superior Court 
In and for Solano County, 62 P.2d 
1383, 18 Cal~App.2d 59. 

54 . Oal,—Karstensen v. Western 
Transp. Co., 209 P.2d 47, 93 Cal. 
App.2d 435—Connors v. Southern 
Pac. Co., 206 P.2d 31, 91 Cal.App. 
2d 872—Seaford v. Smith. 194 P. 
2d 792. 86 Cal.App.2d 389—Jensen 
V. Leonard, 186 P.2d 206, 82 Cal. 
App.2d 340—^In re Rahlnowltz* Es¬ 
tate, 136 P.2d 679, 68 Cal.App.2d 
106—Kersten v. Toungr, 125 P.2d 
601, 62 Cal.App.2d 1—Martin v. 
Tully, 112 P.2d 282, 44 Cal.App.2d 
226—OKnecht v. Lombardo, 91 P.2d 
917, S3 Cal.App.2d 447. 

Idaho.—Bogovich V. Capitol Silver- 
Lead Min. Co., 224 P.2d 1078, 71 
Idaho 1. 

^q'ev.—Corpus yorls cited lu Cann v. 
George B. Williams Land & Live¬ 
stock Co., 48 P.2d 887, 892, 66 Nev. 
242 

I^.j.-lwilson V. Savino, 89 A2d 899, 
10 N.J. 11—^Rapp V. Public Service 
Coordinated Transport, 86 A. 2d 
676, 9 N.J. 11—^Mellon v. Penn- 
sylvania-Reading Seashore Lines, 
81 A2d 747, 7 N.J. 416—Shields v. 
Prudential Ins. Co. of America, 79 
A2d 297, 6 N.J. 617, 26 AL.R.2d 
892—^Peter W. Kero, Inc. v. Termi¬ 
nal Const. Corp., 78 A.2d 814, 6 
N.J, 861—Visaggi v. Prank’s Bar 
ft Orm, 71 A2d 638, 4 N.J. 93— 
Schwartz v. Rothman, 62 A.2d 684, 
1 N.J. 206—^Tedeschi v. Silver 
Rod-Paterson, Inc., 83 A.2d 341, 16 
N.J.Super. 322—Boyle v. Hudson 
County, 80 A2d 451, 18 N.J.Super. 
289, afhrmed 86 A2d 269, 8 N.J. 
294—^Ptak V. G^eneral Elec. Co., 80 
A.2d 337, 18 N.J.Super. 294, af¬ 
firmed 86 A.2d 214, 16 N.J.Sup6r. 
578—Volksen v. Kelly. 79 A2d 819, 
12 N.J.Super. 202—Brandt v. Great 
Atlantic ft Pac. Tea Co., 78 A.2d 
698, 11 N.J.Super. 528—Gindin v. 
Baron, 78 A.2d 297, 11 N.J.Super. 
215—^Danker v. Pischer Baking Co., 
68 A2d 774, 6 N.J.Super. 248— 
Stewart v. Delanco Tp., 66 A.2d 
761, 4 N.J.Super. 211—May v. 

Hrinko, 59 A2d 828, 137 N.J.Law 
824—^Beck v. Monmouth Lumber 


Co., 69 A.2d 400. 137 N.J.Law 268— 
Scarano v. Lindale, 8 A2d 633, 121 
N.J.Law 649—Poole v. Twentieth 
Century Operating Co., 1 A.2d 389, 
121 N.J.Law 244—McKittrick v. 
Dugan Bros, of N. J., 197 A. 906, 
119 N.J.Law 606, affirmed 1 A2d 
331, 121 N.J.Law 49—Lancaster v. 
Highlands Plnance Corp., 189 A. 
371, 117 N.J.Law 476—Shields v. 
Yellow Cab. 174 A. 667, 113 N.J. 
Law 479—^Kennedy v. IT. S. Fidel¬ 
ity & Guaranty Co., 174 A. 631, 113 
N.J.Law 481—^Repasky v. Novich, 
172 A. 874, 113 N.J.Law 126— 
Ocean Accident & Guarantee Cor¬ 
poration V. Lincoln Nat. Bank, 172 
A. 46. 112 N.J.Law 650—Tates v. 
Madigan, 171 A. 679, 112 N.J.Law 
443, affirmed 176 A. 362, 114 N.J. 
Law 258—^Toscani v. Quackenbush 
Co., 170 A. 212, 112 N.J.Law 178— 
Downing v. Oxweld Acetylene Co., 
169 A. 709, 112 N.J.Law 26, affirm¬ 
ed 174 A. 900, 113 N.J.Law 399— 
Sakos V. Byers, 169 A. 706, 112 N. 
J.Law 256—^Malinowski v. Jersey 
City ft Lyndhurst Bus Co., 169 A 
636, 112 N.J.Law 103—^Lipschitz v. 
New York & New Jersey Produce 
Corporation, 168 A 390, 111 N.J. 
Law 392—Walsh v. ECackensack 
Water Co„ 181 A 422, 13 N.J.Misc. 
815. 

N.C.—Sessoms v. McDonald, 75 S.B. 
2d 904, 237 N.C. 720—Cox v. Hen- 
nis Freight Lines, 72 S.E.2d 26, 
236 N.C. 72—Bimdy v. Powell, 61 
S.R2d 307, 229 N.C. 707—Barlow 
V. City Bus Lines, 49 S.E.2d 793, 
229 N.C. 882—^Pappas v. Crist, 25 
S.E.2d 860, 223 N.C. 265—Wall v. 
Bain, 23 S.E.2d 380, 222 N.C. 375. 

R. I.—^Bryce v, Jackson Diners Corp., 
96 A 2d 637—Romano v. Caldarone, 
58 A2d 928, 74 R.I. 110—^Lemieuz 
V. Leonard Const. Co., 56 A2d 189, 
78 R.I. 338, reargument denied 68 
A2d 626, 73 B.I, 338—Sylvester v. 
D’Ambra, 54 A2d 418, 73 R.I. 203 
—Schiano v. McCarthy Freight 
System, 58 A2d 627, 72 R.I. 466— 
Erenkrantz v. Palmer, 36 A2d 224, 
69 R.I. 478—^Banewicz v. Sullivan, 
20 A2d 273, 66 R.L 494—Walling 
V. Jenks, 6 A2d 540, 62 R.I. 424 
—^McFarland v. Lynch, 197 A 202, 
60 R.I. 126—^Douglas v. First Nat. 
Stores, 172 A 723, 54 R.I. 278. 

S. C.—^Lane v. Mims, 70 S.E.2d 244, 
221 S.C. 236—^Mahon v. Spartan¬ 
burg County, 32 S.E.2d 368, 206 S. 
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C. 441—Caldwell v. Volunteer 
State Life Ins. Co., 170 S.B. 349, 
170 S.C. 294. 

64 C.J. p 399 note 61. 
immaterial matter 
On motion for nonsuit, unless it 
clearly appears that, viewed in its 
most auspicious aspect plaintilTs 
evidence is such that no reasonable 
person would credit it, it is neither 
material nor decisive that neither 
trial judge nor appellate tribimal 
would believe testimony of plaintiff 
and his witnesses, since weight of 
testimony was exclusively for jury. 
—Cash V. Los Angeles Ry. Corpora¬ 
tion, 45 P.2d 280, 6 CalApp.2d 738. 

85. Cal.—^Reynolds v. Filomeo, 236 
P.2d 801, 38 CaL2d 6—Raber v. 
Tumin, 226 P.2d 574, 86 Cal.2d 654 
—^Blumberg v. M. & T., Inc., 209 
P.2d 1, 84 Cal.2d 226—Milana v. 
Credit Discount Co., 163 P.2d 869, 
27 Cal.2d 335, 165 AL.R. 621— 
Wulfjen V. Dolton, 161 P.2d 840, 
24 Cal.2d 878—Easton v. Ash, 116 
P.2d 433, 18 Cal.2d 630—In re 
Arnold’s Estate, 107 P.2d 26, 16 
Cal.2d 673—^Barnett v. La Mesa 
Post No. 282, American Legion 
Department of California, 99 P.2d 
650, 15 Cal.2d 191—Mitchell Camera 
Corp. V. Fox Film Corp., 64 P.2d 
946, 8 Cal.2d 192—^Lehman v. Rich¬ 
field Oil Corp., App., 263 P.2d 13— 
De Aryan v. Butler, 260 P.2d 98, 119 
Cal.App. 2d 674, certiorari denied 
74 S.Ct. 863—Summers v. Parker, 
269 P.2d 69, 119 CaLApp.2d 214— 
Turner v. Ralph M. Parsons Co., 
264 P.2d 970, 117 Cal.App.2d 109— 
Finley v. City and County of San 
Francisco, 251 P.2d 687, 116 Cal. 
App.2d 116—Copeland v. Rabing, 
248 P.2d 119, 116 Cal.App.2d 631— 
New Zealand Ins. Co. v. Brown, 
242 P.2d 674, 110 Cal.App.2d 411— 
Swedlow Engineering Co. v. Fllck- 
inger, 233 P.2d 86, 105 Cal.App.2d 
226—West V. Hunt Foods, 225 P. 
2d 978, 101 CalApp.2d 597—Bravo 
V. Sharkey, 218 Pi.2d 786, 97 Cal. 
App.2d 888—Zelkowitz v. Tobin, 
217 P.2d 469, 97 CalApp.2d 236— 
McClelland v. Acme Brewing Co., 
207 P.2d 691, 92 Cal.App.2d 698— 
In re Ridgway’s Estate, 206 P.2d 
892, 92 CaLApp.2d 325—Trembley 
V. Capital Co., 201 P.2d 898, 89 CaJ. 
App.2d 606—^Imperial-Yuma Pro¬ 
duction Credit Ass’n v. Shields, 198 
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are resolved in plaintiffs favor.86 Thus, any ques¬ 
tion of conflict in plaintiff's evidence cannot be 
dedded.^*^ All disputed facts are to be decided in 
favor of plaintiff,and where there is some con¬ 
flict between his witnesses he is entitled to the ben¬ 
efit of such of the testimony as is most favorable 
to him.8^ So, if the evidence of a witness is con¬ 
flicting, his statement most favorable to plaintiff 
must be accepted as true.^® 

c. Errors in Admission of Evidence 

The admission of Improper evidence Is not ground 
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for nonsuit, and all the relevant evidence received must 
be given the effect of Its full probative force, regardless 
of whether It has been erroneously admitted. 

The admission of improper evidence is not ground 
for nonsuit,^! and, notwithstanding the only evi¬ 
dence offered by plaintiff should have been excluded 
on objection thereto, defendant's motion for judg¬ 
ment of nonsuit should not be allowed where, but 
for the ruling of the court, plaintiff might have of¬ 
fered other proof.^2 So, errors in admitting evi¬ 
dence cannot be reviewed on a motion therefor,®^ 
and all the relevant evidence received must be given 


P.2d 951, 88 Cal.App.2d 328—^Baker 
V. Kale, 189 P.2d 57, 88 Cal.App.2d 
89—^Blondinl v. Amship Corp., 185 
P.2d 94, 81 Cal.App.2d 751—Hill 
V. Progress Co., 180 P.2d 966, 79 
Cal.App.2d 771—•Williamson v. Pa¬ 
cific Greyhound Lines, 177 P.2d 977, 
78 Cal.Aj?p.2d 482—^Kerr v. Bul¬ 
lock’s Inc., 170 P.2d 966, 75 CaJ. 
App.2d 277—^People v. One 1940 
Bulck Sedan, Engine No. 63795291, 
162 P.2d 818, 71 Cal.App.2d 160— 
Stockwell V. Board of Trustees of 
Leland Stanford Junior University, 
148 P.2d 406, 64 Cal«App.2d 197— 
In re King’s Estate, 146 P.2d 952, 
63 Cal.App.2d 365—Gove v. Lake- 
shore Homes Ass’n, 128 P.2d 716, 
54 Cal.App.2d 166—Syar v. U. S. 
Fidelity & Guaranty Co., 126 P.2d 
102, 61 Cal.App,2d 627—Hunton v, 
California Portland Cement Co., 
128 P.2d 947, 60 Cal.App.2d 684— 
Darling v. Dreamland Bedding & 
Upholstering Co., 112 P.2d 338, 44 
CaLApp.2d 263—Martin v. Tully 
112 P.2d 282, 44 Cal.App.2d 226— 
Anderson v. Stump, 109 P.2d 1027, 
42 Cal.App.2d 761—^Reiman v. 
Moore, 108 P.2d 452, 42 CaJ-App. 
2d 130—National Auto. Ins. Co. v. 
Cunningham, 107 P.2d 643, 41 Cal. 
App.2d 828^—Slater v. Shell Oil Co., 
103 P.2d 1048, 89 CaLApp.2d 536— 
Williams v. Freeman, 94 P.2d 817, 
35 Cal.App.2d 104—^In re Cushing’s 
Estate, 86 P.2d 375, 80 CaLApp.2d 
340—^Reiman v. Moore, 86 P.2d 
166, 80 Cal.App.2d 306—In re 

Bum’s Estate, 80 P.2d 77, 26 Cal. 
App.2d 741—^Moffat v. Buffums’ 
Inc., 69 P.2d 424, 21 Cal.App.2d 871 
—Sund V. Paul, 62 P.2d 803, 17 
Cal.App.2d 682—Flores v. Los An¬ 
geles Ry. Corp., 59 P.2d 856, 15 
Cal.App,2d 576—^Dunlap v. Pacific 
Elec. Ry. Co., 66 P.2d 894, 12 Cal. 
App.2d 473—Russell v. Smith, 55 
P.2d 662, 12 Cal.App.2d 399—Gomez 
V. Lindberg, 64 P.2d 1163, 11 Cal. 
App.2d 730—^Foreman v. Colton, 28 
P.2d 429, 136 Cal.App. 97—Hell- 
man V. Los Angeles Ry. Corpora¬ 
tion, 27 P.2d 946, 136 CaLApp. 627, 
rehearing denied 28 P.2d 384, 136 
CaLApp. 627. 

Colo.—Gossard v. Watson, 221 P.2d 
858, 122 Colo. 271. 


N.J.—^Poole V. Twentieth Century 
Operating Co., 1 A.2d 889, 121 N.J. 
Law 244. 

N.C.—Cozart v. Hudson, 78 S.E.2d 
881, 239 N.C. 279—^eraigan v. 

Jemigan, 78 S.B.2d 179, 238 N.C. 
444—^Donlop v. Snyder, 68 S.E.2d 
816, 234 N.C. 627—Cuthrell v. Mil¬ 
waukee Mechanics Ins. Co. of Mil¬ 
waukee, Wis., 66 S.E.2d 649, 234 
N.C. 137—Register v. Gibbs, 64 S. 
E.2d 280, 233 N.C 456—Brafford 
V. Cook, 62 S.B.2d 327, 232 N.C. 
699—Howard v. Bell, 62 S.E.2d 323. 
232 N.C. 611—Carson v, Doggett, 
58 S.E.2d 609, 231 N.C. 629—Win¬ 
field V. Smith, 58 S.E.2d 251, 230 
N.C. 392—^Bundy v. Powell, 61 S.B. 
2d 807, 229 N.C. 707—Atkins v. 
White Transp. Co., 82 S.E.2d 209, 
224 N.C. 688—^Pappas v. Crist, 26 
S.E.2d 860, 223 N.C. 265—David¬ 
son V. Western Union Telegraph 
Co., 178 S.E. 603, 207 N.C. 790. 

Pa.—Saladukas v. McKerns, Com.PL, 

7 Sch.Reg. 97. 

64 C.J. p 400 note 62. 

86^ Cal.—Pfingst v. Mayer, 208 P. 
2d 1002, 93 CalA.pp.2d 265—^Eerby 
V. Elk Grove Union High School 
Dist, 36 P.2d 431, 1 CalApp.2d 246. 
Colo.—^Millage v. Spahn, 175 P.2d 
982, 115 Colo. 444. 

N.C.—^Thomas v. Thurston Motor 
Lines, 62 SJE3.2d 377, 230 N.C. 122. 
Pa.—^Taylor v. Modena Borough, 
Com.Pl., 4 ChesLCo. 425. 

64 C.J. p 400 note 63. 

87. Cal.—Wulfjen v. Dolton, 151 P. 
2d 840, 24 Cal.2d 878—Millsap v. 
National Funding Corp. of Cal., 
186 P.2d 407, 67 Cal.App.2d 772. 

64 C.J. p 400 note 64. 

Apparent disagreement 

On defendants’ motion for nonsuit 
at termination of plaintiffs’ evidence, 
court has nothing to do with any ap¬ 
parent disagreement as to the facts 
among plaintiffs’ witnesses, or with 
any conflicts between evidence 
brought out" on direct and cross-ex¬ 
amination.—Karstensen v. Western 
Transp. Co., *209 P.2d 47, 93 CaJ.App. 
2d 436. 

8a U.S.—Kelly v. Duke Power Co., 
C.C.A.N.C., 97 F.2d 529. 

—Nelson v. Southern Pac. Co., 
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67 P.2d 682, 8 Cal.2d 648—Earsten- 
sen V. Western Transp. Co., 209 P. 
2d 47, 93 Cal.App.2d 435—Connors 
V. Southern Paa Co., 206 P.2d 81, 
91 Cal.App.2d 872—^Isaacs v. City 
and County of San Francisco, 167 
P.2d 221, 73 Cal.App.2d 621—Zito 
V. Weitz, 144 P.2d 409, 62 Cal.App. 
2d 161—Skoglund v. Moore Dry- 
Dock Co., 53 P.2d 1001, 11 Cal.App. 
2d 287. 

Neb.—^Dom v. Sturges, 59 N.W.2d 
761, 167 Neb. 491—Bank of Key¬ 
stone V. Kayton, 50 N.W.2d 611, 
156 Neb. 79—Kuska v. Nichols 
Const Co., 48 N.W.2d 682, 154 Neb. 
580—Fentress v. Cooperative Re¬ 
finery Ass’n, 31 N.W.2d 226, 149 
Neb. 855—^Robinson v. Central Neb. 
Public Power & Irr. Dist, 20 N.W, 
2d 509, 146 Neb. 534. 

N.T.—^Levy v. Brandon, Tamargo & 
Co., 124 N.T.S.2d 406. 

N.C.—Whitley v. Jones, 78 S.E.2d 
147, 288 N.C. 832—Thomas v. 
Thurston Motor Lines, 52 S.E.2d 
877, 230 N.a 122—Bundy v. Pow¬ 
ell, 51 S.E.2d 807, 229 N.C 707. 

64 C.J. p 400 note 65. 

88. N.Y.—Heinemann v. Heard, 50 
N.T. 27. 

N.C.—Cozart v. Hudson, 78 S.E.2d 
881, 239 N.a 279—Register v. 
Gibbs, 64 S.E.2d 280, 233 N.a 466. 
Testimony not oonblnsive 
In passing on motion for judge¬ 
ment of nonsuit after plaintiff has 
introduced evidence and rested his 
case, trial court cannot select out 
of contradictory evidence, the testi¬ 
mony of any one witness as conclu¬ 
sive on plaintiff where there is any 
evidence from which negligence can 
be inferred.—Pox v. Asheville Army 
Store, 1 S.B.2d 660, 215 N.C. 187. 

90. Cal.—Seaford v. Smith, 194 P.2d 
792, 86 CalApp.2d 839. 

91. Gra.—^Ivester v. McNicholas, 122 
S.B. 417, 167 Ga. 756. 

64 C.J. p 400 note 67. 

92. N.C.—^Dalry & Ice Cream Sup¬ 
ply Co. V. Gastonia Ice Cream Co., 
61 S.R2d 895, 232 N.C. 684. 

93. N.C. —^Ballard v. Ballard, 55 S.E. 
2 d 316, 821, 230 N.a 629. 

64 C.J. p 400 note 68. 
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the effect of its full probative force, regardless 
of whether it has been erroneously admitted.^^ The 
failure of the court to pass on a motion to strike 
testimony leaves such testimony in the record for 
consideration by the court on motion for nonsuit,^® 
but plaintiff may not rely on testimony violative 
of the parol evidence rule in order to defeat a 
motion for nonsuit, even though the court neg¬ 
lected to pass on a motion to strike such testi¬ 
mony.®® It has been held that, after a motion for 
nonsuit is entered, the trial judge has the right to 
reverse any prior ruling on the admission of evi¬ 
dence, even allowing objection to be interposed if 
not theretofore made, but in such event the court 
must reopen the case so that the party against 
whom the changed ruling is entered may have the 
same opportunity to prove the fact in controversy 
which he would have had if the new ruling had been 
made when the evidence was originally offered.®^ 

d. Credibility of Witnesses 

Tha question of the credibility of witnesses cannot 


arise on a motion for dismissal or nonsuit, and all the 
testimony offered which Is favorable to the plaintiff is 
considered as credible. 

The question of the credibility of witnesses can¬ 
not arise on a motion for dismissal or nonsuit,®® 
and if the granting of such motion must depend in 
any appreciable degree on the passing on the credi¬ 
bility of witnesses by the trial court it should be 
denied.®® All the testimony offered which is favor¬ 
able to plaintiff is considered as credible,^ whether 
given by interested or disinterested witnesses.® 

e. Interpretation of Evidence and Inferences 
Therefrom 

On a motion for dismissal or nonsuit, the evidence 
Is considered most favorably for the plaintiff and In¬ 
terpreted most strongly against the defendant, and the 
court takes the plaintiff’s evidence as true and gives 
him the benefit of every inference, presumption, or In¬ 
tendment on the evidence. 

On a motion to dismiss or for nonsuit the evidence 
is considered most favorably for plaintiff,® whether 
offered by plaintiff or elicited from defendant’s 


Evidence to contrary 
It has been held, however, that 
where evidence is erroneously ad¬ 
mitted. fact that adverse party had 
introduced evidence to contrary is 
not justification as against motion 
for nonsuit.—^Maaon v. Hillsdale 
Highway BlsL, 164 P.2d 490, 65 Idaho 
833. 

94. Cal.—Wulfjen v. Dolton, 151 P. 
2d 840, 24 Cal.2d 878—Syar v. U. 
S. Fidelity & Guaranty Co„ 125 P. 
2d 102, 61 CaJ.App.2d 627—Wil¬ 
liams V. Freeman, 94 P.2d 817, 35 
Cal.App.2d 104—Hanrahan-Wllcox 
Corp. V. Jenison Machinery Co., 73 
P.2d 1241, 23 CaI.App.2d 642; 

—Corpus ynxis cited in Ballard 
V. Ballard, 55 S.R2d 316, 821, 230 
N.a 629. 

64 C.J. p 400 note 69. 

95. Cal.—^Hanrahan-Wllcox Corp. v. 
Jenison Machinery Co., 73 P.2d 
1241, 23 Cal.App.2d 642. 

99. Cal.—Hanrahan-Wilcox Corp. v. 
Jenison Machinery Co., supra. 

97. Pa.—Buehler v. U. S- Fashion 
Plate Co., 112 A. 632, 269 Pa. 428. 

98. Cal.—^Karatensen v. Western 
Transp. Co., 209 P.2d 47, 93 Cal. 
App.2d 435—Connors v. Southern 
Pac. Co., 206 P.2d 31, 91 CalJLpp. 
2d 872—^In re Rabinowitz* Estate, 
135 P.2d 579, 58 Cal.App.2d 106— 
Henderson v. Progressive Optical 
System, 134 P.2d 807, 67 CsIAlPi^. 
2d 180—Kersten v. Young, 125 P. 
2d 601, 52 Cal.App.2d 1—^Martin v. 
Tully, 112 P.2d 282, 44 Cal.App.2d 
226—National Auto. Ins. Co. v. 
Cunningham, 107 P.2d 643, 41 Cal. 
App.2d 828—Hnecht v. Lombardo, 


91 P.2d 917. 83 Cal.App.2d 447— 
Kerhy v. Elk Grove Union High 
School Dist, 36 P.2d 431, 1 CaL 
App. 246. 

Conn.—Clark v. Connecticut Co., 44 
A.2d 706. 182 Conn. 400. 

N.J.—Shields v. Yellow Cab, 174 A. 
667, 118 N.J.Law 479—Yates v. 
Madlgan, 171 A. 679, 112 N.J.Law 
443, affirmed 176 A. 362, 114 N.J. 
Law 268—^Toscani v. Quackenbush 
Co., 170 A. 212, 112 N.J.Law 173. 
N.C.—Sessoms v. McDonald, 75 S.B. 

2d 904, 237 N.C. 720—Cox v. Hen- 
j nis Freight Lines, 72 S.E.2d 25, 
236 N.C 72—Bundy v. Powell, 51 
S,E.2d 807, 229 N.C. 707—Pappas 
V. Crist, 26 S.B.2d 860, 223 N.C 
266. 

R.L—^Bryce v. Jactoon. Diners Corp., 
96 A.2d 637—Romano v. Caldarone, 
58 A.2d 923, 74 R.I. 110—^Lemieux 
V. Leonard Const. Co., 66 A.2d 189, 
78 R.L 838, reargument denied 58 
A.2d 625, 73 R.I. 838—Schiano v. 
McCarthy Freight System, 53 A.2d 
627, 72 R.I. 465. 

64 C.J. p 400 note 70. 

Where defendaiit had not rested 
at conclusion of plaintiff's case, 
credibUlty of evidence offered by 
plaintiff should not have been deter¬ 
mined on defendant's motion to dis¬ 
miss complaint, but the only ques¬ 
tion then presented was whether 
a prima ’ facie cause of action was 
established by plaintiff's, proof.— 
Diamond v. Diamond, 20 N.Y.S.2d 
624, 259 App.Div. 690. 

99. Conn.—Crowell v. Palmer, 68 A. 
2d 729, 134 Conn. 502—^Rappaport 
V. Rosen Film Delivery System, 18 I 
A.2d 862, 127 Conn. *524. ' - | 
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N.Y.—Sadowskl v. Long Island R. 

Co., 55 N.B.2d 497, 292 N.Y. 448. 

64 C.J. p 400 note 71. 

L CaJ.—Wulfjen v. Dolton, 151 P. 
2d 840, 24 CaL2d 878—^Earstensen 

V. Western Transp. Co., 209 P.2d 
47, 93 Cal.App.2d 435—Connors v. 
Southern Pac. Co., 206 P.2d 31, 91 
Cal.App.2d 872—Seaford v. Smith, 
194 P.2d 792, 86 Cal.App.2d 339. 

Minn.—^Ryan v. Griffin, 62 N.W.2d 
504. 

N.Y.—^In re Mulderig, 91 N.Y.S.2d 
896, 196 Misc. 627. 

64 C.J. p 400 note 72. 

.2. Ky.—^Bishops v. McNary, 2 B. 
Mon. 132, 36 Am.D. 692. 

3. U.S.—^Holmes v. Holland Furnace 
Co., aC.A.N.C., 108 F.2d 663. 

Ark.—Guenther v. Guenther, 258 SL 

W. 2d 662. 

CaJ.—^Eatwell v. Beck, 267 P.2d 643, 
41 Cal.2d 128—^Reynolds v. Fllo- 
meo, 236 P.2d 801, 88 Cal.2d 5— 
I Baber v. Tumin, 226 P.2d 674, 86 
Cal.2d 654—Milana v. Credit Dis¬ 
count Co„ 163 P.2d 869, 27 Cal. 
2d 836, 166 A,L.R. 621—Wulfjen 
V. Dolton, 161 P.2d 840, 24 Cal.2d 
878—^Barnett v. La Mesa Post No. 
282, American Legion Department 
of California, 99 P.2d 650, 15 Cal.2d 
191—Mitchell Camera Corp. v. Fox 
Film Corp., 64 P.2d 946, 8 Cal.2d 192 
—Copeland v. Rabing, 243 P.2d 119, 
110 CaJ.App.2d 631—^Howard v. 
General Petroleum Corp., 238 P.2d 
145, 108 Cal.App.2d 25—Swedlow 
Engineering Co. v. Flickinger, 233 
P.2d 86, 105 CaJA.pp.2d 226—^Turn¬ 
er V. Lowell Ave, Mut. Water Co., 
281 P.2d' 116, 104 CaLApp.2d 204— 
Hyman v. Hyman, 220 P.2d 623, 93 
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CaJ.App.2d 463—^Freeman v. Mills, 
217 P.2d 687, 97 Cfia.App.2d 161— 
McClellcmd v. Acme Brewing Co., 
207 P.2d 691, 92 Csa.App.2d 698— 
Connors v. Southern Pfitc. Co., 206 
P.2d 31, 91 Cfia.App.2d 872—^BfiOcer 
V. Kale. 189 P.2d 57, 83 Cfia.App. 
2d 89—Jensen v. Lieonsird, 186 P. 
2d 206, 82 Cfia.App.2d 340—Seckel 
V. Allen, 153 P.2d 394, 67 Cfid-App. 
2d 146—^obb v. Lawrence, 129 P. 
2d 462, 64 Cfia~A.pp.2d 630—^Turner 
V. Lischner, 126 P.2d 156, 52 Cfid. 
App.2d 273—Neblett v, Elliott, 115 
P. 2 d 872, 46 Cea~App.2d 294— 

Amendt v. Pacific Eled Ry. Co., 

' 115 P.2d 688, 46 Cfia~App.2d 248— 
Carey v. City of OfiOdfiind, 112 P.2d 
714, 44 Cfia.App.2d 608—Dfiirling v. 
Drefiunlsmd Bedding & Upholstering 
Co., 112 P.2d 338, 44 CfiaA.pp.2d 
253—CfiLsh V. Los Angeles Ry. Co]> 
poration, 45 P.2d 280, 6 CfidApp. 
2d 788—McStay v. Citizens Nat. 
Trust & Savings Bfioik of Los An¬ 
geles, 43 P.2d 560, 5 Cfia.App.2d 595 
—^Dempsey v. Stfiir House Movers, 
88 P.2d 825, 2 Cfia.APP.2d 720— 
Kerby v. Elk Grove Union High 
School Dist., 86 P.2d 431, 1 Cal. 
App.2d 246—ChfiLTleville v. Metro- 
politfim Trust Co., of Cfidifomia, 
29 P.2d 241, 136 Cfia.App. 349— 
Heilman v. Los Angeles Ry. Cor¬ 
poration, 27 P.2d 946, 185 Cal-App. 
627, rehesirlng denied 28 P.2d 384, 
186 CfiaApp. 627—Salomons v. 
Lumsden, 213 P.2d 182, 95 Cfid. 
App.2d Supp. 924. 

Colo.—^Robinson v. Belmont-Bucklng- 
ham Holding Co., 31 P.2d 918, 94 
Colo. 534. 

Gsl—•W hited v. Atlsuata Coca-Cola 
Bottling Co., 76 S.E.2d 408, 88 Ga 
App. 241—Reese v. Bice, 74 S.E.2d 
476, 87 GaApp. 619—^Keebler v. 
Willard, 72 S.E.2d 805, 86 Gfiu 
App. 884—Ellison v. Evfiins, 69 S. 
E.2d 94, 86 GaApp. 292—^Kirby v. 
Atlfiuita Gas Light Co., 67 S.E.2d 
413, 84 GaApp. 786—Msirtin v. 

Medlln, 64 S.E.2d 73, 83 GaApp. 
589—Padgett v. Williams, 61 S.E. 
2d 676, 82 GaApp. 509—Gilley v. 
Glens Falls Ins. Co., 58 S.E.2d 218, 
81 GaApp. 71—Gostin v. Scott, 56 
S.E.2d 778, 80 GaApp. 680—^Fuller 
V. Still, 54 S.E.2d 698, 79 GaApp. 
803—^Brown v. Atlantic Coast Line 

R. Co., 52 S.E.2d 660, 79 GaApp. 
56—^Montgomery v. Southern Ry. 
Co., 61 S.B.2d 66, 78 GaApp, 870— 
Fortner v. McCorkle, 60 S.E.2d 250, 
78 GfiApp. 76—Getzinger v. Laris- 
cy, 49 S.B.2d 907, 77 GaApp. 768 
—^Yeager v. Wee^ 39 S.E.2d 84, 
74 GaApp. 84—^Msuson v. Heal, 35 

S. E.2d 478, 72 GaApp. 867—Chalk- 
er V. Beeisley, 84 S.E.2d 658, 72 Ga 
App. 662—Lamb v. Fedderwitz, 80 
S.E.2d 436, 71 GaApp. 249—^High- 
smith V. Nationea Linen Service 
Corp., 10 S.E.2d 237, 63 GaApp. 
112 . 

Idaho.—^In re Lunders’ Estate, 268 
P.2d 1002, 74 Idaho 448—McKee v. 
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Chase, 253 P.2d 787, 78 Idaho 491 
—^Bogovich v. Capitol Silver-Lead 
Min. Co.. 224 R.2d 1078, 71 Idaho 
1—Hill V. Bice, 139 P.2d 1010, 65 
IdfiOio 167—^Finlayson v. Waller, 
134 P.2d 10^9, 64 Idaho 618—Hobbs 
V. Union Pac. R. Co.. 108 P.2d 841. 
62 IdfiOio 58—Department of Fi- 
nfiince of State v. Union Pac. R. 
Co., 104 P.2d 1110. 61 Idaho 484 
—Buhl State Bank v. Glemder, 56 
P.2d 757. 56 Idaho 648—Griffin v. 
Clark. 42 P.2d 297, 55 Idaho 364— 
Miller V. Gooding Highway Dist., 
41 P.2d 626, 55 Idaho 258-<llaris v. 
Oregon Short Line R. Co.. 83 P.2d 
348, 54 Idaho 568—Hopkins v. 

Hemsley. 22 P.2d 138, 53 Idaho 
120 . 

Ill.—^Fewkes v. BoreOi, 85 N'.B.2d 
69, 876 IlL 596—Goldman v. City 
of ChlcfiLgo, 113 N.E.2d 480, 351 
I11.APP. 111. 

Me.—Glfiizier v. Tetrault, 90 A2d 809, 
148 Me. 127. 

Mich.—Groth v. Slngerman, 44 N.W. 
2d 165, 828 Mich. 615-^ohn A 
Parks Co. v. General Discount 
Corp., 293 N.W. 663, 294 Mich. Sid. 
Minn.—^Ryfiin v. Griffin, 62 Nr.W.2d 
504—^Yeeiger v. Chapmetn, 46 N.W. 
2d 776, 283 Minn. 1. 22 AL.R.2d 
1260. 

Mont.—Wright v. Stevenson, 252 P. 
2d 241—Sheridem County Elec. 
Coop. V. Ferguson, 227 P.2d 697, 
124 Mont. 648—Broberg v. North¬ 
ern Pac. Ry. Co., 182 P.2d 861, 120 
Mont 280—Gilligan v. City of 
Butte, 166 P.2d 797, 118 Mont 350 
—McCullo<di V. Horton, 66 P.2d 
1844, 102 Mont. 185—Meinecke v. 
Intermountfidn Transp. Co., 55 P. 
2d 680, 101 Mont 816—Lesfiige v. 
Lfirgey Lumber Co., 43 P.2d 896, 
99 Mont 872—Mellon v. Kelly, 
41 P.2d 49, 99 Mont 10—Nangle 
V. Northern Pac. Ry. Co., 32 P.2d 
11, 96 Mont 512. 

Neb.—Dorn v. Sturges, 63 N.W.2d 
751, 167 Neb. 491—Quest v. Bast 
Omstha Diainfitge Dist, 62 N.W.2d 
417, 166 Neb. 638—Weisenmiller v. 
Nestor, 48 N.W.2d 668, 168 Neb. 
163—^Anderson v. Nincehelser, 48 
N.W.2d 182, 162 Neb. 867—Armer 
V. OmfiOia & Council BlufEs St Ry. 
Co., 87 N.W.2d 607, 161 Neb. 431— 
Hoerger v. City State Bank, 37 
N.W.2d 393, 161 Neb. 321. 

Xjev.—Corpus Juris cited lu Cfium v. 
George B. Williams lAnd & Live¬ 
stock Co.. 48 P.2d 887, 892, 56 Nev. 
242. 

N.H.—Leonfiurd v. City of Manchester, 
70 A2d 916, 96 N.H. 116—Stabrow 
V. Stabrow, 69 A2d 863, 96 N.H. 
74^himkus v. Cassar, 62 A2d 728, 
95 NJa. 286—^Mason v. Andrews, 
167 A 166, 86 NJBL 277. 
jT.j.—Gill V. Krassner, 77 A.2d 462, 
11 N.J.Super. 10—Alvins v. Public 
Service Interstate Transp. Co., 73 
A2d 692, 8 N.J.Super. 94—Cropa- 
nese v. Ontell, 64 A2d 894, 2 N.J. 
Super. 120—Mullica v. Claps, 27 A 
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2d 882, 128 N.J.Law 592—^Tomas- 
zewski V. Schactmsm, 174 A 530, 
113 N.J.Law 679—Kempf v. New 
York, O. & W. Ry. Co., 169 A 713, 
112 N.J.Law 118—Falk v. Stanley 
Fabifiin Corporation of Delaware, 
176 A 258. 12 N.J.Misc. 831, re¬ 
versed on other grounds 178 A 740, 
115 N.J.Law 141—Grauss v. Al- 
pert 169 A 847, 12 N.J.Misc. 67. 

N.Y.—Podolsky v. Vincent 89 N.Y. 
S.2d 625, 276 App.Div. 381—Dos- 
ter V. Binghamton Gfiis Works, 95 
N.Y.S.2d 437. 197 Misc. 810—Pierce 
V. Village of Ravena, 22 N.Y.S.2d 
82, 174 Misc. 774, reversed on oth¬ 
er grounds 24 N.Y.S.2d 869, 261 
App.Div. 849—^Berger v. City of 
New York, 17 N.T.S.2d 945. 173 
Misc. 1070. affirmed 22 N.Y.S.2d 
1006, 260 App.Div. 402. fiffirmed 34 
N.B.2d 894, 285 N.Y. 728—Merl v. 
Standard Ins. Co. of N. Y., 17 N.Y. 
S.2d 709, 173 Misc. 230—Mandel 
V. IdebsifiLn, 109 N.Y.S.2d 640, mo¬ 
tion for new trial granted on other 
grounds 109 N.Y.S.2d 642—John F. 
Jfiunes & Sons v. Lincoln Sav. Bank 
of Brooklyn, 50 N.Y.B.2d 690— 
Laughlin v. New York Power & 
Light Corp., 23 N.Y.S.2d 292, af¬ 
firmed 27 N.Y.S.2d 87, 261 App.Div. 
1107, affirmed 39 N.E.2d 296, 287 
N.Y. 681—^Dombroski v. New York 
Cent R. Co., 8 N.Y.S.2d 619, affirm¬ 
ed 12 N.Y.S.2d 243, 257 App.Div. 
916, reangument denied 14 N.Y.S. 
2d 496, 257 App.Div. 1044. 

N.C.—Singletary v. Nixon, 80 S.E. 
2d 676, 289 N.C. 634—Henderson v. 
Henderson, 80 S.E.2d 383, 289 N. 
C. 487—Blalock v. Hart 80 S.B.2d 
378, 289 N.C. 476—Winkler v. Ap- 
pfiafiLchiem Amusement Co., 79 S.E. 
2d 185, 288 N.C. 589—Cozart v. Hud¬ 
son, 78 S.B.2d 881, 239 N.C. 279— 
Gtodwin v. Johnson Cotton Co;, 78 
S.B.2d 772, 238 N.C. 627—Horton 
V. Peterson, 78 S.E.2d 181, 238 N. 
C. 446—-Wagoner v. North CfiLro- 
lina R. Co., 77 S.B.2d 701, 238 N. 
C. 162—^Edwards v. Vaughn, 76 S. 
E.2d 359, 238 N.C. 89—Samet v. 
Boston Ins. Co., 75 S.E.2d 913, 237 
N.C. 758—Mikesa v. Pendleton, 76 
S.E.2d 766, 287 N.C. 690—Goodson 
V. WUliams, 74 S.B.2d 762, 237 
N.C. 291—^Fleming v. Atlantic 
Coast Line R. Co., 73 S.E.2d 644, 
236 N.C. 568—JfiLmes v. Atlantic & 
East Cfiurolina R. Co., 72 S.E.2d 682, 
236 N.C. 290—Smith v. Bsunes, 72 
S.B.2d 216, 236 N.C. 176—Cox v. 
Hennis Freight Lines, 72 S.E.2d 26, 
236 N.C. 7'2—ChfiLmbers v. Chfim- 
bers, 71 S.B.2d 67, 236 N.C. 749, 
rehefiuring denied 72 6%E.2d 8, 236 
N.C. 766—^McDonfidd v. McCrum- 
men, 70 S.B.2d 703, 236 N.C. 650— 
Childress v. Johnson Motor Lines, 
70 S.E.2d 558, 235 N.C. 522—Doh- 
lop V. Snyder, 68 S.B.2d 316, 284 N. 
C. 627—^Tippite v. Atlantic CofiLSt 
Line R. Co., 68 S.E.2d 285, 234 N.C. 
641—Powell V. Lloyd, 67 S.E. 2d 
664, 234 N.C. 481—Deaton v. Dea- 
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ton. er S.E.2d 626, 234 N.C. 838— 
Fowler v. Atlantic Co., 67 S.B.2d 
496, 234 N.C. 542—Mount Olive 
Mfgr. Co. V. Atlsmtic Coast Line 

R. Co., 65 S.H.'2d 379, 233 N.C. 
661—^Mintz v. Atlantic Coast Line 
H. Co., 65 S.B.2d 120, 238 N.C. 607 
—Butler V. Allen, 64 S.E.2d 561, 
238 N.C. 484—Ervin v. Cannon 
Mills Co., *64 S.E.2d 431, 233 N.C. 
415—Regrister v. Gibbs, 64 S.B.2d 
280, 233 N.C. 456—Chambers v. Al¬ 
len, 63 S.B.2d 21 : 2 , 233 N.C. 195— 
White V. Dlsher, 59 S.B.2d 798, 
232 N.C. 260—^Maddox v. Brown, 69 

S. B.2d 791, 232 N.C. 244, petition 

allowed 61 aB.2d 613, 232 N.C. 542 
—Carson v. Dogrsrett, 58 S.B.2d 
609, 231 N.C. 629—Grant v. Bart¬ 
lett, •S‘5 S.B.2d 196, 230 N.C. 658— 
Harris v. Montgomery Ward & Co., 
53 S.B.2d 686, 230 N.C. 485—Win¬ 
field V. Smith, 53 S.B.2d 251, 230 
N.C. 392—Dawson v. Seashore 
Transp. Co., 61 S.B.2d 921, 230 N. 
C. 86—^Pascal v. Burke Transit 
Co.. 50 S.B.2d 534, 229 N.C. 435— 
Garrett v. Garrett, 49 BwB.2d 643. 
■229 N.C. 290—Perry v. Hurdle. 49 
S.B.2d 400, 229 N.C. 215—Carter v. 
Thurston Motor Lines, 41 S.B.2d 
686, 227 N.C. 193—Hammett v. 
Miller, 40 S.B.2d 480, 227 N.C. 10 
—Swink V. Horn, 40 S.B.-2d 853, 
226 N.C. 713—Ireland v. Mutual 
Life Ins. Co. of N. Y., 38 S.B.2d 
206, 226 N.C. 349—Toler v. Sav¬ 
age, 37 S.B.2d 485, 226 N.C. 208— 
White V. Pleasants, 36 S.B.2d 227, 
225 N.C. 760—Lee v. Beddingfield, 
35 S.B.2d 696, 225 N.C. 573—Hobbs 
V. Queens City Coach Co., 34 S.B. 
2d 211, 225 N.C. 323—Atkins v. 
White Transp. Co., 3'2 S.B.2d 209, 
224 N.C. 688—^Rothrock v. Naylor, 
28 SJB>.2d 572, 228 N.C 782—CTone 
V. Fisher, 27 S.B.2d 642, 223 N. 
C. 635—Ross V. Atlantic Grey¬ 
hound Corp., 25 S.E.2d 852, 223 N. 
C. 239—^Pappas v. Crist, 25 S.B, 
2d 850, 223 N.C. 2«65—Wall v. Bain, 
23 S.E.2d 830, 222 N.C. 375—Hen¬ 
derson V. Powell, 19 S.B.2d 876, 
221 N.a 239—Riddle v. Whlsnant, 
16 S.B.2d 698, 220 N.C. 131—Ed¬ 
wards V. National Council, Junior 
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14 S.E.2d 797, 219 N.C. 727—Mc¬ 
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N.C. 589—Smith v. Duke Universi¬ 
ty, 14 S.E.2d 643, 219 N.C. 628— 
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43, 219 N.C. 383—Wall v. City of 
Asheville, 18 S.E.2d 260, 219 N.C. 
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758, rehearing granted and mod¬ 
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876, 219 N.C. 850—Queen City 

Coach Co. V. Lee, 11 S.B. 2d 341, 
218 N.C. 320—Caldwell v. South¬ 
ern Ry. Co., 10 S.H.2d 680, 218 N. 
C. 53—Barnes v. Teer, 10 S.B. 2d 
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614, 218 N.C. 122, rehearing grant¬ 
ed and vacated on other grounds 15 
S.E.2d 879, 219 N.C. 823—D’Ar- 
mour V. Beeson Hardware Co., 9 
S.B. 2d 12, 217 N.C. 668—Ashkenazi 
V. Nehi Bottling Co., 8 S.B.2d 818, 
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STre Ins. Co., 5 SwE.2d 820, 216 
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Calhoun v. Nantahala Power & 
Light Co., 4 S.E.2d 858, 216 N.C. 
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Store, 1 S.E.2d 550, 215 N.C. 187— 
Newbem v. Leary, 1 S.E.2d 384, 
215 N.C. 134—^Tesh v. Rominger, 1 
e.E.2d 98, 215 N.C. 62—Wooten v. 
Smith, 200 S.B. 921, 215 N.C. 48 
— Bright V. Hood, 199 S.B. 630, 
214 N.C. 410, 119 A.L.R. 820—Cole 
V. Koonce, 198 S.B. 637, 214 N. 
C. 188—Barrow v. Keel, 196 S.B. 
366, 213 N.C. 378—Woods v. Free¬ 
man. 195 S.B. 812, 213 N.C. 314— 
Anderson v. Reidsville Aumusement 
Co.. 195 S.B. 386, 218 N.C. 130— 
Preddy v. Britt, 194 S.E. 494, 212 
N.C. 719—York v. York. 194 S.B. 
486, 212 N.C. 695—Doggett Lumber 
Co. V. Perry, 194 S.B. 476, 212 N. 
C. 713, rehearing denied 196 S.B. 
831, 213 N.C. 533—Hildebrand v. 
McDowell Furniture Co., 193 S.B. 
294, 212 N.C. 100—^Leonard v. Pa¬ 
cific Mut. Life Ins. Co. of Cali¬ 
fornia, 193 S.B. 166, 212 N.C. 151 
—^Diamond v. (McDonald Service 
Stores, 191 S.B. 358, 211 N.C. 632 
—Cole V. Atlantic Coast Line R. 
Co., 191 S.B. 363, 211 N.C. 691 
—^Headen v. Bluebird Transp. 
Corp., 191 S.B. 331, 211 N.C. 639— 
Debnam v. Town of Whlteville, 191 
S.B. 825, 211 N.C. 618—Harper v. 
Seaboard Air Line Ry. Co., 190 
S.B. 760, 211 N.C. 898—Hancock 
V. Wilson, 189 S.B. dSl, 211 N.C. 
129—^Matthews v. Cheatham, 188 S. 
B. 87, 210 N.C. 692—Owens v. 
Blackwood Lumber Co., 187 S.B. 
804, 210 N.C. 504—Miller v. Wood, 
187 S.B. 766, 210 N.C. 620—Tese- 
neer v. Henrietta Mills Co., 184 S. 
E. 535, 209 N.C. 616—Williams v. 
Charles Stores Co., 184 S.B. 496, 
209 N.C. 691—BCarrell v. Goerch, 
184 S.E. 489, 209 N.C. 741—White- 
side V. Equitable Life Assur. Soc. 
of U. S., 188 S.B. 754, 209 N.C. 
636—Grubb v. Ford Motor Co., 182 
S.B. 730, 209 N.C. 88—Nlblock 
V, Blue Bird Taxi Co., 182 S.B. 
830, 208 N.C. 737—Dozier v. Wood, 
181 S.B. 836, 208 N.C. 414—Broad¬ 
way V. Cope, 179 S.B. 462, 208 N.C. 
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85 —Gossett v. Metropolitan Life 
Ins. Co., 179 S.B. 438, 208 N.C. 152 
—^Lynn v. Pinehurst Silk Mills, 179 
SwE. 11, 208 N.C. 7—Gasque v. 
City of Asheville, 178 S.B. 848, 207 
N.C. 821—^Lincoln v. Atlantic Coast 
Line R. Co., 178 S.B. 601, 207 N. 
C. 787—^McGree v. FTohman, 177 
S.B. 327, 207 N.C. 476—Jones v. 
Bagwell, 177 S.B. 170, 207 N.C. 
378—^Bank of Beaufort v. Com¬ 
mercial Nat. Bank of Raleigh, 176 
S.E. 734, 207 N.C. 216—Garren 
V. Youngblood, 176 S.B. 252, 207 
N.C. 86, 95 A.L.R. 1132—Kitchen 
Lumber Co. v. Tallassee Power 
Co., 174 S.B. 427, 206 N.C. 615 
—Blackman v. New York Life Ins. 
Co., 174 S.E. 294, 206 N.C. 429— 
Brunswick County v. North Caro¬ 
lina Bank & Trust Co., 173 S.B. 
827, 206 N.C. 127—^Hood v. Mitch¬ 
ell, ITS S.B. 61, 206 N.C. 166— 
Dickerson v. Reynolds, 172 S.B. 
402. 206 N.C. 770—Moore v. Pow¬ 
ell, 172 S.B. 327, 205 N.C. 636— 
Hobbs V. Kirby, 171 S.B. 94, 205 
N.C. 238—^Keller v. Southern Ry. 
Co., 171 S.B. 78. 205 N.C. 269— 
Puckett V. Dyer, 167 S.B. 48, 203 
N.C. 684—Allman v. Southern Ry. 
Co., 166 S.B. 891, 203 N.C. 660— 
Sanders v. Atlantic Coast Line R. 
Co., 161 S.B. 320, 201 N.C. 672. 

Ohio.—Hankin v. May Co., App., 103 
N.E.2d 686—Cincinnati & Suburban 
Boll Tel. Co. V. City of Cincinnati, 
85 N.B.2d 393, 84 Ohio App. 521. 

Or.—^Buckles v. Continental Cas. Co., 
261 P.2d 47*6. 197 Or. 128—Garrett 
V. Eugene Medical Center, 224 P.2d 
663, 190 Or. 117—Carlson v. Stei¬ 
ner, 220 P.2d 100, 189 Or. 266— 
Finn v. Spokane, P. & S. Ry. Co., 
214 P.2d 854, 189 Or. 126, opinion 
adhered to 218 P.2d 720, 189 Or. 126 
—^Pond V. Jantzen Knitting Mills, 
190 P.2d 141, 183 Or. 266—Chat- 
field V. Zeller, 147 P.2d 222, 174 Or. 
69—^Bradford v. Bradford, 107 P. 
2d 106, 165 Or. 297—^Dixon v. Ra¬ 
ven Dairy, 75 P.2d 847, 168 Or. 
186—Keys v. Griffith, 56 P.2d 16, 
153 Or. 190—Lammers v. EQnsdaJe, 
80 P.2d 335, 146 Or. 355. 

Pa.—Szuklcs V. Ruch, 81 A. 2d 903, 
367 Pa~ 646—Kimble v. Wilson, 42 
A.2d 526, 3*52 Pa. 275-Gnyderwine 
V. McGrath, 22 A.2d 644, 343 Pa. 
245—Stinson v. Smith, 196 A. 843, 
829 Pa. 177—Fox v. Davey Com¬ 
pressor Co., 178 A. 469, 318 Pa. 
831—^Borisoff v. Penn Fruit Co., 
69 A.2d 167, 165 Pa.Super. 572— 
Taylor v. Modena Borough, Com. 
PI., 4 Chest.Co. 425. 

R.I.—^Bryce v. Jackson Diners Corp., 
96 A.2d 687—Nolan v. Kechljian, 64 
A.2d 866, 76 R.I. 166—^Romano v. 
Caldarone, 58 A.2d 923, 74 R.I. 110 
—Lemieux v. Leonard Const, Co., 
56 A.2d 189, 73 R.I. 338, reargu¬ 
ment denied '58 A. 2d 525, 78 R.I. 
338—Sylvester v. D'Ambra, 54 A.2d 
418, 78 R.I. 203—Sdhiano v. Idc- 
Carthy Freight System, 53 A.2d 
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witnesses,^ and is interpreted most strongly against | defendant.® Similarly, on motion to dismiss a 


627, 72 R.L 455—DufTesne v. 

Theroux, 32 A.2d 609, 69 R.I. 280— 
Randall v. Holmes, 31 A.2d 17, 69 
Itl. 41—Luther v. Greenberg, 199 
A. 746, 61 R.I. 20—Curley v. Arcand 
Spring Co.. 194 A. 598, 59 R.L 140. 

S,C.—Woodle V. Brown, 74 S.H.2d 
914, 223 S.C. 204—^Lane v. Mims, 
70 S.B.2d 244, 221 S.C. 236--Keels 
V. One Ford Truck, S. C. License 
No. J-6182, 65 S.B.2d 770, 219 S.G 
449—^Paxks V. Lyons, 64 S.E.2d 
123, 219 S.C. 40—Fagan v. Tim¬ 
mons, 54 S.E.2d 536, 215 S.C. 116, 
certiorari denied 70 S.Ot. 30^, 338 

U. S. 904, 94 L.Ed. 556, rehearing 
denied 70 S.Ct. 1018, 339 U.S. 992, 
94 L.Ed. 1392—Campbell t. Hall, 
43 S.E.2d 129, 210 S.C. 423—Drag 

V. BlUs, 36 S.E.2d 73, 207 S.C. 416 
—^Mahon v. Spartanburg County, 
32 S.B.2d 368, 205 S.C. 441—Col¬ 
lins V. Pilgrim Health & Life Ins. 
Co., 21 S.E.2d 676, 201 S.C. 166— 
O’Kelley v. Mut. Life Ins. Co. of 
N. T.. 14 S.E.2d 682, 197 S.C. 109 
—Crosby v. City of Chester, 14 
S.E.2d 552, 197 S.C. 66—Bingham 
V. Powell, 11 S.B.2d 276, 195 S.C. 
238—^Bedford v. Armory Wholesale 
Grocery Co., 10 S.E.2d 330, 195 S. 
C. 160—W^senhunt v. Atlantic 
Coast Line R. Co., 10 S.B.2d 306, 
196 S.C. 213—Singleton v. McLeod, 

8 S.E.2d 908, 193 S.C. 378—Bree¬ 
den V. Rockingham R. Co., 8 S.E. 
2d 366, 193 S.C. 220—Morgan v. 
Greenville County, 1 S.E.2d 144, 
189 S.C. 368—Griffith v. Metropol¬ 
itan Life Ins. Co., 200 S.E. 89, 189 
S.C. 62—^McGuire v. Steinberg, 
193 S.E. 206, 185 S.C. 97—Lusk v. 
State Highway Department, 186 
S.B. 78*6, 181 S.C. 101—Clemmons 
V. Nicholson, 18'6 S.E. 84, 180 S.C. 
54—Gantt V. Mutual Ben. Health 
& Accident Ass’n, 176 S.E. 721, 
174 S.C. 126—Busby v. W. M. Rit¬ 
ter Lumbw Co., 174 S.E. 4, 172 S.C. 
372—^Boling v. Woodside Cotton 
Mnis, 171 S.B. 9, 171 S.C. 34— 
Caldwell v. Volunteer State Life 
Ins. Co., 170 S.E. 349, 170 S.C. 
294—Ford v. Atlantic Coast Line 
R. Co., 168 S.E. 143, 169 S.C. 41, 
affirmed Atlantic Coast Line R. Co. 
v. Ford, 53 S.Ct. 249, 287 U.S. 
602, 77 L.Ed. 467—(Frierson v. In¬ 
ter-Ocean Casualty Co., 167 S.E. 
232, 168 S.C. 178. 

Utah.—Martin v. Sheffield, 189 P.2d 
127, 112 Utah 478. 

Wash.—^Moses v. Department of La¬ 
bor and Industries, '268 P.2d 666 
—Smith V. American Cystoscope 
Makers, Inc., 266 P.2d 792—^Minch 
V. Local Union No. 370, Intern. Un¬ 
ion of Operating Engineers, 265 P. 
2d 286—Gray v. Department of 
Labor & Industries, 262 P.2d 533 
—Haugen v. Raupach, 260 P.2d 340 
—Arnold v. Sanstol, 260 P.'2d 327 
—Femling v. Star Pub. Co., 81 P.2d 


293, 195 Wash. 395, reheard 84 
P.2d 1008, 195 Wash. 395—Buttnick 
V. J. & M., Inc., 59 P.2d 750, 186 
Wash. 658—Juntila v. Everett 
School Dist. No. 24, 48 P.2d 613, 
183 Wash. 357—Ball v. Pacific 
Coast R. Co., 46 P.2d 391, 182 
Wash. 221—Pink v. Rayonier, Inc., 
369 P.2d 629, 42 Wash.2d 768— 
Gaasland Co. ▼. Hyak Lumber & 
Millwork, Inc., 257 P.2d 784, 42 
Wash.2d 706—Cochran v. Harrison 
Memorial Hospital, 254 P.2d 752, 42 
Wash.2d 264—Anderson v. Reeder, 
253 P.2d 423, 42 Wash.2d 45—Har- 
dung V. Green, 244 P.2d 1163, 40 
Wash.2d 595—Fedland v. Teshera, 
242 P.2d 761, 40 Wash.2d 266—Derr 
V. Bonney, 231 P.2d 637, 38 Wash.2d 
678—^Myers v. Little Church by the 
Side of the Road, 227 P.2d 165, 37 
Wash.2d 897—^McGinn v. Klmmel, 
221 P.2d 437, 36 Wash.2d •786— 
McBeath v. Northern Pac. Ry. Co., 
204 P.2d 248, 32 Wash.2d 910— 

Parrish v. Ash, 203 P.2d 380, 32 
Wash. 2d 637—Williams v. Hofer, 
191 P.2d 806, SO Wash.2d 253— 

Neel V. Henne, 190 P.2d 775, 30 
Wash. 2d 24—Kellerher v. Porter, 
189 P.2d 223, 29 Wash.2d 650— 

Fiskaa v. Miller, 177 P.2d 707, 27 

Wash. 2d 242—Deffland v. Spokane 
Portland Cement Co., 176 P.2d 311, 
26 Wash.2d 891—Teager v. Dun- 
navan, 174 P.2d 765, 26 Wash.2d 659 
—^Mutti V. Boeing Aircraft Co., 
172 P.2d 249, 25 Wash.2d 871— 

Winsor V. Smart's Auto Freight 
Co., 171 P.2d 251, 25 Wash.2d 883 
—Dupea V. City of Seattle, 147 P. 
2d 272, 20 Wash.-2d 285—^Brucker 
V. Matson, 139 P.2d 276, 18 Wash. 
2d 376—^Hendrickson v. Union Pac. 
R. Co., 136 P.2d 438, 17 Wash.2d 
648, 161 A.L.R. 96—White v. Fen¬ 
ner, 133 P.2d 270, 16 Wash.2d 226 
—^Billingsley v. Rovlg-Temple Co., 
133 P.2d 265, 16 Wa£ai.2d 202— 
Gray v. Wikstrom Motors, 128 P. 
2d 490, 14 Wash.2d 448—Lindberg 
V. Steele, 104 P.2d 940, 5 Wash.2d 
54. 

Wis.—City of Lake Mills v. Veldhui- 
zen, 56 N.W.2d 491, 263 Wis. 49. 
64 C.J. p 400 note 74. 

Contradicted testimoiiy 
On defendant's motion for non¬ 
suit, circuit Judge must view testi¬ 
mony most favorably to plaintiff, 
even though all plaintiff's testimony 
may be contradicted by defendant's 
testimony.—^Ford v. Atlantic Coast 
Line R. Co., 168 S.E. 148, 169 S.C. 41, 
affirmed Atlantic Coast Line R. Co. 
V. Ford, 53 S.Ct. 249, 287 U.S. 502, 
77 L.Ed. 457. 

4. N.C.—James v. Carolina Coach 
Co., 178 S.B. 607, 207 N.C. 742— 
, Oliver V. Hecht, 177 S.E. 899, 207 
N.C. 4 81—Sherwood v. Southeast- 
I em Express Co., 173 S.E. 605, 206 
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N.C. 243—Smith v. Eaultable Life 
Assur. Soc. of U. S., 171 S.E. 364, 
205 N.C. 387—^Lynch v. Carolina 
Telephone & Telegraph Co., 167 S. 
E. 847, 204 N.C. 252. 

64 C.J. p 402 note 75. 

Evidence not binding on pl ain t i g 
While evidence of defendant called 
under statute to testify is not bind¬ 
ing on plaintiff, it is evidence to be 
considered with other evidence in 
light most favorable to plaintiff in 
determining motion for nonsuit.— 
Dempsey v. Star House Movers, 38 
P.2d 825, 2 Cal.App.2d 720. 

5. Cal.—Wulfjen v. Dolton, 161 P. 
2d 840, 24 Cal.2d 878—Mitchell 
Camera Corp. v. Fox Film Corp., 
64 P.2d 943, 8 Cal.2d 192—De Ary¬ 
an V. Butler, 260 P.2d 98, 119 Cal. 
App.2d 674, certiorari denied 74 S. 
Ct. 863—Summers v. Parker, 259 
P.2d 59, 119 C.A.2d 214—Carlton 
V. Pacific Coast Gasoline Co., 242 
P.2d 391, 110 Cal.App.2d 177— 

Eigner v. Race, 129 P.2d 444, 54 
Cal.App.2d 506—Neblett v. Elliott, 
115 P.2d 872, 46 Cal.App.2d 294 
—National Automobile Ins. Co. v. 
Cunningham, 107 P.2d 643, 41 Cal. 
App.2d 828—Plater v. Shell Oil Co., 
103 P.2d 1043, 39 Oal.App.2d '535— 
Williams V. Freeman, 94 P.2d 817, 
35 Cal.App.2d 104—Gomez v. Lind¬ 
berg, 54 P.'2d 1153, 11 CaJ.App.2d 
730. 

Colo.—Huddleston v, Ingersoll Co., 
123 P.2d 1016, 109 Colo. 134—Rice 
V. Marlar, 108 P.2d 868, 107 Colo. 
67—Mayer Oil Co. v. Schnepf, 69 
P.2d 775, 100 Colo. 678. 

Idaho.—Land Development Corp. v. 
Cannaday, 258 P.2d 976, 74 Idaho 
233—Burt v. Blackfoot Motor Sup¬ 
ply Co., 186 P.2d 498, 67 Idaho 548 
—Hill V. Bice, 139 P.2d 1010, 35 
Idaho 167. 

Nev.—Corpui Juris d'fced la. Cann v. 
George B. Williams Land & Llve- 
stO(dc Co., 48 P.2d 887, 892, 56 Nev. 
242. 

N.C.—Register v. Gibbs, 64 S.E. 2d 
280, 233 N.C. 456. 

S.C.—^Rogers v. Atlantic Coast Line 
R. Co., 71 SJB1.2d 585, 222 S.C. 66 
—^Mullinax v. Great Atlantic & Pac. 
Tea Co., 70 S.E.2d 911, 221 S.C. 
433—^Walker v. Atlanta & C. A. L. 
Ry. Co., 43 S.E.2d 206, 210 S.C. 443 
—^Harrison v. Moragne, 25 S.E.2d 
742, 202 S.a 491. 

Wash.—^Moses v. Department of La¬ 
bor and Industries, 268 P.2d 665— 
■Smith V. American Cystoscope 
Makers, Inc., 266 P.2d 792—^Mlnch 

I V. Local Uhlon No. 870, Intern. Un¬ 
ion of Operating Engineers, 266 
P.2d 286—Gray v. Department of 
Labor & Industries, 262 P.2d 533— 
Burget V. Sagrlnaw Logging Co., 
85 P.2d 271. 197 Wash. 318—Fern- 
ling Yd Star Pub. Co., 81 P.2d 298, 
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counterclaim, defendant's evidence will be inter¬ 
preted most favorably to him.® As otherwise ex¬ 
pressed, it is generally the rule that the court must 
construe in the manner most favorable to plaintiff 
the evidence and every inference which may be 
fairly deducible from it,^ and all presumptions, in¬ 
ferences, and doubtful questions;® and where the 
evidence is fairly susceptible of two constructions, 
or one of several inferences may reasonably be made 


# therefrom, the court must take the view most fa¬ 
vorable to plaintiff, on motion for nonsuit.® It has 
been held that the rule that the evidence is con¬ 
sidered most favorably to plaintiff applies although 
there may be contradictions or inconsistencies in 
the testimony of plaintiff's witnesses,but it has 
also been held that if plaintiff fails to establish the 
material allegations of his petition, or if his testi¬ 
mony is contradictory or uncertain as to such al¬ 


ias Wash. 396. reheard 84 P.2d 
1008, 195 Wash. 396—White v. Con¬ 
solidated Freisrht Lines. 73 P.2d 
368, 192 Wash. 146—Buttnick v. 
J. & M.. Inc.. 69 P.2d 750. 186 
Wash. 658—Juntlla v. Everett 
S<aiool Dist. No. 24. 48 P.2d 613. 
183 Wash. 357—Williams v. Cow¬ 
litz County, 31 P.2d 84, 177 Wash. 
218, adhered to 36 P.2d 1119. 117 
Wash. 218—Weinman v. Puget 
Bound Power & Light Co., 26 P.2d 
395, 175 Wash. 73—Pink v. Rayo- 
nier, Inc., 269 P.2d 629, 42 Wash.2d 
768--Cochran v. Btarrlson Memori¬ 
al Hospital, 264 P.2d 762, 42 Wash. 
2d 264—Anderson v. Reeder. 253 P. 
2d 423, 42 Wash.2d 45—Hardung 
V. Green, 244 P.2d 1163, 40 Wash.2d 
695—^Derr v. Bonney, 231 P.2d 637, 
38 Wash.2d 678—Myers v. Little 
Church by the Side of the Road, 
227 P.2d 165, 37 Wash.2d 897— 
Olsen V. White. 221 P.2d 642. 37 
Wash. 2d 62—^Peoples Nat Bank 
of Wash. V. Brown, 221 P.2d 530, 
87 Wash.2d 49—McBeath v. North¬ 
ern Pac. Ry. Co., 204 P,2d 248, 32 
Wash.2d 910—Parrish v. Ash, 203 
P.2d 330, 82 Wash.2d 637—Wil¬ 
liams V. Hofer, 191 P.2d 806, 30 
Wash.2d 253—^Neel v. Henne, 190 
P.2d 776. 30 Wash.2d 24—Kellerher 
V. Porter, 189 P.2d 223. 29 Wash. 
2d 660—Fiskaa v. Miller, 177 P.2d 
707, 27 Wash.2d 242—Deffland v. 
Spokane Portland Cement Co., 176 
P.2d 311, 26 Wash.2d 891—Yeager 
T. Dunnavan, 174 P.2d 755, 26 
Wash. 2d 669—McCoy v. Courtney, 
172 P.2d 696. 26 Wash.2d 966, 170 
A.L.R. 603—Mutti v. Boeing Air¬ 
craft Co., 172 P.2d 249, 25 WasdL 
2d 871—Brucker v. Matsen, 139 P. 
2d 276, 18 Wash.2d 876—Hendrick¬ 
son V. Union Pac. R Co., 136 P.2d 
438, 17 Wash.2d 648, 161 A.L.R. 
96—-White v. Penner, 138 P.2d 
270, 16 Wash. 2d 226—Billingsley v. 
Rovig-Temple C6.. 183 P.2d 266, 
16 Wash.2d 202—Gray v. Wikstrom 
Motors, 128 P.2d 490, 14 Wash.2d 
448—Lindberg v. Steele, 104 P.2d 
940, 5 Wash.2d 64. 

64 C.J. p 402 note 76. 

Testimony and inferences 

(1) On a motion for nonsuit the 
testimony and all inferences there¬ 
from must be taken most strongly 
against defendant—'Montgomery v. 
National Convoy & Trucking Co., 195 
S.SL 247, 186 S.a 167. 


(2) When evidence is substantially 
without conflict and different infer¬ 
ences may reasonably be drawn 
therefrom, deducible Inferences un¬ 
favorable to person making motion 
for nonsuit must be adopted in pass¬ 
ing on such motion.—Dieckmann v. 
Signorlni, 118 P.2d 319, 47 Cal.App. 
2d 481. 

6. N.T.—^Town Taxi Service Corp. 
V. Green Cab & Brokerage Co., 38 
N.T.S.2d 629. 

7. Cal.—^Turner v. Lowell Ave. Mut 
Water Co., 231 P.2d 115, 104 Chi. 
App.2d 204. 

Conn.—^Anderson v. Coluccl. 168 A. 
610, 116 Conn. 67. 

Idaho.—^Peterson v. Universal Auto¬ 
mobile Ins. Co., 20 P.2d 1016, 53 
Idaho 11. 

Miss.—^Boswell v. Pope, 66 So. 2d 1, 
213 Miss. 81. 

N.J.--Gill V. Krassner, 77 A.2d 462, 
11 N.J. Super. 10—Weinstein v. 
Weinstein, 76 A.2d 632, 10 N.J.Su- 
per. 68—Russell v. East Coast 
Shipyards, 74 A.2d 886, 9 N.J.Su- 
per. 1—Sdhumann v. Horn & Har- 
dart Baking Co., 73 A.2d 614, 8 N.J. 
Super. 168—Cropanese v. Ontell, 64 
A.2d 894, 2 N.J.Super. 120—CinQue 
V. Crown Oil Corp., 48 A.2d 777, 
136 N.J.Law 88—Schneider v. 
Rutherford Taxi Service, 37 A.2d 
79, 131 N.J.Law 419—^Byrne v. Un¬ 
ion Stevedoring Corp., 18 A.2d 603, 
126 N. J.Law 216—Schwartz v. Fed¬ 
eral Deposit Ins. Corp., 18 A.2d 600, 
126 N.J.Law 680, reversed on other 
groimds 23 A.2d 683, 127 N.J.Law 
6*66—Duhonowski v. Howard Sav. 
Inst., 12 A.2d 884, 124 N.J.Law 
368—Hammersma v. Smith, 165 A. 
666, 110 N.J.Law 628—Krause v. 
Emanuel B. Katz, Inc., 185 A. 537, 
14 N.J.Misc. 424—Oafaro v. Cafaro, 
184 A, 779, 14 N.J.Misc. 831, re¬ 
versed on other grounds 191 A. 472, 
118 N.J.Law 128—Mxirsky v. Bro¬ 
dy. 181 A. 273, 18 N.J.Misc. 726— 
Smith y. James J. McFeely, Inc., 
176 A. 368, 18 N.J.Misc. 26—Frank¬ 
lin Commercial Discount Co. v. 
Goodman, 169 A. 534, 12 N.J.Misc. 
70, affirmed 174 A. 468, 113 N.J. 
Law 304. 

N.C.—Blankenship v. Equitable Life 
Assur. Soc. of U. S., 187 S.E. 690, 
210 N.C. 471—Jones v. Craddock, 
187 S.E. 668, 210 N.C. 429—Loflin 
V. North Carolina R. Co., 186 S.E. 
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493, 210 N.C. 404—Taylor v. Rier- 
son, 185 S.E. 627, 210 N.C. 185. 

R. I.—Nolan v. Kechijian, 64 A. 2d 
866, 76 R.I. 166—^Banewicz v. Sul¬ 
livan, 20 A.2d 273, 66 R.I. 494— 
Rowy V. Malnella, 13 A.2d 248, 64 
R.I. 467—^Pucciarelli v. United 
Electric Rys. Co., 11 A.2d 924, 64 
R.I. 269—Quinlan v. Breslin, 200 A. 
989, 61 R.I. 327. 

S. C.—^Fagan v. Timmons, 54 S.E.2d 
636, 215 S.C. 116, certiorari de¬ 
nied 70 S.Ct 306, 338 U.S. 904. 94 
L.Ed. 656, rehearing denied 70 S. 
Ct. 1018, 339 U.S. 992, 94 L.Ed. 
1392—^Marks v. I. M. Pearlstine 
& Sons, 26 S.E.2d 835, 203 S.C. 818. 

Wash.—^Plnk v. Rayonier, Inc., 269 
P.2d 629, 42 Wash.2d 768—Gaas- 
land Co. v. Hyak Lumber & Mill- 
work, Inc., 267 P.2d 784, 42 Wash. 
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legations, the coxirt, on motion to nonsuit, should 
construe the evidence most strongly against plain¬ 
tiff^^ unless plaintiff introduces other witnesses 
whose testimony establishes the material allegations 
of the petition 12 In applying the rule that the evi¬ 
dence must be taken in the light most favorable to 
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plaintiff, the trial court may properly examine the 
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relation to the oral testimony.i2 
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them,!^ are considered as true. Also, in passing 
on the motion, the court must consider facts well 
pleaded and admitted as established.^® The rule 
of presumption of truth of plaintiffs testimony does 
not apply, however, where the court can say as a 
matter of law that the testimony is contrary to some 
natural law or uncontrovertible physical facts, or is 
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NJ.Super. 427, affirmed 81 A.2d 
148, 7 NJ. 185, 26 AL.R2d 1215— 
Marschalk v. Weber, 77 A.2d 606, 
11 NJ.Super. 16—BQrschberg v. 
Glattly, 76 A.2d 912, 10 NJ.Super. 
199—Weinstein v. Weinstein, 76 A. 
2d 632, 10 NJ.Super. 68—^Russell 
V. East Coast Shipyards, 74 A.2d 
336, 9 NJ.Super. 1—Schumann v. 
Horn & Hardcurt Baking Co., 78 A. 
2d 614, 8 NJ.Super. 163—Webb v. 
Betta, 71 A.2d 897, 7 NJT.Super. 
60—Giuliana v. Ginnelly, 69 A.2d 
888, 6 NJ.Super. 76—^Danker v, 
Fischer Baking Co., 68 A.2d 774, 6 
NJ.Super. 248—Stewart v. Delan- 
co Tp., 66 A.2d 761, 4 NJ.Super. 
211—Nauman v. Central & La^ 
fayette Realty Co., 62 A.2d 218, 1 
N.J.Super. 124—^Triggiani v. Olive 
OU Soap Co., 62 A.2d 163, 1 NJ. 
Super. 66—War v. Mazzarella, 61 
A.2d 284, 137 NJ.Law 736—Miller 
V. Davis & Averill, 61 A.2d 263, 137 
NJ.Law 671—^Esposito v. G. O. K ' 
Enterprises, 60 A.2d 287, 137 NJ. 
Law 400—Nauman v. Central & 
Lafayette Realty Co., 60 A.2d 242, 
137 NJ.Law 428, affirmed 62 A.2d 
218, 1 NJ. 124—Blessing v. Good¬ 
man, 60 A.2d 69, 137 NJ.Law 396 
—May V. Hrinko, 69 A.2d 823, 137 
N.J.Law 824—Corbett v. Warner, 
69 A.2d 697, 187 NJ.Law 281— 
Willins y. Ludwig, 66 A.2d 48, 136 
NJ.Law 208—Cinque v. Crown Oil 
Corp,, 48 A.2d 777, 186 N.J.Law 88 
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Service, 37 A.2d 79, 131 NXLaw 
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31 A.2d 206, 130 N.J.Law 36— 
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28 A.2d 64, 129 NJ.Law 18—Mul- 
lica v. Claps, 27 A.2d 882, 128 N.J. 
Law 592—^Baca y. Public Service 
Coordinated Transport, 24 A.2d 
177, 128 N.J.Law 8—Byrne y. Un¬ 
ion Stevedoring Corp., 18 A.2d 603, 
126 NJ.Law 216—Schwartz v. Fed¬ 
eral Deposit Ins. Corp., 18 A.2d 
600, 126 N.J.Law 680, reversed on 
other grounds 28 A.2d 583, 127 N 
J.Law 666—Dubonowskl v. Howard 
Sav. Inst, 12 A.2d 384, 124 NJ. 
Law 368—Strutko v. Mann, 11 A.2d 
31, 124 NJ.Law 183—Scarano v. 
Lindale, 3 A.2d 633, 121 NJ.Law 
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Operating Co., 1 A.2d 389, 121 N.J. 
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Law 605, affirmed 1 A.2d 331, 121 
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NJ'.Law 65—Shields v. Yellow 
Cab, 174 A. 567, 113 NJ.Law 479 
—Kennedy v. U. S. Fidelity & 
Guaranty Co., 174 A. 631, 118 N.J. 
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antee Corporation v. Lincoln Nat 
Bank, 172 A. 46, 112 N.J.Law 660— 
Yates V. Madigan, 171 A. 679, 112 
NJ.Law 443, affirmed 176 A. 362, 
114 NJ.Law 258—^Toscani v. 
Quackenbush Co., 170 A. 212, 112 
NJ.Law 173—Jackson v. Delaware, 
L. & W. R Co., 170 A. 22, 111 N.J. 
Law 487—Kempf v. New York, O. 
& W. Ry. Co., 169 A. '713, 112 N.J. 
Law 118—^Downing v. Ozweld 
Acetylene Co., 169 A. 709, 112 NJ. 
Law 25, affirmed 174 A. 900, 113 
NJ.Law 899—Sakos v, Byers* 169 
A. 706, 112 N.J.Law 266—O'Neil v. 
Jacobus, 169 A. 703, 112 N.J.Law 
145—^Malinowski v. Jersey City & 
Lyndhurst Bus Co., 169 A. 686, 112 
NJ.Law 103—Lozio v. Perrone, 168 
A. 764, 111 N.J,Law 649—Cecco- 
mancino v. DOnofrio, 168 A. 678, 
111 NJ.Law 494—^Danner v. Ken¬ 
nedy, 168 A. 446, 111 N.J,Law 328 
—Miller v. Public Service Co-ordi¬ 
nated Transport, 168 A. 409, 111 
NJ.Law 339—^Lipschitz v. New 
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poration, 168 A. 390, 111 NJ.Law 
392—^Fine 6b Jackson Trucking 
Corporation v. Lehigh Valley R 
Co., 166 A. 184, 110 N.J.Law 886— 
Krause v. Emanuel E. Katz, Inc., 
186 A. 637, 14 NJ.Mlsc. 424—Ti- 
tone y. Economy Bootery, 184 A. 
809, 14 Njr.Mlsc. 849—Cafaro v. 
Cafaro, 184 A. 779, 14 NJ.Misc. 
331, reversed on other grounds 191 
A. 472, 118 NJ.Law 123—Cichocki 
y. Geigy Co., 183 A. 468, 14 NJ. 
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llisc. 232—Walsh v. Hackensack 
Water Co.. 181 A. 422, 18 N.J.Mlsc. 
816—Falk V. Stanley Fabian Cor¬ 
poration of Delaware, 175 A. 258, 
12 N.J.Misc. 831, reversed on other 
grounds 178 A. 740, 116 N.J.Law 
141—^Myles v. Sussman. 171 A. 647, 
12 K.J.Misc. 341—Grauss v. Alpert, 
169 A 847, 12 N.J.Misc. 67—Melb- 
er V. Great Atlantic & Pacific Tea 
Co., 167 A 746, 11 N.J.Misc. 636— 
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54 N.M. 218. 

N.T.—Stockweather v. Buck, 97 N. 
T.S.2d 856, 277 App.Dlv. 836, fol¬ 
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Hotel Corp., 59 N.T.S.2d 758, 270 
App.Div. 314—Satre v. City of 
New York, 38 N.Y.S.2d 640, 266 
App.Div. 263—^Behar v. Surface 
Transp. Corp. of N. Y., 37 N.Y,S.2d 
776. 265 App.Dlv. 106—R T. C 
Corp. V. Title Guarantee & Trust 
Co., 286 N.Y.S. 336, 246 App.Dlv. 
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Title Guarantee & Trust Co.. 286 
N.Y.S. 337, 246 App.Div. 228, re¬ 
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Corp. V. Title Guarantee & Trust 
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Y.S.2d 801. 

N.C.—Singletary v. Nixon, 80 S.R2d 
676, 239 N.a 634—Winkler v. Ap¬ 
palachian Amusement Co., 79 S.R 
2d 186, 238 N.C. 689—Cozart v. 
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279—Godwin v. Johnson Cotton Co., 
78 S.R2d 772, 238 N.C 627—Po- 
lansky v. Millers' Mut. Fire Ins. 
Ass'n of m., 78 S.R2d 218, 238 N. 

C. 427—Whitley v. Jones, 78 S.R 

2d 147, 238 N.a 332—Wagoner v. 
North Carolina R. Co., 77 S.E.2d 
701, 238 N.a 162—Edwards v. 

Vaughn, 76 S.R2d 369, 238 N.a 
89—Sessoms v. McDonald, 76 S.R 
2d 904, 237 N.C. 720—Goodson v. 
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Carolina R. Co., 72 S.E.2d 682, 236 
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61 S.E.2d 488, 229 N.C. 773—Pascal 
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rett, 49 S.E.2d 643, 229 N.C. 290— 
Sparks v. Willis, 44 S.R2d 343, 228 
N.a 26—Swink v. Horn, 40 S.B.2d 
363, 226 N.C. 713—Buckner v. 
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32 S.R2d 209, 224 N.C. 688—Lind¬ 
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& Pacific Tea Co., 27 S.B.2d 283, 
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B.2d 862, 223 N.C. 239—Davis v. 
WUmerdlng, 24 S.B.2d 837, 222 N. 
a 639—Wall V. Bain, 23 S.R2d 
330, 222 N.C. 876—Plumides v. 
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—^Helllg V, Home Sec. Life Ins. Co., 
22 S.B.2d 429, 222 N.C, 231—Rid¬ 
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16 S.R2d 466, 220 N.C. 41—Wil¬ 
liams V. Thomas, 14 S.E.2d 797, 219 
N.C. 727—^McHay v. Bullard, 14 S.R 
2d 657, 219 N.C. 589—Warren v. 
Breedlove, 14 S.R2d 43, 219 N.C. 
383—Wall V, City of Asheville, 13 
S.E.2d 260, 219 N.a 163—Queen 
City Coach Co. v. Lee, 11 S.R2d 
341, 218 N.C. 320—^Bames v. Teer, 
10 S.B.2d 614, 218 N.C. 122, rehear¬ 
ing granted and vacated on other 
grounds 16 S.R2d 379, 219 N.C, 823 
—^Barnes v. Town of Wilson, 7 S.R 
2d 859, 217 N.C. 190—Hanes Funer¬ 
al Home V. Dixie Fire Ins. Co., 6 S. 
B.2d 820, 216 N.C. 662—Coltraln v. 
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1 S.R2d 650, 215 N.C. 187—Newbem 
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Teseneer v. Henrietta Mills Co., 
184 S.E. 636, 209 N.C. 616—Gossett 
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S.E. 438, 208 N.C. 162—Lynn v. 
Pinehurst Silk Mills, 179 S.E. 11, 
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Asheville, 178 S.E. 848, 207 N.a 
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178 S.E. 607, 207 N.C. 742—Lincoln 
V. Atlantic Coast Line R. Co., 178 
S.B. 601, 207 N.a 787—McGee v. 
Frohman, 177 S.R 327, 207 N.a 
475—Jones v. Bagwell, 177 S.R 170, 
207 N.C. 878—Bank of Beaufort v. 
Commercial Nat Bank of Raleigh, 
176 S.R 734, 207 N.C. 216—Garren 
V. Youngblood, 176 S.E. 262, 207 N. 
a 86, 96 AL.R. 1132—Batchen 
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174 S.R 427, 206 N.a 616—Black¬ 
man V. New York Life Ins. Co., 174 
S.R 294, 206 N.C. 429—Sherwood v. 
Southeastern Express Co., 173 S.R 
605, 206 N.a 243—Hood v. Mitchell, 
173 S.B. 61, 206 N.C. 156—Dickerson 
V. Reynolds, 172 SJE. 402, 206 N.a 
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N.C. 269—^Lynch v. Carolina Tele¬ 
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261 P.2d 476, 197 Or. 128—Finn v. 
Spokane, P. & S. Ry. Co., 214 P.2d 
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nied 136 P.2d 269, 171 Or. 40— 
Bradford v. Bradford, 107 P.2d 106, 
166 Or. 297—^Stuart v. Occidental 
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passing on its sufl5ciency,24 or, as has sometimes 
been said, the court draws every inference of fact 
which the jury might legally draw from it had the 
case been submitted to them;25 and the court gives 


plaintiff the benefit of all presumptions arising from 
the evidence,and every reasonable intendment on 
the evidence.27 Conversely, the court may not draw 


Life Ins. Co., 68 P.2d 1037, 156 Or. 
522. 
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inferences unfavorable to plaintiff.^* However, the 
rules applicable to motions for nonsuits do not re¬ 
quire courts to put themselves in incongruous posi¬ 
tions in order to hold a case in court.^® So it is not 
incumbent on the court to g^ve to plaintifFs evidence 
the greatest possible weight,^0 but it must be estab¬ 
lished fairly to both sides.3i 

Introduction of Evidence after Motion 

After motion made, the court may in Ita discretion 
permit the plaintiff to introduce further evidence before 
passing on the motion, and if evidence covering the 
deficiency In proof is introduced by either side before the 
trial closes, the right to the nonsuit is lost. 

After moticm made, the court may in its discretion 
permit plaintiff to introduce further evidence be¬ 
fore passing on the motion,and usually does so 
as a matter of course,and if evidence covering 
the deficiency in proof is introduced by either side 
before the trial closes, the right to the nonsuit is 
lost.34 Where the statute of limitations would be 
a bar to a new action, refusal of the court to permit 
plaintiff to adduce additional evidence is error.35 
Such refusal is likewise error where to allow the 
production of additional evidence would occasion 
no tmreasonable delay or interfere with the trial 36 


g. Bight to Argruuent of Motion 

The court may deny the right of argument on a 
motion for a nonsuit. 

The court is not required to hear argument on a 
motion for a nonsuit it may deny to defendant’s 
counsel the privilege of arguing his motion for a 
nonsuit.33 Whether the court will excuse the jury 
while defendant moves for a nonsuit is within the 
sound discretion of the trial judge.33 

§ 245. -When Granted or Refused 

a. In general 

b. Where evidence conflicting 

c. Where evidence improbable or impos¬ 

sible 

d. Partial nonsuit 
a. In Gleneral 

Motions for nonsuit should be considered with great 
caution and are to be granted only In a clear case; and 
such a motion should not be granted unless, as a matter 
of law, recovery cannot be had on any view of the evi¬ 
dence which the Jury would be warranted in taking, or 
unless there Is no evidence to support a verdict or Judg¬ 
ment for the plaintiff. 

Motions for nonsuit should be considered with 
great caution,^6 and the right to grant the motion 
should be sparingly exercised.^i Accordingly, such 
a motion should be granted only in a clear case,^^ 


oUna Coach Go., 178 S,m 607, 207 N. 
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Une B. Co.. 178 S.E. 601, 207 N.C. 
787—Oliver v. Hecht, 177 S.El 399, 
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177 S.EI. 327, 207 N.C. 476-^ones 
v. Ba^rwell, 177 S.IL 170, 207 N. 
C. 878—Bank of Beaufort v. Com¬ 
mercial Nat Bank of Halelgh, 176 
S.E. 784, 207 N.C. 216—Carren v. 
Toun^rblood, 176 S.S1 262, 207 N. 
C. 86, 95 A.L.B. 1132—Kitchen 
Liumber Co. v. Tallassee Power Co., 
174 S.R 427, 206 N.C. 616—Black¬ 
man V. New York Bife Ins. Co., 
174 S.E. 294, 206 N.C 429—Sher¬ 
wood V. Southeastern Express Co., 
173 S.R 605, 206 N.C. 248—Hood v. 
Mitchell, 178 SJB3. 61, 206 N.C 166 
—^Dickerson v. Reynolds, 172 S.E. 
402, 205 N.C. 770—Moore v. Powell, 
172 S.E. 827, 205 N.a 636—Smith 
V. Equitable Life Assur. B^oc. of U. 
S., 171 S.E. 364, 205 N.C 887— 
Hobbs V. Kirby, 171 S.E. 94, 205 
N.C. 288—^Keller v. Southern Ry. 
Co., 171 S.B. 73, 205 N.a 269— 
Lynch v. Carolina Telephone & 
Telegraph Co., 167 S.E. 847, 204 
N.C. 262. 

Ohio.—Cincinnati & Suburban Bell 
Tel. Co. V. City of Cincinnati, 85 
N.E.2d 393, 84 Ohio App. 521. 

Or.—^Bvickles v. Continental Cas. Co., 
261 P.2d 476, 197 Or. 128—Stuart 


T. Occidental Life Ins. Co., 68 P. 
2d 1087, 166 Or. 522. 

Pa.—Stinson v. Smith, 196 A. 843, 
329 Pa. 177. 

28. Cal.—Copeland v. RabinsTt 243 
P.2d 119, 110 Cal.App.2d 631—WU- 
liamson v. Pacific Greyhound 
Lines, 177 P.2d 977, 78 Cal.App.2d 
482—^Mlllsap v. National Funding 
Corp. of Cal., 186 P.2d 407, 67 Cal. 
App.2d 772. 

Pa.—^Meehan v. Delaware, L. & W. 

R. Co., Com.Pl., 53 Lack.Jur. 146. 

29. Cal.—Anchester v. Keck, 4 P.2d 
934, 214 Cal. 207. 

Strained or unnatural oonstmotlon 
Courts will not give a strained or 
unnatural construction to language 
or conduct or distort the orderly 
laws of sequences or the logic of a 
given situation to force an unnat¬ 
ural result.—Anchester v. Keck, su¬ 
pra—^Balian v. Balian’s Market, 119 
P.2d 426, 48 Cal.App.2d 160. 

80. Puerto Rico.—Rosada v. Ponce 
Ry. & Light Co., 18 Puerto Rico 
698. 

3L Puerto Rico.—Rosada v. Ponce 
Ry. & Light Co., supra. 

92 . N.a —Featherston v. Wilson, 81 

S. E. 848, 123 N.a 628. 

64 aj. p 407 note 90. 

33. Ga.—McColgan v. McKay, 25 Oa. 
631. 


34. N.H.—Thai! v. W. H. McBlwain 
Co., 127 A. 874, 81 N.H. 896. 

35* Cal.—^Low ▼. Warden, 11 P. 360, 
70 Cal. 19. 

36. Utah.—Gesas v. Oregon Short 
Line R. Co., 98 P. 274, 83 Utah 166, 
18 L.RJL,N.S., 1074. 

37- Cal,—Courviosler v. Burger, 215 
P. 93, 61 CalAjpp. 470. 

38. Wash.—Hull v. Seattle, R. & S. 
Ry. Co., 110 P. 804, 60 Wash. 162. 

64 aJ. p 407 note 96. 

39. Cal.—Courviosler v. Burger, 215 
P. 93, 61 Cal.App. 470. 

40 . Idaho.—^Burt r. Blackfoot Motor 
Supply Co., 186 P.2d 498, 67 Idaho 
648—Hill V. Bice, 189 P.2d 1010, 
65 Idaho 167. 

64 C. J. p 407 note 99. 

41. Conn.—Crowell v. Palmer, 58 
A.2d 729, 134 Conn. 502. 

N.J.—Clark v. Byrne, 187 A. 166, 
117 N.J.Law 801. 

42. Pa.—Stewart v. Loughman, 80 
A.2d 715, 367 Pa. 486—Kallman v. 
Triangle Hotel Co., 52 A. 2d 900, 
367 Pa. 39—Ehrlich v. U. S. Fi¬ 
delity & Guaranty Co., 61 A.2d 
794, 855 Pa. 417—Kimble v. Wil¬ 
son, 42 A.2d 526, 352 Pa. 275— 
Fox V. Davey Compressor Co., 178 
A. 469, 318 Pa. 831—Smith v. Far- 
ver, 98 A.2d 247, 178 Pa.Super. 891 
—^Torrens v. Belfatto, 176 A. 688, 
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and if there is any doubt the motion should be 
denied.45 As otherwise expressed, it is only in a 
clear case concerning whose facts the minds of rea¬ 
sonable men cannot honestly differ that the entry 
of a compulsory nonsuit is justified,and a non¬ 
suit can be entered only where it is inconceivable, 
on any reasonable h 3 rpothesis, that a mind, desiring 
solely to reach a just and proper conclusion in ac¬ 
cordance with the relevant governing principles of 
law, after viewing the evidence in the light most ad¬ 
vantageous to plaintiff, could determine in his favor 
the controlling issues involved.^5 Qn the other hand 
it is the duty of the court to sustain the motion if 
it is made manifest in the record that the moving 
party is entitled thereto.^*® 
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In order to avoid a nonsuit the evidence of plain¬ 
tiff must be sufficient to raise more than a mere sur¬ 
mise or conjecture that the fact is as alleged.^*^ 
Accordingly, if, when plaintiff rests his case, the 
facts which were incumbent on him to establish ap¬ 
pear from the evidence as merely possible, the 
court may or should grant a judgment of nonsuit;^® 
but where it appears that the facts devolving on 
plaintiff to make manifest are quite probable, his 
cause is not vulnerable to a motion for nonsuit.^® 
There must be competent testimony fairly tending 
to prove affirmatively the allegations of the com¬ 
plaint,50 and such that a rational, well-constructed 
mind can reasonably draw from it the conclusion 
that the fact exists and, unless the evidence tends 


116 PSuSuper. 339—Taylor v. Mo- : 
dena Borough, Com.Pl., 4 Chest.Co. 
425 —^Houser v. City of Harris¬ 
burg, Com.Pl., 48 Dauph.Co. 119— i 
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Wolfgang, Com.Pl., 7 Sch.Reg. 77. 

64 C.J. p 407 note 1. 
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711, 191 La. 163. 

Mont—Armstrong v. Butte, A. & P. 

R. Co.. 99 P.2d 223, 110 Mont 138. 
18 C.J. P 797 note 66 [a]. 

Dismissal or nonsuit hM improper 
or properly denied 

—Terry v. Terry, 26 N.Si.2d 
206, 306 Mass. 113. 

N.j.—^Poole V. Twentieth Century 
Operating Co., 1 A.2d 889, 121 N.J. 
Law 244—^Brlgnola v. Prudential 
Ins. Co. of America, 172 A. 736, 12 
N.J.Misc. 470. 

N.Y.—Cats Am. Co. v. March, 69 N. 
T.S.2d 806, 272 App.Div. 134— 

Worm V. McKinley Realty, etc., 
Co., 97 N.T.S. 874. 

43. Cal.—GolcefC v. Sugarman, 222 
P.2d 666, 36 Cal.2d 162. 

Ga.—Brown v. Atlantic Coast Line 
R. Co., 62 S.H.2d 660, 79 Oa.App. 
66 . 

Pa.—Kallman v. Triangle Hotel C6., 
62 A.2d 900, 367 Pa. 39—Smith v. 
Farver, 98 A.2d 247, 173 PaSuper. 
891—Patton V. Vucinic, 167 A. 460, 
109 PaSuper. 530—^Taylor v. Mo¬ 
dena Borough, Com.Pl., 4 Chest.Co. 
425. 

64 C. J. p 407 note 2. 

44. Pa—Johnson v. Rulon, 70 A.2d 
825, 863 Pa 586. 

45. Pa—Sergeant v. Ayers, 67 A. 
2d 881, 858 Pa 898—Borisoff v. 
Penn Fruit Co., 69 A.2d 167, 165 
PaSuper. 672—Bradley v. Teadon 
Borough, Com.Pl., 81 Del.Co. 142. 

64 C.J. p 407 note 1 [a]. 

46 . Ky.—Jewel Tea Co. v. Walker’s 
Adm’r, 161 S.W.2d 66, 290 Ky. 328. 


No cause of action Atlantic Coast Line R. Co., 73 S.E. 

Where record affirmatively showed 2d 644, 236 N.C. 568. 
that plaintiff had no cause of action Direct bearing on issne 
against defendant, the court, in the order to avoid nonsuit, evidence 
exercise of its discretion, was au- should be not only substantial in na- 
thorlzed at any time after that fact ture and character, but should bear 
was developed by the evidence to directly on issue before court.—^In 
render judgment dismissing plain- rs Horton’s Estate, 17 P.2d 184, 
tiff’s action.—Williams v. Goodwin, 128 Cal.App. 249. 

104 N.E.2d 81, 90 Ohio App. 159. Strength of own evidence 
Contract in violation of law As agrainst motion to dismiss. 

Where it became apparent, during plaintiff must depend on strength of 
course of trial of action on conflict, ms own evidence and not on weak- 
that contract was in violation of law, ness of defendant’s evidence.—Von 
it was duty of trial court to dismiss Herr v. Liotzisiana Coca-Cola Bottling 
action.—^Roddy v. Hill Packing Co., Co., La.App., 148 So. 76. 

187 P.2d 215, 156 Kan. 706. 

____ of rwwiiveiitiOMl 51. CaJ.—Meadows v. Emett & 


187 La. 701—Barnard v. Dealers 
Finance Co., App., 9 So. 2d 268. 

47. Cal.—Bravo v. Shaikey, 218 P. 


Chandler, 193 P.2d 785, 86 Cal.App. 
2d 1—Eigner v. Race, 129 P.2d 
444, 64 CalApp.2d 506. 

64 C. J. p 407 note 6. 


2d 78^ 97 CaLApp.2d 888 —lagner ^ whether 
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64 C.J, p 407 note S. . _ _ N.J.—McMillan v. Mather. 86 A.2d 

48. Or.—Dlckison v. State Indim. N.J.Law 309—Wallace v. 

Acc. Commission, 107 P.2d 104, 166 3>eiaware River Ferry Co. of New 
Or. 806-<:arter v. Howard, 86 P. jersey, 23 A.2d 253, 127 N.J.Law 
2d 451, 160 Or. 507. 513 ^ affirmed 82 A.2d 363, 130 N. 

49. Or.—Dickison v. State Indus. j.Law 216. certiorari denied 64 

Acc. Commission, 107 P.2d 104, 165 s.Ct. 68 . 820 U.S. 760, 88 L.Bd. 453: 

Or. 806—Carter v. Howard, 86 P. —GrasklU v. Van Ravesteyn, 21 A. 

2d 451, 160 Or. 607. 2d 825, 127 N.J.Law 206—Greer v. 

XT wwiTviAtt A PubUc SoTvice Coopdlnated Trans- 

Ch^«”m ^2d 786 8«^Ap^ 124 N.J.lAW ei* 

C^dler. 198 P.2d 786, 86 caLApp. Inc. v. Jeffery, 12 A. 

Mont-WIght V. Stevenson. 862 P. 8 d f NeVI^y! 

w T TviiHn.. ^ TT Oreen do 81 “ -4-2* 20. 12* N.XLaw 118—Pel- 

isi NJ^J^e »• CO.. 181 A. 89, 

T rete 4 US N.J.Iaw 689-Clchockl V. Oel- 

64 C.J. p 407 note A ^ ^ K-XMlsc, 

Other statatneut of rule 282. 

There must be some legal evidence 
which reasonably tends to prove SpeonlatioiL 

every material fact necessary to sup- On motion to nonsuit, if evidence 


On motion to nonsuit, If evidence 


port the action as a fairly logical is so slight as not reasonably to 
and legitimate deduction therefrom, warrant Inference of fact in issue,, 
before plaintiff is entitled to have court will not leave matter to spec- 
case submitted to jury.—Fleming v. ulation of jury.—Lincoln v. Atlantic- 
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reasonably to show all the facts to be as plaintiff 
has alleged in his complaint, as essential to his right 
to recover in the action, it should be dismissed on 
motion thercfor.52 So, if plaintiff fails to make 
his case certain the suit will be dismissed.^^ How¬ 
ever, the mere fact that there are contradictions or 
inconsistencies in the evidence for plaintiff does 
not justify a nonsuit or dismissal.54 Plaintiff can¬ 
not be nonsuited on any theory involving the estab¬ 
lishment of a certain fact^s unless the evidence is 
conclusive®® or the fact admitted.®^ 

A motion for nonsuit should never be granted un¬ 
less, as a matter of law, recovery cannot be had 
on any view of the evidence which the jury would 
be warranted in taking.®® If, on any construction 
which the jury is authorized to put on the evidence, 
or by any inference they are authorized to draw 
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from it, plaintiff is entitled to recover, the motion 
must be denied.®® It has been held that a motion 
for a dismissal or nonsuit should not be granted 
unless the evidence is such as to entitle the moving 
party to judgment as a matter of law,®® unless, as 
a matter of law, the evidence would not support a 
verdict or judgment for plaintiff®! or entitle him 
to the relief sought in the complaint,®^ or unless no 
other reasonable inference or conclusion can be 
drawn from the evidence.®® It has also been stated 
that the motion should be denied imless there is no 
competent evidence from which the jury can find 
for plaintiff,®^ unless there is an entire absence of 
testimony tending to establish the case,®® or unless 
there is no substantial evidence to establish plain¬ 
tiff’s case®® or to support a verdict or judgment for 
plaintiff.®^ 
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The propriety of granting a motion for nonsuit 
depends on the situation at the time the motion is 
made.®® While the court may exercise wide dis¬ 
cretion in permitting evidence to be received out 
of order, it cannot grant a nonsuit on the ground 
that the evidence thus received is not sufficient to 
prove a fact which is at that time immaterial,®® 
especially where important evidence has been ex¬ 
cluded which would have been available to plain¬ 
tiff if the regular order of taking proof had been 
observed.^® 

Effect of counterclaim. If, when plaintiff rests, 
he has failed to prove a cause of action, the court 
may, on motion of defendant, dismiss the case not- 
wiffistanding defendant may have set up a counter¬ 
claim in his answer.^i 

Burden on a motion for nonsuit does not rest on 
plaintiff to eliminate all causes favorable to defend¬ 


ant, but is on defendant to eliminate those favorable 
to plaintiff.72 

Time of motion as affecting decision. It has been 
held that a motion for nonsuit is not favored when 
made at the end of plaintiff’s case,*^® but other au¬ 
thority holds that where at the dose of plaintiff’s 
evidence there is no suggestion that he has not 
shown enough to sustain his cause of action, this 
silence on the part of defendant and acquiescence 
on the part of the trial judge, although not con- 
dusive, are entitled to some weight in disposing of 
defendant’s motion for a nonsuit at the dose of 
all the evidence.*^^ 

The circumstances under which a nonsuit will he 
granted for insuffidency of evidence have been vari¬ 
ously held to be: Where plaintiff does not prove 
a suffident case to go to the jury;^® where he fails 
to make out a prima fade case;76 where there is 
a failure of proof where there is no proof to 


Corp.. App., 263 P.2d IS—Turner 
T. Ralph M. Parsons Co., 254 P.2d 
970, 117 OaJ.App.2d 109—Finley v. 
City and County of San Francisco, 
261 P.2d 687. 116 Cal.App.2d 116 
—West V. Hunt Foods, 226 P.2d 
978, 101 CaJ.App.2d 697—Bravo v. 
Sharkey, 218 P.2d 786, 97 CaJ.App. 
2d 883—Zelkowitz v. Tobin, 217 P. 
2d 469, 97 Oal.App.2d 236—Pflngst 
V. Mayer, 208 P.2d 1002, 93 Cal. 
App.2d 265—^In re Ridr^ay’s Es¬ 
tate, 206 P.2d 892, 92 Cal.App.2d 
326—^Imperial-T u m a Production 
Credit Ass’n v. Shields, 198 P.2d 
951, 88 CalA.pp.2d 328—Blondinl 
V. Amship Corp., 185 P.2d 94, 81 
Cal.App.2d 751—Stockwell v. Board 
of Trustees of Leland Stanford 
Junior University, 148 P.2d 405, 
64 CaJ.App.2d 197—In re Kin§r*a 
Estate, 146 P.2d 962, 63 CaLApp. 
2 d 365—^Barton v- Capitol Market, 
184 P.2d 847, 67 Cal.App.2d 516 

—(Jove V. Lakeshore Homes Ass’n, 

128 P.2d 716, 64 OaJ.App.2d 156 

—^Hunton v. California Portland 
Cement Co., 123 P.2d 947, 60 Cal. 
App. 2d 684—Amendt v. Pacific 
Elec. Ry. Co., 116 P.2d 688, 46 
Cal.App.2d 248—Martin v. Tully, 
112 P.2d 282, 44 CaLApp.2d 226 

—March! v. Vlrone, 108 P.2d 469, 
42 Cal App. 2d 124—^In re Cushing's 
Estate, 86 P.2d 376, 30 Cal.App.2d 
840—United Air Services v. Samp¬ 
son, 86 P.2d •366, 80 Cal.App.2d 136 
—Foy V. Carlton, 86 P.2d 220, 29 
Cal.App.2d 676—^Flores v. Lios An¬ 
geles Ry. Corp., 69 P.2d 856, 16 Cal. 
App.2d 576—Dunlap v. Pacific Elec. 
Ry. Co., 66 P.2d 894, 12 Cal.App. 
2d 478—Russell v. Smith, 65 P.2d 
552, 12 Cal.App.2d 899—Skoglund 
v. Moore Dry-Dock Co., 58 P.2d 
1001. 11 Cal.App.2d 287—Kerhy v. 
Elk Grove Union High School Dlst., 


36 P.2d 481, 1 Cal.App.2d 246— 
Forsman v. Colton, 28 P.2d 429, 
136 Cal.App. 97. 

Colo.—Gossard v. Watson, 221 P.2d 
353, 122 Colo. 271. 

N.T.—^Laughlin v. New Tork Power 
& Light Corp., 23 N.T.S.2d 292, 
affirmed 27 N.Y.S.2d 87, 261 App. 
Dlv. 1107, affirmed 39 N.B.2d 296, 
287 N.T. 681. 

Wash.—Hardung v. Green, 244 P.2d 
1163, 40 Wash.2d 695. 

68. Or.—Carlson v. Steiner, 220 P. 
2d 100, 189 Or. 266. 

69. Cal.—HuaJde Ranch Co. v. Bee¬ 
be, 40 P.2d 646, 3 Cal.App.2d 692. 

70. Cal.—HuaJde Ranch Co. v. Bee¬ 
be, supra. 

71. Minn.—Slocum v. Minneapolis 
Millers Assoc., 28 N.W. 862, 88 
Minn. 483. 

64 C. J. p 414 note 84. 

72. N.H.—Olena v. Standard Oil Co., 
135 A 27, 82 N.H 408. 

73. Cal.—Souza v. Underwriters' 
Fire Patrol of San Francisco, 2 P. 
2d 200, 115 Cal.App. 13. 

74. N.T.—Powers v. Benedict, 88 N. 
T. 606. 

78. Mont.—^McIntyre v. Northern 
Pac. Ry. Co., 180 P. 971, 66 Mont. 
43. 

64 C. J. p 408 note 18. 

ZTo evldaoce 

Insufficient evidence is equivalent 
to no evidence, and authorizes dis¬ 
missal of complaint.—Soma v. Han- 
drulis, 299 N.T.S. 860, 262 App.Div. 
382, reversed on other grounds 14 
N.E.2d 46, 277 N.T. 223, reargument 
denied 15 N.B.2d 71, 278 N.T. 481. 
76. CaJ.—Meadows v. Emett & 
Chandler, 198 P.2d 786, 86 CaJ.App. 
2d 1. 

Qa.—Lewis v. Bowen, 68 S.E.2d 900, 
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208 Ga. 671—^Taylor v. Gates, 69 
S.E.2d 865, 206 Ga. 880—Ward v. 
Ward, 169 S.B. 120, 176 Ga. 849— 
McCurry v. Moffett. 67 S.B.2d 461, 
80 GkuApp. 761—^Francis v. New¬ 
ton, 43 S.E.2d 282, 75 Ga.App. 341 
—Stenger v. Mitchell, 28 S.E.2d 
885, 70 Ga.App. 568—Scottish Un¬ 
ion & National Ins. Co. v. Peoples 
Credit Clothing Co., 12 S.B.2d 474, 
64 Ga.App. 147—Crisler v. Bank 
of Canton, 199 S.E. 252, 58 GaApp. 
485—Jones v. American Mut. Lia- 
bUity Ins. Co., 172 S.E. 600, 48 Ga. 
App. 361. 

Neb.—Schroeder v. Bartlett, 262 N. 

W. 447, 129 Neb. 646. 

N.J.—^Triggiani v. Olive Oil Soap 
Co., 62 A2d 158, 1 N.J.Super. 66 
—Eresse v. Metropolitan Life Ins. 
Co., 168 A 634, 111 N.J.Law 474. 
Utah.—Wlnegar v. Slim Olson, Inc., 
252 P.2d 205. 

Va.—Vaughn v. Huff, 41 S.E.2d 482, 
186 Va. 144. 

64 C.J. p 408 note 14. 

77. Colo.—^Elliott V. Parr, 66 P.2d 
819, 100 Colo. 204. 

Ga..—Jackson v. Thompson, 48 S.E. 

2d 903, 77 Ga.App. 367. 

Idaho.—Simmons v. Cunningham, 89 
P. 1109, 4 Idaho 426. 

Minn.—Willard v. Max A. Kohen, 
Inc., 279 N.W. 653, 202 Minn. 626. 
N.J.—CallaJian v. National Lead Co., 
Titanium Division, 72 A2d 187, 4 
N.J. 160. 

N.T.—Oollelli V. Turner, 138 N.T.S. 
900, 164 App.Div. 218, affirmed 109 
N.B. 83, 216 N.T. 675—Manacher 
V. Central Coal Co., 63 N.T.S.2d 
463. 

Pa-—^Eozup V. West Penn Rys. Co., 
Com.Pl., 13 Fay.L.J. 130. 
Fresumptioa 

Where plaintiff's case rests on pre¬ 
sumption, and presumption is rebut- 
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support the issue,-7* or where there is a mere 
scintilla of evidence.^® Also, a nonsuit will be 
granted where only plaintiff introduces proof and 
it is deemed incompetent to maintain the action 
where it appears on plaintiiFs own evidence that 
he is not entitled to recover where plaintiffs 
right to recover is disproved by the establishment 
of the existence of other undisputed defensive facts, 
which show that he is not entitled to a verdict 
where on the whole evidence in the case, the jury 


must necessarily return a verdict for defendant ;83 
or where the evidence is such that there can be 
but one reasonable conclusion as to the verdict.^^ 

It has otherwise been stated that a dismissal or 
nonsuit is proper where the evidence for plaintiff 
does not authorize a recovery where, admitting 
all the facts proved and all the reasonable deductions 
therefrom, plaintiff should not recover where 
the evidence will not support a verdict^^ or judg- 
ment^* in favor of plaintiff; where the evidence will 


ted by plaintlfTs own evidence. It 
disappears and a nonsuit will be 
firranted.—Dugan v, McGara*s, Inc., 
25 A.2d 718, 344 Pa. 460—Bender v. 
Welsh, 25 A.2d 182, 344 Pa. 392— 
Conley v. Mervis, 188 A. 360, 324 
Pa. 677, 108 A.I 1 .R. 160—Seman v. 
Schwartz, Pa.Com.Pl., 4 Sch.Reg. 394, 
51 York Leg.Rec. 148. 

78- <3a.—^Tison v. Yawn, 16 Ga. 491, 

60 Am.D. 708—^Kea v. New, 26 S.B. 
2d 310, 69 Ga.App. 660. 

La. —Skelly v. Williams, App., 164 
So. 750. 

S.C.—Johnson v. Metropolitan Life 
Ins. Co., 34 S.E.2d 767, 206 S.C. 
415. 

79. N. J.—Cafaro v. Cafaro, 191 A. 

472, 118 N.J.Law 123 . 

N.O.—^Hedgecock v. Jefferson Stand¬ 
ard Life Ins. Co., 194 S.B. 86, 212 
N.C. 688. 

'80. Me-—^Perley ▼. Little, 3 Me. 97. 

SL Cal.—Crebs v. Uplifters Country 
Home. 23 P.2d 807, 133 Cal.App. 
88 . 

Ga.—Williams v. Smith, 80 S.E.2d 
289, 210 Ga. 326—Lewis v. Bowen, 
68 S.B.2d 900, 208 Ga. 071—Taylor 
T. Gates, 59 S.B.2d 366, 206 Ga. 
880—Gilley v. Glens Fails Ins. Co., 
68 S.B.2d 218, 81 Ga.App. 71-^ack- 
son V. Thompson, 48 S.B.2d 903, 77 
Ga.App. 367—McClain v. Jadcson, 
36 S.B.2d 130, 73 Ga.App. 309— 
Robertson v. OeutoU Furniture Co., 
189 &B. 273, 54 Ga.App. 841. 

N.C.—Godwin v. Atlantic Coast Line 
R. Co., 17 S.R2d 137, 220 N.C. 
281. 

•64 C.J. p 408 note 18. 

Affirmative defense 

(1) When plaintiff offers evidence 
sufficient to constitute a prima fax^e 
case in an action in which defendant 
has set up an affirmative defense, end 
•evidence of plaintiff establishes truth 
•of affirmative defense as matter of 
law, judgment of nonsuit may be en¬ 
tered.—Jarman v. Oflutt, 80 S.E.2d 
248, 239 N.C. 468—^Thomas-Yelverton 
Co. V. State Capital Life Ins. Co., 
77 S.E.2d 692, 238 N.C. 278—Mac- 
•Clure V. Accident & Casualty Ins. 
Co. of Winterthur, Switzerland, 49 
S.F.2d 742, 229 N.C. 806—Hedgecock 
V. Jefferson Standard Life Ins. Co., 
194 S.B. 86, 212 N.a 638. 


I (2) Where existence of facts con¬ 
stituting an affirmative defense are 
admitted by plaintiff, or are estab¬ 
lished by uncontradicted testimony 
in plaintiff’s case with such conclu- 
slveness as to exclude reasonable 
possibility of an inference otherwise, 
a nonsuit is proper.—^Elhrllch v. U. S. 
Fidelity & Guaranty Co., 61 A.2d 794, 
356 Pa. 417. 

(8) However, a Judgment of non¬ 
suit cannot be sustained on evi¬ 
dence tending to support an affirma¬ 
tive defense unless plaintiff^s own 
evidence establishes such defense as 
a matter of law.—Smith v. Duke 
University, 14 S.B.2d 648, 219 N.C. 
628. 

82. N.J.—Timmons v. Wigboldus, 61 
A.2d 269, 137 N.J.Law 733. 

64 C. J. p 409 note 19. 

83. Cal.—^Thompson v. Atchison, T. 
& S. F. Ry. Co., 217 P.2d 46, 96 
Cal.App.2d 974. 

Ga.—Howard v. Atlantic Coast Line 

R. Co., 66 S.H.2d 87, 84 Ga.App. 
307. 

Mo.—Nance v. Atchison, T. & S. F. 
Ry. Co., 232 S.W.2d 647, 360 Mo. 
980. 

Pa.—Patton v. Vucinlc, 167 A. 460, 
109 Pa.Super. 530. 

64 aj. p 409 note 20. 

84. U.S.—Brady v. Southern Ry. 
Co., N.C., 64 S.Ct. 232, 820 U.S. 
476, 88 L.EcL 239. 

85. Cal.—^Meadows v. Emett & 
Chandler, 193 P.2d 785, 86 Cal.App. 
2d 1. 

Ky.—Jewel Tea Co. v. Walker’s 
Adm’r, 161 S.W.2d 66, 290 Ky. 828. 
64 C. J. p 409 note 22. 

86. Ga.—Keebler v. Willard, 72 S.B. 
2d 805, 86 Ga.App. 884—McCurry 
V. Moffett, 57 S.E.2d 451, 80 Ga. 
App. 761—^E'rands v. Newton, 43 

S. E.2d 282, 76 Ga.App. 341—Gten- 
ger V. 'Mitchell, 28 &E.2d 885, 70 
Ga.App. 663—Scottish Union & Na^ 
tlonal Ins. Co. v. Peoples Credit 
Clothing Co., 12 S.B.2d 474, 64 
GaApp. 147—CMsIer v. Bank of 
Canton, 199 S.B. 262, 58 Ga.App. 
485. 

64 C.J. p 409 note 21. 

87. U.S.—Kelly v. Duke Power Co., 
C.C.A.N.C., 97 P.2d 629-nJones. v. 1 

576 


Travelers* Protective Ass’n of 
America, C.C.A.N.C., 70 •F.2d 74. 
Cal.—^Reynolds v. Fllomeo, 236 P.2d 
801, 38 Cal.2d 6—Raber v. Tumin, 
226 P.2d 574, 36 Cal.2d 654—Blum- 
berg V. M. & T., Inc., 209 P.2d 1, 34 
Cal. 2d 226—^Trembley v. Capital 
Co., 201 P.2d 398, 89 Cal.App.2d 
606—Imperial-Y u m a Production 

Credit Ass’n v. Shields, 198 P.2d 
951, 88 Cal.App.2d 328—Jensen v. 
Leonard, 186 P.2d 206, 82 Cal.App. 
2d 340—Carey v. City of Oakland, 
112 P.2d 714, 44 Cal.App.2d 603— 
Pacific Nat. Co. v. Southwest Fi¬ 
nance Co. of California, 40 P.2d 862, 
4 Cal.App.2d 326—Salomons v. 
Lumsden, 213 P.2d 132, 96 Cal.App. 
2d Supp. 924. 

Idaho.—•Nissula v. Southern Idaho 
Timber Protective Ass’n, 245 P.2d 
400, 73 Idaho 87. 

Me.—^Bragdon v. Chase, 99 A.2d 308 
—Williams V. Bisson, 46 A.2d 708, 
142 Me. 83. 

Mont—^Burnett v. Northern Pac. Ry. 

Co., 124 P.2d 807, 118 Mont 263. 
Neb.—McLeod v. Andrew Murphy A 
Son, 61 N.W.2d 620, 165 Neb. 818— 
Hammer v. Hammer’s Estate, 51 N. 
W.2d 609, 165 Neb. 303—Kline v. 
Metcalfe Const Co., 27 N.W.2d 
383, 148 Neb. 357-<:ampbell v. C 
& C Motor Co., 21 N.W.2d 427, 146 
Neb. 721—Bauer v. Wood, 12 N.W. 
2d 118, 144 Neb. 14—Adamek v. 
Tilford, 249 N.W. 300, 126 Neb. 139 
—Campbell v. Columbia Casualty 
Co., 248 N.W. 690, 126 Neb. 1. 

Wis.—Viereg v. Southwestern Wis¬ 
consin Gas Co., 248 N.W. 775, 212 
Wis. 394. 

64 C.J. p 409 note 23. 

Xhferenoes based on mere conjec¬ 
ture or probabilities cannot support 
a verdict and when nothing more 
is presented by a plaintiff, a nonsuit 
is in order.—Glcizier v« Tetrault 90 
A.2d 809, 148 Me. 127. 

88. Cal. —^In re Fraser’s Estate, 170 
P.2d 704, 76 Cal.App.2d 99—Zito v. 
Weitz, 144 P.2d 409, 62 Cal.App.2d 
161—^Salomons v. Lumsden, 213 P. 
2d 132, 95 Cal.App.2d Supp. 924. 
La.—^McCEnnis v. Brown* App., 37 So. 
2d 386. 

N.Ji—Moran v. Camden Trust Co., 26 
.A,2d 877, 128 N.J.Law 335. 
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not sustain a finding for the plaintiff where there 
is no evidence to support a finding which is es¬ 
sential to the plaintiff’s right to recoverwhere 
the party having the burden of affirmatively prov¬ 
ing an issue fails to introduce any substantial evi¬ 
dence in support of that issue or where plaintiff 
has conclusively failed to sustain the burden cast on 

him by the issue.^2 

A motion for nonsuit will also be granted where 
the evidence fails to support the material allegations 
of the complaint;®^ where there is no evidence on 
some material point necessary to be proved to sus¬ 
tain the complaint where there is no evidence in 
support of plaintiff’s case®5 or defendant’s cross 
bill;®® where there is not sufiSdent proof to sup¬ 
port complainant’s allegations or where, under 
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no view of the evidence, is plaintifFs petition sus¬ 
tained.®® It has likewise been held that a nonsuit 
is properly granted where the evidence for plain¬ 
tiff does not prove the case as laid,®® but not for 
failure to prove an inamaterial matter not alleged 
in the petition where the facts testified to are so 
clearly without that logical relation to the facts in 
issue, legally essential to any probative force, as 
in point of law to constitute no substantial evi¬ 
dence of the fact in issue;® where, admitting the 
truth of the evidence submitted by the plaintiff and 
every favorable inference that may be drawn from 
it, the issues must nevertheless be found against 
plaintiff by force of some legal prindple, the deter¬ 
mination of which is within the province of the 
court and not of the jury;® and where neither com¬ 


as. Cal.—^Daulton v. Williams, 183 
P.2d 825, 81 Cal.App.2d 70. 

64 C.J. p 409 note 24. 

90. Me.—^Veano v. Crafts, 82 A. 293, 
109 Me. 40. 

HI.—Kennedy v. City of dilcago, 202 
ni.App. 813. 

91. Cal.—^In re Black’s Estate, 248 
P. 1016, 199 Cal. 267. 

Conn.—-Kiruck v. Connecticut Co., 80 
A. 162, 84 Conn. 401. 

92. Cal.—Blair v. Security Trust & 
Savlnsrs Bank of San Biego, 116 
P.2d 646, 46 Cal.App.2d 666. 

64 C.J. p 409 note 27. 

Fxeponderanoe 

Where plaintiff, on the whole case, 
failed to sustain any of his conten¬ 
tions by a fair preponderance of the 
evidence, defendant’s motion to dis¬ 
miss the complaint at the close of 
the whole case was granted.—^L. 
Michel Plumbing & Heating Corp. v. 
(American) Lumberman’s Mut. Cas. 
Co. of Illinois, 44 N.Y.S.2d 627, 202 
Misc. <642. 

93. Mont.—Jackson v. Thelexi, 29 P. 
2d 646, 96 Mont. 177. 

Philippine.—^Manila v. Bel Rosario, 6 
Philippine 227. 

S.C.—Collins V. Pilgrim Health & 
Life Ins. Co., 21 S.m2d 676, 201 
S C. 166. 

64 C.J. p 409 note 28. 

94. Cal.—In re Horton’s Estate, 17 
P.2d 184, 128 Cal.App. 249. 

Ga.—^Bright v. Cudahy Packing Co., 
15 S.E.2d 880, 192 Ga. 684. 

Ill.—Thieme v. Harris, 92 N.H.2d 
220, 340 I11.APP. 419. 

La.—Schexnaildre v. Bledsoe, App., 
194 So. 46—^Brook-Mays St Co. v. 
Alfred, 140 So; 166, 19 La.App. 
649. 

K.J.—Callahan v. National Lead Co., 
Titanium Division, 72 A.2d 187, 4 
N.J. 160. 

N.T.—Dzulvelis v. Mays Pur & Rea¬ 
dy to Wear, 18 N.T.S.2d 106. 

88 C.J.S.—37 


Pa.—^Long V. Myers* Estate, Com.Pl., 
22 West.Co. 82. 

64 C. J. p 409 note 29. 

95. Idaho.—Nissula v. Southern Ida¬ 
ho Timber Protective Ass’n, 246 P. 
2d 400, 73 Idaho 37. 

La.—State ex rel. Porterie v. Gulf, 
Mobile & Northern R. Co., 184 
So. 711, 191 La. 163. 

Mont.—^Miller Ins. Agency v. Home 
Fire & Marine Ins. Co. of Cali¬ 
fornia, 61 P.2d 628, 100 Mont. 661. 
N.C.—Hedgecock v. Jefferson Stand¬ 
ard Life Ins. Co., 194 S.E. 86, 212 
N.C. 638. 

R.I.—Schiano v. McCarthy Freight 
System, 63 A.2d 627, 72 R.I. 465. 
64 C.J. p 409 note 80. 

No substantua evidenoa 
CUal.—Kerr v. Bullock’s, Inc., 170 P. 
2d 966, 75 Cal.App.2d 277—People 
V. One 1940 Buick Sedan, Engine 
No. 63795291, 162 P.2d 818, 71 Cal. 
App. 2d 160. 

Utah.—Floor v. MitcheU, 41 P.2d 281, 
86 Utah 208. 

90. Md.—^Boehm v. Boehm, 34 A.2d 
447, 182 Md. 264. 

97. Ga.—Williams v. Smith, 80 S.B. 
2d 289, 210 Ga. 826. 

Pa.—Dobb V. Stetzler, Com.Pl., 43 
Berks Co. 277, reversed on other 
grounds 87 A.2d 308, 369 Pa. 654. 

64 C.J. p 409 note 81. 

Allegations denied 
WThere essential allegations of a 
bill are denied, and no proof given to 
support such allegations, bill may be 
properly dismissed.—Rl<^ v. Hunter, 
3 So.2d 393, 147 Fla. 724. 

98. Ga.—Lockett Sc Williams v. 
Gress Mfg. Co^ 70 S.E. 266, 8 Ga. 
App. 772. 

64 CJ*. p 409 note 82. 

99. Cal.—Von Goerlitz v. Turner, 
160 P.2d 278, 66 Cal.App.2d 426. 

Ga»—Conner v. Bowdoln, 68 G.E.2d 
•619, 86 GkL.App. 231—^McDermid v. 
H. & V. Builders, 62 S.E.2d 523, 78 
Ga.App. 760—Advanced Refriger- 
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ation V. United Motors Service, 31 
S.E.2d 606, 71 Ga.App. 676—Kin- 
nard v. McBlroy, 179 S.B. 907, 61 
Ga.App. 249. 

MonL-^ackson v. Thelen, 29 P.2d 
646, 96 Mont. 177. 

N.J.—Hirsch v. Ollendorf, 189 A. 

82, 117 N.J.Law 404. 

N.C.—Carson v. Doggett, 68 S.E.2d 
609, 231 N.C. 629—Whichard v. 
Lipe, 19 S.E.2d 14, 221 N.C. 63, 
139 A.L.R. 1147. 

Pa, —Gibson v. Stainless Steel Sales 
Corp., 70 A.2d 861, 166 Pa.Super. 
300—Sipior V. U. S. Glass Co., 200 
A. 938, 133 Pa.Super. 208. 

64 C.J. p 410 note 33, 
aflhtexlal variaaoe 

(1) Defendant may take advantage 
of material variance between alle¬ 
gation of complaint and plaintiff’s 
proof by motion for Judgment cus of 
nonsuit.—Suggs v. Braxton, 40 S.B. 
2d 470, 227 N.a 6(V—Whichard v. 
Lipe, 19 S.E.2d 14, 221 N.C. 68, 139 
A.LJEt. 1147. 

(2) A fatal variance between alle¬ 
gation and proof suggests a non¬ 
suit, since it amounts to a total fail¬ 
ure of proof on declaration of cause 
alleged.—Sycamore Mills v. Hervey 
Veneer Co., 44 S.B.2d 531, 228 N.C. 
116. 

Matter not allied 

Evidence of material matter not 
alleged will not be received or avail 
against motion to nonsuit.—^Martin 
Flying Service v. Martin, 62 S.B. 2d 
628, 238 N.C. 17. ^ 

1. Ga.—Battle v. F. S. Royster 
Guano Co., 118 S.E. 343, 166 Ga. 
322. 

64 C. J. p 410 note 34. 

2 . Conn.—Young v. Town of West 
Hartford, 161 A. 623, 115 Conn. 
384. 

64 C.J. p 410 note 36. 

3. Conn.—^Fields v. S^elds, 105 A. 
847, 93 Conn. 96—Cook v. Morris, 
88 A. 994, 66 Conn. 208. 
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plaint nor evidence disclose suflScient facts to entitle 
plaintiff to any relief.** 

If there are no disputed facts to go to the jury 
the trial may decide a decisive issue as a matter of 
law by granting a nonsuit,^ although in some ju¬ 
risdictions a nonsuit is not granted merely because 
the court would not allow a verdict for plaintiff to 
stand.® It has been stated by other courts that a 
nonsuit may be granted where it would be the duty 
of the court to set aside a verdict for plaintiff as 
against the evidence whether the motion be made 
at the close of plaintiffs evidence or at the close 
of all the evidence.*^ However, it is not enough to 
justify a nonsuit that the court might, in the exer¬ 
cise of its discretion, grant a new trial;® it is only 
when there is no evidence in law to sustain a verdict 
that the court is called on to nonsuit,® or, to stat€ 
it otherwise, a nonsuit is granted when, and only 
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when, plaintiff is not entitled to recover in any 
aspect of the case.^® 

The circumstances under which a nonsuit should 
he refused have been variously grouped as follows: 
When the essential elements of plaintiffs cause of 
action are admitted by defendant,!^ as in his plead¬ 
ing;^® where there is evidence tending to prove all 
the allegations of the complaint put in issue by the 
answer where plaintiff makes out a prima fade 
case,i^ unless a verdict for plaintiff would be 
against the dear weight and effect of the defensive 
evidence whatever may be its character or where 
plaintiffs evidence is suflSdent to put defendants 
on their defense.^® A nonsuit will also be refused 
where the evidence adduced substantiates plaintiffs 
case, as made by his pleadings where the evi¬ 
dence is suflEcient to have the case submitted to the 
jury;^® where the evidence raises a question of 


4. MinxL—Cary & Oow t. F. £. Sat- 
terlee & Co., 208 KW. 408, 166 
Minn. 507. 

5. Wash-—Olson v. Veness, 178 P. 
822, 105 Wash. 599. 

6. Ga.—Peek V- Irwin, 139 S.B. 27, 
164 Ga 450. 

7. CaJ.—Meadows v. Bmett & 

Chandler, 193 P.2d 785, 86 Cal. 
App.2d 1—Cobb V. Ijawrence, 129 
P.2d 462, 54 Oal.ADp.2d 680—Slmp- 
Bon V. Steinhoff, 21 P.2d 960, 131 
Cal.App. 650—Salomons v. Lums- 
den, 213 P.2d 132, 95 CalApp.2d 
Supp. 924. 

Mont.—^Miller tos. Agency v. Home 
iETre & Marine Ins. Co. of Call- 
fomia, 51 P.2d 628, 100 Mont. 551. 
64 C. J. p 410 note 40. 

SstahlisbmeiLt of defensa 

Court may grant motion for non¬ 
suit when evidence on plaintilTs di¬ 
rect or cross-examination so con¬ 
clusively establishes defense that 
court might properly grant new trial 
after verdict for plaintiff.—INTulsen 
V. Nulsen, 89 P.2d 509, 3 Cal.App.2d 
407 —Crebs v. Uplifters Country 
Home, 23 P.2d 807, 133 CaLApp. 88. 

8. Ga.—McCurry v. Moffett, 57 S.B. 
2d 451, 80 GaApp. 761. 

64 C.J. p 410 note 41. 

9. Wash.—Williams v. Hofer, 191 P. 
2d 306, 30 Wash-Sd 253. 

64 C. J. p 411 note 42. 

10. N.C.—^Moore v. Lafayette Ufe 
Ins. Co., 137 S.B. 680, 198 N.C. 
538—Rush V. McPherson, 97 S.B. 
618, 176 N.C. 662. 

11. N.J.—Shields v. Yellow Cab. 174 
A. 667, 118 N.J.Law 479. 

12. N.Y.—^Irving Trust Co. v. Blsen- 
berg, 263 N.T.S. 690, 238 App.Dlv. 
149. 

Or.—dicing V. Amalgamated Mining 
Corporation, 30 P.2d 6, 146 Or. 876. 
64 C.jr. p 411 note 46. 


13. Ga.—Clark v. Bandy, 27 S.B.2d 
17, 196 Ga. 546. 

S.C.—^Walterboro, etc., R. Co. v. 
Hampton R., etc., Co., 42 S.B. 191, 
64 S.C. 883. 

14. Cal.—Wulfjen v. Dolton, 161 P. 
2d 840, 24 Cal.2d 878—^Everts v. 
Sunset Farms, 72 P.2d 543, 9 Cal. 
2d 691—Oldham v. Atchison, T. & 
S. F. By. Co., 192 P.2d 616, 86 Cal. 
App.2d 214—Martin v. Tully, 112 P. 
2d 282, 44 OaiA.pp.2d 226—^Brewer 
V. Southern Pac. Co., 84 P.2d 230, 29 
CalApp.2d 251. 

Conn.-^Bagglsh v. Offengand, 116 A 
614, 97 Conn. 312. 

Ga—^Davis v. Brown & Sons Lum¬ 
ber Co., 32 S.B.2d 253, 198 Ga 486 
—^Reese v. Bice, 74 S.B.2d 476, 87 
GaApp. 519—Heebler v. Willard, 
72 S.B.2d 806, 86 GaApp. 884— 
Bllison V. Bvans, 69 S.B.2d 94, 85 
GaApp. 292—^Brown v. Atlantic 
Coast Line R. Co., 52 S.B.2d 660, 79 
CkuApp. 56—Chalker v. Beasley, 34 
S.B.2d 658, 72 GaApp. 652—Scot¬ 
tish Union & National Ins. Co. v. 
Peoples Credit Clothing Co., 12 S.B. 
2d 474, 64 GaApp. 147. 

Idaho.—^Burt v. Blackfoot Motor Sup¬ 
ply Co., 186 P.2d 498, 67 Idaho 548 
—^Bolse Motor Car Co. v. Bt. Paul 
Mercury Indem. Co., 112 P.2d 1011, 
62 Idaho 438—Allen v. Laudahn, 
81 P.2d 734, 59 Idaho 207. 

N.J.—Standard Baking Co. v. BCi- 
Grade Coal & Fuel Co., 179 A 308, 
116 N.J.Law 266. 

N.Y.—^James F. Walsh Paper Corp. v. 
Crystalcote, Inc., 34 N.Y.S.2d 645, 
264 App.Div. 752, affirmed 47 N.B.2d 
60, 289 N.Y. 798—Diamond v. Dia¬ 
mond, 20 N.Y.S.2d 524, 269 App.Dlv. 
690—In re Mulderig, 91 N.Y.S.2d 
896, 196 Misc. 627—Canter v. Aran- 
ow, 60 N.Y.S.2d 397, 181 Misc. 947, 
appeal denied 50 N.Y.S.2d 408, 268 
App.Div. 779, affirmed 63 N.Y.S.2d 
471, 269 App.Dlv. 668—^Thermold 
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Rubber Co. v. Baird Rubber & Trad¬ 
ing Co., 209 N.Y.S. 277, 124 Misc. 
774—Shenker v. Bilverberg, 86 N.Y. 
S.2d 198—^Universal Grain Corp. v. 
Lamport & Holt Line, 54 N.Y.S.2d 
53—Smildsin v. Smildsin, 38 N.Y.S. 
2d 955—Goldman v. Monaco, 25 N. 
Y.S.2d 35, first case—^Leonard Press 
V. Power, 188 N.Y.S. 60. 

Ohio.—Swisher v. Miami Motors, 72 
N.E.2d 682, 81 Ohio App. 97. 

Utah.—Wlnegar v. Slim Olson, Inc., 
252 P.2d 205. 

64 C.J. p 411 note 48. 

Test in passing on motion for non¬ 
suit is whether plaintiff’s evidence 
is sufficient, in point of law, to make 
out prima facie case in his favor.— 
Ace-High Dresses v. J. C. Trucking 
Co., 191 A 636, 122 Conn. 578, 112 AL. 
R. 86. 

Weak case 

Where plaintiff makes out prima 
facie case, even though it may be a 
weak one, nonsuit should be denied. 
-Ace-High Dresses v. J. C. Trucking 
Co., supra. 

15. N.Y.—Rudd v. Davis, 3 Hill 287, 
affirmed 7 Hill 529. 

16 . Colo.—Owen v. Cotten, 179 P. 
807, 66 Colo. 214. 

N.Y.—Matovich v. Weiss, 80 N.Y.S. 
2d 539. 

17. Ga.—Southern Bauxite Min., etc., 
Co. V. Fuller, 43 S.B. 64, 116 Ga. 
695. 

64 C. J. p 411 note 61. 

18. N.H.—Bvans v. Foster, 60 A2d 
130, 95 N.H 194. 

N.Y.—People ex rel. Tfansboro Real¬ 
ty Corp. V. Miller, 63 N.Y.S.2d 868, 
269 App.Dlv. 72—^Fox v. Village of 
Nassau, 44 N.Y.S.2d 906, 266 App. 
Dlv. 1058—Auerbach v. Stein, 293 
N.Y.S. 645, 162 Misc. 102. 

N.C.—^Mangum v. Rogers, 24 S.B.2d 
266, 222 N.C. 761—Smith v. DUlon 
Supply Co., 199 S.B. 392, 214 N.C. 
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fact for the jury;!^ where there is competent evi¬ 
dence to be considered by the jury which would 
sustain a recovery ;20 where the uncontradicted 
proof establishes plaintiff’s claim ;2i or where, when 
the evidence is construed most favorably to plain¬ 
tiff, a case is made out .22 

Further, it has been stated that a dismissal or 
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nonsuit is properly denied where the evidence tends 
to establish a right of action for plaintiff,^® even 
though it may be contradicted where there is 
some substantial evidence in support of plaintiff’s 
case;25 where the evidence, although not direct, 
tends to establish plaintiff’s case;26 or where the 
evidence warrants a reasonable inference in support 
of plaintiff’s case.27 So also a nonsuit should be 


406—Payne-Fairis Co. v, Kuester, 
193 S.B. 707, 212 N.C. 646. 

Pa.—^DeSandis v. Cerato, Com.Pl., 48 
Liack.Jur. 47. 

64 C.J. p 411 note 52. 

19. N.J.—Van Poznak v. Ralph G. 
Schwebemeyer & Co., 66 A.2d 871, 
136 N.XLaw 486. 

N.T.—I>enny v. Brown, Wheelock, 
Harris, Stevens, Inc., 62 N.Y.S.2d 
904, 270 App.Div. 1004—B:ianoff v. 
Niagara Permanent Savings & 
Loan Ass’n, 286 N.Y.S. 907, 247 
App.Div. 86—^Kayesh v. Bucfcstein, 
53 N.Y.S.2d 430, 184 Misc. 60— 
Birenbaum v. Droga, 80 N.Y.S.2d 
47—^Rauch v. Manasse, 75 N.Y.S.2d 
918. 

N.D.—Smith V. Maryland Casualty 
Co.. 246 N.W. 451, 63 N.D. 99. 

64 C.J. p 412 note 53. 

AS to coimterolalsis 
Where factual Issues were present¬ 
ed by evidence with respect to de¬ 
fendant's counterclaims, counter¬ 
claims should not have been dis¬ 
missed.—Wachtel v. Strome, 60 N.Y. 
S.2d 670. 

Xiogloal xeasonlng 
Judgment of nonsuit cannot he sus¬ 
tained, where fact issue may be found 
by any logical reasoning.—McMartin 
V. Fidelity & Casualty Co. of New 
York, 267 N.Y.S. 473, 239 App.Dlv. 
296, reversed on other grounds 190 
N.B. 414, 264 N.Y. 220, followed In 
Cirulnick v. Bauitahle Life Assur. 
Soc. of U. S., 273 N.Y.S. 404, 242 App. 
Div. 685, and reargument denied Mc- 
Martin v. Fidelity & Casualty Co. of 
New York, 191 N.a 619, 264 N.Y. 671. 

20. Idaho.—Quinn v. Hartford Acc. 
& Indem. Co., 232 P.2d 966, 71 Idaho 
449. 

Philippine.—Villar v. Manila, 3 Phil¬ 
ippine 68L 
64 C.J. p 412 note 54. 

Bight to some relief 
Where the evidence of plaintiffs 
when given full credit ahd effect, 
would have entitled them to some re¬ 
lief, it was error to grant a nonsuit. 
—Howard v. Greneral Petroleum 
Corp., 238 P.2d 145, 108 Cal.App.2d 25. 

21. N.J.—^Hygrade Cut Fabric Co. v. 
U. S. Stores Corporation, 144 A. 
605, 105 N.J.Law 324. 

22. Cal.—Tight V. Page, 280 P. 1024, 
100 CalAtpp. 685. 

23. Cal.—Easton v. Ash, 116 P.2d 
433, 18 Cal.2d 530. 


Ga.—Whited v. Atlanta Coca-Cola 
Bottling Co.. 76 S.a2d 408, 88 Ga. 
App. 241—Fussell v. Atlantic Coast 
Line R. Co.. 48 S.m2d 556, 77 Ga. 
App. 302. 

64 C.J. p 412 note 57. 

^ N.Y.—^Briggs v. Rowe, 1 Abb. 

Dec. 189, 4 Heyes 424. 

25. U.S.—^U. S. V. Fulkerson, C.CA.. 
Wash., 67 F.2d 288. 

Cal.—Sunset Mill. & Grain Co. v. An¬ 
derson, 249 P.2d 24, 39 Cal.2d 773 
—Gk>lceff V. Sugarman, 222 P.2d 
665, 36 Cal.2d 152—Kirk v. Los An¬ 
geles Ry. Corp., 161 P.2d 673, 26 
Cal.2d 833, 164 A.L.R. 1—In re Ar¬ 
nold’s Estate, 107 P.2d 25, 16 Cal.2d 
573—Tice v. Lemos, 246 P.2d 171, 
112 Cal.App.2d 234—Copeland v. 
Rabing, 243 P.2d 119, 110 Cal.App. 
2d 631—De La Torre v, Valenzuela, 
228 P.2d 13, 102 Cal.App.2d 586— 
In re Fraser's Estate, 170 P.2d 704, 
76 Cal.App.2d 99—People v. One 
1940 Buick Sedan, Engine No. 
63796291, 162 P.2d 318, 71 Cal.App. 
2d 160—^Mastro v. Kennedy, 134 P. 
2d 865, 57 CaJ.App.2d 499—Amendt 
V. Pacific Elec. Ry. Co., 116 P.2d 
588, 46 CaLApp.2d 248—Colpe Inv. 
Co. V. Seeley & Co., 22 P.2d 35, 132 
Cal. App. 16. 

Mont.—Wilcox V. Smith, 62 P.2a 237, 
103 Mont. 182. 

R.L—Sylvester v. D’Ambra, 54 A.2d 
418, 73 R.L 203. 

64 C.J. p 412 note 59. 

Ih order to tfiow error in the 
award of nonsuit, it must appear that 
there was some evidence touching the 
essentials of plaintiffs’ case on which 
a finding in their favor could be pred¬ 
icated.—Watkins V. Watkins, 2 S.B. 
2d 63, 187 Ga. 731. 

28. Ga.—Getzinger v. Lariscy, 49 S. 

B.2d 907, 77 Ga.App. 768. 

64 C.J. p 412 note 60. 

ClIzoiiiiLStaiLtlal eviaeiiee 

(1) On motion to nonsuit, facts in 
issue may be established by circum¬ 
stantial evidence, as well as by direct 1 
proof.—^Lincoln v. Atlantic Coast 
Line R. Co., 178 S.E. 601, 207 N.C. 
787. 

(2) It is error to grant nonsuit 
where plaintiff’s evidence, although 
circumstantial, reasonably tends to 
establish his theory of case and pre¬ 
ponderates to that theory rather than 
to any other reasonable hypothesis.— 
Callaway v. Hall, 199 S.E. 899, 58 Ga. 
App. 795. 


(3) On the other hand, where plain¬ 
tiff supported his case by circumstan¬ 
tial evidence, alone, and every cir¬ 
cumstance relied on by plaintiff to 
support his action was by Inference 
alone, and was not inconsistent with 
the direct, reasonable, and unim¬ 
peached testimony of a witness who 
testified positively and affirmatively 
that no such facts existed, the trial 
Judge properly granted a nonsuit.— 
Foster v. Jones, 12 S.B.2d 141, 64 Ga 
App. 66. 

(4) Where circumstances point just 
as much to absence of essential facts 
preventing recovery by plaintiff as to 
essential facts entitling plaintiff to a 
recovery, plaintiff must be nonsuited. 
—^Kfth Third Union Trust Co. v. 
Foss, 15 Ohio Gupp. 55. 

27. Cal.—Sanders v. MacFarlane's 
Candies, 259 P.2d 1010, 119 Cal.App. 
2d 497—Carey v. City of Oakland, 
112 P.2d 714, 44 Cal.App.2d 503. 
Ga—Whited v. Atlanta Coca-Cola 
Bottling Co., 76 S.B.2d 408, 88 Ga 
App. 241—Keebler v. WUlard, 72 S. 
E.2d 805, 86 GaApp. 884—McCurry 
V. Moffett, 57 S.E.2d 451, 80 Ga 
App. 761—Montgomery v. Southern 
Ry. Co., 61 S.B.2d 66, 78 GaApp. 
870—Fortner V. McCorkle, 50 S.E.2d 
260, 78 GaApp. 76—Getzinger v. 
Lariscy, 49 S.B.2d 907, 77 GaApp. 
768—Francis v. Newton, 43 S.B.2d 
282, 76 GaApp. 341—Yeager v. 
Weeks, 39 SE.2d 34, 74 GaApp. 84 
—James v, Newman, 35 S.B.2d 681, 
73 GaApp. 79—^Mason v. Hall, 35 
S.E.2d 478, 72 GaApp. 867—Sal¬ 
mon v. McCrary, 30 S.E.2d 444, 71 
G^App. 262->HStenger v. Mitchell, 
28 S.E.2d 885, 70 GaApp. 563— 
Manufacturers' Finance Acceptance 
Corporation v. Bradley, 177 S.B. 
272, 50 GaApp. 138—^Brown v. Sa¬ 
vannah Electric & Power Co., 167 
S.E 773, 46 GaApp. 393. 

N.J.—Muller v. Pois, 62 A2d 810, 135 
N.J.Law 694—^Loughney v. Thom" 
as, 187 A 329, 117 N.J.Law 169— 
Israel v. Travelers Ins. Co., 182 A 
840, 116 N.J.Law 154. 

N.C.— COX V. Ettnshaw, 40 S.E2d 368, 
226 N.C. 700. 

Pa—Hoffman v. Scott, Com.Pl., 3 
ChestCo. 1. 

Wis.—Dachelet v. Home Mut. Cas. 
Co., 46 N.W.2d 831, 268 Wis. 413 
—Webster v. Heyroth, 43 N.W.2d 
23, 257 Wia 238—Elder v. Sage, 42 
N.W.2d 919, 257 Wis. 214—Czernia- 
kowski V. National Ice & Coal Co., 
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refused where the evidence and the presumptions 
arising therefrom are legally sufficient to prove the 
material allegations of the complaint,even though 
there is a conflict of testimony where there is 
ample evidence to support the allegations of the 
complaint where the evidence substantially sup¬ 
ports the allegations of the complaint^i or cross 
petition ;82 where there is evidence tending to sup¬ 
port the complaint,2S even though such evidence is 


unsatisfactory and conflicting in some particulars 
where there is evidence tending to prove all the 
allegations of the complaint ;25 and where the plain¬ 
tiff proves his case as laid in the petition.26 

Other situations in which a nonsuit should be 
denied are where there is any evidence to sustain 
plaintiff's case and prove the defendant's liability,37 
although it may be slight,38 and even though it may 


«1 N,WM 16$, 262 Wls. 112— 
Obenberser v. Interstate Oil Co., 
248 N.W. 97, 211 Wls. 245. 

64 OX p 412 note 61. 

88, OsL —Buchanan v. Heath, 80 6.H. 
2d 398, 210 6a. 410. 

64 OX. p 412 note 62. 

89. S.O.—Salinas v. C. Aultman & 
Oo., 22 S.m 889, 46 S.O. 283. 

30. N.J.—O’Brien v. Bilow, 3 A.2d 
641, 121 N.J.Law 676. 

64 O. J. p 412 note 64. 

31. Mont—Stranahan v. Independ¬ 
ent Natural Gas Co., 41 P.2d 39, 98 
Mont. 697. 

Or.—Stuart v. Occidental Idfe Ins. 

Co., 68 P.2d 1037, 156 Or. 522. 

64 C. J. p 412 note 65. 

32. Ohio.—^Leeman v. Haggard, 83 
N.S12d 80, 83 Ohio App. 261. 

33. CaL—Sunset Mill. & Oraln Oo. v. 
Anderson, 249 P.2d 24, 39 Oal.2d 
77g—Drotleff v. Renshaw, 208 P,2d 
969, 84 Oal.2d 176. 

Ga.—Olark v. Bandy, 27 SJ37.2d 17, 
196 Ga. 646—Keebler v. Willard, 
72 S.B.2d 806, 86 GaJLpp. 884. 

Pa.—Stinson v. Smith, 196 A. 843, 829 
Pa. 177. 

64 OX. p 412 note 66. 
fhi b rtftnlifll evidence 
OaL—PhilUps v. McIntosh, 124 P.2d 
835, 51 OalALPP.2d 340. 

31, Pa.—Stinson v. Smith, 196 A. 
848, 329 Pa. 177. 

35. Ga.—Keebler v. Willard, 72 SJS. 
2d 806, 86 GcuApp. 884. 

64 0.x p 412 note 67. 

36 . Ga.—Voyles v. Liee, 49 SH.2d 
629, 204 Ga. 282—Gattis v. Louis¬ 
ville & N. R. Oo., 186 S.BI. 730, 182 
Qa. 686—Hlxon v. Cubine, 136 8.E. 
714, 182 Ga. 446—Fogarty v. Hart¬ 
ley, 79 S.H2d 409, 89 GaA.pp. 437 
—^Bailey v. Murray, 77 S.B.2d 108, 
88 GaApp. 491—’Ellison v. Evans, 
69 S.E.2d 94, 86 GaJApp. 292— 
Gilley V. Glens Falls Ins. Oo., 58 
S.E.2d 218, 81 aa.App. 71~nA.uld 
V. Oolonial Stores, 46 SH.2d 827, 76 
Ga.App. 329—Copeland v. MoElroy, 
176 S.E. 67, 49 Ga.App. 490. 

64 C.X p 412 note 68. 

Proof of every fact <diarged 
A nonsuit should not be granted 
where plaintiff proves every fact 
charged without, by establishing oth¬ 
er undisputed facts which show that 
he is not entitled to verdict, disprov¬ 


ing his right to recover, regardless 
of whether or not petition sets out 
cause of action and regardless of 
whether or not verdict for plaintiff 
would be allowed to stand.—^B\>garty 
V. HarUey, 79 S.E.2d 409, 89 Ga.App. 
437. 

!Eheory of coxaplalnt 
Even though complaint was con¬ 
structed on theory of fraud, where it 
was sufficient to state a cause of ac¬ 
tion on promissory notes and the 
evidence showed the giving of notes 
for borrowed money on which some 
installments were overdue, nonsuit 
should not have been granted.— 
Mathewson v. Naylor, 64 F.2d 979, 18 
CaLApp.2d 741. 

Pallnre to prove every allagatioiL 
Plaintiff is not to be nonsuited be¬ 
cause he falls to prove every allega¬ 
tion in his petition, but if he makes 
out a case that entitles him to recov¬ 
er that Is sufficient.—Sewell v. Ander¬ 
son, 80 S.E.2d 102, 197 Ga. 623. 

Aa Immaterial variance between al¬ 
legations and proof does not author¬ 
ize a nonsuit.—Conner v. Bowdoin, 68 
S.E.2d 619, 85 GaA.pp. 231. 

Where complaint not demurrable 
The rule that nonsuit will be sus¬ 
tained when allegations are support¬ 
ed by testimony if complaint is sub¬ 
ject to demurrer is inapplicable 
where complaint is not demurrable. 
—’Webber v. Farmers Chevrolet Co., 
195 S.E. 189, 186 S.C. 111. 

37. OaL—Sunset Mill. 6b Grain Oo. v. 
Anderson, 249 P.2d 24, 39 Oal.2d 773 
—Kirk V. hoa Angeles Ry. Oorp., 
161 P.2d 673, 26 Oal.2d 888, 164 
A.I 1 .R. 1—^Easton v. Ash, 116 P.2d 
433, 18 Cal.2d 530—I>e La Torre v. 
Valenzuela, 228 P.2d 18, 102 Oal. 
App.2d 586—Genger v. Albers, 202 
P.2d 569, 90 OalA,pp.2d 52—Gar- 
bedian v. Gogian Avocado Oo., 190 
P.2d 617, 84 Oal.App.2d 293—Tur¬ 
ner V. Llschner, 126 P.2d 156, 52 
OalA.pp.2d 273. 

Ga.—’Wright v. Roseman, 71 S.E.2d 
426, 209 Ga. 176—Clark v. Bandy, 
27 S.B.2d 17, 196 Ga 546—Whited 
V. Atlanta Ooca^>Oola Bottling Oo., 
76 S.E.2d 408, 88 GaApp. 241— 
Keebler v. Willard, 72 6.m2d 805, 
86 GaApp. 884—Gilley v. Glens 
FelUs Ins. Oo., 58 S.E.2d 218, 81 
GaApp. 71—^McCurry v. Moffett, 67 
S.E.2d 451, 80 GaApp. 761—Mont¬ 
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gomery v. Southern Ry. Co., 61 S. 
K2d 66, 78 GaApp. 370—Fortner v. 
McCorkla 60 S.E.2d 250, 78 GaApp. 
76—Getzinger v. Larlscy, 49 S.E. 
2d 907, 77 GaApp. 768—f^ancis v. 
Newton, 43 S.E.2d 282, 75 GaApp. 
841—Yeager v. Weeks, 39 S.E.2d 
84, 74 GaApp. 84-^ames v. New¬ 
man, 85 S.B.2d 581, 73 GaApp. 79 
—^Mason v. Hall, 35 S.B.2d 478. 72 
GaApp. 867—Salmon v. McCrary, 
30 S.E.2d 444. 71 GaApp. 262— 
Stenger v. Mitchell, 28 S.E.2d 885, 
70 GaApp. 663—^Manufacturers' Fi¬ 
nance Acceptance Corporation v. 
Bradley, 177 S.B. 272, 50 G^a.App. 
138—Starr v. Greenwood, 173 S.E. 
243, 48 GaApp. 535—^Brown v. Sa¬ 
vannah Electric & Power Oo., 167 
S.E. 773, 46 GaApp. 893. 

N.C.—Barrow v. Keel, 196 fi.B. 366, 
213 N.O. 378—Anderson v. Relds- 
vllle Amusement Oo., 195 S.E. 386, 
213 N.O. 180. 

R. I.—^Berman v. King Union Co., 94 
A2d 428—Erenkrantz v. Palmer, 
85 A2d 224, 69 R.L 476—Dufresne 
V. Theroux, 32 A2d 609, 69 R.L 
280—Walling v. Jenks, 6 A2d 640, 
62 R.I. 424—^McFarland v. Lynch, 
197 A 202, 60 R.L 125—Douglas 
V, First Nat Stores, 172 A 723, 54 
R.I. 278. 

S. C.—Rogers v. Atlantic Coast Line 
R. Co., 71 S.B.2d 686, 222 S.C. 66— 
Mullinax v. Great Atlantic & Pac. 
Tea Co., 70 S.E.2d 911, 221 S.C. 433. 

Wls.—Qesterrelch v, Olaaa 295 N.W. 

766, 237 Wls. 343. 134 AL.R. 499. 

64 0.x p 413 note 69. 

Knle not changed by statute 
The statute permitting defendant 
to move to dismiss action or for judg¬ 
ment as in case of nonsuit after 
plaintiff has Introduced his evidence 
and rested his case was not intended 
to deprive parties of the right to tri¬ 
al by jury where there is any evi¬ 
dence.—Fox V. Asheville Army Store, 
1 S.E.2d 550, 215 N.O. 187. 

88. Ga,—Whited v.. Atlanta Coca- 
Cola Bottling OO., 76 S.E.2d 408, 86 
GtoApp. 241—’Keebler v. Willard, 
72 S.E.2d 805, 86 GaApp. 884— 
Ellison V. Evans, 69 S.R2d 94, 85 
GaApp. 292—Kirby v. Atlanta Gas 
Light Co., 67 S.E.2d 413, 84 GaApp. 
786—Brown v. Atlantic Coast Line 
R. Co„ 52 S.E.2d 660, 79 GaApp. 
56. 

64 C.X p 413 note 69* 
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be contradicted,®^ if it amounts to more than a 
scintilla;^® where there is some evidence in plain¬ 
tiff's favor on the only point made by the plead¬ 
ings;^^ where plaintiff has introduced substantial 
evidence on all points raised by the motion or 
where the evidence is suflBicient to establish plain¬ 
tiffs cause of action.^® 

A motion for nonsuit should be denied where 
there is sufficient evidence to authorize a verdict or 
finding for plaintiff,or to support a verdict^® or 
judgment,4® although it may not be sufficient to re¬ 
quire a verdict or finding for plaintiff where 
^e evidence would authorize a finding for either 
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party ;^® where the evidence is reasonably sufficient 
to prove the essential facts where the court 
would not be justified in setting aside a verdict for 
plaintiff as against the evidence;®® and where the 
jury may find that defendant has a good defense 
to plaintiff's cause of action.®^ A dismissal at the 
close of defendant's case can be sustained only when 
the defense relied on is established as a matter of 
law on undisputed evidence.®® Where plaintifiPs 
evidence is sufficient to warrant submission of an 
issue to the jury, evidence coming in after plaintiff 
has rested, or even other evidence for plaintiff, in¬ 
consistent with his own testimony, does not require 
the direction of a nonsuit®® 


39. CaL—^EUrk y. Los An^reles By. 
CorpM 161 P.2d 673, .26 Oal.2d 833, 
164 A.L.R. 1. 

64 C.J. P 413 note 70. 

40. N’.O.—James v. Atlantic & Bast 
Carolina B. Co., 72 S.E.2d 682, 286 
N.C. 290—^Tippite v. Atlantic Coast 
Line B. Co., 68 <S.B.2d 285, 234 N.C. 
641—Deaton v. Deaton, 67 S.B.2d 
626, 234 N.C. 538—Carolina Coach 
Co. V. Central Motor Lines, 50 S.B. 
2d 909, 229 N.C. 650—Calhoun v. 
NantahaJa Power & Light Co., 4 S. 
B.2d 858, 216 N.C. 256. 

64 C. J. p 413 note 71. 

41. S.C.—State y. Boles, 18 S.C. 534. 

42. Cal.—tinman y. Schecher, 260 P. 
605, 86 CalA.pp. 198. 

43. CaL—^Boss y. Bay City Transit 
Co., 56 P.2d 247, 12 CalApp.2d 689. 

Gkur-Jackson y. Thom, 57 S.B.2d 234, 
80 GaApp. 673. 

N.C.—^Lincoln y. Atlantic Coast Line 
R Co., 178 SR 601, 207 N.C. 787. 
64 C.J. p 413 note 74. 

44. CaL — Sunset MllL & Grain Co. y. 
Anderson, 249 P.2d 24, 89 Cal.2d 773 
—^Milana y. Credit Discount Co., 
163 P.2d 869, 27 CaL2d 385, 165 A.L. 
R 621—^Kroupa y. Oak Park Thea¬ 
tre Co., 244 P.2d 985, 111 Cal.App.2d 
614—Swedlow Engineering Co. y. 
Flickinger, 288 P.2d 86, 105 CaL 
App.2d 226—^McClelland y. Acme 
Brewing Co., 207 P.2d 591, 92 Cal. 
App.2d 698—^Baker y. Elale, 189 P. 
2d 57, 83 Cal.App.2d 89—Salomons 
y. Lumsden, 218 P.2d 182, 95 CaL 
App.2d Supp. 924. 

Ga.—^Burton v. HArt, 55 S.B.2d 594, 
206 Ga, 87—Callaway y. Nicholas, 
83 S.B.2d 623, 72 GaApp. 284. 

Key.—Cann y. George B. WtUlams 
Land & Liyestock Co., 48 P.2d 887, 
56 Ney. 242. 

N.a—Eyans y. Fost^, 60 A2d 180, 
96 NR. 194. 

NJ.—Weinstein v. Weinstein, 76 A2d 
682, 10 N.JjSuper. 68—BusseU y. 
Bast Coast Shipyards, 74 A2d 885, 
9 N.J.Super. 1—Schumann y. Horn 
& Hardart Baking Co., 78 A2d 614, 
8 NJ.Super. 168—^Hughes y. Public 


Serylce Coordinated Transport, 68 
A2d 861, 5 N.J.Super. 16—Crop- 
anese v. Ontell, 64 A2d 894, 2 N.J. 
Super. 120—Cinaue v. Crown Oil 
Corp., 48 A2d 777, 136 N.J.Law 
38—Oyerman v. Trust Co. ot New 
Jersey, 18 A2d 615, 126 NJ^.Law 
86. 

Wash.—^Ziniewicz v. Department of 
Labor and Industries, 161 P.2d 815, 
28 Wash.2d 436. 

64 C.J. p 413 note 76. 

Any relief 

A nonsuit should not be awarded 
where it appears from the eyidence 
or pleadings that plaintiff is entitled 
to any relief sought in petition or 
any amount sought to be recoyered, 
no matter how small, if there is suf¬ 
ficient criteria from which the 
amount can be definitely fixed.—Har- 
ris y. Underwood, 66 G.E.2d 287, 206 
Ga. 248. 

Ctoafllotv 

If plaintiff presented such sub¬ 
stantial eyidence as will support a 
yerdict in his fayor, notwithstand¬ 
ing conflicts therewith, nonsuit must 
be denied.—Mitchell Camera Corp. y. 
Fox Film Corp., 64 P.2d 946, 8 CaL2d 
192—Amendt y. Pacific Elea By. Co., 
116 P.2d 688, 46 Cal.App.2d 248— 
Darling y. Dreamland Bedding & Up¬ 
holstering Co., 112 P.2d 888, 44 Cal. 
App.2d 253. 

46. Cal.—Stone v. Los Angeles 
County Flood Control Dish, 186 P. 
2d 896, 81 CaLApp.2d 902—Bowater 
y. Tassey, 184 P.2d 981, 81 CaLApp. 
2d 661—^]^ysen y. Porter, 62 P.2d 
682, 10 CalApp.2d 43L 
<}a.—Nash y. TruesdeL 28 SR2d 98, 
68 GaApp. 876. 

Idaho.—Beinhold v. Spencer, 26 P.2d 
796, 63 Idaho 688. 

Neb.—Gorman y. Bratka, 296 N.W. 
466, 189 Neb. 84. 

N.J.—Salsbury v. Boro Busses Corp., 
7 A2d 822. 128 N.J.Law 8, affirmed 
11 A2d 261, 124 NJ.Law 181— 
Wilkinson y. Walsh, 178 A 721, 115 
N.J.Law 243—Zochowski y. Zukow- 
ski, 176 A 364. 114 N.J.Law 487— 
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Shields v. Yellow Cab, 174 A 667, 
118 N.J.Law 479—Jackson y. Dela¬ 
ware, L. & W. R Co., 170 A 22, 

111 N.J.Law 487—Kempf y. New 
York, O. & W. By. Co., 169 A 713, 

112 N.J.Law 118—O'Neil v. Jacobus, 
169 A 703, 112 N.J.Law 145—Fine 
& Jackson Trucking Corporation y. 
Lehigh Valley R Co.. 166 A 184, 
110 N.J.Law 885—^Titone v. Econo¬ 
my Bootery, 184 A 809, 14 N.J. 
Misa 349. 

N.C.—Bamsey v. Federal Life Ins. 

Co., 179 S.B. 5, 208 N.C 819. 

64 C.J. p 414 note 76. 

Nominal damages 
In action by tenant for wrongful 
dispossession, landlords’ motion to 
dismiss, made at close of tenant’s 
case in chief, was properly denied, 
where eyidence at that stage of pro¬ 
ceedings entitled plaintiff in any 
eyent to judgment for nominal dam¬ 
ages.—Lambert y. Sine, Utah, 256 
[P.2d 241. 

43. CaL—Sunset MUL & Grain Co. y. 
Anderson, 249 P.2d 24, 39 Cal.2d 778 
—Hughes V. Oreb, 228 P.2d 560, 86 
CaL2d 854—Golceff y. Sugarman, 
222 P.2d 66^ 86 Cal.2d 162. 

4V. Ga.—Hazris y. Underwood, 66 S. 
E.2d 332, 208 Ga. 247—Burton v. 
Hart, 55 SR2d 594, 206 Ga. 87— 
Callaway y. Nicholas, 33 S.E.2d 623, 
72 GaApp. 284. 

64 C.J. p 414 note 77. 

48. Ga.—Ambrose v. Seaboard, etc., 
R Co., 41 S.E. 566, 115 Ga. 476. 

64 C.J. p 414 note 78. 

49. N.a—Smith y. Salisbury & 8. 
By. Co., 77 S.B. 966, 162 N.C. 29. 

60. N.Y.—Sillinaan v. Lewis, 49 N.Y. 
879. 

61. Minn.-Dairy Beglon Land Co. y. 
Paulson, 199 N.W. 898, 160 Minn. 
42. 

68. N.T.—De Noyelles ▼. Delaware 
Ins. Co. of Philadelphia, 138 N.Y.S. 
856, 78 Misa 649. 

63. N. J.—Van Der Byl y. Schepp, 162 
A 640, 109 N.J.Law 602. 
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b. Where Evidence Conflicting 

A motion for dismissal or nonsuit should not be 
granted where there Is a conflict in the evidence, or 
where the inferences to be drawn from the evidence are 
doubtful, or where different Inferences or conclusions 
may be drawn from the evidence. 

As a general rule, a motion for dismissal or non¬ 
suit should not be granted where there is a con¬ 
flict in the evidence,®^ notwithstanding discrepancies 
between testimony of witnesses called for plaintiff,®® 
and regardless of the preponderance of the evi¬ 
dence;®® and in order to authorize a nonsuit the 
facts must be undisputed and such that all reason¬ 


able men must come to the same conclusion from 
thenL®7 So a nonsuit is not proper where there are 
disputed questions of fact,®® as where on an issue 
of fact there is evidence which supports the con¬ 
tentions of both parties,®® or where the inferences 
to be drawn from the evidence are doubtful;®® or 
where different inferences may reasonably be drawn 
from the evidence, inferences favorable to plaintiff 
and others favorable to defendant ;®i or if different 
conclusions can be drawn from the facts or evi¬ 
dence.®® However, a mere conflict of evidence 
is not sufficient to send every case to the jury,®® 


64. Cal.—Golcefif v. Sugrarman, 222 
F.2d 665, 36 Cal.2d 152—Kirlc v. 
Lios Angeles By. Gorp., 161 P.2d 673, 
26 CaL2d 833, 164 A.L 1 .R. 1—Easton 
V. Ash, 116 P.2d 433, 18 Oal.2d 530 
—^Bfeadows v. Emett & Chandler, 
193 P.2d 785. 86 Cal.App.2d 1— 
Davis V. Pezel, 20 P.2d 982, 131 Cal. 
App. 46. 

Idaho.—^McEee v. Chase, 253 P.2d 787, 
73 Idaho 491. 

Wis.—^Dachelet v. Home Mut Cas. 
Co., 46 N.W.2d 331, 268 Wis. 413 
—Webster v. Heyroth, 43 N’.W.2d 
23, 267 Wis. 238—^Elder v. Sage, 42 
N.W.2d 919, 257 Wis. 214—Czernia- 
kowski V. National Ice & Coal Co., 
81 N.W,2d 166, 252 Wis. 112. 

64 C.J. p 414 note 91. 

Xssaes of fact 

Where issues of facts were present¬ 
ed on conflicting evidence, the grant¬ 
ing of a motion for nonsuit was im¬ 
proper unless granting of motion was 
Justified by some rule of law under 
which it became unnecessary to de¬ 
cide issues of fact—^Karallis v. 
Shenas, 107 P.2d 395, 41 Cal.App.2d 
694. 

65. Mont.—^Hardie v. Peterson, 282 
P. 494, 86 Mont 150, 156. 

64 CJ. p 415 note 92. 

56. Pa.—^Bartholomew v. Kemmer- 
er, 60 A. 908, 211 Pa. 277. 

64 CJ*. p 415 note 93. 

67- Oa.—^Burton v. Hart, 65 SJBL2d 
594, 206 Ga. 87. 

Idaho.—^Nlssula v. Southern Idaho 
Timber Protective Ass'n, 245 P.2d 
400, 73 Idaho 37. 

•Mo.—Henry v. Tinsley, 218 S.W.2d 
771, 240 MoJIlPP. 163. 

N.J.—Holly V. Meyers Hotel & Tav¬ 
ern, 83 A.2d 460, 15 N.J.Super. 381, 
reversed on other groimds 89 A.2d 
6, 9 N.J. 493. 

64 C.J. p 414 note 90. 

58. CaL—Adams v. Henning, 255 P. 

2d 456, 117 Cal.App.2d 376. 

Colo.—Lambrecht v. Archibald, 203 
P.2d 897, 119 Colo. 356. 

N.J,—^Brauer v. Flint 1 A.2d 419, 
121 N.J.Daw 50, 

N.T.—Sadowski v. Long Island R. 
Co., 55 N.E.2d 497, 292 N.T. 448— 
Bergman v. Scottish Union & Na¬ 


tional Ins. Co., 190 N.E. 409, 264 N. 

T. 205. 

N.C.—Graham v. North Carolina Bu¬ 
tane Gas Co., 58 S.E.2d 757, 231 
N.Q 680, 17 A.L.R.2d 881—Pascal 
V. Burke Transit Co., 50 S.E.2d 534, 
229 N.C 435. 

64 C.J. p 415 note 94. 

59. N.C.—Gates County v. Hill, 73 
S.E. 804, 158 N.C. 584. 

60. Pa.—Stewart v. Loughman, 80 
A.2d 716, 367 Pa. 486—Ehrlich v. 

U. S. Fidelity & Guaranty Co., 51 
A.2d 794, 356 Pa. 417. 

Wis.—^Dachelet v. Home Mut Cas. 
Co., 46 N.W.2d 331, 258 Wis. 413 
—Webster v. Heyroth, 48 N.W.2d 
28, 257 Wis. 238—Elder v. Sage, 
42 N.W,2d 919, 267 Wis. 214^ 
Czerniakowski v. National Ice & 
Coal Co., 31 N,W.2d 156, 252 Wis. 
112 . 

64 C.J. p 415 note 96. 

61. Cal.—GolcelC v. Sugarman, 222 
P.2d 666, 36 Cal.2d 152—Kirk v. 
Los Angeles Ry. Corp., 161 P.2d 
673, 26 Cal.2d 833, 164 A.L.R. 1— 
Meadows v. Emett & Chandler, 193 
P.2d 785, 86 CaLApp.2d 1—Kerr v 
Bullock’s, Inc., 170 P.2d 966, 75 
Cal,App.2d 277. 

Colo.—Lambrecht v. Archibald, 203 P. 

2d 897, 119 Colo. 856. 

Conn.—^Rappaport v. Rosen Film De¬ 
livery System, 18 A.2d 362, 127 
Conn. 524. 

Ga.—Burton v. Hart 55 S.Ew2d 594, 
206 Ga. 87. 

Idaho.—^McKee v. Chase, 258 P.2d 787, 
73 Idaho 491—Hill v. Rice, 139 P. 
2d 1010, 65 Idaho 167. 

N.Y.—Sadowski v. Long Island R. 

Co., 55 N.E.2d 497, 292 N.T. 448. 
S.C.—Graham v. North Carolina Bu¬ 
tane Gas Co., 58 S.E.2d 757, 231 N.C. 
680, 17 A.L.R. 881—Pascal v. Burke 
Transit Co., 50 S.E.2d 584, 229 N.C. 
435. 

Or.—Finn v. Spokane, P. & S. Ry. Co., 
214 P.2d 854, 189 Or. 126, opinion 
adhered to 218 P.2d 720, 189 Or. 
126. 

S.C,—Lane v. Mims, 70 S.B.2d 244, 
221 S.C. 236—^Keels v. One Ford 
Truck, S. C. License No. J-6182, 
65 S.B.2d 770, 219 S.C. 449—Marks 
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V. L M. Pearlstine & Sons, 26 S.E. 
2d 835, 203 S.C. 318—Crosby v. City 
of Chester, 14 S.E.2d 552, 197 S.C. 
66—^Morgan v. Greenville County, 
1 S.E.2d 144, 189 S.C. 368—Lusk v. 
State Highway Department 186 S. 
B. 786, 181 S.C. 101. 

64 C.J. p 415 note 97. 

Inferences from evidence as ques¬ 
tions of fact for Jury generally 
see supra § 211. 

Disputed or undisputed inferences 
Motion for nonsuit should be denied 
where different inferences may be 
drawn, reasonably, from the evidence, 
whether disputed or undisputed.— 
Hobbs V. Union Pac. R. Co., 108 P.2d 
841, 62 Idaho 58—Claris v. Oregon 
Short Line R Co., 83 P.2d 348, 54 
Idaho 568. 

Dioonsistencies in pennlssible in¬ 
ferences from the evidence present 
issues of fact which must be resolved 
by findings and a Judgment and not 
by an order of nonsuit—^Raber v. 
Tumin, 226 P.2d 574, 36 Cal.2d 654. 

62. Cal.—Golceff v. Sugarman, 222 
P.2d 665, 86 Cal.2d 152—Easton v. 
Ash, 116 P.2d 488, 18 Cal.2d 530. 

Colo.—^Robinson v. Belmont-Bucklng- 
ham Holding Co., 31 P.2d 918, 94 
Colo. 584. 

Idaho.—^Burt v. Blackfoot Motor Sup¬ 
ply Co., 186 P.2d 498, 67 Idaho 548 
—Allan V. Oregon Short Line R. 
Co., 90 P.2d 707, 60 Idaho 267— 
Bums V. Getty, 24 P.2d 31, 53 Idaho 
347. 

Mont—Westergard v. Peterson, 159 
P.2d 518, 117 Mont 550—Stranahan 
V. Independent Natural Gas Co., 41 
P.2d 89. 98 Mont 697. 

N.J.—Mellon v. Pennsylvania-Read- 
Ing Seashore Lines, 81 A.2d 747, 7 
N.J. 415—^De Ponte v. Mutual Con¬ 
tracting Co., 86 A.2d 785, 18 N.J. 
Super. 142—Gindin v. Baron, 78 
A.2d 297, 11 N.J.Super. 215—May 
V. Hrinko, 59 A.2d 823, 137 N.J. 
Law 324—Shields v. Yellow Cab, 
174 A. 567, 113 N.J.Law 479. 

Utah.—Wlnegar v. Slim Olson, Inc., 
252 P.2d 205. 

64 C.J. p 415 note 98. 

63. Cal.—^Nicholas v. Jacobson, 298 
P. 505, 113 Cal.App. 382. 
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since a mere conflict in the evidence on immaterial 
matters is not sufficient to send a case to the jury 
if the evidence taken in the light most favorable to 
plaintiff would not support a verdict for him.®^ 
Where the facts are neither contradicted nor per¬ 
missive of conflicting inferences, there is nothing 
proper for submission to the jury and the court may 

order a nonsuit.^® 

a Where Evidence Improbable or Impossible 

A nonsuit may be granted where the facts testified 
to are Impossible under the laws of nature, but not mere¬ 
ly because the evidence Is extraordinary and highly 
Improbable. 

Although a nonsuit may be granted where the 
facts testified to are impossible under the laws 
of nature,®® it may not be granted merely because 
such evidence is extraordinary and highly improb¬ 
able.®'^ The rule that a nonsuit should be directed, 
if the physical facts disprove the plaintiffs case, is 
inapplicable if there is a substantial conflict in the 
evidence tending to prove the physical facts.®® 

d. Partial Nonsuit 

(1) In general 

(2) As to one or more causes of action 

(3) As to one or more parties 

(1) In General 

A nonsuit goes to the whole of a case, and It Is error 
to sustain a nonsuit as to part of the plaintiff’s cause 
of action. 

A partial nonsuit is not permissible.®® A nonsuit 
goes to the whole of a case, and it is error to 
sustain a nonsuit as to part of plaintiffs cause of 
action,or to sustain a nonsuit for plaintiffs fail¬ 
ure to prove all the acts of wrong alleged where 
proof is made of any one which is actionable.'^i So, 


provided a cause of action of any kind is stated 
in plaintiffs petition and supported by the evi¬ 
dence,^® a nonsuit or dismissal should not be granted 
even though recovery must be limited to a portion 
only of the amount sued for in the petition"^® or to 
nominal damages.*^^ 

(2) As to One or More Causes of Action 

A motion for nonsuit as to one of two or more causes 
of action alleged may be sustained when there Is no evi¬ 
dence to sustain It, but the motion should be denied 
where addressed to the plaintiff’s right to recover any 
verdict, and the evidence sustains one or more counts, 
or causes of action, or claims for recovery. 

Where two or more causes of action are alleged, 
a motion for nonsuit as to one of them may be 
granted when there is no evidence to sustain it;'^® 
but, where two or more counts or causes of action 
or claims for recovery are alleged, a motion for 
nonsuit addressed to plaintiffs right to recover any 
verdict should be denied where there is evidence 
to send the case to the jury on one or more counts, 
or causes of action, or claims for recovery.^® Also, 
if one of several groimds of recovery argued by 
plaintiff is sufficient, a motion for nonsuit may be 
denied without considering the other grounds.^*^ 

(3) As to One or More Parties 

Where there are two or more defendants, the court 
may, under some statutes, enter a nonsuit as to defend¬ 
ants who are shown not to be liable and permit the action 
to proceed against the others, but a motion to nonsuit as 
to all of several defendants should be denied where the 
evidence warrants a recovery as to one or more of them. 

As a general rule, where there are two or more 
defendants, the court may, under the statutes in the 
various jurisdictions, enter a nonsuit as to defend¬ 
ants who are shown not to be liable and permit the 
action to proceed against the others ;7® however, a 


64. Cal—Nicholas ▼. Jacobson, su¬ 
pra. 

65. Wash.—Winsor v. Smart's Auto 
Freight Co., 171 P.2d 251, 26 Wash. 
2d 388. 

68. Conn.—Cook v. Morris, 83 A. 
994, 68 Conn. 196. 

67. Conn.—Cook v. Morris, supra. 

6a Neb.—Hief v. Roberts Dairy Co., 
296 N.W. 331, 188 Neb. 886. 

Pa.—^Freeman v. MacDonald, Com. 
PI., 31 DeLCo. 166. 

69. Ga.—White v. Boyd, 198 S.E. 81, 
68 Ga.App. 219. 

64 C.J. p 415 note 4. 

7a Ga.—Southern B. Co. v. Hardin, 
33 S.B. 436,107 Ga. 879. 

64 C. J. p 416 note 6. 

71. U.S.—Spokane International Ry. 
Co. V. U. S., C.C.A.Idaho, 72 P.2d 
440. 

64 C.J. p 416 note 6. 


72. Minn.—^Rettner v. Minnesota 
Cold-Storage Co., 93 N.W. 120, 88 
Minn. 352. 

N.T.—McClure v. New York Cent. 
Trust Co., 58 N.B. 777, 165 N.T. 
108, 53 Li.RAu 153. 

7a Cal.—^Barthelmess ▼- Cavalier, 
38 P.2d 484, 2 Cal.App.2d 477. 

64 C.J. p 416 note 8. 

74. N.J.—A. D, Dickerson, Inc., v. 
Levine, 119 A. 783, 98 N.J.Law 
313. 

64 C.J. P 416 note 9. 

75. N.C.—^Lanier v. Pullman, 105 S. 
B. 21, 180 N.C. 406. 

S.C.—Machen v. Western Union, etc., 
Co., 51 SJB3. 697, 72 S.a 256. 

7a CaL—Fox v. Hall, 128 P. 749, 
164 CaL 287. 

64 C.J. P 416 note 11. 

77. N.H.—Rockwell v. Hustis, 104 A. 
127, 79 N.H. 57. 
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7a Go.—Chambers v. Wmiams 

Bros. Lumber Co., 56 S.B.2d 244, 80 
Ga.App. 38. 

IlL—Price v. Illinois Bell Telephone 
Co.. 269 HLApp. 68L 
64 C.J. p 416 note 13. 

Bights of ooparties 

(1) The provision that, when plain¬ 
tiff joins two or more defendants and 
evidence does not Justify a recovery 
against all, court shall enter a non¬ 
suit in favor of any defendant not 
shown to be liable either Jointly, sev¬ 
erally, or separately, was intended 
to abrogate the strict common-law 
rule that, where a Joint liability of 
defendants is pleaded, plaintiff is ob¬ 
liged to recover against all or none, 
and was not Intended to deprive de¬ 
fendant of right to present testimo¬ 
ny before a codefendant may be re¬ 
lieved from liability by a nonpuit in 
his favor.—Frank v. W. S. Losier & 
Co., 64 A.2d 829, 361 Pa. 272. 
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motion to nonsuit as to all of several defendants 
should be denied where the evidence warrants a 
recovery as to one or more of themJ^ Also a non¬ 
suit should not be granted in favor of any defendant 
where a motion therefor is not made in his be- 
half,80 and, where one of two joint defendants 
makes a motion for nonsuit in his own behalf only 
and not for the other defendant, he cannot take 
advantage of the fact that there is insuflScient evi¬ 
dence as to such other defendant which entitles 
that one to a nonsuit.*^ If, however, two or more 
defendants are sued jointly, and there is a failure 
to show liability on the part of all, a nonsuit is 
proper82 and a dismissal as to the only defendant 
liable will warrant dismissal of the complaint for 
failure of proof.^S It has been held that the proper 
practice before entering a nonsuit in favor of one 
of two or more defendants is to allow the other 
defendants to present their testimony on the question 
of liability of each and all of the defendants,and 
evidence of one defendant may inculpate the other 
the same as though proved as a part of plaintiffs 

case.®5 

Plaintiffs, Where the proof fails to show a 
cause of action in favor of some of several plain¬ 


tiffs, defendant is entitled to a nonsuit as to such 
plaintiffs,86 but if the motion for nonsuit is gen¬ 
eral, so as to apply to all of the plaintiffs, it should, 
for that reason, be denied.87 

Failure of one defendant to answer. Where a 
petition sets forth a cause of action against all of 
the defendants and one fails to answer, the allega¬ 
tions against him are to be taken as true, and a 
nonsuit should not be rendered in his favor.88 

§ 246. Decision or Judgment 

a. In general 

b. Operation and effect 

a. In General 

Generally the court cannot dismiss the case before 
the plaintiff has completed the presentation of his proof, 
but if the evidence is such as to warrant it, the court 
may grant a nonsuit at the close of the plaintiff’s evi¬ 
dence, or at any time thereafter during the progress of 
the trial, or at the close of all the evidence and before 
the case has been submitted for final determination. 

As a general rule, the court caimot, either on its 
own motion^® or that of defendant,^® dismiss the 
case before plaintiff has completed the presentation 
of his proof. If the evidence is such as to warrant 
it, the court may grant a nonsuit at the close of 


(S) Where, at the concloslon of 
plflUntUTs case in an action asainst 
joint defendants, no evidence has 
been produced indlcatinsr liability on 
the part of one of the defendants, 
it la better practice not to enter a 
nonsuit in favor of such defendant, 
but to await the introduction of the 
whole testimony of all parties to the 
suit, and if at that time there is still 
no such evidence, the defendant's 
rights can be protected by granting a 
motion for binding instructions or 
by sustaining a motion for judg¬ 
ment n. o. V.— Vogel V. Pittsburgh 
By& Co^ 83 PaDlst. St Co. 410, 87 
FittabXeg.J. SSL 

Td. NJBL—Benidt v. Perkins, 104 A. 

254. 7S N.H. 11. 

84 ax p 416 note IL 
Trlma lade case 

(1) Where plaintiff established a 
prima facie case against one of sev¬ 
eral defendanta it was error to dis¬ 
miss the complaint as to such defend¬ 
ant—^Mohel V. Marconi Realty Corp.. 
24 N.T.S.2d 168. 

(2) Plaintiff, suing several defend¬ 
ants in alternative under statute need 
only prove prima facie case against 
one or other defendant at end of his 
case, and need not definitely fix lia¬ 
bility on one of them.—^Thermoid 
Rubber Co. v. Baird Rubber & Trad¬ 
ing Co., 209 N.T.S. 277, 124 Mlsc. 
774. 


Resident and nonresident parlies 
In action against resident defend¬ 
ant and nonresident defendants for 
damages sustained in automobile ac¬ 
cident. jurisdiction over nonresident 
defendants depended on case staying 
in court as against resident defend¬ 
ant. and where nonsuit against resi¬ 
dent defendant was improper, dis¬ 
missal of case against nonresident 
defendants was also improper.—Fo¬ 
garty V. Hartley. 79 S.B.2d 409, 89 Ga. 
App. 437. 

8a Cal.-—Gold water v. Oltman, 292 
P. 624, 210 Cal. 408, 71 A.L.R 87L 
8L S.a —^Rhodes v. Southern Ry. 

Co.. 137 S.E. 434. 139 S.C. 139. 

8S. Colo.—^Townsend v. Heath, 103 
P.2d 691, 106 Colo. 273. 

Ga.—Jordan v. Atlanta, B. & A. R. 
Co.. 66 S.B. 279. 7 GaJLpp. 67. 

83. N.Y.—Pearsall v. Mining & De¬ 
veloping Co. of New York, 90 N.Y.S. 
880. 

84. Pa.—Frank v. W. S. Lnsier & Co., 
64 A.2d 829, 861 Pa* 272—Smith v. 
JAt Bros., 100 A.2d 390, 174 Pa.Su- 
per. 102. 

8& Pa.—Smith v. Idt Bros., supra. 
8a N.Y,—liord V. Iiord. 11 N.Y.S. 
889, 68 Hun 68L 

87. N.Y.—Wolverton v. Rogers, 107 
N.Y.S. 888; 123 App.Div. 45—Lord 
V. Lord, 11 N.Y.a 389, 68 Hun 60L 

sa Ga.—Caudell v. Caudell, 65 S.B. 
1028, 127 Ga. 1. 
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88. N.Y.—Yates v. Stevenson, 284 N. 

Y.S. 888, 246 App.Div. 839. 

Tex.—Corw Jtizis guoted In, Garza 
V. Garza, 191 S.W.2d 767, 778. 

64 C.X. p 417 note 28. 

Witnesses not before court 
Dismissal on the merits of plain¬ 
tiff's case before the end thereof and 
before plaintiff had rested was error, 
where plaintiff had witnesses to prove 
the alleged cause of action and while 
such witnesses were not present in 
court, plaintiff repeatedly asked the 
trial court for leave to bring the wit¬ 
nesses before the court and jury the 
following morning.—^Bldds Succes¬ 
sors, Inc. V. Relsberg, 128 N.Y.S.2d 
406, 283 App.Div. 776, appeal denied 
129 N.Y.S.2d 917, 283 App.Div. 871. 

90. D.C.—Tate v. Brawner, Mun. 
App.. 68 A.2d 307. 

Tex.—Corpus Juris guoted in Garza 
V. Garza, 191 S.W.2d 767, 773. 

Wla—^U. S. Fidelity & Guaranty Co. 
V. Waukesha Lime & Stone Co., 277 
N.W. 121, 226 WIs. 502. 

64 C.X p 417 note 24. 

■rroneous redtal 

Judgment which recited that mo¬ 
tion to dismiss was granted at close 
of case when it was In fact granted 
before close of plaintiff's evidence, 
and which did not provide that dis¬ 
missal was without prejudice was re¬ 
quired to be reversed.—^Kaufman v. 
City of New Yorh, 76 N.Y.S.2d 284, 
273 App.Div. 82L 
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plaintiffs evidence and, although it is held in 
at least one jurisdiction that the court cannot order 
a nonsuit after the dose of all the testimony on 
both sides, 52 as a general rule it is proper to do 
so at any time after the dose of plaintiffs case, 
during the progress of the trial,®^ or at the close of 
all the evidence and before the case has been sub¬ 
mitted for final determination.^^ 

Ordinarily, a nonsuit may not be granted after 
the jury have returned a verdict,^® even though the 


motion was made before the case was submitted to 
the jury and dedsion thereon reserved.^^ In some 
jurisdictions, however, when defendant has moved 
for a dismissal at the close of plaintiffs case, and 
again at the dose of the entire case, it is proper for 
the court to reserve dedsion on the motion to dis¬ 
miss and dedde it after taking the verdict of the 
jury,57 at least where the parties have consented to 
such reserving of decision,58 and it has been hdd 
that the court may reserve dedsion even as against 


9X. Pa.—Klais V. Guiton, 26 A.2d 
298, 344 Pa. 600. 

64 C.J. p 417 note 26. 

92. R.I.—Cranston Print Works Co. 
V. American Telephone & Telegn^ph 
Co., 110 A. 419, 48 R.L 88. 

64 C.J. p 417 note 27. 

93. N-H.—^Manningr v. Manchester 
Mills, 49 A. 91, 70 N.H. 582. 

64 CJ. p 417 note 28. 

94. N.C.—^Bruton v. Carolina Power 
& LiSht Co., 6 S.B.2d 822, 217 N.C. 
1 . 

64 C.J. p 417 note 29. 

Matter in fieri 

The fact that trial Judge overruled 
defendant's motion to dismiss as of 
nonsuit when made at conclusion of 
all evidence did not preclude Judge 
from granting such motion during 
progress of argument, since the mat¬ 
ter was in fieri until verdict was ren¬ 
dered.—^Bruton v. Carolina Power & 
Light Co., supra. 

Better praotloe 

Pa—^Lady v. Newkirk, 22 Pa.Dlst. & 
Co. 614, 27 Berks Co. 98. 

Bailure to renew motion 
Where, at the end of plaintiffs' 
case, defendant made motion to dis¬ 
miss and renewed motion at end of 
defendant's case and decision was 
reserved without exception, and 
plaintiff in rebuttal called witness 
and asked him three questions which 
were categorically denied, and de¬ 
fendant did not thereafter renew his 
motion to dismiss, court was not di¬ 
vested of power to dismiss the com¬ 
plaint after close of the entire case 
by reason of defendant's failure to 
renew his motion.—^Donohue v. Board 
of Bducation, School Dist. No. 5, 
Towns of Mt. Pleasant, North Castle 
and Greenburgh, 7 N.Y.S.2d 692, 169 
Misc. 628. 

95. N.C.—Ward v. Cruse, 67 S.B.2d 
257, 284 N.C. 388. 

64 C.J. p 418 note 80. 

Grounds 

Action may be dismissed, after 
verdict is rendered, only for want of 
Jurisdiction or for failure of com¬ 
plaint to state a cause of action.— 
Ward V. Cruse, supra 
Change of verdict 
Where at close of plaintiffs' case 
trial j:udge refused a compulsory non¬ 


suit end although at conclusion of 
defendants' case he had power to di¬ 
rect a verdict in favor of any of the 
defendants if in his opinion there 
was a lack of sufficient proof to 
support a verdict against them he 
did not do so, trial Judge was whol¬ 
ly without authority to change ver¬ 
dict after Jury was discharged, by 
Inserting in verdict a compulsory 
nonsuit as to two of the defendants. 
—Smith V. Bhler, 76 A.2d 865, 866 
Pa. 111. 

99. N.C.-^ones v. Dixie Fire Ins. 

Co., 187 S.B. 769. 210 N.C. 659. 

64 C.J. p 418 note 31. 

97. tJ.S.—Cortes v. Baltimore In¬ 
sular Line, D.C.N.T., 6 F.Supp. 
604. 

N.T.—Church v. Staley, 119 N.T.Sw 
2d 713, 281 App.Div. 928, reargu¬ 
ment and appeal denied 122 N.T.S. 
2d 886, 281 AppJDiv. 1049—Sher¬ 
man V. Leicht, 264 N.T.S. 492, 238 
App.Div. 271—^Myers v, Daley, 260 
N.T.S. 575, 236 App.Div. 879, fol¬ 
lowed in Myers v. Daley, 260 N.T.S. 
676, 287 App.Div. 64. 

64 C.J. p 418 note 32. 

Bimitation of rule 
Kule which permits trial court to 
reserve decision on motion to dis¬ 
miss at close of evidence until after 
verdict cannot be used to deprive 
moving party of benefit of favorable 
verdict.—^Roche v. Zee, Utah, 264 
P.2d 855. 

Xn aU but voT plain oasea^ a trial 
Judge should take a verdict and re¬ 
serve decision on any motion to dis¬ 
miss a complaint.—^Bisbee Linseed 
Oorp. V. Paragon Pctint & Varnish 
Corp., C.C.A.N.T., 96 F.2d 464. 
Failure to agree 

Where defendant's motion for dis¬ 
missal at close of entire case was 
reserved by the court and cause was 
submitted to Jury, which failed to 
agree, court had power to grant non¬ 
suit, where plaintiff's evidence failed 
to show any negligence on part of 
defendant.—Wallach v. R. Gray's 
Sons, 280 N.T.S. 79, 244 App.Div. 
878. I 

Dlfrmissal on merits 

In action in which decision was 
reserved on defendant's motion tp | 
dismiss, complaint coifid be dismissed I 


on merits after general verdict for 
plaintiff, where plaintiff failed to es¬ 
tablish any cause of action.—^Kagan 
V. Avallone. 277 N.T.S. 887, 248 App. 
Dlv. 437, 

Survival of questioiL 

Where defendant at close of case 
filed motion for a dismissal of com¬ 
plaint and court reserved decision 
on motion, question of sufficiency of 
the proof of negligence survived the 
charge of the court as to negli¬ 
gence, and portions of the charge 
to which defendant did not except 
could not be considered as estab¬ 
lishing the law of the case.—Galla¬ 
gher V. Citizens Water Works of 
Town of Highlands, 104 N.T.S.2d 195, 
1278 App.Div. 792, affirmed 104 N.E. 

I 2d 368. 308 N.T. 805. 

N.T.—O'Brien v. Lehigh Valley 
j R. Co., 27 N.T.S.2d 640. 176 Mlsc. 

404. 

AoqniesoeiLoe 

Where no objection was made to 
reservation of decision on motion 
for dismissal of counterclaim, defend¬ 
ant thereby acquiesced in rea|erva;Uom 
—^Harris Structural Steel Co. y. 
Chapman, 295 N.T.S. 443, 162 Mlsa 
709. 

After vezdlot set aside 

In disposition of motion for non¬ 
suit made at close of entire case, trial 
court had authority to dismiss com¬ 
plaint after verdict for plaintiff had 
been set aside as contrary to weight 
of evidence, where reservation of de¬ 
cision on motion for nonsuit was ac¬ 
quiesced in by parties.—Hoffman v. 
New Tork Cent R. Co., 282 N.T S. 
847, 245 App.Div. 895. 

Trial not complete 

Where decision on motion for dis¬ 
missal of complaint at dose of all 
the evidence is reserved on consent 
the verdict is always tentative and 
never conclusive, and trial is not 
complete while motion remains unde¬ 
cided; so defendant's motion to va¬ 
cate judgment on general verdict for 
plaintiff and for stay of entry of 
Judgment until determination of mo¬ 
tion for dismissal of complaint could 
be granted.—O'Brien v. Lehigh Val¬ 
ley r: Co., 27 N.T.S.2d 540. 176 Misc. 
,404. 
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plaintiffs objection,9® although it has also been held 
that such reservation is improper where defendant 
objects thereto.^ Similarly where a motion to dis¬ 
miss a counterclaim was made before verdict, and 
decision thereon was reserved without objection, the 
court may render a decision granting the motion 
notwithstanding a verdict of the jury for defend- 
ant.2 On the other hand, where decision has not 
been reserved on a motion to dismiss made after 
both sides have rested, but the motion is denied 
absolutely, the court is without power subsequently 
to dismiss the complaint after the verdict is ren¬ 
dered,^ or after the jury's disagreement and dis- 
charge-4 

What constitutes decision. An order granting a 
motion for nonsuit constitutes the “decision,'' and a 
judgment of nonsuit based on such order is super-^ 
fluous.® The entry of a judgment for plaintiff 
works as a denial of defendant's motion for a non¬ 
suit® 

Recital of reasons for decision. The trial judge 
should state his reasons for granting or refusing a 
nonsuit, and they should be taken down and returned 
with the record,7 but the failure of the trial court 
to give any reason for granting a nonsuit has been 
held not to constitute reversible error.® A judge 
indicating his opinion on the facts on refusing a 
nonsuif does not thereby violate a constitutional 
provision that judges shall not charge juries with 
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respect to matters of fact, but shall declare the 
law.® 

b. Operation and Effect 

The court, in granting a nonsuit, holds that as a 
matter of law the plaintiff has failed to prove a suffi¬ 
cient case to go to the Jury, or that the evidence pre¬ 
sented is insufficient to sustain a Judgment, and the 
Judgment or ruling operates merely as a dismissal of 
the action, although In some Jurisdictions Judgment may 
be rendered on the merits. On denial of the motion, the 
court cannot give Judgment for the plaintiff, but the 
case should go to the Jury. 

The court, in granting a nonsuit, holds that as 
a matter of law plaintiff has failed to prove a suflSi- 
cient case to go to the jury,i® or that the evidence 
presented is insufficient to sustain a judgment.ii 
Ordinarily, by granting the motion for a nonsuit 
the court divests itself of the power to do more 
than enter judgment of dismissal, or, on motion 
for new trial, to grant a new trial or to deny the 
motion;^® it cannot grant ajfirmative relief to de- 
fendant,!® and it has no authority to make findings 
of fact and conclusions of law.^^ So, if the motion 
is made by defendant at the close of plaintifiPs case, 
the only judgment that can be rendered against 
plaintiff is that of nonsuit^® 

The judgment of nonsuit is not equivalent to a 
judgment for defendant such judgment or rul¬ 
ing operates merely as a dismissal of the ac¬ 
tion,and the result thereof is that the subject of 


99. N.T ,—'Kagan v. Ayallone, 277 
N.Y.3. 837, 243 App.Div, 437. 

1. N.Y.—Slater v. United Traction 
Co., 162 N.T.S. 181, 98 Mlsc. 69. 

9. N.T.—Harris Structural Steel Co. 
V. Chapman, 295 N.Y.S. 443, 162 
Mlsc. 709. 

3. N'.Y.—^Dougherty v. Scat, 125 N. 
B. 94. 227 N.T. 200—Weiss v. Wal- 
lach, 10 N.Y.S.2d 69, 256 App.Dlv. 
854, reaxgument denied 11 N.Y.3w 
2d 839, 256 App.I)lv. 1059. 

Xaxly authority to contrary 

It had been held, however, that 
where defendant’s motion for a 
dismissal at the close of plaintiff’s 
case end again at the close of the 
entire case had been denied, the court 
could after the Jury had returned a 
general verdict for plaintiff, dismiss 
the complaint on defendant’s motion 
therefor.—Wright v. Wall, 157 N.T. 

S. 869, 94 Misc. 176. 

4L N.Y.—Crowell Corporation v. 

Baugh & Sons Co., 260 N.Y.S. 816, 
237 App.Div. 68. 

5. Cal.—^Mosk v. Schelnberg, 125 P. 
2d 872, 52 Cal.App.2d 154. 

6. Cal.—^Berg v. Traeger, 292 P. 495, 
• 210 Cal. 323. 

N.J.—^Bacharach v. Mltnlck, 8 A.2d 
92, 121 N.J.Law 401. 


7. R.I.—McFarland v. Lynch, 197 A. 
202, 60 R.I. 125. 

64 C.J. p 418 note 85. 

8. N.J.—^Toscani v. Quackenbush 
Co., 170 A. 212, 112 N.J.Law 173. 

9. S.C.—^Hunt V. Atlantic Coast 
Lumber Corporation, 85 S.E. 229, 
101 S.C. 64. 

la Mont.—Claypool v. Malta Stand¬ 
ard Garage, 30 P.2d 89, 96 Mont. 
285. 

IL Wls.—Griffln v. Milwaukee Elec¬ 
tric Ry. & Light Co., 201 N.W. 254, 
186 Wis. 251. 

64 C.J. p 418 note 37. 

Law applicable to evideiLoe 
In ordering a nonsuit for insuffi¬ 
ciency of plaintiff’s evidence, the trial 
court merely declares the law applic¬ 
able to such evidence, and holds that 
the facts proved fall to cast liability 
on defendant, but the trial court does 
not and could not attempt to deter¬ 
mine the actual facts of the case 
when ordering such nonsuit.—Amst 
V. Estes, 8 A.2d 201, 136 Me. 272. 

13, Utah.—^Tintic Standard Mining 
Co. V. Utah County, 15 P.2d 633, 
80 Utah 491. 

13. Neb.—Schroeder v. Bartlett, 262 
N.W. 447, 129 Neb. 645. 

64 C.J. p 418 note 39. 
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14. Utah.—^Tlntic Standard Mining 
Co. V. Utah County, 15 P.2d 633, 80 
Utah 491. 

16. Ocu—^Hines v. McLellan, 45 S. 

B. 279, 117 Ga. 845. 

Mont.—Creek v. McManus, 32 P. 675, 
13 Mont. 162—^McKay v. Montana 
Union R. Co., 31 P. 899, 13 Mont. 

15. 

N.Y.—^Rosenkranz v. Saberski, 83 N. 

T.S. 257, 40 Mlsc. 660—Stern v. 
Frommer, 80 N.Y.S. 1067, 10 Misc. 
219. 

16. Me.—Holman v. Lewis, 76 A. 
956, 107 Me. 28. 

17. Or.—^Ridley v. Portland Taxicab 
Co.. 177 P. 429, 90 Or. 629. 

64 C. J. p 419 note 42. 

Noiuniit not oondiudve 

U.S.—Clarke v. Order of United 
Commercial Travelers of America, 

C. C.A.Ga., 79 P.2d 664. 

PartloTilar action tmiinated 

A nonsuit precludes plaintiff from 
going further with particular action, 
but leaves door open to another ac¬ 
tion.—Standard Baking Oo. v. Hi- 
Grade Coal ^ Fuel Co., 179 A. 808, 
115 N.J.Law 266. 

Blsmissal without prejudice 

(1) Where, at close of plaintiff’s 
evidence, def^dant moved for non- 
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suit, whether the whole case or one or more counts 
in the declaration, is no longer before the court.^^ 
However, a nonsuit of plaintiff on motion of de¬ 
fendant does not operate as a dismissal of the action 
so as to prevent the trial of issues arising on a 
cross complaint and the answer thereto jn some 
jurisdictions, judgment of dismissal or nonsuit may 
be rendered on the merits,20 So, under some stat¬ 
utes, plaintiff is not entitled to a dismissal without 
prejudice after the court, on consideration of the 
merits, has determined that the evidence is insuffi¬ 
cient to go to the jury.2l Under other statutes, while 
the court may, in special circumstances, exercise 
discretion to dismiss without prejudice, although 
there is a complete failure of proof to establish the 
cause of action as pleaded,22 dismissals without 
prejudice at the close of plaintiffs evidence are 
not granted as of course, and the policy of the law 
is not to permit plaintiff another opportunity to 
prove a prima facie case after previous failure to 
do so, unless a basis for a second opportunity is 
established.^^ A rule of practice providing that 
after the entry of a compulsory nonsuit plaintiff may 
not commence a second action on the same cause 
of action is valid and effective.24 

On denial of a motion for dismissal or nonsuit 
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the court cannot give judgment for plaintiff, but the 
case should go to the jury;25 and when the motion 
is denied at the close of plaintiffs case, defendant 
is entitled to submit proofs on denials and affirma¬ 
tive matter set up in the answer.^® The denial of 
a motion for nonsuit at the close of plaintiff’s case 
serves no purpose other than to establish the fact 
that a prima facie case has been made out,27 and 
it does not constitute an adjudication that the evi¬ 
dence demands a verdict for plaintiff but it has 
been held that the refusal to grant a motion for 
nonsuit at the close of plaintiffs testimony does not 
necessarily mean that the trial judge decided that 
there was a prima facie case.29 If, when a motion 
for nonsuit, made at the close of plaintiffs case, 
is denied and an exception saved, defendant declines 
to produce any evidence and does not request that 
the cause be submitted to the jury, by adhering to 
the position thus assumed he insists on his waiver 
of his right to a jury trial.^O Where, in a tort ac¬ 
tion, a nonsuit is granted in favor of one of two 
defendants on the ground that the evidence shows 
no partnership relationship between the two defend¬ 
ants, when the evidence does in fact establish such 
a partnership, a motion made on the return of a 
verdict against the remaining defendant for judg¬ 
ment against the nonsuited defendant also is proper- 


suit, except as to single item, and at 
the same time asked court to in¬ 
struct verdict in his favor, and plain¬ 
tiff moved to dismiss without preju¬ 
dice, and court said nonsuit would 
be granted and judgment entered 
against plaintiff, aotion of court and 
judgment entered had same effect as 
though court liad expressly entered 
order dismissing case without prej¬ 
udice.—McKirahan v. Georgetown 
Tunnel Transp. Co., 168 P. 1118, 62 
Colo. 428. 

(2) The judgment entered on the 
dismissal of a contractor’s action for 
compensation, because he has not ob¬ 
tained, or shown excuse for not ob¬ 
taining, the architect’s certificate, a 
condition to right to payment, should 
not be* “with prejudice.’’—^Llndblom 
V. Mayar, 142 P. 696, 81 Wash. 8B0. 
18.. U.S.—^Dulion v. S. A. Lynch En¬ 
terprise 'Finance Corporation, C.C. 
A.Ga., 63 F.2d 668, certiorari de¬ 
nied 52 S.Ct. 312, 286 U.S. 640, 76 
L.Ed. 933. 

64 C.J. p 419 note 4-3: 

19. . Cal.—Warner v. Darrow, 27 P. 
737, 91 Cal. 309... 

20. Colo.—Elliott V. Parr, 66 P.2d 
819, 100 Colo. 204. 

N.J,—^Truhlar v. Borough of Bast 
Paterson, 73 A:2d 163, 4 N.J. 490. 
Additidnal pxpof • 

Where i^alntiff did not maintain 
that, if a jud^ent of nonsuit was 


rendered, plaintiff was in a position 
to offer additional proof to substan¬ 
tiate his claim, trial judge properly 
dismissed the suit absolutely.— 
Strother v., Villere Coal Co., La.App., 
15 8o.2d 383. 

Co3Ld.iLct of paxtles 
Where plaintiff introduced evidence 
on a point which in opinion of trial 
court was vital to his right of re¬ 
covery, but refused to proceed fur¬ 
ther with his case although invited 
by court to do so, and failed to ask 
for nonsuit or for leave otherwise 
to discontinue his cause, but instead 
took exception to rulings, and court 
thereupon granted defendant’s motion 
for dismissal on the merits, conduct 
of both parties showed that they 
submitted issue presented as one of 
law for determination by court and 
that decision rendered was neces¬ 
sarily on the merits.—Gans v. Coca- 
Cola Bottling Co., 284 N.W. 844, 205 
Minn. 36. 

21. Wash,—State v. Jones, 269 P. 

' 718,. 146 Wash. 258—Dunkle v. Spo¬ 
kane Falls & N. B. Co., 66 P. 51, 
.20 Wash. 254. 

Jodgiaeiit for dafendant 

Where defendant -moved for a di¬ 
rected verdict, but the cause was 
submitted to the jury, who disagreed, 
the court, treating the motion to di¬ 
rect as a motion to dismiss, might 
[ enter judgment for defendant under 
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the statute.—Szostak v. Chevrolet 
Motor Co., 273 N'.W. 284, 279 Mich. 
603. 

22. N.T.—^Tieman v. Davies, Turner 
& Co., 26 N.Y.S.2d 608, 261 App. 
Div. 376. 

23. N.T.—Hansen v. City of New 
York, 80 N.Y.S.2d 249, 274 App. 
Div. 196, affirmed 86 NJBL2a 905, 
299 N.Y. 136. 

24. Pa.—Shenberger ▼- Western 
Maryland By. Co., 82 Pa.Dlst & Co. 
117. 

25. Pa.—Smyth v. Craig, 3 Watts & 
S. 14. 

26. Idaho.—^Porter v. Pincock, 266 P. 
93, 44 Idaho 235. 

B.I.—Solomon v. Shepard Co., 200 
A. 993, 61 B.I. 332. 

27. Conn.—Clark v. Connecticut Co., 
44 A.2d 706, 132 Conn. 400. 

Causal ooxuLeoUoiL 
Denial of motion for nonsuit, in 
action for personal injuries, was held 
to be in effect an adjudication that 
evidence showed causal connection 
between defendant's negligence and 
plaintiff’s injury.—^Morgan v. Owen, 
1^6 S.E. 161, 200 N.C. 84. 

28. Qb ^—Townsend v. Bechsteiner, 
i24 S.E.2d 776, 195 Ga. 618. 

29. Me.—^Judkins v. Buckland, 98 A. 
2d 638v 149 Me. 69. 

30. Or.—Patty v. Salem Flouring 
Mills Co., 98 P. 621, 53 Or. 360. 
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ly denied, plaintiff’s only remedy being a motion for 
a new trial.8i 

Effective as from what time. Where the court at 
the close of plaintiffs evidence and again after ver¬ 
dict reserves decision on defendant’s motion to dis¬ 
miss the complaint, a subsequent order granting the 
motion relates to the time it was first made, and all 
subsequent proceedings, including the verdict, are 

surplusage,32 

§ 247. Exceptions to Rulings 

An exception lies to the sustaining of a motion for 
nonsuit, but In some Jurisdictions a denial of the motion 
is not a ground of exception by the defendant. 

If a motion for nonsuit is sustained, an exception 
by plaintiff lies to the sustaining of the motion.^^ In 
some jurisdictions a denial of a motion for nonsuit 
is not a ground of exception by defendant,®^ the 
rule in some of them being that, while the refusal 
of the motion is reviewable, the remedy is by mo¬ 
tion for new trial and not by exception.^® In other 
jurisdictions the right to except to the denial of the 
motion is recognized,^® 
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§ 248. Motion to Set Aside Nonsuit and Re¬ 
instate Case 

After a motion for nonsuit has been granted, the 
plaintiff is entitled to move to set it aside and reinstate 
the case, and the granting of such motion Is within the 
legal discretion of the judge. 

After a motion for nonsuit has been granted, 
plaintiff is entitled to move to set it aside and rein¬ 
state the case,®7 and if he does so he may be re¬ 
quired to file a brief of evidence with the motion 
to reinstate.®® Also, where a nonsuit is entered 
in favor of one of two joint defendants, the other 
defendant may move to take off the compulsory 
nonsuit and, if it can be shown that imder the evi¬ 
dence entered in the whole case the defendant in 
whose favor the nonsuit is entered is liable, the 
nonsuit will be removed.®® The motion to rein¬ 
state or to vacate the nonsuit is an appeal to the 
discretion of the judge,and whether he will grant 
it is within his legal discretion,which discretion 
will not be controlled, unless manifestly abused.^® 
On such a motion plaintiff is entitled to the benefit 
of every fact,^® and inference of fact,^^ which might 
have been fairly found by the jury or drawn by 
them from the evidence, and the evidence is to be 
viewed in the light most favorable to him.^® In act- 


ai. Wash.—Cassutt v. George W. 
Miller Co., 174 P. 433, 103 Wash. 
222 . 

as. K.T.—Pierce v, Atlantic, Gulf 
& Pacific Co., 144 N.T.S. 330, 159 
Api>.Div. 258, reversed on other 
grounds 110 N.B. 437, 216 N.T. 209. 
Ooxpiis Juris text has beau dted 
in a case holding that where at con¬ 
clusion of plaintilTs evidence court 
reserved its ruling on defendant’s 
motion for nonsuit made at that time 
and requested defendant to go on 
with case, which he did, renewing his 
motion for nonsuit after having call¬ 
ed witnesses and court then granted 
such motion, order granting motion 
related hack to time when it was 
first made.—Cann v. George B. Wil¬ 
liams Land & Livestock Oo., 48 P.2d 
387, 832, 56 Nev. 242. 

33. Cal.—Warner v. Darrow, 27 P. 
737, 21 Cal. 302. 

64 C.J. P 412 note 52. 

34. Me.—Ingraham v. Berliawsky, 
158 A. 816, 131 Me. 487. 

64 O.J. p 419 note 53. 

35. Me.—Bunker v. Gouldsboro, 16 
A. 543, 81 Me. 188—^Bragdon v. 
Appleton Mut. P. Ins. Co., 42 Me. 
259. 

36. IT.T.—Szuchy v. Hmslde Coal, 
etc., Co., 44 N-.B. 974, 160 N.T. 
219, 3 N.Y.Ann.Oas. 269. 

64 C.J. p 420 note 55. 

When exoeptioii iLOt considered 
Where verdict for plalntifC is com¬ 


plained of in motion for new trial 
as not being supported by evidence, 
an exception to refusal to grant a 
nonsuit will not be considered.—Wil¬ 
lis Lumber Co. v. Roddenbery, 77 S. 
B.2d 110, 88 Ga.App. 352. 

37. Ga.—Nelms v. Venable, 33 S.E. 
2d 418. 199 Ga. 109. 

64 C.J. p 420 note 57. 

Bight to withdraw motion 
Pa.—^Messereotes v. Lord, 28 Pa.I)lst. 
& Co. 859, 50 York Leg.J. 174, 17 
Wash.Co. 26—Winter v. City of 
Baston, Com.Pl., 26 North.Co. 308, 
52 York Leg.Bec. 129. I 

38. Ga.—Tompkins v. Bhrdison, 120 
B.B. 556, 31 Ga.App. 276. 

64 C. J. V 420 note 58. 

When brief unnecessary 
If presiding Judge bases his Judg¬ 
ment granting a nonsuit on a single 
Question of law, and enough of the 
evidence is set out for a clear under¬ 
standing of his ruling, there is no 
error in entertaining a motion to re¬ 
instate the cause made without a 
complete brief of the evidence.— 
City of Atlanta v. Jenkins, 73 S.B. 
402, 137 Gcu 454—Jones v. Major, 55 
S.B.2d 846, 80 Ga.App. 223. 

39. Pa.—Vogel v. Pittsburgh Rys. 
Co., 38 Pa,Dlst. & Co. 410, 87 
Pittsb.Leg.J. 291. 

40. Qeu—City of Atlanta v. Jen¬ 
kins, 73 S.B. 402, 137 Ga. 454. 

41. Ga.—Nelms v. Venable, 33 S.B. 
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2d 418, 199 Ga. 109—Glenn v. 
Glenn, 111 S.B. 878, 152 Ga. 793. 
Pa.—Di Gregorio v. Skinner, 41 A,2d 
•649, 351 Pa. 441—Thomson v. Auto¬ 
car Sales & Service Co., Com.Pl., 
40 Berks Co. 207. 

42. Ga.—Glenn v. Glenn, 111 S^B. 
378, 152 Ga. 793. 

43. Pa.—Snively v. Township of 
Washington, 32 Pa.Co. 529. 

44. Pa.—Belles v. Jackson, 4 Pa. 
Dist. 194—Snively v. Township of 
Washington, 32 Pa.Co. 629—Ley 
v. Bowman, Com.Pl., 46 Dauph. 135 
—Slmmonds v. Penn Fruit Co., 33 
Del.Co. 368, reversed on other 
grounds 47 A.2d 231, 854 Pa. 154— 
David V. Suburban Cab Co., Com. 
PL, 55 Montg.Co. 104. 

PresumptioiL of due care 
Where plaintiff in death action suf¬ 
fered a compulsory nonsuit and 
moved to remove such nonsuit, pre¬ 
sumption of due care on part of de¬ 
ceased had no force, effect, or bear¬ 
ing on issue whether deceased w€U3 
guilty of contributory negligence.— 
Moore v. Bsso Standard Oil Co., 72 
A.2d 117, 364 Pa. 343. 

45. Pa.—Moore v. Bsso Standard Oil 
Co., supra;—Ley v. Bowman, Com. 
PL, 46 Dauph.Co. 185—Slmmonds 
V. Penn Fruit Co., Com.Pl., 33 Del. 
Co. 868, reversed on other grounds 
47 A.2d 231, 354 Pa. 154—David v. 
Suburban Cab Co., Com.Pl., 55 
Montg.Co. 104—liaCorte v. Dillon, 
Com.PL, 27 DeLCo. 498. 
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ing on a motion to remove a compulsory nonsuit, 
the court is bound by the record as made and cannot 
strike out facts erroneously admitted.^® 

It is proper for the court to reinstate the case 
where the evidence was sufficient to make a case for 
plaintiff,but it is an abuse of discretion to set 
aside a nonsuit and reinstate the case where there 
is no evidence to authorize a verdict in plaintiff’s 
favor^® unless the movant informs the court of 
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Other evidence in his possession which will, in con¬ 
nection with the evidence previously introduced, 
make a prima facie case in favor of plaintiff, and 
offers to submit such evidence.^^ In refusing to 
take off a nonsuit the court should at least briefly 
state its reasons therefon^o A refusal to remove 
a nonsuit concludes plaintiff’s case.®^ An objection 
to the reinstatement of a party defendant dismissed 
from the case may be waived by participation in 
the trial 52 


D. DmECTIOF OF VERDICT 


§ 249. Definition, Nature, and Necessity 

a. In general 

b. Nature of motion to direct 

c. Nature of direction of verdict 

d. Necessity for motion 

a. In General 

A motion for a directed verdict Is a procedural meth¬ 
od of Invoking a peremptory determination of the case 
by the trial Judge, and the direction of a verdict Is the 
announcement of the order made on sustaining the 
motion. 

A motion for a directed verdict is a procedural 
method of invoking a peremptory determination by 
the trial judge of the condusiveness of the proof 


in the mover’s favor or the want of any evidence 
adverse to him, and, in case of its denial, a first 
step in the process of preserving his right to a 
correction of error, if any.53 in various jurisdic¬ 
tions it is the proper method or procedure by 
which to test the sufficiency of the evidence to sup¬ 
port a case in the course of a trial.5^ Direction 
of verdict is simply the announcement of the order 
made on sustaining the motion, 55 or it is an ap¬ 
plication of a court ruling to the admitted or un¬ 
controverted facts of a case.55 

Peremptory instruction is an instruction given by 
a court to a jury which the latter must obey im¬ 
plicitly, as an instruction to return a verdict for de¬ 
fendant, or for plaintiff, as the case may be.57 


46. Pa.—Christman v. Laudenslaser, 
63 Pa.Dist. & Co. 188, 22 L.eh.L.J. 
476. 

47. Pa.—^Bross v. Ofak, 49 Dauph. 
Co. 433—^Hisrsrlns v. Pennsylvania 
B. Co., Com.Pl., 32 West,Ii.J. 161 
—Cuntan v. Shirks Motor Exp. 
Corp., Com.Pl., 28 West.Li.J. 125. 

64 C.J. p 420 note 64. 

DisorertioiL held not ahnsed 
Where compulsory nonsuit had 
been entered as to one defendant on 
basis of asrreed statement of facts 
and court concluded from subseguent 
developments that justice required 
the srranting of a new trial *to a sec¬ 
ond defendant whose rights were en¬ 
twined with those of first defend¬ 
ant, court did not abuse discretion 
in vacating the nonsuit on its own 
motion.—^Di Gregorio v. Skinner, 41 
A.2d 649, 351 Pa. 441. 

48. Ga.—Glenn v. Glenn, 111 GJBJ. 
378, 152 Ga. 798. 

64 C. J p 420 note 65. 
aBotion to strike off nonsuit refused 
Ba.—Carl v. Flnkenbinder, Com.Pl., 
59 Dauph.Co. 403—^Bernstein v. 
Scranton Lackawanna Trust Co., 40 
Lack.Jur. 193—^Marsh v. Dengler, 
98 Pltt8b.Leg.J. 313—Sawyer v. 
Breuer, Com.Pl., 96 Pittsb.Leg.J. 
299—^McLaughlin v. Protection 
Mut Ins. Co., Com.Pl., 95 Pittsb. 
Leg.J. 192^Bradosky v. West Penn 


Rys. Co., Com.Pl., 28 West.L.J. 
69. 

49. Ga.~-Glenn v. Glenn, 111 S.E. 
378, 152 Ga. 793. 

50. Pa.—^Presser v. Dougherty, 86 
A. 854, 239 Pa. 312. 

64 C.J. p 420 note 67. 

51. Pa.—^Flne v. Soifer, 135 A. 742, 
288 Pa. 164. 

58. m.—Watson v. Trinz, 274 Ill. 
App. 379. 

53. Wr.H.—Stevens v. Mutual Pro¬ 
tection Fire Ins. Co., 149 A. 498, 84 
N.H. 276, 69 A.L.R. 624. 

64 C.J. p 421 note 69. 

Adverse party’s evidence as binding 
on appeal from order directing 
verdict see Appeal' and Error $ 
1559 e. 

Affirmative diarge with hypothesis 
see infra $ 278. 

Directing verdict in: 

Criminal cases see Criminal Law 
SS 1144-1148. 

Eguity trial with jury see Eqiuity 
$ 506. 

Reference see References S 149 b. 
Trial by court without jury see in¬ 
fra $ 596. 

Direction or refusal to direct as: 
Ground for reversal see Appeal and 
Error S 1893. 

Harmless or prejudicial error see 
Appeal and Error { 1758. 
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Bellnitiou h^ not applioahle 
The definition of a motion, within 
the rule having to do* with the making 
up of the issuea is solely for the 
purposes of the rule, and is not ap¬ 
plicable to a motion to direct a ver¬ 
dict—^Hull V. Bishop-Stoddard Cafe¬ 
teria, 26 N.W.2d 429, 238 Iowa 650. 

54. Al€u—Maser v. Brown, 66 So.2d 
561, 259 Ala 449. 

Ariz.—^Fagerberg v. Phoenix Hour 
Mills Co., 71 P.2d 1022, 50 Ariz. 
227, 

N.C.—^Lea v. Bridgeman, 46 SJB3.2d 
655, 228 N.C. 566. 

In. a jury case 

Mo.—^Merit Specialties Co. v. Gilbert 
Brass Foundry Co., 241 S.W.2d 
718, 362 Mo. 325. 

55. Iowa—^Toung v. Burlington 
Wire Mattress Co., 44 N.W. 698, 79 
Iowa 415. 

Oharge on effect of evidence 

An affirmative instruction to find 
for the plaintiff is a charge on the 
effect of the evidence.—Williams v. 
First Farmers 8b Merchants Nat. 
Bank of Troy, 185 So. 737, 237 Ala 
132. 

56. N.J.—Potts V. Bridgewater-Som- 
erset Realty Corp., 45 A.2d 817, 134 
N.J.Law 22. 


57. Black L J>. 
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Motion for judgment. Under some rules of civil 
procedure, a motion for a directed verdict is super¬ 
seded and in its place a motion may be made for 
judgment,which motion is a successor of the mo¬ 
tion for a directed verdict,^9 and may be made only 
in a jury trial.®® 

b. Nature of Motion to Direct 

A motion for a directed verdict Is a motion to take 
the case from the Jury and is addressed to the court 
alone; it presents a question of law on behalf of the 
movant and involves the merits of the case. 

A motion for a directed verdict, although in form 
it generally seeks action by the jury on peremptory 
instructions,®! is in effect a motion to take the 
case from the consideration of the jury,®^ and is 
addressed to the court alone.®® It is not a request 
to charge the jury.®^ It is a mere procedural 
act;®® as such, it has been said to be unrelated to 
any subsequent act of the adverse party®® and to 
carry no unexpressed intention which can inure to 
the adversary’s advantage.®*^ 

The motion presents,®® and indeed its sole pur¬ 
pose is to raise,®® a question or issue of law in be¬ 
half of the movant,70 to be tried by the court, or 


judge, without the intervention of a jury.*^! It in¬ 
volves the merits of the case,*^® and seeks the termi¬ 
nation of the action and the destruction of the cause 
of action.73 Its only office is to secure a judgment 
for the party making the motion.*^^ In effect, the 
motion is the same as a motion for judgment not¬ 
withstanding the verdict, as discussed in Judg¬ 
ments § 60 b (4), and after verdict a motion for 
a directed verdict made at the close of all the evi¬ 
dence on which the court reserves its decision be¬ 
comes in effect a motion for judgment notwithstand¬ 
ing the verdict.7® 

Rules governing, A motion to direct a verdict, 
except as to technical methods of procedure, is 
governed by practically the same rules as a de¬ 
murrer to the evidence, as discussed supra § 225, 
and as a motion for nonsuit, as considered supra 
§ 238. The rules governing the determination of a 
motion made under a statute providing that when 
a motion for a directed verdict, which should have 
been granted, has been denied, and the jury for 
any reason has been discharged without having ren¬ 
dered a verdict, the court may order judgment to be 
entered in accordance with the motion for a directed 


58. N*.J.—^Holloway v. De Crescenzo, 
73 A.2d 206, 8 N.J.Super. 24. 

JUtemattva method 
The trial judge is not prevented 
from denying a motion for judg¬ 
ment and granting a motion for 
judgment of dismissal without prej¬ 
udice when interests of justice so 
require, and rule is subject to gen¬ 
eral provision of rule that it may be 
relaxed or dispensed with by court 
where it will work injustice or sur¬ 
prise.—^Holloway v. De Crescenzo, 73 
A.2d 205, 8 N.J.Super. 24. 

59. N.J.—^Holloway v. De Crescenzo, 
supra. 

aa IT. J.—Holloway v. De Crescenzo, 
supra. 

61. N.D.—Bailey v. Davis, 193 N.W. 
658. 49 H.D. 838. 

Motion for nonsuit compared with, 
and distinguished from, motion to 
direct a verdict see supra S 238. 
Motion to direct verdict as in na¬ 
ture of, and equivalent to, demur¬ 
rer to evidence see supra $ 226 b. 

68. N.D.—-Westerso v. City of Wil- 
liston, 42 N.W.2d 429. 77 N.D. 251. 
Utah.—Smalley v. Rio Grande West¬ 
ern R. Co., 98 P. 311, 34 Utah 423. 

63. N.H.—Stevens v. Mutual Pro¬ 
tection Fire Ins. Co., 149 A. 498. 84 
H.H. 275, 69 A.L..R. 624. 

64. Utah.—Smalley v. Rio Grande 
Western R. Co., 98 P. 811, 84 Utah 
423. 

Nature of request to charge 
A motion for a directed verdict, in, 


a sense, is In the nature of a re¬ 
quest for instruction, and in some 
Instances a request for a directed 
verdict Is included in proposed in¬ 
structions, but generally the charge 
is designed to guide the jury in its 
deliberations.—Coiuy v. Southern 
Pac. Co., 185 P.2d 963, 112 Utah 166, 
reversed on other grounds 69 S.Ct. 
275, 335 U.S. 620, 93 L.Ed. 208. 

65. Kan.—Corpus Juris dted In 
Commander-Larabee Milling Co. v. 
McBride, 107 P.2d 668, 669, 162 
Kan. 709. 

N.H.—Stevens v. Mutual Protection 
Fire Ins. Co., 149 A. 498, 84 N.H. 
275, 69 A,L..R. 624. 

66. N.BL—Stevens v. Mutual Protec¬ 
tion Fire Ins. Co., supra. 

67. N.H.—Stevens v. Mutual Pro¬ 
tection Fire Ins, Co., supra. 

Motion to direct verdict as waiver 
of jury see infra § 256. 

68. Ill.—Hughes v. Bandy, 84 N.B. 
2d 664, 336 IlLApp. 472, affirmed 
87 N.E.2d 855, 404 lU. 74—Merlo 
V. Public Service Co, of Northern 
Illinois, 46 N.B.2d 665. 381 Ill. 300, 
followed in 45 N.E.2d 677, 381 Ill. 
336—^Paulsen v. Cochfield, 278 Ill. 
App. '596. 

Tenn.—^Norman v. Southern Ry. Co., 
104 S.W. 1088, 119 Tenn. 401—An¬ 
derson V. Stribling, 16 Tenn.App. 
267. 

64 C.J. p 421 note 78. 

Effect of statute 

The rule that a motion to direct] 

59.0 


a verdict raises only a question of 
law has not been changed by stat¬ 
ute providing that a jury trial shall 
be waived unless one of the parties 
requests a jury trial in writing.— 
McNeff V. V^ite Eagle Brewing Co., 
13 N.B.2d 493, 294 Ill.App. 37. 

69. N.H.—Stevens v. Mutual Protec¬ 
tion Fire Ins. Co., 149 A. 498, 84 
N.H. 275, 69 A.D.R. 624. 

70. N.D.—Westerso v. City of Wll- 
liston, 42 N.W.2d 429, 77 N.D. 261. 

N.H.—Stevens v. Mutual Protection 
Fire Ins. Co., 149 A. 498, 84 N.H. 
275, 69 A.L.R. 624. 

71. Miss.—Schaffer v. Deemer Mfg. 
Co., 66 So. 736, 108 Miss. 257. 

N.D.—^Westerso v. City of Willlston, 
42 N.W.2d 429, 77 N.D. 261. 

72. S.C.—^McCown v. Muldrow, 74 
S.B. 386, 91 S.C. 623, Ann.Cas. 
1914A 139. 

Adjudication of merits 
A request for a directed verdict 
looks to completion of trial and ad¬ 
judication of merits.—Westerso v. 
City of Williston, 42 N.W.2d 429, 77 
N.D. 251. 

73. N.D—^Nicholson v. Roop, 62 N. 
W.2d 473. 

74. Vt.—^Bailey v. Central Vermont 
Ry., 35 A.2d 366, 113 Vt. 433, con¬ 
forming to 63 S.Ct. 10^2, 819 U.S. 
350, 87 L..Ed. 1444. 

75. Ill.—Compass Sales Corp. v. Na¬ 
tional Mineral Co., 58 N.E.2d 319, 
321 Ill.App. 522, error dismissed 
67 N.B.2d 888, 388 Ill. 281. 
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verdict, are the same as those applicable to a mo¬ 
tion for a directed verdict 

c. Nature of BixectioiL of Verdict 

The direction of a verdict is the action of the court 
rather than the decision of the Jury, and is a decision 
on a proposition of law and not on questions of fact. 

The direction of a verdict, although it purports 
to be, or is nominally, the action of the jury,*^7 in 
legal effect,78 and in fact,^® is the action or deci¬ 
sion of the court,®® and the judgment on the 
motion is the decision of the court,®^ rather than 
that of the jury.®® When the court directs a ver¬ 
dict, it in effect takes the case from the jury®® and 
molds the verdict itself.®^ A direction of a verdict 
is not in the nature of an instruction to the jury.®® 

A direction of a verdict is a ruling or decision on 
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a proposition or question of law,®® and the deci¬ 
sion does not decide questions of fact®*^ It is a 
decision on the merits of the case.®® A decision of 
a reserved motion to direct a verdict is but a deci¬ 
sion as on a motion to direct.®® It has been held 
that the giving or refusing of a general affirmative 
charge is a procedural expedient and takes the place 
of evidence with respect to matter peculiarly known 
to defendants, but necessary to sustain plaintiffs 
cause of action, and that it is distinguishable from 
an inference of fact properly deducible from what 
is proved.®® 

Dismissing jury and rendering judgment. In 
legal contemplation there is no difference between 
the action of the court in peremptorily instructing a 
verdict and then rendering judgment on such ver¬ 
dict and the action of the court in dismissing the 
jury and rendering judgment®^ 


76. Cal.—Jaehne v. Pacific Tel. & 
Tel. Oo., 284 P.2d 166, 106 Cal.App. 
2d 683. 

77. HI.—Ooxpiui J'nrls cited in 
Adamsen v. Magrnella, 280 IlLApp. 
418, 424. 

Ky.—^Forgy & Wells v. Hapier Sug¬ 
ar Peed Co., 230 S.W. 684, 191 Ky. 
416. 

Mo.—State ex rel. Witte Hardware 
Co. V. McElhinney, 100 S.W.2d 36, 
231 Mo.App. 860. 

Error in granting or refusing motion 
to direct verdict as constituting 
prejudicial error authorizing re¬ 
versal on appeal see Appeal and 
Error S 1768. 

Evidence considered in cuspect most 
favorable to adverse party on ap¬ 
peal from directed verdict, or re¬ 
fusal to direct, see Appeal and 
Error § 1669 e. 
roxmality 

The signing and entry of the ver¬ 
dict are formalities paying tribute 
to the history of the practice.—Pin- 
layson v. Brady, Utah, 240 P.2d 
491. 

78. Mo.—State ex rel. Witte Hard¬ 
ware Co. V. McElhinney, 100 S.W. 
2d 36, 231 Mo.App. 860. 

79. Ill.—Ooxpxis JTiuis cited in 
Adamsen v. Magnella, 280 IlLApp. 
418, 424. 

Utah.—^Flnlayson v. Brady, 240 P.2d 
491. 

64 C. J. p 421 note 96. 

80. Mo.—State ex rel. Witte Hard¬ 
ware Co. V. McElhinney, 100 S. 
W.2d 86, 231 Mo.App. 860. 

Utah.—Pinlayson v. Brady, 240 P. 
2d 491—Coray v. Southern Pao. 
Co., 186 P.2d 963, 112 Utah 166, re¬ 
versed on other grounds 69 S.Ct. 
276, 836 U.S. 620, 93 L..Ed. 208. 

64 C.J. p 421.hote 89. 


OoTurt alone detezmines case 
Utah.—Smalley v. Rio Grande West¬ 
ern R. Co., 98 P. 311, 34 Utah 423. 

81. Ill.—Oorpns O^uris dted in 
Adamsen v. Magnella, 280 IlLApp. 
418, 424. 

Mo.—State ex rel. Witte Hardware 
Co. V. McElhinney, 100 S.W.2d 36, 
231 Mo.App. 860. 

64 C.J. p 421 note 90. 

82. Mo.—State ex rel, Witte Hard¬ 
ware Co. V. McElhinney, supra. 

Utah.—Coray v. Southern Pac. Co„ 
186 P.2d 963, 112 Utah 166, revers¬ 
ed on other grounds 69 S.Ct. 276, 
335 U.S. 620, 93 L.Ed. 208. 

64 C. J. p 421 note 92. 

Jury action formal 
"When judge directs a verdict. Jury 
departs from their usual function, 
since they do not exercise any dis¬ 
cretion, but act only formally, per¬ 
functorily, and ministerially as in¬ 
strument by which court prepares 
record which will support only judg¬ 
ment which can lawfully be rendered 
in case.—State ex rel, Witte Hard¬ 
ware Co. V. McElhinney, 100 S.W.2d 
36, 231 Mo.App. 860. 

83. HI.—Oozpns Juris dted in 
Adamsen v. Magnella, 280 IU.App. 
418, 424. 

Utah.—Coray v. Southern Pac. Co., 
186 P.2d 963, 112 Utah 1>66, re¬ 
versed on other grounds 69 S.Ct. 
276, 336 U.S. 520, 93 H-Ed. 208. 

64 C.J. p 421 note 93. | 

84. N.J.—Allgeier v. Erie R. Co., 
124 A. 769, 100 N.J.Law 89—Cook 
V. American Smelting & Refining 
Co., 122 A, 743, 99 N.J.Law 81. 

85. Iowa.—^Liggett & Myers Tobacco 
Co. V, Collier, 66 N.W. 417, 89 Iowa 
144. 

64 C. J. p 421 note 97. 

86. Cal.—Imperial-Tuma Production 
"Credit ABS*n v. Shields, 196 P.2d 


69, reheard and reversed on other 
grounds 198 P.2d 961, 88 Cal.App. 
2d 28. 

Ill.~4k>xpiis Juris dted in Adamsen 
V. Magnella, 280 IlLApp. 418, 424. 
Mo.—State ex rel. Witte Hardware 
Co. V. McElhinney, 100 S.W.2d 36, 
231 Mo.App. 860. 

64 C.J. p 421 notes 86, 87, 91. 
Determination 

A motion for directed verdict is 
determined as a matter of law.—^Leh¬ 
man V. Harvey, 187 N.E. 28, 46 Ohio 
App. 216, error dismissed 187 N.E. 
201, 127 Ohio St. 169. 

87. Mo.—State ex rel. Witte Hard¬ 
ware Co. v. McElhinney, 100 S.W. 
2d 36, 231 Mo.App. 860. 

64 C.J. p 421 note 86. 

88 . Cal.—In re Sharon’s Estate, 177 
P. 283, 179 Cal. 447. 

Tex.—Perkins v. U. S. Fidelity & 
Guaranty Oo., Com.App., 299 S.W. 
218. 

DistlaotiOB between partionlar Olreo- 

tlOBS 

Pa.—Scranton Plumbing Supply Co. 
V. Cresko, Com.Pl., 37 'Luz.Leg. 
Reg. 249. 

89. Mich.—Burt v. Detroit, G. H & 
M. Ry. Co.. 247 N.W. 157, 262 
Mich. 204. 

90. Ala.—Baxter v. Wilson, 46 So. 2d 
474, 36 Ala.App. 196, certiorciri de¬ 
nied 46 So.2d 478, 253 Ala. 601. 

91. Tex.—Rudeo Oil & Gas Co. v. 
Gulf Oil Oorp., Clv-App.. 169 S.W. 
2d 791, error refused—Shield v. 
First Coleman Nat Bank of Cole¬ 
man, Civ.App., 160 S.W.2d 277, af¬ 
firmed First Coleman Nat Bank of 
Coleman v. Shield, 166 S.W.2d 688, 
140 Tex. 117—dine v. Insurance 
Exchange of Houston, Civ.App., 154 
S.W.2d 491, affirmed 166 S.W.2d 
677, 140 Tex. 175. 
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Refusal of aU of plaintiff’s instructions in the case 
is tantamount to the giving of a peremptory instruc¬ 
tion against him, provided his instructions correctly 
declare the law of the case with respect to the evi¬ 
dence adduced .^2 

d. Necessity for Motion 

As a general rule the trial court, In a proper case, 
may direct a verdict on Its own motion and without any 
application therefor by either party. 

While there is some authority to the contrary, 
holding the court powerless to direct in the absence 
of a request therefor,®^ it has been held in a num¬ 
ber of jurisdictions that the court may, in a proper 
case, direct a verdict at its own instance without 
any request therefor having been made by either 
party.®^ In the absence of an appropriate request, 
however, the court is under no duty to direct, and, 
whatever the condition of the evidence, a failure to 
direct is not improper.^5 Where a case containing 


legal and equitable issues is tried as a jury case and 
submitted to the jury as such, the court may not 
thereafter, of its own motion and without notice to 
defendant or his counsel and in their absence, recall 
the jury and advise them that the determinative is¬ 
sue is for the court and that the jury should return 
a verdict for plaintiff.®® 

Offer to directj made by the court in the presence 
of the jury, if counsel should move for direction, 
has been held to be error, even though coimsel does 
not so move and no direction is given.®^ 

§ 250. Power of Court 

As a general rule, the trial court has the power to 
direct a verdict in a proper case. 

Although in some jurisdictions the court is not 
empowered to direct the jury what verdict they shall 
return,®® and although a similar rule at one time 
prevailed in some other jurisdictions,®® as a gen- 


Discharge of jury and entry of judg¬ 
ment by court as pro-per method by 
which to direct verdict see Infra 
S 263. 

AppUcatloa of law to facts 
A judgment entered on an Instruct¬ 
ed verdict involves the application 
of the law to the facts, and If In fsr 
vor of defendant It involves the find¬ 
ing that plaintllTs facts are insuffi¬ 
cient to establish or put in issue 
facts necessary to sustain a judg¬ 
ment In his favor.—^Mellette v. Hud- 
stan Oil Corp., Tex.Civ.App., 243 S. 
W.2d 438, error refused no. reversi¬ 
ble error. 

92. Mo.—Scott V. American Zinc, 
Lead & Smelting Co., 173 S.W. 23, 
187 Mo.App. 344. 

93. N'.T.—Oeorge Foltls, Inc., v. 
City of New York, 38 N.B.2d 465, 
287 N.Y. 108, 168 A.L.R. 1122—BU- 
lig V. I>on Allen Midtown Chevro¬ 
let. 110 N.T.S.2d 162—Henry B. 
Root, Inc., V. Lipstadt, 78 N.T.S.2d 
11 . 

64 C.J. p 423 note 18. 

94. Okl.—McNeil v. Brogan, 202 P. 

2d 696, 201 Okl. 126—Howard 

Greene Torpedo Co. v. Big Chief 
Drilling Co., 102 P.2d 872, 187 Okl. 
321. 

S.D.—Allen v. Line, 34 N.W.2d 885, 
72 S.D. 892. 

Tenn.—^Bwell v. Rucker, 187 S.W.2d 
644, 28 Tenn.App. 166—(E^riedman 
V. Georgia Showcase Co., 188 SSW. 
2d 9, 27 Tenn.App. 674—Supreme 
Liberty Life Ins. Co. v. Pemelton, 
148 S.W.2d 1, 24 Tenn.App. 676. 
Tex.—Collier v. Edwards, Clv.App,, 
194 S.W.2d 958—^Harvey v. Elder, 
Clv.App., 191 S.W.2d 686. 

64 C. J. p 423 note 19, 


Beguirement of spedfloatloii of 
grotmds 

The rule reguiring a motion for di¬ 
rected verdict to state the specific 
groiuids therefor does not prevent 
the court from withdrawing the case 
from the jury on Its own motion.— 
Honea v. Coca Cola Bottling Co., Civ. 
App., 182 S.W.2d 612, reversed on oth¬ 
er grounds 188 S.W.2d 968, 148 Tex. 
272, 160 A.L.R. 1445—Rudco Oil & 
Gas Co. V. Gulf Oil Corp., Tex.Civ. 
App., 169 S.W.2d 791, error refused. 
Where evidence introdnoed after mo¬ 
tion 

(1) The direction of a verdict after 
receiving additional evidence with¬ 
out renewing the motion for a di¬ 
rection made before such evidence 
was received has been held at least 
irregular.—Drlng v. St. Lawrence 
Tp., 122 N.W. 464, 23 S.D. 624. 

(2) It has been held that where de¬ 
fendant's motion for a directed ver¬ 
dict, made at the dose of the plain¬ 
tiff's case, was waived because not 
renewed at the close of all the proof, 
and the court submitted certain is¬ 
sues to the jury and later decided 
they fifliould not have been submitted, 
and granted a new trial and directed 
a verdict for defendant, the directing 
of the verdict was error since the 
cause should have been submitted to 
another jury.—Southern Const. Co. 
V. Southern Surety Co., 10 TenmApp. 
606. 

95. Ky.—Simpson v. Halcomb, 210 

S.W.2d 768, 807 Ey. 228. 

64 C. J. p 428 note 20. 

▼acianoe 

Trial judge does not have the func¬ 
tion to raise an objection to a vari¬ 
ance between allegations and proof 
of his own motion and assign it as 
a reason for directing a verdict.— 
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Gibson V. Stainless Steel Sales Corp., 
70 A.2d 861, 166 Pa.Super. 300. 

96. N.D.—Gran v. Gran, 290 N.W. 
241, 69 N.D. 726. 

97- Mich.—Wright v. Towle, 84 N. 
W. 678, 67 Mich. 265. 

98. Va.—Realty Co. of Virginia v. 
Burcum, 106 S.B. 375, 129 Va. 466. 

64 C.J. p 422 note 99. 

Power of trial judge in federal case 
to take case or question from jury 
see Federal Courts § 186 f. 
Motion for judgment used in place 
of motion for directed verdict see 
supra •§ 249 €U 

Statute prohibltiiig peremptory In- 
Btruottons is not to be construed as 
applying to cases in whldh the ver¬ 
dict of the jury depends necessari¬ 
ly and exclusively on a question of 
law.—Realty Co. of Virginia v. Bur¬ 
cum, supra—Small v. Virginia Ry. & 
Power Co., 99 S.E. 626, 126 Va. 416. 
In KonlsiaiLa 

(1) Motions for directed verdicts 
are unknown, and they may not be 
invoked by disguising them with the 
label of exception of no right or 
cause of action.—^Home Ins. Co. of 
N. T. V. I. R. & G. Co., App., 48 
So.2d 604—Bartholomew v. Impas- 
tato, App., 12 So.2d 700, rehearing re¬ 
fused 13 So. 2d 124. 

(2) However, where plaintiff can¬ 
not recover regardless of what de¬ 
fense may be Interposed or testimony 
adduced by defendant, trial court on 
his own motion can stop case with¬ 
out further testimony and reject 
plaintiff's demand, notwithstanding 
defendant's offer to present his de¬ 
fense.—^Buttltta V. J. C. Penny Co., 
App., 164 So. 469. 

99. Tenn.—Cantwe.ll v. Knoxville^ 
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eral rule, at common law,l and under the statutes,* 
in a civil action the trial court has the power, with¬ 
in the restrictions, if any, prescribed by statute,* 
to direct a verdict in a proper case.^ In some ju¬ 


risdictions a verdict cannot be directed in favor of a 
litigant who carries the burden of proving the 
fact* In other jurisdictions a verdict may be 


etc., R. Co.. 18 S.W. 271, 90 Tenn. 

688 . 

64 C.J. p 4^2 note 1. 

I. Mass.—^Thurlow v. Welcih, 25 N. 

12.2d 478. 805 Mass. 220. 

Mo.—^Home Trust Oo. v. Josephson, 
95 S.W.2d 1148, 689 Mo. 170, 105 
A.L.R. 1068. 

64 C.J. p 422 note 5. 
a. Ga.—Whitlock v. Michael. 65 S. 
£.2d 797, 208 Ga. 229—Dodd v. 
Callaway, 46 S.E.2d 740, 76 Ga. 
App. 629. 

Mich.—Xiane v. B. & J. Theatres, 23 
N.W.2d 120. 814 Mich. 666. 

8. Ga.—Carawan v. Carawan, 46 S. 
E.2d 588, 203 Ga. 325—Head v. 
Lee, 45 S.E.2d 666. 203 Ga. 191. 
Mich,—Blom v. McBride, 271 H.W. 
529. 278 Mich. 708. 

N.T.—Sokoloff V. Wapnick, 266 N.T. 

S. 805. 149 Misc. 585. 

Partioillax statates 

(1) Judicial authority to direct a 
verdict was unaffected by statute for¬ 
bidding court to comment on the evi¬ 
dence or srive any chargre unless re¬ 
quested by one of parties.—Jskup v. 
Lewis Grocer Co., 200 So. 597, 190 
Miss. 444. 

(2) Effect of statute prohibiting: 
second reversal by same court 
agralnst same party on weight of evi¬ 
dence may not be avoided by in¬ 
structing directed verdict.—Crist v. 
Campbell, 187 NJB. 191, 46 Ohio App. 
432, affirmed Campbell v. Crist, 187 
N.E. 718, 127 Ohio St, 182. 

Objection by adverse party 

(1) Under a statute providing that 
a motion for a directed verdict eihall 
be denied if the adverse party ob¬ 
jects thereto, it is the duty of the 
trial court to deny a motion for a1 
directed verdict and submit the case 
to the Jury where a timely objec¬ 
tion to the motion is interposed by 
the adverse party.—N’icholson v, 
Roop, N.D., 62 N.W.2d 478—Ells¬ 
worth V. Martindale-Hubbell Law Di¬ 
rectory. 289 N.W. 101. 69 N.D. 610— 
Rulon V. Holllhan, 270 N.W. 849, 67 
N.D. 143—64 C.J. p 423 note 6 [a] 
( 1 ). 

(2) The purpose of such a statute 
is to defer a ruling by the court on 
the sufficiency of the evidence until 
after a verdict has been returned.-^ 
Ellsworth V. Martindale-Hubbell Law 
Directory, 289 N.W. lOL 69 N.D. 610 
—McLeod V. SimoUf 200 N.W. 790, 51 
N.D. 533. 

(8) Other cases relating to the 
validity and construction of such a 
statute see 64 C.J. p 428 note 6 La]. 
4. Ala.—Stevens v. Deaton Truck 
Line. 54 So.2d 464, 256 Ala. 229. 
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Cal.—Walters v. Bank of America 
Nat. Trust & Savings Ass*n. 69 P. 
2d 839. 9 Cal.2d 46, 110 A.L.R. 1259 
—Southern Cal. Tel. Co. v. Carpen¬ 
ter. 171 P.2d 142, 75 Cal.App.2d 
836. 

Ga.—Whitlock v. Michael. 65 S.E.2d 
797, 208 Ga. 229—Cannon v. Heard. 
52 S.E.2d 459, 204 Ga. 891—Cara¬ 
wan v. Carawan, 46 S.E.2d 588, 203 
Ga. 325—Head v. Lee. 45 S.E.2d 
666, 203 Ga. 191—Rivers v. Atlan¬ 
ta Southern Dental College. 1 S.E. 
2d 750, 187 Ga. 720-^eabolt v. 
Christian. 60 S.E.2d 540, 82 GeuApp. 
167—Dodd V. Callaway, 46 S.B.2d 
740, 76 Ga.App. 629—^Pearl Assur. 
Co. V. Nichols, 37 S.B.2d 227, 73 
Ga.App. 452—^Pape v. Woolford 
Realty Co., 134 S.E. 174, 35 Ga. 
App. 284. 

HL—^Merlo v. Public Service Oo. of 
Northern Illinois. 45 N.E.2d 665. 
381 ni. 300, followed in 45 N.E.2d 
677, 381 Ill. 836—Hadden v. Pifer, 
89 N.E.2d 854, 389 Ill.App. 287— 
Hughes V. Bandy. 84 N.E. 2d 664, 
836 ULApp. 472, affirmed 87 N.E. 
2d 855. 404 Ill. 74. 

Ran.— V. Brennan, 95 P.2d 585. 
150 Kan. 502. 

Ky.—Masonic Widows and Orphans 
Home and Infirmary v. City of 
Louisville, 217 S.W.2d 816, 809 
Ky, 532. 

Mass.—^Thurlow v. Welch, 25 N.E. 

2d 478, 805 Mass. 220. 

Mich.—Lane v. B & J Theatres. 28 
N.W.2d 120, 314 Midh. 666. 

Miss.—Jakup v. Lewis Grocer Co.. 
200 So. 697, 190 Miss. 444—Hlinois 
Cent. R. Co. V. Humphries. 155 
So. 421, 170 Miss. 840. 

Mo.—^Home Trust Co. v. Josephson, 
95 S.W.2d 1148, 339 Mo. 170, 105 A, 
L.R 1068—State ex rel. Witte 
Hardware Co. v. McElhinney, 100 
S.W.2d 86. 231 Mo.App. 860. 

N.T.—Cravath v. Baylis, 99 N.T.S. 

978, 113 App.Div. 667. 

Okl.—McNeil v. Brogan. 202 P.2d 
696, 201 Okl. 125—Howard Greene 
Torpedo Co. v. Big Chief Drilling 
Co., 102 P.2d 872, 187 Okl. 321. 

Pa.—Smith v. Bhler, 76 A.2d 865. 866 
Pk. 111. 

Tenn.—Supreme Liberty Life Ins. 
Oo. V. Pemelton, 148 S.W.2d 1, 24 
Tenn.App. 576—Ward v. Southern 
Ry. Co., 15 Tenn.App. 880—Taylor 
V. Beaty. 8 Tenn-App. 810. 

Tex.—Collier v. Edwards, dv.App., 
194 S.W.2d 968—Rudeo Oil & Gas 
Co., v, Gu]tf Oil Corp., Civ.App., 169 
S.W.2d 791, error refused. 

Wls.—Shumway v. Milwaukee Ath¬ 
letic Club, 20 N.W. 2d 123. 247 Wis. 
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893—Smith v. Pabst, 288 N.W. 
780. 233 Wis. 489. 

64 O.J. p 422 notes 2, 8. 

Power of court to amend directed 
verdict see infra S 515. 

Power of court to reserve decision on 
motion until after verdict by Jury 
see infra 9 260. 

Available meihod 

An available method for a defend¬ 
ant to dispose of a suit instituted 
against him without full trial is 
by a point for binding instructions. 
—Mazer v. Wann, 22 Au2d 707. 843 
Pa. 375. 

Gcaatliig of aoiundt 
The power of the trial court to di¬ 
rect a verdict is the same, and is 
subject to the same limitations, as 
its power to grant a nonsuit.—Pel- 
lett V. Sonotone Corp., 160 P.2d 783. 
26 Cal.2d 705. 160 A.L.R. 863—Gish 
V. Los Angeles Ry. Corp., 90 F.2d 
792, 18 Cal. 2d 670—Glndraux v. Mau¬ 
rice Mercantile Co.. 47 P.2d 708, 4 
Cal. 2d 206—Heilman v. Los Angeles 
Ry. Corporation, 27 P.2d 946, 135 
CaLApp. 627, rehearing denied 28 P. 
2d 384, 185 Cal.App. 627. 

Ckmsolidated ease 

Directing verdict for plaintiff 
against defendant in consolidated 
case in presence of Jury was not er¬ 
ror, where cases were consolidated 
without objection.—Northwestern 

Mut. Life Ins. Co. v. West, 68 P.2d 
428, 62 App.D.C. 381, certiorari de¬ 
nied 54 B.Ct. 631, 292 U.S. 627, 78 
L.Ed. 1482. 

Aotiou bQF other Indge 
Notwithstanding any action which 
might previously ha.ve been tshen by 
some other Judge .In sustaining suffi¬ 
ciency of count as a pleading. Judge 
hearing case on merits could direct 
a verdict for defendant if facts al¬ 
leged or offered in proof did not con¬ 
stitute a cause of action.—^Brignati 
v. Medenwald. 53 N.E.2d 673. 315 
Mass. 636. 

5. Md.—^Alexander v. Tingle, 30 A. 
2d 737. 181 Md. 464—Spence v. 
Bethlehem Steel Co., 197 A. 302. 
173 Md. 539. 

IXL North Carolina 

(1) It h8LB been held that a ver¬ 
dict cannot be directed in favor of 
the party having the burden 
proof.—^Bryant v. Murray, 79 S.E.2d 
243, 239 N.C. 18—City of Shelby v. 
Lackey, 72 S.B,2d 757, 23>6 N.C. 369 
—^McCracken v. Clark, 69 S.£L2d 184, 
235 N.C. 186—Haywood v. Home Ins. 
Co., 12 S.E.2d 221, 218 N.C. 736— 
Evans V. Imperial Life Ins. Co., 196 
S.B. 814, ^13 N.C. 539—House v. Sea¬ 
board Air Line R. Co., 42 S.E. 553, 
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directed for either party,® but in some of the ju- and so is strictly limited.^® 
risdictions the rule is qualified by holding that Successor judge. Where the trial judge reserved 
ordinarily it cannot be directed in favor of the decision on defendant’s motion for a directed ver- 
party having the burden of proof,*? or that it is returned its verdict, and 

seldom directed in his favor,® or that it may be before deciding the motion, his 

ordered in his favor only in exceptional circum- successor judge has been held empowered to decide 
stances.® motion, where he studied the full record and 

A motion to direct a verdict has been held to be such examination fully prepared him to reach a 
entirely under the control of the court,^® and the determination.^® 
ruling on the motion to be entirely within the dis¬ 
cretion of the court but other authority has held § 251. Right to Move 

that the power of the trial court therein is not dis- Where a verdlcst may be directed either for the plaln- 
cretionary,^® except in extreme cases where but tiff or for the defendant, either party may move for a 
one factual conclusion is possible.^® The power verdict. 

of directing a verdict, however, is a delicate one,i^ Where the practice with respect to directing a 


131 N.C. 103—Gwyn Harper Mfg. Co. 
V. Carolina Cent. R. Co., 38 S.B. 894, 
128 N.C. 280—Spruill v. Northwest¬ 
ern Mut. Life Ins. Co., 27 S.B. 39, 120 
N.a 141—64 C.J. p 422 note 4 [b] 
(1). (3). 

(2) Verdict cannot be directed In 
favor of a defendant who has the 
burden of provingr contributory neg- 
llg-ence.—Cox v. Norfolk & C. B. Co., 
31 S.B. 848, 123 N.C. 604. 

(8) Verdict cannot be directed In 
favor of party setting up counter¬ 
claim.—McCoy V. Wachovia Bank & 
Trust Co., 169 S.B. 644. 204 N.C. 
721. 

(4) However, the rule has been 
held subject to the qualification that, 
where the evid^pce_ia admitted, or 
is sufficient and there is no con- 
fligtln^ the testimony or the is¬ 
sues]^ any adverse infecenses pos¬ 
sible/ the court Is autliOTlzed to di¬ 
rect/a verdict for the party having 
the burden of proof.—^Reinhardt v. 
Life & Casualty Ins. Co. of Tennes¬ 
see. 161 S.B. 528, 201 N.C. 785—64 
C.J. p 422 note 4 [b] (2). 

8. HI.—Tennes v. Tennes, 50 N,B. 

2d 182, 820 HLApp. 19. 

Okl.—^Howard Greene Torpedo Co. 
V. Big Chief Drilling Co., 102 P.2d 
872, 187 Okl. 321. 

55 C.J. p 1102 notes 80, 81—64 C.J. 

p 422 note 4. 
roar plaintiff 

Tezm.—Supreme Liberty Life Ins. Co. 
V. Pemelton, 148 S.W.2d 1, 24 Tenn. 
App. 576. 

Against defendant 

Pa.—Phillips V. Upper Darby Tp„ 
Com.Pl., 34 DeLCo. 172. 

On motion to dismiss complaint 
Where trial Judge decided as mat¬ 
ter of law, after aU evidence was in, 
that plaintiff had no case, his rulings 
could properly take form of instruct¬ 
ed verdict, notwithstanding defend¬ 
ants had merely renewed their mo¬ 
tion to dismiss complaint.—^Raimonde 
V. Purcell, D.C.Mun.App., 96 A. 2d 
590. 


Party having burden of proof 

Trial court may direct verdict in 
favor of party on whom rests bur¬ 
den of proof.—Walters v. Bank of 
America Nat. Trust & Savings Ass'n, 
•69 P.2d 839. 9 C€a.2d 46. 110 A.L.R. 
1259—Southern Cal. Tel. Co. v. Car¬ 
penter, 171 P.2d 142. 75 Cal.App.2d 
886 . 

7. Ohio.—^Degraw v. Lamport, 17 
Ohio Cir.Ct..N.S., 401. 

64 C.J. p 422 note 4 [a], [c]. 

8. Iowa.—Carr v. Iowa Mut. Tor¬ 
nado Ins. Ass*n, 49 N.W.2d 498, 242 
Iowa 1084, 28 A.L.R.2d 751. 

9. N.H.—Buffum v. Buffum, 195 A. 
679, 89 N.H. 210. 

10. N.J.—Allgeier v. Brie R. Co., 
124 A. 769, 100 N.J.Law 89—Cook 

V. American Smelling & Refining 
Co., 122 A. 748, 99 N.J.Law 81. 

After statement of intent to direct 
The trial Judge had authority to 
submit case to Jury, even though he 
had stated after close of evidence 
that he would direct verdict for 
plaintiff.—Bass v. Thigpen, 86 S.B. 
2d 187. 78 Ga.App. 279. 

11. Iowa.—Potter v. Robinson, 9 N. 

W. 2d 467, 288 Iowa 479. 

64 C.J. p 421 note 82 [a] (1). 
Discretionary action of trial court 
with respect to direction of verdict 
not reviewed unless discretion 
abused see Appeal and Brror S 
1612. 

Sound discretion 

Miss.—^Illinois Cent. R. Co. v. Hum¬ 
phries, 156 So. 421, 170 Miss. 840. 
At close of plaintUTs case 
A motion by defendant for a di¬ 
rected verdict at the close of plain¬ 
tiff’s case without defendant having 
closed his case is addressed to the 
discretion of the court.—Solomon v. 
Shepard Co., 200 A. 993, 61 R.I. 382. 
Permitting plaintiff to complete 
proof 

Action of trial court in holding 
case over for almost a week so that 
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plaintiff might have an opportunity 
to complete his proof. Instead of 
granting a directed verdict for de¬ 
fendant, was not an abuse of discre¬ 
tion.—Geiger v. Massachusetts Bond¬ 
ing & Ins. Co., D.C.Mun.App., 47 A. 
2d 98. 

m Michigan 

(1) The direction of a verdict has 
been stated to rest on a strict legal 
right.—^Randolph v. Detroit United 
R. Co., 181 N.W. 44, 213 Mich. 100. 

(2) However, the statute provid¬ 
ing that the court may reserve deci¬ 
sion on request for a directed verdict, 
and submit case to the Jfiry under 
proper instructions, permits exer¬ 
cise of discretion, and whether mo¬ 
tion for directed verdict shall be 
granted, or denied, or decision there¬ 
on reserved, rests in Judgment of the 
court.—Lane v. B. & J. Theatres, 28 
N.W.2a 120, 814 Mich. 666. 

18. Tenn.—Norman v. Southern Ry. 
Co., 104 S.W. 1088, 119 Tenn. 401— 
Anderson v. Strlbling, 15 Tenn. 
App. 267. 

Wash.—Williams v. Hofer, 191 P.2d 
306, 30 Wash.2d 253. 

64 C.J. p 421 note 82 [a] (8). 

13. Minn.—Van Taasel v. Patterson, 
50 N.W.2d 118, 285 Minn. 152. 
Manifest duty to set aside a vex- 

dlct involves no discretion, except in 
those extreme cases where evidence 
is so overwhelmingly on one side as 
to leave no room to doubt what facts 
are.—Kundlger v. Prudential Ins. 
Co. of America, 17 N.W.2d 49, 219 
Minn. 25. 

14. Fla.—^Duval Laundry Co. v. 
Reif, 177 So. 726, 130 Fla. 276. 

64 C.J. p 423 note 7. 

15. Cal.—Gish V. Los Angeles Ry. 
Corp., 90 P.2d 792, 18 Cal.2d 670. 

64 C.J. p 428 note 8. 

16. U.S.—Cahill V. Mayflower Bus 

Lines, C.C.A.N.T., 77 -F.2d 838, 

certiorari denied 56 S.Ct 156, 296 
U.S. 629. 80 LuBd. 447. 
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verdict is governed by statutes, a litigant is not en¬ 
titled to resort to such practice except in com¬ 
pliance with the statutory provisions.^*^ Where, 
as discussed supra § 250, the court has power to di¬ 
rect a verdict for either plaintiff or defendant, 
either party may move for a directed verdict^S The 
fact that defendant moves for a nonsuit does not 
cut off the right thereafter to move for the direction 
of a verdict.i9 On the other hand, the fact that 
defendants waive a motion for nonsuit made at the 
end of plaintiffs testimony does not preclude them 
from moving for direction of verdict at the close 
of the whole case and, similarly, defendant's fail¬ 
ure to ask a peremptory instruction at the close of 
plaintiff's case does not impair the right to move 
for verdict at the close of the whole case.^i Nei¬ 
ther party is precluded from making the motion 
because the adverse party has already done soM 
However, where one party has conceded certain of 
the requested prayers for the other party which 
submit the case to the juiy for their finding, it has 
been held that he cannot thereafter consistently ask 
that the case not be so submitted and hence cannot 
request a directed verdict^^ 


TRIAL §§ 251-252 

Motion by defendant for nominal damages for 
plaintiff. There is authority to the effect that de¬ 
fendant may move for the direction in favor of 
plaintiff of a verdict for nominal damages.^^ 

§ 252. Grounds for Motion 

a. In general 

b. Variance 

c. Invalid or defective pleadings 
a. In QenersJ 

The direction of a verdict depends on the state or 
condition of the evidence and ordinarily is grounded on 
the legal insufficiency of the evidence. 

The direction of a verdict is a matter which de¬ 
pends on the state or condition of the evidence,^® 
or, as has been held in some jurisdictions, of the 
evidence and pleadings 26 While, at least in some 
jurisdictions and under some circumstances, motions 
to direct are granted or refused on grounds relat¬ 
ing to variance, as discussed infra subdivision b of 
this section, or to the absence of any valid pleading, 
infra subdivision c of this section, ordinarily the 
question presented is whether the evidence is legal¬ 
ly sufficients*^ under the standards established as to 


17- Mich.—wicks v. Cramton, 300 
N.W. 76. 299 Mich. 252—Blom v. 
McBride, 271 N.W. 629, 278 Mich. 
703. 

Xhe xnriinary purpose of motions 
under statutes abolishing demurrer 
to the evidence and substituting a 
motion for directed verdict, and pro¬ 
viding that party whose motion for 
directed verdict has been denied may 
move to have an adverse verdict and 
Judgment entered thereon set aside 
and to have judgment entered in ac¬ 
cordance with motion for directed 
verdict, is to obtain the correct judg¬ 
ment without the expense and delay 
of a new trial.—Girratono v. Kansas 
City Public Service Co., Mo.App., 243 
S.W.2d 539, affirmed 261 S.W.2d 69, 
363 Mo. 359. 

18. Ill.—^Illinois Tuberculosis Ass'n 
V. Springfield Marine Bank, 282 lU. 
App. 14. 

64 C.J. p 423 note 10. 

On motion of plaintiff 
Cal.—Walters v. Bank of America 
Nat. Trust & Savings Ass'n, 69 
P.2d 839, 9 Cal.2d 46, 110 A.L.H. 
1259. 

Any party not having burden of proof 
Any party may properly move for a 
directed verdict in his favor on any 
issue as to which his opponent has 
the burden of proof, but not for an 
instructed verdict on any issue as to 
which the moving party has the bur¬ 
den of proof, unless the faots are un¬ 
controverted or the parties have 
agreed as to the facts.—Alexander v. 
Tingle, 30 A.2d 737, 181 Md. 464. 


19. N.J.—^Allgeier v. Brie R. Co., 124 
A. 769, 100 N.J.L,aw 89. 

Power of court to grant direction of 
verdict after prior refusal to non¬ 
suit see infra § 260. 

20. Wash.—Gardner v. Porter, 88 P. 
121, 45 Wash. 168. 

21. U.-S.—Travelers' Ins. Co. v. Ran¬ 
dolph, Tenn., 78 P. 764, 24 C.C.A. 
305. 

64 C.J. p 423 note 13. 

22. N,D.—First Nat. Bank v. 

Strauss, 194 N.W. 900, 60 N.D. 71. 

23. Md.—Smith v. Brown, 86 A. 609, 
119 Md. 236. 

24^ Ariz.—Sharp v. Western Union 
Tel. Co.. 6 P.2d 895, 39 Arlz. 349, 
80 A.L.R. 293. 

N.J.—^Van Houten v. Campbell, 153 
A. 391, 9 N.J.Misc. 214. 

25. Ariz.—Salt River Valley Water 
Users' Assoc, v. Berry, 250 P. 356, 
31 Ariz. 39. 

64 C.J. p 424 note 24. 

Necessity and sufficiency of state¬ 
ment of grounds see infra § 253 b. 
Necessity that motion for directed 
verdict state specific grounds there¬ 
for in trial of case in federal court 
see Federal Courts § 136 f (6) (a). 
Agreement not relied on 
Where defendant's counsel express¬ 
ly stated during trial that defendant 
did not claim anything with respect 
to clause in agreement, and agree¬ 
ment was admitted by court for lim¬ 
ited purposes of showing that it was 
agreement that was executed, defend¬ 
ant could not assert clause of agree¬ 
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ment as a ground for a motion for a 
directed verdict—Silveira v. Croft, 
77 A.2d 911, 116 Vt 420. 

2& Mass.—Rankin v. Brockton Pub¬ 
lic Market, 153 N.B. 97, 267 Mass. 
6 . 

Neb.—^Hibner v. Westover, 110 N.W. 
732, 78 Neb. 161. 

27. Ariz.—^Fagerberg v. Phoenix 

Flour MiUs Co., 71 P.2d 1022, 50 
Ariz. 227. 

Cal.—^Parker v. James B. Granger, 
Inc., 52 P.2d 226, 4 Cal.2d 668, ap¬ 
peal dismissed and certiorari denied 
Parker v. James Granger, Inc., 56 
S.Ct 958, 298 U.S. 644, 80 L.£d. 
1376—^Bdelson v. Higgins, 111 P.2d 
668, 43 Cal.App.2d 769. 

Fla—Swilley v. Economy Cab Co. of 
Jacksonville, 66 So.2d 914. 

HI.—Blsher v. Wittier, 1 N.E.2d 908, 
285 Ill.App. 261—^Paulsen v. Coch- 
fleld, 278 I11.APP. 596. 

N.Y.—Gallagher v. Citizens Water 
Works of Town of Highlands, 104 
N.Y.S.2d 196, 278 App.Biv. 792, af¬ 
firmed 104 N.B.2d 363, 303 N.Y. 805. 
64 C. J. p 424 note 28. 

Grant or refusal of motion for direct¬ 
ed verdict as raising only question 
of existence of legally sufficient 
evidence to sustain determination 
of trial court on appeal see Appeal 
and Error 9 1671 a 
Only question, presented is whether 
there Is any evidence in the record 
tending to prove the allegations of 
the complaint.—^Moffltt v. O. L. D. 
Forwarding Co., 78 N.E.2d 164, 331 
IlLApp. 278. 
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the circumstances when direction may or should be 
granted or denied, as discussed infra §§ 2S&-259. 

The motion challenges and seeks to have the court 
pass on the legal sufficiency of the evidence.^® It 
does not involve or challenge the weight of the evi¬ 
dence,^® the credibility or comparative value of the 
testimony of the several witnesses,®® the admis¬ 
sibility of the evidence,®^ its competency,®® or its 
improper reception over objection.®® Statements 
made in unreported arguments of counsel cannot 
constitute grounds for direction.®^ Likewise, the 
motion may not be granted on the ground of a de¬ 
fect®® or nonjoinder®® of parties, or for a mis¬ 
joinder of parties ;®7 failure to file the claim sued 
on within the time fixed by law;®® misconduct of 
counsel;®® withdrawal of counsel for the adverse 
party from further participation in the trial the 
fact that statements made in a pretrial deposition 
are inconsistent with testimony at the trial testi¬ 
mony by a plaintiff slightly inconsistent with his 
testimony at a prior trial of the case, but not such 
as to amount to the taking of contrary positions at 


the two trials;^® or for lack of jurisdiction in the 
trial court4® Likewise, a motion for a directed 
verdict is not an appropriate method by which to ob¬ 
ject to the form of the action, and the fact that the 
wrong form has been chosen is not a ground for 
direction,44 the motion being in effect a request to 
rule that the evidence is insufficient to sustain a 
recovery in any form of action.45 

According to some authority, the trial court is 
not bound by the theory on which counsel base their 
request,4® and it may direct a verdict on a ground 
different from that assigned,47 but, according to 
other authority, in view of the requirement that the 
motion specifically state the grounds on which di¬ 
rection of verdict is sought, as discussed infra § 
253 b, a direction of verdict is limited to the grounds 
stated in the motion and cannot be had on other 
grounds.48 However, it is sufficient to make it the 
power and duty of the trial court to direct that 
even one of the grounds stated in, or reasonably to 
be implied from, the motion is good; they need not 
all be.4® Likewise, the motion may not be granted 


28. Cal.—^Edelson v. Hissins, 111 P. 

2d 668. 43 CaLApp.2d 759. 

Ky.—Jump V. Asbiand Oil Co.. 259 S. 
W.2d 12. 

Mo.—State ex ret Witte ISardware 
Co. V. McBlhlnney, 100 S.W.2d 36, 
231 Mo.App. 860. 

Or.—Phillips V. Colfax Co., 248 P.2d 
276, 195 Or. 285, rehearing denied 
245 P.2d 898, 195 Or. 285. 

Tenn.—Curtis v. Kyte, 106 S.W.2d 
234. 21 Tenn.App. 115. 

64 C.J. p 425 note 30. 

The purpose of a defendant's mo¬ 
tion for a directed verdict is to deter¬ 
mine whether there is any evidence 
to establish a cause of action.—^Ten¬ 
nessee Eastman Corp. v. Newman, 
121 S.W.2d 130, 22 Tenn,App. 270. 

29u Cal.—^Tracy v. I* A. Paving Co., 
41 P.2d 942, 4 CaLApp.2d 700. 

Ill.—^Dalmatinsko Dobrotvorno Orust- 
vo -Sveti Frano Imotski v. First 
Union Trust & Savings Bank, 268 
IllApp. 814. 

Mo.—State ex reL Witte Hardware 
Co. V. McHlhinney. 100 S.W.2d 36, 
231 MoA.pp. 860. 

64 C. J. p 425 note 81. 

Weight of evidence as factor in con¬ 
sideration of motion see in&a 5 
257. 

30. Cal.—Edelson v. Higgins, App., 
Ill P.2d 668, 43 Cal.App.2d 759. 
Fla.—^Duval Laundry Co. v. Beif, 177 
So. 726. 130 Fla. 276. 

Ill.—^Dalmatinsko Dobrotvorno Drust- 
vo Sveti Frano Imotski v. First 
Union Trust & Savings Bank, 268 
IlLApp. 314. 

64 C.J. p 425 note 32. 

Credibility as factor in consideration 
of motion see infra 9 257. 


81. Ky.—McIntosh v. Colwell, S3 S. 
W.2d 678, 236 Ky. 641—McDermott 

V. Byrley Supply Co., 28 S.W.2d 
988, 234 Ky. 670. 

32. Ariz.—Salt River Valley Water 
Users' AlSs'u v. Berry, 250 F. 356, 
31 Ariz. 39. 

Ky.—McDermott v. Byrley Supply 
Co., 28 S.W.2d 988, 234 Ky. 670. 

33. Ariz,—Salt River Valley Water 
Users' Ass’n v. Berry, 250 P. 356, 
31 Ariz. 39. 

64 C.J. p 425 note 41. 

Consideration to be griven to evidence 
improperly admitted or excluded 
see infra $ 257. 

34. N.T.—^West Pub. Co, v. Oluck, 
165 N.T.S. 514, 92 Misc. 198. 

35. S.C.—Baker v. Btartford Fire Ins. 
Co., 11 IS.R2d 434. 195 S.C. 378— 
Neel V. Clark, 8 S.B.2d 740, 193 S.C. 
412—Elirton v. Howard, 134 S.E. 
869, 137 S.C. 11. 

36. Mass.—^Phelps v. Shawprint, 
Inc., 103 N.B.2d 687, 328 Mass. 352. 

S.C.—^Kirton v. Howard, 134 S,B. 869, 
137 S.C. 11. 

64 C.J. p 425 note 85. 

37. N.D.—Brufterts v. Ober, 188 N. 

W. 174, 48 NJO. 997. 

64 C.J. p 425 note 34. 

38; Ky.—Davis v. B. K. NeweU Co., 
266 S.W. 1061, 206 Ky. 121. 

39. R.L—Parkinson v. Murphy, 107 
A. 285. 

Tex.—Padgett v. Hines, Clv.App., 192 
S.W. 1122. 

40. Wls.—R^hr V. Chicago, N. S. A 
M. R. R., 180 N.W. 827, 179 Wls. 
106. 


41. Md.—^Pullman v. Ray, 94 A2d 
266, 201 Md. 268. 

42. U.S.—A m e r i c a n Agricultural 
Chemical Co. v. Hogan, Mass., 218 
F. 416, 180 C.C.A. 62. 

43. Iowa.—Ayres v. Nopoulos, 216 
N.W. 258, 204 Iowa 881. 

64 C. J. p 425 note 42. 

Motion for directed verdict as admis¬ 
sion of jurisdiction see infra 9 
255. 

44. U.S.—^Tuppela v. Mathison, C.C. 

' A.Alaska, 291 F. 728. 

64 C.J. p 425 note 43. 

45. Mass.—^Rubin v. Huhn, 118 N.B. 
290, 229 Mass. 126, 4 A.L.R. 1190. 

64 C.J. p 425 note 44. 

46. Ala.—Cole V. Lambert, 106 So. 
180, 214 Ala. 57. 

47. Tennl—^Friedman v. Georgia 
Showcase Co., 188 8.W.2d 9, 27 
Tenn.App. 574. 

Commodity sold or notes 
Where conditional seller^s motion 
was for Judgment on purchase-money 
notes rather than for possession of 
the article sold, and trial court ruled 
that conditional seller was not enti¬ 
tled to Judgment both on notes and 
for possession of the article, the tri¬ 
al court was authorized to direct a 
verdict for possession of the article, 
notwithstanding such ground was not 
assigned in the motion.—^BYledman v. 
Georgia Showcase Co., 183 S.W.2d 9, 
27 Tenn.App. 574. 

48. S.D.—Mattoon v. Fremont, etc., 
R. Co., 60 N.W. 740, 6 S.D. 196. 

64 C.J. p 425 note 47. 

49. U.S.—Casey-Hedges Co. v. Oliph- 
ant, Tenn., 228 F. 636, 143 CC.A, 
158. 
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on such grounds as a misjoinder of counts or causes 
of action,5® although there is also authority to the 
contrary.5^ 

On default, a court may direct a verdict for par¬ 
ticular damages on the same grounds as it may di¬ 
rect a verdict where the issues are litigated.52 
Where plaintiff refuses to proceed with the trial, 
defendant’s motion for a directed verdict in his 
favor should be granted,®® Under some rules a 
verdict may not be directed where, when the case 
is called for trial, one party does not appear or is 
not ready, without satisfactory excuse being made 
known to the court.®^ 


b. Vaiiance 

In a number of Jurisdiction^ a material variance be¬ 
tween the pleading and the proof constitutes a proper 
ground on which to direct a verdict. 

In some jurisdictions, where there is a material 
variance, the court shotdd dismiss the complaint and 
may not properly direct a verdict.®® In other juris¬ 
dictions, however, a material variance between the 
pleading and the proof constitutes a ground on 
which to direct a verdict,®® where the adverse 
party fails or refuses to amend to make the plead¬ 
ings and the proof conform.®^ Unless there is an 
actual variance®® of a material character,®® vari- 


60. N.D.—Brulfarts v. Ober, 188 N. 
W. 174, 48 NJ>. 997. 

64 C.J. p 425 note 36. 

Joinder of causes in single count 
Motion for directed verdict on 
ground that first count stated two 
distinct causes of action under stat¬ 
ute and at common law was properly 
denied where, even If plaintiff might 
have been compelled to elect between 
two causes of action, defendant had 
right to move to require plaintiff to 
elect, or defendant could have de¬ 
murred to first count as framed, and 
trial court considered first count only 
as being based on statute.—Sylvia v. 
New York, N. H. & H. B. Co., 6 N.E, 
2d 359, 296 Mass. 157. 

61. R.L—^Reynolds v. Mlssler, 83 A. 
2d 914, 79 R.L 89, opinion adhered 
to 90 A.2d 779. 

Only method to raise gueetiou 
Where at close of evidence the sit¬ 
uation W 81 S disclosed that a portion 
of injuries was caused by separate 
acts of defendants and a portion by 
concurring acts of both, a motion 
for directed verdict was the only 
manner for defendants to raise ques¬ 
tion of improper joinder.—StanoUnd 
Oil & Gas Co. V. McKlnnls, 224 P.2d 
600, 203 Okl. 587. 

68. S.C.—Gkuisden v. Home Fertilizer 
& Chemical Co., 72 S.E. 15, 89 S.a 
483. 

53, m.—Wilhite v. Agbayani, 118 N. 
m2d 440, 2 Ill.App.2d 29. 

On motlou for dismissal 
Where counterplaintlffs motion for 
a dismissal of counterclaim without 
prejudice amounted to a refusal on 
his part to proceed with the trial and 
was unauthorized for noncompliance 
with the statute, with respect to dis¬ 
missal after trial has begun, defend¬ 
ant's motion for a directed verdict in 
his favor should have been allowed.— 
Wilhite V. Agbayanl, 118 N.E.2d 440, 
2 ni.App.2d 29. 

54. Pa.—Mazl v. McAnlis, 74 A.2d 
108, 365 Pa. 114. 

Where case was called for trial and 
plaintiff did not appear because of a. 


misunderstanding that the trial had 
been continued, entry of directed ver¬ 
dict instead of a nonsuit was improp¬ 
er, and the court properly struck off 
the directed verdict.—^Mazi v. McAn¬ 
lis, 74 A.2d 108, 365 Pa. 114. 

56. Ga.—Findley v. Central of Geor¬ 
gia Ry. Co., 66 S.R 485, 7 GaApp. 
180. 

N.T.—Gallaudet v. Kellogg, 31 N.E. 
337, 133 N.T. 671. 

56. AJa.—Louisville & N. R. Co. v. 

Johns, 63 So.2d 574, 258 Ala. 440. 
Ariz.—^McClure v, Johnson, 69 P.2d 
573, 50 Ariz. 76. 

Ky.—Todd v. Hargis, 187 S.W.2d 739, 
299 Ky. 841. 

Pa—Gibson v. Stainless Steel Sales 
Corp., 70 A.2d 861, 166 PaSuper. 
300—Sipior V. XT. a Glass Co., 200 
A. 938, 132 PaSuper. 208. 

R. I.—Collins V. Palmer, 37 A.2d 658, 
70 RL 143. 

64 C.J. p 426 note 58. 

Sufficiency of statement of variance 
as ground for motion for directed 
verdict see infra § 253 b. 

Objeotloii to evldenoa 

(1) Denial of affirmative charge 
because of variance is not error 
where no objection to evidence was 
offered on that ground.—Watkins v. 
Reinhart, 9 So.2d 113, 243 Ala 243— 
64 C.J. p 426 note 58 [e]. 

<2) Variance between contract 
pleaded and contract testified to with¬ 
out objection was held not to require 
court to instruct a verdict.—Wright 
V. Davis, Tez.Civ.App., 193 S.W.2d 
294. 

67. B:y.—Martin v. Wheeler, 11 S.W. 
2d 961, 226 Ky. 884. 

64 C.J. p 426 note 57. 

68. Iowa—Sanford v. Luce, 60 N.W. 
2d 885. 

64 C.J. p 426 note 52. 

69. Iowa.—Sanford v. Luce, supra 
Mont.—^Pritchard Petroleum Co. v. 

Farmers Co-Op. Oil & Supply Co., 
190 P.2d 55, 121 Mont. 1. 

S. C.—^Langston v. Fiske-Carter Const. 
Co., 185 S.E. 62, 180 S.C. 113. 

64 C.J. p 426 note 53. 
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VaTiance held to autluozize ffireotloiL 

(1) Generally. 

Mass.—Coburn v, Moore, 68 N.B.2d 
5, 320 Mass. 116—O'Connor v. Na¬ 
tional Metals Co., 53 N.E.2d 153, 
317 Masa 803—^Manning v. Loew, 
46 N.E.2d 1022, 313 Mass. 252— 
Glynn v. Blomerth. 44 N.m2d 784, 
312 Masa 299—^Pacheco v. Mede¬ 
iros. 198 N.E. 506, 292 Masa 416. 
R.I.—Collins V. Palmer, 37 A2d 658, 
70 R.I. 143. 

(2) Where plaintiff brought and 
tried his cause as one founded in tort 
and not on contract, that is, on the 
claim that defendants fraudulently 
conspired to defraud him of broker's 
commission, but he failed to establish 
It on that theory, and when the evi¬ 
dence was all in there were no Issues 
other than whether plaintiff was the 
procuring cause of the sale and 
whether he was employed by one de¬ 
fendant as agent, trial court properly 
directed a verdict against plaintiff.— 
Tapper v. Pliam, 8 N.W.2d 500, 212 
Minn. 295. 

Vazianoe authovlsiiig dizeotlo& of vsr. 
diet held not shown 

(1) Generally.—DTOnofrio v. First 
Nat Stores, 26 A.2d 758, 68 R.L 144. 

(2) Description of alleged oral 
agreement In proof of claim in slight¬ 
ly different terms from that declared 
on was not such variance between 
pleading and proof as would justify 
directed verdict for defendant at con¬ 
clusion of testimony.—^Menzoian v. 
Johnson, 189 Au 410, reargument de¬ 
nied 190 A. 435, 57 R.I. 451. 

(3) Complaint alleging damage to 
automobile parked on highway and 
proof showing that the automobile 
was parked three or four feet from 
the edge of the pavement did not en¬ 
title defendant to a directed verdict. 
—Ray V. Terry, 28 So.2d 916, 32 Ala. 
App. 582, certiorari dismissed 28 So. 
2d 918, 248 Ala. 640. 

(4) Direction of verdict on the 
ground of variance was not author¬ 
ized where the declaration alleged 
that the contract sued on was made 
with all the individual defendants 
jointly and severally, and the evi- 
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ance cannot successfully be urged as a ground for 
direction; moreover, at least in some jurisdictions, 
in order to operate thus, the variance must be of 
such a character as to have prejudiced the movant®® 
or to have misled him.®^ 

Under some authorities it is discretionary with 
the court whether to sustain a motion grounded on 
variance or to permit an amendment of the plead¬ 
ings to conform to the proof,®2 particularly where 
both parties ignore the variance during the trial 
and a party is not entitled to an affirmative charge 
on the ground of variance where the case is tried 
without the variance being called to the attention 
of the trial court®^ or where the issues are tried 
with the express or implied consent of the parties 
and the evidence is sufficient to entitle plaintiff to 
recover.®® The fact that a statement made in a pre¬ 
trial deposition is inconsistent with allegations in 
the declaration is not ground for a directed ver 
diet.®® 

Departure. Where suit was brought and prose- 


88 C.J.S. 

cuted on a certain theory, but, after the conclusion 
of the testimony, counsel stated that plaintiff was 
suing on a different theory, there was a departure 
which constituted a ground for the direction of a 
verdict.®^ 

c. Invalid or Defective Pleadings 

A motion to direct a verdict is not designed to ful¬ 
fill the function of a demurrer to the pleadings, and 
although the Insufficiency of the pleadings to state a 
cause of action or defense may generally be reached by 
such a motion, defects in the pleadings which may be 
cured by amendment do not constitute grounds for a 
directed verdict. 

A motion to direct a verdict is not designed to 
fulfill the function of a demurrer to the pleadings,®® 
and, although there is some authority to the con¬ 
trary,®® in a number of jurisdictions it has been 
held or stated not to involve or question the suffi¬ 
ciency of the pleadings,70 at least where no refer¬ 
ence is made to the motion in the pleadings and 
the insufficiency of the pleadings affords no ground 
for the direction of a verdictJ® 


dence tended to show that the con¬ 
tract was made with some, but not 
all, of the individual defendants.— 
Phelps V. Shawprint, Inc., 103 N.E.2d 
687, 328 Mass. 352. 

60. Iowa.—Sanford v. Luce, 60 N.W. 
2d 885. 

Mont.—^Pritchard Petroleum Co. v. 
Farmers Co-Op. Oil & Supply Co., 
190 P.2d 65, 121 Mont 1—Webber v. 
Massachusetts Bonding & Ins. Co., 
263 P. 101, 81 Mont 351. 

S.C.—^Langston v. Fiske-Carter Const 
Co., 185 SJE. 62, 180 S.C. 113. 

64 C.J. p 426 note 54. 

61. Iowa.—Sanford v. Luce, 60 N.W. 
2d 885. 

Pa.—^Platz V. McKean Tp., 36 A. 136, 
178 Pa. 601. 

S.C.—^Langston v. Fiske-Carter Const 
Co.. 185 S.E. 62, 180 S.a 113. 
Theory of defense 
A motion for directed verdict on 
ground of variance Is properly denied 
where such motion appears contrary 
to the theory of defense pleaded in 
the answer.—Pritchard Petroleum 
Co. V. Farmers Co-Op. Oil & Supply 
Co., 190 P.2d 65, 121 Mont 1—Web¬ 
ber V. Massachusetts Bonding & Ins. 
Co., 263 P. 101. 81 Mont 351. 

62- Vt—Silveira v. Croft, 77 A.2d 
911, 116 Vt 420. 

64 C.J. p 426 note 59. 

Amendmant held to prednde affirma¬ 
tive charge 

Ala.—^Poole v. Fletcher, 169 So." 868, 
233 Ala. 54. 

Amendment authorized but not made 
Refusing Instruction in nature of 
a demiiirer to - evidence, on ground 
that proof did not sustain allegations 


of unamended petition after amend¬ 
ment permitting change in parties 
plaintiff had been allowed, was prop¬ 
er notwithstanding amendment had 
not been made, where after allowance 
of amendment the record showed that 
after allowance of amendment case 
proceeded to judgment as though 
amendment had been made,—^Pleld 
V. Dowling, MoA.pp., 122 S.W.2d 30. 

63, Ohio,—Kauffman v. Schauer, 169 
N.E. 566. 121 Ohio St. 478. 

64, Ala.—^Woodward Iron Co. v. 
Mumpower, 28 So.2d 625, 248 Ala. 
602—Schaeffer v. Walker, 3 So.2d 
406, 241 Ala. 630—^Aplin v. Dean, 
164 So. 737, 231 Ala. 320. 

Waiver 

Where defendant waived his objec¬ 
tion to any variance between allega¬ 
tions and proof and failed specifically 
to assign a variance as a reason for 
binding Instructions, a directed ver¬ 
dict in favor of defendant on that 
ground was erroneous.—Gibson v. 
Stainless Steel Sales Corp., 70 A.2d 
861, 166 Pa.Super. 300. 

65, Arlz.—Carl v. McDonald, 133 P. 
2d 1013, 60 Ariz. 170. 

68. Md.—^Pullman v. Ray, 94 A.2d 
266, 201 Md. 268. 

67. Colo.—^Peterson, Shirley & 

Gunther v. Western Equipment Co., 

■ 269 P. 900, 84 Colo. 298. 
nepartare held not shown 
' Proposed amended complaint end 
counsel's opening statement were 
held not a departure authorizing a 
directed verdict,—McAllister v. Sloen, 
aCLA.Ark., 81 P.2d 707. 

68. Or.—Ridley v.‘Portland Tsixlcab 

Co., 177 P. 429, 90 Or. 629. ' 
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R.I.—Ooipns Juris qnoted In Ther- 
rien v. First Nat. Stores, 6 A.2d 731, 
732, 63 R.I. 44. 

Tenn.—Tennessee Eastman Corp. v. 
Newman, 121 S.W.2d 130, 22 Tenn. 
App. 270. 

Objection to evidence as permissible 
mode of attacking pleading on 
ground that it fails to state cause 
of action see Pleading § 652. 

Special demurrer 

Motion for directed verdict cannot 
serve the office of a special demurrer. 
—Tamalpais Land & Water Co. v. 
Northwestern Pac. R. Co., 167 P.2d 
826, 73 Cal.App.2d 917. 

89. Ky.—Jump v. Ashland Oil Co„ 
269 S.W.2d 12. 

64 C.J. p 426 note 63 [a]. 

Peremptory Instmction. held not 
authorized because of plaintiff's fail¬ 
ure to deny plea in answer.—Smith 
V. Treacy, 172 S.W.2d 670, 294 Ky, 
680. 

70. Ill.—Sheppard v. Cummings, 67 
N.B.2d 907, 324 IlLApp. 227—Car- 
son-Payson Co. v. Peoria Terrazzo 
Co.. 6 N.E.2d 634, 288 IlLApp. 583 

, —^tJnion Trust Co. v. Chicago Nat. 

: Life Ins. Co., 267 IlLApp. 470. 
Tenn.—^Tennessee Eastman Corp. v. 
Newman, 121 S.W.2d 130, 22 Tenn, 
App. 270—Curtis v. ]&yte, 106 S.W. 

: 2d 234, 21 Tenn.App. 116—Little 
River Ry. Co, v. Dotson, 11 Tenn. 
App. 538. 

64 C.J. p 426 note 63. 

71. Md.—Standard Motor Co. v. 
Shockey, 114 A. 869, 139 Md. 127— 

, Rlcliardson v. Milburh,' 11 Md. 840. 

72. Tenn.—Curtis v. Kyte, 106 S.W. 

. 2d 234, 2l''Tenn.App. il5. 

64'C.J. p'427 note 66. i ‘ ' 
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This rule, however, has been subjected to various 
modifications and qualifications, not altogether uni¬ 
form in statement. Thus the rule in some jurisdic¬ 
tions is that the insuflSciency of the pleading is no 
ground for a direction where the defects are such 
as might be cured by amendment,7S but it is other¬ 
wise where no cause of action or defense is stated 
and the insufficiency is such that it cannot be cured 
by any amendment.74 Under a somewhat similar 
rule in other jurisdictions, where plaintiff fails to 
state a cause of action or defendant fails to state a 
defense, the invalidity of the pleading constitutes 
a ground for the direction of a verdict but if 
a good cause of action or defense is stated, even 
though defectively, the defects in the pleading do 
not so operate,76 as, for instance, where the plead¬ 
ing is not subject to a general demurrer^? or is suffi¬ 


cient to sustain a judgment on default.^* 

A pleading which is demurrable is, it has been 
held, ground for a motion to direct.^® It has, for 
instance, been held a ground for direction of a ver¬ 
dict that plaintiff has failed to allege the existence 
of a notice, or some like circumstance, which is a 
condition precedent to the existence of any lia¬ 
bility ;60 that the petition shows on its face that 
defendant is not a legal entity and hence that no 
judgment can properly be rendered against it;6l 
that the petition shows the action is barred by lim¬ 
itations that the petition shows the action is 
prematurely brought,®^ although as to this latter 
proposition there is also authority to the contrary 
that the plea sets up an illegal defense,-86 that a 
plea in confession and avoidance is insufficient to 
constitute a defense ;86 or that there is no pleading 


73- B.I.—Therrien v. First Nat. 

Stores, 6 A.2d 731, 63 B.L 44. 

64 C.J. p 427 note 66. 

Failure to plead freedom from ooiu 
ttibutory noffligeiLoe did not author¬ 
ize a direction of the verdict.—Wil¬ 
son V. Corbin, 41 N.W.2d 702, 241 
Iowa 693. 

Formal defects 

A motion to direct a verdict can¬ 
not be used to assail formal defects 
in the declaration which, if they had 
been attacked by demurrer or simi¬ 
lar pleadings, might have been correct¬ 
ed by amendment.—Therrien v. First 
Nat Stores, 6 A2d 781, 63 R.I. 44. 
Insntnoienoy of evidence 

A direction of verdict on the ground 
of no cause of ajction involves insuffi¬ 
ciency of the evidence and not in¬ 
sufficiency of the complaint or dec¬ 
laration.—^Therrien v. First Nat 
Stores, supra. 

74. Iowa.—Austin Western Ca v. 
Weaver Tp., 114 N.W. 189, 186 
Iowa 709. 

64 C.J. p 427 note 67. 

Oontradlotory counts 
Where defendant counterclaimed 
for damages due to plaintiffis negli¬ 
gence, and as second count pleaded 
settlement and compromise, counts 
were contradictory, and motion for 
directed verdict against second count 
was properly sustained.—Stevens v. 
Gear, 39 N.W.2d 408, 240 Iowa 1348. 

75. Ala.—Alabama Power Co. v. Cur¬ 
ry, 153 So. 634, 228 Ala. 444. 

Fla.—^Berger v. Mabry, 151 So. 302, 
113 Fla. 31. 

Ky.—^Rose v. Callahan, 246 S.W.2d 
582. 

Mass.—Payne v. R. H. White Co., 49 
N.F.2d 425, 314 Mass. 63. 

Mo.—New York Cent R. Co. v. Chi¬ 
cago & F. I. R. Co., 231 S.W.2d 
174, 360 Mo. 885. 

49 C.J. p 821 note 40—64 aj. p 427 
note 68. 


AftMT antendment omittiiig 
ant as party 

In action against a corporation and 
an individual defendant wherein 
plaintiffs filed amended petition omit¬ 
ting corporation from suit and sub¬ 
stituting another corporation as de¬ 
fendant direction of verdict for cor¬ 
poration named as defendant in origi¬ 
nal petition was not error.—West v. 
Johnson, TexCivApp., 129 S.W.2d 
811, error refused. 

76- Ala.—^Federal Automobile Ins. 

Ass’n V. Meyers, 119 So. 230, 218 

Ala. 520. 

64 C.J. p 427 note 69. 

Pleadings heia sufficient 

(1) Declaration held sufficient— 
Buskey v. City of Worcester, 94 N.B. 
2d 776, 826 Mass. 405. 

(2) Pleadings and proof held suffi¬ 
cient to show cause of action for 
money had and received so as to 
make it error to grant motion for in¬ 
structed verdict—Staats v. Miller, 
243 S.W.2d 686, 150 Tex. 581. 

Defects held not gxonnds for direc¬ 
tion, of verdict 

(1) Failure to state amount of 
damages in body of petition, but only 
in prayer.—Bringardner Lumber Co. 
V. Middleton, 124 S.W.2d 52, 276 Ky. 
247. 

(2) Want of verification of peti¬ 
tion and insufficiency of its allega¬ 
tion,—^Flimln’s Adm’x v, Flimln, 75 
S.W.2d 502, 265 Ky. 772. 

(3) Petition for injuries to em¬ 
ployee, which alleged that circular 
saw and other max^hinery were in 
dangerous and defective condition 
and were not properly safeguarded, 
was sufficient under statute, as 
against motion for peremptory in¬ 
struction, notwithstanding absence of 
allegation that machinery was pal¬ 
pably dangerous.—^Bringardner Lum¬ 
ber Co. V. Middleton, 124 fi.W.2d 62, 
276 Ky. 247. 


(4) Where a substantial right of 
plaintiff was prlma facie at least 
shown to have been violated, trial 
court erred in instructing a verdict 
against plaintiff, even though plain¬ 
tiff brought action seeking to recover 
for conversion and not for breach of 
contract, and failed to plead or prove 
mecusure of damages.—Wright v. Dar 
vis. Tex.Civ.App., 193 S.W.2d 294. 
77- Tex.—Williams v. Texas Em¬ 
ployers Ins. Ass’n, Civ.App., 186 S. 
W.2d 262, error refused—Western 
Medical Arts Bldg. Corporation v. 
Bryan, CivApp., 5 S.W.2d 862. 

78. Ala.—Federal Automobile Ins. 
Assoc. V. Meyers, 119 So. 230. 218 
Ala. 620. 

79. Ohio.—Weinberg v. Schaller, 171 
N.E. 346, 34 Ohio App. 464. 

sa Ill.—Ouimette v. City of Chica¬ 
go, 90 N.E. 300, 242 Ill. SOL 
64 C.J. p 428 note 73. 

8L Iowa.—Austin Western Co. v. 
Weaver Tp., 114 N.W. 189, 136 Iowa 
709. 

88. Ky.—Curlin v. Ashby, 264 S.W. 
2d 67L 

Where defendaiLt pleaded limitatloiLS 
Ky.—Curlin v. Ashby, supra. 

83. Iowa.—Seaton v. Hinneman, 50 
Iowa 895. 

84. S.C.—Leonard v. People’s Tobac¬ 
co Warehouse Co., 122 S.E. 678, 128 
S.C. 155. 

85. Ga.—^Parcel Delivery Co. v. 
American Oil Pump & Tank Co., 104 
S.E. 27, 25 Ga.App. 659. 

86. Fla.—^Berger v. Mabry, 151 So. 
802, 113 Fla. 3L 

BvideoLoe sastalniiig plea 

The text rule has been followed 
even though there was evidence sus¬ 
taining the plea.—Berger v. Mabry, 
151 SOw 302, 118 Fla. 3L 
I Court fritiould never direct verdict 
I for defendant on a plea which is in 
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in support of defendant’s defenses as manifested by 
his proof.s^ The fact that a pleading is vague, in¬ 
definite, or uncertain is never ground for direc- 
tion.88 Erroneous allowance of an amendment 
furnishes no ground on which a verdict may be di- 
rected^s 

Defendant has been held entitled to a directed 
verdict on the grotmd of plaintiff’s failure to 
traverse defendant’s plea of contributory negli¬ 
gence.®® It has been held erroneous for the court 
to withdraw a case from the jury and render judg¬ 
ment over the aggrieved party’s objection on an oral 
contract admitted by both parties, but pleaded by 
neither.®! The fact that the answer sets up a valid 
defense to an action does not bar the direction of 
a verdict if there is no evidence submitted to sustain 
the answer, and the facts proved conclusively 
demonstrate the liability of defendant.®® 

Pleadings and proof insufficient It is a suflScient 
ground for a motion for a directed verdict that 
both the pleadings and the evidence fail to show that 
plaintiff has a good cause of action,®® as where there 
is no averment and no proof of an essential fact.®^ 

Prior objection. Although there is some authority 


to the contrary,®® it has been held in a number of 
jurisdictions that the movant must theretofore have 
made timely proper objection to the pleading in¬ 
volved by demurrer or other appropriate methods in 
order that defects in the pleadings may afford a 
basis for the direction of a verdict,®® and if the 
cause is tried on an insufficient or immaterial plea, 
without objection being first taken by demurrer, the 
trial court cannot instruct the jury to find against 
the evidence supporting such plea.®^ 

Where pleading eliminated. Where a pleading, or 
some essential element thereof on which the validity 
of the whole depends, is properly stricken, and no 
other or further pleading is filed by the pleader, 
verdict may, on that ground, properly be directed 
against him.®® It is proper to direct a verdict for 
plaintiff where all defensive pleadings have been 
eliminated.®® Also, a direction of a verdict in 
favor of plaintiff in a suit on a verified or open 
account is proper where no defensive pleading is 
filed and the case is in default.! A motion for a 
directed verdict for defendant cannot be based on 
a defense expressly withdrawn at the commence¬ 
ment of the trial.® 


law insufficient as a defense.—Berger 
V. Mal)ry> ISl So. 302, 113 Fla. 31. 
87* Ely.—^Eoae v. Callahan, 246 S.W. 
2d 682. 

88. Ala.—Rasco v. Jefferson, 38 So. 
246, 142 Ala. 705. 

Ohio.—Hell v. Proctor, 12 Ohio App. 
35. 

88. Ala.—McCormick v. Badham, 67 
So. 609, 191 Ala. 339. 

90. Ky.—Haggard v. Johnson, 229 
S.W.2d 764, 312 Ky. 770—City of 
Pineville v. Asher, 154 S.W.2d 545, 
287 Ky. 503. 

91. Okl.—Micco Y. Burke-Greis Oil 
Corp., 141 P.2d 270, 193 Okl. 81. 

98. N.J.—Guaranty Trust Co. of 
New York y. Stamler, 158 A. 749, 
10 N.J.M18C. 234. 

Denial of motion to strike 
Denial of motion to strike defend¬ 
ant's answer did not bar direction of 
verdict for plaintiff.—Guaranty Trust 
Co. of New York v. Stamler, supra. 
Where eomi^aliit snffloient 
A plaintiff whose pleadings are suf¬ 
ficient to warrant relief should be 
granted judgment, where no evid^ce 
Is produced to support affirmative 
equitable defenses pleaded ^ sole 
defenses In answer.—Stafford v. Mc- 
Dougal, 42 P.2d 520, 171'Okl. 106. 

98. Ga.—Swofford v. Glaze, 63 S.B. 
2d 342, 207 Ga. 532. 

R.L—^Therrlen v. First Nat. Stores, 6 
A.2d 731. 63 R.L 44. 

Tex.—Smith v. Safeway Stores, Civ. 
App., 167 S.W.2d 1044, 


94. Ohio.—Whlsman v. Willis, 62 N. 
K.2d 296, 76 Ohio App, 150. 

Dlsoretioii 

In action for real estate commis¬ 
sion, where petition did not allege and 
there was no proof that plaintiff was 
a licensed broker, and plaintiff did 
not proffer proof that he was li¬ 
censed, but merely requested to taJke 
testimony to develop whether he was 
licensed, and did not tender or sug¬ 
gest any amendment of pleading, re¬ 
fusal to permit plaintiff to offer fxir- 
ther testimony and then amend pe¬ 
tition was discretionary and direc¬ 
tion of verdict for defendant was 
proper.—Whisman v, Willis, supra. 

95. Fl€L—^Mackey v. Thompson, 14 
So.2d 571, 153 Fla. 210. 

R.L—^Therrien v. First Nat. Stores, 
6 A.2d 731, 63 R.I. 44. 

64 aj. p 428 note 80. 

96. R.L—Motte V. First Nat. Stores, 
70 A.2d 822, 76 R.I. 349, 20 A.D.R. 
2d 88. 

64 C.J. p 428 note 81. 

Where opealng statement showed a 
jury questioii. 

Mich.—Corfeld v. Douglas Houghton 
Hotel Co., 37 N.W.2d 169, 324 Mich. 
45‘9. 

Where prejudice from defect not 
shown 

R.I,—^Motte V. First Nat. Stores, 70 
A.2d 822, 76 It.1. 349, 20 A.UR.2d 
88 . 

97. Ala.—^Austin v. Clark, 25 So.2d 
415, 247 Ala. 560. 
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General charge hdd Improper 
Ala.—Austin v. Clark, supra. 

Where plea proved 
Where issue is joined on an imma¬ 
terial plea without objection to Its 
sufficiency and its averments are 
proved, defendant Is entitled to the 
general charge.—^Turner v. Williams, 
180 So. 95, 235 Ala. 502. 

Proof of oondusion 
Where defendant pleads a mere 
conclusion and the facts of the case 
do not support the conclusion, the 
plea is not sustained.—Turner v. 
WiUiams, 180 So. 95, 236 Ala. 502. 

98. Gta.—Loftis V. day, 189 S.B. 668, 
164 Ga. 845. 

64 C.J. p 428 note 83. 

99. Ga.—Eubanks v. Taylor, 39 S.H 
2d 449, 74 Ga.App. 243—Walden v. 
Barwick, 84 S.E.2d 552, 72 Ga.App. 
546. 

Answer 

(1) Where case was In default 
when answer was stricken on demur¬ 
rer, plaintiff was entitled to a direct¬ 
ed verdict.—^Lunsford v. Howe, 30 S. 
E.2d 207, 71 GkuApp. 106. 

(2) Where plea and answer were 
stricken and damages were liquidat¬ 
ed, plaintiff was entitled to a ver¬ 
dict.—^Hayes v. Hannah, 5 S.E.2d 
782, $1 Ga.App. 86. 

Ga.—Watson As Strickland v. 
Parian Paint Co., 75 S.!Bw 608, 138 
Ga. 621—Grogan v. Herrington,, 64 
S.p.2d 284, 79 Ga.App. 505. 

2m U.S.—General Paint Corporation 
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§ 253. Form and Requisites of Motion 

a. In general 

b. Statement of grounds 

a. In General 

A motion or request for a directed verdict should 
conform to the requirements of statutes or rules of court 
prescribing its form and requisites. 

A motion or request for a directed verdict should 
conform to the requirements of statutes or rules of 
court prescribing its form and requisites.^ In some 
jurisdictions it may be informal.^ The motion 
should be clear and unambiguous and, hence, it is 
the better practice that the motion not be compli¬ 
cated with statements as to the law;® nor should 
movant include as part of the motion a request that 
the court make a special finding of the fact, the 
conjunction of such a request with the motion 
destroying the validity of the latter.^ It has been 
held that inclusion of such a motion among a num¬ 
ber of requests for specific instructions, without no¬ 
tice thereof to the opposing party, is not a proper 
method of making the motion.® The court is not 
required to separate a motion or request made joint¬ 
ly in behalf of several defendants, even though a 
directed verdict might properly have been given as 
to one defendant® Movant, it has been held, should 
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ask for a verdict conforming in form to those which 
are returned by the jury in the absence of a direc- 
tion.l® The trial judge has power to direct a ver¬ 
dict different from the one for which application is 
made,^i or he may direct a verdict on an irregular 
or insuflScient motion by one of the parties.^® 

Under some circumstances, it has been held that 
applications or requests to the court may be treated 
as motions for directed verdicts, where otherwise 
sufficient in form and contents, although made or 
styled as some other kind of pleading,such as, 
for instance, motions for judgment,^^ motions for 
nonsuit, when treated by court and counsel as being 
for direction of verdict,^® or motions for dismissal 
of the complaint,!® or demurrers to plaintiffs evi- 
dence!7 if interposed at the close of the whole case. 
However, it has been held that a motion for judg¬ 
ment notwithstanding the verdict cannot be treated 
as a motion to direct, since it comes too late;!® but, 
where the wording and substance of the motion are 
such as to make it a motion for a directed verdict, 
the fact that it is erroneously entitled a motion for 
judgment notwithstanding the verdict will not pre¬ 
clude the trial court from acting on it!® it has 
also been held that requests for instructions to the 
jury may be treated as motions for directed ver¬ 
dicts,®® but under some rules of court the question 


V. Kramer, O.C.A.OkL, $8 F.Sd 40, 
certiorari denied 54 S.Ct 628, 292 
U.<S. 623, 78 Jj.m, 1478. 

8. Tex.—Johnson Aircrafts v. Wll- 
born, ClvA-pp., 190 S.W.2d 426, re¬ 
fused for want of merit I 

Form and sufficiency of motion for 
directed verdict in trial of a case in 
a federal court see Federal Courts 
S 136 f (6) (a). 

Bxpr osai ott of opinion. 

Mere statement of counseTs opinion 
that he does not '*thlnk plaintiff has 
£rot a case** is not a motion for di¬ 
rection.—Schmelzer v. Oamle-Gtoudie 
Mfg. Co., 271 S.W. 829, 219 Mo.App. 
389. 

^ Neb.—^Rhoads v. Columbia Fire 
Underwriters* Agency, 260 N.W. 
174, 128 Neb. 710. 

64 C.J. p 428 note 84. 

5. Mo.—liatham v. Hosch, 233 S.W. 
84, 86, 207 MoAlPP. 381. 

64 C.J. p 430 note 97. 

Amount of verdict 
Refusal of plaintiff’s instruction 
for directed verdict was proper where 
instruction gave no guide to Jury 
with respect to amount of verdict di¬ 
rected.—^Universal Credit Co. v. Uhrl, 
Mo.App., 101 S.W.2d 601. 

6. Colo.—^Thomas v. Carey, 68 P. 
1093, 26 Colo. 485. 

7. U.S.—^Sonnentheil v. Christian 
Moerleln Brewing Co., Tex., 75 F. 


850, 21 C.C.A. 390, rehearing denied 
76 F. 1006, 21 C.C.A. 392, affirmed 
19 S.Ct. 288, 172 UJS. 401, 43 KBd. 
492. 

8. BL—Calumet Mec. St. R. Co. v. 
Christenson, 48 N.1L 962, 170 UU 
888 . 

64 C. j. p 430 note 96. 

8. Miss.—Dement v. Summer, 165 
So. 791, 175 Miss. 290. 

Several or Joint motion. 

Where defense counsel treats a 
motion for directed verdict made at 
the close of plaintiff’s case as several 
and not Joint, it will be deemed to be | 
several.—Cuz^ v. Kaderbek, 68 NJBL 
2d 277, 321 niApp. 471. 

10k N.C.—^Bottonos v. Seaboard, etc., 
R. Co., 13 S,m 788, 109 N.a 72. 

64 aJ. p 430 note 6. ! 

11. Tenn.—Friedman v. Greorgia 
Showcase Co., 188 S.W.2d 9, 27 
TenmApp. 574. 

18. Tex.—BCarvey v. Elder, CivA.pp., 
191 S.W.2d 686. 

Power of Judge to direct verdict with¬ 
out request therefor by either par¬ 
ty see supra $ 249 d. 

13. Okl.—Kizziar v. Pierce, 226 P.2d 
941, 204 OkL 61. 

Pa—Kaeslin v. Joa B. Grreenberg 
Co., Com.PI., 84 West.Co. 75. 

14. Mont—Schwanekamp v. Modem 
Woodmen of America, 120 P. 806, 44 
Mont 626. 


Motion for flnfllng and Judgment 
Where, after plaintiff had intro¬ 
duced evidence, defendant moved for 
Judgment against plaintiff and the 
motion was not denominated a de¬ 
murrer to the evidence, it was re¬ 
quired to be treated as a motion for 
finding and Judgment for the defend¬ 
ant rather than a demurer to the 
evidence.—Pesch v. Oretter, 24 NJEl 
2d 923, 216 lad. 396. 

18. Vt—Castonguay v. Orand Trunk 
Ry., m A. 908, 91 Vt 371. 

16. U.Sk—O’Boyle v. Northwestern 
Fire & Marine Ins. Co., C.C.AN.Y., 
49 F.2d 718. 

N.T.—Sabatino v. Thomas Crimmins 
Const Co., 168 N.Y.S. 495. 102 Misc. 
172, affirmed 172 N.Y.S. 917, 186 
App.Div. 891. 

17. Okl.—Kansas City Southern Ry. 
Co. V. Tucker, 236 P. 36, 108 OkL 
259. 

64 C.J. p 481 note 12. 

18. Vt—Callahan v. Disorda, 16 A.2d 
179, 111 Vt 831. 

64 C.J. p 431 note 13. 

Time for motion see infra S 254. 

19. Mo.—Croskey v. Shawnee Realty 
Co., APP., 226 S-W.2d 509. 

20. Ark.—^International Shoe Co. v. 
Waldron, 188 S.W.2d 1046, 200 Ark. 
845. 

64 Cjr. p 430 note 10. 
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of whether the court should order a verdict must be ly or in writing,^^ However, under various statutes 
raised by motion and not by a request for instruc- or rules of procedure,a motion or request for a 
tions to the jury.2i directed verdict should be in writing,26 and under 

Peremptory instructions must include all the nec- ®t^t“tes such a motion must be accompanied 

essaiy elements to sustain a verdict^a Where, un- a wntten mstruction.27 The direction of a ver- 
der defendant’s admissions and the undisputed evi- defendant without a wntten request there- 

dence in the case, plaintiff is entitled to a verdict Prejudicial however, where plaintiff fails 

in his favor, a motion by plaintiff for a directed make out his case. 

verdict that the jury consider only damages and evidence. A motion for a finding and 

must find a verdict for plaintiff is a request for a fo, defendant need not set out the evi- 

peremptory instruction.^* dence 22 

Oral or written. In the absence of statute or rule 

of court requiring it, a motion for a directed verdict Conditional motion. In some jurisdictions a par- 
need not be in writing, and may be made either oral- ty may make his motion for a directed verdict with 


IJiiMrtloii, of insnffloUaoy of ovl- 
doaoo to rapport oartaia. eoimts of 
plaintiff*s declaration, althousrh usu¬ 
ally raised by motion, may be reach¬ 
ed by Instructions to jury.—<3-ilker- 
son V. Baltimore & O. R. Co., 51 S.1). 
2d 767, 132 W.Va. 183. 

Speoial instructlo]i. 

A request for special charge in¬ 
structing Jury to return verdict for 
defendant has same effect as motion 
for directed verdict.—Kizziar v. 
Pierce, 226 P.2d 941. 204 Okl. 51. 

21. Mass.—^EViedman v. Huck*s 

Transfer, Inc.. 108 N.£1.2d 680. 329 
Mass. 362—^E^e v. Tasi. 101 N.E. 
2d 128, 827 Mass. 724—Gregory v. 
Maine Cent R. Co.. 59 Rr.l!.2d 471, 
317 Mass. 636. 159 A.L.R. 714-^ 
Meldon v. Grubliaushas, 56 KB. 2d 
874. 817 Mass. 70—Barrison v. Bos¬ 
ton Blevated Ry. Co.. 55 K.EL2d 
707, 316 Mass. 463—Sullivan v. 
Ward, 24 N.12.2d 672, 304 Mass. 614, 
130 A.L 1 .R. 437—^PanneUa v. Reilly, 
28 K.E.2d 87, 304 Mass. 172—Far- 
num V. Bankers’ & Shippers’ Ins. 
Co. of New York, 183 NM. 718, 281 
Mass. 364—iSchusterman v. Rosen. 
183 n:EL 414, 280 Mass. 583. 

64 C.J. p 430 note 4 [a]. 

SnlTlclmioy of evidence 
A request for a ruling is not the 
proper method of raising question of 
sufficiency of evidence in a trial be¬ 
fore a Jury.—^Donahue v. Del, Inc., 50 
N.E.2d 207, 314 Mass. 460—Zawacki 
V. Finn, 29 N.B.2d 730, 307 Mass. 86* 
SMa±ag without Jury 

Court rule providing that question 
whether court shall order a verdict 
shall be raised by a motion and not 
by a request for instructions has no 
application to hearings without Ju¬ 
ry.—Commonwealth v. Carter, 27 N. 
R2d 690, 306 Mass. 141. 

22. m.—Arbogast V. Pennsylvania 
R. Co.. 99 N.m2d 408, 848 DLApp. 
465. 

IPlndlBgs 

An instruction which is in its na¬ 
ture peremptory must necessarily re¬ 
quire a finding of all the elements 


which authorize the verdict directed. 
—Clare v. Bond County Gas Co., 267 
IlLApp. 437. 

Held suffiolaat 

A peremptory instruction was held 
not fatally deficient even though it 
may have given emphasis to allega¬ 
tions in complaint because of ab¬ 
stracted statement of the answer.— 
Smith V. Illinois Cent. R. Co., 99 N. 
K2d 717, 343 RlJ^pp. 593. 

23. Or.—Sleep v. Morrill, 260 P.2d 
487. 199 Or. 128. 

24. Neb.—^Rhoads v. Columbia Fire 
Underwriters* Agency, 260 N.W. 
174, 128 Neb. 710. 

Pa.—^Manuel v. Mandros, Com.PL, 58 
Lianc.Rev. 167. 

64 C.J. p 430 note 5. 

25. Tex.—Routte v. Guaxlno, Civ. 
App., 216 S.W.2d 607, refused no 
reversible error—Honea v. Coca 
Cola Bottling Co., Clv.App.. 182 S. 
W.2d 512, reversed on other 
grounds 183 S.W.2d 968, 143 Tex. 
272, 160 A.L.R. 1445. 

Statute held inapplicable 
The provision of civil code requir¬ 
ing application to court for an order 
to be by written motion stating 
grounds governs applications for or¬ 
ders made prior to hearing or trial, 
and is Inapplicable to a motion for di¬ 
rected verdict.—Oganaso v. Mellow, 
201 S.W.2d 365, 356 Mo. 228. 

Buie requlzing statement of grounds 

(1) Even though rule of proce¬ 
dure which requires a motion for a 
directed verdict to state the specific 
grounds therefor does not specify 
that the motion shall be in writing, 
the spirit thereof is that it should be 
a written motion.—^Honea v. Coca 
Cola Bottling Co., Civ.App.. 182 S.W. 
2d 512, reversed on other grounds 
183 S.W.2d 968, 143 Tex. 272, 160 A.Ii. 
R. 1445. 

(2) Under rule requiring a motion 
for a directed verdict to state the spe¬ 
cific grounds therefor, better prac¬ 
tice requires motions to be in writing, 
although rule does not require writ¬ 
ing.—Funderburg V. Southwestern 
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Drug Corp., Tex.Civ.App., 210 S.W.2d 
607. 

26. Ala—Chichester v. First NaL 
Bank of Blrzningham. 5 So. 2d 772, 
242 Ala 227. 

Tex.—^Routte v. Guarino, Civ.App., 
216 S.W.2d 607, refused no reversi¬ 
ble error. 

64 C.J. p 430 note 2. 

27. Ill.—Compass Sales Corp. v. Na¬ 
tional Mineral Co., 53 N.E.2d 319, 
821 niApp. 522. error dismissed 57 
N.E.2d 888, 388 Ill. 28L 

64 C.J. p 430 note 3. 

XnstEuctioiL oonformlag to the mo- 
tion 

ni.—Fisher v. Wittier, 1 NJB].2d 908, 
285 IlLApp. 261. 

Better praotioe 

It is the better practice to present 
a written instruction to direct a paj> 
ticulax verdict with a motion for di¬ 
rected verdict made at close of all the 
evidence, so that all rights of propo¬ 
nent of the motion may be protect¬ 
ed.—Compass Sales Corp. v. National 
Mineral Co.. 53 N.E:2d 819, 821 IlL 
App. 522. error dismissed 57 N.E.2d 
888 , 888 nL 281. 

Where ruling reserved 

(1) Where the Judge reserves Judg^ 
ment on a motion for a directed ver¬ 
dict imtll after the return of the Ju¬ 
ry’s verdict, it is immaterial wheth¬ 
er or not the motion was accompanied 
by a written instruction.—Compass 
Sales Corp. v. National Mineral Co., 
supra. 

(2) Defendant’s failure to present 
written instruction with his motion 
for directed verdict made at close of 
all the evidence did not nullify mo¬ 
tion to extent that trial court could 
not reserve its ruling thereon and de¬ 
cide motion after verdict had been re¬ 
turned and recorded.—Compass Sales 
Corp. V. National Mineral Co., supra. 

28. Ala.—O’Bar v. Southern Life & 
Health Ins. Co., 168 So. 580, 232 
Ala. 459. 

29. Ind.—^Pesch v. Gretter, 24 NB. 
2d 923. 216 Ind. 896. 
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the condition therein that if it is overruled he shall 
have the right to go to the jury.^O 

b. Statement of Grounds 

Aa a general rule a motion or request for a directed 
verdict must specify the grounds on which It is based. 


TRIAL § 253 

Although there is some authority to the con¬ 
trary, generally, frequently under statutes or rules 
of procedure so providing,32 a motion for a di¬ 
rected verdict is required to state specifically the 
grounds on which it is based.33 Grounds which 


30. Ohio.—steel Materials Corp. v. 
Stem, 77 N.m2d 272, 82 Ohio App. 
89. 

Motion for directed verdict as waiver 
of right to jury trial see infra § 
256. 

Sefosal to accept hold improper 
Refusal to accept defendant’s mo¬ 
tion for instructed verdict made be¬ 
fore trial court had passed on or in¬ 
dicated what action it would take 
on plaintilTs luiaualified motion for 
instructed verdict merely because de¬ 
fendant’s motion reserved a right to 
go to jury if overruled was improper. 
—Steel Materials Corp. v. Stem, su¬ 
pra. 

31. U.S.—Tips V. tJ. S., aCA^Tex., 
70 F.2d 625—Jefferson Standard 
Liife Ins. Co. v. Stevenson, C.C.Au 
La., 70 F.2d 72. 

64 C.J. p 428 note 85. 

MotioiL in. general temui 
A motion for a peremptory instruc¬ 
tion in general terms Is sufficient to 
allow the court to direct a verdict on 
any ground that is valid.—^Ballow v. 
Postal Tel. Co., 12 TenmApp. 348— 
Tennessee Cent. Ry« Co. v« Zearing, 2 
Tenn.App. 451*. 

33. Ariz.—La Bonne v. First Nat. 
Bank of Ariz., 254 P.2d 435, 75 
Ariz. 184. 

Del.—^Maher v. Yoss, 98 A.2d 499. 
Md.—Levin v. Cook, 47 A.2d 505, 186 
Md. 535—Slajska v. Idzi, 47 A.2d 
503, 186 Md. 580. 

Mich.—^Turner v. Mutual Ben. Health 
& Accident Ass’n, 24 N.W.2d 634, 
816 Mich. 6. 

Mo.—Organaso v. Mellow, 201 S.W. 
2d 365, 866 Mo. 228—^Rosebrough v. 
Montgomery Ward & Co., App., 215 
S.W.2d 296—Schubert v. St. Louis 
Public Service Co., App., 206 S.W. 
2d 708, affirmed 214 S.W.2d 420. 
358 Mo. 308. 

Neb.—Segebart v. Gregory, 55 N.W.2d 
678, 156 Neb. 261. 

Tex.—^Red River Valley Pub. Co. v. 
Bridges, Clv.App., 254 S.W.2d 854,1 
refused no reversible error— 
Routte V. Guarino, Clv.App., 216 
S.W.2d 607, refused no reversible 
error—Arnold v. Tarrant Beverage 
Co., Civ.App., 216 e.W.2d 894, re¬ 
fused no reversible error—Geo. C. j 
Vaughan & Sons v. Harrisburg Nat. 
Bank, Civ.App., 196 S.W.2d 613, 
error dismissed—Harvey v. Elder, 
ClvJ^pp., 191 S.W.2d 686—John¬ 
son Aircrafts v. Wilborn, Clv.App., 
190 S.W.2d 426, refused for want 
of merit—Honea v. Coca Cola Bot¬ 
tling Co., Civ.App., 182 S.W.2d 612, 
reversed on other grounds 183 S.W. 


I 2d 968, 148 Tex. 272, 160 A.L.R 
[ 1446—^Lee v. Watson, Civ.App., 181 
S.W. 2d 699, error refused—Steed 

V. State. Civ.App., 180 S.W.2d 446, 
reversed on other grounds 183 S. 

I W.2d 468, 143 Tex. 82—Rudco Oil 
I & Gas Co. V. Gulf Oil Corp., Civ. 

App., 169 S.W.2d 791, error refused. 
33. Kan.—Smith v. Bassett, 152 P. 

2d 794, 159 Kan. 128. 

Md-—Slaska v. Idzi, 47 A.2d 503, 186 
Md. 530—^Lynch v. Rogers, 10 A.2d 
619, 177 Md. 478. 

Mich.—Turner v. Mutual Ben. Health 
8t Accident Ass’n, 24 N.W.2d 534, 
816 Mich. 6. 

Mo.—^Meyer v. St. Louis Public Serv¬ 
ice Co., App., 253 S.W.2d 525. 

Neb.—Segebart v. Gregory, 55 N.W. 

2d 678, 156 Neb. 261. 

N.H.—Craig v. Boston & MAine R R., 
32 A2d 316, 92 N.H. 408. 

N. J.—Gtordon v. Rollo Transit Corpo¬ 
ration, 167 A. 865, 11 N.J.Misc. 689. 
N.D.—Jacobs v. Bever, 55 N.W.2d 512. 
Or.—Woods V. Dixon, 240 P.2d 620, 
198 Or. 681—^Edvalson v. Swick, 227 
P.2d 183, 190 Or. 473—Ingalls v. 
Isensee, 133 P.2d 614, 170 Or. 393. 
Tex,—^EVnderburg v. Southwestern 
Drug Corp., Civ.App., 210 S.W.2d 
607—Geo. C. Vaughan & Sons v. 
Harrisburg Nat Bank, Civ.App., 
195 S.W.2d 613, error dismissed— 
Winn V. Warner, Civ.App., 198 S. 

W. 2d 867, reversed on other 
grounds 197 S.W.2d 338, 145 Tex. 
302—Safety Casualty Co. v. Har¬ 
rington, Civ.App., 193 S.W.2d 703, 
error refused no reversible error— 
Baylor v. Eastern Seed Co., Civ. 
App., 191 S.W.2d 689—Johnson Air¬ 
crafts V. Wilborn, Civ.App., 190 S. 
W.2d 426, refused for want of merit 
—^Lee V. Watson, Civ.App., 181 S. 
W.2d 599, error refused—Steed v. 
State, Civ.App„ 180 S.W.2d 446, re¬ 
versed on other grounds 183 S.W. 
2d 458, 143 Tex. 82—Wright v. 
Carey, Civ.App., 169 S.W.2d 749. 

Utah.—Sullivan v. Beneficial Life Ins. 
Co., 64 P.2d 351, 91 Utah 405— 
In re Bryan’s Estate, 26 P.2d 602, 82 
Utah 390. 

Vt—Granite Acceptance Corp. v. 
Fergnani, 71 A.2d 422, 116 Vt 155 
—^Dansro v. Scribner, 187 A. 803, 
108 Vt. 408—^Merchants’ Nat Bank 
V. Carpenter, 165 A. 909, 105 Vt 
389. 

64 C.J. p 428 note 86. 

“A motion for a directed verdict 
should specifically state the grounds 
upon which it is urged. It was due 
to the lower court that its attention 
be specifically called to the grounds 
upon which the motion was based; 
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it was due to opposing counsel so 
that they may have an opportunity, 
either intelligently to oppose the mo¬ 
tion and ask to reopen the case for 
the introduction of further testimony, 
or for leave to amend the pleadings 
or to move for a nonsuit; it was due 
to the appellate court so as to enable 
that court to see whether or not the 
grounds urged were the same as 
those presented to the trial court 
Where a motion for a directed verdict 
failing to state the grounds upon 
which it is based, is denied, it is un¬ 
fair to the trial court and to the ap¬ 
pellate court; but where it is grant¬ 
ed, it is unfair to the party against 
whom it is granted." 

U. ®.—Falvey v. Coats, COAuArk., 47 
F.2d 866, 867. 

Mich.—Associates Discount Corp. v. 
Gear, 54 N.W.2d 687, 690, 334 Mich. 
360. 

Purpose of requiremeiLt 

(1) The rule is remedial and for 
the benefit of plaintiff and the courts. 
—^Red River Valley Pub. Co. v. 
Bridges, Tex.Civ.App., 254 S.W.2d 854, 
refused no reversible error—Arnold 

V. Tarrant Beverage Co., Tex.Oiv. 
App., 216 S.W.2d 894, refused no re¬ 
versible error. 

(2) The rule is for the information 
of the court and counseL 

Iowa.—Jensvold v. Chicago^ G. W. R 
Co., 18 N.W.2d 616, 236 Iowa 708. 
Md.—Levin v. Cook, 47 A2d 605, 186 
Md. 535. 

N.D.—Farmers Ina Exchange v. ArIt, 
61 N.W.2d 429. 

(3) The purpose of the rule is to 
permit the opposing party to supply 
the defect if he can. 

DeL—Maher v. Voss, 98 A.2d 499. 
N.Y.—Mink V. City of Albany, 121 N. 
Y.S.2d 164, 203 Misc. 94. 

(4) The purpose of the rule is to 
require that any attack on evidence 
for material InsufiBlciency shall be 
raised at time when court may permit 
offer of additional evidence if it clear¬ 
ly appears to be necessary to due ad¬ 
ministration of justice.—Red River 
Valley Pub. Co. v. Bridges, Tex.Civ. 
App., 254 S.W.2d 854, refused no re¬ 
versible error. 

(6) It is due to the court and the 
opposing counsel that their attention 
should be called to the precise defect 
in the evidence, or the omission of 
evidence, that the party claims entitle 
him to the direction of the verdict; 
it is due to the court to enable it to 
pass understandlngly on the motion, 
and it is due to counsel that he may. 
if possible, supply the defective or 
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have not been set forth win be considered as waived, 
or not considered,and a motion which fails to 
specify the grounds therefor is properly denied,35 
sdthough in a jurisdiction where the court may di¬ 
rect a verdict of its own volition, as discussed supra 
§ 249 d, it has been held that the failure to allege 
the specific grounds is not fatal to a motion which 
the court grants.®® A general motion stating no 
grounds is not sufficient.®^ 

This requirement is particularly applicable where 
the motion is based on some defect in formal proof 
which may be remedied,®® or where there are sev¬ 
eral possible grounds on which the motion may be 
based.®® On the other hand, a general motion has 
been held sufficient where the contention is the 


broad one that the proof as a whole fails to disclose 
liability;^® and, if there is only one issue of fact to 
which the motion can apply, it has been held un¬ 
necessary to set out specifically the grounds there- 
for.^i Also, it has been held that a motion as to 
which no grounds are specified is sufficient, if it is 
apparent that the objection could not have been 
obviated if it had been particularly specified.^® 

It has been held that the specification of grounds 
for a motion for a directed verdict should be made 
at the time of making the request,^® although it has 
also been held that the requirement is sufficiently 
complied with if the movant, in the course of the 
trial, makes known to the court the grounds on 
which he relies.^^ In some jurisdictions the grounds 


omitted evidence if permitted to do so 
by the court. 

Neb.—^Rhoads v. Columbia Fire Un¬ 
derwriters' Aaency« 260 N.W. 174, 
128 Neb. 710. 

S.D.—^Tanderup v. Hansen, 66 N.W. 
1073, 8 S.D. 375. 

(6) Other reasons for requirement 
see 64 C.J. p 428 note 86 [b]. 

3>l8dl08e to court 

Movant must make known his 
grounds to the court.—Organaso v. 
Mellow, 201 S.W.2d 365, 856 Mo. 228 
—^Rosebrough v. Montgomery Ward & 
Co.. Mo.App., 215 e.W.2d 295—Schu¬ 
bert V. St. Ltouis Public Service Co., 
206 S.W.2d 708, affirmed 214 S.W.2d 
420, 858 Mo. 803. 

Where denial Intended 
Where a Judge is not prepared to 
grant a motion for a directed verdict, 
he should require moving party to 
state all the grounds relied on, since 
otherwise an exception to denial 
leaves open every ground in support 
of motion although not mentioned 
or thought of at time of trial.— 
Trltes V. City of MelrosCi 61 N.B.2d 
656, 818 Mass. 878. 

Waiver of reqiiireBiien.t 
A plaintiff can waive defendant's 
failure to comply with rule providing 
that a motion for a directed verdict 
shall state the specific grounds there¬ 
for, by not ^cepting to a motion that 
does not comply with the rule.— 
Routte V. Guarlno, Tex.CivApp., 216 
S.W.2d 607, error refused no reversi¬ 
ble error—Arnold v. Tarrant Bever¬ 
age Co., T6x.CivA.pp., 216 S.W.2d 
894, error refused xa> reversible error. 

94. Kan.—^mith v. Bassett, 152 P. 

2d 794, 159 Kan. 128. 

N.H.—Craig v. Boston & Maine R. B., 
32 A.2d 316, 92N.H. 408. 

N.D.—Farmers Ins. Exchange v. 

Arlt, 61 N.W.2d 429. 

64 OJ. p 425 note 47 [b]. 

Court may not supply omissiou 
Md.—^Lynch v. Rogers, 10 A.2d 619, 
177 Md. 478. 


Bight to assume all grounds stated 
The trial court and plaintiff have 
a right to assume that all the 
grounds relied on were stated by de¬ 
fendant filing motion for directed 
verdict.—^Turner v. Mutual Ben. 
Health & Accident Ass'n, 24 N.W.2d 
534, 316 Mich. 6. 

35. Tex.—Wright v. Carey, Civ. 
App., 169 S.W.2d 749. 

Vt—Granite Acceptance Corp. v. 
Pergnani. 71 A.2d 422, 116 Vt. 155 
—^Dansro v. Scribner, 187 A. 803, 
108 Vt. 408. 

It is error to sustain motion for 
a directed verdict which fails to 
contain the grounds of the motion, 
unless it would have been the duty 
of the court to set euBide a verdict 
for the opposing party.—Segebart v. 
Gregory, 55 N.W.2d 678, 156 Neb. 261. 
Befusal to direct held proper 
In action for services rendered, 
where there was testimony tending 
to support relationship of master 
and servant, rejection of prayer for 
directed verdict based on ground 
that the evidence was legally not 
sufficient to establish a contract im¬ 
plied or express between plaintiff 
and defendant was proper as against 
contention that plaintiff was affirma^ 
tlvely required to show nonpasnnent 
by defendant for the services ren¬ 
dered.—Lynch v. Rogers, 10 A.2d 619, 
177 Md. 478. 

36. Tex.—Vineyard v. Texas Bmp. 
Ins. Ass'n, CivApp., 268 S.W.2d 
675, error refused no reversible er¬ 
ror—Baylor v. Bastem Seed Co., 
Civ.App., 191 S,W.2d 689. 

37. U.S.—Young v. Baldwin, C.C.A 
Ark., 84 P.2d 841—St Paul Fire 
& Marine Ins. Co. v. Pure Oil Co., 
C.CA.N.T., 68 F.2d 771. 

64 C.J. p 429 note 87. 

XliffeveutUtfou between, counts 
Refusal of defendant's motion for 
directed verdict at the close of the 
evidence, which motion was In gen¬ 
eral terms and did not differentiate 
among the several counts was not 
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error, where a finding against de¬ 
fendant could have been made under 
one of the counts.—Gower v. Town 
of Saugus, 64 N.B.2d 58, 315 Mass. 
677. 

Motions hdd Insufficient 

(1) General motion for Instructed 
verdict is not made specific by ad¬ 
dition of such general langruage as 
''under the law and the evidence” or 
“has failed to prove a case.”—^New 
York Life Ins. Co. v. Doerksen, C.C. 
AKan., 75 F.2d 96. 

(2) Motion on ground that plain¬ 
tiff has not proved a single allegar 
tion of his declaration is too general 
to require attention.—Norway v. Pe¬ 
tit 28 A2d 880, 112 Vt 453. 

88. U.S.—New York Life Ins. Co. v. 

Doerksen, (XCAKan., 75 F.2d 96. 
N.T.—Mink v. City of Albany. 121 
N.Y.S.2d 164, 208 Mise. 94. 

64 C.J. p 428 note 86 [c]. 

39. Md.—Slaska v. Idzi, 47 A2d 503, 
186 Md. 680. 

4^^ U.S.—New York Life Ins. Co. v. 

Doerksen, C.CAKan., 75 F.2d 96. 
dL Md.—Slaska v. Idzi, 47 A2d 503. 
186 Md. 530—Union Mining Co. v. 
Blank, 28 A2d 668, 181 Md. 62— 
Rinehart v. Risling, 26 A2d 411, 
180 Md. 668—Clautioe v. Murphy, 
26 A2d 406, 180 Md. 558. 

64 C.J. p 429 note 88 [a] (1), <2). 
Back of evideuoc 

Where case presented but a single 
issue and that a question of law, it 
was not necessary for defendant's 
prayers for a directed verdict to re¬ 
fer specifically to lack of evidence on 
that issue.—Atlantic Refining Co. v. 
Forrester, 26 A2d 667, 180 Md. 517. 

42. N.Y.—Gerding v. Haskin, 36 N. 
B. 601, 141 N.Y. 614. 

43. Mich.—Associates Discount 

Corp. V. Gear, 64 N.W.2d 687, 834 
Mich. 860—Turner v. Mutual Ben. 
Health & Accident Ass'n, 24 N.W. 
2d 534, 316 Mich. 6. 

44. Mo.—Meyer v. St. Louis Public 
I Service Co., App., 268 S.W.2d 626. 
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have not been set forth will be considered as waived, 
or not considered,and a motion which fails to 
specify the grounds therefor is properly denied, 
although in a jurisdiction where the court may di¬ 
rect a verdict of its own volition, as discussed supra 
§ 249 d, it has been held that the failure to allege 
the specific grounds is not fatal to a motion which 
the court grants.^® A general motion stating no 
grounds is not sufficient.37 

This requirement is particularly applicable where 
the motion is based on some defect in formal proof 
which may be remedied,or where there are sev¬ 
eral possible grounds on which the motion may be 
basei®® On the other hand, a general motion has 
been held sufficient where the contention is the 


broad one that the proof as a whole fails to disclose 
liability and, if there is only one issue of fact to 
which the motion can apply, it has been held un¬ 
necessary to set out specifically the grounds there- 
for.^i Also, it has been held that a motion as to 
which no grounds are specified is sufficient, if it is 
apparent that the objection could not have been 
obviated if it had been particularly specified.^^ 

It has been held that the specification of grounds 
for a motion for a directed verdict should be made 
at the time of making the request,^^ although it has 
also been held that the requirement is sufficiently 
complied with if the movant, in the course of the 
trial, makes known to the court the grounds on 
which he relies.^^ In some jurisdictions the grounds 


omitted evidence if permitted to do so 
by the court. 

Neb.—^Rhoads v. Columbia Fire Un¬ 
derwriters* Agency, 260 N.W. 174, 
128 Neb. 710. 

S.D,—Tanderup v. Hansen, 66 N.W. 
1078, 8 S.D. 376. 

(6> Other reasons for requirement 
see 64 C.J. p 428 note 86 [b]. 

Blsolose to court 

Movant must make known his 
grounds to the court.—Organaso v. 
Mellow, 201 S.W.2d 366, 356 Mo. 228 
—^Bosebrough v. Montgomery Ward & 
Co., MoJLpp., 216 6.W.2d 295—Schu¬ 
bert V. St. I^uis FubUc Service Co., 
206 S.W.2d 708, aJSLrmed 214 S.W.2d 
420, 358 Mo. 803. 

Where denial intended 

Where a judge is not prepared to 
grant a motion for a directed verdict, 
he should require moving party to 
state all the grounds relied on, since 
otherwise an exception to denial 
leaves open every ground in support 
of motion although not mentioned 
or thought of at time of trial.— 
Trltes V. City of Melrose, 61 N.ll2d 
656, 318 Mass. 378. 

Waiver of requixeuLent 
A plaintiff can waive defendant’s 
failure to comply with rule providing 
that a motion for a directed verdict 
shall state the specific grounds there¬ 
for, by not excepting to a motion that 
does not comply with the rule.— 
Routte V. Guarino, Tex.ClvApp., 216 
S.W.2d 667, error refused no reversi¬ 
ble error*—Arnold v. Tarrant Bever¬ 
age Co., T^CivApp., 216 S.W.2d 
894, error refused no reversible error. 

34. Ean.—Smith v. Bassett» 152 P. 

2d 794, 159 Kan. 128. 

N.H.—Craig v. Boston & Maine R. B., 
32 A2d 316, 92 N.H. 408. 

N.D.—Farmers Ins. Exchange v. 

Arlt, 61 N.W.2d 429. 

64 aj. p 426 note 47 [b]. 

Court may not supply omissiou 
Md.—^Ltynch v. Rogers, 10 A2d 619, 
177 Md. 478. 


Bight to assume all grounds stated 
The trial court and plaintiff have 
a right to assume that all the 
groimds relied on were stated by de¬ 
fendant filing motion for directed 
verdict.—Turner v. Mutual Ben. 
Health & Accident AlSs’u, 24 N.W.2d 
634, 316 Mich. 6. 

35. Tex.—Wright v. Carey, Civ. 

App., 169 S.W.2d 749. 

Vt—Granite Acceptance Corp. v. 
Pergnani, 71 A2d 422, 116 Vt. 166 
—^Uansro v. Scribner, 187 A 808, 
108 Vt 408. 

Xt is error to sustain motion for 
a directed verdict which falls to 
contain the grounds of the motion, 
unless it would have been the duty 
of the court to set aside a verdict 
for the opposing party.—Segebart v. 
Gregory, 66 N.W.2d 678, 156 Neb. 261. 
Befusal to direct held proper 
In action for services rendered, 
where there was testimony tending 
to support relationship of master 
and servant, rejection of prayer for 
directed verdict based on ground 
that the evidence was legally not 
sufficient to establish a contract im¬ 
plied or express between plaintiff 
and defendant was proper as against 
contention that plaintiff was affirms^ 
tlvely required to show nonpayment 
by defendant for the services ren¬ 
dered.—Lynch V. Rogers, 10 A2d 619, 
177 Md. 478. 

33. Tex.—Vineyard v. Texas Emp. 
Ins. Ass’n, CivApp., 263 S.W.2d 
676, error refused no reversible er¬ 
ror—^Baylor v. Eastern Seed Co., 
avApp., 191 S.W.2d 689. 

37. TJ.S.—Toung v. Baldwin, C.C.A 
Ark., 84 P.2d 841—St. Paul Fire 
& Marine Ins. Co. v. Pure Oil Co., 
aCA.N.T., 63 F.2d 771. 

64 C.J. p 429 note 87. 

DiffereutiatioA between, oouute 
Refusal of defendemt’s motion for 
directed verdict at the dose of the 
evidence, which motion was in gen¬ 
eral terms and did not differentiate 
among the several counts was not 
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error, where a finding against de¬ 
fendant could have been made under 
one of the coimts.—Gower v. Town 
of Saugus, 64 N.E.2d 68, 816 Mass. 
677. 

Motions hdd insuffiolent 

<i> General motion for instructed 
verdict is not made specific by ad¬ 
dition of such general language as 
’’under the law and the evidence” or 
”has failed to prove a case.”—^New 
York Life Ins. Co. v. Doerksen, C.C. 
AKan., 76 F.2d 96. 

(2) Motion on ground that plain¬ 
tiff has not proved a single aJlegar 
tion of his declaration is too general 
to require attentioa—Norway v. Pe¬ 
tit, 28 A2d 380, 112 Vt. 463. 

38. U.S.—New York Life Ins. Co. v. 
Doerksea CLCAKan., 76 F.2d 96. 

N.Y.—Mink V. City of Albany, 121 
N.Y.S.2d 164, 203 Misc. 94. 

64 C.J. p 428 note 86 [c]. 

39. Md.—Slaska v. Idzi, 47 A2d 603, 
186 Md. 680. 

40b U.S.—New York Life Ins. Co. v. 

Boerksea C.CAKan., 76 F.2d 96. 
41. Md.—Slaska v. Idzi, 47 A2d 603, 
186 Md. 630—Union Mining Co. v. 
Blank, 28 A2d 668, 181 Md. 62— 
Rinehart v. Risling, 26 A2d 411, 
180 Md. 668—Clautlce v. Murphy, 
26 A2d 406, 180 Md. 668. 

64 C.J. p 429 note 88 [a] (1), (2). 
Baok of evidence 

Where case presented but a single 
issue and that a question of law, it 
was not necessary for defendant’s 
prayers for a directed verdict to re¬ 
fer specifically to lack of evidence on 
that issue.—Atlantic Refining Co. v. 
Forrester, 25 A2d 667, 180 Md. 617. 

48. N.Y.—G^erding v. Haskia 86 N. 
E. 601. 141 N.Y. 614. 

43. Mich.—Associates Discount 

Corp. V. Gear, 64 N.W.2d 687, 834 
Mich. 860—Turner v. Mutual Ben. 
Health & Accident Ass’a 24 N.W. 
2d 534, 816 Mich. 6. 

44. Mo.—Meyer v. St. Louis Public 
I Service Co., App., 268 S.W.2d 526. 
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must be stated in the motion itself in others it 
is not required that the grounds be stated in the 
motion itself,and they may be made either in the 
motion or orally into the record of the trial court, 
or either in the motion or in the statement by the 
court in directing the verdict.^® 

The specification of grounds must be sufficient 
to indicate the questions of law which take the case 
from the jury,^^ and to point out the defects in the 
opposing party^s case.®® The grounds must be 
stated so clearly and definitely as to direct the at¬ 
tention of the court and opposing counsel to the 
point on which movant relies and afford the adver- 
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sary an opportunity to correct or supply the defect, 
if possible.®^ If the grounds are sufficiently spec¬ 
ified to call attention to the particular defects 
urged and the question of law on which the case is 
to be taken from the jury, that is sufficient.®^ Where 
the motion is grounded on the insufficiency of the 
evidence it must be pointed out with sufficient 
particularity so that the court and cotmsel can see 
forthwith what, if any, merit there is to the mo¬ 
tion.®® Technical precision, however, in stating 
the grounds is not necessary,®^ and it is sufficient 
if the grounds are so stated as fairly to apprise the 
courts of the movant’s position.®® It is not neces- 


Statement to court 
Where, immediately after plaintilTs 
oral motion for directed verdict was 
made, the grounds on which the mo¬ 
tion was based were stated to the 
court and respondents argued the 
motion on the merits so that the 
court was fully apprised of the 
grounds relied on, the statement of 
grounds was sufficient.—^Morton v. 
Simms. Mo., 263 S.W.2d 436. 

4& Neb.—Segebart v. Gregory, 65 
N.W.2d 678, 166 Neb. 261. 
Mandatory requirement 
Neb.—Segebart v. Gregory, supra. 

46. Mo.—Schubert v. St. Louis Pub¬ 
lic Service Co., App., 206 S.W.2d 
708, affirmed 214 S.W.2d 420, 368 
Ma 303. 

Xfe is suffioient if the grounds for 
direction of verdict are otherwise 
sufficiently made manifest in proper 
time.—Sullivan v. Beneficial Life Ins. 
Co., 64 P.2d 361, 91 Utah 406—64 
C.J. p 429 note 88. 

47. Mo.—^Rosebrough v. Montgomery 
Ward & Co., App., 215 S.W.2d 296. 

Ctommended praotioe 
The practice of affording counsel 
an opportunity to be heard orally 
when a motion for a directed verdict 
is made has been commended.— 
Oganaso v. Mellow, 201 S.W.2d 366, 
356 Mo. 228—Schubert v. St. Louis 
Public Service Co., App., 206 S.W.2d 
708, affirmed 214 S.W.2d 420, 368 Mo. 
303. 

48. Utah.—Sullivan t. Beneficial 
Life Ins. Co., 64 P.2d 851, 91 Utah 

405— Christensen v. Utah Rapid 
Transit Co.. 27 P.8d 468, 83 Utah 
28L 

49. Utah.—Sullivan v. Beneficial 
Life Ins. Co., 64 P.2d 861, 91 Utah 

406— ^In re Bryan’s Estate, 26 P.2d 
602, 82 Utah 890. 

60. Wash.—Allen v. Blyth, 28 P.2d 
667, 178 Wash. 409. 

5L Colo.—Southern Surety Co. v. 

Peterson, 281 P. 746, 86 Colo. 860. 

64 C. J. p 429 note 9L 


Fartloiilazity required 

(1) A requirement that the mo¬ 
tion shall state the specific grounds 
therefor requires that grounds as¬ 
signed should be ^’specific,” that is, 
definite or explicit, so as to direct at¬ 
tention of trial court to particular 
matter or alleged absence of a pa]> 
ticular matter relied on, so that the 
court may permit additional evidence 
offered where it clearly appears to 
be necessary to due administration 
of Justice.—Steed v. State, CIvAlPP., j 
180 S.W.2d 446, reversed on other 
grounds 183 S.W.2d 458, 143 Tex. 82. 

(2) Alleged ground of insufficien¬ 
cy of evidence need not be specified 
in motion for directed verdict with 
some particularity that is required 
in motion for new trial. It being suf¬ 
ficient that insufficiency is pointed 
out in general terms.—Nicholson v. 
Roop, N.D., 62 N.W.2d 478—Olson V. 
Great Northern By. Co., 219 N.W. 
209, 66 N.D. 690. 

Mere general statement that under 
evidence plaintiff is not entitled to 
recover, or that defendant is enti¬ 
tled to verdict, or that plaintiff has i 
not made a case sufficient to go to 
Jury, does not i>olnt to anything.— 
Sullivan v. Beneficial Life Ins. Co., 
64 P.2d 851, 91 Utah 406—Christen¬ 
sen V. Utah Rapid Transit Co., 27 P. 
2d 468, 83 Utah 231—^In re Bryan's 
Estate, 26 P.2d 602, 82 Utah 890. 

Motions held sufficient 

(1) Generally. 

Tex.—Geo. C. Waughan & Sons v. 

Harrisburg Nat. Bank, CIvAlPp., 

196 S.W.2d 613, error dismissed— 

Lee V. Watson, CivA.pp., 181 B.W. 

2d 599, error refused. 

Utah.—In re Bryan’s Estate, 26 P.2d 

602, 82 Utah 890. 

Yt.—UansTO v. Scribner, 187 A. 803, 

108 Vt. 408, 

64 C.J. p 429 note 90 fa]. 

(2) Motion stating as the ground 
therefor the insufficiency of the evi¬ 
dence to prove one element of the 
pl€dntiff*s case which was essential 
to his recovery.—Callahan v. Disor- 
da, 16 A.2d 179, 111 Vt. 33L 
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*Motion8 haid insufficient 

(1) Generally. 

Md.—^Lynch v. Rogers, 10 A.2d 619, 
177 Md. 478—Commercial Casualty 
Ins. Co. V. Zajic, 1 A.2d 903, 175 
Md. 368. 

Mich.—^Associates Discount Corp. v. 
Gear. 64 N.W.2d 687, 334 Mich. 
360. 

Mo.—^Rosebrough v. Montgomery 
Ward & Co., App., 216 S.W.2d 295. 
Tex.—^Punderburg v. Southwestern 
Drug Corp., ClvA.pp., 210 S.W.2d 
607—Winn v. Warner, Civ.App., 
193 S.W.2d 867, reversed on other 
grounds 197 S.W-2d 338, 146 Tex. 
302—Johnson Aircrafts v. Wilbom, 
CivA.pp., 190 S.W.2d 426, refused 
for want of merit. 

Utah.—Sullivan v. Beneficial Life 
Ins. Oa, 64 P.2d 861, 91 Utah 406. 
Vt—^Merchants’ Nat Bank v. Car¬ 
penter, 166 A. 909, 106 Vt 339. 

64 CLJ. p 429 note 91 [a]. 

(2) Defendant's motion for per¬ 
emptory instruction to Jury for r^- 
sons stated in defendant's objections 
to charge was insufficient as stating 
no specific grounds for motion, where 
abjections included over seven pages 
of tSTpewritten matter and seventeen 
separate paragraphs.—Safety Cas¬ 
ualty Co. V. Harrington, Tex.Civ. 
App., 193 S.W.2d 703, error refused 
no reversible error. 

52. Utah.—Christensen v, Utah Rap¬ 
id Transit Co., 27 P.2d 468, 88r 
Utah 231—^In re Bryan's Estate, 25 
P.2d 602. 82 Utah 390. 

64 G.J. p 429 note 90. 

63. N.D.—Farmers Ins. Exchange v, 
Arlt, 61 N.W.2d 429. 

Motion, hold sufficient 
N.D.—Farmers Ins. Exchange 
Arlt, supra. 

64. Ariz.—La Bonne v. First Nat. 
Bank of Ariz., 264 P.2d 436, 76 
Ariz. 184. 

Del.—^Maher v. Voss, 98 A.2d 499. 

66. Ariz.—La Bonne v. First Nat. 
Bank of Ariz., 264 P.2d 435, 75 
Ariz. 184. 
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sary to state reasons or arguments for the grounds 
allied and it should not be done.®® 

These rules have been in a number of instances 
stated and applied to motions sought to be grounded 
on matters of variance®^ or on fatal defects in the 
pleading.®® Motions at the close of the whole case, 
grounded on the insufficiency of the adverse party’s 
evidence, have been held invalid, since the challenge 
should be to the legal sufficiency of the whole evi¬ 
dence in the case to support the contention of such 
party.®® 

Opposition to motion. In at least one jurisdiction 
it is equally necessary for the adverse party to spec¬ 
ify the grounds of his opposition to the motion.®® 


§ 254. Time for Motion 

A motion for a directed verdict may be made at the 
close of ail the evidence, and In some Jurisdictions at the 
close of the plaintiff's testimony; but generally It can¬ 
not be made prior to the close of the plaintiff's testimony 
or after the jury has been charged, or a verdict returned, 
or the Jury discharged. 

A motion for a directed verdict may be made at 
the conclusion of the evidence offered by both par¬ 
ties,®i or after both parties have had the opportunity 
to offer their evidence and have rested,®® and be¬ 
fore the case is submitted to the jury.®® In some 
jurisdictions the motion may be made only at that 
time.®^ In such jurisdictions such a motion is pre¬ 
maturely submitted if made before the whole case 
has been presented.®® It cannot properly be made 
until all the evidence is in,®® or until both sides have 


Se. Utah.—Cfhristensen v. Utah Rap¬ 
id Transit Co.. 27 P.2d 468, 83 
Utah 231. 

64 C.J. p 429 note 89. 

57. Md.—^Prudential Ins. Co. of 
America v. Shumaker. 12 Au2d 618, 
178 Md. 189—^Blankman v. Hospel- 
hom. 9 A-2d 831, 177 Md. 442— 
Roycroft v. Nellis. 188 A- 20, 171 
Md. 136. 

Mass.—^Murphy v. Brilliant Co.. 83 
N.R2d 166, 323 Mass. 526—Kilham 
V. O'Connell. 64 N.E.2d 181, 315 
Masa 721—^Alfred J. Silberstein, 
Inc. V. Nash, 10 N.E.2d 65. 298 
Masa 170. 

Miss.—Gower v. Strain, 145 So. 244, 
169 Miss. 344. 

Pa.—Gibson v. Stainless Steel Sales 
Corp., 70 A2d 861, 166 Pa.Super. 
300. 

64 C.J. p 429 note 93. 

Yariance as ground for motion see 
supra S 252 b. 

Chronnd held vaxiaace 
Motion for directed verdict held 
based on claim of variance and not 
on failure of proofs—Sanford v. Liuce. 
Iowa, 60 N.W.2d 885. 
sa Md.—Ward v. State, 75 A. 116, 
111 Md. 528. 

64 C.J. p 429 note 94. 

Invalidity of pleading as ground for 
motion see supra 9 252 o. 

Cteneral motion ixumllloleiLt 
In order that a defect in pleading 
may serve as the foxmdatlon for a 
directed verdict, the motion must 
rely on the invalidity of the plead¬ 
ing, and a mere general motion, or 
one addressed to the evidence, af¬ 
fords no basis for a direction relat¬ 
ing to the pleadings.—Pugaczewska 
V. Maszko, 163 A. 205, 163 Md. 355— 
64 C.J. p 428 note 82. 

59. Md.—Schnader v. Brooks, 132 A. 

381, 150 Md. 52. 

64 C.J. p 430 note 95. 
eO- Vt.—Chase Nat. Bank v. Healy, 
166 A. 396, 103 Yt. 495. 

64 aJ. p 431 note 14. 


61. Conn.—Jacobs v. Connecticut 
Co., 75 A.2d 427, 137 Conn. 189. 

Ga.—^Bums v. Ralston Purina Co., 76 
S.E.2d 563, 87 GaA.pp. 876, re¬ 
versed on other grounds 77 S.E.2d 
739, 210 Ga. 82, conformed to 78 
S.E.2d 444. 89 Ga.App. 46. 

HI.—^Kauders v. Equitable Life 
Assur. Soc. of U. S., 19 N.E.2d 680, 
299 HLApp. 162—Illinois Tuber¬ 
culosis Ass'n V. Springfield Marine 
Bank, 282 IlLApp. 14. 

Me.—^Dyar Sales & Machinery Co. v. 

Mininni, 166 A. 620, 132 Me. 79. 

Mo.—^Matthews v. Mound City Cab 
Co., App., 205 S.W.2d 243. 

Pa.—Mazer v. Eann, 22 A.2d 707, 343 
Pa. 376. 

Yt.—Callahan v. Dlsorda, 16 A.2d 
179, 111 Vt. 331. 

64 C.J. p 431 notes 17, 24. 

Time for: 

XHrection of verdict see inffa § 
260. 

Motion for: 

Directed verdict in the trial of a 
case in a federal court see 
Federal Courts § 186 f (6) (a). 
Judgment notwithstanding the 
verdict see Judgments 9 61 b. 

After dismlmml of defenses and 
oonnterolalins 

Where defendant's separate de¬ 
fense was dismissed and counter¬ 
claims had been dismissed by stipu¬ 
lation and there remained no ques¬ 
tion to be litigated, trial court was 
not in error in entertaining and de¬ 
termining motion for directed ver¬ 
dict.—Sgambellone V, Fournier, 112 
N.T.S.2d 747, 279 App.Div. 1131, re- 
argument denied 114 N.Y.S.2d 261, 
280 APP.D1V. 881. 

Motion for nonsuit as condition 
precedent 

Pa.—Skinner v. Koehler, Com.PL, 93 
Plttsb.Leg.J. 847. 

Fraotioe not commended 
Some authorities, while recogniz¬ 
ing the right to move for a directed 
verdict after the testimony is all in 
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and both parties have rested, charac¬ 
terize the practice as one not to be 
commended.—Welsch v, Charles 
Frusch Light & Power Co., 193 N.W. 
427, 197 Iowa 1012—64 C.J. p 431 
note 27. 

62. Conn.—Jacobs v. Connecticut 
Co., 75 A.2d 427, 137 Conn. 189— 
Di Blase v. Gamsey, 138 A. 669, 
104 Conn. 447. 

Mont.—Corpus Juris dtcd in Mellon 
V. Kelly, 41 P.2d 49, 62, 99 Mont. 
10 . 

Defendant 

Where both parties rest, defend¬ 
ant is entitled to make a motion for 
a directed verdict.—Mellon v. Kelly, 
supra. 

63. U.S.—Erie R. Co. v. Rooney, 
Ohio. 186 F. 16, 108 C.C.A. 118. 

m.—Kauders v. Equitable Life 
Atssur. Soc. of U. S., 19 N.E.2d 630, 
299 HLApp. 152. 

64. Conn.—Jacobs v. Connecticut 
Co., 75 A.2d 427, 137 Conn. 189— 
Dl Blase v. Gamsey, 133 A. 669, 
104 Conn. 447. 

64 aJ. p 431 note 24. 

At time of bharge 
The time of the charge by the 
court to the Jury is the proper time 
to present the motion.—^Updegrave v. 
Alex, 94 Fa.Super. 29. 

66. Conn.—Jacobs v. Connecticut 
Co., 76 A.2d 427, 187 Conn. 189. 

Me.—Dyar Sales & Machinery Co. v. 

Mininni, 166 A. 620, 132 Me. 79. 
Okl.—Dime Savings A Trust Co. v. 
Humphreys, 53 P.2d 665, 175 Okl. 
497. 

64 C.J. p 481 note 23. 

66. S.C.—Hunsucker v. State EHgh- 
way Department, 189 S.E. 652, 182 
S.C. 441—^Homestead Bank v. Best, 
178 S.B. 148, 174 S.C. 622—Dunbar 
V. Pant, 170 S.B. 460, 170 S.C. 414, 

90 A.L.R. 1412—Mclnt 3 rre v. Cam¬ 
eron, 117 S.E. 616, 124 S.C. 282— 
McCown V. Muldrow, 74 S.B. 386, 

91 S.a 623, Ann.Cas.l914A 189. 
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rested their case,®^ and hence not before defendant 
rests,®® and not at the end of plaintiffs case, unless 
defendant thereupon rests,®® except, it has been 
held, in rare instances in order to avoid the neces¬ 
sity of a long triaU® Also, it cannot be made 
before the close of plaintiffs case 

In other jurisdictions, however, a motion to direct 
a verdict may be offered at the dose of plaintiffs 
testimony*^® or at the close of all the evidence,^^ 
and, it has been held, at such times onlyj^ It has 
been held that the motion may be made at the close 
of plaintiff’s evidence by a defendant who doses 
his case at that time without offering or introduc¬ 
ing any evidence,*^® and that in rare instances he 
may do so at the close of plaintiffs testimony with¬ 
out closing his caseJ® However, in some juris¬ 
dictions the motion may also be made on the open¬ 
ing of plaintiffs case,'^^ although it has been stated 
that because of the inherent risk to the movant 
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it is not usually made on the opening or even at the 
close of plaintiffs case.*^® It has been held that a 
motion for a directed verdict made at the dose of 
plaintiffs case cannot be renewed if defendant puts 
in any evidence, but that if he puts in his evidence 
and desires a directed verdict, he must, at the close 
of all the evidence, make a second motion for a 
directed verdict based on all the evidence.^® 

According to some authority, it is too late to 
move for a- directed verdict after the beginning of 
argument,®® or after the dose of the testimony 
and argument of both parties, when reopening is 
wholly within the discretion of the court ;®i but 
other authority holds that it is discretionary with 
the court whether a motion for a directed verdict 
may be made during the time between the dose of 
the evidence and the submission of the case to the 
jury.®2 


Prior to relmttal 

It was error to direct jud^nnent 
for defendant when plaintiff had no 
opportunity to offer evidence in re> 
buttal of testimony in support of 
allegations pleaded as defenses and 
counterclaims in answer.—W. E. 
Blume, Inc., v. City of New Tork, 
270 N.T.S. 328, 241 App.Div. 722—64 
C.J. p 431 note 10 [a]. 

67. N.T.—Sgambellone v. Fournier, 
112 N.T.S.2d 747, 279 App.Div. 1131, 
reargument denied 114 N.Y,S.2d 
261, 280 App.Div. 881. 

68. Conn.—Jacobs v. Connecticut 
Co., 76 A.2d 427, 137 Conn. 189. 

64 C.J. p 431 note 21. 

69. Conn.—Jacobs v. Connecticut 
Co., supra. 

Ga.—Seymour v. Seymour, 77 S,E.2d 
433, 210 Ga. 49. 

S.C.—Dunbar v. Fant, 170 S.B. 460, 
170 S.C. 414, 90 JlSjJR. 1412. 

64 aJ. p 481 note 22. 

Provisional rest 

(1) Granting a provisional rest at 
close of plaintiffs evidence to enable 
defendant to move for a directed ver¬ 
dict lies in sound discretion of trial 
judge.—^Porter v. Grennan Bakeries, 
16 N.W.2d 906, 219 Minn. 14—Nor- 
mandln v. Freidson, 238 N.W. 14, 181 
Minn, 471. 

(2) Where plaintiff does not move 
to dismiss before the trial judge 
rules on the motion he submits his 
case for decision on defendant’s mo¬ 
tion and is bound thereby.—Porter 
V. Grennan Bakeries, supra. 

Xn lonisiaaa 

(1) In the second circuit of the 
court of appeals the rule is that 
where plaintiff rests after introduc¬ 
ing his evidence defendant has no 
right to ask the court to render a 
final judgment on the record as then 


constituted, and judgment thus en¬ 
tered must be set aside.—Domite v. 
Thompson, App., 9 So.2d 55—Wil¬ 
liams V. Missouri Pac. B. Co., App., 
6 So.2d 79. 

(2) In the first circuit, however, 
it has been held that defendant may 
move for judgment on the record 
after the dose of the plaintiff’s evi¬ 
dence.—^Toung V. Thompson, App., 
189 So. 487. 

70. Mass.—^Household Engineers v. 
Ryder, 178 NJB. 824, 277 Mass. 523. 

71. Idaho.—Dunlap v. Savage, 29 P. 
2d 493, 54 Idaho 87. 

64 C.J. p 481 note 19. 

72. Mo.—Matthews v. Mound City 
Cab Co., App., 205 S.W.2d 248. 

N.J,—^Potts V. Bridgewater-Somerset 
Realty Corp„ 45 A.2d 817, 134 N.J. 
Law 22. 

64 C.J. p 431 note 16. 

Where plaintllf refuses to proceed 
Defendant need not present testi¬ 
mony in order to be entitled to di¬ 
rected verdict after denial of plain- 
tiffs motion during trial for volun¬ 
tary nonsuit, where plaintiff offered 
no testimony and refused to proceed 
with case.—^Freedman v. Gibsons, 
Inc., 198 A. 651, 60 R.L 874. 

73. HI.—^Kauders v. Equitable Life 
Assur. Soc. of TJ. S., 19 N.E.2d 630, 
299 IlLApp. 152—Illinois Tubercu¬ 
losis Ass’n V. Springfield Marine 
Bank, 282 HLApp. 14. 

Mo.—^Matthews v. Mound City Cab 
Co., App., 205 S.W.2d 243. 

64 C.J. p 431 note 17. 

74. Md.—Crean v. McMahon, 68 A. 
265, 106 Md. 507, 14 L.RJL,N.S., 
798. 

64 C.J. p 431 note 18. 

75. R.L—^Donahue v. News Tribune 
Co., 200 A. 454, 61 R.I. 96. 
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76. R.I.—Solomon v. Shepard Co., 
200 A. 993, 61 R.L 832. 

Xfe is not good praetioe for de¬ 
fendant to move for a directed ver¬ 
dict at the conclusion of plaintiff’s 
case without closing his own case 
at that time, unless he is willing to 
waive the right to present evidence 
in his own defense in the event of an 
adverse ruling.—Solomon v. Shepard 
Co., supra. 

77. TJ.S.—^Best v. District of Colum¬ 
bia, App.D.C., 64 S.Ct 487, 291 U.S. 
411, 78 L.Bd. 882. 

N.J.—^Potts V. Bridgewater-Somerset 
Realty Corp., 45 A.2d 817, 184 N.J. 
Law 22. 

78. N,J.—Potts V. Bridgewater- 

Somerset Realty Corp., supra. 

79. HL—Haut v. Kleene, 50 N.E.2d 
855, 820 UlJ^pp. 273. 

Benewal of motion 
The motion made at the close of 
plaintiff’s case cannot be renewed; 
it is out of the case for all time.— 
Haut V. Kleene, supra—Gk>ldberg v. 
Capitol Freight Lines, 41 N.E.2d 802, 
314 niA.pp. 347, affirmed 47 N.E.2d 
67, 382 m. 283—Hlrshman v. Nation¬ 
al Mineral Co., 36 N.E.2d 693, 811 
HLApp. 169—^Kahler v. March!, 29 
N,E.2d 864, 807 IlLApp. 23—Popa- 
dowski V. Bergaman, 26 N.E.2d 722, 
804 I11A.PP. 422. 

80. Tenn.—^Red Boiling Water Co. * 
V. McEwen, 3 Tenn.Civ.A. 687. 

64 aJ-T) 432 note 28. 

8L Mo.—^Hood V. Mathis, 21 Mo. 
308. 

88. Vt—Callahan v. Disorda, 16 A. 

2d 179, 111 VL 331. 

BUUng as to timeliness 
Action of trial court in receiving 
and denying a motion for a directed 
verdict made after the conclusion of 
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Ordinarily a motion for a directed verdict comes 
too late after the jury has been charged,88 or the 
case submitted to the court or jury,8^ or after the 
jury have retired.85 However, in some jurisdictions 
the trial judge possesses a broad discretion as to the 
time when such a motion may be received, and 
where it is possible to reopen the case for further 
evidence, the opposing party has seasonable notice of 
the daim, and justice and convenience will be 
promoted thereby, it is proper to allow the motion to 
be made after the charge to the jury.8« It is too 
late to move for direction of a verdict after the 
finding or return of a verdict by the jury,®^ or the 
discharge of that body,88 or after the case has been 
submitted to the jury, a verdict returned, and 
the jury discharged.^® However, under some stat¬ 
utes, in a jurisdiction in which the court is em¬ 
powered to direct a verdict after the jury has been 
discharged, as discussed infra § 260, a party who 
TiQg moved for a directed verdict at the close of all 
the evidence may, within a prescribed statutory 
time, move for a directed verdict after a verdict 
has been received, or, if a verdict is not returned. 


after the Jury has been discharged and, where 
the court reserves decision on the motion, there is 
no necessity that a further motion for the same 
relief be made during the period following the ren¬ 
dition of the verdict in which the court is empow¬ 
ered to grant the motion.®!^ A motion by plaintiff 
for a directed verdict in hxs favor comes too late 
when made after a verdict has been directed for 

defendant.®^ 

§ 255. Effect of Motion 

a. In general 

b. As admission 

c. On prior and subsequent proceedings 

in cause 

a. In (General 

A motion for a directed verdict denies the sufflclency 
of the evidence for the adverse party and challenges his 
right to go to the Jury; It searches the record for evi¬ 
dence to support the denial of such direction. 

A motion to direct a verdict denies the sufficiency 
in law and in fact of the evidence, and inferences 
therefrom favorable to the adverse party,83 and 


arguments of counsel hut before the 
charge of the court to the Jury was 
in effect a ruling that the motion 
was timely, and the contrary not ap¬ 
pearing the ruling would be pre¬ 
sumed to have been made as a mat¬ 
ter of discretion-—Callahan v. Dis- 
orda, supra. 

33 , —^Baldwin v. Wentworth, 36 

A. 866, 67 N.H. 408. 

64 C.J. P 432 notes SO, 82. 

Power to direct verdict after Jury 
been charged see infra 8 260. 

84i Iowa.—^Luther v. National Inv. 

Co., 268 N.W. 689. 222 Iowa 806. 

64 CJr. P 432 note 81. 

85. N.T.—Watson v. Morton, 26 N. 

Y.S.2d 514. 261 App.Div. 1060. 
Concession of Jnzy question 
A party concedes the existence of 
a question of fact for the Jury by 
failing to move for a directed ver¬ 
dict before the Jury retires.—^Hirsch 
Y. Schwartz & Colm, 176 NJS. 868, 
256 N.T. 7—Watson v, Morton, 26 N. 
T.S,2d 614, 261 AppJMv. 1060. 
Waiver 

Plaintiff waived any right to a di¬ 
rected verdict where, although de¬ 
fendant moved for a directed ver¬ 
dict prior to the submission of the 
<^e to the jury and plaintiff opposed 
It, plaintiff did not at that time mahe 
a similar motion, but proceeded to 
argue the case to the Jury, submit¬ 
ted instructions, and then, after the 
Jury had retired and deliberated for 
some time, presented for the first 
time a motion for a directed verdict. 
—Davenport v. Stratton, 141 P.2d 


713, reheard 149 P.2d 4. 24 CaL2d 
232. 

86. N.H.—Derosier v. New England 
TeL & TeL Co., 184 A- 719, 82 N.H. 
405. 

87- Iowa.—Luther v. National Inv. 

Co., 268 N.W. 689, 222 Iowa 806. 

64 C.J. P 482 note 34. 

Right to Judgment non obstante vere¬ 
dicto see Judgments 89 60-61. 

88. Iowa.—Hamill v. Joseph Schlitz 
Brewing Co., 115 N.W. 948, 188 
Iowa 138. 

89. Vt.—Callahan v. Disorda, 16 A. 
2d 179, 111 Vt. 381—^Tarbell v. 
Grand Trunk Ry. Co„ 111 A. 667,. 
94 Vt. 449. 

90. Neb.—In re Parr's Estate, 33 N. 
W.2d 454, 160 Neb. 67. 

After disagreement of Jury 
N.T.—Rosati v. H. W. E. Ina, 81 N. 

T.S.2d 412. 

Motion held timely 
N.T.—Albert St Harrison v. Colonial 
Sand & Stone Co., 62 N.Y.S.2d 319. 
Statute deals with the power of 
the trial court.—Krepeik v. Inter¬ 
state Transit lAnes, 48 N.W.2d 609, 
168 Neb. 98. 

Prior rule 

In New York it was formerly held 
that even though the court could re¬ 
serve decision until after a verdict 
had been returned and then direct, 
a party could not, after a verdict had 
been returned, move for a direction. 
—George C. Flint Co. v. Malevlnsky, 
187 N.Y.S, 868. 

91. N.Y.—Cruz V. City of New 
York, 43 N.Y.S.2d 666, 179 Misc. 
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1031, appeal dismissed 78 N.Y.S. 
2d 496. 

Where motion denied 
Prior to the amendment of the 
Civil Practice Act in 1949, it was 
held that only where a motion for 
directed verdict, made at close of all 
the evidence was denied was it in¬ 
cumbent on a party to move for 
same relief within ten-day period 
subsequent to rendition of verdict.— 
Cruz V. City of New York, supra. 

92. Ma—Pelkey v. Norton, 99 A.2d 
918. 

93. TJ.S.—Stanolind Oil & Gas Co. v. 
Kimmel, GOA-Okl., 68 P.2d 620. 

m.—Adamson v. Magnolia, 280 Ill. 
App. 418. 

Ky.—Bishop V. B^rby, 195 S.W.2d 84, 
802 Ky. 499—London St Provincial 
Marine & Fire Ins. Co. of London, 
England, v. Mullins, 105 S.W.2d 
1057, 268 Ky. 814. 

N.J.—^Kozlowski V. Pavonla Fire Ins. 
Co., 183 A. 164, 116 N.J.Law 194— 
Wilkinson v. Walsh, 178 A. 721, 
116 N.J.Law 243—Zochowskl v. 
Zokowski, 176 A. 864, 114 N.J.Law 
437—Shields v. Yellow Cab, 174 A. 
667, 113 N.J.Law 479—O'Neil v. 
Jacobus, 169 A. 708, 112 N.J.Iaw 
145—Grier v. Scandura, 169 A. 674, 
112 N.J.Law 152—Ceccomancino 
V. D'Onofrio, 168 A. 678, 111 N.J. 
Law 494—Fine & Jackson Truck¬ 
ing Corporation v. Lehigh Valley 
R. Co., 166 A. 184, 110 N.J.Law 
886 . 

Ohio.—HilleiLry v. Bromley, 64 N.B. 

2d 882, 146 Ohio St 212. 

64 C.J. p 442 note 2. 
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challenges his right to go to the jury.®* It is 
equivalent to a submission to the court of all ques¬ 
tions of fact on which the verdict of the jury is 
not requested,®^ Such a motion by defendant 
presents for decision the same question that is raised 
by a motion for a judgment of nonsuit, as discussed 
supra § 238, and a motion for a directed verdict has 
the same effect as a motion for judgment notwith¬ 
standing the verdict.®® Where plaintiff rests and 
defendant moves for a directed verdict, his motion 
will be regarded as a motion for judgment in his 
favor.®*^ A defendant’s motion for a directed ver¬ 
dict raises every defense open to him on the evi¬ 
dence®® as a matter of law;®® and a request for a 
special charge instructing fhe jury to return a ver¬ 
dict for defendant presents the same question for 
consideration by the trial court as a demurrer to the 
evidence, as discussed supra § 225. Defendant’s mo¬ 
tion, at the close of plaintiff’s case, to exclude all 
evidence and direct a verdict has been held not 
equivalent to raising the point of variance between 
the allegations of the complaint and the proof.^ 

A motion for a directed verdict searches the 
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record® for evidence to support the denial of such 
direction,® or for substantial evidence to support a 
verdict to the contrary of that requested.* 

A motion for the direction of a verdict on one 
count of the petition has been held, in the particular 
circumstances, not a final and decisive abandon¬ 
ment of the other count.® 

Sufficiency of pleading and supporting evidence. 
A motion for a peremptory instruction tests the 
sufficiency of the petition to state a cause of ac¬ 
tion.® A motion for a directed verdict on the 
ground that the plea has been established as a mat¬ 
ter of law puts in issue not only the sufficiency of 
the evidence to sustain the plea as framed, but also 
the sufficiency of the plea as a matter of law.^ 

Issues raised. Where plaintiff rests and defend¬ 
ant moves for a directed verdict, the motion raises 
the question as to whether defendant is entitled to 
judgment as a matter of law.® In a malpractice 
action against a surgeon, defendant’s motion for ffie 
direction of a verdict, on the ground that the evi¬ 
dence of negligence is insufficient for submission 


Motion as: 

Demurrer to evidence see supra S 
226. 

PresentlnfiT issue of law see supra 
S 249. 

Defendant’s motion 

(1) Defendants’ general motion for 
directed verdicts raised issue of 
right thereto either hy reason of In¬ 
sufficiency of evidence for plaintiffs 
or of conclusive proof of good de¬ 
fense.—Nleml V. Boston & M. R. B., 
176 A. 246, 87 N.H. 1. 

(2) Defendant’s motion challenged 
legal sufficiency of all the evidence 
and was somewhat In the nature of 
a demurrer to evidence or a motion 
for nonsuit.—^Electrical Products 
Consolidated v. El Campo, Ihc., 73 
P.2d 199, 106 Mont 886. 

<8) A motion by a defendant who 
does not close his case is based on 
the contention that plaintiff has not 
a right to a verdict in any event— 
Solomon v. Shepard Co., 200 A. 993, 
61 Itl. 332. 

(4) Defendant’s motion for direct¬ 
ed verdict called for Judgment on 
ground that there was an utter lack 
of evidence to sustain a verdict for 
plaintiff in any sum within the issue 
framed.—Goldstein v. Barclay 
Amusement Corp., 8 A.2d 171, 123 IT. 
J.Law 166. 

M. Vt—Mason v. Sault 108 A. 267, 
93 Vt 412, 18 A,D.It 1426. 

64 C. J. p 442 note 8. 

95. Okl.—MitcheU v. Fisher, 82 P.2d 
37, 168 OkL 146. 

96. DL—Tidholm V. Tidholm, 62 N. 
88 C.J.S.—89 


B.2d 473, 391 Dl. 19—Weinstein v. 
Metropolitan Life Ins. Co., 60 N.K 
2d 207, 389 Ill. 671. 

97. Ohio.—^Laskey v. Hilty, 107 IT.R 
2d 899, 91 Ohio App, 136, appeal 
dismissed 106 NJE.2d 642, 158 Ohio 
St 42. 

98. Mass.—Glynn v. Blomerth, 44 
K.E.2d 784, 812 Mass. 299. 

99. Mass.—Drake v. Boston Safe 
Deposit 6b Tmst Co., 80 IT.E.2d 226, 
307 Mass. 899. 

L lU.—Kaplan v. . Stevens Hotel 
Corp., 64 N.E.2d 646. 322 IILApp. 
697. 

8. U.S.—Hartford Acc. & Indem. Co. 
V. Carter, CLCA-Tex., 110 F.2d 866 
—Whitescarver v, Mississippi 
Power 6b Light Co^ D.C. Mi ss., 68 
P.2d 928. 

ni.—Adamaitis v. Gardner, 68 N.E. 
2d 136, 326 lUApp. 594. 

Ky.—J’ewel Tea Co. v. Walker’s 
Adm’r, 161 S.W.2d 66, 290 Ky. 328 
—Johnson v. Harvey, 88 S.W.2d 
42, 261 Ky. 622. 

3. U.S.—Hartford Acc. 6b Indem. 
Co. V. Carter, aCLATex., 110 P.2d 
366. 

ni,—Adamaitis v. Gardner, 63 IT.R2d 
136, 826 DLApp. 694. 

4. TT.S.—Whitescarver v. Mississip¬ 
pi Power 6b Light Co., D.C.Mlss., 
6 F.Supp. 948, affirmed, C.C.A, Mis¬ 
sissippi Power 6b Light Co. v. 
Whitescarver, 68 F.2d 928. 

5. Iowa.—Sanford Mfg. Co. v. West- 

I em Mut Fire Ins. Co., 294 N.W. 

I 406, 229 Iowa 283. 

m 


Action on lire Insurance policies 
Iowa—Sanford Mfg. Co. v. Western 
Mut Fire Ins. Co., supra. 

a Ky.—Bishop V. Kirby, 196 S.WJ8d 
84, 302 Ky. 499—^London 6b Pro¬ 
vincial Marine 6b Fire Ins. Co. of 
London. England v. Mullins, 106 
S.W.2d 1057, 268 Ky. 814. 

7- Fla—Berger v. Mabry, 161 So. 
302, 113 Fla 8L 

Season fox mle 

The evideace in support bf a plect 
can have no greater el!tect as a 
proved defehsSe in law than pflea un¬ 
der which it was offered' waxTanta 
—Mackey v. Thompson; 14 SOb2d 671, 
163 Fla 219. 

Court bound to give Judgment 
Fact that plaintiff Joined Issue on 
plea without first testing it by de¬ 
murrer or other appropriate plead¬ 
ings did not relieve defendant of 
duty of establishing facts necessary 
to lawful defense, and defendant’s 
motion for directed verdict, made at 
close of all the evidence, put suffi¬ 
ciency of purported plea in issue both 
as matter of fact and law, and court 
was bound thereon to give its Judg¬ 
ment either sustaining or denying 
motion in favor of party who, at the 
time motion was made, was lawfully; 
entitled on face of record and evi¬ 
dence to Judgment on the issue.— 
Mackey v. Thompson, suma. 

& Ohio.—Lasteey v. Hilty, 107 N.m 
2d 899r 91 Ohio App. 136, appeal dis¬ 
missed lU N^2d 642, 158 Ohio St. 
42. 
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to the juiy^ does not raise the issue as t6 whether 
the evidence is sufficient to support a finding that 
his negligence was the proximate cause of the 
patient’s injury.® 

h. As Admission 

By moving for a directed verdict, the movant ad¬ 
mits, for purposes of the motion, the truth of the evi¬ 


dence of or for the opposing party, with all reasonable 
Inferences therefrom* 

In general, a motion for a directed verdict con¬ 
cedes everything favorable to the party against 
whom the ruling is sought By moving for a 
directed verdict, the maker of the motion admits, 
for purposes thereof, the truth or credibility of 
whatever competent or mafffial evidence he him- 
selfl^ or the opposing partyi® has introduced, and. 


& Iowa.—Stickleman v. Synhorst, 52 
N.W.2d 504. 243 Iowa 872. 

10* Kan.—^Ripper v. City of Canton, 
199 P.2d 815, 186 Kan. 185. 

11. Minn.—Bayerkohler v. Clara 
City Farmers' Elevator Co., 248 N. 
W. 294. 189 Minn. 22. 

Mo.—^Mlchaelson v. Wolf, 261 S.W. 
2a 918. 

12. U.S.—Garrett Const. Co. v. Ald¬ 
ridge. C-CJLArk.. 73 F.2d 814— 
StanoUnd Oil & Gas Co. v. K lmm el, 
aCJLOkl.. 68 F.2d 520. 

jijjjiz.—^Mackey v. Blakely Oil, 268 P. 
2d 674—^Bassett v. Hyan, 236 P.2d 
458, 72 Aria. 883—^Barker v. Gen¬ 
eral Petroleum Corp., 232 P.2d 390, 
72 Aria. 187, modified on other 
grounds 233 P.2d 449, 72 Aria. 238— 
Gallaway v. Smith, 220 P.2d 857, 70 
Aria. 364—Nichols v. City of Phoe¬ 
nix, 202 P.2d 201, 68 Aria. 124. 

Cal.—Gish v. Lios Angeles By. Coiip., 
90 P.2d 792, 18 Cal.2d 670—Week 
V. Iios Angeles County Flood Con¬ 
trol Bist, 181 P.2d 935, 80 C€Ll.App. 
2d 182—Tschumy v. Brook’s Mar¬ 
ket, 180 P.2d 983, 79 CaLApp.2d 566. 

Colo.—^Parker v. City and County of 
Denver, 262 P.2d 553—Gossard v. 
Watson, 221 P,2d 363, 122 Colo. 
271. 

Idaho.—Hayward v. Tost, 242 P,2d 
971, 72 Idaho 415—Carson v. Tal¬ 
bot. 129 P.2d 901, 64 Idaho 198— 
Steams v. Graves, 111 P.2d 882, 62 
IdaUio 812—Hobbs v. Union Pac. B. 
Co.. 108 P.2d 841, 62 Idaho 58— 
Manion v. Waybright, 86 P.2d 181, 
59 Idaho 643. 

in. —Hylak v. Marcal, Inc., 80 N.E.2d 
411, 385 laApp. 48—Novak v. Il¬ 
linois Cent. B. Co., 79 N.m2d 92. 834 | 
I11A.PP. 241—‘Vieceli v. Cummings, 
64 N.B.2d 717, 822 IlLApp. 559— 
Dalmatinsko Dobrotvomo Drustvo 
Bveti Ften^ Imotski v. First Union 
Trust & Savings Bank, 268 niApp. 
314. 

Ind.—^Boyd v. BGodson, 72 N.B.2d 46, 
117 IndJi.pp. 296. 

Iowa.—Heintz v. Iowa Packing Co., 
268 N.W. 607. 222 Iowa 517. 

Ky.—Kentucky Transport Co. v. 
Campbell, 186 aW.2d 409, 299 Ky. 
555—Sanders v. Lakes, 109 S.W.2d 
86, 270 Ky. 98—Greene v. Penning¬ 
ton, 108 S.W.2d 1013. 270 Ky. 28— 
London Ss Provincial Marine & Fire 
Ins. Co. of London, England, v. 
Mullins, 105 S.W.2d 1057, 268 Ky. 
814. 


Minn.—^Byan v. Griffin, 62 N.W.2d 604 
—^Fandel v. Parish of St John the 
Evangelist 29 N.W. 2 d 817, 225 
Minn. 77. 174 A.L.R. 600—Olson v. 
Evert 28 N.W.2d 753, 224 Minn. 
528—^LeVasseur v. Minneapolis St. 
By. Co.. 21 N.W.2d 622, 221 Minn. 
206—Windorski v, Doyle, 18 N.W. 
2d 142, 219 Minn. 402—Mix v. City 
of Minneapolis, 18 N.W.2d 180, 219 
Minn. 389—^Belton v. St Paul City 
By. Co., 288 N.W. 156, 206 Minn. 
216—Bartley v. Fritz, 285 N.W. 
484. 205 Minn. 192. 

Mo.—^Bobertson v. Wall. App., 196 S. 
W.2d 894. 

Mont—^Harrer v. Montgomery Ward 
& Co., 221 P.2d 428, 124 Mont 295. 

Neb.—Styskal v. Brickey, 62 N.W.2d 
864, 168 Neb. 208^—^Ring v. Kruse, 
62 N.W.2d 279. 168 Neb. 1—Securi¬ 
ties Acceptance Corp. v. Blake, 62 
N.W.2d 132, 167 Neb. 848-^ecurity 
Ins. Co. V. Omaha CocarCola Bot¬ 
tling Co., 62 N.W.2d 127, 167 Neb. 
923—Cronin v. Swett 61 N.W.2d 
219, 157 Neb. 662—Haight v. Nel¬ 
son, 59 N.W.2d 676, 167 Neb. 641— 
Olson V. Wayne Coimty, 59 N.W.2d 
400, 167 Neb. 213—^In re Smoke’s 
Estate, 69 N.W.2d 184, 167 Neb. 152 
—Cunning v. Knott 69 N.W.2d 180, 
167 Neb. 170—Angstadt v. Coleman, 
58 N.W.2d 607, 166 Neb. 850— 
Montgomery v. Ross, 58 N.W.2d 
340, 156 Neb. 875—Bishop v. Scho¬ 
field, 58 N.W.2d 207, 156 Neb. 830 
—^Dinkel v. Hagedom, 56 N.W.2d 
464, 156 Neb. 419—Hllzer v. Farm¬ 
ers Irr. Dist, 56 N.W.2d 457, 156 
Neb. 398—^Davls v. Spindler, 66 N. 
W.2d 107, 166 Neb. 276—Scarbor¬ 
ough V. Aeroservice, Inc., 68 N.W. 
2d 902, 166 Neb. 749, 30 A.L.R.2d 
1169—Quest V. East Omaha Drain¬ 
age Dist, 62 N.W.2d 417, 165 Neb. 
638—Sautter v. Poss, 50 N.W.2d 
647, 155 Neb. 62—^Bank of Eleystone 
V. Kayton, 60 N.W.2d 511, 165 Neb. 
79—Long V. Carpenter, 50 N.W.2d 
67, 154 Neb, 862—Gkide v. Carlson, 
48 N.W.2d 727, 164 Neb. 710—Kus- 
ka V, Nichols Const Co., 48 N.W.2d 
682, 154 Neb. 680—Cartney v. Ol¬ 
son, 48 N.W.2d 653, 154 Neb. 546— 
Kristufek v. Rapp, 47 N.W.2d 923, 
164 Neb. 348—Gunn v. Coca-Cola 
Bottling Co. of Lincoln, 47 N.W.2d 
397, 164 Neb. 150—Trebelhorn v. 
BarUett 47 N.W.2d 874, 164 Neb. 
113—^Tanney v, Nemer, 47 N.W.2d 
368, 164 Neb. 188—^In re Benson's 
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, Estate, 46 N.W.2d 176, 163 Neb. 824 
—Weisenmiller v. Nestor, 43 N.W. 
2d 568, 153 Neb. 153—^Bradway v. 
Higgins, 42 N.W.2d 627, 152 Neb. 
724—^Pahl V. Sprague, 42 N.W 2d 
367, 152 Neb. 681—Hamilton v. 
Omaha 8b Council Bluffs St By. 
Co., 41 N.W.2d 139, 152 Neb. 328 
—Umberger v. Sankey, 38 N.W.2d 
21, 151 Neb. 488, rehearing denied 
38 N.W.2d 661, 151 Neb. 626—Green 
Finance Co. v. Becker, 37 N.W.2d 
794, 161 Neb. 479—Plumb v. Bum- 
ham, 86 N.W.2d 612. 161 Neb. 129 
—Smith V. Platte Valley Public 
Power & Irrigation Dist, 36 N.W. 2d 
478, 161 Neb. 49—Mayer v. Home¬ 
stead Fire Ins. Co., 35 N.W.2d 413, 
150 Neb. 556—Krichau v. Chicago, 
B. & Q. B. Co., 84 N.W.2d 899, 150 
Neb. 498—^Nama v. Shada, 34 N.W. 
2d 650, 160 Neb. 362—McNally v. 
Ponce. 34 N.W.2d 262, 160 Neb. 267 
—Klpf V. Bitner, 33 N.W.2d 618, 
160 Neb. 165—Roby v. Auker, 82 
N.W.2d 491, 149 Neb. 784—Dick- 
man V. Hackney, 31 N.W.2d 232, 149 
Neb. 367—Fentress v. Co-operative 
Refinery Ass'n, 31 N.W.2d 226, 149 
Neb. 356—Buresh v. George, 31 N. 
W.2d 106, 149 Neb. 840—Thomas v. 
Poulson, 30 N.W.2d 69, 149 Neb. 
44—Gutoski V. Herman, 25 N.W.2d 
902, 147 Neb. 1001—Meyer v. Platte 
VaL Const. Co., 25 N.W.2d 412, 147 
Neb. 860—^Hughes v. Coniglio, 26 
N.W.2d 406, 147 Neb. 829—Ham¬ 
mond V. Morris, 24 N.W.2d $33, 147 
Neb. 600 — ^Fon^ v. Northwestern 
Public Service Co., 278 N.W. 836, 
134 Neb. 430—^Moncrief v. Inter¬ 
state Transit Lines, 261 N.W. 163, 
129 Neb. 168—Martin v. Sanford, 
261 N.W. 186, 129 Neb. 212, 100 
A.L.R. 179. 

N.J.—Cauco V. Galante, 77 A. 2d 793, 
6 N.J. 128—'Kozlowskl v. Pavonla 
Fire Ins. Co., 183 A. 164, 116 N.J. 
Law 194—^Titone v. Economy Boot- 
ery, 184 A. 809, 14 N.J.Misc. 349. 

N.M.—Goldenberg v. Village of Cap- 
itan, 208 P.2d 870, 58 N.M. 137. 

Ohio.—Hilleary v. Bromley, 64 N.E. 
2d 832, 146 Ohio St 212. 

Or.—Smith v. Industrial Hospital 
Ass’n, 242 P.2d 592, 194 Or. 625— 
Stroh V. Rhoads, 217 P.2d 245, 
188 Or. 563—^Portland Postal Emp. 
Credit Union v. U. S. Nat Bank 
of Portland, 135 P.2d 467, 171 Or. 
40, rehearing denied 136 P.2d 259, 
171 Or. 40—Carruthers v. Phillips, 
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indeed, of all the material and relevant^* evidence,I half of t^ adverse parfy,^® as wdl as all the evi- 
or all the opposing evidence,or evidence on be- 1 dence in favor, or support, of the adverse party,^^ 


1-31 P.2d 193, 169 Or. 636—McCall 
V. Inter Harbor Nav. Co., -ffS P.2d 
697, 154 Or. 262—Keys v. Griffith, 
55 P.2d 15, 153 Or. 190. 

B.I.—^Douglas V. First Hat. Stores, 
172 A. 723, 64 K.I. 278. 

Tex.—^Bowles v. Bourdon, Civ.App., 
213 S.W.2d 713, affirmed 219 S.W. 
2d 779, 148 Tex. 1, 13 A.L.R.2d 1. 

Wash.—^Minch v. Local Union Ho. 
370, Intern. Union of Operating: En- 
grineers, 265 P.2d 286—^Hutton v. 
Martin, 262 P.2d 202—Shook v. 
Bristow, 250 P.2d 946, 41 Wash.2d 
623—^Myers v. Little Church, by 
the Side of the Boad, 227 P.2d 165, 
37 Wash.2d 897—Olsen v. White, 
221 P.2d 542, 87 Wash.2d 62—Peo¬ 
ples Hat. Bank of Wash. v. Brown, 
221 P.2d 630, 87 Wash.2d 49—Par¬ 
rish V. Ash, 203 P.2d 330, 32 Wash. 
2d *637—Walsh v. West Coast Coal 
Mines, 197 P.2d 233, 31 Wash.2d 
3-96—Williams v. Hofer, 191 P.2d 
306, 30 Wash.2d 263—Heel v. Hen -1 
ne, 190 P.2d 77*5, 30 Wash.2d 24—i 
Kellerher v. Porter, 189 P.2d 223, 
29 Wash.2d 660—Pollard v. Wltt- 
man, 183 P.2d 17>5, 28 Wash.2d 367 
—Fiskaa v. Miller, 177 P.2d 707, 
27 Wash.2d 242—Everest v. Rieck- 
en, 174 P.2d 762, 26 Wash.2d 542— 
Brucker v. Matsen, 139 P.2d 276, 
18 Wash.2d 375—White v. Fenner, 
133 P.2d 270, 16 Wash.2d 226—BU- 
lingrsley v. Rovig-Temple Co., 133 
P.2d 265, 16 Wash.2d 202—Gteisness 
V. Scow Bay Packing: Co., 132 P.2d 
740, 16 Wash, 2d 1—Gray v. Wik- 
strom Motors, 128 P.2d 490, 14 
Wash.2d 448—^Brlg:g:s v. United 
Fruit & Produce, 119 P.2d 687, 11 
Wash. 2d 4^6—Lindberg: v. Steele, 
104 P.2d 940, 5 Wa8h.2d 64. 

Wyo.— Corpus Juris quoted iu Hawk¬ 
ey V. Wniiams, 261 P.2d 48. 66— 
Brown ▼. Wyoming: Butane Gas 
Co., 236 P.2d 116, 66 Wyo. 67— Cor¬ 
pus Juris q,uoted Iu Horthwest 
States Utilities Co. v. Brouillette, 
65 P.2d 223, 228, 61 Wyo. 132, re¬ 
hearing denied 69 P.2d 628, 61 
Wyo. 132. 

64 C.J. p 432 note 86. 

13. Heb.—^In re Scoville’s Estate, 81 
H.W.2d 284, 149 Heb. 415—Tews v. 
Bamrlok, 26 H.W.2d 499, 148 Heb. 
59—(Luikart v. Continental Hat. 
Bank, 263 H.W. 905, 126 Heb. 598. 

14. Fla.—^Merchants Transp. Co. v. 
Daniel, 149 So. 401, 109 lEla. 496. 

HI.—Hilker v. Radcliff, 274 IlLApp. 
463. 

Ky.—^Bishop V. Kirby, 196 S.W. 2d 84, 
302 Ky. 499. 

Mo.—^Michaelson v. Wolf, 261 S.W. 2d 
918. 

Wyo.— Ck)xpus Juris q,uoted iu BAwk- 
ey V. Williams, 261 P.2d 48, 55. 

64 C. J. p 432 note 88. 


Quasi-adnilssiou 

Miss.—^Bankston v. Dumont, 38 So.2d 
721, 205 Miss. 272. 

15. HI.—Adamsen v. Ifagnelia, 280 
IlLApp. 418. 

R.I.—McFarland v. Lynch, 197 A. 
202, 60 R.I. 126. 

Wyo.—Corpus Juris quoted iu Hawk¬ 
ey V. Williams, 261 P.2d 48, 65— 
Corpus Juris cited iu Wilhelm v. 
Cukr, 227 P.2d 988, 990, 68 Wyo. 1. 
64 O.J. p 432 note 87. 

16. Cal.—Lehmann v. Mitchell, 241 
P.2d 573, 109 Cal.App.2d 719— 
Goehring: v. Stockton Morris Plan 
Co., 209 P.2d 41, 98 Cal.App.2d 
417—Helmuth v. Frame, 115 P.2d 
846, 46 Cal.App.2d 372—^Engrland v. 
Hospital of the Good Sameuritan, 61 
P.2d 48, 16 Cal.App.2d 640—Gimenz 
V. Rissen, 55 P.2d 292, 12 CaLApp. 
2d 152, modified on other grounds 
66 P.2d 299. 

Idaho.—^Allan v. Oregon Short Line 
R. Co., 90 P.2d 707, 60 Idaho 267. 
Heb.—Evans v. Messick, 68 H.W.2d 
491, 158 Neb. 485—Stark v. Turner, 
47 H.W.2d 669, 154 Neb. 268—Mo- 
hatt V. Olson, 21 H.W.2d 616, 146 
Neb. 764—^Loudy v. Union Pac. R. 
Co., 21 N.W.2d 431, 146 Neb. 676— 
Robinson v. Central Heb. Public 
Power & Irr. Dist., 20 H.W.2d 609, 

146 Neb. 634—ElUs v. Union Pac. 
K Co., 19 N.W.2d 641, 146 Neb. 397, 
opinion adhered to 22 N.W.2d 305, 

147 Neb. 18, reversed on other 
grounds 67 S.Ct. 598, 329 U.S. 649, 
91 L.Ed. 572—In re Johnson's Es¬ 
tate, 16 N.W.2d 604, 146 Neb. 833 
—Hollenbeck v. Guardian Hat. Life 
Ins. Co., 14 N.W.2d 330, Hi Heb. 
684—^Roberts v. Carlson, 8 N.W. 
2d 175, 142 Neb. 861—Bowerman 
V. Greenberg, 7 H.W.2d 711, 142 
Heb. 721—Malolepszy v. Central 
Market, 7 H.W.2d 74, 142 Neb. 670, 
vacated on other grounds 9 H.W. 2d 
474, 143 Neb. 366—Grantham v. 
Watson Bros. Transp. Co., 6 H.W. 
2d 872, 142 Heb. 862, rehearing de¬ 
nied 9 N.W.2d 157, 142 Heb. 868— 
Parks V. Metz, 299 N.W. 643, 140 
Heb. 235—^Element v. Llndell, 298 
N.W. 137, 139 Heb. 640. 

R.I.—^Toung V. Toung, 185 A. 901, 
56 R.I. 401. 

Wyo.—Corpus Juris quoted iu BAwk- 
ey V. WiUiams, 261 P.2d 48, 65. 

64 C.J. p 432 note 39. 

DCataxlal aud xelevaut evidence 
Neb.—Spaulding v. Howard, 27 H.W. 

^ 2d 832, 148 Heb. 496—McIntosh v. 

I Union Pac. R. Co., 22 N.W.2d 179, 
146 Heb. 844. 

17. Arlz.—Western Truck Lines v. 
Du VaulL 112 P.2d 689, 67 Ariz. 
199. 

D.C.—Galt V. Phcsnlx Indem. Co., 120 
*F.2d 723, 74 App.D.C. 166—Birchall 
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V. Capital Transit Co.. Mun.App., 
84 A.2d 624. 

IU.—Kitch V. Adkins, 105 N.E.2d 
527, 346 IlLApp. 842—Lewis v. 

Checker Taxi Co., 103 N.E.2d 192, 
345 IU.APP. 301—Lovellette v. 
First Federal Sav. & Loan Ass’n, 
87 N.E.2d 34, 838 IlLApp. 363— 
Robson V. Pennsylvania R. Co., 86 
N.B.2d 403. 837 ULApp. 567—Jen¬ 
sen V. Baltimore & O. R Co., 69 N. 
E.2d 740, 330 Ill.App. 184—Vieceli 

V. Cummings, 54 N.B.2d 717, 822 
IlLApp. 659. 

Md.—Great Atlantic & Pacific Tea 
Co. V. Hoppenberger, 189 A. 434, 
171 Md. 378. 

Minn.—Ryan v. Griffin, 62 N.W.2d 
604. 

Mo.—^Taylor v. Silver King Oil & 
Gas Co.. App., 203 S.W.2d 147— 
Barker v. SilVerforb, App., 201 S. 

W. 2d 408. 

Neb.—Johnson v. Schrepf, 47 H.W. 
2d 863, 154 Heb. 317—Gohling- 
horst V. Ruess, 20 N.W.2d 881, 146 
Neb. 470—Cutrell v. John Hancock 
Mut. Life Ins. Co., 17 H.W.2d 465, 
146 Neb. 560—Gtormley v. Peoples 
Cab. 6 N.W.2d 78, 142 Neb. 346— 
Parish v. County Fire Ins. Co., 298 
H.W. 702, 139 Heb. 726. 

H.J.—^Potts V. Brldgewater-Somerset 
Realty Corp., 46 A.2d 817, 134 H. 

I J.Law 22—Wilkinson v. Walsh,’178 

1 A. 721, 116 N.J.Law 243—Zochow- 

I ski V. ZokowskL 17i6 A. 864, 114 
H.J.Law 437—Shields v. Yellow 
Cab, 174 A. 567, 113 N.J.Law 479 
—OTSTeil V. Jacobus, 169 A. 703, 112 
H.J.Law 145—Grier v. Scandura, 
169 A. 674. 112 N.J.Law 162—Cec- 
comancino v. D’Onofrio, 168 A. 678, 
111 H.J.Law 494—Fine & Jackson 
Trucking Corporation v. Lehigh 
Talley R Co., 166 A. 184, 110 H.J. 

I Law 885. 

Ohio.—Fox V. Industrial Commission, 
Com.PL, 114 H.E.2d 451. 

, Okl.—Kizziar v. Pierce, 226 P.2d 941, 

I 204 Okl. 61—Kaminski v. Elving- 
ton, 226 P.2d 395, 204 Okl. 85— 
BranifC v. Buttram, 228 P.2d 116, 

: 208 Okl. 480—BuUer v. Civic Gas 

Oo., 188 P.2a 843, 199 Okl. 597. 

Tex.—Womble v. Wiley, Civ.App., 
209 S.W.2d 201—Lipscomb v. Hous¬ 
ton Elec. Co., Civ.App., 149 &W.2d 
1042—Lawson v. Hutcherson, Civ. 
App., 138 S.W.2d 131, error dis¬ 
missed, judgment correct—Woods 
V. Topletz, Oiv-App-f l^d S.W.2d 
781, reversed on other grounds 
Topletz V. Woods, 144 S,W.2d 268, 
185 Tex. 880—City of Panhandle 
V. Byrd, Civ.App., 77 S.W.2d 994, 
reversed on other grounds. Com. 
App., 106 S.W.2d e«o. 

Wyo.— Corpus Juris quoted iu Hawk^ 
ey V. Williams, 261 P.2d 48, 55. 

64 C. J. p 482 note 40. 
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or facts stated in the evidence adduce<^s 

The movant, by making the motion, admits, for 
the purposes thereof, the truth not only of all that 
the testimony proves,^® but of every material^® or 


ultimate^l fact which it proves, or tends to prove,22 
in the slightest degree, 23 together with all fair, rea* 
sonable, or legitimate inferences or conclusions fa¬ 
vorable to the adverse partj^A as well as all favor- 


Adniffsloa «zeapt in T tr eui e easM 

Minn.—Woodrow v. Chicago, M., St. 
P. & F. R. Co., SO N.W.2d 49. re¬ 
heard 61 N.W.2d 240, oertiorari 
denied Chicago, M., St. P. & P. 
R. Co. V. Woodrow, 74 S.Ct. 660, 
347 U.S. 935, 98 Ii.Bd. - 

Ifiateirlal and relevant evideiLoe ad¬ 
mitted favorable to oppoeiiig party 

Neb.—^Rhoads v. Columbia Fire Un¬ 
derwriters* Agency, 260 N.W. 174, 
128 Neb. 710. 

18. tT.S.—General Acc. Fire ds Life 
Assur. Corp. v. Schero, C.C.A.Fla., 
160 F.2d 775. 

D.C.~Carr v. Shifflette, 82 F.2d 874, 
65 App.D.C. 268—-Grubb v. Groover, 
67 F.2d 511, 62 App.D.C. 805, cer¬ 
tiorari denied Groover v. Grubb, 54 
act. 377. 291 U.S. 660, 78 KEd. 
1062—Rosa v. Pennsylvania R. Co., 
Mun.App., 55 A 2d 346. 

FIcl—^Y arbrough v. Ball U-Drive Sys¬ 
tem, Inc., 48 So. 2d 82—Oppenhei- 
mer ▼. Werner, 46 So.2d 870—^Red 
Top Cab & Baggage Co., for Use 
and Benefit of Fontaine, v. Domer, 
32 So.2d 321, 169 Fla. 538—Bhrens 
V. Miami Transit Co., 20 So.2d 261, 
155 Fla. 394, foUbwed in 20 So.2d 
263, 165 Fla. 399—Hughs v. Miami 
Coca Cola Bottling Co., 19 So.2d 
862, 155 Fl€L 299—Greenberg v. 
Post, 19 So.2d 714, 155 Fla. 135— 
McAllister v. Miami Dally News, 
17 So.2d 613, 154 Fla. 870—CoUe 
V. Atlantic Coast Line R. Co., 14 
So.2d 422, 158 Pla. 258—Metropoli¬ 
tan Life Ins. Co. r. Jenkins, 12 So. 
2d 374, 152 Fla. 486—HUl v. Wil¬ 
son, 4 S 0.24 712, 148 Fla. 472— 
Teddleton v. Florida Power & Light 
Co., 200 So. 546, 145 Fla. 671— 
Smith V. Burdine's Inc., 198 So. 
223. 144 Fla. 600, 181 ALJEL 115— 
Carter v. Florida Power 4b Light 
Co., 189 So. 705, 188 Fla. 220—Pow¬ 
ell V. Jackson Grain Co., 184 So. 
492, 184 Fl€U 696, followed in 184 
So. 498, 184 Fla. 609—Fain v. Cart¬ 
wright, 182 So. 802, 182 Fla. 855— 
Duval Laundry OcL v. Reif, 177 So. 
726, 130 Fla. 276—BEastings v. 

Tasrior, 177 So. 621, 180 Fla. 249 
—^Russell V. Atlantic Coast Line R. 
Co.. 176 So. 778, 129 Fla, 586— 
Talley v. McCain, 174 So. 841, 128 
Fla. 418—New England Mut. Life 
Ins. Co. V. Huckins, 178 So. 696, 
127 Fla. 540—Ring v. Weis-Patter- 
son Lumber Co., 168 So. 858, 124 
Fla. 272—Florida Motor JJnes v. 
Bradley. 164 So. 860, 121 Fla. 591— 
W. B. Haibeson Lumber Co, v. 
Cosson, 156 So. 482, 116 Fla. 495. 

Ind.—State ex rel. Bowers, 58 N.B. 
2d 898, 222 Ind. 854, 


Iowa.—La Sell v. Tri-States Theatre 
Oopp., 11 N.W.2a 36, 238 Iowa 929. 
Ky.—^Spencer's Adm*r v. Flsel? 71 
S.W.2d 965, 254 Ky. 603. 

Miss.—Bankston v. Dumont, 88 So. 

2d 721, 205 Miss. 272. 

Neb.—Kline v. Metcalfe Const. Co., 
19 N.W.2d 693, 146 Neb. 889— 
Rankin v. J. L. Brandeis 4b Sons, 
280 N.W. 260, 185 Neb. 86—Mac- 
kechnie v. Lyders, 279 N.W. 828. 
184 Neb. 682. 

Okl-—Kaminski v. Sllvington, 226 P. 
2d 395. 204 Okl. 85—Powell v. 
Spence. 85 P.2d 925, 169 Okl. 63. 
Wyo.— Corpus JxaAm auoted In Hawk¬ 
ey V. Williams, 261 P.2d 48, 56. 

64 C.J. p 432 note 41, 

Every material fact 
Fla.—^Lisk v. City of West Palm 
Beadh, 36 So.2d 197, 160 Fla. 682. 
Trader statutes <dianging common- 
law rule with respect to effect of mo¬ 
tions for directed verdict, motion by 
defendants for directed verdict at 
close of plaintlfTs proof admitted 
facts presented by such proof.— 
Thomas v. Reece. 58 N.W.2d 505. 888 
Mich. 598. 

19. Ohio.—Fox V, Industrial Com¬ 
mission, Com.Pl., 114 N.B.2d 451. 

Wyo.— Corpus juris guoted in Hawk¬ 
ey V. Williams, 261 P.2d 48, 65— 
Brown V. Wyoming Butane Gas 
Co., 205 P,2d 116, 66 Wyo. 67— 
Corpus Juris quoted id Northwest 
States Utilities Co. v. Broulllette, 
66 P.2d 228, 228, 61 Wyo. 182, re- 
heapipg denied 69 P.2d 628, 61 Wyo. 
182. 

64 C. J. p 432 note 42. 

20. U.S.—Garrett Const. Co. v. Al¬ 
dridge, C.C.AArk., 78 F.2d 814. 

Neb.—Halliday v. Ra3rmond, 22 N.W. 

2d 614, 147 Neb. 179. 

Tex.—Blake v. Pure Oil Co., 100 S. 
W.2d 1009, 128 Tex. 686—Godwin 
V. Roberts, Clv.App., 218 S.W.2d 
671, error refused no reversible 
error—^Barrington v. City of Sher¬ 
man, Civ.App., 156 S.W.2d 1008. 
error refused. 

Wyo.— Corpus Juris quoted in Hawk¬ 
ey V. Williams, 261 P.2d 48, 56— 
Brown V. Wyoming Butane Gtas 
Co., 205 P.2d 116, 66 Wyo. 67— 
Cor]>us Juris quoted in Northwest 
States Utilities Co. v. Broulllette, 
65 P.2d 228, 228, 51 Wyo. 182, re¬ 
hearing denied 69 P.2d 628, 51 Wyo. 
182. 

64 C.J. p 432 note 48. 

21. Wyo.— Corpus Jtiris ccooted in 
Hawkey v. WUllams, 261 P,2d 48, 
56—Brown v. Wyoming Butane 
Gas COw, 205 P.2d 116, 66 Wyo. 67 
—Corpus Juris quoted In Ndrth- 
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west States Utilities Co. v. Broull¬ 
lette, 65 P.2d 223, 228, 51 Wyo. 132, 
rehearing denied 69 P.2d 628, 51 
Wyo. 182. 

64 C.J. p 482 note 44. 

22. U.S.—^Brown v. Baltimore 4b O. 

R. Co., D.C.Ohlo, 23 F.Supp. 153. 
Ariz.—Katz v. Bear, 52 So.2d 903. 
Cal.—Hoppe v. Bradshaw, 108 P.2d 

947, 42 Cal.App.2d 834. 

D.C.—Hellweg v. Chesapeake 8b Po¬ 
tomac Tel. COh 110 F.2d 646, 71 
APP.D.C. 346. 

Fla.—Kidd v. Cox, 40 So.2d 454. 
m.^—Soic V. Ridhardson, 42 N.E.2d 
884, 315 IlLApp. 213. 

Ky.—London 4b Provincial Marine 4b 
FTre Ins. Co. of London, England, 
V. Mullins, 106 S.W.2d 1057, 268 
Ky. 814. 

Miss.—^Bankston v. Dumont, 38 So. 2d 
721, 205 Miss. 272. 

Mont.—^Exchange State Bank of 
Glendive v. Occident Elevator Co., 
24 P.2d 126, 95 Mont 78, 90 AL.R. 
740. 

Neb.—Smith V. Epstein Realty Co., 
277 N.W. 427. 133 Neb. 842. 

Ohio.—WUkeson v. Ersklne 4b Son, 
61 N.E.2d 201, 146 Ohio St 218— 

I FOx V. Industrial Commission, 
Com.Pl., 114 N.B.2d 451. 

Okl.—Cathey v. Merchants Finance 
Co., 147 P.2d 790, 194 OkL 76— 
Keller v. Tracy, 82 P.2d 1046, 183 
Okl. 463. 

Or,—Phillips V. Colfax Co., 243 P.2d 
276, 195 Or. 285, rehearing denied 
245 P.2d 898, 195 Or. 285. 

W;s^o.—Corpus Juris quoted in Hawk¬ 
ey V. Williams, 261 P.2d 48, 55— 
Brown v. Wyoming Butane Gas 
Co., 206 P.2d 116, 66 Wyo. 67— 
Corpus Juris quot^ iu Northwest 
States Utilities Co. v. Broulllette, 
65 P.2d 223, 228, 61 Wyo. 132, re¬ 
hearing denied 69 P.2d 523, 61 
Wyo. 182. 

64 C.J. p 432 note 45. 

Every fact and oircamstanoe which 
plaintiirs evideuoe tends to prove 
Mo.—Sigmund v. Lowes, App., 286 

S. W.2d 14. 

28. Okl.—Fielding v. Dickinson, 230 
P.2d 466, 204 Okl. 372—Federal L. 
Ins. Co. V. Firestone, 15 P.2d 141, 

159 Okl. 228. 

Wyo.—Corpus Juris quoted in Hawk¬ 
ey V. Williams, 261 P.2d 48, 55. 
El law aotiou 

Okl.—PhUlips Petroleum Co. v. Dale, 
89 P.2d 546, 170 Okl. 267. 

24. U.S.—General Acc. Fire 4b Life 
Assur. Corp. v, Schero, C.C.AFla., 

160 F.2d 775—Garrett Const Co. v. 
Aldridge, C.C.AArk., 78 F.2d 814. 
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able inferences or conclusions fairly, reasonably, or legitimately inferable or dedudble therefroni^^ 


Cal.—Gish v. Los Ansreles Ry. Corp.» 
90 P.2d 792. 18 Cal.2d 670—Hel- 
muth V. Frame. 115 P.2d 846. 46 
Oal.App.2d 372—Gimenz v. Rissen. 
65 P.2d 292. 12 Cal.App.2d 162. 
modified on other grounds 56 P.2d 
299. 

D.C.—Grubb v. Groover, 67 F.2d 611, 
62 App.D.C. 805, certiorari denied 
Groover v. Grubb, 64 S.Ct. 377, 
291 U.S. 660, 78 L.Ed. 1052—Birch- 
all V. Capital Transit Co., Mun. 
APP.. 84 A.2d 624. 

Fla.—Yarbrough v. Bali XJ-Lrive 
System. Inc.. 48. So.2d 82—Oppen- 
heimer v. Werner, 46 So.2d 870— 
Kidd V. Cox. 40 So.2d 454—Lisk 
V. City of West Palm Beach, 36 
So.2d 197, 160 Fla. 632—Red Top 
Cab & Baggage Co., for Use and 
Benefit of Fontaine v. Domer, 32 
So.2d 321, 159 Fl€u 538—Ehrend 
V. Miami Transit Co., 20 So.2d 261, 
155 Fla. 394, followed in 20 So.2d 
263, 166 Fla. 399—Hughs v. 

Coca Cola Bottling Co., 19 So. 2d 
862, 165 Fla. 299—McAllister v, 
Miami Daily News, 17 So.2d 618, 
164 Fla. 370—Hill v. Wilson. 4 So. 
2d 712, 148 Fla. 472—Merchants 
Transp. Co. v. Daniels, 149 So. 401, 
109 Fla. 496. 

IlL—Vieceli v. Cummings. 54 N.IL2d 
717, 822 IllA-pp. 559—^Robson v. 
Pennsylvania R. Co., 36 N.R2d 
403, 887 IU.APP. 667—Hilker v. 
Raddiie. 274 lU.App. 463. 

Ind.—State ex rel. Bowers, 53 N.E. 

2d 893, 222 Ind. 354. 

Iow€L—Heintz v. Iowa Packing Co., 
268 N.W. 607, 222 Iowa 617. 

Ky.—Spencer’s Adm’r v. Flsel, 71 
S.W.2d 966, 264 Ky. 60S. 

Minn.—Fandel v. Parish of St. John 
the EvangeUst, 29 N.W.2d 817, 225 
Minn. 77, 174 A.L.R. 600—Olson v. 
Evert, 28 N.W.2d 763, 224 Minn. 
528. 

Mo.—Mlchaelson v. Wolf, 261 S.W.2d 
918. 

Nelb.—Johnson v. Schrepf, 47 N.W.2d 
858, 164 Neb. 817—Gormley v. Peo¬ 
ples Cab, 6 N.W.2d 78. 142 Neb. 
846—^Parish v. County Fire Ins. 
Co., 298 N.W. 702, 139 Neb. 726 
—Luikart v. Continental Nat. 
Bank, 258 N.W. 906, 126 Neb. 598. 

N.J.—Shields V. Yellow Cab, 174 A. 
66L 118 N.J.Law 479—O’Neil v. 
Jacobus. 169 A. 708. 112 N.J.Law 
146—Grier v. Scandura, 169 A. 674, 
112 N.J.Law 152—Ceccomanclno v. 
DCnofrio, 168 A. 678, 111 N.J.Law 
494—^Fine & Jackson Trucking 
Corporation v. Lehigh Valley R. 
Co., 166 A. 184, 110 N.JXaw 385— 
Titone v. Economy Bootery, 184 
A. 809, 14 N.JJdisc. 849. 

Okl.—^Fielding v. Dickinson, 230 P. 
2d 466, 204 Okl. 872—Klzziar v. 
Pierce, 226 P.2d 941. 204 Okl. 51 
—Kaminski v. Blvington, 226 P. 
2d 895, 204 Okl. 85—BranilC v. 


. Buttram, 228 P.2d 116, 203 Okl. 
480—Butler v. Civic Gas Co.. 188 
P.2d 843, 199 Okl. 597—Powell v. 
Spence. 85 P.2d 925. 169 Okl. 63. 

R.I.—^McFarland v. Lynch, 197 A. 
202, 60 RJ. 125—^Young v. Young. 
185 A- 901, 66 R.I. 401. 

Wash.—Brucker v. Matsen, 189 P. 

2d 276, 18 Wash.2d 875. 

Wyo.— Corpus Juris Qiioted In Hawk¬ 
ey V. Williams, 261 P.2d 48, 65— 
Brown v. Wyoming Butane Gas 
Co.. 205 P.2d 116, 66 Wyo. 67— 
Corpus Juris qtioted in Northwest 
States Utilities Co. v. Brouillette, 

66 P.2d 223. 228, 61 Wyo. 132, re¬ 
hearing denied 69 P.2d 623, 51 Wyo. 
182. 

64 C.J. p 433 note 47. 

Inferences of fact 

Colo.—^Parker v. City and County of 
Denver, 262 P.2d 653. 

N.J.—Cauco V. Galante, 77 A.2d 798, 

6 N.J. 128. 

Favorable Inferenoes from both par. 
ties’ evidence 

OkL—^Eckroat v. Landrum, 235 P.2d 
705, 205 Okl. 119. 

Or.—Smith v. Industrial Hospital 
Ass’n, 242 P.2d 592, 194 Or. 626— 
Stroh V. Rhoads. 217 P.2d 245, 188 
Or. 563. 

8S. U.S.—General Aoc. Fire & Life 
Assur. Corp. v. Schero, C.C.A.'Fla., 
160 F.2d 775—Brown v. Baltimore 
& O. R. Co., D.C.Ohlo. 23 F.Supp. 
153. 

Ariz.—^Mackey v. Blakely Oil, 268 P. 
2d 674—Barker v. General Petro¬ 
leum Corp., 232 P.2d 390, 72 Ariz. 

' 187, modified on other grounds 233 
P.2d 449, 72 Ariz. 238—Gallaway 
V. Smith. 220 P.2d 857, 70 Ariz. 8>64 
—Nichols V. City of Phoenix, 202 
P.2d 201. 68 Ariz. 124. 

Cal.—Lehmann v. Mitchell, 241 P.2d 
I 578, 109 Cal.App.2d 719—Goehrlng 
V. Stockton Morris Plan Co., 209 
P.2d 41. 93 <Cal.App.2d 417—Week 
V. Los Angeles County Ftood Con¬ 
trol Dist., 181 P.2d 985, 80 CaJ. 
App.2d 182—^Tschumy v. Brook’s 
Market, 180 P.2d 933, 79 CaLApp. 
2d 556—Hoppe v. Bradshaw, 108 P. 
2d 947, 42 Cal.App.2d 334—England 
V. Hospital of the Good Samaritan, 
61 P.2d 48, 16 Cal.APP.2d 640. 
Colo.—Godard v. Watson, 221 P.2d 
868, 122 Colo. 271. 

D.C.—GaJt V. Phoenix Indem. Co., 
120 F.2d 723, 74 App.D.C. 166— 
Hellweg V. Chesapeake & Potomac 
Tel. Co., 110 F.2d 646, 71 App.D.C. 
346—Carr v. SUfflette, 82 F.2d 874. 
65 APP.D.C. 268—Grubb v. Groover, 

67 F.2d 611, 62 AjppJG.C. 806, certio-, 
rarl denied Groover v. Grubb, 54 S. 
CL $77, 291 U.S. 660, 78 L.Ed. 1052 
—Ross V. Pennsylvania R. Co., 
Mun.App., 55 A.2d 346. 

Fleu—^Red Top Cab & Baggage Co.,^ 
for Use and Benefit of Fontaine, v.l 
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Domer. 32 So.2d 821, 159 Fla. 588— 
Greenberg v. Post, 19 So. 2d 714, 166 
Fla. 135—Colle v. Atlantic Coast 
Line R. Co., 14 So.2d 422, 158 Fla. 
268—^Metropolitan Life Ins. Co. v. 
Jenkins. 12 So.2d 374. 152 Fla. 486 
—Teddleton v. Florida Power 
Light Co., 200 So. 546, 145 Fla. 671 
—Smith V. Burdine’s, Inc., 198 So. 
223, 144 Fla, 600, 181 A.L.R. 116— 
Carter v. Florida Power & Light 
Co., 189 So. 706. 188 Fla. 220^ 
Duval Laundry . Co. v. Reif, • 177 
So. 728, 130 Fla, 276—Hastings v. 
Taylor, 177 So. 621, 130 Fla, 249 
—New England Mut. Life Ins. C6. 
V. Huckins. 173 So. 696. 127 Fla, 
640—Florida Motor Lines v. Brad¬ 
ley. 164 So. 360. 121 Fla, 591. 
Idaho.—Hayward v. Yost, 242 P.2d 
971. 72 Idaho 415. 

Ill.—Kitch V. Adkins, 105 N.B.2a 
627, 346 DLApp. 842—Lewis v. 
Checker Taxi Co.. 108 N.E.2d 192, 
845 IlLApp. 801—Novak v. Ill. 
Cent. R. Co., 79 N.E.2d 92, 384 HI. 
App. 241—Jensen v. Baltimore St 

O. R. Co., *69 N.B.2d 740, 330 Ill. 
App. 134—Sole V. Richardson, 42 
N.B.2d 884, 815 DLApp. 218—Hil¬ 
ker V. Radcliie. 274 DLApp. 463— 
Dalmatinsko Dobrotvomo Drustvo 
Sveti Frano Imotski v. First Un¬ 
ion Trust St Savings Bank. 268 Dl. 
App. 314. 

Ind.—^Boyd v. Hodson, 72 N.E.2d 46, 
117 IndLApp. 296. 

Iowa,—La Sell v. Tri-States Theatre 
Corp., 11 N.W.2d 36, 238 Iowa 929. 
Ky.—Kentucky Transport Co. v. 
CampbeU, 186 S.W.2d 409, 299 Ky. 
556—Sanders v. Lakes, 109 S.W.2d 
86. 270 B::y. 98—Greene v. Penninaf- 
ton, 108 S.W.2d 1013, 270 Ky. 28— 
London St Provincial Marine ft Fire 
Ins. Co. of London. Englaxkd. v. 
Mullins, 196 aW.2d 1057, 268 Ky. 
814—Spacer’s Adm’r v. FIsei, 71 
S.W.2d 955, 254 Ky. 503. 

Md.—Great Atlantie ft Pacific Tea 
Co. V. Noppenberger, 189 A. 434, 
171 Md. 878. 

"Minn . —Ryan v. GrlfiEln, 82 N.W. 2d 
604—Woodrow v. Chicago, M., St. 

P. ft P, R. Co., 60 N.W.2d 49, fol¬ 
lowed in 61 N.W.2d 240, certio¬ 
rari denied Chicago, M., Bt. P. ft 
P. R. Co. V. Woodrow, 74 S.Ct. 

630. 347 U.S. 935, 98 L.Ed. - 

—LeVasseur v. Minneapolis St. Ry. 
Co., 21 N.W.2d 622. 221 Minn. 205 
—Wlndorski v. Doyle, 18 N.W.2d 
142, 219 Minn. 402—^Mix v. City of 
Minneapolis, 18 N.W.2d 130, 219 
Minn.-389—Reiton v. St; Paul City 
Ry. Co., 288 N.W. 155, 206 Minn. 
218—Bartley v. Fritz, 285 N.W. 
484, 205 Minn. 192—Bayerkohler v. 
Clara City Farmers’ Elevator Oo., 
248 NW. 294, 189 Minn. 22. 

Mo.—^Michaelson v. Wolf, 261 S.W. 
2d 918—Taylor v. Silver King Oil 
ft Gas Co., App., 203 S.W.2d 147 -r 
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by a jury.^^ 

Besides the matters mentioned above, the motion 
admits or concedes the jurisdiction of the court,^^ 
and, when the motion is one based on the evidence, 
concedes by implication the sufficiency of the ad¬ 
versary's pleadings ;28 or it may admit the truth 
of a particular allegation or contention on the part 
of the adversaryHowever, the rule as to ad¬ 
mission must be applied in the light of the other 
facts which the record establishes beyond con¬ 
troversy;^® and it is not applicable whe re thg o frer 
evince of the^arty oppo sed to the mc^on demon¬ 


strates conclusively, or to a degree that the minds 
of reasonable men cannot differ, that the evidence 
favorable to such party is incapable of belief.*^ 
Moreover, the scope of the motion as an admission 
is limited to matters involved in the consideration 
thereof, and it is not binding as such to any greater 
extent.32 It does not admit matters of law material 
to the adversary's case.53 

Motion for nominal damages for adversary. 
Where defendant moves for the direction of a ver¬ 
dict for plaintiff for nominal damages, he thereby, 
under some authorities, admits the truth of the al- 


Barker v. SilverfoxO^, App.> 201 S. 
W.2d 408. 

ITeb.—Caxtney v. Olson, 48 N.W.2d 
658, 154 Neb. 546—^la re Benson’s 
Estate. 46 N.W.2d 176, 153 Neb. 
824—Nama v. Shada, 34 N.W.2d 
650, 150 Neb. 362—In re ScovUle’s 
Estate, 31 N.W.2d 284, 149 Neb. 
415—^Tews V. Bamrick, 26 N.W.2d 
499, 148 Neb. 59—Gohlinghorst v. 
Ruess, 20 N.W.2d 381, 146 Neb. 
470—’Kline v. Metcalf Const. CJo.. 
19 N.W.2d 693, 146 Neb. 389—Out- 
reU V. John Hancock Mut Life 
Ins. Co., 17 N.W.2d 465, 145 Neb. 
550—Rankin v. J. L. Brandels & 
Sons, 280 N.W. 260. 135 Neb. 86— 
Mackechnle v. Lyders, 279 N.W. 
828, 134 Neb. 682—Smith v. Epstein 
Realty Co., 277 N.W. 427, 133 Neb. 
842—^Rhoads v. Columbia Fire Un¬ 
derwriters’ Agency, 260 N.W. 174, 
128 Neb. 710. 

N.M.—Goldenberg v. Village of Oap- 
Itan, 203 P.2d 370, 53 N.M. 137. 
Ohio.—^POx V. Industrial Commis¬ 
sion, Com.Pl., 114 N.B.2d 451. 

OkL—Eckroat v. Landrum, 235 P.2d 
705, 205 OkL 119—Fielding v. Dick¬ 
inson, 230 P.2d 466, 204 OkL 372— 
Kaminski v. Elyington, 226 P.2d 
395, 204 OkL 35—Simpson v. White, 
157 P.2d 913, 195 Okl. 375—Cathey 
V. Merchants Finance Co., 147 F. 
2d 790, 194 Okl. 76—Keller v. Tra- 
cy, 82 P.2d 1046, 183 Okl. 463— 
C^perud v. Twedell, 51 P.2d 7'99, 
175 Okl. 191—Phillips Petroleum 
Co. V. Dale, 39 P.2d 546, 170 Okl. 
267—Powell V. Spence, 35 P.2d 
925. 169 Okl. 68. 

R.I.—^Douglas V. First Nat Stores, 
172 A. 728, 54 R.I. 278. 

Wash.—Minch, v. Local Union No. 
370, Intern. Union of Operating 
Engineers, 265 P.2d 286—Shook v. 
Bristow, 250 P.2d 946, 41 Waa(h.2d 
623—^Myers ▼. Little Church by 
the Side of the Road. 227 P.2d 165, 
87 Wash.2d 897—Olsen v. White, 
221 P.2d 542, 37 Wash.2d 62—Par¬ 
rish V. Ajsh, 203 P.2d 330, 82 Wash. 
2d 687—Walsh v. West Coast Coal 
Mines, 197 P.2d 233, 31 Wa8h.2d 396 
—Williams V. Hofer. 191 P.2d 806, 
SO Wash.2d 25'3—Neel v. Henne, 
190 P.2d 776, 30 Wash.2d 24—Kel- 


lerher v. Porter, 189 P.2d 223, 29 
Wash.2d 650—^Pollard v. Wittman, 
183 P.2d 175, 28 Wash.2d 867— 
Flskaa v. Miller. 177 P.2d 707, 27 
Wash.2d 242—^Everest v. Rlecken, 
174 P.2d 762, 26 Wash.2d 542— 
White V. Fenner, 133 P.2d 270, 
16 Wash.2d 226—^Billingsley v. 
Rovig-Temple Co., 133 P.2d 265, 16 
Wash.2d 202—Gelsness v. Scow 
Bay Packing Co., 132 P.2d 740. 
16 Wash. 2d .1—Gray v. Wikstrom 
Motors, 128 P.2d 490, 14 Wash.2d 
448—Briggs v. United Fruit & 
Produce, 119 P.2d 687, 11 Wash.2d 
466—Llndberg v. Steele, 104 P.2d 
940, 5 Wash.2d 54. 

Wyo.— Corpus Jhrls guoted in Efa.wk- 
ey V. Wimarns, 261 P.2d 48, 55— 
Corpus Juris Mted in Wilhelm v. 
Cukr, 227 P.2d 988, 990, 68 Wyo. 1 
—^Brown V. Wyoming Butane Gas 
Co., 205 P.2d 116, 66 Wyo. 67— 
Corpus Juris quoted In Northwest 
States Utilities Co. v. Broulllette, 
65 P.2d 223, 228, 51 Wyo. 132, re¬ 
hearing dexxied 69 P.2d 623, 51 
Wyo. 132. 

64 C.J. p 433 note 48. 

Xnferenoes of fact 

Colo,—^Parker v. City and County of 
Denver. 262 P,2d 553. 

N.J.—Wilkinson v. Walsh, 178 Au 
721, 115 N.J.Law 243—Zochowski 
V. Zokowskl, 176 A. 364, 114 N.J. 
Law 4'87. i 

Or.—’Portland Postal Ehnp. Credit j 
Union V. U. S. Nat. Bank of Port¬ 
land, 136 P,2d 467. 171 Or. 40, re- I 
hearing denied 136 P.2d 259, 171 
Or. 40—Oarruthers v. Phillips, 131 
P.2d 198, 169 Or. 636—McCall v. 
Inter BGarbor Nav. Co., 59 P.2d 
697, 154 Or. 252—Keys v. Griffith, 
55 P.2d 15, 153 Or. 190. 

26. Arlz.—Katz v. Bear, 52 So.2d 
908. 

Fla.—Oppenheimer v. Werner, 46 So. 
2d 870—Kidd V. Cox, 40 So.2d 454 
—^Llsk V, City of West Palm Beach, 
36 So.2d 197, 160 Fla. 682—^Ehrend 
V. Miami Transit Co., 20 So.2d 261, 
155 Fla. 394, followed in 20 So.2d 
263, 155 Fla. 399—Hughs v. Miami 
Coca Cola Bottling Co., 19 So.2d 
862, 156 Fla. 299—McAllister v. 
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Miami Daily News, 17 So. 2d 618, 
154 sBTa. 870—Hill v. Wilson, 4 So. 
2d 712, 148 Fla. 472—Powell v. 
Jackson Grain Co., 184 So. 492. 184 
Fla. 596, followed in 184 So. 498, 
184 Fla. 609—Fain v. Cartwright, 
182 So. 302, 132 Fla. 865—Russell 

V. Atlantic Coast Line R. Co., 176 
So. 778, 129 Fla. 535—Talley v. 
McCain, 174 So. 841. 128 Fla. 418— 
King V. Weis-Patterson Lumber 
Co., 168 So. 868, 124 Fla. 272— 

W. B. Harbeson Lumber Co. v. Cos- 
son, 156 So. 482, 116 Fla. 496. 

Ill.—HUker v. RadclifC, 274 Ill.Ap!p. 
463. 

Miss.—^Bankston v. Dumont, 83 So. 2d 
721, 205 Miss. 272. 

Mo.—^Robertson v. WaU, App., 195 
S.W.2d 894. 

Ohio.-Fox V. Industrial Commis¬ 
sion, Com.PL, 114 N.B.2d 461. 

Wyo.— Ckttpus Juris quoted lu Hawk¬ 
ey V. Williams, 261 P.2d 48, 55 — 
Brown y. Wyoming Butane Gas 
Co., 205 P.2d 116, 66 Wyo. 67— 
Corpus Juris quoted in Northwest 
States Utilities Co. y. Broulllette, 
66 P.2d 223, 228, 51 Wyo. 132, re¬ 
hearing denied 69 P.2d 623, 61 Wyo. 
182. 

64 C.J. p 438 note 49. 

SW, Vt—Mellen v. U. S. Health, etc.. 
Ins. Co., 76 A. 278, 83 Vt. 242. 

28. Md.—Xieopard v. Chesapeake, 
etc.. Canal Co., 1 Gill 222. 

64 C. J. p 434 note 58. 

29. Ohio.—Collins v. Pennsylvania 
R. Co., 68 N.E.2d 225, 76 Ohio App. 
115. 

ICodilLcation of salesMan’s oontraot 
N.T.—Hedeman v. Fairbanks, Morse 
& Co., 86 N.E.2d 129, 286 N.T. 240, 
reargument denied 28 N.T.Sw2d 661, 
260 App.Diy. 859. 

30. Idaho.—Servel v. Corbett, 290 P. 
200, 49 Idaho 536. 

31. Neb.—Gormley v. Peoples Cab, 
6 N.W.2d 78, 142 Neb. 346. 

32. Minn.—Stauff v. Biggenheimer, 
102 N.W. 694, 94 Minn. 809. 

64 C.J. p 484 note 61. 

83. D.C.—Eisinger v. B. J. Murx>hy 
Co., 48 App.D.C. 476. 

64 C.J. p 434 note 54. 
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legations of the complaint, petition, or declaration, 
the violation of plaintifPs rights,35 and defendant’s 
own liability but under other authority de¬ 
fendant does not, by such motion, admit liability.37 

c. On Prior and Subsequent Proceedings in 
Cause 

Under most authorities, a motion for a directed ver¬ 
dict does not terminate the movant’s right. In case of 
denial, to proceed with the case and offer evidence. 

A motion for a directed verdict supersedes a mo¬ 
tion for a dismissal or nonsuit.^* a motion by 
plaintiff to direct a verdict against one of two de¬ 
fendants is in effect a dismissal as to the other de¬ 
fendant^® It has been held that the effect of the mo¬ 
tion is to close the movant’s case, although no 
specific statement to that effect is made.^o Ac¬ 
cording to some authority, movant thereafter has no 
right to offer any evidence,except in the discre¬ 
tion of the court but this rule may be changed 
by statute providing to other effect,^® and under a 
number of authorities a party does not, by so mov- 


TRIAL §§ 255-256 

ing, terminate his right, in case of denial, to proceed 
with the case and offer evidence.*^^ A previous re¬ 
quest to direct a verdict does not preclude a party 
from requesting to have the case submitted to the 

jury.45 

§ 256. -As Waiver 

a. In general 

b. Motions by both parties as waiver of 

jury 

a. In General 

Generally, moving for a directed verdict does not 
withdraw the case from the Jury or waive the right to 
a Jury trial; the movant may reserve his right to go 
to the Jury, on denial of his motion, by any definite 
claim to the court to that end. 

Unless there is no conflict in the evidence or dis¬ 
pute as to the facts,^® the making of a motion for 
the direction of a verdict does not have the effect of 
withdrawing the case from the jury, or waiving 
movant’s right to a jury trial,or of conceding 


ail Arlz.—Sharp v. Western Union 
Tel. Co., 6 P.2d 895, 39 Ariz. 349, 80 
293. 

Direction for plaintiff for nominal 
damages on defendant’s motion 
generally see infira § 257 J. 

38. Ariz.—Sharp v. Western Union 
TeL Co., supra. 

36. N.T.—Humphrey v. Trustees of 
Columbia University in City of 
New York, 239 N.T.S. 461, 228 App. 
Dlv. 168. 

OkL—Bartlesville Zinc Co. v. James, 
166 P. 1054, 66 OkL 24. 

37. HL—Randall Dairy Co. v. Pevely 
Dairy Co., 278 DLApp. 350. 

Aotton for Slander 

m.—^Randall Dairy Co. ▼. Pevely 
Dairy Co., supra. 

38. N.D.—Bailey v. Davis, 193 N.W. 
658, 49 N.D. 838. 

Or.—Sorenson v. Smith, 129 P. 767, 
131 P. 1022, 65 Or. 78, 51 LRA., 
N.S., 612, Ann.Cas.l915A 1127. 

38. Ark.—^tna Indemnity Co. v. 
Little Rock. 116 S.W. 960, 89 Ark. 
95. 

40b R.l.~Huebel v. Baldwin, 119 A. 
639, 45 R.I. 40. 

41. Conn.—Jacobs v. Connecticut 
Co., 76 A.2d 427, 137 Conn. 189. 

43. Mich.—Denman v. Johnson, 48 N. 

W. 665, 86 Mich. 387. 

64 C.J. p 442 note 7. 

43. Mich.—^Thomas v. Reece, 53 N. 
W.2d 605, 333 Mich. 598. 

Wheore defendaiit prevails <». the 
trial of the cause, such statutes are 
not applicable.—^Thomas ▼. Reece, su¬ 
pra. 


44, Vt.—^Bacon v. Barber, 6 A.2d 9, 

110 Vt. 280, 123 A.L.R 253. 

64 C.J. p 442 note 8. 

Motloiis for verdict and nonsuit 

Where defendant, at conclusion of 
plaintiff’s case, moved for a directed 
verdict without closing defendant’s 
case, and, on denial of motion, moved 
for nonsuit, also denied, court did not 
err in permitting defendant thereaft¬ 
er to present his evidence.—Solomon 
V. Shepard Co., 200 A. 993, 61 R.L 
332. 

SCotion for Judgment 
* (1) Defendants, by filing motion at 
close of plaintiff’s case in chief for 
judgment rejecting plaintiff’s de¬ 
mand, did not waive right to adduce 
testimony in support of their defens¬ 
es, did not estop themselves from 
doing so, and did not give plaintiff 
the right to have the case ordered 
finally closed.—Domite v. Thompson, 
Ija.App., 9 So.2d 55. 

(2) Plaintiff had light to make mo¬ 
tion for Judgment at close of defend¬ 
ant’s evidence without waiving plain¬ 
tiff’s right to introduce evidence in 
rebuttaL—Bauer v. Heaton, 38 NJB. 
2d 413. 68 Ohio APP. 181. 

No further evULenoe introduced; eon- 
slderatioii. by Jury 

Jury was entitled to consider all 
the evidence in case in determining 
factual issue of liability of that one 
of three defendants whose motion 
for directed verdict, made at close 
of plaintiff’s case, was properly de¬ 
nied, even though movant rested 
without introducing evidence after 
moving for directed verdict.—Curtis 
V. Kaderbek, 53 N.B.2d 277, 321 lU. 
App. 47L 


45. N.T.—Second Nat Bank v, Wes¬ 
ton, 55 N.B. 1080, 161 N.T. 520, 76 
Am.'S.R. 283—Seddon v, Tagliahue, 
98 N.T.S. 236, 50 Misc. 156. 

46. Vt—Brattleboro v. Carpenter* 
158 A. 73, 104 Vt 168. 

47. U.S.—^Bowe v. Wright C.CJt 
Colo., 281 P. 946. 

Ohio.—^Bauer v. Cleveland Ry. Co., 
47 N.B.2d 225. 141 Ohio St 197. 
Vt—Scott V. Bradford Nat Bank, 179 
A. 149, 107 Vt 226. 

64 aj. p 434 note 61. 

Waiver of Jury generally see Juries 
SS 84-113. 

’Tn making his motion the defend¬ 
ant did not waive his right to proceed 
with his evidence, and then, if there 
should be an issue of fact have the 
case submitted to the Jury."—Bacon 
V. Barber. 6 A.2d 9, 14, 110 Vt 280, 
123 A.L.R. 253. 

Re aso n for xule 

Motion may be made on theory that 
some controlling proposition of law 
would require a decision in party’s 
favor, although some disputed fact 
questions were decided in favor of 
opposite party.—^Federal Life Ins. Co. 
V. Rumpel. C.CA«Mich.. 102 F.2d 120. 

Disputed fact issues; disagafeement 
by court 

A party moving for directed verdict 
on theory that some controlling prop¬ 
osition of law requires a decision in 
his favor is entitled to have his hear¬ 
ing before Jury on any disputed fact 
issues if court disagrees, unless he 
waives his right or court is justified 
In concluding that he concedes that 
there is no disputed fact.—Federal 
Life Ins. Co. v. Rumpei; supra. 
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that the case should be taken from the jury and subj 
mitted to the court on the evidence,and if the mo¬ 
tion is overruled movant may go forward and sub¬ 
mit his case to the jury.^® A party may reserve 
his right to go to the jury, on denial of his motion 
for direction of a verdict, by any definite claim to 
the court to that end, made on the record.^® So, 
where in addition to his motion for direction of a 
verdict, a party presents requests to charge the jury, 
such action negatives his intent to waive the right 
to have a jury pass on the case,5i and, if his mo¬ 
tion to direct is denied, he is entitled to go to the 
jury on any proper issue of fact.®^ Where one 
of the parties a^ a peremptory instruction, and 
also introduces evidence sufficient to carry his case 
to the juiy,®^ or resists the other party's request 
for an instruction restricting the issues to be sub¬ 
mitted to the jury and excepts to the giving of 
such instruction,®^ he does not thereby waive his 
right to have disputed questions of fact submitted to 
a jury. A plaintiff's motion for an instructed ver¬ 
dict on one ground of negligence has been held not 
a waiver of the right to submit issues on other 
grounds alleged.®® 

.A motion to direct waives all the evidence for 
movant which is contradictory to that of the ad¬ 
verse parly, all his evidence the credit of which is 
impeached, and all inferences from his evidence 
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which do not necessarily flow from it.®® It has 
been held that defendant, moving for a direction on 
plaintiffs cause of action, waives a counterclaim 
set up by his pleading,®*^ or waives a hearing on 
such counterclaim when it is not withdrawn by him 
before final submission of the cause as required by 
statute.®® 

Admission or exclusion of evidence. The motion 
does not waive objections to the admission or ex¬ 
clusion of evidence.®® 

b. Motions by Botii Parties as Waiver of Jury 

(1) Rule that jury is waived 

(2) Rule that jury is not waived 

(1) Rule That Jury Is Waived 

(a) In general 

(b) Qualification of rule 

(a) In General 

In some Jurisdictions, unconditional motions, by both 
sides for directed verdicts waive a jury and submit the 
case to the court, If there Is no action by either party 
Inconsistent with such waiver. 

In some jurisdictions, the rule is that motions or 
requests by both parties for the direction of a 
verdict amount to a waiver of a jury and a sub¬ 
mission of the whole case to the court®® In those 


notion for Judgment 
Neb.—re Bose's Bstate, 286 N.W. 
SIS, 136 Neb. 156. 

48. Vt—^Alason v. Sault, 108 A. 267, 
S3 Vt 412, 18 A.Ii.R. 1426. 

64 G.J. p 434 note 62. j 

No gnestton of fact involved 

However, it has been held that de¬ 
fendant, by moving for direction of 
verdict conceded that no Question of 
tact was involved, and trial court was 
authorized to direct verdict for plain¬ 
tiff.—^Republic Metalware Co. v. Gen¬ 
eral Reinsurance Corporation, 281 N. 
T.S. 5, 245 App.Div. 232, amended on 
other grounds 282 N.YJS. 993, 246 
APPwDiv. 907. 

49. Ohio.—^Bauer v. Cleveland Ry. 
Co., 47 N.lL2d 225, 141 Ohio St 
197. 

raotnal issoes 

Defendant whose motion for direct¬ 
ed verdict has been overruled emd 
who claims that he is entitled to 
Judgment as a matter of law has a 
right, if the legal Question has been 
decided against him, to submit his 
cause to Jury on factual issues in 
hope of securing successful verdict-^ 
Hlchigan-Ohio-Indiana Coal Ass'n v. 
Nigh, 3 N.m2d 855, 181 Ohio St 405. 

50. Mich.—Colo v. Austin, 33 N.W. 
2d 78, 321 Mich. 648—^In re Frazee’s 
Eteitate, 12 N.W.2d 399. 307 Mich. 


404—Arnold v. Hmg, 273 N.W. 322, 
279 Mich. 702. 

Written reQuest to charge 

The reservation need not be by 
written request to charge.—Cole v. 
Austin, 33 N.W.2d 78, 321 Mich. 648 
—^In re Frazee's Estate, 12 N.W.2d* 
899, 807 Mich. 404—Arnold v. Erug, 
273 N.W. 822, 279 Mich. 702. 

Amount of damages 
Where defendants reserved right 
to have Jury determine amount of 
damages on renewal of their motion 
for directed verdict, court erred in 
determining such fact issue.—Cole 
V. Austin, S3 N.W.2d 78, 821 Mi<^. 
548. 

51. Mich.—^In re Snow's Estate, 29 
N.W.2d 826, 819 Mich. 383—In re 
Frazee’s Estate, 12 N.W.2d 399, 307 
Mich, 404—Arnold v. Elrug, 278 N. 
W. 322, 279 Mich. 702. 

58. Mich.—In re Frazee’s Estate, 12 
N.W:2d 399, 807 Mich. 404—Arnold 
V. Krug, 273 N.W. 822, 279 Mich. 
702. 

Chaim for servloes to deoeasad 
M^ch.—dn re> Snow’s Estate, 29 N.W. 
2d 326, 319 Mich, 383. 

53. SJ5.—Albien v. Smith, 108 N.W. 
655, 19 S.D. 421. 

54. N.D.—^Umsted v. Colgate Farm¬ 
ers’ m. Co., 122 N.W. 390, 18 N.D. 
309. 


65. Tex.—Worsham-Buick Co. v. 
Isaacs, CivApp., 56 S.W.2d 288, 
reversed on other grounds 87 S,W. 
2d 252, 126 Tex. 646. 

56. Miss.—Anderson v. Cumberland 
Tel., etc., Co., 88 So. 786, 86 Miss. 
341. 

57. Neb.—Miller v. McGannon, 113 
N.W. 170, 79 Neb. 609. 

Direction where case presents Issue 
of set-off or coimterclalm see in¬ 
fra S 257 1. 

58. Neb.—^Herbert v. Mueller, 68 N. 
W.2d 221, 166 Neb. 838. 

59. Tenn.—Barnes v. Noel, 174 S.W. 
276, 131 Tenn. 126—^King v. Cox, 
151 S.W. 58, 126 Tenn. 553. 

Consideration on motion of excluded 
evidence and evidence received over 
objection see infra 9 e (2). 

60. U.S.—North American Accident 
Ins. Co. V. Anderson, aCAuColo., 
100 F.2d 462—^Burke Grain Co. v. 
St. Paul-Mercury Indemnity Co., 
C.C.AS.D., 94 F.2dl 458, certiorari 
denied Burke Graiii Co. v. St. Paul 
Mercury-Indemnltyjco. of St. Paul, 
58 S.Ct. 766, 803 jm. 661, 82 L.Ed. 
1120—Conyers v. (Ileveland, CC.A. 
S.C., 87 F.2d 196—ihisholm v. Gil¬ 
mer, C.CJLya., 81 fl.2d 120, afEtrmed 
57 S.Ct. 65, 299 lIS. 99, 81 L.Ed. 
63, rehearing denpd 57 S.Ct. 229, 
299 U.S. 628, 31 ifod. 468—^yson- 
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jurisdictions such motions constitute a consent, or | request, that the court find the facts,detenmne 


Long Co. V. Wolfe, C.C.A.I11.. 81 F. 
2d 82—AtUintic & T. Ry. Co, v. 
Carolina Button Corporation, C.C.A. 
N.C., 74 F.2d 870—Globe Indemni¬ 
ty Co. V. Nodlere, aCJLOkl., 69 P. 
2d 956—^Perkins v. Prudential Ins. 
Co. of America, C.C.A-I11., 69 P.2d 
218—Coleman Furniture Corpora¬ 
tion V. Home Ins. Co. of New York, 
C.CJLVa., 67 F.2d 847, certiorari 
denied 54 G.Ct. 453, 291 U.S. 669, 
78 L.FcL 1059—National Bank of 
South Carolina of Sumter v. Amer¬ 
ican Surety Co. of New York, C.C.A. 
S.C., 67 F.2d 131—U. S. v. One 
Chevrolet 1935 Sedan, HUgine No. 
4980926, Serial No. 12BA035274, D. 
C.N.Y., 12 P.Supp. 798. 

Effect of Federal Rules of Civil Pro¬ 
cedure see Federal Courts S 186 f 
(6) (b). 

Ark.—Casteel v. H. Lee Williams 
Theatres, Inc., 256 S.W.2d 732, 221 
Ark. 935—National Garages v. 
Barry, 232 S.W.2d 655, 217 Ark. 593 
—^Tucker v. Lisenbee, 189 S.W.2d 
661, 209 Ark. 117—^Muyers v. Mc- 
Nabb, 188 S.W.2d 623. 208 Ark. 1103 
—General Contract Purchase Corp. 
v. Row. 188 S.W.2d 507. 208 Ark. 
961—Gill V. Burks, 180 S.W.2d 578, 
207 Ark. 329—Stewart v. Hedrick, 
172 S.W.2d 416, 205 Ark. 1063— 
Missouri Pac. R. Co. v. Clay, 168 
S.W.2d 621, 206 Ark. 800—Ray v. 

. Stroud, 163 S.W.2d 173, 204 Ark. 
583—Scales v. Union Cent. Life 
Ins. Co., 141 S.W.2d 547, 200 Ark. 
869—^Holloway v. Parker, 122 S.W. 
2d 668, 197 Ark. 209, 119 A.L.R. 
1869—^Dover v. Henderson, 112 S. 
W.2d 963, 195 Ark. 496—Marion 
Mach., Foundry & Supply Co. v. 
Federal Oil Marketing Corporation, 
67 S.W.2d 598, 188 Ark. 652. 

D.C.—Counselman v. Pitzer, 79 F.2d 
707, 66 APP.D.C. 71, certiorari de¬ 
nied Counselman v. Fritzer, 56 S. 
Ct 310, 296 U.S. 650, 80 L.Ed. 463. 
Idaho.—^Ford v. ConneU, 204 P.2d 
1019, 69 Idaho 183. 

Ill.—Sumner v. Smysor, 278 III.App. 
588—^Hungate v. New York Life 
Ins. Co., 267 HLApp. 267. 

MidtL—^Dimmer v. Mutual Life Ins. 
Co. of New York, 283 N.W. 16, 287 
Mich. 168. 

Mont—Granler v. Chagnon, 203 P.2d 
982, 122 Mont 327—Corpus Juris 
dted lu Electrical Products Consol¬ 
idated V. El Campo, Inc., 78 P.2d 
199, 201, 105 Mont 386. 

N.D.—Commercial Bank of Mott v. 
Adams County Abstract Co., 18 N, 
W.2d 16, 78 N.I>. 646. 

Ohio.—Industrial Commission of 

Ohio V. Carden, 196 N.B. 661, 129 
Ohio St 844—^McDonough v. Com¬ 
munity Traction Co., 17 N.E.2d 276, 
69 Ohio App. 92—Shelton v. Amer¬ 
ican Ins. Union, 181 N.E. 497, 41 
Ohio App. 612—Union Properties v. 
Baldwin Bros. Co.', 7 Ohio Supp. 


157, reversed on other grounds 43 
N.E.2d 112, reversed on other 
grounds 47 N.E.2d 983, 141 Ohio 
St 303, 149 A.L.R. 725. 

Wash.—^Hardinger v. Till, 84 P.2d 
668, 197 Wash. 135. 

64 C.J. p 435 note 68—35 C.J. p 205 
note 38. 

Effect of direction where motion 
made by both parties see infra S 
264. 

All questioiis or issues of fact or 
law were for court where both par¬ 
ties moved for direction of verdict. 
U.S.—^Metropolitan Casualty Ins. Co. 
of New York v. Banks, C.C.A.Pa., 
76 F.2d 68—^Pennsylvania Slovak 
Roman and Greek Catholic Union 
V. American Surety Co. of New 
York, C.C.A.Pa., 71 P.2d 637, cer- 
tiorarl denied 55 S.Ct 86, 293 n.S. 
676, 79 L.Bd. 672—Coleman Furni¬ 
ture Corporation v. Home Ins. Co. 
of New York,. aCJtVa., 67 F.2d 
347, certiorari denied 54 S.Ct 453, 
291 U.S. 669, 78 L.Ed. 1069—Gen¬ 
eral' Tire Co. of Minneapolis v. 
Standard Accident Ins. Co., C.C.A. 
Minn., 65 F.2d 237—National Ex¬ 
change Bank As Trust Co. of Steu¬ 
benville V. New York Life Ins. Co., 
D.C.Pa., 19 P.Supp. 790—Oliver v. 
Northwestern Mut Life Ins. Co., D. 
C.Pa., 2 F.Supp. 266, affirmed, C.C. 
A., 66 F.2d 560. 

Arlz.—City of Tucson v. O’Rielly Mo¬ 
tor Co., 168 P.2d 245, 64 Axis. 240. 
Mich.—In re 39Y8izee*s Estate, 12 N.W. 
2d 899, 307 Mich. 404—Arnold v. 
Krug, 273 N.W. 822, 279 Mich. 702. 
Mont—^Electrical Pr(^ucts Consoli¬ 
dated V. El Campo, In&, 73 F.2d 
199, 105 Mont 386. 

N.Y.—^Marshall v. Prudential Ins. Co. 
of America, 7 N.Y.S.2d 971, 266 APP. 
Div. 883, reargument denied 10 N. 
Y.S.2d 210, 266 App.I>iv. 810—Post 
V. Crown Heights Hospital, 17 N.Y. 
S.2d 409, 173 Misc. 260—Harvey v. 
J. P. Morgan & Co., 2 N.Y.S.2d 620, 
166 Misc. 465—Bara^ v. New York 
Rapid Transit Corp., 296 N.T.S. 901, 
162 Misc. 458. 

S.D.—^Nielsen v. Warner, 281 N.W. 
110, 66 S.D. 214. 

Wash.—Hardinger v. TUI, 84 P.2d 668, 
197 Wash. 135. 

Absence of issues of fact 

Such request, without reservation, 
is equivalent to declaration that 
there are no issues of fact—Conti¬ 
nental Cas. Co. V. iShankel, C.C.A.Okl., 
88 P.2d 819—Globe Indemnity Co. v. 
Nodlere, CCA., 69 F.2d 966. 

Amount of damages 
Where both parties join in motion 
for directed verdict court can deter- 
xnlne question of amount of damages 
as if it were trier of fact.—Barad v. 
New York Rapid Transit Corp., 295 
N.Y.S. 901,162 Misc. 468. 
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notions not concuzrent 

The rule is inapplicable where the 
motions are at no time concurrenttp 
pending, hut motion by one party la» 
not made until after court has evesv* 
ruled motion by the other party^— 
Satterthwaite v. Morgan, 48 N.E.2d 
663, 141 Ohio St 447—Loftus v. 
Palmer, Ohio App., 46 N.E.2d 81k. 

I 

Byer v a tlon of decision by court 
Where, on conclusion of evidence, 
both litigants moved for peremptory 
instructions and judge reserved deci¬ 
sion till after verdict and, on receiv¬ 
ing verdict, denied plalntUTs motion, 
the reservation carried with it au¬ 
thority to make such ultimate dis¬ 
position as nalght be made essential 
by ruling under reservation, such as 
nonsuiting the plaintiff where he hhd 
obtained verdict, entering verdict or 
judgment for either party where Ju¬ 
ry had given verdict for the other, 
or making other essential adjust¬ 
ments.—Carpenter v. Durell, C.C.A. 
Tenn., 90 F.2d 67, certiorari denied 
Durell V. Carpenter, 58 S.Ct 42, 802 
U.S. 721. 82 L.Ed. 667. 

81. U.S.—^Beutell v. Mangone, 16 S. 
Ct 666, 157 U.S. 164, 89 LuEd. 664— 
Federal Life Ins. Co. v. Rumpel, C. 

C. A.Mich., 102 F.2d 120—Continen¬ 
tal Cas. Co. V. Shankel, C.C.A.Okl., 

• 88 F.2d 819—Pennsylvania Slovak 
Roxnan and Greek Catholic Union 
V. American Surety Co. of New 
York, C.C.A.Pa., 71 F.2d 637, certio¬ 
rari denied 55 S.Ct 86, 293 U.S. 57k 
79 LKd. 672—John Conlon Coal Co. 
V. Westchester Fire Ins. Co. of New 
York, D.C.Pa., 16 F.Supp. 93, af¬ 
firmed Westchester Fire In& Co. 
of New York v. John Conjon Coal 
Co., 92 F.2d 160, certiorari denied 
68 S.Ct 271. 802 U.S. 751, 82 LUd. 
581—John Conlon Coal Co. v. Roc^ 
ester American Ins. Co., New York, 

D. C.Pa., 16 F.Supp.'9L 

Ark.—General Contract Purchase 
Corp. V. Row, 188 S.W.2d 607, 208 
Ark. 951. 

Mich.—^Dimmer v. Mutual Life Ins. 
Co. of New York, 283 N.W. 16, 287 
Mich. 168. 

N.Y.—Graubart v. Posner, 68 N.Y.S. 
2d 910, 188 Misc. 722. 

lletezminatioiL of disputed facts 
U.S.—Globe Indemnity Co. v. Nod¬ 
lere, C.aA.Okl., 69 F.2d 965. 

Ind.—Cooper v. Cooper, 193 N.E. 722; 
100 Ind.App. 252. 

N.Y.—Johnson v. Applegate Land A 
Improvement Co., 291 N.Y.S. 8, 249 
App.Div. 647. 

AJisnmptioii by parties that facts are 
undiiqpnted 

U.S.—WilHams V. Vreeland, 89 S.Ct. 
438, 250 U.S. 295, 68 L.Ed. 989, 3 
A.LR. 1038—^Perkins v. Prudential 
Ins. Co. of America, C.C.A.I1L, 69 
F.2d 218. 
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the inferences to be drawn therefrom,and decide 
the issues,if the motions are made imcon- 
ditionally and without reservation,®^ and if there 
is not other action on the part of one or both par¬ 


ties inconsistent with the theory of waiver;®® and 
this has been held true even though there is room 
for conflicting inferences from the testimony.®® 


Trior dttdsioii witbont Influenoe 
Where both parties moved for man¬ 
datory instruction, they thereby sub¬ 
mitted the issues of fact to the court 
for its determination uninfluenced by 
the decision of any trier of facts pre¬ 
viously rendered.—Cincinnati Sum¬ 
mer Opera Ass*n v. Williams, 16 N.!!. 
2d 1000, 58 Ohio App. 613. 
testimony takes, as true 

Where defendant introduced no 
proof, but moved for directed verdict 
at close of plaintifTs case, and plain¬ 
tiff joined therein, facts testified to 
by plaintiff and his witnesses must 
be taken to be true, in absence of sat¬ 
isfactory contradiction or snross im- 
probabiUty.—Barad v. New York 
Rapid Tiransit Corp., 295 N.Y.S. 901, 
162 Misc. 458. 

aratuxe asd eff sort of finding by court 

(1) On request of both parties for 
binding instructions in their favor, 
facts were left to court to decide, 
and findings of court were conclusive. 
—Continental Cas. Co. v. Shankel, 
C.C.AOkL, 88 P.2d 819—Indiana Mac¬ 
aroni Co. V. Moscahlades Bros., C.C. 
A.Pa, 88 P.2d 891—^Bnelow v. New 
York XAfe Ins. Co., C.CXA.Pa, 83 F. 
2d 660, 105 A.I 1 .R. 493, certiorari de¬ 
nied 56 S.Ct. 948. 298 XJ.S. 680, 80 Ir. 
Sd. 1401. 

(2) Parties are concluded by trial 
judge's findings, unless there was no 
substantial evidence to support the 
verdict—OEIarris v. Lipscomb Lum¬ 
ber Co., C.C.AN.C., 77 F.2d 665. 

(3) When both sides submit mo¬ 
tions for directed verdicts, judge's 
finding has same weight or effect as 
jury's verdict or decision. 

XJ.S.—Coleman Furniture Corporation 
V. Home Ins. Co. of New York, C. 
CA.Ya, 67 F.2d 347, certiorari de¬ 
nied 54 S.Ct 463, 291 U.S. 669, 78 
L.Ed. 1059. 

Ark.—Casteel v. K. Lee Williams 
Theatres, Inc., 256 S.W.2d 732, 221 
Ark. 935—^Bailey v. ToUeson, 241 
S.W.2d 110, 219 Ark. 307—National 
Oarages v. Barry, 232 S.W.2d 655, 
217 Ark. 693—General Contract 
Purchase Corp. v. Row, 188 S.W.2d 
507, 208 Ark. 961—0111 v. Burks, 
180 S.W.2d 578, 207 Ark. 829— 
Stewart v. Hedrick, 172 S.W.2d 416, 
205 Ark. 1063—Missouri Pac. R Co. 
V. Clay, 168 S.W.2d 621, 206 Ark. 
800—Green v. Ozark Land Co., 163 
S.W.2d 325, 204 Ark. 627—Scales v. 
Union Cent Life Ins. Co., 141 S.W. 
2d 547, 200 Ark. 869—Holloway v. 
Parker, 122 S.W.2d 663, 197 Ark. 
209, 119 A.L.R. 1369—Marion Mach., 
Foundry & Supply Co. v. Federal 
Oil Marketing Corporation, 67 S.W. 
2d 598, 188 Ark. 652. 


62; U.S.—^iatna Ins. Co. v. Kennedy, 
to Use of Bogash, 57 S.Ct 809, 301 
U.S. 389, 81 L.Ed. 1177—Springfield 
Fire & Marine Ins. Co. v. Kennedy, 
to Use of Bogash, 57 S.Ct 809, 301 

U. S. 889, 81 L.Ed. 1177—Liverpool 
& London & Globe Ins. Co., Lim¬ 
ited, V. Kennedy, to Use of Bogash, 
67 S.Ct 809, 301 U.S. 389, 81 LJBJd. 
1177—WUliams v. Vreeland, 39 S. 
Ct 488, 250 U.S. 295, 63 L.Fd. 989, 
3 A.L.R 1038—First Nat. Bank v. 
Continental Cas. Co., UCA^Tex., 
100 F.2d 308, certiorari denied Con¬ 
tinental Cas. Co. V. First Nat Bank, 
59 S.Ct 833, 307 U.S. 630, 83 L.Bd. 
1518—Harris v. Lipscomb Lumber 
Co., aCJLN.C., 77 P.2d 666—Perk¬ 
ins V. Prudential Ins. Co. of Amer¬ 
ica, C.C.A.I11., 69 F.2d 218—Bar¬ 
ringer V. Dinkier Hotels Co., C.CA. 
S.C., 61 F.2d 82. 

63. U.S.—Chisholm v. Gilmer, CCA. 
Ya., 81 F.2d 120, affirmed 57 S.Ct 
65, 299 US. 99, 81 L.Kd. 63, re¬ 
hearing denied 57 S.Ct 229, 299 UjS. 
623, 81 L.Fd. 458. 

Court baoomes sole arbitrator of is¬ 
sues in litigation 

Wyo.—Atlas Realty Co. v. Rowray, 
65 P.2d 1122. 51 Wyo. 818. 

Court decides issues as matter of 
law without intervention of jury.— 
Caldwell v. Industrial Commission, 
16 Ohio Supp. 134. 

64i U.S.—Federal Life Ins. Co. v. 
Rumpel, C.C.A.Mich., 102 F.2d 120 
—North American Accident Ins. Co. 

V. Anderson, C.C.A.C 0 I 0 ., 100 F.2d 
452—^First Nat Bank v. Continen¬ 
tal Cas. Co., C.C.A.Tez., 100 F.2d 
308, certiorari denied Continental 
Cas. Co. V, First Nat Bank, 69 S.Ct 
833, 307 U.S. 630, 83 L.Ed. 1518— 
Burke Grain Co. v. St Paul-Mercu- 
ry Indemnity Co., C.CA.S.D., 94 F. 
2d 458, certiorari denied Burke 
Grain Co. v, St Paul-Mercury-In- 
demnity Co. of St Paul, 58 S.Ct 
766, 308 U.S. 661, 82 L.Ed. 1120— 
Continental Cas. Co. v. Shankel, 
C.CA.Okl., 88 F.2d 819—Kennedy, 
to Use of Bogash, v. AStna Ins. Co., 
C.C.A.Pa., 87 F.2d 683, modified on 
other grounds AB3tna Ins. Co. v. 
Kennedy, to Use of Bogash, 57 S.Ct 
809, 301 U.S. 389, 81 L.Ed. 1177— 
Kennedy, to Use of Bogash v. 
Springfield Fire & Marine Ins. Co., 
C.CA.Pa., 87 F.2d 683, modified on 
other grounds Springfield Fire & 
Marine Ina Co.* v. Kennedy, to Use 
of Bogash, 57 S.Ct. 809, 301 U.S. 
389, 81 L.Ed. 1177—Kennedy, to 
Use of Bogash v. Liverpool & Lon¬ 
don & Globe Ins. Co., Limited, C.C. 
A.Pa., 87 F.2d 683, modified bn oth- 

i er grounds Liverpool & London & 
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Globe Ins. Co., Limited v. Kennedy, 
to Use of Bogash, 57 S.Ct 809, 301 

U. S. 389, 81 L.Bd. 1177—Tyson- 
Long Co. V. Wolfe, C.C.A.I11., 81 F. 
2d 82—BCarris v. Lipscomb Lumber 
Co., C.C.A.N.C., 77 F.2d 666—U. S. 

V. National Bank of Commerce of 
Seattle, C.C.A.Wash., 73 F.2d 721 
—^Perkins v. Prudential Ins. Co. of 
America, C.CA.I1L, 69 F.2d 218— 
General Tire Co. of Minneapolis v. 
Standard Accident Ins. Co., C.C.A 
Minn., 65 F.2d 237—Bank of Union 
V. Fidelity & Casualty Co. of New 
York, C.CA.M 0 ., 62 F.2d 1040— 
Laredo Nat. Bank v. Gordon, C.C. 
A.Tez., 61 F.2d 906, certiorari* de¬ 
nied 63 S.Ct 524, 289 US. 726, 77 
L.Bd. 1476—Page v. McLaughlin, 
D.C.Pa., 7 F.Supp. 76. 

Mich.—Cole V. Austin, 83 N.W.2d 78, 
321 Mich. 648—^In re Frazee's Es¬ 
tate, 12 N.W.2d 399, 807 Mich. 404 
—Arnold v. Krug, 273 N.W. 822, 
279 Mich. 702. 

Ohio.—^Buckeye State Building & 
Loan Co. v. Schmidt, 2 N.E.2d 264, 
181 Ohio St. 132. 

S.D.—Nielsen v. Warner, 281 N.W. 
no, 66 S.D. 214. 

ISotion held not unconditional 
U.S,—^Undewriters' Finance Corpora¬ 
tion V. Union Indemnity Co., C.CA. 
HI., 61 F.2d 865. 

65. U.S.—Burke Grain Co. ▼. St. 
Paul-Mercury Indemnity Co., C.CA. 
S.D., 94 F.2d 458, certiorari denied 
Burke Grain Co. v. St. Paul Mercu¬ 
ry-Indemnity Co. of St. Paul, 68 S. 
Ct. 765, 803 US. 661, 82 L.Ed. 1120 
—^Bricknell v. St. Joseph Stock 
Yards Bank, C.CA.Neb., 81 F.2d 
471. 

N.Y.—In re Jacobsteln's Will, 8 N.Y. 

S.2d 721, 253 App.Div. 458. 

64 C.J. p 488 note 69. 

66 . Mich.—Cole v. Austin, 33 N.W.2d 
78, 321 Mich. 548—In re Frazee's 
Estate, 12 N.W.2d 899, 807 Mich. 
404—Arnold v. Krug, 278 N.W. 822, 
279 Mich. 702. 

Assumption that facts are undisputed 
(1) Plaintiff and defendant who re¬ 
spectively request peremptory in¬ 
structions and do nothing more there¬ 
by assume facts to be undisputed.— 
AStna Ins. Co. v. Kennedy, to Use of 
Bogash, Pa, 57 S.Ct 809, 301 U.S. 
389, 81 L.Ed. 1177—Springfield Fire 
& Marine Ins. Co. v. Kennedy, to Use 
of Bogash, Pa, 67 S.Ct 809, 301 U.S. 
389, 81 L.Ed. 1177—Liverpool & Lon¬ 
don & Globe Ins. Co., Limited, v. 
Kennedy, to Use of Bogash, Pa, 57 
S.Ct 809, 801 U.S. 389, 81 L.Ed. 1177 
—Williams V. Yreeland, 39 S.Ct 488, 
250 US. 295, 63 L.Ed. 989, 8 A.L.R. 
1038—^Etoris v. Lipscomb Lumber 



88 C.J.S. TRIAL §256 


Each party submits to the trial judge the question 
whether, as a matter of law, a verdict should be 
directed for one party or the other 

This rule, which is sometimes referred to as the 
New York rule,®® has been stated to be supported 
by a majority of the jurisdictions,®® or to be the 
majority rule;*^® but it has also been said that the 
courts, generally, are about evenly divided on this 
questionJ^ 

The effect of the rule is not limited strictly to 
cases where both parties move for a directed ver¬ 
dict, but extends to other instances of acquiescence 
by one party on the other’s motion,^® as, for in¬ 
stance, where defendant moves for a dismissal or 

Co., C.CJLN.C., 77 F.2d 665—Walsh 
Const. Co. V. XT. S. Guarantee Co., C. 

C.A.Iowa, 76 F.2d 240, certiorari de¬ 
nied 56 S.Ct. 120, 296 U.S. 605, 80 L. 

Ed. 428—^Barringrer v. Dinkier Hotels 
Co., aCJLS.a, 61 F.2d 82. 

(2) Where both parties unreserv¬ 
edly asked court to instruct a ver¬ 
dict, it would be assumed that they 
affirmed that there was no disputed 
fact ciuestlon which could control 
the question of law involved.—Beu- 
teU V. Magrone, 15 S.Ct 566, 157 U.S. 

154, 89 L.Ed. 654—Federal Life Ins. 

Co. V. Rumpel, C.C.AuMich., 102 F.2d 
120—Pennsylvania Slovak Roman 
and Greek Catholic Union v. Ameri¬ 
can Surety Co. of New Tork. C.CA.. 

Pa., 71 F.2d 587, certiorari denied 56 
S.Ct 86, 298 U.S. 675, 79 KEd. 672. 

(8) V^ere both parties moved the 
court for instructed verdicts and did 
no more, they thereby assumed the 
facts to be undisputed and submitted 
case to the court on the evidence ad¬ 
duced and the inferences properly to 
be drawn from facta—Firemen's i 
Fund Indemnity Co. v. Kennedy, C.C. 

A.Mont., 97 F.2d 882—Bricknell v. St. I 
Joseph Stock Yards Bank, C.CAuNeb., 

81 F.2d 471. 

67. U.S.—^Laredo Nat Bank v. Gor¬ 
don, C.C.A.Tex., 61 F.2d 906, cer¬ 
tiorari denied 58 S.Ct 524, 289 U.S. 

726, 77 L.Ed. 1476. 

Mont—Granier v. Chagrnon, 208 P.2d 
982, 122 Mont 827. 

Bffeot of grensoral eacoeptio]i. 

Where both parties move for a di¬ 
rected verdict one. motion is granted, 
and defeated party takes a general 
exception, he concedes there Is noth¬ 
ing material for jury to pass on.— 

Federal Life Ins. Co. v. Rumpel, C.C 
A.Mich., 102 F.2d 120. 

Bequest to withdraw motion 
Judge, directing verdict for plain¬ 
tiff on latter's motion after defendant 
moved for directed verdict and stated 
that he did. nqt ,desire to go to Jury 
on any fact question, w%S| not bound 
to grant defendant's subsequent re¬ 


nonsuit, and on denial thereof and the making by 
plaintiff of a motion to direct, elects to rest on his 
motion,^® or where one party moves for a direction 
of verdict and the other for dismissal of the jury 
and entry of judgment in his favor by the court.^^ 

According to some authorities following the doc¬ 
trine of waiver, it has been held to be the duty of 
the court, after such concurrent conduct, to with¬ 
draw the case from the jury and to decide the is¬ 
sues,*^® but it has also been held that the court may 
refuse to take the case from the jury or to grant the 
motion for either party,*^® although it may be remiss 
in its duty in so doing,77 and may permit the jury, 
under proper instructions, to determine the issues 
of fact,7® unless the state of the evidence is such 

74i Obio.—^Budkeye State Building 
& Loan Co. v. Schmidt, 2 N.B.2d 
264, 131 Ohio St. 132. 

Wash.—Easterly v. Mills, 108 P. 475, 
54 Wash. 356, 28 L.RJL,N.S., 952. 

7& Or.—Jaloff v. United Auto In¬ 
demnity Exchange, 250 P. 717, 120 
Or. 881. 

64 C.J. p 439 note 78. 

76. Ill.—Wantroba v. Chicago Sur¬ 
face Lines, 64 N.E.2d 895, 827 lU. 
App. 552. 

Mo.—^Massey-Harris Harvester Co. v. 
Federal Reserve Bank of Kansas 
City, 104 S.W.2d 885, 840 Mo. 1188, 
111 A.L.R. 183. 

Ohio.—^Loftus V. Palmer, App., 46 N. 
E.2d 812. 

64 C.J. p 489 note 75. 

Preference for Jury trial or verdict 
Where both parties moved for a 
directed verdict, such action was 
not binding on court, if it deemed 
evidence on a vital question in con¬ 
flict and preferred Ju] 7 *s Judgment 
by way of a special finding on ques¬ 
tion, or to have Jury return a gen¬ 
eral verdict.—Electrical ' Products 
Consolidated v. El Campo, Inc., 73 P. 
2d 199, 105 Mont. 886. 

Terdiet set aside; ease not remanded 
Where trial court, as permitted 
by statute, elects not to treat both 
parties* motions for directed verdicts 
as stipulation waiving Jury trial and 
sets aside Jury's verdici supreme 
court wiU not remand case for trial 
court to determine law and fact is¬ 
sues.—Rodaks v. Herr, 261 N.W. 458, 
218 Wis. 810. 

77. Or.—Phipps v. Stancliff, 245 P. 
508, 118 Or. 82—^Banfield v. Cris- 
pen, 226 P. 236, 111 Or. 888. 

78. U.S.—Maryland Casualty Co. v. 
Kramer, C.C.A.Tex., 62 F.2d 295, 
certiorari denied 58 S.Ct. 403, 288 
U.S. 611, 77 L.Bd. 985. 

Ohio.—^Loftus v. Palmer, App., 46 N. 
E.2d 312. 

Or.—^Blakeley v. First Nat. Bank, 61 
P.2d 1034, 161 Or. 665. 

64 O.J. p 439 note 76. 


quest for leave to withdraw motion 
and go to Jury.—^BCalsband v. Colum¬ 
bian Nat Life Ins. Co., C.CJLN.T., 67 
F.2d 863, certiorari denied Columbian 
Nat Life Ins. Co. v. HAlsband, 54 S. 
Ct 531, 291 U.S. 681, 78 L.Ed. 1068. 

68. Cal.—Wells v. Lloyd, 56 P.2d 
617, 6 Cal.2d 70. 

69. Ala.—Ck>xpiui Jnzis cited in 
Wilkes v. Stacy Williams Co., 179 
So. 245. 249, 235 Ala. 843. 

Cal.—Wells V. Lloyd, 56 P.2d 517, 
6 Cal.2d 70. 

Utah.—Christensen v. Utah Rapid 
Transit Co., 27 P.2d 468, 83 Utah 
231. 

Wash.—Hardinger v. Till, 84 P.2d 
668, 197 Wash. 185. 

64 O.J. p 434 note 66 M (2). 

70. Mont—Granier v. Chagnon, 208 
P.2d 982, 122 Mont 327—Electrical 
Products Consolidated v. El Cam¬ 
po, Inc., 78 P.2d 199, 105 Mont 
386. 

7L Iowa.—Smith v. Middle Btates 
Utilities Co. of Delaware, 298 N.W. 
59, 228 Iowa 686. 

72. I^.Y.—Glannotti v. Kaplan, 285 
N.Y.S. 842, 246 App.Dlv. 229. 

64 C.J. p 438 note 70. 

Moving to dismiss complaint 
By moving to dismiss the com¬ 
plaint at the close of evidence and 
falling to ask leave to go to the Jury 
after plaintiff had moved for a di¬ 
rected verdict defendant acquiesced 
in submission of all issues of fact 
and law to the court—^Moody v. 
Tomasello Const Corp., 18 N.Y.S.2d 
34, 259 App.Div. 728, appeal denied 
19 N.r.S.2d 771, 259 App.Dlv. 818— 
Glannotti v. Kaplan, 285 N.Y.S. 842, 
246 App.Div. 229. 

73. N.Y.—^Trimble v. New York 
Cent etc., R. Co., 66 N.B. 582, 162 
N.Y. 84, 48 L.R.A 116. 

64 CJ. p 438 note 71. 

Motion for dismissal or nonsuit as 
waiver of Jury trial see supra S 
243; 
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as to r^uire direction for either party on his own 
single motion Indeed, such a submission has been 
said to be a commendable practices® and even to be 
the usual practice.si 

Introduction of testimony. The fact that defend¬ 
ant requests a directed verdict after plaintiff has 
requested such verdict and closed his case does not 
prevent defendant from introducing testimony after 
his request' for a directed verdict has been' re- 
fuSedSS 

(b) Qualification of Rule 

Watvar may be prevented by action inconsistent 
therewith, as by reservation of the right of a submission 
to the Jury, or by a request for instructions or for the 
submission of the case, or some issue thereof, to the 
Jury. 

The rule of waiver by concurrent motions for 
directed verdicts is subj'ect to modification and ex¬ 


ception where the facts so warrant®® So, even in 
jurisdictions according to concurrent motions the 
effect of a withdrawal of the case from the jury, 
it is only in the absence of an appropriate request 
for submission to the jury in the event of denial of 
a party^s motion for direction that the court may 
deem the case submitted to it;®^ neither party, by 
his motion, waives or loses the right, on timely ac¬ 
tion taken, to seek and obtain the verdict of a jury 
notwithstanding the mutual motions.®® It has been 
held that the implication of waiver ordinarily in¬ 
cident to such concurrent motions is prevented 
where the evidence is conflicting,®® the inferences 
to be drawn from the testimony divergent,®^ or any 
contested question of fact remains,®® and the rm- 
successful movant, at the time of the motion, re¬ 
serves the right of a submission to the jury,®® or 
then or thereafter requests instructions,®® or the 


3>ainage8 

U.S.—^Tyson-Lonf? Co. v. Wolfe, C.C. 

A-IUm 81 F.2d 82. 

64 C.J. p 439 note 76 [a]. 

79- Or.—Hudelson v. Sanders-Swaf- 
ford Co., 227 P.'SIO, 111 Or. 600. 

6'4 C.J. p 439 note 77. 

JOiity of court to direct In general 
43ee infi^ $ 258 a. 

‘80. Mont—ECollingsworth v. Ruck- 
fOBXi, ,232, P. 180. 72 Mont 147. 

64* C. j. p 489 note 78. 

83U' Jiffont—PEarvey Mack Co. v. 

Ryan, 261 P. 288, 80 Mont 524. 

82. Ark.—Stewart -v. Hedrick, 172 
S.W.2d 416, 205 Ark. 1063. 

83. U.S.—General Tire Co.- of Min¬ 
neapolis y. Standard Accident Ins. 
Co., C.C.A.Mirin.. 65 F.2d 237. 

84. ' iMftHnt—Steimke v, Jankovlch, 
233 P. 904, 72 Mont 363. 

<r4 0.3*. p 440 note 86. 

85. N.Y.—^In re Jacobstein’s Will, 2 
N.lf.S.2d 721, 263 App.Dlv. 468. 

64 C.J. p 440 note, 87^ 

Peimittlnir withdrawal of motloiL 
Permitting defendant after plain- 
tift moved for directed verdict to 
withdraw defendants motion for di¬ 
rected verdict and submit the case 
to Jury was not reversible error.— 
—Jones V. Butler, 52 NJ53.2d 347, 72 
Ohio App. 335. 

88. U.S.—Empire State Cattle Co. v. 
Atchison, etc., R. Co., EZan., 28 S. 
Ct 607, 210 U.S. 1, 52 LuBd. 931. 

64 C.J. p 440 note 88. 

87. U.S.—^Meyer, etc.. State Bank v. 
First Nat Bank, O.C.A.Wyo., 291 
F. 42. 

64 C.J. p 440 note 89. 

88. N.T.—Scott V. Empire State De¬ 
gree of Honor, 198 N.Y.S. 536, 204 
App-Dlv. 639. 

64 C.J. p 440 note 90—35 C.J. p 205 
note 43. 


Failure to pass on first motion 

Where defendant and then plain¬ 
tiff, at conclusion of evidence, moved 
for directed verAictf directing verdict 
for plaintiff without first passing on 
defendant’s motion was prejudicial 
error where there were disputed fact 
questions, notwithstanding conclud¬ 
ing statement of court that defend¬ 
ant’s motion was overruled, since it 
would then have been useless to re¬ 
quest submission of case to jury.— 
Pittsburgh, C., C. & St. L. Ry. Co. 

V. Uuthy, 147 N.B. 336, 112 Ohio St. 
321—^Metropolitan Life Ins. Co. v. 
McKim, 6 N.E.2d 9, 54 Ohio App. 66. 

89. Mich.—Cardinal v. Reinecke, 274 

N.W. 879, 280 Mich. 16. 

64 aj. p 440 note 91. 

Braewal of Request; ezpresidy pass¬ 
ing on motion 

■Where both parties moved for di¬ 
rected verdict, and defendant also 
moved, in alternative, that case be 
submitted to jury, orderly proce¬ 
dure required that court first pass 
on the ■ motion for direction of ver¬ 
dict so that, on denial of defendant’s 
motion, there might follow a motion 
on his part to go to jury on all ques¬ 
tions of fact; but where defendant 
renewed request before sealed ver¬ 
dict of the jury was opened, court 
erred in directing verdict for plain¬ 
tiff without expressly passing on ei¬ 
ther motion.—Tremaine v. McAllis¬ 
ter Nav. Co., 18 ' N.Y.S.2d 48, 267 
App.Div. 217, 

Besexyatipii too late 

Where parties moved for directed 
verdicts, motion filed eight days 
thereafter by couifsel for defendant 
asking court for separate findings of 
fact and con<du8ions of law and, in 
event ruling was unfavorable, re¬ 
serving right to have case submitted 
to jury on facts, came too la%e in so 
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far as reservation was concerned, 
and, when judge overruled motion 
for judgment, he properly denied ap¬ 
plication to have case submitted to 
jury.—Buckeye State Building & 
Loan Co. v. Schmidt, 2 N.E.2d 264, 
181 Ohio St 132. 

90. t!r.S. —-.ffiltna Ins. Co. v. Kennedy^ 
to Use of Bogash, Pa., 57 S.Ct 809, 
801 U.S. 889, 81 U-Bd. 1177—Spring- 
field Fire & Marine Ins. Co. v. 
Kennedy, to Use of Bogash, Pa., 
67 S.Ct 809, 301 U.S. 389, 81 L.Ed. 
1177—^Liverpool & London & Globe 
Ins. Co.i Limited, v. Kennedy, to 
Use of Bogash, Pa., 57 S.Ct 809, 
801 U.S. 389. 81 L.Ed. 1177—Gen¬ 
eral Tire Co. of Minneapolis v. 
Standard Accident Ins. Co., C.C.A. 
Minn., 65 F.2d 237—Bank of Un¬ 
ion V. Fidelity & Casualty Co. of 
New York, C.aA.Mo., 62 F.2d 1040. 
Ark.—Casteel v. K. Lee Williams 
Theatres, Inc., 266 S.W.2d 782, 221 
Ark. 935—^Bailey V. Tolleson, 241 
S.W.2d 110, 219 Ark. 307—National 
Garages v. Barry, 232 S.W.2d 655, 
217 Ark. 593—^Tucker v. Llsenbee, 
189 S.W.2d 661, 209 Ark. 117—Muy- 
ers V. McNabb, 188 S.W.2d 623, 208 
Ark. 1103—General Contract Pur¬ 
chase Corp. V. Row, 188 S.W.2d 
607, 208 Ark. 961—Gill v. Burks, 
180 S.W.2d 578, 207 Ark. 829—Mis¬ 
souri Pac. R. Co. V. Clay, 168 S.W. 
2d 621, 206 Ark. 300—Green v. 
* Ozark Laild Co.,' 163 S.W.2d 326, 
204 Ark. 627—^Ray v. Stroud, 163 
S.W.2d 178, 204 Ark. 683—Scales 

V. Union Cent Life Ins. Co., 141 S. 

W. 2d 647, 200 Ark. 869—Holloway 
. V. Parker, 122 S.W.2d 663, 197 Ark. 

209, 119 A.L.R. 1859—Dover v. 
Henderson, 112 S.W.2d 968, 196 
Ark. 496—^Marion Mach., Foundry 
& Supply Co. V. Federal Oil Mar¬ 
keting Corporation, 67 S.W.2d 598, 
188 Ark. 652. 
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submission of the case or some issue thereof,to 
the jury. Waiver is also prevented where the un¬ 
successful movant otherwise indicates a wish for a 
trial by jury®^ after the court has ruled adversely on 
his motion®^ and before the court has formally in¬ 
structed the jury to render a verdict for his ad¬ 
versary,^^ or before the rendition of the verdict^® 
or the direction and entry of judgment thereon.^® 
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Where no request of that character is made, al¬ 
though the maker of the motion excepts to the 
allowance of his opponent’s motion, the ordinary 
rule as to withdrawal remains unaltered.®^ If ei¬ 
ther party is entitled on his own single motion to a 
direction, insistence by the other on a jury does not 
curtail the power or duty of the court to direct®® 


Utah.—^Hodsres v. Smoot, 125 P.2d 
419, 102 Utah 90—Wood v. Kinter, 
43 P.2d 192, 86 Utah 279~-Chrlst- 
ensen v. Utah Rapid Transit Co., 
27 P.2d 468, 88 Utah 281. 

64 C.J. P 440 note 92—35 C.J. p 205 
note 89. 

Directed verdict not reanired 

Where court denied plaintitTs mo¬ 
tion for a directed verdict and de¬ 
fendant then moved for a directed 
verdict, court was not required to 
direct a verdict for one party or the 
other where defendant had additional 
instructions to offer.—^Byford v. 
Gates Bros. Lumber Co., 225 S.W.2d 
929, 216 Ark. 400. 

91. U.S.—Underwriters* Finance 
Corporation v. Union Indemnity 
Co., aC.Auin.. 61 F.2d 865. 

Arlz.—City of Tucson v. 0*BIeUy 
Motor Co., 168 P.2d 245, 64 Arlz. 
240. 

Ark.—Gill V. Burks. 186 S.W.2a 678. 
207 Ark. 329. 

Mich.—^In re Frazee*s Fstate, 12 K. 
W.2d 399, 307 Mich. 404—Arnold v. 
Krus, 278 N.W. 322, 279 Mich. 70,2. ' 
Mont.—Ulectrical Products Consol¬ 
idated V. M Campo, Ina, 78 P.2d 
199, 105 Mont. 386. 

N.T.—O’Brien v. Utica Mut. Ins. Co., 
287 N.T.S. 635, 247 App.Dlv. 920. 
Ohio.—^McDonougrh v. Community 
Traction Co., 17 N.B1.2d 276, 59 
Ohio APP. 92. 

64 C.J. p 441 note 98. 

Xssnes of fact 

U.S.—^Burke Grain Co. v. St. Paul- 
Mercury Indemnity Co., C.CJLS.I>., 
94 F.2d 458, certiorari denied Burke 
Grain Co. v. St. Paul Mercury-In¬ 
demnity Co. of St. Paul, 58 S.Ct. 
765, 808 U.S. 661, 82 UEd. 1120. 
N.T.—^In re Jacobstein’s Will, 2 ^T.T. 
S.2d 721, 258 App.I>iv. 458. 

Xssnes as to which opposinar infer- 
•xmes may be drawn ftom evidence 
U.S.—.astna Ins. Co. v. Kennedy, to 
Use of Bogash, Pa., 57 S.Ct. 809, 
801 U.S. 889, 81 L.Bd. 1177—Spring- 
field Fire & Marine Ins. Co. v. 
Kennedy, to Use of Bogash, Pa., 
57 S.Ct. 809, 801 U.S. 889, 81 L.Ed. 
1177—Liverpool Ss London & Globe 
Ins. Co., Limited, v. Kennedy, to 
Use of Bogash, Pa., 57 S.Ct. 809, 
301 U.S. 889, 81 L.Bd. 1177. 

Withdrawal of motion 

(1) Where, at end of case, both 
sides moved for directed velvet and 


immediately after plaintiffs* motion 
was granted, but before verdict had 
been rendered, defendant requested 
to withdraw his motion and that 
case be submitted to jury, refusal 
to grant request was error.—Wax- 
show V. Title Guarantee & Trust Co., 

1 N.Y.S.2d 560, 253 App.Div. 889. 

(2) Where defendant’s motion for 
directed verdict at conclusion of 
plaintiff’s evidence was overruled, 
and, after both sides had rested, he 
renewed motion, and on its being 
overruled withdrew motion, granting 
of directed verdict* for plaintiff on 
motion for directed verdict, even 
though there were issues of fact 
presented, was error, since defend¬ 
ant’s withdrawal of motion was tan¬ 
tamount to request to submit case 
to jury.—^Todd v. Fidelity & Casualty 
Co. of New York. 10 N.B.2d 184, 56 
Ohio App. 195. 

Bequest before mliug ou either mo. 
tiou 

Wash.—^Hardinger v. TUI, 84 P.2d 
668, 197 Wash. 185. 

Failure of court to submit ques- 
tion, as requested, is error not , lost 
to complaining party by reason of 
having previously asked for directed 
verdict.—^Burkheiser v. City of De¬ 
troit, 259 N.W; 125, 270 Mich., 881, 
followed in Nort v. City of Detroit, 
259 N.W. 127, 270 Mich. 885. 

Failure to request submlssiou 
Where both parties move for di¬ 
rected verdict at close of testimony, 
and party whose motion is denied 
falls thereafter specially to request 
that certain questions be submitted 
to Jury, he will be deemed to have 
waived Jury trial and consented to 
decision of all questions by court— 
Bank of America Nat Trust & Sav¬ 
ings Ass’n V. Stotsky, 77 P.2d 990, 
194 Wash. 246—People’s Bank, etc., 
Co. V. Douglas, 282 P. 888, 154 Wash. 
450. 

92. N.M.—Bank of Commerce v. 
Broyles, 120 P. 670, 16 N.M. 414, 
reversed on other grounds 34 S.Ct 
780, 234 U.S. 64, 68 L.Ed. 1214. 

lutentiou la the determining factor 
as to whether the party will be held 
to have consented to waive the Jury 
or desired a submission to it—In re 
Jacobsteln’s Will, 2 N.Y.S.2d 721, 
258 App.Div. 458—64 C.J. p 441 note 
94 [a]. 


93. Mont—Qsterholm v. Boston & 
Montana ConsoL Copper & Silver 
Mining Co., 107 P. 499, 40 Mont 
508. 

64 C.J. p 442 note 95. 

94. N.Y.—O’Brien v. Utica Mut Ins. 
Co., 287 N.Y.S. 685, 247 App.Div. 
920. 

64 C.J. p 442 note 96. 

Withdrawal of motion after direction 
Where both parties unconditionally 
moved for directed verdict losing 
party could not withdraw his motion 
after court had directed verdict— 
Laredo Nat. Bank v. Gordon, C.CLA. 
Tex., 61 F.2d 906, certiorari denied 
53 S.Ct 524, 289 U.S. 726. 77 L.Bd. 
1476—U. S. V. One Chevrolet 1935 
Sedan, Engine No. 4980926, Serial No. 
12EA036274. D.aN.Y., 12 F.Supp. 793. 
Jury sUU in bos 

Request to go to Jury was timely 
where made while Jury was still in 
the box and before court had indicat¬ 
ed ruling, after each party had re¬ 
quested directed verdict—General 
Tire Co. of Minneapolis v. Standard 
Accident Ins. Go., C.CJLMinn., 65 F. 
2d 287. 

Bequest after instmetlon to Jury 
Where both i>artles move for di¬ 
rected verdicts at the close of the 
taking of all' testimony, and neither 
requests the submission cf 'any tis¬ 
sues to the Jury until after the court 
has announced its dedsloa by direct¬ 
ing a verdict it Is net ^earor for the 
court to refuse to withdraw its di¬ 
rection' of a verdict and submit the 
issues to the Jury.—Whittier v. Leif- 
ert 9 N.W.2d 402, 72 N.D. 528—64 
C.J. p 442 note 96 [b]. 

95. N.Y.—^In re Jacobstein’s Will, 2 
N.Y,S.2d 721, 253 App.Div. 458— 
Warshow v. Title Guarantee & 
Trust Co., 1 N.Y.S.2d 560, 253 App. 
Div. 839. 

96. N.Y.—Eastern Dlst. Piece Dye 
Works V. Travelers* Ins. Co., 138 
N.B. 401, 234 N.Y. 441, 26 A.L.R. 
1505. 

64 C.J. P 442 note 97. 

97- U.S.—U. S. V. Two Baskets, N. 

Y., 205 F. 87, 128 aCJL 810. 

64 C.J. p 442 note 99. 

98. U.S.—Hartman Goldsmith dxO), 
V.- Maryland Fidelity, etc., Co., CiQ. 
AuN.Y^. 88 F.2d 89—Union 
Steel Co. V. Xm^rial Banl^ C.C.A. 
Pa., 286. F. 857. 
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Reopening of case. Under a statute providing 
that when Ae parties, without reservation, move for 
directed verdicts, they waive a jury trial, a part/s 
waiver, by such motion, does not deprive him of the 
right to a jury trial on an issue raised by newly 
admitted evidence after the court has reopened the 
case for error in excluding testimony for such par- 
ty.99 

(2) Rule That Jury Is Not Waived 

In some jurisdictions, motions by both parties for 
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directed verdicts do not, in themselves, waive a right to 
a Jury trial. 

In some jurisdictions, the making of motions by 
both parties for the direction of a verdict does not, 
of itself, constitute a waiver by either party of a 
right to jury trial, and confers no power on the 
court to determine questions of fact,^ where it does 
not aflErmatively appear from the record that each 
party desires liat the questions in issue be sub¬ 
mitted to the court on the evidence as it stands,^ 
and where the parties are not in agreement that the 
evidence is without conflict, and each is contending 


99. Wis.—Borosich v. Metropolitan 
Life Ins. Co.. 210 N.W. 829, 191 
Wis. 239. 

1. Cal.—Wells V. Lloyd, 66 P.2d 617, 
6 Cal.2d 70—Parker v, James B. 
Oransrer, Inc., 62 P.2d 226, 4 Cal. 
2d 668, appeal dismissed and cer¬ 
tiorari denied Parker v. James 
Grangrer, Inc., 66 S.Ct. 958, 298 U.-S. 
644, 80 LEd. 1375—^Lady v. Bai> 
rett, 111 P.2d 702, 43 Cal.App.2d 
686. 

Fla.—New Bnirland Mut. Life Ins. 
Co. V. Hnckins, 173 So. 696. 127 
Fla. 640—Catlett v. Chestnut, 146 
So. 241, 107 Fla. 498, 91 A.L.R. 212. 
—Yablon v. Metropolitan Life 
Ins. Co., 38 S.E.2d 634, 200 Ga. 693 
—^L«.uren8 Glass Works v. Childs, 
176 S.E. 666, 49 GaA-PP. 690. 

Iowa.—Home Indemnity Co. of New 
Tork V. State Bank of Fort Dodgre, 
8 N.W.2d 767, 233 Iowa 103— 
Smith V. Middle States Utilities 
Co. of Delaware, 293 N.W. 69, 228 
Iowa 686—BukowskL v. Security 
Ben. Ass’n of Topeka, Kan., 266 
N.W. 132, 221 Iowa 416. 

Minn.—^Lee v. Osmundson, 289 N.W. 
63, 206 Minn. 487. 

N.J.—Morris v. Muller, 172 A. 63, 
113 N.J.Law 46. 

N.M.—(Soldenbergr v. Village of Cap- 
itan, 227 P.2d 630, 66 N.M. 122. 

Okl.—Benzel v. Kilfoy, 245 P.2d 1129, 
206 Okl. 671—Perkins v. Good, 66 
P.2d 1218, 179 Okl. 406—Phillips 
V. Smith, 62 P.2d 1179, 178 Okl. 
379—National Aid Life Ass'n v. 
Partlow, 61 P.3d 1070, 178 Okl. 156 
—Atlas Life Ins. Co. v. Holt, 61 
P.2d 719, 178 Okl. 28—J. R Wat¬ 
kins Co. V. Miller, 54 P.2d 814, 176 
Okl. 20—U. S. Casualty Co. v. 
Jackson, 46 P.2d 939, 178 Okl. 60. 

Pa.—^Freeman, to Use of Welnstock, 
V. Miners Sav. Bank, Plttston, 19 
A.2d 514, 144 Pa.Super. 640—Kap¬ 
lan Furniture Co. v. Glou, Com.PL, 
48 LackJur. 85. 

Tenn.—Poole v. First Nat. Bank of 
Smyrna, 196 S.W.2d 568, 29 Tenn. 
App. 327. 

Tex.—^Hufstedler v. Sides, CivA.pp., 
166 S.W.2d 1006, error refused— 
Shield T. First Coleman Nat. Bank 
of Coleman, Civ.App., 160 S.W;2d 


' 277, affirmed First Coleman Nat 
Bank of Coleman v. Shield, 166 S. 
W.2d 688, 140 Tex. 117—Fry v. 
Harkey, Civ.App., 141 S.W.2d 662, 
error dismissed, judgment correct 
—Adam V. Adam, ClvA.pp., 127 S. 
W.2d 1001—Alexander Co. v. First 
Nat Bank, CivJlpp., 119 S.W.2d 
718, error dismissed—Schuyler v. 
Lacy, ClvA.pp., 79 S.W.2d 901, er¬ 
ror dismissed. 

S.C.—^Holliday v. Atlantic Coast 
Lumber Corporation, 172 SJEL 219, 
171 S.C. 260. 

Vt.—Scott V. Bradford Nat Bank, 
179 A. 149, 107 Vt 226—Union 
Co-op. Store v. Fumagalli, 175 A. 
847, 107 Vt 145. 

W.Va.—Canterberry v. Canterberry, 
197 S.E. 809, 120 W.Va. 810. 

64 C.J. p 434 note 66. 

Buie supported in many juzisdlotions 
Ala.—Wilkes v. Stacy Williams Co., 
179 So. 245, 286 Ala. 348. 

Iowa.—Cole v. Hartford Acc. & 
Indem. Co., 46 N.W.2d 811, 242 
Iowa 416. 

Concessions not made 

(1) Motions for directed verdict by 
both parties do not amount to a 
concession that the case should not 
be submitted to the Jury.—Cole v. 
Hartford Acc. & Indem. Co., supra. 

(2) The mere making of motions 
for directed verdicts by both parties 
does not amount to a concession that 
the facts are undisputed.—^In re Far¬ 
ley’s Estate, 24 N.W.2d 458, 237 
Iowa 1069. 

There must be an express waiver 
of the right to have the jury deter¬ 
mine disputed questions of fact.— 
In re Farley’s Estate, supra. 

Complaint as to error not preolnded 
Fact that each party moved for 
direction of verdict in his favor did 
not amount to consent by both that 
case be disposed of by direction of 
verdict for one side or the other so 
as to preclude party against whom 
verdict was directed from complain¬ 
ing that court erred in directing a 
verdict.—^Roberts v. Wilson, 81 S.B. 
2d 707, 198 Ga. 428. 

m Indiana 

(1) Filing of motion for directed 
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verdict by each party does not 
waive jury without more but, where 
both parties request peremptory in¬ 
struction and do nothing more, they 
thereby assume facts to be undis¬ 
puted and in effect submit to judge 
determination on facts and inferences 
proper to be drawn therefrom.— 
Michigan Cent. R Co. v. Spindler, 5 
N.E.2d 632, 211 Ind. 94, 108 A.L.R 
1807. 

(2) Motlonq by both parties for 
directed verdicts at the conclusion 
of plaintiff’s evidence had the effect 
of withdrawing the case from the 
jury and submitting it to the court 
for determination, where neither pa]> 
ty asked to withdraw motion.—Wil¬ 
son V. Rollings, 14 N.E.2d 906, 214 
Ind. 166. 

(3) Where cause was submitted to 
jury and at conclusion of plaintiff’s 
evidence plaintiff joined in defend¬ 
ant’s motion for directed verdict, 
plaintiff could not thereafter assert 
error in withdrawing cause from 
jury, although he could assign error 
in judgment and finding for defend¬ 
ant.—Foudy V. Daugherty, 76 N.E.2d 
268, 118 Ind.App. 68. 

(4) Where both parties request di¬ 
rection of verdict at close of plain¬ 
tiff’s evidence or all evidence, party 
whose motion Is denied may insist 
on proceeding with trial as if no mo¬ 
tions had been made, if evidence is 
confilcting or inferences to be drawn 
therefrom are divergent, and direc¬ 
tion of verdict or discharge of jury 
over such objection would constitute 
reversible error; motion of defend¬ 
ant to proceed with trial and to be 
permitted to introduce his evidence 
after both parties had moved for 
direction of verdict at close of plain¬ 
tiff’s evidence and after defendant’s 
motion had been denied, but before 
action on plaintiff’s motion, rebutted 
presumption that jury had been 
waived by defendant, and, hence, de¬ 
nial of motion to proceed with trial 
was reversible error.—^Michigan Cent 
R Co. y. Spindler, 5 N.E.2d 682, 211 
Ind. 94, 108 A.LR 1307. 

2. Vt—^Bacon v. Barber, 6 A.2d 9, 

no Vt 280, 128 A.LR 263. 
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that all of the inferences of fact run in his favor.* 
This principle is embodied in several statutes so 
providing.^ 

Even in these jurisdictions, however, the cir- 
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cumstances and conduct of the parties additional to, 
and accompanying, the motions, considered in con¬ 
nection therewith, may have the effect of with¬ 
drawing the case from the jury;* and, where it af- 


3 . Cal.—Wells v. Lloyd, 66 P.2d 517, 
620, 6 Cal.2d 70. 

“There is no reason why the rule 
of implied waiver should ever be 
followed except where it clearly ap¬ 
pears that the parties have agreed 
that the evidence upon all the mate¬ 
rial Issues is unconflicting.*—Wells 
V. Uoyd, supra. 

4. Xn Arisona 

(1) Civil Procedure Rule 60 (a). A. 
aA.1939, 8 21-1014, providing that 
“a motion for a directed verdict 
which is not granted is not a waiver 
of trial by Jury even though all par¬ 
ties to the action have moved for di¬ 
rected verdicts** is In full force and 
effect—^Robinson v. Lehnert, 229 P. 
2d 708, 71 Ariz. 464. 

(2) Prior to the adoption of this 
rule in 1940. the law was that such 
a motion by both parties amounted 
to a waiver of the right to have the 
matter submitted to the Jury.—Rob¬ 
inson v. Lehnert, supra;—Hhmmond 
V. A. J. Bayless Markets, 117 P.2d 
490, 68 Ariz. 68—Fagerberg v. Phoe¬ 
nix Flour Mills Co.. 71 P.2d 1022, 60 
Aria. 227. 

<8) Subsequent to the adoption of 
the rule in one opinion a statement 
was made which apparently reverted 
to the waiver doctrine.—City of Tuc¬ 
son V. 0*Rielly Motor Co., 168 P.2d 
245, 64 Ariz. 240. 

(4) This statement has been de¬ 
clared to be obiter dictum.—^Robin¬ 
son V. Lehnert, 229 P.2d 708. 71 Ariz. 
454. 

Colorado 

(1) Rules of Civil Procedure, Rule 

60 (a), providing that *‘a motion for 
a directed verdict which is not grant¬ 
ed is not a waiver of trial by Jury 
even though all parties to the action 
have moved for directed verdicts” 
became effective April 6 , 1941.— 

Denver Equipment Co. v. Newell, 169 
P.2d 174, 116 Colo. 174. 

(2) That rule has superseded ear¬ 
lier cases holding to the contrary.— 
Klipp V. Grusing, 200 P.2d 917, 119 
Colo. 111. 

(3) Earlier cases recognized the 
doctrine of waiver.—Wells v. Bly- 
stad, 14 P.2d 1078, 91 Colo. 346—64 
C.J. P 435 note 68 (Colorado cases), 
p 440 note 86 [a]. 

t4) Under the rule, where both 
narties moved for directed verdict 
and neither thereafter suggested that 
there was any factual question for 
the Jury, and neither requested to 
submit any factual question to the 
Jury, case was properly treated as 
one in which parties agreed at the 


outset not to have a Jury.—^Denver 
Equipment Co. v. Newell, 169 P.2d 
174, 116 Colo. 23. 

In Nebraska 

(1) Under 8 25-1316.01, R.R.S. 

1943, *‘a motion for a directed ver¬ 
dict which is not granted is not a 
waiver of trial by Jury even though 
all parties to the action have moved 
for directed verdicts;** such motions 
raise only questions of law.—In re 
Coons* Estate, 48 N.W.2d 778, 164 
Neb. 690. 

(2) Prior to the adoption of this 

section of the statute, if all parties 
moved for directed verdicts without 
reservation, the effect was to waive 
a Jury trial.—In re Coons* Estate, su¬ 
pra—^In re Bose's Estate, 285 N.W. 
319, 136 Neb. 166—Ericsson v. 

Streitz, 273 N.W. 17, 132 Neb. 692— 
Fidelity & Deposit Co. of Maryland 
V. B. Grunwald, Inc., 262 N.W. 831, 
129 Neb. 749—64 QJ. p 435 note 68 
(Nebraska cases). 

(8) Where both parties, at close 
of evidence, moved for a directed 
verdict, they invited court to dis¬ 
charge the Jury, determine the facts, 
and apply the law thereto.—National 
City Bank of Cleveland v. Jones, 82 
N.W.2d 766, 149 Neb. 844r—In re Al- 
len*s Estate, 26 N.W.2d 767, 147 Neb. 
909—Fidelity & Deposit Co. of Mary¬ 
land V. B. Grunwald, Inc., 262 N.W. 
881, 129 Neb. 749. 

(4) Error cannot be predicated on 
acceptance of such invitation.—Nar 
tional City Bank of Cleveland v- 
Jones, 32 N.W.2d 756, 149 Neb. 844— 
In re Allen’s Estate, 26 N.W.2d 757, 
147 Neb. 909. 

(6) Where at conclusion of the 
evidence both parties moved for a 
directed verdict, the Joinder of mo¬ 
tion was a consent of the parties 
that the court should And the facts. 
—^Linch V. Thorpe, 800 N.W. 883, 
140 Neb. 478. 

(6) Where parties moved for di¬ 
rected verdict and Jury was dis¬ 
charged, fact flnding by court had 
same effect as flnding by Jury.-Bona- 
corso V. Camden Fire Ins. Ass'n, 264 
N.W. 442, 130 Neb. 203. 

(7) Where parties so moved, court 
might excuse Jury and determine 
issues by findings equivalent to ver¬ 
dict.—Qreevy v. Massachusetts Mut 
Life Ins. Co., 259 N.W. 666, 128 Neb. 
686—Andrews v. Commercial Cas¬ 
ualty Ins. COn 259 N.W. 668, 128 
Neb. 496. 

(8) However, where each party 
moved for directed verdict at close 
of plaintiff's evidence, court was not 
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required to decide Issues of fact, if 
in its Judgment and discretion full 
trial would better serve interests of 
justice.—^Liermann v. Lewerenz, 256 
N.W. 231, 127 Neb. 414. 

(9) Where, at close of evidence In 
a law action, each party requests a 
directed verdict in his favor, and the 
court discharges the Jury and de¬ 
cides the case on law and evidence, 
losing party is estopped hy his re¬ 
quest from reviewing every issue of 
fact on which there is any substan¬ 
tial conflict in evidence.—Witthauer 
V. Employers Mut. Cas. Co., 32 N.W. 
2d 413, 149 Neb. 728—Slagle v. Se¬ 
curities Investment Corp., 268 N.W. 
294, 131 Neb. 319. 

5. Ind.—^Michigan Cent. R. Co. v. 
Spindler, 5 N.K2d 632, 211 Ind. 94, 
108 A.L.R. 1807. 

Iowa.—Bukowski v. Security Ben. 
As8*n of Topeka, Kan., 266 N.W. 
132, 221 Iowa 416. 

64 C.J. p 439 note 81. 

Partioiilar agraemeiits by parties 

(1) Where parties, in addition to 
moving for directed verdicts, agreed 
that court should render Judgment 
on admittedly undisputed facts, they, 
in affect, agreed that the court should 
determine all fact Issues arising 
from such undisputed facts, and 
there was a waiver of determination 
of fact issues, if any, by the Jury.— 
Fry V. Harkey, Tex,ClvA.pp., 141 S. 
W.2d 662, error dismissed. Judgment 
correct. 

(2) Where opposing parties move 
for directed verdicts at conclusion 
of evidence and agree that there is 
no fact issue for Jury and that court 
should direct verdict, neither party 
can complain that court erred in 
recting verdict.—Stallings v. Britt, 
49 S.E.2d 517, 204 Ga. 250. 

(3) Where both parties moved for 
a directed verdict at dose of evi¬ 
dence after trial by Jury, and in 
reply to questions by the court 
stated that there was no question 
for the Jury and that it was a mat¬ 
ter for the court to decide, it was 
for the court to direct such a verdict 
as in its Judgment the evidence re¬ 
quired; and where both parties 
agreed to statement by court of 
questions to be decided, that there 
were no disputed issues of fact w^ 
respect to such questions, and that 
it was a matter of applying the law 
to such facts, the issues were thus 
limited and the statement hedune 
the theory and law of the case.— 
Kaeser v. Town of Starksboro, 78 Al. 
2d 881, 116 Vt. 251, petition denied 
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firmativcly appears that neither party wishes to go 
to the jury’ the court may properly dispose of the 
case on such motions and withdraw it from the con¬ 
sideration of the jury;^ but even so the collateral 
circumstances superadded to the concurrent motions 
must be such as to evince a clearly expressed inten¬ 
tion by a party to forego a jury trial in the event 
his motion is denied, in order that the court may 
dispose of the case.*^ 

The fact that both parties move for a directed 
verdict does not require that either request be 
granted,® and neither motion should be sustained if 
the record presents a disputed and material ques¬ 
tion of fact on which there is conflicting evidence.® 
One party does not, merely by his request for a 
directed verdict, consent to the direction of a 
verdict in favor of the other party, who also so 
requests.!® 

With respect to the applicability of the rule of 
implied waiver, a request for a directed verdict 
is essentially different from a request with hypoth¬ 
esis based on a belief of the evidence by the jury;!! 
and there is no withdrawal from the jury by reason 
of a mutual request based on a belief of the evi¬ 
dence by the jury.!® Likewise, in this connection, 
a request for an instruction for a directed verdict 
has been held not a motion for a directed verdict.!® 

Contention as not consent. The fact that counsel 
for both sides contend in open court that the court 

77 A.2d S21, 116 Vt 886, petition dis- | 
missed . 80 A.2d 604, 116 Vt. 678. ^ 

6* Vt .—XJnitm Co-op. Store v. Puma^ 
sellU 176 A. 847, 107 Vt. 145. 

64 C.J. p 440 note 82. 

7. Iowa.—^ICecbanlcs’ Sav. Bank v. 

Polk County, 193 N.W. 401, 196 
Iowa 1142. 

64 C.J. p 440 note 88. 

**There must be some action or 
Indication that this Is a submission 
of the case where the court will be 
entitled to treat the matter as hav- 
iug authority to determine the ques¬ 
tions of fact and law.f*—Bukowski 
V. Security Ben. Aas’n of Topeka, 

Kan.,. 265 N-W. 182, 135, 221 Iowa 
416. ; 

Xt most aillxBiailveXy appear that 
neither party wishes to go to the 
jury.—Union Co-op. Store v. Fuma- 
galU. 175 A. 847. 107 Vt 145. 

Implied consent held not shown 
to disposition by court—Smith v. 

Middle States Utilities Co. of Dela¬ 
ware, 293 N.W. 59, 228 Iowa 686. 

8. Okl.—^Perkins v. Good, 65 P.2d 
1218, 179 Okl. 405. 

S.C.—Greenville County v. Stover, 17 
S.S3.2d 636, 198 S.C. 240. 

Ai OkL—^Benzel v. Kllfoy, 246 P.2d 


should direct a verdict does not constitute consent 
by both parties to the disposition of the case by 
direction of a verdict!^ 

§ 257. Consideration and Determination 

a. In general 

b. Direction not favored; clear and ex¬ 

ceptional cases 

c. Conduct of hearing 

d. Questions presented or determined 

e. What evidence may or should be con¬ 

sidered 

f. Manner of consideration of evidence 

g. Direction for or against party having 

burden of proof 

h. Direction for or against one or more 

of several parties 

i Direction on one or more of several 
counts or defenses 

j. Direction for nominal damages on de¬ 
fendant’s motion 

a. In General 

The ruling on a motion for a directed verdict must 
be In accordance with the facta of the case, as estab¬ 
lished .by the evidence, and with the governing law. 
The movant’s rights must be determined as of the time 
the motion Is made. 

If a motion, for the direction of a verdict is made, 
the court must either grant or refuse it.!® Whether 

Befusal to coxLsider motion held ex. 
xo* 

Ohlo.-r-Luntz V. Stem, 20 N.E.2d 241, 
135 Ohio St 226. 

Natnxe of exxox 

Where a court overrules a motion 
'for an instructed verdict, error is not 
in ovemilingr the motion, but in re- 
fuslngr to grive a tendered instruc¬ 
tion. — ^Rowlett V. CockrlU, 156 N.E. 
181, 86 Ind.App. 92. 

Fassingr on two xoqnests 
On motion by defendant for judg¬ 
ment in accordance with his motion 
for directed verdict, or, in the al¬ 
ternative, for a new trial, it was duty 
of court .to, pass on both requests of 
the 'zndtlbn.—Oaddell v. Gulf, M. & 
O. R. CJo., Mo.App., 217 S.W.2d 761. 

Separate xnllngs on s^axate sronnds 
ox part# 

Rule of civil procedure, requiring 
that a motion or other matter in¬ 
volving separate grounds or parts- 
’ shall be disposed of by separate rul¬ 
ing on each and not sustained gener¬ 
ally, is applicable to motions to di¬ 
rect verdicts; but granting of mo¬ 
tions for directed verdicts without 
separate ruiings- on* each of the sep¬ 
arate grounds, contrary to rule, was* 
held not prejudicial error under the* 


1129, 206 Okl. 671—Atlas Life Ins. 
Co. V. Holt, 61 P.2d 719, 178 Okl. 
28. 

10. Ga.—^Tahlou v. Metropolitan 

' Life Ins. Co., 88 S.H.2d 534, 200 
Ga. 693. 

’Contention as not oonoesslon 

The mere fact that a party con¬ 
tends that the evidence demands a 
'finding in his.favor does not amount 
to a concession that, if ^is position 
is incorrect, a verdict may be direct¬ 
ed in favor of the other party.—Mil¬ 
ler V. Edward:s, 'l77 S.B. 758, 50 Ga 
App, 131—J. L. Riley & Co. v. Lon¬ 
don Guaranty & Accident Co., 109 S. 
B. 676, 27 GaApp. 686. 

IL Ala—Wilkes v. •Stacy Williams 
, Co., 179 So. 246, 236 Ala 843. 

12. Ala.—WlUtes V. Stacy tPlUlam#' 
Co., supra 

13. Cal.—Wells V. Lloyd, 66 P.2d 
617, 6 Cal.2d 70. 

14. Ga—Gross v. Butler, 178 S.B. 
366, 48 GaApp. 760. 

16. HI.—Johnson v. Bennett, 69 N.B. 

•• ’aa 899,‘$96 ni. ssft'■' ‘ " 

C.J. p 442 note 9. 

Waiver of error in'fullng on mo¬ 
tion for direction of Verdict see 
infra | 668. • 
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a verdict should be instructed is a question for the 
exercise of judgment,and not for the mechanical 
application of formulae.^*^ The ruling on such a 
motion must be in accordance with the facts of 
each particular case,^® as established by the evi¬ 
dence,^® and with the law applicable to such facts.®® 

In passing on the motion, it is at once the duty 
of the court, and the limit of its power, to consider 
the evidence and inferences therefrom, and deter¬ 
mine therefrom, in the light of the rules with re¬ 
spect to the sufficiency of evidence, considered infra 
§§ 258, 259, whether a case has been made out prop¬ 
erly for disposition on such a motion.®^ The same 
conditions as to the proof must obtain as on a 


motion for nonsuit;®® the same rules obtain in the 
direction of a verdict as obtain on a demurrer to 
the evidence;®® and an analogy exists between the 
state of the evidence justif3dng an instructed ver¬ 
dict and that justifying a summary judgment.®^ 
In determining whether the evidence would support 
the direction of a verdict for defendant, no distinc¬ 
tion can be drawn between a case in which such 
instruction is asked at the close of plaintiffs evi¬ 
dence and one in which it is asked at the dose of 
all the evidence.®® 

The rights of the person making the motion must 
be determined as they existed at the time when the 
motion was made,®® unaffected by the charge or 


circumstances.—Hull v. Blshop- 
Stoddard Cafeteria, 26 N.W.2d 429, 
288 Iowa 650. 

IBeltisal Tiy salmiittliiir case or over- 
roUntr otber motioxi 
Where court submitted case to jury 
over defendant’s motion for directed 
verdict, reserving to defendant right 
to renew motion in form of motion 
for Judgment notwithstanding ver^ 
diet, submission to Jury was tanta¬ 
mount to overruling of motion for di¬ 
rected verdict, and subsequent over¬ 
ruling of motion for Judgment not¬ 
withstanding verdict had effect of 
denying motion for directed verdict. 
—Tomasek v. State, 248 P.2d 708, 196 
Or. 120. 

16. XT.S.—U. S. V. Dickson. C.C.A. 
Ga., 92 F.2d 469—TJ. S. v. Vine¬ 
yard O.C.A.Ga., 71 P.2d 624, cer¬ 
tiorari denied Vineyard v. U. S., 
65 S.Ct. 141, 293 U.S. 614, 79 L..Hd. 
70S—Gibson v. Southern Pacific 
Co.. C.C.A.Tex,. 67 F.2d 768. 

Discretion of court see supra 9 260. 
DedsioiL according to best Judgment 
of court 

D.C.—Speirs v. District of Columbia, 
86 F.2d 698, 66 App.D.C. 194. 
Jadldal fimotion; substantiality of 
evidence 

The determination of whether the 
evidence supporting the essential is¬ 
sues of plaintiff’s case is substantial 
so as to make out a case submissible 
to a Jury on motion for a directed 
verdict is a Judicial function.—Nash 
V. Normandy State Bank, Mo., 201 
S.W.2d 299. 

17. U.S.—U. S. V. Dickson, C.C.A. 
Ga., 92 F.2d 469—TJ. S. v. Vine¬ 
yard, C.C.A.Ga., 71 P.2d 624, cer¬ 
tiorari denied Vineyard v. U. S., 
■66 S.Ct. 141, 293 XJ.S. 614, 79 LuBd. 
703—Gibson v. Southern Pac. Co., 
C.C.ATex.. 67 P.2d 768. 

Principles and laws of mathematles 
A court does not commit error in 
applying to the facts and evidence 
the principles and laws of mathe¬ 
matics and directing a verdict where, 
so applied, such principles and laws 
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rule the case.—Specter v. New York 
Life Ins. Co., 24 A.2d 94, 147 Pa 
Super. 289. 

Ssfdxnates of speed and distance 
A directed verdict cannot be Jus¬ 
tified by ascribing mathematical ex¬ 
actness to estimates of speed and 
distance which are not susceptible 
of such exactness.—^Baltimore & O. 
R. Co. V. State for Use of Andrews, 
68 A.2d 248, 190 Md. 227. 

18. D.C.—Speirs v. District of Co¬ 
lumbia, 85 F.2d 698, 66 App.D.C. 
194. 

Party lawfully entltied to Judgment 
On motion for directed verdict, 
court must give Judgment in favor 
of party who, when motion is inter¬ 
posed, appears on fckce of whole rec¬ 
ord, including evidence, lawfully en¬ 
titled to Judgrment.—Berger v. Me^ 
bry, 151 So. 802, 113 Fla 31. 
Conduct of parties; ohaagliig scene 
of occurrence 

In action based on automobile col¬ 
lision, the question before court on 
defendant’s motion for an Instructed 
verdict at dose of plaintiff’s evidence 
required that conduct of parties be 
weighed in light of changing scene 
of the occurrence.—Buckeye Union 
Cas. Co. V. Oelschlaeger, Ohio App., 
36 N.B.2d 162. 

Xu action by passenger In taxi 

against taxi driver and railroad for 
injuries, driver’s right to peremptory 
instruction must be disposed of on 
proved facts and circumstances as 
they concern him and passenger.— 
Hensley v. Braden, 91 S.W.2d 84, 
262 Ky. 672. 

19. Wash.—Walsh v. West Coast 
Coal Mines, 197 P.2d 283, 81 Wash. 
2d 396. 

30. Wash,—Walsh v. West Coast 
Coal Mines, supra. 

21. Ill.—Johnson v. Bennett, 69 
N.B.2d 899, 396 Ill. 389. 

64 C.J. p 442 note 11. 

Determination as matter of law 
Ill.—^Illinois . Tuberculosis Ass’n v. 
Springfield Marine Bank, 282 m. 
App. 14. 


Evidence tending to prove facts al» 
leged 

On a motion to direct a verdict, the 
power of the trial court is limited 
strictly to determining whether there 
is evidence legally tending to prove 
the facts alleged.—^Krueger v. Rich¬ 
ardson, 61 N.E.2d 899, 826 IU.APP. 
206. 

Nature of action brought 
In determining, on defendant’s mo¬ 
tion for a directed verdict, whether 
thera is any evidence from which a 
Jury might reasonably find in favor 
of plaintiffs, the essential nature of 
the action brought may not be en¬ 
tirely disregarded.—^Malewski v. 

Macklewlch, 282 m.App. 698. 

22. Cal.—Nash v. Wright, 186 P.2d 
686, 82 CaI.App.2d 467. 

28. Okl.—^Prudential Fire Ins. Co. v. 
Trave-Taylor Co., 162 P.2d 278, 194 
Okl. 894—^Myers v. Chamness, 245 
P. 879, 114 Okl. 220. 

2d. Tex.—^Nelgut V. McFadden, Civ, 
App., 267 S.W.2d 884, error refused 
no reversible error. 

25. m.—Capelle v. Chicago & N. W. 
R. Co., 280 ULApp. 471. 

26. U.S.-JChlcago, St. P., M. & O. 
Ry. Co. V. Muldowney, C.C.A. 
Minn., 130 F.2d 971, certiorari de¬ 
nied 68 S.Ct. 626. 817 U.S. 700, 87 
L.Bd. 660. 

Colo.—^Roessler v. O’Brien, 201 P.2d 
901, 119 Colo. 222. 

Ill.—Carson v. Weston Hotel Corp., 
115 N.E.2d 800, 361 ULApp. 523— 
Curtis V. Eaderbek, 68 N.B.2d 277, 
821 ni,App. 471. 

64 C.J. p 443 note 12. 

Movant tentistively resting on rec¬ 
ord 

Defendant, on making a motion for 
directed verdict, in effect takes the 
position that he tentatively rests on 
record as made at that time.—Wicks 
V. Cramton, 390 N.W. 76, 299 Mldh. 
262. 

Motion at close of plalntMTs or de¬ 
fendant's case 

If motion'ia made at conclusion of 
plaintiff’s case, court cannot go be- 
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instructions subsequently delivered.27 The rights 
of the parties must be considered under the law 
as it actually is, rather than as it is assumed to 
be.^ 

The record must be viewed in a light most favor¬ 
able to the party against whom the motion is di- 
rected.29 

PleadifCgs. For the purposes of a motion for a 
directed verdict, a court must necessarily consider 
all the pleadings, since they are a part of the 
record,^® even though plaintiff has discontinued as 
to some of the coimts,^^ and must necessarily con¬ 
sider all of the several allegations set forth in the 
complaint for consideration in connection with the 
motion and on plaintiffs motion for a directed 
verdict, defendant is entitled to have the court con¬ 
sider the facts stated in plaintiffs petition and the 
inferences to be drawn therefrom, in so far as they 
support his position as a defendant.33 The court 
has been required to consider as true the allegations 
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of the complaint or petition.8^ If, under established 
principles of law, the evidence shows defendant to 
be entitled to a directed verdict, it is error to deny 
his motion therefor, even though the particular de¬ 
fense established by such evidence was neither 
pleaded nor litigated by consent.35 

Leave reserved; reserved motion. Where plain¬ 
tiff has a verdict which is entered under leave re¬ 
served, and defendant moves for the entry of a 
verdict in his favor, in determining whether such 
motion should be granted the same test is applied 
as in the case of a motion for a directed verdict ;36 
and in determining a reserved motion for a directed 
verdict, the same considerations are applicable as 
are pertinent to the determination of a motion for a 
directed verdict.®^ 

Withdrawal of motion. At any time before the 
court has taken action with respect to the motion,*^ 
even after argument on it,33 the movant, it has been 
held, is entitled to withdraw it. 


yond evidence then before It, but. If 
motion is made at close of defend¬ 
ant's case, court can review entire 
record within limitations Imposed by 
law.—^In re Smethurst's Estate, 59 
P.2d 830, 15 Cal.Apfp.2d 322. 

Motion, after defendant’s evidence 
Where defendant moved for direct¬ 
ed verdict after offering evidence, 
correctness of overruling of motion 
was gauged by state of evidence at 
that time and not as of time when 
plaintiff rested.—^Haycraft v. Adams, 
24 P.2d 1110, 82 Utah 847. 

Benewal of motion at close of all 
evidence 

Where defendant renews his mo¬ 
tion at the close of all the evidence, 
he challenges, not the sufficiency of 
the evidence that was alone before 
the court and Jury at the time the 
original motion was made, but the 
evidence and state of the record as it 
exists at the conclusion of all the 
evidence.-—HaJktas v. Wilkoff Co., 47 
N.B.2d 199. 141 Ohio St. 189. 

Trial on issues as made up 
Iowa.—Alcock v. Kearney, 288 N.W. 
785, 227 Iowa *650. 

fl7. S.D.—Corpus Ohxis cited in 
Federal Land Bank of Omaha v. 
Houck, 4 N.W.2d 218, 216, 68 S.D. 
449. 

64 OJr. p 443 note 13. • 

“True principles of law, rather 
than the law of the case as subse¬ 
quently established by instructions 
to the Jury, govern the trial court In 
ruling on the motion for a directed 
verdict.”—^Federal Land Bank of 
Omaha v. Houck, 4 N’.W.2d 213, 216, 
68 S.D. 449. 

R8. S.D. —Tabor State Bank of Ta¬ 
bor v. Rollins, 228 N.W. 726, 54 
S.D. 521. 


29. Or.—Rosa v. Briggs, 266 P.2d 
427—^Smith v. Industrial Hospital 
Ass'n, 242 P.2d 592, 194 Or. 525— 
Stroh V. Rhoads, 217 P.2d 245, 188 
Or. 563. 

30. N.J.— McClafferty v. Tide War- 
ter Associated Oil Co., 65 A.2d 652, 
2 K.J.Super. 626. 

Direction of verdict on opening state¬ 
ment see supra 9 T61. 

Sufflcieucy of count 
Where only question as to suffi¬ 
ciency of count was raised by a re¬ 
quest for affirmative charge, the only 
inquiry es to sufficiency of count was 
whether it stated a cause of action. 
—^Draughon Business College v. 
Battles, 68 So.2d 62, 359 Ala. 618. 
Separate allegations in amended com^ 
plaint 

In action in which amended peti¬ 
tion stating a new and different cause 
of action was filed aJPter statute of 
limitations had run, error in direct¬ 
ing a verdict for defendant on the 
whole case could not be predicated 
on the separate and distinct allega¬ 
tions in amended complaint.—^Hack- 
nowski V. Hudson & Manhattan R. 
Co., 1 A,2d 873, 121 H.J.Law 126. 

31. McClafferty v. Tide Water 
Associated Oil Co., 65 A. 2d 652, 2 
N.J.Super. 626. 

32. 'N.J ,—^McClafferty v. Tide Water 
Associated Oil Co., supra 

33. Ohio.—Satterthwaite v. Morgan, 
48 N.B,2d 653, 141 Ohio St. 447. 

34. Ind.—Pox V. Jackson, 64 N.E.2d 
799, 116 Ind.App. 390. 

Ohio.—Cooke v. Cortrlght, 39 N.E.2d 
210, 68 Ohio App. 75. 

35. M in n .—Robbins v. New York 
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I Life Ins. Co., 262 N.W. 872, 195 
Minn. 205. 

36. Mass.—Berwick & Smith Co. v. 
Salem Press, Inc., 117 N.E.2d 825 
—^Morton v. Dobson, 30 N.E.2d 281, 
807 Mass. 394. 

Test stated 

(1) The test of correctness of trial 
Judge's action in ordering entry of 
verdict for defendajit under leave re¬ 
served is whether the evidence in its 
aspect most favorable - to plaintiff 
could rightly be foimd to support the 
contentions essential to maintenance 
of his cause of action.—^Brlghtman v. 
Blanchette, 30 N.E.2d 864, 807 Mass. 
584—^Holton v. Shepard, 197 N.B. 460, 
291 Mass. 513. 

(2) This is true irrespective of 
whether exceptions were taken to the 
action of the trial court.—Brlght- 
man v. Blanchette, supra. 

No evidenoe to support burden, of 
proof 

Rule that only when court can find 
no evidence which, in its deliberate 
and ultimate Judgment, is entitled to 
be weighed iffiould Jury be instructed 
that there is no evidence to support 
burden of proof resting on party 
applies to ordering entry of verdict 
for defendant, in accordance with 
leave reserved, after Jury has return¬ 
ed verdict for plaintiff.—Powers v. 
Comerford, 186 N.B. 585, 283 Mass. 
589. 

37- Mich.—^Davis v. Belmont Cream¬ 
ery Co., 274 N.W. 749, 281 Mich. 
165. 

38ir N.T.—Corman v. Williams, 56 N. 
Y.S. 1081, 26 Misc. 776. 

39. Or.—^Lawrence v. Troy, 289 P. 
491, 188 Or. 196. 
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b. Direction Not Favored; Clear and Nzc^- 

tional Oases 

Direction of a verdict is not favored; It Is to be 
granted with caution and only In clear and exceptional 
cases. 

Direction of a verdict is not favored,and the 
power or duty with respect to it is to be exercised 
with caution,^! so as not to infringe on the organic 
right of trial by jury,42 and sparingly.^^ So, a case 
must be clear, certain, or indisputable in order to 
warrant direction of a verdict or legally suffi¬ 
cient evidence to go, or to take the case, to the 
jury;*^® direction is to be granted only in excep- 
tional^^ and unequivocal^® cases and extreme in¬ 
stances.**^ 

c. Gondnct of Hearing 

There Is no right to argue and be heard on the mo¬ 
tion; and where it Is granted, refusal to allow argument 
to the Jury is correct. Before the Jury retires, the 


Judge may change his mind as to direction, despite an 
announcement of his Intention or decision. 

There is no right to argue and be heard on a mo¬ 
tion to direct a verdict;*® overruling the motion 
without argument is entirely proper where no timely 
request to be heard on the motion is made.*® 
Similarly, where counsel requests permission to read 
a cited opinion of the court of last resort in the 
course of argument on the motion, the trial court 
may properly refuse to permit it to be read, in view 
of the fact that the court has been referred to the 
authority and argument thereon would be immate¬ 
rial.®® When argument on the motion is permitted, 
there is no necessity that the court send the jury 
out during the argument and no impropriely in its 
failing to do so.®^ 

Where the motion is granted, there being nothing 
for the jury to decide, as discussed infra § 261, 
there is nothing to be arjgued to that body®® and a 


40. Conn.—Mott v. Hillman, 52 A.2d 
861, 138 Conn. 662—Smerlglio v. 
Connecticut Savings Bank, 29 A.2d 
443, 129 Conn. 461. 

mferenoa against motioni 

Any inference which reasonably 
may be drawn from testimony must 
be indulged against granting a mo¬ 
tion for an instructed verdict.—Cole 
V. Waite, Civ.App., 242 S.W.2d 986, 
aeElrmed 246 S.W.2d 849, 151 Tex. 176. 

41. CaL—Singleton v. Hartford Fire 
Ins. Co., 287 P. 629, 106 CalApp. 
320. 

Fla.—Katz v. Bear, 62 So.2d 903— 
Bryan v. Lioftin, 61 So.2d 724— 
Metropolitan Life Ins. Co. v. Jenk¬ 
ins, 12 So.2d 374, 162 Fla. 486— 
Davis V. Hgultable Life Assur. Soc. 
of U. S., 6 So.2d 842, 149 Fla 678 
—Jones V. Stoddard, 189 So. 400, 
138 Fla 468—Saunders v. Llsch- 
koff, 188 So. 815, 137 Fla 826— 
Duval Laundry Co. v. Reif, 177 So. 
726, 130 Fla 276. 

Minn.—Van Tassel v. Patterson, 60 
N.W.2d 118, 235 Minn. 162—Kundi- 
ger V. Prudential Iiis. Co. of Amer¬ 
ica 17 N.W.2d 49, 219 M in n . 26— 
Appleauist V. Oliver Iron Mining 
Co., 296 N.W. 18, 209 Minn. 230. 

64 C.J. p 423 note 9. 

42. Fla—Bryan v. Loftin, 61 So.2d 
724—Saunders v. Lischkolf, 188 So. 
816, 137 Fla 826. 

Direction of verdict as invasion of 
constitutional right to Jury trial 
see Juries § 130. 

43. Minn.—Van Tassel v. Patterson, 
50 N.W.2d 113, 285 Minn. 162— 
Kundiger v. Prudential Ins. Co. of 
America 17 N.W.2d 49, 219 Minn. 
25—Applequist v. Oliver Iron Min¬ 
ing Co., 296 N.W. 13, 209 Minn. 230. 

44ii Ind.—Snyder v. New Tork Cent. 


R. Co., 194 NJB3. 796, 101 Ind.App. 
258. 

64 C.J. p 476 note 18. 

Facts of oonolusive character 
Or.—^Miller v. Service and Sales, 38 
P.2d 996, 149 Or. 11, 96 A.L.R. 628. 
Clear and imperative necessity 
Courts will take fact Question £rom 
Jury, by direction of verdict, only 
where necessity for such action is 
clear and imperative.—Southern 

FTuit Distributors v. F^ilmer, C.CA.. 
W.Va, 107 F.2d 466—Hartman v. Bal¬ 
timore & O. R. Co., C.C,A.W.Va., 89 
P.2d 426—Morris v. Sells-Floto Cir-' 
cus, aaA.N.C., 65 F.2d 782. 

The controlling facts must be es¬ 
tablished beyond doubt, and their 
effect in the conclusions to which 
they lead must be so clear and un- 
Questionable that it may be Judicial¬ 
ly declared.—Oerman v. Riddell, 27 
A.2d 680, 149 Pa.Super. 647. 

Direction without evidence is un¬ 
authorized and illegaL—Wrenn v. 
Bowden, 193 S.F1. 456, 66 aaApp.2d 
718. 

Direction on Inoondnslve evidence 

is beyond authority of court.—Den¬ 
nison V. Musgrave, 46 N.Y.S. 630, 20 
Misc. 678. 

Direction without proof or admission 
Action of court in directing verdict 
for plaintiff for difference in dispute 
between plaintiff’s claim and defend¬ 
ants' counterclaim was error, in ab¬ 
sence of proof by plaintiff or perti¬ 
nent admission by defendants.—^Bes- 
ser V. Krasny, 176 A. 146, 114 N.J. 
Law 146. 

ICUrtafce of party 

A verdict should not be directed 
for defendant on his testimony show¬ 
ing a defense, where there axe cir¬ 
cumstances from which the Jury 
could find that defendant was mis¬ 
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taken.—Weidman v. Ssrmes, 79 N.W. 
894, 120 Mich. 657, 77 Am.S.R. 603. 
Death of person, able to contradict 
witness 

(1) A verdict will not be directed 
where the only person who could 
have contradicted the witness is 
dead.—^Hyman v. Bierman, 31 A.2d 
762, 180 N.J.Law 170. 

(2) A verdict should not be di¬ 
rected on uncontradicted testimony 
of a single witness, whether or not a 
party, where the only person who 
could have contradicted the witness 
is dead.—Schultz v. Hinz, 90 A2d 19, 
20 N.J.Super. 846. 

46. Conn.—^Burley v. Davis, 46 A2d 
417, 182 Conn. 631—Herlnger v. 
Underwood Typewriter Co., 131 A. 
822, 103 Conn. 676. 

Minn.—Van Tassel v. Patterson, 60 
N.W.2d 113, 235 Minn. 162. 

64 C. J. p 475 note 20. 

46. Minn.—Village of Plummer v. 
Anchor Casualty Co., 61 N.W. 2d 
226—Ha.nra.han v. Safway Steel 
Scaffold Co. of Minn., 46 N.W.2d 
243, 233 Minn. 171. 

47. Or.—Gossett v. Van Flgmond, 166 
P,2d 304, 176 Or. 134—Miller v. 
Service and Sales, 88 P.2d 996, 149 
Or. 11, 96 AL.B. 628. 

48. Ga.—^Reed Oil Co. v. Smith, 114 
S.R 56, 154 Ga. 188, conformed to 
114 S.F2. 721, 29 Ga.App. 236. 

49. Ga.—^Reed Oil Co. v. Smith, su¬ 
pra. 

150. N. J.—^Mick V. Corporation of 
Royal Hxch. Assur. of London, 
Elng., 94 A. 808, 87 N.JXaw 628. 

51. S.C.—^Fairey v. Haynes, 96 S.S1 
694, 111 S.C. 182. 

52. Ala.—Harris v. State, 109 So. 
291, 216 Ala 66—^Reed v. Rldout's 
Ambulance, 102 So. 906, 212 Ala 

• 428. 
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refus^il to allow the case to be argued to the jury 
is entirely correct®^ Moreover, in cases where 
verdict is directed, a statement of the judge in the 
presence and hearing of the jury before direction 
is given that he intends to direct a verdict,64 or, 
indeed, any statement or expression of opinion by 
him as to the force or effect of the evidence,5^ 
is of no significance. Until verdict is actually di¬ 
rected or refused, the judge is not boxmd, but re¬ 
tains complete control of the motion, and the mere 
fact that he has announced to counsel an intention to 
grant the motion or has even marked the request 
as one to be given does not curtail his power to 
change his decision and refuse the direction 
so, a party in whose favor a court has instructed 
the jury is not prejudiced where the judge changes 


his mind before the jury has retired, and with¬ 
draws the instruction, submitting the case to the 
jury.67 

<L Questions Presented or Determined 

Under most authorities, a motion for directed ver¬ 
dict raises a question of law only. The basic question 
la whether there is sufficient evidence to go to the Jury. 

Under most authorities, a motion ior the direc¬ 
tion of a verdict presents or raises a question of law 
only,58 although it has been held that questions both 
of law and fact are involved and are to be adjudi¬ 
cated by the court.58 Xhe motion presents the 
question whether there is any evidence fairly tend¬ 
ing to prove the cause of action or the fact af¬ 
firmed the question presented is whether, under 


53. Ala.—Harris v. State, 109 So. 
291, 215 Ala. 66. 

Ind.—Meikel v. Greene, 04 Ind. 344. 

54. ni.—^Brewer, etc.. Brewing Co. v. 
Boddie, 44 N.E. 819, 162 Ill. 346. 

55. Ill.—Helnsen v. Lamb, 7 N.B. 75, 
117 m. 649. 

56. Miss.—^Edwards v. Yazoo, etc., 
R. Co., 73 So. 789, 112 Miss. 791. 

Effect of direction or refusal see in¬ 
fra 4 264. 

Motion under control of court see 
supra 4 250. 

57. m.—^Metzler v. Layton, 19 N.H. 
2d 130, 298 I11A.PP. 529, affirmed 25 
N.£L2d 60, 373 HI. 88. 

58. U.S.—Grasrson v. Deal, D.C.Ala., 
35 F.Supp. 431. 

Fla.—Greenberg v. Post, 19 So.2d 714, 
155 Fla. 135. 

Ill.—^Heideman v. Kelsey, 111 N.E.2d 
538, 414 Ill. 462—Kettlewell v. Pru¬ 
dential Ins. Co. of America, 117 
N.E.2d 568, 1 ni.App.2d 300—Poul- 
sdU T. Poulson, 117 N.E.2d 310, 1 
Ill.App.2d 201—^Lincoln v. Pruden¬ 
tial Ins. Co. of America, 104 N.E. 
2d 347, 346 ni.App. 647—Piggott v. 
Newman, 86 NJS.2d 670, 338 Ill. 
App. 198—Hughes v. Bandy, 84 N. 
B.2d 664, 336 HlApp. 472, affirmed 
37 N.E.2d 855, 404 lU. 74—Hedden 
V. Farmers Mut. Re-Ins. Co. of Chi¬ 
cago, HL, 60 N.S12d 110, 325 IlLApp. 
335—Van Hoorebecke v. Iowa Il¬ 
linois Gas & Elea Co., 57 N.E.2d 
652, 334 I11A.PP. 88—Herb V. Pit- 
calm, 29 N.E2d 548, 306 IU.App. 
583, reversed on other grounds 36 
N.E.2d 555, 377 IlL 405. 

Minn.—^Ryan v. Griffin, 62 N.W.2d 604 
—^Fandel v. Parish of St. John the 
Evangelist, 29 N.W.2d 817, 225 
Minn. 77, 174 A.L.R. 600—Olson v. 
Evert, 28 N.W.2d 768, 224 Minn. 
528—*Wlndorski v. Doyle, 18 N.W. 
2d 142, 219 Minn. 402—Mix v. City* 
of Minneapolis, 18 N.W.2d 130. 219 
Minn. 389—Applequist v. Oliver 
Iron Mining Co., 296 N.W. 13, 209 
Minn. 230—Belton y. St. Paul City j 


Ry. Co.. 288 N.W. 165, 206 Minn. 
216—^Bartley v. Fritz, 286 N.W. 484, 
206 Minn. 192—^Bayerkohler v. 
Clara City Farmers' Elevator Co., 
248 N.W. 294, 189 Minn. 22. 
Question or issue of law in behalf 
of movant presented see supra 9 
249. 

Xaw qnestioiL and not faotoal Issites 
Ohio.—^Mlchigan-Ohio-Indiana Coal 

Ass'n V. Nigh, 3 N.E2d 355, 131 
Ohio St. 405—^Massachusetts Mut 
Life Ins. Co. v. Hauk, 51 N.E.2d 
30, 72 Ohio App. 131. 

Question of law and not of diseretton 
Colo.—Gossard v. Watson, 221 P.2d 
363, 122 Colo. 271. 

Tenn.—Weber y. Guardian Life Ins. 

Co. of America, 2 Tenn.App. 624. 
Wash.—Knight v. Trogdon Truck Co., 
71 P.2d 1003, 191 Wash. 646. 
Suffieienoy or lack of eyldenoe 

(1) Defendant's motions for a di¬ 
rected verdict presented only a ques¬ 
tion of law as to whether there was 
a total failure to prove any neces¬ 
sary element of plaintiff's case.—An¬ 
derson V. EZrancia 66 NJBL2d 316, 328 
I11A.PP. 864. 

(2) The question of law presented 
on motion for a directed verdict is 
whether, when all the evidence is 
considered together with all reason¬ 
able inferences therefrom in its as¬ 
pect most favorable to party against 
whom motion is directed, there is a 
total failure, or lack of evidence, to 
prove any necessary element of his 
case.—Weinstein v. Metropolitan Life 
Ins. Co., 60 N.E.2d 207, 389 HI. 571— 
Merlo V. Public Service Co. of North¬ 
ern lUinols, 45 N.E.2d 665, 881 Dl. 
800, followed in 45 N.E.2d 677, 381 
Ill. 386—Beckett v. F. W. Woo-lworth 
Co., 34 N.E.2d 427, . 376 IlL 470—Wil¬ 
liams V. Consumers' Co., 185 N.E. 
217, 852 HI. 51—Gill^ v. Chicago, N. 
S. & M. R. Co., 117 N,B.2d 833, 1 HI. 
App.2d 466—De Leuw, Cather & Co. 
y. City of Joliet 6i N.E.2d 779, 827 
H1.AlPP. 453—Superxear Drive Corp. 
V. Holllster-Whitney . Co,, ,64 N.E.2d 
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1672, 327 IlLApp. 414—Wolfram v. 
Bennehoff, 56 N.E2d 849, 324 Ill.App. 
16—^Hanson y. Blatt 53 N.E.2d 143, 
321 IlLApp. 364—Pastore v. Sasso, 
46 N.E.2d 857, 317 HLApp. 538— 
Kellenberger v. Mitchell, 44 N.E2d 
73, 316 I11.APP. 112—Neal v. Lincoln 
Oil Refining Co., 269 HI.App. 207. 

(3) The motion presents to the 
court the question whether the evi¬ 
dence adduced, together with ail in¬ 
ferences reasonably deduclble there¬ 
from and construed most strongly in 
favor of the party against whom the 
motion is made, is sufficient in law 
to present a Jury question on the is¬ 
sue involved.—Graulty v. Industrial 
Commission, 30 N.E.2d 837, 137 Ohio 
St 341. 

No afllzmatiye proof 
A motion for directed verdict rais¬ 
es a question of law only where there 
is no affirmative proof in support of 
the action.—Gately v. Chicago & E. L 
B. Co., C.C.A.nL, 138 F.2d 222. 

A uotlou for Judgmenf uotwlth- 
stauding the verdict raises the same 
question of law as a motion for a di¬ 
rected verdict—Tidholm v. Tidholm, 
62 N.E.2d 478, 391 HL 19. 

Statute inappUoable 
Statute providing that motion for 
directed verdict at close of all the 
evidence raises question of law for 
court was inapplicable where only 
questions of fact were presented for 
determination.—^Ramsey v. Arm¬ 
strong, 4 N.E.2d 261, 286 IU.App. 618. 
69. Miss.—Hayes v. Slidell Liquor 
Co., 55 So. 856, 99 Miss. 683. 
Questlou of mixed law and fact 
Wis.—^Thoni v. Bancroft Dairy Co., 
89 N.W.2d 690, 265 Wis. 677. 

00. X7.S.—MacKay v. Costigan, CA. 
HI., 179 P.2d 126. 

HL—Knudson v. Knudson, 46 N.E.2d 
1011, 382 HI. 492—Peters v. Peters, 
88 'N.E2d 425, 876 HL 237—Minnis 
V. Friend, 196 N.E. 191, 869 HL 828 
—^Palme^ v. Iioveless, 95- N.E.2d 
. 104, - 842 HLAj^p. 60—Robson v. 
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established rules, and in view of the circumstances, 
the evidence is legally sufficient,or whether it 
is sufficient to jgo to the jury.62 xhe court deter¬ 
mines only whether there is any legal evidence to 
support the adverse part/s contention,®^ whether 
there is any conflict in the evidence,®^ whether there 
is enough evidence reasonably to sustain a verdict 
should the jury find in accordance therewith^®® 
whether the evidence is such that reasonable minds 
might reach different conclusions on any material 


questions of fact,®® whether there is any substan¬ 
tial evidence to support a verdict,®^ whether, on all 
the evidence viewed most favorably to the adverse 
party, the jury could reasonably return a verdict 
in movant’s favor,®® whether there is a total failure 
or lack of evidence to prove any necessary element 
of plaintiff’s case or defendant’s defense,®® or 
whether there is substantial evidence in support of 
the party having the burden.*^® 


Pennsylvania R. Co., 86 N.£I2d 403, 
337 IlLApp. 657—Mower v. Wil¬ 
liams, 78 N.£].2d 629, 834 IlLApp. 
16, reversed on other gn^ounds 84 
N.B.2d 435, 402 HI. 486—^Fltch V. 
Thomson, 64 N.E.2d 628, 322 111. 
App. 703. 

Okl.—Hale-Halsell Co. v. Webb, 89 
P.2d 273, 184 OkL 689. 

Question, of law 

Ill.—^Leonard v. Stone, 46 K.E.2d 620, 
381 Ill. 343. 

TnnotLon nice that of revlewiniT court 
The function of the trial court on 
a motion for a directed verdict is 
analogous to, and practically the 
same as. that of a reviewing court 
in determining on appeal whether 
there is evidence in the record of 
sufficient substance to support a ver¬ 
dict.—In re Lances* Estate, 14 P.2d 
768, 216 Cal. 397—^Dull v. Atchison, 
Topeka & S. P. Ry. Co., 81 P.2d 168, 
27 Cal.App.2d 478. 

61. Cal.—^Edelson v. Higgins, 111 P. 
2d 668, 43 Cal.App.2d 769. 

“On such motions the court . . . 
Is limited to the sole duty of deter¬ 
mining whether there is any evidence 
to support the verdict and judgment.” 
—Lincoln v. Prudential Ins. Co. of 
America, 104 N.E.2d 347, 349, 346 UL 
App. 647. 

Cioinpaxative value of testimony of 
witnesses is not involved, but only 
its effect after conceding truth of aU 
witnesses.—Edelson v. Higgins, 111 
P^2d 668, 43 Cal.App.2d 769. 

6^ Ark.—American Workmen v. 
Ledden, 120 S.W.2d 846, 196 Ark. 
'902, 120 A.L.R. 20i. 

63. B.I.—^Toung v. Young, 186 A. 
901, 66 R.L 401—Talbot v. Bridges, 
173 A. 72, 64 R.I. 837. 

SCatarial evldenoe to support verdict 
Tenn.—Jones v. Noel, 204 S.W.2d 336, 
30 Tenn.App. 184. 

Sufficiency of evidence to sustain ver- 
diet 

(1) In general.—Sand Springs 
Home V. Perln Engineering Co., 47 
P.2d 142, 178 Okl. 142—Ctowe v. Pe¬ 
ters, 43 P.2d 93, 171 Okl. 483—Mis¬ 
souri State Life Ins. Co. v. Everett, 
29 P.2d 576, 167 Okl. 360. 

(2) Court must determine whether 
evidence favorable to party against 
whom motion is' made, together with 


Inferences and conclusions reasonably 
drawn therefrom, would he sufficient 
reasonably to sustain verdict based 
on such evidence.—^Maryland Casual¬ 
ty Co. V. De Armon, 64 P.2d 719, 179 
Okl. 60. 

Substantial avidenoa to support vsr- 
diot and judgment given 
Or.—^Rosa v. Briggs, 266 P.2d 427. 
FlaintUTs motion in action at law 
The question presented by plain¬ 
tiff’s motion for a directed verdict in 
an action at law is whether there Is 
any evidence fairly tending to prove 
a defense to the cause of action.— 
Hadden v. Fifer, 89 N.E.2d 864, 339 
IlLApp. 287. 

The omclal question in the case is 
whether there is any determinative 
evidence on which the jury must 
base a verdict in favor of the party 
who produces it.—Weber v. Guardian 
Life Ins. Co. of America, 2 Tenn. 
App. 624. 

Bvldenoe tending to prove material 
elements of oose 

A motion for a directed verdict 
presents single question whether 
there is in record any evidence which, 
standing alone and taken with all its 
intendments most favorable to party 
resisting motion, tends to prove the 
material elements of his case.—^Don¬ 
nelly V. Pennsylvania R. Co., 106 
N.E.2d 780, 412 IlL 116, certiorari de¬ 
nied Pennsylvania R. Co. v. Donnelly, 
73 S.Ct. 93,. 844 IJ.S. 866, 97 L.Bd. 
663—^Llndroth v. Walgreen Co., 94 
N,B.2d 847, 407 UL 121—Marshall v. 
Metropolitan Life Ins. Co., 90 N.E.2d 
194, 406 m, 90—Walton v. Greenberg 
Mercantile Corp., 116 N.K2d 197, 1 
IlLApp.2d 99—Wolters v. Venhaus, 
112 N.B.2d 747, 350 IlLApp. 322— 
Eckhardt v. Hickman, 111 N.E.2d 199, 
349 niJlpp. 474, appeal dismissed 
116 N.E,2d 873, 2 IlL2d 98—Heitz v. 
Hersheway, 107 N.B.2d 272, 847 IlL 
App. 671—Dargle v. Bast End Bowl¬ 
ers Club, 105 N.E.2d 637, 846 IlLApp. 
480. 

64. Tenn.—Jones v. Noel, 204 S.W.2d 
336, 30 Tenn.App. 184. 

65. Okl.—^Reardon v. Layton & For¬ 
syth, 124 P.2d 987, 190 Okl. 444 
—Wood & Co. V. State ex reL John¬ 
son. 80 P.2d 261, 183 Okl. 71—Phil¬ 
lips Petroleum Co. v. Ward, 74 P.2d 
614, 181 Okl. 462—Atlas Life Ins. 
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Co. V. Holt, 61 P.2d 719, 178 Okl. 
28. 

66. D.C.—Pessagno v. Euclid Inv. 

Co., 112 P.2d 577, 72 App.D.a 141. 
Ohio.—Jollay v. Pennsylvania R. Co., 
App., 38 N.E.2d 204. 

67- U.S.—McGivem v. Northern Pac. 

Ry. Co.. C.CA.Mlnn.. 182 P.2d 213. 
Similar questions 

(1) Whether there is any substan¬ 
tial, credible evidence to support a 
verdict against moving party, consid¬ 
ering the evidence in light most fa¬ 
vorable to opposite party.—^Hansen v. 
Isaak, 19 N.W.2d 521, 70 S.D. 629. 

(2) Whether there Is any evidence 
which if believed would authorize a 
verdict against movant.—Grayson v. 
Deal, D.CJUa., 86 F.Supp. 431. 

ea IlL—Piggott V. Newman, 86 N.B. 

2d 670, 838 BlJLpp. 198. 

OkL—Warren v. Brooks, 263 P.2d 
48L 

R.L—Senn v« Eogut, 89 A2d 842, 79 
R.I. 429. 

True questloiL 

On a motion for defendant at the 
close of all the evidence, the true 
question is whether there is any evi¬ 
dence in the case on which, if true, 
with all the inferences and Intend¬ 
ments reasonably to be drawn there¬ 
from, the jury might reasonably re¬ 
turn a verdfct in 'favor of plaintiffs.— 
Malewskl v. Ifacikiewleh, 282 Ill.App. 
633. 

69. ni. —^Heideman v. Kelsey, 111 N. 
E.2d 538, 414 IlL 452—Lake v. Seif- 
fert, 102 N.K2d 294, 410 IlL 444—* 
Ennis V. Gale, 96 N.E.2d 322, 407 
IlL 216—^Hughes v. Bandy, 84 NJE. 
2d 664, 336 HlApp. 472, affirmed 87 
N.B.2d 866, 404 Ill. 74. 

70. N.J.—Jaeger v. Elizabethtown 
Consolidated Gas Co., 11 A2d 746, 
124 N.J.Law 420. 

Ohio.—Sizemore v. Reiser. 74 N.E.2d 
660, 80 Ohio App. 383. 

Bvldeuoe on. whioh jury can. find, ver¬ 
dict 

Question for judge on motion for 
directed verdict Is whether there is 
any evidence on which jury can prop¬ 
erly proceed to find a n^erdict for par¬ 
ty producing it on whom onus of 
proof is imposed. 

U.S.—Railway Exp. Agency v. Mal¬ 
lory, CLCAMiss., 168 F.2d 426, cer- 
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So, the only^i question presented by defendant’s 
motion is whether there is any evidence to sustain 
plaintiffs case or cause of action,or fairly or 
reasonably tending to prove'^S or sustain, or sup- 
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pottj^ it, in whole or in part,75 or fairly or rea¬ 
sonably tending to prove, or support, the. allegations 
of plaintiffs declaration or complaint,*^^ or enough 
evidence to sustain or warrant a verdict for plain- 


tiorari denied 69 S.Ct 48, 835 U.S. 
824, 98 L.Bd, 878—Adams v. U. S., 
C.aA.111., 116 P.2d 199. 

Mich.—In re Potts' Estate, 7 N.W.2d 
217, 304 Mich. 47. 

Neb.—Storz Brewing Co. v. Brown, 
47 N.W.2d 407, 164 Neb. 204— 
Erichau v. Chicacro, B. & Q. R. Co., 
84 N.W.2d 899, 160 Neb. 498. 

71- m.— Mitchell v. Van Scoyk. 115 
NJBL2d 226, 1 IlL2d 160—Gorszynski 
▼. Nugrent, 83 N.E.2d 495, 402 Ill. 
147—Poulson V. Poulson, 117 N.B. 
2d 310, 1 IllJLpp.2d 201—Heimsoth 
V. Falstair Brewing: Corp., 116 NJBl 
2d 193, 1 IlLApp.2d 28—Kitch v. 
Adkins, 105 N.E.2d 527, 346 IllJLpp. 
842—^Lovellette v. ITrst Federal 
Sav. & Loan Ass'n, 87 N.E.2d 34, 
338 nLApp. 363—^Bennett v. 
Thompson, 82 N.E.2d 493, 335 Ill. 
App. 541—Crawford v. Omer St 
Shayne, 73 N.E.2d 616, 331 IlLApp. 
668—Jensen v. Baltimore ft O. R. 
Co., 69 N.E.2d 740, 330 RLApp. 134 
—^La Prise v. Carr-Leasing:, Inc., 
62 N.E.2d 26. 326 BlApp. 514—Red¬ 
den V. Farmers Mut. Re-Ins. Co. of 
Chicagro^ ni., 60 N.E.2d 110, 325 HL 
App. 326—Van Hoorebecke v. Iowa 
Illinois Gas ft Elec. Co., 57 N.E.2d 
662, 324 nLApp. 88—Paolinelli v. 
Dainty Foods Manufacturers, 64 N, 
E.2d 759, 822 IlLApp. 586—Reed v. 
Landau, 52 NJS!.2d 806, 321 IlLApp. 
19—Kouba v. City of Chicago, 61 
N.K2d 617, 320 HLApp. 425—Mc- 
Slay v. Hannah, 51 N.E.2d 608, 30 
IlLApp. 437—Carrell v. New York 
Cent. R. Co., 47 N.E.2d 130, 317 HI. 
App. 481, afElrmed 52 NJB12d 201, 
384 ni. 699—Sturgreon v. Quarton, 
44 NJB.2d 766, 316 IlLApp. 308— 
Haznowski v. City of LaSalle, 43 
N.R2d 852, 816 IlLApp. 115—Kane 
V. Wehner, 39 N.E.2d 61, 312 DL 
App. 391—GUlett v. Williamsville 
State Bank, 34 N.E.2d 652, 310 HL 
App. 895—^Trust Co. of Chicagro v. 
Lewis Auto Sales, 28 N.E.2d 300, 
806 I11.APP. 132—Shellabarper v. 
Nattier, 7 N.E.2d 365, 289 IlLApp. 
473—Fisher v. Wittier, 1 N.B.2d 
908, 285 niA.pp. 261—Capelle v. 
Chicago ft N. W. R. Co., 280 IlLApp. 
47L 

Othor matten held not to he oonsid^ 
eared 

HL—Rose V. Meyer, 25 NJEl2d 413, 
303 niJLpp. 365. 

72. HI.—Heideman v. Kelsey, 111 N. 
B.2d 638, 414 HI. 462—Ciuferi v. 
Bullock Min. Co., 73 N.E.2d 855, 332 
niA.pp. 1—^Moffltt V. O. L. D. For¬ 
warding Co., 73 N.E.2d 164, 331 
HLApp. 278—^Paolinelli v. Dainty 
Foods Manufacturers, 54 N.E.2d 
769, 322 Ill.App. 686—^Emge v. H- 


Unois Cent. R. Co., 17 N.E.2d 612, 
297 IlLApp. 344. 

Ky.—GatllfC Coal Co. v. Hill's Adm'r, 
92 S.W.2d 56, 263 Ky. 809. 

Okl.—J. R. Watkins Co. v. Palmer, 
146 P.2d 843, 193 Okl. 684. 

Mhteorlal evidenoe 

Tenn.—Gargaro v. Kroger Grocery ft 
Baking Co., 118 S.W.2d 661, 22 
Tenn.App. 70. 

SelevaiLt and competent testtmony 
U.S.—Major y. McCurdy, D.C.S.C., 118 
F.Supp. 637—Copley v. Stone, D.C. 
S.C., 75 F.Supp. 203. 

73. HL—^Hughes v. Bandy, 87 N.E. 
2d 866, 404 Ill. 74—Poulson v. Poul¬ 
son, 117 N.E.2d 310, 1 nLApp.2d 
201—Heimsoth v. FalstalC Brewing 
Corp., 116 N.E.2d 193, 1 nLApp.2d 
28—Galek v. Winters, 92 N.E.2d 
360, 340 IlLApp. 635—Coulson v. 
Discerns, 66 N.E.2d 728, 329 HLApp. 
28—McCarty v. O. EL Yates ft Co., 
14 N.B.2d 264, 294 HlJLpp. 474— 
Wedig V. Kroger Grocery ft Bak¬ 
ing Co., 282 IllApp. 870. 

lEtelevant and competent testiniony 
S.C.—^Thomas v. Atlantic Greyhound 
Corp., 29 S.B.2d 196, 204 S.C. 247— 
Hyman v. Carolina Veneer ft Lum¬ 
ber Co., 9 S.Bw2d 27, 194 S.C. 67— 
Caldwell v. Volunteer State Life 
Ins. Co., 170 S.B. 349, 170 S.C. 294. 
Proof of any neoeraaary eleniant of 
plaintUTs case 

Ill.—Evans v. McDavid, 117 N.E.2d 
797, 1 HlJLpp.2d 423. 

Test 

(1) Test in determining whether a 
party was entitled to a directed ver¬ 
dict Is whether there is any compe¬ 
tent evidence reasonably tending to 
sustain cause of action alleged.— 
Smith V. Knutson, 86 N.W.2d 323, 76 
N.D. 375. 

(2) In directing a verdict for plain¬ 
tiff, the test is whether there is some 
substantial evidence in support of ev¬ 
ery essential fact which he is re¬ 
quired to prove in order to entitle 
him to recover.—Helper State Bank v. 
Crus, 81 P.2d 359, 95 Utah 820. 

74, HL—Kettlewell v. Prudential 
Ins. Co. of America, 117 N.B.2d 568, 
1 HLApp.2d 300—Kitch v. Adkins, 
105 N.E.2d 627, 346 HLApp. 342— 
Lewis V. Checker Taxi Co., 103 N.B. 
2d 192, 345 HLApp. 801—Lovellette 
V. First Federal Sav. ft Loan Ass'n, 
87 Nja.2d 34, 338 Ill.App. 363— 
Hylak v. Marcal, Inc., 80 N.B.2d 
411, 335 HLApp. 48—Novak v. H- 
linois Cent R. Co., 79 N.B.2d 92, 
384 IlLApp. 241—Jensen v. Balti¬ 
more ft O. R. Co., 69 N.B.2d 740, 
330 HLApp. 134—Vieceli v. Cum- 
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mings, 54 N.B.2d 717, 822 Ill.App. 
559. 

N.J.—^Jaeger v. Elizabethtown Con¬ 
solidated Gas Co., 11 A.2d 746, 124 
^jNkJJLjaw 420. 

Tenn.T-^Loew's Nashville ft Knoxville 
^^^Ddrporation v. Durrett 79 S.W.2d 
598, 18 Tenn.App. 489. 

Total failure to snstain. cause of ao. 
tiou 

HI.—Lincoln v. Prudential Ins. Co. of 
America, 104 N.E.2d 347, 345 HL 
App. 647. 

The test governing decision on mo¬ 
tion to direct verdict is whether proof 
made by plaintiff, with aU legitimate 
inferences that may reasonably be 
drawn from it tends to support his 
contention.—Oliver v. Kelly, 21 N.BL 
2d 649, 300 I11.APP. 487. 

76. N.J.—Groldstein v. Barclay 
Amusement Corp., 8 A.2d 171, 123 
N.J.Law 166. 

76, HL—rGk>i^szynski v. Nugent, 83 N. 
B.2d 496, 402 Ill. 147—Tldholm v. 
Tldholm, 62 N.E.2d 473, 391 HL 19 
—George v. E. I. Du Pont De Ne¬ 
mours & Co., 109 N.E.2d 392, 348 
IlLApp. 495—^Bales v. Pennsylvania 
R. Co., 107 N.B.2d 179, 847 Ill.App. 
466—Novaez v. Falk, 98 N.E.2d 791, 
343 HLApp. 269—Blair v. Blair, 93 
N.E.2d 95, 341 HLApp. 93—Keim v. 
Nichols, 91 N.R2d 744, 340 HLApp. 
337—^Bennett v. Thompson, 82 N.E. 
2d 498, 336 IlLApp. 541—Roadruck 
V. Schultz, 77 N.E;2d 874, 333 HL 
App. 476—Fliege v. Gardner, 76 N. 
R2d 230, 332 HLApp. 583—Lyons v. 
Michigan Blvd. Bldg. Co., 73 N.E.2d 
776, 331 lUJLpp. 482—Panella v. 
WeU-McLaln Co., 67 N.E.2d 699, 
329 Ill.App. 240—^Llndroth v. Wal¬ 
green Co., 67 N.E.2d 595, 329 HI. 
App. 105—^La Prise v. Carr-Leas¬ 
ing, Inc., 62 N.E.2d 26, 826 IllJLpp. 
614—Olympia Fields Country Club 
V. Bankers Indemnity Ins. Co., 60 
N.E.2d 896, 32& HLApp. 649—Pow¬ 
ell V. Weiner, 60 N.E.2d 646, 825 
HLApp. 697—^Molitor v. Chicago 
Title ft Trust Co., 59 N.E.2d 695, 
325 HLApp. 124—Arado v. Epstein, 
66 N.E2d 661, 823 HLApp. 194— 
Perlolet v. City Nat. Bank ft Trust 
Co. of Chicago, 58 N.E.2d 22, 321 
HLApp. 303—Collins v. City of Chi¬ 
cago, 62 N.E.2d 473, 321 HlA.pp. 73 
—Guentner v. Stober, 52 N.E2d 
322, 821 HLApp. 163—^Relaco Rosin 
Products Co. V. National Casein 
Co., 62 N.E2d 322, 821 HLApp. 159 
—Baumgardner v. Boyer, 61 N.E.2d 
784, 320 HLApp. 438—Kouba v. City 
of Chicago, 51 N.E.2d 617, 320 HL 
App. 435—^McKay v. Hannah, 51 N. 
E2d 608, 820 HLApp. 437—Pastore 
V. Sasso, 46 N.B.2d 867, 817 HLApp. 
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tiff against defendant,or to take the case 
to the jury,'^^ or whether the evidence, con¬ 
sidered in the manner discussed infra subdivi¬ 
sion f of this section, establishes plaintiff’s case;^® 
whether plaintiff has made out a prima facie case*® 
suflBicient in itself to go to the juiy,*i or has made 
a case that will support a judgment*^ or that re¬ 
quires submission to the jury;** or whether there 
is substantial evidence from which, together with 
the reasonable inferences therefrom, the jury might 
properly find for plaintiff.*^ Defendant’s motion 
has also been held to raise the question whether 
plaintiff has alleged a cause of action,** and wheth¬ 
er his allegations, if proved, entitle him to judg¬ 
ment.** 

Motion foUowifCg denial of nonsuit. Where, fol¬ 
lowing denial of defendant’s motions for nonsuit 
at the close of plaintiff’s case and of the entire ^ 
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case, defendant moves for a directed verdict, which 
is also denied, the latter motion presents no ques¬ 
tion that was not within the purview of the motion 
for nonsuit.*^ 

6* What Evidence May or Should Be Con¬ 
sidered 

(1) In general 

(2) Inadmissible evidence or evidence 

claimed to be inadmissible 

(1) In General 

Under most authorities, the court, in looking for 
circumstances making out the case of the party oppos¬ 
ing the motion, may look to all the circumstances In the 
case, including circumstantial and negative evidence, 
but not evidence inherently impossible or incredible or 
Inconsistent with physical facts or common knowledge. 

In passing on a motion for a directed verdict, no 
facts or matters may be considered except those 
appearing on the trial;** the propriety of instruct- 


538—Rose v. City of Chicago, 45 N, 
K2d 717, 317 I11.APP. 1—Raznowskl 
y. City of LaSaUe, 43 N.R2d 852, 
316 HLApp. 116—Zator v. Cum- 
min^rs, 42 N.B.2d 858, 815 IlLApp. 
210—GlUett V. wniiamsvnie State 
Bank, 84 N.£1.2d 552, 810 IlLApp. 
395—Keehn v. Braubach, 80 N.B. 
2d 166, 307 IU.APP. 889—^Trust Co. 
of Chicagro y. Lewis Auto Sales, 28 
N.B.2d 300, 806 HLApp. 182—Woods 
Y. Lawndale Theatre Corp., 24 N.B. 
2d 193, 802 nLApp. 670—Germann 

V. Huston, 28 N.B.2d 871, 802 lU. 
App. 38—Schmidt y. Anderson, 21 
K.E.2d 825, 301 ni.App. 28—Both 
Y. Schaefer, 21 N.E.2d 328, 800 Dl. 
App. 464—^Wolever v. Curtiss Can¬ 
dy Co., 18 N.E.2d 197, 293 IU.App. 
586—^Thomason y. Chicago Motor 
Coach Co., 10 H.B.2d 714, 292 DL 
App. 104—Fisher v. Wittier, 1 N. 
£1.2d 908, 285 DLApp. 261—^Mahan 
Y. Richardson, 1 N.E.2d 100, 284 DL 
App. 493—Capelle y. Chicago & N. 

W. R. Co., 280 D1A.PP. 471. 

Mass.—Gahn v. Leary, 61 N.lL2d 844, 

818 Mass. 425. 

Tenn.—Gargaro v. Kroger Grocery & 
Baking Co., 118 S.W.2d 561, 22 
Tenn.App. 70—^Loew's NashYille & 
KnoxYille Corporation y. Durrett, 
79 S.W.2d 598, 18 TennApp. 489. 

lEaterial allegations 
DL—Houser v. Wabash R. Co., 92 N. 
E.2d 878, 341 IlLApp. 81—Martin y. 
Equitable Life Assur. Soc. of D. 
S., 64 N.B.2d 899, 328 DlJl^pp. 69— 
Reed y. Landau, 52 H.E.2d 806, 821 
DLApp. 19—Carrell y. New York 
Cent. R. Co., 47 NJE3.2d 180, 317 Dl. 
App. 481, affirmed 52 N.E.2d 201, 
384 Ill. 599—Sturgeon y. Quarton, 
44 N.B.2d 766, 316 DLApp. 308— 
Dregne v. Fiye Cent Cab Co., 40 N. 
E.2d 789, 313 IUA.pp. 539, affirmed 
46 N.E.2d 886, 381 DL 594—Kane 
Y. Wehner, 89 N.B.2d 61, 812 DL 


App. 391—GUlett v. WniiamsYllle 
State Bank, 34 N.E.2d 552, 810 DL 
App. 895—Hilker ▼. Radclifl, 274 
DlJlpp. 463. 

Oompetent evideiLoa to support es¬ 
sential allegations 

DL—Adamsen v. Magnelia, 280 DL 
App. 418. 

77. Fla—Greenberg v. Post, 19 Sa2d 
714,* 156 Fla 185. 

Mo.—^Becker v. Aschen, 131 S.W.2d 
633, 344 Mo. 1107—Taylor y. Silver 
King Oil & Gas Co., App., 203 S.W. 
2d 147—^Barker v. SilYerforb, App., 
201 S.W.2d 408. 

N.T.—Magnoli y. John Hancock Mut. 
Life Ina Co., 78 N.Y.S.2d 180, 192 
Misc. 844. 

S.I>.—Lunde y. Dwyer, 66 N.W.2d 772, 
74 S.D. 669—Froke v. Watertown 
Gas Co., 1 N.W.2d 590, 68 S.D. 266. 
Snongh probative evidence 
Ky.—BUggans y. Deskins, 263 S.W. 
2d 108. 

Bnough e'Hdenoe of probative veins 
Ky.—^Tnie v. Shelton, 285 S.W.2d 
1009, 814 Ky. 446. 

Competent evidence 

OkL—Kiaaiar v. Pierce, 226 P.2d 941, 

. 204 Okl. 5L 

Beasonable return of verdict for 
plaintur 

On motion for directed verdict, ul^ 
timate question is whether there is 
any evidence in record from which 
Jury, acting reasonably in eye of law, 
could return verdict for plaintiff.— 
Herold V. Weitzenfeld, 114 N.B.2d 
462, 861 DLApp. 193—Schumacher v. 
Santel, 110 N.E.2d 534, 349 IlLApp. 
388—Hansen v. Henrici's Inc., 49 N. 
E.2d 737, 319 IlLApp. 468—^Brandt v. 
Brandt, 3 N.E.2d 96, 286 IU.App. 151. 

78. Ohio.—^Durbin v. Humphrey Co., 
14 N.E.2d 5, 188 Ohio St. 367— 
Hummel v. Columbus Baseball 
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Club, 49 N.E.2d 773, 71 Ohio App. 
321—Wells v. City of Norwood, 
ComJPL, 100 N.E.2d 711. 

79. DL—Franks v. Childs, 102 N.E. 

2d 368, 845 DLApp. 88. 

8a DL—Martin v. Equitable Life 
Assur. Soc. of D. S., 54 N.E.2d 899, 
823 DImApp. 69—Mulhern v. Public 
Auto Parks, 16 N.R2d 167, 296 DL 
App. 238. 

N.Y.—Herbert v. Metropolitan Life 
Ins. Co., 89 N.Y.S.2d 667. 

Motion for Judgment at close of evi¬ 
dence 

N.J.—WDliams v. Sanacore, 78 A.2d 
91, 11 N.J.Super. 61. 

Burden on defendant 
Defendant’s motions for directed 
verdict imposed burden on him of 
showing that the evidence, taken 
most strongly in favor of plaintiff, 
did not make a prima facie case.— 
Crump V. Montgomery Ward & Co., 
39 N.E:2d 411, 813 DLApp. 151. 

81. Ill.—Mitchell v. Van Scoyk, 115 
N.E.2d 226, 1 IlL2d 160. 

88. N.M.—Stambaugh v. Bhyes, 103 
P.2d 640, 44 N.M. 443—Haire v. 
Brooks, 83 P.2d 980, 42 N.M. 634. 

83. Or.—Carruthers v. Phillips, 131 
P.2d 193,169 Or. 686. 

84. DL—Hamilton v. Toler, 88 N.B. 
2d 628, 338 IU.App. 656—Herb v. 
Pitcairn, 29 N.E.2d 543, 306 IlLApp. 
683, reversed on other grounds 36 
N.B.2d 566, 377 DL 406. 

85. Ky.—Gatllff Coal Co. v. HiU’s 
Adm’r, 92 S.W.2d 56, 263 Ky. 809. 

86. Mass.—Gahn v. Leary, 61 N.E.2d 
844, 318 Mass. 425. 

87. N.J.—Valero v. McCabe, 43 A.2d 
666, 133 N.J.Law 185. 

88. U.S.—^Barney v. Schmeider, N.Y,, 
9 WalL 248, 19 L.Ed. 648. 

64 C.J. p 443 note 28. 
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ing a verdict must depend on the evidence intro¬ 
duced before the jury,S9 and cannot be assailed on 
the ground that a party could have offered testi¬ 
mony entitling him to have his alleged cause of 
action submitted to the jury.^^ While, as stated 
infra subdivision f (6) of this section, only the evi- 
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dence hostile to the motion is to be considered in 
determining the propriety of direction, the evidence 
or testimony to which the court is to look for cir¬ 
cumstances making out the case of the adverse 
party includes the whole evidence or testimony in 
the case^i and, under most authorities, is not limited 


89- Tex.—^Mellette v. Hudstan Oil 
Corp., Clv.App., 243 S.W.2d 488. 
Bejaoted tastimoiiy oaamot ooiu 

sidered in passlniT on the Issue.— 

Mellette v. Hudstan Oil Corp., supra. 

90- Tex.—^Mellette v. Hudstan Oil 
Corp.» supra. 

91. U.S.—Jacobowitz v. Thomson, C. 
C.AJT.Y., 141 F.2d 72--Bonk V. 
Welch, C.aA.Wls., 78 F.2d 478. 

Cal.—^Walters v. Bank of America 
Nat. Trust & Savinas Ass’n, 69 P. 
2d 889, 9 Cal.2d 46, 110 A.L.R. 1259. 

Colo.—Roessler v. O’Brien, 201 P.2d 
901, 119 Colo. 222. 

Fla.—Oolden v. Morris, 55 So.2d 714— 
Metschan v. Standard Wine & Spir¬ 
its Co., 6 So.2d 392. 149 FLa. 523— 
New England Mut. Life Ins. Co. v. 
Huckins, 173 So. 696, 127 Fla. 540. 

Ga.—Hamlin v. Lupo, 101 S.B. 5, 24 
OcuApp. 408. 

HI.—Heldeman v. Kelsey, 111 N.E.2d 
538, 414 in. 452—Ennis v. Gale, 95 
NJE}.2d 822, 407 HI. 215—Carrell v. 
New York Cent. R. Co., 52 N.E.2d 
201, 384 HI. 599—Streeter v. Hum- 
richouse, 191 N.1L 684, 357 HI. 234 
—Gillan v. Chicago, N. S. & M. R. 
Co., 117 N.B.2d 833, 1 HLApp.2d 
466—^Evans v. McDavld, 117 N.E. 
2d 797, 1 HlA.pp.2d 423—Kettlewell 
y. Prudential Ins. Co. of America, 
117 N.E.2d 568, 1 Ill.App.2d 300— 
Poulson V. Poulson, 117 N.E.2d 310, 
1 IllApp.2d 201—^TangaJin v. City 
of Chicago, 108 N.E.2d 801, 348 Ill. 
App. 390—Lincoln v. Prudential 
Ins. Co. of America, 104 N.E.2d 347, 
845 IlLApp. 547—Brandt v. Penn¬ 
sylvania R. Co., 98 N.E.2d 135, 343 
HLApp. 146—^Piggott V. Newman, 
86 N.B.2d 670, 888 HLApp. *198— 
Hughes V. Bandy, 84 N.E.2d 664, 
336 HLApp. 472, affirmed 87 N.E.2d 
856, 404 Ill. 74—Randolph v. New 
York Cent. R. Co., 79 N.E.2d 801, 
384 HLApp. 268—Nelson v. Armi- 
stead, 63 N.E.2d 648, 327 HLApp. 
184—Schneiderman v. Interstate 
Transit Lines, 60 N.E.2d 908, 826 
niApp. 1, reversed on other 
grounds 69 NJBL2d 293, 894 HI. 569 
—Sturgeon v. Quarton, 44 NJE}.2d 
766, 316 HLApp. 308—Kane v. Weh- 
ner, 39 N.E.2d 51, 812 Ill.App. 891 
—Gillett V. WUllcansville State 
Bank, 84 N.E:2d 552, 810 HI App. 
395—Skamenca v. Reeser, IS N.B. 
2d 668, 294 HLApp. 216—Neal V. 
Lincoln Oil Refining Co., 269 HL 
App. 207. 

Iowa.—^Potter v. Robinson, 9 N.W.2d 
457, 238 Iowa 479—Lathrop v. 

Knight, 297 N.W. 291, 230 Iowa 272 


—Scott V. Hansen, 289 N.W. 710, 
228 Iowa 37. 

Ky.—City of Ludlow v. Albers, 69 S. 
W.2d 1051, 253 Ky. 525. 

Me.—Bragdon v. Chase, 99 A2d 308— 
Williams v. Bisson, 46 A2d 708, 142 
Me. 83. 

Minn.—Village of Plummer v. Anchor 
Casualty Co., 61 N.W.2d 225— 
Woodrow V. Chicago, M., St P. & 
P. R. Co., 60 N.W.2d 49, reheard 61 
N.W.2d 240, certiorari denied Chi¬ 
cago, M., St. P. & P. R. Co. V. Wood- 
row, 74 S.Ct. 630, 847 U.S. 935, 98 

L.Bd.-^Kath v. Kath, 55 N.W. 

2d 691—Crea v. Wuellner, 51 N.W. 
2d 283, 235 Minn. 408—Van Tassel 
V. Patterson, 50 N.W.2d 113, 285 
Minn. 152—Hanrahan v. Safway 
Steel Scaffold Co. of Minn., 46 N.W. 
2d 243, 233 Minn. 171—Hanson v. 
Homeland Ins. Co. of America, 45 
N.W.2d 637, 232 Minn. 408. 

Mo.—Holmes v. McNelL 203 S.W.2d 
665, 856 Mo. 763—^Knost v. Ter¬ 
minal R. Ass’n of St Louis, App., 
222 S.W.2d 593—McMUllon v. Trip¬ 
lett 118 S.W.2d 615, 233 Mo.App. 
825. 

N.X—^Repasky v. Novich, 172 JL 374, 
113 N.J.Law 126. 

Okl.—Fixico V. Bills, 46 P.2d 519, 173 
Okl. 5. 

Or.—Finn v. Spokane, P. & S. Ry. Co., 
241 P.2d 876, 194 Or. 288. 

R. L—Wanelik v. Franklin Auto Sup¬ 
ply Co., 10 A2d 349, 64 R.I. 76. 

S. C.—^Keels v. One Ford Truck, S. a 
License No. J-6182, 65 S.B.2d 770, 
219 S.C. 449. 

S,D.—Lunde v. Dwyer, 56 N.W.2d 772, 
74 S.D. 569. 

Tenn.—Smith v. Sloan, 225 S.W.2d 
539, 189 Tenn. 368, rehearing denied 
227 S.W.2d 2, 189 Tenn. 368—Mon¬ 
day V. Mlllsaps, App., 264 S.W.2d 6, 
—Kidd V. Tennessee Gas Co., 231 
S;W.2d 798, 83 Tenn.App. 302— 
Lackey v. Metropolitan Life Ins. 
Co., 206 S,W.2d 806, 30 TennApp. 
890—Poole V. First Nat Bank of 
Smyrna, 196 S.W.2d 563, 29 Tenn. 
App. 327—^Batts V. City of Nash¬ 
ville, 128 S.W.2d 1099, 22 TennApp. 
418. 

Tex.—Perren v. Baker Hotel of Dal¬ 
las, Civ.App., 228 S.W.2d 311—Tex¬ 
as Bmp. Ins. Ass*n v.' Ferguson, 
Civ.App„ 196 S.W.2d 677—Coca- 
Cola Bottling Co. of Fort Worth v. 
Burgess, CivApp.,. 195 S.W.2d 379, 
error refused no reversible error. 

64 C.J. p 448 note 30. 

Oral or doonmentary proof 
(1) It is inunaterial whether issue 

is determined on oral testimony or 
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documentary proof.—^Miller v. Serv¬ 
ice and Sales, 38 P.2d 995, 149 Or. 11 
96 AL.R. 628. 

(2) Oral evidence for party having 
burden of proof see infra subdivision 
g of this section. 

lastniotloiL at oonclnsloiL of all evi. 
dense 

(1) Giving of peremptory instruc¬ 
tion at conclusion of all evidence 
rests on the whole of it—Adkins v. 
Harlan County, 82 S.W.2d 425, 259 
Ky. 400. 

(2) In passing on defendant’s sec¬ 
ond motion for directed verdict made 
after he has Introduced evidence, 
court must decide in view of all the 
evidence.—^Popadowskl v. Bergaman, 
26 N.B.2d 722, 304 IllApp. 422. 
Testimony not directly oontradioted 

Fact that testimony is not direct¬ 
ly contradicted does not make it con¬ 
clusive and binding, although it is 
not to be disregarded and arbitrarily 
ignored without reason and should 
be carefully weighed with all other 
evidence and with all Inferences to* 
be properly drawn from facts estab¬ 
lished.—Pease v. Shapiro, 67 A2d 17, 
144 Me. 195. 

Motion after evidence by parties ofh. 
or than plaintiff 

Court considers evidence produced, 
including entire evidence in the cass 
-v^hen motion for directed verdict is 
submitted after Introduction of evi¬ 
dence by parties other than plaintiff. 
-^’Keefe v. Cheyenne Chamber of 
Commerce, 105 P.2d 279, 5$ Wyo, 170. 
Besting case as not ezdndlng evi¬ 
dence 

In action by passenger of trolley 
car against truck company and street 
railroad for injuries sustained when 
truck and trolley car collided, com¬ 
pany could not exclude evidence of 
railroad from consideration as 
against it by resting before railroad 
was heard.—O’Neill v. Allied Freight 
Distributors, 172 A 543, 12 N.J.Misa 
464. 

Bxpert testliuony 

Trial court was not justified in giv¬ 
ing no effect to the testimony of a 
party's expert witness, where it was 
clearly pertinent on the issues in the 
case.—Cardall v. Shartenberg’s, Inc., 
31 A2d 12, 69 R.L 97. 

TMrtlmoiiy of party 

In determining motion, the testi¬ 
mony of plaintiff, who was sole sur¬ 
viving witness to accident, was sub¬ 
ject to critical analysis because of 
his interest in the ^iase, but it could 
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to that offered by such party,^but extends as well 
to that produced by movant^®2 and the motion is to 
be denied if the adversary's case is sufficiently made 
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out by movant's testimony considered alone or in 
conjunction with that for the adverse party;^^ 
However, it has been held that on defendant's mo- 


not be igrnored, especially where it 
was somewhat supported, rather than 
^sputed, by other evidence.—^Poster 
V. Denny Motor Transfer Co., C.C.A. 
ni., 100 P.2d 658. I 

Cross-examliLatloiL | 

(1) In so far as the cross-exam¬ 
ination is confined to the scope of the 
direct examination and to material 
allegations of the complaint, cross- 
examination may be considered to¬ 
gether with all other competent evi¬ 
dence in passing on motion for direct¬ 
ed verdict at the close of plaintlfTs 
case; evidence beyond the scope of 
direct examination which may be 
elicited in support of an affirmative 
defense may not be considered in 
passing on motion.—^Martin v. Equi¬ 
table Life Assur. Soc. of U. S., 64 N. 
m2d 890, 823 HlJVpp. 69. 

<2) In determining motion for di¬ 
rected verdict at close of plaintiff’s 
proof, consideration must be given to 
whole of record as it stands at time 
plaintiff rests, notwithstanding cross- 
examination of plaintiff or some of 
his witnesses may have developed 
facts primarily pertinent to defend¬ 
ant’s affirmative defense, since ad¬ 
mission of such evidence on cross-ex¬ 
amination is within discretion of 
court.—Cohn v. Mary Lee Candies, 
291 N.W. 269, 298 Mich. 167. 

(3) On defendant’s motion for in¬ 
structed verdict at dose of plaintiff’s 
evidence, court had right to consider 
facts brought out on cross-examina¬ 
tion of plaintiff and his witness, 
where cross-examination was direct 
in iloint to issue made by pleadings, 
and also in furtherance of matters 
referred to in direct examination.— 
Clendenln v. Colonial Supply Co., 102 
S.W.2d 992, 267 Ky. 544. 

(4) In determining propriety of a 
general affirmative charge requested 
by defendant, court would not be 
warranted in disregarding plaintiff’s 
testimony, although there was a con¬ 
flict between his testimony on direct 
examination and on cross-examina¬ 
tion* since jury had the right to de¬ 
termine which statement it would be¬ 
lieve.—^Alabama Power Co. v. Buck, 
85 So.2d 866, 260 Ala 618. 

92. Ariz.—Western Truck Lines v. 
Du Vaull, 112 P.2d 689, 67 Arlz. 
199. 

Cal.—^Trundle v. Wheeler, 148 P.2d 
982, 23 CaL2d 880—Week v. Los An¬ 
geles County Plood Control Dlst., 
181 P.2d 986, 18 CalApp.2d 182. 
Bl'a—^Kenan v. Moora 196 So. 167, 
142 Pla 489. 

IlL—^Merlo v. PubUc Service Co. of 
Northern Illinois, 46 N.I3.2d 665, 
881 lU. 800, followed in 45 N.B.2d 


677, 881 IlL 336-—De Leuw, Gather 
& Co. V. City of Joliet, 64 N.R2d 
779, 327 HLApp, 458. 

Iowa—^Lathrop v. Knight. 297 N.W. 
291, 280 Iowa 272. 

Ky.—^Robinson v. O’Keefe’s Ex’x, 66 
S.W.2d 37, 253 Ky. 266. 

Mo.—See v. Wabash R. Co., 242 S.W. 
2d 16, 362 Mo. 489—Gipson v. Fish¬ 
er Bros. Co., App., 204 S.W.2d lOL 
Neb.—^Roby v. Auker, 82 N.W.2d 491, 
149 Neb. 734. 

Ohio.—^Farmer v. Pittsburgh, C., C. & 
St. L. Ry. Co., 80 N.m2d 177, 83 
Ohio App. 321. 

Or.—^E^nn v. Spokane, P. & S. Ry. Co., 
241 P.2d 876, 194 Or. 288—Portland 
Postal Emp. Credit Union v. U. S. 
National Bank of Portland, 135 P. 
2d 467, 171 Or. 40. rehearing denied 
>m^.2d 259, 171 Or. 40. 

^enuACude v. Culberson, 209 S.W. 
506, 80 TenaApp. 628—Nash¬ 
ville, C. & St L. Ry. V. Sutton, 104 
S.W.2d 884, 21 TenaApp. 81—Pru¬ 
dential Ins. Co. of America v. Da¬ 
vis, 78 S.W.2d 358, 18 TenaApp. 
418—Human v. Goodman, 10 Tenn. 
App. 47—^Martin v. Braid Electric 
Co., 9 TennAipp. 542. 

64 C.J. p 448 note 81. 

Evidence for adverse party estab¬ 
lishing movant’s case see inffa 5 
258 d. 

All evidence favonble to adverse par¬ 

ty 

(1) Generally. 

Mo.—Setser v. St Louis Public Serv¬ 
ice Co., App., 209 S.W.2d 746. 

Or.—^Bunnell v. Parelius, 111 P.2d 88, 
166 Or. 174. 

Pa—Glennon v. Ostrofl, 24 A.2d 29, 
147 PaSuper. 182. 

(2) Plaintiff is entitled to aU tes¬ 
timony favorable to his theory; in 
personal injury action, on defendants’ 
motion for directed verdict plaintiff 
was entitled to benefit of defendant’s 
testimony, over objection that such 
evidence was at war with plaintiff’s 
theory of recovery.—Anderson v. 
Woodward Implement Co., Mo., 266 S. 
W.2d 819. 

(8) Where two of several defend¬ 
ants, at close of plaintiffs’ evidence, 
asked for directed verdicts, which 
were refused, whereupon they an¬ 
nounced that they would stand on 
their demurrers and not offer any evi¬ 
dence, but witnesses were thereafter 
called on behalf of ’’defendants,” 
plaintiffs were entitled to the benefit 
of any evidence favorable to them 
which was elicited from such wit¬ 
nesses.—McMlllion V. Triplett, 118 S. 
W.2d 515, 288 Mo.App. 825. 

(4) Direction for or ag^nst one or 
more of several parties see infra sub¬ 
division h of this section. 
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Parties^ testimony not is. conflict 
In determining whether defendant 
is entitled to a directed verdict, tes¬ 
timony on his behalf may be utilized 
in favor of plaintiff’s case where it is 
not in conflict with any of plaintiff’s 
testimony or fundamental theory of 
his case.—Setser v. St. Louis Public 
Service Co., MoA.pp., 209 S.W.2d 746. 

XAok of proof on. part of plaintiff 
may be supplied by defendant when 
motion for directed verdict would 
otherwise have to be sustained.— 
Gendron v. Burnham, 82 A.2d 773, 
146 Me. 387. 

Bluoidatios of pTaintUTs oostestijos 
Defendant’s evidence may eluci¬ 
date, or make certain, that which 
plaintiff left uncertain without being 
contradiction thereof.—Adkins v. 

Harlan County, 82 S.W.2d 425, 259 
Ky. 400. 

Admissloii by party or his witness 

(1) In action on note, defendant’s 
testimony was held not to entitle 
plaintiff to an Instructed verdict on 
ground of a judicial admission by de¬ 
fendant that he had waived his claim 
to shares of stock involved.—West¬ 
brook V. Landa, T6x.Civ.App., 160 
S.W.2d 282. 

(2) Where a party's witness makes 
oral admission as to material facts 

I favorable to other party and there 
is no contradictory testimony by ei¬ 
ther party, evidence may supply basis 
for binding Instructions.—Guyton v. 
City of Pittsburgh, 88 A.2d 883, 155 
Pa.Super. 76—Foell Packing Co. v. 
Harris, 193 A. 152, 127 Pa.Super. 494. 

Xottou for Judgsnattfe at dose of evi- 
dsitoe 

N.J.— Williaips V. Se^iacore, 78 A.2d 
91,11 5r.J.Super. 51. 

Bftie qnaUfied, 

On defendant’s motion, plaintiff is 
entitled to benefit of defendant’s evi¬ 
dence, unless evidence runs contrary 
to plaintiff’s theory of recovery, or 
contradicts his own testimony, or 
testimony sought to be used is based 
solely on truth of fact denied by 
plaintiff.—TTower v. Missouri-Kan- 
sas-Texas R. Co., 149 S.W.2d 792, 847 
Mo. 900. 

impeaching oppootng party as wit¬ 
ness 

Where plaintiff overwhelmingly 
impeached the credibility of defend¬ 
ant as a witness, he could not rely on 
defendant’s testimony as creating a 
conflict in the evidence precluding 
peremptory instructions for defend¬ 
ant.—Saxton V. Rose, 29 So.2d 646, 
201 Miss. 814. 

93. Mont.—La' Bonte v. Richland 
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tion for a directed verdict only plaintilFs evidence 
can be considered,^^ and the converse has also been 
held;^5 ^ distinction has been drawn, in this 
connection, between a motion made at the close of 
plaintiff’s evidence and one made at the close of 
all the evidence.^® In order to determine whether 
the evidence makes an issue of .fact, the whole of 
the evidence, and not merely certain selected parts 
thereof, is to be considerecL®^ 

Rvidence which has no probative force cannot 
be considered in passing on the motion.38 

Testimony inherently improbable or opposed to 
physical facts. While the party against whom direc¬ 
tion is sought is entitled to the most favorable con¬ 


sideration, as discussed infra subdivision f of this 
section, the court is not required to shut its eyes 
to natural laws of which judicial notice is taken 
or to ignore the physical facts before it;^^ judges, 
in viewing the evidence, in order to determine the 
motion, should not disregard well-authenticated 
facts which they, as men, know.l Pursuant to this 
principle, it has been recognized as a qualification 
of the rules with respect to the sufficiency of evi¬ 
dence for or in opposition to the motion that a ver¬ 
dict may be directed, or direction refused, despite an 
otherwise sufficient quantum of such evidence, if it 
is inherently impossible, improbable, or imworthy 
of belief,^ or inconsistent with admitted, indisput¬ 
able, or established physical facts or conditions^ 


County Mut Fire, etc.. Ins. Co., 241 

P. 681, 76 Mont 1. 

64 C.J. p 443 notes 30, 31, p 444 note 

82. 

*1n determining whether the court 
erred in directing a verdict It is im¬ 
material upon which side the evi¬ 
dence is introduced. If evidence in¬ 
troduced by either side, with its legi¬ 
timate and natural Inferences tends 
to establish the claim of the party 
opposing the motion, the motion 
should not be allowed.**—^Bay Island 
Drainage and Levee Dist No. 1 v. 
Nussbaum, 56 N.K2d 615, 616, 388 
m. 13L 

94. IlL—Chitjlan v. Bucholz, 103 N. 

B.2d 663, 345 IllJl.pp. 477—Fox v. 

Beall, 41 N.£].2d 126, 814 BLApp. 

144. 

Ky.—Compton v. Bunyon, 234 S.W.2d 

301, 314 Ky. 65. 

Testimony of defendant’s witness 
cannot be used as basis of binding in¬ 
structions for defendant.—Smith v. 
Penn Tp. Mut. Fire Ass’n of Lan¬ 
caster County, 186 A. 180, 328 Pa. 98. 

95. Tex.—Cox v. Cooper, CivA^p., 11 

S.W.2d 601. 

96. Consideration of plalntUTs or all 
evidence 

<1) On motion at close of plaintilTs 
evidence, only evidence introduced 
by plaintiff is to be considered; but, 
if afterwards defendant offers evi¬ 
dence and again offers such motion, 
question whether there is sufficient 
evidence to sustain the Judgment is 
to be determined from all the evi¬ 
dence in the record.—^Lathrop v. 
Goodyear Tire & Rubber Co., 60 NJEL 
2d 41, 325 BLApp. 281. 

(2) Defendants* motion for in¬ 
structed verdict at conclusion of 
plaintiffs* evidence brought under re¬ 
view plaintiffs* evidence only.—Ains¬ 
worth V. Ruemke, Tex.Civ-App., 205 
S.W.2d 647, error refused no reversi¬ 
ble error. 

(3) Court properly considered tes¬ 
timony of both parties in passing on 
motion made after evidence had all 


been Introduced.—In re Lane's Es¬ 
tate. 60 P.2d 360, 50 Wyo. 119. 

<4) In passing on defendant's mo¬ 
tion at the close of all the evidence, 
trial court must consider any evi¬ 
dence Introduced by defendant that 
might be favorable to plaintiff.— 
Relaco Rosin Products v. National 
Casein Co., 64 N.Hfd 248, 327 BL 
App. 334. 

(5) In passing on defendant's mo¬ 
tion for a directed verdict at close of 
all the evidence, plaintiff is entitled 
to benefit of all the evidence favor¬ 
able to him.—Grosse v. Terminal R. 
Ass’n of St. Louis, 29 N.B.2d 1018, 807 
Bl.App. 414. 

(6) No motion for peremptory in¬ 
struction having been made by de¬ 
fendant until conclusion of all tes¬ 
timony, plaintiff was entitled to ben¬ 
efit of any facts developed by de¬ 
fendant, in order to sustain his cause 
of action, as well as of facts appear¬ 
ing in his own evidence.—S€urver v. 
Lawson's Adm’r, Ky., 265 S.W’.2d 470. 

97. Minn.—Audette v. Lindahl, 42 
N.W.2d 717, 231 Minn. 239. 

Miss.—43orpiu guzis dted In Thomas 
V. Williamson, 187 So. 220, 185 
Miss. 88. 

64 C.J. p 444 note 33. 

Xfiterested witnesses 

(1) Court should not refuse to di¬ 
rect verdict merely because evidence 
in support of motion comes from in- 
teibsted witnesses. 

Or,—Gossett v. Van Bgmond, 155 P. 
2d 304, 176 Or. 134—Miller v. Serv¬ 
ice and Sales, 38 P.2d 995, 149 Or. 
11, 96 A.L.R. 628. 

Tex.—Kamp v. Hargis Bldg, Co., Civ. 
App., 238 S.W.2d 277, error refused 
no reversible error. 

(2) When the evidence of an inter¬ 
ested witness is direct and positive 
on point at issue, and there are no 
circumstances tn record tending to 
discredit or impeach his testimony, 
such testimony will justify instruct¬ 
ed verdict—Nichols v. Nichols, Tex. 

MA 


CivA.pp., 247 S.W.2d 143, error re¬ 
fused no reversible error. 

(3) Uncontradicted testimony of 
interested witnesses see infra § 258 c. 
Credible testimony not to be ignored 
N.H.—Couture v. Woodworth, 88 A. 
2d 827, 97 N.H. 344. 

98. Ill.—^Biiudson v. Knudson, 46 
N.B.2d 1011, 382 Ill. 492. 

Dii^belief as not replacing afOrmatlve 
proof 

Although oral testimony, coming 
entirely from witnesses called by 
plaintiff, can be disbelieved by jury, 
except when a party testifies against 
his own interest such disbelief will 
not take place of afflnnatlve proof, 
with respect to propriety of directing 
verdict for defendant—Gahn v. 
Leary, 61 N.B.2d 844, 318 Mass. 425. 

99. Vt.—Wellman v. Wales, 129 A- 
817, 98 Vt 437. 

1- Or.—Hill V. President and Trus¬ 
tees of Tualatin Academy and Par 
cific University, 121 P. 901, 61 Or. 
190. 

8. U.S.—Kuper V. Betzer, C.C.A.S.D.. 
115 F.2d 842. 

Minn.—^Kundlger v. Prudential Tna, 
Co. of America, 17 N.W.2d 49, 219 
Minn. 25, 

Miss.—^Blinds Cent R. Co. ▼, 

Humphries, 155 So. 421, 170 Misa 
840. 

Okl.—Brown v. Saylor, 228 P.2d 187, 
204 Okl. 154—Deep Rock Oil Corp. 
V. FOX, 63 P.2d 24, 178 Okl. 516— 
White V. Roach, 26 P.2d 338, 165 
Okl. 143. 

K.L—Faubert v. Shartenberg*s, Ino, 
195 A. 218, 59 R.I. 278. 

64 C.jr. p 445 note 52. 

Bvidenoe incredible as matter of law 
N.T.—^Blum V. Fresh Grown Preserve 
Corp., 54 N.B.2d 809, 292 N.T. 241. 
IhiposBlble evidence treated as no 
evidence 

Tenn.—^Municipal Paving & Construc¬ 
tion Co. V. Hunt 128 S.W.2d 848, 
22 Tenn.App. 880, 

3. U.S.—Kuper v. Betzer, C.C.A.SJ>., 
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or with natural laws or common knowledge.^ How¬ 
ever, in determining whether a verdict should be 
directed, testimony cannot be rejected merely be¬ 
cause the fact which it tends to show is highly 
improbable.® 

Circumstantial evidence. The court is not limited, 
in passing on the evidence opposing a motion to 
direct, to the consideration of only such evidence 
as is direct and positive;® the testimony need not 
be that of an eyewitness.^ The court may and 
should, as against the movant, consider evidence 
tending to prove the adverse party's case or mate¬ 
rial elements thereof which is otherwise sufficient 
and proper, even though such evidence is circum¬ 
stantial in character.® 

Negative evidence. The question of the character 
of evidence as negative or affirmative goes only to 
its weight,® which, as appears infra subdivision f 
(2) of this section, is a matter not proper for con¬ 
sideration by the court on a motion to direct; ac¬ 
cordingly, negative testimony, even thoujgh opposed 
by affirmative evidence, is to be considered by the 
court as against a motion to direct a verdict and, 
if of sufficient probative force, may defeat such mo- 
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tion.^® On the other hand, while it is proper for 
consideration on the motion, negative testimony, 
like affirmative, is subject to the rule that a verdict 
will not be directed thereupon if it is merely such as 
to raise a surmise or conjecture.^l 

View of premises. The fact that a juiy has taken 
a view of the premises does not prevent the court 
from passing on or granting a motion to direct;^® 
where the judge also has been present at the view, 
he may consider it, in connection with the other evi¬ 
dence, in passing on the motion.^® 

(2) Inadmissible Evidence or Evidence 
Claimed to Be Inadmissible 

Under most authorities, evidence, in order to sup¬ 
port direction of a verdict, must be competent, and in 
passing on the motion the court may not con^der in¬ 
competent evidence. 

Although in at least one jurisdiction it has been 
held that until the trial court reverses the ruling as 
to the admissibility of evidence or until the objec¬ 
tion to it is sustained on appeal, it is necessary to 
consider such evidence in passing on a motion to 
direct,elsewhere it is held that evidence to sup- 


115 F.2d 842—Chambers v. Skelly 
Oil Co., C.C.A.Kan., 87 F.2d 858. 
Neb.—^Krlchau v. Chicago, B. & Q. 
R. Co., 84 N.W.2d 899, 150 Neb. 498 
—Jones V. Union Pac. R. Co., 2 N. 
W.2d 624, 141 Neb. 112, rehearing 
denied 4 N.W.2d 875. 141 Neb. 112. 
NJa.—Abbott V. Hayes, 26 A.2d 842, 
92 N.H. 126. 

N.T.—Serina v. New York Rys. Cor¬ 
poration, 264 N.y.S. 107, 238 App. 
Div. 802, appeal dismissed condi¬ 
tionally 193 N.B1 339, 265 N.Y. 601. 
reversed on other groimds 195 
E. 196, 266 N.Y. 552, 

Ohio.—Mahoning Savings & Trust 
Co. V. KeUner, 1 N.B.2d 616, 181 
Ohio St. 69. 

« Okl.—^Brown v. Saylor, 228 P.2d 187, 
204 Okl. 154—Deep Rock Oil Corp. 
V. Fox, 68 P.2d 24, 178 Okl. 616— 
White V. Roach, 25 P.2d 833, 166 
Okl. 143. 

Term.-Municipal Paving & Construc¬ 
tion Co. V. Hunt, 128 S.W.2d 848, 
22 TennJLpp. 880—Walters v. Stat¬ 
on, 111 S.W.2d 881, 21 TenmApp. 
401. 

64 C.J. p 446 note 58. 

Facts coxrohoratiiig party’s testimo¬ 
ny 

Where physical facts are at vari- 
cmce with plaintllTs testimony and 
unerringly corroborate defendant's 
testimony, defendant is entitled to 
directed verdict—Williams v. Kirt- 
ley, Ky., 268 S.W.2d 119. 

Sssentlal evideiLoe disproved 
Where evidence essential to plain- 
tilTs recovery is clearly disproved 


by physical facts and conditions, 
court should direct verdict for de¬ 
fendant—^Behr v. Dullng, 260 N.W. 
281, 128 Neb. 860—Hessler v. Bel¬ 
lamy, 259 N.W. 614. 128 Neb. 671. 
Bssential evidence not disproved 
Where evidence essential to recov¬ 
ery is not clearly disproved by undis¬ 
puted physical facts, or is not dis¬ 
puted by clearly perceived and undis¬ 
puted inferences from sensation, 
court should not direct verdict for de¬ 
fendant—^Liong V. Crystal Refriger¬ 
ator Co., 277 N.W. 830, 134 Neb. 44. 
Testimony held not to oonfliot with 
physical laws and facts 
Iowa.—^Pinta v. Joyce, 1 N.W.2d 100, 
231 Iowa 843. 

Ky.—^Hunt-Forbes Const Co. v. Jor¬ 
dan’s Adm'x, 63 S.W.2d 601, 260 
Ky. 456. 

Physical facts showing what hap¬ 
pened 

Unless court must say that physi¬ 
cal facts are so unimpeachable and 
clear that they show, rather than 
merely Indicate, what happened, the 
substantial evidence rule limits its 
consideration of right to directed ver¬ 
dict—Crocker v. Johnston, 96 P.2d 
214, 48 N.M 469. | 

4. U.S.—Begert v. Payne, C.C.A. 
Ohio, 274 F. 784. 

Miss.—Mobile & O. R. Co. v. Johnson, 
141 So. 681, 165 Miss. 397. 

5. Tenn.—Cude v. Culberson, 209 S. 
W.2d 506, 30 TenmApp. 628. 

6. Ariz.—Arizona Binghampton Cop- 
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per Co. V. Dickson, 196 P. 538, 22 
Ariz. 163, 44 A.D.R. 881. 

64 aj. p 446 note 55. 

Positive testimoiiy as prevailing 
While circumstances may alone 
tend to sustain theory, positive, rea¬ 
sonable^ uncontradicted, and unim¬ 
peached testimony, if consistent with 
circumstances and disproving the¬ 
ory, must prevail, and verdict should 
be directed accordingly.—Martin v. 
Burgess, C.C.A.Ala., 82 F.2d 321. 

7. Yt—Cummings v. Cambridge, 107 
A. 114, 93 Yt 349. 

8. Tez.—Newsom v. Booth, Civ.App., 
140 S.W.2d 459—Moller v. Barnett 
CivJVpp., 129 S.W.2d 456. 

64 C.J. p 446 note 67. 

9. S.C.—Callison v. Charleston, etc., 
R. Co., 90 SJB. 260, 106 S.C 123. 

10. Del.—Pennsylvania, etc., R. Co. 
V. Gatta, 85 A. 921, 27 DeL 66, 47 
L.R.A.,N.S., 932. 

64 C.J. p 446 note 60. 

11. N.M.—Childers v. Hubbell. 110 
P. 1061,16 N.M. 460. 

12. Mass.—Klegerman v. New York, 
N. H. & H. R. Co., 195 N.B. 341, 290 
Mass. 268. 

64 C.J. p 446 notes 62, 68. 

13. Md.—Cordish v. Bloom, 113 A. 
578, 188 Md. 81. 

Wash.—Aldredge v. Oregon-Wcushing- 
ton R. & Navigation Co., 140 P. 660, 
79 Wash. 349. 

14. S.C.—^Bartoll v. Grandy, 71 S.B. 
230, 89 S.C. 36. 
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port a direction must be competent evidence,and 
that, in passing on the motion, it is the right and 
duly of the court to consider only competent or 
admissible evidence,^® and to lay out of considera¬ 
tion incompetent evidence,particularly where it 
is received over objection.^^ 

Thus, where evidence improperly admitted over 
objection is all that there is to support a verdict for 
the adverse party, it is not properly present for con¬ 
sideration and a refusal of the motion on the basis 
of such testimony is improper,while a direction 
despite such opposing evidence is warranted ;20 
conversely, where evidence of that character is 
relied on to establish the movant’s contention, a 
direction based thereon is improper.^^ However, 
admitting evidence improperly does not affect the 
propriety of the action of the court in granting or 
refusing the direction, if there is sufficient compe¬ 
tent evidence for the party offering it entirely inde¬ 
pendent of such improper evidence^^ or if the evi¬ 
dence is permitted to go in without objection and 
is not intrinsically destitute of probative quality^^ 
or in conflict with that properly admitted.^^ 

In like manner, although there is some authority 
to the effect that on the motion the court may not 
consider or notice any excluded testimony,25 it has 
been held that it should consider evidence improper¬ 
ly excluded and that a failure to do so is fatal to 


88 C.J.S. 

its decision on the motion,^® unless, even if such 
evidence had been admitted, a different disposition 
of the motion could not properly have been made.27 
Where a trial court acts properly in admitting teki- 
mony, even though objected to, such testimony is 
to be considered the same as any other evidence 
in the case;^^ and, similarly, where it properly ex¬ 
cludes offered evidence, such evidence is not before 
it for consideration on the motion.^® For the pur¬ 
pose of the motion for a directed verdict, all the 
evidence admitted must be considered as properly 
received.^® 

f. Manner of Consideration of Evidence 

(1) In general 

(2) Weight of evidence 

(3) Truth or credibility of evidence or 

vritaesses 

(4) Inferences from evidence 

(5) Presumptions; rebuttal of presump¬ 

tions 

(6) Disputed evidence; evidence elimi¬ 

nated from consideration 

(1) In General 

In passing on the motion, the evidence, with all legi¬ 
timate ipforences therefrom, la to he considered In the 
light moat favorable to the party opposing the motion. 

In considering the motion, the evidence or testi- 


Improperly a,dmittingr evidence as 
ground for direction see supra § 
252. 

15. U.S.—Riverside Fibre & Paper 
Co. V. O. C. Keckley Co., C.C.A.I1L, 
32 F.2d 28. 

III.—Hunter v. Troup, 146 N.R 321, 
315 m. 293. 

16. Mo.—Cox y. Higdon, App., 67 S. 
W.2d 547. 

17. HL—Martin y. Eauitable Life 
Assur. Soc. of U. S., 54 N.E.2d 899, 
328 I11A.PP. 69. 

Okl.—Mid-Continent Pipe Line Co. y. 
Price, 225 P.2d 176, 203 Okl. 623— 
Kansas, O. & G. Ry. Co. y. Dillon, 
185 P.2d 498, 191 Okl. 671—-Hem¬ 
bree V. Von Keller, 119 P,2d 74, 189 
OkL 489—Pullgraf v. Oklahoma Ry. 
Co., Ill P.2d 1072, 188 Okl. 592— 
Stewart v. Bowser, 62 P.2d 1196, 
178 OkL 882. 

Hearsay 

Ark.—American Workmen v. Ledden, 
120 S.W.2d 346, 196 AriK. 902, 129 
A.L.R. 201. 

Colo.—Skinner A Andrews Co. y. Sat¬ 
terfield, 216 P.2d 481, 121 Colo. 
865. 

3bLoompetexLoe oa partlonlar Issue 
Where evidence is admissible on 

one issue and not on another, a court, 

in its consideration of a motion for a 


directed verdict for defendant, may 
disregard the evidence on the issue 
to which it is incompetent, even 
though no request has been made by 
counsel for the court to do so.— 
Jones V. Goodyear Tire & Rubber Co., 
18 NH.2d 611, 69 Ohio App. 371. 

18. Vt.—^In re Peters' Estate, 69 A. 
2d 281, 116 VL 32—Jones v. Gay's 
Express, 9 A.2d 121, 110 Vt. 531. 

64 C.J. p 444 note 37. 

19- Ariz.—Atlantic Nat. Bank v. 

Moore, 241 P. 601, 29 Axiz. 346. 

64 C.J. p 444 note 88. 

20, Ga.—Cook V. J. L Case Thresh¬ 
ing Mach. Co., 87 S.E. 832, 17 Ga. 
App. 543. 

64 CJ. p 444 note 89. 

2L Ga.—^Lamb v. Empire Life Ins. 

Co., 84 S.E. 489, 148 Ga. 180. 
HawalL—^Kekoa v. Robinson, 20 Ha¬ 
waii 665. 

22. H.S.—Chapman v. Tellow Pine 
Lumber Co., Va., 89 F. 908, 82 C.C. 
A. 402, certiorari denied 19 S.Ct. 
883, 178 n.S. 705, 43 LJld. 1136. 

64 C.J. p 444 nota 4L 
DireotLon. as reversal of mBng on 
•vldenoa 

A court, in directing a verdict for 
a party after Improperly admitting 
evidence over his objection, is in ef¬ 
fect excluding that evidence and re- 
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I versing its ruling as to it.—Waddell 
V. Crescent Motors, Ala., 69 So.2d 414 
I —Jacksonville Paper Co. v, Bburtford 
Accident & Indemnity Co., Ala., 60 
So.2d 411. 

23. Mont.—La Bonte v. Mutual Fire, 
etc.. Ins. Co., 241 P. 631, 76 Mont 1. 

64 C. J. p 445 note 42. 

24. Okl.—^Jones v. Citizens* State 
Bank, 185 P. 878, 89 Okl. 398. 

25. Wyo.—Riner v. New Hampshire 
Fire InS. Co., 64 P. 1062, 9 Wyo. 
446. 

64 a J. p 446 note 44. 

26. HL—O’Brien v. Brown, 85 N.B.2d 
685, 408 Ill. 183, certiorari denied 
70 S.Ct 76, 888 U.S. 827, 94 L.Ed. 
503. 

64 C.J. p 445 note 45. 

27. Ind.—^Bums v. Smith, 64 N.BL 
94, 29 Ind.App. 181, 94 Am.S.R. 268. 

64 C. J. p 445 note 46. 

28. Okl.—^Messman v. Wilt 917 P. 
412, 91 OkL 240—St Louis, etc.. R. 
Co. V. Akard, 169 P. 844, 60 OkL 4, 

29b R.L—Cranston Print Works Co. 
V. American Telephone & Telegraph 
Co., llO A. 419, 43 R.L 88. 

64 C.J. p 445 note 48. 

3CK Minn.—Robbins v. New York 
Life Ins. Co., 262 N.W. 872, 195 
Minn. 205. 
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monjr,®.?^ according to the numerous authorities on | the question, with all Intimate, reasonable, or prop- 


ai. U.S.—Chlcagro, B. I. & P. H. Co. 
V. Consumers Co-op. Ass’n, C.A. 
£an.> 180 F.2d 900, certiorari denied 

71 S.CL 42, 340 U.S. 813, 96 KlSd. 
698—liona V- Clinton Aviation Co., 

C.AC 0 I 0 ., 180 P-2d S65—Beno Sales 
Co. V. Pritchard Industries, C.A. 
Ill.-, 178 P.2d 279—Kravat v. Indem¬ 
nity Ins. Co. of North America, C. 
CA.Mich., 152 P.2d 336—^Baltimore 
V. Louis'^lle & N. B. Co., C.C.A. 
Va., 146 P.2d 368—Jacobowitz v. 
Thomson, C.C.A-N.T., 141 P.2d 72 
—Adams V. U. S., aC.AIlL, 116 P. 
2d 199—Storck v. Northwestern 
Nat. Casualty Co., C.CA.Wis., 116 
P.2d 889—Southern Prult Distribu¬ 
tors V. Pulmer, C.C.A.Va., 107 P.2d 
456—^U. S. V. Boyett, C.C.AGa., 92 
P.2d 488—Nieman v. Aetna Life 
Ins. Co., C.C.AOhi0, 83 P.2d. 763— 
Lake County, for Use and Benefit 
of Baxley, v. Massachusetts Bond¬ 
ing & Insurance Co., C.C.AFLa., 75 
F.2d 6—^Lyttle v. Pacific Mut. Life 
Ins. Co. of California, C.<XA.Ohlo, 

72 P.2d 140—^Morris v. Sells-Ploto 
Circus. C.CA.N.C., 65 P.2d 782— 
Copley V. Stone, D.C.S.C., 76 P. 
Supp. 203. 

Ala.—Atlanta' & St. Andrews Bay B. 
Co. V. Burnett 68 So.2d 726, 269 
Ala. 688—Mask v. Evers, 7 So.2d 
96. $0 Ala;.App. 420. 

jixiz .—Cope V. Southern Pac. Co., 186 
P.2d 772, 66 Ariz. 197. 

Ark.—^Pugh V. Camp, 210 S.W.2d 120, 
218 Ark. 282. 

CaL—Walters v. Bank of America 
Nat. Trust 4b Savings Ass’n, 69 P. 
2d 839, 9 CaL2d 46, 110 AL.B. 1269 
—Giddlngs V. Superior Oil Co., 236 
P.2d 843, 106 CaLApp.2d 607—Jen¬ 
sen V. Leonard, 186 P.2d 206, 82 
Cal.App.2d 340—Simon v. City and 
County of San Francisco, 180 F.2d 
393, 79 Cal^pp.2d 690—Takashi 

Eataoka v. May Department Stores 
Co., 140 P.2d 467, 60 CaLApp.2d 177 
—Carpenter v. Los Angeles Gas 4b 
Electric Corp., 106 P.2d 916, 41 Cal. 
App.2d 369. 

Colo.—Singer v. Chitwood. 247 P.2d 
905, 126 Colo. 178—Parrish v. BLaln- 
len, 236 P.2d 116, 124 Colo. 229— 
Gossard v. Watson, 221 P.2d 358, 
122 Colo. 271. 

D.C.—^Baltimore 4b O. B. Co. v. Pos- 

tom, 177 P.2d 58. 86 U.S.App.D.a 
207—^Knight v. Sontag, MunApp., 
99 A.2d 217—^Vaughn v. Neal, Mun. 
App., 60 A2d 234—Lalekos v. Man- 
set MunApp., 47 A2d 617—Wash¬ 
ington Bealty Co. v. Harding, Mun. 
App., 46 A2d 786. 

Fla,—Bodi V. Florida . Greyhound 
Lines, 62 So.2d 865—^McConnon 4b 
Co. V. Hunter, 198 So. 57, 144 Fla. 
206—^Pain v. Cartwright 182 So. 
802, 132 Fla. 866. 

Ga.—Ayares Small Loan Co. v. Mas- 

ton, 61 S.E.2d .699, 78 GaApp. 628 


► —Whitaker v. Paden, 60 S.E.2d 774, 
78 GaApp. 146. 

BEawaii.—^Henry Waterhouse Trust 
Co. V. Bawlins, 33 Hawaii 876. 

Ill.—Lake v. Seiffert 102 N.E.2d 294, 
410 lU. 444—Ennis v. Gale, 95 N.E. 
2d 322, 407 Ill. 215—Lindroth v. 
Walgreen Co., 94 N.E.2d 847, 407 
Ill. 121—Marshall v. Metropolitan 
Life Ins. Co., 90 N.E.2d 194, 406 
IlL 90—^Mueller v. Elm Park Ho¬ 
tel Co., 75 N.B.2d 314, 398 Ill. 60— 
Weinstein v. Metropolitan Life Ins. 
Co., 60 N.E.2d 207, 389 IlL 671— 
Bay Island Drainage and Levee 
Diet No. 1 V. Nussbaum, 56 N.E.2d 
615, 388 Ill. 131—Carrell v. New 
York Cent B. Co., 62 N.E.2d 201. 
384 IlL 599—Bartolucci v. FalletL 
46 N.E.2d 980, 382 HL 168—Byan 
V. Deneen, 31 N.E.2d 682, 375 IlL 
452—Shutan v. BloomenthaJ, 20 N. 
B.2d 670. 371 ni. 244—Streeter v. 
Humrlchousa 191 N.E. 684, 367 IlL 
284—Long v. Brink, 187 N.E. 608, 
353 IlL 649—Williams v. Consum¬ 
ers’ Co., 185 N.B. 217, 852 UL 61— 
Walton V. Greenberg Mercantile 
Corp., 116 N.B.2d 197, 1 Ill.App.2d 
99—Welters v. Venhaus, 112 N.E. 
2d 747, 360 DLApp. 322—Eckhardt 
V. Hickman. Ill N.B.2d 199, 849 Dl. 
App. 474, appead dismissed 116 N. 

E.2d 873, 2 IlL2d 98—BichmUler v. 
B6ddi<^ 110 N.E.2d 876, 349 Ill. 
App. 465—Tangalin v. City of Chi¬ 
cago, 108 NJB.2d 801, 348 IlLApp. 
890—Heitz v. Hersheway, 107 N.E. 
2d 272, 347 lUApp. 671—Franks v. 
Childs, 102 N.E.2d 368, 345 niApp. 
88—^Brandt v. Pennsylvania B. Co., 
98 N.B.2d 136, 843 HlApp. 146— 
Donnelly v. Pennsylvania B. Co., 97 
N.E.2d 846, 842 IlLApp. 566, af¬ 
firmed 105 N.B.2d 780, 412 DL 116, 
certiorari denied Pennsylvania B. 
Co, V. Donnelly, 73 S.Ct 93. 344 U. 
S. 865, 97 LEd. 663—Piggott v. 
Newman, 86 N.B.2d 670, 338 Ill. 
App. 198—Hughes v. Bandy, 84 N. 
E.2d 664, 886 IlLApp. 472, affirmed 
87 N.B,2d 855, 404 HL 74—Bennett 
V. Thompson, 82 N.E.2d 498, 385 Ill. 
App. 641—^Randolph v. New York 
Cent B. Co., 79 NJBM 301,• 834 BL 
App. 268—^Dietz v. Firestone Tire 
8b Rubber Co., 77 N.E.2d 888, 383 
111 App. 654r-Supergear Drive Corp. 
V. Hollister-Whitney Co., 64 N.E. 
2d 672, 327 IlLApp. 414—Nelson v. 
Armistead, 63 N.E.2d 643, 327 IlL 
App. 184—Schneiderman v. Inter¬ 
state Transit Lines, 60 N.E.2d 908, 
326 IlLApp. 1, reversed on other 
grounds 69 N.E.2d 293, 894 lU. 669 
—^Reed v. Landau, 52 N.E.2d 306, 
821 IlLApp. 19—Sturgeon v. Quar- 
ton, 44 N.E.2d 766, 316 lUApp. 808 
—Kellenberger v. Mitchell, 44 N.E. 
2d 73, 316 I11.APP. 112—Eaznowski 
V. City of LaSalla 43 N.E.2d 852, 
316 I11.APP, 115—Kane v. Wehner. 
39 N.B.2d 51, 812 ,IllApp. 891— 

637 


Gillett V. WllliarnsvlUe State Bank, 
84 N.E.2d 662, 810 IllApp. 396— 
Mitchell V. Louisville & N. B. Co., 
81 N.E.2d 965, 375 DL 645, mandate 
conformed to 35 N.E.2d 81, 810 HI. 
App. 563, reversed on other grounds 
42 N.R2d 86, 379 DL 522—Bellomy 
V. Bruce, 25 N.E.2d 428, 308 BlApp. 
349—^Mesce v. City of Chicago, 23 
N.B.2d 188, SOI IlLApp. 429—Skam- 
enca v. Beeser, 13 N.E.2d 668, 294 
IlLApp. 216—Neal v. Lincoln Oil 
Refining Co., 269 IllApp. 207. 

Iowa—^Hebert v. Allen, 41 N.W.2d 
240, 241 Iowa 684—^Roth v. Headlee, 
29 N.W.2d 923, 238 Iowa 184— 
Sterlane v. Flenilng, 13 N.W.2d 159, 
286 Iowa 480—In re Gtoretska's Es¬ 
tate, 13 N.W.2d 432, 284 Iowa 1080 
—Gregg V. Middle States Utilities 
Co. of Delaware, 298 N.W. 66, 228 
Iowa 988, 132 AL.R. 416—Kirchner 
V. Dorsey St Dorsey, 284 N.W. 171, 
226 Iowa 283—^Russell v. Leschen- 
sky, 276 N.W. 608, 224 Iowa 334— 
WiUers V. Flanley Grain Co., 275 
N.W. 474, 224 Iowa 409—Wright v. 
Mahaffa 270 N.W. 402. 222 Iowa 
872—^Byan v. Amodeo, 249 N.W. 
666, 216 Iowa 762. 

Ey.—^Bickel v. Louisville Trust Go., 
197 S.W.2d 444, 303 Ky. 866—Ad¬ 
kins V. Harlan County, 32 S.W.2d 
425, 269 Ky. 400—Spencer’s Adm’r 
V. FiseL 71 S.W.2d 966, 254 Ky. 
603. 

Md.—Sunshine Laundry Corp. v. 
White, 80 A2d 1. 197 Md. 582. 

Mass.—Neil v. Holyoke St. By. Co., 
109 N.E.2d 831, 829 Mass. 678— 
Grant v. Carlisle, 101 N.E.2d 376, 
828 Masa 26—^Reardon Importing 
Oo. V. Security Trust Co., 61 N.B. 
2d 636, 318 Mass. 304r—Mansfield v. 
Liang, 200 NR 110, 293 Mass. 886 
—Salem Trust Co. v. Deery, 194 N. 
E. 307, 289 Masa 43L 

Mich.—^Wolf V. Providence Wash. Jns. 
Co. of Providenoa R. L, 63 N.W.2d 
475, 333 Mich, 333—^Ballinger v. 
Smith, 48 N.W.2d 49, 828 Mich. 23 
—Cole V. Austin, 83 N.W.2d 78, 321 
Mich. 648—McGrath v. Hargraves, 
17 N.W.2d 733, 810 Mich. 610. 

Minn- —^Ryan v. Griffin, 62 N.W.2d 
504—Village of Plummer v. Anchor 
Casualty Co., 61 N.W.2d 225— 
Woodrow V. Chicago, M,, St P. & 
P. R. Co.. 60 N.W.2d 49, reheard 
61 N.W.2d 240, certiorari denied 
Chicago. M., St P. & P. R. Co. v. 
Woodrow, 74 S.Ct. 630, 347 U.S. 

935, 98 L.Ed. - —Hahrahan ▼. 

Safway Steel Scaffold Co. of Minn., 
46 N.W.2d 248, 283 Minn. 171— 
Hanson v. Homeland Ina Oa * of 
America, 46 N.W.2d 637, 232 mm- 
403—Fandel v. Parish efi St^Jbbn 
the Evangelist 29 N.W.Sd: 225 

Minn. 77, 174 ARB. 600-^lSG31 V. 
Evert 28 N.W.2d 753, 224 Mina .626 
—Mix V. City , of Mixuaeapolia 13 
NW,2d 180, .219 Minn. 389—Mer- 
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chants & Farmers Mut. Cas. Co. v. 
St. Paul-Mercury Indem. Co.* 8 K. 
W.2d 827, 214 Minn. 544—Bayer- 
kohler v. Clara City Farmers* Ele¬ 
vator Co., 248 N.W. 204, 189 Minn. 
22 . 

Miss.—Columbian Mut. Life Ins, Co. 

V. Gunn, 163 So. 454, 173 Miss. 897. 
Mo.—Scott County Mill Co. v. Thomp¬ 
son, App., 255 S.W.2d 121. 

Mont.—^Lesage v. Largey Lumber Co., 
43 P.2d 896, 99 Mont. 372—Mellon 

V. Eelly, 41 P.2d 49, 99 Mont 10. 
Neb.—Securities Acceptance Corp. v. 

Blake, 62 N.W.2d 132, 157 Neb. 848 
— ^Dom V. Sturges, 59 N.W.2d 751, 
157 Neb. 491—Olson v. Wayne 
County, 59 N.W.2d 400. 157 Neb. 
213—Quest V. East Omaha Brain- 
age List, 52 N.W.2d 417, 156 Neb. 
538—^Weisenmiller v. Nestor, 43 N. 

W. 2d 668, 153 Neb. 153—Pahl v. 
Sprague, 42 N.W.2d 367, 162 Neb. 
681. 

N.J.—Mullica V. Claps, 27 A.2d 882, 
128 N.J.Law 692. 

N.M.—Sanchez v. Oomez, 259 P.2d 
346, 57 N.M. 883. 

N.D.—Baser v. Pape, 39 N.W.2d 578, 
77 N.D. 36. 

Ohio.—Simon v. McCullough Trans¬ 
fer Co., 98 N.E.2d 19, 155 Ohio St 
104—Qraulty v. Industrial Commis¬ 
sion, 30 N.B.2d 337, 187 Ohio St 
341—^Hamden Lodge No. 517, L O. 

O. F., V. Ohio Fuel Gas Co., 189 N.B. 
246, 127 Ohio St 469—^Bevilacaua v. 
Mack, 109 N.E.2d 565, 92 Ohio App. 
63—Witherspoon v. Haft App., 103 
N.B.2d 275. affirmed 106 N.E.2d 296, 
167 Ohio St 474—Gnat v. Packard 
Elec. Division General Motors 
Corp., App., 88 N.E.2d 811—Cin¬ 
cinnati & Suburban Bell Tel. Co. v. 
City of Cincinnati, 85 N.E.2d 393, 
84 Ohio App. 621—Jacobs v. Indus¬ 
trial Commission, App., 83 N.E.2d 
421—Cheney v. Garrett App., 76 N. 
E2d 96—Winkler v. City of Colum¬ 
bus, App., 71 N.E.2d 729, reversed 
on other grounds 77 N.E2d 461, 149 
Ohio St 89—Kercher v. City of 
Cbnneaut 65 N.E.2d 272, 76 Ohio 
App. 491—Collins v. Pennsylvania 
R.. Co., 63 N.E2d 225, 76 Ohio App. 
115—^ihiomln V. Norwood Sash & 
Door Mfg. Co., 59 N.E.2d 605, 74, 
Ohio App. 606—Schnarre v. Camp¬ 
bell, App., 46 N.E.2d 806—^Feldhaus 
▼. City Ry. Co., App., 45 N.E2d 802 
—^Thomas v. Pennsylvania R. Co., 
45 N.B.2d 776, 70 Ohio App. 191— 
Colwell V. Dwyer, App., 35 N.E.2d 
789—Williams v. Middendorf, App., 
82 N.E.2d 436—Shoup v. Clemans, 
App., 31 N.E.2d 103—Salko v. Met¬ 
ropolitan Life Ins. Co., 8 NJBl2d 
664, 52 Ohio App. 367. 

Okl.—Harmon v. Metccdfe, 226 P.2d 
979, 204 OkL 79. 

Or.—Garrett v. Eugene Medical Cen¬ 
ter, 224 P.2d 563, 190 Or. 117. 

Pa.—Snyderwine v. McGrath, 22 A. 
2d 644, 343 Pa. 245. 

R.L—Greenstein v. Singer, 93 A.2d 


806, reargument denied 96 A.2d 628 
—^Burke v. United Elec. Rys. Co., 88 

A. 2d 88, 79 R.I. 50--Watson v. 
Durepo, 71 A.2d 103, 76 R.I. 375, 
reargument denied 71 A.2d 509, 76 
R.L 376—^Kshonsky v. Passarelli, 

66 A.2d 804, 75 R.L 869—Kent v. 
Draper Soap Co., 63 A.2d 671, 75 

R. L 30—Nottie v. Picchione, 69 A. 
2d 177, 74 R.L 93—Sylvester v. 
Buerhaus, 45 A.2d 150, 71 R.I. 335 
—^Milliken v. Weybosset Pure Food 
Market 44 A.2d 723, 71 R.L 312— 
Shipman v. United Elec. Rys. Co., 
26 A.2d 478, 68 R.I. 39—Harmon v. 
Costanza, 23 A.2d 180, 67 R.I. 291 
—Stedman v. Hinman, 21 A.2d 10, 

67 R.I. 123—^Robitaille v. Proctor, 
20 A.2d 276, 66 R.L 499—BouthiUier 
V. United Elec. Rys. Co., 193 A. 618, 
58 R.I. 419—Mechanics Nat Bank 
of Providence v. Tomaslan, 189 A. 
18, 57 R.I. 247. 

S.C.—Gomllllon v. Forsythe, 62 S.B. 
2d 297, 218 S.C. 211—Fagan v. Tim¬ 
mons, 54 S.E.2d 536, 215 S.C. 116, 
certiorari denied 70 S.Ct 306, 338 

U. S. 904, 94 L.Ed. 556, rehearing 
denied 70 S.Ct 1018, 339 U.S. 992, 
94 L.Ed. 1392—Vogel v. Johnson, 48 

S. E.2d 717. 213 S.C. 176—Thomas 

V. Atlantic Greyhound Corp., 29 S. 

B. 2d 196, 204 S.C. 247—Bedford v. 
Armory Wholesale Grocery Co., 10 
S.E.2d 330, 195 S.C. 150—Hyman 

V. Carolina Veneer & Lumber Co., 

9 S.E2d 27, 194 S.C. 67—Waites v. 
Brotherhood of Maintenance of 
Way Employees, 189 S.E. 355, 182 
S.C. 347—^Tyler v. Sovereign Camp, 

W. O. W., 181 SB. 650, 177 S.C. 
454—Green v. Greenville County, 
180 S.B. 471, 176 S.C. 433. 

SB.—Hansen v. Isaak, 19 N.W.2d 521, 
70 S.D. 529. 

Tenn.—Harding v. Moore, App., 262 S. 
W.2d 702—^Tearwood, for Use of 
American Ins. Co. of Newark, N. 
J., V. Louisville & N. R. Co., 222 S. 

W.2d 88, 32 Tenn.App. 115—Purser 

V. Thompson, 219 S.W.2d 211, 31 
Tenn.App. 619—^Ezell v. Post Sign 
Co., 206 S.W.2d 13, 80 Tenn.App. 
256—McGlnnlss v. Brown, 204 S. 

W. 2d 334, 80 Tenn.App. 178— 
Hughes V. Taylor, 198 S.W.2d .837, 
29 Tann.App. 548—Tennessee Cent. 
By. Co. V, McCowan, 188 S.W.2d 
931, 28 TennA.pp. 225—Patillo v. 
GambiU, 124 S.W.2d 272, 22 Tenn. 
App. 485—^Batts v. City of Nash¬ 
ville, 128 S.W.2d 1099, 22 Tenn. 
App. 418—Tovm of Dickson v. 
Stephens, 96 S.W.2d 201, 20 Tenn. 
App. 195—Caldwell v. Hodges, 77 S.. 
W.2d 817, 18 T6nn.App. 855— 
Finchem v. Oman, 72 S.W.2d 664, 
18 Tenn.App. 40—Jackson v. Texas 
Co., 10 Tenn.App, 235—Williams v. 
Bass, 8 Tenn.App. 482—Stanley 
Bird Motor Co. v. Alley, 1 Tenn. 
App. 202. 

Tex.—Abbott v. City of Granbury, 
Civ.App., 252 S.W.2d 231, error re¬ 
fused no reversible error—McEl- | 
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wee V. Mfrs. Casualty Ins. Co., Civ. 
App., 221 S.W.2d 381, error refused 
no reversible error—0*Quinn v. 
Texas Emp. Ins. Ass*n, Civ.App., 
219 S.W.2d 119, error refused no re¬ 
versible error—Evans v. Houston 
Printing Corp., CivA.pp., 217 S.W. 
2d 85, error refused no reversible 
error—^Berry v. Humble Oil & Re¬ 
fining Co., Civ.App., 205 S.W.2d 376, 
error refused no reversible error— 
Robelin V. Brooke, Clv.App., 201 S. 
W.2d 98—Somerville v. Smith, Civ. 
App., 200 S.W.2d 242—^Pacific Emp. 
Ins. Co. V. Gkige, Civ.App., 199 S.W. 
2d 637, refused no reversible error 
—^Baker v. Mays & Mays, Civ.App., 
199 S.W.2d 279, error dismissed— 
Texas Emp. Ins. Ass*n v. Ferguson, 
CIvAlPp., 196 S.W.2d 677—Coca- 
Cola Bottling Co. of Fort Worth 
V. Burgess, Clv.App., 195 S.W.2d 
879, error refused no reversible er¬ 
ror—^Traders & General Ins. Co. v. 
Scott Civ.App., 189 S.W.2d 648, re¬ 
fused for want of merit—Walker- 
Smith Co. V. Whaley, Civ.App., 186 
S.W.2d 614—^Magnolia Petroleum 
Co. V, Johnson, Clv.App., 176 S.W. 
2d 774—Ray V. Metzger, ClvA.pp., 
165 S.W.2d 207, affirmed 172 S.W.2d 
480, 141 Tex. 872—McCrory*s 

Stores Corp. v. Murphy, CIvAlpp., 
164 S.W.2d 735, error refused— 
Stone V. Fitts, C9Lv.App., 160 S.W. 
2d 1013, reversed on other grounds 
Fitts V. Stone, 166 S.W.2d 897, 140 
Tex. 206—Newsom v. Booth, Civ. 
App., 140 S.W.2d 459—Sherman v. 
Sipper, Civ.App., 129 S.W.2d 468, re¬ 
versed on other grounds 152 S.W.2d 
819, 137 Tex. 86, 137 A.L.R. 263— 
J. S. Abercrombie Co. v. Delcomyn, 
Civ.App., 116 S.W.2d 1105, reversed 
on other grounds 135 S.W.2d 978, 
134 Tex. 490. 

Utah.—^Boskovich v. Utah Const Co., 
259 P.2d 885—^ETnlayson v. Brady, 
240 P.2d 491. 

Vt—Comstock V. Shannon, 73 A.2d 
111, 116 Vt 246—^Pacific Lumber 
Agency v. National Aircraft Ma¬ 
terials Corp., 182 A. 192, 108 Vt 
10 . 

Wash.—^Minch v. Local Union No. 
370, Intern. Union of Operating 
Engineers, 265 P.2d 286—Shook v. 
Bristow, 250 P.2d 946, 41 Wash.2d 
623—Myers v. Little Church by 
the Side of the Road, 227 P.2d 165, 
87 Wash.2d 897—Olsen v. White, 
221 P.2d 542, 87 Wash.2d 62—Par¬ 
rish V. Ash, 208 P.2d 330, 32 Wash. 
2d 687—Walsh v. West Coast Coal 
Mines, 197 P.2d 283, 81 Wash.2d 896 
—WiUiams v. Hofer, 191 P.2d 306, 
80 Wash.2d 268—Kellerher v. Port¬ 
er, 189 P.2d 223, 29 Wash.2d 650— 
Pollard V. Wittman, 188 P.2d 175, 
28 Wash.2d 367—^Brucker v. Mat- 
sen, 189 P.2d 276, 18 Wash.2d 876— 
Gray v. Wikstrom Motors, 128 P. 
2d 490, 14 Wash.2d 448—Ooxpus Ju¬ 
ris cited in. McGrady v. Brink, 81 

P.2d 800, 802, 195 Wash. 626. 
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er inferences that may be drawn therefrom,32 is to I be viewed and construed in the light most favorable 


Webb v. Harrison, 81 S.E.2d 
686, 127 W.Veu 124. 

64 O.J. P 446 note 64, p 447 note 66, 
p 484 note 69, p 485 note 70, p 487 
note 71. 

SYldenoe of or for opposincr party 
XU.—^Bay Island Drainage and Levee 
District No. 1 v. NussbaTim, 66 N. 
E.2d 615, 388 IIL 131. 

Iowa.— Tuthill v. Alden, 30 N.W.2d 
726, 239 Iowa 181. 

lAo.—^HarshaJc v. William J. Brennan 
Grocery Co., App., 83 S.W.2d 185. 
Tex.—^Richards v. Cornish, Clv.App., 
190 S.W.2d 861—Standard Accident 
Ins. Co. V. Andreason, Civ.App., 183 
S.W.2d 681—Pope v. Clary, Civ. 
App., 161 S.W.2d 828, error refused 
—^Lone Star Gas Co. v. Bradford, 
Civ App., 147 S.W.2d 647, error dis¬ 
missed, Judgment correct—^Barrett 
V. Commercial Standard Ins. Co., 
av.App., 146 S.W.2d 316. 

Strongest legitimate view 
Tenn.—^People v. First Nat. Bank of 
Smyrna, 196 S.W.2d 563, 29 Tenn. 
App. 327. 

rnll probative foroe 
N.J.—Goldstein v. Barclay Amuse¬ 
ment Corp., 8 A2d 171, 123 N.J.Law 
166. 

Wyo.—In re Lane's Estate, 58 P.2d 
416, 50 Wyo. 119, rehearing denied 
60 P.2d 360, 50 Wyo. 119. 

OonlUots; eontradiotions 

(1) All conflicts must be resolved 
in favor of party against whom mo¬ 
tion is directed. 

U.S.—Reno Sales Co. v. Pritchard 
Industries, C.AI1L, 178 F.2d 279. 
Cal.—Neuber v. Royal Realty Co,, 
195 P.2d 501, 86 CAlApp.2d 596. 
D.C.—Baltimore & O. R. Co. v. Pos- 
tom, 177 P.2d 68, 86 TT.S.App.D.a 
207. 

Mo.—In re Bearden, App., 86 S.W.2d 
585. 

Pa.—Bricker v. Gardner, Com.Pl., 66 
Dauph.Co. 384, affirmed 48 A2d 209, 
855 Pa. 85. 

(2) Contradictions in testimony 
must be resolved in favor of party 
against whom motion Is urged.— 
Safety Cas. Co. v. Link, Tex.ClvApp., 
209 S.W.2d 391, error refused no re¬ 
versible error. 

Pacts; controverted q.'OMrtloiis of fact 

(1) The facts must be resolved in 
favor of party against whom motion 
is directed.—Smith v. Eagey, 78 P. 
2d 56, 146 ^n. 563. 

(2) All controverted facts, or con¬ 
troverted questions of fact, must be 
resolved in favor of the party oppos¬ 
ing the motion. 

Ill.—^Bay Island Drainage and Levee 
Dist. No. 1 V. Nussbaum, 56 N.E.2d 
615, 388 m, 181. 

Mont.—^Harrer v. Montgomery Ward 
& Co., 221 P.2d 428, 124 Mont 295. 
Neb.—Evans v. Messick, 63 N.W.2d 


491, 158 Neb. 486—Styskal v. Brick- 
ey. 62 N.W.2d 854, 168 Neb. 208— 
Ring V. Kruse, 62 N.W.2d 279, 158 
Neb. 1—Security Ins. Co. v. Omaha 
Coca-Cola Bottling Co., 62 N.W.2d 
127, 167 Neb. 923—Cronin v. Swett 
61 N.W.2d 219, 167 Neb. 662—Dorn 
V. Sturges, 69 N.W.2d 751, 167 Neb. 
491—Haight v. Nelson, 59 N.W.2d 
576, 167 Neb. 641—In re Smoke's 
Estate, 59 N.W.2d 184, 167 Neb. 162 
—Cunning v. Knott 59 N.W.2d 180, 
167 Neb. 170—Angstadt v. Coleman, 
68 N.W.2d 607, 166 Neb. 860—Mont¬ 
gomery V. Ross, 58 N.W.2d 340, 166 
Neb. 875—^Bishop v. Schofield, 58 
S.W.2d 207, 156 Neb. 830—Dinkel 
V. Hagedom, 56 N.W.2d 464, 156 
Neb. 419—^Hilzer v. Farmers Irr. 
Dist, 66 N.W.2d 457, 156 Neb. 898 
—Davis V. Splndler. 56 N.W.2d 107. 
166 Neb. 276—Sautter v. Poss, 60 
N.W.2d 647, 156 Neb. 62—Bank of 
Keystone v. Kayton, 50 N.W.2d 611, 
165 Neb. 79—^Long v. Carpenter, 60 
N.W.2d 67. 164 Neb. 862—Gade v. 
Carlson, 48 N.W.2d 727, 164 Neb. 
710—Kiiska v. Nichols Const Co., 
48 N.W.2d 682, 164 Neb. 680—Stark 

V. Turner, 47 N.W.2d 669, 164 Neb. 
268—Gunn v. Coca-Cola Bottling 
Co. of Lincoln, 47 N.W.2d 397, 164 
Neb. 150—^Trebelhorn v. Bartlett 
47 N.W.2d 874, 154 Neb. 113—Tan- 
ney v. Nemer, 47 N.W.2d 368, 164 
Neb. 188—^Pahl v. Sprague,* 42 N. 

W. 2d 867, 162 Neb. 681—Umberger 

V. Sankey, 38 N.W.2d 21, 161 Neb. 
488, rehearing denied 88 N.W.2d 
651, 161 Neb. 626—Plumb v. Burn¬ 
ham, 86 N.W.2d 612, 161 Neb. 129 
—Smith V. Platte Valley Public 
Power & Irrigation Dist, 36 N.W. 
2d 478, 161 Neb. 49—Krlchau v. 
Chicago, B. & Q. R. Co., 84 N.W.2d 
899, 160 Neb. 498—McNally v. 

Ponce, 84 N.W.2d 262, 150 Neb. 
267—Kipf V. Bltner, 83 N.W.2d 618, 
160 Neb. 155—Roby v. Auker, 82 
N.W.2d 491, 149 Neb. 734—Dick- 
nian v. Hackney, 81 N.W.2d 282, 
149 Neb. 367—Fentress v. Coopera¬ 
tive Refinery Ass’n, 81 N.W.2d 225, 
149 Neb. 866—^Buresh v. George, 
31 N.W.2d 106, 149 Neb. 340— 
Thomas v. Poulson, 30 N.W. 2d 69, 
149 Neb, 44—Gutoski v. Herman, 
26 N.W.2d 902, 147 Neb. 1001— 
Hughes V. Coniglio, 25 N.W.2d 405, 
147 Neb. 829—Hammond v. Morris, 
24 N.W.2d 683, 147 Neb. 600—Mc¬ 
Intosh V. Union Paa R. Co., 22 
N.W.2d 179, 146 Neb. 844^Mohatt 
V. Olson, 21 N.W.2d 516, 146 Neb. 
764—^Loudy v. Union Pac. R. Co., 21 
N.W.2d 431, 146 Neb. 676—Robin¬ 
son V. Central Neb. Public Power & 
Irr. Dist, 20 N.W.2d 509, 146 Neb. 
684—Ellis V. Union Pac. R. Co., 19 
N,W.2d 641, 146 Neb. 897, opinion 
adhered to 22 N.W.2d 305, 147 Neb. 
18, reversed on other grounds 67 
S.Ct 698, 329 U.S. 649, 91 L.Ed. 672 
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—^In re Johnson's Estate, 16 N.W. 
2d 504, 146 Neb. 333—Hollenbeck v. 
Guardian Nat Life Ins. Co., 14 
N.W.2d 830, 144 Neb. 684—Roberts 
V. Carlson, 8 N.W.2d 176, 142 Neb. 
861—^Bowerman v. Greenberg, 7 
N.W.2d 711, 142 Neb. 721—Ma- 
loepszy V. Central Market 7 N.W. 
2d 74, 142 Neb. 570, vacated on oth¬ 
er grounds 9 N.W.2d 474, 148 Neb. 
356—Grantham v. Watson Bros. 
Transp. Co., 6 N.W.2d 372, 142 Neb. 
362, rehearing denied 9 N.W. 2d 
167, 142 Neb. 362—Parks v. Metz, 
299 N.W. 643, 140 Neb. 236—Groat 
V. Clausen, 298 N.W. 563. 189 Neb. 
689—Element v. Lindell, 298‘ N.W. 
137, 139 Neb. 640. 

Utah.—Boskovich v. Utah Const Co., 
259 P.2d 885. 

On plaintUTs motion 

(1) Evidence must be viewed in 
light or aspect most favorable to 
defendant. 

Ga.—Hamlin v. Lupo, 101 S.E. 6, 24 
Ga.App. 408. 

m.—^Hoefler v. Erickson, 73 N.E.2d 
448, 331 HLApp. 677 —^Lomaz v. 
Brooks, 43 N.E.2d 421, 316 IllApp. 
667. 

Iowa.—Natalini v. Northwestern Fire 
& Marine Ins. Co., 259 N.W. 577, 
219 Iowa 806. 

Mich.—^White v. Huffitnaater, 82 N.W. 

2d 447, 321 Mich. 225. 

Neb.—McNally v. Ponce, 84 N.W.2d 
262, 160 Neb. 267. 

NJd.—Goldenberg v. Village of Capi- 
tan, 203 P.2d 370, 63 N.M. 137. 

R.L—^Tortolani v, Fabbri, 56 A2d 
858. 73 R.I. 432—Klanian v. New 
Tork Life Ins. Co., 26 A2d 608, 68 
R.L 126, 162 AL.R. 87, reargument 
denied 27 A2d 338, 68 R.L 262, 152 
AL.R. 87. 

64 C.J. p 447 note 66 [b]. 

(2) Defendant is entitled to every 
reasonable intendment which follows 
from testimony on which he relies.— 
Bell V. Kansas City Life Ins. Co., Mo. 
App., 71 S.W.2d 136. 

32i U.S. — Chicago, R. L & P. It Co. 
V. Consumers Co-op. Ass'n, C.A 
Kan., 180 P.2d 900, certiorari de¬ 
nied 71 S.Ct 42, 340 U.S. 813, 95 
L.Ed. 698—^Long v. Clinton Avia¬ 
tion Co., C.AC 0 I 0 ., 180 P.2d 666— 
Giliberto v. Yellow Cab Co., C.A 
Ill., 177 F.2d 287—Kravat v. In¬ 
demnity Ins. Co., of North Ameri¬ 
ca, C.C.AMich., 162 F.2d 386—Al¬ 
len V. Pennsylvania R. Co., C.C.A 
Ill., 120 P.2d 63—^Brinegar v. 
Green, C.C.AIowa, 117 P.2d 816— 
Johnson v. J. H. Yost Lumber Co., 
C.CA.Neb., 117 F.2d 63—Storck v. 
Northwestern Nat Casualty Co., 
C.CA.Wis., 116 P.2d 889—Jones v. 
U. S., C.CA.Ark., 112 P.2d 282— 
Futrell V. Arkansas-Missouri Pow¬ 
er Corp., C.CA.Ark., 104 P.2d 762 
1 —^Luhman v. Hoover, C.CA.Mich., 
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100 F.2d 127—Smith ▼. S. S. Kresge 
Co.. C.C.A.MO.. 79 P.2d 361—Plant 
V. White River Lumber Co., C.C.A. 
Ark., 76 F.2d 155—Adams v. Baron 
G. Collier. Inc.. C.CA.Neb., 73 P.2d 
975—Chicago, M., St. P. & P. R. R 
Co. V. Linehan, C.C.AMinn.. 66 F. 
2d 373—Morris v. Sells Floto Cir¬ 
cus. aC.AN.C., 66 F.2d 782—Ash¬ 
er V. U. S., C.C.AArk., 63 F.2d 20 
—^Ma4or v. McCurdy, D.C.S.C., 118 
F.Supp. 637—Copley v. Stone. D.C. 
S.C.. 76 F.Supp. 203—^McHugh v. 
National Lead Co.. l>.C.Mo.. 60 F. 
Supp. 17. 

Ark.—Western Union TeL Co. v. 
Byrd, 122 S.W.2d 699, 197 Ark. 162 
—Smith V, McBachln. 67 S.W.2d 
1043. 186 Ark. 1132. 

D.C.—^Tobiu V. Pennsylvania R. Co., 
100 F.2d 436. 69 App.D.C. 262, cer¬ 
tiorari denied Pennsylvania R. Co. 
V. Tobin. 59 S.Ct. 488, 306 U.S. 640, 
83 L.Bd. 1040—Walford v. McNeill, 
100 F.2d 112, 69 App.D.C. 247— 
Jackson v. Capital Transit Co.. 99 
F.2d 380. 69 App.D.a 147, certio¬ 
rari denied 59 S.Ct 464, 306 U.S. 
€30, 83 L.Ed. 1032—Fleming ▼. Fisk, 
87 F.2d 747, 66 App-D.C 350—S. S. 
Kresge Co. v. Kenney, 86 F.2d 651, 
66 App.D.C. 274—Speirs v. District 
of Columbia. 85 F.2d 693, 66 App. 
D.C. 194—Schwartzman v. Lloyd, 
82 F.2d 822, 65 AppJl.C 216—Hop¬ 
kins V. Baltimore 6b O. R Co., 81 
F.2d 894, 66 APP.D.C. 167—Kelly 
Furniture Co. v. Washington Ry. & 
Electric Co., 76 F.2d 985, 64 .^p. 
D.C. 216—Yaughn v. Neal, Mun. 
App., 60 A2d 234—^Lalekos v. Man- 
set Mun.App., 47 A2d 617—Wash¬ 
ington Realty Co. v. Harding, Mun. 
App., 46 A2d 785. 

ZU.—Mitchell V. Van Scoyk, 116 N.E. 
2d 226, 1 I11.2d 160—^Heideman v. 
Kelsey, 111 N.B.2d 538, 414 Ill. 
462—Lake v. Seiffert 102 N.B.2d 
294, 410 HI. 444—Ennis v. Gale, 96 
NJBI.2d 822, .407 HI. 216—Lindroth 
V. Walgreen Co., 94 N.E.2d 847, 407 
Ill. 121—^Bay Island Draixiage and 
Xjevee District No. 1 v. Nussbaum, 
56 N.E.2d 615, 888 HL 131—Beckett 
V. F. W. Wool worth Co., 34 N.B.2d 
427, 876 Ill. 470—Darmody v. Kro¬ 
ger Grocery & Baking Co., 1 NJB}.2d 
66, 362 HL 654—Streeter v. Hum- 
riohouse, 191 N.E. 684, 387 HL 234 
—Williams v. Consumers’ Co., 186 
N.B. 217, 362 HL 51—Gillan v. Chi¬ 
cago. N. S. & M. R Co., 117 N.E.2d 
833, 1 HlApp.2d 466—^Evans v. Mc- 
David, 117 NE.2d 797, 1 HLApp.2d 
423—Kettlewell v. Prudential Ins. 
Co. of America, 117 N.E.2d 668, 1 
HLApp.2d 800—Poulson v. Poulson, 
117 NJBl2d 310, 1 IlLApp.2d 201 
—Carson v. Weston Hotel Oorp., 
116 N.E.2d 800, 351 HLApp. 628— 
Schmedeke v. Wabash R Oo., 112 
N.E2d 742, 360 HLApp. 323—Rich- 
miller V. Reddick, 110 N.E2d 876, 
349 HlApp. 466—George v. B. L Du 
Pont De Nemours & Co., 109 N.B.2d 
392, 348 HlJLpp. 495—^Tangalln v. 
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caty of caicaso, 108 K.E!.2d 801, 
848 HLApp. 390—^Bales v. Pennsyl¬ 
vania R Co., 107 N.B.2d 179, 347 
HLApp. 466—Wolf v. Kapple, 106 
N.B.2d 767, 347 HlA.pp. 812—Lin¬ 
coln v. Prudential Ins. Co. of Amer¬ 
ica, 104 N.R2d 347, 345 IllAipp. 647 
—^Brandt v. Pennsylvania R Co., 
98 N.E.2d 136, 343 HlApp. 146— 
Donnelly v. Pennsylvania R Co., 97 
N.B.2d 846, 342 llLApp. 556, af¬ 
firmed 105 N.E.2d 730, 412 HL 116, 
certiorari denied Pennsylvania R 
Co. V. Donnelly, 73 S.Ct 98, 844 U. 
S. 855, 97 L.Ed. 663—Keim v. Nich¬ 
ols, 91 N.E2d 744, 840 Hl.App. 337 
—Piggott V. Newman, 86 N.B.2d 
670, 338 IlLApp. 198—^Hughes v. 
Bandy, 84 N.R2d 664, 386 HLApp. 
472, affirmed 87 N.R2d 865, 404 
Ill. 74—Stephens v. Weigel. 82 N. 
R2d 697, 336 HLApp. 86—^Plper v. 
Dowell, Inc., 80 NJB1.2d 736, 335 HI. 
App. 837—^Dletz v. Firestone Tire 
& Rubber Co., 77 N.B.2d 888, 388 
IlLApp. 654—^Roadruck v. Schultz, 

77 N.B.2d 874, 333 HlApp. 476— 
RTiege v. Gardner, 76 N.R2d 230, 
382 H1.APP. 588—^Lyons v. Michigan 
Blvd. Bldg. Co.. 73 N.E.2d 776, 381 
HLApp. 482—Hoefler v. Erickson, 
73 N.B.2d 448, 831 HlApp. 677— 
Moffitt V. O. L. D. Forwarding Co., j 

78 NJB].2d 164. 831 HlApp. 278— 
Le Maitre v. Union Elec. Power Co., 
73 N.R2d 125, 331 HLApp. 270— 
MUler V. Baltimore & O. S. W. R 
Co., 70 N.R2d 268, 330 IlLApp. 129 
—Raimondi v. Zittrin Truck Lines, 
70 N.B.2d 221, 829 IU.App. 660— 
Panella v. Weil-McLain Co., 67 N. 
R2d 699, 329 Hl.App. 240—Lind¬ 
roth V. Walgreen Co., 67 N.E.2d 595, 
329 HLApp. 105—Ritter v. Nieman, 
67 N.R2d 417, 329 HLApp. 163— 
Coulson V. Discerns, 66 N.R2d 728, 
829 IlLApp. 28—^Barnhart v. Mar¬ 
tin, 64 N.R2d 743, 827 HlApp. 651 
—Nelson v. Armistead. 63 N.E.2d 
648, 827 HlApp, 184—Krueger v. 
Richardson, 61 N.E.2d 399, 326 HI. 
App. 205—Schneiderman v. Inteiv 
state Transit Lines, 60 N.R2d 908, 
326 HlApp. 1, reversed on other 
grounds 69 N.E.2d 293, 394 HL 569 
—Olympia Fields Country Club v. 
Banker^ Indem. Ins. Co., 60 N.R2d 
896, 825 IlLApp. 649—Powell v. 
Weiner, 60 N.R2d 646, 325 HLApp. 
697—^MoUtor v. Chicago Title & 
Trust Co., 59 N.R2d 695, 325 HL 
App. 124—Arado v. Epstein, 55 N. 
R2d 561, 323 HlApp. 194—Bone v. 
Publlz Great States Theatres, 54 
N.E.2d 98, 322 IlLApp. 178—Kreger 
V. George W. Diener Mfg. Co., 58 
N.R2d 26, 321 IlLApp. 802—Perlo- 
let V. City Nat. Bank & Trust Co. 
of Chicago, 53.N.E.2d 22, 321 HL 
App. 303—Collins v. City of Chica¬ 
go, 52 N.E.2d 473, 321 HlApp. 73— 
Guentner v. Stober, 52 N.R2d 322, 
321 HlApp. 168—Relaco Rosin 
Products Co. V. National Casein 
Co., 52 N.R2d 322, 321 IlLApp. 159 
—Reed V. Landau, 52 N.R2d 306, 


821 Hl.App. 19—^Baumgardner v. 
Boyer, 51 N.R2d 784, 320 IlLApp. 
438—^In re McCormack’s Estate, 51 
N.E.2d 617, 320 IlLApp. 439—Kouba 
V. City of Chicago, 61 N.B.2d 617, 
320 IlLApp. 435—^McKay v. Han¬ 
nah, 51 N.R2d 608, 320 HLApp. 
437—^Hogmire v. Volta, 49 N.E.2d 
811, 319 HLApp. 644—Kelly v. Fox, 
48 N.R2d 592, 318 HlApp. 481— 
McNaghten v. Northwestern Mut. 
Life Ins. Co., 48 N.E.2d 200, 318 
HlApp. 890—Carrell v. New York 
Cent. R Co., 47 N.R2d 130, 317 
Hl.App. 481, affirmed 52 N.R2d 201, 
384 HI. 599—Pastore v. Sasso, 46 
N.E.2d 857, 817 IRApp. 638—Rose 
V. City of Chicago, 46 N.R2d 717, 
817 HlApp. 1—Sturgeon v. Quar- 
ton, 44 N.R2d 766, 316 HlApp. 808 
—Lomax v. Brooks, 43 NJil.2d 421, 
815 Ill.App. 667—Zator v. Cum¬ 
mings, 42 N.R2d 858, 816 HlApp. 
210—Dreene v. Five Cent Cab Co., 
40 N.R2d 739, 818 HLApp. 539, af¬ 
firmed 46 N.R2d 886, 881 HL 594 
—^Kane v. Wehner, 39 N.R2d 61, 
812 HlApp. 891—^EEirshman v. Na¬ 
tional Mineral Co., 35 NE.2d 693, 
311 IllAPP. 169—Glllett v. Wll- 
Uamsville State Bank, 34 N.R2d 
552, 310 HLApp. 395—Partridge v. 
Enterprise Transfer Co., 30 N.E.2d 
947, 807 HLApp. 886—Keehn v. 
Braubach, 80 N.E.2d 156, 807 HI. 
App. 839—Bellomy v. Bruce, 26 N. 
R2d 428, 808 HlApp. 849—Woods 
V. Lawndale Theatre Corp., 24 N.B. 
2d 193, 802 IlLApp. 570—Geiselman 
V. Strubhar, 23 N.R2d 388, 802 
HlApp. 23—Germann v. Huston, 23 
N.R2d 871, 802 HlApp. 88—Reilly 
Tajr & Chemical Corp. v. Lewis, 28 
N.E.2d 243, 301 HlApp. 459—Mesce 
V. City of Chicago, 23 N.R2d 188, 
301 HlApp. 429—Schmidt v. Ander¬ 
son, 21 N.E.2d 825, 801 HlApp. 28— 
Rich V. Albrecht, 21 N.R2d 633, 
300 HlApp. 493—Synwolt v. Klank, 
15 NJBI2d 896, 296 HlApp. 79— 
Wolever v. Curtis Candy Co., 13 N. 
B.2d 197, 203 IlLApp. 686—Gardiner 
V. Richardson, 11 N.R2d 824, 293 
HLApp. 40—^Thomason v. Chicago 
Motor Coach Co.. 10 N.R2d 714, 292 
IU.APP. 104—Fisher v. Wittier. 1 
N.B.2d 908, 285 HlApp. 261—Mahan 
V. Richardson, 1 N.E.2d 100, 284 
IlLApp. 498—Capelle v. Chicago & 
N. W. R Co., 280 HLApp. 471. 

Ind.—Slinkard v. Babb, App., 112 N. 
R2d 876, rehearing denied 117 N. 
E.2d 564--<lhacker v. Marcus, 86 N. 
R2d 708, 119 IndLApp. 672, rehear¬ 
ing denied 89 N.R2d 455, 119 Ind, 
App. 672—Carmen v. Ell Lilly & 
Co., 82 N.B.2d 729, 109 IndApp. 76. 

Iowa.—Hahn v. Strubel, 62 N.W.2d 
28, 243 Iowa 438—Janes v. Roach, 
290 N.W, 87, 228 Iowa 129—Tance 
V. Hoskins, 281 N.W. 489, 225 Iowa 
1108, 118 AL.R 1186—Russell v. 
lieschensky, 276 N.W. 608, 224 Iowa 
884—McWilliams v. Beck, 262 N-W. 
781, 220 Iowa 906—Bauer v. Reav- 
ell, 260 N.W. 39, 219 Iowa 1212— 
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to the party against whom the motion is directed, | or most strongly in his favor, and most strongly 


Calvert v. Ma^on CSlty Loan & In¬ 
vestment Co., 259 N.W. 462, 219 
Iowa 963. 

Kan.—Mosley v. Unnih, 95 P.2d 537. 
150 Kan. 469. 

Ky.—^Provident Life & Accident Ins. 
Co. of Chattanooga, Tenn., v. Dlehl- 
man. 82 S.W.2d 850, 259 Ely. 320— 
Dolle V. Melrose Properties, 67 S. 
W.2d 706, 252 Ky. 482. 

Me.—^Andreu v. Wellman, 68 A2d 
926, 144 Me. 36—Archer v. Mina. 
Casualty Co., 55 A.2d 135, 143 Me. 
64—^Howe V. Houde^ 16 A.2d 740, 
137 Me. 119. 

Md.—Sunshine Laundry Corp. v. 
White, 80 A.2d 1, 197 Md. 582— 
Jay Dee Shoes v. OstrofC, 59 A2d 
738, 191 Md. 87—dautlce v. Mur¬ 
phy, 26 A.2d 406, 180 Md. 558— 
Monumental Printing Co. v. Kdell, 
164 A. 171, 163 Md. 551. 

Mass.—^Bellenger v. Nally, 185 N.EI 
346, 282 Mass. 523. 

Mich.—Bramer v. Ames, 61 N.W.2d 
160, 338 Mich. 226—Lepley v. Bry¬ 
ant. 57 N.W.2d 607, 336 Mich. 224— 
Anderson v. Kearly, 20 N.W.2d 728, 
312 Mich. 666—^McDuffie v. Root, 1 
N.W.2d 544, 300 Mich. 286. 

Minn.—^Ryan v. Griffin, 62 lT.W.2d 
504. 

Mo.—Becker v. Aschen, 131 S,W.2d 
633, 844 Mo. 1107—^Bean v. St Lou¬ 
is Public Service Oo., App., 233 S. 
W.2d 782—Barker v. Silverforth. 
App., 201 S.W.2d 408—Smiley v. 
Bergmore Realty Co., 73 S.W.2d 
886, 229 Mo.App. 141. 

Neb,—Bishop v. Schofield, 58 N-W,2d 
207, 166 Neb. 830—Scarborough v. 
Aeroservlce, Inc., 53 N.W.2d 902, 
155 Neb. 749, 80 AL.R.2d 1159— 
Quest V. Siast Omaha Dralnag-e 
List, 52 N.W.2d 417, 155 Neb. 638 
—‘Ulrich V. Batchelder, 10 N.W.2d 
637, 143 Neb. 697—Groat v. Clausen, 
298 N.W. 568, 189 Neb. 689. 

N.J.—Williams v. Sanacore, 78 A2d 
91, 11 N.J.Super. 51—Mullica v. 
Claps, 27 A.2d 882, 128 N.J,Law 
592—Cleary v. Meyer Bros., 176 A. 
187, 114 N.J.Law 120—Kempf v. 
New York, O. & W. Ry. Oo., 169 
A. 713, 112 N.J.Law 118—Smith v. 
James J. McFeely, Inc., 175 A. 368, 
13 N.J.Misc. 25. 

NJMC.-Haire v. Brooks, 83 P.2d 980, 
42 N.M, 634. 

N.C.—Bechtler v. Bracken, 11 S.E. 

2d 721, 218 N.C. 515. 

Ohio.—Parras v. Standard Oil Cb., 
116 N.R2d 800, 160 Ohio St 315— 
Biery v. Pennsylvania R. Co., 99 
N.BI2d 895, 156 Ohio St 76—Purdy 
V. Kerentoffi 89 N.m2d 565, 152 
Ohio St 891—^Hueter v. Blndachow- 
ski, 116 N.B.2d 598, 94 Ohio App. 
481—Hankln v. May Co., App., 108 
NJQ.2d 586—Cassidy v. Ohio Public 
Service Co., 69 N.B.2d 648, 78 Ohio 
App. 221, appeal dismissed 79 N.K. 
2d 912, 149 Ohio St 580—Bard v. 
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Cleveland, C., C 6b St I* R. Co., 
App., 36 N.SL2d 824. 

Okl.—Harmon v. Metcalfe, 226 P.2d 
979, 204 Okl. 79—WUlIe 6b Penix v. 
Paramore, 40 P.2d 1110, 170 Okl. 
499—Smith v. French, 40 P.2d 1038, 
170 Okl. 392—Wilcox v. Reynolds, 
36 P.2d 488, 169 Okl. 153—Morris 
V. McLendon. 27 P.2d 811, 167 Okl. 
68 . 

Or.—Glascock v. Anderson, 267 P.2d 
617, 198 Or. 499—^Blnn v. Spokane, 
P. 6b S. Ry. Co., 241 P.2d 876, 194 
Or. 288—^Bogart v. Cohen-Ander- 
son Motor Co., 98 P.2d 720, 164 Or. 
283—Christie v. Great Northern 
Ry. Co., 20 P.2d 877, 142 Or. S2L 
Pa.—Grande v. Wooleyhan Transp. 
Co., 46 A.2d 241, 353 Pa. 635— 
Hardman v. Stanley Co. of Ameri¬ 
ca, 189 A. 886, 125 Pa.Super. 41— 
Koplin V. Liouis K. Liggett Co., 181 
A. 381, 119 Pa.Super. 529, reversed 
on other grounds 185 A. 744, 822 
Pa. 333—^Murray v. Hlvely, Com. 
PL, 5 ChestCo. 71—^Thompson v. 
Lamoreaux, Com.PL, 33 DeLCo. 247 
—Brugh V. Philadelphia Suburban 
Transp. Co., Com.PL, 33 DeLCo. 131 
I —Jackson v. Thomas Conway, Jr., 
Inc., ComJPL, 27 DeLCo. 268—D. A. 

1 Stlckell 6b Sons v. Snyder, Com.PL, 

19 Northumb.Leg.J. 218. 

B.I.—Giorgio V. F. S. Pasme Co., 101 
A.2d 238—^Di Caprio v. Campanella 
6b Card! Const Co., 90 A.2d 784— 
Ehhonsky v. Passarelli, 66 A.2d 
804, 75 R.I. 869—Allen v. Pepin, 69 
A2d 349, 74 R.L 144—MUliken v. 
Weybosset Pure Food Market 44 
A2d 723, 71 R.L 812—Wholey v. 
Columbian Nat Life Ins. Co., 32 A. 
2d 791, 69 R.L 254, reargument de¬ 
nied 33 A.2d 192, 69 R.I. 254—Car- 
dell V. Shartenberg*s, Inc., 81 A.2d 
12, 69 R.L 97—^Baldwin v. Biggins, 
27 A2d 345, 68 R.L 324—Rowy v. 
Malnella, 26 A.2d 755, 68 R.L 149— 
Klanian v. New York Life Ins. Co., 
26 A.2d 608, 68 R.L 126, 152 A.L.R. 
87, reargument denied 27 A2d 338, 
68 R.L 252, 152 A.L.R. 87—Harmon 
V. Costanza, 23 A.2d 180, 67 R.L 
291—Stedman v. Hinmcm, 21 A.2d 
10, 67 R.I. 128—-Harrington v. Lig¬ 
gett Drug Co., 20 A.2d 637, 67 R.I. 
58—^Robitaille v. Proctor, 20 A.2d 
276, 66 R.L 499—^Banewlcz v. Sul¬ 
livan, 20 A.2d 273, 66 R.L 494— 
McDonald v. F. W. Woolworth Co., 

20 A.2d 250, 66 R.L 488—Harding 

V. Pierce, 13 A.2d 276, 64 R.L 490— 
Silvia V. Calzz, 7 A.2d 704, 63 R.L 
172—^Power Service Corp. v. Pas- 
coag Fire Dlst, 4 A.2d 261, 62 R.L 
167—Salerno v. Sheern, 3 A2d 657, 
62 R.L 121—Eckstein v. Caldwell. 
200 A. 434, 61 R.L 142, 119 A.L.R. 
1311—Luther v. Greenberg, 199 A. 
746, 61 R.L 20—^McFarland v. 

Lynch, 197 A. 202, 60 R.I. 126— 
Adam V. United Elec. Rya Co., 196 
A. 261, 59 R.L 460—Peters v. Unit- 

641 


ed Elec. Rys. Co., 189 A. 901, 57 R. 
L 311—Brodle v. Kiggin, 189 A. 851, 
57 R.L 288—Mechanics Nat Bank 
of Providence v. Tomasian, 189 A. 
18, 57 R.L 247—Cunningham v. 
Walsh, 163 A. 223, 53 R.L 23. 

S.C.—^Fagan v. Timmons, 54 S.E.2d 
536, 215 S.C. 116, certiorari denied 
70 S.Ct 306, 338 U.S. 904, 94 LuEd. 
556, rehearing denied 70 S.Ct 1018, 
339 U.S. 992, 94 L.Ed. 1392—Thom¬ 
as V. Atlantic Greyhound Corp., 29 
S.E.2d 196, 204 S.C. 247—Marks v. 
L M. Pearlstine & Sons, 26 S.E.2d 
835, 203 S.C. 318—^Rlser v. Indus¬ 
trial Life & Health Ins. Co., 184 S. 
E. 148, 179 S.a 437. 

Tex.—Phipps v. Evans, Clv.App., 255 
S.W.2d 893, reversed on other 
grounds Evans v. Phipps, Sup., 259 
S.W.2d 723—^Perron v. Baker Hotel 
of Dallas, CivA.pp., 228 S.W.2d 31 
—^Texas Pacific Coal db Oil Co. v. 
Wells, CivJLpp., 161 S.W.2d 927, af¬ 
firmed Wells V. Texas Pac. Coal & 
OU Co., 164 S.W.2d 660, 140 Tex. 2. 
Utah.—Cox V. Thompson, 254 P.2d 
1047—^Roach v. Ksrremes, 211 P.2d 
181, 116 Utah 405. 

Vt—^Pacific Lumber Agency v. Na¬ 
tional Aircraft Materials Corp., 182 
A. 192, 108 Vt 10. 

Wash.—Hutton v. Martin, 262 P.2d 
202 . 

W.Va.—Webb v. Harrison, 31 S.E.2d 
686, 127 W.Va. 124. 

Wyo.—^Rosson v. Hylton, 22 P.2d 195, 
45 Wyo. 540, 

64 C.J. p 447 notes 65, 66. 

Inferences generally see infra sub¬ 
division f (4) of this section. 
Strongest Inferenoes reasonably de^ 
dmclble in adverse par^s favor 
Iowa.—Helntz v. Iowa Packing Co., 
268 N.W. 607, 222 Iowa 517. 

gyery reasonable Intendment de- 
dudble ftom the evidence should be 
indulged in favor of the adverse par¬ 
ty. 

HL—^Bituminous Casualty Corp. v. 
City of Harrisburg, 24 N.B.2d 579, 
303 ni. 75. 

Tex.—Abbott v. City of Granbury, 
Civ.App., 252 S.W.2d 231, error re¬ 
fused no reversible error—^McElwee 

V. Mfrs. Casualty Ins. Co., Clv.App., 
221 S.W.2d 381, error refused no re¬ 
versible error—Texas Emp. Ins. 
Ass'n V. Ferguson, CivA.pp., 196 S. 

W. 2d 677—Standard Accident Ins. 
Co. V. Andreason, CivA.pp., 183 S. 
W.2d 681—McCrory*s Stores CorP. 
V. Murphy, ClvA^pp., 164 S.W.2d 
736, error refused—Pope v. Clearyt 
Civ.App., 161 S.W.2d 828, error re¬ 
fused. 

Xafarenees In aid of evidaice 

Every Inference reasonably i>€r- 
missible in support of the Issues 
should be carried to the aid of the 
evidence.—Willers v. Flanley Grain 
Co., 275 N.W. 474, 224 Iowa 409. 
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against the party making the motion ;3S but this 
does not mean that a strained construction must be 
put on the opposing party’s evidence.^^ 


This rule has been most commonly applied in 
cases where the motion for direction of verdict is 
made by defendant,36 and it applies even though 


33. Ariz.—Cope v. Southern Pac. Co., 
185 P.2d 772, 66 Ariz. 197. 

HI.—^Bituminous Casualty Corp. v. 
City of Harrisburg, 24 N.E.2d 579, 
303 ni. 75. 

Ean.—^Mathis v. Public School Bist. 
No. 103, Johnson County, 264 P.2d 
1082, 175 Kan. 453. 

Miss.—^Hutchins v. H. Li. Green Co., 
56 So.2d 499. 

S.C.—Walker v. Atlanta & C. A. Li. 

Ry. Co., 43 S.E.2d 206, 210 S.C. 443. 
Tex.—^Pacific Bmp. Ins. Co. v. Gage, 
Civ.App., 199 S.W.2d 537, refused no 
reversible error—^Baker v. Mays & 
Mays, Civ.App., 199 S.W.2d 279, er¬ 
ror dismissed—^Tezas Bmp. Ins. 
Ass*n V. FSrguson, Civ.App., 196 S. 
■W.2d 677—Coca-Cola Bottling Co. 
of Port Worth v. Burgess, Civ.App., 
195 S.W.2d 379, error refused no re¬ 
versible error. 

Wash.—^Minch v. Local Union No. 
370, Intern. Union of Operating En¬ 
gineers, 265 P.2d 286—Hutton v. 
Martin, 262 P.2d 202--Shook v. 
Bristow, 250 P.2d 946, 41 Wash.2d 
623—^Myera v. Little Church by the 
Side of the Road, 227 P.2d 165, 37 
Wash.2d 897—Olsen v. White, 221 
P.2d 542, 37 Wash.2d 62—Peoples 
Nat. Bank of Wash. v. Brown, 221 
P.2d 530, 37 Wash.2d 49—Parrish v. 
Ash, 203 P.2d 330, 32 Wash.2d 637— 
Walsh V. West Coast Coal Mines, 
197 P.2d 233, 31 Wash.2d 396— 
Williams v. Hofer, 191 P.2d 306, 
30 Wash.2d 253—Neel v. Henne, 190 
P.2d 775, 30 Wash.2d 24—Kellerher 

T. Porter, 189 P.2d 223, 29 Wash.2d 
650—Pollard v. Wlttman, 183 P.2d 
175, 28 Wash.2d 367—Blskaa v. Mil¬ 
ler, 177 P.2d 707, 27 Wash.2d 242 
—Everest v. Riecken, 174 P.2d 762, 
2$ Wash.2d 542—^Brucker v. Mat- 
sen, 139 P.2d 276, 18 Wash.2d 375— 
White V. Fenner, 133 P.2d 270, 16 
Wash.2d 226—^Billingsley v. Rovlg- 
Temple Co., 133 P.2d 265, 16 Wash. 
2d 202—Geisness v. Scow Bay 
Packing Co., 132 P.2d 740, 16 Wash. 
2d 1—Gray v. Wlkstrom Motors, 
128 P.2d 490, 14 Wash.2d 448— 
Briggs V. United Fruit & Produce, 
119 P.2d 687, 11 Wash.2d 466— 
lAndberg v. Steele, 104 P.2d 940, 5 
Wash.2d 54. 
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PlalstUPa evidence 
Ariz.—Jeune v. Del E. Webb Const. 
Co., 265 P.2d 1076. 76 Ariz. 418. 
Every intendment reasonably de- 
ducible from the evidence will be in¬ 
dulged against the proposed instruct¬ 
ed verdict—^Texas Emp. Ins. Ass'n v. 
Ferguson, Tex.Civ.App., 196 S.W.2d 
677. 

Ambignltlea In defendant's testimony 
On defendant’s motion for an in¬ 
structed verdict, ambiguities in his 


testimony, where he was called as on 
cross-examination, would be resolved 
against him for purposes of the mo¬ 
tion.—^Pollard V. O’Connor, 96 N.E2d 
424, 88 Ohio App. 5. 

34L D.C.—Hopkins v. Baltimore & O. 

R. Co., 81 F.2d 894, 65 App.IXa 
167. 

35. U.S.—^Hinton v. Dixie Ohio Exp. 
Co., C.A.Ky., 188 P.2d 121—Giliber- 
to V. Yellow Cab Co., C.A.I11.. 177 
P.2d 237—Great Atlantic & Pacific 
Tea Co. v. Robards, C.C.A.N.C.. 161 
F.2d 929—^Troutman v. Mutual 
Life Ins. of New York, C.C.A.Ky., 
125 P.2d 769—Allen v. Pennsylva^ 
nia R. Co., C.C.A.m., 120 P.2d 63— 
Sprinkle v. Davis, C.C.AYa., 117 
F.2d 938, certiorari denied 62 S.Ct 
90, 314 U.S. 647, 86 L.Ed. 519— 
Brinegar v. Green, C.C.A.Iowa, 117 
P.2d 316—^Parris v. Interstate Cir¬ 
cuit C.C.A.Tex., 116 P.2d 409— 
Jones V. U. S., C.C.AArk., 112 F. 
2d 282—^Duncan v. Montgomery 
Ward & Co., C.C.A.Ark., 108 P.2d 
848, modified on other grounds 
Montgomery Ward & Co. v. Dun¬ 
can, 61 S.Ct 189, 311 U.S. 243, 85 
L.Bd. 147—Mutual Life Ins. Co. of 
New York v. Loeb, C.CA.Ga., 107 
F.2d 7—^Putrell v. Arkansas-Mis- 
souri Power Corp., C.C.A.Ark., 104 
P.2d 752—M. J. Carroll, Inc., v. 
Gilmore, C.C.A.S.C., 103 P.2d 660— 
Luhman v. Hoover, O.C.A.Mich., 
100 P.2d 127—Tieben v. U. S.. C.C. 
A,Ind., 96 P.2d 907—Pilot Life Ins. 
Co. V. Dickinson, C.C.A.S.C., 93 F. 
2d 765—Hartman v. Baltimore & 

O. R. Co., C.C.A.W.Va., 89 P.2d 425, 
certiorari denied 58 S.Ct. 25, 302 U. 

S. 705, 82 L.Ed. 544—Rutland v. 
Maine Cent. R. Co., C.C.AJNr.H, 84 

P. 2d 357—New York Life Ins. Co. 
V. Roufos, C.C.A.Mich., 83 P.2d 
620—^E. K. Wood Lumber Co. v. 
Andersen, C.C.A.Wash., 81 F.2d 
161, certiorari denied 56 S.Ct 669, 
297 U.S. 723, 80 L.Ed. 1007—Smith 
V. S. S. Kresge Co., C.C.A.M 0 ., 79 
F.2d 361—Muth V. U. S., C.C.A.Md., 
78 P.2d 525—^Plant v. White River 
Lumber Co., C.C.AArk., 76 P.2d 
155—Adams v. Barron G. Collier, 
Inc., aC.A.Neb., 78 F.2d 975— 
Garrett Const. Co. v. Aldridge, C. 
C.AArk., 78 P.2d 814—U. S. v. Fry, 
C.C.A.W,Va., 71 P,2d 428—U. S. v. 
Fulkerson, C.C.A.Wash., 67 F.2d 
288—Chicago, M., St P. & P. R. 

R. Co. V. Linehan, C.C.A.Minn., 66 
F.2d 373—Asher v. U. S., C.C.A. 
Ark., 63 F.2d 20—Garrison v. U. 

S. , C.C.A.S.a, 62 F.2d 41—Major 
V. McCurdy, D,C.S.C., 118 F.Supp. 
537—^McHugh v. National Lead 
Co., D.C.M 0 ., 60 F.Supp. 17—^Brown 
V. Baltimore & O, R. Co., D.C.Ohio, 
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23 F.Supp. 153—^Birdsell v. Unit¬ 
ed States, D.C.C 0 I 0 ., 4 F.Supp. 140. 
Ala.—Wilson & Co. v. Clark, 67 So.2d 
898, 259 Ala. 619—McClinton v. 
Mcainton, 63 So.2d 594, 258 Ala. 
542. 

Ariz.—Jeune v. Del E. Webb Const 
Co., 265 P.2d 1076, 76 Ariz. 418 
—Ong V. Pacific Finance Corp. of 
Cal., 222 P.2d 801, 70 Ariz. 426— 
Ridara Livestock Co. v. Agricul¬ 
tural Products Co., 150 P.2d 761, 
61 Ariz. 473—Southwestern Freight 
Lines v. Floyd, 119 P.2d 120, 58 
Ariz. 249—Western Truck Lines v. 
Du Vaull, 112 P.2d 589, 57 Ariz. 
199. 

Ark.—Western Union Tel. Co. v. 
Byrd, 122 S.W.2d 569, 197 Ark. 152 
—Smith V. McEachin, 57 S.W.2d 
1043, 186 Ark. 1132. 

Cal.—^McNeal v. Greenberg, 255 P. 
2d 810, 40 Cal.2d 740—Baker v. 
Manning's, Inc., App., 265 P.2d 96 
—Bogan V. Wiley, 196 P.2d 621, 
reheard 202 P.2d 824, 90 Cal.App. 
2d 288—Week v. Los Angeles Coun¬ 
ty Flood Control Dist, 181 P.2d 
935, 80 Cal.App.2d 182—Hart v. Ir¬ 
vine, 117 P.2d 11, 46 Cal.App.2d 
805—^Barthelmess v. Cavalier, 38 
P.2d 484. 2 Cal.App.2d 477. 

Colo.—Roessler v. O'Brien, 201 P.2d 
901, 119 Colo. 222—C. A. Jackson, 
Inc., V. Wilhelm, 102 P.2d 731, 106 
Colo. 140. 

Conn.—^Burley v. Davis, 4*6 A. 2d 417, 
132 Conn. 631. 

D.C.—^Tobin v. Pennsylvania R. Co., 
100 F.2d 435, 69 App.D.C. 262, cer¬ 
tiorari denied Pennsylvania R. Co. 
V. Tobin, 59 S.Ct 488, 306 U.S. 
640, 88 L.Ed. 1040—Walford v. 
MdNeill, 100 F.2d 112, 69 App.D.C. 
247—Jackson v. Capital Transit 
Co., 99 P.2d 380, 69 App.D.C. 147, 
certiorari denied 59 S.Ct 464, 306 

U. S. 630, 88 L.Ed. 1032—Fleming 

V. Fisk, 87 F.2d 747, 66 App.D.C. 

360—S. S. Kresge Co. v. Kenney, 
86 P.2d 651, 66 App.D.C. 274— 
Speirs v. District of Columbia, 85 
F.2d 693, <66 App.D.C. 194— 

Schwartzman v. Lloyd, 82 F.2d 822, 

65 App.D.C. 216—^Hopkins v. Bal¬ 
timore & O. R. Co., 81 F.2d 894, 

66 App.D.C. 167—Kelly Furniture 
Co. V. Washington Ry. & Electric 
Co., 76 P.2d 986, 64 App.D.C. 216. 

Idaho.—Nissula v. Southern Idaiho 
Timber Protective Ass'n, 245 P.2d 
400, 73 Idaho 87—^Bogovlch v. Cap¬ 
itol Silver^Lead Min. Co., 224 P. 
2d 1078, 71 Idaho 1—Hobbs v. Un¬ 
ion Pac. R. Co., 108 P.2d 841, 62 
Idaho 58—^Department of Finance 
of State V. Union Pac. R. Co., 104 
P.2d 1110, 61 Idaho 484—Claris v. 
Oregon Short Line R. Co., 33 P.2d 
348, 54 Idaho 568. 
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ni.—Mitchell V. Van Scoyk, 115 N.E. 
2d 226, 1 in.2d ISO—Seeds v, Chl- 
ca^ro Transit Authority, 101 N.E. 
2d 84, 409 lU. 566—Merlo v. Public 
Service Co. of Northern Illinois, 45 
N.K2d 665, 381 111. 800, followed in 
45 N.E.2d 677, 881 IlL 336—Lieon- 
axd V. Stone, 45 N.E.2d 620, 381 
Ill. 343—Beckett v. P. W. Wool- 
worth Co., 34 N.B.2d 427, 376 IlL 
470—^Bituminous Casualty Corp, v. 
City of Harrisburg, 24 N.E.2d 579, 
303 m. 76—Bryant v. Cairns, 118 
N.B.2d 60. 2 Ill.App.2d 51—Gillan 
V. Chicafiro, N. S. & M. B. Co., 117 
N.E.2d 833, 1 Ill.App.2d 466—Ev¬ 
ans V. McDavid, 117 N.B.2d 797, 1 
IlLApp.2d 423—^Kettlewell v. Pru¬ 
dential Ins. Co. of America, 117 N. 
E.2d 568, 1 IU.App.2d 300—Foul- 
son V. Poulson, 117 N.E.2d 310, 1 
Ill.App.2d 201—^Heimsoth v. FaJ- 
stalE Brewing: Corp., 116 N.E.2d 
193, 1 Ill.App.2d 28—Schmedeke 
V. WabaCh R. Co., 112 N.E.2d 742, 
350 IlLApp. 323—George y. E. I. 
Du Pont de Nemours & Co., 109 N. 
E.2d 392, 348 IlLApp. 495—Bales 
V. Pennsylvania R. Co., 107 N.E.2d 
179, 347 IlLApp. 466—Wolf v, Kap- 
ple, 106 N.B.2d 767, 347 IlLApp. 312 
—^Dargle v. Bast End Bowlers 
Club, 105 N.E.2d 537, 346 IlLApp. 
480—Lincoln v. Prudential Ins. Co. 
of America, 104 N.E.2d 347, 345 
Ill.App. 647—Gorgone v. Hicks Oil 
& Hicks Gas. 103 N.E.2d 178, 345 
Ill.App. 328—^Rees v. Spillane, 94 
N.B.2d 686, 341 IlLApp. 647—Keim 
V. Nichols. 91 N.B.2d 744, 340 Ill. 
App. 337—Lane v. Bobis, 91 N.E.2d 
106, 340 Ill.App. 10—Stephens v. 
Weigel, 82 N.E.2d >697, 386 IlLApp. 
36—^Plper v. Dowell, Inc., 80 N.B. 
2d 736, 335 IlLApp. 337—Roadruck 
V. Schultz, 77 N.B.2d 874, 383 Rl. 
App. 476—^Pliege v. Gardner, 76 N. 
E.2d 280, 332 Ill.App. 683—Lyons 

V. Michigan Blvd. Bldg. Co., 73 N. 
B.2d 776, 331 IlLApp. 482—Pfile v. 
Owens, 73 N.E.2d 445, 331 IlLApp. 
390—^Moffltt V. O. L. D. Forward¬ 
ing Co., 73 N.E.2d 164, 331 IlLApp. 
278—Miller v. Baltimore & O. S. 

W. R. Co., 70 N.E.2d 268, 830 IlL 
App. 129—^Raimondi v. ZifCrln 
Truck Lines, 70 N.E.2d 221, 329 
I11A.PP. 650—Panella v. Weil-Mc- 
Lain Co., 67 N.E.2d 699, 329 IlL 
App. 240—Lindroth v. Walgreen 
Co., 67 N.E.2d 695, 329 IlLApp. 
105—^Ritter v. IReman, 67 N.E.2d 
417, 829 IlLApp. 163—Coulson v. 
Discerns, 66 N.E.2d 728. 329 DL 
App. 28—De Leuw, Cather & CO^ v. 
City of Joliet, 64 N.B.2d 779, 327 
Ill.App. 453—^Barnhart v. Martin, 
64 N.B.2d 743, 327 IlLApp. 651— 
Nelson v. Armistead, 68 N.E.2d 
648, 327 Ill.App. 184—Krueger v. 
Richardson, 61 N.E.2d 399, 326 
IlLApp, 206—Olympia Fields Coun¬ 
try Club v. Bankers Indem. Ins, 
Co., 60 N.E.2d 896, 325 Ill.App. 649 
—Powell V. Weiner, 60 N.B.2d 646, 


825 RLApp. 697—Hedden v. Farm¬ 
ers Mut Re-Ins. Co. of Chicago, 
HI., 60 N.B.2d 110, 825 IlLApp. 
836—Molitor v. Chicago Title & 
Trust Co.. 59 NJB.2d 695, 825 lU. 
App. 124—OEtead v. Cummings, 59 
N.E.2d 326. 324 IlLApp. 607—Van 
Hoorebeck v. Iowa Illinois Gas & 
Elec. Go., 57 N.E.2d 662, 324 HI. 
App. 88—Wolfram v. Bennehoff, 
56 N.E.2d 849, 824 Ill.App. 16— 
Arado v. Epstein, 55 N.B.2d 561, 
323 IlLApp. 194—^Martin v. Eauita^ 
ble Life Assur. Soc. of U. S., 54 
N.B.2d 899, 323 IlLApp. -69—Han¬ 
son V. Blatt. 63 N.E.2d 143, 821 
HLApp. 364—Kreger v. Greorge W. 
Dlener Mfg. Co., 53 N.B.2d 26, 321 
HLApp. 302—Periolet v. City Nat 
Bank & Trust Co. of Chicago. 53 
N.E.2d 22, 321 HLApp. 303—Leif 
V. Fleming, 62 N.E.2d 606, 821 HI. 
App. 297—ColUns v. City of Caii- 
cago. 62 N.E.2d 473, 821 IlLApp. 
73—Guentner v. Stober, 62 N.B. 2d 
322. 821 IlLApp. 163—Relaco Ros¬ 
in Products Co. V. National Casein 
Co., 62 N.E.2d 322, 321 Ill.App. 
159—Reed v. Landau, 62 N.B.2d 
806, 821 HI.App. 19—ii^umgrardner 
V. Boyer, 61 N.B.2d 784, 320 HI. 
App. 438—^In re McCormack's Es¬ 
tate. 61 N.B.2d 617, 320 HLApp. 
439—^McEay v. Hannah, 61 N.E.2d 
608, 320 IlLApp. 437—Hogmire v. 
Voita, 49 N.B.2d 811, 819 IllJLpp. 
644—KeUy v. Fox. 48 N.B.2d 592, 
818 H1.APP. 481—McNaghten v. 
Northwestern Mut Life Ins. Co., 
48 N.E.2d 200, 318 Ill.App. 890 
—Carrell v. New York Cent R. 
Co., 47 N.B.2d 130, 317 HLApp. 
481, affirmed 52 N.E.2d 201, 384 
HI. 699—Pastore v. Sasso, 46 N.B. 
2d 867, 317 HLApp. 538—Rose v. 
City of Chicago, 45 N.E.2d 717, 317 
Hl.App. 1—Sturgeon v. Quarton, 
44 N.B.2d 766, 816 HLApp. 808— 
Zator V. Cumn^gs, 42 N.E.2d 858, 
316 Hl.App. 210—^Plodzien v. Se- 
gooL 40 N.E.2d 783, 814 HLApp. 
40—Dregne v. Five Cent Cab Co., 
40 N.E.2d 789, 818 IRApp. 639, af¬ 
firmed 46 N.E.2d 386, 381 Ill. 594 
—Crump V. Montgomery Ward & 
Co., 39 N.B.2d 411, 813 IlLApp. 
151—Kane v. Wehner, 39 N.E.2d 
51, 312 Ill.App. 391—Hirshman v. 
National Mineral Co., 35 N.E.2d 
693, 311 Ill.App. 169—GUlett v. 
Williamsville State Bank, 84 N.E. 
2d 552, 310 HLApp. 396-^chi6r- 
meier v. HoefCken, 33 N.B.2d 147, 
809 IlLApp, 250—Partridge v. En¬ 
terprise Transfer Co., 30 N.B.2d 
947, 307 Ill.App. 386—Keehn v. 
Braubach, 80 N.B.2d 156, 807 HI. 
App. 389—Woods V. Lawndale The¬ 
atre Corp., 24 N.B.2d 193, 802 HI. 
App. 570—Geiselman v. Strubhar, 
23 N.B.2d 383, 302 HLApp. 23— 
Germann v. Huston, 23 N.B.2d 871, 
302 IlLApp. 38—Reilly Tar & 
Chemical Corp. v. Lewis, 23 N.B. 
2d 243, 801 IlLApp. 459—Le Mena- 
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gep V. Northwestern Steel & Wire 
Co., 22 N.B.2d 710, 801 HLApp. 
260—Schmidt v, Anderson, 21 N. 
B.2d 825, 301 Hl.App. 28—Sum¬ 
mers V. Hendricks, 21 N.B.2d 685, 
800 HLApp. 498—Pillow v. Long, 
20 N.E.2d 896, 299 lU.App. 642— 
Ssmwolt V. Blank, 15 N.B.2d 896, 

296 IlLApp. 79—Fisher, for Use of 

B^niry v. Associated Underwriters, 
13 N.B.2d 809, 294 HLApp. 816— 
Wolever v. Curtiss Candy Co., 18 
N.R2d 197, 293 HLApp. 686— 

Thomason v. Chicago Motor Coach 
Co., 10 N.B.2d 714, 292 HLApp. 
104—Fisher v. Wittier, 1 N.K2d 
908, 285 HLApp. 261—Mahan v. 
Richardson, 1 N.B.2d 100, 284 Ill. 
App. 493—Capelle v. Chicago & 
N. W. R. Co., 280 HLApp. 471— 
Paulsen v. Cochfleld, 278 lU.App. 
596. 

Ind.—Sllnkard v, Babb, App., 112 N. 
E.2d 876, rehearing denied 117 N. 
B.2d 564—Checker v. Marcus, 86 
N.B.2d 708, 119 Ind.App. 672, re¬ 
hearing denied 89 N.B.2d 455, 119 
Ind.App. 672—Kostlal v. Aero May¬ 
flower Transit Co., 85 N.E.2d 644, 
119 Ind.App. 877—Carmen v. Eli 
Lilly & Co., 82 N.B.2d 729, 109 Ind. 
App. 76. 

Iowa.—Hahn v. Strubel, 52 N.W.2d 
28. 243 Iowa 438—Schneider v. 
Parish, 49 N.W.2d 636, 242 Iowa 
1147—Cable v. Fullerton Lumber 
Co., 49 N.W.2d 580, 242 Iowa 1076 
—O'Reagan v. Daniels, 44 N.W.2d 
666, 241 Iowa 1199—Hebert v. Al¬ 
len, 41 N.W.2a 240, 241 Iowa 684— 
Scherer v. Scandrett 16 N.W.2d 
829, 286 Iowa 229—^Evans v. Up- 
mier, 16 N.W.2d 6, 285 Iowa 85— 
Skalla V. Daeges, 16 N.W.2d 688, 
234 Iowa 1260—Lathrop v. Knight 

297 N.W. 291, 280 Iowa 272—Janes 
V. Roach, 290 N.W. 87, 228 I<ywa 
129—^Yance v. Hoskins, 281 N.W. 
489, 225 Iowa 1108, 118 A.L.R. 1186 
—Gowlng V. Henry Field Co., 281 
N.W. 281. 226 Iowa 729—Young- 
man V. Sloan, 281 N.W. 130, 225 
Iowa 558—Johnston v. Johnson, 
279 N.W. 139, 226 Iowa 77, 118 A. 
L.R. 283—^McDaniel v. Stitsworth, 
275 N.W. 672, 224 Iowa 289—Muel¬ 
ler V. State Automobile Ins. Ass'n, 
274 N.W. 106, 223 Iowa 888, 113 
A.L.R. 1266—Greusel v. O’Brien 
County, 273 N.W. 863, 223 Iowa 747 
—Huffman v. King, 268 N.W. 144, 
222 Iowa 150—^McWilliams v. Beck, 
262 N.W. 781. 220 Iowa OO^Bauer 
V. Reavell, 260 N.W. 39, 219 Iowa 
1212—White v. Center, 254 N.W. 
90, 218 Iowa 1027. 

Kan.—Mathis v. Public School Dist. 
No. 103, Johnson County, 264 P.2d 
1082, 176 Kan. 453—Giltner v. Ste¬ 
phens, 200 P.2d 290, 166 Kan. 172 
—^Mosley v. Unruh, 95 P.2d 687, 
160 Kan. 4-69. 

Ky.—Glickman v. Harlan Wallins 
Coal Co.. 183 S.W.2d 718, 280 Ky. 
477—Greene v. Pennington, 108 S. 
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'W.2d 1018, 270 ECy. 28—Prorldentl N’.W.2d 262—Steinke v. Indlanheadl Misc. 844—-Herbert v. MetropoU-' 


liife & Accident Ins. Co. of Cbat- 
tanoogra, Tenn., v. Diehlman, 82 
S.W.2d 350, 269 Ky. 820—Dolle v. 
Melrose Properties, 67 'S.W.2d 706, 
262 482—^Honaker v. Crutch¬ 

field, 67 S.W.2d 602, 247 Ky. 496. 
Me.—Bragrdon v. Chase, 99 A. 2d 808 
—Judkins V. Buckland, 98 A.2d 538, 
149 Me. 69—Kennedy v. Flagrgr, 76 
A.2d 850, 145 Me. 899—^Lewiston 
Trust Co. V. Deveno, 74 A. 2d 467, 
146 Me. 224—^Andreu v. Wellman, 
63 A.2d 926, 144 Me. 36—Archer v. 
.^tna Casualty Co., 66 A.2d 136, 
143 Me. 64—Williams y. Bisson, 
46 A.2d 708, 142 Me. 83. 

Md.—Jay Dee Shoes v. Ostrolf, 59 A. 
2d 738, 191 Md, 87—Tri-State Poul¬ 
try Co-op. V. Carey, 67 A.2d 812, 
190 Md. 116—Clautice y. Murphy, 
26 A.2d 406, 180 Md. 558—Barker 

V. Whittier, 170 A. 678, 166 Md. 
33—^Monumental Prlntingr Co. y. 
Kdell, 164 A. 171, 163 Md. 651. 

Mass.—^Eastern Paper A Box Co. y. 
Herz Mfgr. Corp., 80 N.E.2d 484, 
823 Mass. 138—^Lane y. Eplnard, 63 
N.E.2d 463, 818 Mass. 664—Prince 
y. Drapeau, 67 Nr.B.2d 761, 317 
Mass. 767—-Walsh y. Riverway 
Drugr Store, 41 N.E.2d 8, 811 Mass. 
■826—Brigrhtman y. Blanchette, 30 
I7J5].2d 864, 307 Mass. 684—Morton 
y. Dobson, 30 N.E.2d 231, 307 Mass. 
894—Holton y. Shepard, 197 K’.E. 
460, 291 Mass. 613—Bellenger y. 
Nally, 185 N.E. 346, 282 Mass. 623. 
Mich.—Garvlt v. Krebs, 61 N.W.2d 
68, 388 Mich, 266—^Lepley v. Bry¬ 
ant, 67 N.W.2d 607, 336 Mich. 224 
—liUdwick V. Henddricks, 66 N. 

W. 2d 409, 835 Mich. 633—King y. 
Klcbolson Transit Co., 46 N.W.2d 
389, 329 Mich. 686, certiorari denied 
72 S.Ct. 176, 342 U.S. 886, 98 L. 
Ed. 666—Weber v. Bergwall, 48 
N'.W.2d 915, 328 Mich. 421-^roen- 
ing y. Opsata, 34 N.W.2d 560, 828 
Mich. 73—^McLaughlin y. Shazna- 
ly, 26 N.W.2d 733, 817 Mich. 127— 
Morrison y. Hall, 22 N.W.2d 838, 
314 Mich. 622—Anderson y. Kear- 
ly, 20 N.W.2d 728, 312 Mich. 666— 
Fisher y. Grand Trunk Western B. 
Co., 10 N.W.2d 321, 306 Mich. 96— 
Hunt V. Outland, 8 N.W.2d 185, 
804 Mich. 465—^Butzin y. Bonk, 6 
H.W.2d 765, 303 Mich. 622—Coppin 
y. Lippy. 1 N.W.2d 1. 299 Mich. 686 
—-Wilson y. City of Detroit, 800 N. 
W. 849, 299 Mich. 473—Heesley y. 
Lord, 297 N.W. 226, 297 Mich. 163 
—Thurkow v. City of Detroit, 291 
N.W. 29, 292 Mich. 617—Guye y. 
Domas, 279 N.W. 902, 284 Mi<^ 
664—Sward v. Megan, 279 N.W. 
886, 284 Mich. 421—Fitzcharles y. 
Mayer, 278 N.W. 788, 284 Mich. 122 
—Bowman v. Struble, 267 NT.W. 
627, 276 Mich. 811—Faustman y. 
Hewitt, 264 N.W. 863, 274 Mich. 
458. 

Minn.—^Ryan v. Griffin, 62 N.W. 2d 
604—Swanson v. La Fontaine, 67 


Truck Line, 64 N.W.2d 777, 237 
Minn. 263—^Yeager v. Chapman, 45 
N.W.2d 776, 233 Minn. 1, 22 A.L.R. 
2d 1260—^LeVasseur y. Minneapo¬ 
lis St. Ry. Co., 21 N.W.2d 622, 221 
Minn. 206. j 

Mo.—De Lay y. Ward, 262 S.W.2d 
628—Holmes v. McNeil, 203 S.W. J 
2d 665, 366 Mo. 763—^Trower v. I 
Missouri-Kansas-Texas R. Co., 149 
S.W.2d 792, 347 Mo. 900—Becker 

V. Aschen, 131 S.W.2d 633, 844 
Mo. 1107—Willhauck v. Chicago, 
R. I. & P. Ry. Co., 61 S.W.2d 336, 
332 Mo. 1165—Doelling y. St. Lou¬ 
is Public Service Co., App., 268 S. 

W. 2d 244—Roux v. Silver King 

Oil & Gas Co., App., 244 S.W.2d 411 
—^Bean v. St. Louis Public Serv¬ 
ice Co., App., 233 S.W.2d 782— 
Panke y. Shannon, 207 S.W.2d 854, 
App., reversed on other grounds 
212 S.W.2d 792. 367 Mo. 119— 
Taylor v. Silver King Oil & Gas 
Co., App., 208 S.W.2d 147—Man- 
zella V. St Louis Public Service 
Co., App., 202 S.W.2d 667—^Barker 
v. Sllverforth, App., 201 S.W.2d 
408—^Evans v. York, App., 196 S. 
W.2d 902—^Taylor v. Alton R. Co., 
App., 148 S.W.2d 806—Marshak y. 
William J. Brennan Grocery Co., 
App., 83 S.W.2d 186—Smiley v. 
Bergmore Realty Co., 73 S.W.2d 
836, 229 Mo.App. 141—Arcade 

Clothing Store y. Edwards, App., 
56 S.W.2d 791. 

Mont—Sheridan County Elec. Co-op. 
y. Ferguson, 227 P.2d 697, 124 
Mont 643—Broberg v. Nortiiem 
Pac. Ry. Co„ 182 P.2d 861, 120 
Mont 280—Gllligan v. City of 
Butte, 166 P,2d 797, 118 Mont 860 
—Meinecke v. Intermountain 
Transp. Co., 66 P.2d 680, 101 Mont 
315—Nangle y. Northern Pac. Ry. 
Co., 82 P.2d 11, 96 Mont 612. 

Neb.—Weitz v. XJ. S. Trust Co., 10 
N.W.2d 623, 143 Neb. 70S—THrich 
v. Batchelder, 10 N.W.2d 637, 143 
Neb. 697. 

N.H.—Couture y. Woodworth, 88 A. 2d 
827, 97 N.H. 844—Dunham v. Stone, 
71 A.2d 412, 96 N.H. 138—Leonard 
y. City of Manchester, 70 A.2d 915, 
96 N.H. 116—Shimkus y. Caesar, 

. 62 A.2d 728, 95 N.H. 286. 

N.J.—McCue v. Deppert, 91 A.2d 603, 
21 N.J.Super. 691—Cleary v. Meyer 
Bros., 176 A. 187, 114 N.J.Law 120 
—^Krause v. Emanuel E. Katz, Inc., 
186 A. 687, 14 N.J.Misc. 424—Smith 
y. James J. MoFeely, Inc., 176 A. 
868, 13 N.J.Misc. 26—Falk y. Stan¬ 
ley Fabian Corporation of Dela¬ 
ware, 176 A. 268, 12 N.J.Misc. 831, 
reversed on other groimds 178 A. 
740, 116 N. J.Law 141. 

N.M.—Cavazos y. Geronimo Bus 
Lines, 247 P.2d 866, 66 N.M. 624 
—Haire v. Brooks, 88 P.2d 980, 42 
N.M. 634. 

N.Y.—^Magnoll y. John Hancock Mut 
Life Ins. Co., 78 N.Y.S.2d 180, 192 
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Dombroski y. New York Cent R. 
Co., 8 N.Y.S.2d 619, affirmed 12 
N.Y.S.2d 243, 267 App.Div. 916, 
reargument denied 14 N.Y.S.2d 496, 
267 App.Div. 1044. 

N.C.—Garrett v. Garrett 49 S.B.2d 
648, 229 N'.C. 290~-Bechtler v. 
Bracken, 11 S.B.2d 721, 218 N.c! 
515. 

Ohio.—^Parras v. Standard Oil Co., 
116 NJS.2d 300, 160 Ohio St 316-^ 
Biery y. Pennsylvania R. Co., 99 
N.E.2d 896, 166 Ohio St 75—Tanzi 
v. New York Cent R. Co., 98 N.E. 
2d 39, 166 Ohio St 149, 24 A.L.R. 
2d 1161—^Purdy v. Kerentolf, 89 N. 
B.2d 666, 162 Ohio St 891—Wilke- 
son V. Brskine & Son, 61 N.E.2d 
201, 145 Ohio St 218—Bauer v. 
Cleveland Ry. Co., 47 N.E. 2d 226, 
141 Ohio St 197—Douglas y. Dan¬ 
iels Bros. Coal Co., 22 N.E.2d 196, 
136 Ohio St 641. 123 A.L.R. 761— 
Mahoning Savings & Trust Co. y. 
Kellner, 1 N.B.2d 616, 181 Ohio 
St 69—Martin y. Heintz, 184 N.E. 
852, 126 Ohio St 227—Royal Saus¬ 
age & Meat Co. y. ASItna Casualty 
A Surety Co., App., 117 N.B.2d 207 
—Columbus Green Cabs, Inc. y. 
Seip, App., 116 N.B.2d 6—^Laskey 
y. HUty, 107 N.E.2d 899, 91 Ohio 
App. 186, appeal dismissed 106 N. 
B.2d 642, 168 Ohio St 42—Danis v. 
New York Cent R. Co., App., 106 
N.B.2d 308—Hankin v. May Co., 
App., 103 N.B.2d 686—Val Decker 
Packing Co. v. Treon, 97 N.E.2d 
696, 88 Ohio App, 479—Bradshaw 
V. Wilson, 94 N.E.2d 706, 87 Ohio 
App. 319—Young y. New York 
Cent R. Co., 88 N.E.2d 220, 88 
Ohio App. 352, certiorari denied 
70 S.Ct 1008, 839 U.S. 986, 94 L. 
Ed. 1388—Giovinale v. Republic 
Steel Corp., App., 81 N.E.2d 242, 
reversed on other grounds 84 N.E. 
2d 904, 161 Ohio St 161—Eastern 
Motor Dispatch v. Pennsylvania R. 
Co., 77 N.E.2d 276, 82 Ohio App. 
428—Steel Materials Corp. v. Stem, 
77 N.B.2d 272, 82 Ohio App. 89— 
Cunningham v. Marable, App., 76 
N.E.2d 739, appeal dismissed 74 
N.B.2d 266, 148 Ohio St 276— 
Childe y. Cincinnati St. Ry. Co., 
74 N.E.2d 436, 80 Ohio App. 128— 
Filkosky v. Pennsylvania R. Co., 
69 N.B.2d 660, 78 Ohio App. 280— 
Frey v. Queen City Paper Co., 66 
N.B.2d 262, 79 Ohio App. 164— 
Berwald Stewart Co. v. Creston 
Co., App., 63 N.E.2d 206—Cooke y. 
Cortright 39 N.B.2d 210, 68 Ohio 
App. 76—Bard v. Cleveland, C., C. 
& St L. R. Co., App., 36 N.E.2d 
824—^McClanahan v. Koviak, 28 N. 
E.2d 976, 62 Ohio App. 307—Sei¬ 
ko y. Metropolitan Life Ins. Co., 8 
N.E.2d 664, 62 Ohio App. 367. 

Or.—Glascock v. Anderson, 257 F.2d 
617, 198 Or. 499—Smith v. Indus¬ 
trial Hospital Ass'iv 242 P.2d 692, 
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194 Or. 525—Schukart v. Oerous- 
beck, 241 P.2d SB2, 194 Or. 820— 
Finn v. Spokane, P. & S. Ry. Co., 
241 P.2d 876, 194 Or. 288—^711116' 
head v. Montgomery Ward & Co.> 
239 P.2d 226, 194 Or. 106—Stroh v. 
Rhoads, 217 P.2d 245, 188 Or. 563 
—Pond V. Jantzen Knitting Mills, 
190 P.2d 141. 188 Or. 256—^Port¬ 
land Postal Fmp. Credit Union v. 
U. S. National Bank of Portland. 
185 P.2d 467, 171 Or. 40, rehearing 
denied 186 P.2d 259, 171 Or. 40— 
Bogart y. Cohen-Anderson Motor 
Co., 98 P.2d 720, 164 Or. 23-8— 
Dixon V. Raven Dairy, 75 P.2d 
847, 158 Or. 186—^McCall v. Inter 
Harbor Nav. Co., 59 P.2d 697. 154 
Or. 252—Keys v. Griffith, 55 P.2d 
15, 158 Or. 190—^Lammers v. Hins¬ 
dale, 80 P.2d 835, 146 Or. 355— 
Christie v. Great Northern Ry. Co., 
20 P.2d 877, 142 Or. 821. 

Okl.—St. Liouis-San Francisco Ry. 
Co. V. Farrell, 263 P.2d 518—Willie 
& Penix V. Paramore, 40 P.2d 1110, 
170 Okl. 499—Smith v. French, 40 
P.2d 1088, 170 Okl. 392—Wilcox v. 
Reynolds, 36 P.2d 488, 169 Okl. 158 
—Morris v. Mclrendon, 27 P.2d 811, 
167 Okl. 68. 

Pa—Grande v. Wooleyhan Transp. 
Co., 46 A.2d 241, 858 Pa 535— 
Hardman v. Stanley Co. of Ameri¬ 
ca, 189 A. 886, 125 Pa Super. 41 
—Koplin y. Louis K. Liggett Co., 
181 A. 881, 119 Pa.Super. 529, re¬ 
versed on other grounds 185 A. 744, 
822 Pa 333—^Magri y. McCurdy, 177 
A. 849, 117 PaSuper. 32—^Murray 
y. Hively, Com.Pl., 5 ChesLCo. 71 
—^Hoffman y. Scott, Com.Pl., 8 
Chest. 1—^Biicker y. Gardner, Com. 
PI., 56 Dauph.Co. 884, affirmed 48 
A.2d 209, 355 Pa 85—^Thompson 
y. Lamoreaux, Com.PL, 38 Del.Co. 
247—Brugb y. Philadelphia Subur¬ 
ban Transp. Co., Com.Pl., 33 Del. 
Co. 181—Jackson y. Thomas Con¬ 
way, Jr., Inc., Com.Pl., 27 Del.Co. 
268—D. A. Stickell & Sons y. Sny¬ 
der, Com.Pl., 19 Northumb.Leg.J, 
218. 

R.I.—Downes y. United Elec. Rys. 
Co., 97 A.2d 107—^Di Caprlo v. Cam- 
panella & Card! Const. Co., 90 A. 
2d 784—Wood y. Waldorf System, 
83 A.2d 90, 79 R.I. 1—Moore y. 
Wetherell, 74 •A.2d 249, 77 R.L 161 
—Di Blase y. Nardolillo, 68 A.2d 
89, 76 R.I. 148—Allen y. Pepin, 59 
A.2d 349, 74 R.I. 144—Kane y. Bur- 
rillyille Racing Ass’n, 54 A.2d 401, 
73 R.I. 264—Phillips y. McSoley, 
54 A.2d 895, 78 R.I. 132—R. H. 
Kimball, Inc., y. Rhode Island 
Hospital Nat. Bank, 48 A.2d 420, 72 
R.L 144—Knowles y. Lumbermens 
Mut Casualty Co., 88 A.2d 185, 69 
R.I. 309, 148 A.L.R, 605—Wholey 
y. Columbian Nat. Life Ins. Co., 82 
A.2d 791, 69 R.I. 264, reargument 
denied 88 A.2d 192, 69 R.I. 254— 
Sullivan y. Caruso, 29 A.2d 539, 
38 R.L 476—Baldwin y. Higgins, 


27 A.2d 845, 68 R.L 824—Rowy v. 
Malnella, 26 A.2d 765, 68 R.I. 149 
—Grygiel y. Grygiel, 26 A.2d 743, 
68 R.I. 155—Harrington v. Leggett 
Drug Co., 20 A.2d 537, 67 R.I. 58— 
Goff y. Craft’s, Inc., 20 A.2d 520, 
67 R.I. 11. reargument denied 21 
A.2d 10, 67 R.L 11—^Banewlcz v. 
Sullivan, 20 A.2d 273, 36 R.I. 494— 
McDonald v. F. W. Woolworth Co., 
20 A.2d 250, 66 R.I. 488—Hill v. 
Carbral, 18 A.2d 145, 66 R.I. 146 
—Hayman v. Union Corp., 17 A.2d 
30. 66 R.L 11—Ball v. Webster. 13 
A.2d 278. 65 R.L 34—Harding v. 
Pierce. 13 A.2d 276. 64 R.I. 490— 
Murphy v. United Electric Rys. 
Co.. 11 A.2d 440. 64 R.I. 168— 
Silvia v. Calzz, 7 A.2d 704, 63 R.I. 
172—^Therrien v. First Nat. Stores, 
6 A.2d 7‘31, 68 R.L 44—Da Rosa 
y. First Nat. Stores, 4 A.2d 918, 62 
R.I. 213—Salerno v. Sheem, 3 A. 
2d 667. 62 R.I. 121—Eckstein v. 
Caldwell. 200 A. 434, 61 R.I. 142, 
119 A.L.R. 1311—Lu^er v. Green¬ 
berg, 199 A. 746, 61 R.I. 20—Bar- 
lik v. United Elec. Rys. Co., 197 A. 
462, 60 R.I. 227, reargument de¬ 
nied 198 A. 859, 60 R.I. 285—Mc¬ 
Farland y. Limch, 197 A. 202, 60 R. 
I. 125—Reynolds v. Marsden, 197 
A. 193, 60 R.L 91—Adam v. Unit¬ 
ed Elec. Rys. Co., 196 A. 251, 59 R. 
I. 460—Grimes y. United Elec. Rys. 
Co., 193 A. 740, 58 R.I. 458—Bouth- 
illier v. United Elec. Rys. Co., 198 
A. 318, 58 R.I. 419—Princess Ring 
Co. v. Read, 192 A. l^O, 68 R.I. 178 
—^Lulz v. Ingram, 190 A. 439, 57 
R.I. 428—Peters y. United Elec. 
Rys. Co., 189 A. 901, 57 R.I, 811— 
Brodle v. Kiggln, 189 A. 851, 57 

R. I. 288—Horaho v. Wanelik, 184 
A. 828, 56 R.L 198, reargument 
denied 185 A. 256, 56 R.L 264— 
Gallo y. Simpson Spring Co., 181 A. 
915, 56 R.L 410—Cunningham y. 
Walsh, 168 A. 228, 53 R.I. 28. 

S.C.—^Woodle y. Brown,* 74 S.E.2d 
914, 223 S.a 204—Rock y. Atlantic 
Coast Line R. Co., 72 S.E.2d 900, 
222 S.C. 862—Keels y. One Ford 
Truck, S. C. License No. J'-6182, 65 

S. E.2d 770, 219 S.C. 449—Allen y. 

Southern Ry. Co., 61 SJE.2d 660, 
218 S.C. 63—Arkwright Mills v. 
aearwater Mfg. Co., 61 S.H2d 165, 
217 S.O. 638—Cook v. Norwood, 60 
S.E.2d 695, 217 S.C. 888—Mooror v. 
J>owlli«, 58 S.B.Sd 784, 215 S.a 465 
—Arnold y. Charleston & W. C. R. 
Co., 49 S;E.2d 725, 218 S.C. AIB—Cox 
y. McGraham, 45 S.E.2d 595, 211 S. 
C. 878—Campbell v. Hall, 48 S.E.2d 
129, 210 S.C. 423—^Bowers v. 

Charleston & W. C. Ry. Co., 42 S.E. 
2d 705, 210 S.a 867—Drag v. Ellis, 
86 S.E.2d 78, 207 S.C. 416—Lynch 
y. Pee Dee Express, 80 S.E.2d 449, 
204 S.C. 537—Marks v. L M. Pearl- 
stine & Sons, 26 S.E.2d 885, 203 S.C. 
818—Crosby v. City of Chester, 14 
S:B.2d 552, 197 S.C. 66—Neese v. 
Toms, 12 S.B.2d 859, 196 S.a 67— 
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Bingham v. Pcwell, 11 S.EL2d 276^ 
195 S.C. 288—Whisenhunt v. Atlan¬ 
tic Coast Line R. Co., 10 SJBI.2d 
805, 195 S.C. 218—Singleton v. Mc¬ 
Leod, 8 S.E.2d 908, 193 S.a 878— 
Miller v. Central Carolina Tel. Co., 
8 S.E.2d 855, 194 S.C. 327, 127 A.L. 

R. 722—Collum v. Soutkem Ry. 
Co., 1 S.E.2d 234, 189 S.C. 336— 
Morgan v. Greenville County, 1 S. 
E.2d 144, 189 S.C. 368—Griffith v. 
Metropolitan Life Ins. Co., 200 S.EL 
89, 189 S.C. 52—McGuire v. Stein¬ 
berg, 193 S.B. 205, 185 S.a 97— 
Lusk y. State Highway Department, 
186 SH. 786. 181 S.a 101—Riser 
y. Industrial Life & Health Ins. 
Co., 184 S.B. 148, 179 S.G 437— 
Lineberger v. City of Greenville, 
182 S.H 101, 178 S.C. 47—Waring 
y. South Carolina Power Co., 181 
SH. 1, 177 S.C. 295—Oakman Serv¬ 
ice Station v. People’s Oil Co., 178 
SJai 129, 174 S.C. 517—Gantt v. 
Mutual Ben. Health St Accident 
Ass’n, 176 S.B. 721, 174 S.G 125— 
Lawson y. Duncan, 174 S.E. 495, 173 

S. C. 34—Busby v. W. M. Ritter 
Lumber Co.. 174 S.R 4, 172 S.C. 872 
—^Boiling y. Woodside Cotton Mills, 
171 S.B. 9, 171 S.C. 34—Caldwell 
y. 'V'olunteer State Life Ins. Co., 
170 S.E. 849, 170 S.C. 294—Myers 
y. Industrial Life & Health Ins. 
Co., 169 S.B. 676, 170 S.C. 80— 
Ford y. Atlantic Coast Line R. 
Co., 168 S.E. 148, 169 S.C. 41, af¬ 
firmed Atlantic Coast Line R. COw 
v. Ford, 53 S.Ct 249, 287 U.S. 502, 
77 L.Bd. 457. 

S.D.—Lunde y. Dwyer, 56 N.T^&2d 772, 
74 SJD. 569. 

Tenn.—Oder v. Parks, 287 S.W.2d 
571, 34 TennJtpp. 303—Morgan y. 
Tennessee Cent. Ry. Co., 216 S.W. 
2d 82, 31 Tenn.App. 409—Jefferson 
Standard Life Ins. Oo. v. Omohun- 
dro, 204 S.W.2d 185, 30 TennApp. 
151—Fulmer v. Jennings, 148 S. 
W.2d 89, 24 TennApp. 635—Dolan 
y. Bry Block Mercantile Co., 126 
S.W.2d 876, 23 TenxLApp. 47—Mu- 
xiicipal Paving St Const Co. v. 
Hunt 128 S.W.2d 848, 22 Tenn.App. 
380—Kaset v. Freedman, 120 S.W. 
2d 977, 22 Tenn.App. 218—Fly y. 
Swink, 69 S.W.2d 902, 17 TennA.pp. 
627—Stewart v. Crook Sanatorium, 
69 S.W.2d 259, 17 Tenn.App. 589— 
Jackson v. City of Nashville, 68 
S.W.2d 137, 17 TemLApp. 413— 
Young y. Dozier, 4 TenmApp. 148. 
Tex.—Phipps v. Evans, CiyA.pp., 265 
S.W.2d 893, reversed on other 
grounds Evans v. Phipps, Sup., 259 
S.W.2d 723—^McBride v. T^ley, 
CivJWPp., 254 S.W.2d 905, refused 
no reversible error—Mellette y, 
Hudstan Oil Corp., Ciy.App., 243 S, 
W.2d 488, error refused no reversi¬ 
ble error—Fort Worth & D. C. Ry. 
Co. y. Kiel, OivA.pp., 195 S.W.2d 
405, error refused no reversible er¬ 
ror—Edgeworth v. ,caty of Pelly, 
XTt 'd.t7.'2d 164—T«xu 
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Pacific Coal & Oil Co. v. Wells, Civ. I 
App., 151 S.W.2d 927, ajQBbrmed | 
Wells V. Texas Pac. Coal & Oil 
Co., 164 S.W.2d 660, 140 Tex. 2— 
Holt V. Collins, CIvAlPP., 131 S.W. 
2d 813, error dismissed, judgment 
correct—Texas Prudential Ins. Co. 
V. Padgett, Civ.App., 120 S.W.2d 
927—City of Panhandle v. Byrd, 
CivA.pp., 77 S.W.2d 904, reversed 
on other grounds 106 S.W.2d 660, 
130 Tex. 96—Spencer v. Bhea Bl- 
nance Co., CivA.pp., 62 S.W.2d 631, 
error dismissed. 

Utah.—Cox V. Thompson, 254 P.2d 
1047—^Boach v. Kyremes, 211 P.2d 
181. 116 Utah 405—Nielsen v. Her- 
mansen, 166 P.2d 536, 109 Utah 
180. 

Vt.—Rice V. Press. 94 A2d 397, 117 
VL 442—Tolin v. Hashrook, 77 A. 
2d 914, 116 Vt 417—Comstock v. 
Shannon. 73 A.2d 111, 116 Vt 245 
—Appleyard v. Ray Co., 66 A2d 
10, 115 Vt. 519—^Towne v. Rizzico, 
32 A2d 129, 113 Vt 205—^In re 
Delligan's Estate, 13 A2d 282, 111 
Vt 227—^McKenna v. McDonald, 10 
A2d 208, 111 Vt 60—Peno v. Bush- 
ey, 4 A.2d 339, 110 Vt 260, followed 
in 4 A2d 340—^Farren v. McMahon, 
1 A2d 726, 110 Vt 55—Parro v. 
Meagher, 184 A 885, 108 Vt 182— 
Emerson v. Hickens, 164 A 381, 
105 Vt 197. 

Wash.—^McGinn v. Eimmel, 221 P.2d 
467, 36 Wash.2d 786—Neel v. 

Henne, 190 P.2d 775, 30 Wash.2d 24 
—Flskaa v. Miller, 177 P.2d 707, 
2T ^ash.2d 242—^Everest v. Rieck- 
en, 174 P.2d 762, 26 Wash.2d 642— 
White V. Fenner, 133 P.2d 270, 16 
Wash.2d 226—^Billiugsley v. Rovig- 
Temple Co., 133 P.2d 265, 16 Wash. 
2d 202—Geianess v. Scow Bay 
Packing Co., 132 P.2d 740, 16 Wash. 
2d 1—^Briggs V. United Fruit & 
Produce, 119 P.2d 687, 11 Wash.2d 
466—^Farrow v. Ostrom, 117 P.2d 
963, 10 Wash.2d 666—Lindberg v. 
Steele, 104 P.2d 940, 5 Wash.2d 54. 
Wis.—^Leonard v. Employers Mut 
Liability Ins. Co., 62 N.W.2d 10, 
265 Wis. 464—Engstrum v. Sentinel 
Co., 267 N.W. 636, 221 Wis. 677. 
Wyo.—^Rosson v. Hylton, 22 P.2d 195, 
45 Wyo. 640. 
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The reason is that the direction 
of a verdict is warranted only if as a 
matter of law plaintllC may not re¬ 
cover.—National Production Co. v. 
Guardian Nat Bank of Commerce 
of Detroit 274 N.W. 774, 281 Mich. 
230. 

Probative force or value 

(1) The evidence must be given its 
strongest probative force In plain¬ 
tiffs favor.—Osborne v. Loew*s Hous¬ 
ton Co., Tex.ClvApp., 120 S.W.2d 
947. 

(2) Testimony must be given its 
highest probative value in plaintiffs 
favor.—Feder^ Compress & Wapo- 


house Go. V. Hall, 189 S.W.2d 922, 209 
Ark. 274. 

(1) Plaintiff must be given benefit 
of most reasonable intendments of 
evidence.—Seeds v. Chicago Transit 
Authority, 101 N.E.2d 84, 409 Ill. 566 
—Franks v. Childs, 102 N.E.2d 363, 
346 I11.APP. 83—Rees v. Spillane, 94 
NH.2d 686, 341 Ill.App. 647. 

(2) Plaintiff must be given every 
reasonable Intendment favorable to 
hhn. 

Ill.—Schlermeler v. Hoeffken, 83 N.R 
2d 147, 309 IlLApp. 250. 

N.C.—Bechtler v. Bracken, 11 5.E.2d 
721, 218 N.C. 615. 

Or.—^Ellenberger v. Fremont Land 
Co., 107 P.2d 837, 166 Or. 376. 

(8) Evidence must be given most 
favorable Intendment for plaintiff.— 
Lyle V. Olentangy Corp., 75 N.B.2d 
251, 80 Ohio App. 351. 

Ctonfliottng evidenca 

(1) Trial justice, in passing on de¬ 
fendant's motion, was obligated to 
construe conflicting testimony most 
favorably to plaintiff.-^ooney v. 
White, R.I., 98 A2d 873. 

(2) The reauirement that conflicts 
in the evidence be resolved as favora¬ 
bly to the plaintiff as possible means 
that the judge must decide whether 
impartial jtirors could, with reason, 
decide that plaintiff's alleged cause 
of action was proved by evidence 
which outweighed, at least a little, 
all that was to the contrary.—Scocoz- 
za V. Brie R. Co., CANT., 171 F.2d 
745, certiorari denied 69 S.Ct 1048, 
337 U.S. 907, 93 L.Ed. 1719. 

ResolnttOB. of controverted fact; dis¬ 
putes 

(1) On defendant's motion for di¬ 
rected verdict, plaintiff is entitled to 
have every controverted fact reso’lved 
In his favor.—^Portis v. Chicago, M., 
St. P. & P. R. Co., 62 N.W.2d 323, 168 
Neb. 28—^Eoutsky v. Bowman, 62 N. 
W.2d 114, 157 Neb. 919—Laurinat v. 
Glery, 61 N.W.2d 261, 167 Neb. 681— 
Hamilton v. Omaha & Council Bluffs 
St. Ry. Co., 41 N.W.2d 139, 152 Neb. 
328—Groat v. Clausen, 298 N.W. 668, 
139 Neb. 689. 

(2) Disputes in the facts should be 
resolved in favor of plaintiff.—Cue¬ 
vas V. Yellow Cab & Baggage Co., 4 
N.W.2d 790, 141 Neb. 662. 

FlalntUTs evidence 

(1) Plaintiff’s evidence or testimo¬ 
ny must be construed in the light 
most favorable to him. 

U.S,—Eravat v. Indemnity Ins. Co. 
of North America, C.C.AMlch., 152 
P.2d 336—Johnson v. J. H. Tost 
Lumber Co., C.CA-Neb., 117 F.2d 
53—Gumbart v. Waterbury Club 
Holding Corp., D.O.Conn., 28 F. 
Supp. 170. 

CaJ.—Bwigert v. Pacific Electric Ry. 

Co., 47 P.2d 353, 7 Cal.App.2d 661. 
Colo.—Gk>rdon v. Clotsworthy, 267 P. 
2d 410, 127 Colo. 377. 

646 


88 C.J.S. 

Ill.—^Kouba V. City of Chicago, 61 N. 
R2d 617, 820 IlLApp. 435—McKay 
V. Hannah, 51 N.E.2d 608, 820 Ill. 
App. 437 —Fox V. Beall, 41 N.B.2d 
126, 314 HI App. 144—Gtardiner v. 
Richardson, 11 N.E:2d 824, 293 Ill. 
App. 40. 

Iowa.—^Mealey v. Scott, 48 N.W.2d 
262, 242 Iowa 787-^degard v. 

Gregerson, 12 N.W.2d 559, 234 Iowa 
825—Nagel v. Bretthauer, 298 N.W. 
852, 230 Iowa 707—Heintz v. Iowa 
Packing Co., 268 N.W. 607, 222 Iowa 
617—Calvert v. Mason City Loan & 
Investment Co., 259 N.W. 452, 219 
Iowa 963. 

Me.—^Howe v. Houde, 15 A 2d 740, 
137 Me. 119. 

Mich.—^Bramer v. Ames, 61 N.W.2d 
160, 838 Mich. 226—McDuffie v. 
Root, 1 N.W.2d 544, 300 Mich. 286 
—Olszewski V. Dlbrlzlo, 275 N.W. 
194, 281 Mich. 423. 

N.J.—Williams V. Sanacore, 78 A2d 
91, 11 N.J.Super. 61—^Eempf v. 
New York, O. & W. Ry. Co., 169 A 
713, 112 N.J.Law 118. 

N.M.—Chandler v. Battenfield, 233 
P.2d 1047, 55 N.M. 361—Perez v. 
Fred Harvey, Inc., 224 F.2d 524, 54 
N.M. 339. 

Ohio.—Hueter v. Binduchowskl, 116 
N.E.2d 598, 94 Ohio App. 481— 
Reeves v. Joe O. Frank Ca, 62 
N.E2d 886, 76 Ohio App. 1—Litch¬ 
field V. Standard Oil Co. of Ohio, 

5 Ohio Supp. 260. 

Or.—Chatfield v. Zeller, 147 P.2d 222, 
174 Or. 69. 

R. L—Giorgio v. F. S. Payne Co., 101 
A2d 238—^Burr v. Fall River News 
Co., 67 A2d 694, 76 R.L 476. 

S. C.—^Breeden v. Rockingham R. Co., 
8 S.E.2d 366, 193 S.C. 220—Charl¬ 
ton V. Strange, 6 S.E.2d 752, 192 
S.C. 379. 

Tenn.—^Nelson v. Rural Educational 
Ass’n, 184 S.W.2d 181, 23 TenmApp. 
409. 
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(2) Plaintiff's evidence must be 
construed most strongly, or as 
strongly as possible, in his favor. 
Ill.—^Rich V. Albrecht, 21 N.E.2d 633, 

300 niApp. 493. 

Mich.—^Torma v. Montgomery Ward 

6 Co., 58 N.W.2d 149, 386 Mich. 468 
—^Michigan Fire & Marine Ins. Co. 
V. Pretty Lake Vacation Camp, 25 
N.W.2d 166, 316 Mich. 197. 

(3) Court must take strongest legi¬ 
timate view of plaintiff's evidence.-— 
Smith v. Sloan, 225 S.W.2d 539, 189 
XenxL 868, rehearing denied 227 S.W. 
2d 2, 189 Tenn. 868—^Monday v. Mill- 
saps, Tenn.App., 264 S.W.2d 6—^Eldd 
V. Tennessee Gas Co., 231 S.W.2d 793, 
33 Tenn App. 302—^Lackey v. Metro¬ 
politan Life Ins. Co., 206 S.W.2d 806, 
SO TennApp. 390. 

(4) Trial judge must give plain¬ 
tiffs’ evidence Its highest probative 
value. 

Ark.—Garrett v. Arkansas Power A 
I Light Co., 237 S.W.2d 895, <218 Ark. 
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all of plaintifPs testimony xnay be contradicted by 
defendant's testimony.^® The operation of this rule 
is not limited to the testimony of outside witnesses 
but applies to that of the parties as welL^'^ It con¬ 
cerns evidence in the case and not mere speculation 
or assumptions it does not serve as a substitute 
for evidence,3® and does not apply where there is 
not a scintilla of evidence in support of plaintiffs 
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case.^® Another view is that on a motion for a' 
directed verdict, the evidence must be viewed in 
the light most favorable to the party on whom rests 
the onus of proof. 

The court does not undertake to reconcile con¬ 
tradictory testimony.^^ It has been held that, in 
considering the motion, the court is not concerned 


575—^Hawkins v. Missouri Pac. R. 
Co.. 228 S.W.2d 642, 217 Arlc. 42. 
Xez.—^Lane v. Massachusetts Mut. 
Ins. Co., Civ.App., 202 S.W.2d 311. 

(5) PlaintilTs evidence must be 
given Its fullest probative force.— 
jaeger v. Elizabethtown Consolidated 
Gas Co., 11 A.2d 746, 124 N.J.l4aw 
420. 

(6) PlaintilTs testimony must be 
given its full scope.—Barthelmess v. 
Cavalier, 88 P.2d 484. 2 CaLApp.2d 
477. 

(7) PlaintilTs evidence must be 
given proper value.—^In re Arnold’s 
Estate, 107 P.2d 26, 16 Cal.2d 673— 
In re Flood’s Estate, 21 P.2d 679, 217 

768 —stockwell v. Board of Trus¬ 
tees of liOland Stanford Junior Uni¬ 
versity, 148 P.2d 405, 64 CaLApp.2d 
197—^Hart v. Irvine, 117 P.2d 11, 46 
CaIApp.2d 806—^In re Bums’ Estate, 
80 P.2d 77, 26 Cal.App.2d 741—Sund 
V. Paul, 62 P.2d 808, 17 CaLApp.2d 
682—Arundel v. Turk, 44 P.2d 383, 6 
Cal.App.2d 162—^Brown v. Standard 
Accident Ins. Co. of Detroit, Mich., 
43 P.2d 656, 6 CAl.App.2d 686'. 

(8) PlaintilTs evidence must be 
given all the value to which it is le¬ 
gally entitled. 

Cal.—Sokolow V. City of Hope, 262 
P.2d 841, 41 Cal.2d 668—McsNeal v. 
Greenberg, 266 P.2d 810, 40 Cal.2d 
740—Burgess v. Cahill, 168 P.2d 
393, 26 Cal.2d 320, 169 A.Ii.R. 1304 
—Birmingham v. Gray, 137 P.2d 9, 
22 CaL2d 87—Gish v. liOS Angeles 
Ry. Corp., 90 P.2d 792, 18 Cal.2d 670 
—Engstrom v. Auburn Automobile 
Sales Corp., 77 P.2d 1069, 11 Cal.2d 
64—^In re Leahy’s Estate, 64 P.2d 
704, 6 Cal.2d 801—Oerberich v. 
Southern CaL Edison Co., 63 P.2d 
948, 6 Cal.2d 46—Hamakawa v. 
Crescent Wharf & Warehouse Co., 
50 P.2d 803, 4 Cal.2d 499—Delk v. 
Mobilhomes, Inc., 268 P.2d 76, 118 
CalALpp.2d 629—^Martin v. Pood 
Machinery Corp., 223 P.2d 298, 100 
CaLApp.2d 244—Zelkowitz v. Tobin, 
217 P.2d 469, 97 CaLApp.2d 236— 
Btomilton v. Madison Auto Sales 
Co., 211 P.2d 836, 94 Cal.App.2d 619 
—Goehrlng v. Stockton Morris Plan 
Co., 209 P.2d 41, 98 CalA.pp.2d 417 
—Pohl V. Merciirio, 208 P.2d 1020, 
93 CaLApp.2d 236—Pflngst v. May¬ 
er, 208 P.2d 1002, 93 CaIA.pp.2d 266 
—^In re Ridgway's Estate, 206 P. 
2d 892, 92 Cal.App.2d 826—Irnperl- 
al-Tuma Production Credit Ass’n 


V. Shields, 198 P.2d 961, 88 Cal.App. 
2d 328—Nash v. Wright, 186 P.2d 
686, 82 CaLApp.2d 467—Biondini v. 
Amship Corp., 185 P.2d 94, 81 Cal. 
App.2d 761—Week v. Los Angeles 
County Flood Control DisL, 181 P. 
2d 935, 80 Cal.App.2d 182—Tschumy 
V. Brook’s Market, 180 P.2d 933, 79 
CalApp.2d 556—Stockwell v. Board 
of Trustees of Leland Stanford 
Junior University, 148 P.2d 406, 64 
Cal.App.2d 197—^In re King's Es¬ 
tate, 146 P.2d 962, 63 CalApp.2d 
365—^Hunton v. California Portland 
Cement Co., 123 P.2d 947, 50 Cal. 
App.2d 684—Hart v. Irvine, 117 
P.2d 11, 46 Cal.App.2d 806—Dleterle 
V. Yellow Cab Co., 93 P.2d 171, 34 
Cal.App.2d 97—^Martin v. Vierra, 90 
P.2d 846, reheard 93 P.2d 261, 84 
Cal.App.2d 86, hearing denied 94 
P.2d 667, 34 CalApp.2d 86—Bate 
V. Los Angeles Ry. Corp., 86 P.2d 
856, 30 CalApp.2d 604—Clampett v. 
Shopping Bag Markets, 84 P.2d 643, 
29 Cal.App.2d 410—Steele v. Wer-j 
ner, 83 P.2d 66, 28 CalApp.2d 654— 
Thomsen v. Burgeson, 79 P.2d 136, 
26 CaLApp.2d 236—ColUns v. Nel¬ 
son, 61 P.2d 479, 16 Cal.App.2d 686 
—^ETores v. Los Angeles Ry. Corp., 
59 P.2d 866, 15 CalApp.2d 676— 
Dunlap V. Pacific Elec. Ry. Co., 66 
P.2d 894, 12 Cal.App.2d 478—Hell- 
man V. Los Angeles Ry. Corpora¬ 
tion, 27 P.2d 946, 135 CaLApp. 627, 
rehearing denied 28 P.2d 884, 135 
Cal.App. 627—Welch v. Wlrschlng, 
16 P.2d 691, 127 CalApp. 726. 
Colo.—Gossard v. Watson, 221 P.2d 
353, 122 Colo. 271. 

(9) Trial court is reaulred to give 
the most favorable intendment to 
PlaintilTs whole evidence.—Winkler 
V. City of Columbus, 77 N.B.2d 461, 
149 Ohio St. 39. 

(10) Court must consider plain¬ 
tiff’s evidence^ together with all rea¬ 
sonable Inferences therefrom, strong¬ 
ly in favor of plaintiff.—Bone v. 
Publiz Great States Theatres, 64 NE. 
2d 98, 822 IlLApp. 178. 

(11) Trial court should consider 
evidence produced on part of plaintiff 
most strongly in plaintiff’s favor and 
give to it every reasonable intend¬ 
ment favorable to him.—Blumb v. 
Getz, 8 N.E.2d 620, 866 IlL 273, con¬ 
formed to 13 NE.2d 1019, 294 Ill. 
APP. 432—Randolph v. New York 
Cent. R. Co., 79 N.E2d SOI, 334 HI. 
App. 268—Ciuferi v. Bullock Min. Co., 
73 N.B.2d 855, 332 JllApp. 1. 


(12) Trial court must give plain¬ 
tiff’s evidence, "with all reasonable in¬ 
ferences therefrom, most favorable 
construction of which it is suscepti¬ 
ble.—Cassidy v. Ohio Public Service 
CJOh 69 N.E.2d 648, 78 Ohio App. 221, 
appeal dismissed 79 N.R2d 912, 149 
Ohio St 580. 

(18) The rule that on defendant’s 
motion plaintiff is entitled to the 
most fhvorable view that can reason¬ 
ably be taken of his testimony refers 
to the whole of his testimony and 
not to isolated statements therein 
which are inconsistent with other 
parts of his testimony.—Nelson v. 
Rural Educational Ass’n, 184 S.W.2d 
181, 23 TennApp. 409. 

(14) In determining motion for di¬ 
rected verdict, plaintiff is not bound 
by unfavorable portion of his evi¬ 
dence, but is entitled to have his 
case submitted to jury on basis of 
evidence most favorable to his con¬ 
tention.—Green v. Floe, 183 P.2d 771, 
28 Wash.2d 620. 

(16) Plaintiff is bound by his tes¬ 
timony where there is no evidence 
more favorable to him on the point • 
involved.—McGuire v. Valley Arena, 
12 N.E2d 808, 299 Mass. 361. 

(16) Fact that plaintiffs’ evidence 
was contradictory and confiictlng was 
immaterial in determining defend¬ 
ant’s motions.—^Illinois Cent. R. Co. 
V. Sigler. aC.ATenn., 122 F.2d 279. 

86. S.C.—Ford v. Atlantic Coast 
Line R. Co., 168 S.E. 143, 169 S.Q 
41, affirmed Atlantic Coast Line R. 
Co. V. Ford. 63 S.Ct 249, 287 U.S. 
602, 77 L.Ed. 457. 

87. N.H.—^Harlow v. Laclair, 136 A 
128, 82 N.H. 506, 60 AL.R. 973. 

38 , ILL—^Murphy v. United Elec. 
Rya Co., 11 A2d 440, 64 R.L 168. 

89. S.C.—Waring v. South Carolina 
Power Co., 181 S.H. 1, 177 S.Q 295. 

48 , S.C.—Waring v. South Carolina 
Power Co., supra. 

4L Colo.—^Book V. Paddock, 267 P.2d 
247. 

lovTa.—Scherer v. Scandrett, 16 N.W. 

2d 829, ^36 Iowa 229. 

Me.—Haskell v. Herbert, 48 A2d 637, 
142 Me. 133. 

48. U.S.—Equitable Life Assur. Soc. 

of U. S. V. Wells, C.CAKy., 101 F. 
^ 2d 608. 



?S5 U. J. B, 


§ 257 TEIAL 

with the conflict of the evidence,and that such r directed,or the trial court must consider the 
conflicts must,^^ or will,^^ be disregarded. 1 evidence of each party for just what it is worth.^^ 


Motions by both parties. Where motions for di¬ 
rected verdicts are made by both parties, under 
some authorities the rule that the evidence is to 
be viewed most favorably to the adverse party and 
most strongly ajgainst the movant applies.^® Under 
other authorities, on such motions the rule disap¬ 
pears,^*^ and the evidence is viewed in the light 
most favorable to the party for whom a verdict is 


(2) Weight of Evidence 

In passing on the motion, the court cannot pass on 
the weight of the evidence or determine where the pre¬ 
ponderance lies. 

On a motion to direct a verdict, the question of 
the weight of the evidence is irrelevant and immate¬ 
rial,®® it is not for the court to determine,®^ and 
the court is not at liberty to consider it®2 and it is 


48 . Or.—lillenberger v. Fremont 
Land Co., 107 P.2d 837, 165 Or. 
375. 

Direction unwarranted or Improper 
where evidence conflicting see in¬ 
fra $ 259 e. 

44. CaL—McNeal v. Greenberg, 255 
F.2d 810, 40 Cal.2d 740—Nash v. 
Wright, 186 P.2d 686, 82 Cal.App.2d 
467. 

Tex.—Abbott v. City of Granbury, 
CivA.pp., 252 S.W.2d 231, error re¬ 
fused no reversible error—McBlwee 
V. MfTs. Casualty Ins. Co., Civ.App., 
221 S.W.2d 881, error refused no re¬ 
versible error—Standard Accident 
Ins. Co. V. Andreason, Civ.App., 183 
S.W.2d 681—Pope V. Clary, Civ, 
App., 161 S.W.2d 828, error refused 
—City of Panhandle v. Byrd, Civ. 
App., 77 S.W.2d 904, reversed on 
other grounds 106 S.W.2d 660, 130 
Tex. 96. 

46 . Tex.—^Texas Emp. Ins. Ass’n v. 
Ferguson, Civ.App., 196 S.W.2d 677. 

46 . Aria.—^Fidelity-Phenix Fire Ins. 
Co. V. Gkirrison, 6 P.2d 47, 39 Ariz. 
277. 
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Motions by both parties as waiver 
of jury see supra § 256 b. 

47 . Ohio.—Industrial Commission of 
Ohio V. Carden, 195 N.E. 551, 129 
Ohio St 344. 

Favorable inf erenoe given evidence 
of party against whom motion is di¬ 
rected disappears.—Westfall v. Not- 
man, 4 N.E.2d 932, 53 Ohio App. 314. 

48 . Arh.—^Marion Mach.. Foundry & 
Supply Co. V. Federal Oil Market¬ 
ing Corporation, 67 S.W.2d 598, 188 
Ark. 652. 

49. Ohio.—Industrial Commission of 
Ohio V. Carden, 196 N.E. 651, 129 
Ohio St 844—Westfall v. Notman, 
4 N.E.2d 932, 53 Ohio App. 314. 

50. Mass.—Lublanez v. Metropolitan 
Life Ins. Co., 79 N.B.2d 876, 823 
Mass. 16. 

K.L—Downes v. United Elec. Bys. 
Co., 97 A.2d 107—D1 Blase v. Nar- 
dolillo, 68 A.2d 89, 76 B.L 143— 
Cardall v. Shartenberg*s, Inc., 31 A. 
2d 12, 69 R.I. 97—Kernan v. Webb, 
148 A. 186, 50 B.L 394. 

Weight of evidence not an issue 
R.L—^Douglas v. First Nat Stores, 
172 A 723, 54 B.I. 278. 


Weight of evidence not Involved 
<1) Generally. 

HI.—Dalmatlnsko Dobrotvomo Drust- 
vo Sveti Frano Imotski v. Urst 
Union Trust & Savings Bank, 268 
ULApp. 314. 

Ohio.—Wilkeson v. Brskine & Son, 
61 N.K2d 201, 146 Ohio St 218. 

(2) A motion for a directed ver¬ 
dict does not involve the weighing of 
evidence, but rather a determination 
of its sufficiency in law.—^Reiton v. 
St Paul City By. Co., 288 N.W. 166, 
206 Minn. 216. 

<8) Manifest duty to set aside a 
verdict Involves no weighing of tes¬ 
timony except in those extreme cas¬ 
es where evidence is so overwhelm¬ 
ingly on one side as to leave no room 
to doubt what facts are.—Kimdiger 
V. Prudential Ins. Co. of America, 
17 N.W.2d 49, 219 Minn. 25. 

Test 

On defendant's motion, the test 
was not whether plaintiffs' case, 
when weighed against defendant's, 
was strong or weak,—Viner v. Fried¬ 
man, D.C.MunApp., 33 A2d 631. 

5L HI.—^Heimsoth v. Falstaff Brew¬ 
ing Corp., 116 N.E.2d 198, 1 HI. 
App.2d 28—Holden v, Stein, 38 N.Bl 
2d 878, 312 HLApp. 260—^Fisher, for 
Use of Klnlry v. Associated Under¬ 
writers, 13 N.m2d 809, 294 HlApp. 
315. 

N.J.—Shields v. Yellow Cab, 174 A 
567, 113 N.J.Law 479. 

B.L—^Burke v. United Elec. Bys. Co., 
88 A2d 88, 79 B.I. 50—^Baldwin v. 
Higgins, 27 A2d 845, 68 B.L 324— 
Stedman v. Hlnman, 21 A2d 10, 67 
B.I. 123—Zuromski v. Lukaszek, 20 
A2d 685, 67 B.L 66—Little v. Bu- 
bin, 6 A2d 683, 62 R.L 241—Pres¬ 
ton V. United Elea Bys. Co., 1 A 
2d 126, 61 B.I. 378. 

S.D.—Hansen v. Isaak, 19 N.W.2d 
621, 70 SD. 629. 

64 aj. p 448 note 7L 
OaUlag attentioiL to weight 
On defendant’s motion, defendant 
should not caU trial judge's attention 
to what may appear to be the weight 
of evidence on his side.—Bouthlllier 
V. United Elea Bys. Co., 193 A 618, 
58 R.L 419. 

The probative force of ooufllotitig 
testimony should not be determined 
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on such motion.—Duval Laundry Co. 

V. Reif, 177 So. 726, 130 Fla. 276. 

52. U.S.—Copley v. Stone, D.C.S.C., 
75 F.Supp. 203. 

Ala.—Wilson & Co. v. Clark, 67 So.2d 
898, 259 Ala. 619. 

Cal.—^Lehmcmn v. Mitchell, 241 P.2d 
673, 109 Cal.App.2d 719—Bardin v. 
Case, 221 P.2d 292, 99 CaLApp.2d 
137—^Phillips V. Southern Paa Co., 
58 P.2d 688, 14 Cal.App.2d 454. 

HL—^Mitchell v. Van Scoyk, 115 N.E. 
2d 226, 1 H1.2d 160—Weinstein v. 
Metropolitan Life Ins. Co., 60 NJBl 
2d 207, 389 HI. 571—Bettlewell v. 
Prudential Ins. Co. of America, 117 
N.E.2d 568, 1 Hl.App.2d 300— 

Franks v. Childs, 102 NJ3.2d 363, 
845 Hl.App. 83—Bees v. Spillane, 
94 N.K2d 686, 341 HLApp. 647— 
Fliege v. Gardner. 76 N.E.2d 280, 
832 H1.APP. 583—Miller v. Balti¬ 
more & O. S. W. B. Co., 70 N.E.2d 
263, 330 Hl.App. 129—Jensen v. 
Baltimore & O. B. Co., 69 N.E.2d 
740, 380 HLApp. 134—Viecelli v. 
Cummings, 64 N.E.2d 717, 322 HL 
App. 569. 

Contra Hicks v. Swift & Co., 1 N.E. 
2d 918, 285 HLApp. 1. 

Ind.—Moslander v. Moslander’s Es¬ 
tate, 38 N.E.2d 268, 110 IndApp. 
122 . 

Minn.—Van Tassel v. Patterson, 60 N. 
W.2d 113, 235 Minn. 152. 

Mo.—Weaver v. Mobile & O. B. Co., 
120 S.W.2d 1105, 343 Mo. 223. 

N.J.—^Toscani v. Quackenbush Co., 
170 A 212, 112 N.J.Law 173. 

Ohio.—Douglas v. Daniels Bros. Coal 
Co., 22 N.E.2d 195, 136 Ohio St 641, 
123 AL.B. 761—Giovinale v. Re¬ 
public Steel Corp., App., 81 N.E.2d 
242, reversed on other grounds 84 
N.B.2d 904, 161 Ohio St 161— 
Childe V. Cincinnati St By. Co., 74 
N.E2d 486, 80 Ohio App. 128. 

B.L—Kent v. Draper Soap Co., 63 
A2d 671, 75 R.L 30—Nottie v. 
Picchlone, 69 A2d 177, 74 R.L 93— 
Cardall v. Shartenberg's, Ina, 81 
A2d 12, 69 R.I, 97—LotUnville v. 
Dwyer, 27 A2d 805, 68 R.L 263— 
Harmon v. Costanza, 23 A2d 180, 
67 R.L 291—Robitaille v. Proctor, 
20 A2d 276, 66 B.L 499—^Da Bosa 
V. First Nat Stores, 4 A2d 918, 62 
R.L 218—Barlik v. United Elea 
Bys. Co., 197 A 452, 60 B.L 227, 
reargument denied 198 A 359, 60 
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not to pass on it.®* the court,®* nor is it within its province, power, or 

function,®® to weigh the evidence, and it does not, 
In passing on the motion, it is not the duty of or will not weigh the evidence,®® and, it has been 


B.I. 285—Horalio v. Wanelik, 184 
A. 323, 56 R.I. 195, reargnment de^ 
nied 185 A. 256, 56 R.I. 264-^Chi8- 
holm V. S. S. Kresgre Co., 182 A. 4, 
55 R.L 422. 

S.C.—^Lazar v. Great Atlantic & Pa¬ 
cific Tea Co., 14 S.£.2d 560, 197 
S.C. 74. 

64 C.J. p 448 note 72. 

Tendency of evidence and not its 
w^ht is to be considered.—^Rice v. 
Press, 94 A.2d 897, 117 Vt 442. 

Snffloleiicy of evidence 

(1) On defendant's motion, suffi¬ 
ciency of plaintilTs evidence was not 
for trial Judge's consideration.—^Laz¬ 
ar V. Great Atlantic & Pacific Tea 
Co., 14 S.E.2d 660, 197 S.C. 74. 

(2) When the Judge sustains either 
party's request for a peremptory In¬ 
struction, while he passes on the 
question of sufficiency of the evi¬ 
dence, he does not weigh the evidence. 
—State ex rel. W'itte Hardware Co. v. 
McElhinney, 100 S.W.2d 36, 231 Ho. 
App. 860. 

(3) On defendant's motion for a 
directed verdict, sufficiency of plain¬ 
tiff's evidence must be tested by 
same rules as on motion for Judg¬ 
ment notwithstanding a verdict for 
plaintiff, subject to qualification that 
motion should not be granted if there 
is a reasonable probability that any 
deficiency in proof could be supplied 
on a second trial—Kundiger v. Pru¬ 
dential Ins. Co. of America, 17 K.W. 
2d 49, 219 Minn. 25. 

Oifferenoe between direct and cross- 
examination 

On defendant's motion for directed 
verdict, court must not weigh differ¬ 
ences between direct and cross-ex¬ 
amination.—Giltner v. Stephens, 200 
P.2d 290, 166 Kan. 172. 

Weighing and oonsidexing 

However, it has been held that tri¬ 
al court had duty to weigh and con¬ 
sider the testimony and to apply to it 
the controlling rules of law.—Thonl 
V. Bancroft Dairy Co., 39 N.W.2d 690, 
255 Wis. 577. 

53. ni.—Kitch V. Adkins, 105 N.E. 

2d 627, 346 IlLApp. 342. 

Ind.*—Phares v. Carr, 106 N.B.2d 242, 
122 Ind.App. 597. 

R.I.—^Kane v. Burrillvill Racing 
Ass'n, 64 A.2d 401, 73 R.L 264— 
Banewlcz v. Sullivan, 20 A.2d 273, 
66 R.I. 494—McDonald v. P. W. 
Woolworth Co., 20 A.2d 250, 66 R. 
L 488—Salerno v. Sheern, 3 A.2d 
657, 62 R.L 121—McFarland v. 

Lynch, 197 A. 202, 60 R.L 126— 
United Electric Rys. Co. v. Penn¬ 
sylvania Petroleum Products Co., 
178 A. 861, 65 R.1.154. 

64 C.J. p 449 note 78. 


64, m.—Gomez v. Rosenblatt, 53 N. 

K2d 279, 821 IlLApp. 631. 

64 C.J. p 449 notes 74, 78-80. 

55. U.S.—^Major v. McCurdy, D.C. 

S.C., 118 P.SUPP. 687. 

Cal.—Giddings v. Superior Oil Co., 
235 P.2d 843, 106 Cal.App.2d 607— 
Week V. Los Angeles County Flood 
Control Dist., 181 P.2d 935, 80 Cal. 
App.2d 182—^Takashi Kataoka v. 
May Department Stores Co., 140 
P.2d 467. 60 Cal.App.2d 177—Hel- 
muth V. Frame, 115 P.2d 846, 46 
Cal.App.2d 372—^Thomsen v. Burge- 
son, 79 P.2d 136, 26 Cal.App.2d 235 
—Collins V. Nelson, 61 P.2d 479, 16 
Cal.App.2d 535. 

Ill.—-Wintersteen v. National Cooper¬ 
age & Woodenware Co., 197 N.E. 
678, 361 DL 96—Minnls v. Friend, 
196 N.K 191, 860 lU. 328—Robson 
V. Pennsylvania R. Co., 86 N.E.2d 
403, 337 IlLApp. 557—Hedden v. 
Farmers Mut Re-Ins. Co. of Chica¬ 
go. 60 N.E.2d 110, 325 Ill.App. 385— 
Moudy v. New York C. & St. L. R. 
Co., 46 N.B.2d 180, 317 IlLApp. 164, 
reversed on other grounds 53 N.E. 
2d 406, 385 Ill. 446—Rocca v. Met¬ 
ropolitan Life Ins. Co., 21 N.E.2d 
849, 300 IlLApp. 592—McCarty v. 
O. H. Tates & Co., 14 N.E.2d 254, 
294 IllApp. 474—Illinois Tubercu¬ 
losis Ass'n V. Springfield Marine 
Bank, 282 UlJLpp. 14. 

OkL—^Maryland Casualty Co. v. De 
Armon, 64 P.2d 719, 179 Okl. 60. 
S.C.—^Thomas v. Atlantic Greyhound 
Corp., 29 S.B.2d 196, 204 S.C. 247 
—Hyman v. Carolina Veneer & 
Lumber Co., 9 S.B.2d 27, 194 S.C. 
67—Caldwell v. Volunteer State 
Life Ins. Co.. 170 S.E. 349, 170 S.C. 
294. 

R.L—Adam v. United Elec. Rys. Co., 
196 A. 251. 69 R.I. 460—Ziegler v. 
Providence Biltmore Hotel Co., 195 
A. 397, 59 R.I. 326—Bullet v. Fos¬ 
ter, 192 A. 806, 68 R.L 867—Duffy 
v. United Electric Rys. Co., 188 A. 
596, 56 R.L 450—Gallo v. Simpson 
Spring Co., 181 A. 916, 56 R.L 410. 
Tex.—^Barrett v. Commercial Stand¬ 
ard Ins. Co., Civ.App., 145 S.W.2d 
315. 

Utah.—^Flnlayson v. Brady, 240 P.2d 
491. 

64 C.J. p 449 notes 75, 78-80. 

Court is not required to weigh evi¬ 
dence.—Herb v. Pitcairn, 29 N.E.2d 
543, 306 I11.APP. 583, reversed on oth¬ 
er grounds 3$ N.E.2d 555, 377 RL 405. 

Where evidence oonfiiots, trial 
court is without authority to weigh 
evidence.—Jones v. Esenberg, 20 N. 
E.2d 906, 299 IllA.pp. 551. 

Buie not abrogated by Civil Fractloe 
Act 

m.—Capelle v. Chicago & N. W. R. 
Co., 280 IlLApp. 471. 
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50. U.S.—MacKay v. Costigan, C-Au 
IlL, 179 F.2d 125. 

Ill.—Hughes V. Bandy, 87 N.E.2dt 
855, 404 111. 74—Knudson v. Knud- 
son, 46 N.E.2d 1011, 882 HI. 

Peters v. Peters, 33 N.E.2d 425, 376 
IlL 237—Wolters v. Venhaus, 112 
N.R2d 747, 350 IlLApp. 322—Bales 
V. Pennsylvania R. Co., 107 N.E.2d 
179, 347 HLApp. 466—Novaez v. 
Falk, 98 N.R2d 791, 343 IlLApp. 269 
—^Palmer v. Loveless, 95 NJB1.2d 
104, 342 IllJLpp. 60—^Houser v. 
Wabash R. Co., 92 N.R2d 878, 341 
IlLApp. 81—Hamilton v. Toler, 88 
N.R2d 528, 338 IlLApp. 656—Road- 
ruck V. Schultz, 77 N.R2d 874, 838 
lUA-pp. 476—Lyons v. Michigan 
Blvd. Bldg. Co.. 73 N.R2d 776, 331 
IlLApp. 482—^Panella v. Well-Mc- 
Lain Co., 67 N.R2d 699, 329 HlJ^pp. 
240—Lindroth v. Walgreen Co., 67 
N.R2d 595, 329 DLApp. 105—La 
Prise v. Carr-Leasing, Inc., 62 N.R 
2d 26, 326 IlLApp. 514—Hedden v. 
Farmers Mut. Re-Ins. Co. of Chica¬ 
go, DL. 60 N.R2d 110, 325 IlLApp. 
336—Van Hoorebecke v. Iowa Il¬ 
linois Gas & Elec. Co., 57 N.E.2d 
652, 824 I11A.PP. 88—Wolfram v. 
Bennehoff, 56 N.R2d 849, 324 DL 
App. 16—Kreger v. George W. 
Diener Mfg. Co., 53 N.R2d 26, 321 
IlLApp. 302—^Baumgardner v. Boy¬ 
er, 51 N.R2d 784, 320 IlLApp. 438 
—Hogmire v. Voita, 49 N.B.2d 811, 
319 IlLApp. 644—^Eldridge v. Bois- 
menue, 49 N.E.2d 321, 319 IlLApp. 
383—Pastore v. Sasso, 46 N.E.2d 
867, 817 IlLApp. 538—Rose v. City 
of Chicago, 45 N.B.2d 717, 317 lU. 
App. 1—^Zator v. Cummings, 42 N. 
R2d 858, 815 IlLApp. 210—Keehn 

V. Brauhach, 30 N.R2d 156, 307 Dl. 
App. 339—Adamsen v. Magnelia, 
280 niJ^pp. 418—^Paulsen v. Coch- 
field, 278 IlLApp. 596. 

Mo.—^EUllhouse v. Thompson, 248 S. 

W. 2d 531. 362 Mo. 700—Bray v. St. 
Louis-San Francisco Ry. Co., App.» 
259 S.W.2d 182. 

N.J.—^Vadurro v. Yellow Cab Co. of 
Camden, 77 A.2d 459, 6 N.J. 102— 
Flschetto Paper Mill Supply v, 
Quigley Co., 69 A.2d 318, 3 N.J. 
149—^Earlln v. Mors, 63 A.2d 531, 
1 N.J. 336—Schwartz v. Rothman, 
62 A.2d 684, 1 N.J. 206—Gindin v. 
Baron, 78 A2d 297. 11 N.J.Super. 
215—Cirulli v. Licata, 77 A.2d 288, 
10 N.J.Super. 449—Dohrow v. 
Hertz, 15 A2d 749, 126 N.J.Law 
347—Scanana v. Lindale, 3 A.2d 
633, 121 N.J.Law 649. 

N.C.—Ferrell v. Metropolitan Life 
Ins. Co., 181 S.R 327, 208 N.C. 420 
—Hood V. Bayless, 175 SJ5L 828, 207 
N.C. 82. 

R.I.—^Kennedy v. New England Bak¬ 
ery, 95 A.2d 454—Senn v. Kogut, 89 
A.2d 842, 79 B.L 429—Sharp ▼. 
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held, it cannot weigh the evidence nor can it Likewise, the court will not consider whether the 
weigh conflicts in evidence.58 evidence is weak or strong,6^ or determine where 

the preponderance lies,®® or undertake to determine 


Rhode Island Hospital Trust Co.» 
27 A.2d 823, 68 R.I. 248—Power 
Service Corp. v. Pascoagr Fire Dist.. 
4 A.2d 261, 62 R.I. 167. 

Tenn.—^Toung v. Tennessee Elec. 
Power Co., 122 S.W.2d 821, 22 Tenn. 
App. 308. 

64 C.J. p 449 notes 76, 78-80. 

Weight or probative value of evi¬ 
dence 

Ohio.—Cooke v. Cortwight, 89 N.E. 

2d 210, 68 Ohio App. 75. 

67. U.S.—Adams v. U. S., C.C.A 
Ill., 116 P.2d 199—California Fruit 
Elxchange v. Henry, D.C.Pa., 89 
F.Supp. 680, affirmed, C.A., 184 F. 
2d 617. 

Cal.—^In re Flood's Estate, 21 P.2d 
579, 217 Cal. 763—^Devens v. Gold¬ 
berg, 215 P.2d 935, 96 Cal.App.2d 
639—Jensen v. Leonard, 186 P.2d 
206, 82 Cal.App.2d 340—Simon v. 
City and County of San Francisco, 
180 P.2d 393, 79 Cal.App.2d 690— 
Wlswell v. Shinners, 117 P.2d 677, 
47 Cal.App.2d 166—^Dieterle v. Yel¬ 
low Cab Co., 93 P.2d 171, 34 CaJ. 
App.2d 97—Gimenez v. Rissen, 66 
P.2d 292, 12 Cal.App.2d 152, mod¬ 
ified on other grounds 66 P.2d 299 
—^Tracey v. L. A. Paving Co., 41 
P.2d 942, 4 Cal.App,2d 700—Coats 
V. General Motors Corporation, 89 
P.2d 838, 3 Cal.App.2d 340. 

HI.—^Bay Island Drainage and Levee 
Dist. No. 1 V. Nussbaum, 66 N.E. 
2d 615, 388 Ill. 131—Darmody v. 
Kroger Grocery & Baking Co., 1 
N.E.2d 66, 362 HI. 664—Lincoln v. 
Prudential Ins. Co. of America, 104 
N.E.2d 347, 346 Hl.App. 547—Had¬ 
den V. Fifer, 89 N.B.2d 854, 339 
Ill.App. 287—^Lovellette v. First 
Federal Sav. & Loan Ass'n, 87 N. 
B.2d 34, 338 Ill.App, 863—Hyde v, 
Saunders, 86 N.E.2d 843, 338 111. 
App. 205—^Evems v. Paul F. Belch 
Co.. 85 N.E,2d 202, 337 Ill.App. 98 
—Novak V. Illinois Cent. R. Co., 79 
N.B.2d 92. 334 IlLApp. 241—Pfile 
V. Owens, 73 N.B.2d 445, 331 Ill. 
App. 390—^Moffltt V. O. L. D- For¬ 
warding Co., 73 N.B.2d 164, 331 Ill. 
App. 278—^Read v. Cummings, 69 
N.E.2d 325. 324 DLApp. 607—Perio- 
let V. City Nat. Bank & Trust Co. 
of Chicago, 63 N.E.2d 22, 321 Ill. 
App. 308—^Rohrer v. Denton, 28 N. 
E.2d 672. 306 IlLApp. 317—Paulsen 
v. Cochfield, 278 Ill.App. 696—Cana^ 
van V. Canavan, 271 IlLApp. 658— 
Chas. Kronauer & Co. v. Mechanics* 
Ins. Co. of Philadelphia, 266 Ill. 
App. 477. 

N.J.—^Mazzilll v. Selger, 99 A.2d 41^7, 
13 N.J. 296—McCue v. Deppert, 91 
A.2d 603, 21 N.J.Super. 691—Dan¬ 
ker V. Fischer Baking Co., 68 A2d 
774, 5 N.J.Super. 248—^Rakowskl v. 
Raybestos-Manhattan, Inc., 68 A 


2d 641, 6 N.J.Super. 203—Beck v. 
Monmouth Lumber Co., 59 A 2d 
400, 137 N.J,Law 268—McKlttrick 
V. Dugan Bros, of N. J., 197 A. 
905, 119 N.J.Law 606, affirmed 

1 A2d 381, 121 N.J.Law 49—Chris¬ 
tine V. Mutual Grocery Co., 194 
A 625, 119 N.J.Law 149—^Lancaster 
V. Highlands Finance Corp., 189 
A 371, 117 N.J.Law 476—Boyle 
V. Baldowskl. 188 A 233. 117 N.J. 
Law 320—^McNamara v. Metropoli¬ 
tan Life Ins. Co., 187 A 919, 117 
N.J.Law 328—^Repasky v. Novich, 
172 A 374, 113 N.J.Law 126—Ocean 
Accident & Guarantee Corporation 
V. Lincoln Nat. Bank, 172 A 46, 
112 N.J.Law 660—Tates v. Madi- 
gan, 171 A 679, 112 N.J.Law 443. 
affirmed 176 A 362, 114 N.J.Law 
258—Sakos v. Byers. 169 A. 705, 
112 N.J.Law 266—Malinowski v. 
Jersey City & Lyndhurst Bus Co., 
169 A 636, 112 N.J.Law 103— 
Schreiber v. Public Service Co¬ 
ordinated Transport, 169 A 629, 112 
N.J.Law 199—LIpschitz v. New 
York & New Jersey Produce Cor¬ 
poration. 168 A 390, 111 N.J.Law 
392—Walsh v, Hackensack Water 
Co.. 181 A 422, 13 N.J.Misc. 816 
—^Heenan v. Horre Coal Co., 170 
A 894, 12 N.J.Misc. 263, affirmed 
174 A 661, 113 N.J.Law 888— 
Van Brunt v. Wiener, 168 A 923, 
10 N.J.Misc. 298. 

R.I.—Greenstein v. Singer, 93 A2d 
306, reargument denied 96 A2d 623 
—Watson V. Durepo, 71 A. 2d 103, 
76 R,I, 875, reargument denied 71 
A2d 609, 76 R.I. 376—Neves v. 
Nemtzow, 12 A2d 660, 64 R.I. 395 
—Hill V. Cabral, 2 A2d 482, 62 R. 
I. 11, 121 AL.R. 1072—Bouthillier 
V. United Elea Rys. Co., 193 A 
618, 68 R.L 419. 

Tenn.—American Trust & Banking 
Co. V. Parsons, 108 S.W.2d 187, 21 
Tenn.App. 202—Ward v. Southern 
Ry. Co., 15 Tenn.App. 880. 

Utah.—Christensen v. Utah Rapid 
Transit Co., 27 P.2d 468, 88 Utah 
231. 

64 C.J. p 449 notes 77-80. 

Beason for rule 

To do so would invade the prov¬ 
ince of the jury.—^Tabor v. Continen¬ 
tal Baking Co., 88 N.B.2d 267, 110 
Ind.App. 633. 

Buie qualULad 

On motion for a directed verdict, 
court cannot weigh the evidence if 
the evidence in favor of plaintiff, 
standing alone and considered true, 
together with all legitimate infer¬ 
ences therefrom, might reasonably 
sustain finding for him.—^Bryant v. 
Taylor, 40 N.E,2d 646, 313 IlLApp. 
650. 


58. Okl.—National Life & Accident 
Ins. Co. V. Roberson, 68 P.2d 796, 
180 Okl. 266—Seidenbach*s v. Bea¬ 
con Pub. Co., 62 P.2d 632, 178 Okl. 
238—^Allls Chalmers Co. v. Lamb, 
49 P.2d 1071, 174 Okl. 118. 

59. HI.—Vail V. Graham, 259 Ill. 
App. 172. 

64 C.J. p 449 note 79. 

60. U.S.—^MacKay v. Costlgan, C.A 
HL, 179 F.2d 126. 

Cal.—^Bardin v. Case, 221 P.2d 292, 
99 Cal.App. 2d 137—Dieterle v. Yel¬ 
low Cab Co., 98 P.2d 171, 34 Cal. 
App.2d 97. 

Ill.—Hughes V. Bandy, 87 N.E.2d 855, 
404 Ill. 74—Weinstein v. Metropol¬ 
itan Life Ins. Co., 60 N.E.2d 207, 
389 HL 671—Knudson v. Knudson, 
46 N.E.2d 1011, 882 HI. 492—Peters 
V. Peters, 33 N.B.2d 425. 876 Ill. 
237—^Kettlewell v. Prudential Ins. 
Co. of America, 117 N.E.2d 668, 1 
IlLApp.2d 300—^Heimsoth v. Fal- 
stafC Brewing Corp., 116 N.E. 2d 
198, 1 HLApp.2d 28—^Palmer v. 
Loveless, 95 N.E.2d 104, 342 Ill. 
App. 60—Hadden v. Fifer, 89 N.E. 
2d 864, 339 IlLApp. 287—La Prise 
V. Carr-Leasing, Inc., 62 N.E.2d 
26, 326 HLApp. 514—Hedden v. 
Farmers Mut. Re-Ins. Co. of Chica¬ 
go, 60 N.E.2d 110, 325 HLApp. 335 
—Van Hoorebecke v. Iowa Illinois 
Gas & Elec. Ca, 67 N.El2d 652, 824 
Ill.App. 88—Wolfram v. Bennehof, 
66 N.E.2d 849, 324 IlLApp. 16— 
Kouba V. City of Chicago, 61 N.E. 
2d 617, 320 HLApp. 436—McKay 
V. Hannah, 61 N.E.2d 608, 320 HI. 
App. 437—^Pastore v. Sasso, 46 N. 
E.2d 867, 817 Hl.App. 688—Moudy 
V. New York, C. & St. L. R. Co., 
46 N.B.2d 180, 317 HLApp. 164, re¬ 
versed on other grounds 68 N.E.2d 
406, 886 HL 446—^Illinois Tuber¬ 
culosis Ass*n V. Springfield Ma¬ 
rine Bank, 282 Ill.App. 14—Capelle 
V. Chicago & N. W. R. Co., 280 HI. 
App. 471. 

Okl.—^Maryland Cas. Co. v. De Ar- 
mon, 64 P.2d 719, 179 OkL 60. 

R.I.—Senn v. Kogut, 89 A.2d 842, 
79 R.I. 429—^Young v. Young, 186 
A 901, 66 R.I. 401—^Talbot v. 
Bridges. 173 A 72. 64 R.I. 887. 

Tenn.—Jones v. Noel, 204 S.W.2d 
336, 30 Tenn.App. 184. 

Utah.—^Finlayson v. Brady, 240 P.2d 
491—Christensen v. UtaOi Rapid 
Transit Co., 27 P.2d 468, 83 Utah 
231. 

64 C.J. p 449 notes 74-77, 80. 

Question does not arise 

HL—^Read v. Friel, 64 N.E.2d 656, 
827 IlLApp. 532-^Rembke v. Ble- 
ser, 6 N.B.2d 900, 289 HLApp. 136. 
Court Is not required to determine 

where preponderance lies.—Herb v. 


650 
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the comparative value of evidence.®^ The trial 
justice should not®^ and cannot®^ direct a verdict 
in accordance with what he thinks is the preponder¬ 
ance of the evidence. 

The court may examine the evidence only to de¬ 
termine whether there is substantial evidence which, 
if believed by the jury, wotdd sustain a verdict;®^ 
the court is required merely to ascertain whether 
there is any evidence tending to prove the allega¬ 
tions of the complaint.65 It has been held that the 
trial court should not weigh the evidence with the 
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particularity required on the consideration of the 
evidence on a motion for a new trial.®^ 

(3) Truth or Credibility of Evidence or Wit¬ 
nesses 

Except for clearly Incredible evidence, the court can¬ 
not consider or pass on the crediblllt/ of the evidence 
or witnesses, and must accept as true the evidence In 
favor of the party against whom the motion is directed. 

In its consideration of a motion for the direction 
of a verdict, the court cannot properly consider,®^ 
and is not to pass on, or determine,®® the credibility 


Pitcairn, 29 K.E.2d 643, 806 ni-Ap-p. 
583, reversed on other grounds 86 
N.E.2d 555, 877 lU. 405. 

61. Tenn.—Young v. Tennessee Elec. 
Power Co., 122 S.W.2d 821, 22 
Tenn.App. 308—-Ward v. Southern 
Ry. Co., 16 Tenn.App. 880. 

62 . R.I.—•Kahabedian v. United 
Electric Rys. Co., 149 A. 19, 60 R. 
I. 465. 

63 . Del.—Pennsylvania, etc., R. Co. 
V. Gatta, 85 A. 921. 27 Del. 56, 47 
L.R.A.,N.'S., 932. 

64 C.J. p 460 note 82. 

64. Cal.—^Phillips V. Southern Pac. 
Co., 68 P.2d 688, 14 Cal.App.2d 454. 

66. m.—Gomez v. Rosenblatt, 53 
N’.E.2d 279, 321 IlLApp. 681. 

66 . HI.—Blumb v. Getz, 8 N.E.2d 
620, 336 111. 273, conformed to 18 
K.E.2d 1019, 294 ni.App. 432. 

67 . U.S.—California pruit Exchange 
V. Henry, D.C.Pa., 89 P.Supp. 580, 
afllrmed, C.A., 184 F.2d 517. 

Cal.—^In re Flood’s Estate, 21 P.2d 
679, 217 Cal. 763. 

lU.—Kouba V. City of Chicago, 51 N. 
E.2d 617, 320 HLApp. 435—McKay 
V. Hannah, 51 N.E.2d 608, 30 Ul. 
App. 437—Holden v. Stein, 38 N. 
E.2d 378, 812 Ill.App. 260—Capelle 
V. Chicago & N. W. R. Co., 280 
IU.APP. 471. 

N.X—Shields v. Yellow Cab, 174 A. 
667, 118 N’.J.Law 479—Toscani v. 
Quackenbush Co., 170 A. 212, 112 
N.J.Law 173. 

R.I.—^Downes v. United Elec. Rys. 
Co., 97 A.2d 107—Burke v. United 
Elec. Rys. Co., 83 A.2d 88, 79 R. 
I. 50—Di Blase v. NardolUlo, 68 
A,2d 89, 76 R.I. 143—Hottie v. 
Picchione, 69 A.2d 177, 74 R.L 93 
—^Kane v. Burrillville Racing 
Ass’n, 64 A.2d 401, 73 R.I. 264— 
Cardell v. Shartenberg’s, Inc., 81 
A.2d 12, ’69 R.I. 97—Baldwin v. 
Higgins, 27 A.2d 345, 68 R.I. 324 
—Smith V. Frost, 27 A.2d 299, 68 
R.I. 241—Shipman v. United Elec. 
Rys. Co., 26 A.2d 478, 68 R.I. 39 
—Stedman v. Hlnman, 21 A.2d 10, 
67 R.I. 123—Robltaille v. Proctor, 
20 A.2d m, 66 R.I. 499—LitUe v. 
Rubin, 6 A.2d 683, 62 R.I. 438— 


Preston v. United Elec. Rys. Co., 1 
A.2d 126, 61 R.I. 378. 

64 aj. p 450 note 84. 

OredibUity not involved 

(1) Generally.—Dalmatlnsko Do- 
brotvomo Drustvo Sveti Frano Imot- 
ski V. First Union Trust & Savings 
Bank, 268 Dl.App. 314. 

(2) Manifest duty to set aside a 
verdict Involves no passing on cred¬ 
ibility of witnesses except in those 
extreme cases where evidence is so{ 
overwhelmingly on one side as to 
leave no room to doubt what facts 
are.—Kundlger v. Prudential Ins. Co. 
of America, 17 N.W.2d 49, 219 Minn. 
25. 

Prima fade case; oral testimony 

If plaintiff makes out a prima fa¬ 
cie case and defense is dependent 
on oral testimony, court must leave 
credibility of evidence to lury and 
not direct a verdict for defendant.— 
Schoenith, Inc. v. Forrester, Ala., 69 
So.2d 454. 

Argument by party 

On defendant’s motion for directed 
verdict, defendant should not argue 
on credibility of plaintitC or his wit¬ 
nesses.—^Bouthilller v. United Elec. 
Rys. Co., 193 A. 618, 58 R.I. 419. 

68. U.S.—Brady v. Southern Ry. 
Co., N.C., 64 S.Ct. 232, 320 U.S. 
476, 88 L.Ed. 239—Sprinkle v. Da¬ 
vis, C.CJLVa., 117 F.2d 938, cer-. 
ttorari denied 62 S.Ct. 90, 314 U.S. 
647, 86 L..Ed. 519—Equitable Life 
Assur. Soc. of U, S. v. Wells, C.C. 
A.Ky., 101 P.2d 608. 

Cal.—Lehmann v. Mitchell, 241 P.2d 
673, 109 Cal.App.2d 719—Thomp¬ 
son V. Atchison, T. & S. F. Ry. Co., 
217 P.2d 45, 96 Cal.App.2d 974— 
Devens v. Goldberg, 215 P.2d 935, 
96 Cal. App. 2d 639—Wlswell v. 
Shlnners, 117 P.2d 677, 47 Cal.App. 
2d 166—^Thomsen v. Burgeson, 79 
P.2d 186, 26 Cal.App.2d 285—Gim- 
enez v. Rlssen, 55 P.2d 292, 12 Cal. 
App. 2d 152, modified on other 
grounds 56 P.2d 299. 

Ga.—Howard v. Atlantic Coast Line 
R. Co., 66 S.E.2d 87, 84 Ga.App. 
307. 

lU.—Kitch V. Adkins, 105 N.E.2d 
527, 346 Ill.App. 342—Houser v. 
Wabash R. Co., 92 K.E.2d 878, 841 


ULApp. 81—Lovellette v. First 
Federal Sav. & Loan Ass’n, 87 N. 
E.2d 34, 838 Ill.App. 363—Hyde v. 
Saunders, 86 K.E.2d 843, 338 Ul. 
App. 205—Robson v, Pennsylvania 
R. Co., 86 N.B.2d 403, 837 Ill.App. 
667—Novak v. Hlinols Cent. R. Co.. 
79 N.B.2d 92, 884 IlLApp. 241— 
Crawford v. Omer & Shayne, 73 N. 
B.2d 615, 831 ULApp. 568—Jensen 
V. Baltimore & O. R. Co., 69 N.B.2d 
740. 330 ULApp. 184—VieceU v. 
Cummings, 54 N.E.2d 717, 822 Ul. 
App. 559—Illinois Tuberculosis 
Ass’n V. Springfield Maidne Bank, 
282 ULApp. 14. 

Mass.—Donahue v. Witherell, 89 N. 

E. 793, 208 Mass. 489. 

Minn.—Van Tassel v, Patterson, 50 
N.W.2d 113, 236 Minn. 162. 

Mo.—Nance v. Atchison, T. & S. F. 
Ry. Co., 232 S.W.2d 647, 860 Mo. 
980—Weaver v. Mobile & O. B. 
Co., 120 S.W.2d 1105, 848 Mo. 223. 
N.T.—Leto v. aty of New York, 112 
N.T.S.2d 751. 

Ohio.—^Douglas v. Daniels Bros. Coal 
Co., 22 NJB12d 195, 185 Ohio St 
641, 128 A.L.B. 761—Cooke v. Cort- 
rlght, 89 N.E.2d 210, f8 Ohio App. 
76. 

R.I.—Kennedy v. New England Bak¬ 
ery, 95 A.2d 454—Greenstein v. 
Singer, 98 A.2d 806, reargument de¬ 
nied 96 A.2d 628—Watson v» Dure- 
po, 71 A.2d 103, 76 R.I. 375, rear¬ 
gument denied 71 A.2d 509, 76 R.I. 
875—Kent v. Draper Soap Co., 68 
A.2d 671, 76 R.I. SO—Sharp v. 
Rhode Island Hospital Trust Co., 
27 A.2d 323, 68 R.L 248—Harmon 
V. Costauza, 28 A.2d 180, 67 R.I. 
291—McDonald v. F. W. Woolworth 
Co., 20 A.2d 250, 66 R.I. 488—Neves 
V. Nemtzow, 12 A.2d 660, 64 R.I. 
395—Da Rosa v. First Nat. Stores, 
4 A.2d 918, 62 R.I. 213-^ower 
Service Coip. v. Pascoag Fire Dist, 
4 A.2d 261, 62 R.I. 167—HiU v. 
Cabral, 2 A.2d 482. '62 R.L 11, 121 
A.L.R. 1072—Barllk v. United Elec. 
Rys. Co., 197 A. 452, 60 R.L 227, 
reargument denied 198 A. 359, 60 R. 
I. 285—Bouthillier v. United Elec. 
Rys. Co., 193 A. 618, 58 R.I. 419 
—Young V. Young, 1,85 A. 9.01, 66 
RL 401—Chisholm v. S. S. Kres- 
i' ge Co., 182 A. 4, 55 R.I. 422—Unit- 
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of the witnesses or evidence, except in so far as hut the truth.^5 
the evidence is incredible as a matter of law,®^ 
or except where there is proof of circumstances In like manner, except where evidence is so un¬ 
casting suspicion on the verity of the testimony on reasonable or contradictory that it cannot be ac- 

which the motion is based, and no means of directly cepted as true,^^ and except as to facts shown by 

contradicting such testimonyLikewise, the court the record to be false^^ or facts judicially known 
may not pass on the quality of the testimony,^! to be false,^® in passing on the motion, the 

or separate the evidence into that which is credible court must accept, or consider, as true all com- 

and that which is incredible^* For the purpose of petent evidence or testimony of, or offered by, or 

the motion,*^* the court is to assume that the wit- which sustains the view, or is in favor, of the 

nesses are all entirely credible^^ and speak nothing party against whom the motion is directed,^® or 


ed Electric Rys. Co. ▼. Pennsylva¬ 
nia Petroleum Products Co., 178 A. 
861, 55 R.I. 154. 

Tex.—^Hartman v. Costales, Civ.Api>., 
145 S.W.2d 603, error dismissed, 
dudgrment correct—^Barrett v. Com¬ 
mercial Standard Ins. Co., Civ. 
App., 145 S.W.2d 315. 

64 C.J. p 450 note 85. 

CredibUity of conflicting testhnony 
Fla.—^Duval Laundry Co. v. Reif, 177 
So. 726, 130 Fla. 276. 
jDapeadunents 

In deciding motion for a directed 
verdict at dose of all the evidence, 
court cannot consider any purported 
impeachments or the weight there¬ 
of.—Kitch V. Adkins, 105 N.B.2d 527. 
846 lll.App. 342—Robson v. Pennsyl¬ 
vania R. Co., 86 N.B.2d 403, 337 Ill. 
App. 567—Novak v. Illinois Cent R. 
Co., 73 N.3BI.2d 92, 334 ULApp. 241— 
Crawford v. Omer & Shayne, 73 N. 
SL2d 615, 331 llLApp. 568—Jensen v. 
Baltimore 4b O. R. Co., 69 N.E.2d 740, 
330 lUAkpp. 134—Viecell v. Cum¬ 
mings, 54 N.E.2d 717, 322 IU.App, 
559. 

Cgonflitioaal iBstmetioii 

When a peremptory Instruction is 
conditioned on finding facta to be as 
testimony indicates, court must leave 
the question of credibility of testi¬ 
mony for the Jury.—City of Shelby 
V. Lacskey, 72 S.B.2d 767, 236 N.C. 
269. 

Mai Buie of General Rules of 
Practice end Procedure, authoriz¬ 
ing motion for directed verdict was 
held required to be read in light of 
established practice under which 
court could not usurp function of 
Jury to weigh credibility of evidence. 
—Alexander v. Tingle, 30 A.2d 787, 
131 Md. 464. 

69. N.T.—Leto v. City of New York, 
112 N.T.S.2d 76L 

70. Ky.—^BAcKinney v. Chastain, 184 
S.W.2d 240, 298 Ey. 883—Hen¬ 
dricks V. Johnson, 180 S.W.2d 868, 
297 Ky. 643. 

Conrt held not l)oiuid to sustain mo¬ 
tion 

Ky.—McKinney v. Chastain, 184 S. 
W.2d 240, 298 Ky. 833—Hendricks 
V. Johnson, 180 S.W.2d 868, 297 Ky. 
443. j 


71. HI.—Crawford v. Omer & Shay¬ 
ne, 73 N.B.2d 615, 331 DLApp. 
568. 

72. Mass.—^McGafflgan v. Kennedy, 
18 N.E.2d 344, 302 Mass. 12. 

73. Or.—Cooper v. North Coast Pow¬ 
er Co., 244 P. 665, 245 P. 817, 117 
Or. 652—Cooper v. North Coast 
Power Co., 244 P. 671, 117 Or. 384. 

74. Cal.—^Bdelson v. Higgins, 111 P. 
2d 668, 43 Cal.App.2d 769. 

64 C.J. p 450 note 87. 

Value given to plaintUPs evidence 
For purpose of motion, court Is 
bound to accord to testimony of wit¬ 
nesses produced by plaintiffs all of 
value attaching to testimony of wit¬ 
ness who is to be believed. 

CaJ.—Lehmann v. Mitchell, 241 P.2d 
673, 109 Cal.App.2d 719—Gimenez 
V. Rissen, 66 P.2a 292, 12 Cal.App. 
2d 152, modified on other grounds 
56 P.2d 299. 

Idaho.—Hendrix v. City of Twin 
Falls, 29 P.2d 362, 54 Idaho 130. 

75. Or.—Cooper v. North Coast Pow¬ 
er Co., 244 P. 671, 117 Or. 384— 
Cooper V. North Coast Power Co., 
244 P. 666, 246 P. 317, 117 Or. 
652. 

76. Mo.—^De Lay v. Ward, 262 S.W. 
2 d 628. 

Ohio.—^Douglas v. Daniels Bros. Coal 
Co., 22 N.B.2d 196, 186 Ohio St 
641, 123 AL.R. 761. 

64 C. J. p 450 note 89. 

Effect of evidence inherently im¬ 
probable or opposed to physical 
facts see supra subdivision e (1) 
of this section. 

77. Tex.—^Mellette v. Hudstan Oil 
Copp., Civ.App., 243 S.W.2d 438, 
error refused no reversible error. 

78. Tex,—Mellette v. Hudstan Oil 
Corp., supra. 

79. tr.S. —Whittington v. Mayberry, 
C.AKan., 190 F.2d 703—Danaher 
V. U. S., aA.Ark., 184 F.2d 673 
—General Accident Fire & Life As- 
sur. dorp. V. Schero, C.C.AJFla., 
160 F.2d 775—Smith v. Shevlin- 
Hlxon Co.. C.aA.Op., 167 F.2d 61— 
Elravat v. Indemnity Ins. Co. of 
North America, C.CA.Mich., 152 
F.2d 386—U. S. v. Dupre, C.C.A 
La., 110 F.2d 815—Flastatt Brew¬ 
ing Corp. V. Thompson, C.C.ANeb., 

652 


101 F.2d 301, certiorari denied 59 
S.Ct 834, 807 U.S. 631, 83 L.Ed. 
1514—Chicago, B. & Q. R. Co. v. 
Kelley. aC.A.Neb., 74 F.2d 80— 
XT. S. V. Russian, C.C,APa., 73 F, 
2d 868—Jacobson v. Chicago, M., 
St P. & P. R. Co., C.C.A.MInn., 6$ 
F.2d 688. 

Ala.—^Mazer v. Brown, 66 So.2d 661, 
259 Ala. 449—Purity Ice Co. v. 
Triplett 57 So.2d 640, 257 Ala. 116 
—Key V. Dozier, 42 So. 2d 254, 262 
Ala. 631—Alabama Power Co. v. 
Buck, 35 So.2d 855, 250 Ala. 618— 
Casino Restaurant v. McWhorter, 

46 So.2d 582, 35 Ala.App. 382—Bax¬ 
ter V. Wilson, 45 So.2d 474, 35 Ala. 
App. 196, certiorari denied 45 So. 
2d 478, 253 Ala. 601—Perry v. At¬ 
lantic Coast Line R. Co., 42 So. 
2d 837, 84 Ala.App. 644—Sloss- 
Sheffleld Steel & Iron Co. v. Wil¬ 
lingham, 199 So. 16, 29 Ala.App. 
569, cause remanded 199 So. 28, 240 
Ala. 294. 

Ark.—^Burcher ▼. Casey, 83 S.W.2d 
73. 190 Ark. 1066. 

Cal.—^Reiman v. Moore, 86 P.2d 166, 
30 Cal.App.2d 306—MIntzer v. Wil¬ 
son, 68 P.2d 870, 21 Cal.App.2d 85. 
D.C.—^Lalekos v. Manset, Mun.App., 

47 A.2d 817—Washin^on Realty 
Co. V. Harding, Mun.App., 45 A2d 
785. 

Fla.—Chafln v. Atlantic Coast Line 
R. Co., 68 So.2d 185, 82 A.L.R.2d 
626—^Hughs V. Miami Coca Cola 
Bottiing Co.. 19 So.2d 862, 165 Fla. 
299—Greenberg v. Post 19 So. 2d 
714, 166 Fla. 136—Dempsey-Van- 
derbilt Hotel v. Huisman, 15 So. 
2d 903, 163 F]€U 800. 

Ill.—Walaite v. Chicago, R. L & P. 
Ry. Co., 33 N.E.2d 119, 876 HI. 59 
—Gillan V. Chicago, N. S. & M. 
R. Co.. 117 N.B.2d 833, 1 HLApp. 
2d 466—Gorgone v. Hicks Oils & 
Hicks Gas, 103 N.E.2d 178, 345 
IU.App. 328—SB'ranks v, Childs, 102 
N.E.2d 863, 345 Hl.App. 83—Hou¬ 
ser V. Wabash R. Co., 92 N.B.2d 
878, 341 Hl.App. 31—Hyde v. Saun¬ 
ders, 86 N.E.2d 848, 838 HLAPP. 
206—Fllege v. Gardner, 76 N.B.2d 
280, 332 IU.App. 583—Crawford v. 
Omer & Shayne, 78 N.E.2d 615, 
831 HLApp. 568—Pfile v. Owens, 
78 N.B.2d 445, 331 HLApp. 890— 
Miller v. Baltimore & O. S. W. R. 
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Co., 70 N'.B.Sd 203, 880 in.Al>p. 
129—Paolinelli v. Dainty Foods 
Manufacturers, 54 N.£.2d 759, S22 
I11.APP. 586—Kouba v. City of Chi¬ 
cago. 51 N.E.2d 617, 820 IlLApp. 
435—McKay v. ISCannah, 51 K.E.2d 
608, 320 Ill.App. 437—iKaznowski 
y. City of La Salle, 43 N.E.2d 852, 
816 Ill.App. 115—Cosmo v. Seeders, 
80 N.E.2d 123, 807 Hl-Anp. 187— 
Herb v. Pitcairn, 29 K.B.2d 548, 
306 Ill.App. 583, reversed on oth¬ 
er srrounds 36 H.E.2d 555, 377 Ill. 
405—^Reilly Tar & Chemical Corp. 
V. Lewis, 23 H.E.2d 248, 301 HI. 
App. 459—Rocca v. Metropolitan 
Life Ins. Co., 21 N.E.2d 849, 800 
HI.App. 592—Emgre v. Hlinois Cent. 

* R. Co., 17 N.B.2d 612, 297 Ill.App. 
344—^Mulhem v. Public Auto Parks, 
16 N.B.2d 167, 296 Ill.App. 238— 
Gardiner v. Richardson, 11 N.E.2d 
824, 293 Ill.App. 40—^Hilker v. Rad- 
difC, 274 Ill.App. 463—Price v. Hli¬ 
nois Bell Telephone Co., 269 Ill. 
App. 581. 

Iowa.—Comfort v. Continental Cas. 
Co., 34 N.W.2d 588, 239 Iowa 1206 
—^In re Cuykendall's Estate, 273 
N.W. 117, 223 Iowa 626—White v. 
Center, 264 N.W. 90, 218 Iowa 1027 
—^Thompson v. Anderson, 262 N.W. 
117, 217 Iowa 1186—Wareham v. 
Atkinson, 247 N.W. 634, 216 Iowa 
lo-oe. 

Kan.—^Picou v. Kansas City Public 
Service Co., 134 P.2d 686, 156 Kan. 
452. 

Ky.—^Elliott V. Drury’s Adm’x, 200 
S.W.2d 141, 304 Ky. 93—Shell v. 
Town of Bvarts, 178 S.W.2d 82, 
296 Ky. 602—Pacific Mut Life Ins. 
Co. V. Fagan, 166 S.W.2d 1007, 292 
Ky. 633—^Travelers Ins. Co. v. Ma¬ 
hon, 117 S.W.2d 909, 273 Ky. 691 
—^Tucker v. Vombrock, 110 S.W.2d 
669, 270 Ky. 712—Kentucky & In¬ 
diana Terminal R. Co. v. Cantrell, 
184 S.W.2d 111, 298 Ky. 743—Van 
Sant’s Adm’r v. Overstreet, 86 S.W. 
2d 1008, 261 Ky. 58. 

Md.—^Martin G. Imbach, Inc. v. Tate, 
100 A. 2d 808—Washington Subur¬ 
ban Sanitpry Commission v. Mus- 
grove, 100 A. 2d 27—^Empire State 
Ins. Co. of Watertown, N. Y., v. 
Guerriero, 69 A.2d 259, 193 Md. 
606—Gross v. Baltimore Transit 
Co., 64 A.2d 147, 192 Md. 278— 
East Coast Freight Lines v. Mayor 
and City Council of Baltimore, 68 
A.2d 290, 190 Md. 256, 2 A.L.R.2d 
886—Henkelmann v. Metropolitan 
Life Ins. Co., 26 A.2d 418, 180 Md. 
591—Atholwood Development Co. 
V. Houston, 19 A.2d 766, 179 Md. 
441—^Dashiell v. Moore, 11 A.2d 
640, 177 Md. 657—Hebner v. Pow¬ 
ell, 9 A.2d 232, 177 Md. 237—Bal¬ 
timore Transit Co. v. Alexander, 
192 A. 349, 172 Md. 454—Gesch- 
wendt V. Toe, 198 A. 720. 174 Md. 
874—^Universal Credit Co. v. Mer- 
ryman, 195 A. 689, 173 Md. 256— 


Barker ▼. Whitter, 170 A. 678, 166 
Md. 88. 

Mich.—^McGrath v. Hargraves, 17 N. 

W.2d 733, 810 Mich. 610. 

Minn.—Hanson v. Homeland Ins. Co. 
of America, 45 N.W.2d 637, 232 
Minn. 403. 

Miss.—Dufour v. Continental South¬ 
ern Lines, 68 So. 2d 489—^Louis¬ 
ville & N. R. Co. V. Whisenant, 68 
So.2d 908, 214 Miss. 421—Thomas 
V. Mississippi Products Co., 44 So. 
2d 656, 208 Miss. 506—Long v. Pat¬ 
terson, 22 So.2d 4*90, 198 Miss. 554 
—^Montgomery Ward & Co. v. 
Windham, 16 So.2d 622, 195 Miss. 
848, suggestion of error overruled 
17 So.2d 208, 195 Miss. 848—Graves 

V. Johnson, 176 So. 256, 179 Miss. 
466—Gravette v. Golden Saw Mill 
Trust, 154 So. 274, 170 Miss. 15— 
Yazoo & M. R. Co. v. Pittman, 153 
So. 382, 169 Miss. 667. 

Mo.—^De Lay v. Ward, 262 S.W.2d 
628—Douglas v. Douglas, 266 S.W. 
2d 756—^Romandel v. Kansas City 
Public Service Co.. 254 S.W.2d 585 
—Kopp V. Traders Gate City Nat. 
Bank. 210 S.W.2d 49. 867 Mo. 659— 
Rhineberger v. Thompson, 202 S. 

W. 2d 64, 356 Mo. 620—Nash v. Nor¬ 
mandy State Bank, 201 S.W.2d 
299—^Lowry v. Mohn, 195 S.W.2d 
652—^Mann v. Mann, 183 S.W.2d 
667, 353 Mo. 619—Wallace v. Her¬ 
man Body Co., 163 S.W.2d 923, 349 
Mo. 1093—^Becker v. Aschen, 131 
S.W.2d 633, 344 Mo. 1107—Morris 
V. E. I. Du Pont de Nemours & Co., 
109 S.W.2d 1222, 341 Mo. 821— 
State ex rel. Sirkin & Needles Mov¬ 
ing Co. V. Hostetter, 101 S.W.2d 
50, 340 Mo. 211-^cott County Mill. 
Co. V. Thompson, App., 255 S.W. 2d 
121—Johnson v. Thompson, App., 
236 S.W.2d 1—Neely v. Freeze, 225 
S.W.2d 144, 240 Mo.App. 1001—New 
V. Kansas City School of Watch¬ 
making, App., 222 S.W.2d 966— 
Knost V. Terminal R. Ass'n of St. 
Louis, App., 222 S.W.2d 6*93—Hoock 

V. S. S. Kresge Co., App., 222 S. 

W. 2d 668, affirmed. Sup., 230 S.W. 
2d 758—^Martin v. Martinous, App., 
219 S.W.2d 667—Gipson v. Fisher 
Bros. Co., A 3 W>., 204 S.W.2d 101— 
Trantham v. Gullic, App., 201 S. 
W.2d 522—Robertson v. Wall, App., 
195 S.W.2d 894—Richards v. Gard¬ 
ner, App., 198 S.W.2d 354—Coleman 

V, City of St. Louis, App., 186 S. 

W. 2d 843—Achter v. Sears, Roe¬ 
buck & Co., 106 S.W.2d 959, 232 Mo. 
App. 916—^Marshak v. William 
Brennan Grocery Co., App., 83 S. 
W.2d 186—Bell v. Kansas City Life 
Ins. Co., App.. 71 S.W.2d 136— 
Chipley v. National Life & Acci¬ 
dent Ins. Co., App., ■67 S.W.2d 992 
—^Hockaday v. Panhandle Eastern 
Pipe Line Co., App.. 66 S.W.2d 966 
—^Eaker v. Common School Dist. 
No. 73 of Butler County, App,, 
62 S.W.2d 778. 

Neb.—^Freriehs v. Eastern Neb. Pub- 
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Ho Power Dist., 49 N.W.2d 619, 
164 Neb. 777. 

N.H.—Dunham v. Stone, 71 A. 2d 412, 
96 N.H. 138—^Leonard v. City of 
Manchester, 70 A.2d 916, 96 N.H. 
115—Shinkus v. Caesar, 62 A. 2d 
728, 95 N.H, 286—Maiwald v. Pub¬ 
lic Service Co. of N. H., 41 A.2d 
247, 93 N.H. 276. 

N.J.—Mazzilli v. Selger, 99 Au2d 417, 
13 N.J. 296—Vadurro v. Yellow 
Cab Co. of Camden, 77 A2d 459, 
6 N.J. 102—Fischetto Paper Mill 
Supply V. Quigley Co., 69 A.2d 318, 
8 N.J. 149—Earlin v. Mors, 68 A. 
2d 631, 1 N.J. 886—Schwartz v. 
Rothman, 62 A.2d 684, 1 N.J. 206 
—^Taneian v. Meghrigian, 99 A. 2d 
207, 27 N.J.Super. 177, reversed on 
other grounds 104 A.2d 689, 15 N. 
J. 267—Clasrton v. New Dream¬ 
land Roller Skating Rink, 82 A.2d 
458, 14 N.J.Super. 390—Gdndin v. 
Baron, 78 A.2d 297, 11 N.J.Super. 
215—drum V. Licata, 77 A2d 288, 
10 N.J.Super. 449—Danker v. 
Fischer Baking Co., 68 A.2d 774, 5 

N. J.Super. 248—^Rakowski v. Ray- 
bestos-Manhattan, Inc., 68 A.2d 
641, 5 N.J.Super. 203—^Esposito v. 

O. K. Enterprises, 60 A.2d 287, 137 
N.J.Law 400—Beck v. Monmouth 
Lumber Co., 69 A.2d 400, 137 N.J. 
Law 268—DeVinney v. Prudential 
Ins. Co. of America, 25 A. 2d 254, 
128 N.J.Law 270—Overman v. 
Trust Co. of N. J., 18 A.2d 616, 126 
N.J.Law 86—^Dobrow v. Hertz, 15 
A2d 749, 125 N.J.Law 347—Scarano 

I V. Lindale, 8 A 2d 633, 121 N.J.Law 
I 549—^Mc^ttrick v. Dugan Bros. 

of N. J., 197 A 906, 119 N.J.Law 
I 605, affirmed 1 A2d 331, 121 N.J. 
Law 49—Christine v. Mutual Gro¬ 
cery Co., 194 A 626, 119 N.J.Law 
149—La n caster v. BUghlands Fi¬ 
nance. Corp., 189 A 871, 117 N.J. 
Law 476—^Boyle v. Baldowski, 188 
A 233, 117 N.J.Law 820—McNar 
mara v. Metropolitan Life Ins. Co., 
187 A 919, 117 N.J.Law 323—Is¬ 
rael V. Travelers Ins. Co., 182 A 
840, 116 N.J.Liaw 154—Demeter v. 
Rosenberg, 175 A 621, 114 N.J.Law 
55—Shields V. Yellow Cab, 174 A 
667, 113 N.J.Law 479—Davis v. 
Public Service Co-ordinated Trans¬ 
port, 174 A 540, 113 N.J.Law 427 
—Kennedy v. U. S. Fidelity & 
Guaranty Co., 174 A. 631, 113 N. 
J.Law 431—Wallace v. A R. Fer¬ 
ine Co., 172 A 499, 113 N.J.Law 
20—^Albert v. Ford Motor Co., 172 
A 379, 112 N.J.Law 597—Repasky 
V. Novich, 172 A 374, 113 N.J. 
Law 126—^Morris v. Muller, 172 A 
63, 113 N.J.Law 46—Ocean Acci¬ 
dent & Guarantee Corporation v. 
Lincoln Nat. Bank, 172 A 45, 112 
N.J.Law 550—Yates v. Madigan, 
171 A. 679, 112 N.J.Law 448, af¬ 
firmed 176 A 362, 114 N.J.Law 268 
—Toscani v. Quackenbush Co., 170 
A 212, 112 N.J.Law 173—Downing 
V. Oxweld Acetylene Co., 169 A 
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709, 112 N.J.Law 26. afflnned 174 
A. 900, 113 N.J.LAW 399—Sakos 

T. Byers, 169 A. 706, 112 K.J.Latr 
256—^Malinowski v. Jersey City & 
Lyndhurst Bus Co., 169 A. 686, 
112 N.J.Law 103—^Lozio v. Per- 
rone, 168 A. 764, 111 N.J.Iiaw 549 
—Miller v. Public Service Co-or¬ 
dinated Transport, 168 A. 409, 111 
N.J.Law 839—^Llpschitz v. New 
Tork & New Jersey Produce Cor¬ 
poration, 168 A. 890, 111 N.J.Law 
199—'WsLlsli V. Hackensack Water 
Co., 181 A. 422, 13 N.J.Misc. 816— 
Falk V. Stanley Fabian Corpora¬ 
tion of Delaware, 175 A. 258, 12 
N.J.Misc. 831, reversed on other 
grounds 178 A. 740, 115 N.J.Law 
141—Heenan v. Horre Coal Co.. 170 
A. 894, 12 N.J.Misc. 263, affirmed 
174 A. 661, 118 N.J.Law 398—Van 
Brunt V. Wiener, 158 A. 923, 10 N. 
J.Misc. 298. 

N.M.—^Dunlap v. Albuquerque Nat. 
Bank. 247 P.2d 981, 56 N.M. 638— 
Sanchez v. Gattas, 219 P.2d 962, 
54 N.M. 224—Mesich v. Board of 
Com’rs of McKinley County, 129 P. 
2d 974, 46 N.M. 412—Stambaugh v. 
Hayes, 103 P.2d 640, 44 N.M. 443 
—^Dickerson v. Montoya, 100 P.2d 
904, 44 N.M. 207. 

N.T.—Herbert v. Metropolitan Life 
Ins. Co., 39 N.Y.S.2d 567. 

N.C.—Ferrell v. Metropolitan Life 
Ins. Co., 181 S.B. 327, 208 N.C. 
420—Hood V. Bayless, 175 S.R 
828, 2017 N.C. 82. 

Ohio.—^Mahoning Nat. Bank v. City 
of Youngstown, 56 N.B.2d 218, 143 
Ohio St. 628—Amstutz v. Pruden¬ 
tial Ins. Co. of America, 26 N.E. 
2d 464, 186 Ohio St. 404—Hankin 
V. May Co., App., 103 N.E.2d 586 
—Young V. New Tork Cent. R. Co., 
88 N.E.2d 220, 88 Ohio App. 352, 
certiorari denied 70 S.Ct 1008, 839 

U. S. 986, 94 L.£id. 1888—Cincinnati 
& Suburban Bell Tel. Co. v. City 
of Cincinnati, 85 N.B.2d 393, 84 
Ohio App. 521—Glovinale v. Re¬ 
public Steel Corp., App., 81 N.B. 
2d 242, reversed on other grounds 
84 N.E.2d 904, 151 Ohio St. 161— 
Mazza v. Greenstein, 80 N.E.2d 216, 
82 Ohio App. 145—Cheney v. Gar¬ 
rett, App,, 76 N.B.2d 96—BAczmar- 
ek V. Murphy, 70 N.B.2d 784, 78 
Ohio App. 449—Edwards v. Bene¬ 
dict, 70 N.E.2d 471, 79 Ohio App. 
134—Berwald Stewart Co. v. Cres- 
ton Co., App., 58 N.E.2d 205—Zu- 
gaj V. Chief Redpath, 186 N.E. 815, 
45 Ohio App. 159. 

OkL—Cooke v. Townley, 265 P.2d 1108 
—^Hales V, Henry Black, Limited, 
264 P.2d 355—Cox v. Keating I>rill- 
ing Co., 264 P.2d 332—Warren v. 
Brooks, 263 P.2d 481—^Tulsa FTuit 
Co. V. Lucas, 254 P.2d 788, 208 Okl. 
166—Shajnblin v. Shamblin, 241 
P.2d 941, 206 Okl. 138—Eckroat v. 
Landrum, 235 P.2d 705, 205 Okl. 119 
—Oklahoma Ry. Co. v. Wilson, 227 
P.2d 892, 204 Okl. 90—Mid-Conti- 


I - nent Pipe Line Co. v. Price, 225 P. 

; 2d 176, 203 Okl. 626—Fleming v. 
Hodgson, 185 P.2d 181, 199 Okl. 261 
—Larkins-Warr Trust v. Watchorn 
Petroleum Co., 174 P.2d 589, 198 
Okl. 12—Kansas, O. & G. Hy. Co. v. 
Dillon, 135 P.2d 498, 191 Okl. 671— 
Reardon v. Layton & Forsyth, 124 
P.2d 987, 190 Okl. 444—Hembree v. 
Von Keller, 119 P.2d 74, 189 Okl. 
439—^E\illgraf v. Oklahoma Ry. Co., 
Ill P.2d 1072, 188 Okl. 592—Wood 
& Co. V. State ex rel. Johnson, 80 
P.2d 261, 183 Okl. 71—Phillips Pe¬ 
troleum Co. V. Ward, 74 P.2d 614, 
181 Okl. 462—Stewart v. Bowser, 
62 P.2d 1195, 178 OkL 382—Atlas 
Life Ins. Co. v. Holt, 61 P.2d 719, 
178 Okl. 28—Allis Chalmers Co. v. 
Lamb, 49 P.2d 1071, 174 Okl. 118— 
National Benev. Soc. v. Russell, 48 
P.2d 1047, 173 Okl. 331—Sand 

Springs Home v. Perin Engineering 
Co., 47 P.2d 142, 173 Okl. 142— 
Crowe V. Peters, 43 P.2d 98, 171 
Okl. 433—Oklahoma Aid Ass*n v. 
Pecinosky, 30 P.2d 167, 167 Okl. 
427—^Missouri State Life Ins. Co. 

V. Everett, 29 P.2d 575, 167 Okl. 
350. 

Or.—^Meany v. Wight, 46 P.2d 82, 150 
Or. 470. 

Pa.—^Morton v. Borough of Ambridge, 
101 A2d 661, 375 Pa. 680—Kamin¬ 
ski V. Bradley. 182 A. 150, 120 Pa- 
Super. 297—^Pord v. Reino^, 182 
A. 120, 120 Pa.Super. 285—^Trupp 
V. Crow, Com.Pl., 39 Berks Co. 73— 
Hough V. Life Ins. Co., Com.Pl., 
18 Wash,Co. 108. 

R. L—Paliotta v. Celletti, 30 A.2d 108, 
68 R.I. 500—^Bonanno v. Pruden¬ 
tial Ins. Co. of America, 3 A.2d 249, 
62 R.I. 78—James v. Rhode Island 
Auditorium, 199 A. 293, 60 R.I. 405 
—Hamilton v. Shredded Wheat 
Sales, 172 A. 614, 54 RI. 285. 

S. C.—^Marks v, L M. Pearlstine & 
Sons, 26 S.R2d 836, 208 S.C. 318. 

Tenn.—Smith v, Sloan, 225 S.W.2d 
639, 189 Tenn. 368, rehearing denied 
227 S.W.2d 2. 189 Tenn. 368—Mon¬ 
day V. Mlllsaps, App., 264 S.W.2d 
6—Kidd V. Tennessee Gas Co., 231 
S.W.2d 793, 33 TennA.pp. 302— 
Marable v. State ex rel. Wackemie, 
222 S.W.2d 234, 32 TennApp. 238- 
Esllck V. Wodlcka, 215 S.W.2d 12, 
31 Tenn.App. 333—Lackey v. Met¬ 
ropolitan Life Ins. Co., 206 S.W.2d 
806, 30 Tenn.App. 390—^Municipal 
Paving & Const. Co. v. Hunt, 123 
S.W.2d 843, 22 Tenn.App. 380—^Tapp 
V. Tennessee Electric Power Co., 9 
TenzLApp. 632. 

Tex.—^ESaves v. Willingham, CivA.pp., 
262 S.W.2d 423—^Pharr v. Coldeway, 
Civ.App., 266 S.W.2d 917—Mellette 
V. Hudstan Oil Corp., Civ.App., 243 
S.W.2d 438, error refused no revers¬ 
ible error—Niemann v. Zarsky, Civ. 
App., 233 S.W.2d 930—O'Quinn v. 
Texas Bmp. Ins. Ass'n, Civ.App., 
219 S.W.2d 119, error refused no re¬ 
versible erroiv-Bvans v. Houston 
Printing Corp., Clv.App., 217 S.W. 
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2d 85, error refused no reversible 
error—Continental Ins. Co. of City 
of New York v. Johnson, ClvA,pp., 
216 S.W.2d 635, error refused no re¬ 
versible erroi>—Womble v. Wiley, 
Clv.App., 209 S.W.2d 201—Leach v. 
Leach, Civ.App., 208 S.W.2d 618, 
refused no reversible error—^In¬ 
gram V. (Sentry, Civ.App., 205 S.W. 
2d 673—^Berry v. Humble Oil & Re¬ 
fining Co.. Civ. App., 205 S.W.2d 
376, error refused no reversible er- 
roj>—Willingham v. Kindy, Civ. 
App., 203 S.W.2d 991—^Lane v. Mas¬ 
sachusetts Mut. Ins. Co„ Civ.App., 
202 S.W.2d 311—Somerville v. 
Smith, Civ.App., 200 S.W.2d 242— 
Pacific Emp. Ins. CJo. v. Gage, Civ. 
App., 199 S.W.2d 537, error refuse^ 
no reversible error—^Texas Rnp. 
Ins. Ass'n v. Ferguson, ClvApp., 
196 S.W.2d 677—^Traders & Gener¬ 
al Ins. Co. V. Scott, CivA.pp., 189 
S.W.2d 633, refused for want of 
merit—^Pergeson v. National Bank 
of Commerce, Civ.App., 174 S.W.2d 
1016—^Lone Star Gteis Co. v. Brad¬ 
ford, CivA.pp., 147 S.W.2d 647, er¬ 
ror dismissed. Judgment correct— 
Barrett v. Commercial Standard 
Ins. Co., Civ.App., 145 S.W.2d 315 
—^Texas Steel Co. v. Rockholt, Civ. 
App., 142 S.W.2d 842, error refused 
—^Lott V. American Surety Co. of 
New York, CivA.pp., 140 S.W.2d 
928—Newsom v. Booth, Civ.App., 
140 S.W.2d 459—Wheeler v. Willis, 
Civ.App., 138 S.W.2d 142—^Lawson 
V. Hutcherson, Civ.App., 188 S.W.2d 
131, error dismissed, judgment cor¬ 
rect—Holt V. Collins, CivA.pp., 131 
S.W.2d 818, error dismissed, judg¬ 
ment correct—^Moller v. Barnett, 
CIvAlPp., 129 S.W.2d 456—Broaddus 
V. Long, Civ.App., 126 S.W.2d 340, 
affirmed 138 S.W.2d 1067, 136 Tex. 
853—^Buckley v. Gulf Refining Co., 
CivA.pp., 123 S.W.2d 970, error dis¬ 
missed, judgment correct—Cory v. 
National Casualty Co., Civ.App., 120 
S.W.2d 833—Osborne v. Loew's 
Houston Co., CJivA.pp., 120 S.W. 2d 
947—^Jacobs v. Bailey, Clv.App., 
118 S.W.2d 484, error refused— 
Johnson v. Agricultural Bond & 
Credit Corp., Civ.App., 114 S.W.2d 
385—^Metropolitan Life Ins. Co. v. 
Moss, CJiv.App., 109 S.W.2d 1036, 
error dismissed—^Dollahite-Levy 
Co. V. Phillips, Clv.App., 99 S.W.2d 
688, error dismissed—^Bowers v. 
Bowers, CivA.pp., 99 S.W.2d 334, 
error dismissed—^Roeser v. Coffer, 
Civ.App., 98 S.W.2d 275—Johnson 
V. Phillips Petroleum Co., Civ.App., 
98 S.W.2d 566—Miller v. Wood, Civ. 
App., 85 S.W.2d 796—Dendy v. 
Cockerham, CivA.pp., 82 S.W.2d 766 
—^McLaughlin v. Hom-Allen Co., 
Clv.App., 76 S.W.2d 226—Texas 
Employers’ Ins. Ass’n v. Ritchie, 
Civ.App., 76 S.W.2d 942, error dis¬ 
missed—Jackson V. Langford, Civ. 
App., 60 S.W.2d 266. 

Wyo.—Roberts v. Roberts, 196 P.2d 
861, 64 Wyo. 433, rehearing denied 
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which is against the party by whom the direction is i deductions or inferences reasonably dedudblc there- 
requested,^® together with all fair or reasonable 1 from,®^ even though such evidence is contradicted 


197 P.2d 697, 64 Wyo. 433—<lallclch 
V. Oregron Short Line R. Co., 87 P. 
2d 27, 54 Wyo. 123. 

64 C.J. p 450 note 90. 

Beoaon. for xnla 

Jury has right to believe either set 
of witnesses it sees fit to believe.— 
Wallis V. Illinois Cent. B. Co., 124 
S.W.2d 481, 276 Ky. 436. 

TTnlmpeadhed evidenoe 
Ill.—^Bay Island Drainage and Levee 
Dist. No. 1 V. Nussbauxn, 56 N.E.2d 
615, 388 HI. 131. 

Bvidenoe taken at face value 

(1) Generally.—Anzano v. Metro¬ 
politan Life Ins. Co. of N. Y., C.CA- 
N.J., 118 P.2d 430. 

<2) Evidence favorable to plaintiff 
must be accepted at face value in de¬ 
termining whether he has made a 
case submissible to the Jury, but the 
evidence must be believable.—Eapp- 
hahn v. Martin Hotel Co., 298 N.W. 
901, 230 Iowa 739. 

Bvidenoe tending to support allega¬ 
tions of complaint must be taken as 
true on defendant's motion.—^Riser 
V. Industrial Life & Health Ins. Co., 
184 S.B. 148, 179 S.C. 437. 

All undisputed facts favorable to 
the party against whom the verdict 
is asked, and all reasonable infer¬ 
ences deducible therefrom, are to be 
regarded as true.—Watts v. U. S., D. 
C.MiSS., 24 F.Supp. 969. 

Pacts claimed by way of defense 
In directing verdict for plaintiff, 
court must assume that ell facts 
claimed by way of defense and sup¬ 
ported by evidence are trua—Sat- 
terthwaite v. Morgan, 48 N.E.2d 653, 
141 Ohio St. 447. 

Facts expressly testifled to are to 
be accepted as true in favor of party 
against whom peremptory instruction 
is reQuested.—Pitts v. Mississippi 
Power & Light Co., 170 So. 817, 177 
Miss. 288. 

BvidMioe of both parties 

On defendant's motion, plaintiff’s 
evidence must be accepted as true 
as well as all of defendant's evidence 
that is favorable to plaintiff.—Wen- 
degatz V. Kansas City Ges Co., Mo. 
App., 217 S.W.2d 269—Clader v. City 
of Neosho, App., 198 S.W.2d 523. 

Where only evidence adduced was 
by plaintur and, after plaintiff rest¬ 
ed, defendant rested without intro¬ 
ducing evidence, and thereafter made 
his motion for directed verdict, evi¬ 
dence of plaintiff must be accepted 
as true.—Segebart v. Gregory, 65 N. 
W.2d 678, 156 Neb. 261. 

Where evidence is oral, Justice, in 
directing verdict for plaintiff must 
accept his contention as true.—^Pease 
V. Shapiro, 67 A.2d 17, 144 Me. 195. 


Buie attalified; phsrsioal facts 

(1) This is the rule except in ex¬ 
treme cases; a motion for directed 
verdict does not admit the credibili¬ 
ty of evidence in favor of adverse 
party if it is absolutely Impossible 
either physically or morally, or is so 
unreasonable and inconsistent, and 
so opposed to undisputed and inde¬ 
pendent evidence, as to be wholly in¬ 
credible and unworthy of belief.— 
Hanrahan v. Safway Steel Scaffold 
Co. of Minn., 46 N.W.2d 243, 233 Minn. 
17L 

(2) In determining whether case is 
made for Jury, opposing part 3 r*s evi¬ 
dence is taken as true If not mani¬ 
festly Impossible or entirely beyond 
reason.—^Bramblett v. Harlow, Mo. 
App., 75 S.W.2d 626. 

(3) For purpose of motion for di¬ 
rected verdict, adverse party's evi¬ 
dence must be accepted as true if not 
contrary to physical facts.—Clifford 

V. F. W. Woolworth Co., App., 201 S. 

W. 2d 416, affirmed State ex reL F. W. 
Woolworth Co. v. Bland, 208 S.W.2d 
263, 357 Mo. 339. 

(4) Adverse party’s evidence must 
be taken as true unless entirely un¬ 
reasonable or opposed to physical 
laws.—Holmes v. McNeil, 203 S.W.2d 
665, 356 Mo. 763. 

(5) The rule is subject to the qual¬ 
ification that testimony which is in 
conflict with undisputed physical 
facts, or contrary to the unquestioned 
law of nature, of mathematics, of me¬ 
chanics, or of physics, should be re¬ 
jected as wholly barren of eviden¬ 
tiary value.—Western Union Tel. Co. 
V. Byrd, 122 S.W.2d 569, 197 Ark. 
152. 

(6) Testimony Inherently improb¬ 
able or opposed to physical facts gen¬ 
erally see supra subdivision e (1) of 
this section. 

80. Ind.—^Farmers & Merchants 

Bank of Hanna v. Peoples Trust 
& Savings Bank of La Porte, 199 
N.B. 892, 101 Ind.App. 474. 

Okl.—Cooke v. Townley, 265 P.2d 
1108. 

64 C.J. p 451 note 91. 

81. U.S.—^U. S. V. Dupre, C.C.A.La., 
110 F.2d 316—^Plastaff Brewing 
Corp. V. Thompson, C,C.A.Neb., 101 
F,2d 301, certiorari denied 59 S.Ct 
834, 307 U.S. 631, 83 L.Ed. 1614— 
U, S. V. Russian, C.C«A.Pa., 73 F.2d 
863—Watts V. U. S., 24 F.Supp. 
969. 

Ark.—Burcher v. Casey, 83 S.W.2d 
73, 190 Ark. 1055. 

Cal.—^Mintzer v. Wilson, 68 P.2d 870, 
21 Cai.App.2d 85. 

Qoio.—Smith V. Gvirtzman, 124 P.2d 
926, 109 Colo. 314. 

Idaho.—^Hendrix v. City of Twin 
Falls, 29 P.2d 352, 64 Idaho 130. 
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IlL—Gorgone v- Hicks Oils St Hicks 
Gas, 103 N.B.2d 178, 846 HLApp. 
828—Franks v. ChUds, 102 N.B.2d 
363, 346 Ill. App. 83—^Houser v. 
Wabash R. Co., 92 N.E.2d 878. 341 
IlL App. 31—Crawford v. Omer & 
Shayne, 73 N.K2d 615, 331 ULApp. 
668—Herb v. Pitcairn, 29 N.E.2d 
543, 306 ULApp. 588, reversed on 
other grounds 36 N.E.2d 555, 377 
IlL 405—Reilly Tar St Chemical 
Corp. V. Lewis. 23 N.E.2d 243, 301 
U1A.PP. 469—Rocca v. Metropolitan 
Life Ins. Co., 21 N.E.2d 349, 300 
ULApp. 692—Price v. Illinois Bell 
Telephone Co., 269 ULApp. 581. 
Iowa.—In re Cuykendall's Estate, 278 
N.W. 117, 228 Iowa 526. 

Ky.—Shell v. Town of Evarts, 178 S. 
W.2d 32. 296 Ky. 602—Pacific Mut. 
Life Ins. Co. v. Fagan, 166 S.W.2d 
1007, 292 Ky. 533—Travelers Ins. 
Co. V. Mahon. 117 S.W.2d 909, 278 
Ky. 691—Van Sant’s Adm'r v. Over- 
I street. 86 S.W.2d 1008, 261 Ky. 58— 
Glens Falls Ins. Co. v. Btell, 79 S. 
W.2d 383, 259 Ky. 25. 

Md.—Washingrton Suburban Sanitary 
Commission v. Musgrove, 100 A.2d 
27—Dashiell v. Moore, 11 A.2d 640, 
177 Md. 667—Hebner v. Powell, 9 
A.2d 282, 177 Md. 237—Geschwendt 
V. Yoe, 198 A. 720, 174 Md. 374^ 
Universal Credit Co. v. Merryman, 
196 A. 689. 173 Md. 256—Barker v. 
Whittier, 170 A. 578, 166 Md. 88. 
Minsu—Hanrahan v. Safway Steel 
Scaffold Co. of Minn., 46 N.W.2d 
243, 233 Minn. 171—Hanson v. 

Homeland Ins. Co. of America, 45 
N.W.2d 637, 232 Minn. 408. 

Miss.—^Louisville & N. R. Co. v. 
Whlsenant, 58 So.2d 908, 214 Miss. 
421—^Thomas v. Mississippi Prod¬ 
ucts Co., 44 So.2d 556, 208 Miss. 
506—Long V. Patterson, 22 So.2d 
490, 198 Miss. 554—Montgomery 
Ward & Co. v. Windham, 16 So.2d 
622, 195 Miss. 848, suggestion of 
error overruled 17 So.2d 208, 195 
Miss. 848—^Pitts v. Mississippi 
Power & Light Co., 170 So. 817, 177 
Miss. 288—Gravette v. Golden Saw 
Mill Trust, 154 So. 274, 170 Miss. 
16. 

Mo.—^Becker v. Aschen, 181 S.W.2d 
533, 344 Mo. 1107—^Hockaday v. 
Panhandle Eastern Pipe Line Co., 
App., 66 S.W.2d 956. 

Neb.—^Frerichs v. Eastern Neb. Pub¬ 
lic Power Dlst, 49 N.W.2d 619, 164 
Neb. 777. 

N.J.—Barlin v. Mors, 68 A.2d 531,1 N. 
J. 336—Gindin v. Baron, 78 A.2d 
297, 11 N.J.Super. 216—CirulU v. 
Licata, 77 A.2d 288, 10 N.J.Super. 
449—Overman v. Trust Co. of N. 
J., 18 A.2d 616, 126 N.J.Law 86— 
Dobrow V. Hertz, 15 A.2d 749, 125 
N.J.Law 847—Demeter v. Rosen¬ 
berg, 176 A. 621, 114 N.JjLaw 66— 
Davis V. Public Service Co-ordinat- 
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by the opposing evidence in the catise .^2 Apart 
from evidence favorable to the adverse party, only 
such other evidence is to be taken as true as the 
jury is required, under rules of law, to accept as 
true.8^ 


The adverse party is entitled, for this purpose, 
to have his evidence considered as true and uncon- 
tradicted.^^ Every fact must be deemed proved, or 
must be accepted as true, which the evidence proves 
or tends to prove,®® or which the evidence tends to 


ed Transport 174 A. 540, IIS N.J. 
Law 427—WaJlfiLce v. A. R. Ferine 
CO., 172 A. 499, 113 N.J.Law 20— 
Albert V. Ford Motor Co., 172 A 
879, 112 N.J.Law 507—Lozio v. Per- 
rone, 163 A 764, 111 N.J.Law 649 
—^Miller V. Public Service Co-ordi¬ 
nated Transport, 168 A 409, 111 N. 
Ll^aw 839—^Heenaa v. Horre Coal 
Co., 170 A 394, 12 N.J.Misc. 263, 
affirmed 174 A 651, 113 N.J.Law 
898. 

N.M.—^Mesich v. Board of Com'rs of 
McE^nley County, 129 P.2d 974, 46 
N.M. 412—Stambau^h v. Hayes, 108 i 
P.2d 640, 44 N.M. 443—Dickerson 
V. Montoya, 100 P.2d 904, 44 N.M. 
207. 

Ohio.—Amstutz v. Prudential Ins. Co.' 
of America, 26 N.E.2d 464, 136 
Ohio St 404—Cheney v. Oarrett, 
App., 76 N.B.2d 96—Eaezmarek v. 
Murphy, 70 N.R2d 784, 78 Ohio 
App. 449—Edwards v. Benedict 70 
N.B.2d 471, 79 Ohio App. 134. 

Okl.—Cox V. Heatinsr Drillingr Co., 
264 P.2d 332—Warren v. Brooks, 
263 P.2d 431—^Ttilsa Fruit Co. v. 
Lucas, 254 P.2d 788, 208 Okl. 166 
—Shamblin v. Shamblin, 241 P.2d 
941, 206 Okl. 133—Oklahoma Ry. 
Co. V. Wilson, 227 P.2d 892, 204 Okl. 
90—^Reardon v. Layton 6b Forsyth, 
124 P.2d 987, 190 Okl. 444—Wood 
6b Co. V. State ex reL Johnson, 80 
P.2d 261, 183 Okl. 71—Phillips Pe¬ 
troleum Co. V. Ward, 74 P.2d 614, 
181 Okl. 462—Atlas Life Ins. Co. v. 
Holt 61 P.2d 719, 178 OkL 28—Na¬ 
tional Benev. Soc. v. Russell, 48 P. 
2d 1047, 173 Okl. 331—Oklahoma 
Aid Ass'n V. Pecinosky, 30 P.2d 167, 
167 Okl. 427. 

Pa—^Morton v. Borough of Ambridge, 
101 A2d 661, 375 Pa 630—Kamin¬ 
ski V. Bradley, 182 A 160, 120 Pa 
Super. 297—^Ford v. Reinoehl, 182 
A 120, 120 PaSuper. 285—^Trupp 
V. Crow, Com.Pl., 89 Berks Co. 73. 

RI.—Hamilton v. Shredded Wheat 
Sales, 172 A 614, 54 R.L 285. 

Tex.—Cobb v. Texas 6b N. O. R. Co., 
Civ.App., 107 S.W.2d 670, error dis¬ 
missed. 

Wyo.—Galicich v. Oregon Short Line 
R. Co., 87 P.2d 27, 64 Wyo, 128. 

64 C.J. p 452 note 92. 

Inferences generally see supra sub¬ 
division f (1) of this section. 

Inferences of fact 

Md.—^Martin O. Imbach, Inc., v. Tate, 
100 A2d 808—^Empire State Ins. 
Co. of Watertown, N. T., v. Guer- 
rlero, 69 A2d 259, 193 Md. 506— 
East Coast Freight Lines v. Mayor 
and City Council of Baltimore, 58 
A2d 290, 190 Md. 256, 2 AL.R.2d 
386—^Henkelman v» Metropolitan 


Life Ins. Co., 26 A2d 418, 180 Md. 
691—^Atholwood Development Co. 

V. Houston, 19 A2d 706, 179 Md. 
441. 

LiLfarences favorable to opposing par¬ 
ty 

Tenn.—Marable v. State ex rel. 
Wackemie, 222 S.W.2d 234, 32 

Tenn App. 238. 

82. Colo.—Smith V. Gvirtzman, 124 
P.2d 926, 109 Colo. 314. 

Md.—Gross V. Baltimore Transit Co., 
64 A2d 147, 192 Md. 278. 

Mo.—^Robertson v. Wall, App., 195 
S.W.2d 894—Marshak v. William 
Brennan Grocery Co., App., 83 S. 

W. 2d 185—^Bell v. Kansas City Life 
Ins. Co., App., 71 S.W.2d 136. 

N.M.—Dunlap v. Albuquerque Nat. 

Bank, 247 P.2d 981, 56 N.M. 638. 
64 C.J. p 452 note 93. 

View to be taken of movant's con¬ 
tradicting or Impeaching evidence 
in general see infra subdivision f 
(6) of this section. 

Contradiotion in every pcuriiciilar 
Md.—^EJast Coast Freight Lines v. 
Mayor and City Council of Balti¬ 
more, 58 A2d 290, 190 Md. 256, 2 
AL.R.2d 386—^Henkelmann v. Met¬ 
ropolitan Life Ins. Co., 26 A2d 418, 
180 Md. 591—Atholwood Develop¬ 
ment Co. V. Houston, 19 A2d 706, 
179 Md. 441—Hebner v.'Powell, 9 
A2d 232, 177 Md. 237—Geschwendt 
V. Toe. 198 A 720, 174 Md. 874— 
Universal Credit Co. v. Merryman, 
195 A 689, 173 Md. 256. 

Where legal sufficiency of evidence 
is challengedf plaintiff's evidence 
must be taken as true, although de¬ 
nied by defendant.—^Pertitta v. Hern¬ 
don, 8 A2d 502, 175 Md. 660, 120 AL. 
R. 1317. 

83. N.M.—Stambaugh v. Hayes, 103 
P.2d 640, 44 N.M. 443. 

84- U.S.—^Peterson v. Sucro, C.CA. 
N.C., 101 P.2d 282. 

R. I.—Bullett V. Foster, 192 A 805, 
58 R.L 367. 

S. D.—Johnson v. Chicago 6b N. W. Ry. 
Co., 22 N.W.2d 725, 71 S.D. 182. 

64 C.J. p 453 note 94. 

Plaiattirs testimony on material 
issues must, for purposes of peremp¬ 
tory instruction, be admitted as true, 
especially when testimony is not con¬ 
fused with contradictory statements 
to such an extent as totally to de¬ 
stroy it—Morris v. High Splint Coal 
Co., 103 S.W.2d 696, 268 Ky. 49. 
PlalxLtlfl’s version of negotlatipns 
N.H.—^Riley v. Springfield Sav. Bank, 
168 A 721, 86 N.H 329. 

FlaintUTs de];>osition and testimony 
Court was not Justified in assuming 
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truth of statement In plaintiff’s de¬ 
position Introduced for impeachment 
purposes, to exclusion of his testi¬ 
mony at the trial, and directing a 
verdict thereon.—Jones v. City of Co¬ 
lumbus, C.C.AMiss., 134 F.2d 464. 

85. U.S.—Mescall v. W. T. Grant 
Co., C.C.AInd., 133 F.2d 209, cer¬ 
tiorari denied 63 S.Ct. 1176, 819 

U. S. 769, 87 L.Bd. 1711, rehearing 
denied 63 S.Ct. 1445, 820 U.S. 214, 
87 L.Ed. 1851. 

HL—Schaefer v. Then, 63 N.B.2d 624, 
827 llLApp. 206—Kaznowski v. City 
of La Salle, 43 N.E.2d 852, 316 lU. 
App. 116—Cosmo V. Seegers, 30 N. 
E.2d 123, 307 IlLApp. 187—^Eknge v. 
Illinois Cent. R. Co., 17 N.E.2d 612, 
297 IlLApp. 844—Touloupas v. 
Equitable Life Assur. Soc. of U. S., 
3 N.E.2d 121, 286 BLAppw 186. 

Ind.—^Holtz V. Elgin, J. 6b E. Ry. Co., 
98 N.E.2d 246, 121 Ind.App. 176— 
Hummel v. New York Cent. R. Co., 
66 N.E.2d 901, 117 IndApp. 22— 
Fox V. Jackson, 64 NJE.2d 799, 118 
IndApp. 390—State ex rel. Thomp¬ 
son V. City of Greencastle, 40 N. 
E.2d 388, 111 Ind.Appw 640—Mos- 
lander v. Moslander's Estate, 38 N. 
E.2d 268, 110 IndApp. 122—^Tabor 

V. Continental Baking Co., 88 N.E. 
2d 257, 110 IndApp. 633—Lincoln 
Nat. Bank 6b Trust Co. of Fort 
Wayne v. Parker, 34 N.B.2d 190, 119 
Ind.App. 1, petition overruled 87 
N.B.2d 6, 110 Ind.App. 1—Bell v. 
Bell, 29 N.E.2d 358, 108 Ind.App. 
436—Kettner v. Jay, 26 N.B.2d 546, 
107 Ind.App. 643—^Phelan v. Bdg^ 
ley, 189 N.E. 636, 98 Ind.App. 429 
—^Hamble v. Brandt, 189 N.B. 633, 

98 Ind.App. 399. 

Iowa.—^Hahu v. Strubel, 52 N.W.2d 
28, 243 Iowa 438—^Hebert v. Allen, 
41 N.W.2d 240, 241 Iowa 684—Com¬ 
fort V. Continental Casualty Co., 34 
N.W.2d 688, 239 Iowa 1206. 

Ky.—Glens Falls Ins. Co. v. Hall, 79 
S.W.2d 383, 259 Ky. 25. 

Miss.—Wagley v. Colonial Baking Co., 
45 So.2d 717, 208 Miss. 815, sug¬ 
gestion of error overruled 46 So.2d 
925. 

Mont.—Sheridan County Elec. Co-op. 
V. Ferguson, 227 P.2d 597, 124 Mont. 
543—Gllligan v. City of Butte, 166 
P.2d 797, 118 Mont. 350—Meinecke 
V. Intermountain Transp. Co., 55 P. 
2d 680, 101 Mont. 315—^Lesage v. 
Largey Lumber Co., 43 P.2d 896, 

99 Mont. 372—Mellon v. Kelly. 41 
P.2d 49, 99 Mont 10—Hoeh v. Kir¬ 
by. 39 P.2d 667, 98 Mont 891— 
Nangle • v. Northern Pac. Ry. Co., 
32 P.2d 11, 96 Mont 512. 

Neb.—Canaday v. Krueger, 66 N.W. 
2d 123, 156 Neb. 289—Hoerger v. 
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establish,^® either directly or by reasonable in¬ 
ference,®*^ against the party making the motion 
and in favor of the opposing party; the court 
must assume as true those facts which the jury 
may properly find under the evidence.®® Also, 
movant's evidence must be rejected as untrue un¬ 
less tending to support the adverse party's case.®® 

(4) Inferences from Evidence 

The party opposing the motion is entitled to, and the 
court must give him the benefit of, every reasonabie 
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or legitimate Inference in his favor and against the mov¬ 
ant which may be drawn from the evidence. 

On consideration of a motion for a directed ver¬ 
dict, it is the duty of the trial court to consider 
all inferences which the jury could justifiably 
draw therefrom;®® it must follow such reasonable 
inferences as the jury is free to draw, rather than 
inferences which the court might think more prob- 
able.®i Every inference which the jury may reason¬ 
ably draw from the evidence before them must be 
assumed to be established.®® It is a universal rule 
that the party opposing the motion is entitled to,®® 


City State Bank, 87 N.W.2d 898. 
151 Neb. 321. 

Ohio.—Kaczmarek v. Murphy, 70 N. 

E.2d 784. 78 Ohio App. 449. 

Or.—^Holland v. Hartwi^:, 24 P.2d 
1023. 145 Or. 6. 

64 C.J. p 448 note 69. p 458 note 95. 
Adverse party’s evidenoa 
U.S.—Coen v. American Surety Co. 
of N. Y.. C.CJLMO.. 120 P.2d 893, 
certiorari denied 62 S.Ct. 128. 814 
U.S. 667. 86 KBd. 534. 

Ark.—Missouri Pac. R. Co. v. Hamp¬ 
ton. 112 S.W.2d 428. 195 Ark. 835. 
D.C.—Carusi v. Schulmerick. 98 P.2d 
605, 69 App.D.C. 76. certiorari de¬ 
nied 59 S.Ct 148. 805 U.S. 645. 83 
Li.EkL 417—Iiohse v. Colley, Mun. 
-A.pp., 82 A.2d 258—Washington Nat. 
Ins. Co. V. Stanton, Mun.App., 31 
A.2d 680. 

Pacts assumed as true 

Those facts should be assumed as 
true which the jury may properly 
find under the evidence.—^Parsons v. 
New York Cent R. Co.. 84 S,E,2d 334, 
127 W.Va. 619—^Arrowood v. Norfolk 
& W. Ry. Co., 32 S.B.2d 634, 127 W, 
Va. 310—Adkins v. Raleigh Transit 
Co., 81 S.E.2d 775, 127 W.Va, 131— 
Boyce V. Black, 15 S.E.2d 588, 123 W. 
Va, 234—^Fielder v. Service Cab Co., 
11 S.E.2d 116, 122 W.Va. 522—Ham- 
brick V. Spalding, 179 S.E. 807, 116 
W.Va, 236. 

Where defendant does not adduce 
any proof, all facts which evidence 
on behalf of plaintiff tends to prove 
will be treated as established for pu]> 
poses of a prima facie case in plain¬ 
tiff's favor.—^Archer-Daniels-Midland 
Co. V. Board of Equalization of Doug¬ 
las County. 48 N.W.2d 766, 164 Neb. 
632—Valvoline Oil Co. v. Duda-Myers 
Co., 264 N.W. 464, 130 Neb. 190— 
Manley State Bank v. Spangler. 264 
N.W. 459, 180 Neb. 196—Thamann v. 
Merritt, 186 N.W. 1003, 107 Neb. 602. 

86. D.C.—^Boaze v. WindrkLge A; 
Handy. 102 F.2d 628. 70 App.D.a 
24—Viner v. Friedman, Mun.App., 
83 A,2d 681. 

Ky.—Galloway Motor Co. v. Huff¬ 
man's Adm*r, 137 S.W.2d 379. 281 
Ky. 841. 

Miss.—^Blalock v. Magee, 88 So.2d 
708, 205 Miss. 209—Davidson v. 

68 aj.S.—42 


McIntyre, 82 So.2d 150, 202 Miss. 
325. 

64 aj. p 453 note 96. 

Substantial evldenoa to establish 
Miss.—Coliimbian Mut Life Ina Co. 

V. Gunn, 163 So. 454, 173 Miss. 397. 
Opposing party’s evldenoe 
Court assumes that opposing pcur- 
ty*s evidence proves all that it may 
reasonably be found sufficient to es¬ 
tablish.—Randolph V. Great Atlantic 
& Pacific Tea Co., D.C.Pa„ 2 P.Supp. 
462, affirmed, C.C.A,, Great Atlantic 
& Pacific Tea Co. v. Randolph, 64 
P.2d 247. 

87. Ind.—Hummel v. New York 
Cent. R. Co., 66 N.E.2d 901, 117 
Ind.App. 22. 

Miss.—-Farish v. Canton Flying Serv¬ 
ices, 58 So.2d 915, 214 Miss. 370 
—Johnston v. Canton Flying Serv¬ 
ices, 46 So.2d 533, 209 Miss. 226— 
Goodwin v. Misti cos. 42 So.2d 897. 
207 Miss. 361—^Bankston v. Du¬ 
mont, 88 So.2d 721, 205 Miss. 272— 
Blalock V. Magee, 38 So.2d 708, 205 
Miss. 209—Allgood v. United Gas 
Oorp., 37 So.2d 12, 204 Miss. 94— 
Davidson v. McIntyre, 32 So.2d 
150, 202 Mias. 325—^Montgomery 
Ward 8b Co. v. Skinner, 25 So.2d 
672, 200 Miss. 44—Wheat v. Teche 
Lines, 179 So. 553, 181 Miss. 408— 
Stricklin v. Harvey, 179 So. 845. 
181 Miss. 606—Masonite Corp. v. 
Dennis. 168 So. 613, 175 Miss. 855— 
Columbian Mut. Life Ins. Co. v. 
Gunn, 163 So. 454, 173 Miss. 897 
—^Keith V. Yazoo & M. V. R. Co., 
151 So. 916, 168 Miss. 519. 

64 C.J. p 453 note 97. 

88 . W.Va.—Roush v. Johnson, 80 S. 
E.2d 867—Montgomery v. Fay, 80 
S.E.2d 108—Homes v. Monongahela 
Power Co., 69 S.B.2d 181, 186 W.Va. 
877—^Hammersmith v. Bussey, 67 

I S.E.2d 609, 136 W.Va. 437—Sam- 
I mens Bros. Const. Co. v. Elk Creek 
Coal Cow, 65 S.B.2d 94, 135 W.Va. 
i 656—Frampton v. Consolidated Bus 
j Lines, 62 S.E.2d 126, 184 W.Va. 816 
—^Raeder v. Sconish. 58 S.E.2d 
I 265, 183 W.Va. 796—Konopka v. 
Montgomery Ward 8b Co., 58 S.E.2d 
128, 133 W.Va. 775—Laphew v. Con- 
I solidated Bus Dines, 55 S.E.2d 881, 

1 183 W.Va. 291—Gtokey v. Norfolk’ 
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8b Western Hy. Co., 55 S.E.2d 102, 
132 W.Vau 771—Reed v. Janutolo, 
42 S.B.2d 16, 129 W.Va, 563—Bur¬ 
gess V. Sanitary Meat Market, 6 
S.E.2d 254, 121 W.Va. 605—^Burgess 
V. Sanitary Meat Market, 6 S.E:2d 
786, 121 W.Va. 606. 

89. Mo.—Chipley v. National Life 8b 
Accident Ins. Co., App., 67 S.W.2d 
992. 

9a W.Va.—Smith v. Slack, 26 S.E.2d 
887, 125 W.Va. 812. 

9L Ala.—Wilson 8b Co. v. Clark, 87 
So.2d 898, 259 Ala. 619. 

92. Ky.—Galloway Motor Co. v. 
Huffman's Adm'r, 137 8.W.2d 379, 
281 Ky. 841. 

93. Idaho.—^Bogovich v. Capitol Sil¬ 
ver-Lead Min. Co., 224 F.2d 1078, 
71 Idaho 1—Allan v. Oregon Short 
Line R. Co., 90 P.2d 707. 60 Idaho 
267. 

RL—Tidholm v. Tidholm, 62 NJS.2d 
473, 391 Ill. 19—Long v. Brink, 187 
N.E. 508, 353 lU. 649—Gwanbeck v. 
Hubbard, 84 N.E.2d 159, 336 DL 
App. 384—Schaefer v. Then, 63 N. 
E.2d 624, 327 UlAwpp. 206—^Kaznow- 
ski V. City of La Salle, 48 N.E.2d 
852, 316 BLApp. 116—Grosse v. 
Terminal XL Ass'n of St. Louis, 29 
N.B.2d 1013, 307 ULApp. 414—Shel- 
labarger v. Nattier, 7 l4'.E.2d 365, 
289 IlLApp. 473. 

Iowa.—^Hebert v. Allen, 41 N.W.2d 
240, 241 Iowa 684. 

Mo.—Anderson v. Woodward Imple¬ 
ment Co., 256 S.W.2d 819—State ex 
reL Sirkin 8b Needles Moving Co. 
V. Hostetter, 101 S.W.2d 50, 340 
Mo. 211—^Doelling v. St. Louis 
Public Service Co., App., 258 S.W. 
2d 244—Grace v. Union Elec. Co., 
200 S.W.2d 864, 239 MoApp. 1210 
—^Achter v. Sears, Roebuck 8b Co., 
105 S.W.2d 959, 232 Mo.App. 915— 
Marshak v. William Brennan Gro¬ 
cery Co., App., 83 S.W.2d 185. 

Neb.—^Evans v. Messick, 63 N.W.2d 
491, 158 Neb. 485—Styskal v. Brick- 
ey, 62 N.W.2d 854> 158 Neb. 208— 
Portls V. Chicago, M., St. P. 8b P. 
R. Co., 62 N.W.2d 328, 158 Neb. 28 
—Ring V, Kruse, 62 N.W.2d 279, 
158 Neb. 1—Securities Acceptance 
OoTp. V. Blake, 62 N.W.2d 132, 157 
Neb. 348—Security Ins. Co. v. 
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and the court must give him the benefit of, or must I make, resolve, indulge, or draw,*^ every reasonable. 


Omalia Coca-Cola Bottlinsr Co., 62 
N.W.2d 127, 167 Neb. 923—Koutsky 
V. Bowman, 62 N.W.2d 114, 167 Neb. 
919—^Laurinat v. Giery, 61 N.W.2d 
261, 167 Neb. 681—Cronin v. Swett, 
61 N.W.2d 219, 157 Neb. 662—Dorn 

V. Sturgres, 59 N.W.2d 761, 157 Neb. 
491—Halgrbt v. Nelson, 69 N.W.2d 
676, 167 Neb. 641—Olson v. Wayne 
County, 69 N.W.2d 400, 157 Neb. 
213—^In re Smoke’s Bstate, 69 N. 

W. 2d 184, 167 Neb. 152—Cunning: v. 
Knott, 69 N.W.2d 180, 167 Neb. 170 
—Angstadt V. Coleman, 68 N.W.2d 
607, 166 Neb. 850—Montgromery v. 
Ross. 68 N.W.2d 340, 166 Neb. 876 
—Bishop V. Schofield, 58 N.W.2d 
207, 156 Neb. 830-J>Inkel v. Hage- 
dom, 66 N.W.2d 464, 166 Neb. 419 
—^BOlzer v. Banners Irr. Dist., 66 
N.W.2d 467, 166 Neb. 398—Davis v. 
Spindler, 66 N.W.2d 107, 156 Neb. 
276—Segebart v. Gregory, 55 N.W. 
2d 678, 156 Neb. 261—Scarborough 

V. Aeroservlce, Inc., 53 N.W.2d 902, 
156 Neb. 749, 30 A.L.R.2d 1169— 
Sautter v. Poss, 50 N.W.2d 547, 155 
Neb. 62—Bank of Keystone v. Kay- 
ton, 50 N.W.2d 611, 166 Neb. 79— 
Gade v. Carlson, 48 N.W.2d 727, 164 
Neb. 710—^Kuska v. Nichols Const. 
Co., 48 N.W.2d 682. 154 Neb. 580— 
Stark V. Turner, 47 N.W.2d 669, 
154 Neb. 268—Gunn v. Coca-Cola 
Bottling Co. of Lincoln, 47 N.W.2d 
397, 164 Neb. 160—Trebelhorn v. 
Bartlett, 47 N.B.2d 374, 154 Neb, 
113—^Tanney v. Nemer, 47 N.W.2d 
368, 154 Neb. 188—Weisenmiller v. 
Nestor, 43 N.W.2d 668, 153 Nob. 153 
—^Pahl V, Sprague, 42 N.W.2d 367, 
152 Neb. 681—^Hamilton v. Omaha 
& Council Bluffs St. Ry. Co., 41 N. 

W. 2d 139, 162 Neb. 328—rUmbergor 

V. Sankey, 38 N.W.2d 21. 161 Neb. 

488, rehearing denied 38 N.W.2d 
661, 161 Neb. 625—Plumb v. Bum- 
ham, 36 N.W.2d 612, 151 Neb. 129 
—Smith v. Platte Valley Public 
Power & Irrigation Dist, 36 N.W. 
2d 478, 151 Neb. 49—Krichau v. 
Chicago. B. & Q. R. Co., 34 N.W.2d 
899, 160 Neb. 498—McNally v. 

Ponce, 34 N.W.2d 262, 160 Neb. 267 
—Kipf V. Bltner, 33 N.W.2d 618, 
150 Neb. 165—^Roby v. Auker, 32 N. 

W. 2d 491, 149 Neb. 734—Dickman 

V. Hackney, 31 N.W.2d 232, 149 
Neb. 367—^Fentress v. Cooperative 
Refinery Ass’n, 31 N.W.2d 225, 149 
Neb. 355—^Buresh v. George, 31 N. 

W. 2d 106, 149 Neb. 340—Long v. 
Carpenter, 50 N.W.2d 67. 164 Neb. 
862—^Thomas v. Poulson, 30 N.W. 
2d 59, 149 Neb. 44—Gutoskl v. Her¬ 
man, 25 N.W.2d 902, 147 Neb. 1001 
—^Meyer v. Platte Val. Const Co., 
26 N.W.2d 412, 147 Neb. 860— 
Hughes V. Conlgllo, 26 N.W.2d 405, 
147 Neb. 829—Hammond v. Morris, 
24 N.W.2d 633, 147 Neb. 600—Hal- 
liday V. Raymond, 22 N.W.2d 614, 
147 Neb. 179—McIntosh v. Union 


Pac. R Co., 22 N.W.2d 179, 146 Neb. 
844 —^Mohatt v. Olson, 21 N.W.2d 
616, 146 Neb. 764—Loudy v. Union 
Pac. R. Co.. 21 N.W.2d 431, 146 
Neb. 676—^Robinson v. Central Neb. 
Public Power & Irr. Dist, 20 N.W 
2d 609, 146 Neb. 634—Ellis v. Un¬ 
ion Pac. R Co., 19 N.W.2d 641. 146 
Neb. 897, opinion adhered to 22 N. 
W.2d 306. 147 Neb. 18, reversed on 
other grounds 67 S.Ct 698, 329 U. 
S. 649, 91 L.Ed. 672—In re John¬ 
son’s Estate, 16 N.W.2d 604, 146 
Neb. 333—Hollenbeck v. Guardian 
Nat Life Ins. Co., 14 N.W.2d 330, 
144 Neb. 684—^Roberts v. Carlson, 

8 N.W.2d 176, 142 Neb. 861—Bow- 
erman v, Greenberg, 7 N.W.2d 711, 
142 Neb. 721—^Maloepszy v. Central 
Market 7 N.W.2d 74, 142 Neb. 670, 
vacated on other grrounds 9 N.W. 2d 
474, 143 Neb. 356—Grantham v. 
Watson Bros. Transp. Co., 6 N.W.2d 
372, 142 Neb. 362, rehearing denied 

9 N.W.2d 167, 142 Neb. 362—Parks 
V. Metz, 299 N.W. 643, 140 Neb. 236 
-Element v. Lindell, 298 N.W. 137, 
139 Neb. 540—^Ponda v. Northwest¬ 
ern Public Service Co., 278 N.W. 
836, 184 Neb. 480—Moncrief v. In¬ 
terstate Transit Lines, 261 N.W. 
168, 129 Neb. 168—Martin v. San¬ 
ford, 261 N.W. 136, 129 Neb. 212, 
100 A.D.R. 179. 

N.J.—Vadurro v. Yellow Cab Co., of 
Camden, 77 A.2d 459, 6 N.J. 102— 
Fischetto Paper Mill Supply v. 
Quigley Co., 69 A.2d 318, 3 N.J. 
149—Schwartz v. Rothman, 62 A. 
2d 684, 1 N.J. 206—Potts v. Brldge- 
water-Somerset Realty Corp., 46 A. 
2d 817, 134 N.J.Law 22—Devinney 
V. Prudential Ins. Co. of America, 
25 A.2d 254, 128 N.J.Law 270— 
Scarano v. Lindal, 3 A.2d 638, 121 
N.J.Law 549—^Israel v. Travelers 
Ins. Co., 182 A, 840, 116 N.J.Law 
164—Repasky v. Novich, 172 A. 374, 
113 N.J.Law 126. 

N.M.—Sanchez v. Gattas, 219 P.2d 
962, 54 N.M. 224. 

N.y.—^Magnoli V. John Hancock Mut 
Life Ins. Co., 78 N.T.S.2d 130, 192 
Mlsc. 344. 

N.D.—^Haser v. Pape, 39 N.W.2d 678, 
77 N.D. 36. 

Okl.—Oklahoma Ry. Co. v. Clapp, 
258 P.2d 638—Gresham Transfer v. 
Oltman, 210 P.2d 927, 187 Okl. 318 
—^Larklns-Warr Trust v. Watchorn 
Petroleum Co., 174 P.2d 589, 198 
Okl. 12. 

Or.—Shelton v. Lowell, 249 P.2d 958, 
196 Or. 430. 

RI.—^Ephremian v. Sholes, 62 A.2d 
425, 72 RI. 396. 

Tenn.—Prudential Ins. Co. of Amer¬ 
ica V. Davis, 78 S.W.2d 358, 18 
Tenn.App. 413. 

Tex.—Somerville v. Smith, Civ.App., 
200 SW.2d 242—^Pacific Emp. Ins. 
Ca V. Gage, Clv.App., 199 S.W.2d 
687, error refused, no reversible. 
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error—^Texas Bmp. Ins. Ass’n v. 
Ferguson, Clv.App., 196 S.W.2d 677 
—^Fort Worth & D. C. Ry. Co. v. 
Kiel, CivA.pp., 196 S.W.2d 406, error 
refused no reversible error. 

64 C.J. p 453 note 98, p 454 note 1. 
Credibility of evidence with inferenc¬ 
es therefrom see supra subdivision 
f (3) of this section. 

Favorable view of evidence with in¬ 
ferences therefrom see supra sub¬ 
division f (1) of this section. 
Kegrltisnate inferences of fact 
Tenn.—^Morgan v. Tennessee Cent. 
Ry. Co., 216 S.W.2d 32, 31 Tenn. 
App. 409—^Hughes v. Taylor, 198 S. 
W.2d 387, 29 T6nnA.pp. 648—^Ten¬ 
nessee Cent. Ry. Co. v. McGowan, 
188 S.W.2d 931, 28 TenmApp. 225. 
Most favorable inferences which can 
be drawn from evidence 
HI.—Pfile V. Owens. 73 N.B.2d 445, 
331 IlLApp. 390. 

Mo.—Mann v. Mann, 183 S.W.2d 657, 
353 Mo. 619. 

N.Y.—Day v. Johnson, 39 N.T.S.2d 
203, 265 App.Div. 383—^Duane v. 
Polk, 32 N.Y.S.2d 568, affirmed 35 
N.T.S.2d 267, 264 App.Div. 763. 
RI.—Paliotta v. Celletti, 30 A.2d 108, 
68 RI. 500—^Bonanno v. Pruden¬ 
tial Ins. Co. of America, 8 A.2d 
249, 62 RL 78. 

Most favorable intendment 

U.S.—Smith V. Shevlln-Hixon Co., C. 

C.A.Or., 167 F.2d 6L 
Support of cause of action stated 
On defendant’s motion, plaintiff 
is entitled to all legitimate inferenc¬ 
es of fact favorable to him which 
may be reasonably drawn from evi¬ 
dence tending to support cause of 
action stated in declaration.—^Year- 
wood, for Use of Am. Ins. Co. of New¬ 
ark, N. J., V. LouisvUle & N. R Co., 
222 S.W.2d 33. 32 TennA-pp. 116— 
McMahan v. Tucker, 216 S.W.2d 856, 
31 TennApp. 429—^McGinniss v. 
Brown, 204 S.W.2d 334, 80 Tenn-App. 
178. 

Favorable inferences from evldenoe 
of both parties 

HI.—Vieceli V. Cummings, 64 N.E.2d 
717, 322 HLApp. 669. 

94. U.S.—^Brunk v. Chicago, B. & Q. 
R. Co., C.AIowa, 207 P.2d 354, 
stating Nebraska law—Great At¬ 
lantic & Pacific Tea Co. v. Rich¬ 
ards, C.C.A.N.C., 161 F.2d 929— 
Jacobowltz V. Thomson, C.C.AN. 
Y., 141 P.2d 72—^Troutman v. Mu¬ 
tual Life Ins. Co. of New York, 
C.C.AKy.. 126 F.2d 769—Uoen v. 
American Sur. Co. of N. Y., C.C.A 
Mo., 120 F.2d 893, certiorari de¬ 
nied 62 S.Ct 128, 814 U.S. 667, 
86 L.Ed. 634—^Farris v. Interstate 
Circuit, C.C.AT6X., 116 F.2d 409 
—^Peterson v. Sucro, , C.C.AN.C., 
101 F.2d 282—Noble v. U. S., C.C. 
Alowa, 98 F.2d 441—U. S. v. Har¬ 
ris, C.C.AI11.. 80 F.2d 771—Mutual 
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lawful, or legitimate inference in Ks favor and | against the movant which may justifiably or rea- 

liife Ins. Co. v. Greene, D.CKy.. 167 P.2d 826. 73 Cal.App.2d 917 127 P.2d 329, 76 TJ.S.App.D.C. 337, 

37 P.Supp. 949—^Brown v. Balti- —Parmer v. Fairbanks, 162 P.2d certiorari denied 63 S.Ct. 61, 317 

more & O. R. Co., D.C.Ohio, 23 F. 26, 71 Cal.App.2d 70—Stockwell U.S. 632, 87 L-Bd. 510—Carusi v. 

Supp. 153—^Evans v. U. S., D.C. v. Board of Trustees of Leland Schulmerids, 98 P.2d 606, 69 App. 

Idaho, 6 P.Supp. 107. Stanford Junior University, 148 D.C, 76, certiorari denied 69 S.Ct. 

Ala.—^Messer v. Dupuy-Burke Realty P.2d 405, 64 Cal.App.2d 197—^In 148, 805 U.S. 646, 83 Ij.Bd. 417— 

Co., 147 So. 193, 226 Ala. 438— re Kin^r’s Estate, 146 P.2d 952, 63 Lialekos v. Bfanset, Mun.App., 47 

Casino Restaurant v. McWhorter, Cal.App.2d 365—Takashi TTA tAnTea. A.2d 617—Yiner v. Friedman, Mun. 

46 So.2d 682, 35 AIa.App. 832— v. May Department Stores Co., App., 33 A2d 631—Dohse v. Cof- 

Bazter v. Wilson, 46 So.2d 474, 35 140 P.2d 467, 60 Cal.App.2d 177 fey, Mun.App., 32 A.2d 268—Wash- 

Ala. App. 196, certiorari denied 46 —Contreras v. GummiR, 129 P.2d ington, Nat. Ins. Co. v. Stanton, 

So.2d 478, 268 Ala. 501—^Perry v. 18, 64 Cal.App.2d 421, rehearing Mun.App., 31 A.2d 680. 

Atlantic Coast Line R. Co., 42 So. denied 129 P.2d 945, 64 Cal.App. Ga.—Tablon v. Metropolitan Life 

2d 837, 34 Ala.App. 644—^Blrming- 2d 421—^Turner v. Lischner, 126 Ins. Co., 38 S.B.2d 534, 200 Ga. 

ham Electric Co. v. Bailey, 15 So. P.2d 156, 52 Cal.App.2d 273—Hun- 693—Hughes v. Cobb, 23 S.B.2d 

2d 465, 31 Ala.App. 275, certiorari ton v. California Portland Cement 701, 195 Ga. 213—Curry v. Roher- 

denied 15 So.2d 469, 244 Ala. 671 Co., 123 P.2d 947, 50 Cal.App.2d son, 75 S.B.2d 282, 87 Ga.App. 

—Sloss-Sheffield Steel & Iron Co. '684—^Hart v. Irvine, 117 P.2d 11, 785—Glover v. City Council of 

V. Willingham, 199 So. 15, 29 Ala. 46 Cal.App.2d 805—Hohnemann v. Augusta, 63 S.B.2d 422, 83 Ga. 

App. 569, cause remanded on other Pacific Gas & Elec. Co., 96 P.2d 350, App. 314—Ayares Small Loan Co. 

grounds 199 So. 28, 240 Ala. 294. 35 Cal.App.2d 597—Dieterle v. Tel- v. Maston, 51 'S.E.2d 699, 78 Ga. 

Ark.—^Hawkins v. Missouri Pac. R. low Cab Co., 93 P.2d 171, 84 Cal. App. 628—Whitaker v. Paden, 50 

Co., 228 S.W.2d 642, 217 Ark. 42— App.2d 97—Bate v. Los Angeles S.B.2d 774, 78 Ga.App. 146—Ham- 

Missouri Pac. R. Co. v. Hampton, Ry. Corp., 86 P.2d 856, 30 Cal. lin v. Lupo, 101 S.E. 5, 24 Geu 

112 S.W.2d 428, 195 Ark. 835. App.2d 604—United Air Services v. App. 408. 

Cal.“*Sokolow V. City of Hope, 262 Sampson, 86 P.2d 366, 30 Cal.App. Hawaii.'~~Henry Waterhouse Trust 

P.2d 841, 41 Cal.2d 668 _^In re 136—Reiman v. Moore, 86 P. Co. v. Rawlins, 33 Hawaii 876. 

Flood*s Estate, 21 P.2d 679, 217 ‘2® Cal.App.2d 306—Foy v. Idaho.—Carson v. Talbot, 129 P.2d 

(^^ 1 ^ 763—Burgess v. Cahill, 158 Caxlton, 85 P.2d 220, 29 Cal.App. 901, 64 Idaho 198—Stearns v. 

P.2d 893, 26 Cal.2d 820, 169 AL.R. ^d 676—Clampett v. Shopping Bag Graves, 111 P.2d 882, 62 Idaho 312 

1304 _^^irmingham v. Gray, 187 Markets, 84 P.2d 643, 29 Cal.App. —Hobbs v. Union Pac. R. Co., 108 

P 2d 9, 22 CaJ.2d 87—In re Arnold’s —Dull v. Atchison, Topeka P.2d 841, 62 Idaho 58—Manion v. 

Estate* 107 P.2d 26, 16 Cal.2d & S. F. Ry. Co., 81 P.2d 168, 27 Waybrlght, 86 P.2d 181, 69 Idaho 

673—Gish V. Los ingeles Ry. Cal.App.2d 478—In re Bums’ Bs- 648. 

Corp,, 90 P.2d 792, 18 Cal.2d 570— ^5 Cal.App.2d 741 m,—^Donnelly v- Pennsylvania R. 

Engstrom v. Auburn Automobile —Thomsen v. Burgeson, 79 P.2d co., 106 N.B.2d 730, 412 HI. 116, 

Sales Corp., 77 P.2d 1069, 11 Cal. 26 CaI.App.2d 285—Curcic v. certiorari denied Pennsylvania R. 

2 d 64—Delk v. Mobilhomes, Inc., Nelson Display Co., 64 P.2d 1163, Co. v. Donnelly, 73 S.Ct. 93, 844 

258 P.2d 75, 118 Cal.App.2d 529— CalApp.2d 46—Sund v. Paul, 62 u.S. 866 , 97 L.Bd. 663—Lake v. 

Giddings v. Superior Oil Co., 235 803, 17 Cal.App.2d 682—Col- Seiffert, 102 N.B.2d 294, 410 HI. 

P.2d 843, 106 Cal.App.2d 607—Mar- Nelson, 61 P.2d 479, 16 Cal. 444—Ennis v. GaJe, 95 N.E.2d 322, 

tin V. Pood Machinery Corp., 223 App.2d 635—Flores v. Los Angeles 407 HI. 216—Weinstein v. Metro- 

P.2d 293, 100 Cal.App.2d 244—Zel- Corp., 69 P.2d 856, 16 Cal.App. politan Life Ins. Co., 60 N.E.2d 

kowitz V. Tobin, 217 P.2d 469, 97 2d 676—Gimenez v. Rissen, 56 P. 207, 389 IlL 671—Bay Island Drain- 

Cal.App.2d 236—^Hamilton v. Mad- 2d 292, 12 Cal.App.2d 152, modi- age & Levee Dist. No. 1 v. Nuss- 

ison Auto Sales Co., 211 P.2d 836, oa other grounds 56 P.2d 299 baum, 66 N.B.2d 616, 388 HI. 131— 

94 Cal.App. 2d 619—(Joehring v. — H a m a k awa v. Crescent Wharf & Ciurrell v. New York Cent. R. Co., 

Stockton Morris Plan Co., 209 P. Warehouse Co., 50 P.2d 803, 4 Cal. 52 N.B.2d 201, 384 HI. 699—Merle 

2d 41, 98 Cal App.2d 417—^Pohl v. 2d 499—Arundel v. Turk, 44 P.2d v. Public Service Co. of Northern 

Mercurio, 208 P.2d 1020, 93 Cal. 283, 6 Cal.App.2d 162—Brown v. niinois, 45 N.E.2d 666 , 881 HI. 

App.2d 236—Pfingst v. Mayer, 208 Standard Accident Ins. Co. of De- 300 , followed in 46 N.B.2d 677, 881 

P.2d 1002 93 Cal.App.2d 266—^In troit, Mich., 43 P.2d 666, 6 CalApp. m. gag—Streeter v. Humrichouse, 

re Ridgway’s Estate. 206 P.2d 892, 2d 636—Barthelmess v. Cavalier, 191 n.B. 684. 387 HI. 284—Poul- 

92 Cal.App.2d 826—^Imperial-Tuma 28 P.2d 484, 2 Cal.App.2d 477— son v. Poulson, 117 N.E.2d 310, 1 

Production Credit Ass’n v. Shields, Baker v. Manning's, Inc., App., 265 lll.App.2d 201—Chicago Macaroni 

198 P.2d 961, 88 Cal.App.2d 328— ^‘2d 96—Imperial-Tuma Production co. v. Grossi. Ill N.B.2d 857, 849 

Neuber v. Royal Realty Co., 196 P. Credit Ass'n v. Shields, 196 P.2d iii.App. 589—Hyde v. Saunders. 86 

2d 601 86 Cal.App.2d 696—Nash v. 22^ reheard 198 P.2d 951, 88 Cal. ]sr.E.2d 843. 888 IlLApp. 205—Piper 

Wright 186 P 2d 686. 82 Cal.App. App.2d 328—Martin v. Vierra. 90 v. Dowell. Inc., 80 N.B.2d 736. 335 

2d 467-^ensen v. Leonard. 186 P. ^-2^ 846, reheard 98 P.2d 261, 34 Hl.App. 837—Hylak v. Marcal, Inc., 

2d 206. 82 Cal.App.2d 340—Blondini Cal.App.2d 86. hearing denied 94 go N.B.2d 411, 886 IlLApp. 48— 

V. Amship Corp., 186 P.2d 94. 81 ^*2^ 667, 34 Cal.App.2d 86—Hell- Randolph v. New York Cent R. 

Cal.App 2d 761—Week v. Los An- v. Los Angeles Ry. Corpora- co.. 79 N.E.2d 301, 334 IlLApp. 

geles County Flood Control Dist., 27 P.2d 946, 126 CaI.App. 627 268—Novak v. Illinois Cent R. 

181 P.2d 936, 80 Cal.App.2d 182 rehearing denied 28 P.2d 384, 136 Co., 79 N.B.2d 92. 334 Hl.App. 241 

_^Tschumy v * Brook's Market 180 Cal.App. 627—Hlrsch v. D^Autre- —Karlock v. New York Cent R. 

P.2d 938, 79 Cal.App.2d 666—Simon 23 P.2d 1066, 183 CaLApp. Co., 78 N.E.2d 122. 883 HLApp. 

V. City and County of San Francis- 1®®- 666—Ciuferl v. Bullock Min. Co., 

co, 180 P.2d 393, 79 Cal.App.2d Colo.—Gk>ssard v. Watson, 221 P.2d 73 N.B.2d 866, 332 IlLApp. 1— 

590-^outhem Cal. Tel. Co. v. 853, 122 Colo. 271. Moffltt v. O. L. D. Forwarding Co., 

Carpenter, 171 P.2d 142, 75 Cal.App. D.C.—Baltimore & O. R. Co. v. Pos- 78 N.B.2d 164, 331 HLApp. 278 

2d 336—TamaJpais Land & Water tom, 177 P.2d 63, 85 U.S.App.D.C. —Le Maitre v. Union Elec. Power 

Co. V. Northwestern Pac. R. Co., 207—^Brown v. Capital Transit Co., Co., 78 N.B.2d 126, 881 HLApp, 
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270—Miller v. Baltimore & O. S. 
W. R. Co., 70 N.B.2d 263. 330 HI. 
App. 129—Raimondi v. Ziffrin 
Truck Lines, 70 N.E.2d 221. 829 
Hl.App. 650—^Ritter v. Nieman. 67 
lir.E.2d 417. 329 IllAipp. 163—Coul- 
son V. Discerns. 66 N.E.2d 728, 329 
Ill.App. 28—De Leuw, Gather & Co. 
V. City of Joliet, 64 N.E-2d 779, 
327 IIl.App. 453—Supersrear Drive 
Corp. V. Hollister-Whitney Co., 64 
N’.E.2d 672, 327 IlLApp. 414—La 
Prise ▼. Carr-Leasingr, Inc., 62 N. 
E.2d 26, 326 Ill.App. 514—Hedden 
V. Farmers Mut. Re-Ins. Co. of 
Chicago. Ill., 60 N.E.2d 110, 825 
Ill.App. 325—^Van Hoorebecke v. 
Iowa Illinois Gas & Elec. Co., 57 
N.E.2d 652, 324 Ill.App. 88 —Wol¬ 
fram V. Benneholl. 66 N.E.2d 849, 
324 DLApp. 16—Sprlckerhof v. 
Baltimore & O. R. Co., 55 N.E.2d 
532, 323 IlLApp. 340—^Martin v. 
Equitable Life Assur. Soc. of IT. 
S., 54 N.E.2d 899, 323 Ul.App. 
69—Paolinelli v. Dainty Poods 
Manufacturers, 54 N.E.2d 759, 322 
IlLApp. 586—Vieceli v. Cummings, 
54 N.B.2d 717, 322 IlLApp. 559— 
Hanson v. Blatt, 53 N.£.2d 143, 
321 Ill.App. 364—^Reed v. Landau, 
52 N.B.2d 306, 321 Ill.App. 19— 
Hansen v. Henrlci’s Inc., 49 N.E. 
2d 737, 319 IlLApp. 468—McNagh- 
ten V. Northwestern Mut. Life Ins. 
Co., 48 N.B.2d 200, 318 IlLApp. 
390—Carrell v. New York Cent R. 
Co., 47 N.E.2d 130. 317 IlLApp. 
481, aflarmed 52 N.E.2d 201, 384 
ni. 699—Sturgeon v. Quarton, 44 
N.E.2d 766, 316 IlLApp. 308—Kel- 
lenberger v. MitcheU, 44 N.E.2d 
73, 316 Dl.App. 112—^Lomaa v. 
Brooks, 43 N.E.2d 421, 315 Ill.App. 
667—Kane v. Wehner, 39 N.£.2d 
51, 312 BLApp. 391—Gillett v. Wil- 
liamsville State Bank, 34 N.E.2d 
552, 310 IlLApp. 395—^Mesce v. 
City of Chicago, 23 N.E.2d 188, 301 
IlLApp. 429—Oliver v. Kelly, 21 
N.E.2d 649, 300 IU.App. 487—Emge 
V. Illinois Cent. R. Co., 17 N.E.2d 
612, 297 HLAPP. 344—Gregory v. 
Merriam. 14 N.E.2d 268, 294 Ill. 
App. 483—^Fisher, for Use of Kin- 
iry V. Associated Underwriters, 13 
N.E.2d 809, 294 IlLApp. 315—Ska- 
menca v. Reeser, 13 N.E.2d 668 , 294 
IlLApp. 216—Neal v. Lincoln Oil 
Refining Co„ 269 DLApp. 207. 
Ind.—Sllnkard v. Babb, App.. 112 N. 
E.2d 876, rehearing denied 117 N. 
B.2d 664—^Phares v. Carr, 106 N.B. 
2d 242, 122 Ind.App. 597—Kostial 
V. Aero Mayflower Transit Co., 85 
N.E.2d 644. 119 Ind.App. 377—Boyd i 
V. Hodson, 72 N.E.2d 46, 117 Ind. 
App. 296—^Pox V. Jackson, 64 N. 
E.2d 799, lid Ind.App. 390—State 
ex rel. Thompson v. Greencastle, 40 
N.E.2d 388, 111 Ind.App. 640—Mos- 
lander v. Moslander's Estate, 38 
N.E.2d 268, 110 Iud.App. 122—^Mc¬ 
Intosh V. Pennsylvania R. Co., 38 
N.E.2d 263, 111 Ind.App. 550— 


Tabor v. Continental Baking Co., 
38 N.E.2d 257, 110 Ind.App. 633— 
Lincoln Nat Bank & Trust Co. 
of Fort Wayne v. Parker, 34 N.E. 
2d 190, 110 Ind.App. 1, petition 
overruled 37 N.E.2d 5, 219 Ind. 
306—Pontiac-Chicago Motor Exp. 
Co. V. George Cassons & Sons, 34 
N.B.2d 171, 109 Ind.App. 248. 
Iowa.—Hahn v. Strubel, 52 N.W.2d 
28. 243 Iowa 438—O'Reagan v. 

Daniels, 44 N.W.2d 666 , 241 Iowa 
1199—^Kapphahn v. Martin Hotel 
Co., 298 N.W. 901, 230 Iowa 739— 
Thompson v. Anderson, 262 N.W. 
117, 217 Iowa 1186. 

Kan.—Picou v. Kansas City Public 
Service Co., 184 P.2d 686 , 156 Kan. 
452. 

Ky.—Sandlin v. Webb, 240 S.W.2d 
69—Combs v. Peoples Bank, 230 
S.W.2d 475, 813 Ky. 120—Bridge 
Transit Co. v. Leseuer, 200 S.W. 
2d 942, 304 Ky. 403—Aubrey's 

Adm'x V. Kent 167 S.W.2d 831, 292 
Ky. 740—^Burke v. Johnson, 118 
S.W.2d 731, 274 Ky. 406—Adkins 

V. Harlan County. 82 S.W.2d 426, 
259 Ky. 400—Spencer's Adm'r v. 
Pisel, 71 S.W.2d 956, 254 Ky. 503 
—^Robinson v. O'Keefe's Ex'Zi 66 
S.W.2d 37, 263 Ky. 256. 

Mich.—Collateral Liquidation v. 
Manning, 283 N.W. 691, 287 Midh. 
568. 

Minn.—Hanrahan v. Safway Steel 
Scaffold Co. of Minn., 46 N.W.2d 
243, 233 Minn. 171. 

Miss.—Graves v. Johnson, 176 So. 
256, 179 Mias. 465. 

Mo.—De Lay v. Ward, 262 S.W.2d 
628—Douglas v. Douglas, 256 S.W. 
2d 756—^Romandel v. Kansas City 
Public Service Co., 264 S.W.2d 686 
—Hillhouse v. Thompson, 243 S.W. 
2d 631, 362 Mo. 700—See v. Wa¬ 
bash R. Co., 242 S.W.2d 15, 362 
Mo. 489—Willis v. Belger, 212 S. 

W. 2d 736, 867 Mo. 1177—Holmes 
V. McNeil, 203 S.W.2d 665, 856 Mo. 
763—^Rentfrow v. Thompson, 166 
S.W.2d 700, 348 Mo. 970-^tate ex 
rel. Sirkin & Needles Moving Co. 
V. Hostetter, 101 S.W.2d 50, 340 
Mo, 211—^Bray v. St Louis-San 
Francisco Ry. Co., App., 259 S.W. 
2d 132—Davenport v. Armstead, 
App., 255 S.W.2d 132—^Barger v. 
Green, App., 256 S.W.2d 127— 
Strawn v. Coca-Cola Bottling Co. of 
Mo., App., 234 S.W.2d 223—Knost v. 
Terminal R. Ass’n of St. Louis, 
App., 222 S.W.2d 593—^Hoock v. 
S. S. Kresge Co., App., 222 S.W.2d 
568, affirmed 230 S.W.2d 768—Mar¬ 
tin V. Martinous, App., 219 S.W. 
2d 667—Wendegatz v. EAnsas City 
Gas Co., App., 217 S.W.2d 269— 
Setser v. St Louis Public Service 
Co., App*> 209 S.W.2d 746—Gipson 
V. Fisher Bros. Co., App., 204 S.W. 
2d 101—Trantham v. Gullic, App., 
201 S.W.2d 522—Clader v. City of 
Neosho, App., 198 S.W.2d 523, ap¬ 
peal re-transferred 198 S.W.2d 620, 
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854 Mo. 1190—Robertson v. Wall, 
App., 195 S.W.2d 894—Coleman v. 
City of St Louis, App., 185 S.W. 
2d 843—Do vino v. General Ameri¬ 
can Life Ins. Co., App., 127 S.W. 
2d 732—Achter v. Sears, Roebuck 
& Co., 105 S.W.2d 959, 232 Mo.App. 
916—^Eaker v. Common School 
Dist No. 73 of Butler County, App., 
62 S.W.2d 778. 

Mont.—^ECarrer v. Montgomery Ward 
& Co., 221 P.2d 428, 124 Mont 295 
—^Hoeh V. mrby, 39 P.2d 657, 98 
Mont 391. 

Neb.—Bishop v. Schofield, 58 N.W.2d 
207, 166 Neb. 830—Fonda v. North¬ 
western Public Service Co., 278 N. 
W. 836, 134 Neb. 430. 

N.J.—^Mazzilli V. Selger, 99 A2d 417, 
18 N.J. 296—^Taneian v. Meghrigi- 
en, 99 A2d 207, 27 N.J.Super. 177, 
reversed on other grounds 104 A. 
2d 689, 15 N.J.Eq. 267—Clasrton v. 
New Dreamland Roller Skating 
Rink, 82 A2d 458, 14 N.J.Super. 
390—Danker v. Fischer Baking 
Co., 68 A2d 774, 5 N.J.Super. 248 
—Esposito V. O. K Enterprises, 60 
A.2d 287, 137 N.J.Law 400—El¬ 
lis V. Dowd, 27 A2d 869, 128 N.J. 
Law 607—Arrington v. White, 19 
A2d 627, 126 N.J.Law 651-Mc- 
Ellttrick V. Dugan Bros, of N. J., 
197 A. 906, 119 N.J.Law 606, af¬ 
firmed 1 A2d 331, 121 N.J.Law 49 
—Christine v. Mutual Grocery Co., 
194 A 625, 119 N.J.Law 149— 
Lancaster v. Bfighlands Finance 
Corp., 189 A 871, 117 N.J.Law 
4’76 — Boyle v. Baldowski, 188 A 
233, 117 N.J.Law 820—^McNamara 
V. Metropolitan Life Ins. Co., 187 
A 919, 117 N.J.Law 323—Trinkle 
V. Pennsylvania R. Co., 184 A 816, 
116 N.J.Law 433—Shields v. Yellow 
Cab, 174 A 667, 118 N.J.Law 479 
—Kennedy v. U. S. Fidelity & 
Guaranty Co., 174 A 631, 113 N. 
J.Law 431—Ocean Accident & 
Guarantee Corporation v. Lincoln 
Nat Bank, 172 A 46, 112 N.J.Law 
550—Toscani v. Quackenbush Co., 
170 A 212, 112 N.J.Law 173— 
Kempf V. New York, O. & W. Ry. 
Co., 169 A 713, 112 N.J.Law 118 
—^Downing v. Oxweld Acetylene 
Co., 169 A 709, 112 N.J.Law 25, af¬ 
firmed 174 A 900, 118 N.J.Law 
399—Grier v. Scandura, 169 A 
*674, 112 N.J.Law 152—Malinowski 
V. Jersey City & Lyndhurst Bus 
Co., 169 A 636, 112 N.J.Law 103 
—Fine & Jackson Trucking Corpo¬ 
ration V. Lehigh Valley R Co., 166 
A 184, 110 N.J.Law 385—Yates 
▼. Madlgan, 171 A 679, 112 N.J. 
Law 443, affirmed 176 A 362, 114 
N.J.Law 258—Sakos v. Byers, 169 
A 706, 112 N.J.Law 266—Lipschitz 
V. New York & New Jersey Pro¬ 
duce Corporation, 168 A 890, 111 
N.J.Law 199—^Titone v. Economy 
Bootery, 184 A 809, 14 N.J.Mlsc. 
349—Walsh v. Hackensack Water 
Co.» 181 A 422. 13 N.J.Mlsc. 815— 
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FaJk V. Stanley Fsiblan Corporation 
of Delaware, 175 A. 258, 12 N.J. 
Misc. 881, reversed on other 
unrounds 178 A. 740, 115 N.J.Law 
141 —^Heenan v. Horre Coal Co., 170 
A. 894, 12 NXMlsc. 268, affirmed 
174 A. 561, 118 N.J.Law 888 —Van 
Brunt V. Wiener, 168 A. 928, 10 
N.J.Misc. 298. 

N.M.—Chandler v. Battenfield, 238 P. 
2d 1047, 56 N.M. 361—^Perez v. Fred 
Harvey, Inc., 224 P.2d 624, 54 N.M. 
339—^Mesich v. Board of Com’rs of 
McKinley County, 129 P.2d 974, 
46 N.M. 412. 

N*.T.—^People V. Johnson, 54 N.T.S.2d 
641, 269 App.Div. 120, affirmed 68 
N.B.2d 117, 294 N.T. 924. 

N.C.—Garrett v. Garrett, 49 S.B.2d 
>643, 229 N.C. 290. 

Ohio.—Graulty v. Industrial Com¬ 
mission, 30 N.E.2d 337, 137 Ohio 
St. 841—Cheney v. Garrett, App., 
76 N.E.2d 96—^Frey v. Queen City 
Paper Co., 66 N.B.2d 262, 79 Ohio 
App. 64—Smith v. Pennsylvania R. 
Co., App., 40 N.E.2d 445--Cooke 
v. Cortwight, 39 N.B.2d 210, 68 
Ohio App. 75—^Bard v. Cleveland, 
C., C. & St. L. R. Co., App., 86 
N.B.2d 824. 

Okl.—Dake v. Finance Corp., 253 P. 
2 d 842, 208 OkL 116—Oklahoma Ry. 
Co. V. Hankins, 249 P.2d 997, 207 
Okl. 374—^Eckroat v. Landrum, 285 
P.2d 705. 206 Okl. 119—Kurn v. 
Adair, 178 P.2d 104, 198 Okl. 340 
—Allis Chalmers Co. v. Lamb, 49 
P.2d 1071, 174 Okl. 118—Hagler v. 
Breeze, 35 P.2d 892, 169 Okl. 87. 

Or.—^Rosa v. Briggs, 266 P.2d 427— 
Finn v. Spokane, P. & S. Ry. Co., 
241 P.2d 876, 194 Or. 288. 

Pa.—^Bricker v. Gardner, Com.Pl., 
66 Dauph.Co., 384, affirmed 48 A. 
2d 209, 366 Pa. 35—^Kutney v. Met¬ 
ropolitan Life Ins. Co., Com.Pl., 
43 Lack.Jur. 109—Dooley v. Penn¬ 
sylvania R. Co., Com.Pl., 23 
Northumb.Leg.J. 228—^Hough v. 
Life Ins. Co., Com.Pl., 18 Wash,Co. 
108. 

R.I.—Evangelista v. Antonio De Cu- 
bellis, Inc., 85 A.2d 69, 79 R.I. 142 
—Gallo V. American Egg Co., 72 
A.2d 166, 76 R.I. 460—Di Blase v. 
Nardolillo, 68 A.2d 89, 76 R.I. 148 
—Nottie V. Picchione, 69 A.2d 177, 
74 R.I. 93—Goff V. Craft's, Inc., 20 
A.2d 620, 67 R.I. 11, reargument 
denied 21 A.2d 10, 67 R.I. 11 —Mur¬ 
phy V. United Elec. Rys. Co., 11 A. 
2d 440, 64 R.I. 168—^Wanelik v. 
Franklin Auto Supply Co., 10 A.2d 
349, 64 R.I. 76—Grimley v. United 
Elec. Rys. Co., 4 A.2d 378, 62 R.I. 
192—Salerno v. Sheem, 8 A.2d 667, 
62 R.I. 121—Ficocelli v. Yellow Cab 
Co., 3 A.2d 246, 62 R.I. 73—James 
V. Rhode Island Auditorium. 199 
A. 298, 60 R.I. 405—Bullett v. Fos¬ 
ter, 192 A. 806, 58 R.L 867—An¬ 
drews V. Penna Charcoal Co., 179 
A. 696, 65 R.I. 216—United Electric 
Ry. Co. V. Pennsylvania Petroleum 


Products Co., 178 A. 861, 55 R.L 
•164—Talbot v. Bridges, 173 A. 72, 

54 R.I. 337—Massart v. Narragan- 
sett Electric Co., 171 A. 288, 54 

R. I. 164. 

S.C.—^Rock V. Atlantic Coast Line R. 
Co.. 72 S.E.2d 900, 222 S.C. 362— 
Kirk V. Clark, 42 S.E.2d 587, 210 

S. C. 369—Hsrmcm v. Carolina Ve¬ 
neer & Lumber Co., 9 S.E.2d 27, 
194 S.C. <7. 

S.D.—Johnson v. Chicago & N. W. 
Ry. Co., 22 N.W.2d 726, 71 S.D. 
182. 

Tenn.—^Monday v. Millsaps, App., 264 
S.W.2d 6 —-Kidd v. Tennessee Gas 
Co., 281 S.W.2d 793, 83 TenmApp. 
302—^Lackey v. Metropolitan Life 
Ins. Co., 206 S.W.2d 806, 80 Tenn. 
App. 390—Poole v. First Nat. Bank 
of Smyrna, 196 S.W.2d 668 , 29 
Tenn.App. 827—^Batts v. City of 
Nashville, 123 S.W.2d 1099, 22 

Tenn.App. 418—Gargaro v. Kroger 
Grocery & Baking Co., 118 S.W.2d 
661, 22 Tenn.App. 70—^Loew*s 

Nashville & Knoxville Corporation 
V. Durrett, 79 S.W.2d 698, 18 Tenn. 
App. 489. 

Tex.—^Pharr v. Coldeway, CivA.pp.. 
266 S.W.2d 917—-Niemann v. Zar- 
sky, Civ.App., 238 S.W.2d 930— 
Perren v. Baker Hotel of Dallas, 
Civ.App.. 228 S.W.2d 31—Lee v. 
Grupe, Civ.App., 223 S.W.2d 548— 
O'Qulnn v. Texas Emp. Ins. Ass'n, 
CivJV-pp., 219 S.W.2d 119, error re¬ 
fused no reversible error—-Womack 

V. Womack, Civ.App., 218 S.W.2d 
1007, error refused no reversible 
error—^Evans v. Houston Printing 
Corp., Civ.App., 217 S.W.2d 86 , er¬ 
ror refused no reversible error— 
Devereaux v. Smith, Civ.App., 218 
S.W.2d 170, error refused no re¬ 
versible error—Leach v. Leach, 
Clv.App., 208 S.W.2d 618, refused 
no reversible error—^Ingram v. 
Gentry, Civ.App., 206 S.W.2d 673 
—Berry v. Humble Oil & Refining 
Co., Civ.App., 205 S.W.2d 876, error 
refused no reversible error—Wil¬ 
lingham V. Kindy, ClvA.pp., 203 
S.W.2d 991—^Lane v. Massachusetts 
Mut. Ins. Co., Civ.App., 202 S.W. 
2d 811—Self V. Becker, Civ.App., 
196 S.W.2d 701—^Traders & General 
Ins. Co. V. Scott, Civ.App., 189 S, 

W. 2d 683, refused for want of mer¬ 
it—Ferguson v. National Bank of 
C3ommerce, Clv.App., 174 S.W.2d 
1016—^Lone Star Gas Co. v. Brad¬ 
ford, av.App., 147 S.W.2d 647, er¬ 
ror dismissed, Judgment correct— 
Barrett v. Commercial Standard 
Ins. Co., Civ.App., 146 S.W.2d 816 
—^Texas Steel Co. v. Rockholt, Civ. 
App., 142 S.W.2d 842, error refused 
—Lott V. American Surety Co. of 
New York, Civ-App., 140 S.W.2d 
928—Newsom v. Booth, ClvA.pp., 
140 S.W.2d 469—^Wheeler v. Willis, 
Civ.App., 138 S.W.2d 142—^Lawson 
v. Hutcherson, CfivApp., 188 S.W. 
2 d 181, error dismissed, judgment 
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correct—^Moller v. Barnett, Civ. 
App., 129 S.W.2d 456—Broaddus v. 
Long, Civ.App., 125 S.W.2d 340, af¬ 
firmed 138 S.W.2d 1067, 186 Tex. 
358—^Buckley v. Gulf Refining Co., 
Civ.App., 123 S.W.2d 970, error dis¬ 
missed, judgment correct—Osborne 
V. Loew*s Houston Co., Civ.App., 
120 S.W.2d 947-^acobs v. Bailey, 
Civ.App., 118 S.W.2d 484, error re¬ 
fused—Johnson v. Agricultural 
Bond & Credit Corp., Civ.App., 114 
S.W.2d 386—^Metropolitan Life Ins. 
Co. V. Moss, Civ.App., 109 S.W.2d 
1035, error dismissed—-Dollahite- 
Levy Co. v. Phillips, Civ.App., 99 
S.W. 2d 688, error dismissed—^Bow¬ 
ers V. Bowers, Civ.App., 99 S.W. 
2d 834, error dismissed—-Roeser v. 
Coffer, Clv.App., 98 S.W-2d 275— 
Johnson v. Phillips Petroleum Co., 
Clv.App., 93 S.W.2d 556—Miller v. 
Wood, Civ.App., 85 S.W.2d 796— 
Dendy v. Cockerham. Civ.App., 82 
S.W.2d 766—City of Panhandle v. 
Byrd, Civ.App., 77 S.W.2d 904, re¬ 
versed on other grounds 10'6 S.W. 
2d 660, 130 Tex. 96—^McLaughlin 

V. Hom-Allen Co., Civ.App., 76 S. 

W. 2d 226—^Texas Employers’ Ins. 
Ass’n V. Ritchie, Civ.App., 75 S. 
W.2d 942, error dismissed—Jack- 
son V. Langford, Civ.App., 60 S. 
W.2d 265—O’Quinn v. Texas Bmp. 
Ins. Ass’n, Civ.App., 219 S.W. 119, 
error refused no reversible error. 

Wash.—Pyle v. Wilbert. 98 P.2d 664, 

2 Wash.2d 429. 

W.Va.—Hambrick v. Spalding, 179 S. 

B. 807, 116 W.Va. 285. 

Wyo, —O’Keefe v. Cheyenne Chamber 
of Commerce, 105 P.2d 279, 66 Wyo. 
170—^In re Lane’s Estate, 60 P.2d 
860, 160 Wyo. 119—^In re Lane’s Es¬ 
tate, 68 P.2d 416, 50 Wyo. 119, re¬ 
hearing denied 60 P.2d 360, 60 Wyo. 
119. 

64 C.J. p 458 note 99, p 454 note 1. 

Bvezy Mai isfezenoe 

Cal.—Delk v. Mobilhomes, Ino., 268 
P.2d 76, 118 CaLApp.2d 529—Mar¬ 
tin V. Food Machinery Corp,, 228 P. 
2d 293, 100 Cal.App.2d 244. 

Xaferenoes of fact 

(1) Generally.-Kopp v. Traders 
Gate City Nat. Bank, 210 S.W.2d 49, 
867 Mo. 669—Nash v. Normandy 
State Bank, Mo., 201 S.W.2d 299— 
Lowry v- Mohn, Mo., 195 S.W.2d 662. 

(2) On defendant’s motion, court 
must give plaintiff benefit of every 
inference of fact which reasonably 
could be drawn from his evidence,— 
Sigmund v. Lowes, Mo.App., 286 S. 
W.2d 14—Neely v. Freeze, 226 S.W. 
2d 144, 240 MoJ^p. 1001. 

Bveiry zeoJionable Infeoreoioe from all 
evidence 

Mo.—^Rhineberger v. Thompson, 202 
S.W.2d 64, 356 Mo. 520. 

Xnferenoes from evldenoe considered 
as whole 

W.Va.—Roush v. Johnson, 80 S.E.2d 
857—^Montgomery v. Fay, 80 S.E.2d 
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sonably be drawn from the evidence or the facts 
in evidence by a jury,^® with all unfavorable in¬ 
ferences disrejg^arded or rejected,®® 

This rule is subject, however, to the rule that the 
inferences to which he is entitled must be based on 
facts and not on other inferences,®7 and that in¬ 


ferences cannot be based on imagination, specula¬ 
tion, or supposition,®® or on mere conjecture,®® 
but must be based on facts legally proved,^ and must 
be reasonable.® 

Inferences adduced must be resolved in the light 
most favorable to the adverse party;® where there 


103—Homes v. Monongahela Pow¬ 
er Co., 69 S.E.2d 181, 136 W.Va. 
877—Hammersmith v. Bussey, 67 
S.B.2d 609, 136 W.Va. 437—Sam¬ 
mons Bros. Const. Co. v. Elk Creek 
Coal Co., 65 S.E.2d 94, 135 W.Va. 
656—Frampton v. Consolidated Bus 
Lines, 62 S.E.2d 126, 134 W.Va. 815 
—Perry v, Scott, 59 S.E.2d 652, 
134 W.Va. 380—^Raeder v. Sconish, 
58 S.B.2d 265, 183 W.Va. 795— 
Eonopka v. Montgomery Ward & 
Co.. 58 S.R2d 128, 133 W.Va. 775 
—^Laphew v. Consolidated Bus 
Lines, 55 S.E.2d 881, 183 W.Va. 
291—Stokey v. Norfolk & Western 
Ry. Co., 55 S.E.2d 102, 132 W.Va. 
771—Reed v. Janutolo, 42 S.E.2d 
16, 129 W.Va. 563—Parsons v. New 
York Cent. R. Co., 34 S.E.2d 334, 
127 W.Va. 619—Arrowood v. Nor¬ 
folk & W. Ry. Co., 32 S.E.2d 634, 
127 W.Va. 310—Adkins v. Raleigh 
Transit Co., 31 S.B.2d 775, 127 W. 
V 6 U 131—Boyce v. Black, 15 S.E.2d 
588, 123 W.Va. 234—Fielder v. 
Service Cah Co.. 11 S.E.2d 115, 
122 W.Va. 622—Burgess v. Sani¬ 
tary Meat Market, 6 S.E.2d 254, 121 
W.Va. 605—^Burgess v. Sanitary 
Meat Market, 5 S.E.2d 785, 121 W. 
Va. 605. 

Strongest inferences reasonahly de« 
dacll)le from evidence 
Iowa.—White v. Center, 254 N.W. 90, 
218 Iowa 1027. 

Svery reasonahle intendment de- 
ducible from evidence must he in¬ 
dulged in favor of party opposing 
motion. 

Fla.—^Rodl V. Florida Greyhound 
Lines, 62 So.2d 355. 

HI.—Mulhem V. Public Auto Parks, 
16 N.E.2d 157, 296 Ill.App. 238. 
Zttferenoe as fact proved 
On motion by defendant for a di¬ 
rected verdict, every favorable Infer¬ 
ence fairly deduclble from evidence 
must be considered as fact proved in 
favor of plaintitt.—Hoffart v. South¬ 
ern Pac. Co., 92 P.2d 436, 88 Cal. 
App.2d 591. 

All reasonable doubts and infer¬ 
ences should be resolved in favor of 
the party against whom verdict is 
sought.—Smith v. Smith, 22 S.E.2d 
647, 126 W.Va. 24. 

Where evidence is oral, presiding 
Justice, in directing verdict for plain¬ 
tiff, must draw Inferences favorable 
to plaintiff from the facts.—Pease v. 
Shapiro. 67 A.2d 17, 144 Me. 196. 

85. IT.S.—Mescall v. W. T. Grant 
Co., C.C.A.Ind., 133 P.2d 209, cer¬ 


tiorari denied 63 S.Ct. 1176, 319 U. 
S. 759, 87 L.Ed. 1711, rehearing de¬ 
nied 63 S.Ct. 1445, 320 U.S. 214, 87 
L.Ed. 1851—^Brown v. Baltimore 
& O. R. Co., D.C.Ohio, 28 F.Supp. 
153. 

Cal.—Contreras v. Gummig, 129 P. 
2d 18, 54 Cal.App.2d 421, rehearing 
denied 129 P.2d 945, 54 Cal.App. 
2d 421. 

Colo.—^Roessler v. O^Brlen, 201 P.2d 
901, 119 Colo. 222. 

Ind.—Holtz V. Elgin, J. & E. Ry. 
Co.. 98 N.B.2d 245, 121 InilApp. 
175—Chacker v. Marcus, 86 N.B. 
2d 708, 119 Ind.App. 672, rehear¬ 
ing denied 89 N.E.2d 465, 119 Ind. 
App. 672—State ex rel. Thompson 

V. City of Greencastle. 40 N.B.2d 
388, 111 Iud.App. 640—Bell v. Bell. 
29 N.E.2d 358, 108 Ind.App. 436 
—^Phelan v. Edgley, 189 N.B. 636, 
98 Ind.App. 429. 

Ky.—Noble v. Louisville Taxicab & 
Transfer Co., 265 S.W.2d 493— 
Tye V. Tye, 229 S.W.2d 978. 312 
Ky. 812—^Bridge Transit Co. v. Le- 
seuer, 200 S.W.2d 942, 304 Ky. 
403—^Phillips V. Johnson, 198 S. 

W. 2d 306, 80S Ky. 574—Catlett v. 
Robertson, 178 S.W.2d 943, 297 Ky. 
356—Igo V. Smith, 138 S.W.2d 497, 
282 Ky. 336. 

Okl.—^Provident Life & Accident Ins. 
Co. of Chattanooga, Tenn., v. Hen¬ 
son, 101 P.2d 838, 187 Okl. 150— 
HaJe-Halsell Co. v. Webb, 89 P.2d 
273, 184 Okl. 689—Sooner Distrib¬ 
uting Co. V. Langley, 80 P.2d 590, 
183 Okl. 236—Save Sales Co. of 
Toledo, Ohio, v. Putral, 69 P.2d 
349, 180 Okl. 145. 

64 C.J. p 455 note 2. 

processes of reasoning; pxinolples of 
law 

Judge has duty to give opposing 
party the benefit of every fair infer¬ 
ence which might reasonably be 
drawn by the jury from the evi¬ 
dence, guided only by sound proc¬ 
esses of reasoning and applicable 
principles of law.-^cott v. U. S., C. 
C.A.Tenn., 161 F.2d 1009. 

BeguixemeiLt under oivU oode 
Mo.—^Panke v. Shannon, App., 207 S. 
W.2d 864, reversed on other 
grounds 212 S.W.2d 792, 357 Mo. 
1195. 

96. Mo.—De Lay v. Ward, 262 S.W. 
2d 628—Holmes v. McNeil, 203 S.W. 
2d 665, 356 Mo. 763—Taylor v. Sil¬ 
ver King Oil & Gas Co., 203 S.W. 2 d 
147—Becker v. Aschen, 181 S.W.2d 
633, 344 Mo. 1107—Barker v. Sil- 
verforth, App., 201 S.W.2d 408. 
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N.M.—Chandler v. Battenfleld, 233 P. 
2d 1047, 55 N.M. 361—Perez v. Fred 
Harvey, Inc., 224 P.2d 524, 54 N.M. 
339. 

Okl.—Oklahoma Ry. Co. v. Clapp, 258 
P.2d 688. 

Tenn.—^Henderson v. New York Life 
Ins. Co., 260 S.W.2d 11, 194 Tenn. 
46. 

Opposing reasonable Inferences 
On motion by defendants, reason¬ 
able Inferences could n<yt be drawn 
from evidence In favor of defendants, 
where reasonable Inferences to con¬ 
trary in favor of plalntijff could be 
drawn from evidence.—Lindroth v. 
Walgreen Co., 67 N.B.2d 696, 329 IlL 
App. 105. 

97- U.S.—^Brown v. Maryland Cas¬ 
ualty Co., C.C.A.MO., 55 F.2d 169. 
64 C.J. p 455 note 3. 

98. Cal.—Neuber v. Royal Realty 
Co., 195 P.2d 501, 86 CalJApp.2d 596 
—^Dull V. Atchison, Topeka & S. P. 
Ry. Co., 81 P.2d 168, 27 CaJ.App.2d 
473. 

Ind.—Pontiac-Chicago Motor Exp. Co. 
V. George Cassons & Son, 34 NJB.2d 
171, 109 Ind.App. 248. 

99. Cal,—Farmer v. Fairbanks, 162 
P.2d 26, 71 Cal.App.2d 70. 

Ind.—Pontiac-Chicago Motor Exp. Co. 

V. George Cassons St Son, 34 N.B.2d 
171, 109 Ind.App. 248. 

Wyo.—^In re Lane's Estate, 60 P.2d 
360, 150 Wyo. 119. 

ConiLeotion between inference 
facts proved 

Some proper connection must exist 
between facts proved and Inference 
drawn.—In re Lane's Estate, 60 P.2d 
360, 160 Wyo. 119. 

L Cal.—Farmer v. Fairbanks, 162 P. 

2d 26, 71 Cal.App.2d 70. 

Ky.—Elliott V. Drury's Adm'x, 200 S. 

W. 2d 141, 304 Ky. 98. 

2 . Ind.—^Pontiac-Chicago Motor Exp. 
Co. V. George Cassons St Son, 34 
N.E2d 171, 109 Ind.App. 248. 

3. U.S.—^Bonzlk v. Delaware & H. R. 
Corp., D.CJPa, 20 F.Supp. 664, ap¬ 
peal dismissed Delaware & BL R. 
Corpw V. Bonzlk, 96 F.2d 959. 
CkmlUote are to be resolved in his 

favor.—Farmer v. Fairbanks, 162 P. 
2d 26, 71 Cal.App.2d 70—Dull v. At¬ 
chison, Topdka St S. F. Ry. Co., 81 
P.2d 168, 27 Cal.App.2d 473. 
Dispelling Inferences 
On motion for instructed verdict, 
the rule that an Inference is dispelled 
by positive and direct evidence pro¬ 
duced by adverse party when case is 
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are different inferences possible, the court is not 
at liberty to accept any except the one which is most 
favorable to the adverse party,^ and cannot, under 
any circumstances, accept one favorable to the 
movant conclusively.^ 

(5) Presumptions; Rebuttal of Presumptions 

A number of authorities permit the court to accept 
presumptions in favor of the party opposing the motion; 
but such presumptions may be overcome by evidence. 

It has been held that the trial court, on motion 
for a directed verdict, may not draw presumptions 
from the facts.® According to other authority, 
on such a motion, the court must accept every pre¬ 
sumption in favor of the party against whom the 
motion is directed which can reasonably be drawn 
from the evidence,on defendant’s motion for a 
directed verdict, every favorable presumption must 
be considered as a fact proved in favor of plain¬ 
tiff;® and where the testimony of the parties is 
mutually contradictory, the court has been required 
to assume that the jury might believe plaintiffs 
version.® The court is not bound to assume what 
the evidence and its reasonable inferences do not 
show.^® A trial judge, by directing the jury to 
return a verdict for plaintiff for a specified amount, 
assumes that every fact essential to his recovery 
in the amount awarded is conclusively established 
by competent evidence.^! 

Conflict between evidence and presumption. In 
any case a presumption arising in favor of the ad¬ 
verse party must be considered in passing on a mo¬ 
tion at any time before the introduction of any re- 
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buttal in evidence.^® Furthermore, where a pre¬ 
sumption is regarded as evidence, capable of out¬ 
weighing, in some cases, affirmative evidence to the 
contrary, and where there is, on the one hand, the 
evidence offered by the moving party, and, on the 
other, a showing of the facts and circumstances of 
the case and a presumption supporting the adverse 
party, but disputed by some of the moving party’s 
direct testimony, the evidence produced by the lat¬ 
ter and favorable to his case being eliminated for the 
purpose of decision of the motion, as discussed infra 
subdivision f (6) of this section, the presumption, al¬ 
though contradicted by the movant’s direct testimo¬ 
ny, which is otherwise undisputed, remains operative 
and is to be taken as true in favor of the adverse 
party, in passing on the motion.^® However, a pre¬ 
sumption may be destroyed by positive and imcontra- 
dicted evidence, so as to warrant direction of a 
verdict,!^ at least if the issue is a controlling one.^® 
So, it has been held that a presumption is not evi¬ 
dence and will not prevent the direction of a verdict 
when the evidence rebutting it is convincing and 
undisputed.^® Where presumptions generally, or 
the particular presumptions involved, are held to 
have only the effect of making a prima facie case 
and establishing the burden of overcoming them 
on the opponent, if direct evidence is offered in re¬ 
buttal which is undisputed, clear, and convincing, 
it has been held to dispose effectually of the pre¬ 
sumption, so that it is no longer available for 
consideration in passing on a motion to direct 
against the party in whose favor the presumption 
arose,^^ although even as to such presumptions, if 


submitted, and Is dispelled before 
submission or at conclusion at plain¬ 
tiff's case when plaintiff produces 
positive and direct evidence contrary 
to inference raised by his own proof, 
does not authorize dispellingr infer¬ 
ences by evidence Introduced by de¬ 
fendant.—Nash V. Wright, 186 P.2d 
686, 82 CU.App.2d 467. 

4h Ind.—^Balzer v. Warring, 95 N.B. 
257, 176 Ind. 685, 48 L.R.A.,N.S., 
834. 

Pa.—Kutney v. Metropolitan Life 
Ins. Co., Pa.Com.PL, 48 Liack.JxLr. 
109. 

64 C.J. p 455 note 4. 

PossibiUty of diverse inferences or 
conclusions as preventing direction 
of verdict see infra § 259 d. 

6. Mo.—Cech v. Malllnckrodt Chem¬ 
ical Co., 20 S.W.2d 509, 823 Mo. 601. 
64 C.J. p 455 note 6. 

6. Ind.—’Baltimore & O. R. Co. v. 
Reyher, 24 N.B.2d 284, 216 Ind. 645. 

V. Cal.—Qiddings v. S^erior Oil 
Co., 236 P.2d 848, if? CalApp.2d 
607—Jensen v. Lieonard, 186 P.2d 
206, 82 CaLApp.2d 840—Simon v. 


City and County of San Francisco, 
180 P.2d 893, 79 CalA.pp.2d 690— 
Barthelmess v. Cavalier, 88 P.2d 
484, 2 CaI.App.2d 477. 

8. Cal.—Hoffart v. Southern Pac. 
Co., 92 P.2d 486, 38 CaLApp.2d 591. 

9. D.C.—^Lansburgh & Bros. v. Bin- 
nix, Mun.App., 42 A2d 922. 

la R.I.—^Murphy v. United Mec. 
Rys. Co., 11 A.2d 440, 64 R.I. 168. 

11. Tex.—Great Americeui Indem. 
Co, V. Blakey, Civ.App„ 151 S.W.2d 
818, error dismissed, judgment cor¬ 
rect. 

12. S.C.—Cato V. Atlantic & C. A L. 
Ry. Co., 162 S.B. 239, 164 S.C. 123, 
certiorari denied 52 S.Ct. 200, 284 
U.S. 684, 76 Ii.Ed. 677. 

64 C.J. p 457 note 26. 

13. Tenn.—Walters v. Staton, 111 S. 
W.2d 381, 21 TennApp. 401. 

64 ax p 457 note 29. 

Force of facts on which rebutted pre¬ 
sumption rests 

In action against automobile own¬ 
er for wrongful death, wherein pre- 
. sumption, arising from owner's pres¬ 

663 


ence, that he was driving at time of 
accident, was overcome, the facts on 
which the rebutted presumption rest¬ 
ed would be assigned their full pro¬ 
bative force.—Lunde v. Dwyer, 66 
N.W.2d 772, 74 S.D. 559. 

14. N.J.—Carroll v. Prudential Ins. 
Co. of America, 15 A2d 810, 125 N. 
Xl4aw 897. 

16. Mich,—Christiansen v. Hilber, 
276 N.W. 496. 282 Mich. 403. 

16. Neb.—Witthauer v. Paxton-Mit- 
cheU Co., 19 N.W.2d 865, 146 Neb. 
436. 

Ck>nillot not created 
When plaintiff’s prima facie case, 
based solely on a presumption from a 
fact proved, has been overcome by 
uncontradicted and credible evidence, 
the presTimption is not evidence and 
does not create a conflict in the evi¬ 
dence defeating defendant's right to a 
directed verdict.—^Paulsen v. Coch- 
field, 278 IlLApp. 596. 

17. Okl.—McCullough v. Harshman, 
226 P. 555, 99 Okl. 262. 

64 C.J. p 457 note 30. 
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the rebuttal evidence is not so clear and convincing 
as to overthrow the presumption or withdraw the 
question from the jury, the contrary is true.^s 
Similar rules have been applied where the party in 
whose behalf the presumption existed did not rely 
on it but undertook unsuccessfully to prove a case 
without reference to the presumption.^® 

(6) Disputed Evidence; Evidence Eliminated 
from Consideration 

In deciding a motion for a directed verdict, where 
the evidence Is conflicting, evidence favorable to movant 
Is, in general, to be disregarded, and only evidence fa¬ 
vorable to the adverse party is to be considered. 

In view of the rules discussed infra § 259, as to 
the circumstances under which the court may di¬ 
rect a verdict, the absence or presence of conflicting 
testimony in a case is a controlling consideration by 
which courts are governed in directing verdicts.®® 


However, the credibility and probative force of con¬ 
flicting testimony should not be determined on a 
motion to direct,®^ and the court must not assume 
to decide controverted questions of fact.®® 

Further, in view of the rule, stated supra sub¬ 
division f (1) of this section, that the evidence must 
be considered most strongly in favor of the adverse 
party and against the movant, the adverse party, 
where the evidence is contradictory or where favor¬ 
able or unfavorable inferences can be drawn there¬ 
from, is entitled to have considered that part of the 
evidence most favorable to his motion,®® Hence, the 
sufficiency of the adverse party’s evidence to pre¬ 
vent a direction is to be determined by excluding, 
disregarding, or discarding all adverse, unfavorable, 
modifying, countervailing, or contradictory evi¬ 
dence,®^ and such evidence, produced by the maker 
of the motion or favorable to his case, is to be 


18. AUl—W alker v. Stephens, 127 
So. 668, 221 Ala. 18. 

64 C.J. p 458 note 31. 

19. U.S.—Wirthlin v. Mutual Life 
Ins. Co., aCJLUtah. 66 F.2d 187, 86 
A.L.B. 188. 

80. Bel.—Pennsylvania, etc., H. Co. 
V. Gatta. 85 A. 921, 27 BeL 56, 47 
Ii.R.A,N,S., 982. 

2L Fla.—^Anderson v. Southern Cot¬ 
ton Oil Co.. 74 So. 976, 78 Fla. 482, 
L.R.A.1917B 715. 

64 C. J. p 455 note 8. 

Weight and credibility of evidence 
generally see supra subdivisions f 
<2), <3) of this section. 

82. IlL—Zyla v. Chicago City H. Co., 
158 BLApp. 401. 

Md.—Chapman v. Nash, 89 A. 117, 121 
Md. 608. 

83. U.S.—Jones v. U. S., C.C.AJLrk., 
112 F.2d 282. 

IlL—SprickerhofC v. Baltimore & O. 
R. Co., 65 N.E2.2d 532, 323 lllA.pp. 
840. 

Wyo.—In re Lane's Estate, 60 P.2d 
360, 150 Wyo. 119. 

64 C. J. p 45$ note 11. 

24. U.S.—Line v. Brie R Co., C.C.A 
Ohio, 62 F.2d 657, certiorari denied 
Erie R. Co. v. Line, 58 S.Ct. 526, 
289 U.S. 729, 77 L.Bd. 1478. 

Cal.—People v. Mahoney, 91 P.2d 
1029, 13 OaL2d 729—^Imperial-Yuma 
Production Credit Ass'n v. Shields, 
198 P.2d 951, 88 CaI.App.2d 828— 
Hart V. Irvine, 117 P.2d 11, 46 Cal. 
App.2d 805—Hohnemann v. Pacific 
Gas & Elec. Co.. 96 P.2d 850, 35 
Cal.App.2d 697—Curclc v. Nelson 
Bisplay Cu., 64 P.2d 1153, 19 Cal. 
App.2d 46—Gimenez v. Rissen, 55 
P.2d 292, 12 Cal.App.2d 152, mod¬ 
ified on other grounds 56 P.2d 299. 

Ill.—Lewis V. Checker Taxi Co., 103 
N.E.2d 192, 346 HLApp. 801—Cor¬ 
coran V. Morrison Hotel Corp., 89 
N.E.2d 431, 339 IU.App. 203—Evans 


V. Paul F. Belch Co., 85 N.E.2d 202, 
337 BLApp. 98—^Roadruck v. 
Schultz, 77 N.E.2d 874. 383 BlJlpp. 
476. 

Ind.—Moslander v. Moslander*s Es¬ 
tate, 38 N.E.2d 268, 110 ln<lApp. 
122—^Tahor v. Continental Baking 
Co., 38 N.E.2d 257, 110 IndA.pp. 
633. 

Mo.—^Zumwalt v. Utilities Ins. Co., 
228 S.W.2d 760, 860 Mo. 862—Rent- 
frow V. Thompson, 156 S.W.2d 700, 
348 Mo. 970—Wlllhauck v. Chicago, 
R L & P. Ry. CO., 61 S.W.2d 886, 
332 Mo. 1166—Strawn v. Coca-Cola 
Bottling Co. of Mo., App., 284 S.W. 
2d 223—Wendegatz v. Kansas City 
Gas Co., App., 217 S.W.2d 269— 
Setser v. St. Louis Public Service 
Co., App., 209 S.W.2d 746—Clifford 

V. F« W. Wool worth Co., App., 201 
S.W.2d 416, affirmed State ex rel. F. 

W. Woolworth Co. v. Bland, 208 
S.W.2d 263, 867 Mo. 339—^Barker v. 
Silverforth, App., 201 S.W.2d 408 
—^Robertson v. WalL App., 195 S. 
W.2d 894—^Bramblett v. Harlow, 
App., 76 S.W.2d 626, 

Okl.—Fielding v. Blcklnson, 230 P.2d 
466, 204 Okl. 372—Mid-Continent 
Pipe Line Co. v. Price, 225 P.2d 
176, 208 Okl. 626—^EZansas, O. & G. 
Ry. Co. V. Billon, 135 P.2d 498, 191 
Okl. 671—Hembree v. Von Keller, 
119 P,2d 74, 189 Okl. 489—Fullgraf 
V. Oklahoma Ry. Co., Ill P.2d 1072, 
188 OkL 692—Stewart v. Bowser, 62 
P.2d 1195, 178 Okl. 382. 

Tenn.—Smith v. Sloaji, 225 S.W.2d 
539, 189 Tenn. 368, rehearing de¬ 
nied 227 S.W.2d 2, 189 Tenn. 868— 
Monday v. Millsaps, App., 264 S.W. 
2d 6—OBtarding v. Moore, App., 262 
S.W.2d 702—^Kidd v. Tennessee Gas 
Co., 281 S.W.2d 793, 33 Tenn.App. 
302—Marable v. State ex rel. Wack- 
emie, 222 S.W.2d 284, 32 Tenn.App. 
238^—^Tearwood for Use of Ameri¬ 
can Ins. Co. of Newark, N. J., v. 


Louisville & N. R Co., 222 S.W.2d 
33, 82 Tenn.App. 115—Morgan v. 
Tennessee Cent. Ry. Co., 216 S.W. 
2d 82, 31 TennA.pp. 409—^Laxficey v. 
Metropolitan Life Ins. Co., 206 S. 
W.2d 806, 80 TenmApp. 390—Enzil 
V. Post Sign Co.. 206 S.W.2d 13. 30- 
Tenn. App. 256—^McGinnlss v. 
Brown, 204 S.W.2d 334, 30 Tenn. 
App. 178—Jefferson Standard Life- 
Ins. Co. V, Omohundro, 204 S.W.2d 
185, 80 TenmApp. 151—^Hughes v. 
Taylor, 198 S.W.2d 887, 29 Tenm 
App. 549—^People v. First Nat. 
Bank of Smyrna, 196 S.W.2d 563, 29> 
Tenn. App. 827—^Tennessee Cent. 
Ry. Co. V. McGowan, 188 S.W.2d 
931, 28 Tenn.App. 225—Patillo v. 
GambiU, 124 S.W.2d 272, 22 Tenn. 
App. 485—Municipal Paving &. 
Const. Co. V. Hunt, 128 S.W.2d 843, 
22 Tenn.App. 380—^Town of Blcksoik 
V. Stephens, 96 S.W.2d 2(V1, 20 Tenn. 
App. 106—Caldwell v. Hodges, 77 
S.W.2d 817, 18 TennJlLpp. 855— 
Finchem v. Oman, 72 S.W. 2d 564,. 
18 Tenn.App. 40—Williams v. Bass,. 
8 Tenn.App. 482. 

Tex.—^Pharr v. Coldeway, Olv.App.^ 
266 S.W.2d 917—Niemann v. Zar- 
sky, Civ.App., 233 S.W.2d 930— 
O'Quinn v. Texas Emp. Ins. Ass*n, 
Civ.App., 219 S.W.2d 119, error re¬ 
fused no reversible erroi^Bvans 

V, Houston Printing Corp., Civ. 
App., 217 S.W.2d 86, error refused 
no reversible error—^Bevereaux v. 
Smith, Civ.App., 218 S.W.2d 170^ 
error refused no reversible error— 
Leach v. Leach, ClvA.pp., 208 S.W. 
2d 618, error refused no reversible 
error—^Ingram v. Gentry, Clv.App., 
205 S.W.2d 673—^Berry v. Humble 
Oil & Refining Co., Clv.App., 205 S. 

W. 2d 876, error refused no reversi¬ 
ble error—Willingham v. Kindy, 
CivA.pp., 203 S.W.2d 991—Somer¬ 
ville V. Smith, Civ.App., 200 S.W.2d 
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eliminated or disregarded for the purpose of ded- i is conflicting and the court is asked for, or on its 
sion of the motion.^s That is, where the evidence j own motion considers, the direction of a verdict, 

242—Pacific Btnp. Ins. Co. ▼. Gase. i Lain Co.. 67 NJB5.2d 699. S2S niJLpp. i Brandt, 189 N.R 688. 98 Ind.App. 


CiVwApp., 198 S.W,2d 637, error re¬ 
fused no reversible error—^Baker v. 
Mays & Mays, Civ.App.. 199 S.W.2d 
279, error dismissed—Richards v. 
Cornish. Civ.App., 190 S.W.2d 861— 
Barrett v. Commercial Standard 
Ins. Co., Civ.App., 145 S.W.2d 815— 
Texas Steel Co. v. Rockholt, Civ. 
App.. 142 S.W.2d 842, error refused 
— ^Lott V. American Surety Co. of 
New Tork, Civ-App., 140 S.W.2d 928 
—^Tezas Employers* Ins. Ass*n v. 
Humphrey, Civ.App., 140 S.W.2d 
313, error refused—^Wheeler v. 
Willis. Civ.App., 138 S.W.2d 142— 
Lawson v. Hutcherson, ClvA.pp.. 
138 S.W.2d 181, error dismissed. 
Judgment correct—^Broaddus v. 
Long, CivA.pp., 125 S.W.2d 340, af¬ 
firmed 138 S.W.2d 1057. 135 Tex. 
858—^Buckley v. Gulf Refining Co.. 
Civ.App., 123 S.W.2d 970, error dis¬ 
missed, Judgment correct—Cory v. 
National Gasket Co., Civ.App., 120 
S.W.2d 883—^Jacobs v. Bailey, Civ. 
App., 118 S.W.2d 484, error refused 
—Johnson v. Agricultural Bond & 
Credit Corp., Clv.App., 114 S.W.2d 
885—^Metropolitan Life Ins. Co. v. 
Moss, Clv.App., 109 S.W.2d 1035, 
error dismissed—l>ollahite-Levy 
Co. V. PhilUps, CivJ^Lpp., 99 S.W.2d 
688, error dismissed—^Bowers v. 
Bowers, Civ.App., 99 S.W.2d 384, 
error dismissed—^Roeser v. Coffer, 
Civ.App., 98 S.W.2d 275—Johnson 
V. Phillips Petroleum Co., Civ.App., 
93 S.W.2d 566—Childers v. Texas & 
N. O. R. Co., Civ.App.. 89 S.W.2d 
478, error dismissed—^Miller v. 
Wood, Civ.App.. 86 S.W.2d 796— 
Bendy v. Cockerham, CLv.App., 82 
S.W.2d 766—City of Panhandle v. 
Byrd, Civ.App., 77 S.W,2d 904, re¬ 
versed on other grounds 106 S.W. 
2d 660, 130 Tex. 96—^McLaughlin 

V. Horn-Alien Co., Civ.App,, 76 S. 

W. 2d 226—Jackson v. Langford, 
Clv.App., 60 S.W.2d 266. 

Vt.—Rice V. Press. 94 A.2d 397, 117 
Yt. 442—Comstock v. Shannon, 78 
A.2d 111, 116 Vt. 245. 

64 aj. p 455 note 12. 

Oontradictozy evldenoe; eaEplanatory 
circumstances 

(1) All contradictory evidence or 
explanatory circumstances must be 
rejected or disregarded.—Wolters v. 
Venhaus, 112 N.E.2d 747, 850 BlJ^pp. 
822—^Bales v. Pennsylvania R. Co., 
107 N.B.2d 178, 347 HLApp. 466— 
Novaez v. Palk, 98 N.B.2d 791, 848 Ill. 
App. 269—FUege v. Gardner, 76 NJBl 
2d 230, 832 IlLApp. 583—Lyons v. 
Michigan Blvd. Bldg. Co., 73 N.B.2d 
776, 831 HlJipp. 482—Miller v. Balti¬ 
more & O. S. W. R. Co., 70 N.E.2d 
263, 330 IlLApp. 129—Raimondi v. 
Ziffrin Truck Lines, 70 N.B.2d 221, 
829 IlLApp. 660—Panella v. Weil-Mc- 


240—^Lindroth v. Walgreen Co., 67 N. 
E.2d 695. 329 IlLApp. 105—Powell v. 
Weiner, 60 N.E.2d 646, 326 IlLApp. 
697—^Bone v. Publlx Great States 
Theatres, 54 N.S12d 98, 322 IlLApp. 
178—^Kreger v. George W. Diener 
Mfg. Co., 58 K.E.2d 26. 321 lllJH.pp. 
802—Perlolet v. City Nat. Bank & 
Trust Co. of Chicago, 53 N.B.2d 22, 
321 IlLApp. 308—Guentner v. Stober, 
52 N.E.2d 322, 821 IlLApp. 163—Rela- 
co Rosin Products Co. v. National 
Casein Co., 62 N.EL2d 822, 821 BL 
App. 169—^Baumgardner v. Boyer, 51 
N.B.2d 784, 820 mJV.pp. 438—Hog- 
mire V. Voita, 49 N.E.2d 811, 819 IlL 
App. 644—^Bldridge v. Boismenue, 49 
N.R2d 821, 319 IlLApp. 383—Rose v. 
City of Chicago. 46 N.E.2d 717, 317 
IlLApp. 1—Lomax v. Brooks, 43 N.E. 
2d 421, 315 IlLApp. 667—Zator v. 
Cummings, 42 N.E.2d 858, 315 HI. 
App. 210—Keehn v. Braubach, 30 N. 
K2d 156, 807 IlLApp. 339—Woods v. 
Lawndale Theatre Corp., 24 NJEL2d 
198, 802 I11.APP. 670. 

<2) Befendairt, on moving for di¬ 
rected verdict, waives all evidence 
contradictory to that for plaintiff.— 
Eaker v. Common School Bist. No. 73 
of Butler County, MoJl.pp., 62 S.W. 
2d 778. 

(3) On motion by defendants, all 
contradictory statements of plain¬ 
tiff’s witness were reauired to be re¬ 
jected.—Lindroth v. Walgreen Oo., 67 
N.E.2d 695, 329 m.App. 105. 

Befendaufs evidence oontradlotlng 
plalntiUTs theory and evidence may 
be disregarded.—Gurwell v. Jeffer¬ 
son City Lines, 192 S.W.2d 683, 239 
Mo.Appw 805. 

Prima fade case not destroyed 
Where defendant in action at law 
moves for a directed verdict, plain¬ 
tiff’s prima facie case is not destroy¬ 
ed by defendant’s rebutting testimo¬ 
ny.—Michaelson v. Wolf, Mo., 261 S. 
W.2d 918. 

25. CaL—Lehmann v. MitchelL 241 
P.2d 573, 109 Cal.App.2d 719—Nash 
V. Wright, 186 P.2d 686, 82 CaLApp. 
2d 467—Wiswell v. Shinners, 117 
P.2d 677, 47 OaJLApp.2d 156—Green 
V. Newmark, 28 P.2d 395, 136 Chi. 
App. 82. 

HI.—Carson v. Weston Hotel Corp., 
115 N.E.2d 800, 851 HlJtpp. 528— 
Collins V. City of Chicago, 52 N.E. 
2d 478, 821 IlLApp. 78. 

Ind.—Moslander v. MosIander*s Es¬ 
tate, 38 N.E.2d 268, 110 IndJV.pp. 
122—^Tabor v. Continental Baking 
Co., 88 N.E.2d 257, 110 Ind App. 
638—Eettner v. Jay, 26 N.E.2d 546, 
107 IndApp. 643—^Hamble v. 
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399. 

Mo.—^Douglas V. Bouglas, 256 S.W.2d 
756—See v. Wabash R. Co., 242 
S.W.2d 15, 862 Mo. 489—Taylor v. 
Silver King Oil & Gas Co., 203 S. 
W.2d 147—^Rentfrow v. Thompson, 
156 S.W.2d 700, 348 Mo. 970—Gip¬ 
son V. Fisher Bros. Co., App., 204 
S.W.2d 101—^Robertson v. Wall, 
App., 195 S.W.2d 894—^Beeman v. 
Kansas City Life Ins. Co., App., 
104 S.W.2d 391. 

Ohio.—^Bard v. Cleveland, C., C. & St. 

L. R. Co., App., 36 N.E.2d 824. 

OkL—Cooke v. Townley, 265 P.2d 
1108—Cox V. Keating Brilling Co., 
264 P.2d 832—Shamblln v. Shamb- 
lin, 241 P.2d 941, 206 Okl. 133— 
Oklahoma By. CO. v. Wilson, 227 
P.2d 392, 204 OkL 90—Kizziar v. 
Pierce, 226 P.2d 941, 204 Okl. 51. 
Tex.—^McBride v. Talley, ClvApp., 
254 S.W.2d 905, refused no reversi¬ 
ble enroll—Ingram v. Gentry, Civ. 
App., 205 S.W.2d 678—Berry v. 
Humble Oil & Refining Co., Civ. 
App., 205 S.W.2d 376, error refused 
no reversible error—^Texas Emp. 
Ins. Ass'n v. Ferguson, dvApp., 
196 S.W.2d 677—Traders ^ GreneraJ 
Ins. Co. V. Scott. Civ.App., 189 S. 
W.2d 633, refused for want of mer¬ 
it—Fruth V. Gaston, Civ.App., 187 
S.W.2d 581, refused for want of 
merit—^Fergeson v. National Bank 
of Commerce, Civ.App., 174 S.W.2d 
1016—^Lone Star Gas Co. v. Brad¬ 
ford, Clv.App., 147 S.W.2d 647, er¬ 
ror dismissed. Judgment correct— 
Texas Employers’ Ins. Ass’n v. 
Ritchie, App., 75 S.W.2d 942, error 
dismissed. 

Yt.—Morrill v. Boardmatn, 86 A.2d 
146, 117 Vt. 103. 

64 C.J. p 455 note 18. 

Testixiioiiy iLot UadSag oa, otSiasr party 
On defendant’s motion for a direct¬ 
ed verdict plaintiff cannot be taken 
as bound by testimony introduced by 
defendant.—J’acobs v. Moniz, 192 N. 
E. 515, 288 Mass. 102—^Maruuandt v. 
Young Women’s Christian Ass’n, 184 
N.E. 287, 282 Mass. 28. 

Mo.—Terry v. Metropolitan Life Ins. 

Co., APP.. 206 S.W.2d 724. 

Or.—^Fieger v. Imperial Skating Rink, 
35 P.2d 688, 148 Or. 137. 

Szteat of eoaslderatioa of snovaufa 
evideaoa 

While evidence which is contradict¬ 
ed by, or inconsistent with, that fa¬ 
vorable to party opposing motion 
must be disregarded in determining 
whether motion should be granted, 
court must consider evidence intro¬ 
duced by movant supporting his con¬ 
tentions, in so far as it is not In con¬ 
flict with evidence of his opponent— 
I Oude V. Culberson, 209 SW.2d 606, 
80 TennApp. 628. 
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all facts, evidence, or inferences against, or in con¬ 
flict with, the evidence against which the action 
is to be taken must be eliminated entirely from con¬ 


sideration and totally disregarded,^® and only such 
evidence is left for consideration as is favorable to 
the party against whom such motion is directed.27 


26. -U.S.—WWttinffton v. Mayberry, 
CJLKan., 190 F.2d 708. 

Cal. — Sokolow V. City of Hope, 262 P. 
2d 841, 41 Cal.2d 668—la re Flood’s 
Estate, 21 P.2d 679, 217 Cal. 763— 
McNeal v. Greenberg, 265 P.2d 810, 
40 Cal.2d 740—Burges v. Cahill, 
168 P.2d 393, 26 Cal.2d 320, 159 
A.1/.R. 1304—Burllngham v. Gray, 
137 P.2d 9, 22 Cal.2d 87—^In re 
Arnold's Estate, 107 P.2d 25, 16 
CaL2d 673—Gish v. Los Angeles 
By. Corp., 90 P.2d 792, 13 Cal.2d 
670—Engstrom v. Auburn Automo¬ 
bile SaJes Corp., 77 P.2d 1069, 11 
Caj,2d 64—Walters v. Bank of 
America Nat. Trust & Savings 
Ass’n, 69 P.2d 839, 9 CU.2d 46, 110 
A.L.E. 1269—Walters v. Bank of 
America Nat Trust & Savings 
Ass’n, 59 F.2d 983, 106 AtuB. 55, 
reheard 69 P.2d 839, 9 Cal.2d 46, 
110 A.L.R. 1269—Gerberlch v. 
Southern Cal. Edison Co., 58 P.2d 
948, 5 Cal.2d 46—In re Leahy's Es¬ 
tate, 54 P.2d 704, 5 Cal.2d 301— 
Hamakawa v. Crescent Wharf & 
Warehouse Co., 50 P.2d 803, 4 Cal. 
2d 499—Delk v. Mobilhomes, Inc., 
258 P.2d 76, 118 Cal.App.2d 629— 
Lehmann v. Mitchell, 241 P.2d 573, 
109 Cal.App.2d 719—^Martin v. Food 
Machinery Corp., 223 P.2d 293, 100 
CalA.pp.2d 244—^Zelkowltz v. Tobin, 
217 P.2d 469, 97 CaLApp.2d 236— 
Hamilton v. Madison Auto Sales 
Co., 211 P.2d 385, 94 Cal.Ap>2d 619 
—Goehrlng v. Stockton Morris 
Plan Co., 209 P.2d 41, 93 Cal.App.2d 
417—Pohl V. Mercurio, 208 P.2d 
1020, 93 Cal.App.2d 286—^Pflngst v. 
Mayer, 208 P.2d 1002, 93 CalApp.2d 
265—In re Bidgway*s Estate, 206 
P.2d 892, 92 CalApp.2d 326—Im¬ 
perial-Yuma Production Oedlt 
Ass'n V. Shields, 198 P.2d 951, 88 
Cal.App.2d 828—^I m p e r i a 1-Yuma 
Production Credit Ass’n v. Shields, 
196 P.2d 69, reheard 198 P.2d 951, 
88 CaI.App.2d 328—^Blondini v. Am- 
ship Corp., 185 P.2d 94, 81 CalApp. 
2d 751—Week v. Los Angeles 
County Flood Control Dist, 181 P. 
2d 935, 80 Cal.App.2d 182—^Tschu- 
my V. Brook's Market 180 P.2d 933, 
79 CalApp.2d 656—Southern Cal. 
Tel. Co. V. Carpenter, 171 P.2d 142, 
76 Cal.App.2d 836—Tamalpals Land 
& Water Co. v. Northwestern Pac. 
B. Co., 167 P.2d 825, 78 CaaApp.2d 
917—Stockwell v. Board of Trus¬ 
tees of Leland Stanford Junior Uzil- 
verslty, 148 P.2d 405, 64 CaLApp.2d 
197 —Corona Mining Co. v. Olden, 
147 P.2d 669, 63 CalApp.2d 800— 
In re King's Estate, 146 P.2d 952, 
63 Cal.App.2d 365—^Hunton v. Cali¬ 
fornia Portland Cement Co., 123 P. 
2d 947, 60 CaI.App.2d 684—Hart v. 
Irvine, 117 P.2d 11, 46 CalApp.2d 
805—Carpenter v. Los Angeles Gas 


& Electric Corp., 106 P.2d 916, 41 
Cal.App.2d 369—Dieterle v. Yellow 
Cah Co., 93 P.2d 171, 34 CalApp.2d 
97—^Martin v. Vlerra, 90 P.2d 846, 
reheard 93 P.2d 261, 34 CaLApp.2d 
86, hearing denied 94 P.2d 567, 34 
Cai.App.2d 86—Bate v. Los Angeles 
By. Corp., 86 P.2d 866, 30 Cal.App. 
2d 604—Beiman v. Moore, 86 P.2d 
166, 80 CalApp.2d 306—Clampett v. 
Shopping Bag Markets, 84 P.2d 
643. 29 Cal.App.2d 410—Steele v. 
Werner, 83 P.2d 56, 28 Cal.App.2d 
554—^In re Burns' Estate, 80 P.2d 
77, 26 Cal.App.2d 741—Thomsen v. 
Burgeson, 79 P.2d 136, 26 Cal.App. 
2d 236—Sund v. Paul, 62 P.2d 803, 
17 CfelApp.2d 682—Flores v. Los 
Angeles By. Corp., 69 P.2d 866, 16 
CaI.App.2d 676—^Dunlap v. Pacific 
Elec. By. Co.. 65 P.2d 894, 12 Cal. 
App.2d 473—Arundel v. Turk, 44 P. 
2d 383, 6 Cai.APp.2d 162—Brown v. 
Standard Accident Ins. Co. of De¬ 
troit Mich., 48 P.2d 665, 5 CaLApp. 
2d 636—^Baker v. Manning's Inc., 
App., 265 P.2d 96—^Takashi Kataoka 
V. May Department Stores Co., 
App., 139 P.2d 25, reheard 140 P.2d 
467, 60 Cal.APp.2d 177—Heilman 

V. Los Angeles By. Corporation, 27 
P.2d 946, 136 CaXApp. 627, rehear¬ 
ing denied 28 P.2d 384, 135 Cal.App. 
627—^Hirsch v. D’Autremont 23 P. 
2d 1066, 133 CaLApp. 106. 

Colo.—Gossard v. Watson, 221 P.2d 
863, 122 Colo. 271. 

Fla.—^Bodl V. Florida Greyhound 
Lines, 62 So.2d 355. 

Mo.—Becker v. Ascher, 131 S.W.2d 
533, 344 Mo. 1107—Trantham v. 
GuUie, App., 201 S.W.2d 622—Clad- 
er V. City of Neosho, App., 198 S. 

W. 2d 523, appeal retransferred 193 
S.W.2d 620, 354 Mo. 1190. 

N.M.—Chandler v. Battenfield, 238 P. 
2d 1047, 65 N.M. 361—Perez v. Fred 
Harvey, Inc., 224 P.2d 624, 54 N.M. 
839—Mesich v. Board of Com'rs of 
McKinley County, 129 P.2d 974, 46 
N.M. 412—Dickerson v. Montoya,, 

100 P.2d 904, 44 N.M. 207. 

Ohio.—Bard v. Cleveland, C., C. & St 
L. B. Co., App., 36 N.E.2d 824. 

Okl.—Tulsa Fruit Co. v. Lucas, 264 
P.2d 788, 208 Okl. 166—Dake v. 
Finance Corp., 263 P.2d 842, 208 
OkL 116—^Fleming v. Hodgson, 186 
P.2d 181, 199 OkL 261—Larkins- 
Warr Tiiist v. Watchom Petroleum 
Co., 174 P.2d 589, 198 OkL 12— 
Elsenschmidt v. Cbnway, 155 P.2d 
241, 196 Old. 77—^Beynolds v. 

^oks, 162 P. 411, 49 OkL 188. 

Pa—^Morton v. Borough of Ambridge, 

101 A2d 661, 376 Pa 680. 

Tenn.—^Prudential Ins. Co. of Amer¬ 
ica V. Davia 78 S.W.2d 358, 18 
TennApp. 413. 

64 C.J. p 456 note 14. 
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xrnXavorable infearences depending 
solely on testimony must be rejected. 
—^Kaminski v. Bradley, 182 A 150, 
120 PaSuper. 297—^Ford v. Beinoehl, 
182 A 120, 120 PaSuper. 285. 

27. n.S.—^Brunk v. Chicago, B. & Q. 
B. Co., C.AIowa 207 P.2d 354, stat¬ 
ing Nebraska law—^Mescall v. W. 
T. Grant Co., C.C.AInd., 133 F.2d 
209, certiorari denied 63 S.Ct 1176, 
819 U.S. 769, 87 L.Ed. 1711, rehear¬ 
ing denied 63 S.Ct 1445, 320 U.S. 
214, 87 L.Ed. 1851. 

Cal.—^United Air Services v. Samp¬ 
son, 86 P.2d 366, 30 CalApp.2d 135 
—FOy V. Carlton, 85 P.2d 220, 29 
CalApp.2d 676—Green v. New- 
mark, 28 P.2d 895, 136 Cai.App. 32. 
Ill.—^Lewis V. Checker Taxi Co., 103 
N.B.2d 192, 345 IlLApp. 301—Beilly 
Tar & Chemical Corp. v. Lewis, 23 
N.E.2d 243, 801 BlApp. 459—Mesce 
V. City of Chicago, 23 N.B.2d 188, 
301 I11.APP. 429. 

Ind.—Orey v. Mutual Life Ina Co. of 
N. Y., 19 N.E.2d 647, 216 Ind. 806— 
Phares v. Carr, 106 N.B.2d 242, 122 
IndApp. 597—^Holtz v. Elgin, J. & 
E. By. C6., 98 N.E.2d 245, 121 Ind. 
App. 176—Superior Meat Products 
V. Holloway, 48 N.E.2d 88, 113 Ind. 
App. 320—Moslander v. Mosland- 
er’s Estate, 38 N.E.2d 268, 110 Ind. 
App. 122—^Tabor v. Continental 
Baking Co., 38 N.E.2d 257, 110 Ind. 
App. 633->—Pontiac-Chicago Motor 
Exp. Co. V. George Cassons & Sons, 
34 N.E2d 171, 109 Ind.App. 248— 
Bell V. Bell, 29 N.E.2d 358, 108 Ind. 
App. 486—Farmers & Merchants 
Bank of Hanna v. Peoples Trust 
& Savings Bank of La Porte, 199 N. 

E. 892, 101 IndApp. 474. 

Ky.—^^tna Life Ins. Co. v. Daniel, 
65 S.W.2d 1026, 261 Ky. 760. 

Mig g.—Graves v. Johnson, 176 So. 
266, 179 Miss. 465. 

Mo.—Douglas v. Douglas, 256 S.W.2d 
766—^Bentfrow v. Thompson, 156 
S.W.2d 700, 348 Mo. 970—Johnson 
V. Thompson, App., 286 S.W.2d 1— 
Strawn v. Coca-Cola Bottling Co. of 
Mo., App., 234 S.W.2d 228—Clifford 
V. F. W. Woolworth Co., App., 201 
S.W.2d 416, affirmed State ex reL 

F. W. Woolworth Co. v. Bland, 208 
S.W.2d 268, 357 Mo. 339—Bobert- 
son V. Wall, App., 195 S.W.2d 894— 
Bramblett v. Harlow, App., 75 S.W. 
2d 626—Elneuven v. Berliner's Es¬ 
tate, App., 64 S.W.2d 494. 

N.H—Herndon v. Moore, 62 A2d 721, 
95 N.H 272. 

N.Y.—^Leto V. City of New York, 112 
N.Y.S.2d 761. 

Ohio.—^Huo Chin Yin v. Amino Prod¬ 
ucts Co., 46 N.B.2d 610, 141 Ohio 
St 21—^Bard v. Cleveland, C., C. & 
St L. B. Co., App., 36 N.B.2d 824. 
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In order for the rule to be applicable, however, 
there must be conflicting evidence.28 The rule does 
not require that, in addition to throwing out the 
testimony of adverse witnesses as untrue, the court 
shall further assume that, if they had told the 
truth, they would have testified in favor of the 
party against whom the motion is leveled.29 Since 
contradicting testimony favorable to the movant 
cannot be considered on the motion, a fortiori it 
would be incompatible with the required assump- 
tion of the truth of the adverse part/s testimony, 
discussed supra subdivision f (3) of this section, 
to give contradicting and impeaching proof con¬ 
clusive weight.80 

Contradictions within adverse party*s evidence. 
The principles stated above are not limited to con¬ 
flicts between the evidence for the movant and that 
for the adverse party; if there is a conflict in the 
evidence introduced by the latter, either as be¬ 
tween several of the witnesses or within the testi- 
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mony of one of them, such conflict ordinarily is 
not to be considered in passing on the motion,®^ 
but that version of the evidence most favorable to 
him is to be accepted, disregarding the less favor¬ 
able and the rule has been held applicable to 
inconsistencies in the testimony of the party him- 
self.33 However, where, on the whole evidence 
for such party, the evidence or testimony supporting 
his case is overthrown by that of his own wit¬ 
nesses in such number and weight as completely 
to discredit the favorable evidence, the rule is 
otherwise, and the court may no longer accept the 
favorable evidence as true in opposition to the mo- 
tion.3^ 

g. Direction for or against Party Having Bur¬ 
den of Proof 

Direction of a verdict for a party having the burden 
of proof is exceptional; direction against such party 
is proper where his evidence Is lacking or is insuffl- 


Okl.—^Kaminski v. Slvlngton, 226 P. 
2d 395, 204 OkL 85—^Branlff v. But- 
tram, 223 P.2d 116, 203 Okl. 480— 
Butler V. Civic Gas Co., 188 P.2d 
843, 199 OkL 697—Fleming: v. 

Hodsson, 185 P.2d 181, 199 Okl. 261 
—Simpson V. White, 167 P.2d 913, 
196 Okl. 376—OBhsenschmidt v. Con¬ 
way, 155 P.2d 241, 195 Okl. 77— 
Opperud v. Twedell, 51 P.2d 799, 
175 Okl. 191—^Reynolds v. Brooks, 
152 P. 411, 49 Okl. 188. 

Pa.—^Dooley v. Pennsylvania R. Co., 
Com.Pl., 23 Northumb.Lies.J. 228. 
Tex.—Devereaux v. Smith, Civ.App., 
213 S.W.2d 170, error refused no 
reversible error—^Ingrram v. Gen¬ 
try, C1V.APP., 206 S.W.2d 673—Has¬ 
kins V. Panhandle & S. F. Ry. Co., 
Civ.App., 89 S.W’.2d 831, error dis¬ 
missed—Childers v. Texas & N. O. 
R. Co., CivA.pp., 89 S.W.2d 478, 
error dismissed. 

64 C.J. p 456 note 15. 

Pavorable and unfavorable evideiLoe; 
movant’s evidence 

(1) Trial court, on motion for di¬ 
rected verdict, was required to con¬ 
sider the evidence favorable to plaln- 
tilE Introduced by defendant—^Trindle 
V. Wheeler, 143 P.2d 932, 23 Cal.2d 
830. 

(2) On motion of defendants, it is 
the duty of the court to take into con¬ 
sideration such parts of the evidence. 
Introduced by them as are not in con¬ 
flict with the evidence for plaintiff.— 
Martin v. Braid Flectric Co., 9 Tenn. 
App. 542. 

(3) However, this is true only 
when such evidence comes from a 
witness whose credibility is not an 
issue for jury; where a witness for. 
defendant is contradicted, impeached, 
or interested in result, his credibility 
is an issue for jury and his evidence 


cannot be considered, but must be 
discarded, in determining; defendant’s 
motion.—^Lackey v. Metropolitan 
Ldfe Ins. Co., 206 S.W.2d 806, 30 Tenn. 
App. 390. 

(4) On defendant’s motion, court 
must consider defendant’s evidence 
as far as not in conflict with plain¬ 
tiff’s, but must disregard all of de¬ 
fendant’s evidence contradicted by, or 
inconsistent with, evidence favorable 
to plaintiff.—Nashville, C. & St. L.. 
Ry. V. Sutton, 104 S.W.2d 834, 21 
TennApp. 31—Prudential Ins. Co. of 
America v. Davis, 78 S.W.2d 358, 18 
TenmApp. 418. 

(5) All evidence of movant favor¬ 
able to the adverse party must be 
considered, and all unfavorable evi¬ 
dence rejected.—See v. Wabash R. 
Co., 242 S.W.2d 15. 362 Mo. 489~Gip- 
son V. Fisher Bros. Co., App., 204 S. 
W.2d 101. 

(6) On motion for directed verdict, 
evidence produced by plaintiff under 
statute permitting: litigrant to call ad¬ 
versary weig:hs for bim as far as it Is 
favorable and must be disregarded as 
far as it is unfavorable.—Week v. 
LfOS Angeles County Flood Control 
Dlst, 181 P.2d 935, 80 C^App.2d 182. 

(7) On defendant’s motion, testi¬ 
mony g:lven by him when called as i 
witness by plaintiff under statute 
would weigh for plaintiff in so far as 
it was favorable and in so far as it 
was unfavorable it would be disre¬ 
garded.—People V. Mahoney, 91 P.2d 
1029, 13 CaL2d 729. 

ISotioiis by bpth parties 

The rule that only the evidence 
most favorable to the adverse party 
would be considered was not applicar 
ble where both parties filed motions 
for directed verdicts, at conclusion of 
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plaintiff’s evidence and the court gave 
a peremptory instruction for defend¬ 
ants.—Wilson V. Rollings, 14 N.B.2d 
905, 214 Ind. 156. 

28. Okl.—Corpus yuris cited in R. J. 
Bearings Corp. v. Warr, 134 P.2d 
365, 357, 192 Okl. 133. 

64 C.J. p 457 note 16. 

XTonconflieting testtmony considered 
Testimony of defendant’s witnesses 
not conflicting with plaintiff’s evi¬ 
dence should be considered on motion. 
—Corder v. Lane, 72 S.W.2d 570, 18 
TenmApp. 51. 

29. Vt.—Ronan v. J. G. Turnbull 
Co., 131 A. 788, 99 Vt. 280. 

64 C.J. p 457 note 17. 

30. Md.—^Porter v. Greenbrier Quar¬ 
ry Co., 155 A. 428, 161 Md. 84. 

31. S.C.—Bouknight v. State High¬ 
way Dept., 154 S.E. 95, 157 S.C. 
154. 

64 C. J. p 457 note 21. 

Party not bound by own witness’s 
testimony 

On defendant’s motion for directed 
verdict, plaintiff was not botmd by 
testimony of his own witness con¬ 
trary to plaintiff’s testimony.—^Man- 
zella V. St. Louis Public Service Co., 
Mo.App., 202 S.W.2d 667. 

32. Mo.—Corbin v. Kansas City, C. 
C. & St. J. Ry. Co., App., 41 S.W. 

64^C.L p 467 note 22. 

33. T7.S.—Minneapolis, St. P. & S. S. 
M. Ry. Co. V. Galvin, C.CJLMlch., 54 
F.2d 202, certiorari denied 52 S.Ct. 
407, 285 U.S. 551, 76 L.Bd. 941. 

64 C.J. IP 457 note 28. 

34. Pa.—Susko v. Barleigh-Brook- 
wood Coal Co., 90 A. 716, 244 Pa. 
389. 

64 C.J. p 457 note 24* 
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cl6nt to ettablleh his ease or a necessary element or fssas 
thereof. 

The rule as to the classes of cases in which the 
trial court should direct a verdict at the close of 
the evidence applies, notwithstanding the party in¬ 
troducing the evidence has the burden of proof.^^ 
Cases in which the court is warranted in directing 
a verdict in favor of a party having the burden 
of proof are exceptional,and it has been held 


that the trial judge generally cannot direct a ver¬ 
dict in favor of such party,^^ or that he cannot 
ordinarily do so where the evidence for such party 
is oral,or is conflicting,^^ or where, giving him 
the most favorable view of the facts and of every 
justifiable inference, different conclusions may fair¬ 
ly be drawn from the evidence by different minds>® 
Even the fact that the evidence is overwhelming- 


35. tr.S.—First INTat Bank & Trust 
Co. of Muskoiree v. Heilman, C.C. 
A.Kan., *62 F.2d 157. 

36. N.H.—All V. Oingras, 86 A.2d 
336, 97 N.H. 289—LePagre v. St 
Jolinsbury Trucking Co., 80 A.2d 
148, 97 N.H. 46—Buffum v. BulCum, 
196 A. 679, 89 N.H. 210. 

N.C.—Barrett v. Williams, 7 S.E.2d 
383, 217 N.C. 176—^Pasquotank Hos¬ 
iery Co. V. Hemphill Co., 195 S.F. 
622, 213 N.C. 164—Reed v. Madison 
County, 195 S.B. 620, 218 N.a 145. 
64 C.J. p 482 note 62. 

Buie suimnazlzed 

Generally, a verdict may not be 
directed for the party having: the 
final burden of proof, but if the par¬ 
ty not havlngr the burden of proof 
admits, in his pleadlngrs, by counsel 
in open court or In his testimony, the 
truth of the basic facts on which the 
claim of the proponent rests a ver¬ 
dict may be directed against him; 
and if proof is altoge^er of a doc¬ 
umentary nature, and correctness of 
documents are unquestioned, and 
they establish beyond all doubt the 
truth of facts entitling proponent, 
as a matter of law, to the relief 
sought, and such proof is unlm- 
peached, proponent will be entitled 
to a peremptory instruction.—Cole¬ 
man V. Jackson County, 160 S.W.2d 
691, 849 Mo. 255. 

Nature of evidsBce required 

(1) The court may not direct a 
verdict for party having the burden 
of proof unless the testimony ad¬ 
mitted, or the proof offered, is of 
such a clear documentary character 
as to estop opposite party to deny 
it.—Williams v. American Life & 
Acc. Ins. Co., MoApp., 112 S.W.2d 
909—Fernandez v. Mutual Life Ins. 
Co. of Baltimore^ 78 S.W.2d 526, 230 
Mo.App. 857. 

(2) If testimony In behalf of such 
party is clear and full, not extraor¬ 
dinary or incredible, and not contra¬ 
dicted, and so plain and complete 
that disbelief therein could not arise 
by rational processes applied to evi¬ 
dence, It is highly proper to direct a 
verdict.—Crllly v. Fitzsimmons, 48 
N.W.2d 62. 78 S.D. 646. 

(3) A verdict cannot be directed 
in favor of the party charged with 
the burden of proof unless the Is¬ 
sue is admitted by the opposing party 
in such wise as to dispense with 


proof, or unless the law attaches to 
evidence produced the quality of con¬ 
clusive proof.—City of Indianapolis 
V. I>omhoff & Joyce Co., App., 42 N. 
R2d 207, affirmed 42 N.B.2d 445, 140 
Ohio St. 64, adhered to 48 N.B.2d 620, 
69 Ohio App. 109. 

(4) Judge cannot direct verdict in 
favor of party bearing burden of 
proof unless facts are admitted or 
established, and only one Inference 
can be drawn therefrom, but In such 
event Judge can draw the inference 
and so direct Jury.—Commercial 
Banking Corporation v. Linthicum, 
177 S.B. 398, 207 N.C. 456. 

(5) A verdict on an issue of fact 
should not be directed In favor of 
party who has burden of proof with 
respect thereto unless fact is ad¬ 
mitted or established by undisputed 
testimony of disinterested witnesses 
and different minds cannot reasona¬ 
bly draw different conclusions from 
testimony.—Woodmen of the World 
Life Ins. Soc. v. Reese, 176 S.W.2d 
708, 206 Ark. 580. 

(■6) Court may direct verdict for 
party on whom burden of proof rests 
where evidence all points in his fa¬ 
vor no circumstances tend to impeach 
such evidence, and evidence is not 
susceptible of inherent weaknesses, 
improbabilities, and incongnmitles 
which In and of themselves naturally 
arise to contradict or Impeach weight 
and credibility of testimony of wit¬ 
nesses.—Baker V. General American 
Life Ins. Co., 268 N.W. 656, 222 Iowa 
184. 

The opinion evideaoe of a witness 

Is not so fSr vouched for by the par¬ 
ty calling him as to warrant a di¬ 
rected verdict for his adversary if 
the latter has the burden of proof 
on the issue involved.—^Ray, to Use 
of Miller V- City of Philadelphia, 25 
A.2d 146, 844 Fa. 489. 

37. N.C.—LaVecchla v. North Caro-' 
llna Joint Stock Land Bank of 
Durham, 9 S.11.2d 489, 218 N.C. 35. 

38. Ind.—Cunningham v. New York 
Cent. R. Co., 48 N.B.2d 176, 114 
Ind.App. 90. 

Mass.—^Bingham v. Colson, 90 N.B.2d 
824, 825 Mass. 761—Lubianez v. 
Metropolitan Life Ins. Co., 79 N.B. 
2d 876, 823 Mass. 16—Owen v. Wil¬ 
liams, 77 N.EJ.2d 818, 822 Mass. 356. 
9 A.L.R.2d 223—Womble v. Du¬ 
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buque Fire & Marine Ins. Co., 87 
N.B.2d 268, 810 Mass. 142—2kLwacki 
V. Finn, 29 N.B.2d 780, 807 Mass. 
86—Donahue v. Leventhal, 19 N.B. 
2d 544, 802 Mass. 393—Stacy v. 
Dorchester Awning Co., 195 N.B. 
850, 290 Mass. 856. 

Pa.—Seier v. Brunner, Com.Pl., 28 
North.C6. 81—Hershey v. Pitts¬ 
burgh & W. Va. Ry. Co., Com.Pl., 
98 Plttsb.Leg.J. 10. 

64 C.J. p 482 note 60 [aj. 

Oompetent supporting testtiuoiiy 
Where party having burden of 
proof relies wholly on oral evidence 
to establish his case and produces 
competent supporting testimony, tri¬ 
al court cannot direct verdict for 
such party, but is required to submit 
case to the Jury.—Gterland v. Craven, 
41 A.2d 140, 156 Pa.Super. 351. 
Affirmative charge with hypothesis 
Whore litigant having burden of 
proof meets it In whole or in part 
by parol testimony of witnesses of¬ 
fered by him, even though clear and 
uncontradicted, affirmative charge 
must be with hypothesis.—Olive v. 
Fenner & Beane, 157 So. 678, 229 
Ala. 464. 

TTnusnal sitaatloas 
The general rule that when the 
proof of a party asserting the af¬ 
firmative of a determinative issue 
is oral, he is not entitled to a direct¬ 
ed verdict even though opposing par¬ 
ty offers no evidence on the issue, 
is not applicable in unusual situa¬ 
tions where defendant, in his plead¬ 
ings or by his counsel in open court, 
adnolts plaintiff's claim, or by his 
evidence also establishes plaintiff's 
claim, or where there is no real 
dispute of basic facts supported by 
uncontradicted testimony essential to 
a claim or an afiELrmative defense.— 
Rogers v. Thompson, Mo., 265 S.W.2d 
282. 

33. N.C.—Central Bank & Trust Co. 
V. Carolina Ins. Co., 169 S.B. 651, 
204 N.C. 764—Reinhardt v. Life & 
Casualty Ins. Co. of Tennessee, 161 
S.B. 628, 201 N.C. 785. 

Beason for rule 

Bven though evidence had been un¬ 
contradicted, credibility of evidence 
would have been for Jury.—Heamey 
V. Thomas, 33 S.B.2d 871, 226 N.C. 
156. 

40. Me.—Haskell v. Herbert, 48 A» 
2d 637, 142 Me. 133. 
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ly in favor of plaintiff, who has the burden of 
proof, has been held not to support his motion for 
a directed verdict and a verdict is not ordered 
for plaintiff because defendant offers no evidence.^2 
However, the court has the duty to direct a verdict 
for a party having the burden of proof where the 
testimony of a witness establishing his case is con¬ 
sistent, probable, and not impeached or disputed by 
other testimony and prima fade evidence un¬ 
rebutted will support, but does not require, a verdict 
in favor of the party having the burden of proof.^^ 

A court may direct a verdict against a party who 
has the burden of proof, or the affirmative of an is¬ 
sue, if there is no evidence in his favor,^5 as where 
he fails to introduce any evidence,^^ or if he fails to 
establish his case,^'^ as where the evidence offered, 
and taken to be true, fails to make out a case,48 
or if the evidence, with all the inferences justifiably 
drawn therefrom, constitutes an insufficient basis 
for a verdict in his favor,or if the evidence is 


susceptible of but one inference, and that inference 
against such party,®^ or if the court would be re¬ 
quired to set aside a verdict found in his favor,®! or 
in the absence of evidence on which the jury could 
reasonably find in his favor.®^ On the other hand, 
if there is any competent®® evidence by which a 
finding in favor of the party having the burden of 
proof can be upheld, the court may not disre¬ 
gard it and direct a verdict against him;®^ and a 
motion for a directed verdict must be overruled if 
there is substantial evidence in favor of the party 
having the burden.®® 

Where there is no evidence, or insufficient evi¬ 
dence, tending to establish a necessary element in 
the case, or none on one of the issues, for the jury 
to pass on to sustain the case of, or warrant a ver¬ 
dict for, the par^ having the affirmative, or burden 
of proof, the court may, or has the duty to, direct 
a verdict against him and for the adverse party.®® 
It may, or should, likewise, do so where the party 


41. N.C.—Kearney v. Thomas, 38 S. 

E.2d 871, 225 N.C. 156. 

43. N.H.—^Buflum v. BufCum, 195 A. 

679, 89 N.H. 210. 

64 C.J. V 491 note 88 [a]. 

43. Ohio.—Walsh v. Sisters of Char¬ 
ity of St. Vincent's Hospital, 191 
N.B. 791, 47 Ohio App. 228. 

44. N.C.—Woods V. Freeman, 195 S. 
B. 812, 218 N.C. 314. 

45. Ill.—^Provenzano v. Illinois Cent. 
R. Co., 191 N.E. 287, 857 Ill. 192. 

N.C.—McCullen v. Durham, 50 S.B. 
2d 511, 229 N.C. 418—B^rst Nat. 
Bank & Trust Co. in Macon v. 
Levy, 184 S.B. 822, 209 N.a 834. 

46. Ala.—Schoenlth, Inc. v. Forres¬ 
ter, 69 So.2d 454. 

N.C.—^McCullen v. Durham, 50 S.B. 
2d 511, 229 N.C. 418—First Nat. 
Bank & Trust Co. in Macon y. 
Levy, 184 S.B. 822, 209 N.C. 884. 
DirectioiL hy alllxmative insteno- 
tion without hypothesis on request In 
writing was proper.—Chichester v. 
First Nat. Bank of Birmingham, 5 
So.2d 772, 242 Ala. 227. 

47. Pa.—Gkurland v. Craven, 41 A. 
2d 140, 156 Pa.Super. 351. 

Beqnixing opponent to proceed 

The court, in deciding a motion 
for a directed verdict, may rule that 
one or the other party has not made 
a sufficient case to require his op¬ 
ponent to proceed.—GMn v. Craw¬ 
ford, 100 P.2d 1012, 164 Or. 215. 
aratnse of evidence required 
On motion for directed verdict at 
dose of evidence. It is not duty of 
court to submit case to Jury because 
some evidence is introduced by par^ 
ty having burden of proof, unless 
that evidence is of such character 
that it would warrant Jury in find¬ 


ing in favor of party introducing 
such evidence.—^In re Hadley's Es¬ 
tate, 45 N.W.2d 140, 241 Iowa 1280— 
Bales V. Bales, 145 N.W. 678, 164 
Iowa 257. 

AlBnuatlve defense 

Where defendant admits prima fa¬ 
cie case in plaintiff and assumes bur^ 
den of proving an ctffirmative de¬ 
fense, but fails to carry such bur¬ 
den, court may properly direct vei> 
diet for plaintiff.—Hall v. Beavers, 
51 S.E.2d 879, 78 Ga.App. 722. 
n^ury from caxise not involving lia¬ 
bility 

A verdict should be directed 
ageUnst the party on whom rests the 
burden of proof where. Judging from 
the evidence, the injury claimed 
could with equal probability have re¬ 
sulted from a cause on which liabil¬ 
ity could not be predicated.—Trout¬ 
man V. Mutual Life Ins. Co. of New 
York, C.C.A.Ky., 125 F.2d 768. 

48. Me.—Barrett v. Greenall, 27 A. 
2d 599, 189 Me. 75. 

N.C.—Strigas v. Durham Life Ins. 
Co., 73 SJa3.2d 788, 286 N.a T34— 
McCullen v. Durham, 59 S.B:2d 
511, 229 N.C. 418—First Nat. Bank 
& Trust Cow in Macon v. l^vy, 184 
B.B. 822, 209 N.a 884. 

49. D.a —Boosalis V. Crawford, 99 
F.2d 374. 69 App.D.a 141—Hopkins 

V. Baltimore & O. R. Co., 81 F.2d 
894, 65 App.D.a 167. 

50. Ind.—Boston v. Chesapeake & 
O. Ry. Co., 61 N.B.2d 326, 223 Ind. 
425—Bell V. Bell, 29 N.B.2d 858, 
108 Ind.App. 486. 

61. Iowa.—Potter v. Robinson, 9 N. 

W. 2d 457, 233 Iowa 479—Scott v. 

289 N.W. 710, 228 Iowa 37. 
52. U.S.—Gruskin v. New York Life 
Ins. Co., D.aPa., 38 F.Supp. 21. 
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HI.—Sniegowski v. Reece, 61 N.B. 

2d 272, 826 Ill.App. 255. 

53. Neb.—^Roby v. Auker, 82 N.W. 

2d 491, 149 Neb. 734. 

64. Ky.—Snyder v. Howard’s Adm'z, 
65 S.W.2d 477, 251 Ky. 592. 

Neb.—^Security Ins. Co. v. Omaha 
Coca-Cola Bottling Co., 62 N.W. 
2d 127, 157 Neb. 923—Haight V. 
Nelson, 59 N.W.2d 676, 167 Neb. 
641—Bishop V. Schofield, 58 N.W. 
2d 207, 156 Neb. 830—Davis v. 
Spindler, 56 N.W.2d 107, 156 Neb. 
276—Stark v. Turner, 47 N-W.2a 
669, 164 Neb. 268—Gunn v. Coca- 
Cola Bottling Co. of Lincoln, 47- N. 
W.2d 897, 154 Neb. 156-^EamiltOD 
V. Omaha & Cotmcil Bluffs St. Ry. 
Co., 41 N.W.2d 189, 152 Neb. 828 
—Nama v. Shada, 84 N.W.2d 650, 
150 Neb. 862—Komma v. Kreifels, 
14 N.W.2d 691, 144 Neb. 746—Pe¬ 
terson V. <Rl1o Cas. Ins. Co., 267 
N.W. 893, 131 Neb. 128—Beemer v. 
Hagerty, 255 N.W. 12, 127 Neb. 287 
—^Pinches v. Village of Dickens, 
264 N.W. 877, 127 Neb. 289—Kehl 
V. Omaha Nat. Bank, 254 N.W. 397, 
126 Neb. 696—^LaFleur v. Poesch, 
252 N.W. 902, 126 Neb. 263. 

55. Ohio.—Sizemore v. Belser, 74 N. 

B. 2d 560, 80 Ohio App. 383. 

VsEdiet reasonably based on evldenoa 

In order to Justify denial of direct¬ 
ed verdict, evidence supporting ad¬ 
versary's claim must be sufihfient 
to warrant Jury in reasonably bas¬ 
ing verdict thereon favorable to par¬ 
ty having burden of proof.—Perkin* 
V. Vermont Hydro-Electric Corpora¬ 
tion, 177 A. 681, 106 Vt. 367. 

56. n.S.—Jacobowitz v. Thomson, C. 

C. A.N.Y., 141 F.2d 72. 

ArtL—Pugh V. Campb 210 S.W.2d 
120, 213 Ark. 282. 
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on whom rests the burden of proof on an issue 
necessary to the maintenance of an action or the 
defense of a prima facie case produces no evidence 
to sustain it or none which would authorize the jury 


to find in his favor, or fails to show something es¬ 
sential to the maintenance of the action or the 
defense,®^ or where giving the evidence, with all 
reasonable inferences, its full probative force and 


Ill.—Weinstein v. Metropolitan Life 
Ins. Co., 60 K.£.2d 207, 389 Ill. 
571—Carrell v. New York Cent. B. 
Co., 52 N.B.2d 201, 384 Ill. 599— 
Dregne v. Five Cent Cab Co., 46 
N.B.2d 886, 381 Ill. 594—Merlo v. 
Public Service Co. of Northern Illi¬ 
nois, 45 N.E.2d 665, 381 Ill. 300, 
followed in 45 N.E.2d 677, 381 HI. 
336—Streeter v. Humrichouse, 191 
N.B. 684, 357 Ill. 234—Richmlller 
V. Reddick, 110 N.E.2d 876, 849 
llLApp. 465—^Tangalin v. City of 
Chicago, 108 N.B.2d 801, 348 HI. 
App. 390—^Brandt v. Pennsylvania 
R. Co.. 98 N.E,2d 136, 343 HLApp. 
146—Hamilton v. Baugh, 82 N.B. 
2d 196, 335 HLApp. 346—^Randolph 
V. New York Cent. R. Co., 79 N.E. 
2d 301, 334 HLApp. 268—Dietz v. 
Firestone Tire & Rubber Co., 77 
N.E.2d 888, 333 HLApp. 654—Coul- 
son V. Discerns, 66 N.E.2d 728, 329 
HLApp. 28—^De Leuw, Cather & Co. 
V. City of Joliet, 64 N.E.2d 779, 827 
HLApp. 453—Supergear Drive 

Corp. V. Hollister-Whltney Co., 64 
N.B.2d 672, 827 HLApp. 414— 

Schneiderman v. Interstate Trans¬ 
it Lines, 60 N.E.2d 908, 326 HI. 
App. 1, reversed on other grounds 
69 N.B.2d 293, 394 HI. 569—Wol¬ 
fram V. Benneholf, 56 N.E.2d 849, 
324 HLApp. 16—^Hanson v. Blatt, 
53 N.E.2d 143, 321 HLApp. 364— 
Reed v. Landau, 52 N.E.2d 306, 
321 H1.APP. 19—Carrell v. New 
York Cent. R. Co., 47 N.B.2d 130, 
317 HLApp. 481, affirmed 52 N.E. 
2d 201, 384 Ill. 599—Sturgeon v. 
Quarton, 44 N.B.2d 766, 316 HLApp. 
308—Kellenberger v. Mitchell, 44 
N.E.2d 78, 316 HLApp. 112—Eane 
V. Wehner, 39 N.B.2d 51, 812 HI. 
App. 391—Glllett V. WilUamsvlUe 
State Bank, 34 N.E.2d 552, 310 Ill. 
App. 395—Skamenca v. Reeser, 13 
N.E.2d 668, 294 HLApp. 216—Si¬ 
mons V. Dole Valve Co., 6 N.E. 2d 
318, 288 HLApp. 288—Union Bank 
of Chicago v. Metropolitan Life 
Ins. Co., 266 IllA.pp. 345. 

Ind.—Boston v. Chesapeake & O. Ry. 
Co., 61 N.E.2d 326, 223 Ind. 425— 
SUnkard v. Babb, App., 112 N.E.2d 
876, rehearing denied 117 N.E.2d 
564—Worster v. Caylor, 110 N.E. 
2d 337, 231 Ind. 625—^Holtz v. El¬ 
gin, J. & B. Ry. Co., 98 N.E.2d 
245, 121 Ind.App. 175—Chacker v. 
Marcus, 86 N.£.2d 708, 119 Ind. 
App. 672, rehearing denied 89 N.E. 
2d 455, 119 Ind.App. 672—Boyd T. 
Hodson, 72 N.E.2d 46, 117 Ind.App. 
296—Sanders v. Ryan, 41 N.E. 2d 
833, 112 Ind.App. 470—Frymler v. 
Butler, 89 N.E.2d 809, 110 Ind. 
App. 531—^Moslander v. Moslan- 
der’s Estate, 38 N.E.2d 268, 110 


Ind.App. 122—^Tabor v. Continental 
Baking Co., 38 N.B.2d 257. 110 Ind. 
App. 633—Pontiac-Chicago Motor 
Exp. Co. V. George Cassons & Son, 
34 N.E.2d 171, 109 Ind.App. 248— 
Sheehan v. New York Cent. R. Co., 
27 N.E.2d 100, 108 Ind.App. 38. 
Mich.—Geib v. Graham, 2 N.W.2d 
493, 300 Mich. 534. 

Neb.—Verges v. Morrill County, 9 
N.W.2d 221, 143 Neb. 178. 

Ohio.—^Frey v. Queen City Paper Co., 
66 N.E.2d 252, 79 Ohio App. 64. 
Okl.—Oklahoma Pipe Line Co. v. 
Perrymore, 126 P.2d 518, 190 Okl. 
687—^tna Life Ins. Co. v. Goen, 
111 P.2d 195, 188 Okl. 600—Bell v. 
Radabaugh, 62 P.2d 79, 178 Okl. 
106. 

S.D.—Baer v. Armour & Co., 258 N. 

W. 136, 63 S.D. 299. 

Tex.—Wenzel v. Brooks-Asbeck, Inc., 
Civ.App., 211 S.W.2d 611, refused 
no reversible error^Texas Emp. 
Ins. Ass*n v. Ferguson, ClvA.pp., 
196 S.W.2d 677—Coca-Cola Bottling 
Co. of Fort Worth v. Burgess, 196 
S.W.2d 379, error refused no re¬ 
versible error. 

64 CJ. p 472 note 11, p 473 note 15, 
p 474 note 16. 

Submissible case not made out by 
evidenee 

Mo.—Croskey v. Shawnee Realty Co., 
App., 225 S.W.2d 509—^Masdon v. 
Stine, App., 66 S.W.2d 579. 

Absenoe of eviaenoe on essential is- 

sne 

Ind,—lEandea v. Inland Amusement 
Co., 41 N.E. 2d 795, 220 Ind. 219— 
Boston V. Chesapeake & O. Ry. 
Co., 61 N.E.2d 326, 223 Ind. 425— 
Bell V. Bell, 29 N.E.2d 858, 108 
Ind.App. 436—'Kettner v. Jay, 26 
N.E. 2d 546, 107 Ind. App. 648— 
Farmers & Merchants Bank of 
Hann a v. Peoples Trust & Savings 
Bank of La Porte, 199 N.E. 892, 
101 Ind.App. 474—Coca Cola Bot- 
Uing Co, V. Wheeler, 193 N.E. 886, 
99 IncLApp. 502—Hamble v. Brandt 
189 N.E. 533, 98 Ind.App. 399. 

Absenoe of evldenoe on material is- 
sue 

Ind.—Coddens v. Chicago Nat. Life 
Ins. Co., 190 N.E. 367, 98 Ind.App. 
625. 

57. Ala,.—Byars v. Alabama Power 
Co., 172 So. 621, 233 Aleu 533. 

Cal.—In re Finkler's Estate, 46 P.2d 
149, 3 Cal.2d 584. 

Ind.—Lincoln Nat. Bank & Trust Co. 
of Fort Wayne v. Parker, 84 N.E. 
2d 190, 110 Ind.App. 1, petition 
overruled 37 N.E.2d 6, 110 Ind.App. 
1—^Robinson v. Ferguson, 22 N.E. 
2d 901, 107 Ind.App. 107. 
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Me.—^Burnham v. Hecker, 30 A. 2d 
801, 139 Me. 827. 

Tex.—Kirkman v. Brown & Derby 
Mfg. Co., Civ.App., 166 S.W.2d 
310. 

64 C.J. p 472 note 12, p 473 note 15, p 
474 note 16. 

Dlreetlon by instmetion without hy- 
pothesls 

Ala.—Chichester v. First Nat. Bank 
of Birmingham, 5 So.2d 772, 242 
Ala. 227. 

No evldMioe tendering issue essential 
to reoovmry 

Tex.—^Lewis v. Texas & N. O. R. Co., 
CIvAlPp., 199 S.W.2d 185, error re¬ 
fused no reversible erroiv—Walker 
V. Simons, Civ.App., 197 S.W.2d 
223—Casey v. Jones, Civ.App., 189 
S.W.2d 616, refused for want of 
merit 

Nature of evidence required for sub¬ 
mission 

It is not the duty of court in dis¬ 
posing of motion, to submit case to 
jury because some evidence is intro¬ 
duced by party having burden of 
proof, imless that evidence is of 
such character that it would war¬ 
rant jury in finding a verdict in fa¬ 
vor of such party; and before ques¬ 
tion is left to jury, the preliminary 
question for court is whether there 
is any evidence to support the ver¬ 
dict and, if so, whether, on such 
evidence, the jury could find a verdict 
for party producing it that will 
stand.—In re Hayer^s Estate, 299 N. 
W. 481, 230 Iowa 880. 

Ntore possibility or conjecture 

Circumstances which raise a mere 
possibility or conjecture should not, 
unless sustained by other evidence, 
be left to the jury as evidence of fact 
which a party is required to prove.— 
Peterson v. Sucro, C.C.A.N.a, 101 
F.2d 282. 

ITnacoeptable testimony 

(1) If the testimony offered by 
party having burden of proof is in 
conflict with undisputed facts or 
with physical facts which axe a veri¬ 
ty, or is such that, under all circum¬ 
stances, it cannot in the nature of 
things be true, or is entirely and 
wholly Inconsistent with any other 
theory than that the witnesses must 
have been mistaken, a verdict is 
properly directed for the other party. 
—Scott V. Hansen, 289 N.W. 710, 228 
Iowa 37—Ward v. Zerzanek, 289 N.W. 
443, 227 Iowa 918. 

(2) Consideration of testimony in¬ 
herently improbable or opposed to 
physical facts generally see supra 
subdivision e (1) of this section. 
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considering it most favorably for the adverse parly, 
it lacks some essential element in making out a 
party’s case or defense or necessary to sustain his 
contention,® 8 at least where the adverse party has 
made out a prima facie case.®® 

h. Direction for or against One or More of 
Several Parties 

Where there are a number of plaintiffs or defend¬ 
ants, the propriety of a direction for or against one or 
more depends on whether the motion Is directed against 
all opposing parties or particular ones and whether the 
necessary showing is made. 

Where there are a number of defendants, a direc¬ 
tion generally for defendants or generally against 
plaintiff or plaintiffs is improper, and refusal of 
such a direction is proper, if there is a case for 
plaintiff as against any one of the defendants;®® 
conversely, where there are a number of plaintiffs, 
a direction for plaintiffs jointly, or generally against 
defendant or defendants, is improper, and a refusal 
to direct proper, where there is a case made out 
for defendants against any plaintiff or plaintiffs.®^ 
Refusal to direct generally for defendant, sued by 
several plaintiffs, is proper where the evidence is 
sufficient in favor of any plaintiff to prevent a direc¬ 
tion as against him;®2 so, a refusal to direct for 
plaintiff, suing several defendants, is proper where 
the evidence is sufficient in favor of any defend¬ 
ant.®® However, where plaintiff fails to prove 
which one or more of several defendants was guilty 
of the wrong charged, it is proper to direct a verdict 
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for defendants generally;®® conversely, where the 
evidence shows no community of interest authoriz¬ 
ing a joint action and joint recovery by several 
plaintiffs, direction for defendants as against all 
plaintiffs thus joining has been held proper.®® 
Moreover, it has been held that, where to the orig¬ 
inal defendants another has been added by amend¬ 
ment of the petition, if the evidence permits or 
requires a direction for those originally sued, ver¬ 
dict should be directed generally regardless of the 
state of the proof as to the defendant added by 
amendment®® 

A direction for or against one or some of the par¬ 
ties does not require that the court direct similarly 
as to their coparties.®^ Where, however, the cause 
of action set up is such that the verdict thereon must 
necessarily be joint, a direction, producing a con¬ 
trary result, in favor of one or some only of the 
parties, is improper;®® and a direction of verdict 
is improper where the nature of the case is such 
that a direction for one necessarily is tantamount to 
a direction against the other, and the state of the 
proof will not support the latter result.®® . 

Where, as to each and all of the parties joined, 
the evidence is sufficient to entitle them to a di¬ 
rection, a direction is proper and should be given 
for them generally ;70 conversely, where none of 
the evidence for any of them is sufficient, under the 
general rules, as against a motion to direct, the 
court may and should direct against them general- 
ly.^i Under such circumstances a direction against 


xro prepondexatinff iufareiLce 
Where the entire evidence sustains 
with equal justification two or more 
inconsistent Inferences, so that one 
does not reasonably preponderate 
over the others, plaintiff has not sus¬ 
tained the burden of proof, and it 
becomes the duty of court to di¬ 
rect a verdict for defendant, because 
any verdict to the contrary would 
be based on pure speculation or con¬ 
jecture. 

Minn.—Village of Plummer v. Anchor 
Cas. Co.. 61 N.W.2d 225. 

Pa.—^Pischke v. Borougrh of Dormont. 
Com.Pl.. 91 Plttsb.L.eg.J. 669. af¬ 
firmed 33 A.2d 480, 153 Pa.Super. 
205. 

Ordinance as snpporttniT oanse of ac¬ 
tion 

In passing on defendant's motion 
for directed verdict, court, in order to 
find against motion, was required to 
determine that an ordinance pleaded 
by plaintiff which defendant alleg¬ 
edly violated tended to support the 
cause of action and not merely the 
allegations of the complaint.—Ham¬ 
ilton V. Baugh, 82 N.E.2d 196, 836 
IU.App. 846. 


58. Ind.—Chacker v. Marcus, 86 H. 
E.2d 708, 119 Ind.App. 672, rehear¬ 
ing denied 89 N.E.2d 455, 119 Ind. 
App. 672. 

64 C.J. p 473 notes 13, 15, p 474 note 
16. 

59. N.M.—Solomon v. Trisarri, 64 P. 
752, 9 N.M. 480. 

60. Ala.—Tarbrough v. Armour & 
Co., 15 So.2d 281, 81 Ala.App. 287. 

Fla.—Colle v. Atlantic Coast Line 
R. Co., 14 So.2d 422, 153 Fla. 258. 
64 C.J. p 497 notes 22, 28. 

61. Mo.—^Bilsky V. Sun Ins. Office, 
Limited, of London, England, 84 S. 
W.2d 171, 231 MO.APP. 1072. 

64 C.J. p 497 note 24. 

62. Md.—Baltimore Quarries Co. v. 
Owyer, 112 A. 690, 137 Md. 379. 

63. Ala.—^Murphy v. McAdary, 62 
So. 70$, 183 Ala. 209. 

64. Tex.—^Pierce v. Galveston, etc., 
R. Co., Civ.App., 108 S.W. 979. 

65. Ala.—Cole v. Lambert, 106 So. 
180, 214 Ala. 67. 

Misjoinder or nonjoinder of parties 
as ground for direction see supra 
§ 262. 


68. Ala.—Alabama Power Co. v. 
Key, 140 So. 233, 224 Ala. 286, fol¬ 
lowed in 140 So. 922, 224 Ala. 702. 
64 C.J. p 497 note 29. 

67. Ky.—City of Louisville v. Hans, 
180 S.W. 65, 167 Ky. 160. 

Mo.—Boyd V. Kansas City, 287 S.W. 
1001, 291 Mo. 622. 

Owner and operator of automobile 
In automobile accident case, direc¬ 
tion of verdict against defendant 
owner was error notwithstanding ad¬ 
mission of liability on part of de¬ 
fendant operator implicit in latter’s 
default, and direction of verdict 
against him, where evidence as be¬ 
tween plaintiff and owner presented 
questions for jury on subject of lia¬ 
bility.—ODunnet v. Levy, 25 IT.Y.S. 
2d 553, 261 App.Div. 295. 

68. N.Y.—Giventer v. Antonofsky, 
206 N.Y.S. 287, 209 App.Dlv. 679. 

69. Miss.—Gulf, etc., R. Co. v. Carl¬ 
son, 102 So. 168, 137 Miss. 613. 

70. Wyo.—Calkins v. Wyoming Coal 
Mining Co., 171 P. 266, 25 Wyo. 409. 

64 C.J. p 498 note 40. 

71. Me.—Brown v. Androscoggin & 
K. R. Co., 143 A. 596, 127 Me. 387. 
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several parties jointly, instead of severally, is prop¬ 
er where, although their interests are several, they 
jointly have set up affirmative claims or defenses 
without specification of the items or portions sev¬ 
erally claimed by each of them.^^ jt has been held 
that, in certain cases, a verdict may be directed in 
favor of both plaintiff and defendant against third 
persons who are cited and make defaultJ^ A ver¬ 
dict will not be directed for particular defendants 
whose continued presence is requisite to a full settle¬ 
ment of all the issues involved in the action.^^ 

Motion limited to particular parties. Ordinarily, 
if the motion, or the direction, is specifically lim¬ 
ited to one or only some of the several plaintiffs or 
defendants, as the case may be, the court may prop¬ 
erly pass on the motion and may and should grant 
the direction, this referring to particular parties 
either where they are the movants and the state of 
the proof is such that they are entitled to a direc- 
tion^S or where they are the parties against whom 
the motion is directed, and the evidence is such, 
tinder general rules, as to authorize a direction 
against them;76 but, even where the motion or 
direction is thus specific and limited, if the evidence 
as to the parties designated does not call for a 
direction, under the general rules, direction is im¬ 
proper and refusal proper,^^ even though the con¬ 
trary result would have been proper as to a coparty, 
had he moved for a direction.^^ It is largely within 
the discretion of the court whether it shall grant a 
motion thus limited;^® consideration should be giv¬ 
en to the probable effect on the rights of coparties 
involved in granting it;^^ and in such a case an 
otherwise proper direction is improper, and an 
otherwise improper refusal proper, where a contrary 
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determination would prejudice the coparties not 
specified in the motion.81 

Time as of which motion determined; evidence 
considered. The proper practice, before directing 
a verdict in favor of one of two or more defendants, 
is to allow the other defendants to present their 
testimony on the question of the liability of each 
and all of them;82 and the evidence of one defend¬ 
ant may inculpate the other the same as though 
proved as a part of plaintiffs case.83 However, the 
propriety of a ruling on a motion for direction of 
a verdict in favor of one defendant, made at the 
close of plaintiff's case, must be determined as of 
the time the motion is made,84 without considering 
evidence thereafter introduced in defense by a 

codefendant^S 

Nominal party. One of two parties may be en¬ 
titled to a directed verdict even though he is con¬ 
sidered by the court and all parties to the suit as 
more or less a nominal party.^c 

1 Direction on One or More of Several Counts 
or Defenses 

Where there are several counts or defense^ the 
propriety of a direction depends on whether the motion 
Is directed against all or particular ones, and whether 
those against which It Is directed are sufficiently estab¬ 
lished. 

A general affirmative charge requested by plaintiff 
has been held justified if he is entitled to recover 
under either count of the complaint®'^ More par¬ 
ticularly, if one or more of several counts, issues, 
or defenses offered are not established, but there 
are others remaining as to which the evidence ad¬ 
duced or case made is sufficient within the rules 
set forth infra §§ 258, 259, a general verdict on 


72. Cal.—^Los Ansreles Farmingr. etc., 
Co. V. Thompson, 49 P. 714, 117 
Cal. 594, affirmed 21 S.Ct. 289, 180 
U.S. 72. 45 L.Fd. 482. 

73. Tex.—^Bullls v. Noyes, 12 S.W. 
897, 75 Tex. 540. 

74. Cal.—Raymond v. Staples, ApP» 
65 P.2d 158. 

75. Mich.—^Fltzcharles v. Mayer, 278 
N.W. 788, 284 Mich. 122. 

Old.—^Robinson v. Splttler, 129 P.2d 
18-1, 191 OkL 278. 

44 C.J. p 497 note 80. 

76. Pa.—Schnltzer v. Philadelphia 

Transp. Co., 45 A.2d 419, 158 Pa. 
Super. 444, reversed on other 
grounds 47 A. 2d 709, 864 576. 

€4 C.J. p 497 note 81. 

77. Md.—^Piror v. Taylor, 81 A. 889, 
116 Md. 69. 

64 C.J. p 497 note 82. 

78. Ala.—^Marks v. Hastings, 18 So. 
297, 101 Ala. 165. 


79. B.C,—Capital Traction Co. v. 
Vawter, 87 App.D.C. 29. 

64 a J. p 497 note 84. 

80. B.C.—Capital Traction Co. v. 
Vawter, supra. 

81. Mo.—State ex rel. Nevlns v. 
Hughes, 149 S.W.2d 886, 847 Mo. 
968. 

64 C.J. p 497 note 86. 

82. Pa.—Frank v. W. S. Losier & 
Co., 64 A.2d 829, 861 Pa. 272— 
Smith y. Lit Bros., 100 A.2d 890, 
174 Pa. Super. 102, 

Effect of statute 

The provision that, when a plaintiff 
Joins two or more defendants and 
evidence does not justify a recovery 
against all, court shall direct a ver¬ 
dict in favor of any defendant not 
sdiown to be liable either jointly, sev¬ 
erally, or separately, was not intend¬ 
ed to deprive defendant of right to 
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present testimony before a code¬ 
fendant may be relieved from liabik 
Ity by a directed verdict in his fa¬ 
vor.—^Frank v. W. S. Losier & Co., 
64 A.2d 829, 861 Pa. 272. 

83. Pa.—Smith v. Lit Bros., 100 A. 
2d 890. 174 Pa.Super. 102. 

84. Ill.—Carson v. Weston Hotel 
Corp., 116 N.B.2d 800, 351 Ill.App. 
523. 

85. HI.—Carson v. Weston Hotel 
Corp., supra. 

86. U.S.—Alabama Great Southern 
R. Co. V. Alsup, C.CJLM1SS., 101 
P.2d 176. 

87. Ala.*—Whitfield v. McClendon, 88 
So.2d 856, 251 Ala. 591. 

Counts charging nagUgenoe and wan. 
ton conduct 

Ala.—Slaughter v. Murphy, 194 So. 
649, 239 Ala. 260. 
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the whole case may not be directed in favor of the 
movant and is properly refused nor may a gen¬ 
eral verdict be directed where the motion, although 
not actually one for a general direction, is so 
ambiguously worded as to convey that notion and 
thereby to confuse and mislead the jury.89 If, how¬ 
ever, the evidence entitles the movant to a direc¬ 
tion as to each and all of the several counts, is¬ 
sues, or charges,^® or if, as to an issue or count, al¬ 
though only one of several, the state of the proof 
is such that verdict may be directed, and that par¬ 
ticular issue or count is of such a nature that it 
is determinative of the whole case, regardless of 
the state of proof as to other issues,a direction 
on the whole case is proper and is to be given. 
Moreover, where the motion clearly seeks a direc¬ 
tion only as to specified counts, items, issues, or 
defenses, rather than on the whole case, the ordi¬ 
nary rules, discussed infra §§ 258, 259, with respect 
to the sufiiciency of evidence and the propriety or 
impropriety of the action of the court in granting 
or refusing the direction have been applied to mo¬ 
tions thus addressed to particular matters.^^ Where 
defendant’s motion for a directed verdict does not 


TRIAL §257 

specify any particular coimt or counts, but is di¬ 
rected against the entire complaint, it is error to 
sustain the motion as to particular counts 

These rules are of frequent application in case of 
counterclaims, cross complaints, set-offs, and the 
like.®^ Where such matter is set up in opposition 
to the case, its validity may be tested by a motion to 
direct if the evidence is insufl&cient to sustain it, 
plaintiff may have a directed verdict in his favor 
on such defense,^® and, in fact, on the whole case, 
if his own case in chief has been admitted or other¬ 
wise sufficiently established to entitle him to a 
direction under the jgeneral rules as to direction of 
verdict but he may not have a general directed 
verdict even though his own case be so established, 
where defendant’s claim or demand thus set up is 
sufficiently supported to render a direction as against 
it improper, under the general rules.®^ A motion 
to direct for defendant on a plea or demand of this 
class cannot properly be granted unless the evidence 
is sufficient within the general rules;®® and, where 
defendant is not entitled on the evidence to a di¬ 
rected verdict on his cross action, a requested charge 
to return a verdict for defendant, thus covering 


88. Ala.—ODarby v. FuUer, 159 So. 

275, 26 Ala.App. 824. 
m.—Trumbo v. Chicago, B. & Q. R. 
Co., 54 N.B.2d 258. 322 HLApp. 277, 
reversed on other grounds 59 N.E. 
2d 92, 389 Ill. 213—Smoot v. Hol¬ 
lingsworth, 265 I11.APP. 447. 
Ind.—Mays v. Welsh, 32 N.E.2d 701, 
218 Ind. 356. 

Mass.—^Dillon v. Barnard, 101 N.E. 
2d 345, 828 Mass. 58—Gade v. Na¬ 
tional Creamery Co., 87 N.E.2d 180, 
824 Mass. 615, 10 A.L.R.2d 1006— 
Feaver v. Railway Exp. Agency, 85 
N.E.2d 322, 824 Mass. 165—Ryder 
& Brown Co. v. E. Lissberger Co., 
15 N.E.2d 441, 800 Mass. 438, 
118 A.L.R. 621—Sylvia v. New 
York, N. H & H. R. Co., 6 N.B.2d 
859, 296 Mass. 167. 

Mo.—Weil Clothing Co. v. National 
Garment Co., App., 148 S.W.2d 586. 
Mont.—^Panlsko v. Drelbelbis, 124 P. 

2d 997, 113 Mont. 310. 

Okl.—Corpus Juris cited in Cities 
Service Gas Co, v. Barnhart, 86 P. 
2d 638, 639, 184 Okl. 243. 

Tex.—^Texas Ildilltary Institute of 
San Antonio v. Sun Oil Co., Civ. 
App., 112 S.W.2d 329, error dis¬ 
missed. 

W.Va.—Gilkerson v. Baltimore & O. 
R. Co., 61 S.E.2d 767, 182 W.Va. 
133. 

64 C.J. p 498 note 45. 

"'The defendant's motion for a di¬ 
rected verdict did not speciftcally re¬ 
fer to each count in the declaration. 
• . . Such a motion should not be 
granted unless the defendant was 
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entitled to recover on every count."— 
Shumway v. Home Fire & Marine 
Ins. Co. of Callfomia, 17 N.B.2d 212, 
215, 301 Mass. 391. 

Bireetion of reguest to partloiilar 
oounts 

Where evidence permits recovery 
on one or more of causes of action, 
defendant, in order to challenge suffi¬ 
ciency of evidence qb to other causes 
by way of reguest for directed vei> 
diet, should direct reguest to particu¬ 
lar counts challenged.—Cities Service 
Gas Co. V. Barnhart, 86 P.2d 638, 
184 Okl. 243. 

Evidence tending to prove any cause 
of action stated in complaint 
Ill.—^Van Hoorebecke v. Iowa Illinois 
Gas & Elec. Co., 57 N.E.2d 652, 324 
IlLApp. 88. 

89. Ala.—^Morgan-HiU Paving Co. v. 
Thomas, 134 So. 480, 223 Ala. 88. 

90. Okl.—Corpus Juris cited in 
Cities Service Gas Co. v. Barnhart, 
86 P.2d 638, 639, 184 Okl. 248. 

64 C.J. p 498 note 47. 

91. Tex.—Peerless Fire Ins. Co. v. 
Reveire, CivApp., 188 S.W. 254. 

92. Md.—Houlihan v. McCall, 78 A. 
2d 661, 197 Md. 130. 

64 C.J. p 498 note 50. 

Breach of rental agreement; use and 
occupation 

Where evidence sustained landown¬ 
er's count for breach of oral rental 
agreement but not coimt for use and 
occupation of land, refusal to grant 
affirmative charge for defendant on 
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latter count was reversible error.— 
Simmons v. McClendon, 39 So.2d 787, 
34 Ala.App.2d 369. 

Street of faUure to move for election 
between counts 

Defendants moving for directed 
verdicts on both counts of petition 
presented to the court all guestions 
of law pertaining to plaintifTs right 
to submit to the jury the issues un¬ 
der second count, notwithstanding 
they did not move for an election as 
between the counts, where no gues- 
tion was made as to the sufficiency 
of the motions.—Tost v. Seigfreld, 
Mo.App., 284 S.W.2d 231. 

93. HL—Fisher v. Wittier, 1 N.B.2d 
908, 285 IlLApp. 261. 

94. N.Y.—Henry v. Talcott, 67 N.B. 
617, 175 N.Y. 390, 13 Ann.Cas. 217. 

64 C.J. p 499 note 52. 

95. Or.—^McCargar v. Wiley, 229 P. 
666, 112 Or. 216. 

96- Or.—^McCargar v. Wiley, supra. 

97. Okl.—Rodgers v. Stewart, 285 P. 
8, 141 Okl. 276. 

64 C.J. p 499 note 55. 

98. Ohio.—^Massaro v. Bashara, 108 
N.E.2d 850, 91 Ohio App. 475. 

64 C.J. p 499 note 66. 

99. U.S.— tr. S. Shipping Board 
Emergency Fleet Corporation v. 
South Atlantic Dry Dock Co., C.C. 
AJFla., 19 F.Sd 486. 

Iowa.—Sapulpa Refining Co. v. Cedar 
Rapids OU Co., 179 N.W. 168, 190 
Iowa 892. 
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to he determined on, the evidence are questions of i according to the authorities on the question, 
law,l® and as a matter of law, on established facts, I a verdict in one way only could be reached, or 


another Jury was not error.—^Dixie 
Freight Lines v. Transportation, Inc., 
187 S.B. 281, 58 Ga.App. 832. 

ICotioxi for JudgueiLt at dose of evi¬ 
dence 

N.T. —Williams v. Sanacore, 78 A.2d 
91,11 N.T.Super. 51. 

IG. U.S.—Gorham v. Mutual Ben. 
Health & Acc. Ass*n of Omaha, C. 
C.A.N.C., 114 P.2d 97, certiorari 
denied 61 S.Ct. 616, 312 U.S. 688, 86 
L.Bd. 1125—^McClellan v. Pennsyl¬ 
vania R. Co., C.C.A.N.T., 62 P.2d 
61. 

Ark.—(Gazette Pub. Co. v. Brady, 162 
S.W.2d 494, 204 Ark. 896. 

Cal.—Galiano v. Pacific Gas & Elec¬ 
tric Co., 67 P.2d 388, 20 Cal.App. 
2d 634. 

Colo.—First Nat. Bank of Denver v. 
Henning, 150 P.2d 790, 112 Colo. 
523. 

Fla.—^Duval Laundry Co. v. Reif, 177 
So. 726, 130 Fla. 276. 

Gku—BAygood v. Duncan, 65 S.E.2d 
220, 205 Ga. 818. 

N.jr.—Williams v. Sanacore, 78 A.2d 
91, 11 N.J.Super. 61. 

N.M.—Goldenberg v. Village of Cap- 
itan, 203 P.2d 370, 53 N.M. 137. 
N.Y.—Christensen v. Petterson, 268 
N.Y.S. 139, 239 App.Div. 736, appeal 
dismissed Christenson v. Petterson, 
191 N.B. 619, 264 N.T. 671. 

Ohio.—Winkler v. City of Columbus, 
77 N.K2d 461, 149 Ohio St. 89— 
National Exchange Bank of Wheel¬ 
ing, W. Va. V. Savin, 16 N.B.2d 500, 
68 Ohio App. 207, appeal dismiss¬ 
ed 14 N.E.2d 9, 133 Ohio St. 417. 
Okl.—Kemp v. Roberts, 109 P.2d 827, 
188 Okl. 363. 

Pa.—Gagney v. Pennsylvania Thresh- 
ermen & Fanners Mut. Casualty 
Ins. Co.. 2 A.2d 740, 332 Pa. 193. 
Tenn.—Hill v. Castner-Knott Dry 
Goods Co., 166 S.W.2d 638, 26 Tenn. 
App. 230—Jackson v. Texas Co., 10 
Tenn.App. 235. 

Wash.—TJosevIg v. Butler, 88 P.2d 
1022, 180 Wash. 151. 

64 C.J. p 458 note 35, p 469 note 38. 
Direction of verdict as action on 
question of law see supra S 249. 
Pure question of law 
Me.—^LiaJoie v. Bilodeau, 93 A.2d 719 
—Giguere v. Morrlsette, 48 A.2d 
257, 142 Me. 96. 

Tex.—Wenzel v. Brooks-Asbeck, Inc., 
CivApp., 211 S.W.2d 511, refused 
no reversible error—Coca-Cola Bot¬ 
tling Co. of Fort Worth v. Burgess, 
Civ.App., 196 S.W.2d 379, error re¬ 
fused no reversible error. 

No other verdict as matter of law 
When a judge sustains either par¬ 
ty's request for a peremptory in¬ 
struction, he rules solely as a mat¬ 
ter of law that no other verdict is 
legitimately permissible under the 
evidence adduced except the verdict 


he directs.—State ex rel. Witte Hard¬ 
ware Co. V. McBlhinney, 100 S.W.2d 
36. 231 Mo.App. 860. 

Ijaok of evidence as matter of law 

(1) When there is no competent 
and relevant evidence to sustain fact 
issue, it becomes issue of law, and 
directed verdict is proper.—Johnson 
V. Metropolitan Life Ins. Co., 34 S. 
B.2d 767, 206 S.C. 416. 

(2) "Where proved facts and cir¬ 
cumstances give equal support to in¬ 
consistent theories of parties. Judge 
should direct a verdict for defendant 
and hold as matter of law that there 
is no evidence to support verdict.— 
Phillips V. Newport, 187 S.W.2d 966, 
28 Tenn.App. 187. 

(3) Where all of plaintilTs testi¬ 
mony raised no disputed questions of 
fact requiring submission to Jury and 
failed to support his theory or ma¬ 
terial averment, only a question of 
law was presented and court properly 
directed a verdict for defendant.— 
Say V. Prior OU Co., 43 A.2d 417, 167 
Pa. Super. 629. 

Xndisputahle proof of facts w^ 
pleaded 

Where facts are well pleaded and 
are indisputably proved, leaving no 
issue for the Jury, court should di¬ 
rect a verdict.—Coca-Cola Bottling 
Co. of Port Worth v. Burgess, Tex. 
Civ.App., 195 S.W.2d 379, error re¬ 
fused no reversible error. 

No offer of evidence or objection hy 
defendant 

Under statute providing to effect 
a.s stated in text, where plaintiff 
rested upon uncontroverted testimony* 
of defendant and defendant gave no 
indication that he had any evidence 
to offer and made no objection to 
plaintiff’s motion for a directed ver¬ 
dict as made or to instruction direct¬ 
ing Jury to bring in such verdict, 
trial Judge was In a position properly 
to decide question of law raised by 
motion.—Richardson v. Crone, Mont., 
258 P.2d 970. 

17- U.S.—General Aca Fire & Life 
Assur. Corp. v. Schero, C.C.A.F1 €l, 
160 F.2d 776. 

Ga.—Williams v. Harris, 63 S.E.2d 
386, 207 Ga. 576—Columbus Wine 
Co. V. ShefiEleld, 64 S.E.2d 356, 83 
Ga.App. 593. 

Ky.—iZBJtna Life Ins. Co. v. Daniel, 
66 S.W.2d 1026, 251 Ky. 760. 

Me.—Froling v. Howard, 181 A. 308, 
125 Me. 607. 

Mass.—^Burgess v. Giovannucci, 49 N. 

E.2d 907, 314 Mass. 262. 

Minn.— H a nr ahan v. Safway Steel 
Scaffold Co, of Minn., 46 N.W.2d 
243, 233 Minn. 171. 

Ohio.—National Exchange Bank of 
Wheeling, W. Va. v. Savin. 16 N.B. 
2d 500, 58 Ohio App. 207, appeal 
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dismissed 14 N.B.2d 9, 183 Ohio 
St 417. 

Tex.—^Klinke v. Harbison, Civ.App., 
248 S.W.2d 646, affirmed. Sup., Petit 
V. Klinke, 254 S.W.2d 769—^Mason 
V. Abel, Civ.App., 215 S.W.2d 377— 
Godwin v. Roberts, Civ.App., 213 
S.W.2d 571, refused no reversible 
error—^Texas Bmp. Ins. Ass’n v. 
Ferguson, Civ.App., 196 S.W.2d 677. 
Wash.—^Pollard v. Wittman, 183 P.2d 
175, 28 Wash.2d 367. 

Bight to Judgment as matter of law 
U.S.—^Ford V. Southwestern Grey¬ 
hound Lines, C.A.Tex., 180 F.2d 
934. 

Tex.—"White v. "White, 172 S.W.2d 
295, 141 Tex. 328—Klinke v. Har¬ 
bison, Civ.App., 248 S.W.2d 645, 
affirmed. Sup., Petit v. Klinke, 254 
S.W.2d 769—^Mason v. Abel, Civ, 
App., 216 S.W.2d 377—Godwin v. 
Roberts, Civ.App., 213 S.W.2d 671, 
refused no reversible error. 

No rational ground for verdlot for 
plaintiff 

Where it is manifest to the court 
on plaintiff’s own showing and the 
uncontradicted evidence in the case 
that there is no rational ground on 
which a verdict can be based for 
plaintiff, court should direct a ver¬ 
dict for defendant.—^Baltimore Trans¬ 
it Co. v. Revere Copper & Brass, 72 
A.2d 4. 194 Md. 611—Bush v. Mohr- 
lein, 62 A.2d 301, 191 Md. 418—Balti¬ 
more Transit Co. v. Young, 56 A.2d 
140, 189 Md. 428. 

Bight of movant oonclusively estab. 
llshed 

(1) A verdict by direction is Jus¬ 
tified only when evidence conclusive¬ 
ly establishes the right of the mov¬ 
ing party.—Federal Land Bank of 
Omaha v. Houck, 4 N.W.2d 213, 68 
S.D. 449. 

(2) Where plaintiff introduced evi¬ 
dence whidh was reasonable and not 
improbable and which made out a 
case for him, and defendants offered 
no evidence to refute the case so 
made, it was duty of court to direct 
verdict for plaintiff.—Webb v. Aetna 
Cas. & Sur. Co., 147 P.2d 169, 194 
Okl. 30. 

(3) Where plaintiff’s case, as made 
by pleadings and written evidence, 
showed him to be entitled to Judg¬ 
ment, and there was nothing in the 
parol evidence having any tendency 
to show anything different, it was 
not error to direct verdict for him.— 
Keeney v. Freeman, 161 S.W.2d 632, 
236 MoApp. 260. 

(4) A direction Is proper where a 
complete defense is affirmatively 
shown.—Hughes v. Bandy, 87 N.E.2d 
856, 404 m. 74—^Merlo v. labile Serv¬ 
ice Co. of Northern Illinois, 46 N.R 
2d 665, 881 HI. 800, followed In 45 
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where any other verdict would noti* or could not« I jury to pass on,*® or no r<^ for doubt as to 
be sustained, or where there is no evidence for the 1 the facts are.*^ If a verdict in favor of one party 


N.B.2d 677. 881 lU. 836—Woods v. 
Lawndale Theatre Corp., 24 N.B.2d 
198, 802 I11.APP. 670—Paulsen v. 

Cochfleld, 278 Ill.App. 596. 

jso recovery on any view of mov¬ 
ant’s evidence 

Okl.—Kansas. O. & O. Ry. Co. v. 
Dillon, 186 P.2d 498. 191 Okl, 671 
—Hembree v. Von Keller, 119 P.2d 
74 189 Okl. 489—Pullgraf v. Okla¬ 
homa By. Co., Ill P.2d 1072. 188 
Okl. 692—Stewart v. Bowser, 62 
P.2d 1195, 178 Okl. 882. 

Svidence reonixinff partionlar ver¬ 
dict 

(1) Where manifest weight and 
probative force of adduced evidence 
clearly reauires a verdict for one 
party and evidence is legally insuffi¬ 
cient to support verdict for opposite 
party, it becomes duty of court to 
direct a verdict.—^McAllister v. Mi¬ 
ami Daily News. 17 So.2d 613, 164 
Fla. 870—Okeechobee Co., for Use 
and Benefit of Hamrick v. Norton, 6 
So.2d 682, 149 Fla. 661—Carter v. 
Florida Power & Light Co., 189 So. 

705, 188 Fla. 220. 

(2) This is true where there is 
no intervening error of law or pro¬ 
cedure to make the directed verdict 
erroneous or improper.—Carter v. 
Florida Power & Light Co., 189 So. 

706, 138 Fla. 220. 

(3) Directed verdict may be grant¬ 
ed on motion of plaintiff where, on 
the whole evidence, cause of action 
alleged in complaint is supported 
and no substantial support is given 
to defense alleged.—Walters v. Bank 
of America Nat Trust & Savings 
Ass’n, 69 P.2d 889, 9 Cal.2d 46, 110 
A.L.R. 1269. 

(4) Instruction for plaintiff is not 
error, where the evidence on his be¬ 
half is sufficient to prove his cause 
of action and there is no subs t a n tial 
evidence offered by defendajit on any 
material issue In the case.—Stevens 
V. Sharpe, 82 P.2d 672. 188 Okl. 312. 

When ftOfllled burden of 

proof and no facts in evidence show 
Tiia testimony cannot be true, court 
is warranted in directing verdict in 
his favor.—Carlisle v. Winant 164 A. 
297, 110 N.J.Daw 388. 

Prlma facde case without opposing 
evidence 

(1) Where a plaintiff makes out a 
prima facie case and defendant fails 
or refuses to introduce any evidence, 
the court is required to instruct a 
verdict—Lesikar v. Leslkar, Tex. 
Civ.App., 261 S.W.2d 666, error re¬ 
fused no reversible error. 

(2) Where plaintiff’s evidence was 
sufficient to state prima facie cause 
of action, and defendant rested aft¬ 
er plaintUTs case, without offering 


testimony, court properly granted 
plaintiff s motion for a directed ver¬ 
dict—City of Tucson v. 0*Blelly Mo¬ 
tor Co., 168 P.2d 246, 64 Ariz. 240. 

18. Me.—Budkins v. Buckland, 98 A. 

2d 688, 149 Me. 59. 

N.J.—Ellis V. Dowd, 27 A.2d 869, 128 
N.J.Law 607. 

18. Me.—Hultzen v. Witham, 78 A. 

2d 342, 146 Me. 118—Sylvia v. Bts- 
covltz, 189 A. 419, 135 Me. 80. 

N.J.—^Trinkle v. Pennsylvania R. 

Co.. 184 A. 816. 116 N.J.Law 438. 
Setting aside of contrary verdict re¬ 
quired 

A verdict may be directed only 
where trial court’s manifest duty 
would clearly be to set aside con¬ 
trary verdict as contrary to applica¬ 
ble law.—^Hanson v. Homeland Ins. 
Co. of America, 46 N.W.2d 637, 232 
Minn 408—Fandel v. Parish of St 
John the Evangelist 29 N.W.2d 817, 
226 Minn. 77, 174 AL.R. 600—Olson 
V. Evert 28 N.W.2d 763. 224 Minn. 
528. 

Convictiou in mind 
The test to be applied is not 
whether the evidence brings convic¬ 
tion in mind of trial Judge, but 
whether evidence to support directed 
verdict is so conclusive that court 
in exercise of sound Judicial discre¬ 
tion, should not sustain verdict for 
opposing party.—^Paul v. Elliot C.C, 
A.Mont, 107 F.2d 872. 

Public policy 

Where Jurisdiction of court is In¬ 
voked in transactions clearly obnox¬ 
ious to public policy, court must on 
its own motion, exercise full meas¬ 
ure of powers of investigation, and, 
if it clearly appears that there could 
be no recovery, court should so de¬ 
clare and give such direction of ver^ 
diet at the earliest possible moment 
as will dispose of the action. 

Ala.—Wilkey v. State ex rel. Smith, 
192 So. 688, 288 Ala. 695, 129 A.L.R. 
649. 

Neb.—^Temple v. Cotton Transfer Co., 
263 N.W. 849, 126 Neb. 287. 

20. N.M.—Sanchez v. Gomez, 269 P. 
2d 346, 67 N.M. 888. 

21. U.S,—Gorham v. Mutual Ben. 
Health & Acc, Ass’n of Omaha, C. 
C,A.N.C., 114 F.2d 97. certiorari de¬ 
nied 61 S.Ct 615, 812 U.S. 688, 86 
L.Ed. 1126—Zentz v. Buchman, C. 
C.A.Pa. 108 P.2d 860—^Pacific Can 
Co. V. Hewes, C.C.AWash., 96 F. 
2d 42—^Major v. McCurdy, D.C.S.C., 
118 F.Supp. 687. 

—^Kundiger v. Prudential Ins. 
Co. of America, 17 N.W.2d 49, 219 
Minn. 26—Brulla v. Cassady, 289 
N.W. 404, 206 Minn. 898. 

N.T.—Serina v. New York Rys. Cor¬ 
poration, 264 N.Y.S. 107, 238 App. 
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Div. 302, appeal dismissed condi¬ 
tionally 198 N-B. 839, 266 N.T. OO-l, 
reversed on other grounds 196 N. 

R 196, 266 N.T. 652. 

64 C.J. p 468 note 37, p 469 note 38. 

Bvideuoe overwhCliiiingly on one side 
(1) Where the evidence on any is¬ 
sue is so overwhelmingly on one side 
as to leave no room to doubt as to 
what the fact is, the court should 
give a peremptory instruction. 

Xj.s.—U.L.R.B. V. Grower-Shipper 

Vegetable Ass’n of Central Califor¬ 
nia, aaA9. 122 F.2d 868—Coen v. 
American Sur. Co. of New Tork» 
C.C.A.MO., 120 F.2d 393, certiorari 
denied 62 S.Ct. 128, 814 U.S. 667, 86 
L.Bd. 634—Evans v. Teche Lines, 
aCAMisa, 112 F.2d 933—Walkup 
V. Bardsley, CC.AMinn., Ill F.2d 
739.—Egan Chevrolet Co. v. Bruner, 
C.aAMlnn.. 102 F.2d 873, 122 AL. 
R. 987—Svenson v. Mutual Life 
Ina Co. Of New York, C.aAS.D., 
87 F.2d 441—Garrison v. U. S., C.C. 
A.S.C., 62 P.2d 41—Brown v. Balti¬ 
more & O. R. Co., D.C.Ohio, 23 F. 
Supp. 163. 

D.C.—Wilson V. Borden, 62 P.2d 866, 
61 APP.D.C. 327, certiorari denied 
63 S.Ct. 606, 288 U.S. 616, 77 L.Bd. 
988. 

(2) Direction where evidence un¬ 
disputed or all one way generally 
see infra subdivision c of this sec¬ 
tion. 

OverwhelmlBgly predominating evi¬ 
dence 

(1) If evidence as a whole so over¬ 
whelmingly preponderates in favor of 
a party as to leave no doubt as to 
factual truth, he is entitled to direct¬ 
ed verdict as matter of law, ev^ 
though there is some evidence which, 
standing alone, would Justify or sup¬ 
port verdict to contrary.—Kath v. 
Hath, Minn., 66 N.W.2d 691—Van 
Tassel v. Patterson, 50 N.W.2d 113, 
236 Minn. 152—Hanrahan v. Safway 
Steel Scaffold Co. of Minn., 46 N.W. 
2d 243, 233 Minn. 171—^Hanson v. 
Homeland Ins. Co. of America, 45 N. 
W.2d 637, 232 Minn. 403—Kundiger 
V. Prudential Ins. Co. of America, 17 
N.W.2d 49, 219 Minn. 26—^Reiter v. 
Porter, 13 N.W.2d 372, 216 Minn. 470 
—Brulla V. Cassady, 289 N.W. 404, 
206 Minn. 898. 

(2) This rule is to bo cautiously 
and sparingly exercised.—Vaai Tassel 
V. Patterson, 60 N.W.2d 113, 286 

152—^Kundiger v. Prudential 
Ins. Co. of America, 17 N.W.2d 49, 
219 Minn. 26. 

(3) This rule does not permit trial 
court to paars on credibility of wit¬ 
nesses, to weigh evidence, or to ex¬ 
ercise any discretion except in ex¬ 
treme cases where but one factual 
conclusion is possible.—Van Tassel 
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would necessarily be based on mere speculation, 
conjecture,guess,^4 surmise,25 suspicion,25 or pos- 
sibility,27 a verdict should be directed for the other 


party. 

At times it is not only the right, but it is the 
duty, of the court to direct a verdict ;28 and, al- 


V. Patterson, 50 N.W.M 113, 235 
Minn. 162. 

(4) Where the evidence plainly and 
decidedly preponderates In favor of 
a party, it is not error to Instruct 
Jury to return a verdict for him.— 
Acree v. Eureka Pipe Line Co., 8 S.E. 
2d 186, 122 W.Va. 242. 

(5) Where court overrules defend¬ 
ants* motion, at end of plaintil&* evi¬ 
dence, to exclude such evidence and 
direct verdict for defendants, motion 
at end of all testimony for peremp¬ 
tory instruction for defendants 
sdiould not be sustained, unless 
weight of their evidence overwhelms 
plaintiffs* proof.—W'agley v. Colonial 
Baking Co., 45 So.2d 717, 208 Miss. 
815, suggestion of error overruled 46 
So.2d 925. 

as. Ala.—^Davls v. Birmingham Elec. 
Co.. 33 So.2d 355, 250 Ala. 98— 
Southern Ry. Co. v. Woodstock 
Mills, 161 So. 619, 230 Ala. 494— 
National Life & Accident Ins. Co. 
V. Blanchard. 196 So. 171, 29 Ala. 
App. 372. 

Ky.—Guardian Life Ins. Co. v. Robi¬ 
son, 129 S.W.2d 192, 278 Ky. 578. 
;50ch.—King v. Nicholson Transit Co., 
46 N.W.2d 389, 329 Mich. 686, cer¬ 
tiorari denied 72 S,Ct, 176, 842 
n.S. 886, 96 L.Ed. 665. 

Oklw—City of Henryetta v. Runyan, 
249 P.2d 426, 207 Okl. 300—«hell 
Oil Co. V. Blubaugh, 185 P.2d 959, 
199 OkL 353. 

Pa.—Keiper v. Cortrlght, Com.Pl., 11 
Monroe L.R. 57. 

64 C.J. p 458 note 87 [a]. 

28. U.S.—Cobb V. American Bonding 
Co. of Baltimore, C.C.ATex., 118 
r.2d 643. 

Ala.—Davis v. Birmingham Elec. Co., 
33 So.2d 855, 250 Ala. 98. 

Mlcfh.—King v. Nicholson Transit 
Co., 46 N.W.2d 389, 329 Mich. 586, 
certiorari denied 72 S.Ct. 176, 842 
U.S. 886, 96 L.Ed. 665. 

Okl.—City of Henryetta v. Runyan, 
249 P.2d 425, 207 Okl. 300—Shell 
Oil Co. V. Blubaugh, 185 P.2d 959. 
199 Okl. 358. 

Mere choice of conjectures 
Ala.—Southern Ry. Co. v. Woodstock 
MUls, 161 So. 619, 230 Ala. 494. 

Ohoioe of probabilities 
U.S.—Troutman v. Mutual Life Ins. 
Co. of New York, CCA.Ky., 125 P. 
2d 769. 

24. U.S. — Cobb V. American Bonding 
Co. of Baltimore, C.C.ATex., 118 F. 
2d 643. 

Ala.—^Davls v. Birmingham Elec. Co., 
33 So.2d 355, 250 Ala. 98. 


ing Co. of Baltimore, C.C.ATex., 
118 F.2d 643. 

64 C.J. p 458 note 37 [a]. 

26. U.S.—Cobb V. American Bonding 
Co. of Baltimore, supra. 

64 C.J. p 458 note 37 [a]. 

27. Miss.—Equitable Life Assur. 
Soc. of U. S. V. Mitchell, 29 So.2d 
88, 201 Miss. 696. 

28. U.S.—^Pennsylvania R. Co. v. 
Chamberlain, N.T., 53 S.Ct. 391, 
288 U.S, 333, 77 L.Bd. 819—Travel¬ 
ers Fire Ins. Co. v. Taylor, C.A 
Tex., 171 F.2d 203—Cobb v. Amer¬ 
ican Bonding Co. of Baltimore, C.C. 
ATex., 118 P.2d 648—Gorham v. 
Mutual Ben. Health & Acc. Ass*n 
of Omaha, C.CAN.C., 114 F.2d 97, 
certiorari denied 61 S.Ct. 615, 312 

U. S. 688, 85 L.Ed. 1126—^Hartman 

V. Baltimore & O. R. Co., C.C.AW. 
Va., 89 F.2d 425, certiorari denied 
58 S.Ct 26, 302 U.S. 705, 82 L.Ed. 
544—Roberts v. U S., D.C.Idaho, 
17 F.Supp. 641. 

Ark.—^Missouri Pac. R. Co. v. Eu¬ 
banks. 207 S.W.2d 610, 208 S.W.2d 
161, 212 Ark. 652, reversed on oth¬ 
er grounds Eubanks v. Thompson, 
69 S.Ct. 1628, 334 U.S. 864, 92 L. 
Ed. 1776, rehearing denied 69 S.Ct. 
14, 836 U.S. 837, 93 L.Ed. 389. 

Cal.—Galiano v. Pacific Gas & Elec¬ 
tric Co.. 67 P.2d 388, 20 Cal.App. 
2d 534. 

Colo.—^Roessler v. 0*Brien, 201 P.2d 
901, 119 Colo. 222. 

DeL—Keller v. President, Directors 
and Company of Farmers Bank of 
State of Delaware, 24 A2d 539, 2 
Terry, Del., 471. 

Fla.—^McAllister v. Miami Daily 
News, 17 So.2d 613, 164 Fla. 370— 
Okeechobee Co., for Use and Bene¬ 
fit of Hamrick v. Norton, 6 So.2d 
632, 149 Fla. 651. 

Ill.—^Vieceli v. Cummings, 54 N.B.2d 
717, 322 Hl-App. 669—Cizek v. Un¬ 
ion Stock Yard & Transit Co., 19 
N.B.2d 110, 298 IlLApp. 545. 

Ind.—Craig v. Citizens Trust Co., 26 
N.E.2d 1006, 217 Ind. 434—Slink- 
ard V. Babb, App., 112 N.E.2d 876, 
rehearing denied 117 N.E.2d 564 
—^Kostial V. Aero Mayflower Trans¬ 
it Co., 85 N.E.2d 644, 119 Ind.App. 
377—^Pontiac-Chicago Motor Exp. 
Co. V. George Cassons & Son, 84 
N.E.2d 171, 109 Ind.App. 248. 

Ky.—Northwestern Mut. Life Ins. 
Co. V. Yoe*s Ex*r, 164 S.W.2d 669, 
287 Ky. 590. 

Md.—^Baltimore Transit Co. v. Revere 
Copper & Brass, 72 A2d 4, 194 Md. 
611—Bush V. Mohrlein, 62 A2d 
301, 191 Md. 418—Baltimore Trans¬ 
it Co. V. Young, 66 A2d 140, 189 
Md. 428. 


Mich.—Christiansen v. Hilber, 276 N. 

W. 495, 282 Mich. 403. 

Minn.—Hanrahan v. Safway Steel 
Scaffold Co. of Minn., 46 N.W.2d 
243, 233 Minn. 171—Sviggum v. 
Phillips, 15 N.W.2d 109, 217 Minn. 
586—Yates v. Gamble, 268 N.W. 
670, 198 Minn, 7. 

Nen.—Stolting v. Everett, 51 N,W.2d 
608, 156 Neb. 292—Jensen v. Ro- 
migh, 280 N.W. 223, 134 Neb. 890. 
N.M.—Sanchez v. Gomez, 259 P.2d 
346, 57 N.M. 383. 

N.Y.—^Perito v. Northern Ins. Co. of 
N. Y., 69 N.Y.S.2d 611, 189 Misc. 
204—Ward v. Bochino, 46 N.Y.S. 
2d 64, 181 Misc. 355, affirmed 50 
N.Y.S.2d 836, 268 App.Dlv. 814, 
appeal denied 50 N.Y.S.2d 781, 268 
App.Div. 887, and motion dismissed 
60 N.B.2d 760, 294 N.Y. 676. 

N.C.—^Houston V. City of Monroe, 197 
S.B. 671, 213 N.C. 788. 

Ohio.—Bauer v. Cleveland Ry. Co., 
47 N.B.2d 226, 141 Ohio St 197— 
Bevan v. New York, C. & St L. R. 
Co., 6 N.E.2d 982, 132 Ohio St 245, 
certiorari denied 57 S.Ct 924, 301 

U. S. 695, 81 L.Ed. 1351—Modrzyn- 
ski V. Lust App., 88 N.E.2d 76— 
Eastern Motor Dispatch v. Penn¬ 
sylvania R. Co., 77 N.B.2d 276, 82 
Ohio App. 428—^Massachusetts Mut 
Life Co., 61 N.E.2d 30, 72 Ohio App. 
131—Colwell V. Dwyer, App., 35 N. 
E.2d 789—Gearhart v. Columbus 
Ry., Power & Light Co.. 29 N.E.2d 
621, 66 Ohio App. 225. 

Okl.—Webb v. Aetna Cas. & Sur. Co., 
147 P.2d 169, 194 Okl. 30—Kemp 

V. Roberts, 109 P.2d 827, 188 Okl. 
363—Drummond v. Corbin, 77 P.2d 
692, 182 Okl. 328. 

RL—Rogers v. Sundlun, 172 A 885, 
54 R.I. 329. 

S.C.—Allen v. Southern Ry. Co., 61 
S.B.2d 660, 218 S.C. 63—Kirk v. 
Clark, 43 S.B.2d 687, 210 S.a 359— 
Tewksbury v. Metropolitan Life 
Ins. Co., 196 S.E. 183, 186 S.C. 489. 
Tenn.—^Lawson v. City of Chattanoo¬ 
ga, App., 263 S.W.2d 538. 

Tex.—Joske v. Irvine, 44 S.W. 1069, 
91 Tex. 574—^Lesikar v. Lesikar, 
Clv.App., 251 S.W.2d 666, error 
refused no reversible error—^Pei> 
ren v. Baker Hotel of Dallas, Civ. 
App., 228 S.W.2d 311—Kuteman v. 
Alexander, Civ.App., 201 S.W.2d 78, 
error refused no reversible error 
—^Maryland Cas. Co. v. Morua, Civ. 
App., 180 S.W.2d 194, error refused 
—^Hoffer V. Eastland Nat Bank, 
Civ.App., 169 S.W.2d 276—Texas 
Pacific Coal & Oil Co. v. Wells, Civ. 
App., 151 S.W.2d 927, affirmed 
Wells V. Texas Pac. Coal & Oil 
Co., 164 S.W.2d 660, 140 Tex. 2. 


25 m U.S.—Cobb v. American Bond- 
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though in a few jurisdictions it is held that the 
denial29 or sustaining^® of the motion never fur¬ 
nishes groimd for objection, in a considerably larger 


number such a refusal has been held improper in 
cases in which there is a duty to direct resting on 
the trial court.^^ 


Wis.—Smith v. Pabst, 288 N.W. 780, 
233 Wis. 489. 

64 C.J. p 459 note 42, p 462 notes 54, 
65, p 463 notes 56-59, 61, p 465 
note 69, p 471 note 97, p 472 note 9, 
p 474 note 16. 

Plaintiff’s claim not estahliShea in 
law 

Wyo.—Galicich v. Oresron Short Line 
R. Co., 87 P.2d 27, 54 Wyo. 123. 

B4rht manifest in recoxd 
Ky.—Jewel Tea Co. v. Walker’s 
Adm’r, 161 S.W.2d 66, 290 Ky. 328. 

mdisputahle proof 
Tex.—^Texas Bmp. Ins. Ass’n v. Fer¬ 
guson, CiVwApp., 196 S.W.2d 677. 

Where evidence supports theory of 
both parties as to cause of damages, 
court must direct verdict for de¬ 
fendant—Fordson Coal Co. v. Whitt 
69 S.W.2d 992, 253 Ky. 484. 

A mere dogmatio assertion which 
does not appeal to reason and has 
no substance or relevant consequenc¬ 
es, or fitness to Induce conviction, is 
not proof, even if imcontradicted, 
and does not Interfere with duty to 
direct verdict—Galicich v. Oregon 
Short Line R, Co., 87 P.2d 27, 64 Wyo. 
128. 

nos in abatement; failure of proof 
by plaintiff 

"Where defendant proved allega¬ 
tions of his plea in abatement and 
plaintiff failed to prove any facts on 
which jury would have been war¬ 
ranted in determining in plaintiff’s 
favor issues made by pleafilngs, it be¬ 
came trial judge’s duty to direct ver¬ 
dict for defendant—F. A R Corp. v. 
Norwich Union Fire Ins. Soc., 189 So. 
697, 138 Fla. 534. 

29. Conn.—Lemmon v. Paterson 
Const Co., 75 A.2d 386, 137 Conn. 
158—Chyklrda v- Yanush, 41 A.2d 
449, 131 Conn. 565—Cervino v. Cor- 
atti, 41 A.2d 95, 181 Conn. 618— 
Lombardi v. Laudati, 200 A. 1019, 
124 Conn. 569. 

Ga.—Locklin v. Locklln, 60 S.B.2d 
362, 207 Ga. 184—Pepper v. Flana¬ 
gan, 49 S.B.2d 525, 204 Ga. 265— 
Carawan v. Carawan, 46 S.B.2d 
588, 203 Ga. 826—^Head v. Lee, 45 
S.B1.2d 666, 203 Ga. 191—Williams 
V. Thomas, 38 S.£i.2d 603, 200 Ga. 
767—First Nat Bank of Birming¬ 
ham V. Carmichael, 31 S.l<.2d 811, 
198 Ga. 309—Harmon v. Gaddy, 19 
S.B.2d 302, 193 Ga. 574—Rivers ▼. 
Atlanta Southern Dental College, 
1 S.E.2d 750, 187 Ga. 720—U. S. 
Fidelity & Guaranty Co. v. Toombs 
County, 1 S.B.2d 411, 187 Ga. 644— 
Western & A. R. R v. Michael, 172 
S.B. 66, 178 G^a. 1, appeal dismissed 


54 S.Ct 530. 291 U.S. 649, 78 L.Bd. 
1044, rehearing denied 54 S.Ct. 560, 
291 U.S. 654. 78 L.Ed. 1044—Scar¬ 
borough v. Edgar, 168 S.B. 592, 176 
Ga. 574—^Atlantic Coast Line R 
Co. V. Strickland, 74 S.B.2d 897, 
87 Ga.App. 596—May v. Sibley, 69 
S.B.2d 693, 85 Ga.App. 544—West 
Lumber Co. v. Schnuck, 69 S.E.2d 
677, 85 Ga.App. 385—Williams v. 
American Sur. Co. of N. Y., 62 
S.E.2d 673, 83 Ga.App. 66—Grady 
County V. Banker, 59 S.B.2d 732, 81 
Ga.App. 701—^Bedgood v. Rogers, 
58 S.E.2d 473, 81 Ga.App. 343— 
Dowdle V. West Lumber Co., 64 
S.E.2d 682, 79 Ga.App. 663—Whit¬ 
lock V. Michael. 53 S.B.2d 687, 79 
Ga.App. 316—Seligman & Co. v. 
Glastonbury Mfg. Co., 50 S.E.2d 
153, 78 Ga.App. 1—W. T. Rawleigh 
Co. V. Kelly. 60 S.E.2d 113, 78 Ga. 
App. 10—Dodd V. Callaway, 46 S. 
B.2d 740, 76 Ga.App. 629—^Rogers 
V. Beavers, 45 S.E.2d 74, 76 Ga. 
App. 16—Commercial Bank of 
Crawford v. Pharr, 43 S.E.2d 439, 
75 GaApp. 364—Pearl Assur. Co. v. 
Nichols. 87 S.E.2d 227, 78 Ga.App. 
452—^Woodland Hills Co, v. Cole¬ 
man, 36 S.E.2d 826, 73 Ga.App. 409 
—Martin v. Mills, 20 S.E.2d 621. 67 
Ga.App. 424—^Moss v, Byrd Tire & 
Battery Co., 14 S.B.2d 687, 65 Ga. 
App. 42—Wilson-Weesner-Wilkin- 
son Co. V. Collier, 8 S.B.2d 171, 62 
GaApp. 467—Wilson v. Express- 
men’s Mut Life Ins. Co., 3 S.B.2d 
795, 60 Ga.App. 296—Williams v. 
Miller. 192 S.B. 244, 56 GaApp. 84 
—^Lewls V. Tatum, 189 S.E. 375, 55 
Ga.App. 24—^Flrst Nat Bank of 
Mllledgeville v. Roberson, 184 S.R 
887, 58 Ga.App. 142—Sovereign 

Camp, W. O. W. v. Batchelor, 183 
S.B. 131, 52 Ga.App. 262—Sovereign 
Camp, W. O. W., v. Milton, 180 S.B. 
253, 51 Ga.App. 301—National Life 
& Accident Ins. Co. v. Cantrell, 176 
S.E. 643, 49 Ga.App. 368—Hunt v. 
Western & A. R R, 174 S.B. 222, 49 
GaApp. 33—^National Fire Ins. Co, 
of Hartford, Conn. v. Hombuckle, 
171 S.E. 468, 47 Ga.App. 762. 

64 aj. p 469 note 43—4 CJ. p 902 
note 12 [d]. 

Giving or refusing of instructed ver¬ 
dict as not fundamental error see 
Appeal and Error § 1239 e. 

Denial as not reversible error 

Ga.—Hatch v. Miller, 176 S.E. 631, 
179 G€l 629—Johnson v. Thrower, 
61 S.B. 636, 123 Ga. 706—Life & 
Casualty Ins. Co. v. Smith, 187 S. 
B. 288, 53 GaApp. 838—^Aronoff v. 
Woodard, 171 S.B. 404, 47 Ga.App. 
725—^Blockam v. Few, 87 S.E. 607, 
17 Ga.App. 440—O’Brien v. Ellar- 
bee, 80 S.B. 864, 14 Ga.App. 333— 
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Savannah Chemical Co. v. D. Bragg 
& Son, 80 S.B. 858, 14 Ga.App. 371. 
Ho exoeptioA lies to a failure to 
direct a verdict—Woods v, Vann, 172 
S.R 686, 48 Ga.App. 393. 

Denial not reviewable on writ of er- 
ror 

Ga.—Kaylor v. Romines, 70 S.R 2d 
395, 85 Ga.App. 839. 

Mode of objection immaterial 

Refusal to direct a verdict is not 
error, regardless of whether the ex¬ 
ception is made in motion for new 
trial or by direct exception.—Stem- 
bridge V. Fowler, 13 S.R2d 523, 64 
Ga.App. 426. 

Submission of Issnes 

(1) An objection that court erred 
in submitting certain issues of fact 
to jury is in effect an objection that 
court erred in not directing a ver¬ 
dict as to such Issues.—Kaylor v. 
Romines, 70 S.B.2d 395, 85 Ga.App. 
839. 

(2) The submission of a particular 
issue to the jury In a situation where 
the trial court might have given a 
peremptory instruction thereon as a 
matter of law has been held not re¬ 
versible error.—^Kllday v. Voltz. 166 
A. 754, 117 Conn. 170. 

30 , Ind.—^Kubisz v. Pomorski, 51 N. 
R2d 82, 221 Ind. 655. 

Season for imle 

Sustaining a motion for a directed 
verdict works no injury; the only 
available error is in giving of such 
an instruction to the jury.—Kublsz v. 
Pomorski, supra. 

31. U.S.—New York, a & St. L. R 
Co. V. Kelly, C.C.A.Ind., 70 F.2d 648, 
certiorari denied Kelly v. New 
York, C. & St. L. R Co., 55 S.Ct 
110, 293 U.S. 595, 79 L.Bd. 689. 

IFla.—Cruger v. City of Miami, 162 
So. 409, 113 Fla. 138. 

Ohio.—Colwell v. Dwyer, App., 35 
N.bA 789—Cook V. Hunter. 8 H-B. 
2d 680, 52 Ohio App. 354. 

RI.—Habershaw v. Palfrey, 63 A. 
2d 449, 72 RL 448—Cranston Print 
Works Co. V, American Telephone 
& Telegraph Co., 110 A. 419, 43 RI. 
88 . 

W.Va.—Ballengee v. Whitlock, 74 S. 
B.2d 780. 

64 C.J. p 460 note 44, p 471 note 97 
[a], p 474 note 16 [a], p 474 note 
17 [c]. 

Amount of recovery 
Where, under the evidence, plaintiff 
was entitled to directed verdict ex¬ 
cept for amount of plaintiff’s recov¬ 
ery. it was error to deny his request¬ 
ed instruction to such effect.—^^tna 
Life Ins. Co. v. Mosburg, 109 P.2d 
493, 188 OkL STL 
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Direction on basis of special finding. The trial 
judge has the right to direct a general verdict on 
the basis of a special finding by the juty which 

determines the entire controversy,^^ 

On pleadings failing to disclose a defense to the 
instrument sued on, verdict should be directed for 
plaintiff.ss 

Motion by both parties. If there is any evidence 
at all suflScient to sustain a verdict for a party, 
the court may, after both parties move, properly 
direct for such party, in those jurisdictions where, 
as discussed supra § 256 b, such concurrent mo¬ 
tions waive the jury, if there has been no request 
for submission or like action avoiding the waiver, 34 
and also in those jurisdictions where such motions 
do not so operate, if there are collateral circum¬ 
stances which, taken in connection with the con¬ 
current motions, do operate as a waiver.35 Other¬ 
wise, as where in the former group of jurisdictions 
mentioned there is conduct avoiding the waiver,3 3 
or where, in the latter, the motions stand alone 
with no accompanying circumstances to make out 
a waiver,37 the test is whether the evidence is 
sufficient to authorize a verdict for either party 
on his own single motion, and if it is so, under 
the ordinary rules with respect to direction, the 
court may properly direct for the party thus en¬ 


titled to a verdict.38 

b. Where Evidence Opposing Motion Is Insub¬ 
stantial 

(1) In general 

(2) Where evidence is insufficient to sup¬ 

port other verdict 

(1) In General 

The absence of substantial evidence In opposition 
may Justify or require direction of verdict, as where only 
one conclusion from the evidence Is reasonably possible. 

The power of a court to direct a verdict has been 
held not to depend on the absence of all testimony 
in opposition to the case in favor of which the 
verdict is directed.33 Existence of a mere scintilla 
or modicum of evidence in opposition to the verdict 
requested is of no significance, in this connection,40 
and the direction of a verdict for one party has 
been required where the other party produces only 
a scintilla of evidence in his f avor.4i 

The court may, and, on proper motion, is tmder 
the duly to, direct a verdict where the evidence for 
the opposing party is not substantial,42 or where 
the evidence, testimony, or facts are such that only 
one inference, deduction, or conclusion can be rea¬ 
sonably and justifiably drawn therefrom by rea¬ 
sonable men, or reasonable or impartial minds,43 or 


32. Fa.—^Harrison v. Metropolitan 
Life Ins. COn 79 A.2d 116, 168 Pa. 
Super. 474. 

33. Iowa.—^H^cock Sav. Bank v. 
McMahon, 208 N.W. 74, 201 Iowa 
667. 

34. XT.S.—Williams v, Vreeland, N. 
J., 39 S.Ct. 438, 250 U.S. 295, 63 
L.Bd. 989, 8 A.L 1 .R. 1038. 

64 aj. p 461 note 46. 

35. Vt—^Brattleboro v. Carpenter, 
168 A, 73, 104.Vt 168, 

64 aj. p 461 note 47. 

36. T7.S.—Empire State Cattle Co. v. 
Atchison, etc., B. Co., Kan., 28 S. 
Ct 607, 210 U.S. 1, 52 L.EdJ%931. 

64 a J: p 461 note 48. 

37- OkL—Cassity v. First Nat. 

Bank, 287 P. 392, 143 OkL 42. 

64 aj. p 461 note 49. 

38. TJ.S.^—Southern Pac. Co. v. U. 
S., Ariz., 222 P. 46, 137 aC.A. 584. 

64 C.J. p 461 notes 48-50. 

39. U.S.—^Railway Exp. Agency v. 
Mallory, aC.A.Mlss., 168 F.2d 426, 
certiorari denied 69 S.Ct 48, 335 
U.S. 824, 93 L.Ed. 378. 

N.J.—^Arnoff Shoe Co. v. Chlcarelll, 50 
A.2d 834, 135 N.J.Law 141. 

64 C.J. p 461 note 51. 

The test of whether verdict should 
be directed is not whether there is 
literally no evidence to support ver¬ 
dict to contrary, but whether there 


is any evidence which should reason¬ 
ably satisfy jury that grlven fact is 
established.—Wilson v. Findley, 275 
N.W. 47, 223 Iowa 1281. 

40. Ky.—^Thompson v. Shutz, 217 
S.W.2d 816, 309 Ky. 268. 

64 CJ. p 461 note 52. 

41. D.C.—Fleming v. Fisk, 87 F. 2 d 

747, 66 App.D.C. 360—Speirs v. Dis¬ 
trict of Columbia, 85 F.2d 693, 66 
APP.D.C. 194—Schwartzman v. 

Lloyd, 82 F.2d 822, 65 App.D.C. 216. 

Btaiwail.—^Henry Waterhouse Trust 
Oo. V. Rawlins, 38 ECawaii 876. 
ni.—^Evans V. Paul P. Belch Co., 85 
N.E.2d 202, 337 IllJLpp. 98—Plod- 
zien V. Segool, 40 N.E.2d 783, 814 
IU.App. 40—^Mesce v. Cttty of Chica¬ 
go, 23 N.B.2d 188, 301 IlLApp. 429. 
Ky.—Thompson v. Shutz, 217 S.W.2d 
315, 309 Ky. 258. 

Mass.—Hartmann v. Boston Herald- 
Traveler Corp., 80 N.E.2d 16, 823 
Mass. 56. 

Mlsa—Equitable Life Assur. Soc. of 

U. S. V. Mitchell, 29 So.2d 88, 201 
Miss. 696. 

N.Y.—Bank of U. S. v. Manhelm, 189 
N.E!, 776, 264 N.T. 45, reargument 
denied 1191 N.E. 540, 264 N.T. 51L 
Tex.—International Travelers Ass*n 

V. Marshall, CiVwApp., 94 S.W.2d 
558, reversed on other grounds 114 
S.W.2d 851, 181 Tex. 258. 

64 C.J. p 461 note 52. 
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Any or some evidence and scintilla 
rule as affecting taking of case 
from jtiry generally see supra § 
208. 

^'Scintilla of evidence” defined see 
Evidence 5 1016. 

When Utlgaat is only wltaiess tes¬ 
tifying in his behalf, and, construing 
his entire testimony as a whole, if it 
is fairly manifest that his testimony 
amounts to no more in probative 
force than a scintilla of evidence, a 
peremptory charge against him is 
proper.—Thomas v. Williamson, 187 
So. 220, 185 Miss. 88. 

42. U.S.—Corrigan v. U. S., C.C.A. 
Idaho, 82 P.2d 106—Garrison v. U. 
S., C.C.A.S.a. 62 P.2d 4L 

Cal.—^Robson v. Union Pac. R. Co., 
161 P.2d 821. 70 Cal.App.2d 769— 
Van Rennes v. Southern Counties 
Gas Co. of CaL, 118 P.2d 288, 44 
Cal.App.2d 880. 

43. U.S.—^Mattson v. Central Elec. & 
Gas Co., CA-Neb., 174 P.2d 216, cer¬ 
tiorari denied 70 S.Ct 142, 338 U.S. 
868, 94 L.Ed. 532, rehearing denied 
70 act 238, 838 U.S. 896, 94 LEd. 
651—Ottertail Power Co. v, Dun¬ 
can, C.C.A.S.D.. 187 F.2d 167—Niel¬ 
sen V. Richman, C.C.A.S.D., 114 F. 
2d 343, certiorari denied Richman 
V. Nielsen, 61 S.Ct 172, 811 U.S. 
705, 86 L.Ed. 468—Clay County Cot¬ 
ton Co. V. Home Idfe Ins. Co. of 
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New York, C.CJLArk., 118 F-Sd 886 
—Price-Williams ▼. New York Life 
Ins. Co.. aCJLPla.. 101 P.2d 482, 
certioraj^ denied 59 S.Ct. 1044. 307 

U.S. 647, 83 L.£Id. 1627—^ThomaB v. 

U. S.. C.C.A.Ga.. 92 P.2d 929—Hart¬ 
man V. Baltimore & O. H. Co., C.C. 
A-W.Va.. 89 P.2d 426, certiorari de¬ 
nied 68 S.Ct. 25. 302 U.S. 706. 82 
L.Bd. 544—^Lake County, for Use 
and Benefit of Baxley, v. M^sa- 
chusetts Bonding: & Insurance Co.. 
C.C.A.Pla., 76 P.2d 6—^Miissouri 
State Life Ins. Co. v. West, C.C.A. 
Okl., 67 P.2d 468. 

Ala—Coffee County v. Berry, 64 So.2d I 
790. 36 AlaApp. 247, certiorari de¬ 
nied 64 So.2d 792, 286 Ala 381— 
New York Life Ins. Co. v. Torrence, 
163 So. 458. 26 AlaApp. 38. certio¬ 
rari denied 158 So. 463, 228 Ala 
286. 

Ark.—^United Van Lines v. BCaley, 
218 S.W.2d 715, 214 Ark. 938. 

Cal.—Taylor v. Security-First Nat. 
Bank of Los Angreles. 222 F.2d 91. 
99 Cal.App.2d 669—Galiano v. Pa¬ 
cific Gas & Electric Co.. 67 P.2d 
388, 20 CaI.App.2d 634—Coats v. 
General Motors Corporation, 89 P. 
2d 838. 8 Cal.App.2d 340—Barthel- 
mess V. Cavalier. 38 P.2d 484, 2 Cal. 
App.2d 477. 

Colo.—Corpus Jtiris cited lu Peddeiv 
son V. Goode, 146 P.2d 981, 984. 112 
Colo. 38. 

D.C.—Jackson v. Capital Transit Co., 
99 P.2d 380, 69 App.D.C. 147, cer¬ 
tiorari denied 59 S.Ct 464, 306 U.S. 
630, 83 L.Ed. 1032. 

HI.—Georg:e v, B. L Du Pont De Ne¬ 
mours & Co.. 109 N.B.2d 892, 348 
ni.App. 495—^Dambacher v. Illinois 
Cent. R. Co., 6 N.B.2d 226, 288 Ill. 
App. 457— Corpus Jtiris cited in 
ScruiTgrs V. Baltimore & O. R. Co., 
4 N.B.2d 878. 880, 287 IlLApp. 310. 
Ind.—^Boston v. Chesapeake & O. Ry. 
Co., 61 N.B.2d 326, 228 Ind. 426— 
Craig: v. Citizens Trust Co., 26 N. 
£L2d 1006, 217 Ind. 434—Slinkard 

V. Babb, App., 112 N.B.2d 876, re¬ 
hearing: denied 117 N.B.2d 664— 
Buddenberff v. Morg:aji. 38 N.B.2d 
287, 110 Ind.App. 609—Hettner v. 
Jay, 26 N.E.2d 646. 107 Ind.App. 
643—Farmers & Merchants Bank of 
Hanna v. Peoples Trust & Saylng:s 
Bank of La Porte, 199 N.B. 892, 101 
Ind.App. 474—Coca Cola Bottling: 
Co. V. Wheeler, 193 N.B. 385, 99 
Ind.App. 602—^Phelan v. Bdg:ley, 189 
N.B. 636, 98 Ind.App. 429—Hamble 

V. Brandt, 189 N.B. 533, 98 Ind.App. 
399. 

Iowa—^Roth V. Headlee, 29 N.W.2d 
928, 238 Iowa 1340—Greg:g v. Mid¬ 
dle States Utilities Co. of Delaware, 
293 N.W. 66, 228 Iowa 933, 132 A. 
LwR. 416. 

Kan.—Thompson v. Richards, 146 P. 

2d 369, 168 Kan. 178. 

Ky.—^Thomas Jefferson Fire Ins. Co, 

' of Louisville v. Barker, 261 S.W.2d 
862—Northwestern Mut. Life Ins: 


Co. ▼. Toe’s Bx*r, 154 S.W.2d 569, 
287 Ky. 590—Kzt>g:er Grocery & 
Baking Co. v. Diebold, 124 S.W.2d 
505, 276 Ky. 849—HolsclaWs Adm’r 

V. Louisville Gas db Electric Co., 
100 S.W.2d 805, 267 Ky. 66. 

Me.—^Lajoie v. Bilodeau, 93 A.2d 719 
—Giguere v. Morrisette, 48 A.2d 
257, 142 Me. 96—Stevens v. Frost, 
32 A.2d 164, 140 Me. 1. 

Md.—Garozynski v. Daniel, 67 Au2d 
339, 190 Md. 1. 

Mich.—Christiansen v. Efilber, 276 N. 

W. 495, 282 Mich. 403. 

Minn.—Audette v. Lindahl. 42 N.W. 
2d 717, 231 Minn. 239—Sviggum v. 
PhilUps, 16 N.W.2d 109, 217 Minn. 
586. 

Mo.—^In re Bearden, App., 86 S.W.2d 
585. 

Mont—Erie v. Wahl, 166 P.2d 201, 
116 Mont. 616—Hoeh v. Kirby, 39 
P.2d 657. 98 Mont 391—Quinlivan 
V. Brown Oil Co., 29 P.2d 374, 96 
Mont 147. 

Neb.—Kessler v. Bates & Rogers 
Const Co.. 60 N.W.2d 663, 166 Neb. 
40—Storz Brewing Co. v. Brown, 47 
N.W.2d 407, 154 Neb. 204—Chard v. 
New York Life Ins. Co., 16 N.W.2d 
858, 146 Neb. 429—Jensen v. Ro- 
migh, 280 N.W. 228, 134 Neb. 890— 
Oswald V. Equitable Life Assur. 
Soc. of U. S., 268 N.W. 41, 128 Neb. 
173. 

N.M.—Cavazos v. Geronimo Bus 
Lines, 247 P.2d 865, 66 N.M. 624— 
Goldenberg v. Village of Capitan, 
203 P.2d 370, 53 N.M. 137. 

N.C.—^Home Finance Co. of George¬ 
town V. O'Daniel, 74 S.E.2d 717, 
237 N.C. 286—Commercial Banking 
Corporation v. Linthlcum, 177 S.B. 
398, 207 N.C. 465. 

Ohio.—^Bauer v. Cleveland Ry. Co., 47 
N,B.2d 225, 141 Ohio St 197—Bevan 
V. New York, C. & St L. R. Co., 6 
N.E.2d 982, 132 Ohio St 245, cer¬ 
tiorari denied 57 S.Ct 924, 301 U.S. 
695, 81 L.Ed. 1861—Metropolitan 
Life Ins. Co. v. Huff, 191 N.B. 761, 
128 Ohio St 469—^Danls v. New 
York Cent R. Co., App., 106 N.E.2d 
308—Witherspoon v. Haft App., 
103 N.B.2d 275, affirmed 106 N.B.2d 
296, 167 Ohio St 474—Gnat v. Pack¬ 
ard Elec. Division General Motors 
Corp., App., 88 N.B.2d 811—Cincin¬ 
nati & Suburban Bell Tel. Co. v. 
City o-f Cincinnati, 86 N.B.2d 393, 
84 Ohio App. 521^—Jacobs v. Indus¬ 
trial Commission, App., 83 N.E.2d 
421—Focht V. Justis, 77 N.E.2d 606, 
81 Ohio App. 297—Eastern Motor 
Dispatch V. Pennsylvania R. Co., 
77 N.B.2d 275, 82 Ohio App. 428— 
Cunningham v. Marable, App., 76 
N.E.2d 739, appeal dismissed 74 
NJB.2d 266, 148 Ohio St 276—Chen¬ 
ey v. Garrett App., 76 N.E.2d 96— 
Thomin v. Norwood Sash & Door 
Mfg. Co., 69 N.E.2d 605, 74 Ohio 
App. 605—Massachusetts Mut Life 
Co. V. Hauk, 61 N.B.2d 30, 72 Ohio 

I App. 131—Thomas v. Pennsylvania 
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R. CJo., 45 N.E.2d 776, 70 Ohio App. 
191—Colwell V. Dwyer, App., 36 N. 
B.2d 789—Williams v. Mlddendorf, 
App., 32 N.B.2d 436—Shoup 
Clemans, App., 31 N.E.2d 1#^—■ 
Gearhart v. Columbus Ry., Power* 

6 Light Co., 29 N.R2d 621, 66 OMw 
App. 225—McGUl v. Miller. 27 N. 
B.2d 186, 63 Ohio App. 467. 

OkL—Stewart v. Bowser, 62 P.2d 
1196, 178 Okl. 882. 

Or.—Miller v. Service and Sales, 38 
P.2d 995, 149 Or. 11, 96 A.L.R 628. 
RI.—^Kane v. Burrillvllle Racing 
Ass’n, 54 A.2d 401, 73 R.L 264— 
Miller v. Miller, 195 A. 406, 69 R.I. 
316—Chisholm v. S. S. Kresge Co., 
182 A 4, 66 R.L 422. 

S.C.—^Tewksbury v. Metropolitan Life 
Ins. Co., 196 S.B. 183, 186 S.C 489 
—Sumter v. American Surety Co., 
178 S.E. 145, 174 S.C. 532. 

Tenn.—Phillips v. Newport 187 S.W. 
2d 966, 28 TennApp. 187—-Hill v. 
Castner-Knott Dry Goods Co., 166 

S. W.2d 638, 26 Tenn.App. 289—Su¬ 
preme Liberty Life Ins. Co. v. Pem- 
elton, 148 S.W.2d 1, 24 Tenn.App. 
576—^De Kalb County v. Tennessee 
Electric Power Co., 67 S.W.2d 555, 
17 Tenn.App. 343-^ackson v. Tezas 
Co.. 10 TenmApp. 236—Wilkes v. 
National Life & Accident Ins. Co., 

7 TennApp. 86—Coca Cola Bottling 
Works V. Selvidge, 4 TenmApp. 
658. 

Tex.—Kamp v. Hargris Bldg. Co., Civ. 
App., 238 S.W,2d 277, error refused 
no reversible error—^Niemann v. 
Zarsky, Civ.App., 233 S.W.2d 930— 
Devereaux v. Smith, Civ App., 213 
S.W.2d 170, error refused no re¬ 
versible error—Wenzel v. Brooks- 
Asbeck, Inc., ClvApp., 211 S.W.2d 
611, refused no reversible error— 
Re^y V. Missouri, K. Jb T. Ry. Cow, 
Civ.App., 203 S.W.2d 347—Bridges 

V. Williams, ClvApp.. 171 S.W.2d 
372—Duke v. Houston Oil Co. of 
Texas, Civ.App., 128 S.W.2d 480, 
error dismissed. Judgment correct 
—^Freudenstein v. Valley State 
Bank, Civ.App., 68 S.W.2d 667, er¬ 
ror refused. 

W€ush.—Winsor v. Smart’s Auto 
Freight Co., 171 P.2d 251, 25 Wash. 
2d 883—^Engdal v. Owl Drug Co., 48 
P.2d 232, 183 Wash. 100. 

Wis.—Johann v. Milwaukee Elec. 
Tool Corp.. 59 N.W.2d 637, 264 Wis. 
447, certiorari denied Milwaukee 
ESlec. Tool Corp. v. Johann, 74 S.Ct 

I 477, 347 U.S. 913, 98 L.Ed.- 

Thoni V. Bancroft Dairy Co., 89 N. 

W. 2d 690, 256 Wis. 677—Bckhardt 
V. Industrial Commission, 7 N.W.2d 
841, 242 Wis. 825—Smith v. Pabst 
288 N.W. 780, 288 Wis. 489—Rusch 
V. Sentinel-News Co., 260 N.W. 406, 
212 Wis. 630. 

Wyo.—Corpus Juris rited in Black- 
stone V. First Nat Bank of Cody, 
192 P.2d 411, 414, 64 Wyo. 318. 

64 C.J. p 462 notes 53-65. 
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only one verdict could reasonably be rendered by ' reasonably infer or draw from it the existence of 

the jury,or where men of reasonable or ordi- the fact which it is offered to establish, it is the 

nary minds must fairly reach the same conclusions duty of the court, on motion, to direct a verdict, 

from the evidence,^^ and cannot, reasonably and against the party relying thereon, on the issues 

\nthout disregard of the evidence, differ as to the which it is offered to support.^S 

inferences, deductions, or conclusions therefrom, 

or as to the verdict to be rendered.*® In such a (2) Where Evidence Is Insufficient to Sup- 

case, a verdict to the contrary would be without Other Verdict 

evidence, not contrary to its weight, and, hence, it general, a directed verdict may be proper where 

• * 1 . • j j r XI- --X X j- ^ rpi- whole evidence is insufficient to support a verdict for 

IS the right and duty of the COUll to direct. Ihus, the opposing party, or such a verdict would have to be 

where the evidence is of such an inconclusive char- aside. 

acter that no rational well-constructed mind can Although there is authority to the contrary,^^ 


One conoIiisloiL on any essential Issne 
Ohio.—Hamden Lod|?e No. 617, I. O. 
O. F., V. Ohio Fuel Gas Co., 189 N.B. 
246, 127 Ohio St 469—Winkler v. 
City of Columbus, App., 71 N.E.2d 
729, reversed on other grounds 77 
N.E1.2d 461, 149 Ohio St 89—Feld- 
haus y. City Ry. Co., App., 45 N.B. 
2d 802. 

One inference from nnOispnted facts 

(1) Where only one inference may 
be drawn from undisputed facts, 
court must apply law to uncontested 
fact and direct verdict—Wilcox v. 
Cloward, 56 P.2d 1, 88 Utah 503. 

(2) PlaintifC is entitled to directed 
verdict only when his case is estab¬ 
lished by the sole reasonable Infer¬ 
ence from undisputed facts.—^Booth- 
by V. Prescott 92 A.2d 661. 97 NJEL 
604—AU V. Gingras, 86 A.2d 886, 97 
N.H. 289. 

(3) Undisputed facts generally see 
infra subdivision c of this section. 

Pxima fade oase; extreme instances 

(1) Where plaintiff makes a prima 
facie case and there is no counter¬ 
vailing evidence, he is entitled to the 
afidrmatlve charge.—Slaughter v. 
Murphy, 194 So. 649, 239 Ala. 260. 

(2) Generally, it is for Jury to say 
whe^er prima facie case based on In¬ 
ferences has been overcome, and only 
in extreme instances, when but one 
reasonable inference can be drawn 
from facts, should court direct ve]> 
diet—Gtossett v. Van Eigmond, 156 P. 
2d 804, 176 Or. 134. 

Befusal held improper 
Omo.—Colwell V. Dwyer, App., 35 N. 
E.2d 789—Cook v. Hunter, 8 N.E.2d 
680, 52 Ohio App. 354. 

64 C.J. p 462 note 54 [a]. 

Case revolving around affirmative 
defense 

The rule applies when the case re¬ 
volves around an affirmative defense 
as well as in other cases.—Blackstone 
V. First Nat. Bank of Cody, 192 P.2d 
411, 64 Wyo. 318. 

44. Conn.—^Mott v. Hillman, 52 A.2d 
861, 133 Conn. 552. 

Ga.—Bowles v. White, 67 SJS.2d 187, 
206 Ga. 343. 


Ky.—Hooks V. Cornett Lewis Coal 
Co., 86 S.W.2d 697, 260 Ky. 778. 

64 C. j. p 463 note 56. 

45. Ohio.—Schnarre v. Campbell, 
App., 46 N.E.2d 806. 

64 C.J. p 463 note 57. 

Nonliability of defendaait 

Ark.—^Barnes v. Hope Basket Co., 56 
S.W.2d 1014, 186 Ark. 942. 

46^ <U.S.—Travelers Fire Ins. Co. v. 
Taylor, C.A.Tex., 171 F.2d 203— 
Mutual Life Ins. Co. of New York 
V. Loch, aCJLGa.. 107 F.2d 7. 

Ark.—Woodmen of the World Life 
Ins. Soc. V. Reese, 176 S.W.2d 708, 
206 Ark. 530. 

Idaho.—^Nissula v. Southern Idaho 
Timber Protective Ass'n, 245 P.2d 
400, 73 Idaho 37. 

Iowa.—Gregg v. Middle States Utili¬ 
ties Co. of Delaware, 293 N.W. 66, 
228 Iowa 933, 132 A.L.R. 415—Bak¬ 
er V. General American Life Ins. 
Co., 268 N.W. 566, 222 Iowa 184. 

Minn.—^LeVasseur v. Minneapolis St 
Ry. Co., 21 N.W.2d 622, 221 Minn. 
205. 

Mo.—Stone v. Farmington Aviation 
Corp., 253 S.W.2d 810, 363 Mo. 803 
—^Holmes v. McNeil, 203 S.W.2d 
665, 356 Mo, 763—Trower v. Mis- 
souri-Texas R. Co., 149 S.W.2d 792, 
347 Mo. 900—^Davenport v- Arm¬ 
stead, App., 255 S.W.2d 132—^Barg¬ 
er V. Green, App., 255 S.W.2d 127 
—Cline V. City of St Joseph, App., 
245 S.W.2d 695—Altenderfer v. 
Harkins, App., 248 S.W.2d 558—Sig¬ 
mund V. Lowes, App., 286 S.W.2d 
14—Burris v. Kansas City Public 
Service Co., App., 226 S.W.2d 743— 
Taylor v. Silver King Oil & Gas 
Co., App., 203 S.W.2d 147—^Barker 
V. Silverforb, App., 201 S.W.2d 408 
—Case V. St Louis Public Service 
Co., 192 S.W.2d 696, 238 Mo.App. 
1029—^Brouk v. United Wood Heel 
Ca, App., 145 S.W.2d 476. 

Neb.—Neslund v. 261 N.W. 

358, 129 Neb. 279. 

N.J.—Scott V. Camden Service Sta¬ 
tions, 50 A.2d 860, 135 N.J.Law 
183—Israel v. Travelers Ins. Co., 
182 A. 840, 116 N.J.Law 164. 

N.M.—Cavazos v. Gefonlmo Bus 
Lines, 247 P.2d 865, 56 N.M. 624. 

Ohio.—National Exchange Bank of 
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Wheeling, W. Va. v. Savin, 16 N.E. 
2d 600, 58 Ohio App. 207, appeal dis¬ 
missed 14 N.B.2d 9, 138 Ohio St 
417. 

Tex.—^oske v. Irvine, 44 S.W. 1059, 
91 Tex, 674—Highway Ins. Under¬ 
writers V. Lufkin-Beaumont Motor 
Coaches, Civ.App., 215 S.W.2d 904, 
refused no reversible error—^In¬ 
gram v. Gentry, Civ.App., 205 S.W. 
2d 673—^Berry v. Humble Oil & Re¬ 
fining Co., Civ,App., 205 S.W.2d 
376, error refused no reversible er¬ 
ror—Somerville v. Smith, ClvA-pp., 
200 S.W.2d 242—^Baker v. Mays & 
Mays, Civ.App., 199 S.W.2d 279, er¬ 
ror dismissed-—Coca/-Cola Bottling 
Co. of Fort Worth v. Burgess, Civ. 
App., 196 S.W.2d 879, error refused 
no reversible error—Traders & 
General Ins. Co. v. Scott ClvApp., 
189 S.W.2d 683, refused for want of 
merit—Casey v. Jones, CivA.pp., 
189 S.W.2d 616, refused for want of 
merit—^Magnolia Petroleum Co. v. 
Johnson, Civ.App., 176 S.W.2d 774 
—^McCrory's Stores Corp. v. Mur¬ 
phy, Civ.App., 164 S.W.2d 735, error 
refused—Crockett v. Arkansas- 
Louisiana Gas Co., Civ.App., 125 S. 
W.2d 1101—American Nat Ins. Co. 

V. Green, Civ.App., 96 S,W.2d 727. 

64 C.J. p 463 note 58. 

mtlmate oonoliiJdons of f aot 

Tex.—^Lewis v. Texas & N. O. R. Co., 
Civ.App., 199 S.W.2d 185, error re¬ 
fused no reversible error—Casey v. 
Jones, Civ.App., 189 S.W.2d 515, 
refused for want of merit 

Nxistence of paarfciOTilar oiurtom 

Ohio.—^Peoples Sav. Bank of Green¬ 
ville V. Foureman, App., 67 N.E.2d 
97. 

Regnirement undeor civil code 

Mo.—^Panke v. Shannon, App., 207 S. 

W. 2d 864, reversed on other 
grounds 212 S.W.2d 792, 357 Mo. 
1195. 

47- Pa.—Howard Express Co. v. 
Wile, 64 Pa- 201. 

48. Md.—^P. S. Royster Guano Co. v. 
State, 100 A. 104, 180 Md. 170. 

64 C.J. p 468 note 61. 

49. Ohio.—^Wilkeson v. Erskine & 
Son, 61 N.E.2d 201, 145 Ohio St 
218. 
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under a number of authorities, the test of whether 
a court may, or should, direct a verdict is whether 
a verdict otherwise than as ordered would have 
been, or would have had to be, set aside,50 the 
question being, not whether there is literally no 
evidence, but whether there is any on which a 
jury can properly proceed to find a verdict.5i It 
is tlie duty of the court, in the absence of a rational 
doubt, to grant the motion.®^ At least unless the 
circumstances of the case indicate that on another 
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trial the evidence may be materially different,®^ the 
trial court or judge may, or may be under the duty, 
on timely motion, to withdraw a case from the 
jury altogether and direct a verdict for one party 
or the other, where the evidence, although conflict¬ 
ing or contradictory,54 is of such conclusive char¬ 
acter, or so preponderates in favor of one party, that 
the court, in the exercise of a sound judicial discre¬ 
tion, would be compelled, or under a duty, to set 
aside a verdict,55 or to set aside any number of ver- 


Welglit of evldenoo 
The test is not whether the trial 
court would set aside a verdict on the 
weight of the evidence.—Griovinale v. 
Republic Steel Corporation, App., 81 
N.!E3.2d 242, reversed on other grounds 
84 N.E.2d 904, 161 Ohio St 161. 
Bvidence worthy of consideration 
When some evidence worthy of 
consideration is present, the Judge 
must submit case to Jury, even 
though it may appear to him that 
the preponderance of the evidence on 
one side is so great that he would 
set aside a verdict rendered against 
such preponderanca—Hartmann v. 
Boston Herald-Traveler Corp., 80 N. 
B.2d 16, 828 Mass. 66. 

50. U.S.—^U. S. V. Dupre, C.C.ALia, 
110 F.2d 316—M. J. Carroll, Inc., v. 
Gilmore, C.CAl.S.C., 108 F.2d 660. 
Colo.—Hartwell v. Minneapolis-Mo- 
line Power Implement Co., 186 P.2d 
228, 117 Colo. 291—Corpus Juris 
cited in Fedderson v. Goode, 145 P. 
2d 981, 984, 112 Colo. 88. 

Iowa—^In re Fitzgerald’s Estate, 269 
N.W. 466, 219 Iowa 988. 

Mo.—Corpns Jtirls cited in Rogers 
V. Thompson, 266 S.W.2d 282, 287. 
S.D.—Johnson v. Chicago & N. W. Ry. 

Co., 22 N.W.2d 725, 71 S.D, 132. 
Vt.—Horlcon v. Langlols’ Estate, 66 
A2d 16, 116 Vt. 470. 

64 C. J. p 468 note 64. 

Satisfactory test 

Vt—Jacobs V. Loyal Protective Ins. 
Co., 124 A. 848, 97 Vt 616—Spauld¬ 
ing V. Hew York Mut Life Ins. 
Co., 109 A. 22, 94 Vt. 42. 

Best test 

Miss.—Flora v. American Express 
Co., 46 So. 149, 92 Misa 66. 

64 C.J. p 463 note 68. 

Bight and duty to direct 
Minn.—^Yates v. Gamble, 268 N.W. 
670, 198 Minn. 7. 

Verdict not Jnstiflad by evidence or 
law 

A verdict may be directed in those 
unequivocal cases where it clearly 
appears to the court that it would be 
its duty to set aside a verdict to the 
contrary as not Justified by the evi¬ 
dence or law.—Windorskl v. Doyle, 
18 H.W,2d 142, 219 Minn. 402—Bart¬ 
ley V. Fritz, 286 N.W. 484, 206 Minn. 
192. 

61. XJ.S.—^U. S. V. American Surety 


Co., C.C.Md., 161 F. 149, reversed 
on other grounds 163 F. 228, 89 C. 
C.A. 658. 

Neb.—^In re Benson’s Estate^ 46 N.W. 
2d 176, 163 Neb. 824. 

52. VL—Jacobs V. Loyal Protective 
Ins. Co.. 124 A. 848. 97 Vt, 516— 
Spaulding v. New York Mut. Life 
Ins. Co., 109 A, 22, 94 Vt. 42. 

63. Cal.—Lacey v. Porter, 37 P. 635, 
103 Cal. 597—Finkle v. Talt, 208 P. 
1081, 66 CaLApp. 426. 

54. Cal.—Coppinger v. Republic Nat¬ 
ural Gas Co., C.A.Kan., 171 P.2d 4 
—Grlnnell Co. v. Miller. C.C.A.N.J.. 
160 F.2d 345—Mutual Benefit 
Health & Accident Ass’n v. Snyder, 
aCA-Mich., 109 F.2d 469—Farr Co. 
V. Union Pac. R. Co., C.C.A.C 0 I 0 ., 
106 F.2d 437—Central Surety & In¬ 
surance Corp. V. Murphy, C.C.A. 
Kan., 108 F.2d 117—Wheeler v. Fi¬ 
delity & Deposit Co. of Maryland, 
C.C.A.Iowat, 63 F.2d 562—^First Nat. 
Bank & Trust Co. of Muskogee v. 
Heilman, C.C.A.Kan., 62 F.2d 167. 

Cal.—James v. White Truck & Trans¬ 
fer Co., 36 P.2d 401, 1 CalApp.2d 
37. 

64 C.J. p 464 note 68, p 466 note 69. 

55. Ariz.—Bassett v. Ryan, 236 P.2d 
468, 72 Ariz. 383—^Barker v. General 
Petroleum Corp., 232 P.2d 390, 72 
Ariz. 187, modified on other grounds 
238 P.2d 449, 72 Ariz. 238—Nichols 
V. City of Phoenix, 202 P.2d 201, 68 
Ariz. 124. 

Ark.—Hawkins v. Missouri Pac. R. 
Co., 228 S.W.2d 642, 217 AA 42. 

CaL—Parker v. Jamas E; Granger, 
Inc., 52 P.2d 226, 4 C&1.2d 668, ap¬ 
peal dismissed and certiorari de¬ 
nied Parker v, Jlames Granger, Ina, 
56 P.2d 958, 298 U.S. 644, 80 L.Ed. 
1376—^Parris v. Pacific States Aux¬ 
iliary Corporation, 48 P.2d 11, 4 
Cal.2d 103—Bardin v. Case, 221 P. 
2d 292, 99 Cal.App.2d 137—Washer 
V. Bank of America Trust & Sav. j 
Ass’n, 197 P.2d 202, 87 CalA.pp.2d 
601—^Jensen v. Leonard, 186 P.2d 
206, 82 Oal.App.2d 340—Martin v. 
Vierra, 90 P.2d 846, reheard 93 P. 
2d 261, 34 Cal.App.2d 86, hearing 
denied 94 P.2d 667, 34 Cal.App.2d 
86—United Air Services v, Samp¬ 
son. 86 P.2d 366, 30 Cal.App.2d 135 
—Moriarty v. California Western 
States Life Ins. Co., 70 P.2d 684, 22 
CaLApp.2d 260—Bruce v. Risley, 59 
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P.2d 847, 16 OalApp.2d 669—Co¬ 
lumbia Casualty Co. v. Lewis, 67 
P.2d 1010, 14 Cal.App.2d 64— 

Barthelmess v. Cavalier, 33 P.2d 
484, 2 Cal.App.2d 477. 

Conn.—^Mott v. Hillman, 62 A.2d 861, 
133 Conn. 552. 

Idaho.—Nissula v. Southern Idaho 
Timber Protective Ass’n. 245 P.2d 
400, 78 Idaho 37. 

m. —Seaborn v. Town of Hadley, 60 
N.B.2d 46, 326 IllApp, 388—Pitch 
V. Thomson, 54 N.E.2d 623, 322 HI. 
App. 703. 

Iowa.—In re Slnift’s Estate, 10 N.W. 
2d 660, 233 Iowa 800—Potter v. 
Robinson, 9 N.W.2d 457, 233 Iowa 
479—Scott V. Hknsen, 289 N.W. 710, 
228 Iowa 37—^Donahoe v. Denman, 
276 N.W. 154, 223 Iowa 1278— 
Isaacs V. Bruce, 264 N.W. 67, 218 
Iowa 759. 

Ky.—Noble v. Louisville Taxicab & 
Transfer Co., 256 S.W.2d 493—^Tye 

V. Tye, 229 S.W.2d 973, 812 Ky. 
812—^Bridge Transit Co. v. Lieseuer, 
200 S.W.2d 942, 804 Ky. 403—Phil¬ 
lips V. Johnson, 198 S.W.2d 305, 
803 BZy. 574—Catlett v. Robertson, 
178 S.W.2d 943. 297 Ky. 356—Lou¬ 
isville Ry. Co. V. Prather, 162 S. 

W. 2d 780, 290 Ky. 791—Town of 
Loyall V. Howard, 162 S.W.2d 686, 
290 Ky. 677—^Davls v. Bennett's 
Adm’r, 159 S.W.2d 39, 289 Ky. 516 
—HaJHer v. McKinney, 157 S.W.2d 
92, 288 Ky. 782—Williams v. Tar¬ 
ter, 161 S.W.2d 783. 286 Ky. 717— 
Jackson Purchase Rural Electric 
Co-op. Corp. V. Burns, 146 S.W.2d 
340, 286 Ky. 61 — ^Ecken’s Ex’x v. 
Abbey, 141 S.W.2d 863, 283 Ky. 
449—Igo V. Smith. 188 S.W.2d 497, 
282 Ky. 886—Hartford Fire Ins. Co. 

V. Webb. 136 S.W.2d 883, 281 Ky. 
276—Nugent v. Nugent’s Ex’r, 136 
S.W.2d 877, 281 Ky. 263. 

Minn.—Village of Plummer v. Anchor 
Casualty Co., 61 N.W.2d 226—Crea 
v. Wuellner. 61 N.W.2d 288, 286 
Minn. 408—Hanrahan v. Safway 
Steel Scaffold Co. of Minn., 46 N. 

W. 2d 243, 233 Minn. 171—Hanson 
V. Homeland Ins. Co. of America, 
46 N.W.2d 637, 282 Minn. 403— 
Fandel v. Parli^ of St. John the 
Baptist, 29 N.W.2d 817, 226 Minn. 
77, 174 ALR. 600—Olson v. Evert, 
28 N.W.2d 763, 224 Minn. 538— 
Kundlger v, Prudential Ins. Co. of 
America, 17 N.W.2d 49, 219 Minn. 



§ 258 TRIAL 

dicts,56 returned in opposition to 


25—Applequist v. Oliver Iron Min¬ 
ing Co., 298 N.W. 13, 209 Minn. 230 
—^Brulla V. Cassady, 289 N.W. 404, 
208 Minn. 398. 

Mo.—Sparks v. Auslander, 182 S.W. 

2d 167, 383 Mo. 177. 

Mont—Brie v. Wahl, 155 P.2d 201, 
116 Mont 515—Pankovich v. Lit¬ 
tle Horn State Bank, 66 P.2d 765, 
104 Mont 394—Qagnon v. Jones, 62 
P.2d 688, 103 Mont 365—Boyd v. 
Harrison State Bank, 56 P.2d 724, 
102 Mont 94. 

N.J.—^Bsposito V. Q. O. El Enterpris¬ 
es. 60 A.2d 287, 137 N.J.Law 400— 
Bettes V. Scott, 192 A. 433, 16 N.J. 
Hisa 487. 

N.M.—Sanchez ▼. Gomez, 259 P.2d 
346, 57 N.M. 883—Boswell State 
Bank v. Lawrence Walker Cotton 
Co., 240 P.2d 1143, 56 N.M. 107. 
N.T.—Loe win than v. Le Vine, 87 N.B. 
2d 303, 299 N.T. 372—Bank of U. S. 
V. Manheim, 189 N.E. 776, 264 N.T. 
45, reargument denied 191 N.E. 
640, 264 N.T. 611-—Gerber v. Jarold 
Shops, Ina, 121 N.T.S.2d 141, 281 
App.Div. 1015. motion denied 115 
NH.2d 679, 306 N.T. 669, motion 
denied 117 NJS3.2d 912, 306 N.T. 
737, appeal dismissed 118 N.B.2d 
830, 306 N.T. 829, vacated 119 N.E. 
2d 602, 308 N.T. 919—Morrison v. 
F. Ballantine & Sons, 26 N.T.S.2d 
28, 261 App,0iv. 600—Connolly v. 
Elston. 288 N.T.S. 910, 248 App. 
I>iv. 211—Serlna v. New Tork Rys. 
Corporation, 264 N.T.S. 107, 238 
AppDiv. 302, appeal dismissed con¬ 
ditionally 193 N.E. 339, 266 N.T. 
601, reversed on other grounds 196 
N.B. 196, 266 N.T. 662—1407 Broad¬ 
way Realty Corp. v. Sheby, 76 N.T. 

S.2d 655, 191 Misc. 104, affirmed 
79 N.T.S.2d 881, 273 App.I>iv. 1003, 
appeal denied 81 N.T.S.2d 194, 274 
App.Div. 782—Perito v. Northern 
Ins. Co. of N. T., 69 N.T.S.2d 611, 

189 Misa 204—Royce Haulage Corp. 
V. Bronx Terminal Garage, 67 N.T. 

S. 2d 760, 185 Misc. 892—Albert & 
Harrison v. Colonial Sand & Stone 
Co., 62 •N.T.S.2d 319. 

OkL—^Underwood v. Pinson, 263 P.2d 
418—Skelly Oil Co. v. Humphrey, 
158 P.2d 175, 195 Okl. 384—Reardon 

T. Layton & Forsyth, 124 P.2d 987, 

190 OkL 444—^Tellow Cab Operat¬ 
ing Co. V. Robinson. 105 P.2d 535, 
187 Okl. 669—BaUard v. Manhat¬ 
tan Const Co., 98 P.2d 1112, 186 
OkL 606—Frazier v. Powell, 37 P. 
2d 920, 169 Okl. 637-^ad v. Au¬ 
tomobile Inv. Co., 29 P.2d 62. 167 
OkL 184—Briggs v. Wright, 18 P. 
2d 530, 162 OkL 183. 

Pa.—Elnight v. Gulf Refining Co., 
166 A 880, 311 Pa 357. 

Vt—Burke v. N. P. Clough, Inc., 78 
A2d 488, 116 Vt 448-JrolIn v. Has- 
brook, 77 A2d 914, 116 Vt 417— 
Horicon v. Langlois* Estate, 66 A. 
2d 16, 116 Vt 470—Wldham v. 
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the evidence, or | that such a verdict would he reversed on appeal,57 


Town of Brattleboro, 166 A. 22, 105 
Vt 210, followed in 166 A 25, 105 
Vt 219. 

W.Va—A dkins v. Aetna Life Ins. Co., 
43 S.R2d 372, ISO W.Va 362—Por¬ 
ter V. South Penn Oil Co., 24 S.E.2d 
330, 126 W.Va 861—Stewart v. 
Phillips. 22 S.B.2d 368, 124 W.Va 
744. 

64 CJ. p 465 notes 69, 70. 

“On a motion for a directed verdict 
the court should be guided by what 
its action would be if a verdict should 
be returned for the opposite party 
and a motion made to set aside the 
verdict.—Acree v. Eureka Pipe Line 
Co.. 8 SJE5.2d 186, 122 W.Va 242— 
Bank of White Sulphur Springs v. 
Lynch, 116 S.E. 685. 687, 93 W.Va 
382. 

Bnle niLder statute 

N.T.—^Playtown Products v. Ideal 
Toy Corp., 113 N.T.S.2d 102, 201 
Misc. 911. 

Law aotiou 

W.Va—^M usser v. Norfolk & W. Ry. 
Co., 9 S.B.2d 624. 122 W.Va 366— 
Wood V. Shrewsbury, 186 S.B. 294, 
117 W.Va 669. 

Fact that one witness is contradict- 
ed by many others does not make 
weight of evidence so decidedly pre¬ 
ponderant in favor of one side that 
verdict contrary to 4t would be set 
aside.—^Parrent v. Mobile & O. R. 
Co., 70 S.W.2d 1068, 334 Mo. 1202. 

Federal cases 

(1) Numerous federal cases sup¬ 
port the proposition stated in the 
text. 

tJ.S.—Coppinger v. Republic Natural 
Gas Co., C.AKan„ 171 F.2d 4— 
Grinnell Co. v. Miller, C.C.A.N.J., 
150 F.2d 845—Troutman v. Mutual 
Life Ins. Co. of New Tork, C.CA. 
Ely., 125 P.2d 769—Oklahoma Nat¬ 
ural Gas Co. V. McHee, C.C.AOkl., 
121 P.2d 583-Mutual Benefit 

Health & Accident Ass*n v. Snyder, 
C.CA.Mich., 109 F.2d 469—Parr Co. 
v. Union Pac. R. Co., aCA.Colo., 
106 P,2d 437—Central Surety & Ins. 
Corp. V. Murphy, CCAHan., 103 
F.2d 117—Fireman’s Fund Indem¬ 
nity Co. V. Kennedy, C.CA.Mont., 
97 F.2d 882—Chambers v, Skelly 
Oil Co., C.aA.Kan., 87 F.2d 853— 
Brooks V. Southern Ry, Co., C.C.A 
Ga, 86 F.2d 920, certiorari denied 
67 S.Ct 618, 300 U.S. 674, 81 L.Bd. 
880—^Equitable Life Assur. Soc. of 

U. S. V. Johnson, aCA.Mlch., 81 

F. 2d 643—Deadrich v. U. S., C.C.A 
Nev., 74 P.2d 619—Adams v. Barron 

G. Collier, Inc., aC.ANeb., 78 F.2d 
975—Hartl v. Chicago, M, St. P. & 
P. R. Co., C.CA.I1L, 73 F.2d 876— 
Harris v. U. S., C.C.AVa, 70 P.2d 
889—Chesapeake & O. Ry. CO. v 
Thomason, C.C.A.Ky., 70 F.2d 860 
—New Tork, C. & St L. R. Co. v. 
Elelly, C.CA.Ind., 70 F.2d 648, cer¬ 
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tiorari denied Kelly v. New Tork, 
C. & St L. R. Co.. 55 S.Ct. 110, 293 
U.S. 695, 79 L.Ed. 689—Nichols v. 
U. S., C.C.AIdaho, 68 P.2d 697— 

U. S. V. Alger, C.CA.Idaho, 68 P.2d 
692—Grand Trunk Western R. Co. 

V. Holstein. C.C.AMlch., 67 P.2d 
780—^U. S. V. Ingalls, aC-AN.M., 
67 P.2d 593—General Casualty & 
Surety Co. v. Klerstead, C.C.A 
Neb., 67 P.2d 523—^Detroit Fire & 
Marine Ins. Co. v. Oklahoma Ter¬ 
minal Elevator Co.. C.aAOkl., 64 
F.2d 671—Mutual Life Ins. Co. v. 
Green, D.C.Ky., 37 F.Supp. 949— 
Lotz V. U. S., U.C.PA, 33 F.Supp. 
9—^Brown v. Baltimore & O. R. Co., 
E.C.Ohio, 23 F.Supp. 153~-Roberts 
V. U. S., D.C.Idaho, 17 F.Supp. 641. 

I>.C.—^Brown v. Capital Tlunsit Co., 
127 F.2d 329, 75 U.S.App.D.C. 337, 
certiorari denied 68 S.Ct 61, 317 

U. S. 632, 87 L.Ed. 610—Ferreyros 

V. POX Theatres Corporation, 68 P. 
2d 575, 63 APP.D.C. 3. 

(2) Others, however, hold that a 
verdict may not be directed for de¬ 
fendant merely because trial judge 
feels that, should jury find in plain¬ 
tiffs favor, he would regard It as his 
duty In exercise of sound judicial dis¬ 
cretion to set verdict aside.—O’Don¬ 
nell V. Geneva Metal Wheel Co., C.A 
Ohio, 183 P.2d 733, certiorari denied 
Geneva Metal Wheel Co. v. O’Donnell, 
71 S.Ct 612, 341 U.S. 903. 95 L.Bd. 
1342, rehearing denied, C.A, O’Don¬ 
nell V. Geneva Metal Wheel Co., 190 
F.2d 69-^cott V. U. S., C.C.ATenn., 
161 P.2d 1009—Begert v. Payne, C.C. 
AOhio, 274 P. 784. 

(3) So, it ha^ been held that the 
test is whether there is such an utter 
absence of substantial evidence as to 
make it judge’s duty, as matter of 
law, to set the verdict aside inde¬ 
pendently of exercise of discretion, 
and without reference to how greatly 
the court may think the conflict In 
testimony to preponderate In favor of 
defendant—Scott v. U. S., C.CA. 
Tenn., 161 P.2d 1009—^Begert v. 
Payne. aC.AOhlo, 274 F. 784. 

56. Mass.—Denny v. WilliamA 5 
Allen 1. 

64 C.J. p 467 note 71. 

57. Cal.—Farris v. Pacific States 
Auxiliary Corporation, 48 P.2d 11, 
4 Cal.2d 103—Shelby v. Southern 
Pac. Co., 167 P.2d 442, 68 CaLApp. 
2d 594—^Martin v. VIerrA 90 P. 
2d 846, reheard 93 P.2d 261, 84 Cal. 
App.2d 86, hearing denied 94 P.2d 
667, 34 Cal.App.2d 86—Barthelmess 
V. Cavalier, 38 P.2d 484, 2 Cal.App. 
2d 477. 

The test of whether court correct¬ 
ly instructed verdict for defendant 
was whether, If cause had been sub¬ 
mitted without further testimony, 
and jury had returned verdict for 
plaintilC, reviewing court would say 



88 C.J.S. 

or the court, on the record made, would be com¬ 
pelled to grant judgment notwithstanding the ver- 
dict.5^ 

Likewise, a verdict may, or should, be directed 
where, giving to the opposite party the benefit of 
the most favorable view of the evidence and all 
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legitimate inferences therefrom, the verdict against 
lum is demanded, or required,^^ or no different ver¬ 
dict, judgment, or finding would be warranted;®^’ 
and this is also true where the whole evidence, on 
proper consideration, is insufficient to support in- 
his favor a verdict or judgmental or any number 


that judgrment on verdict w8ls predi¬ 
cated on substantial evidence.—Tuck¬ 
er V. Ford, 145 S.W.2d 642, 201 Ark. 
680. 

58. Minn.—White v. Maurice lu 
Bothschild & CJo., 11 N.W.2d 772, 
216 Minn. 87. 

59. U.S.—Clarke v. Order of United 
Commercial Travelers of America, 
aC.A.Ga., 79 P.2d 664. 

Cal.—^In re Arnold's Fstate, 107 P.2d 
25, 16 Cal.2d 673—Stockwell v. 
Board of Trustees of Leland Stan¬ 
ford Junior University, 148 P.2d 
405, 64 Cal.App.2d 197—^In re Bums* 
Estate, 80 P.2d 77, 26 Cal.App.2d 
741—Sund V. Paul, 62 P.2d 803, 17 
Cal.App.2d 682. 

Fla,—^Welbom v. Kemp, 192 So. 469, 

141 Fla. 89—^Atlantic Peninsular 
Holding Co. V. Oenbrink, 182 So. 
812, 133 Fla. 325—Orr v. Avon 
Florida Citrus Corp., 177 So. 612, 
130 Fla. 306. 

Ga.—^Davis v. Wright, 63 S.B.2d 405, 
207 Ga. 590—^Jones v. Smith, 56 S. 
B.2d 462, 206 Ga. 162—^Bowman v. 
Bowman, 55 S.B.2d 298, 205 Ga. 796 
—Grace v. Rouse, 44 S.B,2d 762, 
202 Ga. 720—^Tablon v. Metropoli¬ 
tan Life Ins. Co., 38 S.E.2d 534, 
200 Ga. 693—Hughes v. Cobb, 23 S. 
E.2d 701, 195 Ga. 213—Griffin v. 
Barrett, 187 S.E. 828, 183 Ga. 152 
—Seabolt v. Christian, 60 S.E.2d 
640, 82 Ga.App. 167—Charles S. 
Jacobowitz Co. v. Ferguson, 51 S. 
B.2d 681, 78 GaA.pp, 689—I>odd v. 
Callaway, 46 S.E.2d 740, 76 Ga. 
App. 629—^Harris v. Metropolitan 
Life Ins. Co., 19 S.E.2d 199, 66 Ga. 
App. 761—Oliver v. Wayne, 199 S. 
B. 841, 58 Ga.App. 787—Franklin 
Finance Corp. v. Head, 199 S.B. 59, 
58 Ga.App. 475—Yeal v. Jenkins, 
197 S.B. 328. 58 Ga.App. 4. 

Iowa.—^Roth V. Headlee, 29 H'.W.2d 
923, 238 Iowa 1340—Gregg v. Mid¬ 
dle States Utilities Co. of Dela¬ 
ware, 293 N.W. 66, 228 Iowa 933, 
132 A.L.R. 416. 

Me.—Williams v. Bisson, 46 A2d 708, 

142 Me. 83. 

Mass.—^Reardon Importing Co. v. Se¬ 
curity Trust Co., 61 N.B.2d 536, 
318 Mass. 304—^Prince v. Drapeau, 
57 N.B.2d 761, 317 Mass. 767— 
Mansfield v. Lang, 200 N.B. 110, 293 
Mass. 386. 

Miss.—Yazoo 6b M. R. Co. v. Pittman, 
153 So. 382, 169 Miss. 667. 

N.J.—Sardino v. Agnellino, 194 A. 

137, 119 N.J.Law 7. 

Ohio.—Winkler v. City of Columbus, 
App., 71 N.B.2d 729, reversed on 


other grounds 77 N.R2d 461, 149 
Ohio St 39. 

Tenn.—Hill v. Castner-Knott Dry 
Goods Co., 166 S.W.2d 638, 25 Texm. 
App. 230—Jackson v- Texas Co., 10 
TenmApp. 235. 

64 C.J. p 467 note 72. 

Favorable view of evidence gener¬ 
ally see supra S 257 f (1). 

Inferences generally see supra $257 
f (4). 

Favorable verdict impossible as mat¬ 
ter of law 

Mass.—^Lane v. Bpinard, 63 N‘.B.2d 
463, 318 Mass. 664. 

Buie statute 

Ga.—Williams v. Kelley, 51 S.B.2d 
696, 78 Ga.App. 699. 

60. U.S.—Transcontinental Ins. Co. 
V. Stanton, C.aA.111., 74 F.2d 936 
—Sperry v. Wabash R. Co., D.C.I1I., 
65 F.Supp. 825. 

Ala.—^Birmingham Elec. Co. v. Bai¬ 
ley, 15 So.2d 465, 31 Ala.App. 275, 
certiorari denied 15 ‘So.2d 469, 244 
Ala. 671—Sloss-Sheffield Steel & 
Iron Co. V. Willingham, 199 So. 15, 
29 Ala.App. 569, cause remanded on 
other groimds 199 So. 28, 240 Ala. 
294. 

Ariz.—Durham v. Firestone Tire & 
Rubber Co., 55 P,2d 648, 47 Ariz. 
280. 

Cal.—^Deike v. Bast Bay St Rys., 46 
P.2d 812, 7 Cal.App.2d 644. 

Del.—^Keller v. President Directors 
and Company of Farmers Bank of 
State of Delaware, 24 A 2d 539, 2 
Terry 471. 

Ill.—Vieceli v. Cummings, 54 N.R2d 
717, 322 ULApp. 569. 

Mass.—^Reardon Importing Co. v. Se¬ 
curity Trust Co., 61 N.R2d 535, 318 
Mass. 304—^Mansfield v. Lang, 200 
K.E. 110, 293 Mass. 886—Salem 
Trust Co. V. Deery, 194 N.B. 307, 
289 Mass. 431. 

Neb.—^Bachman v. Junkin, 260 N.W. 
813, 129 Neb. 165. 

Tenn.—Supreme Liberty Life Ins. Co. 

V, Pemelton, 148 S.W.2d 1, 24 Tenn. 
App. 576. 

Tex.—Air Conditioning, Inc. v. Har- 
rison-Wilson-Pearson. 253 S.W.2d I 
422, 151 Tex. 635—White v. White, 
172 S.W.2d 296, 141 Tex. 828—Wen¬ 
zel V. Brooks-Asbeck, Inc., Civ.App., 
211 S.W.2d €11, refused no reversi¬ 
ble error—^McCarty v. Hogan, Civ. 
App., 121 S.W.2d 499, error dismiss¬ 
ed—Coca-Cola Bottling Co. of Port 
Worth v. Burgess, Civ.App., 195 S. 

W. 2d 379, error refused no revers¬ 
ible erroi^Anderson v. Byrum, 
Civ.App., 73 S.W.2d 671. 
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Wash.—^Tiosevig v. Butler, 38 P.2d 
1022, 180 Wash. 15L 
64 C.J. p 467 note 73. 

Facts viewed from every legal view¬ 
point 

Where the proved facts, viewed 
from every possible legal point of 
view, can sustain no finding other 
than that directed, direction of a ver¬ 
dict is not erroneous.—Whitlock v. 
Michael, 65 S.B.2d 797, 208 Ga. 229. 
All evidence supporting sight of re¬ 
covery 

Directed verdict for plaintiff at 
close of evidence would be sustain¬ 
able if all evidence, with all reason¬ 
able deductions therefrom, supported 
his right of recovery.—U. S. v. Har¬ 
ris, C.C.Am., 80 P.2d 771. 

61. U.S.—^Troutman v. Mutual Life 
Ins. Co. of New York, C.C.AKy., 
126 F.2d 769—Adams v. U. S., 0.0. 
AIll., 116 F.2d 199—Livermore v. 
Mandeville ds Thompson, C.C.A 
Tex., 93 F.2d 563, certiorari denied 
58 S.Ct 752, 303 U.S. 663, 82 L. 
Ed. 1113—^Harris v. Lipscomb Lum¬ 
ber Co., C.C.AN.a. 77 F.2d 665— 
Chicago. M.. St. P. & P. R. R. Co. v. 
Linehan, CGAMinn., 66 F.2d 873 
—U. S. V. Hill, C.CA.Or., 61 F.2d 
651. 

Ariz.—^Bassett v. Ryan, 236 P.2d 458. 
72 Ariz. 383—^Barker v. General Pe¬ 
troleum Corp., 232 P.2d 390, 72 
Ariz. 187, modified on other 
grounds 233 P.2d 449, 72 Arlk 238 
—^Nichols V. City of Phoenix, 202 
P.2d 201, 68 Ariz. 124—Keeler v. 
Maricopa Tractor Co,. 123 P.2d 
166. 59 Ariz. 94. 

Ark.—^Pugh V. Camp, 210 S.W.2d 120, 
213 Ark. 282—Stanton v. Arkansas 
Democrat Co.. 106 S.W.2d 684, 194 
Ark. 135—^Missouri Pac. R. Co, v. 
Westerfleld, 92 S.W.2d 862. 192 Ark. 
558. 

Cal.—Sokolow V. City of Ho>pe, 262 P. 
2d 841, 41 Cal.2d 668—McNeal v. 
Greenberg, 255 P.2d 810, 40 Cal.2d 
740—Burgess v. Cahill, 158 P.2d 
893, 26 Cal.2d 320, 159 AL.R. 1304 
—^Birmingham v. Gray, 187 P.2d 9, 
22 Cal.2d 87—Gish v. Los Angeles 
Ry. Corp., 90 P.2d 792, 13 CaLfid 
670—^Bngstrom v. Auburn Automo¬ 
bile Sales Corp., 77 P.2d 1059, 11 
Cal.2d 64—Walters v. Bank of 
America Nat. Truet & Savings 
Ass'n, 69 P.2d 839, 9 Cal.2d 46. 110 
AL.R 1259—^In re Leahy’s Estate, 
54 F.2d 704, 5 Cal2d 801—Gerberich 
V. Southern California Edison Co., 
68 P.2d 948, 5 Cal.2d 46—Hamaka- 
wa V. Crescent Wharf A Ware- 
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house Co^ 50 P,2d 808, 4 Cal,2d 
499—In re Flood’s Estate, 21 P,2d 
579, 217 Caa. 768—Baker v. Man¬ 
ning’s Inc., App., 265 P.2d 98—^Delk 
V. Mobilhomes, Inc., 258 P.2d 75, 
118 CaLApp.2d 529—In re Blag- 
way's Estate, 206 P.2d 892, 92 Cal. 
App.2d 825—Jensen v. Leonard, 186 
P.2d 206. 82 Cal.App.2d 340—Bion- 
dini V. Amship Corp., 185 P.2d 94, 
81 Cal.App.2d 751—Southern Cali¬ 
fornia Tel. Go. V. Carpenter, 171 P. 
2d 142, 75 Cal.App.2d 336—Stock- 
well V. Board of Trustees of Leland 
Stanford Junior University, 148 P. 
2d 405. 64 Cal.App.2d 197—In re 
King’s Estate, 146 P.2d 952, 63 Cal. 
App.2d 365—Takashi Kataoka v. 
May Department Stores Co., 139 P. 
2d 25, reheard 140 P.2d 467, 60 
CalJ^pp.2d 177—Hunton v. Califor¬ 
nia Portland Cement Co., 123 P.2d 
947, 50 Cal.App.2d 684—Hart v. 
Irvine, 117 P.2d 11, 46 Cal.App.2d 
805—Carpenter v. Los Angeles Gas 
& Electric Corp., 106 P.2d 916, 41 
Cal.App.2d 369—^Dieterle v. Yellow 
Cab Co., 93 P.2d 171, 84 Cal.App. 
2d 97—^Martin v. Vierra, 90 P.2d 
846. reheard 93 P.2d 261, 34 CaL 
App.2d 86, hearing denied 94 P.2d 
567, 34 Cal.App.2d 86—Bate v. Los 
Angeles By. Corp., 86 P.2d 856. 30 
Cal.App.2d 604—Clampett v. Shop¬ 
ping Bag Markets, 84 P.2d 543, 29 
CalJWpp.2d 410—Steele v. Werner, 
83 P.2d 66, 28 Cal.App.2d 664— 
Thomsen v. Burgeson, 79 P.2d 186, 
26 CalJWpp.2d 235—Jensen v. Find¬ 
ley, 62 P.2d 430, 17 Cal.App.2d 636 
—Flores v. Los Angeles By. Corp., 
59 P.2d 856, 15 Cal,App.2d 676— 
Dunlap V. Pacific Elec. By. Co., 55 
P.2d 894, 12 Cal~A.pp.2d 473—Arun¬ 
del V. Turk, 44 P.2d 383, 6 Cal.App, 
2d 162—^Brown v. Standard Acci¬ 
dent Ins. Co. of Detroit, Mich., 43 
P.2d 555, 5 €^App.2d 636—Hirsch 
V. D’Autremont. 23 P.2d 1066, 133 
Cal~App. 106—Welch v. Wirschlng, 
16 P.2d 691, 127 Cal~App. 726, 
Colo.—Boessler v. O’Brien, 201 P.2d 
901,119 Colo. 222. 

Conn.—Smeriglio v. Connecticut Sav¬ 
ings Bank, 29 A.2d 443, 129 Conn. 
461. 

D.C.—^Brown v. Capital Transit Co., 
127 F.2d 329, 75 U.S.App.D.C. 337, 
certiorari denied 63 S.Ct. 61. 817 
U.S. 632, 87 L.Ed. 610—Boosalls v. 
Crawford, 99 F.2d 374, 69 App.D. 
C. 141—^Hopkins v. Baltimore & O. 
B. Co., 81 P.2d 894, 65 App.D.C. 
167. 

Fla.—^ECardware Mut. Casualty Co. v. 
Tampa Elec. Co., 60 So.2d 179— 
Swilley v. Economy Cab Co. of 
Jacksonville, 56 So.2d 914—Kidd v. 
Cox, 40 So.2d 454—Williams v. 
Sauls, 9 So.2d 369, 151 Fla. 270— 
Davis V. Eauitable Life Assur. Soc. 
of U. S., 6 So.2d 842. 149 Fla. 678 
—^Duncan v. Growers Equipment 
Co., 1 So.2d 468, 146 Fla. 516— 
Teddleton v. Florida Power & 


Light Co.. 200 So. 546, 146 Flau 671 
—Carter v. Florida Power & Light 
Co., 189 So. 705, 138 Fla. 220—City 
of Hollywood v. Bair, 186 So. 818, 
136 Fla. 100—Stalnaker v. State, 
183 So. 294, 133 Fla. 671—Warner 
V. Ware, 182 So. 605, 136 Fla. 466 
—Kenney v. Langston, 182 So. 430, 
133 Fla. 6—Fain v. Cartwright, 182 
So. 302, 132 Fla. 855—State ex rel. 
Watt & Sinclair of Florida v. Bird, 
175 So. 858. 128 Fla. 562—Holstun 
V. Embry. 169 So. 400, 124 Fla. 554 
—^Florida Motor Lines v. Bradley, 
164 So. 360, 121 Fla. 691—Maas 
Bros. V. Puller, 163 So. 470, 121 Fla. 
175. 

Idaho.—^Nissula v. Southern Idaho 
Timber Protective Ass’n, 245 P.2d 
400, 73 Idaho 37. 

Ill.—Herold v. Weitzenfeld. 114 N.E. 
2d 462, 351 IlLApp. 193—Schumach¬ 
er V. Santel, 110 N.B.2d 634. 349 Ill. 
App. 388—^Brandt v. Brandt, 3 N. 
E.2d 96, 286 IlLApp. 151. 

Ind.—Orey v. Mutual Life Ins. Co. of 
H. T.. 19 N.R2d 547. 215 Ind. 306— 
McIntosh V. Pennsylvania B. Co., 
38 N.E.2d 263, 111 IndLApp. 650. 

Ky.—Noble v. Louisville Taxicab & 
Transfer Co., 266 S.W.2d 493— 
Combs V. Peoples Bank, 230 S.W.2d 
475, 313 Ky. 120—Bridge Transit 
Co. V. Leseuer, 200 S.W.2d 942, 304 
Ky. 403—^Phillips v. Johnson, 198 
S.W.2d 305, 303 Ky. 674—Catlett v. 
Robertson. 178 S.W.2d 943, 297 Ky. 
356—Aubrey’s Adm’x v. Kent, 167 
S.W.2d 831, 292 Ky. 740—Igo v. 
Smith, 138 S.W.2d 497, 282 Ky. 336 
—^Meriweather’s Adm’x v. Picker¬ 
ing, 116 S.W.2d 670, 273 Ky. 367— 
Abell V. Whitehead, 99 S.W.2d 770, 
266 Ky. 764—Spencer’s Adm’r v. 
Plsel, 71 S.W.2d 956, 264 Ky. 508. 

M's.—^Bragdon v. Chase, 99 A.2d 308 
—^Pease v. Shapiro, 67 A.2d 17, 144 
Me. 195—Champlln v. Bean, 60 A. 
2d 140, 143 Me. 409—Daigle v. Pel- 
leUer, 31 A.2d 345, 139 Me. 382. 

Md.—^Hebner v, Powell, 9 A.2d 232,! 
177 Md. 237. 

Mass.—Neil v. Holyoke St By. Co., 
109 N.E.2d 831. 329 Mass. 678— 
Grant v. Carlisle, 101 N.E.2d 376, 
328 Mass. 25—Morton v. Dobson, 80 
N.E.2d 231, 307 Mass. 394—Salem 
Trust Co. V. Deery, 194 N.B. 807, 
289 Mass. 431. 

Minn.—Kundiger v. Prudential Ins. 
Co. of Americcu 17 N‘.W.2d 49, 219 
Minn. 25. 

Neb.—^Herbert v. Mueller, 58 N.W.2d 
221, 166 Neb. 838—McLoed v. An¬ 
drew Murphy & Son, 61 N.W.2d 620, 
165 Neb, 318—Hammer v. Ham¬ 
mer’s Estate, 51 N.W.2d 609, 155 
Neb. 303—Stolting v. Everett, 61 
N.W.2d 603, 155 Neb. 292—Gunn v. 
Coca-Cola Bottling Co. of Lincoln, 
47 N.W.2d 397, 154 Neb. 150—Arm- 
er V. Omaha & Council Bluffs St 
By. Co., 44 N.W.2d 640, 163 Neb. 
852—Hamilton v. Omaha & Coun¬ 
cil Bluffs St By. Co., 41 N.W.2d 
189, 162 Neb. 328—^Burchmore v. BL 
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M. Byllesby & Co., 1 N.W.2a 827, 
140 Neb. 603—Fairmont Creamery 
Co. V. Thompson, 298 N.W. 651, 139 
Neb. 677—Bedwelski v. Omaha & 
Council Bluffs Street By. Co., 290 

N. W. 904, 187 Neb. 681—Refrigera¬ 
tion Discount Corp. v. Richards, 284 
N.W. 343, 135 Neb. 866—Rzeszotar- 
ski V. American Smelting & Refin¬ 
ing Co., 277 N.W. 334, 133 Neb. 826 
—Swain v. Cogswell, 266 N.W. 681, 
130 Neb. 709—Conklin ▼. Lincoln 
Ti-action Co., 263 N.W. 674, 130 
Neb. 28—Campbell v. Columbia 
Casualty Co., 248 N.W. 690, 125 
Neb. 1—^Lebs v. Mutual Ben. Health 
& Accident Ass’n, 247 N.W. 19, 124 
Neb. 491. 

N.J.—^EJsposlto V. G. O. K Enterpris¬ 
es, 60 A.2d 287, 137 N.J.Law 400. 

N.M.—Cavazos v. Geronimo Bus 
Lines. 247 P.2d 865, 56 N.M. 624. 

N.Y.—Soma v. Handrulis, 299 N.Y.S. 
850, 252 App.Div. 332, reversed on 
other grounds 14 N.B.2d 46. 277 N. 

T. 223, reargument denied 15 N.B. 
2d 71. 278 N.Y. 481—Gales v. Frank, 
121 N.T.S.2d 435, 203 Mlsc. 902— 
Boyce Haulage Corp. v. Bronx Ter¬ 
minal Garage. 67 N.Y.S.2d 760, 185 
Mlsc. 892—-Bratt v. Magidow, 28 
N.Y.S.2d 1011, reversed on other 
grounds 32 N.Y.S.2d 1014, 263 App. 
IMv. 861. 

N.C.—^Houston v. City of Monroe, 
197 S.B. 671. 213 N.C. 788. 

N.D.—^Thoreson v. Hector, 210 N.W. 
169, 54 N.D. 661. 

1 Ohio.—Satterthwalte v. Morgan, 48 N. 
E.2d 653, 141 Ohio St 447—Mod- 
rzynski v. Lust App., 88 N.E.2d 76. 

Okl.—Oklahoma By. Co. v. Hankins, 
249 P.2d 997, 207 Okl. 374—Sabin 
V. Levorsen, 214 P.2d 445, 202 Okl. 
465, supplemented on other grounds 
and rehearing denied 214 P.2d 449, 
202 Okl. 468, certiorari denied 71 
S.Ct 53, 840 U.S. 833, 95 L.Ed. 611, 
rehearing denied 71 S.Ct 198, 840 

U. S. 885, 95 L.Ed. 642, rehearing 
denied 72 S.Ct 228, 842 U.S. 899, 96 
L.Hd. 673—Kurn v. Adair, 178 P.2d 
104, 198 Okl. 340—Creach v. Home 
Owners’ Loan Corp., 131 P.2d 108, 
191 Okl. 484—Provident Life & Ac¬ 
cident Ins. Co. of Chattanooga, 
Tenn., v. Henson, 101 P.2d 838, 187 
OkL 160—Hale-Halsell Co. v. Webb, 
89 P.2d 273, 184 Okl. 589—Sooner 
Distributing Co. v. Langley, 80 P. 
2d 600, 183 Okl. 236—Drummo-nd v. 
Corbin, 77 P.2d 692, 182 Okl. 338— 
Save Sales Co. of Toledo, Ohio, v. 
Futral, 69 P.2d 349, 180 OkL 145 
—Gibson V. Johnson, 69 P.2d 329, 
180 OkL 417—Stuart v. First Nat 
Bank, 50 P.2d 297, 174 Okl. 292— 
Bailey v. Texas Pacific Coal & Oil 
Co., 32 P.2d 709, 168 Okl. 275. 

Pa.—Grande v. Wooleyhan Transp. 
Co., 46 A.2d 241, 353 Pa. 636—Mur¬ 
ray V. Hively, Com.Pl., 5 ChestCo. 
71—^Brlcker v. Gardner, Com.Pl., 56 
Dauph.Co. 384, afiOrmed 48 A.2d 209, 
355 Pa. 35—Jackson v. Thomas 
Conway, Jr., Inc., Com.PL, 27 Del. 
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Co. 268—^1>. A. Stickell & Sons v. 
Snyder, Com.Pl., 19 K'ortliumb.Iiesr. 
j. 213—^Koeune y. State Bank of 
Schuylkill Haven, Com.PL, 5 Sch. 
Reg. 159, reversed on other grounds 
4 A.2d 234, 134 Pa.Super. 108. 

R, I.—^Lottlnville v. I>wyer, 27 A.2d 
805, 68 R.I. 263—Stewart v. Ro- 
barge, 189 A. 36, 57 ILL 250— 
Horaho v. Waneli]^ 184 A. 323, 56 
R.I. 193, reargument denied 185 A. 
256, 56 ILL 264—Rogers v. Sundlun, 
172 A. 885, 54 ILL 329—Sarcione v. 
Outlet Co., 163 A. 741. 53 ILL 76. 

S. C.—Kirk v. Clark, 42 S.B.2d 587, 
210 S.C. 359. 

Tenn.—^Lawson v. City of Chattanoo¬ 
ga, App., 263 S.W.2d 538—Hutchens 

V. NkL Fireworks Distributing Oo., 

7 Tenn,App. 575. 

Tex.—Jackson v. Marshall, Civ.App., 
243 S.W.2d 205—Texas Ehnp. Ins. 
Ass’n V. Ferguson, Civ.App., 196 S. 

W. 2d 677—Coca-Cola Bottling Co. 
of Fort Worth v. Burgess, Civ.App., 
195 S.W.2d 879, error refused no re¬ 
versible erroi>—Traders & General 
Ins. Co. V. Scott, Clv.App., 189 S.W. 
2d 633, refused for want of merlL 

Wyo.—Coxpns Juris died In Black- 
stone V. First Nat Bank of Cody, 
192 P.2d 411, 414, 64 Wyo. 318— 
Galicich v. Oregon Short Line JEL 
Co., 87 P.2d 27, 54 Wyo. 123. 

64 CJ. p 467 note 74. 

XTo evidMLoe whatever 
Ark.—^Burcher v. Casey, 88 S.W.2d 
73, 190 Ark. 1055. 

Fla.—MuUis V. City of Miami, 60 So. 
2d 174—^Bryan v. Loftin, 51 So.2d 
724—Oppenheimer v. Werner, 46 
So.2d 870—ConneU v. Petri, 30 So. 
2d 922, 159 Fla 67—Williams v. 
Sauls, 9 So.2d 369, 151 Fla 270— 
Moore V. Dietrich, 183 So. 2, 133 
Fla 809—Warner v. Ware, 182 So. 
605, 136 Fla 466. 

ITo legal evidence 

ILL—Habershaw v. Palfrey, 53 A.2d 
449, 72 R.L 448—Cole v. New Eng¬ 
land Tree Expert Co., 163 A. 742, 53 
ILL 67. 

Vo competent evidence or any legit¬ 
imate Inferences that can be drawn 
from such evldenca—McIntosh v. 
Pennsylvania R. Co., 88 N.E.2d 263, 
111 Ind.App. 550. 

Vo material evidence 
Tenn.—Luck v. Louisville & N. R. 
Co., 69 S.W.2d 899, 167 Tenn. 350. 

Vo substantial evidence 

(1) Generally. 

U.S.—Hinton v. Dixie Ohio Exp. Co., 
C.A.Ky., 188 P.2d 121—Pacific Can 
Co. V. Hewes, C.CA-Wash., 95 P.2d 
42—Major V. McCurdy, D.C.S.C., 118 
F.Supp. 537. 

Ark.—Garrett v. Arkansas Power & 
Light Co., 237 S.W.2d 895, 218 Ark. 
575—Hawkins v. Missouri Pac. R. 
Co., 228 S.W.2d 642, 217 Ark. 42— 
Federal Compress & Warehouse Co. 

V. Hall, 189 S.W.2d 922, 209 Ark. 
274. ‘ 


Cal.—Pohl V. Mercurio, 208 P.2d 1020, 

93 Cal.App.2d 236—^Tamalpais Land 
& Water Co. v. Northwestern Pac. 
R. Co., 167 P.2d 825, 73 Cai.App.2d 
917—Jensen v. Findley, 62 P.2d 430, 
17 Cal.App.2d 536—Collins v. Nel¬ 
son, 61 P.2d 479, 16 Cal.App.2d 535 
—^Tracey v. L. A. Paving Co., 41 
P.2d 942, 4 Cal.App.2d 700—Barth- 
elmess v. Cavalier, 38 P.2d 484, 2 
Cal.App.2d 477. 

DeL—^McCarthy v. Mayor & Council 
of Wilmington, 100 A.2d 739. 

Miss.—Jakup v. Lewis Grocer Co., 
200 So. 597, 190 Miss. 444. 

Ohio.—American Druggists* Fire Ins. 
Co. V. Boeckh, 80 N.E2d 211, 81 
Ohio App. 516. 

Okl.—Briggs v. Wright 18 P.2d 530, 
162 Okl. 183. 

(2) No substantial evidence to 

overcome prima facie case.—^Roth v. 

Headlee, 29 N.W.2d 923, 238 Iowa 

1340. 

Vo evidenoo of snidolent substantial¬ 
ity 

Cal.—People v. Mahoney, 91 P.2d 
1029, 13 CaL2d 729—Delk v. Mobil- 
homes, Inc., 258 P.2d 75, 118 CaL 
App.2d 529—Giddings v. Superior 
Oil Co., 236 P.2d 848, 106 CaJ.App.2d 
607—^Martin v. Food Machinery 
COrp., 223 P.2d 293, 100 Cal.App.2d 
244—-Zelkowitz v. Tobin, 217 P.2d 
469, 97 CalA.pp.2d 236—^Hamilton v. 
Madison Auto Sales Co., 211 P.2d 
835, 94 CaI.App.2d 619—Ooehring 
V. Stockton Morris Plan Co., 209 
P,2d 41, 93 Cal.App.2d 417—Pfingst 
V. Mayer, 208 P.2d 1002, 93 CaLApp. 
2d 265—Imperial-Yuma Production 
Credit Ass*n v. Shields, 198 P.2d 
951, 88 CaLApp.2d 328—Week v. 
Los Angeles County Flood Control 
Dist, 181 P.2d 935, 80 Cai.App.2d 
182—^Tschumy v. Brook's Market 
180 P.2d 933, 79 CaLApp.2d 556— 
Southern Cal. TeL Co. v. Carpenter, 
171 P.2d 142, 75 Cal.App.2d 836— 
Rooney v. Mutual Ben. Health & 
Accident Ass'n, 170 P.2d 72, 74 Cal. 
App.2d 885—Takashl Eataoka v. 
May Department Stores Co., 140 
P.2d 467, 60 CalApp.2d 177—Hohne- 
mann v. Pacific Gas & Elec. Co., 96 
P.2d 850, 35 CalApp.2d 597-United 
Air Services v. Sampson, 86 P.2d 
866, 30 CaLApp.2d 135—Foy v. Carl¬ 
ton, 85 P.2d 220, 29 CaiApp.2d 575 
—Curcic V. Nelson Display Co., 64 
P.2d 1153, 19 Cal.App.2d 46—Glm- 
enez v. Rlssen, 55 P.2d 292, 12 CaL 
App.2d 152, modified on other 
grounds 56 P.2d 299. 

Colo.—Gossard v. Watson, 221 P.2d 
353, 122 Colo. 271. 

XusuBlcieut substantial evidence 
U.S.—Roberts v. U. S., D.C.Idaho, 17 
F.Supp. 64L 

Vo evidence of probative character 
Ky.—Guardian Life Ins. Co, v. Robi¬ 
son, 129 S.W.2d 192, 278 Ky. 678. 
Tex.—-Perron v. Baker Hotel of Dal¬ 
las, Clv.Api)„ 228 SW.2d 811.. 
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Vo testimony of probative force 
Tex.—^Mason v. Abel, dvApp-, 215 S. 

W.2d 377. 

Direction in accordance with court 
rule where it clearly appears that 
plaintiff is not entitled to recover.— 
Mulrey v. Employers’ Fire Ins. Co., 
45 N.R2d 930, 312 Mass. 609. 

Bvidence insnjDDLcient as matter of 
law 

N.T.—Bank of U. S. v. Manhelm, 189 
N.EL 776, 264 N.T. 45, reargument 
denied 191 NJB. 540. 264 N.T, 511. 
SHnding or holding as matter of law 

(1) Where the evidence would not 
in law support a verdict for the plain¬ 
tiff, there can be no recovery and 
the court should direct a verdict for 
defendant.—^Dodson v. Solomon, 188 
So. 325, 134 Fla. 284. 

(2) Where trial court finds as a 
matter of law that there is no evi¬ 
dence legally sufficient to entitle 
plaintiff to recover, court must direct 
a verdict for defendant.—Jay Dee 
Shoes V. Ostroff, 59 A2d 738, 191 Md. 
87. 

(3) A motion for directed verdict 
can be granted only when it can be 
held as matter of law that there is no 
evidence, or reasonable inference 
from evidence, to sustain a verdict 
in the opposing party’s favor.—Wil¬ 
liams V. Hofer, 191 P.2d 806, 80 Wash. 
2d 253—Pollard v, Wlttman, 183 P. 
2d 175, 28 Wash.2d 367—Pyle v. Wil- 
berL 98 P.2d 664. 2 Wash.2d 429. 

(4) Where evidence is insufficient 
to support verdict in favor of plain¬ 
tiff, court is justified in directing ver¬ 
dict, because there was cm actual de¬ 
fect of proof, and, hence, as matter 
of law, plaintiff was not entitled to 
recover.—Strasberg v. Bauitahle Life 
Assur. Soc. of U. S., 117 N.T.S.2d 236, 
281 APP-DIv. 9. 

Weak evidence; surmise ox suspioion 

(1> Court should instruct verdict, 
although there is slight testimony, if 
its probative force is so weak that It 
only raises a mere surmise or sus¬ 
picion of existence of facts sought 
to be established. 

U.S.—Travelers B!lre Ins. Co. v. Tay¬ 
lor. CA-Tex., 171 F.2d 208—Peter¬ 
son V. Sucro, C.C.AN.C., 101 P.2d 
282. 

Tex.—Continental Casualty Co. v. 
Fountain, Civ App., 257 S.W.2d 338, 
error refused—Perren v. Baker Ho¬ 
tel of Dallas, Civ.App., 228 S.W.2d 
311—Kuteman v. Alexander, Civ. 
App., 201 S,W.2d 73, error refused 
no reversible error—^Maryland Cas¬ 
ualty Co. V. Morua, Clv.App., 180 
S.W.2d 194, error refused—^Hoffer 
V. Eastland Nat Hank, CivApp., 
169 S.W.2d 276—Texas Pacific Coal 
Oil CO. V. Wells, Civ.App., 161 
S.W.2d 927, affirmed Wells v. Tex¬ 
as Pac. Coal & Oil Co., 164 S.W.2d 
660, 140 Tex. 2—Holt v.. Collins, 
Civ.App., 131 S.W.2d 813, error 
^sipissed, judgment correct—Trad- 
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ers & C^eneral Ins. Co. v. Kealiey, 
Civ.App., 119 SJV.2d 618, error dis¬ 
missed—Davenport v. Minshew, 
Civ.App., 104 S.W.2d 951, error dis¬ 
missed—Kahn v. Grothous, Civ. 
App., 104 S.W.2d 932, error dis¬ 
missed—Simonds v. Stanolind Oil 
& Gas Co., Civ.App., 103 S.W.2d 
784, reversed on other grounds 114 
S.W.2d 22$, 184 Tex. 832, rehearing: 
denied 136 S.W.2d 207, 184 Tex. 
332—McVeigrh v. International 
Travelers Assur. Co., ClvA.pp., 101 
S.W.2d 644, error dismissed—Cirrus 
W. Scott Mfff. CO. V. Millis, Civ. 
App., 67 S.W.2d 885, error dis¬ 
missed, 

64 aj. p 458 note 37 [a]. 

(2) Such evidence is in le^ral con¬ 
templation no evidence at all. 

U.S.—Travelers Fire Ins. Co. v. Tay¬ 
lor, CJLTex., 171 F.2d 203. 

Tex.—Joske v. Irvine, 44 S.W. 1059, 
91 Tex. 674—Maryland Casualty 
Co. V. Morua, dvjipp., 180 S.W.2d 
194, error refused—^Hoffer v« Fast- 
land Nat. Bank, Clv.App., 169 S.W. 
2d 275—Texas Pacific Coal & Oil 
Co. V. Wells, dvj^pp., 161 S.W.2d 
927, affirmed Wells v. Texas Pac. 
Coal & Oil Co., 164 S.W.2d 660, 140 
Tex. 2. 

(3) Likewise, a mere scintilla of 
evidence is properly to be regarded 
as no evidence whatever.—White v. 
Greene, ClvA.pp., 129 S.W.2d 801, re¬ 
versed on other grounds Greene v. 
White, 168 S.W.2d 676, 137 Tex. 661, 
186 A.L.R. 626. 

(4) Evidence must do more than 
raise a suspicion, and must lead to 
belief.—^Holt v. Collins, Tex.Civ.App., 
131 S.W.2d 813, error dismissed. Judge¬ 
ment correct. 

Xnjnifiiclent evidence in. support of 
aaswaa* 

Rule that where defendant does not 
offer sufficient evidence in support 
of his answer to Justify verdict in his 
favor, court must sustain plaintiffs 
motion for directed verdict, applies 
only when plaintiff produces evidence 
sufficient to support all material alle¬ 
gations of his pleading.—Peed v. 
Ross, 148 P.2d 782, 194 OkL 196. 

Hifeet of ezclusioa of testimony 
Where authorized exclusion of tes¬ 
timony left no evidence in support of 
defense, verdict held properly direct¬ 
ed in favor of plaintiff who had 
proved prlma facie casa—Cooper v. 
Simmons. 177 SJEL 263, 50 Ga.App. 
130. 

yory’s beliaif of evidence immaterial 
Where plaintiff does not show by 
undisputed evidence that he is enti¬ 
tled to recover, court may direct ver¬ 
dict for defendant whether Jury be¬ 
lieved evidence introduced or not. 


since in either event plaintiff has not 
proved his complaint—Stevens v. 
Deaton Truck Line, 54 So.2d 464, 256 
Ala. 229. 

Failure to rebut prima fade case 
While defendant may or may not 
Introduce evidence in rebuttal of a 
prima facie case as he elects, if he 
does not introduce such evidence, he 
takes the chance of an adverse ver¬ 
dict predicated on the prima facie 
casa—Star Mfg. Co. v. Atlantic Coast 
Line R. Co., 23 S.E.2d 32, 222 N.G 
330. 

62. N.J. —Baumann v. BEamburg- 
American Packet Co., 61 A. 461, 67 
Njr.Law 260. 

64 CJ. p 468 note 75. 

63. U.S.—OSarris v. Lipscomb Lum¬ 
ber Co., C.aA.N.a, 77 F.2d 666. 

Ark.—^Missouri Pac. R. Co. v. Wester- 
field. 92 S.W.2d 862, 192 Ark. 668. 
D.C.—^Hellweg v. Chesapeake & Po¬ 
tomac Tel. Co., 110 F.2d 546, 71 
APP.D.C. 346. 

Fla.—Golden; V. Morris. 55 So.2d 714 
—Jones V. Stoddard, 189 So. 400, 
188 Fla. 468—Saunders v. Lisch- 
koff, 188 So. 815, 137 Fla. 826. 
Ga.—Thompson v. Etowah Iron Co., 

17 S.E. 663. 91 Ga. 538. 

Idaho.—Nlssula v. Southern Idaho 
Timber Protective Ass’n, 245 P.2d 
400. 73 Idaho 37. 

Ill.—^Rohrer v. Denton, 28 N.B.2d 672, 
306 Ill.App. 317—Rich v. Albrecht, 
21 N.E.2d 638, 300 IlLApp. 493. 

Ely.—Kentucky Transport Co. v. 
Campbell, 186 S.W.2d 409, 299 Ky. 
565—^Pacific Mut. Life Ins. Co. v. 
Fagan, 166 S.W.2d 1007, 292 Ky. 
533—Travelers Ins. Co, v. Mahon, 
117 S.W.2d 909, 273 Ky. 691-^and- 
ers V. Lakes, 109 S.W.2d 36, 270 Ky. 
98—Greene v. Pennington, 108 S. 
W.2d 1018, 270 Ky. 28—Van Sanfs 
Adm'r V. Overstreet, 86 S.W.2d 
1008, 261 Ky. 58—Glens Falls Ins. 
Co. v. Hall, 79 S.W.2d 383, 269 Ky. 
25. 

Mass.—Lane v. Epinard, 63 N.E.2d 
468, 818 Mass. 664. 

Mo.—Blankenship v. St Joseph Fuel 
Oil & Mfg. Co., 232 S.W.2d 954, 
360 Mo. 1171. 

Neb.—^Hansen v. Village of Ralston, 

18 N.W.2d 213, 145 Neb. 838. 

N.Y.—Rodriguez v. W. U. Tel. Co., 18 

N.T.S.2d 759, 259 App.Div. 224, af¬ 
firmed 34 N.R2d 375, 285 N.Y. 667. 
OkL—J. R. Watkins Co. v. Palmer, 
146 P,2d 843, 193 OkL 684. 

Pa—Dellacasse v. Floyd, 2 A,2d 860, 
332 Pa 218. 

R.I.—Cranston Print Works Co. v. 
American Telephone & Telegraph 
Co., 110 A 419, 43 R.L 88. 

Tex.—Dallas Ry. & Terminal Co. v. 
Glenn, Civ App., 144 S.W.2d 961, 
error dismissed. Judgment correct 
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Wyo.—O’Keefe v. Cheyenne Chamber 
of Commerce^ 105 P.2d 279, 66 Wyo 
170. 

No evidence 

Ala—^Tidmore v. Mills, 32 So.2d 769, 
33 AlaApp. 243, certiorari denied 
32 So.2d 782, 249 Ala 648. 

Bntize absence of testimoiiy 
Colo.—^Robinson v. Belmont-Bucking- 
ham Holding Co., 31 P.2d 918, 94 
Colo. 634. 

Idaho.—Nlssula v. Southern Idaho 
Timber Protective Ass’n, 245 P.2d 
400, 73 Idaho 37—Allan v. Oregon 
Short Line R. Co., 90 P.2d 707, 60 
Idaho 267. 

No evidence of probative force 
Tex.—^Barrett v. Commercial Stand¬ 
ard Ins. Co., ClvApp., 145 S.W.2d 
315. 

Bvidenoe not substantial 

Mo.—Nash V. Normandy State Bank, 
201 S.W.2d 299. 

No evidence to estabUsh or imply 
liability of defendant 
Fla—Hughs V. Miami Coca Cola Bot¬ 
tling Co., 19 So.2d 862, 155 Fla 299. 
Ill.—^Burke V. Molloy, 14 N.Ew2d 279 
294 IllApp. 442. 

No recovery on any view of evi¬ 
dence of adverse party.—^Kizziar v. 
Pierce, 226 P.2d 941, 204 Okl. 51. 

Failure to prove plaintiff’s case tau 
der issues as duly made.—New Eng¬ 
land Mut Life Ins. Co. v. Huckins, 
173 So. 696, 127 Fla 640. 

Damage ffom matters alleged in 
counter claim 

Ind.—Kostial v. Aero Mayflower 
Transit Co., 85 N.B.2d 644, 119 Ind. 
App. 377. 

S.C.—Vogel V. Johnson, 43 S.EL2d 717, 
213 S.C. 176. 

Opinion evidence or oonolxisions of 
experts cannot sustain a case of a 
litigant when not supported by the 
proved facts as they existed, and, un¬ 
der such circumstances, a directed 
verdict against litigant is proper if 
the expert evidence forms the foun¬ 
dation of such a case.—Sloan v. 
Sloan, 197 S.W.2d 77, 303 Ky. 180. 

!notal failure of proof 
Cal.—^Eling v. San Jose Pacific Build¬ 
ing & Loan Ass*n, 107 P.2d 442, 41 
CaJ.App.2d 705. 

No substantial evidence 
Cal.—Farmer v. Fairbanks, 162 P.2d 
26, 71 Cal.App.2d 70—Keller v. 

Markley, 122 P.2d 614, 50 CaJ.App. 
2d 155—Shnell v. Globe Indemnity 
Co., 109 P.2d 1018, 42 Cal.App.2d 
704. 

Ohio.—Williams v. Judd, App., 34 N. 
E.2d 799. 
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action in his favor,to show his right to maintain 
an action,®^ to establish a claim,a right of ac¬ 
tion,or a defense,®* or to warrant, or support, 
recovery by him.®® Direction of verdict may also 
be proper where the recovery sought is not available 
to the adverse party in the process he has in¬ 
voked,^® or tmless the evidence is sufficiently sub¬ 
stantial to warrant the basing of a verdict on it 
and to sustain such a verdict^i 

Although there is some authority holding that the 


TRIAL §258 

power of a court to set aside a verdict in a civil 
case and its power to direct a verdict in such a 
case are practically identical in nature and in sub¬ 
stance,*^2 the rule in a number of jurisdictions is 
that the principles that govern in directing verdicts 
and in granting new trial after verdict are not the 
same.^* So, while there is authority to the con- 
trary,7^ it is not the general rule that a directed 
verdict may be granted whenever the evidence is 
such that on motion the court would grant a new 


64. Ala.—Cannon v. Liouisville & N. 
H. Co., 42 So.2d 340, 252 Ala. 571. 

Pla.—Swllley v. Bconomy Cab Co. of 
Jacksonville, 56 So.2d 914—^DuvaJ 
Laundry Co. v. Reif, 177 So. 726, 
130 Fla. 276. 

Ill.—Wheeler v. Rudek, 65 N.B.2d 611, 
328 Ill.App. 283, reversed on other 
grounds 74 N.B.2d 601, 397 Ill. 438, 
4 A.L.R.2d 748—^Leif v. Fleming, 
52 N.B.2d 606, 321 IlLApp. 297. 

Ind.—Slinkard v. Babb, App., 112 N. 
E.2d 876, rehearing denied 117 K. 
E.2d 564—Chacker v. Marcus, 86 
N.E.2d 708, 119 Ind.App. 672, re¬ 
hearing denied 89 N.E.2d 455, 119 
Ind.App. 672. 

Ky.—^Aubrey's Adm*x v. Kent, 167 S. 
W.2d 831, 292 Ky. 740—Consolida¬ 
tion Coal Co. V. Ramey, 111 S.W.2d 
438, 271 Ky. 48. 

Neb.—^Pahl v. Sprague, 42 N.W.2d 
367, 152 Neb. 681. 

Okl.—McNeil v. Brogan, 202 P.2d 
696, 201 Okl. 125—Georgia State 
Sav. Ass’n of Savannah, Ga., v. 
Ellas, 164 P.2d 627, 196 Okl. 266— 
Downtown Chevrolet Co. v. Leh¬ 
man, 129 P.2d 678, 191 Okl. 319— 
Howard Greene Torpedo Co. v. Big 
Chief Drilling Co., 102 P.2d 872, 
187 OkL 321—Fidelity Union Cas¬ 
ualty Co. V. Adams, 50 P.2d 284, 
174 Okl. 487—Chicago, R. L & P. 
Ry. Co. V. Kahl, 85 P.2d 731, 168 
Okl. 678. 

Pa,—^Keiper v. Cortright, Com.PL, 11 
Monroe L.R. 67. 

Cause of aotiou uusuppoxted by legal 
evideiLoe 

Ky.—Elliott V. Drury's Adm'r, 200 S. 
W.2d 141, 804 Ky. 93. 

Cause of aotiou unsupported In any 
degree 

Ky.—Shell v. Town of Evarts, 178 
S.W.2d 32, 296 Ky. 602. 

Pailure to sustain allegations of 
pleading 

Ill.—Evans v. Paul F. Beich Co., 85 
N.E.2d 202, 337 IU.App. 98—Plod- 
zien V. Segool, 40 N.E.2d 783, 814 
IlLApp. 40—^Mesce v. City of Chi¬ 
cago, 23 N.E,2d 188, 301 IlLApp. 
429—Cizek v. Union Stock Yard & 
Transit Cow, 19 N.B.2d 110, 298 IlL 
App. 645. 

Okl.—Bell V. Radabaugh, 62 P.2d 79, 
178 Okl. 106—Oklahoma City v. 
Rose, 56 P.2d 776, 176 OkL 607— 
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Provident Life & Accident Ins. Co. 
V. Peace, 52 P.2d 769, 175 Okl. 266. 

66. Okl.—^Morgan Sash & Door Co. 
V. Cullen Lumber Co., 159 P.2d 233, 
195 Okl. 448. 

Pa.—Smith v. Ehler, 76 A.2d 865, 866 
Pa. 111. 

68. Minn.—Kundiger v. Prudential 
Ins. Co. of America, 17 N.W.2d 49. 
219 Minn. 25. 

Wyo.—^In re Lane's Estate, 68 P.2d 
415, 50 Wyo. 119, rehearing denied 
60 P.2d 860. 50 Wyo. 119. 
Counterclaim 

(1) In absence of any evidence 
tending to support defendant's coun¬ 
terclaim, court properly instructed 
Jury that plaintiff was not indebted to 
defendant thereon.—J. & Bw Stevens 
Co. V. Mooneyham. 189 S.EL 780, 211 
N.C. 291, 

<2) Where defendant’s counter¬ 
claim was not supported by any sub¬ 
stantial evidence, court correctly 
gave a peremptory instruction to find 
for plaintiff.—Transamerican lYeight 
Lines v. Marcrome Art Marble Co., 
150 S.W.2d 547, 236 Mo.App. 272. 

67- D.C.—Kelly Famlture Co, v. 
Washington Ry. St Electric Co„ 76 
P.2d 985, 64 App.D.C. 216. 

Ind.—Carmen v. Eli Lilly & Co., 82 
N.E.2d 729, 109 Ind.App. 76. 

Ky.—^Provident Life & Accident Ins. 
Co. of Chattanooga, Tenn., v. Diehl- 
man, 82 S.W.2d 850, 259 Ky. 820. 
N.J.—Cleary v. Meyer Bros., 176 A. 

187, 114 N.J.Law 120. 

Okl.—^Willie & Penlx v. Paramore, 40 
P.2d 1110, 170 Okl. 499—Smith v. 
French. 40 P.2d 1088, 170 OkL 892 
—Wilcox V. Reynolds, 86 P.2d 488, 
169 Okl. 153—Morris v. McLendon, 
27 P.2d 811,167 OkL 68. 

Tex.—Barrett v. Commercial Stand¬ 
ard Ins, Co., Civ.App., 146 S.W,2d 
315. 

Wyo.—^Rosson v. HJrlton, 22 P.2d 195, 
46 Wyo, 540. 

No evidence tendezing isnie essential 
to xeoovesy 

Tex.—Casey v. Jones. Civ.App., 189 
S.W.2d 615, refused for want of 
merit. 

68. Ohio.—Mahoning Nat. Bank v. 
City of Yotingstown, 66 N.R2d 218, 
148 Ohio St 528—Satterthwaite v. 
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Morgan, 48 N.E.2d 653, 141 Ohio 
St 447. 

Wyo.—^In re Lane's Estate, 58 P.2d 
415, 50 Wyo. 119, rehearing denied 
60 P.2d 360, 50 Wyo. 119. 

No eviOenoe against prixna f ao&e case 
Where evidence introduced by 
plaintiff made prima facie case and 
defendant offered no evidence^ court 
properly directed verdict for plain¬ 
tiff.—Villa Rica Mfg. Co. v. General 
American Life Ins. Co., 190 SJSL 49, 
55 Ga.App. 828. 

Affixmaiiye defense not sustained 
Mo.—^Hunt V. U. S. Fire Ins. Co. of 
N. Y.. 198 S.W.2d 778, 239 Mo.App. 
625—^Place v. Parker, App., 180 S. 
W.2d 538, reversed on other 
grounds State ex rel. Place v. 
Bland, 188 S.W.2d 878, 853 Mo. 639. 
Okl.—^Barnes v. Central State Bank, 
250 P.2d 21, 207 Okl. 399—aayton 
State Bank v. Goldesberry, 125 P. 
2d 1005, 190 OkL 560—Motor Mortg. 
Co. V. Hamilton, 64 P.2d 163, 176 
OkL 563. 

69. U.S.—Zentz v. Buchxnan, C.C.A. 
Pa., 103 F.2d 850. 

D.C.—Walford v. McNeill, 100 P.2d 
112, 69 APP.D.C. 247. 

70. Me.—Williams v. Bisson, 46 A.2d 
708, 142 Me. 83. 

7L S.C.—^Dutton V. Atlantic Coast 
Line R. Cow, 88 S.R 263, 104 S.C. 
16, affirmed 88 S.Ct 191, 245 U.S. 
687, 62 L.Ed. 525. 

64 C.J. p 468 note 76. 

No substantial evidence to overcome 
prima fade case 

Iowa.—rGregg v. Middle States Utili¬ 
ties Co. of Delaware, 293 N.W. 66, 
228 Iowa 988, 132 A.L.R. 415. 

72. Vt.—Spaulding v. New York 
Mut. Life Ins. Co., 109 A. 22, 94 
Vt. 42. 

73- Cal.—Hoppe v. Bradshaw, 108 P. 

2d 947, 42 Cal.App.2d 334. 

N.Y.—Kotcher v. Gilbert, 67 N.Y.S.2d 
144, 271 App.Div. 899. 

64 G.J. p 468 note 78. 

74. AtTk.—^Missouri Paa R. Co. v, 
Eubanks, 207 S.W.2d 610, 20$ S.W. 
2d 161, 212 AJrk. 652, reversed on 
other grounds Eubanks v. Thomp¬ 
son, 68 S.Ct 1528, 384 U.S. 854, 92 
L.Ed. 1776, rehearing denied 69 S. 
Ct 14, 385 U.S. 837, 98 KEd. 889. 
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trial,75 and the fact that a court would have been 
authorized to grant a new trial, had a contrary 
verdict been returned, does not necessarily au¬ 
thorize it to direct a verdict it is only where 
it would be the duty of the court, and not where it 
would merely be its right, to order a new trial, that 
verdict may be directed and thus it may not di¬ 
rect a verdict, as it could grant a new trial, on the 
groimd that another verdict would be against the 
preponderance or great weight of the evidence, but 
only where there is an absence of evidence suffi¬ 
cient to sustain the verdict.'^S Moreover, even 
though the verdict must be set aside and new trial 
granted, the court may not direct a verdict unless 
the ground for such action would be the insufficiency 
of the evidence, and cannot do so where it would 
result from a consideration of the weight of the 
evidence, as discussed infra § 279 a, or from matters 


of law or procedure other than insufficiency of the 
evidence, which, taken in connection with tJie testi¬ 
mony, render a new trial appropriate in order to 
secure justice, infra § 259 c. 

c. Where Evidence or Facts Are Undisputed or 
Admitted 

The general rule, with several qualifications, is that 
a direction of verdict may be proper where there Is no 
conflict in the evidence or the material or essential Issues 
are not In dispute, or are agreed on or admitted. 

Ordinarily, the court may properly, or has the 
duty to, direct a verdict where there is no conffict 
in the evidence'^^ or no dispute as to the material 
facts^O which are established by testimony in which 
there is no conflict,®^ and the case, in point of law, 
is clearly with one party or the other.®® So direc¬ 
tion is proper where none of the essential facts 
are in dispute,®® or where the evidence, testimony. 


76- m.—Merlo v. Public Service Co. 
of Nortbern Illinois, 45 N.£3.2d 665, 
381 Ill. 300, followed in 45 N.KSd 
677, 881 Ill. 336—De X.euw. Gather 
& Co. V. City of Joliet, 64 N.B.2d 
779, 827 nLApp. 453—Dickinson v. 
Rockford Van Orman Hotel Co., 63 
N.B.2d 267, 326 ni.App. 686. 

64 C.J. p 468 note 79. 

76. Ill.—^Merlo v. Public Service Co. 
of Northern IlUnois, 45 N.E.2d 665, 
381 HI. 300, followed in 45 N.E.2d 
677, 381 Ill. 336—De Leuw, Gather 
& Co. V. City of Joliet, 64 N.B.2d 
779, 327 IlLApp. 463—^EUckinson v. 
Rockford Van Orman Hotel Co., 63 
N.E.2d 257, 326 Ul.App. 686. 

64 C.J. p 468 note 80. 

Tba teat to be applied is not wheth¬ 
er court might, in exercise of its dis¬ 
cretion, grant a new trial, but wheth¬ 
er from the whole evidence it clearly 
appears that it would be its manifest 
duty to set aside a contrary verdict. 
—^Kundiger v. Prudential Ins. Co. of 
America, 17 N.W.2d 49, 219 Minn. 25 
—Applequist v. Oliver Iron Mining 
Co., 296 N.W. 18, 209 Minn. 230. 

77. U.S.—^Pennsylvania R. Co. v. 
Chamberlain, N.Y.. 53 S.Ct 391, 288 
XJ.S. 338, 77 LwEd. 819. 

Cal.—^Robbiano v. Bovet, 24 P.2d 466, 
218 Cal. 589. 

D.C.—Wardman v. Washington Doan 
& Trust Co., 90 F.2d 429, 67 App. 
D.C. 184—^Lyons v. Liberty Nat 
Bank, 89 P.2d 486, 67 App.D.C. 14. 
Fla.—American Dist Elec. Protective 
Co. V. Seaboard Air Line Ry. Co., 
190 So. 820. 

64 C.J. p 468 note 81. 

Verdict manifestly contrary to evl- 
daoioe 

U.S.—McVearry v. Fidelity & Casu¬ 
alty Co. of New York, C.CA-Tex., 
87 P.2d 963. 


78. D.C.—Wartben v. Hammond, 5 
APP.D.C. 167. 

64 C.J. p 468 note 82. 

Weight or preponderance of evidence 
generally see supra S 257 f (2). 

78. U.S.—^Price-Williams v. New 
York Life Ins. Co.. aCJLFla.. 101 
F.2d 482, certiorari denied 59 S.Ct 
1044, 307 U.S, 647, 83 L.Ed. 1527— 
Clarke v. Order of United Commer¬ 
cial Travelers of America, C.C.A. 
Ga., 79 P.2d 664. 

Ala.—Chichester v. First Nat Bank 
of Birmingham, 5 So.2d 772, 242 
Ala 227—Coffee County v. Berry, 
54 So.2d 790, 36 AJaApp. 247, cer¬ 
tiorari denied 54 So.2d 792, 256 Ala 
381—New York Life Ina Co. v. 
Torrance, 153 So. 458, 26 AlaA.pp. 
88, certioraxl denied 153 So. 468, 228 
Ala 286. 

Ark.—^Burcher v. Casey, 83 S.W.2d 78, 
190 Ark. 1055. 

Ga—^Davis v. Wright 63 S.B.2d 405, 
207 Ga 590—Jones v. Smith, 63 S. 
B.2d 406, 207 Ga 690—Yablon v. 
Metropolitan Life Ins. Co., 38 S.B. 
2d 534, 200 Ga 693—Hughes v. 
Cobb, 23 S.B.2d 701, 195 Ga 213— 
Wright V. Central of Ga Ry. Co., 
69 S.R2d 902, 85 GaApp. 654— 
Charles S. Jacobowitz Co. v. Fer¬ 
guson, 51 S.B.2d 681, 78 GkuApp, 
589—^Dodd v. Callaway, 46 S.R2d 
740, 76 GaApp. 629. 

Ind.—Boston v. Chesapeake & O. Ry. 
Co.. 61 N.B.2d 326, 228 Ind. 426— 
Bell V. Bell, 29 N.R2d 358, 108 
Ind.App. 436—Kettner v. Jay, 26 
N.B.2d 646, 107 Ind.App. 643— 

Farmers & Merchants Bank of 
Hanna v. Peoples Trust & Savings 
Bank of La Porte, 199 N.R 892, 101 
IndApp. 474—Coca Cola Bottling 
Co. V. Wheeler, 193 N.B. 386, 99 
IndApp. 602—Coddens v. Chicago 

. Nat Life Ins. Co., 190 N.R 367, 
98 Ind.App. 625—^Phelan v. Bdgley, 
189 N.R 636, 98 IndApp. 429— 
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Hamble v. Brandt 189 N.R. 588, 98 
Ind. App. 399. 

Iowa—Gregg v. Middle States Utili¬ 
ties Co. of Delaware, 293 N.W. 66, 
28 Iowa 983, 132 AL.R. 415. 

Ky.—Thomas Jefferson Fire Ins. Co. 
of Louisville v. Barker, 261 S.W.2d 
862—EZroger Grocery & Baking Co. 
V. Diebold, 124 S.W.2d 605, 276 Ky. 
849. 

Mont—Hoeh v. Kirby, 89 P.2d 667, 
98 Mont 391. 

Neb.—Storz Brewing Co. v. Brown, 
47 N.W.2d 407. 164 Neb. 204—Nes- 
lund v. Klnnan, 261 N.W. S58, 129 
Neb. 279. 

Pa—Gaughan v. Metropolitan Life 
Ins. Co., Com.Pl., 60 Lack.Jur. 9. 
Tenn.—Wilkes v. National Life & Ac¬ 
cident Ins. Co., 7 Tenn.App. 36. 

64 C.J. p 468 note 86, p 470 note 96, p 
471 note 97. 

Undisputed facts as raising Question 
for court see supra § 210. 

Statute authorizing dlrectiou held 
oonstltational 

Ga—^Howard v. Atlantic Coast Line 
R. Co., 66 S.B.2d 87, 84 GaApp. 
807. 

Sufrtalnlng of special plea 
Whether defendant is entitled to 
general affirmative charge depends on 
whether all evidence sustains one or 
more of special pleas filed without 
conflict.—Sovereign Camp, W. O. W., 
V. Slrten, 175 So. 589, 234 Ala 421. 
80b Ark.—United Van Lines v. Hal¬ 
ey, 218 S.W.2d 716, 214 Ark. 938. 

64 C.J. p 469 note 87. 

81. Iowa—^Kern v. Kiefer, 215 N.W. 
607, 204 Iowa 490. 

64 C.J. p 469 note 88. 

82. U.S.—^Teis v. Smuggler Min. Co., 
Colo., 168 F. 260, 85 CGA 478, 15 
L.RA.N.S., 898. 

64 C.J. p 469 note 89. 

83. Neb.—^Keeley Institute v. Wade, 
85 N.W. 288, 61 Neb. 313. 
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or material issues or facts are all one way, un- 1 peached,and where the evidence, testimony, or 
disputed, uncontradicted, uncontroverted, or unim- j material issues or facts are ample or suffi- 


Pa.—Ango V. Westmoreland Coal Co., 
Com.Pl., 22 WestCo. 8. 

64 C.J. p 469 note 90. 

84. U.S.—U. L. R. B. V. Grower- 
Shipper Vegetable Ass'n of Central 
California, C.CJL9, 122 P.2d 368— 
Oklaboma Natural Gas Co. v. Mc¬ 
Kee. C.C.A.Okl.. 121 F.2d 583—Coen 
V. American Sur. Co. of New York, 
C.C.A.MO., 120 P.2d 393, certiorari 
denied 62 S.Ct 128, 314 U.S. 667, 86 
Li.Ed. 534—National Mut. Cas. Co. 
of Tulsa, Okl., V. Kisenhower, C.C. 
A.Kan., 116 F.2d 891—Kvans v. 
Teche Iiines, C.OA.Mlss., 112 F.2d 
938—Walkup v. Bardsley, O.CA.. 
Minn., Ill F.2d 789—Mutual Benefit 
Health & Accident Ass’n v. Snyder, 
aC.A.Mich.. 109 F.2d 469—Farr Co. 
V. Union Pac. B. Co., C.C.A.C 0 I 0 ., 
106 F.2d 437— Zentz v. Buchman, 
aC.A.Pa., 103 P.2d 850—Central 
Surety & Insurance Corp. v. Mur¬ 
phy. aCJLKan., 103 P.2d 117— 
Egan Chevrolet Co. v. Bruner, C.C. 
A.Minn.. 102 F.2d 878, 122 A.L..R. 
987—^Pacific Can Co. v. Hewes, C.C. 
A.Wash., 95 F.2d 42—Chambers v. 
Skelly on Co., C.C.A.Kan., 87 F.2d 
853—Svenson v. Mutual Life Ins. 
Co. of New York, C.C.A.S.I>., 87 F. 
2d 441—^Hartl v. Chicago, M., St. 
P. & P. R. Co., C.CJLI11., 73 F.2d 
875—^Detroit Fire & Marine Ins. Co. 
V. Oklahoma Terminal Mevator 
Co.. aCJLOkl., 64 P.2d 671—Hicks 
V. Georgia Casualty Co., C.O.A.Tex., 
63 F.2d 157—First Nat. Bank & 
Trust Co. of Muskogee v. Heilman, 
C.C.A.E:an., 62 F.2d 157—Garrison 
V. U. S„ C.C.A.S.a, 62 F.2d 41— 
Major V. McCurdy, D.C.S.C., 118 F. 
Supp. 587—^Brown v. Baltimore & 
O. R. Co., D.C.Ohio, 28 F.Supp. 158 
—^Roberts v. U. S., D.C.Idaho, 17 F. 
Supp. 641—Evans v. U. S., I>.C. 
Idaho, 6 F.Supp. 107—Oliver v. 
Northwestern Mut. Life Ins. Co., 
I>.C.Pa.. 2 F.Supp. 266, affirmed, O. 
C.A., 66 P.2d 560. 

Ala—^Batson v. Birmingham Trust & 
Savings Co., 4 So.2d 307, 241 Ala 
$29—0*Bar v. Southern Life & 
Health Ins. Co., 168 So. 580, 232 
Ala 459—Porter Coal Co. v. Davis, 
165 So. 93, 231 Ala 359. 

Ark.—Woodmen of the World Life 
Ins. Soc. V. Reese, 176 S.W.2d 708, 
206 Ark. 530—Gazette Pub. Co. v. 
Brady, 162 S.W.2d 494. 204 Ark. 
396. 

Cal.—Parker v. James E. Granger, 
Inc., 52 P.2d 226, 4 Cal.2d 668, ap¬ 
peal dismissed and certiorari de¬ 
nied Parker v. James Granger, Inc., 
56 S.CL 958, 298 U.S. 644. 80 L.Ed. 
1375—^Bardin v. Case, 221 P.2d 292, 
99 Cal.App.2d 137—Washer v. Bank 
of America Nat. Trust & Sav. 
Ass'n, 197 P.2d 202, 87 Cal.App.2d 
501—Bruce v. Rlsley, 59 P.2d 847, 
15 CaLApp.2d 659. 


Colo.—Gordon v. Clots worthy, 257 
P.2d 410, 127 Colo. 377. 

D.C.—Wilson V. Borden, 62 P.2d 866, 
61 APP.D.C. 327, certiorari denied 
53 S.Ct. 506, 288 U.S. 615, 77 L.Ed. 
988—Greene v. Mindell, Mun.App., 
72 A.2d 775. 

Fla—^Duval Laundry Co. v. Reif, 177 
So. 726, 130 Fla 276—New England 
Mut. Life Ins. Co. v. Huckins, 173 
So. 696, 127 Fla 540. 

Qa—Davis v. Penn. Mut Life Ins. 
Co., 41 S.E.2d 406. 201 Ga 821, cer¬ 
tiorari denied 67 S.Ct 1353, 331 U.S. 
829. 91 L.Ed. 1844. 

Ill.—Hughes V. Bandy, 87 N.E.2d 855, 
404 HI. 74—George v. E. I. Du Pont 
De Nemours & Co., 109 N.R2d 892, 
348 IlLApp. 495—Lane v. Bobis, 91 
N.E.2d 106, 340 lUJlpp. 10—De 
Leuw, Gather & Co. v. City of Joli¬ 
et. 64 N.K2d 779, 827 HLApp. 458— 
Dickinson v. Rockford Van Orman 
Hotel Co., 63 N.E.2d 257, 326 BL 
App. 686. 

Ind.—^Taylor v. Altgelt, 67 N.E.2d 
531, 224 Ind. 283—Slinkard v. Babb, 
112 N.E.2d 876, rehearing denied 
117 N.E.2d 564—Chacker v. Marcus, 
86 N.B.2d 708, 119 Ind.App. 672. 
rehearing denied 89 N.E.2d 455, 119 
IndAipp. 672—^Buddenberg v. Mor¬ 
gan, 88 NJa3.2d 287, 110 IndApp. 
609. 

Iowa—Roth V. Headlee, 29 N.W.2d 
928, 288 Iowa 1340—Gregg v. Mid¬ 
dle States Utilities Co. of Delaware, 
293 N.W. 66, 228 Iowa 933, 132 A. 
L.R. 415—Baker v. General Amer¬ 
ican Life Ins. Co., 268 N.W. 556, 
222 Iowa 184. 

TTo-n. —Corpns Jtiris cited in. Thomp¬ 
son V. Richards, 146 P.2d 859, 861, 
158 Kan. 178. 

Ky.—Mahan v. Able, 251 S.W.2d 994 
—^Thomas Jefferson Fire Ins. Co. of 
Louisville V. Barker, 251 S.W.2d 
862. 

Md.—S<haub v. Community Cab, 81 
A.2d 597, 198 Md. 216—Eisenhower 
V. Baltimore Transit Co., 59 A.2d 
313, 190 Md, 528—^Baltimore Trans¬ 
it Co. V. Young, 66 A.2d 140, 189 Md. 
428. 

Mass.—Great Barrington Sav. Bank 
V. Day. 192 N.E. 588, 288 Mass. 
181, 

Mo.—Corpus dtiris cited in Rogers v. 
Thompson, 265 S.W.2d 282, 287— 
Cieslinski v. Clark, App., 228 S.W. 
2d 139—^Hunt v. U. S. Fire Ins. Co. 
of N. Y.. 193 S.W.2d 778, 289 Mo. 
App. 625—Gilpin v. ABtna Life Ins. 
Co., 132 S.W.2d 686, 234 Mo.App. 
566. 

Neb.—Armer v. Omaha & Council 
Bluffs St Ry. Co., 44 N.W.2d 640. 
153 Neb. 352—Witthauer v. Paxton- 
Mitchell Co., 19 N.W.2d 865, 146 
Neb. 436—Burchmore v. BL M. Byl- 
lesby & Co.. 1 N.W.2d 327. 140 Neb. 
608—^Fairmont dreamery Co. v. 
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Thompson, 298 N.W. 551, 189 Neb. 
677. 

N.J.—Trinkle v. Pennsylvania R. Co., 
184 A. 816, 116 N.J.Law 488. 

N.M.—Goldenberg v. Village of Capl- 
tan, 203 P.2d 370. 53 N.M. 137. 

N.Y.—Ward v. Bochino, 46 N.T.S.2d 
54, 181 Misc. 355, affirmed 60 N.Y.S. 
2d 336, 268 App.Div. 814, appeal 
denied 60 N.Y.S.2d 781, 268 APP.Div. 
887, and motion dismissed 60 N.E. 
2d 760, 294 N.Y. 675. 

Ohio.—^Mahoning Nat. Bank v. City 
of Youngstown, 56 N.E.2d 218, 143 
Ohio St 523. 

Okl.—Geschwind v. Brorsen, 258 P. 
2d 619, 208 OkL 683—Brown v. Say¬ 
lor. 228 P.2d 187, 204 Okl. 164— 
State, for Use of Board of County 
Oom'rs of Creek County ex rel. 
Jennings v. Strange, 209 P.2d 691, 
202 OkL 11—Yellow Cah Operating 
Co. V. Robinson. 106 P.2d 635, 187 
Okl. 669—Rosser v. Texas Co., 48 
P.2d 827, 173 Okl. 309—Frazier v. 
PoweU. 37 P.2d 920, 169 OkL 637— 
Read v. Automobile Inv. Co., 29 P. 
2d 62. 167 Okl. 184—Briggs v. 
Wright 18 P.2d 580. 162 Okl. 183. 
S.C.—Greenville County v. Stover, 17 
S.E.2d 535, 198 S.C 240. 

S.D.—Crllly v. Fitzsimmons, 48 N.W. 
2d 62, 73 SJ>. 646. 

Tenn.—^Hill v. Castnei>*Knott Dry 
Goods 06., 166 S.W.2d 638, 25 Tenn. 
App. 230—Supreme Liberty Life 
Ins. Co. V. Pemelton, 148 S.W.2d 1, 
24 Tenn.App. 676—Ward v. South¬ 
ern Ry. Co., 16 Tenn.App. 380— 
Jackson v. Texas Co., 10 Tenn.App. 
235—Williams v. Bass, 8 Tenn.App. 
482. 

Tex.—Clark v. National lAfe & Acc. 
Ins. Co., 200 S.W.2d 820, 145 Tex. 
575—Wenzel v. Brooks-Asbeck, 
Inc., Civ App., 211 S.W.2d 611, re¬ 
fused no reversible error—Lewis v. 
Texas & N. O. R. Co., Civ.App., 199 
S.W.2d 186, error refused no revers¬ 
ible erroi^Walker v. Simons, Civ. 
App., 197 S.W.2d 223—Coca-Cola 
Bottling Co. of Fort Worth v. Bur¬ 
gess, CivApp., 195 S.W.2d 879, er¬ 
ror refused no reversible error— 
Casey ▼. Jones, CivApp., 189 S.W. 
2d 516, refused for want of merit— 
Dallas Ry. & Terminal Co. v. Glenn, 
CivApp., 144 S.W.2d 961, error dis¬ 
missed, judgment correct 
Vt—Brown v. Maryland Cas. Co., 11 
A.2d 222. Ill Vt 80, 129 A.L.R 
1404. 

Wash.—Winsor v. Smart’s Auto 
Freight Co., 171 P.2a 251, 25 Wash. 
2d 383—O’Neil v. Crampton, 140 P. 
2d 808,18 Wash.2d 579. 

W.Va.—Adkins v. Aetna Life Ins. Co., 
48 S.B.2d 872, 130 W.Va 362. 

Wls.—Johann v. Milwaukee Elec. 
Tool Corp., 69 N.W.2d 637, 264 Wls. 
447, certiorari denied Milwaukee 
Mec. Tool Corp. v. Johann, 74 S.Ct 
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dent,*® and where th^ are sudi that no conflicting | inferences are permissible,** the inferences there- 


477, S47 TJ.S. 913, 93 UEd. 352— 
Thonl V. Bancroft Dairy Co., 39 N. 
W.2d 690, 256 Wis. 677—Eckhardt 
V. Industrial Commission, 7 ir.W.2d 
841, 242 WIs. 326—Smith v. Fabst, 
288 N.W. 780. 233 W4s. 489—Rusch 
V. Sentinel-News Co., 260 N.W. 406, 
212 Wis. 630. 

64 C.J. p 469 note 91—8 C,J. p 1060 
note 38. 

Evidence giving rise to differing con¬ 
clusions or Inferences see infra S 
269 d. 

No mhstaiLtial dispute 
Tex.—Casey v. Jones, Clv.App., 189 
S.W.2d 616, refused for want of 
merit. 

Material determinative evldenoe un¬ 
disputed 

Tenn.—^De Zalb County v. Tennessee 
Electric Power Co., 67 S.W.2d 665, 
17 T6im.App. 343. 

tJUdisputed evldeaLoe entltaiiig j^Laln*-: 
tiff to judgment 

Ohio.—City of Cincinnati v. Board of 
Education of City School Dist. of 
City of Cincinnati, 27 N.E.2d 413. 63 
Ohio App. 649, appeal dismissed 31 
N.E.2d 440. 137 Ohio St. 568. 
Befusal of dlxeetlou as reversible eru 
ror 

U.S.—New York, C. & St D. R. Co. v. 
Kelly, C.C.A.Ind., 70 P,2d 648, cer- I 
tiorari denied Kelly v. New York, 
C. & St I* R. Co., 65 S.Ct 110, 293 
U.S. 695, 79 L..Bd. 689. 

W.Va.—^Ballengee v. Whitlock, 74 S.B. 
2d 780. 

64 C.J. p 471 note 97 [a]. 

Verdict as matter of law 
Where plaintiff was not entitled to 
recover under the facts which were 
not in dispute, court should have di¬ 
rected Jury to return a verdict for 
defendant as a matter of law.—^Blel- 
man v. City of Chicago, 41 N.E.2d 973, 
314 IllJiLpp. 471. 

Seasonable inferences; probable 
cause 

It is only where the facts are not 
in dispute and those facts, and the 
reasonable Inferences therefrom, 
amount to probable cause, that a 
judge may direct a verdict for de¬ 
fendant.—Cohen v. Ht Bros., 70 A.2d 
419, 166 Pa.Super. 206. 

Making of case for jury 
On motion for directed verdict, 
where facta are undisputed, court de¬ 
termines whether evidence makes 
case for Jury.—Welch v. Minkel, 246 
N.W. 775, 215 Iowa 848. 

Xnterested witness 
When evidence of an Interested 
witness is direct and positive on 
point at issue, and there are no cir¬ 
cumstances tending to discredit or 
impeach his testimony, such testi¬ 
mony will justify an instructed ver¬ 
dict.—^Trotter v. McLennan County 
Water Control & Imp. Dlst. No. 1, j 


Tex.CIv.App., 252 S.W.2d 734, error 
dismissed. 

No proof oountervaUing instrument 
in evidence.—Weinstein v. Citizens* 
Bank of Lexington, Tenn., 76 So. 397, 
200 Ala. 69. 

Measurement of unimpeaohed testi- 
mony 

Unimpeached witness* testimony 
cannot be arbitrarily disregarded, but 
must be measured by standard of 
common experience.—Catlett v. 
Chestnut, 146 So. 241, 107 Fla. 498, 
91 A.L.R. 212. 

Overcoming plaintiirs pvima facie 

case 

On introduction of evidence which 
is in writing or is matter of record, 
stands undisputed, and serves to 
overcome and destroy prlma facie 
case made by plaintiff, court may de¬ 
clare legal effect of writing or rec¬ 
ord by giving peremptory Instruction 
for defendant.—^Tinsley v, Washing¬ 
ton Nat. Ins. Co.. Mo.App., 97 S.W.2d 
874. 

Amount of damages 

(1) Where amount of damages Is 
not in dispute, court may direct a 
verdict for amount due.—^Home Ins. 
Co. of New York v. Savage, 103 S.W. 
2d 900, 231 Mo.App. 669—64 C.J. p 470 
note 96 [b] <18). 

(2) Where amount of recovery is 
not in controversy and is determin¬ 
able from pleadings or contract by 
mere mathematical calculation, court 
may direct jury to return verdict for 
specified €unount, if they find for 
plaintiff.—^Morris v. Freyer, MoJ^pp., 
161 S.W.2d 616. 

(3) Where amount of damages sus¬ 
tained by seller because of breach of 
contract by buyers was clearly shown 
by undisputed evidence, he was en¬ 
titled to a peremptory Instruction In 
action for damages for breach.— 
Gardner v. Reed, 42 So.2d 206, 207 
Miss. 306. 

(4) In action on surety bo-nd, 
wherein only evidence as to damages 
was Judgment which had been ob¬ 
tained against principal, judgment 
was conclusive as to damages and 
authorized direction of verdict as to 
amount of damages despite existence 
of jury question £ls to whether sure¬ 
ties were liable In any sum. raised by 
defense of forgery.—Home Ins. Co. of 
New York v. Savage, 108 S.W.2d 900, 
231 MO.APP. 569. 

(6) Where evidence relating to 
amount of damages plaintiffs sus¬ 
tained was not contradicted in any 
manner, if there had been motion for 
insrtructed verdicts in favor of plain¬ 
tiffs at close of all evidence, court 
would have had authority to grant it. 
—City of Tucson v, Apache Motors. 
246 P.2d 265, 74 Afiz. 98. 
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(6) Where defendant’s testimony 
showed that he owed plaintiffs 
amount sued for, less certain credit 
claimed, court did not err in directing 
a verdict for plaintiffs for the amount 
claimed less the amount of the cred¬ 
it claimed by defendant 

Ga.—^Po-rd v. Jones, 17 S.B.2d 756, 66 
Ga.App. 238. 

Tex.—^McCasklU v. Davis, Civ.App., 
134 S.W.2d 788. 

(7) However, it has been held er¬ 
ror, in actio-ns for money, for the tri¬ 
al court to calculate the interest for 
the jury, and tell them to render a 
verdict for a definite sum.—Large v. 
Frick Oo., 256 S.W. 90, 215 MoJlpp. 
232. 

Defense 

(1) Defendant may make motion 
for directed verdict whex^ver com¬ 
plete defense has been made out by 
uncontradicted evidence.—OEtltchle v. 
Long Beach Community Hospital 
Ass'n, 34 P.2d 771, 139 CaLApp. 688. 

(2) Where an affirmative defense 
Is established by uncontradicted or 
undisputed evidence, it is duty of tri¬ 
al court to direct verdict for defend¬ 
ant. 

Ill.—^Puller V. De Paul University, 12 
N.E.2d 218, 293 ULApp. 261. 

Tex.—Phipps V. Evans, Olv.App., 256 
S.W.2d 893, reversed on other 
grounds Evans v. Phipps, Sup., 269 
S.W.2d 728. 

Jury’s view of damaged goods did 

not deprive court of right to direct 
verdict for plaintiff on undisputed 
testimony as to value of goods.— 
Rountree v. Farmers Cotton Oil Co., 
182 S.W.2d 464, 207 Ark. 690. 

85. Mo.—Badger Lumber Co. v. 
Muehlebach, 83 S.W. 546, 109 Mo. 
App. 646. 

Okl.—Central L. Ins. Soc. v. Pyburn, 
222 P. 683, 97 Okl. 141. 

One legal result 

Where law, as applied to uncontro¬ 
verted evidence, is productive of but 
on legal result, court should direct 
verdict.—0*Donnell v. Laggren Bros. 
Co., 168 A. 460, 111 N.J.Law 819. 

Where evidence fully makes out 
p l ai n ti ff ’s case and there is no evi¬ 
dence to contradict or rebut it, a 
peremptory charge for a verdict In 
his favor is proper.—New England 
Mut. Life Ins. Co. v. Huckins, 173 
So. 696, 127 Fla. 640. 

86. Colo.—^Pedderson v. Goode, 146 
P.2d 981, 112 Colo. 88. 

Ind.—Taylor v. Altgelt, 67 N.B.2d 
631, 224 Ind. 283—Coca Cola Bot¬ 
tling Co. V. Wheeler, 193 N.E. 386, 
99 Ind.App. 502—Coddens v. Chica¬ 
go Nat. Life Ins. Co., 190 N.E. 367, 
98 InOLApp. 626. 

N.C.—^La/>Vecchla v. North Carolina 
Joint Stock Land Bank of Durham, 
9 S.E.2d 480, 218 N.a 86. 
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from not being in doubt,8*7 or being certain, neces¬ 
sary, or undisputed.88 Further, a verdict should 
also be directed where the evidence, even though 
conflicting, is of such a conclusive nature as to 
permit no serious dispute.^® 

On the other hand, it has been held that the 
mere fact that the evidence is uncontradicted does 
not of itself warrant the court in directing a ver¬ 
dict,®® as where the testimony is inherently improb- 
able.®i Uncontradicted evidence which is discred¬ 
ited in any of the modes recognized by law does not 
establish a fact as a matter of law for the purpose 
of a motion for peremptory instructionsand, gen¬ 
erally, the testimony of a party, although undis¬ 
puted,®® or his uncontradicted and uncorroborated 
testimony,®^ or the uncontradicted testimony of in¬ 
terested witnesses,®® is insufficient to authorize or 
support an instructed or directed verdict. So, 
despite undisputed evidence, a direction may be im¬ 
proper and a refusal to direct proper where there 
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is room for divergent inferences and conclusions, 
as discussed infra § 259 d, or where the tmcon- 
troverted evidence relied on is oral testimony.®® 

Where the test is the sufficiency of the evidence 
to warrant another verdict or different inferences, 
as discussed supra subdivision b of this section, 
in order to authorize a direction, it is not necessary 
that there should be an utter absence of conflict in 
the evidence to deprive the court of the right to 
direct;®"^ if there is a conflict, it must be a substan¬ 
tial one;®® where there is no substantial conflict in 
the evidence,®® or the conflict, if any, is beyond ques¬ 
tion not substantial but is a mere shadow of form,^ 
the court may direct a verdict, and it is its duty to 
do so.® 

Conflicts on immaterial issues only. Conflicts in 
the evidence as to mere immaterial matters only will 
not impair the right of the court to direct a ver¬ 
dict.® 


Utah.—Law v. Smith, 98 P. 800, 34 
Utah 394. 

mo favorable Inferenoe for plaintiff 
U.S.—Oliver v. Northwestern Mut. 
Life Ins. Co., D.C.Pa., 2 F.Supp. 
266, affirmed, C.C.A., 66 F.2d 560. 

87. N.J.—^McCarthy v. Metropolitan 
L. Ins. Co., 69 A. 170, 76 N.J.Law 
887. 

64 C.J. p 470 note 94. 

88. U.S.—Chicago Great Western R. 
Co. V. Healy, Iowa, 86 F. 245, 30 
C.C.A. 11. 

Ind.—Checker v, Marcus, 86 N.F.2d 
708, 119 Ind.App. 672, rehearing 
denied 89 N.E.2d 456, 119 Ind.App. 
672. 

89. U.S.—-National Mut Cas. Co. of 
Tulsa, Okl., V. Eisenhower, C.CLA. 
Kan., 116 F.2d 891. 

90. Or.—^Rivers Bros. v. C. F. T. Co., 
264 P. 368, 124 Or. 167—Ford v. 
Schall, 236 P. 746, 114 Or. 688. 

BvideiLoe not binding on oonrt 

Even though evidence is uncontro¬ 
verted, it is not necessarily binding 
on court on motion for directed ver¬ 
dict.—Catlett v. Chestnut, 146 So. 241, 
107 Fla. 498, 91 A.L.R. 212. 
Seanlrement of belief by jury 
If all evidence is practically one 
way with respect to essential facts, 
verdict may be instructed, if Jury be¬ 
lieve testimony.—^Brady v. Funeral 
Benefit Ass’n of State Camp Patriotic 
Order Sons of America of North Car¬ 
olina, 169 S.E. 823, 205 N.C. 6. 

91. Okl.—White v. Roach, 26 P.2d 
338, 165 OkL 143. 

98. Tenn.—Standard Oil Co. of Lou¬ 
isiana v. Roach, 94 S.W.2d 63, 19 
TenmApp. 66L 


93. Tex.—Routte v, Guarino, CSv. 
App., 216 S.W.2d 607, refused no re¬ 
versible error. 

64 C.J. p 482 note 60 Ib]. 

TestimoBy as not undisputed; oor- 
roboratioiL 

(1) Testimony of a party is never 
regarded as undisputed in determin¬ 
ing legal sufficiency of evidence as 
against a directed verdict.—Connell 
V. Robinson, 228 S.W.2d 475, 217 
Ark. 1. 

(2) Ordinarily, testimony of a liti¬ 
gant is not regarded as undisputed 
so as to justify a directed verdict in 
his favor, even though undisputed by 
other evidence, since his interest in 
result of litigation puts testimony in 
question; but where a litigant’s tes¬ 
timony is undisputed by other evi¬ 
dence and fully corroborated, it may 
be regarded as undisputed, so as to 
justify directed verdict.—Glidewell v. 
Polk, 178 S.W.2d 69. 206 Ark. 890. 

(3) Under rule that testimony of a 
party is considered as contradicted, 
defendant in action to recover pro¬ 
ceeds of a government check could 
not rely on his own testimony as to 
purchase of check in good faith in or¬ 
der to meet requirement for a direct¬ 
ed verdict in his favor that evidence 
of purchase in good faith must be 
uncontroverted.—^McCollum v. Grab- 
er, 184 S.W.2d 264, 207 Ark. 1053. 

94. Tex.—^Flack v. First Nat. Bank 
of Dalhart, 226 S.W.2d 628, 148 Tex. 
495—^Bartsch v. Ruby, Civ.App., 229 
S.W.2d 105, mandamus overruled. 

64 C.J. p 482 note 60 £b]. 

95. N.Y.—^Bloomingdale v. Southern 
Nat. Bank, 71 N.Y.S. 306, 63 App. 
Div. 72. 

64 C.J. p 482 note 60 [b]. 
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98« Mo.—Gardner v. Linwedel, App., 
192 S.W.2d 613. 

64 C.J. p 482 note 60 [a]. 

Oral evidence for party having bur¬ 
den of proof see supra § 257 g. 

Bnle limited 

However indisputable may be proof 
resting on oral evidence, trial judge 
may not assume its truth, even 
though uncontradicted, to the extent 
of directing verdict; yet this does 
not mean that perverse or capricious 
verdict or one plainly against weight 
of evidence must be allowed to stand. 
—^Ella V. Olszewski, 84 A2d 188, 368 
Pa. 678. 

97. Cal.—Fanner v. Fairbanks, 162 
P.2d 26, 71 Cal.App.2d 70—Keller 
V. Markley, 122 P.2d 614, 60 CaL 
App.2d 155. 

64 C.J. p 471 note 4. 

98. Cal.—Fanner v. Fairbanks, 162 
P.2d 26, 71 Cal.App.2d 70—Keller 
V. Markley, 122 P.2d 614, 50 Cal. 
App.2d 155—^United Air Services v. 
Scunpson, 86 P.2d 366, 30 Cal.App.2d 
185. 

Fla.—Gray v. Callahan, 197 So. 396, 
143 Fla. 673, 

N.Y.—Bank of U. S. v. Manheim, 189 
N.B. 776, 264 N.Y. 45, reargument 
denied 191 N.E. 540, 264 N.Y. 511. 
64 C.J. p 471 note 5. 

99. Cal.—^Farmer v. Fairbanks, 162 
P.2d 26, 71 Cal.App.2d 79. 

64 C.J. p 472 notes 6, 8. 

1. Cal.—^In re Sharon’s Estate, 177 
P. 283. 179 CaL 447. 

64 C.J. p 472 notes 7, 8. 

2. Vt—Waycott v. Metropolitan L. 
Ins. Co., 24 A 992, 64 Vt. 221, 38 
Am.S.R 923. 

64 C.J. p 472 note 9 fa]. 

3. Ga.—Summer v. Strayhorn, 199 S. 
E. 108, 186 Ga. 755—Veal v. Jenk- 
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Evidence or facts agreed on or admitted. Where 
the evidence or facts in the case are expressly 
agreed on or admitted, direction thereupon is, or 
may be, proper,^ as where a conceded fact shows 
that the evidence on one side cannot be true,^ at 
least where the law, as applied to such evidence, is 
productive of but one legal result.® So admissions 
in pleadin'gs may establish facts justif 3 ring direc¬ 
tion of a verdict.^ Direction may also be proper 


where the case made by plaintiff is admitted,^ or 
where defendant admits that plaintiff is entitled to 
a verdict.® 

d. Where Evidence for Adverse Party Estab¬ 
lishes Movant’s Case 

A party’s own evidence may disclose matters destruc¬ 
tive of his case, so as to Justify direction of verdict 
against him. 

Where a party’s own evidence discloses facts or 


ins, 197 S.E. 328, 58 GkuApp. 4— 
Hamlin v. Lupo, 101 S.B. 6, 24 Ga. 
App. 408. 

Tenn.-^ackson v. Texas Co., 10 TeniL 
App. 235. 

64 C.J. p 472 note 10. 

Bole mider statute 
Ga.—GrifBn v. Barrett, 187 S.B. 828, 
183 Ga, 162—Seabolt v. Christian, 
60 S.E.2d 540, 82 Ga»App. 167— 
Berger v. Georgia Power Co., 49 

S.E.2d 668, 77 Ga.App. 672—Oliver 

V. Wayne, 199 S.E. 841, 58 Ga.App. 
787. 

4. Ark.—-Woodmen of the World 
Life Ins. Soc. v. Reese, 176 S.W.2d 
708, 206 Ark. 530. 

Ky.—Spencer's Adm'r v. ITsel, 71 S. 

W. 2d 956, 254 Ky. 508. 

N.C.—Home Finance Co. of George¬ 
town V. O’Daniel, 74 S.B.2d 717, 237 
N.C. 286—LarVecchia v. North Car¬ 
olina Joint Stock Land Bank of 
Durham. 9 S.B.2d 480, 218 N.C 35 
—Commercial Banking Corporation 
V. Linthicum, 177 S.K 398, 207 N.a 
465. 

Pa.—^Brotherhood of Locomotive En¬ 
gineers V. Douglas, 33 A.2d 69, 162 
Pa.Super. 443. 

64 C.J. p 471 note 2. 

Evidence giving rise to differing con¬ 
clusions or inferences see infra § 
269 d. 

Utigaat hsia honxid hy admissions 

(1) Generally.—Stanolind Oil & 
Gas Co. V. State, 145 S.W.2d 569, 136 
Tex. 6—Patrick v. Reed, Civ.App., 
253 S.W.2d 444—Higgins v. BUgglns, 
CivApp., 246 S.W.2d 271—La Fleaur 
V. Kinard, CSvApp., 161 S.W.2d 144, 
error refused. 

(2) Admission in party’s testimo¬ 
ny.—La Fleaur v. Kinard, supra. 

Where defendant admitted a pxlma 
facie case^ and his evidence did not 
sustain his defense, the direction of 
verdict for plaintiff was not error.— 
Longley v. Johnson, 95 S.E. 315, 22 
Ga.App. 96. 

Stipulation; aUegatlons true as mat¬ 
ter of law 

Where stipulation between parties 
and evidence introduced by plaintiff 
showed without dispute that allega¬ 
tions in petition were true, and as a 
matter of law they demanded a ver¬ 
dict for plaintiff, directed verdict for 
him was not error.—^Davls v. Penn 
Mut Life Ins. Co., 41 S.E.2d 406, 201 


Ga. 821, certiorari denied 67 S.Ct. 
1353, 331 TJ.S. 829, 91 L.Ed. 1844. 
Sxecntion of instrument 

In action on written Instrument 
for payment of money, court may 
properly direct verdict for plaintiff 
where execution of instrument is ad¬ 
mitted and only defense fails as mat¬ 
ter of law.—^Home Trust Co. v. Jo- 
sephson, 95 S.W.2d 1148, 339 Mo. 170, 
105 A.L.R. 1063. 

Admission as to amount recoverable 

(1) Where amount due plaintiff un¬ 
der contract was not in dispute, and 
it was admitted that if he was enti¬ 
tled to recover at all he was entitled 
to recover amount which he claimed, 
the court erred in directing verdict 
for an amount less than that claimed. 
—Kemp V. Roberts, 109 P.2d 827, 188 
Okl. 363. 

(2) In action on written Instru¬ 
ment for payment of money, direc¬ 
tion of verdict for total amount due 
including interest was not error, in 
absence of controversy as to amount 
due, where ascertainment of amount 
of interest is only matter of mathe¬ 
matical computation.—Home Trust 
Co. V. Josephson, 95 S.W.2d 1148, 339 
Mo. 170, 105 A.L.R. 1063. 

Conflict between defendant’s depo- 
sLIions was held for Jury as against 
contention that plaintiff was entitled 
to directed verdict on basis of defend¬ 
ant’s admission against interest in 
deposition—Doty v. Fisher, MoApp., 
200 S.W.2d 634. 

Mere denial by witness of fact con¬ 
clusively established by admissions 
does not create material conflict pre¬ 
venting giving of general affirmative 
instructions if requested.—Meador- 
Pasley Co. v. Hallmark, 160 So. 558, 
26 AlaApp. 384. 

5. Tenn—^Hill v. Castner-Knott Dry 
Gkiods Co., 166 S.W.2d 638, 25 Tenn 
App, 230—^Jackson v. Texas C6„ 10 
Tenn App. 235. 

6. N.J.—O’Donnell v. Laggren Bros. 
Co., 168 A 460, 111 N.J.Law 319. 

7. Pa—^Bvans v. Penn Mut. Life Ins. 
Co. of Philadelphia 186 A. 133, 822 
Pa 547—Anastaslo v. Metropolitan 
Life Ins. Co., 27 A2d 610, 149 Pa. 
Super. 414. 

64 aJ. p 471 note 2 [b] (2).. 

Wh^re, in action on life policies, 
admissions in pleadings offered in 
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evidence established facts which 
avoided policies without intervention 
of a Jury, and such facts were not 
altered by the oral testimony, defend¬ 
ant’s point for binding instructions 
should have been affirmed.—-Mullen v. 
John Hancock Mut. Life Ins. Co., 28 
A2d 456, 150 PaSuper. 323. 

8. Ohio.—^National Exchange Bank 
of Wheeling, W. Va v. Savin, 16 N. 
E.2d 500, 58 Ohio App. 207, appeal 
dismissed 14 N.K2d 9, 133 Ohio St. 
417. 

Bight to open aaid dose 

(1) However, defendant’s admis¬ 
sion at close of evidence, resting on 
facts of answer constituting a good 
defense to plaintiff’s cause of actloa 
that plaintiff had cause of actioa 
made to secure right to open and 
close under court rule, has been held 
not to entitle plaintiff to a directed 
verdict—^Rector v. Evans, Tex.Com. 
App., 6 S.W.2d 106. 

(2) The fact that there appears 
in the transcript a paper purporting 
to be an admission by defendants of 
plaintiff’s cause of action in accord¬ 
ance with such court rule, does not 
entitle plaintiff to directed verdict 
where there is nothing in the record 
to show that such paper, or purport¬ 
ed admission was ever presented to 
the trial court or the Jury, or that the 
trial court took any action at all with 
reference thereto, or that defendants 
opened and concluded the argument 
and the introduction of evidence.— 
Estelle V. Hart, Tex.Com.App., 55 S. 
W.2d 610. 

9. Or.—Sleep v. Morrill, 260 P.2d 
487, 199 Or. 128. 

3>ebt undisputed 

Ark.—-International Shoe Co. v. Wal¬ 
dron 188 S.W.2d 1046, 200 Ark. 
345, 

Admission that plaintiff has suffered 
damage at hands of defendant 
Wash.—O’Neil v. Crampton 140 P.2d 
308, 18 Wash.2d 679. 

Motion that Jury consider only dam- 
ages 

Where defendant admitted that. 
plaintiff was entitled to verdict, mo¬ 
tion for directed verdict that Jury 
only consider damages and find ver¬ 
dict for plaintiff should have been 
given.—Sleep v. Morrill, 260 P.2d 487, 
199 Or. 128. 
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matters destructive of his case, the court should, 
and properly may, direct a verdict against him>® 

§ 259. -When Direction Unwarranted or 

Improper 

a. In general 

b. Any or some evidence for adverse par¬ 

ty; scintilla 

c- Where other verdict would be war¬ 
ranted or sustained 

d. Where evidence gives rise to differing 
inferences or conclusions 


TRIAL §§ 258-259 

c. Where evidence is disputed or con¬ 
flicting 

a. In General 

A verdict cannot be directed where questions for the 
jury are involved, or where the statutory conditions of 
direction are not satisfied. 

If there is a doubt,or any room for doubt,or 
if any question remains in the mind of the trial 
judge as to the ruling,i3 a verdict should not be 
directed. Only when, conceding the truth of all 
testimony favorable to the adverse party, no other 
course is reasonably possible,^* or no other reason- 


10. Ala.—Schoenith, Inc. v. Forres¬ 
ter, 69 So.2d 454—Chlcliester v. 
First Nat Bank of Birmingham, 5 
So.2d 772, 242 Ala. 227. 

CaJ.— Corpus Juris cited in. In re 
Stark's Fstate, 119 P.2d 961, 966, 
48 Cal.App.2d 209. 

Md.—Schaub v. Community Cab, 81 
A.2d 697, 198 Md. 216—^Eisenhower 
V. Baltimore Transit Co., 59 A.2d 
313, 190 Md. 528—^Baltimore Trans¬ 
it Co. V. Toungr, 56 A.2d 140, 189 
Md. 428. 

Mo.— Corpus Juris cited in Rosrers v. 
Thompson, 265 S.W.2d 282, 287— 
Peoples Finance Corp. v. Buckner, 
126 S.W.2d 301, 844 Mo. 347—Oard- 
ner y. Llnwedel, App., 192 S.W.2d 
613— Corpus juris dted iu Kearley 
V. St Lrouis Car Co., App., Ill S.W. 
2d 976, 979—Mayhew v. Travelers’ 
Protective Ass’n of America, App., 
66 S.W.2d 199. 

Or.— Corpus Juris q.noted In Nlcolal- 
Neppach Co. v. Smith, 68 P.2d 1016, 
1021, 154 Or. 450, opinion adhered 
to 60 P.2d 979, 154 Or. 450, 107 A. 
L.R. 1124. 

Pa.—Garland v. Craven, 41 A.2d 140, 
156 Pa.Super. 861—^Dooley v. Penn¬ 
sylvania R. Co., Com.Pl., 23 North- 
umb.Lieg.J. 228. 

64 C.J. p 474 note 17. 

Defense to action made out by tes¬ 
timony of plalntiflTs own witnesses, 
without conflict Justified direction of 
verdict—^Byars v. Alabama Power 
Co., 172 So. 621, 233 Ala. 688. 
PlaintUTs evidence estaWishinj alle¬ 
gations of answer 
Court must direct verdict for de¬ 
fendant where plaintiff's evidence, 
coupled with admissions of his plead¬ 
ings, establishes truth of allegations 
set up as new matter in answer, and 
such evidence and admissions pre¬ 
clude plaintiff’s recovery.—^Dunna- 
vant v. Mountain States Life Ins. 
Co., MaApp., 67 S.W.2d 785. 

Plaintiff held not bound by testi¬ 
mony of his witness on cross-exam¬ 
ination, so as to justify direction of 
verdict for defendant.—Guyette v. 
Schmer, 36 N.W.2d 689, 160 Neb. 659. 

11. Me.—Pease .v. Shapiro, 67 A.2d 
17,144 Me. 195. 


Tenn.—Stewart v. Crook Sanatorium, 
69 S.W.2d 269, 17 TenmApp. 689— 
Jackson v. City of Nashville, 68 S. 
W.2d 137, 17 TennJLpp. 413—Wil¬ 
liams v. Bass, 8 Tenn.App. 482. 

64 C.J. p 476 note 2L 

Doubt as to inferences to be deduced 
,or drawu 

S.C.—^Arkwright Mills v. Clearwater 
Mfg. Co., 61 S.B.2d 166, 217 8.0. 
538—^Lynch v« Pee Dee Express, SO 
S.E.2d 449, 204 S.C. 537. 

Wls.—^Dachelet v. Home Mut. Gas. 
Co.. 46 N.W.2d 331. 268 Wls. 413 
—Webster v. Heyroth, 43 N.W.2d 
23. 267 Wls. 288—Elder v. Sage, 42 
N.W.2d 919, 257 Wis. 214—Czernia- 
kowskl V. National Ice & Coal Co., 
31 N.W.2d 156. 252 Wis. 112. 

Doubt as to conclusion to be drawn 
ttom whole evidence 
(1) Generally.—Smith v. Sloan, 225 
S.W.2d 539, 189 Tenn. 368, rehearing 
denied 227 S.W.2d 2, 189 Tenn. 368— 
Hall V. Nash, 198 S.W.2d 649, 184 
Tenn. 812—Provident Life & Accident 
Ins. Co. V. Prieto, 88 S.W.2d 251, 169 
Tenn. 124—^Monday v. Millsaps, Tenn. 
App., 264 S.W.2d 6—Kidd v. Tennes¬ 
see Gas Co., 231 S.W.2d 793, 33 Tenn. 
App. 302—^Lackey v. Metropolitan 
Life Ins. Co., 206 S.W.2d 806, 30 Tenn. 
App. 390—Sepaugh v. Methodist Hos¬ 
pital, 202 S.W.2d 985, 80 Tenn.App. 
25—Poole V. First Nat. Bank of 
Smyrna, 196 S,W.2d 668, 29 Tenn. 
App. 827—^Davls v. Metropolitan Life 
Ins. Co., 181 S.W.2d 9, 27 Tenn.App. 
325—Nelson v. Rural Educational 
Ass’n, 134 S.W,2d 181, 23 TenmApp. 
409—Dolan v. Bry Block Mercantile 
Co., 126 S.W.2d 376, 23 TennJ^pp. 47 
—Batts V. City of Nashville, 123 S,W. 
2d 1099, 22 Tenn^App. 418—Young v. 
Tennessee Elec. Power Co., 122 S.W. 
2d 821, 22 Tenn.App. 308—Kaset v. 

I Freedman, 120 S.W.2d 977, 22 Tenn. 
App. 213—^Town of Dickson v. Ste- 
I phens, 96 S.W.2d 201, 20 TenmApp. 
196—Fly V. Swink, 69 S.W.2d 902, 17 
Tenn.App. 627—Elmore v. Thompson, 
14 TenruApp. 78—Louisville & N. R. 
V. Frakes, 11 Tenn.App. 593—Smith 
V. Fisher, 11 Tenn.App. 273—^Bowers 
V. Fourth & First Nat. Bank, Central 
Branch, 9 Tenn.App. 76—Williams y. 
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Bass, 8 T6nn.App. 482—Stanley Bird 
Motor Cow V. Alley, 1 Tenn.App. 202. 

(2) The rule that there can be no 
constitutional exercise of power to di¬ 
rect a verdict in any case In which 
there is any legal doubt as to the 
conclusion to be drawn from whole 
evidence on Issues to be tried is bind¬ 
ing both on trial and appellate courts, 
and is founded on the constitutional 
right of trial by jury.—^Lackey v. 
Metropolitan Life Ins. Co., 206 S.W. 
2d 806, 30 TennApp. 390. 

Acttoa. of sezvaiLt withlu soope at au¬ 
thority 

S.C.—Hyde v. Southern Grocery 
Stores^ 15 S.E.2d 353, 197 S.C. 263. 

12. Mich.—Fox V. Spring Lake Iron 
Co., 60 N.W. 872, 89 Mich. 387. 

64 C.J. p 475 note 22. 

Reasonable adverse tendeaoles 
Affirmative Instruction should not 
be given where reasonable adverse 
tendencies are against it.—State 
Building & Loan Ass’n v. Bradwell, 
151 So. 689, 227 Ala. 606. 

18. Conn.—Herringer v. Underwood 
Typewriter Co., 131 A. 322, 103 
Conn. 675. 

14. U.S.—^Ford v. Southwestern 
Greyhound Lines, C.A.Tex„ 180 F. 
2d 934. 

D.C.—Vaughn v. Neal, Mun.App., 60 
A.2d 234. 

Me.—Bryne ▼. Bryne, 196 A. 402, 135 
Me. 330. 

Mo.—State ex ret Witte Hardware 
Co. V. Mc Blh i nn ey, 100 S.W.2d 36, 
231 Mo.J^pp. 860. 

Pa.—Placine v. National L. Ins. Co., 
14 Pa-Dist. & Co. 21. 

Tenn.—Stanley Bird Motor Co. v. Al¬ 
ley, 1 Tenn.App. 202. 

Direction for or against party having 
burden of proof see supra § 257 g. 
Admlsslou of right to xeoovary 
In action on fire policy. Insurer’s 
admission that proof supported re¬ 
covery for a limited amount justified 
denial of peremptory instruction In 
favor of Insurer.—Great American 
Ins. Co. V. Crume, 166 S.W.2d 813, 292 
Ky. 476. 

Nonsuit, .not direoted verdlot, proper 
(1) Where plaintiff’s evidence fails 
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able conclusion or inference is legally deducible,^^ where questions or issues of fact, or for the jury, 
may the court direct a verdict; it cannot do so un- are involved^^ or such questions or issues of 
less the case presents only questions of law,^® or 


to make out case, and defendants in¬ 
troduce no evidence, nonsuit, not di¬ 
rected verdict. Is proper.—Ward v. 
Ward, 169 S.R 120, 176 Ga. 849. 

(2) Where plaintiff fails to make 
out prlma facie case, court should 
award nonsuit rather than direct ver¬ 
dict for defendant.—Jones v. Ameri¬ 
can Mut Liability Ins. Co., 172 S.R 
600, 48 Ga.App. 351. 

(3) When, at conclusion of evi¬ 
dence offered for plaintiff, it appears 
that he has failed to make out a pri- 
ma facie case, it is error to direct a 
verdict for defendant on which final 
Judgrment can be entered, and court 
should award a nonsuit. 

U.S.—-Clarke v. Order of United Com¬ 
mercial Travelers of America^ C.C. 

A.Ga., 79 F.2d 564. 

Qa.—Seymour v. Seymour, 77 S.B.2d 
433, 210 Ga. 49—Lewis v. Bowen, 
68 S.B.2d 900, 208 Ga. 671. 

<4) Where defendant introduces no 
evidence, and plaintiff disproves his 
own prima facie case on cross-exam¬ 
ination by establishing facts preclud¬ 
ing recovery, court should award non¬ 
suit, not directed verdict, for defend¬ 
ant.—^Robertson v. Carroll Furniture 
Co., 189 S.R 273, 54 GaJlpp. 841. 

(5) In action to recover land, de¬ 
fendant who did not introduce any 
evidence was not entitled to a direct¬ 
ed verdict, but to a nonsuit, where 
plaintiffs failed to show title.—^Bright 
v. Cudahy Packing Co., 15 S.B.2d 880; 
192 Ga. 684. 

15. U.S.—^Brady v. Southern By. Co., 
N.C., 64 S.Ct. 232, 820 U.S. 476, 88 
L.£Id. 239. 

Cal.—Thompson v, Atchison, T. & S. 
P. By. Co., 217 P.2d 46, 96 Cal.App. 
2d 974—^Martin v. Vierra, App., 90 
P.2d 846, reheard 93 P.2d 261, 34 
CaJ.App.2d 86, hearing denied 94 
P.2d 667, 34 Cal.App.2d 86. 

Ga.—Norris v. Coffee, 58 S.B.2d 812, 
206 G€l 769—Howard v. Atlantic 
Coast Line B. Co., 66 S.E.2d 87, 84 
Ga.App. 807. 

Ind.—Chacker v. Marcus, 86 N.E.2d 
708, 119 Ind.App. 672, rehearing de¬ 
nied 89 N.R2d 455, 119 IndA.pp. 
672. 

Mo.—Nance v. Atchison, T. & S. P. 
By. Co., 232 S.W,2d 547, 860 Mo. 
980. 

B.I.—^Di Caprio v. Campanella & Car- 
di Const. Co., 90 A.2d 784. 

S.C.—^Bingham v. Powell, 11 S.B.2d 
276, 195 S.a 238—Bedford v. Arm¬ 
ory Wholesale Grocery Co., 10 S.B. 
2d 330, 195 S.C. 160. 

ICovaat not entitled to Judgment on 
merits 

Ill.—J. R. Watkins Medical Co. v. 
Bailey, 217 IlLApp. 460. 


N.T.—Bennison v. Musgrave, 46 N. 

T.S. 630, 20 Mlsc. 673. 

Ohio.—^Val Decker Packing Co. v. 
Tfeon, 97 N.B.2d 696, 88 Ohio App. 
479—Dieterle v. Bourne, App., 67 
N.E.2d 405. 
scatter of law 

Court should not direct verdict un¬ 
less evidence, as matter of law, will 
admit of no other conclusion.—^Bar¬ 
ry V. City of Butte, 142 P.2d 671, 116 
Mont. 224. 

Tex.—Gleghom v. Bussell, Clv.App., 
62 S.W.2d 225. 

STo Other finding possible 
Ga.—^Davis v. Wight, 68 S.R2d 405, 
207 Ga. 690—Norris v. Cofltee, 58 
S.E.2d 812, 206 Ga. 759—Hughes v. 
Cobb, 23 S.R2d 701, 195 Ga. 213 
—Columbus Wine Co. v. Sheffield, 
64 S.E.2d 856, 83 GaA.pp. 593— 
Dodd v. Callaway, 46 S.B.2d 740, 76 
Ga.APP. 629. 

16. IlL—Supergear Drive Corp., v. 
Hollister-Whitney Co., 64 N.B.2d 
672. 327 IlLApp. 414. 

Iowa.—Palt V. Krug. 32 N.W.2d 781, 
239 Iowa 766. 

64 C.J. p 475 note 25. 

Absence of evidence as matter of law 
Direction of verdict for defendant 
was error where it could not be said 
as a matter of law that no evidence 
was submitted on which Jury could 
have lawfully found a verdict for 
plaintiff.—Rivers v. City of Gaines¬ 
ville. 165 So. 844, 115 Pla. 602. 

17. Ark.—Gill V. Burks, 180'S.W.2d 
678, 207 Ark. 329. 

Pla.—Williams v. Sauls, 9 So.2d 869, 
151 Pla. 270—^McConnon & Co. v. 
Hunter, 198 So. 67, 144 Pla. 205— 
Jones V. Stoddard, 189 So. 400, 138 
Pla. 468—^Warner v. Ware, 182 So. 
605, 136 Pla. 466—Florida Motor 
Lines v. Bradley, 164 So. 860, 121 
Pla. 691. 

Ga.—Williams v. Williams, 67 S.B, 
2d 337, 206 Ga, 395—Groover v. 
Brandon, 42 S.E.2d 638, 202 Ga, 268 
—^Hughes V. Cobb, 23 S.B.2d 701, 
196 Ga, 213—Columbus Wine Co. v. 
Sheffield, 64 S.B.2d 356, 83 GaJLpp. 
593—North v. Tolbert, 66 S.B.2d 
661, 80 Ga.App. 110—^Bvans v. John¬ 
son, 48 S.E,2d 169, 77 GaAipp. 277. 
Ill.—Supergear Drive Corp., v. Hol¬ 
lister-Whitney Co., 64 N.B.2d 672, 
327 IlLApp. 414. 

Iowa.—^Falt v. Krug, 82 N.W.2d 781, 
239 Iowa 766. 

Mich.—Wilson v. City of Detroit, 800 
N.W. 849, 299 Mich. 473—Neesley 

V. Lord, 297 N.W. 226, 297 Mich. 
163. 

Mont.—Simons v. Jennings, 46 P.2d 
704, 100 Mont. 66. 

N.J.—^Bumstine v. Margulles, 87 A. 
2d 37, 18 N.J.Super. 259—Brauer y. 
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Flint, 1 A.2d 419, 121 N.J.Law 50— 
Trinkle v. Pennsylvania R. Co., 184 
A. 816, 116 N.J.Law 433. 

N.T.—^Bergman v. Scottish Union & 
National Ins. Co., 190 N.B. 409, 264 
N.T. 205—Weniger v. West India S. 

S. Co., 107 N.T.S.2d 178, 279 App. 
Div. 561, reargument denied 109 N. 

T. S.2d 926, 279 App.Div. 791—Sey¬ 
mour Mann, Inc., v. United Factors 
Corp., 89 N.T.S.2d 477, 276 App. 
Div. 359, reargument denied 90 N. 
T.S.2d 899, 276 App.Div. 937—Al¬ 
bert A Harrison v. Colonial Sand & 
Stone Co., 52 N.T.S.2d 819. 

Okl.—^Lowden v. Larson, 102 P.2d 
144, 187 Okl. 226—Stewart v. Bow¬ 
ser, 62 P.2d 1195, 178 Okl. 382. 
Or.—^Prauss v. Adamskl, 244 P.2d 
698, 195 Or. 1. 

Pa.—Shallek v. OHara» Oom.PL, 5 
Sch.Beg. 277. 

Tex.—Air Conditioning, Inc. v. Har- 
rlson-Wilson-Pearson, 253 S.W.2d 
422, 151 Tex. 635—Biddle v. Lanier, 
Civ.App., 121 S.W.2d 666, reversed 
on other grounds 145 S.W.2d 1094, 
136 Tex. 130—Swift & Co. Employes 
Benefit Ass'n v, Lemire, Civ.App., 
145 S.W.2d 698, error dismissed, 
judgment correct. 

64 C.J. p 475 note 26. 

Issuable fact 

Mo.—Cieslinski t. Clark, App., 223 
S.W.2d 189. 

QnecrtioiL of liability 
Miss.—^Metropolitan Life Ins. Co, v. 
Moss, 186 So. 315. 

Issue supported by pleadings or evL 
denoe 

(1) A trial court is not authorized 
to Instruct a Jury in behalf of either 
litigant if the issue of fact to be de¬ 
termined is supported by evidence.— 
Curlngton v. Parks, Tex.Civ.App., 168 
S.W.2d 839. 

(2) Where there were both plead¬ 
ings and evidence in support of is¬ 
sues submitted to Jury, court did not 
err in refusing defendants’ motion 
for Instructed verdict, as credibility 
of such evidence was for Jury.—Hart¬ 
man V. Costales, Tex.CivA.pp., 145 S. 

W.2d 603, error dismissed, judgment 
correct 

Where evidence is contradictory* 
no Instruction can he given, hypoth¬ 
ecated on a finding of fact by Jury, 
which will have effect of a directed 
verdict either way.—Kearney v. 
Thomas, 33 S.B.2d 871, 226 N.C. 
166. 

Bphemeral speoulatton. does not af¬ 
ford substance for a Jury issue with 
respect to direction of verdict.—Ur- 
seth V. Sun Life Assur. Co. of Canada. 

C.C.AMO., 119 P.2d 629, certiorari 
denied 62 S.Ct. 83, 314 U.S. 643, 36 
L.Ed. 516. 
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fact are presented, or raised, 
dependent on the determination 
that character.^® The motion is 
where the questions involved are 
of law and fact^® 


Bvidenoe tandinfiT to astalillOlL dofeouia 
Where defendant's evidence tends 
to explain and controvert plaintiffs* 
and to establish affirmative defense, 
there is an issue of fact and directed 
verdict is properly denied.—^Peoples 
Finance & Thrift Co. v. Ferrier, 129 
P.2d 1015, 191 Okl. 264. 

Amount of damasres 
Where amount of damages sus¬ 
tained by plaintiff was placed in is¬ 
sue by answer, instructing Jury as to 
minimum amount that could be 
awarded plaintiff if Jury found in his 
favor was prejudicial error, even 
though his testimony as to value was 
uncontradicted.—^Langley v. Pacific 
Qas & Elec. Co., 262 P.2d 846, 41 CaL 
2d 655. 

18. Ala.—^Bankers' Mortg. Bond Co. 
V. Bosenthal, 145 So. 456, 226 Ala. 
135.—^Butler v. Walton, 56 So.2d 
369, 36 Ala.App. 319, certiorari de¬ 
nied 66 So.2d 379, 267 Ala 714. 
Cal.—^Burch v. Atchison, T. & S. F. 
By. Co., 142 P.2d 956, 61 CalJ^p.2d 
286—-Vinther v. Sunset Mut. Life 
Ins. Co., 53 P.2d 182, 11 CalA.pp.2d 
118. 

Ga—^Patterson v. Fountain, 189 S.E. 
4, 183 Gk3L 676—Davis v. Moore, 171 
SJB. 166, 47 GaApp. 679. 

Mich.—Lepley v. Bryant, 67 N.W.2d 
507, 336 Mich. 224—White v. Huff- 
master, 32 N.W.2d 447, 321 Mich. 
226—Ames v. MacPhall, 286 N.W. 
206, 289 Mich. 185—^Burt v. Detroit, 
G. H. & M. By. Co., 247 N.W. 157, 
262 Mich. 204. 

Neb.—Gu'toski v. Herman, 25 N.W.2d 
902, 147 Neb. 1601. 

N.J.—^Bumstine v. Margulies, 87 A,2d 
37, 18 N.J.Super. 269—■Van Posnak 
V. Balph G. Schwebemeyer & Co., 
66 A.2d 871, 136 N,J.Lraw 486. 

N.M.—Caviness v. Driscoll Const Co., 
49 P.2d 251, 39 N.M 441. 

N.T.—^P. A. MacCluer, Inc., v. Dis- 
tribuidores Industriales S. De B. 
L., 68 N.T.S.2d 349, 271 App.Div. 
987—Shapiro v. Dahne, 16 N.T.S.2d 
1010, 258 AppJ^iv. 811—Berkowitz 
V. New York Life Ins. Co., 10 N.T.S. 
2d 106, 256 App.Div. 824—Packer 
V. Engel, 71 N.T.S.2d 669-^bbe In¬ 
stitute V. Lach, 61 N.T.S.2d 799— 
Busseks Fifth Ava v. Gibbons, 66 
N.Y.S.2d 376—Greenberg v. Fur- 
rer, 56 N.Y.S.2d 840. 

Ohio.—^Hueter v. Binduchowskl, 116 
N.B.2d 598, 94 Ohio App. 481. 

Okl.—^Dean v. City of Bartlesville, 66 
P.2d 140, 176 Okl. 460. 

Tex.—^Lone Star Gas Co. v. Brad¬ 
ford, CivApp., 147 S.W.2d 647, er¬ 
ror dismissed, Judgment correct— 
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or the result is 
of questions of 
properly denied 
mixed questions 


The case is not one authorizing or calling for a 
direction, but rather for a refusal of the motion, 
where the evidence, even though not particularly 
convincing,21 presents a jury question or makes out 
a case for the jury, 22 where it is such as properly 
may be submitted to the jury23 or should be sub- 


Maryland Cas. Co. V. Crosby, Civ. 
App., 117 S.W.2d 624, error dis¬ 
missed—Crawford v. Creel, Civ. 
App., 62 S.W.2d 294, error dis¬ 
missed—Askins, Inc., v. Sparks, 
Clv.App., 56 S.W.2d 279, error re¬ 
fused. 

64 C.J. p 476 note 27. 

OoxLtroUlng questions of fact 
Mich.—^Bockafellow v. Streeter, 51 
N.W.2d 249, 832 Mich. 366-^u- 
tierrez v. Michigan Consol. Gas Co., 
52 N.W.2d 208, 382 Mich. 537. 
Matezial Issnes of fact 
B.L—Bowy V. Malnell, 26 A2d 766, 
63 B.L 149. 

QlOMiBtLcm of faot and oredibUity 
N.Y.—Callery v. Lyons, 53 N.B.2d 876, 
292 N.Y. 15. 

miles raised by pleadings and evi¬ 
dence 

Mo.—-White V. Kansas City Public 
Service Cot., 193 S.W.2d 60, 239 Mo. 
App. 571. 

Tex.—Booth v. Chadwick, CivApp., 
154 S.W.2d 268, error refused— 
Booth Termite & Chemical Co. v. 
Manuel, CivApp., 138 S.W.2d 867, 
error dismissed. Judgment correct— 
Cochran v. William M. Bice In¬ 
stitute for Advancement of Litera¬ 
ture, Science and Art, CivApp., 128 
S.W.2d 859, error refused—Pllz v. 
Steinberger, CivApp., 118 S.W.2d 
573, error dismissed—Black v. Mosk 
Clothes Shop, Civ.App., 99 S.W.2d 
343. I 

Test; testimony of probative force 
Court is governed by test of wheth- | 
er any testimony of such probative 
force has been introduced to raise an 
issue of fact, and if so motion must 
be denied.—Womack v. Womack, Tex. 
Civ.App., 218 S.W.2d 1007, error re¬ 
fused no reversible error—Self v. 
Becker, Tex,Olv.App., 196 S.W.2d 701, 
error refused no reversible error. 

Bvidenoe from ^thev pasty 

(1) Overruling motion for directed 
verdict would not be error if there 
was competent evidence on issues to 
present Question of fact, whether 
evidence came from plaintiff or de¬ 
fendant.—^Imperial Laundry Cow v. 
Allen, 20 P.2d 217, 143 Or. 7L 

(2) Consideration of evidence of 
both parties generally see supra § 
267 e <1). 

Plaintiff not oonaentiiig to datesmina- 
tion by const 

Where plalntilTs evidence presented 
Questions of fact, and he did not con¬ 
sent that trial court determine Ques¬ 
tions of fact, direction of verdict 
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over his objection was Improper.— 
Sokoloff V. Wapnick, 266 N.Y.S. 805, 
149 Misc. 535. 

19. Pa.—Porter v. Commonwealth 
Casualty Ca, 113 A 688, 270 Pa. 
508. 

W.Va.—-Null V. Bowman, 61 S.BL 164, 
64 W.Va. 224. 

Bindings zendeslng Judgment manda- 
tosy 

Where findings of Jury rendered a 
Judgment in plaintiff's favor manda¬ 
tory. defendants* motion for instruct¬ 
ed verdict was properly overruled.— 
Bailey v. Walker, Tex.CivApp., 163 
S.W.2d 864, error refused. 

Where trial court reserves decision 
on motions of both parties for direct¬ 
ed verdict and submits Question to 
Jury, granting of one party's mo¬ 
tion contrary to Jury's finding is er¬ 
ror.—George Foltis, Inc., v. City of 
New York. 88 N.H2d 466, 287 N.Y. 
198. 153 AL.B. 1122. 

80. NJT.—Flxter v. Van Deren, 146 
A 346, 7 N. J.Misc. 644. 

8L Fla—Gulf Beflning Co. v. Ank¬ 
eny, 185 So. 621, 102 Fla 151. 

22. Mass.—Boston Five Cents Sav. 
Bank v. Brooks, 34 NJB.2d 436, 
309 Mass. 52. 

N.Y.—Seymour Mann, Inc. v. Uxiited 
Factors Corp., 89 N.Y.S.2d 477, 
275 AppJiMv. 859, recurgument de¬ 
nied 90 N.Y.S.2d 899, 275 App.Dlv. 
»37. 

Ohio.—Ebellng v. Harman, 80 N.B.2d 
704, 83 Ohio App. 519, opinion ad¬ 
hered to 82 N.S12d 425. 

Tex.—^Traders & General Ina Co. v. 
Scott. CivApp.. 189 S.W.2d 633, re¬ 
fused for want of merit—Mary¬ 
land Cas. Co. V, Stewart, Clv.App., 
164 S.W.2d 800, error refused. 

64 C.J. p 476 notes 29, 80, p 477 note 
32—55 C.J. p 1102 note 82. 
Amount of conflicting evidenoe inu 
material 

Where there is substantial evidence 
sufficient to take case to Jury, no 
amount of contradictory evidence will 
authorize a directed verdict.—Fort 
Street Union Depot Co. v. Hillen, C. 
C.AMich., 119 F.2d 307, certiorari 
denied 62 S.Ct. 82, 314 U.S. 642, 86 
L.Ed. 515—Great Atlantic A Padflc 
Tea Co. v. -Chapman, C.aAOhio, 72 F, 
2d 112—Grand Trunk Western B. C6. 
V. CoUins, C.CA.Mlch., 65 F.2d 876. 

23. Ark.—Southern Compress Co. v. 
Elston, 161 S.W.2d 202. 204 Ark. 
180. 

N.Y.—Playtown Products v. Ideal 
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mitted to the juiy for detenmnation,^^ or tmless 
there is no evidence legally sufficient to require a 
submission to the jury.25 Where the determination 
of an issue rests on inferences and deductions from 
the facts proved, a direction of a verdict is an in¬ 
vasion of the province of the jury.26 

In order to warrant the direction of a verdict, 
something more than the mere weight of the evi¬ 
dence must be involved.27 It has been held that 
the trid court may not direct on the ground that 
the weight of the evidence plainly preponderates 
on one side or the other,^^ or that a preponderance 
of the evidence is favorable to the movant,or 
that the court might have made different fact find¬ 
ings from the testimony,80 and cannot, or should 
not, direct where it is necessary to weigh the evi¬ 
dence to determine where the preponderance lies.^i 

The mere fact that a contrary verdict would be 


88 C.J.S. 

against the great weight of the evidence,82 even to 
such an extent that the trial court might properly 
grant a new trial,83 does not authorize it to direct 
a verdict; it may take such action only where it 
can find no evidence which, in its deliberate and 
ultimate judgment, is entitled to be weighed*^ or 
the evidence favorable to the adverse party, con¬ 
ceding its truth, discloses no legal right in him or 
fails to maintain the issue in his favor.85 The 
height to which evidence must rise in the scale of 
proof in order to entitle a party litigant to a di¬ 
rected verdict is much greater than that to which 
it must rise in order to entitle such a party to a 
verdict of the jury,86 and it is not every case where 
the evidence would be sufficient in law to sustain a 
verdict for a party that such a verdict should or may 
be directed.87 Unless the evidence for the movant 
is of controlling character, it cannot be done.88 


Toy Corn., 113 N.T.S.2d 102, 201 
Mlsc. 911. 

Ohio.—^Zentko v, G. M. McKelvey 
Co., App., 88 N.R2d 265. 

Okl.—^Prudential Fire Ins. Co. v. 
Trave-Taylor Co.. 162 P.2d 273, 194 
Okl. 394. 

Tenn.—^Lackey v. Metropolitan Life 
Ins. Co., 206 S.W. 806, 80 Tenn. 
App. 390. 

64 C.X p 477 note S3. 

Soine tvideiioe for aaoOk party 
’Where plaintiffs' evidence is suf¬ 
ficient to gro to Jury, fact that there 
Is also evidence to establish defend¬ 
ant's theory does not entitle him 
to have his motion for a, directed ver¬ 
dict sustained.—Schuette v. Boss, 190 
P.2d 198, 164 Kan. 432. 

24. N.Y.—Seymour Mann, Inc., v. 
United Factors Corp., 89 N.T.S.Sd 
477, 276 App.Div. 359, reargrument 
denied 90 N.Y.S.Sd 899, 275 App. 
Div. 987. 

64 C.J. p 477 note 34. 

25. HI.—^Pennsylvania Co^ v. Backes, 
24 ir.B. 563, 183 IlL 255. 

Md.—^Burke v. Baltimore, 96 A. 698, 
127 Md. 554. 

2& Ind.—liinooln Nat. Bank & Trust 
Co. of Fort Wayne v. Parker, 34 
NJS.2d 190, 110 IndA.pp. 1. petition 
overruled 87 N.F.2d 6, 110 lndA.pp. 
1 . 

27. Okl.—Sooner Distributinff Co. v. 
Lian^ley, 80 P.2d 690, 188 Okl. 
236. 

64 C.J. p 478 note 36. 

Consideration of weigrlit or preponder¬ 
ance of evidence grenerally see su¬ 
pra S 257 f (2). 

aminerloal superiority of witnesses 
does not authorize a directed verdict 
in favor of the party producing that 
superiority.—^Elliott v. Drury's 
AdmX 200 S.W.2d 141, 804 Ky. 93— 


Louisville & N. B. Co. v. Curtis* 
Adm*r, 25 S.W.2d 398, 233 Ky. 276. 

28. Ohio.—Gearhart v. Columbus 
By., Power & Light Co., 29 N.B.2d 
621, 65 Ohio App. 225. 

64 C.J. p 478 note 37. 

Buie under statute 
Ohio.—^Kelley v. Columbus By., Pow¬ 
er & Light Co., 24 N.E.2d 290, 62 
Ohio App. 397. 

29. N.C.—-Kearney v. Thomas, 33 S. 
B,2d 871, 225 N.C. 156. 

64 C.J. p 478 note 88. 

sa U.S.—Central B. Co. of New 
Jersey v. Toole, C.C.A.Pa., 81 F.2d 
618. 

XmpropEiety of findings to contrary 
It has been held that directing 
verdict for plaintiff was error where 
it was not plainly shown that pre¬ 
ponderance in his favor was so great 
that jury could not have reached the 
conclusions they did reach on any 
fair interpretation of the evidence.— 
Tinnerholm v. Sheridan & Duncan, 86 
N.Y.S.2d 384. 

31. HI,—Mlnuis V. Friend, 196 N.B. 
191, 360 Ill. 328. 

Mo.—Weaver v. Mobile & O. B. Co., 
120 S.W.2d 1105, 348 Mo. 228. 
OkL—Hales v. Henry Black Limited, 
Inc., 264 P.2d 855. 

B.L—^Zuromski v. Lukaszek, 20 A. 

2d 685, 67 B.I. 66. 

64 C.J. p 478 note 39. 

Beeson, for mie 

Verdict for either party directed 
on preponderance of evidence would 
be invaetton o-f province of Jury.— 
Town of Dickson, v. Stephens, 96 S.W. 
2d 201, 20 TennApp. 195. 

32. U.S.—^McIntyre v. Modem Wood¬ 
men of America, aCJLMich., 200 F. 
1, 121 C.C.A. 1. 

64 C.J. p 478 note 40. 
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33- U.S.—^Adams v. U. S., C.C.A.IU., 
116 F.2d 199. 

Cal.—Gish v. Los Angeles By. Corp., 
90 P.2d 792, 13 Cal.2d 670—Goeh- 
ring V. Stockton Morris Plan Co., 
209 P.2d 41, 98 Cal.App.2d 417— 
Week V. Los Angeles County Flood 
Control Dist., 181 P.2d 935, 80 CaL 
App.2d 182—Tschumy v. Brook's 
Market, 180 P.2d 933, 79 Cia.App. 
2d 556. 

HL—Hughes v. Bandy, 84 N.B.2d 664, 
336 HLApp. 472, affirmed 87 N.E. 
2d 466, 404 HI. 74—Van Hoore- 
becke v. Iowa Illinois Gas & Elec. 
Co., 57 N.E.2d 652, 324 HLApp. 
88—Wolfram v. Bennehoff, 56 N.HL 
2d 849, 324 HLApp. 16. 

Ky.—Van Sant's Adm'r v. Overstreet, 
86 S.W.2d 1008. 261 Ky. 58. 

Pa.—Pfordt V. Educators Beneficial 
Ass'n, 14 A.2d 170, 140 Pa.Super. 
170. 

64 C.J. p 478 note 41, p 496 note 
16. 

Belatlon between power to direct and 
power to grant new trial see su¬ 
pra § 258 b (2). 

34. Ariz.—&oeger v. Twin Buttes R. 
Co., 127 P. 735, 14 Ariz. 269, Ann. 
Cas.l914A 1289. 

64 C.J. p 479 note 42. 

35- U.S.—^Begert v. Payne, C.C.A 
Ohio, 274 F. 784. 

64 C.J. p 479 note 43. 

36. Miss.—Alabama Great Southern 
By. Oo. V. Dcmiell, 66 So. 730, 108 
Miss. 858. 

37- U.S.—Noble V. U. S., C.CJLIowa, 
98 F.2d 441. 

64 C.J. p 482 note 50. 

38. Me.—Noyes v. Smith, 5 A. 629. 

Where evldenee did not demand a 
findin g in favor of plaintiff, court 
erred in directing a verdict in his fa¬ 
vor.—Gunnin v. Oarlile, 25 S.E.2d 652, 
195 Oa. 86L 
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A direction for one party is improper where the 
facts are sufficient to warrant a direction or re¬ 
quire a verdict for the adverse party.39 A verdict 
is not to be directed on an issue not within the 
scope of the pleadings and it has been held im¬ 
proper to direct for plaintiff on a writ which fails to 
state a cause of action,or on a petition bad in sub¬ 
stance, 2ind similarly bad to direct for defendant 
on a plea bad in substance,^5 whatever the proof. 
Where to do so obliges the court to discredit a 
witness,or, indeed, in any case which depends on 
the credibility of witnesses,^® it has been held that 
a verdict may not be directed. 

Where a statute specifies when a verdict may be 
directed, it is improper to direct except where the 
statutory conditions are satisfied.'*® 

Motions by both parties^ Even in jurisdictions 
holding that mutual motions by both parties waive 
the jury and submit the whole question to the court, 
as discussed supra § 256 b, a direction, after such 
motions are made, is improper where there is no 


TRIAL § 259 

evidence, or insufficient evidence, to warrant or 
support it,where the verdict directed necessarily 
rests on the existence of a particular fact which is 
without support in the evidence,*® or where verdict 
was demanded and should have been directed for the 
adverse party.*® In jurisdictions in which the mo¬ 
tions themselves do not waive the jury, where 
nothing more appears, verdict is improperly directed 
after mutual motions are made at any time when 
such direction would be improper without that cir¬ 
cumstance;®® and this doctrine has been applied, 
in jurisdictions following the rule of waiver, where 
other circumstances sufficient to avoid the waiver 
appear in the case.®i 

Oral evidence. It has been held that a directed 
verdict for plaintiff cannot be had where most of 
his evidence is oral.®® 

Failure to prove nonessential elements. PlaintifiTs 
failure to prove elements which are not essential 
to his cause of action does not entitle defendant to 
a general charge.®® 


39. Ala.—^Reichert Milling Co. v. 
George, 162 So. 393, 280 Ala. 3, 
conformed to 162 So. 383, 26 Ala. 
App. 417, certiorari denied 162 So. 
402, 230 Ala. 589. 

Ga.—Glover v. City Council of Augus¬ 
ta. 63 S.E.2d 422, 83 Ga.App. 314. 
Ind.—'Mclntosli v. Pennsylvania R. 
Co., 38 N.R2d 263, 111 Ind.App. 
550. 

64 C.J. p 482 note 58. 
mferenoes supportijig other aufling 
If inferences reasonably drawn 
from facts will support a finding 
other than that requested in motion, 
court is justified in refusing to direct 
verdict,—^Parsippany-Troy Hills Tp., 
Morris County, v. Bowman, 69 A.2d 
199, 3 N.J. 97. 

40. Vt.—Shields v. Vermont Mut. P. 
Ins. Co., 147 A. 352, 102 Vt 224. 

64 C.J. p 482 note 54. 

41. Me.—^Inhabitants of Town of 
Milo V. Milo Water Co., 152 A. 
616, 129 Me. 463. 

42. Ga—^Kelly v. Strouse, 48 S.E. 
280, 116 Ga 872. 

43. Ga—^Kelly v. Strouse, supra 
Where issue was taken, on an im¬ 
material or defective plea or replica¬ 
tion and allegations were proved, 
pleader was held entitled to affirm¬ 
ative charge as to issues raised there¬ 
by.—Hawie V. Kelly, 58 So.2d 609, 266 
Ala 31. 

44. Md.—Morris v. Brlckley, 1 Hhrr. 
& G. 107. 

Bvidenoe dlscreditiiig witnesses 
Affirmative charge for defendant 
should not be given where some cir¬ 
cumstance shown by evidence tends 
to discredit witnesses who have tes¬ 


tified without conflict, but if dis¬ 
crediting evidence is so explained 
that, if true, it does not have dis¬ 
crediting tendency, and explanatory 
evidence Is uncontradicted, it cannot 
be said that an inference adverse to 
defendant is reasonable so as to pre¬ 
clude giving of affirmative charge 
for him.—^Batson v. Birmingham 
Trust & Savings Co., 4 So.2d 307, 
241 Ala 629. 

45. Mo.—Weaver v. Mobile & O. K. 
Co., 120 S.W.2d 1105, 343 Mo. 223. 

N.T.—Sadowski v. Long Island R. 
Co., 55 ]Sr,B.2d 497, 292 H.T. 448— 
Schulman v. Plastics Moulding 
Oorp., 55 K.T.S.2d 426. 

OkL—Sooner Distributing Co. v. 
Langley, 80 P.2d 590, 183 Okl. 
236. 

64 C.J. p 482 notes 59, 60. 

Consideration of credibility generally 
see supra S 257 f (3). 

Season for rule 

Where determination of issue in¬ 
volves witnesses' credibility, direc¬ 
tion of verdict is invasion of jury's 
province.—^Lincoln Nat. Bank & 
Trust Co. of Fort Wayne v. Parker, 
34 N.E.2d 190, 110 Ind.App. 1, peti¬ 
tion overruled 37 N.B.2d 5, 110 Ind. 
App. 1. 

Testimoxiy of a party In interest, 
standing alone, will not support a 
directed verdict.—Sohio Petroleum 
Co. V. Jurek, Tex.CivA.pp., 248 S.W.2d 
294. 

46. Ga.—^Fielder v. Davison, 77 S.B. 
618, 189 Ga. 509. 

N.T.—^Ruthizer v. William Bass Dress 
Corp., 36 N.T.S.2d 473, 264 App. 
Dlv. 372. 


XnsailLcient evldenoe for opposite ver. 
diet 

Under statute^ a verdict should not 
be directed for a party unless it is 
apparent that no sufficient evidence 
has been admitted on which jury 
could legally find a verdict for the op¬ 
posite party.—Carter v. Florida Pow¬ 
er & Light C<x, 189 So. 705, 188 Fla. 
220 . 

Words ‘Oegal insnlBcleney of evi¬ 
dence,’’ as used in statute controlling 
directed verdicts, is not restricted to 
lack of sufficient evidence to estah- 
llsh prima fheie case, but includes in¬ 
sufficient evidence to sustain burden 
of proof.—^Playtown Products v. Ideal 
Toy Oorp., 118 N.T.S.2d 102. 201 Misc. 
911. 

47. Colo.—Kllpp V. Gmsing, 200 P.2d 
917, 119 Colo. 111. 

64 C.J. p 483 note 62. 

48. U.S.—Anderson Messenger, 

Ohio, 158 F. 250, 85 C.CJL 468. 

49. Mont.—Barkemeyer Grain, etc., 
Co. V. Hannant, 213 P. 208, 66 Mont. 
120 . 

N.Y.—^Morgantown Second Nat. Bank 
V. Weston, 64 N.E. 949, 172 N.T. 
250. 

50. Okl.—^Taylor v. Wooden, 118 P. 
372, 80 OkL 6, 36 L.R.A.,N.S., 1018. 

64 C.J. p 484 note 66. 

51. U.S.—White v, Bingham, C.CA 
Mass., 25 F.2d 837—^B!lre Assoc, of 
Philadelphia v. Mechlowitz, C.CJL 
N.T., 266 F. 322. 

52. Pa.—Wagman v. Paradise Mut. 
Fire Ins. Co., 79 Pa.Dist. Sc Co. 
72, 65 Tork Co. 109. 

53. Ala.—^Birmingham News Co. v. 
LitUe, 148 So. 398, 226 Ala. 642. 
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Circumstantial evidence; inference. A general 
charge has been held improper where the evidence 
is circumstantial^^ or where a material fact rests 
wholly in inference.®^ 

The right to recover only nominal damages is 
enough to avoid a peremptory instruction.®® 

b. Any or Some Evidence for Adverse Party; 

Scintilla 

Substantial evidence, or more than a scintilla. Is 


required by most authorities for application of *he rule 
that any, or some, evidence for the adverse party pre> 
vents direction of verdict; but other authorities uphold 
this result where there Is evidence, however slight,, 
or a scintilla. 

The court is without authority to direct a ver¬ 
dict, and properly denies a motion seekinjg a direc¬ 
tion, if there is any, or some, legal or competent 
evidence or testimony fairly or reasonably tending 
to prove the issues tendered by the adverse party,, 
or to support his case or contention,®7 or incon- 


54L Ala.—Spurlock v. J. T. Knight & 
Son, 13 So.2d 396, 244 Ala. 864— 
Batson v. Birmingrham Trust & 
Savings Oo., 4 So.2d 307, 241 Ala. 
629—^New York Lrlfe Ins. Co. v. 
Torrance, 153 So. 463, 228 Ala. 
286. 

Consideration of circumstantial evi¬ 
dence see supra § 257 e <1). 

55. Ala.—Spurlock v. J. T. Knight & 
Son, 13 So.2d 896, 244 Ala. 364— 
Batson v. Birmingham Trust & 
Savings Co.. 4 So.2d 307, 241 Ala. 
629—New York Ute Ins. Co. v. 
Torrance, 158 So. 463, 228 Ala. 286. 

56. Miss.—Brewer v. Universal 
Credit Co., 192 So. 902, 191 Miss. 
183. 

Direction for nominal damages on de¬ 
fendant's motion see supra § 257 j. 

57i U.S.—M<u:Kay v. Costigan, CAu 
HL, 179 F.2d 125. 

Ala.—Peoples Furniture Co. v. Wil¬ 
son, 173 So. 85, 233 Ala. 578— 
American Nat. Ins. Co. v. Heed, 160 
So. 543, 26 Ala.App. 350, certiorari 
denied 160 So. 546, 230 AlaJ^PP. 
221 . 

Cal.—^Turner v. Lischner, 126 P.2d 
156, 52 Cal.App.2d 273. 

D.C.—Birchall v. Capital Transit Co., 
Mun.App., 84 A.2d 624. 

Fla—Oppenheimer v. Werner, 46 So. 
2d 870—McAllister v. Miami Daily 
News, 17 So.2d 618, 154 Fla 870— 
Warner v. Ware, 9 So.2d 369, 161 
Fla 270—Williams v. Sauls, 9 So.2d 
869, 151 Fla 270—HUl v. Wilson, 
4 So.2d 712, 148 Fla 472—Jones v. 
Stoddard, 189 So. 400, 138 Fla 458— 
State ex reL Watt & Sinclair of 
Florida V. Bird, 176 So. 858, 128 
Fla 552. 

Oa—Ayares Small Ijoan Co. v. Mas- 
ton, 61 S.F12d 699, 78 CaApp. 628— 
Whitaker v. Paden, 50 S.B.2d 774, 78 
GaAipp. 145. 

m.—^Bay Island Drainage and Levee 
Dist. No. 1 V. Nussbaum, 56 N.E. 
2d 615, 388 HI. 131—Knudson v. 
Knudson, 46 N.B.2d 1011, 382 Ill. 
492—Schmedeke v. Wabash R. Co., 
112 N.R2d 742, 850 I11A.PP. 823— 
Donnelly v. Pennsylvania R. Co., 97 
N.R2d 846, 842 IllAupp. 566, affirmed 
105 N.B.2d 780, 412 Ill. 116, cer¬ 
tiorari denied Pennsylvania R. Co. 
V. Donnelly, 73 S.Ct. 93, 344 U.S. 
855, 97 L.Bd. 663—Mower v. WU- 


liams, 78 N.B.2d 529, 334 IllAuPP. 
16, reversed on other grounds 84 
N.R2d 435, 402 Ill. 486—Pflle v. 
Owens. 73 N.R2d 446, 331 DLApp. 
390—^LeMaitre v. Union Elea Pow¬ 
er Co., 78 N.R2d 125, 331 IllA.pp. 
270—Martin v. Equitable Life As- 
sur. Soa of U. S., 64 N.R2d 899, 323 
Dl.App. 69—^Paolinelli v. Dainty 
F\>ods Manufacturers, 54 N.E.2d 
759, 322 IlLApp. 586—Reed v. Lan- 
dan, 62 N.E.2d 806, 321 IllA.pp. 1-9— 
Carrell v. New York Cent. R. Co., 47 
N.R2d 130, 317 IlLApp. 481, af¬ 
firmed 52 NR2d 201, 884 Ul. 599 
—Sturgeon v. Quarton, 44 N.E.2d 
766, 816 IlLApp. 308—^Kellenberger 
V. Mitchell, 44 N.R2d 73, 816 Ill. 
App. 112—Kane v. Wehner, 39 N.R 
2d 61, 312 IlLApp. 391—Hlrshman 
V. National Mineral Co., 86 N.R2d 
698, 811 IUA.PP. 169—Gillett v. Wil- 
liamsville State Bank, 84 N.E.2d 
662, 810 IlLApp. 396—OUver v. Kel¬ 
ly, 21 N.R2d 649, 800 IlLApp. 487— 
Gregory v. Merriam, 14 N.R2d 268, 
294 IlLApp. 483—Shellabarger v. 
Nattier. 7 N.R2d 365, 289 IlLApp. 
473—Chas. Kronauer & Co. v. Me¬ 
chanics’ Ins. Co. of Philadelphia, 
266 I11JV.PP. 477. 

Ind.—Buddenberg v. Morgan, 38 N. 
R2d 287, 110 IndJLpp. 609. 

Kan.—Flentle v. Townsend, 80 P.2d 
132, 139 Kan. 82. 

Ky.—^Louisville & N. R. Co. v. Pow¬ 
ers, 255 S.W.2d 646—Pacific Mut 
Life Ins. Co. v. Fagan. 166 S.W.2d 
1007, 292 Ky. 633—Bolton v. Sears, 
78 S.W.2d 914, 267 Ky. 676. 

Md.—^Thursby v. O'Rourke, 28 A. 2d 
656, 180 Md. 223—Metropolitan Life 
Ins. Co. V. Neiklrk, 200 A. 370, 176 
Md. 163—^F^sher v. Finan, 163 A. 
828, 163 Md. 418. 

Mass.—Hartmann v. Boston Herald- 
Ttaveler Corp., 80 N.E.2d 16, 323 
Mass. 56. 

Neb.—Styskal v. Brickey, 62 N.W.2d 
854, 158 Neb. 208—Nama v. Shada, 
84 N.W.2d 660, 150 Neb. 362—Gohl- 
inghorst v. Ruess, 20 N.W.2d 381, 
146 Neb. 470—Cutrell v. John Han¬ 
cock Mut. Life Ins. Co., 17 N.W.2d 
465, 146 Neb, 660—Qormley v. Peo¬ 
ples Cab, 6 N.W.2d 78, 142 Neb. 
346—Serratore v. Miller, 267 N.W. 
159, 130 Neb. 908. 

N.J.—De Vinney v. Prudential Ins. 
Co. of America, 25 A.2d 254, 128 N. 
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J.Iiaw 270—^Israel v. Travelers Ina. 
Co., 182 A. 840, 116 N.J.Law 164. 

Ohio.—Val Decker Packing Co. v. 
Treon, 97 N.E.2d 696, 88 Ohio App. 
479. 

Dkl.—^Dake v. Finance Corp., 258 Pi 
2d 842, 208 Okl. 116—Murduck v. 
City of Blackwell, 176 P.2d 1002, 
198 Okl. 171—^Fleming v. Patillo^ 
167 P.2d 40, 196 Okl. 567—Carey, 
Lombard, Young & Co. v. Huck- 
aby, 100 P.2d 894, 186 OkL 685 
—City of Norman v. Finley, 97 
P.2d 761, 186 Okl. 829—Greis v. 
Mitchell. 90 P.2d 894, 185 Okl. 136 
—^Keller v. Tracy, 82 P.2d 1046, 
183 Okl. 463—^Helmerick & Pa 3 rne 

V. Green, 80 P.2d 573, 183 OkL 164— 
Guaranty State Bank of Tezola v. 
Rutledge, 64 P.2d 650, 179 Okl. 85— 
Pine V. Independent Natural Gas 
Co., 62 P.2d 1051. 

R. I.—^McFarland r. Lynch, 197 A, 202, 
60 R.I. 125—^Douglas v. First Nat. 
Stores, 172 A. 723, 54 R.I. 278— 
Roger Laudati, Ina, v. TancredL 
166 A. 819—^Bilgrei v, Berstein, 164 
A. 327. 

S. C.—Lazar v. Great Atlantic & Pa,- 
cific Tea Co., 14 S.R2d 660, 197 
S.C. 74. 

T^!^.—Dolan v. Bry Block Mercan- 
tUe Co., 126 S.W.2d 876, 23 Tenn. 
App. 47—American Trust & Bank¬ 
ing Co. V. Parsons, 108 S.W.2d 187, 
21 Tenn.App. 202. 

Tex.—Thomas v. Postal Telegraph- 
Cable Cow, Com.App., 65 S.W.2d 282 
—Oambill v. Snow, CIv.App., 189 
S.W.2d 83, refused for want of 
merit—^Barrett v. Commercial 
Standard Ins. Co., Civ.App., 145 S. 

W, 2d 815—Guxnm v. Chalmers, Civ. 
App., 127 S.W.2d 942, modified on 
other grounds Chalmers v. Gxunm, 
164 S.W.2d 640, 187 Tex. 467—Safe¬ 
way Stores of Texas v. Brlgance, 
GivA^pp., 118 S.W.2d 812, error dis¬ 
missed—Nelson V. Wilson, ClvAiPp., 
97 S.W.2d 287, error refused—Lein- 
neweber v. George, CiVwApp., 96 S. 
W.2d 478. 

64 C.J. p 479 note 44, p 480 note 45, p 
482 note 46, p 495 note 6, p 496 
notes 7, 10, 11, 16—13 C.J. p 797 
note 66 Eb]. 

Any or some evidence and scintilla 
rule as affecting taking of case 
from Jury generally see supra § 
208, 
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sistent with the theory of the motion,58 or any 
testimony whatever to go to the jury on an issue 
involved in a cause.58 Substantial evidence has 
been required for the application of this rule,®® and 


a mere scintilla of evidence in favor of the party 
against whom a motion for a directed verdict is 
made has beeit held insufficient to prevent such 
direction.®! Other authorities, however, apply the 


Savidence to support necessary ele. 

meats of case or oanse of action 
Ill.—Chicago Macaroni Co. v. Grossi, 
111 N.E.2d 367, 349 IlLApp. 639— 
Bellomy v. Bruce, 25 K'.B.2d 428, 
303 ULApp. 349. 

Ohio.—Pesta v. Ruf, App., 48 N:.E.2d 
876. 

Evidence tending to prove material 
allegations of complaint 
Ill.—Wolfram v. BennehoflC, 56 N.B.2d 
849, 324 IlLApp. 16—Plodzien v. 
Segool, 40 N.E.2d 783, 314 IlLApp. 
40. 

Ind.—Western & Southern Life Ins. 
Co. v. Kerger, 36 N.E.2d 965, 111 
Ind.App. 297. 

Eixeot or circumstantial evidence 
Tex.—^Perrfen v. Baker Hotel of Dal¬ 
las, Civ.App., 228 S.W.2d 811. 

Any evidence of probative force 

(1) Generally.—^Prye v. Sinclair 
Oil & Gas Co., Tex.Civ.App., 249 S.W, 
2d 102. 

(2) If record reflects any testimo¬ 
ny of probative force in favor of par¬ 
ty against whom verdicft is instruct¬ 
ed, instructed verdict is improper.— 
Gambill v. Snow, Tex.Clv.App., 189 
S.W.2d 33, refused for want of merit 

(3) Where plaintiff sought recov¬ 
ery on three theories, and it could 
not be said that there was no testi¬ 
mony of some probative force to sup¬ 
port any of theories, defendants re¬ 
quest for peremptory instruction was 
properly refused.—Rio Grande Nat 
Life Ins. Co. v. Bandy, Tex.Civ.App., 
110 S.W.2d 122. 

Absence of evidence as mattov of law 
Tex.—^Brockman v. J. Weingarten, 
Inc., C1V.APP.. 115 S.W.2d 753, af¬ 
firmed J. Weingarten, Inc. v. Brock¬ 
man, 136 S.W.2d 698, 134 Tex. 461. 
Wash.—^Rnlght v. Trogdon Truck Co„ 
71 P.2d 1003, 191 Wash. 646. 

Pacts oonstitnting defense 

If there is any evidence from which 
reasonable men might find facts 
which would constitute a defense, 
motion should be denied.—Serv-Us 
Chain Stores v. Arden Realty & In¬ 
vestment Co., 105 P.2d 850, 106 Colo. 
369. 

Bvidenoe supporting decision for par¬ 
ty having affirmative 

Evidence sufficient to defeat mo¬ 
tion must be evidence on which jury 
could, without acting unreasonably, 
in eye of the law, decide In favor of 
party so having the affirmative.— 
Fitch v. Thomson, 54 N.K2d 623, 822 
niA.pp. 708. 

68. Kan.—Wright v. Stage, 121 P. 
491, 86 Kan. 475. 

Okl.—^Keeling v. Travelers Ina Co., 


Hartford, Conn., 67 P.2d 944, 180 
Okl. 99. 

Similar statement 
The court may not direct where 
there is any evidence to the con¬ 
trary.—Corona Petroleum Co. v. 
Jameson, Tex.Civ.App., 146 S.W.2d 
512, error dismissed, judgment cor¬ 
rect—64 C.J. p 496 note 17. 

59. S.C.—Caughman v. State High¬ 
way Dept., 151 S.E. 107, 154 S.C. 
43. 

64 C.J. p 496 note 18. 

60. U.S.—U. S. V. Hartley, C.CA- 
Mont, 99 P.2d 923—Corrigan v. U. 
S.. C.C.A.Idaho, 82 P.2d 106—Boss 
Mfg. Co. V. Payne Glove Co.. C.C.A. 
Neb., 71 P.2d 768, certiorari denied 
Payne Glove Co. v. Boss Mfg. Co., 
55 S.Ct 104, 293 U.S. 590, 79 L.Ed. 
684—U. S. V. Fulkerson, C.CA. 
Wash., 67 P.2d 288. 

Ark.—^Roe v. St. Louis Southwestern 
Ry. Co.. 168 S.W.2d 1112, 205 Ark. 
416—State Highway Commission v. 
Jelks, 159 S.W.2d 465, 203 Ark. 878 
—^Hall V. W. E. Cox & Sons, 164 

S. W.2d 19, 202 Ark. 909. 

Cal.—^Hughes v. Oreb, 228 P.2d 560, 
86 Gal.2d 854—Burch v. Atchison, 

T. & S. P. Ry. Co., 142 P.2d 965, 
61 C^App.2d 286. 

Del.—^McCarthy v. Mayor & Council 
of Wilmington, Sup., 100 A.2d 789. 
Mo.—^Hillhouse v. Thompson, 248 S. 
W.2d 631, 362 Mo. 700—Wills v. Bel- 
ger, 212 S.W.2d 736, 357 Mo. 1177— 
Bray v. St. Louis-San Francisco 
By. Co., App., 259 S.W.2d 132— 
Stanflll V. Trading Post Co., App., 
106 S.W.2d 952, opinion quashed 
on other grounds State ex rel. Trad¬ 
ing Post Co. V. Shain, 116 S.W.2d 
99. 342 Mo. 588. 

N.M.—^Medina v. New Mexico Cbnsol. 
Min. Co., 188 P.2d 343, 51 N.M. 
493. 

R.I.—Gallagher v. Harlow, 14 A.2d 
663, 65 R.I. 267. 

Tenn.—Chickasaw Wood Products 
Co. V. Lane, 125 S.W.2d 164, 22 
Tenn.App. 696. 

Tex.—^Eldgeworth v. City of Felly,! 
ClvJLpp,, 178 S.W.2d 264—Corona 
Petroleum Co. v. Jameson, Civ.App., 
146 S.W.2d 512, error dismissed, 
judgment correct—Roeser v. Coffer, 
CivA.pp., 98 S.W.2d 275. 

Utah.—Sullivan v. Beneficial Life In& 
Co., 64 P.2d 851, 91 Utah 406. 

Yt, —Peno V. Bushey, 4 A.2d 839, 116 
Yt 260, followed in 4 A.2d 840. 

64 C.J. p 482 note 48. 

Any evidence of eubsianoe to murtaln 
an issue 

Ky.—^Thomas Jefferson P^e Ins. Go. 
of Louisville v. Barker, 251 S.W.2d 
862—Blanton v. Allen, 219 S.W.2d 
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970, 810 Ky. 28—Galloway Motor 
Co. V. Huffman's Adm'r, 137 S.W.2d 
379, 281 Ky. 841. 

Test of substantiality 

In order to warrant submission to 
jury as against motion for directed 
verdict, evidence should be sufiacient- 
ly substantial to justify a logical 
mind in drawing therefrom a logrioal 
deduction.—^Leary v. MacheskL 110 
N.E.2d 800, 92 Ohio App. 452. 

Substantial evidence to sustain al¬ 
legations of petition or complaint. 
Ala.—American Bankers Cbrp. v. 

Sims, 170 So. 63, 233 Ala 53. 

Neb.—Cutrell v. John Hancock Mut. 
Life Ins. Co., 17 N.W.2d 465, 145 
Neb. 550—^Parish v. County Plre 
Ins. Co., 298 N.W. 702, 139 Neb. 
726. 

aSere spaark or glimmear of evidence 
is Insufficient to prevent direction of 
verdict.—^Ward v. Southern Ry. Co., 
15 Tenn.App. 380. 

score than enough, evidence for con¬ 
jecture 

On motion to direct a verdict, judge 
must allow case to go to jury if there 
is more than enough evidence to give 
rise to a mere conjecture.—Carolina 
Coach Co. V. Central Motor Lines, 50 
S.R2d 909, 229 N.C. 650. 

61. Cal.—Walters v. Bank of Ameri¬ 
ca Nat. Trust & Savings Ass'n, 69 
P.2d 839, 9 Cal.2d 46. 110 A.L.R 
1259—^Morlarty v. California West¬ 
ern States Life Ins. Co., 70 P.2d 
684, 22 Cai.App.2d 260. 

D.C.—Jackson v. Capital Transit Co., 
99 P.2d 380, 69 AppJ>.C. 147, cer¬ 
tiorari denied 59 S.Ct. 464, 306 XJ.S. 
630, 83 L.Ed. 1032. 

Ill.—Martin v. Sterling Casualty Ins. 

Oo., 277 I11.APP. 258. 

N.T.—^Duval V. Skouras, 70 N.XB.2d 
150. 

Tenn.—Western & Atlantic R. R. v. 
Land, 216 S.W.2d 27, 187 Tenn. 533 
—^Toung V. Tennessee Elec. Power 
Co., 122 S.W.2d 821, 22 Tenn.App. 
308. 

Vt.—Perkins v. Vermont Hydro- 
Electric Corporation, 177 A. 631, 
106 Vt. 367. 

"Scintilla of evidence" defined see 
Evidence § 1016. 

Sufficiency of scintilla of evidence to 
require submission of case to jury 
in general see supra § 208 b (2) 
(a). 

Evidence from which Jury may infer 
facts 

A bare scintilla of evidence is not 
sufficient, and if there is evidence 
from which the jury might reason¬ 
ably infer material facts the court 
may not direct.—Cable v. Southern 
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rule even where there is any slight evidence, or 
the slightest evidence,6^ however weak or incon¬ 
clusive it may be,®^ or even a scintilla of evidence.^® 
Under these authorities a directed verdict is con¬ 
sidered to be proper only where there is no evidence 
to establish or support the issue.®® 


c. Where Other Verdict Would Be Warranted 
or Sustained 

The sufflcfency of evidence to support a verdict for 
one party, or the existence of evidence tending to prove 
his case or Justifying a finding for him, makes a directed 
verdict against him improper. 

The legal sufficiency of the evidence to support a 
verdict for one party, ®7 or the existence of evi- 


R. Co., 29 S.E. 377. 122 N.C. 892— 
Wlttkowsky v. Wasson, 71 N.C. 461. 

More evidence tiian scintilla re- 
Quires submission of the case to the 
jury. 

Hawaii.—Henry Waterhouse Trust 
Co. V. Hawlins, 38 Hawaii 876. 

IlL—^Read v. Cummings, 59 N.E.2d 
325, 324 IlLApp. 607. 

N.C.—Carolina Coach Co. v. Central 
Motor Lines, 50 S.E.2d 909, 229 N. 

a 660. 

In Sentnoky 

(1) With respect to direction of 
verdict, the scintilla rule has been 
aJt>andoned.—^Troutman v. Mutual Life 
Ins. Cow of New Torh» C.C.A.Ky., 125 
F.2d 769. 

<2) Under earlier Kentucky deci¬ 
sions, a verdict should not be directed 
where evidence constitutes a scintilla 
of proo-f, even thougrh it might be in¬ 
sufficient to sustain verdict.—Olick- 
man v. Harlan Wallins Coal Co., 133 

S. W,2d 718, 280 Ky. 477—Greene V. 
Pennington, 108 S.W.2d 1013. 270 Ky. 
28—Honaker v. Crutchfield, 57 S.W. 
2d 502, 247 Ky. 495. 

64 GLJ. p 496 note 9 (Kentucky cases). 

82. Ala.—^Morgan-Hill Paving Co. v. 

Thomas, 134 So. 480, 223 Ala. 88. 

64 C.J. p 496 notes 6, 10, IL 

Any evldeBLce however slight 
Md.—^Metropolitan Life Ins. Co. v. 
Neikirk, 200 A. 370, 175 Md. 163. 

Similar statement 
If there Is any evidence, however 
slight, legally sufficient as tending 
to prove the case of the adverse 
party, that is to say, competent, pe]> 
tinent, and coming from a legal 
source, a verdict is not to be directed. 
—Hodges V. Baltimore Engine Co., 
94 A. 1040, 126 Md. 307, AnmCas. 
1917C 766—64 C.J. p 496 note 18. 

Setting aside of verdict to contrary 
Verdict caxmot be directed if there 
is any issue of fact supported by evi¬ 
dence, however slight, even though 
court would have to set aside verdict 
to contrary as against weight of evi¬ 
dence.—Zugaj V. Chief Redpath, 186 
N.E. 815, 45 Ohio APP. 159. 

63. Ala.—^Poole v. Fletcher, 169 So. 
868, 233 Ala. 54—Casino Restaurant 
V. McWhorter, 46 So.2d 682, 35 Ala. 
App. 332—Perry v. Atlantic Coast 
Line R Co., 42 So.2d 837, 34 Ala. 
App. 644—Birmingham Electric Co. 
V. Freeman, 27 So.2d 231, 32 Ala. 


App. 479—Case v. O'Shields, 4 So.2d 
202, 30 AlaJ^pp. 254. 

64 aj. p 496 note 10 [a] (4). 
Slightest probative evidence 
Ky.—Kelly v. Marcum, 114 S.W.2d 
1102, 272 Ky. 609. 

64;, Ohio.—George v. Wm. C. John¬ 
son Candy Co., 16 Ohio App. 487. 

64 C.J. p 496 notes 8, 10, 11. 

65. U.S.—^Evans v. U. S., D.C.ldaho, 
6 P.Supp. 107. 

64 C.J. p 496 notes 9~11. 

Rule gnallfled 

Although the motion should be de¬ 
nied if there is a scintilla to the 
contrary, a verdict should be directed 
unless the evidence is sufficient to 
warrant a reasonable jury In basing 
a verdict on it.—Sanders v. Charles¬ 
ton & W. C. Ry. CJo.. 145 S.B. 400, 147 
S.C. 487. 

Buie as to creatioii of jury question 
inapplicable 

The rule that a mere scintilla of 
evidence is not sufficient to create a 
jury question is not applicable In de¬ 
termining whether judge properly di¬ 
rected a verdict.—^Fitzpatrick v. Mer¬ 
chants & Manufacturers Fire Ins. Co., 
5 A.2d 771, 122 N.J.Law 468. 

Xn Alabama 

(1) The scintilla of evidence rule 
is applied in determining the pro¬ 
priety of general affirmative charge. 
—^Perry v. Atlantic Coast Line R. 
Co., 42 So.2d 837, 34 AlaApix 644— 
Birmingham Electric Co. v. Freeman, 
27 So.2d 231, 82 AUuApp. 479—64 a 
J. p 496 note 9. 

(2) Affirmative Instruction, or di¬ 
rected verdict, is improper if there 
is a scintilla of evidence to contrary. 
—^Messer v. IXipuy-Burke Realty Co., 
147 So. 193, 226 Ala. 438—Birming¬ 
ham Electric Co. v. Bailey, 15 So.2d 
465, 31 Ala.App. 275, certiorari de¬ 
nied 16 So.2d 469, 244 Ala. 671— 
Sloss-Sheffleld Steel & Iron Co. v. 
Willingham, 199 So. 16, 29 AlaJVpp. 
669, cause remanded on other grounds 
199 So. 28, 240 Ala. 294—64 C.J. p 496 
note 9. 

(3) On the other hand, it has been 
held that with respect to question 
whether a party is entitled to affirm¬ 
ative charge, scintilla rule does not 
prevail.—^Louisville & N. R. Co. v. 
Finlay, 185 So. 904, 237 Ala. 116. 

(4) Where plaintiffs testimony ex¬ 
ceeded scintilla, general affirmative 
charge for defendant was properly 
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refused.—Great Atlantic & Pacific 
Tea Co. V. Smalley, 156 So. 639, 26 
Ala.App. 176, certiorari denied 156 
So. 641, 229 Ala. 289. 

66. Ohio.—Clark v. Stitt, 12 Ohio 
Cir.Ct 759, 4 Ohio Cir.I>ec. 61. 

64 C.J. p 496 notes 10-12. 

No strong or weak evidence 
Such action may be taken only 
where there is no evidence before the 
Jury, either strong or weak, tending 
to establish the contention of the ad¬ 
verse party.—^Wood v. Young, 271 p. 
734, 127 Or. 236—64 C.J. p 464 note 
14. 

67. Ala.—^Alaga Coach Line v. Mc- 
Carroll, 151 So. 884, 227 Ala. 686, 
92 A.L.R. 470—Queen Ins. Co. of 
America v. Bethel Chapel, 174 So. 
638, 27 Ala.App. 448, certiorari de¬ 
nied 174 So. 640, 234 Ala. 184. 

Ariz.—Jeune v. Del B. Webb Const 
Co.. 265 P.2d 1076, 76 Ariz. 418— 
Betancourt v. Logia Suprema De 
La Hispana-Americana, 86 P.2d 
1026, 53 Ariz. 151, modified on other 
grounds 88 P.2d 88, 63 Ariz. 263— 
Horan v. Richfield Oil Corporation, 
105 P.2d 614, 56 Ariz. 64. 

Cal.—^People v. Mahoney, 91 P.2d 
1029. 13 Cal.2d 729—Yulchl Matsu- 
moto V. Renner, 202 P.2d 1051, 90 
Cal.App.2d 406—Stone v. Los An¬ 
geles County Flood Control Dlst, 
186 P.2d 896, 81 Cal.App.2d 902. 

Ga.—^Blble v. Somers Const Co., 22 
S.E.2d 609, 194 Ga. 724—^Taylor v. 
Chattooga County, 178 S.E. 298, 180 
Ga. 90—CJurry v. Roberson, 75 S.E. 
2d 282, 87 Ga.App. 786. 

Idaho.—Reinhold v. Spencer, 26 P.2d 
796, 53 Idaho 688. 

HL—Schumacher v. Santel, 110 N.B. 

2d 534, 349 IlLApp. 388. 

Ind.—^Deep Vein Coal Co. v. Dowdle, 
66 N.B.2d 598, 224 Ind. 244—Grey 

V. Mutual Life Ins. Co. of N. Y., 19 
N.E.2d 547, 215 Ind. 305. 

Ky.—Combs v. Peoples Bank, 230 S. 

W. 2d 475, 818 Ky. 120—Dolle v. 
Melrose Properties. 67 S.W.2d 706, 
262 Ky. 482. 

Majas.—McFadden v. Bancroft Hotel 
Corp., 46 N.B.2d 673, 313 Mass. 56 
—^Ryder & Brown Co. v. B. Liss- 
berger Co., 15 N.E.2d 441, 300 Mass. 
488, 118 A.L.R. 521. 

Minn.—Guthrie v. Brown, 256 N.W. 
898, 192 Minn. 434. 

Neb.—^Herman v. Flrestine, 21 N.W. 
2d 444, 146 Neb. 730—Meyer v. 
Omaha & Council Bluffs St Ry. 
Co., 261 N.W. 841, 125 Neb. 712. 
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dence fairly or reasonably®* tending to prove one j case for him,®* or the existence of evidence fairly 
party’s case or cause of action, or to make out a 1 or reasonably tending to show a prima facie right of 


j^-.j.__Wilkinson v. Walsh. 178 A. 721, 
115 N.J.Law 243—^Zochowski v. Zo- 
kowski, 176 A. 364, 114 N.J.Law 
437—^Kempf v. New York, O. & W. 
Ry. Co.. 169 A. 713, 112 N.J.Law 
118—O’Neil V. Jacobus, 169 A. 703, 
112 N.J.Law 145—Grier v. Scandu- 
ra, 169 A. 674, 112 N.J.Law 152— 
Fine & Jackson Trucking Corpora- 
tion V. Lehigh Valley R. Co.. 166 
A. 184. 110 N.J.Law 385—^Titone v. 
Economy Bootery, 184 A. 809, 14 N. 
J.Misc. 349. 

N.T.—Crawford v. Nilan, 35 N.T.S.2d 
33, 264 App.Dlv. 46. reversed on 
other grounds 46 N.E.2d 512, 289 
N.Y. 444. 

Okl.—^Edwards v. J. L Case Co., 102 
P.2d 120, 187 Okl. 244—U. S. Casu¬ 
alty Co. V. Jackson, 46 P.2d 939, 
173 Okl. 60. 

Tenn.—^Lackey v. Metropolitan Life 
Ins. Co., 206 S.W.2d 806, 30 Tenn. 
App. 390. 

Tex.—^Pruth v. Gaston, Civ.App., 187 
S.W.2d 681, refused for want of 
merit—^Patrick v. McGaha, Civ. 
App., 164 S.W.2d 236. 

Wash.—^Higgins v. Radach, 123 P.2d 
352, 12 Wash.2d 628. 

64 C.J. p 484 note 68. 

Snhstantlal evidence to support ynae- 
diet 

(1) Generally. 

XJ.s.—U. S. V. Hartley, C.C.A.Mont., 
99 P.2d 923—^U. S. v. Fulkerson, C. 
CJLWash., 67 F.2d 288. 

Ark.—^Roe v. St Louis Southwestern 
Ry. Co., 168 S.W,2d 1112, 205 Ark. 
416—Hall V. W. E. Cox & Sons, 164 
S.W.2d 19, 202 Ark- 909. 

Cal.—Hughes v. Oreb, 228 P.2d 660, 
36 Cal.2d 854. 

DeL—^McCarthy v. Mayor & Council 
of Wilmington, 100 A.2d 739. 

Mo.—Stanfill V. Trading Post Co., 
App., 106 S.W.2d 962, opinion 
quashed on other grounds State ex 
rel. Trading Post Co. v. Shain, 116 
S.W.2d 99, 342 Mo. 688. 

N.M.—^Medina v. New Mexico Consol. 

Min. Co., 188 P.2d 343, 61 N.M. 493. 
R.I.—Gallagher v. Harlow, 14 A.2d 
663, 65 R.L 267. 

Tenn.—Chickasaw Wood Products Co. 
V. Lane, 126 S.W.2d 164, 22 Tenn. 
App. 696. 

Tex.—^Edgeworth v. City of Pelly, 
CivA.pp., 173 S.W.2d 254—Roeser 
V. Coffer, Civ.App., 98 S.W.2d 276. 
tltah.—Sullivan v. Beneficial Life 
Ins. Co., 64 P.2d 351, 91 Utah 406. 
Vt—^Peno V. Bushey, 4 A.2d 339, 110 
Vt 260, followed in 4 A.2d 340, 110 
Vt 263. 

(2) Where all testimony in behalf 
of a party, taken as a whole.* is con¬ 
sidered as if undisputed by other par¬ 
ty, and that testimony is reconcUa^ 
ble in essential features with undis¬ 
puted material facts, and when so 


reconciled is of such substantial na¬ 
ture that impartial men of sound 
judgment could reasonably believe it, 
and prudently act thereon, so that it 
furnishes a factual basis adequate 
to sustain the case of the party, a 
peremptory instruction should not be 
granted against him.—Gulf, Mobile & 
Northern R. Co. v, Weldy, 14 So.2d 
340, 195 Miss. 345—Jakup v. Lewis 
Grocer Co., 200 So. 697, 190 Miss. 444. 
Substantial evidence to establiiOi is¬ 
sue 

U.S.—^Boss Mfg. Go. V. Payne Glove 
Co., aC.A.Neb., 71 P.2d 768, certi¬ 
orari denied Payne Glove Co. v. 
Boss Mfg. Co., 56 S.Ct. 104, 293 U. 
S. 690, 79 L.Ed. 684. 

Competent evULenoe 

(1) To support verdict. 

Ind.—^McIntosh v. Pennsylvania R. 

Co., 38 N.E.2d 263, 111 Ind.App. 550. 
Tex.—^Barrett v. Commercial Stand¬ 
ard Ins. Co., Civ.App., 145 S.W.2d 
315. 

(2) Reasonably supporting verdict. 
—Kaminski v. Elvington, 226 P.2d 
395, 204 Okl. 35—^Fitzgerald v. Peo¬ 
ples Finance & Thrift Co., 84 P.2d 
626, 184 Okl. 44. 

AXL essential elements of case estab¬ 
lished 

Direction of verdict for defendant 
is prejudicial error when reasonable 
minds might conclude that all essen¬ 
tial elements of plaintiff’s case were 
established.—Leonard v. Kreider, 190 
N.E. 634, 128 Ohio St. 267. 

Svidenoe sufficient if uneontvadieted 

Verdict should not be directed 
where there is evidence material to 
Issues which would be sufficient, if 
uncontradicted, to sustain different 
verdict—Nieman v. ^tna Life Ins. 
Co., C.C.A.Ohio, 83 F,2d 763. 

Weak evidence of controverted facts 
Where the plaintiff’s evidence is 
weak but has a tendency to establish 
the controverted facts, the court can¬ 
not direct a verdict for defendant— 
Barrett v. Greenall, 27 A.2d 599, 139 
Me. 75. 

68. U.S.—^Bvans v. U. S., D.C.Idaho, 
6 F.Supp. 107. 

Ala.—Messer v. Dupuy-Burke Realty 
Co., 147 So. 193, 226 Ala. 438—Per¬ 
ry V. Atlantic Coast Line R. Co., 
42 So.2d 837, 34 Ala.App. 644— 
Birmingham Electric Co. v. Bailey, 
15 So.2d 465, 31 AlauApp. 275, cer¬ 
tiorari denied 15 So.2d 469, 244 Ala. 
671—Sloss-Sheffield Steel &. Iron 
Co. V, Willingham, 199 So. 16, 29 
Ala.App. 569, cause remanded on 
other grounds 199 So. 28, 240 Ala. 
294. 

HL—Piper V. Dowell, Inc., 80 N.E.2d 
736, 335 I11.APP. 337—Refiid v. Cum¬ 
mings, 59 N.E.2d 325, 324 Hl.App. 
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607—Hanson v. Blatt 53 N.E.2d 
143, 321 IlLApp. 364—McNaghten 
V. Northwestern Mut. Life Ins. Co., 
48 N.R2d 200, 318 IlLApp. 390— 
Kasznowski v. City of La Salle, 43 
N.E.2d 852, 316 IlLApp. 115—Cu- 
sanelli v. Steele, 5 N.E.2d 296, 287 
IlLApp. 490. 

N.J.—^Trinkle v. Pennsylvania R. Co., 
184 A. 816, 116 N.J.Law 433. 

Okl.—St. Louis, S. F. Ry. Co. v. Da¬ 
vis, 258 P.2d 612—Phillips Petro¬ 
leum Co. V. Myers, 210 P.2d 944, 
202 OkL 151—Woodard v. Fair¬ 
banks, 80 P.2d 250. 183 Okl. 161— 
Asplund V. Pearce, Porter & Mar¬ 
tin. 73 P.2d 866, 181 Okl. 320—Bean 
V. Travelers’ Ins. Co-., 23 P.2d 216, 
164 Okl. 135. 

Counterclaim 

A court cannot direct a verdict for 
plaintiff on a counterclaim filed by 
defendant where there is any evi¬ 
dence fairly tending to prove allega¬ 
tions of counterclaim.—^Lomax v. 
Brooks, 43 N.E.2d 421, 815 IlLApp. 
567. 

69. U.S.—^Thomas v. U. S., C.C.A. 
Ga,, 92 P.2d 929. 

Ala.—^Hawie v. Kelly, 53 So.2d 609, 
256 Ala. 31—^Hamby v. Sherrod, 26 
So.2d 105, 248 Ala. 16. 

Ark.—^Missouri Pac. R. Co. v. West- 
erfield, 92 S.W.2d 862, 192 Ark. 558. 
Fla.—^Katz v. Bear, 52 So.2d 903—' 
Cruger v. City of Miami, 152 So. 
409, 113 Fla. 138. 

Ill.—Weinstein v. Metropolitan Life 
Ins. Co., 60 N.E.2d 207, 389 DL 671 
—^Merlo V. Public Service Co. of 
Northern Illinois, 45 N.E.2d 665, 
381 Ill. 300, followed in 45 NJQ.2d 
677, 881 Ill. 336—^Poulson v. Poul- 
son, 117 N.E.2d 310, 1 nLApp.2d 
201—^Randolph v. New York Cent. 
R. Co., 79 N.E.2d 301, 334 IlLApp. 
268—^BZarlock v. New York Cent. R. 
Co., 78 N.E.2d 122, 333 IlLApp. 
655—Krueger v. Richardson, 61 N. 
E.2d 399, 326 IlLApp. 205—^Luner v. 
Gelles, 42 N.R2d 313, 314 IlLApp. 
659—Adams v. Chicago & E. R. Co.. 
41 N.R2d 991, 314 IlLApp. 404— 
Rohrer v. Denton, 28 N.R2d 672, 
306 Ill.App. 317—^Le Menager v. 
Northwestern Steel & Wire Co., 22 
N.E.2d 710. 301 IlLApp. 260—Pillow 
V. Long, 20 N,R2d 896, 299 IlLApp. 
542—^Fisher, for Use of Kiniry v. 
Associated Underwriters, 13 N.R 
2d 809, 294 IlLApp. 315—Cusanelli 
V. Steele, 5 N.E.2d 296, 287 Ill.App. 
490—^Wedig V. Kroger Grocery & 
Baking Co., 282 IlLApp. 370—Kor- 
tylak V. Johnston City Building & 
Loan Ass’n of Johnston City, 279 
IlLApp. 88—-National Lock Co. v. 
Aldeen, 271 IlLApp. 37—Neal v. 
Lincoln Oil Refining Co., 269 Ill. 
App. 207—^Unlon Bank of Chicago 
V. Metropolitan Life Ins. Co., 266 
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nLApo). 345—Reichelt ▼. Anderson, 
222 IlLApp. 176. 

Ind.—Vogel ▼. RIdens, 44 N.E.2d 238, 
112 Ind,App. 493—Lewin v. Moll. 
186 3Sr.E. 905, 98 Ind.App. 1. 

Iowa.—Carr ▼. Maliaska County 
Bankers Ass'n, 269 N.W. 494, 222 
Iowa, 411, 107 A.L..R. 1080. 

Ky.—^Travelers Ins. Co. v. Mahon, 117 
S.W.2d 909, 273 Ky. 691—Van 

Sant’s Adm*r v. Overstreet, 86 S.W. 
2d 1008, 261 Ky. 58—Robinson v. 
O’Keefe’s Ex’x. 66 S.W.2d 37, 253 
Ky. 256. 

Mass.—^Lane v. Bplnard, 63 N.B.2d 
463, 318 Mass. 664. 

Mo.—^Power v. Prischer, 87 S.W’.2d 
692, 229 Mo.App. 1066. 
j5reb.—Johnson v. Schrepf, 47 N.W.2d 
863, 154 Neb. 317. 

N.M.—^Hepp V. Qulckel Auto & Sup¬ 
ply Co., 26 P.2d 197, 37 N.M. 626. 
Ohio.—Salko v. Metropolitan Life 
Ina Co., 8 N.B.2d 664, 62 Ohio App. 
367. 

Greis V. Mitchell, 90 P.2d 894, 
186 OkL 136—Keller v. Tracy, 82 
P.2d 1046. 183 OkL 463—Asplund v. 
Pearce, Porter & Martin, 73 P.2d 

866, 181 OkL 320—^Deep Rock Oil 
Corp. V. Pox, 63 P.2d 24, 178 Okl. 
616—^Allis Chalmers Co. v. Lamb, 
49 P.2d 1071, 174 OkL 118—Pixico 
V. Ellis, 46 P.2d 619, 173 Okl. 5. 

Pa.—HofCinan ▼. Scott, Com.Pl., 3 
ChestCk>. 1. 

—D’Onofrio v. First Nat. Stores, 
26 A.2d 768. 68 R.L 144—Medhurst 
V. McCrohan, 200 A. 632, 61 R.L 
160. 

—Jones V. Equitable Life Assur. 
Soc. of U. S.. 176 aE. 426, 173 8.0 
213. 

Tenn.—Warner v. Maroney, 66 S.W. 
2d 244, 16 Tenn.App, 78—National 
Life & Accident Ina Co, v. Tates, 
64 S.W.2d 524, 16 Tenn.App. 344. 

Oompetent eyidenoe 

—Gallaway v. S mi th , 220 P.2d 

867, 70 Ariz. 364. 

Okl.—^Murduck v. City of Blackwell, 
176 P.2d 1002, 198 OkL 171—Flem¬ 
ing T. PattUlo, 167 P.2d 40, 196 Okl. 
667. 

Or.—^Phillips ▼. Colfax Co., 243 P.2d 
276, 195 Or. 286, rehearing denied 
245 P.2d 898, 195 Or. 285. 

Suhstaatisl evidence 
<1) Generally. 

U.S.—Roedegir v. Phillips, OCLAN. 
a, 86 P.2d 996—U. S. v. Harris, O 
CJLIIL, 80 P.2d 771—Garrison v. 
TJ. S.. aaAS.C., 62 P.2d 41. 

Oal.—Downey v. Martin Aircraft 
Service, 214 P.2d 681, 96 CalA.pp.2d 
94—Shnell v. Globe Indem. Co., 109 
P.2d 1018, 42 CaLApp.2d 704. 

D.C.—Capital Transit COu v. Crusade, 
Mun.App., 68 A.2d 207. 

Pla.—^Boole v. Florida Power & Light 
Co., 3 So.2d 336, 147 Fla. 689. 

Ga.—^Brooks v. West Lumber Co., 77 
S.E.2d 43, 88 Ga.App. 610—Story v. 
First Nat Bank of Thompson, 128 
S.E. 12, 34 Ga.App. 27. 


Miss.—^Thomas v- Williamson, 187 So. 
220, 186 Miss. 83—Fore v. Illinois 
Cent. R. Co., 160 So. 903, 172 Miss. 
451. 

Mo.—Hillhouse v. Thompson, 243 S. 
W.2d 681, 862 Mo. 700—^Bray v. St 
Louis-San Francisco Ry. Co., App., 
259 S.W.2d 132. 

Neb.—^Mussman v. Steele, 253 N.W. 
347, 126 Neb. 353. 

N.M.—Caviness v. Driscoll Const 
Co., 49 P.2d 261, 39 N.M. 441. 

Ohio.—Horwltz v. Pepsi Cola Bottling 
Co., App.. 84 N.K2d 237—Bbel- 
Ing V. Harman, 80 N.B.2d 704, 83 
Ohio App. 619, opinion adhered to 
82 N.R2d 425—Fay v. Thrasher, 66 
N.B.2d 236, 77 Ohio App. 179—Mor¬ 
gan V. Hxinsicker, App., 60 N.B.2d 
609—Fox V. Industrial Commission, 
Com.PL, 114 N.B.2d 461. 

Tenn.—^Finchem v. Oman, 72 S.W.2d 
6*64, 18 Tenn.App. 40. 

Utah.—'Baker v. Holland Furnace Co., 
81 P.2d 1114, 95 Utah 396—Chris¬ 
tensen V. Utah Rapid Transit Co., 
27 P.2d 468, 83 Utah 231. 

(2) “Substantial evidence,” within 
rule against directing verdict where 
there is some evidence of a “sub¬ 
stantial” nature to support plaintiff’s 
case, means such relevant evidence 
as a reasonable mind might accept 
as adequate to support a conclusion; 
mere dogmatic assertion which does 
not appeal to reason of court, which 
does not have subs t antial and rele¬ 
vant consequence, and which does not 
have fitness to induce conviction, is 
not “proof” even if uncontradicted, 
and does not Interfere with duty to 
direct a verdict.—Cude v. Culberson, 
209 S.W.2d 506, 80 TenmApp. 628. 
SvideiLce tending to prove issue 
Fla.—Williams v. Sauls, 9 So.2d 369, 
161 Fla. 270—Warner v. Ware, 182 
So. 606, 136 Fla. 466. 
vfffLW’ny oase by single witness is 
not required.—Dasovlch v. Longacre, 
86 N.W.2d 216, 324 Mich. 62—^Bullen 
V. Wakefield Crushed Stone Co., 209 
N.W. 124, 235 Mich. 240. 

Allegations of plaintiff’s pleadiaig 

(1) If the evidence tends to sus¬ 
tain the allegations of petition and 
petition states a cause of action, 
motion must be denied.—Tews v. 
Bsmrick, 26 N.W,2d 499, 148 Neb. 
59 —Parish v. County Fire Ins. Co., 
298 N.W. 702, 139 Neb. 726. 

(2) Where petition states cause of 
action and there is evidence, even 
though contradicted, which reasons^ 
bly tends to prove all material alle¬ 
gations of petition, it is not error to 
deny a motion for directed verdict 
for defendant.—St. Louis, S. F. Ry. 
Co. V. Davis, Okl., 258 P.2d 612—^Phil¬ 
lips Petroleum Co. v. Myers, 210 P. 
2d 944, 202 Okl. 151. 

(3) It Is error to direct a verdict 
against plaintiff, where there Is evi¬ 
dence fairly or reasonably tending to 
support all necessary or material 
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averments of his petition entitling 
him to recover.—Woodard v. Fair¬ 
banks, 80 P.2d 260, 183 Okl. 151— 
Bean v. Travelers’ Ins. Co., 23 P.2d 
216, 164 Okl. 135. 

(4) Where evidence adduced before 
direction of verdict for defendant 
tended to support essential allega¬ 
tions of declaration, direction was er¬ 
ror.—Thigpen V. City of Miami, 4 Sow 
2d 366, 148 Fla. 304. 

(6) Defendants were not entitled 
to general affirmative bharge where 
some evidence was presented by 
plaintiff which tended to establish 
material averments of complaint— 
Benefield v. Dailey, 84 So.2d 26, 33 
Ala.App. 376. 

(6) Motion sdiould be denied If 
there Is any evidence which, stand¬ 
ing alone, tends to prove material 
allegations of complaint—^Marshall 
V. Metropolitan Life Ins. Co., 90 N. 
E.2d 194, 406 Ill. 90—Weinstein v. 
Metropolitan Life Ins. Co., 60 N.E.2d 
207, 389 Ill. 671—Merlo v. Public 
Service Co. of Northern Illinois, 45 
N.E.2d 665, 381 HL 300, followed in 
45 N.B.2d 677, 881 Ill. 336—Evans v. 
McDavid, 117 N.B.2d 797, 1 IlLApp.2d 
423—^Evans v. Paul F. Beich Co., 86 
N.B.2d 202, 337 Ill.App. 98—^Hughes 
V. Bandy, 84 N.B.2d 664, 836 IlLApp. 
472, affirmed 87 N.E.2d 856, 404 IlL 
74—^Anderson v. Krancic, 66 N.E.2d 
316, 328 IllApp. 864—^De Leuw, Oath- 
er & Co. V. City of Joliet, 64 N.B.2d 
779, 327 HLApp. 453—^Dickinson v. 
Rockford Van Orman Hotel Co., 63 
N.E.2d 257, 326 IlLApp. 686. 

(7) This is true even though, on 
entire record, evidence preponderates 
against party in opposition to mo¬ 
tion, so that a verdict In his favor 
could not stand when tested by a mo¬ 
tion for a new trial.—^De Leuw, Ca- 
ther & Co. v. City of Joliet, 64 N.B. 
2d 779, 327 ULApp. 463. 

(8) Where the evidence, together 
with all reasonable inferences to be 
derived therefrom, taken in aspects 
most favorable to plaintiff, tends to 
establish allegation of the complaint, 
verdict should not be directed for de¬ 
fendant.—^Mitchell V. Van Scoyk, 116 
N.E.2d 226, 1 IlL2d 160. 

Effect of oontradlotioxi 

(1) If evidence fairly and reason¬ 
ably tends to support plaintiff’s 
claim, it is immaterial that such evi¬ 
dence is contradicted.'—^Rice v. Press, 
94 A.2d 897, 117 Vt 442. 

(2) If there is evidence at the 
close of plaintiff’s case* to sustain 
every element of his cause of action, 
no evidence introduced by defendant 
will Justify direction of verdict in 

favor except the contradicted evi¬ 
dence of facts consistent with every 
fact which plaintlfTs evidence tends 
to prove, by shovTing affirmatively a 
complete defense.—^Illinois Tubercu¬ 
losis Ass’n V. Springfield Marine 
Bank, 282 IlLApp. 14, 
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recovery,will make a directed verdict for the 
other party improper. So, where the decided weight 
and preponderance of the evidence are in favor of 
plaintiff, defendant’s motion for a directed verdict 
is properly denied,as it is where defendant ad¬ 
mits that he owes plaintiff a certain amount,'^^ 
where, under the pleadings and evidence, plaintiff is 
entitled to any recovery.73 
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The motion to direct may, should, or must be 
denied, where, accepting as true the evidence or 
testimony favorable to the adverse party, together 
with all reasonable inferences therefrom, it is suffi¬ 
cient to warrant or support a verdict in his favor 
and does not demand a finding for movant or require 
that a verdict to the contrary, if found, be set 
aside,even though such testimony may be unrea- 


7a Ariz.—^Western Truck Lines v. 
Du Vaull. 112 P.2d 589, 67 Ariz. 
199. 

D.C.—Bonbrest v. Lewis, Mun.App., 
54 A.2d 751. 

Ill.—^Kouba V. City of Chicago, 51 N. 
B.2d 617, 820 Ill.App. 485—McKay 
V. Hannah, 51 N.E.2d 608, 320 Ill. 
App. 437—Gardiner v. Richardson, 
11 N.E.2d 824, 293 Ill.App. 40. 

Ky.—^Abell v. Whitehead, 99 S.W.2d 
770, 266 Ky. 764. 

Ohio.—^Hueter v. Binduchowski, 116 
N.B.2d 598, 94 Ohio App. 481. 

Okl.—^Allis Chalmers Co. y. Iiamb, 49 
P.2d 1071, 174 Okl. 118. 

Tex.—Texas Military Institute of 
San Antonio v. Sun Oil Co., Civ. 
App., 112 S.W.2d 329, error refused. 
Pxiana facie case unopposed os uu 
contradicted 

(1) If prlma facie case is unop¬ 
posed by evidence, a verdict must 
be directed accordingly.—Wojtowicz 
V. Belden, 1 N.W.2d 409, 211 Minn. 
461. 

(2) Where defendant put in no evi¬ 
dence to contradict prlma facie case 
of plaintiff, defendant’s motion for 
directed verdict was properly denied. 
—Byron v. Brown, 163 A. 881, 53 R.L 
91. 

In ifllssonsl 

(1) Ordinarily, when plaintiff has 
once made prlma facie case, the case 
is one for Jury, and court has no 
power to Instruct a verdict; this is 
on the theory that the jury is the 
sole Judge of the weight and credi¬ 
bility of the evidence offered on both 
sides.—Wilson v. Kansas City Life 
Ins. Co., 128 S.W.2d 319, 233 Mo.App. 
1006. 

(2) It is the general rule that once 
a prima facie case is made out for a 
plaintiff, the court may not direct a 
verdict for defendant.—^Thrower v. 
Life & Cas. Ins. Co. of Tennessee, Mo. 
App., 141 S.W.2d 192—Berne v. Pru¬ 
dential Ins. Co. of America, 129 S.W. 
2d 92, 235 Mo.App. 178—Oox v. Mu¬ 
tual Life Ins. Co. of Baltimore, App., 
109 S.W.2d 694—Tinsley v. Washing¬ 
ton Nat Ins. Co., App., 97 S.W.2d 874 
—Glrvin V. Metropolitan Life Ins. 
Co., App., 76 S.W.2d 596-rShaw v. 
American Ins. Union, App., 33 S.W. 
2d 1052. 

(8) This is true even though de¬ 
fendant’s evidenoe, which, if true, 
overcomes plaintiff’s , prkna facie 
case, is .uncontradicted and undis- 
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puted, since the truth and weight of 
such evidence are for the Jury.—Cox 
V. Mutual Life Ins. Co. of Baltimore, 
Mo.App., 109 S.W.2d 694. 

(4) A verdict should not be direct¬ 
ed if a case is made for the Jury on 
any ground for recovery alleged in 
the petition.—De Lay v. Ward, Mo., 
262 S.W.2d 628—^Reynolds v. Thomp¬ 
son, Mo., 215 S.W.2d 452—Ruby v. 
Clark, 208 S.W.2d 251, 357 Mo. 818— 
Holmes V. McNeil, 203 S.W.2d 665, 
356 Mo. 763—Trower v. Missouri- 
Kansas-Texas R. Co., 149 S.W.2d 792, 
347 Mo. 900. 

(5) These rules, however, are sub¬ 
ject to exceptions.—Thrower v. Life 
St Cas. Ins. Co. of Tennessee, Mo. 
App., 141 S.W.2d 192—Wilson v. 
Kansas City Life Ina Co., 128 S.W. 
2d 319, 283 MOwApp. 1006. 

(6) So, the latter rule is subject 
to the exceptions that where the 
proof is documentary or defendant 
relies on plaintiff’s own evidence, or 
evidence which plaintiff admits to be 
true, and the reasonable inferences 
therefrom all point one way, or where 
plaintiff’s prlma facie case is based 
on a presumption, there is xm> issue 
of fact to be submitted to the Jury.— 
Berne v. Prudential Ins. Co. of 
America, 129 S.W.fd 92, 285 Mo.App. 
178. 

(7) Likewise, where plaintiff has 
made out a prlma facie case, court 
has no power to direct a verdict for 
defendant who has the burden of es¬ 
tablishing an alBrmatlve defense "on- 
less the defense is conclusively es¬ 
tablished by evidence conceded by 
plaintiff to be true, or is established 
by documentary evidence of such a 
character that it is binding on plain¬ 
tiff and estops him to deny it.— 
Thrower v. Life & Cas. Ins. Co. of 
Tennessee, Mo.App., 141 S.W.2d 192. 

(8) Where plaintiff makes out a 
prima facie case, court may not di¬ 
rect a verdict for defendant unless 
such case has been completely de¬ 
stroyed by unimpeached and uncon¬ 
tradicted record evidence, but the 
person to be bound thereby must be 
a party to that evidence or else must 
have vouched for its truth or be es¬ 
topped to deny its truth.—Hill v. 
Connecticut Mut. Ins. Co. of Hart¬ 
ford, Mo.App., 146 S.W.2d 65L 

(9) It is improper to give a per¬ 
emptory instruction to find for plain¬ 
tiff where his prima facie case is not 
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admitted, or where, if it is admitted, 
defendant has introduced evidence 
which tends to disprove It; so, court 
was not Justified in directing a ver¬ 
dict for plaintiff, where the allega¬ 
tions in his petition were denied by 
answers filed by defendants and evi¬ 
dence was introduced by both par¬ 
ties on the issues Joined.—^Finch v. 
Heeb, 107 S.W.2d 962, 231 Mo.App. 
591. 

71. W.Va.—(Kap-Tex, Inc. v. Ro¬ 
mans, 67 S.E.2d 847. 

72. Or.—King v. Amalgamated Min¬ 
ing Corporation, 30 P.2d 6, 146 Or. 
376. 

Admission in pleadings 
Ky.—Shanklin v. Hayes, 86 S.W.2d 
875, 260 Ky. 392. 

73. CaL—Bogan v. Wiley, 196 P.2d 
621, reheard 202 P.2d 824, 90 CaL 
App.2d 288. 

Mass.—^Boss v. Travelers Ins. Co., 4 
N.K2d 4«8, 296 Mass. 18. 

Any theory of case 
Ariz.—^Betancourt v. Logia Suprema 
De La Alianza Hispana-Americana, 
80 P.2d 1026, 53 Ariz. 161, modified 
on other groimds 88 P.2d 83, 63 
Ariz. 263. 

74. U.S.—Farris V. Interstate Clr- 
cnit, aCA-Tex., 110 F.2d 409— 
Bonk ▼. Welch, aOLA-Wls., 78 F. 
2d 478. 

Qa.—^Yablon v. Metropolitan Life Ins. 

Co., 38 S.B.3d 534, 200 Ga. 693. 

HL—Bryant v. Calms, 118 N.B.2d 60, 

2 Ill.App.2d 51—Ciuferi v. Bullock 
Min. Go., 73 N.K2d 855. 337 IllA.pp. 
l_Beed V. Landau, 52 N.E.2d 306, 
821 IlLApp. 19—Carrell v. New 
York Cent. R. Co.. 47 N.E.2d 130, 
817 IllJi-pp. 481. afiarmed 52 N.B.2d 
201, 884 IlL 699—Sturgeon v. Quar- 
ton, 44 N.E.2d 766, 816 IlLApp. 808 
—Kane v. Wehner, 39 NJEi.2d 61, 
812 IU.APP. 891—Gillett v. WIl- 
liamsville State Bank, 84 N.E.2d 
662, 310 IHAlPP. 395—^Mulhem v. 
Public Auto Parks, 16 N.B.2d 167, 
296 IlLApp. 238—^King v. Automo¬ 
bile Bonding Co., 283 IlLApp. 107— 
Malewski v. Macklewich, 282 HL 
App. 593. 

Ind.—State ex reL Thompson v. 
Greencastle, 40 NJS.2d 388, 111 Ind. 
App. 640. 

Ky.—Dolle v. Melrose Properties, 67 
S.W.2d 706, 252 Ky. 482. 

Ma 9 s.-^eil V. Holyoke St. Ry. Ca> 
109 N.B.2d 831, 829 Mass. 578^ 
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sonable, inconsistent, or contradictory, if it is not 
impossible,^® or although there is other evidence 
contradicting it,^® or although such an adverse ver¬ 
dict might properly be set aside for other matters of 
law or procedure, which, in connection with the 
evidence, make a new trial appropriate in order to 
secure right and justice 

Such a motion may be granted only on the ground 
that there is no legal or competent evidence which 
wotdd justify a verdict to the contrary,^® and only 
where the evidence and inferences therefrom are 
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of such a conclusive character as to demand a 
finding for movant and make it the duty of the 
court in the exercise of a sound legal discretion to 
set aside a verdict for the adverse party unless 
the evidence is in such condition, the motion should 
not and may not be allowed but is to be denied.®® 

Accordingly, the motion should be denied if, on 
any reasonable or lawful view of the evidence, the 
adverse party is entitled to recover,®! or if, on such 
view, the jury might properly or reasonably find 
for the adverse party,®® or if there is any substan- 


Grant v. C3arllsle, 101 N.B.2d 376, 
328 Mass. 25. 

Miss.—Graves v. Johnson, 176 So. 
256, 179 Miss. 465. I 

OkL—^N^ational Benev. Soc. v. Rus¬ 
sell, 48 P.2d 1047, 173 Okl. 331— 
Hagler v. Breeze. 35 P.2d 892, 169 
OkL 37—Oklahoma AJd Ass’n v. Pe- 
clnoskv, 80 P.2d 167, 167 Okl. 427. 

R.L—Sharp v. Rhode Island Hospital 
Trust Co.. 27 A.2d 823. 68 R.I. 248 
—Power Service Gorp. v. Pascoag 
Fire DisL, 4 A.2d 261, 62 R.I. 167— 
O'Rourke v. O'Rourke. 181 A. 801, 
55 R.L 367. 

Tenn.—Oder v. Parks, 287 S.W.2d 671, 
84 Tenn.App. 303. 

Tex.—Traders & General Ins. Co. v. 
Scott, Civ.App., 189 S.W.2d 633, re¬ 
fused for want of merit—Pergeson 
V. National Bank of Commerce. 
C1V.APP., 174 S.W.2d 1016. 

Utali.—In re Chongas' Estate, 202 P. 
2d 711. 116 Utak 95. 

64 C.J. p 484 note 69, p 485 note 70, 
p 487 note 71. 

75- Vt.—-Johnson v. Hardware Mut. 
Cas. Co., 1 A.2d 817, 109 Vt. 481— 
Shields V. Termont Mut. Fire Ins. 
Co., 147 A. 362, 102 Vt 224. 

76ta m.—Dickinson v. Rockford Van 
Orman Hotel Co., 63 N.E.2d 257, 
826 I11.APP. 686. 

Md.—^Baltimore City Pass. R. Co. v. 
Cooney, 89 A. 859, 87 Md. 261. 

Vt—Johnson v. Hardware Mut Cas. 
Co., 1 A.2d 817, 109 Vt 481. 

Direction where evidence is disputed 
generally see Infra subdivision e 
of this section. 

77- Fla.—Citizens', etc., Nat Bank 
V. Louisville, etc., R. Co., 85 So. 
916, 80 Fla. 319. 

7a m.—Summers v. Hendricks, 21 
N.E.2d 635, 300 lU.App. 498. 

Or.—^Lammers v. Hinsdale, 30 P.2d 
335, 146 Or. 355. 

64 C.J. p 487 note 75. 

Bight to Judgment as matter of law 

N.D.—^Peterson v. Bober, 56 •N.W.2d 
331. 

Entire absence of proof of right to 
recover 

Okl.—Cooke v. Townley, 265 P.2d 
1108. 


Absence of evidence on material is¬ 
sue 

Ind.—^Phelan v. Edgley, 189 N.B. 636, 
98 Ind.App. 429. 

79. Ark.—New York Underwriters* 
Ins. Co. V. Stewart 61 S.W.2d 844, 
190 Ark. 718. 

64 C.J. p 487 note 76. 

80. U.S.—M. J. Carroll, Inc. v. Gil¬ 
more, C.aA.S.a. 103 P.2d 660. 

Cal.—^United Air Services v. Samp¬ 
son, 86 P.2d 366, 30 Cal.App.2d 135. 
HI.—Gtorgone v. Hid^s Oils & Hicks 
Gas. 103 N.E.2d 178, 345 IlLApp. 
328. 

Ky.—^Dixie Ohio Exp. Co. v. Vickery, 
206 S,W.2d 821, 306 Ky. 171. 

N.J.—Epstein v. National Cas. Co., 64 
A2d 67, 1 N.J. 409. 

N.T.—Connolly v. Elston, 288 N.T.S. 

910, 248 Anp-Div. 211. 

Ohio.—^Berwald Stewart Co. v. Cres- 
ton Co., App., 53 N.E.2d 205—State 
Planters Bank & Trust Co. of Rich¬ 
mond, Va., V. Fifth-Third Union 
Trust Co. of Cincinnati, 10 N.E.2d 
935, 56 Ohio App. 309. 

64 C.J. p 488 note 77. 

Failure of evidence on essential ele¬ 
ment of case 

In absence of total failure of sub¬ 
stantial evidence, or reasonable In¬ 
ferences therefrom, of probative val¬ 
ue on at least one essential element 
of case of party against whom mo¬ 
tion is directed, directed verdict 
should not be given.—^Phares v. Carr, 
106 N.B.2d 242, 122 Ind.App. 697. 
Absence of proof or admission 
A judge may not direct a verdict 
for plaintiff In the absence of proof 
or of pertinent admission by defend¬ 
ant.—^Potts V. Bridgewater-Somerset 
Realty Corp., 45 A.2d 817, 184 N,J. 
Law 22. 

8L Fla.—^Teddleton v. Florida Pow¬ 
er & Light Co., 200 So. 546, 145 
Fla. 671. 

Me.—^Kimball v. Cummings, 68 A.2d 
625. 144 Me. 331. 

Md.—^Roycroft v. Nellis, 188 A. 20, 
171 Md. 136. 

Mont.—^Barry v, City of Butte, 142 
P.2d 571, 115 Mont. 224—Hoeh v. 
Kirby, 89 P.2d 657, 98 Mont. 891. 
Neb.—Brewer v. Fischer, 14 N.W.2d 
815, 144 Neb. 712. 


Okl.—Kizzlar v. Pierce, 226 P.2d 941, 
204 Okl. 51—Mid-Continent Pipe 
Line Co. v. Price, 225 P.2d 176, 203 
Okl. 626. 

R.L—Nettle V. Picchlone, 69 A.2d 177, 
74 RI. 98—Cardan v. Sharten- 
berg's, Inc., 81 A2d 12, 69 R.L 97— 
Lottinville v. Dwyer, 27 A2d 305, 
68 R.L 263—Little v. Rubin, 6 A 
2d 683, 62 RI. 438—Smith v. Rose. 
4 A2d 900, 62 RI. 222—Higgin¬ 
botham V. Young, 198 A 626, 69 
RL 1—Bouthillier v. United Elec¬ 
tric Rys. Co., 193 A 618, 58 RI. 
419—Bullet V. Poster, 192 A 805, 
58 RL 867—^Princess Ring Go. v. 
Read, 192 A 173, 68 RL 178— 
Hale V. B. Pulver Cook, Inc., 189 
A 841, 57 R.L 323—^Menzoian v. 
Johnson, 189 A 410, 67 RL 196, 
reargument denied 190 A 435, 67 
RL 451—Horaho v. Wanelik, 184 
A 323, 56 RL 193, reargument de¬ 
nied 185 A 256, 56 RL 264—An¬ 
drews V. Penna Chemical Co„ 179 
A 696, 65 RL 215—United Elec¬ 
tric Rys. Co. V. Pennsylvania Pe¬ 
troleum Products Co., 178 A 861, 
55 RL 164—Clambelli v. Porter, 
177 A 145, 65 RL 14—Roy v. Unit¬ 
ed Electric Rys. Co., 164 A 613, 
53 R.L 122—^Union Trust Co. v. Da¬ 
vies, 168 A 744, 63 RL 63. 

Tex.—Geo. C. Vaughan & Sons v. 
Harrisburg Nat. Bank, Clv.App., 
195 S.W.2d 613, error dismissed. 
Measurement of damages; remand 
Where there is evidence from 
which jury could find plaintiff is en¬ 
titled to recover substantial damages 
from defendant, but evidence is not 
sufficient for pecuniary measurement 
of damages, defendant is not entitled 
to directed verdict, and remedy is a 
remand for retrial on question of 
damages.—^Town of Dickson v. Ste¬ 
phens, 96 S.W.2d 201, 20 TenmApp. 
195. 

82. Cal.—In re Braig's Estate, 110 P. 

2d 1066, 43 CaLApp.2d 385. 

D.C.—Galt V. Phfoenlx Indem. Co.» 120 
F.2d 728, 74 App.D.U 156. 

Fla.—Katz v. Bear, 52 So.2d 903— 
Greenberg v. Post, 19 So.2d 714, 166 
Fla. 135—Metropolitan Life Ins. 
Co. V. Jenkins, 12 So.2d 374, 152 
Fla. 486—^Davis v. Equitable Life 
Assur. Soc. of U. S., 6 So.2d 842, 
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tial*® evidence on which the jury might properly 
find for such party,8* or if the jury may so find 
on the evidence in the record, standing alone, 
viewed in the light most favorable to the adverse 
party.8® 


TRIAL § 259 

d. Where Evidence Gives Bise to Differing In¬ 
ferences or Conednaons 

Direction Is improper where fair-minded and intelli¬ 
gent men can reasonably draw different conclusions from 
the evidence. 

The evidence need not rise to the plane of cer- 


149 Bla- 678—^McConnon 6b Co. v. I 
Hunter, 198 So. 67, '144 FlSi. 205— I 
Tampa Shipbuildins: & Engineering:! 
V. Adams, 181 So. 403, 132 Fla. 419, 
rehearing denied Tampa Shipbuild¬ 
ing & Engineering Co. v. Adams, 
181 So. 893, 132 Fla. 419—Duval 
Iiaundry Co. v. Reif, 177 So. 726, 
130 Fla. 276—^Hastings v. Taylor, 
177 So. 621, 130 Fla. 249—Talley v. 
McCain, 174 So. 841, 128 Fla. 418. 

IlL—Rocca V. Metropolitan Life Ins. 
Co., 21 N.E.2d 849, 300 IlLApp. 592 
—^Brandt v. Brandt, 8 H.E.2d 96, 
286 IlLApp. 151. 

N.J.—Shappell v. Apex Express, 37 
A2d 849, 131 N.J.Law 583—Dobrow 
V. Hertz, 16 A2d 749, 126 N.J.Iiaw 
847. 

R.L—^Evangelista v. Antonio De Cu- 
bellls, Inc., 85 A2d 69, 79 R.L 142 
—Sullivan v. Caruso, 29 A2d 539, 
68 R.I. 476—^Elanian v. New York 
Life Ins. Co., 26 A2d 608, 68 R.I. 
126, 162 AIi.R. 87, reargument de¬ 
nied 27 A.2d 338, 68 R.I. 252, 152 
AIi.R. 87—Neves v. Nemtzow, 12 A. 
2d 660, 64 R.I. 895—Grimley v. 
United Elec. Rys. Co., 4 A2d 373, 
62 R.I. 192—^Fower Service Corp. 
y. Fascoag Fire Dist, 4 A2d 261, 
62 R.I. 167—Salerno y. Sheem, 8 
A2d 667, 62 R.L 121—Keough y. 
Duggan, 196 A 898, 59 R.L 496— 
Miller y. MUler, 196 A 406, 59 R.I. 
816—Morin y. Nash Co. of Provi¬ 
dence, 186 A 699—^Duffy v. United 
Elec. Rys. Co., 186 A 696, 56 R.L 
450—'Young y. Young, 185 A 901, 
56 R.I. 401. 

Tex.—^Pharr v. Coldeway, dvApp., 
256 S.W.2d 917—^Leach y. Leach. 
Civ.App., 208 S.W.2d 618, refused 
no reversible error—Ri<^ards v. 
Cornish, CivApp., 190 S.W.2d 851 
—Walker-Smith Oo. v. Whaley, 
CivApp., 185 S.W.2d 614—Ray v. 
Metzger, CivApp., 165 S.W.2d 207, 
affirmed 172 S.W.2d 480, 141 Tex. 
372—McCrory*s Stores Corp. v. 
Murphy, Civ.App., 164 S.W.2d 786, 
error refused—^Stone v. Fitts, 160 
S.W.2d 1013, reversed on other 
grounds Fitts v. Stone, 166 S.W.2d 
897, 140 Tex. 206—^Texas Steel Co. 
y. Rockholt, Clv.App., 142 S.W.2d 
842, error refused—Lott v. Ameri¬ 
can Surety Co. of New York, Civ. 
App., 140 S.W.2d 928—Wheeler v. 
Willis, Clv.App.. 188 S.W.2d 142— 
Lawson v. Hutcherson, OLvApp., 
138 S.W.2d 181, error dismissed, 
judgment correct—^Broaddus v. 
Long, CivApp., 125 S.W.2d 840, af¬ 
firmed 188 S.W.2d 1057, 135 Tex. 358 


—^Buckley v. Gulf Refining Co., Civ. 
App.. 123 S.W.2d 970, error dis¬ 
missed, judgment correct—Jacobs 
v. Bailey, Civ.App.. 118 S.W.2d 484, 
error dismissed—Johnson y. Agrri- 
cultural Bond & Credit Corp., Civ. 
App., 114 S.W.2d 385—^Metropolitan 
Life Ins. Co., v. Moss, Civ.App., 
109 S.W.2d 1036, error dismissed— 
Dollahite-Levy Co. v. Phillips, Civ. 
App., 99 S.W.2d 688, error dis¬ 
missed—Bowers v. Bowers, Civ. 
App., 99 S.W.2d 834. error dis¬ 
missed—^Roeser v. Coffer, Civ.App., 
98 S.W.2d 275-nJohnson v. Phillips 
Petroleum Co., CivApp., 93 S.W. 
2d 56—Miller v. Wood, Civ.App., 
85 S.W.2d 796—^Dendy v. Cocker- 
ham, ClVwApp., 82 S.W.2d 756—Mc¬ 
Laughlin V. Horn-Alien Co., Ov. 
App., 76 S.W.2d 226. 

64 ca. p 486 note 70 Ca] (20). 

Any legral evidence 
Verdict should not be directed for 
defendant if there is any legal evi¬ 
dence on which jury could have found 
for plaintiff.—Stewart v. Robarge, 
189 A 36, 57 R.L 250. 

Proof of all material averments 
If there is in the record any evi¬ 
dence from which, if it stood alone, 
the jury could, without acting unrea¬ 
sonably, find that ail the material 
averments in the complaint have been 
proved, a verdict should not be direct¬ 
ed.—Barnhart v. Martin, 64 NJBl2d 
743, 827 UlApp. 55L 

83. U.S.—^Duncan v. Montgomery 
Ward & Co., C.CAArk., 108 F.2d 
848, modified on other grounds 
Montgomery Ward & Co. v. Duncan, 
61 S.Ct. 189, 311 U.S. 243, 85 L.Ed. 
147—^Flynn v. Crume, C.OAInd., 
101 F.2d 661—U. S. V. Boyette, Ca 
AGa., 92 F.2d 438. 

Ark.—GUI V. Burks, 180 S.W.2d 678, 
207 Ark. 829—^State Highway Com¬ 
mission V. Jelks, 159 S.W.2d 465, 

CaJ^iNaSfci^v.^'Wright, 186 P.2d 686, 
82 Cal.App.2d 467. 

Fla—^Powell v, Jackson Grain Co., 
184 So. 492, 134 Fla 596, foUowed 
in 184 So. 498, 134 Fla 609. 

Mo.—Wills V. Belger, 212 S.W.2d 736, 
857 Mo. 1177. 

Ohio.—State Planters Bank & Trust 
Co. of Richmond, Va, v. Fifth- 
Third Union Trust Co. of Cincin¬ 
nati, 10 N.E.2d 935, 66 Ohio App. 
309. 

Tenn.—Poole v. First Nat. Baxik of 
Smyrna, 196 S.W.2d 563, 29 Tenn. 
App. 327. 


Tex.—Swift & Co. EImployes Benefit 
Ass’n V. Lemire, Clv.App., 145 S.W. 
2d 698. error dismissed, judgment 
correct- 

Asy substantial svldMMs of proba¬ 
tive force 

U.S.—^Pord V. Southwestern Grey¬ 
hound Lines, CLATex., 180 F.2d 
934. 

84. U.S.—®. K, Wood Lumber Co. v. 
Andersen, CCLAWasli., 81 F.2d 161, 
certiorari denied 56 S.Ct. 669, 297 

U. S. 728, 80 L.Bd. 1007. 

D.C.—Hellweg v. Chesapeake & Poto¬ 
mac Tel. Co., 110 F.2d 546, 71 App. 
D.C. 346—B. P. Hinkel A Oo, v. 
Gerondikas, Mun.APP., 48 A2d 459. 
IlL—Boyda Dairy Co. v. Continental 
Cas. Co., 20 NJB12d 339, 299 XU. 
App. 469. 

N.H.—Evans v. Foster, 60 A2d ISO, 
95 NJ3L 194. 

Tex.—Niemann v. Zarsky, Civ.App., 
233 S.W.2d 930—O'Quinn v. Texas 
Bmp. Ins. Ass*n, Civ.App., 219 S. 
W.2d 119, error refused no reversi¬ 
ble error—WUlingham v. Elndy, 
C1V.APP., 203 S.W.2d 991<-Marlnlck 

V. Continental Southland Savings 
& Loan Ass’n, CivApp., 97 S.W.2d 

[ 480—Jackson v. Langfoa^ CIvAPPm 

I 60 S.W.2d 265. 

Utah.—Jackson v. Colston, 209 P.2d 
566, 116 Utah 295. 

Ajiy testimony of probative value 
Tex-—D-Bar Ranch v. Maxw^ dv. 
Appw, 170 S.W.2d 303, error refused 
—iKme Star Gas Co. v, Bradford, 
CivApp., 147 S.W.2d 647, error dis¬ 
missed, judgment correct 

Bvldeiioo of siifflolea.t probative force 
Tex.—Continental Ins. Co. of City 
of New York v. Johnson, CivApp., 
216 S.W.2d 635, refused no reversi¬ 
ble error. 

Bvidenoe sufilcleut for verdict by rea¬ 
sonable jury 

S.C.—^Leitner v. Columbia Ry., etc., 
Co., 143 S.E. 273, 145 S.C. 489. 

Bffect of specnlatioiL by Jury 

Fact that a jury may guess and 
speculate outside the evidence Is not 
grrounds for instructing a verdict for 
defendant when there is evidence 
from which a reasonable inference 
may be drawn in favor of plalntift— 
Hubble V. Brown, 84 N.E.2d 891, 227 
Ind. 202. 

85. Tex.«—Robelin v. Brooke, dv. 
App., 201 S.W.2d 98. 
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tainfy of the truth of one theory 5n order to render 
a verdict directed in opposition to it improper.^® A 
trial court cannot properly direct a verdict,^^ and 
acts properly in refusing a motion for that pur¬ 
pose,^8 even though the court would have drawn 
from the testimony a conclusion different from that 
drawn by the jury,89 where the evidence is not 
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SO conclusive that all reasonable men in the exer¬ 
cise of an honest judgment can draw but one in¬ 
ference or conclusion therefrom, but is such that 
fair-minded and intelligent men, acting reasonably, 
can reach different conclusions as to the inferences, 
deductions, or conclusions therefrom,-89 or where, 
from the testimony or evidence, reasonable men 


86* Kan.—Chicago, etc., B. Co. v. 
Wood, 72 P. 215. 66 Kan. 613. 

87. Ariz.—OorpQS OTiltIs quoted in 
Bidara Livestock Co. v. Agrrlcul- 
tural Products Co., 150 P.2d 761, 
765, 61 Ariz. 473. 

64 C.J. p 488 note 79, p 489 note 82, 
p 490 note 83, p 491 notes 84-88, p 
492 note 89. 

88. Ariz.—Corpus Juris quoted in 
Bidara Livestock Co. v. Agricul¬ 
tural Products Ca, 150 P.2d 761, 
765, 61 Ariz. 473. 

64 C.J. p 489 notes 80, 82. 

88. Ariz.—Corpus Juris quoted in 
Bidara Livestock Co. v. Agrrlcultur- 
al Products Co., 160 P.2d 761, 766, 
61 Ariz. 473. 

64 C.J. p 489 note 81. 

90. TJ.S.—^Danaher v. IT. S., C.A. 
Ark., 184 P.2d 678—Chicago, B. L 
& P. B. Co. v. Consumers Co-op. 
Ass*n, CAuKan., 180 F.2d 900, cer¬ 
tiorari denied 71 S.Ct. 42, 340 U.S. 
813, 95 L.Fd. 598—Long v. Clinton 
Aviation Cow, CLAColo., 180 P.2d 
665—Stan^ v. Cole, aA.Wis., 178 
P.2d 122=—Mattson v. Central Klee. 

Oas Co., aANeb., 174 F.2d 215, 

, certiorari denied 70 S.Ct. 142, 838 
TJ.S. 868, 94 LuBd. 532, rehearing 
denied 70 S.Ct 238, 838 U.S. 896, 
94 Li.Ed. 651—Allen v. Pennsyl¬ 
vania B. Co., C.CA-I11., 120 P.2d 
63—Gorham v. Mutual Ben. Health 
& Acc. Ass*n of Omaha, C.C:A.N.C., 
114 P.2d 97, certiorari denied 61 
S.Ct 615, 812 U.S. 688, 85 L.EkL 
1125—Jones v. U. S., C.C.A.Ark., 
112 F.2d 282—Mutual Life Ins. Co. 
of New York v. Loeh, CCLAG^, 107 

F. 2d 7—FalstafC Brewing Corp. v. 
Thompson, C.C.A.Neb., 101 F.2d 301, 
certiorari denied 59 S.Ct. 834, 307 
U.S. 631, 83 L.Fd. 1514—Noble v. 
U. S., C.aA.Iowa, 98 F.2d 441— 
Thomas v. U, S., C.C.A,Ga., 92 F.2d 
929—Nieman y. ^na Idfe Ins. Co., 

C.CAuOhio, 83 F.2d 753—Chicago, 
B, & Q, B. Co. T. Kelley, C.CA.. 
Neh., 74 F.2d 80—Adams v. Barron 

G. Collier, Inc., C.CJLNeb., 73 F. 
2d 976. 

Ala.—City of Anniston y. Dempsey, 
45 So.2d 778, 253 Ala. 697—Bir¬ 
mingham Electric COw y. Bailey, 15 
So.2d 465, 31 Ala.App. 275, certio¬ 
rari denied 15 So.2d 469, 244 Ala. 
671—case y. O’Shields, 4 So.2d 202, 
30 Ala.App. 254—Alabama Power 
Co. y. Gladden, 197 So. 374, 29 Ala. 
App. 438—William H. Harden, Inc., 
y. Harden, 197 SOb 94, 29 AlaApp. 
41L 


Ariz.—Dungan v. Brandenberg, 230 P. 
2d 518, 72 Ariz. 47—Ong v. Pacific 
Finance Corp. of Cal., 222 P.2d 
801, 70 Ariz. 426—Cope y. Southern 
Pac. Co., 185 P.2d 772, 66 Ariz. 197 
—Corpus Juris quoted in. Bidara 
Livestock Co. y. Agricultural Prod¬ 
ucts Co., 150 P.2d 761, 765, 61 Ariz. 
473—Collins v. Riverside Amuse¬ 
ment Park Co., 146 P.2d 863, 61 
Ariz. 135—^Kutney y. Metropolitan 
Life Ins. Co., 145 P.2d 853, 61 Ariz. 
135. 

Ark.—^Woodmen of the World Life 
Ins. Soc. y. Beese, 176 S.W.2d 708, 
206 Ark. 530. 

Cal.—Barthelmess v. Cavalier, 38 P. 

2d 484, 2 CalALpp.2d 477. 

Colo.—Gtordon v. Clots worthy, 267 P. 
2d 410, 127 Colo. 377—Lambrecht v. 
Archibald, 203 P.2d 897, 119 Colo. 
356—^Robinson v. Belmont-Bucking- 
ham Holding Co., 31 P.2d 918, 94 
Colo. 534. 

D.C.—Jackson v. Capital Transit Co., 
99 F.2d 380, 69 App.D.O. 147, cer¬ 
tiorari denied 59 S.Ct 464, 306 U.S. 
630, 83 L.Ed. 1032. 

Fla.—Williams v. Sauls, 9 So.2d 369, 
151 Fla. 270—^McConnon & Co. v. 
Hunter, 198 So. 57, 144 Fla. 206— 
Jones y. Stoddard, 189 So. 400, 138 
Fla. 458—^Warner v. Ware, 182 So. 
605, 136 Fla. 466-^tate ex reL 
Watt & Sinclair of Florida y. Bird, 
175 So. 858, 128 Fla. 552. 

Idaho.—Allan v. Oregon Short Line 
R, Co., 90 P,2d 707, 60 Idaho 267— 
Burns v. Getty, 24 P.2d 31, 58 Ida^ 
ho 847. 

m.—Supergear Drive Corp. v. Hol- 
listeivWhitney Co., 64 N.E.2d 672, 
827 U1A.PP. 414. 

Ind.—Sllnkard v. Babh, App., 112 N. 

E.2d 876, rehearing denied 117 N.E. 
2d 684—Kettner v. Jay, 26 NJB12d 
646, 107 Ind.App. 643—Hamble v. 
Brandt 189 N.El 533, 98 Ind.App. 
399. 

Iowa—Fait v, Krug, 82 N.W.2d 781, 
239 Iowa 766—Odegard y. Greger- 
son, 12 N.W,2d 559, 234 Iowa 325— 
Calvert v. Mason City Loan 4b In¬ 
vestment Co„ 259 N-W. 452, 219 
Iowa 963. 

Kan.—^McCTELcken y. Stewart 223 P.2d 
963, 170 Kan. 129—Schuette y. 
Boss, 190 P.2d 198, 164 Kan. 432. 
Ky.—Travelers las, Co. v. Mahon, 
117 S.W.2d 909, 278 Ky. 691—Hols- 
claw*s Adm’r v. Louisville Gas 4b 
Electric Co., 100 S.W.2d 805, 267 
Ky. 56. 

Me.—Pease v. Shapiro, 67 A.2d 17, 
144 Ma 195—^Andreu v. Wellman, 
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63 A.2d 926, 144 Me. 36—Archer y. 
.^Etna Cas. Co., 56 A.2d 136, 143 
Me. 64—Haskell v. Herbert, 48 A.2d 
637, 142 Me. 133—Howe v. Houde, 
16 A.2d 740, 137 Me. 119. 

Minn.—^LeVasseur v. Minneapolis St 
By. Co., 21 N.W,2d 622, 221 Minn. 
205. 

Mo.—^Holmes v. McNeil, 203 S.W.2d 
665, 356 Mo. 763—Trower v. Mls- 
sourl-Texas B. Co., 149 S.W.2d 792, 
347 Mo. 900—Brouk v. United Wood 
Heel Co.. 146 S.W.2d 475—Neely v. 
Freeze. 225 S.W.2d 144, 204 Mo.App. 
1001—^Barker v. Silverforb, App., 
201 S.W.2d 408—^In re Bearden, 
App., 86 S.W.2d 585. 

Mont.—Westergard v. Peterson, 159 
P.2d 618, 117 Mont 650—Pankovich 
y. Little Horn State Bank, 66 P.2d 
765, 104 Mont 394. 

N.J.—Krlstufek v. Rapp, 47 N.W.2d 
923. 154 Neb. 343—Chard v. New 
York Life Ins. Co.. 16 N.W.2d 858, 
145 Neb. 429—Oswald v. Equitable 
Life Assur. Soa of TJ. S., 258 N.W. 
41, 128 Neb. 178. 

N.J.—^Fischetto Paper Mill Supply 
y. Quigley Co., 69 A.2d 318, 3 N.J. 
149—Gindin y. Baron, 78 A.2d 297, 
11 N.J.Super. 215—Cirulli v. Llca- 
ta. 77 A.2d 288, 10 N.J.Super. 449 
—^Dobrow v. Hertz, 16 A.2d 749, 126 
N.J.Law 847—^Israel v. Travelers 
Ins. Co., 182 A. 840, 116 N.J.Law 
154—Shields v. Yellow Cab, 174 A. 
667, 113 N.J.Law 479—Grauss v. 
Alpert 169 A. 847, 12 N.J-Mlsc. 67. 

N.M.—Cavazos y. Geronimo Bus 
Lines, 247 P.2d 865, 56 N.M. 624. 

N.Y.—Sadowski v. Long Island R. 
Co., 55 N.B.2d 497. 292 N.Y. 448. 

N.C.—^Tucker v. Ashcraft Gin & Mill 
Co., 127 S.E. 631, 189 N.C. 546. 

N.D.—Smith v. Knutson, 86 N.W.2d 
323, 76 N.D. 376. 

Ohio.—^Biery v. Pennsylvania R. Co., 
99 N.E.2d 895, 156 Ohio St 75— 
Belshaw y. Agricultural Ins. Co. of 
Watertown, N. Y., 80 N.E.2d 676, 
160 Ohio St 49—Wilson v. Peoples 
By. Co., 21 N.E.2d 860, 136 Ohio St 
647—Durbin v. Humphrey Co., 14 
N.E.2d 5, 138 Ohio St 867—Leary 
y. Mabheskl, 110 N.E.2d 800, 92 
Ohio App. 462—^Laskey v. Hilty, 107 
N.E.2d 399, 91 Ohio Appw 136, ap¬ 
peal dismissed 106 N.E.2d 642, 158 
Ohio St 42—Steele Materials Corp. 
v* Stem, 77 N.R2d 272. 82 Ohio 
App. 89—Cheney v. Garrett App., 
76 N.E.2d 96—Edwards y. Benedict 
70 N.B.2d 471, 79 Ohio App. 184— 
Hummel Columbus Baseball 
Club, 49 Njai.2d 773, 71 Ohio App. 
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might draw rational conclusions or inferences ad¬ 
verse to the right of movant or favorable to the 
party against whom direction is sought;®! or un¬ 
less the evidence is so conclusive that reasonable 


men must all draw the same inferences or deductions 
therefrom and leaves no room to differ as to the 
conclusion to be reached,®® or affords no basis for 


821—Colwell V. Dwyer, App., 35 
N’.B.2d 789—Crearhart v. Columbus 
Ry., Power & Light Co., 29 N.B.2d 
621, 66 Ohio App. 226—MoOIanahan 
V. KovialE, 28 NMM 976, 62 Ohio 
App. 807—-Wells v. City of Nor¬ 
wood, Com.Pl., 100 N.SI2d 711— 
Hirschberg v. Fening, 6 Ohio Supp. 
172—Litchfield v. Standard Oil Co. 
of Ohio, 5 Ohio Supp. 260. 

Okl.—Harley v. Jobe, 249 P.2d 468, 

207 OkL 296—Corpus juris oited in. 
Fleming v. Hodson, 186 P.2d 181, 
199 Okl. 261—Cosgrove v. Jones, 
154 P.2d 56, 194 OkL 641-^ppen- 
heim v. Barnes, 144 P.2d 446, 198 
Okl. 286—Deep Rock Oil Corp. v. 
Fox, 68 P.2d 24, 178 OkL 616. 

Or.—Gresham Transfer v. Oltman, 
210 P.2d 927, 187 Or. 318—MUler 
v. Service & Sales, 88 P.2d 995, 149 
Or. 11. 96 AL.R. 628. 

Pa.—^Hardiman v. Pittsburgh Rys. 
Co., 14 A.2d 72, 339 Pa. 79—^Hayes 
V. Axelrod, 3 A.2d 346, 332 Pa. 618 
—Stewart v. Crawford, Com.Pl., 55 
Montg.Co. 164. 

R. I.—Greenstein v. Singer, 93 A.2d 
306, reaxgument denied 96 A.2d 623 
—Di Caprio v. Campanella & Oaxdl 
Const Co., 90 A.2d 784—Allen v. 
Pepin, 59 A.2d 349, 74 R.I. 144— 
Kane v. Burrillville Racing Ass’n, 
64 A.2d 401, 78 R.L 264-^ilvia v. 
Calzz, 7 A.2d 704, 68 R.I. 172— 
Pizza V. O’Malley, 195 A. 842, 69 
Rl. 298—Chisholm v. S. S. Kresge, 
Inc., 182 A 4, 56 RI. 422. 

S. C.—^Keels v. One Ford Truck, S. C. 
License No. J~6182, 66 S.B.2d 770, 
219 S.C. 449—Allen v. Southern Ry. 
Co.. 61 S.m2d 660, 218 S.a 63— 
Arkwright Mills v. Clearwater Mfg. 
Co., 61 S.E.2d 166, 217 S.C. 638— 
Cook V. Norwood, 60 S.B.2d 696, 217 
S.C. 383—Moorer v. Dowling, 58 S. 
B.2d 734, 216 S.G 456—Cox v. Mc- 
Graham, 46 S.B.2d 596, 211 S.C. 878 
—Lynch v. Pee Dee Express, 30 S. 
B.2d 449, 204 S.C. 637—Marks v. L 
M. Pearlstlne & Sons, 26 S.E.2d 885, 

208 S.C. 818—Crosby v. City of 
Chester, 14 S.E.2d 562, 197 S.C. 66— 
Morgan v. Greenville County, 1 S.El 
2d 144, 189 S.C. 868—^Kneece v. 
Southern Ry. Co., 197 S.E. 673, 187 
S.C. 196—^Lusk V. State Highway 
Department 186 S.E. 786, 181 S.C. 
101—^Llneberger v. City of Green¬ 
ville, 182 S.H. lot 178 S.C. 47. 

S.D.—^McCormick v. Rapid City Nat 
Bank, 293 N.W. 819, 67 S.D. 444, 
modified 297 N.W. 89, 67 S.IX 686. 
Tenn.—National Life & Accident Ins. 

Co. V. L 3 nin, 11 TennApp. 64. 

Tex.—Najera v. Great Atlantic & 
Pacific Tea Co., 207 S.W.2d 865, 
146 Tex. 867-TWhittenburg v. State, 
C1V.APP., 259 S.W.2d 270, reversed 


on other grounds. Sup., State v. 
Whittenburg, 265 S.W.2d 569—King 
v. Rublnsky, Civ.App., 241 S.W.2d 
220—^Highway Ins. Underwriters 
V. Lufkin-Beaumont Motor Coach¬ 
es, dvApp., 216 S.W.2d 904, re¬ 
fused no reversible error—Pacific 
Emp. Ins. Co. v. Gage, Civ.App., 
199 S.W.2d 637, error refused no re¬ 
versible error—Gambill v. Snow, 
Civ.App., 189 S.W.2d 33, refused for 
want of merit—Bridges v. Wil¬ 
liams, Glv.App., 171 S.W.2d 372— 
Miller V. Dallas Cotmty, Civ App., 
158 S.W.2d 828, reversed on other 
grounds Dallas County v. Miller, 
166 S.W.2d 922, 140 Tex. 242—Swift 
& Co. Employes Benefit Ass’n v. 
Lemire, CivApp., 146 S.W.2d 698, 
error dismissed. Judgment correct 
—Draper v. Presley, Clv.App., Ill 
S.W.2d 1124, error dismissed— 
Leinnewebber v. George, CivApp., 
96 S.W.2d 478. 

Vt—Pacific Lumber Agency v. Na¬ 
tional Aircraft Materials Corp., 182 
A 192, 108 Vt 10. 

Wash.—^Engdal v. Owl Drug Co., 48 
P.2d 232, 188 Wash. 100. 

64 C.J. p 468 note 60, p 489 note 82— 
8 C.J. p 1060 note 40. 

Inferences from evidence as ques¬ 
tions of fact for Jury generally see 
supra § 211. 

Season fox rule 

The weight of evidence and credi¬ 
bility of witnesses are for the Jury.— 
Kane v. Burrillville Racing Ass’n, 
54 A2d 401, 73 RL 264. 

Sllfeirent inf ezaaees of fact 
Ma—Giguere v. Morrisette, 48 A2d 
257, 142 Me. 95. 

Different oonolUBious as to faot es¬ 
sential to claim 

Ohio.—Amstutz v. Prudential Ins. Co. 
of America, 26 N.E.2d 464, 186 
Ohio St 404—Edwards v. Benedict 
70 N.E.2d 471, 79 Ohio App. 184. 
More than one conclusion reasonably 
open to Jury 

Conn.—Wood v. Wood, 63 A2d 686, 
135 Conn. 280. 

Differenoe as to whether all essent i a l 
facts proved 

Utah.—^Helper State Bank v. Crus, 81 
F.2d 859, 95 Utah 820—Christensen 
V. Utah Rapid Transit Ca, 27 P.2d 
468, 88 Utah 281. 

Seasonable Twinfls acting within le¬ 
gal Umitatioiis 

UL—Dalmatinsko Dobrotvomo Drust- 
vo Sveti Fraao Imotski v. First 
Union Trust 8b Savings Bank, 268 
lUApp. 814. 

Disputed or undisputed facts 
The motion should be denied where 
different inferences may reasonably 
be drawn from the facts, whether dis¬ 
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puted or undisputed.—Claris v. Ore¬ 
gon Short Line R Co., 33 P.2d 848, 
54 Idaho 568. 

Frima fade case 

It is reversible error for court to 
direct a verdict for defendant, when, 
considering evidence and reasonable 
inferences, which may be drawn 
therefrom that are most favorable, 
reasonable men might differ as to 
whether plaintiff has made a prima 
facie case.—^Kostial v. Aero Mayfiow- 
er Transit Co., 85 N.E.2d 644, 119 Ind. 
App. 877. 

91. Ala.—Atlanta & St. Andrews 

Bay Ry. Co. v. Burnett, 68 So.2d 
726, 259 Ala 688—^mith v. Lilley, 
41 So.2d 175, 252 Ala 425—Bir¬ 
mingham Elec. Co. V. Howard, 34 
So.2d 830, 250 Ala 421—Evans v. 
Swaim, 18 So.2d 400, 245 Ala 641— 
Green v. City of Birmingham, 4 So. 
2d 894, 241 Ala 684—Louis Pizitz 
Dry Goods Co. v. Waldrop, 186 So. 
151, 287 Ala 208—^Long-Lewis 

Hardware Co. v. Abston, 180 So. 
261, 235 Ala 599—McPherson v. 
Martin, 174 So. 791, 284 Ala 244— 
London 8b Scottish Assur. Corpora¬ 
tion of London, England, v. Smith, 
158 So. 892, 229 Ala 556—Hamilton 
Nat. Bank of Chattanooga Tenn., 
V. Lerman, 157 So. 75, 229 Ala 868 
—Alaga Coach Line v« 3B\>y, 150 
So. 498, 227 Ala 506—Davis v. 
GrifiSln, 150 So. 326, 227 Ala SOO— 
Binnlngliam Water Works Ca v. 
Barksdala 160 So. 189, 227 Ala 854 
—Volunteer State Life Ina Co. v. 
l^mley, 86 So.2d 128, 88 AlaAppw 
643, certiorari denied 86 So.2d 182, 
250 Ala 702—^Hale v. Layer, 22 ^ 
2d 846, 82 AlaA.pp. 86, certiorari 
denied 22 S<x2d 849, 247 Ala 10. 
followed In 22 So.2d 860, 82 Ala 
App. 90—^Mask v. Evers, 7 So.2d 
96, 80 AlaApp. 420—08Irst National 
Bank V. Parks, 170 So. 80, 27 Ala 
App. 238—Southern Building & 
Loan Ass’n v. Bartee, 189 So. 298, 
24 AlaAipp. 555, certiorari denied 
139 So. 294, 224 Ala 276. 

Ga—^Blackwell Bros. v. AtkiUs Nat. 

Bank, 87 S.E. 7, 144 Oa 209. 

RL—SUvla V. Calzz, 7 A.2d 704, 68 R 
L 172. 

Tex.—Slmkins v. City of Corsicana 
Civ.App., 86 S.W.2d 792. 

64 C.J. p 490 note 88. 

92. U.S.—Harllee v. C2ty of Golf- 
port, aCAuMisa, 120 F.2d 41. 

Mich.—Garbacz v. Grand Trunk 
Western Ry. Oo., $4 N.W.2d 681, 
823 Mich. 7. 

Pa—Hardiman. v. Pittsburgh Rya 
Ca, 14 A.2dr72,'889 Pa 79—Hayes 
v.. Axelrod, ,8 A.2d 846. 882 Fa 618. 
64 dJ. p 491 note 84. 



§ 259 TRIAL 

an inference adverse to movant or unless there 
is some prominent and decisive act with respect 
to the effect and character of which no room is left 
for ordinary minds to differ.®^ 

, Although the rule has been said to be especially 
true where the evidence is conflicting,^5 the prin¬ 
ciple has been expressly held to be true even though 
the testimony or material facts are undisputed®® or 
even conceded.®^ 


88 C.J.S. 

e. Where Evidence Is Disputed or Oonflictiiig 

Generally, direction should be denied where the evl. 
dence or facts are disputed, controverted, or conflicting 
on material matters, at least where the conflict is sub¬ 
stantial. 

Except where there is a waiver of the right to go 
to the jury,®® generally, a trial court may not grant, 
and so acts properly in den3dng, a motion for a di¬ 
rected verdict where the evidence, testimony, or 
facts are disputed, controverted, or conflicting, or 
there is evidence both ways, on material matters or 
issues,®® or where there are conflicting tendencies 


93. Ind.—state ex rel. Thompson v. 
City of Greencastle, 40 N.B.2d 388, 
111 Xnd.App. 640. 

64 ax p 491 note 85. 

94. Ind.—^Baltimore, etc., K. Co. v. 
BeUnski, 67 A. 249. 106 Ind. 452. 

W.Va.—Norvell v. Kanawha, etc., R. 
Co., 68 S.E. 288, 67 W.Va. 467, 29 

. li.R.A.,N.S., 325. 

95. Or.—^Domurat v. Oregon-Wash- 
ington R., etc., Co., 134 F. 313, 66 
Or. 135. 

96. Idaho.—^Hobbs ▼. Union Pac. R. 
Co., 108 P.2d 841, 62 Idaho 68. 

Utah.—Wilcox v. Cloward, 56 P.2d 1, 
88 Utah 503. 

64 C.X p 491 note 88. 

Direction, where facts are undisputed 
see supra $ 258 c. 

97. Fla—Gulf Refining Co-, v. Anke¬ 
ny. 185 So. 621, 102 Fla 161. 

64 C.X p 492 note 89. 

9a 'Ky.—G. C. Heberling Co. ▼. 
ClJ^k, 90 S.W.2d 77, 2.62 Ky, 824. 

99. U.S.—Stanek v. Cole, CAWis., 
178 P.2d 122—Gorham •v. Mutual 
Ben. Health & Acc. Ass’n of Oma- 
hB^ aCAN.C., 114 F.2d 97, certi¬ 
orari denied 61 S.Ct. 615, 812 U.S. 
688, 85 Ii.Ed. 1125. 

Ala—Osborn v. Grizzard, 87 So.2d 
201, 251 Ala 275—^Republic Steel 
Corp. V. Stracner, 21 So.2d 690, 246 
Ala 620—Liouisville & N. R. Co. v. 
galley, 16 So.2d 167, 245 Ala 178 
—Spurlock V. X T. Knight & Son, 
13 So.2d 896, 244 Ala 364—Batson 
V. Birminghem Trust & Savings 
Co., 4 So.2d 307, 241 Ala 629— 
Le^tl^ V. Smith, 200 So. 623, 240 
Ala 639—Sterchi Bros. Stores v. 
Castleberry, 182 So. 474, 236 Ala 
849—Williams v. John C. Webb & 
. Sons^. .179 So. 628, 285 Ala 483— 
Pollard V. Rogers, 173 So. 881, 234 
Ala^. 93— Nqw York lAfe Ina Co. 
V. Torrance, 153 So. 463, 228 Ala 
286—^Alaga Coach Line v. McCar- 
roll, 151 So. 834, 227 Ala 68<6, 92 
AL.R. 470—^EEale v. Layer, 22 So. 
2d-345, 32 AlaApp. 86, certiorari 
denied 22 So.2d 849, 247 Ala 10, 
followed in 22 So.2d 350, 82 Ala 
App. 90—Hill Grocery Co. v. Nel- 
80 X 1 , 18 So.2d 432, 81 AlaApp. 386, 
certiorari denied 18 So.2d 434, 245 
Ala 598—Birmingham Electric Co. 


V. Bailey, 16 So.2d 465, 31 AlaApp. 
275, certiorari denied 15 So.2d 469, 
244 Ala 671—Yarbrough v. Armour 
& Co., 15 So.2d 281, 81 AlaApp. 287 
—^Alabama Great Southern R. Co. 
V. Davidson, 10 So.2d 414, 30 Ala 
App. ‘600—Case v. O'Shields, 4 So. 
2d 202, 30 AlaApp. 254—Alabama 
Power Co. v. Gladden, 197 So. 874, 
29 AlaApp. 488—William B. Har¬ 
den, Inc., V. Harden, 197 So. 94, 29 
AlaApp. 411—sailian v. Everett, 
183 So. 684, 28 AlaApp. 334—^First 
Nat Bank v. Parks, 170 So. 80, 27 
AlaApp. 238—Floyd v. Jackson, 
164 So. 121, 26 AlaApp. 675— 
American Nat Ins. Co. v. Reed, 
160 So. 543, 26 Ala.App. 850, cer¬ 
tiorari denied 160 So. 546, 230 Ala 
221 . 

Arlz.—^Dungan v. Brandenberg, 230 P. 
2d 618, 72 Ariz. 47—Cope v. South¬ 
ern Pac. Co., 185 P.2d 772, 66 Ariz. 
197—Collins v. Riverside Amuse¬ 
ment Park Co., 145 P.2d 858, 61 
Ariz. 135. 

Ark.—Gill v. Burks, 180 S.W.2d 578, 
207 Ark. 829. 

CaL—Valdez v. Percy, 06 P.2d 142, 36 
Cal.App.2d 485. 

Colo.—^Lambrecht v. Archibald, 208 
P.2d 897, 119 Colo. 366. 

Fla—^Katz V. Bear, 52 So.2d 903—Op- 
penhelmer v. Werner, 46 So.2d 870 
—^McAllister v. Miami Daily News, 
17 So.2d 613, 164 Fla 370—Wil¬ 
liams V. Sauls, 9 So.2d 369, 151 Fla 
270—Hill V. Wilson, 4 So.2d 712, 
148 Fla 472—^McConnon & Co. v. 
Hunter, 198 So. 57, 144 Fla 206— 
Hartline v. Friday, 191 So. 438, 140 
Fla 230—Jones v. Stoddard, 189 
So. 400, 138 Fla 468—^Warner v. 
Ware, 182 So, 605, 186 Fla 466— 
State ex rel. Watt & Sinclair of 
Florida v. Bird, 175 So. 858, 128 
Fla 652. 

Ga—Duncan v. Mayfield, 76 S.B.2d 
805, 209 Ga 882—^Davis v. Wight, 
63 S.B.2d 405, 207 Ga 690-^ones 
V. Smith, 66 S.B.2d 462, 206 Ga 
162—Hughes v. Cobb, 23 S.B.2d 701, 
196 Qa 213—Columbus Wine Co. 
V. Shefileld, 64 S.E2d 356, 83 Ga 
App. 593—^Peck v. Baker, 46 S.E2d 
751, 7‘6 GaApp. 588. 

Ill.—Hughes V. Bandy, 87 N.B.2d 865, 
404 IlL 74—^Leif v. Fleming, 62 N. 


‘ B.2d 606, 321 Dl.App. 297—Jones 
V. Bisenberg, 20 N.B.2d 906, 299 
DLApp. 661. 

Ind.—Kettner v. Jay, 26 N.B.2d 546, 
107 Ind.App. -643—^Phelan v. Edg- 
ley, 189 N.B. 636, 98 Ind.App. 429— 
Hamble v. Brandt 189 N.B. 633, 
98 Ind.App. 399. 

Iowa—^Palt V. Krug, 32 N.W.2d 781, 
239 Iowa 766. 

Kan.—^Thompson v. Richards, 146 P. 
2d 359, 158 Kan. 178. 

Miss.—Williams v. Thigpen, 64 So.2d 
765, 217 Miss. 683—^Rawlingrs v. 
Royals, 58 So.2d 820, 214 Miss. 335 
—Jackson City Lines v. Harkins, 
38 So.2d 102, 204 Miss. 707—Bre- 
nard Mfg. Co. v. Baird, 106 So. 82, 
141 Miss. 110. 

Mo.—^Rearden v. F. W. Woolworth 
Co., App., 164 S.W.2d 373—Gilpin 
V. ^tna Life Ins. Co., 132 S.W.2d 
686, 234 Mo.App. 566—Nelson v. 
Massman Const Co., 91 SIW.2d 623, 
231 Mo.App. 1, certiorari denied 
Massman Const Co. v. Nelson, 57 
S.Ct 82, 299 U.S. 569, 81 L.Bd. 419, 
rehearing denied 57 S.Ct 114, 299 
U.S. 621, 81 L.Bd. 457. 

Neb.—^Krepcik v. Interstate Transit 
Lines, 40 N.W,2d 252, 162 Neb. 39, 
modified on other grounds 48 N.W. 
2d 609, 153 Neb. 98—Gutoski v. 
Herman, 25 N.W.2d 902, 147 Neb. 
1001. 

N.Y.—Sadowski v. Long Island R 
Co., 56 N.B.2d 497, 292 N.Y. 448— 
Bergman v. Scottish Union & Na¬ 
tional Ins. Co., 190 N.B. 409, 264 
N.Y. 205—Rothstein v. Rothblum, 
66 N.Y.S.2d 266—Schulman v. Plas¬ 
tics Moulding Corp., 55 N.Y.S.2d 
426—Albert & Harrison v. Colonial 
Sand & Stone Co., 62 N.Y.S.2d 319. 

N.C.—Clegg V. Canady, 8 S.E.2d 246, 
217 N.a 433—Campbell v. Peoples 
Sav. Bank & Trust Co., 200 S.E. 
392, 214 N.a 680—Oberly & Newell 
Lithograph Corp. y. Clark, 199 S.B. 
398, 214 N.C. 400—Commercial 

Banking Corporation v. Linthicum, 
177 S.B. 398, 207 N.a 466—Tucker 
y. Ashcraft Gin & Mill Co., 127 S. 
B. 681, 189 N.C. 546. 

N.D.—Moen y. Moen, 256 N.W. 264, 
66 NJ). 40. 

Ohio.—Wilson v. Peoples Ry. Co., 21 
N.E.2d 360, 135 Ohio St 647—Hor- 
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in the evidence,l even though the evidence be open 
to debate and leave the mind in some doubt.2 On 
the other hand, it has been held that a verdict 
should be directed where the evidence, although con¬ 
flicting, is so conclusive as to permit no serious 
dispute,® or, as discussed supra § 258 b (2), that 


a verdict to the contrary would be set aside; and 
the court is under a duty to direct a verdict un¬ 
less the conflict in the evidence is positive, real, and 
not merely apparent,^ 

The rule is sometimes stated in terms of a ,sutH 
stantial conflict in the evidence,® or is referred to as 


witz V. Pepsi Cola Bottling Co., 
App., 84 N.B.2d 287. 

Okl.—Warren v. Brooks, 263 P.2d 
431—Horn V. Mitchell, 261 P.2d 
188, 207 Okl. 666—Harley v. Jobe. 
249 P.2d 468, 207 Okl. 296—Eckroat 
V. Landrum, 236 P.2d 706, 205 Okl. 
119—^Braden Winch Co. v. Surface 
Equipment Co., 165 P.2d *640, 196 
Okl. 444—Oppenheim v. Barnes, 144 
P.2d 446, 193 Okl. 236—Edwards v. 
Central Life Assur. Soc. of U. S., 
66 P.2d 939, 179 Okl. 584—National 
Aid Life Ass*n v. Long, 61 P.2d 814, 
176 Okl. 160—Opperud v. Twedell, 
61 P.2d 799, 176 Okl. 191. 

Or.—Shelton v. Lowell, 249 P.2d 958, 
196 Or. 430. 

Pa.—^McQuaid v, W. T. Grant Co., 9 
A.2d 783. 336 Pa. 476—Kutney v. 
Metropolitan Idfe Ins. Co., Com.PL, 
43 Lack.Jur. 109. 

R.L—Greenstein v. Singer, 93 A.2d 
306, reargument denied 96 A.2d 623 
—Grygiel v. Grygiel, 26 A.2d 743. 
68 B.I. 156—^Young v. Young, 185 
A. 901, 66 B.L 401—Talbot v. 
Bridges, 173 A. 72, 54 B.L 337. 

Tenn.—Smith v, Sloan, 225 S.W.2d 
639, 189 Tenn. 868, rehearing denied 
227 S.W.2d 2, 189 Tenn. 368—Hall j 
Y. Nash, 198 S.W.2d 649, 184 Tenn. 
312—^Provident Life & Accident 
Ins. Co. Y. Prieto, 83 S.W.2d 251, 
169 Tenn. 124 — Kidd y. Tennessee 
Gas Co., 281 S.W.2d 793, 33 Tenn. 
App. 802 — ^Lackey y. Metropolitan 
Life Ins. Co., 206 S.W.2d 806, 30 
Tenn.App. 890 — Sepaugh y. Metho¬ 
dist Hospital, 202 S.W.2d 985, 80 
Tenn.App. 26 — ^People y. First Nat. 
Bank of Smyrna, 196 S.W.2d 568, 29 
Tenn.App. 827—Davis v. Metropoli¬ 
tan Life Ins. Co., 181 S.W.2d 9, 
27 Tenn.App. 325 — Nelson y. Rural 
Educational Ass’n, 134 S.W.2d 181, 
23 Tenn.App. 409 — Batts y. City of 
Nashville, 123 S.W.2d 1099, 22 

Tenn.App. 418—Town of Dickson v. 
Stephens, 96 S.W.2d 201, 20 Tenn. 
App. 195—Fly v. Swink, 69 S.W.2d 
902, 17 Tenn.App. 627—National 
Life & Accident Ins. Co. v. Lynn, 
11 Tenn.App. 64—Wilkes v. Nation¬ 
al Life & Accident Ins. Co., 7 Tenn. 
App. 36—Stanley Bird Motor Co. v. 
Alley, 1 Tenn.App. 202. 

Tex.—^Devereaux v. Smith, ClY.App., 
213 S.W.2d 170, error refused no 
reversible error—^Montgomery 
Ward & Co. v. Scharrenbeck, Civ. 
App., 199 S.W.2d 830, affirmed 204 
S.W.2d 608, 146 Tex. 163—Ater v. 
Rotan Grocery Go., Civ.App., 189 
&W. 1106. 


Wis.—^Dachelet v. Home Mut. Cas. 
Co., 45 N.W.2d 331, 258 Wis. 413— 
Webster v. Hesnnoth, 43 N.W.2d 23, 
257 Wis. 238—Elder v. Sage, 42 N. 
W.2d 919, 267 Wis. 214—Czemia- 
kowski v. National Ice & Coal Co., 
31 N.W.2d 166, 252 Wis. 112. 

64 C.J. p 492 notes 90-92—8 C.J. p 
1060 note 40—9 C.J. p 291 note 20. 
Immaterial conflicts see supra § 258 c. 
Blspnte as to aaiy material deter. 
mlnatlYe evidence 

Tenn.—Monday v. Millsaps, App.. 264 
S.W.2d 6. 

Only one special Issue SKbmitted 
Where only one special issue was 
submitted, and there was a conflict 
in testimony on such issue, court 
properly refused motion for instruct¬ 
ed verdict.—^Baker v. Mays & Mays, 
Tex.ClYApp., 199 S.W.2d 279, error 
dismissed. 

Rule In law action 
Neb.—Gunn v. Coca-Cola Bottling Co. 
of Lincoln, 47 N.W.2d 397, 154 Neb. 
160—Pahl v. Sprague. 42 N.W.2d 
367, 152 Neb. 681—^Umberger v. 
Sankey, 38 N.W.2d 21, 161 Neb. 488, 
rehearing denied 38 N.W.2d 651, 
161 Neb. 526—Thomas v. Poulson, 
30 N.W.2d 69, 149 Neb. 44—Spauld¬ 
ing v. Howard, 27 N.W.2d 832, 148 
Neb. 496—Kline v. Metcalfe Const. 
Co., 19 N.W.2d 693, 146 Neb. 389— 
Stoflel Y. Metcalfe Const. Co., 17 
N.W.2d 3, 145 Neb. 460-^Stevens 
v. Fall, 276 N.W. 401, 133 Neb. 610. 

No constitutional right to direct ver- 
diet 

(1) There can be no constitutional 
exercise of the power to direct a ver¬ 
dict in any case where there is dis¬ 
pute as to any material evidence.— 
Marable v. State ex reL Wackernle, 
222 S.W.2d 234, 82 TennApp. 238— 
Nelson v. Rural Educational Ass’n, 
134 S.W.2d 181, 23 Tenn.App. 409— 
Young v. Tennessee Elec. Power Co., 
122 S.W.2d 821, 22 Tenn.App. 808— 
Warner v. Maroney, 66 S.W.2d 244, 
16 Tenn. App. 78—^Elmore v. Thomp¬ 
son, 14 Tenn.App. 78—^Louisville & 
N. R. Co. Y. Frakes, 11 TennApp. 693 
—Smith Y. Fisher, 11 Tenn.App. 273 
—Bowers v. Fourth & First Nat. 
Bank, Central Branch, 9 Teim.App. 
76—Williams v. Bass, 8 Tenn.App. 
482. 

(2) This rule is binding on both 
the trial and the appellate courts and 
is foTmded on the constitutional right 
of trial by jury.—^Lackey v. Metro¬ 
politan Life Ins. Co., 206 S.W.2d 805, 
30 Tenn.App. 390. 
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Confllctliig evidence of same or dif¬ 
ferent witnesses 

If, in ruling on motion, court is 
required to detect truth from con¬ 
flicting evidence of same or different 
witnesses, motion should be over¬ 
ruled.—'Val Decker Packing Co. v. 
Treon, 97 N.R2d 696, 88 Ohio App. 
479—Winkler v. City of Columbus, 
71 N.E.2d 729, reversed on other 
grounds 77 N.B.2d 461, 149 Ohio St. 
89. 

Affirmative defenses 

■Where evidence as to affirmative 
defenses was conflicting, refusal to 
direct verdict for defendants was not 
error.—^Lincoln v. Flnkelstein, . 162 
N.E. 332, 255 Mass. 486. 

Where both parties move for directed 
verdict 

Vt.—Scott V. Bradford Nat. Bank, 179 
A 149, 107 Vt. 226. 

1. Aa.—^Birmingham Electric Co. v. 
Bailey, 16 So.2d 469. 244 Aa. 571— 
Case V. O'Shields, 4 So.2d 202, 80 
AaApp. 254—Alabama Power Co. 
V. Gladden, 197 So. 374, 29 AaApp. 
438—William B. Harden, Ina, v. 
Harden, 197 So. 94, 29 Aa.App. 411. 

Reasonable tendency toward oondiot 
Aa.—iSterchi Bros. Stores v. Castle¬ 
berry, 182 So. 474, 286 Aa. 849— 
Williams v. John C. Webb & Sons, 
179 So. 528, 236 Aa. 433—Hale v. 
Layer, 22 So.2d 845, 82 Aa.App. 86, 
certiorari denied 22 So.2d 349, 247 
Aa. 10, followed In 22 So.2d 360, 
82 AlaApp. 90—BDlll Grocery Co. v. 
Nelson, 18 So.2d 432, 81 Aa.App. 
886, certiorari denied 18 So.2d 434, 
245 Aa. 698—Aabama Great 

Southern R. Cbt. v. Davidson, 10 
So.2d 414, 80 AaApp. 600. 

2. N.J.—Jordan v. Reed, 71 A 280, 
77 N.JAaw 584—^Baumann v. Ham- 
burg-Amerlcan Packet Co., 61 A. 
461, 67 N.J.Law 260. 

3. IT.S.—National Mut Cas. Co. of 
Tulsa, Okl., V. Elsenhower, C.C.A 
Kan., 116 F.2d 891. 

A Wyo.—Galicich v, Oregon Short 
Line R. Co.. 87 P.2d 27, 64 Wyo. 
123. 

6. U.S.—Falstaif Brewing Corp. v. 
Thompson, C-CANeb., 101 P.2d 301, 
certiorari denied 69 S.Ct 834, 807 
IT.S. 631, 83 L.Bd. 1514—Welntrob 
V. New York Life Ina Co., aOA 
N.J., 85 F.2d 158. Certiorari denied 
New York Life lha Co, v. Wein- 
trob, 67 S.Ct 191, 299 U.S. 692, 81 
LuEd. 441. 

Cal.—^In re Finkler's Estate, 46 P.2d 
149, 8 Cal.2d 584—James v. White 
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a conflict on which reasonable men could disagree,^ 
or the conflicting testimony present is described as 
sufficient to support a verdict,^ or the evidence as 
being so conflicting that the jury could justifiably 
have found a verdict for either party a bare con¬ 
flict, created by a scintilla of evidence, is not sub¬ 
stantial, within these decisions.^ 

On the other hand, it has been stated that, in case 
of conflict, if there is any evidence, however slight, 
to create a conflict, the court may not direct a ver¬ 
dict,^® even though the evidence as a whole is 
overwhelmingly in favor of the party moving for 
verdict^i In any case, if any evidence by itself 
sufficient to repel a direction is introduced conflict¬ 
ing with or controverting that of movant, it is im¬ 
material how strong or persuasive the countervail¬ 
ing proof, on behalf of the movant, may beA^ 
MateriaUiy; determinative fact. In order to pre¬ 


vent direction of a verdict, a disputed fact must not 
only be material, but must, in itself or in connec¬ 
tion with other evidence, be determinative of the 
real issue and the merits of the case.^^ 

§ 260. Time for Direction 

a. In general 

b. Reservation of decision on motion un¬ 

til after verdict by jury 

a. In General 

The decisions are In conflict on the necessity of the 
court ruling on a motion for a directed verdict when the 
motion is made; generally a verdict should not be direct¬ 
ed until the party against whom the motion Is made has 
rested, unless the evidence adduced is Insufficient to 
support a verdict in that party’s favor. 

While the court need not pass on a motion for 
a directed verdict until both parties have rested,^5 
nevertheless, according to some authority, it is the 


Track & Transfer Co., 3*6 P.2d 401, 

1 CaL2d 87—^Farmer v. Fairbanks, 
162 P.2d 26, 71 CaLAj)p.2d 70—Cur- 
eic V. ITelson Display Co., 64 P.2d 
1153, 19 CalJ^pp.2d 46—Davis v. 
Pezel, 20 P.2d 982, 131 Cal.App. 46. 
Me.—GHguere v. Morrlsette, 48 A.2d 
257, 142 Me. 95. 

Keb.—Calkins v, Techont, 7 N.W.2d 
716. 142 Neb. 788—Wert v. Ikiuita- 
ble liife Assur. Soc. of U. S., 288 
N.W. 506, 135 Neb. 654. 

N.C.—Kearney v. Thomas, 88 S.E.2d 
871, 225 N.a 166. 

OkL—Wilson V. Holmes, 91 P.2d 85, 
185 OkL 239. 

Wyp.—^Brown v. Wyoming Butane 
Gas Co., 205 P.2d 116, 66 Wyo. 67— 
Northwest States Utilities Co, v. 
Bzouilette, 65 P.2d 223, 51 Wyo. 
132, rehearing denied 69 P.2d 623, 
61 Wyo. 182. 

64 C.J. p 494 note 95. j 

Sasls of oanse of aotloa or defense 

PlaintllE's motion for directed ver¬ 
dict may not be granted where there 
is substantial conflict in evidence as 
to basis of cause of action or any de¬ 
fense thereto.—Parker v. James E. 
Granger, Inc., 52 P.2d 226, 4 Cal.2d 
668, appeal dismissed and certiorari 
denied Parker v. James Granger, Inc., 
56 S.Ct. 958. 298 n.S. 644. 80 LuEd. 
1376. 

Sharp coniliot In evldenoe 

(1) Generally.—^Tyner & Blackmon 
V- Fryer Truck & Tractor Co., 68 S. 
E.2d 695, 88 Ga.App. 893. 

(2) A peremptory instruction in 
behalf of either party is improper 
where there is sharp conflict in tes¬ 
timony involving merits of case.— 
Phelps V. Montgomery Ward & Co., 
107 S.W.2d 939, 231 Mo.App. 695. 

(3) Where there is a sharp conflict 
in the evidence, a motion for a di¬ 
rected verdict for defendant may be 
granted only If there is no evidence 


tending, with reasonable inferences 
therefrom, to prove the material alle¬ 
gations of the complaint or some 
count thereof.—^Rose v. Meyer, 25 N. 
E.2d 413, 303 IlLApp. 865. 

6. Fla.—^Briggs v. Mann, 116 So. 2, 
95 Fla. 31. 

64 C.J. p 495 note 96. 

7. Del.—^Pennsylvania, etc., R. Co. v. 
Gatta, 85 A. 921. 27 DeL 56, 47 K 
R.A.,N.S., 932. 

64 C.J. p 495 note 97. 

& Miss.-^Rawlings v. Royals, 58 So. 

2d 820, 214 Miss. 335. 

Mo.—^Parrent v. Mobile & O. R. Co., 
70 S.W.2d 1068, 334 Mo. 1202—Win¬ 
ter V. Metropolitan Life Ins. Co., 
App., 129 S.W.2d 99. 

N.J.—Weigel V. Weigel, 187 A. 182, 
117 N.J.Law 177—Emery v. Frltch- 
ey, 169 A. 828, 112 N.J.Law 161— 
O’Donnell v. Laggren Bros. Co., 168 
A. 460, 111 N.J.I^w 319. 

Tenn.—^Brownlow v. Payne, 2 Tenn. 
App. 154. 

64 aj. p 495 note 98. 

Material facts rendered doubtful 
Court cannot properly direct where 
conflicting evidence makes material 
facts so doubtful that verdict for ei¬ 
ther party would be sustained.— 
Wharton v. Goddard, 177 S.E. 451, 115 
W.Va. 694. 

Evidence supporting dedaration 
Where evidence was conflicting and 
there was competent evidence to sus¬ 
tain each material allegation of plain¬ 
tiffs declaration, denial of defend¬ 
ants’ motion for directed verdict was 
proper.—^Powell v. Proctor, 196 So. 
419, 148 Fla. 158. 

9. Cal.—Curcio v. Nelson Display 
Co., 64 P.2d 1153, 19 Cal.App.2d 46. 

N.T.—Duval V. Skouras, 79 N.T.S.2d 
150. 

64 C.J. p 495 note 99. 

10. Ala.—^Tobler v. Pioneer Min., 
etc., Co., 52 So. 86, 166 Ala. 482. 
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Tenn.—^Thurman v. Bradford, 3 Tenn. 
C1V.A. 474. 

Any or some evidence for adverse 
party generally see supra subdivi¬ 
sion b of this section. 

11. Ala.—Cleveland Laundry Mach¬ 
inery Mfg. Co. v. Southern Steam 
Carpet Cleaning Co., 85 So. 585, 204 
Ala. 297. 

la. Ga.—Peck v. Baker, 46 S.B.2d 
751, 76 Ga.App. 588. 

64 C.J. p 495 note 4. 

13. Tenn.—Cude v. Culberson, 209 S. 
W.2d 506, SO Tenn.App. 628—^De 
Kalb County v. Tennessee Electric 
Power Co., 67 S.W.2d 656, 17 Tenn. 
App. 848—Weber v. Guardian Life 
Ins. Co. of America, 2 TenmApp. 
624. 

14. Tenn.—Cude v. Culberson, 209 S. 
W.2d 506, 80 TenmApp. 628—De 
Kalb County v. Tennessee Electric 
Power Co.. 67 S.W.2d 665, 17 Tenn. 
App. 348—Weber v. Guardian Life 
Ins. Co. of America, 2 TenmApp. 
624. 

**A conflict of the evidence upon a 
detached or separate feature or fact, 
even though It is material, should 
not of itself prevent the giving of 
peremptory instructions. Facts are 
frequently material which are by no 
means determinative; and facts are 
frequently material in themselves, 
but become immaterial when taken in 
connection with the other facts.’*— 
Knoxville Traction Co. v. Brown, 89 
S.W. 319, 321, 115 Tenn. 831—Weber 
V. Guardian Life Ins. Co. of Ameri¬ 
ca, 2 TenmApp. 624, 628. 

16. Mich.—Morley v. Liverpool, etc.. 
Ins. Co., 48 N.W. 502, 85 Mich. 210. 
64 C.J. p 600 note 70. 

Direction of verdict on opening state¬ 
ment see supra § 161. 

Time of making of motion see supra 
§ 254. 
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duty of the court to rule on the motion to direct, 
either by grant or refusal, when the motion is made, 
and it should not simply refuse to proceed with the 
case;i® according to other authority, however, the 
court is not bound to rule on the motion of either 
parly until after the whole evidence for both 
parties has been presented.!*^ Direction of a ver¬ 
dict when no evidence whatever is before the court 
is irregular,^^ at least when the case is not one 
where a verdict may be directed on the pleadings, 
as considered supra § 252; but it has been held 
proper where, when the case is reached for trial, 
plaintifFs cotmsel, without moving for a nonsuit or 
a continuance, or after refusal of a continuance, 
without moving to dismiss, simply refuse to proceed 
or to offer evidence there is, however, other au¬ 
thority to the contrary.2^ 

The court is without power to stop the introduc¬ 
tion of a party’s evidence in its midst and direct a 
verdict for the opponent.^! Thus, a direction for 
defendant cannot be given while plaintiff is pro¬ 
ceeding with his case or before he has rested,22 
unless plaintiffs claim has been made to appear 
fully, and, as proved, would not justify recovery,22 
or unless plaintiff has established all the evidence 
he has on a certain issue essential to recovery and 
it is insufficient to support the issue, in which cases 
it has been held that the court may at that time 
direct a verdict without hearing the evidence on the 
other issues.24 The trial court may properly direct 
a verdict for defendant on an affirmative defense 
only after an opportunity is given plaintiff to con¬ 
tradict or explain the defense,26 

Similarly the court may not direct for plaintiff 
immediately after he has rested and without hear¬ 


ing any of defendant’s evidence, offered in apt 
time,26 except where both parties have moved for 
a directed verdict and the evidence adduced would 
not sustain a verdict in favor of defendant ;27' or 
when, after plaintiff has rested, defendant has 
opened his case and is proceeding with his tests- 
mony,28 unless the only remaining evidence offered 
is incompetent and inadmissible,22 or, even if re¬ 
ceived, could not cure the defects in defendant’s 
testimony, which, on his own showing, cannot be 
cured.20 The trial court may not properly give an 
affirmative charge in favor of plaintiff on defend¬ 
ant’s plea in abatement on the testimony of plain¬ 
tiff’s witness, without giving defendant an opportun- 
i^ to cross-examine such witness, or to introduce 
evidence in support of the plea in abatement, or in 
rebuttal of the testimony of the witness.®^ Although 
tmder certain statutory provisions a direction for 
defendant at the close of plaintiff’s evidence is tm- 
authorized and objectionable,22 in other jurisdictions 
a direction at such time has been held not to be 
premature and where several defendants are 
sued, charged with independent acts as a basis for 
liability, direction for one of them at the dose of 
plaintiff’s case in chief, before proceeding with the 
trial of the other defendant, has been hdd proper.®^ 

The fact that the court has previously overruled 
a demurrer to a pleading, or to some count thereof, 
does not prevent its thereafter directing a verdict 
as to the case or as to the count involved, even 
though the direction substantially overrules its de¬ 
cision on the demurrer.26 The denial of a motion 
for nonsuit does not cut off the power of the court 
to direct a verdict thereafter, and it may stiQ give 
a peremptory instruction in an appropriate case;^ 


10. Mich.— IS&tch. V. Frazer, 101 IT. 

W. 228, 138 Mich. 184. 

64 C.J. p 500 note 71. 

17. S.C.—Homestead Bank v. Best, 
178 S.B. 143, 174 S.a 522. 

64 C.J. p 500 note 72. 

18. Wis.—^Thoe v. Chica^TO, etc., R. 
Co., 195 N.W. 407, 181 Wis. 456, 29 
A.LI.B. 1280. 

64 C.J. p 500 note 73. 

19. Iowa.—Cavanagrh v. O'Connor, 
186 N.W. 907, 194 Iowa 670. 

64 C.J. p 500 note 75. 

20. N.D.—Webb v. Wesley, 126 N. 
W. 562, 19 N.D. 606. 

21. Tenn.—^Kin^r v. Dunlap, 4 Tenn. 
Civ.App. 679. 

64 C.J. p 500 note 77. 

22. S.C.—^Hmnestead Bank v. Best, 
178 S-B. 143, 174 S.C. 522. 

Tenn.—Atohley v. Sims. 128 S.W.2d 
976, 23 Tenn.App. 167—Town of 
Franklin v. Hermitage Bngineering 
Co., 12 Tenn.App. 434. 

64 C.J. p 600 note 78. 


23. Mo.—^Ashurst v. Lohoefner, 156 
S.W. 805, 170 MO.APP. 327. 

24* Mass.—Maloney v. Brackett, 176 
N.B. 604, 275 Mass. 479. 

25. m.—’Kessler v. Aller, 5 N.B.2d 
761, 287 IlLApp. 606. 

26* N.C.—Porter v. Whiter 37 S.B. 

88, 127 N.C. 73. 

64 C.J. p 501 note 81. 

27. Neb.—^McCleneghan v. London 
Guarantee & Accident Co., 271 N.W. 
276, 182 Neb. 131. 

2a lowsL—Callendar Sav. Bank v. 

Loos, 120 N.W. 317, 142 Iowa 1. 

64 C.J. p 501 note 82. 

2a Ga.—Cook v. Clarke caievrolet 
Co., 153 S.B. 88, 41 Ga.App. 389. 

30. Colo.—Davis v..:^lbrook, 55 P. 
730, 25 Colo. 493. 

N.T.—Williamsburg City Fire Ins. 
Co. y. Lichtenstein, 169 N.T.S. 146, 
181 App.Div. 681. 
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3L Ala.—Inter-Oeean Casualty Co. 
V. Banks, 12 So.2d 570, 31 AlaJLppu 
103. 

sa Minn.—^Willard v. Max A. Kohen, 
Inc., 279 N.W. 553, 202 Minn. 626. 

33 . Md.—Schwanteck v. Berner, 58 
A. 670, 96 Md. 138. 

64 C.J. p 501 note 85. 

84. D.C.—Capital Traction Oow ▼- 
Vawter, 37 App.D.C. 29. 

35. Kan.—^Bckl v. Brennan, 95 P.2d 
535, 150 Kan. 502. 

64 C.J. p 601 note 87. 

8a Cal.—Hoppe V. Bradshaw, 108 
P.2d 947, 42 Cal.App.2d 334—Fuchs 
V. Southern Pac. Co*, 42 P.2d 764, 5 
CalA.pp.2d 409. 

Me.—Judkins v. Buckland, 98 A2d 
538, 149 Me. 59. 

64 C.J. p 501 note 88. 

Bight of defendant to move for direc¬ 
tion after prior motion for zMmsuit 
see supra § 251. • 
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in like manner the denial of a motion to direct at 
the end of plaintifFs czise does not disable the 
court from directing verdict at the end of the whole 
case.3^ Under statutory provisions abolishing the 
demurrer to the evidence and substituting therefor 
a motion for a directed verdict at the close of all 
the evidence, if the motion is denied, the court is 
deemed to have submitted the cause to the jury 
subject to a later determination of legal questions 
so raised, if again presented after the verdict and 
judgment, by defendant on a motion to set aside the 
verdict and judgment in accordance with the motion 
for a directed verdict.®* 

The court may direct, it has been held, notwith¬ 
standing the case has been partially argued, and 
even though it has been only partially argued, to 
the jury.*® In some jurisdictions it has been held 
that, even though the parties’ right to move for a 
direction is cut off when the court charges the jury, 
as considered supra § 254, the court may, in the 
exercise of a broad discretion for the furtherance of 
justice, entertain such a motion and direct a verdict 
even after the jury have been charged, under some 
circumstances,^® as where it appears from the record 
that the deficiency in the proof is incapable of being 
cured by further testimony under any circumstances 
and the adverse party had notice throughout the 


trial of opposition to his case for insufficiency of 
evidence.**^ 

Elsewhere the rule is stated even more broadly 
and without such restrictions that the submission 
of the question before a request for a direction is 
made does not impair the right of the court to direct 
thereafter,^® and that the fact that the court has 
given instructions requested by the adverse party, 
before motion made, does not affect its power to 
direct for movant on request,^® even though the 
direction be inconsistent with the instructions there¬ 
tofore given.^^ 

While it is more regular to give the jury binding 
instructions before sending them out,^® according 
to some authorities, a verdict may be directed, if 
warranted by the evidence, at any stage of the trial 
before a verdict is actually received by the court 
and recorded,^® unless the submission to the jury of 
itself has operated to deprive the unsuccessful party 
of some right formerly available in his behalf.^7 
Thus it has been held that the court may call back 
a jury, while they are deliberating, and direct a 
verdict;^® and a direction, of itself proper, may 
properly be given, after the court has submitted the 
case to the jury, when they, after deliberation, are 
imable to agree,^® when it is discovered that they 


37. ■ HL—li&tlirop V. Gtoodyear Tire 
& RuLber Co.» 60 N.lS.2d 41, 325 
IU.APP. 281. 

Neb.—Tady v. Warta, 196 N.VT. 901, 
111 Neb. 521. 

64 C.J. p 501 note 89. 

88. Mo.—Girratono ▼. Kansas City 
Public Service Co., App., 243 S,W.2d 
539. affirmed 261 S.W.2d 59, 363 
Mo. 359. 

39. TJ.S.— ha, Crosse Plow Co. v. 
P€L£renstecher, Neb., 253 F. 46, 165 
C.aA. 644, certiorari denied 39 S.Ct. 
11, 248 U.S. 572, 63 KEd. 427. 

40. N.H.—^Derosler v. New England 
Telephone & Telegraph Co., 134 A. 
719, 82 N.H. 405. 

41. N.H.—^Derosier v. New jSngland 
Telephone & Telegraph Co., supra. 

64 C.J. p 501 note 93. 

48. Ala.—Gary v. Woodham, 15 So. 

840, 103 Ala. 421. 

64 C.J. p 501 note 94. 

43. Neb.—^Hibner v. Westover, 110 
N.W. 732, 78 Neb. 161. 

64 C.J. p 502 note 95. 

44. Ala.—Gary v. Woodham, 16 So. 

840, 103 Ala. 421. 

4B. Fla.—^Talley v. McCain, 174 So. 

841, 128 Fla. 418. 

Pa.—^Pardee v. Orvis, 103 Pa. 451. 

46b Mass.—^Newell v. Rosenberg, 176 
N.E. 616, 275 Mass. 455. 

64 C.J. p 502 note 98. 


Before snbmlssioa. of oonnterclaim 
Where the evidence had been fully 
introduced, nothing remained but 
final determination of issues by jury, 
and evidence presented no question 
for Jury in so far as cause of action 
stated in petition was concerned, di¬ 
recting a verdict for plaintiff ui>on 
his petition before submission of 
counterclaim to Jury was not error.— 
Kelly V. Emary> 45 N.W.2d 866, 242 
Iowa 683. 

47. Tex.—^Federal Life Ins. Co. v, 
Wilkes, Civ.App,, 218 S.W. 591. 

64 C.J. p 502 note 99. 

48. Ind.—McClaren v. Indianapolis, 
etc., R. Co., 83 Ind. 319. 

Neb.—^Hibner v. Westover, 110 N.W. 
732, 78 Neb. 161. 

49. Minn.—Spensley v. Oliver Iron 
Min. Co., 13 N.W.2d 426, 216 Minn. 
451. 

64 C.J. p 502 note 2. 

After dlxecting reftrial 
Wis,—Shumway v. Milwaukee Athlet¬ 
ic Club, 20 N.W.2d 123, 247 Wis. 
393. 

Alter grant of new trial or mistrial 
Wliere the facts warrant it, a tri¬ 
al court has the right to direct a ver¬ 
dict after granting a new trial or or¬ 
dering a mistrlaL—^Taylor v. Beaty, 
8 TennJk.pp. 310. 

Id, Pennsylvania 

(1) Under a statute providing that 
in case that a motion for binding in¬ 
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structions has been made and re¬ 
versed or denied and the case sub¬ 
mitted to a Jury, and that the Jury 
have disagreed and thereafter a mo¬ 
tion for a Judgement on the whole rec¬ 
ord made by the party previously 
moving for binding instructions, the 
court may enter such Judgment, the 
entry of such Judgment in such cir¬ 
cumstances is permissible but only 
where binding Instructions should 
have been given.—Grande v. Wooley- 
han Transp. Co., 46 A.2d 241, 358 Pa. 
635—Mellott v. Tuckey, 38 A.2d 40, 
350 Pa. 74—^Duffy v. Reading Co., 29 
A.2d 513, 346 Pa. 201—StabelU v. 
Somerton Bldg. & Loan Ass’n, 23 A. 
2d 477, 343 Pa. 460—Shapiro v. Phil¬ 
adelphia Elec. Co., 21 A.2d 26, 342 
Pa. 416—^McFadden v. Pennzoil Co., 
9 A.2d 412, 336 Pa. 301—Zaltouski v. 
Scranton Ry. Co., 165 A. 847, 310 Pa 
631—^Kasmer v. Metropolitan Life 
Ins. Co., 12 A.2d 806, 140 PaSuper. 
46—^Mincy v. Washington Nat. Ins. 
Co., 196 A. 893, 130 PaSuper. 285— 
Murray v. Hlvely, Com.Pl., 5 Chest 
Co. 71—^Todd V. Simpers, Com.Pl., 29 
Del.Co. 503—Lettleii v. Borough of 
Dunmore, Com.Pl., 52 Lack.Jur. 203 
—Rentschler v. Prudential Ins. Co., 
Com.PL, 39 Lack.Jur. 179—^Blockberg- 
er V. Chapin, Com.Pl., 35 LuaLeg. 
Reg. 333—Goff v. Scholze, Com.Pl., 87 
Plttsb.Leg.J. 180—Hough v. Life Ins. 
Co., Com.Pl.. 18 Wash.Co. 108. 

64 C.J. p 602 note 2 [b] (1). 



88 C. J* S« 


TRIAL §2(50 


are about to render a verdict contrary to law,5® or 
even when they return into the courtroom and an- 
notince such a finding, at any time before the court 
receives the verdict as that of the jury.51 

On the other hand, it has been held in at least one 
jurisdiction that after the jury once find and re¬ 
port a verdict, however erroneous in point of law, 
the court cannot refuse to accept such a verdict 
and thereupon direct a proper verdict®^ It has 
been said that in some jurisdictions the court retains 
control of the jury, by way of direction of verdict, 
tmder some circumstances, even after the verdict 
has been rendered and accepted but it has been 
held that the power of the court is limited to giving 
such direction at the trial,^^ and that a direction 
after the discharge of the jury is beyond the power 
of the court,55 in the absence of a reservation of 
a decision on the motion^® or a stipulation allowing 
a decision notwithstanding the lack of such reserva- 
tion.57 

It has been held improper to direct a verdict for 
one party in the absence and without the knowledge 
of the adverse party and his counsel.^® Statutes 
with respect to the time for giving instructions have 
been held to have no application to the power of 
direction of verdictand statutes prescribing un¬ 
der what state of the proof or condition of the evi¬ 
dence a court may direct have been held not to affect 

(2) The ffranting of a motion for 
judgment on the whO'le record is dis¬ 
cretionary with the trial court.— 

Rossner v. Pennsylvania R. Co., 47 A. 

2d 243, 354 Pa. 385—PhiUips v. Amer¬ 
ican Stores Co., 20 A^2d 130, 342 Pa. 

33. 

(3) Where jury disagree, unless 
judgment is entered on the whole rec¬ 
ord, a new trial ensues without a 
grant thereof hy the court, and if mo¬ 
tion for judgment on the whole rec¬ 
ord is denied, new trial follows in 
due course as matter of law.—De 
Waele v. Metropolitan Life Ins. Co., 

58 A.2d 34, 358 Pa 574. 

(4) Where defendant had presented 
a written point for binding instruc¬ 
tion and Jury were unable to agree, 
trial judge had power to direct a ver¬ 
dict for defendant and was not re¬ 
quired to postpone final action until a 
motion could be made for judgment 
on the record, after disagreement of 
j^ 2 ry.—^Brehm v. Wyoming Bank & 

Trust Co., 40 A.2d 464, 351 Pa 281. 

(5) A motion for judgment on the 
entire record must be disposed of on 
the record as it existed at close of 
trial, and trial court can neither elim¬ 
inate evidence which may have been 
improperly admitted, nor Insert offers 
cff evidence which should have been 


the question of the time at which verdict may be 
directed.®^ 

Absence of jury or juror. The direction of a 
verdict at a time when the jury are not present 
has been held not to be erroneous, being at most a 
mere irregularity and, in the absence of action 
looking to a mistrial, absence of a juror for sickness 
does not deprive the court of the right to direct 
a verdict and render judgment thereon,®^ 

At wh€U time court may refuse direction. Al¬ 
though the court has, during the progress of a trial, 
annoimced an intention to direct a verdict as to 
some of the matters involved, it may thereafter 
change the ruling and refuse a direction if no 
prejudice has been caused the parties by loss of wit¬ 
nesses or the like.®® 

b. Reservation of Dedsimi on Motion Until 
after Verdict by Jury 

By virtue of statute or rules of court In some Juris¬ 
dictions, the court is empowered, when a motion to direct 
is made, to submit the case to the Jury, and to reserve 
decision on the motion until after their verdict or answers 
are returned. 

By virtue of some statutes or rules of court, the 
court is empowered, when a motion to direct is 
made, to submit the case, either generally or on 
special issues, dependix^ on the statute, to the jury, 
and to reserve decision on the motion untir after 
their verdict or answers are returned ;®^ there are, 

& Queens Transit Corp., 295 N.Y.S. 
538, 251 APP.D1V. 728. 

67. N.T.—Watson v. Morton, 26 N.T. 
S.2d 514, 261 App.Dlv. im. 

58. U.S.—Grace v. Louisville dk IT. R. 
Co., Miss., 255 PL 843, 167 COA. 
171, 

64 C.J. p 502 note 9. 

58. W.Va.—State v. Valentine, 132 
S.BI 138, 101 W.Va. 194. 

90. N.T.—Kramer v. U. S. fidelity 
& Guaranty Co., 209 N.Y.S. 419, 212 
App.I>iv. 644. 

64 C. J. p 502 note 11. 

6L N.J.—Cook V. American Smelt¬ 
ing, etc.. Go., 122 A. 743, 99 N.J. 
Iiaw 81. 

64 C. J. p 502 note 12. 

68. Ky.—Porgy v. Rapier Sugar 
Feed Co., 230 S.W. 584, 191 Ky.. 
416. 

63. N.J.— Silidker v. Mechaiii<^ 145 
Au 629, 107 N.J.Iiaw 32. 

64b U.S.—^Domarek v. Bates Motor 
Transport XAnes, C.C.A.I11., 93 P.2d 
522. 

ni. —Harrison v. Yellow Cab Co., 61 
N.K.2d 328, 308 IllA.pp. 47—Minx 
v. Venerich, 14 N.R2d 665, 295 HI. 
App. 612—Illinois Tuberculosis 

Ass*n V. Springfield Marine Bank, 
282 HLApp. 14. 


admitted but were excluded, since the 
remedy in such case is a new trial.— 
Mincy v. Washington Nat. Ins. Co., 
196 A. 893, 130 Pa.Super. 285—Af- 
fierbach v. Bums, 56 Pa.Dist. & Co. 
37—Schuylkill Mining Co. v. Indian 
Head Coal Co.. Com.Pl., 42 Sch.Leg. 
Rec. 78. 

5a UL —Garrett v. John V. Farwell 
Co., 102 niApp. 31, reversed on oth¬ 
er grounds 65 N.R 861, 199 IlL 436. 
Pa.—^Pardee v. Orvis, 103 Pa. 45L 
5L Mass.—^Flaherty v. Boston Ele¬ 
vated Ry. Co., 126 N.E. 798, 235 
Mass. 422. 

64 C. J. p 502 note 4. 

53. Ala.—Sherrill v. Merchants' St 
Mechanics' Trust & Savings Bank, 
70 So. 723, 195 Ala. 175. 

53. N.J.—Rospond v. Decker, 162 A. 
725, 109 N.J.Law 458. 

54. Pa.—Roth V. East Connellsville 
Coke CO., 88 A. 781, 242 Pa. 28. 

55. N.J.—^Respond v. Deicer, 162 A. 
725, 109 N.J.Law 458. 

64 C.J. p 502 note 8. 

sa —^Blom V. McBride* 271 N. 

W. 529, 278 Mich, 703. 

N.Y.—Watson v. Morton, 26 N.Y.S. 
2d 514, 261 App.Div. 1050—^Kolacln- 
ski V. Blythe, 12 N.Y.S.2d 169, 257 
App.Div. 918—Amato v. Brooklyn 
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however, statutory provisions denying the right to 
reserve decision on such a motion once the case has 
been submitted to the jury.^5 Indeed, it has been 
held, in view of the fact that, where decision is 
reserved, the case may be disposed of, in the event 
of appeal, without a new trial, to be the better 
practice to handle the motion in that manner and 
even to be improper not to use that method.®®^ The 
verdict directed on the motion reserved may be gen¬ 
eral in character.®^ 

The fact that the jury disagree as to the matter 
submitted to them does not impair the power of the 
court to direct on a motion thus reserved,®® nor does 
the fact that the jury has separated or been dis¬ 


charged after rendering a verdict;®® however, in 
at least one jurisdiction, the court may not direct 
a verdict pursuant to such motion after the jury 
has been discharged.'^® Also, at least in jurisdic¬ 
tions where motions waive the jury, if the court on 
such motions grants a direction but reserves deci¬ 
sion as to which party it will direct for, both par¬ 
ties by their conduct acquiescing therein, it has 
been held proper to direct for the one or the other 
after the discharge of the juiy and the expiration 
of the current term of court^l Independently of 
any reference to statute, the power to reserve deci¬ 
sion on the motion until after the return of a ver¬ 
dict by the jury has been recognized in some juris- 


Md.—Wrisht v. Baker. 71^ A.2d 159. 
197 Hd. S15. 

Neb.—Krepcik v. Interstate Transit 
Lrines. 43 N.W.2d 609. 163 Neb. 98. 
N.T.—Briskxnan v. Glens Falls In¬ 
demnity Co. of Glens Falls. 296 N. 
T.S. 519, 261 APP.D1V. 819. appeal 
denied 13 N.R2d 478, 275 N.Y. 649 
—Sherman v. Lelcht. 264 N.T.S. 
492. 238 APlp.Biy. 271—^Royce Haul¬ 
age Corp. y. Bronx Terminal Qa- 
raza 67 N.Y.S.2d 760. 185 Misc. 
892. 

64 C.J. P 503 note 16. 

The pittpoae of statute authorizing: 
trial court to reserve its decision on 
motion for directed verdict made at 
close of testimony is to permit trial 
coivt to' take time necessary to ren¬ 
der a proper decision on the motion 
without delaying the trial,—Com¬ 
pass Sales Cozp. v. National Mineral 
Co.. 53 N.R2d 819, 321 HLApp. 522, 
error dismissed 57 N.R2d 888. 888 
Ill. 281. 

Bisoretioii of court 

The statute providing that a court 
may reserve its rulings on motions 
for directed verdict until verdict is 
returned vests discretion in trial 
court as to when it may pass on such 
motions.—Fina v. Richardson. 11 N. 
R2d 842. 293 lllA-PP. 133. 

At dose of plaintiff’s case- 

statute providing that if either 
party shall at close of testimony, and 
before submission of case to Jury, re¬ 
quest a directed verdict, court may 
reserve its decision and submit case 
to Jury under proper Instructions, did 
not apply to a motion, made at close 
of plaintiff’s evidence, to direct a ver¬ 
dict, on which ruling was reserved 
until after verdict.—(Joldberg v. Cap¬ 
itol Freight Lines, 47 N.R2d 67. 382 
HL 283—Curtis v. Baderbek, 58 N.R 
2d 277, 821 HLApp. 471—Haut v. 
Xneene. 50 N.R2d 855, 320 BLApp. 
278 —Turner v. Cummings. 48 NJS12d 
264. 319 IlLApp. 225—^Fisher v. Witt¬ 
ier. 1 N.R2d 908, 285 llLApp. 261. 
After denial of motion 

(1) Where request for directed ver¬ 
dict Is made at close of all evidence 


and is overruled, party against whom 
ruling is made may, after rendition 
of adverse verdict, file a motion to 
have verdict set aside and judgment 
entered in accordance with request 
for directed verdict, and the district 
court may. on such motion, enter 
judgment in accordance therewith.— 
In re Farr’s Estate, 83 N.W.2d 464, 
160 Neb. 67. 

(2>-Denying motion for directed 
ve^ct and at same time reserving 
decision with respect thereto is not 
good practice. It being sufficient 
merely to reserve decision on the 
motion at time court is contemplat¬ 
ing submitting special questions to 
jury ' tinder statute.—Schaffer v. 
Schaffer, 269 N.Y.S. 288. 241 App.Dlv. 
687. 

Dedsloa by suooessor judge 

Where trial judge reserved decision 
upon defendant’s motion for directed 
verdict until after jury returned ver¬ 
dict. and judge died before deciding 
motion, successor judge was not pre¬ 
cluded from acting on motion on 
ground that consent given by plaintiff 
to reservation of motion for directed 
verdict was given only to trial judge 
and did not extend to successor judge, 
since reservation was for court and 
not trial Judge personally.-^lahiU v. 
Ma 3 ffiower Bus Lines. C.C.A.N.Y., 77 
F.2d 888, certiorari denied 56 S.Ct. 
156, 296 U.S. 629, 80 L.Ed. 447. 

Assent of jury 

The statute relating to entry of 
verdict under leave reserved author^ 
Izes judge on leave reserved with as¬ 
sent of jury to enter the verdict or 
finding which as a matter of law 
should have been entered.—Glynn v. 
Blomerth. 44 N.R2d 784, 812 Mass. 
299—Cunningham v. Boston & M. R. 
R.. 34 K.R2d 697, 809 Mass. 215. cer¬ 
tiorari denied Boston & M. R. R. Co. 
V. Cunningham. 62 l3.Ct. 185, 814 U.S. 
682, 86 L.Ed. 646—^Thurlow v. Welch, 
25 N.R2d 478, 805 Mass. 220. 

66. S.D.—Grandsrud v. ’ Beattie 

Steinbom Co., 50 N.W.2d 639, 74 S. 

D. 224, 31 A.L.R.2d 882. 
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68. D.C.—Burke v. District of Co¬ 
lumbia, 42 APP.D.C. 438—McNa¬ 
mara V. Washington Terminal Co., 
87 App.D.a 884. 

67. N.Y.—Socony Burner Corpora¬ 
tion V. Gold. 237 N.Y.S. 652, 227 
App.Dlv. 369. 

68* U.S.—'Domarek v. Bates Motor 
Transport Lines. C.C.A.I1L. 93 F.2d 
522. 

N.Y.—Central Coed Co, v. Louray 
Realty Corporation, 281 N.Y.S. 438, 
166 Misc. 206—Specht v. Water- 
bury Co.. 127 N.Y.S. 137, 70 Misc. 
404—^Rosati V. H. W. R, Inc., 81 
N.Y.S.2d 412—^Lelbowitz v. Guard¬ 
ian Life Ins. Co. of America, 42 N. 
Y.S.2d 663. 

69. Ill.—Compass Sales Corp. v. Na¬ 
tional Mineral Co.. 53 N.E.2d 819, 
821 BLApp. 522, error dismissed 57 
N.R2d 888, 388 BL 281. 

Xu New York 

(1) By virtue of express statutory 
provisions, the rule of the text pre¬ 
vails.—Cruz V. City of New York, 48 
N.Y.S.2d 665. 179 Misc. 1031. appeal 
dismissed 73 N.Y.S.2d 495—Leibowitz 
V. Guardian Life Ins, Co. of America. 
42 N.Y.S.2d 663. 

(2) Under former decisions, in the 
absence of express statutory authori¬ 
ty, the judge was without power to 
direct a verdict on a reserved motion 
after the jury had been discharged. 
—^Bond Electric Corporation v. Gold 
Seal Electrical Co., 278 N.Y.S. 969, 
244 App.Div. 206, reversed on other 
grounds 8 N.R2d 594, 271 N.Y. 461— 
Gabler v. Isaac Goldman Co.. 213 
N.Y.S. 842, 216 App.Dlv. 833—Con¬ 
tinental Guaranty Corporation v. 
Craig. 208 N.Y.S. 706. 212 App.Div. 
236. reversed on other grounds 148 
N.R 648, 240 N.Y. 364. 

70. Mich.—Graves v. Dorr Tp., 176 
N.W. 259, 208 Mich. 658. 

64 C.J'. p 603 note 20. 

7L N.Y.—Secor v. Ardsley Ice Co.. 
117 N.Y.S. 414, 138 App.Div. 136, 
affirmed 95 N.R 1139, 201 N.Y. 608. 
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dictions ;72 but there is other authority having a 
tendency to the contrary.73 

§ 261. Manner of Direction 

a. In general 

b. Form of direction 

a. In General 

It has generally been held that the Jury, where a 
verdict is directed, act merely in a ministerial capacity 
and perform no real function, but there is also authority 
to the contrary. 

It has been held that, on direction of a verdict, a 
jury is retained as part of the machinery of the 
court,^^ that such artion involves not only an order 
by the court but execution thereof by the jury,76 
and that it caniiot be had without a jury, it being 
necessary, if the direction is granted, for the jury 
to return their verdict in order to make it effec- 
tual.76 On the other hand, it has been held that, 
as the determination is actually the decision of the 
court, as considered supra § 249, the jury, where 
verdict is directed, act merely in a ministerial ca¬ 
pacity and perform no real fimction.77 in such a 
case the submission to the jury and the return of 
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their verdict thereon is not necessary72 and is only 
a formality,72 and a directed verdict requires no 
jury acti<Mi in order to be valid, as discussed infra 
§ 263. 

Where a verdict is directed, no issue is submitted 
to the jury,82 there is nothing for it to consider or 
discuss,*! and there is no occasion to instruct or 
charge it with respect to the law of the case.** It 
is usual and proper for the judge to select one of 
the members to act as foreman and have him sign 
a verdict in accordance with the direction.** It is 
not necessary for the jury actually to retire to the 
jury room to consider a peremptory instruction.*^ 

Motions by both parties. Where evidence is im- 
disputed and there is no issue of fact for the jury, 
it is proper for the trial judge to dispose of the 
respective motions of the parties for peremptoiy 
instructions separately.*® Before the court 
grant the motion of one party, it is necessary that 
die other party’s motion be denied specifically.*® 

Hearing of motion. The trial court has been held 
not authorized to hear a motion for a directed ver¬ 
dict in chambers without a record being made there- 
of.*7 


72. Wis,—^Thoe v. Chicago, etc., R. 
Co., 195 N.W. 407, 181 Wls. 456, 29 

A. L 1 .B. 1280. 

64 C.J. p 508 note 28. 

Acaniesoence of paarttes 
Where the parties acquiesce, the 
district court can reserve decision on 
plaint! ITs motion for directed ver¬ 
dict and submit case to Jury subject 
to the reservation.—Glens Falls In¬ 
demnity Cb. V. Palmetto Bank, B.C. 
S.C., 23 F.Supp. 844, affirmed, C.C-A», 
104 p.2d 671—Brown v. New Tork 
Life Ins. Co., IXC.S.C., 22 F.Supp. 82, 
reversed on other grounds, C.aA., 
New York Life Ins. Co. v. Brown, 99 
F.2d 199, certiorari denied 59 S.Ct 
487, 806 n.S. 688, 88 L.B!d. 1039. 

73. Ill.—Reed V. Hearst’s Chicago 
American, 162 IUA.pp. 287. 

S.C.—Phillips V. W. U. Tel. Co., 9 S. 

B. 2d 736, 194 S.a 317, 129 A.L.R. 
897—Clardy v. Sovereign Camp, W. 
O. W., 8 S,B.2d 748, 198 S.C. 444— 
Haynes v. Graham, 6 S.B.2d 908, 
192 S.C. 882. 

74. Aria.—Garrett v, Reid-Cashion 
Land, etc., Co., 272 P. 918, 84 Aria. 
482. 

75. N.T.—GUbert v. Finch, 76 N.T. 
S, 143, 72 App.Div. 88, affirmed 66 
N.F. 188, 173 N.Y. 456, 98 AmuS.R. 
628, 61 L.R.A. 807. 

7^ Miss.—Swan v. Liverpool, eta. 
Ins. Co., 52 Miss. 704. 

77. Ala.—Chichester y. First Natl 


Bank of Birmingham, 5 So. 2d 772, 
242 Ala. 227. 

64 C.J. p 508 note 80. 

78. Ill,—Johnson v. Bennett, 69 N. 
B.2d 899, 895 Ill. 389. 

Ordering directed verdict unno pro 
tunc 

What was intended but omitted 
should be subject to correction by 
court, and, therefore, where trial 
court inadvertently ordered entry of 
Judgment rather than directed ver¬ 
dict and through oversight Jury was 
discharged without signing verdict 
but subsequently findings Judg¬ 
ments signed by trial court were var 
cated when error was called to its 
attention by counsel, trial court prop¬ 
erly ordered a directed verdict nunc 
pro tunc,—Finlayson v. Brady, Utah, 
240 P.2d 491. 

79. Ohio.—Cheney v. Garrett, App., 
76 N.B.2d 96. 

64 C.J. p 508 note 81. 

Presence of Jurors 

Fact that only eleven members of 
Jury were present when court direct¬ 
ed verdict for defendant was not 
ground for mistrial and discharge of 
Jury.—^Nyswander v, Gonser, 258 N. 
W. 829, 218 Iowa 136. 

88. Ala.—^Reed v- Ridout's Ambu¬ 
lance, 162 So. 966, 212 Ala. 428. 

81. Ala.—Chichester v. First Nat. 
Bank of Birmingham, 5 So.2d 772, 
242 Ala. 227—^Reed v. Rldout’s Am -1 
bulance, 102 So. 906, 212 Ala, 428. I 
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Mich.—Cashaw v. Great Lakes Grey¬ 
hound Lines, 49 N.W.2d 188, 331 
Mich. 291. 

Utah.—Coray v. Southern Pac, Co., 
185 P.2d 968, 112 Utah 166, re¬ 
versed on other grounds 69 S.Ct. 
275, 885 U.S. 520, 98 L.Bd. 208. 

8SL Utah.—Smalley v. Rio Grande 
Western R. Co., 98 P. 311, 84 Utah 
423. 

Baplanatioa immaterial 

Pa.— Housmt V. dty^ ofi'^ortsbun^ 
Com.Pl., 48 Daupfa. 00 . 119i, 

88. Ala.—Chichester v. first Nat 
Bank of Birmingham, 5 So.2d 772, 
242 Ala. 227. 

Ohio.—Lehman y. Harvey, 187 NJB3. 
28, 45 Ohio App. 215, error dis¬ 
missed 187 N.H 201, 127 Ohio St 
159. . 

64 a J. p 503 note 36. 

Necessity of signature of directed 
verdict by Jurors see infra § 495. 

84. Ala.—Chichester v. First Nat 
Bank of Birmingham, 5 So.2d 772, 
242 Ala. 227. 

64 C.J. p 504 note 37. 

85. Tenn.—American Nat Bank v. 
Miles, 79 S.W,2d 47, 18 TennAjxix. 
440. 

Motions by both parties as waiver 
of Jury see supra J 256. 

88. N.T.—Smith v. Stanton, 279 N. 
Y.S, 386, 244 App.IHv. 804. 

87. Cal.—Fortier Transp. Co. v. Un¬ 
ion Racking Oa, 216 P.2d 470, 96 
CaI.App.2d 748. 
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1>. Foim of Direction 

There Is a conflict of authority on the necsssfty of 
the court giving reasons to the Jury for the directing of 
the verdict, the general rule being that the stating of 
reasons is unnecessary. 

In granting a direction sometimes the testimony 
is stated and the case is concluded by the court 
charging the jury that, if all the evidence is be¬ 
lieved, still the adverse party cannot prevail, and 
in other cases the testimony is detailed at length, 
and the court directs a verdict, but in any event 
the manner of stating the direction is immaterial.^^ 
In a few jurisdictions it has been held that the 
court, in giving the direction, should state at least ^ 
briefly the reasons for such action,*® and that a di¬ 
rection, without any specification of the grounds 
therefor, is improper.®® Elsewhere such specifica¬ 
tion has been held to be unnecessary,®^ and it has 
been held that, if the court does state reasons, such 
reasons and the validity thereof are immaterial and 
of no significance.®* The existence of a difference 
between the issues as stated by the court at the 
opening of the trial and as stated in the direction 
of the verdict is of no importance.®* 

While there is authority to the contrary,®^ it has 
been held that the court, in directing a verdict, 


may do so orally and need not give a written di- 
rection,®6 and that statutes requiring instructions 
to the jury to be given in writing have no applica¬ 
tion to the direction of verdicts.®® Except where 
a finding is essential to plaintifiPs recovery,®7 it is 
not essential, on direction, that either court or jury 
make any specific finding of the facts;®* the fail¬ 
ure to submit requested interrogatories to the jury, 
in case a verdict is directed, if it can be considered 
as error at all, is harmless.®® The language of the 
court in directing a verdict is to be taken and un¬ 
derstood reasonably, in the light of the drcum- 
stances.i 

The court may direct a verdict in substance and 
effect without giving a technical, formal direction 
or peremptory instruction;* and, thus, what is in 
fact a directed verdict may result from what is in 
form the withdrawal from the jury of vital is¬ 
sues,* a direction to return a verdict of no cause 
of action,^ or the refusal to submit such issues to 
them,® statements to counsel in the presence and 
hearing of the jury,® instructions indicating the 
opinion of the court as to the weight and effect of 
the evidence,*^ or the sustaining of a general de¬ 
murrer, carried with the case, and ruled on after 


88. Tt—^Elnapp ▼. Winchester, 11 1 
Vt. 851. 

88. Mich.—^Turner v. Mutual Ben. 
Health & Accident Ass’n, 24 N.W.2d 
634, 3l6 Mich. 6. 

N.T.—F. A MacCluer, Inc., v. Dis- 
tribuidores Industriales S. De K. 
Ii., 68 N.T.S.2d 849, 271 App.Div. 
987. 

64 C.J. p 505 note 68. 

StstemeiLt of groiuds held siiilloient 
In neffll^rence action, directed ver¬ 
dict of no cause of action was not 
objectionable for failure to specify 
srrounds therefor, where plaintiiC wae 
sufficiently informed of grounds of 
court's action to enable him to tahe 
such steps as he deemed necessary 
for protection of his rights.—^Hart 
V. Kerr, 176 P.2d 475, 110 Utah 479— 
Christensen v. Utah Rapid Transit 
Co., 27 P.2d 469, 83 Utah 231. 

90. Mich.—^Rayl v. Hammond, 54 K. 
W. 693, 96 Mich. 22. 

64 C.J. p 505 note 59. 

91. Tex.—^Lee v. Watson, ClvApp., 
181 S.W.2d 599, error refused. 

64 C.J. p 505 note 61. 

Several gromLOs for motloiL 

Failure of trial court to state which 
of several grounds for directed ver¬ 
dict stated in motion therefor was 
sustained defeated the reason for re¬ 
quirement of rule of civil procedure 
that such motion state the specific 
grounds therefor.—^Harris v. Sander¬ 
son, Tez.Civ.App., 178 S.W.2d 815, er¬ 
ror refused. 


92. Conn.—^Bernardo v. Hoffman, 146 
A 884, 109 Conn. 158. 

64 C.J. p 505 note 62. 

93. Conn.—Gray v. Mossman, 99 A 
1062, 91 Conn. 480. 

94b Ga.—Harris v. McArthur, 15 S. 

H. 758, 90 Ga. 216. 

64 C.J. p 505 note 64. 

96. Iowa.—^Liggett, etc., Tobaoco Co. 

V. Collier, 56 NT.W. 417, 89 Iowa 144. 
64 C.J. p 505 note 65. 

96. Neb.—Alloway v. Aiken, 21 N.W. 
2d 496, 146 Neb. 714. 

64 C.J. p 505 note 65. 

97. Mo.—Scott V. Missouri Ins. Co., 
App., 222 S.W.2d 549, affirmed 288 
S.W.2d 660, 361 Mo. 51. 

98. Iowa.—Griffin v. Chicago, etc., 
R. Co., 27 N.W. 792, 68 Iowa 688. 

S.C.—^Faves v. Progressive Fire Ins. 
Co., 60 S.F.2d 687, 217 S.C. 865. 

99. Ind.—^Miller v. White River 
School Tp., 101 Ind. 503. 

64 C.J. p 606 note 68. 

1. Arlz.—Lazear v. Pendergrass, 4 
P.2d 386, 39 Arlz. 111. 

64 C.J. p 506 note 69. 

2. Mo.—^Boonvllle Nat. Bank v. 

Thompson, 99 S.W.2d 93, 339 Mo. 
1049. 

Peremptory • instmotion not read to 
Jury 

Requested peremptory instruction, 
offered by defendant after trial court 
indicated that there was nothing for 
Jury to consider which was marked 

71R 


‘‘given" by court and to* which plain¬ 
tiffs excepted and exceptions were 
allowed, is regarded as “given," with¬ 
in statute relating to giving or refus¬ 
ing of Instructions, notwithstanding 
Instruction was not read to Jury.— 
Boonville Nat. Bank v. Thompson, 
supra. 

Jury’s belief in evidence 

t^ere court charged Jury that if 
Jury believed the evidence its verdict 
should be for defendants, and, im¬ 
mediately thereafter, court stated 
that one of attorneys representing 
defendants would prepare a verdict, 
and that court would ask one of Ju¬ 
rors to sign it as foreman, such ac^ 
tion was required to be treated as the 
directing of a verdict for defendants 
or as the giving of the general affirm¬ 
ative charge for defendants without 
hypothesis.—Cannon v. Louisville & 
N. R. Co., 42 So.2d 840, 252 Ala. 571. 

3. Neb.—^Dempster Mill Mfg. Co. v. 
Lofqulst, 91 N.W. 624, 8 Neb., Un- 
off.. 388. 

4. N.J.—Hofer v. Oarlno, 72 A2d 
335, 4 N.J. 244. 

5. Me.—^Mllls V. Richardson, 187 A 
689, 126 Me. 244. 

6. U.S.—White v. Blum, Tex., 79 P. 
271, 24 C.C.A 573. 

Va—Small v. Virginia Ry. & Power 
Co., 99 S.E. 525, 125 Va 416. 

7- Fla—^Igou V. Brady, 84 So. 624, 
79 Fla 699, 
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introduction of all the evidence.* However, a re¬ 
quested direction to the jury to return a verdict 
for defendants on three counts of the declaration, 
when a general verdict for plaintiff is a possibility, 
instead of merely directing the jury to disregard the 
counts in question, is properly refused, as tending 
to confuse the jury.* Where there are several de¬ 
fendants in the case, the court must specify those 
against whom the verdict is being directed.^* 

A statute requiring a separate statement of con¬ 
clusions of fact and law, when requested, where 
questions of fact are tried by the court, has been 
held to apply to cases where both parties move for 
a directed verdict at the close of all the evidence, 
but such a statement is not required where one of 
the parties withdraws his motion, and the court 
decides the remaining motion as a matter of law.^* 
In a negligence case, a direction of a verdict must 
limit the jury to the negligence or wrongful con¬ 
duct charged in the declaration.^* 

IrregulariHes in verdict. Informalities in the ver¬ 
dict rendered pursuant to direction are not preju¬ 
dicial if the judgment is such as would have been 
rendered had the error not been committed but, 
where the verdict directed and returned is void and 
worthless, under the rules applicable as to the form 
and requisites of verdicts generally, as considered 
infra §§ 491-S09, movant takes nothing by it^® 

Amount of damages. A trial judge cannot on the 
trial of a negligence action direct a verdict for 
plaintiff for a specified sum without defendant’s 
assent.^® Where the damages to which plaintiff is 
entitled are ascertainable from the pleadings and 
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evidence by mathematical computation, it is not 
error for the trial court to direct a verdict in that 

amount.^7 

Direction for some of several defendants on some 
of several pleas. Where several pleas are pleaded 
and the court directs a verdict for some of the de¬ 
fendants, the direction should designate the pleas 
on which to base it, but omitting such designation 
is harmless where the result is correct.^* 

Direction subject to opinion of court. In some 
jurisdictions the court may direct the verdict, sub¬ 
ject to the opinion of the court, when the sole ques¬ 
tion presented is whether plaintiff, on the undisputed 
facts, is entitled to recover.^* Such action is not 
proper when there are disputed facts to be settled 
on conflicting evidence,*® or where exceptions have 
been saved to rulings on the admissibility of evi- 
dence,*i unless the exceptions are waived after they 
have been made.** 

§ 262. -Refusal to Obey Direction 

It Is obligatory on the Jury to return the verdict 
directed by the court; they are not at liberty to refuse 
obedience. 

It is obligatory on the jury to return the verchct 
directed by the court;** they are not at liberty to 
refuse obedience.*^ When a peremptory instruc¬ 
tion is given, the jury may be compelled over their 
protest to return a verdict in accordance there¬ 
with.*® The refusal of a juror to obey the instruc¬ 
tion subjects him and those who encourage him to 
punishment for contempt,*® but the power of the 
court is not limited to the discharge of the jury and 
the pimishment of the jurors.**^ 


8. Tex.—Eastern Texas Electric Co. 
V. Rhymes, Civ.App., 1 S.W.2d 688. 

9. W.Va.—Gllkerson v. Baltimore & 
O. R. Co.. 61 S.m2d 767, 132 W.Va. 
133. 

10. N.J.—^Rynar v. Lincoln Transit 
Co., 30 A.2d 406, 129 K.J.Law 525. 

11. Ohio.—Mahoningr Nat. Bank v. 
City of Youngstown. 56 N'.B.2d 218, 
143 Ohio St. 523—Levick v. Bonnell, 
30 N.E.2d 808, 187 Ohio St. 453. 

12. Ohio.—^Mahoning Nat. Bank v. 
City of Youngstown, 56 N.E.2d 218, 
143 Ohio St. 523. 

13. Ill.—Carnahan v. Public Service 
Co. of Northern Illinois, 276 IlL 
App. 277. 

14. Neb.—^Heagney v. J. L Case 
Threshing Mach. Co., 99 N.W. 260, 
96 N.W. 175, 4 Neb., Unoflf., 763. 

15. Oa—^Bentley v. Phillips, 156 S. 
E. 898, 171 Ga 866. 

64 C.J. p 606 note 78. 


16. N.Y.—Bogdanoff v. Helper, 62 N. 
T.S.2d 625. 268 App-Div. 566. 

17. CJa—^Tate v. Industrial Life & 
Health Ins. Co., 198 S.E. 803, 58 Ga 
APP. 305. 

18. Ga—Lewis v. Brown, 14 S.E. 
881, 89 Ga 115. 

19b N.Y.—Cowenhoven v. Ball. 23 N. 

B. 470, 118 N.Y. 23L 
64 C.J. p 506 note 80. 

20. N.Y.—^Durant v. Abendroth, 69 
N.Y. 148, 25 Am.R. 158. 

64 C.J. p 506 note 81. 

21. N.Y.—Cowenhoven v. Bell, 23 N. 
E 470, 118 N.Y. 231. 

64 C.J. p 506 note 82. 

22. N.Y.—Cowenhoven v. Ball, su¬ 
pra 

64 C.J. p 506 note 83. 

23. Ark.—Cole v. Tipton, 114 S.W.2d 
464, 196 Ark. 1177. 

HI.—<hzek V. Union Stock Yard & 
Transit Co., 19 N.E2d 110, 298 III. 
App. 545. 

64 C.J. p 504 note 38. 
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24. Ark.—Cole v. Tipton, 114 S.W.2d 
464, 196 Ark. 1177. 

64 C.J. p 504 note 39. 

Reason for mle 

Jury in refusing to obey directions 
of Judge to return a verdict for plain¬ 
tiff could not be permitted to defeat 
exercise by judge of power which he 
possesses, since judge in directing 
verdict was passing on a question of 
law, and jury is bound to follow the 
law as declared by the judge.—State 
ex rel. Witte Hardware Co. v. Mc- 
Elhinney, 100 S.W.2d 36, 231 Mo.App. 
860. 

25. m.—Clzek V. Union Stock Yard 
& Transit Co., 19 N.E2d 110, 298 HL 
App. 546. 

64 C.J. p 504 note 40. 

26. Mo.—State ex rel. Witte Hard¬ 
ware Co. V. McBlhinney, 100 S.W.2d 
36, 231 MO.APP. 860. 

64 C.J. p 504 note 41. 

27. Cal.—^In re Sharon’s Estate, 177 
P. 283, 179 Cal. 447. 

64 C.J. p 504 note 42. 
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Although there is some authority to the effect 
that, whatever its power to direct the jury to re¬ 
consider, the court cannot set aside a verdict re¬ 
turned contrary to direction and enter another 
which the jury have never found,28 according to 
more numerous authorities the court may, in case 
of the jur/s refusal to find as directed, direct the 
entry of a verdict without their assent,28 or may 
appoint one of the members as foreman and have 
him sign a verdict conforming to the direction 
and this procedure has been said to be proper where 
the jury fail to find or return any verdict. In 
some jurisdictions it has even been held the duty of 
the court thus to act;82 others, its action, al¬ 
though technically irregular, will not be cause for 
reversal where no injury has resulted to defend¬ 
ant-23 On refusal of a jury to follow directions 
to return a verdict for plaintiff, it has been held 
that final judgment should be entered as on a di¬ 
rected verdict, from which defendant may appeal,34 
unless he moves for a new trial and the judge con¬ 
cludes that the defense was actually one for the 
jury, in which event he may grant a new trial, from 
which ruling plaintiff can appeal.35 

Where, after direction, the jury are polled, the 
result of the poll is properly and necessarily to 


be disregarded by the court.38 A verdict of eleven 
jurors, if given by direction of the court, will be 
accepted.37 The fact that the jury exceed their 
authority and, in addition to returning the general 
verdict, find on matters not before them, does not 
vitiate the general verdict returned, the additional 
findings being merely surplusage subject to be dis- 
regarded.38 

§ 263. -Discharge of Jury and Entry of 

Judgment by Court 

As a general rule, where there are no issues of fact 
In the case, it Is regarded as entirely proper for the 
court to enter Judgment without ever submitting the case 
to the jury for a verdict pursuant to direction. 

On sustaining a motion for a directed verdict, 
the practice in some jurisdictions is to direct a ver¬ 
dict in favor of movant and then enter judgment 
on the verdict ;38 in others the court discharges 
the jury and enters judgment for the party entitied 
thereto.40 Although such conduct is not proper 
where any question or issue of fact exists in the 
case,4i it is regarded as entirely proper in a num¬ 
ber of jurisdictions, where a question of law only 
is involved, to enter judgment without ever sub¬ 
mitting the case to the jury for a verdict pursuant 
to direction ;42 in others, while such action is 


28. Miss.—BajifUl V. Byrd, 84 So. 
227, 122 Miss. 288. 

64 C.jr. p 604 note 48. 

29. Mo.—State ex rel. Witte Hard¬ 
ware Co. V. McBlhlnney, 100 S.W.2d 
86, 231 Mo.App. 860. 

Pa.—Cherniak v. Prudential Ins. Co. 
of America, 14 A-2d 334, 339 Pa. 
73. 

64 a J. p 604 note 44. 

sa OkL--Connecticut Fire Ins. Co. 
of Hartford, Conn. v. Coppedge, 1 
P.2d 360, 150 Okl. 193. 

64 C.J. p 504 note 46. 

81. Cal.—Heay t. Reay, 275 P. 633, 
97 Cal.App. 264. 

82. Okl.—Connecticut Fire Ins. Co. 
of Etejrtford, Conn., v. Cop];>edge, 1 
P.2d 350, 160 Okl. 193. 

88. Puerto Rico.—Albaneil v. Coblan, 
9 Puerto Rico Fed. 13. 

84. Mo.—State ex rel. Witte Hard¬ 
ware Co. V. McBlhlnney, 100 S.W. 
2d 36, 231 Mo.App. 860. 

ITo disoretlon to deOlaxe mistrial 
Where jury refused to follow direc¬ 
tion of the judge and return a verdict 
for plaintiff, the judge did not have 
discretion as to whether a mistrial 
would suffice since plaintiff had a 
Tight, of which he could not be de¬ 
prived as long as the judge adhered 
to view that plaintiff as a matter of 
law was entitled to a verdict and 
judgment on the record.—State ex 


rel. Witte Hardware Co. v. McBlhin- 
noy. supra. 

35. Mo.—State ex rel. Witte Hard¬ 
ware Co. V. McFlhinney, supra. 

Time for motion 

Where jury refused to follow the 
direction of judge to return a verdict 
for plaintiff, judgment should be en¬ 
tered as on a directed verdict for 
plaintiff, and the time within which 
defendant coiild move for a new trial 
would begin to run from the date of 
judgment marking the conclusion of 
the trial.—State ex rel. Witte Hard¬ 
ware Co. V, McElhixmey, supra. 

36. Ala.—^Reed v. Rldout*s Ambu¬ 
lance, 102 So. 906, 212 Ala. 428. 

Polling jury in cases where verdict is 
directed see infra § 490. 

37. U.S.—Van Ness v. Van Ness, CC. 
D.C., 28 P.Cas.No.16,869, 1 Hayw. & 
H. 251, error dismissed 6 How. 62, 
12 KSd. 844. 

Puerto Rico.—Albanell v. Cobian, 9 
Puerto Rico Fed. 13. 

38. Mont—Barrett v. Shipley, 206 
P. 480, 63 Mont 162. 

64 O.J. p 504 note 51. 

89. Idaho.—^Bowman v. Bohney, 210 
P. 185, Z3 Idaho 612. 

4a Idaho.—^Bowman v. Bohney, su¬ 
pra. 

41. N.C.—McCullers v. Jones, 199 S. 
B. 603, 214 N.C. 464. 
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Tex.—Houston Nat Bank v. Adams, 
CivjApp., 295 S.W. 198. 

42. Iowa.—Corpus juris dted In 
Nehrlng v. Smith, 49 N.W.2d 881, 
838, 243 Iowa 225. 

Kan.—^French v. French, 167 P.2d 
805, 161 Kan. 827, certiorari denied 
67 S.Ct 81, 329 U.S. 727, 91 L.Ed. 
629—Shaw v. Welch, 13 P.2d 189, 
136 Kan. 736. 

Mich.—^Helmer v. Dearborn Nat Ins. 
Co., 30 N.W.2d 399, 319 Mich. 696. 

Ohio.—^Modrzynski v. Lust App., 38 
N.S12d 76—^Wilson v. Cincinnati St 
Ry. Co., 53 N.B.2d 668, 73 Ohio 
App. 219. 

Tex.—Slay v. Burnett Trust, 187 S.W, 
2d 877, 143 Tex. 621—Condra v. 
Grogan Mfg. Co., Civ.App., 228 S.W. 
2d 588, affirmed 233 S.W.2d 565, 149 
Tex. 880—Urso v. "City of Dallas, 
Clv.App., 221 S.W.2d 869, error re¬ 
fused—Thompson V. Twin City 
Lumber & Shingle Co., Civ.App., 
220 S.W.2d 639, error refused— 
Peveto V. Herring, GivJApp., 198 S, 
W.2d 921—Cole v. Missouri-Kan- 
sas-Texas R. Co-, of Texas, Civ, 
A^p., 179 S.W.2d 848, error refused 
—Rudco Oil & Gas Cow v. Gulf OU 
Corp., Olv.App., 169 S.W.2d 791— 
Hufstedler v. Sides, Civ.App., 165 
S.W.2d 1006, error refused—Shield 
V. First Coleman Nat Bank, Civ. 
App., 160 S.W.2d 277, affirmed 16^ 
S.W.2d 688, 140 Tex. 117—Zachary 
V. Home Owners Loan Corp., Civ. 
App., 117 S.W.2d 168, error dis- 
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characterized as unusual, or not to be commended, 
the error, if any, is not of such a substantial char¬ 
acter as to affect the validity of an otherwise proper 
disposition of the case.^^ jn some jurisdictions, 
however, such action has been held improper, the 
proper way to dispose of the case, if resort is not 
had to the jury, being by dismissal or nonsuit^^ 

§ 264. Effect of Direction or Denial 

a. Effect of direction 

b. Effect of denial of motion 

a. Effect of Direction 

The direction of a verdict la, In effect, an Instruction 
that there la, as a matter of law, no evidence to support 
the claim of the adverse party on any count, defense, 
or Issue. 

The direction of a verdict is, in effect, an in¬ 
struction that there is, as a matter of law, no evi¬ 
dence to support the claim of the adverse party 
on any count, defense, or issue.^5 operates as 
a withdrawal of all instructions given prior thereto 
in the suit;^® and, hence, where improper instruc¬ 
tions are followed by the direction of a verdict, it 
is not necessary to request that proper instructions 
be given.47 X peremptory instruction to find in 
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favor of a defendant and against plaintiff does not 
operate the same as a discontinuance or dismissal as 
to such defendant^* A direction of a verdict on 
one count of the complaint does not thereby elim¬ 
inate an identical charging paragraph of another 
count so as to render it subject to the objection 
that it fails to state a cause of action^^ 

Direction of a verdict for one defendant does 
not of itself eliminate a common issue involving 
another defendant,50 or authorize the court to 
enter judgment against another defendant without 
an adjudication of his rights.®^ A direction in 
favor of a plaintiff as to the existence of a cause 
of action does not preclude the court from there¬ 
after finding for defendant as to the validity of a 
defense dispositive of the whole case, as a matter 
of law.5^ When a peremptory instruction has been 
granted, the cause stands in the attitude that it 
would have, had it been submitted to the jury and 
a verdict retumed.53 

After the verdict has been directed, it has been 
said, the only thing remaining to be done is the 
formal entry of the verdict and judgment but, 
it is held, the court may, in an appropriate case. 


missed—^BagweU v. Hunt Civ.A®p„ 
65 S.W.2d 369, error refused. 

64 CJ. p 604 note 54. 

Ea,iilvalexLt procedure 

A contention on appeal that court 
Instructed a verdict against plaintiff 
was not objectionable on ground that 
court actually dismissed the jury end 
rendered judgment for defendant 
since in legaJ contemplatiO'n no dif¬ 
ference exists between instructing a 
verdict and then rendering judgment 
thereon and dismissing jury and ren¬ 
dering judgment.—Cline v. Insurance 
Exchange of Houston, Civ.App., 154 
S.W.2d 491, affirmed 166 S.W,2d 677, 
140 Tex. 176. 

ISotioii by both parties 
Even though a directed verdict was 
originally requested by both parties, 
where there were Issues of fact to be 
determined on conflicting evidence, 
court was not authorized to discharge 
jury where one of the parties later 
requested submission of the issues 
to the jury before the motions for di¬ 
rected verdict were decided.—Ha)> 
dinger v. Till, 84 P.2d 668, 197 Wash. 
185. 

Zn. Arizona 

(1) In an equitable proceeding, 
where there is no controverted issue 
of fact, the rule of the text prevails. 
—Wallace v. First Nat. Bank, 7 F.2d 
586, 89 Arlz. 461. 

(2) In an action at law as distin¬ 
guished from an equitable proceed- 

88C.J.S.—46 


ing, the court should not discharge 
the jury even where there is no con¬ 
troverted issue of fact, but should in¬ 
struct the jury to return a verdict for 
plaintiff.—Greer v. Goesling, 97 P.2d 
218, 54 Arlz. 488. 

43. Idaho.—Bowman v. Bohney, 210 
P. 135, 86 Idaho 162. 

64 C.J. p 505 note 55. 

44. U.S.—Neil Bros. Grain Co. v. 
Hartford Fire Ins. C6w, C.C.A. 
Wash., 1 P,2d 904. 

64 C.J. p 505 note 56. 

45. Idaho.—Griffin v. Clark, 42 P.2d 
297, 55 Idaho 364. 

64 C.J. p 506 note 85. 

Conclusiveness of judgment on di¬ 
rected verdict see Judgments § 710. 
Issue of law 

When the court directs a verdict, 
an issue of law is raised on the whole 
case and there is no fact for the Jury 
to And.—Johnson v. Bennett, 69 N.E. 
2d 899, 895 Ill. 389. 

XkLstruetiou dlxeotiBg verdict adU 
mits truth of adversaries evidence 
and every inference that may be In¬ 
timately drawn there&om, and in ef¬ 
fect Instructs jury that there is no 
evidence to support claim of party 
against whom verdict Is directed.— 
Hendrix v. City of Twin Falls, 29 
P.2d 352, 64 Idaho 180. 

Zusuffioient evidence 
An order directing jury to return 
verdict for defendant in action for 
negligence in effect determined that, 
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granting truth of testimony, it was 
not sufficient to justify a decision 
that defendant was negligent.—^Edel- 
son V. Higgins, 111 P.2d 668, 43 Cal. 
App.2d 759. 

46. Mo.—Crossett v. PerrUl, 108 S. 
W. 62, 209 Mo. 704—^Eaker v. Com¬ 
mon School Dlst. No. 73 of Butler 
County, App., 62 S.W.2d 778. 

Okl.—^Mitchell v, Fisher, 32 P.2d 87, 
168 Okl. 145. 

47. Tex.—Smith v. T. M. Richard¬ 
son Lumber Co., 49 S.W. 574, 92 
Tex. 448. 

48. Tex.—Southwestern Surety Ins. 
Co. V. Anderson, Civ.App., 162 S.W. 
816, reversed on other grounds 155 
S.W. 1176, 106 Tex. 46. 

49. m.—Walters v. Ind, 48 N.E.2d 
791, 319 IllApp. 162. 

5a Ill.—Curtis V. Eaderbek, 53 N.E. 
2d 277, 821 IlLApp. 471. 

51. Iowa.—^Benson & Marxer v. 
Brown, 179 N.W. 81, 190 Iowa 848. 

52. Tex.—Campbell v. Wyatt, dv. 
App., 217 S.W. 748. 

53. CaL—^In re Sharon's Estate, 177 
P. 283, 179 OaJ. 447. 

64 C.J. p 506 note 91. 

54. Neb.—Miller v. McGannon, 113 
N.W. 170, 79 Neb. 609. 

Utah.—Coray v. Southern Pac. Co., 
185 P.2d 963, 112 Utah 166, re- 
I versed on other grounds 69 S.Ct 
275, 835 U.S. 520, 98 L.Ed. 208. 
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remand the cause to the jury for the assessment of 
damages.55 Moreover, even after the direction is 
given, the court may set aside the verdict directed®® 
or allow the case to be reopened for the purpose of 
suppljring deficiencies in the evidence,®^ and a re¬ 
fusal so to do may, under some circumstances, 
amount to an abuse of discretion,®® The court may, 
by a nunc pro tunc entry, correct an error of the 
clerk in the entering of a directed verdict.®® 

Motion by both parties. In jurisdictions where 
motions by both parties for directed verdicts waive 
the jury and submit the whole case to the court, 
as discussed supra § 256, the direction has the same 
effect as the finding of a verdict by the jury, and 
the verdict directed the same as one thus returned 
its conclusiveness is, like that of a jury verdict, 
limited to questions or issues of fact and does not 
prevail as to questions or issues of law.®^ If the 
court, after such motions, gives a peremptory in¬ 
struction for one party, instead of discharging the 
jury and deciding the case, the verdict of the jury 
returned pursuant to directions has the effect of a 
decision by the court.®® 


b. Effect of Denial of Motion 

Where a motion to direct a verdict Is overruled, the 
trial continues as If it had not been made and no Judg¬ 
ment Is thereupon rendered against the adverse party. 

Where a motion to direct verdict is overruled, the 
trial continues as if it had not been made;®® no 
judgment is thereupon rendered against the adverse 
party®^ nor may the court, because it has overruled 
the motion, thereupon direct a verdict for the ad¬ 
verse party on the ground that the motion admitted 
the truth of his evidence.®® Movant’s express offer 
to waive certain matters, on which there was con¬ 
flict, at the time and for the purpose of the motion, 
does not preclude him from insisting thereon after 
denial of his motion.®® 

Movant cannot require the court to pass again on 
a motion once overruled.®^ He may, after denial, 
proceed to develop his case®® and offer testimony 
on his theory of the issues involved, where the mo¬ 
tion is made before the close of the whole case.®® 
The motion, it has been held, is functus ofl&cio,^® 
and the disposition of the motions a closed incident 
in the trial which can have no effect on subsequent 
proceedings therein there is, however, some au- 


55. Tenn.—Kingr v. Cox, 161 S.W. 68, 
126 Tezm. 553. 

56. Iowa.—^Holtz V. Smith-Morgan 
Printing Co., 129 N.W. 828, 160 
Iowa 91. 

N.Y.—^People ex rel. Ross v. Dooling, 
116 N.T.S. 371, 132 App,Dlv. 60. 

67. Utah.—Graham v. Ogden Union 
R., etc., Co., 6 P.2d 466, 79 Utah 1. 

64 C.J. p 507 note 3. 

68. Utah.—Graham v. Ogden Union 

R, etc., Co., supra. 

64 C.J. p 507 note 3. 

59. Ohio.—Webb v. Western Reserve 
Bond, etc., Co., 153 N.B. 289, 115 
Ohio St 247, 48 A.L..R 1176. 

60. Ark.—Cortlana v. Prance, 208 

S. W.2d 436, 212 Ark. 930—Green v. 
Ozark Land Oo., 163 S.W.2d 326, 
204 Ark. 627—Holloway v. Parker, 
122 S.W.2d 663, 197 Ark. 209, 119 
AL.R 1369. 

64 O.J. p 507 note 6. 

Determination, of issues by court 
Where both parties moved for a di¬ 
rected verdict and court did not take 
cause from jury, but Instructed it to 
return a verdict for plaintiff, and 
jury did so, there was in effect a de¬ 
termination of the Issues by the 
court.—^Electrical Products Consoli¬ 
dated V. El Campo, Inc., 73 P.2d 199, 
106 Mont 386. 

61. N.Y.—^People v. Scannell, 65 N.B. 
166, 172 N.Y. 316—Morgantown Sec¬ 
ond Nat. Bank v. Weston, 64 N.E. 
949, 172 N.Y. 260. 

62. Ind.—Wilson v. Rollings, 14 N.B. 
2d 905, 214 Ind. 166. 


63. Ga.—^Townsend v. Rechsteiner, 
24 S.E.2d 776, 195 Ga. 618. 

Tex.—Adam v. Adam, Civ.App., 127 
S.W.2d 1001. 

64 C.J. p 607 note 7. 

64b Vt—WoodsvlUe Guaranty Sav. 
Bank v. Rogers, 74 A. 85, 82 Vt. 
468—^Bass v. Rublee, 67 Al. 965, 76 
Vt 396. 

Consideration of evidence necessary 

Denial of defendajit's, motion for a 
finding in his favor at the close of 
plaintiff's case did not necessarily en¬ 
title plaintiff to recover even though 
defendant's proof alone may have 
been insufficient to overcome plain¬ 
tiff's prima facie case, but the court 
In its final decision was required to 
consider whatever competent evi¬ 
dence was produced in plaintiff's case 
as well as in defendant's case.—Al¬ 
lied Beauty Products Mfg. Co. v. 
Chemical Borings Co. of America, 72 
N.E.2d 461, 331 Ill.App. 112. 

65. Tex.—Adam v. Adam, ClvA.pp., 
127 S.W.2d 1001. 

64 CJ. p 607 note 9. 

Scope of motion as admission see su¬ 
pra S 255. 

66. N.Y.—^Barber v. Bllingwood, 122 
N.Y.S. 369, 137 App.Div. 704. 

67. HI.—^Potter V. Chicago, M. & St 
P. Ry. Co., 208 Ill.App. 363. 

N.Y.—Appelt V. Timpone, 88 N.Y.S.2d 
43. 196 Mlsc. 68, reversed on other 
grounds 91 N.Y.S.2d 869, 276 App. 
Div. 1046. 

68. Tex.—^Eberstadt v. State, 46 S.W. 
1007, 92 Tex. 94. 
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69. Or.—Wicks v. Sanbonii 143 P. 
1007, 72 Or. 321. 

Amimptioii of lack of evideaoe 
A motion to direct a verdict at 
whatever stage of the trial it is made, 
carries the assumptio>n that the mov¬ 
ant has no evidence, and permission 
to offer evidence after the motion is 
denied is at discretio-n.—Potts v. 
Brldgewater-Somerset Realty Oorp., 
46 A.2d 817, 134 N.J.Law 22. 

70b Vt.—Taxbell v. Grand Trunk R. 

Co., Ill A. 667, 94 Vt 499. 

64 C.J. p 507 note 14. 

71. Wash.—^McClure v. Wilson, 186 
P. 302, 109 Wash. 166, 18 A.L.R 
1421. 

64 C.J. p 507 note 16. 

SabseqneiLt uotloa by otiier party 
Where defendants' motion for judg¬ 
ment was overruled before plaintiff's 
similar motion was made and over¬ 
ruled, court was not required to dis¬ 
miss jury and decide the issues of 
fact and questions of law.—^McGarry 
V. McCrone, Ohio App., 118 N.E.2d 
196. 

Bffeot on issues 

Denial of automobile owner's mo¬ 
tion for directed verdict at close of 
plaintiff's case, although determining 
that there was some evidence tend¬ 
ing to prove driver was acting as 
owner's agent, did not establish agen¬ 
cy as matter of law but left issue 
for jury, and automobile owner, al¬ 
though he presented no evidence, was 
entitled to instruction on the de¬ 
gree of proof required for plaintiff to 
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thority to the effect that at a subsequent time in the 
trial the court, in line with its general power to 
change its rulings during the trial, may set aside 
its order overruling the motion and direct a ver- 
dict^^ 

Remarks of the court, at the time of denial, as to 
what it should have done with respect to an earlier 
demurrer, are of no importance, the only thing that 
matters being what actually was done.^^ a refusal 
of the motion means only that there was sufficient 
evidence to prevent a direction, and hence there is 
no incongruity in refusing to direct and then finding 
for movant on an equity count and setting aside 
a verdict for the adverse party on a count at law 
and granting a new trialJ^ 

§ 265. Exceptions to Rulings 

The determination of a motion to direct is, like any 
other ruling in the course of the trial, subject to excep¬ 
tions. 

The determination of a motion to direct is as 
much subject to exceptions as any other ruling in 
the course of trial.'^S Exceptions will not be con¬ 
sidered by the appellate court when they are based 
on the refusal of the trial court to direct a verdict 
at a time when the party excepting was not en¬ 
titled to have such a motion considered.*^® Any er¬ 
ror in the disposition of the motion is abandoned 
by the failure to make a proper exception.^*^ Where 
no waiver of a jury is involved in the case, an 
exception to the direction of a verdict raises the 
question of the propriety of the action of the court 
in withdrawing the case from the jury and the 
sufficiency in law of the evidence against the mo¬ 
tion.*^® An exception to the denial of a motion 
for a directed verdict raises the question whether 
there is any evidence to sustain the verdict, and if 
so whether the verdict coidd properly be reached on 
the evidence.*^® 
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The exception properly should be taken to the 
direction itself and not to preliminary statements of 
opinion or of the reasons on which it is based;®® 
but, where the whole series of statements are so 
connected as to be but one act, an exception at any 
time during the discussion will be considered as 
made to the direction itself.®^ Similarly, where 
a request to go to the jury was coupled with a re¬ 
quest to withdraw a motion for direction of a ver¬ 
dict and the court refused to permit the party so 
requesting to withdraw his motion, and announced 
that an exception should be noted, and directed a 
verdict for the other party, to which direction the 
former excepted, the fair construction of what took 
place is that the two motions were properly treated 
as one, and an exception was granted to the refusal 
thereof.®® 

An exception to the ruling of the court on a 
motion for a peremptory instruction has been held a 
sufficient exception to the peremptory instruction 
itself.®® An exception too general in form is in¬ 
sufficient;®^ but an exception to a direction as 
contrary to law and as error has been held suffi¬ 
ciently definite.®^ A charge directing a verdict may 
be erroneous but cannot be inadequate and hence 
is not subject to exception on that score.®® A gen¬ 
eral exception to a charge containing, among other 
matters, a direction to return a particular verdict, 
is sufficient, without specification of particular rea¬ 
sons thought to be erroneous, at least where the 
exception sufficiently indicates the particular is¬ 
sues, if any, on which direction is thought to be 
improper.®^ 

Where, when the court directs verdict, the ad¬ 
verse party excepts on the ground of failure to sub¬ 
mit a specific issue, and, when verdict is re¬ 
turned, further excepts to the direction without re¬ 
striction to particular grounds, the general exception 
is sufficiently presented.®® In order to be effective 


recover.—Curtis v. Kaderbek, 53 N. 
S!.2d 277. 321 IlLApp. 47L 
78. Iowa.—^Bexinison v. Justice, 168 
N.W. 90. 

64 aj. p 507 note 16. 

73. Mo.—Knoche v. Pratt, 187 S.W. 
578, 194 Mo.App. 800. 

74. Mo.—-Wanier v. Michel, 122 S. 
W. 838, 143 Mo.App. 131. 

76. R.L—Donahue v. News Tribune 
Co., 200 A. 454, 61 R.I. 96. 

64 C.J. p 608 note 20. 

Substantial objection 
Parties are at liberty at any time 
to bring a substantial objection to 
attention of court, but if they conceal 
their aims, they miist suffer perils of 
concealment.—Domestic Fuel Co. v. 


American Petroleum Corp., 79 A.2d 
283, 6 N.J. 538. 

76. U.S.—Walker v. Windsor Nat. 
Bank, N. H., 56 F. 76, 5 C.CA. 421. 

77. Tex.—Needham v. Cooney, Civ. 
App., 178 S.W. 979. 

64 C.J. p 508 note 21. 

78. N.T.—^Rochester, etc,, Land Co. 
V. Raymond, 53 NJE. 507, 158 N.T. 
676, 47 Lf-RA. 246. 

64 C.J. p 508 note 22. 

76. N.H.—Curtis Mfg. & Asbestos 
Co. V. W. D. Bates Const. Co., 94 
A.2d 550, 98 NBL 48. 

80. Wis.—Wheeler v. Seamans, 102 
N.W. 28, 123 Wis. 678. 

81. Wis.—Wheeler v. Seamans, su¬ 
pra. 


88. N.T.—^Maxwell v. Martin, 114 N. 
T.S. 349, 130 APP.D1V. 80. 

83. UL—^Bunnell v. Rosenberg, 126 
I11.APP. 196. 

84. N.Y.—Roberts v. Lloyd, 4 N.T.S. 
446, 56 N.T.Super. 333. 

85- Oa.—Turner v. Botts, 158 S.E. 
424, 170 Ga. 550. 

86. Pa.—Commercial Car Co. v, W. 
H. Murphy So Sons, 118 A. 641, 275 
Pa. 105. 

87. TJ.S.—Payne v. Card. C.C.A.Wyo., 
275 P. 26. 

64 C.J. p 508 note 30. 

j 88. Vt.—Seaver v. Lang, 104 A. 877, 
1 92 Vt. 601. 
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as such, an objection to a direction need not at all 
times be formally styled and presented as an ex- 
ception.*8 A party who does not object to the 
form of the verdict is not precluded from excepting 
to the direction of a verdict.^® Where both sides 
move for a directed verdict and the circumstances 
are such that the jury is deemed waived, as con¬ 
sidered supra § 256, neither party can except to 
the verdict on the ground that there were issues of 
fact which should have been submitted to a jury;^^ 
in such a case, however, the unsuccessful party 
is not precluded from excepting to the direction of 
a verdict on the ground that it was demanded in his 
favor rather than in favor of the party for whom 

it was directed.®^ 

Time for making. An exception to a direction 
may be taken within the time allowed by statute or 
rule of court for the making of exceptions to pro¬ 
ceedings of that character,93 but not thereafter 
nor are statutory limitations applicable to exceptions 
to proceedings of a different character a restriction 
<m the time when such a direction may be excepted 
to.95 Where the court directs a verdict without 
notice to the opposite party, so that he has no op¬ 
portunity to except thereto before the direction, an 
exception immediately following direction' is time¬ 


ly and, indeed, the failure of the court to notify 
the losing party of his intention so as to enable him 
to make exceptions thereto is immaterial where the 
direction is actually given over his objection.97 In 
at least one jurisdiction it has been held that an ex¬ 
ception for refusal to direct can be taken only before 

verdict.93 

Waiver. By proceeding with evidence after the 
overruling of his motion to direct, movant waives 
his exception to such refusal.99 Although the better 
practice, in objecting to a motion, is to submit the 
objection without argument, argument and reasons 
against granting the motion do not of themselves 
constitute a waiver of the objection but where, 
after objection and argument, the adverse party 
stands silent when the court states that it under¬ 
stands that there is no objection to the motion, the 
objection is to be taken as waived.^ 

Objection to charge. Statutes providing that a 
party shall have reasonable time to examine and 
present objections to the charge to the jury, that 
either party may present wHtten instructions, and 
that either party may request the submission of the 
cause on special issues, have been held to have 
no reference to a peremptory instruction which takes 
the case from the jury.® 


Vn. INSTETJCTIONS TO JXJRY 


A. IN GENERAL 


§ 266. Definitions, Distinctions, and Purpose 

Although, literally, the word ^'instruction’’ may apply 
to any direction given to the Jury by the court. In a 
narrower and more technical sense Instructions are di¬ 
rections with respect to the law of the case, being an 
^position of the principles of law applicable to the case, 
or some branch or phase thereof, which the jury are 
bound to apply In order to render a verdict establishing 
the rights of the parties In accordance with the facts 
proved. 


Literally, the word "instruction” may apply to 
any direction given to the jury by the court,^ but 
in a narrower and more technical sense instructions 
are directions with respect to the law of the case;® 
an exposition of the principles of the law applicable 
to the case, or some branch or phase of the case 
which the jury are botmd to apply in order to ren¬ 
der a verdict establishing the rights of the* parties 
in accordance with the facts proved;® the exposi- 


89. Mass.—Cotter v. Boston, H. B. 
& li. R. Co., 129 NJE. 426, 237 Mass. 
68 . 

64 aj. p 508 note 82. 

90. Ga.—Groover v. Savannah Bank 
& Trust CO., 3 S.B.2d 746, 60 Ga. 
App. 857, 

91. Ga.—Groover v. Savannah Bank 
& Trust CO., supra. 

92. Ga.—Groover v. Savannah Bank 
& Trust Oow, supra. 

93. Mass.—-White v, Sharpe, 107 N. 
B. 56, 219 Mass. 893. 

64 C.J. p 608 note 88. 

94. Iowa—-Robinson v. Linn County, 
82 N.W. 274, 71 Iowa 224. 


95, Tex.—Shunaaker v, Byrd, 216 S. 

W. 862, no Tex. 146, 

64 C.J. p 508 note 85. 

90. TI.S.—-Bunlap v. Northeastern R. 
Co., Ga, 9 S.Ct 647, 130 U.S. 649, 
82 I>.Ed. 1058. 

97. Ga—Copeland v. Southern Ry. 
Co., 133 S.B. 271, 85 GaA^pp. 245. 

98. N.C.—Riley v. Stone. 86 S.m 848, 
169 N.C. 421. 

99. U.S.—^rand Trunk R. Co. v. 
Cummings, Ma, 1 S.Ct 498, 106 U. 
S. 700, 27 L.Bd. 266. 

64 C.J. p 509 note 40. 

Waiver of error in praising on xpotion 
see infra 5 668. 

!• Minn.—^Zimmerman v. Chicago & 
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N. W. Ry. Co., 161 N.'W. 412, 129 
Mina 4. 

2. Minn.—Zimmerman v. Chicago & 
N. W. Ry. Co., supra 

3. Tex.—American Nat. Ins. Co. v. 
Green, ClvA.pp., 96 S.W.2d 727. 

4. Ind.—^Lehman v. Hawks, 28 N.E. 
670, 671, 121 Ind. 641. 

5. Okl.—Midland Val. R. Co. v. Pet- 
tie, 162 P.2d 548, 196 OkL 52. 

64 O.J. p 510 note 4—32 C.J. p 944 
note 56. 

0. Ind.—^Lehman v. Bawks, 28 N.E. 

670, 121 Ind. 541, 548. 

Wash.—Champagne v. Department of 
Labor and Industries, 166 P.2d 422, 
22 Wash.2d 412. 
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tion by the court to a petit jury of those principles 
of the law which the latter are bound to apply in 
order to render such a verdict as will, in the state 
of facts proved at the trial to exist, establish the 
rights of the parties to the suit J Instructions, con¬ 
sidered as a whole, constitute a declaration by the 
court of the law applicable to the issues involved* 

Binding instruction is one in which the jury are 
told that, if they find certain conditions to be true, 
they are to find for plaintiff or defendant, as the 
case may be.* 

Charge. A "charge” which, in common-law prac¬ 
tice, is regarded as synon 3 mious with "instruc- 
tion,”i® is the final address made by a judge to the 
jury trying a case, before they make up thtir verdict, 
in which he sums up the case, and instructs the 
jury as to the rules of law which apply to its vari¬ 
ous issues, and which they must observe in deciding 
on their verdict when they shall have determined 
the controverted matters of fact;^! the address 
made by the judge after the case has been closed, 
when he comments on the testimony or instructs the 
jury in any matter of law arising on it;i* the ex¬ 
position by the court to a petit jury of those prin¬ 
ciples of tiie law which the latter are bound to apply 
in order to render such a verdict as will, in the 
state of facts proved at the trial to exist, estab- 

Other d6(finltio]Ui 

(1) “A direction by the court on 
the principles of law which the jury 
is bound to apply to the facts of the 
case in order to return a verdict es¬ 
tablishing the rights of the parties 
as they exist under the facts.”—^Hyde 
Const. Co. V. Stevenson, 72 P.2d 354, 

356, 181 OkL 8. 

(2) '*The written address of the 
trial judge informing the jury of the 
law applicable to the cause at trial 
and their duties thereunder.”—Sher¬ 
man Inv. Co. V. Sheehan, MoApp., 

199 S.W.2d 922. 

(3) Additional definitions see 32 C. 

J. p 944 note 57—64 C.J. p 510 note 5 
Cal. 

7. Ind.—Dodd v. Moore, 91 Ind. 522, 

523. 

8. Ark.—Arkansas BaJcing Co. v. 

Aaron, 166 S.W.2d 14, 204 Ark. 990. 

9. Ark.—Scott-Burr Stores C?orp. v. 

Poster, 122 S.W.2d 165, 169, 197 

Ark. 232. 

Similar definition 

”A hlndlng instruction* Is one 
which tells the jury that. If only the 
conditions stated in that one instruc¬ 
tion are found to exist, then the ju¬ 
ry wiU determine the case.*’—^Reyn¬ 
olds V. Ashabranner, 207 S.W.2d 304, 

307, 212 Ark. 718. 

<a!n other words, the instruction in 
effect ’binds* the jury to return a ver- 


Ksh the rights of the parties to the suit;i* a general 
statement of the claims and theories of both parties, 
as indicated by the evidence, without expressing an 
opinion as to the correctness of any claim- or 
theory a decision made by the court, during the 
trial, that the law thus declared must be applied by 
the jury through the facts established by the evi- 
dence,is stating the precise principles of law appli¬ 
cable to the case immediately in question;^* any 
and all final instructions addressed by the court to 
the jury for the purpose of governing their action 
in making or aiding to make a final disposition of 
the case in favor of one litigant or the other.^^ 

Formula instruction. A formida instruction is an 
instruction intended to be a complete statement of 
the law on which the jury may base a verdict, con¬ 
taining all the conditions which are necessary to 
such a verdict,!* such as an instruction directing a 
verdict in the event the jury finds certain facts to be 
true, which embraces all the elements essential to a 
recovery.!* 

General instructions; general charge. General 
instructions are such instructions as are appropriate 
only to a general verdict, and which also inform 
the jury of the effect of their answers on the final 
re^lt.** In a broad sense, any explanation of a 
legal term, specifically provided for by statute, is a 

18. CaL—^Harvey v. Aceves, 1 P.2a 
1043, 1045, 115 Okl.App. 333. 

Formula Instructioxis not favored see 
infra $ 351. 

Hypothetical statement as Invasion 
of province of jury see infra S 278. 

19. Cal.—^Douglas v. Southern Pa¬ 
cific Co., 264 P. 237, 238, 203 Cal. 
399—Bdgar v. Citraro, 297 P. 645, 
647, 112 CaJApp. 163. 

Formula instructions ignoring or ex¬ 
cluding evidenota: from considera¬ 
tion of jury see infra § 387. 
**Peremptory instruotiion” defined see 
. si^ra $ 249. 

80. Wis.—^Banderob v. Wisconsin 
Cent. Ry. Cb.. 113 N.W. 738, 751, 133 
Wis. 249. 

64 C.i. p 511 note 7—28 C.J. p 609 
note 9 [a]. 

Placing of facts before jury 

General Instruction is an instruc¬ 
tion which puts certain facts to the 
jury, and tells them that if they find 
. that way plaintiff is entitled to recov¬ 
er.—Flaherty V. St Louis Transit 
Oo., 106 S.W. 15, 20, 207 Mo. 318. 
:Keld not to oonstltata "general in¬ 
struction’* 

Direction to return a verdict for 
full amount of a claim is not a ’^gen¬ 
eral instruction** within statute re¬ 
quiring that request for such In¬ 
struction be In writing.—Vulcan Ins. 
jCo. V, .rohnsoa,a28 N.SL 664, 665, 74 
JndAPPb 62. . 


diet based only on such instruc- ] 
tion.”—^Reynolds v. Ashabranner, su¬ 
pra. 

Mark 

The concluding phrase “you will 
find for the plaintiff” or “you will find 
for the defendant” is the mark of a 
binding Instruction.—^Heam v. Bast 
Tex. Motor Freight Lines, 241 S.W.2d 
259, 219 Ark. 297. 

10. Okl.—Boggs V, United States, 63 
P. 969, 970, 10 Okl. 424. 

11 C.J. p 293 note 87 [al. 

11. Ga—Walker v. States 72 S.BI. 
531, 10 GaApp. 85, 86. 

11 C.J. p 292 note 82. 

12. Wis.—^Mmard v. Lyons, 25 Wis. 
516, 517. 

13. Ind.—Dodd V. Moore, 91 Ind. 
522, 523. 

Tenn.—^E2quitable Fire Ins. Oo. v. 
Fosterville Cent. Presb. Church, 18 
S,W. 121, 91 Tenn. 135, 137. 

14. Me.—^Desmond v. Wilson, 60 A 
2d 782, 735, 143 Me. 262. 

15. CaL—Sharp v. Hoffman^ 21 P. 
846, 79 Cal. 404, 408. 

16. Okl.—^Boggs V. United States, 68 
P. 969, 970, 10 Okl. 424. 

11 C.J. p 293 note 86. 

17. Pa—Corpus Juris quoted In 
Ward V. B. T. Babbitt, Ina, 113 A 
558, 559, 270 Pa 370. 

11 C.J. p 298 note 87. 
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gfeneral instruction that is, it is not a question 
or issue to be answere(L22 a general charge is an 
instruction on the law applicable to the case gen¬ 
erally, and in a manner not necessary to a deter¬ 
mination of the issue submitted to the jury.^s A 
general charge, as distinguished from a general in¬ 
struction, authorizes a verdict based on the charge 
and of necessity informs the jury of the effect of 
their findings on the judgment to be entered,while 
a general instruction does not have that effect, but 
is only an aid to the jury in properly answering an 
issue.25 
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Distinctions. Instruction has been distinguished 
from a colloquy^® and an oral statement informing 
the jury as to what the action involves as set out 
in the complaint.27 

Purpose. The oflSce or purpose of instructions 
is to inform the jury as to the law of the case ap¬ 
plicable to the facts^S in such a manner that the 
jury may not be misled,^^ and to furnish a guide 
to assist in reaching a verdict,*80 in other words, 
the purpose of instructions is to advise the jury as 
to what law is applicable to a certain state of facts 
if they should find the existence of such facts from 


21. Tex.—-Humble Oil & Befiningr Co. 
V. Owlnsrs, Clv.App., 128 S.W.2d 67. 

Deflnltioiur and e^laaatloiui of tvanm 
la iroanral immo 

<1) Under statute reQuiringr that 
the court in submittin^r special is¬ 
sues shall submit explanations and 
definitions of terms as shall be nec¬ 
essary to enable the Jury properly 
to pass on and render a verdict on 
such issues, definitions and explana¬ 
tions of words and terms employed in 
special issue are ''general Instruc¬ 
tions.”—Humble Oil & Refining Co. 
V. Owlngs, supra. 

(2) Instructions defining terms 
generally see infra § 376. 

22. Tex.—Humble Oil & Refining Co. 
V. Owings, supra. 

28. Tex.—Lamb v. Collins, CivApp., 
38 S.W.2d 490. 

Bimilnr definitions 

Tex.—^Humble Oil & Refining Co. v. 
McLean, Com.App., 280 S.W. 657, 
559—^MaxweU v. Walters Petrole¬ 
um Corp., Civ.App., 120 S.W.2d 813, 
816. 

24b Tex.—Humble Oil & Refining Co. 
y. Owings, Civ.APP.i 128 S.W.2d 
67, 76. 

objeottonable as "general 
dhavge" 

In action to rescind deed, charge 
requiring verdict for defendant, if Ju¬ 
ry believed from evidence that at 
time of transaction grantor had men¬ 
tal capacity to understand nature and 
effect of the transactiO'n and did so 
understand it, was objectionable as a 
“general charge.”—Branton v. Inks, 
Tex.Clv.App., 149 S.W.2d 667, 672. 
Held not objeottonabls as "general 
dharge" 

Instruction that unless Jury should 
find from preponderance of evidence 
that infant's injury was not result of 
unavoidable accident. Jury should an¬ 
swer In the afitonatlve special issue 
concerning whether injury was result 
of unavoidable accident was not ob¬ 
jectionable as constituting a “genei> 
al charge.”—Vanover v. Han wood, 160 
S.W.2d 785, 787, 136 Tex. 348. 

26. Tex.—Humble Oil & Refining Co. 
V. Owlngs, CivAipp., 128 S.W.2d 67. 


26. Mich.—Simons v. Haberkom, 102 
N.W. 659, 189 Mich. 130. 

64 C.J. p 511 note 10. 

27. Ark.—Gerard B. Lambert Co, v. 
Hewton, 294 S.W. 707, 174 Ark. 
209. 

28. Md.—Wlntrobe v. BEart, 13 A.2d 
365, 178 Md. 289. 

Mo.—-Lloyd V. Alton R. Co., 159 S.W. 
2d 267, 348 Mo. 1222—Corpus Juris 
quoted in White v. Kansas City 
Public Service Co., 149 S.W.2d 376, 
877, 847 Mo. 895—'Radabaugh v. 
Williford, 116 S.W.2d 118, 342 Mo. 
528—^Palmer v. Hygrrade Water & 
Soda Co., 151 S.W.2d 548, 236 Mo. 
App. 247. 

K.jr. —Corpus Juris cited in Hoffman 
V. Trenton Times, 16 A.2d 814, 816, 
126 N.J.Law 460. 

64 CJ. p 611 note 13. 

Other similar expressions 
U.S.—^Terminal R. Ass'n of St. Louis 
V. Howell, aCA.Mo., 166 P.2d 136, 
189—Leahy v. Travelers Ins. Co., 
D.C.Obio, 42 F.Supp. 26, 28. 

Ariz.—Valley Hat. Bank v. Witter, 
121 P.2d 414, 58 Ariz. 491. 

Ark.—^Hearn v. Hast Tex. Motor 
Freight Lines, 241 S.W.2d 259, 261, 
219 Ark. 297—Arkansas Baking Co. 
V. Aaron, 166 S.W.2d 14, 16, 204 
Ark. 990. 

Colo.—Holt V. Mundell, 112 P.2d 1039, 
107 Colo. 873, 

Rl.—^Montgomery v. Checker Taxi 
Co., 57 N.B.2d 281, 232, 324 IlLApp. 
88—Vieceli v. Cummings, 64 N.B. 
2d 717, 719, 322 HLApp. 669—Geis- 
elman v. Strubhar, 28 N.H.2d 383, 
802 I11A.PP. 23. 

Ind.—^Pfisterer v. Key, 33 H.B.2d 880, 
218 Ind. 521—Lindley v. Sink, 30 
N.B.2d 456, 462, 218 Ind. 1, 2 A.L.R. 
2d 772—City of Terre Haute v. My¬ 
ers, 24 N.B.2d 698, 708, 216 Ind. 349 
—Conner v. Jones, 59 N.B.2d 677, 
583, 115 Ind.App. 660, rehearing de¬ 
nied 60 N.B.2d 534, 115 IndA.pp. 
660. 

Iowa.—^Kayser v. Occidental Life Ins. 
Co. of California, 12 N.W.2d 682, 
586, 234 Iowa 810~—In re Behrend's 
Will, 10 N.W.2d 651, 656, 233 Iowa 
812—Christenson v. Northwestern 
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Bell Tel. Co., 270 N.W. 394, 897, 222 
Iowa 808. 

Kan.—^Lord v. Hercules Powder Co., 
167 P.2d 299, 301, 161 Kan. 268— 
King V. Consolidated Products CC., 
157 P.2d 541, 542, 169 Kan. 603, 158 
A.L.R. 1248. 

Md.—West V. Belle Isle Cab Co., 100 
A.2d 17, 20—Bull S. S. Line v. Fish¬ 
er, to Use of Globe Indezm Co., 77 
A.2d 142, 148, 196 Md. 519—Larkin 

V. Smith, 37 A2d 340, 344, 188 Md. 
274. 

Mo.—Roach v. Kansas City Public 
Service Co., 141 S.W.2d 800, 803— 
Greenwood v. Brldgeways, Inc., 
App., 243 S.W.2d 111, 115—White v. 
Metropolitan Life Ins. Co., App., 
218 S.W.2d 796, 799. 

Neb.—Lynn v. City of Omaha^ 43 N. 

W. 2d 627, 530, 153 Neb. 198. 

Or.—Williams v. Portland General 
Blec. Co., 247 P.2d 494, 500, 195 Or. 
697—Sherrard v. Werllne, 91 P.2d 
344, 853, 162 Or. 185. 

Pa.—^Zoni v. Mutual Life Ins. Co. of 
New York, 33 A.2d 445, 449, 158 Pa. 
Sui>er. 1. 

Va.—Williams v. Blue Bird Gab Cb., 
52 S.B.2d 868, 870, 189 Va. 402— 
Hamilton v. Glemming, 46 S.B.2d 
438, 441, 187 Va. 309—Adams v. 
Plaza Theatre, 48 S.B.2d 47, 50, 
186 Va. 403—Yellow Cab Co. v. 
Bden, 16 S.B.2d 625, 629, 178 Va 
325—^Yellow Cab Corporation of 
Abingdon v. Henderson, 16 S.E.2d 
389, 396, 178 Va 207. 

Wis.—Zabinski v. Novak, 248 N.W. 

99, 211 Wis. 215. 

64 C.J. p 511 note 18 [aj. 

28. U.S.—^Baer Bros. Land & Cattle 
Co. V. Palmer, C.CAl.Co1o., 158 F.2d 
27^—Order of United Commercial 
Travelers of America v, Nicholson, 
C.CJLN.Y., 9 F.2d 7. 

Mo.—Corpus juris quoted in 'White 
V. Kansas City Public Service Co„ 
149 S.W.2d 375, 377, 347 Mo. 895. 
N.J.—Corpus Juris cited in. Hoffman 
V. Trenton Times, 16 A.2d 814, 815, 
125 N.J.Law 450. 

30. Ark.—^Hearn v. Bast Tex. Motor 
Freight Lines, 241 S.W.2d 259, 219 
Ark. 297. 
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the evidence.31 In more general terms, it has been 
laid down that the purpose of instructions is to 
aid the jury clearly to comprehend the case^^ and 
to reach a just conclusion,^3 a right decision,34 or, 
as sometimes stated, to arrive at a correct,^5 fair,3® 
just,^'^ or proper^s verdict. While charges, whether 
special or general, should state the law, as discussed 
infra § 267, the view has been expressed that the 
purpose of instructions is to present to the jury 
the issues made by the pleadings,33 in the most in¬ 
telligible form,40 and it is proper to give instructions 

B. PROVINCE OF 

§ 267. Authority to Instruct Jury in General 

It is the province of the court to Instruct the Jury 
on the law applicable to the case, and it is the duty of 
the Jury to act on the law as received by them from the 
court. Instructions must not Invade the province of the 
Jury. 
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to guard against the consideration of a false is¬ 
sue ;4l it has even been said that the principal ben¬ 
efit to be derived from a charge to the juiy is not a 
statement of law, but the elimination of irrelevant 
matters and causes of action or allegations as to 
which no evidence has been offere<L42 In the case 
of the submission of a written issue it is the 
province of instructions to tell the jury what facts 
are necessary to be foimd in order to decide the 
issue.43 

COURT AND JURY 

Since a trial court is vested with authority to 
supervise intelligent submission of a cause to the 
jury in furtherance of justice,44 h is the province 
of the court to instruct the jury on the law ap¬ 
plicable to the case,45 and it is the duty of the jury 


31. Mo.—CorpTUi jurlJi quoted in 
Wliite V. Elansfiis City Public Serv¬ 
ice Co.. 149 S.W.2d 376, 377. 347 
Mo. 896—^Baker v. Scott County 
Milling Co., App., 43 S.W.2d 441. 

KJ.—Corpus juris dted lu HofCman 
V. Trenton Times, 16 Au2d 814, 816, 
126 N.J-Iiaw 460. 

32. Mo.—Corpus Juris quoted lu 
Wliite V. Kansas City Public Serv¬ 
ice Co., 149 S,W.2d 876, 877, 347 
Mo. 89«. 

N.C.—^Lewis v. Watson, 47 S.B.2d 484, 
229 N.C. 20. 

S.C.—^Builders* Lumber & Supply Co. 
V. Clieek, 137 S.E. 734, 189 S.C. 299. 

33. Conn.—Schlesel v. S. Z. Poll 
Realty Co., 142 A. 812, 108 Conn. 
115. 

Mo.—Corpus Juris quoted in Wliite 
V. Kansas City Public Service Co., 
149 S.W.2d 375, 377, 347 Mo. 895. 

34. Mo.—Corpus Juris quoted in 

White V. Kansas City Public Serv¬ 
ice Co.. 149 S.W.2d 875, 877, 347 Mo. 
895. 

64 C.J. p 611 note 18. 

35. Mo.^Corpus Juris quoted lu 

White V. Kansas City Public Serv¬ 
ice Co., 149 S.W.2d 376, 377, 347 Mo. 

895. 

IT.C.—^Lewis V. Watson, 47 S.B.2d 484, 
229 N.C. 20. 

Ohio.—Beck v. Beagle, 162 N.B. 810, 
28 Ohio App. 608. 

Va.—^Williams v. Blue Bird Cab Co., 
62 S.B.2d 868, 189 Va. 402. 

38. Mo.—Corpus Juris quoted iu 

White V. Kansas City Public Serv¬ 
ice Co.. 149 S.W.2d 876, 877, 347 Mo. 

896. 

B.C.—^Builders’ Lumber & Supply Co. 
V. Cheek, 137 S.E. 734, 139 S.C. 299. 

37. Mo.—White v. Kansas City Pub¬ 
lic Service Co.. 149 S.W.2d 876, 347 
Mb. 895. 


38. Neb.—^Langdon v. Loup River 
Public Power Diet.. 13 N.W.2d 168, 
144 Neb. 326. 

Wis.—Zabinski v. Novak, 248 N.W. 
99, 211 Wis. 215. 

39. Ky.—American Ry. Express Co. 

V. McGee. 4 S.W.2d 679, 680. 223 
Ky. 68L 

40. Ky.—Louisville & N. R. Co. v. 
King’s Adm’r, 115 S.W. 196, 131 
Ky. 347, 

4L Mo.—^Brand v. Herdt, App., 46 S. 

W. 2d 878. 

42. N.C.—Irvin v. Southern Ry. Co., 
80 S.E. 78, 164 N.C. 6. 

43. Mo.—Commerce Trust Co. v. 
White, 168 S.W. 467, 172 Mo.App. 
637. 

44. Mo.—Hendon v. Kum, 174 S.W. 
2d 806, 351 Mo. 980. 

County judge 

In Nebraska it was held that a 
county judge had no right to Instruct 
a jury, and that it was error for him 
to do so in view of the fact that there 
was no statute authorizing him to 
give instructions.—Ives v. Norris, 13 
N.W. 276, 13 Neb. 262. 

45. Ala.—City of Anniston v. Oliver, 
185 So. 187, 28 AlaApp. 390. 

Ariz,—City Transfer Co. v. Johnson, 
233 P.2d 1078, 72 Ariz. 293. 

Ark.—Arkansas Baking Co. v. Aaron, 
166 S.W.2d 14, 204 Ark. 990. 

Md.—Singleton v. Roman, 72 A.2d 
706, 196 Md. 241. 

Mich.—Daigle v. Berkowltz, 262 N.W. 
652, 273 Mich. 140. 

Miss.—Chadwick v. Bush, 168 So. 
823. 174 Miss. 76. 

Mo.—Lammers v. Greuhcb, 262 S.W. 
2d 861. 

N.EL^—Schofield v. E. R. Bates & Co., 
3 A.2d 818, 90 N.H. 31. 
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N.X—Gabriel v. Auf Der Helde-Ara- 
gona, Inc., 82 A2d 644, 14 N.J.Su¬ 
per. 658—Corpus juris dted lu 
Hoffman v. Trenton Times, 16 A.2d 
814, 815, 125 N.J.Law 450. 

N.M.—Barfield v. Damon, 245 P.2d 
1032, 66 N.M. 615. 

64 C.J. p 611 note 29. 

C^urt only oau charge jury as to 
law; no other person can instruct 
the Jury as^to the law.—^Indemnity 
Ins. Co. of North America v. Wil¬ 
liams, Civ.App., 69 S.W.2d 519, re¬ 
versed on other gpi^unds 99 S.W.2d 
906, 129 Tex. 51. 

<<Flsiutur8 iustxuotlons^’l "defend- 
auVs iustmctious” 

Since all instructions are the 
court's, and litigants do not give in¬ 
structions, references to '^plaintiff’s 
instructions" and "defendant's in¬ 
structions" are terms used for iden¬ 
tification only.—Arkansas BaJdng Co. 
V. Aaron, 166 S.W.2d 14, 204 Ark. 990. 
3>lscretlou 

(1) The trial court Is vested with 
a wide discretion in the matter of in¬ 
structions. 

Conn.—^Ladd t. Burdge, 43 A.2d 762, 
132 Conn. 296. 

Minn,—Swanson v. La Fontaine, 67 
N.W.2d 262. 

Or.—Oja V. Le Blanc, 203 P.2d 267, 
186 Or. 333. 

(2) Giving or refusing of caution¬ 
ary instructions as being largely 
within discretion of court see inf^a 
§ 297. 

(3) Discretion of court as to extent 
to which rules of law to be given spe¬ 
cific application see infra 8 386. 
Statute requiring written request 

Statute prohibiting judge to charge 
law except on written request of par¬ 
ty did not alter the text rula—De¬ 
ment V. Summer, 166 So-. 791, 176 
Miss. 290. 
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to act on the law as received by them from the 
court,^6 and the jury may not take the law from 
the attorneys in the case.^*^ Qiarges or instructions, 
general or special, should state the law^S correctly,^® 
and must be especially accurate if the case is one 
where the facts are close and the verdict could 
easily favor either party.50 It is improper to sub¬ 
mit to the jury for decision a matter which it is 
the duty of the court to decide.^i 

Invading province of jury. Instructions must not 
invade the province of the jury52 by determining 
questions of fact,^^ and a requested instruction 
which does so is properly refused.^^ The purpose 
of a constitutional provision that judges shall not 
chaise juries with respect to matters of fact but 
shall declare the law is to prevent the trial judge 
from participating in any manner in the jury’s 
finding of fact^s 

§ 268. Constitutional and Statutory Provi¬ 
sions 

Thera must be a compliance with constitutional and 
statutory provisions regulating instructions. 


There must be a compliance with constitutional 
and statutory provisions regulating instructions.®^ 
Constitutional and statutory provisions specifying 
certain things which the trial court may do in 
instructing the jury have been held to be permis- 
sive.®7 Constitutional and statutory provisions re¬ 
lating to comments on evidence are considered infra 
§ 273. 

§ 269. Burden of Proof 

Where the burden of proof Is clearly on one party 
or the other an instruction with respect to the burden 
of proof Is proper. 

The propriety of giving an instruction as to the 
burden of proof in cases in which the burden is 
clearly on one or the other party has been recog¬ 
nized,®® and an instruction properly placing the bur¬ 
den of proof does not constitute an objectionable 
comment on the evidence.®® Moreover, the court 
may, in a proper case, properly instruct as to the 
shifting of the burden of proof from one party to 
the other.®® There is authority for the view that 
the propriety of giving an instruction that the 
burden of proof rests on a certain party depends on 


46. Ala.—City of Anniston v. Oliver, 
185 So. 187, 28 AIaA.piK 890. 

Md.—Singrleton v. Roman, 72 A2d 
705.196 Md. 241. 

Mo. —^Lammers v. GreuUcli. 262 S.W. 
2d 861. 

64 C.J. p 511 note 80. 

Jury sbonia always be advised 
that instructions end interrosratories 
come from the court.—-Williams v. 
Norman. 106 N.E.2d 878. 847 lUJlpp. 
181. 

47. Puerto Rico.—^Erwin v. Nater, 6 
Puerto Rico Fed. 492. 

48. Ohio.—Moeskops v. Bodman. 155 
N.B. 566. 23 Ohio App. 176. 

Xnstmotions held to state law 
Wls.—^Hasbrouck v. Milwaukee, 21 
Wis. 219. 

49. m.—^Rocrers v. Mason, 104 N.E. 
2d 854. 345 llLApp. 560. 

64 C.J. p 511 note 83. 

50. in. —Sharp v. Brown, 110 N.D.2d 
541. 349 Ill.App. 26S—Wallace v. 
PameU, 28 N.E.2d 569, 806 IU.App. 
810. 

Where there is serions oonfUot in 
evidence and unaualifled testimony of 
witness or witnesses may have to be 
dlsregrarded by Jury in arriving at 
their verdict, proper instructions are 
highly important.—-Adams v. Plaaa 
Theatre. 48 S.E.2d 47. 186 Va. 408. 

51. Cal.—0*Connor v. West Sacra¬ 
mento, 207 P. 527. 189 Cai. 7. 

68. Ala.—^Triplett v. Daniel. 62 So. 

2d 184, 255 Ala. 566. 

Colo.—City and County of Denver v. 


Stutzman, 83 F.2d 1071, 95 Colo. 
165. 

Fla.—Atlantic Coast Line R. Co. v. 

Mcllvaine, 163 So. 496, 121 Fla. 78. 
Ga.—Augusta-AJken Ry. & Electric 
Corp. V. Cbllins, 89 S.Bu 444, 18 Ga. 
App. 303. 

Mo.—^Fischer v. Western & Southern 
Indem. Co.. 110 S.W.2d 811, 238 
Mo.App. 885. 

64 C.J. p 512 note 35—17 C.J. p 1067 
notes 30. 82. p 1068 note 40—8 aJ. 
p 1082 note 98, p 1075 note 10. 
Policy of law 

*Tt is the poUcy of the law to pro¬ 
tect the province of the Jury from 
invasion by the court.”—Singleton v. 
Roman, 72 A2d 706, 707, 196 Md. 241. 

63- Colo.—^Denver Omnibus & Cab 
Co. V. Gast, 129 P. 233, 54 Colo. 17. 

64- Ala.—^Merchants Nat. Bank of 
Mobile V. Cotnam, 84 So.2d 122, 250 
Ala- 316—American Life Ins. Co. v. 
Anderson, 21 Soi.2d 791, 246 Ala. 588 
—Fulks V. Green, 20 So.2d 787, 246 
Ala. 392—^Barber v. Martin, 200 So, 
787, 240 Ala. 666—Altorfer Bros. 
Co. V. Green, 183 So, 415, 286 Ala. 
427—Stramler v, Holmcua, 173 So. 
877, 284 Ala. 86—Milwaukee Me¬ 
chanics Ins. Co. V. Maples, App., 66 
So.2d 159, certiorari denied 66 So. 
2d 173, 259 Ala. 189—North Caro¬ 
lina Mut. Life Ins. Co. v. Coleman, 
26 So>.2d 114, 82 AlaApp. 287, cer¬ 
tiorari denied 26 So.2d 120, 248 Ala. 
82. 

m.—^Tlpswopd V. Doss, 273 DLApp. 1. 
R.I.—^Rowy V. Mainella, 26 A2d 765, 
68 R.L 149. 

64 C.J. p 512 note 87. 
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55. S.C.—^Enlee v. Seaboard Air Line 
Ry., 96 S.B. 490. 110 S.C. 187. 

56- Contrilmtory negligence or as- 
nnmption of risk 

In pedestrian's action for injuries 
sustained when struck by pole trailer 
attached to truck, instruction was ex¬ 
amined and determined not to violate 
the constltutionai provision that de¬ 
fense of contributory negligence or 
of assumption of risk should be left 
to Jury.—Sanders v. O. P. Chrter 
Const. Co.. 244 P.2d 822, 206 OkL 484. 

57. cal. —^Perry v. City of San Diego. 

181 P.2d 98. 80 Cal.App.2d 166. 
'^Proper oooaslons” 

Provisions that the Jury is **to be 
Instructed by the court on all proper 
occasions” on certain subjects is per¬ 
missive and does not require instruc¬ 
tions on issues not ra±3ed by the evi¬ 
dence.—Perry v. City of San Diego, 
supra. 

68. Colo.—Polz V. Donnelly, 218 P.2d 
885, 121 Colo. 95. 

Ga.—McNeill v. Smith, 46 S.m2d 164, 
76 Ga.App. 426. 

Mo.—-Wolfson V. Cbhen, 55 S.W.2d 
677. 

64 C.J. p 512 note 41. 

Speoial charge with respect to bur¬ 
den of proof was held proper.—^Neld- 
hamer v. Cincinnati St. Ry. Co., Ohio 
App., 42 NJB3.2d 460. 

69. Mo.—-Foster y. Aubuchon, App.» 
221 S.W. 741. 

ea OkL—Tulsa Industrial Loan & 
Inv. Co. V. Donaldson, 71 P.2d 720, 
180 Okl. 572. 
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the state of the evidence,but the mere fact that 
the evidence on an issue is conflicting does not make 
it improper to instruct the jury as to which party 
has the burden of proof with respect to such is- 
sue.®2 It has been held that, where the evidence is 
conflicting with respect to a presumption of fact as 
it relates to questions to be submitted to the jury, 
it is improper to include the presumption in an 
instruction imposing the burden of proof.63 The 
jury should be so instructed on tfie burden of proof 
that all jurors will apply the same rule or meas¬ 
ure.®^ 

Instructions on burden of proof as constituting 
an instruction on facts or on weight and sufficiency 
of evidence are discussed infra § 287, and the neces¬ 
sity for instructions on the burden of proof is con¬ 
sidered infra § 308. 


TRIAL §§26^270 

§ 270. Purpose of Evidence 

The court may Instruct the Jury as to the purpose 
for which evidence which has been admitted may be 
considered, and may limit consideration to the purpose 
for which the evidence may properly be considered. 

The court may instruct the jury as to the purpose 
for which evidence may be considered,®^ and may 
limit consideration to the purpose for which the 
evidence may properly be considered;®® an instruc¬ 
tion so limiting the consideration of the evidence 
is not erroneous as a comment on the evidence in 
jurisdictions in which such comment is not al¬ 
lowed.®^ It is error, however, to give instructions 
restricting the jury to a consideration of material 
evidence to determine one question when, in fact, 
it is material to detemoane other questions, and was 
admitted generally for all purposes.®® So also, it 
is error unduly to restrict the jury in its considera¬ 
tion of evidence admitted for a limited purpose®® 


61. Tex.—Hyde v. Bngllsli, Civ.App., 
139 S.W.2d 628, error dismissed— 
Gulf States Utilities Co. v. Moore, 
Oiv.App.. 73 S.W.2d 941, reversed on 
other grounds 106 S.W.2d 256, 129 
Tex. 604. 

64 C.J. p 512 note 43. 

62. Md.—^Meyer v. Brenkil, 82 A. 
208, 116 Md. 411, Ann.C&8.1913C 
876. 

64 O.J. p 512 note 44. 

63. Mo.—'Kelley v. United Mut. Ins. 
Ass’n, 149 S.W.2d 905, 236 Mo.App. 
748. 

Aresiuaptloii of sanity 
Where evidence was conflicting as 
to whether beneficiary under life pol¬ 
icies was of unsoimd mind at time he 
signed compromise agreement with 
insurer, instruction imposing burden 
of proving beneficiaiT's insanity at 
the time of executing the agreement 
on beneficiary's administrator, and 
including matter to the effect that 
the law presumes that every person 
is sane, was correct as to burden of 
proof but should not have referred to 
presumption of sanity.—^Kelley v. 
United Mut. Ins. Ass'n, 149 S.W.2d 
905, 236 Mo.App. 748. 

64. Ohio.—Obrecht v. Tallentire, 188 
N.B. 295, 43 Ohio App. 376. 

65. IlL—Chaney v. Baker, 136 N.11 
804, 304 HL 362. 

64 aj. p 512 note 46. 

Duty to charge as to purpose see In¬ 
fra § 311. 

66w TJ.S.—Sears, Roebuck & Co. v. 

Copeland, C.C.A.N.C., 110 F.2d 947. 
Oal.—Sumrall v. Butler, 227 P.2d 881, 
102 CalA.pp.2d 615—'Lafrenz v. 
Stoddard, 122 P.2d 374, 50 CaLApp. 
2d 1—Egan v. Bishop, 47 P.2d 500, 
8 Cal.App.2d 119. 

Gcl— Pitman v. Oliver, 193 S.E. 884, 
184 Ga. 840—Hall v. Burpee, 168 S. 
B. 89, 176 Ga. 270—^Pan-American 


W'all Paper & Paint Co. v. Tudor, 
59 S.E.2d 12, 81 Ga.App. 417—^Pow¬ 
ell V. Jarrell, 16 SB.2d 198, 65 Ga. 
App. 453—Long v. Gordon, 7 S.B. 
2d 43, 61 Ga.App. 608—Campbell 
Coal Co. V. Pano, 180 S.E. 139, 51 
Ga.App. 232. 

Ind.—^Allman v. Malsbury, 65 N.E.2d 
106, 224 Ind. 177. 

Kan.—^Johnson v. Howard, 16 P.2d 
474, 186 Kan. 493. 

Ky.—Knight v. Silver Fleet Motor 
Express, 159 S.W.2d 1002, 289 Ky. 
661. 

Md.—Snyder v. Cearfoss, 67 A.2d 786, 
190 Md. 151. 

Minn.—^Potter v. Interstate Contract¬ 
ing Co., 252 N.W. 286, 190 Minn. 
437. 

Mo,—Corbett v. Terminal R. Ass'n of 
St. Louis, 82 S.W.2d 97, 336 Mo. 
972. 

N.BL—Craig v. Boston & Maine R. 

R., 32 A.2d 816, 92 N.H. 408. 

N.T.—^Dougherty v. Braddock Auto¬ 
matic Music Corp., 98 N.Y.S.2d 514, 
277 APP.D1V. 923. 

Or.—Gibbs v. First Wat. Ins. Cb. of 
America, 47 P.2d 948, 161 Or. 241— 
Young V. Papst, 37 P.2d 869, 148 
Or. 678. 

S.C.—Merritt v. Great Atlantic & Pa^- 
clflc Tea Co., 184 S.E. 145, 179 S.C. 
474. 

Tenn,—Highsaw v. Creech, 69 S.W’.2d 
249, 17 Tenn-App. 673. 

Tex.—Price v. Humble OH & Refin¬ 
ing Co., CivApp., 162 S.W.2d 804, 
error refused. 

Wash.—^Rowe v. Dixon, 196 P.2d 827, 
81 Wash.2d 173. 

64 C.J. p 512 note 47. 

PaaK^ evidence 

In suit for breach of written con¬ 
tract, an instruction that parol evi¬ 
dence is Inadmissible to add to, take 
from, or vary written contract, and 
that testimony as to usages and cus¬ 
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toms was admitted only fOr purpose 
of construing written contract, not 
to vary it, was not errone 9 us.—^Taber 
Mill V. Southern Brighton Mills, 175 
S.E. 665, 49 GaApp. 390. 

Tensile strength 

In suit for breach of contract to 
furnish yam of certain tensile 
strength, instruction that certain 
evidence was admitted merely to il¬ 
lustrate, if it did Illustrate; whether 
there was any tensile strength speci¬ 
fied in contract or contemplated by 
parties was not erroneous.—Taber 
Mill V. Southern Brighton Mills, su¬ 
pra. ' 

XmpeoOhmen't purposes 

(1) Where trial fudge stated when 
testimony w'as admitted, that it was 
admissible for impeachment purposes 
only, repetition of statement in 
charge was not error.—City of Atlan¬ 
ta V. Gore, 169 S.K 778, 47 GaApp. 
70. 

(2> Restriction of evidence to pur^ 
pose of impeachment generally see 
supra S 89. 

67. Mo.—^Buckry-Bllis v. Missouri 
Pac. Ry. Co., 138 S.W. 912, 168 Mo. 
App. 499. 

68. Ga.—Paris v. Paris, 61 S.E.2d 
491, 207 Ga. 841—'Wilson v. Wilson, 
61 S.E. 530, 130 Ga. 677. 

Iowa.—Olson v. Hodges, 19 N.W. 2d 
676, 236 Iowa 612. 

N.Y.—Erickson v. Commercial Cas. 
Ins. Co., 39 N.Y.S.2d 72, 265 App. 
Div. 327. 

69. N.Y.—Duffy v. 42nd Street, M. & 
S. N. A Ry. Co., 42 N.Y.S.2d 584, 
266 App.Div. 865. 

Death oertUloate 

In wrongful death action, trial 
court erred in limiting evidentiary 
effect of death certificate to time and 
place of death of plaintiff's intestate, 
and excluding from consideration of 
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or to instruct that evidence admitted for one lim¬ 
ited purpose was admitted for another entirely 
different limited purposeJ^ It has been said that 
the rule permitting an instruction limiting the con¬ 
sideration of evidence is usually confined to those 
cases in which the admitted evidence may be used by 
the jury for an illegitimate purpose and in which 
such limitation is intended to protect some right 
of the opposing party.^^ Where some witnesses ad¬ 
mit the truth of statements made at a former trial 
without testif 3 ring directly to the facts therein 
stated, it is improper to give an instruction restrict¬ 
ing the jury to a consideration of the record of the 
former trial only as far as statements of witnesses 
are conflicting.^^ An instruction is erroneous which 
authorizes the jury to consider for a particular pur¬ 
pose testimony given by an incompetent witness.^^ 

§ 271. EfFect of Suppression or Withholding 
of Evidence or Failure to Appear 
^ a. In general 

b. Nonproduction of books and docu¬ 
ments 

a Failure of party to testify or appear 
a. In General 

Although there Is authority for the view that the trial 
Judge may properly direct the attention of the jury to a 
party’s suppression or spoliation of, or other willful fail¬ 
ure to produce, evidence, and authorize the drawing of 
unfavorable Inferences therefrom, there is also authority 
denying the propriety of such Instructions as constituting 
an Improper comment on the evidence. 

In view of general rules permitting the drawing 


of an inference unfavorable to a party who is 
chargeable with suppression or spoliation of, or 
other willful failure to produce, evidence, as dis¬ 
cussed in Evidence § 156, there is authority for the 
view that the trial judge may properly direct the 
attention of the jury to such failure,*^^ and may au¬ 
thorize them to consider the intentional withholding 
of evidence, general, to draw an unfavorable 
inference from failure to produce, or from suppres- 
sion.76 The rule permitting a reference to failure 
to produce evidence may be applicable where there 
is a failure to call witnesses who are under the con¬ 
trol of a party,77 and it has been held or recognized 
that the trial judge may instruct the jury to the ef¬ 
fect that failure of a party to call a witness under 
his control or naturally favorable to him to testify 
as to a material matter peculiarly within the knowl¬ 
edge of such witness is a circumstance which they 
may take into consideration as creating an inference 
or presumption unfavorable to the party who failed 
to call the witness ;78 an instruction which prevents 
the jury from drawing such inference or presump¬ 
tion is erroneous,79 and it is proper to refuse a re¬ 
quest for such an instruction.*^^ 

In some jurisdictions, however, on the theory that 
the inference to be drawn from failure to call wit¬ 
nesses is one of fact and not of law, as discussed in 
Evidence § 156, the propriety of an instruction to 
the effect that an unfavorable inference may be 
drawn from failure to call witnesses has been 
denied on the ground that it would be an improper 
comment on the evidence,and a requested in- 


the Jury that part of certificate show- 
InfiT cause of death.—^Duffy v. 42nd 
Street, M. & S. N. A. Ry. Co., supra. 

7a Ho.—Runnels v. Allen’s Bistate, 
App., 184 S.W.2d 740- 

71. Tex.—Texarkana Gas & Electric 
C6. V. Lanier. 126 S.W. 67. 59 Tex. 
Civ. App. 198. 

7a. N.H.—^Mussrave v. Great Palls 
Mfg. Co., 169 A 583, 86 NJBL 376. 

73. Ind.—^Looser v. Simpson, 39 N.E. 

2d 945, 219 Ind. 572. 

Vadue Influenoa 

Where testator’s daughter, in will 
contest, was not competent to testi¬ 
fy as to testator’s declarations to her 
for purpose of showing undue Infiu- 
ence, instruction authorizing jury to 
consider her testimony as to such 
declarations on subject of undue in- 
fiuence when called as witness by ad¬ 
verse party was erroneous.—Looser 
V. Simpson, supra. 

74, Ga.—Shiver & Barnett v. Pire- 
men’s Ins. Co., 2 S.E.2d 760, 60 Ga. 
App. 57. 

64 C.J. p 513 note 53. 


Necessity for instruction see infra 
§ 312. 

Sufficiency of subject matter of In¬ 
struction see infra § 355. 

Where there was at least some evi¬ 
dence to authorize the charge, it was 
not error to charge concerning the 
statutory presumption arising £rom 
failure to produce evidence.—Shiver 
& Barnett v. Firemens Ins. Co., su¬ 
pra. 

75. Ind.—Wabash Portland Cement 
Co. V. Stevens, 178 N.B. 5, 93 Ind. 
App. 208. 

Tenn.—Stafford v. Stafford, 1 Tenn. 
App. 477. 

64 C.J. p 518 note 54. 

7a Ind.—Bowes v. Lambert, 51 N.E. 
2d 83, 114 Ind.App. 864, rehearing 
denied 51 N.BL2d 897, 114 Ind.App. 
864. 

Iowa.—West Branch State Bank v. 
Farmers Union Exchange, 268 N. 
W. 155, 221 Iowa 1382. 

Tenn.—National Life & Acc. Ins. Co. 
V. Bddlngs, 221 S.W.2d 695, 188 
Tenn. 512—Bennett v. Buffle, 198 
S.W.2d 287, 29 TenmApp. 526. 

64 CaJ. p 513 note 55. 
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Xnstmotlon. on. failure to call physi- 
oian held properly refused 
Instruction that testimony of 
plaintiff’s physicians, whom plaintiff 
failed to call, would be presumed un¬ 
favorable to plaintiff was properly 
rejected as a comment on the evi¬ 
dence.—Smith V. Kansas City Public 
Service Co., 56 S.W.2d 838, 227 Mo. 
App. 675. 

77. Ga—^Mayo v. Owen, 67 S.E.2d 
709, 208 Ga 483—Lasseter v. Green, 
42 S.E.2d 480, 202 Ga 148—-Shiver 
& Barnett v. Firemens Ins. Co., 2 
S.E.2d 760, 60 GaApp. 57. 

64 C.J. p 513 note 56. 

7a Ga—^Mayo v. Owen, 67 S.E.2d 
709, 208 Ga 483. 

64 C.J. p 513 note 57. 

79. Conn.—OBhzo v. Geremlah, 142 A 
461, 107 Conn. 670. 

80. Md.—United R., etc.. Co. v. Clo- 
man, 69 A 879, 107 Md. 681. 

81. Mo.—Hartman v. Hartman, 284 
S.W. 488, 314 Mo. 305. 

64 C.J. p 614 note 6L 
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struction that such imfavorable inference may he 
drawn is properly refused.*^ Jn general, instruc¬ 
tions as to the effect of failure to produce evidence 
should not be given where there is no showing that 
the evidence would be relevant,and, according to 
some cases, where defendant offers no evidence but 
rests on the claim that the evidence of plaintiff 
is so inherently improbable as to discredit plain¬ 
tiffs claim.*^ Furthermore, it has been hdd or 
recognized that an instruction to the effect that an 
unfavorable inference may be drawn from failure 
to call a certain witness should not be given where 
the evidence of such witness would not be admis¬ 
sible where his evidence would be merely cumu¬ 
lative where defendant has sufficiently met 
plaintiff^s case without calling additional witness¬ 
es;®^ where the witness or witnesses who are not 
called have no other or better knowledge of the 
matter in dispute than witnesses who have testi¬ 
fied;®® where a particular witness’ evidence would 
be competent for both parties, and the witness is 
equally accessible to both parties;®® where the wit¬ 
ness, although called by a party, was withdrawn 
by him without being examined, and there was 
nothing to show that he was in any way under the 
power and control of such party;®® or where there 
is nothing which defendant could contradict or ex- 
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plain by witnesses whom defendant has not called.®^ 
In short, an instruction which extends the rules of 
law permitting inferences unfavorable to the party 
who fails to call witnesses to cases not within the 
scope of such rules should not be given,®® and, if 
such instruction is requested, the request is properly 
refused.®® 

It has been held that it is improper to charge that 
the jury may consider the failure of a party to waive 
a statutory privilege and to permit an otherwise 
incompetent witness to testify.®^ Where a party's 
failure to call a certain witness may not be under¬ 
stood by the jury, the view has been taken that the 
court may properly inform the jury that such person 
is not a competent witness where such is the case.®® 
So also, it has been held that the fact that the 
party who may waive the privilege as to the in¬ 
competency of a certain person fails to call such 
person as a witness should not influence the ver¬ 
dict.®® It is not improper to instruct that no 
unfavorable inference is to be drawn from the 
failure of a party’s attorneys to testify,®*^ that there 
is no presumption that witnesses whom a party has 
endeavored to produce would testify against him,®® 
or that plaintiff in an action for a personal injury 
was not bound to call a person who took him home 
after the accident and was in court at the trial.®® 


82. Mo.—Crapson v. United Chatau- 
<Xua Ck>., App., 37 S.W.2d 966. 

88. Ark.—-Worthington v. Curd, 15 
Ark. 491. 

84. Ill.—Smith V. Chicago City Ry. 
Co., 166 ni.App. 190. 

85. Cal.—Carpenter v. Bailey, 29 P. 
1101, 94 Cal. 406. 

64 C.J. p 514 note 66. 

86. Ala.—Carter v. Chambers, 79 
Ala. 228. 

87. Del.—Corpus Juris cited in 
Buckley v. R. B^ Johnson & Co., 
25 A.2d 392, 396, 2 Terry 546. 

64 C.J. p 514 note 67. 

88. N.T.--Pitzpatrick v. WoodruflC, 
47 N.T.Super. 436, 21 App.Div. 484. 

Wash.—Wright v. Safeway Stores, 
109 P.2d 642, 7 Wash.2d 841, 136 
A.Ii.R. 1867. 

89. Wash.—Rosenstrom v. North 
Bend Stage Idne, 280 P. 982, 164 
Wash. 67. 

64 C.J. P 614 note 69. 

90. Ga.—^Anderson v. Southern R. 
Co., 33 S.B. 644, 107 Ga. 500. 

91. N.T.—Flynn v. New York Bl. R. 
Co., 60 N.T.Super. 376—Fitspatrlck 

V. Woodrullt 47 N.T.Super. 486. 

92. Iowa.—Miller v. Dayton, 10 N. 

W. 814, 67 Iowa 423. 

64 C.J. p 614 note 72. 


BvideiLce was h^ld insufflclent to 
show that defendant had evidence in 
his power which he had failed to ad¬ 
duce, or that he relied on weak and 
inferior evidence instead of more 
satisfactory evidence within his pow¬ 
er to produce, so that an instruction 
on presumption arising from failure 
to produce evidence was error.—Bros- 
nan v. Liong, 44 SJE12d 809, 76 Ga. 
App. 887. 

Minister failing call Sunday school 
teadber 

In minister's action for slander 
where minister had not called as a 
witness a teacher of one of his Sun¬ 
day school classes who was also dis¬ 
trict attorney, charge that failure to 
call the teacher sustained inference 
that his evidence, had he been called, 
would have been unfavorable to min¬ 
ister, was held reversible error.— 
Musso v. Miller, 38 N.T.S.2d 61, 265 
App.Div. 57. 

poorly kept books; missing papers 

Pact that books were poorly kept 
by defendant and that certain deposit 
slips, checks, and bank statements 
were missing did not authorize a con¬ 
clusion that defendant was holding 
back evidence within his power to 
produce or that he had more certain 
and satisfactory evidence which he 
withheld from the Jury so as to war¬ 
rant an instruction on presumption 

m 


that arises from failure to produce 
evidence.—^Brosnan v. Long, 44 S.B.2d 
809, 75 Ga.App. 837. 

Witness not nndev oontrbl of defend¬ 
ant 

Court erred in calling attention of 
Jury to statement made by plaintUTs 
counsel during summation with re¬ 
spect to failure of defendant in auto¬ 
mobile collision case to call as wit¬ 
ness a woman not under control of 
defendant who was driving an auto¬ 
mobile on street where accident oc¬ 
curred, since Jury might have been 
misled.—Shea v. Danna, 62 N.T.S.2d 
81, 270 App.Dlv. 698. 

93. N.T.—Baldwin v. Brooklyn 

Heights R. Co., 91 N.T.S. 69, 99 
App.Div. 496. 

94. Ind.—^Brackney v. Fogle, 60 N.1J. 
303, 156 Ind. 536. 

95. Ill.—McMillen v. Betz, 224 lU. 
App. 117. 

64 C.J. p 614 note 75. 

96. Ind.—Mortimer v. Daub, 98 NJS. 
845, 52 Ind.App. 30. 

97. Me.—Freeman v. Fogg, 19 A. 907, 
82 Me. 408. 

98. Ga.—Graham v. Hightower, 118 
S.B. 699, 30 GaApp. 625. 

64 C.J. p 614 note 78. 

99. N.T.—Paverman v. Joline, 120 
N.T.S. 64. 
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§ 271 TRIAL 

b. ITonproduction of Books and Docnmaits 

Non production of documents or writings, after due 
demand to produce them, may be aliuded to In the in¬ 
structions as a circumstance strengthening the case of the 
demanding party, and unfavorable inferences may be 
suggested from a party's suppression or spoliation of 
documentary evidence. 

In accordance with general rules and subject to 
applicable limitations, considered supra subdivision 
a of this section, the propriety of alluding to with¬ 
holding documents or writings, after due demand to 
produce them, as a circumstance strengthening the 
case of the demanding party,t and, in general, of 
suggesting an unfavorable inference from a party’s 
suppression or spoliation of documentary evidence,^ 
has been recognized, and it has been held that, if a 
party fails or refuses to produce books or documents 
when ordered by the court, it is proper to charge 
that the jury may presume that the books and 
documents would operate against his claim.® Such 
an instruction should not be g^ven, however, where 
the books or documents in question are not admis¬ 
sible.^ 

e. Failure of Party to Testify or Appear 

Under tlie view that the right of a party to testify 
in his own behalf is a personal privilege, it la error for 
the court to call attention to his failure to do so; the 
usual view Is, however, that the court may properly In¬ 
struct the Jury that they may consider a party's failure 
to testify. 

According to one view, since the right of a party 
to a dvil action to testify in his own behalf is a 
personal privilege, if he fails to avail himself of 
the right it is error for the court, in an instruction, 
to call the attention of the jury to the fact in any 
way.® The view usually taken, however, is that it 
is proper for the court to instruct the jury that they 
may take into consideration a party’s failure to 
testify.® In accordance with this rule, the failure 


of a party to testify as to material facts within his 
knowledge makes it proper for the court in instruct¬ 
ing the jury to direct their attention to such fail¬ 
ure as a matter that they may consider,*^ and give 
such weight as they think it may deserve,® or even 
more directly to permit or suggest that inferences 
unfavorable to the parly who fails to attend the 
trial® or to testify^® may be drawn. If there is 
nothing to show that such facts are within the 
knowledge of the party, the giving of such instruc¬ 
tion is erroneous.^^ It is also erroneous where the 
adverse party has failed to make out his cas^e.^®" 
Where parties are incompetent to testify in their 
own behalf, it is proper for the court so to instruct 
the jury.i® Where defendants are not permitted 
to take the stand, it is error for the court to charge 
that the jury might infer that defendants would not 
have contradicted plaintiff.i^ A requested instruc¬ 
tion as to unfavorable inferences from failure to* 
testify is properly refused where it is expressed in 
such terms as to invade the province of the jury.i®- 

The circumstances may be such that an instruction 
that the absence of a party should not influence the 
jury may not be error.^® 

Action against estate or representative of de¬ 
cedent The view has been taken that it is errone¬ 
ous for the court to use language in its instructions 
to the jury from which unfavorable inferences may 
be drawn from a defendant’s claiming his statutory 
privilege of objecting to the competency of plain¬ 
tiff as a witness in an action against the estate of a 
decedent,and an instruction to the effect that 
the taking advantage of statutory restrictions or 
privileges with respect to testimony by a party as 
to personal transactions or communications with a 
decedent should not be taken into consideration has 
been upheld.^® 


1. Pa.—'Frick v. Barbour, 64 Pa. 
120 . 

а. Mlim.—Knott v. Ekwley, 203 N. 
W. 785, 168 Minn. 239. 

64 aj. p 514 note 82. 

8. Vt—F. R. Patch MfST- Co. v. Pro¬ 
tection liOdsro Ko. 215, I. Au M., 66 
A. 74, 77 Vt. 294, 107 Am.SS.R. 766. 

4 , N.T.—Schapiro v. Levy, 91 N.T.S. 
1044, 101 App.Div. 444—^Rosenbery 
V. Goldstein. 146 N.T.S. 1009. 

5. Ill.—^Moore v. Wirlaht, 90 HL 470. 
64 C.J. p 515 note 87. 

б. TT.S.—U. S. V. Grannls, CLAJT.O., 
172 F.2d 507, certiorari dexiled 69 
S.Ct 1160, 337 U.S. 918, 93 UFd. 
1727. 

22 C.J. p 122 note 81 Ca], 


7. U.S.—XT. S, V. Grannis, supra. 

64 C.J. p 515 note 88. 

8. Iowa.—^Miller v. Dayton. 10 N.W. 
814, 57 Iowa 428. 

Me.—^Unlon Bank v. Stone, 50 Me. 595, 
79 Ain.D. 631. 

8. Minn.—Wilson v. Korthwestem 
Nat. lu Ins. Co., 114 N.W. 251, 103 

Minn- 35. 

N.Y.—Brooks V. Steen, 6 Hun 516, 

10. Minn.—Wilson v. Northwestern 
Nat. li. Ins. Cow, 114 N.W. 251, 103 
Minn. 85. 

64 GJr. p 515 note 91. 

11. Mich.—Hitchoock v. Davis, 49 N. 
W. 912, 87 Mich. 429. 

64 C.J. p 615 note 92. 

12. Pa.—American Underwriters’ 

Assoc. V. George, 97 Pa. 238* 
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13. Ga.—^Matthews v. Blanos, 40 S.R. 
2d 715, 201 Ga. 549. 

Contracts with decedents 
Ga.—Matthews v. Blanos, supra. 

Mo.—Whistler v. Bond, App., 87 S.W- 
2d 287. 

14. N.Y.—Sacks v. Accomando, 35 
N.Y.S.2d 488. 

15. Tenn.—Fisher v. Travelers’ Ins. 
Co., 188 S.W. 816, 124 Tenn. 450r 
Ann.Cas.l912D 1246. 

16. Ohio.—Brown v. Bray, 16 Ohio 
Cir.Ct., N.S., 165, affirmed 94 N.BL 
1102, 83 Ohio St. 462. 

17. Mich.— liUdlow V. Pearl, 21 N.W. 
315, 55 Mich. 312. 

64 C.jr. p 515 note 96. 

18. W.Va.—^Hancock r. Snider, 133 
S.B. 131, 101 w:Va. 685. 
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§ 272. Statement and Review of Evidence 

In the absence of any statutory prohibition, the court 
may state the evidence to the jury, provided It is fairly 
done. 

In the absence of any statutory or constitutional 
provision prohibiting such practice,!^ although it 
is not necessarily the duty of the court to sum up 
or state the evidence, as ^scussed infra § 307, and 
although recollection of the evidence is for the 
jury and not the court,20 it is the privilege of the 
court to state the evidence^i which, if exercised, 
must be impartial and all material evidence on both 
sides fairly presented,avoiding any misstatement 
of the facts or evidence.^3 Such practice is not an 
infringement of a statutory or constitutional provi¬ 
sion prohibiting the expression of opinion by the 
trial court on issues of fact^^ or prohibiting com¬ 
ments on the evidence or witnesses,26 and the pro¬ 
priety of stating evidence which is undisputed and 
which is admitted to be true by both parties has 
been recognized.26 So a statement that there is 
certain evidence or testimony in the case is not 
error where the statement is true^^ and the signifi¬ 
cance of the testimony is left to the jury,28 and a 
like rule applies to a statement that there is no 
evidence as to a certain matter.28 

Under express constitutional or statutory provi¬ 
sion, permitting the court to "state the testimony,^’ 
or to "state the evidence,*^ the court may sum up 
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the evidence,28 and may state its recollection of 
what has or has not been testified to, submitting the 
whole matter to the consideration and judgment of 
the jury.21 While the court is not required to state 
its recollection of the evidence with nice exactitude 
for both sides, if such summary is made it must be 
fair to both sides to the extent that it is not one¬ 
sided or so warped that it must be regarded as 
prejudicial to one side in its effect on the jury.22 
The court may state that there is no direct evidence 
on a particular subject,^® that certain evidence has 
been offered on a particular subject,^^! and that cer¬ 
tain testimony has been given,2® provided it states 
it with accuracy and not in a manner to mislead 
the jury.22 The court may also inform the jury 
what the evidence of a particular witness is where 
there is a dispute as to such evidence.27 A statute, 
however, requiring the court to declare and explain 
the law arising on the evidence does not necessarily 
require that the evidence be stated except to the 
extent necessary to explain the application of the 
law thereto.22 Where it becomes necessary or 
advisable for the court to point up or summarize 
certain evidence in order to assist the jury in ap¬ 
plying the law, the court should exercise care to 
do so fairly to both parties and not mislead the 
jury as to the evidence, or leave the impression that 
the court is deciding an issue of fact which is 
properly for their detennination.22 


19. Lia.—Smith v. Parker, App., S9 
So.2d 718. 

S.C.—Jones v. SUbert, 34 S.£2.2d 796, 
211 S.C. 658. 

Wash.—^Heitfeld v. Benevolent and 
Protective Order of Keelers, 220 
P.2d 655, 36 Wash.2d 686, 18 
2d 983. 

64 C.J. p 615 note 99. 

20. N.C.—^Bryant v. Reedy, 200 S.B. 
896, 214 N.a 748. 

21. U.S.—Woodward v. XT. S., C.A. 
Mo., 185 P.2d 134, reversed on oth¬ 
er grounds 71 S.Ct. 606, 341 U.S. 
112, 95 L.S3d. 670. 

Conn.—^Mavrldes v. Lyon, 193 A. 605, 
128 Conn. 178. 

Md.—Snyder v. Cearfoss, 67 A.2d 786, 
190 Md. 151. 

Ohio.—^Ribarin v. Kessler, 70 N.B.Sd 
107, 78 Ohio App. 289. 

Pa.—Voitasefskl v. Pittsburgh Rys. 
Co., 69 A.2d 870, 868 Pa. 220—Wp- 
pincott V. Warren Apartment Co., 
167 A. 590, 312 Pa. 480—McDade v. 
Lohrey C^ Oom.PL, 27 Wajsh.Co. 
225. 

64 C.J. p 615 note 2. 

SununatLon of testtmony luHBL poropex 
N.C.—Bryant v. Reedy, 200 ^.B. 896, 
214 N.C. 748. 


2d 493, 195 Md. 314—Larkin v. 
Smith, 37 A.2d 340, 183 Md. 274. 
Ohio.—^Ribarin v. Kessler, 70 NJB.2d 
107, 78 Ohio App. 289. 

23. Conn.—Ladd v. Burdge, 48 A2d 
752, 132 Conn. 296. 

24. Me.—^Hamlin v. Treat, 82 A. 909, 
87 Me. 810. 

64 C.J. p 516 note 8. 

25. Hawaii—^Bannister v. Lucas, 21 
Hawaii 222. 

26. Alaska.—Williams v. Alaska 
Commercial Co., 2 Alaska 48. 

Assumption of uncontroverted or ad¬ 
mitted facts in general see infra S 
282. 

27. Wis.—Barlow v. Poster, 136 N. 
W. 822, 149 Wis. 613. 

64 O.J. p 516 note 6. 

28. N.J.—Halpin v. TUlou, 126 A. 
665, 2 N.J.Misc. 1100. 

29. U.S.—Smyth Sales v. Petroleum 
Heat & Power Co., C.CALN.J., 141 
F.2d 41. 

Mich.—McDuffie v. Root, 1 N,W.2d 
544, 800 Mich. 286. 

64 CJ. p 516 note 8. 

Assumption of non-ezistejice of facts 
see infra 5 283. 

80. Masa—njeroma v. McNally, 86 N. 

H.2d 638, 324 Mass. 385. 

64 CJ. p 516 note 9. 
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31. Mass.—Gulnan v. Famous Play- 
ers-Lasky Corporation, 167 N.B. 
235, 267 Mass. SOL 

64 O.J. p 516 note 10. 

32. U.S.—^McGlothan v. Pennsyl¬ 
vania R. Oo., C.A.Pa., 170 F.2d 121 
—Sperber v. Ocmneetlcut MuL Life 
Ina Co., C.CAJICO., 140 F.2d 2, cer¬ 
tiorari dsnied 64 S.Ct 089, 321 TJ.S. 
798, 88 UBd. 1087. i 

33. Mass.—Maynard v. Tyler, 46 N. 
K 418, 168 Mass. 107. 

34. CaL—^Hughes v. Duncan, 800 P. 
147, 114 CalJ^pp. 676. 

35. Cal.—^Bruce v. Western Pipe & 
Steel Co., 169 P. 660, 177 Cal. 25— 
Ellet V. Los Altos Country Club 
Pro-perties, 264 P. 270, 88 Cal.App. 
740. 

36. CaL—^Bruce v. Western Pipe & 
Steel Co., 169 P. 660, 177 CaL 25. 

64 C.J. p 516 note 14. 

37. Ala.—Folmar v. Siler, 31 So. 719, 
182 Ala 297. 

38. N.C.—-Martin Plying Service v. 
Martin, 62 S.B.2d 528, 288 N.C. 17. 

BvldeiLoe held not mffioieatly stated 
N.C.—Martin Flying Service v. Mar¬ 
tin, supra 

38. KL—aClB^ V. Bessette, 94 A.2d 
25S. 


22. Md.—Reindollar v. Kaiser, 78 A. 
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§§ 272-273 TRIAL 

Under statutory permission the trial judge may 
give his recollection of the testimony on a point 
in dispute.40 In some jurisdictions an intimation 
by the court of what it believes the testimony is 
with respect to a certain matter constitutes im¬ 
proper comment,^^ and the view has been taken that 
it is not proper for the court to state positively to 
the jury what the testimony of certain witnesses 
was on a material question.^2 Some statutes pro¬ 
vide that, if the court states the testimony to the 
jury, it must inform the jury that they are the ex¬ 
clusive judges of all questions of fact.^3 The pro¬ 
priety of a statement that all of a certain class of 
witnesses agree as to a certain matter has been 
recognized where there is such agreement^^ 

Admissions. Statements by the court showing ad¬ 
missions made by the parties in the course of the 
trial are not erroneous, ^5 and such statements are 


not an improper comment on the evidence.^® State¬ 
ments that certain matters are admitted are improp¬ 
er where no such admission is made.^^ 

§ 273. Comments on Evidence in General 

Where comments on the evidence are prohibited, and 
likewise In those Jurisdictions where comments are per¬ 
mitted, the court must not, by Its comments, invade the 
province of the jury. 

While comment on the evidence is sometimes 
inhibited by express constitutional or statutory pro- 
visions,48 and there are in some jurisdictions deci¬ 
sions broadly stating that the court must not com¬ 
ment on the evidence, and holding instructions im¬ 
proper or erroneous for such reason,the mle is, 
even in those jurisdictions where comment is per¬ 
mitted,^0 that the court must not invade the province 
of the jury by its comments in its instructions.^! 


40. Neb.—Stephens v. Patterson, 46 
N.W. 154, 29 Neb. 697. 

64 C.J. p 516 note 16. 

41. Mo.—^Thomas v. Farmers’ Nat. 
Bank of Ludlow, App., 286 S.W. 
876. 

'64 C.J. p 616 note 17. 

42. Ind.—^Eillian v. Kiffenmann, 67 
Ind. 480. 

Miss.—Southern R. Co. v. Kendrick, 
40 Miss. 374, 90 Am.D. 332. 

48. Cal.—Gately v. Campbell, 67 P. 

567, 124 CaJ. 620. 

64 C.J. p 616 note 19. 

44. NJa.— Jordan v. Boston & M. R. 

R., 118 A. 890, 80 NJ3L 106. 

64 C.J. p 616 note 20. 

46. U.S.—United Verde Copper Co. v. 
Jordan, C.C.A.Arlz., 14 F.2d 299, 
certiorari denied 47 S.Ct 248, 273 

U. S. 734, 71 L.Bd. 865. 

64 C.J. p 616 note 21. 

46. Mo.-^tate ex rel. Kansas City 
Title & Trust Co. v. Otto, 276 S.W. 
96, 220 Mo.App. 429. 

47. Ark.—^Lakenan v. Prophltt, 32 S. 
W. 384, 61 Ark. 631. 

64 C.J. p 616 note 28. 

48. La—Smith v. Parker, App., 69 
So.2d 718. 

Wash.—^Heitfeld v. Benevo-lent and 
Protective Order o-f Kefflers, 220 P. 
2d 665, 36 Wash.2d 686, 18 AL.R.2d 
983. 

64 C.J. p 617 note 25. 

InstzuotloiL properly refused 
Ariz.—Singleton v. Dunn, 224 P.2d 
643, 71 Ariz. 160. 

Del.—^Buckley v. R. H. Johnson & Co., 
26 A.2d 392, 2 Terry 646. 

64 C.J. p 617 note 26 [b]. 

49. Fla.—^Llthffow Funeral Centers 

V. Loftin, 60 So.2d 746. 

Mo.—Smith v. Grerhardt, App., 220 S. 

W. 2d 85—Cannon v. S. S. Kresge 
Co., 116 S.W.2d 669, 233 Mo.App. 
178—Henry v. First Nat. Bank, 116 


S.W.2d 121, 232 MoA.pp. 1071—In 
re Bearden, App., 86 S.W.2d 686. 

Or.—Wilson v. State Indus. Accident 
Commission, 219 P.2d 138, 189 Or. 
114. 

R.L—^Pompei v. Cassette, 7 Au2d 198, 
63 R.I. 74. 

Utah.—Mecham v. Allen, 262 P.2d 
285. 

64 C.J. p 516 note 24. 

SCustruotloii. held properly refused as 
comment on evidence 

Mo.—Wilcox V. Coons, 241 S.W.2d 
907, 362 Mo. 381. 

64 C.J. p 616 note 24 [b]. 

SO. U.S.—^Woodward v. U. S., C.A. 
Mo., 186 F.2d 134, reversed on other 
srrounds 71 S.Ct. 606, 341 U.S. 112, 
95 L.Ed. 670—Virginian Ry. Co. v. 
Armentrout, C.aA.W.Va„ 166 F.2d 
400, 4 A.L.R.2d 1064—Order of 
United Commercial Travelers of 
America v. Tripp, C.CA-Colo., 63 
P.2d 37. 

Cal.—Rutherford v. Standard Engi¬ 
neering COrp., 199 P.2d 364, 88 Cal. 
App.2d 654—Holibaugh v. Kishero 
Ito, 69 P.2d 871, 21 CalALpp.2d 480. 

Conn.—Ladd v. Burdge, 43 A.2d 752, 
182 Conn. 296—Mavrides v. Lyon, 
193 A. 605, 128 Ck)nzL 173. 

Md.—Snyder v. Cearfoss, 67 A.2d 786, 
190 Md. 161. 

Mich.—Cook V. Vineyard, 289 N.W. 
181, 291 Mich. 376—Burpee v. Lane, 
266 N.W. 484, 274 Mich. 626. 

N.J.—Jones v. Lahn, 63 Au2d 804, 1 
N.J. 858—Davis v. Gibbs, 9-3 A.2d 
206, 23 N.J.Super. 658—Dicker v. J. 
G. Martin Box Co., 21 A.2d 695, 127 
N.J.Law 186—Wilcox v. Christian 
and Missionary Alliance, 12 A2d 
709, 124 N.J.Law 627—SUversbein 
V. Schneider, 164 A. 480, 110 N.J. 
Law 239. 

Pa.—West V. Atlantic Refining Co., 
62 Pa.Di8t & Co. 698, 1 Lebanon 
343—Morris v. Emmons, Com.Pl., 
32 Del.Co. 889—NevUng v. Pruden¬ 
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tial Ins. Co. of America, Com.PL, 27 
West.Co. 167. 

R.L—Reynolds v. Davis, 179 A. 613, 
56 R.L 206. 

64 C.J. p 517 note 28. 

BL U.S.—Woodward v. U. S., CJL 
Mo., 186 F.2d 134, reversed on oth¬ 
er grounds, 71 S.Ct 605, 341 U.S. 
112, 96 luEd. 670—Virginian Ry. 
Co. V. Armentrout, C.C.AW.Va., 
166 F.2d 400, 4 A.L.R.2d 1064—Or¬ 
der of United Commercial Travel¬ 
ers of America v. Tripp, C.C.A. 
Colo., 63 F.2d 37. 

Lcl—S mith V. Parker, App., 69 So.2d 
718. 

N.J.—Jones v. Lahn, 63 A.2d 804, 1 
N.J, 368—Davis v. Gibbs, 93 A2d 
206, 23 NJ.Super. 658—Licker v. J. 
G. Martin Box Co., 21 A.2d 595, 127 
N.J.Law 136—Wilcox v. Christian 
and Missionary Alliance, 12 A2d 
709, 124 N.J.Law 627—Silverstein 
V. Schneider, 164 A. 480, 110 N.J. 
Law 239. 

Pa.—^Morris v. Emmons, COmPL, 82 
DeLCo. 389—Nevling v. Prudential 
Ins. Co. of America, Oom.PL, 27 
WestCo, 157. 

R.L—^Reynolds v. Davis, 179 A. 613, 
65 RL 206. 

64 C.J. p 517 notes 26, 29. 

**For a charge to constitute a com¬ 
ment on the evidence it must bear 
on the credibility of evidence or tes¬ 
timony, or the effect of evidence.”— 
Traders & General Ins. Oo. v. Davis, 
Tex,ClvA.pp., 209 S.W.2d 968, 968, re¬ 
fused no reversible error. 

Oommant on evidence held proper 
(1) In general. 

U.S.—Woodward v. U. S., <XA.Mo., 185 
F.2d 134, reversed on other grounds 
71 S.Ct 606, 341 U.S. 112, 96 L.Ed. 
670. 

Cal .—^Holibaugh v. Kishero Ito, 69 P. 

2d 871, 21 CaLApp.2d 480. 

Conn.—^Mavrides v. Lyon, 193 A. 605, 
123 Conn. 173. 
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Where comment is permissible, the making of 
such comment52 and the extent thereof^s are mat¬ 
ters largely within the discretion of the trial judge. 
The trial judge’s discretion, however is not arbitrary 
and uncontrolled, but judicial, and is to be exercised 
in conformity with the standards governing his 
judicial oflEce.^^ The comment must be fair and 
impartial,65 and made only on evidence properly 
admitted with opportunity afforded the opposing 
party to answer or in any other way to meet it.56 
It is no objection to such comments that they will 
tend to tmcover the weakness of a weak case, the 


TRIAL §§ 273-274 

diiHcnlties of a difiScult case^ or the strength of a 
strong case.®^ 

§ 274. Exclusion of Evidence and Other Mat¬ 
ters from Consideration of Jury 

The Jury may be Instructed to disregard, or the court 
may withdraw from their consideration, evidence or other 
matters which they should not consider. 

The trial judge may in his instructions direct the 
jury to disregard, or may withdraw from the jur/s 
consideration, evidence or other matters which the 
jury should not consider,^® as, for example, where 


Mass.—National Shawmut Bank of 
Boston V. Hallett, 78 N.S.2d 624, 
322 Mass. 596. 

Mich.—C?ook V. Vineyard, 289 N.W. 
181, 291 Mich. 375. 

Pa.—Gentile v. Mcljauirhlin, 164 A. 
71, 107 Pa.Super. 489. 

(2) Where court told Jury that It 
was only commenting^ thereon and 
that Jury was entitled to dlsreg^ard 
its viewB.—Duehren v. Stewart, 102 
P.2d 784. 89 CalJV.pp.2d 201. 

(8) 'Where court stated that the 
Jury should grive the testimony such 
credit as they thougrht it merited, 
even though failing to Infonn the Ju¬ 
ry that their opinion of the testimony 
and not that of the court was control¬ 
ling.—Cook V. Vineyard, 289 N.W. 
181, 291 Mich. 875. 

(4) Where conaments were In ac¬ 
cordance with the proofs and con¬ 
tained instruction to disregard any 
comment which was at variance with 
Jur 3 r*s recollection of facts.—Hala v. 
Worthington, 81 A.2d 844, 180 N.J. 
Law 162. 

(5) Where co-mment concerned a 
proved fact.—^Tevis v. Proctor & 
Gamble Distributing Oo., 113 S.W.2d 
64, 21 TemuApp. 494. 

Oomment on legal effect of atatntory 
violatioiL held proper 
Pa.—West V. Atlantic Befinlng Co., 62 
Pa.Dlst St Co. 598, 1 Lebanon 843. 

Ihstmotioiui held not to constitute 
comment on evidence 

(1) In general. 

Mo.—Wilcox V. Coons, 241 S.W.2d 
907, 362 Mo. 381—Plsher v. Duster, 
App., 245 S.W.2d 172—Smith v. Chi¬ 
cago, R. 1. & P. Ry. CO., App., 104 
S.W.2d 1060. 

Tex.—Texas Emp. Ins. Ass’n v. Hat¬ 
ton, Civ.App., 262 S.W.2d 754, re¬ 
versed on other grounds. Sup., 255 
S.W.2d 848—^Traders & General Ins. 
C6. V. Davis, Civ.ApPn 209 S.W.2d 
963, refused no reversible error. 

(2) Instruction directing the Jury's 
attention to elements which they may 
consider in estimating damages.— 
Spalding v. Robertson, 206 S.W.2d 
617, 367 Mo. 37. 

(8) Instruction reauirlng finding 
of essential facts to a verdict In far 


vor of a defendant.—Stephens v. Kan¬ 
sas City Gas Co., 191 S.W.2d 601, 364 
Mo. 835. 

(4) Instruction as to legal effect of 
uncontroverted evidence.—Ivory v. 
Cincinnati St Ry. Co., 8 Ohio Supp. 
22 . 

(5) Instruction containing an in¬ 
correct definition of tenns.-—^Traders 
& General Ins. Co. v. Davis, supra. 
Instruotloiui held erroneous 

Utah.—Jensen v. Logan City, 57 P.2d 
708, 89 Utah 347. 

Ihstruotions held not erroneous 
(1) In general. 

Ariz.—City of Phoenix v. Bterlan, 255 
P.2d 609, 75 Ariz. 290. 

Mo.—Teel V. May Dept Stores Co., 
176 S.W.2d 440, 862 Mo. 127. 

Wash-—^Lucci v. Lucci, 99 P.2d 398, 
2 Wash.2d 624. 

64 C. J. p 517 note 26 [hi, 

<2) In identifying a written instru¬ 
ment—Weil Clothing Oo. v. National 
Garment Co., Mo.APp., 148 S.W.2d 
586. 

62. U.S.—Virginlaji Ry. CO. v. Arm- 
entrout C.CLA.W.Va., 186 F.2d 400, 
4 A.L.R.2d 1064. 

Conn.—^Ladd v. Bizrdge, 43 A.2d 762, 
182 Conn. 296—Corriveau v. Associ¬ 
ated Realty Corp., 188 A. 436, 122 
Conn. 253—Schiesel v. S. Z. Poll 
Realty Co., 142 A. 812. 108 Conn. 
115. 

NJBL—Cleveland v. Reasby, 88 A.2d 
554, 92 N.H 518. 

Discretion held not abused 

(1) In general. 

Conn.—Finance Discount Corp. v. 
Hurwltz, 88 A.2d 385, 188 Cbnn. 
636. 

Md.—Snyder v. Cearfoss, 57 A.2d 786, 
190 Md. 151. 

Vt—Wilson V. Dyer, 75 A.2d 677, 116 
Vt 342. 

(2) In refusing to charge request 
cont^ning no principle of law, but 
merely a comment on evidence.— 
Elchelberger v. Inter-City Transp. 
Co., 10 A.2d 267, 123 N.J.Law 596, af¬ 
firmed 15 A.2d 758, 125 N.J.Law 365. 
53. U.S.—Virginian Ry. Co. v. Ar- 

mentrout C.C.A.W.Va„ 166 F.2d 
400, 4 A.L.R.2d 1064. 

Mass.—R. Dunkel, Ina, v. V. Bar- 

73S 


letta Co., 18 N.E.2d 377, 302 Mass. 
7. 

Pa.—Lippincott v. Warren Apart¬ 
ment Co., 167 A. 690, 312 Pa. 480— 
Morris v. Emmons, Com.PL, 32 Del. 
Co. 389—Clark v. Rumsey, Com.Pl., 
28 DeLCb. 181. 

64 C.J. p 517 note 32. 

64. U.S.—^Virginian Ry. Co. v. Ar- 
mentrout C.C.A.W.Va, 166 F.2d 
400, 4 A.L.R.2d 1064. 

Md.—Snyder v. Oearfoss, 67 A.2d 786, 
190 Md. 151. 

65. U.S.—Virginian Ry. C?o. v. Ar- 
mentrout C.C.A.W.Va., 166 F.2d 
400, 4 A.L.R.2d 1064—^Young v. 
Travelers* Ins. Co., C.C.A.Okl., 68 
F.2d 83—Order of United Oommer- 
cdal Travelers of America v. Tripp, 
C.C.A.C 0 I 0 ., 63 P.2d 37. 

Conn.—Ladd v. Burdge, 48 A.2d 762, 
132 Conn. 298. 

64 C.J. p 517 note 30. 

Xnsteuctlou held wlthiu limits of fair 
comment 

Conn.—Green v. Stone, 185 A. 72, 121 
Ctonn. 324. 

Md.—Snyder v, Cearfoss, 67 A.2d 736, 
190 Md. 151. 

Mich.—Burpee v. Lane, 265 N.W. 484, 
274 Mich. 625. 

56. N.C.—Cummings v. Queen City 
Coach Co., 17 S.E.2d 662, 220 N.O 
521. 

57. Conn.—Ladd v. Burdge, 43 A.2d 
752, 132 Conn. 296. 

58. Fla.—^Rutig v. Lake Jem Land 
Co., 20 So.2d 497, 155 Fla 420. 

Pa—Klssell v. Motor Age Transit 
Lines, Inc., Com.Pl., 80 Erie Co. 
151, affirmed 53 A.2d 593, 357 Pa 
204. 

64 C.J. p 517 note 33. 

Withdrawing evidence generally see 
supra § 93. 

SvULenoe and other matters held 
properly excluded 

(1) In general.—Shelton v. McHan- 
ey, 92 S.W.2d 173, 338 Mo. 749. 

(2) Evidence tending to contradict 
an unambiguous written instrument. 
—^Long V. Angel, 198 So. 389, 144 Fla 
644. 

(3) Irresponsive testimony.—^Kel¬ 
ler V. Caldwell Furniture Oo., 154 S.E. 
674, 199 N.a 418. 
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the evidence is not material or relevant to the issue 
or issues,where it has no probative value,5® or 
has already been stricken from the record by mo¬ 
tion or otherwise.®! It is also proper to give an 
instruction to disregard evidence offered but not 
admitted,®3 evidence confessedly incompetent®^ or 
which does not appear in the record,®^ and also 
colloquies between the court and counsel concerning 
an alleged fact, to establish which there is no com¬ 
petent evidence.®® An instruction which properly 
excludes certain evidence from the consideration of 
the jury does not constitute an improper comment 
on the facts.®® It is improper, however, to exclude 
from the consideration of the jury evidence which 
it is proper for them to consider.®"^ 

§ 275. Nature and Scope of Issues and The¬ 
ories 

The court may state to the Jury the nature of the 
action, the issues, and the several contentions of the 


parties, provided ft Is fairly done and the province of 
the jury Is not Invaded. 

The court may state to the jury the natur#^ of 
the action®® and the issues.®® It may also charge 
as to what is not in issue,although not bound to 
do so.*^! So also, it is a matter of discretion for 
the court as to whether to leave an issue to the 
jury with general instructions sufficiently treating 
the subject, or whether to direct the jury’s attention 
to specific matters involved in that issue.^® It is 
proper for the court to state to the jury the several 
contentions of the parties^® as set forth in the 
pleadings*^^ and supported by the evidence,^® and 
may include matters fairly and reasonably inferable 
from the matters actually pleaded.^® The only 
restrictions are that the court shall state the is¬ 
sues and contentions of each party fairly,77 by giv¬ 
ing equal stress to their contentions,78 avoiding any 
argument in support of either contention,79 and 
by not invading the province of the jury.®® 


(4) statutory resrulations not In 
evidence.—^Barry v. Keeler, 76 N.B. 
2d 158. 822 Mass. 114. 

(5) Verbal testimony in conflict 
with undisputed physical facts.— 
Hahn v. Doyle, 286 N.W. 389, 136 Neb. 
469. 

(6) Self-servinsT declaration.—Ke- 
ough V. Duggan, 196 A. 398, 59 B.L 
496. 

59l U.Sw—L loy v. Paciflc Elec. Ry. 

Co., aACaL, 207 P.2d 662. 

Gla.—Bine's Truck Line v. Harwell, 
194 S.E. 399, 57 Ga.App. 136, re¬ 
versed on other grounds Harwell v. 
Blue’s Truck Line, 199 S.E. 789, 
187 Ga. 78, mandate conformed to 
Blue’s Truck Line v. Harwell, 200 
S.E. 500. 59 Ga.App. 305. 

Iowa.—State Sav. Bank of Sharps- 
burg V. Universal Credit Co., 12 
N.W.2d 890, 234 Iowa 443. 

Kan.—Thompson v. Barnette, 227 P. 

2d 120, 170 Kan. 384. 

Ky.—Commonwealth v. Hall, 203 S. 

W.2d 76. 305 Ky. 96. 

Mich.—^Nantico v. Matuszak, 84 N.W. 
2d 606, 822 Mich. 644—Gardner v. 
Boyer’s Estate, 276 N.W. 552, 282 
Mich. 552. 

Mo.—Winkler v. Macon Gas Co., 238 
S.W.2d 386, 861 Mo. 1017—Runnels 
V. Allen’s Estate^ App., 184 S.W.2d 
740. 

64 C.J. p 617 note 84. 

6a CaJ.—^Frank v. Repp & Mott, 161 
P.2d 279, 70 CalA.pp.2d 407. 

Tex.—Jones v. Jones, dvApp., 82 
S.W.2d 1035, error dismissed. 

6L CaL—Wilmot v. Golden Gate 
Inv. Co., 107 P.2d 263, 41 CalApp. 
2d 664. 

Ind.—Central Indiana Ry. Co. y, 
dark, 112 N.B. 892, 63 IndApp. 49. 
Kan.—^Thompson v. Barnette, 227 P. 


2d 120, 170 Kan. 384—Long v. Sha¬ 
fer, 174 P.2d 88, 162 Kan. 21. 

Neb.—Pranks v, Jirdon, 20 N.W.2d 
597, 146 Neb. 585. 

N.T.—^Tomaschoff v. Stapleton Drug 
Co., 80 N.T.S.2d 724, 268 AppJliv. 
728. 

Or.—^Best V. Tavenner, 21$ P.2d 471, 
189 Or. 46. 

62. Cal.—Dawson v. Boyd, 143 P.2d 
373, 61 Cal.App.2d 471. 

64 C.J. p 618 note 86. 

63. HI.—^Rogers y, Rollins, 186 DL 
App. 153. 

64. Conn.—^TefCt y. New York, N. H. 
& EL R. Co., 163 A 762, 116 Conn. 
127, 

65. Mo.—^Reutner, Klaus & Co. y. 
Nelson Chesman & Co., App., 9 S. 
W.2d 656. 

66. Wash.—Bun<^ y. McAuIay, 147 
P. 38, 84 Wash. 478. 

67. Cal.—^Bettolo y. Safeway Stores, 
64 P.2d 24, 11 CalApp.2d 430. 

64 CJ. p 518 note 39. 

68. Cal.—Klamath Lumber Co, y. 
Co-operative Land & Trust Co., 146 
P. 169, 26 Cal.App. 678. 

63. U.S.—Consolidated Elec. Cooper¬ 
ative V. Panhandle Eastern Pipe¬ 
line Co., CA.MO., 189 P.2d 777. 

N.C.—Stem Pish Co. y. Snowden, 
63 S.E.2d 557, 228 N.C. 269. 

64 C.J. p 518 note 42. 

TO. Ala.—Montgomery Light & War 
ter Power Co. y. Thombs, 87 So. 205, 
204 Ala 678. 

7L U.S.—Consolidated Elec. Cooper¬ 
ative V. Panhandle Eastern Pipe¬ 
line Co., C.AMo., 189 P.2d 777. 

Necessity of oauUonary instructions 
see infra S 326. 

Function of instructions see supra 
9 266. 


72. Mass.—^Baxry v. Panich, 85 N.R 
2d 251, 324 Mass. 162. 

73. U.S.—Virginian Ry. Co. v. Ar- 
mentrout, C.C.AW.Va, 166 P.2d 
400, 4 AL.R.2d 1064. 

Miss.—^Murphy v. Burney, 27 So. 2d 
773. 

NJBL—Dimock v. Lussier, 163 A 600, 
86 N.H. 64. 

64 CJ. p 518 note 44. 

74k Ga—^Briesenick v. Dimond, 134 
S.E. 350, 36 GaApp. 

64 C.J. p 518 note 45. 

76. Ga—^Dixie Freight Lines y. 
Transportation, Ina, 187 S.B. 281, 
63 GaApp. 832—^Hlnes v. McCook, 
103 S.E. 690, 25 GaApp. 895. 
XhstruotioiL held not objeotionable 
on grounds of containing a recital of 
facts in violation of statute, where 
party’s theory presented to the Jury 
was made conditional on the jury’s 
finding that such facts existed.— 
Murphy v. Burney, Miss., 27 So.2d 
773. 

76. Ind.—Vivian Collieries Co. y. Car 
hall, 110 N.B. 672, 184 Ind. 473. 

77. U.S.—Virginian Ry. Co. y. Ar- 
mentrout, C.CA.W.Va., 166 P.2d 
400, 4 AL.R.2d 1064. 

Ga—City, etc., R. Co. v. Findley, 76 
Ga 811. 

7a N.C.—'Martin Flying Service v. 
Martin. 62 S;B.2d 628, 233 N.C 17, 

73. U.S.—Virginian Ry. Co. v. Ar- 
mentrout, C.C.AW.Va, 166 P.2d 
400, 4 AL.R.2d 1064. 

Pa—Voitasefski v. Pittsburgh Rys. 
Co:, 69 A2d 870, 363 Pa 220. 

aa N.H.—^Dlmock v. Lussier, 163 
A 500, 86 N.M 54. 

SuzumatloiL of posltloii of parties held 
proper 

Ga-rDixle Freight Idnes v. Trans- 
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A statement as to what is the contention of a 
party is not necessarily an improper comment on 
the evidence.81 An erroneous statement to the effect 
that a certain matter is admitted by a pleading is 
improper,and it has been held that the court 
should not submit to the jury an offer to confess 
judgment contained in the answer.88 A cautionary 
charge that the petition and answer have no proba¬ 
tive value and that they are not evidence does not 
necessarily deprive plaintiff of the effect of an 
admission by the answer of facts alleged in the 
petition.®^ An instruction which merely points out 
that certain matters do not establish a fact in is¬ 
sue, but which does not purport to define or state 
every matter which might be considered in the 
determination of such issue is proper,85 and cannot 
be said to invade the province of the jury, since 
there is no limitation and exclusion of necessary and 
relevant matters.88 

Issues abandoned or withdrawn. Ordinarily, 
where an issue is abandoned or expressly withdrawn 
by the parties, the court should not submit it to 
the jury,87 and no instruction should be given on 
such issue.88 It has been held that it is not error 
merely to include in a recital of the matters set 
forth in the complaint a matter which has been 
abandoned,82 and that, notwithstanding defendant’s 
oral withdrawal of his counterclaim for damages, 
the court may properly state the issues as they ap¬ 
pear in the pleadings,^® including such counter¬ 
claim,®! and may then inform the jury that the 
counterclaim has been withdrawn.®^ So also, while 
the court should not charge with respect to the 
merits of matters stricken from the case on de¬ 
murrer,®® it is proper to caution the jury not to 
consider such matters.®^ 


§ 276. Credibility of Witnesses 

a. In general 

b. Intelligence and opportunities for ob¬ 

servation 

c. Impeachment, contradiction, and cor¬ 

roboration 

d. Interest 

e. Character, conduct, and environment 

f. Bias or prejudice 

g. Appearance and demeanor of witness 

while testifying 

a. In Qeneial 

Usually It is proper for the court to Instruct the 
Jury that they are the Judges of the credibility of wit¬ 
nesses and to state general rules for their guidance In 
determining credibility. Such Instructions are not in 
violation of the rule against invading the province of the 
Jury and do not constitute improper comment on the 
evidence. 

Since the jury are the judges of the credibility of 
witnesses, the view usually taken is that it is proper 
for the court so to instruct them,®® and to include 
the word "exclusive” before "judges.”®® There is, 
however, authority for the view that such instruc¬ 
tion should not be given,®7 and that, in any event, 
it is better practice to omit the word "sole” before 
"judges” in charging that the jury are judges of 
credibility.®® 

The court may state general rules for the guidance 
of the jury in determining credibility,®® and such 
instructions are not in violation o>f the rule against 
invading the province of the juiy,! and do not 
necessarily constitute improper comment on the evi¬ 
dence.® In general, cautionary instructions as to 
the credibility of witnesses, which do not infringe 
on the province of the jury, are not erroneous;® but 


portatlon, Ino., 187 S.E. 281, 53 
<xa.App. 832. 

N.H.—Dimock v. Dussler, 163 A. 600, 
86 N.H. 54. 

81. Mo.—^Farmers* Bank of West- 
boro ▼. Harris, App., 260 S.W. 946. 

64 C.J. p 518 note 49. 

82. Colo.—^Denver Omnibus St Cab 
Co. V. Cast, 129 P. 233, 54 Colo. 17. 

Conn.—Gannon v. Sisk, 112 A. 697, 95 
COnzL 639. 

83. Neb.—Hammang y. Chicago & 
N. W. Ry. Co., 186 N.W. 991, 107 
Nab. 684. 

84. Ga.—^Livingston y. Taylor, 63 S. 
S3. 694, 132 Ge. 1. 

85. Ind.—Powell y. Ellis, 105 N.B. 
2d 348, 122 Ind.App. 700. 

88. Ind.—Power y. S3U18, supra. 

87. Ala.—^Louisville, etc., R. Co. y. 

Hubbard. 41 So. 814, 148 Ala. 45. 

64 C.J. p 618 note 53. * 

88 O.J.S.—47 


88. Ky.—Sandy Valley St H By. 
Co. v, Hughes, 194 S.W. 344, 175 
Ey. 329. 

89. Idaho.—Baldwin v. Singer Sew¬ 
ing Mach. Co., 287 P. 944, 49 Idaho 
231. 

9a Iowa.—^Maguire v. Wm. Gretten- 
berg Grain Co., 186 N.W. 644, 193 
Iowa 23. 

91. Iowa.—^Maguire v, Wm. Gretten- 
berg Grain Co., supra. 

98. Iowa.—^MagiUre v. Wm. Gretten- 
berg Grain Co., supra. 

93. Ga.—Georgia Ry. & Electric Co. 
y. Gatiin, 82 S.E. 888, 142 Ga. 293. 

94. Ga.—Georgia Ry. & Electric Co. 
y. Gatlin, supra. 

95. Old.—Oklahoma City y. Jones, 
60 P.2d 617, 177 OkL 432. 

Pa.—Voitasefski v. Pittsburgh Rys. 
Co., 69 A.2d 370, 868 Pa. 220. 

^64 C.J. p 618 note 68. 

m 


credibility of witnesses as provlnoe 
of Jury see supra §9 213-215. 

In criminal prosecutions see Crimi¬ 
nal Law S 1174. 

9a Okl.—Oklahoma City y. Jones, 60 
P.2d 617, 177 Okl. 432. 

97. Ky.—Transatlantic Fire Ins. Co. 
y. Bamberger, 11 S.W. 695, 11 Ky. 
L. 101. 

64 C.J. p 518 note 64. 

9a Colo.—^Denver Tramway Ca y. 

Owens, 36 P. 848, 20 Colo. 107. 

99. IlL—La Salle v. Kostka, 60 N. 

R 72. 190 HL 130. 

64 C.J. p 519 note 66. < 

1. Ind.—Stanley y. Montgomery,' 26 
N.R 218, 102 Ind. 102>^Teuh^ V; 
Gentls, 88 N.R 798, 7 InOAppL 199. 

^ i ' -'i, 

a. Mo.— T. Wtf).,.' 44 

S.W.2d 8«2. 

a. j. mtCetl ,«4 A. 609, 
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an instruction which invades the province o£ the 
jury to determine the credibility of witnesses is 
erroneous.^ An instruction should not prevent the 
jury from deciding what witness or class of wit¬ 
nesses is entitled to the greatest consideration,^ 
and should not, in some jurisdictions at least, in¬ 
dicate the views of the court as to the credibility of 
witnesses.® In short, any instruction which tends to 
hamper the jury in the free exercise of their judg¬ 
ment as to credibility is improper,*^ such as by as¬ 
suming certain facts elicited by oral testimony to be 
true.® 

It is improper to give instructions which limit the 
jury to a determination as to whether a witness or 
witnesses told the truth or committed perjury with¬ 
out permitting a determination that the witness or 
witnesses were mistaken,® or which state that there 
is no preponderance of evidence where two equally 
credible witnesses have sworn to a contradictory 
state of facts,^® or which state that the positive 
testimony of a witness to the existence of a certain 
thing, and the testimony of another witness that 
such a thing did not exist, are equally credible.^^ 
Instructions are also improper which state that, as 
between otherwise equally credible witnesses, great¬ 
er credit should be given to those who swear af¬ 
firmatively to a fact than to those who swear nega¬ 
tively or to a want of knowledge or want of recol- 
lection,!® that, where the question must be decided 
on the testimony of two witnesses who disagree and 


who are equally entitled to belief, the verdict must 
be for defendant,^® that the testimony of defendant 
equally balances that of another witness,that the 
testimony of one witness destroys another’s,^® or 
that, if the jury cannot say who told the truth, 
they must find the facts not proved.^® 

Instructions are improper which inferentially di¬ 
rect the jury that they may determine what wit¬ 
nesses to believe or disbelieve without restriction, 
which permit the jury to pass on the credibility of 
witnesses by means of a consideration, among other 
things, of all ^‘the other circumstances appearing on 
the trial,’'1® which require^® or authorize®® the 
jury to disregard or disbelieve the testimony of 
witnesses without due cause, or which authorize 
the jury to disregard evidence for speculative and 
imfounded reasons.®^ An instruction that the jury 
should give to each witness such credit as he has 
shown himself entitled to is not objectionable, how¬ 
ever, on the ground that it permits the jury to re¬ 
ject the evidence of disinterested and unimpeached 
witnesses,®® and the view has been taken that it 
is not erroneous to charge that a witness who swears 
that to the best of his recollection an act was done 
testifies less positively than one who testifies that 
it was done.®® So the court may charge that it 
is not necessary to believe what a witness said mere¬ 
ly because a statement was made, and that the jury 
might believe all, part, or none, of what any wit¬ 
ness had said, just as they felt that the witness was 


4. N.T.—Navis V. city of Rochester, 
102 N.Y.S.2d 153, 278 AppJDlv. 6S7. 
rearxument denied 103 N.Y.S.2d 
671, 278 App.I>iv. 743. 

Pa.—Potoeskl v. Grenetlni, Gom.PL, 
37 LtUZ.Iie^.Reer* 173. 

64 C.J. p 519 note 70. 

XBstmotions held ezroneons 

(1> In greneral.—^Rochelle v. Llde, 
180 So. 257, 235 Ala. 596. 

(2) That Jury must believe any 
witnesses.—Carpenter v. City of Ver¬ 
sailles, Mo.App., 65 S.W.2d 957. 

Xttstmotloiis held noi; erroneoiis 
<1) In general. 

OhL-^klahoma City v. Jones, -60 P. 

2d 617, 177 OkL 432. 

Tex.—^Railway Exp. Agency v. Spain, 
Clv.App., 249 S.W.2d 644, appeal 
dismissed, Sup.. 255 S.W.2d 509-* 
Employers* liability Assur. Cor¬ 
poration V. Slnos, Clv.App„ 67 S.W. 
2d 445, error refused. 

(2) That contradictions by the wit¬ 
nesses about estimates, distance, and 
time do not reflect on the credit of 
the witnessea—^Yellow Cab Co. v. 
Gattuso, 11 Tenn.App. 109. 

6. Ind.—Winklebleck v. Wlnklebleck, 
67 N.E. 461, 160 Ind. 570*^ones v. 


easier, 38 N.E. 812, 139 Ind. 382, 
47 Am.S.R. 274. 

6. R.I.—^Pompei v. Cassetta, 7 A. 2d 
198, 63 R.I. 74. 

Tex.—Lamar v. Panhandle & S. F. 
Ry. Co., Com.App., 248 S.W. 34. 

7. Ala.—Rochelle v. Lide, 180 So. 
257, 236 Ala. 596. 

64 G.J. p 519 note 73. 

a, Ala.—^Rochelle v. Lide, supra. 

9. N.Y.—Navis v. City of Rochester, 
102 N.Y.S.2d 153, 278 App.Div. 6'67. 
reargument denied 103 N.Y.S.2d 
671, 278 APP.D1V. 743. 

64 (U. p 519 note 74. 

la lU.—^De Land v. Dixon Nat. 

Bank, 111 XXL 323. 

64 aj. p 519 note 75. 

IL Wia—Smith v. IMUlwaukee 
Builders* & Traders’ Exchange, 64 
N.W. 1041, 91 Wis. 360, 51 Am.S.R. 
912, 30 L.R.A. 604.. 

Instruction as to weight of positive 
and negative testimony in general 
see infra $ 288. 

19. Ind.—Winklebleck v. Winkle- 
bleck, 67 N.E, 461, 160 Ind. 670. 

64 C.J. p 519 note 77. 

13. W’is.—^Thomas ▼. Paul, 53 N.W. 
1031, 87 Wls. 607. 
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14. Ind.—Canada v. Curry, 73 Ind. 
246. 

16. Pa.—Hodgson v. Bigelow, 7 A. 
2d 338, 885 Pa. 497. 

13. Ala.—Kansas City, etc., R. Co. 
V. Crocker, 11 So. 262, 95 Ala. 412. 

17. HL—Gibson v. Troutman, 9 HI. 
App. 94. 

18. nL—Ames v. Thren, 186 IlLApp. 
568. 

19. Ill,—J, F. Humphreys & Co. v. 
City of Bloomington, 246 IlLApp. 
334. 

XnstmotloiL held properly refused 
Tex.—^Polk County v. Howe, Clv.App., 
248 S.W.2d 189. 

20. IlL—^East Peoria Sanitary Dist. 

V. Toledo, P. & W. R. R., 187 N.E. 
512, 353 HI. 294, 89 A.L.R. 870— 
Super-Power Co. of Illinois v. Naff- 
ziger, 187 N.E. 510, 353 HL 441. 

64 C.J. p 519 note 84. 

21. Ohio.—Chambers v. Meade, 16 
Ohio Cir.Ct.,N.S., 852. 

Wis.—Steber v. Chicago, etc., R. Co., 
120 N.W. 502, 139 Wis. 10. 

28. Iowa.—White v. Hatton, 118 N. 

W. 830. 

23. S.C.—enable v. Rauch, 27 S.R 
555, 50 S.a 95. 
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entitled to creciit.24 The court may instruct the 
jury to consider the probability of the truth of the 

evidence.^5 

An instruction which tends to discredit the testi¬ 
mony of a witness because of his avocation or 
profession is improper where such avocation or 
profession is a lawful one,and a like rule applies 
to an instruction which tends to give additional 
credit because of such avocation or profession.^^ 
On the other hand, it is recognized that the court 
may instruct that testimony is not open to censure 
because the witness is a private detective,^^ or is a 
negro,29 or that the credibility of a witness is not 
affected by the fact that he cannot read or write.29 
The court may instruct the jury that, if they believe 
from the evidence that the witness has not sufficient 
mental capacity to understand what is going on, 
they are not at liberty to consider his testimony .21 

Singling out and commenting on witnesses or 
testimony. Usually it is improper to single out a 
particular witness or witnesses,22 class of witness- 
es,29 or particular witnesses of the same class, 34 and 
lay down the rule or rules by which the credibility 
of such witness, witnesses, or class of witnesses, or 
their testimony, is to be determined, at least where 
another witness or other witnesses are subject to a 
like rule or rules,35 and, if requested, such instruc¬ 
tion is properly refuse(L38 An instruction which 
disparages or singles out for comment the opinion 
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testimony of an expert witness has been regarded 
as a usurpation of the functions of the jury,37 but 
an instruction that the jury are not bound by the 
testimony of any witness, expert or otherwise, is 
not erroneous.38 An instruction, however, which 
merely refers to the qualifications of an expert 
witness is not erroneous as discrediting him as a 
witness.33 

The mere fact that the rule for determining 
credibility necessarily applies only to a particular 
witness does not render the instruction bad,4® and 
there is authority for the view that an instruction 
as to credibility, general in form, is not erroneous 
merely because, imder the particular circumstances, 
it is applicable only to particular witnesses,4i al¬ 
though it seems that the mere fact that an instruc¬ 
tion is general in form does not render it a proper 
instruction if, in fact, it singles out a certain wit- 
ness.42 It is not improper to instruct the jury that 
certain matters do not affect the credibility of a 
particular witness where the instruction states a 
correct rule in this respect.43 In general, it is im¬ 
proper to instruct as to what witness or witnesses 
are entitled to credence44 in preference to another 
witness or other witnesses,45 or as to how much 
credence any witness,4® or class of witnesses,47 may 
be given. Likewise, in general, it is improper to 
give an instruction which singles out, and tends to 
discredit, a particular witness,48 or class of wit- 


M. Ohio.—PhllUps V. Sharp, 185 N, 
E. 662, 44 Ohio App. 311. 

25. Wash.—Calhoun, Denny & Ewing 

V. Whitcomb, 156 P. 769, 90 Wash, 
128, opinion adhered to 164 P. 61, 
95 Wash. 700. 

26. Wls.—Connolly v. Straw, 11 N, 

W. 17, 68 Wis. 645. 

27. N.C.—Sneed v. Creath, 8 N.C. 
309. 

64 C.J. p 620 note 90. 

28. HI.—De Long v. Giles, 11 HI. 
App. 83. 

Neb.—Cooney v. State, 85 N.W. 281, 
61 Neb. 342. 

29. S.C.—^McDaniel v. Monroe, 41 S. 
E. 466, 63 S.C. 307. 

30. Ala.—Wilkinson v. Williamson, 

76 Ala. 163. | 

31. Mich.—Bowdle v. Detroit St R. 
Co., 61 N.W. 629, 103 Mich. 272, 60 
Am.S.It 366. 

32. Ill.—^Bast Peoria Sanitary Dist 
V. Toledo, P. & W. R. R., 187 N.R 
612 , 868 ni. 296, 89 A.L.R. 870— 
Super-Power Co. of Illinois v. Naff- 
ziger, 187 N.E. 510, 353 HL 441. 

R.L—^Pompei v. Cassette, 7 A.2d 198, 
63 R.L 74. 

64 C.J. p 620 note 96. 

Giving undue prominence to particu¬ 
lar witnesses see Infra S 842. 


33. Ark.—Steptoe v. St Louis, L M. 
& S. Ry. Co., 177 S.W. 417, 119 Ark. 
75. 

64 C.J. p 620 note 97. 

34. Minn,—Harriott v. Holmes, 79 
N.W. 1003, 77 Minn. 245. 

35. Wis,—Greene v. Donner, 223 N. 
W. 427, 198 Wis. 122. 

36. HL—Employers’ Liability Assur. 
Corp. of London, England v. Kel- 
ly-Atklnson Const Co., 195 Ill.App. 
620. 

Tex.—^Zeiger v. Woodson, Civ.App., 
202 S,W. 163. 

37. Mo.—^Newkirk v. City of Tipton, 
136 S.W.2d 147. 234 Mo.App. 920— 
St Louis-Southwestern Ry. Co. v. 
Hoyt App., 63 S.W.2d 214. 

64 C.J. p 620 note 2. 

38. Ga.—Georgia Power Co. v. Chap¬ 
man, 168 S.E. 131, 46 Ga.App. 582. 

Wash.—^Murgatroyd v. Dudley, 60 P. 
2d 1025, 184 Wash. 222. 

39. Mo.—Orr v. Farmers Mut Hail 
Ins. Co. of Mo., 201 S.W.2d 952, 
356 Mo. 372. 

Wash.—Murgatroyd v. Dudley, 60 P. 
2d 1026, 184 Wash. 222. 

40. HI.—Chicago &. Eastern Hlinois 
R. Co. V. Burridge, 71 N.R 838, 

I 211 HL 9—North Chicago St R. R. 
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Co. V. WeUner, 69 N.R 6. 206 HI. 
272. 

41. Ind.—Stevens v. Leonard, 56 N. 
R 27, 164 Ind. 67, 77 Am.S.R. 446. 

Ohio.—Stark v. Cress, 4 Ohio App. 
92. 

42. HL—Walsh v. Chicago Rya. Co., 
128 N.R 647, 294 HL 586. 

48. Wash.—Calhoun, Denny & Ewing 
V. Whitcomb, 156 P. 759, 90 Wash. 
128, opinion adhered to 164 P. 61, 
95 Wash. 700. 

44. HL—Walsh v. Chicago Rys. Co., 
128 N.E. 647, 294 IIL 586. 

64 dJ. p 620 note 7. 

45. Ill.—Walsh V. Chicago Rys. Co., 
supra. 

N.T.—Durst V. Ernst 91 N.Y.S. 13, 
46 Misc. 627. 

46. Okl.—^Thrasher v. St Louis 8b 
S. F. Ry. Co., 206 P. 212, 86 Okl. 
88 . 

47. OkL—^Thrasher v. St Louis 8b S. 
F. Ry. Co., supra. 

64 C.J. p 520 note 10. 

48. Minn.—Goodhue Farmers’ Ware¬ 
house V. Davis, 83 N.W. 531, 81 
Minn. 210. 

N.Y.—William J. Bums Internation¬ 
al Detective Agency v. Powers, 162 
N.Y.S. 678, 176 App.Div. 114. 
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nesses,and such instruction is properly refused 
if requested-CO So usually it is improper to give 
instructions which tend to cast suspicion or doubt 
on the testimony of any particular witness,or 
which intimate that certain testimony is worthy or 
imworthy of belief,52 or that certain testimony is 

not conclusive-52 

In several jurisdictions, however, the court may 
make comments on witnesses,®^ and their credibil¬ 
ity,55 including comments as to the credibility of a 
particular witness or witnesses,5® and express an 
opinion as to the credibility of the evidence.57 The 
court may also direct the attention of the jury to 
matters affecting the credibility of such witness or 
witnesses,58 including the inherent probability or 
improbability of a witness’ testimony.5 8 The scope 
and extent of instructions in this respect are large¬ 
ly within the discretion of the trial judge,50 but 
the instruction must not invade the province of the 
jury to find the facts.5i So it has been held that 
the trial judge is not precluded from explicitly 
stating that he disbelieves a witness, provided he 
also states that the determination of the facts is 
for the jury.®2 The instruction should also be fair 
and impartial,58 and leave the ultimate determina¬ 
tion to the jury,54 2 nd any unwarranted remarks®® 
or unfair comments®® in an instruction, which tend 
to discredit and disparage the testimony of a par¬ 
ticular witness or witnesses, are improper, and such 


an instruction, if requested, is properly refused.®^ 
Where the testimony is in direct conflict, the court 
may properly stress the question of credibility in 
its charge,®® provided such charge does not take 
from the jury the right to draw their own con¬ 
clusions and inferences from all of the evidence.®® 
Where only one witness to a particular occurrence 
testifies for a party, it has been held that it is not 
erroneous to instruct that the jury may find that 
almost the entire case of such party depends on 
what credence the jury give to the testimony of such 
witness.^® 

Subject to the rule permitting assumptions based 
on undisputed or uncontroverted evidence, in gen¬ 
eral an instruction should not assume the truth of 
a witness* testimony,*^! even though, according to 
some cases, such testimony is clear and imdisputed,72 
and, in general, it is improper to give an instruction 
which requires the jury to believe certain testi- 
mony,*^® particularly where there is a conflict of 
evidence.^^ Even though the trial judge believes 
the testimony to establish a material fact is incredi¬ 
ble, he may not instruct the jury to disregard itJ^ 

There is, however, authority for the view that, 
where there is nothing to raise a doubt as to the 
veracity of a witness and his testimony is not 
controverted, the court may assume the truth of 
such testimony.'^® A charge which states a fact 


49 . Ind.—New York Life Ins. Co. v. 
KnlilenBchmidt 33 N.B.2d 840, 218 
Ind. 404, 135 A.L..R. 897. 
sa Tex.—Willis V. wmtsett, 4 S.W. 
253, 67 Tex. 258. 

51. Ala.—Smith v. Wolf, 49 So. 395, 
160 Ala. 644. 

64 C.J. p 520 note 13. 

52. Ala.—Tait V. Murphy, 2 So. 817, 
80 Ala. 440. 

64 C.J. p 520 note 14. 

53. Ind.—New York Life Ins. Co. v. 
Kuhlenschmldt, 33 N.£i.2d 340, 218 
Ind. 404, 135 A.L.B. 897. 

54. Cal.—Hollbaugh v. Elshero Ito, 
69 P,2d 871, 21 Cal.App.2d 480. 

Pa.—Lappe v. Ofeller, 60 A. 1049, 211 j 
Pa. 462. I 

55 . CaL—Hollbauah v. Kishero Ito,! 
69 P.2d 871, 21 Cal.App.2d 480. 

64 C.J. p 521 note 16. 

56. Cal.—^HoUbaug^h v. Klshero Ito, 
supra. 

64 C.J. p 521 note 17. 

57- Pa.—Harrison v. Metropolitaa 
Life Ins. Co.. 79 A2d 115, 168 Pa. 
Super. 474—Gontarski v. Grzyb, 25 
A.2d 839, 148 Pa.Super. 506. 

58; Conn.—^Earley v. Hall, 95 A. 2, 
89 Conn. 606. 

64 C.J. p 521 note 18. 


59. Pa.—McNeile v. Cridland, 6 Pa. 
Super. 428—Clark t. Bumsey, Com. 
PL. 28 Del. 181. 

ea Conn.—Earley v. Hall, 95 A- 2, 
89 Conn. 606—Cullum v. Colwell, 83 
A. 695, 85 Conn. 459. 

61. Pa.—Drake v. Emhofi^; 21 A.2d 
492, 145 Pa.Super. 498. 

64 C. j. p 521 note 21. 

Xnstrnotioa. liald iLot earroneous 
Trial judge’s summarization of 
counsel’s criticism of two apparently 
disinterested witnesses was not im¬ 
proper, where judge told jury that in 
view of criticism it would be jury’s 
duty to consider that testimony in 
light of other testimony in the case. | 
—Drake v. BmhofC, supra. I 

62. U.S.—^Daniels v. Goldberg, C.A 
N.Y., 173 P.2d 911. 

63. X7.S.—Sacramento Suburban 
Fruit Lands Co. v. Jensen, C.C.A. 
Cal., 36 F.2d 936—Sacramento Sub¬ 
urban Fruit Lands Co. v. McKew, 
aCLACal., 36 F.2d 917. 

64. Pa!—Harrison v. Metropolitan 
Life Ins. Co., 79 A.2d 115, 168 Pa, 
Super. 474—Gontarski v. Grzyb, 25 
A.2d 839, 148 Pa.Super. 506. 

65. Pa.—Lerch v. Hershey Transit 
Co., 92 A. 698, 24*6 Pa. 473. 
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66. U.S.—Virginian By. Co. v. Ar- 
mentrout, CGAW.Va., 166 F.2d 
400, 4 A.L.B.2d 1064. 

64 C.J. p 521 note 24. 

67- Conn.—Norman Printers’ Supply 
Co. V. Ford, 59 A. 499, 77 Conn. 
461. 

68. Pa,—Johnson v. Oleger, 76 A.2d 
866, 365 Pa, 583. 

69. Pa.—Johnson y. Gieger, supra, 

70. N.J.—^Meisler v. Baiken Monu¬ 
ment, 154 A. 763, 9 N.J.Misc. 664. 

71. Ala.—Bochelle v. Llde, 180 So. 
257, 236 Ala, 696. 

64 C.J. p 521 note 28. 

72. Ala,—Southern By, Co. v. Ellis, 
60 So. 407, 6 Ala,App. 441—^Thomas 
V. Smoot, 56 So. 1, 2 Ala,App. 407. 

78. Mo.—Vaulx v. Campbell, 8 Mo. 
224. 

Pa,—Curry v. Curry, 7 A. 61, 114 
Pa. 367. 

74. Mich.-T-Beed v. McCready, 136 
N.W. 488, 170 Mich. 682. 

Tex.—Biggins v. Sass, Civ.App., 143 
S.W. 689. 

75. Pa,—Curry v. Curry, 7 A. 61, 
114 Pa, 367. 

76. Tex.—Foster v. Franklin Life 
Ins. Co., Civ.App., 72 S.W. 9L 
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as to which there is no dispute is not a charge on 
the credibility of witnesses.'^'^ An instruction which 
does not assume the falsity of certain testimony, 
but merely instructs as to the effect of other evi¬ 
dence in the event that the jury should not believe 
such testimony, is not improper,78 nor does an in¬ 
struction as to the applicable rule of law, if the 
jury should find the existence of certain facts, en¬ 
croach on the province of the jury to determine 
credibility.78 So an instruction with respect to 
credibility affecting certain testimony, which mere¬ 
ly advises the jury with respect thereto, and does 
not require them to reject such testimony in certain 
contingencies, is not necessarily erroneous.*® 

Depositions. The jury should not be invited to 
indulge presumptions against testimony by deposi¬ 
tion because they do not have the benefit of seeing 
deponent*! or because deponent is a nonresident 
and, therefore, not subject to prosecution for per¬ 
jury in the state of the forum;** nor should the 
court single out the deposition of a witness as 
being possibly biased, where there is nothing on 
which to base such criticism.** An instruction that 
testimony by witness under oath taken by deposition 
is to be taken as though the witness testified from 
the stand has been approved,*^ and the propriety of 
an instruction to the effect that the same credence 
should be given to the testimony of witnesses who 
testify by deposition as though such witnesses had 
testified in person at the trial has been recognized,** 
and such instruction is not one as to the effect of 
the evidence.** On the other hand, the court may 
in its discretion tell the jury that they are not 
bound to believe the testimony of a witness because 
it is contained in a deposition, any more than they 
would if he testified from the witness stancL*7 


Surrender of prerogative of court. An instruc¬ 
tion as to credibility which in effect surrenders to 
the jury a privilege and a duty which are func¬ 
tions of the court is improper.** 

b. Intelligence and Opportunities for Observa¬ 
tion 

The Jury may be Instructed that they may take Into 
consideration the intelligence of the witnesses and their 
opportunities for observation and means of knowledge 
as disclosed by the evidence, for the purpose of deter¬ 
mining credibility. 

With respect to tests for determining the credi¬ 
bility of witnesses, it has been held or recognized 
that the court may instruct the jury specifically or 
in substance that they "may,”** and, according to 
some cases, even that they "should” or "musV^® 
take into consideration the intelligence of the wit¬ 
nesses, and their opportunities for observation and 
means of knowledge as disclosed by the evidence. 
The view has been taken, however, that it is an 
invasion of the province of the jury to instruct 
them that they should believe the witnesses with 
the best opportunity for knowing the facts tes¬ 
tified to and having the least inducement to swear 
falsely,*! that, where witnesses are otherwise equal¬ 
ly credible, and their testimony otherwise entitled 
to equal weight, greater credit and weight should 
be given to those whose means of information are 
superior,** or that the testimony of witnesses hav¬ 
ing superior opportunities for knowing what took 
place, etc., is entitled to greater weight than those 
whose opportunities for such knowledge were not 
so gp-eat.** It is also erroneous to instruct that the 
testimony of a witness havii^ no knowledge or 
experience is to be disregarded.*^ In at least one 
jurisdiction the trial court may comment on the 
opportunity of a particular witness to acquire knovd- 
e^e of certain material matters.** 


77. Tex.—^Davls v. Mills, 133 S.W. 
1064, 68 Tex.CIv.App. 863. 

78. Cal.—^Randolph v. Hunt, 188 P. 
858, 41 Cal.App. 789. 

79. Cai.—Bond v. United Railroads 
of San Francisco. 140 P. 982, 24 CaL 
App. 157. 

80. Pa.—^First Nat. Bank v. Fry, 144 
A. 416, 294 Pa. 425. 

81. Ala.—^Huckaby v. McConnon & 
Co.. 105 So. 88«, 213 Ala. 631. 

N.J.—Max V. Max, 10 A.2d 168, 128 
N.J.L.aw 580, affirmed 16 A.2d 616, 
125 N.J.L.aw 27;L. 

82. Ala.—Huckaby v. McConnon & 
Co., 105 So. 886, 218 Ala. 681. 

83. U.S.—Order of United Commer¬ 
cial TravelerSvOf America v. Tripp, 
aC.A.Colo.. 68 P.2d 87. 


84. Ala.—^Hudicaby v. McConnon & 
Co., 105 So. 886, 213 Ala. 681. 

85. Mo.—^Empire Plow Co. v. Bert- 
hold & Jenninss liumber Co., App., 
237 S.W. 137. 

88. Ala.—^Huckaby McConnon & 
Co., 105 So. 886, 213 Ala. 681. 

87. Conn.—Johnson County Sav. 
Bank v. Walker, 15 A. 132, 79 Conn. 
848. 

88; Iowa.—Rastede v. Chicasro, St. 
P., M. & O. Ry. Co., 212 N.W. 761, 
208 Iowa 480, 

64 C.J. p 521 note 44. 

89. Wash.—^Murgatroyd v. Dudley, 
50 P.2d 1025, 184 Wash. 222. 

64 C.J. p 521 note 45. 

90. Ind.—^Robertson v. Monroe^ 88 
I N.E. 1002, 7 Ind.App. 470. 

164 C. J. p 521 note 47. 
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91. Ga.—Southern Mut. Ins. Co. v. 
Hudson, 38 S.E. 964, 113 6a. 484— 
Hudson V. Best, 80 S.B. 688, 104 
Ga. 181—Phillips v.. WUliams, 89 
Ga, 597. 

92. in.— Village of Des PlaJtnes v. 
Winkelman, llO' N.B. 417, 270 Ill. 
149. 

64 CJ. p 522 note 49. 

93. Ill.—Himrod Coal Co. y. Qingan, 
114 IlLApp. 568. ' ' . 

94. HI.—East Peoria Dist v. Toledo^ 
P. & W. R. R, 187 N.E. 512, 858 
HI. 296, 89 A.IaR. 870—Super-Pow¬ 
er Co. of Illinois V. NafiCziger, 187 
N.K 510, 368 HI. 441. 

95. Conn.—Brodie v. Connecticut 
Co., 87'A. 798, 87 Conn.,863. 
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e, Impeaclmieiil;^ Contradiction, and Corrobora¬ 
tion 

The jury may be Instructed as to the law concerning 
Impeachment of witnesses and given proper Instructions 
related thereto. 

The court may instruct the jury as to the law 
relating to the impeachment of witnesses,^® and in¬ 
form them that, if the jury believe that a witness 
has been successfully impeached, they may consider 
such impeachment in weighing his testimony,^^ al¬ 
though the view has been taken that it is improper 
to inform the jury that they are at liberty to dis¬ 
regard testimony of witnesses who have been im¬ 
peached by direct contradiction or by proof of their 
having made different statements, without requiring 
that die matter involved shoidd be material.^S A 
charge which improperly prevents the jury from 
determining whether a witness has been impeached 
should not be given,and a requested instruction 
which improperly assumes that a witness is not 
impeached is properly refused.^ An instruction 
should not extend the rule authorizing the jury to 
reject the testimony of a witness.^ 

It has been held or recognized that it is error 
to tell the jury that a witness has been impeached,8 
contradicted,^ or that the impeachment was only a 
partial one,® that the testimony of an impeached 
witness is of no value unless corroborated,® that 
impeaching evidence should weigh heavily against 
a witness,7 or that the fact, circumstance, or testi¬ 
mony tending in any degree to impeach a witness 
has no value as any positive evidence against a par¬ 
ty.® It is also error to tell the jury that a witness 
cannot be impeached by the testimony of only two 
witnesses,® that impeaching evidence is generally 


worthless to destroy the witness* evidence,^® that 
a witness may be as effectually impeached by a lack 
of intelligence as by the positive testimony of other 
witnesses,^! that, if the jury are reasonaby satisfied 
that a witness has been impeached, they may not 
consider his evidence,^® that the jury are not to con¬ 
sider testimony of a witness who, in the opinion 
of the court, has been impeached,^® or that the jury 
may wholly disregard the testimony of a witness 
whose reputation for truth and veracity is bad, no 
matter how truthful his testimony may appear to 
btM 

It is error to charge that a party introducing a 
witness thereby indorses the credibility of such 
witness^® or vouches for his veracity.^® So it is 
erroneous to refuse to charge that a witness may 
be impeached by the party against whom he is 
called by contradictory evidence or by evidence 
of the witness* previous statements inconsistent with 
the testimony at the trial as to a material matter.i'J' 
While there is apparently authority for the view 
that in a proper case the court may instruct that the 
testimony of a witness is corroborated by another 
witness,1® the view has been taken that an instruc¬ 
tion that one witness corroborates another is im¬ 
proper, since the question is one of fact for the 
jury.i® So also, an instruction telling the jury that, 
if a writing in evidence executed by a witness cor¬ 
responded with such witness* testimony, the witness 
was truthful is erroneous.®® It is improper to give 
instructions which, without telling the jury that 
they are the sole judges of the credibility of wit¬ 
nesses, assume that credit must be given to the 
witness who was best, or apparently best, supported 
by corroborative evidence.®^ 


M. Aiic.—Safeway Stores v. Ingram, 
51 S.W.2d 985, 185 Ark. 1175. 

In criminal prosecutions see Crimi¬ 
nal Law § 1179. 

97- Ga.—Central R., etc., Co. v. At- 
taway, 16 S.E3. 956, 90 Oa. <656. 

64 C.J. p 622 note 54. 

98. HI.—Gerlnger v. Novak, 117 HI. 
App. 160. 

99. N.T.—Wendt v. Craig, 41 N.B. 
616, 147 N.T. 697. 

X. N.T.—Copp V. Hollins, 9 N.T.S. 
57, affirmed 80 N.H. 866, 132 N.T. 
550. 

2m Ala.—Cheek v. Odom, 100 So. 782, 
20 Ala.App. 81. 

8. Ind.—Huntingburg v. First, 58 N. 

R 246, 22 IncLApp. 66. 

64 C.J. p 622 note 59. 

4, N.C.—Withers v. Lane, 56 S.B. 
855, 144 N.C. 184. 

& N.T.—^Blmendorf v. Ross, 222 N. 
T.S. 787, 221 App.Div. 876. 


8i Iowa.—Green v. Cochran, 48 Iowa 
544. 

Ohio.—Sharp v. State, 16 Ohio St. 218. 

7. Ala.—Paul V. State, 14 So. ■684, 
100 Ala. 136. 

8. IJ.S.—^Phoenix Blue Diamond Exp. 
V. Mendez, aaA.Ariz.. 108 F.2d 66, 
certiorari denied 60 S.Ct. 79, 808 U. 
S. 666, 84 L.Ed. 475. 

9. Colo.—^chuch V. McGuire, 77 P. 
1090, 20 ColoJWpp. 248. 

10m Wis.—Warder v. Fisher, 4 N.W. 
470, 48 Wis. 838. 

IL HI.—Chicago West Div. R. Co. 
V. Bert, 69 Ill. 388—Hansell v. 
Erickson, 28 lU. 257. 

12. Ala.—Lay v. Fuller, 59 So. 609, 
178 Ala. 375. 

13. S.C.—Vance v. Ferguson, 85 S.E. 
241, 101 S.C. 125. 

14. Iowa.—^McMurrin v. Rigby, 45 
N.W. 877, 80 Iowa 822. 
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Minn.—JBUggins v. Wren, 82 N.W. 859, 
79 Minn. 462. 

15. Miss.—Jamlgan v. Fleming, 48 
Miss. 710, 5 Ain.R 614. 

16. OkL—Folsom-Monis Coal Min- 
Ing Co. V. Dmon, 162 P. 696, 65 OkL 
22 . 

17. Cal.—Rem County Finance Co. 
V. Iriart, 79 P.2d 768, 26 CalA.pp.2d 
488. 

18. W.Va.—^Billups v. Woolridge, 91 
S.B. 1082, 80 W.Va. 13. 

19. N.C.—^Lassiter v. Seaboard Air 
Line Ry. Co., 88 S.E. 385, 171 N. 
C. 283. 

20. Ohio.—Dunlap v. Dennison Lum¬ 
ber Oo., 160 N.E. 878, 27 Ohio App. 
412. 

21m Ind.—Comstock v. Whitworth, 76 
Ind. 129—Canada v. Curry, 78 Ind. 
246. 
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Likewise, it is error to instruct the jury that they 
are not at liberty to reject the testimony of any 
witness because his statements are in conflict with 
another witness, since it invades the province of 
the jury,22 and where there is an apparent conflict 
between the testimony of one witness and two others 
it is error to charge that the jury are to consider 
from the evidence whether the two are not mis¬ 
taken, thus discriminating against the two, especial¬ 
ly when the testimony is of the same character and 
alike impeached on the record.^^ An instruction 
that, if different witnesses agree on the material 
facts, slight discrepancies as to collateral attendant 
facts afford no sufficient legal ground to discredit 
their testimony has been regarded as erroneous, as 
invading the province of the juryM There is au¬ 
thority for the view that it is improper to give an 
instruction that the jury are not bound to believe 
any witness, although such witness is unim- 
peachecL25 In at least one jurisdiction it is im¬ 
proper to give an instruction permitting the jury 
to consider how far the testimony of a witness is 
impeached by his statement that he is an agnostic 
and that he has no belief on the question as to the 
existence of a Supreme Being who would punish 
false swearing.2® 

While, according to some cases, an instruction 
permitting the jury to disregard the testimony of 
any witness who, tiiey believe, has sworn falsely as 
to any material matter should not be given as a 
matter of course in every instance,^7 the propriety 
of giving such instruction in any particular instance 
is largely within the discretion of the trial judge,^^ 
and the giving of such instruction is proper where 
the evidence is highly conflicting, but not where it 
is neither improbable nor contradicted directly or 
by implication.29 However, an instruction requir¬ 
ing the jury to disregard the witness’ entire testi¬ 
mony in such instance is erroneous,^® since it is a 


violation of the rule against commenting on the 
weight of the evidence, as discussed infra § 285. 

Methods of impeachment. Where the court un¬ 
dertakes to instruct as to the methods whereby a 
witness may be impeached, it should instruct as to 
all methods of impeachment as far as such instruc¬ 
tions are authorized by the evidence,^! and an in¬ 
struction which refers to one method of impeach¬ 
ment only when the evidence tends to show impeach¬ 
ment by several methods is improper.^2 

Singling out witness. In accordance with gen¬ 
eral rules discussed supra subdivision a of this 
section, and subject to applicable limitations, it is 
usually improper to single out a particular witness 
and instruct as to the impeachment of such witness 
where there are other witnesses to whom the sub¬ 
ject matter of the instruction would apply.^^ Thus 
it is improper to single out a particular witness, 
or class of witnesses,^^ jn an instruction authoriz¬ 
ing the jury to disregard the testimony of such 
witness or witnesses if they believe he or they had 
vdllfully sworn falsely with respect to a material 
matter. 

Statement out of court in conflict with testi¬ 
mony. While an instruction that the jury may con¬ 
sider, as bearing on the credibility of a witness, 
statements by him out of court, if they believe such 
statements were made, has been considered objec¬ 
tionable as a comment on the evidence,^6 it has 
been held or recognized that the court may instruct 
that witnesses may be impeached by evidence that 
they made statements out of court in conflict with 
their testimony in the case,®7 and that, bn such 
impeachment as to material and relevant matters, 
the jury may reject all the testimony of such a wit¬ 
ness except as corroborated by credible evidence 
and in at least one jurisdiction the court may direct 
the attention of the jury to inconsistencies between 
a particular witness’ testimony and his prior state- 


22. Wis.--F. Dohmen Co. v. Niagara! 
Fire Ins. Co., 71 N.W. 6». 96 Wis. 
3 g — wisely V. Illinois Cent. R. Co., 
60 N.W. 794, 88 Wis. 463. 

23 . CkL—Black V. Thornton, 30 Ga. 
861. 

24 . Ga.—Pace v. Cochran, 86 S.E. 
934, 144 Ga. 261—^Louisville & N. 

R. Co. V. Ledford. 83 S.E. 792. 142 
Ga. 770. 

25. Tex.—Starkey v. H. O. Wooten 
Grocery Co., Clv.App., 143 S.W. 692. 

64 O.J. p 523 note 79. 

26. N.T.—^Brink v. Stratton, 68 N.B. 
148, 176 N.T. 150, 63 L.R.A. 182. 

27. Mo.—Kaiser v. Jaccard. App., 62 

S. W.2d 18. 


28. Mo.—Kaiser v. Jaccard, supra. 

29. N.T,—Schumer v. Max Blum Co., 
188 N.T.S. 4d2. 

Confining instructions to Issues rais¬ 
ed by the evidence see infra § 882. 

30. U.S,—^Norfolk & W. Ry. Co. v. 
McKenzie, C-OA-Ky.. 116 F.2d 632. 

Miss.—^Metropolitan Life Ins. Co. v. 
Wright. 199 So. 289. 190 Miss. 53, 
followed in Metropolitan Life Ins. 
Co. V. Larkin. 199 So. 293. 

N.J.—^Potter V- Pennsylvania R. Co., 
174 A. 734, 113 N.J.Law 441. 

31. Ga.—^MlUen. etc., R. Co. v. Allen, 
61 S.B. 541, 130 Ga. 656. 

32. Ga.—Southern Cotton Oil Co. v. 
Skipper, 54 S.B. 110, 125 Ga. 368. 

Mich.—^Michigan Pipe Co. v. North 
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British. etc.. Ins. Co., 56 N.W. 849, 
97 Midi. 498. 

33. Ill.—^Hoffman v. Stephens, 109 N. 
B. 994, 269 Ill. 376. 

34. IlL—^Taylor v. Crowe, 122 IlL 
App. 518. 

Mo.—^Lass V. Kansas City Rys. Co., 
App.. 233 S.W. 70. 

35. Ill.—Walsh V. Chicago Rys. Co., 
128 N.B. 647, 294 HI. 586. 

36. Mo.—Jones v. St. Louis-San 
Francisco Ry. Co.. 228 'S.W. 780, 
287 Mo. 64. 

37. Ga.—^Holston v. Southern R. Co., 
43 S.B. 29, 116 Ga. 656. 

64 C.J. p 528 note 91. 

38. Ind.—White v. New Tork, etc., 
R. Co.. 42 N.B. 456. 142 Ind. 648. 
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ments.^^ In order to authorize the instruction, how¬ 
ever, the contradictory statements must be as to 
matters material to the issues.^® 

« 

According to some cases it is improper to charge 
that testimony as to contradictory statements must 
be received with caution^i or that such testimony 
is weak in character should the court charge 
that the particular testimony as to such statements 
should receive little regard,^3 or that the jury 
should harmonize, if they can, prior statements, 
and the testimony of a witness, with the view that 
he testified to the truth.^^ The view has been 
taken, however, that the court may charge that 
evidence as to such statements should be carefully 
scrutinized,^5 since it is easy to mistake a word 
or expression of a third person,^® or that it is often 
very unreliable and likely to be colored by the 
feelings of the listeners.^7 jhe propriety of an 
instruction that the jury are to consider the effect 
of shock and pain from which the party making 
the statement may have been suffering at the time, 
on such party's ability to describe the occurrence in¬ 
volved, has been recognized.^® A comment as to 
a conflict of testimony as to whether a witness had 
made conflicting statements out of court must be 
fair.^® 

d. Interesl 

Generally the court may Instruct the Jury that they 
may take Into consideration the Interest of a party or 
witness In determining the credibility of his testimony* 
Instructions denying such right are erroneous. 

The court has been held to have a wide discre¬ 
tion as to the extent to which it should go in sub¬ 
mitting specific instructions with respect to the 
interest of a witness.®® It is very generally held 
proper to instruct the jury that they ^^may” take 


into consideration the interest of a party or other 
witness in determining the credibility of his testi- 
mony,®i and it is usually recognized that the court 
may instruct the jury that they "should” consider 
interest.®® Instructions of this character are not 
objectionable as charging the jury with respect to 
matters of fact.®® Instructions which deny the 
jury's right to consider the interest of witnesses in 
determining the credibility of their testimony®^ or 
which deprive the jury of questioning testimony 
peculiarly in the knowledge of an interested party®® 
are erroneous. An instruction is also erroneous 
which, taken as a whole, is worded in such lan¬ 
guage that the necessary implication to the jury is 
that they should disregard the interest of a wit¬ 
ness.®® 

The view has been taken that the court may prop¬ 
erly chaise the jury that it is for them to say 
whether they will believe an interested witness,®^ 
and to state that the testimony of an interested wit¬ 
ness is to be tested by the circumstances and proba¬ 
bilities,®® and it has been held not improper to 
modify an instruction that the jury may in weighing 
the testimony consider the interest of witnesses by 
adding that the jury had the right to weigh such 
testimony by the same rules applied to the testimony 
of all other witnesses.®® 

On the other hand, it has been held or recognized 
that it is erroneous to charge that the testimony of 
a disinterested witness is entitled to more weight 
than that of an interested party or witness,®® that 
the weight to be given to the testimony of the par¬ 
ties depends on the interest each has in the result 
of the suit,®i or that it is the duty of the jury to 
believe the witness who has the least inducement 
to swear falsely.®® Also, it has been held or recog- 


99m Pa.—^Brlnton v. Walker & Co., 
15 Pa.Sui> 6 r. 449. 

40l BL—^lldattliews v. Granger, 68 N. 
SL 658, 19S Ill. 164. 

41. Conn.—Bradley v. Gorham, 58 A. 

698, 77 Conn. 211, 66 I 4 .H.A. 934. 

64 G.J. p 523 note 96. 

43. Conn.—^Bradley v. Gorham, su¬ 
pra. 

43. Conn.—Bradley v. Gorham, su¬ 
pra. 

44. Vt—^MuUaney v. Ct Goss Co., 
122 A. 430, 97 Vt. 82. 

45. Conn.—Bradley v. Gorham, 68 A. 
698, 77 Conn. 211, 66 L 1 .B.A. 984. 

43. Mich.—Hart v. New Haven, 89 
N.W. 677, 130 Mich. 181. 

47. Conn.—^Thorp v. Brookfield, 36 
Conn. 320. 

^ HC.—Columbia R, Co. v. Crult, 
. 20 Ad>P.D.a 621. 


49. U.S.—Sacramento Suburban 
Fruit liands Co. v. McHew, aCA. 
Cal.. 36 F.2d 917. 

60. Mont.—White v. Chicago>, M. & 
P. S. Ry. Co., 148 P. 661, 49 Mont 
419. 

In criminal prosecutions see Crim¬ 
inal Law $ 1178. 

51. U.S.—Louisville, etc., R. Co. v. 
McClish, Term., 115 F. 268, 58 ac 
A. 60. 

64 C.J. p 623 note 7. 

63. Ind.—Southern R. CO. v. State, 
76 N.E. 272, 165 Ind. 613. 

64 C.J. p 624 note 8 . 

63. Wash.—Klepsch v. Donald, SO P. 

991, 4 Wash. 436, 81 Am.S.R. 936. 

64 dJ. p 524 note 9. 

54. Miss.—^New Orleans, etc., R. Oo. 
V. Allbrittoo. 88 Miss. 242, 75 Am. 
D. 98« 


55. N.T.—Wise V. Hlrestra Labora¬ 
tories, 28 N.T.S.2d 882, 262 App.Dlv. 
147, appeal withdrawn 41 NJB3.2d 
175, 288 N.T. 481. 

66 . Kan.—Long ▼. Shafer, 174 P.2d 
88 , 162 Kan. 2L 

67. N.T.—Le Boutilller v. Flske, 47 
Hun 828. 

68 . N.T.—Shepard v. davis, 59 N.T. 
S. 456, 42 App.l>iy. 462. 

69. Ill.-—Mertens v. Southern Coal, 
etc., Co., 85 N.B. 743, 235 Ill 540 
—Henrietta Coal Co. v. Martin, 77 
NJ51 902, 221 lU. 460. 

60. Ala.—^Louisville, etc., R. Ca v. 
Watson, 8 So. 249, 90 Ala. 68 . 

64 CJ*. p 524 note 14. 

61. Ind.—Dodd V. Moore, 91 Ind. 522. 

62. Ga—Southern Mut Ins. Co. v. 
Hudson, 88 S.K. 964, 113 Ga 484— 
Hudson V. Best 80 S.B. 688 , 104 
Ga 18L 
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nized that it is erroneous to instruct that the inter¬ 
est of a witness affects his credit,that the jury 
should disregard the testimony of a witness if they 
find him interested,or that the testimony of an 
interested witness is entitled to no consideration.^^ 
So the view has been taken that it is improper to 
state explicitly or implicitly that an interested wit¬ 
ness might not be truthful and accurate,^® or that 
a party naturally feels a strong temptation to give 
testimony favorable to himself,®*^ or that, as a gen¬ 
eral rule, a witness who is interested will not be as 
honest, candid, and fair in his testimony as one who 
is not interested.®® It has also been held erroneous 
to instruct that the testimony of a party called as 
a witness by the adverse party is not conclusively 
binding.®® 

Witness otherwise unimpeached. While there is 
apparently authority for the view that the court 
may properly charge, even with respect to inter¬ 
ested witnesses, that the jury are bound to believe 
testimony which is not impeached or discredited,^® 
the view has been taken that it is improper to 
direct the jury to accept as true the testimony of 
an interested witness,^! or to give an instruction 
that the juiy are bound to believe a witness who was 
uncontradicted and unimpeached, since from his 
connection with the parties or the subject in con¬ 
troversy, and other similar circumstances, they 
might properly disbelieve him.*^® 

While the propriety of a charge that the jury 
are not bound to believe the testimony of an in¬ 
terested witness, even though he is not contradicted 
or impeached, has been recognized,^® the view has 
been taken that it is erroneous to charge that the 
jury may disregard the testimony of an imcon- 


tradicted or unimpeached witness because of inter- 
est.74 It has been held that an instruction that the 
testimony of a co-conspirator of defendant, given 
on behalf of plaintiff, should be received with cau¬ 
tion is not subject to complaint by plaintiff.'^® 

Singling out, and commenting on, witnesses. In 
accordance with general rules, discussed supra sub¬ 
division a of this section, and subject to applicable 
qualifications and limitations, it is, as a general rule, 
improper to single out a particular witness or wit- 
nesses,^® including a party to the action,^^ and 
give an instruction as to the effect of such wit¬ 
ness’ or witnesses’ interest on his credibility, at 
least where another witness or other witnesses also 
have an interest,^® and if such instruction is re¬ 
quested it is properly refusedJ® The mere fact, 
however, that the rule laid down for the determina¬ 
tion of credibility is applicable only to the speci¬ 
fied party does not render the instruction bad.®® 

While it has been held that it is not necessarily 
improper to refer to the apparent disinterestedness 
of the witnesses of one party,®i especially where 
several of the opposing parties have testified,®® 
it has been stated in general terms that an instruc¬ 
tion should not intimate that a particular witness is 
interested or that he is, therefore, discredited.®® 
In some jurisdictions it is an improper comment on 
the evidence,®4 or an improper expression of opin¬ 
ion,®® to state or intimate that a certain witness or 
witnesses are interested or disinterested, and the 
view has been taken that it is erroneous to instruct 
that a certain witness is the only disinterested wit¬ 
ness where the charge indicates that such witness’ 
testimony is to be accepted in preference to that of 
another witness.®® 


63. Ga.—^Davls t. Central R. 'Co., 60 
Ga. 829. 

64. Ill.—East Peoria Sanitary Dist. 

V. Toledo. P. & W. R. B.. 187 N.B. 
612. 353 lU. 296. 89 A.L..R. 870-> 
Super-Power Co. of Illinois v. Kaff- 
ziger. 187 N.E. 510. 353 Ill. 441. 

lilo.—Chouteau v. Searcy. 8 Mo. 733. 

65. N.Y.—Soltau v. Loewenthal. 1 N. 
T.S. 168. 

66. Mich.—Vinton v. Plainfield Tp., 
176 N.W. 403. 208 Mich. 179. 

67. Minn.—^Harriott v. Holmes. 79 N. 

W. 1003. 77 Minn. 246. 

68. Ind.—^Munciev etc., R. Co. v. 
Ladd, 76 N.B. 790. 37 IndJLpp. 90. 

Neb.—^Boyce v. Palmer, 76 N.W, 849, 
65 Neb. 389. 

69. Wash.—Crown v. Miller. 91 P.2d 
713. 199 Wash. 854. 

76. Ala.—Rowland v. Plummer. 50 
Ala. 182. 

64 C.J. p 624 note 24. 


71- Tex.—Brlsrss v, BrUrgs, Civ. 
App., 227 S.W. 611. 

72. N.C.—Noland v. McCracken, 18 
N.a 694. 

64 O.J. p 624 note 26. 

73. N.T.—Hoes v. Third Ave. R CO'., 
39 N.T.S. 40. 6 App.Dlv. 161. 

74. N.T.—^Berzevizy v, Delaware, 
etc., R Co., 46 N.Y.S. 27, 19 App. 
Div. 309. 

64 CJ. p 624 note 28. 

75- TJ.S.—^Thermoid Rubber Cow v. 
Bank of CHreenwood, C:C1A.S.C.. 1 
F.2d 891. 

76. Ill.—Zapel V. Enziis. 104 Ill.App. 
176. 

64 aj. p 625 note 32. 

Undue emphasis to evidence of par¬ 
ticular witness see infra § 340. 

77. UL—Engstrom t. Olson, 248 Ill. 
App. 480. 

64 C.J. p 626 note 38. 

78. W.Va.—Tompkins' v. Pacifie Mu¬ 


tual Life Ins. Co.. 44 S.E. 439, 63 
W.Va. 479, 97 Ajn.S.R 1006, 62 I*R 
A. 489. 

79, Ill,—Pennsylvania Oo. v. Vers- 
ten. 30 N.B. 640, 140 Ul. 637, 15 L.R 
A. 798. 

64 CJr. p 526 note 36. 

80, Ill.—<3iicago & Eastern Illinois 
R Co. V. Burrldge, 71 N.B. 838, 211 
lU. 9. 

81, Pa.—Katzenberg v. Obemdorf, 
70 Pa.Super. 667. 

83. Pa.—Hatzenberg v. Obemdorf, 
supra. 

83. Mont.—^White v. Chicago, M. A 
P. S. Ry. Co., 143 P. 661, 49 Monh 
419. 

84. Miss.—D*Antonl v. Teche 
143 So. 415, 168 Miss. 666. 

85. N.C.—Swan v. Carawan, 64 S.1L 
699, 168 N.a 472. 

86. N.Y.—Powers v. Rieser, 121 N. 
Y.S. 933. 
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Employee of party. In some jurisdictions it is im- a charge which permits the jury to consider the re- 

proper in an instruction as to credibility to single lationship and to determine what influence, if any, 

out employees of a party^^ or to place such em- it may have on the testimony of the witness has 

ployees in a class separate from that of other wit- been upheld,! An instruction which in effect in- 

nesses with respect to credibility.88 It has been forms the jury that they should not consider as af- 

held that it is not within the province of the court fecting credibility the relationship between a party 

to instruct, or to suggest to, the jury that any sus- and witnesses who are employees of such party,2 

picion attaches to the testimony of agents or serv- or which otherwise takes from the jury the right 
ants of an individual or corporation who is a party, to consider such relationship,^ is improper. In at 

by reason of their employment,8^ or that such least one jurisdiction it is proper to direct the at- 

agents or employees have such interest as requires tention of the jury to the interest of an employee 
that they should be dealt with differently from other of a party, other than a pecuniary one, as affecting 
witnesses,®® or have such interest®! in the result such employee’s credibility.^ 
of the action®® as will affect their testimony, and 

that a special charge that they have an interest or e. Character, Conduct, and Environment 

no interest is unnecessary.ss So also, an instrac- The jury may be instructed to consider the character 

tion which suggests that the jury may disregard or of the witnesses, their environment, and the influences 
discredit the testimony of witnesses merely be- 

cause they were employees of one of the parties The court may instruct that the jury may con- 
is erroneous and should not be given,®^ and, where sider the character of the witnesses,® and their en- 

the credibility of a witness is not assailed, or there vironment, and the influences to which they may 

is nothing to show bias or prejudice on his part, an be subject.® The propriety of an instruction that, 

instruction that the jury may consider his relation- if a certain witness named is a person of bad reputa- 

ship to the party in determining his credibility is tion for truth and veracity, then as a matter of law 

improper,®® An instruction as to a witness’ testify- that fact tends to discredit his testimony, and the 

ing under fear of losing employment, for the pur- jury may disregard it except as corroborated by 
pose of avoiding censure by the employer, and the other credible testimony or other facts proved, has 
like, has been condemned in the absence of any- been recognized^ An instruction which practically 

thing in the record to induce such instruction.®® informs the jury that most persons of the char¬ 

acter or type of a certain witness would not hesi- 

Although there is some authority to the con- ^^e at fraud or would not regard perjury as a crime 
trary,®7 an instruction that the jury have no right jg improper.® 
to disregard the testimony of an unimpeached wit¬ 
ness merely because he is in the employ of a party In some jurisdictions the court may comment on 
has been upheld.®® The court may, however, in- the evidence of conduct of a particular witness 

struct that, if the interest or employment of a wit- which tends to affect credibility,® and may proper¬ 
ness has impaired or biased his judgment, such fact ly direct the attention of the jury to prior conduct 

may be considered in weighing his testimony,®® and of witnesses inconsistent with their testimony at 


87, Ark.—«tepto6 V. St Liouis & X, 
M. & S. Ry. Co., 177 S.W. 417, 119 
Ark. 76. 

S4 CJ. p 525 note 43. 

38. Ill.—The Cicero & Proviso 
Street Ry. Co. v. Rollins, 63 N.£]. 
98, 195 IlL 219. 

89. Mich.—^Marquette, H. & O. R. v. 
Kirkwood, 7 N.W. 209, 45 Mich. 51, 
40 Azn.R. 453. 

90l Mich.—^Marquette, H. & O. R. v. 
Kirkwood, supra. 

91. Kan.—Solomon R. Co. v. Jones, 
8 P. 730, 34 Kan. 443. 

89. HI.—^Roberts v. Chicasro City Ry. 

OOw, 104 N.E. 708, 262 HL 228. 

93. Kan.—Solomon R. Co. v. Jones, 
8 P. 730, 34 Kan. 443. 

99. HL—IlUnois Cent R Co. v. 

Burice, 112 ni.App. 41«. 

64 C.J. p 525 note 50. 


85. Colo.—Schmidt v. Denver First 
Kat Bank, 50 P. 733, 10 Colo.App. 
261. 

96. Mich.—Gregrory v. Detroit United 
R Co., 101 N.W. 546, 138 Mich. 
368. 

Mont.—Wastl v. Montana Union R 
Co., 42 P. 772, 17 Mont 213. 

97. Tex.—International & G. N. Ry. 
Co. V. Jones, ClvA.pp., 175 S.W. 488. 

98. Ill.—^Randall v. Sterlingr, D. & B. 
Electric Ry. Co., 158 IlLApp. 56. 

64 C.J. p 525 note 54. 

99. Mich.—McDonell v. Rifle Boom 
CO., 38 N.W. 681, 71 Mich. 61. 

1- HL—Illinois Central R Oo. v. 
Etesldns, 2 N.B. 654, 115 HI. 300. 

9. Cal.—^Murray v, Llewellyn Iron 
Works Co., 87 P. 202, 4 Cal.App. 41. 
64 C.J. p 525 note 67. 


3. Wls.—^Bodenheimer v. Chicago & 
N. W. Ry. Co., 123 N.W. 148, 140 
Wis. 623. 

4. Pa.—Wilhelm v. Sunbury & S. 
Ry. Co., 126 A. 191. 281 Pa. 69— 
Ellis V. Lake Shore, eta, R Co., 21 
A. 140, 138 Pa. 606, 21 AnaLS.R 914. 

5. Mo.—Harrison v. Lakenan, 88 S. 
W. 63, 189 Mo. 681. 

In criminal prosecutions see Criminal 
Law S 1177. 

6. Iowa.—Hatfleld v. Chicago, eta, 
R Co.. 16 N.W. 336, 61 Iowa 434. 

64 C.J. p 526 note 62. 

7. Neb.—Johnson v. Johnson, 115 N. 
W. 323, 81 Neb. 60. 

8. Cal.—In re Gird's Estate, 108 P. 
499, 167 CaL 634, 137 Am.S.R 131. 

9. Pa.—Laginsky v. McCoUough, 124 
A. 481, 280 Pa. 286. 
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the trial,but comments as to the character or 
conduct of witnesses have been condemned as 
exceeding judicial discretion.^^ Where it appears 
that a witness has been tampered with,12 or that the 
agent of one of the parties to the suit was sent to 
a witness with intent to corrupt or entrap him,i2 
it is proper to instruct the jury to inquire how far 
the parties were connected with the transaction. 

f. Bias or Ptejndice 

An Instruction to the Jury to consider the bias or 
prejudice of a witness Is proper, if any has been dis¬ 
closed by the testimony. 

It is proper to instruct that the jury may con¬ 
sider the bias or prejudice of a witness, if any has 
been disclosed by the testimony,!^ and error to in¬ 
struct that a circumstance tending to show bias on 
the part of a witness has nothing to do with the 
issues in the case.i5 So an instruction excluding 
testimony tending to show hostile feeling toward 
the losing party on the part of an important adverse 
witness is erroneous.i® In advising the jury to con¬ 
sider the bias of witnesses, it is error to single out 
a particular witness or set of witnesses,and it 
has been stated in general that it is improper to 
intimate that a witness is biased or is, therefore, 
discredited.12 

g. Appearance and Demeanor of Witness While 

Testifying 

The jury may be Instructed to consider the appear¬ 
ance of a witness, and his manner and demeanor while 
testifying. 

The court may instruct the jury that they are at 
liberty to consider the appearance of a witness, 
and his manner and demeanor while testifying,i® 
and there is also authority for the view that the 
court may instruct that the jury “should” or “must” 


take such matters into consideration.20 An instruc¬ 
tion which prevents the jury from considering the 
appearance and demeanor of the witness is im- 
proper.2i It is improper to limit the jury to a con¬ 
sideration of the appearance of a witness in deter¬ 
mining credibility,22 and an instruction calculated 
so to limit the jury is properly refuse(L22 So, also, 
according to some cases it is not proper in giving 
instructions of the character under consideration to 
single out any particular witness as it would neces¬ 
sarily give the impression that the court thought 
such witness had acted differently from any other 
witness.2^ 

§ 277. Instructions as to Inferences from Evi¬ 
dence 

Generally, an Instruction which denies the right, or 
Invades the province, of the jury with respect to the in¬ 
ferences to be drawn from the facts in evidence is erro¬ 
neous. 

While the authority of the court to give proper 
instructions as to legal presumptions has been 
recognized,25 and there is authority for the view 
that whenever a fact is, by law, presumed from 
another fact, it is proper for the court to tell the 
jury that, the first fact being found by them, the 
other fact presumed by the law is to be taken to 
exist,26 in view of the rule that the inferences to 
be drawn from the facts in evidence are ordinarily 
for the jury, as discussed supra § 211, an instruction 
which denies the right, or invades the province, of 
the jury in this respect is erroneous,27. and, if re¬ 
quested, is properly refused.22 It has been laid 
down broadly that usually it is not proper for the 
court to instruct the jury on mere inferences of 
fact,22 and that any instruction or charge as to a 
presumption arising from a given state of facts 


la Ind.—Stevens v. Iieonaxd, 66 N. 

E. 27, 164 Ind. 67, 77 Am.S.R. 446. 
Ohio.—Stark v. Cress, 4 Ohio App. 
92. 

11. R.L—Pompel v. Cassetta, 7 A.2d 
198, 68 R.L 74. 

64 CJ. p 526 note 67. 

12. Mich.—^Hitchcock v. Moore, 87 N. 
W. 914, 70 lOch. 112, 14 Am.S.R. 
474. 

13. Ga.—Savannah, etc., R. Co. v. 
HoUand, 9 S.E 1040. 

14. XJ.S.—Order of United Commer¬ 
cial Travelers of America v. Tripp, 
C.C.A.C 0 I 0 ., 63 P.2d 87. 

64 C.J. p 526 note 71. 

In criminal prosecutions see Criminal 
Law S 1178. 

15. Ala.—Moore v. Nashville, etc., 
R. Co., 84 So. 617, 137 Ala. 495. 

Mo.—Needles v. Gregory, 78 Mo.App. 
857, 


16. Mo.—McVey v. Barker, 92 Mo. 
App. 498. 

17. lU.—Parlin v. Flnfrouck, 66 IlL 
App. 174. 

Tex.—^Houston, etc., R. Co. v. Run¬ 
nels, 47 S.W. 971, 92 Tex. 305. 

18. Mont—White v. Chicago, M. P. 
& S. Ry. Co., 148 P. 561, 49 Mont 
419. 

19. Mich.—^Dodge v, Reynolds, 98 N. 
W. 737, 135 Mich. 692. 

Pa.—Morris v. Emmons, Com.Pl., 32 
DeLOo. 389. 

64 C.J. p 626 note 77. 

20. UL—Meyer v. Mead, 83 Rl. 19. 
64 C.J. p 526 note 78. 

21. Wls.—^Bodenheimer v. Chicago & 
N. W. Ry. Co., 128 N.W. 148, 140 
Wis. 623. 

22. Cal.—^ETies v. American Lead 
Pencil Co., 75 P. 164, 141 Cal. 610. 
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23. Ala.—Peterman v. Henderson, 
40 So. 756, 147 Ala. 689. 

24. HI.—^Helbig V. Citizens’ Ins. C6., 
84 N.E. 897, 234 Ill. 251. 

25. Ala.—Westbrook v. Fulton, 79 
Ala. 510. 

Inference from failure to produce 
evidence see supra § 271. 

26. Mo.—Glover's Adm’rs v. Duhle, 
19 Mo. 860. 

27. Ala.—^Blalr v. Greene, 22 So.2d 

834, 247 Ala. 104. 

P€u—Waldron v. Equitable Life As- 
sur. Soc., Com.PL, 90 Plttsb.Leg.J. 

835. 

64 C.J. p 626 note 87. 

28. Ind.—Schillinger v. Savage^ 115 
N.E. 321, 186 Ind. 189. 

64 C.J. p 527 note 88. 

29. Ind.—l^nlon Mutual. Life Ins. Co^ 
V. Buchanan, lOO Ind. 63. 
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is erroneous,20 except in those instances in which 
the law raises a conclusive presumption,2i or in 
which the presumption is one of fact which is 
required by positive law but which is rebuttable.®^ 

Where a presumption or inference is one of fact 
merely, the court is not warranted in declaring it 
to the jury as a presumption authoritatively raised 
by law,®® and it is not proper to instruct explicitly 
or implicitly that a fact should or should not be 
presumed or inferred from another fact or facts,®^ 
even where there is no conflict in the evidence,®5 
unless a presumption of law arises,®® or the specific 
conditions or circumstances are such that no other 
reasonable inference may be drawn.®^ A state¬ 
ment of an inference from the evidence which is 
fair, and the only one which can be drawn there¬ 
from, is not error.®® 

It has been Iielc or recognized that it is proper 
to refuse an instruction that a certain effect will be 
produced by,®® or that a certain presumption arises 
from,^® certain evidence, unless such evidence has 
a fixed legal import and no other inference can be 
drawn therefrom; that the jury must infer certain 
facts which are questions to be determined on a 
consideration of the evidence on both sides or 
that facts proved raise a presumption of the ex¬ 
istence of a certain fact, where there is also evi¬ 
dence to raise a presumption to the contrary.^® 
Likewise, according to some cases, a requested in¬ 
struction which requires the jury to consider wheth¬ 
er certain inferences may not be drawn from a 
particular state of facts which they may find to 
exist is properly refused.^® 

So, also, it is usually held or recognized that it is 
not proper for the court to charge explicitly or im¬ 


plicitly that a fact may be presumed or inferred 
from the existence of another fact or other facts, 
provided no presumption raised by law is involved, 
and it is error to instruct that a certain inference 
may or may not be drawn from a particular fact 
or condition, when such inference must be drawn 
from all the facts and circumstances in the case, re¬ 
lating thereto.45 An instruction that a certain fact 
"affords” a presumption of another fact^® or is 
such presumptive evidence as will authorize a 
verdict^^ has been condemned. The propriety of 
an instruction that the jury may draw reasonable 
and natural inferences from the facts proved to 
their satisfaction has, however, been recognized,^® 
and although there is authority to the contrary,^® 
the court may properly charge that the jury may 
find any fact proved which they think rightfully 
and reasonably inferable from the evidence.®® 

Furthermore, instructions suggesting to the jury 
inferences which may be drawn from the evidence 
have been upheld,®^ and the view has been ex¬ 
pressed that, where there is no dispute as to the 
immediate fact testified to, and the question is as 
to the effect of such fact, it is not an invasion of 
the province of the jury for the judge to point out 
to them the different conclusions which may be 
drawn, and the circumstances which may incline 
them to believe the one or the other.®® It is er¬ 
roneous to instruct a jury that they may indulge 
a presumption not warranted by the evidence,®® or 
may draw an inference which is opposed to all the 
testimony,®^ and a requested instruction which 
draws conclusions which are not warranted is 
properly refused.®® It is improper to instruct that 
the jury may indulge a certain presumption of fact 


30m Tex.—Mitchell v. Stanton, Civ. 

App., 139 S.W. 1033. 

64 C.J. p 527 note 90. 

31« Tex.—^Heldt v. Webster, 60 Tex. 
207—White v. McCullough, 120 S. 
W. 1093, 56 Tex.Civ.App. 383. 

82. Tex.—Stooksberry v. Swann, 22 
S.W, 963, 85 Tex. 563—White v. 
McCullough, 120 S.W. 1093, 56 Tex. 
Civ.App. 383. 

33. Mo.—Ham v. Barret, 28 Mow 388. 

34. Cal.—^Linforth v. San Francisco 
Gas & Electric Co., 103 P. 320, 156 
Cal. 58. 19 AnmCas. 1230. 

64 C.J. p 527 note 94. 

35. Fla.—^Baker v. Chatfleld, 2 So. 
822, 23 Fla. 540. 

64 aj. p 527 note 95. 

86. Tex.—Stooksberry v. Swann, 22 
S.W. 963, 86 Tex. 563. 

37. N.C.—Somersette v. Stanaland, 
163 S.E. 804. 202 N'.a 685. 

64 C.J. p 527 note 97. 


38. N.T.—O’Neill v. Klnken, 8 N.T. 

S. 554, affirmed 26 N.E. 758, 125 N. 

T. 733. 

17 CJ*. p 1068 note 38. 

39. Ind.—^Roots V. Tyner, 10 Ind. 87. 
N.C.—McQuay v. Richmond, etc., R. 

Co., 13 S.BI 944, 109 N.C. 585. 

40. Mich.—Wood v. Standard Drug 
Store, 157 N.W. 403, 190 Mich. 654. 

64 C.J. p 527 note 99. 

41- Mo.—Schlinski v. City of St. Jo¬ 
seph, 166 S.W. 823, 170 MoA.pp. 
380. 

42. N.T.—Downs v. Sprague, 1 Abb. 
Dec. 550, 2 Keyes 57. 

43. Minn.—Farrell v. G. O. Miller 
Co., 179 N.W. 566, 147 Minn. 62. 

64 C.J. p 527 note 3. 

44. Ark.—^Jenkins v. Midland Talley 
R. Co., 208 S.W. 1, 184 Ark. 1. 

64 C.J. p 527 note 4. 

45. Tex.—Gallagher v. Neilon, Civ. 
App., 121 S.W. 564. 
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46. Mo.—-Ham v. Barrett, 28 Mo. 
388. 

47. Mo.—-Ham v. Barrett, supra. 

48. Ind.—Tandalla Coal Co. v. 

Moore, 121 N.B. 685, 69 Ind.App. 
311. 

49. Colo.—^Henry V. Colorado Land, 
etc., Co., 51 P. 90, 10 Colo.App. 14. 

60. m. —North Chicago St R Co. v. 
Rodert 67 N.B. 812 , 203 IlL 413. 

64 C.J. p 528 note 11. 

61. RL—Nock V. Lloyd, 79 A. 832, 
82 RL 313. 

64 C.J. p 528 note 12. 

52. S.C.—^Lynn v. Thomson, 17 S.C. 
129. 

53. N.T.—^Hollister v. Johnson, 4 
Wend. 639. 

54. Ala.—Carey ▼. Hughes, 17 Ala. 
388. 

55. N.C.—^Rosenmann v, Belk-Wil- 
Uams Co., 132 S.B. 282, 191 N.C. 
493. 
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without requiring them to find the facts which au¬ 
thorize such presumption.56 It is proper to refuse 
an instruction which directs the jury to the strength 
or weakness of a presumption of fact^^ The fact 
that the ultimate burden of proof rests on plaintiff 
does not mean that the court should so far encroach 
on the province of the jury as to require that one 
inference should be more thoroughly proved than 
the other, if both are reasonable and rational.58 

Instructions as to inferences should not be given 
where they would be irrelevant or misleading.59 In¬ 
structions which merely point out to the jury the 
purpose for which certain evidence was adi^tted 
and the issue to which such evidence is to be applied 
are not objectionable on the ground that they in¬ 
form the jury of what the evidence tends to prove.®<> 
In order to justify a charge deciding a question of 
law against a party, the proofs must be such that no 
inference on which the legal question depends can 
be legitimately drawn in such party’s favor.®i A 
requested instruction which states a permissible in¬ 
ference of fact as a proposition of law is properly 

refused.82 

§ 278. H 3 rpothetical Statement by Court 

a. In general 

b. AflSrmative charge with hypothesis 

a. In General 

Where the evidence Is such as to raise questions of 
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fact for the Jfiry, the trial court may properly charge 
hypothetically. 

Where the evidence is such as to raise questions 
of fact for the jury, the trial court may properly 
charge hypothetically,^? that is, may propound the 
law and direct its application to the facts as they 
may be found,?^ provided the legal conclusion neces¬ 
sarily follows from the hypothesis stated,®^ and such 
an instruction does not necessarily constitute an 
objectionable comment on the evidence®6 or invade 
the province of the jury.®^ Instructions hypothesiz¬ 
ing the facts which must be found, before a verdict 
for a party is authorized, state the law of the case 
for the jury.®® A charge stating the legal conclu¬ 
sions which would result from the establishment of 
certain facts is not subject to objection as a charge 
on the facts,®® nor is such a charge within the rule 
prohibiting the singling out of particular facts in 
the chain of proof.^® It is error, however, to with¬ 
draw from the deterinination of the jury a question 
of fact through the medium of a h 3 rpothetical in¬ 
struction grouping the facts which the evidence 
tends to prove, and leaving the jury the sole ques¬ 
tion of determining which set of facts has been 
established by the evidence^! If the charge thus 
given is supposed to influence the minds of the jury 
in their determination of the facts, the opposite par¬ 
ty should pray the court to state the law as ap¬ 
plicable to the converse of the facts supposed^® An 
instruction containing a hypothesis opposed to all 
the testimony should not be given.^® 


66. Mo.—^Equity Elevator Co. v. Un¬ 
ion Pac, Ry. Co., App., 177 S.W. 
778. 

67. Mich.—Wilcox v. Young*, 33 N.W. 
765, 66 Mich. 687. 

6&i U.S.'—^Bordonaxo Bros. Theatres 
V. Paramount Pictures, C,A.N.T., 
176 F.2d 594. 

69. S.I>.—White v. Chicago, etc., R. 
Co., 47 N.W. 146, 1 S.D. 826, 9 Ii.R. 
A. 824. 

Vt—Cate V. Fife, 68 A. 1, 80 Vt 404. 

60. Ind.—^McClure v. Lenz, 80 N.E. 
988, 40 IndALPp. 56. 

61. N.J.—McCoy v. MUlville Trac¬ 
tion Co., 85 A. 358, 83 N.J.I*aw 508. 

62. Ohio.—Collins v. McClure. 26 N. 
E.2d 780, 63 Ohio APP. 312. 

63. Ariz.—Corpus juris quoted in 
Pearson & Dickerson Contractors v. 
Harrington, 137 P.2d 381, 385, 60 
Arlz. 354—Western Truck Lines v. 
Berry, 78 P.2d 997, 62 Arlz. 38. 

Oa.—Bowie Martin, Inc., v. Dews, 85 
S.E.2d 677, 73 Ga.App. 73—^Empire 
Mortg. & Inv. Corp. v. Donaldson, 
12 S.E.2d 489, 64 QaJLpp. 197. 

Or.—Riley v. Good, 18 P.2d 222, 142 
Or. 155. 


S.C.—^Harrelson v. Reaves, 65 S.E.2d 
478, 219 S.C. 394. 

Tenn,—^Bodley v. Fidelity & Casualty 
Co. of N. Y., 1 TennJU>P- 720. 

Wash.—Lee & Eastes v. Continental 
Carriers, 265 P.2d 257. 

64 C.J. p 528 note 23. 

Hypothetical statement as assump¬ 
tion of fact see infra S 880. 

64i Arlz.—Ck»pus juris quoted in 
Pearson & Dickerson Contractors 
V. Harrington, 137 P.2d 381, 885, 60 
Arlz. 354. 

Neb.—Chard v. New York Life Ina 
Co., 16 N.W.2d 858, 145 Neb. 429. 

64 C.J. p 528 note 24. 

65. Arlz.—Corpus juris quoted in 
Pearson & Dickerson Contractors v. 
Harrington. 187 P.2d 381, 385, 60 
Ariz. 854. 

64 C.J. p 528 note 25. 

66. Arlz.—Corpus Juris quoted in 
Pearson 8c Dickerson Contractors v. 
Harrington, 137 P.2d 381, 385, 60 
Arlz. 354. 

64 C.J. p 528 note 26. 

€7. Arlz.—Corpus juris quoted in 
Pearson 8c Dickerson Contractors v. 
Harrington, 137 P.2d 381, 385, 60 
Ariz. 354. 

64 C.J. p 528 ZK>te 27. 
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68. Mo.—^Morris v. m L Du Pont De 
Nemours & Co., 178 S.W.2d 39. 851 
Mo. 479. 

69. Ariz.—Corpus Juris quoted in 
Pearson & Dickerson Contractors v. 
Harrington, 137 P.2d 881, 385, 60 
Ariz. 354. 

S.C.—^Harrelson v. Reaves, 65 S.E.2d 
478, 219 S.a 394—Williams v. 

Southeastern Life Ins. Co., 14 S.E. 
2d 895, 197 S.C. 171. 

64 C.J. p 528 note 28. 

70. Ariz.—Corpus Juris quoted in 
Pearson & Dickerson Contractors v. 
Harrixigton, 137 P.2d 381, 885, 60 
Ariz. 854. 

Mo.—Stewart v. Sparkman, 75 Mo. 
App. 106. 

71. Ohio.—^Burke v. Heamey, 200 N. 
E. 649, 51 Ohio App. 287. 

72. Ala.—<!arllsle v. Hill, 16 Ala. 
398. 

Ariz.—Corpus juris quoted in Pear¬ 
son & Dickerson Contractors v. 
Harrington, 187 P.2d 381, 385, 60 
Ariz. 364. 

73. Mo.—Wise v. Wabash R. Co., 116 
S.W. 452, 185 Mo.App. 280, 
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It is not necessary to the giving of an instruction 
that the evidence should establish conclusively the 
hypothesis stated in it;*^^ if there is any evidence 
conducing to establish the assumption it is suffi¬ 
cient to authorize the giving of the instruction, and 
it is for the jury to find whether the facts stated 
are made out by the evidence. *^5 Where, however, 
the facts are clear and undisputed, or are admitted 
so that the question is one of law, the court should 
not submit the matter hypothetically,^® and may 
charge directly on the facts.^^ Instructions should 
hypothesize the ultimate facts on which they are 
based.78 It is not objectionable to state a rule aris¬ 
ing on the hypothesis of the evidence showing cer¬ 
tain facts before any damages can be awarded,*^® 
or before they can be awarded on a particular 
theory,®® or for a particular item.®^. 

Basis of requested instruction. A requested in¬ 
struction in a particular matter must rest on undis¬ 
puted facts, or a hypothetical case.®® 

b. Affirmative Charge with Hypothesis 

An affirmative charge with hypothesis, that the Jury 
must find for a particular party, may properly be given 
where the evidence is such that, if It is believed by the 
jury, such finding would necessarily follow from such 
evidence. 

A charge which is sometimes referred to as the 
general or affirmative charge with hypothesis,®® 


that, if the jury believe the evidence,®^ or if they 
*elieve the facts testified to,®® or if they find the 
facts to be as testified,®® as stated in the testi- 
mony,®*^ or as the evidence tends to show,®® they 
should find for a particular party is proper where 
the evidence is such that, if it is believed by the 
jury, such finding would necessarily follow from 
such evidence; and, according to some cases, it is 
the duty of the court to give such charge under 
such circumstances.®® The rule authorizes the 
charge in favor of plaintiff where the evidence of 
facts authorizing recovery is not disputed or con¬ 
troverted.®® So, also, where there is no conflict 
in the evidence and, if believed, defendant is not 
liable or plaintiff is not entitled to recover, the 
charge in favor of defendant is proper,®^ and the 
court may®® and should®® give such a charge on de¬ 
fendant’s request. In at least one jurisdiction, 
where the evidence is oral and an affirmative charge 
is proper, it must be with h 3 rpothesis; a directed ver¬ 
dict by peremptory instruction may not be given.®^ 

While a qualification of the rule has apparently 
been recognized in respect of direct evidence by 
one witness,®® it is usually recognized that the 
charge here considered should not be given where 
the evidence as to material matters is conflicting®® 
or where more than one inference may properly be 
drawn from the evidence.®*^ In other words, the 


74. Ariz.—Corpiu Jtixis quoted iu 
Pearson & Dickerson Contractors v. 
Harrinffton. 187 P.2d 381, 385, 60 
Ariz. 354. 

Mo.—^Bradford v. Pearson, 12 Mo. 
71. 

75. Ariz.—Corpus JTiiris quoted in 
Pearson & Dickerson Contractors v. 
Harrlnirton, 137 P.2d 381, 385, 60 
Ariz. 354. 

Mo.—^Bradford v. Pearson, 12 Mo. 
71. 

76. Tex.—Houston, etc., R. Co, v. 
Harvln, CivJV.pp., 54 S.W. 629. 

64 C.J. p 529 note 35. 

77. S.C.—^Hollings v. Bankers’ Un¬ 
ion of the World, 41 S.BL 90, 63 S.C. 
192. 

64 C.J. p 529 note 36. 

78. Mo.—Smith v. Gerhardt, App., 
220 S.W.2d 85. 

79. Fla.—Jacksonville Electric Co. 
V. Batchis, 44 So. 933, 64 Fla. 192. 

Mont.—Cannon v. Lewis, 45 P. 672, 
18 Mont 402. 

80. N.Y.—Todd v. Gamble. 26 N.T. 
S. 662, 74 Hun 569, affirmed 42 N. 
E. 982, 148 N.Y. 382, 52 L.RJL 225. 

81. Ga.—Chattahoochee Brick Co. v. 
Sullivan, 12 S.E. 216, 86 Ga. 50. 

82. N.Y.—Oardner v. Clark, 17 Barb. 

. 538—Gurney v. Smithson, 20 N.Y. 

Super.. 396. 


83. Ala.—Cox V. Roberts, 27 So.2d 
617, 248 Ala. 872. 

64 C.J. p 529 notes 38, 89. 

Form and sufficiency of instruction 
directing verdict if jury believe 
evidence see infra § 350. 

84s. Ala-^ox V. Roberts, supra— 
WUlinsrham v. Wesley Hardware 
Co., 149 So. 708, 227 Ala. 280. 

64 CJ. p 529 note 40. 

85. Pa.—'Daubert v. Pennsylvania R. 
Co., 26 A. 108. 166 Pa. 178. 

86. N.C.—Broadway Bank of Han- 
' sas City v. Noble, 165 S.E. 722, 203 

N.C. 800. 

64 C.J. p 529 note 42. 

87. N.C.—Kerr Grain & Hay Co. v. 
Marion Cash Feed Co., 103 S.E. 
376, 179 N.a 664. 

88. N.C.—Somersette v. Stanaland, 
163 S.S1 804, 202 N.C. 685. 

89. N.C.—Love V. Gresrcr. 23 S.BI 332, 
117 N.C. 467—Jessup v. Johnston, 
48 N.C. 335. 67 Am.D. 243. 

901 Ala.—Cox V. Roberts, 27 So.2d 
617, 248 Ala 372. 

64 C.J. p 529 note 46. 

91. Ala—^Brown v. Southeastern 
Greyhound Lines, 61 So.2d 524, 255 
Ala 308—Cox v. Roberts, 27 So.2d 
617, 248 Ala 372—Porterfield v. 
. Life & Casualty Co. of Xenn.,.5 So. 
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2d 71, 242 Ala 102—Pollard V. 
Treadwell, 176 So. 452, 234 Ala 615. 
64 C.J. p 529 note 47. 

92. Ala—^Bryan v. Ware, 20 Ala 
687. 

98. Ala—Converse Bridge Co. v. 

Collins, 24 So. 561, 119 Ala 534. 

64 C.J. p 529 note 49. 

94. Ala—Commonwealth Life Ins. 
Co. V. Barr, 119 So. 11, 218 Ala 505. 

64 C.J. p 530 note 50. 

Whare avldeaoa is solely from wit¬ 
nesses for party holding burden of 
proof, the instruction must be with 
hypothesis, with the right of the oth¬ 
er party to argue the credibility of 
the evidence.—Owen v. State ex reL 
Bailes, 200 So. 412, 240 Ala 582— 
64 C.J. p 530 note 50 [a]. 

95. N.C.—Gaither v. Ferebee, 60 N.C. 
303. 

64 C.J. p 530 note 51. 

96^ Ala—Claburn v, Mathews, 61 So. 
2d 83, 258 Ala 41—Railway Exp. 
Augency v. Bums, 52 So.2d 177, 255 
Ala 657—Cox v. Roberts, 27 So.2d 
617, 248 Ala 372—^Birmingham 

Elec. Co. V. Robinson, 33 So.2d 498,, 
33 AlaApp. 367. 

64 C.J. p 530 note 52. 

97. N.C.—Commercial Nat. Bank v. 

Wester, 124 S.E. 865, 188 N.a 874. 
64 C.J. p 530 note 53. 
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charge should not be given where there is evidence 
to support the position of the party against whom 
the charge would operate,98 if there is merely a 
scintilla of such supporting evidence,^® since in 
such case the charge constitutes an invasion of the 
province of the jury;! this rule applies to a charge 
either for plaintiff^ or for defendant,8 and renders 
proper a refusal to give such a charge when re¬ 
quested either by plaintiff^ or by defendant.^ 

A request to give the charge here considered 
assumes the truth of the evidence of the opposing 
party,® and in determining whether the charge 
should be given, the evidence must be taken in the 
most favorable aspect to the party against whom 
the charge would operate,^ especially where the 
burden of proof on the issue involved is on the 
party in 'whose favor the charge is sought ;8 all 
the facts which the evidence reasonably tends to 
prove for the party against whom the charge would 
operate must be considered established,® and any 
part of the evidence which tends to disprove the 
contention of the party who seeks the charge must 
be taken as true.^® A charge that, if the jury do 
not believe the evidence, they must find for defend¬ 
ant has been condemned,^! and the refusal to give 
such charge when requested has been upheld but 
the view has been taken that, in a case in which 
under the evidence plaintiff is entitled to recover if 
defendant does not sustain the burden of showing 
freedom from fault on which liability depends, the 
court may properly instruct that, if the jury do not 
believe defendant’s evidence offered to show free¬ 
dom from fault, a verdict may be found for plain- 
tiff.18 


§ 279. Assumptions of Fact in Instructions 

The fact that the court assumes or states in an in¬ 
struction matters which are proper subjects of judicial 
notice usuaily does not render the Instruction erroneous, 
and facts may be assumed for the purpose of illustration. 

The fact that the court assumes or states in an 
instruction matters which are proper subjects of 
judicial notice,^^ including matters of common 
knowledge,^® usually does not render the instruction 
erroneous or, at least, does not present available 
error, but it is proper to refuse a requested instruc¬ 
tion which declares as a subject of common knowl¬ 
edge a matter of which there can be no common 
knowledge.^® It has been held to be better prac¬ 
tice ordinarily not to instruct the jury concerning 
matters of common knowledge.^^ 

Illustrations which are apt and clearly made and 
are not so extended as to withdraw the attention of 
the jury from the issue to be determined are not 
generally erroneous, but may sometimes be ben- 
eficial.l® It is not error for a trial court, in its 
instructions to a jury, to state as much of the ad¬ 
mitted facts as may be necessary to illust-ate and 
apply the law to the case on trial.^® The assumption 
of a state of facts not in evidence, merely by way 
of illustrating and explaining some proposition of 
law applicable to the case under consideration, and 
not as having been proved, is not erroneous,®® 
especially where the jury are explicitly informed 
that the facts are stated merely by way of illustra- 
tion.®i This is a matter of common practice, and 
no intelligent juror can be misled by such illustra- 


98. Ala.—Fnilard v. Pollard, 92 So. 
488, 207 Ala. 270. 

64 C.J. p 680 note 54. 

99. Ala.—Stark & Oldham Bros. 
Lumber Co. v. Burford, 109 So. 148, 
215 Ala. 68. 

64 C.J. p 530 note 55. 

1. Ala.—XT. S. Life Ins. Co. y. Les¬ 
ser, 28 So. 646, 126 Ala. 568—Ten¬ 
nessee Coal, etc., Co. v. Stevens, 22 
So. 80, 115 Ala. 461. 

2. N.C.—Perry v. Norfolk Southern 
R Co., 87 S.B. 948, 171 N.C. 38. 

64 C.J. p 530 note 57. 

3. Ala.—Davis v. Brwin, 107 So. 903, 
214 Ala. 341. 

64 C.J. p 530 note 58. 

4. Ala.—Clahum v. Matherws, 61 So. 
2d 83, 258 Ala. 41. 

64 C.J. p 530 note 59. 

5. Ala.-^-box V. Roberts, 27 So.2d 

617, 248 Ala. 372—^Birmingham 

Elec. Co. V. Robinson, 88 So.2d 498, 
33 AUuApp. 357{ 

64 C.J. p 530 note 60. 


8. N.C.—^Brown ▼. Atlantic Coast 
Line R Co., 77 S.E. 777, 16t N.a 
673—Harton v. Forest City Tel. Co., 
59 S.E. 1022, 146 N.C. 429, 14 L.R 
A., N.S., 956, 14 Ann.Cas. 890. 

7. N.a —Jackson v. Atlantic Coast 
Line R Co.. 106 S.E. 495, 181 N.C. 
153. 

64 aj. p 531 note 62. 

8. N.C.—Jackson v. Atlantic Coast 
Line R Co., supra. 

9. N.C.—Smith y. Holmes, 88 S.E. 
838, 167 N.C. 561. 

64 C.J. p 531 note 64. 

10. N.C.—Smith v. Holmes, supra. 

64 C.J. p 531 note 66. 

11. Ala.—Sherrill v. Merchants^ & 
Mechanics’ Trust & Savings Bank. 
70 So. 728, 195 Ala. 176—McCon¬ 
nell y. Adair, 41 Sow 419, 147 Ala. 
599. 

12. Ala.—Boozer v. Jones, 58 So. 
1018, 169 Ala. 481. 

64 C. J. p 581 note 67. 

13. Ala—Alabama G. & S. R R Co. 
y. McAlpine & Co., 80 Ala 78.' 
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14. Mo.—^Dlehl y. A. P. Green Fire 
Brick Co., 253 S.W. 984, 299 Mo. 641. 

64 aJ. p 655 note 50. 

15. N.a—Starr y. Southern Bell Tel¬ 
ephone 6b Telegraph Oo., 72 S.E. 
484, 156 N.C. 435. 

64 aJ. p 556 note 51. 

18. Ala—-Woodward Iron Co. y. 
Sheehan, 52 So. 24, 166 Ala 429. 

17. Tex.—^ECiel v. Mahan, Civ.App., 
214 S.W.2d 865, refused no reversi¬ 
ble error. 

1& Ga—Neel v. Powell, 61 S.E. 729, 
180 Ga 756. 

N.a—Corpus otiris dted In Rea v. 
Slmowitz, 88 S.E.2d 194, 197, 226 
N.C. 379. 

19« Alaska—Williams v. Alaska 
Commercial Co., 2 Alaska 43. 

20. Conn.—Smith v. Waterhury 6b 
Milldale Tramway Co., 121 A. 878, 
99 Conn. 446. 

64 aJ. p 556 note 55. 

21. Mich.—Beecher y. Venn, 35 MicK 
466; 
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tions.2^ On the other hand illustrations which are 
inapt or irrelevant or are so made as to confuse or 
mislead the jury are to be avoide<L23 

§ 280. -Controverted Facts; General 

Rule and Qualifications Thereof 
a. In general 

h. Limitations and qualifications of gen¬ 
eral rule 

a. In General 

An Instruction should not assume the existence of a 
material fact In dispute which Is for the Jury, and re¬ 
quests for such Instructions are properly refused. 

An instruction should not assume the existence 


88 C.J.S. 

of a material fact in dispute which is for the juiy,^^ 
although the testimony to the contrary is slight,25 
unless such evidence is so vague and uncertain as 
to be of no value, ^6 or so clearly defective as not 
to raise an issue.27 The court should never as¬ 
sume an issue proved, unless the evidence is so 
conclusive one way that the minds of reasonable 
men could reach but one conclusion as to the re¬ 
sult's Instructions assuming material facts in dis¬ 
pute are objectionable as being on the weight of 
the evidence,23 or on a question of fact.30 It fol¬ 
lows, therefore, that requests for such instructions 
are properly refused,^! unless the evidence is so 
conclusive that the assumed fact presents no is¬ 
sues for the jury.32 


22 . Conn.—Masters ▼. Warren, 27 
Conn. 293. 

23. Ga.—Neel ▼, PoweU, 61 S.B. 729, 
130 Ga. 756. 

U.S.—Carpenter r. Connecticut 
General Lrife Ins. Co., C.C.A.C 0 I 0 ., 
68 F.2d 69. 

Ala.—Sloss-Sheffleld Steel & Iron Co. 

V. Willinsrham, 199 Sow 15, 29 Ala. 
App. 569, cause remanded 199 So. 
28, 240 Ala. 294. 

Ark.—Glem v. Williams. 222 S.W.2d 
800, 215 Ark. 705—GlUlam v. Brad¬ 
ley Lumber Co. of Arkansas, 67 S. 

W. 2d 595, 188 Ark. 615. 

CaL—Clarke v. Volpa Broa, 124 P, 
2d 877, 51 CaLApp.2d 173. 

Fla.—Bessett v. Hackett, 66 So.2d 
694. 

Ill.—^Pappas V. Peoples Gas Light & 
Coke Co., 113 N.B.2d 585, 350 Ill. 
App. 641—Clark v. Public Service 
Co., 278 BLApp. 426. 

Iowa.—Ck)zpiis jozls cited In. Wiese 
V. Greenwalt, 10 N.W.2d 641, 644, 
233 Iowa 896—Ballain v. Brazel- 
ton, 266 N.W. 522, 221 Iowa 806. 
Minn,—^Lieman v. Standard Oil Co. of 
Ind., 67 N.W.2d 814—^Bames v. 
Northwest Airlines, 47 N-W.2d 180, 
233 Minn. 410. 

Mo.—Osborn v. Chandeysson Elec. 
Cow, 248 S.W.2d 657—Oorpas Juris 
died hL George v. Allen, 245 S.W. 
2d 848, 850, 362 Mo. 971—State ex 
reL Spears v. HcCullen, 210 S.W. 
2d 68 , 857 Mo. 686 —Rose v. St. Lou¬ 
is Public Service Co.. 205 S.W.2d 
559—Robinson v. Kansas City Pub¬ 
lic Service Co., 137 S.W.2d 648, 845 
Mo. 764-^BLtrkham v. JenIdBS Mu¬ 
sic Co., 104 S.W.2d 234, 340 Mo, 9ll 
—^BUll v. St. Louis Public S^vice 
Co., 64 S.W.2d 633—Spears v. SL 
Louis Public Service Co,, App., 202 
S.W.2d 678—Fair Mercantile Co. v. 
St. Paul Fire & Marine Ins. Oo., 175 
S.W.2d 980, 287 Mo^App. 611— 

Weinel v. Hesse, App., 174 S.W,2d 
903—^Day v. Banks, App.. 102 S.W. 
2d 955, opinion quashed in part on 
other grounds State ex reL Banks 


V. Hostetter, Sup.. 128 S.W.2d 1022 
—Alexander v. Hoenshell, App., 66 
S.W. 2 d 164. 

Okl.—Chicago^ R. L & P. Ry. Co. v. 

Odom, 61 P.2d 1088, 178 Okl. 181. 
Tex.—Jacobsen v. Brown, CivAuPP., 
105 S.W.2d 1108, error dismissed— 
Texas Employers Ins. Ass'n v. Tan 
Pelt, Civ.App., 88 S.W.2d 892. 
Utah.—Webb v. Snow, 182 P.2d 114, 
102 Utah 435. 

Wash.—Ashley v. Ensley, 265 P.2d 
829. 

Wls.—Cohen v. Bridges, 89 N.W.2d 
878, 256 Wis. 585. 

27 C.J. p 846 note 62—88 C.J. p 141 
note 89—64 C.J. p 631 note 70. 

25. Ky.—Merrit v. Pollys, 16 B.Mon. 
355. 

Mass.—Whitaker v. Ballard, 60 N.E. 
379, 178 Mass. 584. 

23. S.D.—Richlson v. Mead, 80 N. 

W. 131, 11 S.D. 639. 

27- Tex.—^Thompson v. Galveston, 
etc., R. Co., 106 S.W. 910, 48 Tex. 
Civ.App. 284. 

28. Tex.—Security Mut. Life Ins. 
Co. V. Calvert, CIv.App.. 100 S.W. 
1083, reversed on other grounds 105 
S.W. 320, 101 Tex. 128. 

29. Tex.—Johnson v. Hyltin, Civ. 
App., 133 S.W. 298. 

64 C.J. p 632 note 75. 

80. Ariz.—Atchison, T. & S. P. Ry. 
Co. V. Gutierrez, 249 P. 66 , 80 Ariz. 
49'!. 

8 L U.S.—^Pennsylvania R. Co. v. 

Ackerson, C.A.Mich., 183 F.2d 662. 
Ala.—Kennedy v. Collins, 85 So.2d 
92, 250 Ala. 503—^Alabama Oil Co. 
of Decatur v. (Mbson, 156 So. 771, 
229 Ala. 269—Alabama Dry Dock 
& Shipbuilding Co. v. Bates, 80 So. 
2d 278, 33 Ala.App. Sl^loss-Shef- 
field Steel & Iron Co. v. WiUtng- 
bam, 199 So. 15, 29 Ala.App. 569, 
cause remanded 199 Sow 28> 240 Ala. 
294. . . 

Ariz.—Mutual Ben. Health A Acci¬ 
dent Ass'n V. Neale, 88 P.2d 604, 
43 Ariz. 582. 


Cal.—Vlnther ▼. Sunset Mut. Life 
Ins. Co., 53 P.2d 182, 11 Cal.App. 
2 d 118. 

Colo.—^Edwards v. Quackenbush, 149 
P.2d 809, 112 Colo. 337. 

Idaho.—Wasson v. Wasson, 253 P. 

2d 236, 73 Idaho 859. 
m. —^Blumb V. Getz, 18 N.B.2d 1019, 
294 IlLApp. 432—Coplea v. Bybee, 
8 N.E.2d 66 , 290 IlLApp. 117— 
McCusker v. Curtiss Wright Plying 
Service, 269 niJlpp. 502. 

Iowa.—Usher v. Stafford, 288 N.W. 
482, 227 Iowa 448. 

Mass.—Branco v. Feliciano, lid NE. 
2d 822-^w V, U. S. Fidelity & 
Guaranty Co., 7 N.B.2d 426, 297 
Mass. 34. 

Mich.—^Michigan Fire & Marine Ins. 
Co. V. Pretty Lake Vacation Camp, 
25 N.W.2d 166, 316 Mich. 197. 

Mo.—^Purdy v. Moore, App., 224 S.W. 
2d 838—Frost v. Jensen, App., 166 
S.W.2d 558—Cannon v. S. S. Kresge 
Co., 116 S.W.2d 669, 238 Mo.App. 
173. 

Ohio.—Plotkin v. Me^ks, 3 N.E.2d 
404, 131 Ohio St. *93—Collins v. 
Potasky, App., Ill N.B.2d 699— 
Collins V. McClure, App., 49 N.E.2d 
181, affirmed 56 N.E. 2 d 171, 143 
Ohio St. 569. 

Okl.—Key v. British Am. Oil Pro¬ 
ducing Co., 167 P.2d 667, 196 OkL 
663. 

Or.—Kilkenny v. Beebe, 199 P.2d 916, 
184 Or. 516. 

Pa.—Stady v. Martocello, 40 A.2d 
694, 156 Pa.Super. 493—McGill v. 
Confer, Com.PL, 34 Brie Co. 96. 
Tenn.—Cole v. Standard Oil Co. of 
iJ. J., 197 S.W.2d 13. 29 TennAipp. 
449. 

W.Va.—Queen v. Man Hospital, 37 S. 
R2d 443, 128 W.Va. 574—Franklin 
V. Pence, 36 SJBL2d 606, 128 W.Va. 
868 . 

64 CJ. p 532 note 77—17 C.J. P 1067 
note 31. 

82. Or.—Kilkenny v. Beebe, 199 P.2d 
916, 184 Or. 516. 
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So, it is similarly held or recognized that the 
assumption by the trial judge of a material con¬ 
troverted fact in an instruction given to the juiy is 
error,33 especially where the defect in the instruc¬ 
tion so given is called to the attention of the 
court.34 It has been held that the error is not 
cured by the giving of other instructions, which 
submit for the determination of the jury the exist¬ 
ence of such facts.36 Where the evidence is con¬ 
flicting, the court should not assume, in an instruc¬ 
tion, that a verdict will or should be returned for 
any particular party,33 or for any particular 
amount37 An instruction should not be drawn so 
that it is difficult to say whether or not an is¬ 
suable fact has been assumed.33 

b. liiznitations and QnalMcations of General 
Enle 

An instruction Which leaves to the Jury the deter¬ 
mination as to the existence of a certain fact may not 
be regarded as an assumption of such fact, and generally, 
statements in hypothetical form in respect of a fact in 
controversy, which do not prevent the Jury from deter¬ 
mining as to the existence of such fact, are not objection¬ 
able as assuming the existence of such fact. 

An instruction which leaves to the jury the deter¬ 
mination as to the existence of a certain fact may 
not be regarded as an assumption of such fact.33 
So, charges as to matters of law which are for the 
court to decide may not be regarded as charges on 


the facts.-*® It has been held or recognized that 
it is not an assumption of fact for the court to state 
the legal effect of documents to apply the law 
to the facts of the case as found by the jury;*3 to 
give the rules of law to be applied to the facts as 
they are determined by the jury;^3 to state that 
certain matters would authorize a certain finding;** 
to state that the jury are to determine for them¬ 
selves what allegations of the complaint have been 
proved by a preponderance of the evidence and what 
have not;*3 to state a legal presumption with re¬ 
spect to a fact,*® to state the leg^ effect of the 
facts if found ;*7 or to state what is an obvious 
conclusion,*® or what necessarily follows,*® from 
certain facts found. 

According to some cases an instruction does not 
asstime the existence of a certain condition or mat¬ 
ter where, under the instruction, the jury’s finding 
of its existence is a necessary part of an affirmative 
finding by the jury as to a related matter submitted 
by the instruction.®® No improper assumption of 
fact is involved in correct instructions advising the 
jury as to the elements and measure of damages.®^ 
In order to render a statement or assumption in a 
charge violative of a constitutional provision for¬ 
bidding trial judges to charge with respect to 
matters of fact or to comment thereon, the state¬ 
ment must be such as to lead, or tend to lead, the 
jury to believe that the fact adverted to is an estab- 


33. Cal.—Connell v. Clark, 200 P.2d 
26, 88 CaLApp.2(l 941. 

Del.—^Buckley v. R. H. Johnson & 
Co., 25 A.2d 892, 2 Terry 546. 

Ind.—^Prudential Ins. Co. of America 

V. Thatcher, 4 N.E.2d 574, 104 Ind. 
App. 14. 

Miss.—Dixie Stock Yard v. Fergni- 
son, 4 So.2d 724, 192 Miss. 186. 

Mo.—^Taylor v. Kansas City, 112 S. 

W. 2d 562, 842 Mo. 109—Frost v. 
Jensen, App., 156 S.W.2d 553—^Ber- 
srerson v. General Ins. Co. of Amer¬ 
ica, of Seattle, Wash., 148 S.W.2d 
812, 285 Mo.App. 806—Baird v. Na¬ 
tional Health Foundation, 144 S.W. 
2d 850, 235 Mo.App. 594—Boyer v. 
General Oil Products, App., 78 S. 
W.2d 460—Counts v. Thomas, App., 
63 S.W.2d 416. 

Neb.—Howe v. Provident Loan & 
Inv. Co., 265 N.W. 265, 180 Neb. 
469. 

Ohio.—Griffin v. City of Cincinnati, 
111 N.E.2d 31, 92 Ohio App. 492. 
Okl.—ChicasTO, R. L A P. By. Oov 
V. Garrison, 88 P.2d 602, 169 Okl. 
634. 

Tenn.—Southern Ry. v. Cantrell, 5 
Tenn.App. *677. 

Wash.—^Lee & Bastes v. Continental 
' Carriers, 265 P.2d 257. 

64 C.J. p 534 note 78. 
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34- Tex.—Steagall v. McKellar, 20 
Tex. 265. 

3S. Cal.—Clarke v. Volpa Bros., 124 
P.2d 877, BfL Cal.App.2d 173. 

64 C.J. p 535 note 80. 

33, Idaho.—Corpus Jhiis died in 
Judd V. Oregon Short Line R. Co., 
44 P.2d 291. 296, 55 lOallo 461. 

64 QJ. p 525 note 81. 

37. Idaho.— Corpus gtixis otted in 
Judd V. Oregon Short Line R. Co., 
44 P.2d 291, 296, 55 Idaho 461. 

nL—Aurora Trust & Savings Bank 
V. Fidler, 200 HLApp. 283. 

38. Mo.—Weddle v. TarkiO Blectric 
& Water Co., App., 230 S.W. 886. 

39. Ind.—Citizens* St. R. Co. v. Hoff- 
bauer, 56 N.B. 54, 23 IndApp. 614. 

€4 CJ. p 535 note 85. 

40. S.C.—^Martin v. Seaboard Air 
Line Ry. Co., 98 S.B. 836, 108 S.a 
130—Metz V. Metz, 91 S.B. 864, 106 
S.a 514. 

41. Mo.—^Barada-Ghio Real Estate 
Co. V. Keleher, 214 S.W. 961. 

S.C.—Sudduth V. Sumeral, 89 S.E. 
584, 61 S.a 276, 85 Am.S.R. 883. 

43. Tex.—Houston, etc., R. Co. v. 
White, 56 S,W. 204, 28 Tex.Civ. 

[ App. 280. 


43. Cal.—Gk>ehriiig v. Rogers, 227 P. 
687, 67 Cal.App. 258. 

Ind.—Jones v. Kasper, 83 N.B.2d 
816, 109 IndApp. 465. 

44. Iowa.—Owen v. Christensen, 76 
N.W. 1008, 106 Iowa 894. 

45. laSL —Kreag v. Anthus, 28 N.ES. 
778, 8 lQd.App. 482. 

48. Ala.—Webb v. Gray. 62 So. 194, 
181 Ala. 408. 

$4 C.J. p 535 note 92. 

47. Iowa.—Lauer v. Banning, 181 
N.W. 783, 152 Iowa 99. 

64 C.J. p 585 note 98. 

48; Iowa.—Devine v. Chicago, etc., 
R. Co., 69 N.W. 1042, 100 Iowa 692. 
Tex.—^Texas, etc., R. Co. v. Jones. 
Civ.App., 89 S.W. 124, 

49. S.C.—^Bolton v. Western Dziion 
Telegraph Co., 65 S.E. 937, 84 S.C. 
67. 

64 C.J. p 585 note 95. 

50. Mo.—Van Loon v« SL Louis Mer¬ 
chants Bridge Terminal Co., 6 S. 
W.2d 587, 319 Mo. 948, certiorari 
denied 49 S.Ct 81, 278 U.S. 682, 78 
L.Ed. 549. 

64 C.J. p 635 note 96. 

5L Mo.—State ex ret Spears v» Mc- 
Cullen, 210 aW.2d 68, 857 Mo. 686. 
64 C.J. p 685 note 97—17 C.J. p 1068 
note 84, 
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lished one,52 and the view has been expressed that 
courts should treat instructions as erroneous as 
assuming facts only when the language employed 
is, within its own terms, clearly a charge or com¬ 
ment on the weight of evidence.53 The assumption 
of a fact which is not a material one may be dis- 
regarded-5^ 

Hypothetical statements. While the fact that an 
instruction hypothesizes certain facts does not nec¬ 
essarily prevent its being erroneous as an improper 
assumption of another fact or other facts in such 
instruction,®^ in general, statements in hypothetical 
form in respect of a fact or facts in controversy, 
which do not prevent the jury from determining as 
to the existence of such fact or facts, are not ob¬ 
jectionable as assuming the existence of such fact 
or facts,®® as, for example, if the jury “find,”®^ 
“believe,”®® “find and believe,”®® from the evidence, 
or if the jury “find,”®® “find at said time,”®i or 
“further find”®® that a certain fact or facts exist, 
or if the juiy “so find,”®® “find the facts as so 
stated,”®® “find all the foregoing facts from the evi¬ 
dence,”®® following a recital of certain matters. 

Where the hypothetical form has once been duly 


used in the instruction in connection with a mate¬ 
rial matter, the omission of such form in a subse¬ 
quent reference to such matter does not neces¬ 
sarily render such reference an assumption of 
fact,®® nor is there such an assumption where the 
instruction is conditioned on the jury’s belief, from 
the evidence, of the existence of every fact stated, 
although that condition is not repeated before each 
one of the separate facts.®*^ It is not an assumption 
of fact for the court to direct what verdict to re¬ 
turn or what finding to make in case a specified 
h 3 rpothetical state of facts is found to exist,®® or 
that, if the jury believe certain recited evidence, 
they should find for plaintiff.®® 

Stating issuesj theories, and evidence. It is not 
an assumption of fact for the court to state the 
claims of the parties on questions of fact in the 
case*^® as alleged in pleadings to direct a verdict 
for plaintiff if the facts, alleged in the declaration 
and set forth in the instructions, have been 
proved to state the theories of the parties au¬ 
thorized by the facts and circumstances in evi¬ 
dence;*^® to state the issues as made by the plead¬ 
ings;*^^ or, in general, to state the facts in issue 


52. Wash.—^Haaga v. Saginaw Iiog- 
ging Co., 14 P.2d 65, 169 Wash. 547, 
petiUon granted 15 P.2d 655, 170 
Wash. 93. 

53. Tex.—^McCallum v. Houston 
Electric Co., Civ.App., 280 S.W. 342 
—^Payne v. Bannon, Civ.Ai)>p., 238 
S.W. 701. 

54. Mo.—Corpos Joxis gnoted in 
Henson v. Jasinsky, 251 S.W.2d <601, 
604. 

64 C.J. p 535 note 1. 

55. Ala—^Benefit Ass’n of By. Em¬ 
ployees V. Armhruster, 116 So. 164, 
217 Ala 282. 

64 C.J. p 535 note 2. 

56. Mo.—Elgin V, Hroger Grocery 
& Baking Co., 206 S.W.2d 501, 357 
Mo. 19—Guthrie v. Albert Wenzlick 
Beal Estate Co., App., 54 S.W.2d 
801. 

S.C.'—Barrelsbn v. Beayes, 65 S.E*2d 
478, 319 aC. 394—Williams v. 

Southeastern Life Ina Co., 14 S.B. 
2d 895, 197 S.C. 171. 

64 G.J. p 536 note 8. 

57. Fla—^Baggett y. Davis, 169 So. 
372, 124 Pla 701. 

64 C.J. p 536 note 4. 

53. Ky.—Mann r. Woodward, 290 
S.W. 333, 217 Ky. 491. 

64 C.J. p 536 nO>te 5. 

59. Mo.—Henson v. Jasinsky, 251 
S.W.2d 601—CrOlden v. National 
Utilities Co., 201 S.W.2d 292, 356 
Mo.' 84—Dohring v. Kansas City, 
81 S.W.2d 943—Boux v. Silver 
King Oil & Gas Co., App., 244 S. 
W.2d 411—Zlervogel v. Boyal Pack¬ 


ing Co., App., 225 S.W.2d 798— 
Huelsmann v. Johnston, App., 213 
S.W.2d 641—^Dtike v. Brown Trans¬ 
fer & Storage Co., App., 133 S.W.2d 
697. 

64 C.J. p 536 note 6. 

60. Mo.—Willard v. Bobertson, 129 
S.W,2d 911—^Nance v. Lansdell, 
App., 73 S.W.2d 346. 

64 C.J. p 536 note 7. 

61. Mo.—Nance v. L»ansdell, supra 

62. CaL—Killough v. Lee, 40 P.2d 
897, 4 Cal.App.2d 309. 

Mo.—^Pogue V. Bosegrant, 98 S.W.2d 
628—Nance v. Lansdell, App., 78 
S.W.2d 346. 

63. Mo.—Henson v. Jasinsky, 261 S. 
W.2d 601--Golden v. National Util- 
iUes Co., 201 S.W.2d 292, 856 Mo. 
84—Willard v. Bobertson, 129 S,W. 
2d 911—^Pogue V. Bosegrant, 98 S. 
W,2d 528—^Dohring v. Kansas City, 
81 S.W.2d 943—Bomhoft v. City of 
Jefferson, App., 118 S.W.2d 93, opin¬ 
ion quashed In part on other 
grounds State ex rel. City of Jef¬ 
ferson V. Shain, 124 S.W.2d 1194, 
844 Mo. 57. 

64 C.J. p 586 note 8. 

Whore prefaced 

Where an instruction begins with 
such an admonition to jury as “if 
you find from the evidence that,” and 
thereafter connects it with subse¬ 
quent clauses of the Instruction, in¬ 
struction does not assume truth of 
facts recited In subsequent clauses, 
even in absence of such qualification 
as ”lf an 3 r*» or “if you so-find.”— 
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King V. Benefit Ass'n of By. Emps., 
MO.APP. 184 S.W.2d 793. 

64. Conn.—Boma v. Climax Co. of 
Lowell, 92 A. 427, 88 Conn. 642. 

65. Ill,—Baxworthy v. Heisen, 191 
HLApp. 467, affirmed 113 N.E. 699, 
274 III. 398. 

66. Mo.—<Jostello v. Kansas City, 219 

S. W. 386, 280 Mo. 676. 

64 C.J. p 536 note 11. 

67. Ill.—Schmitt v. Kurrus, 85 N.E. 
261, 234 Ill. 678. ' 

68. Mo.—Geers v. St. Louis Public 
Service Co., App., 247 S.W.2d 318. 

64 C.J. p 636 note IS. 

69. Ala—^Hall V. Posey, 79 Ala 84. 
Ga—Gray v. Junction City Mfg. Co., 

22 S.E.2d 847, 195 Ga 33. 

Mo.—^Pearson v. Kansas City, 78 S.W. 
2d 81—^Fowler v. Missouri, K. & 

T. B. Co., 84 S.W.2d 194, 229 Mo. 
App. 561. 

76, Tex.—^Missouri, K. & T. By. Co. 
of Texas v. Maples, Civ.App., 162 
S.W. 426. 

64 C.J. t 537 note 15. 

71. dr.—^Umphlette v. City of Silver- 
ton, 59 P.2d 244, 164 Or. 156. 

64 C.J. p 587 note 16. 

72- Ill.—^Barney v. Baltimore, etc., B. 
Oo., 85 N.E. 639, 235 Ill. 502. 

73. Tex.—^Missouri, K. & T. By. Co. 
of Texas v. Maples, Civ.App., 162 
S.W. 426. 

74. Tex.—^Mi^souri, etc.,’ B. Oo. v. 
Kyser, 95 S.W. 747, ,43 Tex.Clv. 
App. 322. 
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and submit them to the jury for decision.75 a 
charge, by failing to adopt the theory of one of 
the parties, does not thereby make an assumption 
of a fact in dispute.*^® 

Statement of law. It is not an assumption of fact 
for the court merely to state an abstract legal prop¬ 
osition and an instruction which merely as¬ 
serts such a proposition without attempting to ap¬ 
ply it to the facts of the particular case is not open 
to the objection that it assumes the existence or 
nonexistence of factsJ® Statement of a duty im¬ 
posed by statute, in the language of the statute, 
does not of itself constitute an assumption of non- 
compliance with such duty.75 

§ 281. -Applications of Rule and Quali¬ 

fications 

a. Facts assumed 

b. Facts not assumed 


TRIAL §§ 280-281 

a. Pacts Assumed 

It has been held or recognized that It Is Improper to 
make an assumption of the existence of a number of 
controverted or disputed facts. 

In accordance with the general rule forbidding 
the assumption in instructions of controverted or 
disputed facts which are for the juiy, among other 
instances^® it has been held or recognized that it 
is improper to make an assumption as to such mat¬ 
ters as acceptance,®! account,®® accretion,®® ad¬ 
dress,®4 admission,®® adoption of corporate resolu¬ 
tion,®® adverse possession,®*^ age,®® aggravation of 
injury,®® affidavit,®® aggressive conduct,®! alighting 
from train or car,®® alley,®® alteration,®^ amount 
of damages,®® amount of debt,®® ancient docu¬ 
ment,®*^ annexation of application,®® announcing 
station,®® appliances,! application of payment,® ap- 


75- HI.—Chicago, etc., R. Co. v. Har- 
ringrton, 61 N.E. 622, 192 HL 9. 

64 C.J. p 587 note 20. 

7e. Iowa.—Wells v. Chamberlain, 
168 N.W. 288, 185 Iowa 264. 

77. Wash.—^Mott Iron Works v. Met¬ 
ropolitan Bank, 189 P. 30, 78 Wash. 
294. 

64 aj. P 587 note 22. 

78- Mont.—Brunnabend v. Tibbies, 
246 P. 536, 76 Mont. 288. 

64 C.J. p 537 note 23. 

78. HI.—^Perkins v. Wabash R. Co., 
84 N.E. 677, 283 HL 458. 

80. Facts improperly assumed 

TJ.S.—^Baer Bros. Land & Cattle Go. 
v. Palmer, C.C.A.C 0 I 0 ., 158 P.2d 
278—Carpenter v. Connecticut Gen¬ 
eral Life Ins. Co., C.C.A.C 0 I 0 ., 68 F. 
2d 69. 

Ala—Lipscomb v. Moore, 150 So. 907, 
227 Ala 647—Hatter v. Mobile 
County, 145 So. 161, 226 Ala 1. 
Ariz.—Southern Pac. Co. v. Bolen, 264 
P.2d 401, 76 Ariz. 317. 

Ark.—^Port Smith Appliance & Serv¬ 
ice Co. V. Smith, 236 S.W.2d 583, 
- 218 Ark. 411. 

Cal.—^Hardin v. San Jose City Lines, 
260 P.2d 63, 41 Cal.2d 414. 

Conn.—^Bundy v. Capitol Nat. Bank & 
Trust Co., 199 A. 661, 124 Conn. 
309. 

Ga—Western & Atlantic R. Co. v. 
Wright, 54 S.B.2d 665, 79 GaApp. 
733. 

HL—Hapke v. Brandon, 99 N.E.2d 
636, 843 ni.App. 624—^Parker v. 
Peoria Transp. Co., 86 N.E.2d 862, 
338 Hl.App. 210. See Pritchard v. 
Village of Carrier Mills, 210 HI. 
App. 686 and Hughes v. Eldorado 
Coal & Mining Co., 197 Hl.App. 259. 
Ind.—Wallace v. Feehan, 190 N.E. 
438, 206 Ind. 422. 


Ky.—^Perkins v. Stevenson, 106 S.W. 
2d 832, 268 Ey. 692. 

Mass.—Simpson v. Eastern Massa¬ 
chusetts St. Ry. Co.. 198 N.E. 920, 
292 Mass. 662—Noyes v. Whiting, 
194 N.E. 93, 289 Mass. 270. 

Miss.—Meridian Star v. Kay, 41 So. 
2d 746, 207 Miss. 78, 10 A.LuR.2d 
677. 

Mo.—Smith V. IBCarbison-Walker Re¬ 
fractories Co., 100 S.W.2d 909, 340 
Mo. 889. 

Pa—^Pomanto v. Smith, Oom.Pl., 4 
Chest.Co. 343—Silva v. Morgan, 
Oom.Pl., 33 Luz.Leg.Reg. 105. 

Tex.—Cox V. City of Port Worth, Civ. 
App., 102 S.W.2d 604, error dis¬ 
missed. 

Utah.—Webb v. Snow, 132 P.2d 114, 
102 Utah 435. 

81. Iowa—First Nat. Bank of Shen¬ 
andoah V. Cook, 153 N.W. 169, 171 
Iowa 41. 

64 C.J. p 637 note 26. 

82. Ark.—^Taylor v. Martin, 235 S-W. 
411, 151 Ark. 200. 

Ga—^Millsaps v. J. T. Strange Co., 
141 S.B. 613, 87 GaApp. 716. 

83. Ill.—Allmendinger v. McHie, 59 
N.E. 617, 189 HL 808. 

84. Tex.—Western Union Telegraph 
Co. V.* Bennett, 124 S.W. 161, 58 
Tex.Civ«App. 60. 

85. Ala—^Boswell v. Thompson, 49 
So. 73, 160 Ala 306. 

La—Smith v. Parker, App., 69 So.2d 
718. 

86. Iowa—Sdhulte v. Ideal Food 
Products Co., 226 N.W. 174, 208 
Iowa 767. 

87. Tex.—Federal Crude Oil Oo. v. 
Tount-Lee Oil Co., Civ.App., 73 S. 
W.2d 969, error dismissed and cer¬ 
tiorari denied 55 S.Ct 655, 295 U.S. 
741, 79 L.Bd. 1687. 
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88. Mo.—Day v. Citizens R. Co., 81 
Mo.App. 471. 

88. Ill.—^Todd V. Chicago City Ry. 

Co., 197 IlLApp. 644. 

90. U.S.—Chicago, B. & Q. R. Co. v. 
Blunt, Neb., 206 P. 426, 124 C-CA. 
807. 

9X. Ala—Birmingham Ry., Light & 
Power Co. v. Lipscomb, 73 So. 962, 
198 Ala 653. 

98. Ala—St. Louis & S. F. Ry. Co. 

V. Mills, 124 So. 231, 220 Ala 107. 
64 C.J. p 537 note 36. 

93. Tex.—^Perrow v. San Antonio & 
A. P. Ry. Co„ Civ.App., 178 S.W. 
973, 181 S.W. 496. 

94. Mo.—^Bente v. Finley, App., 83 

S. W.2d 166. 

64 C.J. p 537 note 38. 

95. N.T.—Spencer v. Hardin, 134 N. 

T. S. 873, 149 APP.D1V. 667. 

96. Mo.—^Mudd V. Morris, 255 S.W. 
921, 213 Mo.App. 486. 

97. Ga—Daugharty v. S. L. & C. C. 
Drawdy, 68 S.E. 472, 134 Ga 650. 

98. Mass.—Monjeau v. Metropolitan 
Life Ins. Co., 94 N.E. 302, 208 
Masa 1. 

Mich.—Hoholik v. Metropolitan Life 
Ins. Co. 286 N.W. 228, 389 Mich. 
242. 

99. Ala—Central of Georgia Ry. Co. 
V. Bamitz, 84 So. 474, 17 AlaApp. 
201 . 

1. U.S.—American Car & Foundry 
Co. V. Barry, Mo., 196 P. 919, 115 
C.aA 607. 

Tex.—^Kansas City Southern R. Co. 
V. Williams, Civ.App., Ill S.W. 196. 

2. Ark.—Solomon v. Robinson,- 198 
S.W. 109, 131 Ark. 598. 

Tex.—^Lovelady v. Harding, Civ App., 
207 S.W. 983. . 
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§ 281 TRIAL 

preach of automobile,* arbitrators* conclusion,^ ar¬ 
rears of rent,* arrest,* assault,*^ assault and battery,* 
assignment,* assumption of obligation,assump¬ 
tion of risk,ii authority of agent or employee,^* au¬ 
thority of attomey,^* automatic starting,and 
averting accident or injury,^* 

Likewise, it has been held that it is improper to 
make an assumption in the instructions with respect 
to such matters as bailment,^* best substitute, 
bills or notes,^* blocking vehicle,^* bona fides,*® 


boundary,*! breach of contract,** breach of war¬ 
ranty,** broker's compensation,*^ care,** careful 
driving,** carriage stone,*7 cause of accident,** cause 
of death,** cause of injury,*® changing course,*! 
cinders,** claims on testatrix,** cleaning machin¬ 
ery,*^ collision,** competency of employee,** com¬ 
pleted plant,*'^ concurrent causes,** condition of 
property,** conductor's duties,^® consideration,^! 
continuing loss or injury,^* continuing security,^* 
contributing cause,^^ contributory negligence,^* 


3. Ala.—Mobile Light & IL Co. v. 
McDonnell, 92 So. 185, 207 Ala. 
161. 

4L Tex.—Slaughter v. Crisman & 
Nesblt, Civ.App., 152 S.W. 206. 

6. Md.—^Bonaparte v. Thayer, 62 A. 
496, 95 Md. 548. 

0. Mo.—^Martin v. Woodlea Inv. Co., 
226 S.W. 650, 206 Mo.App. 33. 

Ohio.—^Fitscher v. Rollman & Sons 
Co., 167 N.E. 469, 31 Ohio App. 
340. 

7. Ala.—^Barnett v. H. L. Green Co., 
171 So. 911, 233 Ala. 453. 

64 C.J. <p 537 note 50. 

8. Utah.—Webb v. Snow, 132 P.2d 
114. 102 Utah 435. 

64 C.J. !P 537 note 51. 

9. Kan.—^McWilliams v. Piper, 53 P. 
837, 7 BAn.App. 289. 

Pa.—Speck Cadillac-Olds, Inc. v. 

Goodman, 95 A2d 191, 373 Pa. 83. 
10L Ohio.—^EEassett v. Union Stone & 
Material Co., 17 Ohio App. 42. 

11. Miss.—Bagle Cotton Oil Co. v. 

Pickett, He So. 704, 175 Miss. 577. 
64 CmJ* p 537 note 54. 

19. Mo.—Frost v. Jensen, App., 155 
S.W.2d 663. 

Neb.—Howe v. Provident Loan & Inv. 

Co., 265 N.W. 255, 130 Neb. 469. 

64 C.J. p 538 note 56. 

13. Mo.—^Loiie v. Lumbermen’s Mut. 
Casualty Oo., App., 8 S.W.2d 81. 

14. Mass.—Sexton v. Boston Blevat- 
ed Ry. Co., 101 N.E. 1067, 214 Mass. 
432. 

15. Ala.—Johnson v. McNear, 52 So. 
2d 154, 255 Ala. 457. 

Mont—^Broberg v. Northern Pac. Ry. 

Co., 182 P.2d 851, 120 Mont 280. 

64 C.J. p 538 note 58. 

16. Ga.—^Bashlnski v. J. BL & W. W. 
Williams Co., 90 S.B. 223, 18 Ga. 
App. 646. 

17. Md.—Carlin v. Blddison, 109 A 
316, 135 Md. 458. 

18. Ala.—^American Stimdard Life 
Ina Co. V. Johnson, 168 So. 632, 
231 Ala. 94. 

8 aJ. p 1072 note 86. 

19. Vt—^Doyle v. Melendy, 75 A 
881, 83 Vt 339, 

20. Ala.—^Hickey v. McDonald Bros., 
48 So. 1031, 160 Ala. 300. 

64 C.J. p 538 note 62. 


21. N.C.—^McCanless v. Ballard, 24 
S.E.2d 626, 222 N.C. 701. 

64 C.J. p 538 note 63. 

22. Md.—^Phllipsbom Co. v. Pine- 
man, 129 A 31, 148 Md. 188. 

64 C.J. p 538 note 64. 

23. Md.—Phlllpsborn Co. v. Fine- 
man, supra. 

24. Mass.—Graves v. Dill, 84 N.IL 
336. 159 Mass. 74. 

9 C.J. p 661 note 70. 

25. Ala.—Gmith v. Reed, 89 So.2d 
653, 252 Ala. 107. 

m.—Minnis v. Friend, 196 N.E. 191, 
360 IlL 328—Winiarski v. Melko- 
vitz, 104 N.E.2d 650, 346 IlLApp. 
208—Murphy v. Priel, 66 N.E.2d 
450, 328 IlLApp. 586—^Hughes v. 
Medendorp, 13 N.R2d 1015, 294 111. 
App. 424. 

Ind.—^Lee Broa v. Jones, 54 N.E.2d 
108, 114 Ind.App. 688. 

Mass.—^Brown v. Henderson, 189 N. 
E. 41, 285 Mass. 192. 

Mo.—^Putnam v. Unionville Granite 
Works. App., 122 S.W.2d 389. 

Wash.—^Mitchell v. Rogers, 225 P.2d 
1074, 37 Wash.2d 630. 

W.Va.—^Matthews v- Cumberland & 
Allegheny Gas Co,, 77 S.B.2d 180. 

64 C.J. p 538 note 66. 

20), Mo.—Clark v. Atchison & East¬ 
ern Bridge Co., 24 S.W.2d 143, 324 
Mo. 644. 

27. Va.—City of Richmond v. Jeter, 
141 S.E. 260. 149 Va. 235. 

28. Mo.—^Blech v. Berzon, App., 01 
S.W.2d 201, 

R,L—^Neves v. Nemtzow, 12 A2d 660, 
64 R.1. 395. 

42 C.J. p 806 note 28. 

29. Ind,—Kempf v. Himsel, 98 N.E. 
2d 200, 121 Ind.App. 488. 

Mo.—^Edwards v. Business Men's 
Assur. Co. of America, 168 S.W.2d 
82, 350 Mo. 666—Sheppard v. Trav¬ 
elers Protective Ass'n of America, 
App., 104 S.W.2d 784. 

64 C«J. p 688 note 69. 

30)i Ark.—St Louis-San Francisco 
Ry, Co. V. Young, 299 S.W. 766, 176 
Ark. 487. 

04 ClJ. p 638 note 76. 

3L Cal.—<k)mer v. Los Angeles Ry. 
Corporation, 225 P. 869, 66 CaI.App. 
219. 


32. Mo.—Orris v. Chicago, R. 1. & P. 
Ry. Co., 214 S.W. 124, 279 Mo. 1. 

33. Ind.—Jarrett v. Ellia 141 N.K 
627, 193 Ind. 687. 

34. Ala—^Prattville Cotton Mills Co. 
V. McKinney, 59 So. 498, 178 Ala 
554. 

3& Wash.—Gobel v. Flnkelberg, 203 
P. 65, 118 Wash. 801. 

64 C.J. p 538 note 75. 

30. Md.—Wolf V. Shriver, 72 A 411, 
109 Md. 295. 

87. Ga—^Town of Bartow v. Smith, 
182 S.E. 103, 35 GaApp. 57. 

38. Mo.—^Fife v. Chicago & A R. 
Co., 161 S.W. 800, 174 Mo.App. 655. 

N.J.—O'Connor v. Adekman, 115 A 
369, 96 N.J.Law 687. 

39. Mo.—Elgin V. Kroger Grocery & 
Baking Co., 206 S.W.2d 601, 367 
Mo. 19. 

64 C.J. p 588 note 79. 

40. Cal.—Starr v. Dos Angeles Ry. 
Corporation, 201 P. 599, 187 Cal. 
270. 

Mo.—Hunter v. Kansas City Rys. Co., 
248 S.W. 998, 213 Mo.App. 238. 
4L Ala—Cassady v. Williams, 174 
So. 485, 234 Ala 299. 

64 C.J. p 538 note 81. 

42. Conn.—Valentino v. Poliak, 111 
A 869, 99 Conn. 560. 

43. Mass.—Stebbins v. North Adams 
Trust Co., 136 N.E. 880, 243 Idass. 
69. 

44. U.S.—B. A Carroll Stevedore 
Co. V. Makinda, C.CA.Mass., 20 F. 
2d 19. 

45. Ala—^Preston v. LaSalle Apart¬ 
ments, 3 So.2d 411, 241 Ala 540. 

Colo.—City of Alamosa v. Johnson, 
60 P.2d 1087, 99 Colo. 184. 

Ill.—^Edwards v. Hlll-Thomas Lime & 
Cement Co., 32 N.R2d 945, 309 Ill. 
App. 168, reversed on other grounds 
37 N.E.2d 801. 378 IlL 180. 

Ky.—Shatz v. Raiser, 168 S.W.2d 627, 
289 Ky. 297. 

Md.—Gwynn Oak Park v. Becker, 10 
A2d 625, 177 Md. 628. 

Mo,—^Melber v. Yourtee, 203 S.W.2d 
727. 

N.M.—Turrletta v. Ws^e, 212 P.2d 
1041, 64 N.M. 5, 15 AL.R.2d 407. 
Ohio.—^Plotkln V. Meeks, 3 N.E.2d 
404, 131 Ohio St 498—^Monsey v. 
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control of driver or vehicle,conversion of funds, 
correct copy,^8 course of employment,^® crossing be¬ 
tween cars,®® crossing or stepping in front of vehi- 
cle,®i and custom or usage.®® 

Also, under the general rule it has been held 
that it is improper to make an assumption in the 
instructions with respect to such matters as dam¬ 
ages,®® danger,®^ dangerous agency or instru¬ 
mentality,®® dangerous or perilous place or posi- 


TRIAL §281 

tion,®® death,®^ debt,®® debtor's disposal of prop¬ 
erty,®® decline in price,®® dedications,®^ defamatory 
words,®® defective car,®® defective machinery,®^ 
defective step,®® delay,®® delivery,®^ depressions,®® 
deterioration,®® deviation from contract or agree¬ 
ment,7® difference in value,diminution in value, 
discharge of passengers,^® discovery or observance 
of peril or defects,^® distance,7® driver’s negli¬ 
gence,*^® duty,^7 earning capacity,^® ejection from 


Cincinnati St. Hy. Co., 8S N.E.2d 
683, 86 Ohio App. 61. 

Okl.—Samedan Oil Corp. v. Jordan 
Bus Co., 250 P.2d 431, 207 Okl. 474 
—^Midland Valley R. Co. v. Barnes, 
18 P.2d 1089, 162 Okl. 44. 

Or.—Kilkenny v. Beebe, 199 P.2d 916, 
184 Or. 516. 

64 C.J. p 538 note 85. 

46. Mo.—Warringrton v. Bird, 151 S. 
W. 764, 168 Mo.App. 385. 

Ohio.—^Toledo Rys. & Liigrht Oo. v. 
Mayers, 112 NJS. 1014, 93 Ohio St. 
304. 

47. N.C.—^Dixie Fire Ins. Co. v. 
American Bonding: Co., 78 S.E. 430, 
162 N.C. 384. 

48. Ala.—^Louisville & N. R. Co. v. 
Shepherd, 61 So. 14, 7 Ala.App. 496. 

49. Md.—^Kelso v. Rice, 126 A. 93, 
146 Md. 267. 

sa Ill.—^Lerette v. Davis, 225 Ill. 
App. 93, affirmed Lerette v. Di¬ 
rector General of Railroads, 137 N. 
E. 811, 306 HL 348. 

61. Dl.—^Bugrlio V. Cummingrs, 45 N. 

E.2d 542, 317 IlLApp. 73. 

Md.—Shaivitz v. Etmanski, 164 A. 

169, 164 Md. 125. 

64 C.J. p 538 note 91. 

52. Md.—^Thursby v. O’Rourke, 23 
A.2d 656, 180 Md. 223. 

64 C.J. p 538 note 92. 

53. Ala.—^Birmingham Elec. Co. v. 
Walden, 31 So.2d 762, 33 AUuApp. 
211—McClain v. Gilbert, 4 So.2d 
203, 30 AUuApp. 261. 

Hawaii.—^Medeiros v. Honolulu Motor 
Coach Co., 34 £U.waii 730. 

Iowa.—Jones v. De Moss, 130 N.W. 
914, 151 Iowa 112. 

Mo.—State ex rel. State Highway 
Commission v. Williams, App., 69 
S.W.2d 970. 

8.C.—^Milhous V. State Highway Dept, 
of South Carolina, 8 S.B.2d 852, 194 
S.C. 88, 128 A.L.R. 1186. 

54. Ill.—Elinsman v. Peterson, 8 N. 
E2d 957, 291 DLApp. 1—Roedler v. 
VandaJis Bus Lines, 281 ULApp. 
520. 

Tex.—Texas Midland R. Co. v. Booth, 
80 S.W. 121, 35 Tex.CivALpp. 822. 
Va.—^Messick v. Barham, 73 S.E2d 
580, 194 Va. 882. 

W.Va.—Frampton v. Consolidated 
Bus Lines, 62 S.E.2d 126, 134 W. 
Va. 815. 

Wyo.—^Montgomery Ward & Co, v. 


Arbogast, 81 P.2d 885, 53 Wyo. 
275. 

66. N.H.—Hardiman v. Walsh Bros., 
79 A.2d 19. 96 N-H. 456. 

Wash.—Walters v. City of Seattle, 
167 P. 124, 97 Wash. 657. 

66. Colo.—City and County of Den¬ 
ver V. Caton, 114 P.2d 553, 108 
Colo. 170. 

Fla.—Saucer v. City of West Palm 
Beach, 21 So.2d 452, 155 Fla. 659. 
Mass.—Callahan v. Boston Elevated 
Ry. Co., 190 N.E. 27, 286 Mass. 
223. 

64 C.J. p 538 note 96. 

67- Mo.—^Bradley v. Modern Wood¬ 
men of America, 124 S.W. 69, 146 
Mo.App. 428. 

58. Mass.—Stebbins v. North Adams 
Trust Co., 136 N.E. 880, 243 Mass. 
69. 

64 ax p 588 note 98. 

69. Ala.—^Montgomery-Moore Mfg. 
Co. V. Leeth, 56 So. 770, 2 AlaA.pp. 
324. 

60. Mo.—Arkla Lumber & Mfg. Co. 
V. Henry Quellmalz Lumber & Mfg. 
Co., 252 S.W. 961. 

6L Tex.—City of Victoria v. Vic¬ 
toria County, Civ.App., 115 S.W, 
67, reversed on other groimds 128 
S.W. 109, 103 Tex. 477. 

68. Mo.—Laughlin v, Gorman, 239 
S.W. 548, 209 MO.APP. 692. 

63. Tex.—Houston & T. a R. Co. v. 
Walker, CivJLpp., 167 S.W. 199,1 
modified on other gprounds 173 S.W. 
208, 107 Tex. 241. 

64. Okl.—Auten v. lAvingston, 207 
P.2d 256, 201 Okl. 467. 

65. Ky.—Black Star Coal Co. v. Gar¬ 
land, 15 S.W.2d 265, 228 Ky. 473. 

66. Ill.—Crossley v. St Louis, I. M. 
& S. Ry. Co., 199 ni.App. 195. 

Mass.—Union Market Nat Ba n k of 
Watertown v. Derderlan, 62 N.E.2d 
661, 318 Mass. 578. 

Mont—McGrath v. Dubs. 257 P.2d 
899. 

67. S.C.—Bishop C. Perkins Cow v. 
Duncan, 110 S.E. 396, 118 S.C. 818. 

64 O.J. p 539 note 7. 

68. Ga.—Atlantic, eta, R. Co. v. 
Hattaway, 55 S.E. 21, 126 Geu 833. 

Mo.—Clardy v. Kansas City Public 
Service Co., 42 S.W.2d 370, 227 Mo. 
App. 749. 

69. HL—Pappas v. Peoples Gas 
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Light & Coke Co., 113 N.B.2d 685, 
350 IlLApp. 541. 

N.J.—Center Garage Co. v. Columbia 
Ins. Co., 115 A. 401, 96 N.J.Law 
456. 

7Q. Ala.—^Alexander v. Smith, 57 So. 
104, 3 Ala.App. 501. 

7L Mo.—Bratton v. Potter, 132 S.W. 

47, 151 Mo.App. 408. 

64 C.J. p 539 note IL 
72. Ind.—New York, eta, R. Co. v. 
Rhodes, 86 N.E. 840, 171 Ind. 521, 
24 L.R.A.,N.S., 1225. 

64 C.J. p 589 note 12. 

78. Ala.—Selma St & S. Ry. Co. v. 

C^pbell, 48 So. 378, 158 Ala. 438. 
HL—^Paris V. East St Louis Ry. Co., 
275 lUJ^pp. 241. 

74. Mo.—Haines v. Bridges Asphalt 
Paving Co., 55 S.W.2d 431. 

N.H.—^Morrison v. Boston & M. R. R., 
164 A. 553, 86 N.H. 176. 

64 C.J. p 539 note 14. 

75. Neb.—^Monasmith v. Cosden Oil 
Cow, 246 N.W. 628, 124 Neb. 327. 

64 ax p 539 note 15. 

76. Ala.—Coleman v. Hamilton Stor¬ 
age Co., 180 So. 553, 235 AUu 553. 

lU.—Burke v. Zwick, 20 N.E.2d 912, 
299 IllJ^pp. 558. 

Md.—Wickman v. Bohle, 196 A. 326, 
173 Md. 694. 

Mo.—McCombs v. Ellsberry, 85 S.W. 
2d 135, 337 Mo. 491—Payne v. Stott 
App., 181 S.W.2d 161—Boyer v. 
General Oil Products, App., 78 S. 
W.2d 456—Alexander v. Hoenshell, 
App., 66 S.W.2d 164. 

Ohio.—Collins v. McClure, 56 N.E.2d 
171, 143 Ohio St 569—Lester v. 
Leuck. 50 N.E.2d 145, 142 Ohio St 
91—^Roberts v. Fargo, 113 N.B.2d 
678, 98 Ohio App. 400. 

Wash.—^Mitchell v. Rogers, 225 P.2d 
1074, 37 Wash.2d 630. 

64 aj. p 539 note 16. 

77. Ala.—Proctor v. Coffey, 149 So. 
838, 227 Ala. 318. 

HI.—Kellems v. Schiele, 17 NJS.2d 
604, 297 X11.APP. 388. 

E:y.—Louisville Baseball Club v. But¬ 
ler, 160 S.W.2d 141, 289 Ky. 785. 
Mich.—Groenlng v. Opsata^ 84 N.W. 

2d 560, 323 Mich. 73. 

Minn.—Wiester v. Kaufer, 247 N.W. 

237, 188 Minn. 341. 

64 aJ. p 539 note 17. 

78. Tex.—Texas 6b PfLcific Coal Co, v. 
Ervin* OivJLPP.* 212 S.W. 234. 
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car or train,^^ ejection from elevator,80 electric 
shock,81 elements of damage,82 emergency,83 em¬ 
ployment,8* encroachment,85 engine,86 engineer’s 
duty,87 escape from arrest,88 escape from danger,80 
establishment of case,20 estoppel,oi exclusion from 
train,28 execution of will,23 existence of bond or 
note,2^ existence or effectiveness of contract or 
agreement,25 existence of ordinance,28 expectancy 
of life,27 expenses,28 experience,22 explosion,^ ex¬ 
posure to peril,8 extra cost,8 falsity,^ fastening 
door,5 fellow servant’s negligence,® financial con¬ 


dition,7 fitness for shipment,® fixing terms,® flood 
waters,^® force and violence,^! footbridge,^® fore¬ 
man’s act or omission,!® fraud,!^ fraudulent in¬ 
tent,!® and free delivery limits.!® 

Further, it has been held that it is improper to 
make an assumption in the instructions with respect 
to such matters as genuine signature,!^ gift,!® green 
lumber,!® gross negligence,®® guest’s act or omis¬ 
sion,®! handcar,®® handling of shipment,®® hand- 
work,®4 heat,®5 hidden danger,®® illegal sale,®7 im- 


7S. Ark.—^Alter v. Arkansas Power 
& Llgrht Co., $7 S.W.2d 177, 188 
Ark, 681. 

64 O.J. p 539 note 19. 

SO. Mo.—Daniel v. Artesian Ice & 
Cold Storage Co., App., 45 S.W.2d 
548. 

81. Pa.—Whitehead v. Pittsburg 
Rys. Co., 79 A. 240. 230 Pa. 79. 

82. Mo.—^Tork v. Bverton, 97 S.W. 
604, 121 Mo.App. 640. 

83. Wash.—^Heber v. Puget Sound 
Power & Light Co., 208 P.2d 886, 
34 Wash.2d 23L 

W.Va.—^Matthews v. Cumberland & 
Allegheny Gas Co., 77 S.£!.2d 180. 
84i Ky .—Castleman v. Rustenholtz. 

140 S.W. 170, 145 ISy, 146. 

64 OJ. p 539 note 23. 

86. Ind.^Manion v. Lake Erie, etc., 

R. COw, 80 N.E. 166, 40 IndJlpp. 569. 
83. Ill.—Wall V. Chesapeake & O. R. 

Ry. Co., 210 nLApp. 136. 

Tex.—^Phillips v. St. Louis South¬ 
western Ry. Co. of Texas, Civ.App., 
136 S.W. 542. 

87. Tex.—Chicago, R L & G. Ry. 
Co. V. De Bord, 132 S.W. 845, 62 
Tex.CivApp. 302. 

88. Mo.—McKeon v. National Cas¬ 
ualty Co., 270 S.W. 707, 216 Mo. 
App. 507. 

89. Ill.—Devine v. L. Fish Furni¬ 
ture Co., 189 IlLApp. 136. 

90. Ill.—Olsmipia Fields Country 
Club V. Bankers Indemnity Ina, Co., 
60 N.E.2d 896, 325 IU.App. 649. 

64 C.J. p 539 note 29. 

8L Pa.—Fry v. Flick, 10 Pa.Super. 
362. 

92. Mo.—Maloy v. St. Louis, L M. & 

S. Ry. Co., App., 178 S.W. 224. 

93. DL—[Klein v. Schommer, 180 N. 
E. 403, 847 Ill. 632. 

64 C.jr. p 539 note 32. 

>4- Md.—Cropper v. Pittman, 18 Md. 
190. 

iS- Ill.—Schlafman v. O'Neil, 105 N. 
E.2d 776, 846 IlLApp. 677—Reilly 
Tar & Chemical Corp. v. Lewis, 61 
N.B.2d 290, 326 IlLApp. 84—Reilly 
Tar & Chemical Corp. v. Lewis, 38 
NJB1.2d 798. 312 IllA.pp. 654—Cot- 
treU V. Gerson. 16 N.B.2d 629, 296 


IlLApp. 412, affirmed 20 N.R2d 74, 
371 Ill. 174. 

Mo.—Roark v. Dawson, App., 122 S. 
W.2d 376. 

Or.—^Brazil v. Dupree, 254 P.2d 1041, 
197 Or. 681. 

Pa.—Mocan v. Nejak, 190 A. 208, 126 
Pa.Super. 149. 

64 C.J. p 539 note 34. 

96. Fla.—^Douglass v. Sapotnick, 171 
So. 765, 126 Fla. 753. followed in 
173 So. 926, 131 Fla. 246. 

97. Or.—Snyder v. Portland Traction 
Co.. 185 P.2d 668, 182 Or. 844. 

5. C.—Clifford v. Southern Ry. Co., 
69 S.E. 613, 87 S.C. 324. 

Tex.—^Hemsell v. Summers, Clv.App., 
138 S.W.2d 865. 

98- Mo.—Missouri Discount Corpo¬ 
ration V. Mitchell, 261 S.W. 748, 216 
Mo.App. 100. 

64 C.J. p 539 note 86. 

199- Colo.—^Barrows v. Case, 166 P. 
779, 63 Colo. 266. 

I. Tex.—Liner v. U. S. Torpedo C6., 
Com,App., 12 S.W.2d 552, reheard 
16 S.W.2d 619. 

a. Wyo.—Acme Cement Plaster Co. 

V. Westman, 132 P. 89, 20 Wyo. 143. 
3. Md.—City of Baltimore v. M. A. 
Talbott & Co., 87 A. 941, 120 Md. 
354. 

4i Ky.—J. J. Newberry Co. v. Faul- 
coner, 58 S.W.2d 217, 248 Ky. 69. 
64 C.J. p 539 note 41. 

6. Tex.—St Louis Southwestern Ry. 
Co, of Texas v. Tune, ClvApp., 147 
S.W. 364. 

—American Locomotive Co. 
V. Thornton, Va., 269 F. 405, 170 
C.C.A 881. 

7- U.S.—O'Connor v. Ludlam, C.C.A. 
N.T., 92 F.2d 60, certloraxi denied 
68 S.Ct 864, 302 TT.S. 768, 82 L.Bd. 
586. 

8. Tex.—Fort Worth & D. C. Ry. Co. 

V. Harle, Civ.App., 240 S.W. 1004. 

9. Ala.—Allison v. Fuller-Smith & 
Co., 101 So. 626, 20 Ala.App. 216, 
certiorari denied 101 So. 629, 211 
Ala. 616. 

KK Mo.—Woolston v. Blythe, 251 S. 

W. 146, 214 Mo.App. 6. 

II. HI.—Mohr V. Kinnane, 85 HI. 
App. 447. 


12. Mo.—^Blalr v. Union Electric 
Light & Power Co., 213 S.W. 976, 
201 Mo.App. 671. 

13- Mo.—Harrison v. American Car 
& Foundry Co., App., 254 S.W. 669. 

64 C.J. p 539 note 49. 

14. Ga.—First Nat Bank of Cornelia 
V. Kelly, 10 S.E.2d 66, 190 Ga. 603. 

HI.—American Ins. Co. v. Crawford, 
89 Ill. 62. 

15. Ala.—Gardner v. Boothe, 81 Ala. 
186. 

16. Ala.—^Western Union Telegraph 
Co. V. Burns. 61 So. 378, 16‘4 Ala. 
262—^Western Union Telegraph Co. 
V. Benson. 48 So. 712, 159 Ala. 254. 

17. Iowa.—Black v. Miller, 138 N.W. 
535, 158 Iowa 293. 

18. Ind.—Logan v. Logan, App., 180 
N.E. 82, 97 IndLApp. 209. 

N.C.—Rosenmann v. Belk-WHliams 
Co., 132 S.E. 282, 191 N.a 493. 

19- Mo.—Ross-Saskatoon Lumber 

Co. V. Turner, Dennis & Lowry 
Lumber Co., App., 263 S.W. 119. 

20b Neb.—Pratt v. Western Bridge 
& Construction Co., 218 N.W. 897, 
116 Neb. 653, 58 A.L.R. 527. 

Tex.—Texas & N. O. Ry. Co. v, 
Adams, OlvA.pp., 27 S.W.2d 331. 

21. HL—^Bllss V. Knapp, 72 N.E.2d 
566, 331 HlJLpp. 45. 

Or.—Koski v. Anderson, 71 P.2d 1009, 
157 Or. 349. 

64 C.J. p 589 note 67, 

22. Tex.—Gulf, C. & S. F. Ry. Co. v. 
Brooks, 132 S.W. 96, 63 Tex.CaLv.. 
App. 231. 

23. Tex.—Panhandle & S. F. Ry. Co^ 
V. Wright-Herndon Co., Civ.App., 
195 S.W. 216. 

24. Mo.—Shephard v. Century Elec¬ 
tric Co., 299 S.W. 90, 220 Mo.App.. 
1162. 

26. Cal.—Morse v. Tochterman, 132* 
P. 1055, 21 CaJA.pp. 726. 

Tex.—^Missouri, K. & T. Ry. Co. of 
Texas v, Williams, 133 S.W. 499„ 
63 Tex.Civ.App. 868. 

26. Conn.—Skladzien v. W. M. Suth¬ 
erland Bldg. & Const Co., 126 A.. 
614, 101 Conn. 340. 

27. Ala.—Speakman v. Vest 61 So.. 

. 980, 166 Ala. 235. 
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minent danger,28 imperfect discretion,28 imputed 
negligence,20 inadvertent act,2i inconsistency of 
testimony with former testimony,22 increased val¬ 
ue,22 indebtedness secured,24 injury,25 inspection,26 
insurance policies,27 intentional wrong,28 interstate 
-commerce,28 invalidity of will,^® invitation to board 
train,4l jerking cob from bucket,^2 knowledge,^2 

lapse of policy,^^ latent defect,^5 laying tracks,^2 
liability in general,^^ liability for another’s acts,^2 
liability of several defendants,^2 libelous character 
of publication,^® lighted stove,lights,52 line of 
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duty,52 loading livestock,^* loan,S5 location of 
building,®® looking and listening,®^ lookout,®® loss 
of time,®® and loss of use of property.®® 

So also, the rule has been applied with respect 
to such matters as a machine,®^ maintenance of 
railroad crossing,®® malice,®® manner of operation 
of vehicle,®4 market for property,®® market value,®® 
materiality,®7 mental capacity,®® mental inequality,®® 
mental suffering,7® method of work,7i mining 
methods,72 minor’s acts or care,^2 minor’s employ- 


S8, HI.—Odett T, Chicago City Ry. 
Co., 166 IlLApp. 270. 

Mo.—Putnam v. Unionville Granite 
Works, App., 122 S.W.2d 389. 

W.Va.—Somerville v. Bellosa, 56 S.R 
2d 766, 133 W.Va. 436. 

2a« Mo.—^Day v. Citizens R. Co., 81 
MoJ^pp. 471. 

30. Or.—^Robison v. Oregon-Wash- 
Ington R. & Nav. Co., 176 P. 594, 90 
Or. 490. 

jSl. Mo.—^Lagarce v. Missouri Pac. 
Ry. Co.. 166 S.W. 1063, 183 Mo.App. 

70. 

:32. U.S.—American Agricultural 
Chemical Co. v. Hogajo, Mass., 213 
P. 416, 130 aCA. 62. 

.'33. Ala.—City of Florence v. Bar¬ 
nett, 114 So. 284, 22 AlaJlpp. 218. 

:34i Ala.—Denton Bros. v. Poster, 70 
So. 152, 195 Ala. 53. 

-.36. Ohio.—^Davis v. Community 
Traction Co., 9 N.B.2d 169, 56 Ohio 
App. 138. 

>64 C.J. p 540 note 71. 

36. Mo.—Orris v. Chicago, R. L & 
P. Ry. Co., 214 S.W. 124, 279 Mo. 1. 

64 C.J. p 540 note 72. 

37. Mo.—De Valpine v. New York 
liife Ins. Co., App., 131 S.W.2d 349 
—De Valpine v. New York Life 
Ins. Co., App., 105 S.W.2d 977— 
Lentz V. New York Life Ins. Co., 
App., 100 S.W.2d 688. 

•26 C.J. p 666 note 73—33 CJ. p 141 
note 39. 

38. Alsu—Alabsima Great Southern 
R. Co. V. Bbinbury, 49 So. 467, 161 
Alsu 368. 

.39. Mo.—WsLlker v. Missouri Pac. 
Ry. Co., 243 S,W. 261, 210 Mo.App. 
592. 

40. Ohio.—Scholl V. Sterkel, 189 N.B. 
15, 46 Ohio APP. 389. 

■41. S.D.—LsLTSon V. Chicsigo, M. & 
P. S. Ry. Co., 141 N.W. 353, 31 S.D. 
512. 

48. Mo.—^Myers v. Chicsigo, B. & Q. 
R. Co., 246 S.W. 267, 296 Mo. 239, 
certiorsiri denied 43 S.Ct. 519, 261 

U.S. 624, 67 L.Ed. 832. 

-43. Alsu—^Bsuiikers Fire & Marine 
Ins. Co. V. Draper, 18 So.2d 409, 246 
Alsu 663. 


Cal.—Collins v. Hodgson, 42 P.2d 700, 

6 Cal.App.2d 366. 

Conn.—Glpstein v. Kirshenbaum, 174 
A. 261, 118 Conn. 681. 

Ill.—Adamsen v. MagneliA 3 N.E.2d 
708. 286 ni.App. 412. 

Mo.—^Holloway Cotton & Grain Co. v. 
Missouri Pac. R. Co., App., 77 S.W. 
2d 189. 

Ohio.—Kay v. Pennsylvania R. Co., 
App., 102 N.E.2d 856. 

R.I.—^Dante State Bank v. Calenda, 
183 A. 873. 66 R.L 68. 

64 C.J. p 640 note 77. 

44. Alsu—^Union Mut. Ins. Co. v. 
Peavy, 133 So. 300, 24 AlsuApp. 116, 
certiorari denied 133 So. 302, 222 
Ala. 637. 

45. HI.—^Pierce v. Decatur Coal Co., 
151 HLApp. 47. 

46. Alsu—Central of Georgria Ry. Co. 
V. Barnett, 124 So. 868, 220 Ala. 
284. 

47. Ill.—Kelly v. City Nat Bank & 
Trust Co., 109 N,E.2d 206, 348 Ill. 
App. 419. 

Ky.—Kentucky-West Virginia Gsis 
Co. V. Slone, 238 S.W.2d 476. 

Mich.—Pallsis v. Crowley-Milner & 
Co., 54 N.W.2d 595, 334 Mich. 282. 
64 CJ. p 540 note 8L 

48. Or.—Mitchell v. Ausplund, 47 P. 
2d 256, 150 Or. 572. 

64 C.J. p 540 note 82. 

49. Ill.—Hansen v. Crocker, 160 HL 
App. 614. 

50u Md. — ^Bowie V. Evening News 
Co., 134 A. 214, 151 Md. 285. 

61. Tex.—Austin Gaslight Co. v. An¬ 
derson, Civ.App., 262 S.W. 136. 

52. N.J.—Sokiera v. HI A. Jaeger, 
Inc., 169 A. 847, 12 N.J.Misa 17, 
affirmed 171 A. 786, 112 N,J.Law 
600. 

Va—Herbert v. Stephenson, 35 SJBL2d 
763, 184 Va 457. 

64 C.J. p 540 note 86. 

53. Mo.—^Edwards v. Federal Lead 
Co., App., 230 S.W-127. 

54i Tex.—^Panhandle & S. P. Ry. Co. 
V. Vaughn, ComApp., 222 S.W. 206. 

55. Tex.—^Taber v. Smith, Civ.App., 
26 S.W.2d 722. 

64 C.J. p 640 note 89. 

56. Ky.—^Laurel County v. Hubbard, 
92 S.W.2d 359, 263 Ky. 381. 
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N.C.—Huffman v- Pearson, 22 S.E.2d 
440, 222 N.C. 193. 

57. Iowa—Csuse v. Chicago Great 
Western R. Co., 126 N.W. 1037, 147 
Iowa 747. 

64 C.J. p 540 note 90. 

58. Ark.—^Lancaster v. KaJer, 204 S. 
W. 854, 134 Ark. 605, 136 Ark. 617. 

64 C.J. p 640 note 91. 

59. Mo.—Jennings v. National Life 
& Accident Ins. Co., 46 S.W.2d 226, 
226 Mo.App. 777. 

6a Ind.—Elliott V. Ticen, 184 N.R 
778, 78 Ind.App. 14. 

Mo.—^Reavis v. Gordon, App., 45 S.W. 
2d 99. 

8L Md.—Wolf V. Shriver, 72 A. 411, 
109 Md. 295. 

62. Ala—Western Ry. of Alabama 

V. Madison, 80 So. 162, 16 AlaApp. 
588. 

63. Ky.—J. J. Newberry Co. v. Faul- 
coner, 58 S.W.2d 217, 248 Ky. 69. 

64 C.J. p 540 note 97. 

64. Ohio.—^Peitsmeyer v. Omar Bak¬ 
ing Co., 117 .N.B.2d 184, 95 Ohio 
App. 37. 

66. Md.—Carlin v. Biddison, 109 A. 
316, 135 Md. 458. 

6a Ky.—Jackson v. Raisor, 248 S. 

W. 2d 905. 

Md.—Obrecht v. Crawford, 2 A.2d 
1, 175 Md. 865, 119 A.L.R. 1129. 

64 C.J. p 540 note 99. 

67. Md.—Great Eastern Casualty Co. 
V. Schwartz; 122 A. 647, 143 Md. 
452. 

Mo.—^Landau v. Psicific Mut Life Ins. 

Co., 267 S.W. 870, 305 Mo. 642. 

6a Ala—Homaday v. First Nat 
Bank of Birmingham, 65 So.2d 678, 
259 Ala 2<6. 

64 C.J. p 540 note 2. 

69. N.Y.—>In re Santrucek, 145 N.R 
739, 239 N.Y. 59. 

7a Mo.—Glover v. Atchison, etc., R. 
Co.. 108 S.W. 105, 129 Mo.App. 663. 

71. Or.—^Richardson v. Klamath S. 
S. Co., 126 P. 24, 62 Or. 490. 

64 CJ. p 540 note 5. 

72. Ky.—Wells-Blkhom Coal Co. v. 
Moore, 289 S.W. 247, 217 Ky. 292. 

7a Mich.—^Beno v. Kloka, 178 N.W. 

464, 211 Mich. 116. 

64 CJ. p 540 note 8. 
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ment,^^ mortgaged property,^5 motorman^s act or 
omission,76 negligence,77 noise,76 nominal dam¬ 
ages,76 notice,60 objects of bounty,61 obstruction of 
view,62 obvious or patent dangers or defects,63 oc¬ 
cupation,64 opportuniiy to depart,65 orders or di¬ 
rections,66 original or collateral promise,67 over¬ 
loading vehicle,66 overtaking or passing a vehicle,60 
ownership,60 parent’s negligence,®^ parties to con¬ 


tract,66 patient’s consent,03 pa3mient,04 pending 
suits,35 performance of services,®® permanent in¬ 
jury,07 person taking motorcar,®® physical condi¬ 
tion,®® physician’s duty,i place of collision,® place 
or position of injured person,® place or position of 
injured property,4 place to work,® plans,® posses¬ 
sion,7 precautions,® preference,® presumption of 
death from absence,l® prevention of damage,ii 


74. Ark.—Smith Rim & Bow Co. 

V. Qualls, 225 S.W. 892, 146 Ark. 
475. 

76. Ala.—Dunaway & Lambert v. 
Stlckney, 69 So. 232. 13 AlaA.pp. 
645, certiorari denied 70 So. 1014, 
195 Ala. 697. 

Mo.—’Kibble v. Ragland, App., 263 
S.W. 507. 

70- Mo.—Daso V. Jefferson City 
Bridge 4b Terminal Co., App., 189 S. 

W. 400. 

77. Ala.—Alabama Coca Cola Bot¬ 
tling Oo. V. Smith, 195 So. 560, 29 
Ala.App. 324. 

m.—Mills V. Chicago Transit Au¬ 
thority. 117 N.B.2d 401, 1 IlLApp. 
2d 236—<<3^rimm v. Chicago & N. W. 
By. Oo.. 73 N.E.2d 920. 331 HLApp. 
601—CAhill V. Cummings, 54 N.E. 
2d 634, 822 IlLApp. 662—Buglio v. 
Cummings, 45 N.E.2d 542, 317 111. 
App. 78. 

Miss.—^Palmer v. MassengUl, 58 So. 

2d 918. 214 Miss. 437. 

Mo.—Willey V. Fyrogas Co., 261 S. 

W.2d 635. 868 Mo. 406. 

Ohioi.—^Leonard! v. A ECabermann 
ProYlsiou Co., 56 N.E.2d 232, 143 
Ohio St 628. 

Or.^Robbina v. Irwin, 178 P.2d 935, 
180 Or. 667. 

64 aj. p 540 note 12. 

7& Ind.—^Indiana Union Traction 
Co. V. Reynolds, 95 NJEL 584, 176 
Ind. 263. 

79u IlL—Dady v. Condlt, 58 IN-.E. 900, 
188 IlL 284—Judd v. Isenhart, 98 
lUApp. 520. 

8GL Ho.—-Welnel v. Hesse, Ag^p., 174 
S.W.2d 903. 

64 C.J. p 541 note 15. 

81. Znd.—Jackson v. Folsom, 118 N. 
E. 965, 187 Ind. 257. 

82. K.a—Rudd V. Holmes, 152 S.E. 
894, 198 N.a 640. 

Pa.—Adley Exp. Co. v. Willard, 98 
A2d 676, 372 Pa. 252. 

83. Mo.—Waters v. Kansas City, 68 
S.W. 366, 94 Mo.App. 413. 

Wash.—^Walters v. City of Seattle, 
167 P. 124, 97 Wash. 657. 

34m Ark.—^Maryland Casualty Co. v. 
Chew, 122 S.W. 642, 92 Ark. 276. 

85b Mo.—Eepley v. Park Circuit 4b 
Realty Co., App., 200 S.W. 760. 

86. Mont—Allen v. Bear Creek Coel 
Co., 116 P. 673. 43 Mont 269. 

64 C.J. p 541 note 21. 


87. Mo.—Galamba v. Harrlsonville 
Pump 4b Foundry Co.. App., 191 S. 
W. 1084. 

88. Mo.—^Bollmeyer v. Eagle Mill & 
Elevator Co., App., 206 S.W. 917. 

88. Ind.—^Evansville & O. V. Ry. Oo. 
V. Woosley, 93 N.B.2d 355, 120 Ind. 
App. 670. 

9a Ga.—^Lewls v. Patterson, 12 S. 

E.2d 593. 191 Ga. 348. 

Ky.—Silver Fleet Motor Bxp. v. Gil¬ 
bert 165 S.W.2d 641. 291 Ky. 696 
—^Bryant v. Perry, 145 S.W.2d 1055, 
284 Ky. 698. 

Mo.—^Nickelson v. Clements* App., 56 
S.W.2d 149. 

64 C.J. p 541 note 24. 

9L Md.—Washington, B. 4b A Elec¬ 
tric R. Co. V. State, 137 A 484, 163 
Md. 119. 

9a N.C.—Gaines v. McAllister, 29 
S.B. 844, 122 N.a 340. 

93. Ga.—Jeter v. Davis, 127 S.B. 
898, 83 GaApp. 733. 

94. Ala—^McClendon v. Eubanks, 80 
So.2d 261, 249 Ala 170. 

Mass.—Threlfall v. Coffee Roasters 
Products, 28 N.E.2d 445, 806 Mass. 
878. 

Mo.—Cook V, Harrington, App., 54 
S.W.2d 436. 

64 aj. p 541 note 28. 

95. Ala—Seaboard Air Line Ry. Co. 
V. Savage, 108 So. 619, 21 AlaAppw 
338, certiorari denied 108 So. 620, 
214. Ala 639. 

9a Ky.—Newport Dcdry v. Shackel¬ 
ford, 88 S.W.2d 940, 261 Ky. 764. 

64 CJ. p 541 note 80. 

97- U.S.—Oallen v. Pennsylvania R. 
Co.. Pa, 68 S.Ct 296, 832 U.S. 625, 
92 L.Ed. 242. 

Ark.—Benton Gravel Oo. v. Wright 
175 S.W.2d 208, 206 Ark. 930— 
Pekin Stave 4b Mfg. Co. v. Ramey, 
158 S.W. 166, 108 Ark. 483. 

Mo.—Carpenter v. City of Versailles, 
App., 65 S.W,2d 957. 

9a Iowa—TuUar v. New Tork Un¬ 
derwriters* Ins. Co., 239 N.W. 634, 
214 Iowa 166. 

99. Tex.—Pecos 4b N. T. Ry. Co. v. 
Coffman, 121 S.W. 218, 56 Tex.Civ. 
App. 472. 

L Ky.—Bolar v. Browning, 181 S.W. 
1109, 168 Ky. 273. 
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a Ala—^Rochelle v. LIde, 180 Sa 
257, 235 Ala 596. 

Mont—^Brunnabend v. Tibbies, 246 
P. 636, 76 Mont 288. 

a Mass.—^De Chene v. Willard, 69 
N.E.2d 478, 320 Masa 824. 

Mo.—Glrraton-o v. Kansas City Pub¬ 
lic Service Co., 261 S.W.2d 69, 863 
Mo. 359—Copeland v. Terminal R. 
Ass*n of St Louis, 182 S.W.2d 600, 
358 Mo. 433, certiorari denied 65 
S.Ct 554, 823 U.S. 799, 89 L.Ed. 
637—Klrkham v, Jenkins Music 
Co., 104 S.W.2d 234, 340 Mo. 911 
—^Boyer v. Baldwin, App., 106 S. 
W.2d 21, opinion quashed on other 
grounds State ex rel. Baldwin v. 
Shain, Sup.. 125 S.W.2d 41—Counts 
V. Thomas, App., 63 S.W.2d 416. 
N.J.—Costanza v. Cavanaugh, 85 A 
2d 612, 131 N.J.Law 176. 

Utah.—Nelson v. Lott 17 P.2d 272. 

81 Utah 265. 

64 C.J. p 541 note 86- 

4. Ala—Alabama Oil Co. of Decatur 
V. Gibson, 166 So. 771, 229 Ala 
269. 

Ark.—St Louis, 1. M. 4b S. Ry. Co. 
V. Rhoden, 123 S.W. 798, 98 Ark. 
29, 137 Am.S.R. 78, 20 AnaCaa 916. 
HI.—Dahlgren v. Holtzhelmer, 109 
N.E.2d 643, 348 Ill.App. 696. 

a Ark.—Central Coal & Coke Co. v. 
Graham, 196 S.W. 940, 129 Ark. 
550. 

Mo.—Burrows v. Likes, 166 S.W. 648, 
180 Mo.App. 447. 

a Mo.—^Priestly v- Laederlch, App., 
2 S.W.2d 681. 

7. Ala—Jackson Lumber Co. v. But¬ 
ler. 18 So.2d 294, 244 Ala 348. 

64 aj. p 641 note 40. 

a Cal.—White v. Davis, 284 P. 1086, 
103 OaLApp. 581. 

a HI.—Wilson V. Peters, 99 NJB?.2d 
150, 843 HLApp. 864. 

Miss.—^Harmon v. Goodbar Shoe Co., 
18 So. 118. 

la HI.—^Plersol v. Massachusetts 
Mut Life Ins. Co., 260 HLApp. 
678. 

Ub Ala—King Land .Co. ▼. Bowea 
61 So. 22, 7 AlaApp. 462. 

Or, —^Personkts v. Asbury Transp. Ca 
of Oregon, 63 P.2d 1065, 152 Or. 
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promise,i2 proof of loss,^^^ prosecuting suit,^^ prose- gence,®! return of purchased property,^* right of 

cution,i5 proximate cause,^® publication, punitive way,®® right to recover,®^ right to ship goods,®® 

damages,^® and purchase price.^® roach in bottle,®® rock fall,®^ rough handling,®® 

rules,®® safe way,^® salable goods,sale,^® sale 
Likewise, the rule has been applied with respect and delivery,^® satisfaction of buyer,^^ scaffold,^® 

to such matters as ratification of contract,®® rea- scope of authority,^® scope of employment,scrap 

sonable value,®i receipt of money,®® reinstate- metal on shells,^® securing cars,^® selection of 

ment,®® release,®^ reliance on assurance,®® removal route,®® separation of train,®i septic tank,®® setting 

of tracks,®® repairs,®'^ representation,®® request to brake,®® settlement agreement,®^ sexual inter¬ 
speed,®® restoration of status,®® result of negli- course,®® sidewalk,®® signals,®^ sign or signboard,®® 


la. Cal.—^Tabata v. Murane, 148 P.2d I 
605, 24 Cal.2d 221. | 

Mo.—^Moody v. Cowherd, App., 199 S. 
W. 686. 

Tenn.—Sullivan v. Tigert, 1 Tenn. 
App. 262. 

13. HI. —Cox V. .ffitna Casualty & 
Surety Co. of Hartford, Conn., 248 
Dl.App. 209. 

14. Va.—Cardozo v. Middle Atlantic 
Immigration Co., Inc., 82 S.R 80, 
116 Ya. 842. 

1& W.Va.—Show V. Mount Vernon 
Farm Dairy Products, 23 S.E.2d 68, 
126 W.Va. 116. 

64 C.J. p 541 note 48. 

16. Ala.—National Surety Co. v. 
Boone, 151 So. 447, 227 Ala. 599^ 
Berry v. Dannelly, 145 So. 663, 226 
Ala. 151. 

Ohio.—'Keeshin Motor Express Co. v. 

Wagenbach, 13 Ohio Supp. 17. 

64 C.J. p 541 note 49. 

17. Mo.—Connell v. A, C. L. Haase & 
Sons Pish Co.. 257 S.W. 760, 802 
Mo. 48—^Laughlin v. Gorman, 239 
S.W. 648, 209 MoJ^lPP. 692. 

18. HI. —Shaw V. Courtney, 46 N.E 
2d 170, 817 Hl.App. 422, affirmed 53 
N.E.2d 432, 385 HL 569. 

Miss.—^Taggart v. Peterson, 181 So. 
137, 182 Miss. 82. 

19. Idaho.—Drumheller v, Dayton, 
h60 P. 944, 29 Idaho 552. 

SO. Ala. — Smiley, Son & Co. v. Eeith, 
57 So. 127, 2 Ala.App. 94. 
ai. N.Y.—^McNulty v. Plckelmazm, 
141 N.T.S. 621. 

as. Miss.—Coleman v. Adair, 23 So. 
869, 75 Miss. 660. 

as. Ala.—^Union Mut. Ins. Co. v. 
Peavy, 133 So. 800, 24 Ala.App. 
116, certiorari denied 133 So. 802, 
222 Ala. 537. 

94, Tex.—St. Lnuis, S. F. & T. By. 
Co. V. Bowles, 131 S.W. 1176, 63 
Tex.Civ.App. 23. 

as. Mo.—McMillan v. Bausch, 234 S. 
W. 835. 

ae. Ala.—Central of Georgia B. Co. 
V. Barnett, 124 So. 868, 220 Ala. 
284. 

87. Cal.—^McKeon v. Liissner, 223 P. 
965, 193 Cal. 297. 

88. Ill.—American Ins. Co. v. Craw¬ 
ford, 89 IlL 62. 


29. Mo.—^Rappaport v. Roberts, 
App., 203 S.W. 676. 

30. Miss.—^Potomac Ins. Co. v. Wil¬ 
kinson, 67 So.2d 158, 213 Miss. 520. 

Pa.—^Mahaffey v- Ferguson, 27 A. 21, 
156 Pa. 156. 

31. Kan.—^Thompson v. Aultman & 
Taylor Mach. Co., 146 P. 1188, 94 
Kan. 453. 

Tex.—^Texas Utilities Co. v. Dear, 
Civ.App., 64 S.W.2d 807, error dis¬ 
missed. 

32. Mich.—^Rimmele v. Huebner, 157 
N.W. 10, 190 Mich. 247. 

33. Cal.—^Passarelli v. Souza, 98 P. 
2d 809, 37 Cal.App.2d 1. 

Ill.—^Wachsmuth v. Flanagan, 81 N. 

K2d 769, 335 IlLApp. 311. 

N.C—Swinson v. Nance, 15 S.E.2d 
284, 219 N.a 772. 

Wis.—^Eberdt v. Muller, 2 N.W.2d 
367, 240 Wis. 341, rehearing denied 
3 N.W.2d 763, 240 Wis. 341. 

64 C.J. p 542 note 65. 

34. Tex.—Dollie Adams Oil Corp. v. 
Roberts, Civ.App., 269 S.W.2d 311 
—Sonken-Galamba Corp. v. Hill¬ 
man, Civ. App., Ml S.W.2d 853, 
error dismissed. 

64 C.J. p 542 note 56. 

35. Or.—Andrew v. Oregon-Wash- 
ington R. & Nav. Co., 178 P. 181, 90 
Or. 611. 

36. Ala.—^Buffalo RoCk Bottling Co. 
V. Stephenson, 118 So. 498, 22 Ala. 
App. 605. 

37. Ky.—^Trosper Coal Co. v. Craw¬ 
ford, 163 S.W. 211, 152 Ky. 214. 

38. Tex.—Worth & R. G. By. 
Co. V. Bryson & Bums, Civ»App., 
196 S.W. 1166—Quanah, A. & P. 
Ry. Co. V. Galloway, Civ.App., 154 
S.W. 663. 

39. Ind.—Cleveland, C., C & St. I*. 
Ry. Co. V. Gossett, 87 N.B. 723, 172 
Ind. 525. 

Mo.—^Kamer v. Ml 880 uri-Ka.n sas-Tex- 
as R. Co., 82 S.W.2d 1075. 326 Mo. 
792, certiorari denied 51 S.Ct. 216, 
282 U.S. 903, 75 REd. 795. 

4a Mo.—Gott V. Kansas City Rys. 
Co., 222 S.W. 827, 

41. Ind.—Buchanan v. Caine, 106 N. 
E. 885, 57 Ind.App. 274. 

48. Ark.—Smith v. Hopf, 240 S.W. 
2d 2, 219 Ark. 127. 
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Miss.—Guynn v. Brondum, 63 So.2d 
821, 217 Miss. 243. 

64 C.J. p 542 note 74. 

43. Ark.—L. & A. ScharfC Distilling 
Co. V. Dennis, 168 S.W. 141, 113 
Ark. 221. 

Mo.—^Moody v. Cowherd, App., 199 
S.W. 686. 

44. Mo.—^Bowen v. Buckner, App., 
183 S.W, 704. 

45. N.D.—Lang v. Bailee, 125 N.W. 
891, il9 N.D. 582. 

Pa.—Conger v. Wiggins, 57 A. 841, 
208 Fa. 122. 

4a Mo.—Sooby V. Postal Telegraph- 
Cable Co.. App., 217 S.W. 877. 

64 CJ. p 542 note 78. 

47. Ark.—Volentine v. Wyatt, 261 
S.W. 308, 164 Ark. 172. 

Mo.—Sooby V. Postal Telegraph-Ca¬ 
ble Co., App., 217 S.W. 877. 

4a Mo.—Shepard v. Century Elec¬ 
tric Co., 299 S.W. 90, 220 Mo.App. 
1152. 

49. Ky.—Louisville & N. R. Co. v. 
Reverman's Adm’x, 15 S.W.2d 300, 
228 Ky. 500. 

5a Tex.—^Ft. Worth & D. C Ry. Oo. 
V. Broomhead. CivApp., 140 S.W. 
820. 

Wyo.^—Town of Cody v. Soth, 252 P. 
1021, 36 Wyo. 66. 

51. N.C.—Bumgardner v. Southern 

R. Co., 43 S.E. 948, 132 N.C 438. 
sa Tex.—^Brewster v. City of For¬ 
ney, Civ^App., 196 S.W. 636, revers¬ 
ed on other grounds, Com..^p., 223 

S. W. 176. 

sa Mo.—Alexander v. Barnes Gro¬ 
cery Co., 7 S.W.2d 370, 223 Mo.App. 
1 . 

SA Or.—^McKay v. Portland Elevsr 
tor Co., 276 P. 608, 128 Or, 609. 

sa Ga.—Howard v. Echols, 120 S.E. 
815, 81 Qa.App. 420. 

sa Mo.—^Taylor v. Kansas City, 112 
S.W.2d 562, 342 Mo. 109. 

64 aj. p 542 note 88. 

57. W.Va.—Tawney v. Kirkhart, 44 
S.E.2d 634, 130 W.Va. 650. 

64 C.J. p 542 note 89. 

sa D.C.—Ward v. S. Kann & Sons 
Co., Mun.App.. 47 A2d 785. 

Miss.—D’Antoni v. Albritton, 126 So. 
886, 156 Miss. 758. 
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signing bond,®® signing will,®® slaughterhouse, 
slippery fioor,®2 smoking,®® snow and ice,®^ soimding 
whistle,®® soundness,®® source of funds,sparks,®® 
speed,®® statement of fact,^® steam,steering 
wheel,^® stepping in front of car,'^® stopping, look¬ 
ing, or listening,*^^ stopping, parking, or backing 
vehicle,^® stopping vehicle,7® striking plaintiff 
striking signature^® structural defect,^® substantial 
damages,®® success of suit,®i sum certain,®® sur¬ 
rounding circumstances,®® switch,®^ and switching.®® 


Similarly, the rule has been applied with respect 
to such matters as temporary absence,®® tender,®^ 
terms of contract,®® testator’s intention,®® threatened 
danger,®® through shipment,®'^ time,®® title,®® total 
disability,®^ total loss,®® transfer before or after 
maturity,®® treatment of injury,®^ trench,®® tres¬ 
pass,®® truth of testimony,1 undue influence,® un¬ 
explained absence,® unreasonable and unnatural 
will,^ use of books and records,® use of land,® use 


59. Mo.—State ex rel. Welcli v. Mor^ 
rison, 148 S.W. 907, 244 Mo. 193. 
ea Ala.—^Reynolds v. Massey, 122 
So. 29, 219 Ala. 265. 

61. Tex.—Nations v. Harris, Civ. 
Ai^p., 151 S.W. 884. 

63. Cal.—^Mautino v. Sutter Hospi¬ 
tal Ass'n, 296 P. 76. 211 Cal. 556, 

63. Ala.—Alabama Great Southern 
R. Co. V. Demovllle, 52 So. 406, a67 
Ala. 292. 

64. Wash.—Wren v. City of Seattle. 
170 P. 342, 100 Wash. 67, 8 A.L 1 .R. 
1123. 

64 C.J. p 542 note 96. 

65. Ga.—Davis v. Whitcomb, 118 S. 
E. 488. 30 Ga.App. 497. 

Mo.—Neas v. Chicasro, B. & Q. By. 
Co., 120 S.W. 120, 188 Mo.App. 484. 

66. Tex.—Holliday v. Bradley, Civ. 
App., 284 S.W. 941. 

67. Tex,—Sanderfur v. Beard, Civ. 
App., 249 S.W. 274. 

68. Tex.—^Trinity & B. V. Ry. Co. v. 
Gregory, CivApp., 142 S.W. 656. 

64 C.J. p 542 note 1. 

69. Mo.—George v. Allen, 245 S.W. 
2d 848, 362 Mo. 971. 

S.C.—Durant v. Stuckey, 70 S.E.2d 
473, 221 S.C. 342. 

Wash.—Sweazey v. Valley Transport, 
107 P.2d 567, 6 Wash.2d 324, 140 A 
1 j.R. 1, opinion adhered to 111 P. 
2d 1010, 6 Wash.2d 324, 140 A.L..R. 
20 . 

64 C.J. p 542 note 2. 

70. Neb.—^Estelle v. Daily News 
Pub. Co.. 166 N.W. 646, 99 Neb. 
897. 

71. Ala.—Reid v. Sloss-Sheffield 
Steel 6b Iron Co., 58 So. 801, 177 
Ala. 262. 

S.C.—^Hunter v. D. W. Alderman & 
Sons Co., 71 S.E. 1082, 89 S.a 502. 

73. Nebw—Jessup v. Davis, 211 N.W. 
190, 115 Neb. 1, 56 A.LuR. 1408, 
error dismissed 48 S.Ct 800, 276 

U. S. 693, 72 LuEd. 722. 

73. Mo.—Clark v. Metropolitan St 
Ry. CP„ 148 S.W. 208, 166 MoApp. 
156. 

74. Ga.—Western & Atlantic R. R. 

V. Swlgert, 195 S.E. 230, 67 Ga. 
App. 274. 


Tex-—Freeman v. Galveston, H. & S. 
A Ry. Co., Com.App., 286 S.W. 607, 
rehearing denied, Com.App., 287 S. 

W. 902. 

75. Ala.—^liangley Bus Co. v. Mes¬ 
ser, 138 So. 287, 222 Ala. 538. 

76. Iowa.—^Bailey v. Fredericksburg 
Produce Ass'n, 295 N.W. 122, 229 
Iowa 677. 

Mo.—Althage V. People»s Motorbus 
Co. of St liouis, S S.W.2d 924, 320 
Mo. 598. 

Ohio.—Keller v. City Ry. Co., App., 84 
N.E.2d 69. 

Wash.—^Mitchell v. Rogers, 226 P.2d 
1074. 37 Wash.2d 630. 

77. Mo.—Stark v. Bingaman, App., 
223 S.W. 946. 

78. Ark.—Johnson v. T. M. Dover 
Mercantile Co.. 261 S.W. 913, 164 
Ark. 371. 

79. Cat—McKeon v. Lissner, 223 P. 
965, 193 Cai. 297. 

80. N.C.—^Blow V. Joyner, 72 S.B. 
819, 166 N.a 140. 

81. Va.—Cardozo v. Middle Atlantic 
Immigration Co., 82 S.E. 80, 116 
Va. 342. 

82. Iowa.—Hutton v. Doxsee, 89 N. 
W. 79, 116 Iowa IS. 

83. Ala.—City Council of Montgom¬ 
ery V. Bradley & Edwards, 48 So. 
809, 169 Ala. 230. 

84. Mo.—^Eudy v. Federal Lead Co., 
App.. 220 S.W. 604. 

85. Mo.—^Pearson v. Chicago, M. & 
St P. Ry. Co., App., 200 S.W. 441. 

86w Tex.—White v. Epperson, 73 S. 
W. 851, 82 Tex.CivApp., 162. 

87. Ind.—KoUing v. Martin, 38 N. 
E.2d 808, 109 Ind.App. 184. 

64 aj. p 543 note 20. 

88. Ark.—Bovay v. McGahhey, 219 
S.W. 1026, 143 Ark. 186. 

64 C.J. p 543 note 21. 

89. m.—Golf V. Gerhart 147 N.B. 
419, 816 Ill. 618. 

N.Y.—^In re Sautrucek, 145 N.E. 789, 
289 N.T. 69. 

9<K Ark.—Volentine v. Wyatt 261 
S.W. 308, 164 Ark. 172. 

91. Tex.—S€Ln Antonio & A P. Ry. 
Co. V. Grady, ClvApp., 171 S.W. 
1019. 


93. Or.—^Burgdorfer v. Thielemann, 
55 P.2d 1122, 153 Or. 854, 104 AL.R. 
1407. 

64 C.J. p 543 note 25. 

93. Ky.—Kentucky Coal & Timber 
Development Co. v. Carroll Hard¬ 
wood Lumber Co., 167 S.W. 1109, 
154 Ky. 528. 

64 C.J. p 543 note 26. 

94. U.S.—U. S. V. Ellis, C.C.ATex., 
67 P.2d 766. 

Ala.—Volunteer State Life Ins. Co- 
V. Danley, 86 So.2d 123, 83 Ala. 
App. 648, certiorari denied, 36 So.' 
2d 132, 250 Ala. 702. 

Ark.—^Maryland Casualty Co. v. 

Chew, 122 S.W. 642, 92 Ark. 276. 
Miss.—^Metropolitan Life Ins. Co. v. 

Evans, 184 So. 426, 188 Miss. 859. 
96. Tex.—St Louis Southwestern 
Ry. Co. V. Patton, 118 S.W. 798, 55 
Tex.Oiv.App. 59. 

64 C.J. p 543 note 28. 

96. N.C.—Third Nat Bank of St 
Louis V. Exum, 79 S.K 498, 163 
N.C. 199. 

B.I.—Kirk V. Ball, 120 A 166, 45 R.I. 
93. 

97- Mo.—Sneed v. Shapleigh Hard¬ 
ware Co., App., 242 S.W. 696. 

98. Tex.—Galveston, H. & S. A Ry. 
Co. V. Wirtz, 119 S.W. 824. 55 Tex. 
Civ.App. 555. 

99. Ala.—^Marbury Lumber Co. v.' 
Lament 53 So. 778, 169 Ala. 462, 
Ann.Cas.l912B 331—Garden v. 
Houston Bros., 50 So. 1080, 168 
Ala. 2!20. 

1. N.C.—^Roberson v, Stokes, 106 S. 

B. 161, 181 N.C. 69. 

64 C.J. p 548 note 38. 

3i HI.—Dowdey v. Palmer, 122 N.E. 
102, 287 Ill. 42. 

3. Mo.—^Bergman v. Supreme Tent, 
Blnights of Maccabees of the 
World, 2.20 S.W. 1029, 203 Mo.App. 
685. 

4. Miss.—Scally v. Wardliaw, 86 
So. 626, 123 Miss. 867. 

& Ohio.—Columbus Mut Life Ins. 
Co. V. National Life Ins. Co. of 
the U. S., 125 N.E. 664, 100 Ohio 
St 208. 

6. Ohio.—^Deercreek Local Board of 
Education of Deercreek Tp. v. 
Payne, 88 N.E.2d 226, 86 Ohio App. 
819. 
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of machine,*^ use of passageway,^ use of pier,5 use 
of sidewalk,!® use of street,!! use of vehicle,!2 ut¬ 
terance of defamatory matter,!^ validity of con¬ 
tract,!^ validity of mortgage,!® value,!® vicious and 
dangerous animals,!*^ violation of ordinance,!® vi¬ 
sion or view,!® voting,®® waiver,®! wantonness,®® 
warning,®® warranty,®^ water on sidewalk,®® water 
supply,®® wife's necessaries,®'^ wife’s separate es¬ 
tate,®® willfulness,®® wires,®® words on check,®! 
work involving risk,®® worrying animals,®® and 
wrong side of road.®^ 


TRIAL § 281 

Exisience of particular relation or status. The 
rule against assumption of facts applies in respect 
to the existence of a particular relationship or 
status, as, for example administrator,®® agency,®® 
attorney and client,®7 broker,®® common carrier,®® 
confidential relationships,^® contractor,^! creditor,^® 
fellow servant,^® head of a family,^^ heirs,holder 
in due course,^® independent contractor,^^ joint 
agency,^® joint enterprise,^® landlord and tenant,®® 
master and servant,®! original debtor,®® partner¬ 
ship,®® passenger,®^ shipper,®® special agent,®® 


7- N-H.—-Wemyss v. Wyoming- Val¬ 
ley Paper Co., 172 A. 438, 86 1T.H. 
587. 

8. Tex.—^Missouri, K. & T. Ry. Co. 
of Texas V. Cardwell, Civ.App., 187 
S.W. 1073. 

9. N.Y.—New Jersey Steamboat Co. 

V. New York. 16 N.E. 877, 109 N.Y. 
621, 2 Silv.A. 23. 

la Ala.—City of Birmingham v. An¬ 
drews, 172 So. 681, 27 Ala.App. 377. 

11. Ala.—^Birmingham Ry., Light & 
Power Co. v. Donaldson, 68 So. 696, 
14 Ala.App. 160. 

12. Mass.—Coyne v. Maniatty, 126 
N.E. 377, 235 Mass. 181. 

13. Neb.—^Herold v. Coates, 129 N. 

W. 998, 88 Neb. 487. 

14. Ala.—Woodmen of the World 
Life Ins. Soc. v. Guyton, 194 So. 
656, 239 Ala. 216. 

Tex.—Galveston, H. 3s S. A. Ry. Co. 
V. Sparks, Civ.App., 162 S.W. 943. 

15. Ala.—Kinney Bros. v. Johnson, 
110 So. 661, 21 AlaA.pp. 609. 

16. Cal.—^Rackson v. Benlofl, 244 P. 
2d 9, 111 Cal.App.2d 124. 

64 C.J. p 643 note 45. 

17. Mo.—Cowan v. Hydraulic Press 
Brick Co.. App., 222 S.W. 924. 

Utah.—Staton v. Western Macaroni 
Mfg. Co., 174 P. 821, 62 Utah 426. 

18. HL—Culver v. Harris, 211 HI. 
App. 474. 

19. Mass.—^Barry v. Panich, 85 N.B. 
2d 251, 324 Mass. 162. 

Mo.—^McCurry v. Thompson, 181 S.W. 

2d 529, 352 Mo. 1199. 

Op.— Winters v. BisaiUon, 64 P.2d 
1169, 162 Or. 678. 

SOl Aifl.. —Alabama Lime & Stone Co. 
V. Adams, 119 So. 853, 218 Ala. 
647. 

81. Ala.—Pike V. Stratton, 56 So. 
929, 174 Ala. 541. 

28. —Bissekumer v. Bissekumer, 

67 N.B.2d 621, 324 IlLApp. 158. 

64 C.J. p 643 note 60. 

83. Ind.—New York Cent. R. Co. v. 
Verpleatse. 69 NJE3.2d 916, 116 

Ind. App. 1, rehearing denied 60 N.E. 
2d 784, 116 Ind.App. 1. 


Mo.—Weishaar v. Kansas City Pub¬ 
lic Service Co., App., 128 S.W.2d 
332. 

64 C.J. p 543 note 51. 

84. Md.—^Philipsbom Co. v. Pine- 
man, 129 A. 31, 148 Md. 188. 

64 C.J. p 543 note 52. 

85. Mo.—Gleason v. Texas Co., 46 
S.W.2d 646. 

86. Or.—West V. McDonald, 136 P. 
650, 67 Or. 651. 

Tex.—^Zavala Land & Water Co. v. 
Tolbert, Clv.App., 165 S.W. 28. 

87. Mo.—^Miller v. Busey, 186 S.W. 

I 983. 

88. Cal.—Jolly v. McCoy, 172 P. 618, 
36 Cal.App. 479. 

89. Ky.—J. J. Newberry Co. v. Paul- 
coner, 58 S.W.2d 217, 248 Ky. 69. 

Tex.—^Barnett v. Ward, CivA.pp., 144 
S.W. 697, 

30. Ind.—^Indiana Union Traction Co. 
V. Sullivan, 101 N.EL 401, 63 Ind. 
App. 239. 

64 C.J. p 643 note 58. 

3L Va.—McGuire v. Martin, 147 S.R 
266, 152 Va. 453. 

38. Or.—^McCauley v. The Willa¬ 
mette, 216 P. 892, 109 Or. 131. 

33. Ala.—^Minor v. Coleman, 74 So. 
841, 16 Ala.App. 6. 

34. Miss.—Priestley v. Hays, 11'2 So. 
788, 147 Miss. 843. 

64 C.J. p 643 note 62. 

35. Mo.—Andrews v« Broughton, 84 
Mo.App. 640. 

36. CaL—Connell v. Clark, 200 P.2d 
26, 88 Cal.App.2d 941. 

Ill.—Chapman v. Gulf, M. & O. R. 

Co., 86 N.K2d 552, 337 I11A.PP. 611. 
64 C.J. p 643 note 66. 

37. CaL—^Bonelli v. Conrad, 37 P.2d 
137, 1 Cal.App.2d 660. 

38. Ga.—Shippey Bros. & White v. 
Owens, 86 S.B, 407, 17 Ga.App. 127. 

39. Mass.—^Houle v. Lewonis, 140 N. 
B. 427, 245 Mass. 254. 

Mo.—Walton v. A. B. C. Fireproof 
Warehouse Co., 124 S.W.2d 684, 
233 Mo.App. 693. 

40. Ala.—Kay v. Blston, 87 So. 626, 
206 Ala. 307. 

Mo.—^Land v. Adams, 229 S.W. 158. 


41. Mo.—Galber v. Grossberg, 26 S. 

W.2d 96, 324 Mo. 742. 

48. Mo.—First Nat. Bank v. Allison, 
251 S.W. 476, 213 Mo.App. 677. 

43. Or.—^Isaacson v. Beaver Logging 
Co., 143 P. 938, 73 Or. 28—Schroe- 
der v. Brown & McCabe^ 116 P. 335, 
59 Or. 81. 

44. Iowa.—^Fehd v. Oskaloosa, 117 N. 
W. 989, 139 Iowa 621. 

45. Tex.—^Hess v. Webb, Clv.App., 
113 S.W. 618, affirmed 123 S.W. Ill, 
103 Tex. 46. 

46. Mont.—^Miles City Bank v. Ask- 
in. 179 P.2d 750, 119 Mont. 581, 
171 A.L.R. 790. 

47. Ark.—J. W. Wheeler & Co. v. 
Fitzpatrick. 205 S.W. 302, 135 Ark. 
117. 

64 O.J. p 643 note 74. 

48. Mo.—Knapp v. Hanley, 132 S.W. 
747, 153 Mo.App. 169. 

49. Ark.—^Albritton v. C. M. Fergu¬ 
son & Son, 122 S.W.2d 620, 197 Ark. 
436. 

50. Mo.—Aubuchon v. Foster, 216 S. 
W. 781, 202 MO.APP. 225. 

Tex,—Stark v. Brown, Clv.App., 210 
S.W. 811, 

51. U.S.—^Maryland Casualty Cb. v. 
Lievine. C-CA-Tex., 67 P.2d 816. 

Ark.—^Bryant Truck Line v. Nance, 
116 S.W.2d 1047, 196 Ark. 1177. 

Mo.—^Benhaxn v. McCoy, 213 S.W.2d 
914. 

N.C.—Robinson v. Standard Transp. 

Co., 199 S.B. 725, 214 N.C. 489. 

Tex.—Ft Worth & D. C. Ry. Co. v. 
Lynch, Civ.App., 136 S.W. 680. 

58. OkL—Waldock v. First Nat. 
Bank, 143 P. 53, 43 OkL 348. 

53. Mo.—^Bowen v. Rpperson, 118 S. 
W. 528, 136 MoJLpp. 671. 

OkL—Peters Branch of International 
Shoe Co. V. Blake, 176 P. 892, 74 
Okl. 97. 

54. CaL—Whittemore v. Lockheed 
Aircraft Corp., 151 P.2d 670, 66 
Cal.App.2d 737. 

64 O.J. p 644 note 80. 

55. S.C.—White v. Payne, 110 S.B. 
468, 118 S.a 38L 

56. Ind.—^Buchanan v. Caine, 106 N. 
B. 885, 67 IndA.pp. 274. 
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specialist’s assistant,®^ surety,and warehouse- 
man.5^ 

b. Facts Not Assumed 

Various instructions have been held not to contain 
an unwarranted assumption with respect to disputed or 
controverted facts. 

Among other instances^® in which it has been 
held or recognized that there was not an assumption 
of fact are instructions given or requested involv¬ 


ing acceptance,®^ accumulation of property,®^ ac¬ 
quiescence of master,®® actual cost and expense,®*® 
additional dangers,®® adverse possession,®® agent’s 
duties,®*^ agreement on terms,®® alighting from 
car,®® amount of damages,^® amount of debt,7i an¬ 
nouncement of station,72 anticipation of accident,^* 
apparent defects,appliances,*^® appreciation of 
danger,*?® apprehended peril,77 assatdt,78 assump¬ 
tion of risk,79 audibility,®® authority of agent or 
employee,®i authority of corporate oflScer,®^ au- 


57. Mo.—^Lorie v. Lumbermen’s Mut. 
Casualty Co., App., 8 S.W.2d 81. 

58. Okl.^Melton v. Schulte, 154 P. 
2d 90. 194 OkL 639. 

58. Atk. —St. ZjOuIs & S. F. Ry. Co. 
V. Black, 218 S.W. 377, 142 Ark. 
41. 

eou Pacts aot improperly assumed 
Ala.—^Hughes v. Merchants Nat. Bank 
of Mobile, 53 So.2d 386, 256 Ala. 88 
—^Moore v. Crult, 191 So. 252, 238 
Ala. 414. 

Ark.—Routt V. Alexander, 78 S.W.2d 
828, 190 Ark. 324. 

Cal.—^Zuckerman v. Underwriters at 
Lloyd's, London, 267 P.2d 777— 
Basch V. Bank of America Nat. 
Trust & Sav. Ass'n, 139 P.2d 1, 22 
CaJ.2d 816—Juchert v. California 
Water Service Co., 106 P.2d 886, 16 
Cal.2d 500—Timbrell v. Suburban 
Hospital. 47 P.2d 737, 4 Cal,2d 68. 
ni.— Wall V. Greene, 52 N.B.2d 303, 
821 IlLAppw 161—Qott V. New Am¬ 
sterdam Casualty Co., 48 N.B.2d 
684, 313 IlLApp. 586—Fopadowskl 
V. Bergaman, 26 N.B.2d 722, 304 Ill. 
App. 422—Foley & Co. v. Excelsior 
Sto-ve & Mfg. Co., 265 llLApp. 78. 
See Alsdurf v. Big Four Wilming¬ 
ton Coal Co., 198 IlLApp. 15. 

Ind.—Wilson V. Reynolds, 13 N.E.2d 
218, 213 Ind. 436—Tompkins v. 
Smith, 106 N.E.2d 487, 122 IndJLpp. 
602—Central Indiana Ry. Co. v, 
MitcheU, 199 NRl 439, 102 IndJlpp. 
121 . 

Iowa.—Forrest v. Abbott, 269 N.W. 
238. 219 Iowa 664. 

Ky.—^Rose v. Bdmondg, 111 S.W-2d 
‘ 427. 271 Ky. 36. 

Hd.—^Parks & Hull Appliance Oorp. 

V. Reimsnyder, 9 A.2d 648, 177 Md. 
280—Morris v. Phillips, 163 A. 400, 
165 Md. 392. 

Minn.—Shepstedt v. Hayes, 21 N.W. 

2d 199, 22i Minn. 74. 

Mo.—Darlington v. Railway Ex¬ 
change Bldg., 183 S.W.2d 101. 353 
Mo. 569—Atchison v. Weakley, 169 
S.W.2d 914. 350 Mo. 1092—Long v. 
Mild, 149 S.W.2d 858. 347 Mo. 1002 
—Glmmarro v. Kansas City, 116 S. 

W. 2d 11, 342 Mo. 428-^acobs v. 
Danciger, 96 S.W.2d 1193, 339 Mo. 
91—^Heuer v. John R. Thompson 
Co., App., 251 S.W.2d 980—Detmer 
V. Miller, App., 220 S.W.2d 739— 
Evans y. Wall, ApiK, 199 5.W.2d 


908—^Bergerson v. General Ins. Co. 
of America, of Seattle, Wash., 148 
S.W.2d 812, 235 Mo.App. 806—Sod- 
erstrom v. Missouri Pac. R. Co., 
App., 141 S.W.2d 73—Conway v. 
Kansas City Public Service Co., 
125 S.W.2d 935, 234 MoJV.pp. 596, 
certiorari quashed State ex rel. 
Kansas City Public Service Co. v. 
Shain, 134 S.W.2d 58, 345 Mo. 543 
—Carl V. Bills, APP., 110 S.W.2d 
805—^Brown v, Thompson, App., 108 
S.W.2d 423—^La Chance v. National 
Pigments & Chemical Co., App., 104 
S.W.2d 693—Williams v. East St. 
Louis Ry, Co., App., 100 S.W.2d 61 
—^Bilaky v. Sun Ins. Office, Limited, 
of London, England, 84 S.W.2d 171, 
231 MO.APP. 1072—State ex rel. 
State Highway Commission v. 
Pope, 74 S.W.2d 266, 228 Mo.App. 
888—Rowland v. Boston Ins. Co., 
65 S.W.2d 1011, 227 Mo.App. 697— 
Boggs V. Qosser, App., 55 S.W.2d 
722. 

N.J.—^Istvan v. Bngelhardt, 34 A.2d 
242, 131 N.J.Law 9. 

N.C.—Commercial Solvents v, John¬ 
son, 69 S.B.2d 716,. 285 N.C 237. 
Ohio,—Greenawalt v. Tuhas, 84 N,B. 
2d 221, 83 Ohio App. 426—Gibson 
V. Johnson, App., 42 N.B.2d 689— 
Weigel V. Cottage Bldg. & Loan 
Co., 42 N.E2d 171, 68 Ohio App. 
467. 

Pa.—Cervl v. Mori, 186 A. 261, 122 
FASuper. 355. 

Tex.—Beaumont Implement Co. v. 

Clubb, Civ«A.pp., 140 S.W.2d 212. 
Wyo.—Eagan v. O'Malley, 21 P.2d 
821, 45 Wyo. 605. 

64 C.J. p 544 note 85. 

6L CaL—Nix V. Heald, 203 P.2d 847. 

90 Cea.App.2d 723. 

64 C.J. p 544 note 86. 

68. Wis.—Maloney v. WHsconsIn 
Power, Light & Heat Co., 193 N.W. 
399, 180 Wls. 546. 

63- Va.—Powhatan Lime Co. v. 
Whetzel's Adm'x, 86 S.E 898, 118 
Va. 16L 

^ Tex,—Thos. Goggan & Bro. v. 
C^oggan, Civ.App., 146 S.W. 968. 

6Si Aik.—Ward Furniture Mfg. Co. 
V. Pickle, 295 S.W. 727. 174 Ark. 
463. 

66. Mo.—Barada-Ghio Real Estate 
Co. V, Keleher, 214 S,W. 861. 
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' Va.—Whealton & Wlsherd ▼. Dough¬ 
ty, 72 S.B. 112, 112 Va. 649. 

67. Mo.—^Bales v. Hendrickson, App.. 
290 S.W. 638. 

68. Ark.—^Rlttenhouse v. Bell, 153 S. 
W. 1111, 106 Ark. 815. 

66. Tex.—^Drake v. Northern Texas 
Traction Co., ClvA.pp., 197 S.W. 
610. 

64 C. J. p 544 note 94. 

70. Mo.—^Myers v. Kennedy, 267 S. 
W. 810, 306 Mo. 268. 

71. Mo.—^Beckman v. Raines, 243 S, 
W. 192. 210 Mo.App. 253. 

72. S.C.—Laird v. Atlantic Coast 
Line R. Co., 126 S.B. 135, 130 S.a 
368. 

73. Mo.—Leine v. Kellerman Con¬ 
tracting Co., 114 S.W. 1147, 134 
Mo.App. 557. 

74. Ark.—Chicago, R. L & P. Ry. Co. 
V. Garrett, 18 S.W.2d 321, 179 Ark. 
690, certiorari denied 50 S.Ct 89. 
280 U.S. 591, 74 LEd. 639. 

75. Ga.—^Portner Brewing Co. v. 
Cooper, 47 S.B. 631, 120 Ga. 20. 

76. Ala.—Southern Express Co. ▼. 
Roseman, 91 So. 612, 206 Ala. 681. 

77. Ark.—Prescott & N. W. Ry. Co. 

V. Morris, 123 S.W. 892, 92 Ark. 
865. 

78- Va.—Wilkinson v. Allen, 118 SJBI 
94, 186 Va. 607. 

64 C.J. p 544 note 4. 

78. Cal.—Huber v. Henry J. Kaiser 
Co., 162 P.2d 693, 71 Cal.App.2d 
278. 

Tex.—Delancey v. Missouri, K. & T. 
Ry. Co. of Texas, CivJlpp., 149 S. 

W. 259. 

80. Cal.—BischeU v. State, 167 P.2d 
41, 68 CalJ^p.2d 557. 

Mo.—Lepchenski v. Mobile 8b O. R. 
Ca, 59 S.W.2d 610, 832 Mo. 194. 

81. Ind.—Chicago 8b B. R. Co. v. 
Lain, 103 N.E. 847, 181 Ind. 886. 

Mo.—Luechtefeld v. Marglous, App., 
176 S.W.2d 674—Thomas v. Roth, 
App., 157 S.W.2d 260—Wind v. 
Bank of Maplewood 8b Trust Co., 
App., 68 S.W.2d 882—Guthrie v. Al¬ 
bert Wenzlick Real Estate Oo., 
App., 54 S.W.2d 801. 

68. Mo.—Bred^ v. Parker-Russell 
Min. Jb Mfg. Co., App., 21 S.W.2d 
932. 
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thority to purchase,®^ authority to sell,*^ avoidance 
of collision,and avoidance of mjury.86 

Instructions which have been held not to consti¬ 
tute assumptions of fact include those with respect 
to a balance of deposit,87 belt and pulley causing in¬ 
jury,88 benefit by litigation,89 benefit from switch¬ 
ing facilities,®® boarding train or car,®! boiler, 
brake or brakes,®® breach of contract,®^ capacity of 
creek,®® care,®® cause of accident,®7 cause of 
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death,®® cause of injury,®® character of acts or 
words,! circumstances surrounding injured person,® 
collision,® commission of acts,* competency of em¬ 
ployee,® competency or skill of operator,® comple¬ 
tion of contract,7 compliance with agreement,® com¬ 
pliance with plans,® condition of property,!® condi¬ 
tion of road or street,!! condition of steps,!® con¬ 
duct and faculties of child,!® conduct of patrons,!* 
contributory negligence,!® and, likewise, include 


83. Ark.—Dierks I/umber & Coal Oo. 
V. Kull, 4 S.W.2d 926, 176 Ark. 966. 

84. Mo.—^EEains v. Brown, App., 240 
S.W. 809. 

85. Ark.—^Baln v. Ft Smith Light & 
Traction Co., 172 S.W. 843, 116 
Ark. 125, L.R.A1915D 1021. 

Mo.—Bloch V. Kinder, 98 S.W.2d 932, 
838 Mo. 1099—^Dodson v. Gate City 
Oil Co., 88 S.W.2d 866, 338 Mo. 183 
—^Moutria v. Bast St Louis By. 
Co.. App., 76 S.W.2d 427. 

86. Mo.—Szuch V. N1 Sun Lines, 58 
S.W.2d 471, 332 Mo. 469—Brown 
V. Terminal R. Ass'n of St Louis, 
App., 164 S.W.2d 120. 

64 C.J. p 544 note 11. 

87. Mo.—Goodspeed v. Grand Nat 
Bank. App., 46 S.W.2d 913. 

88. Wash.—Nolan v. Stillwater 
Lumber Co., 118 P. 840, 65 Wash. 
445. 

89. Va.—Carpenter v. Smithey, 88 S. 
B. 321, 118 Va. 533. 

90. Mo.—Chicago, R. I. & P. Ry. Co. 
V. Lydik. 187 S,W. 891. 

91. Cal.—Sommer v. Martin, 204 P. 
33, 55 CelIAlPP. 603. 

S.C.—^Blng V. Atlantic Coast Line R. 
Co., 68 S.B. 645, 86 S.C. 527. 

92. Tex.—Schail v. Perdue, Civ App., 
254 S.W. 151. 

W.Va.—^Yeater v. Jennings Oil Co., 
84 S.B: 904, 75 W.Va. 846. 

93. Ky.—McFarland v. Bruening, 185 
S.W.2d 247, 299 Ky. 267. 

Mo.—Wild V. Pitcairn, 149 S.W.2d 
800, 847 Mo. 915, certiorari denied 
Pitcairn v. Wild, 62 S.Ct 72, 314 
U.S. 638, 86 L.Bd. 512—Sollars v. 
Atchison, T. & S. F. Ry. Co., App., 
187 S.W.2d 513. 

64 C.J. p 544 note 18. 

94. Tex.—^Funderburgh v. Skinner, 
Civ.App., 209 S.W. 452. 

64 CJ. p 544 note 19. 

95. Mo.—Carson v. Missouri, K. ft T. 
Ry. Co., App., 190 S.W. 949. 

96. Ariz.—Southern Pac. Oo. v. Bol¬ 
en, 264 P.2d 401, 76 Aria 817. 

Mo.—^Tash v. St Louis-San Francisco 
Ry. Co., 76 S,W.2d 690, 836 Mo. 
1148—Stanton v. JoneA 59 S.W.2d 
648, 882 Mo. 631—Perringer v. Lynn 
Food COn App., 148 S.W.2d 601— 
Mastin V. Bknery, Bird, Thayer Dry 
Goods Co., 140 S.W.2d 720, 236 
Mo.App. 487, certiorari quashed 


State ex ret Emery, Bird, Thayer 
Dry Goods. 164 S.W.2d 775, 348 
Mo. 650—^Teck v. Adams, App., 61 
S.W.2d 228—Riner v. Biek, App., 57 
S.W.2d 724. 

64 C.J. p 545 note 21. 

97- Cal.—Juchert v. California Wa¬ 
ter Service COw, 106 P.2d 886, 16 
Cai.2d 500. 

Mo.—Elgin V. Kroger Grocery ft Bak¬ 
ing Co., 206 S.W.2d 501, 357 Mo. 19 
—^Dohring v. Kansas City, 81 S.W. 
2d 943. 

64 C.J. p 545 note 22. 

98. Iowa.—Wells v. Chamberlain, 
168 N.W. 238, 185 Iowa 264. 

64 CJ*. p 545 note 28. 

99. Ark.—Johnson v. Greenfield, 198 
S.W.2d 403, 210 Ark. 985. 

Cal.—Schmidt v. Sears. 221 P.2d 171, 
99 CaLApp.2d 204—Solen v. Singer, 
201 P.2d 869, 89 Cal.App.2d 708. 

Mo.—^Brown v. Reorganization Inv. 
Co., 166 S.W.2d 476, 360 Mo. 407— 
Counts V. Coca-Cola Bottling Co. of 
St Louis, App., 149 S.W.2d 418— 
Rush V. Hollingsworth, App., 89 S. 
W.2d 536. 

64 C.J. p 545 note 24. 

L Mo.—^Bllls V. Kansas City Public 
Service Oo., App., 203 S.W.2d 475. 

Tex.—Woodmen of the World v- Mc- 
Coslln, 126 S.W. 894, 59 TBX.Civ. 
App. 574. 

2. IlL—Louthan v. Chicago City Ry. 
Co., 198 IllApp. 329. 

3. CaJ.—Haase v. Central Union 
High School Dist, 80 P.2d 1044, 27 
OaLApp.2d 319. 

Mo.—^BLlis V. Kansas City Public 
Service Co., App., 203 S.W.2d 476 
—Kramer v. Laspe, APP., 94 S,W.2d | 
1090—Rush V. Hollingsworth. App., I 
89 S.W.2d 635—HarUey v. McKee, 
App., 86 S.W.2d 359. 

Tex.—Vincent v. Johnson, CfivJLpp., 
117 S.W.2d 135, error dismissed. 

64 C.J. p 545 note 27. 

4. Wash.—Winston v. Terrace, 138 
P. 673, 78 Wash. 146. 

64 CJ. p 645 note 28. 

5. Mo.—Sustar v, Bambrick Bros. 
Const Co., 162 S.W. 730, 179 Mo. 
App. 495. 

6. Mo.—O'Leary v. Scullln Steel Co., 
260 S.W. 55, 303 Mo. 363. 

7. Mow—Bales v. Hendrickson, APP., 
290 S.W. 638. 

8. Or.—U. S. National Bank of La 

76S 


Grande v. Miller, 250 P. 1098, 119 
Or. 682. 

9. Mo.—Hartman ▼. Warner, App., 
35 S.W.2d 938. 

lOu Miss.—Stricklin v. Harvey, 179 
So. 345, 181 Miss. 606. 

Mo.—^Nicholas v. Kansas City, App., 
171 S.W.2d 744—Cumming v. Al¬ 
lied Hotel Corp., App., 144 S.W.2d 
177—^Kearley v. St Louis Car Co., 
App., Ill S.W.2d 976, certiorari 
quashed State ex rel. St Louis Car 
Co. V. Hostetter, 131 S.W.2d 558, 
345 Mo. 102—Smithpeter v. Mid- 
State Motor Co., App., 74 S.W.2d 
47. 

Tex.—Amarillo Commercial C6. v. 
McGregor Milling ft Grain Co., Civ. 
App., 166 S.W. 1124. 

11. Ely.—Lally v. Cochran, 21 S.W. 
2d 272, 231 Ky. 211. 

Mo.—Acker v. Khnsas City, App., 104 
S.W.2d 1056—^Eth v- Kansas City, 
App., 63 S.W.2d 203. 

12. Mo.—^Lewis V. National Bellas 
Hess, App., 152 S.W.2d 674—^Bumi- 
son V. Souders, 85 S.W.2d 619, 225 
MoApp. 1159. 

13. Cal.—Hernandez v. Murphy, 115 
P.2d 565, 46 CalApp.2d 201. 

14b Mo.—Murphy v. Winter Garden 
ft Ice Co., App., 280 S.W. 444. ' 

15. Ala.—Williams v. Wicker, 179 
So. 250. 235 343. 

Cal.—Schmidt v. Sears, 221 P.2d 171, 
99 CaJ.App.2d 204—O'Connor v. City 
and County of San Francisco, 207 
P.2d 638, 92 Cal.App.2d 626—Col¬ 
burn V. Schilling, 107 P.2d 279, 41 
CalApp.2d 541. 

IlL—Wachsmuth v. Flanagan, 81 N. 
BL2d 769, 335 IllApp. 311—^Bunch v. 
McAllister, 266 IllApp. 248. 

Mo.—OPulse V. Jones, 218 S.W.2d 553 
—Whittle V. Thompson, 179 S.W.2d 
22, 352 Mo. 637—^Flint v. Loew's 
St Louis Realty ft Amusement 
Ck>rp.. 125 S.W.2d 193, 344 Mo. 310 
—Grosvener v. New York Cent R. 
Cb., 123 S.W.2d 173, 843 Mo. 611 
-Hill V. St Louis Public Service 
Co., 64 S.W.2d 633—Smith v. Brune, 
App., 187 S.W.2d 65—Palmer v. Hy- 
grade Water ft Soda Co., 151 S.W.2d 
548. 236 MoApp. 247. 

Ohio.—Plummer v. Peoples Transit 
Co., App., 104 N.E.2d 76—Leeker v. 
Koehlke, 84 NJBl2d 110, 34 Ohio 
App. 174. 

64 C.J. p 545 note 88. 
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those with respect to conversion,^® cotter key,^^ 
coupling cars,^® course of employment,^® cross¬ 
ing or crosswalk,®® crossing street,culverts 
and sluiceways,®® custom,®® customary way,®^ dam¬ 
ages,®® danger or peril,®® dangerous condition,®^ 
dangerous place or position,®® death,®® decrease in 
value,®® deed obtained surreptitiously,®1 default on 
contract,®® delay,®® delivery,®4 depression,®® dis¬ 
ability,®® discovery of disease,®*^ discovery or ob¬ 


servance of condition,®® discovery or observance 
of danger or peril,®® diseased condition,^® disputed 
claim,4i disregard of law,^® distance,^® driver’s 
negligence,^^ driving sheep on land,due date of 
indebtedness,^® and duty.^^ 

Also, other instances in which it has been held 
that there was not an assumption of fact include 
instructions with respect to earning capacity,^® ele- 


16. Colo.—Meek v. Smith, 149 P. 627, 
59 Colo. 461. 

Mo.—Ferrenbach v. FehlliTf App., 74 
S.W.2d 503. 

17. Tex.—^Missouri, K. & T. Ry. Co 
of Texas v. Snow, 115 S.W. 631, 53 
Tex.Civ,App. 184. 

18. Ill.—Howard v. Baltimore & O. 
a T. R. Co., 63 N.E.2d 774, 327 Ill. 
App. 83. 

19. Mo.—Smith v. Gately Stores, 
App., 24 S.W.2d 200. 

20. m.—Welch V. City of Ghlcagro, 
154 N.R 226, 323 Ill. 498. 

Tex.—^Missouri, K. & T. Ry. Co. of 
Texas v. Glllenwater, Civ.App., 146 
S.W. 689. 

21. Vt.—Taylor v. Mayhew, 195 A. 
249, 109 Vt 251. 

64 OJ. p 546 note 43. 

22. Tex.—Ft Worth & D. C. Ry. Co. 
V. Suter, 118 S.W. 216, 64 Tex.av. 
App. 238. 

23. Ind,—Southern Ry. Co. v. Sei^, 
92 N.EL 194, 46 IndJLpp. 259. 

24. Va.—Norfolk & W. Ry. Co. v. 
Parrish, 89 S.E. 923, 119 Va. 670. 

25. Oa.—Railway Exp. A^rency v. 
Mathis, 63 SJB12d 921, 83 GaApp. 
415. 

lU.—Simon V. Kaplan, 52 N.R2d 832, 
321 BLApp. 203. 

Ind.—State v. Hamer, 199 NJBl 589, 
211 Ind. 570. 

Mo.—Siemers v. St tiouis Elec. Ter¬ 
minal Ry. Co., 165 S.W.2d 130, 348 
Mo. 682—Dodson v. Gate City Oil 
Co., 88 S.W.2d 866. 838 Mo. 183-' 
Well Clothing Co. v. National Gar¬ 
ment Co., App., 148 S,W.2d 586— 
Iiindenlauh v. Ozora Marble Quaj> 
ries Co., App., 70 SW.2d 1110— 
MoCleery v. City of Marshall, App., 
65 S.W.2d 1042—State ex rel. State 
Hlsrhway Commission v. Thayer, 
App., 62 S.W.2d 938. 

Ohio.—Bickley v. Sears, Roebuck & 
Co., 23 N.E.2d 605, 62 Ohio App. 
180. 

Tex.—Dousrhry v. Hodsres, ClvA.pp., 
215 S.W.2d 669, refused no reversi¬ 
ble error—Kleber v. Pacific Ave. 
Garasre, Clv.App., 70 S.W.2d 812, 
error dismissed. 

W.Va.—Carroll v. Petty, 2 S.E.2d 
521, 121 W.Va. 215, certiorari de¬ 
nied Petty V. Carroll, 60 S.Ct 85, 
308 U.S. 571, 84 L.Ed. 479. 

64 CJT. p 545 note 47, 


26. Ind.—Goldblatt Bros. v. Parish, 
38 N.B.2d 255. 110 IndLApp. 368. 

64 C.J. p 545 note 48. 

27. Cal.—Hatfield v. Levy Bros., 117 
P.2d 841, 18 Cal.2d 798. 

Mo.—Glenn v. City of Springfield, 264 
S.W.2d 632-^olmston v. City of St 
Louis. App., 138 S.W.2d 666—Lith- 
egner v. City of St. Louis, App., 126 
S.W.2d 926—Mick v. John R. 
Thompson Co., App., 77 S.W.2d 470. 

64 C.J. p 545 note 49. 

28. Cal.—^Huber v. Henry J. Kaiser 
Co., 162 P.2d 693, 71 CalALpp.2d 278. 

64 C.J. p 545 note 50. 

29. Mo.—Johnessee v. Central States 
Oil Co., App., 200 S.W.2d 383. 

30. Mo.—State ex rel. Highway 
Commission of Missouri v. Wil¬ 
liams, 51 S.W.2d 538, 227 Mo.App. 
196. 

3L Ind.—Alien v. Powell, 116 N.BL 
96, 66 Ind.App. 601. 

32. Mass.—^Ryder v. Ellis, 184 N.E. 
692, 241 Mass. 50. 

33. Tex,—^Pt Worth & R. G. Ry, Co. 
V. Montgomery, Clv.App., 141 S.W. 
813. 

34. Ala.—Crane Co. v. Davies, 8 So. 
2d 189, 80 Ala.App. 471, reversed 
on other grounds 8 So.2d 196, 242 
Ala 570. 

35. Mo.—Costello v. Kansas City, 
219 S.W. 386, 280 Mo. 576. 

36» Mo.—Arnold v. Brotherhood of 
Locomotive Firemen and Engine- 
men, 106 S.W.2d 32, 282 MoA^pp. 
325—Pruitt v. National Life & Ac¬ 
cident Co., App., 237 S.W. 852. 

37. Mo.—Lewis v. McClellan, App., 
1 S.W.2d 247. 

88. Mo.—Keith v. Kansas City, 118 
S.W.2d 513, 239 MoA.pp. 410. 

64 CJ. p 545 note 59. 

39. Ala—Southern Ry. Co. v. Mont¬ 
gomery, 157 So. 854, 229 Ala 456. 

ni.— Klooster v. Friel. 76 N.R2d 773, 
332 lUApp. 652. 

64 CLJ. p 645 note 60. 

4<K m. —BJagre v. Bunsen Coal Co., 
201 llLApp. 58. 

41. Kan.—Baugh v. Fist, 116 P. 661, 
84 Kan. 740. 
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42. Ill.—Eaton V. Marlon County 
Coal Co., 173 IlLApp. 444, affirmed 
101 N.R 58, 267 Ill. 567. 

43. Mo.—^Young v. Missouri-Kansas- 
Texas R. Co., App., 100 S.W.2d 929. 

44- Ala—^Pollard v. Rogers, 173 So. 
881, 234 Ala 92. 

Ark.—Crawford v. Center, 100 S.W.2d 
83, 193 Ark. 287—Southwestern 

Bell Telephone Co. v. Balesh, 76 S. 
W.2d 291, 189 Ark. 1089. 

Fla—^Russell v. PO‘Well, 10 So. 2d 907, 
152 Fla 102. 

Ill.—Graham v. Dressen, 10 N.R2d 
843, 292 BLApp. 15. 

Ind.—Oliver v. Coffman, 45 N.E.2d 
361, 112 Ind.App. 607—Van Drake 
V. Thomas, 88 N.E.2d 878, 110 Ind. 
App. 586. 

Mich.—Hetier v. Holtrop, 281 N.W. 
434, 285 Mich. 570. 

Mo.—^EZnox V. Weathers. 267 S.W.2d 
912, 863 Mo. 1167—Jurgens v. 

Thompson, 169 S.W.2d 353, 360 Mo. 
914—^Rishel v. Kansas City Public 
Service Co., 129 S.W.2d 851—^Dod¬ 
son V. Gate City Oil Co., 88 S.W.2d 
866, 338 Mo. 183—Rhees v. Koehler, 
App., 241 S.W.2d 812—Johnessee v. 
Central States Oil Co., App., 200 
S.W.2d 388—Capps v, Beene, App., 
162 S.W.2d 80—Klohr v. Edwards, 
App., 94 S.W.2d 99—Greer v. St. 
Louis Public Service CO., App., 87 
S.W.2d 240, followed in 87 S.W.2d 
247. 

Ohio.—^Morgran v. Hunsicker, App., 60 
N.R2d 509. 

Okl.—Skaggs V. Gypsy OU Co., 36 P. 

2d 865, 169 Okl. 209. 

Utah.—Nelson v. Lott, 17 P.2d 272, 
81 Utah 265. 

64 C.J. p 545 note 64. 

45- Wyo,—Henderson v. Coleman, 
115 P. 439, 1136, 19 Wyo. 183. 

46. Mo.—^Baker v. J. W. McMurry 
Contracting Co., 228 S.W. 45, 282 
Mo. 685. 

47. Mo.—^Bro-wn v. Tenninal R. 
Ass*n of St. Louis, App., 164 S.W. 
2d 120. 

Tex.—^Mosley v. Harkins, Clv.App., 
147 S.W.2d 309. 

48. Mo.—Howard v. S. G. Sacks, Ina, 
App., 76 S.W.2d 460. 

W.Va—Jones v. Ambrose, 38 S.E.2d 
263, 128 W.Va 716. 

64 a J. p 545 note 67. 
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merits of damage,^® elevator,®® emergencyem¬ 
ployee’s negligence,®^ employment,®® entry,®^ equip¬ 
ment,®® examination of facts as to insurance loss,®® 
exclusive control,®^ existence of contract,®® exist¬ 
ence of disease,®® explosion,®® exposure to danger,®^ 
express contract,®® extension agreement,®® falsity,®^ 
financial dependence,®® finding of jury,®® finding 
purchaser,®*^ fire blown out of furnace,®® fire,®® 
force of collision,*^® fraud,furnishing cars,*^® fu¬ 
ture pain or mental anguish,7® future suffering,74 
genuineness of note,7® gift,7® goods damaged,77 


grab iron,7® grass washed on land,7® guarding 
saw,®® guard rail,®i guy chain,®® handcar,®® hand 
caught and pinched,®4 handling of animals 
shipped,®® heeding warning,®® hidden danger,®7 
holding lumber in position,®® hostile desire,®® and 
humiliation and shame.®® 

Additional instances in which it has been held 
that there was not an assumption of fact include 
instructions with respect to imminence of collision,®^ 
imminent danger or peril,®® impeachment of wit¬ 
ness,®® imperiling life,®4 improvement,®® increase 


49. Ark.—St. Louis, I. & S. Ry. 
Co. V. Hudson, 130 S.W. 634, 95 
Ark. 506. 

64 C.J. p 545 note 68. 

50. Ind.—Ohio Valley Trust Co. v. 
Wemke, 99 N.B. 734, 179 Ind. 49. 

5L Iowa.—^Band v. Relnke, 288 N. 

W. 629, 227 Iowa 468. 

Tex.—Houston, K & W. T. Ry. Co. 
V. Housrh, Civ.App., 260 S.W. 233. 

52. Ark.—ICansas City Southern Ry. 
Co. V. Brock, 98 S.W.2d 949, 193 
Ark. 210. 

64 C.J. p 545 note 71. 

53. Ind.—John Hancock Mut. Life 
Ins. Co. V. Keith, 16 N.E.2d 738, 
105 Ind.App. 445. 

Mo.—Abresch v. Schultz, App., 216 
S.W.2d 134—ScharfC v. Standard 
Tank Car Co., 264 S.W. 56, 214 Mo. 
App. 658. 

Tex,—Shaboub v. De Lade, Civ.App., 
59 B.W.2d 954, error dismissed. 

SA Ga.—O’Connor v. Home, 141 S. 
K 74, 165 Ga. 349. 

Tex.—^Palm v. Palm, Civ.App., 238 
S.W. 312. 

55. Mo.—Lake Superior Loader Co. 

V. Huttl^r Lead & Zinc Co., 264 S. 

W. 896, 805 Mo. 130. 

56. Mo.—Odder v. Phoenix Ins. Co. 
of Hartford, Conn., 139 S.W. 1173, 
159 MoJLpp. 696. 

57. Mo.—Cruce v. Gulf, M. & O. R. 
Co., 288 S.W.2d 674, 861 Mo. 1138. 

58;. Ind.—Huntlnsrton Post No. 7, 
the American Le^on, Dept, of Ind. 

V. Arnold, 109 N.R2d 98, 123 Ind. 
App. 160. 

Mo.—-Weil Clothing Co. v. National 
Garment Co., App., 148 S.W.2d 686. 
Pa.—^Manone v. Culp, 39 A.2d 1, 360 
Pa. 319. 

64 C.J. p 546 note 76. 

59. Mo.—^McGuire v. Amj^ 297 S. 

W. 968, 817 Mo. 1061, 54 A.L.R. 
644. 

60. Mo.—Fair Mercantile Go. v. St. 

Paul Fire & Marine Ins. Co., 175 
S.W.2d 980, 237 MoJLpp. 611— 

Counts V. Coca-Cola Bottling Co. of 
St. Louis, App., 149 S.W.2d 418. 

Tex.—Farmers* Gin & Milling Co. v. 
Jones, ClvJ^p., 147 S.W. 668. 


61. Tex.—^Texas & N. O. R. Co. v. 
Walker. 125 S.W. 99, 58 Tex.Civ. 
App. 615. 

62. Iowa—^In re Oldfield’s Estate, 
156 N.W. 977, 176 Iowa 118, L.RJL 
1916D 1260. Ann.Cas.l917D 1067. 

63. Ala—^Burgln v. Stewart, 114 So. 
182, 216 Ala 663. 

64. Mo.—Starnes v. St. Joseph Ry., 
Light & Power Co., 52 S.W.2d 854 
—^Morrow v. Franklin, 283 S.W. 
224, 289 Mo. 549. 

65. Ill. —Davis v. Bast St. Louis 
Lodge No. 4 Loyal Order of Moose, 
197 IU.APP. 26. 

66. Iowa—^United Cattle Loan & 
Live Stock Co. v. Randall, 200 N. 
W. 608, 198 Iowa 992. 

67. Mo.—Brown v. Russell, App., 
221 S.W. 791. 

68. Mo.—Cabbell v. Milwaukee Me¬ 
chanics’ Ins. Co., 260 S.W. 490, 218 
Mo.App. 81. 

69. Mo.—Wheaton v. St. Louis 
Southwestern Ry. Co., App., 257 S. 
W. 513. 

Tex,—Houston & T. C R. Co. v. Ellis, 
av.App., 134 S.W. 246. 

70. Tex,—Missouri, K. & T. Ry. Co. 
of Texas v. Perryman, Civ.App., 
160 S.W. 406. 

7L Kan.—^McOsker v. Federal Ina 
Co., 224 P. 53, 115 Kan. 626. 

S.C.—^Thompson v. Thompson, 189 
S.K 182, 141 S.C. 66. 

72. Cal.—Hanson v. Reedley Joint 
Union High School Dist, 111 P.2d 
415, 43 Cal.App.2d 643. 

Tex.—St Louis, B. & M. R. Co. v. 
Murphy & Kay, Civ.App., 181 S.W. 
306. 

73- Mo.—^Riner v. Riek, App., 67 S. 
W.2d 724. 

64 C.J. p 546 note 91. 

74w Ark.—St. Louis, L M. & S. Ry. 
Co. V. Wright 160 S.W. 706, 105 
Ark. 269. 

75- Mass.—Banca Italiana Di Sconto 
V. Columbia Counter Co^ 148 N.B. 
105, 252 Mass. 552. 

76. Mo.—Hx)pper v. Hopper, 84 Mo. 
App. 117. 

77. Mo.—Springfield Crystallized 

B 9 ^ Co. V. Springfield Ice & Re- 

767 


frigerating Co., 168 S.W. 772, 259 
Mo. 664. 

78. Mo.—^Moore v. St Joseph & G. 
I. Ry. Co., 186 S.W. 1035, 268 Mo. 
31, affirmed 87 S.Ct 278, 248 U.S. 
811, 61 L.Ed. 741. 

79. Tex.—^Missouri, K. & T. Ry. Co. 
of Texas v. Bvans, Civ.App., 183 
S.W. 93. 

80. Mo.—Henderson v. Heman Const 
Co.. 199 S.W. 1046, 198 Mo.App. 423. 

8L Mo.—Ludwig V. H. D. Williams 
Cooperagre Co., 186 S.W. 749, 156 
Mo.App. 117. 

82. Mo.—Ogan v. Missouri Pac. Ry. 

Co., 126 S.W. 191, 142 MoJLpp. 248. 
83- Tex.—St Louis Southwestern 
Ry. Co. of Texas v. Browning, 118 
S.W. 245, 54 Tex.Clv.App. 621. 

84. Mo.—O’Leary v. Scullin Steel 
Co., 260 S.W. 55, 803 Mo. 863. 

85- Mo.—Cunningham v. Chicago & 
A. R. Co., 216 «.W. 5. 

86. Ark.—St Louis, L M. & S. Ry. 
Co. V. Scott 144 S.W. 917. 102 Ark. 
417. 

87. Ky.—^Louisville, etc., R. Co. v. 
Carter, 112 S.W. 904. 

88. Mo.—Henderson v. Heman 
Const Co., 199 S.W. 1045, 198 Mo. 
App. 423. 

89. Mo.—Stoker v. Blnilf, App., 33 
S.W.2d 977. 

90u Ala.—Southern Ry. Co. v. Bea¬ 
ty, 108 So. 658, 212 Ala. 608. 

91. Mo.—OBlynn v. St Louis Public 
Service Co., App., 41 S.W.2d 885. 

92; Mo.—Wilson v. Kansas City 
Public Service Co., 198 S.W.2d 5, 
354 Mo. 1032—^Fair v. Thompson,' 
212 S.W.2d 928, 240 Mo.App. 664— 
Fitzgerald v. Thompson, 184 S.W. 
2d 198, 238 Mo.App. 546—Adams v. 
Thompson, App., 178 S.W*2d 779 
—Schmitter v. United Rys. Co. of 
St Louis, App., 245 S.W. 629. 

93. HL—Segal V. Chicago City Ry. 
Co., 256 IlLApp. 569, motion denied 
171 N.B. 922, 339 Ill. 685. 

94. S.C.—^Kirby v. Southern R. Cow, 
41 S.B. 765, 63 S.C 494. 

95. Tex.—^Palm v. Palm, Clv,App., 
238 S.W. 312—City of San Antonio 
V. Fike, Civ.Appb, 224 S.W. 911. 
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of hazard,^® indorsement,®^ inducement to execute 
will,®® inducement to purchase,®® inexperience,^ in¬ 
jury,® insulation of wires,® insurance policy,^ in¬ 
tentional wounding or killing,® interference in do¬ 
mestic affairs,® issuance of policy,*^ joint owner¬ 
ship,® keeping books,® killing animals during trans- 
portation,^® kind of oil,^i knowledge,^® latent de¬ 
fects,i® liability,life estate,^5 line of duty,^® 
loan,i7 location of road,^® location of wagon with 
respect to street car,^® loco parentis,®® lookout,®^ 


loss by insured,®® loss of companionship and serv¬ 
ices,®® love and affection,®^ machinery,®® mainte¬ 
nance of track and roadbed,®® making of con¬ 
tract,making statements or representations,®® 
malice,®® manhole,®® manway,®^ maul,®® measure¬ 
ments,®® mental and physical suffering,34 mental 
anguish, pain or suffering,®® mental capacity,®® 
mental weakness,®7 method of treating disease,®® 
mine shaft,®® minor entering and remaining in 
saloon,40 neglect of duty,4i and negligence,^® 


96. Tex.—Moriarty v. IT. S. Fire Ins. 
Co.. 49 S.W. 182. 19 Tex.Civ«App. 
669. 

26 C.J. p 565 note 73 [b]. 

97. Wash.—J. U Mott Iron Works 

V. Metropolitan Bank. 189 P. 86. 
78 Wash. 294. 

98. m.—Kimber v. Klmber, 148 N.R 
293. 817 Ill. 661. 

99. Mo.—^Morrow v. Franklin, 238 S. 

W. 224, 289 Mo. 549. 

I. Tex.—Galveston, etc., R. Co. v. 
Sanchez. Clv.App., 65 S.W. 893. 

8. Fla.—^Ba^gett v. Davis, 169 So. 
872, 124 Fla. 701. 

Ga.—^Railway Exp. Agency of Ma¬ 
this. 63 S.B.2d 921. 88 Ga.App. 415. 
Mo.—Dodson V. Gate City Oil Co., 88 
S.W.2d 896. 888 Mo. 188—Zips v. 
Mutual Ben. Health & Accident 
Ass'n, App., 169 S.W.2d 62, modified 
on other grounds State ex reL Mu¬ 
tual Ben. Health & Acc. Ass'n v. 
Hughes, 174 S.W.2d 859. 351 Mo. 
1081—Marsanick v. Lue<fiitefeld. 
App., 167 S.W.2d 537, 

Tex.—Southern Ice & Utilities Co. v. 
Richardson, CivA.pp., 60 S.W.2d 
808, reversed on other grounds 96 
S.W.2d 956, 128 Tex. 82. 

64 CJ. p 546 note 19. 

3. Iowa.—Wells v. Chamberlain, 168 
N.W. 238, 185 Iowa 264. 

4 . Ky.—New Tork Fidelity, etc., Oo. 

V. Southern R. News Co., 101 S.W. 
900, 81 Ky.Lk 55. 

86 CJ. p 1128 note 72. 

& Iowa.—Davis v. Hansen, 172 N.W. 
1, 187 Iowa 688. 

6. Mo.—Wagner v. Wagner, App., 
215 S.W. 784. 

7» Ma—Smith V. North British & 
Mercantile Ins. Co., 263 S.W. 1031, 
214 MoApp. 589. 

8. Iowa.—Owen v. Christensen, 76 N. 

W. 1003, 106 Iowa 394. 

9. Mo.—Goudie V. National Surety 
Co., App., 288 8.W. 869. 

la Mo.—^Dillen v. Wabash Ry. Co., 
App., 294 S.W. 489. 

II. Minn.—^Farrell v. G. O. Miller 
Co., 179 N.W. 566, 147 Minn. 62. 

18. Ark.—St. Liouis-San Francisco 
Ry. Co. V. Wacaster, 199 S.W.2d 
948, 210 Ark. 1080. 


Mo.—Vandeventer v. Shields, App., 
214 S.W.2d 53—^McAnamey v. Com¬ 
monwealth Loan Co., App., 208 S. 
W.2d 480—^Mlck v. John R. Thomp¬ 
son Co., App., 77 S.W.2d 470— 
Smithpeter v. Mid-State Motor Co., 
App., 74 S.W.2d 47. 

Okl.—Vlersen v. Mason, 216 P.2d 
563. 202 OkL 473. 

Wis.—Chemey v, Simonis, 266 N.W. 
203. 220 Wls. 339. followed in 265 
N.W. 206, 220 Wis. 346. 

64 C.J. p 546 note 28. 

13. Mo.—^Menlhan Co. v. Lipschitz 
Barack Shoe Co., App., 206 S.W. 
282. 

14. Ga.—American Fidelity & Cas. 
Co. V. McWilliams, 191 S.E. 191, 
65 GaA.pp. 658. 

Mo.—^McAnarney v. Commonwealth 
Loan Co., App., 208 S.W.2d 480— 
Glader v. City of Richmond 
Heights, App., 121 S.W.2d 254. 

64 C.J. p 546 note 80. 

15. Al€u—Vldmer v. Lloyd, 68 So. 
948, 184 Ala. 158. 

16. Tex.—Texas & N. O. R. Co. v. 
Buch, 126 S,W. 816, 69 Tex.Civ. 
App. 804. 

17. Pa.—^Ryder v. Jacobs, 46 A. 667, 
196 Pa. 886. 

64 C.J. p 546 note 33. 

18. Mo.—State ex rel. Highway Com¬ 
mission of Missouri v. Williams, 
51 S.W.2d 638. 227 Mo.App. 196. 

19. CaL—Wood v. Los Angeles Ry. 
Corp., 156 P. 68, 172 CaL 16. 

sa Mo.—Dix V. Martin, 167 S.W. 

183, 171 Mo.App. 266. 

81- Mo.—Johnson v. Terminal R. 
Ass'n of St. Louis, 191 S.W.2d 676, 
854 Mo. 800. 

Tex.—Gross v. Dallas Ry. 6b Termi¬ 
nal Co.. Civ.App., 131 S.W.2d 113. 
error dismissed, judgment correct. 
64 CJ. p 546 note 87. 

88. Mo.—^Royal Indemnity Co. v. 
Poplar Bluff Trust Co., 20 S.W.2d 
971, 228 Mo.App. 808. 

83. Mo.—^Lewellen v* Haynie, App., 
26 S.W.2d 499. 

86. Ark.—Rainwater v« Emberton, 
260 S.W. 866, 158 Ark. 678. 

85. Tex.—Orange Lumber Co, v. El¬ 
lis, 150 S.W. 682, 105 Tex. 868, 
answers conformed to, GtvApp., 158 
S.Wi 1180. 


89. Va.—Southern Ry. Co. v. U. S. 
Casxialty Co., 118 S.E. '266, 186 Va. 
475. 

27. Iowa.—Taylor v. Wildman, 145 
N.W. 449, 164 Iowa 262. 

Tex.—^B^inderburgh v. Skinner, Civ. 
App., 209 S.W. 452. 

88. Ill.—Arnold v. Dodson, 112 N.K 
70. 272 Ill. 877. 

89. HI.—^Manning v. Kennedy, 49 N. 
E.2d 658, 320 IlLApp. 11. 

Mo.—^Lindsay v. Evans, App., 174 S. 
W.2d 390—Hall v. Martindale, App., 
166 S.W.2d 594—^Rhoades v. Alex¬ 
ander, App., 67 S.W.2d 786. 

39. Mo.—^Yost V. AUas Portland Ce¬ 
ment Co., 177 S.W. 690, 191 Mo.App. 
422. 

31. Colo.—^Hotchkiss Mt. Min., etc., 
Co. V. Bruner, 94 P, 881, 42 Colo. 
305. 

38. Neb.—^Morris v. Missouri Pac. R. 
Co., 187 N.W. 130, 107 Neb. 788. 

33. N.T.—^Perel v. New Tork Rys. 
Co., 172 N.T.S. 844, 185 App.Div. 
111 . 

34. Ky.—Chesapeake & O. Ry. Co. v. 
Bland, 188 S.W. 498, 171 Ky. 430 
—^Illinois Cent. R. Co. v. Smith, 
118 S.W. 933, 183 Ky. 782. 

35. Ala,—Western Union Telegraph 
Co. V. Cleveland, 53 So. 80, 169 
Ala. 181, Ann.Cas.l912B 534. 

Tex.—Western Union Tel. Co. v. 
Chambers, 77 S.W. 278, 84 Tex.Civ. 
App. 17. 

86. Mo.—Chambers v. Chambers, 249 

S.W. 416, 297 Mo. 612. 

64 CJ. p 547 note 51. 

37. Ga.—Whitehead v. Malcom, 129 
S.E. 769, 161 Ga. 65. 

38. Mo.—^Lewia v. McClellan, App., 
1 S.W.2d 247. 

39. Mo.—Overby v. Meara Mining 
Co., 128 S.W. 818, 144 Mo.App. 868. 

40ti Tex.—McElroy v. Sparkman, 
Clv.App., 189 S.W. 629. 

41. Mo.—^HIU V. Johnson, App., 249 
S.W. 188. 

48. U.S.—Van Camp Sea Food Co. v. 
Nordyke, C.CA.Cal.. 140 F,2d 902, 
certiorari denied 64 S.Ct. 1278, 322 
U.S. 760, 88 L.Ed. 1587. 

Ala.—Pollard v. Rogers, 178 So. 881, 
284 Ala. 92—^Kelly v. Hanwick, 158 
I So. 269^ 228 Ala. 886. 
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Further instances in which it has been held that payment,pecuniaiy benefits,®^ performance of 

there was not an assumption of fact include in- services,permanent injury,permanent nature of 

structions with respect to notice,^3 number of trees mental unsoundness,person at street intersec- 

cut,^^ observance of watchfulness,**® obstruction of tion,®i person making sale,®^ physical condition,®® 

view,*® obtaining other employment,*^ obtaining physical examination,®* physical facts,®® physical 

transfer of stock,*® one or more contracts,*® open- pain and suffering,®® physician^s negligence,®^ place 

ing of drainage ditches,®® openings in embank- of accident,®® place of business,®® place or posi- 

ment,®^ opportunity to escape danger,®® order,®® tion of injured person,"^® place or position of vehi- 

ownership,®* passing automobile,®® payment or non- de,^^ and further indude instructions with respect 


Ariz.—^Pearson & Bickerson Contrac¬ 
tors y. Harrinsrton, 187 P.2d 381* 
60 Ariz. 354—City of Phoenix v. 
Mayfield. 20 P.2d 2S6, 41 Ariz. 537. 
Ark.—Standard Oil Co. of Louisiana 
V. Webb, 108 S.W.2d 1086, 194 Ark. 
669. 

Ill.—Alden y. Coultrip, !276 IlLApp. 
806—^Paris y. East St Louis Ry. 
Co., 276 IlLApp. 241. 

Mo.—VenditU v. St Louis Public 
Service Co., 240 S.W.2d 921, 362 
Mo. 839—Davis v. Kansas City Pub¬ 
lic Service Co., 233 S.W.2d 679, 361 
Mo. 61—^Tatum v. Gulf, M. & O. 

R. Co., 223 S.W.2d 418, 359 Mo. 709 
—Welch v. Thompson, 210 S.W.2d 
79, 357 Mo. 703—^Mueller v. Schien, 
176 S.W.2d 449, 352 Mo. 180—Vitale 
v. Duerbeck, 92 S.W.2d 691, 838 
Mo. 656—^Bloecher v. Duerbeck, 92 

S. W.2d 681, 388 Mo. 535—Dodson v. 
Gate City Oil Co., 88 S.W.2d 8>66, 
338 Mo. 183—Hut<^son v. St Lou- 
Is-San Francisco Ry. Co., 72 S.W. 
2d 87, 335 Mo. 82—Eidson y. Dean 
Const Co., App., 233 S.W.2d 820— 
Vandeventer v. Shields, App., 214 
S.W.2d 63—Glader v. City of Rich¬ 
mond Heiirhts, App., 121 S.W.2d 264 
—Keith V. Kansas City, 118 S.W.2d 
513, 239 Mo.App. 410—^Rush v. Hol- 
lin^rsworth, App., 89 S.W.2d 535— 
Mick y. John R. Thompson Co., 
App., 77 S.W.2d 470—Cumminsrs 
v. Holly, App., 60 S.W.2d 52. 

Neb.—Plumb v. Burnham, 36 N.W. 

2d 612, 151 Neb. 129. 

Or.—Moe v. Alsop, 216 P.2d 686, 
189 Or. 69. 

Tenn.—^Power Packin^r Co. y. Bo- 
runa, 8 Tenn.App. 162. 

Tex.—Socony-Vacuum Oil Co. y. 
Aderheld, 240 aw.2d 751, 150 Tex. 
292. 

64 aj. p 547 note 57. 

43. Iowa.—^Bank of BushneU y. Buck 
Bros., 142 N.W. 1004, 161 Iowa 862. 

OkL—Oklahoma Natui^ Gas Co. y. 
Appel, 266 P.2d 442. 

44. S.C.—^Moore v. Cummings, 69 S. 
E. 154, 87 S.a 166. 

46. Ohio.—Cohen y. Smith, 159 N.E. 
829, 26 Ohio App. 32. 

46. Ky.—Sherrow v. Watts' Adm'r, 
226 S.W.2d 929, 812 Ky. 262. 

Mo.—Sisk v. Chicago, B. & Q. R Cb^ 
App., 67 S.W.2d 830. 

417. Mo.—Sotde v. St Joseph Ry., 
88C.J.S.—49 


Light Heat & Power Co., 274 S.W. 
517, 220 Mo.App. 497. 

48. Ky.—^Bannon v. Louisville Trust 
Co.. 160 S.W. 510, 150 Ky. 401. 

49. Ky.—^Paducah Home Telephone 
& Telegraph Co. v. Ellerbrook, 206 
S.W. 282, 182 Ky. 195. 

50. Okl.—Rafferty v. Collins, 15 P. 
2d 600, 160 Okl. 63. 

5L Mo.—Hayes v. St Louis-San 
Francisco Ry. Co., App., 264 S.W. 
683. 

58. Mo.—^Bassett v. Moberly Paving 
Brick Co., 268 aW. 645, 219 Mo. 
App. 81. 

53. Mo.—^Bohannon v. Pickrel Wal¬ 
nut Co., App., 253 aw. 181. 

64 C.J. p 547 note 67. 

54. Cal.—Olson v. Standard Marine 
Ins. Co., 240 P.2d 379, 109 Cal.App. 
2d 130. 

Ga.—Jarecky v. Arnold, 182 S.E. 66, 
61 Ga.App. 954. 

Misa—West v. ABtna Ina Co. of 
Hartford, Conn., 46 Sb.2d 686, t208 
Misa 776. 

Mo.—Feinstein v. Glick, App., 116 S. 
W.2d 141. 

Mont—Rasmussen v. O. EL Lee St Co., 
66 P.2d 119, 104 Mont 278. 

64 aj. p 547 note 68. 

56. Mo.—Warren v. Giudld, 66 aW. 
2d 634, 330 Mo. 488. 

58. Mo.—August Viermann Brick¬ 
laying Co. y. St Louis Contracting 
Co., 73 aW.2d 784, 386 Mo. 584— 
In re Stein's Estate, App., 177 S. 
W.2d 678—Asadorlan Rug Co. v. 
Chandeysson, App., 144 S.W.2d 199. 

57. Tex.—Texas & N. O. R. Co. v. 
Walker, 125 aW. 99, 68 Tex.Civ. 
App. 615. 

58. W.Va—^Martin v. Reinlger, 82 S. 
E. 221, 74 W.Va. 489. 

59. Tex.—^Texas Employers Ina 

Ass'n y. Hamor, CivA.pp., 97 aW.!2d 
1041. 

64 aJ. p 647 note 72. 

60. Ind.—Wallis v. Luhrlng, 84 N.E. 
231, 184 Ind. 447. 

6L Mo.—^Raymond v. Elm Tree Inn 
Co., 245 aw. 854, 211 Mo.App. 498. 
68. Cal.—Fidelity St Casualty Co. of 
New York v- Paraffine Paint Co^ 
204 P. 1076, 188 CoL 184. 

63. Md.—Kaufman Const Co. y. 
Griffith, 189 A 648, 154 Md. 66. 

64, Mo.—McGuire v. Amyx, 297 a 

769 


W. 968, 317 Mo. 1061, 64 AUEt 
644. 

65. Mo.—Ogilvie y. Kansas City 
Public Service Co., App., 27 S.W. 
2d 738. 

66. FIa—^B aggett v. Davis, 169 So. 
372, 124 Fla 701. 

67. IlL—Simon v. Kaplan, 62 N.E. 
2d 832, 321 ni.App. 208. 

64 C.J. P 647 note 79. 

68. Iowa—Ballain v. Brazelton, 266 
N.W. 522, 221 Iowa 806—^Becvar v. 
Batesole, 256 N.W. 297, 218 Iowa 
858. 

Ky.—Louisville & N. R. Co. y. Blan¬ 
ton, 200 S.W.2d 138, 304 Ky. 127. 
Mo.—Williams v. East St Louis Ry. 
Co., App., 100 S.W.2d 51—^Roy v. 
Kansas City, 224 S.W. 132, 204 Mo. 
App. 332. 

69. S.a—La Fitte v. McNeel Marble 
Ca, 70 am 1018, 88 aC. 878. 

TGi Mich.—Morrison y. Demogala 
57 N.WAd 893, 336 Mich. 298. 

Mo.—^Rhinelander y. St Louls-San 
Francisco By. Co., 257 aW.2d 655 
—Hold y. Terminal R R Ass'n of 
St Loula 201 S.W.2d 968, 366 Mo. 
41i2—Seago v. New York Cent R 
Co.. 164 aw.2d 336, 849 Mo. 1249, 
147 AJaR 372—Yakublnls y. Mls- 
souri-ICanaas-Texas R Ca, 100 S. 
W.2d 461, 339 Mo. U24—Vandevea- 
ter y. Shields, App., 214 S.W.2d 53 
—Kearley v. St Louis Car Co., 
App., Ill aw.2d 976, certiorari 
quashed State ex rel. St Louis Car 
Co. y. Hostetter, 131 S.W.2d 668, 

346 Ma 102. 

64 CLJ. p 647 note 82. 

71. Ind.—Rlechmarm v. Reasner, 51 
N.E.2d 10, 221 Ind. 628—EvansviUe 
St O. V. Ry. Co. y. Woosley, 93 N. 
E.2d 355, 120 Ind.App. 670. 

Ely.—Wilson v. Dalton's Adm'r, 228 
aw.2d 978, 311 Ky. 285. 

Mo.—Brewer v. Rowe, 252 S.W,2d 
372, 863 Mo. 592—Griffith v. Dellco 
Meats Products Co., 146 S.W.2d 431, 

347 Mo. 28—^Loveless v. Berberich 
Delivery Co., 73 S.W.2d 790, 835 Mo. 
650—Szuch V. Ni Sun Lines, 58 S. 
W.2d 471, 882 Mo. 469—Fhir v. 
Thompson, 212 S.W.2d 923, 240 Mo. 
App. 664—^Brown v. Terminal R 
Ass'n of St Liouia App., 164 S.W. 
2d 120—^Benoist v. Driveaway Ca 
of Missouri, App., 122 S.W.2d 86. 

Ohio.—Glass y. Miller, App., 51 N.E. 
(2d 299. 
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to place of work,platform,policy in force, 
position of safety,76 possession,7® posting* of tres- 
tle,77 practicability of guarding opening,78 prepara¬ 
tion of pleading,78 procuring cause,**^ profits,^^ 
promise to repair,88 proof of facts,88 proofs of 
loss,84 proper installation,85 property in building 
destroyed by fire,88 providing room,87 proximate 
cause,88 proximity of car,88 pulley,88 punch,8i pur. 
chase of supplies for motorcar,82 purchase price 
due,88 purchase through local dealer,84 reason for 
leaving car,85 reasonable time,85 reckless driving,87 
release,88 reliance on assurance or promise,88 ren¬ 


dering assistance,1 representations,2 residence,8 re¬ 
sisting arrest,4 return of purchase price,5 revision 
of contract,® right to damages,7 right to recover,® 
ripsaw,8 roof,^8 rope across stall,^^ rough han¬ 
dling,^2 runaway horse,^8 running in front of au- 
tomobile,^4 salary,^® sale,^® scaifold,i7 scope of em- 
ployment,l8 seat without guards,i8 and seepage of 
water.28 

Likewise, instructions which have been held not 
to constitute assumptions of fact include instructions 
with respect to settlement,®^ sexual or illicit inter- 


72. Ark.—Southern Anthracite Coal 
Minins Co. v. Smith, 215 S.W. 719, 
140 Ark. 269. 

64 C.J. p 547 note 88. 

73m Mo.—^Demlng v. Alpine Ice Co., 
App., 214 S.W. 271. 

74. Mo.—^Zackwik v. Hanover Eire 
Ins. Co., App., 225 S.W. 185. 

75. Mo.—Steffen v. Ritter, 214 S.W. 
2d 28—^Roach v. Kansas City Pub¬ 
lic Service Co.. 141 S.W.2d 800— 
Smith V. WeUs, 81 S.W.2d 1014. 
3'26 Mo. 525. 

76. Ala.—liightman Bros. & Gold¬ 
stein V. Kpstein, 61 So. 164, 164 
Ala. 660. 

Tex.—Glover v. Pfeuffer, Clv.App., 
163 S.W. 984. 

77. S.G.—Tyler v. Atlantic Coast 
Line B. Co., 88 S.E. 641, 104 S.C. 
107. 

78- Mo.—Fisher v. Laclede Gaa 
Light Co., 31 S.W.2d 770. 

79. Wash.—IMsney v. National Un¬ 
ion Indemnity Co., 6 P.2d 869, 166 
Wash. 698. 

80. Ala.—Dancy v. Baker, 96 So. 920, 
209 Ala. 684. 

8L Ark.—Walthour v. Pratt, 292 S. 

W. 1017, 173 Ark. 617. 

88. Ark.—Central Coal & Coke Co. 

V. Lockhart, 266 S.W. 87, I'Sl Ark. 
97—^Pekin Cooperage Co. v. Duty, 
216 S.W. 716, 140 Ark. 135. 

83. Cal.—Blledge v. National City, 
etc., R. Co., 84 P. 720, 852, 100 Cal. 
282, 38 Am.S.R. 290. 

64 C.J. p 547 note 94. 

84b Ark.—National Life Ina Co. v. 
Cook, 109 S.W.2d 679, 194 Ark. 
794. 

Mo.—Graves v. Washington Nat. Ins. 
Co., APP., 180 S.W.2d 805. 

85. Mo.—Lake Superior Loader Co. 
T, Huttig Lead & Zinc Co., 264 S.W. 
•896, 806 Mo. 180. 

86;. Ga.—^Louisville & N. R. Co. v. 
MltcheU, 180 S.E. 584, 84 GcuApp. 
578. 

87. Mo.—Smith v. Collins, App., 248 

S.W. 219. 

88. Ark.—Harmon v. Ward, 149 S. 

W. 2d 676, 202 Ark, 64. 


Ill.—Smithers v. Henriquez, 15 N.B. 

2d 499, 368 Ill. 588. 

Mo.—Alcorn v. Missouri Pac. R. Co., 
68 S.W.2d 65, 838 Mo. 828, certio¬ 
rari denied Missouri Pac. Ry. Co. 
V. Alcorn, 64 S.Ct. 228, 290 U.S. 
701, 78 L.Ed. 602. 

64 C.J. p 648 note 98. 

89. Mo.—Van Loon v. St. Louis 
Merchants* Bridge Terminal Ry. 
Co., 6 S.W.2d 587, 819 Mo. 948, cer¬ 
tiorari denied 49 S.Ct. 31, 278 U. 
S. 632, 73 L.Ed. 549. 

90. Mo.—Wamke v. A Leschen ds 
Sons Rope Co., 171 S.W. 648, 186 
Mo.App. 30. 

9L Mo.—Crowley v. American Car 
& Foundry Co., App., 279 S.W. 212. 

92. Utah. —^Ferguson v. Reynolds, 
176 F. 267, 54 Utah 683. 

93. Mo.—^Lake Superior Loader Co. 

V. Huttig Lead & Zinc Co., 26*4 S. 

W. 396, 805 Mo. 180. 

94. Mo.—^Martin v. American Mag- 
nestone Corporation, App., 247 S. 
W. 466. 

95. Tex.—Galveston, etc., R. Co. v. 
Vollrath, 89 S.W. 279, 40 Tex.Clv. 
App. 46. 

96. Tex,—Gulf, C. & S. F. Ry. Co. v. 
Shults, 129 S.W. 845, 61 Tex.Civ. 
App., 98. 

97- Cal.—Raymond v. Hill, 148 P. 
748, 168 Cal, 478. 

98. —Grant v. BArt, 80 S.B.2d 
271, 197 Ga. 662. 

64 C.J. p 548 note 9. 

99. Mo.—Jackson v. Farmers Union 
Livestock Commission, 181 S.W. 
2d 211, 238 Mo.App. 4'49. 

64 C.J. p 648 note 10. 

1. Iowa.—Hawkeye Mfg. Co. v. 
Farmers* Mercantile Co., 168 N.W. 
868 . 

а. Mo.—Menke v, Bovin, 180 S.W.2d 
24, 362 Mo. 826. 

64 C.J. p 548 note 12. 

3. Ark.—Western Union Telegraph 
Co. v. Sockwell, 121 S.W. 1046, 91 
Ark. 475. 

4. Tex.—^Barrow v. Barclay, Civ. 
App., 269 S.W. 285. 

б. Mo.—Balaurl v. Anastas, Apip., 

770 


263 S.W. 458, certiorari quaahed 
State ex rel. Anastas v. Allen, 
Sup., 276 S.W. 382. 

6. Mo.—F. Drew & Co. v. Brooks 
Supply Co., App., 248 S.W.2d 621. 

7. Mo.—Sneed v. St Louis Public 
Service Co., App., 53 S.W.2d 1062. 

3. Mo.—August Viermann Bricklay¬ 
ing Co. V. St Louis Contracting 
Co., 73 S.W.2d 734, 835 Mo. 634— 
Martin v. Kiefer, App., 96 S.W.2d 
1214—Wind V. Bank of Maplewood 
& Trust Co., App., 58 S.W.2d 832. 
64 C.J. p 548 note 17. 

9. Nev.—^Konig v. NevadarCalifor- 
nia-Oregon Ry„ 185 P. 141, 86 Nev. 
181. 

10. Cal.—^Ingalls v. Monte Christo 
Oil & Development Co., 139 P. 97, 
28 Cal.App. 652. 

Mo.—McMillan v. Bausch, 234 S.W. 
885. 

IL Mo.—Todd V. American Ry. Ex¬ 
press Co., 271 S.W. 880, 219 Mo. 
App. 405. 

12. Tex.—Ft Worth & R. G. Ry. Co. 

V. Montgomery, Civ.App., 141 S.W. 
813. 

13. Mo.—Hunt V. City of St Louis, 
211 S.W. 678, 278 Mo. 218. 

14. Ky.—^Lawson v. Gleeson, 272 S. 

W. 66, 209 Ky. 37. 

15b Mo.—Scharff v. Standard Tank 
Car Co., 264 S.W. 56, 214 Mo.App. 
658. 

16. Mo.—Luechtefeld v. Marglous, 
App., 176 S.W.2d 674—Well Cloth¬ 
ing Co. V. National Garment Co., 
App., 148 S.W.2d 586. 

64 C.J. p 648 note 25. 

17- Iowa.—Garvey v. Boody-Holland 
& New, 155 N.W. 1027, 176 lowfi 
278. 

18. Mo.—Starnes v. St Joseph Ry. 
Light & Power Co., 62 S.W.2d 852 
831 Mo. 44. 

64 C.J. p 548 note 27. 

19. Iowa-—Fitch v. Mason City, eta 
Traction Co., 100 N.W. 618, 12 
Iowa 665. 

20. Colo.—^Beaver Creek School Lan« 
Ditch Co. V. EUing, 148 P. 273 
27 Colo.App. 252. 

9L lowEu— Platt V. American Ce 
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course, 22 shock or jolt,22 shutting door on pas¬ 
senger’s coat,24 sidewalk,25 signals,2® signboard or 
sign,27 signing,28 special benefits,29 speed,20 sprocket 
wheel,2i standing car,22 standing on car step,23 
starting car,24 starting machine,26 statutory duty,2® 
stopping and starting car,27 stopping or backing 
vehicle,22 stream,29 street open to public use,40 
strength of timber,4i stress of mind,42 striking per- 
son,42 sudden moving of train,44 suffering,45 suit¬ 
ableness for work,46 sum due,47 switch,42 tender,42 
theft from dwelling house,®® threatened wreck,®^ 


TRIAL § 281 

ties,®2 timbering,®2 time,®4 tong hook,®® track 
drill,®® trade discount,®^ trolley car at rest,®® truth 
of testimony,59 unconsciousness of danger,®® un¬ 
coupling cars,®i undue influence,®® unguarded 
hole,®2 unlawfulness of acts,®4 unnatural disposi¬ 
tion,®® unreasonable delay,®® unsettled conditions,®^ 
unspiked plank,®8 use of handcar,®® usual acts of 
employee,7® utterance of defamatory matter,^! valid 
contest of will,^2 validity of release,*^® validity of 
rules,'^4 value of note and mortgage,*^® value of 
plaintiff’s time,*^® view or visibility,^^ view of street- 


ment Plaster Co., 151 N.W. 408, 169 
Iowa 830. 

22. Mo.—^Lewellen v. Haynle, 287 S. 
W. 634—^Lewellen v. Haynie, App., 
25 S.W.2d 499. 

23. TJ.S.—^Pennsylvania Co. v. Wliit- 
ney, Ohio, 169 P. 572, 95 CCA. 70. 

24. Mo.—Chapman v. Kansas City 
Rys. Co., App., 217 S.W. 623. 

25. Mo.—Keith v. Kansas City, 118 

S.W.2d 513, 239 Mo.App. 410— 

Blackwell v. Hill, 76 Mo.App. 46. 

23. Mo.—Sisk V. Chicago, B. & Q. 

H. Co., App., 67 S.W.2d 830. 

N.D.—^Morton v. Dakota Transfer & 
Storage Co., 50 N.W.2d 605, 78 N. 
D. 661. 

64 C.J. p 548 note 35. 

27. Cal.—Humphfres v. Western 

Paa By. Co., 160 P. 416, 178 Oal. 
428. 

Old.—Johnson v. Short, 282 P.2d 944, 
204 OkL 656. 

28. Ill.—Ingram v. Tucker, 111 N.£j. 
2d 847, 850 IlLApp. 100. 

29. Wash.—^In re Westlake Ave,, 111 
P. 780, 60 Wash. 549. 

30ii Ill.—Kuzmlnski v. Waser, 41 N. 

S1.2d 1008, 314 I11A.PP. 438. 

Ky.—^West Kentucky Transp. Co. v. 

Dezem, 82 S.W.2d 466, 269 Ky. 470. 
6*4 C.J. p 548 note 38. 

31. Ark.—Gtarretson-Greeson Dum¬ 
ber Co. V. Goza, 172 S.W. 825, 116 
Ark. 277. 

32. Wash.—Mcllwalne v. Tacoma 
Ry. & Power Co., 129 P. 1093, 72 
Wash. 184. 

33. Mo.—Cooley v. Dunham, 195 S. 
W. 1058, 196 MoApp. 899. 

34. Tex.—Oalveston Electric Co. v. 
Hanson, Cly.App., 187 S.W. 683. 

64 C.J. p 548 note 4^, 

35. Tex,—^Payne v. Bannon, Civ. 
App., 238 S.W. 701. 

36. m.—Perkins v. Wabash R. Co., 
84 lSr.E. 677, 233 lU. 458. 

37. CaL—G^ner v. United Railroads 
of San Francisco, 208 P. 1013, 58 
CalApp. 459. 

88. Ky.—Horton Transfer & Storage 
Co. V. Donaldson, 95 S.W.2d 1086, 
265 Ky. 47. 

Mo.—^Rose V. St. Louis Public Serv¬ 
ice Co., 205 S.W.2d 559—Bowman 


V. Moore, 167 S.W.2d 675, 237 Mo. 
App. 1163. 

64 C.J. p 548 note 46. 

88k Mo.—^Reed v. CuUor, App., 82 
S.W.2d 296. 

40. Mo.—Jackson v. City of Sedalla, 
187 S.W. 127, 193 MoApp. 597. 

41. Ill.—Flynn v. St. Louis Nat. 
Stock Tard. 165 IllApp. 646. 

42. Ind.—Crawfordsville Trust Co. 

V. Ramsey, 98 N.El 177, 178 Ind. 
258. 

43. Mo.—Coffey v. S. S. Kresge Cb., 
App., 102 S.W.2d 161. 

64 C.J. p 548 note 5L 

44. Tex.—^International & Gv N. By. 
Co. V. Kruger, CivApp., 163 S.W. 
677. 

45. Mo.—Longan v. Weltmer, 79 S. 

W. 655, 180 Mo. 322, 103 Am.S.R. 
673, 64 L,R.A. 969. 

46. Mo.—Lake Superior Loader Co. 
v. Huttig Lead & Zinc Co., 264 S. 
W. 396, 305 Mo. 130. 

47. Mo.—^Balton v. Knollman Paper 
Co., App., 253 S.W. 433. 

48. Tex.—^Houston & T. CL R. Co. v. 
Shapard, 118 S.W. 696, 54 Tex.Civ. 
App. 696. 

49. Ga.—Ferry v. Acres, 141 S.E. 

I 212, 165 Ga. 446. 

50. Mo.—Stem v. Eknployers* Liabil¬ 
ity Assur. Corporation, Limited, of 
London, England, App., 249 S.W. 
739. 

51. Ark.—^Prescott & N. W, Ry. Co. 
V. Morris, 123 S.W. 392, 92 Ark. 
365. 

52. Tex.—^Texas, etc., R. Co. v. Ech¬ 
ols, 41 S.W. 488, 17 Tex.ClvApp. 
677. 

53. Colo.—^Hotchkiss Mt. Min., etc., 
Co. V. Bruner, 94 P. 331, 42 Colo. 

. 805. 

54. N.C.—Grayson Shipping Lines v. 
Young, 52 S.E.2d 12, 230 N.C. 80. 

64 C.J. p 548 note 62. 

55. Mo.—Beck v. Galloway Peas 
Lumber Co., 289 S.W. 166, 210 Mo. 
App. 84L 

56. Tex.—Chicago, R. L & G. Ry. Co. 
V. Ehrans, Clv.APP*» 143 S.W. 966. 

57 . Mo.—Adams v. Gtoldman, App., 
253 S.W. 19A 


58. Conn.—Mezzi v. Taylor, 120 A. 
871, 99 Conn. 1. 

59. Cal.—^Randolph v. Hunt, 188 P. 
358, 41 Cal.App. 739. 

64 C.J. p 549 note 67. 

60. Mo.—Ellis V. Metropolitan St. 
Ry. Co., 138 S.W. 23, 234 Mo. 657— 
Adams v. St. Louis Public Service 
Co., App., 82 S.W.2d 100. 

6L Tex.—Houston & T. C. R. Co. v. 
Mayfield, 124 S.W. 141, 58 Tex.Clv. 
App. 52. 

62. Ind.—Davis v. Babb, 125 N.E. 
408, 190 Ind. 173. 

63. Tex.—San Antonio Traction Co. 

V. Emerson, Civ.App., 152 S.W. 468. 

64. Mo.—Niehaus v. United Rys. Co. 
of St. Louis, 148 S.W. 389, 165 Mo. 
App. 606. 

65. Ind.—^Egbert v. Egbert, 168 N.E. 
34, 90 IndApp. 1. 

66. Ark.—St. Louis, L M. & S. Ry. 
Co. V. Lamb, 128 S.W. 1030, 95 Ark. 
209. 

67. Wash.—In re Westlake Ave., Ill 
P. 780, 60 Wash. 649. 

68. Iowa.—Sewing v. Harrison 
County, 136 N.W. 200, 156 Iowa 
229. 

69. Tex.—Texas, etc., R. Co. v. Kel¬ 
ly, 80 S.W. 1078, 84 Tex.CavApp. 
2L 

70. Va.—Powhatan lAme Co. v. 
Whetzel's Adm’z, 86 S.Eb 898, 118 
Va. 16L 

7L Va.—^Mopslkov v. Cook, 95 SJB3. 

426, 122 Va. 579. 

64 CJ*. p 549 note 79. 

72. Iowa.—Smith v. Smith, 230 N. 

W. 401. 

73. Tex.—Missouri, K. & T. Ry. Co. 
of Texas v. Reno, Civ.App., 146 S. 
W. 207. 

74k Mo.—Johnson v. Lee Way Motor 
Freight, Inc., 261 S.W.2d 95. 

75k Mass.—Dodge v. Emerson, 181 
Mass. 467. 

76. Wash.—^Riddel v, Lyon, 218 P. 
487, 124 Wash. 146, 87 AL.R. 486. 

77. CaL—Bischell v. States 157 P.2d 
41, 68 CalApp.2d 557. 

Ind.—American Garloadlng Corp. v. 

Gary Trust 6 Sav. Bank, 25 N.E.2d 
' 777, 216 Ind. 649. 
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car,*^8 vigilant watch,^^ violation of law or stat¬ 
ute,violation of ordinance, walking,^^ want of 

diligence in repairing,^3 waming,34 warranty,35 
wheel of locomotive,®^ willfulness,3*^ wind or wind¬ 
storm,® 3 wire,®® withdrawal of bid,®® work in ac¬ 
cordance with order,®! wound,®® wounded feel¬ 
ings,®® wrongful acts,®^ wrongful arrest and im¬ 
prisonment,®® and wrong side of road.®® 

Existence of certain relationship or status. Cer¬ 
tain instructions have been held not to assume the 
existence of a relationship or status of, as, for ex¬ 
ample, agency,®^ confidential relationship,®® em¬ 


ployee,®® foreman,! insurer,® joint enterprise,® li¬ 
censee,^ manager,® master and servant,® passenger,^ 
suretyship,® and wifehood.® 

§ 282 . -Uncontroverted Facts or Evi¬ 

dence 

A court may In Its Instructions assume as a fact 
matters or conditions presented in the case as to which 
there Is no controversy or dispute. 

In general it is proper for the court in its instruc¬ 
tions to assume as a fact matters or conditions pre¬ 
sented in the case as to which there is no contro¬ 
versy or dispute,!® notwithstanding an issue as to 


Mo.—Abernathy v- St. Louis Public 
Service Co., 240 S.W.2d 914, 362 
Mo. 214—Christiansen v. St. Louis 
Public Service Co., 62 S.W.2d 828, 
S33 Mo. 408—Sidson v. Dean Const 
Co., App., 233 S.W.2d 820. 

Va.—Lucas v. Craft 170 SJ3. 836, 
161 Va. 228. 

78. cat—^Busch T. JLiOs Anfireles Ry. 
Corporation. 174 P. 665, 178 Cal. 
536, 2 AL.R. 1607. . 

7a- Mo.—^Kaiser v. United Rys. Co. 
of St. Louis, 135 S.W. 90. 166 Mjo. 
App. 428. 

80. AriL—Rogers v. Woods, 42 S.W. 

2d 390,184 Ark. 392. 

Mo.—Alcorn v. Missouri Pac. R. Co., 
63 S.W.2d 66, 333 Mo. 828, certiorari 
denied, Missouri Pac. Ry. Co. v. 
Alcorn, 64 S.Ct 228, 290 U.S. 701, 
78 L.Bd. 602. 

81- Mo.—Wenzel v. Busch, 259 S.W. 
767. 

64 C.J. p 549 note 87. 

82- Mo.—Hombuckle v. McCarty, 248 

S.W. 827, 296 Mo. 162, 25 AL.R. 
1508. 

88. Ill,—Graham v. City of Rock¬ 
ford, 87 N.B. 361, 238 BL 214. 

8^ Ark.—Harmon v. Ward, 149 S,W. 

2d 675, 202 Ark. 64. 

Ida—Timmerman v. Terminal B. R. 
Ass’n of St Louis, 241 S.W.2d 477, 
862 Ma 280—Rhineberger v. 
Thompson, 202 S.W.2d 64, 356 Mo. 
620—Brown v. Terminal R Ass'n 
of St Louis, App., 164 S.W.2d 120. 
64 C.J. p 649 note 90. 

SSh Ga—Loeb v. Whltton, 49 S.B.2d 
786. 77 GaApp. 763. 

KV.—I5ay Pulverizer Co. v. Rutledge, 
38 S.W.2d 949, 288 Ky. 817. 

Mo.—Turner v. Central Hardware Oo., 
186 S.W.2d 603, 363 Ma 1132, 168 
AL.R 1402. 

86.. Mo.—Geary v. Kansas City, etc., 
R Co., 89 S.W. 774, 138 Mo. 261, 60 
AiTift.S.It 655. 

87. m.—^Manning v. Kennedy, 49 N. 
m2d 668, 320 IlLApp. 11. 

88. Mo.—Schaeffer v. Northern As- 
sur. Co., App., 179 S.W.2d 923— 
Schaeffer v. Northern Assur. Co., 
App., 177 S.W.2d 688. 


Va—^McCrorey v. Thomas, 68 S.B. 
1011. 109 Va 378, 17 AnaCas. 878. 

88. Iowa—^Youngblood v. Mason 
City, 146 N.W. 20. 165 Iowa 488. 

Mo.—Wamke v. A Leschen & Sons 
Rope Co., 171 S.W. 643, 186 Mo.App. 
80. 

90. Iowa—Tounglove v. Hoberg, 191 
N.W. 985, 196 Iowa 281. 

91. Ma—^Bames-Crosby Co. of Mis¬ 
souri V. T. M. Sayman Products 
Co., App.. 27 S.W.2d 709. 

92. Tex.—^Terry v. Woodmen Acci¬ 
dent Co., 34 S.W.2d 163, 225 MoApp. 
1228. 

93. ac.—Currie v. Davis, 126 S.EL 
119, 180 S.C. 408, certiorari dis¬ 
missed 45 S.Ct 88, 266 U.S. 182, 69 
ImJM. 234. 

94i Mo.—^Hill V. Landau, App., 125 
S.W.2d 616. 

96. Mo.—^Burke Robinson, App., 

271 S.W. 1005. 

96. Mont—Brunnabend v. Tibbies, 
246 P. 536, 76 Mont 288. 

97. CaL—Smith v. Deutsch, 200 P.2d 
802, 89 Cai.App.2d 419. 

Mo.—^Page V. City of Fkyette, 116 S. 
W.2d 678, 238 MoApp. 37. 

N.J.—Barber v. Hochstrasser, 54 A 
2d 468, 186 NLLaw* 76. 

64 GLJ. p 649 note 2. 

9a Ala—Gray v. Anderson, 1 So.2d 
384, 241 Ala 164. 

99. Mo.—Day v. Banks, Appv, 102 S. 
W.2d 965, opinion quashed in part 
on other grounds State ex reL 
Banka v. Hostetter, Sup., 128 S.W. 
2d 1022—Sutton v, Kansas City 
Star Co., App., 64 S.W.2d 464. 

64 C.J. p 549 note 8. 

1. Wash.—Morreux v. Chicago, M. & 
P. S, Ry. Co., 126 P. 73, 70 Wash. 
114. 

a Ga—Lioeb v. Whltton,' 49 SJB12d 
785, 77 GaApp. 763. 

a Idaho.—^McOoy v. Krengel, 17 P. 
2d 647, 52 Idaho 626. . 

4i Arlz.—Southern Paa Co. v. Bolen, 
264 P.2d 401, 76 Arlz. 817. 

a Ark.—Robert Welch Stave & Mer¬ 
cantile Co. V. Burris, 266 S.W. 68, 
166 Ark. 666. 


6. Ark.—Arkansas Power & Light 
Co. V. Richenback, 119 S.W.2d 615, 
196 Ark. 620. 

7. Wls.—Hiller v. Johnson, 154 N.W. 
845, 162 Wis. 19. 

64 O.J. p 649 note 6. 

a Tex.—^First State Bank of Ama¬ 
rillo V. Cooper, Civ.App., 179 S.W. 
296. 

9. Ma—Lewellen v. Haynle, App., 26 
S.W.2d 499. 

la Ala—Jennings v. Walling, 84 So. 
2d 208, 250 Ala 348. 

CaL—^Heple v. Kluge, 260 P.2d 694, 
114 Cal.App.2d 473. 

Xnd.—Van Drake v. Thomas, 88 N.B. 
2d 878, no Ind.App. 586. 

Mo.—Hendon v. Kurn, 174 S.W.2d 
806, 351 Mo. 980—State ex reL State 
Highway Commission of Missouri 
V. Haid, 69 S.W.2d 1067, 832 Mo. 606 
—Martin v. Graham Ship-By-Truck 
Co., App., 176 S.W.2d 842—Bngel- 
brecht v, Roworth, 167 S.W.2d 242, 
236 MoApp. 459—^Buck v. Radcliff 
Motor Co., 126 S.W.2d 888, 283 Mo. 
App. 760—Pourcade v. EUinsas City, 
App., 107 S.W.2d 953, opinion 
quailed on other grounds State ex 
rel. Fourcade v. Shaln, 119 S.W.2d 
788, 342 Mo. 1190—Klohr v. Ed¬ 
wards, App., 94 S.W.2d 99—^Row¬ 
land V. Boston Ins. Co., 65 S.W.2d 
1011, 227 MoApp. 697. 

Neb.—Bishop v. Schofield, 68 N.W.2d 
207, 156 Neb. 830—Corpus Jtizis 
oited In Van Auker v. Steckl6y*B 
Hybrid Seed Com C6.. 3. N.W.2d 
461, 453, 148 Neb. 24. 

Tex.—^Hxanicky v. Trojanowsky, CSv. 
Appw, 163 S.W.2d 649, error refused 
—Gillette Motor Transport v. Fine. 
CtvApp., 181 S.W.2d 317, error dis¬ 
missed, judgment correct—Associ¬ 
ated Indemnity Corporation v. Bak¬ 
er, CivApp., 76 S.W.2d 168, error 
dismissed. 

64 C.J. p 549 note 10. 

Assnniptloiui as to parttonlar matters 
held not erroneoiis 
(1) Agency. 

BL—Trull V. Ratner, 84 NR2d 843, 
887 BlApp. 46. 

Mo.—Hanser v. Lemer, App.» 163 S.W. 
2d 806. 
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such matters has been raised by the pleadings,^^ 
and the court may properly charge that a particular 
fact is not in dispute where such is the case.^2 
Where the evidence in support of facts is of a 
conclusive or controlling character and is not con¬ 
troverted by other evidence so as to require that 
such facts should be determined by the jury, the 
court in instructing the jury may assume that such 
facts are true.^^ It has been held or recognized 
that this principle is applicable where the evidence 
introduced is documentary,or record, evidence. 

In at least one jurisdiction, the rule permitting 
assumption of facts applies where the facts are 
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substantially undisputed.^® The view has been tak¬ 
en that the court may assume the existence of a 
fact where only one finding as to such fact would 
be justified imder the evidence,^*^ where only one 
inference is deducible from undisputed evidence,^® 
where reasonable men can draw only one conclu¬ 
sion from the evidence,^® or where, under the evi¬ 
dence, there is no ground for a difference of opinion 
as to the existence of the fact;®® in short, the court 
may assume a fact where uncontradicted testimony 
raises a question of law.®^ Instructions of this 
character are not open to the objection of charg^g 
in respect of matters of fact®® or in violation of a 


(2) Duty of employee.—Delta Cot¬ 
ton on Co. V. Elliott, 172 So. 737. 173 
Miss. 200, sugTfirestion of error over¬ 
ruled 174 So. 650, 179 Miss. 200. 

(3) Employment.—Delta Cotton Oil 
Oo. V. Elliott, supra. 

(4) Existence and validity of in¬ 
surance policy.—G-osnell v. Camden 
Fire Ins. Ass'n of Camden, N. J., Mo. 
App.. 109 S.W.2d 69. 

(6) Existence of ordinance.—Simp¬ 
son V. St liOuls-San Francisco Hy. 
Co., 70 S.W.2d 904. 334 Mo. 1126— 
Brown v. Alton R. Co,, 161 S.W.2d 
727, 236 Mo.App. 26. 

(6) Fraud.—Gibson v. Love, 4 Fla. 
217—27 C.J. p 845 note 68. 

(7) Guest.—^Richards v. Parks, 93 
S.W.2d 639, 19 Tenn.App. 615. 

(8) Injury.—^Roark Transp. v. 
Sneed, 68 S.W.2d 996, 188 Ark. 928— 
64 C.jr. p 649 note 10 [a] (12). 

(9) Invitee.—^Ellsruth v. Blackstone 
Hotel. 97 N.E.2d 290, 408 lU. 343. 

(10) Law grovemlng.—Avance v. 
Thompson, 61 N.E.2d 334, 320 IlLApp 
406, reversed on other grounds 65 H.E. 
2d 67. 387 IlL 77, certiorari denied 
66 S.Ct 82. 323 U.S. 753, 89 L.Ed. 
603. 

(11) Occurrence of storms.—Fleet- 
wood V. Milwaukee Mechanics Ins. 
Co.. Mo.App., 220 S.W.2d 614. 

(12) Place of collision.—A. G. 
Boone Co. v. OWens, 187 S.E. 899, 64 
OaApp. 379. 

(13) Validity of contract—Melton 
V. United Retail Merchants of Si>o- 
kane. 163 P.2d 619, 24 Wa8h.2d 146. 

(14) Other matters see 64 C.J. p 
649 note 10 [al. 

11. Mo.—Avery v. Mechanics’ Ins. 
Co. of Philadelphia, App., 295 S.W. 
609. 

64 C.J. p 660 note 11. 

la. S.D.—Byrum v. DUts, 183 N.W. 

974, 44 S.D. 818. 

64 C.J. p 660 note 12. 

13. Ariz.—Wolff V. First Nat Bank, 
63 P.2d 1077, 47 Ariz. 97. 

Qa.—^Metropolitan Life Iha Co. v. 
Saul, 5 S.E.2d 214, 189 Qa.. 1-^Pate 


V. Carrollton ainic, 184 S.E. 780, 62 
GaApp. 774. 

Idaho.—Elliott v. Lee. 229 P.2d 1000, 
71 Idaho 242. 

Ill.—Burke v. Molloy, 14 N.EL2d 279, 
294 HLApp. 442. 

Ind.—Pursley v. Hisch, 86 NJa.2d 270, 
119 Ind.App. 232. 

Ey.—Coral Gables v. Barnes, 57 S.W. 
2d 18, 247 EZy. 292. 

Mo.—Hill V. St. Louis Public Service 
Co., 64 S.W.2d 633—St Vincent’s 
Sanitarium v. Murphy, App.. 209 
S.W.2d 660—Hanser v. Lemer, 
App.. 163 S.W.2d 806. 

Neb.—Whittaker v. Omaha 8b C B. 
St Ry. Co., 291 N.W. 276, 137 Neb, 
800. 

Tex.—Gillette Motor Transport v. 
Fine. av.App.. 131 S.W.2d 817, er¬ 
ror dismissed, judgement correct— 
Daniels v. Starnes, CivApp., 61 
S.W.2d 548, error dismissed. 

64 C.J. p 550 note 13. 

Zssiio xaised by pleadiaiT 

Text rule applies even thougrh the 
fact assumed has been put in Issue 
by the pleadings.—Hanser v. Lemer, 
Mo.App.. 168 S.W.2d 806—64 C.J. P 
660 note 13 [a]. 

Assuniptlons as to partionlar anattezs 
held not eaxoaeons 

(1) Amount of damages.—C. L T. 
(>>rporatlon v. Deering, 176 A. 653, 
119 Conn. 847. 

(2) Authenticity of wllL—Holla- 
day V. Holladay, 172 S.W.2d 36. 294 
Ey. 640. 

(8) Duration of contract—Alaba¬ 
ma Credit Corp. v. Higgins, 86 So.2d 
227, 261 Ala. 17. 

(4) Frequenting vicinity.—Slater 
V. United FuM Gas Co., 27 SJEI.2d 436. 
126 W.Va 127. 

(6) Identity of purchaser.—Russell 

V. First Nat Stores, 79 A2d 673, 96 
N.H 471. 

(6) Infancy.—Capano v. Melchionr 
no, 7 N.E.2d 693, 297 Mass. L 

(7) Injury.—Zips v. Mutual Ben. 
Health 8b Accident Ass’n, App., 169 S. 

W. 2d 62, modified on other grounds 
State ex reL Mutual Ben. Healffi 8b 
Acc. Ass’n V. Hughes, 174 S.W.9d 

m 


859, 351 Mo. 1081—64 C.J. p 650 note 
18 [d] (35). 

(8) Master and servant relation¬ 
ship.—Babeckl v. Charles Eurzon, 
Inc., 46 N.T.S.2d 673, 181 Mise. 11. 

(9) Negligenca—Auburn Nashville 
Co. V. Graham, 13 TennApp. 444— 
64 C.J. p 550 note 18 [d] (46). 

(10) Operation of vehicle.—Eing 
V. Rieth, 108 S.W.2d 1, 341 Mo. 467. 

(11) Ownership.—Ely v, Fuson, 180 
S.W.2d 90, 297 Ey. 826—64 C.X P 
650 note 13 [d] (48). 

(12) Physical impairments.—Major 
V. Harrison, 272 N.W. 201, 182 Neb. 
863. 

(13) Scope of employment—How¬ 
ard V. S. C. Sacks, Inc., MowApp., 76 
S.W.2d 460. 

(14) Warning.—Smith v. Western 
Pacific R. Co., 97 P.2d 863, 86 Cal. 
App.2d 433. 

(16) Other matters see 64 C.J. p 
550 note 13 [d]. 

14i Mo.—Missouri Steel 8b Wire Co. 
V. Edmonds 8b Allgier, 186 S.W.2d 
118, 234 Mo.App. 1028. 

64 C.J. p 668 note 14. 

15. Mo.—Florella v. Jones, 269 S.W. 
782—Ragan v. Eansas City, etc. R. 
Co., 46 S.W. 602, 144 Mo. 623. 

16b Conn.—Ward v. Avery, 165 A. 
602, 113 Conn. 394. 

17. S.D.—Stewart v. Rapid dty, 206 
N.W. 654, 48 S.D. 628. 

64 CJ. p 563 note 17. 

18. Ala.—City of Montgomery v. 
Wyche, 53 So. 736, 169 Ala. 181. 

64 CXJ. p 658 note 18. 

19. Ey.—Louisville 8b N. R. Co. V. 
Jolly’s AdmX 23 aW.2d 664, 232 
Ey. 702, certioraH denied 61 S.Ct 
26, 282 U.S. 347, 75 L.Ed. 751. : 

64 C.J. p 568 note 19. 

80. Utah.—Shafer v. Russ;^ 

669, 28 Utah 444. 

64 CJ. p 668 note 20'. 

8L Ey.—Hayes V'.'KetroA’i S.V7'.2d 
172, 228 Ey. 119. 

64 CJ. p S'SZ note fL "' ‘ 
aa v. Bank of' Colum¬ 

bia, 79 SH 899/4W S.C 7^4---MctSar- 
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statute forbidding a judge to express or intimate 
his opinion as to what has or has not been proved 
nor do they constitute objectionable comment on the 
cvidencc.2^ 

The court can treat a fact as undisputed only 
when it is not only unopposed by direct evidence 
but is not in conflict with proper inferences from 
other facts in evidence as sometimes stated, 

an instruction assuming certain facts as a matter 
of law cannot be sustained unless the facts assumed 
are established by uncontradicted evidence furnish¬ 
ing a basis for but one reasonable conclusion 
and it has been asserted that the court can instruct 
the jury that a certain fact exists only where the 
evidence so plainly establishes such fact that reason¬ 
ably fair-minded men could reach no other conclu- 
sion.27 Therefore, it does not follow that, because 
testimony as to certain facts is uncontradicted^s or 
is not contradicted by direct evidence,such testi¬ 
mony must necessarily be believed or that the court 
is authorized to assume the existence of such fact 
in instructing the jury, since the very matter stated 
by the witness may be too improbable to be believed 
by an intelligent person, and its mere statement its 
own refutation, without a word of impeaching or 
contradictory testimony,80 or there may be other 


circumstances shown by the evidence which have a 
bearing on the weight and credit to be given to un¬ 
contradicted testimony and which require the sub¬ 
mission to the jury of the question as to whether 
the particular fact is proved.8i 

While, according to some cases, the clear and 
uncontradicted testimony of a party may imder 
certain circumstances be the basis for assumptions 
of fact,88 in general the court cannot assume as 
proved matters supported only by the uncontradicted 
testimony of a party or other interested witness.88 
Where the uncontradicted testimony is opinion evi¬ 
dence, the court usually has no right to assume as 
proved the matters to which it relates,84 although 
there is authority for the view that, where a wit¬ 
ness, concededly qualified, gives positive, undisputed, 
and unchallenged evidence as to value and there is 
no other evidence in that regard, the court may 
state to the jury the value as so shown.85 

Admitted or agreed facts. It is usually recognized 
that the court may assume the existence of a fact 
which is admitted or conceded,88 or agreed on by 
the parties.87 Thus, it is proper to assume the 
existence of facts which are admitted by the 
pleadings®® or on the trial of the case,88 or which 


ty V. Piedmont Mut Ins. Co., 62 S. 

m 1, 81 S.O. 162, 18 

729. 

23. Qfl*—Watldns v. Stulb & Vor- 
hauer, 98 S.E. 94, 23 CkuApp. 181. 

64 C.J. p 653 note 23. 

24. Ariz.—City of Phoenix v. Har¬ 
lan, 265 P.2d 609, 75 Arlz. 290. 

Wash.—McPherson v. Toyokalcho 
Wakamatsu, 62 P.2d 782, 188 Wash. 
820. 

64 C.J. p 553 note 24. 

25. Mich.—Schulz v. Schulz, 71 N.W. 
864, 118 Mich. 502. 

26. Mont.—First Nat. Bank v. Mon¬ 
tana Cattle Loan Co., 234 P. 266, 
72 Mont 419. 

64 CJ. p 564 note 26. 

27. Ya.—Morris & Co. v. AJvls, 121 
SJB>. 145,138 Ya. 149. 

23. Okl.—Furst v. Lucas, 61 P.2d 
214, 177 OkL 613. 

64 C.J. p 554 note 28. 

29l Iowa.—Saar t. Foller, 82 N.W. 
406, 71 Iowa 426. 

aa OkL—Choctaw, etc., R. Co. v. 
Deperade, 71 P. 629, 12 OkL 867. 

3L Iowa.—Saar v. FoUer, 32 N.W. 
406, 71 Iowa 425. 

82. Tex.—Karr v. Cockerham, dv. 
App., 107 S.W.2d 719, error dis¬ 
missed. 

64 C.J. p 564 note 82. 

33. Tex.—^Karr v. Cockerham, supra. 
64 C. J. p 554 note 88. 


34. Okl—Choctaw, etc., R. Co. v. 

Deperade, 71 P. 629, 12 Okl. 867. 

36. Mich.—Chapin v. Ann Arbor R. 

Co., 138 N.W. 512, 167 Mich. 648. 
36. Arlz.—^Wolff V. First Nat Bank, 
68 P.2d 1077, 47 Arlz. 97. 

HI—Burke v. MoUoy, 14 NJB.2d 279, 
294 IlLApp. 442. 

Mo.—Hendon v. Kum, 174 S.W.2d 806, 
361 Mo. 980—Morris v. Bauitahle 
Assur. Soc. of U. S., 102 S.W.2d 
669, 340 Mo. 709—^Byrnes v. Pop¬ 
lar Bluff Printing Co., 74 S.W.2d 
20—HUl Y. St Louis I^ibllo Serv¬ 
ice Co., 64 S.W.2d 688—^Buck v. 
Radcliff Motor CO., 125 S.W.2d 888, 
288 Mo.App. 750—^Klohr v. Bd- 
wards, App., 94 S,W.2d 99—Hartley 
V. McKee, App., 86 S.W.2d 869. 

64 CJ. p 654 note 40. 

Assuinptdoiis as to paxtiecUaar mat- 
tears held not earroneoiui 

(1) Cause of death.—^De Yalpine v. 
New Yoik Life Ins. Ca, MoApp., 106 
S.W.2d 977. 

(2) Governmental function.—Han¬ 
son V. City of Los Angeles, 147 P.2d 
109, 63 Cal.App.2d 426. 

(3) Gratuitous peussenger.—Willi v. 
Schaefer Hitchcock Co., 25 P.2d 167, 
58 Idaho 867. 

(4) Injuries.—Texas & P. Ry. Co. v. 
Dickey, Tex.Clv.App., 70 S.W.2d 614, 
error refused. 

(6) Invitee.—Bllguth v, Blackstone 
EU>tel. 92 I^.B.2d 602, 840 IllApp. 587, 
i afELnned 97 N.B.2d 290, 408 UL 348. 
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(6) Ownership and agency.—Buck 
V. Radcliff Motor Co., 125 S.W.2d 888, 
283 Mo.App. 750. 

(7) Road not fenced.—Bank Lick 
Turnpike Co. v. Broadus, 58 S.W. 778, 
22 Ky.L. 827. 

(8) Sign.—Dnyart v. Santa Fe 
Ttail Transp. Co., Mo., 241 S.W.2d 
26A 

(9) Validity of agreement—Flynn 
V. Toung, 78 P.2d 245, 25 CaLApp.2d 
614. 

(10) Other matters see 64 dJ, p 
664 note 40 [a]. 

37. Ind.—Archer v. Ostemeier, 105 
N.B. 622, 66 Ind.App. 385. 

64 C.J. p 554 note 41. 

38. Idaho.—Blliott v. Lee, 229 P.2d 
1000, 71 Idaho 242. 

Kan.—Chapman v. Tlcehurst 110 P. 

2d 786, 158 Kan. 810. 

Mo.—Adams v. State Auto. Ina Ass*n 
of Des Moines, Iowa, App., 266 S. 
W.2d 788. 

26 C.J. p 565 note 74—33 CJ. p 141 
note 40—64 CIJ. p 566 note 42. 
Asaumptloiis as to paxticiaar mat¬ 
ters held not 6CTone<^ 

(1) Copartnership.—M a r q u i s v. 
Pettyjohn, MoApp., 212 S.W.2d 100. 

(2) Financial worth.—^caiarles v. 
Texas Co., 18 S.B.2d 719, 199 S.C. 166. 

(3) Injury.—Fielding v. Publix 
C!ars, 277 N.W. 881, 188 Neb. 818. 

39. Ga.—Sellers v. Johnson, 60 S.F1 
2d 862, 207 Ga. 166. 
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are in effect admitted^O or treated by both parties 
on the trial as existingSuch instructions are not 
objectionable as being a charge on the facts>2 A 
requested instruction which assumes that the exist¬ 
ence of such facts is an open question is properly 
refused,and the giving of such instruction is 
erroneous.^^ 

Estoppel to attack truth* It is not error for the 
court to assume a fact where the party against 
whom such assumption operates is estopped to deny 
the existence of such fact.^5 

Assumption against conclusive or controlling evi¬ 
dence* An instruction is erroneous where it as¬ 
sumes the existence of a fact where conclusive or 
controlling evidence is to the contrary,and such 
an instruction, if requested, is properly refused.^*^ 

§ 283. -Assumption of Nonexistence of 

Facts 

Where there is evidence tending to show certain 
facts, an instruction which assumes their nonexistence 
is erroneous. 

The court may in its charge assume that there 
was no evidence to establish a certain fact when 
such is the case.^^ Where, however, there is evi¬ 


dence tending to show certain facts, an instruction 
which assumes their nonexistence is erroneous,^® 
and this is true, although the evidence is slight.®® 
Likewise, the court should not assume that a fact 
is doubtful where there is no conflict in the testi¬ 
mony and no room to hesitate or doubt as to the 
existence of such fact.®i 

§ 284. Expression of Opinion on Facts by 
Trial Judge 

a. View that practice permissible 

b. View that practice not permissible 

a. View that Practice Peimissihle 

In a number of Jurisdictions the trial court may ex¬ 
press an opinion on disputed questions of fact provided 
it Is made clear that such opinion is advisory only; and 
whether it should do so and how strong an opinion may 
be expressed generally rests in the sound discretion of 
the trial court. 

In a number of jurisdictions, in the absence of 
constitutional or statutory restrictions, the trial 
court, in the charge to the jury, may express an 
opinion on disputed questions of fact,®^ provided, 
as appears below, the question is fairly left to the 
jury for their decision. This practice prevails in 
the federal courts®® whose powers in this respect 


Mo.—Adams v. State Auto. Ins. 
Ass*n of Des Moines, Iowa, App., 
265 S.W.2d 738. 

64 C.J. p 555 note 43. 

Assumptions as to partiLculaar mat- 
teors lield not etrroaeoiui 

(1) Cutting timber.—Sellers v. 

Johnson, 60 S.12.2d 852, 207 Ga. 166. 

(2) Damagres.—^Bealafelt v. Hicks, 
13 Tenn.App. 18. 

(8) Life ezpectajxcy.—Azeltine ▼. 
Lutterman, 254 N.W. 854, 218 Iowa 
676. 

<4) Obtainingr merchandise.—Teel 
v. May Dept. Stores Ca, 176 S.W.2d 
440, 852 Mo. 127. 

(5) Scope of authority.—A. J. Mc¬ 
Mahan & Oo. V. Hibbard, 78 P.2d 409, 
182 Okl. 503. 

40. Mo.—^Davies v. Motor Badio Co., 
App., 236 S.W.2d 409. 

64 C.J. p 655 note 44. 

41. Mo.—Monis V. Hquitahle Assur. 
Soc. of U. S., 102 S.W.2d 569, 840 
Mo. 709. 

64 C.J. p 655 note 45. 

4ft. S.C.—Pickett V. B^dellty, etc., 
Co., 38 S.m 160, 629, 60 S.C 477— 
Moore v. Columbia, etc., R. CO., 16 
S.m 781, 88 S.0.1. 

48. Kan.—Bussell ▼. Gregg, 80 P. 

185, 49 Kan. 89. 

64 C.J. p 655 note 47. 

44. Neb.—Dayton v. Idncoln, 57 K. 

W. 764, 39 Neb. 74. 

64 O.J. p 665 note 48. 


45. OkL—Continental Ins. CJo. v. 
Norman. 176 P. 211, 71 Okl. 146. 

64 C.J. p 664 note 36. 

46. N.T.—Middleton v. Wooster, 171 
N.Y.S. 698, 184 App.Div. 166. 

64 C.J. p 564 note 37. 

47. Ohio.—^Ross V, Couden, 154 N.BI. 
627. 22 Ohio App. 330. 

64 C.J. p 554 note 38. 

48. Ky.—^Baanon v* Fox, 250 S.W. 
966, 199 Ky. 262. 

64 C.J. p 556 note 59. 

49. Mo.—Carter v. Spracklin, 151 S. 
W. 461, 246 Mo. 116. 

64 C.J. p 656 note 60. 

6(K W.VsL—^Bently v. Standard Fire 
Ins. Co., 23 S.£L 684, 40 W.Va. 729. 
61. lU.—Hank v. Brownell, 11 N.B. 

416, 120 Ill 161. 

64 C.J. p 556 note 62. 

58. Coxm.—^Laffln v. Apalucci, 25 A. 
2d 60, 128 Conn. 654—^Bundy v. Cap¬ 
ital Nat. Bank & Trust Co., 199 A. 
561, 124 Conn. 309. 

N.J.—Davis V. Gibbs, 93 A.2d 206, 23 
N.J.Super, 668^—^Wilcox v. Chris¬ 
tian and Missionary Alliance, 12 A. 
2d 709, 124 N.J.Law 527—^Eftan v. 
Levay, 7 A.2d 813, 123 N.J.Law 
14, affirmed 11 A.2d 22, 124 N.J.Law 
125. 

Pa.—Schultz V. City of Pittsburgrh. 
88 A.2d 74, 870 Pa. 271, 81 A.L.R. 
2d 1327—Casey v, SicUiano, 165 A. 
1, 310 Pa. 288—Hsorison v. Metro¬ 
politan Life Ins. Co., 79 A.2d 115, 
168 Pa.Super. 474—Gontarski v. 
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Grzyb, 25 A.2d 839, 148 Pa.Super. 
506—^Drake v. DmholC, 21 A.2d 492, 
145 Pa.Super. 498—Zimmerman v. 
Hougrhwot, 189 A. 519, 125 Pa.Su¬ 
per. 319—Shaner v. Latsha, Com. 
PL, 49 Dauph.Co. 804. 

Yt.—^McKenna v. McDonald, 10 A.2d 
208, 111 Vt. 60. 

64 C.J. p 556 note 65. 

Remarks and comments during trial 
ffenerally see supra 9§ 48--51. 

In criminal cases see Criminal Law 
5 1152. 
m Marylaaia 

(1) Trial Judgre may call attention 
of Jury to parts of evidence which 
he thinks important, and he may ex¬ 
press his own opinion on facts pro¬ 
vided he informs jury that all mat¬ 
ters of fact are submitted for their 
determination.—^Reindollar v. Kaiser, 
78 A.2d 493, 195 Md. 314—Singrleton 
V. Roman, 72 A.2d 705, 195 Md. 241 
—Snyder v. Cearfoss, 57 A.2d 786, 
190 Md. 151. 

(2) However, there are some earli¬ 
er holdingrs to the contrary.—^United 
Rys. A Hlectric Co. of Baltimore v. 
Carneal, 72 A. 771, 110 Md. 211— 
Miller v. Miller, 41 Md. 623—Mason 
V. Poulson, 40 Md. 856—Maltby v. 
Northwestern Virgrinla B. Co*, 16 Md. 
422. 

63. XT.S.—Home Ins. Co., N. T., v. 
Consolidated Bus Lines, C.A.W.Va.. 
179 F.2d 768—Meadows v. U. S., C. 
CJLN.C., 144 F.2d 761—Texarkana 
Bus Co. V. Baker, C.CA.Tex., 142 
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cannot be, and are not, controlled by state consti¬ 
tutional or statutory provisions forbidding judges to 
express any opinion.®^ 

Where this practice prevails, the opinion of the 
court may properly be expressed, either directly, or 
inferentially through the drift of its comments 
and the marshaling of facts in its charge ;56 and 
the exercise of its discretion cannot be reviewed 
unless the court fails to submit the questions of fact 
to the jury without direction as to how they shall 
find the facts, or plainly abuses its discretion.^® Ac¬ 
cordingly, it is permissible for the trial court to give 
its opinion as to such matters as which party should 
prevail,®^ the tendency of the facts,®® the relative 
weight to be given to certain evidence or infer¬ 
ences,®® the credibility of witnesses,®® how a wit¬ 
ness meant to be understood,®i the failure to produce 
certain witnesses,®® the testimony of experts,®® and 
negligence.®^ The court may point out discrepan¬ 
cies in the testimony;®® and it has been held that 
it may tell the jury that a certain case, in its facts, 
is very like the case at bar®® and the fact that it 


incidentally divulges that in that case the jury found 
for plaintiff is not error.®^ If no material mis¬ 
statement of the testimony is made, the fact that 
the opinion expressed is erroneous does not alter the 
rule.®® 

Necessity of expressing opinion. Whether or not 
a trial judge will exercise his right of expressing 
an opinion on the facts ordinarily depends on his 
judicial discretion,®® and he is not bound to do so,^® 
even on request^i However, if the occasion de¬ 
mands it in order that the jury might reach the 
right conclusion he should not hesitate to do so;^® 
and he may even be under a duty to do so.^® 

Necessity of informing jury that opinion ad-‘ 
visory only. Whenever the judge delivers his opin¬ 
ion to the jury on a disputed matter, it should be 
delivered as mere opinion and not as a direction, 
and the jury should be left to understand clearly 
that they are to exercise their own judgment and 
to decide the facts on their own view of the evi¬ 
dence and it, is error if the jury are not thus 
given plainly to understand.^® However, it has 


F.2d 491—state Automobile Mut. 
Ins. Ob. of Columbus, Ohio, v. York, 
aCJLN.C. 104 F.2d 730, certio¬ 
rari denied 60 S.Ct. 120, 308 XJ.S. 
691, 84 L-Ed. 496—^critchfield ▼. 
Kennedy, C.CJL01d„ 103 F.2d 467. 

64 aj. p 567 note 66. 

6^ 'U.S.—St liouis, etc., B. Co. ▼. 
Vickers, Ark., 7 S.Ct 1216, 122 XI.3. 
860, 30 KEd. 1161. 

64 C.J. p 657 note 67. 

5S. Conn.—'Heslin v. Malone, 165 A. 

594, 116 Conn. 471. 

64 G.J. p 657 note 68. 

60. Conn.—Crotty v. Danbury, 66 A. 
147, 79 Conn. 879—Stamford First 
Baptist Caiurch v. Bouse, 21 Conn. 
160. 

57, XT.S.—One Buick Automobile t. 
V. S., aCA-OkL, 276 P. 809. 

58. Pa.—Oyster ▼. Don^ecker, 16 
Pa. 269—Delany v. Boblnson, 2 
Whart 503. 

58. Cbnn.—Heslin y. Malone, 165 A. 
694, 116 Conn. 471. 

60. Conn.—Appeal of Dale, 17 A. 767, 
67 conn. 127. 

Pa.—Shaner v. Latsha, Cbm.PL, 49 
Dauph.Oo. 304. 

64 a J. p 657 note 72. 

.61. Vt-^Missisquoi Bank y. Bvarts, 
46 Vt. 298. 

68. U.S .—Young y. Corrigan, Ohio, 
210 F. 442, 127 C.CJL 174. 

63. U.S.—Blamton y. Great Atlantic 
& PacilLc Tea Co., C.C.AGa., 61 F. 
2d 427, certiorari denied 58 S.Ct 
406, 288 n.S. 609, 77 L-Ed. 984— 
Hamilton y. Empire Gas & Fuel 
Co., > C.CJLKan., 297 F. 422, certio- I 


rari denied 45 S.Ct 92, 266 U.S. 
607, 69 KEd. 465. 

64. U.S.—Texarkana Bus Co. y. Bak¬ 
er, aCA.Tez., 142 F.2d 491. 

N.J.—•’Wilcox y. Christian and Mis¬ 
sionary Alliance, 12 A.2d 709, 124 
N,J.Law 527. 

64 aJ. p 557 note 76. 

65. N.T.—People y. Genung, 11 
Wend. 18, 25 Am.D. 694. 

66. N.Y.—Anderson y. McAleenan, 8 
K.T.S. 488, 15 Daly 444. 

67. N.Y.—Anderson y. McAleenan, 
supra. 

68. Pa.—Oyster y. Dongnecker, 16 
Pa. 269. 

64 C.J. p 558 note 80. 

68. U.S.—In re Baldwin Locomotive 
Works, D.C.P€L, 21 F.Supp. 94. 

Conn.—^Heslin y. Malone, 166 A. 694, 
116 Conn. 471. 

64 C.J. p 558 note 81. 

70. RL—^Tucker y. Bhode Island 
Co., $9 A 850. 

64 C.J. p 558 note 82. 

71- RL—Tucker y. Bhode Island 
Co., supra. 

84 C.J. p 558 note 88. 

78. tr.S.—Garrison y. U. S., C.CA.S. 
a, 62 F.2d 41. 

64 ax p 658 note 84. 

78. Conn.—-Hesldn y. Malone^ 165 JL 
594,116 Conn. 471. 

64 ax p 568 note 84 [a]. 

74. as.—Meadows v.. D. S., aCA. 
N.a, 144 P.2d 761—Texarkana Bus 
Co, V, Baker, C.CA.Tex, 142 F.2d 
491—State Automobile Mut Ins. Co. 
of Columbus, Ohio^ y, York, C.aA. 


nied 60 S.Ct 120, 808 U.S. 691, 84 
L.Ed. 496—Scritchfield y. Kennedy, 
C.C.AOkl., 103 F.2d 467—Garrison 
V. U. S., aaAS.a, 62 F.2d 4L 
Md.—^Beindollar v. Kaiser, 73 A2d 
493, 195 Md. 314—Singleton v. Bo- 
man, 72 A2d 706, 195 Md. 241— 
Snyder y. Cearfoss, 67 A2d 786, 
190 Md. 161. 

N.X—^Davis y. Gibbs, 98 A2d 206, 28 
N'.XSuper. 668—Wilcox v. Chris¬ 
tian and Missionary Alliance, 12 A 
2d 709, 124 ]Sr.XLaw 527—Egan y. 
Levay. 7 A2d 813, 123 N-XLaw 14, 
affirmed 11 A2d 22, 124 N.XLaw 
126. 

Pa.—Schultz V. City of Pittsburgh, 
88 A2d 74, 870 Pa. 271, 31 AL.R2d 
1327—Casey v. SicUiano^ 165 A 1, 
310 Pa. 238—Harrison y. Metropoli¬ 
tan Life Ins. Co., 79 A2d 115, 168 
Pa. Super. 474—Zimmerman y. 

Houghwot 189 A 519, 125 Pa.Su- 
per. 819. 

Vt—^McKenna y. McDonald, 10 A2d 
208, 111 Vt 60. 

64 C.X p 558 note 85. 

mstmotloB. held act "expressioa of 
opinion” 

An instruction that defendant of¬ 
fers plenty of evidence from which he 
asks Jury to infer fraud was not er¬ 
ror, as against contention that trial 
Judge thereby '^expressed opinion’* 
that fraud had been proved without 
leaving Jury free to make own deter¬ 
mination.—Gontarskl v. Grzyb, 25 A 
2d 889, 148 Pa.Super. 506. 

76. U.S.—Sacramento Suburban 
Fruit Lands Co. y. McKew, C.aA 
Cal., 36 F.2d 917. 

64 C.X p 558 note 86. 


K.O, 104 F.2d 730, certloirari da-1 
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been hdd that failure to gfive an express diarge 
to this effect is not error if such is unmistakably 
suggested to the jury all through the chargeIn 
at least one jurisdiction it has been said that, if 
a party fears undue influence on the juiy of what 
the court says with respect to the facts, he may 
request an instruction that the jury, and not the 
court, are to determine the facts.^^ 

How strong an opinion may be expressed. To 
what extent the right of expressing an opinion on 
the weight of evidence shall be exercised depends 
on the discretion of the trial judge, subject to cer¬ 
tain limitations,*^ 5 and he may express his opinion 
freely on the weight and value of evidence*^^ if he 
does not abuse his discretion*® and the ultimate 
determination is fairly left to the jury.*i A very 
strong expression of an opinion is not necessarily 
the ground for exception if the jury are not mis¬ 
led,** and all questions of fact are fairly submitted 
to them to decide on their own judgment;** but 
the charge on the whole must be ispassionate and 
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judicial,*^ and reasonable and fair,*^ and must be 
made in such a manner as not to be one-sided or 
unfair.** If the expression of opinion is made 
in such a manner that the jury may naturally re¬ 
gard it as a direction to them, and as excluding 
them from finding the fact for themselves, there 
being evidence, proper for them to consider, both 
for and against such direction, this is fatal error.*^ 

b. View that Practice Not Pezxnissible 

(1) General rules 

(2) Application of rules 

(1) General Rules 

In most Jurisdictions the trial judge may not ex¬ 
press an opinion on the facts or the weight of the evi¬ 
dence in any manner or at any stage of the trial. 

In a majority of the states, usually because of 
constitutional or statutory provisions, trial courts 
are not permitted, in charging juries, to express an 
opinion as to the facts or weight of evidence,** and 


76- Conn.—Hougrhton v. New Haven, 
66 A. 609, 79 Conn. 659. 

N.T.—^Hunt V. Bennett, 4 BLD.Smlth 
647, affirmed 19 N.Y. 173. 

77. Minn.—^Bonness v. Felsing, 106 
N.W. 909, 97 Minn. 227, 114 Am.S.11. 
707-^Ames v. Cannon River Mfg. 
Co., 6 N.W. 787, 27 Minn. 245. 

78. Conn.—Heslln v. Malone, 165 A. 
694, 116 Conn. 471. 

Pa.—^Kiska v. Keller, Com.Pl., 19 lieh. 
li.J. 54. 

64 C.J. p 668 note 89. 

79. N.J.—^Eigan v. Levay, 7 A.2d 818, 
128 N.J.L.aw 14, affirmed 11 A.2d 
22. 124 N.J.Lew 125. 

Vt—^McKenna v. McDonald, 10 A.2d 
208. Ill Vt 60. 

64 O.J. p 558 note 90. 

80. Conn.—^Ezzo v. Geremiali, 142 A. 
461, 107 Conn. 670. 

64 C.J. p 658 note O'!. 

81. Yt —^McKenna v. McDonald, 10 
A.2d 208, 111 Vt 60. 

64 C.J. p 558 note 92. 

Withdrawal of material evidence 
from ooneldevatlosL 
TJ.S.—Home Ins. Co., N. T., v. Consol¬ 
idated Bus Lines, CA.W.Va., 179 
F.2d 768. 

82. Conn.—Grotty* v. Danbury, 65 A. 
147, 79 Conn. 378.. 

64 CJ. p 559 note 93. 

Jury held not 

Statement by court In comment- 
IniT on evidence, that none of photo¬ 
graphs of defendants' automobile in 
evidence showed injury to outside of 
front wh^l, which defendants claim¬ 
ed was point at which car was struck 
by plaintUTs' automobile, was not er¬ 
ror because' none of photographs- 


showed outside of that wheel.—^Hes- 
lin V. Malone, 165 A. 594, 116 Conn. 
471. 

83. N.J.—Merklinger v. Lambert 72 
A. 119, 76 N.J.Law 806. 

64 C.J. p 659 note 94. 

84. U.S.—Armborst v. dncinnati 
Traction Co., C.C.A.Ohio, 25 F.2d 
240. 

64 C.J. p 559 note 95. 

85. Conn.—^Laffin v. Apalucci, 25 A. 
2d 60, 128 Conn. 654. 

88 . U.S.—Home Ins. Co., N. Y., v. 
Consolidated Bus Lines, CA.W.Va., 
179 F.2d 768. 

Conn.—^Bundy v. Capitol Nat Bank 
& Trust Oo., 199 A. 561, 124 Conn. 
309—Heslln v. Malone, 165 A. 594, 
116 Conn. 471. 

64 C.J. P 559 note 96. 

Charge held act to show bias 
Charge in action on life policy 
was held not to show bias against in¬ 
surer because of portions setting 
forth plaintiff's contention with re¬ 
spect to reinstatement of policy.— 
Gross V. Home Life Ins. Co. of Amer¬ 
ica,' 170 A. 432, 112 Pa.Super. 96. 

87. U.S.—Home Ins. Co., N. Y., v. 
ConsoUdated Bus Lines, CAuW.Va., 
179 F.2d 768.. 

64 C.J. p 559 note 97. 

188 . Cal.—Anderson v. Mothershead, 
64 P.2d 995, 19 CalA.pp.2d 97— 
Davis V. Pezel, 20 P.2d 982, 131 ChL 
App. 46. 

Gk.—Jones v. Hogans, 29 S.SiL2d 568, 
, 197 Ga. 404—Candler v. Yaarab 

Temple Bldg. Oo., 172 S.H. 63, 178 
i Ga. 63, answers conformed to 172 
S.H. 344, 48 Ga.App. 168-<»ty of 
Decatur v. Robertson, 70 S.B.2d 
135, 85 Ga.App. 747—Atlantic Oo.-v. 
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Taylor, 61 S.B.2d 204, 82 Ga.App. 
861. 

Ill.—Katsinas v. Colgate-Palmolive 
Peet Co., 20 N.E.2d 127, 299 HI. 
App. 347. 

La.—Smith v. Parker, App., 59 So.2d 
718. 

N.C.—Van Gelder Yam Co. v. Maun- 
ey, 44 S.m2d 601, 228 N.C 99— 
Hairston v. Atlantic Greyhound 
Corp., 18 S.R2d 166, 220 N.a 642 
—^Bailey v. Hayman, 17 S.H.2d 520, 
220 N.C. 402. 

Ohio.—Heyman v. City of Bellevue, 
108 N.B.2d 161, 91 Ohio App. 321. 
S.C.—Jones v. Elbert, 34 S.S]L2d 796, 
211 S.CL 653—Watson v. Coxe Bros. 
Lumber Co., 26 S.EL2d 401, 203 S.a 
126—Haynes v. Graham, 6 SJaifd 
90S, 192 S.C. 882. 

Tez.—Acker v. Thompson, ClvApp., 
128 S.W.2d 852, reversed by agree¬ 
ment. 

64 CLJ. p 559 note 99. 

In criminal cases see Criminal Ltaw S 
1152. 

Khe purpose of the constitiitional 
peovislogi that Judges shall not charge 
Juries with respect to matters of 
fact, but shall declare the law, is to 
leave decision of all Questions of fact 
to Jury exclusively, uninfluenced by 
any expressions of opinion by judga 
—^Haynes v. Graham, 6 S.BL2d 908, 
192 S.C. 882—64 CJ. p 559 note 99 
[a]. 

Charges oonstmed as not ntnui essfng 
opinion. 

Ga.—Calhoun v. Babcock Bros. Lum¬ 
ber Oo., 80 S.K2d 872, 198 G«u 74— 
Deaton y. Swanson, 28 S.B.2d 126, 
196 Ga. 888—Lester v. Baxter, 191 
S.m 429, 184 Ga. 368, 111 ALwR. 
493<^-Smith -y. Watkins, 188 SJBL 
I 910, 183 Ga. 555—Hall v. Burpee, 
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if an instruction asked by counsel is defective in 
this respect it is proper to refuse it.^® A statute 
prohibiting expressions of opinion is mandatory^® 
and it is not unconstitutional as removing any of 
the rights associated with a trial by jury.^i 

In order to be within the condemnation of the 
rule, the expression of opinion by the judge must 
relate to some material matter.®^ A charge to a 
jury is tmexceptionable only when the judge con¬ 
fines himself to the duty of setting forth the law ap¬ 
plicable to the case, without either expressing or 
intimating any opinion as to the weight of the 
evidence, or the credibility of the witnesses.^^ Even 
though the knowledge of the judge trying a case 
may be superior to that of the witnesses with re¬ 
spect to facts in issue, the law does not permit him 
to bias the jury by his own opinion as to any 
disputed fact which is required to be proved.^^ It 
is generally held, however, that such a provision is 
not designed to deprive the courts of all power to 


deal with the facts proved, and the court may state 
the testimony, with its legal effect and bearing on 
the issues, and may indicate its particular applica¬ 
tion under the rules of law, as discussed infra § 
349; and it has been held that in a proper case 
it may be the duty of the judge to explain the evi¬ 
dence given to the jury.^® If the weight to be 
given certain testimony is prescribed by statute, an 
instruction as to this by the court does not violate 
a statute forbidding instructions expressing an opin¬ 
ion on the facts.®^ 

Manner of expressing opinion generally. Al¬ 
though a statute prohibiting an expression of opin¬ 
ion has been construed otherwise,^^ usually the 
trial judge must exercise care in preventing the 
jury from ascertaining his views,in any manner 
or at any stage of the trial,^ and he must not in 
any way, directly or indirectly, indicate his opinion 
of the facts or evidence to the jury;^ and the mere 
fact that the reference was unintentional will not 


168 S.E. 39. 176 Oa. 270—nUTnited 
Motor Freight Terminal Co. v. Hix- 
on. 47 S.E.2d 171. 76 Ga.App. 663— 
Jackson v. Moultrie Production 
Credit Ass*n. 47 S.E.2d 127. 76 Ga. 
App. 768—Hlnesley v. Anderson. 
43 S.R2d 73«. 75 GaApp. 394r- 
Southeastern Stages v. Smith. 41 
S.B.2d 564, 74 Ga.A 4 >p. 810—Porter 
V. Southern Ry. Oo., 40 S.E.2d 438. 
74 Ga-App. 646—^Bowie Martin, Inc., 
V. Dews. 35 S.R2d 677, 73 Ga.App. 
73—Southeastern Greyhound Lines 
V. Hancock, 31 S.E.2d 69, 71 Ga.App. 
471—Nieuwstraten v. Atlantic 
Coast Line R. Co., 29 S.m2d 666, 70 
GaApp. 800—Green v. Metropolitan 
Life Ins. Co.. 21 S.B.2d 465, 67 Ga. 
App. 620—^Usry v. Hadden, 16 S.B. 
2d 629, 65 Ga.App. 227—Southern 
Ry. Co. V. Blanton. 10 S.E.2d 430, 
63 GaA.pp. 93—Southern Ry. Co. v. 
Riley, 4 S.E.2d 64. 60 Ga.App. 475 
—^Pollard V. Boatwright, 196 S.B. 
216, 67 GaApp. 665—^Pollard v. 
Phelps, 193 S.R 102, 56 GaApp. 
408—^Mayor, etc., of Savannah y. 
Kicklighter, 189 S.E. 689, 66 Ga. 
App. 169—Pate v. Carrollton Clinic, 
184 S.R 780. 62 Ga.App. 774— 
Bentley v. Southern Ry. Cb., 182 
S.R 815, 52 Ga.App. 188—^Pollard 
V. Gorman, 182 S.E. 678, 62 Gta^App. 
127—^Petway v. McLeod, 171 S.B, 
225, 47 Ga.App. 647. 

Mass:—Perry v. Boston Elevated Ry. 

Co., 76 N.m2d 653, 322 Maas. 206. 
Mo.—Carver v. Missourl-Eansas- 
Texaa R. Co., 246 S.W.2d 96, 362 Mo. 
897. 

K.C.—^Barnes v. Teer, 10 S.E.2d 614, 

218 N.C. 122, reheard 16 S.E.2d 379. 

219 N.O. 823—In re Coffleld’s Will. 
4 S.E.2d 870, 216 N.C. 285—In re 
Williams’ Will, 1 S.E2d 867, 216 
17.C. 269—Queen v. De Hart, 184 
S.E. 7, 2Q9 N.C. 41A 


Ohio.—^Dunleavy v. De Frangia, App., 

ISJ TT* 9/1 OfiC 

S-CWones v. Elbert, S4 S.E.2a 796, 
211 S.C. 563—Citizens Bank of 
Darlington v. McDonald. 24 S.E.2d 
369, 202 S.C. 244—^Hutchinson v. 
City of Florence. 200 S.R 73, 189 
S.C. 123—^Ellis V. Kansas City Life 
Ins. Co., 197 S.E. 398, 187 S.C. 334. 
64 C.J. p 659 note 99 [c]. 

Xn Bhoda Island 

(1) Trial justice is not authorized 
to express in the charge his own 
opinions on the evidence or to give 
his own characterization of any wit¬ 
ness.—^Heditslan v. Bertone, 19 A. 
2d 775, 66 R.L 416^—^Pomi>ei v. Ceusset- 
ta, 7 A2d 198, 63 R.L 74. 

(2) However, there are some earli¬ 
er holdings to the contrary.—Smith 
V. Rhode Island Co., 98 A 1, 39 R.I. 
146—^Tucker v. Rhode Island Co., 69 
A 860—State v. Lynott, 5 R.L 296. 
89. Ala—Alahama Great Southern 

R. Co. V. Baum, 81 So.2d 366, 249 
Ala 442. 

Ga—New York Life Ins. Co. v. 
Thompson, 178 S.E. 389, 50 GaApp. 
413. 

Iowa—Orr v. Hart, 268 N.W. 84, 219 
Iowa 408. 

64 C.J. p 661 note 1. 

9a Tex.—Texas, etc., R. Co. v. Mur¬ 
phy, 46 Tex. 366, 26 Am.R. 272— 
Orange Lumber Co. v. Thompson, 
Clv.App., 113 S,W. 663. 

91. Hawaii.—Bannister V. Lucas, 21 
Hawaii 222. 

93. Ga—^Long v. Gilbert, 66 S.B. 894, 
133 Ga 691. 

64 CJ. p 661 note 2, 

93. Tex.—^Ross v. State, 29 Tex. 499. 

94. HL—Andreas v. Ketcham, 77 Ill. 
377, 


95. Mass.—^Plummer v. Boston El. 
R. Co.. 84 N.E. 849, 198 Mass. 499 
—Commonwealth v. Barry, 9 Allen 
276. 

98. Ohio.—Lessee of Abram v. Will, 
6 Ohio 164. 

97. Ga—^Holland v. Bell, 96 S.B. 
419, 148 Ga 277. 

98. Me.—Allard v. La Plain, 130 A 
737, 126 Me. 44. 

64 C.J. p 661 note 12. 

99. S.C.—Jones v. Elbert, 34 S.E.2d 
796, 211 S.C 653. 

64 C.J. p 661 note 13. 

1. N.C.—In re Bartlett’s Will, 70 S. 

E.2d 482, 236 N.C. 489. 

Statement before polling jnry 

The trial judge should reftaln from 
expressing opinion on a matter be¬ 
fore jurors whom judge proposes to 
poll with respect to such matter; 
but the statement of judge in pres¬ 
ence of jury before polling jury as to 
whether notations on paper contain¬ 
ing Issues Influenced jury, that he 
did not think that notations had any¬ 
thing to do with verdict of jury did 
not fall under ban of statute forbid¬ 
ding judge to express opinion wheth¬ 
er fact in issue is fully or sufficient¬ 
ly proved.—Call v. Stroud, 61 S.E.2d 
342, 232 N.C. 478. 

8. S.C.—^Haynes v. Graham, 6 S.E.2d 
903, 192 S.a 882. 

64 C.J. p 561 note 14. 

Manner of stating oontentLona of 
the parties, if indicative of the opin¬ 
ion of trial court, is within the pro¬ 
hibition of the statute.—^Bailey v. 
Hayman, 17 S.E.2d 520, 220 N.C. 402. 
Vaxlons manners of expxessliig opliL- 
ion 

Judge should not, by interrogation 
of witnesses, by remarks in ruling 
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obviate the error.8 Whether or not a judge has 
given an indication of opinion in his charge is to be 
determined in the light of the entire context and 
circumstances.^ It is improper for the judge to 
refer to a witness* testimony in scathing terms.® 
So also, it has been held improper, as a comment on 
the weight of the testimony, for the court to cross- 
examine a witness in the presence of the jury.® 

Tone in deliveting charge. Although the empha¬ 
sis or lack of emphasis in the judge’s voice may 
have been prejudicial, it has been held that the re¬ 
viewing court cannot relieve against the error be¬ 
cause there is no way by which it can be shown 
by the record or its influence estimated unless the 
record indicates that the jury were unduly influenced 
it is not reversible error.® 

Questions addressed to jury. If the court pro- 
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pounds questions to the jury in such a ma n ner as 
to manifest its clear conviction how they ought to 
be answered, it is error;® but without some such 
peculiarity questions which merely direct the at¬ 
tention of the jury to a material inquiry of fact are 
proper.!® 

(2) Application of Rules 

The rule forbidding the expression of an opinion by 
the trial Judge and related rules have been applied in 
numerous cases, and various charges have been held to 
be or not to be expressions of opinion. 

Applying the rules discussed supra subdivision b 
(1) of this section, it is error for the trial judge to 
intimate or express an opinion as to what has or 
has not been proved or shown,!! to intimate doubts 
as to the wisdom of a statute involved in the case,!^ 
or to assume certain disputed facts to be true.!® An 


on evidence offered, or by comment 
on faets in relation to interlocutory 
motions, indicate opinions or express 
viewB reasonably calculated to influ¬ 
ence Jury In deciding^ a material is¬ 
sue of fact.—Jones v. EUbert, 34 S.13. 
2d 796, 211 S.C. 663. 

3. S.C.—Peay v. Durham Life Ins. 

Co., 193 S.m 199, 186 S.C. 78. 

04 C.J. p 661 note 15. 

4b Mich.—Abel v. Roosenraad, 138 
N.W. 325, 173 Mich. 93. 

64 C.J. p 662 note 16. 

Beferenoe to womaiL as *<wldow” 

In action against railroad compa¬ 
ny for death of plaintiffs husband re¬ 
sulting from railroad crossing acci¬ 
dent, charge that Jury should consid¬ 
er whether plaintiff who was referred 
to as “widow” was the lawful wife of 
the deceased husband, was not objec¬ 
tionable on ground that the use of the 
quoted word in effect constituted an 
expression of opinion that the plain¬ 
tiff was the lawful wife of the hus¬ 
band at the time of his death, since 
it was clear that the court was des¬ 
ignating a **person” and not a “stat¬ 
us” and at most the mention of plain¬ 
tiff as “widow” was an Inadvertenca 
—^Atlanta, B. & C. B. Co. v. Thomas, 
12 S.E.2d 494, 64 GaA.pp. 253. 

Bef erenoo to docnmeiLt as ^qontract^ 
In action for breach of contract, 
use by court of word “contract” sev¬ 
eral times in referring to written of¬ 
fer of employment was held not error 
as expressing opinion on question of 
fact where no objection was made 
to use of term at time and court 
charged that acceptance of offer was 
necessary to constitute contract.— 
McElveen v. Evergreen School Dist. 
ITo. 17, 184 S.m 794, 179 S.C. 291. 
Beferenoe to document as “WUI” 
Where Jury were trjring a caveat 
filed to a paper-writing which had 
been probated in common form as 
will of deceased and which because 


of the caveat was then being ottered 
in solemn form on issue of testamen¬ 
tary capacity, fact that court re¬ 
ferred to the paper-writing as the 
“will” of deceased, was not a pro¬ 
hibited expression of opinion.—*In re 
McDoweU's Will, 62 S.B.2d 807, 230 
N.C. 269. 

Bepetltlon of prlndpla 
The repetition three times in cotirse 
of Instructions of principle that com¬ 
mon carrier of passengers for hire is 
bound to exercise extraordinary care 
and diligence in transportation of its 
passengers, defining “extraordinary 
diligence,” and telling Jury that ab¬ 
sence of such diligence is slight neg¬ 
lect, in view of Judge's explanation 
to Jury of difliculty in separating re¬ 
quests to charge and in light of 
other Instructions, was not errone¬ 
ous as impressing Jury that court was 
against defendants.—Georgia Stages 
V. Young, 86 S.£L2d 662, 73 GaApp. 
2 . 

6. Mich.—Sterling v. Chllahan, 64 
N.W. 495, 94 Mich. 636. 

6. Tex.—Felker v. Gulf Coast Orch¬ 
ards Co., Civ.App., 81 S.W.2d 1044, 
error dismissed. 

7. Mich.—Gibbs v. J’ohnson, 30 N.W. 
343, 63 Mich. 671, 674. 

64 C.J. p 562 note 18. 

& Mass.—^Bishop v. Journal News¬ 
paper Co., 47 N.B. 119, 168 Mass. 
327. 

N.C.—Reiger v, Davis, 67 N-C. 185. 

9« S.C.—State V. Jenkins, 21 S.C. 
596. 

64 C.J. p 562 note 20. 

10. N.C.—Hipps V. Southern Ry., 99 
S.B. 336, 177 N.a 472. 

64 CLJ. p 662 note 2L 

11. Cal.—^Davls v. Bezel, 20 P.2d 982, 
131 CaLApp. 46. 

Colo.—Goldblatt v. Chase, 216 !P.2d 
436, 121 Colo. 365. 

Ga.—Kendrick v. Blackwell, 5 S.£I2d 
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633, 189 Ga. 225—Hill v. HiU, 190 
S.m 411, 55 GcuApp. 500. 

N.a— In re Bartlett’s Will, 70 S.B12d 
482, 235 N.C. 489—Davis v. Mor¬ 
gan, 44 S.E.2d 693, 228 N.C. 78. 

64 C.J. p 562 no>te 22. 

ApplloatioiiL of moirbaUI^ table 
In death action, an instruction that 
according to a table of mortality, the 
age of decedent having been sixty- 
one years at time of death, his life 
expectancy was thirteen and one-half 
years, was erroneous as an expres¬ 
sion of opinion as to whether dece¬ 
dent's age and expectancy were suffi¬ 
ciently proven.—Sebastian v. Horton 
Motor Lines, 197 S.£l 539, 213 N.C 
770. 

Jodge's denial of reooUeotion of tes¬ 
timony 

Ga.—Bunco v. Executive Committee 
of Baptist Convention of State of 
Georgia, 169 S.E. 51, 46 GaApp. 
696. 

12. N.C.—Abemethy v. State Plant¬ 
ers Bank & Trust Co., 161 S.E. 705, 
202 N.C. 46. 

13, Cal.—Huggans v. Southern Pac. 
Co., 207 P.2d 864, 92 Cal.App.2d 
699. 

Ga.—Merchants’ & Citizens’ Bank v. 

Clark, 179 S.E. 103, 180 Ga. 490. 
Neb.—^Wilch v. Western Asphalt Pav¬ 
ing Corporation, 246 N.W. 605, 124 
Neb. 177. 

S.a —Haynes v. Graham, 6 S.E.2d 
903, 192 S.C. 382. 

64 CJ. p 662 note 24. 

Partleiilar facts assumed 

In action by pedestrian against city 
and others for injuries sustained 
when pedestrian tripped O'ver iron 
grating which admitted light and air 
to building, positive statement by 
Judge that grating was located on 
sidewalk deprived city of its de¬ 
fense that grating was not on side¬ 
walk but was a part of the building, 
and such statement was error.—City 
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instruction is to be condemned which is so worded 
as to justify the jury in assuming that the court 
has a certain belief concerning facts or evidence, 
as, for example, by the use of adjectives which 
might intimate an opinion.^5 An instruction which 
submits to the jury the meaning of language which 
is plain and can have but one meaning has been 
held to be erroneous as intimating that the court 
is of the opinion that the jury may rightfully place 
some other construction on the language.^^ 

On the other hand, without contravening the rule 
against expression of opinion, the trial judge may 
give an instruction presenting the claims and con¬ 
tentions of the parties,may discuss the sufficiency 
of the pleadings,i8 and may instruct as to the law 
applicable if certain facts are found to exist.^-^ 
He may state the issues,^® state matters of com¬ 
mon laiowledge,^^ state admitted facts or un¬ 
disputed evidence,22 state that there is no evidence 


as to a particular matter, where that is the fact,23 
state that a demurrer of one count of the petition 
had been withdrawn from consideration by tihe sus¬ 
taining of a demurrer,24 explain the rules governing 
the admission or exclusion of evidence in the case,2S 
explain for what purpose certain testimony was 
admitted,26 tell the jury what evidence is relevant27 
and that relevant testimony, if unimpeached, should 
not be disregarded,22 state that the evidence is open 
to two constructions, without directing which to 
take,22 state that a party 'Tbrings evidence to show*’ 
certain facts,20 and that the evidence, if believed, 
would warrant a certain finding.2i The use of the 
phrase "the evidence tends to show,” which is a 
convenient formula, is not considered an expression 
of an opinion on the evidence,22 

The trial judge may rightfully instruct that, if 
certain facts are fotmd to be true, conclusions as 
to other facts might follow®^ or certain things must 


of Decatur v. Hobertson, 70 S.Ew2d 
135. 85 GslApp. 747. 

14i Qa.—^Lokey v. Lokey. 60 S.Bl2d 
569. 82 Ga.App. 171. 

N.C.—^Hairston v. Atlantic Greyhound 
Corporation. 18 S.E.2d 166. 220 N.C 
642. 

64 C.J. p 562 note 25. 

^*Meiitorloii8 caae** 

In action against admlnlstraitor of 
plalntifTs deceased uncle's estate for 
value of personal services rendered 
to deceased by plaintiff, an instruc¬ 
tion that **in a meritorious case, and 
particularly where an uncle was af¬ 
flicted and sick, and where some par> 
ticular nephew performed or rendered 
necessary services.'* Jury would be 
authorized to And for plaintiff, was 
erroneous as amounting to expres¬ 
sion of opinion by court that plaintiff 
had meritorious case and was enti¬ 
tled to recover.—^Humphries v. Mil¬ 
ler. 19 S.B.2d 821. 66 GaJ^pp. 871. 
Selittlemen.t of par^s posltioa 
In action for injuries sustained 
when seaman who was lashing loose 
gear on deck was thrown by force 
of large wave, and loose gear was 
cast upon seaman, use of words 
*'mere accident" in charge improperly 
belittled seaman's position in eyes of 
jury.—Oantrill v. American Mail 
Idne^ 257 P.2d 179. 42 Wash.2d 590. 

15. CkL—'Henrich v. McCauley, 115 
S.S. 655. 154 Qa. 855. 

64 C.J. P 562 note 26. 

16. Ill.—Dime Savings 6b Trust Co 
V. Jacobson. 191 llLApp. 275. 

17. Ga.—Rountree v. Todd. 78 S.S)L2d 
499. 210 Ga. 226—'Ware v. Martin. 
74 SJ3.2d 861. 209 Ga. 506—Howard 
v. Lee. 69 S.E.2d 268. 208 Ga. 735— 
Barnes v. Bell. 58 S.S!.2d 400. 206 
Ga. 660—Daniel v. Btheredge. 81 S. 
B1.2d 181, 198 Ga. 191—Taylor v. 
Taylor, 25 S.E.2d 506, 195 Ga.. 711 


—'Willicunson v. Prather, 4 S.B.2d 
140. 188 Ga. 645—Smith v. Jones. 
194 S.E. 556. 185 Ga. 236—Thur¬ 
mond V. Billingsley. 76 S.E.2d 827. 
88 GaA.pp. 21—Aderhold v. Zim¬ 
mer, 71 S.E.2d 270, 86 Ga.App. 204 
—Roberts v. Foster, 70 S.R2d 876. 
86 Ga.App. 181—Moore v. Green. 70 
S.E.2d 782. 86 Ga.App. 70—Kirk¬ 
land V. Wheeler. 66 S.E.2d 848, 84 
OeuApp. 852—Strickland Motors v. 
State, 60 S.E.2d 254, 81 GaApp. 
824—^Pilot Freight Carriers v. 
Parks. 65 S.E.2d 746. 80 GkuApp. 
137—^Dowdle v. West Lumber Co.. 
64 S.E.2d 682. 79 GaApp. 663— 
Goldstein v. Oea. 46 S.H2d 763, 76 
Ga.App. 687—Loftin v. Carroll 
County Board of Education. 35 S.E. 
2d 309, 72 GaJlpp. 823—Pollard v. 
Walton. 190 S.EL 896. 55 Ga.App. 
353—Malcom Bros. v. Pollock. 184 
S.B. 659, 52 QaApp. 772—Continen¬ 
tal Casualty Co. v. Rucker. 179 S,E. 
269, 50 Ga.App; 694—Evans v. 

Sears. Roebuck & Co,. 176 S.E. 8'43, 
49 GaApp. 744. 

64 C.J. p 563 note 38. 

18. Ga.—Green v. Green. 168 S.E. 
266. 176 Ga. 42L 

19m Ga.—Herrin v. Bennett. 86 S.E. 
2d 146, 200 Ga. 53—Calhoun v. 
Babcock Bros. Lumber Co.. 30 S.E. 
2d 872. 198 Ga. 74—Walker v. Hor¬ 
ton. 191 S.S1 462, 184 Ga. 429—Les¬ 
ter V. Baxter. 191 S.EI 429, 184 Ga. 
868. Ill A.LJEI. 493—Millender v. 
Looper, 71 S.R2d 724, 86 GaApp. 
480—Southeastern Stages v. Smith, 
41 S.B.2d 564, 74 GaApp. 810—Por¬ 
ter V. Southern Ry. Co.. 40 S.E.2d 
438. 74 Ga.App. 546—^American 

Surety Co. v. Smith, 191 S.EI 187, 66 
GaApp. 683. 

64 C.J. p 563 note 89. 

Hypothetical statement by 'court see 
supra S 278. 


20. S.C.—Westbury v. Simmons, 86 
S.B. 764, 67 S.C. 467. 

64 CLJ. p 563 note 40. 

2L N.C.—Primrose Petroleum Co. v. 

Allen, 14 S.E.2d 402. 219 N.C 461. 
Benefits from tmildiiig of highways 
N.C.—Simmons v. North Carolina 
State Highway & Public Works 
Commission, 78 S.E.2d 808, 238 N. 
C. 532. 

22. Ga.—Rents r. Collinsv 181 S.E. 
678, 51 Ga.App. 782—McLendon v. 
City of La Grange, 171 S.E. 807, 47 
GaApp. 690. 

64 aj. p 668 note 41; 

28. Me.—Clifford L. Swan Co. v. Po- 
reU. 62 A.2d 580, 148 Ma 858. 

26b Ga-—Porter v. Southern Ry. Oo., 
40 S.E.2d 488, 74 GaApp. 646. 

25b GfL—Tork v. York, 41 SJE.2d 877, 
202 Ga. 50. 

28. Ga.—^York v. York, supra. 

64 C. J. p 563 note 42. 

27. N.C.—Newton v. Texas Oo., 105 
S.EL 488. 180 N.C. 561. 

28. Ga.—Ivey v. Louisville & N. R. 
Co.. 89 S.EL 629, 18 Ga.Appw 434. 

29. Ga.—Wyley v. Stanford, 22 Ga. 
385. 

sa Ga.—Central R. Co. T. Freeman. 
75 Ga. SSL 

31. Mass.—McKean v. Salem, 19 N. 
EL 21. 148 Mass. 109. 

32. N.C.—Thompson v. Davis, 28 S. 
EL2d 556, 223 N.C. 792. 

33. Ga.—^Morton v. Wallace. 171 8. 

B. 720, 177 Ga. 866—Kimberly ▼. 
Reed, 63 S.E.2d 208, 79 GsuApp. 
187—Riggs V. Watson, 47 S.E.2d 
900, 77 Ga-App. 62—^Borders v. 

Gladney, 4 SJ5].2d 78i6, 60 GaApp. 
692. 

64 C.J. p 563 note 48* 
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be done, as that certain other findings mtist be 
made,^* or that plaintiff is entitled to recover,^5 
or that defendant is entitled to a verdict and he 
may give illustrations which are apposite to the 
evidence and questions which the jury must con¬ 
sider.®^ He may read a charge given in a former 
trial,®® and may instruct the jury that they must 
not be influenced by the result of a former trial.®® 
It is not an expression of opinion to construe and 
charge the effect of a written contract,^® or to state 
or repeat a legal principle,^! or to discuss the 
forms of verdict for a party^® or considerations with 
respect to the measurement and determination of 
damages,^® or to submit questions which must be 
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answered if verdict is for plaintiff.^^ Where there 
is no evidence from which the jury could decide 
differently, language which might be construed as 
an expression of opinion is not error.^® 

Negligence. It is error for the trial judge to ex¬ 
press or intimate an opinion that certain facts do 
or do not amount to negligence^® or contributory 
negligence,or that defendant was guilty of acts 
of negligence,^® or that plaintiff did not take rea¬ 
sonable care for his own safety.^® He must not 
instruct as to what would be negligence or ordinary 
care in the circumstances.®® However, the court 
may properly charge the degree of care required 
under certain conditions and that the failure to ful- 


34i G^a.—Sykes v. Collins, 6>6 S.E.2d 
717, 208 Ga. 333—^Roberts v. Mc¬ 
Clellan, 55 S.E.2d 736, 80 Ga.App. 
199. 

85. Ga.—Gray v. Junction City Mfg. 
Co., 2>2 S.E.2d 847, 195 Ga. <83— 
Union Central Life Ins. Co. v. Grif¬ 
fin, 178 S.K 436, 180 Ga. 76—Palm¬ 
er V. Jackson, 62 S.E.2d 366, 82 
Ga.App. 702—^Hall Bros. Hatchery 
y. Hendrix, 83 S.E.2d 870, 72 Ga. 
App. 137. 

64 C.J. p 563 note 49. 

86. Ga—Harrison y. Durham, 78 S. 
E.2d 482, 210 Ga 187—Lawson y. 
Branch, 12 S.E.2d 641, 191 Ga 311 
—Cozart y. Johnson, 1»2 S,B. 602, 
181 Ga 837—Smith y. Northeast 
Ga Fair Ass*n, 67 S.E.2d 836, 86 
GaApp. 32—^McGee y. Bennett, 83 
S.B.2d 677, 72 GaApp, 271—Bailey 
y. Atlanta Gas Light Co., 197 S.E. 
911, 58 GaApp. 78—Gibson y. Gib¬ 
son, 178 S.E. 181, 50 GaApp. 845. 

87. Ga—Central of Georgia Ry. Oo. 
y. Anderson, 158 S.E. 388, 43 Ga 
App. 189. 

64 C.J. p 563 note 50. 

38. Ga—^Tanner y. Hinson, 118 S.E. 
680, 166 Ga 838. 

64 C.J. p 663 note 51. 

39. Ga—^Bass y. African Methodist 
Episcopal Church, 116 S.E. 816, 155 
Ga 57. 

40. Ga—^Ware y. Martin, 70 S.E.2d 
446, 209 Ga 29—Shaw y. Jones, 
Newton & Co., 66 S.E. 240, 183 Ga 
446—Green y. Metropolitan Liife 
Ina Co., 21 S.R2d 465, 67 GaApp. 
620—^Metropolitan Life Ins. Co. y. 
Marshall, 16 S.E.2d 38, 65 GaApp. 
696. 

DefliUtioxL and effect of yolmitavy 
oonveyanoe 

Portion of charge defining and giy- 
Ing legal effect of a yoluntary con- 
yeyance was not error on ground that 
it amounted to an expression of opin¬ 
ion that deed under attack was in 
fact a yoluntary conveyance.—Hoard 
y. Maddox, 42 S.E.2d 744, 202 Ga 274. 

41. Ga—Quinton y. Peck, 24 S.B.2d 


86, 195 Ga 299—^Nelson Bros. v. 
Webb, 169 S.E. Ill, 176 Ga 842— 
Criswell Baking Co. y. Milligan, 50 
S.B.2d 136, 77 GaApp. 861—Allen 
y. Allen, 80 'S.E.2d 665, 71 GaApp. 
272. 

Okl.—Sebranek y. Erlyohlavek, 163 
P.2d 630, 196 Okl. 132. 

Tex.—^ECalsey v. Humble Oil & Refin¬ 
ing Co.. Ciy.App., 66 S.W.2d 1082. 
error dismissed. 

64 C.J. p 563 note 54. 

Burden of proof 

Charge, in substance, that burden 
of proof which rested on petitioner 
was to produce evidence which was 
so strong, clear, and satisfactory as 
to leave no reasonable doubt in minds 
of jury as to his contentions was not 
objectionable on ground that it 
amounted to expression of opinion 
on part of court that petitioner had 
established his case.—^Roseman v. 
Wright, 76 S.B.2d 7, 209 Ga. 748— 
Manley y. Combs, 30 S.E.2d 485, 197 
Ga. 768. 

Bebuttal of presnmptloas 

In probate proceeding, statement in 
connection with charge on legal pre¬ 
sumption arising from proper and 
full attestation clause that such pre¬ 
sumption is rebutted by dear proof 
to contrary was not erroneous ba ex¬ 
pression of opinion as to evidence, 
but was mere statement that pre¬ 
sumption might be rebutted.—Crutch¬ 
field y. McCalUe, 5 S.R2d 38, 188 Ga. 
838. 

Effect of ooatradlctoxy testlmoiiy of 
witness 

Masa—Laagan v. Planowski, 29 N.R 
2d 700, 307 Mass. 149. 

48. Ga,—Crawley v. Selby, 67 SJl 
2d 776, 208 Gfu 530—Gray v. Wat¬ 
son, 189 S.B. 616, 64 GaApp. 886. 
followed in Robinson v. Watson, 
189 S.B. 628, 64 GaApp. 896. 

48. Ga.—Kelly v. Adams, 66 S.B.2d 
144, 84 GaA.pp. 450—Graham v. 
Frazier, 66 S.B.2d 77, 84 GaApp. 
458—City of Camilla v. May, 27 
S.B.2d 777, 70 Ga.App. 186—Caller 
way y. Pidiard, 23 S.E.2d 564, 68 
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GaA.pp. 637—Metropolitan Life 

Ins. Co. y. Marshall. 16 S.E.2d 33, 
65 Ga.App. 696—^Bignault y. Hen¬ 
dry, 199 S.E. 659, 68 Ga.App. 644— 
Cox v. Ware County, 182 S.B. 408, 
52 Ga.App. 45—^Rogers v. McKin¬ 
ley, 172 S.E. 662, 48 Ga.App. 262. 
44. Iowa.—Smith v. Dawley, 60 N. 

W. 625, 92 Iowa 312. 

45- Ga.—^Booth v. Floyd, 108 S.B. 
113, 151 Ga. 732. 

48. Ga—Lewis v. 'Williams, 51 S.B. 
2d 532, 78 GaApp. 494—Alabama 
Great Southern R. Co. v. McBryar, 
21 S.E.2d 178, 67 GaApp. 509— 
Powell y. Jarrell. 16 S.B.2d 198, 65 
GaApp. 453—Southern R. Co. v. 
Blanton, 200 S.E. 471, 69 GaApp. 
252. 

Mo.—Glgnouz y. St. Louis Public 
Service Co., App., 180 S.W.2d 784. 
64 C.J. p 562 note 33. 

Eatare or degree of negHgenoe 
CJa.—^Watson v. Riggs, 54 S.E.2d 623, 
79 GsAlPP. 784. 

47. CaL—^Mantonya v. Bratlle, 240 
P.2d 667, 109 Cal.App.2d 244. 

64 C.J. p 563 note 34. 

4a Qa—Southern Ry. Co. v. Bot¬ 
toms, 134 S.E. 824, 35 GaApp. 804. 
XnstnLotion on res ipsa loauitar 
In suit against railroad company 
for injuries allegedly caused by nut 
or tap throvm off from passing lo¬ 
comotive, instruction on res Ipsa lo- 
Quitur which assumed that, and 
amoimted to expression of opinion 
of court that, plaintiff was injtired 
by railroad or by some instrumental¬ 
ity over which railroad company had 
control, was erroneous as expressing 
opinion on disputed issue.—Alabama 
Great Southern Ry. Co. y. Hlamby, 
19>2 SJSL 467, 56 GaApp. 215. 

49. Iowa.—Whitman y. Chicago 
Great Western Ry. Co., 153 K.W. 
1023, 171 lovTa 277. 

50l Gte,—Western & A. R. R. v. Het- 
zel, 149 8.EI 876, 169 Ga. 246, con¬ 
formed bo 150 BJEL 112, 40 GkuApp. 
447. 

64 CJ. ^ 563 note 37. 
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fill such duty of care may constitute negligence or 
contributory negligence,and may present the 
contentions of the parties on the issue of negli¬ 
gence.® 2 Moreover, it is not objectionable as an 
expression of opinion for the court to state generally 
the governing legal principles and the application, 
construction, and effect of statutory provisions or 
ordinances relating to the duty of care,®^ par¬ 
ticularly where the court specifically charges that 
the jury are not to take any statement, expression, or 
act of the court as an expression of an opinion on 
the facts.®4 It has also been held that the court 
may properly charge that defendant was not ob¬ 
ligated to anticipate that plaintiff would violate the 
law,6® and may state the law applicable if negligence 
is found.®® 

**EveW or **even thoughJ^ The use of the terms 
"even” or "even though” in requested instructions 
has been held to be ground for refusing them as 
carrying with it an intimation that the jury would 
not so find;®*^ and where such an expression has 
been used, except where it was necessary to give 
point to the proposition of law being charged,®® it 
has been held to be error,®® but not fatal error.®® 
However, there is also authority that such term is 
not error when used as carrying the same meaning 
as "although” and "if.”®i 


Preparation of verdict with blanks. Preparation 
by the judge of a verdict on which the jury are to 
fill in the blanks with an instruction that they are 
not to use such verdict unless they find plaintiff 
should recover is not erroneous.®^ 

Use of same language as counsel. Use in the 
charge of the same language used by coimsel in 
the argument to the jury is not in itself error as 
an expression of opinion.®® 

Disregard of counseVs statements. An instruction 
to the jury to disregard various remarks of counsel 
is not improper as intimating an opinion on the 
merits of the case.®^ 

§ 285. Instructions on Facts or Weight and 

Sufficiency of Evidence 

a. In general 

b. Withdrawing questions or limiting 

jury 

c. Miscellaneous instructions within 

province of court 

d. Miscellaneous instructions outside 

province of court 

a. In General 

As a general rule, subject to some exceptions, It Is 
error for the trial court to give, and proper for It to 


51- Cal.—^Phillips v. Ogle Aluminum 
Furniture, 235 P.2d 867. 106 Cal. 
App.2d 650. 

Ga.—Atlantic Co. v. Taylor, 61 S.E. 
2d 204, 82 Ga.App. 361—^Edwards 
V. Atlanta, B. & C. R. Co., 10 S.E. 
2d 449, 63 Ga.App. 212—^Thomp¬ 
son V. Powell, 5 S.E.2d 260, 60 Ga. 
App. 796. 

52- Ga.—^Etheridge v. Guest, 12 S.E. 
2d 483, 63 Ga.App. 637—Southern 
Ry. Co. V. Blanton, 10 S.E.2d 430, 
63 Ga.App. 93—^Pollard v. Walton, 
190 S.E. 396, 65 GaJlpp. 353— 
Southern Ry. Co. v. Slaton, 178 S. 
E. 392, 50 Ga.App. 570. 

53. Ga.—Cox V. Nix, 75 S.B.2d 331, 
87 Ga.App. 837—Hogg v. First Nat. 
Bank of West Point, 62 S.E.2d 634, 
82 Ga.App. 861—^Morgan v. Brown, 
31 S.E.2d 208, 71 Ga.App. 401—At¬ 
lanta Iiaundries v. Goldberg, 80 S. 
B.2d 349, 71 Ga.App. 130—Callaway 
v. Pickard, 23 S.E.2d 564, >68 Ga. 
App. 637—Southern Ry. Co. v. Tu¬ 
dor, 168 S.E. 98, 46 Ga.App. 563. 
S.C.—Watson v. Coxe Bros. Lumber 
Co., 26 S.E.2d 401, 203 S.C. 125. 

Use of langoage of ordinance 
A charge in the language of an or¬ 
dinance that the operator of a vehicle 
approaching an intersection shall 
yield the right of way to vehicle 
which has Just entered the intersec¬ 


tion was not subject to the criticism 
that it amounted to an expression of 
an opinion as to the facts.—^Pilot 
Freight Carriers v. Parks, 55 S.E.2d 
746, 80 GaApp. 137. 

Be* ipsa loauitnr doctrine 
In suit for injury sustained in 
drinking beverage from bottle con¬ 
taining foreign object, charge on res 
i^sa loquitur doctrine was held prop¬ 
er and not objectionable as stating 
opinion on facts.—Gainesville Coca- 
Cola Bottling Co. V. Stewart, 179 S. 
E. 734, 51 Ga.App. 102. 

Statement as to Vehicle Code 

In action by pedestrian struck by 
defendants’ automobile while walk¬ 
ing on his right side of street which 
had no sidewalks and was located 
outside business or residential dis¬ 
trict, where trial court gave Jury defi¬ 
nitions of highway and roadway pat¬ 
terned on terms of Vehicle Code, in¬ 
struction that provision of such Code 
requiring pedestrian to walk on left 
side of roadway outside business or 
residential district does not prescribe 
on which side of highway pedestrian 
may walk, correctly stated the law 
.and indicated no opinion on the facts. 
:—Gioldi v. SartoriOi 269 P.2d 62, 119 
i Cal.App.2d 198. 

5^ Ga.—^Hogg V, First Nat Bank of 
West Point, 62 S.E.2d 634, 82 Ga. 
App. 861. 


55. Ga.—^Etheridge v. Guest 12 S.EL 
2d 483, 63 Ga.App. 637. 

56. Ga.—Georgia Automatic Gas Co. 
V. Fowler, 49 S.E.2d 660, 77 Ga. 
App. 676. 

57. Ala.—^Birmingham & A. Ry. Co. 
V. Campbell, 82 So. 646, 203 Ala. 
29*6. 

64 C.J. p 662 note 28. 

58. Ala.—Central of Georgia Ry. Co. 
V. Ellison, 75 So. 169, 199 Ala- 671. 

59. HI.—^Dowd V. Chicago City Ry. 
Co., 153 IlLApp. 85. 

06- Ill.—^Dowd V. Chicago City Ry. 
Co., supra. 

6L Ark.—May v, Missouri Pac. R. 

Co., 219 S.W. 766, 143 Ark. 76. 
Ga.—^Union Bus Co. v. McWilliams, 
191 S.E. 504, 65 Ga.App. 834. 

"Bvea. if” charge held not eig^xesslon 
of opinion 

Ga.—Atlantic Co. v. Taylor, 61 S.E.2d 
204, 82 Ga.App. 361. 

62. Ga.—Campbell v. Hallman, 124 
S.E. 41, 168 Ga. 67>4. 

Ky.—Wrenn v. Burch, 236 S.W.2d 
924, 314 Ky. 844. 

Misa—City of Jackson v. Cook, 68 
' 'S>0.2d 498, 214 Miss. 201. 

63. N.C.—Bowen v. Worthington, 132 
, S.E. 161, 191 N.C. 468. 

Okl.—Key v. British Am. Oil 
Producing Co., 167 P.2d 667, 196 
Okl. 668. 
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refuse, Instructions which charge on the facts or the 
weight or sufficiency of the evidence, or comment on the 
weight of the evidence. 

With the exception of expressions of advisory 
opinions in jurisdictions where such are permitted, 
as discussed supra § 284 a, as a general rule, it is 


error for the trial court to give, and proper for it 
to refuse, as invading the province of the jury, in¬ 
structions which charge on the facts,or the weight 
or sufficiency of the evidence,®® or comment on the 
weight of the evidence.®*^ An instruction need not 


tr.S.—Bush V. Greyhound Corp., 
CJLAla., 208 F.2d 640—New Eng¬ 
land Newspaper Pub. Co. v. Bon¬ 
ner, C.C.A.Mass., 77 F.2d 916, cer¬ 
tiorari denied 66 S.Ct 128, 296 U. 
S. 610, 80 L.Ed. 433. 

Ala.—^Kennedy v. Collins, 36 So.2d 
92, 260 Ala. 603—Guy v. Lancaster. 
34 So.2d 499, *260 Ala. 287—Berry 
V. Dannelly, 146 So. 663, 226 Ala. 
161. 

CaJ.—^In re l>opklns* Estate, 212 P. 
2d 886, 34 Cal.2d 668—Silveira v. 
Siegfried, 26 P.2d 666, 136 CaLApp. 
218. 

Conn.—^LUdd v. Burdge, 43 Au2d 752, 
1'82 Conn. 29<6. 

Pl€L—Schwartz v. Priest, 14 So. 2d 
846, 153 Fla. 468. 

Idaho.—^Idaho Gold Dredging Corpo¬ 
ration V. Boise Payette Lumber 
Co., 37 P.2d 407, 54 Idaho 766. 

Ill.—^Mueller v. New York Life Ins. 
Co., 221 Ill.App. 420—Drago v. 
Prudential Ins. Co. of America, 184 
IlLApp. 618. 

Mo.—Cahn v. Dutton, 60 Mo. 297. 
N.C.—^In re Tatum’s Will, 66 S.B.2d 
361, 233 N.C. 723. 

Or.—Bond v. Graf, 96 P.Sd 1091, 163 
Or. 264. 

Pa.—^Limes v. KeUer, 74 A.2d 181, 
365 Pa. 258. 

S.C.—Jeff Hunt Machinery Co. v. 
South Carolina State Highway 
Dept, 65 S.E.2d 260, 219 S.C 340— 
LevesQue v. Clearwater Mfg. Co., 
41 S.E.2d 92, 209 S.C. 494—^Barber 
V. Industrial Life & Health Ins. 
Co., 200 S.E. 102, 189 S.C. 108— 
Garrison v. Coca-Cola Bottling Co., 
177 S.E. 656, 174 S.a 396—Ott v. 
American Agr. Chemical Co., 172 
S.E. 304, 171 S.a 869—McCoy v. 
State BUghway Department of 
South Carolina, 169 S.R 174, 169 S. 
C. 436—Gathings v. Great Atlantic 
& Pacific Tea Co., 1'67 S.E. 652, 
168 S.C. 386. 

64 C.J. p 664 note 60—33 C.J. p 141 
note 44—^26 C.J.. p 666 note 76. 

Charges held not erroneous 
Cal.—Heple v. Kluge, 260 P.2d 694, 
114 Cal.App.2d 473—Stricklin v. 
Rosemeyer, 126 P.2d 665, 62 Cal. 
App.2d 668. 

Ga.—^Flint River Motor Car Co. v. 

Farrar, 172 S.E. 97, 48 Ga.App. 160. 
Mass.—^Beers v. O’Brien, 66 N.E.2d 
931, '316 Mass. 532. 

Mich.—Sweeney v. Adam Groth Co., 
267 N.W. 856, *269 Mich. 436. 
Mont—Wibaux Realty Co. v. North¬ 
ern Pac. Ry. Co., 64 P.2d 1176, 
101 Mont 126. 

S.C.—Harrelson v. Reaves, 66 S.E.2d 


478, 219 S.C. 394—Williams v. 

Southeastern Life Ins. Co., 14 S.E. 
2d 895, 197 S.C. 171—Hallman v. 
Cushman, 13 S.R2d 498, 196 S.C. 
402—^Hutchinson v. City of Flor¬ 
ence, 200 S.E. 73, 189 S.C. 123— 
Walker v. Life Ins. Co. of Virginia, 
178 S.E. -618, 176 S.a 158—Cantrell 
V. Claussen’s Bakery, 174 S.E. 438, 

172 S.a 490—In re Brazman’s Will, 

173 S.B. 623, 172 S.C. 188—Porter- 
Constructors V. Dixon Motor Serv¬ 
ice Co., 172 S.B. 419, 171 S.C. 896. 

64 C.J. p 564 note 60 [a]. 

66. U.S.—Jack V. Craighead Rice 
Mill. Co., C.aA.Ark.. 167 F.2d 96, 
certiorari denied 68 S.Ct 1340, 
334 U.S. 829, 92 L.Ed. 1756—Ma¬ 
jestic V. Louisville & N. R. Co., a 
C-A.Tenn., 147 P.2d 621. 

Ala.—Sovereign Camp, W. O. W., v. 

Feltman, 147 So. 396, 226 Ala. 390. 
Ark.—Gilliam v. Bradley Lumber 
Co. of Arkansas, 67 S.W.2d 695, 
188 Ark. 616. 

Miss.—^Metropolitan Life Ins. Co. v. 

Evans, 184 So. 426, 183 Miss. 859. 
S.C.—Ellis V. Kansas City Life Ins. 

Co., 197 S,E. 398, 187 S.a 8-34. 

Tex.—^Fenske v. Hartman, Civ.App., 
99 S.W.2d 631—Commercial Stand¬ 
ard Ins. Co. V. Walls, CivA.pp., 66 
S.W.2d 244. 

Wash.—^Webb v. City of Seattle, 167 
P.2d 312, 22 Was'h.2d 696, 158 A. 
L.R 810. 

64 aj. p 664 note 61—42 CJ. P 1286 
note 73—^27 C.J. p 846 note 63—9 C. 
J. p 292 note 27. 

Xnstructions held not erroneous 
Ga.—Atlantic Co. v. Farris, 8 S.E.2d 
666, 62 Ga.App. 212. 

Tenn.—^Rea Const. Co. v. Lane, 162 
S.W,2d 1033, 26 TenmApp. 126. 

Tex.—St, Louis Southwestern Ry. 
Co. of Texas v. Storey, Civ.App., 
62 S,W.2d 811, error refused. 

64 C.J. p 564 note 61 [b], 

67. U.S.—^Lynch v. Oregon Lumber 
Co., C.aA.Or., 108 F.2d 283. 

Ark.-^rient Ins. Co. v. Cox, 238 S. 
W.2d 767, 218 Ark. 804, 26 A.L.R 
2d 799—Gilliam v. Bradley Lumber 
Co. of Arkansas, -67 S.W.2d 696, 188 
Ark. 616. 

Cal.—^Beck v. Sirota, 109 P.2d 419, 
42 Cal.App.2d 551—Abelseth v. City 
I and County of San Francisco, 19 P. 
; 2d 68, 129 CaLApp. 652. 

:Pla.—^Lithgow Funeral Centers v. 

Loftin, 60 So.2d 746. 

Idaho.—Elliott V. Lee, 229 P.2d 1000, 
71 Idaho 242. 

Ky.—^Pacific Mut, Life Ins. Co. v. 
> Meade, 134 S.W.2d 960, 281 Ky. 
• 36. • 


Minn.—^James v. Chicago, St. P., M. & 
O. Ry. Co., 16 N.W.2d 188, 218 
Minn. 333. 

Miss.—Simonton v. Moore, 38 So. 2d 
94, 264 Miss. 760—Gulf, M. & N. 
R Co. V. Weldy, 8 So.2d 249, 193 
Misa 69. 

Mo.—Stupp V. Fred J. Swalne Mfg. 
Co., 229 S.W.2d 681—Philibert v. 
Benjamin Ansehl Oo., 119 S.W.'2d 
797, -342 Mo. 1239—^Hathaway v. 
Evans, App., 235 S.W.2d 407— 
Luechtefeld v. Marglous, App., 176 
S.W.2d 674—^Boehm v. Acacia Mut. 
Life Ins. Co., App., 119 S.W.2d 976 
—^Phelps v. Montgomery Ward & 
Co., 107 S.W.2d 989, 231 Mo.App. 
695—^Ducoulombier v. Baldwin, 

App., 101 S.W.2d 96—Greaves v. 
Kansas City Junior Orpheum Co., 
80 S.W.2d 228, 229 Mo.App. 668. 
Mont.—State v. Bradshaw Land & 
Livestock Co., 43 P.2d 674, 99 Mont. 
96. 

OkL—Chicago, R. I. & P. Ry. Co. v. 

Odom, 61 P.2d 1083, 178 Okl. 131. 

Or.—^Morris v, Fitzwater, 210 P.2d 
104, 187 Or, 191. 

Pa.—^Magasiny v. T. M. Smithian 
Trucking Co., 170 A. 397, 112 Fa. 
Super. 267—Solomon v. Ford, 1-64 
A. 92, 108 Pa.Super. 43. 

Tex.—^Pambrough v. Wagley, 169 S. 
W.2d 478, 140 Tex. 677—Traders & 
General Ins. Oo. v. Carlile, 161 S. 
W.2d 484, 188 Tex. 623, answer to 
certified Question conformed to 
Traders & General Ins. Co. v. Oar- 
lile, Com.App., 162 S.W.2d 751— 
Minchen v. First Nat. Bank of Al¬ 
pine, Civ.App., 268 S.W.2d 601, er¬ 
ror refused no reversible error— 
Polk County v. Howe, Civ^App., 
248 S.W.2d 189—^Perry v. Liong, 
Civ.App., 222 S.W.2d 460, error re¬ 
fused—^Branton v. Inks, Civ.App., 
149 S.W.2d 667, error dismissed, 
judgment correct—Southern Un¬ 
derwriters V. Stone, Civ.App., 144 
S.W.2d 339—^Dallas Ry. & Termi¬ 
nal Co. V. Price, Clv.App., 94 S.W. 

. 2d 884, affirmed 114 S.W.2d 869, 181 
Tex. 319—^Provident Life & Acc. 
Ina Co. of Chattanooga v. Flow¬ 
ers, Civ.App., 91 S.W.2d 8-47, error 
dismissed. 

Wash.—^Momer v. Union Pac. R. Co., 
196 P.2d 744, 31 Wash.2d 262. 
W.Va.—^Moore v. Skyline Cab, 69 S. 

E.2d 487, 134 W.Va. 121, 

'64 aJ. p 566 note 62—38 aj. P 
511 note L 

Buie not affected by statute 

The code section removing disabil¬ 
ity of a party from testifying be- 
' cause of his interest does not justify 
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expressly charge on the weight of evidence in comment, within proper limitations, is permissible 
order to be error but may impliedly do so,®^ al- practice.'^^ 
though it will not be held erroneous merely be¬ 
cause of highly technical or refined deductions.®® Consideration of facts and circumstances. The 
However, if the evidence is insuflSicient in law to court may instruct that issues may be determined by 
justify the finding of a fact, the court may so in- the facts and circumstances in evidence,and it 
struct,*^® as it may similarly instruct where there is may name facts or circumstances which the jury 
no evidence to justify the finding of a fact, as dis- may consider,^® but it must not state what the 
cussed infra § 292. Moreover, in so far as there circumstances indicate*^^ or destroy the force of 
may be a statute or constitutional provision or rule circumstances and it has been held error to 
of court providing that the court, in its charge, instruct that evidence for one of the parties is a 
may make such comment on the evidence, the testi- circumstance for the jury to consider.^® It is prop- 
mony, and the character of the witnesses as in its er to refuse a requested instruction that a certain 
opinion the interests of justice may require, such fact is a “strong*’ circumstance.^^ Where drcurn- 


an instruction to jury in violation of 
the section forbfddingr comment by 
trial court on weight of evidence.— 
Hoxie V. Hadad, 11 So.2d <693. 193 
Miss. 89'S. 

Charges lield not coauneiLts on evl- 
denoe 

U.S.—^Pittman v. Schultz, CC.A. 
Miss., 125 F.2d 82. 

Arlz.—^Pearson & Dickerson Contrac¬ 
tors V. Harrington, 137 P.2d 381, 
60 Ariz. 864. 

Ark.—^Missouri Pac. H. Co. v. San¬ 
ders. 117 S.W.2d 720, 196 Ark. 269 
—^Peterson v. Jackson, 108 S.W.2d 
040, 193 Ark. 880. 

CaL—’Kahn v. Commercial Union Fire 
Ins. Co. of New York, 60 P.2d 177, 
16 CaIAj>p.2d 42. 

Iowa.—-Kayser v. Occidental Life Ins. 
Co. of California, 12 N.W.2d 682, 
234 Iowa 810. 

Mo.—’Warning v. Thompson, 249 S.W. 
2d 835, 80 AL..R.2d 1176—New 

York Life Ins. Co. v. Feinberg, 229 
®.W.2d 631—Welch v. Thompson, 
210 S.W.2d 79, 367 Mo. 703—Whit¬ 
tle V. Thompson, 179 S.W.2d 22, 862 
Mo. 637—Mueller v. Schlen, 176 S. 
W.2d 449, 862 Mo. 180—Siemers v. 
St. Louis Elec. Terminal By. Co., 
156 S.W.2d 130, 348 Mo. 682—Dod¬ 
son V. Gate City Oil Co.. 88 S.W.2d 
866, 838 Mo. 183—Goodwin & Mc¬ 
Dowell Motor Co. V. St. Clair Au¬ 
to. Finance Co., App., 263 S.W.2d 
643—^Pibum v. Reed, App., 198 S.W. 
2d 789—^Luechtefeld v. Marglons, 
176 S.W.2d 674—Orf v. Ostmann, 
App., 170 S.W.2d 941—Williams v. 
Davis, Aipp., 168 S.W.2d 483—^Dou- 
gan V. Thompson, 160 S.W.2d 518, 
237 Mo.App. 619—Van Houten v. 
Kansas City Public Service Co., 122 
S.W.2d 868, 288 MoApp. 423— 

Schrowang v. Von Hoffmann Press, 
App., 75 S.W.2d 649, CLuashal of 
opinion denied State ez rel. Schro¬ 
wang V. Hostetter, 85 S.W.2d 417, 
337 Mo. 622—^Friedman v. Mary¬ 
land Casualty Co., 71 S.W.2d *491, 
228 Mo.App. 680—^Heier v. Funsch, 
App., 61 S.W.2d 263—^Van Orman 

V. J. C. Penney Co., App., 60 S.W. 


2d 409—Rowland v. Boston Ins. Co., 
65 S.W.2d 1011, 227 Mo.App. 697. 

Mont.—^Tanner v. Smith, 88 P.2d 6‘47, 
97 Mont. 229. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Odom. 61 P.2d 1083, 178 OkL 131— 
Oklahoma City v. Jones, 60 P.2d 
617, 177 OkL 432. 

Or.—Oregon Motor Stages v. Port¬ 
land Traction Co., 255 P.2d 558, 
198 Or. 16. 

R. I.—Steadman v. Stanton, 98 A.2d 

868 . 

S. C.—Citizens Bank of Darlington v. 
McDonald, 24 S.E.2d 869, 202 S.a 
244. 

Tex.—Gulf, C. & S. F. Ry. Co. v. Bal- 
lew, Com.App., 66 S.W.2d 659— 
Dillingham v. Currie, Civ.App., 92 
S.W.2d 1122, error dismissed—^Lib¬ 
erty Mut. ms. Co. V. Taylor, Civ. 
App., 244 S.W.2d 860—Rice v. 
Schiller, CivApp., 241 S.W.2d 330, 
afhrmed in part Schiller v. Rice, 
246 S.W.2d 607, 161 Tex. 11’6— 
American General Ins. Co. v. Wil¬ 
liams, CivApp., 222 S.W.2d 907, re¬ 
versed on O’ther grounds 227 S.W.2d 
788, 149 Tex. 1—Gillette Motor 
Transp. Ca v. Whitfield, Civ.App., 
197 S.W.2d 167, affirmed 200 S.W.2d 
624, 146 Tex. 671—’Hawkins v. Rud- 
co on & Gas Co., CivApp., 187 S. 

W.2d 230, refused for want of mer¬ 
it—Airline Motor Coaches v. Fields, 
Civ.App., 169 S.W.2d 187, reversed 
on other grounds 166 S.W.2d 917, 
140 Tex. 221—Starnes v. Campbell, 
Civ.App., 119 S.W.2d 116, error dis- 
ntiissed—State v. Blair, Civ.App., 72 
S.W.2d 927. 

Wash.—Carlson v. Whelan, 84 P.2d 
1001, 197 Wash. 104—^Devereaux v. 
Blanchard, 26 P.2d 82, 174 Wash. 
678. 

64 C.J. p 666 note 62 tb]. 

68. N.C.—Neal v. Yates, 104 S.B. 
537, 180 N.O. 266. 

64 C.J. p 666 note 63. 

69. Tex.—McCalliuu v. Houston 
Electric Co., ClvAPP.» 280 S.W. 
842. 

64 C.J. p 566 note 64. 

7<X Md.—Pennsylvania B. Co. v. 

784 


Quality Products, 189 A 200, 171 
Md. 291. 

N.C.—’Nelson v. Atlanta Home Ins. 

Co., 27 S.B. 38, 120 N.a 302. 

83 C.J. p 141 note 48—26 C.J. p 566 
note 79. 

71. CaL—Van Fleet v. Heyler, 125 P. 
2d 686, 61 Cal.App.2d 719. 

Oommeat aaid oautioa held not error 

(1) In action for damages result¬ 
ing firpm alleged nuisance created by 
manufacturer, a comment on the evi¬ 
dence by trial judge with respect to 
alleged smoke nuisance was not er¬ 
ror, especially where the judge cau¬ 
tioned the jury that they were not 
bound by the comments, and that a 
finding of an unreasonable amount of 
smoke such as interfered with the 
reasonable use of the plaintiffs* prem¬ 
ises would establish a nuisance.— 
Grzelka v. Chevrolet Motor Car Co., 
281 N.W. 668, 286 Mich. 141. 

(2) Other comments have been held 
4n accordance with, and not in viola¬ 
tion of, the court rule.—Heiman v. 
Kolle, 27 N.W.2d 92, 817 Mich. 548. 

72. Ark.—Oorpiu Jazls quoted in. 
Rutland v. P. H Ruebel 6b Co., 154 
S.W.2d 578, 581, 202 Ark. 987. 

Utah.—Olsen v. Warwood, 255 P.2d 
726. 

64 C.J. p 582 note 46. 

73. Ark.—Carpus Juris quoted in. 
Rutland v. P. H. Ruebel & Co., 154 
S.W.2d 678, 681, 202 Ark. 987. 

Or.—Oja V. Le Blajic, 203 P.2d 267, 
185 Or. 338. 

64 C.J. p 582 note 47. 

74. Ark.—Corpus Juris quoted in. 
Rutland V. P. H. Ruebel & Co., 164 
S.W.2d 678, 681, 202 Ark. 987. 

Iowa.—Boston v. Keokuk Electric 
Co., 221 N.W. 508, 206 Iowa 758. 

75. Ark.—Gozpus juris quoted in. 
Rutland V. P. H. Ruebel & Co., 154 
S.W.2d 578, 581, 202 Ark. 987. 

64 C.J. p 582 note 49. 

73. Okl.—’Miskovsky v. Vrba, 177 P- 
614, 74 OkL 123. 

77. Mo.—Edwards v. St. Louis & S. 
F. R. Co., 149 S.W. 321, 166 Mo. 
App. 428. 
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stantial evidence is a material factor in one party^s 
case, it is improper for the court to instruct that 
the facts may be shown by the circumstances.^* 

Definition of terms. The court may define words 
or phrases necessary to enable the jury to render a 
verdict,*^* but, in doing so, it must not give defini¬ 
tions which may be construed as on the weight of 
evidence.*® Where the court is authorized to con¬ 
strue words, it may expound their meaning in the 
charge,*^ explain the meaning of ordinary words 
used in their usual and conventional sense,** and, 
when a word has several meanings, it is not error 
for the court to direct the jury to inquire in what 
sense it was used by a witness,** but it must not 
instruct as to the meaning of words used in the 
testimony of a witness.*^ 


b. Vj^thdrawiiig Questions or Idmitmg Jury 

(1) In general 

(2) Determining questions of fact 
(1) In General 

An Instruction which in effect deprives the Jury of 
the right to determine an issuable question of fact is 
error; and under such circumstances it is improper to 
give Instructions which In effect direct a verdict or 
finding, or which are peremptory or mandatory- 

An instruction which in effect deprives the jury of 
the right to determine an issuable question of fact,*® 
as by excluding from the jury’s consideration is¬ 
sues which there is evidence to support,** or by 
improperly limiting the jury in their consideration 
of the evidence or in their rendition of a verdict,*^ 
is error. Thus, a charge making conclusive that 


78. Tex.—San Antonio & A. P. Ry. 
Co. V. McGill, Civ.App., 202 S.W. 
3S8. 

79. Mo.—^Menke v. Rovin, 180 S.W. 
2d 24, 352 Mo. 826. 

Ohio.—Ott V. Schneiter, 10 NJB3.2d 
947, 56 Ohio App. 359. 

Tex:—Leyendecker v. Hjarlow, Civ. 
App., 189 S.W.2d 706, refused for 
want of merit—^Baker v. Walston, 
CivJlpp., 141 S.W.2d 409, error dis¬ 
missed, judgment correct—Citizens* 
Mut. Life Ass’n v. Kennedy, Civ. 
App., 57 S.W.2d 265. 

•V7is.—Egan v. Travelers Ins. Oo., 278 
N.W. 68. 224 Wis. 596. 

64 O.J. P 582 note 58. 

80. Mo.—Norris v. Bristow, 219 S. 
W.2d 867, 858 Mo. 1177, 11 A.L.R 
2d 725—Kopp V. Moffett, 167 S. 
W.2d 87, 287 Mo-App. 875. 

N.T.—Lipson V. Bradford Dyeing 
Ass'n of U. S.. 42 N.T.S.2d 577, 266 
App.Div. 596. 

Ohio.—^Frederick A. Schmidt Co. v. 
Voelgor, 6 Ohio Supp. 422, affirmed 
Voelger v. EVederlck A. Schmidt 
Co., 199 N.B1. 222, 61 Ohio APP. 81. 
Pa^_^Baker ▼. Voco Tele-Music Oorp., 
Com.Pl., 94 Pitt8b.Leg.J. 429. 

Tex.—American Surety Co. of New 
York V. Ritchie, Civ.App., 182 S.W. 
2d 501, error reil^sed. 

Utah.—Olsen v. S. H. Kress & Co., 48 
P.2d 430, 87 Utah 51. 

64 C.J. p 582 note 54. 

Definitions held not ohjeotionahle 
(1) In general.—^Bennett v. Hood, 
Tex.Clv.App., 238 S.W.2d 687—Cole¬ 
man Production Credit Ass*n v. Ma¬ 
han, Tex.Civ.App., 168 S.W.2d 908— 
Yellow Cab Co. v. Underwood, Tex. 
Civ.App., 144 S.W.2d 291, -error dis¬ 
missed. Judgment correct—Went¬ 
worth V. Collins, Tex.Civ.App., 116 S. 
W.2d 442, error dismissed—JSalsey v. 
Humble Oil & Refining Co., Tex.Civ. 
App., 66 S.W.2d X082, error dismissed 
—64 aJ. p 582 note 54 [aJ. 


<2) Contributory negligence. 

HI.—Smith V. Seelbach, 84 N.B.2d 
684, 386 m.App. 480. 

Ohio.—Sweeney v. Schneider, 53 N.E. 
2d 820, 73 Ohio App. 157. 

(3) **Permanent incapacity."— 
Southern Underwriters v. School¬ 
craft, Tex.Clv.App., 139 S.W.2d 880, 
modified on other grounds 158 S.W.2d 
991, 131 Tex. 323. 

(4) Phrase "irrecoverable loss of 
use** of hand or foot as used in dis¬ 
ability clause of life policy.—Pacific 
Mut Life Ins. Co. of California v. 
BerryhiU, Tex.Clv.App., 69 S.W.2d 
784, error refused. 

81. Mass.—Cobb V. Covenant Mut 
Ben. Assoc., 26 NSI 230, 153 Mass. 
176, 25 Am.S.R 619, 10 LRJt 666. 

64 C.J. p 582 note 55. 

82. Tex.—^Houston, etc., R Co. v. 
Roberts, 109 S.W. 982, 60 Tex.Civ. 
App. 69. 

83. Qa.—^Medlock v. Miller, 19 S.E. 
978, 94 Ga. 652. 

84. Mass.—Smith v. Plant 103 N.E. 
58, 216 Mass. 91. 

85. Ala.—American Life Ins. CO. v. 
Anderson, 21 So.2d 791, 246 Ala. 
588. 

OaL—^Tesone v. Reiman, 255 P.2d 48, 
117 Cal.App.2d 211—Wilson v. Zorb, 
56 P.2d 661, reheard 69 P.2d 693, 16 
CaLApp.2d 626—Stuart v. Preston, 
39 P.2d 441, 2 Cal.App.2d 310— 
Barthelmess v. Cavalier, 38 P.2d 
434, 2 Cal.App.2d 477. 

Colo.—City and County of Denver v. 
Stutzman, 88 P.2d 1071, 95 Colo. 
165. 

UL—Walters v. Checker Taxi Co., 60 
N.lL2d 260, 825 IlLApp. 678. 

Mo.—^Daams v. Ploumoy, App., 119 S. 
W.2d 482—Scott v. Kansas City 
Public Servi<» CO., App., 116 S.W.2d 
518. 

N.H.—Smith V. Boston & M. R R, 177 
A. 729, 87 N.H. 246. 

N.Y.—Gubemick v. Uliano, 296 N.Y. 
S. 612, 261 App.Div. 826—Barth v. 


Drago, 272 N.T.S. 109, 242 App. 
Div. 631. 

W.Va.—^lacuone v- Pietranton, 77 S. 
SI.2d 884. 

64 C.J. p 566 note 65, p 568 notes 75, 
76. 

Xnstmotions properly refused 
U.S.—Fifth & Walnut, Inc. v. Loew*s 
Inc., C.A.N.Y., 176 P.2d 687, certio¬ 
rari denied 70 S.Ct 242, 388 U.S. 
894, 94 L.Bd. 549, rehearing denied, 
70 S.Ct 847, 338 U.S. 940, 94 L.HcL 
580. 

Mass.—Krinsky v. Whitney, 54 N.R 
2d 86, 315 Mass. 661. 

64 C.J. p 566 note 65 Cb]. 

Xnstamotioiui held not to wUbdraw is¬ 
suable qusstioiis 

U.S.—Virginian By. Co. r. SSarly, C.C. 

A-W.Va., ISO P.2d 648. 

Cal.—Barnett v. Furst 222 P.2d 470, 
99 Cal.App. 2d 767. 

Conn.—Marra v. Kaufman, 58 A.2d 
736, 184 Conn. 622—Curcdo v. Good¬ 
win, 18 A.2d 360, 127 Conn. 483— 
Amato V. Desentt 169 A. 611, 117 
Conn. 612. 

Ga.—^Barnett v. Whatley, 75 S.E.2d 
667, 87 GaApp. 860—^Southeastern 
Stages V. Smith, 41 S.K2d 554, 74 
Ga.App, 810—Cole v. Pepsi-Cola 
Bottling Co., 15 S.E.2d 543, 65 Ga. 
App. 204. 

1^0.—Irby V. St. Louis Public Service 
Co., App., 82 S.W.2d 118. 
yt. —Anair v. Mutual Life Ins. Cow of 
N. Y„ 42 A2d 428, 114 Yt. 217, 
159 A.L.R 547. 

64 C.J. p 666 note 65 [cj. 

86. Mont.—Borden v. Lynch, 87 P. 
609, 34 Mont 503. 

27 OlJ. P 845 note 65. 

87. U.S.—J. BL Riley Inv. Co. v. 
Sakow. C.CA.Alaska, 98 F.2d 8. 

Cal.—Clarke v. Volpa Bros., 124 P.2d 
377, 61 OBa.App.2d 173. 

Conn.—Ladd v. Burdge, 43 A.2d 752, 
132 Conn. 296. 

GCL— 'Ptfl.il V. Garmoxi, 63 S.B,2d 267, 
88 GkLApp. 269. 


fifi r* .T a —so 
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which is only evidential is erroneous.^® So also, 
where the evidence is conflicting, it is error to tell 
the jury that they must find certain facts or for 
a party designated if they believe certain wit¬ 
nesses,*^ or if they believe the evidence;** like¬ 
wise, that certain facts or testimony in evidence 
should be disregarded,* ^ or that the determination 
of the case must be reached from the whole evi¬ 
dence, and not from one or more sentences alone.** 


It is incorrect to state to the jury that "they would 
be obliged to take the evidence as submitted by 
plaintiff,”** or if they believe certain facts they 
"ought to find from that,”*^ or that they "cannot 
lightly brush aside such testimony.”** 

Directing verdict or certain findings. When facts 
are in dispute and the issue is for the jury, it is 
improper for the court to give instructions which in 
effect direct that a certain verdict or certain facts 
be found,** or to give instructions which are in ef- 


Ma9S.—Mansfield v. Spear, 48 N.E.2d 
677, 313 Mass. 685. 

Mo.—Van Houten v. Kansas City 
Public Service Co., 122 S.W.2d 868, 
233 Ma.App. 423. 

Or.—Printing Industry of Portland 

V. Banks, 46 P.2d 596, 150 Or. 554. 
Tex.—^Fambrough v. Wagley, 169 S. 

W. 2d 478. 140 Tex. 677. 

64 C.J. p 567 note 66. 

ZnstructLoiui properly xefased 
Mont.—^Broberg v. Northern Pan. Ry. 

Co., 182 P.2d 851, 120 Mont. 280. 

64 aj. p 667 note 66 [b]. 

XiurtmoUoiu held not enrroiiooiui 
Ga,.—Kimbrough v. Rutherford, 28 
S.R2d 370, 70 Ga.App. 294. 

Mo.—Philibert v. Benjamin Ansehl 
Co., 119 S.W.2d 797, 342 Mo. 239. 
Ooadltioma. sulmilssloii of evidence 
held not ezxmr 

Where the trial Judge submitted to 
the jury certain testimony and in¬ 
structed them to disregard it if they 
considered it as an offer of compro¬ 
mise, but that it might be considered 
if they thought it an attempt to 
bribe, the conditional submission of 
the evidence was not error because 
the judge was warranted in submit¬ 
ting the evidence to the jury as an 
offer to bribe.—Hager v. HS^er, 13 
Tenn.App. 23. 

88. Ill.—McMahan v. Daugherty, 21 
N.E.2d 60, 300 IlLApp. 615. 

64 C.J. p 568 note 67. 

88w Gtsu —Jarrett v. Arnold, 30 Oa. 
323. 

64 C.J. p 668 note 68. 

90. Ala—Southern Ry. Co. v. Sher¬ 
rill, 167 So. 731, 232 Ala 184— 
Adams v. Rish, 10 So.2d 45, 30 Ala 
App. 566. 

64 C,J, p 568 note 69. 

91. Mo.—^Boyer v. Baldwin. App., 106 
S.W.2d 21, opinion quashed on oth¬ 
er grounds State ex reL Baldwin v. 
Shain, 125 S.W.2d 41. 

64 C.J. p 568 note 70. 

XnstmctioiL hM not eiroiieoiiB 
Ga—Georgia Power Co. v. Chapman, 
168 S.R 131, 46 GaAlPP. 582. 

92. Ala—Riddle v. Webb, 18 So. 823, 
110 Ala 599. 

64 C.J. p 568 note 71. 

93. Conn.—^Warner v. McLay, 103 
A. 113, 92 Conn. 427. 


94b N.C.—Tumage v. Austin, 119 S. 
R 359, 186 N.C. 266. 

96. Ind.—^American Ins. Co. of New¬ 
ark, N. J., V. Paggett, 128 N.R 468, 
73 IndJLpp. 677. 

96. Ala—U. S. Fidelity & Guaranty 
Co. V. Miller, 179 So. 239, 235 Ala 
340. 

Ark.—Smith v. Hopf. 240 S.W.2d 2, 
219 Ark. 127. 

Conn.—^Whitney Frocks v. Jobrack, 
66 A.2d 607, 135 Conn. 529—Schiavo 
V. Cozzolino, 57 A 2d 723, 134 Conn. 
388, 3 A.L.R.2d 214. 

D.C.— Ward v. S. Kann & Sons Co., 
Mun.App., 47 A2d 785. 

Ga—Stonecypher v. Elliott, 182 S.E. 
587, 181 Ga 438—Hill v. Hill, 190 
S.E. 411, 55 GaApp. 600—Para¬ 
mount lEhiblix Corporation v. Trav¬ 
elers* Indemnity Co., 173 S.B. 873, 
49 Ga.App. 1. 

m.—Horton v. Mozin, 92 N.E.2d 671, 
341 IlLApp. 66—^Dees v. Moore, 81 
N.B.2d 772, 335 IlLApp. 31S-^pelr- 
ing V. Chicago & E L R. Co., 60 
N.B.2d 267, 325 IlLApp. 676. 

Mo.—^Blankenship v. St. Louis Public 
Service Co., 71 S.W.2d 723—Eagan 
V. Prudential Ins. Co., App., 107 
S.W.2d 133, quashed on other 
grounds State ex rel. Prudential 
Ins. Co. of America v. Shain, 119 
S.W.2d 309, 342 Mo. 1049. 

Neb.—^Hansen v. Village of Ralston, 
22 N.W.2d 719, 147 Neb. 251. 

N.C.—Bryant v. Murray, 79 S.E.2d 
243. 239 N.C. 18. 

Okl.—^Black v. Warren, 62 P.2d 88, 
178 Okl. 216. I 

Pa—dose V. Derbyshire, 68 A2d 456, 
165 PaSuper. 419. 

64 C.J. p 668 note 77. 

Charge held In effect directing verdict 
Action of court in verbally charg¬ 
ing jury with hypothesis to find for 
defendant and then adding that form 
of verdict would be that jury find is¬ 
sues in favor of defendant should be 
treated as directing verdict for de¬ 
fendant.—0*Bar V. Southern Life & 
Health Ins. Co., 168 So. 580, 232 Ala 
459—Watts V. Metropolitan Life Ins. 
Co., 100 So. 812, 211 Ala 404. 
fiutrnctions properly refused 
Ark.—E. L. Bruce Co. v. Corbett, 69 
S.W.2d 270, 188 Ark. 962. 

Cal.—^Moran v. Zenith Oil Co., 206 P. 
2d 679, 92 Cal.APP.2d 236—Martin- 
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dale V. Atchison, T. & S. P. Ry. Co., 
201 P.2d 48, 89 Cal.App.2d 400. 

IlL—Westinghouse Elec. Elevator Co. 
V. La Salle Monroe Bldg. Corp., 70 
N.E.2d 604, 395 IlL 429. 

Iowa—^Thomas v. Charter, 278 N.W. 
920, 224 Iowa 1278. 

RI.—Gallo V. American Egg Co., 72 
A2d 166, 76 R.I. 450. 

Tena—Gkiris v. Eberling, 71 S.W.2d 
215, 18 Tenn.App. 1. 

Charges not In effect directing vurdlct 
or finding 

U.S.—^Hawn v. Pope & Talbot, D.C, 
Pa, 99 F.Supp. 226—^Longo v. Yel¬ 
low Cab Co., D.C.Pa, 79 F.Supp, 
478. 

Ala—Bahakel v. Great Southern 
Trucking Co., 31 So.2d 75, 249 Ala 
368—^Bradley v. Ballentine, 20 So. 
2d 606, 246 Ala 271—Shows v. 
Brunson, 169 So. 248, 229 Ala 682. 
Cal.—Carney v. RKO Radio Pictures, 
178 P,2d 482, 78 CaJiApp.2d 659— 
Kirack v. City of Eureka 158 P.2d 
270, 69 CaLApp.2d 134. 

Conn.—^Marra v, Kaufman, 58 A2d 
736, 134 Conn. 622. 

Ga—^Baldwin v. Georgia Automatic 
Gas Co., 70 S.E.2d 108, 86 GaApp. 
767—^Maner v. Dykes, 190 S.B. 189, 
55 GaApp. 436, transferred 189 S. 
E. 699, 188 Oa 118, transferred 184 
S.E. 438, 52 GaApp. 716—Hammon- 
tree v. Moreland 179 S.E. 165, 50 
GaApp. 623—Mutual Ben. Health 
& Accident Ass'n of Omaha Neb., 
v. Bell, 176 S.Bl 124, 49 GaApp. 
640. 

m.—^Live Stock Nat. Bank of Chicago 
V. Cummings, 59 N.E.2d 350, 824 HI. 
App. 612—Bobalek v. Atlass, 43 N. 
E.2d 684, 815 IlLApp. 514—Doran 

V. Boston Store of Chicago', 30 N. 
B.2d 778, 307 IllJVj;>p. 466. 

Iowa—In re Corbin’s Estate> 17 N. 

W. 2d 417, 235 Iowa 664—^In re Da¬ 
vis' Estate, 248 N.W. 497, 217 Iowa 
509. 

Ky.—Moiisurger v. Bek Miller Con¬ 
tract Co., 240 S.W.2d 641-^efCer- 
son Standard Life Ins. Co. of 
Greensboro, N. C., v. Hewlett, 210 
S.W.2d 362, 807 Ky. 171. 

Md.—Wathen v. Pearce, 8 A.2d 486, 
175 Md. 651. 

Mo.—Schonwald v. F. Burkart Mfg. 
Co., 202 S.W.2d 7, 356 Mo. 436— 
Hogsett V. Smith, App., 229 S.W.2d 
I 20—Lanasa v. Downey, App., 201 
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feet peremptory87 or which are mandatory in char¬ 
acter,^^ or general affirmative charges and a 
charge which in effect authorizes a verdict for one 
party, although the preponderance of evidence may 
be otherwise, is error.i However, when a fact is 
conclusively established, a peremptory instruction 
so to find is not on the weight of evidence.^ 

Stating effect of evidence. It is improper for the 
court to charge on the effect of facts or testimony 
in evidence where such is a question for the jury,3 
or to state that the evidence shows or does not show 
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certain facts and instructions of such a nature 
are properly refused.® However, a mere reference 
to a dispute in the testimony is not an erroneous 
charge on the effect of evidence;® and the state¬ 
ment of the legal effect of the evidence is not im¬ 
proper or error as constituting a comment on the 
evidence.^ It has been held that a reference to 
authorities cited by counsel "as being so like this 
case in its facts” is a charge on the effect of evi¬ 
dence in that the jury might compare the earlier 
cases with the one on trial.® 


S.W.2d 179—Christman v. Relch- 
holdt. App., 160 S.W.2d 527—Arn¬ 
old V. Brotherhood of Liooomo-tive 
Firemen and Bnglnemen, 106 S.W. 
2d 32, 232 Mo.App. 325—Greer v. 
St. Louis Public Service Co., 87 
S.W.2d 240, followed in 87 S.W.2d 
247—^Elrst Nat. Bank v. Aquamsi 
Land Co., App., 70 S.W.2d 90, cer¬ 
tiorari quashed State ex rel. 
Aquamsi Land Co. v. Hostetter, 79 
S.W.2d 463, 336 Mo. 391. 

Nev.—Building Trades Council of 
Reno v. Thompson, 234 P.2d 581, 68 
Nev. 384, 32 A.L.R2d 324. 

N.M.—Stewart v. Oberholtzer, 258 
P.2d 369, 57 N.M. 253. 

Okl.—^Rosier v. Metropolitan Life Ins. 
Co., 168 P.2d 302, 197 Okl. 35. 

Tenn.—^Rice-Stix Dry Goods Co. v. 
Self, 101 S.W.2d 132, 20 TennuApp. 
498. 

W.Va.—Peck v. Bez, 40 S.BL2d 1, 129 
W.Va. 247. 

64 C.J. p 668 note 77 [a]. 

97. U.S.—Spellman v. American 

Barge Line Co., CA^Pa., 176 F.2d 
716. 

Ala.—Key v. Dozier, 42 So.2d 264, 252 
Ala. 631—^U. S. Fidelity & Guaranty 
Co, V. Miller, 179 So. 239, 235 Ala. 
340. 

Ark.—Arkansa.s-Louisiana Gas Co. v. 
PhUlips, 117 S.W.2d 349, 196 Ark. 
278. 

DL—Poteraske v. Illinois Meat Co., 
97 N.B.2d 475, 342 DLApp. 555. 

Ky.—^Reneman v. Clover Splint Coal 
Co., 134 S.W.2d 978, 281 Ky. 67. 

Miss.—TJnited Novelty Co. v. Daniels. 
42 So.2d 396—Gunter v. Viverett, 
8 So.2d 247, 193 Miss. 206—Dur- 
rett V. Mississipian Ry. Co., 158 
So. 776, 171 Miss. 899. 

Mo.—^Lindhorst v. Curtis Mfg. Co., 
App., 106 S.W.2d 972. 

N.H.—BufiCum v. Buifum. 196 A. 679, 
89 N.H. 210. 

Or.—Frangos v. Kdmunds, 173 P.2d 
696, 179 Or. 677. 

Tenn.—D. M. Rose & Co. v. Snyder, 
206 S.W.2d 897, 185 Tenn. 499— 
Mutual Life Ins. Co. of New Tork 
V. McDonald, 150 S.W.2d 716, 25 
TennApp. 50. 

64 C.J. p 569 note 78. 

Almost peremptory instmotioii 
In action for injuries to one bitten 


by defendant’s dog, which defendant 
admitted was vicious and had bitten 
plaintiff, instructions amounting to 
almost peremptory direction to find 
for plaintiff were not erroneous.— 
Burke v. f^scher. 182 S.W.2d 638, 
298 Ky. 157. 

Charges held not peremptory in effect 
Ill.—Nagel V. Village of East Hazel- 
crest, 106 N.E.2d 838, 347 IlLApp. 
338—Goldberg v. Capitol Freight 
Lines, 41 N.B.2d 302, 314 lUApp. 
347, affirmed 47 N.E.2d 67, 382 Ill. 
283—^Brlgnall v. Merkle, 28 N.E.2d 
311, 306 I11.APP. 137. 

Ind.—Allman v. Malsbury, 65 N.E.2d 
106, 224 Ind. 177—Pennsylvania R. 
Co. V. Sargent, 83 N.E.2d 793, 119 
Ind.App. 196—^Watts v. Sorenson, 
8 N.B.2d 107, 103 IndApp. 882. 

Ky.—^Kentucky & W. Va. Power Co. v. 
Kilbum, 201 S.W.2d 896, 304 Ky. 
635—Bailey v. Hall, 175 S.W.2d 
612, 295 Ky. 740—Smith v. Treacy, 
172 S.W.2d 670, 294 Ky. 680—By¬ 
bee Bros. V. Imes, 155 S.W.2d 492, 
288 Ky. 1—Nall v. Phelps, 147 S.W. 
2d 1039, 285 Ky. 322. 

Miss.—Paine v. Dimijian, 29 So.2d 
326, 201 Miss. 522—^Wade-Stevens 
Lumber Co. v. Addy, 194 So. 303, 
187 Miss. 851. 

Mo.—^Arnold v. Brotherhood of Lo¬ 
comotive Firemen and Engrinemen, 
106 S.W.2d 32, 232 Mo.App. 325— 
McGee v. St. Joseph Belt Ry. Co., 
93 S.W.2d 1111, 283 Mo.App. 111. 

64 C.J. p 569 note 78 [a]. 

98. Ind.—Home Ins. Co. v. MJathis, 
32 N.E.2d 108, 109 Ind.App. 25— 
Pawlisch V. Atkins, 182 N.R 636, 
96 Ind.App. 132. 

Xnstraotlons held not mandatory 
Ill.—Bobalek v. Atlass, 43 N.E.2d 584, 
315 IlLApp. 514. 

Ind.—Allman v. MaJsbury, 65 N,E.2d 
106, 224 Ind. 177—Riechmann v. 
Reasner, 51 N.E.2d 10, 221 Ind. 628 
—Huntington Post No. 7, the Ame3> 
ican Legion, Dept, of Ind. v. Arn¬ 
old, 109 N.E.2d 98, 123 IndApp. 160. 
N.J.—Cleary v. City of Camden, 192 
A. 29, 118 N.J.Law 215, affirmed 
196 A. 455, 119 N.J.Law 387. 

64 C.J. p 569 note 79 [a]. 

99. Ala—Birmingham Elec. Co. v. 

^ Jones, 176 So. 203, 284 Ala 690— 
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Lane v. Henderson, 167 So. 270, 232 
Ala 122—Louisville & N. R. Co. v. 
Germany, 176 So. 837, 27 AlaApp. 
595. 

64 C.J. p 569 note 80. 

Instmotions properly refused 
Ala—Street v. Street, 22 So-.2d 35, 
246 Ala 683—Southern Ry. Co. v. 
Williams, 10 So.2d 273, 243 Ala 
429—North Carolina Mut. Life Ins. 
Co. V. Coleman, 26 So.2d 114, 32 Ala 
App. 287, certiorari denied 26 So.2d 
120, 248 Ala 82. 

L Ga—Smith v. Marbut-Wllliams 
Lumber Co., 139 S.R 590, 37 Ga. 
App. 239. 

2. Tex.—^Bishop v. Millers’ Indemni¬ 
ty Underwriters, Civ.App., 264 S. 
W. 411. 

3. Iowa—^Philpott V. Jones, 146 N. 
W. 869, 164 Iowa 730. 

64 C.J. p 573 note 13. 

4. Ala—^Motor Terminal & Transp. 
Co. V. Millican, 12 So.2d 96, 244 Ala 
39. 

Ind.—^Minninger v. New Tork Cent. R. 
R., 109 N.E.2d 104, 123 IndApp. 
838. 

64 C. J. p 573 note 14. 

5. Ark.—Mahor v. EAnsas City 
Southern Ry. Co., 223 S.W. 388, 145 
Ark. 111. 

64 C.J. p 673 note 16. 

6. Ala—BeaU v. James Folmar Sons 
& Co., 26 So. 1, 122 Ala 414. 

7. Mo.—^Bloecher v. Duerbeck, 62 S. 
W.2d 563, 333 Mo. 369, 90 AL.R. 
40—Stanton v. Jones, 69 S.W.2d 
648, 832 Mo. 631—Jarrett v. St. 
Francois County Finance Co., App., 
186 S.W.2d 866—Luechtefeld v. 
Marglous, App.. 176 S.W.2d 674— 
Van Houten v. Kansas City Public 
Service Co., 122 S.W.2d 868, 233 
Mo.App. 428—Bornhoft v. City of 
Jefferson, App., 118 S.W.2d 93, opin¬ 
ion quashed in part on other 
grounds State ex reL City of Jef- 

I farson v. Shain, 124 S.W.2d 1194, 
344 Mo. 57. 

S.C.—^Harrelson v. Reaves, 65 S.E.2d 
478, 219 S.C. 394. 

Liegal effect of evidence generally see 
infra S 296. 

8. Ala—^Moore v. Robinson, 62 Ala 
537. 
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(2) Determining Questions of Fact 

(a) In general 

(b) Amount of verdict 

(a) In General 

An Instruction which directly or Impliedly deter¬ 
mines an Issuable question of fact is error and properly 
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refused; and the rule has been applied to questions of 
fact relating to negligence, contributory negligence, exist¬ 
ence of agency or other relationship, speed of vehicles, 
and other matters. 

An instruction which directly or impliedly deter¬ 
mines an issuable question of fact is error,^ and is 
properly refused, if requested.^® Thus, where the 


9. XJ.S.—■Xioew's, Inc. v. Cole, C.A- 
Cal., 186 F.2d 641, certiorari denied 
Cole V. ljoew*s, Inc., 71 S.Ct 570, 
340 U.S. 954, 95 L-Ed. 688—Spell¬ 
man V. American Barge Line Co., 
C.A.Pa., 176 F.2d 716—New York 
Life Ins. Co. v. Gamer, C.C.A.Mont., 
90 F.2d 817, reversed on other 
grounds 58 S.Ot 500. 303 U.S. 161, 
82 L.Bd. 726, 114 A.L.R. 1218—U. 
S. V. Coward, aaA.S.C., 76 F.2d 
876. 

Ala.—^Montgomery City Lines v. 
Scott, 26 So.2d 200, 248 Ala. 27— 
Winn V. Cudahy Packing Co. of 
Alabama, 4 So.2d 135, 241 Ala. 581. 

Ariz.—Glenn v. Chenowth. 226 P-2d 
165, 71 Ariz. 271. 

Ark.—Holmes v. Metropolitan Life 
Ins. Co., 60 S.W.2d 557, 187 Ark. 
388. 

Cal.—Tice v, Kaiser Co., 226 P.2d 624, 
102 CaLApp.2d 44—^Milton v. Los 
Angeles Motor Coach Co., 128 P.2d 
178, 53 ChI.App.2d 566—Scandalis 
y. Jenny, 22 P.2d 545, 132 CaIA.ppw 
807. 

Colo.—City and County of Denver v. 
Stutzman, 33 P.2d 1071, 95 Cblo. 
165. 

Conn.—Danahy v, Cuneo, 33 A.2d 182, 
130 Conn. 213. 

Ga.—Lokey v. Lokey, 60 S.SX2d 569, 
82 GcuAdp. 171—Calfee v. Jones, 
188 S.& 307, 54 GaAppv 481. 

m.—Walters v. Checker Taxi Co., 60 
N.D.2d 260, 325 IlLApp. 678—May 
V. Marty, 56 N.S}.2d 640, 828 IlL 
App. 656. 

Ky.—^Wathen v. Mackey, 187 S.W.2d 
1000, 300 Ky. 116. 

Me.—Springer v. Barnes, 14 A.2d 503, 
137 Me. 17. • 

Mass.—Shaw v. Victoria Coach Line, 
SO N.B.2d 27, 814 Mass. 262—Ball 
V. Forbes, 49 N.S}.2d 898, 814 Mass. 
200 . 

Miss.—Sanslzig v. Thomas, 62 So.2d 
478, 211 Miss. 727^effer8on v. 
Yazoo & M. V. R. Ca, 15 So.2d 681, 
195 Miss. 450. 

Mo.—Stoner v. New Yoiik Life Ins. 
Co., App., 90 S.W.2d 784. 

N.BL—Savoie v. Littleton Const. Co., 
67 A.2d 772, 95 N.H. 67. 

NT.J.—^Independent iStna Sprinkler 
Corporation y. Morris, 175 A. 102, 
114 N.J.Law 23. 

N.Y.—Connor v. Btotley, 58 N.Y.S.2d 
878, 269 App.Dlv. 1003—Tauber v. 
Home Owners* Loan Oorp., 46 N.Y. 
S.2d 293, 267 App.Dlv. 766—Stieg- 
lltz v. Stewart, 300 N.Y.S. 203, 262 
App.Dlv. 378—^Albert v. Smith, 291 
N.Y.S. 371, 249 App.Dlv. 643—Gig- 


Uo V. New York Telephone Co.. 265 
N.Y.S. 360, 238 App.Dlv. 603—Kar¬ 
asik V. Langelier Mfg. Co., 82 N. 
Y.S.2d 860—Sails v. Murray, 28 N. 
Y.S.2d 171. 

N.C.—City of Shelby v. Lackey, 72 S. 

K.2d 757, 236 N.C. 369. 

Ohio.—Johnson v. Hastem Ohio 
Transport Corp., 60 N.B.2d 1003, 
72 Ohio App. 172—^Madison v. Cale- 
donian-American Ins. Co. of New 
York, App., 43 N.B.2d 246. 

Or.—Snyder v. Portland Traction Co., 
185 P.2d 563, 182 Or. 844. 

Pa.—McCaulif v. Griffith, 168 A. 636, 
110 Pa.Super. 522. 

R. L—Gryglel v. Grygiel, 18 A.2d 235, 
64 R.L 444. 

S. C.—BAyes v. Atlantic CoaAt Line 
H. Co., 13 S.R2d 921, 196 S.a 386 
—Hack V. Metz, 176 S.K. 314, 173 
S.a 413, 95 A.L.R. 196. 

Tex.—^Texas Bmp. Ins. Ass*n v. Hat¬ 
ton, ClvA.pp., 252 S.W.2d 764, re¬ 
versed on other grounds, Sup., 265 
S.W.2d 848—City of Houston v. 
Woolrldge, Civ.App., 241 S.W.2d 
641, refused no reversible error— 
Bednlck v. Messlmer, Civ.App., 181 
S.W.2d 1014. 

Vt.—^Tetreault v. Campbell, 61 A.2d 
691, 116 Vt 369. 

Wash.—Heber v. Puget Sound Power 
& Light Co., 208 P.2a 886, 84 Wash. 
2d 231. 

Wls.—Krudwig v. Koepke, 270 N.W. 
79, 223 Wis. 244. 

64 CJ. p 669 note 83—42 C.J. p 1285 
note 76. 

**The limitation upon the right of a 
trial court to speak of facts as estab¬ 
lished in charging a jury has often 
been said to be that it must stop 
where in any reasonable view of the 
evidence there is room for debate as 
to where the truth lies."—Cohen v. 
Bridges, 39 N.W.2d 873, 875, 266 Wia 
686—Cupps V. State, 97 N.W. 210, 
217, 98 N.W. 546, 120 Wls. 604, 102 
Ain.St.Kep. 996. 
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CaLApp.2d 407. 

Conn.—Dym v. Merit Oil Corp., 86 A. 
2d 276, 130 ConiL 585. 

Ga—McWilliam v. Mitchell, 177 S.B. 
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844, 180 N.J.Law 162. 

Ohio.—^Elikenberry v. McFall, App., 86 
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64 C.J. p 5'69 note 88 [a]. 

10. U.S.—Home Ins. Co. of N. T. v. 
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question of negligence is one of fact, the rule ap- j plies.^^ Where they are questions of fact, the rule 
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ner, 14 N.E.2d 566, 214 Ind. 384— 
Pierce v. Clemens, 46 N.R2d 836, 
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217 Iowa 668. 

Kan.—^Mazfleld v. Fox Kansas Thea¬ 
tre Co.. 107 P.2d 685, 152 Kan. 716. 
Me.-~Donovan v. Sweetser, 196 A. 
767, 135 Me. 349. 

Md.—^Precision Development Co. v. 
Fast Bearing Co., 37 A.2d 905, 183 
Md. 399. 

Mass.—^Logan v. Goward, 46 N.E.2d 
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191 OkL 476, rehearing denied 146 
P.2d 384, 191 Okl. 476. 
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V. Edmunds, 178 P.2d 596, 179 Or. 
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Tenn.—^Bradley County Farm Bureau 
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Trust Co., 68 S.W.2d 971, 17 Term. 
App. 516. 

Tex.—^People's Mut. Life Ass*n v. 
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likewise applies to contributory negligence,and | under other circumstances applies to degree of 


Ohio.— Kb .7 V. Pennsylvania R. Co.. 
App., 102 N.E.2d 865—^Lavell v. 
Raskin Hotel Co.. 102 N.K2d 611. 
90 Ohio App. 185-—Kercher v. City 
of Conneaut. 65 N.E.2d 272. 76 
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Or. 344—^IXinn v. First Nat Bank, 
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W.Va—Saena v. Zenith Optical Co., 
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Instructions as to negligence general¬ 
ly see Negligence §§ 284-291. 

SzisteiLoe of statute as factor 
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1102, 272 Ky. 609. 

Mass.—^McGillivray v. Eramian, 35 N. 
E.2d 209, 309 Mass. 430, 141 AL.R. 
1316—Nash v. Heald, 29 N.E.2d 
7, 306 Masa 618—Gerber v. New 
York Cent R. Co., 192 N.R 837, 288 
Mass. 318. 

Miss.—^Delta Chevrolet Co. v. Waid, 
51 So.2d 443, 211 Miss. 266. 

■Mo.—Jacobs V. Gilleylen, 224 S.W. 

. 2d 982, 859 Mo. 987—Doty v. Fish- 
■ er, App., 200 S.W.2d 684—^Hopkins 
y. Kum, App., 164 S.W.2d 207, re- 
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care,i® existence or requirements of a duty or ob- i and employee, or master and servant, relation- 
ligation,^^ existence of agency, or of an employer [ ship,^® and applies to scope of authority or employ- 


versed on other pounds 171 S.W.2d 

625, 351 Mo. 41. 149 A.L..R. 762. 
K.H.—^Beaudin v. Continental Baking 

Co., 50 A.2d 77. 94 IT.H. '202, 

—^De Cicco V. Marlou Holding 
Co., 59 A.2d 227, 137 N.J.Law 186 
—Cohen v. Borough of Bradley 
Beach, 60 A.2d 882, 135 N.J.Law 
276—^McGarvey v. Atlantic City 
& S. R. Co., 8 A.2d 385, 123 N.J. 
Law 281. I 

H.T.—Hoffert v. Tisdale Lumber Co., 
65 N.T.S.2d 169, 269 App.Div. 786 
—^McNamara v. Cohen, 55 N.T.S.2d 
600, 184 Misc. 872, appeal dis¬ 
missed 64 N.Y.S.2d 697. 

N.C.—Batton v. Atlantic Coast Line 
R. Co., 193 S.E. 674, 212 N.C 266, 
certiorari denied Atlantic Coast 
Line R. Co. v. Batton, 58 S.Ct 760, 
303 H.-S. 661, 82 L.EId. 1112. 

Ohio.—^Rudibaugh v. City of Niles, 11 
N.E.2d 193, 56 Ohio App. 451. 

Okl.—SQuyres v. Klick, 264 P.2d 325 
—City of Norman v. Sallee, 288 P. 
'2d 292, 205 Okl. 419—Dlerksen v. 
Hollingwort^ 89 P.2d 358, 184 Okl. 
611—Owens v. Turman Oil Co., 80 
P.2d 676, 18«8 Okl. 182—Oklahoma 
City V. Wllcoxson, 48 P.2d 1039, 
178 Okl. 433. 

Or.—Scott V. Brogan, 73 P.2d 688, 
167 Or. 649. 

Pa.—Buchanan v. Belusko, 66 A.2d 
386, 361 Pa. 465—Limes v. Kel¬ 
ler, Com.PL, 60 Dauph.Co. 62. 
Wash.—Smith v. Manning’s, Inc., 126 
P,2d 4’4, 13 Wash.2d 673—Gooschin 
V. Ladd, 33 P.2d 663, 177 Wash. 

626. 

64 CJ. p 571 note 8'6. 

^kfect of statement of hypothesized 
facts see infra subdivision c of 
this section. 

Instructions as to contributory neg¬ 
ligence generally see Negligence §§ 
•292-300. 

Shstmotlons held not erxoneoTUi 
Ala.—Alabama By-Products Corp. v. 
Rutherford, 196 So. 210, 239 Ala. 
413. 

Ark.—Beatty v. Pilcher, 236 S.W. 
2d 40, 218 Ark. 152. 

•Cal.—^Huber v. Henry J. Kaiser Co., 
162 P.2d 693, 71 Cal.App.2d 278. 
.L.C.—Wells V. Grand Union Equip¬ 
ment Co., 182 F.2d 993, 87 U.S. 
APP.D.C. 1*24. 

Ind.—Winder & Son v. Blaine, 29 N. 

E.2d 987, 218 Ind. 68. 

'Kan.—^Moyer v. Dolese Bros. Co., 178 
P.2d 270, 162 Kan. 484. 

Miss.—Standard OU Co. v. Decell, 166 
So. 879, 175 Miss. 251. 

3do.—Perkins v. Terminal R. Ass’n 
of St. Louis, 102 S.W.2d 915, 340 
Mo. 868—^Hogan v. Kansas City 
Public Service Co., 62 S.W.2d 856, 
333 Mo. 698—Christman v. Reich- 
.holdt, App., 160 S.W.2d 627—Dietz 
'V. Magill, App., 104 S.W.2d 707— 


Winters v. Hassenbusch, App., 89 
S.W.2d 646. 

Ohio.—Sharpsteen v. Cincinnati St. 

Ry. Co., App., 31 N.E.2d 885. 
Okl.—Squyres v. Klick. 264 P.2d 325 
—Shabino v. Dolese Bros. Co., 49 
P.2d 686. 174 OkL 69. 

S.C.—Collins V. Atlantic Coast Line 

R. Co., 190 S.E. 817. 188 S.C. 284. 
Wash.—Case v. Peterson, 136 P.2d 

192, 17 Wash.2d 623. 

64 C.J. p 671 note 86 [a]. 

13. Conn.—^Pllm v. Downing & Pei> 
kins, 66 A.2d 613, 135 Conn. 624. 

Ind.—^Thompson v. Ashba, 102 N.E. 

2d 619, 122 Ind.App. 58. 

Or.—Suko V. Northwestern Ice & 
Cold Storage Co., IIS P.2d 209, 166 
Or. 667. 

Tex.—Dallas Ry. & Terminal Co. v. 
Enloe^ Clv.App., 225 S.W.2d 431, 
refused no reversible error. 

64 C.J. p 572 note 87. 

Xastmotloiui held not erroneous 
CaL—Godfrey v. Brown. 29 P.2d 165, 
220 CaL 67. 98 A.L.R. 1092—Bve- 
leth V. Goodchap, 43 P.2d 376, 5 
Cal.App.2d 735. 

Ind.—Associated Trudk Lines v. Velt- 
house, 84 N.E.2d 64, 227 Ind. 139— 
Indiana Ins. Co. v. Handlon, 24 N. 
R2d 1003. 216 Ind. 442. 

Tenn.—^Radnor Water Co. v. Draugh- 
on, 89 S.W.2d 186, 19 TeniuApp. 
371. 

14. Ala.—Rogers v. Crow, 14 So.2d 
167, 244 Ala. 533—Watt v. Combs, 
12 So.2d 189, 244 Ala. 31, 145 A. 
L.R. 667, followed in 12 So.2d 197, 
244 Ala. 89. 

CaL—^Intagliata v. Shipowners & 
Merchants Towboat Co., 159 P.2d 1, 
26 CaL2d 366—Salomon v. Meyer, 
82 P.2d 631, 1 CaL2d 11—Harper 
V. Vallejo Housing Authority, 232 
P.2d 262, 104 CaLApp.2d 621—Pig- 
net V. City of Santa Monica, 115 
P.2d 194, 45 Cal.App.2d 766. 

Fla.—OSall v. Holland, 47 So.2d 889. 
Qa.—Gammons v. Webb, 71 S.E.2d 
832, 86 Ga.App. 382—Southern Ry. 
Co. V. Garland, 47 S.E.2d 93, 76 
Ga.App. 729. 

Ind.—^Pennsylvania R. Co. v. Sar¬ 
gent, 83 N.E.2d 793, 119 Ind.App. 
196—Toenges v. Walter, Z2 N.E.2d 
95, 109 Ind.App. 41. 

Iowa.—^Maln v. Ellsworth, 28 N.W. 

2d 429, 237 Iowa 970. 

Ky.—^Pryor’s Adm’r v. Otter, 106 

S. W.2d 564, 268 Ky. 602—McCrUy 
V. Earls, 101 S.W.2d 192, 267 Ky. 
89. 

Minn.—Abraham v, Byman, 8 N.W. 

2d 231, 214 Minn. 356. 

Miss.—^Reed v. New Orleans Great 
Northern R. C<K, 161 So. 668. 170 
Miss. 296. 

Mo.—^Kelso V. W. A Ross Const. Co., 
85 S.W.2d 627, 337 Mo. 202—Sloan 
V. Parmer, App., 168 S.W.2d 467— 
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Reed v. Coleman, App., 167 S.W.2d 
I 125—Welshaar v. Kansas City Pub¬ 
lic Service Co., App., 128 S.W.2d 
332—Ducoulombier v. Baldwin, 
App., 101 S.W.2d 96. 

N.H.—^Abbott V. Hayes, 26 A 2d 842, 
92 N.H. 126. 

Ohio.—Chevalley v. Degar, App., 62 
N.E.2d 544. 

Okl.—Spicers, Inc., v. Rudd, 188 P. 

2d 692, 199 OkL 676. 

Or.—Dunn v. First Nat. Bank, 39 P. 
2d 944, 149 Or. 97. 

Tenn.—Smith v. Ff'-her, 11 Tenn.App. 
273. 

64 C.J. p 572 note 88. 

Xnstmetioiui held not erroneous 
Ariz.—^Humphrey v. Atchison, T. & 
S. P. Ry. Co., 70 P.2d 319, 60 Ariz. 
167. 

Ark.—^Missouri Pac. R. Co. v. Burks, 
133 S.W.2d 9, 199 Ark. 189. 

Cal.—Hill V. Peres, 28 P.2d 946, 136 
Cal.App. 132—Grpldberger v. Market 
St Ry. Co., 20 P.2d 361, 130 Cal. 
App. 597. 

Conn.—^Puza v. Hamway, 193 A 776, 
123 Conn. 205. 

Ga.—^Borochofl v. Breman, 68 S.E.2d 
915, 85 GaApp. 256. 

Ind.—Southern Ry. Co. v. Ingle, 69 
N.E.2d 746, 117 Ind.App. 229. 
Mass.—^Kelly v. Boston & M. R. R., 
66 N.E.2d 807, 319 Mass. 603. 

Mo.—^Toung V. City of St. Louis, 
App., 178 S.W.2d 641. 

Ohio.—Weigel v. Cottage Bldg. & 
Loan Co., 42 N.B.2d 171, 68 Ohio 
App. 467. 

Ala—^McCall v. Busey, 12 Go.2d 
401, 244 Ala 162. 

IlL—Chapman v. Gulf, M. & O. R. 
Co., 86 N.E.2d 552, 837 BLApp. 
611. 

Mo.—Chopliu V. Francia App., 181 S. 
W.2d 222. 

Okl.—Cox V. Edwards, 168 P.2d 1022, 
194 Okl. 584. 

64 C.J. p 572 note 89. 

XUstmotions h^d not erroneous uu- 
der oiroumstances 

Ark.—Sutton & Collier v. Kesterson, 
133 S.W.2d 460, 199 Ark. 269. 

Kan.—Degnan v. Young Bros. Cattle 
Co., 103 P.2d 918, 152 Kan. 250. 

Miss.—Texas Co. v. Jackson, 165 
So. 646, 174 Miss. 737. 

S.C.—Cook V. C. L T. Corp., 4 S. 
E.2d 801, 191 S.a 440, 125 AL.R. 
306. 

16. N.J.—Roberts v. Geo. M. Brew¬ 
ster & Son, 80 A2d 638, 13 N.J. 
Super. 462. 

Ohio.—Carr v. Marion Masonic Tem¬ 
ple Co., 64 N.E.2d 138, 76 Ohio App. 
287. 

Tenn.—Texas Co. v. Ingram, 64 S. 

W.2d 208, 16 Tenn.App. 267. 

Tex.—Walter Irvin, Inc., v. Vogel, 
Civ.App., 168 S.W.2d 93, error re- 
. fused. 
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ment,^^ reasonable time,^* reasonable care,^® or the is not material in the cause of action is not error.** 

reasonable and lawful or excessive speed of vehi- 

20 (b) Amount of Verdict 

It Is error to give and proper to refuse an Instruction 
The rule also applies to questions of fact relat- which directly or indirectly determines matters relating 

ing to the validity, construction, and operation of '« *" »•«- 

contracts,2i ■wills,*^ bills and notes,2* and other in- It is error to give and proper to refuse an in- 
struments,2* and to matters relating to property and struction which directly or indirectly determines 
title thereto.25 The determination of a fact which matters relating to the amount of damages where 


17. Ala.—Inter-Ocean Cas. Co. v, 
Anderson, 17 So.2d 766, 245 Ala. 
534—^Metropolitan Life Ina Co. v. 
Chambers, 146 So. 624, 226 Ala. 
132. 

Cal.—Schellenberg v. Southern Cali¬ 
fornia Music Co., S5 P.2d 156, 189 
Cal.App. 777. 

Conn.—^Antinozzi ▼. A. Vincent Pepe 
Co., 166 A. 892, 117 Conn. 11. 

D.a—M. J. mine Co. v. Cashdan, 171 
P.2d 182, 84 U.S.APP.D.C. 58. 

Fla.—-Western Union Teleimuph Co. 
V. Michel. 163 So. 86, 120 Fla. 511. 

Ky.—Gkiines ▼. Murphy, 239 S.W.2d 
458. 

Mo.—^Luechtefeld v. Marglous, App., 
161 S.W.2d 710. 

64 C.J. p 572 note 90. 

XasfcnLOtLons held not enoaeoiui 

Okl.—Chuck's Bar v. Wallace, 176 
P.2d 484, 198 OkL 152. 

IS. Ala.—^Towles Pettus, 12 So.2d 

857, 244 Ala. 192. 

64 CJ. p 672 note 91. 

19. Cal.—Mortensen v. Fairbanks, 35 
P.2d 1030. 1 Cal.2d 489. 

Ma—Young v. Potter, 174 A. 887, 
183 Me. 104. 

64 C.J. p 672 note 92, 

80. Ala.—-Ditsch v. Baggett Transp. 
Co., 61 So.2d 98, 258 Ala. 26—Rob¬ 
erts V. McCall, 17 So,2d 159, 246 
Ala. 859—^Mobile Cab & Baggage 
Co. V. Akridge, 199 So. 486, 240 
Ala. 865. 

Cal.-—Rednall t. Thompson, 239 P. 
2d 698, 108 Cal.App.2d 662—GritscA 
V. Pickwick Stages System, 22 P.2d 
654, 131 CaLApp. 774. 

IlL—Hayes v. Todd, 84 N.R2d 864, 
886 Ill»App. 602—Dock v. Chicago 
& N. W. Ry. Co., 74 N.B.2d 04, 882 
ZIIAlPP. 134. 

Ind.—Schlarb v. Henderson, 4 K.13.2d 
205. 211 Ind. 1. 

Kan.—Scheve v. Helman, 47 P.2d 70. 
■142 Kan. 870. 

N.H.—^Bennett v. Bennett, 81 A.2d 
874, 92 N.H. 379. 

N.T.—^Bell V. Brooklyn Bus Corp., 
8 N.T.S.2d 806, 266 App.Dlv. 987, 

NT.C.—Kolman v. Silbert, 12 S.B.2d 
915, 219 N.a 184. 

Ohio.—^La^zara v. Hart, 187 !Nr,B. 190, 
45 Ohio App. 868. 

Pa.—^Lundln v. Heilman, 100 A.2d 
626, 375 Pa. 815. 

Tenn.—Colonial Baking Co. v. Acqul- 


no, 108 S.W.2d 613, 20 TenmApp. 
695. 

64 C.J. p 572 notes 98, 94. 
Znstraetlons held erroneoiui 

U.S.—Drohan v. Standard Oil Co., 
aCJLInd., 168 P.2d 761, certio¬ 
rari denied 69 S.Ct. 69, 335 U.S. 
845, 93 L.Bd. 396. 

Cal.—Chandler v. Benafel, 89 P.2d 
890, 3 Cal.App.2d 868. 

21. U.S.—^Pacific Can Co. v. Hewes, 
C.C.A.Wash.. 95 F.2d 42. 

Ala.—^Liverpool & London & Globe 
Ins. Co. V. Dickinson, 5 So. 2d 90, 
242 Ala. 107—^Federal Liand Bank 
of New Orleans v. Brldgeforth, 178 
So. 66, 233 Ala. 679. 

Iowa.—^Blunk v. Kuyper, 44 N.W.2d 
651, 241 Iowa 1188. 

Mo.—Witte V. Smith, 162 S.W.2d 
661, 237 Mo.App. 639—0. H Rob¬ 
inson Co. V. Frissell, App., 182 S. 
W.2d 1049. 

N.T.—^Hirsch v. New York Life Ins, 
Co., 45 N.Y.S.2d 892, 267 App.Div. 
404. 

Or.—Clark v. Opp, 66 P.2d 1179, 166 
Or. 197, 

R.L—Lepore v. Fuscellaro, 67 A.2d 
442, 73 R.I. 467—Callan Const. Co. 

V. Martin, 20 A.2d 632, 67 R.I. 20 
—^Boudette & Co. v. Anaconda Wire 
& Cable Co„ 197 A. 456, 60 R.I. 
190. 

Tex.—Interstate Trust & Banking 
Co. T. West Texas UtiUties Co., Civ. 
App,, 88 S.W.2d 1110. 

W.Vcu—Atlas Realty Co, v. Monroe, 
180 S,B. 2-61, 116 W.Va. 837. 

XnstmetioiLS b^d not sixoiieoiui 
(1) In general. 

Cal.—WUlson v. Turner Resilient 
Floors, 201 P.2a 406, 89 CaI.App. 
2d 589. 

Ind.—Rolling v. Martin, 83 N.B.2d 
808, 109 Ind.App. 184. 

Tenn.—Tallent v. Fox, 141 S.W.2d 
485, 24 Tenn.App. 96. 

V€u—Housing Authority of City of 
Bristol V. East Tennessee Light & 
Power Co., 31 S.E.2d 273, 188 Va. 
64. 

(8) Where question whether in¬ 
strument, in form of guaranty, bound 
partnership depended on circumstanc¬ 
es under which partner executed it 
and whether it was legitimately 
within furtherance of partnership 
business, fact that court in instruct¬ 
ing Jury as to when Instrument 
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would be binding referred to it as 
guaranty was not objectionable as 
comment on evidence.—-Wolff v. First 
Nat. Bank, 58 P.2d 1077, 47 Arlz. 
97. 

22. Cal.—-In re Nolan's Estate, 78 
P.2d 456, 25 Cal.App.2d 738. 

Ind.—Allman v. Malsbury, 65 N.E. 

2d 106, 224 Ind. 177. 

Mo.—^Fowlkes v. Stephens, 114 S.W. 

2d 997, 342 Mo. 247. 

Tenn.—^Melody v. Hamblin, 115 S. 

W.2d 237. 21 Tenn.App. 687. 

Tex.—^Breeding v. Naler, Civ.A»pp., 
120 S.W.2d 888, error dismissed. 
Gennineiiess of stgnatnre 
Tex.—^Nass v. Nass, Civ.App., 224 
S.W.2d 280, affirmed 228 S.W.2d 
130, 149 Tex. 41. 

23. Ark.—Jemigan v. Browne^ 181 
S.W.2d 620, 197 Ark. L 

D.C.—Knight V. Sontag, MumApp.. 
99 A.2d 217. 

Xustmotioiui hM not enroneoiui 
Ga.—Caldwell v. Caldwell, 1 S.E.2d 
764, 59 Ga.App. 687. 

Ind.—-Watts V. Sorenson, 8 N.E.2d 
107, 108 Ind.App. 382. 

Mo.—Wheeler v. Cantwell, App., 140 
S.W.2d 744. 

S.C.—Citizens Bank of Darlington v. 
McDonald, 24 S.E.2d 869, 202 S.a 
244. 

24. Mo.—Bente ▼. Finley, App., 88 
SwW.2d 166. 

25. Kan.—Wing v. Mid-Continent 
Seeds, 225 P.2d 78, 170 Kan. 242. 

Mo.—Chostner v. Schrock, 64 S.W.2d 
664. 

Tex.—Saltmount Oil Corp. ▼. Im¬ 
perial Crown Royalty Corp., Civ. 
App., 98 S.W.2d 418, error dis¬ 
missed. 

Ihstmotions held not erroneous 
A charge that, if land was levied 
on by legal fieri facias and legally 
sold to one who received sheriff's 
deed therefor and who afterwards 
died without administration, his heirs 
had right to convey land in fee sim¬ 
ple and their grantee would recelvs 
good title thereto was not erroneous 
as impressing jury that sudh heirs* 
proper conveyance of their title 
would give grantee good title to land 
and authorize verdict for him in his. 
ejectment sutt.—^Myers v. Adcock, 81 
S.E.2d 160, 19S Ga. 180. 

26. Ga.—City of Macon v. Roy, 180- 
S.E. 700, 84 Ga.App. 608. 
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such is an issuable fact and an instruction should 
be so worded that it does not have a tendency to 
limit or restrict a recovery the amount of which 
is within the discretion of the jury.28 Thus, where 
the amount of the verdict is in issue, it is improper 
for the court to state or imply that plaintiff is en¬ 
titled to recover a certain sum,2S or the amount 
claimed,30 or more^i or not more32 than nominal 
damages, or that the award must not exceed the 
statutory limit 33 Likewise an instruction is ob¬ 
jectionable if from the language employed an im¬ 
proper or exaggerated idea of the amount of recov¬ 
ery is likely to be inferred by the jury, or they may 
be led to infer that the court is of the opinion that 
the verdict should be a certain sum or as generous 
as the evidence could possibly warrant.34 However, 
it has been held not erroneous for the court to tell 
the jury that the case might be considered a hard 
one, where under the facts it would be not only 


TRIAL § 285 

hard but oppressive to subject defendant to heavy 
damage.35 

The court may mention the amount sued for;®® 
and it is not ordinarily regarded as error to charge 
that the verdict must not exceed the amount 
claimed,®^ unless there is something in the instruc¬ 
tion which tends to lead the jury to understand that 
they should, or may, be allowed to award the full 
amount so claimed, regardless of a just and proper 
consideration of the evidence before them.®® How¬ 
ever, instructions bringing the amoimt claimed in 
the *ad damnum prominently before the jury have 
in some cases been held to constitute a fatal error,3® 
particularly where a statement that the damages 
awarded must not exceed a certain sum is repeated 
in each of a series of instructions.^® The court 
may point out the elements of damages which may 
be considered in assessing the verdict,^! but must 


37- U.S.—Southern Pac. Co. v. 
Klinsre, CO.A.ITtali, 65 F.2d 86, cer¬ 
tiorari denied Klinge v. Southern 
Pac. Co.. 54 S.Ct 72, 290 U.S. 667. 
78 L..Ed. 569. 

Ala.—^Birmingham Elec. Co. v. Coch¬ 
ran. 8 So.2d 171, 242 Ala. 678— 
City of Birmingham v. Jackson, 155 
So. 527, 229 Ala. 183. 

Cal.—^Morrow v. Mendieson, 68 P.2d 
1802, 16 Cal.Ap<p.2d 15. 

Neb,—^Powell v. Anderson, 26 N,W.2d 
401, 147 Neb. 872. 

N.C.—Wachovia Bank & Trust Co. v. 
Atlantic Greyhound Lines, 186 S. 
B. 820, 210 N.C. 298. 

Or.—Smith v. Laflar, 20 P.2d 891, 
143 Or. 65. 

R.L—Callan Const. Co. v. Martin, 20 
A.2d 682, 67 R.I. 20-^wens v. 
BEagenbeck-Wallace Shows Co., 192 
A. 158, 68 R.L 162, 112 A.L.R. 118, 
reargument denied 192 A- '464, 68 R. 
L 268, 112 A.L.R. 118. 

Tex.—Gillette Motor Transport Co. 
V. Whitfield. Civ.App., 186 S.W.2d 
80, refused for want of merit. 
Va.—Gallagher v. Stathls, 48 aE.2d 
88, 186 Va 444. 

W.Va—^Isabella v. West Virginia 
Transp. Co., 61 S.E.2d 818, 132 W. 
Va 86. 

Instructions as to damages generally 
see Damages SS 177-188. 
Xnstmotions held not exxoneons 
(1) In general. 

Fla—Pandula v. Fonseca» 199 So. 
868, 146 Fla 396. 

Oa—Callaway v. Pickard, 23 S.E.2d 
664, 68 GaApp. 687. 

Md.—^Mathiesen Alkali Works v. 

Redden, 10 A.2d 699, 177 Md. 660. 
Mo.—Timmons v. Rum, 100 S.W.2d 
952, 231 Mo.App. 421. 

N.a— Hancock v. Wilson, 189 S.E. 
681, 211 N.a 129. 

Wis.—Schulz V. General Cas. Co., 
288 N.W. 803, 283 Wis. 118. 


(2) Where court charged Jury with 
respect to the rules as to slander 
and informed Jury that words allege 
ed, if they found them to have been 
spoken by defendants, were slander¬ 
ous per se and that plaintiff would 
be entitled to damages without proof 
of special damages, but Jury return¬ 
ed verdict for substantial puxUtive 
damages and for no compensatory 
damages, court did not invade prov¬ 
ince of jury by instructing jury to 
deliberate again on case In its entire¬ 
ty, and, in event they found for 
plaintiff, to find an amount for com¬ 
pensatory damages.—Money v. Etter, 
72 A.2d 409. 8 N.J.Su!per. 371. 

33. Ala.—Birmingham R., etc., Co. v. 

Lipscomb, 73 So. 962, 198 Ala. 853. 
17 C.J. p 1068 note 45. 

39. U.S.—Dowell, Inc. v. J^wers, a 
A.La., 182 F.2d 676—Dowell, Inc., 
V. Jowers, C.C.A.La., 166 F.2d 214, 
2 A.L.R.2d 442, certiorari denied 68 
S.Ct 1346, 334 U.S. 832, 93 L.Ed. 
1769—Wood V. Morrow, COA. 
Miss., 119 F.2d 776. 

Pa.—^Lehigh VaL Transp. Co. v. Eutz, 
Com.Pl., 21 Leh.L.J. 379. 

W.Va.—^Burk v. Huntington Develop¬ 
ment & Gas Co.. 58 S.E.2d 574, 183 

WVp- fi17 

64 cij. p 672 note 97. 

30. Pa.—Betzig ▼. Cook, 103 A.3d 
283, 175 Pa.Super. 186. 

64 aj. p 672 note 98. 

Attorneys’ feez 

In action for amount paid by plain¬ 
tiff on purchase price of realty, with 
interest, damages for vendor’s breach 
of contract, and attorney's fees, 
<fiiarge that if Jury found for plain¬ 
tiff, ''she would recover amount sued 
for in petition," was erroneous as di¬ 
recting jury to award plaintiff attor¬ 
ney's fees, included in amount sought 
in petition, allowance of such fees be¬ 
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ing Question for Jury to determine.— 
Taylor v. Estes, 70 S.E.2d 82, 86 Ga. 
App. 716. 

3L Tex.—^Express Pub. Co. v. Hor- 
muth, Civ.App., 6 S.W.2d 1025. 
Wis.—Ulrich V. Schwarz, 226 N.W. 

195, 199 Wis. 24, 68 A.L.R. 886. 

38. Mo.—^Bourne v. Pratt A Whit¬ 
ney Aircraft Corp., App., 207 S.W. 
2 d 538. 

64 CJ. p 572 note 1. 

33. N.J.—Sdtiwartz v. Federal De¬ 
posit Ins. Corp., 20 A.2d 600, 126 
N.J.Law 680, reversed on other 
grounds 23 A.2d 683, 127 N.J.Law 
666 . 

34. Kan,—-Union Pac. R. Co. v. 
Toung, 46 P. 580, 57 Kan. 168. 

17 aj. p 1068 note 46. 

35. Pa.—JGrove v, Donaldson, 16 Pa. 
128. 

33. Mo.—Gkrty v. United Rys. Co. of 
St Louis, 227 S.W. 1041, 286 Mo. 
603—Corbin v. Kansas City, C. C. 
& St J. Ry. Co., Al»p., 41 S.W.2d 
882. 

37. Mo.—Ducoulombier v. Baldwin, 
App., 101 S.W.2d 96. 

W.Va.—^Billy v. Powell, 66 SJEB.2d 889, 
■183 W.Va. 278. 

17 C.J. p 1069 note 61—64 CJ. p 678 
note 3. 

38. UL—Central R. Co. v. Bannister, 
62 N.E. 864, 196 IlL 48. 

17 C.J. p 1069 note 62. 

39. Tex.—Glasscock v. Shell, 67 Tex. 
216. 

4a m.—Lake Shores etc., R. Co. v. 
May, 38 111A.PP. 366. 

41. Ala.—Lehigh Portland Cement 
Co. V. Sharit 178 Sa 386, 234 Ala. 
40. 

CaL—^Paxton v. Alameda County, 269 
P.2d 934, 119 CalA/pp.2d 893. 

Ga.—Smith v. Abercrombie, 78 S.E. 
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not single out any of the elements and it may 
give instructions on how to compute the dam- 
ages.‘*3 Figures in illustration may be used if the 
court clearly states that they were used merely as 
an example but the court should not instruct the 
jury as to amounts that had been awarded by the 
courts of the state in similar actions.**® 

On the other hand, where the amount is not in 
issue, the court may instruct the jury as to the 
amount of the verdict if judgment is for plaintiff or 
either party,or if certain facts are found>'^ A 
charge that plaintiff is entitled to substantial dam¬ 
ages, in contradistinction to nominal damages, is not 
improper where the cause of action is such that, if 
proved, more than nominal damages should be al¬ 
lowed and the court should not suggest that an 
award of damages purely nominal in amoimt might 
be proper where from any view of the evidence 
more than nominal damages should be awarded.**® 
If there is no issue of fact concerning the right of 
plaintiff to recover some amoimt, the court may 
direct the jury to find for plaintiff, leaving the 


amount of damages to be assessed by the jury,®®* 
An instruction that the amount of the verdict must 
not be based on guesswork or speculation has been 
held not invalid as a comment on the evidence,®^ 
although it has also been held that such charge is 
improper as assuming that the verdict should be for 
plaintiffs.®® 

Punitive damages. Where the evidence is conflict¬ 
ing it is improper for a court to charge, and,it is 
proper to refuse a charge, that plaintiff was or was 
not entitled in effect to punitive damages.®® 

c* MiscellaneoTLs Instructions witlmi Province 
of Oourt 

Various Instructions have been held to be within the 
province of the court and not objectionable as a charge 
or comment on the evidence, Including a statement of the 
contentions and theories of the parties and hypothesized 
statements. 

It is not error as a charge on the facts or the 
weight and sufficiency of the evidence for the court 
to state the issues,®* the contentions and theories 
of the parties,®® the basis for recovery,®® and, 


2d 81W, 89 G«lApp. 129—Weathers 
Bros. Transfer Co. v. Jarrell, 33 S. 
E.2d 805, 72 GeuApp. 817. 

Mo.—Siemors v. St. Louis Elec. Ter¬ 
minal By. Co., 165 S.W.2d 130, 348 
Mo. 682—McDonald v. R. L. Polk 
& Co., 142 S.W.2d 685, 346 Mo. 615 
—State ex reL State Hlg^hway 
Commission of Missouri v. Hai^ 
59 S.W.2d 1057, 332 Mo. 606. 

Neb.—^Benson v. Wcdker, 69 N,W.2d 
739, 167 Neb. 436. 

Or.—^Ridgeway v. McGuire, 158 P.2d 
893, 176 Or. 428. 

Tex.—Houston Transit Co. v. Felder, 
208 S.W.2d 880, 146 Tex. 428— 
Brown v. Tieman, Clv.App., 239 S. 
W.2d 156, refused no reversible er¬ 
ror—Vincent v. Johnson, CivJLpp,, 
117 S.W.2d 135, error dismissed- 
State V. Carpenter, Civ.App., 66 
S.W.2d 219, reversed on other 
grounds 89 S.W.2d 194, 126 Tex. 
604, rehearing denied 89 S.W.2d 
979, 126 Tex. 604. 

Wash.—Smith v. Drew, 26 P.2d 1040, 
176 Wash. 11. 

64 C.J. p 673 note 4. 

42. Tex.—City of Ft. Worth v. Bui> 
ton, C1V.APP., 193 S.W. 228. 

XUstructloiL held not enroneons 

Mo.—^McDonald v. R. L. Polk & Co., 
142 S.W.2d 685, 346 Mo. 615. 

43. Ark.—^Millhorn v. Jonesboro, L. 
C. & E. R. Co., 293 S.W. 1030, 173 
Ark. 769. 

64 C.J. p 573 note 6. 

44. N.C.—Speight V. Seaboard Air 
Line Ry., 76 S.R 684, 161 N.C. 80. 

Pa.—^Reed v. American Dyewood Co., 
80 A. 873, 231 Pa. 43L 

46. U.S.—^Dowell, Inc. v. Jowers, C. 
A-La., 182 F.2d 676. 


46. Conn.—^Barbieri v. Pandisclo, 163 
A. 469, 116 Conn. 48. 

Fla.—OBQllsborough County v. High¬ 
way Engineering & Construction 
Co., 199 So. 499, 145 Fla. 83. 

Ga—Tanner v. Wilson, 180 S.B. 614, 
180 Ga 694. 

Mo.—Hunt v. U. S. Fire Ins, Co. of N. 
Y., 193 S.W.2d 778, 239 Mo.App. 
625. 

64 C.J. p 573 note 8. 

47. Wash.—^McLean v. Commercial 
Motors Co., 194 P. 792, 113 Wash. 
658. 

64 C.J. p 673 note 9. 

48. S.C.—^Duncan v. Record Pub. Co., 
148 S.BL 31, 145 S.C. 196. 

17 C.J. p 1069 note 48. 

49w Ga—Potter v. Swindle, 8 S.B. 
94, 77 Ga 419. 

60. Tex.—Office Equipment Co. v. 
Smerke, Civ.App., 136 S.W.2d 972, 
affirmed Smerke v. Office Equip¬ 
ment Co., 158 S.W.2d 302, 138 Tex. 
236. 

64 C.J. p 673 note 11. 

61. Mo.—^Plbum V. Reed, App., 193 
S.W.2d 789. 

62. Idaho.—Judd v. Oregon Short 
Line R. Co., 44 P.2d 291, 55 Idaho 
461. 

53. U.S.—Galloway v. General Mo¬ 
tors Acceptance Corp., C.CJLS.C., 
106 F.2d 466. 

Ala—Schock v. Bear, 85 So.2d 97, 250 
Ala 529—Caudle v. Sears, Roebuck 
& Co., 182 So. 461, 286 Ala 37. 

Ark.—Braman v. Walthall, 226 S.W. 
2d 842, 215 Ark. 582—Caney Creek 
Lumber Co. v. Stevens, 207 S.W.2d 
731, 212 Ark. 759. 
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Tex.—Morriss-Buick Co, v, Pondrom, 
113 S.W.2d 889. 181 Tex. 98, fol¬ 
lowed in Morriss-Bulck Co. v. Husa 
118 S.W.2d 891, 131 Tex. 102. 

Xnstniotloaji h^d not ezxoneoiui 

Mo.—Hall V. Martindale, App., 165 
S.W.2d 694. 

Tex.—^Briggs v. Rodriguez, Civ.App., 
236 S.W.2d 510, error refused no re¬ 
versible error. 

64b Ga—Loftin v. Carroll County 
Board of Education, 85 SJBi.2d 309,. 
72 GaApp. 828. 

64 ClJ. p 673 note 19. 

56. Ala—Miller v. Bryant, 151 So. 
862, 25 Ala.App. 564, certiorari de¬ 
nied 151 So. 366, 227 Ala 670. 

CaL—Clarke v. Yolpa Bros., 124 P.2d 
877, 51 CaLApp.2d 173. 

Ga—^Loftin v. Carroll County Board 
of Education, 85 S.E.2d 809, 72 Oa 
App. 828—^Langran v. Hodges, 4 S. 
E.2d 489, 60 GaApp. 567. 

Ind.—^Indianapolis Rys. v. Boyd, 53 N. 
E.2d 762, 222 Ind. 481, rehearing 
denied 64 N.E.2d 272, 222 Ind. 481. 

Mo.—Bomhoft v. City of Jefferson,. 
App., 118 S.W.2d 93, opinion quash¬ 
ed in part on other grounds State 
ex reL City of Jefferson v. Shain, 
124 S.W.2d 1194, 844 Mo. 67. 

Okl.—^McGilvray v. Spaulding, 76 P. 
2d 480, 181 Okl. 670—Blackburn v. 
Martin & Mueller, 50 P.2d 627, 174 
OkL 894. 

Tenn.—Fields v. Gordon, 282 S.W.2d 
820, 83 TennApp. 465—Union Trac¬ 
tion Co. V. Todd, 64 S.W.2d 26, 16 
Tenn. App. 200. 

64 C.J. p 574 note 20. 

66. Tex.—Gulf, C. ft S. F. Ry. Co. v. 
Brock, dvApp., 160 S.W. 488. 
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where such is the case, that no witness has testified 
directly to a certain fact,^^ that there is no dispute 
about the facts but only about the inferences to be 
drawn from them,58 that there is a conflict in the 
evidence, where this fact is not in dispute,58 that 
only one conclusion may be drawn from the facts,5® 
that evidence has been introduced to establish a 
certain fact,®^ that certain evidence tends to show 
certain facts,52 that the establishment of certain 
facts would establish certain legal conclusions,55 
that there is some evidence tending to show certain 
facts,54 that the jury are "at liberty** to infer cer¬ 
tain facts from the evidence,55 that a certain fact 
is some evidence,55 that the facts proved are not 
conclusive evidence,57 and that two writings in evi¬ 
dence are or are not necessarily inconsistent in 
meaning.58 it is not error to call the jury^s atten¬ 
tion to important evidence without affecting the evi¬ 
dentiary value of the evidence,58 or to point out 
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weakness of a party*s evidence, provided it leaves 
disputed matters to the jury.75 Likewise, it is not 
error to state that certain evidence, the admissibility 
of which was objected to, is competent proof,7^ that 
the jury must be careful, and slow to reject any 
testimony,72 that the jury must not let a certain 
circumstance prevent their looking to the whole evi¬ 
dence,78 and that incompetent evidence should be 
disregarded ;7^ nor is it error to mention the evi- 
dence.75 

The court may instruct as to the facts which 
would authorize or preclude recovery,75 may charge 
that any fact in issue might be established by cir¬ 
cumstantial or direct evidence, or both,77 or that 
certain extraneous matters are immaterial.78 A 
mere statement of a matter of common knowledge 
is not error.78 Except in so far as the rule may be 
affected by constitutional or statutory provisions,8® 


57- Tex.—Smyth v. Caswell, 4 S.W. 
848, 67 Tex. 667. 

58. S.C.—Simmons v. Martin, 116 S. 
R 441, 123 S.a 349. 

Instructions as to uncontroverted tes¬ 
timony see infra 9 291. 

59. S.C.—^Wilson V. Moss, 60 S.R 
313, 79 S.C. 120. 

64 C.J. p 674 note 24. 

Only one party teUliiflr truth 
Pa.—^Mestel Bros. Corp. v. Zinamer- 
man, Com.Pl., 23 Srie Ca 46. 

60. Keb.—^Rosrers v. Marriott, 82 N. 
W. 21, 69 Neb. 769. 

64 C.J. p 674 note 26. 

Fartionlar flnfling demaiLded as anat- 
ter of law 

Charge, on trial of suit in trover 
by grantee against grantor in bill of 
sale to recover personalty sold, that 
defendant was estopped to deny va¬ 
lidity of plaintlfTs title to property, 
was not error, where evidence de¬ 
manded finding as matter of law that 
title was in plaintiff.—^Bllis v. Hude- 
seal, 192 SJB2. 664, 66 GaApp. 210. 

61. Okl.—^Blackburn v. Martin & 
MueUer, 60 P.2d 627, 174 OkL 394. 

64 C.J. p 674 note 26. 

62. N.H.—-Weiss V. Wasserman, 16 
A.2d 861, 91 N.H. 164. 

N.C.—^M. 6b J. Finance Corp. v. Kine- 
hardt, 6 S.R2d 138, 216 N.C. 880. 
64 C.J. p 674 note 27. 

63. Arlz.—Pearson & Dickerson Con¬ 
tractors V. Harrington, 137 P.2d 
381, 60 Arlz. 864. 

S.C.—Williams v. Southeastern Dife 
Ins. Co., 14 S.E.2d 895, 197 S.C. 
171. 

64. Wash.—Farraris v. S. R Slade 
Lumber Co., 162 P. 680, 88 Wash, 
106. 

66 . Mo.—Counts v. Coca-Cola Bot¬ 
tling Co. of St. Louis, App., 149 S. 
W.2d 418. 


66. Mich.—Slayton v. Boesch, 23 N. 
W.2d 134, 815 Mich. 1. 

64 CJ. p 574 note 29. 

67. Va.—Dabney ▼. Taliaferro, 4 
Hand. 256, 25 Va. 256. 

68. Oa.—Home Friendly Soc. v. Ber¬ 
ry, 21 S.R 583, 94 Ga. 606. 

69. Mo.—Luechtefeld v. Marglous, 
App., 176 S.W.2d 674—Bomhoft v. 
City of Jefferson, App., 118 S.W.2d 
93, opinion quashed in part on oth¬ 
er groiunds State ex reL City of Jef¬ 
ferson V. Shain, 124 S.W.2d 1194, 
344 Mo. 57. 

70. Pa.—Fulforth v. Prudential Ins. 
Co. of America, 24 A.2d 749, 147 Pa. 
Super. 616. 

71. Ga.—Carroll v. Roberts, 23 Ga. 
492. 

78. Wash.—Lyts v. Keevey, 82 P. 
634, 5 Wash. 606. 

73. Tex,—Anderson v. Martlndale, 
61 Tex. 188. 

74. S.a— True v. Cudd, 91 S.R 866, 
106 S.a 478. 

Tex,—^Roddy v. Kingsbury, 6 Tex. 
161. 

75. N.J.—^Highway Trailer Co. v. 
liong Branch Auto Co., 176 A. 332, 
114 N.J.Law 817, 

Tex,—^Railway Exp. Agency v, Spain, 
ClvA.pp., 249 S.W.2d 644, appeal 
dismissed. Sup., 255 S.W.2d 509. 
Wis.—^Holway v, Sanborn, ISO N.W. 
96, 145 Wis. 161. 

76. CaL—Rees v. Chase, 38 P.2d 819, 
8 OaLApp.2d 127. 

Pa,—Williams v. Kroger Grocery & 
Baking Co., 10 A.2d 8. 337 Pa, 17, 
Wash.—Larson v. City of Seattle, 171 
P.2d 212, 25 Wash.2d 291. 

64 C.J. p 574 note 87. 

77. Tex.—Schaff v. Copass, Civ.App., 
262 S.W. 234. 


78. S.C.—Nettles v. NetUes, 136 S.R 
297, 138 S.C. 318. 

79. XJ.S.—Plough V. Baltimore & O. 
R. Co., C.CA,N.Y., 164 P.2d 254, 
certiorari denied 68 S.Ct. 740, 833 
U.S. 861, 92 L.Ed. 1104, Baltimore 
& O. R. Co. V. Hanson, 68 S.Ct. 740, 
333 U.S. 861, 92 L.Hd. 1104, Balti¬ 
more & O. R. Co. V. Lynch, 68 S.Ct. 
740, 833 U.S. 861, 92 L.Ed. 1104 and 
Baltimore & O. B. Co. v. Van Slyke, 
68 S.Ct. 740, 333 U.S. 861, 92 L.Hd. 
1104. 

Ind.—N. O. Nelson Mfg. Corp. v. 
Dickson, 53 N.E.2d 640, 114 Ind. 
App. 668. 

Mo.—Jones v. Kansas City Public 
Service Co., 156 S.W.2d 775, 286 
Mo.App>. 794. 

N.a —Davis V. Long, 126 S.R 321, 189 
N.C. 129. 

R.L—^Badway v. Columbia Motor 
Mileage Corp» 53 A.2d 217, 76 R.I. 
89. 

Wash.—Burgln v. UnivOTsal Credit 
Co., 98 P.2d 291, 2 Wash.2d 364. 

80. Constltutioiiaa provUdou as to 
ooutributory negligence 

Under constitutional provision 
maTring defense of contributory neg¬ 
ligence a question of fact for jury, in¬ 
struction that, if a certain state of 
facts Is found to exist, such facts 
constitute contributory negligence, 
constitutes Invasion of province of 
jury.—Hugill v. Doty, 214 P.2d 267, 
262 Okl. 891—Flanagan v. Oklahoma 
Ry. Co., 206 P.2d 190, 201 OkL 362— 
Burton v. Ham, 156 P.2d 618> 195 OkL 
232—City of Tulsa v. Caudle^ 141 P. 
2d 107, 198 Okl. 6—^Thompson v. 
Norwood. 117 P.2d 791, 189 OkL 860 
—S. H. Kress & Co. v. Nash, 88 P.2d 
536, 183 OkL 644—^McGilvray v. 

Spaulding. 75 P.2d 480, 181 OkL 670— 
Southwestern Cotton Oil Co. v. Fus- 
ton, 47 P.2d 111, 173 OkL 185. 
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the judge may hypothesize in Ws charge,may in¬ 
struct to find for one of the parties if the facts 
claimed by that party are established,enumerate 
ultimate facts necessary to be found before verdict 
can be rendered for plaintiff,*^ or recite the facts 
claimed to have been proved, leaving it to the jury 
to determine whether such facts have been so 
proved.®^ 

The prohibition against charging on the facts does 
not prohibit the judges from giving the juries 
guides or illustrations as to weighing the evidence 
of witnesses and as to tests by which their reliability 
or credibility may be determined.*® Certain cau¬ 
tionary instructions have been held not to be on the 
weight of evidence;*® and the court may instruct 
the jury by what rules they are to be governed in 
considering the evidence and arriving at a verdict, 
and give them proper cautions with respect there¬ 
to.*^ An instruction pointing out the conflict in a 
verdict on special issues and returning the case to 


the jury for further consideration is not objection¬ 
able as being on the weight of the evidence.** 

d. IKOsceUaneous Ihstmctions outside Province 
of Court 

Various Instructions have been held to be outside the 
province of the court, such as charges stressing the 
weight of certain evidence, or belittling or minimizing 
certain evidence, or giving undue prominence to certain 
evidence. 

It is improper for the court to state that a con¬ 
troverted fact is or is not established** or that it 
is conclusively proved,** that there is no dispute as 
to the facts when there is,*^ or that the testimony 
pro and con does not vary much, where there is 
a material conflict** It has also been held improper 
for the court to state what weight should be given 
to a specific item of evidence,** or to state that 
certain facts are entitled to great weight*^ or to 
"full weight,”*® or that certain evidence is strong,*® 
or strong and weighty.*^ Similarly charges are im- 


81. Aiiz .—Pearson & Dickerson Con¬ 
tractors V. Harrington, 187 P.2d 
881, 60 Arlz. 854. 

Ark.—Taggart v. Scott, 104 S.W.2d 
816, 183 Ark. 930. 

CAL—Shields ▼. Oxnard Harbor DisL, 
116 P.2d 121, 46 Cal.App. 477. 

DeL—Buckley ▼. R. EL Johnson & Co., 
26 A.2d 892, 2 Terry 546. 

Qa.—Criswell Baking Co. v. MiUigan, 
50 S.B.2d 136, 77 Oa.App. 861— 
Morgan v. Brown, 81 S.E.2d 208, 
71 GaJVPP. 401—Jackson v. Howell, 
1 S.B.2d 209, 69 GaJlpp. 444. 

HL—T. Brooks, 73 N’.BL2a 624, 
331 I1UA.PP. 636. 

Ind.—^ones v. Cary, 87 N.E12d 944, 
219 Ind. 268—Indianapolis Rya v. 
WUliams, 59 NJBl2d 586, 115 Ind. 
App. 388. 

Ry.—^Ball V. Osborne’s Adm’r, 226 S. 
W.2d 789, 312 Ky. 163. 

Miss.—City of Jackson v. Cook, 58 So. 
2d 498, 214 Miss. 201. 

Mo.—Siemers v. St. Liouls Blec. Ter¬ 
minal Ry. Co., 125 S.W.2d 865, 343 
Mo. 1201—Hughes v. St. Louis Pub¬ 
lic Service Co., Apik, 251 S.W.2d 
360—Broderick v. Brennan, App., 
170 S.W.2d 686—Weil Clothing Co. 
V. National Garment CO., APP., 148 
aw.2d 686—GUpln v. .fflJtna Life 
Ins. Co., 132 S.W.2d 686, 284 Mo. 
App. 566—Loduca v. St. Paul Fire 
& Marine Ins. Co., App., 105 S.W.2d 
1011—Nance v. LansdeU, App., 73 
S.W.2d 846—Laughlin ▼. Newman, 
App., 61 S.W.2d 218. 

Ohio.—Diffenbacher v. Lake Shore 
Coach Co., App., 81 NJB3.2d 837— 
Mo>rgan v. Hunsicker, App., 60 N.B. 
2d 509. 

Utah.—Olsen v. S. HI Kress & Co., 
48 P.2d 480. 87 Utah 5L 

64 C.J. P 574 note 4L 

Hypothetical statement hy court in 
general see supra S 278. 


82. U.S.—^Lawrence v. Connecticut 
Mut. Life Ins. Co., C.O.A.Mich., 91 
F.2d 381. 

CaL—Clarke v. Volpa Bros., 124 P.2d 
377, 51 Cal.App.2d 173. 

Ind.—City of Terre Ete.ute t, Myers, 
24 N.B.2d 698, 216 Ind. 849. 

Iowa—Clark v. Berry Seed Co., 280 
N.W. 605, 226 Iowa 262. 

Mo.—Glader v, City of Richmond 
Heights, App,, 121 S.W.2d 264— 
Fowler v. Missouri, K. & T. R. Co., 
84 S.W.2d 194, 229 Mo.App. 661. 
Vt.—^Bailey v. Central Vermont Ry., 
35 A.2d 865, 113 Vt. 483. 

64 C.J. p 674 note 42. 

83. Chi.—SUvelra v. Siegfried, 26 P. 
2d 666, 135 CalJLpp. 218. 

m.—^Rynearson v. McCartney, 203 
HlJ^pp. 555. 

Mo.—Geers v. St. Louis Public Serv¬ 
ice Co., App., 247 S.W.2d 818. 

64 aj. p 674 note 48. 

81. Iowa.—Pritchett v. Overman, 8 
Greene SSL 

Tex.—Andrews v. Parker, 48 Tex. 94. 

85. Mass.—SBathaway v. Checker 
Taxi Co., 73 N.B.2d 603, 821 Mass. 
406—Hohman v. Hemmen, 182 N.Ew 
860, 280 Mass. 526. 

88. IlL—Lecklied^ Chicago City 

Ry. Co., 172 ULApp. 657. 

64 C.J. p 676 note 45. 

XastruotloiL held xneorely oaoUpnary 
Where symptoms of injury to 
plalntilC in action for injuries alleged¬ 
ly sustaiped in automobile collision 
were only subjective^ portion of 
charge on issue of damages that lack 
of corroboration reguires inquiry in¬ 
to cause of injury with more care 
than if symptoms are objective was 
not subject to exception that province 
of Jury was invaded and that higher 
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Standard than imposed by law was 

established, since instruction was 

merely cautionary.—^McDonald v. 

Elkins, 187 A. 725, 88 N.H 249. 

87. Iowa.—Corson v. Iowa Mut. F. 
Ins. Assoc., 88 N.W. 1086, 115 Iowa 
485. 

26 C.J. p 565 note 78. 

88. Tex.—^Traders & General Ihs. 
Co. V. Chrlile, 161 S.W.2d 484, 138 
Tex 528, answer to certified ques¬ 
tion conformed to Traders & Gen¬ 
eral Ins. Co. V. Carlisle Civ.App., 
162 S.W.2d 761. 

89. Ark.—Corpus Juris quoted la 
Rutland V. P. H. Ruebel & Co., 164 
S.W.2d 678, 581, 202 Ark. 987. 

64 C.J. p 575 note 47. 

90» Minn.—Tummire v. JelCerson 
Tiansp. Co., 278 N.W. 159, 202 
Minn. 807. 

Fa.—Gates v. Baptist, Com.Fl., 88 
Erie Co. 219. 

64 C.J. p 575 note 48. 

9L Mich.—^Markoff v. Detroit Unit¬ 
ed Ry.. 134 N.W. 1101, 169 Mich. 
87. 

64 C.J. p 575 note 49. 

92. Mich.—Langworthy v. Green 
Tp., 50 N.W. 130, 88 Mich. 207. 

93. Ind.—Allman v. Malsbury, 65 N. 
E.2d 106, 224 Ind. 177. 

94. Geu—Bourquin v. Bourquin, 86 S. 
E. 710, 110 Ga. 440. 

64 aJ. p 575 note 52. 

95. Ala.—Davis v. HAys, 8 So. 181, 
89 Ala. 563. 

96. N.C.—Bonner v. Hodges, 15 S.SL 
881, 111 N.C. 66. 

64 CJ. p 676 note 54. 

97. Ey.—Cecil v, Johnson, 11 B.Moa 
35. 
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proper which minimize or belittle evidence,^® in¬ 
dicate®® or destroy! probative value of testimony, 
erroneously instruct that certain testimony is not 
evidence of a certain fact,® state that certain evi¬ 
dence does or does not prove a fact® or only indi¬ 
rectly bears on the issues,^ state that certain evi¬ 
dence is of little value,5 is or is not material,® is or 
is not sufficient,’^ or is not strong, clear, and con¬ 
vincing,® tell how certain evidence should be re¬ 
garded or considered® or interpreted,!® and intimate 
doubts as to the competency of certain testimony.!! 
It is also improper to point out inferences to be 
drawn from particular facts in evidence.!® 
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Likewise it is error to give undue prominence to 
certain testimony,!® or single out one item of evi¬ 
dence from all the others and instruct the jury to 
find for one or the other of the parties on that evi¬ 
dence alone,!^ or erroneously to state that certain 
facts are prima facie evidence,!® that the testimony 
of plaintiff or of defendant must be accepted as 
true,!® that the testimony of one witness is to be 
preferred to that of another,!^ or should be believed 
unless it is impeached or discredited,!® that the 
remembrance of occurrences nearly a year back *‘is 
not always to be expected of a witness,”!® that, from 
the facts proved, plaintiff is or is not entitled to re¬ 
cover,®® or that defendant has or has not sustained 


08. Ark.—Qorpiui OTozls anoted in 
Rutland V. P. H. Ruebel & Co., 154 

S.W.2d 578, 681, 202 Ark. 987. 

Mo.—Lloyd V. Alton R. Ca, 169 S.W. 

2d 267, 848 Mo. 1222. 

N.C.—Camithers v. Atlantic & Yad¬ 
kin Ry. Co., 9 S.E.2d 498, 218 N.C. 
49, annulled 11 S.E.2d 157, 218 N. 
C. 877. 

64 C.J. p 675 note 66. 

Chargres htiLd not to minimise eivi- 
denoe 

Mo.—Clark v. PoweU, 176 S.W.2d 842, 
851 Mo. 1121. 

64 C.J. p 575 note 66 [b]. 

Testimony to be welglied with great¬ 
er care 

In action for death of occupants of 
automobile in accident of which de¬ 
fendant was sole survivor, defend¬ 
ant's requested Instruction that, in 
weighing testimony of police officers 
as to defendant's admissions that he 
had been driving automobile at time 
of accident, greater care should be 
used than in weighing testimony of 
ordinary witnesses, was properly re¬ 
fused .—Terry v. O'Neal, 72 A.2d 26, 
194 Md. 680. 

99. Ark.—Corpus Juris quoted in 
Rutland V. P. H. Ruebel & Oo., 164 
S.W.2d 578, 581, 202 Ark. 987. 

64 C.J. p 575 note 57. 

li Ark.—Corpus Juris quoted la 
Rutland V. P. H. Ruebel & Co., 164 
S.W.2d 578, 681, 202 Ark. 987. 
Idaho.—Abbs v. Redmond* 182 P.2d 
1044, 64 Idaho 869. 

Mo.—Helnbach v. Helhbach, 170 S. 
W. 1148, 262 Mo. 69. 

li. U.S.—Gtadmoski v. Pitney, D.G. 

Pa., 59 F.Supp. 641. 

64 C.J. p 676 note 69. 

8. Ark.—Corpus Juris qupted iu 
Rutland V. P. H. Ruebel 4b Co., 164 
S.W.2d 678, 581, 202 Ark. 987. 
Mass.—Barnett v. John Hancock 
Mut Life Ins. CO., 24 N.E.2d 662, 
804 Mass. 664, 126 A.L.R. $08. 
Tenn.—^Morgan v. Tennessee Cent. 
Ry. Co., 216 S.W.2d 82, 81 Tenn. 
App. 409. 

64 CJT. p 676 note 60. 


Xustructiou as to BO oompeteut evi¬ 
dence 

In guest's action for injuries sus¬ 
tained in aut<»nobile accident, in¬ 
struction that there was no compe¬ 
tent evidence that driver was an in¬ 
competent driver because of defective 
vision was properly refused where 
issue whether driver's defective vi¬ 
sion was proximate cause of accident 
was for jury.—^Hala v. Worthington, 
81 A2d 844, 130 N.J.Xjaw 162. 

4. Ark.—Corpus juris quoted in 
Rutland V. P. H. Ruebel & Co., 154 
S.W.2d 678. 681, 202 Ark. 987. 

Ga.—Ellis V. City of Hazelhurst, 76 
S.E. 99, 188 Ga. 181. 

Bm Ark.—Corpus Juris quoted lu 

Rutland V. P. H. Ruebel A Co., 154 
S.W.2d 578. 681, 202 Ark. 987. 

64 C.J. p 676 note 62. 

6. Ark.—Corpus Juris quoted iu 

Rutland V. P. H. Ruebel & Co., 154 
S.W.2d 578, 581, 202 Ark. 987. 

64 C.J. p 676 note 63. 

7. Aik.—Corpus Juris quoted 1b. 

Rutland v. P. H. Ruebel & Co., 164 
S,W.2d 678, 681, 202 Ark. 9*87. 

IlL—Wellner v. New York Life Ins. 

Cb., 78 N.E12d 156, 331 HLApp. 860. 
64 aJ. p 576 note 64. 

8 . N.C.—Jones v. Warren, 46 8JEL 
740, 184 N.C. 890. 

9ii U.S.—Crane v. Morris' Lessee, N. 

Y., 81 n.S. 698, 8 LJBd. 614. 

Ala—Little v. Sugg, 8 So.2d 866, 248 
Ala. 196. 

Aik.—Carpus Juris quoted in Rutland 
V. P. H. Ruebel 4b Co., 164 S.W.2d 
678, 581, 202 Ark. 987. 

Iowa.—La Sell v. Tri-States TheaXre 
Oorp., 11 N.W.2d 86, 288 Iowa 929. 
Or.—Dunn v. First Nat Bank, 39 P. 
2d 944, 149 Or. 97. 

Tex.—^Acker v. Thompson, ClvApp., 
128 S.W.2d 852, reversed by agree¬ 
ment 

64 C.J. p 576 note 66. 

10. Ark.—Corpus Juris quoted in 
Rutland V. P. H. Ruebel 4b Co., 154 
S.W.2d 678, 681, 202 Ark. 987. 

Wis.—Drevis v. Woods, 87 N.W. 266, 
71 Wis. 829. 


11. Ga—Potts V. Housa 6 Ga 824, 
60 AjaD. 829. 

12. Ark.—Gilliam v. Bradley Lumber 
Co. of Arkansas, 67 S.W.2d 596, 
188 Ark. 616. 

13. Ala—Birmingham Elec. Co. v. 
Woodward, 85 So.2d 869, 38 Ala 
App. 526. 

GkL—^Martin v. Martin, 180 S.E. 851, 
180 Ga 782. 

Ill.—Curtis V. Lowe. 87 N.E.2d 865, 
838 UlwApp. 468—Susexniehl v. Red 
River Lumber Co., 28 N.Ei.2d 748, 
806 DLApp. 430. 

Ind.—Allman v. Malsbury, 66 N.E.2d 
106, 224 Ind. 177. 

Iowa—Wiese v. Greenwalt, 10 N.W. 

2d 641, 283 Iowa 896. 

Mo.—lAiechtefeld v. Marglous, App., 
176 S.W.2d 674. 

Neb.—Neeley v. Trautwein, 118 N.W. 
141, 79 Neb. 761. 

N.H.—Ran v. First Nat Stores, 92 A. 
2d 921, 97 N.H. 490. 

Or.—Oja V. Le Blanc, 208 P.2d 267, 
186 Or. 888. 

R.L—McCreadie v. Biltcliffe, 96 A.2d 
468. 

Tex.—^Hooper v. Courtney, ClvJV.pp., 
266 S.W.2d 462—^tna C^. 4b Sur. 
Co. V, Davis, ClvA.pp., 196 S.W.2d 
86—Tallabas v. Wing Chong, Civ. 
App., 72 S.W.2d 636. 

64 C.J. p 676 note 69. 

14. Ala—Montgomery-Moore Mfg. 
Co. Y. Leith, 60 So. 210, 162 Ala. 
246. 

X6. Ark.—^Export Ins. Co. v. Roys¬ 
ter, 8 S.W.2d 468, 177 Ark. 899. 

04 O.J. p 676 note 70. 
la Ey.—Smith v. Northern Bank, 1 
Mete. 675. 

Miss.—Daniel ▼. Daniel, 4 So. 96. 

17. Ga—Mims V. Ragland, 2 S.E.2d 
I 174, 59 GaApp. 708. 

64 CJ*. p 576 note 72. 

18. Ala—Miller v. Bryant 161 So. 
862, 25 AlaApp. 564, certiorari de¬ 
nied 161 Sa 866, 227 Ala 670. 

19. HI.—Shaw V. People, 81 Ill. 150. 
80. Ala.—Jones v. First Nat Bank, 

89 Sou 487, 206 Ala 208. 

64 C.J. p 676 note 74, 
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his plea.21 It is error for the court to instruct the 
jury that they may find a material fact of which 
there is no evidence from which it may be legally 
inferred.2^ An instruction that the jury may con¬ 
sider not only the evidence introduced but also mat¬ 
ters of common and general knowledge has been 
held to be improper as an instruction on the weight 
of the evidence.2^ 

While it has been held to be improper for the 
■court to point out the comparative weight of evi¬ 
dence,there is also some authority to the con- 
trary.25 

:§ 286. -Preponderance of Evidence 

The trial Judge may require the jury’s finding to be 
based on a preponderance of the evidence and may ex- 
jaiain what is meant thereby; but he must leave the 
Jury free to determine the preponderance and must not 
Indicate who appears to have proved his case. 

Without invading the province of the jury in as¬ 
suming conflicting issues proved, the trial judge may 
require a finding of the jury to be based on a pre¬ 
ponderance of the evidence, 26 may explain what is 
meant by the preponderance of evidence,27 and may 
point out which of the parties must so prove his 


case.26 Moreover, he may instruct that, if none of 
the material facts embodied in a question are so 
proved, then certain evidence may be disregarded,29 
or that, if the evidence is evenly balanced, a fact is 
not proved.20 However, the instruction must leave 
the jury free to determine the preponderance of 
evidence from all the evidence,2i and must not in¬ 
dicate the party who appears to have proved his 
case.22 An instruction that preponderance of evi¬ 
dence does not necessarily mean a greater number 
of witnesses but that character of evidence more 
worthy of belief has been held to be on the weight 

of evidence.22 

§ 287. -Presumptions and Burden of 

Proof 

Authorities differ as to whether instructions on pre¬ 
sumptions of fact constitute an invasion of the province 
of the Jury; but it is not improper to state on whom 
the burden of proof falls. 

The court must not state as a presumption of law 
that which is a matter for the jury's determina¬ 
tion,2^ and a requested instruction of that nature 
is properly refused ;26 and so it must not state the 
strength of a presumption of fact®® and the amount 


tSl. AJa.—Foust T. Yielding:, 28 Ala- 
658. 

NM .—Chaves v. Chaves, 5 P. 831, 3 
N.M. 300. 

'02. N.T.—Holmes v. Jones. 24 N.E. 

701, 121 N.T, 461. 

■64 C.J. p 676 note 76. 

:23. Tex.—Phcenlx Refining: Co. v. 
Tips, 81 S.W.2d 60, 126 Tex. 69— 
St. Liouls, B. & M. Ry. Co. v. Zam¬ 
ora, Clv.App., 110 S.W.2d 1242. 
:24. Gku—^Brothers v. Hornet 79 S.B. 

468, 140 Ga. 617. 

64 C.J. p 575 note 61. 

'Oral and documentary evidenoe 
Instruction that documentary evi- 
•dence must be g:lven greater welg:ht 
than oral evidence and that plaintiff 
had not corroborated any of the facts 
•of his employment on major issues 
was properly refused as constituting: 
improper comment on weig:ht of the 
^evidence.—J. & B. Motors v. Mar- 
g:olis, 257 P.2d 588, 75 Arlz. 392. 

25. Ga.—Lester v. Baxter, 191 S.B. 
429, 184 Ga. 868, 111 A.L.R. 498. 

Ylepositioiui and oral testlmoiiy as 
egual 

Charg:e that depositions of defend¬ 
ant should be considered with same 
force as if defendant had been pres¬ 
ent and testified was not erroneous 
on grounds that it invaded province 
•of Jury.—^Lester v. Baxter, supra. 

26. Ga.—^Harmon v. Gaddy, 19 S.B. 
2d 302, 193 Ga. 574. 

'Okl.—^Indian Territory Illuminating 
Oil Co. V. Graham, 60 P.2d 720, 174 
Okl. 488. 


27. Ind.—Bavls v. Babb, 125 N.R 
403, 190 Ind. 173. 

64 C.J. p 576 note 77. 

Preponderaaoe of evidence exroneons- 
ly defined 

In action against operator of beau¬ 
ty shop for injuries allegedly re¬ 
ceived by plaintiiTs minor daughter 
while obtaining permanent wave, it 
was reversible error to charge that 
Jury should decide issues by prepon¬ 
derance of evidence and that by pre¬ 
ponderance of evidence the law meant 
that superior weight of evidence 
which was sufficient to convince 
minds to a **moral and reasonable 
certainty,*’ since charge placed un¬ 
due burden on defendant by requiring 
defendant to prove her contentions 
beyond reasonable doubt, as '*moral 
and reasonable certainty** and **be- 
yond a reasonable doubt** are identi¬ 
cal in meaning.—Justice v. Davis, 10 
S.m2d 267, 62 Q&JLPP, 872. 

28. Tex.—Tolivar v. Howth, Civ. 
App., 100 S.W.2d 1090, eorror dis¬ 
missed. 

64 C.J. p 576 note 78. 

29. Ind.—^Terre Haute Traction & 
Ldght Co. V. Payna 89 NJB. 418, 
45 Ind.App. 182. 

80. Ind.—Pennsylvania Lines Volun¬ 
tary Relief Dept v. Spencer, 46 N. 
H. 477, 17 Ind.App. 123. 

31. R.I.—Muscente v. R. S. Brine 
Transp. Co., 196 A. 259, 59 R.L 482. 

64 C.J. p 576 note 81. 

32. Tex.—'Wells Fargo & Co. Bx- 
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press V. Gentry, Civ.App., 164 S.W. 
363. 

64 C.J. p 576 note 82. 

33. Tex.—^Moore v. Moore, Civ.App., 
299 S.W. 653. 

3d. Ala—Crotwell v. Cowan, 184 So. 
195, 236 Ala 578. 

Mo.—Ooirpiu Juris quoted In Ross v. 
Penderg:a8t, 182 S.W.2d 807, 809, 
353 Mo. 300—^Bente v. Finley, App., 
83 S.W.2d 156. 

Or.—Corpus Juris quoted in Wehoffer 
V. Wehoffer, 166 P.2d 830, 833, 176 
Or. 845. 

64 C.J. p 577 note 87. 

Damages 

In action for damages for alleged 
wrongful registration of trade-mark 
and for unfair competition because 
of the sending of letter, which was 
not libelous per se. by defendants to 
certain customers of plaintiff, where¬ 
in special damages were neither 
pleaded nor proved, instruction that 
letter was defamatory and actionable 
per se and that damages were pre¬ 
sumed was erroneous.—^Landstrom 
V. Thorpe, C.A.SJ>., 189 F.2d 46, 26 
A.L.R.2d 1170, certiorari denied 
Thorpe v. Landstrom, 72 S.Ct 37, 842 
XT.S. 810, 96 L.Fd. 620. 

36. Mo.—Corpus Juris quoted in 
Ross V. Pendergcust, 182 S.W.2d 
807, 309. 358 Mo. 800. 

Or.—Corpus juris quoted in Wehoffer 
V. Wehoffer, 166 P.2d 830, 833, 176 
Or. 345. 

64 C.J. p 677 note 88. 

36. Ho.—Corpus Juris quoted in 
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of proof necessary to overcome it.37 While it has 
been held that various instructions as to presump¬ 
tions of fact are not improper as a comment on the 
evidence, it has also been held that presumptions 
should not be stated in the instructions,^® in some 
instances on the ground that presumptions usually 
concern the shifting of the burden of evidence and 
are for the court rather than for the jury;^® and it 
has further been held that any charge as to a pre¬ 
sumption arising from a given state of facts, unless 
in those instances in which the law raises a con¬ 
clusive presumption, is a charge on the weight of 
evidence.^^ 

When circumstances in evidence permit the jury 
to draw an inference adverse to the presumption, it 
is error for the court to instruct that a presumption 
exists "in the absence of rebutting circumstances/'^^ 
Where a presumption might arise, it is erroneous 
to instruct that no presumption exists.^^ Stating as 
a presumption that which is merely a matter of in¬ 
ference is error>^ 

Burden of proof. It is not improper as invasive 
of the jur 3 /s province for the court to state on 
whom the burden to prove a certain issue falls,^5 
but it must not state that a party has sustained his 
burden;^® and, where it is for the jury to say 
what evidence would shift the burden, the court 
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must not instruct that it has or has not shifted.*^ 

§ 288. -Positive and Negative Testimony 

Authorities differ as to whether the trial court may 
Instruct as to the relative weight to be given to positive 
and negative testimony. 

Where the rule prohibiting courts from expressing^ 
an opinion or charging on the facts or evidence pre¬ 
vails, it is usually held that instructions as to the 
relative weight to be given to positive and negative 
testimony invade the province of the jury and 
should not be given,^® but in some instances in some 
of such jurisdictions instructions of this character 
have been held proper.^® The court cannot er¬ 
roneously instruct as to the weight of negative evi¬ 
dence by itself,®® but may properly instruct that 
negative evidence, if believed, will warrant a find¬ 
ing.®^ It is not error for the court to state to the 
jury that a witness who swears that "to the best of 
my recollection” an act was not done testifies less 
positively than one who testifies that it was done.®^ 

In the federal courts and also in other jurisdic¬ 
tions where it is not improper to charge on the 
weight of the evidence, if the jury are given to* 
understand that such opinion is advisory only, in¬ 
structions as to the relative force of positive and* 
negative testimony may usually be given;®® but 


Ross V. Pendergast, 182 S.W.2d 807, 
309. 353 Mo. 800. 

Or.-^Corpus Jnxis gnotod la Wohoffer 
V. Wehofter, 156 P.2d 830, 888. 176 
Or. 345. 

64 C.J. x> 577 note 89. 

S7. Mow—Cogrpiis Jozis gaoted la 
Ross V. Pendergast, 182 S.W.2d 807, 
309, 353 Mo. 300. 

Or.—Corpus Juris gnoted la Wehoffer 
V. Wehofler, 156 P.2d 830, 833, 176 
Or. 845. 

64 C.J. p 577 note 90. 

38. Wis.—^Bellrlchard r. Chicago & 
N. W. Ry. Co., 20 N.W.2d 710, 247 
Wls. 569. 

Xnstruotloa held proper 

In action for damages as result of 
collision between automobile and 
train, an instruction that driver of a 
vehicle is presumed to have seen 
what was in plain sight was not sub¬ 
ject to criticism that it conveyed the 
idea to Jury that train was in plain 
sight.—^Bellrichard v. Chicago & N. 
W. Ry. Co., supra. 

83. Mo.—^In re Weingart's Estate, 
App., 170 S.W.2d 972—Ducoulom- 
bier V. Baldwin, App., 101 S.W.2d 
96. 

jury lOiould be told as to what 
facts they must b^eve to be true to 
reach verdict rather t han what Is 
presumed.—Lamps v. Prankl in 


American Trust Co., 96 S.W.2d 710, 
339 Mo. 861, 107 A.L.R. 465. 

40. Mo.—Dove v. Atchison, T. & S. 
P. Ry. Co., 1«63 S.W.2d 548, 849 
Mo. 798. 

4L Mo.—Corpus Juris guoted In 
Ross V. Pendergast, 182 S.W.2d 
307, 309, 853 Mo. 300. 

Va.—Commonwealth ex reL Davis 
V. Malbon, 78 S.B.2d 688, 195 Ya. 
868 , 

64 aj. p 577 note 91. 

48. Mo.—Corpus juris guoted in 
Ross V. Pendergast, 182 S.W.2d 
807, 809, 853 Mo. 800—Winter v. 
Supreme Lodge K. P., 6*9 S.W. 662, 
26 Mo. App. 1. 

43. HL—Krawitz v. Levinstein, 62 
K.E.2d 60, 820 IlLApp. 618. 

Mo.—Corpus Juris guoted in Ross y. 
Pendergast, 182 aw.2d 307, 809, 
853 Mo. 300. 

64 C.J. p 677 note 98. 

44. Mo.—Corpus Juris guoted. in 
Ross V. Pendergast, 182 S.W.2d 
307, 809, 853 Mo. 800. 

Or.—Corpus Juris guoted In Wetrof- 
fer V. WehofCer, 156 P.2d 830, 883, 
176 Or. 845. 

64 aJ. p 577 note 94. 

48. Pa.—Waldron v. Bguitable Life 
Assur. Soc., ConuPL, 90 Plttsb.Leg. 
J. 335. 


Tenn.—^Burrow v. Lewis, 142 S.W.2a‘ 
758, 24 Tenn.App. 253; 

64 C.J. p 577 note 84. 

Propriety of instruction on burden of 
proof generally see supra 9 269. 

48. Or.—Askay v. Maloney, 179 P: 

899, 92 Or. 660. 

64 C.J. p 577 note 85. 

47. Al€u—Gray v. Anderson, 1 So.2<3' 
384, 241 Ala. 154. 

64 C.J. p 577 note 86. 

48. m. —^McDaniels v. Terminal R. 
Ass’n of St. Louis, 23 N.E.2d 785, 
802 lUJLpp. 832. 

Neb.—CorpTU Juris guoted in In re< 
Woodward's Estate, 23 N.W.2d 75, 
79. 147 Neb. 270. 

64 aj. p 577 note 95. 

Comment on credibility of witness¬ 
es as invasive of province of Jury 
generally see supra § 276. 

49. Va.—Bangley v. Virginian Ry. 
Co., 78 S.E.2d 696, 195 Va. 840. 

64 C.J. p 678 note 96. 

sa Ala.—^Louisville, etc., R. Co. v.. 

TUrk, 30 So. 676, 128 Ala. 305. 

64 C.J. p 678 note 97. 

51. Cal.—^Lindsey v. Pacific Electric- 
Ry. Co., 296 P. 181, 111 Cal.App. 
482. 

52. S.C.—Gable v. Rauch, 27 S.EL 
555, 50 S.a 95. 

53. Pa.—Costack v. Pennsylvania! 
R. Co.. 102 A.2d 127, 876 Pa. 841— 
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this is not true in all such jurisdictions.®^ 

§ 289. -Admissions 

Authorities differ as to whether Instructions may be 
given with respect to the weight or effect to be given ad¬ 
missions. 

In a number of jurisdictions, instructions which 
admonish the jury to receive evidence of verbal 
admissions with caution are held to be erroneous 
as being a charge on the weight of the evidence 
and an invasion of the province of the jury,®® and 
so the court should not instruct that the admissions 
should be carefully scrutinized,®® and that evidence 
of admissions of a party is dangerous and liable 
to abuse ;®7 but there are jurisdictions in which 
cautionary instructions are upheld.®® There is a 
divergence of opinion, also, as to the right of the 
court to instruct as to the weight or effect to be 
given the admissions as evidence, and in a number 
of jurisdictions such instructions are erroneous,®® 
while in others they have been held proper.®® 

It has been held that the court may rightfully in¬ 
struct that the jury should take into consideration 
all that the party stated in his favor in his admis¬ 
sion as well as that which was against him,®i and 
may bring to the jury's attention the circumstances 
of the admission.®® With respect to admissions by 
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a party during the trial, it has been held erroneous 
to instruct that statements made by plaintiff which 
are against his interest may be taken as true, but 
his statements favorable to himself are only to be 
given such credit as the jury, under all the facts and 
circumstances, deem them entitled to.®® Such in¬ 
structions, it has been said, are vicious as singling 
out the testimony of a witness, and as a comment 
on the probative force of his testimony.®^ 

Plea of guilty. Instructions as to the law with 
respect to a previous plea of guilty are not er¬ 
roneous as invading the province of the jury.®® 

Admission of what absent witness would testify. 
After an admission by opposing party that an absent 
witness would testify to a certain statement, an in¬ 
struction that such statement is entitled to the 
same consideration as if the witness had testified 
does not invade the province of the jury.®® 

§ 290. -Opinion Evidence 

It Is Improper to Instruct as to the weight to be giv¬ 
en expert or opinion testimony, although a general in¬ 
struction as to expert testimony may be proper. 

Instructions as to the weight to be given the 
testimony of experts or other persons who testify 
as to their opinions are error,®7 such as instructions 


Scollon T. Peimsylvaiijia K. Co., 52 
Pa.Dist & Co. 649—Baxtoletta v. 
Pennsylvania R. Co., Coni.PL» 97 
Pittsb.Lesr.J. 509. 

64 C.J. 9 578 note 1. 

54, IN'.J.—^McLean v. Srie R. Co., 54 
A. 238, 69 N.J.Law 57, affirmed 57 
A- 1132, 70 N.J.Law 337. 

64 C.J. p 578 note 2. 

55. Mass.—^Rumrill v. Ash, 47 N.E3. 
1017, 169 Mass. 341. 

64 C.J. p 578 note 3. 

55. Ind.—Newman v. BazelrisrST, 96 
Ind. 78. 

Whsh.—Allison v. Bartelt, 205 P. 
868, 121 Wash. 418. 

57. Tex.—Castleman v. Sherry, 42 
Tex. 59. 

68. Cal.—^Martin v. Los Angreles 
Turf Club, 103 P.2d 188, 39 CaJL 
App.2d 338. 

Ga.—^Elliott Y. Marshall, 176 S.E. 
770, 179 Ga. 639. 

UtalL—Corpiis Juris cited in Reid v. 
Owens, 93 P.2d 680, 686, 98 Utah 
50. 

64 C.J. p 578 note 6. 

59b Mo.—Collins v. Tootle’s Estate, 
137 S,W. 273, 156 Mo.App. 221. 

64 C.J. p 578 note 7. 

Zastrnotions h^ exroneoiui 
Mo.—^Van Orman y. J. C. Penney Co., 
App., 60 S.W.2d 409. 


Znstniotioiui hbld improper as com¬ 
ment on weight ot evidence 
Ark.—Pikes v. Johnson, 248 S.W.2d 
362, 220 Ark. 448, 32 A.L..R.2d 934. 
64 C.J. p 578 note 7 [b]. 

Xnstmctionji held not erroneons 
Cal.—Eeim v. D. B. Berelson & Co., 
233 P.2d 123, 105 CalApp.2d 154. 
ea Neb.—^Hughes v. Conigllo, 25 N. 

W.2d 405, 147 Neb. 829. 

64 C.J. p 579 note 8. 

Ihstmction on effect of oonoession 

(1) Charge that concession by 
transit company that if bus moved 
when plaintiff was getting off, it was 
negligent, and that jury had to de¬ 
termine only if bus moved when 
plaintiff was getting off to determine 
negligence, was proper.—Wells v. 
Burlington Rapid Transit Co., 68 A. 
2d 911, 116 Vt. 72, followed in 68 A. 
2d 912, 116 Tt. 75. 

(2) A special instruction that if 
jury found that plaintiff had latent 
or inactive arthritic condition of low¬ 
er back before accident in which he 
was Injured and that such condition 
was aggravated or touched off by 
injury, defendant corporation’s liar 
blllty, **whlch it admits,” was not 
affected because of such condition, 
was proper as stating that defend¬ 
ant’s liability, not plaintiff’s physical 
condition, was admitted by defendant, 
where record showed issue as to ex¬ 
tent of after effects of plaintiff's 
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physical injury and admission of 
liability only for damages proved.— 
Dletsch V. Burnside Motor Freight 
Lines, Ohio App., 82 N.E.2d 569. 

61. N.C.—Rankin v. Thomas, 59 N. 
C. 435. 

68. N.Y.—Gang! v. Fradus, 125 N.E. 
677, 227 N.T. 462. 

63. Mo.—Quinn v. Metropolitan St 
R. Co., 118 S.W. 46, 218 Mo. 545. 

64 ax p 579 note 11. 

64. Mo.—Huff V. St Joseph R., etc., 
Co., Ill SwW. 1146, 213 Mo. 495— 
Zander v. St Louis Transit Co., 
108 S.W. 1006, 206 Mo. 445. 

65. Cal.—^Fawkes v. Reynolds, 211 
P. 449, 190 CaL 204. 

66. Ala—Ex parte Birmingham Ry., 
Light & Power Co., 64 So. 70, 184 
Ala 580. 

67. Wash.—Otter v. I>epartment of 
Labor and Industries, 118 P.2d 
418, 11 Wa8h.2d 51. 

64 aj. p 579 note 15. 

BefUsal of reauested insimotioiui 
held proper 

(1) In will contest refusal to in¬ 
struct jury that signatures of dece¬ 
dent on checks, notes, and other doc¬ 
uments offered by proponent as a bar 
sis of comparison were proved to be 
genuine to satisfaction of court was 
not erroneous.—^Nass v. Nass, 228 S. 
W.2d 180, 149 Tex. 41. 
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by the court that, with respect to testamentaiy ca¬ 
pacity, the opinion of the testator’s neighbors, if 
persons of good common sense, is worth more than 
the opinion of medical witnesses,®^ or more than the 
testimony of other witnesses whose opportunities 
of observation had been more limited;®® that the 
testimony of experts on such issues is usually of 
very little value,although there is also some 
audiority to the contrary that the testimony of 
experts who knew and had treated deceased was 
entitled to greater weight than that of experts who 
founded their opinions on hypothetical questions 
that the opinion of expert witnesses, if opposed to 
the physical facts, must give way to such facts 
that the opinion of persons not experts on insanity 
is of little weight that the opinions of a certain 
class of witnesses are more trustworthy than those 
of another class that expert testimony should be 
received and weighed with caution;*^® that the 
testimony of an expert as to value must be accepted 
as correct where it is the only direct evidence on 
that point that expert evidence, if in conflict with 
the positive testimony of credible witnesses, must 
fail;^® or that the testimony of expert witnesses 
does not establish a fact as to which they have testi- 
fied7® 

The court may give a general instruction as to 
expert testimony where it contains no reference 


to any witness and singles out no testimony.®® It 
is proper to instruct the jury that they are the judg¬ 
es of the value of the testimony of experts®^ and 
are not bound to accept such testimony as true,®^ 
and that the jury may weigh and credit testimony of 
expert witnesses the same as that of other wit¬ 
nesses,®® and give it the weight to which they think 
it is entitled;®® and the jury may be instructed to 
consider the facts and circumstances on which the 
opinion of a nonexpert witness is based as well as 
the opinion itself.®® It has been held that an in¬ 
struction that, while expert testimony on the genuine¬ 
ness of a signature should be given such weight 
as the jury find it entitled to, testimony of that 
character is of a low order, and should not over¬ 
throw the positive and direct evidence of credible 
witnesses, who testify from their personal knowl¬ 
edge, and that expert testimony is most useful in 
the case of conflict between witnesses as corroborat¬ 
ing testimony, is proper.®® It has been held to be 
error for the court to suggest that expert witnesses 
did not comprehend certain hypothetical questions.®^ 

§ 291. -Uncontroverted Evidence 

In genoral, the trial court may Instruct that certain 
facts are undisputed and may state such evidence or 
facts and the effect thereof. 

In general, the trial court may properly instruct 
that certain facts are undisputed,®® and may state 


(2) In action on special automo¬ 
bile accident policy excludinsr from 
ooverasre death of insured while un¬ 
der influence of any intozloant* re¬ 
fusal of instruction that if credible 
scientiflc evidence and tests showed 
presence of alcoholic liquor in blood 
of insured of sufficient quantity to 
cause dnsured to be under influence 
of intoxicating beverages, such tests 
were entitled to greater weight than 
mere opinions or conclusions of wit¬ 
nesses not based on scientific tests, 
knowledge* etc., was not error since 
requested instructions improperly 
gave controlling effect to the opin-| 
ions of experts.—Eiuroske v. ^tnaj 
Life Ins. Co. of Hertford, Conn., 291 
N.W. 884, 234 Wls. 894, 127 A.L.R. 
1605. 

XnstmetloiL held not fatally enroneons 
In replevin for pipe organ, which 
originally cost ten thousand five 
hundred dollars, where plaintiff's in¬ 
terested witness testified organ was 
worth five thousand dollars, and de¬ 
fendant’s interested witness testified 
it was worth one thousand dollars, 
instruction to' base value on testi¬ 
mony of witness Jury deemed credi¬ 
ble W€us not fatally erroneous as 
making opinion evidence' binding on 
^aty,—IIL P. Moller, Inc., v. 2datnker, 
171 A. 476, 814 FIbl 814. ^ 

88 C. 


eUi m.—Taylor v. Cox, 88 2f.B. 656, 
168 ILL 220. 

89. Ind.—(Durham v. Smith, 22 NJEL 
888, 120 Ind. 468—Cline v. Lindsey, 
11 N.m 441, 110 Ind. 337. 

7a Ind.—Slggers v. EIggexs, 57 Ind. 
461. 

7L S.C.—-Kirkwood v. Gk>rdon, 41 8. 

CL. 474, 62 Ain.D. 418. 

78. Iowa.—Sever v. Spangler, 81 N. 

W. 1072, 93 Iowa 576. 

Pa.—Seichenbach v. Rudda^fii, 18 A. 
482, 127 Pa. 584. 

73. Ky.—Starett v, Chesapeake, etc., 
R. Co., 110 aw. 282, 33 Ky.L. 809. 

74. Ala.—Burney v. Torrey, 14 So. 
685, 100 Ala. 157, 46 Am.aR. 33. 

76. HL—Smith v. Chicago, etc., R. 
Co., 105 IIL 51L 

Ind.—Pulwlder v. Ingels, 87 Ind. 
414. 

7a Iowa.—Madden v. Saylor Coal 
1 Co., Ill N.W. 67, 133 Iowa 699. 

64 OJ. p 580 note 24. 

77* Ala.—Holloway T« Gotten, 83 
. Ala. 529. 

73- Iowa.—Ball v- Skinner, 111 N.W. 
1022, 184 Iowa 298. 

7a Ind.—Louisville, etc.. Traction 
Co. V. WorreU, 86 N.B. 78, 44 Ind. 
App. 480. 


aa Ark.—Hamilton v. E^amilton, 10 
S.W.2d 877. 178 Ark. 24L 
64 C.J. p 580 note 28. 

8L Ga.—Seaboard Air Line Ry« Co, 
V. Young, 148 SJBL 757, 40 CkuApp. 4. 
64 C.J. p 580 note 29. 

88. Mo.—Wiley v. St. Joseph Gas 
Co., Ill S.W. 1185, 182 Mo.App. 
880. 

sa Kau.—Bums V. Clark. 185 P. 27. 
105 Kan. 454. 

Tenn.—Haskins v. Howard, 16 S.W. 

2d 20, 159 Tenn. 86. 

84. W.Va.—Browning v. Hoffman, 
111 S.S. 492, 90 W.Va 568. 

85- Iowa.—Conway v. Murphy, 112 
N.W. 764, 186 Iowa 171. 

86. Iowa—-Ayrhart v. Wllhelmy, 11*2 
N.W. 782, 185 Iowa 290. 

87. Ohio.—Bills V. Twiggs, 17 Ohio 
Clr.Ct.,N.S., 172. 

I 64 C.J. p 580 note 85. 

8& U.S.—^Robak v. Pennsylvania R. 
Co., D.C-Pa., 81 F.Supp. 841, af¬ 
firmed, OJL, 178 F.2d 485. 

OaL—Heple v, Kluge, 250 P.2d 694, 
114 CaLApp.2d 478. 

Ga.—SnelHngs v. Rickey, 147 S.K. 
44, 57 GaJLpp. 836. 

N.C.—Wolfe V. Smith. 1 S.B.2d 816, 
215 N.a 286. 

Okl.—Black v. Warren, 68 P.2d 88, 
178 OkL 218. 
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the tincontroverted evidence or conclusively proved direct assertive evidence as to the fact alleged to 
facts,89 and the effect thereof.®* Indeed, the court be uncontradicted.95 
must not submit undisputed matters to the jury as 

if they were in issue,91 although uncontradicted § 292. - Failure or Absence of Proof or 

testimony is properly submitted where the veracity Fvidence 

is for the jury’s determination.*® However, it has Where there it no evidence of any kind to support 

been held to be improper to state that the evidence the issue or tact It is proper tor the court so to instruct 

is imcontradicted since the finding of facts must **** 

be left to the jury even where the proof is all Where there is no evidence of any kind to sup- 
on one side.98 It is improper to charge that the port the issue, it is proper for the court so to in¬ 
evidence is uncontradicted where there is in fact struct the jury,®* and, when such is the case, that 

evidence on both sides of the issue,®* or there is no [ no evidence of a certain fact exists ;®7 but it is 


PfL—Simplex Steel Products Co. v. 
Oolemanr 4 A.2d 230, 184 Pa.Super. 
305. 

64 C.J. p 580 note 36. 

Bvldenoe lield not in conflict 

Testimony of motorist collidingr in 
tog with automobile ahead was held 
not to contradict charge of his neg¬ 
ligence, and hence Instruction assum¬ 
ing there was no conflict in evidence 
thereof was proper.—Long v. Fulkei> 
son, 74 S.W.2d 879, 228 Mo.App. 1230. 
All testimony except dhUd's 

An instruction that testimony was 
undisputed that child struck by auto¬ 
mobile was attempting to cross street 
at a point other than the cross-walk 
at the intersection and at a point 
other than that of an unmarked 
crossing was warranted under au¬ 
thority of trial court to comment 
on the evidence, where all testimony 
Introduced by plaintiff except that of 
six year old child injured sfliowed 
that at time of impact he was in cen¬ 
ter of street at about seventy feet 
south of intersection.—Stroud v. 
Hansen, 120 P.2d 102, 48 CaLApp.2d 
566. 

89. Cal.—Seedborg v. Lakewood Gar¬ 
dens Civic Ass’n, 233 P.2d 943, 105 
Cal.App.2d 449. 

I>eL—Canadian Indus. Alcohol Co. v. 

Nelson, 188 A. 89, 8 W.W.Harr, 26. 
Ind.—Craig v. Citizens Trust Co., 26 
N.E.2d 1005, 217 Ind. 434. 

Mass.—^Rappe v. Metropolitan Life 
Ins. Co., 77 N.Ev2d 641, 822 Mass. 
488. 

N.H.—Welch V. Prisble Memorial 
Hospital, 9 A.2d 761, 90 N.H 337. 
S.a—Home v. Southern Ry. Co., 197 
S.K 31, 186 S.a 625, 116 A.L.R. 
746. 

Tex.—Dillingham v. Currie, Civ.App., 
92 S.W.2d 1122, error dismissed. 
Va.—^Inter-Ocean Cas. Co. v. S mi t h , 
188 S.E3. 210, 167 Ya. 246. 

Wash.—^Thornton v. Bneroth, 89 P.2d 
879, 180 Wash. 250. 

•64 C.J. p 580 note 37. 

Where reasonable minds oonld not 
differ 

In automobile accident case, in¬ 
structing that defendant was guilty 
of negligence as a matter of law In 
bringing defendant’s automobile in 


contact with automobile in which 
plaintiff was riding was not error 
where testimony as a whole did not 
warrant conclusion that reasonable 
minds could have differed as to 
whether defendant was negligent.— 
Clos V. Chapman, Ohio App., 34 N.E. 
2d 811. 

Bvldeuoe subject to but one iutexpre- 
tatlou 

Ind.—Craig v. Citizens Trust Co., 26 
N.B.2d 1005, 217 Ind. 484. 

90. Ala.—Batson V. Birmingham 
Trust & Sav. Co., 4 So.2d 807, 241 
Ala. 629. 

CaL—Huebotter v. Pollett, 167 P.2d 
198, 27 Cal.2d 765. 

Iowa—Winter v. Davis, 251 N.W. 
770. 217 Iowa 424. 

Mass.—National Shawmut Bank of 
Boston V. Halletrt, 78 N.E.2d 624, 
822 Mass. 596. 

Mo.—Cantrell v. Hnlght, App., 72 S. 
W.2d 195. 

Okl.—^Tilbury v. Powell, 130 P.2d 
830, 191 Okl. 485—^Ice v. Gardner, 
83 P.2d 878, 183 OkL 4’96—Bysen- 
bach V. Farmers’ & Merchants’ 
Bank of Winnett, 28 P.2d 190, 164 
Okl, 127. 

Pa—Costello v. Pennsylvania R. Co., 
60 A.2d 28, 859 Pa 562. 

Va—^Morris v. Dame’s Ex’r, 171 S. 

B. 662, 161 Ya 545. 

64 C.J. p 581 note 38. 

Only where evidenoe is oonflloting 
is it improper for trial court to 
comment on its weight—^Traders & 
General Ins. Co. v. Boyd, Tex.Civ. 
App., 146 S.W.2d 488, error dismiss¬ 
ed, judgment correct 

91. Wash.—Haines v. Plnney, 18 P. 
2d 496, 171 Wash. 5<68. 

64 C.J. p 681 note 89. 

92. Ala—Southern Ry. Co. v. Bills, 
60 So. 407, 6 AlaApp. 441. 

Mich.—Yonkus v. McKey, 152 N.W. 
1081, 186 Mich. 208, Ann.Cas.l917B 
458. 

93. Md.—^Pennsylvania R. Co. v. 
Quality Products, 18'9 A. 200, 171 
Md. 291—^Inloes y. American Bxch. 
Bank, 11 Md. 173, 69 Am.D. 190. 

94. Okl.—^Mashunkashey v. Brewer, 
58 P.2d 664, 177 Okl. 253. 
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Yt—Peck V. Gluck, 29 A.2d 814, 118 
Yt 63. 

95. N.H.—^Morrison v. Boston & M. 
R. R., 164 A. 653, 8-6 N.H 176. 

96. Cal.—Carlson v. Shewalter, 243 
P.2d 649, 110 Cal.App.2d 666. 

Fla—Woodlawn Park Cemetery Co. 
V. Tangerman, 168 So. 806, 117 
Fla 470. 

Ind.—Craig v. Citizens Trust Co., 26 
N.B.2d 1006, 217 Ind. 434. 

N.T.—Young V. Grant Lunch Corp., 
4 N.Y.S.2d 866, 264 App.Div. 174. 
64 C.J. p 581 note 41. 

Extent of damage 

It may be proper for the court to 
charge the jury that there is no 
evidence that plaintiff has received 
any serious damaga—^Mattice v. 
Brinkman, 4-2 N.W. 172, 74 Mich. 706. 

97. Ala—Streetman v. Bowdon, 194 
So. 881, 239 Ala 869. 

Conn.—Christie v. Bager, 26 A.2d 852, 
129 Conn. 62. 

Mich.—Nowak v. City of Detroit, 282 
N.W. 221, 286 Mich. 499. 

Mo.—Atchison v. Weakley, 169 S.W. 

2d 914, 350 Mo. 1092. 

Pa—^Pennsylvania Co. for Insurances 
on Lives and Granting Annuities 
V. Philadelphia Blec. Co., 200 A. 
18, 331 Pa 125. 

R.L—Orleck v. Nemtzow, 196 A. 284, 
69 R.L 284. 

26 C.J. p 666 note 79—88 CJ. p 141 
note 48—54 C.J. p 681 note 42. 
Disregard of items of damage 
It is proper to instruct the Jury 
to disregard items of damage as to 
which there is no evidence.—^Marcus 
v. Omaha etc., R., etc., Co., 120 N.W. 
469. 142 Iowa 84—17 C.J. p 1068 note 
88 . 

Statement held not erroneous 

In action for injuries sustained in 
automobile collision comment by 
cK>urt that It was strange that al¬ 
though defendant had testified that 
the ground was covered with snow, 
no one of the persons present had 
observed the tracks of the automo¬ 
biles, as far as judge recollected 
from the evidence, followed by state¬ 
ment that jury were the sole judges 
of the facts was not erroneous as a 
comment on the absence of testi- 
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error so to instruct if some evidence, however slight, 
does exist,® 8 and a request for such an instruction is 
properly refused®® Where there is substantial evi¬ 
dence of a particular matter, an instruction that 
there was no evidence beyond that of speculation to 
establish the matter is properly refused.^ It has 
been held error for the court to state that there is 
some evidence of a fact when there is in reality 
none.2 

§ 293. Comments on Conduct or Merits of 
Cause or Parties 

The trial Judge must not comment on the cause or 
the parties in such a manner as improperly to Influence 
the Jury. 

The trial j'udge must not comment on the cause 
or the parties in such a manner as improperly to 
influence the jury,® but comments which the cir¬ 
cumstances warrant^ or which cannot be construed 
as prejudicial may be expressed.® An instruction 
cautioning the jury against acting from sympathy 
may be given, as discussed infra § 297, but it must 
not imply that sympathy is due to one of the par¬ 
ties.® 

§ 294. Comments on Contentions^ Argu¬ 
ments, and Conduct of Counsel 

The court may make remarks or suggestions appro¬ 
priate to the positions of counsel demanded by the cir- 
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cumstances of the case and not calculated to prejudice 
the right of the complaining party. 

The court may make remarks or suggestions ap¬ 
propriate to the positions of counsel demanded by 
the circumstances of the case and not calculated to 
prejudice the right of the complaining party,^ or 
add to correct instructions that the juiy should 
decide cases mainly on the ground taken and dis¬ 
cussed by counsel in the argument,® or may re¬ 
capitulate fairly such contentions of counsel as il¬ 
lustrate the bearing of the evidence on the issues,® 
if it does not do so in a prejudicial manner.^® 
The giving of an instruction which otherwise might 
be improper is sometimes justified by comments of 
counsel made in argument.ii The court may, in its 
charge, controvert a manifestly fallacious argument 
of counsel or instruct the jury as to what it may 
believe perversions by one counsel, of legal positions 
assumed by adverse counsel before the jury;i® or 
correct misstatements of law by counsel or, if 
counsel misstates the evidence, caution the jury to 
be guided by the evidence and not the statements of 
counsel,1® or to disregard such statements;^® or 
instruct the jury to disregard tmswom statements 
of counsel made to discredit witnesses or, where 
evidence has been admitted for one purpose and 
counsel undertakes to use it for another purpose, 
direct the jury to confine it to the purpose for 
which it was admitted or caution the jury to 
ignore legal authorities read to them by cotmsel.^® 


mony.—^Paul v. EUiot, C.O.A.Mont., 
107 F.2d 872. 

98. Fla.—^Lithgow Funeral Centers 
V. Loftln, 60 So.2d 746. 

Mich.—^BDammock v. Sima, 21 N.W.Sd 
118, 813 Mich. 248. 

64 C.J. p 581 note 43. 

99. Ala.—LitUe v. Sugg, 8 So.2d 866, 
243 Ala. 196. 

Md.—^Langenfelder v. Thompson, 20 
A.2d 491, 179 Md. 502, 136 A.LuR. 
960. 

Mass.—Guiffre v. Carapezza, 11 N.B. 
2d 433, 298 Mass. 458, 125 A.L. 

R. 1. 

Or.—Meany v. Wight, 46 P.2d 82. 160 
Or. 470. 

Tenn.—Colonial Baking Co. v. Acqui- 
no, 103 S.W.2d 618, 20 Tenn.App. 
695. 

Wyo.—^Branson v. Roelofsz, 70 P.2d 
689, 62 Wyo. 101. 

64 C.J. p 581 note 44. 

1 , Or.—Brb v. Cancilla, 146 P.2d 
101, 173 Or. 600. 

8. N.T.—^Dougherty v. King, 48 N’.T. 

S. 110, 22 App.Diy. 610. 

3. Conn.—FaUo v. New York, N. 
H. & H. B. Co., 192 A. 712, 128 
Conn. 81. 

Ill.—Pabis V. Frlel, 6« N.B.2d 471, 
828 IlLApp. 683. 


Vt—^McCutcheon v. Iieonard, 39 A. 
2d 348, 114 Vt. 38. 

64 C.J. p 582 note 59. 

4. Pa.—Price v. Little, 101 A. 645, 
257 Pa. 312—O’Rourke t. Block- 
som, 69 Pa.Super. 93. 

5. N.C.—Ward v. Atlantic Coast 
Line R. R., 82 S.B.2d 221, 224 N. 
a 696. 

64 C.J. p 683 note 61. 

6. Ohio.—Toledo, C. & O. R. R. Co. 
V. MUler, 132 N.E. 156, 103 Ohio 
St. 17. 

Pa.—^Byles y. Hazlett, 11 Wkly.N.C, 

212 . 

64 C.J. p 688 note 68. 

7- G€L—^Taber Mill v. Southern 
Brighton Mills, 175 S.R 665, 49 
Oa.App. 390. 

N.H.—Nutting v. Herbert, 87 N.H. 
346. 

N.C.—Brown v. Vestal, 55 S.B.*2d 797, 
231 N.C. 66. 

8. Pa.—^Blendinger v. Soudens, 2 
Mon. 48. 

Vt.—^Melvin v. Bullard, 85 Vt. 268. 

9. N.C.—Clark v. Wilmington, etc., 
R Co., 14 S.B. 43. 109 N.C 430, 
14 L.RA. 749. 


10. N.a—Nash V. Morton, 48 N.a 8. 
IL m.—Stephens v. Neilson, 154 
IlLApp. 67. 

64 C.J. p 583 note 68. 

la. Pa.—^Randal t, Gould, 73 A. 986, 
225 Pa. 42. 

Tenn.—^Hemmer t. Tennessee Elec. 
Power Co., 189 S.W.2d 698, 24 Tenn. 
App. 42. 

13. Ga.—^Matthews t. Poythress, 4 
Ga. 287. 

14. Tex.—Norton v. Ckaveston, etc., 
R Co., C1V.APP., 108 S.W. 1044. 

15. m.—^North Chicago St. R Co. 
V. Wellner, 69 N.K 6, 206 HL 272. 

64 C.J. p 583 note 72. 

16. U.S.—U. S. y, 7 Jugs, etc., ci 
Dr. Salsbury’s Rakos, D.C.Mlnn. 
63 F.Supp. 746. 

64 C.J. p 583 note 73. 

17. Mich.—^Van Alstlne v. Kanieckl 
67 N.W. 602, 109 Mich. 318. 

18. UL—Raimondi y. Zlffrin Trud 
Lines, 70 N.E.2d 221, 829 IllApp 
650. 

.Pa.—^Manchester y. Reserve Tp., - 
Pa. 35. 

19. Ala.—CRiamberlain & Co. v 
Masterson, 26 Ala. 371. 

Conn.—^Morehouse y, Remson, 22 A 
I 427, 59 Conn. 392. 


803 



88 C.J.S. 


§§ 294-295 TRIAL 


The court must not, however, instruct the jury to 
disregard the arguments of counsel.20 Where coun¬ 
sel has argued on a collateral issue and the jury 
may be confused, the court may instruct that the 
jury should not consider the collateral issue.^i It 
is not error to caution the jury to keep in mind the 
interest or zeal of the attorneys in weighing their 
arguments.^2 An instruction which, even though 
inadvertently, authorizes the jury to weigh the argu¬ 
ment of counsel as evidence is erroneous.23 

Conduct of an attorney in a cause is not to be 
minimized before the jury because he was a witness 
in the case by a lecture on the professional ethics 
of so doing without withdrawing from the case.^^ 

§ 295. Determination of Questions of Law 

a. In general 


b. Statutes and ordinances 

c. Foreign law 

d. Writings and documents in evidence 

e. Issues and pleadings 

f. Admissibility and competency of evi¬ 

dence 

a. In General 

It Is erroneous to Instruct the Jury that they are 
Judges of the law, and to submit questions of law to 
them, and requested Instructions submitting questions 
of law to the Jury are properly refused. Instructions as 
to matters of law, however, are not invasive of the prov- 
ince of the Jury. 

. It is erroneous to instruct the jury that they are 
judges of the law,25 and to submit questions of law 
to them,2® and requested instructions submitting 


aa Ind.—New York Life Ins. Co. 

T. Kuhlenschmidt, 33 N.E.2d 340, 
218 Ind. 404, 135 A.L.H. 397. 

Minn.—Scott v. Prudential Ins. Co. of 
America, 282 N.W. 467, 203 Minn. 
647. 

Tex.—Walton v. Steffens, Civ.A 5 ;>p., 
■170 S.W.M 634, error refused. 

64 aj. p 684 note 77. 

21. N.J.—MSx V. Max, 10 A.2d 163, 
123 N.J.Law 580, affirmed 16 A.2d 
616, 125 N.J.Law 271. 

Tex.—EJlrod v. Foster, Clv.Ajpl>., 27 
S.W.2d 833. 

SSL Minn.—Welle & Hiltner ▼. Pfau, 
186 N.W. 578, 161 Minn. 279. 

S3. Pa.—Drexler v. BorouglL of 
Braddock, 86 A. 272, 238 Pa. 876. 

24. Iowa.—^Fletcher v. Ketcham, 141 
N.W. 91-6. 160 Iowa 364. 

28. Ga.—^Livinsrston v. Taylor, 68 S. 
R 694, 132 Oa. 1. 

64 C.J. p 584 note 88. 

S0L Ala,—'Davis v. State, 19 So.2d 
858, 246 Ala. 101—Life & Casual¬ 
ty Ins. Co. V. Bell, 180 So. 573, 
235 Ala. 548—Metropolitan Life 
Ins. Co. V. Chambers, 146 So. 524, 
226 ALa. 132. 

Cal—People v. Hlcciardi, 144 P.2d 
799, 23 Cal.2d 890-^tken v. White, 
208 P.2d 788, 93 Cal.App.2d 184— 
Long V. Standard Oil Co. of Cal, 
207 P.'2d 837, 82 CalJLpp.2d 455— 
Conroy v. Perez, 148 P.2d 680, 64 
Cal.App.2d 217—^McNamara v. Em¬ 
mons, 97 P.2d 503, 86 Cal.App.2d 
199—Haney v. Takakura, 87 P.2d 
170, 2 Cal.App.2d 1, €Utnended on 
other grounds 88 P.2d 160, 2 CaL 
A|pp.2d 1. 

HL—^Kristy v. Eagle Indemnity Oo., 
82 N.R2d 77, 335 lUApp. 567. 

Ky.-^ohn Hancock Mut Life Ins. 
Co. V. Long. 149 S.W.2d 510, 286 
Ky. 767. 

Mo.—Johnson v. Cox, 262 S.W.2d 18 
—Rea V. Feeback, 244 S.W.2d 1017 


—Rando>lph v. Supreme Liberty 
Life Ins. Co., ‘221 S.W.2d 156, 
853 Mo. 251—^Benham v. McCoy, 
213 S.W.'2d 914—Long v. Mild. 149 
S.W.2d 863, 847 Mo. 1002—Klie- 
thermes Motor Co. v. Cole Motor 
Service, App., 102 S.W.2d 819— 
Licklider v. Domian, App., 96 S.W. 
2d 641. 

N.J.—Hempstead v. Robinson, 61 A 
2d 583, 1 N.J. 32—Stannard v. 
Shell Eastern Petroleum Products, 
187 A 191, 117 N.J.Law 163. 
N.C.—Ward v. W. U. TeL Co., 87 
S.B.2d 123, 226 N.a 176. 

Okl.—Queen Anne Candy Co. v. Ea¬ 
gle, 101 P.2d 624, 187 Okl. 105. 
Pa.—^Lester v. Century Indemnity 
Co., 50 A2d 678, 856 Pa. 15. 

Vt.—^Tetreault v. Campbell, 61 A2d 
691, 116 Vt. 369. 

38 C.J. p 612 note >6—^89 C.J. p 1366 
note 52—52 C.J. p 143 note 64—55 
CJ. p 1150 note 96—67 CJ. p 1091 
note 19—64 C.Je p 584 note 84. 

Xastractions htid to submit guestLoiui 
of law 

XJ.S.—Wright V. Farm Journal, C.C. 

AJT.T,, 168 P.2d 976. 

Ala.—Johnson v. McNear, 52 So.2d 
154, 265 Ala. 457—Johnston v. 
King, 35 So.2d 202, 260 Ala. 571— 
Alabama Great Southern R. Co. 

V. Bolton, 7 So.2d 296, 242 Aa. 562. 
Ind.—Automobile Underwriters v. 

White, 191 N.R 835, 207 Ind. 228. 
Ky.—Foley’s Adm’r v. Witt, 17'2 S. 

W. 2d 81, 294 Ky. 498. 

Mo.—Conway v. Kansas City Public 
Service Co., 125 S.W.2d 986, 234 
Mo.App. 596, certiorari quashed 
State ex reL Kansas City Pub- 
Uc Service Co. v. Shain, 184 S.W.2d 
58, 845 Mo. 543. 

Mozrt-^-Sample v. Murray Hospital, 
62 P.2d 241, 103 Mont. 135. 

NJ.—Hempstead v. Robinson, 61 A 
2d 583, 1 N.J. 32. 

N.T.—D’Aoamo v. Gk)ldbach, 10 N.T. 
S.2d 23, 256 App.DlVe 948« 
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N.C.—^Hutchins v. Davis, 52 S.E.2d 
210, 230 N.a 67. 

Ohio,—Cincinnati & Suburban Bell 
Telephone Co. v. Rhoades, 186 N.R 
457, 45 Ohio App. 40. 

Okl.—Kelly v. Employers Casualty 
Co., 214 P.2d 925, 202 OkL 437. 

Or.—Kuhnhausen v. Stadelman, 148 
P.2d 239, 174 Or. 290, rehearing de¬ 
nied 149 P.2d 168, 174 Or. 290. 

Tex.—^Texas Emp. Ins. Ass’n v. Crow, 
Civ.APp., 218 S.W.2d 230, affirmed 
221 S.W.2d 286, 148 Tex. 113, 10 
AL.R.2d 918. 

64 aj. p 584 note 84 [a]. 

abistruotions held not to submit 
questions of law 

U.S.—^Loew's, Inc. v. Cole, CA.Cal., 
185 F.'2d 641, certiorari denied Cole 

V. Loew’s Inc., 71 S.Ct 670, 840 

I U.S. 954, 95 L.Ed. 688. 

Aa.—Nor^ British 6b Mercantile 
Ins. Co. V. Sciandra, 54 So.2d 764, 
256 Aa. 409—Metropolitan Life 
Ins. Co. V. Chambers, 146 So. 524, 
226 Ala. 192. 

Ariz.—Chernov v. Sandell, 206 P.2d 
348, 68 Aiz. 827. 

Ak.—^Mutual Ben. Health 6b Accident 
As’n V. Basham, 87 S.W.2d 683, 
191 Ak. 679. 

CaL—^MacIntyre v. Agel, 24o P.2d 
1047, 109 Cal.AP.2d 425—Miller v. 
Lee, 153 P.2d 190, 66 CaLApp.2d 
T73. 

Ga.—Harris v. Mandervllle^ 24 S.E.2d 
23, 196 Ga. 251—•Williamson v. 
Prather, 4 S.R2d 140, 188 Ga. 545 
—B€Lmett V. Whatley, 75 S.R2d 
667, 87 G€uApp. 860—Liverpool 6b 
London 6b Globe Ins. Co. v. Stu¬ 
art, 13 S.R2d 822, 67 QaApp. 184 
—Twin City Fire Ins. Co. v. 
Wright, 167 S.R 891, 46 GaApp. 
637. 

m. —Novack V. Casual-Craft, Inc., 
88 N.E.2d 835, 838 I11.AP. 659— 
Gidlof V. Grosser, 80 N.E.2d 283, 
335 Ill,App. 124—Consolidated Wire 
6b Asoclated Corporations v. 
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questions of law to the jury are properly refused.27 
Instructions on matters of law are not invasive of 
the province of the jury, 28 and it is permissible for 
the court, when such are matters of law, to charge 
on negligence or due care,2® or standard of duty.20 
In fact, when such are legal questions, it is erron¬ 
eous, without proper qualif 3 ring instructions, to sub¬ 
mit for the jur 3 r’s determination questions as to what 
duty or obligation the law imposes on the parties,2l 
and whether a particular act is or is not unlawful ;22 
and this is true with respect to the amount of dam¬ 
ages or liability when such is fixed by law.23 

Where circumstances require, the court must con¬ 
strue and explain the findings of the court in a for¬ 
mer action,24 and must instruct the jury as to what 
is shown by the record of a former case25 and how 
the pending case is affected thereby.28 It is er¬ 
roneous for the court to imply that an unquestion¬ 


able right is doubtful.27 An instruction which sub¬ 
mits a question of law on which the court has al¬ 
ready made a ruling is not error.22 

Questions raised by counsel. The court may in¬ 
struct the jury as to questions of law which are 
raised by counsel in argument.22 

Reasons for legal rules. The court may properly 
state reasons for legal rules.40 

Legal inferences. It has been held that an in¬ 
struction cannot be said to be erroneous because 
it does not require the jury to draw the inference 
the law itself draws.41 

Citing authorities at the foot of an instruction 
which is given to the jury is not error as making 
the jury the judges of the law as well as of the 
facts.42 


Weiss, 68 K.E.2d 669, 327 ZlLApp. 
219. 

Ind.—^Livingston v. Rice, 184 K.E. 
683, 96 Ind.App. 176. 

Md.—Morris v. Phillips, 168 A. 400, 
165 Md. 392. 

Mich.—Daigle v. Berkowitz, 262 N.W. 
652. 273 Mich. 140. 

Mo.—^Payne v. Carson, 22ti S.W.2d 
60—Benham v. McCoy, 218 S.W. 
2d 914—^Morris v. B. I. DuPont De 
Nemours & Co., 173 S.W.2d 39, 
351 Mo. 479—State ex reL Thomp¬ 
son V. Shain, 163 S.W.2d 967, 349 
Mo. 1076—State ex rel. and to Use 
of Donelon v. Deuser, 134 S.W.2d 
132, 845 Mo, 628—^Knaup v. West¬ 
ern Coal & Min. Co., 114 S.W.2d 
969, 842 Mo. 210—^Rothweiler v. 
St. Louis Public Service Co., App., 
224 S.W.2d 669, reversed on oth¬ 
er grounds 234 S.W.2d 552, 361 
Mo. 259—Kelsey v. Rosenblum, 
App., 207 S.W.2d 791, refused no 
reversible error—^Adams v. Thomp¬ 
son, App., 178 S.W.2d 779—Brook- 
ville Elec. Co. v. Utilities Ins. Co., 
App., 142 S.W.2d 803—Conway v. 
Kansas City Public Service Co., 
125 S.W.2d 936, 284 Mo.App. 596, 
certiorari quashed State ex reL 
Kansas City Public Service Co. v. 
Shain, 184 S.W.2d 68, 845 Mo. 543— 

' Van Houten v. Kansas City Public 
Service Co., 122 S.W.*2d 868, 283 
Mo.App. 423—^Roark v. Dawson, 
App., 122 S.W.2d 376—^Kramer v. 
Laspe, App., 94 S.W.2d 1090—^Mar- 
den V. Radford, 84 S.W.2d 947, 229 
Mo.App. 789—^First Nat. Bank v. 
Aquamsi Land Co., App., 70 S.W. 
2d 90, certiorari quashed State ex 
rel. Aquamsi Land Co. v. Hostetter, 
79 S.W.2d 463, 836 Mo. 891. 

34 ax p 686 note 84 [e]. 

Oonstmotion of wUl not dlreofly oar 
exolaslveiy In ^sne 
In an action of trover for conver¬ 


sion of money and securities be¬ 
queathed by will, in which the answer 
was a general denial, the entire case 
was held properly submitted to the 
jury, even though the issue of the 
identity of a legatee necessarily in¬ 
volved the construction of the will 
since the construction of such will 
was not directly or exclusively in is¬ 
sue.—Northern Trust Co. v. Perry, 
168 A 710. 106 VL 624, 94 AL.R. 7. 

27. Ala.—Southern Ry. Cov v. Dif- 
fley, 163 So. 746, 228 Ala. 490—Wert 
V. Geeslin, App., 69 So.2d 718, cer¬ 
tiorari denied 69 So.2d 724, 260 
Ala. 701. 

Cal.—^Rocha v. Hulen, 44 P.2d 478, 

6 CalwApp.2d 245. 

HL—Westinghouse Blec; Elevator Co. 
V. La Salle Monroe Bldg. COrp., 70 
N.E.2d 604, 395 IlL 429—Greene v. 
Noonan, 28 N.m2d 720, 872 Ill. 286. 
Mo.—'Rush V. Thomiwon, 202 S.W.2d 
800, 866 Mo. 668—^Detmer v. Mil¬ 
ler, App., 220 S.W.2d 739—Kennedy 
V. Eartwlg-Dischinger Realty Oow, 
App., 201 S.W.2d 476—(>ible v. Met¬ 
ropolitan Life Ins. Co., 128 S.W.2d 
1123, 233 MO.APP. 1093. 

Tex.—American Nat. Ins. Oo. v. Nich¬ 
olson, CivApp., 119 S.W.2d 128. 
^.Va.—Shaffer v. Calvert Fire Ins. 
Co., 62 S.E,2d 699, 186 W.Va. 163— 
Moore v. Skyline Cab, 69 S.B.2d 
487, 134 W.Va. 121. 

64 C.X p 586 note 86, 

28. U.S.—Ferguson v. Union Nat. 
Bank of Clarksburg, aCAW.Va., 
126 F.2d 758. 

Conn.—Cadwell v. Watson, 60 A2d 
168, 134 Conn. 640. 

Ga.—Mills V. Smith, 47 S.B.2d 260, 
203 Ga. 444. 

Ohio.—Miller v. City of Dayton, 41 
N,E,2d 728, 70 Ohio App. 178— 
Plost V. Avondale Motor Car Co., 
8 N.E.2d 441, 56 Ohio App. 22. 

64 ax p 684 note 86. 
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29. Ga.—Western A: A R. R. v. 
Frazier, 18 S.E.2d 46, 66 Ga.App. 
276. 

Tex.—^Houston Transp. Co. v. Grimm, 
Civ App., 168 S.W.2d 892, error 
refused. 

64 ax p 586 note 87. 

30. cal. —^Ramsey v. Pasini, 291 P. 
884, 108 CalApp. 627. 

64 O.X p 686 note 88. 

81. Ga.—Lime-Cola Bottling Co. v. 
Atlantic & W. P. B. Co., 128 S.B. 
226, 84 GaApp. 103. 

64 ax p 586 note 89. 

82. Ala—Jeffries v. Pitts^ 76 So. 
969, 200 Ala 201. 

64 CJ. p 586 note 90. 

83. Ky.—Romans v. McGinnis, 160 
S.W. 928, 156 Ky. 205. 

84. Or.—^Dalton v. Kelsey, 114 P. 
464, 68 Or. 244. 

85. Vt.—Holbrook v. J. J. Quinlan 
& Co., 80 A 339, 84 Vt. 411. 

36. Vt.—Holbrook v. J. X Quinlan A 
Co., supra 

87. Wash.—J. L. Mott Iron Works v. 
Metropolitan Bank, 189 P. 86, 78 
Wash. 294. 

88. Tex.—American Mut. Liability 
Ina CO. V. Thomas, Civ.App., 86 
S.W.2d 282. 

64 C.J. P 586 note 96. 

39. Ga—^Matthews v. Poythress, 4 
Ga 287. 

40. Ga—Brown v. Atlanta 66 , Ga 
71. 

Minn.—Flick v. EUis-Hall Co., 166 N. 
W. 135, 138 Minn. 864. 

41. Mo.—Knox V. Weathers, 257 S. 
W.2d 912, 863 Ma 1167. 

64 aj. p 586 note 99. 

42. Idaho.—State v. Saga 126 P. 408, 
22 Idaho 489, Ann.Cas.l914B 261. 
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b. Statutes and Ordinances 

It Is the province and duty of the court In Its In¬ 
structions to construe applicable statutes and ordinances 
and to give the Jury their legal effect. 

It is the province and duty of the court in its 
instructions to construe applicable statutes and 
ordinances and to give the jury their legal effect^^ 
The court must not leave for the jury^s determina¬ 
tion the question of what statute applies,whether 
the statute has been followed,^6 conflicts between 
statutes,^® the existence of a statute,or whether a 
statute or ordinance was in effect at a certain 
time.4* It has been held that the court may submit 
the question of the existence of an ordinance to a 
jury for its determination, since courts other than 
a municipal or recorder’s court will not take judicial 
cognizance of an ordinance,^^ It is error to leave 
the question of the reasonableness of an ordinance 
to the jury,50 but reasonableness in the operation of 
the ordinance may properly be submitted.51 The 
judge may instruct that an ordinance is valid where 
its validity is not attacked.52 Where the language 
of an ordinance is clear and unambiguous, it is nec¬ 
essary only for the court to charge the provisions 
of the ordinance without going further and constru¬ 


ing and defining its meaning.53 
c. Foreign Law 

When the occasion warrants, It Is the province of 
the court to Instruct the Jury on Its Interpretation of 
foreign law. 

When the occasion warrants, it is the province of 
the court to instruct the jury on its interpretation 
of foreign law.®^ An instruction which leaves to 
the jury the determination of the law from the 
statute of another state is erroneous.56 

(L Writings and Documents in Evidence 

Generally It Is the province and duty of the court to 
Instruct the Jury as to the terms and legal effect of writ¬ 
ings and documents in evidence. 

Generally it is the province and duty of the court 
to instruct the jury as to the terms and legal effect 
of writings and documents in evidence.56 By so 
doing the court does not violate the rule against 
charging on the weight of the evidence® 7 and does 
not invade the province of the jury;®® but it must 
not give incorrect instructions,®® and if a factual 
ambiguity exists, such ambiguity must be submitted 
for the jury’s determination.®® Instructions which 


43. TT.S.—Sprinkle v. Davis, C.CA. 
Va.. 104 F.2d 487. 

CaL—Neuber v. Boyal Realty CSo., 196 
P.2d 601, 80 CBa.App.2d 696. 
IdeaLo.^Alpert v. Greenlee, 148 P.2d 
777, 66 Idaho 647. 

Mow—^Bourne v. Pratt & Whitney Air¬ 
craft Corp. of Mo., App., 207 S.W. 
2d 633. 

N.T.—Andress v. Trustees of Colum¬ 
bia University in City of New York, 
28 N.T.S.2d 286, 260 APP.Dlv. 941. 
Ohio.—Kirtland v. Devenney, 18 N.E. 

2d 421, 69 Ohio App. 387. 

Or.—Staples v. Senders, 101 P.2d 282, 
184 Or. 244. 

64 C.X p 686 note 2. 

Instriictloiui held proper 
In action for injuries sustained in 
intersectional automobile collision, 
court did not err in instructing Jury, 
after giving statute relating to 
sounding of horn, that it was for Ju¬ 
ry to deterxnine whether it was neces¬ 
sary for either motorist to sound 
horn.—dweeft v. Awtrey, 28 S.B.2d 
154, 70 Ga.Appw 834. 

44. N.T.—^Zerardi v, Belsberg & 
Reiner,. Inc., 279 N.Y.S. 963, 244 
App.Div. 822. 

N.C.—Williams v. Hunt, 199 S.B. 928, 
‘214 N.a 672. 

64 C.J. p 586 note 8. 

Xnjrtrnotlons held erroneous 

In minor pedestrian's action for in¬ 
juries sustained when struck by au¬ 
tomobile, Instruction that as to 
whether or not statutes relating to 
speed; of automobiles in different dis¬ 
trict of. the city applied,was for Jiu^y 


was error, since question of applica¬ 
bility of statutes was a question of 
law for the courts.—Williams v. 
Hunt, supra. 

45. Mo.—Ciesllnski v. Clark, App., 
223 S.W.2d 139. 

43. Ohio.—Peaney v. Davis, 160 N.H 
486, 26 Ohio App. 414. 

47. Okl.—Johnson v. Grady County, 
150 P. 497, 50 Okl. 188. 

48. Mo.—^Henry v. Illinois Cent. R. 
Co., 282 S.W. 428. 

Ohio.—^Peaney v. Davis, 160 N.B1 486, 
26 Ohio App. 414. 

49. Ga.—Hems v. Crawford, 179 S. 
H 864, 61 Ga.App. 168. 

6a Ohio.—Liberty Highway Co. v. 
Callahan. 157 N.B. 708, 24 Ohio 
App. 874. 

51. Ga.—Western & A. R. R. v. 
Thompson, 144 S.EI 831, 88 GaA.pp. 
699. 

64 C.J. p 686 note 8. 

52. Ga.—Western & A. R. R. v. 
Thompson, supra. 

63. Tenn.—Medone & Bowden Tile & 
Marble Co., Inc. v. Hedl, 4 Tenn. 
App. 807. 

54. Ohio.—Collins v. McClure, 26 N. 

B.2d 780, 68 Ohio App. 812. 

Or.—^Lane v. Brotherhood of Locomo¬ 
tive Bnglnemen and Firemen, 73 P. 
2d 1896, 167 Or. 667. 

64 C.J. p 686 note 11. 

55i Mo.—-Henry v. Illinois Cent R. 
Co., 282 S.W. 428. 

6a U.S.—Motor VTheel Corp. v. Rub- 
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sam Corp., aCAMich., 92 F.2d 129, 
certiorari denied 68 S.Ct 942, 804 

U. S. 560, 82 LFd. 1528. 

Conn.—^M. Shapiro & Son Const Co. 

V. Battaglia, 83 A2d 204, 188 Conn. 
238. 

Ill.—^Kristy V, Bagle Indem. Co., 82 
N.B.2d 77, 335 DLApp. 667. 

Mass.—Corbett v. Salusti, 112 N.Bw2d 
802, 330 Masa 273—O'Brien v. Bos¬ 
ton & M. R. R., 91 N.B.2d 218, 826 
Mass. 451. 

Mo.—Burke v. American Sav. Life 
Ins. Co., 132 S.W.2d 709, 234 Mo. 
App. 877—Co-pe v. Central States 
Life Ins. Co., App., 56 S,W.2d 602. 
N.J.—Utility Const Co. v. Borough 
of South River, 62 A2d 802, 135 
N.J.Law 488, affirmed 67 A2d 889, 
136 N.J.Law 683. 

64 C.J. p 687 note 13. 

67- Tex.—San Antonio v. Lewis, 9 
Tex. 69—Howell v. Hanrlck, Civ. 
App., 24 S.W. 823. 

58, S.C.—De Shields v. Insurance 
Co. of North America, 118 S.BL 817, 
126 S.O. 457. 

Tex.—Sherman Slaughtering & Ren¬ 
dering Co. V. Texas Nursery Co., 
Civ.App., 224 S.W. 478, dismissed 
for want of Jurisdiction. 

69. W.Va.—Stewart v. Blackwood 
Blectric Steel Corporation, 180 S. 
B. 447, 100 W.Va. SSL 

sa Conn.—Calamita v. De Ponte, 
187 A 129, 122 Conn. 20. 

Ky.—Perry's Adm'x v. Inte]>Southem 
Life Ins. Co., 71 S.W.2d 431, 254 
Ky. 196. 



88 C.J.S. 


TRIAL § 295 


require or permit the jury to determine the con¬ 
struction of written instruments are erroneous,®^ 
especially where a request for a construction by 
the court is made,®^ and a requested instruction 
submitting to the jury the construction of written in¬ 
struments is properly refused.®^ The court need not 
explain simple terms,but it is proper to instruct 
as to the meaning of words having a legal technical 

meaning.®^ 

Intent of parties. When the intent of the par¬ 
ties to a written agreement is unambiguously ex¬ 
pressed it is error to submit the question as to what 
the intent was.®® Merely instructing that if the 
jury find that the parties to an ambiguous contract 
construed it a certain way the jury are bound by 
that construction does not leave the construction 
of the contract to the jury.®^ 

e. Issues and Pleadings 

An Instruction should not leave the Jury to deter¬ 
mine for themselves what are the material facts, or what 
cause of action Is before them. 


An instruction should not leave the juiy to deter¬ 
mine for themselves what are the material facts®® 
or allegations,®® or what cause of action is before 
them.*^® It is within the province and duty of the 
court to instruct as to what are the material allega¬ 
tions in the pleadings,or what is alleged therein,*^® 
or what allegations are admitted or denied,^® and, 
if such be the case, that the facts proved do not 
tend to support the allegations of the petition.'^* It 
has also been held to be within the province of the 
court to instruct as to the sufficiency of the plead¬ 
ings.^® Instructions containing propositions as to 
the law of pleading are properly refused.*^® If a 
defense to an action is established as matter of law 
it shotdd not be submitted to the jury.^*^ 

f. Admissibility and Competency of Evidence 

it is improper for the court to leave the question 
of admissibility or competency of evidence to the Jury. 

It is improper for the court to leave the ques¬ 
tion of admissibility of evidence to the jury and 


Md.—O’Ferrall v. De Luxe Slsn Co., 
149 A. 290, 168 Md. 644. 

Mo.—City of St. Louis ex rel. Sears 
V. Southern Siirety Co., 62 S.W.2d 
432, 333 Mo. 180. 

Pa.—^Dougrherty v. Proctor & 

Schwartz, 176 A. 439, 317 Pa. 363. 

Provisloas of oontraot 
Where the meaning of the clause 
«*usual commercial practice" con¬ 
tained in contract by which transfer 
company agreed to pack and crate 
household fumishingrs in a manner 
conforminff to usual commercial prac¬ 
tice was in dispute, charge telling 
jury that meaning of clause was a 
question of fact for jury to determine 
was not error.—Weathers Broa 
Transfer Co. v. Jarrell, 33 S.B.2d 806, 
72 Ga.App. 817. 

Blm n.S.—TTnion Bag & Paper Corp. 

V. MitcheU, CULGa., 177 P.2d 909. 
lU.—Vulcan Corp. v. Cobden Mach. 
Works, 84 N.B12d 178, 836 BLApp. 
894. 

Ely.—Sldwards v. Equitable Life As- 
sur. Soc. of U. S., 177 S.W.2d 574, 
296 Ey. 448. 

Mo.—^Poster v. ^tna Life Ins. Co. of 
Hartford, Conn., 176 S.W.2d 482, 362 
Mo. 166—Gillioz V. State Highway 
Commission, 153 S.W.2d 18, 348 Mo. 
211 . 

N.J.—Utility Const. Co. v. Borough 
of South River, 67 A.2d 389, 136 
N.J.Law 633. 

N.T.—Pedersen v. Stockard S. S. 
Corp., 61 N*.Y.S.2d 676, 268 App.Div. 
992—American Castype Corp. v. 
Nlles-Bement-Pond Co., 42 N.T.S. 
2d 638, 266 App.Div. 657, reargu¬ 
ment denied 44 N.Y.S.2d 263, 266 
App.Dlv. 949. 


Or.—Calcagno v. Holcomb, 185 P.2d 
251, 181 Or. 603. 

Pa.—Onofrey v. Wolliver, 40 A.2d 86, 
361 Pa 18, 155 A.L.R. 1074. 

Tex.—Super-Cold Southwest Co. v. 
Green & Romans, Civ.App., 196 S. 
W.2d 840—^Transcontinental Ins. 
Co. of New York v. Frazier, Civ. 
App., 60 S.W.2d 268. 

Utah.—^Ralston v. Metropolitan Life 
Ins. Co., 62 P.2d 1119, 90 Utah 496. 
64 C.J. p 687 note 18. 

Xhstmctlonz h^ not to sabmit con* 
stmotlon to Jury 

Ga—^Edge v. Dorsey, 60 S.E.2d 227, 
78 GaApp. 70—Knight v. Causby, 
28 S,B.2d 468, 68 GaApp. 672— 
Jackson v. Howell, 1 S.l}.2d 209, 69 
GaApp. 444. 

Mo.—^Kelsey v. Rosenblum, App., 207 
S.W.2d 791. 

64 C.J. p 687 note 18 n>]. 

Power of attorney 

Instruction which left to jury the 
construction and eifect of a power of 
attorney was improper, since the con¬ 
struction of the power of attorney 
was for the court—^Reilly Tar & 
Chemical Corp. v. Itewis, 61 N.K2d 
290, 326 IlLApp. 84. 

62. Ala—Long v. Rogers, 17 Ala 
640. 

64 C.J. p 687 note 19. 

63. Mass.—Ryder & Brown Co. v. 
E. Lissberger Co., 16 N.H2d 441, 
800 Mass. 438, 118 A.L.R. 521. 

Mo.—^Logger v. Great Northern Life 
Ins. Co., App., 216 S.W.2d 106. 

Tex.—^Burgess v. Sylvester, 182 S.W. 

2d 858, 143 Tex. 26. 

64 C.J. p 687 note 20. 

64. Ga—^Lanier v. Council, 176 S.E. 
614, 179 Ga 568. 

64 C.J. P 687 note 2L 
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65. Cal.—Burrell v. Southern Cali¬ 
fornia Canning Co., 169 P. 405, 86 
CaLApp. 162. 

66. Iowa—Wilson v. Prettyman, 
192 N.W. 418, 196 Iowa 698. 

67. m.—Schneider v. Neubert, 226 
IUAlPP. 84. 

6a Iowa—^Lemon v. Kessel, 209 N. 

W. 393, 202 Iowa 278. 

64 C.J. p 687 note 25. 

63. Ill.—Williams v. Stearns, 266 Ill. 
App. 426. 

70. Kan.—^Bushey v. Coffman, 201 P. 
1103, 109 Kan. 662. 

64 C.J. p 688 note 26. 

71. Ill.—'Laughlin v. Hopklnson, 126 
N.E. 591, 292 HI. 80. 

64 C.J. p 588 note 27. 

72. Iowa—Brb v. German-American 
Ins. Co., 88 N.W. 1063, 112 Iowa 
857. 

Tex.—Oliver v. Chapman, 16 Tex. 400. 

73. Iowa—^Fannon v. Robinson, 10 
Iowa 272. 

64 C.J. p 588 note 29. 

74. Mo.—Jaccard v. Anderson, 37, 
Mo. 91. 

75. Md.—^Burgess v. Lloyd, 7 Md. 
178. 

7a Md.—Peck V. Springfield Trac¬ 
tion Co., 110 S.W. 669, 181 Mo.App. 
134. 

77. Iowa—Spitler v. Perry Town 
Lot & Improvement Co., 179 N.W. 
69, 189 Iowa 709. 

7a Mass.—Horan v. Boston Elevat¬ 
ed Ry. Co., 129 N.E. 366, 237 Ma9a 
1 246 . 

I 64 C.J. p 688 note 84% - • 
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this is true of a charge submitting the competency 
of evidence.*^® 

§ 296. Application of Law to Facts 

tt Is within the province of the court to Instruct the 
Jury as to the rules of law applicable to the Issues of the 
case, and as to the legal effect of evidence offered to the 
jury. 

It is within the province of the court to instruct 
the jury as to the rules of law applicable to the 
issues of the case,^® and as to the legal effect of 
evidence offered to the jury;*i a statement of what 
the law is on certain facts is not a charge on the 
weight of evidence.82 The court must not state 
as a matter of law a fact which is not always true.^^ 

§ 297. Instructions as to Duties of Jury 

a. In general 

b. Cautionary instructions 

c. Agreeing on verdict 

d. Special interrogatories or findings 

a. In Ckneral 

It Is proper for the court to Instruct the Jury as to 
their duty, and that they must receive the law from the 
court and be governed thereby, or that It Is their duty 
to determine the facts from the evidence and apply 
thereto the law as stated In the Instructions. 

It is proper for the court to instruct the jury as 
to their duty,®^ and that they must receive ^e law 


from the court^5 and be governed thereby,^* or 
that it is their duty to determine the facts from 
the evidence and apply thereto the law as stated in 
the instructions.^*^ It is improper to instruct that 
the jury may use the instructions as far as they 
find them applicable,88 or to direct the jury to de¬ 
termine the facts solely from the evidence with¬ 
out stating that the evidence must be considered in 
the light of the instructions.^^ Instructions which 
designate as a duty that which is discretionary with 
the jury are error ;80 and this is true of instructions 
which are not consistent with the law.81 An instruc¬ 
tion which gives the jury to understand that they 
should not base their verdict on a inference or 
guess has been held to be erroneous as excluding 
inferences of fact.88 

It is not improper for the court to instruct the 
jury that they act as arbitrators to arbitrate the 
differences between the litigants,88 or that it is their 
duty in weighing evidence to put that construction 
thereon which would make all witnesses speak the 
truth, if reasonably possible,84 or that the jury 
should find the facts from the evidence and not 
from statements of counsel or of the court86 
Where circumstances warrant, it is proper for the 
court to instruct that the jury cannot bring in a 
verdict of no cause of action,88 or that recovery for 
plaintiff must be based on a certain finding.87 Jt 


78. Fla.—Atlanta & St A. B. Ry. CO. 

V. Kelly, 32 So. 67, 77 Fla. 479. 

64 OiJ. p 533 nota 85. 

80u Cal.—Wood V. Moore, 148 P.2d 
91, 34 CalMApp.2d 144. 

Mont—Simons v. Jennlnsrs, 46 P.2d 
704, 100 Mont 55. 

N.C.-^pencer v. MODowsll Motor 
CO., 72 S.F.2d 698, 286 N.C. 289. 
Ohio.—Sams v. Hughes, 105 H.S3;2d 
460, 90 Ohio App. 199. 

64 C.J. p 588 note 80. 

81. N.a—Lewis V. Watson, 47 8M 
2d 484, 229 N.C 20. 

64 Cjr. p 588 note 87. 

Tailtnre to set standard 
In action to recover for death of 
one struck by truok-tractor, charge 
which presented issue as to whether 
defendant driver failed to keep prop¬ 
er lookout for persons on highway 
or operated truckrtractor at excessive 
speed or in reckless manner, without 
setting up any standard to guide Ju¬ 
rors in their decision, constituted 
prejudicial error.—Lewis v. Watson, 
supra. 

88. Tex.—Skter t. Stampp & Fichel- 
berger, Cly.App., 204 S.W. 143. 

83. U.S.—carpenter v. Prudential S. 

S. Ox, aCJLN.T., 158 P.2d 939. 
Gku—Cl^ of Dalton v. Anderson, 83 
SJ3.2d 115, 72 CkuApp. 109. 

64 C.X p 588 note 89. 


34h Mo.—Clax^ v. Raising, 107 S.W. 
2d 33, 841 Mo. 282. 

Pa.—^Lynch's Fstate v. Lietterman, 
Com.PL, 29 Brie Co. 52—Chlpak v. 
BcU TeL Co. of Pa., Com.PL, 61 
Lack.Jur. 180. 

RL—W. C. Vlall Dairy v. Providence 
Journal Co., 89 A.2d 889, 79 K.L 
416. 

Tenn.—^Trevathan v. Lynch, 118 S.W. 

2d 416, 21 Tenn,App. 549. 

Tex.—^McKenzie v. Grant, CivJLpp., 
93 S.W.2d 1160, error dismissed. 
Wis.—^Dahareiner v. Weisflog, 38 N. 
W.2d 220, 258 Wis. 28, 12 A,L.R2d 
605. 

64 C.J. p 588 note 40. 

85. Ala.—Dinsmore v. J. J3L Calvin 
Co., 108 So. 588, 214 Ala. 666. 

64 aj. p 589 note 41. 

88. Ga.—Akridge v. Noble, 41 S.B. 

78, 114 Ga. 949. 

64 C.J. p 582 note 42. 

87. IIL—North Chicago St. R Co. 
V. Wellner. 69 N.B. 6, 206 HL 272. 

64 O.T. p 589 note 48. 

88. Wis.—Guinard v. Knapp-Stout, 
etc., CO., 62 N.W. 626, 90 Wis. 128, 
48 Am.S.R 901. 

89. HL—West Chicago St. R Co. v. 
Shannon, 106 XU.App. 120—Lundon 
V. Chicago, 83 ZU.App. 208. 
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98, Miss.—Southeastern Bxpress 
Co. V. Thompson, 104 So. 80, 189 
Miss. 844. 

64 C.J. p 589 note 46. 

91. N.T.—Cranston v. New York 
Cent., etc., R Co., 9 NJB. 600, 103 
N.Y. 614. 

64 CJ. p 589 note 47. 

Instruotioas held properly refused 
Pa.—Nusbaum v. Warwick Hotel Co., 
170 A. 888, 112 Pa.Super. 277. 

92. RL—Spink v. New York, etc., .R 
Co., 68 A. 499, 26 RL 115. 

93- S.C.—Schumpert v. Southern R 
Co., 43 S.B. 818, 65 S.a 882, 95 Am. 
S.R 802. 

94- Ala.—Central of Georgia Ry. Co. 
V. Thomas, 104 So. 559, 20 AIa.App. 
617. 

95. Mass.—Smith v. Boston Blevated 
Ry. Co., 94 N.B. 816, 208 Mass. 186. 

N.C.—Brown v. Town of Hillsboro, 
117 S.B. 41,185 N.C. 868. 

96. N.J.—Joseph V. Vineland Cloth¬ 
ing Mfg. Co., 147 A. 625, 7 N.J. 
Misc. 989. 

64 C,J. p 589 note 52. 

97. Conn.—Hubert v. New York, N. 
H. & H. R Co., 96 A. 967, 90 Conn. 
26L 

I 64 C.J. p 589 note 68. 
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has been held that the court may instruct as to the 
order of considering the issues,but there is also 
authority that the jury should not be so instructed.®® 

When improper evidence has been admitted it is 
improper to tell the jury that they are to consider 
all the evidence.^ It has been held that giving an 
instruction concerning the respective duties of the 
court and jury lies in the discretion of the court, 
and its refusal is not prejudicial error,® The court 
may instruct the jury to reach a verdict based on 
the law and the evidence,® or it may direct them 
to look to the evidence for the facts and to all the 
instructions for the law.^ Where several calcula¬ 
tions are necessary in the event that a judgment for 
one party is returned, the trial court may, without 
agreement of counsel, instruct the jury to return 
a general verdict, and that the court will make any 
calculations that may be necessary.^ 

Suggestions of jurors. An instruction that jurors 
are likely to receive suggestions from one another 
is not erroneous when suggestions refer to facts 
proved and not facts not in evidence.® 

Remark as to repetition. A statement by the court 
that some of the instructions would be a repetition 
of those which some of the jurors heard when 
presiding in another case is not erroneous as author¬ 
izing a consideration of other instructions.^ 

Stipulated damages. Where the parties stipulate 
an amount of damages that the plaintiff can recover 
if the verdict is in his favor, an instruction which 
allows the jury to reject the amount of stipulated 
damages is erroneous.® 


h. Cautionary Instructions 

The giving of cautionary Instructions Is within the 
discretion of the court, and Is not Improper If It does 
not prejudice either party; but there Is authority hold¬ 
ing that such instructions should not be given If un¬ 
necessary. 

The giving of cautionary instructions is within the 
discretion of the court,® and is not improper if it 
does not prejudice either party but such instruc¬ 
tions should be given with caution,^^ and there is 
authority holding that they should not be given if 
unnecessary.!® The refusal of a cautionary instruc¬ 
tion is not error, unless it appears that the dis¬ 
cretionary power of the court to give or refuse such 
instruction has been abused.!® It has been held 
proper to caution the jury not to allow any ex¬ 
traneous or outside matter to influence their ver¬ 
dict.!^ The trial court may properly caution the 
jury against regarding instructions given as the 
opinion of the court on the facts of the particular 
case under consideration.!® An instruction that the 
jury should not consider certain rulings of the court 
as an intimation of opinion by the court is not com¬ 
petent unless the rulings were made in the presence 
and hearing of the jury.!® instruction that after 
the trial the jury should advise no one as to what 
happened in the jury room and that their delibera¬ 
tions should be kept an absolute secret has been held 
improper.!*^ Where good reason exists for cau¬ 
tioning the jury to be governed by the evidence, 
thus delineating the scope of the jury's legitimate 
deliberations, care should be taken not to circum¬ 
scribe the jury's right to draw reasonable inferences 
from facts proved.!® 

Sympathy or prejudice. It is not improper to 


88. lU.—Bandall v. Sterling:, D. & B. 

Blectrlc Ry. Co., 168 Ill.Ap>p. 66. 

64 C.J. p 689 note 64. 

88. Mo.—^Ryan v. Burrow, 88 S.W.2d 
928, 826 Mo. 896. 

64 C.J. p 689 note 66. 

1. IlL—‘Lee v. Toledo, St. Xi. & W. 
R. Co., 184 IlLApp. 144. 

2. Ind.—^Pittaburgrh, etc., R. Co. v. 
Collins, 80 N.B. 416, 168 Ind. 467. 

3. Ill.—^Toung V. lUinols Cent. R. 
Co., 49 N.B.2d 268, 319 IU.App. 311. 

4. Ind.—^Thompson v. Miller, 107 N. 
B. 74, 182 Ind. 646. 

5. S.C.—^McGulnn v. Mins. TJit Ins. 
Co., 171 S.B. 793, 171 S.C. 136. 

6. Pa.—^Potter v. Pittsburgh R. Co.. 
48 Pa.Co. 308. 

7. CaJU—Sale v. Illinois Electric Oo., 
299 P. 661,. 114 Cal.App. 71. 

8. Md.—Bloom V. Graff, 68 A.2d 313, 
191 Md. 788. 

8. Mo.—Wilcox V. Coons, 241 S.W.2d 
907, 862 Mow 881—Bucks v. H a mUl r 


216 S.W.2d 428. 868 Mo. 617— 
Schlemmer v. McGee. 186 S.W.2d 
806—Arnold v. Alton R. Oo., 124 S. 
W.2d 1092, 848 MOw 1049. 

Or.—Corpus juris guoted in State v. 

Blaxdc. 236 P.2d 826, 829, 198 Or. 296. 
64 C.J. p 690 note 60-^ 612 note 89. 
la Mo.—Mendenhall v. Neyer, 149 
S.W.2d 366, 847 Mo. 881. 

64 C.J. p 690 note 61. 

ZastructtooLS h^ proper 

In action for damages sustained 
when overtaking truck struck motors 
i8t*8 pick-up truck which was making 
left turn off highly into detour in 
conformity with directions of signal¬ 
man, where circumstances of acci¬ 
dent were clear, instruction that Ju¬ 
rors were not to discuss damages un¬ 
til they had settled question of lia- 
hllity was proper.—^Boots v. Potter, 
Cal.App., 266 P.2d 176. 

11. Mo.—Morris v. B. I. Du Pont De 
Nemours & Co., 178 S.W.2d 89, 861 
Mo. 479—^Mendenliall v. Neyer, 149 
S.W.2d 366, 347 Mo. 881—Clark v^ 
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Reising, 107 S.W.2d 38, 841 Ma 282 
—-Wolfson V. Cohen, 65 S.W.2d 677. 
18. Mo.—Williams v. Guyot, 126 S. 
W.2d 1187, 344 Mo. 372-^one8 v. 
Norman, App., 24 S.W.2d 191. 

13. m.—^Beyer v. Martin, 120 Ill. 
App. 50. 

Mo.—Arnold v. Alton R. Co., 154 S. 

W.2d 58, 848 Mo. 516. 

Neb.—^Trebelhom v. Bartlett, 47 N.W. 
2d 374, 164 Neb. 113. 

14. Ark.—St. Louis, I. M. & B. R. 
Co. v. Thurman, 161 S.W. 1054, 110 
Ark. 188. 

15. Ill.—Doll V. Chicago Consolidat¬ 
ed Traction Co., 158 Ill.App. 442. 

64 C.J. P 590 noto 66. 

16. Ill.—See Elngsley v. iEarmers* 
Lumber & GiUin C6„ 209 llLApp. 
38. 

17. Tenn.—Hager v. Hager, 18 Tenh. 
App. 23. 

18. Mo.—Schlemmer v. McGee, ^185 

S.W.2d 806. ■ 
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instruct the jury that they are not to he influenced 
by S3nnpathy or prejudice, if the circumstances war¬ 
rant it,^^ but there is some authority holding that 
it is improper when nothing has transpired to in¬ 
dicate that the jurors are unmindful of their duty.^O 
In a proper case the court should give such instruc¬ 
tions when requested to do so.^i 

a Agreeing on Verdict 

Instructions which have a tendency to restrain Jurors 
from agreeing on a verdict should not be given. 

Instructions which have a tendency to restrain 
jurors from agreeing on a verdict should not be 
given.22 On the other hand, the court may impress 
on the jury the propriety and importance of com¬ 
ing to an agreement and harmonizing their views, 
state *the reasons therefor, and tell them it is their 
duty to try to agree, as discussed infra § 320, but 
should not give instructions having a tendency to 
coerce the jury into agreeing on a verdict, as con¬ 
sidered infra § 481. An instruction that the jurors 
should change their minds if convinced otherwise 
by the reasoning of their fellow jurors is proper,^^ 
as is an instruction which tells the jury that it is 
the duty of the minority seriously to compare their 
own views with the views of the majority but 
the court must not instruct that the minority 
should doubt the correctness of their own judgment 
and yield to the majority.26 

The court may instruct the jury against reach¬ 
ing a verdict by compromise,^® but the giving of 
such instruction is discretionary and it may with 
equal propriety be refused.27 Instructions which 
direct or sanction a compromise verdict by the jury 
are erroneous and should not be given, 28 and a 
qualification of such an instruction by the statement 
that the verdict must be based on the law given by 
the court and the facts found by the jury does not 


cure the error.^® A requested instruction appeal¬ 
ing to a juror not to surrender his conscientious 
convictions is properly refused.®® In at least one 
jurisdiction it has been held that a requested in¬ 
struction that each juror must be satisfied in his 
own conscience as to the facts of the case and 
should not compromise or agree with the other 
jurors if his determination differs from theirs is 
properly refused.®^ The trial court in its instruc¬ 
tion may remind the jury that lawsuits are expen¬ 
sive and hence it should reach a verdict if possible.®® 

d. Special Interrogatories or Findings 

The court submitting special Interrogatories may In¬ 
struct the jury to answer **yes” or “no,” provided the 
requirement so to answer does not prevent the Jury from 
giving full expression to the opinion of Its members. 

The court submitting special interrogatories may 
instruct the jury to answer “yes” or “no,” provided 
the requirement so to answer does not prevent the 
jury from giving full expression to the opinion of 
its members.®® It is not error to direct the jury 
to say on which of two defenses they found for 
defendant, if they so foimd,®^ or on what count 
or counts verdict was given, if they find for plain¬ 
tiff.®® 

§ 298. Effect of Verdict 

Although an Instruction with respect to the effect of 
a verdict has been held to be erroneous as no concern of 
the Jury, there Is also authority that the Judge may in 
his discretion Instruct the Jury as to the consequences of 
their verdict unless such instructions would influence the 
Jury in their decision. 

An instruction with respect to the effect of the 
verdict has been held to be erroneous®® as no con¬ 
cern of the juiy,®*^ and properly refused;®® but 
there is also authority that the judge may in his 
discretion instruct the jury as to the consequences 


19. Ind.—Hou&h v. Miller, 44 N.B.2d 
22S, 112 lnd.App. 128. 

Ohio.—Nledhajner v. Cincinnati St 
Ry. Co., App., 42 N.E.2d 460. 

64 C.J. p 590 note 67. 

20. Mo.—Johnson v. St Louis,. etc., 
R. Co.. 78 S.W. 172. 172 Mo. 307. 

21. Wash.—Shanks v. Oregon-Wash- 
ington R. & Nav. Co., 167 P. 1074, 
98 Wash. 509. 

22. Ill.—Chicago, etc., R. Co. v. 
Rains, 67 N.B. .840. 203 lU. 417. 

64 C.J. p 590 note 70. 

23. Ark.—^Reed v. Rogers, 204 S.W. 
973, 134 Ark. 528. 

24. Ark.—Midland Valley R. Co. v. 
Barkley, 291 S.W. 431, 172 Ark. 
898, reversed on other grounds 48 
act 842, 276 U.a 482, 72 KEd. 
664. 


25. Ark.—^J. P. McGehee & Co. v. 
Fuller, 277 S.W. 39, 169 Ark. 920. 

Tenn.—Hager v. Hager, 13 TennApp. 
23. 

26. Mo.—Sharp v. Kansas City Cable 
R. Co., 20 S.W, 93, 114 Mo. 94. 

27. Mo.—^Benjamin v. Metropolitan 
St R. Co., 34 S.W. 590, 133 Mo. 274. 

64 C.J. p 691 note 77. 

28. Ga.—^Elliott v. Robinson, 33 S. 
E.2d 95, 198 Ga. 811. 

64 C.J. p 591 note 78. 

29. Tex.—Gulf, etc., R. Co. v. John¬ 
son, 90 aw. 164, 99 Tex. 337. 

8a lU.—Alexander- v. Sullivan, 78 N. 
E.2d 333, 334 RLApp. 42^—Souleyret 
V. O'Gara Coal Co., 161 Ill.App. 60. 

31. Vt—Parker v. Hoefer, 100 A2d 
434. 


32. Tenn.—Hagrer v. Hager, 13 Tenn. 
App. 23. 

38. Cal.—Law v. Northern Assur. 
Co. of London, 132 P. 590, 165 Cai. 
394. 

34. Tex.—Phoenix Assur. Co. v. Mon¬ 
ger Improved Cotton Mach, Mfg. 
Co., CiwApp., 49 S.W. 271, affirmed 
49 S.W. 222, 92 Tex. 297. 

35. Ala.—^Pord V. Bradford, 103 So. 
549, 212 Ala. 515. 

sa Pa—Catasauqua Mfg. Co. v. 

Hopkins, 21 A 638, 141 Pa 30, 45. 
64 C.J. p 691 note 84. 

37. Ky.--^ueen Ins. Co. v. Marks, 
265 S.W. 30, 204 Ey. 662. 

38. Miss.—Bills V. HLUs, 134 So. 160, 
160 Miss. 346. 


810 



88 C* J* Si 


of their verdict^® unless such instructions would in¬ 
fluence the jury in their decision.^® An instruction 
which ca nn ot mislead the jury or incline them to 
find a certain verdict is not improper.^^ Where 
the effect is pertinent for the jury's consideration, 
it may be given ^2 ^nd it has been held not error 
to state an obvious conclusion which must follow 
a verdict for either party.^s An instruction that 
if the jury bring in a verdict against defendant they 

C. NECESSITY AN! 
§ 299. Duty of Court Generally 

Although it has been held that In the absence of stat¬ 
utory requirement there is no duty to Instruct In civil 
cases, ordinarily it is the duty of the trial court to submit 
to the Jury all the Issues raised by the pleadings and the 
evidence, and Intelligently to Instruct as to Just what 
the Jury is to decide. 

Although it has been held that in the absence 
of statutory requirement there is no duty to instruct 
in civil cases at all^® or on all questions,^^ ordinarily 
it is the duty of the trial court to submit to the 
jury all the issues raised by the pleadings and evi¬ 
dence, as discussed infra § 302, and intelligently to 
instruct the jury^® as to just what they are to 
decide.^® Where it is made mandatory on the court 
at the conclusion of the argument to give general 
instructions, the court must do more than simply 
state the issuesit must state the applicable law, 
as considered infra § 300, and, in a proper case, 
the elements to be taken into consideration in deter¬ 
mining the amount of recovery, infra § 319. Thus, 
in submitting a case to the jury it is the duty of the 
court to separate and definitely state to the jury the 
issues of fact made in the pleadings, accompanied 
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would not be charging anyone with theft has been 
held proper.**^ Where a jury has rendered a verdict 
assessing damages severally against defendants, it 
is improper for the court to send them back to the 
jury room with an instruction that a satisfaction 
of the judgment on the smaller assessment of dam¬ 
ages will operate to preclude the collection of the 
larger.^5 

SUBJECT MATTER 

by such instructions as to each issue as the nature of 
the case may require,®^ and it is also the duty of 
the court to distinguish between, and call the atten¬ 
tion of the jury to, the material allegations of fact 
which are admitted and those which are denied.®^ 

The jury are entitled to receive from the court 
such instructions in the general charge as will fully 
place them in possession of the issuable facts in 
controversy, as presented by the pleadings and evi¬ 
dence.®® The judge has the duty to see that mat¬ 
ters presented to the jury are not unduly confused 
with circumstances having no bearing on the is¬ 
sues.®^ The parties are entitled to correct instruc¬ 
tions as a matter of right,®® but much is left to the 
discretion of the trial judge as to what instructions 
are needed to produce a proper verdict®® 

The court should give such instructions as present 
the case fairly in behalf of plaintiff as well as in 
behalf of defendant, and in such a manner as elim¬ 
inate any element which would naturally and im¬ 
properly prejudice either party.®*^ The fact that 
plaintiff procures a more favorable instruction to 


S9. IT.T.— RelSB v. Kleule, 88 N.T.S. 
359. 

64 C.J. p 591 note 87. 

40. N.Y.—Munson v. Curtis, 1 N.T.S. 
828, 15 N.Y.Clv.Proc. 181—Bennett 
V. Watson, 11 N.Y.St 555. 

41. Ala.—Armstrong v. Tait, 8 Ala. 
635, 42 Ani.D. 656. 

Mich.—Steketee v. Kimm, 12 N.W. 
177, 48 Mich. 322. 

40. S.C.—Aldridge v. Watts Mill, 127 
S.B. 213, 131 S.C. 222. 

64 C.J. p 591 note 90. 

43. Conn.—Robertson v. Vlens, 149 
A. 140, 110 Conn. 685. 

64 C.J. p 591 note 91. 

44. N.J.—O'Connor v. Hotel Tray- 
more Co., 153 A. 488, 9 H.J.Misc. 
135. 

4B. Tenn.—Dougherty v. Shown, 1 
Heisk. 802. 

46. Mo.—Luikart v. MUler, 48 S.W. 
2d 867. 

64 C.J. p 591 note 94. 


Authority to Instruct generally seel 
supra S 267. | 

47. Mo.—Sneed v. St. Louis Public 
'Service Co., App., 53 S.W.2d 1062. 

64 O.J. p 591 note 95. 

48. N.C.—Stem Fish Co. v. Snow¬ 
den, 63 S.B.2d 567, 233 N.C. 269. 

Va.—Adams v. Plaza Theatre, 43 
S.E.2d 47, 186 Yeu 408. 

Wis.—^Haefner v. Batz Seed Farms, 
39 N.W.2d 886, 265 Wls. 488. 

49. IlL—Geiselman v. Stnibhar, 23 
N.E.2d 383, 302 HLApp. 23. 

64 C.J. p 592 note 97. 

sa Ind.—Cleveland v. Emerson, 99 
N.B. 796, 61 Ind.App. 339. 

N.C.—Hawkins v. Simpson, 74 S.R 
2d 831, 237 N.C. 166. 

51. Ohio.—^Beck v. Beagle^ 162 N. 
B. 810, 28 Ohio App. 508. 

Pa.—^Moskovitz v. Carter, Com.Pl., 
54 Lack.Jur. 17. 

Wis.—^Benz v. Zobel, 39 N.W.2d 718, 
255 Wls. 642, 13 A.L.R.2d 795. 

811 


Duty to instruct as to legal effect 
of pleadings see infra 9 800. 

62. Ohio.-Beck v. Beagle, 162 N.K 
810, 28 Ohio App. 508. 

53. Ohio.—^Beck v. Beagle, supra. 

64. Ariz.—City Transfer . Co. v. 
Johnson, 233 P.2d 1078, 72 Arlz. 
293. 

55. Ohio.—Rhoades v. City of Cleve¬ 
land, 105 N.E.2d 2, 157 Ohio St. 
107. 

64 C.J. p 692 note 6. 

Form, requisites, and sufficiency of 
instructions generaUy see Infra 95 
823-378. 

56. Cal.—Huston v. Schohr, 146 P,2d 
730, 63 Cal.App.2d 267. 

Pa.—Kessner v. Ressler, Com.PL, 51 
Ijanc.Rev. 238. 

64 C.J. p 592 note 7. 

57. H.Y.—Clement v. Stratton, 120 
N.Y.S. 624, 136 App.Div. .83. 

64 C.J. p 592 note 8. 



88 C.J.S. 


§§299-aee trial 


the jury than he is entitled to generally does not 
entitle defendant to an instruction unfavorable to 
plaintiff.58 Proper instructions not fully covered 
by those given should be given.®® 

The judge presiding over the trial should state 
in his charge all the governing principles of law 
as to the issues raised by the pleadings and sup¬ 
ported by the evidence,®® and it is not proper for 
him to make running commentary on requests read 
to the jury by counsel.®! Since the judge need not 
himself prepare the charge,®2 the giving of a prop¬ 
er charge prepared by counsel is not error.®® Where 
the submission of issues is mandatory, if the issues 
are not prepared by counsel, it is the duty of the 
judge who tries the case to do so.®^ The instruc¬ 
tions may be embodied in either a general charge 
or in one specially presented to, and adopted by, 
him.®® In charging the jury the court is not re¬ 
quired to make any preliminary statement.®® The 
octent of the duty of the court to instruct is to give 
such, instructions as are correct in law, adapted to 
the issues, and sufficient for the guidance of the 
jury.®^ 


The judge need not inform counsel on either side 
of the instructions he proposes to give.®® 

Statutory instructions. The trial of every case 
may be a "proper occasion” to give certain instruc¬ 
tions required by statute to be given "on all proper 
occasions,”®® and in general it is the duty of the 
trial judge to determine from a consideration of 
the pleadings and evidence in a particular case 
whether it is a proper occasion to give a particular 
statutory instruction.^® Portions relating only to 
dvil or criminal cases should be given only in such 
cases respectively.*^! The proper occasion for 
giving statutory instructions does not arise where 
the evidence does not raise the issues covered by 
them.7® 

§ 300. Matters of Law Generally 

It Jt the duty of the court to Instruct the Jury at to 
the law applicable to the case; but the court need not 
give Instructions which would not aid the Jury In arriv¬ 
ing at their verdict. 

It is the duty of the court to instruct the jury 
as to the law applicable to the case.*^® Thus, a par- 


sa Mo.—Bresler v. Kansas City 
Public Service Co.» 186 S.W.2d 524, 
239 Mo.App. 228. certiorari quashed 
State ex rel. Kansas City Public 
Service Co. v. Bland, 191 S.W.2d 
660, 864 Mo. 868. 

59. <3«u—Barrett v. Southern Ry. 
Co., 151 S.R 690, 41 GaJlpp. 70. 

64 CLJ. p 592 note 9. 

Requests for instructions already 
i^ven see infra §$ 899, 400. 

eou Mass.—Maxwell y.. Massachu¬ 
setts Title Ins. Co., 92 NJEL 42, 
206 Mass. 197. 

61. Mass.—Maxwell v. Massachu¬ 
setts Title Ins. Co.^ supra. 

62. Tex.—Kansas City, M. & O. 
Ry. Co. of Texas v. Harral, Civ. 
App., 199 S.W. 659. 

63. Tex.—Kansas City, M. & O.rRy. 
Co. of Texas v. Harral, suipra. 

64; 3Sr.C.-^Bowen v. Whitaker, 92 N. 
a 367. 

66. Tex.—Steiner v. Anderson, Civ. 
App., 130 S.W. 261. 

IXity to applicable special 

charges . not covered by general 
charge see Infra 9 301. 

66. Tex.—Hamilton v. State, Civ. 
App., 162 S.W. 1117. 

67. Conn.—Baer v. Baird Mach. Go., 
79 A. 673, 84 Conn. 269. 

68. 111.—^Muller v. Hquitable Life 
Assur. Soc. of U. S., 18 N.E.2d 96, 
298 lllJlpp. 656. 

69. Or.—Gtodvig v. Lopez, 202 P.2d 
935, 185 Or. 801—Pitze v. Amer- 
Ican-Hawalian S. S. Co., 117 P.2d 
825, 167 Or. 439, overruling Kem 
T. Pullen, 6 P.2d 224, 188 Or. 222. 


UaiLdatory Instruction 
On proper request for statutory 
instruction to Jury or taking of time¬ 
ly exception to omission of such in¬ 
struction, court must give instruc¬ 
tion on proper occasion, and failure 
to do so constitutes error.—Denton 
V. Davis, 233 P.2d 213, 191 Or. 646. 
70 l Or.—Godvig v. Lopez, 202 P.2d 
985, 185 Or. 301. 

71. Or,—^Kem v. Pullen, 6 P.2d 224, 
188 Or. 222, overruled on other 
grounds Fltze v. American Hawai¬ 
ian S. S. Co., 117 P.2d 825, 167 
Or. 489. 

72. CaJ.—^Perry v. City of San Diego, 
181 P.2d 98, 80 Cal.App.2d 166. 

73. U.S.—Willis V. American Barge 
Line Co., D.OPia., 87'P.Suplp. 9191 

Ariz.—^Pacific Finance Corp. of Cal. 
V. Morrow, 262 F.2d 247, 76 Ariz. 
207, V 

Cal.—Dlel V. Baxter, 136 P.2d 789, 
6'8 Cal.App.2d 388—Sills v. Forbes, 
91 P.2d 246, 88 Cal.App.2d 219. 
Colo,—^Maloy v. Griffith, 240 P.2d 
928, 125 Colo. 86. 

DeL—Greenplate v. Lowth, 199 A. 

689, 9 W.W,Harr. 850. 

D.C.—^Reese v. Wells, Mun.App., 73 
A.2d 899. 

Fla.—Miami Coca Cola Bottling Co. 

V. Mahlo, 46 Sa2d 119. 

Qcl—D orsey v. Green, 49 S.R2d 901, 
204 Ga. 453—^Barnes v. Thomas, 
35 9.R2d 864, 72 Ga.App. 827-r- 
Goodwln V. Anherson, 12 S.B.2d 
444, 64 GaApp. 99—Camilla Cotton 
on Co. V. Cawley, 183 S.R 134, 
52 Ga.App. 268. ’ ' 

Ind.—^Rickner v. Haller, ^pp., 116 N. 


B.2d 525—^Rentsdhler v. Hall, 69 
N.R2d 619, 117 Ind.App. 255. 

Iowa.—^Kayser v. Occidental Life 
Ins. Co. of California, 12 N'.W.2d 
682, 284 Iowa 810—Jakeway v. 
Allen, 282 N.W. 374, 226 Iowa 18. 
Kan.—^Blakeman v. Lofland, 252 P.2d 
852, 173 Kan. 7'25. 

Ky.—Horton Transfer & Storage Co. 

V. Donaldson, 95 S.W.2d 1086, 265 
Ky. 47—Paducah Coca-Cola Bot¬ 
tling Co. V. Reeves, 88 S.W.2d 39, 
261 Ky. 689. 

Me.—^Desmond v. Wilson, 60 A.2d 
782, 143 Me. 262. 

Minn.—Sundeen v. Barthel, 63 N.W. 
2d 267—^Latourelle v. Horan, 4 INT. 

W. 2d 848, <212 Minn. 620. 

Mo.—Haxlan v. Wabash Ry. Co., 78 
S.W.2d 7149 , 885 Mo. 414-^ohnson 
V. Thompson, App., 286 S.W.2d 1 
—Sherman Inv. Co. v. Sheehan, 
App., 199 B.W.2d 923. 

N’.H.—Davis V. State, 62 A.2d 798, 
94 N.H. 821. 

N’.J.—Gabriel v. Auf Per Helde-Ara- 
gona, Inc., 82 A.2d 644. 14 N.J.Su- 
per. 568—Zambrano v, Danziger, 
182 A. 635, 116 N.J.Law 184—Row¬ 
land V. Wunderlick. 174 A. 168, 118 
N.J.Law 223—In re Collins' Will, 
15 A.2d' 98, 18 N.J.Miec. 492. 

N.M.—^Ploeck V. Hoover, 196 P.2d 
86, 62 N.M. 198. 

N.T.—SIhnon v, Brooklyn A Queens 
Transit Corp., 65 N.T.S.2d 648, 
269 App.Div. 847—Angerosa v. 
White Co„ 290 N.Y.S. 204, 248 App. 
Div. 425, affirmed 11 •NJ52.2d 825, 
275 N.T. 624. 

KT.C.—Citizens Nat. Bank v. Phil¬ 
lips, 78 S.R2d 823, 286 N.a,,470— 
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ty is entitled to have the jury instructed as to the 
legal effect of the pleadings and, where the 
evidence is such that the jury could find a verdict 
in favor of some defendants and against others, 
they should be instructed accordingly.75 The court 
must instruct the jury on the meaning of a contract 
under consideration, if requested to do so.^® It 
has been held that, in a dvil action, the court is 
not required to give the whole law of the case in 
its instructions,and instructions on immaterial 
questions^S or instructions which would not aid the 
jury in arriving at their verdict^^ need not be given; 
and it is never necessary to charge as to what is not 
the law,s® or that there are no rules of law ap¬ 
plicable to the case,SI or to state a common place 
familiar to alL^s 


So it is not necessary to include in a charge the 
substance of a code provision authorizing a wit¬ 
ness to refresh his memory from a memorandum.SS 
The fact that the trial judge has gpround to believe 
that the jury, from their previous experience, are 
familiar with the law on an important question in 
the case, does not, as a general rule, justify him 
in refusing to instruct on that question if properly 
requested to do so.s^ 

A litigant is entitled to proper instructions bear¬ 
ing on any legitimate legal inference which may be 
drawn from evidence given,^5 and is not limited 
in this right to instructions addressed only to the 
positive evidence in the case.^® It has been held the 
duty of the court to state a plain legal conclusion 
arising from the undisputed facts and when 


Howard v. Carman, 69 S.H.2d 522, 
235 N.C. 28'9—^Lewls v. Watson, 47 
S.B.2d 484, 229 N.C 20—Van Qelder 
Tarn Co. v. Mauney, 44 S.E.2d 
601, 228 N.C. 99—Yellow Cab Co. 
of Charlotte v. Sanders, 27 S.E.2d 
631, 228 N.C. 626—^Barnes v. Teer, 
15 S.B.2d 879, 219 N.C. 823—Smith 
V. Kappas, 16 S.B.'2d 875, 219 N.C. 
850^Ryals y. Carolina Contracting 
Co., 14 S.B.2d 531, 219 N.C. 479— 
Kolman v. Silbert, 12 S.E.2d 916, 
219 N.C. 134—Spencer v. Brown, 
198 S.E. 630, 214 N.C 114—Hood 
System Industrial Bank of High 
Point V. Dixie Oil Co., 172 S.E. 
860, 205 N.C. 778. 

Okl.—Geschwind v. Brorsen, 258 P. 
2d 619, 208 Okl. 683—Eastern Ma¬ 
chinery Co. V. Conroy, 155 P.2d 
521, 195 Okl. <37. 

Or.—Greenhaw v. Paciflc-Atlantic S. 
S. Co., 224 P.2d 918, 190 Or, 182— 
Lane v. Brotherhood of Locomo¬ 
tive Enginemen and Firemen, 73 P. 
2d 1896, 167 Or. 667. 

Pa.—Williams v. Woodard, 90 A.2d 
829, 171 Pa.Super. 479—Archer v. 
Pennsylvania R. Co., 72 A.2d 609, 
166 Pa.Super. 538—Hodge v. Ash- 
enfelder, Com.Pl., 21 Northumb. 
Leg.J. 125—^Hoffheiser v. March, 
Com.PL, 66 York Leg.Rec. 38. 
S.D.—Johnson v, Chicago & N. W. 

R. Co., 38 N.W.2d 348, 72 S.D. 580. 
Tenn.—^Martin v. Castner-KInott Dry 
Goods Co., 181 S.W.2d 638, 27 Tenn. 
App. 421. 

Tex.—Williams v. Rodocker, Civ. 

A|pp.,‘ 84 S.W.2d 555. 

Vt—Hall V. Royce, 192 A. 198, 109 
Vt. 99. 

Va.—Adams v. Plaza Theatre, 48 S.E. 
2d 47, 186 Va. 403. 

Wis.—^Zabinski v. Novak, 248 N.W. 

99, 211 Wis. 216. 

64 C.J. p 692'note 24. 

Duty to charge on issues and theo¬ 
ries of case generally see infra IS 
801-305. 


Duty to instruct fully and correctly 
on matters of law see infra § 345. 
Form, recLuisitea, and sufficiency of 
Instruction see infra 5 371. 
Pnxpose of rtUe 

Trial judge must instruct as to law 
applicable to facts so that jury may 
be advised of ultimate facts to be 
found and standards of conduct re¬ 
quired.—^Zabinski v. Novak, 248 N.W. 
99. 211 Wis. 215. 

Sffeot of cironmstanees 

A trial judge is never precluded 
by circumstances from giving a prop- | 
er and necessary instruction.—^Muller 
V. Equitable Life Assur. Soa of U. 
S., 13 N.E.2d 96, 298 IlLApp. 555. 
XaterpretatioiL of court 

Trial court has duty to lay down 
law according to its own interpre¬ 
tation of it and not necessarily in 
accordance with interpretation of 
counsel.—Barnes v. Northwest Air¬ 
lines, 47 N.W.2d 180, 233 Minn. 410. 
3jaw appUoatde to particiilar issues 
or theories 

Pa.—Collins V. Home Ins. Co. of New 
York, 157 A. 621, 110 Pa.Super. 
72, followed in Collins v. Phoenix 
Ins. Co. of Hartford, Conn., 157 A. 
626, 110 Pa.Super. 83. 

64 aj. p 592 note 24 [e]. 

74. Ala.—Dwight Mfg. Co. v. Word, 
75 So. 979, 200 AJa. 221. 

75i. Idaho.—New England Nat. Bank 
of Kansas City v. Hubbell, 238 P. 
808, 41 Idaho 129. 

70. Ariz.—^Rio Grande Oil Co. v. 

. Pankey, 78 P.2d 707, 60 Ariz. 629. 

i7» Ky,—Evans v. Dotson, 255 S.W. 
2d 476-^ones v. Sanders, 145 S.W. 
2d 614, 284 Ky. 571—Jones v. 
Sharp's Adm’r, 139 S.W.2d 781, 282 
Ely. 638, followed In Jbnes v. 
Vance, 189 S.W.2d 785, 282 Ky. 

; 646—Davidson v. RaUiffe, 126 S. 
W.2d 827, 277 Ky. 371—RockcasUe 
County V. Bowman, 120 S.W.2d 885, 
274 Ky. 787. 


7& Ohio.—^A. Macaluso Fruit Co. v. 
Commercial Motor Freight, App., 
57 N.E.2d 692—Kraemer v. Bates 
Motor Transport Lines, 11 N.E.2d 
106, 56 Ohio App. 427. 

64 C.J. p 594 note 30. 

79. Mo.—^Licklider v. Domlan, App., 
96 S.W.2d 641. 

64 C.J. p 594 note 31. 

Bistory of law 

Defendant is entitled to instruc¬ 
tions which adequately inform jury 
as to law relative to theory of his 
defense, but, within such general 
rule, defendant is not entitled to an 
instruction which recites a history 
of the law on whidh plaintiffs action 
is based.—^Rlckner v. Haller, Ind. 
App., 115 N.E.2d 625. 

80. Ind.—Swallow Coach Lines V. 
Cosgrove, 16 N.E.2d 92, 214 Ind. 
532. 

81. HL—Domando v. Parker-Wash- 
Ington Co., 163 IlLApp. 158. 

64 C.J. p 594 note 82. 

88. Cal.—In re Nutt's Estate, 185 P. 

893, 181 CaL 622. 

64 C.J. p 594 note 38. 

Dut 3 ^ to instruct as to Issues of fact 
involving common experience see 
infra $ 801. 

88. Ga.—Scott V. GIdelight Mfg. Co., 
189 S.R 586, 37 Ga.App. 240. 

64 CJ. p 694 note 35. 

84. Conn.—Wolfe v. Ives, 76 A. 626, 
88 Conn. 174, 19 Ann.Cas. 752. 

138. Cal.—Thomas v. Visalia Electric 
R. Co., 147 P. 972, 169 Cal. 668— 
Petersen v. Devine, 166 P.2d 936, 
68 Cal.App.2d 387. 

Neb.—^Lamberth v. Omaha & C. B. 
St. Ry. Co., 21 N.W.2d 425, 146 Neb. 
218. 

88. CaL—Thomas v. Visalia Electric 
R. Co., 147 P. 972, 169 CaL 558. 

Ala.—Rhodes v. Otis, 88 Ala.. 
578, 78 Am.D. 489. 
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the facts attending any issue in an action are ad¬ 
mitted or the evidence with respect thereto is not 
in conflict, it has been said to be the duty of the 
trial court to charge the jury the result that must 
follow an application of the law to the facts so es- 
tablished.88 On the other hand, it has been held 
that it is not error to refuse to give instructions cor¬ 
rectly stating the law where only law questions are 
presented and where evidence on a particular is¬ 
sue was uncontradicted, it is not necessary to in¬ 
struct on the issue; the court may treat it as a 
matter of law.®® 

Application of abstract propositions, A party is 
entitled to instructions correctly applying abstract 
propositions given to the jury at the instance of 
the other party.®i 


88 C.J.S. 

Questions of philosophy, art, and science. Ques¬ 
tions of natural philosophy,®® art,®® and science®^ 
are not matters of law, in respect of which it is the 
duty of the court to charge the jury. 

§ 301. Issues and Theories of Case 

a. Issues 

b. Theories 

a. Issues 

It is the duty of the court to submit to the Jury the 
material Issues raised by the pleadings and the evidence. 

It is the duty of the court to submit to the jury 
the material issues raised by the pleadings and evi¬ 
dence,®® and to instruct the jury to disregard is¬ 
sues immaterial to the determination of the merits 
of the controversy.®® Where facts have been ad- 


88. Ohio.—Schicklingr v. Post Pub. 
Co., 156 N-.B. 143, 115 Ohio St. 689. 

64 C.J. p 594 note 89. 

89. Mont.—DaJy v. Swift & Co., 300 
P. 265, 90 Mont. 62. 

90- HL—Winters v. Gray Line Sight 
Seeing* Co. of Chicago, 42 N.E.2d 
125, 316 HLApp. 132. 

04 C.J. p 594 note 41. 

91- W.Va.—Collar v. McMullin, 148 
S.E. 496, 107 W.Va. 440. 

Right to instruction explanatory of 
dharge given adverse party see In- 
tra. S 818. 

92. Ind.—Case v. Weber, 2 Ind. 108. 

93. TJ.S.—Howland v. Marine Ins. 

Co., D.a, 12 F.Cas.No.6,798, 2 

Cranch C.C. 474. 

91. Tenn.—Sewanee Min. Co. v. B. L. 
Best & Co., 3 Head 701. 

95. Ark.—Jones v. Kansas City 
Southern Ry. Co., 145 S.W.2d 969, 
201 Ark. 523. 

Cal.—Ketchum v. Pattee, 98 P.2d 
1051, 37 Cal.App.2d 122. 

Conn.—Sellew v. City of Middletown, 
186 A. 67, 121 Conn. 331—Lovell 
v. City of Bridgeport, 166 A. 796, 
116 Conn. 666. 

D.C.—^Reese v. Wells, Mun.App., 73 A. 
2d 899. 

Fla.—^Florida Power & Light Co. v. 
Bridgeman, 182 So. 911, 133 Fla. 
196. 

Ga.—Lewis v. Duggan, 70 S.E.2d 66, 
86 Ga.App. 733—Liberty Nat. Life 
Ins. Oo. V. Hearing, 65 S.R2d 641, 
80 Ga.App. 81—Louisville & N. R. 
Oo. V. Patterson. 42 S.E.2d 163, 76 
Ga.App. 1—Western & A. R. R, v. 
Frazier, 18 S.B.2d 46, 66 GaApp. 
276. 

Idaho.—^Lemman v. McManus, 233 
P.2d 410, 71 Idaho 467-^ones v. 
Mikesh, 95 P.2d 676, 60 Idaho 680. 
Ill.—^Maglll V. George, 117 N.E.2d 667, 

1 Ill.App.2d 222—^Rlsch v. Consum¬ 
ers Petroleum Co., 63 N.B.2d 286, 
321 I11A.PP. 438—^Lotsplech v. Con¬ 


tinental Illinois Nat. Bank St Trust 
Co. of Chicago, 45 N.B.2d 630. 816 
IlLApp. 482. 

Iowa—^Harrington v. Fortman, 8 N. 
T0r,2d 713, 233 Iowa 92—In re Rob¬ 
erts' Estate, 8 N.W.2d 161, 231 
Iowa 1088. 

Me.—Desmond v. Wilson, 60 A.2d 782, 
143 Me. 262. 

Miss.—^McDonough Motor Express v. 
Spiers, 176 So. 723. 180 Miss. 78, 
suggestion of error overruled 177 
So. 666, 180 Miss. 76—Redmond v. 
Jones, 176 So. 202. 

Mo.—Eagan v. Prudential Ins. Co., 
App., 107 S.W.2d 133, quashed on 
other grounds State ex reL Pruden¬ 
tial Ins. Co. of America v. Shain, 
119 e,W.2d 809, 342 Mo. 1049— 
Helstein v. Schmidt, 61 S.W.2d *264, 
227 Mo.App. 1200. 

N’eb.—^Rlce v. American Protective 
Health & Accident Co., 69 N.W.2d 
378, 157 Neb. 266—Krepcik v. In- 

I terstate Transit Lines, 48 N.W.2d 
839, 164 Neb. 671—Limd v. Hol¬ 
brook. 46 N.W.2d 130, 163 Neb. 706 
—Snyder v. Lincoln, 45 N.W.2d 
749, 153 Neb. 611—Slmcho v. Oma¬ 
ha St Council Bluffs St. Ry. Co., 
86 N.W.2d 601, 160 Neb. 634—Pat¬ 
rick V, Union Cent Life Ins. Co., 
33 N.W.2d 637, 160 Neb. 201—Roby 
V. Auker, 32 N.W.2d 491, 149 Neb. 
784—^Brooks v. Thayer County, 254 
N.W. 418, 126 Neb. 610. 

N.J.—Gabriel v. Auf Der Heide-Ara- 
gona, Inc., 82 A.2d 644, 14 N.J. 
Super. 668—Zambrano v. Danziger, 
182 A. 636, 116 N,J.Law 134. 

N.C.—^Van Gelder Yam Co. v. Mau- 
ney. 44 S.E.2d 601, 228 N.a 99. 

Ohio.—Ribarin v. Kessler, 70 N.B.2d 
107, 78 Ohio App. 289. 

Okl.—^Bay Petroleum Corp, v. May, 
264 P.2d 734—Dowell, Inc, v. Lay- 
ton, 261 P.2d 886—Swafford v. Ver- 
miUion, 261 P.2d 187—Kelly v. Em¬ 
ployers Cas. Co., 214 P.2d 926, 202 
OkL 437—^Bunch v. Perkins, 180 
P.2d 664, 198 Okl. 617—Thomas v- 
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state ex rel. Com'rs of Land Office, 
172 P.2d 973, 197 OkL 460—City of 
Muskogee v. Roberts, 141 P.2d 100, 
193 Okl. 61. 

Tex.—Texas Emp. Ins. Ass'n v. Pat¬ 
terson, 192 S.W.2d 256, 144 Tex. 
673—State v. Schlick, 179 S.W.2d 
246, 142 Tex. 410—Green v. Texas 
& P. Ry. Co., 81 S.W.2d 669, 126 
Tex. 168—Adams v. Cor der. Civ. 
App., 205 S.W.2d 608—Ranne v. 
Jackson, Civ.App., 126 S.W.2d 407 
—^Magnolia Petroleum Co. v. Owen, 
Civ.Apa)., 101 S.W.2d 864, error 
dismissed. 

Wis.—Zablnskl v. Novak, 248 N.W, 
99, 211 WIs. 216. 

Wyo.—^Branson v. Roelofsz, 70 P.2d 
689, 62 Wyo. 101. 

64 C.J. p 695 note 47. 

Applicability of instructions to 
pleading and evidence see infra S8 
879-889. 

Form, requisites, and sufficiency of 
instruction see infra 58 846, 847. 
Necessity for submission of, and 
giving instructions on, issues, the¬ 
ories, and defenses supported by 
evidence in criminal prosecutions 
see Criminal Law 8 1190. 
Noncompliance with rule as ground 
for new trial see New Trial 8 44. 

Commendable practice 
Error cannot be predicated on the 
refusal of an instruction stating the 
issue as defined In the pleadings, al¬ 
though the practice of so Instructing 
is commendable.—Wise v. Stagg, 22 
P.2d 808, 94 Mont. 821—Hlmmelbauer 
V. Union Bank & Trust Co., 220 P. 
84, 68 Mont. 34. 

Vaxianoe between pleading and proof 

Where there is a variance between 
pleading and proof, court must sub¬ 
mit to the Jury the issue raised by 
the evidence.—Qalanena v. Ragan, 47 
P.2d 1021, 182 Wash. 669. 

96- Ill,—Wettrick v. Martin, 164 IlL 
App. 273. 
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mitted either by the pleading,®*^ or by the parties on 
the trial of the case, the court should assume such 
facts. The court should refuse unnecessary instruc¬ 
tions,such as require the finding of a fact ad¬ 
mitted on both sides,1 or instructions which are im¬ 
proper,2 or as to which there is no dispute,^ or 
which deal with an issue not presented^ or unsup¬ 
ported by the evidence,® or which involve a ques¬ 
tion not in issueand the trial court is not required 
to instruct as to issues of fact involving the jury’s 
common experience and the common experience or 
understanding of the average man.7 

The court need submit only enough issues to 
decide all the controverted questions on which the 
verdict must depend.® So an issue need not be 
submitted where it was disproved by the witnesses 
of the party raising it,® where it could be determined 
in only one way,!® or where it would necessarily 
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be determined by the verdict;!! and the court need 
not submit every disputed evidentiary fact arising in 
a case, even though pleaded,!2 but need only submit 
essential facts warranting or defeating recovery.!® 
The trial judge need only tell the jury what issues 
are in the case, and need not tell them what is¬ 
sues are not in the case.!^ 

The court may narrow the matters submitted to 
the jury in accordance with the express or fairly 
implied concessions of the parties,!® but it need not 
tell the jury the reason for limiting the issues,!® 
and it need not submit an issue which the party 
tendering it has asked to have sustained as a matter 
of law and not submitted to the jury-!^ If the 
court instructs the jury that there is but one issue 
for them to determine, failure to instruct them to 
disregard other issues is not error.!® Where the 
court has fully instructed on the issues at the request 


Mo.—-Wolfson Y. Baltimore Bazik of 
Kansas City, App., 157 S.W.2d 560. 

97. Ky.—Orth v. Clutz, 18 B.Mon. 
223. 

98. Iowa.—^Blane v. Tharp, 49 KW. 
1044, 83 Iowa 665. 

99. Ga.—Graliam v. Frazier, 6>6 S.E. 
2d 77, 84 Ga.App. 458. 

Ky.—^Finley v. Thonoas, 107 S.W.2d 
287, 269 Ky, 422. 

64 C.J. p 59<6 note 51. 

1. Ky.—Snyder y. Crutcher, 160 S. 
W.2d 156, 290 Ky. 71—Fishbaok 
Trucking Co. v. Jackson, 158 S.W 
M 423, 289 Ky. 235. 

Mo.—^Meade y. Kansas City Public 
Seryice Co., 250 S.W.2d 513—State 
ex rel. Fourcade y. Shain, 119 S.W. 
2d 788, 842 Mo. 1190—^Metropolitan 
Ice Cream Co. y. Union Mut. Fire 
Ins. Co., App., 210 S.W.2d 700, ap¬ 
peal transferred, see 216 S.W.2d 
494, 858 Mo. 727—Huddleston y. 
Manshatten Fire & Marine Ins. Co., 
148 S.W.2d 74, 285 Mo.App. 776— 
Chapman y. Metropolitan Life Ins. 
Co., App., 132 S.W.2d 1096—Dick- 
herber y. TumbuU, App., 81 S.W.2d 
284. 

Szoeptio& to rule 

Ordinary rule that uncontested is¬ 
sues and undisputed, admitted, or 
conceded matters need not be sub¬ 
mitted by instruction is inapplicable 
in action wherein plaintiff replies to 
answer and counterclaim by gener¬ 
al denial or declares on express con¬ 
tract which plaintiff must prove in 
its entirety as alleged to make out 
case.—Delsel-Wemmer-Gilbert Corp. 
V. David Chalmers Tobacco Co., 104 
S.W.2d 1029, 231 Mo.APP. 681. 

2. Okl.—Midland Valley R. Co. v. 
Barnes, 18 P.2d 1089, 162 Okl. 44. 

3. Cal.—^Ducat v. GO'ldner, 175 P.2d 
914, 77 Cal.App.2d 882, 


Colo.—Dobbs V. Sugioka^ 185 P.2d 
784, 117 Colo. 218. 

Ga—Atlantic Coast Line R. Co. v. 
Thomas, 64 S.E.2d 301, 83 GaApp. 
477—Pollard v. Gammon, 12 S.B. 
2d 624, 63 GaApp. 852—Dixie 

Freight Lines y. Transportation, 
Inc., 187 S.EL 281, 58 GaApp. 832. 
Iowa—Koonts y. Farmers Mut. Ina 
Ass’n of Van Buren County, 16 K. 
W.2d 20, 285 Iowa 87. 

Ky.—^McGraw v. Ayers, 58 S.W.2d 
378, 248 Ky. 160. 

64 C.J. p 596 note 63. 

4. Mo.—^Utterback v. New York Life 
Ins. Co., App., 191 S.W.2d 421. 

64 aj. p 597 note 54. 

5. Mo.—Gamer y. New Jersey Fi¬ 
delity & Plate Glass Ins. Co., App., 
200 S.W. 44-8. 

6. U.S.—Terminal R. Ass’n of St. 
Louis y. Schorb, C.C.AMO., 151 F. 
2d 361, certiorari deziied 6'6 S.Ct. 
470, 326 U.S. 786, 90 L.Bd. 477. 

Mass.—Dalton v. Post Pub. Co., 106 
N.E.2d 385, 328 Mass. 595. 

N.H,—^Leonard v. City of Manches¬ 
ter, 70 A2d 915, 96 N.H. 116. 

Pa—^Hollinger v. Smallwood, Com. 

PI., 35 Berks Co. 436. 

64 C.J. p 697 note 56. 

7- Iowa—^Bailey v. City of Le Mars, 
179 N.W. 73, 189 Iowa 761. 

Miss.—Gulf, M. & N. R. Co. v. Weldy, 
8 So.2d 249, 193 Miss. 59, 144 AL. 
R. 930. 

Tenn.—Tennessee Cent. Ry. Co. v. 

Gleaves, 2 Tenn.App. 549. 

Duty to state legal oozzimonplace 
see supra 9 300. 

8. Neb.—^Myers v. Willmeroth, 39 
N.W.2d 428, 151 Neb. 712. 

N.C.—^Barefoot v. Lee, 88 S.B. 247, 
168 N.C. 189. 


Lands Co. v. Giaef, Ciy.App., 138 
S.W. 186. 

10. Cal.—^Todd y. Meserve, 269 P. 
710, 93 Cal.App. 370. 

11. Colo.—Davies v. Everett, 209 P. 
799, 72 Colo. 104. 

64 C.J. p 597 note 61. 

12. Mo.—Carver v. Misaouri-Kan- 
sas-Texas R. Co., 245 S.W.2d 96, 
362 Mo. 897—Hilton v. Thompson, 
227 S.W.2d 675, 360 Mo. 177— 
Vrooman v. Hill, 147 S.W.2d 602, 
847 Mo. 841—^Acme Harvesting 
Mach. Co. y. Gasperson, 158 S.W. 
1069, 168 Mo.App. 558. 

Wis.—Patterson v. Edgerton Sand & 
Gravel Co., 277 N,W. 636, 227 Wis. 
11 . 

13. Mo.—Hilton v. Thompson, 227 
S.W.2d 675, 360 Mo. 177—Vrooman 
v. Hill, 147 S.W.2d 602, 347 Mo. 
841—Acme Harvesting Mach. Co. 
y. Gasperson, 153 S.W. 1069, 168 
Mo.App. 558. 

14. Mo.—Wise V. Coleman, 230 S.W. 
2d 870, 860 Mo. 829—Amo v. St. 
Louis Public Service Co., 202 S.W. 
2d 787, 356 Mo. 584r-Larey v. Mis- 
souri-Kansas-Texas R. Co., 64 S. 
W.2d 681, 333 Mo. 949—Conner v. 
Aalco Moving & Storage Co., App., 
218 S.W.2d 830—Wendegatz v. 
Kansas City Gas Co., App., 217 S. 
W.2d 269. 

15. Tenn.—Hamilton v. Carter, 14 
Tenn.App. 837. 

13. Neb.—Corn Exchange Nat. Bank 
v. Ochlare Orchards Co., 150 N.W. 
661, 97 Neb. 636. 

17. Iowa.—Shull, Gill, ■Sammis & 
Stilwell v. McCnim, 162 N.W. 769, 
179 Iowa 1282. 

18. Wash.—^Davis v. Atlas Assur. 
Co., 47 P. 486, 885, 16 Wash. 232. 


9. Tex.—^Ft Stockton Irrigated 
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of the parties, it may omit reference thereto in in¬ 
structions given on its motion.^® The trial court 
performs its duty when its instructions are cal¬ 
culated to give the jury a clear comprehension of the 
issues presented for their determination, and suited 
to their guidance in the determination of those 

issues.20 

Special charges applicable to the facts and not 
covered by the general charge should be given, 
but a rule requiring the court to give special charges 
presenting certain facts which, if determined to be 
true by the jury, would establish a specific defense 
set up, is limited in its application to cases where 
special pleas in avoidance are interposed .22 


b. Theories 

A party ia antftled to have h?s theory of the case 
made by the pleadings and issues submitted to the Jury 
by proper Instructions; where the case Is tried on sev¬ 
eral theories, the jury should be instructed on all of 
them. 

A party is entitled to have his theory of the case 
made by the pleadings and issues presented to the 
jury by proper instructions,^^ and, although it has 
been said that the court should not give requested 
instructions hostile in theory, but should adopt a 
theory of its own and instruct in accordance there¬ 
with,24 each party is entitled to have his theory 
submitted to the jury if there is any evidence to 
sustain it;26 and, according to the decisions on the 


IS- Neb.—Minden v. Vedene, 101 N. 

W. 330, 72 Neb. 667. 
fiOii Conn.—Doe v. Saracyn Corp., 82 

A. 2d 811, 138 Conn. 69—Radwick v. 
Goldstein, 98 A. 683, 90 Conn. 701. 

21. Tex.—^Beaumont, S. Ii. & W. Ry. 
Co. V. Myrick, Civ.App., 208 S.W. 
936—Pecos & N. T. Ry. Co. v. Cbat- 
ten, Civ.App.. 186 S.W. 911. 

Tex.—Austin MiU & Grain Co. 
v. liainbert, Giv.App., 246 S.W. 767. 
64 C.J. p 697 note 69. 

23. U.S,—Klaa v. Yellow Cab Co., C. 

aA-ni., 10-6 P.2d 936. 

Ala.—Calvert v. Bynum, 60 So.2d 
731, 265 Ala. 172. 

Cal.—Sills V. lios Angeles Transit 
Lines, 265 P.2d 796, 40 Cal.2d 630— 
Petersen v. Rlescbel, 252 P.2d 986, 
115 Cal.App.2d 768—^McGowan v. 
City of Los Angeles, 223 P.2d 862, 
100 Cal.App.2d 386, 21 A.L.R.2d 
1206—Germ v. City and County of 
San Francisco, 222 P.2d 122, 99 
CalJl'pp.2d 404—Cole v. Ridings, 
212 P.2d 697, 95 Cal.App.2d 136— 
Rather v. City and County of Ban 
Francisco, 184 P.2d 727, 81 CaL 
App.2d 625—Foster v. Bluer, 158 
P.2d 978, 69 Cal.App.2d 841—Lew¬ 
is ▼. Western Truck Line, 112 P. 
2d 747, 44 CaLApp.2d 456—Buckley 
V. Shell Chemical Co., 89 P.2d 453, 
32 CaLApp.2d 209—Dowdall v. Gil¬ 
more Oil Co., 62 P.2d 1051, 18 Cal. 
App.2d 1. 

Idaho.—Nash v. Meyer, 81 P.2d 273, 
64 Idaho 283. 

ni. —Bdwards v. Hill-Thomas Lime & 
Cement Co., 87 N.B.2d 801, 878 
BL 180—^Budovlc V. Bschbach, 110 
N.B.2d 477, 849 ni.App. 163—Niel¬ 
sen V. Pyles, 54 N.B.2d 758, 822 UL 
App. 674—YieceU v. Cummings, 64 
N.B.2d 717, 322 BLAapip. 669— 

Bentkowskl v. Bryan, 19 N.R2d 
841, 299 IlLApp. 217—Crane v. 
Railway Bxpress Agency, 12 N.E. 
2d 672, 293 IlLApp. 828, modified on 
other grounds 15 NJBL2d 866, 869 
BL 110. 

Ind.—Walsh Baking Co. v. Southern 
Indiana Gas & Blectric Co., 186 N. 

B. 341, 97 lnd.App. 285. 


B[y.—^Allen v. Large, 289 S.W.2d 226 
—^Meem Haskins Coal Corp. v. 
Pratt, 187 S.W.2d 436, 299 Ky. 767 
—^ones V. Sharp's Adm'r, 189 S.W. 
2d 731, 282 Ky. 338, followed in 
Jones V, Vance, 189 S.W.2d 786, 282 
Ky. 646. 

Mo.—^Montgomery v. Ross, 218 S.W. 
2d 99—Johnson v. Hurck Delivery 
Service, 187 S.W.2d 200, 368 Mo. 
1207—Gower v. Trumbo, 181 S.W. 
2d 658—Corpus 3ttris q.ROted In 
Wilson V. Thompson, 133 B.W.2d 
331, 334, 346 Mo. 319. 

Mont—^Meinecke v. Skaggs, 218 P. 

2d 237, 123 Mont 308. 

Neb.—Krepeik v. Interstate Transit 
Lines, 48 N.W.2d 889, 164 Neb. 
671—Dunlap v. Welch, 41 N.W.2d 
384, 162 Neb. 469—McEAin v. Platte 
Valley Public Power & Irrigation 
Dist, 87 N.W.2d 923, 161 Neb. 497 
—StofiPel V. Metcalfe Const Co., 
17 N.W.2d 8, 145 Neb. 451—FTazier 
V. Brown, 248 N.W. 69, 124 Neb. 
746. 

N.M.—Stambaugh v. Hayes, 108 P. 
2d 640, 44 N.M. 443—Larsen v. 
Bliss, 91 P.2d 811, 43 N.M. 265. 
Ohio.—^Dye v. Spohn, App^ 36 N.B. 
2d 425. 

Or.-Hunt v. Bishop, 229 P.2d 960, 
191 Or. 64L 

Pa.—Yorkshire Worsted Mills v. Na¬ 
tional Transit Co., Com.PL, 28 Del. 
Oo. 402. 

Tenn.—^Richards v. Parks, 93 S.W.2d 
639, 1*9 TennApp, 616—Tennessee 
Blectric Power Co. v. Van Dodson, 
14 Tenn.App. 54—Nashville Ry. & 
Light Co. V. Harrison, 5 Tenn.App. 
22 . 

Tex.—Wright v. McCoy, CivA-pp., 
131 S.W,2d 62. 

Utah.—Startin v. Madsen, 237 F.2d 
884—^McDonald v. Union Pac. R. 
Co., 167 P.2d 685, 109 Utah 493— 
Webb V. Snow, 183 P.2d 114, 102 
Utah 435—Miller v. Southern Pac. 
Oo., 21 P.2d 865, 82 Utah 46, certio¬ 
rari denied Southern Pac. Co. v. 
Miller, 54 S.Ct 207, 290 U.B. 697, 
78 LkBd. 600. 

Va.—^Paddock v. Mason, 48 S.B.2d 
199, 187 Va. 809—Schlsln v. Rich- 
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ardson. 12 S.E.2d 729, 177 Va. 25 
—^Thomas v. Snow, 174 S.B. 887, 
162 Va. 654—^Margiotta v, Aycock, 
1714 S.B. 881, 162 Va. 657. 

Wash.—Cantrill v. American Mail 
Line, 257 P.2d 179, 42 Wash.2d 590 
—^Adjustment Dept, Olympia Cred¬ 
it Bureau v. Smedegard, 241 P.2d 
203, 40 Wash.2d 76—Grapp v. Pe¬ 
terson, 168 P.2d 400, 25 Wash.2d 
44—^Petersen v. Graham, 110 P.2d 
149, 7 Wash.2d 464—Zurfiuh v. 
Le'^s County, 91 P.2d 1002, 199 
Wash. 378. 

W.Va.—Adkins ▼. Raleigh Transit 
Co., 81 S.B.2d 776, 127 W.Va. 181 
—Slater v. United Fuel Gas Co., 
27 S.B.2d 436, 126 W.Va. 127. 

Wyo.—^Barber v. Sheridan Trust & 
Sav. Bank, 78 P.2d 1101, 63 Wyo. 
65. 

64 C.J. p 697 note 70. 

Kbids of damages 

Cal.—Rutherford v. Standard Bngl- 
neering Corp., 199 P.2d 854, 88 Cal. 
App.2d 554. 

24. Mo.—Corpus Jnrls gnoted In 
Wilson V. Thompson, 188 S.W.2d 
331, 334, 345 Mo. 319. 

Wash.—^Melius v. Chicago, M. 8b P. 
S. Ry. Co., 127 P. 576, 71 Wash. 
64. 

25. U.S.—Alaska Airlines v. Oszman, 
aA.Alaska, 181 F.2d 353—Chica¬ 
go & N. W. Ry. Co. V. Green, C. 
CJLMinn., 164 F.2d 66. 

Cal.—Summers v. Randall, App., 266 
P.2d 217—BUlet^ y. Rhodes & 
Jamieson, 281 P.2d 98, 104 CaLApp. 
2d 137—^McGk>wan v. City of Lbs 
Angeles, 223 P.2d 862, 100 Gal.App. 
2d 886, 21 A.L.R.2d 1206—Cac- 
camo V. Swanston, 212 P.2d 246, 
94 CalApp.2d 957—Stickel v. Dor- 
fee, 199 P.2d 14, 88 CaLApp.2d 402 
—Ferrula v. Santa Fe Bus Lines, 
189 P.2d 294, 83 CalApp.2d 416— 
Garland v. Hirsh, 169 P.2d 406, 74 
Cal.App.2d 629^—^Morrow v. Mendle- 
son, 58 P.2d 1802, 15 CaLApp.2d 
15—Heilman v. Los Angeles Ry. 
Corporation. 27 P.2d 946, 185 Cal. 
App. 627, rehearing denied 28 P.2d 
884, 186 CaLApp.. 627. 
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question, the theories of each should be stated with Defendant is entitled to have his defenses fully 
equal dearness and completeness.^^ and dearly presented to the jury,^^ and this rule 


Colo.—^Maloney v. Jussel, 241 P.2d 
862, 126 Colo. 125—Neilson v. 

Bowles, 286 P.2d 286, 124 Colo. 274. 
D.C.—^Montgomery v. Virginia Stage 
Lines, 191 F.2d 770, 89 U.S.App.D. 
C. 213—^Eraser v. Crounse, Mun. 
App., 45 A.2d 757, motion denied 47 

A. 2d 96—^Metropolitan Life Ins. Co. 
V. Adams, Mun.App., 87 A.2d 845. 

Fla.—Williams v. Sauls, 9 So.2d 869, 
161 Fla. 270. 

Ga.—^Atlantic Coast Line R. Co. v. 
Anderson, 44 8.B.2d 576, 75 Oa. 
App. 829. 

Idaho.—^McKinley v. Wagner, 170 P. 
2d 796, 67 Idaho 104—^Mason v. 
Hillsdale Highway Dist, 154 P.2d 
490, 65 Idaho 888—Idalio Gold 

Dredging Corp. v. Boise Payette 
Lumber Co., 183 P.2d 1017, 64 Idalio 
474, 

HI.—^Blanchard v. Lewis, 112 N.H.2d 
167, 414 IlL 616—Town of LitUe 
Mackinaw v. Chism, 101 N’.F.2d 
866, 844 I11.APP. 682—^Russell v. 
Illinois Central R. Co., 88 N.B.2d 
880, 888 I11.APP. 666—^Fraider v. 
Hannah, 87 N.B.2d 796, 888 Ill.App. 
440—^Pittman v. Duggan, 84 H.B. 
2d 701, 836 D1.APP. 502—Gold¬ 
schmidt V. Chicago Transit Au¬ 
thority, 82 N.R2d 357, 886 IlLApp. 
461—‘Kirchner v. Kuhlman, 79 N. 

B. 2d 628, 384 Ill.App. 889—Sullivan 
Y. Union Transfer Co. of Omaha, 69 
K.B.2d 788, 880 IlLApp. 188—Koll 

V. Mitchell, 69 N.E.2d 703, 880 Dl. 
App. 132—Wanamaker v. Mcll- 
vaine, 58 N.B.2d 834, 824 lUJlpp. 
527—Hurt v. Jurczcht, 57 N.E2.2d 
280, 824 IlLApp. 85—Nielsen v. 
Pyles, 54 N.B.2d 758, 822 IlLApp. 
674—^Blachek v. City Ice & Fuel 
Co., 85 N.E.2d 416, 811 IlLApp. 1. 

Ind.—^Lavengood v. Lavengood, 73 
N.B.2d 686, 225 Ind. 206—Acme- 
Evans Co. v. Schnepf, 14 N.E.2d 
661, 214 Ind. 894—Pierce v. Clem¬ 
ens, 46 N.E.2d 836, 113 Ind.App. 
65-^Mitchell v. Godsey, 82 N.E.2d 
746, 109 Ind.App. 899—Acme-Ev- 
ans Co. V. Schnepf, 15 N.E.2d 742, 
105 IndA.pp. 476. 

Iowa.—^Eoonts v. Farmers Mut. Ins. 
Ass'n of Van Buren County, 16 N. 

W. 2d 20, 285 Iowa 87. 

Ky.—^Ken-Ten Coach Lines v. 
Hughes, 202 S.W.2d 172, 304 Ky. 
692—^Maupin v. Baker, 194 S.W.2d 
991, 802 Ky. 411—Black Motor Co. 
Y. Howard, 126 S.W.2d 1092, 277 
Ky. 688—Cincinnati, N. O. & T. P. 
Ry. Co. V. Terry, 108 S.W.2d 66. 
267 Ky. 707—Equitable Life As- 
sur. Soc. of U. S. v. Green, 83 S.W. 
2d 478. 269 Ky. 778—Chesapeake 
& O. R. Co. Y. Hay, 68 S.W.2d 228. 
248 Ky. 69. 

Miss.-^Murphy v. Burney, 27 So.2d 
778. 

88 C.J.S.—62 


Mo.—Kimbrough v. Chervitz, 186 S. 
W.2d 461, 353 Mo. 1154—Bowman 
V. Standard Oil Co. of Indiana, 169 
S.W.2d 384, 350 Mo. 958—Corpus 
J’urls quoted in Wilson y. Thomp¬ 
son, 138 S.W.2d 331, 884, 345 Mo. 
819—Spicer v. Hannah, App., 247 
S.W.2d 864—Alwood v. St. Louis 
Public Service Co., App., 288 S.W. 
2d 868—^Roberts v. Carter, App., 
234 S.W.2d 324—Jackson v. Farm¬ 
ers Union Livestock Commission, 
181 S.W.2d 211. 238 Mo.App. 449 
—^Bashkow v. McBride, App., 177 
S.W.2d 637—^BroderiOk v. Brennan, 
App., 170 S.W.2d 686—Weil Cloth¬ 
ing Co. V. National Garment Co., 
App., 148 S.W.2d 586. 

Neb.—Kennedy v. Chicago, R. L & 
P. R. Co., 56 N.W.2d 446, 166 Neb. 
345—^Loyel*s Auto Exchange v. 
Munch, 45 N.W.2d 913, 153 Neb. 
628—Snyder v. Lincoln, 46 N.W.2d 
749, 163 Neb. 611—Landrum v. 
Roddy, 12 N.W.2d 82. 143 Neb. 934. 
149 A.L.R. *1041—Swengil v. Mar¬ 
tin. 252 N.W. 207, 126 Neb. 745— 
Roh Y. Opocensky, 251 N.W. 102, 
125 Neb. 651. 

N.M.—Stewart ▼. Oberholtzer, 258 
P.2d 369. 67 N.M. 263—Le Doux v. 
Martinez, 254 P.2d 686, 57 N.M. 86 
—Clay Y. Texas-Arlzona Motor 
Freight, 169 P.2d 317, 49 N.M. 167. 
Okl.—Cabinlss v. Ajidrewa, 258 P.2d 
180—City of Duncan v. Wright, 127 
P.2d 820, 191 OkL 224—Davon Oil 
Co. Y. Steele, 98 P.2d 618, 186 Okl. 
380—Chicago, R. L & P. Ry. Co. v. 
Richerson, 94 P.2d 934, 185 Okl. 
560—^Home State Life Ins. Co. v. 
Turner, 83 P.2d 832, 183 Okl. 575 
—Phillips Petroleum Co. v. John¬ 
son, 72 P.2d 488, 181 Okl. 256— 
Home State Life Ins. Co. v. Jen¬ 
nings, 64 P.2d 804, 179 Okl. 39— 
Great Americcm Life Ins. Co. v. 
Stephenson, 55 P.2d 56, 176 Okl. 
295—Skaggs v. Gypsy Oil Co., 86 
P.2d 865, 169 OkL 209—Kirschner 
Y. Kirschner, 36 P.2d 297, 169 Okl. 
129—Johnson v. Harris, 25 P.2d 
1072, 166 Okl. 28. 

Or.—^Denton v. Arnstein, 250 P.2d 
407, 197 Or. 28—Severy y. Myrmo, 
207 P.2d 151, 186 Or. 611—Austin 
Y. Portland Traction Co., 182 P.2d 
412, 181 Or. 470—Bailey v. Opp, 
80 P.2d 40, 159 Or. 301—Cline v. 
Bush, 52 P.2d 652, 152 Or. 63. 

Tenn.—Herstein v. Kemker, 94 S.W. 
2d 76, 19 Tenn.Ap>p. 681—^Lpulsville 
& N. R. Co. Y. Evins, 18 Tenn.App. 
67. 

Tex.—Greer y. Thaman, Com.App., 55 
S.W.2d 619—Joy -v. Peacock, Civ. 
App., 181 S.;^^.2d 1012, set aside on 
other grounds Peacock v. Joy, 168 
S.W.2d 440, 137 Tex. 387—Texas 
Shnployers* Ins. Ass’n v. Horn, Civ. 
App., 76 S.W.3d SOl-^exas & P. 
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Ry. Co. Y. Btancock, Civ.App., 69 
S.W.2d 813, error refused. 

Utah.—^Morrison v. Perry, 140 P.2d 
772, 104 Utah 161—Webb v. Snow, 
182 P.2d 114, 102 Utah 435. 

Va.—Selfe v. Hale, 69 S.E.2d 434, 
198 Va. 648. 

Wash.—Allen v. Hart, 201 P.2d 146, 
82 Wash.2d 173—Alexiou v. Nockas, 
17 P.2d 911, 171 Wash. 369. 

W.Va.—^Becher v. Spencer, 170 S.E. 

900, 114 W.Va. 76. 

64 C.J. p 69*8 note 72. 

Separate InstruetloB. 

Where train crew admitted they 
knew of driver's position of peril in 
time by exercise of ordinary care 
to have averted collision and failed 
to do so and there was no evidence 
to contrary, driver and owner of 
truck were entitled to have last clear 
chance doctrine presented under gen¬ 
eral issue by a more appropriate in¬ 
struction than merely as a modifica¬ 
tion of another instruction.—^Hopper 
Y. Barren Fork Coal Co., 92 S.W.2d 
776, 263 Ky. 446. 

26. U.S.—Home Ins. Co., N. T., v. 
Consolidated Bus Lines, C.AL.W.Va., 
179 F.2d 768—State Automobile 
Mut. Ins. Co. of Columbus, Ohio, 
V. York, C.C.A.N.C., 10*4 F.2d 730, 
certiorari denied 60 S.Ct. 120, 808 

U. S. 691, 84 L.Bd. 495—U. S. v- 
Messinger, C.C.A.W.Va., 68 F.2d 
234. 

Mo.—Oozpus Juris quoted in Wilson 
v. Thompson, 183 S.W.2d 331, 334, 
845 Mo. 319. 

Vt.—Morse v. Ward, 150 A. 182, 102 
Vt. 488. 

XnstmotloiL JlM properly refused 
Refusal of request to charge, wblch 
stated with particularity plaintiff's 
contentions and testimony of his wit¬ 
nesses, was proper, since court could 
not properly give such charge with¬ 
out giving in connection therewith, 
with equal fullness, the contentions 
of the defendants.—Williamson v. 
Walker, 1 S.E.2d 718, 187 Ga. 603. 

27. Conn.—Dwyer v. Harris, 23 A.2d 
147, 128 Conn. 397. 

Ill.—Ohlweiler v. Central Engineer¬ 
ing Co., 109 N.E.2d 232, 248 IlLApp. 
246—Proctor v. Long Transp. Co., 
72 N.E.2d 446, 381 DLApp. 112. 
Iowa.—Zimbelman v. Finnegan, 118 
N.W. 312, 141 Iowa 358. 

Ky.—Courier-Journal & Louisville 
Times Co. v. Crossland, 188 S.W.* 
2d 428, 300 Ky. '361—City of PUris 

V. Carr, ir4 S.W.2d 474, 272 Ky, 
878. 

Mo.—^Martin v. Effrein, 225 S,W«2d 
775, 359 M<k 1150-j^rpug Juris 
quorted in Wilson v. Thompson, 133 
’ S.W.2d .881, 334, 345 Mo. 319—. 
Allen Y. C^oio, 176 9.W.2d,-652, 338 
MoApp. 144. 
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has been applied to such defenses as misjoinder of 
parties^® and contributory negligence.^s The right 
to have defensive theories submitted does not war¬ 
rant a direction to find for defendant on facts not 
constituting a defense.^® Partial defenses only 
should not be stated in instructions as conditions to 
recovery.31 Tlie right to have instructions on any 
issue, theory, or defense which the evidence tends 
to support is not affected by the fact that there is 
cotmtervailing testimony.32 

Where a case or a defense is based on more than 
one theory, the j'ury should be instructed on all of 
them,22 but the instructions should permit recovery 
on only one of several irreconcilable theories ;24 
and where a case has been tried on one theory, it 
is not necessary to submit it on another.25 The fact 
that the instructions embodjdng plaintiff’s theory 
do not agree with defendant’s theory of the case 
does not justify their rejection.®® A party has no 


right to have submitted a theory which is contrary 
to the law applicable to the case.®*^ A party is not 
entitled to instructions which would have called 
attention more to a particular point in the case than 
to the party’s theory of the case.®® 

While it is permissible to state the respective 
theories of both parties on a certain question in a 
single instruction, as considered infra § 346, they 
need not be,®® and generally they should not be so 
stated;^® and a party cannot complain that his 
theory of the case was not presented in his oppon¬ 
ent’s instruction,4i if it is clearly brought out in 
instructions given at his request^® 

Contentions, Under certain statutory provisions, 
the contentions of the parties are not required to be 
stated,^® but when the contentions of one of the 
parties is stated, the judge must fairly instruct the 
jury as to the contentions of the other party.^^ 


Okl.—Thompson v. GaJion Iron 
Works & Mfg. Co., 203 P.2d 48'8, 
201 Okl. 182. 

Tex.—Commercial Standard Ins. Go. 
V. Davis, C1V.APP., 136 S.W.2d 794, 
error dismissed 137 S.W.2d 1, 134 
Tex. 487—^Huey & Philp Hardware 
Co. V. McNeil, Civ.App., Ill S.W. 
2d 1206, error dismissed—South¬ 
land Life Ins. Co. v. Dunn, Civ. 
A(pp., T1 S,W.2d 1103, error dis¬ 
missed—Cannaday V. Martin, Civ. 
Apfp., 69 S.W.2d 434, error dis¬ 
missed. 

64 C.J. p 699 note 74. 

28. Mo.—Corpus Juris quoted In 
Wilson V. Thompson, 133 S,W.2d 
331, 334, 345 Mo. 319. 

Wyo.—^Taylor v. Stockwell, 146 P. 
743, 147 P. 328, 22 Wyo, 492. 

29. Mo.— Corpus Juris quoted in 
Wilson V. Thompson, 133 S.W.2d 
331, 334, 345 Mo. 319. 

Neb.—Elrepcik v. Interstate Transit 
Lines, 48 N.W.2d 839, 164 Neb. 
671. 

Ohio.—Scott V. Marshall, 106 N.B. 
2d 281, 90 Ohio App. 347, appeal 
dismissed 101 N.E.2d 906, 166 Ohio 
St. 270. 

Pa.—^Dunn v. Calpin, Com.Pl., 61 
Dauph.Co. 192. 

64 C.J. IP 599 note 76. 

30. Ey.—Shafer v. Chesapeake & O. 
Ry. Co., 14 S.W.2d 780, 228 Ky. 
219. 

31. Ark.—Standard Oil Oo. of Lou¬ 
isiana V. Milner, 88 S.W.2d 824, 
191 Ark. 972. 

32. Mo.—Jackson v. Farmers Union 
Livestock Commission, 181 S,W.2d 
211, 238 Mo.Aa;>p. 4*49—^Fenton v. 
Hart, App.. 73 S.W.2d 1034. 

Ohio.—Stout V. Wagner, 83 N.E.2d 
231, 87 Ohio App. 478, rehearing 
denied 86 N.E.2d 306. I 


Wash.—Allen v. Hart, 201 P.2d 146, 
32 Wash.2d 173. 

W.Va—Slater v. United Fuel Gas 
Co., 27 S.E.2d 436, 196 W.Va. 127. 
64 C.J. p 599 note 78. 

33. Cal.—Daniels v. City and Coimty 
of San Francisco, 266 P.2d 785, 40 
Cal.2d 614—^Perin v. Nelson & 
Sloan, 259 P.2d 969, 119 Cal.App.2d 
6'60. 

Ga.—State Const. Co. v. Johnson, 77 
S.E.2d 240, 88 Ga.App. 651. 

Idaho.—Cook v. Saltzer, 257 P.2d 
228, 74 Idaho 97—^Lemman v, Mc¬ 
Manus, 233 P.2d 410, 71 Idaho 467. 
Okl.—Smith v. Barry, 268 P.2d 166, 
208 Okl. 606—Cook v. Sheffield, 76 
P.2d 1101. 181 Okl. 636. 

Pa.—Snyderwine v. McGrath, 22 A2d 
644, 343 Pa. 245. 

Tenn.—^Louisville & N. R. Co. v. Ev- 
ins, 13 Tenn.App. 57. 

64 C.J. p 599 note 79, p 600 note 96. 
Duty to submit all issues see infra 
$ 302. 

mooiLsisteiLt causes of action 
A litigant is entitled to requested 
instruction presenting his theory, and 
if inconsistent causes of action or 
defenses are alleged, instructions 
covering them must necessarily be 
based on conflicting and contradic¬ 
tory hypotheses.—Baugh v. Beatty, 
205 P.2d 671, 91 Cal.App.2d 786. | 

34. Cal.—OfCeman v. Robertson-Oole 
Studios, 261 P. 830, 80 Cal.App. 1. 

35. Mo.—Clark v. Meriwether, App., 
123 S.W.2d 603. 

64 C.J. p 699 note 81. 

36. Ill.—^Lowe V. Hucklns, 190 N.B. 
683, 366 Ill. 360. 

W. Mo.—HuseltOn v- Commerce 

Trust Co., 64 S.W.2d 767, 228 Mo. 
App. 160. 

Okl.—Garrett v. Mayor, 216 P.2d 966, 
202 Okl. 602—^Apache Gas Co. v. 
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Thompson, 61 P.2d 667, 177 OkL 694 
—^Midland Valley R. Co. v. Barnes, 
18 P.2d 1089, 162 OkL 44. 

64 C.J. p 600 note 82. 

Formula instruction 
Refusal to give requested formula 
instructions setting out plaintiff's 
theory of case was not error.—- 
Coughlin V. BCarland L. Weaver, Inc., 
230 P.2d 141, 103 CaJLApp.2d 602. 
38. U.S.—Alaska Airlines v. Oszman, 
CAAlaska, 181 F.2d 363. 

I 39. Okl.—Criterion Theatre Corp. v. 

Starns, 164 P.2d 92, 194 Okl. C24. 
Va.—Thomas v. Snow, 174 S.E. 837, 
162 Va. 654. 

64 C.J. p 600 note 84. 

40. Kan.—Chicago, R. L & P. R. Co. 

V. Groves, 44 P. 628, 56 601. 

Utah.—^Morrison v. Perry, 140 P.2d 
772, 104 Utah 161. 

41. Mo.—^Meadows v. Pacific Mut. 
Life Ins. Co., 31 S.W. 678, 129 Mo. 
76, 60 Ain.S.R. 427—^Martin v. Gra¬ 
ham Ship-By-Truck Co., App., 176 
S.W.2d 842—Allen v. Casdo, 176 
S.W.2d 562, 238 Mo.APp. 144—Doll 

V. Purple Shoppe, 90 S.W.2d 181, 
230 Mo.App. 266—Greaves v. Kan¬ 
sas City Junior Orpheum Co., 80 
S.W.2d 228, 229 Mo.App. 663. 

Va.—^Margiotta v. Aycock 174 SK. 
831, 162 Va. 667— Poole v. Kelley, 
173 S.B. 637, 162 Va. 279. 

42. Mo.—White v. Lee, App., 204 S. 

W. 936. 

64 CJ. p 600 note 87. 

43. N.C.—In re West's Will, 41 e.E. 
2d 838, 227 N.C. 204—^Rocky Mount 
Savings & Trust Co. v. ABtna Life 
Ins. Co., 167 S.E. 854, 204 N.C. 282. 

44. N.C.—^In re West's Will, 41 S. 
E.2d 888, 227 N.C. 204—Yellow Cab 
Co. of Ch€u:lotte v. Sanders, 27 S.E. 
2d '631, 223 N.a 626—Messick v. 
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Theories unsupported by evidence. The rule re¬ 
quiring the court to instruct on all issues of the 
case raised by the pleadings and evidence does not 
require an instruction on a theory not supported 
by the evidence, and an instruction to disregard an 
unsupported count in a declaration should be giv- 
en>« 

Elimination of theories not involved. While gen¬ 
erally parties have no right to have a jury instruct¬ 
ed on causes of action not involved in the case 
on trial,47 where the case on trial has some element 
or elements in common with some other cause of 
action, so that confusion may arise in the minds 
of the jury as to the issues involved, an elimination 
instruction should be given.48 

§ 302. -Duty to Submit All Issues 

The court should Instruct the Jury on all the material 
Issues presented by the pleadings and the evidence. 

The court should instruct the jury on all the 


TRIAL §§ 301-30S 

material issues presented by the pleadings and the 
evidence.49 Each party is entitled to have his 
whole cause of action or whole defense presented 
to the jury,50 and where more than one cause of 
action is alleged, plaintiff is entitled to have the 
jury clearly and definitely instructed on each of 
them.5i 

§ 303. -AfiSrmative and Negative of Is¬ 

sues 

A litigant Is entitled to have his cause of action or 
defense affirmatively submitted, and instructions sub¬ 
mitting the converse of instructions given at the request 
of one party should be given at the request of the other; 
but where the law has been correctly and adequately 
stated in a positive manner, ordinarily the court need 
not Instruct In a negative form. 

A litigant is entitled to have his defense or cause 
of action affirmatively submitted,®^ and instructions 
submitting the converse of instructions given at the 
request of one party should be given at the request 


City of Hickory, 191 S.B. 43, 211 N. 

a 681. 

45k Ky.—Beirs Adm’r v. Louisville 
Ry. Co.. 146 S.W. 388, 148 Ky. 189. 
Mo.—^Penton v. Hart, App., 78 S.W. 
2d 1084. 

Neb.—^Kennedy v. Chicago, R. I. & 
P. R. Co., 66 N.W.2d 446, 166 Neb. 
845. 

NT.—^Lifton V. Title Guarantee & 
Trust Co., 81 N.Y.S.2d 94, 263 App. 
IMv. 3, 

Okl.—Sawyer v. Kelly, 16<8 P.2d 97, 
194 Okl. 616—Whitehead v. Erie 
P. Halliburton, Inc., 121 P.2d 681, 
190 Okl. 120. 

Applicability of Instructions to facts 
and evidence generally see infra 
S$ 388-886. 

Negativing theory 
Where defendant tried case on 
theory that plaintilTs conduct was 
sole cause of his injury and de¬ 
fendant’s instructions hypothesized 
facts which involved only a sole 
cause situation, it was not neces¬ 
sary for plaintilTs Instructions to 
negative theory of contributory neg¬ 
ligence.—^I>augherty v. Spuck Iron & 
Foundry Co., Mo.App., 176 S.W.2d 

45. 

46. Ill.—Bachmann v. Southern Coal 
& Mining Co., 166 Ill.App. 486. 

47. Ala.—Standard Oil Co. v. Davis, 
94 So. 764, 208 Ala. 665—Fairfax 
V. King, 107 So. 722, 21 Ala.App. 
806. 

48. Ala.—Standard Oil Co. v. Davis, 
94 So. 764, 208 Ala. 665—Fairfax 
V. King, 107 So. 722, 21 AlaApp. 
806. 

40. Cal.—Sills V. Los Angeles Trans¬ 
it Lines, 256 P.2d 796, 40 Cal.2d 
680—Sherrillo v. Stone 6b WTebster 


Engineering Corp., 244 P.2d 70, 110 
Cal. App. 2d 785—Kent v. First 
Trust & Sav. Bank of Pasadena. 225 
P.2d 625, 101 Cal.App.2d 361—Dun¬ 
can V. J. BL Corder & Son, 62 P.2d 
1887, 18 CalApp.2d 77. 

Del.—^Island Express v. Frederick, 
171 A. 181, 5 W.W.Harr. 669. 

D.C.—^Fraser v. Crounse, Mun.App., 
45 A2d 757, motion denied 47 A.2d 
96—^Metropolitan Life Ina Co. v. 
Adams, Mun.App., 37 A.2d 845. 

Qa.—^Flatauer v. Goodman, 67 S.E.2d 
794, 84 Ga.App. 881. 

Ky.—Old Colony Ins. Co. v. Reynolds, 
256 S.W.2d 362. 

Neb.—^Pongruber v. Patrick, 61 N.W. 

2d 678, 167 Neb, 799. 

N.D.—Corpus Juris cited in Rott v. 
Provident Life Ins. Co., 286 NW. 
398, 395, 69 N.D. 336. 

Ohio.—Abercrombie v. Roof, 08 N.B. 

2d 772, 64 Ohio App. 865. 

Okl,—Vogel V. Rushing, 212 P.2d 
666, 202 Okl. 277. 

Tex.—^Phipps V. Evans, Civ.App., 265 
S.W.2d 893, reversed on other 
grounds Evans v. Phipps, Sup., 269 
S,W.2d 723—Casey v. Jones, Civ. 
App., 189 S.W.2d 515, refused for 
want of merit—^Reed v. Markland, 
Civ.App., 173 S.W.2d 346, error re¬ 
fused. 

64 C.J. p 600 note 96. 

Right to have all theories submitted 
see supra S 301. 

Each separate fact 
The rule of the text does not re¬ 
quire that the court charge on each 
separate fact.—G. R. Blanch! Gran¬ 
ite Co. V. Terre BteLUte Monument 
Co., 99 A. 876, 91 Vt. 177. 

Sa Ga.—Jones v. Aired, 168 S.E. 
444, <41 GeuApp. 472. 
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Ky.—Louisville Ry. Co, v. Jackey, 
35 S.W.2d 28, 237 Ky. 126. 

51- Neb.—Qlveen v. Matthews, 223 
N.W. 649, 118 Neb. 125. 

62- Del.—Island Express v. Freder¬ 
ick. 171 A 181, 6 W.W.Harr. 669. 
Mo.—^McCllntock v. Terminal R. R. 
Ass’n of St. Louis, App., 257 S.W, 
2d 180—^Broderick v. Brennan, App., 
170 S.W.2d 686. 

Tex.—^Texas Emp. Ins. Ass’n v. Pat¬ 
terson, 192 S.W.2d 255, 144 Tex. 
573—State v. Schlick. 179 S.W,2d 
246, 142 Tex. 410—Green v. Texas 
& P. Ry. Co., 81 S.W.2d 669, 126 
Tex. 168—^Adams v, Corder, Civ. 
App., 205 S.W.2d 608—Commercial 
Standard Ins. Co. v. Davis, Civ. 
App., 136 S.W.2d 794, error dis¬ 
missed 137 S.W.2d 1. 134 Tex. 487 
—Strack v. Strong, Clv.APp., 114 
S.W.2d 818, error dismissed—^Texas 
Employers* Ins. Ass’n v. Horn, Civ. 
App., 75 S.W.2d 301—Southland 
Life Ins. Co. v. Dunn, ClvApp., 
71 S.W.2d 1103, error dismissed— 
Cannaday v. Martin, Civ.App., 69 
S.W.2d 434, error dismissed—^Texas 
6b P. Ry. Co. V. Hancock, Civ.App.. 
69 S.W.2d 313, error refused—^Tay¬ 
lor V. McFatter, Clv.App., 109 S. 
W. 896. 

64 C.J. p 600 note 99. 

XnstruetioiLS held proper 
Tex.—^Texas & N. O. R. Co. v. Coe, 
Civ.App., 102 S.W.2d 466, error dis¬ 
missed. 

Xdmltatloa of rule 
The right to have an affirmative 
presentation of a defense should not 
be so extended as to require the trial 
court to emphasize each particular 
fact constituting the defense.—Hines 
V. Hodges, Tex.Civ.App., 238 S.W. 349 
—64 GJ. p 690 note 6. 
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of the other.58 A converse instruction presenting 
a theory no different from that expressed in the 
instruction given, but merely changing the form of 
the instruction, is properly refused.®^ Generally, 
it is a sufficient converse to add to an instruction 
given, a direction to the jury that unless they be¬ 
lieve as stated in the instruction they should find for 
defendant,^® and it is proper to refuse, in such 
case, a requested instruction merely the converse of 
that given.56 It has been held not erroneous to 
fail to charge the converse of a proposition where 
the instruction as given carried with it the converse 
of the proposition,®'^ 

Where the law has been correctly and adequately 
stated in a positive manner, ordinarily the court 
need not instruct in a negative form,®® nor is it 
necessary, when an affirmative instruction is given 
a juiy, defining a party’s legal duties, also to state 
the instruction in such a way as to negative all other 
cases;®® but the giving of a converse instruction 
negative in form is not error where the instruction 
is correct.®® It has been held that instructions 
should not be framed in the negative where con¬ 
fusion of the jury would result.®^ 


§ 304, --Several Counts or Defenses 

Where the plaintiff declares on several counts, he 
is entitled to an Instruction that, If he has proved any 
one of the causes of action alleged, he is entitled to 
recover. 

Where plaintiff declares on several counts, he is 
entitled to an instruction that, if he has proved any 
one of the causes of action alleged, he is entitled to 
recover;®® but the case should be submitted so as 
to guard against a contradictory verdict;®® and so, 
where a cotmt in a contract is joined with a cotmt 
in tort for the same cause of action, the court should 
instruct the jury that recovery can be had on only 
one of the counts.®^ If there are defective counts 
in the declaration, the court should instruct the 
jury to disregard them,®® and instructions based 
thereon are erroneous.®® The court should not give 
an instruction as covering the whole declaration 
which is applicable to only one coimt thereof.®^ 
Where an objection to the improper joinder of caus¬ 
es of action is waived, defendant is entitled to an 
instruction distinguishing the causes of action.®® 
While defendant may have the right to plead in¬ 
consistent defenses and has introduced testimony to 


sa. Mo.-^onea v. Illinois Terminal 

R. Co., 260 S.W.2d 487, certiorari 
denied 74 S.Ct 682—Miller v. Biss 
& Co., 260 S.W,2d 866—McCSrty v. 
MUgram Food Stores, Inc.,' 262 S.W. 
2d 343—Beger v. Nowotny, 226 S. 
W.2d 696—IBZimbrough v. Chervitz, 
186 S.W,2d 461, 353 Mo. 1164— 
LilndQulst V. Kansas City Public 
Service Co., 169 S.W.2d 366, 350 Mo. 
906—Stanich v. Western Union TeL 
Co., 163 S.W.2d 64, 348 Mo. 188— 
Branson v. Abernathy Furniture 
Co., 180 S.W.2d 662, 844 Mo. 1171— 
Missouri Steel & Wire CO. v. Bd- 
monds & AUgler, 136 S.W.2d 118, 
284 Mo.App. 1028. 

64 C.J. p 600 note 1 [a] (2)-(4), p 
601 note 2. 

Necessity of giving reguested in¬ 
struction covered by instruction al¬ 
ready given see infra $ 899. 

64b Ark.—Fadfle Mutual Life Ins. 
Co. V. Smith, 266 S.W. 279, 166 Ark. 
403. 

55. Ky.—Humphrey v. Mansbach, 64 

S. W.2d 464, 261 Ky. 66—Golublc v. 
Basnich, 60 S.W.2d 616, 249 Ky. 
266—^West V. Butler's SSr'r, 58 S. 
W.2d 662, 248 Ky. 404. 

Failure to add oouversa dause held 
ecroneous 

Ky.—Golubic v. Basnich, 60 S.W.2d 
616, 249 Ky. 266. 

56. Ky.—Old Colony Ins, Oo. v. 
Beynolds, 256 S.W.2d 362—Wed¬ 
ding V. Duncan, 220 S.W.2d 664, 
810 Ky. 874. 


67. Colo.—BZalberer v. Wilmore, 177 
P. 147, 66 Colo. 411. 

Ga.—Nieuwstraten v. Atlantic Coast 
Line B. Co., 29 S.E12d 665, 70 Ga. 
App. 800. 

58. Mo.—Doody v. California Wool¬ 
en Mills Co., 216 S.W. 631—Counts 
V. Coca-Cola Bottling Co. of St. 
Louis, App., 149 S.W.2d 418— 
Humphreys v. Chicago, M., St. P. 
& P. B. Co., App., 88 S.W.2d 586— 
Best V. Atchison, T. & S. F. By. Oo., 
App., 76 S.W.2d 442. 

N.H.—Philhrlck v. Chase, 68 A.2d 
817, 96 N.H. 82, 8 A.L.B.2d 526. 
Okl.—Grand River Dam Authority v. 

Victor, 114 P.2d 466, 189 Okl. 162. 
Or.—Hill V. Wilson, 261 P. 422, 123 
Or. 193, 

Tex.—Cross v. White, Clv.App., 112 
S.W.2d 602, affirmed 182 S.W.2d 580, 
184 Tex. 91—^Maryland Casualty Co. 
V. Wilson, Civ«App., 108 S.W.2d 260, 
error dismissed. 

64 C.J. p 600 note 1 [a] (5), p 601 
note 2 [a] (2). 

Negative oluurge lu petition 

Trial court was not required to 
charge negatively on negligence per 
se unless it was so charged in peti¬ 
tion.—Southern By, Co. v. Garland, 
47 SJB}.2d 98, 76 GaJlpp. 729. 

Statute anthoriziag submiraiou of 
causes ou special issues does not re¬ 
quire trial court to give both affirma¬ 
tive and negative defLniUon.-^ary- 
land Casualty Co. v. Wilson, Tex.Civ. 
App., 108 S.W.2d 260, error dismissed. 
69. OkL—City of Kingfisher v. Wil¬ 
liams, 272 P. 868. 188 OkL 260. 
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60. Mo.—Arnold v. Alton B. Oo., 124 
S.W.2d 1092, 348 Mo. 1049—Woehler 
V. City of St Louis, 114 S.W.2d 986. 
342 Mow 237. 

Plaintiff cannot oomplalu of an in¬ 
struction which only presents defend¬ 
ant’s side of case in same view as 
his own instructions.—Rhinelander v. 
St Louis-San Francisco By. Co., Mo., 
267 S.W.2d 666—Schneider v. Dubin- 
sky Realty Co., 127 S.W.2d 691, 344 
Mo. 654. 

jBL Ohio.—Patterson v. George F. 
Alger Co., App., 112 H.B.2d 66. 

62. HI.—Janowskl v. Great Lakes 
Tank Truck Line, 64 M.B.2d 387, 
327 llLApp. 658. 

64 C.J. p 601 note 5, 

63. Wis.—Astin v. Chicago, M. & St 
P. R. Co., 128 N.W. 266, 143 Wis. 
477. 31 L.ItA.,N.S.. 168. 

64 C.J. p 601 note 6. 

64. Mass.—Holst v. Stewart 37 N.B. 
755, 161 Mass. 516. 42 Ajn.S.B. 442. 

6Sw Va.—Cabin Branch Mining Oo. v. 
Hutchinson's Adm'x, 70 S.S!. 480, 
112 Va. 87, Ann.Cas.l912D 93. 

64 C.J. p 601 note 8. 

66. HI.—Grand Tower Mfg., eta, Co. 
V. Xniman, 89 HL 244. 

67. HL—Chicago, eta, B. Co. v. Bse- 
. lin, 86 HLApp. 94. 

64 C.J. p 601 note 10. 

68. Mo.—Jordan v. St Louis Trans¬ 

it Co.. 101 S.W. It 202 Mo, 418— 
Lindsay v. Bvans, App., 174 S.W.2d 
890. , 
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STistain each, a charge that both cannot be true, 
that one must be false, is not erroneous.®® 

§ 305. -Issues Withdrawn or Abandoned 

Instructions may and should be confined to issues 
Insisted on at the trial, and where Issues are abandoned 
or expressly withdrawn by the parties, the court may 
omit to submit them to the Jury. 

Instructions may and should be confined to issues 
insisted on at the trial,and where issues are aban¬ 
doned or expressly withdrawn by the parties, the 
court may omit to submit them to the jury.^^ So 
issues disposed of during the trial and not to be 
passed on by the jury are properly omitted in the 
statement of the issues.72 The court should not, 
however, withdraw or exclude from the considera¬ 
tion of the jury issues raised by the pleadings and 
evidence and not abandoned by the parties.^® Where 
the court specially sets out the issues which the 
jury are to consider, it need not withdraw from 
the jur 3 r’s consideration the issues not submitted, or 
specially direct the jury that no recovery can be had 
on such issues.^^ 

§ 306. Evidence and Matters of Fact 

Particular questions with respect to the necessity 
of instructions relating to evidence and matters of 
fact are discussed infra §§ 307-314. 

Examine Pocket Parts for later cases. 
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§ 307. -Statement and Review of Evi¬ 

dence 

Unless required by statute, ordinarily It is not nec¬ 
essary for the court to state or sum up the evidence or 
to give instructions that there Is or Is not evidence of 
a certain fact. 

Although it is required under some statutes that 
the judge shall state in a plain and correct manner 
the evidence and declare the law applicable to the 
facts,and where such a requirements exists, ordi¬ 
narily it cannot be disregarded,*^® it may be dis¬ 
pensed with by agreement of counsel on both sides.^*^ 
While it has been said that it is the duty of the 
court to instruct the jury on the evidence before 
it,^® and, when a party requests it by correct in¬ 
structions, affirmatively to state the facts establish¬ 
ing his cause of action or grounds of defense,^® 
ordinarily it is not necessary for the court to state 
or sum up the evidence®® or to instruct that certain 
evidence is admissible where it has in fact been 
admitted,®! or to give instructions that there is®® 
or is not®® evidence of a certain fact. Instructions 
of the latter typt have, however, been held neces¬ 
sary.®^ 

Instructions should be so framed that the jury 
may clearly understand the issues submitted;®® and 
it may or may not be necessary to call their attention 
to particuar facts claimed to have been established.®® 
Under the circumstances of the case, proper com¬ 
ment on the evidence by the court may be neces¬ 
sary in order that the jury may not be misled as to 


69. 'XT.S.—McGowan v. Larsen. Or., 
66 F. 910, 14 C.CJL 178. 

70. Tex.—Carter v. Haynes. Clv.App.. 
269 S.W. 216. 

04 C.J. p 601 note 12. 

7L Tex.—Missouri, O. & G. Ry. Cot 
V. Borlnsr, Civ.App.. 166 S.W. 76. 

04 C.J. p 601 note 13. 

76. Ga.—Finney v. BlaJoc^ 65 S.SL 
2d 920, 208 Ga. 218. 

Xnd.—Goldblatt Bros. v. Parish, 33 
N.lL2d 835, 110 lnd.App. 368, re¬ 
hearing’ denied 38 N.B.2d 255, 110 
IndAj>p. 868. 

04 C.J. p 602 note 14. 

73. Mo.—^Montgomery v. Ross, 218 
S.W.2d 99. 

04 C.J. p 602 note 15. 

74. Iowa.—Latman t. Douglas & Co., 
127 IT.W. 661, 149 Iowa 699. 

Tex.—^Missouri, E. & T. Ry. Co. of 
Texas v. Graves, 122 S.W. 458, 57 
Tex.CivApp. 895. 

75. N.a—Citizens Nat Bank v. Phil¬ 
lips. 78 S.ll2d 823, 236 N.a 470— 
Morris v. Tate, 61 S.B.2d 892, 230 
N.C. 29—Lewlsuv. Watson, 47 SJB. 
2d 484, 229 N.d ^^0—Bames v. Teer, 


15 S.E.2d 379, 219 N.a 828—Smith 
V. Kappas, 16 S.m2d 375, 219 N.C. 
850—Eolman v. Sllbert 12 S.B.2d 
916, 219 N.a 134—Carruthers v. 
Atlantic & T. Ry. Co., 2 S.EI2d 878, 
215 N.a 675—Spencer v. Brown, 
198 S.F. 630, 214 N.a 114. 

64 aj. p 602 note 18. 

Form, requisites, and sufficiency of 
Instruction stating and reviewing 
evidence see Infra § 349. 

Propriety of instruction stating and 
reviewing evidence see supra § 272. 

76. N.C.—Morris v. Tate^ 51 S.B.2d 
892, 230 N.a 29. 

77. N.C.—Wiseman v. Penland, 79 N. 
a 197. 

78. S.IX—Quac^enbush v. Graf, 158 
N.W. 409. 37 S.D. 385. 

79. Tex.—Southern Kansas Ry. Co. 
of Texas v. Wallace, OomA.pp., 206 
S.W. 505. 

80^ Conn.—Johnson v. Fiske,.6 A.2d 
354, 125 conn. 445. 

Minn.—Bames v- Northwest Airlines, 
47 N.W.2d 180, 283 Minn. 410. 

Ohio.—OEUbarin v. Kessler, 70 NJEl2d 
107, 78 Ohio App. 289. 

64 a J. p 602 note 22. 
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Tacts Of sauxtber ease 

Trial judge is not obliged to charge 
matters or comment with respect to 
facts of case being litigated, much 
less comments made by court rela^ 
tive to facts of some other case.— 
Stevens v. Roettger, 91 A.2d 617, 22 
NJ.Super. 64. 

8L Ga.—McRae v. WUby, 1 S.K2d 
77, 59 Ga.App. 401. 

82. Ala.—Birmingham Ry.. Light & 
Power Co. v. Milbrat, 78 So. 224, 
201 Ala. 368. 

83. Ala.—Pollard v. Williams, 191 
So. 225, 238 Ala. 391. 

Ohio.—Armstrong v. Peldhaus, 98 N. 

K2d 776. 87 Ohio App. 75. 

64 C.J. p 602 note 24. 

Duty to instruct as to probative ef¬ 
fect of facts in evidence see inira, 
S 311. 

84h Cal.—Cox V. City of Los Angeles, 
223 P.2d 868, 100 CaLApp.2d 878. 

64 C.J. p 602 note 25. ' 

85. Conn.—^Murphy v. Oonnectlcut 
Co., 81 A. 961, 84 Conn. 711. 

86. Conn.—Murphy v. Connecticut 
Ca, supra. 
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the exact legal rights of the parties,and so it may hypothetically that is, to propound the law, 
become the duty of the court to point out the kind and direct its application to the facts as they may 

and quality of the evidence's and clearly to direct be found;®® but where the facts are admitted, or 

the attention of the jurors to the testimony relating undisputed, and there is no conflict of evidence, the 

to the controlling fact in the case;®® but it has been question is one of law, on which direct instruction 

held that the court should refuse an instruction should be given.®7 

pointing out that the testimony of a party was con¬ 
tradicted by two witnesses.®® § 308. —- Presumptions and Burden of 

If the testimony is of a complicated character. Proof 

difficult of recollection and comprehension, and there Presumptions 

is a controversy between the parties litigant as to Ij, Burden of proof 

what facts are deposed to, it may be the duty of 

the court either to state the testimony or to recall a. Presumptions 

the witness on the controverted points for explana- court should give to the jury Instructions on 

tion;®l but when there is no dispute relative to the presumptions arising in the particular case. 

facts deposed to, and the testimony is not Although there is authority to the effect that one 

plicated or difficult of recollection, the court, in its charged with a criminal offense is, in a civil action 

discretion, may decline exercising the power given arising therefrom, entitled to an instruction as to 

it without committing error.®® The extent to which presumption of innocence in his favor,®® and 

the trial court shall go in referring to the evidence cases charging fraud defendant is entitled 

in the charge to the jury is a matter resting entire- ^ instruction that fraud is not to be presumed,®® 
ly in the discretion of that court.®® If the judge must be established by evidence sufficient to 

recapitulates the evidence on one side, he should re- overcome the presumption of fairness and good 

capitulate it also on the other,®^ faith,i it has been held that the trial court is tmder 

Hypothesizing evidence. Where the evidence no duty to give an instruction based on the pre¬ 
raises questions of fact for the jury, it is the duty sumption of law that a person is iimocent of wrong 

of the court, in instructing the jury, to charge and that the law has been obeyed.® 

or had ever been a Communist, court 
erred in refusing to give employer's 
requested instructions that Judicial 
notice could be taken that the public 
generally looked with scorn and con¬ 
tempt on persons believed to be Com¬ 
munists.—Lioew's, Inc. v. Cole, C.A. 

Cal., 185 F.2d 641, certiorari denied 
Cole V. Loew's, Inc., 71 S.Ct. 570, 840 
U.S. 954, 95 L.Bd. 688. 

89. Pa.—Weiss v. Pittsburgh Rys. 

Co., 89 A. 586, 242 Pa. 506. 

9a Mich.—Walter v. Mutual City, 
etc., P. Ins. Co.. 78 N.W. 1011, 120 
Mich. 35. 

Pa.—Cohen v, Philadelphia Rapid 
Transit Co., 77 A. 500, 228 Pa. 248. 

91. Tenn.—^Ivey Hodges, 4 

Humphr. 164. 

98. Minn.—^Murray v. Wilson, 86 N. 

W.2d 521, 227 Minn. 865. 

64 C.J. p 603 note 33. 

93. Mass.—Ross v. Nourse, 116 N.S. 

2d 823. 

64 C.J. p 603 note 84. 

94. Ala—Liainar v. King, 53 So. 279, 

168 Ala 286—^Andrews v. State, 48 
So. 858, 159 Ala 14. 

96. Mow—^Browne v. Creek, 209 S.W. 

2d 900, 367 Mo. 57S-Chervek v. St. 

Louis Public Service Co., App., 178 
S.W.2d 699. 

64 C.J. p 603 note 37. 
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87. N.T.—Simon v. Brooklyn & 
Queens Transit Corp., 55 N.T.S.2d 
548, 269 App.Div. 847. 

Pa—Weiss v. Pittsburgh Rys. Co., 
89 A. 586, 242 Pa 506. 

Propriety of instructions on weight 
of evidence generally see supra 9 
285. 

88. Pa—McConnell v. Pittsburgh 
Rys. Co., 83 A. 282, 234 Pa 396. 

64 C.J. p 603 note 29. 

Duty to caution Jury not to disregard 
weight of evidence see infra S 320. 
CoxdUot in testimoiiy 
Where plaintiff's testimony was 
contradictory, in that on a part there¬ 
of he was entitled to go to the jury, 
whereas by another part, he estab¬ 
lished his own contributory negli¬ 
gence, court had duty to call jury’s 
attention to such conflict.—^Ransom 
V. City of Philadelphia 195 A. 922, 
129 PaSuper. 351. 

Judicial notloe of facts 
In action by employee for declara¬ 
tion as to right of employer to sus¬ 
pend him, under employment contract 
whereby employee agn^'eed not to com¬ 
mit any act tending to degrade him 
in society or bring him into public 
hatred, contempt, scorn, or ridicule, 
after he was charged with contempt 
for refusal to answer at hecurlng of 
Committee of the House of Repre¬ 
sentatives question whether he was 


Hypothetical statement by court as 
invasion of province of jury in gen¬ 
eral see supra 9 278. 

Zustaruotiou held proper 
Ga—Harmon v. Givens, 77 S.E.2d 
223, 88 GaApp. 629. 

96. Mo.—^Browne v. Creek, 209 S.W. 
2d 900, 357 Mo. 576. 

64 C.J. p 608 note 38. 

97. Wash.—Peyser v. Western Dry 
Goods Co., 92 P. 886, 48 Wash. 55. 

64 C.J. p 603 note 39. 

Direction of verdict in general see 
supra 99 249-265. 

9a Vt.—Jacobs V. Loyal Protective 
Ins. Co., 124 A. 848, 97 Vt. 616— 
Thayer v. Glynn, 106 A- 834, 93 Vt. 
267. 

99. N.T.—Price V. Heath, 41 Hun 
585. 

Okl.—^McBee v. Dennis, 229 P.2d 179, 
204 Okl. 296. 

1. H.T.—^Prlce v. Heath, 41 Hun 585. 

2 . Ind.—Deep Vein Coal Co. v. 
Dowdle, 66 N.E.2d 598, 224 Ind. 244. 

Iowa—Christensen v. Boucher, 24 N. 

W.2d 782, 287 Iowa 1170. 

Vt.—^Belock V. State Mut. Fire Ins. 
Co., 185 A. 100, 108 Vt 262, fol¬ 
lowed in Belodt v. Union Mut Fire 
Ins. Co., 185 A. 106, 108 Vt 264, and 
Belock V. Vermont Mut Fire Ins. 
Co., 185 A. 106, 108 Vt 265. 

64 C.J. p 608 note 44. 



88 C.J.S. 


The court should not instruct the jury as to the 
existence of a presumption where evidence was in¬ 
troduced to rebut it,^ but the court should instruct 
that a presumption that the law was obeyed is with¬ 
out probative force where there is strong evidence 
to overcome such presumption and none to support 
it.^ If a presumption is rebuttable, the jury should 
be so informed if an instruction as to such pre¬ 
sumption is given.5 An instruction that the pre¬ 
sumption of innocence disappears on proof of a 
crime is necessary only when, to the trial court as 
a procedural matter, a crime appears to have been 
established.® A presumption which is not met by 
testimony of disinterested witnesses and is still in 
the case should be called to the attention of the 
jury, not as evidence, but as a mere presumption or 
conclusion.*^ The refusal to charge, on request, 
that a letter properly addressed, stamped and mailed 
is presumed to have been received by the addressee, 
has been held to be error.® 

The court should not give an instruction as to 
a presumption not arising in the case.® In some 
jurisdictions the court should not charge on legal 
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presumptions unless they are expressly defined by 
statute,!® and the jury should not be told specifical¬ 
ly that a presumption of law is against one of the 
parties.!! It is not necessary to give a charge re¬ 
quested by defendant as to the presumptive effect 
of a death certificate when such certificate is not 
inconsistent with plaintiffs claim.!® 

Warning against indulgence of presumption. Un¬ 
der some circumstances it may be proper for the 
court to warn the jury against indulging a presump¬ 
tion.!® Thus, in a proper case, at defendant’s re¬ 
quest, the court should instruct that negligence of 
the master is not to be presumed from injury to a 
servant in the line of his duty.!^ 

b. Burden of Proof 

Ordinarily, the parties to a civil action are entitled 
to a proper charge on the burden of proof. 

Ordinarily, the parties to a civil action are en¬ 
titled to a proper charge on the burden of proof!® 
if they request it.!® at least one state, however, 
the jury should not be told specifically on whom the 
burden rests,!^ although the instructions must be 


3. Oea.—^Magrby v. New York Life 
Ins. Co., 29 P.2d 791, 136 CaLApp. 
772. 

Hinn.—Ammundson v. Tinholt, 86 N. 
W.2d 621, 228 Minn. 116, 7 A.L.R.2d 
1318. 

Mo.—State ex rel. Nelson v. Ham¬ 
mett, 203 S.W.2d 115, 240 Mo.App. 
307—Gibson v. Metropolitan Life 
Ins. C?o., App., 147 S.'W.2d 193. 

N.T.—Shnmowat v. Metropolitan Life 
Ins. Co., 292 N.T.S. 78, 249 App. 
IMv. 788. 

S.D.—Headlee v. New York Life Ins. 

Co., 12 N.W.2d 313, 69 S.D. 499. 
\yyo.—CorpTis Juris dted in Worth 
V. Worth, 49 P.2d 649, 652, 48 Wyo. 
441. 

64 C.J. p 604 note 46. 

4b Md.—^Baltimore Transit Co. v. 

Swindell, 103 A. 666, 132 Md. 274. 

5. Ind.—Thompson v. Ashba, 102 N. 

m2d 619, 122 Ind.App. 58. 

64 C.J. p 604 note 47. 

6 b TTa n- —Wallace v. Fidelity Phmnix 
Fire Ins. Co., 9 P.2d 621, 136 Kan. 
133. 

7. Wash.—McMullen v. Warren Mo¬ 
tor Co., 25 P.2d 99, 174 Wash. 464. 

8 . N.Y.—Tudor Triangle v. Konrad, 
24 N.Y.S.2d 429. 

9. OkL—A & A Tool & Supply Co. v. 
Gray, 140 P.2d 926, 192 Okl. 667, 

10. Tex.—^Buro v. Home Ben. Ass’n, 
Civ.App., 28 S.W.2d 902. 

64 C.J. p 604 note 49. 

IL Ky.—Utilities Appliance Co. v. 
Toon's Adm'r, 46 S.W.2d 478, 241 
Ky. 828. 

la. wAla.—Benefit Ass'n of By. Em¬ 


ployees V. Armbruster, 129 So. 78, 
221 Ala 399. 

64 C.J. p 604 note 61. 

13. Ga—Community Loan & Invest¬ 
ment Corp. V. Bowden, 12 S.B.2d 
421, 64 GaApp. 175. 

Mich.—Wilson v. Prudential Ins. Co. 
of America, 275 N.W. 242, 281 Mich. 
541. 

Vt.—^Latremouille v. Bennington, etc., 
R. Co., 22 A- 656, 63 Vt. 386. 

14. Vt.—^Latremouille v. Bennington, 
etc., B. Co., supra 

16. Ala—^Metropolitan Life Ins. Co. 
V. James, 153 So. 759, 228 Ala 383 
—^Bankers' Mortg. Bond Co. v. Ros¬ 
enthal, 145 So. 466, 226 Ala 135— 
Railway Exp. Agency v. Anderson, 
45 So.2d 168, 35 AlaApp. 216. 

Ariz.—Chernov v. Sandell, 206 P.2d 
348, 68 Ariz. 327. 

Cal,—^Akers v. Cowan, 80 P.2d 143, 26 
CalALpp.2d 694. 

Idaho.—^O’Neil v. New York Life Ins. 
Co., 162 P.2d 707, 65 Idaho 722. 

Ill,—Smith V. Metropolitan Life Ina 
Co., 47 N,Bw2d 830, 817 Ill.App. 624. 

Iowa—Engle v. Ungles, 273 N.W. 
879, 223 Iowa 780. 

Mo.—Pattonsburg Sav. Bank v. Koch, 
App., 265 S.W. 580. 

N.H.—Peppin v. Boston & M. R. R., 
169 A. 877, 86 N,H. 395. 

N.Y.—Jahn V. Commercial Travelers 
Mut Accident Ass'n of America, 9 
N.Y.S.2d 257, 256 App.I>iv. 835— 
Berkowitz v. Metropolitan Life Ins. 
Co., 43 N.Y.S.2d 176, 180 Misc. 767 
—Goldsmith v. Morgold Garage 
Corp., 88 N.Y.S.2d 741—Wellesley 
Modes V. Bloom, 17 N.Y.S.2d 957. 

N.C.—^nppite V. Atlantic Coast Line 
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B. Co., 6S S.E.2d 285, 234 K.C. 641 
—Crain v. Hutchins, 39 S.E.2d 831, 
226 N.C. 642. 

OkL—McBee v. Dennis, 229 P.2d 179, 
204 OkL 296. 

Pa—^Hess v. Mumma 7 A.2d 72, 136 
PaSuper. 5$—^Hervitz v. New York 
Life Ins. Co., Coin.Pl., 58 Dauph. 
Co. 61, affirmed 52 A.2d 368, 160 Pa. 
Super. 496—^Buchanan v. Fillak, 
Com.Pl., 33 Brie Co. 269. 

RL—Callan Const. Co. v. Martin, 20 
A.2d 632, 67 RI. 20. 

Tex.—Southern Pine Lumber Co. v. 
King, 161 S.W.2d 483, 138 Tex 473 
—Texas Employers* Ins. Aiss'n v. 
Lemons, 83 S.W.2d 658, 126 Tex 
373—^International Shoe Co. (Rob¬ 
erts, Johnson & Rand Branch) v. 
Hachar, Clv«App., 60 S.W.2d 810. 

Vt.—Wortheim v. Brace, 68 A.2d 719, 
116 Vt. 9—Underwood v. Hart, 23 
Vt. 120. 

64 C.J. p 604 note 56. 

Duty and necessity of charging on 
burden of proof in cases submitted 
for special verdict or on special 
issues see infra § 817. 

Form, requisites, and sufficiency of 
Instruction see infra S 354. 

Shlf ting of burden of proof 
A trial Judge must instruct the 

jury as to the possible shifting of 

burden of proof during trial.—^Arco 

Metalscraft Co. v. Shaw, 70 A.2d 850, 

364 Pa. 39. 

16* wyo.—McClintock v. Ayers, 253 
P. 658, 265 P. 356, 36 Wyo. 132. 

64 a J. p 604 note 67. 

Necessity of request generally see 
infra §S 390-393. 

17. Ky.—Utilities Appliance Co. v. 
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framed so as to indicate the burden.^* In still other 
jurisdictions a party is entitled to an instruction 
as to the burden of proof in certain cases,but 
not in others,^® the necessity of such a charge de¬ 
pending on the state of the evidence,and the 
instruction need not be given where it would be of 
no possible assistance to the jury in determining 
the issues to have them told where the burden 
rested,22 or where the parties could not possibly be 
harmed by the failure of the court so to instruct.28 

Likewise, the instruction need not be given where 
the evidence conclusively proves the fact,^^ where 
there is no material conflict in the evidence,25 
where the parties were the only witnesses and 
testified directly contrary to each other,^® or where 
the charge given clearly defines the issues, and re¬ 
quires the jury to base their verdict on a pre¬ 
ponderance of the evidence believed by them to 
be true.27 So a failure to give an instruction as to 
the burden of proof is immaterial if the evidence 
fully justifies a verdict in favor of the party on 
whom the burden properly rested,28 or where the 
burden has been tacitly assumed by the right par- 
ty.22 An instruction is not required on the burden 


of proof as to an issue not involved in the case;*® 
and an instruction as to the burden of proof as be¬ 
tween two defendants, on which plaintiffs case does 
not depend, need not be given.*i The court is un¬ 
der no duty to give a requested instruction er¬ 
roneously placing the burden on the wrong party.** 

§ 309. -Preponderance of Evidence 

Subject to a requirement In some jurisdictions of a 
request therefor, a party is entitled to have given an 
instruction that the burden is on the party having the 
affirmative of an issue to prove his case by a prepon¬ 
derance of the evidence. 

Subject to the requirement in some jurisdictions 
of a request therefor, or where the failure so to 
charge is not error,** a party is entitled to have 
given an instruction that the burden is on the party 
having the affirmative of an issue to prove his case 
by a preponderance of the evidence,*^ and the court 
should also instruct that the jury must find for 
plaintiff if they find he has made out his case by a 
preponderance of the evidence.** Except in cases 
where the affirmative of the issues is in part on 
both sides,*® the jury should be instructed that the 
verdict should be against the party on whom the 


Toon's Adm'r, 46 S.W.2d 478, 241 
Ky. 828. 

84 CJ. p 604 note 68. 

18. Ky.—Utilities Appliance Oo. v. 
Toon’s Adm'r, auprar—Mussellam v. 
Cincinnati, etc., R. Co., 104 S.W. j 
837, 126 Ky. 600, $1 Ky.Ij. 908. | 

18. Tex.—Psimenos v. Huntley, C4v. 

App., 47 S.W.2d 622. 

64 C.J. p 605 note 60. 
sa Tex.—Hyde v. Haglisli, Civ.App., 
139 S.W.2d 628, error dismissed— 
Gulf States Utilities Co. v. Moore, 
Civ.App., 78 S.W.2d 941, reversed on 
other grounds 106 S.W.2d 256, 129 
Tex. 604. 

64 C.J. p 605 note 61. 

21 . Tex.—^Davis y. EOll, CivApp., 291 
S.W. 681, affirmed, ComApp., 298 
S.W. 526. 

64 aj. p 605 note 62. 

22. Tex.—Prince Idne^ limited, of 
Newcastle, England v. Steger, Civ. 
App., 210 S.W, 223. 

23. Tex.—Prince Line, Limited, of 
New Castle, England v. Steger, su¬ 
pra. 

2 d. Minn.—In re Tetter, 67 N.W. 
147, 55 Minn. 452. 

25. Tex.—American Mut. Liability 
Ins. Co. V. Thomas, CivApp., 85 S. 
W.2d 282. 

64 C.J. p 605 note 66. 

26. Tex.—^Frank v. Feinberg, Civ. 
App., 256 S.W. 944. 

27. Idaho.—Slusser v. Aumock, 69 P. 
2d 723, 56 Idaho 793. 

Tex.—City of Victoria v. Victoria 


County. Civ.App., 115 S.W. 67, re¬ 
versed on other grounds 128 S.W. 
109, 103 Tex. 477. 

2a Ala.—Cardinal Hat Co. v. Lande, 
153 So. 196, 228 Ala. 176. 

Tex.—^Howard v. Britton, 9 S-W. 78, 
71 Tex. 286. 

29. Tenn.—^Dillard Bros. v. Louis¬ 
ville, etc., R. Co., 2 Lea 288. 

3a Mich.—Curth v. New York Life 
Ins. Co., 265 N.W. 749, 274 Mich, 
513. 

Tex.—Export Ins. Co. of New York v. 
Axe, ComApp., 58 S.W.2d 89. 

64 C.J. p 605 note 72. 

3L Ala.—Johnson v. Moxley, 113 So. 
651, 22 Ala App. 1, reversed on oth¬ 
er grounds 113 So. 656, 216 Ala 
466. 

32. Ga—^Barrow County Cotton 

Mills V. Sams, 172 S.E. 820, 48 6a 
App^ 357. 

Minn.—GJesdahl r. Harmon, 221 N. 
W. 639, 175 Minn. 414. 

33. Ga—Southern Ry. Cow v. Ploi> 
ence, 57 S.E.2d 856, 81 GaApp; 1. 

34. U.S.—Shelton v. Thomson, C.C.A 
HI., 148 F.2d 1. 

HI.—Sundquist v. Hlinois Fire Ina 
Co. of Peoria 26 N.E.2d 750, 805 
HLApp. 160. 

Miss.—Gregory v. Williams 85 So.2d 
451, 203 Miss. 455. 

Mo.—Wolverton v. Hum, APP.» 149 S. 
W.2d 62, reversed on other grounds 
156 S.W.2d 688, 848 Mo. 908. 

N.J.—^Kresse v. Metropolitan Life 
Ins. Co., 168 A 684, 111 N.J.Law 
474. 


Ohio.—Smith v. Barrick, 85 N.BL2d 
101, 161 Ohio St 201, 8 AL.R.2d 
1087. 

Okl.—^McBee v- I>ennis, 229 P.2d 179, 
204 Okl. 296. 

Tex.—^Marosis v. Nira, Civ.App., 125 
S.W.2d 404, error dismissed. Judg¬ 
ment correct 
64 C.J. p 605 note 77. , 

Form, requisites, and sufficiency of 
instruction see infra II 866>-370. 
Propriety of Instruction see supra § 
286. 

Necessity of request see infra IS 890^ 
898. 

Cautionary InstmctloiL properly re-^ 
fused 

Defendant’s Instruction that only 
evidence producing **moraI certainty’* 
that defendant was negligent In ons 
of the respects charged in complaint 
and that such negligence was tho 
proximate cause of plaintilTs inju¬ 
ries was sufficient to Justify a verdict 
for plaintiff was properly refused, 
since the instruction is 'cautionary 
only and legislature has not com¬ 
manded that the “moral certainty’* 
rule be given to Jury.—MeVay v. ]^- 
ars, 138 P.2d 210, 171 Or. 449, over¬ 
ruling Gwin V. Crawford, 100 P.2d 
1012, 164 Or. 215. 

35. N.T.—John v. Commercial Trav¬ 
elers Mut Ace. Asi^’n of Ajperica,. 
9 N.T.S.2d 257, 266 APP-^lv. 835. 
Tex.—Vetter v. Nicholson, CivApp,» 
106 S.W.2d 1064. 

64 C.J. p 605 note 78. 

sa Utah.—John Ainsfleld Co. v. 

. Rasmussen, 85 P. 1002, 80 Utah 
453. . 
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burden of proof rests if the evidence is evenly 
balanced^*^ or the jury are unable to tell where the 
truth lies.*® 

It is not necessary to instruct as to the pre¬ 
ponderance of the evidence where defendant puts in 
no evidence,** or where there is no conflict in the 
evidence;^® nor is it necessary, where defendant 
puts in no evidence, to tell the jury to find for de¬ 
fendant "if the evidence is equally balanced.”^! It 
has been held that the court is not required to in¬ 
form the jury as to what is meant by equipoise in 
the evidence.** In civil cases it is not necessary 
for the court to instruct the jury as to the amount 
or degree of preponderance of evidence necessaiy 
to sustain a verdict.** 

Mode of determining preponderance. Where the 
evidence is conflicting, the court should instruct on 
the mode of determining the preponderance of the 
evidence.** The jury should, in a proper case, be 
instructed that the number of witnesses may be con¬ 
sidered in determining where the preponderance 
lies,** as where the witnesses have the same op¬ 
portunities for observation and are of equal credi¬ 
bility;*® and an instruction informing the jury that, 
if liey believed from the evidence that the evi¬ 
dence of a smaller number of witnesses on one side 
is more credible and trustworthy than the evidence 
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of a greater number on the other side, then the 
evidence preponderates on the side of the smaller 
number of witnesses, should be given when war¬ 
ranted by the circumstances of the case.*^ The 
refusal of the court to charge that preponderance of 
evidence does not necessarily mean a greater num¬ 
ber of witnesses has been held proper.** The failure 
of the court to charge on the weight to be given to 
defendant's numerical superiority in witnesses has 
been held not to be error, where the court does not 
minimize the effect of defendant's numerical su¬ 
periority.** 

§ 310. -Determination of Weight and 

Sufificiency 

It Is the duty of the court, while not In the least 
intimating Its opinion on the facts, to give to the Jury, 
either of its own motion or when requested by either of 
the parties, proper instructions to enable them intelli¬ 
gently to consider, weigh, and determine the value of 
the testimony and other evidence. 

It is the duty of the court, while not in the least 
intimating its opinion on the facts, to give to the 
jury, either of its own motion or when requested 
by either of the parties, proper instructions to en¬ 
able them intelligently to consider, weigh, and de¬ 
termine the value of the testimony and other evi¬ 
dence submitted for their consideration,** but the 


S7. Ga.—^ones v. Knightstown Body 
Co., 184 SJEl. 427, 52 Ga.App. 667. 
N.T.—Jalm v. Commercial Travelers 
Hut. Acc. Ass’n of America, 9 N.Y. 
S.2d 267, 256 App.lXv. 885. 

64 C.J. p 605 note 80. 

8& N.T.—^Drena v. Travelers* Ins. 
Oo., 188 N.T.S. 489. 192 App.Dlv. 
708. 

89. HI.—Oakdale Bldg. Corp. v. 
Smithereen Co., 64 N.B.2d 281, 822 
IlLApp. 222—Cohen v. City of Chl- 
cagov 197 BLApp. 877. 

4a Bl.—Pearlman v. W. O. King 
liumber Co., 23 N.B.2d 826, 802 BL 
App. 190. 

Ho.—Martin v. Graham Ship-By- 
Truck Co., APP., 176 S.W.2d 842. 

14 C.J. p 606 note 88. 

41. BL—Cohen v. City of Chicago, 
197 BLApp. 877. 

48. Conn.—^Breed v. Phllgaa Cow, 171 
A. 14,118 Conn. 128. 

48. Conn.—^Fierberg v. Whitcomb, 
177 A. 135, 119 conn. 890. 

44. TJ.S.—Louisville, etc., B. Co. v. 

Ward, m., 61 P. 927, 16 CCA. 166. 
OkL—McBee v. Dennis, 229 P.2d 179, 
204 OkL 296. 

48. BL—Johnson v. Chicago City By. 
Co., 166 BLApp. 79. 


Ihstnictions properly refused 

Va.—^Norfolk Southern By. Co. v, 
Harris, 59 S.£!.2d 110, 190 Va. 9.66. 

4a N. J.—Waskiewicz v. Public Serv¬ 
ice By. Corporation, 78 A. 159, 80 
N.J.Law 694. 

Ohio.—Bice v. Cleveland By. Co., 
App., 56 N.R2d 524. 

47. Bl.—Harvey v. McQulrk, 168 BL 
App. 50. 

4& Tex.—Gifford-Hlll & Co. v. Jones, 
ClvA-pp., 99 S.W.2d 666. 

49. Pa.—White v. Pittsburgh Bys. 
Co., 200 A. 932, 182 Pa.Super. 373. 

sa D.C.—Shokuwan Shimabuckuro 
V. Higeyoshi Nagayama, 140 F.2d 
18, 78 U.S.App.D.C. 271, certiorari 
denied 64 S.Ct 1270, 822 T7.S. 755, 
88 L.Bd. 1584. 

BL—Olson V. North, 276 BLApp. 467 

Iowa.—Johnson v. HarshalL 4 N.W. 
2d 369, 232 Iowa 299—Jakeway v. 
Allen, . 282 N.W. 374, 226 Iowa IS— 
Cuvelier v. Town of Dumont, 266 
N.W. 617. 221 Iowa 1016. ! 

Mass.—Bappe v. MetropoUtaa Life | 
Ins. Co., 69 N.m2d 584, 320 Mass. 
876—Barnes v. Berkshire St. By. 
Co.. 188 N.E. 416, 281 Masa 47. 

N.T.—JTahn v. Commercial Travelers 
Mut. Accident Ass*n of America, 
9 N.T.S.2d 267, 266 App.Div.' 836. 

Ohio.-^Bohn v. Deyo, 85 NJB12d 451/ 
66 Ohio APP. 500. 
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Okl.—^Kelly V. Shnployers Cas. Co., 
214 P.2d 925, 202 Okl. 487. 

Pa.—Arco Metalscraft Co. v. Shaw, 
70 A.2d 850, 364 Pa. 39—Hess v. 
Mumma, 7 A.2d 72, 186 PaBuper. 
* 8 . 

SJ>.—Thompson v. Dakota Independ¬ 
ent OU Co.. 288 N.W. 148, 67 S.D. 
27. 

Utah.—Graham v. Johnson, 166 P.2d 
280, 109 Utah 846, rehearing denied 
and modified on other grounds 172 
P.2d 665, 109 Utah 365. 

Va.—Low Moor Iron Co. of Virginia 
V. Jackson, 84 S.E. 100, 117 Va. 76. 
Duty to instruct on mode of deter¬ 
mining preponderance see supra 9 
309. 

Form, requisites, and sufficiency of 
Instruction see infra SS 857--362. 
Instructions as to duties of Jury see 
infra S 820. 

Propriety of instruction on weight 
and sufficiency see supra 99 285- 
292. 

Custom and usage 
In case wherein evidence of cus¬ 
tom and usage is relevant. Jury 
should be charged as to inconclusive 
nature of such evidenea—^Pierce v. 
VUlage of Bavena. 86 N.TB.2d 42. 
264 App.Dlv. 467—Bothstein v. Mon- 
etta 17 N.Y.S.2d 869. 

Testimony of identity 
In submitting testimony of identity 
to a jury, a definite * responsibility 
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court may properly refuse to give instructions which 
are unwarranted.®^ Likewise, it is the duty of the 
court to instruct the jury as to what facts must be 
found to warrant a verdict but where there is 
positive substantial evidence to support a finding 
for plaintiff, it is not necessary to instruct that a 
verdict could not be based on conjecture.®® It has 
been held unnecessary to charge on a matter of com¬ 
mon knowledge.®^ 

The court should charge as to the difference be¬ 
tween interested and disinterested testimony,®® and, 
in actions involving personal injuries, in view of 
natural sympathy, careful instructions should be 
given on the testimony and as to matters affecting 
the weight of evidence,®® including instructions deal¬ 
ing with the number of witnesses on each side.®^ 
Discrimination should be exercised in giving cau¬ 
tionary instructions with respect to the weight to 
be given opinions of witnesses.®® The court should 
instruct that opinions on a person’s mental capacity 
are entitled to weight only to the extent that they 
are supported by good reasons fotmded on facts 
warranting them.®® 

In a proper case the court should charge that, in 
impeaching testimony, extrajudicial statements of a 
party inconsistent with his testimony are evidence 
of their truth.®® The jury should be instructed that 
proof of an oral gift of land to a near relative of 


grantor must be of such a dear nature as satisfied 
the minds of the jury that the gift was actually 
made,®^ and that more convindng proof is required 
of the bona fides of transfers between near relatives 
than where such transfers are between strangers.®® 
Where evidence admitted is not conclusive against 
a party, the court should so instruct.®® The court 
should not instruct that a party is bound by his 
own testimony and cannot prevail on that testi¬ 
mony where there is testimony other than that of 
the party.®^ The court may, in its discretion, give 
a ^‘physical facts” instruction where the testimony 
of a witness is in apparent conflict with the physi¬ 
cal facts.®® 

Admissions. It is proper for the court to charge 
that the failure of a party to reply to letters sent 
by the other party might constitute an admission of 
the facts contained therein, subject to an explanation 
of the failure to reply.®® The propriety of an in¬ 
struction that admissions of a party are to be viewed 
with caution is ordinarily in the discretion of the 
court,®'^ but it may become the duty of the court 
under the peculiar drcumstances of the case so to 
charge;®® and a party is entitled to an instruction 
that the admissions are not condusive against him.®® 

Depositions. The jury should, on request, be in¬ 
structed that they should give the same fair consid¬ 
eration to testimony contained in depositions as they 


rests on the trial judge, and his fail¬ 
ure to instruct the Jury as to how 
testimony of Identity is to be consid¬ 
ered, and Jury’s proper approach to 
that testimony, is error.—^Beard v. 
Mossman, 19 A.2d 850, 144 Pa.Super. 
608. 

Weight of all evldenoe 
Eiach party is entitled to weight of 
all evidence in case, and thds must be 
made plain to Jury.—Cincinnati St. 
By. Cow T. Keehan, 186 N.R 812, 46 
Ohio App. 75. 

SI. Idaho—Califomia Jewelry Co. v. 
SfcBonald, 30 P.2d 778, 54 Idaho 
248. 

Pa.—Gribney v. Bright Star Battery 
Oo., 163 A. 921, 107 PaSuper. 601. 
SaumeraiioxL of infereaeeti 

Trial court is not bound to enumer^ 
ate or suggest to Jury all Inferences 
that may be drawn from evidence.— 
Radius V. Travelers Ins. Co.. C.CXA. 
Cal., 87 P.2d 412. 

SR. Mo.—Long V. Mild, 149 S.W.2d 
853, 347 Mo. 1002—Markowitz v. 
MarkowitE, App., 290 S.W. 119. 
Vt.—Gero v. John Hancock Mut Life 
Ins. Co., 18 A.2d 164, 111 Vt. 462. 

S3. U.S.—^Midland Valley R. Cow v. 
Bradley, C.CJLOkl., 37 F.2d 666. 

S4b N.H.—Clark v. Boston & 

R B., 182 A. 175, 87 N.H. 434. 


65. Pa.—Weiss v. Pittsburgh Rys. 
Co., 89 A. 586, 242 Pa. 506—Hess v. 
Mumma, 7 A.2d 72, 136 PaSuper. 
58. 

66. Pa—Windle v. IDavls, 118 A. 503, 
276 Pa 23—Bockelcamp v. Lacka¬ 
wanna & W. V. R Co., 81 A. 93, 282 
Pa 66. 

57. Pa—Windle v. Davis, 118 A. 
503, 275 Pa 23—Bockelcamp v. 
Lackawanna & W. V. R Co., 81 A. 
93, 232 Pa 66. 

58. Mo.—Grawe v. Schmidt’s Hstate, 
298 S.W. 876. 

56. Md.—Davidove v. Duvall, 153 A. 
417, 160 Md. 345. 

eo. N.H.—Zogoplos V. Brown, 146 A. 

862, 84 N.H 134. 

64 C.J. p 606 note 2. 

61. Kan.—Klein v. Blackshere, 215 
P. 315,113 Kan. 539. 

68. N.D.—Willoughby v. Smith, 144 
N.W. 79, 26 H.D. 209. 

63. Mo.—Little Bros. Co. v. G. 
Mathes Iron & Metal Co., App., 228 
S.W. 962. 

64 C.J. p 606 note 5. 

64. Masa—Pauli v. Radio, 200 
401, 293 Mass. 521. 

66. Mo.—^Phillips V. Vrooman, 238 
S.W.2d 356, 361 Mo. 1098. 
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66. Ga—^Butler Bros. v. Goldstein, 
174 S.R 202, 49 GaApp. 109. 

67. Mont.—McCrimmon v. Murray, 
117 P. 73, 43 Mont. 457. 

Or.—Parmentier v. Ransom, 169 P.2d 
883, 179 Or. 17. 

Propriety of instructions generally 
see supra § 289. 

Statement of agent 
In action for death of guest while 
riding in defendant’s automobile driv¬ 
en by defendant’s salesman, where, 
on introduction in evidence of sales¬ 
man’s statements made after acci¬ 
dent, Judge ruled that they were not 
binding on defendant, instruction 
that statements were not binding on 
defendant was unnecessary.—Manion. 
V. Waybrlght, 86 P.2d 181, 59 Idaho 
643. 

68. CaL—Crawford v. Alioto, 233 P. 
2d 148, 105 CalA.pp.2d 45—Free¬ 
man V. Nickerson, 174 P.2d 688, 77 
Cal.App.2d 40—^Belletich v. Pollock, 
171 P.2d 67, 75 Cal.App.2d 142— 
Conger v. White, 168 P.2d 416, 69 
Cal.App.2d 28. 

Mont.—^McCrimmon v. Murray, 117 P. 

73, 48 Mont. 457. 

64 C.J. p 606 note 7. 

I 69. Ala—Boswell v. Thompson, 49 
> So. 73, 160 Ala 306. 
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would g^ve to such testimony if it had been given in 
open court.^® 

Expert testimony. The court need not define the 
probative value of expert testimony in a case^^ 
but should instruct that the testimony of experts 
as to what they have seen and observed^^ or with 
respect to their opinions on an assumed state of 
facts'^3 is to be weighed by the jury the same as 
other evidence. So the jury should be instructed 
that the weight of expert evidence depends on 
whether the facts recited in the hypothetical ques¬ 
tions are established by evidence,and on the 
knowledge, accuracy, and honesty of the witnesses,^5 
and a verdict rendered by the jury understanding 
that they were at liberty at will to consider or re¬ 
ject expert testimony will be set aside.76 

Where a hypothetical question is based on facts 
which the other parly claims are not true, he is en¬ 
titled to an instruction to disregard the testimony of 
the expert if the jury find the facts are not true.'^'^ 
Where the testimony of expert witnesses is evenly 
divided on a certain point the judge need not give 
instructions which might be essential if the prepon¬ 
derance of evidence is plainly on one side.^s 

Parol evidence. The court should instruct that 


parol evidence admissible in contravention of a 
prima fade right of another under a written con¬ 
tract should be dear, unequivocal, and convinc- 
ing.7® 

Positive and negative testimony. The giving of 
instructions as to the relative weight of positive 
and negative testimony is largely within the discre¬ 
tion of the court even where there is evidence on 
which they may be based and it has been held 
that the refusal of such instructions is not reversible 
error,8i although there is also authority to the con- 

trary.82 

§ 311. -Purpose and Effect of Evidence 

in General 

Where evidence Is admitted which Is competent for 
one purpose only, or as to one issue, the court should 
charge the Jury that It should not be considered for pur¬ 
poses other than those for which it was admitted. 

It is the duty of the court to instruct the juiy on 
the legal effect of all facts disclosed by the evi¬ 
dence.®® Subject to the rule in some jurisdictions 
making a request for such an instruction necessary, 
as discussed infra § 392, where evidence is ad¬ 
mitted which is competent for one purpose merely,®^ 


7Ci HL—Obburn v. Moline, S. M. & 
W. Ry. Co.. 149 ni.App. 132, af¬ 
firmed 90 N.B. 741, 248 Ill. 448, 134 
Ain.S.R. 377. 

Instructions bb to oredlblllty of de- 
poslnar witness see infra 9 316. 

71. Ga.—Durham v. Durham, 119 S. 
m 702, 156 Ga. 454. 

72. Ohio.—^Lovich v. Salvation 

Army, 76 N.m2d 469, 81 Ohio App. 
317. 

Pa.—QaJente v. West Penn Power 
Co., 87 A.2d 648, 349 Pa. 616. 

64 C.J. p 607 note 12. 

73. N.Y. —Dubbe v. HUgrert, 120 N.T, 
S. 387, 135 App.Div. 227—Cohen v. 
Riesenherx, 126 N.Y.S. 77, 69 Mlsc. 
699. 

74. N.T.—Cohen v. RlesenberiTf su¬ 
pra. 

75. N.T.—Cohen v. Blesenbergr, su¬ 
pra. 

76. N.T.—Cohen v. Rlesenbergr, su¬ 
pra. 

77. Iowa—Wilcox V. Crumpton, 268 
N.W. 704, 219 Iowa 889. 

64 C.J. p 607 note 17. 

78. Pa—^Benson v. Altoona & D. V. 
EL Ry. Co., 77 A. 492, 228 Pa 290. 

79. Va—^Matthews v. La Prade, 180 
SJBL 788, 144 Va 796. 

80. Conn.—Essam v. New Yoric, N. 
H. & a R. Co., 77 A.2d 768, 187 
Co>mi. 858. 

Neb.—^In re Woodward's Elstata 28 N. 
W.2d 76, 147 Neb. 270. 


Vt—Bennett v. Robertson, 177 A. 
626, 107 Vt 202, 98 A.L.R. 152. 

Wis.—^Bellrichard v. Chicago & N. W. 
Ry. Co., 20 N.W.2d 710, 247 Wia 
669. 

64 C.J. p 607 note 21. 

Propriety of instruction see supra 5 
288. 

81. Ma—^Perry v. Butler, 48 A.2d 
681, 142 Me. 154. 

64 aj. p 607 note 22. 

82. Pa—Scollon v. Pennsylvania R. 
Co., 52 PaDist & Co. 649. 

64 C.J. p 607 note 28. 

83. Ala—Local 204 of Textile 

Workers Union of America v. Rich¬ 
ardson. 15 So.2d 578, 246 Ala 37. 

Ind.—Rentschler v. Hall, 69 N.EL2d 
619, 117 Ind.App. 265. 

Pa—^Klara v. Scranton Transit Oow» 
Com.Pl., 50 Lack.Jur. 226. 

64 C.J. p 607 note 26. 

EJxduslon of evidence from consid¬ 
eration see Infra 5 313. 

Form, requisites, and sufficiency of 
instruction as to weigrht and effect 
see infra 9S 367-362. 

Statement and review of evidence see 
supra 9 807. 

84. U.S.—Golden Eagrle Fhrm Prod¬ 
ucts V. Approved Dehydratlngr Co., 
C.C.A.N.Y., 147 F.2d 869, certiorari 
denied 65 S.Ct 1407, 826 U.S. 868, 
89 L.E3CL 1987—Sprinkle v. Davis, 
C.C.A.Va, 111 F.2d 926, 128 A-L.R. 
1101—^tna Life Ins. Co. of Hert¬ 
ford, Conn., V. Kelley, C.CA.MO., 
70 F.2d 689, 93 A.L.R. 47L 

827 


Ala—Local 204 of Textile Worker* 
Union of America v. Richardson, 
15 So.2d 578, 246 Ala 87—Johnson 

V. Day, 160 So. 840, 230 Ala 165. 
Cal.—Hatfield v. Levy Bros., 117 P. 

2d 841, 18 Cal.2d 798—Packard v. 
Moore, 71 P.2d 922, 9 CaL2d 571— 
Inyo Chemical Co. v. City of Los 
Angeles, 55 F.2d 850, 5 Cal.2d 525 
—In re Cecala's Eistata 208 P.2d 
436, 92 Cal.App.2d 884—^Ekuery v. 
Southern Cal. Gas Co., 165 P.2d 695, 
72 Cal.App.2d 821. 

Conn.—Cornwell v. Rosoff, 78 A.2d 
544, 187 Conn. 458—Bomster v. 
Kenney, 164 A. 639, 116 Cona 290. 
Gta..—Chestnut v. Weekea 180 SJB7. 
716, 180 Ga 701—New York Life 
Ins. Co. V. Ittner, 14 S.E.2d 208, 
64 GaApp. 806—^Fox v. Von Kamp^ 
184 S.E. 645. 52 GaApp. 776. 

Kan.—Hammargren v. Montgomery 
Ward & Co., 241 P.2d 1192, 172 Kan. 
484. 

Mo.—Scott V. Missouri Ins. Co., 233 
S.W.2d 660, 361 Mo. 61—Johnson v. 
Minihan, 200 S.W.2d 334, 355 Mo. 
1208—^Bjammond v. Schuennann 
Bldg. & Realty Co., 177 S.W.2d 618, 
352 Mo. 418—E^rril v. Kansas City 
Life Ins. Co., 137 S.W.2d 677, 845 
Mo. 777—State ex reL l&iJisas City 
Public Service Co. v. Shaia 134 S. 

W. 2d 68, 846 Mo. 648—Orf v. Ost- 
mann, App., 170 S.W.2d 941. 

N.J.—Stein V. Schmitz, 61 A.2d 260, 
187 N.J.Law 726—John P. Cal¬ 
laghan, Inc., V. Continental Casual¬ 
ty CO., 166 A. 88. 110 N.J.Law 890. 
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5 r as to one issue,*® or for*® or against*'^ one party, 
or in only one of several consolidated suits,** or 
where evidence in part irrelevant and incompetent 
is admitted without objection,** or evidence is ad¬ 
mitted provisionally,** the court should charge the 
jury that it should not be considered for purposes 
other than those for which is was admitted, unless 


88 C.J.S. 

the purpose is so obvious as to render an instruction 
unnecessary.*^ 

So, where the court may submit conflicting and 
doubtful evidence as to a preliminary fact on which 
admissibility depends, as considered supra § 207, 
the jury should be instructed to disregard the evi¬ 
dence offered unless they find the preliminary fact.** 


N,T.—Allen ▼. Mendelson, 44 N.T.S. 

2d 277, 266 App.Div. 969. 

NT.a—Carolina Coach Co. v. Central 
Motor Lines, 50 SJBl2d 909, 229 N. 
a 650. 

Ohio.—Scholl v. Sterkel, 189 15, 

46 Ohio App. 889. 

Okl.—Oklahoma Gas & SUea Co. v. 

Kelly. 58 P.2d 828, 177 Okl. 206. 

Or.—Scott V. Brogan, 73 P.2d 688, 157 
Or. 549. 

Pa—Herr ▼. Brb, 62 A.2d 75, 163 
PaSuper. 480—Smolinsky v. Met¬ 
ropolitan Life Ins. Co., 26 A2d 131, 
149 PaSuper. 72. 

Tenn.—^Louisville & IT. B. Co. v. 

Evins, 13 Tenn.App. 57. 

Tex.—Olvey v. Jones, 156 S.W.2d 977, 
137 Tex. 639—Thompson v. Barnes, 
Civ.App., 236 S.W.2d 656—Murchi¬ 
son V. Ballard, Civ App., 178 S.W* 
2d 554, error refused. 

Ta—Highway Exp. Lines v. Flem¬ 
ing, 40 S.B.2d 294, 185 Va 666— 
Yellow Cab Co. v. Eden, 16 S.R2d 
626, 178 Va 825—Crawford v. BQte, 
10 S.E.2d 561, 176 Va 69. 

Wash.—Cameron v. Benefit Ass*n of 
Railway Employees, 107 P.2d 1096, 
6 Wash.2d 440. 

64 C.J. p 607 note 27. 

InstnietloBJi held adea.na'ta 

In condemnation proceeding. In¬ 
structions adequately informed jury 
that certain tax returns were admit¬ 
ted only for purpose of testing credi¬ 
bility of a witnesa—^Bank of Rden- 
ton V. U. S., C.CA.N.a, 152 F.2d 251. 
Standards of profeskLon. 

In action against physician for li¬ 
bel in causing publication of state- 
nient that decedent died from crim¬ 
inal neglect at chiropractic sanitari¬ 
um, admission of testimony of doc¬ 
tors of medicine was not error where 
trial court instructed jury that pro¬ 
priety of any act or proceeding of 
practitioner in treatment of patient 
must be judged by standard of prac¬ 
tice and principles, tenets and beliefs 
of his school of healing arts.—Spears 
Free Clinic St Hospital for Poor Chil¬ 
dren V. Maier, Colo., 261 P.2d 489. 
ITse of mortality tables 

(1) In death action under Federal 
Employers' Liability Act, admission 
of mortality tables in absence of a 
cautionary Instruction is error, but 
admission of mortality tables offered 
by plaintiff without requiring plain¬ 
tiff to tender an appropriate cau¬ 
tionary instruction concerning use to 
be made by jury of such tables, where 
cautionary instruction, prepared by 


defendant was given, was not error 
although cautionary instruction was 
not offered by plaintiff.—Fritz v. 
Pennsylvania R. Co., CA.I11., 185 F. 
2d 31. 

(2) Where mortality tables are in¬ 
troduced in action for permanent 
personal injuries, the jury should be 
carefully instructed with respect to 
purposes for which tables may be 
considered in fixing pecuniary dam¬ 
ages, and jury should be advised that 
the expectancy of life should not be 
used as a factor by multiplying the 
years of expectancy by the annual 
earnings.—Avanca v. Thompson, 55 
N.B.2d 57, 387 Bl. 77, certiorari de¬ 
nied 65 S.Ct 82, 823 U.S. 753, 89 L. 
Ed. 603. 

Credibility of witness 

(1) Refusal to charge that incon¬ 
sistent written statement of witness 
might be considered only on ques¬ 
tion of his credibility and was not 
affirmative proof of facts therein con¬ 
tained was error.—Schuyler v. Na¬ 
tional Transp. Co., 52 lT.T.S.2d 670, 
268 App.Div. 1030. 

(2) On admitting evidence that 
plaintiff's witnesses were employed 
by the United States and that plain¬ 
tiff was a beneficiary under federal 
compensation act, trial court should 
charge jury that such evidence W€U9 
admitted only as affecting the credi¬ 
bility of the witnesses, and that if 
jury should conclude that plaintiff 
was entiteld to a verdict, no consid¬ 
eration should be given to such evi¬ 
dence in fixing damages.—Majestic v. 
Louisville & N. R. Co., CCA-Tenn., 
147 F.2d 621. 

(3) Where witness testified that 
defendant was traveling at a stated 
speed, refusal to limit testimony of 
second witness that first witness had 
stated out of presence of defendant 
that defendant was traveling at a dif¬ 
ferent speed by instructing jury that 
such testimony was not evidence 
against defendant but only went to 
credibility of first witness, consti¬ 
tuted reversible error.—Moore v. 
Burriss, 64 S.E.2d 23, 182 W.Va. 757. 

85. Ala.—Continental Assur. Co. v. 

Hendrix, 20 So.2d 851, 246 Ala. 451 

—Gissendanner v. Temples, 169 So. 

231. 232 Ala. 608. 

D.C.—Atlantic Greyhound Lines v. 

Isabelle, 157 F.2d 260, 81 U.SApp. 

B.C. 22L 

HL—Elliott V. Brown, 111 N.EL2d 169, 

849 ULApp. 428. 
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Mass.—Bennett v. Cohen, 39 N.E.2d 
671, 310 Mass. 714. 

Mich.—^Behrendt v. Wilcox, 269 2T.W. 
155, 277 Mich. 232. 

Ohio.—Jones v. Goodyear Tire St 
Rubber Ca, 18 N.K2d 611, 59 Ohio 
App. 371. 

Tenn.—Southern Ry. Co. v. Hooper, 
65 S.W.2d 847, 16 TennApp. 112. 
Tex.—^Fambrough v. Wagley, 169 S. 
W.2d 478, 140 Tex. 577—Texas Emp. 
Ins. Ass’n v. Eubanks, Clv.App., 
240 S.W.2d 811, reversed on other 
grounds Eubanks v. Texas Emp. 
Ins. Ass'n. 246 S.W.2d 467, 161 Tex. 
67—Jones v. Jones, Civ.App., 82 
S.W.2d 1035, error dismissed. 

64 C. J. p 608 note 28. 

Bvidenoe of malice 
In libel action, judge should warn 
jury against awarding damages for 
defamation at other times, where 
evidence of such defamation is admit¬ 
ted to show malice.—Conroy v. Fall 
River Herald News Co., 28 N.E.2d 729, 
306 Mass. 488, 182 A.LwR 927. 

86. Va.—Carter v. Pickering, 62 & 
E.2d 856, 191 Va. SOL 

64 C.J. p 608 note 29. 

87. Mo.—Hammond v. Schuermann 
Bldg. & Realty Co., 177 S.W.2d 618, 
852 Mo. 418. 

Neb.—Stroud v. Payne, 247 N.W. 595, 
124 Neb. 612. 

N.T.—^Ftamer v. Travelers Ins. Co., 
46 N.Y.S.2d 167, reversed on other 
grounds 47 N.Y.S.2d 451, 181 Mise. 
661. 

Va.—Carter ▼. Pickering, 62 S.E.2d 
856, 191 Va. 801—Yellow Cab Co. v. 
Eden, 16 S.E.2d 625, 178 Va. 825. 

64 C.J. p 608 note 30. 

88. Ark.—^Robb v. Woosley, 295 S. 
W. 18, 176 Ark. 48. 

89. Tenn.—^Roths Central Garage v. 
Holmes, 10 Tenn.App. 500. 

Vt—Willard ▼. Goodenough, 30 VL 
398. 

90. Md.—Haney t. Marshall, 9 Md. 
194. 

64 C.X p 608 note 88. 

91. Ga—Atlantic Coast Line R. Cow 
V. Knight, 188 S.E. 258, 54 GaApp. 
492. 

64 C.J. p 609 note 85. 

93. N.J.—Aim V. Reinhardt, 80 A.2d 
398,129 N.J.Law 664. 

Or.—Wieder v. Lorenz^ 99 P.2d 38, 
164 Or. 10. 

64 C.J. p 609 note 87. 

Use of mortality tables 
Where a dispute exists on previous 
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Where the court properly limits testimony at the 
time of its introduction, a further limiting instruc¬ 
tion is not necessary and where counsel is pro¬ 
hibited from commenting on evidence for purposes 
other than that for which it was admitted, error 
cannot be predicated on an omission to limit by 
instruction the purposes for which the evidence may 
be considered.®^ Where the evidence is competent 
generally, an instruction restricting it is not neces¬ 
sary,®® but the court should, in a proper case, in¬ 
struct that the evidence may be considered general¬ 
ly.®® The court may decline to instruct as to the 
effect of particular evidence taken alone.®*^ 

It is not necessary to give instructions on the ef¬ 
fect of evidence having no bearing on the issues;®® 
and the court is not bound to give an instruction 
which directs the jury to consider whether certain 
inferences should not be drawn if a certain state 
of facts should be found.®® Where the evidence of 
fact is conflicting, or different inferences of fact 
may be drawn properly from undisputed evidence, 
the trial judge may, but is not required to, give in¬ 
structions based on some particular view of a por¬ 
tion of such evidence.^ In an action for negligence 
against two defendants, one of whom counter- 
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claimed against the other, the counterclaiming de¬ 
fendant is not, after plaintiff rested and such de¬ 
fendant also rested, as between himself and plaintiff, 
entitled to an instruction that any further evidence 
introduced was not to be considered as between 
plaintiff and himself,® 

Probative effect of facts in evidence. While it 
has been held to be the duty of the trial court to 
group the evidence and to indicate the bearing of 
its several parts on the issue to be determined,® 
the giving or refusal of an instruction as to the 
probative effect of a fact in evidence is within the 
discretion of the court.^ So, although it has been 
held the duty of the court, in a proper case, to in¬ 
struct that a specific group of facts, if true, would, 
in law, establish some material pleaded issue, and 
error to refuse to do so on presentation and request 
of a correct charge,® cautionary instructions as to 
the tendency of evidence to establish certain facts 
are largely within the discretion of the court,® and 
refusal thereof is not ordinarily error.*^ Thus, a 
trial judge need not instruct that an issuable fact is 
true or proved,® even though it is undisputed.® 
Where, however, the evidence is, as a matter of law, 
insuflScient to authorize a finding that the fact in 


oondition of health of person whose 
expectancy is an Issue, and mortality 
tables are to be used by Jury depend¬ 
ing on their disposition of disputed 
fact question, proper instruction on 
question whether and under what cir¬ 
cumstances Jury should take mortal¬ 
ity tables into consideration should 
be forthcoming from court.—Jenkins 
V. Canfield, 276 N.W. 447, 282 Mich. 
277. 

93. Mo.—Bsty v. Walker, 8 S.W.2d 
744, 222 MoJ^PP. 619. 

64 C.J. p 609 note 88. 

94. Conn.—Barber v. Brace, 8 Conn. 
9, 8 Am.D. 149. 

95. Ark.—^Thacker v. Hides, 224 S.W. 
2d 1, 215 Ark. 898. 

Conn.—Boruckl v. MacKenzie Bros. 

Co., 8 A.2d 224, 125 Conn. 92. 

Idajho.—^Drlesbach v. Lsnich, 259 P. 

2d 1039. 74 Idaho 225. 

Ky.—Metropolitan Life Ins. Co. v. Os¬ 
borne, 150 S.W.2d 479, 286 Ky. SOI. 
Wis.—Kidder v. EUdder, 268 N.W. 

221 , 222 Wls. 183. 

64 C.J. p 609 note 40. 

96. Tt.—Mullaney v. C H. Goss CO., 
122 A. 480, 97 Vt 82. 

64 C.J. p 609 note 41. 

Pe s trno t lon of will 
In action to set aside will, copy of 
which had been pro>bated because 
original could not be found after tes¬ 
tator’s death. Jury could consider tes¬ 
timony that testator had said he had 


destroyed will, although there was no 
direct testimony of act of destruction 
by testator, and plaintiff was entitled 
to a charge to that effect—Cheno- 
weth V. Cary, App., 31 N.SL2d 716, ap¬ 
peal dismissed 28 N.E.2d 949, 136 
Ohio St. 123. 

97.1 Mass.—Tockmanian v. Fanning, 
81 N.B.2d 536, 808 Mass. 162. 

Wis.—Gustafson v. Hngelman, 49 N*. 

W.2d 410. 259 Wis. 446. 

$4 C. J. p 609 note 42. 

98. Ala.—-PoweU V. Weart, 94 Sov 476, 
208 Ala. 888. 

OkL—^Rowton y. Kemp, 125 P.2d 1003, 
190 Okl. 558. 

ByldaiLoe of repntatioa 
Fla.—Pandula v. Fonseca, 199 So. 
858, 145 Fla. 895. 

99. Minn.—KeUogg v. JanesvUle, 24 
N.W. 859, 84 Minn. 182. 

64 C. J. p 609 note 44. 

1 . Mass.—Quinn v. Standard Oil Co. 
of New York, 144 N.R 58, 249 Mass. 
194—Shattuck v. Efidredge^ 53 NJBS. 
877, 178 Mass. 165. 

I a. N.J.—Kaltman, v. Bocino, 126 A. 
664. 2 N.J.M1SC. 1125. 

3. N.Y.—Pilot Com’rs v. Clark, 38 
N.T. 25L 
Duty to: 

Define probative value of expert 
testimony see supra S 310. 
Instruct as to whether there is or 
is not evidence of certain fact 
see supra $ 807. 
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Bvidenoe of legal eacouse 

Where there is evidence of a legal 
excuse for the violation of a statute, 
it is duty of court to instruct on the 
effect of such evidence.—Sanford v. 
Nesbit, 11 N.W.2d 696, 234 Iowa 14. 

4. N.K.—Woodman v. Feck, 7 A.2d 
251, 90 N.H. 292, 122 A.L.R. 1402. 
N.J.—Battschinger v. Bobinsozi; 85 
A. 817, 83 N.J.Law 739. 

5 ^ Mass.—Barnes v. Bezkshire St. 

By. Co., 183 N.K 416, 281 Mass. 47. 
Neb.—^Ficke v. Gibson, 45 N.W.2d 486, 
153 Neb. 478. 

64 C.J. p 609 note 50. 

6 . IJ.S.—Thompson v. Camp, C.C.A. 
Tenn., 163 F.2d 396, certiorari de¬ 
nied 68 S.Ct. 458, 383 U.S. 831, 92 
L.Bd. 1116 and 68 S.Ct 459, 388 U. 

S. 881, 92 luBd. 1116, motion sus¬ 
tained. C.CJL, 167 F.2d 733. 

Wash.—Grant v. Fisher Flouring 
Mills Co., 68 P.2d 210, 190 Wash. 
356. 

64 C.J. p 609 note 52. 

7. Iowa.—Hanley v. Fidelity & Cas¬ 
ualty Co.. 161 N.W. 114, 180 Iowa 
805. 

64 C.J. p 609 note 58. 

8 . Ga.—New Ware Furniture Co. 
Reynolds, 84 S.11 491, 16 GaApp. 
19—Scott V. Valdosta M. & W. R. 
Co.. 78 S.m 784, 18 GaApp. 65. ' 

9 . Ga.—New Ware Furniture Co. v. 
Reynolds, 84 SK. 491, 16 GaApp. 

, 19. , 
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issue is or is not established, it is the duty of the 
court so to instruct the jury 

§ 312. -Failure of Party to Testify or 

Produce Evidence 

It Is discretionary with the court whether to give 
an Instruction as to the failure of a party to produce 
evidence within his control. 

It is discretionary with the court whether to give 
an instruction as to the failure of a party to produce 
evidence within his control,and a failure to do 
so is not necessarily error,^2 although under the 
circumstances of the case it may he,^2 and although 
it has been held that the court should instruct as to 
the effect of the failure of a party to testify,^^ or 
to produce stronger and more satisfactory evidence 
available to him.^5 So it has been held error to 
refuse to charge that the jury are not to draw any 
deductions against either party from objections 
made and evidence excluded, since the refusal af¬ 
firms the converse of the proposition.^® 

It has been held that it is error to charge the jury 
that an unfavorable presumption attaches to"^ the 


failure of a partyor one who is materially inter¬ 
ested in the result of the litigation,^® to testify. 
Also, an instruction authorizing such a presumption 
from the failure of a party to produce witnesses 
should not be given in the absence of evidence that 
the party had witnesses available who could testi¬ 
fy,and the refusal of the instruction in the ab¬ 
sence of such evidence is not error,®® 

Where a party fails to call a witness within his con¬ 
trol, the court should instruct the jury that they have 
a right to accept the testimony before them adverse 
to him which might have been, but was not, con¬ 
troverted, and to take it most strongly against such 
party, and to reject testimony in his favor which 
might have been corroborated by such witness.®^ 
However, where a stranger who is a mere witness 
to the transaction, equally available to both parties, 
and not presumably favorably disposed to one of 
them is not called by one party, the other is not 
entitled to an instruction that the inference is that 
the witness, had he been called, would have testified 
adversely to the interest of the party failing to 
call him,®® or that a rebuttable presumption arises 


10. Iowa.—re Thompson*s Bstate, 
234 N.W. 841, 211 Iowa S36. 

64 C.J. p 609 note 56. 

SvideiLoe iLoi oonoliudve 
Evidence showing position of a 
speedometer needle of an automobile 
after a collision might be admissible 
together with other circumstantial 
evidence, but the court should care¬ 
fully caution the jury that It was not 
•conclusive but could be considered 
with aU other evidence In determin¬ 
ing the speed at which the automobile 
was operating immediately prior to 
the collision.—Hardware Mut. Cru¬ 
elty Cow V. Danberry, 48 N.W.Sd 667, 
234 Minn. 391. 

*Caiitloiuu!y lustruetloiis 

(1) In death action, mortality ta¬ 
bles for estimating life expectancy 
should be submitted to Jury with cau¬ 
tionary instructions.—Marendlno v. 
Spitz, 8 A.2d 601, 121 N.J.Law 556. 

(2) In action for injuries sustained 
in collision where there is nothing 
but physical evidence, great care 
should be taken not to permit jury to 
•speculate on possible causes of which 
there Is no tangible proof.—Gloyd v. 
WiUs, 28 A.2d 665, 180 Md. 161. 

Ul. Ga.—-West v. West, 84 SJBI.2d 

545, 199 Ga 378. 

N.J.—Z>enBleyker v. Public Service 
Co-ordinated Transport, 164 A. 695, 
113Sr.J.Mlsc. 101. 

•64 C.J. p 610 notes 57-58. 

Propriety of Instruction see supra 8 
271. 

Form, regulsites, and sufficiency of 
instruction see infra 8 855. 

Xg. Neb.—Carpenter t. Sun Indem-. 


nity Co., 293 N.W. 400, 138 Neb. 
552. 

Pa—Adams v. Berian, 176 A- 762, 
115 PaSuper. 357—Fox v. Muia 
Com.Pl., 26 Wash.Co. 114. 

Tena—^Trevathan v. Lynch, 113 S.W. 

2d 416, 21 TenaApp. 549. 

64 CJ. p 610 note 59. 

Party not neoessaxily oompeient 
Defendant’s reguested instructions 
which would have told jury, in effect, 
that while it was privilege of a young 
plaintiff not to testify, his failure to 
do so gave rise to inference that, had 
he done so, his testimony would have 
been unfavorable to his cause, were 
properly refused, where there was no 
showing that plaintiff understood the 
nature and obligation of an oath so 
as to be a competent witness under 
statute.—Hentschler v. Hall, 69 N.E. 
2d 619,117 IndA.pp. 255. 

13« Ga.—Cotton States Fertilizer 
Co. V. Childs. 174 S.B. 708. 179 Ga 
23—Steinmetz v. Draper-Owens Co., 
82 S.E.2d 417. 71 GaApp. 814. 

Miss.—Gatlin v. Allen, 38 So.2d 804, 
203 Miss. 185. 

N.T.—Masterson v. Solomon, 89 N.T. 

S.2d 261, 275 App.Div. 861, affirmed, 
89 N.E.2d 517, 800 N.T. 746. 

Tenn.—Stevens v. Moore, 139 S.W.2d 
710, 24 TennA.pp. 61. 

64 C.J. p 610 note 60. 

Witness uuMoessary 

Where plaintiffis in summation 
made reference to fact that defend¬ 
ant had failed to call as witness a 
woman who was driving on street 
where accident occurred, failure to 
charge that defendant need not call 
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witnesses to establish contributory 
negligence was reversible error.— 
Shea V. Danna, 62 N.T.S.2d 81, 270 
App.Div. 698. 

14L HI.—Simon v. Griffin Wheel Oo., 
168 IlLApp. 588. 

15- Or.—Stamm v. Wood, 168 P. 69, 
86 Or. 174. 

64 C.J. p 610 note 62. 

16. N.T.—Scott V. Third Ave. R. Co., 
13 N.T.S. 344, 59 Hun 456. 

17- Ga.—McCallie v. McCallie, 16 S. 
E.2d 562, 192 Ga. 699. 

18. Ga.—Howard v. Oble, 9 S.E.2d 
666, 190 Ga 894. 

19. Ga—Alabama Great Southern 
Ry. Co. V. Hamby, 192 S.El 467, 56 
GaApp. 215. 

20. Ga—Trammell v. Atlanta Coach 
Co., 181 S.E. 315, 51 GaApp. 705. 

21. N.T.—^Perlman v. Shanck, 182 N. 

T. S. 767, 192 App.Div. 179. 

22. TJ.S.—Century Indem. Co. v. Arn¬ 
old, C.C.A.N.T., 163 F.2d 681, cer¬ 
tiorari denied 66 S.Ct. 1346, 828 

U. S. 854, 90 L.Ed. 1626. 

Conn.—^Branch v. Mashkin Freight 
Lines, 57 A.2d 136, 184 Conn. 278. 
64 C.J. p 610 note 65. 

PhysLoian^patient prlvilego 

Refusal to Instruct that failure to 
call as witness a physician who had 
recently examined plaintiff created 
Inference that witness* testimony, if 
he haA been called, would have been 
unfavorable to plaintiff, was not 6i> 
ror, in view of statute making com¬ 
munications between physician and 
pationt privileged.—Sherman v. Rosa, 
62 P.2d 1151, 99 Colo. 354. 
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that the adversary’s claim is well founded and, 
conversely, in a proper case, the court should in¬ 
struct that there is no presumption that such stran¬ 
ger, if called, would have testified adversely. 

Where plaintiff, by the evidence of competent and 
disinterested witnesses, fully established his cause 
of action and the amount of his recovery, the fact 
that he declines to testify in his own behalf or to 
state the amount of his damages, does not require 
the court in its instructions to comment unfavorably 
on that fact.26 In a will contest it is not necessary 
to give a requested instruction that no unfavorable 
inference should be drawn from the failure of 
proponent’s husband to testify, where he was present 
during the contest, and had had many conversations 
with the testatrix*^® However, in such a contest, 
in which it was shown that residuary legatee, the 
proponent, was in close confidential relationship with 
the aged testatrix, and had complete control over 
her property, the court should instruct that, if pro¬ 
ponent had in his control evidence to explain any 
suspicious circumstance, and the evidence was ma¬ 
terial to the issue, his failure to produce the evi¬ 
dence raises an unfavorable presumption as to 
him,27 and the fact that proponent did not testify 
could be considered by the jury in considering 
whether any suspicious circumstances had been ex¬ 
plained, although generally his testimony would have 
been incompetent.^* 
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§ 313. -Exclusion of Evidence from Con¬ 

sideration 

Where evidence improper for the Jury to consider 
has been introduced, the court may and should withdraw 
the evidence or direct the jury to disregard it, unless 
the matter has been waived by failure to make timely 
objection. 

Where evidence improper for the jury to consider 
has been introduced, the court may** and should*^ 
withdraw the evidence or direct the jury to disre¬ 
gard it, or otherwise correct the admission of such 
evidence in its charge,unless the matter has been 
waived by failure to make a timely objection, as 
discussed supra § 150. It has been held that the 
fact of withdrawal of the evidence implies that it 
is not to be considered and renders it unnecessaiy 
to warn the jury in the general charge to disregard 
it,** and that a direction during the trial to reject 
evidence improperly admitted makes it unnecessary 
for the court to instruct the jury to disregard 
it;** but there is also authority to the contrary.*^ 
Such an instruction is considered necessary as to> 
evidence ruled out at the close of a party’s case.** 

If the judge in summing up totally ignores the 
evidence, error cannot, it has been said, be predicated 
on a failure expressly to direct the jury not to con¬ 
sider it.** Where a document erroneously admitted 
in evidence but not read to the jury was subsequent¬ 
ly withdrawn, an instruction cautioning the jury to- 
disregard it is not necessary,**^ although it seems 
it would be otherwise if the evidence had been read 


23. Ga.—Fields v. Yellow Cab Co. of 
Atlanta, 66 S.E.2d 846, 80 Ga.App. 
569. 

24. Miss.—^niinois Cent R. Co. v. 
Weinstein, 66 So. 48, 99 Miss. 615. 

25. Keb.—Westing v. Chicago, B. & 
a R. Co., 127 N.W. 1076, S7 Neb. 
666 . 

28. Mich.—Appeal of Anderson, 165 
N.W. 732, 199 Mich. 240. 

27. N.T.—In re Carter's Will, 191 N. 
T.S. 651, 199 App,Div. 406. 

28. N.T.—^In re Carter's Will, supra. 

29. Minn.—-Eregel v. Cirkler, 198 N. 
W. 664, 168 Minn. 176. 

Mo.—Lach V. Buckner, 86 S.W.2d 954, 
229 MoApp. 1066. 

N.H.—Grogan v. York, 88 A2d 295, 
98 N.BL 184. 

Pa.—^Boulding v. Hughes, Com.PL, 59 
Dauph.Co. 877. 

Wash.—Glllett v. Lydon, 246 P.2d 
1104, 40 Wash.2d 915. 

64 aJ. p 611 note 72. 

30. Ala.—Smith v. LiUey, 41 So.2d 
175, 262 Ala. 425. 

Ark.—^Browne v. Dugan, 74 S.W.2d 
640, 189 Ark. 551. 


Ky.—Maryland Cas. Co. v. Cowherd, 
145 S.W.2d 843, 284 Ey. 659. 

Md.—Buch V. Hulcher, 23 A2d 829, 
180 Md. 309. 

Minn.—^Lestico v. Kuehner, 283 N.W. 
122, 204 Minn. 125. 

Mo.—A. B. Collins & Co. v. Quentin, 
App., 71 S.W.2d 768. 

N.BL—Stanley v. Kelley, 8 A2d 740, 
90 N.H. 210. 

N.Y.—Kline v. Bishop, 104 N.Y.S.2d 
604, 278 App.Div. 277—Charles W. 
Schreiber Travel Bureau v. Stand¬ 
ard Surety & Casualty Co. of New 
York, 269 N.Y.S. 804, 240 AppJHv. 
279. 

Pa.—^Di Pietro- v. Great Atlantic & 
Pacific Tea Co., 173 A. 166, 815 Pa. 
209—Keilbach v. Metropolitan Life 
Ins. Co., 48 A2d 662, 157 Pa.Super. 
690. I 

Tex.—Green v. Texas & P. Ry. Co., 81 
S.W.2d 669, 125 Tex. 168—Jones v. 
Jones, Civ App., 82 S.W.2d 1035, 
error dismissed. 

W.Va.—Drummond v. Cook Motor 
Lines, 67 S.K.2d 837, 136 W.Va. 
293. 

64 C.J. p 611 note 72. 

EV}rm, requisites, and sufficiency of 
instruction see infra 6 356. 
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Instruction to disregard answer to* 
h 3 niK>thetical question where basic 
faots found not true see supra ^ 
810. 

3L Iowa—^International Harvester 
Co. of America v« Chicago, M. dr 
St. P. Ry. Co., 172 N.W. 471, 186 
Iowa 86. 

38. Iowa—Sutton v. Moreland, 242* 
N.W. 76, 214 Iowa 887, 

64 C.J. p fill note 75. 

33. Ga—^Pink v. Ash, 24 S.K. 976, 

99 Ga 106. 

Tex,—Tolivar v. Howth, Civ.App., 

100 S.W.2d 1090, error dismissed. 

3A Iowa—Jones v. IT. S. Mutual Ac¬ 
cident Assoc., 61 N.W. 485, 92 Iowa 
652. 

64 C.J. p 611 note 77. 

35b Ala—Vamon v. Nabors, 66 So.. 

598, 189 Ala 464. 

64 aJ. p 611 note 78. 

36. Conn.—Seymour v. Harvey, 11 
Conn. 275. 

N.H.—Colby V. Avery, 40 A2d 8«41, 93 
N.H. 250. 

37. Ala—^Russell v. Bush, 71 So.. 
397, 196 Ala 369. 

64 C.J. p 611 note 80. 
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before it was withdrawn.^* It is not necessary ex¬ 
pressly to take from the consideration of the jury 
evidence that had been admitted during the trial 
on some issues raised by the pleadings but not sub¬ 
mitted in the charge;®® and the court need not 
instruct to disregard hearsay evidence admitted 
without objection.^® It has been held not error to 
refuse to withdraw evidence of a custom not ma¬ 
terial to recovery, and on which the cause of action 
was not foiinded.^1 There is no duty to instruct 
the jury to disregard competent and material testi¬ 
mony.^® 

Evidence offered hut not admitted. The court 
may refuse to instruct the jury that they are to dis¬ 


regard evidence that has been offered but not admit¬ 
ted.*® Such a charge is equivalent to a reminder 
to the jury that they had been sworn to render their 
verdict according to the evidence and is unneces¬ 
sary,** but the conduct of counsel in offering the 
evidence may be so clearly unwarranted and inex¬ 
cusable as to make an instruction to disregard it 
necessary.*® 

In determining necessity for an instruction to dis¬ 
regard evidence as insufficient to establish an tissue, 
the testimony should be considered as on a demurrer 
to the evidence.*® 

Test of proper refusal of instruction. In deter¬ 
mining whether a requested instruction withdrawing 


38. Ala.—Russell v. Bush, supra. 

39. Iowa.—Watson v. Des Moines 
Ry. Co., 261 N.W. 81, 217 Iowa 
1194. 

Mass^—Crowley v. Swanson, 1S6 N.B. 
46, 283 Mass. 82. 

Mo.—Ozias V. South Side Bank of 
Kansas City, App., 128 S.W.2d 283. 
Tex,—Grulf, C & S. F. Ry. Co. v. Con¬ 
ley, Civ.App., 236 aw. 521, revers¬ 
ed on other grrounds, Com.App., 
252 S.W. 737, aSQrmed 260 S.W. 661, 
113 Tex. 472, 32 A.L.R. 1183. 
gleadlngs read eouAag txlal 
Where defendants* attorney, in di¬ 
rect examination of defendant, re¬ 
ferred to, and read part of, answer, 
hut it did not appear that jury could 
have been confused and led to mis¬ 
take the pleadingrs for evidence, re¬ 
quested instruction that pleadings 
could not he considered as evidence 
was unnecessary.—Browning v. Nest¬ 
ing, Tex.Civ.App., 219 S.W.2d 712, 
refused no reversible error. 

40. Tenn.—^Boston Marine Ins. Co. v. 
Scales, 49 S.W. 743, 101 Tenn. 628. 

41. Mo.—Groves v. Great Rastem 
Casualty Oo., 246 aW. 1002, 212 Mo. 
App. 316. 

64 C.J1. p 611 note 84. 

Use of porttoa. ef street 
In pedestrian’s action for injuries 
sustalxied in crossing street at point 
not dedicated as crossing, refusal of 
mstiuction not to consider testimony 
tiding to establish custom of using 
lk>rtion of street on which pedestrian 
was attempting to cross as crossing 
was error.—Huey & Phllp EEardware 
Co. V. McNeil, Tex.Civ.App., Ill S. 
W.2d 1205, error dismissed. 

42. Ind.—American Bmployers* Ins. 
Co. V. Cornell, 76 NJBLhd 562, 225 
Ind. 559—Pierce v. demena, 46 N. 
R.2d 836, 11$ Ind.App. 65. 

Iowa.—Storheck v. Fridley, 38 , N.W. 
2d 163, 240 Iowa 879—Skalla v. 
Daeges, 16 N.W.2d 638, 234 lowai 
1260—Merritt v. Leuck, 2 N.W.2d 
49, 231 Iowa 777. 

Md.—Singleton v. Roman, 72 A.2d 
706, 195 Md. 241. I 


Mass.—Jones v. Hayden, 37 N.R.2d 

243, 810 Mass. 90—Campanale v. 
Metropolitan Life Ins. Co., 194 N.E. 
831, 290 Mass. 149, 97 A.L..R. 1282. 

Miss.—Gulf, Mobile & Northern R. 
Co. V. Weldy, 14 So.2d 340, 196 
Miss. 346. 

Mo.—^Bumeson v. Zumwalt Co., 159 
S.W.2d 605, 349 Mo. 94—Ellis v. 
K an s as City Public Service Co., 
App.. 203 S.W.2d 475—Utterback 
V. New York Life Ins. Co., App., 
191 S.W.2d 421—Billingsley v. Kan¬ 
sas City Public Service Co., 191 
S.W.2d 831, 239 Mo.Apip. 440—Lew¬ 
is V. National Bellas Hess, App., 
162 S.W.2d 674—Tunget v. Cook. 
App., 94 S.W,2d 921—^Young v. Sin¬ 
clair Refining Co., App., 92 S.W.2d 
996—J. A. Tobin Const. Co. v. Da¬ 
vis, App., 81 S.W.2d 474. 

Okl.—Gulf Oil Corp. v. Lemmons, 
181 P.2d 568, 198 OkL 596. 

Pa.—Rigberg v. Truskey, 23 A.2d 

244, 146 Pa.Super. 509. 

Tex.—^Texas Emp. Ins. Ass’n v; Har¬ 
rison, CIV.APP., 207 S.W.2d 168, 
refused no reversible error—Now¬ 
lin V. Denton County, Clv.App., 200 
S.W.2d 865—-State v. Abbott Loan 
Service, Civ^App., 195 S.W.2d 416, 
refused no reversible error—Davis 
V. Dowlen, CivJLpp., 136 S.W.2d 
900. error dismissed, judgment cor¬ 
rect—South Texas Coaches v. East- 
land, CivA.pp., 101 S.W.2d 878, er¬ 
ror dismissed. 

Va.—Chandler v. Russell, 180 S.B. 
313, 164 Va. 318. 

Wash.—Luna v. Seattle Times Co., 
69 P.2d 768. 18$ Wash. 618, 106 
A.L.R. 982. 

64 C.J. p 612 note 85« 

Besson for rule 

Where medical expert testified 
that he considered objective symp¬ 
toms only in making diagnosis, 
that his conclusions were not based 
on subjective symptoms, refusal to 
instruct jury that, if phj^clan’s tes¬ 
timony was based on statements 
made to him by patient to any ex¬ 
tent, they should not consider it, 
was proper, since It was duty pf 
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court, not the jury, to pass on ad¬ 
missibility of testimony.—^Hlcks v- 
Brown. Clv.App.. 128 S.W.2d 884, 
modified on other grounds 161 S.W. 
2d 790, 136 Tex. 899. 

Qnesrtloa of oredlbiUty 
Refusal to instruct jury to disre¬ 
gard testimony of nurses concerning 
statements made by decedent dur¬ 
ing her last illness, on ground that 
such statements were made during 
period when decedent was mentally 
incompetent, was not error in ab¬ 
sence of a showing that the state¬ 
ments attributed to the decedent 
were made during a period of irra¬ 
tionality, since the matter was one 
of credibility rather than admissibil¬ 
ity.—^In re Superior’s Estate, 800 N. 
W. 393, 211 Minn. 108. 

Tegttmoay not in Irreconcilable oon. 
lliot 

In china salesman’s action against 
dry goods corj>oration for injuries re¬ 
ceived when dry goods salesman 
drove dry goods corporation’s auto¬ 
mobile into ditch when he fell asleep, 
instruction on rejection of irreconcil¬ 
ably conflicting evidence with respect 
to china salesman’s testimony on 
former trial that he knew nothing 
of working arrangement under which 
he traveled with dry goods salesman 
and testimony on second trial that 
dry goods corporation had no control 
over him was properly refused, since 
testimony was not in irreconcilable 
conflict.—Rlce-Stlx Dry Goods Co. v. 
Self, 101 B.W.2d 182, 20 TennA^pp. 
498. 

48, Ind.—Pfaffenhack v. Iiake Shore, 
etc., R. Co.. 41 N.B. 680, 142 Ind. 
246. 

64 C.J. p 612 note 86. 

44. IndL—^Pfaffenhack v. Lake Shore, 
etc., R. Co., supra. 

45. Tex.—Holliday Creamery Co, v. 
Haney, ClvApp., 283 S.W. 938. 

46. Va.—^Maury Dove Co. v. New 
River Coal Oo., 143 S.E. 817, 150 
Va. 796. 

Demurrer to evidence see supra i§ 
225-236. 
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e\'i<ience from the jury's consideration was properly 
refused, the real test is, whether in the light of the 
entire charge the jury was fully and correctly in¬ 
structed on all the material issues in the case.*^ 

§ 314. -Circumstantial Evidence 

In some Jurisdictions it Is necessary or proper for 
the. trial court to instruct on circumstantial evidence, 
while In others such instructions are not necessary. 

Although it has been held that it is not necessary 
to instruct on circumstantial evidence,^® subject to 
the requirement in some jurisdictions of a request 
therefor, as considered infra §§ 390-393, one relying 
on circumstantial evidence is entitled to a charge 
that it may be considered^® and a statement as to 
its force and effect.50 The instruction is not neces¬ 
sary, however, if the case does not rest on cir¬ 
cumstantial evidence, although there may be some 
in it,^^ and it has been held that such an instruction 
may be refused where the case is submitted on spe¬ 
cial issues.52 

§ 315. Credibility of Witnesses 

a. In general 

b. Character and intelligence of witness 

c. Falsus in uno, falsus in omnibus 

d. Inconsistent and conflicting statements 

e. Interest of witness 


a. In General 

Although the trial court has conaiderabla discretion 
in giving or refusing the ordinary instruction on the cred¬ 
ibility of witnesses, it is ordinarily the duty of the court 
to give instructions laying down general rules for the 
guidance of the jury in determining the credibility of 
witnesses. 

Although the trial court has considerable discre¬ 
tion in giving or refusing the ordinary instruction 
on the credibility of the witnesses,5® subject to 
the requirement in some jurisdictions of a request 
therefor, as discussed infra §§ 390-393, it is ordi¬ 
narily the duty of the court to give instructions 
laying down general rules for the guidance of the 
jury in determining the credibility of witnesses.®^ 
Thus, the court should instruct the jury that in 
determining the credibility of a witness they should 
consider his appearance,^6 conduct on the stand,®® 
demeanor,®^ bias or prejudice,®® opportunity for 
observation,®® means of knowledge,®® and the rea¬ 
sonableness of his testimony.®^ 

On the other hand, while the jury have not the 
benefit of appearance, bearing, and manner of a 
witness testifying by deposition, they should not be 
invited to indulge presumptions against such testi- 
mmj because of this,®® or because the witness is 
a nonresident and cannot be prosecuted within the 


47. Mo.—Schulte v. Basler, App., 185 
S.W.2a 320—Shipper v. Dr. G M. 
Coe, IRC., App., 174 S.W.2d 887, 

48. Conn.—^Notarfrancesco v. Smith, 
184 A. 151,105 Conn, 49. 

64 GJ. p 612 note 91. 

In criminal prosecutions see Crim¬ 
inal Law § 1250. 

Sufficiency of instruction as to cir¬ 
cumstantial evidence see infra S 
860. 

48. Tex.—Zuri<dx General Accident 
& Liability Ins. Co. v. Johnson, Civ. 
App., 202 S.W.2d 268. affirmed 205 
aw.2d 358, 146 Tex. 232—Hicks 
V. Frost, Civ.App., 195 S.W.2d 606, 
refused no reversible error—Brazos 
Biver Conservation & Reclamation 
List. V. Harmon, 178 S.W.2d 281, 
error refused—^Musslewhlte v. Al¬ 
len, ClvJ^p., 127 S.W.2d 970—West 
V. Cashin, Clv.App., 88 S.W.2d 1001, 
error dismissed. 

64 GJ. p 612 note 93. 

50l Vt.—Gero v. John Hancock Mat 
Life Ins. Co., 18 A.2d 154, 111 Vt 
462. 

64 GJ. p 612 note 94. 

6L Wash.—Roberts v. Port Blakely 
MiU Co., 70 P. Ill, 80 Wash. 26. 

5^ Tex.—Johnson v. Zurich General 
Accident & Liability Ins. Co., 206 
S.W.2d 363, 146 Tex. 282—Mass v. 
Mass, Civ.App., 224 S.W.2d 2«0, af¬ 
firmed 228 S.W.2d 130, 149 Tex. 41. 

88 GJ.S.—63 


83i n.S.—Hmanuel v. Kansas City 
Title & Trust Co., GGA.MO., 127 
F.2d 175. 

Mo.—Hamre v. OonFer, 209 S.W.2d 
242, 857 Mo. 497—^Rupp v. Guard¬ 
ian Life Ina Co. of America, App., 
170 S.W,2d 128—Golden v. Onerem, 
App., 123 S.W.2d 617—Humphreys 
V. Chicago, M.. St P. & P. R. Co., 
App., 83 S.W.2d 586. 

64 C.J. p 612 note 97. 

Form, requisites, and sufficiency of 
instruction see infra §{ 863-365. 
Propriety of instruction see supra 
S 276. 

Where there was a direct confiict 
in evLdeiicek trial court was justified 
in giving instruction on the credibil¬ 
ity of witnesses.—^Reger v, Nbwotny, 
Mo., 226 S,W.2d 596—Woehler v. 
City of St LK>ui^ 114 S.W.2d 985, 
842 Mo. 287— 'B. G Robinson Lrim- 
ber Co. v. Cottonseed Delinting Corp., 
App., 207 S.W.2d 68—Conway T. Kan¬ 
sas City Public Service Co., 125 S.W. 
2d 985, 284 Mo.App. 596, certiorari 
quashed State ex Ka nsas City 
PubHc Serrtoe Oa, v. Shaixu 184 & 
W.2d 58, 846 Mo. 548—Owmis* Es¬ 
tate T. Owens, MoJipp., 197 S.W.2d 
159. 

54. R.L—Callan Const Co. v. Maiv 
tin, 20 A.2d 582, 67 R.X. 20. 

64 GJ. p 612 note 99. 

Statutory provisions 
The code section authorizing in- 
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struction that testimony of an ac- 

oomplioe should be viewed with dis¬ 
trust is constitutional.—Conger v. 

Whita 158 P.2d 415, 69 CaLApp.2d 

28. 

55. N.H.—Bernier v. Nute, 94 A. 509, 
77 N.H. 568. 

56. N.C.—Ferebee v. Norfolk-South¬ 
ern R. Co., 83 S.E. 360, 167 N.G 
290, affirmed 86 S.Ct 781, 238 TJ. 
S. 269, 59 L.Ed. 1303. 

57. Ala.—Penney v. McCauley, 57 
So. 510. 8 AlaApp. 497. 

N.G—Ferebee v, Norfolk-Southern 
R. Co., 88 S.E. 860, 167 N.G 290, 
affirmed 35 S.Ct 781, 288 GS. 269, 
59 L.Ed. 1303. 

58. Ala.—Birmingham Ry., Idght db 
Power Co. v. Glenn, 69 So. Ill, 
179 Ala. 268. 

64 GJ. p 612 note 6. 

66. Pa.—Wlndlo ▼. Davis, 118 A. 508, 
275 Pa. 23. 

Pa.—^Bockelcamp v. La<daLWBnifea db 
W. V. R. Co., 81 A. 98. 232 Pa. 66. 

60. N.G—^Ferebee v. Norfolk-South¬ 
ern R. Co., 88 S.E. 860, 167 N.G 299, 
affirmed 85 S.Ct 781, 288 UB. 269, 
59 L.Ed. 1803. 

61. N.H.—Bernier v. Nute, 94 A. 509, 
77 N.H. 668. 

92, Ala.—^HuOkaby v. McConnon & 
Co., 105 So. 886, 218 Ala. 631. 
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State for perjury in another state.®^ An instruction 
on the credibility of witnesses is not appropriate 
where there is no conflict in the evidence.®^ When 
the circumstances warrant, the court should instruct 
that as a matter of law the testimony of a wit¬ 
ness is incredible,®^ but it is not ordinarily neces¬ 
sary to give instructions tending to cast suspicion or 
doubt on the testimony of any particular witness,®® 
or to comment on all the circumstances tending, in 
the one way or the other, to discredit or corroborate 
the positive evidence of the witnesses.®^ 

The presiding judge is not bound, when the testi¬ 
mony is conflicting, to give an instruction based 
on an assumption of the credibility of particular 
witnesses.®® There is no need to comment on the 
failure of a witness* memory in the absence of a 
showing that imusual incidents occurred at the time 
in question;®® and there is no duty to give an in¬ 
struction that a party producing a witness at the 
trial of a cause thereby vouches for his veracity.^® 
The court is not required to instruct that the jury 
need not believe incredible testimony.^i Where the 
evidence discloses physical facts tending to im¬ 
peach the testimony of a witness, the court is not 


88 C.J.S. 

required to instruct the jury that they cannot dis¬ 
regard the testimony of an unimpeached witness un¬ 
less there is reasonable ground for so doing,7® al¬ 
though such an instruction is essential where the 
witness is unimpeached.^® It is proper to instruct 
that it is the duty of the jury to reconcile, if pos¬ 
sible, all of the evidence, and not needlessly to im¬ 
pute perjury to any of the witnesses.'^^ 

h. Character and Intelligence of Witness 

The court should Instruct the Jury that In weighing 
the testimony they have a right to consider the char¬ 
acter and reputation of the witnesses. 

The court should instruct the jury that in weigh¬ 
ing the testimony they have a right to consider the 
character and reputation of the witnesses and so, 
where there is evidence on which to base the charge, 
the court must on request, as considered infra §§ 
390-n393, charge that if the jury find from the evi¬ 
dence that a witness is a person of bad moral char¬ 
acter,*^® or that he is a hired witness,this should 
be considered in determining the weight to be given 
to his testimony. The jurors need not be told that 
in weighing the evidence they might or should take 


63. Ala.—Huclcaby v* McConnon & 
Co.» aupra. 

Necessity of instruction as to de¬ 
termination of weisrlit and sufficien¬ 
cy of testimony in deposition see 
supra f 310. 

64. Mo.-—Rupp V. Guardian Life Ins. 
Co. of America, App., 170 S.W.2d 
123—^Missouri Steel & Wire Co. v. 
lldmonds & Allgrler, 13$ S.W.2d 118, 
284 MOA.PP. 1028. 

65. N.T.—Haggrlund v. Erie R. Co., 
103 N.B. 770, 210 N.T. 46. 

64 aj. p 612 note 12. 

66. IT.S.—Joraensen v. York Ice 
chlnery Corp., C.C.A.N’.T., 160 P, 
2d 432, certiorari denied 68 S.Ct 
69, 832 U.S. 764, 92 L.Bd. 849— 
De Soto Motor Corporation v. 
Vann, aaA.N.M., 66 P.2d 763, 

Wia—^MoKeon v. Chicago, etc., R. 
Co.. 69 N.W. 175, 94 Wis. 477, 59 
Ain.S.R. 910, 35 Ii.R.A. 252. 
Znstnofelons erroneous or prop, 
erly refused 

(1) In action to recover on Insur¬ 
ance policy it was error to instruct 
the jury that the testimony of pri¬ 
vate detectives should be looked on 
with suspicion and distrust— 
Schwartz v. Prudential Ins. Co. of 
America, 21 !N'.Y.S.2d 63, 259 App. 
Div. 1052. 

(2) Where pedestrian struck by 
automobile testified he looked but 
saw nothing, charge that testimony 
of person that he looked but did not 
see approaching automobile which 
he must have seen had he looked may j 


be found not worthy of consideration 
was properly refused.—Nieholaldes v. 
Wallace, 169 A. 874, 86 N.H. 466. 

(3) Request to charge that Jury 
consider bias and prejudice in de¬ 
termining value and weight griven to 
evidence of certain named parties 
was properly refused where so to 
charge would have unduly drawn 
jury's attention to those partiea— 
School V. Sterkel, 189 N.E. 15, 46 
Ohio App. 389. 

67. N.J.—^Faulkner v. Paterson R. 

Co., 46 A. 765, 66 N.J.Law 766. 
Empeachmeut by disproof of facts 

VThere court charged that a wit¬ 
ness may be impeached by proof of 
contradictory statements previous¬ 
ly made by him as to matters rele¬ 
vant to his testimony and to the 
case but that final credit to be given 
the testimony of a witness whether 
impeached in that manner or by any 
other method was for the jury in 
exercise of its right to pass on cred¬ 
ibility of the witnesses, failure to 
charge In addition that a witness 
may be impeached by disproving the 
facts testified to by him was not 
error.—^Powell v. Jarrell, 16 S.E.2d 
198, 66 OaApp. 453. 

XmpeaoluneiLt by oontradiotory state¬ 
ments 

Refusal to Instruct to effect that 
if witness had been impeached by 
proof of contradictory statements, 
that should be taken Into conslderap 
tion in determining value of witness's 
testimony, was not error especially 
in view of fact that both attorneys 

834 


in their argument to jury discussed 
matters of impeachment and that in¬ 
struction only told what should be 
entirely apparent to an intelligent 
person.—Grib v. Chicago Transit 
Authority, 98 NJB.2d 400, 343 IlL 
App. 268. 

68. Mass.—Ooombs v. New Bedford 
Cordage Co., 102 Mass. 572, 8 Am. 
R. 506. 

68. Conn.—Glddings v. Honan, 159 
A. 271, 114 Conn. 473, 79 A-KR. 
1215. 

64 C.J. p 613 note 16. 

7<L Okl.^Polsom-Morris Coal Min¬ 
ing Co. V. Dillon, 162 P. 696, 65 
Okl. 22. 

71- Va—Virginia Ry. & Power Co. 

V. Hill, 91 S.E. 194, 120 Va 897. 

64 C.J. p 613 note 18. 

78. Mina—Weber v, McCarthy, 7 
N.W.2d 681, 214 Minn. 76. 

78- Minn.—Weber v. McCarthy, su¬ 
pra 

74. Vt.—Ackerman v. Kogut, 84 A. 
2d 181, 117 Vt 40. 

75. N.C.—Perebee v. Norfolk-South¬ 
ern R. Co., 83 S.E. 860, 167 N.C 
290, affirmed 86 S.Ot 781, 238 U.S. 
269, 59 Li.Ed. 1803. 

Propriety of Instruction see supra 

5 276. 

76. Pa.—Weiss V. London Guaranty 

6 Accident Co., Limited, of Lon¬ 
don, 124 A. 472, 280 Pa 325. 

64 C.J. p 613 note 22. 

77- Mich.-People v. Rice, 61 N.W. 
640, 103 Mich. 860. 
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into consideration the intelligence or lack of in¬ 
telligence on the part of the witnesses, or the 
probability or improbability of their testimony.^s 
The court may refuse to instruct that the convic¬ 
tion of a witness of the crime of perjury is a mere 
nullity, where the judgment of conviction has been 
reversed on appeal, since this is a matter of com¬ 
mon knowledge,80 Where it has been established 
that a witness has been suspended from the prac¬ 
tice of law, the jury should be instructed that this 
may be considered on the question of his credibili- 
ty.8^ 

a Falsns in Uno, FsOsus in Onmibns 

The necessity of giving an Instruction authorizing the 
Jury entirely to disregard testimony of a witness testify¬ 
ing falsely to a material fact rests largely In the dis¬ 
cretion of the court, but, where warranted by the evi¬ 
dence, In some jurisdictions it must be given. 

The necessity of giving an instruction authorizing 
the jury entirely to disregard testimony of a wit¬ 
ness testif 3 ring falsely to a material fact rests 
largely in the discretion of the court*^ Such an 
instruction is not one which should be given as a 
matter of course,®* but, where it is warranted by 
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the evidence, according to the rule of some cases 
the court is bound to give it.*^ Before such an 
instruction is required to be given in any case, there 
must be evidence that a witness willfully testified 
falsely on a material issue before the court.*® 

The instruction is always calculated to intimate 
that, in the opinion of the court trying the case, 
some of the witnesses had testified falsely,*® and 
should, therefore, it has been said, ordinarily not 
be given.*7 It should never be given unless the 
trial judge strongly suspects that willful false swear¬ 
ing has been done in the case ;** but, where there is 
palpable false swearing in the case, either party 
so requesting is entitled to it,** and it is proper 
to give it where there is a sharp conflict in the 
evidence.** The instruction has no place where the 
witnesses were not tesifying as to facts but merely 
giving their opinions as experts.*^ 

Corroboration. An instruction that, if the jury 
believes that a witness has been successfully im¬ 
peached, his testimony may be disregarded, unless 
it has been corroborated by other credible evidence, 
has been held improper.** It has been held that 
an instruction that, if the jury believe a witness 


78t Ga.—George v. McCurdy, 157 S. 
K 219, 42 Ga.App. 614. 

79. Ga.—George v. McCurdy, supra. 

aa Cal.—Davis V. McNear, 36 P. 
105, 101 Cal. 606. 

81. N.T.—^Batease v. Dion, 90 N.T. 
8.2d 851, 275 App.Div. 451. 

82. TJ.S.—Dmanuel v. Kansas City 
Title & Trust Co., C.C.A.M 0 ., 127 
P.2d 176. 

Cal.—^Huber v. Henry J. Kaiser Co., 
162 P.2d 698, 71 CalA.pp.2d 278. 

Mo.—Carver v. Missouri-Kansas-Tex- 
as R. Co., 245 S.W.2d 96, 862 Mo. 
897—Keyton v. Missouri-Kansas- 
Texas R. R., App., 224 S.W.2d 616 
—Quadlander v. Kansas City Pub¬ 
lic Service Co., 224 S.W.2d 396, 240 
Mo.App. 1134—^Pasnie v. Stott, App., 
181 S.W.2d I'Ol—Kisenbarth v. 
Powell Bros. Truck Lines, 125 S. 
W.2d 899, 235 MoApp. 442, cer¬ 
tiorari quashed State ex reL Pow¬ 
ell Bros. Truck Lines v. Hostetter, 
187 S.W.2d 461, 345 Mo. 915— 
Carl V. Ellis, App., 110 S.W.2d 
805—^Marden v. Radford, 84 S.W. 
2d 947, 229 Mo.App. 789. 

N.J.—^Hargrave v. Stockloss, 21 A 
2d 820, 127 N.J.Law 2’62. 

Pa.—^Megllss v. Bartoletta, CoulPL, 
94 Pittsb.Leg.J. 431, affirmed 48 A 
2d 18, 159 Pa.Super. 808. 

64 C.J. p 618 note 28. 

Form, requisites, and sufficiency of 
Instruction see infra 5 864. 

Propriety of Instruction generally 
see supra 8 276. 


Absence of instruction on material 
facts 

(1) Matters material to a law suit 
should be made known to a Jury 
before cautionary instructions di¬ 
rected to jursT^s right to measure val¬ 
ue of testimony of each witness 
are given.—Schneidennan v. Inter¬ 
state Transit Lines, 81 N.E.2d 861, 
401 DL 172. 

(2) Refusal of trial court to In¬ 
struct that if any witness knowings 
ly and wilfully testified falsely to 
any facts material to the issues, 
jury would have right to disregard 
testimony of such witness, was not 
error, where there was no instruc¬ 
tion telling jury what facts were 
material to the issues.—^Banlon v. 
Lindberg, 48 !^TJE1.2d 785, 819 HL 
App. 1. 

Oharge held authorised 

Gfu—^Beardsley v. Suburban Coach 
Co., 68 S.E.2d 911, 83 Ga.App. 88L 

83. Mass.—Kelley v. City of Boston, 
6 N.B.2d 371, 296 Mass. 463. 

Miss.—^Metropolitan Life Ins. Co. v. 
Wright, 199 So. 289, 190 Miss. 58. 
followed in Metropolitan Life Ins. 
Oo. V. Larkin, 199 So. 293. 

Mo.—^McCarthy v. Metropolitan Life 
Ins. Co., App., 90 S.W.2d 158— 
Marden v. Radford, 84 S.W.2d 947, 
229 MoApp. 789. 

64 C.J. p 613 note 29. 

SA Mont—Hageman v. Arnold, 254 
P. 1070, 79 Mont 9L 
64 C.J. p 613 note 3L 
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85. Neb.—Heineman v. Wilson, 271 
N.W. 846. 132 Neb. 159. 

N.J.—Coleman v. Public Service Co¬ 
ordinated Transport 199 A 772, 
120 N.J.Law 884. 

Pa.—Baker v. Crystol, 188 A 174, 
824 Pa. 388. 

86. Mo.—Oliver v. City of Vandalia, 
App., 28 S.W.2d 1044. 

64 C.J. p 618 note 82. 

87. Mo.—Oliver v. City of Yanda- 
lia, supra—Farmers' State Bank 
y. Miller, App., 26 S.W.2d 863. 

88. Mo.—^Marden v. Radford, 84 S. 
W.2d 947, 229 MoApp. 789. 

64 C.J. p 618 note 84. 

89. Mont—Hageman T. Arnold, 254 
P. 1070, 79 Mont 9L 

S.D.—Cox V. General Motors Accept¬ 
ance Corporation, 241 N.W. 609, 59 
SJ:>. 588. 

90. Mo.—^Bellovich v. Griese, 100 S. 
W.2d 261—^McCarthy v. Metropoli¬ 
tan Life Ins. Co., App., 90 S.W.2d 
158—^Pappas Pie & Baking Co. v. 
Stroh Bros. Delivery Co., App., 67 
S.W.2d 798. 

91. Mo.—'Kansas City v. Boruff, 248 
S.W. 167, 295 Mo. 28. 

98. IlL—^Meling v. Kllmczuk, 108 N. 
R2d 920, 848 HLApp. 886—Zoeller 
V. Schmitz, 172 IlLApp. 167—Lie- 
serowitz v. West Chicago St. R. 
Co., 80 HI.App. 248—Komazsewska 
V. West Chicago St R. Co., 76 HI. 
App. 866. 

Iowa.—^Main v. Ellsworth, 23 N.W. 
2d 429, 237 Iowa 970. 
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has testified falsely in a material matter they may 
disregard his entire testimony, need not make an 
exception in favor of such portion thereof as is 
corroborated.^^ 

d. Inconsistent and Oonflictijig Statements 

Although the giving of such an Instruction Is not 
mandatory, in a proper case the court should charge that 
the Jury may consider, in determining the credibility of a 
witness, conflicting or contradictory statements he has 
made about material facts in the case. 

Although the giving of such an instruction is not 
mandatory,®^ in a proper case the court should 
charge that jury may consider, in determining 
the credibility of a witness, conflicting or contra¬ 
dictory statements he has made about material facts 
in the case;^^ but the party or witness must be 
given the benefit of any explanation he offers of the 
discrepancy,®® and, where his attention was not 
directed to the discrepancy, no instruction thereon 
is required.®*^ Where a written statement by plain¬ 
tiffs* chief witness is introduced contradicting his 
testimony, the duty of the court is limited to calling 
the attention of the jury to the discrepancy, and 
cautioning them as to their duty in passing on his 
credibility.®® The fact that the testimony of a 
witness is materially different from that given by 
him on a former trial of the case does not require 
the court to instruct the jury that they can base 
no finding on his testimony.®® 


6. Interest of Witness 

Where there le evidence which would warrant the 
giving of the Instruction, the court should instruct the 
Jury on the credibility of the testimony of an interested 
witness. 

Subject to the requirement, in some jurisdictions, 
of a request therefor, as discussed infra §§ 390-393, 
where there is evidence which would warrant the 
giving of the instruction,l the court should instruct 
the jury on the credibility of the testimony of an 
interested witness,® and error in refusing such an 
instruction is not cured by a general instruc¬ 
tion that the jury are the judges of the credi¬ 
bility of the witnesses and the weight to be 
given to the testimony of each,® or by an instruc¬ 
tion that the jury are to use their common sense 
and experience with respect to the credibility of 
witnesses.^ In giving an instruction on the credibil¬ 
ity of interested witnesses the court should not 
single out any particular witnesses,® but should 
instruct the jury as to who are interested witnesses.® 

Although it has been said that there is no legal 
presumption against the testimony of the servants or 
agents of a party because they are such servants 
or agents, and an instruction that defendant’s wit¬ 
nesses must not be given any less weight because 
of that fact is wholly unnecessary,*^ in some jurisdic¬ 
tions it is held that the court should instruct that 
the jury have no right to disregard the testimony of 
any witness simply because he is an employee of 


98. San.—Burgess v. Alcorn, 90 P. 
289, 76 Kan. 736. 

94. NJSL —Kimball v. Dwyer, 36 A. 
2d 113, 97 N.H. 304. 

96. Ala.—^Local 204 of Textile W^oUc- 
ers Union of America v. Ricliard- 
son, 15 So.2d 673. 245 Ala. 37. 

Ga.—^Hall r. Burpee, 168 S.K. 89, 176 
Oa. 270—^Nleuwstraten v. Atlantic 
Ooast Una TL Go., 29 S.E.2d 666, 
70 Ga.App. 800. 

HI.—Hugrbes V. Hedendorp, 13 
2d 1015, 294 niJlpp. 424. 

N.Y.—Bobinson v. Eauitable Life 
Assur. Soc. .of U. S., 280 N.X.S. 
77, 165 Mlsa 688. 

64 CJ, p 614 note 41. 

XnetnxofelottB lield proper 

Charge that there had been some 
evidence introduced tending to show 
that witnesses testified dliferently 
on previous trial and that, if it had 
been established that any witness 
had so testified, Jury might deter¬ 
mine whether or not to believe wit¬ 
ness, was not error.—Clay v. Clay, 
176 S.m 61. 49 GaA.pp. 802. 

86. Ala.—Louisville, etc., R. Co. v. 
Hurt, 18 So. 180, 101 Ala 84— 
Marx V. LeinkaulC 9 Sa 818, 98 
lAla 461 


97. Pa—^Moyer v. Pennsylvania B. 
Co„ 98 A. 282, 247 Pa 210. 

64 C.jr. p 614 note 43. 

98. Pa—^Danko v. Pittsburg Rys. 
Co., 79 A- 511, 230 Pa 296. 

99. U.S,—^Texas Co. v, Pensacola 
Maritime Corporation, C.C.A.Fla, 
800 F. 61. 

1. Pa—^Park v. Beaver Valley Trac¬ 
tion Co., 106 A. 106. 262 Pa 661. 

64 CJ. p 614 note 47. 

.SL HL—^McCormack v. Friel, 68 N.B. 

2d 784, 827 ULApp. 208. 

64 C.J. p 614 note 48. 

Conflict in testimony of witnesses 
Where there was a sharp conflict 
between testimony of plaintiff and 
defendant’s witness refusing instruc¬ 
tion with respect to credit to be giv¬ 
en any witness interested in result 
of suit as a party or otherwise was 
error.—Tazoo & M. V. R. Oow v. Al¬ 
exander, 179 So. 266, 182 Misa 654. 

3. U.S.—Denver City Tramway Co. 
▼. Norton. Colo., 141 P, 599, 78 C.C. 
A. 1. 

4. Ark.—^Lancashire Ina Co. v. Stan¬ 
ley, 62 S.W. 66, 70 Ark. 1. 

a Ohio.—Scholl v. Sterkel, 189 N. 
H. 16, 48 Ohio App. 889. 
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a N.T,—Stevens ▼. Rosenwasser, 
162 N.T.S. 989—Harris v. Fifth 
Ave. Coach Co.. 132 N.T.S. 743. 

64 C.J. p 614 note 51. 

Uedioal experts as dlsmterested wit¬ 
nesses 

Court’s charge to Jury that phy¬ 
sicians, some of whom testified for 
plaintiff and others for defendant, 
might all be considered disinterested 
witnesses was not error.—^Harrah v. 
Montour R. Oo., 184 A. 686, 821 Pa 
626. 

Agent of parly 

In action against landlord for In¬ 
juries sustained by tenant when heel 
caught in hole in floor, where wit¬ 
nesses were employees of agency 
managing property, and one prior to 
signing of lease allegedly made oral 
promises that premises would be re¬ 
paired and other was repeatedly giv¬ 
en notice of defect, court properly 
instructed that such employees were 
interested witnesses although land¬ 
lord had sold property at time of 
trial.—Noble v. Marx, 81 NJB].2d 40, 
29S K.T. 106. ' 

7m Okl.—^Thrasher v. St. Louis & S. 
F. R. Co., 206 P. 212, 86 Okl. 88. 
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one of the parties but such an instruction may be 
refused where there is nothing to indicate that the 
jury would disregard the testimony of any witness, 
and the court has instructed that the testimony of 
each witness should receive such credit as it seemed 
to be entitled to.® Where the testimony of an inter¬ 
ested witness is not opposed to probability, or is 
not suspicious, there is no necessity of submitting 
his credibility to the jury.i® It is not necessary to 
charge that, in considering the weight which the 
jury will give to the testimony of a witness, they 
can look to the fact, if it be a fact, that he is not 
interested in the result of the case.ii 

§ 316. Competency of Witness 

Ordinarily, the court should not Instruct as to the 
competency of a witness. 

Ordinarily, the court should not instruct as to the 
competency of a witness,^® but where a witness, ob¬ 


jected to by one of the parties, was allowed to testi¬ 
fy, the court reserving the right to exclude the 
testimony, it has been held to be the duty of the 
court to charge expressly on the competency of the 
witness.^® An instruction relating to the compe¬ 
tency of a party to testify to a transaction with a 
deceased person, which is the subject of the litiga¬ 
tion, has been held proper.^^ 

§ 317. Submission to Jury for Special Verdict 
or on Special Issues 

Where a case Is submitted to the Jury for a special 
verdict or on special Issues It Is unnecessary and errone¬ 
ous to Instruct the jury generally as to the law of the 
case, but Instructions as to general rules of law should 
be given as far as they are reasonably necessary to en¬ 
able the Jury to answer the special questions Intelligently 
and in accordance with the law. 

Where a case is submitted to the jury for a spe¬ 
cial verdict or on special issues it is unnecessary^® 
and erroneous^® to instruct the jury generally as 


& HI.—^McCormaxik v. Frlel, 63 N.E. 

2d 784, 827 HLApp. 208. 

64 C.J. p 614 note 68. 
fltnstniortlo&a properly refosed 

In action for injuries to policeman 
struck by taxicab, refusing instruc¬ 
tion that testimony of unimpeached 
witness for defendant should not 
be disregarded because he was an 
employee was not error where driv¬ 
er to whom Instruction was applica¬ 
ble was also a codefendant and there¬ 
fore much Interested in case.—Ck>on- 
ey V. Hughes, 34 K.E.2d 666, 810 HI. 
App. 871. 

9m Mich.—Hlntz v. Michigan Cent. 

R. Co., 104 N.W. 23, 140 Mich. 666. 
la H.T.—American Surety Co. of 
New York v. Palmer, 206 N.T.S. 
817, 211 App.Div. 172, reversed on 
other grounds 147 N.B. 869, 240 N. 
T. 68. 

11. Ala.—^Penney v. McCauley, 67 
So. 610, 8 Ala.App. 497. 

12. Miss.—^Metropolitan Life Ins. 
Co. V. Lambert, 128 So. 760, 167 
Miss. 769. 

64 C.J. p 616 note 67. 

13. Pa.—^Ross V. Espy, 5 Am.R. 894, 
66 Pa. 481. 

14. Mo.—^Love V. Richardson, App., 
61 S.W.2d 220. 

15. Tenn.—Walton t. Lyons, 6 
Tenn.App. 281. 

Tex.—EWorld Oil Co. v. Hicks, Civ. 
App., 76 S.W.2d 905, certified ques¬ 
tions answered 103 S.W.2d 662, 129 
Tex. 297. 

64 C.jr. p 615 note 61. 

Form, requisites, and sufficiency of 
instruction on special verdict or 
special Issues see inffa 9 872. 
Special interrogatories and findings 
see infra SS 626-678. 

10. Ohio.—^Landon v. Lee Motors, 


Inc.. 118 N.B.2d 147, 161 Ohio St 
62. 

Tex.—^Texas & N. O. R. Co. v. Crow, 
123 S.W.2d 649, 132 Tex. 466— 
Guthrie v. Texas Pac. Coal & Oil 
Co., 122 S.W.2d 1049, 182 Tex. 180 
—Dallas Ry. & Terminal Co. v. 
Ector, 116 S.W.2d 683, 181 Tex.^ 
606—Davis v. Clark, 106 S.W.2d 
190, 129 Tex. 620—Mayfield Co. v. 
Pepper, 108 S.W.2d 737, 129 Tex. 
307—Stokes v. Snyder, Com.App., 
66 S.W.2d 657—Vega v. Grleger, 
Civ. App., 264 S.W.2d 498, error 
granted—Carmichael v, Harrison, 
Civ.App., 165 S.W.2d 610—Helden- 
fels V. Montgomery, Civ.App., 157 
S.W.2d 998, error dismissed—Pitt¬ 
man V. Stephens, Civ.App., 163 S.W. 
2d 814, error refused—Maryland 
Casualty Co. v. Landry, Civ.App., 
147 S.W.2d 290, error dismissed. 
Judgment correct—City of Corpus 

^ Ghrlsti V. MoMurrey, Civ.App., 145 
S.W.2d 664, error dismissed. Judg¬ 
ment correct—^Taylor v. A. B. a 
Stores, Civ.App., 145 S.W.2d 294, 
error dismissed, Judgment correct 
—^Enterprise Co. v. Taylor, Civ. 
App., 142 S.W.2d 280—Whelan v. 
Henderson, Civ.App., 187 S.W.2d 
160, error dismissed. Judgment cor¬ 
rect—^tna Life Ins. Co. v. Allen, 
C1V.APP., 137 S.W,2d 78—totema- 
tional-^reat Northern R. Co. v. 
Acker, Civ.App., 128 S.W.2d 606, 
error dismissed. Judgment correct 
—Humble Oil & Refining Co. v. 
Owlngs, Civ.App., 128 S.W.2d 67— 
Ames V. Williamson, Civ.App., 126 
S.W.2d 68—^Breeding v. Naler, Civ. 
App., 120 S.W.2d 888, error dismiss¬ 
ed—City of Dublin v. Hicks, Civ. 
App., 120 S.W.2d 872—Traders & 
General Ins. Co. v. Holtzclaw, Civ. 
App., Ill S.W.2d 759, error dismiss¬ 
ed—Vetter V. Nicholson, CiwApp., 
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108 s.w.2a 1064—Americao Nat 
Ins. Co. V. Massengale, Civ.App., 
106 S.W.2d 873—Theobalt v. Wle- 
mann, Clv.App., 104 S.W.2d 589, ei^ 
ror dismissed—^Mitchell v. Heard, 
C1V.APP., 98 S.W.2d 832—Salt- 
mount Oil Corp. T. Imperial Crown 
Royalty Oorp., Civ.App., 98 S.W.2d 
418, error dismissed—Continental 
Oil Co, V. Barnes, Clv.App., 97 S. 
W.2d 494, error refused—Terrell 
Wells Health Resort v. Severeid, 
Clv.App., 96 S.W.2d 626—Connecti¬ 
cut General Life Ixpi. Co. v. Wai> 
ner, Clv.App., 94 S.W.2d 614, error 
refused—^Lamb v. Collins, dvJipp., 
93 S.W.2d 490—^McEwen v. Texas 
ft P. Ry. Co., Civ.App.,, 92 S.Vr.2d 
BO'S—Jasper County Lumber Co. of 
Texas v. Smith, Civ.App., 91 S.W. 
2d 884, error dismissed—Williams 
V. Rodocker, Civ.App., 84 S.W. 2d 
666—^lowa Mfg. Co. v. Baldwin, 
Civ.App., 82 S.W.2d 994, error dis¬ 
missed—Commercial Union Assur. 
Co., Limited, of London, England, 
V. Everidge, Civ.App., 72 S.W.2d 
811—Wutke V. Tolton, Civ,App., 71 
S.W.2d 649, error refused—^Pull¬ 
man Co. V. Berkman, Civ.App., 70 
S.W.2d 839—Powell Salt Water Co. 

V. Blgham, Glv.App., 69 S.W.2d 788 
—^Maryland Casualty Co. v. Mc- 
GUl, Clv.App., 69 S.W.2d 168-^. 
L. Brooks UudertaJking Co. v. West, 
Civ.App., 37 S.W.2d 1066—Trad¬ 
ers’ ft Gsneral Ins. Co. v. WUliams, 
Civ.App., 66 S.W.2d 780—^Texias ft 
P. Ry. Co. V. Short, Civ.App.y 32 
S.W.2d 995, error refused—First 
Nat. Bank v. Patty, CivA.pp., 62 
&W.2d 629—Cannon Ball Motor 
Freight Lines v. Grasso, Civ.App., 
69 S.W.2d 887, affirmed GrassO v. 
Cannon Ball Freight Lines, 81 S. 

W. 2d 482, 125 Tex. 164—Texas ft 
F. Ry. Co. Y. Hancock, Civ.App*» 
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to the law of the case, and a request for such a 
charge is properly refused but instructions as 
to general rules of law should be given as far as 
they are reasonably necessary to enable the jury 
to answer the special questions intelligently and 
in accordance with the law governing the subject.^^ 


Under a rule of procedure so providing, the trial 
court should give such explanatory instructions and 
definitions in connection with the special issues 
submitted that the jury may intelligently pass on 
the issues submitted;!^ and it need give only such 


59 S,W.2d 313, error refused—Mia- 
souri-Kansas-Texas R. Co. of Tex¬ 
as ▼. Salsman, Civ.App., 58 S.W. 
2d 1026, error dismissed—^Reliance 
Ins. Co. of Philadelphia v. ISTichols. 
Clv.App., 56 S.W.2d 479—Quanah, 
A. & P. Ry. Co. V. Rblen, Civ.App., 
65 S.W.2d 1060, error refused— 
City of Waco v. Rook, Civ.App., 55 
S.W.2d .649, error dismissed—James 
A. I>ick Co. V. Yanez, Clv.App., 55 
S.W.2d 600, error refused. 

17- Tex.—^Hawkins v. Collier, Civ. 
App., 235 S.W.2d 528—^Texas Bus 
Lines V. Whatley, Civ.App., 210 S. 
W.2d 626, refused no reversible er- 
roi>-Jrraders & General Ins. Co. v. 
Heath. Civ.App., 197 S.W.2d 130, ei> 
ror refused no reversible errors 
Dakan v. Humphreys, Civ.App., 190 
aw.2d 371—Panhandle & S. F. Ry. 
Co. V. Wisrsrins, Civ App., 161 S.W. 
2d 601, error refused—^Fenner v. 
American Sur. Co. of New York. 
Clv.App., 166 S.W.2d 279, error re¬ 
fused—^Hart V. Orels, Civ App., 156 
S.W.2d 997, error refused—^Texas 
Employers Ins. Ass’n v. Fowler, 
CivAppw, 140 S.W.2d 645, error re¬ 
fused-—Mauiitz v. Thatcher, Civ. 
App., 140 S.W.2d 303, error refused 
—Buferd T, Cole, Civ.App., 135 S. 
W.2d 146, error refused—^Wright 
Titus, Inc., V. Swafford, Civ.App.. 
133 S.W.2d 287—Ames v. William¬ 
son, CiVApp., 126 S.W.2d 63—^Ben¬ 
nett V. McErell, Civ. App., 125 
S.W.2d 701, modified on o-ther 
grounds 144 S.W.2d 242, 135 Tex. 
657—Cisco & N. B. Ry. Co. v. Mc- 
Charen, Civ.App., 118 S.W.2d 844 
—^Texas & P. Ry. Co. v. Heathlng- 
ton, av.Xpp., 115 S.W.2d 496—Cal¬ 
houn V. Baize, CivApp., 114 S.W.2d 
684—^Texas Coca Cola Bottling Co. 

V. Lovejoy, Civ.App., 112 S.W.2d 
203, error dismissed—City of Win¬ 
ters V. Bethune, Civ.App., Ill S.W. 
2d 797, error dismissed—Church v. 
Page^techer, CivApp., 104 S.W.2d 
72, error dismissed—Fort Worth. 
Sand & Gravel Co. v. Peters, dv.- 
App., 108 S.W.2d 407, error dls-. 
mlss^—Gavin v. Webb, Clv.App.. 
99 S.W.^d 372; dismissed for want' 
of Jurisdiction 101 S.W.2d 217, 128; 
Tex. ‘626—^Mitchell v. Heard, dv. 
App., 98 S.W:2d 832—Douglas v.i 
Skidmore, CivApp., 95 S.W.2d 533, 
error dismissed^—^Harris v. Thom-; 
ton*s Department Store, dv.App..i 
94 S.W,2d 849—^Maryland Casualty! 
Co. V. Bryant, CivApp., 84 S.W.2d: 
492, error dismissed—^Texas dtiee! 
Gas Co. V. Weller; CivApp., 76 S.; 

W. 2d '159, error disipissedr-rToila- 


bas V. Wing Chong, Clv.App., 72 S, 
W.2d 636—^Texas & P. Ry. Co. v. 
Rampy, Clv.App., 71 S.W.2d 387, er¬ 
ror dismissed—^Mahone v. Bowman, 
dv.App., 70 S.W.2d 323, error dis¬ 
missed—^Twaddell v. H. O. Wooten 
Grocer Co., CivApp., 68 S.W.2d 285, 
modified on other grounds 106 S. 
W.2d 266, 130 Tex. 42—Lewis v. 
Halbert, dv.App., 67 S.W.2d 430— 
Liberty Mut. Ins. Co. v. Boggs, 
dv.App., 66 S.W.2d 787, error dis¬ 
missed—^McAllister v. dty of 
Frost, dv.App., 62 S.W.2d 232^ 
Wichita County Water Improve¬ 
ment Dlst. No. 1 V. Pearce, Civ. 
App., 69 S.W.2d 183—Texas & P. 
Ry. Co. V. Foster, dvApp., 58 S. 
W.2d 557, error dismissed—Orange 
& N. W. R. Co. V. Harris, Civ.App., 
67 S.W.2d 931, 69 S.W.2d 217, re¬ 
versed on other grounds 89 S.W.2d 
978, 127 Tex. 18—Fidelity Union 
Casualty Co. v. Southwestern Bell 
Telephone Co., CivApp., 57 S.W.2d 
245—Texas & P. Ry. Co. v. Phillips, 
Civ.App., 66 S.W.2d 210, error dis¬ 
missed. 

64 C.J. p 616 note 62. 

Conduslvefiess of pleadings 

Requested instruction in connection 
with special Issues that plaintiff was 
bound by his pleadingrs and that Ju¬ 
ry must assume such facts as estah- 
lished in answering all Issues was 
properly denied where plaintiff tes¬ 
tified substantially in accordance 
with his pleadings.—Barron v. James, 
Civ.App., 198 S.W.2d 245, reversed on 
other grounds 198 S.W.2d 256, 145 
Tex. 283. 

18i Md.—^Mayor and City Council of 
Baltimore v. Perticone, 188 A 797a 
171 Md. 268. 

N.C.—Smith v. Kappas, 15 SJB2.2d 376, 
219 N.C. 850. 

Tex.—Pearson v. Doherty, 188 S.W.2d 
463, 148 Tex. 64—Seinnour v. Tex¬ 
as & N. O. R. Co., Civ.App., 209 S. 
W,2d 814, error refused—^Lackey v. 
Moffett, CivApp., 172 S.W.2d 716— 
Traders & General Ina Co. v. Wil¬ 
son, Clv.App., 147 S.W.2d 866— 
Whitaker v. Hasmes, CivApp., 128 
S.W.2d 532, error dismissed. Judg¬ 
ment correct—Humble Oil & Re- 
finding Co. V. Owingrs, CivApp., 128 
S.W.2d 67—^Federal Underwriters 
Exchange v. Arnold, Civ.App., 127 
. S.W.2d 972, error dismissed. Judg¬ 
ment correct—Starnes v. Campbell, 
CivApp., 119 S.W.2d 116, error dis¬ 
missed—^Texas Ehnployers Ins. 
Ass'n V. Hamor, CivApp., 97 S.W.2d 
1041—Dallas Railway &. Terminal 
. . Co,. V. Price, Civ.App., 94 S.W.2d 

838 


884, affirmed 114 S.W.2d 859, 131 
Tex. 319—Shannon v. Horn, Civ. 
App., 92 S.W.2d 1090, error dis¬ 
missed—^Roadway Express v. Gas¬ 
ton, Civ.App., 91 S.W.2d 883, error 
dismissed—U. S. Fidelity & Guar¬ 
anty Co. V. Archer, Civ.App., 87 S. 
W.2d 281, error dismissed—City of 
Houston V. Pillot, Civ.App., 73 S.W. 
2d 685, reversed on other grounds 
ComApp., 106 S.W.2d 870—State v. 
Blair, Civ.App., 72 S.W.2d 927— 
Kyle V. Kyle, Clv.App., 55 S.W.2d 

885. 

Wis.—^Minton v. Farmers* Mut. Auto 
Ins. Co., 41 N.W.2d 801, 256 Wis. 
656. 

64 C.J. p 615 note 68. 

JbistRiotlons held proper 

(1) In landowner's action for dam¬ 
ages resulting from his attorney's al¬ 
legedly false representations as to 
existence of tax lien against proper¬ 
ty, and as to nature of verification 
of complaint to reduce taxes on prop¬ 
erty, attorney was entitled to a spe¬ 
cific instruction as to any element of 
the alleged fraud, where he submit¬ 
ted with such requested instruction a 
special interrogatory relating to such 
particular element of fraud.—^Easton 
V. Chaffee, 132 P.2d 1006, 16 Wash.2d 
188. 

(2) In action in which special is¬ 
sues are submitted, it is proper to 
give instructions with respect to cer¬ 
tain things arising in case which are 
to be considered by Jury, and which 
do not purport to be general charges. 
—New Amsterdam Casualty Co. v. 
Wilkins, Tex.CivApp., 70 S.W.2d 306, 
error dismissed. 

(3) Trial court in submitting spe¬ 
cial interrogatories should have in¬ 
structed Jury that their findings 
thereon were required to be based on 
preponderance of evidence.—^Frazier 
V. Brown, 248 N.W. 69, 124 Neb. 746. 

19. Tex.—Dallas Ry. & Terminal Co. 
V. Orr, Civ.App., 210 S.W.2d 863, 
affirmed 216 S.W.2d 862, 147 Tex. 
883—Mosby v. Texas & P. Ry. Co., 
CivApp., 191 S.W.2d 66—City of 
Fort Worth v. Lee, CivApp., 182 
S.W.2d 881, affirmed 186 S.W.2d 954, 
143 Tex. 651, 159 AL.R. 125—Jones 
V, Rainey, Clv.App., 168 S.W.2d 607, 
error refused—Heldenfels v. Mont¬ 
gomery, Civ.App., 157 S.W.2d 998, 
error dismissed. 

Duty to define particular terms see 
infra § 318. 

Neoessily for instrnotion 
Under civil procedure rule author¬ 
izing court, in submitting special is- 
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explanatory instructions and definitions as are 
necessary to render a verdict thereon.20 

Where the issues require no explanation it is 
not necessary to give a requested explanatory 


charge,and it is not error to refuse to give a 
special charge not in the nature of a definition or 
explanation.22 Charges not applicable to the is¬ 
sues submitted need not be given.23 It is not neces- 


sues, to submit such explanatory in¬ 
structions as shall be necessary, such 
instructions are not unnecessary 
merely because court might avoid 
giving them by submitting numer¬ 
ous special issues.—Viduarri v. Bru- 
ni, Tex.Civ.App., 179 S.W.2d 818, er¬ 
ror refused. 

Xnstmotioiui h^ proper 

Tex.—Stanaland v. Traders & Genei> 

* al Ins. Co.. 195 S.W.2d 118, 145 Tex. 

105. 

Oomparlson, with former statute 

(1) Rule providing that in submit¬ 
ting special Issues court shall submit 
such explanatory instructions and 
definitions as are necessary affords 
greater latitude to trial judge than 
did the prior statute which provided 
for submission of '^explanations,** and 
instructions are now permissible 
which formerly would have been con¬ 
demned.—^Boaz V. White's Auto 
Stores. 172 S.W.2d 481, 141 Tex. 366 
—^ECawklns v. Rudco Oil & Gas Co., 
Tex.Civ.App.. 187 S.W.2d 230, refused 
for want of merit. 

(2) Under the former statute it 
was held that the trial court should 
give such explanations and definitions 
in connection with the special Issues 
submitted that the Jury may intelli¬ 
gently pass on the issues submitted. 
—^Traders & General Ins. Co. v. Carl- 
ile, 161 S.W.2d 484, 138 Tex. 523, an¬ 
swer to certified question conformed 
to Traders & General Ins. Co. v. 
Carlisle. Civ.App., 162 S.W.2d 751— 
Southern Underwriters v. Boswell, 
158 S.W.2d 280, 138 Tex 255—DaUas 
Ry. & Terminal Co. v. Ector, 116 S. 
W.2d 683, 131 Tex 505—Dallas Ry. & 
Terminal Co. v. Travis, 78 S.W.2d 941, 
125 Tex. 11—Houtchens v. State, Tex 
Com.App., 63 S.W.2d 1011, motion 
granted, 74 S.W.2d 976—Stokes v, 
Snyder, TexCom.App., 55 S.W.2d 557 
—Pittman v. Stephens, Tex.CivA.pp., 
158 S.W.2d 314, error refused—South¬ 
ern Underwriters v. Boswell, Civ. 
App., 141 S.W.2d 442, affirmed 158 
S.W.2d 280, 138 Tex 255—Texas Em¬ 
ployers Ins. Ass’n v. Fowler, Tex.Clv. 
App., 140 S.W.2d 545, error refused— 
Hemsell v. Summers, TexCiv.App., 
138 S.W.2d 865—^Booth Termite & 
Chemical Co. v. Manuel, TexCivApp., 
138 S.W.2d 857, error dismissed. Judg¬ 
ment correct—National Mut. Casual¬ 
ty Co. V. Lowery, Civ.App., 135 S.W. 
2d 1044, affirmed 148 S.W.2d 1089. 
136 Tex 188—Kadane v. Clark, Civ. 
App., 134 S.W.2d 448, reversed on oth- 

grounds 148 S.W.2d 197, 135 Tex 
496—Humble Oil & Refining COw y. 
Owings, TexCivApp., 128 S.W.2d 67 
—^Bethea v.. Lockhart, TexCivApp.. 
327 S.W.2d 1029, error refused—Trad¬ 


ers & General Ins. Co. v. Weather¬ 
ford, TexCiv.App., 124 S.W.2d 428. 
error dismissed. Judgment correct— 
Texas & P. Ry. Co. v. Heathington. 
TexCiv.App., 115 S.W.2d 496—South¬ 
ern Motor Lines v. Creamer, Tex. 
CivApp., 113 S.W.2d 624, error dis¬ 
missed—Texas Coca Cola Bottling 
Co. V. Lovejoy, TexCiv.App., 112 S. 
W.2d 203, error dismissed—^Traders 
& General Ins. Co. v. Holtzclaw, Tex 
Civ.App., Ill S.W.2d 759, error dis¬ 
missed—^Maryland Casualty Co. v. 
Brown, Civ.App., 110 S.W.2d 130, re¬ 
versed on other grounds 115 S.W.2d 
394, 131 Tex 404—Jones v. McDveene, 
TexCiv.App., 105 S.W.2d 603, error 
dismissed—^Indianapolis Life Ins. Co. 
V. Powell, Civ.App., 104 S.W.2d 167, 
reversed on other grounds 127 S.W.2d 
172, 133 Tex 647—Demeritt v. Bade. 
TexCivApp., 98 S.W.2d 219—Con¬ 
necticut General Life Ins. Co. v. War¬ 
ner, TexCiv.App., 94 S.W.2d 614, er¬ 
ror refused—Porter v. Robinson, Tex 
CivApp., 93 S.W.2d 477—L.ee v. Wil- | 
son, TexCiv.App.. 91 S.W.2d 461, er¬ 
ror refused—^Pacific Mut. Life Ina 
Co. of California v. Berryhill, Tex 
Civ.App., 69 aw.2d 784, error refused 
—Halsey v. Humble Oil it Refining 
Co., TexCiv.App.. 66 S.W.2d 1082, 
error dismissed—^Dr. Pepper Bottling 
Co. V. Rainboldt, CivApp., 66 S.W.2d 
496, reversed on other grounds 
Schraeder v. Rainboldt, 97 S.W.2d 
679, 128 Tex 269—Texas & P. Ry. Co. 
V. Short, Tex.Civ.App., 62 S-W.2d 996, 
error refused—Three States Tele¬ 
phone Co. V. Kirkwood, Tex.CivApp., 
61 S.W.2d 608—Weiss v. Mitchell, 
TexCiv.App., 68 S.W.2d 165, error 
dismissed—64 O.J. p 615 note 64. 

(3) Prior to effective date of Rules 
of Civil Procedure, the giving of in¬ 
struction that driver of motor truck 
was guilty of negligence as assigned 
therein in immediately approaching 
highway intersection at speed in ex¬ 
cess of twenty-five miles per hour 
would have been error in case sub¬ 
mitted on special issues.—^Boaz v. 
White's Auto Stores, 172 S.W.2d 481, 
141 Tex 36$. 

fiOu Tex—Tripp v. Watson, Civ. 
App., 235 S,W.2d 677, error refused 
no reversible error—Port Worth & 
D. C. Ry. Co. V. Capehart, Civ,App.. 
210 S.W.2d 839, refused no reversi¬ 
ble erroi^Brazos River Conserva¬ 
tion db Reclamation Dist. v. Btax- 
mon, CivApp., 178 S.W.2d 281, er¬ 
ror refused. 

tmiimited use of general charges 

Rule requiring court in submitting 
special issues to submit such explan¬ 
atory instructions and definitions of 
legal terms as are necessary permits 
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explanatory Instructions even in nar 
ture of general charges whenever 
there is need therefor to properly 
aid Jury, but does not authorize un¬ 
limited use of general charges in a 
special issue case.—Boaz v. White’s 
Auto Stores, 172 S.W.2d 481, 141 Tex 
366. 

Prior law 

Under the former statute the court 
was required to give only such ex¬ 
planatory instructions and definitions 
as were necessary to render a verdict 
on the issues submitted.—Magnolia 
Petroleum Co. v. Long, 86 S.W.2d 460, 
126 Tex 195—Houtchens v. State, 
TexComApp., 68 S.W.2d 1011, mo¬ 
tion granted, 74 S.W.2d 976—Whit¬ 
aker V. Haynes, TexCiv.App., 128 S. 
W.2d 582, error dismissed. Judgment 
correct—^Breeding v. Naler, TexCiv. 
App., 120 S.W.2d 888, error dismissed. 
—^Demeritt v. Bade, TexCiv.App., 98 
S.W.2d 219-^atlonal Life & Accident 
Ins. Co. V. Robledo, TexCiv.App., 93 
S.W.2d 1198, error dismissed—^Trad¬ 
ers' & General Ins. Co. v. Williams, 
TexCivApp., 66 S.W.2d 780—Spears 
Dairy v. Bohrer, Tex.CivApp., 54 
Si.W.2d 872, error dismissed—St. Lou¬ 
is Southwestern Ry. Co. of Texas v. 
Kidd, Texav.App., 269 S.W. 471. 

2L Tex—Southern Underwriters v. 
Wheeler, 123 S.W.2d 340, 132 Tex 
860—^Lyons v. Pullin, CivApp., 197 
S.W.2d 494, error refused no re¬ 
versible error—Con8o>lldated Un¬ 
derwriters V. Taylor, CivApp., 197 
S.W.2d 216, error refused no re¬ 
versible error—^Marvel Wells, Inc., 

V. Seelig, CivApp., 116 S.W.2d lOU 
—^Amberson v. Woodul, CivApp., 
108 S.W.2d 862, error dismissed— 
Terrell Wells Health Resort v. 
Severeld, CivApp., 96 S.W.2d 626 
—St Louis Southwestern Ry, Co. 
of Texas v. Tnman, CivApp., 293 S. 

W. 660. 

22. Tex.—Chapin v. Burks, CivApp., 
26 S.W.2d 426. 

64 CJ. p 616 note 67. 

23. Tex—Southern Underwriters v. 
West CivApp., 162 S.W.2d 933, er¬ 
ror refused. 

64 C.J. p 616 note 68. 

ICnstraotion on matters of common 
knowledge 

Refusal to instruct that Jury could 
consider matters of common knowl¬ 
edge in determining issue was not 
error, since, although Jurors may 
consider matters commonly known to 
all men. Jurors may do so only on 
their own motion and without sug¬ 
gestion from trial Judge.—Petroleum 
Producers Co. v. StoUey, TexCiv. 
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sary to inform the jury of the legal results of 
their answers to issues submitted,24 and a charge 
having that effect is erroneous.26 Furthermore, 
the court need not instruct the jury how to answer 
the issues in order to accomplish a particular de¬ 
sired result-26 Where a special verdict is to be 
rendered, only such instructions should be given by 
the court as are necessary to enable the jury clear¬ 
ly to understand their duties relative to such special 

verdict 27 


Burden of proof. Where a case is submitted 
to the jury for a special verdict or on special is¬ 
sues, an instruction as to the burden of proof is 
unnecessary where the special questions are so 
formed that the burden is on the affirmative side 
in each instance and the jury are told that before 
they can return an affirmative answer they must be 
satisfied to a reasonable certainty as to the existence 
of the fact.28 It is not necessary to charge the 
jury on the burden of proof where the function of 


App., 137 S.W.2d 207, error dismissed, 
judgment correct. 

Terms not used in durge or special 
issue 

An Instruction defining a term not 
used In the charge and not involved 
in the special issue la not necessary. 
—Padtfic Indem. Co. v. Arllne, Tex. 
ClvJVpp., 213 S.W.2d 691, error grant¬ 
ed—Coca-Cola Bottling Co. of Fort 
Worth v. Burgess, Tex.Civ.App., 195 
S.W-2d 879, error refused no reversi¬ 
ble error—Tipton v. Tipton, Tex.Civ. 
App., 140 S.W.2d 365, error dismissed, 
judgment correct—^Murphey v. Blank¬ 
enship, Tex.Civ.App., 120 S.W.2d 309 
—Alexander Film Co. v. Williams. 
Tex.Civ.App., 102 S.W.2d 514—Ford 
Motor Co. V. Whitt, Tex.Civ.App., 81 
S.W.2d 1032, error refused—Wichita 
Valley By. Co. v. Anderson, Tex.Civ. 
App., 48 S.W.2d 361—^Derrick & Mose- 
ly V. Southwestern Portland Cement 
COi, Tex.Civ.App., 18 S.W.2d 720— 
Baker v. Sparks, Tex.Clv.App., 234 
S.W. 1109. 

ad. Tex.—^Kolb V. Chandler, Civ. 

App., 209 S.W.2d 783. 

64 C.J. p 616 note 69. 

as. Tex.—Texas & P. By. Co. v. Jef¬ 
ferson, ClvApp., 131 S.W.2d 175 
—^Maxwell v. Walters Petroleum 
Corp., CivJV.pp., 120 S.W.2d 813— 
Texas Employers* Ins. Ass*n v. 
Burnett, Clv.App.. 77 S.W.2d 742, 
reversed on other grounds, 105 S. 
W.2d 200, 129 Tex. 407—Cannon 
Ball Motor Freight Lines v. Crasso, 
€fivA.pp., 59 S.W.2d 337, affirmed 
Crasso v. Cannon Ball Motor 
Freight Lines. 81 S.W.2d 482, 125 
Tex. 154. 

Wisw—Anderson v. Seelow, 271 N.W. 
844, 224 Wis. 230, followed in Ney- 
ers V. Seelow, 271 N.W. 846, 224 
Wis. 236. 

as. Tex.—Connecticut General Life 
Ins. Co. V. Warner, Civ.App., 94 
S.W.2d 514, error refused—Craw¬ 
ford V. Texas Improvement Co., 
Clv.App., 196 S.W. 195. 

64 C.J. P 616 note 70. 

a7« Mich.—^Behrendt v. Wilcox, 269 
N.W. 155,. 277 Mich. 232. 

Ohio.—^andon v. Lee Motors, Inc., 
118 N.m2d 147, 161 Ohio St. 82— 
, Dowd-Feder Co. v. Schreyer, 179 
. N.B. 411, 124 Ohio St. 504. 


Bireotlon of findings 

The object of statute requiring tri¬ 
al court to give instruction, on writ¬ 
ten request of either party's coun¬ 
sel, that if jury returns general ver¬ 
dict they must also find on particular 
fact questions in issue, was to ascer^ 
tain whether jury, in making up gen¬ 
eral verdict, properly applied law, as 
given by court, to facts in caise, so 
that court cannot properly direct 
what answers shall be made by jury 
to each question asked if general 
verdict is certain way.—^Mitchell v. 
Perkins. 54 N.W.2d 293, 384 Mich. 192. 

28 . Wia—^Kausch v. Chicago, Mil¬ 
waukee Electric By. Co., 186 N.W. 

257, 176 Wis. 21. 

Xn Tocas 

<1) Under statutory provisions It 
is proper so to frame the issues as to 
place the burden of proof thereon, but 
where. In the opinion of the court, 
this cannot be done without compli¬ 
cating the form of the issue, the bui> 
den of proof on such issue may be 
placed by a separate instruction.— 
White V. Christie, Civ-App., 224 S.W. 
2d 717—Corbell v. Koog, Civ.App., 
188 S.W.2d 905, refused for want of 
merit. 

(2) It has been said that it is now 
the well-settled rule that the better 
practice Is that the burden of proof 
be incorporated in the special issue 
rather than by a separate charge 
thereon.—Goree v. Btansen, Clv.App., 
214 S.W.2d 824. 

(3) It has been held that If the 
case is submitted to the jury on spe¬ 
cial Issues, no necessity exists to 
charge the jury aa to the burden of 
proof.—^American Nat. Ins. Co. v. 
Points, Clv.App., 131 S.W.2d 983, er¬ 
ror dismissed, judgment correct— 
Pure Oil Co. v. Pope, Clv.App., 75 S. 
W.2d 175, reversed, no opinion—Tex¬ 
as di P. By. Co. V. BAncock, ClvA.pp., 
59 S.W.2d 813, error refused—d4 C.J. 
p 616 note 73 [a] (3). 

(4) In such a case the jury need 
only be Instructed to answer the is¬ 
sues of fact submitted to them flrom 
a preponderance of the evidence.— 
Federal Underwriters Exchange v. 
Bullard, Civ.App., 128 S.W.2d 126— 
Marvel Wells, Inc., v. Seelig, Civ. 
App., 115 S.W.2d 1011—Traders & 
General Ins. Co. v. Milliken, Civ.App., 

840 


110 S.W.2d 108—<4 C.X p 616 note 78 

[a.] (4). 

(5) Where special Issues are so 
framed for a finding as to Indicate the 
burden of proof, the court need not 
instruct thereon.—^Texas & N. O. B. 
Co. V. Warden, 78 S.W.2d 164, 125 
Tex. 193—^Kuehn v. Euehn, CivApp.f 
259 S.W. 290. 

(6) Foots and circumstances of 
each case submitted on special is¬ 
sues determine whether it is error to 
Instruct jury as to which party has 
burden of establishing affirmative of 
certain issues and negative of others 
and amount inquired about in still 
others.—Port Worth & D. C. By. Cow 
v. Rowe, Civ.App., 69 S.W. 2d 169. 

(7) A charge on the burden of 
proof is unnecessary where the court, 
in submitting the special Issues, asks 
whether the jury find certain facts 
from a preponderance of the evidence. 
—^Empire Gas & Fuel Co. v. Muegge, 
143 S.W.2d 768, 135 Tex. 520—Bran- 
ton V. Inks, CivA-pp., 149 S.W.2d 667, 
error dismissed, judgment correct— 
Hansen v. Hansen, Civ App., 110 S.W. 
2d 1006—^Mercury Fire Ins. Oow v, 
Dunaway, Civ.App., 74 S.W.2d 418, er¬ 
ror refused—Defferari v. Terry, Civ. 
App., 68 S.W.2d 253, reversed on other 
grounds, 99 S.W.2d 290, 128 Tex 521 
—^Independent-Eeustem Torpedo Co. 
V. Harrington, Civ.App., 59 S.W.2d 
222, 1108, reversed on other grounds, 
95 S.W.2d 377, 128 Tex 17—H W. 
Broaddus Co. v. Binkley, Clv.App., 54 
S.W.2d 686, reversed on other 
grounds, 88 S.W.2d 1040, 126 Tex 
374—64 C.J. p 616 note 73 [a] (6). 

(8) Where form of special issue 
does not require answers to be based 
on preponderance of evidence, it is 
not error for trial judge to charge 
jury with respect to burden of proof. 
—City of Longrview v. Rea, Civ App., 
76 S.W.2d 886, error dismissed. 

(9) It has been held that, notwith¬ 
standing a case may be submitted on 
special issues, it is the duty of the 
trial court, when requested, to charge 
the jury properly on the burden of 
proof.—^Texas Employers* Ins. Ass*n 
V. McCarty, CivApp., 60 S.W.2d 1069, 
error refused—64 C.J. p 616 note 73 
[a] (9). 

(10) Submitting special issues on a 
general instruction to decide them 
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the issue submitted is to make a finding on a matter 
which has been admitted by the party against whom 
the finding is made.2» 

Measure of damages. Where a cause is submitted 
on special issues it is not ordinarily necessary to 
give a charge on the measure of damages,but 
where the special issues require the jury to ascer¬ 
tain the amount of the damages, it is the duty of the 
court to instruct the jury as to the measure of dam¬ 
ages, even though the case is submitted on special 
issues.®! 


§ 318. Definition or Explanation of Terms 

Terms used In instructions should be defined by the 
court where they have a legal or technical meaning; but 
where ordinary terms are used In their usual or conven¬ 
tional sense, and are such as can be understood by a 
person of ordinary Intelligence, they need not be defined 
or explained. 

The court should give a requested charge ex¬ 
planatory of charges given at the request of the 
other party,®® and should explain to the jury the 
meaning of legal or technical terms occurring in 
its instructions,®® although it has been said that 


on a preponderance of testimony 
without indicating who had burden 
of proving several issues is error.— 
Consolidated Cas. Ins. Co. v. Forten¬ 
berry, CivApp., 103 S.W.2d 1049, er¬ 
ror refused—St Louis, B. & M. By. 
Ca V. Heard & Heard, Civ.App., 66 S. 
W.2d 1092, error dismissed—^Brother¬ 
hood of Locomotive Firemen and En- 
ginemen v. Hall, Civ.App., 64 S.W. 
2d 1044—^International Shoe Co. 
(Roberts, Johnson & Band Branch) 
V. Hachax, Civ.App., 60 S.W.2d 810— 
Psimenos v. Huntley, Civ.App., 47 
S.W.2d 622. 

(11) Preferable way to instruct ju¬ 
ry on burden of proof where •special 
issues are submitted is to construct 
each issue so as to indicate who haa 
burden of proof with respect to such 
issue.—Texas Employers* Ins. Ass*n 
V. Lemons, 88 S.W.2d 658, 125 Tex. 
878. 

89. N.C,—Crouse v. Vernon, 59 S.B. 

2d 185, 282 N.C. 24. 

80. Tex.—State v. Carpenter, 89 S. 

W.2d 194, 126 Tex. 604, rehearing 

denied 89 S.W.2d 979, 126 Tex. 604. 
64 C.J. p 617 note 75. 

FreUmlnary statement 

If special charges with reference 
to damages are given in a case where 
a special verdict has been demanded, 
there should be a preliminary state¬ 
ment to the effect that **if on the 
facts as you find them in your verdict 
court should enter Judgment in favor 
of plaintiff, in computing damages.*’ 
—^Landon v. Lee Motors, Inc., 118 N. 
E.2d 147, 161 Ohio St. 82. 

Bzolnslon of prior injuries 

In action for injuries sustained in 
collision, where evidence showed 
that plaintiff had lost hearing of one 
ear in prior collision, submitting spe¬ 
cial issue limiting recovery to inju¬ 
ries directly and proximately caused 
by the negligence of defendant was 
sufficient to inform jury that no com¬ 
pensation should be allowed except 
for damages resulting from the colli¬ 
sion in auestion, and there was no oc¬ 
casion for special charge requested 
that plaintiff was entitled to recover 
only to the extent his injuries were 
aggravated by defendant’s negli¬ 
gence.—Sam V. Sullivan, Tex.Civ. 


App., 189 S.W.2d 69, refused for want 
of merit. 

31- Tex.—St. Louis Southwestern 
By. Co. of Texas v. BHU Bros., Civ. 
App., 58 S.W.2d 861. 

64 C.J. p 617 note 76. 

32. Ala.—Sloss-Sheffield Steel & 
Iron Co. V. Milbra, 65 So. 890, 173 
Ala. 668. 

33. XJ.S.—Corpus Ottris cited in 
Baltimore & O. R. Co. v. Felgen- 
hauer, C.CJ^.Mo.. 168 F.2d 12, 19— 
Milwaukee Mechanics Ins. Co. v. 
Oliver, C.C.A.Tex.. 139 F.2d 405. 

Ga —Firtst Bancredit Corp. v. J. G. 
McKenzie Lumber Co., 16 S.E.2d 
191, 65 Ga.App. 595. 

HI.—Kempskl v. Kempski, 77 N.Ei2d 
344, 333 IlLApp. 331. 

Iowa—Gregory v. Suhr, 268 N.W. 
14. 221 Iowa 1283. 

Ky.—^Herring v. Lundennan, 194 S. 
W.2d 60'6, 802 Ky. 271—Lewis v. 
Wood, 173 S.W.2d 983, 295 Ky. 134 
—North American Accident Ins. Co. 
V. McAlister, 160 S.W.2d 385, 290 
Ky. 88—^Maryland Assur. Corp. v. 
Smith, 161 S.W.2d 409, 286 Ky. 618 
—Jones V. Sharp’s Adm’r, 139 S.W. 
2d 731, 282 Ky. 638, followed in 
Jones V, Vance, 189 S.W.2d 785, 
282 Ky. 646—^tna Life Ins. Co. v. 
Shemwell, 116 S.W.2d 828, 273 Ky. 
264—Commonwealth Life Ins. Co. 
V. Ovesen, 78 S.W.2d 746, 267 Ky. 
622. 

Mo,—^Fantin v. L. W. Hays, Inc., 242 
S.W.2d 609—State ex rel. Berberich 
V. HaJd, 64 S.W.2d 667, 833 Mo. 
1224—^Burlingame v. Landis, App., 
234 S.W.2d 808, affirmed 242 S.W. 
2d 678, 862 Mo. 523. 

Mont.—Cline v. Tait, 155 P.2d 762, 
116 Mont 57L 

N.T.—Scully V. Hebert 84 N.Y.S.2d 
806, 274 App.Div. 881. 

Xq’.c.—West v. F. W. Woolworth Co., 
1 S.E.2d 546, 215 N.C. 216. 

Ohio.—Welch v. Canton City Lines, 
60 N.E.2d 848, 142 Ohio St 166— 
Fortney v. BTank, 66 N.E.2d 290, 
77 Ohio App. 867—Ralston v. 
Stump, 62 N.E.2d 298, 75 Ohio App. 
876. 

Or.—Mercer v. Bisberg, 188 P.2d 632, 
182 Or. 526. 

Pa—TlUe Guaranty Co. t. Barone, 
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181 A. 76S. 819 Pa. 499—Spitzel v. 
Hunt 39 PaSuper. 681. 

Tenn.—McClard v. Reid, 229 S.W.2d 
505, 190 Tenn. 337. 

Tex.—Phoenix Assur. Co. of London 

V. Stobaugh, 94 S.W.2d 428, 127 
Tex. 308—Commercial Standard 
Ins. Co. V. Noaxsk, Oom^App., 62 S. 

W. 2d 72—^Browning v. Nesting, 
CivJ^pp., 219 S.W.2d 712, refused 
no reversible error—^Hawkins v. 
Budco Oil & Gas Co., Clv.App., 187 
S.W.2d 230, refused for want of 
merit—Pittman v. Stephens, Civ. 
App., 153 S.W.2d 814, error refused 
—Shellhammer v. Caruthers, Civ. 
App., 149 S.W.2d 124—Dallas Rail¬ 
way & Terminal Co. v. Goss, Civ. 
App., 144 S.W.2d 691—General Ex¬ 
change Ins. Coip. V. Young, Civ. 
App., 143 S.W.2d 806—Southern Un¬ 
derwriters V. Boswell, CivA.pp., 141 

S. W.2d 442, affirmed 168 S.W.2d 
280, 188 Tex. 255—Texas Employ¬ 
ers Ins. Ass’n V. Fowler, ClvA.pp., 
140 S.W.2d 646, error refused— 
Commercial Standard Ins. Ca v. 
Shank, Civ.App., 140 S.W.2d 273. 
error dismissed, judgment correct 
—^Bowie Sewerage Co. v. Chandler, 
Civ.App., 138 S.W.2d 685, error dis¬ 
missed, Judgment correct—Whelah 
V. Henderson, Civ.App., 137 S.W,2d 
160, error dismissed, judgment cor¬ 
rect—^ICadane v. Clark, Civ.App., 
134 S.W.2d 448, reversed on other 
grounds 143 S.W.2d 197, 135 Tex. 
496—Whitaker v. Haynes, Civ App., 
128 S.W.2d 632, error dismissed, 
judgment correct—^Missouri, K. & 

T. R, Co. of Texas v. Young, Civ. 
App., 127 S.W.2d 489, error dismiss¬ 
ed, judgment correct—^Bowie Sew¬ 
erage Co. V. Chandler, Civ App,, 116 

S. W.2d 839—^Pbcenlx Assur. Co., 
Limited, of London v. Shepherd, 
Civ.App., 116 SW.2d 992, affirmed 
137 S.W.2d 996, 184 Tex. 669— 
Southern Motor Lines v. Creamer, 
Civ.App., 113 S.W.2d 624, error dis¬ 
missed—^Robinson v. State, Civ. 
App., 109 S.W.2d 659—Mcaellahd v. 
Mounger, Civ App., 107 S.W.2d 901, 
error dismissed by agreement— 
Texas & N. O. R. Co. v. Warden, 
Civ App., 107 S.W.2d 461, error dis¬ 
missed—Turner V. Rogers, Civ.App., 
10*6 S.W.2d 1078—St. Louis, S. F. & 

T. By. Oob V. Williams, Civ App., 104 
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S.W2.d 103, error dismissed—^Bor¬ 
der State Life Ins. Co. v. Monk, Civ. 
App., 103 S.W.2d 825, error dismiss* 
ed—Fort Worth Sand & Gravel Co. 
v. Peters,' Civ.App., 103 S.W.2d‘ 407, 
error dismissed—^Porter v. Robin¬ 
son, .Clv:App., 93 S.W.2d 477—Road¬ 
way Eixpress v. Gaston. ClvA.pp., 91 
S.W.2d 883, error dismissed—Jasper 
County Lumber Co. of Texas v. 
Smith, Civ.App., 91 S.W.2d 834, er¬ 
ror dismissed—Lee v. Wilson, Civ. 
App.. 91 S.W.2d 461, error refused 
—•Gulf States Utilities Co. v. Wool¬ 
dridge, Clv.App., 90 S.W.2d 826— 
Texas-Louisiana Oil Co. v. Burton, 
CivA-pp., 76 S.W.2d 808—U. S. Fi¬ 
delity & Guaranty Co. v. McCollum, 
Civ App., 70 S.W.2d 751—James v. 
Hada, CivApp., 66 S,W.2d 366, er¬ 
ror dismissed—Ullrich v. Schramm, 
CivApp., 64 S.W.2d 1041—Texas 
Employers’ Ins. Ajss'n v. McCarty, 
ClvApp., 60 S.W.2d 1069, error re¬ 
fused—^Missouri-EAnsas-Texas R. 
Co. of Texas v. Salsman, Civ.App., 
68 S.W.2d 1026, error dismissed. 
Utah.—BZlrchgestner v. Denver & R. 

G. W. R. Co., 233 P.2d 699. 

Wis.—Bauman v. Midland Union Ins. 
Co., 63 N.W.2d 629, 261 Wis. 449— 
Bump V. Voights, 249 K.W. 608, 212 
Wis, 266. 

17 C.J. P 1064 note 95—39 C.J. P 1219 
note 61—62 C.J. p 746 note 21— 
64 C.J. p 617 note 79. 

Duty to give explanatory Instructions 
and definitions in connection with 
special issues submitted see supra 
9 317. 

Form, requisites, and sufficiency of 
instruction see infra 9 376. 
Definition or explanation of terms in 
criminal prosecutions see Criminal 
Law 9 1161. 

Propriety of instruction see supra 9 
286. 

Statutory word having a technical 
meaning should be defined by the 
court 

CaL—Formosa v. Tellow Cab Co., 87 
P.2d 716, 31 Cal.App.2d 77. 

Ksm. —^Long V. Shafer, 174 P.2d 88, 
162 Elan. 21. 

64 C.J. p 617 note 79 [b] (1). 
Doubtful statutory wcads 

If jury is instructed in exact lan¬ 
guage of a statute, and statute con¬ 
tains doubtful words or phrases, 
court should explain them.—Slmko 
V. Miller, 13 N.E.2d 914, 133 Ohio St 
345. 

Terms of wmoh aeilnitlo& held neces¬ 
sary 

(1) ‘HDonfidentlal relation.”— 

Jaynes v. Jaynes, 220 P.2d 698, 98 
Cal.App. 2d 447. 

(2) “Contributory negligenca”— 
Smith V. Welch, C.AOkl., 189 F.2d 
832—64 C.J. p 617 note 79 [c] (22). 

(3) “Efficient intervening cause.”— 
Texas PubUc Utilities Corp. v. Ed¬ 


wards, Tex.CJlv.App., 99 S.W.2d 420, 
'writ of error dismissed—Rio Bravo- 
Oil Co. V. Matthews, Tex.Civ.App., 20 
S.W.2d 842. 

(4) “Good cause.**—New Amster¬ 
dam Casualty Co. v. Chamness, Tex. 
ClvApp., 63 S.W.2d 1068, error re¬ 
fused—^Texas Indemnity Ins. Co. v. 
Holloway, Tex.ClvApp., 80 S.W.2d 
921, affirmed, Com.App., 40 S.W.2d 
75. 

(6) “Insupportable.**—Kyle v. Kyle, 
T6X.Civ.App., 65 S.W.2d 886—Aren- 
dale V. Arendale, Tex.CJiv.App., 22 S. 
W.2d 1080. 

(6) **Joint enterprise.” 

U.S.—^Kocher v. Creston Transfer Co., 
C.C.A.Pa., 166 F.2d 680. 
m.—^Piper V. Speroni, 47 K.K2d 120, 
317 Ill.App. 640. 

(7) “Listed.**—Kadane v. Clark, 
Clv.App., 134 S.W.2d 448, reversed 
on other grounds 143 S.W.2d 197, 135 
Tex. 496. 

(8) “Maker,** as used in charge de¬ 
fining “accommodation party.**— 
James v. Hada, Tex.Civ.App., 66 S.W. 
2d 365, error dismissed. 

(9) “Malice.” 

Ala.—Cairns v. Moore, 69 So. 679, 194 
Ala. 102. 

Tex.—Kirk v. Marshall, CivApp., 247 
S.W.2d 464. 

(10) “Market value.**—D i c k e n s 
Coxmty V. Dobbins, Tex.CivApp., 96 
S.W.2d 163—Southwestern Bell Tele¬ 
phone Co. V. Burris, Tex.Clv.App., 68 
S.W.2d 642. 

64 C.J. p 617 note 79 [c] (66). 

(11) “Negligence.” 

U. S.—Smith V. Welch, C.AOkl., 189 
F.2d 832. 

Tex,—^Reilly v. Buster, 82 S.W.2d 
931, 125 Tex. 323—St Louis South¬ 
western Ry. Co. of Texas v. Jones, 
Civ.App., 138 S.W.2d 677. 

64 C.J. p 617 note 79 [c] (68). 

(12) “Negligent act**—St Louis 
Southwestern Ry. Oo. of Texas v. 
Jones, supra. 

(13) “New and Independent cause.** 
—^Tarry Warehouse & Storage Co. v. 
Duvall, 116 S.W.2d 401, 131 Tex. 466 
—Young v. Massey, 101 S.W.2d 809, 
128 Tex. 638—Orange & N. W. R Co. 

V. Harris, 89 S.W.2d 973, 127 Tex. 13 
—^Texas & P, Ry. Co. v. Mercer, 90 
S.W.2d 667, 127 Tex. 220, 106 AL.R 
1299—Dixie Motor Coa<di Corporation 
V. Galvan, 86 S.W.2d 633, 126 Tex. 
109—Greer v. Thaman, Tex.Com.App., 
66 S.W.2d 619—Horne Motors v. Lat¬ 
imer, Tex.CJlv.App., 148 S.W.2d 1000, 
error dismissed, judgment correct— 
Cooke-Teague Motor Co. v. Johnson, 
Tex.CivApp., 60 S.W.2d 899. 

(14) “New independent cause.**— 
Southern Ice & Utilities Co. v. Rich¬ 
ardson, 96 S.W.2d 966, 128 Tex. 82— 
Southland (greyhound Lines v. .Cot- 
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ten, 91 S.W.2d 326, 126 Tex. 696— 
Texas CJoca-Co-la Bottling Co. v. Wim- 
berley, Tex.Civ.App., 108 S.W.2d 860, 
error dismissed—64 C.J. p 617 note 
79 [c] (72). 

(16) “Ordinary care.” 

U.S.—Smith V. Welch, C.A.Okl., 189 
F.2d 832. 

Tex.—^Reilly v. Buster, 82 S.W.2d 931, 
126 Tex. 323. 

64 C.J. p 617 note 79 [c] (76). 

(16) “Prima facie evidence.** 

Ohio.—CJhaney v. Coulter, 29 O.CA. 

177, 35 O.C.D. 481, 63 Wkly.Law 
Bull. 446. 

Or.—Senklrlk v. Royce, 236 P.2d 886, 
192 Or. 683. 

(17) ‘’Procure.**—Kadane v. Clark, 
Civ.App., 134 S.W.2d 448, reversed 
on other grounds 143 S.W.2d 197, 136 
Tex. 496. 

(18) “Proper lookout**—Stay ton v. 
Contreras, Tex.CJlv.App., 160 S.W.2d 
342, error dismissed, judgment cor¬ 
rect—^Texas & P. Ry. Co. v. Heath- 
ingrton, Tex.ClvApp., 116 S.W.2d 496 
—^Louisiana, A & T. Ry. Co. v. De 
Vance. Tex.Civ.App., 114 S.W.2d 922, 
error dismissed—Lander v. Jordan, 
Tex.Civ.App., 87 S.W.2d 1109—^Fort 
Worth'& D. C. Ry. Co. v. Rogers, Tex. 
Clv.App., 62 S.W.2d 161, error re¬ 
fused. 

(19) “Property in controversy.**— 
Lee V, Wilson, Tex.CJiv.App., 91 S.W. 
2d 461, error refused. 

(20) “Proximate cause.” 

U.S.—Smith V. Welch, C.AOkL. 189 
F.2d 832. 

HI.—^Budovic V. Eschbach, 110 N.E.2d 
477, 349 IlLApp. 163. 

Tex.—^Reilly v. Buster, 82 S.W.2d 931, 
126 Tex. 323—Texas & P. Ry. Co. 
V. Short Civ.App., 62 S.W.2d 996, 
error refused. 

64 C.J. p 617 note 79 [c] (95). 

(21) “Proximate result**—Dallas 
Ry. Co. V. Warlick. Tex.Com.App., 286 
S.W. 302—^Allen v. Denk. Tex.Clv. 
App., 87 S.W.2d 303—American Fi¬ 
delity & Casualty Co. v. Bradley, 
Tex.CivApp., 70 S.W.2d 645, error 
dismissed. 

(22) “Reasonable market vaJua**— 
Bowie Sewerage Co. v. Chandler, Tex. 
Civ.App., 116 S.W.2d 839. 

(23) “Reasonable profit**—^Fort 
Worth Sand & Gravel Co. v. Peters, 
Tex.Clv.App., 103 S.W.2d 407, error 
dismissed. 

(24) “Safety.” 

CJal.—Withey v. Hjammond Lumber 
Co., 36 P.2d 1080. 140 Cal.App. 587. 
Ohio.—^McKee v. New Idea, App., 44 
N.B.2d 697. 

(26) “Total and permanent disahil- 
ity.**—^tna Life Ins. Co. v. Shem- 
well, 116 S.W.2d 328, 273 Ky. 264— 
Commonwealth Life Ins. Co. v. Ove- 
sen, 78 S.W.2d 746, 25.7 Ky. 622. 
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law.*^ The tise by the court of technical terms in 
an instruction without explanation of their meaning' 
will not be ground for reversal, where under the 
circumstances and conditions of the case it could 
not have been misunderstood.*® So the court should 
not use words in a sense different from the popular 
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one,*® and may properly refuse requests for in¬ 
structions containing unexplained technical tenns.**^ 

The meaning of ordinary words, used in their 
usual or conventional sense, need not, however, be 
explained to the jury,** and the court may properly 


(26) “Wajttton misconduct.**—Prin- 
gle V. Durivagre, 8 Ohio Supp. 204. 

(27) “Unavoidable accident.** 

C!al.—Balzeca v. Lorentzen, 127 P.2d 

1018, 53 C!alJLpp.2d 370. 

Md.—^Fogrle V. Phillips, 60 A.2d 198, 
191 Md. 114—Lieland v. Empire En¬ 
gineering Co., 108 A. 570, 185 Md. 
208. 

Ohio.—^Enabb v. Scherer, 187 K.E. 
674, 45 Ohio App. 535. 

(28) **WrongfuL**—Grayce Oil Co. 
V. Peterson, 98 S.W.2d 781, 128 Tex. 
550—64 C.J. p 617 note 79 [c] (131). 

(29) Other terms.—Kins v. Deere, 
58 A.2d 885, 859 Pa. 106—64 <XJ, p 617 
note 79 [c]. 

34, Tex.—^Miller v. Watson, Civ. I 
App., 267 S.W.2d 839, error refused 
no reversible error—Gll£ord-Hill & 
Co. V. Jones, CiVwApp., 99 S.W.2d 
656—Texas Indemnity Ins. Co. v. 
Smith, CJivA-Pp.. 78 S.W.2d 678— 
Texas & P. Ry. Co. v. Short, Civ. 
App., 62 S.W.2d 995, error refused. 
36. CJaL—^Bellon v. Silver Gate Thea¬ 
tres, 47 P.2d 462, 4 C:aL2d 1—Man¬ 
ning V. Gavin, 100 P.2d 850, 87 CbI. 
App.2d 591. 

Ga.—Groover v. Hightower, 1 S.E.2d 
446, 59 Ga.App. 491. 

IlL—^Herb v. Pitcairn, 29 N.E.2d 648, 
806 Ill.App. 583, reversed on other 
grounds 86 N.E.2d 555, 377 Ill. 405. 
Iowa—Smith v. Pine, 12 N.W.2d 236, 
234 Iowa 256. 

Ky.—^Hurt V. Gamblll, 152 S.W.2d 
606, 287 Ky. 182. 

Mo.—Steffen v. Southwestern Bell 
Telephone Co., 66 S.W.2d 47, 331 
Mo. 674—Matthews v. Mound City 
Cab Co., App., 206 S.W.2d 243— 
Longmoor Corp. v. Jeffers, App., 
205 S.W.2d 284. 

Pa—^ntle Guaranty Ca v. Barone» 
181 A 765, 819 Pa 499. 

S.C.—Hutchinson v. City of Blorence, 
200 S.E. 73, 189 S.a 123. 

Tex.—Pullen v. Buss, CavA.pp., 226 S. 
W.2d 876, refused no reversible er¬ 
ror—Texas Power & Light Co. v. 
Doering Hotel Co., Clv.App., 147 S. 
W.2d 897, affljmied. 162 S.W.2d 938, 
139 Tex. 861—Commercial Stand¬ 
ard Ins. Co. V. Shank, Civ.App., 140 
S.W.2d 278, error dismissed. Judg¬ 
ment correct—Fidelity & Casualty 
Co. of New York v. Branton, Civ. 
App., 70. S.W.2d 780, error dis¬ 
missed. 

64 C.J. p 620 note 80. 

36. Miss.-^Mullins v. Cottrell, 41 
Miss. 291. 

87. Ala—Fleetwood v. Pacific Mut 


Life Ins. Co., 21 So.2d 696, 246 Ala 
571, 159 A.L.H. 171—Buffalo Bock 
Co. V. Davis, 154 So. 556, 228 Ala 
603. 

Mass.—^Bussell v. Holland, 84 N.E.2d 
668, 309 Mass. 187. 

N.M.—Stambaugh v. Hayes, 108 P.2d 
640, 44 N.M. 443. 

Tex.—^Benjamin State Bank v. Heed, 
Clv.App., 139 S.W.2d 172—Forrest 
V. Faust, Civ.App., 110 S.W.2d 147, 
error dismissed. 

Va—International Brotherhood of 
Boilermakers, Iron Shipbuilders, 
Welders and Helpers of America v. 
Wood, 176 S.B. 45, 162 Va 617. 

64 C.J. p 620 note 82. 

88. U.S.—^Milwaukee Mechanics Ina 
Co. V. Oliver, C.C.A.Tex., 139 F.2d 
405. 

Ala—Fleetwood v. Pacific Mut. Life 
Ins. Co., 21 So.2d 696, 246 Ala 671, 
169 AL.R. 171. 

Cal.—Reed v. Stroh, 128 P.2d 829, 64 
CalA.pp.2d 183. 

Conn.—^Branch v. Masbkin Freight 
Lines, 57 A2d 136, 134 Conn. 278— 
Macchio v. Breunig, 3 A.2d 670, 125 
Conn. 118. 

Fla—Vaughn-Grlffin Packing Co. v. 

Fisher, 193 So. 553, 141 Fla 428. 
(3a—^Toung v. Hirsch, 199 S.E. 179, 
187 Ga 1—Georgia Power Co. v. 
Whitlock, 174 S.E. 162, 48 GaApp. 
809. 

IlL—Wall V. Greene, 62 N.B.2d 808, 
821 ni.App. 161—Stivers v. Black 
& Co., 42 N.E.2d 849, 314 IlLApp. 
88 . 

Ky.—^Lewis v. Wood, 173 S.W.2d 988, 
296 Ky. 134. 

Mo.—Szuch V. N1 Sun Lines, 68 S.W. 
2d 471, 332 Mo. 469—Geers v. St. 
Louis Public Service Co., App., 247 
S.W.2d 818—Scott v. Kansas City 
Public Service Co., App., 116 S.W. 
2d 618—Citizens Bank of Senath 

V. Johnson, App., 112 S.W.2d 916— 
Reaves v. Kramer, 97 S.W.2d 136, 
231 Mo.App. 868—Allen v. Wilker- 
son, App., 87 S.W.2d 1056—Schro- 
wang V. Von Hoffmann Press, App., 
75 S.W.2d 649, Quashal of opinion 
denied State ex rel. Schrowang v. 
Hostetter, 85 S.W.2d 417, 837 Mo. 
522. 

Neb.—Johnson v. Griepenstroh, 88 N. 

W. 2d 649, 150 Neb. 126—Gallagher 
V. Law, 281 N.W. 806, 135 Neb. 881 
—^Monasmith v. Cosden Oil Co., 246 
N.W. 623. 124 Neb. 827. 

OkL—^McCarty v. Occidental Life Ins. 

Co. of Cal., 268 P.2d 221. 

Or.—Chatfleld v. ZeUer, 147 P.2d 222, 
174 Or. . 69. 

Tex.—^Bfrociddus v. Long, 138 S.W.2d 
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1067, 186 Tex. 853—^Fritzmeier v. 
Texas Employers* Ins. Ass*n, 114 S. 
W.2d 236, 181 Tex. 165—Magnolia 
Petroleum Co. v. Long, 86 S.W.2d 
460, 126 Tex. 196—Houtchens v. 
State, Com.App., 63 S.W.2d 1011, 
motion granted 74 S.W.2d 976— 
Boosth & Genecov Production Co. 

V. White, Civ.App., 267 S.W.2d 140, 
affbrmed in part and reversed in 
part on other grounds. Sup., 262 S. 

W. 2d 99—National Auto. & Casual¬ 
ty Ins. Co. V. Layman, CavA-pp., 248 
S.W.2d 993—Southwestern Ghney- 
hound Lines v. Dickson, Civ.App., 
219 S.W.2d 692—Kendall v. John¬ 
son, Civ.App., 212 S.W.2d 282— 
Wells V. Ward, Civ.App., 207 S.W.2d 
698, refused no reversible erro r 
Wright V. Texas & P. Ry, Co., Civ. 
App., 205 S.W.2d 415—Coca-Cola 
Bottling Co. of Port Worth v. Bur- 
gress, ClvApp., 195 S.W.2d 879, re¬ 
fused no reversible error—Service 
Refining Co. v. Hutcherson, Civ. 
App.. 179 S.W.2d 772, error refused 
—Strong V. Aetna (Casualty & Sure¬ 
ty Co., Civ.App., 170 S.W.2d 786— 
Fenner v. American Surety Co. of 
New York, Civ App., 166 S.W.2d 
279, error refused—^Hait v. Orels, 
Civ.App., 165 S.W.2d 997, error re¬ 
fused—^Dallas Ry. & Terminal (To. 

V. Whitcomb, Civ App., 153 S.W.2d 
627, affirmed 163 S.W.2d 616, 139 
Tex. 467—^Metropolitan Life Ins. 
Cow V. Butler, Civ.App.» 149 S.W.2d 
187, error dismissed—Commercial 
Standard Ins. Co. v. Shank, Civ. 
App., 140 S.W.2d 278, error dismiss¬ 
ed, Judgment correct—^Younger 
Bros. V. Moore, (31 vApp., 136 S.W. 
2d 780, error dismissed. Judgment 
correct—Federal Underwriters ESx- 
change v. Crow, CIvApp., 118 S.W. 
2d 1073, error dismissed—Colorado 
Life Co. V. Teague, Civ.App., 117 S. 

W. 2d 849, error dismissed—Nation¬ 
al Life & Accident Co. v. DickinsOh, 
C1V.APP., 116 S.W.2d 1180, error dis¬ 
missed—^Parker v. Jakovich, (31 v. 
App., 116 S.W.2d 790, error dismiss¬ 
ed—Amberson v. Woodul, Civ App., 
108 S.W.2d 852, error dismissed- 
McClelland v. Mounger, Civ.App., 
107 S.W.2d 901, error dismissed by 
agreement—Alamo Downs,' Inc., v. 
Briggs, Civ.App., 106 S.W.2d ' 788, 
error dismissed—Lozano Newspa¬ 
pers V. Alvarez, Civ App., 104 S.W. 
2d 673, error dismissed—Trinity- 
Universal Ins. Co. V. Maxwell, Civ. 
App., 101 S.W.2d 606, error dis¬ 
missed—Gifford-Hill & (3o. v, Jones, 
Civ.App., 99 S.W.2d 666—Bopser v. 
Coffer, (TiviApp.; 98 S.w;2d 276— 
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Texas Employers Ins^ Ass’xi ▼. 
H^or, 97 S.W.2d 1041— 

Dillinsrliam v. Currie, Civ.App., 92 
S.W.2d 1122, error dismissed—Lee 

V. Wilson, Civ.App., 91 S.W.2d 461, 
•error ref used—Mid-Kansas Oil' & 
Oas Ca V. Burton, Civ.App., 87 S. 

W. 2d 838, error granted—Williams 
V. Bodocker, Civ.App„ 84 S.W.2d 
566—Texas Pipe Line Co. v. Mil¬ 
ler. CivJlpp., 84 S.W.2d 650—Qif- 
ford-EQll & C6. ▼. Henderson, Civ. 
App., 81 S.W.2d 274, error dis¬ 
missed—Texas Indemnity Ina Co. 

V. Smith, Civ.App., 73 S.W.2d 578 
—Atex Const. Co. v. Farrow, Civ. 
App., 71 S.W.2d 323, error refused 
—Panhandle & S. F. Ry. Co. v. Mil¬ 
ler, Civ App., 64 S.W.2d 1076, error 
dismissed—^Zlanlels v. Starnes, Civ. 
App., 61 S.W.2d 6*48, error dis¬ 
missed—Texas Employers* Ina 
Ass*n V. Marsden, Civ.ADP*» 67 S. 

W. 2d 900, reversed on other 
grounds 92 S.W.2d 237, 127 Tex. 
84—^Reliance Ins. Oo. of Philadel¬ 
phia V. Nichols, Civ.App., 66 S.W. 
2d 479. 

Wia—Bump v. Voights, 249 N.W. 
508, 212 WiS. 256. 

64 C.J. p 620 note 83—17 C.J. p 1069 
note 96. 

Statotory words 

(1) In generaL 

Cal.—Formosa v. Tellow Cab Co., 87 
P.2d 716, 31 Cal.App.2d 77. 

Or.—Leo V. Hoff, 97 P.2d 716, 168 
Or. 874. 

(2) In instructing on statutes, 
court need not define meaning of 
every word or phrase used in statute. 
—Duran v. Mission Mortuary, 258 P. 
2d 241, 174 Kan. 665. 

Terms whioh it has been held not 
neoessacy to define 

(1) **Burden of proof.*’ 

Ba^—Cain v. Kohlman, 22 A.2d 667, 
844 Pa. 68. 

Tex.—Jackson v. Amador, Civ.App., 
76 S.W.2d 892, error dismissed— 
Commercial Standard Ins. Co. v. 
Caster, Civ App., 59 S.W.2d 931, re¬ 
versed on other grounds Norton v. 
Caster, 81 S.W.2d 487, 125 Tex. 48. 
64 CJ. p 620 note 88 [b] (25). 

(2) ’XlsAise.”—^Metropolitan Casu¬ 
alty Ins. Co. V. Woody, TexCJiv.App., 
80 S.W.2d 771, error dismissed—^Tex¬ 
as & P. Ry. Co. V. Short, Tex.CJiv. 
App., 62 S.W.2d 995, ^rror refused. 

(3) *'C!ausaI connection.*'—Texas- 
Louislana Power Co. v. Webster, Civ. 
App., 59 S.W.2d 902, affirmed 91 S.W. 
2d 302, 127 Tex. 126. 

(4) “Control.** 

Tex.—Texas Electric Ry. v. Stewart, 
Clv.App., 217 S.W. 1081. 

Wash.—Hiteshue v. Robinson, 16 P. 
2d 610, 170 Wash. 272. 

(6) “Efificient and moving cause.**— 
St Louis Southwestern Ry. Co. of 
Texas v. Lowry, Tex.Clv,App., 11$ S. 


W.2d 180, error dismissed—Foster v. 
Beckman, Tex.Civ.App., 85 S.W.2d 
789, error refused—City of Terrell v. 
Howard, 86 S.W.2d 288, reversed on 
other grounds. 111 S.W.2d 692, 130 
I Tex. 469—^Panhandle & S. F. Ry. Co. 
V. Reynolds, Tex.CivApp., 83 S.W.2d 
249. 

(6) “Imminent peril.**—Lankford 

V. Thompson. 189 S.W.2d 217, 864 Mo. 
220—^Perkins v. Terminal R. Ass'n of 
St Louis, 102 S.W.2d 915, 340 Mo. 868 
—64 C.J. p 620 note 88 [b] (83). 

(7) “Market value.**—CJlty of Bllzar 
bethtown v. Caswell, Ky., 261 S.W.2d 
424—64 C.J. p 620 note 83 [b] (103). 

(8) “Mental anguish.**—^Western 
Union Tel. Co. v. Homer, Civ.App., 
167 S.W.2d 659, affirmed 166 S.W.2d 
684, 140 Tex. 193—^Enterprise Oo. v. 
Bins, Tex.Clv.App.. 98 S.W.2d 452. 

(9) “Natural and continuous se¬ 
quence.**—^Massinglll v. Henwood, 
169 S.W.2d 118, 188 Tex. 317—Inter¬ 
national Brotherhood of Boilermak¬ 
ers, Iron Shipbuilders & Helpers of 
America v. Huval, Civ.App., 154 S. 

W. 2d 233, affirmed in part and re¬ 
versed in part on other grounds 166 
S.W.2d 107, 140 Tex. 21—Ford Motor 
Co. V. Whitt Tex.Clv.App., 81 S.W. 
2d 1032, error refused—^McDaniel 
Bros. V. Wilson, Tex.Civ.App., 70 S. 
W.2d 618, error refused—^Fort Worth 
& D. C. Ry. Co. V. Rows, Tex.Clv.App., 
69 S.W.2d 169—^Texas-Louisiana Pow¬ 
er Co. V. Webster, Civ.App., 69 S.W. 
2d 902, affirmed 91 S.W.2d 302, 127 
Tex. 126—^Baldridge v. Klein, Tex. 
Civ.App., 66 S.W.2d 897, reversed 
without opinion. 

(10) “Near.**-Roeser v. Coffer, 
Tex.Clv.App., 98 S.W.2d 276. 

(11) “Negligence.**—^Fantin v. L 
W. Hays, Inc., Mo., 242 S.W.2d 609— 
64 O.J. p 620 note 83 [b] (114). 

(12) “Pecuniary loss.**—Wells v. 
Henderson, Tex.Clv.App., 78 S.W.2d 
683, error refused—Houston Gas db 
Fuel Co, V. Perry, Civ App., 65 S.W. 
2d 901, modified on other grounds 91 
S.W,2d 1052, 127 Tex, 102. 

(18) ’^Perilous position.**—^Burling¬ 
ton-Rock Island R. Co. v. Davis, Tex 
(71VApp., 128 S.W.2d 1002, error dis¬ 
missed, Judgment correct—Dallas 
Railway & Terminal Co. v. Redman, 
Tex.Cfiv.App., 113 aW.2d 262. 

(14) “Permanent** 

Mo.—Porter v. Equitable Life Assur. 

Soa of U, S., App., 71 S.W.2d 766. 
Tex,—Southern Underwriters v. Wel¬ 
don, ClvApp., 142 S.W.2d 574— 
Consolidated Underwriters v. Lee, 
Civ App., 107 S.W.2d 482, error dis¬ 
missed—^Texas Employers’ Ins. 
Ass’n V. Marsden, Ciy.App., 57 S. 
W.2d 900, reversed on other 
grounds 92 S.W.2d 237, 127 Tex, 
84. ■ 

64 aj. p 620 note 88 [b] (124). 
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( 16 ) “Practice.**-Missouri - Han- 
sas-Texas R. Co. of Texas v. Ash- 
lock, Tex.Civ.App., 136 S.W.2d 948, 
error refused—Galveston, H. & S. a! 
Ry. Co. V. Waldo, Tex.Civ.App., 77 
S.W. 2 d 826, error dismissed. 

(16) “Preponderance of evidence.** 
Mo.—Jones v. Durham, 67 S.W. 976 

94 Mo.App. 51. 

Okl.—Skaggs V. Gypsy Oil Co., 86 
P.2d 865, 169 Okl. 209. 

Tenn.—Endowment Rank K. P. v. 
Steele, 69 S.W. 836, 837, 108 Tenn. 
624. 

Tex.—Kleher v. Pacific Ave. Garage, 
ClvApp., 70 S.W.2d 812. error dis¬ 
missed—Commercial Standard Tna, 
Co. V. Caster. Clv.App., 59 S.W.2d 
981, reversed on other grounds Noi^ 
ton V. CJaster, 81 S.W.2d 487, 126 
Tex 48. 

64 O.J. p 620 note 88 [b] (128,129). 

(17) “Present cash value.**—^Bull- 
Stewart Equipment Co. v. Myers, Tex 
Civ.App., 102 S.W.2d 241, error dis¬ 
missed—^Houston Belt & Terminal 
Ry. Co. V. Davis, TexCivApp., I 9 S. 
W.2d 77. 

(18) “Proper lookout**—Masslngiil 
V. Henwood, 169 S.W.2d 118, 138 Tex. 
317—Hicks V. Brown, CfivApp., 128 
S.W.2d 884, modified on other grounds 
161 S.W.2d 790, 136 Tex 399—Com¬ 
mercial Standard Ins. Co. v. Shudde, 
TexCiv.App., 76 S.W.2d 661, affirmed 
without opinion—^Ray v. Moxon, Civ, 
App., 56 S.W.2d 469, affirmed Moxon 
V. Ray, 81 S.W.2d 488, 125 Tex 24. 

(19) “Proximate.”—Adams v. Sex¬ 
ton, 97 S.W.2d 602, 265 Ky. 722—64 
C.J. p 620 note 83 [b] (140). 

( 20 ) “Proximate cause.”—Chapman 
V. Bruton, Inc., 60 N.E.2d 125, 326 
IllApp. 334—64 C.J. p 620 note 88 
[b] (141). 

(21) “Reasonable doubt’*—Btout- 
chens v. State, TexComApp., 68 S.W. 
2d 1011 , motion granted 74 S.W. 2 d 
976. 

( 22 ) **R 6 asonable time.**—Dunning 
V. Badger, TexCivApp., 74 S.W.2d 
151, error dismissed—34 C.J. p 620 
note 83 [b] (149). 

. (23) “Right of way.”—Johnson v. 
Grlepenstroh. 33 N‘.W.2d 649, 160 Neb. 
126. 

(24) “Substantial.** 

Mo.—C. P. Deatherage Lumber Co. v. 

Snyder, 65 Mo.App. 568. 

Tex.—Wichita Falls Traction Co. v. 
Elliott, 81 S.W.2d 659, 126 Tex 248. 

(26) ’Within the scope of employ¬ 
ment”—Hurst V. Montgomery Ward 
& Co., MO.APP., 107 S.W.2d 188. 

(26)> Other terms.—Herberg v. 
Moulton, 29 A2d 774, 129 Conn. 636 
—64 C.J. p 620 note 88 [bj. 
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refuse requests for instructions seeking a defini- eral terms what the definition includes, it is not 
tion of such terms.^® An instruction defining a term the duty of the court to set out by way of illustra- 
is not required where the court has sufficiently in- tion, or otherwise, assumed specific instances which 
formed the jury of its meaning during the trial,are not within the scope of the definition.*^® The 
or has defined it in other instructions.^^ definition of a technical term need not be repeated 

Also an instruction defining a term has been held every time the term is reemployed in the insthic- 
not necessary where the pleadings and evidence do tions.^*^ 
not raise an issue as to that term,or where the 

definition or explanation is not necessary to assist § 319 ^ Determination of Amount of Recovery 
the jury in determining the issues submitted 

and terms not used in the instructions submitted^^ The necessity of instructions relating to the deter- 
or surplus words used^® need not ordinarily be de- mination of the amount of recovery is considered 
fined. Where the court has told the jury in gen- in Damages §8 178-188. The duty of the court to 


89. Ind.—New Tork Cent. R. Co. v. 
De Leury. 192 N.D. 126, 100 Ind. 
App. 140. 

Tex.—Eioenisr v. Grand Lodge of Or¬ 
der of Sons of Herman, Clv.App., 
148 S.W.2d 222, error dismissed, 
judgment correct—Watchtower 

Hut. Life Ins. Co. v. Davis, Civ. 
App., 99 S.W.2d 693. 

40. Wash.—^Morgan v. Union Auto¬ 
mobile Ins. Co., 273 P. 627, 150 
Wash. 443. 

64 C.J. p 624 note 84. 

41. Cal.—Gutter v. Nlesley, 86 P.2d 
165, 1 Cal.App.2d 69. 

Ky.—Louisville Times Co. v. Lyttle, 
77 S.W.2d 432, 267 Ky. 132. 

Tex,—Safety Casualty Co. v. O’Pry, 
Clv.App., 187 S.W,2d 678, refused 
for want of merit—^Baiis v. Lewis, 
Civ.App., 142 S.W.2d 294—Consoli¬ 
dated Underwriters v. Christal, 
Civ.App., 186 S.W.2d 127, error re¬ 
fused. 

48. U.S.—^Hall V. ABltna Life Ins. Co., 
aCAJlrk.. 85 P.2d 447. 

Cal.—^Zuckerman v. Underwriters at 
Lloyd’s, London, 267 P.2d 777, 42 
Cal.2d 460. 

Conn.—^Ziskin v. Confletto, 79 A,2d 
816, 187 Conn. 629. 

m.—Murphy v. Illinois State Trust 
Co., 81 N.E.2d 305, 876 Ill. .810. 

Iowa.—Hoeft v. State, 266 N.W. 671, 
221 Iowa 694, 104 A.L.R. 1008— 
Hamilton v. Boyd, 256 N.W. 290, 
218 Iowa 885. 

Md.—Emery, to Use of Calvert Ins. 
Co. V. P. P. Asher, Jr., & Sons, 76 
A2d 338, 196 Md. 1. 

Mo.—^Meyer v. Weber, 109 S.W.2d 702, 
283 Mo.App. 832. 

N.D.—Huus V. Ringo, 47 N.W.2d 216, 
77 N.D. 887. 

Ohio.—^McKee v. New Idea, App., 44 
. N.B.2d 697. 

Tex.—Peerless Oil & Gas Co. v. Teas, 
168 S.W.2d 768, 138 Tex. 801—City 
of Waco V. Teague, Clv.App., 168 S. 
W.2d 621—^Younger Bros. v. Power, 

, Civ.App., 118 S.W.2d 964, error dis¬ 
missed—Johnson v. Smlther,. Civ. 
App., 116 S.W.2d 812, error dis- 
tttlssedr—Texas Cooa/-Cola Bottling 
Co. V. Wlmberley, C^v.App.> 109 S. 


W.2d 860, error dismissed—^Lott v. 
Van Zandt, Civ.App., 107 S.W.2d 761 
—^Trinity-Universal Ins. Co. v. 
Maxwell, CivApp., 101 S.W.2d 606, 
error dismissed—Greaher v. Coca- 
Cola Bottling Works of Dallas, Civ. 
App., 98 S.W.2d 1028, error dis¬ 
missed—^Demeritt v. Bade, Civ. 
App., 98 S.W.2d 219—National Life 
& Accident Ins. Co. v. Robledo, Civ. 
App., 93 S.W.2d 1198, error dis¬ 
missed—^Maryland Casualty Co. v. 
Bryant, Civ.App., 84 S.W.2d 492, 
error dismissed—Metropolitan Life 
Ins. Co. V. Prlbble, Clv.App., 82 S. 
W.2d 414—^Texas Mut Life Ins. 
Ass’n V. Adams, Civ.App., 77 S.W.2d 
681, error dismissed—Gulf States 
Utilities Co. v. Wuenscher, Civ. 
App., 72 S.W.2d 682, error dismiss¬ 
ed—Wutke V. Yolton, Clv.App., 71 
S.W.2d 649, error refused—Atex 
Const. Co. V. Parrow, Civ.App., 71 
S.W.2d 323, error refused—James 
V. Hada, ClvA.pp., 66 S.W.2d 865, 
error dismissed—^haboub v. De 
Lacie, Civ.App., 59 S.W.2d 954, er¬ 
ror dismissed—Commercial Stand¬ 
ard Ins. Co. V. Caster, Civ.App., 69 
S.W.2d 931, reversed on other 
grounds Norton v. Caster, 81 S.W. 
2d 487, 126 Tex. 48. 

64 C.J. p 624 note 86. 

43. U.S.—^Dallas Ry. & Terminal Co. 
V. Sullivan, C.O.AuTex., 108 P.2d 
681—Jasper County Lumber Co. v. 
McNeill, C.C.A.Tex., 76 P.2d 207, 
certiorari denied 65 S.Ct 923, 296 

U. S. 764, 79 L.Bd. 1706. 

Conn.—Snyder v. Reshenk, 38 A. 2d 
803, 131 Conn. 262. 

Iowa—Wolfe v. Decker, 266 N.W. 4, 
221 Iowa 600. 

Ey.—^Maryland Assur. Corp. v. Smith, 
151 S.W.2d 409, 286 Ey. 613. 

Mo.—^Hardwick v. Eansas City Gas 
Co., 195 S.W.2d 604, 365 Mov 100, 
166 A.LR. 666—Stokes v. Godefroy 
Mfg. Co., 86 S.W.2d 484—Savage 

V. Michalon’s Estate, App., 176 S. 

W. 2d 626—Mutual Press Brick & 
Quarry Co. v. Reinschmidt, App., 74 
S.W.2d 868. 

Ohio.—Dahnke v. Meggitt, 26 N.E.2d 
223* 68 Ohio App. 262. 
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Tex.—Dickens v. Dickens, Civ.App., 
262 S.W.2d 796, error refused no re¬ 
versible error—^Miller v. Watson, 
CivA.pp., 267 S.W.2d 839, error re¬ 
fused no reversible error—North 
American Accident Ins. Co. v. Wy¬ 
att, Civ.App., 160 S.W.2d 298, error 
refused—^Horton v. Schultz, dv. 
App., 148 S.W.2d 252—^Brightwell v. 
Scott, Civ.App., Ill S.W.2d 789, er¬ 
ror dismissed—^Rotge v. Dunlap, 
Civ.App., 91 S.W.2d 906, error dis¬ 
missed by agreement—^Lloyds Cas¬ 
ualty Co. of New York v. Grllliett, 
Civ.App., 64 S.W.2d 1005, error re¬ 
fused. 

Wash.—^Beireis v. Leslie, 214 P.2d 
194, 35 Wash.2d 554. 

64 C.J. p 624 note 85. 

44. Mo.—^Reaves v. Eramer, 97 S.W. 
2d 186, 231 Mo.App. 368. 

Tex.—Pacific Indemnity Co. v. Arline, 
CivA.pp., 218 S.W.2d 691, error 
granted—^Hayes v. Nichols, Civ. 
App., 208 S.W.2d 274—Poise v. 
Monroe, Clv.App., 190 S.W.2d 604, 
refused for want of merit—^Dakan 
V. Humphreys, Civ.App., 190 S.W. 
2d 871—Cooper v. Cooper, Civ.App., 
168 S.W.2d 686—Port Worth & 
Denver City Ry. Co. v. Burton, Civ. 
App., 168 S.W.2d 601, error dis¬ 
missed—Greaber v. Coca-Cola Bot¬ 
tling Works of Dallas, Civ.App., 98 
S.W.2d 1028, error dismissed—As¬ 
sociated Indemnity Corporation v. 
Baker, Clv.App., 76 S.W.2d 153, er¬ 
ror dismlssedr-Commercial Stand¬ 
ard Ins. Co. V. Caster, Civ.App., 69 
S.W.2d 981, reversed on other 
grounds Norton v. Caster, 81 S.W. 
2d 487, 125 Tex. 48—Austin v. De 
George, Civ.App., 56 S.W.2d 686, er¬ 
ror dismissed. 

64 C.J. p 624 note 86. 

45. Mo.—^Blelman v. City of St. Jo¬ 
seph, App., 260 S.W. 529. 

64 C.J. p 624 note 87. 

46. Iowa.—Rowe v. United Commeiv 
cial Travelers’ Ass’n, 172 N.W. 464* 
186 Iowa 454, 4 AL.R. 1286. 

47. Or.—Williams v. Portland Gen¬ 
eral Eleo. Co., 247 P.2d 494, 196 Or. 
697. 



§§ 319-320 TRIAL 

instruct the jury as to damages without a request 
therefor is discussed infra § 392. 

Examine Pocket Parts for later cases. 

§ 320. Instructions as to Duties of Jury 

a. In general 

b. Cautions against sympathy or prej¬ 

udice 

a. In General 

The giving or refusal of cautionary Instructions to 
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the Jury rests largely In the discretion of the trial 
court. 

What instructions should be given for the guid¬ 
ance of the jury, and their nature, depends on the 
evidence in lie particular case.^^ The jury need be 
told only the law applicable to their duty in the par¬ 
ticular case.^® The giving or refusal of cautionary 
instructions rests largely in the discretion of the 
trial court therefore the refusing of them is 
not error,5i especially where there is nothing in the 
evidence to indicate that they are needed,^2 or 
where the jury are fairly instructed on the law of 


48. Ya.—Green v. Ruffin, 125 S.E. 

742, 127 S.B. 486, 141 Ya. 628. 

Duty to instruct as to: 

Form and effect of verdict see In¬ 
fra § 322. 

Influence of argruments of counsel 
see infra § 321. 

Quotient verdicts see Damages S 
178. 

Instructions as to duties of jury in 
criminal prosecutions see Criminal 
Law §9 1186-1188. 

Warning^ agrainst indulgence O'f pre¬ 
sumption see supra § 308. 

Disputed authenticity of doenmeut 
VTlien documentary evidence is sent 
out with Jury, trial judge should 
warn jury of dispute relating to its 
authenticity.—Brenner v. Lesher, 2 
A.2d 781, 332 Pa. 522. 
fright aud shook without physical 
injury 

Where recovery is sought for 
fright and shock resulting from al¬ 
leged negligence, in the absence of 
injury of traumatic nature, jury 
should be instructed to use caution 
and to scrutinize evidence with care. 
—Orlo V. Connecticut Co., 21 A.2d 
402, 128 Conn. 231. 

49. Mass.—^Partridge v. United 
Blastlc Corporation, 192 N'.B; 460, 
288 Mass. 138. 

Minn.—Mattfeld v. Nester, 32 N.W,2d 
291, 226 Minn. 106. 3 A.L.R.2d 909. 

50. Ariz.—^Tenney v. Bnkeball, 168 
P.2d 619, 62 Ariz. 416. 

Ga.—^Bentley v. Southern Ry. Co,, 182 
S.B. 815, 52 Ga.App. 188. 

Iowa.—Orwlg v. Chicago, R. I. & P. 
Ry. Co., 260 N.W. 148, 217 Iowa 621, 
90 A.L.R. 258. 

Mass.—Grower's Marketing Service 
V. Webster & Atlas Nat. Bank of 
Boston, 62 N.B.2d 226, 318 Mass. 
496. 

Minn.-Mattfeld v. Nester, 82 N.W.2d 
291, 226 Minn. 106, 3 A.L.R.2d 909. 
Mo.—Hughes v. Terminal R. Ass'n of 
St. Louis, 266 S.W.2d 273—/Thomp¬ 
son V. Economy Hydro Gas Co., 267 
S.W.2d 669, 363 Mo. 1115—Ro-ush v. 
Alkire Truck Lines, 246 S.W.2d 8— 
Price v. Schnltker, 239 S.W.2d 296, 
861 Mo. 1179—West v. St. Louis 
Public Service Co., 236 S.W.2d 308, 


361 Mo. 740—^Wlse v. Coleman, 230 
S.W.2d 870, 360 Mo. 829—Tatum v. 
Gulf, M. & O. R. Co., 223 S.W.2d 
418, 369 Mo. 709—^Maybach v. Pal- 
staff Brewing Corp., 222 S.W.2d 87, 
369 Mo. 446—Arno v. St. Louis Pub¬ 
lic Service Co., 202 S.W.2d 787, 856 
Mo. 584—Harrington v. National 
Outdoor Advertising Co., 196 S.W. 
2d 786, 366 Mo. 624—Hardwick v. 
Kansas City Gaa Co., 196 S.W.2d 
604, 856 Mo. 100, 166 A.L.R. 666— 
Zesch V. Abrasive Co. of Philadel¬ 
phia, 193 S.W.2d 581, 364 Mo. 1147 
—^Zesch V. Abrasive Co. of Phila¬ 
delphia, 188 S.W.2d 140, 353 Mo. 
658, 166 A.L.R. 469—Britton v. 
Guardian Life Ins. Co. of America, 
177 S.W.2d 443—Mueller v. Schien, 
176 S.W.2d 449, 862 Mo. 180—Mor¬ 
ris V. B. L Du Pont De Nemours & 
Co., 173 S.W.2d 89, 361 Mo. 479— 
Atchison v. WesJeley, 169 S.W.2d 
914, 360 Mo. 1092—^Edwards v. 

Business Men's Assur. Co. of Amer¬ 
ica, 168 S.W.2d 82, 350 Mo. 666— 
Lewis V. Zag&ta, 166 S.W.2d 641, 
350 Mo. 446—^Dove v. Atchison, T. & 
S. P. Ry. Co., 163 S.W.2d 648, 349 
Mo. 798—^Mendenhall v. Neyer, 149 
S.W.2d 866, 347 Mo. 881—WllUams 

V. Guyot, 126 S.W.2d 1137, 344 Mo. 
372—Gardner v. Turk, 123 S.W.2d 
168, 343 Mo. 899—^Larey v. Mis- 
sourl-Kansas-Texas R. Co., 64 S.W. 
2d 681, 333 Mo. 949—Wolfson v. 
Cohen, 56 S.W.2d 677—Wollard v. 
Pollock, App., 263 S.W.2d 748—Mc- 
Clintock V. Terminal R, R. Ass'n of 
St Louis, App., 257 S.W.2d 180— 
Pinley v. Illinois Cent R. Co., App., 
251 S.W.2d 713—Stanley v. Stanley. 
App., 251 S.W.2d 866—Shell Pipe 
Line Corp. v. Bruns, App., 239 S.W. 
2d 646—Connen V. Aalco Moving &. 
Storage Co., App., 218 S.W.2d 830— 
Goggin V. Schoening, App., 199 S.W. 
2d 87—^Piburn v. Reed, App., 193 S. 

W. 2d 789—Diel v. St Louis Public 
Service Co., 192 S.W.2d 608, 238 Mo. 
App. 1046—Peigenbaum v. Bock- 
rath. App., 191 S.W.2d 999—Mc¬ 
Collum V. Shubert, App., 186 S.W. 
2d 48—^Hart v. Kansas City Public 
Service Oo., App., 164 S.W.2d 600— 
Burow V. St Louis Public Service 
Co., App., 79 S.W.2d 478—^Puenfgeld 
v. Holt App., 70 S.W.2d 143—Kllng- 
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insmith V. Mutual Ben. Health & 
Accident Ass'n, 64 S.W.2d 706, 228 
Mo.App. 229. 

N.H.—^Lemire v. Btaley, 89 A.2d 10, 
93 N.H 206. 

Ohio.—^Estridge v. Cincinnati St Ry. 
Co., 63 N.E.2d 823, 76 Ohio App. 220 
—Rubbo V. Hughes Provision Co., 
36 N.E.2d 144, 67 Ohio App. 123, 
affirmed 34 N.E.2d 202, 138 Ohio St 
178. 

Or.—^McYay v. Byars, 138 P.2d 210, 
171 Or. 449—^Pitze v. Amerlcan-BEa- 
waiian S. S. Co., 117 P.2d 826, 167 
Or. 439—Arthur v. Parish, 47 P.2d 
682, 160 Or. 582. 

Pa.—^Morrisey v. Speare, Coin.Pl., 29 
Del. 163. 

Tenn.—^Hester v. Hubbuch, 170 S.W. 
2d 922, 26 TenmApp. 246—White v. 
White, 9 Tenn.App. 664. 

Tex.—J. EL Robinson Truck Lines v. 

Ragan, Clv.App., 204 S.W.2d 662. 

64 C.J. p 626 note 16. 

Advice on legal principles 
A trial judge should not send out 
jury to consider Issues without some 
advice about legal principles applica¬ 
ble to jury’s functions.—^Miami Coca 
Cola Bottling Co. v. MaJilo, Pla., 46 
So.2d 119. 

51. Ariz.—Tenney v. Enkeball, 168 
P.2d 619, 62 Ariz. 416. 

Minn.—Mattfeld v. Nester, 82 N.W. 
2d 291, 226 Minn. 106, 8 A.L.R.2d 
909. 

Mo.—^Hughes v. Terminal R. Ass’n of 
St Louis, 266 S.W.2d 273—Roush v. 
Alkire Truck Lines, 246 S.W.2d 8— 
Tatum V. Gulf, M. & O. R* Co., 223 
S.W.2d 418, 859 Mo. 709—Morris 
V. E. L Dupont De Nemours & Co., 
173 S.W.2d 39. 361 Mo. 479—Larey 
V. Mlssouri-Kansas-Texas R. Co., 
64 S.W.2d 681, 833 Mo. 949—Conner 
V. Aalco Moving & Storage Co., 
App., 218 S.W.2d 830—^Btort v. Kan¬ 
sas City Public Service Co., App., 
164 S.W.2d 600—Kllnglnsmlth v. 
Mutual Ben. Health & Accident 
Ass’n, 64 S.W.2d 706, 228 Mo.App. 
229. 

Wyo.—Glover v. Berger, 268 P.2d 
498. 

52. Mo.—Goggin V. Schoening, App., 
199 S.V7.2d 87. 
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the case, and the refusal of the instruction does not 
prejudice the party requesting it®® 

It has been held that the court should caution the 
jury against an arbitrary or capricious disregard of 
the weight of evidence for a party,and require 
them to keep within their province in finding the 
facts from the evidence, not finding facts not estab¬ 
lished by the evidence.®® A party is on request 
entitled to an instruction that the jury must re¬ 
ceive the law from the court and be governed there¬ 
by,®® and the refusal thereof is error.®^ Likewise, 
the court should give a requested instruction that 
the jury had a duty to follow the instructions of the 
court in considering the evidence and in reaching 
a verdict.®® It is not necessary, however, that the 
jury be told in every instruction that they must be 
governed thereby.®® 

In instructing the jury concerning negligence or 
contributory negligence, the court should emphasize 
to the jury that they must consider all the facts, 
conditions, and circumstances disclosed by the evi¬ 
dence in determining whether due care was exer¬ 
cised.®® Where a judge expresses an opinion about 
the facts, the jury should be instructed ^at they are 
the exclusive judges of the facts,®i and that they 
need not adopt any opinion that the court had ex¬ 
pressed about the facts.®® The instructions should 
include a direction how properly to apply the law to 
the facts.®® 


TRIAL § 320 

A trial judge who has made a full and fair charge 
is not bound to charge on request how the jury 
should report if they find one way or the other as 
to particular facts.®^ It is the absolute duty of the 
court to instruct the jury so positively and so 
firmly in a case of much notoriety and feeling that 
no juror would be likely to see newspapers printing 
matters of evidence or other comments on the 
proceedings.®® The court should inform the jury 
how many of them are required to agree on a ver¬ 
dict;®® and so a charge that, unless each juror is 
reasonably satisfied plaintiff is entitled to recover, 
the verdict cannot be for him, merely requiring 
unanimity of verdict, should be given,®*^ and so 
should an instruction that a juror, if not convinced, 
should not surrender his own convictions simply be¬ 
cause differing from those of the other jurors.®® 

At defendant’s request the court should instruct 
that the fact that the court submitted the case to 
them was not to be considered an intimation that 
defendant was or was not liable.®® It has been held 
unnecessary to instruct that the contentions of the 
parties should not control, unless supported by evi¬ 
dence or admissions,'^® that special charges given by 
the court at the request of either party have the 
same dignity and binding force as the main charge 
of the court, and that such special charges should 
be given the same consideration as the main 
charge,*^! or that the jury should find on issues sub- 


53. Ill.—ITberhart v. G-reenberfir, 83 
N.B. 101, 231 Ill. 79. 

Mo.—Feigrenbaum v. Bockratb, App., 
191 S.W.2d 999. 

B4k Pa.—Weiss v. Pittsburgb Rys. 
Co., 89 A. 586, 242 Pa. 506—Cohen 
v. Philadelphia Rapid Transit Co., 
77 A. 500, 228 Pa. 243. 

Cautionary instructions as to probar 
tive effect o-f facts see supra S ®11* 
Duty to state or review evidence see 
supra S 307. 

Instructions as to determination .of 
weifiTht and sufficiency of evidence 
see supra S 810. 

B5. IlL—Smith V. Bellrose, 200 ni. 
App. 368. 

Pa.—^McGonlgral v. Pittsburgrh Rys. 
Co., 89 A. 805, 243 Pa. 47. 

Omitting’ personal experiences 
Judge should charge jury to con¬ 
fine discussions to evidence produced 
at trial and refrain from discussing 
personal experiences.—^Taylor v. Gen¬ 
eral Exchange Ins. Corporation, Civ. 
App., 67 S.w.2d 1061, reversed on 
other grounds 96 S.W.2d 70, 128 Tex. 
118. 

56b Ill.—Chicago, etc., R. Co. v. Bur- 
ridge, 71 N.E. 838, 211 UL 9. 

64 C.J. p 626 note 18. 


57. Ill.—^Illinois Commercial Men's 
Assoc. V. Perrin, 139 Ill.App. 548. 

58. W.Va.—might V. Valan, 43 S.E. 
2d 364, 130 W.Va. 466. 

59. Ill.—Chicago Union Traction Co. 
V. O'Brien. 76 N.E. 841, 219 HI. 808. 

6a Ind.—^Pennsylvania R. Co, v. 
SUlabower, 39 N.E.2d 465, 110 Ind. 
App. 458. 

61. U.S.—^Pager v. Pennsylvania B. 
Co., aCJLN.Y., 165 P.2d 56. 

Comments on evidence in general see 
supra § 273. 

Instructions on facts or weight and 
sufficiency of evidence as invasion 
of province of jury see supra §§ 
285-292. 

62. U.S.—Pager v. Pennsylvania R. 
Co., supra. 

63. Conn.—^Bradley v. Eems, 188 A. 
130, 106 Conn. 888—^Pietrycka v. 
Simolan, 120 A. 310, 98 Conn. 490. 

64. N.T.—Carotenuto v. Surface 
Transp. Co., 68 N.T.S.Zd 519, 271 
App.Div. 990. 

66. Ill.—Ogren v. Rockford Star 
Printing Co., 128 N.E. 587, 288 IlL 
405. 

66. Ky.—^Hopper v. Barren Fork 
Coal Co., 92 S.W.2d 776, 26'8 Ky. 446 
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—Southeastern Telephone Co. ▼. 
Payne, 69 S.W.2d 358, 253 Ey. 245. 
64 C.J. p 626 note 23. 

''Generally, instruction on unanimi¬ 
ty of jury is given as matter of 
course."—^Robertson v. Hobson, 171 
S.B. 745, 114 W.Va. 236. 
mno or more 

Ky.—State Farm Mut Automobile 
Ins. Co. V. Kegley, 168 S.W.2d 2, 
292 Ky. 826. 

64 C.J. p 626 note 23 [a]. 

Blgning of verdict 
Instruction should be given con¬ 
cerning signing of verdict, if entire 
twelve jurors fail to agree.—^Farmers 
Nat. Bank of Somerset v. Bolton, 97 
S.W.2d 406, 265 Ky. 586. 

67. Ala.—^Birmingham Stove & 
Range Co. v. Liawler, 66 So. 897, 11 
Ala.App. 534. 

6a W.Va—Emery v. Monongahela 
West Penn Public Service Co., 163 
S.B. 620, 111 W.Va 699. 

69. ELL—^Peterson v. Chicago & O. P. 
Elevated R. Co., 103 N.E. 252, 260 
IlL 280. 

Duty to submit Issues and theories 
of (»ise see supra §9 301-305. 

70. Ga—Sikes v. Seckinger, 160 S 
E. 911, 173 Ga 672. 

71- Tex.—St. Liouis Southwesten: 
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matted without reference to their opinions as to 
legal rights of the partiesJ^ 

The court, where such a verdict is proper, should 
instruct the jury in such form that it may find in 
favor of or against any one or more of several 
defendants and, in a negligence case, an instruc¬ 
tion warning the jury against basing liability on 
anything but negligence should be given where the 
jury were not otherwise wamed.^^ Where the 
instructions given for a parly were substantially in 
the words of his pleading, an instruction that his 
pleading is merely an unsworn statement of what he 
alleges and neither proves nor tends to prove any 
allegation therein should be given.^s The trial 
court should impress on juries in special issues trials 
that the jurors must not discuss or consider the ef¬ 
fect of their answers on the judgment to be ren¬ 
dered.*^® 

Viezving premises. In personal injury cases the 
jurors should be warned, in the absence of mutual 
agreement of the parties litigant, to refrain from 
visiting the scene of the accident or viewing the 
situation for themselves.*^*^ Where a view of the 
premises is permitted, the jury should generally be 
instructed with respect to the law in such cases, 
and such instruction should generally include a 
caution that the jurors are not to consider their own 
observations as evidence, but that they must base 
their verdict solely on the evidence offered in the 
case, and that the viewing of the premises is solely 
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for the purpose of enabling them more intelligently 
to apply the testimony to the issues before them.^® 

Conflict in testimony. Where the testimony of 
experts is conflicting, the trial court should instruct 
the jury to reconcile the contradictions®® and as to 
their duty if they are unable to do so.®i 

b. Cautions against Sympathy or Prejudice 

The giving or refusal of instructions that the Jury 
are not to be Influenced by sympathy or prejudice is 
ordinarily a matter of discretion with the court; how> 
ever, such an instruction should be given where It Is 
apparent that the evidence Is likely to appeal strongly 
to the sympathy of the jurors. 

The giving or refusal of instructions that the 
jury are not to be influenced by sjrmpathy or preju¬ 
dice is ordinarily a matter of discretion with the 
court.®® The parties are not entitled to a cautionary 
instruction of this character in the absence of spe¬ 
cial circumstances connected with the trial, which 
would make such instruction essential to a fair 
trial,®® but the instruction should be given where 
it is apparent that the evidence in the case is like¬ 
ly to appeal strongly to the sympathy of the ju¬ 
rors,®^ and where the court discovers a popular 
prejudice against a party, it is its duty to state the 
law so clearly and unequivocally as to leave the jury 
no escape from their duty.®® 

If the judge thinks there may be in the jury room 
unreasonable obstinacy or favor or prejudice, or any 
other improper influence, he must give the jury such 


By. Cow of Texas v. Lansston, Civ. 
App.. 125 S.W. 334. 

7a- Tex.—Stine OH & Gas Co. v. 
BSnglish, dvApp., 185 S.W. 1009. 

73. Ky.—Allen v. Ferguson, 253 S. 
W.2d 8—Wilburn v. Simons, 196 S. 
W.2d 356, 302 Ky. 752. 

64 C.J. p 626 note 30. 

74, Md.-—Schapiro v. Meyers, 153 A. 
27, 160 Md. 208. 

76* m. —^Attabella v. EIrzepton, 233 
HLApp. 820. 

64 C.J. p 626 note 32. 

78. Tex.—^Turner v. Texas Flectric 
Service Co., Civ.App„ 77 S.W.2d 
728, error dismissed. 

77. Tex.—Southern Traction Co. v. 
Wilson, Com.App., 254 S.W. 1104. 

78. Iowa.—^High v. Waterloo, C. F. & 
N. By. Co., 190 N.W. 381, 195 Iowa 
394. 

79. Iowa.—High V. Waterloo, C. F. & 
N. Ky. Co., supra. 

80. Pa.—^McConnell v. Pittsburgh 
Kys. Co., 83 A. 282, 234 Pa. 396. 

Duty of court to point out that tes¬ 
timony of witness was contradicted 
see supra $ 307. 

81> Pa.—^McConnell v. Pittsburgh 
Bys. Co., supra. 


82. Mo.—^Montgomery v. Boss, 218 S. 
W.2d 99—Stanley v. Stanley, App., 
251 S.W.2d 865. 

Va.—Gallagher v, Stathis, 43 S.!E!.2d 
33, 186 Va. 444—Sordelett v. Merc¬ 
er, 40 S.E.2d 289, 185 Va. 823. 
Wash.—Graves v. Mickel, 29 P.2d 405, 
176 Wash. 829—Curtis v. Perry, 18 
P.2d 840, 171 Wash. 542. 

64 C.J. p 627 note 39. 

83. Wash.—^Liindsay v. Elkins, 283 P. 
447, 154 Wash, 688. 

64 C.J. p 627 note 40. 

Insuxance ooverage 

(1) In general.—Guardian Lrife Ins. 
Co. of America v. Barry, 32 N.E.2d 
599, 109 Ind.App. 286. 

(2) In automobile accident case, re¬ 
fusal to give defendants* requested 
instruction that insurance company 
was not a party to the action was not 
error, notwithstanding Jurors were 
asked on their voir dire examination 
as to whether they owned stock, 
bonds, or other evidence of indebted¬ 
ness issued by automobile insurance 
companies, where such question was 
proper.—^Bennett v. Chandler, 126 P. 
2d 178, 62 Cal.App.2d 256. 

(3) Propriety of showing or sug¬ 
gestion of Insurance or other indem¬ 
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nity during course of trial see supra 
5 63. 

84. Fla.—‘Lioftin v. Skelton, 12 So.2d 
176, 152 Fla. 437. 

IlL—Oliver v. Kelley, 21 N.H.2d 649, 
300 I11A.PP. 487. 

64 C.J. p 627 note 41. 

Xnsiiranoe coverage 

(1) In general. 

Ind.—Weis v. Wakefield. 88 N’.E.2d 
303, 111 Ind.App. 106. 

Miss.—Ward v. Mitchell, 62 So.2d 
388, 216 Miss. 379. 

(2) Since Jurors in negligence ac¬ 
tion are likely to draw and act on 
conclusion, from question of plain¬ 
tiff's counsel as to whether they have 
Interest in insurance company, that 
any Judgment against defendant will 
be paid by such company, court must 
attempt to counteract effect of such 
question by giving such an instruc¬ 
tion as that no persons or corpora¬ 
tions other than plaintiff and defend¬ 
ant are interested in action,—Roselle 
V. Beach, 126 P.2d 77, 61 CaI.App.2d 
679. 

88. Pa.—Quinby v. Chester St. B. 

Co., ComA-pp., 2 DeLCo. 286. 
Tenn.—N. & C. B. Co. v. Smith, 11 
Heisk. 465. 
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instructions as will neutralize that influence and 
set the jury on a proper discharge of their duty.^® 

§ 321. Influence of Arguments of Counsel 

The court should instruct the Jury to disregard Im¬ 
proper assertions of counsel on argument, but it Is not 
error to refuse to give requested Instructions designed to 
meet the effect of arguments of opposing counsel. 

The court should explain and apply the law so as 
to remove any doubt with respect thereto which 
may have been engendered by conflicting statements 
of counsel.®'^ Likewise, the court should instruct 
the jury to disregard improper assertions of counsel 
on argument,ss particularly where such assertions 
are calculated to prejudice the complaining party.^^ 
It has been held, however, that a jury in an ordinary 
case needs no instruction as to the purpose and 
effect of argument of counsel.^® Therefore, it is 
not error to refuse charges requested to meet the 
argument of opposing counsel and the court can¬ 
not be required, in advance of the argument, to 
instruct on the province of counsel in arguing the 
case, since misconduct cannot be anticipated bn 
the part of counsel.^ 2 

§ 322. Form and Effect of Verdict 

The giving or refusal of a form of verdict to the Jury 
is a matter within the discretion of the trial court; like¬ 
wise, the court Is not bound to instruct the Jury as to the 
consequences which will flow from their verdict. 

The giving or refusal of a form of verdict to the 
jury is a matter within the discretion of the trial 


court.®5 On the other hand, it has been held that a 
requested instruction giving a form of verdict if 
the jury found for the party proffering it should 
be given.^4 In a case consisting of two or more 
separate causes of action, separate forms of a 
verdict for the separate causes of action should be 
submitted to the jury.^5 

Since only such forms of verdict should be fur¬ 
nished as might, under the issues and evidence, 
properly be returned by the jury,®® it is not error 
for the court to refuse a requested instruction as to 
a form of verdict which is erroneous,®^ or to refuse 
a requested instruction relating to forms of verdict 
which are not used.®® The judge need not frame a 
verdict for the consideration of the jury where the 
issues are crystallized.®® In appropriate cases, the 
jury should be instructed to indicate by their ver¬ 
dict whether they awarded only actual, or both ac¬ 
tual and punitive damages,! and, if both were 
awarded, flie amount of each.2 Where separate 
verdicts are required to be found as to different 
causes of action, the jury should be instructed to 
specify in its verdict the sums found on each cause 
of action.® 

The court is not bound to instruct the jury as to 
the consequences which will flow from their ver¬ 
dict,^ but should instruct that the jury is not con¬ 
cerned as to the ultimate effect of the verdict, but 
must decide the case on the issue presented by the 
testimony.® 


86. U.S.—Copley v. Stone, D.C,S.C., 
76 F.Supp. 208—U. S. v. 840 Acres 
of Liand In Richmond County, D.C. 
Ga., 64 P.Supp. 117. 

87. N.C.—^Brown v. Vestal, 65 S.B 
2d 797, 231 N.C. 56. 

88. Ajrk.—Brings v. Jones, 201 S.W. 
118, 132 Ark. 466. 

64 C.J. p 627 note 44. 

Cure of misconduct of counsel gen¬ 
erally see supra S§ 197-202. 

Form, requisites, and sufficiency of 
Instruction see infra § 875. 
Instructions as to duties of jury gen¬ 
erally see supra § 320. 

Propriety of instruction see supra $ 
294. 

89. N.H.—^Perris v. Saulnier, 4 A.2d 
661, 90 N.H. 96. 

64 C.J. p 627 note 46. 

90. Ind.—^New York Life Ins. Co. v. 
Kuhlenschmldt, 33 N.B.2d 340, 218 
Ind. 404, 185 AL..R. 897. 

91. Ala.—^Louisville & N. R. Co. v. 
Holland, 65 So. 1001, 1007, 173 Ala. 
676. 

64 C.J. p 627 note 46. 

92. Kan.—^Parrish v. Parrish, 72 P. 
844, 67 Kan. 823. 

93. Ga.—Sylvanla Central Ry. Co. v. 
Gay, 61 S.B.2d 587, 82 Ga.App. 486. 

88 C.J.S.—64 


Mont.—Hatch v. National Surety 
Corp., 72 P,2d 107, 105 Mont. 246. 

Neb.—In re Kajewski's Estate, 279 N. 
W. 186, 134 Neb, 485. 

Ohio.—^Butler Produce 8t Canning Co. 
V. Edgerton State Bank, 108 N.E.2d 
324, 91 Ohio App. 385, reversed on 
other grounds 112 N.E.2d 28, 169 
Ohio St 267, 

94. Ill.—’Douvia V. City of Ottawa, 
200 IlLApp. 181. 

Preparation of form of verdict by 
court see infra $ 492. 

95. Okl.—^Davon Oil Co. v. Steele, 98 
P.2d 618, 186 Okl. 380. 

96. Neb.—nutllities Ins. Co. v. Stu¬ 
art, 278 N.W. 827, 134 Neb. 413. 

97. Ala.—^Rhodes-CarroU Furniture 
Co. V. Webb, 160 So. 247, 280 Ala. 
261. 

Ga.—Shermer v. Crowe, 186 S.E, 224, 
63 Ga.App. 418. 

Minn.—^Jacobsen v. Dailey, 86 N.W.2d 

I 711, 228 Minn, 201, 11 A.L.R.2d 
1429. 

Mo.—Greaves v. Kansas City Junior 
Orpheum Co., 80 S,W.2d 228, 229 
Mo.App. 663—Daniel v. Phillips Pe¬ 
troleum Co., 73 S.W.2d 866, 220 Mo. 
App. 160. 

Neb.—^Utilities Ins, Co. v. Stuart, 278 
N.W. 827, 184 Neb. 418. 
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96. TJ.S.—^Home Ins. Co. of N. T. v. 
Tydal Co., aCA-Tex., 162 P.2d 809, 
rehearing denied 167 F.2d 861. 

99. Wis.—^Battice v. Michaelis, 89 N. 
W.2d 702, 266 Wis. 671. 

1. S.C.—CUnkscales v. North Caro¬ 
lina Mut Life Ins. Co., 28 S.m2d 
1, 201 S.C. 876—^Richardson v. At¬ 
lantic Coast Line R. Co., 98 S.E. 
182, 111 S.C. 3'69. 

2. Pa.—Givens v. W. J. Gilmore 
Drug Co., 10 A.2d 12, 387 Pa. 278. 

5. C.—CUnkscales v. North Carolina 
Mut. Life Ins. Co., 28 S.E.2d 1, 201 
S.C. 876. 

Fonltlve damages agaiaist several de¬ 
fendants 

Where awards of punitive damages 
are to be considered, jury should be 
instructed to determine liability for 
punitive damage of each of several 
defendants separately.—Wilson v. 
SavinOk 89 A.2d 399, 10 N.J. IL 

8. Ky.—^Long's Ex^rs v. Blschoff, 127 

S. W.2d 861, 277 Ky. 842. 

4. N.T.—^Keller v. Strasburger, 90 N. 

T. 379. 

64 O.J. p 627 note 61. 

6. Ga.—Friedlander Bros. v. Kassell, 
144 S.E. 143, 38 GaApp. 448. 
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§ 323. Giving and Delivery 

It Is Improper for the court to say that Instructions 
are alven subject to bo qualified by Instructions given for 
the opposite party without designating the qualification 
Intended. 

It is improper for the court to say that instruc¬ 
tions are given subj‘ect to be qualified by instruc¬ 
tions given for the opposite party without designat¬ 
ing the qualification intended,® that they may be 
considered as given as far as they are consistent 
with the general charge and refused as far as they 
were inconsistent therewith,^ or that the jury 
might use them as far as practicable in arriving at 
ft verdict® It is not improper for a court in deliver¬ 
ing instructions to inquire of counsel as to their 
views in connection with the instructions.® Wheth¬ 
er or not a juror should be given permission to 
ask a question during the giving of instructions rests 
in the soxmd discretion of the trial court.^® 

§ 324. -Time for Giving 

Instructions should be given at the time sanctioned 
ty statutory provisions and the usual practice in the 
Jurisdiction. 

Instructions should be given at the time sanc¬ 
tioned by statutory provisions and the usual prac¬ 
tice in the jurisdiction.^! Under the general prin¬ 
ciples of the common law, and also under appro¬ 
priate statutes governing the requisites and suflS- 
ciency of instructions, it has been held that, pro¬ 


vided no prejudice results to the parties, the court 
may instruct the jury at any time during the trial 
of an action.!® Instructing the jury after com¬ 
mencement of argument has been held not to be er¬ 
roneous.!® It may not be improper, after defend¬ 
ant has concluded his argument and while plaintiff 
is making his concluding argument, to give an in¬ 
struction which has previously been refused,!^ and 
this is particularly true where it would have been 
error not to give the particular instruction at the 
later time.!® In some jurisdictions practice has 
sanctioned the giving of instructions after the con¬ 
clusion of argument;!® and it has been held that 
although the giving of instructions after the con¬ 
clusion of all the arguments to the jury may not 
be approved as a practice,!^ giving an instruction 
at such time is not necessarily improper.!® The fact 
that the judge, after fully charging all the conten¬ 
tions of one party, failed to charge one of the 
principal contentions of the opposite party until 
after the charge in chief is not a valid objection.!® 

Where requested instructions correctly state the 
law applicable to the facts in a particular case, and 
are not misleading, it is not improper for the 
court to give such instructions before argument.®® 
Where a statute so provides, instructions should 
be given before the arguments,®! but the trial court 
may, for sufficient reason, give an instruction after 
the argument;®® and it is not error to refuse to 


0 . Ky.—Gregrory's Heirs v. Ford, 6 
B.Mon. 471. 

7- S.C.—Jones v. Seaboard Air Line 
R. Co., 46 S.B. 188, 67 S.C. 181. 

JB. Wis,—Duthle v. Washburn, 68 N. 
W. 380, 87 Wls. 281. 

Idaho.—McShane v. Quillixi, 277 
P. 664, 47 Idaho 642. 

^4 C.J. p 628 note 77. 

10. Mich.—Daigle v. Berkowltz, 262 
H.W. 662, 278 Mich. 140. 

11. Cal.—^Martin v. Los Angeles 
Turf Club, 103 P.2d 188, 39 CaLApp. 
2d 888. 

12. Ky.—^Mann’s Adm*r v. Reynolds, 
160 S.W. 829, 160 Ky. 813—Paducah 
Traction Co. v. Sine, 111 S.W. 366, 
83 Ky.L. 792. 

Court h^ not to have erred with 
respect to time of reading instruc¬ 
tions to jury, where Instructions 
finally given were correct.—^Kuhn- 
hausen v. Woodbeck, 97 P.2d 1099, 2 
Wash.2d 338. 

jEnstrootlon given adTter passing on 
motion for directed verdict 
U.S.—Chicago, St P., M. & O. Ry. 
Co. V. Muldowney, C.C>A.Min3n., 130 


F.2d 971, certiorari denied 63 S.Ct 
626, 317 U.S. 700, 87 L.Bd. 660. 

13. Ill.—^Paclorek v. Cummings, 68 
N.B.2d 742, 324 IllApp. 589. 

64 C.J. p 627 note 66. 

Failure of oourt to instruct during 
argument 

Where counsel for defendant inter¬ 
rupted closing argument of counsel 
for plaintifC to request Instruction 
on question of whether delivery of 
title properly signed and notarized 
to one of the buyers would be suffi¬ 
cient delivery, failure of trial court 
to state immediately to jury the cor¬ 
rect rule, rather than stating correct 
rule in charge to jury, was not re¬ 
versible error.—Seppala v. Neal, 86 
N.W.2d 186, 323 Mich. 697. 

14. Ky.—^Mann's Adm’r v. Reynolds, 
160 S.W. 829, 160 Ky. 313. 

15. Ky.—^Mann’s Adm'r v. Reynolds, 
supra. 

16b N.C.—Teasley v. Burwell, 16*3 S. 

B. 607, 199 N.C. 18. 

64 C.J. p 628 note 68. 

After all evidence and argument of 
counsel 

Vt—^Belock V. State Mut. Fire Ins. 
Co.. 186 A. 100, 108 Vt 252, fol¬ 
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lowed in Belock v. Union Mut Fire 
Ins. CO., 186 A. 106, 108 Vt 264 
and Belock v. Vermont Mut Fire 
Ins. Co., 185 A. 106, 108 Vt 266. 

17. Ky.—Paducah Traction Co. v. 
Sine, 111 S.W. 856, 33 Ky.L. 792. 

Md.—^Weant v. Southern Trust & De¬ 
posit Co., 77 A. 289, 112 Md. 463. 

18. Md.—Weant v. Southern Trust & 
Deposit Co., supra. 

64 C.J. p 628 note 60. 

19- Ga.—^Patterson v. Campbell, 71 
S.B. 1117, 136 Ga. 664. 

20. Ohio.—Goebel v. Hummel, 163 
N.B. 228, 21 Ohio App. 486. 

21. Instruotion before argument was 
held proper where plaintiff so re¬ 
quested, notwithstanding defendant 
requested that instructions be given 
after argument—O’Connor v. Meyer, 
164 P.2d 174, 66 Idaho 16. 

22. Ark.—Crain v. St Louis-San 
Francisco Ry. Co., 176 S.W.2d 146, 
206 Ark. 465. 

IhstruotLons after argument held not 
erroneous 

Ark.—Crain v. St Louls-San Fran¬ 
cisco Ry. Co., 176 S.W.2d 146, 206 
Ark. 466. 
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instruct a jury on the law of the case prior to the 
arg^ument of counsel where such refusal is made 
for the purpose of expediting the trial by requiring 
counsel to arg^e the case while instructions are 
being prepared.^^ In some jurisdictions, statutory 
provisions requiring the court to charge the jury 
before argument on request of counsel have been 
held to be mandatory although it has been held 
that a court is not required to give general cau¬ 
tionary instructions relating to the conduct and de¬ 
liberations of the jury before argument.^® a pro¬ 
vision that, after the argument is concluded, the 
court shall charge the jury does not forbid the 
giving of specific instructions as to the law at the 
conclusion of the evidence and before argument.26 

Instructions during reception of evidence. Where 
all questions of law are customarily covered by 
instructions given at the close of the evidence it is 
proper for the court to refuse to give an immediate 
instruction on a point arising while evidence is 
being given.^*^ The refusal of the court, at the 
time certain evidence is admitted, to give an instruc¬ 
tion limiting the scope of such evidence is not im¬ 
proper where the court states it vrill instruct at the 
proper time.28 in any event, the court is not called 
on to express its opinion on the burden of proof 
before the conclusion of the evidence.^^ 

Instruction given after submission of case to 
jury. It may not be improper to deliver an addi¬ 
tional instruction to the jury after the time the case 
is originally submitted to them.^® The action of the 
court, after submission of a case to the jury, in 
directing them to return to the jury room to answer 
a special issue which has been submitted to them in 
the general charge, but which they have failed to 


answer, is not a violation of a statute requiring that 
instructions be submitted to the jury before argu- 
ment.5^ 

§ 325. -DeKvery in Open Court and in 

Presence of Counsel 

Instructions to the Jury must be delivered In open 
court In the presence of the parties or their counsel. 

It is a rule of universal application that instruc¬ 
tions to the jury must be delivered in open court,^^ 
in order that the parties may have an opportunity 
to know what they are, except to them if desired, 
and ask other explanatory instructions if deemed 
necessary.^^ 

Presence of parties and of counsel. Instructions 
must be delivered in the presence of the parties or 
their counsel.^^ 

§ 326. Form^ Language^ and Arrangement in 

General 

a. In general 

b. Omissions 

c. Grouping and arrangement of instruc¬ 

tions and of propositions therein 

a. In General 

No precise form of expression is necessary In givino 
Instructions; and the trial court has a large discretion as 
to the manner, form, and style In which Instructions shall 
be given. An Instruction is sufficient if the jury can 
correctly understand therefrom the rules of law appli¬ 
cable to the case. 

Aside from the specific formal requisites discussed 
infra §§ 326-333, no precise form of expression is 
necessary in giving instructions.85 Accordingly, the 


Authorized hy argument of oounsel 
Argument of counsel may some¬ 
times Justify instructions afterward, 
but such instructions should not go 
beyond what is fairly authorized by 
the argument of counsel or some 
other good reason.—Sams v. Commer¬ 
cial Standard Ins. Oo., 139 P.2d 859, 
167 Kan. 278. 

23. Idaho.—^Byington v. Horton, 102 
P.2d 652, 61 Idaho 389. 

24. Ohio.—Washington Fidelity Kat 
Ins. Co. V. Herbert, 183 N.B. 637, 
125 Ohio St. 691—Cheney v. Gax^ 
rett, App., 76 N.E.2d 96—Behan v. 
Cincinnati St Ry. Co., 69 N.E.2d 
160, 78 Ohio App. 129. 

64 O.J. p 628 note 65. 

25. Ohio.—^Michalsky v. Gaertner, 6 
N.E.2d 181, 63 Ohio App. 341. 

26. Ohio.—^Zimmerman v. Second 
Nat Bank, 166 N.E. 167, 24 Ohio 
App. 48. 

64 C.J. p 628 note 67. 


27- Cal.—Williams v. Gurwitz, 222 
P.2d 678, 99 Cal.App.2d 801. 
Zustxuotlou properly refused 

In action for alienation of affec¬ 
tions of plaintiff’s wife, court prop¬ 
erly denied plaintiff's request during 
presentation of evidence that court 
inform jury as to rules of evidence 
applying to oral communications be¬ 
tween husband and wife.—^McKinnon 
V. Chenoweth, 156 P.2d 944, 176 Or. 
74. 

28. Mo.—Courter v. George W. Chase 
& Son Mercantile Co., 299 S.W. 622, 
222 Mo.App. 43. 

29. Me.—^Hovey v. Hobson, 55 Me. 
256. 

30. Ga.—Southern Ry. Co. v. Lee, 
200 S.E. 569, 59 Ga.App. 316. 

64 C.J. p 628 note 64. 

31. Tex.—^Richardson v. Wilson, Civ. 
App., 178 S.W. 666, reversed on 
other grrounds. Com.App., 213 S.W. 
613. 


82. Pa.—Noreika, to Use of Petran^ 
skas y. Pennsylvania Indem. Corp.i. 
5 A.2d 619, 135 Pa.Super. 474. 

Tex.—Corpus Juris dtad in Scroggs 
V. Morgan, 130 S.W.2d 283, 286, 133 
Tex. 681. 

64 C.J. p 628 note 69. 

33. Iowa.—O’Connor v. Guthrie, H 
Iowa 80. 

N.J.—In re Collins’ Will, 15 A.2d 98, 
18 N.LMisc. 492. 

Tex.—Corpus Juris dtad iu Scroggs 
V. Morgan, 130 S.W.2d 283, 285, 133. 
Tex. 581. 

34. Pa.—Noreika, to Use of Petran- 
skas v. Pennsylvania Indem. Corp., 
5 A.2d 619, 135 Pa.Super. 474. 

Tex.—Corpus Juris dtad iu Scroggs 
V. Morgan, 130 S.W.2d 283, 285, IZZ. 
Tex. 681. 

64 C.J. p 628 note 72. 

Necessity for presence of parties or 
counsel at instructions after sub¬ 
mission of cause see infra § 478. 

35» Cal.—George v.'City of Los An- 
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duty to instruct the jury, imposed on the trial 
court, necessarily involves a large discretion as to 
the manner, form, and style in which instructions 
shall he given,86 as long as the judgment of the 
jury is in no degree subordinated to the opinion of 
the court on the facts,87 and the law is stated cor- 
rectly.88 Departures from approved forms of in¬ 
struction are to be avoided,89 and this is true even 
though the courts may be able by such departure to 
state the law more concisely and intelligibly;^® 
but a failure to follow a prescribed form is not 
necessarily fatal.-*! Neither party to a lawsuit is 
entitled to have the instructions framed in his par¬ 
ticular language and as long as the instructions 


cover the issues involved and correctly and fully 
state the law, the fact that either party would prefer 
that they be otherwise expressed is immaterial.^® 

Statements in a charge are sufficient where they 
are reasonably informative and not misleading, 
when judged by the common practices and standards 
of verbal communication.*^ As long as the law is 
stated correctly and intelligibly, the ultimate test 
of the soundness of instructions, it has been said, is 
not what the ingenuity of counsel can, at leisure, 
work out the instructions to mean, but how and in 
what sense, under the evidence before them, and 
the circumstances of the trial, would ordinary men 
and jurors understand the instructions.*^ The 


£reles> 124 P.2d 872, 51 CGLLApp.2d 
811. 

Iowa.—BSngle v. XJnsrldB, 278 N.W. 
879, 223 Iowa 780. 

Md.—Barone v. Winebrenner, 65 A.2d 
506, 189 Md. 742. 

Minn.—Sundeen v. Barthel, 68 N.W. 
2d 267. 

Keb.—<lorpiiji Jturls oited ta Heine- 
man v. 'Wilson, 271 N.W. 846, 848, 
132 Keb. 169. 

64 C.J. p 629 note 80. 

Oral c3iarflre 

An oral charge need not comply 
with technical rules as to prayers.— 
Snyder v. Oearfoss, 57 A.2d 786, 190 
Md. 161. 

Method of eaqpre«8lo]i 

Shrror will not be found in an oral 
charge merely because of its method 
of expression, but there must be 
something else which clearly appears 
to have prejudiced appellant—Lark¬ 
in T. Smith, 87 A.2d 840, 183 Md. 274. 
ZAaguage of pleading 

Instructions are not necessarily 
couched in the Identical language of 
a petition, but may be so framed as 
to meet the competent evidence intro¬ 
duced under the pleadings, and so 
worded as to have the same legal in¬ 
tendment as pleaded.—Jensen v. Kan¬ 
sas City, 288 S.W.2d 305, 8‘61 Mo. 967. 
Ckmrt should not be hypertechnloal 
Appellate court should not be hy- 
pertechnlcal in reauiring use of par¬ 
ticular words or phrases, or in requir¬ 
ing any particular arrangement or 
form of language, but should deter¬ 
mine whether average laymen have 
been sufficiently apprised of neces¬ 
sary facts to be found by them and of 
correct legal conclusions which fol¬ 
low.—Sauer y. Winkler, Mo., 268 S. 
W.2d 870. 

ParULcular phraseology 
A party is not entitled to have ju¬ 
ry instructed in any particular 
phraseology.—^Hooper v. Bronson, 
CalApp., 266 P.2d 590. 

86. tJ.S.—Southern Pac. Co. v. Guth¬ 
rie, C.A.Cal., 180 F.2d 295, opinion 
adhered to 186 V.2d 926, certiorari 


denied 71 S.Ct. 614, 341 U.S. 904, 
95 L.Ed. 1343~Califo>mla Western 
States Life Ins. Co. v. Vaughn, C.C. 
A.Wash., 165 P.2d 945. 

IXC.—Cohen v. Evening Star hfewspar 
per Co.. 113 F.2d 523, 72 App.D.a 
268. 

m.— Isley V. McClandish, 20 K.EL2d 
890, 299 niJLpp. 664. 

Ind.—Schlarb v. Henderson, 4 K’.E.fd 
205, 211 Ind. 1. 

Minn.—Sundeen v. Barthel, 63 N.W.2d 
267—Cameron v. Evans, 62 N.W.2d 
793—^Barnes v. Northwest Airlines, 
47 N.W.2d 180, 238 Minn. 410. 

N.C.—^Van Gelder Tam Co. v, Maun- 
ey, 44 S.E.2d 601, 228 N.C. 99. 

Or.—^Bracht v. Palace Laundry Co., 
66 P.2d 1039, 156 Or. 161. 

64 C.J. p 629 note 81. 

Phraseology 

Discretion rests with the trial 
court in matter of phraseology of in- 
structlon8.-^Missourl Pac. Transp. 
Co. V. Allen, 184 S.W.2d 961, 208 Ark. 
122 . 

37. Mich.—Mawlch v. Elsey, 8 N.W. 
687, 10 N.W. 67, 47 Mich, 10. 

Minn.—^Flick v, Ellis-Hall Co., 165 N. 

W. 136, 138 Minn. 864. 

CoiL8traotio]i. of instnunent 
Wliere it is necessary for the court 
to submit an ambiguous Instrument 
to the Jury for construction, it is ei> 
roneous for the court to permit the 
instructions to assume such form 
that they embrace a substantial con¬ 
struction o-f the instrument.—Kubin 
V. Reineck, 118 N.m2d 914, 93 Ohio 
App. 820. 

38. CtorreotoAss dependent on 
phraseology 

“The correctness of every charge 
must depend upon the phraseology 
used by the court.”—Tracy v. Swart- 
wout, N.Y., 10 Pet. 80, 96, 9 L-Ed. 354 
—Paul V. Elliot, aCJLMont., 107 P. 
2d 872, 876. 

Finding made under oharge 
Generally, the propriety of a 
charge must be tested by the finding 
made thereunder,—Cuneo v. Connecti¬ 
cut Co., 2 A.2d 220, 124 Conn. 647. 
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39w Ohio.—Neff ▼. Kester, App., 107 
N.E2d 215. 

64 C.J. p 629 note 84. 

Zn death aotion. It is better prac¬ 
tice to give instruction on measure of 
damages in form which has been ap¬ 
proved by courts .—Krueger v. Wal¬ 
ters, 179 S.W.2d 615, 238 MoA.pp. 
840. 

4a Ohio.—Neff T. Kester, Appw, 107 
N.E.2d 215. 

64 C.J. p 629 note 85. 

41. Cal.—^Reed v. Stroh, 128 P.2d 
829, 54 Cal.App.2d 183. 

42. CaX—Wilson y. Kopp, 250 P.2d 
166, 114 Oal.App.2d 198. 

Xnstmotlons inform jury of law 
A party is not entitled to have an 
instruction couched in any particular 
langruage as long as instructions as a 
whole substantially inform the jury 
of the applicable rules of law.—Ault 
y. Ross General Hospital, 232 P.2d 
528, 105 Cal.App.2d 78. 

43. Cal.—Wilson v. Kopp, 260 P.2d 
166, 114 Cal.App.2d 198. 

44. Del.—^Baker v. Reid, 67 A.2d 103, 
6 Terry 112. 

45. Ill.—Hall V. Chicago & N. W. Ry. 
Co., 110 N.B.2d 654, 349 IlLApp. 176 
—Selimos v. New Tom's Restau¬ 
rant Co., 91 N.E.2d 909, 340 Ill.App. 
417—Kavanaugh v. Washburn, 50 
N.E.2d 761, 320 ni.App. 250, appeal 
denied 56 N.E.2d 420, 387 Ill. 204— 
Palmer v. Miller, 85 N.E.2d 104, 
810 IlLApp. 582, reversed on other 
grounds 43 N.E.2d 978, 880 HL 256 
—Russell V. Richardson, 24 N.E.2d 
185, 302 IlLApp. 689—Graham v. 
Dressen, 10 NJB3.2d 843, 292 IlLApp. 
16. 

Neb.—Corpus gnris dted la Heine- 
man v. Wilson, 271 N.W. 346, 348, 
132 Neb. 159. 

64 C.J. p 629 note 88, p 959 note 43 
[a]. 

Test for oorrectaess 

(1) Test usually applied to deter¬ 
mine whe^er there is error in a 
charge to the jury is that charge 
must be correct in law, adapted to 
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adequacy of a charge is not to be tested by technical 
refinements applied to it on deliberate reading in 
the printed record, but by the probable effect pro¬ 
duced by its delivery on the minds of the jury.46 
An instruction should be so drafted as to convey 
to the minds of the jury the correct principles of 
law applicable to the evidence submitted to them 
and the trial court must phrase its instructions so 
that it is reasonably certain that the jury will un¬ 
derstand them.^8 

b. Omissions 

Omissions of matters necessary for the Jury to come 
to a proper verdict may Invalidate an Instruction; con¬ 
sequently, an elliptical instruction may be improper. 

Omissions of matters necessary for the jury to 
come to a proper verdict may invalidate an in¬ 
struction.^^ Therefore, an elliptical instruction 
may be improper,®^ particularly where the ellipsis 
makes the instruction unintelligible.^^ Thus, a fail¬ 
ure to state a necessary qualification of a legal rule 


may invalidate an instruction,®^ as may the failure 
to insert the negative word “not.”®® 

On the other hand, even the entire omission of 
a word or phrase,®^ which, when supplied, reverses 
the literal meaning of the sentence,®® may not 
vitiate an instruction where the jury could not 
have been misled and the instruction must have been 
understood by them as intended. An instruction is 
not vitiated by the omission of the words “from the 
evidence,”®® or “to use due care,”®^ where those 
words can be implied. Similarly, an instruction is 
not improper for omitting to tell the jury that, if 
they believed from the evidence and “from the in¬ 
structions” or “under the instructions of the court,” 
they may find for one party or the other.®® Where 
the context of a charge plainly shows that a state¬ 
ment therein is a contention by plaintiffs, the failure 
of the trial court continually to repeat before the 
word “that” the words “the plaintiff contends” does 
not render the charge objectionable as an expression 
of opinion.®® 


the Issues and sumcient for the guld- I 
ance of the Jury, regardless of wheth- I 
er it is exhaustive, perfect, or tech¬ 
nically accurate.—Steinecke v. Meda- 
Ue, 90 A.2d 876, 139 Conn. 152. 

(2) The real test of meaning and 
effect of instruction to Jury for pui> 
pose of review by appellate court is 
the idea which language objected to 
is fairly calculated to convey to 
minds of Jurors drawn from ordinary 
walks of life, and fact that instruc¬ 
tion can be given some other intex^ 
pretation on minute, technical, or 
hypocritical analysis may be disre¬ 
garded.—Skalla V. Baeges, 15 K.W.2d 
688, 234 Iowa 1260—^Law v. Bryant 
Asphaltic Paving Co., 167 N.W. 176, 
176 Iowa 747, 7 A.Ii.R. 1189. 

(3) The test of co-rrectness of in¬ 
struction depends on how it will nat¬ 
urally be understood by average men 
who compose Juries.—Lewis v. Zaga- 
ta, 166 S.W.2d 541, 350 Mo. 446—Long 
V. Rogers, Mo.App., 186 S.W.2d 863— 
Jarrett v. St. Francois County Fi¬ 
nance Co.. Mo.App., 186 S.W.2d 856— 
Rodenkirch v. Nemnich, Mo.App., 168 
S.W.2d 977—Knapp v. Hanley, 132 
8.W. 747, 153 Mo.App. 169. 

(4) Instruction is tested by normal 
sense and significance of language as 
understood by lay minds comprising 
Jury.—Guzzi v. Jersey Central Power 
& Light Co., 96 A2d 387, 12 N.J. 251. 

46, Conn.—Jackson v. W^aller, 10 A. 

2d 768, 126 Conn. 294. 

47. Colo.—^Landis v. McGowan, 165 

P.2d 180, 114 Colo. 355. 

m.—Coplea V. Bybee^ 8 N.I1.2d 56, 

290 I11.APP. 117. 

Ya.—^International Brotherhood of 

BoUermakers, Iron ShipbuUdero, 


Welders and Helpers of America v. 
Wood, 176 S.B. 45, 162 Ya. 617. 

48. K.H.—^Burgess v. Boston & M. 

R. R., 101 A.2d 781—Davis v. State. 
52 A2d 793, 94 N.H. 321. 

Confusing and misleading instruc¬ 
tions see inflra 9 888. 

Xtaaguage dearly understaiidable 
Instructions to Jury should be 
couched in language clearly undeiv 
standable wherever circumstances 
permit, rather than in unusual terms 
which lead to guess work and specu¬ 
lation by Jurors.—Panhandle Pipe & 
Supply Oo. V. S. W. Pressey & Son, 
243 P.2d 766, 125 Colo. 366. 

48. Tex.—^Louisiana Ry. & Hav. Co. 
of Texas V. Brewer, CivA.pp., 276 

S. W. 181. 

64 C.J. p 629 note 90. 

50. Ala.—Snow v. Allen, 151 So. 468, 
227 Ala. 615. 

64 C.J. p 629 note 91. 

61. Ala.—^Marbury Lumber Co. v. 
Heinege, 85 So. 458, 204 Ala. 241— 
McWhorter v. Bluthenthal, 83 So. 
662, 136 Ala. 568, 96 AnLS.R. 43. 

62. Tex.—^Louisiana Ry. & Nav. Co. 
of Texas v. Brewer, Civ.App., 276 
S.W. 181. 

63. Colo.—Carleton Min., etc., Co. v. 
Ryan, 68 P. 279, 29 Colo. 40L 

I 64 C.J. p 630 note 94. 

OmlssioiL hdd not erroneous 
Ind.—Walsh Baking Co. v. Southern 
Indiana Gas & Mectric Co., 186 N. 
H. 841, 97 Ind.App. 285. 

64. ni.—-Bellomy v. Bruce, 26 H.B.2d 
428, 803 I11.APP. 849. 

64 C.J. p 680 note 95. 
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Partioiilar omissions held not to \rlti. 
ate instmotions 

(1) In general. 

Ark.—^Hutcheson v. Clapp, 226 S.W. 

2d 546, 216 Ark. 517. 

Iowa.—^Malcor v. Johnson, 278 N.W. 
145, 228 Iowa 644. 

Ky.—Dodd V. Ramey, 211 S.W.2d 896, 
807 Ky. 444. 

64 C.X p 630 note 95 [a]. 

(2) Failure to repeat phrases in 
succeeding part of instruction.— 
Trust Oo. of Chicago v.. Ancateau, 46 
N.E.2d 125, 317 Ill.App. 186--Bellomy 
V. Bruces 26 N.B.2d 428, 303 IlLApp, 
349. 

(8) Omissions in definition of prox¬ 
imate causa—Garland v. May hall, 68 
S.W.2d 482, 17 TennJlpp. 449. 

(4) Omission of word ^*sole^' or 
"solely.” 

Ga.—^Hogg V. First Nat. Bank of 
West Point, 62 S.B.2d 684, 82 Ga. 
App. 861. 

Mo.—Propst V. Capital Mut Ass*n, 
124 S.W.2d 615, 233 Mo.App. 612. 
S.C.—^Ford V. A. A. A Highway Ex¬ 
press, 29 S.E.2d 760. 204 S.C. 483. 

64 C.J. p 630 note 95 [a] (8). 

55. Tex.—Missouri, eta, R. Co. v. 
Redus, 118 S.W. 208, 55 Tex.Civ. 
App. 205. 

64 C.J. p 630 note 96. 

56b BL—Rock Island, eta, R. Ca v. 
Lelsy Brewing Co., 51 N.E. 572, 174 
lU. 647. 

64 C.J. p 630 note 97. 

67. U.S.—Chicago 3b N. W. Ry. Co. v. 
Green, C.C.AMinn., 164 F.2d 56. 

68. IlL—Hoxle v. Pfaelzer, 167 HI. 
App. 79. 

64 C.J. p 680 note 98. 

59. Ga.—^Hall v. Turner, 82 S.E.2d 
829,198 Ga. 763. 
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c. Grouping and Arrangement of Instmctions 
and of Propositions Therein 

The order In which Instructions are given to the Jury 
Is entirely within the discretion of the trial court. 

There is no rule of law requiring that instructions 
be delivered logically and chronologically;®® but on 
the contrary the order in which instructions are 
given to the jury is entirely within the discretion of 
the trial court.®l Consequently, instructions are not 
rendered improper by reason of the fact that there 
is a lack of orderly arrangement in the proposition 
enunciatecL®2 It is not necessary that a trial court 
in instructing a jury follow the statement of each 
general rule with its modifications and exceptions.®^ 

Although the court may in one instruction prop¬ 
erly group disjunctively several separate facts, each 
of which would warrant a verdict for a party,®^ 
the making of each fact a basis for a separate in¬ 
struction does not render such an instruction fatal¬ 
ly defective.®® Nevertheless, it may be improper in 
particular cases to group instructions on a par¬ 
ticular point.®® It has been held that in certain in¬ 
stances the proper form of instruction requires that 
certain propositions be defined by separate para¬ 
graphs or items of instruction ;®'^ and each sentence 
in an instruction need not within itself contain a 
complete delineation of the law applicable to the 
subject matter treated by it, and if sentences and 


paragraphs are so phrased that they qualify and 
relate to one another, the instruction may be broken 
into convenient parts.®® 

§ 327. Particular Requisites of Form and 
Language 

a. In general 

b. Grammatical and clerical errors 

c. Alternative, disjunctive, and conjunc¬ 

tive statements 

<L Language employed 

a. In General 

The court in Instructing the Jury cannot be held up to 
the exactitude of legal expression; It Is sufficient if the 
instructions are substantially correct and contain no 
misleading errors. 

The court in instructing the jury cannot be held 
up to the exactitude of legal expression;®® it is 
sufficient if the instructions are substantially cor- 
rect^o and contain no misleading errors.^! It has 
been held that instructions should be apt*^® as well 
as intelligible and helpful,^® and that, therefore, an 
instruction is improper which is awkward^^ or spec¬ 
ulative.'^® On the other hand, it has been held that 
instructions are not necessarily improper merely be¬ 
cause they are drawn in a manner that is awkward^® 
or inartificial,'^'^ or are not formulated with the 


eo. Tex.—Sidalgo County Water 
Control and Improvement Diet No. 
1 V. Peter, Clv.App., 22 S.W.2d 324, 
affirmed, Com.App., 37 S.W.2d 133. 
Orderly, eyetematlo, and coiUMoiitlve 

Generally, it is better for trial 
court to charge Jury in orderly, sys¬ 
tematic, and consecutive manner in a 
general charge on whole law of case, 
rather than run risk of confusing 
Jury or overemphasizing one side of 
case by giving requested Instructions 
submitted by counsel.—Cameron v. 
Evans, Minn., 62 N.W.2d 798—Swan¬ 
son V. La Fontaine, Minn., 67 N.W.2d 
262. 

61. Ark.—^Rogers v. Crawford, 247 S. 
W.2d 1006, 220 Ark. 386. 

cal.—Manuel v. Calistoga Vineyard 
Co., 61 P.2d 1204, 17 Cal.App.2d 
877. 

N.M.—Olguin V. Thygesen, 148 P.2d 
686, 47 N.M. 377. 

64 C.J. p 660 note 2. 

62. Neb.—Bigley v. National Fidel¬ 
ity & Casualty Co., 144 N.W. 810, 
94 Neb. 813, 60 L.R.A.,N.S., 1040. 

64 C.J. p 660 note 3. 

63. Wash.—Kelley v. School Dist. 
No. 71 of King County, 173 P. 833, 
102 Wash. 843. 


Southwestern Ry. Co. of Texas, Civ. 
App., 136 S,W. 718. 

65ta Tex.—Sanders v. St Louis 

Southwestern Ry. Co. of Texas, su¬ 
pra. 

66* Iowa.—^Leete v. Hays, 233 N.W. 

481, 211 Iowa 379. 

64 C.J. p 660 note 7. 

67, Ky.—Gorman v. Berry, 168 S.W. 
2d 156, 289 Ky. 88. 

xmtiea of automobile dzlvera 
Ky.—Gorman v. Berry, 168 S.W.2d 
155, 289 Ky. 88. 

Whether elemeuts of damage shall 
be stated in separate paragraphs or 
in a single one is a matter of discre¬ 
tion for the court.—^Louisville & N. 
R. Co. V. Botts, C.A.MO., 173 F.2d 
164. 

68, Or.—Boardman v. Ottinger, 88 
P.2d 967, 161 Or. 202. 

69, U.S.—Gray v. Dieckmann, C.C.A. 
N.H., 109 P.2d 382. 

70, U.S.—Gray v. Dieckmann, supra. 
Me.—^Desmond v. Wilson, 60 A.2d 

782, 143 Me. 262. 

Minn.—Baxnes v. Northwest Airlines, 
47 N.W.2d 180, 238 Minn. 410—Old 
Colony Life Ins. Co. v. Moeglein, 
206 N.W. 886, 165 Minn. 117. 

71, U.S.—Gray V. Dieckmann, C.C.A. 
■ N.H., 109 P.2d 882. 
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Confusing and misleading instruc¬ 
tions see infra § 338. 

72, Ala.—Central of Georgia Ry. Co. 
V. Thomas, 104 So. 669, 20 Ala. 
App. 617. 

Xiurtruotionji held inapt 

(1) In general—Ivey v. Hall, 48 
S.E.2d 788, 77 Ga.App. 360—Louis¬ 
ville & N. R. Co. V. Patterson, 42 S.E. 
2d 163, 75 Ga.App. 1—64 C.J. p 6d0 
note 88 [a]. 

(2) Charges prefaced by the state¬ 
ment *T charge you this at the re¬ 
quest of the defendants’* were Inapt 
in that the court should not have 
stated that the portions charged were 
requested by either of the parties.— 
Powell V. Jarrell, 16 S.E.2d 198, 66 
Ga.App. 453. 

73, Ill.—^Morris v. Thurman, 263 Ill. 
App. 78. 

74, Mo.—^Braden v. Frlederlchsen 
Floor & Wall Tile Co., 16 S.W.2d 
923, 223 Mo.App. 700—Davis v. 
Otto, App., 206 S.W. 409. 

75, Md.—Louis Eckels & Sons Ice 
Mfg. Co. V. Cornell Economizer Co., 
86 A. 38, 119 Md. 107. 

64 C.J. p 650 note 91. 

76* S.D.—M. E. Smith & Co. v. Kim¬ 
ble, 162 N.W. 162. 38 S.D. 511. 

77. Minn.—Swindells v. Dupont, 92 
N.W. 468, 88 Minn. 9. 


64. Tex.—Sanders v. St Louis 
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exactness that might be desiredJS Mere verbiage 
or verboseness will not render an instruction im¬ 
proper,notwithstanding its bad taste and bad 
form,^® although it should be avoided,and its use 
•will prevent an instruction from being approved as 
a precedent.S2 Instructions which intermingle in- 
.structions of law and comments on the evidence 
without distinctly stating the nature of the instruc- 
-tions are improper.83 It has been held that matters 
•relating to the merits of an action and those relating 
•to damages need not be commingled in individual 
■instructions to the jury.84 

Conclusion, An instruction is improper which 

^concludes improperly.85 

Illustrations, Instructions may properly contain 
•illustrations in order to enable the jury more fully 
to understand and apply the law.^® 

b. Grammatical and Clerical Errors 

Instructions are not Improper merely because they 
.are ungrammatical; and misspelling does not render an 
Instruction Improper, nor does faulty punctuation. 

Instructions are not improper merely because they 
are ungrammatical,*'^ provided they are not mis¬ 
leading,** and misspelling does not render an in¬ 
struction bad.** The use of the singular for the 
plural, or vice versa, may not vitiate an instruc¬ 


tion.** An instruction is not rendered improper by 
reason of the fact that it contains words denoting 
the masculine gender in referring to females,*i or 
because it uses one tense rather than another,** or 
oniits a relative pronoun.** Similarly, an instruc¬ 
tion is not improper merely because it is not prop¬ 
erly punctuated,*^ or is improperly capitalized.*® 
Although it has been held generally that slight ver¬ 
bal or technical inaccuracies not calculated to mis¬ 
lead the jury will not vitiate the instructions,** it 
has also been held that a misuse of words in an in¬ 
struction, although a clerical error, renders the in¬ 
struction improper where such error might have 
misled the jury;**^ and the misuse of words is par¬ 
ticularly vicious where the effect of their employ¬ 
ment is to contradict the hypothesis of the instruc¬ 
tion.** 

e. Alternative, Disjunctive, and Conjunctive 
Statements 

An Instruction In the alternative or disjunctive Is 
Improper where all the hypotheses so Joined are not prop¬ 
er questions for the Jury, are not supported by the evi¬ 
dence, or are not correct statements of the law. It has 
been held that conjunctive statements of separate and 
distinct propositions of law will not vitiate an Instruction. 

An instruction in the alternative or disjunctive 
is improper where all the hypotheses so joined are 


^o.—Sherer v. Blschert, 23 Mo.App. 
275. 

78 . Ga.—Pollard v. Kent, 200 S.E. 

642, 59 GeuApp. 118. 

•79. Ill.—^Fitzgerald v. Reville, 97 N. 

S. 2d 610, 842 IlLApp. 712. 

64 C.J. P 660 note 94. 

Verbose instmotioii may be refused 
,OkL—Leaby v. Monk, 19 P.2d 1077, 
162 OkL 256. 

:80. Ark.—'Fourche River Valley & I. 

T. Ry. Co. V. Tippett, 142 S.W. 620, 

101 Ark. 376. | 

'81. Neb.^Lang v. Omaha & C. B. St. 

R. Co., 148 N.W. 964, 96 Neb. 740. 

■64 C.J. P 650 note 96. 

'.88. Ark.—Pourche River Valley & I. 
T. Ry. Co. V. Tippett, 142 S.W. 620, 
101 Ark. 376. 

:83. nor.S.—Lynch v. Oregon Lumber 
Co., C.CJLOr., 108 F.2d 283. 

: 84 . Mo.—Hendon v. Kum, 174 S.W. 
2d 806, 351 Mo. 980. 

85. N.C.—Talley v. Harris Granite 
Quarries Co., 93 S.E. 996, 174 N.C. 
445. 

M C.J. p 650 no-te 98. 

.'86. Pa.—Kindt v. Reading Co., 43 A. 

2d 146, 352 Pa. 419, 163 A.L.R. 1. 
•64 C.J. p 638 note 81. 

:87. Mo.—Melber v. Yourtee, 203 S. 
W.2d 727. 

»64 C.J. p 634 note 45. 


88. Xjogloal ooii]L»otlo]& of parts 
Where two parts of an instruction 

were not logically or grammatically 
connected the instruction was* im¬ 
proper.—Gunn V. Meyer, 267 llLApp. 
692. 

89. Mo.—Melber v. Yourtee, 203 S. 
W.2d 727. 

90 . Or.—^McKay v. Portland Eleva¬ 
tor Co., 275 P. 603, 128 Or. 609. 

64 C.J. p 634 note 46. 

91. Ill.—^Down V. Comstock, 149 N. 
B. 507, 318 Ill. 445. 

64 C.J. p 634 note 47. 

92. Ky.—Magowan v. Kentucky Util¬ 
ities Co., 200 S.W. 367, 179 Ky. 114. 

64 C.J. P €34 note 48. 

93. Iowa.—^Klme v. Owens, 182 N.W. 
898, 191 Iowa 323. 

94. S.D.—M. B. Smith & Co. v. Kim¬ 
ble, 162 N.W. 162, 38 S.D. 611. 

64 C.J. p 634 note 50. 

Failure to read oonmias 
The fact that in an instruction 
commas were omitted by the court 
which read certain statutes to the 
Jury did not render instruction ob¬ 
jectionable.—^Kern County Finance 
Co. V. Iriart, 79 P.2d 763, 26 Cal.App. 
2d 483. 

Semioolons or colons 

Instruction was not prejudicial by 
reason of the absence of semicolons 
or colons, where each required finding 
was set off with commas.—^Young v. 
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Missourl-Kansas-Tezas R. Co., Mo., 
100 S.W.2d 929. 

95. Nev.—Week v. Reno Tiraction 
Co., 149 P. 66, 38 Nev. 286. 

64 C.J. p 634 note 51. 

96. Ala.—Grissom v. Dahart Ice 
Cream Co., 40 So.2d 333, 34 Ala. 
App. 282, certiorari denied 40 So.2d 
339, 252 Ala. 235. 

64 C.J. p 634 note 52. 

Use of "or” in phrase "or if you 
find” in that part of instruction cov¬ 
ering gross negligence in handling 
of circus net does not exclude mat¬ 
ter preceding an earlier phrase “and 
if you find" in that part of instruc¬ 
tion covering unavoidable accident 
and risks incident to trapeze perform¬ 
ance.—^Al G. Barnes Amusement Co. 
V. Olvera, C.C.A.Cal., 164 F.2d 497. 
Typographical errors 

Instruction would not be con¬ 
demned because of two typographical 
errors therein.—Grissom v. Dahart 
Ice Cream Co., 40 So.2d 883, 34 Ala. 
App. 282, certiorari denied 40 So.2d 
339, 252 Ala. 235. 

97. Iowa.—Atkins v. Ellis, 91 N.W. 
829, 118 Iowa 76. 

64 G.J. p 635 note 53. 

98. Ala.—Louisville & N. R. Co. v. 
Parker, 138 So. 231, 228 Ala. 626, 
certiorari dismissed 63 S.Ct. 94, 
287 U.S. 669, 77 L.Bd. 601. 

64 C.J. p 635 note 64. 
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not proper questions for the jury,®® are not sup¬ 
ported by the evidence,i or are not correct state¬ 
ments of the lawbut, where these conditions are 
met, it may not be improper to submit questions in 
the alternative or disjunctive.® 

Conjunctive. It has been held that separate and 
distinct propositions of law should not be stated 
in an instruction conjunctively but it has also 
been held that conjunctive statements will not vitiate 
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an instruction,® notwithstanding the conjunctive 
statements may better be stated in the disjunctive® 
Where two issues are submitted in the conjunctive, 
and one is properly submitted, there is no error in 
the instruction even though the facts submitted in 
connection with the other issue are not full enough 
to establish a right of recovery for the party on such 
issue.7 


9a. Mo.—Smithers v. Barker, 111 S. 
W.2d 47, 341 Mo. 1017—Monsour v. 
XSxcelslor Tobacco Co., App., 115 S. 
W.2d 219. 

1. Mo.—’Tates v. Manchester, 217 S. 
W.2d 541, 85S Mo. 894--Hhlnebersr- 
er V. Thompson, 202 S.W.2d 64, 856 
Mo. 520—Fullerton v. Kansas City, 
Mo.Apik., 236 S.W.2d 364—^Brungrs 
T. St. Liouis Public Service Co., 
App., 235 S.W.2d 81—^Panke v. 
Shannon, App., 207 S.W.2d 854, re¬ 
versed on other ^rounds 212 S.W. 
2d 792, 367 Mo. 1196—Alexander v. 
Hoenshell, App., 96 S.W.2d 164. 

64 C.J. p 638 note 73. 

Bach alternative must be supported 
by evidence.—^Ashton v. Buchholz, 221 

S.W.2d 496, 369 Mo. 296—MarUn v. 
Sprlngfleld City Water Co., Mo.App., 
128 S.W.2d 674—Dewey v. Kline’s, 86 
S.W.2d 622, 229 MoJlpp. 1079. 

Where aU amrignmenta of aegU- 
genoe were submitted In disjunctive, 
if submission of any assignment was 
erroneous, Instruction would be er¬ 
roneous.—Green v. Guynes, 236 S.W. 
2d 298, 361 Mo. 606. 

a. Alternative duties 
In action for injuries to customer 
falling on slippery floor of defend¬ 
ant’s store, instruction that plaintiff 
was entitled to recover, if defend¬ 
ant’s employee saw plaintiff about to 
step on slippery place In time to have 
given her sufficient warning or to 
have restrained her from stepping on 
such place, was erroneous in use of 
sucdi alternative phrase as calculated 
to lead Jury to think that alternative 
duties either to warn or restrain were 
Imposed on defendant—Summa v. 
Morgan Real Estate Co., 165 S.W.2d 
390, 350 Mo. 205. 

Bistxuotlon held not to present alter, 
native issoas 

In suit by passenger against own¬ 
er and pilot for injuries arising out 
of airplane crash, instruction stating 
that If defendants did not know that 
plane was apt to crash at time it was 
taken off ground or in exercise of rear 
sonable care should they have known 
this, verdict must be for defendants, 
presented but single consistent hy¬ 
pothesis of defense and was not ob¬ 
jectionable as presenting alternative 
issues of defense.—Phillips v. Vroo- 
man, 233 S.W.2d 865, 361 Mo. 1098. 


3. Ky.—^Peterson v. Liouisvllle & NT. 

R. Co., 284 S.W. 1104, 216 Ky. 428. 
Mo.—^Lackey v. United Rys. Co., 231 

S. W. 956, 288 Mo. 120—Billingsley 

V. Kansas City Public Service Co., 

191 S.W.2d 331, 239 Mo.App. 440— 

Martin v. Springfleld City Water 

Co., App., 128 S.W.2d 674—Monsour 

V. Excelsior Tobacco Co., App., 115 

S. W.2d 219—^Robertson v. Atchison, 

T. & S. F. Ry. Co., APPw, 106 S.W. 

2d 996. 

Ihstmctloas held not exxoneoiui 

(1) Instruction that contained 
three alternative submissions was not 
erroneous on ground that, because of 
the fomf of its submission, a verdict 
for plaintiffs was possible if only 
four Jurors found affirmatively on 
each of the three separate alternative 
submissions, where each of the three 
alternatives was a proper submission 
based on the evidence and could have 
been found by the Juiy from the evi¬ 
dence.—Wright V. Osborn, 201 S.W.2d 
935, 856 Mo. 382. 

(2) An instruction hypothesizing 
verdict for defendant street railroad 
company if, conjunctively with other 
elements, plaintiff passenger’s fall 
was not caused by streetcar giving 
sudden lurch or Jerk, was not improp¬ 
er as placing any burden on plaintiff, 
since it was not concerned with plain¬ 
tiff’s case.—Quigley v. St. Louis Pub¬ 
lic Service Co., Mo., 201 S.W,2d 169. 

(3) In guest’s c^ction for injuries 
sustained in collision between auto¬ 
mobile and streetcar, instruction sub¬ 
mitting humanitarian negligence on 
alternative theories of negligent fail¬ 
ure to stop or negligent failure to 
slacken speed was not erroneous 
where evidence was sufficient to sub¬ 
mit either theory.—^Billingsley v. 
Kansas City Public Service Co., 191 
S,W.2d 331, 289 Mo.App. 440. 

(4) In pedestrian’s action against 
railroad company for Injuries sus¬ 
tained in collision between overtaking 
railroad engine and truck driven by 
pedestrian’s fellow employee, occurs 
ring after pedestrian had attempted 
to give warning of the danger, in¬ 
struction was not erroneous under 
the evidence for submitting in the 
alternative question whether engi¬ 
neer saw, or in exercise of ordinary 
care could have seen, truck was in a 
position of danger.—^Robertson v. 

856 


Atchison, T. & S. P. Ry. Co., Mo. 
App., 106 S.W.2d 996. 

Two Instmetlonji in one 
In action by pedestrian for inju¬ 
ries sustained on dark rainy night 
when pedestrian, while crossing 
street, was struck by automobile 
which came around corner, instruc¬ 
tion that if motorist turned his vehi¬ 
cle “without giving warning to pe¬ 
destrian or without pedestrian’s 
knowledge,” motorist was negligent 
toward pedestrian, was not erroneous, 
on ground that by use of quoted 
phrase with word “or” court actually 
gave two instructions in one.—Du¬ 
cat V. Goldner, 175 P.2d 914, 77 Cal. 
App.2d 382. 

4b Mo.—^Tuepker v. Sovereign Camp, 
W. O. W., App., 226 S.W. 1002. 

64 C.J. p 638 note 75. 

6 . Ga—Warren County v. Battle, 
172 S.E. 673, 48 GaApp. 240. 

Ky.—^Magowan v. Kentucky Utilities 
Co., 200 S.W. 367, 179 Ky. 114. 
Burtnxotloii held not misleading 
Fact that negligence instruction In 
action against highway contractors 
for injuries sustained by equestrian 
when horse fell through temporary 
culvert used words “negligently and 
carelessly” in conjunctive held not 
misleading.—Codell Const COb v. 
Steele, 66 S.W.2d 955, 247 Ky. 178. 
Xnstmotlon held not rendered redun¬ 
dant 

Fact that several assignments of 
negligence were submitted in the 
conjunctive, did not make Instruction 
redundant or require it to be con¬ 
demned for its “very immensity.”— 
Baird v. N^atlonal Health Foundation, 
144 S.W.2d 850, 235 Mo.App. 594. 

fii Ky.—^Magowan v. Kentucky Util* 
ities Co., 200 S.W. 867, 179 Ky. 114. 

7. Mo.—Wolf V. Kansas City Tire 8b 
Service Co., App., 267 S.W.2d 408— 
Spencer v. Kansas City Public 
Service Co., App., 250 S.W.2d 187— 
Wolfson V. Baltimore Bank of Kan¬ 
sas City, App., 167 S.W.2d 660. 
When grounds of negllgenoe ara 

stated In oonjunotive in instruction, 
and one of grounds alone warrants 
recovery, mere absence of evidence ta 
support one ground does not render- 
instruction erroneous.—^Btodglns v.. 
Jones, Mo.App., 64 S.W.2d 309. 
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d. Language Employed 

Instructions should be In plain and simple language, 
and the use of words not likely to be understood by the 
Jurors and words used In other than their ordinary sense 
may render an instruction Improper. 

A charge to a jury should be sufficient in its lan¬ 
guage to enable an average lay mind, not acquainted 
with the technicalities of the law, to understand 
thoroughly the different phases of the case con¬ 
cerning both fact and law, and their duties with 
respect thereto.® Instructions should be in plain 
and simple language,® but instructions couched in 
language in its ordinary sense are sufficient,^® par¬ 
ticularly where other instructions explain what is 
meant.^i While no particular sanctity attaches to 
the form of words used,i® it is well for trial courts 
to adhere strictly to the use of well established 
words in their instructions.^® The use of words 
not likely to be understood by the jurors and words 
used in other than their ordinary sense may render 
an instruction improper.!^ The fact that instruc¬ 
tions are not couched in the best language does not 
render them improper,and mere inelegancies of 
expression, while not to be commended, do not 
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vitiate instructions.^® Language which serves no 
useful purpose in an instruction should not be in¬ 
cluded therein.^*^ 

The use of words or phrases which render an in¬ 
struction confusing or misleading is discussed infra 
§ 338. 

Abbreviations. The use of abbreviations in in¬ 
structions should be avoided ;l® but the mere use of 
an abbreviation will not of itself render an instruc¬ 
tion improper.^® 

Cautionary expression. The cautipnary expres¬ 
sion "if so,” inserted to avoid the appearance of 
assuming facts, should appear in instructions only 
when necessary.®® The practice of sprinkling of 
"if so,” "if any,” or "if you find so” after every 
hypothesis in an instruction tends to make it con¬ 
fusing and should more likely be grounds for error 
than instruction which merely requires jury in its 
beginning "to find and believe from the evidence” 
the facts thereafter stated.®^ 

English language. Instructions should be in the 
English language and as a matter of practice, the 


8. I>el.—Buckley v. R. H. Johnson & 
Co.. 25 A.2d 392, 2 Terry 54$. 

9. Ill.—Krohn v. O'Bara, 115 N.B.2d 
569, 351 lll.Ap<p. 476. 

Md.—West V. Belle Isle Cah Co., 100 
A.2d 17, 203 Md, 244^Bull S. S. 
Line V. Fisher, to Use of Globe 
Indem. Co., 77 A.2d 142, 196 Md. 
519—^Larkin v. Smith, 37 A.2d 340, 
183 Md. 274. 

Mo.—^Douglas V. Twenter, 259 S.W.2d 
353—^Bvans v. Farmers Flevator 
Co., 147 S.W.2d 593, 347 Mo. 326— 
Steger v. Meehan, 63 S.W.2d 109— 
Bowman v. Rahmoeller, 55 S.W.2d 
453, 331 Mo. 868—^Keyton v. Mls- 
souri-Kansas-Texas R. R., App., 
224 S.W.2d 616. 

N.J.—^Estelle v. Board of Education 
of Borough of Red Bank, 97 A.2d 1, 
26 N.J.Super. 9, reversed on other 
grounds, 102 A.2d 44, 14 N.J. 256. 
Or.—Williams v. Portland General 
Elec. Co., 247 P.2d 494, 195 Or. 597. 
Utah.—Allison v. McCarthy, 147 P.2d 
870, 106 Utah 278. 

Wash.—Mathias v. Elchelberger, 45 
P.2d 619, 182 Wash. 185. 

64 C.J. p 630 note 1. 

Doubt as to meaning 
Language of an instruction should 
be so plain that no doubt can arise 
as to its meaning.—^Piehler v. K a ns aa 
City Public Service Co., 226 S.W.2d 
681, 360 Mo. 12. 

Use of abstrnse legal terms to in¬ 
struct jury where they are not abso¬ 
lutely necessary is unwise.—^Klein v, 
Weissberg, 174 A, 636, 114 Pa.Super. 
569. 


10. Oal.—^Nichols v. Nelson, 252 P. 
739, 80 CaI.App. 590. 

64 C.J. p 630 note 2. 

11. Cai.—Nichols V. Nelson, supra. 
64 C.J. p 630 note 3. 

12. Conn.—Darrow v. Fleischner, 169 
A. 197, 117 Conn. 618. 

18. Cal.—Nichols v. Nelson, 252 P. 

739, 743, 80 CalA^pp. 690. 

64C.J.P 631 note 4. 

14i Mo.—^Brown ▼. Southwestern 
Bell Telephone Co., App., 274 S.W. 
876. 

64 C.J. p 637 note 59. 

15. W.Va.—Webb v. Ritter, 54 S.E. 
484, 60 W.Va. 193. 

64 C.J. p 629 note 86. 

16. Tenn.—^L. M. Bates & Co. v. Ful¬ 
ler, 8 Lea 644. 

64 C.J. p 637 note 60. 

17- Mo.—Harrington v. Thompson, 
243 S.W.2d 619. 

18. Tex,—^Dallas Consol. Electric St. 
Ry. Co. V. Chambers, 118 S.W.^851, 
863, 66 Tex,CivJVpp. 831. 

64 C.J. p 638 note 79. 

19w Mo.—^Hatton v. Henman, 10 S.W. 

2d 967, 222 MoA.pp. 954. 

64 C.J. p 638 note 80. 

20 , Mo.—^Paisley v. Kansas City 
Public Service Co., 173 S.W.2d 83, 
351 MO. 468. 

Bypothetioal facts in tnstmetion 
If instruction containing separate 
reauired findings and beginning each 
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Statement of facts hypothesized with 
the words **If you further find and 
believe*' should have needed anything 
further to demonstrate that facts 
were hypothetical, words “if so" or 
*‘if you so find" would have been bet¬ 
ter than words “as is shown” or “as 
shown.’*—^Young v. Missourl-Kansas- 
Texas R. Co., Mo., 100 S.W.2d 929. 

DistmotloiL held proper 

Instruction that **if you find and 
believe from the evidence" etc., was 
not erroneous because it did not con¬ 
clude with words “if you so find” or 
similar langucige.—Knox v. Weathers, 
267 S;W.2d 912, 363 Mo. 1167. 

Be^uizing Jury to find facts 
An instruction prefaced by the 
words “if you further find and believe 
that" and concluded by the words “if 
so" in the final sentence was not sub¬ 
ject to the criticism that it did not 
require the jury to find the facts.— 
Beebe v. Columbia Axle Co., 117 S.W. 
2d 624, 283 Mo.App. 212. 

21. Mo.—^Menke v. Rovin, 180 S.W. 
2d 24, 852 Mo. 826. 

InstmctloiL held not inlslending 
In pedestrian’s action for injuries 
sustained when she fell because of 
hole in sidewalk, instruction setting 
forth circumstances under which city 
would be negligent was not mislead¬ 
ing or confusing, notwithstanding it 
may have been unduly long and in¬ 
terspersed with more “if so's" and “if 
any’s” than were necessary.—^Keith 
V. Kansas City, Mo.App.. 118 S.W.2d 
513. 
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§ 327 TRIAL 

use of Latin words in an instruction is to be avoid¬ 
ed 22 However, where the whole instruction is not 
such as to mislead the jury, the use of Latin words 
will not invalidate an instruction .22 The use of 
words foreign in form but which have become a part 
of the English language does not necessarily ren¬ 
der an instruction improper.24 

General or abstract language. While it has been 
held that the court should state rules of law in gen¬ 
eral terms,25 it has also been held to be better prac¬ 
tice to instruct in specific and concrete terms ;2® at 
any rate, instmctions should not be stated in terms 
that are too general.27 Instructions which are in 
terms that are no more general than those of the 
pleadings are not too general*28 In any event it 
may not be improper to give a concrete instruction 
even where a general instruction might have prop¬ 
erly been given.29 

Incorporating phrase used by counsel. Where the 
trial court in instructing the jury, incorporates a 
phrase used by counsel in his argument, but the 
phrase is one in common usage, its use by the 
court will not be construed as an endorsement of 
any part of the argument.^® 


Language favorable to one of the parties. The 
trial court should, in formulating instructions,, 
avoid the use of language which would seem to 
favor one of the parties but certain presumptions 
may be invoked to support an instruction which may 
otherwise seem, on its face, to be favorable to one 
of the parties .22 Although it is not unusual to 
conclude a charge with the language “unless you 
so find, your verdict will be for the defendant,” or 
“if you so find, your verdict will be for the de¬ 
fendant,” or “if you so find, your verdict will be 
for the plaintiff,” the use of such language can well 
be avoided by the trial judge.23 

Mandatory or permissive words. The court should 
not use mandatory words in an instruction when 
referring to matters which are within the discre¬ 
tion of the jurors.24 However, particular instruc¬ 
tions have been held not to be improper merely be¬ 
cause of the use of mandatory, rather than permis¬ 
sive, words, or vice versa.®® On the other hand, 
the use of a permissive word with respect to a 
matter the jury must consider may be prejudicially 
erroneous,®® or, under the circumstances, it may not 


22. Ind.—^Xndianapolls Traction & 
Terminal Co. v. Thornburg', 125 K. 
E. 67, 74 IndAppw 642. 

64 C.J. p 683 note 28. 

23. Ind.—Indianapolis Traction & 
Terminal C!o. v. Thornburg, supra. 

24. Mont.—Gillies y. Robert E. Lee 
Mining Co., 264 P. 422, 78 Mont 
402. 

64 C.J. p 688 note 30. 

25. OaL—Tower v. Humboldt Trans- 
- it Co., 169 P. 227, 176 CaL 602. 

64 CJ. p 683 note 39. 

Abstract InstructionB generally see 
in&a S 879. 

26^ Ga.—^Beardsley v. Suburban 

Coach Co., 63 S.E.2d 911, 83 GaApp. 
381. 

64 C.J. p 688 note 40. 

Judge need not confine himself to 
abstroot, but may instruct Jury with 
reference to concrete.—^Beardsley v. 
Suburban Coach Co., supra—Metro¬ 
politan Life Ins. Co. v. Crowder, 81 
S.E.2d 618, 71 Ga.App. 612—Hauga- 
broohs V. Metropolitan Life Ins. Co., 
12 S.E.2d 168, 68 Ga.App. 829. 

27. W.Va.—^Underwood v. Golf, 49 S. 

m2d 860, 181 W.Va. 662. 

64 C.J. p 634 note 4L 
Pacts easily understood 
Plaintiff could not complain that 
defendants* instructions were too 
general where the facts were simple, 
easily understood, and within the 
common knowledge of the Jury.—Car- 
son y. Evans, 178 S.W.2d 80, 861 Mo. 
876. 


28. Iowa—^Dunning v. Burt, 162 N. 
W. 28, 180 Iowa 764. 

29. Ky.—Wener v. Pope, 278 S.W. 
92, 209 Ky. 669. 

20. Cai.—^Paolinl V. City and County 
of San Francisco, 164 P.2d 916, 72 
Cal.App.2d 579. 

31. Ga.—Hall v. Wingate, 126 S.E. 
796, 169 Ga. 630. 

64 C.J. p 638 note 70. 

32. Ga—Hall v. Wingate^ supra. 

64 C.J. p 688 note 71. 

33. Fla.—Paris v. Bartfleld, 88 So.2d 
718, 160 Fla. 87. 

Ill.—Seaholm v. Davis, 106 !Nr.S12d 
795, 847 lll.App. 73—^Kavanaugh v. 
Washburn, 50 N.E.2d 761, 320 Ill. 
App. 250, appeal denied 66 H.B.2d 
420, 387 Ill. 204. 

Giving undue prominence to particu¬ 
lar matters in instructions see in¬ 
fra S9 340-342. 

Repetition of phrases see infra 9 
334. 

Hot best practice' 

The giving of instructions which, 
after stating particular principle of 
law, end in such expressions as **your 
verdict must be against plaintiff and 
in favor of defendant,** **your verdict 
must be for defendant’* or **plaintiff 
cannot recover against defendant** is 
not the best practice.—^Rlos v. Ben¬ 
nett, 200 P.2d 78, 88 CaLApp.2d 919. 

84. HL—‘Lyons v. Chicago City By. 

Co., 101 N.E. 211, 268 BL 75. 

I 64 CJ. p 637 note 67. 
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Better usage 

Instruction telling Jury that they 
*'may** consider certain elements, and 
not that they ’’should** take such ele¬ 
ments into consideration, is the bet¬ 
ter usage.—^Rigdon v. Crosby, 66 N. 
E.2d 190, 828 IlLApp. 899. 

35b Ill.— Meng v. Lucash, 69 N.E.2d 
867, 829 I11.APP. 612. 

Ind.—Jackson y. Record, 6 N.E.2d 897, 
211 Ind. 14L 
64 C.J. p 687 note 68. 

Use of particiilar words held not erw 
roneous 

(1) Instruction that plaintiff 
**must prove” certain facta—Meng v. 
Lucash, 69 N.E.2d 867, 829 IlLApp. 
512. 

(2) “Must” rather than ’‘should.**— 
Jackson v. Record, 6 N.E.2d 897, 211 
Ind. 141. 

(8) Use of other words see 64 C.J. 
p 687 note 68 [b]. 

36. Va.—Chesapeake & O. By. Ca v, 
Pulliam, 41 S.E.2d 64, 185 Va 908. 

Subject to criticism 
Instruction which told Jury that in 
estimating damages Jury could take 
into consideration any impairment to 
his earning power and capacity, if 
any, which “inay** result directly 
from the injuries which he had sus¬ 
tained, if any, was subject to criti¬ 
cism for the use of the word ’’may” 
which does not sufficiently carry the 
idea of reasonable certainty.—Evans 
V. Farmers Elevator Co., 147 S.W.2d 
698, 347 Mo. 826. 
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be a fatal error where no prejudice results.87 

Technical and scientific terms. While in formu¬ 
lating instructions such terms and expressions as 
are approved by the appellate courts as technically 
correct may be employed so far as is possible,38 
the court should ordinarily avoid the employment of 
terms and definitions of a purely technical or scien¬ 
tific character,38 or of words which have a different 
signification in the technical, as distinguished from 
the popular, sense,^3 especially where the questions 
to be submitted are well susceptible of presentation 
in plain, practical terms, easy of comprehension and 
application.^! However, it has been held that an 
instruction is not necessarily rendered improper by 
the use of a word in the popular sense where the 
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same word is susceptible of technical significa- 
tion.43 At the veiy least, the court should ex¬ 
plain the meaning of words used in a technical 

sense.^3 

Underscoring of parts of instructions is not a 
practice to be approved of, since it may cause the 
jury to give undue weight to such portions, to the 
undervaluing of other parts of the instructions.'^^ 

§ 328. - Certainty, Definiteness, and Par¬ 

ticularity 

Instructions should be complete, certain, comprehen¬ 
sive, and definite. 

Instructions should be complete^® and comprehen¬ 
sive,^3 concise,clear and explicit.43 Likewise, 


37. Tenn.—^Yellow Cab Cd. v. Gat- 
tuso, 11 TenzLApp. 109. 

38. Mont.—^Pilgeram v. Haas, 167 P. 
2d 339, 113 Mont 431. 

64 C.J. p 637 note 61. 

39. TJ.S.—^Maryland Casualty Co. v. 
Pinch. Minn., 147 P. 388, 77 C.CJL 
566, 8 Lt.R.A.,N.S., 308, certiorari 
denied 27 S.Ct. 780, 203 IT.S. 692, 61 

L.Pd. 331. 

64 C.J. p 637 note 62. 

40. Pla.—^Lake Hancock & C. B. Co. 
V. Stinson. 81 Sa 612, 77 Fla. 338. 

64 C.J. p 687 no'te 63. 

41. TT.S.—Maryland Casualty Co. v. 
Finch, Minn., 147 F. 888, 77 C,C.A. 
566, 8 L.R.A.,N.S., 808, certiorari 
denied 27 S.Ct 780, 203 U.S. 692, 51 
L.Pd. 331. 

42. Conn.—MacPayden ▼. Paul, 128 
A. 650, 102 Conn. 248. 

64 C.J. p 637 note 65. 

43. Iowa.—Frbes v. Wehmeyer, 28 
N.W. 447, 69 Iowa 86. 

N.T.—Lynch v. Piffge, 192 H.T.S. 873, 
200 App.Diy. 92. 

44h IlL—Wrisrht v. Brosseau, 78 ni. 
381. 

46. D.C.—Henderson ▼. Allison, Mun. 
App., 44 A.2d 220. 

Ohio.—^Dietsch v. Mayberry, 47 N.B, 
2d 404, 70 Ohio App. 527. 

Va.—^H. J. Heinz Co. v. W. B. Shafer, 
Inc., 49 S.B.2d 298, 188 Va. 320— 
Hamilton v. Glemmlnff* 46 S.E.2d 
438, 187 Va. 309. 

Charge should be ample 
Tenn.—Tevis v. Proctor & Gamble 
Distributing Co., 113 S.W.2d 64, 21 
Tenn.App. 494. 
lajrtniotloii. h^ Inoomplete 
Mich.—Simpson t. Burton, 44 K.W. 
2d 178, 328 Mich. 567. 

46. Mo.—Roshel v. Litchfield & M. 

Ry. Cow, APP.. 112 S.W.2d 876. 

64 C.J. p 631 note 6. 

Complete and oomprehenslve 
Colo*.—Ison V. Stewart, 94 P.2d 701, 
106 Colo. 65. 


47. Cal.—^Roy v. Mission Taxi Co., 
225 P.2d 920. 101 Oal.App.2d 438. 

Ill.—Maglll V. George, 117 N.E.2d 567, 

1 IllA.pp.2d 222. 

Ely.—^Horton Transfer & Storage Co. 

V. Donaldson, 95 S.W.2d 1086, 265 
Ky. 47. 

Mo.—Clark v. Trilinsky, App., 170 S. 

W. 2d 469—^Roshel v. Litchfield & 

M. Ry. Co.. App.. 112 S.W.2d 876— 
McGrory v. Thurnau, App., 84 S. 
W.2d 147. 

N.D.—^Rott V. Provident Life Ins. 

Co.. 286 N.W. 393, 69 N.D. 836. 
Utah.—^Allison v. McCarthy, 147 P.2d 
870, 106 Utah 278. 

Wash.—Cecchi v. Bosa, 67 P.2d 1064, 
186 Wash. 205. 

Wis.—^Minton v. Farmers Mut Auto. 
Ins. Co., 41 N.W.2d 801, 256 Wis. 
556—Hoffman v. RegUng, 258 N.W. 
347, 117 Wis. 66. 

64 C.J. p 631 note 6. 

Brief 

Ill.—MaglU V. George, 117 N.R2d 567, 

1 Ill.App.2d 222—Hrohn v. O'Bara, 
115 N.E.2d 669, 851 IlLApp. 476. 

Short 

Wis.—^Minton v. Farmers Mut. Auto. 
Ins. Co., 41 N.W.2d 801, 256 Wis. 
656—Hoffman v. Regling, 258 N.W. 
847, 117 Wis. 66. 

48. U.S.—California Western States 
Life Ins, Co. v. Vaughn, C.CA. 
Wash., 166 F.2d 945. 

Gku—^Albany Federal Sav. & Loan 
Ass'n V. Henderson, 86 S.E.2d 330, 
200 Ga. 79—^Roberts v. McClellan, 
55 S.R2d 736, 80 Ga.App. 199. 

Rl.-Krohn v. O'Bara 116 N.D.2d 669, 
351 IllApp. 476. 

Minn,—Nubbe v. Hardy Continental 
Hotel System of Minn., 81 N.W.2d 
832, 225 Minn. 496. 

Mo.—Evans v. Farmers Elevator Co., 
147 S.W.2d 698, 847 Mo. 826—Steger 
V. Meehan, 63 S.W.2d 109—Harding 
V. SLansas City Public Service Co., 
App., 188 S.W.2d 60—Clark v. Tril¬ 
insky, App., 170 S.W.2d 459—^Roshel 
v. Litchfield & M. Ry. Co., App., 112 
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S.W.2d 876—^McGroxy v. Thurnau, 
App., 84 S.W.2d 147. 

Neb.—Bolio v. Scholtlng, 41 N.W.2d 
913, 152 Neb. 588—Heineman v. 
Wilson, 271 N.W. 346, 132 Neb. 169 
—Oliver v. Nelsoa 258 N.W. 69, 128 
Neb. 160. 

N.J.—Estelle v. Board of Education 
of Borough of Red Bank, 97 A2d 1, 
26 N.J.Super. 9, reversed on other 
grounds. Sup., 102 A2d 44, 14 N.J. 
256. 

N.D,—Rott V. Provident Life Ins. Co., 
286 N.W. 893. 69 N.D. 336. 

Ohio.—^Deckant v. City of Cleveland, 
97 N.E.2d 84, 88 Ohio App. 469, re¬ 
versed 99 N.E.2d 609, 155 Ohio St 
498—Homlar v. Great Lakes Tow¬ 
ing Co., 67 NJE.2d 792, 74 Ohio App. 
110 . 

Or.—Williams v. Portland General 
Elec. Oo., 247 P.2d 494, 195 Or. 697. 

Pa.—^Randolph v. Campbell, 62 A2d 
60, 860 Pa. 453—Harman v. Cham¬ 
bers, 57 A2d 842, 358 Pa. 516— 
Lucas V. Metropolitan Life Ins. Co., 
14 Northumb.Leg.J. 806, reversed 
on other grounds 14 A2d 85, 339 
Pa. 277, 131 AL.R. 235. 

S.C.—^Pruitte V. Machen, 53 S.E.2d 
866, 215 S.C. 13. 

Utah.—Allison v, McCarthy, 147 P.2d 
870, 106 Utah 278. 

Va.—H. J. Heinz Co. v. W. B. Shafer, 
Inc., 49 S.E.2d 298, 188 Va. 320— 
Hamilton v. Glemming, 46 S.E.2d 
438, 187 Va. 809. 

Wash.—Cecchi v. Bosa, 67 P.2d 1064, 
186 Wash. 205. 

64 C.J. p 631 note 7. 

Xnstrnotlons should be precise 

M i nn .—Nubbe v. Hardy Continental 
Hotel System of Minn., 31 N.W. 
2d 382, 225 Minn. 496. 

EastmotioiL held not clear 

N.C.—Dixon v. Brockwell, 42 S.E.2d 
680, 227 N.C. 567. 

Phrased so that Jury can under, 
stand 

The charge deals with issues and 

rules of law necessary for their de¬ 
termination, and those Issues should 
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instructions should he certain,definite,spe- an instruction must not only be accurate, but must 

cific,5^ positive,52 direct in statement,53 and ac- also be helpful to the jury,57 it has also been held 

curate 54 that, where an instruction covers the material points 

Accuracy in instructions is especially necessary ^ states the rules of law applicable 

where the evidence is conflicting^^ and the case with fairness and reasonable precision, it is suffi- 

close on the facts.®® While it has been held that cient although it is not as concise and accurate as 


be 80 phrased that it is reasonably 
certain that jury understand them.— 
Buriress v. Boston & M. R. R.» N.H., 
101 A.2d 781. 

49. Idaho.—Call v. City of Burley, 
62 P.2d 101, 57 Idaho 68. 
m. —^Tulupan V. Sauer, 53 N.B.2d 
306, 321 IU.Ai)p. 627. 

Xowa.—Jensen v. Incorporated Town 
of Magnolia, 267 N.W. 584, 219 
Iowa 209. 

Mo.—^Tates v. Manchester, 217 S.W. 
2d 641, 368 Mo. 894—Hold v. Termi¬ 
nal R. R. Ass*n of St. Louis, 201 
S.W.2d 95*8, 356 Mo. 412—Bland 
V. City of St. Louis, 162 S.W.2d 
822, 849 Mo. 597. 

N.J.—Guzzi V. Jersey Central Power 
& Light Co., 96 A.2d 887, 12 N.J. 
261. 

Ohio.—Homlar v. Great Lakes Tow¬ 
ing Co., 57 K.E.2d 792, 74 Ohio 
App. 110. 

Okl.—Leahy v. Monk, 19 P.2d 1077, 
162 Okl, 256. 

XTtah.—^In re Wimmer's Estate, 182 P. 

2d 119, 111 Utah 444. 

94 C.J. p 681 note 8. 

Zosteiiotlons held unoertaiii 
XT.S.—^Hocher v. Creston Transfer Co., 
aCJLPa., 166 F.2d 680. 

Idaho.—Call v. City of Burley, 62 P. 

2d 101, 67 Idaho 68. 
m.—^Tulupan V. Sauer, 58 N.B.2d 
806, 821 XLLApp. 627. 

BOl Colo.—S. F. Bowser & Oo. v. 
Brownell, 159 P.2d 572, 118 Colo. 
498—City and County of Denver 
V. Stutsman, 88 P.2d 1071, 95 Colo. 
195. 

111.—Abrahamlan v. Nidkel Plate R. 

Co., 99 H.E.Sd 153, 843 Ill.APp. 353. 
Xowa.—Jensen v. Incorporated Town 
of MagnoUa, 257 N.W. 684, 219 
Iowa 209. 

Miss.—Harrison v. Crowder, 14 Mies. 
464, 45 Am.D. 290. 

N.J.—Guzzi V. Jersey Central Power 
& Light Co., 96 A.2d 887, 12 N.J. 
251. 

N.C.—Rumbough v. Sackett, 54 S.E. 
421, 141 H.C. 495. 

Ohio.—^Homlar v. Great Lakes. Tow¬ 
ing Oo., 57 H.E.2d 792, 74 Ohio App. 

no. 

Pa.—^Lucae v. Metropolitan Life Ins. 
Oo., 14 N'orthumb.Leg.J. 805, re¬ 
versed on other grounds 14 A.2d 
85, 339 Pa. 277, 181 A.L.R. 235. 
W.Va.—Slaven v. Baltimore & O. R. 

Co., 171 S.B. 818, 114 W.Va. 816. 
94 C.J. p 'OSl note 9* 


Znstmotions held indeflnlte 
Colo.—City and County of Denver v. 
Stutzman, 83 P.2d 1071, 95 Colo. 
165. 

IlL—Abrahamlan v. Nickel Plate R. 
Co., 99 N.E.2d 153, 343 Ill.App. 358 
—-Roedler v. Vandalla Bus Lines, 
281 I11.APP. 520. 

Ey.—John Hancock Mut Life Ins. 
Co. V. Long, 149 S.W.2d 610, 286 
Ky. 767. 

Me.—^Bedell v. Androscoggin & K, Ry. 

Co., 177 A. 287. 133 Me. 268. 

Mo.—^Tates v. Manchester, 217 S.W. 

2d 641, 358 Mo. 894. 

Ohio.—^New York Cent. R. Co. v. 
Sentle, 8 N.E.2d 149, 54 Ohio App. 
488. 

64 C.J. p 981 note 9 [c]. 

Xhstmoitloiui held not too Indefinite 
Colo.—S. P- Bowser & Co. v. Brow¬ 
nell, 159 P.2d 672, 113 Colo. 498. 
Ga.—^Lawson v. Branch, 12 S.E.2d 
641, 191 Ga. 311. 

Mo.—^Moses V. Kansas City Public 
Service Co., 188 S.W.2d 538, 239 
Mo.App. 861—^Harding v. Kansas 
City Public Service Co., App,, 188 
S.W.2d 60—^Bowman v. Moore, 167 
S.W.2d 676, 237 Mo.App. 1163. 

Or.—^Poulsen v. Johnson, 186 P,2d 
621, 182 Or. 297. 

64 C.J. p 931 note 9 [d]. 

Trial jnstlca has duty to avoid 
instructions which, because of their 
generality, might lead jury into 
realm of conjecture and speculation. 
—Carpenter v. United Elec. Rys. Co., 
100 A.2d 850. 

51. Colo.—^Landis v. McGowan, 165 
P.2d 180, 114 Colo. 355. 

Ky.—^R. B. Tyler Co. v. Cantrell, 137 
S.W.2d 401, 281 Ky. 718. 

64 C.J. p '631 note 10. 

52. Miss.—^Transcontinental Gas 
Pipe Line Corp. v. Myrick, 51 So. 
2d 476. 

Ohio.—Gloss V. Ball, 22 N.B.2d 141, 
60 Ohio App. 513. 

Wash.—^Patterson v. Wenatchee Can¬ 
ning Oo., 101 P. 721, 53 Wash. 166. 

53. Ky.—Horton Transfer & Storage 
Co. V. Donaldson, 95 S.W.2d 1086, 
265 Ky. 47. 

Wash.—^Mathias v. Bichelberger, 45 
P.2d 619, 182 Wash. 186. 

Wis.—^Minton v. Farmers Mut. Auto. 
Ins. Co., 41 N.W.2d 801, 266 Wis. 
666—HofiCman v. RegUng, 258 N. 
W. 847, 117 Wis. 66. 

64 aj. 631 note 12, 
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54. HI.—Edwards v. Hill-Thomas 
Lime & Cement Co., 87 N.E.2d 801, 
378 m. 180—Burke v. Zwick, 20 
N.B.2d 912, 299 Ill.App. 568—Pillow 
V. Long, 20 N.E.2d 896, 299 IlL 
App. 542—Scally v. Flannery, 11 
N.B.2d 128, 292 HLApp. 849. 

Miss.—^Neely v. City of Charleston, 
37 So.2d 495, 204 Miss. 860. 

N.D.—^Rott V. Provident Life Ins. Co., 
286 N.W. 893, 69 N.D. 885. 

Ohio.—Solanics v. Republic Steel 
Corp., 53 N.E.2d 815, 142 Ohio St 
667. 

W.Va.—^Robertson v. Hobson, 171 8. 
B. 746, 114 W.Va. 236. 

64 C.J. p 681 note 18. 

XhstructloiLS Should be sKoot 

Miss.—^Transcontinental Gas Pipe 
Line Corp. v. Myrick, 51 So.2d 475. 

55. HI.—^Edwards v. Hill-Thomas 

Lime & Cement Co., 87 N.E.2d 801, 
878 IlL 180—^Rogers v. Mason, 104 
N.E.2d 854, 345 IlLApp. 560— 

Schoonveld v. Kankakee, Motor 
Coach Co., 99 NJB].2d 630, 843 HL 
App. 529—Tanner v. Palmer, 89 N. 
E.2d 861, 839 IlLApp. 877—^elinski 
V. Chicago & N. W. Ry. Co., 82 N.BL 
2d 905, 336 IlLApp. 49—Alexander 
V. Sullivan, 78 N.E.2d 338, 834 RL 
App. 42—In re Anderson^s Estate, 
77 N.ES.2d 826, 888 IllJLpp. 492— 
Kempskl v. Kempskl, 77 N.E.2d 844. 
833 IlLApp. 881—^Levin v. Lauter- 
bach Coal & Ice Co., 67 NJBI.2d 808, 
329 IlLApp. 180—Loverde v. Con¬ 
sumers Petroleum Co., 63 N.E2d 
673, 327 IlLApp. 210—May v. Marty, 
56 N.E.2d 640, 828 IlLApp. 656— 
Burke v. Zwich, 20 N.E.2d 912, 299 
IlLApp. 558—^Pillow V. Long, 20 N. 
E.2d 89'6, 2,99 IlLApp^ 642. 

64 C.J. p 632 note 14. 

56. IlL—Edwards v. Hill-Thomas 
Lime Si Cement Co., 37 N.E.2d 801, 
378 ni. 180—Zelinskl v. Chicago & 
N. W. Ry. Co., 82 N.B.2d 905, 836 
IlLApp. 49—Kempski v. Kempskl, 
77 N.E.2d 344, 388 IU.App. 331— 
Levin V. Lauterbach Coal & Ice 
Co., 67 N.E.2d 803, 329 IlLApp. 180 
—Janowski v. Great Lakes Tank 
Truck Line, 64 N.E.2d 387, 827 HL 
App. 553—Loverde v. Consumers 
Petroleum Co., 63 N.E.2d 678, 827 
IlLApp. 210—^Burke v. Zwick, 20 N. 
E.2d 912, 299 Ill.App. 568. 

64 C.J. p 632 note 15. 

57. Mass.—^Mahoney v. Boston Ele¬ 
vated Ry. Co., 171 N.E 662, 271 
Mass. 274. 

64 C.J. p 632 note 16. 
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it might have been.®* Consequently, a slight inac¬ 
curacy of language will not necessarily invalidate 
an instruction.®* 

Instructions are not required to be drawn with 
such technical accuracy as to be free from hyper¬ 
critical objections.®* Where an instruction to the 
jury states a correct principle of law applicable to 
the case, it is not open to criticism on the ground 
that the judge did not in the same connection charge 
more elaborately on the subject.®! Where an in¬ 
struction is correct, it is not necessary that the court 
should use fixed or stereotyped words;®* and it is 
not the best practice to give instructions containing 
parenthetical statements, since the tendency thereof 
is to render instructions confusing to the jury.®* 

Vague and obscure instructions. In accordance 
with the rule that instructions must be clear, defi¬ 
nite, and certain, instructions should be intelligible®^ 
and understandable,®® and be so worded that their 
meaning will not be obscure or vague.®® A 
fortiori, instructions are improper where they are 


obscure to the point of unintelligibility.®'^ 

Ambiguous or involved instructions. Ambiguous 
or involved instructions are improper and should 
not be given®* even though such instructions are 
proper in substance;®* although it has been held 
that an instruction is not bad merely because it 
is double.^* 

I 329. - Covering Principles in One In¬ 

struction; Reference to Other In¬ 
structions 

a. In general 

b. Reference to other instructions 
a. In General 

The law applicable to particular questions In a case 
may be covered by separate Instructions; In other words, 
the entire law of the case need not be stated In a single 
Instruction. 

While the statements in each individual instruc¬ 
tion must be correct as far as it goes and be con- 


68. Iowa.—First Nat. Bank v. Wise, 
161 N.W. 495. 172 Iowa 64. 

64 C.J. p 632 note 17. 

Bedundant iaL8traotlo]i. hold not prej- 
udiclal 

Grant of requests to charge, which 
were intended to cover all inferences 
Jury might draw from testimony in 
the case, was not reversible error, 
although charge was redundant and 
could have expressed in narrower 
compass rules of law involved.—^Tan- 
guay V. Warwick Chemical Co., 178 
A. 540, 54 R.I. 445. 

59. Md.--Street v. Hodgson, 115 A. 
27, 139 Md. 137. 

ea Mo.—^Lewis V. Zagata, Id'S S.W. 
2d 541. 350 Mo. 446—Long v. Rog¬ 
ers, App., 186 S.W.2d 863—Barrett 
V. St. Francois County Finance Co., 
App., 186 S.W.2d 855. 

61. (Sa.—Scott V. Wimberly, 8 S.B. 
2d 71, 188 Ga. 148—Simmons Co. v. 
Hardin, 48 S.B.2d 553, 76 Ga.App. 
420. 

62. Mo.—Huffman v. City of Hanni¬ 
bal. App., 2-87 S.W. 848. 

64 C.J. p 682 note 18. 

63. Ala.—Southern Building & Loan 
Ass'n V. Holmes, 149 So. 861, 227 
Ala. 1, certiorari denied 149 So. 862, 
227 Ala. 254. 

64. Minn.—^Nubbe v. Hardy Conti¬ 
nental Hotel System of Minn., 81 
!N'.W.2d 332, 225 Minn. 496. 

Mo.—Catterlin v. Lusk, 71 S.W. 1109, 
98 Mo.App. 182. 

Neb.—Heineman v. Wilson, 271 N.W. 
346, 132 Neb. 159. 

Wash.—Cecchi v. Bosa, 67 P.2d 1064, 
186 Wash. 205. 

Confusing and misleading instruc¬ 
tions see infra 5 838. 


xnstruotioiL held unintelligible 
In action on life policy excluding 
liability if insured was pregnant at 
date of issue of policy and death re¬ 
sulted from such pregnancy, instruc¬ 
tion that insurer had burden of prov¬ 
ing that insured's death was the di¬ 
rect or proximate *'cause’* of said 
pregnancy was erroneous as being 
unintelligible, since it was incon¬ 
ceivable that death would cause 
pregnancy.—^Life & Cas. Ins. Oo, v. 
Walter., 198 So. 746, 190 Miss. 761. 

66. N.B.—Rott V. Provident Life Ins. 

Co., 286 N.W. 893, 69 N.D. 835. 
Pa.—Randolph v. Campbell, 62 A.2d 
60, 860 Pa. 468—^Harman v. Cham¬ 
bers, 67 A.2d 842, 368 Pa. 616. 

BLStEuotlon held not uudexstandable 
Mo.—EEarting v. Fast St. Louis Ry. 
Oo„ 84 S.W.2d 914. 

ee. Qa.—Lawson v. Branch, 12 S.H 
2d 641, 191 Ga. 311. 

Mo.—State ex rel. Kansas City Pub¬ 
lic Service Co. v. Bland, 191 S.W. 
2d 660, 354 Mo. 868. 

64 C.J. p 632 note 26. 

XastxuotioiL held obsours 
Mo.—State ex reL Elansas City Public 
Service Co. v. Bland, 191 S.W. 2d 
660, 354 Mo. 668. 

Xostmotlou held not vague 

Xj.s.—New Tork Life Ins. Co. v. 

Rogers, CCAAriz., 126 F.2d T84. 
]^o.—^Russell V. Southeast Missouri 
Mut Fire Ins. Co., App., 146 S.W. 
2d 674. 

Htah.—^In re Wimmer's Hcrtate, 182 
P.2d 119, 111 Xrtah 444. 

W.Va.—^Underwood v, Ctoff, 4'9 S.E. 
2d 860, 181 W.Va. 662. 
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37. Ala.—^Hill Grocery Co. v. Hame- 
ker, 89 So. 850, 18 Ala.App. 84. 

64 C.J. p 633 note 26. 

ea Ky.—Coe v. AdweU, 244 S.W.2d 
737. 

Mo.—Evans v. Farmers Elevator Oo., 
147 S.W.2d 693, 847 Mo. 326—Key- 
ton V. Missouri-Kansas-Texas R. 
R., App., 224 S.W.2d 616—In re 
Weingart's Estate, App., 170 S.W. 
2d 972. 

N.T.—Schafer v. Norwood Equipment 
Corp., 98 N.T.S.2d 626, 277 App. 
Div. 933. 

Ohio.—^Homlar v. Great Lakes Tow¬ 
ing Co., 57 N.E.2d 792, 74 Ohio App. 
110 . 

Okl.—Thurmond v. Chenault, 95 P. 

2d 890, 185 Okl. 572. 

Or.—Webster v. Harris, 222 P.2d 
644, 169 Or. 671. 

64 C.J. p 632 note 20. 

xastruoidon held not amblgnouji 
Mo.—^Ellls V. Kansas City Public 
Service Co., App., 203 S.W.2d 475. 
Ohio.—Solanics v. Republic Steel 
Corp., 53 N.E.2d 815, 142 Ohio St. 
567. 

Ambiguity held InsuAolent to render 
charge erroneous 

Conn.—^McMahon v. Bryant Elea Co., 
185 JL 181, 121 Conn. 897. 

Oombining of inatmotlQn in order 
to avoid ambiguity held proper.— 
Skelton v. Great Northern Ry. Co., 
100 P.2d 929, 110 Mont. 257. 

69. Ill.—Wabash R. Co. ▼. Warren, 
125 niJ^p. 416. 

7a Ind.—Elgin Dairy Co. v. Shep¬ 
herd, 108 N.E. 284, 183 Ind. 466. 

64 C.J. p 682 note 2A 
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sistent with other instructions,^^ the mere fact that 
an instruction is involved and incomplete does not 
render the instruction improperJ^ Although good 
practice suggests that all the law on each separate 
proposition of law shall be embodied in a single 
instruction,the law applicable to particular ques¬ 
tions in a case may be covered by separate instruc¬ 
tions in other words, the entire law of the case 


need not be stated in a single instruction,*^5 a 
trial court is not required to cover in one instruc¬ 
tion every possible matter bearing on the subject 
at hand.7* 

Accordingly, an instruction which correctly states 
a complete proposition of law applicable to the 
case is not improper for failing to state in connec- 


71- Mo.—Woosley v. Wabash By. 

Co., App., 274 S.W. 871. 

64 C.J. p 686 note 88. 

72. Ala.—^Bice v. 'Steverson, 99 So. 
689, 211 Ala. 103. 

73. Colo,—^Rocky Mountain Motor 
Co. V. Walker, 203 P. 1095, 71 Colo. 
53. 

64 C.J. p 638 note 85. 

Court properly Inatmoted Jury iu 
one InstruotLou on burden of proof 
as to the defense plea of contrib¬ 
utory nesrllRence and also with re¬ 
spect to defendant's counterclaim.— 
Bills V. Kansas City Public Service 
Co., Mo.App.. 208 S.W.2d 475. 

Xt Ifl better pxaotloe to couple prox¬ 
imate cause with neffliRence in same 
instruction when telling Jury when 
they may find against defendant, al¬ 
though proximate cause may be de¬ 
fined elsewhere.—^Maloney v. Albert, 
148 P.2d 199, 194 Okl. 119. 

yieti/Hng separate and distin ct le¬ 
gal propositions in same instruc¬ 
tion is bad form and it is better 
practice to incorporate each propo¬ 
sition in a separate instruction.— 

& S. Theatres Co. ▼. Hampton, 190 
S.W.2d 39, 300 Ky. 677. 

74, HL—^Hanson v. Trust Co. of Chi¬ 
cago, 43 ir.B.2d 981, 380 Ill. 194. 
Ky.—^Ford v. McQueary, 289 S.W.2d 
486. 

Mo.—^Matthews v. Mound City Cah 
Co., App., 205 S.W.2d 248. 

Tenn.—Kum v. Weaver, 161 S.W.2d 
1005, 25 TenmApp. 656. 

64 C.J. p 638 note 86. 

Pallnxe to Charge In separate instruc¬ 
tion held not error 

(1) In action against motorist for 
injuries when pedestrian wa.8 struck 
at a street intersection, court did not 
err in failing to charge Jury in a 
separate instruction that contribu¬ 
tory negligence, if any, would not 
bar recovery unless it was proximate 
cause or one of the proximate causes 
of injury, where court treated to¬ 
gether the questions of negligence, 
contributory negligence, and proxi¬ 
mate cause.—^Van Dyke v. Bozneck, 
86 N.W.2d 201, 324 Mich. 29. 

(2) In action for wrongful death 
charing common law negligence in 
two counts it is not error for the 
trial court to fail to instruct the Jury 
on each count separately, where the 
trial <x^urt fully Instructs the Jury 


on both counts as a whole.—Johnson 

V. Maury County Trust Co., 15 Tenn. 

App. 826. 

76. Cal.—Koon v. Sher, 220 P.2d 
784. 98 Cal.App.2d 530—Shook v. 
Beals, 217 P.2d 66, 96 Cal.App.2d 
963, 18 A.Li.B.2d 919—^Robinson v. 
Kelly, 212 P.2d 921, 96 Cal.App. 
2d 820—Caccamo v. Swanston, 212 
P.2d 246, 94 Cal.App.2d 967—O'Con¬ 
nor V. City and County of San 
Francisco. 207 P.2d 638. 92 Cal. 
App.2d 625—^Perbost v. San Marino 
Hall-School for Girls, 199 P.2d 701, 
88 Cal.App. 2d 796—Cavagnaro v. 
City of Napa, 196 P.2d 26, 86 Cal. 
App.2d 617—Astone v. Oldfield. 166 
P.2d 398, 67 Cal.App.2d 702—Gra¬ 
ham V. Griffin. 161 P.2d 879, 6« 
Cal.App. 2d 116—^Megree v. Pasulis, 
150 P.2d 281. 65 Cal.App.2d 94— 
Nichols v. Southern Pac. Co., 186 
P.2d 332. 6$ CalJLpp.2d 91—Stroud 
V. Hansen, 120 P.2d 102, 48 Cal. 
App.2d 656—^Barlow v. Crome, 112 
P.2d 308, 44 Cal,App.2d 366—«mlth 
V. Pacific Greyhound Corporation, 
35 P.2d 169, 189 CaLApp. 696— 
Irwin V. Pickwick Stages System, 
25 P.2d 998, 134 Cal.App. 443— 
BeutUer v. Mann. 19 P.2d 589, 130 
Cal.App. 38. 

Fla.—^Boston v. Shelton, 18 So-2d 
463, 162 Fla 879—Alford v. Bar¬ 
nett Nat. Bank of Jacksonville, 
188 So. 322, 137 Fla. 664r— Police A 
Firemen's Ins. Ass'n v. Hines, 188 
So. 831, 134 Fla. 298. 

Idaho.—Goetz v. Burgess, 23$ F.2d 
444, 72 Idaho 186. 

Ill.—^Hanson v. Trust Co. of Chicago, 
48 N.B.2d 931, 880 HI. 194—Crosby 
V. De Land Special Drainage Diet, 
11 N.E.2d 987, 867 HL 462—Wie- 
dow V. Carpenter, 84 N.B.2d 83, 
310 ni.App. 342. 

Ind.—Powell V. Bills, 105 N.B.2d 
848, 122 Ind.App. 700—^Nepsha v. 
Wozuiak, 9*2 N.B.2d 734, 120 Ind. 
App. 362—Cochran v. Wimmer, 81 
N.B.2d 790, 118 Ind.App. 684—H. 
B. McGonlgal, Inc. v. Btherington, 
79 N.B.2d 777, 118 Ind.App. 622 
—Gibson V. Johnson, 14 N.B.2d 837, 
106 Ind.App. 103—Chmielewski's 
Bstate V. Chmielewskl, 200 N.K 
747, 102 Ind.App. 20—Gamer v. 
Morgan, 183 N.B. 916, 98 IndA.pp. 
461. 

Md.—Pennsylvania B. Co. v. State, 53 
A.2d 662, 188 Md. 646. 

Mo.—^Fenton v. Hart, App., 73 S.W. 
2d 1034. 


Neb.—^Baumann v. Hutchinson, 245 
N.W. 696, 124 Neb. 188. 

Okl.—West V. Clo-pine, 198 P.2d 742, 
200 Okl. 625—Grand River Dam 
Authority v. Bomford, 111 P.2d 
182, 188 Okl. 512—Jamison v. Ok¬ 
lahoma Power & Water Co., 90 P.2d 
419, 185 Okl. 103—^Labenne v. 

‘ Kaufman, 89 P.2d 281, 184 Okl. 
565—Garrett v. Haworth, 83 P.2d 
822, 188 Okl. 569—Oklahoma City- 
Ada-Atoka By. Co. v. Riddle, 82 P. 
2d 304, 183 Okl. 318. 

Utah.—^Nuttall v. Berntson, 80 P.2d 
738, 83 Utah 535. 

64 C.J. p 639 note 87. 

The whole law of a case cannot be 
embodied in a single instruction.— 
Pittman v. Sather, 188 P.2d 600, 68 
Idaho 29—Judd v. Oregon Short Line 
R. Co., 44 P.2d 291, 66 Idaho 461. 

Complete exposition of the law 
Bach instruction need not contain 
a complete exposition of the law 
applying to the point in controversy. 
—Hutton V. Martin, 262 P.2d 581, 41 
Wash.2d 780—Herndon v. City of 
Seattle, 118 P.2d 421, 11 Wash.2d 88 
—O’Connell v. Home Oil Co., 40 P.2d 
991, 180 Wash. 461—^Thornton v. Bn- 
eroth, 39 P.2d 379, 180 Wash. 260. 

Theories of the parties 
Bach instruction need iM>t embody 
all the theories of the parties.—John¬ 
son V. DawldofC, 177 S.W.2d 467, 352 
Mo. 848. 

Each phase of case 

It is not necessary that each phase 
of a case be covered by each instruc¬ 
tion.—^Isgan V. Jenkins, 59 S.B.2d 
689. 134 W.Va. 400. 

Euitniotioiis which are hot manda¬ 
tory 

(1) Instructions, which are not 
mandatory instructions, are not re- 
quimd to contain all the elements 
essential for a recovery.—Weis v. 
Wakefield, 38 N.B.2d 303, 111 Ind. 
App. 106. 

(2) Consequently, where instruc¬ 
tions are not mandatory, the court 
need not embody all the law In any 
one instruction.—Coca Cola Bottling 
Works of Evansville v. Williams, 37 
N.B.2d 702, 111 Ind.App. 602—Hoepp- 
ner v. Saltzgaber, 200 N.B. 46-8, 102 
Ind.App. 458. 

76. Ind.—^Powell v. Ellis, 105 N.B. 
2d 348, 122 Ind.App. 700. 
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tion therewith some other appropriate or pertinent 
principle of law.77 xhe trial court is not required 
to charge different principles of law in the same 
sentence or paragraph.78 A fortiori, all the law 
applicable to a case need not be stated in one sec¬ 
tion*^® or in one paragraph of an instruction.^^ 

These rules are particularly applicable where the 
omitted appropriate or pertinent principle of law 
is stated with fullness and clearness in other instruc- 
tions.^^ The rules are inapplicable where the 
charge, as given, because of its incompleteness is 
thereby rendered inherently incorrect.^^ Each in¬ 
struction given by the court need not be complete 
within itself,S8 and if all the instructions, considered 
as a series, state the law applicable to the case 
fully and accurately, it is sufficients^ Nevertheless, 
the practice of stating all the essential ideas neces- 
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sary to the expression of a single rule of law in one 
paragraph or instruction should not be departed 
from.S6 The jury should be given, in direct con¬ 
nection with each question, every legal proposition 
which the court deems necessary and proper for the 
jury to bear in mind in considering that question.®^ 

Exceptions and qualifications of a rule, if stated 
in the charge, need not be stated in immediate 
juxtaposition with the rule.S7 

Repetition. Propositions of law need not be re¬ 
peated in a single instruction.S8 

b. Reference to Other Instructions 

An instruction may properly refer to another instruc¬ 
tion, provided the instruction referred to is correct; 
where the instruction referred to is erroneous, it renders 
the instruction making the reference Improper. 


77. Ga.—Pearson v. Georgre, 77 S.E. 
2d 1, 209 Ga- 988—Mills v. Wil¬ 
liams, 67 S.E.2d 212, 208 Ga. 425 
—Scott V. Gillie, 48 S.E.2d 95, 202 
Ga. 220—^Elliott v. Robinson, 88 S. 
E.2d 96, 198 Ga. 811—Grant v. 
Hart, 80 S.B.2d 271, 197 Ga. 662— 
First Nat Bank of Cornelia v. Kel¬ 
ly, 10 S.E.2d 66, 190 Ga. 608—Gar¬ 
ner V. Wood, 4 S.E.2d 187, 188 Ga. 
468—Johnson v. Sherrer, 195 S.E. 
149, 185 Ga. 840—Wade v. Hopper, 
78 S.E.2d 809, 89 Ga.App. 87—Wil¬ 
son V. Harrell, 76 S.E.2d 486, 87 
Ga.App. 798—City of Decatur v. 
Robertson, 70 S.E.2d 186, 86 Ga. 
App. 747—^Borochoff v. Breman, 68 
S.E.2d 916, 86 Ga.App. 266—Burton 
& Class V. Connell, 66 S.E.2d 620, 84 
Ga.App. 106—^Belvin v. Beard, 49 S. 
B.2d 646, 77 Ga.App. 681—Ivey v. 
Hall, 48 S.E.2d 788, 77 Ga-App. 
350—^United Motor Freigrht Termi¬ 
nal Co. V. Hixon, 48 S.B.2d 769, 77 
Ga-App. 606—City of Dalton v. An¬ 
derson, 88 S.E.2d 116, 72 Ga-App. 
109—^Morgan v. Brown, 81 S.E.2d 
208, 71 Ga-App. 401—Great Ameri¬ 
can Indem. Co. v. Oxford, 27 S.E. 
f2d 880, 70 Ga-App. 208—^Mishoe v. 
Davis, 14 S.B.2d 187, 64 Ga-App. 
700—Southern Ry. Co. v. Heaton, 
6 S.B.2d 889, 61 Ga-App. 886—Pol¬ 
lard V. Roberson, 6 S.E 2d 207, 
61 Ga-App. 472—City Council of 
Augusta V. Hamilton, 194 S.E. 244, 
56 Ga-App. 859—^Metropolitan Life 
Ins. Co. V. Kennedy, 190 S.E. 878, 
65 Ga.App. 554—Maner v. Dykes, 
190 S.E. 189, 55 Ga-App. 436— 

Dillon V. Sills, 187 S.E. 725, 54 Ga. 
App. 299—^Pollard v. Harris, 181 S. 
E. 698, 51 Ga-App. 89*8—Gaines¬ 
ville Coca-Cola Bottling Co. v. 
Stewart 179 S.E. 734, 51 Ga-App. 
102—^LouisvUle & N. R. Co. v. Bean, 
174 SJ33. 209, 49 Ga-App. 4—Cen¬ 
tral of Georgia Ry. Co. v. Mann, 
178 S.E 180, 48 Ga.App. 668— 


A. F. Gossett & Sons v. Wilder, 
168 S.E. 908, 46 Ga-App. 651. 

64 C.J. p 639 note 88. 

Oompleteness with respect to mle 
stated 

A correct charge is not to be char¬ 
acterized as erroneous because of an 
omission by trial court to charge in 
the same connection an additional 
pertinent legal proposition, but such 
an instruction should be in itself 
complete, accurate, and pertinent 
with respect to the particular legal 
rule stated therein.—Gkumer v. Wood, 
4 S.E.2d 137, 188 Ga. 463. 

Xnstraotioiis held proper 
Ga-—City of Decatur v. Robertson, 70 
S.B.2d 185, 85 Ga-App. 747—Boro- 
chofl V. Breman, 68 SJ54.2d 916, 85 
Ga-App. 266. 

78. Ga.—Western & A. R. R. v. Fow¬ 
ler, 47 S.B.2d 874, 77 GaApp. 206. 

Tex.—^Rltz V. First Nat. Bank, Civ. 
App., 284 S.W. 425. 

79. Tex.—^Missouri Valley Bridge & 
Iron Co. V. Ballard, 116 S.W. 98, 
58 Tex.Civ.App. 110. 

64 C.J. p 640 note 89. 

8a Iowa.—^Livingstone v. Dole, 167 
N.W. 639, 184 Iowa 1340. 

64 C.J. p 640 note 90. 

Court must charge law seriatim 
In charging Jury, court cannot 
crowd every legal principle involved 
in case in separate and distinct par¬ 
agraph, but must charge law seria¬ 
tim.—City Council of Augusta v. 
Hammod^ 69 S.E.2d 834, 85 Ga-App. 
554. 

Use of separate paragraphs held not 
error 

Ky.—^Ford v. McQueary, 289 S.W.2d 
486. 

8L Cal.—Augenthaler v. Pinkert, 82 
P.2d 686, 138 Cal.App. 455. 

Ga.—Southern Grocery Stores v. 

Cain, 179 S.E. 128, 50 Ga.App. 629. 
64 C.J. p 640 note 91. 
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88. Ga.—^Rogers v. McKinley, 172 S. 

E 662, 48 Ga-App. 262. 

64 C.J. p 640 note 92. 

88. Miss.—C?lty of Meridian v. Eling, 
11 So.2d 205, 194 Miss. 162, sugges¬ 
tion of error overruled 11 So.2d 
830, 194 Miss. 162. 

Repetition in instructions see inflra 
$ 884. 

AU law in each instmotion 
CotiTt is not required to state all 
law in case in each instruction given. 
—^MoClure v. Miller, 98 N.E2d 498, 
229 Ind. 422. 

Separate statement 

Instruction need not be separately 
stated in immediate connection with 
every question on which it bears.— 
Hanson v. Matas, 249 N.W. 506, 212 
Wis. 275, 98 A.L.R. 646. 

84. IlL—Hanson v. Trust Oo. of Chi¬ 
cago, 88 N.B.2d 866, 312 Ill.App. 
261, reversed on other grounds 48 
N.E.2d 981, 380 Ill. 194. 

64 C.J. p 640 note 98. 

Oonneoting instmotlons by word 
Connecting instruction on imminent 
peril with preceding instruction on 
contributory negligence by word “so” 
was not error.—Hawkinson v. Scholz, 
67 P.2d 945, 18 Cal.App.2d 687. 

85. Oolo.—^Denver Consol. Electric 
Ca T. Walters, 89 P. 816, 89 Colo. 
801. 

Iowa-—Worden v. Humeston, etc., R. 

Co., S3 N.W. 629, 72 Iowa 201. 
sa Wis.—Schaidler v. Chicago, etc., 
R. Co., 78 N.W. 732, 102 Wis. 664— 
McDermott v. Jackson, 78 N.W. 598, 
102 Wis. 419. 

87. Ky.—White v. Jouett, 144 S.W. 
65, 147 Ky. 197, 211. 

64 C.J. p 640 note 96. 

88. Pa.—Clapp V. Hunt, 119 A. 818, 
276 Pa 127, certiorari denied 48 S. 
Ct. 522, 262 U.S. 746, 67 L.Ed. 1212. 

Repetition of propositions in differ¬ 
ent instructlozis see Infra 9 834. 
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In accordance with the rules that all the principles fication should be given in a manner which will 

of law applicable to a case need not be stated in clearly convey to the jury its force and effect®^ 

one instruction, discussed supra subdivision a of Where the instruction referred to is erroneous, it 

this section, and that error in one instruction may renders the instruction making the reference im- 

sometimes be cured by other instructions, considered proper, as is also the case where the reference 

infra §§ 441-447, an instruction which refers to is to instructions which deal with totally different 

other instructions is not, by mere reason of that fact, subjects,®5 or where the instruction referred to does 

improper,®® provided the instruction referred to is not state matter which the reference assumes that it 

correct.®® In particular instructions a reference to does.®® 

other instructions may even be required,®^ as, for 

example, where the jury must be given to tmder- Assumption of fact cmd reference to other parts 
stand that the elements set out in another instruc- of same instruction. Where certain matters are 

tion are essential to the instruction being given.®® sufficiently h 3 rpothesized in an instruction, it is not 

Although it is permissible to qualify a given in- improper to assume such matters as facts in a 

struction by a cross-reference to anolier, the quali- subsequent clause of the same instruction.®^ 


99. Kv.—Qreenway v. Watson, 106 S. 

W.2d S48, 268 Ky. 745. 

Ko.—Abernathy v. St Louis Public 
Service Co.. 240 S.W.2d 914. 362 
Mo. 214—^Rothweiler v. St Louis 
Public Service Co., App.. 224 S.W.2d 
569, reversed on other grrounds 234 
S.W.2d 662, 361 Mo. 259—Sollars v. 
Atchison, T. & S. P. Ry. Co., 187 S. 
W.2d 618, 239 MoA.pp. 410—Bash- 
kow V. McBride, App., 177 S.W.2d 
637—pSeene v. City of Sprln^eld, 
App., 162 S.W.2d 220—Palmer v. 
Hygrade Water & Soda Co., 161 S. 
W.2d 648, 236 MoApp. 247. 

Tenn.—^Freed ▼. Freed, 9 TennApp. 
691. 

64 O.J. p 640 note 2. 

Form of Instmotioii. 

A practical form of instruction, ap¬ 
propriate where a motor vehicle ac¬ 
cident occurred in a closely built up 
business portion of a city, has been 
given.—Nowak v. Joseph, 121 S.W. 
2d 939, 275 Ky. 470. 

Speoiflo or geneocal referenoe 
An essential issue may be submit¬ 
ted by specific reference to another 
instruction and in some cases a gen¬ 
eral reference may be sufficient— 
Scott V. Missouri Ins. Co., Mo.App., 
246 S.W.2d 349. 

BefereiLoe to otiier laatmotLonji held 
not improper burden on Jury 
Mo.—Mavrakos v. Mavrakos Candy 
Co., 223 S.W.2d 388, 859 Mo. 649. 
Xnjrtruotlon held not to refer to an¬ 
other 

Mo.—State er rel. City of Jefferson v. 
Shaln, 124 S.W.2d 1194, 344 Mo. 
67. 

Beferenoe held unneoessary 

Where the trial court in the in¬ 
struction submitting forms of verdict 
specifically directed Jurors' attention 
to all of the evidence cmd instruc¬ 
tions, and the instructions included 
correct instructions with respect to 
negligence and contributory negli¬ 
gence, a repetition of the Instructions 
with respect to negligence and con¬ 
tributory negligence in the instruc¬ 
tion submitting the forms of verdict 


was unnecessary.—Parmentier v. 

Hansom, 169 P.2d 883, 179 Or. 17. 
Instmotioii held misleading 

In action by guest against driver 
and owner of automobile for injuries, 
instruction that plaintiff could recov¬ 
er against all defendants if injured 
by their concurring negligence but 
that such instruction must be read 
in connection with other instructions 
referred to by number was held er¬ 
roneous as misleading.—Gale v. Wil¬ 
ber, 175 S.m 739, 168 Va. 211. 
XhatriLOtioii held objeotioiiable 
W.Va.—Ebert v. Ebert, 200 S.E. 831, 

120 W.Va. 722. 

Bef etrenoe in solo cause iastruotions 

(1) Reference to plaintiff's instruc¬ 
tions on negligence in a defendant's 
sole cause instruction is authorized.— 
Sollars V. Atchison, T. & S. P. Ry. 
Co., 187 S.W.2d 613, 239 MaApiK 410. 

(2) A sole cause instruction, which 
requires that Jury before returning 
verdict for defendant find that acci¬ 
dent was not caused by any negli¬ 
gence of defendant in any particular 
submitted in other instructions, need 
not set out facts which support plain¬ 
tiff’s theory of case as shown by his 
instructions and then negative them. 
—^Bashkow v. McBride, Mo.App., 177 
S.W.2d 637. 

(3) A sole cause instruction, which 
required that Jury before returning 
verdict for defendant find that de¬ 
fendant’s chauffeur was not guilty of 
negligence as submitted in other in¬ 
structions, sufficiently referred Jury 
to plaintiff's humanitarian instruc¬ 
tion for specific acts of negligence 
submitted therein, even though it did 
not in specific terms submit facts for 
a finding that defendant's chauffeur 
was not guilty of negligence under 
humanitarian rule.—Coogan v. Night- 
hawk Freight Service, Mo.App., 193 
S.W.2d 388. 

A binding Instmotlon, should be so 
drawn as to need no aid from anoth¬ 
er instruotlon.—Bragg v. C. L Whit¬ 
ten Transfer Co., 26 S.E.2d 217, 125 
W.Va. 722. 


mstmotlon held Inoompleta 
Ky.—^Lever Bros. Co. v. Stapleton, 
283 S.W.2d 1002, 318 Ky. 837. 

90. Ky.—Ooomer's Adm'r v. Ken¬ 
tucky Transport Corp., 201 S.W.2d 
901, 304 Ky. 650. 

Mo.—^Mavrakos v. Mavrakos Candy 
Co., 223 S.W.2d 383, 859 Mo. 649. 

64 C.J. p 640 note 3. 

91. Tex.—^Payne v. Bannon, Civ App., 
238 S.W. 701. 

64 C.P. p 640 note 4. 

92. Mo.—^HUton v. Mudd, App., 174 
S.W.2d 31. 

Befeorenoe held insuffioleaLt 
In action against physician for 
malpractice, instruction three direot- 
ing Jury that if physician left a 
sponge in decedent's chest after per¬ 
forming an operation thereon, they 
should find for plaintiff, by addition 
of phrase according to the rule given 
in instruction one, did not incorporate 
Instruction one so as to supply in in¬ 
struction three omitted necessary ele¬ 
ments requiring findings that physi¬ 
cian was negligent, and that decedent 
was injured.—Jlilton v. Mudd, supra. 

93. Va—Outlaw v. Pearce, 11 S.E2d 
600, 17b Va 458. 

94L Mo.—Bray v. St. Louis-San 
Francisco Ry. Co., App., 236 S.W. 
2d 768—Cunningham v. Kansas 
City Public Service Co., 77 S.W.2d 
161, 229 Mo.App. 174. 

64 C.J. p 640 note 5. 

95. Va—Smyth Bros.-McCleary-M:c- 
Clellan Co. v. Beresford, 104 SJBX 
371, 128 Va 187. 

64 C. J. p 641 note 6. 

96. Mo.—Grosvener v. New York 
Cent R. Co., 123 S.W.2d 173, 848 
Mo. 611—Chapman v. Missouri Pac. 

R. Co., 269 S.W. 688, 217 Mo.App. 
312. 

97. Mo.—Pritt V. Terminal R. R. 
Ass’n of St Louis, 224 S.W.2d 119, 
359 Mo. 896—^Lewis v. Zagata 166 

S. W.2d 541, 360 Mo. 446—Williams 
V. St Louis Public Service Co., 78 
S.W.2d 199, 835 Ma 836. 

64 C.J. p 641 note 8. 
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References to other parts of same instruction. An 
instruction may properly refer to matters which 
have been previously stated in the same instruc¬ 
tion.®* 

§ 330. -Necessity of Written Instructions 

in General 

a. In general 

b. What are instructions within rule 
a. In General 

Generally, provision Is made by statute that Instruc¬ 
tions must be In writing; and It has been held that In 
the absence of a waiver by the parties the giving of an 
oral Instruction may be improper. It Is not an excuse 
for failure to give a written charge that It was Imprac¬ 
ticable to put the whole charge In writing within the 
time In which It was necessary to conclude the trial. 

In some jurisdictions instructions may be either 
oral or in writing, or both;®® and, in the absence of 
a statute providing otherwise, it is not material 
whether a jury is instructed by written instructions 
offered by parties, by written instructions prepared 
by the court, or orally by the court, if they are 
fully and accurately informed of the law applicable 
to tile facts of the case.i Although there is less lia¬ 
bility to error when instructions are reduced to 
writing,® and it may be a better practice to reduce 
them to writing,® tiie court may instruct the jury 
orally in the absence of statute providing other¬ 
wise.^ However, it is usually provided by stat¬ 
ute either that instructions must be in writing, or 
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that they must be reduced to writing.® While it 
has been held that these statutes are mandatory® 
and that, therefore, in the absence of a waiver by 
parties entitled to written instructions, a noncom¬ 
pliance with the statute renders an instruction given 
improper,^ even though no injury results,® it has 
also been held that such statutes are not mandatory,® 
and that failure to comply "with their requirements 
does not render the instructions which are given 
improper.^® This is particularly true of instructions 
given in proceedings which are reported by stenog¬ 
raphers, as discussed infra § 332, and where there 
is no request by the parties that the instructions 
shall be in writing, infra § 331. Where instructions 
are required to be in writing and a party requests 
the court to instruct the jury orally, the court may 
properly refuse so to instructll It has been held 
that there is no error in giving an oral instruction 
where everything that is said by the court is covered 
by written instructions.^® 

Oral instruction not expressly forbidden. Oral in¬ 
structions must not be given under a statute requir¬ 
ing instructions to be in writing, notwithstanding 
the statute does not expressly forbid the giving of 
oral instructions.^® 

Consent of parties and waiver. Parties entitled 
to written instructions may waive their rights 
thereto.i^ In the absence of a waiver, the giving 
of an oral instruction may be improper,^® particu- 


96. Mo.—Jamison v. Kansas City, 17 

S.W.2d 621, 22S Mo.App. 684. 

64 C.J. p 641 note 9. 

99. Md.—^Betlilehem-Sparrows Point 
Shipyard v. Scherpenlsse, 60 A.2d 
256, 187 Md. 375—Mitchell v. Dow¬ 
dy, 42 A.2d 717, 184 Md. 684—Potts 
V. Armour & Co., 39 A.2d 552, 186 
Md. 483. 

Oral oharffe held proper 

Ala.—^U. S. Plre Ins, Co, v. Smith, 
164 So. 70, 231 Ala. 169, 10<3 A.L.R. 
1468. 

1. Md.—Winslow v. Atz, 177 A. 272, 
168 Md. 230. 

2. Cal.—^Martin v. Los Angeles Turf 
Club, 103 P.2d 188, 39 Cal.App.2d 
338. 

Md.-^mlth V. Crichton, 33 Md. 103. 

3. Cal.—^Martin v. Los Angeles Turf 
Club, 103 P.2d 188, 39 Cca.App.2d 
338. 

Md.-Wlnslow V. Atz, 177 A. 272, 168 
Md. 230—^Baltimore Mut. L. Ins. Co. 
V. Rain, 70 A. 87, 108 Md. 853. 

Written memoranda 
The practice of giving instructions 

orally without the aid of written 

memoranda is not to be commended. 

—^Martin v. Los Angeles Turf Club, 

103 P.2d 188, 89 CaLApp.2d 838. 

88 C.J.S.—«5 


There la no positive rule against 
oral instructions, but ordinarily bet¬ 
ter practice is to deliver written in¬ 
structions.—Winslow V. Atz, 177 A. 
272, 168 Md. 230. 

4. U.S.—Baer v. Books, Ind.T., 60 P. 

898, 2 C.C.A, 76. 

64 C.J. p 641 note 18. 

6. Kan, —^Klassen v. Central Kan. 
Co-op. Creamery Ass'n, 165 P.2d 
601, 160 Kan. 697. 

Mo,—Fenton v. Hhrt, App., 73 S.W.2d 
1034. 

64 C.J. p 641 note 14. 

Hawaii.-The Great Wilno v. 
Fernandez, 34 Hawaii 603. 

N.D.—^Ackerman v. Blscher, 54 N*.W. 
2d 734. 

Tenn.—^Phillips v. Newport, 187 S.W. 

2d 965, 28 Tenn.App. 187. 

Utah.—Kunz v. Nelson, 76 P.2d 677, 
94 Utah 185, 115 A.L.R. 1322. 
W.Va.—Lennox, by Rose v. White, 54 

S.m2d 8, 188 W.Va. 1, 26 A.L.R.2d 
437. 

64 C,J. p 641 note 15. 

7. Colo.—Home Public Market v. 
Newrock, 142 P.2d 272, 111 Colo. 
428. 

BCawali.—^The Great Wilno v, Fernan¬ 
dez, 84 Hawaii 603. 
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lU.—De May v. Brew, 29 N.B.2d 114, 
806 nLApp. 605. 

64 C.J. p 641 note 17. 

8. Hawaii.—^The Great Wilno v. Fei> 
nandez, 84 Hawaii 603. 

64 C.J. p 642 note 18. 

9. OkL—^Bucher v. Showalter, 145 
P. 1143, 44 Okl. 690. 

64 C.jr. p 642 note 19. 

lOi Okl.—^Bucher v. Showalter, su¬ 
pra. 

64 C.J. p 642 note 19. 

IL HI.—^Mims V. Mutual Ben. 
Health & Acc. Ass*n, 48 N.K2d 796, 
819 IlLApP* 239. 

12. Ill.—^Paciorek v. Cummings, 58 
N.R2d 742, 824 IlLApp. 589. 

13. Ky.—Miller v. Noell, 237 S.W. 
873, 193 Ky. 659. 

14. Hawaii.—^The Great Wilno v. 
Fernandez, 84 Hawaii 603. 

N.D.—Ackerman v. Fischer, 64 N.W. 
2d 734. 

Utah.—Kunz v. Nelson, 76 P.2d 677, 
94 Utah 185, 115 A.L.B. 1322. 

64 C.J. p 642 note 24. 

15. Tex.rT-Reed v. Bates, Civ.App., 
82 S.W.2cC 216. 

64 C.J. p 642 note 25. 
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larly where the parties are not notified as to what 
the instructions are to be.^® Under a provision 
permitting the court to instruct orally with the con¬ 
sent of both parties, the giving of oral instructions 
is authorized only where the parties voluntarily as¬ 
sent thereto, which consent should be entered on the 
minutes at such time and in such manner as not 
to operate to the prejudice of the rights of either 
party.!*^ 

Time required to put in writing immaterial. It is 
not an excuse for failure to give a written charge 
that it was impracticable to put the whole charge 
in writing, within the time in which it was necessary 
to conclude the trial,^® If necessary, the court may 
properly adjourn for a suflSdent length of time to 
put a charge in writing when a written charge is 
requested and if there is no time to put the 
charge in writing, the court may properly declare a 
mistrial.2® 

Undisputed fact. It is not improper for the court 
to state orally to the jury a fact about which there 
is no dispute.^1 

Accompanying request. Written instructions may 
be required to accompany motions to instruct^^ 

Objections and exceptions to oral instructions. 
Where oral instructions are given, it is the right of 
the party who desires to except thereto to have them 
reduced to writing so that they may be reviewed on 
appeal.23 Notwithstanding a statutory prohibition 
against instructing orally, if oral instructions are 
given, only the party aggrieved by them can com- 
plain.2^ 

b. What Are Instractions within Rule 

(1) In general 

(2) Particular statements held to be in¬ 

structions 

(3) Particular statements held not to be 

instructions 

16. S.D.—^Heyl v. Waggoner, 286 N. 

W. 876. 68 S.D. 420. 

64 C.J. p 642 note 26. 

17. N.D.—^Forszen v. Hurd. 126 N.W. 

224. 20 N.D. 42. 

64 C.J. p 642 note 27. 

18. ir.C.—Jenkins v, Wilmin^rton. 
etc., R. Co.. 16 S.m 198, 110 N.C. 

438. 

18. Ga.—^Head v. Brld^res. 67 Oa. 

227. 

80. N.C.—Jenkins v. WilmingtO'n. 
etc.. R. Co.. 16 S.B. 193. 110 N.C. 

488. 

81. Ill.—Sears v. C. C. Emerson & 

Co., 182 I11.APP. 622. 

Ky.—Helge v. Babey, 14 S.W.2d 767, 

228 Ky. 197. 


(1) In General 

Instructions, within the meaning of statutes requir¬ 
ing that Instructions be In writing, are directions with 
respect to the law of the case, or statements of rules of 
law governing the matters in Issue; where Instructions 
are required to be In writing, any modification or quali¬ 
fications thereof must also be in writing. 

Instructions, within the meaning of statutes re¬ 
quiring that instructions be in writing, are direc¬ 
tions with respect to the law of the case,26 or 
statements of rules of law governing the matters 
in issue it has been said that the statute applies 
only to instructions which submit to the jury the 
issues being tried.^'^ Hence, a direction of the jury 
as to their duties, not involving any principle of 
law affecting the merits of the case, cannot be re¬ 
garded as an instruction required to be in writing,28 
and remarks made orally by the presiding judge are 
no part of the charge where they have no bearing 
on questions of law or fact involved in the issues.28 
A statute requiring that instructions be in writing 
is not to be construed as to require the court to 
reduce to writing all the admonitions which it may 
be proper to give the jury while the trial is in prog- 
ress.20 

Oral modifications, qualifications, or additions. 
Where instructions are required to be in writing, 
any modifications or qualifications thereof must also 
be in writing,2i unless oral modifications or qualifi¬ 
cations are assented to by the parties.22 Where in¬ 
structions are not required to be in writing, the 
court may orally deliver an additional and explan¬ 
atory instruction.23 

(2) Particular Statements Held to Be In¬ 

structions 

Various statements have been considered by the 
courts and held to be instructions. 

In accordance with general rules, an address by 
the court immediately after the jury were sworn 
and before proof was offered, referring to the insti- 

28. Ind.—^Lett v. Eastern Moline 
Plow Co., 91 N.B. 978. 46 IndJtpp. 
56. 

aSw Ind.—^Hktfteld v. Chenoweth, 56 
N.B. 51. 24 Ind.App. 843. 

64 C.J. p 643 note 89. 

30. Iowa.—^Krause v. Redman. 112 
N.W. 91.134 Iowa 629. 

64 C.J. p 643 note 40. 

31. Ill.—^Dally v. Boudreau. 83 N.B. 
218. 231 Ill. 228. 

64 C.J. p 643 note 42. 

32. Ga.—Dorsett v. Crew, 1 Colo. 18 
—New Tork Continental Nat. Bank 
V. Folsom, 67 Ga. 624. 

33. Md.—^Hussey v. Ryan, 2 A. 729, 
64 Md. 426, 54 Am.R. 772. 


22. Ill.—Elgin City Banking Co. v. 
Chicago, M. & St P. Ry. Co., 160 
RLApp. 364. 

64 C.J. p 643 note 32, 

23. Md.—Smith V. Crichton, 83 Md. 
103. 

24. Mo.—Hogel y. Lindell, 10 Mo. 
483. 

25. Ind.—Huntington v. Hamilton, 
73 N.B.2d 352, 118 Ind.App. 88. 

64 C.J. p 643 note 36. 

26. Ind.—^Huntington v. Hamilton, 
supra. 

64 CJ. p 643 note 37. 

27. Mo.—Reliable Life Ins. Co. v. 
Bell, App., 246 S.W.2d 37L 
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tution of trial by jury and the duty of the jury with 
respect to the particular case on trial, is an in¬ 
struction within the meaning of a statute requiring 
that instructions be written,34 as is also the judge's 
direction as to the duty of the jury to try the case 
on the testimony,35 or a communication as to the 
effect or noneffect, propriety or impropriety, of 
parts of the evidence,^® or an instruction on the 
burden of proof.®? A statement of the issues in a 
case has been held to be an instruction within the 
meaning of the rule,3® although there is also au¬ 
thority to the contrary, as discussed infra subdivi¬ 
sion b (3) of this section. A proposition to which 
the judge gives his assent in argument is an in- 
struction,33 as is the court's oral citing and subse¬ 
quent reading of a statute.40 

Moreover, a statement that the negligence of tort¬ 
feasors must be concurrent and that the jury could 
not apportion the damages against them is an in¬ 
struction within the rule,4i as is a statement that 
a sale of goods was made at a certain time.42 An 
oral statement to the jury concerning the verdict 
they should render may be invalid as an instruction 
within the meaning of a statute requiring that in¬ 
structions be in writing,^® and particularly where 
such statement practically amounts to a direction 
of a verdict on a controverted point.44 An oral 
direction to the jury as to the method they are to 
pursue in arriving at the amount of a verdict has 
been held to be an instruction within the meaning 
of the rule.45 A submission of special issues to the 
jury constitutes an instruction within the meaning 
of a statute requiring that instructions be in writ- 
ing.43 

34b HI.—O’amecke v. Chicago Con¬ 
sol. Traction Co., 150 IlLApp. 248. 

64 C.J. p 643 note 46. 

35. Tenn.—^Equitable P. Ins. Co. v. 

Postervllle Cent Presb. Church, 18 
S.W. 121, 91 Tenn. 135. 

36. Mo.—^Peck V. Springfield Trac¬ 
tion Co., no S.W. 669, 181 MoA.pp. 

134. 

37. Tex.—Reed v. Bates, ClvA^pp., 

32 S.W.2d 216. 

88. Oa.—Fields V. Carlton, 75 Ga. 

554. 

39. Ga.—Glover v. Townsend, Crane 
& Co., 30 Ga. 90. 

40. Ind.—^Bottorfl v. Shelton, 79 Ind. 

98. 

41. Neb.—Dow V. Legg, 231 N.W. 

747, 120 Neb. 271, 74 A.L.R. 6. 

42. Iowa.—Alley Greene & Pipe Co. 

V. Thornton Creamery Co., 207 N. 

W. 767, 201 Iowa 621. 

43. m.—^Aurora Trust & Savings 
Bank v. Pidler. 200 Ill.App. 233. 
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(3) Particular Statements Held Not to Be 
Instructions 

Particular statements have been considered by the 
courts and held not to be Instructions. 

Generally it is not an instruction, within the mean- 
of the requirement that instructions must be in 
writing, for the court to make a remark not ad¬ 
dressed to the jury4? or to answer a question asked 

by a juror.48 

Issues. Although, as discussed supra subdivision 
b (2) of this section, it has been held that state¬ 
ments of the issues of the case are instructions with¬ 
in the rule requiring that instructions should be 
in writing, it has also been held that statements 
to the jury as to what the suit is about as set out in 
the complaint,43 or that certain items were stricken 
from the record and should not be considered,^® or 
that a certain issue has been withdrawn from its 
consideration,®^ are not instructions within the rule 
requiring that they be in writing. 

Evidence. Subject to the general rules, it has 
been held that the court may orally give its opinion 
on a motion to exclude testimony;®® in ruling on 
the admissibility of evidence, may explain the 
rulings;®® may state for what purpose evidence is 
admitted,®4 limit its application,®® or direct the jury 
to disregard it;®® may repeat to the jury, for their 
information, an admission made by one of the par¬ 
ties;®*^ or may recapitulate the evidence.®® 

Verdict. The court may, without violating a 
statute requiring that instructions shall be in writ- 

52. HL—Bloomer ▼. Sherrill, 11 m. 
483. 

53. Ind.—^Fruchey v. Bagleson, 43 N. 
R 146, 15 IndJ^pp. 88. 

S.C.—^Tinsley v. Western Union Tel. 
Co., 51 S.R 913, 72 S.C. 350. 

54. IlL—Jent v. Old Ben Coal Cor¬ 
poration, 222 IlLApp. 380. 

Ind.—^Providence Washington Ins. Co. 

V. Wolf, 80 N.B. 26, 168 Ind. 690, 
120 Am.S.R. 895. 

55. Iowa.—Parmer v. Thrift, 62 N. 

W. 804, 94 Iowa 374. 

56. Tex.—^Dallas Railway & Ter¬ 
minal Co. V. Whitcomb, 163 S.W.2d 
616, 139 Tex. 467—Dallas Railway 
& Terminal Co. v. Helton, Civ.App., 
145 S.W.2d 655, error dismissed, 
judgment correct. 

64 C.J. p 644 note 70. 

57. Ill.—^Hinckley v. Horazdowsky, 
24 N.B. 421, 133 lU. 869, 23 Am.S.R. 
618, 8 L.R.A 490. 

58. N.C.—Sawyer v. Roanoke R., etc., 
Co., 65 S.B. 84. 142 N.a 162. 

64 C.J. p 644 note 72. 


44. HI.—Aurora Trust & Savings 
Bank v. Fidler, supra. 

45. Mo.—Belk v. Stewart, 142 S.W. 
485, 150 MO.APP. 706. 

64 C.J. p 644 note 58. 

46. Tex.—Adams v. Burrell, Civ. 
App., 127 S.W. 681, affirmed 135 
S.W. 1156, 104 Tex. 188. 

47. Ill.—Hayes v. Wagner, 77 N.B. 
211, 220 Ill. 256—Illinois Cent. R. 
Co. V. Souders, 79 IlLApp. 41, re¬ 
versed on other grounds 53 N.B. 
408, 178 Ill. 585. 

48. Mo.—Corpus Juris oited In 
State V. Golden, 183 S.W.2d 109, 
117, 353 Mo. 585. 

64 C.J. p 644 note 61. 

49. Ark.—Gerard B. Lambert Co. v. 
Newton. 294 S.W. 707, 174 Ark. 
209. 

50. HI.—Western Coal & Min. Ca v. 
Norvell, 212 IU.App. 218. 

51. Ind.—^Huntington v. Hamilton, 
73 N.B.2d 352, 118 Ind.App. 88. 
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ing, orally direct a verdict,®^ or direct the jury to 
bring in a verdict covering the issues in a cross 
complaint,®® or to answer certain interrogations;®^ 
or direct the jury as to the number less than all 
jurors necessary to make a verdict.®^ Moreover, 
the court may orally state to the jury the importance 
of agreeing on a verdict if they could do so without 
the sacrifice of their honest convictions,®® and may 
orally direct them to retire and consider the verdict 
further.®* It has been held that the court may 
orally tell the jury to base their verdict on the 
evidence.®® Oral statements of the court which 
constitute merely directions as to the form of the 
verdict,®® or merely direct the jury to sign or seal 
the verdict,®^ or comments made by the trial judge 
in directing a verdict which are merely explanatory 
of his action,®® are not instructions within the re¬ 
quirements of the rule. 

Damages, A limitation of the jury to a considera¬ 
tion of the question of damages has been held not 
to be an instruction within tiie rule requiring in¬ 
structions to be in writing.®® 

Statements or conduct of court or counsel. A 
statute requiring that instructions should be in writ¬ 
ing has been held to have no application to oral 
remarks of the court in explaining the purposes of 
the opening statement in ruling on an objection 
thereto;*^® nor is the statute applicable to the rul¬ 
ing of the court on objection to remarks of coun¬ 


sel,or to the argument of counsel.^® Thus, the 
court may orally direct the jury to disregard im¬ 
proper remarks of counsel to which objection has 
been made,*^® and may orally confine counsel in 
their argument to the controlling points in the 
case and state in the presence of the jury what 
those points are.7* Moreover, it is not a violation of 
a statute requiring that instructions be in writing 
for the court orally to direct the jury to disregard 
a mistake made by the court,7® or to remark on the 
length of the trial and apologize for his impatience 
during its progress.*^® 

Instructions. It is not a violation of a statute 
requiring that instructions shall be in writing for 
the court orally to explain at whose request cer¬ 
tain charges are given or to refuse to give 
further instructions ;'^® or, in repl 3 dng to an excep¬ 
tion to the charge, say that it has not attempted 
to state the facts but merely to state what is 
claimed;*^® or, in a colloquy between counsel as to 
the meaning of a certain instruction, state in a few 
words the court’s own construction of such instruc¬ 
tion.®® The statute is not applicable to the clarifica¬ 
tion by the court of a prior instruction.®^ 

Duty, qualification, and conduct of jurors gen¬ 
erally. In accordance with the general rule, re¬ 
marks to the jury of a general character as to their 
duty and power as jurors are not a part of the in¬ 
structions required to be put in writing.®® Thus 


69> Ga.—Geer v. Dancer, 97 S.S1. 406, 
148 Ga. 465. 

64, aJ. p 644 note 73. 

60. Ind.—Lehman v. Hawks, 23 N.iEL 
670,121 Ind. 541. 

61. Ind.—Lett v. Eastern Moline 
Plow Co., 91 N.m 978, 46 Ind.App. 
56. 

64 C.J. p 644 note 75. 

68. Ky.—Cravens v. Merritt, 199 S. 

W. 785, 178 Ky. 727. 

Mo.—Baxter v. Ma^U, 105 S.W. 679, 
127 MoA.pp. 892. 

68. Wls.—Moore v. Plattevilla^ 47 K. 
W. 1065, 78 Wls. 644. 

64. Iowa.—Judsre v. Jordan, 46 W.W. 
1077, 81 Iowa 619. 

Tex.—Dallas Railway & Terminal Co. 
V. Horton, Civ.App.* 119 S.W.2d 
122, error dismissed. 

65. HI.—Welch V. City of Chlcasro, 
286 IlLApp. 520, affirmed 154 N.E. 
226, 823 Ill. 498. 

66. Colo.—Keeney v. An^rell, 19 P. 
2d 215, 92 Colo. 213. 

64 C.J. p 644 note 80. 

67. Ind.—McCalllster ▼. Mount, 78 
Ind. 559. 

68. Iowa.—^Betz v. City of Sioux 
City, 88 N.W.2d 628, 240 Iowa 941. 


68b Ky.—Colyer v. James, 30 S,W.2d 
882, 235 Ky. 197. 

70. Iowa.—^Frick v. Kahaker, 90 N. 
W. 498, 116 Iowa 494. 

71. m.—Schluraff v. Shore Line Mo¬ 
tor Coach Co., 269 IllA.pp. 569. 

Ky.-^ones v. Miller, 243 S.W.2d 938. 
Mo.—O’Donnell v. St. Louis Public 
Service Co., App., 246 S.W.2d 639. 

64 C.J. p 645 note 84. 

72. Mo.—O'Donnell v. St. Louis Pub- 
Uc Service Co., supra. 

64 C.J. p 645 note 85. 

Direotloii to disrefftu^ argumeiLt 
Orally instructin^r jury to disregard 
an argmnent of counsel which was 
not germane to the issue being tried 
before Jury was not error.—Reliable 
Life Ins. Co. v. Bell, MoA.pp., 246 S. 
W.2d 871. 

73- m.— Ohio, etc., R. Co-, v. Wange- 
Un, 38 K.E. 760, 1'52 HL 188. 

Mo.—^Lumatz v. American Oar & 
Foundry Co., 278 S.W. 1089, 217 
Mo.App. 94. 

74b lU.—O’Ebra v. King, 62 HI. 803. 

75b Ind.—Wall v. State, 38 N.B. 190, 
10 Ind.App. 530. 

Mo.—^Edwards v. Smith, 63 Mow 119. 

76. Wis.-Hasbrouck v, Milwaukee, 
21 Wis. 217. 


77. Ind.—Collins ▼. Williams, 62 N. 
E. 92, 21 Ind.App. 227. 

78. Iowa.—Sullivan v. Collins, 18 
Iowa 228. 

79. Ala.—MaJachi v. State, 8 So. 104, 
89 Ala. 134. 

80. Utah.—Williams v. Nelson, 237 
P. 217, 65 Utah 304. 

81. Ya—Stuart v. Coates, 42 S.E.2d 
811, 186 Ta 227. 

82. Wis.—^Moore v. PlattevHle, 47 
N.W. 1055, 78 Wls. 644. 

OftlUug Jurors* attention to Handbook 
for Jurors 

Fkct that Judge, who impaneled 
Jurors, called Jurors’ attention to a 
’Handbook of Information for Ju¬ 
rors” to be found in Jury room, did 
not constitute error on ground that 
Jurors trying case received instruc¬ 
tions not signed by trial Judge, where 
handbook contained valuable inform 
matlon with respect to general Jury 
system and Jurors* duties as citizens, 
etc., which could not be construed cus 
an Instruction to Jury impaneled to 
try the case.—City of Dallas v. Shu- 
ford, CivApp., 186 S.W.2d 708, re¬ 
versed on other grounds 190 S.W.2d 
721, 144 Tex. 342. 
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it is not necessary to reduce to writing explanations 
to jurors on their voir dire examination as to what 
will or will not disqualify them.** The court may 
orally admonish the jurors as to their conduct 
during the course of a trial.*^ Thus the court may 
orally caution the jury that they have no right 
to inspect the place where an accident causing an 
injury occurred,** or may orally caution them to 
disregard the arguments of any jurors who may 
have done so.*® Jurors may also be orally cautioned 
to abstain from talking with others.**^ 

§ 331. -Requests for Reduction to Writ¬ 

ing 

a. In general 

b. Time to make request 

a. In General 

There Is authority to the effect that, In the absence 
of a sufficient request that Instructions be in writing, the 
court may Instruct orally. 

In the absence of a sufficient request that instruc¬ 
tions be in writing, the court may instruct orally,** 
the rule being that in the absence of such request 
the court may instruct either in writing or orally.** 
On receiving a proper request therefor, the court 
may be absolutely required to give a written in¬ 
struction.** Thus, the court, when requested to 
charge in writing, cannot charge orally, although 
the party refuses to write out instnictions he desires 
to have given.*^ Nevertheless, the court must re¬ 
fuse a request for written instructions unless, with¬ 
out modification or explanation, the request properly 
states the law applicable to the case.** Where the 
court refuses a request that oral instructions be re¬ 
duced to writing and orders the transcription and 
filing of the oral instructions, the refusal of the 
request has been held not to be prejudicial,** al¬ 


though the better practice would have been to grant 
the request*^ 

Additional instruction. If a request for written 
instructions is necessary, it is not improper for the 
court to give the jury an additional instruction oral¬ 
ly, in the absence of a request that it be in writ¬ 
ing.** 

b. Time to Make Request 

A request to instruct In writing must be made within 
a reasonable time before the char e Is to be given, and 
should be made at such time that the granting of the 
request will not delay the business of the court. 

While it is of great advantage, if the request 
for instructions in writing is made at the com¬ 
mencement of the trial, so that, as the trial pro¬ 
gresses, the judge can draw up those portions of 
his instructions which are applicable to the evidence 
as successively presented,** a request to instruct in 
writing must be made within a reasonable time be¬ 
fore the charge is to be given,*^ and should be made 
at such time that the granting of the request will 
not delay the business of the court.** Such reason¬ 
able time is generally at or before the close of the 
evidence,** and particularly under a statute requir¬ 
ing that the argument of counsel should precede the 
instructions.! However, it has been held that, un¬ 
der a statute requiring that instructions shall be 
given at the close of all the evidence and before 
argument, a request for written instructions at the 
close of the evidence is too late.* In any event, a 
request made at a reasonable time beford the in¬ 
struction is to be given will be sufficient, notwith¬ 
standing a rule of court requiring the request to be 
made before commencement of trial.* 

While a request before ailment has commenced 
may be in apt time,^ it may be necessary that re¬ 
quests for written instructions shall be made before 


83. Mo.—Oberbeck v. Mayer, 59 Mo. 
App. 289. 

84. Wash.—Mairland Casualty Co. 
V. Seattle Electric Co., 134 P. 1097, 
75 Wash. 430. 

64 C.J. p 645 notes 97-1. 

85. Ill.^Pione6r Fireproof Constr. 
Co. V. Sunderland, 58 N.E. 928, 188 
in. 341. 

86. Wash.—^Maryland Casualty Co. 
V. Seattle E'ectric Co., 134 P. 1097, 
75 Wash. 430. 

87. Ind.—^McCalUster v. Mount, 73 
Ind. 559. 

88. Okl.—Lilly y. Hanson, 43 P.2d 
405, 171 OkL 604. 

64 C. J. p 645 note 4. 

89. Ind.—Sutherland v. Hankins, 56 
Ind. 343. 

64 C.J. p 646 note 5. 


90. QBh —Dixon v. Evans, 193 S.E. 
470, 56 Ga.App. 683. 

Ind.—Huntington v, Hamilton, 78 K. 

E.2d 352, 118 Ind.App. 88. 

64 C.J. p 645 note 6. 

91. Kan.—Jenkins v. Levis, 23 Kan. 
255. 

92. Ohio.—Cleveland, etc., R. Co. v. 
Crandall, 31 Ohio Cir.Ct 686. 

93. Ark.—^Missouri Pac. R. Co. v. 
Hunnicutt, 104 S.W.2d 1070, 198 
Ark. 1128. 

94. Ark.—Lfissouri Pac. B. Co. v. 
Hunnicutt, supra. 

95. Ark.—O'Neal v. Richardson, 92 
S.W. 1117, 78 Ark. 182. 

86. Kan.—Union St. R. Co, v. Stone, 
i 37 P. 1012, 54 Kan. 88. 
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97. Ind.—Iicuselle v. 'Wells, 17 Ind. 
38. 

64 aj. p 646 note 12. 

98. Kan.—Connor v. Wilkie, 41 P. 

' 71,1 Kan.App. 492. 

99. Kan.—St, Louis, etc., R. Co. v. 
Dawson, 58 P. 892, 7 Kan.App. 4*66. 

64 C.J. p 646 note 14. 

1. Kan.—^Atchison, , etc., R. Co. v. 
Franklin, 23 Kan. *74. 

8. ICan.—Connor v. Wilkie, 41 P. 71, 
1 Kan.App. 492. 

3. Kan.—Connor v. Wilkie, supra. 

64 C.J. p 646 note 17. 

4. N.C.—Universal Metal Co. v. Dur¬ 
ham, etc., R. Co., 59 S.E. 60, 145 N. 
C. 293. 

64 C.J. p 646 note .18. 
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argument.^ Therefore, a request for written in¬ 
structions may come too late if made after the ar¬ 
gument.® Moreover, a request for written instruc¬ 
tions made within a few minutes of the conclusion 
of all the evidence, under a statute requiring that 
instructions be given at the close of the evidence 
and before argument,*^ or a request made after 
the court has begun to instruct orally,® comes too 
late. 

Manner. A request for written instructions 
should be made in such a manner as to inform the 
court clearly of the desire of the party on the 
subject.® If the party wishes to have the entire 
charge put in writing, and not merely special re¬ 
quested instructions, the request should explicitly 
so inform the court.!® 

§ 332. -Compliance with Requirements 

as to Writing 

a. In general 

b. Submission to counsel 

c. Signing, sealing, and filing 

d. Numbering and noting disposition of 

instructions 

a. In General 

Where the charge Is required to be In writing, It 
has been held that the entire charge must be In writing, 
but it has also been held that It will be a sufficient com¬ 
pliance with the requirement If oral Instructions are 
subsequently reduced to writing. 

Where the charge is required to be in writing, it 
has- been held that the entire charge must be in 
writing,!! and this is particularly true where the 
statute specifically requires that "every word” in 
the charge shall be in writing;!® but it has also 


been held, under a statute requiring that instructions 
be reduced to writing, that it is sufficient if the 
court reduces only such points in the instructions to 
writing as it is requested to do,!® and that it need 
not comply with a request to reduce its whole charge 
to the jury !4 

How written. There is a compliance with the re¬ 
quirement that instructions be in writing where the 
instructions are written in pencil,!® or where they 
are partly in pen or pencil and partly typewritten.!® 
However, the court should not give written instruc¬ 
tions which are so interlined and marked as to be 
completely unintelligible to a layman.!^ The prac¬ 
tice of submitting instructions showing evidence of 
deletions by means of a pen or pencil is not com¬ 
mended.!® 

Substitution. If written instructions are substi¬ 
tuted for oral instructions previously given, there 
is a substantial compliance with the requirement that 
instructions shall be in writing,!® as is also the 
case where a written charge containing pencil 
changes is read to the jury, and, after verdict, 
copied and verified by the stenographer.®® 

Stenographer's report. It has been held a suffi¬ 
cient compliance with statutes requiring that in¬ 
structions be in writing for the judge to deliver his 
instructions orally and have them taken down by the 
stenographer where the statute contains provisions 
expressly authorizing the procedure;®! but it has 
also been held that, in the absence of statutory au¬ 
thorization, such procedure does not constitute com¬ 
pliance with a statute requiring that instructions be 
in writing,®® In any event, the mere presence of a 
stenographer employed by the parties does not con¬ 
stitute compliance with the statute so as to justify 


8. Ga.—Ashley-Price Lumber Oo. v. 
Henry, 98 S.E. 185, 28 Ga.App. 98. 

tti Ean.—^Unlon St R. Co. v. Stone, 
37 P. 1012, 64 Kan. 83. 

64 dJ. p 646 note 20. 

7. Kan.—Connor v. Wilkie, 41 P. 71, 
1 Kan.App. 492. 

8. Ind.—^Bogrsrs v. Clifton, 17 Ind. 
217. 

64 O.J. p 646 note 22. 

9. Ark.—Gerard B. Lambert Co. v. 
Newton, 294 S.W. 707, 174 Ark. 
209. 

64 C.J. p 646 note 24. 

la N.C.—^Phillips V, Wilmington, 
etc., R. Co., 41 S.m 805, 180 N.C. 
582. 

11. Tenn.—^Phillips v. Newport 187 1 
S.W.2d 966, 28 Tenn.App. 187. 

64 C.J. p 646 note 27. j 


12. Tenn.—^Phillips v. Newport su¬ 
pra. 

64 C.J. p 647 note 28. 

SnpeviluoTU words 
Where declaration contained only 
one count and Judge, in preparing 
charge, used printed form, striking 
inapplicable parts, the charge suffi¬ 
ciently complied with statute requir¬ 
ing every word to be in writing, even 
though judge failed to strike the 
printed words '*the declaration in the 
third count alleges’* and ’’the declarar 
tion in the fourth count alleges,” 
since such words were superfluous.— 
Phillips V. Newport supra. 

13. Pa.—^Munderbach v. Lutz, 14 
Serg. & R. 125—^Reigart v. Ellmak- 
er, 14 Serg. & R. 121. 

14. Pa.—Reigart v. Bllmaker, supra. 

16. lowai—Harvey v. Tama County, 
6 N.W. 130, 63 Iowa 228. 
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16. Iowa.—'Kinyon v. Chicago, etc., 

R. Co., 92 N.W. 40, 118 Iowa 849, 
96 Am.S.R. 882. 

64 C.J. p 647 note 82. 

17. HI.—^Ivanhoe v. Buda Co., 251 
ni.App. 192. 

18. Wash.—Anderson v. Harrison, 
103 P.2d 820, 4 Wash.2d 265. 

19. Pla.—Southern Express Co. v. 
Van Meter, 17 Pla. 783, 85 Am.R. 
107. 

20. Ga.—Central of Georgia R. Co. v. 
Perkerson, 41 S.B. 1018, 115 Ga. 
547. 

21. Wash.—Schon v. Modem Wood¬ 
men of America, 99 P. 25, 51 Wash. 
482, 

64 C.J. p 647 note 37. 

22. W.Va.—Henderson v. Kessel, 116 ‘ 

S. E. 68, 93 W.Va. 60. 

64 C.J. p 647 note 88. 
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the refusal of k written instruction on proper re¬ 
quest of a party.23 

Time of reducing to writing» Under statutes re¬ 
quiring that instructions be in writing, it has been 
held that it will be a sufficient compliance with the 
requirement if oral instructions are subsequently re¬ 
duced to writing.24 It is sufficient that they be 
reduced to writing and are subject to the inspection 
and use of counsel before the trial is ended.^^ 
Hence, it is not necessary that such instructions be 
reduced to writing before they are given to the 
jury23 or before argument.27 

Written and oral instructions. Where a party re¬ 
questing an instruction submits a written instruc¬ 
tion in such form that the court cannot grant it, the 
court may, of its own motion, supplement other 
written instructions with oral instructions on the 
particular point^S It has been held that statutes 
may properly be read as a part of the charge 
but there is also authority to the contrary,30 Sim¬ 
ilarly, it has been held to be,^! and also not to be,32 
a sufficient compliance with the rule requiring that 
instructions be in writing that the court read plead¬ 
ings as a part of such instructions. 

Cure of error. Acts of the court prior to its 
failure to instruct in writing do not excuse such 
omission.33 Error caused by the failure to deliver 
written instructions cannot be cured by the with¬ 
drawal of oral instructions.^^ Thus, oral explana¬ 
tions and illustrations by reading from books are 
an error which the court cannot, on being reminded 
thereof, cure by an attempt to withdraw such ex- 
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planations and illustrations from the jury;^® nor 
may such error be cured by cautioning the jury 
to disregard what the court said orally.33 Failure to 
comply with a statute requiring written instructions 
on request of the parties is not cured by subsequent 
delivery of written instructions to the jury after, 
submission of the case.37 

b. Submission to Oonnsel 

Under the practice In some Jurisdictions the charge 
must be submitted to counsel for Inspection before it is 
given. 

Where a charge is made by the court on its own 
motion, it is frequently required that such charge 
be submitted to counsel for inspection before being 
given to the jury.33 xhe time allowed counsel to 
examine the charge and prepare exceptions and 
objections thereto is discretionary with the trial 
judge,33 who should fix a reasonable time.^® 

c. Signing, Sealing, and Filing 

in the absence of statutory provisions requiring the 
court to sign instructions, It Is not Improper for the court 
to fall to do so; some statutes require that requested 
instructions be signed by the parties or their counsel. 

In the absence of statutory provisions requiring 
the court to sign instructions, it is not improper for 
the court to fail to do so.^^ However, it has been 
held that statutory provisions requiring that instruc¬ 
tions be signed by the court are mandatory,^^ al¬ 
though a substantial compliance with such statutes 
is sufficient.'*® A noncompliance with statutes re¬ 
quiring that requested instructions shall be signed 
by counsel or parties will justify a refusal of such 


23. Wash.—^McIntosh v. Saw MUl 
Phoenix, 94 P. 930, 49 Wash. 152. 

24. Ark.—^Reed v. Rogers, 204 S.W. 
973, 134 Ark. 528. 

64 C.J. p 647 note 40. 

25. Ark.—Reed v. Roarers, supra. 

26. Ark.—Reed v. Rogers, supra. 

27. Ark.—^Reed v. Rogers, supra. 

64 C.J. p 647 note 43. 

28. U.S.—Warren Bros. Co. v. 
Wright, W.Va., 289 P. 71, 162 C.C.A. 
121 . 

29. Mich.—Swartwout v. Michigan 
Air Line R. Co., 24 Mich. 389. 

3a Ind.—Sellers v. Greencastle, 84 
K.R. 584, 134 Ind. 645. 

64 C.J. p 647 note 46. 

Reading or quoting statutes, authori¬ 
ties, or reported cases generally see 
infra § 837. 

31. Ind.—CoUins v. WiUiains, 52 N. 
R 92, 21 IndA.pp. 227. 

64 C.J. p 647 note 47. 

32. Ind.—Woodruff v. Hensley, 60 N. 
K 312, 26 Ind.App. 592. 

33. Tex.—Gause-Ware Puneral Home 


V. McGinley, Civ.App., 41 S.W.2d 
483. 

64 C.Jr. p 648 note 50. 

34. Ga.—^Fields v. Carlton, 76 Ga. 
554. 

64 C.J. p 648 notes 52, 53. 

35. Ind.—^Laselle v. Wells, 17 Ind. 
S3. 

36. Ga.—Fields v. Carlton, 75 Ga. 
554. 

64 C.J. p 648 note 53. 

37. Ky.—'Vanmeter v. True, 16 BZy. 
L. 320, 

38. W.Va.—^lacuone v. Pietranton, 77 
S.B.2d 884. 

acaterial matters in. issue 

Statute requiring all instructions 
to be written and submitted to coun¬ 
sel on each side with opportunity to 
object is mandatory as to instruc¬ 
tions touching material matters in is¬ 
sue.—^Lennox, by Rose v. White, 64 
S.B.2d 8, 183 W.Va. 1, 25 A.L.R.2d 
437. 

Denying defendant time to inspect 
and except to second draft of charge 
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with statement that counsel might 
file exceptions after arguments Was 
held error.—Carr v. Zavala County 
Bank, Tex.Clv.App., 62 S.W.2d 224^ 
error refused. 

39. Tex.—^Federal IJnderwilters Ex¬ 
change V. Tubbe, Clv»App., 180 S. 
W.2d 473, reversed on other 
grounds 183 S.W.2d 444, 143 Tex. 

. 216. 

40. Ean.—EUassen v. Central Kan. 
Co-op. Creamery Ass’n, 165 P.2d 
601, 160 Kan. 697. 

Tex.—Federal ‘Underwriters Ex¬ 

change V. Tubbe, Civ.App., 180 S. 
W.2d 478, reversed on other 
grounds 188 S.W.2d 444, 143 Tex. 
216. 

41. Tenn.—^Phillips v. Newport, 187 
.S.W.2d 966, 28 TennApp. 187. 

64 C.J. p 648 note 57. 

42. Ind.—^Hadley v. Atkinson, 84 Ind. 
64. 

64 CJ, p 648 note 68. 

43. Ind.—Vandalia Coal Co. v. 
Temm. 92 N.S. i9, 94 N.m 881, 176 
Ind. 624. 
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instructions.^^ It is immaterial that the requested 
instructions contain full and accurate statements 
of the law;^5 and in case of refusal of correct 
instructions, when questioned by the party request¬ 
ing them, the opposite party may invoke the failure 
to sign in defense of the action of the court.^® 
However, if the instructions asked state the law 
correctly, the court may, in its discretion, give them, 
although not signed.^*^ In the absence of any 
statutory provision on the subject, it has been 
held that the practice of submitting to the jury in¬ 
structions, with signature of counsel attached to 
them, is not to be commended,^® but, as discussed 
in Appeal and Error § 1893, it is not ground for 
reversal that instructions given the jury were writ¬ 
ten on paper bearing the letterheads of one of the 
attorneys in the case. The place where the signa¬ 
ture appears on the instruction is immaterial.^® 

Sealing instructions. Under some statutes it may 
be necessary for the court to seal instructions, and a 
failure to do so may constitute reversible error.®® 

Filing. Under a statute requiring that written 
instructions shall be filed with a designated oflScer 
as soon as delivered to the jury, failure so to file 
constitutes improper conduct, imless the evidence 
demanded the verdict as rendered.®^ However, un¬ 
der a statute requiring that instructions be reduced 
to writing and filed, the court need only file such 
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instructions as have been requested by the parties 
to be reduced to writing, and need not file the 
whole charge.®® 

dL Numbering and Noting Disposition of In¬ 
structions 

In certain Instances It may be necessary for the 
court to number the Instructions. A notation on an In¬ 
struction of the disposition made of it does not render 
it defective. 

It may be necessary for instructions to be num¬ 
bered,®® although under a statute which requires 
the court to number its instructions, objection for 
failure to do so is waived if no objection is made 
or exception taken at the time the charge is given.®^ 

Noting disposition of instruction. The notation 
"Granted as court’s own instruction” and the head¬ 
ing "Court’s Instruction” on an instruction do not 
render it defective.®® It has been said that each 
instruction should indicate by whom it was requested 
or that it was given by court of its own motion.®® 

§ 333. -Reading or Delivery to Jury 

In some Jurisdictions It is required that the written 
Instructions must be read to the Jury. 

It is the right of a party who is entitled to writ¬ 
ten instructions to have such instructions read to 
the jury,®*^ and this right is not abrogated by a stat- 


Mi Tex.—St Liouis Southwestern R. 
CJo. V. Cleland. 110 S.W. 122, 60 
Tex.Oiv.App. 499. 

04 C.J. p 648 note 60. 

Signing held siilltoieii.t 
Signing of request for Instructions 
to which tendered Instructions are 
attached, and signing of last instruc¬ 
tion at bottom where Instructions are 
numbered, and connected were held 
sufficient as against contention that 
each instruction tendered and re¬ 
quested required to be signed.— 
City of Bvansville v. Blue, 8 N.B.2d 
224, 212 li^ 130. 

45. Ind.—Terry v. Davenport, 88 N. 
S. 636, 170 Ind. 74. 

4a Ind.—Terry v. Davenport, supra 
—Choen v. Porter, 66 Ind. 194. 

47. Ind,—^Terry v. Davenport. 83 N. 

SL 636, 170 Ind. 74. 

64 C.J. p 648 note 63. 

4a Mont.—Thornton-Thomas Meiv 

cantile Co, v, Bretherton, 80 P. 10, 
32 Mont, 8(h—State v. McDonald, 70 
P. 724, 27 Mont.. 230. 

49. Ind.—Gterrett v. Winterlch, App.» 
84 N.EL 1006. 

64 C.J. p 648 note 66. 

50. Fla.—^Fridenberg v. Robinson, 14 
Fla. 186. . 

64 C.J. p 648 note 67. 


51. Qa.—Ashley-Price Lumber Co. v. 
Henry, 98 S.F. 185, 23 Ga.App. 98. 

64 CJ. p 649 note 68. 

Xostructlon hold proper although not 
filed 

In action of replevin to recover 
possession of automobile by oondi- 
tiO'ual seller against buyer who was 
in default, directed verdict and Judg¬ 
ment for seller were not erroneous 
because instruction directing ver¬ 
dict was not marked filed by clerk, 
where it was copied in record, and, in 
addition, the record showed that sell¬ 
er moved court to grant such an in¬ 
struction, which motion was sustain¬ 
ed.—JNTorth V. Delta Chevrolet Co., 194 
So. 478, 188 Miss. 252. 

52. Pa.—^Munderbach v, Lut 2 s, 14 
Serg. & R. 125. 

64 C.J. p 649 note 69. 

53. OaJ.—Vaughn v. Jones, 191 P.2d 
432, 81 Cal.2d 687. 

Idaho.—McShane v. QullUn, 277 P. 

554, 47 Idaho 642. 

Charge of elements of damage 
There is no rule of law which for¬ 
bids a numbering in the charge of the 
elements of damage, in order to make 
them clear to a Jury.—^Louisville & 
N. R. Ca V. Botts, C.A.MO., 178 P.2d 
T64. 

64. OkL—Mclver v. 'Wllliainson-Hal- 
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sell-Frazier Co., 92 P. 170, 19 OkL 
454, 13 L.R.A.,N.S., 696. 

64 C.J. p 649 note 72. 

66. Md.—^Bracey v. McGary, 106 A. 

622, 134 Md. 267. 

64 C.J. p 649 note 74. 

56. CaL—Vaughn v. Jones, 191 P.2d 
482, 81 Cal.2d 587. ■ 

57. W.Va.—lacuone v. Pietranton, 77 
S.H2d 884. 

64 aj. p 649 note 76. 

Failure to read charge reduced to 
writing was error.—^The Great Wil- 
no V. Fernandez, 34 Hawaii 603. 
Failure to read pleadings 

(1) Failure of trial coxirt to read 
allegations of negligence in petition 
was not error, where court elsewhere 
stated substance of plaintilTs conten¬ 
tions and informed Jury that they 
could read specificatloDs of petition 
during their deliberations.—^Bddle- 
man v. Askew, 179 SJBl. 247, 60 Ga. 
App. 640. 

(2) Failure of court to read to Jury 
allegations in paragraph of answer 
was not error, where Jury was told 
that pleadings would go to Jury room, 
where they could examine them, and 
all essential contentions of defend-^ 
ants set forth in paragraph were ful¬ 
ly and fairly stated elsewhere, in 
charge.—City of Atlanta v. Black¬ 
mon, 179 S.B. 842, 61 Ga»App. 165. . 
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ute which provides that written instructions may 
be taken by the jury with them on their retirement.®* 
According to the weight of authority, the instruc¬ 
tions should be read by the court itself.®* Where 
this view prevails, the rule is not complied with 
where the instructions are read by counsel in the 
presence of the jury and the court states that such 
instructions are given to the jury,®* where counsel 
on direction of the court reads the instruction,®^ 
or where they are merely handed to the jury with¬ 
out being read at all.®* There is, however, au¬ 
thority to the effect that a written instruction is 
properly delivered if the law is given in the charge 
so plainly that the jury can have no difficulty in 
understanding it, whether it is repeated in their 
hearing by the judge himself, or read by another 
and sanctioned and charged by him as read.®* On 
reading requested instructions, the court should 


make it dear that the matter read is approved by 
the court and given to the jury for their guidance ;®^ 
but accompanying the reading of instructions with 
a statement indicating that the jury are to be guided 
by such instructions may be sufficient.®® It has 
been said that charges must be given or refused in 
the terms in which they are given.®® 

Objections. Objection for failure to read in¬ 
structions must be made in proper time.®^ 

§ 334. Repetition 

The court Is not bound to bring forward Into each 
succeeding Instruction matters which have been stated 
In the preceding Instructions; but the repetition of In¬ 
structions Involving the same principles of law is not 
necessarily error. 

The court is not bound to bring forward into 
each succeeding instruction matters which have 
been stated in the preceding instructions.®® In fact, 


ICaadatory xeqLuixemeiit 

A statute reguiringr the court to 
read written Instructions to the jury 
is mandatory.—^lacuone v. Pietran- 
ton, W.Va.. 77 S.B.2d 884—^Lennox, by 
Rose V. White. 54 S.R2d 8. 133 W. 
Va. 1. 25 A.L.R.2d 487—64 C.J. p 649 
note 7^ [b]. 

58. Ala.—Alabama Great Southern 
R Co. V. Arnold, 2 So*. 337, 80 Ala. 
600. 

69. Ga.—^Forrester v, Cocke, 65 S.B. 

1068, 6 Ga.App. 829. 

64 C.J. p 649 note 78. 

60. Mich.—O'Dell v. Goff, 117 N.W. 
59, 153 Mich. 643. 

64 C.J. p 649 note 79. 

61. Ga.—Gow V. Charlotte, etc., R. 
Co., 68 Ga. 54. 

62. Neb.—Veneman v. McCurtaln, 50 
N.W. 956, 33 Neb. 648. 

63. Qa.—Dillon v, McRae, 40 Ga. 107. 
64 C.J. p 6*49 note 82. 

64L Ga.—Georgia R., etc., Co. v. 
Flowers, 33 S.B. 874, 108 Ga. 795. 

65. Ga.—Feagan v. Cureton, 19 Ga» 
404. 

64 Cd*. p 649 note 84. 

66. Ala.—^Emergency Aid Ins. Co. v. 
Plummer, 49 So.2d 680, 36 Ala.App. 
520. 

Charge h^ properly refused 

In action by administratrix of de¬ 
ceased employee’s estate against in¬ 
surer on group life policy, insurer’s 
requested charge ’’comes the defend¬ 
ant and moves the court to give the 
affirmative charge for the defendant” 
did not meet statutory requirement 
that chaiges must be given or re¬ 
fused in terms in which they are 
written and was properly refused.— 
Bmergency Aid Ins. Co. Plummer, 
supra. 


67- Iowa.—^Talty v. Lusk, 4 Iowa 
469. 

64 C.J. p 650 note 86. 

68. Ark.—Taggart v. Scott, 104 S.W. 

2d 816, 193 Ark. 930. 

Cai.—Hurtel v. Albert Cohn, Inc., 52 
P.2d 922. 6 0€a.2d 146—Lebklcher 
v. Crosby, App., 267 P.2d 361— 
Kraft v. Nemeth, 261 P.2d 355. 116 
Cal.App.2d 50—Nelson v. Colbeck, 
211 P.2d 878, 94 Oal.App.2d 792— 
Ford V. Carew & English, 200 P.2d 
828, 89 GaLApp.2d 19*9—Dodds v. 
Stellar. 176 P.2d 607, 77 Cal.App.2d 
411—Bramble v. McBwan, 104 P.2d 
1054, 40 Cal.App.2d 400. 

Conn.—^Tajiez v. De Rosa, 172 A. 926, 
118 Conn. 471—Smith v. Hirsch- 
herg, 169 A. 618, 117 Conn. 692. 
Fla.—^Florida Power & Light Co. v. 

Robinson, 68 So.2d 406. 

Ga.—Whitehead v. Dillard. 174 S.B, 
244, 178 Ga. 714—Jackson v. Mid- 
dlebrooks, 71 S.B.2d 462, 86 Gcu 
App. 269—Southern Ry. Co. v. Low¬ 
ry, 200 S.B. 553, 59 Gla.App. 109. 
Dl.—^Thomas v, Meyer, 101 N.B.2d 
626, 845 nLApp. 84—^Borucki v. Mc¬ 
Laughlin, 101 N.B.2d 624, 344 Ill. 
App. 550—^Blake v. Ewers, 91 N.B. 
2d 75, 341 111.APP. 382. 

Ind.—Swallow Coach Lines v. Cos¬ 
grove, 16 N.E.2d 92, 214 Ind. 682— 
Ott V. Perrin, 63 N.B.2d 163, 116 
Ind.App. 815. 

Iowa.—Bonnett v. Oertwig, 14 N.W. 
2d 789, 284 Iowa 864—Jakeway v. 
Allen, 282 N.W. 374. 226 Iowa 13. 
Miss,—Jefferson v. Pinson, 69 So. 2d 
234. 

I Mo.—^Monsour v. Excelsior Tobacco 
j Co., 144 S.W.2d 62—^Branson v. 
Abernathy Furniture Co., 180 S.W. 
2d 562, 344 Mo. 1171—Williams v. 
Guyot, 126 S.W.2d 11'87, 844 Mo. 872 
—Conrad v. Allis-Chalmers Mfg. 
Co., 78 S.W.2d 488, 228 Mo.App. 
817. 


Ohio.—Collins v. McClure, 49 N.R2d 
181, affirmed 56 N.R2d 171, 143 
Ohio St. 669. 

S.C.—^McCoy v. State Highway De¬ 
partment of South Carolina., 169 S. 
B. 174, 169 S.C. 436—Greene v. 
Duncan, 15 S.B. 956, 87 S.C. 239. 
Tex.—^Murchison v. Ballard, Civ.APp., 
178 S.W.2d 654, error refused. 
W.Va.—Thrasher v. Amere Gas Util¬ 
ities Co., 75 S.B.2d 876, appeal dis¬ 
missed Amere Gas Utilities Co. v. 
Public Service Commission, 74 S.Ct. 

478, 847 U.S. 910, 98 L.Kd. - 

Wis.—^Hanson v. Matas, 249 N.W. 505. 

212 Wis. 275, 93 AL.R. 546. 

64 C.J. p 650 note 9. 

Covering all phases of case in one in¬ 
struction; propriety of reference 
to other instructions see supra § 
329. 

Peflnitlons 

(1) Where the court defines a term 
in one Instruction it is not required 
to repeat the full deflnitdon. of the 
term in all subsequent references 
thereto.—Southeastern Greyhoimd 
Lines v. Fisher, 34 S.B.2d 906, 72 Ga. 
App. 717—64 C.J. p 660 note 9 [b], 

(2) Fact that the definition of neg¬ 
ligence In pedestrian’s action for in¬ 
juries received when struck by auto¬ 
mobile did not include element of 
foreseeability of hsirm as the basis 
of duty was not ground for complaint 
by defendants where such element 
was included in the definition of prox¬ 
imate cause, It not being desirable to 
embody It in both, definitions.—Seins- 
heimer v. Burkhart, 122 S.W.2d 1063, 
132 Tex. 336. 

Znstraoiloiui held not ohjootf/onahle as 
heixig repetitious 
(1) In general. 

m.— Meng V. Lucash, 69 N.B.2d 367, 
329 I11A.PP. 612—^Phili>ott v. Par¬ 
ham, 44 N.B.2d 934, 816 Ill.App. 
278. 


873 



§ 334 TRIAL 


88 C.J.S. 


repetition of instructions involving the same prin¬ 
ciples of law is ordinarily considered improper and 
should be avoided in charging the jury,®® unless in 
order fairly and intelligibly to present all the is¬ 
sues in the case it becomes necessary to repeat a 
proposition,70 the rule being particularly applicable 
to instructions which by repetition give undue 


prominence or emphasis to particular matters.71 
On the other hand, it has been held that mere repe¬ 
tition of an instruction does not render an instruc¬ 
tion improper,7® particularly where the repetition 
does not lay undue stress or prominence on par¬ 
ticular matters,73 notwithstanding one instruction 


Ind.—Sowers v. Indiana Service Cor¬ 
poration, 188 NJSi. 865, 98 Ind.App. 
261. 

Ky.—Wallis v, minds Cent. R. Co., 
66 S.W.2d 716, 247 Ky. 70. 

Mo.—Rinderknecht v. Thompson, 220 
S.W.2d 69, 369 Mo. 21—Rath v. 
Knigrht, 65 S.W.2d 682—Southall v. 
Columbia Nat. Bank, App., 244 S.W. 
2d 577. 

Or.—^Alford v, Cochran, 216 P.2d 667, 
189 Or. 24. 

(2) In action for wrongful arrest, 
instruction which was converse of an¬ 
other Instruction given with respect 
to rights and duties of officer and 
prisoner was not objectionable as be¬ 
ing a repetition.—^Bailey v. Shrader, 
97 S.W.2d 675, 265 Ky. 663. 
Sisoretioa of iaAal court 

(1) The matter of repetition or 
elaboration of the same proposition 
in instructions Is generally within 
the discretion of the trial court.— 
West V. St. Louis Public Service Co., 
236 S.W.2d 808, 361 Mo, 740—Wright 
V. McDonald, 233 S.W.2d 19, 361 Mo. 
1—Corley v. EDroger Grocery & Bak¬ 
ing Co., 19'3 S.W.2d 897, 865 Mo. 4— 
State ex reL Kansas City v. Shaln, 
Mo., 177 S.W.2d 611—Mueller v. 
Schien. 176 S.W.2d 449, 352 Mo. 180 
— ^Hale V. St. Louis Public Service 
Co., Mo.App., 238 S.W.2d 876—Rob¬ 
erts V. Carter, MoA.pp., 234 S.W.2d 
324. 

(2) Giving of three Instructions in 
different language bearing on the 
same subject was not abuse of dis¬ 
cretion.—Stitzel V. Johnson, 73 N.E. 
2d 653, 331 DLApp. 609. 

Theory of case 

Litigant is entitled to Instructions 
presenting his theory of case but he 
is not entitled to special emphasis 
by splitting his contentions into sev¬ 
eral instructions which are largely 
repetitious.—^Dippel v. Hargrave, 240 
P.2d 1070, 206 Okl. 26. 

Bight of one submission 
Defendant has right of only one 
submission and cannot complain that 
defensive matters of which he has 
had one subnoission were not sub¬ 
mitted in another form.—^Magnolia 
Petroleum Co. v. Owen, Tex.Clv.App., 
101 S.W.2d 354, error dismissed. 

69. Fla.—^Lithgow Funeral Centers 
V. Loftin, 60 So.2d 745. 

IlL—Cabonargl v. Jordan, 100 N.E.2d 
496, 344 IU.APP. 276—Chism v. De¬ 
catur Newspapers, 91 N.B.2d 114, 
340 IlLApp. 42—^Alexander v. Sul¬ 


livan, 78 N.B.2d 333, 334 DlAcpp. 
42—Bohannon v. Simms, 73 N.E.2d 
661, 331 IlLApp. 611—May v. Maj> 
ty, 56 N.E.2d 640, 323 IllA.pp. 656 
—O’Hara v. Central Illinois Light 
Co., 49 N.E.2d 274, 319 IlLApp. 386 
—Gulich V. Ewing, 48 N.E.2d 637, 
318 IlLApp. 606—Rasmussen v. 
Wiley, 39 N.E.2d 67, 312 DlApp. 
404. 

Mich.—Hayes v. Coleman, 61 N.W.2d 
634, 338 Mich. 871—^Rhoades v. 

Finn, 284 N.W. 720. 288 Mich. 262 
—^Buchel V. Williams, 262 N.W. 
759, 273 Mich. 132. 

Mo.—Oliver v. Morgan, 73 S.W.2d 993 
—^Pollard V. J. J. Newberry Co., 
App., 228 S.W.2d 398. 

Okl.—Thompson v. Gallon Iron 

Works & Mfg. Co., 203 P.2d 438, 201 
OkL 182. 

W.Va.—^Bragg v. C. I. Whitten Trans¬ 
fer Co., 26 S.B.2d 217, 126 W.Va. 
722. 

64 C.J. p 661 note 10. 

XnstraotioiLS held improper 
Ill.—^Borucki V. McLaughlin, 101 N. 
B.2d 624, 844 IlLApp. 650—Bohan¬ 
non V. Simms, 78 N.B.2d 661, 381 
IlLApp. 611—O’Hara v. Central Il¬ 
linois Light Co., 49 N.B.2d 274, 319 
IlLApp. 336. 

Mo.—Pulley v. Scott, 247 S.W.2d 767, 
862 Mo. 1217. 

64 C.J. p 661 note 10 [c]. 

Varying language 
In action for indecent assault the 
giving of four instructions, prac¬ 
tically identical, on the law of dam¬ 
ages based on plaintifTs pain and 
suffering, was error although the in¬ 
structions were couched in varying 
language.—^May v. Marty, 66 N.B.2d 
640, 823 IlLApp. 666. 

DupUoatiou 

(1) Duplication of instructions 
should bo avoided.—Savage v. Nute, 
23 S.B.2d 133, 180 Va 394. 

(2) Duplication of Instructions is 
neither desirable nor necessary.— 
Thrasher v. Amere Gas Utilities Co., 
W.Va, 75 S.B.2d 376, appeal dismiss¬ 
ed Amere Gas Utilities Co. v. Public 
Service Commission, 74 S.Ct. 478, 347 

U.S. 910, 98 L.Ed.-^Kelly v. Rain- 

elle Coal Co., 64 S.B.2d 606, 136 W.Va. 
694—^Robertson v. Hobson, 171 S.B. 
746, 114 W.Va 236. 

70. U.S.—Stanton v. Hample, C.C.A. 

Wash., 272 F. 424. 

64 C.J. p 662 note 11. 

BepetitioiL of inropositiou held proper 
(1) In general.—^Alken v. Mitchell, 
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28 S.E.2d 889, 70 GaApp. 361—64 C. 
J. p 652 note 11 [a]. 

(2) Repetitious Instructions were 
not improper where they presented 
the crucial issue which was whether 
driver of the automobile was the 
agent of defendant partnership at 
time of accident.-Deegan v. Wilson, 
167 S.W.2d 68, 288 Ky. 801. 

(3) Instruction to find for pedes¬ 
trian if trainmen did not give timely 
warning, etc., was not prejudicially 
repetitious, even though it used the 
phrase “timely warning” three times, 
and also the phrases “timely appar¬ 
ent,” “timely sounded,” and “timely 
and reasonably sufficient blasts.”— 
Lankford v. Thompson, 189 S.W.2d 
217, 364 Mo. 220. 

71> Fla—Llthgow Funeral Centers 

V. Loftin, 60 So.2d 746. 

IlL—^Adkins v. Williams, 71 N.EL2d 
210, 330 IlLApp. 427. 

Tex.—Stringfellow v. Braselton, 117 
S.W. 204, 54 Tex.Clv,App, 1. 

undue emphasis 

Court by giving six Instructions 
requested by defendant which related 
to contributory negligence and which 
were substantially the same placed 
undue emphasis on question of con¬ 
tributory negligence.—^Borucki v. Mc¬ 
Laughlin, 101 N.E.2d 624, 344 Ill.App. 
660. 

72. Cal.—^Robertson v. Brown, 99 P. 

2d 288, 87 CaLApp.2d 189. 

Ga—Gossett v. Kraft Phendx Cheese 
Corp., 198 S.E. 298, 68 GaApp. 266. 
Ind.—Gulley v. Hamm, 78 N.E.2d 188, 
117 Ind.App. 593. 

Mich.—^In re Barth’s Estate, 299 N.W. 
118, 298 Mich. 388. 

Mo.—Lineker v. Missouri-Kansas- 
Texas R. Co., App., 142 S.W.2d 366 
—^Bain v. Missouri-Kansas-Texas 
R Co., App., 141 S.W.2d 677. 

Ohio.—^Feher v. Moto-r Exp., App., 68 
N.E.2d 140. 

Or.—^Bronkey v. Olson, 28 P.2d 243, 
146 Or. 662. 

Wash.—Choate v. Robertson, 195 P. 

2d 630, 31 Wash.2d 118. 

64 C.J. p 652 note 13. 

Beasonableness of repetltloiL 

Special charges should no-t be repe- 
titio-ns of same legal pro’Positions to 
unreasonable degree.—^Boenke v. 
Cincinnati St. Ry. Co., 10 N.B.2d 282, 
66 Ohio App. 227. 

73- Mich.—^Rhoades v. Finn, 284 N. 

W. 720, 288 Mich. 262. 
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would be suffident"^^ 

Although repeating the same subject matter in 
several instructions after having once covered such 
points is not good practice,'^5 repetitious instructions 
are not necessarily prejudidal, xmless it reasonably 
appears that the jury was misled;*^® and the ques¬ 
tion is whether there is such undue emphasis of 
repeated matter as to mislead the juryJ*^ Con¬ 
sequently, the repetition of correct instructions so 
that the jury may have the matter firmly in mind 
is not erroneous and an instruction is not 
objectionable as being unduly repetitious where the 
court instructs that no emphasis is intended by such 
repetition.*^^ The repetition of a phrase in various 
instructions is not improper where the court im¬ 
presses on the jury that they are to determine the 
facts in the case.^® Where the natural effect of 
the whole charge is to leave the minds of the jury 
to be operated on by the convindng power of the 
evidence, the charge is not improper.^^ 

While there is authority for the view that the 
repetition of instructions is not to be commended,^2 
the mere repetition of correct prindples in an in¬ 
struction does not necessarily prejudice a party.^3 
It has been held, however, that there is no justifica- 
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tion for repetition of the same instruction even 
though it is correct,^^ and this is particularly true 
where the case is dose on the facts and the evi¬ 
dence is such as to touch the sympathy, passion, or 
prejudice of the jurors.^^ 

Repetition in same instruction. It is not neces¬ 
sary to repeat in every paragraph of an instruction 
a requirement or words or phrases which are prop¬ 
erly supplied elsewhere in the instructions,^® and 
repetition of particular words or phrases in an in¬ 
struction may be improper.®'^ However, the repeti¬ 
tion of particular words or phrases in an instruction 
is not improper where the case is one which 
necessarily involves the use of such word or 
phrase.®® Similarly, frequent use of the words "if 
so” and "if an^* in an instruction does not invali¬ 
date it,®® nor is an instruction improper merely be¬ 
cause it repeated in a different form an idea which 
is expressed in a previous part of the same in¬ 
struction.®® 

Repetitions favorable to one party. Repeating in 
several instructions such words as “find the defend¬ 
ant not guilty” or similar phrases has been held to 
be erroneous,®! but not necessarily fatal where it 


Ohio.—^Peher v. Motor Bxp., App., 68 
N.E.2d 140. 

64 O.J. p 653 note 14. 

74. Ga.—^Wilson v. Barnard, 72 S.E. 
943, 10 Ga.App. 98. 

75 Ariz.—^Reah v. Jupln, 206 P.2d 
558, 68 Ariz. 835. 

76- Ariz.—^Reah v. Jupln, supra. 

77. Ark.—Hutcheson v. Clapp, 226 
S.W.2d 546, 216 Ark. 517. 

XTo hard and fast rule can he laid 
down as to how many Instructions 
can be given on any issue and deter¬ 
mination whether instructions have 
resulted in over-emphasis of a given 
issue reqiulres study of all instruc¬ 
tions.—Dick V. Schooner, 260 P.2d 
96*5, 120 Cal.App.2d 230. 

Xnstmctton held not misleading al¬ 
though repetitioiis 

Ky.—Deegan v. Wilson, 167 S.W.2d 
68, 288 Ky. 801. 

Mo.—West V. St. Louis Public Service 
Co., 286 S.W.2d 308, 861 Mo. 740— 
Mueller v. Schien, 176 S.W.2d 449, 
852 MO. 180. 

Or.—^Penn v. Henderson, 146 P.2d 760, 
174 Or. 1. 

Bepetltioiis instmctioiis held not to 
result in overemphasis of issue 
Cal.—'Dick v. Schooner. 2*60 P.2d 965. 
120 CaJ.App.2d 230. 

78. Cal.—Winston v. Penney, 253 P. 
2d 492, 116 Cal.App.2d 162. 

79. Cal.—Dickey v. Thornburgh, 187 
P.2d 182, 82 Cal.App.2d 723. 


Mich.—^Rhoades v. Finn, 284 H.W. 
720, 288 Mich. 262. 

80- Cal.—^Baccus v, Kroger, 262 P.3d 
349, 120 Cal.App.2d 802. 

81. Ga.—^Laney v. Barr, 6 S.B12d O®, 
61 Ga.App. 145. 

88. Mo.—Arnold v. Alton R. Co., 124 
S.W.2d 1092, 343 Mo. 1049—Wolf- 
son V. Cohen, 65 S.W.2d 677. 

64 C.J. p 653 note 16. 

83. U.S.—Palmer v. Miller, aC.A. 
Mo., 145 F.2d 926. 

Ga.—^Brown v. Brown, 80 S.E.2d 2, 89 
GaApp. 428. 

m.—Fitzgerald v. RevUle, 97 N’.E.2d 
610, 342 llLApp. 712. 

Mich.—Cook V. Vineyard, 289 N.W. 
181, 291 Mich. 875—Thirkill v. Kan¬ 
sas City Life Ins. Co., 270 N.W. 
797, 278 Mich. 688. 

Mo.—^Price v. Schnitker, 239 S.W.2d 
296, 861 Ma 1179—West v. St Louis 
Public Service Co., 236 S.W.2d 
308, 361 Mo. 740—Wright v. Mc¬ 
Donald, 238 S.W.2d 19, 361 Mo. 1— 
Rath V. Knight, 66 S.W.2d 682— 
White V, Hasburgh, App., 124 S.W. 
2d 560. 

Neb.—Seebrock v. Fedawa, 46 N.W. 
650, 80 Neb. 424, reheard 60 N.W. 
270, 83 Neb. 413, 29 Am.S.R. 488. 
Wash.—Smith v. Bratnober, 62 P.2d 
455, 188 Wash. 244. 

Vse of different language 
The giving of more than one in¬ 
struction in different words, cover¬ 
ing the same question, was not preju- 
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dicial.—Reah v. Jupin, 206 P.2d 558, 

68 Ariz. 335. 

84. Ill.—May v. Marty, 66 N.E.2d 
640, 323 IlLApp. 656. 

85. Ill.—^May v. Marty, supra. 

BS, Ill.—^Kaplan v. Stevens Hotel 
Corp., 54 N.E.2d 645. 822 BLApp. 
697. 

64 C.J. p 653 note 18. 

87. Ill.—Cohen v. Weinstein, 231 
IlLApp. 84. 

64 C.X p 653 note 19. 

Bepetltion of quoted words or phras¬ 
es h^ proper 

Mo.—^Bain v. Missourl-Kansas-Texas 
R. Co., App., 141 S.W.2d 577. 

88. Ill.—^Lotspiech v. Continental Il¬ 
linois Nat Bank & Trust Co. of 
Chicago, 45 N.E.2d 530, 816 ULApp. 
482. 

64 C.J. p 658 note 20. 

89. Mo.—^Murphy v. Fidelity Nat 
Bank & Trust Co., 49 S.W.2d 668, 
226 Mo.App. 1181. 

64 C.J. P 658 note 21. 

90. Ky.—Wiltshire's Adm'x v. Kis- 
ter, 160 S.W. 743, 156 Ky. 168. 

91- Ill.—Teague v. Hazelwood, 110 
N.E.2d 703, 349 IlLApp. 392— 

Schacht V. Elliott, 102 N.B.2d 760, 
345 IlLApp. 302—Chism v. Decatur 
Newspapers, 91 N.E.2d 114, 340 IlL 
App. 42—^Ryan v. Rist 88 N.E.2d 
896. 339 HlA-pp. 140—Alexander v. 
Sullivan, 78 N.E.2d 833, 334 ULApp. 
42—Wm. Wrigley, Jr. Co-, v. Stand¬ 
ard Roofing Co., 59 N.E.2d 610, 326 
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obviously did not affect the verdict.®* 

§ 335. Length and Number 

Generally, the court should avoid the giving of long 
and numerous Instructions; and, while brevity In In¬ 
structions Is desirable^ it has been held that the mere 
length or number of instructions will not, without more, 
vitiate them. 

It is necessary to any useful effect they may have 
on the minds of jurors that instructions should be 
as few, short, and pointed, as may consist with the 
object of giving clear ideas to the jury of the 
main points of law governing the case as applied 
to the facts.^3 Therefore, it is generally held that 


the court should ordinarily avoid the giving of long 
and numerous instructions,®^ because such instruc¬ 
tions do not enlighten the minds of the jurors on the 
issues submitted, but tend rather to mislead and 
to introduce confusion,®^ to invite error,®® and to 
lead to needless repetition.®*^ The practice is fur¬ 
ther objectionable as increasing the labor or burden 
of both the trial and reviewing courts.®® 

While brevity in instructions is desirable,®® it has 
been held that the mere length of instructions will 
not, without more, vitiate them.i Similarly, while 
it is better practice that instructions should be few 
in number,® the mere number of instructions will 


HLApp. 210—iKavaiiaugh r. Wash- 
bum. 60 N.B.2d 761, 320 IlLApp. 
250. appeal denied 66 N.S.2d 420. 
387 Ill. 204—Gullch v. Bwlng, 48 
N.B.2d 637, 318 IlLApp. 606. 

64 C.J. p 653 note 19 [a]. 

Preedom from oontrilmtory negU- 
genoe 

Giving of nineteen instructions for 
motorist which In seven different in¬ 
stances told jury in some form that 
pedestrian was required to be free 
from contributory negligence, which 
in seven instances told jury that pe¬ 
destrian must prove his case by a 
preponderance of the evidence, and 
Which in fourteen instances stated 
that jury, must find motorist not 
guilty or that pedestrian cannot re¬ 
cover, wsLS error.—^Baker v. Thomp¬ 
son. 86 K.B.2d 924, 337 IlLApp. 827. 
Xiurtriiotloiui held not erroneous 
ni.—Nelson v. McMahon, 106 N.B. 

2d 753, 347 IU.App. 315. 

Bepetltion held prejudicial 
Ill.—Gulich V. Ewing, 48 N.E.2d 637, 
318 nLApp. 506. 

92. III.—Geaholm v. Davis, 105 N.EL 
2d 796, 347 IlLApp. 73—Crow v. 
Blaser, 81 N.B.2d 742, 385 Ill.App. 
281. 

93. Ark.—Hanger v. Evins & Shinn, 
38 Ark. 834. 

94. Ark.—Goodin v. Boyd-Sicard 
Coal Co., 122 S.W.2d 548, 197 Ark. 
176. 

Colo.—Holt V. Mundell, 112 P.2d 1039, 
107 Colo. 373. 

nL—^Baker v. Thompson, 86 N.E.2d 
924, 337 IlLApp. 327—Reilly Tar & 
Chemical Corp. v. Dewis, 61 N.E.2d 
290, 826 IlLApp. 84—Chucklln v. 
Fleming, 65 NJS.2d 689, 828 IlLApp. 
362—Gullch V. Ewing, 48 N.H.2d 
537, 318 niJLpp. 606—Reilly Tar & 
Chemical Corp. v. Lewis, 38 N.E.2d 
798, 312 I11JV.PP. 664—Peterson v. 
Cochran A McCluer Co., 81 N.E.2d 
826, 308 IlLApp. 348—Smith v. Il¬ 
linois Power Co., 279 Ill.App. 605— 
Whltely V. Bartlett, 270 Ill.App. 
602—Schluraff v. Shore Line Mo¬ 
tor Coach Co., 269 IlLApp. 669— 
Chicago City R. Co. v, Enroth, 113 
JOlApp. 285. 


Mo.—^Mavrakos v. Mavrakos Candy 
Co., 223 S.W.2d 383, 359 Mo. 649— 
Lloyd V. Alton R. Co., 175 S.W.2d 
819, 351 Mo. 1156. 

Ohio.—^Boenke v. Cincinnati St Ry. 
CO., 10 N.B.2d 232, 56 Ohio App. 
227. 

Ya.—Savage v. Nute, 28 S.E.2d 133, 
180 Va. 394. 

64 C.J. p 653 note 25. 

InstmetloiLS held erroneous for undue 
prolixity 

HL —Walton V. Greenberg Mercantile 
Corp., 116 N.E.2d 197, 1 IlLApp.2d 
99—Signa v. AJlluri, 113 N.E.2d 476, 
861 IlLApp. 11. 

Where issues are few and simple, 

a trial court Is justified in refusing 
to give a multiplicity of instructions. 
—Mavrakos v. Mavrakos Candy Co., 
223 S.W.2d 383, 359 Mo. 649. 

95. ni. —May V. Marty, 66 N.B.2d 
640, 328 IlLApp. 656—Gullch v. 
Ewing, 48 N.B.2d 637, 818 IlLApp. 
506—Piper v. Speroni, 47 N.E.2d 
120, 817 IlLApp. 540—Delach v. 
Schuberth, 45 N.B.2d 198, 816 Ill. 
App. 462—Whitely v. Bartlett 270 
IlLApp. 602—Schluraff v. Shore 
Line Motor Coaxjh Co., 269 IlLApp. 
669. 

Ind.—Pfisterer v. Key, 33 N.B.2d 880, 
218 Ind. 621. 

Mo.—^Mavrakos v. Mavrakos Candy 
Co.. 228 S.W.2d 883, 859 Mo. 649. 
Ya.—Savage v. Nute, 23 S.E.2d 138, 
180 Ya. 394. 

64 C.J. p 658 note 26. 

Xastruotioua held not misleading or 
oonfnslng 

Mo.—^Hunz V. Munzlinger, 242 S.W.2d 
536 —Young v. Missouri-Kansas- 
Texas R. Co„ 100 S.W.2d 929— 
Keith V. Kansas City, App., 118 S. 
W.2d 513. 

96. Ind.—^Bmry v. Beaver, 137 N.E. 
65, 192 Ind. 471. 

97- Ind.—Emry v. Beaver, supra. 

98. 111.—Adams v. Smith, 58 Ill. 417 
—^Reinmueller v. Chicago Motor 
Coach Co., 93 N.E.2d 120, 341 lU. 
APP. 178. 

99. Mo.—Prince t. Kansas City 
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Southern Ry. Co., 214 S.W.2d 707, 
858 Mo. 393. 

64 C.X p 653 note 80. 
luBtruotions held too long 
Mo.—Cade v. Atchison, T. & S. F. 
Ry. Co., 266 S.W.2d 366—^Prince 
V. Kansas City Southern Ry. Co., 
214 S.W.2d 707, 368 Mo. 393— 
Pollard V. J. J. Newberry Co., App., 
228 S.W.2d 398. 

64 C.J. p ‘653 note 30 [c]. 

1. Mo.—^Lindquist v. Kansas City 
Public Service Co., 169 S.W.2d 366, 
350 Mo. 905—^Rowe v. Missouri- 
Kansas-Texas R. Co., 100 S.W.2d 
480, 339 Mo. 1145, certiorari de¬ 
nied Missouri-Kansas-Texae R. Co. 

V. Rowe, 67 S.Ct 671, 800 XJ.S. 
680, -81 L.Ed. 884—^B. P. Drew & 
Co. V. Brooks Supply Co., App., 243 
S.W.2d 621—^Lineker v. Missouri- 
Kansas-Texas R. Co., App., 142 S. 

W. 2d 86*6—White v. Hasburgh, 
App., 124 S.W.2d 660. 

64 C.J. p 654 note 31. 

XnstruotLons held not too long 
Ark.—Glem v. Williams, 222 S.W.2d 
800, 216 Ark. 705. 

Mo.—^Lindquist v. Kan<sas City Pub¬ 
lic Service Co., 169 S.W.2d 366, 
850 Mo. 905—^Bain v. Missouri-Kan- 
sas-Texas R. Co., APP.* 141 S.W.2d 
677. 

64 C.J. p 654 note 81 [e]. 

Time consumed in instructing jury 
is immaterial, if charge is clear, 
fairly discusses issues, and correct¬ 
ly applies law.—Nix v. Heald, 203 
P.2d 847, 90 Cal.App.2d 728. 

8. Ill.—Stollery v. Sprague, 22 N.B. 

2d 276, 801 IlLApp. 209. 

64 C.J. p 654 note 82. 

XUstruotlonji held too numeirous 

(1) Where trial of action by pe¬ 
destrian, who was struck by truck, 
against truck driver, took only one 
day, and issues were relatively sim¬ 
ple, truck driver was not justified in 
burdening court with twenty-three 
instructions.—Teague v. Hazelwood, 
110 N.E.2d 703, 849 IlLApp. 392. 

(2) Court erred in giving. twenty- 
five Instructions on behalf of de¬ 
fendants and but four instructions 
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not alone vitiate them.® As a result, where instruc¬ 
tions, although numerous, are not duplications, the 
giving thereof is not an abuse of the privilege of 
the party on whose behalf they were given to sub¬ 
mit his theory under appropriate instructions.^ 

The length and number of instructions will not 
vitiate them where they are otherwise clear and un¬ 
derstandable.® Consequently, it has been held that 
an instruction which submits the law of the case 
with reasonable clearness and propriety is not er¬ 
roneous, even though too fulsome in detail and 
prolix in style.® It is not required that instructions 
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which presumably favor one party equal or counter¬ 
balance the number of instructions which presum¬ 
ably favor the opposing party.*^ 

§ 336. Argumentative Instructions 

Generally, It Is error to give an Instruction which Is 
argumentative In character; and It Is proper for the 
court to refuse such an Instruction. 

The oflGice of instructions is to inform the jury 
of legal principles pertinent to the facts, not to argue 
cause;® and, as a general rule, it is error to give 
an instruction which is argumentative in charac¬ 
ter,® the tendency of such instructions being to 


for tplaintiffs.—^Lantz v. Dortmaji, 68 
N.B.2d 922, 324 Ill.App. 564. 

(3) In action for death of minor 
pedestrian struck by approaching 
automobile while walking on left 
edge of highway, over sixty instruc¬ 
tions were too many.—^Pfisterer v. 
Key. 33 N.B.2d 330, 218 Ind. 521. 

(4) Other instructions held too 
numerous see 64 C.J. p 654 note 32 
Cf]. 

xmmber of instruotioiui held not U3U 
reasonable 

Ill.—^Petrosky v. Great Atlantic & 
Pacific Tea Co., 106 N.B.2d 128, 346 
Ill.App. 470—^Rockwood v. An¬ 
drews, 103 N.E.2d 663, 345 Ill.App. 
451. 

Ind.—Guardian Life Ins. Oo, of 
America v. Barry, 32 K.B.2d 699, 
109 Ind.App. 286. 

Mo.—^Baln v. Missouri-Kansas-Texas 
K. Oo„ App., 141 S.W.2d 677. 
Xnstxuctlons tendered at party’s 
risk 

Party tenders a multitude of in¬ 
structions, Including many peremp¬ 
tory ones, at his own risk in event 
the case is reviewed.—‘Wilson v. 
Bsch, 106 N.B.2d 318, 346 IlLApp. 
466. 

Trial court has discretion to deters 
mine how many Instructions should 
be given with respect to each liti¬ 
gant's theory.—Cantrill v. American 
Mail Line, 267 P.2d 179, 42 Wash.2d 
690. 

3. Ill.—Stollery v. Spraguie, 23 N, 
E.2d 276, 301 nLApp. 209. 

64 C.J. p 654 note 83. 

4. Ark.—Gill v. Whiteslde-Hemby 
Drug Co.. 122 S.W.2d 697. 197 Ark. 
425. 

5. Mo.—Bowe v. Missouri-Kansas- 
Texas R. Co., 100 S.W.2d 480. 339 
Mo. 1145, certiorari denied Mis¬ 
souri-Kansas-Texas H. Co. V. 
Rowe. 67 act. 671, 800 U.a 380. 
81 L.Bd. 884. 

64 C.J. p 664 note 84. 

6 . Ky.—^London & Provincial Marine 
& Fire Ins. Co. of London, Eng¬ 
land. V. Mullins, 105 S.W.2d 1057, 
263 Ky. 814. 


7. Cal.—^Bates v. Newman, 264 P.2d 
197, 121 Cal,App.2d 800. 

ICnstmotioiui held not erroneous 
(1) Error could not be predicated 
on fact that trial court had given six 
instructions stating under what con¬ 
ditions jury might find for defend¬ 
ant while giving only one instruc¬ 
tion as to when they might find for 
plaintiff and against defendant.— 
Bates V. Newman, supra. 

<2) Trial court did not commit er¬ 
ror in giving twenty-five instructions 
in behalf of defendant while giving 
only eight instructions in behalf of 
plaintiff.—^Peterson v. Cochran & 
McCluer Co., 81 N.B.2d 826, 808 IlL 
App. 343. 

8. Ind.—^Luke v. Scott, 187 N.B. 63. 
98 Ind.Ai)p. 16. 

64 C.J. p 666 note 87. 

Purpose of Instructions see supra § 
266. 

Charges on abstract principles 
should not be argumentative towards 
either side of the case.—^Huckabee v. 
Grace, 173 S.E. 744, 48 Ga.App. 621. 

9. TJ.S.—State Auto. Mut. Ins. Co. 
of Columbus, Ohio v. York, C.C,A. 
N.C., 104 P.2d 730, certiorari de¬ 
nied 60 S.Ct. 120, 308 U.S. 691. 84 
L.Ed. 495. 

Cal.—^BUcks V. Ocean Shore R. R.. 117 
P.2d 860, 18 Cal,2d 773. 

Conn.—^Ladd v. Burdge, 43 A.2d 762, 
132 Conn. 296—^Tuckel v. City of 
BCartford, 172 A. 222, 118 Conn. 834. 
Ill.—Townsend v. Chicago Transit 
Authority, 116 N.B.2d 170, 1 Ill. 
App.2d 77—Kanter v. 0'Bto.ra, 99 
N,B.2d 891, 343 IlLApp. 463— 

Schneff v. Mirring, 39 •N.E.2d 362, 
329 IlLApp. 611—Gunn v. Meyer, 
267 IlLApp. 592. 

Kan.—Kerby v. Hiesterman, 178 P. 

2d 194, 162 Kan. 490. 

Minn.—^Erickson v. Northern Minn. 
Nat Bank of Duluth, 50 N.W.2d 
489. 235 Minn. 232. 

Miss.—Gulf, M. & N. R. Co. v. Wel- 
dy. 8 So.2d 249, 193 Miss. 59. 144 
A.L.R. 930. 

Mo.—Cade v. Atchison. T. & S. F. Ry. 
Co., 265 S.W.2d 336—^Mavrakos v. 
Mavrakos Candy Co.. 223 S.W.2d 

877 


383, 859 Mo. 649—^Trower v. Mis¬ 
souri-Kansas-Texas R. Co., 184 S. 
W.2d 428, 363 Mo. 767. 

Ohio.—^Ribarin v. Kessler, 70 N.B.2d 
107, 78 Ohio App. 289. 

Tex.—St Louis, B. & M. Ry. Co. v. 

Zamora, Civ.App., 110 S.W.2d 1242. 
$4 C.J. p 655 note 83. 

Giving undue prominence to partic¬ 
ular matters as constituting an ar¬ 
gumentative instruction see infra 
^ S 840. 

XhstmctLons held argumentative 

(1) In general. 

m.—Teague v. Hazelwood, 110 N.E. 
2d 708, 849 IlLApp. 392—Chapman 
V. Gulf, M. & 0. R. Co., 86 N.E. 
2d 662, 887 Ill.App. 611—Wallace 

V. Parnell, 28 N.B.2d 569, 306 IlL 
App. 310—McMahan v. Daugherty, 
21 N.B.2d 60, 300 HlJLpp. 616. 

Miss.—^Edwards v. Edwards, 11 So. 
2d 450, 193 Miss. 889—Eagle Cotton 
Oil Co. V. Pickett, 166 So. 764, 175 
Miss. 577. 

Mo.—Stupp V. Fred J. Swalne Mfg. 
Co., 229 S.W.2d 681—Stumpf v. 
Panhandle Eastern Pipeline Co., 
189 .S.W.2d 223, 854 Mo. 208—Wien¬ 
er V. Mutual Life Ins. Oo. of New 
York, 179 S.W.2d 39, 862 Mo. 673 
—Fowlkes V. Stephens, 114 S.W.2d 
997, 342 Mo. 247—Greenwood v. 
Bridgeways, Inc., App., 248 S.W.2d 
111—Cameron v. Small, App., 175 
S.W.2d 177, affirmed. Sup., 182 S. 

W. 2d 566—^Boehm v. Acacia Mut 
Life Ins. Co., App., 119 B.W.2d 976 
—Cunningham v. Kansas City Pub¬ 
lic Service Co., 77 S.W.2d 161, 229 
Mo.App. 174—^Henry v. Missouri 
Ins. Co., Ap^p., 68 S.W.2d 852. 

Tex.—^H. R Butt Grocery Oo. v. John¬ 
son, Civ.App., 226 S.W.2d 601, re¬ 
fused no reversible error. 

64 C.J. p 665 note 38 [a]. 

(2) Charge, which unduly stressed 
contentions of defendant over those 
of plaintiff by stating defendant's 
contentions, and law applicable there¬ 
to, more fully.—Wilson v. Harrell, 
76 S.R2d 436, 87 Ga.App. 798. 

(8) Charge stating every conten¬ 
tion of plaintiff, without stating any 
contentions of defendant.—Wells v. 
Steinek, 176 S.R 42, 49 GaJLpp. 482. 
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lead the court to invade the jury’s function of | determining the weight, probative effect, and suffi- 


(4) Charge containing lengthy de¬ 
tail of facts relating to revocation 
of will.—^Baucnm v. Harper, 168 S. 
B, 27, 176 Oa. 296. 

(5) Instructions on burden of 
proof.—Star Service & Petroleum Co. 
V. Short, 100 N.E.2d 664, 344 IlLApp. 
280—Chism v. Decatur ITewspapers, 
91 N.B.2d 114, 340 IlLApp. 42—Alex¬ 
ander V. Sullivan, 78 N.E.2d 333, 334 
Hl.A'pp. 42. 

Mo.—^Bobert v. New Tork Cent. B. 
Co., App., 122 S.W.2d 1. 

(6) Instruction that a particular 
rule of law was binding.—^Murphy v. 
Kumler, 100 N.E.2d 660. 344 IlLApp. 
287—^Parker v. Peoria Transp. Co., 
86 N.B.2d 862, 338 IlLApp. 210. 

(7) Instruction admonishing jury 
as to duties.—^Byan v. Bist, 88 N.B. 
2d 896, 339 IlLApp. 140. 

(8) Instructions that before plain¬ 
tiff could recover he must prove he 
was “actually’* in exercise of due 
care and that his alleged injuries 
“really” existed.—^Alexander v. Sul¬ 
livan, 78 N.E.2d 333, 334 IlLApp. 42. 

(9) Instruction on insane delu¬ 
sion.—^Prichard v. Kitchen, Ky., 242 
S.W.2d 988. 

(10) Instruction which falls to hy¬ 
pothesize a factual situation In a 
plain and simple manner and gives 
undue prominence to certain evidence. 
—^Douglas V. Twenter, Mo., 269 S.W. 
2d 363. 

(11) Instruction in malicious pros¬ 
ecution case authorizing jury to con¬ 
sider fact of plaintiff’s acquittal on 
question whether prosecution, insti¬ 
tuted by indictment, was without 
probable cause,—^Dawes v. Starrett, 
82 S.W.2d 43, 336 Mo. 897. 

(12) Instruction commenting on 
emergency created by fact that lights 
of automobile went out.—^Morris v. 
Fitzwater. 210 P.2d 104, 187 Or, 191. 

(13) Instruction that jury might 
consider matters of common and gen¬ 
eral knowledge.—^Phoenix Befining Co. 
V. Tips, 81 S.W.2d 60, 125 Tex. 69, 

(14) Instruction submitting more 
than forty questions.—Prince v. Kan¬ 
sas City Southern By. Co., 214 S.W. 
2d 7(^7, 358 Mo. 393. 

Xnstzuetions not improper as argu¬ 
mentative 
(1) In general. 

Cal.—^Beed v. Simpson, 196 P.2d 896, 
32 C!aL2d 444—Combs v. Los An¬ 
geles Ry. Corp., 177 P.2d 293, 29 
Cal.2d 606—^Pord v. Carew & Eng¬ 
lish, 200 P.2d 828, 89 CaLApp.2d 
199. 

Ga.—Ealy v, Tolbert, 78 S.E.2<1 26. 
210 Ga. 96—^Boseman v. Wright, 76 
S.B.2d 7, 209 Ga. 748—Moore v. 
Mauldin, 36 S.E.2d 511, 199 Ga. 780 
—^Plrst Nat. Bank of Cornelia v. 
Kelly, 10 S.E.2d 66, 190 Ga. 603— 


—^Lester v. Baxter, 191 S.B. 429, 
184 Ga. 368, 111 A.L.R. 493—Bell 
V. Bell, 172 S.B. 566, 178 Oeu 226— 
Morton v. Wallace, 171 S.B. 720, 
177 Ga. 856—^Hogg v. First Nat. 
Bank of West Point, 62 S.E.2d 634, 
82 Ga.App. 861—Christian v. Smith, 
51 S.E.2d 867, 78 Ga.App. 603— 
Porter v. Southern By. Co., 40 S. 
E.2d 438, 74 GaApp. 646—^Progres¬ 
sive Life Ins. Co. v. Archer, 37 
S.E.'2d 713, 73 Ga.A-op. 639—Wood¬ 
land Hills Co. V. Coleman, 36 S. 
E.2d 826, 73 Ga.App. 409—Hall 
Bros. Hatchery v. Hendrix, 33 S. 
B.2d 370, 72 Ga.App. 137—Nleuw- 
straten v. Atlantic Coast Line B. 
Co., 29 S.E.2d 666, 70 GaApp. 800 
—Kingo V. Dodson, 26 S.B.2d 664, 
69 Ga.App. 673—^Liverpool & Lon¬ 
don & Globe Ins. Co. v. Stuart, 
19 S.E.2d 822, 67 Ga.App. 184— 
American Fidelity & Cas. Co. v. 
McWilliams, 191 S.B. 191, 66 Ga 
App. 658—^Pollard v. Gorman, 182 
S.E. 678, 62 GaApp. 127—^Ham- 
montree v. Moreland, 179 S.B. 166, 
60 GaApp. 623—Georgia Power 
Co. V. Whitlock, 174 S.E. 162, 48 
GaApp. 809. 

Ill.—^Town of Little Mackinaw v. 
Chism, 101 N.E.2d 866, 344 Ill. 
App. 682—Selman v. Midwest Haul¬ 
ers, 33 N.B.2d 140, 309 IlLApp. 154. 
Mich.—^Hanover Fire Ins. Co. of New 
Tork V. Furkas, 256 N.W. 381, 267 
Mich. 14. 

Mo.—Douglas V. Twenter, 259 S.W. 
2d 353—Wilcox v. Coons, 241 S.W. 
2d 907, 362 Mo. 381—^Binderknecht 
V. Thompson, 220 S.W.2d 69, 369 
Mo. 21—Welch v. Thompson, 210 
S.W.2d 79, 357 Mo. 703—Duncan v. 
St Louis Public Service Co., 197 
S.W.2d 964, 366 Mo. 733—Lankford 
V. Thompson, 189 S.W.2d 217, ’354 
Mo. 220—^Whittle v. Thompson, 179 
S.W.2d 22, 352 Mo. 637—Atchison 

V. Weakley, 169 S.W.2d 914, 350 Mo. 
1092—Goodwin & McDowell Motor 
Co. V. St. Clair Auto. Finance Co., 
App., 253 S.W.2d 643—^Lindsay v. 
Evans, App., 174 S.W.2d 390—iOou- 
gan V. Thompson, 150 S.W.2d 518, 
237 Mo.App. 619—Krug v. Mutual 
Life Ins. Oo. of New York, 149 S. 

W. 2d 393, 235 Mo.App. 1224—Van 
Houten v. Kansas City Public 
Service Co., 122 S.W.2d 868, 233 
Mo.App. 423—^Loduca v. St. Paul 
Fire & Marine Ins. Co., App., 106 
S.W.2d 1011—^Bilsky v. Sun Ins. 
Office, Limited, of London, Eng¬ 
land, App., 84 S.W.2d 171—Van 
Orman v. J, C. Penney Co., App., 
60 S.W.2d 409. 

Okl.—^Thomas v. Lewman, 120 P.2d 
341, 190 Okl. 87. 

Or.—McKinnon v. Chenoweth, 166 P. 
Dwight V. Acme Lumber & Sup¬ 
ply Co., 6 S.E.2d 686, 189 Ga 473 
2d 944, 176 Or. 74—Bronkey v. Ol¬ 
son, 28 P.2d 243, 145 Or. 662. 
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Utah.—Olsen v. Warwood, 266 P.2d 

726. 

64 C.J. p 656 note 88 [b]. 

(2) Charge that law imposed on 
defendant duty to have exercised 
ordinary care and diligence in the 
loading, charging, and handling of 
gas tanks.—^Taylor v. Atlantic Co., 
70 S.E.2d 391, 85 GaApp. 863. 

C3) Charge that depositions of de¬ 
fendant should be considered with 
same force as if defendant had been 
present and testified.—^Lester v. Bax¬ 
ter, 191 S.B. 429, 184 Ga 368, 111 
A.L.R. 493. 

(4) Charge that it was impossible 
to produce evidence as to amount 
of money necessary to compensate 
for pain and suffering and that 
amount would be such as in con¬ 
sciences of enlightened and Impartial 
jurors plaintiff should recover.— 
American Fidelity & Cas. Co. v. Mc¬ 
Williams, 191 S.E. 191, 66 GaApp. 
658. 

(6) Charge to effect that manufac¬ 
turers of food and drink are not in¬ 
surers of their products but must 
exercise ordinary care in preparation 
and distribution to the trade.—Cole 

V. Pepsi-Cola Bottling Co., 16 S.E.2d 
643, 66 GaApp. 204. 

(6) Charge with respect to mean¬ 
ing of “accidental” as used in double 
Indemnity provisions of life policy. 
—Green v. Metropolitan Life Ins. Co., 
21 S.E.2d 466, 67 GaApp. 620. 

(7) Instruction that common car¬ 
rier of passengers for hire is bound 
to exercise extraordinary care and 
diligence in transportation of its pas¬ 
sengers, defining “extraordinary dili¬ 
gence,” and telling jury that absence 
of such diligence is slight neglect— 
Georgia Stages v. Young, 35 S.E.2d 
652, 73 GaApp. 2. 

(8) Instructing jury that Insane 
delusion shown was not ground for 
invalidating will.—^In re Evans’ Es¬ 
tate, 277 N.W. 893, 283 Mich. 275. 

(9) Instruction itemizing number 
of facts and telling jury they might 
infer motorist’s negligence unless 
jury found from other facts that 
accident was not due to motorist’s 
negligence.—Vesper v. Ashton, 118 S. 

W. 2d 84, 233 Mo.App. 204. 

(10) Instruction that if facts stat¬ 
ed therein were found to be true they 
authorized verdict for plaintiffs.— 
Fowler v. Missouri, K & T. R. Co., 
84 S.W.2d 194, 229 Mo.App. 661. 

(11) Instruction that the fact of 
injury was no evidence of negligence. 
—Mueller v. Schien, 176 S.W.2d 449, 
352 Mo. 180. 

(12) Instruction that when the law 
permits damages, it seeks to give fair 
compensation for injury done.—CaJla- 
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ciency of the evidence and the inferences of fact to 
be drawn therefrom,and to constitute an unfair 
comment on the testimony.!! 

An instruction, however, will not be held argu¬ 
mentative merely because it suggests a method of 
consideration where the jury are cautioned to act 
on their own recollection of the evidence!^ or be¬ 
cause it is to some extent subject to criticism as a 
lecture to the jury.!3 The repetition of a proposi- 


TRIAL § 336 

tion in different instructions may be of such char¬ 
acter as to be in the nature of an argument,!4 and 
while it has been held that an instruction is not 
improper as being argumentative merely because it 
contains unnecessary repetition,!® there is also au¬ 
thority to the contrary.!® 

It is proper to refuse an argumentative instruc¬ 
tion,!*^ even though it may state a correct proposi- 


way V. Pickard, 23 S.E.2d 564, 68 
GeuApp. 637. 

(13) Instruction to efCect that mo¬ 
torist could not be held guilty of 
contributory negligence unless his 
negligence formed part of cause that 
produced colli-sion.—^Meredith v. Ter¬ 
minal R. R. Ass'n of St. Louis, Mo. 
App., 267 S.W.2d 221. 

(H) In suit to cancel deed for 
fraud, charging statute on fraud by 
suppression of truth.—^Morton v. 
Wallace, 171 S.R 720, 177 Ga. 856. 

(16) Where instructions given cor¬ 
rectly stated law and were necessary 
In order that jury might have clear 
understanding of their duty in de¬ 
ciding issue.—CJartwrlght v. Grand 
Trunk Western R. R., 284 NW. 727, 
288 Mich. 316. 

10. Wis.—WoliE V. Carstens, 134 N. 
W. 400, 148 Wis. 178. 

11. XJ.S.—Sacramento Suburban 
Fruit & Land Co. v. Handler, C.C. 
ACal., 41 F.2d 511, certiorari de¬ 
nied 218 S.Ct 79, 282 XJ.S. 874, 75 
L.Ed. 772. 

la. XJ.S.--Calcutt V. Gehrig, aC.A 
Tenn., 271 P. 220. 

13. Mo.—Stolovey v. Fleming, 8 S. 
W.2d 832, 328 Mo. 623. 

14. Ga.—^Laney v. Barr, 6 S.E.2d 
99, 61 Ga.App. 145. 

Repetition generally see supra $ i834. 

15. Ga.—^Hogg V. First Nat. Bank 
of West Point, 62 S.E.2d 634, 82 
GcuApp. 861—^Laney v. Barr, 8 S. 
E.2d 99, 61 Ga.App. 145. 

16. Mich.—^Hayes v. Coleman, 61 N. 
W.2d 634, 338 Mich. 371—Resnik 
V. Trumbull-Chevrolet Sales Co., 
16 N.W.2d 723, 810 Mich. 214. 
BepetltloiLS refereiLoe, in instruc¬ 
tions, that under circumstances re¬ 
lated the jury “must find in favor 
of plaintiff” or “in favor of defend¬ 
ant” is Improper, under theory that 
it amounts to argument rather than 
fair discussion of law.—^Dodge v. San 
Diego Elec. Ry. Co., 208 P.2d 37, 92 
Cal.App.2d 759. 

17. U.S.—L. A. Wood & Co. v. Tay¬ 
lor, C.C.AGa.. 164 F.2d 648—Home 
Ins. Co. of N. Y. V. Tydal Co., C. 
C.A.Tex., 152 F.2d 309, rehearing 
denied 157 P.2d 861—Spelch v. 
Cromley, C.C.APa., 94 P.2d 643— 
Meyer v. U. S.. C.C.ALa., 66 P.2d 


609—^Felter v. Delaware & H. R. 
Corp.. D.C.Pa., 19 F.Supp. 862, af¬ 
firmed, C.C.A.. Delaware & H. R. 
Corp.. 98 P.2d 868. 

Ala.—Dorsey Trailers, Inc. v. Fore¬ 
man, 69 So.2d 459, 260 Ala. 141— 
Fuller V. Nazal, 67 So.2d 806, 269 
Ala. 598—Whitt v. Forbes, 64 So. 
2d 77, 2&8 Ala. 580—^Birmingham 
Elec. Co. V. Hardman, 48 So.2d 172, 
254 Ala. 274—^Lawrence v. Cran¬ 
ford, 44 So.2d 573, 253 Ala. 389— 
Smith V. Lilley, 41 So.2d 175, 252 
Ala. 425—^Kennedy v. Collins, 36 
So.2d 92. 250 AlfiL 603—Guy v. Lan¬ 
caster, 34 So.2d 499, 250 Ala. 287 
—^Merchants Nat. Bank of Mobile 
V. Cotnam, 34 So.2d 122, 260 Ala. 
816—^Ballard & Ballard Co. v. 
Jones, 21 So.2d 327, 246 Ala. 478— 
Inter-Ocean Cas. Co. v. Anderson, 
17 So,2d 766, 246 Ala. 534—Motor 
Terminal & Transp. Co. v. Millican, 
12 So.2d 96, 244 Ala. 39—Patrick 
V. Mitchell, 6 So.2d 889, 242 Ala. 
414—^Rountree v. Jackson, 4 So. 2d 
743, 242 Ala. 190—Southern Ry. 
Co. V. Norris, 2 So.2d 899, 241 Ala. 
386—^Francis v. Imperial Sanitary 
Laundry & Dry Cleaning Co., 2 So. 
2d 388, 241 Ala. 327-Western Un¬ 
ion Tel. Co. V. (}k>rman, 199 So. 
702, 240 Ala. 482—City of Birming¬ 
ham V. Wood, 197 So. 886, 240 Ala. 
138—Capital Motor Lines v. Loring, 
189 So. 897, 238 Ala. 260—Mobile 
Light & R. Co. V. Nicholas, 167 
So. <298, 232 Ala. 218—^Home Ins. 
Co. V. Livingston, 166 So. 66, 231 
Ala. 631—^Britling Cafeteria Co. v. 
Irwin, 169 So. 228, 229 Ala. 687— 
Alabama Power Co. v. Emens, 158 
So. 729, 228 Ala. 466—Johnson v. 
Louisville & N. R. Co., 148 So. 822, 
227 Ala. 103—^McClcdn v. Gilbert, 4 
So.2d 203, 30 Ala.App. 261—Sloss- 
Sheflleld Steel & Iron Co. v. Wil¬ 
lingham, 199 So. 16, 29 Ala.App. 
569, cause remanded on other 
grounds 199 So. 28, 240 Ala. 294— 
Hosey v. Meadows, 194 So. 861, 
29 Ala.App. 244. 

Ark.—Schlosberg v. Doup, 63 S.W.2d 
337, 187 Ark. 931. 

Cal.-r-Hicks v. Ocean Shore R. R., 117 
P.2d 860, 18 Cal.2d 773—^Laursen v. 
Tidewater Associated Oil Co., App., 
268 P.2d 104—^In re Hart’s Estate, 
236 P.2d 884, 107 C;al.App.2d 60— 
Roy V. Mission Taxi Co., 226 P. 
2d 920, 101 Cal.App.2d 438—Dodge 
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V. San Diego Elec. Ry. Co., 208 P. 
2d 37, 92 Cal.App.2d 759—Dodds 
V. Stellar, 175 P.2d 607, 77 Cal. 
App.2d 411—^Barker v. City of Los 
•Angeles, 135 P,2d 573, 67 CaLApp. 
2d 742—McNown v. Pacific Freight 
Lines, 122 P.2d 582, 50 C:al.App.2d 
221—Beck v. Sirota, 109 P.2d 419, 
42 Cal.App.2d 661—Nagamatsu v. 
Roher, 53 P.2d 174, 10 C!al.App.2d 
752—^Falasco v. Hulen, 44 P.2d 469, 
6 Cal.App. 2d 224—^Bonelli v. CJon- 
rad, 37 P.2d 137, 1 Cal.App.2d 660 
—Scandalis v. Jenny, 22 P.2d 646, 
132 Cal.App. 307—Simpson v. Stein- 
hoff, 21 P.2d 960, 131 CJal.App. 660. 
Colo.—Orebaugh v. People, 209 P.2d 
922, 120 Colo. 377. 

Ga.—Deraney v. Mays, 52 S.E.2d 711, 
206 Ga. 142—^Lefkoff v. Sicro, 6 S. 
B.2d 687, 189 Ga. 654, 133 A.L.R. 
788—Reliable Transfer Co. v. Ga¬ 
briel, 65 S.E.2d 679, 84 Ga.App. 54 
—^Melton V. Helms, 62 S.E.2d 663, 
83 GaApp. 71—^Hall v. Cassell, 52 
S.E.2d 639, 79 GaApp. 7—^Lane 
Drug Stores v. Brooks, 29 S.E.2d 
716, 70 Ga.App. 878—Western & 
A. R. R. V. Frazier, 16 S.E.2d 45, 
66 Ga.App. 276—Southern Ry. Co. 
V. DeFoor, 11 S.E.2d 922, 68 Ga. 
App. 660—^Atlantic Coast Line R. 
Co. V. Sperry Flour Oo., 11 S.E.2d 
809, 63 Ga.App. 611—New York 
Life Ins. Co. v. Thompson, 178 S. 
E. 389, 50 Ga.App. 413. 

Idaho.—Call v. City of Burley, 62 P. 

2d 101, 57 Idaho 58. 
m.—^Abrahamian v. Nickel Plate R. 
Co., 99 N.E.2d 163, 343 IllA.pp. 353 
—^Zydeck v. Chicago & N. W. Ry. 
Co., 77 N.E.2d 830, 3'33 IlLApp. 388 
—Bliss V. Knapp, 72 N.B.2d 666, 
881 IlLApp. 45—Marshall v. Cum¬ 
mings, 6'6 N.E.2d 488, 323 IlLApp. 
650—Selman v. Midwest Haulers, 
33 N.E.2d 140, 309 IlLApp. 164— 
Kovacs V. Richardson, 28 N.E.2d 
291, 306 IlLApp. 194—Blumb v. 
Getz, 18 N.E.2d 1019, 294 IlLApp. 
432. 

Ind.—Allman v. Malsbury, 65 N.B.2d 
106, 224 Ind. 177. 

Iowa.—^Newland v. G. McClelland & 
Son, 260 N.W. 229, 217 Iowa 668. 
Mich.-Seta v. Swain, 42 N.W.2d 842, 
327 Mich. 668. 

Minn.—Jenkins v. Jenkins, 19 N.W.2d 
389, 220 Minn. 216—James v. Chi¬ 
cago, St P., M. & O. Ry. Co., 16 
' N.W.2d 188, 218 Mina 333. 
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tion of law,^8 or is otherwise unobjectionahle 
and a request to instruct should not be argumenta¬ 
tive although based on a discussion in the opinion 
of a court of last resort .20 It is proper to refuse a 
requested instruction which is argumentative al¬ 
though the charge, considered as a whole, properly 
advises the jury as to the material issues in the 
case,2i although the court states that its charge is 
only for the purpose of suggesting a method of con- 
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sideration,22 and although the argument contained 
is a legitimate one.23 On the other hand, the 
giving of an argumentative instruction may not con¬ 
stitute prejudicial error,24 particularly where the 
instructions are free from other fault ;25 but the 
judgment will be reversed y^here argumentative 
instructions are of a character calculated to mis¬ 
lead the jury, 2 ® or if prejudice results,27 unless 


Miss.—^Metropolitan liife Ina. Co. v. 

Bvans, 184 So. 426, 183 Miss. 859. 
Mo.—Dohring v. Kansas City, 81 S. 
W.2d 943—^Frye v. Baskin. App., 
231 S.W.2d 630—Davis Const. Co. 
V. State Highway Commission, 
App., 141 S.W.2d 214—Cannon v. 
S. S. Kresge Co., 116 S.W.2d 669, 
233 Mo.App. 173—^Keene v. Far¬ 
ris, App., 67 S.W.2d 6*26. 

N.H.—^Menard v. Cashman, 56 A.2d 
156, 94 N.H. 428—Nason v. L.ord- 
Merrow Excelsior Co., 29 A.2d 464, 
92 N.H. 261. 

N.J.—^Lilley v. Florence Pipe Fotin- 
dry & Mach. Co.. 1 A-2d 460. 121 N. 
J.Law 147. 

Ohio.—Cincinnati St. Ry. Co. v. Kee- 
han. 186 N.R 812, 45 Ohio App. 75. 
Okl.—Leahy v. Monk, 19 P.2d 1077, 
162 Okl. 256. 

Or.—^Rauw v. Huling, 259 P.2d 99, 
199 Or. 48—^Bowles v. Creason. 78 
P.2d 324, 169 Or. 129—Winters v. 
BisaiUon, 54 P.2d 1169, 162 Or. 
578. 

Pa.—Stady v. Martocello, 40 A. 2d 694, 
156 Pa.Super. <493, 

Tenn.—Hager v. Hager, 13 TenmApp. 

23. 

Tex.—^Breeding v. Naler, Civ.App., 
120 S.W.2d 888, error dismissed. 
Va.—City of New York Ins. Co. v. 

Greene, 31 S.E.2d 268, 183 Va. 36. 
Wash.—^Forman v. Shields, 48 P.2d 
599, 183 Wash. 333—^Haines v. Pin- 
ney, 18 P.2d 496, 171 Wash. 568. 
W.Va.—^Adkins v. Raleigh Transit 
Co., 31 S.E.2d 776, 127 W.Va. 131. 
Wls.—Stelzner v. Boehme, 285 N.W. 
776, 231 Wis. 332. 

64 C.J, p 657 note 43, p '661 note 52. 

XnstniotioiiJi not ohjeotloaalble as ar¬ 
gumentative 

(1) In general. 

Ark.—^Reed v. Baldwin, 92 S.W.2d 
392, 192 Ark. 491. 

Ill.—^Fitzgibbons v. Rue, 97 N.B.2d 
584, 342 IlLApp. 712. 

64 C.J. p 657 note 43 [e]. 

(2) Where other instructions prop¬ 
erly defined negligence and ordinary 
care, Instruction that care reauired 
of drivers of motor vehicles was 
commensurate with dangers to be 
anticipated and injuries likely to re¬ 
sult from use of such vehicles, and 
that the more dangerous the vehicle, 
the greater the care required.—^Der- 
mott Grocery & Commission Oo. v. 
Kennedy, 85 S.W.2d 706, 191 Ark. 211. 


(3) Instructions hsnpothesizing va¬ 
rious facta which would defeat re¬ 
covery, where facts which would 
have authorized recovery had al¬ 
ready been hypothesized in the 
charge.—McGee v. Bennett, 33 S.E. 
2d 677, 72 Ga.App. 271. 

(4) Instructions placing burden of 
proving issues of negligence on plain¬ 
tiff, a bus passenger.—^Lindquist v. 
Kansas City Public Service Co., 169 
S.W.2d 3*66, 350 Mo. 905. 

(5) Instruction in behalf of de¬ 
fendant which Joined issue with 
plalntllTs theory and which was con¬ 
verse of plaintifTs Instructions.— 
Woods V. Southern Ry. Co., Mo., 73 
S.W.2d 874. 

Deletion of portion of instruction 

(1) The argumentative portion of 
a requested Instruction may be delet¬ 
ed.—McGirl V, Wlltz, Mo.App., 148 S. 
W.2d 822. 

(2) In action for personal inju¬ 
ries sustained in automobile colli¬ 
sion at street intersection, deletion 
of portion of instruction stating 
plaintiff **will not be heard to say 
that she did not see the truck, but 
she is charged with having seen 
it as a matter of law,” was proper 
because it was argumentative.—^Men- 
ser V. Danner, 240 S.W.2d >652, 219 
Ark. 130. 

18. Ala.—Whitt V, Forbes, 64 So.2d 
77, 258 Ala. 680. 

Ga.—Lefkoir v. Sicro, 6 S.B.2d 687, 
189 Ga. 664, 133 A.L.R. 738. 

Tenn.—^Hager v. Hager, 13 Tenn.App. 
23. 

64 C.J. p 660 note 44, p 661 note 48. 

19. Colo.—^McCormick v. Parriott, 80 
P. 1044, S3 Colo. 382. 

20 . Ga.—^Flemister v. Central Geor¬ 
gia Power Co., 79 S.B. 148, 140 Ga. 
511. 

64 C.J. p 660 note 45. 

2 L Colo.—^McCormick v. Parriott, 80 
P. 1044, 83 Colo. 382. 

22. TJ.S. — Calcutt V. Gerlg, C.C.A. 

Tenn., 271 F. 220. 

64 C.jr. p 661 note 61. 

28. Cal.—^In re Clarkes Estate, 181 
P. 639, 180 Cal. 396—Roy v. Mis¬ 
sion Taxi Co., 225 P.2d 920, 101 
Cal.App.2d 438. 

24. Ala.—Sawyer v. Stanley, 1 So.2d 
21, 241 Ala. 89. 
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Cal.—^Roy v. Mission Taxi Co., 225 
P.2d 920, 101 Cal.App.2d 438. 

64 C.J. p 660 note 46. 

Axgamentative l&stmotions held not 
grounds for reversal 
(1) Charges requested by railroad 
with respect to liability if engineer 
discovered deceased on tracks in 
front of train when it was too late 
for engineer to prevent train com¬ 
ing in contact with deceased could 
have been refused as argumentative, 
but giving of charge was not revers¬ 
ible error.—^Kendrick v. Birmingham 
Southern R. Co., 48 So.2d 320, 254 
Ala. 313. 

C2) Charging at request of will 
contestant that if beneficiary and 
husband had stated that there was 
no will, and that they knew noth¬ 
ing of a will, and that they did not 
know of anyone that had witnessed 
a will, that such were contradictory 
statements and were material, and 
could be considered in determining 
the weight to be given the evidence, 
was not ground for reversal although 
charge was argumentative.—Sawyer 
V. Stanley, 1 So.2d 21, 241 Ala. 89. 

(3) Charging at request of will 
contestant that circumstances su]> 
rounding execution, keeping, and dis¬ 
covery of purported will were to 
be taken as material evidence in 
considering whether purported will 
was signed by testator as testified 
to by attesting witnesses, was not 
ground for reversal although charge 
was argumentative.—Sawyer v. Stan¬ 
ley, supra. 

(4) Charging at request of will 
contestant that burden was on pro¬ 
ponent to satisfy Jury reasonably 
from the evidence that signature 
of testator on purported will was 
genuine and that, if jury were in 
doubt, a verdict should not be ren¬ 
dered admitting document to probate, 
was not ground for reversal although 
charge was argumentative.—Sawyer 
V. Stanley, supra. 

25. Ala.—Bell v. KendaU, 8 So. 492, 
93 Ala. 489. 

64 C.J. p 660 note 47. 

26. Ala.—Cothran v. Moore, 1 Ala. 
423. 

Conn.—^Tuckel v. City of Bta.rtford, 
172 A. 222, 118 Conn. 884. 

27. Ark.—Corpus Juris cited la 
Chicago* R. L & P. Ry. Co. v. Ca- 
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the harmful effect is removed by other instruc- 
tions.28 

§ 337. Reading from Statutes, Ordinances, 
Reported Cases, or Authorities 

a. Statutes 

b. Ordinances 

c. Reported cases 

d. Authorities 


a. Statutes 

As a general rule It Is not erroneous for the court to 
read statutes In Its Instructions where the statutes reac^ 
are pertinent, Justified by the evidence, confined to the 
issues, and not misleading. 

As a general rule, in the absence of a statutory 
prohibition, it is not erroneous for the court to 
read statutes in its instructions^^ if the statutes so 
read are pertinent,30 and if the statutes so read 


pie, 1T9 S.W.2d 161, 158. 207 Ark. 
62. 

Conn.—^Ladd v. Burdgre, <43 A-2d 762, 
132 Conn. 296. 

64 C.J. 'p 661 note 55. 

28. Ill.—Wabash Ry. Co. v. Perkins, 
137 ni.App. 514, affirmed 84 !N‘.E. 
677, 233 111. 468. 

29. U.S.—^Terminal R. Ass'n of St. 
Louis V. Pitzjohn, C.C.AMo., 165 
F.2d 473, 1 AL.R.2d 290—Pryor 
V. Strawn, aC.A.Neb., 73 P.2d 696. 

Ark.—^Tllghman v. Rightor, 199 S.W. 
2d 943, 211 Ark. 229. 

CaL—^Hooper v. Bronson, App., 266 
P.2d 690—^McMahon v. Marshall, 
244 P.2d 481, 111 Cal.App.2d 24'8— 
Jackson v. Butler, 199 P.2d 63, 88 
Cal.App.2d 608—^Mahar v. Mackay, 
132 P.2d 42, 55 Cal.App.2d 869— 
Francesconi v. Belluominl, 88 P.2d 
298, 28 Cal.App.2d 701—Riggs v. 
Gasser Motors, 72 P.2d 172, 22 
Cal.App.2d 636—Skulte v. Ahem, 71 
P.2d 340, 22 Cal.App,2d 460. 

Conn.—^Marley v. New England 
Transp. Co., 63 A.2d 296, 133 Conn. 
686 . 

D.C.—Grant v. Williams, Mun.App., 
94 A2d 476. 

Qa.—Southern Ry. Co. v. Lunsford, 
194 S.E. 602, 57 Ga.App. 68, cer¬ 
tiorari denied 69 S.Ct 78, 305 U.S. 
619, 83 L.Ed. 396. 

Ind.—Vogel V. Ridens, 44 N.E.2d 288, 
112 Ind.App. 493. 

Mich.—^Lepley v. Bryant, 67 N.W.2d 
607, 336 Mich. 2’24—White v. Van- 
develde, 279 N.W. 899, 284 Mich. 
669. 

Minn.—Aasen v. Aasen, 86 N.W.2d 27, 
228 Minn. 1—^Kerzie v, Rodine, 11 
N.W.2d 771, 216 Minn. 44—Weber 
V. McCarthy, 7 N.W.2d 681, '214 
Minn. 76—O'Neill v. Minneapolis 
St. Ry. Co., 7 N.W.2d 666, 218 
Minn. 614—Greene v. Mathiowetz, 
3 N.W.2d 97. 212 Minn. 171—Von- 
drashek v. Dignan, 274 N.W. 609, 
200 Minn. 530—Thorstad v. Doyle, 
273 N.W. 266, 199 Minn. 643. 

N.T.—lerardi v. Reisberg & Reiner, 
Inc., 279 N.T.S. 9’63, 244 App.Div. 
822. 

Ohio.—Bennett v. Sinclair Refining 
Co., 67 N.E;2d 776, 144 Ohio St 189 
—Sprung V. E. I. DuPont De Ne¬ 
mours & Co., App., 34 N.E.2d 41, 
appeal dismissed 23 N.E.2d 947, 186 
Ohio St 94. 
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Or.—^Ross V. Robinson, 124 P.2d 918, 
169 Or. 293, reheard 128 P.2d 966, 
169 Or. 293—Hornby v. Wiper, 63 
P.2d 204, 156 Or. 203. 

Pa.—Kmiotek v. Anast 89 AL.2d 923, 
850 Pa. 593—^Pesola v. Tremasnie, 
166 A 661, 108 Pa.Super. 535. 

Tenn.—^Newark Fire Ins. Co. v. Mar- 
tineau, 170 S.W.2d 927, 26 Tenn. 
App. 261. 

64 C.J. p 661 note 59. 

Statutes held properly read into liu 
stmctioiui 

(1) In general. 

Cai.—^Hooper v- Bronson, App., 266 
P.2d 690. 

Minn.—O'Neill v. Minneapolis St. Ry. 

Co., 7 N.W.2d 665, 213 Minn. 614. 

64 C.J. p 661 note 59 [a]. 

(2) Where issue was whether em¬ 
ployers* liability insurer had in good 
faith refused to settle claim against 
employer in case arising in another 
state, reading of statute of such state 
governing rights of employer and 
employee to Jury was not error.— 
Maryland Casualty Co. v. Cook- 
O'Brien Const. Co., C.C.AM 0 ., 69 F. 
2d 4'62, certiorari denied 66 S.Ct. 81, 
293 U.S. 669, 79 L.Ed. 668. 

(3) In automobile guest's action 
for injuries received when automobile 
in which he was riding struck anoth¬ 
er automobile traveling in same di¬ 
rection during dense fog in night¬ 
time, reading to Jury statute requir¬ 
ing that driver of automobile follow¬ 
ing another shall not follow more 
closely than is reasonable and pru¬ 
dent was not error in view of testi¬ 
mony of driver of automobile which 
was struck that his automobile was 
moving forward slowly.—Thorstad v. 
Doyle, '273 N.W. 255, 199 Minn. 643. 
Instmotions held exxoneous or prop¬ 
erly refused 

Cal.—^Heasley v. Bevilacqua, 223 P. 

2d 274, 100 Cal.App.2d 166. 

N.T.—City of Auburn v. Roate, 284 
N.T.S. 1, 24’6 App.Div. 461. 

N.C.—Citizens Nat Bank v. Phillips, 
7S s.s:.2d 323, 233 IST.C. 470. 

Pa.—Hess v. Mumma, 7 A2d 72, 186 
PaSuper. 68. 

Purpose of statute served 

The purpose of the statute with 
respect to presumption of care by 
injured person is served if court does 
not read statute to Jury but merely 
charges that burden of proving con- 
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tributory negligence is on defendant 
and that if defendant offers no evi¬ 
dence on that issue, or if evidence 
he does offer fails to prove by a fair 
preponderance that plaintiff was neg¬ 
ligent plaintiff is entitled to prevail 
on the issue.—^Degnan v. Olson, 69 
A2d 642, 136 Conn. 171—Marley v. 
Now England Transp. Co., 68 A2d 
296, 133 Conn. 686. 
limiting force of statute 

Where court in instructing Jury in 
automobile collision case read ex¬ 
tensively from statute, court proper¬ 
ly limited force of statute by charg¬ 
ing that the existence of statutory 
rules was factor to which Jury might 
refer in considering all other facts 
and circumstances.—Felix v. Adel- 
man, 174 A 565, 113 N.J.Law 445. 
ChuissloiL of portion of statute 

(1) Where automobile was travel¬ 
ing with "dim" headlights in dense¬ 
ly populated area of city when it 
struck boy, and there was varying 
testimony as to illumination afforded 
by street lights, all relevant provi¬ 
sions of statute regulating automo¬ 
bile lights should have been read to 
Jury and it was error merely to read 
portion of statute requiring multiple 
beam headlights to have certain pow¬ 
ers of illumination.—Hanratty v. 
BarUey, 51 N.T.S.2d 878, 268 App. 
Div. 612. 

(2) Other decisions with respect to 
omission of words or portions of 
statute in reading it see 64 C.J. p 
661 note 59 [c] [dj. 

Explanation of statute . 

Trial court, in applying the law 
to the evidence, need not read a 
statute to a Jury, but it is often bet¬ 
ter accomplished by a simple ex¬ 
planation without involvement of the 
technical language of the statute.— 
Batchelor v. Black, 59 S.E.2d 817, 
232 N.C. 314, rehearing denied 61 S. 
E.2d 894, 232 N.C. 745. 

30. U.S.—Sommer v. Carbon Hill 

Coal Co., Wash., 107 F. 230, 46 a 

C.A 266. 

64 C.J. p 662 note 60. 
lUappUoable statute 

Stop law does not apply In incor¬ 
porated town, and cannot be read, 
commented on, or charged in dam¬ 
age suits against railroads.—^Veazey 
V. Glover, 171 S.E. 732, 47 Ga.App. 
826. 
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in the instructions are justified by the evidence,to the material issues of fact,88 or, if defendant’s 
and confined to the issues,82 where their meaning as rights were not prejudiced, where the court on 

applied to the facts in the case is not susceptible of appeal is prohibited from reversing any judgment 

more than one construction,83 and the jury are not unless it appears that error was committed material- 

misled84 or confused thereby and where an in- ly affecting the merits of the action.88 
struction quoting a statute merely informs the jury 

as to what the law is, refusal to give it is error.88 While not every instruction can be considered 
However, if sections read were not pertinent and free from error merely because it is in the language 

were inadmissible, the error is not fatal if it was of a statute,it is generally proper for the court to 

not prejudicial, 87 if the jury were not misled as instruct in the language of the statute,^^ accord- 


PortioxL of aiYifWiflineiit 

Refusal to read to Jury portion 
of amendment to statute not taklniT 
effect until after accident was held 
not error.—^Hanson v. Hess, 16 P.2d 
786, 128 Cal.App. 161. 

31- IT.J.—Chiapparine v. Public 

Service Ry. Co., 103 A. 180, 91 N.J. 
Law 581. 

$4 C.J. p 662 note 61. 

BeadlnfiT of fftatute held proper un¬ 
der evidence 

(1) Court dlld not err in reading 
statutes specifying speed of fifteen 
miles per hour across intersection 
with obstructed view, where from 
physical facts Jury was warranted 
in inferring that motorist’s speed 
was excessive.—Skulte v. Ahern, 71 
P.2d 840, 22 Cal.App.2d 460. 

(2) Reading of other statutes held 
proper see 64 C.J. p 662 note 61 [e]. 
Beading of statute held not preju¬ 
dicial even though not supported 
by evidence 

Or.—^Hornby v. Wiper, 63 P.2d 204, 
155 Or. 203. 

32. Ohio.—^Bennett v. Sinclair Re¬ 
fining Co., 57 N.B.2d 776, 144 Ohio 
St. 139. 

64 C.J. p 662 note 62. 

33. Ark.—?-IiOuisiana & A Ry. Go. 
V. Woodson, 192 S.W, 174, 127 Arts. 
323. 

64 C.J. p 663 note 63. 

34. Fla.—^McGough Bakeries Corp. 
V. Reynolds, 35 So.2d 332, '250 Fla. 
592. 

64 C.J. p 663 note 64. 

Beading of statute held misleading 

(1) Court, In reading statutory 
provisions to Jury concerning oper¬ 
ation of motor vehicles on highways, 
should not have read provision relat¬ 
ing to willful or wanton disregard 
of the rights or safety of others, 
where only simple negligence is al¬ 
leged.—^McGk>ugh Bakeries Corp. v. 
Reynolds, 35 So.2d 832, 250 Ala. 592. 

(2) Reading of other statutes held 
misleading see 64 C.J. p 663 note 64 
Cb]. 

35. Ga.—^Hines v. Green, 101 S.B. 
757, 24 Ga.App. 675. 

36. Ind.—^Lowrance v. Lowrance, 1'82 
N’.E. 273, 96 Ind.App.. 345. 

64 C.J. p 663 note 66. 


37. Ark.—^Missouri Pac. R. Co. v. 
Bennings, 63 S.W.2d 699, 186 Ark. 
303. 

Or.—Hornby v. Wiper, 68 P.2d 204, 
155 Or. 203. 

38. Ga.—^Pope V. Pope, 22 S.B. 246, 
95 Ga. 87. 

39. Mo.—Hollenbeck v. Missouri 
Pac. R. Co., 84 S.W. 494. 

4a Mo.—Smith V. Harbison-Walker 
Refractories Co., 100 S.W.2d 909. 
340 Mo. 389—Wolf v. Mallinckrodt 
Chemical Works, 81 S.W.2d 323, 836 
Mo. 746. 

41. U.S.—^Research Laboratories v. 
U. S.. C.C.AWash.. 167 F.2d 410. 
certiorari denied 69 S.Ct. 65, 335 
XT.S. 8-43, 98 L.Ed. 893—^Terminal 
R, Ass’n of St Louis v. Howell, 
C.C.A.MO., 166 F.2d 136. 

Ark.—Sinclair Refining Co. v. Piles, 
221 S.W.2d 1*2, 215 Ark. 469. 

Cal.—^Taylor v. Oakland Scavenger 
Co., 110 P.2d 1044, 17 Cal.2d 694— 
Erickson v. Water Land Truck 
Lines, 259 P.2d 484, 119 CaLApp. 
2d 210—Jermano v. Forfar, 240 P. 
2d 351, 108 Cal.App.2d 849, 30 AL. 
R.2d 860—^Dunn v. Russell, App., 
234 P.2d 270, hearing dismissed— 
Merry v. Knudsen Creamery Co., 
211 P,2d 905, 94 Cal.App.2d 716— 
Dodge V. San Diego Elec. Ry. Co., 
208 P.2d 37, 92 Cal.App.2d 769— 
Peterson v. General Geophysical 
Co., App., 186 P.2d 66—Jegen v. 
Berger, 174 P.2d 489, 77 Cal.App. 
2d 1—Bischell v. State, 157 P.2d 41, 
68 Cal.App,2d 657—^Hernandez v. 
Murphy, 115 P.2d 665, 46 CaLApp. 
2d 201—^Lewls v. Western Truck 
Line, 112 P.2d 747, 44 Cal.App.2d 
466—^Manning v. Gavin, 100 P.2d 
860, 37 Cal.App.2d 691—Formosa v. 
Yellow Cab Co., 87 P.2d 716, 31 Cal. 
App.2d 77—Withrow v. Becker, 46 
P.2d 236, 6 Cal.App.2d 723. 

Colo.—^Dottavio v. Lohr, 222 P.2d 4-28, 
122 Oolo. 294. 

Conn.—Doe v. Saracyn Corp., 82 A 2d 
811, 138 Conn. 69. 

Ga.—Rountree v. Todd, 78 S.E.2d 
499, 210 Ga. 226—^Farrar v. Gulf Oil 
Corp., 66 S.E.2d 66, 208 Ga. 212— 
Bradley v. Thompson, 44 S.B.2d 
898, 202 Ga. 786—Silverman v. 

Alday, 38 S.B.2d 419, 200 Ga. 711 
—^Freeman v. Woodmen of the 
• World Life Ins. Co., 86 S.E.2d 81, 
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200 Ga. 1—-Wood V. Claxton, 36 S.B. 
2d 466, 199 Ga. 809—Jackson v. 
Sanders, 33 S.B.2d 711, 199 Ga. 
222, 169 AL.R. 6S8-^ohnson v. 
Sherrer, 29 S.B.2d 581, 197 Ga. 
392—Scott V. Wimberly, 3 S.E.2d 
71, 1'88 Ga« 148—^Morton v. Wal¬ 
lace, 171 S.E. 720, 177 Ga. 856— 
Cosper V. Atlantic Coast Line R. 
Co.. 69 S.B.2d 886, 86 Ga.App. 683 
—Christian v. Smith, 61 S.B.2d 
867, 78 Ga.App. 603—United Motor 
Freight Terminal Co. v. Hixon, 61 
S.E.2d 679, 78 Ga.App. 638—^EJdge v. 
Dorsey, 60 S.E.2d 227, 78 Ga.App. 
70—Jackson v. Moultrie Production 
Credit Ass’n, 47 S.E.2d 127, 76 Ga. 
App. 768—^Barbre v. Scott, 43 S. 
E.2d 760, 76 Ga.App. 624—South¬ 
eastern Stages V. Smith, 41 S.E. 
2d 654, 74 Ga.App. 810—^Bethea 
V. Dixon, 39 S.B.2d 662, 74 Ga. 
App. 267—Akers v. Ellnney, 36 S.E. 
2d 844, 73 Ga.App. 466—Marcon 
Busses V. Dashiel, 35 S.B.2d 666, 73 
Ga.App. 108—Gainesville Midland 
R. Co. V. Allen, 36 S.B.2d 12, 72 
GeuApp. 736—Jones v. Talmadge, 
32 S.B.2d 926, 72 Ga.App. 60— 
Metropolitan Life Ins. Co. v. Mar¬ 
shall, 16 S.E.2d 33, 66 Ga.App. 696 
—^Black & White Cab Co. v. Cow- 
den, 13 S.B.2d 724, 64 Ga.App. 477 
—Stembridge v. Fowler, 13 S.E. 
2d 523, 64 Ga.App. 426—Georgia 
Power Co. v. Moore, 170 S.E. 620, 
47 Ga.App. 411. 

Idaho.—^Dawson v. Salt Lake Hard¬ 
ware Co., 186 P.2d 733, 64 Idaho 
666 —^Poston v. Hollar, 132 P.2d 
142, 64 Idaho 322. 

Ill.—Minnis v. Friend, 196 N.E. 191, 
360 Ill. 828—Miller v. Green, 103 
]Sr.E.2d 188, 345 Ill.App. 266—Vic¬ 
tor V. Dehmlow, App., 99 N.E. 2d 
639—^Hughes v. Wabash R. Co., 
96 N.B.2d 736, 842 Ill.App. 169— 
Johnson v. Elgin, J. & E. Ry. Co., 
•87 N.B.2d 667, 338 Ill.App. 816— 
Panella v. Weil-McLain Co., 67 

N. B.2d 699, 329 Ill.App. 240—Mor¬ 
an V. Gatz, 64 N.B.2d 664, 327 Ill. 
App. 480—^Howard v. Baltimore & 

O. a T. R. Co., 63 N.B.2d 774, 827 
Ill.App. 83—Schaefer v. Then, 63 
N.B.2d 624, 327 Ill.App. 206—Rus¬ 
sell V. Consolidated Forwarding 
Corp., 62 N.B.2d 44, 327 Ill.App. 
204—Cox V. Hrajsky, 47 N.B.2d 728, 
318 IlLApp. 287—^Lomax v. Brooks, 
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43 N.B.2d 421, 315 Ill.App. 567— 
Cooney v. Hugrhes, 34 N.B.2d 566, 
310 Ill.App. 371—Wiedow v. Car¬ 
penter, 84 N.B.2d 83, 810 IlLApp. 
342—^Hellwig v. Lomelino, SS N'.E. 
2d 174, 809 Ill.App. 869—Selman v. 
Midwest Haulers, 38 N.E).2d 140, 
309 I11.APP. 154—^Ridgway v. Illi¬ 
nois Cent. R. Co., 24 N.B.2d 759, 303 
I11.APP. 224—ScaJly v. Flannery, 11 

N. B.2d 123, 292 Ill.App. 849—Barn¬ 
hart y. Coin, 266 Ill.App. 591. 

Ind.—McClure v. Miller, 98 N.B.2d 
498, 229 Ind. 482—Cushman Motor 
Delivery Co. v. McCahe, 86 N.B.2d 
769, 219 Ind. 156—Evansville & O. 

V. Ry. Co. V. Woosley, 93 N.B.2d 
855, 120 Ind.App. 670—Shown v. 
Taylor, 88 N.B.2d 783, 120 Ind.App. 
164—^D. Graff & Sons v. Williams, 
61 N.B.2d 72, 116 Ind.App. 697—N. 

O. Nelson Mfg. Corp. v. Dickson, 
53 N.B.2d 640. 114 Ind.App. 668— 
Barle v. Porter, 40 N.B.2d 381, 112 
Ind.App. 71—^Denmure v. Bray, 27 
N.B.2d 136, 108 Ind.App. 60—Dun¬ 
bar V. Demaree, 2 N.B.2d 1003, 102 
Ind.App. 585—^Interstate Public 
Service Co. v. Ford, 185 N.B. 626, 
96 Ind.App. 639. 

Iowa.—Simanek v. Behel, 7 N.W.2d 
792, 232 Iowa 1160—^Pierce v. Den- 
cker, 294 N.W. 781, 229 Iowa 479. 
Kan.—Waugh v. Kansas City Public 
Service Co., 143 P.2d 788, 157 Kan. 
690. 

Ky.—^McFarland v. Bruening, 186 S. 

W. 2d 247, 299 Ky. 267—Lehman v. 
Patterson, 182 S.W.2d 897, 298 Ky. 
360—Willett V. Bradas & Gheens, 
142 S.W.2d 139, 283 Ky. 625—Fahr- 
enholtz v. Loomis, 132 S.W.2d 307, 
280 Ky. 9. 

Md.—Victor Lynn Lines v. State, for 
Use of Pursel, 87 A.2d 165, 199 Md. 
468. 

Mich.—Graham v. United Trucking 
Service, 42 N.W.2d 848, 227 Mich. 
624. 

Minn.—^Rugg v. Rugg, 60 N.W.2d 
486, 236 Minn. 238—Shepstedt v. 
Hayes, 21 N.W.2d 199, 221 Minn. 
74—Deach v. St. Paul City Ry. Co., 
9 N.W.2d 735, 216 Minn. 171—Twa 

V. Northland Greyhound Lines, 276 
N.W. 846, 201 Minn. 234. 

Mo.—Cuddy V. Schenewark, 231 S. 

W. 2d 689—Wilday v. Missouri- 
Kansas-Texas R. Co., 147 S.W.2d 
431, 847 Mo. 276—^Personal Finance 
Co. of St. Louis V. Bndicott, App., 
238 S.W.2d 61. 

Mont.—Seaton Ranch Co. v. Montana 
Vegetable Oil & Peed Co., 217 P.2d 
649, 123 Mont. 39'6—^Meister v. Par- 
row, 92 P.2d 763, 109 Mont 1. 

Neb.—^Krepclk v. Interstate Transit 
Lines, 48 N.W.2d 839. 154 Neb. 671 
—^Landrum v. Roddy, 12 N.W.2d 
82, 143 Neb. 934, 149 A.L.R. 1041. 
N.J.—^Mellon v. Pennsylvania-Read- 
ing Seashore Lines, 81 A.2d 747, 
7 N.J. 416—Gibson v. Pennsylvania 
R. Co., 82 A.2d 635, 14 NJ.Super. 
425. 


NT.—^Meinrenken ▼. Triple Cities 
Traction Corp.. 69 NT.S.2d 323, 270 
App.Div. 784. 

NC.—Spencer v. McDowell Motor 
Co., 72 S.B.2d 698, 236 N.C. 239— 
Laughter v. Powell, 14 S.B.2d 826, 
219 N.C. 689, 136 A.L.R. 1116, cer¬ 
tiorari denied Powell v. Laughter, 
62 S.Ct 128, 814 U.S. 666, 86 L.Bd. 
633. 

Ohio.—Grzywna v. Toungstown Mu¬ 
nicipal Ry. Co.. App., 77 N.B.2d 84 
—^Young V. Swartz, App., 34 N.E.2d 
795^—City Ice & Fuel Co. v. Cen¬ 
ter. 6 N.B.2d 680, 64 Ohio App. 
116. 

Okl.—^Knox V. Loose-Wiles Biscuit 
Co. of Okl., 164 P.2d 59. 194 Okl. 
611—^Ice V. Gardner, 83 P.2d 378, 
183 Okl. 496—^Tway v. Hartman, 
76 P.2d 893, 181 Okl. 608. 

Or.—Senkirik v. Royce, 235 P.2d 886, 
192 Okl. 683—Cook v. Retzlaff, 99 
P.2d 22, 163 Or. 683. 

Pa.—^National Bond & Inv. Co. v. Gill, 
187 A. 75, 128 Pa.Super. 341. 

S.C.—^Hallman v. Cushman. 13 S.B. 

2d 498, 196 S.C. 402. 

Tenn.—^Poston v. State, 256 S.W.2d 
63, 36 Tenn.App. 413—^ity Transp. 
Corp. V. Seckler, 225 S.W.2d 288, 
32 Tenn. App. 661—^Redding v. 
Hatcher, 14 Tenn.App. 661. 

Tex.—Texas Bmp. Ins. Ass*n v. 
Brumbaugh, Civ.App., 224 S.W.2d 
761, refused no reversible error— 
Liberty Mut Ins. Co. v. Murphy, 
Civ.App., 206 S.W.2d 398—^Pioneer 
Mut. Compensation Co. v. Diaz, Civ. 
App.. 178 S.W.2d 121, affirmed 177 
S.W.2d 202, 142 Tex. 184—Houston 
Printing Co. v. Hunter, Civ.App., 
105 S.W.2d 312, error dismissed. 
Affirmed 106 S.W.2d 1043, 129 Tex. 
652. 

Utah.—^Peterson v. Sorensen, 65 P.2d 
12, 91 Utah 507. 

Va.—^Brown v. Wallace, 35 S.B.2d 
793, 184 Va. 670—^Butler v. Green¬ 
wood, 23 S.E.2d 217, 180 Va. 466— 
Atlantic Co. v. Roberts, 20 S.B.2d 
620, 179 Va, 669—^Armstrong v. 
Rose, 196 S.B. 613, 170 Va, 190. 
Wash.—Gillingham v. Phelps, 119 P. 
2d 914, 11 Wash.2d 492—Manos v. 
James, 110 P.2d 887, 7 Wash.2d 
696—Keisel v. Bredick, 74 P.2d 473, 
192 Wash. 665. 

W.Va,—^Pltzer v. M. D. Tomkies & 
Sons, 67 S.B.2d 437, 136 W.Va, 268. 
Wis.—^Puccio V, Mathewson, 60 N.W. 
2d 390, 260 Wis. 268—^Jorgenson v. 
Hillestad, Travelers Ins. Co., In¬ 
tervener, 27 NW.2d 709, 260 Wis. 
592. 

64 C.J. p 638 notes 36, 37, p 661 note 
59. 

xnstrnotlons in langraa^re of statute 
held not erroneous 

(1) Boiler Inspection Act—O'Brien 
V. Chicago & N W. Ry. Co., 68 NB. 
2d 638, 329 ULApp. 382. 

(2) Motor Vehicle Act—Selman v. 
Midwest Haulers, 33 NB.2d 140, 309 
ULApp. 154. 
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(3) Provisions of Federal Employ¬ 
ers' Liability Act.—O'Brien v. Chica¬ 
go & N. W. Ry. Co., supra, 

(4) Statute defining ^'alcoholic lid* 
uor” and “spirits."—Cox v. Hrasky, 
47 N.B.2d 728, 818 Ill.App. 287. 

(5) Statute forbidding parking on 
highway.—Kline v. Barkett 158 P.2d 
61, 68 Cal.App.2d 766. 

(6) Statute relating to adequate 
brakes on automobiles.—Smyth v. 
Hertz Driv-Ur-Self Stations, Mo.App., 
93 S.W.2d 6’6. 

(7) Statute relating to cancella¬ 
tion of gifts to person standing in re¬ 
lationship of confidence.—Jones v. 
Hogans, 29 S.B.2d 568, 197 Ga. 404. 

(8) Statute relating to damages. 
Cal.—^Haskins v. Southern Pac. Co., 

39 P.2d 896, 8 Cal.App.2d 177. 

Wis.—^Eberdt v. Muller, 2 N.W. 2d 
367, 240 Wis. 341, rehearing de¬ 
nied 3 N.W.2d 763, 240 Wis. 341. 

(9) Statute relating to delivery of 
possession of thing sold.—^Foster v. 
Howell, 220 P.2d 717, 122 Colo. 64. 

(10) Statute relating to duties of 
bus driver on a public highway to 
pedestrians on a highway at a cross¬ 
walk.—Gary Rys. v. Dillon, 93 N.E. 
2d 720, 228 Ind. 558. 

(11) Statute relating to law of 
road. 

Ark.—^Missouri Pac. Transp. Co. v. 
Parker, 140 S.W.2d 997, 200 Ark. 
620, certiorari denied 61 S.Ct 133, 
811 U.S. 696, 85 L.Ed. 450. 

Ill.—^Bertrand v. Adams, 101 NB.2d 
841, 344 I11.APP. 559. 

Wis.—Schmallenberg v. Smith, 296 
N.W. 697, 237 Wis. 286. 

(12) Statutes relating to nuisanc¬ 
es.—^Wesley v. City of Waterloo, 8 N 
W.2d 430, 232 Iowa 1299. 

(13) Statute relating to speed of 
vehicle.—Gary Rys. v. Dillon, 92 N 
B.2d 720, 228 Ind. 668—Vogel v. Ri- 
dens, 44 N.B.2d 238, 112 Ind.App. 
493. 

(14) Statute relating to warning 
required of driver of vehicle before 
backing such vehicle.—City Ice & 
Fuel Co. V. Center, 6 NB.2d 680, 54 
Ohio App. 116. 

(15) Statute requiring bell and 
whistle to be placed and kept on lo¬ 
comotive.—^Rldgway V, Illinois Cent. 
R. Co., 24 NB.2d 769, 303 Ill.App. 224. 

Xnstrnotlons held ezroneons or prop¬ 
erly refused 

Cal .—^Jermane v. B^rfar, 240 P.2d 
351, 108 Cal.App.2d 849, 30 A.L.R. 
2 d 860. 

Ga—Reese v. Haggard, 44 S.B.2d 
290, 75 GaApp. 654. 

Ill.—^Hayes v. New York Cent. Ry. 

Co., 67 N.B.2d 215, 328 ULApp. 681. 
N.C.—Starnes v. Tyson, 38 S.E.2d 
211, 22*6 NC. 396. 

FaUnre to employ statutory language 
held not error 

(1) Statute relating to brake shaft 
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ing to the decisions on the question, at least | where the instruction will not be misleading,<2 is 


on train.—Barry v. Heading: Co., C.C. 
A.N.J., 147 F.2d 129, certiorari denied 
65 S.Ct. 912, 324 U.S. 867, 89 luBd, 
1422, rehearing: denied 65 S.Ct 1022, 
324 X7.S. 891, 89 L..Ed. 1438. 

(2) Statute relating to brakes on 
motor vehicles.—^Moore v. Miller, 125 
P.2d 576, 51 Cal.App.2d 674. 

(3) Statute requiring headlights to 
be burning on locomotives.—Cosper v. 
Atlantic Coast Line H. Co., 69 S.E.2d 
886 , 85 Oa.App. 683. 

(4) Statute dealing with the de¬ 
termination of where the preponder¬ 
ance of the evidence lies.—^Ludwig v. 
J. J. Newberry Co., 52 S.B.2d 485, 
78 GaApp. 871. 

(5) Statute relating to branding 
and statement of contents on pack¬ 
ages.—McGee V. Bennett, 33 S.E.2d 
577, 72 Ga.App. 271. 

(6) Statutes relating to apeed of 
motor vehicles.—^Parker v. Peoria 
Transp. Co.. 86 N.E.2d 862, 338 Ill. 
App. 210—Stitzel v. Johnson, 73 N.E. 
2d 653, 331 IlLApp. 609—Sarelas v. 
Meyer, 46 N.B.2d 140, 317 IlLApp. 
382. 

(7) Statutes relating to the duty 
of pedestrians. 

Minn.—Beach v. St Paul City Hy. 

Co., 9 N.W.2d 735. 215 Minn. 171. 
Ohio.—^Loftus V. Palmer, App., 4'6 
N.B.2d 312. 

(8) Statute relating to duty of 
railroad to construct and maintain 
safe grade crossings.—^Bell v. At¬ 
lantic Coast Line H. Co., 24 S.E.2d 
177r 202 S.a 160. 

Zn absence of a proper requests 
court need not charge provisions of 
statute specifying what Jury may 
consider In determining where pre¬ 
ponderance of evidence lies.—^Bdge v. 
Dorsey, 50 S.E.2d 227, 78 Ga.App. 70. 

Substantial use of statutory language 
held sufllolent 

Cal.—Wheeler v. Brown, 117 P.2d 
707. 47 CaLApp.2d 289. 

Ga.—Davis v. Wright, 21 S.B.2d 88, 
194 Ga. 1—Scott v. Wimberly, 8 
S.B.2d 71, 188 Ga. 148—U. S. Fi¬ 
delity & Guaranty Co. v. Toombs 
County, 1 S.E.2d 411. 187 Ga. 544. 
HL—^Trust Co. of Chicago v. Anca- 
teau, 46 N.E.2d 125, 317 IU.App. 
186. 

Mo.—^Arky v. Eessels, App., 262 S.W. 
2d 357—^Edwards v. Bell, App,, 103 
S.W.2d 316, certified to 123 S.W. 
2d 83. 343 Mo. 824. 

N.C.—^Laughter v. Powell, 14 S.E.2d 
8-26, 219 N.a 689, 136 AL.H. 1116, 
certiorari denied Powell v. Laugh¬ 
ter, 62 S.Ct. 128, 814 U.-S. 666, 86 
L.Ed. 533. 

Statute should be stated accurately 
Iowa.—Sanford v. Nesbit, 11 N.W. 
2d 695, 234 Iowa 14. 


N.D.—Kohler v. Stephens, 24 N.W. 
2d 64, 74 NJD. 655. 

Okl.—Wootan v. Shaw. 237 P.2d 442, 
205 Okl. 283. 

Omission of portion of statute held 
proper 

(1) Omission of reference to stat¬ 
utory prohibition against reckless 
driving.—^Mavrides v. Lyon, 198 A 
605, 123 Conn. 173. 

(2) Omission of section which 
could not have enlightened Jury but 
might easily have led to confusion. 
—^Reilly v. California St. Cable R. 
Co., 173 P.2d 872, 76 Cal.App.2d 620. 

Omission of portion of statute held 
improper 

(1) In close and doubtful cases in 
which evidence is in sharp conflict, 
It may be error to fail to charge en¬ 
tire code section dealing with the 
determination of where the prepon¬ 
derance of the evidence lies, when a 
part of the code section has been 
charged.—^Ludwig v. J. J. Newberry 
Co., 62 S.E.2d 486. 78 Ga.App. 871— 
McCann Lumber Co. v. Hall, 49 S.E. 
2d 160, 77 Ga.App. 456—State High¬ 
way Board v. Bridges, 3 S.E.2d 907, 
60 Ga.App. 240. 

(2) A charge relating to consider¬ 
ation of evidence was inaccurate as 
stating part of statute referring to 
that subject and omitting part.— 
Harrell v. Blackshear Mfg. Co., 1 S. 
E.2d 440, 187 Ga. 531. 

03) Instruction advising Jury as to 
existence of foreign statute should 
include entire statute.—^Burklund v. 
Cregon Short Line R Co., 58 P.2d 
773, 66 Idaho 703. 

Xnstmotion held sufllolent without 
Bpeolfioally referring to statute 
Mo.—Ashenford v. L. Yukon & Sons 
Produce Co., 172 S.W.2d 881, 237 
MO.APP. 1241. 

Statutory definition 
Ordinarily, where statute defines 
a legal term, court should confine its 
charge to statutory definition.—Trin¬ 
ity Fire Ina Co. v. Kerrville Hotel 
Co., 103 S.W.2d 121, 129 Tex. 310, 
110 AL.R. 442. 

Statute relating to drcumstanoes 
which a Jury may consider 
The failure to charge each of the 
provisions contained in statute relat¬ 
ing to circumstances which a Jury 
may consider in determining the 
truth of the evidence may or may not 
be error depending on the issues 
made by the evidence. The better 
practice is to charge in its entirety 
the statute relating to circumstances 
which a Jury may consider in deter¬ 
mining the truth of the evidence, but 
failure so to do does not neoessari- 
ly require reversal.—Georgia Power 
Co. V. Burger, 11 S.E.2d 834, 68 Ga. 
App. 784. 


Statutory rule as to weight to be giv¬ 
en testimony 

The statutory rule declaring dis¬ 
tinction ordinarily existing between 
weight to be given positive testimony 
and that to be given negative testi¬ 
mony is so Inaptly stated that to in¬ 
struct Jury in language of the stat¬ 
ute is ordinarily error. Consequent¬ 
ly, where, under evidence, an inetruc- 
tion can properly be g:iven embodying 
statutory rule stating distinction or¬ 
dinarily existing between weight to 
be given positive testimony and that 
to be given to negative testimony, 
the Judge should also, and in connec¬ 
tion therewith, give instruction that 
Jury, in weighing testimony of wit¬ 
nesses, must consider and pass on 
question of their credibility.—Great 
American Indemnity Co. v. Oxford, 24 
S.E.2d 726, 68 Ga.App. 884. 

U.S.—Terminal R. Ass'n of SL 
Louis V. Howell, C.C.AMo., 166 
F.2d 135. 

Cal.—Stlckel v. San Diego Elec. Ry. 

Co., 196 P.2d 416, 82 Cal.2d 167. 

Ga.—^Kelly v. Adams, 66 S.E.2d 144, 
84 Ga.App. 450. 

Ill.—Williams V. Walsh, 96 N.B.2d 
743, 341 IlLApp. 548—Anderson v 
Stelnle, 6 N.E.2d 879, 289 ULApp. 
167. 

Neb.—Hamblen v. Steckley, 27 N.W. 

2d 17'8, 14-8 Neb. 283. 

Nev.—Cram v. Wes Durston, Inc., 237 
P.2d 209, 68 Nev. 60'3. 

N.C.—Spencer v. McDowell Motor 
Co., 72 S.E.2d 698, 236 N.C. 239. 
Ohio.—^Palmer v. Roof, 82 N.E.2d 748, 
84 Ohio App. 120. 

Or.—Clark v. Fazio, 230 P.2d 653, 191 
Or. 622—Alt v. Krebs, 8$ P.2d 804, 
161 Or. 256. 

Wis.—Schulz V. General Casualty Co., 
288 N.W. 803, 233 Wis. 118. 

64 C.J. p 668 notes 63-65. 

Zhstmotlon held not misleading 
Ga.—Georgia Power Co. v. Gillespie, 
173 S.E. 755, 48 Ga.App. 688. 

IlL—^Buehler v. White, 85 N.E.2d 
203, 337 IlLApp. 18—Regan v. 

Keating, 42 N.E.2d 122, 315 IlLApp. 
130. 

Essentials of the act of legislation 
An instruction, couched in statu¬ 
tory language, may properly be giv¬ 
en, but it must set forth the essen¬ 
tials of the act of legislation, and, if 
it omits a material element thereof. 
It is improper.—Gamble v. Hayes 
Transfer & Storage Co., 278 IlLApp. 
366. 

Pallnre to incorporate statutory 
limitations and qualifications of rule, 
when instructing in language of 
statute, was improper. 

Cal.—Stamper v. Schemmel, 169 P. 

2d 66, 69 Cal.App.2d 449. 

Ga—^Reese v. Haggard, 44 S.E.2d 
290, 75 GaApp. 654. 
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pertinent,is within the issues,and is justified 

by the evidence.^5 

When it becomes proper to refer to a statute, its 
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provisions,^® and not merely the code section num- 
bers,^*^ should be stated and the statute explained 
if an explanation is necessary,^® and the jury in- 


Neb.—Hardlngr v. Hoffman, $2 N.W. 
2d 333, 158 Neb. 86—^Hamblen v. 
Steckley, 27 N.W.2d 178, 148 Neb. 
283. 

Ohio.—^Bosjnak v. Superior Sheet 
Steel Co., 62 N.E.2d 305, 145 Ohio 
St. 538. 

43 . Ga.—^Baldwin v. Davis, 4 S.E.2d 
468, 188 Ga. 587—^Railway Exp. 
Agency v. Mathis, '63 S.E.2d 921, 
83 Ga.App. 415. 

Dl.—^Bertrand v. Adams, 101 N.E.2d 
841. 344 I11.APP. 659—Sweat v. Air¬ 
craft & Diesel Equipment Corp., 81 
N.E.2d 8. 336 Ill.App. 177—Hann 
V. Brooks. 73 N.E.2d 624, 331 Ill. 
App. 636—Cox V. Hraaky, 47 N.E. 
2d 728, 318 Ill.Apip. 2-87—^Lomax v. 
Brooks, 43 N.B.2d 421, 316 IlLApp. 
667. 

Ind.—^American Emp. Ins. Co. v. Cor¬ 
nell, 76 N.E.2d 562, 225 Ind. 559 
—^Wahl Co. V. Compton, 36 N.E.2d 
942, 109 Ind.App. 631. 

Kan.—^Moseman v. L. M. Penwell Un¬ 
dertaking Co., 100 P.2d 869, 161 
Kan. 610. 

Mo.—Cieslinski ▼. Clark, App., 223 
S.W.2d 139. 

N.H.—^Beaule v. Weeks, 66 A 2d 148, 
95 N.H. 46’3—^Morin v. Champlin, 
43 A2d 772, 93 N.H. 422. 

N.J.—^Mellon v. Pennsylvania-Read- 
ing Seashore Lines, 81 A2d 747, 7 
N,J. 416—Middleton v. Public Serv¬ 
ice Co-ordinated Transport, 36 A 
2d 393, 131 N.J.Law 322—Dobrowol- 
ski V. Hubbard, 186 A 661, 14 N.J. 
Misc. 483. 

Ohio.—Conor v. Flick, 28 N.B.2d 657, 
'64 Ohio App. 269. 

84 C.J. p 662 note 60. 

M‘Airiti£ f InstniotloiL applicable to 
facts 

Where an instruction is given in 
the language of a statute which is 
pertinent to the issues, it must be 
regarded as sufficient, but the giving 
of such instruction without making 
it applicable to the facts is error. 
—^Moran v. Gatz, 64 N.E.2d 564, 327 
IlLApp. 480. 

Statutes not In force at time cause 
of action arose should not be in¬ 
corporated into instructions. 

Cal.—^Bencich v. Market St. Ry. Co., 
85 P.2d 556, 29 Cal.App.2d 641. 

Ga.—^Louisville & N. R. Co. v. Bean, 
174 S.E. 209, 49 GaApp. 4. 

Iowa.—^Jones v. Krambeck, 290 N.W. 

66 , 228 Iowa 138. 

64 C.J. p 662 note 60 [c] (1). 

Beqtnested Instmotlon held errone- 
onsly refused 

Cal.—Armenta v. Churchill, 267 P.2d 
303, 42 Cal.2d 448. 

Mi Ariz.—City of Phoenix v. Mu- 


barek All Khan, 229 P.2d 949, 72 
Ariz. 1. 

Ga.—^Morton v. Wallace, 171 S.R 720, 
177 Ga. 856. 

Iowa.—Wesley v. City of Waterloo, 

8 N.W.2d 430, 232 Iowa 1299. 

Ohio.—^Langdon v. Cincinnati St. Ry. 
Co., 62 N.E.2d 380, 76 Ohio App. 
482. 

Tex.—Spears Dairy v. Bohrer, Civ. 
App., 64 S.W.2d 872, error dis¬ 
missed. 

64 C.J. p 662 note 62. 

Instmotlon held proper 
Cal.—Guinou v. Webster, 22 P.2d 
231, 132 CaLApp. 29. 

Xnstmction containing mere ab¬ 
stract statement of statutory re¬ 
quirement without purporting to 
show relation of such requirement 
to any issue is erroneous, but if such 
requirement is connected up with is¬ 
sues submitted, so as to submit issue 
of fact relating to statutory require¬ 
ment instruction Is proper.—Smyth 
V. Hertz Driv-Ur-Self Stations, Mo. 
App., 93 S.W.2d 66. 

45. U.S.—^Hlll V. Railway Exp. Agen¬ 
cy, CAUL, 187 F.2d 184. 

Ga.—Young v. Hirsch, 199 S.E. 179, 
187 Ga. 1—Jackson v. Moultrie 
Production Credit Ass'n, 47 S.E.2d 
127, 76 Ga.App. 768—Green v. Met¬ 
ropolitan Life Ins. Co., 21 S.E.2d 
465, 67 Ga.App. 520. 

Ind.—Gumz v. Campbell, 73 N.E. 2d 
346, 117 Ind.App. 494. 

Iowa.—^Tuthill v. Alden, 30 N.W.2d 
726, 239 Iowa 181. 

Kan.—^Blakeman v. Lofland, 252 P. 

2d 852, 173 Kan. 725. 

Ky.—^Davidson v. Ratliffe, 126 S.W. 

2d 827, 277 Ky. 371. 

Mont—Seaton Ranch Co. v. Mon¬ 
tana Vegetable Oil & Feed Co., 217 
P.2d 549, 123 Mont 396. 

N.C—Williams v. Hunt 199 S.E. 923, 
214 N.C 672. 

64 C.J. p 662 note 61. 

Evidence justifying instructions see 
infra § 383. 

lEtcquested Instmctloiui held erzcne- 
ously refused 

Cal.—Jermane v. Forfar, 240 P.2d 351, 
108 Cal,App.2d 849, 30 AL.R.2d 860. 

46. Ga.—^Atlantic Coast Line R. Co. 
V. Canty, 77 S.E. 659, 12 Ga.App. 
411. 

64 C.J. p 663 note 71. 

47. OkL—Butler v. Gill, 127 P. -439, 
34 OkL 814. 

64 C.J. p 663 note 72. 

48. U.S.—Williams v. Powers, C.C.A 
Ohio, 136 F.2d 163. 

Cal.—^Formosa v. Yellow Cab Co., 87 
P.2d 716, 31 CaLApp.2d 77. 

Colo.—Clark v. Fellin, 261 P.2d 940, 
126 Colo. 519. 


Ga.—United Motor Freight Terminal 
Co. V. Hixon, 61 S.B.2d 679, 78 Ga. 
App. 638—Goodyear Clearwater 

Mills V. Wheeler, 49 S.E.2d 184, 
77 aa.App. 670—Southeastern 

Stages V. Smith, 41 S.E.2d 554, 74 
Ga.App. 810. 

N.Y.—^Massachusetts Bonding & Ins. 
Co. V. 201 East Eighteenth Street 
Oorp., 11 N.y.S.2d 65, 266 App.Dlv. 
1077. 

N.C—Chambers v. Allen, 63 S.B.2d 
212, 233 N.C. 195—^Lewls v. Wat¬ 
son, 47 S.E.2d 484, 229 N.C. 20. 
Ohio.—Wolfe V. Ba.«skin. 28 N.B.2d 
629, 137 Ohio St 284—Blackford v. 
Kaplan, 20 N.E.2d 622, 136 Ohio 
St 268—Simko v. Miller, 13 N.E, 
2d 914, 133 Ohio St. 345—^McKee v. 
New Idea, App., 44 N.E.2d 697. 

64 C.J. p *663 note 73. 

Failure to amplify 

(1) Instruction in language of stat¬ 
ute was held error for failure of 
court to amplify instruction so as 
to enable jury to apply the law to 
the evidence.-^anford v. Nesblt 11 
N.W.2d 696, 234 Iowa 14. 

(2) Ordinarily, and except in caus¬ 
es of manifest factual simplicity, it 
is not sufficient for trial oourt mere¬ 
ly to read a statute and leave the 
jurjj unaided to apply such law to the 
facts.—Citizens Nat Bank v. Phil¬ 
lips, 73 S.E.2d 323, 236 N.C 470. 

(3) Mere abstract statements in 
statutory language of statutory re¬ 
quirements are Improper. 

Ill.—Sarelas v. Meyer, 46 N.B.2d 140, 
317 IlLApp. 382. 

Ind.—Keeshin Motor Exp. Co, v. 
Glassman, 38 N.E.2d 847, 219 Ind. 
538. 

Mo.—^Plank v. R. J. Brown Petroleum 
Co., 61 S.W.2d 328, 332 Mo. 1160. 

Excuses 

Charge in language of statute re¬ 
quiring motorist to drive at such 
speed as will permit him to stop 
within assured clear distance ahead 
was erroneous for failure to explain 
under what circumstances motorist 
would be excused from observing 
standards of the statute.—Williams 
V. Powers, C.C.AOhio, 135 F.2d 153. 

Xt is better praotloe for trial court, 
giving instructions in language of 
statute about interpretation of which 
there is or may be difference of opin¬ 
ion, to interpret such statute.—^Mis¬ 
souri Pac, Transp. Co. v. Parker, 140 
S.W.2d 997, 200 Ark. 620, certiorari 
denied 61 S.Ct. 133, 311 U.S. 696, 86 
L.Ed. 450. 

Oonduot amountiitg to vlolatloiL of 
statute 

Iowa.—Sanford v. Nesbit, 11 N.W.2d 
695, 234 Iowa .14. 
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formed as to the bearing its provisions have on the 
case.'*^ While the court may instruct in the exact 
language of the statute,it should not do so where 
the exact statutory language might mislead the 
jury,51 as where an ordinary juror is unable to 
understand its meaning.52 However, where the 
statute is self-explanatory, and its meaning plain, 
the court is not required to state its legal effect,®^ 
explain,®^ or apply it.®® 

Refusal of a requested charge for the court to 
instruct the jury as to effect of a particular statu¬ 
tory provision is justified when counsel fails to 
recite the provisions of the statute to which he 
desires the attention of the jury directed.®® Where 
the court instructs the jury to disregard inapplicable 
portions of statutes referred to, its failure to point 
out such portions is not error where the jury, on 
a determination of the facts established from the 
evidence, can readily determine what portions of 
such statutes are applicable to the evidence ;®'^ and 
it has been held that, where reference was made to 
a section by number on which, from undisputed 
facts, the action was founded, the error can be re¬ 


garded as harmless.®® Where a statute made a 
death certificate presumptive evidence of the facts 
stated therein, a litigant was entitled to an instruc¬ 
tion in no stronger terms than the statute, coupled 
with a statement that such presumption was prima 
facie.®® 

It is not necessarily error for a trial judge to 
refuse to mention in his charge the existence of a 
statute on which a presumption is based provided 
he states the law as embodied in the statute.®® It 
has been held erroneous to charge the jury in the 
language of the statute both as to what constitutes 
vice principals and fellow servants.®! 

Statute that has been modified and construed. Al¬ 
though an instruction in the language of a statute 
on which a modified construction has been placed 
by the supreme court should be framed according¬ 
ly,®® and the jury instructed as to its legal effect,®® 
it is not erroneous to give a section in its exact 
language although it has been construed differently 
from the popular acceptation of the terms employed 
if it is fully explained in accordance with such con¬ 
struction.®^ 


Wliere a statnta pre8oxll)«s a 8pe- 
ollLo raiiidremaiLt, a court should 
charge the words of the statute and 
instruct the jury that the violation 
of such specific reaulrement is neg¬ 
ligence per se, but where the statKite 
prescribes a general rule of conduct, 
the court should in addition to charg¬ 
ing the words of the statute explain 
the standard of conduct prescribed 
by the statute in such a manner that 
the jury may determine whether such 
statute has been violated and should' 
further charge that the violation of 
the provisions thereof constitutes 
negligence.—^McKee v. New Idea, Ohio 
App., 44 N.E.2d 697. 

Xnfftmotion held not improper 
Md.—Victor Lynn Lines v. State, for 
Use of Pursel, 87 A.2d 165, 19‘9 Md. 
468. 

49. Ala.—Tyler v. Drennen, 51 So. 
2d 516, 255 Ala. 377. 

64 C.J. p 6'63 note 74. 

Whether statute has been followed 
Trial court may not quote statu¬ 
tory law to Jury in instructions and 
leave it to them to determine wheth¬ 
er statute has been followed.—Cie- 
slinski V. Clark, Mo.App., 223 S.W.2d 
139. 

50. CaJ.—Dodge v. San Diego Elec. 
Ry. Co., 208 P.2d 37, 92 Cal.App.2d 
769—^Maus v. Scavenger Protective 
Ass’n, 39 P.2d 209, 2 Cal.App.2d 
624. 

N.C.—^McClamroch v. Colonial Ice 
Co., 6 S.B.2d 860, 217 N.C. 106. 
Ohlo.-^imko v. Miller, 13 N.B.2d 914, 
133 Ohio St. 345. 

64 C.J. p 661 note 69 [bj. 


Befasal to Instmot in exact words 
of statute held proper 
Mass.—^Leonard v. Woodward, 26 N. 
E.2d 705, 305 Mass. 332, 127 A.L.R. 
999. 

Sxaot statutory language need not 

be used In instructing jury if court 
In lieu thereof substitutes language 
of its own choosing equivalent to 
terms of the statute. 

N.M.—Olguln V. Thygesen, 143 P.2d 
686 , 47 N.M. 377. 

Or.—Morris v, Fitzwater, 210 P.2d 
104, 187 Or. 191. 

51. Ill.—Scott V. Vurdulas, 264 Ill. 
App. 495. 

64 C.J. p 663 note 75. 

52. Ill.—Stansfleld v. Wood, 231 Ill. 
App. 586. 

64 C.J. p 663 note 76. 

53. Ohio.—^Bruce v. Cook, 171 N.B. 
424, 34 Ohio App. 563. 

64 C.J. p 664 note 77. 

54. Cal.—Formosa v. Yellow Cab 
Co., 87 P.2d 716, 31 Cal.App.2d 77. 

Conn.—^Lamke v. Harty Bros. Truck¬ 
ing Co., 114 A. 533, 96 Conn. 505. 
Mich.—Ter Haar v. Steele, 47 N.W. 
2d 65, 330 Mich. 167. 

55. Conn.—^Lamke v. Harty Bros. 
Trucking Co., 114 A 533, 96 Conn. 
605. 

56. N.J.—^Thompson v. Lancaster, 
148 A 400. 8 N.J.M1SC. 71. 

57. Ga.—^Long v. Robertson, 154 S.E. 
464, 41 Ga.App. 712. 

58. Mo.—^Lane v. Chicago, etc., E. 
Co., 35 Mo.App. 567. 

59. Ala.—^Benefit Ass’n of Ry. Em¬ 
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ployees v. Armbruster, 129 So. 7'8, 
221 Ala. 399. 

64 C.J. p 664 note 83. 

60. Mich.—Krisher v. Duff, 60 N.W. 
2d 332, 331 Mich. 699. 

Interpreting law to the jury 
Where trial court, in injury action 
against automobile owner and his 
brother who was driving automo¬ 
bile at time of accident, stated in 
its charge that plaintiff had made out 
prima facie case by proving own¬ 
ership and relationship and that de¬ 
fendant owner was required to ex¬ 
plain all facts thereafter, it prop¬ 
erly, so far as it went, interpreted 
law to the jury, and it was not nec¬ 
essary that jury be informed of the 
statutes on which the law is based. 
—^Krisher v. Duff, supra. 

61. Utah.—Dimmick v. Utah Fuel 
Co.. 164 P. 872, 49 Utah 430. 

62. Ill.—Moran v. Gatz, 64 N.E.2d 
564, 327 IlLApp. 480. 

64 C.J. p 664 note 85. 

Otherwise it is apt to mislead the 
jury.—Moran v. Gatz, 64 N.B.2d 664, 
327 IlLApp. 480—64 O.J. p 664 note 85 
[a]. 

63. Ill.—Waterbury v. Chicago, M. & 
St P. Ry. Co., 207 IlLApp. 376. 

64. Ga.—^Louisville & N. R. Co. v. 
Patterson, 42 S.E.2d 171, 75 Ga. 
App. 11. 

64 C.J. p 664 note 87. 

Failure to explain 
Instruction in language of right 
of way statute for motor vehicles, 
which failed to explain modified con¬ 
struction placed on statute and its le- 
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b. Ordinances 

It Is proper for the court to instruct the Jury as to 
the legal duties Imposed by an ordinance. 

It is proper for the court to instruct the jury as 
to the legal duties imposed by an ordinance, and 
where a' city ordinance is clear and explicit in its 
terms, it is not error to instruct the jury thereon 
without explaining the effect of the duties imposed 
thereby;®® but the trial court is not required to 
•segregate from a mass of material requested par¬ 
ticular ordinances contained therein ®7 It has been 
held that it is not necessary to set out an ordinance 
verbatim.®® 


6. Reported Gases 

As a general rule It is not error for the court to read 
into Its instructions extracts from decisions, but the 
language from a Judicial opinion divorced from its con¬ 
text is not always appropriate for Instructions to a Jury 
in a particular case. 

As a general rule it is not error for the court to 
read into its instructions extracts from decisions®® 
which state the law correctly,^0 which are not mis- 
leading,'^^ and which are applicable to the facts of 
the case.*^® The language from a judicial opinion 
divorced from its context is not always appropriate 
for instructions to a jury in a particular case,*^® 


gal effect, was prejudicially errone¬ 
ous.—Walker v. Shea-Matson Truck¬ 
ing Co., 101 N.E.2d 449. 344 IU.App. 
466. 

65. Cal.—Cowan v. Market SL Ry. 

Co., 47 P.2d 762, 8 Cal.App. 642. 
Ga.—Georgia Power Co. v. Davis, 6 
S.B.2d 164, 61 Ga.App. 453. 

Ill.—Minnis v. Friend, 196 N.E. 191, 
360 Ill. 82S—^Lotspledi v. Oontinen -1 
tal Illinois TTat Bank & Trust Co. I 
of Chicago. 45 N.E.2d 530, 316 Ill. 
App. 482. 

.Mo.—^Petty V. Kansas City Public 
Service Co., 191 S.W.2d 653. 354 Mo. 
823. 

•N.D,—Huus V. Bingo, 89 K.W.2d 605, 
76 N.D. 768. 

64 C.J. p 664 note 88. 

XostrxictloiL la laagaags of ordi¬ 
nance which is pertinent to the is¬ 
sue is generally regarded as suffi¬ 
cient,—Sweat V. Aircraft & Diesel 
Equipment Corp., 81 N.E. 2d 8, 3'35 
IlLApp. 177. 

Instructions solely in language of 
• ordinance amounts merely to the 
statement of an abstract legal prop¬ 
osition, and is not favored.—Sarelas 
V. Meyer, 46 N,B.2d 140, 317 IlLApp. 
.-382. 

.Invalid ordinance 

Instruction based on an invalid or- 
. dinance is erroneous.—^Pipoly v. Ben¬ 
son, 126 P.2d 482, 20 Cal.2d 366, 147 
A-Li.R. 616—Stricklin v. Bosemeyer, 
126 P.2d 665, 52 Cal.App.2d 55'8. 

Ihstruotion summarizing speed or- 
. dinance was not erroneous for failure 
to state all provisions of ordinance 
relating to duty to drive at speed en¬ 
abling driver to avoid collision.—^Pet¬ 
ty V. Kansas City Public Service Co., 
191 S.W.2d 653, 854 Mo. 823. 

Failure to give instructions held er¬ 
roneous 

N.T.—Astrella v. Schrader, 106 N.T. 
S.2d 925, 200 Misc. 245. 

Ordinance not received in evidence 

In action by pedestrian for per¬ 
sonal injuries against motorists, trial 
court erred in referring to the jury 
any part of traffic ordinance not re¬ 
ceived in evidence, where the exist¬ 


ence of portions of the ordinance 
pleaded in the petition was denied in 
answer.—Conor v. Flick, 28 N.E.2d 
667, 64 Ohio App. 259. 

Trial court should clearly indicate 
in its charge which portion of city 
ordinances which were claimed to 
have been violated by defendant set 
forth specific requirements of law 
and other portions of which simply 
provided rules of conduct.—^Holliday 
V. Jones, Ohio App., 84 N.E.2d 602. 
3>uty to set out ordinance 
In automobile accident case, an 
instruction that defendants were un¬ 
der duty of observing appropriate 
traffic ordinances should have ex¬ 
pressly set out the ordinances.—^At¬ 
lantic Co. V. Boberts, 20 S.E.2d 520, 
179 Va 669. 

66. Iowa.—Klme v. Owens, 182 N.W. 
398, 191 Iowa 823. 

Calling Jury’s attentiou to ordinance 
Instruction referring to ordinance 
regulating speed of streetcars and 
other vehicles was not required to 
call jury's attention to fact that or¬ 
dinance applied to vehicles other than 
to streetcars, where the ordinance 
was read to the jury,—^Bllis v. Kan¬ 
sas City Public Service Co., Mo.App., 
203 S.W.2d 475. 

67. Cal,—Wright v. Salzberger & 
Sons, 254 P. 671, 81 C&l.App, 690. 

68. Mo.—^Petty v. Kansas City Pub¬ 
lic Service Co., 191 S.W.2d 658, 854 
Mo. 823. 

68. Minn.—^Dose v. Yager, 42 !N.W.2d 
420, 231 Minn. 90. 

N.J.—Thompson v. Barab, 16 A.2d 
549, 125 N.J.Law 461, affirmed 19 
A.2d 780, 126 N.J.Law 427—Zam¬ 
brano V. Danziger, 182 A. 635, 116 
N.J.Law 134. 

N.C.—Nantahala Power & Light Co. 

V. Moss, 17 S.B.2d 10. 220 N.C. 200. 
Pa.—^Kmiotek v. Anast, 39 A.2d 923, 
360 Pa. 593. 

64 C.J. p 664 note 92. 

Judge should exercise great care 
and has duty to see that the facts 
in the case from which he reads to 
the Jury are in exact accord with 
those of the case being tried, or to 
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explain to the jury wherein any dif¬ 
ference lies.—^Milhous V. State High¬ 
way Dept.. 8 S.E.2d 862, 194 S.C. 33. 
128 A.L.B. 1186—^Peay v, Durham 
Life Ins. Co.. 193 S.B. 199, 185 S.C. 
78. 

Faraphrasiiig deflnitiou 
Definitions, by appellate court, of 
willful and wanton conduct can be 
paraphrased in instructions.—^Ander¬ 
son V. Brown, 92 N.B.2d 495, 340 HI. 
App. 613. 

70. Iowa.—^Muller v. De Vries, 188 
N.W. 885, 193 Iowa 1387. 

64 C.J. p 665 note 93. 

71. Ga.—Ware v. Martin, 70 S.E.2d 
446, 209 Ga. 29. 

Mass.—Conroy v. Fall Biver Herald 
News Co., 28 N.B.2d 729, 306 Mass. 
488, 132 A.L.B. 927. 

S.C.—^Peay v. Durham Life Ins. Co., 
193 S.B. 199, 186 S.C. 78. 

64 C.J. p 665 note 94. 

72. Conn.—^Film v. Downing & Per¬ 
kins, 66 A.2d 613, 135 Conn. 624. 

N.C.—^Nantahala Power & Light Co. 

V. Moss, 17 S.E.2d 10, 220 N.Q 200. 
S.C.—^Durant v. Stuckey, 70 S.B.2d 
473, 221 S.C. 842. 

64 C.J. p 666 note 96. 

Illustrations luvolvliig different facts 
Befusal to charge jury in language 
used in decision of supreme court 
was not error where language that 
court was requested to give employed 
illustrations involving different facts. 
—^Hogan v. Hogan, 28 S.E.2d 74, 196 
Ga. 822. 

73. Al€u—^Rountree v. Jackson, 4 So. 
2d 743, 242 Ala. 190—Gray v. An¬ 
derson, 1 So.2d 384, 241 Ala. 154 
—JTohnson v. Pruitt, 194 So. 406, 
29 Ala.App. 174, reversed on other 
grounds 194 So. 409, 239 Ala. 44. 

Ark.—Gray v. Gray, ISiS S.W.2d 874, 
199 Ark. 162. 

Cal.—Beagh v. San Francisco Unified 
School Dist., 259 P.2d 43, 119 Cal. 
App.2d 65. 

Ga.—^Hogan v. Hogan, 28 S.E.2d 74, 
196 Ga 822—^Pettigrew v. Williams, 
23 S.E.2d 183, 68 GaApp. 435— 
Hunt v. Pollard, 190 S.E. 71, 66 Ga 
App. 423. 
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even where the facts of the two cases are similar, 
since such language, isolated from its context, al¬ 
though capable of being understood by members of 
the legal profession, may not be understood by the 
layman on the jury,'^^ There are many things said 
in opinions that are sound law, but which never¬ 
theless would be improper instructions to a jury,^^ 
and, while it may not be improper under some cir¬ 
cumstances to charge in language similar to that 
employed by an appellate court in deciding similar 


propositions,'^'^ the embodiment in an instruction to 
the jury of the language used by such court does 
not necessarily make the instruction correctIt 
has been held that in framing instructions it is not 
necessary to follow the exact language used by the 
appellate court in stating the law in similar casesJ^ 

It has also been held that the practice of the 
court in reading from opinions in giving its instruc¬ 
tions is not to be commended,*® and that instructions 
should not be composed by carving from opinions 


HL—Sellmos v. Christ, 78 N.K2d 

152, 831 HLAjpp. 412. 

Mftin. —Christensen v. Pefftorlous, 250 

N.W. 368, 189 Minn. 548. 

Mo.—'In re Harlow's Estate, 192 S. 

W.2d 6, 239 MO.APP. 607. 

XastraotlonB should not he hnllt 
up by Quoting: verbatim from detach¬ 
ed parts of argruments found in court 
opinions where context would be 
necessary to qualify langruagre that 
would otherwise be too broad.—^Den¬ 
ver Tramway Corporation v. Kuttner, 
35 P.2d 852, 95 Colo. 312. 

In s tru c tion, held erroneous 

(1) Althougrh adoption of an ex¬ 
cerpt from an opinion in a reported 
case as a part of a special charge 
before argument is not necessarily 
erroneous or prejudicial, the prac¬ 
tice is not to be approved, and the 
giving of an instruction containing 
only a part of a principle, set forth 
in an opinion, even though correct 
as an abstract proposition of law, 
tends to mislead jury and is preju¬ 
dicial error.—Deckant v. City of 
Cleveland, 97 N.B.2d 84, 88 Ohio App. 
469, reversed on other grounds 99 
N.E.2d 609, 155 Ohio St. 498. 

(2) In action by automobile guest 
against host for injuries sustained 
in collision, where instruction defin¬ 
ing “wantonness" was taken from 
supreme court decision but was not 
applied to the facts in the case and 
there was no attempt to place the 
existence of facts on which the rule 
was predicated in the alternative, 
giving of instruction was prejudicial 
error.—^Kennard v. Palmer, App., 53 
N.E.2d 652, reversed on other grounds 
53 N.B.2d 908, 143 Ohio St 1. 

Xnstrucfeiou held oonfusiiLg 

Or.—Hunsaker v. Pacific Northwest 

Public Service Co., 20 P.2d 433. 

14<3 Or. 583. 

SuffloleiLoy of langmage used la opla- 
loa 

The mere fact that certain lan¬ 
guage has been used by judge of an 
appellate court in rendering an opin¬ 
ion is not of itself sufficient to jus¬ 
tify the use of the same langruage 
by a trial court in its instruction to 
jury.—News Leader Co. v. Kocen, 3 
S.E.2d 385. 173 Va. 95, 122 A.L.R. 
842. 


Beoltai of headaotes 
In personal injury case, trial 
court's recital of headnotes of an 
analogous case in instruction, which 
related to contributory negligence, 
was error, since rules declared by 
headnotes are for guidance of courts, 
and not for the jury.—^Kmiotek v. 
Anast, 39 A.2d 923, 350 Pa. 593. 
Special written instmotiou 

The bare fact that a charge is 
copied or taken from an expression 
correctly stated in a judicial opin¬ 
ion in some prior case does not make 
it acceptable for inclusion in a spe¬ 
cial written instruction to be given 
to the jury.—Volunteer State Life 
Ins. Co. V. Danley, 36 So.2d 123, 33 
AlaApp. 543. certiorari denied 36 So. 
2d 182, 250 Ala 702. 

74. Va—Cook V. Patterson Drug 
Co., 89 S.E.2d 304, 185 Va 516. 

75. Miss.—Gulf. M. & N. R. Co. v. 
Weldy, 8 So.2d 249, 183 Miss. 59, 
144 A.L.II. 930—Graves v. Hamil¬ 
ton, 184 So. 56, 184 Miss. 239. 
Generally, it is not advisable to 

read to jury statements of law found 
in court decisions or textbooks be¬ 
cause, being usually couched in legal 
verbiage not likely to be understood 
by laymen, such statements may be 
confusing or misleading.—^Thomsen 
V. Reibel, 2 N.W.2d 567, 212 Minn. 
8 ' 8 . 

The reasoning of a court in an 
opinion is not always adapted to use 
in instructions to the juries, since it 
is not addressed to juries.—^Neas v. 
Bohlen, 199 A. 852, 174 Md. 69'6. 
Opinion as guide for trial court 
Trial judge may not in every in¬ 
stance in formulating his charge to 
jury adopt as basis for his charge 
language used by supreme court in 
its reasoning in given case, but con¬ 
clusion as to law, as expressed in 
opinion, and not reasoning, is guide 
for trial court—Hagan v. Jenkins, 67 
S.E.2d 380, 234 N.C. 425. 

76. Mo.—Corpus Juris dted In In 
re Harlow's Estate, 192 S.W.2d 5, 
14, 289 Mo.App. 607—Corpus Juris 
dted in Bresler v. Kansas City 
Public Service Co., 186 S.W.2d 524, 
529, 239 Mo.App. 228, affirmed 191 
S.W.2d 660, 354 Mo. 868. 

Mont—Corpus Juris dted In Pllger- 
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am V. Haas, 167 P.2d 389, 849, 118 
Mont 431. 

Or.—^Baldassarre v. West Oregon 
Lumber Co., 239 P.2d 839, 193 Or. 
556. 

64 C.J. p 633 note 32, p 665 note 96. 
Xnoomprehendble instruction 
Refusing Instruction which, apart 
from opinion it was taken from, 
would be incomprehensible to ordi¬ 
nary juror, was not error.—Noel v. 
Lapointe, 164 A. 769, 86 N.H. 162. 
Bullng on demurrer 
Fact that supreme court in pass¬ 
ing on a demurrer to petition in pres¬ 
ent case when formerly under re¬ 
view, used expressions contained in 
instructions now under consideration, 
did not of itself make it proper for 
trial judge to use such language.— 
Alabama Great Southern R. Co. v. 
McBryar, 21 S.E.2d 178, 67 Ga.App. 
509. 

BoQuesrted instruction in language 
of an appellate court does not neces¬ 
sarily mean that it must be given as 
an instruction.—^Barnes v. North¬ 
west Airlines, 47 N.W.2d 180, «88 
Minn. 410. 

Exact language 

It is not advisable in charging a 
jury to use exact language of an 
opinion of an appellate court in stat¬ 
ing law in similar cases.—^Alford v. 
Cochran, 216 P.2d 667, 189 Or. 24— 
Mason v. Allen, 195 P.2d 717, 183 
Or. 638. 

77. Tenn.—^McMahan v. Tucker, 216 
S.W.2d 356, 31 Tenn.App. 429. 

64 C.J. p 633 note 83. 

78. Ala.—Southern Ry. Co. v. Dick¬ 
son, 100 So. 665, 211 Ala. 481. 

64 C.J. p 638 note 34. 

79. Or.—Scott V. Brogan, 78 P.2d 
688 , 157 Or. 549. 

BO» Iowa.—^Liddle v. Salter, 163 N. 

W. 447, 180 Iowa 840. 

64 C.J. p 665 note 97. 

Fraotioe condemned 

Generally, an excerpt from an opin¬ 
ion is intended to declare the law 
relative to particular matters under¬ 
discussion, and practice of extract¬ 
ing excerpts and changing them into, 
instructions is condemned.—Pullen 
V. Heyman Bros., 162 P.2d 961, 71 
Cal.App.2d 444. 
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certain statements which are applicable or control¬ 
ling only in cases in which they appear.^i An in¬ 
struction is not erroneous or prejudicial simply be¬ 
cause decisions are found containing statements 
quite like those used in the instruction attacked 
all instructions are based on principles previously 
asserted and the fact that a parentage of particular 
parts may be traceable does not condemn them.83 
The right of a judge to illustrate the application 
of a principle of law by stating it in its application 
to cases not like that under consideration is plain, 
and tmless it positively appears that the power has 
been so used as to result in prejudice, its exer¬ 
cise is not reviewable.*^ 

The fact that the decision read from is that of 
another state,®® or was rendered on a former appeal 
taken in the same case,®® makes no difference, but 
in the former case the practice is not commended,®^ 
and in the latter the decision read must not contain 
the result of the previous trial.®® It is error to read 
an extract from a decision not applicable to the 
facts of the case,®® where such extract, apart from 
the context, is likely to mislead the jury,®® or to 
read the full text of a reported case as an instruc¬ 
tion to the jury, since such action tends to confuse 
and mislead them.®i Similarly, it is error to state 
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that the facts of a case from which the court read 
were similar to the case before it, and that the 
decision contained therein was adopted as the law 
on the subject;®® and a request to apply a “prin¬ 
ciple,” stating that it may be found on certain 
pages of a certain reported case, is properly re¬ 
fused.®® 

It is improper for the court to read from an opin¬ 
ion of the supreme court for the purpose of estab¬ 
lishing a fact or theory in an inductive science.®^ 
Likewise, it is improper to give an instruction con¬ 
taining the notation of a decision,®® and it has been 
held error to refuse an instruction defective in this 
respect, but otherwise proper; the notation should 
be erased and the instruction given.®® 

d. Anthoiities 

Tha court may properly read Into Its Instructions 
selections from authorities. 

The court may properly read into its instructions 
selections from authorities®*^ supporting a proposi¬ 
tion of law which has been correctly stated.®® It 
has been said that as a rule an excerpt from a law 
book is intended to declare the law relative to the 
particular matters under discussion, and the prac¬ 
tice of extracting excerpts and changing them into 


81. Elan.—^Morrison v. ICansas City 
Coca-Cola Bottling: Co.. 263 P.2d 
217, 176 Kan, 212—Kerby v. Hies- 
terman, 178 P.2d 194, 162 Kan. 490. 

88. Kan.—^Morrison v. Kansas City 
Coca-Cola Bottling Co., 263 P.2d 
217, 176 Kan. 212. 

83. Kan.—^Morrison v. Kansas City 
Coca-Cola Bottling Co., supra. 

84. Mass.—Quinlan v. Hugh (NTawn 
Contracting Co., 126 N.E3. 8'69, 285 
Mass. 190. 

85. Cal.—^In re Spencer, 31 P. 463, 96 
Cal. 448. 

86. Cal.—^Taylor v. Oakland Scaven¬ 
ger Co., 110 P.2d 1044, 17 Cal.2d 
594. 

64 C.J. p 666 note 1. 

Befusal to read opinion of appellate 
court held not error 
Qa.—C. M. Miller Co. v. Rainey, 70 
S.B.2d 618, 86 Qa.App. 1. 

Ind.—Kolling v. Martin, 88 H.B.2d 
808, 109 IndLApp. 184. 

Beading of portion of decision of 
appellate court rendered on tiie last 
appeal bearing on the la,w of the 
case was not error, where the trial 
court fully Instructed the jury at 
party's request on the limited pur¬ 
pose of trial court hi reading the de- 
cisloi;!.—^In re Hampton's Estate, 131 
P.2d 666, 56 Cal.App.2d 543. 


87. Cal.—Cousins v. Partridge, 21 P. 
745, 79 Cal, 224, 

64 C.J. p 665 note 2. 

88 . H.T.—^Panama R. Co. v. Johnson, 
17 N.Y.S, 777. 

89. Cal.—^Davls v. Hearst, 116 P. 680, 
160 Cal. 143. 

64 C.J. p 665 note 4. 

90. H.J.—^Talmage v. Davenport, 81 
N’.J.Law 661. 

N.T.—Laidlaw v. Sage, 80 N.T.S. 496, 
80 Hun 550, 

91. Mich.—^Lendberg v. Brotherton 
Iron Min. Co., 42 N.W. 676, 76 Mich. 

I 84. 

64 C.J. p 666 note 6. 

98. Bla.—Frank v, Williams, 18 So, 
851, 86 Fla. 136. 

64 C.J. p 666 note 7. 

93. IN’.J.—KUe V. Hollsteln, 120 A. 
16, 98 N.J.Law 478. 

94. N.C.—^Elliott V. Tallassee Power 
Co.. 128 S.E. 780, 190 IKT.a 62. 

64 C.J. p 666 note 9. 

95. Iowa.—^In re Goldthorp'a Estate, 
88 N.W. 944, 116 Iowa 430. 

64 CJ. p 666 note 10. 

The practloe of citing oases in in^ 
stm o tions is condemned, but such ir¬ 
regularity in instruction which is not 
prejudicial does not warrant revers¬ 
al.—State V. Ahaus, 63 N.E.2d 199, 
228 Ini 629. 


96. Neb.—South Omaha v. Fennell, 
94 N.W. 632, 4 Neb., Unoff., 427. 

97. TJ.S.—O'Connell v. Naess, C.A.N. 
T., 176 F.2d 188. 

64 C.J. p 666 note 13, 

Beading ezcezpts from Corpus Juris 
Where customer brought action 
against restaurant corporation for 
personal Injuries which resulted 
when customer consumed chicken 
soup containing chicken bone which 
lodged In customer's throat, trial 
Justice did not err in reading ex¬ 
cerpts from Corpus Juris to Jury 
when excerpts read were in harmony 
with substantive law applicable to 
case of this kind.—Wood v. Waldorf 
System, 83 A.2d 90, 79 R.L 1. 
xnstrnetion held exroneoiui 

In action for fraud, instruction in 
language copied from legal treatise 
that one may be guilty of fraud 
even if he acts ''under the honest 
impression that he is violating no 
obligation or invading no right” if he 
negligently, carelessly "or with lack 
of foresight'* makes representations 
which will deceive, without definition 
of quoted phrase in other instructions 
or any wording limited to failure to 
foresee events which should reasona¬ 
bly have been foreseen, was erron¬ 
eous.—^Pullen V. Heyman Bros., 162 
P.2d 961, 71 Cal.App.2d 444. 

98. Pa.—Henry v. Klopfer, 23 A. <887, 

1 147 Pa.. 178. 
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instructions is condemned.® ^ Although the practice 
of citing authorities at the foot of an instruction 
and giving them to the jury is improper,^ it may 
not be prejudicial error.2 

§ 338. Confusing and Misleading Instructions 

It is error to give instructions which tend to mis¬ 
lead or confuse the jury and the test for correctness of 
an Instruction Is how It will naturally be understood by 
the average men composing juries. 


It is error to give instructions which tend to mis¬ 
lead or confuse the jury,® especially where the evi¬ 
dence is conflicting,^ or the case close,^ or when 
voluminous instructions are given.® However, the 
mere fact that an instruction is very long and 
might therefore tend to mislead is not error when 
the evidence is voluminous and the issues many 
and complicated.'^ An instruction may be confusing 


99. Cal.—^Pullen v. Heyman Bros., 
162 P.2d 961, 71 CalJLpp.2d 444. 

1 . Idalio.—State v. Sasre, 126 P. 403, 
22 Idaho 489, Ann.Cas.l914B 251. 

64 C.jr. p 666 note 15. 

9. Idaho.—State v. Sa^re, supra. 

3. Ariz.—Krauth v. BlUar, 226 P.2d 
1012, 71 Ariz. 298. 

Cal.—Dod^e v. San Diego- Elec. By. 
Co., 208 P.2d 37, 92 CaI.App.2d 759. 

Pla.—Staff V. Soreno Hotel Co., 60 
So.2d 28. 

Ill.—Janovlcz v. Scheisher, 118 N.B.2d 
77, 850 BLApp. 499. 

Iowa.—^Pappas v. Evans, 48 N.W.2d 
298, 242 Iowa 804—Tailmon v. Lar¬ 
son, 284 N.W. 867, 226 Iowa 564. 

Idlss.—Graham v. Brummett, 181 So. 
721, 182 Miss. 580. 

Mo.—Bresler v. E:anaas City Public 
Service Co., 186 S.W.2d 524, 239 
Mo.App. 228, certiorari quashed. 
State ex rel. Kansas City Public 
Service Co. v. Bland, 191 S.W.2d 
660, 354 Mo. 868—-Weishaar v. Kan¬ 
sas City Public Service Co., App., 
128 S.W.2d 832—Christner v. Chi¬ 
cago, R. I. & P. By. Co., 64 S.W.2d 
752, 228 Mo.App. 220. 

Neb.—Chard v. New York Life Ins. 
Co., 16 N.W.2d 858, 146 Neb. 429. 

N.J.—^Kauderer v. McAllister Coal 
Co., 40 A.2d 624, 182 N.J.Law 410. 

N.D.—Oorpus juris cited in Bott v. 
Provident Life Ins. Co., 286 N.W. 
898, 895, 69 N.D. 335. 

Ohio.—Bibarln v. Kessler, 70 N.E.2d 
107, 78 Ohio App. 289. 

Paj—^Randolph v. Campbell, 62 A.2d 
60, 860 Pa. 463—Grove v. Equitable 
Life ALSSur. Soc. of U. S., 9 A.2d 723, 
336 Pa. 519—Constructors’ Ass’n of 
Western Pa. v. Furman, 67 A.2d 
590, 165 Pa.Super. 248. 

64 C.J. p 666 note 18—48 C.J. p 773 
note 27—9 C.J. p 126 note 35. 

Confusing or misleading instructions 
In criminal prosecutions see Crim¬ 
inal Law § 1806. 

Beading reported cases or statutes 
into the Instructions as misleading 
or confusing see supra § 387. 

Inconsistent Instructions as mislead¬ 
ing see infra 9 389. 

Add test whether charge Is proper 

Is whether jury would be misled by it 

—^Kauderer v. McAllister Coal Co. 

40 A.2d 624, 182 N.J.Law 410—Mid¬ 


dleton V. Public Service Co-ordinated 
Transport, 86 A.2d 393, 131 N.J.Law 
322. 

SnbversioiL of funotloiL 

If an Instruction Is so phrased as 
to be likely to mislead or confuse the 
Jury, it subverts the function of an 
instruction as compass for the guid¬ 
ance of the jury In resolution of Is¬ 
sues within Its province, and there 
can be no assurance that the verdict 
is well grounded in law and In fact.— 
Guzzi V. Jersey Central Power & 
Light Co., 96 A.2d 887, 12 N.J. 261. 

Xnjurioiui effect 

Instructions which are ambiguous, 
misleading, or confusing to jurors 
are injurious.—Wintrobe v. Btert, 18 
A.2d 365, 178 Md. 289. 

Znstruotions held mtsleading 

(1) Generally. 

XJ.S.—^Baer Bros. Land & Cattle Oo. 

V. Palmer, C.CA..C 0 I 0 ., 168 P.2d 278. 
Ky.—Williams v. King, 176 S.W.2d 
354, 296 Ky. 749—Buck v. Klein- 
schmidt, 181 S.W.2d 714, 279 Ky. 
569. 

Mo.—Graham v. St. Louis-Red Bud- 
Chester Bus & Service Co., App., 
147 S.W.2d 206. 

Ohio.—Homlar v. Greet Lakes Tow¬ 
ing Co„ 67 N.E.2d 792, 74 Ohio App. 
110—^Koch V. Temilson, 19 Ohio 
App. 239. 

Wash.—^Nopson v. City of Seattle, 207 
P.2d 674, S3 Wash.2d 772. 

(2) Charge confusing plaintiffs and 
defendants and changing their posi¬ 
tions from that occupied by them in 
pleadings and evidence.—W. J. Wil¬ 
liams, Inc., V. Cummings, Tez.Civ. 
App,, 65 S.W.2d 879. 

(3) Instruction which concluded 
with expression “then the party on 
whom the burden rests to prove the 
same by preponderance of the evi¬ 
dence must be deemed to have failed 
in regard thereto,” since “thereto” 
could refer to “the same” or the case 
as a whole.—^Rogers v. Crawford, 247 
S.W.2d 1005, 220 Ark. 885. 

(4) Charge that jury should assess 
damages to which they thought in¬ 
jured passenger was entitled, instead 
•)t damages proved.—Kelley v. Ohio 
Traction Co., 167 N.B. 766, 24 Ohio 
App. 639. 


(5) Charge predicating verdict on 
certain facts, if not affected by an¬ 
other principle of law “that will be 
hereinafter stated to you” where en¬ 
tire charge contained no reference to 
such principle of law.—^Bowe v. Cole, 
168 S.E. 882, 176 Ga. 592. 

(6) Charge that presumption 
against suicide remains until over¬ 
come by evidence to contrary.—Car- 
son V. Metropolitan Life Ins. Co., 100 
N.B.2d 197, 166 Ohio St. 104, 28 A.L. 
B.2d 344. 

(7) Where issue was raised by 
counterclaim, instruction to the effect 
that if defendant was indebted to 
plaintiff as alleged In complaint the 
plaintiff could not be indebted to the 
defendant.—Stern Pish Co. v. Snow- 
dexi, 63 S.E.2d 557, 288 N.C. 269. 

4. Ill.—Rogers v. Mason, 104 N.E. 
2d 854, 845 BLApp. 560—Schoon- 
veld V. Kankakee Motor Coach Co., 
99 N.E.2d 680, 843 IllA.pp. 529— 
Alexander v. Sullivan, 78 N.E.2d 
383, 334 IlLApp. 42—^In re Ande]> 
son’s Estate. 77 N.E.2d 826, 883 Ill. 
App. 492—Levin v. Lauterbach Coal 
& Ice Co., 67 N.E.2d 803, 329 Ill. 
App. 180—64 C.J. p 668 note 19. 

5. Ill.—Stamas v. Waskow, 250 Bl. 
App. 8*64—Chicago, etc., B. Co. v. 
Cleveland, 92 IIIAlPP. 808. 

Oases resting on cirdunstaaoes and 
Inferences 

Where there are no eyewitnesses to 
accident and proof of negligence rests 
on circumstances and Inferences It is 
important that jury should be prop¬ 
erly instructed and not misled or 
confused by court’s Instructions.— 
Pappas V. Peoples Gas Light & Coke 
Co., 113 N.E.2d 585, 850 BLApp. 541. 

6. Mo.—dark v. Atchison & Eastern 
Bridge Co., 24 S.W.2d 143, 324 Mo. 
544. 

64 C.J. p 668 note 21. 

7- Mo.—Laird v. Keitherly, 201 S. 
W. 1138. 

Xnstmotions held not mlsleadliig 
Instruction directing verdict for 
plaintiff if jury found certain facts, 
although covering two and one-half 
typewritten pages, was not so long 
and involved as to be misleading.— 
Petty V. Kansas City Public Service 
Oo., 191 S.W.2d 668, 364 MOw 828. 
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or misleading through the inadvertent use of a 
phrase^ or of words,^ unless dearly a "slip of the 
tongue,” the true intention being obvious.iO 


The court must avoid the use of a particular 
word or phrase which under the circumstances 
may be improper or might mislead the jury.^^ 


8. Tex.—^Power State Bank v. Carv- ' 
er, Clv.App., 148 S.W. 341. 

^4 C.J. p 668 note 23. 

9. Tex.—Hazard v. Western Trav¬ 
elers* Ass’n, 116 S.W. 625, 64 Tex. 
Civ.App. 110. 

64 C.J. p 668 note 24. 

10. Ga—^Becker v. Donaldson, 76 S. 
B. 1122, 138 Ga 634. 

64 C.J. P 668 note 26. 

Verbal Inaccuracies as grround for 
new trial see New Trial § 44. 

11. Cal.—Reuter v. HUl, 28 P.2d 390, 
136 OalApp. 67. 

D.C.—Glover v. District of Columbia 
Mun.App., 77 A.2d 788. 

PariAeaiar words ox plirases held not 
improper or mlsleadinsr 

(1) In general. 

U.S.—^Puget Sound Power & Light 
Co. V. Public Utility Dlst No. 1 of 
Whatcom County, C.C.A.Wash., 123 
F.2d 286, certiorari denied 62 S.Ct. 
798, 816 U.S. 814, 86 L.Bd. 1212. 
Cal.—Reuter v. Hill, 28 P.2d 390, 136 
CbI.App. 67. 

Ga.—Fountain v. McCallum, 21 S.B.2d 
610, 194 Ga 269—Guffln v. Kelly, 
14 S.B.2d 60, 191 Ga 880—Wilson 
V. Ray, 13 S.ll.2d 848, 64 GaApp. 
640—Georgia Power Co. v. Chap¬ 
man, 168 S.B. 131, 46 GaApp. 682. 
Ill.—Wise V. Kuehne Mfg. Co., 63 N. 
B.2d 711, 322 Ill,App. 26—Wall v. 
Greene, 62 N.B.2d 303, 321 IlLApp. 
161—^BJrickson v. Gregory, 275 Ill. 
App. 286. 

Ind.—^Barle v. Porter, 40 N.£!.2d 381, 
112 Ind.App. 71—^Dunbar v. Dem- 
aree, 2 N.B.2d 1003, 102 Ind.App. 
586. 

Iowa—^Bngle v. Ungles, 273 N.W. 879, 
223 Iowa 780—^Priest v. Hogan, 267 
N.W. 403, 218 Iowa 1371. 

Kan.—Degrnan v. Young Bros. Cattle 
Co., 103 P.2d 918, 162 Kan. 260— 
Atkinson v. Cardinal Stage Lines 
Co., 80 P.2d 1073, 148 Kan. 244— 
Gardenhire v. Sinclair-Prairle Oil 
Co., 44 P.2d 280, 141 Kan. 865. 
Mich.—^Duffy v. Bhiright Topham Co., 
276 N.W. 716, 282 Mich. 662. 

Ma—^Payne v. Carson, 224 S.W.2d 60 
—Nichols V. Bresnahan, 212 S.W. 
2d 670, 857 Mo. 1126—Rose v. St 
Louis Public Service Co., 205 S.W. 
2d 6'5 9—Crawford v. Byers Transp. 
Co., 201 S.W.2d 971—Long v. Mild, 
149 S.W.2d 858, 847 Mo. 1002— 
Young V. Missouri-Kansas-Texas 

R. Co., 100 S.W.2d 929—Drake v. 
Kansas City Public Service Co., 63 

S. W.2d 76, 883 Mo. 520—Pence v. 
Kansas City Laundry Service Co., 
69 S.W.2d 633, 832 Mo. 930—Szuch 
V. N1 Sun Lines, 68 S.W.2d 471, 332 
Mo. 469—Duncker v. St Louis Pub¬ 
lic Service Co., App., 241 S.W.2d 
64—Stevens v. Dickey, App., 222 S. 


W.2d 663—Harry v. Thompson, 
App., 166 S.W.2d 795, modified on 
other grounds 173 S.W.2d 406, 361 
Mo. 630—Wolf son v. Baltimore 
Bank of Kansas City, App., 157 S. 
W.2d 660—Arnold v. Brotherhood 
of Locomotive Firemen and En- 
glnemen, 106 S.W.2d 32, 232 Mo. 
App. 326—Olbert v. Key, App., 93 
S.W.2d 1048. 

Nev.—State v. Ah Tong, 7 Nev. 148. 
N.C.—^Holmes v. Blue Bird Cab, 43 
S.B.2d 71, 227 N.C. 681—Merrell v. 
Bridges. 196 S.E. 374, 213 N.C. 123. 
Ohio.—^Dletsch v. Burnside Motor 
Freight Lines, App., 82 N.B.2d 659 
—^Knabb v. Scherer, 187 N.B. 674, 
45 Ohio App. 636. 

Okl.—^Henrlcks v. Wilson, 149 P.2d 
266, 194 Okl. 212—Fagras v. Marks, 
43 P.2d 108, 171 OkL 413. 

Or.—^Bailey v. Opp, 80 P.2d 40, 169 
Or. 301. 

Va—Voight V. Reber, 46 S.B.2d 15, 
187 Va 157. 

Wash.—^Whlte v. Fenner, 133 P.2d 
270, 16 Wash.2d 22*6. 

64 C.J. p 636 note 58. 

(2) “Stand prior to^* in instruction 
making defendant liable under hu¬ 
manitarian rule if plaintiff was in 
position of imminent peril at and pri¬ 
or to accident—^Pabst v. Armbruster, 
Mo.App., 91 S.W.2d 662—Housley v. 
Berberich Delivery, Mo.App., 87 S. 
W.2d 209. 

(3) '‘Establish** in instructions 
that defendant was reauired to estab¬ 
lish his defense by the preponderance 
of the evidence.—^Brignall v. Merkle, 
28 N.B.2d 811, 306 IlLApp. 187. 

(4) “Legal necessity.**—^Thomas v. 
Lewman, 120 P.2d 341, 190 OkL 37. 

(5) “Lifetime** in instruction given 
in action against decedent's estate on 
claim for room and board furnished 
and services rendered to decedent 
during his lifetime.—Chmlelewski's 
Estate V. Chmielewski, 200 N.E. 747, 
102 Ind.App. 20. 

(6) "Prudence** In instruction de¬ 
fining contributory negligence as 
want of ordinary care and prudence. 
—Quanah, A. & P. Ry. Co. v. Eblen, 
Tex.Civ.App., 65 S.W.2d 1060, error 
refused. 

(7) “Reckless** in action for wrong¬ 
ful death of motorist at private 
crossing.—^Louisville & N. R. Co. v. 
Patterson, 42 S.E.2d 163, 76 GaApp. 
L 

(8) “Same** in charge that "burden 
of proof rests on the plaintiff in this 
case to prove the same by preponder¬ 
ance of evidence.*'—Calhoun v. Bab¬ 
cock Bros. Lumber Co., 30 SJB3.2d 872, 
198 Ga 74. 

(9) “Vigilance** In instruction that 
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Store owner was bound to exercise 
reasonable care and vigilance to dis¬ 
cover dangerous condition.—Wills v. 
J. J. Newberry Co., Ill P.2d 346, 43 
Cal.App.2d 596. 

FartiLcnlar words or phrases held Im¬ 
proper or misleading 
(1) In general. 

Ga—Atlantic Coast Line R. Co. v. 
Tifton Produce Co., 194 S.B. 72, 56 
GaA.pp. 776. 

Idaho.—^Yearsley v. City of Pocatel- 
lo> 210 P.2d 795, 69 Idaho 600. 

Ill.—Smith V. Illinois Cent. R. Oo., 
99 N.B.2d 717, 343 IlLApp. 593— 
Theis V. Itterman, 69 N.E.2d 371, 
329 IlLApp. 612—Schuster v. Jef¬ 
ferson Ice Co., 65 N.B.2d 239, 328 
IlLApp. 124—Collins v. Elgin, J. & 
B. Ry. Cov. 60 N.B.2d 279, 825 Ill. 
App. 672—Piper v. Speroni, 47 N. 
E.2d 120, 817 IlLApp. 540. 

Ky.—^Hunt-Forbes Const Co. v. 

Martt, 67 S.W.2d 87, 247 Ky. 376. 

Md.—^Feinglos v. Weiner, 28 A.2d 677, 
181 Md. 38. 

Minn.—‘Duff v. Bemidji Motor Serv¬ 
ice Co., 299 N.W. 196, 210 Minn. 
456. 

Mo.—^Trower v. Missouri-Kansas- 
Texas R. Co., 184 S.W.2d 428, 863 
Mo. 757—^Rosenkoetter v. Fleer, 165 
S.W.2d 157—Zickefoose v. Thomp¬ 
son, 148 S.W.2d 784, 347 Mo. 579. 
Ohio.—Kerr v. Parsons, 82 N.E12d 
303, 83 Ohio App. 204. 

Tex.—Rogers v. Dallas Ry. & Ter¬ 
minal Co., 214 S.W.2d 160, affUmed 
218 S.W.2d 456, 147 Tex. 617. 
Wash.—Allen v. Hart, 201 P.2d 145, 
82 Wash.2d 173—Portland-Seattle 
Auto Freight v. Jones, 131 P.2d 
736, 16 Wash.2d 603—^Burgin v. 
Universal Credit Co., 98 P.2d 291, 2 
Wash.2d 364—^Flagg v. Vander 
Yacht 24 P.2d 1063, 174 Wash. 
621. 

(2) “Extortion** in instruction that 
plaintiff knowing terms of reward 
before giving information to police 
could not recover reward unless 
plaintiff volunteered Information to 
police without awaiting the "extor¬ 
tion** of that information, from him 
by questioning by police.—Glover v. 
District ot Columbia, D.C.MunuApp., 
77 A.2d 788. 

(3) “Faculties," in an instruction 
that, if plaintiff by “use of its facul¬ 
ties in looking for danger could have 
avoided the accident, it cannot recov¬ 
er.’*—Wm. Wrigley, Jr., Co. v. Stand¬ 
ard Roofing Co., 59 N.E.2d 610, 326 
IlLApp. 210. 

(4) Phrase "in any degree,** in in¬ 
struction requiring plaintiffs to show 
they were not guilty of negligence 
which proximately contributed in any 
degree to happening of accident— 
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The use of one word or phrase instead of another ,^2 i stantially the same meaning, do not render an 
and the interchangeable use of words having sub- | instruction improper where the effect of such use is 


Hog’^r V. Fannie May Candy Shops, 53 
K.B.2d 494. 321 IlLApp. 640. 

(6) Word ‘‘disability*' in instruc¬ 
tion defining “producing cause.**— 
Liberty Mut. Ins. Co. v. Murphy. Tex. 
Civ.App., 205 S.W.2d 398. 
aEodil^Ving olanse in Instruction held 
properly to state law 
CaJ.—Alexander v. Hajnmarberg, 230 
P.2d 899, 103 Cal.App.2d 872. 

Jl orltioism of words, or use of 
words, will not be indulged when 
meaning of instruction is plain and 
cannot mislead jury.—^Buckley v. R. 
H. Johnson & Co.. Del.. 25 A.2d 392. 2 
Terry 646. 

Words h^ unneoessary 

In personal injury suit, words “di¬ 
rect and proximate cause’* are un¬ 
necessary in Instruction, where lan¬ 
guage thereof, in plain and logical 
Intendments, requires jury to find 
causal connection between defend- 
ant*s negligence and plaintiff’s inju¬ 
ry.—Stevens v. Dickey. Mo.App., 222 
S.W.2d 563. 

Terms held properly defined in in¬ 
struction 

Pa—McGaw v. Buse & Zander CO.. 
ComJ>l., 93 Plttsb.Leg.J. 67. 

12. Cal.—Callegari v. Maurer. 40 P. 

2d 388. 4 Cal.App.2d 178. 

Tenn.— Corpus Juris cited in Olins v. 
Schocket, 216 S.W.2d 18. 27. 81 
Tenn.App. 842. 

64 C.J. p 636 note 55. 

Farticiilar words and phrases held 
not to vitiate an Instruction by their 
use therein: 

(1) “Accident" where “collision** 
was intended.—^Noel v. Ostlie^ 22 P. 
2d 831. 42 Ariz. 118. 

(2) “Accident” instead of “injury.** 
—Beardsley v. Suburban Coach Co.. 
68 S.E.2d 911. 88 GaApp. 381. 

(3) "AfflLrmative** Instead of “con¬ 
tributed to.**—Hazlitt V. Dewlow. 189 
A. 213. 171 Md. 398. 

(4) “Authority** instead of “em¬ 
ployment.’*—^Mays V. Welsh. 32 N'.E. 
2d 701. 218 Ind. 866. 

(•5) “Automobile** Instead of 
“truck.**—Dunbar v. Demaree, 2 N.B. 
2d 1003. 102 IndA.pp. 585. 

C6) “But** used in sense of “stUl.** 
—Simmons Co. v. Hardin, 48 S.E.2d 
553. 75 GkuApp. 420. 

(7) “By the btirden of proof** in¬ 
stead of “by preponderance of the 
evidenca”—^Lee Bros. v. Jones. 64 K*. 
m2d 108. 114 Ind.App. 688. 

(8) “Causal** Instead of “contrlb- 
uta”—^Holmes v. Clear Weave Ho¬ 
siery Stores. 66 A.2d 702. 95 N.H. 478. 

(9) “Caused** instead of “contribut¬ 
ed.**—^Mlner v. Dabney-Johnson Oil 
Corporation, 28 P.2d 23. 219 Cal. 580. 


(10) ‘^Contributory negligence” in¬ 
stead of “assumption of risk.”— 
Schroepfer v. City of Sleepy Bye. 10 
N.W.2d 398. 215 Minn. 525. 

(11) “Could** Instead of “should.** 
—Withey v. Hammond Lumber Co., 
36 P.2d 1080. 140 Ctel.App. 687. 

(12) “Defendant** instead of “de¬ 
fendants.**—^Nelson v. Belcher Lum¬ 
ber Co.. 166 So. 808. 232 Ala. 116. 

(13) “Defendants** Instead of 
“plaintiff.**—Grady County v. Banker. 
69 S.R2d 732. 81 Ga.App. 701. 

(14) “The defendant** instead of 
“the driver.**—^Auto> Mut Indem. Co. 
V. Campbell. 192 S.B. 640, 56 Ga.App. 
400. 

(16) “Establish** instead of 
“prove.**—^Morris v. E. I. Du Pont De 
Nemours & CO., 173 S.W.2d 39, 361 
Mo. 479. 

(16) “Injuries** instead of “colli¬ 
sion** or “accident**—Dietsch v. 
Burnside Motor Freight Lines. Ohio 
App., 82 N.B.2d 559. 

(17) “Is** Instead of “may be.”— 
Larson v. Bllison, 217 S.W.2d 420. 
147 Tex. 465. 

(18) “May” instead of “should.”— 
Whinnery v. Interstate Transit Lines. 
262 N.W. 466. 126 Neb. 61. 

(19) “Might** instead of the word 
“would.**—^Larson v. City of Seattle, 
171 P.2d 212, 25 Wash.2d 291. 

(20) “More** instead of a “great 
many more,**—Clark v. Welch, C.C.A. 
Mass.. 140 F.2d 27L 

(21) “Or” Instead of “on.**—Garry 
Y. Weiss, 195 So. 231, 239 Ala. 481. 

(22) “Ordinary” instead of “ordi¬ 
narily.**—^McPherson v. Toyokaicho 
Wakamatsu. 62 P.2d 732, 188 Wash. 
320. 

(23) “l^per care** instead of “or¬ 
dinary care.*’—Armstrong v. Wallace, 
47 P.2d 740, 8 Cal.App.2d 429. 

(24) “Paid** rather than “compen¬ 
sated.**—Surface v. Dorrell. 67 N.E. 
2d &6. 115 Ind.App. 244. 

(26) “Proper** Instead of “prudent” 
—^Hamblen y. Steckley, 27 N.W.2d 
178, 148 Neb. 283. 

(26) “Reasonable man** instead of 
“reasonably prudent man.*'—Williams 
V. Woodward, 10 S.E.2d 918, 218 N.C. 
305. 

(27) “Re^nslble for an injury oc¬ 
casioned by another** instead of stat¬ 
ing “proximately caused by another.** 
—Callegari v. Maurer, 40 P.2d 883, 4 
C!al.App.2d 178. 

(28) “Show” Instead of “prove.**— 
McMlllian v. McLane, 88 N.E.2d 114, 
338 IU.APP. 514. 

(29) “Testimony” instead of “evi¬ 
dence.**—^W. T. Rawleigh Co. v. Kel¬ 
ly, 50 S.E.2d 118, 78 Ga.App. 10. 

892 


(80) “The” instead of “a.” 

N.C.—^Holmes v. Blue Bird Ca.b, 43 S 
B.2d 71, 227 N.C. 681. 

Wash.—Crown v. Miller, 91 P.2d 718, 
199 Wash. 364. 

(31) “Thing** Instead of “accident” 
—Garland v. Mayhall, 68 S.W.2d 482, 
17 TenmApp. 449. 

(32) ‘Will** rather than the word 
“may.”—^Hussey v. Bllerman. Mo. 
App.. 215 S.W.2d 38. 

(33) ‘Worthless” Instead of “no 
value.**—In re Behrend’s Will, 10 N. 
W.2d 661. 233 Iowa 812. 

(34) Other words and phrases see 
64 C.J. p 635 note 65 [a]. 

13. Ala.—McBride v. Baggett 
Transp. Co., 85 So.2d 101, 250 Ala. 
488. 

Cal.—^Popejoy v. Hannon. 231 P.2d 
484, 37 Cal.2d 159—Will v. Southern 
Pac. Co., 116 P.2d 44. 18 Cal.2d 468 
—Heller v. Melliday, 141 P.2d 447, 
60 Cal.App.2d 689—^Everts v. Ros¬ 
enberg, 41 P.2d 166, 4 Cal.App.2d 
500. 

Conn.—^Lewandoski v. Finkel. 29 A. 

2d 762. 129 Conn. 526. 

Ill.—^Department of Public Works and 
Bldgs. V. Chicago Title & Trust 
Co.. 95 N.E.2d 903. 408 Ill. 41. cer¬ 
tiorari denied Galt v. Department 
of Public Works and Bldgs, of 
State of Ill., 71 S.C?t 804, 341 U.S. 
931, 95 L.Ed. 1360—Bertrand v. 
Adams, 101 N.E.2d 841, 844 IllA.pp. 
559—Hogg V. Fannie Mlay Candy 
Shops, 58 N.E.2d 494. 821 IlLApp. 
640. 

Ind.—^Lincoln Nat, Bank & Trust Co. 
of Port Wayne v. Parker, 34 N.E. 
2d 190, 110 Ind.App. 1. petition 
overruled 37 N.B.2d 6, 110 Ind.App. 
1 . 

Mo.—^Bornhoft v. City of Jefferson, 
App., 118 S.W.2d 93. opinion quash¬ 
ed in part State ex reL City of Jef¬ 
ferson V. Shain. 124 S.W.2d 1194, 
344 Mo. 57. 

64 C.J. p 636 note 56. 

Words properly used Interohaageably 
or in. same sense 

(1) “Approximately” for “proxi¬ 
mate.**—Fitzgerald V. Thompson, 184 
S.W.2d 198, 238 Mo.App. 546. 

(2) “Described in said mortgage** 
instead of words “covered by said 
mortgage.**—^Lincoln Nat. Bank & 
Trust Co. of Port Wayne v. Parker. 
34 N.E.2d 190, 110 IndA.pp. 1, peti¬ 
tion overruled 87 N.E.2d 5. 110 Ind. 
App. 1. 

(3) “Establish” and “prove.”— 
Bertrand v. Adams. 101 N.E.2d 841. 
344 IlLApp. 659—^Hogg v. Fannie May 
Candy Shops. 58 N.E.2d 494, 821 HL 
App. 640. 

(4) “Estimating** and “fixing** or 
“awarding.”—Dietsch y. Burnside 
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not such as to mislead the jury; but, where the 
substitution is such as to mislead the jury, the 
instruction may thereby be rendered improper 

An instruction may be misleading where it con¬ 
fuses two rules of damages,!^ or liability;^® or 


weakens a possible defense,or permits a wide 
range of speculation,^ 8 or authorizes recovery on 
a ground other than that on which the case was 
tried,or contains only a partial statement of the 
law,20 or bases the right of recovery on incon- 


Motor Freigrlit Lrines, Ohio App., 82 
X.E.2d 559. 

(5) “Feel” used synonymously 
with word “believe.”—Heller v. Mel- 
llday, 141 P.2d 447, 60 Cal.App.2d 
689. 

(6) “Leavingr” instead of “parked 
or stopped.”—-McBride v. Baggett 
Transp. Co., 85 So.2d 101, 250 Ala. 
488. 

(7) “Material” and “substantial.”— 
Lewandoskl v. Finkel, 29 A.2d 762, 
129 Conn. 526. 

(8) “Nature of their testimony” 
and statutory authorization to con¬ 
sider the “nature o-f the facts to 
which they testified.”—Greorgla Auto¬ 
matic Gas Co. V. Fowler, 49 S.E.2d 
560, 77 GaApp. 676. 

(9) “Of Itself** and “standing 
alone.*’—Coburn v. North American 
Refractories Co., 174 S.W.2d 767, 296 
Ky. 666. 

(10) “Parked** and “stopped.**— 
Safeway Stores of Texas v. Webb, 
Tex.Civ.App., 164 S.W.2d 868, error 
refused. 

(11) ‘Tositive** meaning affirma¬ 
tive, not absolute or conclusive.— 
Wolf V. Evans, 247 N.W. 844, 211 Wis. 
601. 

(12) 'Practical” in instruction for 
word “practicable.”—Klohr v, Ed¬ 
wards, Mo.App., 94 S.W.2d 99. 

(18) ‘Presumptive evidence” and 
“prima facie evidence.”—^Bachelder 
V. Woodside, 9 N.W.2d 464, 238 Iowa 
967. 

(14) ‘Presupposes** and “implies.” 
—Everts v. Rosenberg, 41 P.2d 166, 
4 Cal.App.2d 500. 

(16) ‘Proper” and “due care.”— 
Will V. Southern Pac. CO., 116 P.2d 
44, 18 Cal.2d 468. 

(16) “Proximate” and “direct” and 
“immediate.**—Fitzgerald v. Thomp¬ 
son, 184 S.W.2d 198, 238 Mo.App. 646. 

(17) “Reasonable cash market val¬ 
ue** and “market value.**—West Texas 
Hotel Co. V. City of El Paso, Tex.Civ. 
App., 88 S.W.2d 772, error dismissed. 

(18) “Right to possession** and “ti¬ 
tle.”—Mulhauser V. Conley, 186 P.2d 
880, 199 Okl. 414. 

(19) “Safe” and “reasonably safe.** 
—Popejoy V. Hannon, 281 P.2d 484, 
87 Cal.2d 159. 

(20) “Some** and “any.”—^Holtz v. 
Plumer, 277 N.W. 689, 188 Neb. 878. 

(21) “Some** and “one or more.**— 
Elayser v. Occidental Life Ins. Co. of 
California, 12 N.W.2d 682, 284 Iowa 
810, 


(22) “Sudden step-ofiC** and “step- 
oif.”—Bornhoft v. CJity of Jefferson, 
App., 118 S.W.2d 93, opinion quashed 
in part State ex reL City of Jefferson 
V. Shain, 124 S.W.2d 1194, 844 Mo. 67. 

(28) To average Juror “pleads” and 
“claims,** “urges,** or “contends.**— 
Sweeney v. Midwest Life Ins. Co., 262 
N.W. 47. 129 Neb. 621. 

(24) Other words see 64 C.J. p 686 
note 66 [a]. 

“Proziiuately” 

Failure to use the word “proxl- 
mately** in defining “contributory 
negligence” does not constitute error 
if other words are used which ex¬ 
clude idea of remote, indirect, or in¬ 
significant causal connection between 
negligence and accident.—Cousins v. 
Glassbum, 24 N.E.2d 1018, 216 Ind. 
481. 

Words “direct and proximate 
oatLse” are unnecessary in an instruc¬ 
tion, where language used, in plain 
and logical intendments, requires Ju¬ 
ry to find causal connection between 
negligence of defendant and plain¬ 
tiff’s injury.—DeVoto v. St Louis 
Public Service Co., MoAj>p., 251 S.W. 
2d 856. 

Kangnage held equivalent to the 
use of the word “negligent**—City of 
Paducah v. McManus, 76 S.W.2d 264, 
266 Ey. 405. 

14. Cal.—^Lesser v. McCkillough, 208 
P.2d 832, 90 Gal.App.2d 686. 

Colo.—Panhandle Pipe & Supply Co. 
V. S. W. Pressey & Son, 243 P.2d 
P56, 126 Colo. 356. 

HI.—Klaus V, Sheets, 79 N.E.2d 86, 
834 I11A.PP. 614. 

64 C.J. p 636 note 67. 

FartioulaE words or phrases htld it> 
vitiate instraotions 

(1) “And** Instead of "or.** 

Cal.—Lesser v, MoChillough, 208 P. 

2d 832, 90 Cal.App.2d 686. 

Ill.— Kempski v. Kempski, 77 N.B.2d 
344, 888 I11A.PP. 881. 

(2) “Approximate** Instead of 
“proximate.**—^Hart v. Farris, 21 P. 
2d 432, 218 Cal. 69. 

(8) “As claimed*' instead of the 
phrase “as charged in the complaint” 
—Russell V. CJonsolidated Forwarding 
Corp., 71 NJB).2d 868, 830 Ill.App. 629. 

(4) “Believed** instead of “reason¬ 
ably satisfied,”—Sovereign Camp, W. 
O. W., V. Sirten. 176 So. 639, 284 Ala. 
421. 

(6) ‘"Caution** instead of “amount” 
—Breaks v. Anderson, 213 P.2d 532, 
95 Oal.App.2d 692. 

(6) “Could” rather than “would.*’ 
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—Klaus V. Sheets, 79 N.E.2d 86. 334 
I11.APP. 614. 

(7) “Degree” instead of “quantum** 
or “amount.”—^Lasater v. Oakland 
Scavenger Co., 162 P.2d 486, 71 Cal. 
App.2d 217. 

(8) “Evidence” instead of “convey¬ 
ance.”—^Live Stock Nat Bank of Chi¬ 
cago V. Richardson, 26 N.E.2d 751, 304 
IlLApp. 691. 

(9) “His*» instead of “any.”—Hill 
V. New York Life Ins. CJo., 101 P.2d 
762, 38 Cal.App.2d 627. 

(10) “Mortgage** instead of "reten¬ 
tion title co-ntract**—Gtoodrich Sil- 
vertown Stores v. De Kalb Motor Co., 
193 So. 187, 29 Ala.App. 181. 

(11) “Or** instead of “and.”—Grif¬ 
fin V. Burdlne, 79 SJB.2d 562, 89 Ga. 
App. 891. 

(12) “Plaintiff” where "defendant” 
was intended.—Downey v. Johnson, 
19 So.2d 86, 81 Ala.App. 514. 

(13) “Presumption” instead of “In¬ 
ference.”—Pullen V. Heyman Bros.. 
162 P.2d 961, 71 C:al.App.2d 444. 

(14) “Reasonable manner” instead 
of “acting with reasonable care.”— 
Northern Indiana Power Co. v. West 
82 N.E.2d 713, 218 Ind. 32L 

(16) “Stealth** instead of “trick¬ 
ery,** “artifice,** “deception.**—Pan¬ 
handle Pipe & Supply Co. v. S. W. 
Pressey & Son, 243 P.2d 766, 125 Colo. 
866 . 

(16) Other words or phrases see 64 
CJ. p 636 note 67 [a]. 

15. Ga.—^Louisville & N. R. Co. v. 
Hughes, 84 S.E. 461, 148 Ga. 206. 

16. m. —Speiring v. Cliioaigo & E. I. 
R. Co., 60 N.E.2a 267, 825 Ill.App. 
576. 

N.y.—Wilson v. Dickel, 40 N.T.S. 4«. 
7 App.Div. 175. 

17. Ga.—^McJenkin Ins. & Realty' Co. 
V. Thompson, 54 S.E.2d 836, 79 Ga. 
App. 473. 

Mo.—Wolcott & Lincoln v. Humphrey, 
App., 119 S.W.2d 1022. 

S.C.—^Lusk V. State BDlghway Depart¬ 
ment 186 S.E. 786, 181 S.C. 101. 

18. Aik.—Chicago, R. I. & P. Ry. 
Co. V. Caple, 179 S.W.2d 161, 207 
Ark. 62. 

Nev.—^Mirodias v. Southern Pac. Co„ 
146 P. 912, 38 Nev. 119. 

19. Mo.—White v. Kansas City Pub¬ 
lic Service Co.. 149 S.W.2d 

Mo. 895. 

20. HI.—^Pollock V. Pollock, 169 N.B. 
806, 828 IlL 179. 

Mp.-^Freemau v. Berberich, 60 S.W. 
2d 893, 832 Mo. 831—Graham v. St 
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elusive facts, 21 or leaves a true rule open for 
speculation and argument ,22 or states that the bur¬ 
den of proof is on plaintiff to prove the case by a 
preponderance of evidence and on defendant to 
prove the defense by a preponderance of evidence.23 
Instructions may be misleading because contradic¬ 
tory ;24 or because giving undue prominence to par¬ 
ticular matters or evidence ;25 or because excessive¬ 
ly verbose.26 It follows that instructions which are 
misleading or confusing are properly refused.27 

An instruction should be so drawn that it is not 
open to a construction that is misleading,28 and the 
fact that a charge seems to need some construction 


to avoid being misleading has been held enough 
to justify its refusal.29 Two or more correct propo¬ 
sitions of law may be stated in the same instruction 
if the jury are not confused thereby.20 The court 
is not warranted in refusing an instruction which 
correctly states a rule applicable on the ground that 
the language used to express it is not the most 
precise and refined English if it is not such as is 
likely to mislead an intelligent jury .21 

The test for the correctness of an instruction 
does not lie in the indulgence which a lawyer in his 
oflEice with the aid of his books, or the trial and 
appellate courts with the benefit of briefs and argu- 


Louis-Hed Bud-Ohester Bus & 
Service Co., App., 147 S.W.2d 206. 

ai. Md.—am ▼. Staylor, 49 A. 650, 
93 Md. 453. 

22. Iowa.—^Merchants* Tl'ansfer & 
Storagre Go. v. Chicagro, K. L & P. 
By. Co., 160 N.W. 720, 170 Iowa 
378. 

Mo.—^Freeman v. Berberlch, 60 S.W. 
2 d 893, 332 Mo. 831—State ex rel. 
State Highway Commission v. 
Hodgdon, App., 54 S.W.2d 752. 

.as. Tex.—Quanah, A. & P. By. Co. 
V. Novit, Civ.App., 199 S.W. 496. 

a4. m.—^Illinois Match Co. v. Chica¬ 
go, B. I. & P. By. Co.. 96 N.H. 429, 
250 HL 396. 

64 C.J. p 668 note 33. 

as. B.I.—Demana v. Bhode Island 
Co., 103 A 708. 

64 C.J. p 668 note 34. 

Xnstmotloii held not misleading 

Mo.—^Eidson v. Dean Const. Co., App., 
233 S.W.2d 820. 

as. Mo.—Stld V. Missouri Pac. By. 
Co., 139 S.W. 172, 236 Mo. 382. 

a?. Ala.—Puller v. Nazal, 67 So.2d 
806, 259 Ala. 598—^Upton v. Bead, 
56 So.2d 644, 256 Ala. 593—^Alabama 
Power Co. v. Bowers, 39 So.2d 402, 
252 Ala. 49—Kennedy v. Collins, 35 
So.2d 92, 250 Ala. 503—American 
Life Ins. Co. v. Anderson, 21 So. 
2d 791, 246 Ala. 588—American 
Life Ins. Co. v. Benfroe, 168 So. 
871, 232 Ala. 619—Snow v. Allen, 
151 So. 468, 227 Ala. 615—Alabama 
Produce Co. v. Smith, 160 So. 148, 
227 Ala. 330—Milwaukee Mechanics 
Ins. Co. V. Maples, App., 66 So.2d 
159, certiorari denied 66 So.2d 173, 
259 Ala. 189—^Emergency Aid Life 
Ass'n V. Gamble, 40 So.2d 887, 34 
Ala.App. 377, certiorari denied 40 
So.2d 888, 252 Ala. 282—Mutual 
Sav. Life Ins. Co. v. Osborne, 23 
So.2d 864, 32 Ala.App. 220, certio¬ 
rari denied 2<3 So.2d 867, 247 Ala. 
' 252 . 

*Cal.—^Peterson v. General Geophysi¬ 
cal Co., App., 185 P.2d 66—^Buchig- 
noni V. De Haven, 72 P.2d 159, 23 
Cal.App. 2d 76. 


Colo.—City and County of Denver v. 1 
Stutzman, 33 P.2d 1071, 96 Colo. 
165. 

Ill.—Shapiro v. City of Chicago, 32 
N.E.2d 338, 308 IlLApp. 613—Horrie 

V. Industrial Casualty Ins. Co. of 
Bloomington, 272 Ill.App. 252. 

Ind.—O. F. Busard, Inc., v. Craw¬ 
ford. N.E. 804, 102 Ind.App. 

116, rehearing denied and correct¬ 
ed Busard, Inc., v. Crawford, 1 N. 
B.2d 306, 102 Ind.App. 116—New 
York Cent B. Co. v. De Leury, 192 
N.E. 125, 100 Ind.App. 140. 

Minn.—^Palmer v. Order of United 
Commercial Travelers of America, 
253 N.W. 548, 191 Minn. 204. 

Mo.—Cannon v. S. S. Kresge Co., 
116 S.W.2d 559, 233 Mo.App. 173— 
Henry v. First Nat. Bank, 115 S. 

W. 2d 121, 232 Mo.App. 1071—Moor- 
dale V. Park Circuit & Bealty Co., 
App., 68 S.W.2d 600. 

Mont—^Bogovich v. Scandrett 168 
P.2d 637, 117 Mont 341. 

Ohio.—^Ebeling v. Harman, 80 N.E. 
2d 704, 83 Ohio App. 519, opinion 
adhered to 82 N.E.2d 425—Horth 

V. American Aggregates Corp., 
App., 35 N.E.2d 592. 

Or.—Bauw v. Huling, 259 P.2d 99, 
199 Or. 48. 

B.L—^Myers v. Myers, 7 A.2d 786, 
63 B.L 264. 

W.Va.—Staples v. Left Fork Fuel Co., 
77 S.E.2d 872—Wilson v. Edwards, 
77 S.E.2d 164—^Franklin v. Pence, 
•36 S.E.2d 605, 128 W.Va. 363—Pure 
Oil Co. V. Voltz, 182 S.B. 826, 116 

W. Va. 693. 

64 C.J. p 66'8 note 36. 

Everything reasonably capable of 
confusing 

In giving instructions, the court 
should avoid everything which is 
reasonably capable of confusing or 
misleading the jury.—Williams v. 
Portland General Elec. Co., 247 P. 
2d 494, 196 Or. 597. 

28. U.S.—Carpenter v. Connecticut 
General Life Ins. Co., CCAuColo., 
68 F.2d 69. 

64 C.J. p 668 note 88. 


tionery Co. v. Booze, 62 So. 12, 

181 Ala. 456. 

Two or more constructions 

Instructions should be clear dec- 
laraitions of the law applicable to 
the facts, and if open to two or 
more constructions, one of which is 
at variance with the law, instruc¬ 
tions should be refused, since in¬ 
structions should be substantially 
correct in both form and circum¬ 
stances.—^Hopkins V. Highland Dairy 
Farms Co., 169 S.W.2d 264, 348 Mo. 
1168—Schipper v. Brashear Truck 
Co., Mo., 132 S.W.2d 993, 125 A.L.B. 
674—McCarthy v. Sheridan, 83 S.W. 
2d 907, 336 Mo. 1201. 

30- Va.—^Abernathy v. Emporia Mfg. 

Co., 96 S.E. 418, 122 Va. 406. 
Xastmetions held not confusing 

(1) A charge that fraud and undue 
influence could rarely be established 
by direct proof, and that both may 
be proved by indirect evidence and 
by proof of fact from which they 
could be inferred, was not objection¬ 
able on ground that it tended to con¬ 
fuse fraud with undue Influence.— 
Daniel v. Etheredge, 81 S.E.2d 181, 
198 Ga. 191. 

(2) In action for death at railroad 
crossing, it was not error, as tend¬ 
ing to confuse the jury, for court to 
charge in immediate connection with 
each other principles that if person 
injured by negligence of railroad 
could have avoided consequences of 
defendant's negligence, no recovery 
could be had, and that no person 
may recover damages for an in¬ 
jury to himself or his prO'perty, 
where injury is done by his own con¬ 
sent or is caused by his own negli¬ 
gence.—Southern By. Co. v. Lee, 200 
S.E. 569, 59 Ga.App. 316. 

(3) In statutory action to recover 
land, charge dealing with prescrip¬ 
tion, adverse possession, and color of 
title was not subject to objections 
that it was misleading—^Bogers v. 
Manning, 88 S.E.2d 724, 200 Ga. 844. 

31. Mont.—^Tiggerman v. City of 
; Butte, 119 P. 477, 44 Mont 138. 


28. Ala.—^ebeles & Celias Confecr 
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ments of coiinsel, give to instructions,^2 tut as to 
how the instructions will naturally be understood by 
the average men composing juries.22 All that is 
required is that the charge be sufl&ciently clear to 
be understood by jurors of ordinary understand¬ 
ing and it should be so designed that the jury 
may apply it to the evidence and thereby come to 
the proper conclusion.25 When instructions are so 
involved as to cloud the real issues and require 
careful, critical examination by the trial and ap¬ 
pellate courts to determine their meaning, or the 
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inferences that can be drawn therefrom, their very 
object is defeated.26 However, in such determina-^ 
tion the jury should be credited with common dis¬ 
cernment and common sense.27 

The whole charge,28 together with the pleading 
and evidence,28 should be considered, and an in¬ 
struction is sufficiently clear where it gives the 
jury a correct understanding of the law as applied 
to tile particular facts found by them from the testi¬ 
mony.^® The giving of a requested charge, merely 


32. Mo.—Knacip v. Hanley, 182 S.W. 
747, 168 Mo.App. 169. 

64 C.J. p 669 note 42. 

33. Ill.—^Young V. City of Fairfield, 
178 IlLApp. 311. 

Mo.—^Lewis V. Zagata, 166 S.W.2d 
641, 860 Mo. 446—^Long v. Bogers, 
App., 186 S.W.2d 863—Jarrett v. 
St. Francois Coxmty Finance Co., 
App., 185 S.W.2d 865. 

64 C.J. p 669 note 42. 

Jury of ordinarily intelligent lay¬ 
men 

Whether an Instruction is mislead¬ 
ing or confusing depends on how 
it would be understood by Jury com¬ 
posed of ordinarily intelligent lay¬ 
men.—Smith V. Stanolind Pipe Line 
Co.. 189 S.W.2d 2^44, 354 Mo. 260. 

34. Ga.—Albany Federal Sav. & 
Loan Ass'n v. Henderson, 86 S.F. 
2d 3'30, 200 Ga. 79—^Barron v. 
Chamblee, 34 S,E.2d 828, 199 Ga. 
691—^Roberts v. McClellan, 55 S.E. 
2d 786, 80 Ga.App. 199. 

XnteUigenoe of Jury 
Charges to the Jury should be | 
framed on the theory that Jurymen 
are citizens of average intelligence. 
—^Powell V. Sumner, *8 S.R2d 902, 
188 Qa. 341. 

35. Mo.—Sibert v. Litchfield & M. 
Ry. Co., 169 S.W.2d 612. 

36. Mo.—^Enapp v. Hanley, 132 S.W. 
747, 163 Mo.Ap!p. 169. 

37. Ill.—^Pagels V. Meyer, 61 N.E, 
1111, 1113, 198 m. 172—Chicago, 
eitc., R. Co. V. Smith, 124 IlLA-pp. 
627, afiOlrmed 80 NJE2. 716, 226 III. 
178. 

Xnstmotioii h41d not objectionable 
In automobile collision case, in¬ 
structing that codefendant, who was 
driving truck in which plaintiff was 
riding, so long as he was using or¬ 
dinary care, could assume that per¬ 
sons using highway, Including de¬ 
fendant, would obey law, was not 
open to objection by defendant as, 
in effect, instructing that Jury might 
find that driving a truck into a blind 
Intersection of a through highway 
without stopping was in accordance 
with law, especially where Jury was 
instructed as to statute concerning 
duty of motorists to stop at stop 
sigms 6131^ verdict was also against 


codefendant.—dAngelo v. Esau, 93 P. 
2d 205, 34 Cal.App.2d 130. 

38. Mo.—Smith v. Stanolind Pipe 
Line Co., 189 S.W.2d 244, 354 Mo. 
250. 

64 C.J. p 670 note 46. 

Instructions hdd not misleading 
Instructions stating plaintiff's 
claims in petition and amendment 
thereto only in substance, and telling 
Jury that no one instruction contain¬ 
ed all law, but that instructions, tak¬ 
en as whole and construed together, 
governed as law of case, were held 
not erroneous as setting out unnec¬ 
essary matters or confusing and mis¬ 
leading.—^Hall V. Great American Ins. 
Co. of New York, 262 N.W. 763, 217 
Iowa 1005. 

39. Ala.—Aldrich Mining Co. v. 
Pearce, 68 So. 900, 192 Ala. 195. 

64 C.J. p 669 note 46. 

Bvidential support 
Charges setting out contentions of 
party, fairly stated, were not ob¬ 
jectionable on ground that they con¬ 
fused or misled Jury, there being 
some evidence to support conten¬ 
tions stated.—Nauman v. McCoy, 65 
S.E.2d 858, 84 Ga.App. 181. 

Charge not shown to be misleading 
Whether charge to Jury was mis¬ 
leading must be determined by charge 
itself in view of the issues made 
and the evidence presented and fact 
that Jury after beginning its deliber¬ 
ations returned to question court 
with regard to its authority in arriv¬ 
ing at a verdict did not show that 
charge was misleading.—EHeinhans v. 
American Gauge Co., 80 N.E.2d 626, 
83 Ohio App. 468. 

Instruction settlx^ out allegations 
of complaint 

HI.—Goldberg v. Capitol Freight 
Lines, 41 N.E.2d 302, 814 IlLApp. 
347, affirmed 4'7 N.E.2d 67, 382 Ill. 
283. 

46. Gsu—Daniel v. Etheredge, 31 S.E. 

2d 181, 198 Ga. 191. 

6*4 C.J. p 669 note 47. 
mstruotions held not confusiug or 
■mlHleafling 
(1) Generally. 

U.S.-—Norfolk & W. Ry. Co. v. Traut- 
wein, C.C.A.Ohio, 111 F.2d 928. 
Ark.— Milwaukee Mechanics Ins. Co. 
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V. Brown, 150 S.W.2d 946, 202 Ark. 
637. 

Cal.—^McCallum v. Howe, 243 P.2 Of 
894, 110 CSa.App.2d 792. 

Ga.—^Liverpool & London & Globe- 
Ins. Co. V. Stuart, 19 S.E.2d 822, 
67 Ga.App. 184—Metropolitan Life- 
Ins. Co. V. Marshall, 16 S.E.2d 33, 
65 Ga.App. 696—Wilson v. Ray, 
18 S.E.2d 848, 64 Ga.App. 540— 
City Council of Augusta v. Bras- 
sell, 173 S.E. 440, 48 Ga.App. 603 
—Evitt V. Bvitt, 128 S.B. 661, 160' 
Ga. 497. 

Ill.—^Barnhart v. Martin, 64 N.B.2d' 
743, 827 IlLApp. 651. 

Ind.—^Harrod v. Bisson, 93 N.E. 1093,. 
48 Ind.App. 549. 

Mich.—Vaas v. Schrotenboer, 46 N.W. 
2d 416. 329 Mich. 642—Van Hou- 
tum V. Associated Broadcasting' 
Corp., 40 N.W.2d 784, 326 Mich. 
736. 

Mo.—^Etempton v. Wabash R. Co., 204 
S.W.2d 708, 356 Mo. 999, certio¬ 
rari denied 68 S.Ct. 460, 338 U.S. 
883, 92 L.Bd. 1117—Jarrett v. St.- 
Francois County Finance Co., App., 
185 S.W.2d 856. 

N.Y.—^Kaminsky v. American News¬ 
papers, 18 N.Y.S.2d 53, 268 App.. 
Dlv. 1078, affirmed 28 N.E.2d 971, 
283 N.Y. 748. 

Okl.—^Adamson v. Allende, 62 P.2d 
1229, 178 Okl. 464. 

R. L—^Monroe v. Belval, 167 A. 707,. 
63 R.L 487. 

Utah.—^Manning v. Powers, 215 P.2d'. 

396, 117 Utah 810. 

64 C.J. p 670 note 47 [a]. 

(2) Charge on verdict in action 
involving more than one defendant 
Ky.—Louisville Ry. Co. v. Himbaugh, 

82 S.W.2d 776, 260 Ky. 604. 

Mo.—Berry v. Emery Bird, Thayer- 
Dry Goods Co., 211 S.W.2d 85, 357 
Mo. 808. 

(3) Instruction on credibility stat¬ 
ing Jury might consider all facts and 
circumstances.—Quinton v. Peck, 24 

S. E.2d 86, 195 Ga. 299. 

(4) Instruction that court did not. 
mean to assume as true any matters 
mentioned in instruction, but left, 
jury to determine whether such mat¬ 
ters were established.—^Buchanan v.. 
Rechner, 62 S.W.2d 1071, 833 Mo. 
684. 
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misleading if faulty at all, and which can he ex¬ 
plained by a requested charge, is not error.^^ 

In the absence of anything in the record so to 
indicate, a reference to a plaintiff’s knowledge of 
the law at the time an admission was made, in an 
instruction relating to the binding effect of ad¬ 
missions of fault, is not misleading,^^ noj- is a 
charge open to the objection that it is misleading 
where, taking the whole charge together, it fairly 
puts two conflicting theories of fact,^^ and where 
it is not apparent on consideration of the entire 
record of the case that the jury were misled but 
where unclouded issues of fact are specially sub¬ 
mitted, the giving of such charges tends more to 
confuse than to aid jurors in their deliberations.'^^ 
Although it may be proper to enumerate in an in¬ 
struction elements which the jury may consider, 
if it tells them they "must” or “should” consider, it 
is liable to be misleading.46 Matters admitted by 
the pleadings should not be submitted to the jury 
for the reason that they are calculated to mis- 
lead,^7 although a charge as to the effect of an 
admission in the pleadings is not objectionable 


where it does not tend to confuse the jury.48 

Instruction correct (is abstract proposition or rule 
of law is erroneously given,^^ and properly re- 
fused,®0 where it is more likely to confuse and 
mislead a jury than to assist them, and an instruc¬ 
tion technically accurate is erroneous if it is cal¬ 
culated to mislead the common, ordinary mind, tm- 
versed in its legal terms and phrases.^i 

In connection with special verdict, the practice 
of charging juries on plain and clear issues of fact 
fails to accomplish the object of directing the 
jury to the ultimate issues of fact for their deter¬ 
mination, and is apt to confuse and mislead them.52 

Remarks in nature of instructions are subject to 
the same rules that control instructions general- 
ly.63 Where a judge stated, when giving an in¬ 
struction, that he was doubtful about it, it has been 
held to have the probable effect of misleading the 
jury to think that it presented a question of law 
so doubtful as to leave them at liberty to disregard 
it and to determine that vital legal question accord¬ 
ing to their own viewM 


(5) An Instruction that violation 
of city ordinance by ridlngr on street 
car step requires presumsytlon of neg- 
Ugence« but that sudb presumption 
may be overcome by all circumstanc¬ 
es surrounding event.—Combs v. Los 
Angeles By* Corp., 177 P,2d 298, 29 
CaL2a 606. 

(6) Instructions erroneously des¬ 
ignating first name of one defendant, 
by mere typographical error.—^Roy 
V. Chicago Motor Coach Co., 102 N. 
B.2d 752, 345 ULApp. 206. 

(7) Charge that plat was not bind¬ 
ing on defendant but that. If jury 
found plat to be correct, jury should 
consider It along with the other 
evidence.—(Kimbrough v. Rutherford, 
28 S.B.2d 870, 70 GaJLpp. 294. 

(8) Charge that petition was orig¬ 
inally brought in two counts and that 
trial court had sustained a general 
demurrer to each count and court 
of appeals had afllrmed judgment as 
to one count cf petition and that 
such count should not be consider* 
ed by the jury.—Porter v. Southern 
By. Co., 40 S.B.2d 488, 74 GaApp. 
646. 

(9) Charges setting out conten¬ 
tions of one party or other which 
had no tendency to cause jury to be¬ 
lieve court was charging either law 
of case or his opinion as to effect 
of evldenca—^Nauman v. McCoy, 65 
S.£L2d 858, 84 GeuApp. 181—L^oftin 
V. Carroll County Board of Edu¬ 
cation, 85 S.B.2d 809, 72 GaJlpp. 823. 

Term ^'and/or” 

(1) The term “and/or** has no place! 


in charges because it is confusing 
and misleading. 

Ala.—Snow v. Allen, 151 So. 468, 227 
Ala. 615. 

Mo.—^Russell V. Empire Storage & Ice 
Co., 59 S.W.2d 1061, 882 Mo. 707. 

64 C.J. p 637 note 59 [a]. 

(2) There is, however, authority 
to the contrary.—Aubel v. Sosso, 2'36 
P. 319, 72 CaLApp. 57. 

41. Ala.—Ex parte Hill, 69 So. 698, 
194 Ala. 559. 

64 CJ. p 670 note 49. 

42. Wash.—^Marton v. Pickrell, 191 
P. 1101, 112 Wash. 117, 17 A.L.R. 
68 . 

64 C.J. p 670 note 50. 

43. Ga.—(Daniel v. Etheredge, 81 S. 
E.2d 181, 198 Ga. 191. 

44. U.S.—Cincinnati Traction Co. v. 
Reebusch, Ohio, 192 F. 520, 118 C. 
CJL 76. 

Ga.—^Pollard v. Gammon, 12 S.E.2d 
624, 63 Ga.App. 852. 

Ky.—^Rogers v. Price, 160 S.W.2d 
871, 290 Ky. 158. 

Mo.—Sullivan v. Union Electric 
Light & Power Co., 56 S.W.2d 97, 
881 Mo. 1065. 

Neb.—^In re Johnson's Estate, 16 N. 

W.2d 604, 146 Neb. 833. 1 

Ohio.—Glasoo v. Mendelman, App., 
68 N.B.2d 94, reversed on other 
grounds 66 N.E.2d 210, 143 Ohio 
St 649. 

4B. Tex.—St Louis Southwestern 
Ry. Co. of Texas v. Johnson, Civ. 
App., 249 S.W. 1092, affirmed. Com. 
App., 268 S.W. 926. 

46. Ill.—^Rynearson v. McCartney, 
*203 ULApp. 555. 
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47, Ky.—McKee v. Maggard, 13 Ky. 

L. 304. ' 

48. Gku—^Hertz Driv-Ur-Self Stations 

V. Benson, 65 S.E.2d 191, 83 Ga. 
App. 866. 

On neoesslty of proof 
Where court instructed jury that 
on defendant's admitting paragraph 
of plaintiff’s petition, it was im- 
necessary for plaintiff to offer any 
proof concerning matter contained 
in the admitted paragraph, charge 
likewise that it was unnecessary for 
defendant to file any additional plead¬ 
ing as to those contentions, merely 
filing an answer and serving it on 
the plaintiff being sufficient to form 
an issue in the case for the jury, 
was not objectionable as tending to 
confuse the jury.—^Thompson v. Ly¬ 
on, 12 S.E.2d l55, 64 GaApp. 83. 

49b Cal.—Strandt v. Cannon, 85 P.2d 
160, 29 Cal.App.2d 509. 

64 C.J. p 671 note 54. 

Abstract instructions generally see 
infra S 879. 

50. Iowa—Gray v. Chicago, R. I. 
& P. Ry. Co., 189 N.W. 934, 160 
Iowa 1. 

64 C.J. p 671 note 64%. 

61. Me.—Gilmore v. McNeil, 45 Me. 
599. 

58. Wls.—Wolff V. Carstens, 184 N. 

W. 400, 148 Wls. 178. 

53. Conn.—Neuman v. Apter, 112 A. 
•850, 95 Conn. 695, 21 A.L.R. 970. 

64 C.J. p 671 note 58. 

Remarks of judge generally see su¬ 
pra 8S 48-51. 

54. Va—Williams v. Lynchburg 
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TRIAL § 339 


§ 339. Inconsistent and Contradictory In¬ 
structions 

It is proper to refute, and error to give, eonflieting 
and contradictory Instructions on a material point, since 
a charge containing two distinct propositions conflicting 
with each other tends so to confuse the Jury as to pre¬ 
vent their rendition of an Intelligent verdict. 


Instructions must not be conflicting, inconsistent, 
or contradictory.55 It is, therefore, proper to re¬ 
fuse,®® and error to give, conflicting and contra¬ 
dictory instructions,®'^ and this is particularly true 
where the conflicting and contradictory instructions 


Traction & Liisrlit Co., 128 S.E. 732, 
142 Va. 425. 

64 C.J. p 671 note 59. 

55. Arlz.—Glenn v. Chenowth, 226 
P.2d 155, 71 Arlz. 271. 

Mo.—Green v. Guynes, 235 S.W.2d 
298, 361 Mo. 606—^Kick v. Frank¬ 
lin, 117 S.W.2d 284. 842 Mo. 715— 
•State ex rel. Tungret v. Shaln, 101 
S.W.2d 1, 340 Mo. 4'34—Dilallo v. 
Lynch, 101 S.W.2d 7, 840 Mo. 82. 
Pa.—Grove v. Equitable Life Atssur. 
Soc. of U. S., 9 A2d 723, 336 Pa. 
519—^Lucas v. Metropolitan Life 
Ins. Co., Coni.Pl., 14 Northumb.Leg. 
J. 305, reversed on other grrounds 
14 A.2d 85, 339 Pa. 277, 131 A.L.H. 
285. 

Va.—^Hamilton v. Glexnming, 46 S.Eu 
2d 438, 187 Va. 309. 

Supplementary instructions 

Instruotlons must not be conflict¬ 
ing, but may be supplementary to, 
or explanatory of, each other.—West 
V. St Louis Public Service Co., 236 
S.W.2d 308. 861 Mo. 740—Hamre v. 
Conger, 209 S.W.2d 242. 357 Mo. 497— 
Mueller v. Schien. 176 S.W.2d 449, 
352 Mb. 180—^Bumeson v. Zumwalt 
Co., 159 S.W.2d 605, 349 Mo. 94— 
Scott V. First Nat Bank, 119 S.W. 
2d 929, 348 Mo. 77. 

56. U.S.—Fidelity & Cas. Co. of 
New York v. Manley, CC.A.Tex., 
182 F.2d 127. 

Ark.—Franklin Life Ins. Co. v. Bur¬ 
gess, 245 S.W.2d 210, 219 Ark. 884. 
Colo.—^Lambrecht v. Archibald, 203 
P.2d 897, 119 Colo. 856—Rudolph 
V. Elder, 95 P.2d 827, 105 Colo. 105 
—City and County of Denver v. 
Stutzman, 83 P.2d 1071, 95 Colo. 
165. 

HI.—^Taylor v. Atchison, T. & S. F. 
Ry. Co., 11 N.E.2d 610, 292 HL 
App. 457, certiorari denied Atchi¬ 
son, T. & S. F. Ry. Co. v. Taylor, 
58 S.Ct 942, 304 U.S. 560, 8i2 L. 
Ed. 1528. 

Md.—^Precision Development Co. v. 
Fast Bearing Co., 87 A.2d 905, 183 
Md. 899—^Industrial Service Co. v. 
State, to Use of Bryant, 6 A.2d 
872, 176 Md. 625. 

Mo.—Corpus Juris cited in State v. 
Shain, 108 S.W.2d 851, 356, 341 Mo. 
788—^Larey v. Mlssouri-Kansas- 
Texas R. Co., 64 S.W.2d 681, 383 
Mo. 949—Hensley v. Dorr, App., 202 
S.W.2d 553—^Wilkerson v. Missouri 
Pac. R. Co., App., 69 S.W.2d 299. 
Mont—^Brown v. Homestake Explora¬ 
tion Corporation^ 89 P.2d 168, 98 
Mont '305. 

N.J.r-Oaxpufr Juris cited lu Stahlin 
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V. Lehigh Valley R. Co., 15 A.2d 
344. 349, 126 N.J.Law 211-218- 
220 Market St Corp. v. Krich- 
Radisco. Inc., 11 A.2d 109, 124 N. 
J.Law 802. 

Ohio.—^Dlxle Wholesale Grocery v. 
Baltimore & Ohio Warehouse Co., 
28 N.E.2d 694, 64 Ohio App. 241. 
Or.—Corpus Juris dted iu Dixon v. 
Raven Dairy, 75 P.2d 347, 362, 168 
Or. Ij86. 

Pa.—Constructors' Ass'n of Western 
Pa. V. Furman, 67 A.2d 690, 165 
Pa.Super. 248. 

Va.—Crouse v. Pugh, 49 S.E.2d 421, 
188 Va. 166, 4 A.L.R.2d 1242— 
Mock V. Copenhaver, 36 S.E.2d 542, 
184 Va. 744—Glascock v. James, 32 
S.Ej2d 734, 183 Va. 561—Housing 
Authority of City of Bristol v. 
East Tennessee Light 8b Power Co., 
81 S.B.2d 273, 183 Va. 64—Nicho¬ 
las V. Etexrisonburg Bldg. & Supply 
Co., 24 S.E.2d 452, 181 Va. 207. 

64 C.J. p 671 note 61. 

57. Ala—^Ditsch v. Baggett Transp. 

Co., 61 So.2d 98, 258 Ala 26. 

Ark.—Southern Farmers Mut Ins. Co. 

V. Motor Finance Co., 222 S.W.2d 
981. 216 Ark. -OOl. 

Cal.—Westberg v. Willde, 94 P.2d 
690, 14 Cal.2d 860—Finley v. City 
and County of San Francisco, 251 
P.2d 687, 116 Cal.App.2d 116. 

Fla—^Florida Gravel Co. v. Davis, 
170 So. 660, 126 Fla 64. 

HL—Doty V. O'Neill, 272 IlLApp. 212. 
Ind.—Chesapeake & O. Ry. Co. v. 
Boston, 75 N.E.2d 194, 118 Ind. 
App. 626, vacated 82 N.E.2d 249, 
226 Ind. 582. 

Iowa—Tallmon v. Larson, 284 N.W. 
367, 226 Iowa 664—Hoeft v. State, 
266 N.W. 671, 221 Iowa 694, 104 
A.L.R. 1008. 

Mo.—State ex rel. Thompson v. 
Shain, 159 S.W.2d 58>2, 349 Mo. 27 
—Kidk V. Franklin, 117 S.W.2d 
284, 342 Mo. 715—Bain v. Missouri- 
Hansas-Texas R. Co., App., 141 S. 

W. 2d 677. 

Neb.—^Etoxsche v. Czyz, 61 N.W.2d 
265, 157 Neb. 699—Umberger v. 
Sankey, 38 N.W.2d 21, 151 Neb. 
488, r^earing denied 38 N.W.2d 
661, 151 Neb. 526—^Robinson v. Un¬ 
ion Transfer Co., 4 N.W.2d 668, 141 
Neb. 674—^Heif v. Roberts Dairy 
Co., 296 N.W. 881, 138 Neb. 885— 
Sanderson v. Huffman, 271 N.W. 
870, 182 Neb. 321. 

N.C.—Hartley v. Smith, 79 S.B.2d 
767, 2>89 N.a 170. 

Or.—Corpus Juris dted iu Dixon v. 

Raven Dairy, 75 P.2d 847, 8&2. 158 
• Or. 186. 


Va—Burch v. Virginia Public Service 
Co., 19>4 S.E. 698, 169 Va 460. 

8 C.J. p 1073 note 90—66 CJ. p 1006 
note 10—64 C.J. p 672 note 62. 

lustruotions held oonfliotiiig or cou- 
tradiotory 
(1) In general. 

Ark.—McCord v. Bailey, 114 aW.2d 
840, 196 Ark. 862. 

Cal.—^Intagliata v. Shipowners & 
Merchants Towboat Co., 159 P.2d 1, 
26 Cal.2d 365—^Lowe v. Lee, 213 P. 
2d 767, 95 Cal.App.2d 685—^Elmore 
V. Lassen County, 51 P.2d 481, 10 
Cal.App.2d 229—Pittam v. City of 
Riverside, 16 P.2d 768, 128 CaLApp. 
67. 

Colo.—Neilson v. Bowles, 286 P.2d 
•286, 124 Colo. 274. 

Idaho.—Draper v. City of Burley, 
26 P.2d 128, 53 Idaho 630. 

Iowa—Chismore v. Marlon Sav. 
Bank, 268 N.W. 137, 221 Iowa 1256. 

Ky .—^Anderson v. Hayes, 136 S.W.2d 
558, 281 Ky. 484, 128 A.L.R. 774. 

Md.—Wintrobe v. Hart, 13 A.2d 366, 
178 Md. 289. 

Miss.—^Herod v. Carroll County, 157 
So. 538, 171 Miss. 217. 

Mo.—Guidicy v. Guldicy, 238 S.Wj2d 
380, 361 Mo. 1127—Spalding v. Rob¬ 
ertson. 206 S.W.2d 617, 357 Mo. 37 
—^Dawes V. Starrett, 82 S.W.2d 48, 
336 Mo. 897—Warren v. Pulitzer 
Pub. Co., 78 S.W.2d 404, 836 Mo. 184 
— ^Zom V. Zom, 64 S.W.2d 626—^El¬ 
der V. Phillip, App., 252 S.W.2d 656 
—Heuer v. John R. Thompson Co., 
App., 251 aW.2d 980—City of Gal¬ 
latin ex rel. Dixon v. Murphy, App., 
217 S.W.2d 400. 

N.T.—Schafer v. Norwood Equipment 
Corp., 98 N.T.S.2d 626, 277 App. 
Div. 9^33—^Dea v. Marxhausen, 16 N. 
Y.S.i2d >8, 258 App.Div. 121. 

Or.—^Brown v. Meier & Prank Co., 86 
P.2d 79, 160 Or. 608—Halton v. 
Fellows, 73 P.2d 680, 157 Or. 614. 

Pa—^Hubert v. Alta Life Ins. Co., 
196 A. 613, 130 PaSuper. 277. 

Va—^Luhring v. Carter, 69 S.E.2d 
416, 198 Va 629—Kerr v. Clinch- 
field Coal Corp., 192 S.B. 741, 169 
Va 149. 

64 C.J. p 672 note 62 [f]. 

(2) On contractual rights and lia¬ 
bilities. 

Ark.—W. C. Nabors Co. v. Ball Chev¬ 
rolet Co., 146 S.W.2d 25. 201 Ark. 
486—O. L. Gregory Vinegar Co. v. 
National Fruit Canning Co., 268 
S.W. 698, 167 Axk, 435. 

Ill.-^-CabOHargi v. Jordan, 100 N.E. 

I 2d 496, 344 ULAPp. 276. 


897 



339 TRIAL 


88 C.J.S. 


Ind.—^Maddox v. Yocum, 31 IT.B.2d 
662. 109 Ind.App. 416. 

Iowa.—Smith v. Middle States Util¬ 
ities Co. of Delaware, 275 N.W. 
- 158. 254 Iowa 151. 

Pa.—^Betzig V. Cook, Super., 103 A. 
2d 288. 

Va.—^H. J. Heinz Co. v. W. B. Shafer. 

Inc., 49 S.£l2d 298, 188 Va. 320. 
Wash.--Melton v. United Retail Mer¬ 
chants of Spokane. 168 P.2d 619, 24 
Wash,2d 145. 

(3) Relatinsr to fraud. 

Cal.—Masrsinl v. West Coast Life 
Ins. Co., 29 P.2d 263, 138 Cal.App. 
472. 

Mo.—^Martin v. First Nat. Bank in St. 
Louis, 219 S.W.2d 312, 358 Mo. 1199. 
8 A.L.R.2d 435—^Brewer v. Gowin, 
App., 241 S.W.2d 276. 

Neb.—^Harsohe v. Czyz, >61 N.W.2d 
265, 157 Neb. 699. 

(4) On Tights and liabilities in ac¬ 
tions involving insurance. 

Ark.—Gilman v. New York Life Ins. 

■ Co., 79 S.W.2d 78, 190 Ark. 879. 
Ind.—^Metropolitan Life Ins. Co. v. 
Alterovitz, 14 N.E.2d 570, 214 Ind. 
186, 117 A.L,R. 770. 

Mo.—^Lemmon v. Continental Cas. Co., 
169 S.W.2d 920, 850 Mo. 1107-- 
Johnson v. Central Mut. Ins. Ass*n. 
14« S.W.2d 267, 346 Mo. 818, 160 A. 
Xj.R 289—^Neuhaus v. United 
Neighbors of Missouri, App., 150 S. 
W.2d 690—Kelley' v. United Mut, 
Ins. Ass’n. 149 S.W.2d 905, 236 Mo. 
App. 748—^Bouligny v. Metropoli- 
. tan Life Ins. Co., App., 133 S.W.2d 
1094—^Roberts v. Woodmen Acc. 
Co., 129 S.W.2d 1058, 233 Mo.App. 
1068—Wright v. Metropolitan Life 
Ins. Oo., App., 116 S.W.2d 102— 
Bennett v. National Union Fire 
Ins. Co.. 80 S.W.2d 914, 230 Mo.App. 
989—^Yancey v. Central Mut. Ins. 
Ass'n, App., 77 S.W.2d 149. 

N.Y.—Weber v. Philadelphia Fire & 
Marine Ins. Co., 6 N.Y.S.2d 729, 

• 287 App.Div. '370. 

(6) On rights and liabilities in ac¬ 
tions involving negotiable instru¬ 
ments. 

Cal.—^Rackson v. BenlofC, 244 P.2d 9. 

Ill Cal.App.2d 124. 

S.C.—Citizens Bank of Darlington 
v. McDonald, 24 S.B.2.d 369, 202 S. 

• C. 244. 

(6) On .duties and liabilities of 
common carriers. 

Cal.—^Brignoli v. Seaboard Transp. 
Co., 178 P.2d 446, 29 Cal.2d 782— 
Finley v. City and County of San 
Francisco, 261 P.2d fr87, 116 Cal. 
App.2d 116. 

Ga.—Scott V. Torrance, 25 S.E.2d 120, 
69 Ga.App. 309. 

Mo.—^Reece v. Jefferson Transp. Co., 
App., 160 S.W.2d 789. 

<7) On automobile owner’s re¬ 
sponsibility for negligence of driv¬ 
er.—^Berryman v. Quinlan, 85 P.2d 
202, 29 Cal..^p.2d 608. 


(8) On degree of care required. 
Ark.—Arkansas Baking Co. v. Aaron, 

166 S.W.2d 14, 204 Ark. 990. 

Cal.—Correia v. Van Camp Sea Food 
Co., 248 P.2d 81, 113 Cal.App.2d 
71—^Tschumy v. Brook’s Market, 
140 P.2d 431, 60 Cal.App.2d 168. 
Ill.—Cassens v. Tillberg, 13 N.B.2d 
644, 294 IlLApp. 168. 

Ind.—^Indiana Service Corp. v. 
Schaefer, 199 N.B. 168, 101 Ind.App. 
(294. 

Iowa.—^Forrest v. Abbott, 269 N.W. 
288, 219 Iowa 664. 

Mo.—^Burlingame v. Landis, 242 S. 
W.2d 678, 362 Mo. 623—Steinmetz 
V. Nichols, 180 S.W.2d 712, 362 Mo. 
1047—White v. Powell, 145 S.W.2d 
875, '346 Mo. 1195—State ex rel. 
City of Jefferson v. Shain, 124 S.W. 
2d 1194, 344 Mo. 57. 

N.J.—^ellnek v. Sotak, 86 A.2d 684, 
9 N.J. 19—Girardin v. New York 
& L. B. R. Co., 50 A.2d 872, 185 N. 
J.Law 185. 

Okl.—^Enghlin v. Pittsburg County 
Ry. Co.. 36 P.2d 32, 169 Okl. 106, 
94 A.L.R. 1180. 

Pa.—Vogel V. Suburban Const Oo., 
20 A.2d 905, 144 Pa.Super. 588. 

Utah.—^Morrison v. Perry, 140 P.2d 
772, 104 Utah 151. 

Wash.—Otero v. Undi, 269 P.2d 880, 
42 Wash.2d 866—Cantrill v. Ameri¬ 
can Mail Line, 257 P.2d 179, 42 
Wash.2d 690—Atkins v. Clein, 100 
P.2d 1, 8 Wash.2d 168, opinion ad¬ 
hered to 104 P.2d 489, 3 Wash.2d 
168—^Burson v. Blackwell, 52 P.2d 
351, 184 Wash. 669. 

(9) On duty of motorist generally. 
Ala.—^Mi-Lady Cleaners v. McDaniel, 

179 So. 908, 235 Ala. 469, 116 A.L.R. 
639. 

Ark.—^Langston v. Moseley, 265 S.W. 
2d 697—J. Poster & Co. v. Wool¬ 
dridge. 184 S.W.>2d 526, 199 Ark. 
661. 

Cal.—Westberg v. Willde, 94 P.2d 690, 
14 Cal.2d 860—Jolmson v. Marquis, 
209 P.2d 68, 93 Cal.App.2d 341— 
Wright V. Sniflin, 181 P.2d 675, 
80 Cal.App.2d 358. 

Ind.—^Lee Bros. v. Jones, 64 N.E.2d 
108, 114 Ind.App. 

Mo.—Fisher v. Ozark Milk Service, 
201 S.W.2d 306. 856 Mo. 96— 

Knieger v. Walters, 179 S.W.2d 616, 
238 MoAl;PP. 340. 

Ohio.—^Reserve Trucking Co. v. Fair- 
child, 191 N.E. 745, 128 Ohio St 
519. 

Or.—^Bid V, Larsen, 264 P.2d 1061, 200 
Or. 88—^Pehely v. Senders, 135 P. 
2d 283, 170 Or. 467, 146 AL.R. 1092. 
Va.—Hamilton v. Glemming, 46 S.E. 

2d 488, 187 Va. 809. 

Wash.—Warren v. Hynes, 102 P.2d 
691, 4 Wash.2d 128.' 

Wis.—^Reynolds v. Madison Bus Co., 
26 N.W.2d 668, 260 Wis. 294. 

(10) On foreseeable consequences. 
Ark.—Gilliam v. Bradley Lumber Co. 

of Arkansas, 67 S.W.2d 695, 188 
Ark. 615. 


Miss.—^Bridges v. Crapps, 58 So.2d 
364, 214 Miss. 126. 

(11) On proximate cause. 

Ark.—Rogers v. Crawford, 247 S.W. 
2d 1005. 220 Ark. 386—^Ployd v. 
Johnston, 100 S.W.2d 975, 193 Ark. 
618. 

Cal.—Stevenson v. Fleming, 117 P.2d 
717, 47 Cal.App.2d 226. 

Ill.—Klimczak v. Druley-O’Brlen Co., 
17 N.B.2d 266, 297 IlLApp. 636. 

Mo.—Stupp V. Fred J. Swalne Mfg. 
Co., 229 S.W.2d 681—Graham v. St. 
Louis-Red Bud-Chester Bus & 
Service Co., App., 147 S.W.2d 205. 
N.C.—^Dixon v. Brockwell, 42 S.E.2d 
680, 227 N.C. 567. 

Tex.—TerreU Wells Health Resort v. 

Severeid, Civ.App., 96 S.W.2d 626. 
Va.—Atlantic Co. v. Roberts, 20 S.E. 
2d 620. 179 Va. 669—Stevens v. 
Miraklan, 12 S.B.2d 780, 177 Va. 
123. 

(12) On contributory negligence. 

(3a.—^Plaspohl v. Atlantic Coast Line 

R. Co-., 74 S.B.2d 491, 87 GkLApp. 
506. 

Iowa.—Kehm v. Dilts, 270 N.W. 888, 
222 Iowa 826. 

Va.—Overton v. Slaughter, 56 S.E. 2d 
868, 190 Va. 172. 

Wash.—Hart v. Clapp, 54 P.2d 10'12, 
185 Wash. 862. 

(13) On last clear chance or hu¬ 
manitarian doctrine. 

Ark.—^Houck v. Marshall, 182 S.W.2d 
181, 198 Ark. 938. 

Ky.—Thomas v. Boklage, 170 S.W.2d 
848. 293 Ky. 804. 

Mo.—Sauer v. Winkler, 268 S.W.2d 
870—George v. Allen, 245 S.W.2d 
848, 362 Mo. 971—^Rentfrow v, 

Thompson, 166 S.W.2d 700, 348 Mo. 
970—Kick V. Franklin, 117 S.W.2d 
284, 342 Mo. 716—Dilallo v. Lynch, 
101 S.W.2d 7, 840 Mo. 82—^Haton v. 
Illinois Cent R. CSo., 76 S.W.2d 127, 
885 Mo. 1186—Burlingame v. Land¬ 
is, App., 234 S.W.2d 808, affirmed 
242 S.W.2d 678, 362 Mo. 623—Thom¬ 
as v. Stott App., 114 S.W.2d 142 
—Tunget V. Cook, App., 84 S.W.2d 
970. 

N.C.—nCarruthers v. Atlantic & Y. Ry. 
Co., 2 S.B.2d 878, 216 N.C. 675. 

(14) On recovery against one or 
more codefendants. 

Miss.—^Rawlings v. Inglebrltzen, 52 
So.2d 630, 211 Miss. 760. 

Mo.—^Delay v. Douglas, App., 164 S. 
W.2d 164. 

Va.—^International Brotherhood of 
Boilermakers, Iron Shipbuilders, 
Welders and Helpers of America 
V. Wood, 176 SJE. 46, 162 Va. 517. 

(15) On matters of proof and evi¬ 
dence. 

C:al.—^Torvend v. Patterson, 28 P.2d 
41>8, 136 Cal.App. 120. 

Idaho.—Craig v. Village of Meridian, 
52 P.2d 146, 66 Idaho 220. 

Miss.—Jackson v. Leggett 189 So. 
180, 186 Miss. 123. 

Mo.—Jones v. Kansas City, 248 S.W. 
2d 818—Stephens v. Kansas City 
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Gas Co., 191 S.W.2d 601, 854 Mo. 1 
836—^Lasley v. Ridenour, Ap-p., 266 
S.W.2d 744—Campbell v. Terminal 

R. Ass'n of St. Louis, 126 S.'W.2d 1 
915, 236 MO.APP. 66. 

N.T.—Weissbard v. Klein, 272 N.T.S. 

247, 242 App.Dlv. 640. 

Okl.—^E1 Kouri v. Toma, 195 P.2d 872, 
200 Okl. 354. 

Or.—^Peters v. Consolidated Freight 
Lines, 73 P.2d 713, 157 Or. 605. 
S.C.—Citizens Bank of Darlington v. 
McDonald, 24 S.E.2d 369, 202 S.C. 
244. 

Va.-^Clark v. Hodges, 39 S.B.2d 252, 
186 Va. 431. 

Xostraotlons held not oonfliotlng or 
contradictory 
(1) In general. 

Arlz.—^Pacific Finance Corp. of Cal. 
V. Morrow, 262 P.2a 247, 76 Arfz. 
207. 

Ark.—^Temple v. Tobias, 56 S.W.2d 
585, 186 Ark. 851. 

Cal.—^Danielson v. Roche, 241 P.2d 
1028, 109 Cal.App.2d 832—Wood v. 
Moore, 148 P.2d 91, 64 Cal.App.2d 
144—^Bhrhart v. Bowling, 97 P.2d 
1010, 36 .Oal.App.2d 603—^Fitzpat¬ 
rick V. Clark, 80 P.2d 183, 26 ChL 
App.2d 710—Krohn v. Patrick, 66 P. 
2d 301. 12 Cal.App.2d 339. 

Ga.—Calhoun v. Babcock Bros. Lum¬ 
ber Co., 30 S.B 2d 872, 198 Ga. 74— 
New England Mut. Life Ins. Co. v. 
Childs, 194 S.E. 661, 185 Ga. 198— 
General Oil Co. v. Crowe, 187 S.E. 
221, 54 Ga.App. 139. 

Ind.~-Goldblatt Bros. v. Parish, 33 N. 
E.2d 836, 110 Ind.App. 868, i^hear^ 
ing denied 38 N.E.2d 255, 110 Ind. 
App. 868. 

Iowa.—^Forrest v. Abbott, 259 N.W. 
238, 219 Iowa 664. 

Md.—Coca Cola Bottling Works v. 

Catron, 46 A.2d 303, 186 Md. 166. 
Miss.—^Mississippi State ipghway 
Commission v. Hillman, 198 So. 665, 
189 Miss. 850. 

Mo.—Rhinelander V. St. Louis-San 
Francisco Ry. Co., 267 S.W.2d 606 
—^Pickett V. Cooper, 192 S.W.2d 
412, 354 Mo. 910—Siemers v. St. 
Louis Elec. Terminal Ry. Co., 166 

S. W.2d 130, 348 Mo. 682—Murphy 
V. Fred Wolferman, Inc.. 148 S.W.2d 
481, 847 Mo. 634—Townsend v. 
Boatmen’s Nat. Bank, 104 S.W.2d 
657, 340 Mo.. 550—F. A. Sander Real 
Estate & Inv. Oo. v. Warner, App., 
206 S.W.2d 283—Williams v. Ex¬ 
cavating & Foundation Co., 93 S.W. 
2d 123, 230 Mo.App. 973—State ex 
reL State. Highway Commission v. 
Sharpf Appl, 62 S.W.2d 928—Elly- 
son V. Missouri Power & Light Co, 
App., 59 S.W.2d 714. 

Neb.—Dworak v. Shire, 263 N.W. 666, 
126 Neb. 474. 

Nev.—^Building Trades Council of 
Reno V. Thompson, 234 F.2d 681, 68 
Nev. 384, 32 A.L.R.2d 824. 

Ohio.—Hammond v. Ray, 197 N.E. 
602, 60 Ohio App. 47. 


Okl.—Ada Steam Laundry v. Kitch¬ 
ens, 164 P.2d 877, 196 Okl. 235. 

S.C.—^In re Brazman’s Will, 178 S.B. 
623, 172 S.C. 188. 

Tex.—^Dallas Ry. & Terminal Co. v. 
Whitcomb, Civ.App., 163 S.W.2d 
527, affirmed 163 S.W.2d 616, 139 
Tex. 467. 

Wyo.—^Hein v. Marcante, 113 P.2d 
940, 67 Wyo. 81. 

64 C.J. p 672 note 62 [g]. 

(2) On contractual rights and lia¬ 
bilities. 

Ga.—Calhoun v. Carter, 80 SJB.2d 
778. 210 Ga. 437—Sheffield v. Shef¬ 
field, 178 S.E. 121, 178 Ga. 248— 
Atlantic Coast Line R. Co. v. Sweat, 
171 S.E 123, 177 Ga. 698—Smith v. 
Abercrombie, 78 S.E.2d 826, 89 Ga. 
App. 129—^Hayslip v. Long, 71 S.E. 
2d 862, 86 Ga.App. 482. 

Ind.—Lincoln Nat. Bank & Trust Co. 
of Port Wayne v. Parker, 37 N.E. 
2d 6,110 Ind.App. 1. 

Mass.—SpringfLeffi State Bldg. Corpo¬ 
ration V. Massachusetts Mut. Life 
Ins. Co.. 191 N.E. 383, 287 Mass. 
317, 93 A.L.R. 1022. 

Mo.—^Papen v. Friedmeyer, App., 265 
S.W.2d 841—Miller v. Gotsman, 
App., 268 S.W.2d 407—Kelsey v. 
Rosenblum, App., 207 S.W.2d 791— 
Quick V. Van Hoose, App., 206 S. 
W.2d 876—^In re Stein’s Estate, 
App., 177 S.W.2d 678—Swafford Mo¬ 
tor Co. V. Woods, App.» 156 S.W. 2d 
560—McGee v. si Joseph Belt By. 
Co^, 93 S.W.2d *1111, 23>3 Mo:App. 
111 . 

N.H—Frizzell v. Pulsifer^ 174 A. 409, 
87 N,H 99. 

N.C.—Crouse v. Vernon, 69 S.E.2d 
185, 232 N.C 24. 

Tenn.—Tallent v. Fox, 141 S.W.2d 
486, 24 Tenn.App. 96. 

Wash.—Sevener v. Northwest Trac¬ 
tor & Equipment Corp., 247 P.2d 
287, 41 Wanh.2d 1—Petersen v, 
Graham, 110 P.2d 149, 7 Wash.2d 
464. 

(8) On rights and liabilities in ac¬ 
tions involving insurance. 

Ala.—Protective Life Ins. Co. ▼. 

Green, 147 So. 442, 226 Ala. 612. 
Ark—Equitable XAfe Assur. Soc. of 
U. S. V. Felton, 71 S.W.2d 1049, 189 ! 
Ark 318—^tna Life Ins. Co. v. 
Dewberry, 59 S.W.2d 607, 187 Ark 
278. 

Gteu—^Liverpool & London & Globe 
Ins. Co. V. Stuart, 19 S.E.2d 822, 
67 Ga.App. 184—^Metropolitan Life 
Ins. Co. V. Marshall, 16 SJ}.2d 88, 
66 GaApp. 696. 

Md.—Commercial *Oas. Ins. Oo. v. 

Zajic, 1 A.2d 903, 176 Md. 368. 
Miss.—Life & Cas. Ins. Co. v. Wal¬ 
ters, 177 So. 47, 180 Miss. 384. 

Mo.—Streeter v. Washington Fidelity 
Nat. Ins. Co., 68 S.W.2d 889, 229 
Mo.App. 88. 

Okl.—^Mid-Continent Life Ins. Co. v. 

Bean, 65 P.2d 1018, 179 Okl. 894. 
S.C.—^Blackwell v. Prudential Ins. Co. 
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of America, 34 S.E.2d 57, 206 ^C. 
820. 

Utah.—^Bucher v. Equitable Life As¬ 
sur. Soc. of U. S., 63 P.2d 604, 91 
Utah 179. 

Vt.—Anair v. Mutual Life Ins. Co. 
of N. T„ 42 A.2d 423, 114 Vt.. 217, 
159 A.L.R. 647. 

(4) On rights and liabilities in auc¬ 
tions involving negotiable instru¬ 
ments.—^Bailey v. Riggs, 74 S.W.2d 
396, 189 Ark 456. 

(5) On duties and liabilities of 
common carriers. 

U.S.—^Missouri Pac. Transp. Co. v, 
O'Neal. C.C.A,Ark, 106 F.2d- 626. ' 
Cal.—Silva v. Pacific Greyhound 
Lines, 259 P.2d 743, 119 CaLApp.2d 
28'4. 

Ga.—Southern Ry. Co; v. Leev 200 S, 
E. 569, 59 GaJLpp. 316. 

Mo.—^Roach V. Kansas City 3Public 
Service Oo., 141 S.W.2d 800—^Burow 
V. Red Line Service, 122 S.W.2d 
919, 343 Mo.‘ 606—^Gayle v. Thomp¬ 
son, App., 167 S.W.2d 954—^Lineker 
* V. Missouri-Kansas-T.exas. B. Co., 

. App., 142 S.W.2a 366—Bain v. Mis- 
soxiri-Kansas-Texas B. Co., App., 
141 S.W.2d 677. 

(6) On employer's duty to em¬ 
ployee. 

Ark—^Bradley Lumoer Co. of Arkan¬ 
sas V. Clinton;-147. S.W.2d 14, 201 
Ark 667—^Arkansas Power & Light 
Co. v. Richenback, .119 S.W.2d 616, 
196 Ark 620. 

Mo.—Schonlau v. Terminal BT. Ass’n 
of St. Louis, 212 S.W.2d 420; 357 
Mo. 1108—Garnett v. S. S. Kresge 
Co., App., 86 S.W.2d 167. ' ' 

• >1 

(7) On automobile owner’s respons¬ 
ibility for negligence of driver. 

Mo.—^Martin v. Bulgln, App., Ill S.W. 

2d 968. 

Neb.—Dafoe v. Grantskl, 9 NW.2d 
488, 143 Neb. 344. 

Va.—Sordelett v. Mercer, 40 SiE:2d 
289, 185 Va. 823. 

I 

(8) On degree of care required. ■ 
U.S.—American Diet. TeL Co. v. Kit-f 

tleson, C.A.Iowa, 179 F.2d 946. 
Ark—^Kansas City .Southern Ry. Co'. 
V. Boyd, 146 S.W.2d 636,. 201 Ark 
696. 

Cal.—^Powell V, Pacific Elec. Ry. Co., 
216 P.2d 448, 36 CaL2d 40—Belch 
V. Long, 218 P.2d 689, 97 CaLApp. 
2d 667—Poster ■ V. Einer, 158 P.2d 
978. 69 Cal.App.2d 341—Heath v. 
Fruzla, 123 P.2d 560, 50 OaJ.App.2d 
698—Butcher v. Thornhill, 58 P.2d 
179, 14 CalA.pp.2d 149. 

Idaha—Cogswell v. C. C. Anderson 
Stores Co., 192 P.2d 888, 68 Idaho 
205. 

Ind.—Samuel E. Pentecost Const. Co: 
V. O’DonneU, 39 N.E2d 812, 112 Ind. 
App. 47. 

Iowa.—Shatto v. Grahin, 6 NW.2d 
149, 233 Iowa 46. 

Mo.—^Miller V. Brunson Const. Co., 
250 S.W.2d 958—Timmerman v. 
Terminal B. R. Ass’n of St. Louis, 



§ 339 TRIAL 

241 S.W.2a 477, S62 Uo. 280—Sum- 
ma V. Morsran Real SIstate Co., 165 
S.W.2d 890, 350 Mo. 206--Steffen v. 
Southwestern Bell Telephone Co., 
66 S.W.2d 47, 331 Mo. 674—Hewitt 

V. Katz Drug- Co., App., 199 S.W.2d 
372—^Benton v. Thompson, 156 S. 

W. 2d 739, 236 Mo»App. 1000, cer¬ 
tiorari Quashed State ex rel. 
Thompson v. Shain, 163 S.W.2d 
367. 849 Mo. 1076—Pagre v. Unter- 
retoer, App., 130 S.W.2d 970—D-ietz 
▼. MagUl. App., 104 S.W.2d 707— 
G-unter v. Whitener, App., 76 S.W. 
2d 688—Sisk T. Chlcagro, B. & Q. 

R. Co., App., 67 S.W.2d 830. 

Mont.—^Batchoff v, Craney, 172 P.2d 

308, 119 Mont. 152. 

N.BL—Smith v. Boston & M. R. R., 

190 A. 697, 88 N.H 430, reheard 

191 A. 833, 88 N.H 430. 

Okl.—Oklahoma Ry. Co. v. Benson, 
267 P.2d 1084, 208 OkL 688. 

Or.—McMillen t. Rogers. 164 P.2d 
219, 176 Or. 458—Carruthers v. 
Phillips, 131 P.2d 193, 169 Or. 63*6. 
R.L—Ployd V. Turgeon, 27 A.2d 330, 
68 RL 218. 

Va—Virginia Public Service Co. ▼. 

Carter, 190 S.B. 156, 168 Va 171. 
Wash.—Heber v. Puget Sound Power 
& Light CO., 208 P.2d 886, 34 Wash. 
2d 231—Knight v. Pang, 201 P.2d 
198, 82 Wash.2d 217. 

(9) On duty of motorist generally. 
Cal. —Petersen v. Riesd&el, 252 P,2d 

986, 115 CalMApp.2d 758*—Lennlng 
. V. Chlolo, 147 P.2d 410, 63 Cal.App. 
2d 611—Angelo v. BSau, 93- P.2d 
206, 34 CalApp.2d 130—Medeiros'v. 
Soares, 61 P.2d 501, 17 CalApp.2d 
176. 

Idaho.—Jones v. Mlkesh, 95 P.2d 676, 
60 Idaho 680. 

m.—Mortvedt v. Western Austin Co., 
60 H.m2d 764, 320 IlLApp. 337. 
Ind.—Freeman v. Grand Trunk West¬ 
ern R. Co., 51 N.m2d 376, 114 Ind. 
App. 866—^Buddenberg v. Morgan, 
88 H.K.2d 287, 110 IndApp. 609. 
Iowa—Shutes v. Weeks, 262 N.W. 
618, 220 Iowa 616. 

Ky.T^lne v. Rich, 179 S.W.2d 237, 
297 Ky. 146. 

Mo.—Overman ▼. Franklin County 
Oil Co.,. 238 S.W.2d 842—Davis v. 
Kansas City Public Service Co., 
233 S.W.2d 669, 861 Mo. 168—Hall 
Motor Freight v. Montgomery, 212 

S. W.2d 748, 867 Mo. 1188, 2 ALjR. 
2d 1292—^HiUls v. Home Owners' 
Loan Corp-i 164 S.W.2d 761, 348 Mo. 
601—Oesterle v. Kroger Grocery St 
Baking Co., 141 S.W.2d 780, 346 Mo. 
821—Wilson V. Chattin, 72 S.W.2d 
1001, 885 Mo. 375. 

Mont—^Koppang v. Sevier, 76 P.2d 
790, 106 Mont 79. 

Utah.—Manning v. Powers, 215 P.2d 
896, 117 Utah 310. 

Wash.—Curtis v. Perry, 18 P.2d 840, 
171 Wash. 642. 

(10) On proximate cause. 

U.S.—Chicago & N. W. R. Co. v. 
Grauel, C.C.AMlnn., 160 F.2d 820. 


Ark.—Reed ▼. Baldwin, 92 S.W.2d 
892, 192 Ark. 491. 

Ind.—Danner v. Marauiss, 83 N.K.2d 
511, 218 Ind. 441. 

Mo.—Abernathy v. St Louis Public 
Service Co., 240 S.W.2d 914, 862 Mo. 
214—Pair v. Thompson, 212 S.W.2d 
923, 240 Mo.App. 664—CJlark v. Trll- 
Insky, App., 170 S.W.2d 459—Nev- 
1ns V. Solomon, 139 S.W.2d 1109, 
235 Mo.App. 967, certiorari Quashed 
State ex rel. Kevins v. Hughes, 149 
S.W.2d 836, 347 Mo. 968—Glader v. 
City of Richmond Heights, App., 
121 S.W.2d 254—Jackson v. City of 
Malden, App., 72 S.W.2d 850. 
N.C.—Carolina ' Scenic Stages v. 
Lowther, >64 S.£12d 846, 238 K.C 
655. 

Okl.—Wilson V. Oklahoma Ry. Co., 
248 P.2d 1014, 207 Okl. 204. 

(11) On last dear chance or hu¬ 
manitarian doctrine. 

U.S.—Pearman v. Crain, C.CAMo., 
166 F.2d 109. 

Mo.—Harrington v. Thompson, 243 S. 
W.2d 619—^Mahan v. Baile, 216 S. 
W.2d 92. 868 Mo. 626—Wright v. 
Spleldoch, 198 S.W.2d 42, 354 Mo. 
1076—Lankford v. Thompson, 189 
S.W.2d 217, 864 Mo. 220—Roach v. 
Kansas City Public Service C?o., 
141 S.W.2d 800—Kick v. Franklin, 
187 S.W.2d 612, 845 Mo. 752—Bum- 
gardner v. St Louis Public Service 
Co„ 102 S.W.2d 594. 340 Mo. 621— 
Hornsby v. Fisher, 86 S.W.2d 689— 
Williams V. St Louis Public Serv¬ 
ice Co., 73 S.W.2d 199, 385 Mo. 836 
—Hogan V. Kansas City Public 
Service Co., 62 S.W.2d 866, 888 Mo. 
698—Finley v. Illinois Cent R Co., 
App.. 261 S.W.2d 718—Fdd v. 
Thompson, 212 S.W.2d 923, 240 Mo. 
App. 664—^Dlel V. St Louis Public 
Service Co., 192 S.W.2d 608, 288 
Mo.App. 1046—Miller v. Kansas 
City Public Service Co., 178 S,W.2d 
824, 238 Mo.App. 247—^Leavell v. 
Thompson, 176 S.W.2d 864, 288 
Mo.App. 130—Chervek v, St Louis 
„ Public Service Co., App., 178 S.W. 
2d 699—Jones v. Austin, App., 154 
,S.W.2d 378—^Brown v. Alton R Co., 
161 S.W.2d 727, 286 Mo.App. 26— 
Blunk V. Snider, App., 129 S.W.2d 
1076, Quashed State ex ret Snider 

V. Shain, 187 S.W,2d 627, 846 Mo. 
950—Anderson v. Korthrop, 96 S. 

W. 2d 521, 230 Mo.App. 1225—Dean 

V. Moceri App., 87 S.W.2d 218— 
Marslmk v. William J. Brennan 
Grocery Co., App., 83 S.W.2d 186.. 

(12) On contributory negligence, 
CJolo.—MJaloney v. Jussel, 241 P.2d 
.. 862, 125 Colo. 126. 

Gteu—Southern Ry. Co. v, X^eev 200 S. 

D. 569, 69 Ga^App. 816. 

Ky.—Gaiirell v. Harris' C!oadm'xs, 
187 S,W.2d 1019, 8P0 Ky. 82—^By- 
bee Bros. V. Imes, 166 S,W.2d 492, 
288 Ky. L 

Ma—Dodd V, Missouri-Kansas-Texas 
R Co., 184 S.W.2d 464, 868 Mo. 799 
—Lloyd V. Alton Co., 176 S.W.2d 

900 , 
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819, 851 Mo. 1166—CJook v. Day, 
172 S»'W,2d 648—Brooks v* City of 
Ste. Genevieve, App., 164 S.W.2d 
164. 

S.C.—CJalnes v. Marion (>>ca^Cola Bot¬ 
tling Co., 17 S.B.2d 315, 198 S.C. 
204. 

(13) On recovery against one or 
more codefendants. 

Ind.—Rlcheson v. Hogmire, 199 N.B. 

887, 101 Ind.App. 530. 

Mo.—Billingsley v. Kansas City Pub¬ 
lic Service Co.. App., 181 S.W.2d 
204, record Quashed State ex rel. 
Kansas CSty Public Service Co. v. 
Bland, 187 S.W.2d 211, 363 Mo. 
1234, conformed to 191 S.W.2d 831, 

239 Mo.App. 440—Breltschaft v. 
Wyatt. App., 167 S.W.2d 931. 

Or.-Lane v. Brotherhood of Locomo¬ 
tive Bhglnemen and Firemen, 73 P. 
2d 1896, 157 Or. 667. 

(14) On matters of proof and evi¬ 
dence. 

Ala.—Cox V. Roberts, 27 So.2d 617, 
248 Ala. 872. 

Axiz.—Noel V. Ostlle, 22 P.2d 831, 42 
Ariz. 113. 

Ark.—^Browne v. Dugan, 74 S.W.2d 
640, 189 Ark. 661. 

Cal.—Sebrell v. Los Angreles Ry. 
Corp.. 192 P.2d 80«, 81 <2al.2d 813 
—CJombs V. Los Angeles Ry. CJorp., 
177 P.2d 298, 29 CBa.2d 606—Deevy 
. V. Tassi, 180 P.2d 889, 21 Cia.2d 
109—Bazzoll V. Nance's Sanitarium, 

240 P.2d 672, 109 CSBa.App.2d 282 — 
Middleton v. Post Transp. Co., 285 
P.2d 856, 106 CSalJlpp.2d 703—Seed- 

- borg V. Lakewood Gardens Civic 
Ass'n, 288 P.2d 943, 106 06ajLpp.2d 
449—Sandoval v. Southern Cal. IJn- 
terprlses, 219 P.2d 928. 98 CaUV.pp. 
2d 240—Solen v. Singer, 201 P.2d 
, 869, 8*9 Cail.App.2d 708*—FlBLrtln v. 
Nelson, 187 P.2d 78, 82 Cka.App.2d 
73$—^Miller v. Dollar S. S. Lines, 64 
P.2d 1163, 19 CalJ^pp.2d 20*6—^In re 
Janvier's Estate, 46 P.2d 792, 7 
CaLApp.2d 624. 

(}a.—Saimders v. Sasser, 71 SJB3.2d 
709, 86 Ga.App. 499. 

HI.—^Edmonds v. Hell, 77 N.E12d 863, 
888 HLApp. 497—Mitchell v. Swes- 
nlk, 58 N.E.2d 186, 824 HLApp. 314. 
Ind.—Gerow v. Hawkins, 192 N.B. 

713, 99 Ind.App. 862. 

Iowa.—HaU v. Crow. 84 N.W.2d 195, 
240 Iowa 81—^Rursch v. (See, 25 N. 

W.2d 312, 287 Iowa 1391—In re 
Meier's Estate, 20 N.W.2d 425, 286 
Iowa 960. 

Md.—‘Unger St Mahon v. Lldston, 9 
A.2d 604, 177 Md. 265—Qulmby v. 
Greenhawk, 171 A. 69, 166 Md. 385. 
Mo.—Pierce v. New York Cent R. 
Co., 267 S.W.2d 84—Warner v. Ter¬ 
minal R Ass'n of St Louis, 257 
S.W.2d 75, 363 Mo. 1082—Vendltti 
V. St Louis Public Service Co., 240 
S.W.2d 921, 862 Mo. 839—Adams v. 
City of St Joseph, 230 S.W.2d 862, 
360 Mo. 806—Orr v. Shell Oil Co., 
177 S,W.2d 608, 352 Mo. 288—^sen- 
barth V. Powell Bros. Truck Lines, 
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are on a material point or issue,58 since a charge 
containing two distinct propositions conflicting with 
each other tends so to confuse the jury as to pre¬ 
vent their rendition of an intelligent verdict.59 
The jury cannot be required to determine what 
part of a contradictory charge is correct,50 and 
it is not for the jury to select from contradictory 
instructions those that correctly express the law,5^ 
and they should not be left to reconcile conflicting 
principles of law.02 Where inconsistent and contra¬ 
dictory instructions are given it ordinarily cannot 
be determined from the verdict which rule was 
adopted by the jury,®^ and the court is thus left 
in doubt and tmcertainty as to the facts actually 
found by the jury as a oasis for its verdict,®^ and 
where instructions are inconsistent with, or con¬ 
tradict, each other, it is usually impossible to say 


whether the jury were controlled by the one or 
the other.®® 

It may, consequently, be ground for reversal 
where contradictory and conflicting instructions 
have been given,®® although it has been said that 
the mere fact that an instruction conflicts with an¬ 
other instruction is in itself no reason for con¬ 
demning it,5*^ and correct instructions do not be¬ 
come erroneous merely because they are in con¬ 
flict with incorrect instructions given for the op¬ 
posite party.®® An inconsistent instruction cannot 
be sustained on the theory that a defendant was 
entitled to a peremptory instruction.®® Judgment 
will not be reversed where the inconsistency is only 
apparent, and not actual,*^® or if it is apparent from 
reading the charge as a whole that the jury could 
not have been misled,^! and charges should not be 


161 S.W.2d 268—Toroian v. Park- 
view Amusement Co., 66 S.W.2d 
134, 331 Mo. 700—Steffen v. South¬ 
western Bell Telephone Co., 66 S.W. 
2d 47, 331 Mo. 574—Schwlnegrruber 
V. St Louis Public Service Co., 
App., 241 S.W.2d 782—^Reed v. Cole¬ 
man, App., 167 S.W.2d 125—Jones 
y. Kansas City Public Service Co., 
166 S.W.2d 776, 286 MoJLpp. 794. 
Neb.—^In re Baker's Sstate, 14 N.W.2d 
585, 144 Neb. 797, 156 A.L.K. 950— 
Moore v. Paciflc Mut Life Ins. Co. 
of California, 269 N.W. 916, 128 
Neb. 605. 

Pa.—O'Malley, to tJse of National Un¬ 
ion Fire Ins. Co. of Flttsbursrh, v. 
Penn Athletic Club, 181 A. 870, 119 
Pa.Super. 684. 

S.C.—In re Brassman’s Will, 173 S.B. 
623, 172 S.a 188. 

Tex.—Selnsheimer V, Burkhart, Civ. 
App., 93 S.W.2d 1231, modified 122 
S.W.2d 1063, 132 Tex. 386. 

Va.—Greenland Development Corp. 
Allied Heating Products Co., 36 S.H. 
2d 801, 184 Va. 588, 164 A.L.R 1312. 
68. Cal.—Pittam v. City of River¬ 
side, 16 P.2d 768, 128 Cal.App. 57. 
Idaho.—Ossmen v. Commercial Credit 
Corp., 241 P.2d 851, 72 Idaho 355. 
Mont—Skelton v. Great Northern Ry. 
Co., 100 P.2d 929, 110 Mont 257. 

59. Ga.—^Moreland v. Word, 74 S.H. 
2d 82, 209 Ga. 463—Tletjen v. Meld- 
rim, 161 S.B. 349, 169 Ga. 678—Plas- 
pohl V. Atlantic Coast Line R. Co., 
74 S.B.2d 491, 87 Ga.App. 50*6. 

60. m.—Tucker v. KallaJ, 112 N.Bl2d 
781, 850 I11.APP. 825. 

N.J.—^McLaughlin v. Pamboldt 12'5 
A. 314,100 N.J.Law 127. 
XrreooxkoUable tenets 
When Irreconcilable tenets are em¬ 
braced in the same charge without 
explanation or without resolution in¬ 
to some unity, it is not the function 
of the jury to ascertain for them¬ 
selves which is the correct and gov¬ 
erning statement of ’ the law.—Me- 


Garvey v. Atlantic City & S. R. Co., 

8 A.2d 385, 123 N.J.Law 281. 

61. Ind.—^McCole v. Loehr, 79 Ind. 
480. 

68. Ga.—'Barron v. Chamblee, 34 S. 

B.2d 828, 199 Ga. 591. 

64 C.J. p 680 note 65. 

63. Or.—^Kelly v. Lewis Investment 
Co., 188 P. 826, 66 Or. 1, Aim.Cas. 
1915B 668. 

64. W.Va.—Zlnn v. Cabot, 106 S.S1 
427, 88 W.Va. 118—Penix v. Graf¬ 
ton, 108 S.B. 106, 86 W.Va 278. 

Oonillct held xeversiblo 
Giving of two instructions, of 
which the first purports to cover en¬ 
tire case and authorizes verdict for 
plaintiff, but second presents fact is¬ 
sues not Included in the first, was 
error and ground for reversal.—^Mun- 
dy V. Missouri Power & Light Co., 
101 S.W.2d 740, 231 MoA.pp. 555. 

65. Okl.—Winn v. Corey, 66 P.2d 
522, 179 OkL 305. 

Va-^H. J. Heinz Co. v. W. B. Shafer, 
Ina, 49 S.R2d 298, 188 Va 320. 

64 C.J. p 680 note 68. 

6a Ill,—Gordon v. Checker Taxi Co., 
79 N.B.2d 682, 834 IllApp. 818. 
Ohio.—^Industrial Commission v. Rlp- 
ke, 196 N.H. 640. 129 Ohio St 649 
—Corbin v. City of Cleveiland, 57 
N.B.2d 427, 7% Ohio App. 1*96, af¬ 
firmed 56 N.B.2d 214, 144 Ohio St 
82, 154 A.L.R. 874. 

64 C.J. p 680 note 69. 

Oonfilotiiig al-tematlve theoxies 
distliigiilalied 

Instructions should not submit 
conflicting theories, but there is no 
inherent defect in an instruction 
which submits alternative theories, 
not Inconsistent with each other, if 
there is evidence to support each the¬ 
ory submitted.—Carsel v. Mitchell, 
MO.APP., 261 S.W.2d 249. 

67. Mo.—Green v. Baum, Appw, 182 
S.W.2d 666—Tackett v. Linnen- 
brlnk, App., 112 S.W.2d 160. 
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68. Mo.—King v. City of St Louis, 
App., 165 S.W.2d 667—Cleveland v. 
Laclede-Chrlsty Clay Products Co., 
App., 118 S.W.2d 1065—Tontz v. 
Shemaman, App., 94 S.W.2d 917— 
Williams v. Excavating db Founder 
tion Co., 93 S.W.2d 123, 230 MaApp. 
973. 

69. Ky.—Wells v. Cumberland Tele¬ 
phone & Telegraph Co., 198 S.W. 
721, 178 Ky. 261. 

64 C.J. p 681 note 70. 

78. Md.—Gill V. Staylor, 49 A. 660, 
93 Md. 453. 

64 C.J. p 681 note 78. 

Abstract conflict 

In personal injury action by car 
repairman against railroad, submltr 
tod under res ipsa loquitur doctrine^ 
repairman's Instruction hypothes^ng 
facts from which negligence mlgbti 
Inferred and railroad's Instruction 
that jury should not And it negligOPjt 
from mere fact of the occurrence 
shown by repairman's evidence, if ju¬ 
ry believed railroad was not negli]- 
gent presented opposing theories, on^ 
a findin g of negligence and the other 
a finding of no negligence, and al¬ 
though they necessarily conflicted ab¬ 
stractly, they were not repugnant 
factually, and thus not prejudicially 
contradictory.—Williams v. Thomp¬ 
son, Mo., 251 S.W.2d 39. 
jdepeiideiLt on facts 

One may not submit inconsistent 
theories of recovery in either the 
same or separate Instructions, but 
rule does not mean that such instruct 
tions may not conflict abstractly,- the¬ 
oretically, or philosophically, ahd 
whether two theories are irreconcil¬ 
ably repugnant or conflicting depends 
on facts.—^Mahan v. Balia 216 S.W.2d 
92, 3'58 MOv 625. 

71. Mo.—Winters v. Terminal R: 
Ass'n of St. Louis, 262 S.W.2d 880; 
868 Mo. 606. 

64 CUf. p 681 note 76. 

Effect of misleading see supra S 333. 
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examined Vwith a legal nucroscppe for technical 
flaws and contradictory statements'^ in determin¬ 
ing whether there is a conflict the decisive ques¬ 
tion is whether the instructions, read as a whole 
and in the light of the circumstances of the case 
in which they were given, are apt to confuse a per¬ 
son of ordinary intelligence 

There can be no conflict between a general rule 
and an exception thereto,*^^ or between separate in¬ 
structions which, if embodied in a single instruc¬ 
tion, would be unobjectionable.^^ It has been held, 
however, that instructions so drawn as to be in ap¬ 
parent conflict, although otherwise proper,*^® or in¬ 
consistent instructions, one of which contains a 
controlling proposition of law,^^ are erroneous. The 
rule that instructions will not be deemed erroneous 
when„ read with other instructions and taken as a 
whole, they correctly declare the law,^? has been 
held inapplicable where the instructions are incon¬ 
sistent with each other, and one does not ^jualify 
or sppplement the other but contradicts Fur- 
Aerinore, it has been held that the rule that, where 
ott6 of conflicting portions of a chjarge contains an. 
erroneous statement of the law i which does not 
appear to have been withdraw, on the jury proper¬ 


ly instructed as to the correct rule applicable, the 
diarge is contradictory and the jury improperly in¬ 
structed, was inapplicable where one excerpt from 
a charge fully stated the law applicable to a certain 
situation, and the other did so only partially.®® 

Two instructions are not contradictory where each 
of them states the law correctly, and their ap¬ 
plication to the particular case depends on the view 
the jury might take of the proof.®i Accordingly, 
where the trial court covers the issues raised by 
the pleadings and evidence, the mere fact that the 
instructions cover the theories of both parties does 
not give rise to an objection that the instructions 
are erroneous,®® although it has been held that a 
plaintiff may not submit his case under his own 
theory of recovery and also under the defendant’s 
theory contradictory to his own.®® 

Judgment will not be reversed unless it appears 
that the conflict in instructions might have injuri¬ 
ously affected the party, complaining,®^ and where 
the error caused by inconsistent or misleading, in¬ 
structions is favorable to appellant, or plaintiff in 
error, he cannot be heard to complain,®® nor can 
he complain of error which he himself occasions.®® 


72. Or.—^Dlzon v. Kaven Dairy, 75: 
P.2d 34.7,168 Or. 183, 

64 C. j. p 681 note 72. 

73. Cal.—Sebrell v. Los Angrelea Ry.. 
Corp., 192 P.2d 898, 31 CaL2d 813. , 

■74i Aifc.—Bush V. Brewer, 266 S.W.. 

' 822, 136. Ark. 246. 

•SxoeptloiL to general mle understood 
- In actl'dn f6r death of pedestrian' 
who was- struck by automobile, in- -, 
tdruction i^t pedestrian and motoi^ 
^t had eqiiai' right to use streets and 
reciprocal rights and duties was held 
iiK>t^&rror,'*as against contention that! 
instruction conflicted with instruction i 
tiiat pedestrian must yield right of 
way to vehicles under certain condi-l 
tions, since jurors must have undei>' 
stood that pedestrian's duty to yield, 
right of way is'merely exception to’ 
general rule.—Goisler v. Rugh, 66 P. 
2d 671, 16 eal:APp.2d 788. * 

75. Mo.—State ex reL Ambrose v.j 
, Trimble, .263 S.W. 8’40, 304 Mo. 633, 

' certio:^ denied 46 S.Ct 864, 267, 
U.S. 598, 69 Ii.!ESd, 806. 

78. Mo.—Seithel v. St Louis Dairy 
Co.. 300 S.W. 280. 

64 C.J. p 681 note 79. 

XaStmotioiui taken together 

Sven ^ough instructions given, 
considered separately, were proper 
in themselves, they would be itnprop- > 
er if, taken together, they would! 
sound conflicting, or would be confus-1 
ing to Jury.—Lemere v. Safeway! 
Stores. 228 P.2d 296. 102 CalA.DD.2di 
712. I 


77. W.Va.—^Thomas v. Monongahela 
Valley Traction Co., 112 S.B. 228, 
90 W.Va. 681. 

64 C.J. p 681 note 80. 

One bas^ on invalid ordinance 
The giving of conflicting instruc¬ 
tions where one is based on the pro¬ 
visions of an invalid ordinance clears 
ly constitutes error.—^Plpoly v. Ben¬ 
son, 125 P.2d 482, 20 Cal.2d 366, 147 
AL.R. 616. 

78. Mo.—State ex rel. State Highway 
Commission v. Bank of Lewis 
County, App., 102 S.W.2d 774. 

79u Mo.-*-John O'Brien Boiler Worlm 
Co, V. Slevert, App., 256 S.W. B66i 

80. Ga.—Sims v. Martin, 126 S.E. 
872, 38 Ga.App. 486. 

64 aj. p 681 note 84. 

81. Va.—City of Richmond v. Gen¬ 
try, 68 S.m 274, 111 Va. 160. 

82. '' Idaho.—Duthle v. Haas, 232 P. 
2d 971, 71 Idaho 368—^Mason v. 
Hillsdale Highway Dist, 154 P.2d 
490, 6'6 Idaho 833. 

Ind.—^Rentschler v. Hall, 69 N.E.2d 
619, 117 Ind.App. 255. 

Mo.—^Farmer's High School Consol. 
Dist. No. 8, Johnson County, v. 
Parker, 203 S.W.2d 516, 240 Mo. 
App. 331—Jones v. Central States 
on Co., App., 170 S.W.2d 163—Wil¬ 
liams V.’ Excavating & Foundation 
Co., 93 S.W.2d 123, 230 Mo.App. 
973—Huselton v. Commerce Trust 
Co., 64 S.W.2d 757, 228 Mo.App. 
160. . 


Okl.—Skaggs V. Gypsy Oil Co., 86 P. 

.2d 866, 169 Okl. 209. 

Duty of the court to submit issues 
and theories of .the case see supra 
§§ 801-306. 

Theories supported by evidenoe 
Plaintiff and defendant had right 
to instructions based o-n their con¬ 
flicting theories presented in trial 
provided there was shown evidence 
in support, and hence conflicting the¬ 
ories, if each was supported by evi¬ 
dence, when presented in instruc¬ 
tions, did not constitute error.—^Tafsk- 
ett V. Linnenbrink, MoApp., 112 S.W. 
2d 160. 

88. Mo.—Miller v. Riss & Co., 269 
S.W.2d 866. 

84. Colo.—Nuckolls V. Gkiut, 21 P, 41, 
12 Colo. 361. 

Mo.—Carl v. Ellis, App., 110 S.W.2d 
805. 

85. Cal.—Williams v. Southern Pac. 
R. Co., 42 P. 974, 110 Cal. 467. 

64 C.J. p 681 note 87. 

86. Mo.—^Yontz v. Shemaman, App., 
94 S.W.2d 917. 

64 C.J. p 682 note 88. 

Bestrictliig incorrect instruction 
In automobile collision case sub¬ 
mitted solely on humanitarian negli¬ 
gence doctrine, where plaintiff's main 
instruction Incorrectly extended the 
zone of imminent peril, defendant's 
converse humanitarian instruction 
was not improper for restricting the 
zone in conflict with plaintiff's in¬ 
struction.—^Branson v. Abernathy 
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A party cannot offer instructions on inconsistent 
theories and then, after the court has given one, 
assign as error the failure of the court to give the 
other.®*^ While it has been held in some cases that 
a party who fails to except to a charge for alleged 
aflS.rmative error therein cannot ask a special charge 
in conflict with the court’s main charge,^ S it has 
also been held, on the other hand, that it was error 
to refuse special charges correctly stating the law 
although no exceptions were taken to the incorrect 
charge.®^ An instruction which cures the am¬ 
biguities of another instruction is not necessarily 
in conflict with it.®® The error in giving incorrect 
instructions is not cured by giving correct instruc¬ 
tions in conflict with them,®i unless the erroneous 
instruction is expressly withdrawn.®^ A specific 
instruction withdrawing an instruction in general 
terms and complained of is considered as being 
explanatory of the general instruction, and not as 
being contradictory thereof,®® although an instruc¬ 
tion withdrawn, and the instruction withdrawing 
it, should hot be given if both instructions tend to 


TRIAL §§ 339-340 

mislead and confuse the jury.®^ A conflict in in¬ 
structions presenting a vital issue of negligence and 
the issue of a willful and deliberate wrongful act 
cannot be reconciled or the charge harmonized on 
the theory that negligence as used in the first in¬ 
struction is sufficiently broad to cover both care¬ 
lessness and willful acts.®^ 

§ 340. Undue Prominence to Psulicular Mat¬ 
ters 

a. In general 

b. Instructions not violative of rule 

c. Testimony of particular witnesses 

a. In General 

It Is error to give, and proper to refuse, instructions 
which unduly emphasize Issues, theories, defenses, par¬ 
ticular evidence, specific or assumed facts, or burden 
of proof, whether by repetition or by singling them out 
and making them unduly prominent. 

Since instructions should not draw the attention 
of the jury to particular facts,®® it is error to 
give instructions,®'^ and under other circumstances 


FUmlture Co., 180 S.W.2d 662, 344 
Mo. 1171. 

87. 111.—Reed v. Zellers, 273 HLApp. 
18. 

88. Tex.—^Isbell v. Lennox, 296 S.'W. 

920, 116 Tex. 622—Independence 

Indemnity Co. v. White, Civ.App., 
10 S.W.2d 263. 

88. Ala.—City of Birmingham v. 
Bstes, 159 So. 201, 229 Ala. 671, 97 
A.L.R. 114. 

90. Mo.—State ex reL City of Jeffer¬ 
son V. Shaln, 124 S.W.2d 1194, 844 
Mo. 57—Jenkins v. Missouri State 
Life Ins. Co., 69 S.W.2d 666, 334 
Mo. 941. 

Curing error by other Instructions 
see infra §§ 441-^48. | 

91. Ark.—^McCord v. Bailey, 114 S.W. 
2d 840. 196 Ark. 862. 

64 C.J. p 682 note 90. 

98. Ind.—^McCrory v. Anderson, 2 N. 

R 211, 103 Ind. 12. 

64 C.J. p 682 note 91. ' 

Withdrawal of instructions general¬ 
ly see infra § 378. 

93. Ark.—Central Coal & Coke Co. v. 
Bums, 216 S.W. 266, 140 Ark. 147. 

64 C.J. p 682 note 93. 

Explanatory instructions generally 
see infra $ 377. 

94. Ind.—^Logan v. Logan, 180 N.R 
32, 97 Ind.App. 209. 

96. Cai.—Tognazzlnl v. Freeman, 
123 P. 640, 18 Cal.App. 468. 

64 C.J. p 682 note 96. 

96.. Cal.—Dodge v. San Diego Elec. 
Ry. Co.. 208 P.2d 87, 92 Cal.App.2d 
759. 

EL—Garvey v. Chicago Rys. Co., 171 
NJBL 271, 339 IlL 276. 


Instructions giving undue prominence 
to particular matters in criminal 
cases see Criminal Law S 1308. 

97. U.S.—Carpenter v. Connecticut 
General Life Ins. Co., C.CA..C 0 I 0 ., 
68 F.2d 69. 

Ark.—^Rutland v. P. H. Ruebel & Co., 
164 S.W.2d 678, 202 Ark. 987. 

Cal.—Todd v. Standfleld, 246 P.2d 
831, 111 Cal.App.2d 615—Dodge v. 
San Diego Elec. Ry. Co., 208 P.2d 
37, 92 Oal.App.2d 769—Stuart v, 
Preston, 38 P.2d 165, 2 Cal.App.2d 
310, rehearing denied 39 P.2d 441, 

2 CalA.pp.2d 310. 

Idaho.—^Addy v. Stewart, 207 P.2d 
498, 69 Idaho 357. 

Mo.—^Holloway v. Shepardson, 268 
S.W.2d 656—Spalding v. Robertson, 
206 S.W.2d 617, 857 Mo. 87—MlUer 
V. Williams, 76 S.W.2d 865—^Bruns- 
klll V, Farabi, App., 181 S.W.2d 649 
—^Lithegner v. City of St. Louis, 
App., 126 S.W.2d 925. 

Or.—^Hanson v. Schrick, 86 P.2d 865, 
160 Or. 397. 

Tenn,—Stevens v. Moore, 139 S.W.2d 
710, 24 TennApp. 61. 

Tex,—Bucks v. Brown, Civ.App., 128 
S.W.2d 884, modified on other 
grounds 161 S.W.2d 790, 136 Tex. 
399. 

Utah,—^Mecham v. Allen, 262 P.2d 
285, 1 Utah2d 79. 

Vt,—Gero v. John BAncock MuL Life 
Ins. Co., 18 A.2d 164, 111 Vt. 462— 
Ctorpus Jtizis oited in Bucklin v. 
Narkwich. 182 A. 207, 108 Vt. 1. 

W.Va.—Riddle v. Baltimore d; O. B. 
Co,. 73 S.B.2d 793. 

64 C.J. p 682 note 98. 
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Xustmotlous minlmigtng partionlav 
evidence 

Colo.—^McNulty V. Bohson, 187 P.2d 
690, 117 Colo. 336. 

Qnotation marks 

The use of quotation marks in an 
instruction given to the Jury is error 
because such marks tend to empha¬ 
size.—Warner Const. Co, v. Liincoln 
Park Com’rs, 278 Ill.App, 42. 
XastmotioBS nnduly emphasizing por* 
tions of evidence held erroneous 

(1) In general. 

U.S.—Loews, Inc. v. Cole, C.ACal„ 
185 F.2d 641, certiorari denied Cole 
V. Loewis, Inc., 71 S.Ct. 670, 840 
U.S. 964, 96 L.Ed. 688. 

Miss.—Harrison v. Gatewood, 61 So. 

,2d 69, 211 Miss. 121. 

M-o.—^Brewer v. Gowin, App., 241 S.W. 
2d 276—^Henry v. Missouri Ins. Co., 
App., 68 S.W.2d 862. 

N.D.—^Rott V. Provident Life Ins. Co., 
286 N.W. 893, 69 N.D. 335. 

R.L—McCreadle v. Biltcliffe, 96 A.2d 
468—^MlUer v. Bessette, 94 A.2d 
268. 

Tex.—Hooper v. Courtney, Civ.App., 
256 S.W.2d 462. 

Va.—Savage v. Nute, 23 S.E.2d 183, 
180 Va. 394. 

64 O.J. p 682 note 98 [1]. 

(2) Charge emphasizing certain 
unfavorable aspects of plaintllfs ev¬ 
idence without reference to any fa¬ 
vorable aspects.—^Tuckel v. City of 
Hartford, 172 A. 222, 118 Conn. 834. 

(3) Instruction singling out and 
emphasizing in Jurors* minds Can¬ 
tor's delay of several we^s In plac¬ 
ing revenue stamps on deed.—^Mount 
V. Dusing, 111 N.R2d 602, 414 IlL 
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it is proper to refuse to give instructions^^ I which unduly emphasize issues, theories, defenses, 


(4) Instruction that proof of a mo¬ 
tive for suicide merely weakens pre¬ 
sumption against suicide and is not 
In itself sufficient to establish the 
fact of suicide.—-Wellner v. New York 
Life Ins. Co., 73 N.B.2d 156, 331 IIL 
Aj>p. 860. 

(5) Instruction informing Jury 
that under the law defendant could 
not testify and the fact that he did 
not take stand was not to be consid¬ 
ered as any evidence.—^Hughes v. 
Medendorp, 18 N.E.2d 1016, 234 lU. 
App. 424. 

(6) An Instruction, in which court 
read to Jury interrogatories accom- 
pansring complaint and introduced in 
evidence as part of plaintiffs case in 
chief and defendant’s answers there¬ 
to.—^Terre Haute City Lines v. Kroeg^ 
er, 69 NJ5:.2d 575, 115 IndJ^pp. 376. 

(7) Instruction authorizing Jury to 
consider fact of plaintiffs acquittal 
on question whether prosecution, in¬ 
stituted by indictment, was without 
probable cause.—Dawes v. Starrett, 
82 S.W.2d 43, 336 Mo. 897. 

Ziurtxiiotions midtily emphasising is¬ 
sues held erroneous 

(1) In general.—Thoens v. J. A. 
Kennedy Realty Corp., 108 N.Y.S.2d 
882, 279 App.Div. 216, affirmed 108 
N.E.2d 616, 304 N.Y. 753—Dulberg v. 
Eduitable Life Assur. Soc. of CT. S., 
292 N.Y.S. 282, 249 App.D4v. 786— 
64 C.X p 682 note 98 [k]. 

(2) In will contest. Instruction 
which told Jury, on issue of mental 
capacity, to examine disposing parts 
of will to ascertain whether they 
were so extravagant and unreason¬ 
able in forgetfulness of testatrix* 
natural heirs as to be attributed to a 
distorted mind, griven without quali¬ 
fications or limitations.—Wallace v. 
Harrison, Miss., 65 So.2d 466. 

(3) In attorney’s action for being 
deprived of lien by defendants’ settle¬ 
ment with client without attorney’s 
consent, wherein statute of limita¬ 
tions was not Involved, instruction 
that, if attorney had cause of action, 
he had five years from accrual there¬ 
of within which to Institute suit 
thereon.—Griffith v.- Walesby, Mow 
App., 91 S.W.2d 282. 

(4) Charge in automobile death ac¬ 
tion which unduly stressed question 
of contributory negligence.—^Freire 
V. Kaupman, 281 N.Y.S. 408, 245 App. 
Div. 844. 

Ihstruotioiis In actioiis for iiegUgenoe 
and personal injuries held erro- 
neons 

(1) In general. 

U.S.—^Palmer v. Miller, C.C.A.M 0 ., 146 

F.2d 926. 

Ala.—Coleman v. Hamilton Storage 
. Cp., ,180 So. 553, 235 Ala. 653. 
Ark.—Lambert y. Saunders, 170 S.W. 

2d 375‘, 205 Art* 717—Rutland; v. 


P. H. Ruebel & Co., 164 S.W.2d 678, 
202 Ark. 987 

Ckl.—Hamlet v. Hook, 236 P.2d 196, 
106 Cal.App.2d 791. 

Colo.—Stahl V. Cooper, 130 P.2d 891, 
117 Colo. 468. 

Ill.—Signa V. Alluri. 113 N.B.2d 476, 
361 Ill.App. 11—Teague v. Hazel¬ 
wood, 110 N.E.2d 703, 349 Ill.App. 
392—Padilla v. Walker, 91 N.E.2d 
158, 340 I11.APP. 222—Ryan v. Rist, 
88 N.E.2d 896, 339 Ill.App. 140— 
Wachsmuth v. Flanagan, 81 N.E.2d 
769, 335 HLApp. 311—Alexander v. 
Sullivan, 78 N.E.2d 833, 334 Ill. 
App. 42—Hoi do way v. Choisser, 27 
N.B.2d 228, 306 IlLApp. 20—City of 
Lake Forest v. Janowitz, 14 N.E.2d 
894, 295 IlLApp. 289—Hughes v. 
Medendorp, 13 N.E.2d 1015, 294 
IlLApp. 424. 

Kan.—Sams v. Commercial Standard 
Ins. Co., 139 P.2d 859, 157 Kan. 278. 
Ky.—Southeastern Greyhound Lines 
V. Chumley, 226 S.W.2d 777, 312 
Ky. 164. 

Miss.—Gurley v. Tucker, 155 So. 189, 
170 Miss. 666. 

Mo.—^Ritzheimer v. Idarshall, App., 
168 S.W.2d 159. 

N.Y.—^Levine v. Kopelowitz, 292 N.Y. 

S. 764, 249 App.Div. 860. 

N.C.—Gaskins v. Kelly, 47 S.H2d 34, 
228 N.C. 697—Oarruthers v. Atlan¬ 
tic & Y. Ry. Co., 2 S.B.2d 878, 215 
N.C. 675. 

Ohio.—Rhoades v. City of Cleveland, 
App., 100 N.E.2d 705, reversed on 
other grounds 105 N.E.2d 2, 157 
Ohio St. 107—OTohnson v. Eastern 
Ohio Transport Corp., 50 N.E.2d 
1003, 72 Ohio App. 172. 

64 C.J. p 682 note 98 [1]. 

(2) In action for injuries when de¬ 
fendant’s truck struck plaintiff pedes¬ 
trian while plaintiff was crossing 
street at intersection, instructions as 
a whole constituted error where in¬ 
structions impressed on Jury only 
plaintiff’s duty to look and not truck 
driver's correlative duty to look, and 
pedestrian’s duties were vastly over¬ 
emphasized.—Taha v. Finegold, 184 
P.2d 638, 81 CalA.pp.2d 636. 

(3) In action for injuries sustained 
in automobile collision, instruction 
limited to only one of the parties and 
identifying that party by name writh- 
out making rule applicable to all par¬ 
ties similarly situated was errone¬ 
ous.—^Rogers v. Mason, 104 N.E.2d 
854, 846 niApp. 560. 

(4) In action arising out of auto¬ 
mobile collision, an Instruction that 
skidding of defendant’s automobile 
did not of itself constitute negligence, 
but was merely a circumstance to be 
considered by Jury in determining 
whether skidding contributed to acci¬ 
dent, was objectionable as singling 
out specific things.—Susemlehl v. Red 
River Lumber Co., 28 NJ5].2d 743, 806 
LLApp. 480. 


(5) The giving of five instructions 
relating to contributory negligence of 
pedestrian who was struck by auto¬ 
mobile was erroneous as placing too 
much emphasis on one phase of case. 
—Pillow V. Long, 20 N.BL2d 896, 299 
I11.APP. 642. 

(6) Instruction setting out at 
length and minutely each separate in¬ 
jury claimed to have been suffered by 
plaintiff was error as giving undue 
prominence to plaintiff’s evidence.— 
H. & S. Theatres Co. v. Hampton, 190 
S.W.2d 89, 300 Ky. 677. 

(7) In crossing collision action 
submitted under humanitarian rule, 
instruction limiting trainmen’s duty 
to stop train, even though motorist 
had, by failure to look and listen for 
approaching train, driven automobile 
so close to crossing as to be in posi¬ 
tion of peril, was error as giving un¬ 
due prominence to motorist’s negli¬ 
gence, although contributory negli¬ 
gence has no place in case submitted 
under humanitarian rule.—Hencke v. 
St. Louis & H. R. Cb., 72 S.W.2d 798, 
336 Mo. 393. 

98. U.S.—Fleming v. Husted, C.CA. 
Iowa, 164 F.2d 66, certiorari denied 
68 S.Ct 661, 333 U.S. 843, 92 L.Ed. 
1127. 

Ala.—^Ross V. Washington, 171 So. 
893, 233 AJa. 292. 

CAL—^Todd V. Stanfield, 245 P.2d 831, 
111 Oal.App.2d 616—Nelson v. Col- 
beck, 211 P.2d 878, 94 Chl.App.2d 
792—Dodge v. San Diego Elec. Ry. 
Co., 208 P.2d 37, 92 CaLApp.2d 769 
—^Taha v. Finegold, 184 P.2d 633, 
81 Cai.App.2d 636. 

HI.—Mlnnis v. Friend, 196 N.E. 191, 
360 Ill. 828. 

Ind.—^Hamling v. Hlldebrandt, 81 N. 

E.2d 603, 119 IndApp. 22. 

Minn.—James v. Chicago, St. P., M. 
& O. Ry. CC., 16 N.W.2d 188, 218 
Minn. 333. 

N.H.—Smith v. Boston & M. R. R., 

190 A 697, 88 N.H. 430, affirmed 

191 A 833, 88 N.H. 480. 

S.D.—^Hopp V. Thompson, 88 N.W.2d 
133, 72 S.D. 674. 

Va.—Coulter v.’ GUUo, 184 S.E. 201, 
166 Va. 61. 

W.Va.—^Browning v. Monongahela 
Transp. Co., 27 S.m2d 481, 126 W, 
Va. 196—^Darling v. Browning, 200 
S.E. 737, 120 W.Va. 666. 

64 C.J. p 686 note 99. 

Failure to give requested Instruc¬ 
tions as affecting right to new trial 
see Appeal and Error S9 764-768. 

Refusal proper although iustruotions 
not erroneous 

Charges which single out, and 
thereby give undue prominence or 
emphasis to, particular parts of the 
evidence are properly rejected, al¬ 
though giving them is not, in the par- 
ticul€ur case, erroneous.—^Local 204 
of Textile Workers Union of Aineri- 
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particular evidence, specific or assumed facts, or I burden of proof, whether by repetition or by 


ca V. Richardson, 15 So.2d 678, 245 
Ala. 37—^Birmingham Ry., L. & P. 
Co. V. Glenn, 60 So. Ill, 179 Ala. 263. 
Xnstrnotioiui singling out paarticnlax 
f aot or evidence held properly xe- 
ftised 

(1) In general. 

Ala.—^Atlantic Coast Line R Co. v. 
Glass, 50 So.2d 749, 255 Ala. 183~ 
Nelson v. Lee, 32 So.2d 22, 249 Ala. 
649—Adams v. Stewart, 163 So. 
401, 228 Ala. 194--Amerlcan Sur. 
Co. of N. T. V. Hooker, 58 So.2d 
469, 36 Ala.App. 39, certiorari de¬ 
nied 58 So.2d 478, 257 Ala. 238. 

Cal.—^Bailey v. Market St. Ry. Co., 40 
P.2d 281, 3 Cal.App.2d 525. 

Colo.—City and County of Denver v. 
Quick, 113 P.2d 999, 108 Colo. Ill, 
134 A.L.R. 1120. 

Conn.—^Tanez v. De Rosa, 172 A, 926, 
118 Conn. 471. 

Ga.—^McCrea v. Georgia Power Co., 
174 S.B. 798, 179 Ga- 1. 

HI.—City of Chicago v. Provus, 114 
N.E.2d 793, 416 Ill. 618—Blumb v. 
Getz, 13 N.B.2d 1019, 294 IllA.pp. 
432. 

Iowa.—-Wiese v. Greenwalt, 10 N.W. 
2d 641, 233 Iowa 896—^Thomas v. 
Charter, 278 N.W. 920, 224 lo-wa 
1278. 

Ky.—Greenway v. Watson, 106 S.W. 
2d 848, 268 Ky. 745. 

Mass.—Smith v. August A. Busch Co. 
of Mass., 109 N.B.2d 843, 329 Mass. 

616— Friedman v. Huck’s Transfer, 

Inc., 108 N.B.2d 680, 329 Mass. 362 
—Sluckus V. Fraktman, 77 N.B.2d 
893, 822 Mass. 379—^Higgins v. 

Pratt, 66 N.£l.2d 695, 316 Mass. 700 
—Sherburne v. Meade, 21 N.B,2d 
946, 303 Mass. 356—Brodmerkle v. 
Gorolsky, 200 N.B. 274, 293 Mass. 

617— Dillon v. Town of Framing¬ 
ham, 193 N.B. 64, 288 Mass. 611— 
Conrad v. Mazman, 191 N.B. 765, 
287 Mass. 229. 

Miss.—^Metropolitan Life Ins. Co. v. 

Evans, 184 So. 426, 183 Miss. 859. 
Mo.—Meier v. Bureka-Security Fire 
& Marine Ins. Co. of Cincinnati, 
Ohio App., 168 S.W.2d 127—Hart 
V. Kansas City Public Service Co., 
App., 154 S.W.2d 600—Bergerson 
V. General Ins. Co. of America, of 
Seattle, Wash., 148 S.W.2d 812, 235 
Mo.App. 806—^Warren v. Davis, 
App., 97 S.W.2d 169. . 

N.BC.—Russell V. First Nat- Stores, 
79 A.2d 573, 96 N.H. 471-^olbum 
V. Normand, 74-A.2d 559, 96 N.H. 
250—^Manseau v. Boston & M. R R, 
69 A.2d 613, 96 N.H 7—Holmes v. 
Clear Weave Hosiery Stores, 66 A. 
2d 702, 9« N.H 478—Menard v. 
Cashman, 65 A.2d 156, 94 N.H 428 
—Putnam v. Bowman, 195 A- 865, 
89 N.H. 900. '■ 

Ohio.—-Weaver v. Gale, App., ^1 N. 

B. 2 d 808.' ’ ' 

Tenn.—Lohlsyille ft N. R Co. v. Mur¬ 
ray, 6 TenmApp. 6¥4/' ‘ ’ 


Va.—City of New York Ins. Co. v. 

Greene. 31 S.B. 2 d 268, 183 Va. 35. 
W.Va—Ebert v. Ebert. 200 S.B. 831, 
120 W.Va. 722. 

64 C.J. p 686 note 99 [ 1 ]. 

(2) In chattel mortgragee's action 
for money received from proceeds of 
mortgaged cotton, charge that de¬ 
fendant would not be liable for mon¬ 
ey received in due course of business 
without notice of mortgagee's claim, 
and that recording of mortgage would 
not constitute notice.—Wilson v. 
Cowart, 167 So. 602, 27 AlaApp. 110, 
certiorari denied 167 So. 694, 232 Ala 
170. 

(3) In will contest, contestants' re- 
Quested instruction, which would 
have authorized Jury to determine 
the validity of a note executed by 
testator to proponent as bearing on 
question of unsoundness of mind and 
undue influence.—Allman v. Mals- 
bury, 66 N.B.2d 106, 224 Ind. 177. 

(4) In proceeding to probate will. 
Instruction concerning effect of a be¬ 
lief in spiritualism.—Compton v. 
Smith, 160 S.W.2d 657, 286 Ky. 179. 

(5) In action involving issue of 
whether valid gift was made, instruc¬ 
tion that mere opportunity and in¬ 
clination to take or convert property 
is not sufficient evidence of such tak¬ 
ing and conversion.—^Medler v. Hen¬ 
ry, 101 P.2d 898, 44 N.M. 276. 

( 6 ) Special charge that, to consti¬ 
tute adverse possession, mere occu¬ 
pancy is insufficient, and possession 
must be open, visible, notorious, dis¬ 
tinct, and hostile.—^Federal Crude Oil 
Co. V. Yount-Lee Oil Co., Tex.Civ. 
App., 78 S.W.2d 969, error dismissed 
and certiorari denied 55 S.Ct. 655, 295 
U.S. 741, 79 L.Bd. 1687. 

(7) Instructions to consider bene- 
flciaiy's opportunity to exercise un¬ 
due Influence on testatrix and latter's 
disinheritance of her blood kin on 
questions of undue influence and men¬ 
tal incapacity.—^Mayfleld v. Parks, 
Tex.CivApp., 57 S.W.2d 885. 
XnstmotloiLS singling out issues held 

properly refused 

CaJ.—Bailey v. Market St. Ry. Co., 40 
P. 2 d 281, 3 Cal.App.2d 525. 

62 C.J. p 686 note 99 [h]. 

Xnstructlons in actions for negligence 
and personal injuries held prop¬ 
erly refiuMd 
(1) In general. 

U.S.—Soutiiern Pac. Co. v. Libbey, C. 
A.Cal., 199 P.2d '841—niinols Cent. 
R Co. v. Sigler, C.CA.Tenn:., 122 
P.2d 279. 

Ala—Callaway v. Adcuns, 40 So.2d 
73, 252 Ala 136—Birmingham Elec. 
Co. V. Perkins, 31 So.2d 640, ' 249 
Ala 426—^MotoT • Terminal ft 

Transp. Gb. v. Mill!can, 12 So. 2d 
96, 244 Ala 39—Pollard v. Wll- 
Hams, 191' So. 225, 238* Ala 391— 
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Southern Ry, Co. v. Sherrill, 167 
So. 781, 232 Ala 184—Aplin v. 
Dean, 164 So. 737, 231 Ala 320— 
Baxter v. Wilson, 45 So.2d 474, 85 
Ala App. 196, certiorari denied 45 
So.2d 478, 253 Ala 501—Birming¬ 
ham Elec. Co. V. Woodward, 35 So. 
2d 369, 83 AlaApp. 626. 

Cal.—Larson v. King, 162 P.2d 974, 

71 Cal.App.2d 421—McNally v. Cas- 
ner, 18 P.2d 94, 128 Cal.App. 680. 

Ga—^Roberts v. Poster, 70 S.E.2d 876, 
86 GaApp. 131—Louisville ft N. R 
Co. V. Patterson, 49 S.E.2d 218, 77 
GaApp. 406. 

m.—Westlnghouse Elec. Elevator Co. 
V. La Salle Monroe Bldg. Oorp., 70 
N.E2d 604, 395 Ill. 429—Mlnnis v. 
Friend, 196 N.B. 191, 360 Ill. 328 
—Curtis V. Lowe, 87 N.E.2d 866 , 
338 I11.APP. 463—Thlrstrop v. Al¬ 
ton ft Southern R R., 80 N.R2d 
392, 335 IlLApp. 1—^Bliss v. Knapp, 

72 N.B.2d 566, 331 IlLApp. 45— 
Selman v. Midwest Haulers, 33 N. 
E.2d 140, 309 IlLApp. 154. 

Ky.—Kentucky ft West Virginia Pow¬ 
er Co. v. Goodman, 257 S.W.2d 553 
—Snead v. Waite, 208 S.W.2d 749, 
806 Ky. 687—Ray's Adm'r v. Stand¬ 
ard Oil Co., 61 S.W.2a 1067, 260 
Ky. 111. 

Mass.—^De Chene v. Willard, 69 N.E. 
2d 478, 320 Mass. 824—Gregory v. 
Maine Cent R Co., 59 N.E.2d 471. 
317 Mass. 636, 169 A.L.R 714— 
Whltehouse v. Cities Service Oil 
Co.. 52 N.E.2d 414, 815 Mass. 108 
—Haggerty v. Sullivan, 17 N.B,2d 
164, 301 Mass. 802—Noyes v. Whit¬ 
ing, 194 N.E. 93, 289 Mass. 270— 
Liedoux V. Greany ft Sherry, 187 N. 
E. 698, 284 Mass. 365—^Barnes v. 
Berkshire St Ry. Co., 183 N.E. 416, 
281 Mass. 47. 

Minn.—^Bylund v. CarroU, 281 N.W. 
873, 203 Minn. 484. 

Mo.—^Benham v. McCoy, 218 S.W.2d 
914—Gardner v. St Louis Union 
Trust Co., 85 S.W.2d 86 —Colwell 
.V. St Louis-San Francisco Ry. Co.', 
78 S.W.2d 222, 335 Mo. 494—Reed 
V. Coleman, App., 167 S.W.2d 125. 
N.H.—^Menard v. Cashman, 55 A.2d 
I 156, 94 N.H 423^—^Nason v. Lord-^ 

I Merrow Excelsior Co., 29 A.2d 464^ 
92 N.H. 261—Smith v. Bailey. 23 A. 
2d 363, 91 NJR 607—Whipple v. 
Boston ft Maine R R, 7 A.2d 889, 
90 N.H 261—^PeiTea\ilt v. Allen Oil 
Co., 179 A. 865,. 37. N.H 806—Noel 
V. Lapointe, ;64.Af,769, N.H 162. 
N.J.—Wilcox V. Christian and Mis*; 

sionary Alliance, 12 A.2d 709, 124 
’ ‘ NLLaiw 62f7. 

Ohio.—New. York Cent Co. v. Sen- 

tie, 8 N.E. 2 d 149, 54 Qhio AbP. 488.' 
S.C.—^Levesque v. Clearwater Mfg*. 

Co., 41 S.E.2d 92, 209‘S.C. 494. 

Tenn.—Yellow Bus Line v. Brenner, 
218 5,W.2d 626, 31 .TenuApp. 209 
‘ —’BCansard v. Ferguson, 182 S.W.2d 
^ 22l', 23 TenuApp. 806. 
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singling .them out and making them unduly prom- • a disproportionate emphasis as compared with other 
inent, or instructions which in any way unduly matters involved in, and necessary to, a proper con- 
favor one party, aldiough the instructions may sideration of the case.^ To th§ contrary, an instruc- 
he correct as legal propositions.^®. A trial judge tion should not give undue prominence to particular 
is imder no obligation, nor can he be required, to matters by singling them out for special considera- 
single out any phase of the case and lay on it tion® and, likewise, should not give undue promi- 


Tex.—^tna Cas. & Sur. Co. v. Davis, 

Clv.App., 196 S.W.2d 35. 

Va.—^Reese v. Snelson, 65 S.E.2d 547. 

192 Va. 479—Davis v. Webb, 52 S. 

B.2d 141, 189 Va. 80. 

W.Va.—^Darling v. Browning, 200 S. 

B3. 787. 120 W.Va. 666. 

64 C.J. p 686 note 99 []]. 

(2) Defendant’s reauested charge 
that presence of traffic light at street 
intersection does not relieve automo¬ 
bile operator of duty to exercise due 
care not to Injure or damage any 
person or property.—Powers v. Wil¬ 
liams, 42 So.2d 58, 34 AlaApp. 579. 

(3) Defendant’s proffered instruc¬ 
tion on duty to look carefully for ap¬ 
proaching traffic.—^De Priest v. City 
of Glendale, 169 P.2d 17, 74 CaI.App. 
2d 464. 

(4) In death action wherein cer¬ 
tified copies of deceased’s death cer¬ 
tificate were offered in evidence and 
used by both parties, plaintiffs’ re¬ 
quested Instruction quoting provi¬ 
sions of Code of Civil Procedure de¬ 
fining prlma facie evidence and in¬ 
ferences, and instruction quoting pro¬ 
visions of Health and Safety Code 
defining evidentiary effect of death 
certificate.—Jorgensen v. East Bay 
Transit Co., 115 P.2d 666, 46 Cal.App. 
2d, 189. 

(5) In action for injuries sustained 
when municipally owned streetcar in 
which paasenger was riding collided 
with privately owned streetcar, pri¬ 
vately owned streetcar compajiy’s 
proposed formula instruction, which 
was restricted to single claim that 
operator of municipal car refused to 
yield right of way.—^Davis v. City 
and County of San Francisco, Hi P. 
2d 359, 46 Cal.App.2d 443. 

(6) In automobile accident case, in¬ 
struction to consider distance auto¬ 
mobile traveled after accident in de¬ 
termining whether driver was exceed¬ 
ing speed limit.—Jesse v. Gigruiere, 74 
P.2d 810, 24 CalA.pp.2d 160. 

(7) A request for Instruction that 
plaintiff was operating his automo¬ 
bile at excessive speed.—^Williamson 
v. Feinstein, 41 N.E.2d 185, 311 Mass. 
822. 

(8) Instruction to find for defend¬ 
ant in action for Injuries to one rid¬ 
ing as guest in defendant’s truck, if 
plaintiff failed to keep careful look¬ 
out for approaching vehicles and was 
asleep at time and place of collision 
with another truck.—Seism v. Alex¬ 
ander, 93 S.W.2d 36, 230 Mo.App. 1175. 

(9) A charge that motorn^ of 


streetcar, striking police auto patrol, 
was not negligent In failing to see 
and hear patrol's approach before en¬ 
tering street intersection, if ordi¬ 
narily, prudent person in similar po¬ 
sition would not have seen or heard 
it in time to avoid collision because 
of building obstructions, parked mar 
chines, and noise of streetcar.— 
Boenke v. Cincinnati St. Ry. Co., 10 
N.E.2d 232, 56 Ohio App. 227. 

(10) In action against hotel opera¬ 
tor for assault and battery, operator’s 
requested instruction that where 
there is a great disparity in ages of 
parties, or in their physical condition, 
older and weaker may be justified in 
using a dangerous weapon to repel a 
violent attack by the other, though 
the assailant is unarmed, if it rea¬ 
sonably appears to older or weaker 
under circumstances that surround 
him at the time, that employment of 
such weapon is necessary for his own 
protection.—Hopp v. Thompson, 38 
N.W.2d 133, 72 S.D. 674. 

(11) In guest’s action arising out 
of collision with defendant’s taxicab, 
Instruction to consider host's failure 
to report accident as required by 
statute in determining whether there 
was accident.—^Diamond Cab Co. v. 
Jones, 174 S.B. 675, 162 Va. 412. 

99. Cal.—^Dodge v. San Diego Elec. 
Ry. Co., 208 P.2d 37, 92 C!al.App.2d 
769. 

Mo.—-Spalding v. Robertson, 206 S.W. 

2d 617, 857 Mo. 37. 

64 C.J. p 689 note 1. 

1. U.S.—-Williams v. Powers, C.C.A 
Ohio, 135 F.2d 158. 

Cal.—Schulman v. Los Angeles Ry. 
Corp., Ill P.2d 924, 44 CaLApp. 
2d 122. 

Me.—^Desmond v. Wilson, 60 A2d 782, 
148 Me. 262—^Toung v. Potter, 174 
A 387, 1<33 Me. 104. 

Mass.—^Friedman v. Hack's Transfer, 
Inc., 108 N.E.2d 680, 329 Mass. 332 
—^Esau V. Trustees of New York, 
N, H. & H. R. <3o., 78 N.B.2d 267, 
821 Mass. 830—Gregory v. Maine 
Cent. R. Co., 59 N.B.2d 471, 317 
Mass. 636, 169 AL.R. 714—Stiles 
V. Wright, 32 N.E.2d 220, 806 Mass. 
326—Sherburne v. Meade, 21 N.B.2d 
946, ,308 Mass. 36'6—^Ebiggerty v. 
Sullivan, 17 N.E.2d 164, 301 Mass. 
802—Daly v. New York, N. H. & 
H. R. Oo., 185 N.E. 923, 283 Mass. 
62. 

Neb.—-Dunn v. Omaha & Council 
Bluffs St Ry. Co., 298 N.W. 741, 
139 Neb. 766. 

N.BL—U, S. Fidelity & Gu^wty Co. 
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V. Minault, 72 A2d 161, 96 N.H. 
168. 

N.J.—Independent ABJtna Sprinkler 
Corporation v. Morris, 176 A 102, 
114 N.J.Daw 23. 

Vt.—^Newport Grain Store v. Berger¬ 
on, 67 A2d 123, 116 Vt 283. 

64 CJ. p 689 note 2. 

Court not authorized to emphasize 
partioular facts 

Minn.—^Barnes v. Northwest Airlines, 
47 ■N.W.ad 180, 233 Minn. 410. 
Court not required to grive all charges 
requested 

Mass.—^De Chene v. Willard, 69 N.E. 

2d 478, 320 Mass. 324. 

N.H.—^Holmes v. Clear Weave Hosie¬ 
ry Stores, 66 A2d 702, 95 N.H. 476. 
64 C.J. p 689 note 2 [a], 
legal effect of evidenoe 

(1) A trial judge is not bound to 
in>&rtruct as to the legal effect of a 
part of the evidence or subsidiary 
facts bearing on the issues.—O’Brien 
V. Boston A M. R. R., 118 N.E.2d 835, 
380 Mass. 347—McNeil v. New York, 
N. H. & H. R. Co., 186 N.E. 471, 282 
Mass. 576—^Bellenger v. Nally, 186 
N.E. 346, 282 Mass. 628—Barnes v. 
Berkshire St Ry. Co., 183 N.E. 416, 
281 Mass. 47. 

(2) A judge Is not required to In¬ 
struct the Jury that certain facts 
of which there was evidence would 
or would not constitute negligence, 
apart from other facts of which there 
was also evidence.—R. Dunkel, Inc., 
V. V. Barletta Co., 18 N.E.2d 377, 
802 Mass. 7. 

Finding of fact 

Trial judge is not required to give 
instruction on whether evidence war¬ 
rants finding of a fact which is not 
decisive of any issue.—^Burgess v. 
Giovannucci, 49 N.E.2d 907, 814 Mass. 
252. 

Subordinate issue 
A court is not required to give a 
proffered instruction on a subordinate 
issue.—-Dunn v. Omaha & Council 
Bluffs St. Ry. Co., 298 N.W. 741, 139 
Neb m. 

2. Cal.—Blanton v. Curry, 129 P.-2d 
1, 20 Cal,2d 793. 

Fla.—Orme v. Burr, 25 So.2d 870, 
167 Fla. 878. 

Ill.—Mount .V. Dusing, 111 N.B.2d 
602, 414 Ill. 661. 

Ind.—^Keeshin Motor Exp. Co. v. 
Glassman, 88 N.E.2d 847, 219 Ind. 
638. 

Iowa.—^Evans v. Hoisinger, 48 N.W. 
2d 260, 242 Iowa 990, 28 AL.R.2d 
1484 —Corpus atiM oit^ in Burke 
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nence by repetition thereof.® This rule cannot be 
avoided by multiplying requests until they cover 
all the several material facts involved in a deci¬ 
sion of thecase.^ 

. The rule against singling out incidental and sub¬ 
ordinate circumstances has no application where 
the charge is one to which the opposite party or 
parties would be entitled, at least on a timely written 
request.^ It has been held that only where the 
evidence is conflicting is it improper for a trial 
court to overemphasize any particular facts in evi¬ 
dence.® Although the court should not refer to 
facts as being “important,” the use of the term is 
not misleading where it is used a number of times 
in the instructions for both parties and, where a 
request singled out only one or two circumstances 
from many bearing on the question involved, wheth¬ 
er or not it should be given was held to be entirely 


wthin the discretion of the court.® Such instruc¬ 
tions are objectionable as being arg^umentative,® and 
the rule condemning them is especially applicable 
where the facts singled out are not controlling^® 
or where the court authorizes or directs the jury 
to reach certain conclusions from the evidence 
singled out if they believe it.^^ In determining 
whether a charge is proper the rights of .bo^ sides 
are to be considered,^® and in applying the 
each case must stand on its own merits.^® How¬ 
ever, where the record is otherwise free from error, 
if the case is not close on a point emphasized, there 
is no reversible error.^^ 

Instructions invading province of jury. Courts 
must not single out certain facts and instruct the 
jury that if they are true the jury must find for 
either of the parties in accordance with such facts, 
where there are o-ther facts bearing on the siib- 


V. Reiter, 42 N.W.2d 907, 241 Iowa 
807—'In re Iwers* Estate, 280 INF. 

W. 679, 226 Iowa 889—Vance v. 
Orohe, 274 N.W. 902, 228 Iowa 
1109, 116 A.L.R 832. 

B:y.—City of Liouisvllle v. Cope, 176 

S.W.2d 890, 296 Ky. 207--Comiyton 
V. Smith. 160 S.W.2d 667. 286 Ky. 
179—Jones v. Sharp's Adm'r, 139 
S.W.2d 761, 282 Ky. 688, followed 
In Jones v. Vance, 189 S.W.2d 785, 
282 Ky. 646. 

Minn.—^Leman ▼. Standard OU Co. of 
Ind., 67 N.W.2d 814—^Bamee v. 
Northwest Airlines, 47 N.Wj2d 180, 
238' Minn. 410—Anderson v. High, 
800 ^N.W. 697,' 211 Minn. 227. 

Mo.—Douglas Twenter, 259 S.W. 
2d 863—^Lankford v. Thompson, 189 
S.W.2d 217, 864 Mo. 220—Menden¬ 
hall V. Neyer,'149 S.W.2d 666, 847 
Mo.-8>81. 

Mont;—Bogovich v. Scandrett, 168 P. 

2d"687, 117 Mont 841. 

Neb.—Campbell v. Slater, 264 N.W. 

897, 127 Neb. 231—^Neely v. Traut- 
• wein, 113 N.W. 141, 79 Neb. 7»51. 
Ohio.—Heyman v. City of Bellevue, 
108 N.E.2d 161, 91 Ohio App. 821. 
Or.—Lee v. Hofl, 97 P.2d 716, 168 Or. 
874. 

S.D.—^Hopp V. Thompson, 88 N.W.2d 
136, 73 S.D. 674. 

Tenn.—Carman v. Huff, 227 S.W.2d 
780,'8‘2 Tenn.App. 687—Union Bus 
Terminal v. ;Mennen, 14 Tenn.App. 
651. 

Tex.—OiddingB v. Thompson, Civ. 

App., 92 S.W.. 1043. 

64 C.J. p 689 note 8. 

Duty of trial court is not to single 
but particular circumst^ces which 
did noit form one of issues in the 
Oase and ‘instruct jury as to what 
Should be believed in such circum¬ 
stances, without a statement of its 
effect on' findings of Jtiryl-Fidelity- 
Pheniaf' Fire ■ Ills. Co. of New York 


V. Murphy, 166 So. 604, 231 AJa. 680, 
certiorari denied 67 S.Ct 19, 299 U.S. 
567, 81 L.Ed. 410. 

Overemphasizing phrases ahonld be 
omitted 

Such phrases as “the rule has been 
thoroughly established" should be 
omitted from an instructtion, since 
phrases can only serve to overem¬ 
phasize the particular Instruction in 
which they are contained.—^Bogovich 

V. Chicago, M., St. P. & P. R. Oo., 
203 P.2d 971, 122 Mont. 812. 
ULstruotions not favored 

Instructions which purport to seek 
out certain evidence or in which the 
court details a number of matters 
which the Jury might properly cop- 
slder in determining an issue are not 
favored.—^In re Qoist's Estate, 18 N. 

W. 2d 513, 146 Neb. 1. 

Instruotion on oontributory negli¬ 
gence 

A stop, look, and listen instruc¬ 
tion points out and emphasizes cer^ 
taJn portions of the evidence which 
the jury has heard, and this should 
not be done exce]^ in those rare 
instances in which facts peculiar to 
the case authorize it.—Kentucky & 
Indiana Terminal R. Co. v. Cantrell, 
184 S.W,2d 111, 298 Ky. 748. 

3. Ill.—^Anderson v. Samuelson, 97 
N.B.2d 863, 842 IlLApp. 616. 

Ohio.—^Peher v. Motor Exp., App., 68 
N.E.2<L.140—Johnson v. Eastern 
Ohio Transport Corp., 60 N.E.2d 
1008; 73 Ohio App. 172. 

64 C.J. p ‘689 note 4. 

4. Mass.—Gregory v. Maine Cent. R. 
Co., 69 N.B.2d 471, 3i7 Mass. 636, 
169 AL.R. 714—H. C. Dusenberry, 
Inc. y. Import Drug Co., 149 N,B. 
118, 26‘8 Mass. 868. 

5. Ga—^Lubeck v. Dotson, 16 S.E.2d 
' 206, 192 Ga 25*8. 
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6. Tex.—^Traders & General Ina 
Oo. V. Boyd, Civ.App., 146 S.W.2d 
488, error dismissed; judgment cor¬ 
rect. 

7. Or.—Baker County v. Huntington, 
87 P. 1036. 89 P. 144, 48 Or. 688. 

& Mass.—Gunther v. Gunther, 68 N. 
E. 402, 181 Mass. 217. 

9. Ga.—^Taylor v. Taylor, 25 S.IL 
2d 506, 196 Ga. 711. 

64 C.J. p 690 note 9. 

Argumentative instructions generally 
see supra S 836. . . . > 

Xkurfemotlon held argnsneiltative > ' 
Where both plaintiff and defend¬ 
ant sought divorce for desertiotai, and 
evidence would have authorized'jury 
to find that either* had' consented to 
separation, requested charge which 
emphasized question of cohsent ohly 
as related to plaintiff waA' properly 
refused as argumentaAlve.-^Tayl<or v. 
Taylor, suprsu 

la W.Va.—^Bice v.' Wfie'eling Elec¬ 
trical Co., 69 S.B..626, 62 W.Va, 
686 . 

64 C.J. p 690 note 10. 

11. Ala.—Alabama, etc., R. Co. v. 
Hill, 9 So. 722, 93 Ala. 614, 80 
ALm.S.R. 65.' 

64 C.J. p 690 note 11. 

12. Ga.—^Lubeck v. Dotsox^, 15 S.E. 
2d 205, 192 Ga. 358. 

13.. Iowa.—^Bvans v. Holsinger, 4« 
N.W.2d 260, 242 Iowa 990, 28 AL.R. 
2d 1484. 

Vt—Gero v. John Hancock Mut. Life 
Ins. Co., 18 A2d 164, 111 Vt 462— 
Bucklin v. Narkwich, 182 A 207, 
108 Vt 1. 

14. m.—Kankakee,, etc., R. Co. v. 

Horan, 28 IlLApp. 259. 

W.Va.—Maxwell v.’Kent, 89 S.B. 174, 
4»-iv.Vsu'642. 
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ject,^5 and the giving of such instruction is error.^® 
An instruction which singles out one established 
fact in the case and informs the jury that from that 
fact alone as a matter of law a certain conclusion 
does not follow is improper as an invasion of the 
province of the jury.^^ 
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b. Instructions Not Violative of Buie 

An Instruction may atate^ or call attention to, par¬ 
ticular facta, matters, or Issues without giving them un¬ 
due prominence or emphasis. 

An instruction may state, or call attention to, par¬ 
ticular facts, matters, or issues without giving them 
undue prominence or emphasis,^® and an instruc- 


IB. W.Va.—BwLffg V. a 1. Whitten 
Transfer Co. 26 S.B.2d 217, 125 W. 
Va. 722. 

IB. Ala.—^Montgomery-Moore Mfg. 
Co. V. Leith, 60 So. 210, 162 Ala. 
246. 

Mo.—Hough V. Chicago, R. I. & P. 
Ry. Co.. 100 S.W.2d 499, 839 Mo. 
1169. 

17. Ind.—Allman v. Malsbury. 66 
NJBS.2d 106, 224 Ind. 177. 

64 C.J. p 690 note 14. 

Invasion of province of jury' gen¬ 
erally see infra § 438. 

18. IJ.S. —W. T. Grant Co. v. Kar- 
. Ten, CJLUtah, 190 P.2d 710— 

Strickland v. Humble Oil & Refin¬ 
ing Co., aCJLTex.. 140 F.2d 83, 
certiorari denied 65 S.Ct. 37, 323 
U.S. 712, 89 L.Bd. 673, rehearing 
/ denied 66 S.Ct. Ill, 32>3 U.S. 812, 89 
• L.Ba. 647—Paul V. Billot,* C.C.A. 

MonL, 107 P.2d 272. 

Ala.—l^ttman v. Calhoun, 172 So. 
262, 288 Ala. 460. 

CaL-Ornal6B v. Wlgger, 218 P.2d 
681, 86 Cal.2d 474—Reed v. Simp¬ 
son, 196 P.2d 895, 82 Cal.2d 444— 
Metropolitan Water Dist of South¬ 
ern California v. Adams, 116 P.2d 
7, motion denied 122 P.2d 267, 19 
C^2d 468—Keim v. D. B. Berelson 
& Co., 288 F.2d 123, 106 Cal.App.2d 
164—Duehren v. Stewart, 102 P.2d 
784, 39 Cal.A!pp.2d 201—In re 

Hunt’s Bstate, 91 P.2d 6(19, 33 CaL 
App.2d 868-T-Baldzldge v. Cunning¬ 
ham, 87 P.2d 869, 81 Cal.Apip.2d 
.. 128—Del. Carlo v. Obertl, 87 P.2d 
1060, 2 Cal.App.2d 804—Simpson v. 
Steinhofl, 21 P.2d 960, 131 Cal.App. 
660. 

Conn.—RogofC v. Southern New Bng- 
land Contractors Supply Co., 31 A. 
2d 29, 129 Conn. <687—^Puiher v. 
Trowbridge, 169 A. 48, 117 Conn. 
478. ' 

Oa.—Fowler v. Latham, 66 S.B.2d 272, 
206 Ga. 246—Batts v. Bedingfield, 
48 S.B.2d 848, 204 Ga. 160—^Lawson 
' V. Branch, 12 &.B.2d 641, 191 Ga. 
811—^Atlanta Paper Co. v. Jack¬ 
sonville Paper Go., 190 S.B. 777, 184 
Ga. 205—BeU v. Bell, 172 S.B. 
566, 178 G€u 225—Southeastern 

Wholesale Furniture Co. v. Atlanta 
Metallic Casket Co., 79 S.B.2d 27, 
89 Ga.App. '248—Carroll v. Hill, 66 
S.R2d 821, 80 Ga.App« 576—Chris¬ 
tian V. Smith, 61 S.R2d 857, 78 Ga. 
App. 603—Jones v. Cannady, 61 S. 
B.2d 661, - 78 <2kuApp. 458, appeal 
trs^isferred 49 S.B.2d 527, 204 Ge. 
292—Progressive Life Ins. Co. v. 


Archer, 87 S.B.2d 718, 78 Ga.App. 
639—Georgia Stages v. Young, 86 
S.E.2d 562, 73 Ga.App. 2—McGee v. 
Bennett, 33 S.B.2d 577, 72 Ga.App. 
271—Cole V. Pepsi-Cola Bottling 
Co., 16 S.B.2d 543, 65 Ga.App. 204 
—Southern Ry. Co. v. Lee, 200 S.B. 
669, 69 Ga.App. 816—Bignault v. 
Hendry, 199 S.B. 669, 68 Ga.App. 
644—Georgia Power Co. v. Whit¬ 
lock, 174 S.B. 162, 48 Ga.App. 809. 
Ill.—Gauger* V. Mills, 90 N.E.2d 790, 
840 Ill.App. 1—Ashton v. Sweeney, 
112 N.B.2d 183, 850 IlLApp. 185— 
Smith V. lUinoia Cent. R. Co., 99 
N.B.2d 717, 843 Ill.App. 693—Pitz- 
gibbons V. Rue, 97 N.B.2d 684, 842 
IlLApp. 712—^Buehler v. White, 86 
N.E.2d 208, 337 Ill.App. 18—Hand- 
ley V. Brh, 41 N.B.2d 222, 814 HI. 
App. 207. 

Ind.—State v. Hamer, 199 N.B. 689, 
211 Ind. 570. 

Iowa.—^Hunt v. Breneman, 46 N.W. 
2d 188, 241 Iowa 1276—^Eggermont 

V. Central Surety & Ins. Corp., 24 
N.W.2d 809, 238 Iowa 28—Martin v. 
Momyer, 300 N.W. 810, 230 Iowa 
1168—^Noland v. Kyar, 292 N.W. 
810, 228 Iowa 1006—-Vance v. Grohe, 
274 N.W. 902, 228 Iowa 1109, 116 
A.L.R. 832—^Engle v. Nelson, 263 
N.W. 606, 220 Iowa 771—In re Dap 
vis* Bstate, 248 N.W. 497, 217 Iowa 

.609. 

ICy.—^Reed v. Craig, 244 S.W.2d 783— 
Ford V. McQueary, 239 S.W.2d 486 
—Cunningham v. Sublett'e Adm'r, 
208 S.W.2d 609, 806 Ky. 701— 
Remmers* Ex'r v. Mayhugh, 197 S. 

W. 2d 450, 308 Ky. 366—^Basham's 
Adm’x v! Witt, 159 S.W.2d 990, 289 
Ky. 689—^Roberts v. White, 99 S. 
W.2d 447, 266 Ky. 488. 

Md.—^Baltimore Transit Co. v. State, 
to Use of Schriefer, 40 A.2d 678, 
184 Md. 250—Larkin v. Smith, 87 
A.2d 340, 183 Md. 274—Warner v. 
Markoe, 189 A. 260, 171 Md. 861. 
Mass.—Hin^ey v. Capital Motor. 
Transp. Co., 72 N.E.2d 419, 821 
Mass. 174—Ouillette v. Sheerin, 9 
N.E.2d 713, 297 Mass. 686—Ristuc- 
cia V. Boston Elevated Ry. Co., 186 
N.E. 59'2, 283 Mass. 629. 

Mich.—Corpron v. Skiprick, 64 N.W. 
2d 801, 884 Mich. 311—Hanover 
Fire Ins. Co. of New York v. Fur- 
kas, 266 N.W. 881, 267 Mich. 14. 
Mo.—Klllinger v. Kansas City Public 
Service Co., 259 S.W.2d 391—-Warn¬ 
ing V. Thompson, 249 S.W.2d 835, 
30 A.L.R.2d 1176—Jones v. Kansas 
City, 248 S,W.2d 818—Wilson v. 
Miss Hulllng’s Cafeterieus, 229 S. 

908 


W. 2 d 656, 360 Mo. 659—De Moulin 
V. Roetheli, 189 S.W.2d 562, 854 
Mo. 426—^Teel v. May Dept Stores 
Co., 176 S.W.-2d 440, 862 Mo.* 127— 
Monsour v. Excelsior Tobacco Co., 
144 S.W.2d 62—^Roach v. Khnsas 
City Public Service Co., 141 S.W. 
2d 800—JTacfobs v. Danciger, 130 
S.W.2d 588, 344 Mo. 1042, certio¬ 
rari denied Danciger v. Jacobs, 60 
S.Ct 144, 808 U.S. 607, 84 L.Ed. 
607—^Branson v. Abernathy Furni¬ 
ture Co., 180 S.W.2d 562, 344 Mo. 
1171—^Borgstede v. Waldbauer, 88 
S.W.2d 873, 887 Mo. 1205—Woods 
V. Southern Ry. Co., 78 S.W.2d 374 
-—State ex rel State EUghway 
Commission of Missouri v. Haid, 
69 S.W.2d 1057, 382 Mo. 606— 
Stanton v. Jones, 59 S.W.2d 648, 
382 Mo. 631—Rath v. Knight 66 
S.W.2d 682—Miles v. Ozark Bowl, 
Inc., App., 250 S.W.2d 849—^Yotmg 
V. Anthony, App., <241 S.W.2d 17, 
reversed on other grounds, Sup.. 
248 S.W.2d 864—Eidson v. Dean 
Const Oo., App,, 288 S.W.2d 820 
—^Randolph v. Supreme Liberty 
Life Ins. Co., App., 216 S.W.2d 82, 
affirmed 221 S.W.2d 166, 869 Mo. 
251—^Lanasa v. Downey, App., 201 
S.W.2d 179—Ramel v. Kansas City 
Public Service Co., App., 187 S.W. 
2d 492—^Brunsklll v. Farabi, App., 
181 S.W;2d 549—Luechtefeld v. 
Marglous, App., 176 S.W.2d 674— 
Lindsay v. Evans, App., 174 S.W. 
i2d 890—^Broderick v. Brennan, App., 
170 S.W.2d 686 - 7 -Hoeffner V. West¬ 
ern Leather Clothing Co., App., 161 
S.W.2d 722—Christman v. Beich- 
holdt App., 150 S.W.2d 627—Brook- 
vllle Elea Co. v. Utilities Ins. Co., 
App., 142 S.W.2d 803—^Lineker v. 
Missouri-OBCansas-Texas R. Co., 
App., 142 S.W.2d 866—■‘White v. 
Hasburgh, App., 124 S.W.2d 660— 
Van Houten v. Kansas City Public 
Service Co., 122 S.W.2d 868, 233 
Mo.App. 428—Carl v. Ellis, App., 
110 S.W.2d 806—Mayfield v. Kan¬ 
sas City Southern Ry. Co., App., 101 
S.W.2d T69—Cova v. Bankers & 
Shippers Ins. Co. of New York, 
App.. 100 S.W,2d 28—^Martin v. 
Keifer, App., 95 S.W.2d 1214—King 
V. Kansas City Public Service Co., 
91 S.W.2d 89, 288 MoA.pp. 82, cer¬ 
tiorari quashed State ex rel. Kan¬ 
sas City Public Service Co. v. 
Shain, 124 S.W.2d 1097, 843 Mo. 
1066—^Bilsky v. Sun Ins. Office, 
Limited, of London, England, 84 
S.W.2d 171, 281 Mo.App. 1072— 
Gunter v. Whitener, App., 7$ S.W, 
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tion is not bad merely because it directs special 
attention to the real issue in the case,i^ or to the 
evidence on which a particular finding must be 
based or because it requires a finding of specific 
acts alleged,21 or states a single fact relied on as a 
cause of action or defense ,22 or tells the jury that 
they may consider this or that fact properly in 
evidence,23 or particular portions of the evidence,24 
at least where they are specifically required to con¬ 
sider all the evidence,26 or makes particular cir¬ 
cumstances the subject of separate instructions ;26 
or because it states the contentions of one party 
at greater length than those of the other,27 or with 
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more prominence ;22 or devotes more timc22 or 
words^o in stating pleadings and contentions of 
one party; and a particular portion of a case is 
not given undue prominence where the court, after 
instructing on it, carefully instructs the jury that it 
does not intend to call specific attention to any par¬ 
ticular portion of the case.2i 

An instruction is not bad because it submits to the 
jury the question of an inference which may be 
drawn from facts in evidence,22 or the probability 
or improbability of testimony,32 ar calls to their 
attention material facts proved in order to exhibit 


2d 588—^Mlllhouser v. Kansas City 
Public Service Co., Atp., 71 fl.W.2d 
160—Sisk V. Chicago, B. & Q. H. 
Co., App., 67 S.W.2d 830. 

Mont.—^In re Mickich’s Estate, 136 
P.2d 223, 114 Mont 258. 

Neb.—Cantrell v. Owen, 18 N.W.2d 
403, 144 Neb. 361. 

N.H.—^Rau V. First Nat Stores, 32 
A.2d 921, 97 N.H. 490—Weiss v. 
Wasserman, 15 A.2d 861, 91 N.H. 
164—^American Employers Ins. Co. 

V. Wentworth, 5 A.2d 265, 90 N.H. 
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N.C.—SheUy v. Grainger, 168 S.B. 786, 
204 N.C. 488. 

Ohio.—^Krauth v. City of Cleveland, 
App., Ill N.B.2d 769. 

Okl.—Oklahoma Ry. Oo. v. Benson, 
257 P.2d 1084, 208 Okl. 588. 

Or.—Cade v. Thompson, 225 P.2d 396, 
190 Or. 242—Oja v. Le Blanc, 208 
P.2d 267, 185 Or. 883—Sine v. Mehl- 
horn, 12'6 P.2d 853, 168 Or. 688— 
Lee V. Hoff, 97 P.2d 715, 163 Or. 
874. 

Pa.—Adley Exp. Co. v. Willard, 93 
A.2d 676, 372 Pa. 252. 

S.C.—Shockley v. Cox Circus Co., 29 
S.E.2d 491, 204 S.a 353. 

Tenn.—^Fields v. Gordon, 232 S.W.2d 
820, 33 TenmApp. 465—Cole v. 

Standard Oil Co, of N. J., 197 S.W. 
2d 13, 29 Tenn.App. >449—Nashville, 
C. & S. L. Ry. V. Reeves, 157 S. 

W. 2d 851, 25 Tenn.App. 859. 

Tex.—^Texas Bus Lines v. Whatley, 

Civ.App., 210 S.W.2d 626, refused 
no reversible error—^Dallas Ry. & 
Terminal Co. v. Price, Civ.App., 
94 S.W.2d 884, affirmed 114 S.W.2d 
859, 131 Tex. 319—State v. Blair, 
Civ.App., 72 S.W.2d 927. 

Utah.—Griffin v. Prudential Ins. Co. 
of America, 133 P.2d 888, 102 Utah 
603, 144 A.L.R. 1402. 

Vt—^Bucklin v. Narkwich, 132 A. 
207, 108 Vt 1. 

Va.—Schlain v. Richardson, 12 S.E. 
2d 799, 177 Va. 26. 

Wash.—Rieger v. Kirkland, 111 P.2d 
241, 7 Wa8h.2d 326. 

64 C.J. p 690 note 15. 

Pxssenoe of lines aoross pags of In- 
stmotlons 

Presence of two parallel lines 


across page of instruction in negli¬ 
gence action separating specific 
claims of negligence from other parts 
of instruction was held not error 
where no sentences, phrases, or 
words were pointed out or empha¬ 
sized.—^Major V. Harrison, 272 N. 
W. 201, 132 Neb. 363. 

Overemphasis held not error 
Charge overemphasizing will con¬ 
testants' burden of proving execution 
of will subseauent to execution of 
will filed for probate was not error, 
where evidence required finding that 
testator did not execute such subse¬ 
quent will.—Tollvar v. Howth, Tex. 
Civ.App., 100 S.W.2d 1090, error dis¬ 
missed. 

19. U.S.—Wujnovich v. Equipment 
Corp. of America, D.C.Pa., 54 F. 
Supp. 465. 

64 C.J. p 692 note 16. 

20. Mo.—^Roth V. Roth, App., 142 
S.W.2d 818—Brolin v. City of Inde¬ 
pendence, 138 S.W.2d 741, 236 Mo. 
App. 860—Golden v. Onerem, App., 
123 S.W.2d 617—Seism v. Alexan¬ 
der, 93 S.W.2d 86, 230 Mo.App. 
1176. 

64 aj. p 692 note 17. 

21. Ma—Abernathy v. St Louis 
PubUc Service Co., 240 S.W.2d 914, 
862 Mo. 214—Stephens v. Kansas 
City Gas Co„ 191 S.W.2d 601, 354 
Mo. 836—Whittle v. Thompson, 179 
S.W.2d 22, 352 Mo. 687—Lanlo v. 
Kansas City Public Service Co., 162 
S.W.2d 862—Walsh v. City of St 
Louis, 142 S.W.2d 465, 346 Mo. 571 
—^Nyberg v. Wells, App., 14 S.W.2d 
529. 

Tenn.—Riddell v. Great Atlantic & 
Pac. Tea Co., 241 S.W.2d 406, 192 
Tenn. 304. 

22. Ill.—^Keyes v. Fuller, 9 niApp. 
528. 

Mo.—Rath V. Knight 55 S.W.2d 682. 

23. Cai.—^Blanton V. Curry, 129 P.2d 
1, 20 Cal.2d 798—Ratcliff v. San 
Diego Baseball Club of Pacific 
Coast League, 81 P.2d 625, 27 Cal. 
App.2d 733. 

Qa.—.Powell V. Jarrell, 16 S.E.2d 198, 
66 GkLApp. 458. 
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HI.—Cooney v. Hughes, 84 NJS.2d 566, 
810 I11A.PP. 371. 

Ind.—Vogel V. Rldens, 44 N.E.2d 238, 
112 Ind.App. 493—Jones v. Kasper, 
38 N.B.2d 816, 109 Ind.App. 466— 
New Tork, C. & St L. R. Co. v. Cop- 
len, 194 N.E. 789, 100 Ind.App. 171. 
Mo.—McDonald v. R. L. Polk & Co., 
142 S.W.2d 635, 846 Mo. 615—^Brod¬ 
erick V. Brennan, App., 170 S.W.2d 
686 . 

64 C.J. p 692 note 20. 

24b Ala.—^Luquire Ins. Co. v. McCal- 
lA 18 So.2d 865, 244 Ala. 479. 

64 C.J. p 692 note 21. 

25. U.S.—^Lever Bros. Co. v. Atlas 
Assur. Cov, C.aA.Ind.. 131 P.2d 770. 

Minn.—Weber v. McCarthy, 7 N.W.2d. 

681, 214 Minn. 76. 

64 C.J. p 692 note 22. 

26. Ark.—Arkadelphia Milling Co. 
V. Campbell, 216 S.W. 20, 141 Ark. 
25, 

27. Ga.—A. G. Boone Co. v. Owens, 
187 S.B. 899, 54 Ga.App. 379. 

64 CJ. p 692 note 24. 

28. Minn.—^Bergman v. Williams, 
217 N.W. 127, 173 Minn. 250. 

28. Ga.—Fite V. McBntyre, 49 SJB.2d 
159, 77 GeuApp. 585. 

SO, Test 

In determining whether the trial 
coTirt failed to state in plain and clear 
manner the evidence, and explain the 
law arising therefrom as required by 
the statute, that the trial judge de¬ 
voted more words In stating conten¬ 
tions of plaintiff than in those of de¬ 
fendants is not the test, but the ques¬ 
tion involved is whether the Judge 
gives equal stress to the contentions 
of the parties.—Edgewood Knoll 
Apartments, Inc. v. Braswell, 80 S. 
E.2d.653, 239 N.C 660. 

31. Mass.—Glass v. Hazen Confec¬ 
tionery Co., 97 N.E. 627, 211 Masa 
99. 

32. Mo.—Vesper v. Ashton, 118 S.W. 
2d 84, 233 Mo.App. 204. 

64 C.J. p 692' note 27. 

33. Iowa.—Bowsher v. Chicago, etc., 
R. Co., 94 N.W. 958, 118 Iowa 16. 
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the true points in controversy,or states that .cer¬ 
tain evidential facts are evidentiary of an ultimate 
fact,^® or that stipulated facts are to he taken as 
true,36 or states that the weight to be given to the 
testimony of an uncontradicted witness is for the 
jury,37 or states the law correctly as to the burden 
of proof and the preponderance of the evidence, and 
the inevitable result that must follow as to plaintiff 
if the evidence is equally balanced.36 

Matters of controlling importance. An instruction 
requested by one party which sets out the facts 
wldch the evidence tends to prove which entitle 
him to a verdict, and directing a finding of a 
verdict in his favor on a finding of such facts by 
the jury, is not subject to criticism as giving un¬ 
due prominence to the facts favorable to him, 3 6 as 
long as the facts thus singled out and referred to 
are not given undue prominence to the exclusion of 
other and countervailing evidence in the case, and 
the jury are not charged as to any special weight 
to be attributed to those facts>6 Where evidentiary 
facts given special prominence are of controlling 
importance,^^ or where the facts stated in an in¬ 


struction comprise all the facts essential to a deter¬ 
mination of the case,^3 the instruction will not be 
held fatally erroneous as singling out facts. 

Special and general charges. A special charge 
which amplifies the general charge and makes it 
clearer is not- necessarily objectionable as giving 
undue prominence to the facts covered by it.43 
Stating in the general charge law already stated 
in a special charge, without reference to the spe¬ 
cial charge, is not error where no special theory 
of the evidence is emphasized and the law favorable 
to the parties is given equal prominence in the man¬ 
ner of its statement and repetition.44 

Repetition, The mere fact that a court restates 
the law applicable or repeats issues or theories in 
several instructions does not necessarily mean that 
the court erroneously emphasizes any point in favor 
of either litigant.**® In submitting issues of fact 
to the jury the trial judge may state the rules of 
law pertinent to the case both in the abstract and 
concrete, without giving undue prominence to the 
matter in question.^® So, where the purpose of a 
paragraph of a charge is to . apply the principles of 


34. Pa.—^Ralston v. Groff, 55 Pa. 276. 
Tenn.—Haire v. Smith, 5 Tenn.Civ. 

App. 804. 

35. Iowa.—^West V. Chicago, etc., B. 
Co.. 85 N.W. 479, 42 N.W. 512, 77 
Iowa 664. 

36. Tex.—Galvearton, etc., R. Co. v. 
Dynes, Civ.App., 65 S.W. 1119. 

37. D.C.—^Davis v. Cohlens, 12 App. 
D.C. 61, affirmed 19 S.Ct. 832, 174 
U.S. 719, 48 L.Bd. 1147. 

38. Kan.—Simpson v. Baxter, 21 P. 
684, 41 Kan. 540. 

Burden as restinsr on party asserting 
affirmative of issue see Evidence $ 
104. 

39. Mo.—Brinkmann Realty Co. v. 
Deidesheimer, App., 201 S.W.2d 
603—^Luechtefeld v. Marglous, 
App., 176 S.W.2d 674—Roth v. Roth, 
App.. 142 S.W.2d 818—Brookville 
Blec. Co. V. Utilities Ins. Co., App., 
142 S.W.2d 803—Schnurr v. Perl- 
mutter, App., 71 S.W.2d 68. 

64 C.J. p 692 note 84. 

4a Mo.—Brinkmann Realty Co. y. 
Deidesheimer, App., 201 S.W.2d 
503—^Luechtefeld v. Marglous, 
App., 176 S.W.2d 674—Roth v. Roth, 
App., 142 S.W.2d 818. 

41. m.—Harding v.. St, Louis Nat. 
Stockyards, 149 IlLApp. 370, af¬ 
firmed 90 N.B. 205, 242 IlL 444. 

42. Ill.—Springfield Consol. R. Co. v. 
Hoeffner, 51 N.E. 884, 175 HI. 634. 

64 C.J. p 692 note 36. ' 

43. Tex.—Kretzschmar v. Pes.chel, 
Civ.App., 144 S.W. 1021. 

44. Ohio.—Cincinnati abaction Co. v. 


Gramont, 19 Ohio App. 272—Rus- 
kamp V. Cincinnati Traction Co., 23 
Ohio N.P., N.S., 563. 

45. Okl.—Skaggs v. Gypsy Oil Co., 
36 P.2d 865, 169 Okl. 209. 

BepetltloiL held not error 

(1) In general. 

Cal.—^Lehkicher v. Crosby, App., 267 
P.2d' 861—^Excavating Equipment 
Dealers v. .^tna Casualty & Sure¬ 
ty Co., 24 P.2d 896, 134 CaLApp. 
161. 

HI.—Sankey v. Interstate Dispatch, 
90 NJS.2d 265, 339 IlLApp. 420. 

Ky.—^Middlesboro Coca Cola Bottling 
Works V. Ball, .89 S.W.2d 875, 262 
Ky.. 101. 

Minn.—^Anderson v. High, 300 N.W. 
697, 211 Minn. 227. 

Mo.—Ford V. Dahl, 228 S.W.2d 800, 
360 Mo. 487—Ostmann v. Ostmann, 
188 S.W.2d 133-Ajackson v. Farm¬ 
ers Union Livestock Commission, 
181 S.W.2d 211, 238 Mo.App. 449 
—^Roderick v. Metropolitan Life 
Ins. Co., 98 S.W.2d 983, 231 Mo.App. 
852. 

Ohio.—^Barblsh v. Ohio. Finance Co., 
App., 101 N.E.2d 792—^Feher v. Mo¬ 
tor Exp.; App., 68 N.E.2d 140. 
Okl.—Kahan v. Pure Oil Co., 98 P.2d 
894, 186 Okl. 493. .v 
Pa.—Cain v. Kohlman, 22 A.2d 667, 
344 Pa. 63. . \ / 

‘^I.—^Muirhead v. Fairlawn Enter¬ 
prise, 48 A.2d 414, 72 R.I. 163, reaj> 
• guinent denied 49 A.2d 316, 72 R.I. 

. 163. . 

(2) Where the main .question In- 
/olyed .in consolidated .suits under 
automobile guest stafu^e wais, 
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er motorist was guilty'of gross neg¬ 
ligence for willful and wanton mis-, 
conduct within meaning of guest 
statute, charge of the court was not 
erroneous because it gave a number 
of instructions with reference to the 
meaning of gross negligence and will¬ 
ful and wanton misconduct.—Orme 
V. Burr, 25 So.2d 870, 167 Fla. 878. 

(3) That trial court during charge 
to Jury repeated several times the 
kind of care required by deceased mo¬ 
torist in approaching and going on 
railroad crossing was not error on 
ground that repetition tended to 
.stress care required of deceased and' 
,to minimize care required by defend¬ 
ant, where entire charge was fair 
and adequate.—^Porter v. Southern 
Ry. Co., 40 S.E.2d 488, 74 Ga.App. 
.54’6. 

(4) Instructions in automobile col¬ 
lision case which naturally contained 
frequent references to same subject 
matter were not improper as unduly 
emphasizing issues, theories, or de¬ 
fenses.—^Young V. Blue Line Storage 
:Co., 44 N.W,2d 391, 242 Iowa 126. 

(5) Defendant’s instructions held 
not erroneous for unduly repeating 
fact that contributory negligence 
.would bar recovery, since litigants 
may submit instructions covering 
their several, properly specified alle¬ 
gations of action or defense when 
.supported by substantial evidence.— 
Connole v. East St. Louis & S. Ry. 
jCo., 102 S.W.2d 581, 340 Mo. 690. 

'46.’ Tex.—San Antonio, etc., R. Co. 

' V. Martin, 108 S.W. 981, 49 Tex.Civ. 
i App. 197... , 
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law stated in a previous paragraph to the facts, the 
two paragraphs are to be considered together and 
are not subject to objection as giving undue em¬ 
phasis to the proposition embraced therein.'*'^ A 
charge which in one paragraph declares the law ap¬ 
plicable and in others submits facts for plaintiff’s 
recovery applicable to such declaration of the law 
and stating the negative hypothesis thereof, requir¬ 
ing a finding for defendant, does not involve un¬ 
due prominence.^® 

Although the same matter of defense should not 
be submitted by separate charges so as to give 
unnecessary prominence to particular matters, as 
discussed supra § 340, they may not be erroneous 
for such reason alone.^® The repetition of par¬ 
ticular words necessitated by requested instructions 
of the complaining party is not error,50 nor is it 
error to refer to a contention of contributory negli¬ 
gence in frequent instances where the law is cor¬ 
rectly stated in each instance.^! Further, the use 
of the same phrase in several questions to the jury 
does not lay undue emphasis thereon,®^ where such 
repetition cannot be avoided and the instruction is 
otherwise correct,®® and the statement of the con¬ 
verse of a proposition previously stated, with repeti¬ 
tion of facts relied on by plaintiff, as constituting 
negligence has been held not to impress the jury 
unduly with plaintiff’s side of the case.®^ It has 
been held that repetitious instructions do not con¬ 
stitute error where the matters involved in the in¬ 
structions are important elements in the case and 
where the trial court further charges the jury that 
repetition in the instructions is not to be considered 
as a special emphasis of the facts repeated.®® 

Legal effect. Even though a particular instruc¬ 
tion may direct the attention of the jury to but a 
single feature of the evidence as it relates to distinct 

47. Tex.—^Houston & T. C. R. Co. v. 

Batcheler, 83 S.W. 902, 87 Tex.Civ. 

App. 116. 

48. Tex.—^Beaumont, S. Ii. & W. R. 

Co. V. Olmstead, 120 S.W. 696, 66 
*Tex.Clv.App. 96. 

49. Mo.—^Louisiana Purchase Expo¬ 
sition Co. V. Emerson, 143 S.W. 843, 

163 Mo.App. 465. 

64 C.J. p 693 note 43. 

50. Mo.—^Lund v. McCllnton, App., 

206 S.W. 240. 

51. in.— Kos V, Lrlnden, 46 N’.E.2d 
106, 316 111.APP. 450. 

Iowa.—SnaJkenberg: v. Minneapolis & 

St. L. Ry. Co., 188 N.W. 935, 194 
Iowa 215. 

52. Cal.—^Miller v. Cranston, 10*6.?. 

2d 963, 41 CalA.pp.2d 470. 
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issues in the case, if the instruction does not pur¬ 
port to preclude the jury from consideration of all 
the evidence, but simply declares the legal effect 
of the evidence on which it is based, the rule against 
commenting on a detached portion of the evidence 
is not violated.®® It is always proper for a court 
to declare the legal effect of facts in proof,®^ and, 
therefore, the court may single out one fact from 
a series of facts and tell the jury that such fact in 
and of itself is not evidence.®® 

Written evidence of contract. It has been held 
that the rule that it is improper to point out par¬ 
ticular evidence in an instruction, or to give undue 
prominence to any fact, applies only to parol evi¬ 
dence and is inapplicable to written evidence of a 
contract.®® 

Impropriety of argument. The trial judge can 
emphasize that portion of his instructions which 
shows the fallacy and impropriety of counsel’s ar¬ 
gument.®® So, where the absence of evidence has 
been argued by counsel, the court in its discretion 
may call particular attention to the portion of its 
charge which explains the character of proof by 
which the fact may be established.®^ 

Instructions erroneously refused. It has been 
held to be error for the trial court to refuse an in¬ 
struction that a book of photographs was only to be 
considered as evidence illustrating the viewpoint of 
a particular witness, and that it was the duty of 
the jury to look to certain original writings and 
from them and other evidence find their verdict,®® 
or an instruction the only objection to which was 
that it singled out one item of evidence, if it was 
offered to meet and obviate the effect of incompe¬ 
tent evidence,®® or a prayer which segregated the 
central and controlling fact®^ 

58. Mo.—Wilkerson v. Hunt, App., 
24'6 S.W. 616. 

64 C.J. p 693 note 48. 

59. Ey.—Offutt & Blackburn v. 
Doyle, 122 S.W. 166, 135 Ky. 296. 

ea Cal.—^Benjamin v. Walton, 183 
P. 629. 181 Cal. 115. 

64 C.J. p 693 note 60. 

61. Conn.—Appeal of Wheeler, 100 
A 13, 91 Conn. 388. 

64 C.J. p 693 note 61. 

62. Va.—Adams v. Rlstine, 122 S.Ei. 
126, 188 Va. 273, 81 AL.H. 1418. 

63. Ill.~Forest Preserve Dist. of 
Cook County v. Caraher, 132 N.E. 
211, 299 in. 11. 

64. Md.—^Brotherhood of Locomotive 
Firemen & En^rineers v. Nash, 126 
A. 441, 144 Md. 623. - 

* 64 'C;j.' p 093 note 64, 


Tex.—Southwestern Portland Cement 
Co, V. Challen, OLvApp., 200 S.W. 
218. 

53. Ky.—Ken-Ten Coach Lines v. 
Siler, 197 S.W.2d 406, 808 Ky. 263. 

54. Tex.—^Missouri, K. & T. Ry. Co. 
of Texas v. Maples, Clv.App., 162 
S.W. 426. 

55. Cal.—Cacoamo v. Swanston, 212 
P.2d 246, 94 Cal.App.2d 957. 

56. Mo.—^Brinkmann Realty Co. v. 
Deldesheimer, APP., 201 S.W.2d 603 
—^Luechtefeld v. Marsrlous, App., 
176 S.W.2d 674—Roth v. Roth, App., 
142 S.W.2d 818. 

57. Mo.—Thompson v. Kansas City 
Public Service Co.. 114 S.W.2d 146. 

• 232 Mo.App. 1124. 
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c. Testimoiiy-of Fartioilar Witness 

It Is error for a court. In its instructions to the Jury, 
to single out the testimony of a particular witness and 
to give it undue prominence. 

The general rule relating to instructions which sin¬ 
gle out and emphasize or give undue prominence 
to particular matters is applicable to instructions 
as to the testimony of a designated witness or wit¬ 
nesses, and thus it is error for a trial court, in its 
instructions to the jury, to single out the testimony 
of a designated witness or witnesses and lay par¬ 
ticular stress on it, thereby obscuring other evidence 
in the case and minimizing its effect, and requested 
instructions vicious in this respect are properly 
refused®® for the reason that each party to an action 
is entitled to have all the evidence relevant to the 
issues considered fairly by the jury, and this right 
is seriously prejudiced, if not defeated, when the 
court singles out and isolates the testimony of a par- 
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ticular party or witness and gives undue importance 
to it.®® 

An instruction that a written statement, admitted 
by the adverse party, of what an absent witness 
would testify is entitled to the same consideration 
at though the witness had testified,®7 or which 
refers to the sole witness as to certain matters for 
the purpose of identif 3 dng that element of the evi¬ 
dence,®® is not objectionable as being in violation of 
the rule; and the fact that an instruction tends 
to give undue prominence to the testimony of a 
particular witness, although improper, may not of 
itself,®® or under other facts and circumstances 
in the case,70 be erroneous. An instruction should 
not convey to the minds of the jury an impression 
that the law or the judge attaches certain weight to 
particular testimony except where it is provided by 
law that proof of any particular fact is to be 
taken as either conclusive or presumptive proof of 
the existence of another fact, or where the law 


65. IlL—Smith v. Raup, 16 N.B.2d 
936, 29$ IlLApp. 171. 

Iowa.—Eaves v. City of Ottumwa. 
88 N.W.2d 761. 240 Iowa 966, 11 
A.Ii.R.2d 1164—^In re Iwers* Estate, 
280 N.W. 579. 226 Iowa 389. 

Ky.—Greenway v. Watson, 105 S.W. 
2d 848. 268 Ey. 746. 

Hlnn.—Leman v. Standard Oil Co. of 
Ind.. 67 N.W.2d 814—^Barnes v. 
Northwest Airlines, 47 N.W.2d 180, 
233 Minn. 410. 

Ohio.—'Bibarln v. Kessler, 70 N.E.2d 
107. 78 OhloApp. 289. 

Tex.—White v. Haynes, Civ.App., 60 
S.W.2d 275, error dismissed. 

64C.J. p 695 note 73. 

Instractiomi held exxoneotui 

(1) In fireneral. 

m.—People ex rel. Department of 
Public Works and Buildings v. 
Hubbard. 189 N.E. 28, 36'6 Ill. 196 
—Coukoulis Y. Schwartz, 17 N.E.2d 
601, 297 IllJLpp. 877. 

N.Y.—Dlugoff V. Tecklln. 33 N.T.S,2d 
639, 268 App.Div. 998. 

Pa.—^In re Cookson's Estate, 188 A. 
904, 325 Pa. 81. 

Tenn.—^Lioulsville & N. R. Co. v. 

Frakes, 11 Tenn.App. 593. 

W.Va.—Ebert v. Ebert, 200 S.E. 881, 
120 W.Va. 722. 

64 C.J. p 695 note 73 [a.]. 

(2) In action for indecent assault 
by chiropractor, an instruction that, 
if jury believed from the evidence 
that defendant had assaulted the 
plaintiff as testified to by plaintiff. 
Jury would be Justified in finding the 
defendant guilty Improperly singled 
out and called attention to> testimo¬ 
ny of the plalntiflC.—^May v. Marty, 
56 N.E.2d 640, 323 ULApp. 656. 

(8) In taxicab passenger’s personal 
injury action against corporate own¬ 
er of taxLcah and taxicab driver, in¬ 


struction, particularly pointing out 
passenger's testimony in calling at¬ 
tention of Jury in that connection to 
fact that it had right to take into 
consideration that passenger was in¬ 
terested in result of action, was er¬ 
ror.—^Ritholz V. Yellow Cab Co., 60 
N.H2d 114, 819 ni.App. 647. 
Znstraotioiui held properly refused 

U.S.—[Hardware Mut. Ins. Cow of 
Minn. v. Jacob Hleb, Inc., C.C.A.S. 

D. , 146 P.2d 447. 

Colo.—City and County of Denver v. 

Lyttle, 108 P.2d 1, 106 Colo. 167. 
Ky.—Waddle v. WUliams, 170 3.W.2d 
886, 294 Ky. 66—Jones v. Sharp’s 
Adm’r, 139 S,W.2d 781. 282 Ky. 688, 
followed in Jones v. Vance, 139 S. 
W:2d 735, 282 Ky. 646. 

Mass.—^McAuliffe v. Metcalfe, 193 N. 

E. 581, 289 Mass. 67. 

Minn.—Johnson v. Kutches, 285 N.W. 
$81, 205 Minn. 383. 

Mo.—Phelps V. Montgomery Ward db 
Co., 107 S.W.2d 939. 231 Mo.App. 
695—^Boyer v. Baldwin, App., 106 
S.W.2d 21, opinion Quashed on oth¬ 
er grounds State ex reL Baldwin 

V. Shain, Sup., 126 S.W.2d 41—May- 
field V. Kansas City Southern Ry. 
Co., App., 101 S.W.2d 769—^Lewis 
V. Terminal R. Ass’n of St. Louis, 
App,, 61 S.W.2d 284. 

Neb.—Thomas v. Haspel, 258 N.W. 78, 
126 Neb. 255. 

N.H.—Colby V. Avery, 40 A.2d 841, 
98 N.H. 260—American Employers 
Ins. Co. V. Wentworth, 5 A.2d 265, 
90 N.H 112. 

Va.—Chandler v. Russell, 180 S.B. 

818, 164 Va. 818. 

64 CJ. p 696 note 73 [b]. 

Instmotiona held not erroneoiui 
U.S.—Robak v. Pennsylvania R. Co., 
D.C.Pa., 81 F.Supp. 841, affirmed, 
CAL, 178 F.2d 485. 
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Fla—Atlantic Coast Line R. Co. v. 

McIntosh, 198 So. 92, 144 Fla 856. 
Mo.—Nix V. Gulf. M. & O. R. Co., 240 
S.W.2d 709, 362 Mo. 187. 

R.I.—^Peters v. United Elea Rya Co., 
189 A. 901, 67 R.L 811. 

64 C.J. p 695 note 73 [cj. 

Bxpert witnesses 

(1) Instruction which disparages 
and singles out opinion testimony for 
comment is a usurpation of functions 
of Jury.—Pedigo v. Roseberry, 102 S. 

W.2d 600, 340 Mo. 724. 

(2) In action for injuries sustained 
in automobile collision when plaintiff 
became unconscious as result of con¬ 
cussion. instructions which singled 
out and emphasized testimony of ex¬ 
pert witnesses as to retrograde am¬ 
nesia were properly refused.—^Pool 
V. Day. 53 P.2d 912, 143 Kan. 226. 

(3) Other instructions held prop¬ 
erly refused.—^Pedigo v. Roseberry, 
102 S,W.2d 600, 840 Mo. 724—Camer¬ 
on V. Spotts, Mo.App., 87 S.W.2d 1055 
—Allen V. American Life & Accident 
Ins. Co., Mo.App., 83 S.W.2d 192— 
Zeikle V. St. Paul & K. C. S. L. R. 
Co.. Mo.App.. 71 S.W.2d 164-J64 aj. 
p 695 note 73 [d]. 

66. Minn,—Taubert v. Taubert, 114 
N.W. 763, 108 Minn. 247. 

67. Ala—Ex parte Birmingham Ry., 
Light & Power Co., 64 So. 70, 184 
Ala 580. 

68. Mo.—^Hartmann v. Louisville, 
eta, R. Co., 39 Mo.App. 88. 

64 C.J. p 695 note 76. 

69. Iowa—Middleton v. City of Ce^ 
dar Falls, 168 N.W. 1040, 178 Iowa 
619. 

7Qb HL—Smith v. Illinois Cent. R. 
Co., 99 NLB3.2d 717, 343 IlU^pp. 593. 
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directs that a certain degree of weight is attached 
to a certain species of evidence.7i Courts should 
not submit a special issue for the determination of 
the jury which gives undue prominence to the testi¬ 
mony of a particular witness.^2 

§ 341, - — Damages and Amount of Recov¬ 
ery 

Instructions which give undue emphasis or promi¬ 
nence to evidence relating to the elements of damages or 
to matters relating to the amount of recovery are erro¬ 
neous. 

General rules relating to instructions erroneous 
for singling out and giving emphasis and undue 
prominence to particular matters, as discussed supra 
§ 340, have been applied where the court dealt er¬ 
roneously with isolated portions of evidence relat¬ 
ing to a decedent’s personal expenses,^® the matter 
of injuries,74 and other elements of damages,^® or 
of the amount recoverable,*^® and to instructions 
which single out and emphasize or give undue 
prominence to particular matters relating to the 

amount of recovery.*^*^ Qn the other hand, par¬ 
ticular instructions have in many cases been held 
not to single out and emphasize or give undue 
prominence to matters relating to the amount re¬ 
coverable,*^® and, although an instruction may be 
improper, it does not necessarily follow that prej¬ 
udicial error was committed,^® or that a reversal 
thereon would be justified.®® 

An instruction properly advising the jury as to the 
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elements which they may consider in estimating 
damages,®! or referring, for the purpose of re¬ 
freshing the jurors’ memory, to items of damages 
testified to,®® is not bad as giving undue prominence 
thereto, and, where there was no material conflict 
in the testimony, it was held that the court could 
single out defendant’s testimony and instruct that, 
if the jury believed it, plaintiff was entitled to dam¬ 
ages.®® An instruction giving the rule of damages, 
if the jury should find for plaintiff does not so 
emphasize such a finding as to exclude from the 
minds of the jury the alternative of finding for de¬ 
fendant, and therefore an assignment of error to the 
giving of such instruction cannot be sustained.®^ 
The giving of several instructions on the question 
of damages was held to be without tendency to 
mislead the jury in thinking the court believed 
plaintiff entitled to a verdict where the court cau¬ 
tioned them that they were to make no such deduc¬ 
tion, and where all but one of the instructions 
were worded to prevent excessive damages in the 
event of a verdict for plaintiff.®® 

§ 342. - CredibiKty of Particular Witness¬ 

es 

A court In Its Instructions should not single out the 
testimony of a witness for the purpose of Impeaching It, 
and an Instruction which refers to the credibility of the 
testimony of a particular witness Is erroneous. 

Neither party is entitled to have instructions as 
to the credibility of particular witnesses,®® and the 


71. Tex.—Hines v. Poplno, 01v.App., 
235 S.W. 1095. 

72. Tex.—Wliite V. Haynes, Civ. 
App., 60 S.W.2d 275, error dismiss¬ 
ed. 

73. Ala.—^Louisville & N. R. Co. v. 
Holland, 55 So. 1001, 173 Ala 675. 

74. Ky.—City of Harlan v. Howard, 
277 S.W. 847. 211 Ky. 516. 

Ohio.—Cleveland Ry. Co. v. Kozlow- 
ski, in N.H 787, 123 Ohio St 445. 
64 C.J. p 694 note 57. 

75. Ky.—^Louisville & N. R. Co. v. 
Moore, 150 S.W. 849, 150 Ky. 692. 

64 C.J. p 694 note 58. 

76. Va—^News Leader Co. v. Kooen, 
8 S.K.2d 385, 173 Va 95, 122 A.L.R. 
842. 

64 C.J. p 694 note 59. 

77. Mo.—Hertz v. McDowell, 214 S. 
W.2d 546, 358 Mo. 383—Spaldinsr v. 
Robertson, 206 S.W.2d 517, 357 Mo. 
87—Briece v. Bosso, App., 168 S.W. 
2d 463. 

Tex.—State v. Carpenter, 89 S.W.2d 
194, 126 Tex. 604, rehearing dented 
89 S.W.2d 979, 126 Tex. 604. 

64 C.J. p 694 note 60. 

78. Arlz.—^Eeah v. Jupln, 206 P.2d 
658, 68 Ariz. 385., 
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Mo.—^Howard v. S. C. Sacks, Inc., 
App., 76 S.W.2d 460. 

Okl.—Jordan v. Peek, 268 P.2d 242. 

64 C.J. p 694 note 61. 

79. Ohio.—Interstate Freight Corpo¬ 
ration V. Beecher, 174 N.B. 27, 37 
Ohio App. 23. 

64 CJ*. p 694 note 63. 

80. Ky.—Louisville & N. R. Co. v. 
Shoemake’s Adm’r, 171 S.W. 383, 
161 Ky. 746. 

Mo.—^Bales v. Kansas City Public 
Service Cb., 40 S.W.2d 665, 828 Mo. 
171. 

64 C.J. p 694 note 64. 

81. Ky.—Spencer v. Matthews, 247 S. 
W.2d 515. 

Mo.—Wicker v. B:nox Glass Associ¬ 
ates, 242 S.W.2d 566, 362 Mo. 614— 
Spalding v. Robertson, 206 S.W.2d 
517, 357 Mo. 37—Siemers v. St Lou¬ 
is Bflec. Terminal Ry. CO., 155 S.W. 
2d 130, 348 Mo. 682—State ex reL 
State Highway Commission of Mis¬ 
souri V. Haid, 59 S.W.2d 1067, 832 
Mo. 606. 

yt—Goldberg V. GintolE, 20 A.2d 114, 
112 Vt 43. 

64 C.J. p 694 note 65. 
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nurtruotioa Improperly refused 
In proceeding to condemn land for 
public highway, an instruction that 
commissioners, in arriving at damag¬ 
es to residue of the tract should con¬ 
sider the costs, if any, of adjusting 
residue of property to new conditions 
brought about by construction of 
highway and inconvenience, if any, to 
which landowner would be subjected 
on account of location of road in fu¬ 
ture operation of farm, which was 
warranted by the evidence was im¬ 
properly refused on the ground that 
It unduly emphasized a part of the 
evidence.—^Long v. Shirley, 14 S.E.2d 
376, 177 Va. 401. 

82. N.T.—Goddard v. Mooney, 67 N. 
Y.S. 228, 27 Misc. 816. 

83. N.C.—White v. Barnes, 16 S.B. 
922, 112 N.C. 828. 

84. Tex.—Gulf, etc., R. Co, v. Green¬ 
lee. 8 S.W. 129, 70 Tex. 658—Mis¬ 
souri, etc., R. Co. V. Hagan, 93 S. 
W. 1014, 42 Tex.Clv.App. 133. 

85. Cal.—Johnston v. Beadle, 91 P. 
1011, 6 OaLApp. 251. 

86. Cal.—Jones v. Southern Pac. Co« 
239 P. 429, 74 Cal.App. 10. 
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court in its instructions should not single out the 
testimony of a witness for the purpose of impeach¬ 
ing it;S'^ and an instruction which refers to the 
credibility of the testimony of a particular witness, 
unless it does not violate the rule against singling 
out and giving emphasis or undue prominence, ^8 is 
erroneous,and the refusal thereof proper.^o 

A general instruction as to the right of the jury 
to disregard the testimony of any witness-who has 
willfully sworn falsely^^ or who has made con¬ 
tradictory or inconsistent statements,^^ as to any 
material matter, unless corroborated,, is not ob¬ 
jectionable as aiming at the testimony of a par¬ 
ticular witness* An instruction that the jury should 
or may consider whether the interest a witness has 
in the result of the trial or any bias he may entertain 
by reason of his relationship to either of the par¬ 
ties is apparent, and, if so, weigh and. credit the 
testimony accordingly is not erroneous, provided the 
instruction applies equally to the witnesses of, or 
to each party involved in, the action.^ * 


§ 343. Appeals to S3mipathy or Prejudice 

It is error for a court in its charge improperly to ap¬ 
peal to the sympathies and prejudices of the Jury. 

A litigant has- a right to a trial by a fair and 
impartial jury, whose consideration of his cause is 
not influenced by any language of the court which 
would create resentment or prejudice against him.^^ 
Thus, it is error for the court in its charge im¬ 
properly to appeal to the sympathies and prejudices 
of the jury,®5 and requested instructions containing 
such appeals are properly refused.®® However, the 
mere fact that a statement of matters, otherwise 
proper to be taken into account by the jury, may 
create sympathy in favor of one party or the other 
does not render such statement erroneous.®"^ 

§ 344. Stating Reasons for Giving or Refus¬ 
ing Instructions 

It Is a matter of no concern to a Jury what may be 
the reasons for giving an Instruction. 

It is a matter of no concern to the jury what the 
reasons for giving an instruction are,®® and such 


87. Vt—i-McAlUster v. Benjamin, 121 
A. 263. 9‘6 Vt 475. 

64 C.J. p 696 note 30. 

88. m.—Schuster v. Jefferson Ice 
Co.. 65 N.E.2d 239. 328 Ill.App. 124 
—Stein V. Cummings, 49 N,B.2d 
868. '319 IlLApp. 646. 

64 C.J. p 696 note 81. 

Iiistniotlons held not erroneoiis 

(1) In generaL 

Mo.—^Freeman y. Wilson, App., 56 S. 
W.2d 845. 

Wash.—^Murgatroyd v. Dudley, 60 P. 

2d 1025, 184 Wash. 222. 

64 C.J. p 696 note 81 [a]. 

(2) Statement of trial c!Ourt that 
jury would have to pass on credibil¬ 
ity not only of plaintlfl, but partic¬ 
ularly of defendant and her daugh¬ 
ter, was not error where charge clear¬ 
ly left it to jury to determine credi¬ 
bility of witnesses.—^Burke v. Ten- 
cslk, 182 A. 135, 120 Conn. 618. 

(8) An instruction that jury could 
consider witness’ business in weigh¬ 
ing his testimony was not erroneous 
as stating in effect that testimony 
of one class of witnesses should be 
given greater weight than that of 
another, in ab&enoe of reference 
therein to any witness or class of 
witnesses by name or allusion.— 
Brush y. Public Service Oo. of Indi¬ 
ana, 21 N.E.2d 83, 106 Ind.App. 554. 
88. Ill.—Callos V. Public Tax Serv¬ 
ice, 11 N.E.2d 209, 292 IlLApp. 399. 
IT.a—Halsey v. Snell, 198 S.E. 633, 
214 :^r.C. 209. 

Tex.—Erwin v. White, Civ.App., 97 
S.W.2d 707, appeal dismissed White 
V. Elrwin, 122 S.W.2d 1048, 182 Tex. 
179. 

Wash.—Otter v. Department of Labor I 


and Industries. . 118 P.2d 413, 11 
Waah.2d 51. 

64 C.J. p 696 note 82. 

Xnstmctloiui held erroneous 
U.S.—Provident Life & Accident Ins. 
Co. y. Eaton, C.C.A.Va., 84 F.2d 
528. 

Ga—^Trustees of Jesse Parker Wil¬ 
liams Hospital V. Nisbet, 14 S.E.2d 
64, 191 Ga 821. 

Ill.—^McMahan v. Daugherty, 21 N. 

E.2d 50, 300 IlLApp. 615. 

Tenn.—Southeastern Greyhound 
Lines V. Groves, 136 S.W.2d 512, 
175 Tenn. 584, 127 A.L.R. 1378— 
Nohsey & Schwab v. Slover, 14 
Tenn.App. 42. 

Wash.—^Peizer v. City of Seattle, 24 
P.2d 444, 174 Wash. 95. 

64 C.J. p '696 note 82 [aj. 

90. Ohio.—State ex rel. Slovak v. 
Holed, 24 N.E.2d 962, 68 Ohio App. 
16. 

64 C.J. p 696 note 88. 

Xnstmotions held properly refused 
Oolo.—Gorick v. Brock, 210 P.2d 214, 
120 Colo. 394. 

Ind.—^Barger v. Barger, -48 N.E.2d 
813, 221 Ind. 630. 

Wash.—Crown v. Miller, 91 P.2d 718, 
199 Wash. 354. 

W.Va—Peck v. Bez, 40 S.E.2d 1, 129 
W.Va 247. 

6>4 CJ. p 696 note 83 [a]. 

91. Ul.—^Healea v. Keenan, 91 N.R 
646, 660, 244 Ill. 484. 

64 C.J. p 697 note 84. 

98. Ind.—Helton v. Mann, 40 N.E.2d 
895, ill Ind.App. 487. 

93. Ill.—Chicago & B, L R. Co. v. 

Burridge, 71 N.E. 838, 211 IlL 9. 
64 C.J. p 697 note 85. 
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XnstmctlonB held not erroneons 
Ill.—Stein V. Cummings, 49 N.E.2d 
868, 319 IlLApp. 646. 

Ind.—Kolling v. Martin, 33 N.E.2d 
808, 109 Ind.App. 184. 

xnstmotions held erroneons or prop, 
erly reftised 

Ill.—Gaffner v. Meier, 82 N.E.2d 818, 
336 IlLApp. 44—^Hoskins v. Zim¬ 
merman, 79 N.E.2d 531, 334 IlL 
App. 3*95—^Peggett v. Chicago & B. 
I. R. Co., 48 N.E.2d 216, 318 Ill. 
App. 389—^Ellefson v. Miller, 24 
N'.B.2d 7-56, 303 IlLApp. 226—Bng- 
strom V. Olson, 248 IlLApp. 480— 
Fairfowl v. Price, 221 IlLApp. 447 
—Purgett V. Weinrank. 219 IlL 
App. 28—^Hartshorn v. Hartshorn, 
179 IlLApp. 421. 

94. Pa.—^Monier v. Philadelphia 
Rapid Transit Co., 76 A. 1070, 227 
Pa. 273. 

64 C.J. p 697 note 87. 

95^ Pa.—Cavlovlc v. Nikollsh, 83 
Pa.Super. 532. 

64 C.J. p 697 note 88. 

Appeals to sympathy or prejudice: 

As ground for new trial see New 
Trial § 44. 

In criminal prosecutions see Crim¬ 
inal Law § 1309. 

Conduct of trial judge generally see 
supra 6 61. 

96. Ind.—^Lynch v. Bates, 88 N.E. 
'806, 139 Ind. 206. 

97- Neb.—^Lomax v. Holbine, 90 N. 

W. 1122, OS Neb. 270. 

64 C.J. p 697 note 90. 

9& Neb.—Marlon v. State; 29 N.W* 
911, <20 Neb. 238, 67 Am.R. 825. 
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reason need not be incorporated in the instiiic- 
tion.^® If an instruction given is correct, it is im¬ 
material that the reason given therefor is errone¬ 
ous.^ Similarly, if an instruction is properly re¬ 
fused, it makes no difference that the reason as¬ 
signed for the refusal is erroneous.2 

§ 345. Sufficiency as to Subject Matter in 
General 

The Instructions should correctly and sufficiently set 
forth all the law applicable to the case. 


Tie instructions: should impartially,* correctly,* 
plainly,* clearly,* succinctly,'^ fairly,* fully,* un¬ 
equivocally,^® and sufficiently^*’ set forth the law 
applicable to the case, and musit relate to an is¬ 
sue in the case;^^ and instructions which fail to 
give the law of the case in any essential particular 
are insuffident.^^ However, an exhaustive state¬ 
ment of the law is not necessaryi^ and the instruc- 


99. Oolo.—^King Solomon Tunnel & 
Development Co. v. Mary Verna 
Mining Co., 127 P. 129, 22 Colo.App. 
528. 

lU.—Strong V. Kadlec, 16S ULApp. 
298. . 

1. Neb.—^Marion v. State, 29 N.W. 
911, 20 Neb. 238, 57 Am.R. 825. 

64 C.J. p 697 note 93. 

2. Md.—^Budd v. Brooke, 8 Gill 198, 
43 Am.D. 321. 

3 . vt.— Morse v. Ward, 150 A. 132, 
102 vt 433. 

6*4 C.J. p 698 note 95. 

4. U.S.—^Atlantic Coast Line B. Co. 
V. Dixon. C.A.Ga., 189 F.2d 525, 
certiorari denied Dixon v. Atlan¬ 
tic Coast Line R. Co., 72 S.Ct 54, 
342 U.S. 880, 96 LJBd. 628^Cum- 
mings V. Pennsylvania R. Co., C. 

C.AN.Y., 45 P.'2d 152. 

Conn.—Boland v. Vanderbilt, 102 A. 

2d 362, 140 Conn. 520. 

Ill.—^Rasmussen v. Wiley, 89 N.E. 
2d -57, 312 IlLApp. 404—Snyder v. 
Shepard, 25 N.E.2d 581, 303 HI. 
App. 423. 

Ind.—^Bodine v. Justice, 85 N.E.2d 
504, 119 Ind.App. 393. 

N.H.—^Davis v. State, 52 A2d 793, 
94 N.H. 321. 

Ohio.—Sheen v. Kubiac, 1 N.E.2d 
948, 131 Ohio St 52—Tighe v. Dia¬ 
mond, 82 N.E.2d 99, 82. Ohio App. 
487, affirmed 80 N.E.2d li22, 149 
Ohio St 520. 

•W^.Va.—^Matthews v. Cumberland .& 
Allegheny Gas Co., 77 S.E.2d 180 
—Wilson V. Edwards, 77 S.B.2d 1'64 
—^Moore v. Turner, 71 S.E.2d 342, 
32 AL.R.2d 713. . 

64 C.J. p 69:8 note 96. 

The trial Judge may not iustruot 
contrary to the law laid down in 
previous decisions and contrary to 
facts brought out by the testimony. 
—Watwood V. Credit Bureau. Inc., 

D.C.Mun.App., 97 .A.2d 460. . . 

Conflicting evidence 
Where there Is a sharp conflict in 
the evidence, the. jury must be. care¬ 
fully and qoirec.tly or properly in¬ 
structed as to the| law of the c^e. 
—^Binlakiewicz v. Wojtapik, 90 N.B. 
2d 538, 339 IlLApp. 674-^tfviha v. 
National Brick Co., 40 N.E.2d 844, 
814 IlLApp. 1^9—Seybold v. Zimmer¬ 
man, 13 N.B.2d 676,-294-IU.App. 138. 


Clear and correct underst an di ng of 
law 

Instructions are reaulred to con¬ 
vey to the jury a clear and correct 
understanding of the law of the case 
as it pertains to all the parties in¬ 
volved and that is all that is re¬ 
quired.—^Moeller v. Hauser, 54 N.W. 
2d 689, 237 Minn. 868. 

Instructions held not erroneous 
Ark.—Sovereign Camp, W. O. W., 
V. Kropp, 78 S.W.2d l-6'3, 189 Ark. 
485. 

Ga.—Western & Atlantic R. R. v. 
Burnett, 54 S.B.2d 857, 79 Ga.App. 
580—^Liverpool & London & Globe 
Ins. Co. V. Stuart, 19 S.B.2d 822, 67 
Ga.App. 184—^Metropolitan Life 
Ins. Go. V. Marshall, 16 S.E.*2d 68, 
65 Ga.App. 696—^Liberty Nat. Life 
Ins. Co. V. Stinson, 6 S.E.2d 199, 
61 Ga.App. 844. 

Ill.—Robinson v. Peoples Gas Light 
& Coke Co., 64 N.E.2d 556, 327 Ill. 
App. 412. 

N.C.—Queen City Coach Oo. v. Lee, 11 
S.E.2d.341, 218 N.C. 320. 

64 C.J. p ‘698 note 96 [a]. 

5k •' U.S.--:-Atlautic Coast Line R. Co. 
V. Dixon, C.AGa., 189 r.2d 525, 
.ceirtiorari denied -Dixon v. Atlantic 
Coast Line R. Co., 72 S.Ct. 54,. 342 

U. S. 830, 9*6 L.Bd. 628—Cummings 

V. Pennsylvania R. Co., C.C.A.N.Y., 
45 F.2d 152. 

,64 C.J. p 698 note 97. 

6k Neb.—^Langdon v. Loup River 
Public Po’i^rer Dist., 13 N.W.2d 168, 
144 Neb. 3>25, 

Wis.—^Zabinski v. Novak, 248 N.W. 
99, 211 Wis. 215. 

QuaUfloations of statemrats of law 

Trial judge need not qualify every 
primary statement of law by stat¬ 
ing exceptions which make rule in¬ 
applicable, but it Is sufficient if he 
makes clear statement of law ap¬ 
plicable to case.—^Pollard v. Beene, 
95 S,W.2d 942, 20 Tenn-App. 83. 

7, Ala.—^Tennessee Coal, Iron & R. 
Co. V. Barker, 60 So. 486, 6.Ala.App. 
413. 

Oouoisely 

Neb.—^Langdon v. Loup River Public 
• Power Dist, 13 N.W.2d 168, 144 
. Neb. '325^ 

Wis.—^Zabinski v. Novak, -248 N.W. 
, 99, 211 Wis. 215. 

915 *. 


8, Cal.—Todd v. Standfleld, 245 P. 
2d 381, 111 Cal.App.2d 615—Huston 
V. Schohr, 146 P.2d 730, 63 Cal. 
App.2d 267. 

Xnstruotlou held suffloieut 
Kan.—^Harshaw v. Kansas City Pub¬ 
lic Service Co., 189 P.2d 141, 157 
Kan. 95. 

6. Cal.—Todd v. Standfleld, 245 P. 
«2d 331, 111 Cal.App.2d 615—Hus¬ 
ton V. Schohr, 146 P.2d TOO,' 68 Cal. 
App.2d 267. 

Ga.—Gamer v. Wood,” 4 S.lS:.^d 137, 
188 Ga. 463—Tucker v. Talmadge-, 
198 S.E. 726, 186 Ga. 798—^Rogers 
V. McKinley, 172 S.B. 662, 48 Ga. 
App. 262—Georgia Ry. Co. V. Mc- 
Elroy, 136 S.B. 85, 36 Ga.App. 143 
—^Rome Ry. '& Light Co.' v. King, 
126 S.B. 294, 83 Ga.App. 383—Per¬ 
sons V. State, 109 S.B. 638, 27 Ga. 
App. •692—Hinson v. Hooks, 108 S. 

E. 822, ’27 Ga.Ap‘pi. 430. 

N.H—Davis V. State, 62 A.2d 793,. 

94 N-H. 321. ■ 

64 C.J. p 698 note 99. 

Xustniotloiis held not exxoueous . 
U.S.—^Robak v. Pennsylvania R. Co., 

• C.APa., 178 P.2d 485. 

Neb.—Crandall v. Ladd, 7 N.W.2d 
642, 142 Neb. 736. 

64 C.J. p 698 note 99 [b]. 

10. N.J.—Hempstead v. Robinson, 61 
A.2d 683, 1 N.J. 32. 

11. ' Conn.—Lombardi v. Wallad, 120 
A. 291, 98 Conn. 510. 

64 C.J. p 698 note 1. 

12. Ohio.—Sheen v. Kubiac, 1 N.E. 
2d 943, 131 Ohio St 52—Tighe v. 
Diamond, 82 N.B.2d 99, 82 Ohio 
App. 487, affirmed 80 N.E.2d 122, 

1 -149 Ohio St 520. 

18. ’N.D.—^Putnam v. Prouty, 140 N. 

• W. 93. 24 N.D. 617. 

14. Conn.—Castaldo v. D'Eramo, 98 
A.2d 664, 140 Conn. 88. 

Mass.—Hadlock v.' Brooks, 69 N.E. 
1909, 178 Mass. 425. 

Where there were uo requests, to 
joharge, sufficiency of charge .given 
depended on whe^er charge.read as a 
whole was correct in law and ade¬ 
quate as a guide to the jury* and' not 
on whether every possible situation 
was covered.—Olderman v. Bridge¬ 
port-City ‘Trust Co., 4 A.2d 646, 126 
Conn. 177. *- * ■' 
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tions need not cover all phases of the case^^ or 
every leg^l proposition which may be pertinent to 
the issues,^® and where the instructions fully and 
correctly propoimd the law on every material ques¬ 
tion in the case, more cannot be required of the 
trial court>^ 

It is not necessary for each separate instruction 
to embody every fact or element essential to sustain 
or defeat an action,nor is it necessary for each 
separate instruction to cover the entire case;^^ if 
the different instructions, taken together and con¬ 
sidered as a whole, fairly present the law of the 
case, and there is no conflict between the different 
paragraphs thereof, this will be sufficient.^® The 
instructions must present some issue of fact for 
the jury’s consideration^! and must assert some 
proposition of law,^^ jjut they should not outline a 
mode or course of defense or procedure for either 

party.^3 

An instruction is not vitiated by reason of the 
fact that it contains irrelevant matter of a character 
which is not likely to mislead the jury.^^ Where 
several instructions are given as to one point in 
the case, and only one is needed, they should be 
harmonious and each one should be complete.^^ 
Where there is warrant for an instruction under 
the evidence, it is not objectionable because it is 
broader than the claim made by counsel for the 
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party in whose interest it is given in his closing 
argument.^® 

§ 346. Statement of Issues and Theories 

In submitting the Issues and theories of a case a 
court should clearly, concisely, fully, and correctly state 
the material Issues together with such instructions as 
the nature of the case requires. 

It is the primary duty of the trial judge in 
charging a jury to clarify the issues so that the 
jury may comprehend the questions they are to 
decide.27 In stating the issues to a jury, the 
allegations, denials, and admissions by both parties 
should be clearly and succinctly stated in the in¬ 
structions outlining the issues as presented by the 
pleadings of all parties.^® In determining the is¬ 
sues to be presented to the jury, the pleadings and 
not the evidence must be looked to,2® and an in¬ 
struction submitting a particular theory or con¬ 
tention must be justified by law.30 if the real 
issues are pointed out no particular method need be 
adopted,^! and where the instructions fairly and 
reasonably present issues joined by pleadings and 
presented by the evidence^^ and are such as enable 
the parties to present every phase of their conten- 
tions,85 and place no iniproper burden on either 
party,^* and do not deprive either party of ma¬ 
terial rights,®® they are sufficient. . 

In submitting the issues in a case, it has been 
generally held that the court should dearly,®® con- 


15. W.Ta.—Jaesrer v. City Ry. Co., 
78 S.R 69, 72 W.Va. 307. 

16. Ky.—Chicago Veneer Co. v. 
Jones, 135 S.W. 430, 143 Ky. 21. 

N’.T.—^Haefeli v. Woodiich Engineer- 
Ing Co., 176 N.B, 123, 255 N.T. 442. 

17. Va.—Sutherland v. Gent, 93 S.E. 
646, 121 Va. 643. 

18. Okl.—Chickasaw Compress Oo. 
V. Bow, 149 P. 1166, 47 Okl. 673. 

Covering principles In one Instruc¬ 
tion; reference to other Instruc¬ 
tions see su(pra S 329. 

19. Ill.—^Rasar & Johnson v. Spur- 
llng, 184 IlLApp. 357. 

Okl.—Chickasaw Compress Co. v. 
Bow, 149 P. 1166, 47 Okl. 576. 

2a Okl.—Chickasaw Compress Co. 

V. Bow, supra. 

21. Mass.—White v. Loftus, 176 N. 
E. 646, 276 Mass. 659. 

22. Cal.—^In re Nelson’s Estate, 216 
P. 368, 191 Cal. 280. 

64 aj. p 698 note 11. 

23. Mlch.~McCain v. Smith, 1'87 N. 

W. 616, 172 Mich. 1. 

24. W.Va.—^H. C. Powell Music Oo. 
V. Parkersburg Transfer & Storage 
Co., 84 S.E. 663, 76 W.Va. 669. 

64 aJ. p 699 note 18. , 


25. Mo.—Smith V. WiUiams, 221 S. 
W. 860. 

25. Pa.—^Pryor v. Morgan, 83 A. 98, 
170 Pa. 566. 

27. Pa.—Snyderwine v. McGrath, 22 
A.2d 644, 343 Peu 245—^Hodgson v. 
Bigelow, 7 A-2d 838, 335 Pa. 497— 
Girard Trust Co. v. George V. Cres- 
son Co., 6 A.2d 221, 333 Pa. 418— 
De Reeder v. Travelers Ins. Co., 
198 A. 46, 829 Pa. 328—Sears v. 
Birbeck, 184 A. 6, 821 Pa. 875— 
Williams v. Wtoodard, 90 A.2d 629, 

. 171 Pa.Super. 479—Archer v. Penn¬ 
sylvania R. Co., .72 A2d 609, 166 
Pa.Super. 538—^Randolph v. Camp¬ 
bell, 62 A.2d 60, 860 Pa. 453—At¬ 
las Bolt & Screw Co. v. Komine, 10 
A.2d 871, 188 Pa.Super. 474—Kus- 
ner v. Pennsylvania Turnpike 
Commission, Com.Pl., 61 Dauph.Co. 
140—^Tamall v. Railway Express 
Agency, Com,PL, 32 Del.Co. 635. 

Duty to state the issues and theories 
of the case in general see supra 6$ 
601-305. 

28. Idaho.—^Luther v. First Bank of 
Troy, 133 P.2d 717, 64 Idaho 41'8. 

29. Ohio.—^Henkel & Sullivan v. 
Robinson, 161 •K.E. 842, 27 Ohio 
App. 841. 

64 C.J. p 699 note 17. 
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3a Mo.—Neal v. Curtis & Co. Mfg. 
Co., 41 S.W.2d 543, 328 Mo. 389. 

31. N.J.—Fath V. Thompson, 88 A. 
891, 68 N.J.Law 180. 

64 C.J. p 699 note 19. 

Xurtraotlons held proper 

Cal.—Selvage v. Fred J. Maurer & 
Son, 272 P. 1092, 95 Cal.App. 566. 

B:y.-^lckell v. Stewart, 163 S.W.2d 
39, 291 Ky. 4—City of Madlson- 
ville V. Nlsbet’s Adm’r, 109 S.W.2d 
59*3, 270 Ky. 243. 

Mo.—^Bowman v. Moore, 167 S.W.2d 
675, 237 Mo.App. 1163. 

Okl.—^Barnsdall Oil Co. v. Ricks, 58 
P.2d 210, 176 OkL 478. 

32. Ga—Peake v. Stovall, 179 S.E. 
287, 60 Ga.App. 595. 

Okl.—Oppenheim v. Barnes, 144 P.2d 
446, 193 OkL 286—James E. Ben¬ 
nett & Co. V. Robinson, 39 P.2d 
86, 170 Okl. 174. 

64 C.J. p 699 note 20. 

33. N.C.—^Home v. Consolidated R., 
etc., Co., 57 S.B. 19, 144 N.C. 376. 

54 C.J. p 699 note 21. 

34. Okl.—Oppenheim v. Barnes, 144 
P.2d 446, 198 Okl. 286. 

35. OkL—Oppenheim v. Barnes, su- 

' pra. 

3a ni.—Signa V. Allurl, 113 NJBL2d 
475,, 851 ULApp. 11. 
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dsely,*^ concretely,** fairly,** fully,^® separately,^^ state the issues of fact made in the pleadings and 

definitely,^* and correctly^* state the material is- to follow the statement of the issues by such in- 

sues,^^ together with such instructions as to each structions as the nature of the case may require.^* 

issue as the nature of the case requires,^^ and the If the pleadings contain matters of evidence rather 

instructions should specify all the facts which must than ultimate facts, the court sufficiently states the 

be found to warrant a verdict^* or finding^^ for issues by stating the ultimate facts pleaded and 

plaintiff, since the only proper source of the jury's this, it has been said, is the better practice, because 

knowledge of fact issues is the instructions.^* the issues might otherwise be obscured and the 

Merely reading the pleadings to the jury, or in- jurors in consequence misled.^! 
structing that they can take the pleadings to the 

jury room to inform themselves of the contentions In charging the jury the court is not required to 
of the parties, has been held not to satisfy the rule make a brief presentation of the issues raised by 

requiring the court separately and definitely to the pleadings, as a preface to the law embodied in 


Ind.—^Liuke v. Scott, 187 N.B. 63, 
98 Ind.App. 16. 

Neb.—^Lan^on v. Loup River Public 
Power Diet. 18 N.W.2d 168, 144 
Neb. 325. 

Wis.—^Zabinski v. Novak, 248 N.W. 

99, 211 Wis. 216. 

64 C.J. p 699 note 22. 

Instraotions lisld proper 
Mo.—John Deere Plow Co. of St. 
Louis V. Gaetz, App.. 171 S.W.2d 
86 . 

Pa.—Yoitasefski v. Ptttsburgrh Rys. 
Co., 69 A2d 370, 3*63 Pa. 220. 

S7. Ill.—Slgna v. Alluri, 118 N.B.2d 
475, 351 IlLApp. 11. 

Ind.—Luke v. Scott, 187 N.B. 68. 
98 Ind.App. 15. 

Mo.—Tower v. Missourl-Kansas-Tex- 
as R. Co., 184 S.W.2d 428, 353 Mo. 
757. I 

Neb.—^Lahgdon v. Loup River Public 
Power Dlst, 18 N.W.2d 168, 144 
Neb. 325. 

Utah.—^Anderson v. Nixon, 189 P.2d 
216, 104 Utah 262. 

Wis.—^Zabinski v. Novak, 248 N.W. 

99, 211 Wis. 215. 

64 C.J. p 699 note 28. 

88. Ky, —Nashville, C. & St. L. R. 
Co. V, Banks, 161 S.W. 554, 156 Ky. 
609. 

89. Vt—Morse v. Ward, 160 A. 182, 

102 Vt. 433. . 

64 C.J. p 699 note 25. 
nurtmotions held proper 
Iowa.—Kuhn v. Kjose, 248 N.W. 230, 
216 Iowa 36. 

Kan.—^Harshaw v. Kansas City Pub¬ 
lic Service Co., 189 P.2d 141, 157 
Kan. 95. 

Vt.—Anair v. Mutual Life Ins. Co. of 
N. T.. 42 A.2d 428, 114 Vt. 217, 
159 A.L.R. 547. 

64 C.J. p 699 note 25 lb]. 

4a Ky.—Nashville, a & St L. R. 
Co. V. Banks, 161 S.W. 664, 156 Ky. 
609. 

64 C.J. p 694 note 26. 

XnstmotiLon held sullloieiLt Or proper 
Ala.—Standard Oil Co. of Kentuc^ 
V. Gunn, 176 So. 882, 284 Ala. 598. 
Ga.—Fields v. Fields^ 47 S.B.2d 640, 
203 Ga. 56i; 


Idaho.—^Molyneux v. Twin Palls Ca¬ 
nal Co.. 85 P.2d 651, 54 Idaho 619, 
94 AL.R. 1264. 

Kan.—Kiser v. Skelly Oil Co., 18 P. 

2d 181, 136 Kan. 812. 
znstmctions held insufficient 
Ga.—Durden v. Kerby, 41 S.E!.2d 181, 
201 Ga. 780. 

Idaho.—^Molyneux v. Twin Palls Car 
nal Co., 35 P.2d 651, 54 Idaho 619, 
94 AL.R. 1264. 

Ohio.—^Hanes v. Block, 65 N.E.2d 86, 
78 Ohio App. 894. 

41. Ohio.—Simko v. MUller, 18 N.E. 
2d 914, 133 Ohio St 346—Heyman 
V. City of Bellevue, 108 N.E.2d 161, 
91 Ohio App. 321—^Hanes v. Block, 
65 N.B.2d 86, 78 Ohio App, 394— 
Thompson v. Kerr, App., 51 N.B. 
2d 742—^McKee v. New Idea, App., 
44 N,B,2d 697. 

64 C.J. p 699 note 27. 

Xt is Imperative duty of trial court 
to separate issues of fact from is- 
su^ of law, to sepexate and define 
various issues of faxit made in plead¬ 
ings and to give proper instructions 
with respect to each.—^Rhoades v. 
City of Cleveland, App., 100 N.B.2d 
705, reversed on other groimds 105 
N.B.2d 2, 157 Ohio St 107. 

Failure to separate held error 
Ohio.—^Thompson v. Kerr, Appl, 61 
N.R2d 742. 

43. Mo.—Tower v. Missouri-Kansas- 
Texas R. Co., 184 S.W.2d 428, 358 
Mo. 757. 

Ohio.—Simko v. Miller, 13 N.B.2d 914, 
183 Ohio St 846—^Heyman v. City 
of Bellevue, 108 N.B.2d 161, 91 
Ohio App. 321—Hanes v. Block, 65 
N.R2d 86, 78 Ohio App, 894— 
Thompson v. Kerr, App., 61 N.B.2d 
742—^McKee v. New Idea, App., 
44 N.R2d 697. 

64 C.J. p 700 note 28. 

43. Ky.—Capital Theatre Co. v. 
Compton, 54 S.W.2d 620, 246 Ky. 
180. 

.64 C.J. p 700 note 29. 

Xnstruotions held proper 
Xj.s.—^Norfolk & W. Ry. Co. v. Traut- 
wein, C.C,AOhio, 111 P.2d 923. 
Ga—A G. Boone Co. v. Bostick, 188 
S.B. 607, 54^ GaApp. 610. 
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Idaho.—Lyon v. Mel^ard, 163 P.2d 
1019, 66 Idaho 599. 

Iowa—Cunningham v. Hawkeye Cas¬ 
ualty Co., 258 N.W. 68L 

MJo.—^Becker v. Thompson, T6 S.W. 
2d 357. 336 Mo. 27—Pabst v. Arm- 
bruster, App., 91 S.W.2d 652. 

Wash.—Moffltt V. Krueger, 120 P.2d 
512, 11 Wash.2d 658. 

64 aj. p 700 note 29 [d]. 

Xnstruotions held erroneous 

Iowa—Miller v. Mathis, 8 N.W.2d 
744, 233 Iowa 221. 

Ohio.—Clark v. Stewart, 185 N.B. 
71, 126 Ohio St 263. 

Utah.—S. W. Bridges & Co. v. Cand- 
land, 54 P.2d 842, 88 Utah 373. 

Wash.—Myers v. Weyerhaeuser, 85 
P.2d 1091, 197 Wash. 407. 

64 C.J. p 700 note 29 [e]. 

44. Neb.—^Dawson County Irr. Co, 
V. Dawson County, 173 N.W. 696, 
IQ’S Neb. 692. 

64 aj. p 700 note 80. 

45. Ohio.—Simko v. Miller, 13 N.B. 
2d 914, 183 Ohio St 346—Hey¬ 
man V. City of Bellevua 108 N.B. 
2d 161, 91 Ohio App. 821—^Hanes v. 
Block, 65 NJB.2d 86, 78 Ohio Ap*p. 
394—^Thompson v. Kerr, App., 61 
N.B.2d 742. 

6>4 C.J. p 700 note 31. 

46. 111.—Petersen v. General Rug & 
Carpet Cleaners, 77 N.R2d 68, 333 
IllApp. 47. 

64 C.J. p 700 note 32. 

47. Mo.—Hughes v. St Louis Pub¬ 
lic Service Co., App., 251 S.W.2d 
360. 

48. Mo.—^Lewis v. Illinois Cent R 
Co., App., 50 S.W.2d 122. 

49. Ohio.—^Homlar v. Great Lakes 
Towing Co., 67 N:B.2d 792, 74 Ohio 
App. 110—Thompson v. Kerr, App., 
51 N.B.2d 742. 

Utah.—Davis v. Heiner,.181 P. 687, 64 
Utah 428. 

Referring jury to the pleadings, gen¬ 
erally see infra S 347. 

5a Neb.—^Murphey v. Virgin, 66. N. 
W. 662, 47 Neb. 692. 

5L Iowa—^Trott v, Chicago, etc., R 
Co., 86 N.W. 83, 87 N.W. 722, 116 
Iowa 80. 
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the charge, where the issues are sufficiently pointed 
out in the course of such statement of the law.^^ 
The issues may properly be summarized so that 
the jury may intelligently understand them;53 but 
it is not necessary that the issues be stated in a 
single paragraph of the charge; if they are fairly 
stated to the jury in some part of the charge in such 
manner as to be understood by the jury, this will be 
sufficient,54 since it is the entire series of instruc¬ 
tions that is to be considered in determining the 
question whether the jury could be misled there- 
by.55 Where the court has once set forth the al¬ 
legations of the complaint and the admissions and 
denials of the answer, it is not necessarily error to 
thereafter refer to them in general terms.®® 

The court may state the contentions of a party, 
as discussed supra § 275, in substantially the same 
language that was used in the pleadings,® provided 
they are set forth correctly.®® Since a party may 
assume that the court will charge on the issues and 
theories of the case which he has advanced, as dis¬ 
cussed infra § 394, and since the duty of the court 
and counsel with respect to giving correct instruc- 


s&:c.j.s. 

tions is reciprocal,®® counsel must clearly indicate 
to the court during the trial the fheory oh which 
he proceeds.®® Where the contentions of the par¬ 
ties to a suit are not complicated and can be easily 
ascertained by the jury from an inspection of the 
pleadings, the court sufficiently states the conten¬ 
tions of the parties by referring the jury to the 
pleadings ;®l and it is not error to fail to state the 
contentions in detail unless some particular reason 
or special facts require a formal summary there¬ 
of.®® Where the facts are closely contested, the 
charge should state the contentions of each side 
with equal explicitness and fairness.®® The state¬ 
ment should ordinarily be an impartial and un¬ 
prejudiced summary of all claims or theories of both 
parties and should not be merely confined to the 
contentions of one of the parties.®^ 

The submission of inconsistent or repugnant 
theories in instructions to the jury is error.®® In¬ 
structions which submit the vital features of the 
tenable legal theories of both litigants on the issues 
of fact involved are sufficient.®® It is permissible 
to state the respective theories oi both parties on 


52. Tex.—Galveston, etc., R. Co. v. 
Hitzfelder, 66 S.W. 707, 24 Tex.Clv, 
Apip. 318. 

53. Tex.—B1 Paso Printing Co. ▼. 
Gllck, CorauApp., 268 S.W. 260. 

64 C.J. p 700 note 87. 

54. Cal,—Carney v. RKO Radio Pic¬ 
tures. 178 P.2d 482, 78 Cal.App.2d 
659. 

64 0.jr. p 701 note 38. 

5& Ill.—Catholic Order of Fores¬ 
ters y. Fltz, 54 N,B. 962, 161 Ill. 
206. 

56. Utah.—Scott V. Provo City, 45 P. 
1006, 14 Utah 31. 

57. Ga.—Geor^a, F. & A. Ry. Co^ 

V. Spivey, 80 S^E. 678, 14 Ga.AQ?p. 
1*67. * *' 

58- Ga.—^Peters v: Peters, 66 S.B.2d 
439, 84 Ga.App. 14. 

64 C.J. p 701 note 48. 
mstmetlons held exroneoiis 
Ga.—^Lane v. Varner, 78 S.E.2d 528, 
89 Ga.App. 47. 

Miss.—Sievers v. Brown, 63 So.2d 217, 
216 Miss. 801. 

XostmotioxLS held not erroneous 
Ga.—Talntor v. Rogers, 30 S.B.2d 
892, 197 Ga. 872—^Macon Academy 
Music Co. V. Carter, 60 S.E.2d 626, j 
78 Ga.App. 87—^Life & Casualty 
Ins. Co. V. Ellis, 28 S.E.2d 826, 70 
Ga.App. 280—^Tucker v. Cummings, 
24 S.E.2d 829, 69 GaJlpp. 118— 
Hester v. Shrouder, 13 S.E.2d 875, 
64 Ga.App. 672—Southern Ry. Co. 
V. Williamson,! 186 SJB. 902, 58 Ga. 
App. 866—^Taber Mill v. Southern 


Brighton Mills, 175 S.E. 665, 49 Qa. 
App. 890—Georgia Power Co. v. 
Whitlock, 174 S.B. 162, 48 Ga.Ap»p. 
809. 

N.J.—Reid V. North Park & Dodd 
Truitt Co., 164 A. 280, 110 N.J.Daw 
222 . 

Tex.—^Trentman v. Whiteside, Civ. 
App., 168 S.W.2d 418, affirmed 
Whiteside v, Trentman, 170 S,W.2d 
195, 141 Tex. 46. 

64 C.J. p 701 note 43 [c]. 

59. N.H.—Ware v. Boston & M. R. 
R., 88 A.2d 879, 93 N.H. 213. 

6a N.H.—Ware v. Boston & M. R. 
R., supra. 

61. Ga.—Jones v. McElroy, 68 S.E. 

729, 134 Ga. 867—Central Ry. Co. v. 
McKinney, 45 S.E. 430, 118 Ga. 
638—Carroll v. Taylor, 75 S.E.2d 
346, 87 Ga.App. 815—^Tharpe v. 

Cudahy Packing Co., 4 S.E.2d 49, 
60 Ga.App. 449—Southern Ry. Co. 
V. Tudor, 168 S.E. 98, 46 Ga.App. 
•563—^Brlsendine v. Hunt, 168 S.E. 
469, 43 Ga.App. 115. 

62. Ga.—Jones v. McElroy, 68 S.E. 
729, 134 Ga. 867—Central Ry. Co. 
V. McKinney, 45 S.E. 430, 118 Ga. 
538—Graham v. Frazier, 66 S.E. 
2d 77, 84 Ga.App. 458—^Brisendlne 
V. Hunt, 158 S.E. 469, 43 Ga.App. 
115. 

Instmotlons held not erroneous 
Ga.—^Phelps v. House, 21 S.E.2d 622, 
67 Qa.Aipp. 872—^Mosteller v. Mash- 
bum, 12 S.E.2d 142, 64 GaApp. 92. 

63. Ga.—^Methvin Min. & Inv.- Co. v. 
; Matthews, 98 S.E. 894, 147 Ga. 321. 
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znstamctions held fair and proper 
Ga.—Elder v. Stark, 87 S.B.2d 698, 
200 Ga 462—Deaton v. Swanson, 28 
S.E.2d 126, 196 Ga 833—Milwaukee 
Mechanics Ins, Ccu v. Davis, 62 
S.B.2d 643, 79 GaApp. 70—United 
Motor Freight Terminals v. Driv¬ 
er, 44 S.B.2d 166,, 76 GaApp. 671 
—Waters v. Bridges, 191 S.B. 297. 
65 GaApp. 763. 

Utah.—^Van Cleave v. Lynch, 16*6 P. 
2d 244, 109 Utah 149. 

Inferenoe of nndne prominence 

It cannot be inferred, from fact 
that contentions of piaintllf were 
stated more at length than those 
of defendant,' that undue stress was 
laid on, or undue prominence given 
to, contentions of plaintlir.-^Abelman 
V. Ormond, 187 S.B. 893, 58 GaApp. 
758. 

64. Del.—Greenplate v. Lowth, 199 
A. 669, 9 W.W.Harr; 860. 

65. Mo.—^Dalton v.' St. Louis, I. M. 
& S. Ry. Co., 178 S.W. 77, 187 Mo. 
App. 691. 

64 C.J. p 700 note 29 [a]; 

instmotlons held erroneous 
N.D.—Reitman v. Miller, 64 N.W.2dl 
477, 78 N.D. 1003. 

mstruotions held not erroneous 
Mo.—Timmerman v. Terminal R. R. 

' Ass'n of St. Louia 241 S.W.2d 477, 
362 Mo. 280. 

,6a Okl.—Kellams v. Helfenbeln, 214 
P.2d 894, 202 Okl. 416—Joy' v., 
: Litchfield, 118 P.2d 974, 189 Old. 
. 122 . 
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a certain question in a single instruction,but it 
is not error to state the theories of the parties in 
separate instructions,^8 and referring to an allega¬ 
tion in one count, which allegation was the same 
as one stricken in another count, has been held not 
error, since it is not incumbent on the court to 
deal separately with different coxmts.*® There must 
be a relative continuity between the allegations in 
a declaration, the evidence submitted, and the in¬ 
structions given so that the jury may know, or at 
least be informed, of the specific theory of recovery 
relied on by plaintiff in each count of his declara¬ 
tion The extent to which a recital of conflicting 
contentions is advisable varies widely in different 
cases.71 

A statement in the charge of the nature and char¬ 
acter of the action'^2 or a mere statement of facts 
on which a person based his claim^s has been held 
not improper. The court is not required to state 
any more of the pleadings than is deemed neces¬ 
sary,and where the issues are correctly set forth, 
there is no error in failing in the preliminary state¬ 
ment of the case to state the allegations of the 
petition in connection with an instruction as to the 
burden of proof resting on plaintiff.^s It has been 
held that, as a general rule, there is no reason 
why any such statement by the court should be 
broader than the issues presented by the prayers 
of the party subsequently claiming that he was 
prejudiced thereby.*^® An instruction has been held 
not erroneous for assuming that the jury under- 
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stood that the issues necessary to be determined to 
establish plaintiff's case were those submitted to it 
by the courts? 

Misstatement of issues and effect thereof. An in¬ 
struction which misstates the issues or defenses^S 
and has a tendency to confuse or mislead the jury^S 
is erroneous, but slight inaccuracies in stating the 
issues do not necessarily constitute error,®^ 

§ 347. -Reading, Copying, or Referring 

Jury to Pleadings 

As a general rule It Is held that the language of the 
pleadings should not be used in the instructions to the 
Jury, but there Is authority allowing the court to read 
the pleadings or refer the Jury to them. 

Pleadings are not ordinarily couched in language 
appropriate to inform jurors of the contentions of 
parties and issues presented,^^ and since the plead¬ 
ings, although read at the trial in the hearing of 
the jury, are addressed to the court,®^ instructions 
should not be written in the language of the plead- 
ings,S3 and if a statement of law in an instruction 
is not sound, using the language of the complaint 
will not cure the error.®^ Although it has been held 
not error to use the language of the pleadings in 
stating the issues to the jury,86 a brief, accurate 
statement of the issues in the judge's own language 
is always preferable to the statement thereof in the 
language of the pleadings 8® 

The practice of copying the pleadings in the in¬ 
structions is not to be commended,®*^ and should be 


67. Utah.—Toone v. J. P. O'Neill 
CJonsL Co., 121 P. 10, 40 Utah 266. 

Wyo ,—^Murphy v. W. & W. Live Stock 
CJo., 187 P. 187, 26 Wyo. 465, rehear¬ 
ing denied 189 P. 867, 26 Wyo. 466. 

68 . Ark.—Chicago Mill & Lumber 
Co. V. Bryeans, i209 S.W. 69, 137 
Ark. 841. 

69> Ga.—Western & A R. R. v. Reed, 
184 S.11 134, 86 Ga.App. 638. 

•70. W.Va.—^McCabe v. City of Par¬ 
kersburg, 79 S.E.2d 87. 

71- Conn.—East v. Turley, 149 A 
673, 111 Conn. 253. 

64 C.J. p 701 note 48. 

72. Tex.—^Maryland Casualty Co. v. 
Overstreet, CivApp., 42 S.W.2d 160. 

73. Mo.—^Ledbetter v. City of Kirks- 
ville, 151 S.W. 228, 167 MoApp. 
196. 

74. Tex.—^International & G. N. R. 
Co. V. Garcia, 117 S.W. 206, 64 
Tex.CivApp. 69. 

76. Tex.—^Yellow Pine* Paper Mill 
Co. V. Lyons, Clv.App., 169 S.W. 
909. 


76. Del.—Greenplate v. Lowth, 199 
A 669, 9 W.W.Harr. 360. 

77. Tex.—St Louis, S. P. & T. Ry. 
Co. V. Bowles. 131 S.W. 1176, 63 
Tex.Civ.App. 23. 

7& Neb.— Oorpiis JvaAm q,uoted in 
Chard V. New York Life Ins. CJo., 
16 N.W.2d 858, 863, 146 Neb. 429. 
64 C.J. p 704 note 79. 

Misstatement of issues as ground 
for new trial see New Trial $ 

79. Neb.— Corpus 61irls quoted In 
Chard v. New York Life Ins. Co., 
16 N.W.2d 868, 868, 145 Neb. 429. 

64 C.J. p 705 note 80. 

80. Ean.—Stark v. Willetts, 8 Ean. 
208. 

64 C.J. p 705 note 8L 

81. Idaho.—Shepard v. Smith, 263 P. 
2d 985, 74 Idaho 459. 

188. Mo.—^Lammers v. Greulich, 262 
S.W.2d 861—^Van Campen v. St 
Louis-San Francisco Ry. Co., 216 
S.W.2d 443, 358 Mo. 656—Ward v. 
I City of Portageville, App., 106 S. 
1 W.2d 497. 


Tenn.—Corpus Juris cited in Glover 
V. Burke, 183 S.W.2d 611, 613, 23 
Tenn.App. 850. 

64 C.J. p 701 note 56. 

83. HL—Magill V. George, 117 N.B. 
2d 567, 1 Ill.App.2d 222. 

Mo.—^Lewis V. Illinois Cent R. Co., 
60 S.W.2d 122. 

Tenn.—Corpus Juris dted in Glover 

V. Burke, 138 S.W.2d 611, 613, 23 
Tenn.App. 350. 

84. Wash.—Ashley v. Ensley, 265 P. 
2d 829. 

85. Cal.—^Barl v. San Francisco 
Bridge Co., 160 P. 670, 31 CaXApp. 
339 . 

64 C.J. p 701 note 64. 

86. Iowa.—Simanek v. Behel, 7 N. 

W. 2d 792, 232 Iowa 1160. 

64 C.J. p 701 note 67. 

87. Idaho.—Corpus juris dted in 
Pearson v. City of Weiser, 206 P. 
2d 264, 267, 69 Idaho 253. 

Iow€u—^Wallrich v. Wallrlch, 6 N.W. 
2d 107, 232 Iowa 762—^Reed v. Pape, 
284 N.W. 106, 226 Iowa 170. 

64 C.J. p 702 note 69, 
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avoided whenever possible.^8 To copy®^ verbatim,^® state the contentions of a party as they are pre- 

literally,^! or substantially the pleadings in stating sented in the pleadings.^^ a narrative reading to 

the issues has been held improper.^^ the jury of the contentions of a party as set out in 

his petition has been held not to constitute error 
There is authority holding that pleadings must,^^ even though the contentions stated are not sup- 

shall^^ or may be®^ shown or read to the jury, and ported by evidence,® ^ especially where the court ex- 

that it is not error to read the pleadings or refer plains that the pleadings are not evidence and are 

the jury to them to ascertain the issues,®® or to not to be considered as such by the jury,®® but 


88. Iowa.—^Hammer v. Liberty Bak¬ 
ing- Co., 260 N.W. 720, 220 Iowa 229 
—^Mowry v. Relnking, 213 N.W, 274, 
203 Iowa 628. 

89« Neb.—Nama v. Sliada, 34 N.W.2d 
650, 150 Neb. 362. 

64 aj. p 702 note 62. 

80. Ill.—^Bales v. Pennsylvania H. 
Co., 107 N.E.2d 179, 347 IlLAPP. 466. 

Iowa—^Young- v. Jacobsen Bros., 258 
N.W. 104, 219 Iowa 483. 

81. Neb.—Conley v. Hays, 46 N.W.2d 
900, 153 Neb. 733. 

82. Iowa—^Balik v. Flacker, 238 N. 
W. 467, 212 Iowa 1381. 

Neb.—Snyder v. Farmers Irr. Dist, 
61 N.W.2d 567, 167 Neb. 771—Rem- 
menga v. Selk, 42 N.W.2d 186, 162 
Neb. 625—Simcho v. Omaha & 
Council Bluffs St. Ry. Co., 35 N.W. 
2d 501, 150 Neb. 634—Franks v. 
Jirdon, 20 N.W.2d 597, 146 Neb. 686 
—McClelland v. Interstate Transit 
Lines, 296 N.W. 757, 189 Neb. 146— 
Thomas v. Rasmussen, 184 N.W. 
104, 106 Neb. 442. 

Xnstruotioiui not objeotionabla as ba- 
ing copies of pleadings 
Iowa—Stoner v. Iowa State Highway 
Commission, 287 N.W. 269, 227 
Iowa 115. 

83. N.C.—Privette v. Prlvette, 51 S. 
m2d 925, 230 N.C. 52. 

94. Tex.—Johnson v. Willoughby, 
Clv.App,, 183 S.W.2d 201, error re¬ 
fused. 

Statute direotory only 
The civil procedure rule providing 
that pleadings shall be read to the 
Jury is directory only.—Johnson v, 
Willoughby, supra 

95. Ky.—Turner v. Smith, 232 S.W. 
2d 1006, 313 Ky. 635. 

Sending pleadings to the jury gener- 
aUy see infra $ 469. 

Discretion of court 

It is wholly within the discretion 
of the trial judge whether the plead¬ 
ings shcdl be used in instructions, 
either by reading them or by instruct¬ 
ing the jury to read them.—Illinois 
Cent. R. Co. v. Sigler, C.C«A.Teun., 
1*22 F.2d 279. 

Court not reaulred to submit every 
allegation 

In making a statement of the is¬ 
sues to jury, court is not required to 
submit in statement every allegation 
of the pleadings.—^Robertson v. Mu¬ 
tual Life Ins. Co. of New York, 6 N. 
W.2d 153, 232 Iowa 743. 


XUstractlon h^d not improper 
Iowa—McKlveen v. Townley, 7 N.W. 

2d 186, 233 Iowa 328. 

N.C.—^Hood System Industrial Bank 
of High Point v. Lixie Oil Co.. 172 
S.B. 360, 206 N.C. 778. 

96. Ga—IKirkland v. Wheeler, 66 S. 
FI2d 348, 84 GaApp. 352—Oast v. 
Mopper, 199 S.E. 249, 58 GaApp. 
506. 

Ind.—^Keeshin Motor Express Co. v. 
Glassman, 38 N.E.2d 847, 219 Ind. 
538. 

Neb.—Scott V. New England Mut. 
Life Ins. Co.. 260 N.W. 877, 128 
Neb. 867. 

64 C.J. p 702 note 63. 

Contention of parties 

(1) Referring the jury to the con¬ 
tentions of a party charged in the 
complaint** is not error where the 
jury is fully Informed of the conten¬ 
tions of the party.—Goodrich v. 
Sprague, 26 N.E.2d 884, 304 IlLApp. 
556, reversed on other grounds 
Sprague v. Goodrich, 32 N.E.2d 897, 
376 IlL 80. 

(2) An instruction that Jury would 
have pleadings with them and might 
refer thereto in arriving at parties’ 
contentions, without instructing that 
certain subparagraphs of petition had 
been stricken, was not erroneous cus 
authorizing finding for petitioner on 
grounds of negligence not specified in 
petition, £iince pleadings before jury 
properly included amendment strik¬ 
ing such subparagraphs, so that they 
should not have been misled.—^Baker 
V. Goddard, 53 S.E.2d 764, 20*5 Ga 
477—64 C.J. p 708 note 67 [c]. 

97- Ga—Taber Mill v. Southern 
Brighton MUls, 175 S.SI 665, 49 Ga 
App. 890. 

HI.—Bobalek v. Atlass, 48 N.EL2d 584, 
815 IlLApp. 614. 

Dl pafislng OIL the propriety of an 
InstruotloiL which set forth allega¬ 
tions of a pleading, the court must 
keep in mind whether a number of 
adverbs are used or other coloring 
given to the allegations of the plead¬ 
ing.—GJoldberg V. Capitol Freight 
Lines, 41 N.E.2d 302, 314 HLApp. 847, 
affirmed 47 N.E:2d 67, 882 HL 283. 

Xnetmotlotts hM proper 
Colo.—Holt V. Mundell, 112 P.2d 1039, 
107 Colo. $73. 

Ga—Hall v. Turner, 82 S.B.2d 829, 
198 Ga 763—Morgan v. Hutcheson, 
21 S.E.2d 284, 67 GaApp. 802, re- 
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versed on other grounds 28 S.E.2d 
406, 196 Ga 123, 144 A.L.R. 1389, 
vacated 24 S.E.2d 145, 68 GaApp. 
760—Powell V. Crowell, 11 S.E.2d 
918, 63 GaApp. 890—Oast v. Mop¬ 
per, 199 S.EL 249, 58 GaApp. 506. 
m.—Goldberg v. Capitol BVeight 
Lines, 47 N.B.2d 67, 882 IlL 283— 
Hughes V. Wabash R. Co., 95 N.E.2d 
736, 342 IlLApp. 169—Lotspiech v. 
Continental Illinois Nat. Bank 6b 
Trust Co. of Chicago, 45 N.E.2d 530, 
816 IlLApp. 482—Murphy v. King, 
1 N.E.2d 268, 284 IlLApp. 74. 

Ind.—^Pettibone v. Howard, 34 N.E.2d 
12, 218 Ind. 543. 

Mo.—^Beaber v. Kurn, 91 S.W.2d 70* 
231 Mo.App. 22. 

Ohio.—^Davis v. Zucker, App., 106 N, 
E.2d 169. 

Proper but not essential 
While an instruction setting forth 
the charging allegations of complaint 
and defendant’s denials thereof is 
proper, it is not necessarily essential. 
—^Noble V. Cavalier Restaurant, 235 
P.2d 396, 106 Cal.App.2d 518. 

98i Ga—Atlantic Coast Line R. Co. 
V. Strickland, 74 S.E.2d 897, 87 Geu 
ApjK 696—^Moffett v. McCurry, 67 
S.E.2d 807, 84 GaApp. 853*-~Atlan- 
tic Coast Line R. Co. v. Ansley, 65 
S.E.2d 463, 84 GaApp. 89—^McGee 
V. Bennett, S3 S.E.2d 577, 72 Ga 
App. 271—^Tucker v. Cummings, 24 
S.E.2d 829, 69 GaApp. 113—Gled- 
hill V. Harvey, 190 S.E. 61, 65 Ga 
App. 322. 

64 C.J. p 702 note 66 [gL 
Stating contentions of parties gener¬ 
ally see supra S 275. 

Confining instructions to Issues rais¬ 
ed by evidence generally see infra 
§ 882, 

99. Ga—Georgia Power Co. v. 
Sheets, 199 S.E. 582, 58 GaApp. 
780. 

Ill.—Carr v. Blackstock, 49 N.B.2d 
279, 319 IlLApp. 869. , 

Iowa—iUhlenhopp v. Steege, 7 N.W, 
2d 195, 233 Iowa 368. 

Oood praotioe requires that as con¬ 
clusion to instruction setting forth 
allegations in pleadings jury should 
be advised that it was given to clari¬ 
fy the Issues ma^de by pleadings, and 
that statements of alleged facta 
therein should not be considered by 
jury as evidence in arriving at ver* 
diet—«[olt V. Mundell, 112 P.2d 10i9i, 
107 Colo. 372. 
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there is authority for the proposition that portions 
of the pleadings without support in evidence should 
not be included in instructions> A court rule for¬ 
bidding pleadings to go to the jury does not prevent 
the court from reading the pleadings or otherwise 
stating the issues in the language of the pleadings,^ 
and so using the pleadings in instructions does not 


constitute error.* 

To the contrary, it has been held that the court 
should state the issues simply^ rather than read the 
pleadings to the jury^ or refer them to the pleadings 
to ascertain the issues in the case;* that such 
practice is not commended,^ is bad practice,* and 


1 . Kan.—Kerby v. Bott, 164 P.2cl 84, 
160 Kan. 566. 

Neb.—^Bvans v. First Nat Bank of 
Fairbury, 297 N.W. 164, 188 Neb. 
727. 

Xastrnotiong held not objeotiloiiabla 

(1) Where there was abundant ev¬ 
idence of negligent acts on part of 
defendant both of commission and 
omission in operating its tractor- 
trailer, plaintiff's instruction submit¬ 
ting issue of negligence was not ob¬ 
jectionable in following language of 
charge of negligence in petition.— 
Cherry v. Dealers Transport Co., D. 
C.MO., 64 F.Supp. 682. 

(2) Trial court's statement of de¬ 
fendants* claim as it was set forth 
in their affidavit of defense was not 
objectionable as an improper use of 
portions of pleadings not offered in 
evidence, since defendants could not 
complain that court adopted their 
own theory and court could under 
statute refer to plbadings for pur¬ 
pose of ascertaining precise issue.— 
Atlas Bolt & Screw Co. v. Komlns, 10 
A.2d 871, 188 Pa.Super. 474. 
Instniotioiui held erroneous 

Utah.—Shields v. Utah Light & Trac¬ 
tion Co., 105 P.2d 347, 99 Utah 307. 

d. Wash.—Settles v. Johnson, 298 P. 
690, 162 Wash. 466. 

8. Wash.—^Robixison v. Kbert, 89 P. 
2d 992, 180 Wash. 387. 

4. Ill.—^Pappas V. Peoples Gas Light 
& Coke Co., 113 N.B.2d 685, 360 
Dl»App. 641—Bales v. Pennsylvania 
R Co., 107 N3.2d 179, 847 Ill.App. 
466. 

ACiss.—^Illinois Cent. R Co. v. Gib¬ 
son, 70 So.2d 62. 

Tenn.—Glover v. Burke, 183 S.W.2d 
611, 28 TenmApp. 360. 

64 O.J. p 702 note 66. 

6. Fla.—Florida Power & Light CO. 
V. Bridgeman, 182 So. 911, 188 Fla. 
196. 

Mo.—^Lammers v. Greulich, 262 S.W. 
2d 861—Harlan v. Wabash Ry. Co., 
78 S.W.2d 749, 836 Mo. 414—Brunk 

V. Hamilton-Brown Shoe Co., 66 S. 

W. 2d 90S, 884 Mo. 617—Frost v. 
Jensen, App., 155 S.W.2d 658. 

N.D.—^HofCer v. Burd, 49 N.W.2d 282, 
78 N.D. .278. 

Or.—Nat'^ck v. Moyer, 168 P.2d 986, 
177 Or. 486. 

Tenn.—G-lover v. Burka 188 S.W.2d 
611, 28 ^emiwApp. 350. 

Utah.—Caperon v. Tuttle, 116 P.2d 
402, 100 Utah 47jei, 185. AX.]^ JJ9.9 


—Farmers' & Merchants* Sav. Bank 
V. Jensen, 232 P. 1084, 64 Utah 609. 
64 O.J. p 702 note 66. 

Xhstmotions held erroneous 
Utah.—Anderson v. Nixon, 189 P.2d 
216, 104 Utah 262—Shields v. Utah 
Light & Traction Co., 105 P.2d 347, 
99 Utah 307. 

Xnstruetions held not objectionable 
In action for damage to truck in 
collision with defendant's automobile, 
wherein defendant counterclaimed for 
personal injuries, instruction which 
read to Jury all the pleadings filed in 
cause was not objectionable on 
ground that jury was confused there¬ 
by, where Jury must have understood 
what the issues were when such in¬ 
struction was considered with other 
Instructions given.—Hancock Truck 
Lines V. Butcher, 94 N.R2d 587, 229 
Ind. 86. 

6. Fla.—OBTorida Power & Light Co. 
V. Bridgeman, 182 So. 911, 183 Fla 
195. 

Ill.—Pfaider v. Hannah. 87 N.B.2d 
796, 338 IlLApp. 440—Osinski v. 
Benson, 66 N.B.2d 665, 323 IlLApp. 
662—May v. Marty, 66 N.EI.2d 640, 
323 IlLApp. 66'6—^Kaplem v. Stevens 
Hotel Corp.', 64 N.B.2d 646, 822 Ill. 
App. 697—Wise v. Kuehne Mfg. Co., 
63 N.B.2d 711, 322 IllJLpp. 26—West 
V. Porrttt, 48 N.B.2d 199, 318 Ill. 
App. 686—^Randall Dairy Co. v. 
Pevely Dairy Co., 9 N.B.2d 667, 291 
DlJLpp. 880. 

Minn.—^Hork v^ Minneapolis St. Ry. 

C6., 258 N.W. 576, 193 Minn. 366. 
Miss.—Illinois Cent. R Co. v. Gib¬ 
son, 70 So.2d 62—Jessup v. Reyn¬ 
olds, 48 So.2d 763, 208 Miss. 50— 
Teche Lines v. Keller, 166 So. 303, 
174 Miss. 527. 

Mo.—^Adams v. City of St Joseph, 
230 S.W.2d 862, 360 Mo. 806—Pogue 
V. Rosegrant 98 S.W.2d 628. 

I Tex.—Maxwell v. Walters Petroleum 
Corp., CiVwApp., 120 S.W.2d 818. 

64 C.J. p 703 note 67. 

Duty of oourt 

(1) It is the province of the trial 
court to define the issues to the jury 
in instructions without referring the 
jury to the pleadings.—Gorens .v. 
Bonaparte, 112 N.B.2d 748, 850 Ill. 
App. 826—Bums v. StoufCer, 100 N.B. 
2d 607, 844 RLApp. 105—Hann v. 
Brooks, 73 N.B.2d 624, 831 IlLApp. 
536—Stivers v. Black & Co., 42 N.B. 
2d 349, 816 I11.APP. 88. 

(2) Ihe court In the written charge 
to the jury should itself clearly define 
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the Issues submitted to the jury, and 
should specifically state to them the 
material facts alleged, denied, and 
admitted in respect of such issues.— 
Bruner v. McCarthy, 142 P.2d 649, 
105 Utah 899, certiorari dismissed 
McCarthy v. Bruner, 65 S.Ct. 126, 
323 U.S. 673, 89 L.Bd. 547—Farmers* 
& Merchants* Sav. Bank v. Jensen, 
232 P. 1084, 64 Utah 609—Davis v. 
Heiner, 181 P. 687, 54 Utah 428— 
Pulos V. Denver & R G. R Co., 107 
P. 241, 87 Utah 288. 

Xustruotloas held improper or er¬ 
roneous 

HI.—Buehler v. White, 85 N.B.2d 208, 
237 I11A.PP. 18—^Russell v. Consoli¬ 
dated Forwarding Corp., 62 N.E.2d 
44, 327 IlLApp. 204—'May v. Mar¬ 
ty, 56 N.B.2d 640, 323 IlLApp. 656— 
Brown v. Steed, 47 N.B.2d 114, 317 
IlLApp. 641—^Bellomy v. Bruce, 25 
N.B.2d 428, 303 IlLApp. 349. 

Miss.—Gurley v. Tucker, 155 So. 189, 
170 Miss. 565. 

Mo.—Ward v. City of PortagevlUe, 
App., 106 S.W.2d 497. 

Tex.—Maxwell v. Walters Petroleum 
Corp., Civ.App., 120 S.W.2d 813— 
Coca-Cola Bottling Co. of Fort 
Worth V. Smith, Civ.App., 97 S.W. 
2d 761. 

W.Va.—^Payne v. Virginian Ry. Co., 
61 S.B.2d 614, 131 W.Va. 767. 
Xnstruetions held not impropev or 
erroneous 

Fla.—^Florida Power & Ldght Co. v. 
Bridgeman, 182 So. 911, 133 Fla. 
195. 

Ill.—Goldberg v. Capitol Freight 
Lines, 47 N.B.2d 67, 882 Dl. 283— 
Smith V. Seelbach, 84 N.B.2d 684, 
336 IlLApp. 480—Wilson v. Termi¬ 
nal R Ass'n of St. Louis, 77 N.B.2d 
429, 333 I11A.PP. 256—McManaman 
V. Johns-Manville Products Corp., 
72 N.B.2d 741, 331.IlLApp. 178, af¬ 
firmed 81 N.B.2d 137, 400 Ill. 423. 
Mo.—Cacloppo V, Kansas City Public 
Service Co., App., 234 S.W.2d 799— 
Lindenlaub v. Ozora Marble Quar¬ 
ries Co., App., 70 S.W.2d 1110. 

64 C.J. p 708 note 67 Cd]. 

7- IlL—Cooney v. Hughes, 84 N.B.2d 
566, 810 IlLApp. 871. 

Ind.—^Barger v, Barger, 48 N.B.2d 
818, 221 Ind. 530—Keeshin Motor 
Express Co. v. Glassman, 38 N.B.2d 
847, 219 Ind. 538. 

64 C.J. p 702 note 64. 

8. N.D.—Reuter v. Olson, 59 N.W.2d 
880. 

Ohio.—^Uncapher v. Baltimore & O. R. 
, Co., 188 N.E. 553, 127 Ohio St. 35L 



88 C.J.S, 


§ 347 TRIAL 

insufficient,5 and that where such instructions are 
requested, they are properly refused.^® A departure 
from these rules, it has been said, is especially 
hurtful and to be condemned, where the pleadings 
are prolix and contain important and intricate state¬ 
ments of fact,or where the pleadings are so in¬ 
volved as to make it doubtful whether the jury could 
understand the issues raised thereby,!^ or where 
the allegations are broader than the proofs.i^ It 
is error to submit allegations to the jury which 
state no part of the cause of action before the 
jury for determination and which are not in evi¬ 
dence.!^ It has been stated that the better practice 
is to define the issues to the jury without referring 
them to the pleadings,i® but that if the issues are 
defined, the fact that the jury is told of the al¬ 
legations in the pleadings is not harmful.i® 

It is sometimes permissible for the court to copy 
the pleadings in stating the issues to the jury.i*^ 


Where the issues are clearly stated in other portions 
of the instructions, it has been held not error to read 
or copy the pleadings or refer the jury to the plead- 
ings.i® So, too, the failure otherwise to state the 
issues is not improper or erroneous where the is¬ 
sues are simple and easily understood from the 
pleadings,!® or where the complaint states a com¬ 
plete cause of action,®® and the allegations of the 
petition which are incorporated into the instruc¬ 
tions are supported by some evidence;®! but it 
is held to be error where there is no evidence to 
support allegations of the petition and on reading 
them to the jury the court does not inform the jury 
of that fact®® Where the pleadings are in evi¬ 
dence®® or where the parties agree that the plead¬ 
ings shall form part of the instructions it is not 
error to incorporate them into instructions to the 
juryM A reference to the pleadings which is in¬ 
cidental or surplusage,®® or an instruction which 
refers the jury to the pleadings for a narration of 


Tenn.—^Little River Ry. Co. v. Dot- 
son, 11 Tenn.App. 538. 

S. Ohio.—Souder v. HAssenfeldt, 194 
NJE, 47, 48 Ohio App. 877. 

Charffe Should deflne iMmas 
The chAr^re to the Jury should 
clearly define Issues and mere read- 
in^r of pleadings la InsufELcient.—Sou¬ 
der V. Hassenf eldt, supra. 

10. Ala.—Southern Ry. Co. v. Milan, 
199 So. 711, 240 Ala. 338. 

W.Va.—^Frampton v. Consolidated 
Bus Lines, 62 S.m2d 126, 134 W.Va 
816. 

64 C.J. p 703 note 68. 

Xiurtmotions held properly refused 

U.S.—Gadmoski v. Pitney, D.C.Fa, 
59 F.Supp. 641. 

Ala—^Inter-Ocean Ceus. Co. v. Ander¬ 
son. 17 So.2d 766. 246 Ala 534. 
BL—Stivers v. Black & Co., 4a N.l!.2d 
849, 315 I11A.PP. 38. 

Mo.—Jacobson v. Graham Ship-By- 
Truck Co., App., 61 S.W.2d 401. 

Or.—Mackle v. McGraw, 191 P.2d 
403, 183 Or. 204. 

W.Va—^Frampton v. Consolidated 
Bus Lines. 62 SJBl2d 126, 184 W.Va 
815. 

Burtruotioiis erroheonsly refused 
W.Va—^Frampton v. Consolidated 

Bus Lines, supra 

Befusal to read intervenor’s plead¬ 
ing h^ not error 

In personal injury action, denial of 
defendant’s request that Intervenor 
insurer's pleadings, excluding any 
reference to settlement with plaintiff, 
be read to Jury was not error.—^Tork 
Transport Co. v. Moreland, Tez.Civ. 
App., 224 S.W.2d 899. 

11- N. J.—^Portley v. Hudson & M. R. 
Co., 168 A, 184, 111 N.J.Law 204. 
affirmed, 172 A. 384, 118 K.J.Iiaw 

13. 


Tenn.—Corpus guris cited in Glover 

V. Burke, 133 S.W.2d 611, 23 Tenn. 
App. 350. 

64 C.J. p 704 note 69. 

12. N.J.—^Portley v. Hudson & M. 
R. Co., 168 A. 184, 111 N.J.Law 204, 
affirmed 172 A. 884, 113 N.J.Law 
13. 

64 C.J. p 704 note 70. 

13. Neb.—^Franks v. Jirdon, 20 N.W. 
2d 597, 146 Neb. 685—McClelland v. 
Interstate Transit Lines, 296 N.W. 
757, 139 Neb. 146—^Hutchinson v. 
Western Bridge & Construction Co., 
160 N.W. 193, 97 Neb. 439. 

N.J.—Portley v. Hudson & M. R. Co., 
168 A. 184, 111 N.J.Law 204, af¬ 
firmed 172 A. 384, 113 N.XLaw 18. 
64 C.J. p 704 note 71. 

14. Conn.—^Boiselle v. Rogoff, 13 A. 
2d 763, 126 Conn. 635. 

15. Bl.—^Bales v. Pennsylvania R. 
Co., 107 N.E.2d 179, 347 IlLApp. 466 
—Lotspiech V. Continental Blinois 
Nat, Bank & Trust Co. of Chicago, 
45 N.R2d 530, 316 Bl.App. 482. 

16. Bl.—^Lotspiech v. Continental Il¬ 
linois Nat Bank & Trust Co. of 
Chicago, supra. 

17. Iowa—'Lange v. Bedell, 212 N. 

W. 364, 203 Iowa 1194. 

64 C.J. P 702 note 58. 

18. Bl.—^Bums V. Stouffer, 100 NJBS. 
2d 607, 344 IlLApp. 106—Hann v. 
Brooks, 73 N.E.2d 624, 381 IlLApp. 
585—Wise v. Kuehne Mfg. Co., 53 
N.B.2d 711, 822 BLApp. 26. 

N.J.—^Portley v. Hudson & M. R. Co., 
168 A. 184, 111 N.XLaw 204, af¬ 
firmed 172 A. 384,JL18 N.J.Law 13. 
64 C.J. p 704 note 72. 

16. Iowa—^Davidson v. Vast, 10 N. 
W.2d 12, 283 Iowa 534—Slmanek v. 
Behel, 7 N.W.2d 792, 232 Iowa 1150 
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—Reed v. Pape, 284 N.W. 106, 226 
Iowa 170. 

Kan.—Kelly v. Meyer, 134 P,2d 658, 
156 Kan. 429—^Lewis v. Montgom¬ 
ery Ward & Co., 62 P.2d 875, 144 
Kan. 666—^Balono v. Nafziger, 21 
P.2d 896,137 Kan. 518. 

64 C.J. p 704 note 73. 

Sfteading ghrt of alleged cause of ac¬ 
tion. 

A trial Judge may read the gist of 
a party's alleged cause of action to 
the Jury where neither the pleadings 
nor the Issues are of an Involved 
character but are rather simple and 
nothing in such charge can be mis¬ 
understood by the Jury.—^Portley v. 
Hudson & M. R. Co., 168 A. 184, 111 
N.J.Law 204, affirmed 172 A. 384, 113 
N.J.Law 18. 

Xnstruotioiis held not exroneoiis 
Iowa.—Comfort v. Valley Inv. Co., 5 
N.W.2d. 180, 282 Iowa 87—Kinney 
V. Cady, 4 N.W.2d 226, 232 Iowa 
408—Hoegh v. See, 246 N.W. 787, 
215 Iowa 733. 

2Xk Bl.—Rigdon V. Crosby, 66 N.B. 
2d 190, 328 Bl.App. 399. 

21. Kan.—Balono v. Nafziger, 21 P. 
2d 896, i87 Kan. 513. 

22. Iow€u—Miller v. Mutual Fire & 
Tornado Ass’n of Cedar Rapids, 269 
N.W. 572, 219 Iowa 689. 

23. Bl.—Janovicz v. Schiesher, 113 
N.EI2d 77, 350 BLApp. 499. 

Mo.—^Frost V. Jensen, App., 165 S.W. 
2d 553. 

24. Iowa.—Dean v. Carpenter, 111 
N.W. 815, 134 Iowa 275. 

64 C.J. P 704 note 74. 

*25. Mo.—Sitts V. Daniel, App., 284 
I S.W. 867. 

’64aJ.p ZOAnoteTS. 
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the facts therein contained,or which explains the 1 
nature of the pleadings, so that the jury may deter¬ 
mine whether the allegations were supported by 
proof,^^ or a reference which is not to determine 
any issue in the case but merely for the purpose 
of identif 3 dng a matter about which an issue has 
been raised,^® has been held not erroneous. 

While the entire pleadings should not be copied 
or read into the instructions, it has been held that 
the trial court may2® or should®® inform the jury 
of the issues raised by the pleadings by summariz¬ 
ing, explaining,®! or paraphrasing the pleadings 
clearly and succinctly,®® without repetition or undue 
emphasis,®® where there is evidence tending to sup¬ 
port the allegations summarized,®^ rather than by 
embodying allegations of the complaint in instruc¬ 
tions ;®® and it has also been held that whether 
a pleading is to be read in full to the jury or 
sumtnarized by the court is a matter that is within 
the discretion of the trial judge.®® Where the trial 
judge fairly summarizes the averments of a plead- 
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Ing, failure thereafter to read or state to the jury 
details of the part/s version of facts in issue as 
set out in the pleading is not error.®^ 

Reference to ad damnum. A reference to the 
amoimt of damages claimed in the declaration, 
clearly for the purpose of limiting the amount of 
damages which the jury may award, is not erroneous 
as calling the attention of the jury to that par¬ 
ticular sum.®® In determining whether a jury was 
misled by a reference in the instructions to the ad 
damnum, the amount of the verdict will be con¬ 
sidered.®® 

§ 348. Evidence and Matters of Fact Gener¬ 
ally 

Instructions relating to evidence and matters of fact 
must be correct, impartial, and not too broad or mis¬ 
leading. 

Instructions relating to evidence and matters of 
fact must correctly state the law,^® and, in addition. 


26. Iowa.—Marion v. Chicago, etc., 
R. Co., 21 N.W. 86, 64 Iowa 568. 

Ran.—Childers v. Tobin, 206 P. 876, 
111 Kan. 347. 

27. Okl.—Shawnee-Tecumseh Trac¬ 
tion Co. V. Newcome, 168 P. 1193, 
59 OkL 271. 

28. Mo.—Holstein v. Schmidt, 61 S. 
W.Sd 264, 227 Mo.App. 1200—^Baker 
V. Lyell, 242 S.W. 703. 210 Mo.App. 
230. 

64 ajr. p 703 note 67 [b]. 

29. Neb.—STvans v. First Nat. Bank 
of Falrbury, 297 N.W. 164, 138 
Neb. 727. 

N.D,—Peterson v. Bober, 66 N.W.2d 
331. 

Okl.—^Hartman v. Bunn, 95 P.2d 897, 
186 Okl. 0. 

Synoptio stleutediLeiLte 
Where pleadings set out simple 
statement of cause of action and der 
fense thereto In concise language 
without repetition, and evidence 
tends to support those facts, there 
is no harm in embodying a s 3 mopsis 
of statements from pleadings In an 
instruction.—^Merritt v. Ash Grove 
Lime & Portland Cement Co., 285 N. 
W. 97, 136 Neb. 62. 

Bistniotions IkM not Improper or 
erroneous 

Ga.—^ReaJl Estate Loan Co. v. Bell, 
172 S.E. 682, 48 Ga.ApiK 179. 
Iowa.—Smith v. John ECancock Mut. 
Life Ins. Co., 3 N.W.2d 638, 231 
Iowa 1202. 

Neb.—Tate v. Barry, 13 N.W.2d 879, 
144 Neb, 517. 

N.J.—^Brooks v. Great American In- 
dem. Co., 192 A. 86, 15 N.J.Misc. 
420, affirmed 196 A. 739, 119 N.J. 
Law 427. 


30. Ill.—Signa v. Allurl, 113 N.E.2d 
476, 361 IlLApp. 11. 

Iowa.—^Mitchell v. Burgher, 249 N. 

W. 367, 216 Iowa 869. 

Desirable but not vital 
In trial of personal injury case, it 
is desirable that summary of issues 
made by pleadings should be suc¬ 
cinctly given to jury but it is not vi¬ 
tal to a proper trial of the case that 
such be done.—^Magill v. George, 117 
N.E.2d 667, 1 Ill.App.2d 222. 

Charges in complaint 
If instruction refers generally to 
charges, in complaint, such che^ges 
must be summarized in the instruc¬ 
tion.—^Magill V. George, supra. 

31. Tenn.—Jones v. Noel, 204 S.W.2d 
336, 30 Tenn.App. 184. 

32. Iowa.—^Bonnett V. Oertwig, 14 N. 
W.2d 739, 234 Iowa 864—Smith v. 
Pine, 12 N.W.2d 236, 234 Iowa 256. 

33. lU.—Slgna ▼. AUwi, 113 K.B.2a 

476, 361 lUApp, 11. I 

34. Neb.—Snyder v. Farmers Irr. 
Dist., 61 N.W.2d 657, 167 Neb. 771 
—Remmenga v. Selk, 42 N.W.2d 
186, 162 Neb. 625—Nama v. Shada, 
34 N,W.2d 660, 150 Neb. 362—Tate 
V. Berry, 13 N.W.2d 879, 144 Neb. 
617—^Evans v. B^rst Nat. Bank of 
Pairbury, 297 N.W. 164, 138 Neb. 
727—^Merritt v. Ash Grove Lime & 

' Portland Cement Co., 286 N.W. 27, 
136 Neb. 52. 

Dnsupported statements 

Instructions which set out a' sum¬ 
mary of the pleadings in an abridged 
form should not set out from the an¬ 
swer any statement that is not sup¬ 
ported by the evidence.—Allen v. 
Clark, 28 N.W.2d 439, 148 Neb. 627. 
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35. HI.—Signa v. Alluri, 113 N.B.2d 
476, 351 ni.App. 11. 

36. Cal.—Alder v. Brudis, 182 P.2d 
195, 30 Cal.2d 372. 

37. Qa—^Pollard v. Gorman, 182 S. 

E. 678, 52 GaAupp. 127. 

38. U.S.—Chesapeake, etc., R. Co. v. 
Carnahan, Va, 36 S.Ct 694, 241 U. 
S. 241, 60 L.Ed. 979. 

17 C.J. p 1069 note 50. 

39. Ga—Chattanooga etc., R. Co. v. 
Owen, 16 S.E. 853, 90 Ga 266. 

17 C.J. p 1069 note 66. 

40. Conn.—Schiavo v. Cozzolino, 67 
A.2d 723, 134 Conn. 388, 3 A.L.B.2d 
214. 

Md.—^Peinglos v. VVeiner, 28 A-2d 677, 
181 Md. 38. 

26 C.J. p 665 note 77—38 C.J. p 141 
note 45—64 C.J. p 706 note 82. 
Xustruotlons held proper or not er¬ 
roneous 

U.S.—Shane v. Commercial Cas. Ins. 
Co., B.C.Pa, 48 F.Supp. 161, af¬ 
firmed, C.C.A, Shane v. Barger, 132 

F. 2d 644. 

Cal.—Shiffiette v. Walkup Drayage & 
Warehouse Co., 160 P.2d 996, 74 Cal. 
App.2d 903—Bodd v. Postal Tele¬ 
graph-Cable Co., 30 P.2d 81, 137 Cal. 
App. 237. 

Conn.—Schiavo v. Cozzolino, 67 A2d 
723, 134 Conn. 388, 3 A.L.R.2d 214 
—^Ingeneri v. Makris, 87 A.2d 865, 
131 Conn. 77. 

Del.—Harlan & Hollingsworth Corp. 

V. McBride, 69 A2d 9, 6 Terry 86. 
Ga—Morton v. Wallace; 171 S.E. 720, 
177 Ga 866—^American Fidelity & 
Cas.' Co. V. Farmer, 48 S.E.2d 122, 
77 GaApp. 166—^Life & Casualty 
Ins. Co. of Tenn. v. Gartrell, 39 S. 
E.2d 437, 74 GaApp. 204, 
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instructions relating to evidence must be impartial, 
and not too broad42 or misleading.^S Xhe court 
may state what the evidence is,^^ and may instruct 
the jury by what rules they are to be governed in 
considering the evidence and arriving at a verdict, 
and give them proper precautions with respect there¬ 
to.^® The instructions should require that all es¬ 
sential facts be established by the evidence^® and 
should advise the jury in plain and clear language as 
to the facts they must find to justify a verdict 
but it is not necessary that the instructions deal 
separately with particular portions or fragments of 
the evidence^® or discuss the evidence in connection 
with legal propositions applicable thereto.'*^ 

Where evidence is admitted for a specific purpose 
the court should properly limit the jury’s considera¬ 
tion of it to that purpose^o and an instruction au* 
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thorizing the jury to consider it for other purposes 
is erroneous.®! On the other hand, instructions 
limiting the jury to a consideration of evidence to 
determine one question when it is material to deter¬ 
mine other questions®^ and instructions which tend 
imduly to limit the jury in its consideration of the 
evidence®* have been held erroneous. 

§ 349. -Statement or Summarizing Facts 

or Evidence 

While In some Jurisdictions, the minuteness with 
which a trial Judge, In his charge to the Jury, shall re¬ 
capitulate the evidence Is largely within his discretion, 
in others, the extent to which a Judge may review and 
state the evidence Is controlled by statute. 

The minuteness with which a trial judge, in his 
charge to the jury, shall recapitulate the evidence, 
is largely within his discretion,®^ and depends in 


DL—WaJl V. Greene. 62 N.B.2d 208, 
821 IU.APP. 161. 

Iowa.—Ceretti v. I>e8 Moines Ry. Co., 
293 N.W. 45. 228 Iowa 648. 

Mo.—Taylor v. Taylor, 232 S.W.2d 
882, 860 Mo. 994—Counts v. Thomp¬ 
son, 222 S.W.2d 487, 859 Mo. 485— 
filneezle v. Scott County Milling 
Co.. App., 118 S.W.2d 817. 

Keb.—^Mackechnie v. Lyders, 279 K. 

W. 828, 134 Neb. 682. 

N.J.—Peter W. Kero. Inc. v. Termi¬ 
nal Const. Corp., 78 A.2d 814, 6 K. 
X 861. 

Pa.—Paustenbaugrli v. Ward Baking 
Co., 97 A2d 816, 874 Pa. 418— 
Wainsteln v. Banltable Life Assur. 
Soa, 178 A 502, 818 Pa 428—Klst- 
ler V. Kalamaros, ComJPL, 18 Wash. 
Co. 96. 

Tex.—Anderson v. Brawley, 86 S.W. 
2d 41, 126 Tex. 182. 

Wash.—Atkins v. Churchill, 194 P.2d 
864, 80 Wash.2d 869. 

64 C.X p 705 note 82 [a]. 

Xnstxuotloiui held sdnoneous or prop^. 
srly refused 

IT.S.—I>owell, Inc., v. JTowers, C.C.A 
La, 166 F.2d 214. 2 AL.R.2d 442, 
certiorari denied 68 S.Ct. 1346, 334 

U. S. 882. 92 L.Bd. 1759. 

Ga—Fletcher v. Gillespie, 40 SJS1.2d 
45, 201 Ga 877. 

Idaho.—Auslch v. Frank, 222 P.2d 
1073, 70 Idaho 494. 

m.— Krawitz v. Levinstein, 62 K.112d 
60, 320 IlLAp-p. 618—Kozakiewlcz 

V. Hammann, 278 IlLApp. 509. 

Mo.—Ross V. Pendergast, 182 S.W.2d 
807, 868 Mo. 300—McAnarney y. 
Commonwealth Loan Co., App., 208 
S.W.2d 480—White v. Kansas City 
Public Service Co., 193 S.W.2d 60, 
280 MoApp. 571—Hilton v. Mudd, 
App., 174 S.W.2d 81—Nagel v. 
Thompson, 170 S.W.2d 416, 287 Mo. 
App. 1061—Ward v. City of Port- 
agevUle, App., 106 S.W.2d 497. 
N.T.—Underhill v. Slutzky. 22 N.T.S. 
2d 997, 260 App.Dlv. 882, 


N.C.—Broadhurst v. Blythe Bros. Co., 
17 S.R2d 646. 220 N.C. 464. 

Ohia—^Kercher v. City of Conneaut, 
65 N.E.2d 272, 76 Ohio App. 491. 

R. L—Ash V. Isaacson, 195 A 700, 59 
R.I. 407. 

Tenn.—^Louisville ds N. R. Ca v, 
Rvlns, 18 Tenn.App. 57. 

64 C.J. p 705 note 82 [b]. 

Kemarks in denying motloa for aoii- 
sult 

Remarks by the judge in overruling 
a motion for nonsuit are not charges 
to the Jury within the constitutional 
prohibition against chargring the jxiry 
on the facta 

Del.—^MacFeat v. Philadelphia, eta, 
R. Co., 69 A 744, 22 Del. 518. 

S. C.—Cave v. Anderson, 27 S.B; 698, 
60 S.O. 298. 

Wash.—Patchen v, Parke, eta, Mach. 
Cb.. 88 P. 976, 6 Wash. 486—Blue 
V. McCabe, 81 F. 481, 5 Wash. 126. 

41. Md.—Flenglos v. Wiener, 28 A 
2d 577, 181 Md. 88. 

42. Ind.—^Kokomo Brass Works v. 

Doran, 105 N.21 167, 59 IndApp. 
583. . 

■Kan.—Delgamo v. Middle West Port¬ 
land Cement Co., 145 P. 828, 83 
Kan. 654. 

43. Ala—Varnon v. Nabors, 66 So. 
598, 189 Ala 464. 

64 C.X p 706 note 84. 

Ihstmotloiui haU proper or not snls- 
leading 

Qa—Southeastern Greyhound Lines 
V. Blsher, 34 SJ5:.2d 906, 72 GaApp. 
717—Powell V. Jarrell, 16 S.E.2d 
198, 65 GaApp. 453. 

N.Jw—Wadell v. Public Service Co¬ 
ordinated Transport, 66 A2d 766, 
8 N.J.Super. 132. 

64 C.J. p 705 note 84 [b]. 

4A Mass.—Gray v. Standard Life, 
etc., Ins. Cd., 49 N.11 921, 170 Mass. 
568. 

.45- U.S.—Melly Cb. y, London, etc,. 


Fire Ins. Co., CCPa, 142 F. 873, 
affirmed 148 F. 683, 79 C.C.A 464. 

83 C.J. p 141 note 47. 

4A m. —Howe V. Chicago City Ry. 

Co., 170 IlLApp. 208. 

Mo.—Croce v. London & Lancashire 
Fire Ins. Co., Limited, of London, 
England, App., 260 S.W. 760. 

47. Mo.—^Lewis v. Illinois Cent R. 
Co., 50 S.W.2d 122. 

W.Va—First Nat Bank v. Croy, 150 
S.B. 904, 108 W.Va 342, 

46. U.S.—New England Trust Co. v. 
Farr, C.C.AMass., 57 F.2d 103, cer¬ 
tiorari denied 53 S.Ct 14, 287 U.S. 
612, 77 L.Ed. 582. 

64 C.J. p 705 note 87. 

46. Wis.—Jones v. Monson, 119 N. 
W. 179, 187 Wis. 478, 129 Am.S.R 
1082. 

60. Wis.—Jirachek v. Milwaukee 
Electric Ry. & Light Co., 121 N.W. 
826. 189 Wis. 606, 131 Am.S.R. 1070. 
64 C.J. p 705 note 89. 
lustraotioa held not erroneous 
Ky.—Ball V. Osborne’s Adm’r, 226 S. 

W.2d 789, 812 Ky. 163. 

Counsel Should reguest such limita¬ 
tion 

Ind.—^Huntington Post No. 7, the 
American Legion, Dept of Ind. v. 
Arnold, 109 N.E.2d 98, 128 Ind.App. 
160. 

5L Iowa—^Lundvick v. Westchester 
Fire Ins. Co., 104 N.W. 429, 128 
Iowa 876. 

64 O.J. p 766 note 90. 

62. Mo.—McDonough v. Freund, 
App., 89 S.W.2d 818. 

64 C.J. p 706 note 91. 

63. Iowa—Strasberger v. Farmers* 
Elevator Co., 167 N.W. 184, 184 
Iowa 66. 

Mass.—Ferris V. Ray Taxi Service 
Co., 156 N.E. 538, 259 Mass. 40L 
54. Conn.—Tappan v. Knox, 162 A 
7, 115 Conn, 508. 

64 C,X P 706 note 94. 
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great measure on the circumstances of each par¬ 
ticular case.56 On the other hand, in some jurisdic¬ 
tions the extent to which a judge may review and 
state the evidence is controlled by statute,®® The 
judge is not bound to recapitulate all the evidence 
in his charge to the jury,®7 or even any considerable 
portion thereof.®® Although it has been held error 
to recite in a charge certain facts and omit others 
bearing on the same point®® it has also been held 
that the judge need not state all the evidence on 
a particular point,®® or enumerate the number of 
witnesses arrayed on the two sides against each 
other®^ and there is no obligation to state one 
fact rather than another.®® 

The court need not sum up all the evidence in one 
instruction®® and may refer the jury to all the 
facts and evidence in the case.®^ A statement 
of the substance of the evidence is sufficient,®® but 
the court should not summarize the evidence as 
viewed from the conflicting viewpoints of the ad¬ 
versaries.®® It is enough if it gives to the jury 
a general review of the evidence on the one side 
and the other which fairly and adequately presents 
the course of the respective contentions of the par¬ 
ties, with enough reference to the items of evidence 
to assist the jury in recalling it as a substantial 


TRIAL § 349 

whole and to appreciate its bearings.®^ It is error 
for the judge in his charge to marshal evidence ad¬ 
mitted for a special purpose along with other evi¬ 
dence in the case,®® or to state that it is competent 
for a purpose for which it is incompetent, as con¬ 
sidered supra § 348. 

Only ultimate facts should be stated®® and it is 
not necessary to take the witnesses one by one, and 
give the words of each separately;*^® but the judge 
may, and probably should, state to the jury the 
various questions of fact arising out of the testi¬ 
mony, together with the evidence bearing on such 
questions, in its natural and proper order, without 
regard to the order in which it was detailed by the 
witnesses from the stand.*^! The trial judge when 
reviewing evidence should not lightly pass over 
the testimony of a disinterested witness going to 
the very vitals of the case, but should quote it with 
reasonable accuracy.'^^ it has been held not error 
for the judge to read notes of testimony to the 
jury where he clearly instructed -that they were 
not to be bound by his recollection, but must decide 
the case on their own recollection.^® The state¬ 
ment should be fair and impartial^** and contro¬ 
verted matters of fact, when referred to by the 
court, should be stated hypothetically.^® The diarge 


65. XJ.S.—Order of United Commer¬ 
cial Travelers of America v. Nich¬ 
olson, C.C.A.N.T., 9 P.2d 7. 

17 C.J. p 1064 note 96. 

66. Md.—Larkin v. Smith, S7 A.2d 
340, 188 Md. 274. 

N.C.—Ellis V. Wellons, 29 S.B.2d 884, 
224 N.C. 269. 

Snhstantial oompliaaoo with statute 
regnired 

Statute requiringr Judsre in srivinsr 
ch^sre to state evidence given must 
be substantially complied with.— 
Smith V. Ejappas, 16 S.E.2d 375, 219 
N.C. 860. 

67. Conn.—Middletown Trust Co, v. 
Armour & Co., 191 A. 682, 122 Conn. 
615. 

N.H.—(Dane v. MacQresror, 52 A.2d 
290, 94 N.H. 294. 

64 C.J. p 706 note 96. 

7aUnxe to review evidenoe lu detail 
held not erroneous 

Conn.—Corriveau v. Associated Real¬ 
ty Corp., 188 A. 436, 122 Conn. 253. 
Fa—Mestel Broa Corp. v. Zimmer¬ 
man, Com.Pl., 23 Erie Co. 46. 
partial redtai held not erroneous 
N.J.—^Montgomery v. Scott, 169 A. 
849, 112 N.J.Law 192. 

6a Fa—Melvin v. Melvin, 18 A. 920, 
180 Pa 6. 

64 C.J. p 706 note 97. 

69. Neb.—PUklns v. Etons, 126 N.W, 
864, 87 Neb. 7. 


60. Cona—^Tappan v. Enox, 162 A. 
7,116 Conn 608. 

Failure to detail facts oouoeming 
issue was not erroneous and plaintifiC 
need not set out all substantive facts 
which entitle him to recover.—Ash- 
enford v. L. Yukon & Sons Produce 
Co., 172 S.W.2d 881, 237 MoJLpp. 1241. 

61. Pa—Donnelly v. Buffalo & Lake 
BHe Traction Co., 40 FaSuper. 110. 

62. Mass.—Jones v. Boston & N. St. 
Ry., 98 N.E. 606, 211 Mass. 662. 

64 C.X p 706 note 2. 
ea Iowa—Hwson v. City of Ana- 
mosa 168 N.W. 691, 177 Iowa 101. 

64. Pa—Welker v. Hazen, 98 A. 178, 
247 Pa 122. 

65. N.C.—Ball-Thrash Co. v. McCor¬ 
mick, 90 S.E. 916, 172 N.C. 677. 

6a Or.—(De War v. First Nat. Bank, 
171 P. 1106, 88 Or. 641. 

67. N.C.—Hancock v. Wilson, 189 S. 

EL 631, 211 N.C. 129. 

64 C.J. p 706 note 7. 

ea N.C.—Westfeldt v. Adams, 47 S. 
E. 816, 136 N.C. 691. 

69. Mo.—Smith v. Greer, 267 S.W. 
829, 216 Mo.App. 165, certiorari 
quashed 274 S.W. 878, 308 Mo. 578. 

7a Mass.—^Maynard v. Tyler, 46 N. 

E. 418,168 Mass. 107. 

64 C. J. p 706 note 11. 

Ctourt Is not bound to repeat tes- 
timony verbat^ but xpust merely 
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give a summation sufficiently com¬ 
prehensive to present every substan¬ 
tial and essential feature of the casa 
—Steelman v. Benfield, 46 S.E:2d 829. 
228 N.C. 661—64 aj. p 706 note 11 
ta]. 

Snty of oonns^ 

When stateinent by court ot the 
evidence in condensed form does not 
correctly reflect testimony of wit¬ 
nesses in any particular respect, 
counsel must call attention thereto 
and request a correction.—Piedmont 
Supply Co. y. Rozzell, 70 S.E12d 677, 
235 N.C. 631—Steelman v. Benfleld, 46 
S.E.2d 829, 228 N.C. 661. 
xnstruotion held erronoons 
N.C.—Piedmont Supply Co. v. Rozzell, 
70 S.E.2d 677, 235 N.C 631. 

Tlr S.C.—Hiott v. Pierson, 14 S.B. 

863, 36 S.C. 611. 

64 C.J. p 706 note 12. 

72r Pa.—Sears v. Birbeck, 184 A- 
6. 821 Pa. 375. 

73. Pa.—Knickerbocker Ice Co. v. 
Pennsylvania R Co., 97 A. 1051, 263 
Fa. 64. 

74. U.S.—Sperber v. Connecticut 
Mut Life Ins. Co., aC.A.Mo., 140 
F.2d 2, certiorari denied 64 S.Ct 
939, 821 U.S. 798, 88 L.Ed. 1087. 

64 CJ. P 707 note 14. 

76- Mo.—Crites v. .Bollinger, APP.» 
238 S.W.2d 26—Brlnkmann Realty 
Co. V. Deideschelmefi App., 201 S. 
W^d 698.. , 
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§§ 349-350 TRIAL 

must not be inaccurate on matters of substance,*^® 
and, for reasons which are perfectly obvious, it must 
not omit or slur over the strong points on either 
sideJ*^ Where there is evidence on a point, it is 
not error to refuse an instruction that there is no 
evidence to prove it.*^® 

§ 350. - Directing Verdict if Jury Believe 

Evidence 

An Instruction directing a verdict if the Jury believe 


the evidence must be In correct form and must not be 
confusing or misleading. 

An instruction directing a verdict if the jury 
believe the evidence must be in correct formas and 
must not be confusing or misleading,®® and in some 
jurisdictions charges directing a verdict for either 
plaintiff or defendant and conditioned on the jur 3 r's 
belief of the evidence have been held bad in form®! 
and to be properly refused®® although the giving of 


Wash.—^N'icolle v. United Auto 

Transp. Co., 244 P. 127. 138 Wash. 
48. 

V6. U.S.—Sperber v. Connecticut 

Mut Life Ins. Co., C.A.Mo., 140 F. 
2d 2, certiorari denied 64 S.Ct. 939, 
321 U.S. 798, 88 L.Bd. 1087. 

<64 C.J. p 707 note 16. 

IhstmottoiL held etroneoiis 

Ill.—^Rasmussen v. Wiley, 39 ]Sr.£].2d 
57, 312 HLApp. 404. 

d4 CJ. p 707 note 16 [a]. 

77. Pa.—^Borham v. Davis, 23 A. 160, 
146 Pa. 72. 

64 C.J. p 707 note 17. 

78. Md.—^EYehkil v. Hasan, 125 A. 

909, 146 94. 

79. CaL—Miller v. Lee. 159 P.2d 190, 
66 Cal.App.2d 778. 

Ill.—Gk)odwin v. Lamb, 101 N.B.2d 
207, 344 IlLAppw 449—West v. Por- 
ritt, 53 N.m2d iS. 321 IlLApp. 312 
—Schmidt v. Anderson, 21 N.F.2d 
825, 301 X11A.PP. 28. 

Ky.—^Kentucky Home Mut. Life Ins. 
Co. V. Watts, 183 S.W.2d 499, 298 
Ky. 471—City of Jackson v. Had- 
dix, 133 S.W.2d 647, 280 Ky. 436. 

N.a—Morris v. Tate, 61 S.E.2d 892, 
230 N.C. 29. 

64 aj. p 707 note 20. 

znstxuotloiLS held not erroneons or 
properly granted 

Ala.—Atlantic Coast Line B. Co. v. 
Flowers, 3 So.2d 21, 241 Ala. 446. 

CaL—Terry v. Sickles, 13 Cal. 427. 

Conn.—Simon v. Nelson, 170 A. 796, 
118 Conn. 154. 

Ca.—Story v. Howell, 70 S.B.2d 29, 
85 Gra.App. 661—Barwick v. Wal¬ 
den, 32 S.£1.2d 401, 71 Ga.App. 824. 

ni.—4^1dberg v. Capitol Freight 
Lines, 47 N.RJd 67. 382 HI. 283— 
Wheeler y. Budek, 65 N.E.2d 611, 
328 IlLApp. 288, reversed on other 

. grounds 74 N.E.2d 601, 397 Ill. 438, 
4 A.L.B.2d U8. 

Mo.—^Lindsay v. Evans, App., 174 S. 
W.2d 390—Witte v. Smith, App.,, 
162 S.W.2d 604. 

Mont—^Pierce v. Safeway Stores, 20 
P.2d 263, 98 Mont 560. 

N.C.—Peoples Bank & Trust Co. v. 
Fidelity & Cas. Co. of N. Y., 67 S. 
E.2d 809, 231 N.C. 510, 15 A.L.B.2d 
996—State ex rel. Roberts v. Mc- 
Devltt 57 S.B.2d 655, 231 N.C. 458 
—Jones V. Waldroup, 7 S.E2d 366, 


217 N.a 178—Moore v. Liambeth, 
176 S.E. 714, 207 N.C. 23—Bruns¬ 
wick County V. North Carolina 
Bank & Trust Co., 173 S.E. 327, 206 
N.C. 127. 

Tenn.—^Louisville & N. B. COw v. Had¬ 
ley, 11 Tenn.App. 642. 

Va.—Sheckler v. Anderson, 29 S.E.2d 
867. 182 Va. 701—Williams v. 

Greene, 26 S.E.2d 89, 181 Va. 707. 

IhBtmotions held erroneonB or prop, 
erly refosed 

Ala.—^Mobile City Lines v. Orr, 45 
So.2d 766, 253 Ala. 528—Christian 
Benevolent Burial Ass'n v. Huff. 1 
So.2d 890, 241 Ala. 119—Sovereign 
Camp, W. O. W.. v. McLaughlin, 
193 So. 739, 239 Ala» 66—Sovereign 
Camp, W. O. W., v. Barton, 186 So. 
126, 237 Ala. 120—Emergency Aid 
Ins. Co. V. Plummer, 49 So.2d 680, 
35 Ala.App. 520. 

Ill.—.Williams v. Mhtlin, 66 N.E.2d 
719, 328 HLApp. 646—Hogg v. Fan¬ 
nie May Candy Shops, 53 N.B.2d 
494, 821 IlLApp. 640. 

Ky.—^Louisville & N. R. Co. v. Vin¬ 
son, 223 S.W.2d 89, 310 Ky. 854— 
Warfield Natural Gas Co. v. 
Wright 54 S.W.2d 666. 246 Ky. 208. 

Me.—^Albert v. Maine Bonding & Cas¬ 
ualty Co., 64 A.2d 27. 144 Me. 20. 

Miss.—Owen v. Sumrall, 36 So.2d 
800, 204 Miss. 15. 

Mo.—^Felts V. Spesia^ App., 61 S.W.2d 
402. 

N.T.-^acohs v. Gelh. 62 N.T.S.2d 
782, 271 App,Div. 101. 

N.C.—Home Finance Co. of George¬ 
town V. O’Daniel, 74 S.E.2d 717, 237 
N.C. 286—^Atlantic Coast Line B. 
Co. V. Thrower, 6 S.B.2d 899, 217 
N.C. 77. 

Okl.—Clanton v. Chrlsman, 51 P.2d 
748, 174 Okl. 426. 

64 C.J. p 707 note 20 [dj. 

Befosal to charge held erroneotu 

U.S.—U. S. Potash CO. v. McNutt C. 
C.A.N.M., 70 F.2d 126, costs taxed 
70 F.2d 1003. 

Ky.—^Pope-Cawood Lumber & Sup¬ 
ply Co. V. Dean, 198 S.W.2d 227, 803 
Ky. 537. 

Miss.—^Robinson v. Colotta, 26 So.2d 
66, 199 Miss. 800. 

General affirmative bharge not re- 
ftued becawM of error in form 

Al€u—Atlantic Coast Line R. Co. v. 
Flowers, 8 So.2d 21, 241 Ala, 446. 
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Party held entitled to Instmotion 
N.C.—Stone v. Gulon, 23 S.E.2d 907, 
222 N.C. 548. 

Instruction held defective 
N.C.—Yost V. Hall, 64 S.B.2d 664, 283 
N.C. 463. 

Instruction held not peremptory 
Al€u—Owen v. State ex rel. Bailee, 
200 So. 412, 240 Ala. 582. 

Charge not egnivalent to directed ver¬ 
dict 

A charge hypothesized on Jury’s 
belief of evidence, with no peremp¬ 
tory instructions otherwise, is not 
equivalent to directed verdict.—^At¬ 
lantic Coast Line R. Co. v. Flowers, 
3 So.2d 21, 241 Ala. 446. 

Buie held not to apply 
The rule that charge to return ver¬ 
dict for defendant if Jury believes 
the evidence can be refused for the 
sole reason that charge is not in 
proper form is Inapplicable where 
there Is only one count in complaint 
—Railway Exp. Agency v. Bums, 52 
So.2d 177, 255 Ala. 557. 

80. Ala.—^Aircraft Sales & Service 

V. Braznlett 49 So.2d 144, 254 Ala 
588—Alabama Power Co. v. Emens, 
153 So. 729, 228 Ala. 466. 

Md.—State, for Use of Whitaker, v. 

Greaves, 62 A.2d 630, 191 Md. 712. 
Mo.—^Blunk V. Snider, App., 129 S. 

W. 2d 1075, opinion quashed on. oth¬ 
er grounds State ex rel. Snider v. 
Shain, 137 S.W.2d 527, 345 Mo. 
950. 

64 C.J. p 707 note 21. 
mstmctton hel^ not 
Mo.—^Brown v. Alton R. Co., 151 S. 
W.2d 727, 236 Mo.Ai>p. 26. 

81. Ala.—Southern Ry. Co. v. Also- 
brook, 137 So. 437, 223 Ala. 540. 

64 C.J. p 707 note 22. 

U.S.—Schwartz v. Myrden, C.C. 
A.Mass., 160 P.2d 678—Felter v. 
Delaware & H. R. Corp., D.C.Pa., 
19 F.Supp. 852, affirmed, C.C.A., 
Delaware & H. R. Corp. v. FOlter, 
98 F.2d 868. 

Ala.—^Key v. Dozier, 42 So.2d 254, 
252 Ala. 631—Street v. Street, 22 
So.2d 36, 246 Ala. 683—^Bankers 
Fire & Marine Ins. Co. v. Draper, 
18 So.2d 409, 245 Ala. 653—Green 
V. City of Birmingham, 4 So.2d 394, 
241 Ala. 684—^Pollard v. Crowder, 
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such a charge has been held not error.53 Where 
the proposition of a charge was one of law, made 
relevant by the evidence adduced, it has been held 
that there is no need of an hypothesis of fact.^^ 
An instruction directing a verdict if the jury be¬ 
lieve the evidence is not objectionable as invading 
the province of the jury, as discussed supra § 278, 
although the giving of such a charge has been held 
erroneous where the court failed to submit the 
questions of fact which the jury must determine 
and permitted them to determine the issues from a 
determination as to the credibility of the witnesses.^s 
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§ 351. -Directing Verdict if Specified 

Facts are Proved 

The giving of an instruction directing a verdict If the 
Jury should find specified facts are established Is not 
error; but such an instruction must include all the cir¬ 
cumstances which must concur to warrant the verdict. 

The giving of an instruction directing a verdict 
if the jury should find specified facts are established 
is not error^® and is not improper as directing a 
verdict.S7 However, an instruction, directing a 
verdict if the jury should find specified facts are 
established, must include all the circumstances 
which must concur to warrant the verdict^S and the 


194 So. 161, 289 Ala. 112—White v. 
Sowell, 163 So. 609, 281 Ala. 80. 

64 C.J. p 707 note 28. 

83. Ala.—^Loreno v. Koss, 183 So. 
251, 222 Ala. 567. 

64 C.J. p 707 note 24. 

Afflrmativs charge dhonld he given 
on due reo.nest 

When experts* testimony based on 
scientific processes, methods, and 
knowledge is undisputed, and where 
there is no reason for exercise of 
common knowledge against such tes¬ 
timony, affirmative charge on Ques¬ 
tion involved with hypothesis predi¬ 
cated on belief of evidence should 
be given on due reguest—^Metropoli¬ 
tan Life Ins. Co. v. Halsey, 160 So. 
248, 230 Ala. 198—Alabama Power 
Co. V. Sides, 156 So. 686, 229 Ala. 

84. 

84. Ala.—Southern Ry. Oo. v. Lock- 
ridge, 130 So. 557, 222' Ala. 16. 

85. N.T.—Leventer v. Sheffield 

Farms-Slawson-Decker Co., 132 N. 

T. S. 777. 

86. XT.S.—O’Donnell v. Elgin, J. & E. 
Ry. Co., Ill., 70 S.Ct. 200, 338 U.S. 
384, 94 L.Ed. 187, 16 A.L.R.2d 646, 
lehearing denied 70 S.Ct 427, 338 

U. S. 945, 94 L.Ed. 583. 

Mo. — Amos V. Terminal R. Ass’n of 
St. Louis, App., 142 S.W.2d 787. 

64 C.J. P 707 note 29. 

As Invading province of Jury see su¬ 
pra § 278. 

87. Ind.—Public Utilities Co. v. 
Handorf, 112 N.B. 776, 185 Ind. 
264. 

Mont.—Kingman v. Hewitt, 86 P.2d 
653, 107 Mont 267. 

88. HI.—Gordon v. Checker Taxi Co., 
79 N.B.2d 632, 334 IlLApp. 313— 
Klooster v. Priel, 76 N.E.2d 778, 
332 IlLApp. 652. 

Mo.—State ex rel. Grisham v. Allen, 
124 S.W.2d 1080, 844 Mo. 66, man¬ 
date conformed to, App., 130 S.W.2d 
653. 

64 C.J. p 707 note 81. 

Xustmotioiui held not erroneoiui or 
Ixnproperly refused 
Ark.—^Bates Coal & Mining Co. v. 
M^nnon, 168 S.W.2d 408, 205 Airk. 
216. 


Cal.—Smith v. Hale, 89 P.2d 446, 8 
Cal.App.2d 277. 

D.C.—Crockett Engineering Co. v. 
Ehret Magnesia Mfg. Co., 156 F.2d 
817, 81 U.S.APP.D.C. 169. 

Ga—Barron v. Chamblee, 34 S.B.2d 
828, 199 Qa 691—Beardsley v. Sub¬ 
urban Coach Co., 68 S.E.2d 911, 83 
GaApp. 381. 

ni.— Schmitt V. Friedrich, 98 N.E.2d 
399, 843 I11.APP. 262—Slavik v. Rot- 
ramel, 83 N.E.2d 45, 836 IlLApp. 
167—Sprickerhoff v. Baltimore & 
O. R. Co., 55 N.E.2d 532, 323 111. 
App. 340. 

Ind.—Goldblatt Bros. v. Parish, 83 N. 
E.2d 835, 110 Ind.App. 368, rehear^ 
ing denied 38 N.E.2d 255, 110 Ind. 
App. 368—Northern Indiana Public 
Service Co. v. Millender, 24 N.E.2d 
817, 108 Ind.App. 212. 

Ely.—^Dixie Ice Cream Co. v, Ravenna 
Grocery Co., 206 S.W.2d 824, 806 
Ky. 182—Webb v. Adams, 194 S.W. 
2d 515, 302 Ey. 335. 

Md.—Potts V, Armour & Co., 39 A.2d 
552, 188 Md. 483. 

Minn.—Ames v. Cramer, 278 N.W. 
361, 200 Minn. 92. 

Mo.—Walsh v. Terminal R. Ass’n of 
St Louis, 196 S.W.2d 192, 355 Mo. 
377—^EHeinschmidt v. Johnson, 183 
S.W.2d 82—Cameron v. SmalL 182 
S.W.2d 666—Gardner v. Turk, 123 
S.W.2d 158, 343 Mo. 899—King v. 
Rieth, 108 S.W.2d 1, 341 Mo. 467— 
Connole v. East St Louis & S. Ry. 
Co., 102 S,W.2d 681, 340 Mo. 690— 
Brown v. Callicotte, 78 S.W.2d 190 
—Wood V. Claussen, App., 207 S. 
W.2d 802—^Kelsey v. Rosenblum, 
App., 207 S.W,2d 791—Broderick v. 
Brennan, App., 170 S.W.2d 686— 
Williams v. Davis, App., 168 S.W.2d 
483—^Butler v. City of University 
City, Appw, 167 S.W.2d 442—Hillls 

V. Rice, App., 161 S.W.2d 717— 
Hart V. Kansas City Public Service 
Co., App., 142 S.W.2d 348—^Pabst v. 
Armb\xster, App., 91 S.W.2d 662— 
Johnson v. Smolinsky, 81 S.W.2d 
434, 229 Mo.App. 662—Fenton v. 
Hart, App., 73 S.W.2d 1034—Riner 
V. Riek, App., 67 S.W.2d 724. 

Npb.—^Lamberth v. Omaha & C. B 
I St. Ry. Co., 21 N.W.2d 426, 146 
1 Neb. 218. , 


N.T.—Carotenuto v. Surface Transp. 
Ca, 68 N.Y.S.2d 619, 271 App.Div. 
990. 

N.C.—Guyes v. Council, 197 S.E. 121, 
213 N.C. 664. 

Ohio.—Slmko v. Miller, 13 N.B.2d 
914, 133 Ohio St 346—Lucente v. 
Philipedes, App., 68 N.R2d 558— 
Kercher v. City of Conneaut 65 
N.B.2d 272, 76 Ohio App. 491. 

Okl.—^Duncan v. Vance Drilling Co., 
130 P.2d 290, 191 Okl. 389. 

R.I.—^EZeefe v. United Elec. Rys. Co., 
195 A. 599, 59 R.L 423. 

Tenn.—Cole v. Standard Oil Co. of 
N. J., 197 S.W.2d 13, 29 TennApp. 
449. 

Wash.—Kuhnhausen v. Woodbeck, 97 
P.2d 1099, 2 Wash.2d 338. 

64 C.J. p 707 note 31 [1]. 

Z&struotioiis held erroneous or prop- 
erly refused 

Ala.—North Carolina Mut Life Ins. 
Co. V. Coleman, 26 So.2d 114, 32 
AlcuApp. 287, certiorari denied 26 
So.2d 120, 248 Ala. 32. 

Ark.—^Reynolds v. Ashabranner, 207 
S.W.2d 304, 212 Ark. 718. 

Cal.—^Roy v. Mission Taxi Co., 225 
P.2d 920, 101 CalApp.2d 438—Van 
Fleet V. Hayler, 126 P.2d 686, 61 
CalA.pp.2d 719. 

Fla.—Brickley v. Atlantic Coast Line 
BL Co., 13 So.2d 300, 163 Fla. 1. 
Dl.—Fechtner v. Vanderwall, 89 N.B. 
2d 66, 339 DLApp. 143—Tulupan 

V. Sauer, 53 N.E.2d 306, 321 111. 
App. 627. 

Ind.—Keeshin Motor Express Co. v. 

Sowers, 48 N.E.2d 459, 221 Ind. 440. 
Ky ,—^New York Casualty Co. v. Wil¬ 
liams & Henning, 187 S.W.2d 801, 
300 Ky. 196. 

Md.—Adams v. Carey, 190 A. 815; 
172 Md. 173. 

Mo.—State ex rel. Grisham v. Allen, 
124 S.W.2d 1080, 844 Mo. 66, man¬ 
date conformed to, APPm 180 S.W. 
2d 658—^Krueger v. Walters, 179' 
S.W.2d 616, 238 Mo.App. 340— 

Schaeffer v. Reineke, App., 121 S. 

W. 2d 218. 

N.Y.—Grynbaum v. Metropolitan Life 
Ins. Co., 70 N.T.S.2d 634, 272 App. 
Dlv. 216. 
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failure to include all of them is not cured by giving 
other instructions, as discussed infra § 441, Also, 
an instruction telling the jury to find for a par¬ 
ticular party on a certain fact or facts, submitted 
therein, does not mean that the jury must find for 
that party if they find the negative of those facts,^^ 
It has been held unnecessary to include details of the 
evidence in the instruction,9® and it is only where 
an instruction assumes to set out all the elements 
essential to a recovery that the omission of any 
essential element condemns the instruction.^^ An 
instruction directing a verdict should predicate the 
direction on the issuable facts and not on a question 
of law.®* 

§ 352. -Restricting Jury to Evidence 

Although It has been held not error to give Instruc¬ 
tions not predicating the Jury’s belief as to the existence 
or nonexistence of facts on the evidence. It has also been 
held that instructions should contain this requirement 
and that the omission thereof renders an instruction de¬ 
fective and improper unless the facts are admitted or 
uncontroverted. 

Although it has been held not error to give in¬ 
structions not predicating the belief of the juiy as 
to the existence or nonexistence of facts on the evi¬ 
dence,®* it has also been held that instructions 
shouldj contain this requirement®^ and that the omis¬ 
sion thereof renders an instruction defective and 
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improper®* unless the facts are admitted or un¬ 
controverted,®® The omission of a clause predicat¬ 
ing belief on the evidence, however, is not error 
where the jury could not have been misled into 
thinking that their belief might be based on matters 
outside the evidence.®^ The court is not required to 
repeat in every clause of an instruction,®* or in 
each of a series of instructions,®® that the jury must 
"find from the evidence,” after the words have once 
been used in such a way that by reasonable con¬ 
struction they would be applicable to each fact re¬ 
quired by the instruction to be found by the jury. 

Instructions are proper which tell the jury that 
they have no right to permit anything to influence 
their minds except the evidence and the law,i or 
that they have no right to indulge in conjecture 
and speculations not supported by the evidence.® 
An instruction, however, which leaves the jury 
free to consider facts not proved by the evidence, 
but of which they have been informed in some 
other way,® or which tells the jury that to deter¬ 
mine a fact they must look to the evidence as far 
as it is clear and unambiguous,^ is erroneous. 

§ 353. — Misstatements of Facts or Evi¬ 
dence 

It Is error for the trial court to misstate the evidence 


Okl.—Southwestern Cotton Oil Ca v. 

Sawyer. 51 P.2d 54$, 175 Okl. 87. 
64 C.J. p 707 note 31 [g]. 

Vonunla isurtraotioiui 

(1) Formula instructions are not 
favored and should not be given.— 
Bates V. Newman, 264 P.2d 197, 121 
CaIJlpp.2d 800—Roy v. Mission Taxi 
Co., 225 P.2d 920, 101 CaI.App.2d 488 
—Taha v. Flnegold, 184 P.2d 583, 81 
CalA.pp.2d 636. 

(2) Instructions held not formula 
instructions.—-Westberg v. Wlllde, 94 
P.2d 590, 14 Cal.2d 360—d4 CJ. p 707 
note 31 [e], 

(8) Formula instruction defined see 
supra S 266. 

(4) Formula instruction ignoring 
or excluding evidence from consldera^ 
tiLon of jury see inffa 9 387. 
XPjrtmotioa. held not peremptory 
m.—dtoldberg v. Capitol Freight 

Lines, 47 N.R2d 67. 882 HI. 283. 
Xhstrtiotioiui held not io violate stat- 
nte 

Where trial court explained to ju¬ 
ry what faots would constitute fraud 
and deceit and what would constitute 
negligence under allegations and ev¬ 
idence, then recapitulated evidence, 
stated contentions of parties, and 
stated that if plaintiff had satisfied 
jury by greater weight of evidence 
that he was injured through fraud 
sad deceit of defendants, bearing in 


mind the definition of fraud and de¬ 
ceit and other applicable rules of law 
which court had fully explained, jury 
should answer issue in affirmative, 
the court did not violate statute with 
respect to instructions.—Guyes v. 
CouncU, 197 S.m 121, 213 N.C. 664. 
89. Mo.—Brinkmann Realty Co. v. 
Deldescheimer, App., 201 S.W.2d 
603. 

9a Iowa—Shields v. Holtorf, 201 N. 
W. 63, 199 Iowa 37. 

91. Ind.—Corpus Juris oitad In 
Cochran v. Wixnmer, 81 N.F.2d 730, 
793, 118 IncLApp. 684. 

64 C.J. p 708 note 34. 

98. Mo.—^Roshel v. Litchfield & M. 
Ry. Co., App., 112 S.W.2d 876. 

93. Ind.—Jewett v. FUrlow, 167 N. 
m 458, 158 N.m 489, 88 IndApp. 
801. 

64 C.J. p 708 note 86. 

94. Ky.—Louisville & N. R. Co. v. 
Slusher's Adm'r. 290 S.W. 877, 217 
Ky. 738, 

64 O.J. p 708 note 37. 

96. Ky.—^Romans v. McGinnis, 160 
S.W. 928, 156 Ky. 205. 

64 C.J. p 708 note 38. 

•Xhstraotioiui held proper or not oh- 
jeotionahle 

Mo.—Delcour v. Wilson, App., 246 S. 
W.2d'467. 

' 64 C.J. p 708 note 88 [d]. 
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Xhstraotlons held objectionable or 
properly refused 

Mo.—State ex reL State .Highway 
Commission v. Kiefer, App., 110 S. 
W.2d 888. . 

Pa—Soyle v. Roosevelt Amusement 
Co., Com.PL, 90 Pittsb.Leg.J. 407, 35 
Berks Co. 396. 

64 aj. p 708 note 88 [ej. 

9a HL—Schmidt v. Pfau, 2 N.F. 522, 
114 nL 494. 

97. Mo.—McNatt v. Wabash Ry. Co., 
108 S.W.2d 33, 341 Mo. 516. 

64 aJ. p 709 note 40. 

9a Neb.—^Fischer v. Coons, 42 N.W. 

417, 26 Neb. 400. 

64 C.J. p 709 note 4L 

99. Ind,—Vandalia Coal Co. v. 
Temm, 92 N.B. 49, 94 N.E. 881, 175 
Ind. 524. 

64 C.J. p 709 note 42. 

L Iowa—Preston v. Walker, 26 Iowa 
205, 96 AnaB. 140. 

2. JIfont.—^Ramsey v. Burns, 69 P. 
711, 27 Mont 164. 

S.C.—Steele v. Atlantic Coast Line 
R. Co., 87 SJSL 639, 103 S.C. 102. 

a Cal.—Rouse v. Padflc Electric 
Ry. Co., 151 P. 164, 27 CalApp. 
772. 

64 CXJ. p 709 note 45. 

4i Kan.—Coles v. Kikirk, 67 P. 41, 
8 KanApp. 367. 
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on a material point although the testimony Is elsewhere 
correctly stated, and requested Instructions misstating 
the evidence are properly refused. 

It is error for the trial court to misstate the evi¬ 
dence on a material point® although the testimony 
is elsewhere correctly stated,® and requested in¬ 
structions misstating the evidence are properly re- 
fused.*^ A trial judge, however, is not held to a 
literal and verbatim statement of the testimony of 
a witnessit is only necessary that he should give 
correctly the substance of the testimony.® It is 
not every misrecollcction of the court of a witness* 
testimony, or every misstatement of his language, 
that works material error.i® The misstatement must 
be with reference to a material point,^i and such 
as probably misleads the jury.l® A statement of 
the evidence, although inaccurate, is not error where 


the court tells the jury that such statement is its 
recollection and that they should rely on their 
own recollection of the testimony.^® 

I 354 . -Presumptions and Burden of 

Proof 

a. Presumptions 

b. Burden of proof 

a. Presumptions 

Where a person Is entitled to an Instruction as to a 
presumption the court should give full and correct In¬ 
structions thereon. 

Where a person is entitled to an instruction as to 
a presumption, the court should give full and cor¬ 
rect instructions thereon.^^ An instruction as to a 


5. N.T.—Dougherty v. King, 48 N. 
Y.S. 110. 22 App.Div. 610. 

64 C.J. p 709 note 47. 

6. Pa.—Steinbrunner v. Pittsburgh, 
etc., R. Co.. 23 A. 239, 146 Pa. 604, 
28 Ain.S.R. 806. 

7. U.S.—^Northern Central Coal Co. 
V. Barrowman, Mo., 246 F. 906, 169 
C.C.A. 178. 

lU.—^Inlet Swamp Drainage Dlst. v. 
Gehant, 122 N.BJ. 127, 286 UL 668. 

8. Pa.—Shade v. Llewellyn. 96 A. 
688, 260 Pa. 466—Mann v. Cowan, 
8 Pa.Super. 80. 

S. Iowa.—^Des Moines, etc., Land, 
etc., Co. V. Polk County Home¬ 
stead, etc., Co., 46 N.W. 778, 82 
Iowa 663. 

Pa.—Mann v. Cowan, 8 PaSuper. SO. 

10. Cal.—^Dickey v, Thornburgh, 187 
P.2d 132, 82 CaI.App.2d 728. 

64 C.J. p 709 note 62. 

11- S.C.—^Moore v. Columbia, etc., 
B. Co., 16 S.B. 781, 88 S.C. 1. 

64 C.J. P 709 note 68. 

12. Cal.—^Knowles v. Murphy, 40 P. 
Ill, 107 Cal. 107. 

64 C.J. p 709 note 64. 

13. U.S.—^Arkansaa Short Leaf Lum¬ 
ber Co. V. Hemler, C.C.A.Ark., 281 
P. 914. 

64 C.J. p 709 note 65. 

14. U.S.—^Radius v. Travelers Ins. 
Co., C.aA.Cal., 87 P.2d 412. 

Ariz.—Silva v. Traver, 162 P.2d 616, 
63 Arlz. 364. 

G€l— Lefkoff V. Sicro, 6 S.B.2d 487, 
189 Oa. 564, 188 A.L.R. 738—Bax¬ 
ley State Bank v. Douglas, 196 S. 
E. 405, 186 Ga 748. 

Minn.—^Donea v. Massachusetts Mut. 
Life Ins. Co., 19 N.W.2d 877, 220 
Minn. 204. 

Utah.—Tuttle V. Pacific Intermoun¬ 
tain Exp. Oo., 242 P.2d 764. 

Vt.—^Belock V. State Mut. Fire Ins. 
Co., 186 A. 100, 108 Vt 262, follow¬ 
ed in Belock v. Union Mut Fire 
Ins. Co., 186 A. 106, 108 Vt 264 and 
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Belock V. Vermont Mut Fire Ina 
Co., 186 A. 106, 108 Vt 265. 

64 CJ. p 709 note 67. 

Duty tto give instruction as to pre¬ 
sumptions see supra S 808. 

ms traotl ons held suflloieiLt or not 
erroxLeoiis 

U.S.—^Mutual Life Ina Oo. v. Har^ 
tung, C.C.A.Mlch., 162 F.2d 202— 
Mitchell V. New England Mut Life 
Ina Co., aCA-Va, 123 F.2d 246— 
New York Life Ins. Oo. v. Gamer, 
aC.A.Mont, 106 F.2d 876, certio¬ 
rari denied 60 S.Ct 294, 308 U.S. 
621, 84 L.Ed. 618. 

Cal.—Beck v. Sirota, 109 F.2d 419, 42 
Cal.App.2d 651--Gillette v. City and 
County of San Francisco, 107 P.2d 
627, 41 CalJ^pp.2d 768. 

Ga—^Independent Life & Aca Ina 
Co. V. Hopkins, 66 S.E.2d 177, 80 
GaApp. 848—Jackson v. Moultrie 
Production Credit Ass’n, 47 S.K2d 
127, 76 GaApp. 768—^Bowers v. 
Fred W. Amend Co., 86 S.E.2d 16, 
72 GaApp. 714—^Progressive Life 
Ina Co. V. Smith, 80 S.E.2d 411, 71 
GaApp. 167—Stark v. Jacobs, 199 
S.B, 661, 68 GaApp. 646—Metro¬ 
politan Life Ina Co. v. Hennedy, 
190 S.E. 878, 65 GaApp. 664. 

Idaho.—Summerfield v. Pringle, 144 
P.2d 214, 65 Idaho 800—Department 
of Finance of State v. Union Paa 
R. Co., 104 P.2d 1110, 61 Idaho 484. 

m.— McNaghten v. Northwestern 

Mut Life Ins. Oo., 48 N.E.2d 200, 
-SIS IlLApp. 890. 

Ind.—Albright v, Hughes, 2*6 N.K2d 
676, 107 Ind.App. 651. 

Mass.—^Perry v. Manufacturers Nat 
Bank of Lynn, 64 N.E.2d 178, 816 
Masa 653. 

Minn.—-Koenigs ▼. Thome, 81 N.W. 
2d 634, 226 Minn. 14. 

Mont—Lewis v. New York Life Ins. 
Co., 124 P,2d 579, 118 Mont 151. 

N.J.—^Flanagan v. Equitable Life As- 
sur. Soc. of U. S., 102 A.2d 85, 14 
N.J. 809—^Peter W. Kero, Inc. v. 
Terminal Const. Corp., 78 A.2d 814, 
6 N.J. 261. 


N.M.—Jones v. Citizens Bank of Clo- 
via 266 P.2d 866, 58 N.M. 48. 
N.a—Lister v. Lister, 24 S.E.2d 842, 
222 N.a 655. 

Or.—-Wyckoff v. Mutual Life Ins. Co. 
of New York, 147 P.2d 227, 178 
Or. 592. 

Tenn.—^Bryan v. .ffltna Life Ins. Co., 
130 S.W.2d 86, 174 Tenn. 602— 
Read Phosphate Co. v. Vickers, 11 
TenUwApp. 146. 

Va.—Life Ins. Oo. of Virginia v. 
Brockman, 3 S.E.2<1 480, 173 Va. 
86 . 

64 C.J. p 709 note 67 [b]. 

Iiislariiotloiui held enroaeoiui or piopw 
erly refused 

U.S.—Franklin Life Ins. Oo. v. 
Heitchew, aCJLTex., 146 F.2d 71, 
certiorari denied 66 S.Ct 914, 324 
, n.S. 866, 89 L.Ed. 1421—Rast v. 
Mutual Life Ins. Co. of New York, 
aaA.S.a, 112 F.2d 769—Reliance 
Life Ina Co. v. Burgess, aC.A.Mo., 
112 F.2d 284, certiorari denied Bur¬ 
gess V. Reliance Life Ins. Co., 61 S. 
Ct 187, 811 U.S. 699, 86 UEd. 458, 
rehearing denied 61 S.Ct 891, 311 
U.S. 730, 85 L.Ed. 475—Equitable 
Life Assur. Soc. of U. S. v. Mac¬ 
Donald, aC.A.Wash., 96 F.2d 487, 
certiorari denied 59 S.Ct 86, 865 
n.S. 624, 88 L.Ed. 899. 

Ala.—^Metropolitan Life Ina Oo. v. 

James, 168 So. 759, 228 Ala 383. 
Ark.—Orient Ins. Co. v. Cox, 288 
S.W.2d 757, 218 Ark. 804, 26 A.L.R. 
2d 799. 

Cal.—Tice V. Kaiser Co., 226 P.2d 624, 
102 Cal.App.2d 44—Allbritton v. In¬ 
terstate Transit Lines, 87 P.2d 
704, 31 Cal.App.2d 149—^Manufac¬ 
turers’ Fiwance Corporation v. Pa¬ 
cific Wholesale Radio, 19 P.2d 1918, 
180 Cal.App. 289. 

Ga—^Lefkoff v. Sicro, 6 S.B.2d 687, 

189 Ga 654, 138 A.L.R. 738—Metro¬ 
politan Life Ina Co. v. Kennedy, 

190 S.E 878, 55 GaApp. 554— 
Arnold V. Darby, 176 S.B. 914, 49 
GaApp. 629. 
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presumption is erroneous where it is irrelevant,^5 
too broad and indefinite,^® or otherwise mislead¬ 
ing where it is said to be a presumption of law, 
whereas it is only one of fact;i® or where con¬ 
fusion may result from failure to distinguish be¬ 
tween a prima facie and a conclusive presump¬ 
tion and it is also erroneous to instruct that a 
presumption of negligence from defective machin¬ 
ery or appliances, or the circumstances of an ac¬ 
cident operate to shift the burden of proof.^o In¬ 


structions which are merely informal^i or immate¬ 
rial, ^2 do not necessarily constitute fatal error. 

h. Burden of Proof 

Instructions relating to the burden of proof must 
embody a correct statement of the law; they must also 
be consistent and sufficient, but not too broad, ambigu¬ 
ous, or misleading. 

Instructions relating to the burden of proof must 
embody a correct statement of the law.22 They 


Idaho.—MacDonald v. Ogan, 104 P.2d 
110>6. 61 Idaho 5^3. 

Ind.—^Kaiser v. Happel, 86 N.B.2d 
784, <219 Ind. 28. 

Iowa.—^Mitchell v. Burgher, 249 N.W. 
857, 216 Iowa 869. 

Mass.—^Mindell v. Goldman, 85 N.D. 

2d 669, 309 Mass. 472. 

Minn.—^Roberts v. Metropolitan Life 
Ina Co., 9 N.W.Sd 730, 216 Minn. 
800. 

Mo.—State ex rel. United Mut. Ina 
Ass’n V. Shain. 162 S.W.2d 255, 
349 Mo. 460—^In re Weingart*s Es¬ 
tate, App.. 170 S.W.2d 972—'Kelley 

V. United Mut. Ins. Ass*n, 149 S. 
■W.2d 906, 236 Mo.App. 748—^Bow- 
don V. Metropolitan Life Ins. Ck)., 
69 S.W.2d 787, 227 MoA;pip. 710. 

Neb.—Bohmont v. Moore, 295 N.W. 
419, 138 Neb. 784, 133 A.L.R. 270, 
rehearing denied 297 N.W. 559, 138 
Neb. 907, 1'33 A.L.R. 279. 

N.H.—^Larreault v. First Nat. Stores, 
42 A.2d 2>88. 93 N.H. 876. 

N.J.—Kirschbaum v. Metropolitan 
.Life Ins. Co., 42 A.2d 257, 188 N,J. 
Law 5, 168 A.L.R, 748. 

N.T.—Stelnman v. Metropolitan Life 
Ins. Co., 15 N.Y,S.2d 61, 267 App. 
Div. 666. 

Tenn.—^Nichols v. Mutual Life Ina 
Co. of New York, 156 S.W.2d 436, 
178 Tenn. 209. 

64 C.J. p 709 note 67 [c]. 

Xnstraotlon held impropexly refused 
Ga.—^Rainey v. Moon, 2 S.E.2d 405, 
187 Ga 712. 

I5b Iowa—^Tabler v. Evans, 212 N. 

W. 161, 202 Iowa 1886. 

64 aj. p 710 note 58. 

16. Ga—Terry v. Rodahan, 5 S.B. 

38, 79 Ga 278, 11 Am.S.R. 420. 
Miss.—^Bott V. Wood, 56 Miss. 136. 

17> Ga—Terry v. Rodahan, 5 S.B. 

88, 79 Ga 278. 11 Am.S.R. 420. 

64 aJ. p 710 note 60. 

18. Mo.—^Llnderman v. Carmln, 154 
S.W. 614, 256 Mo. 62. 

64 C.J. p 710 note 6L 

19. Mo.—^De Witt V. Syfon, 211 S, 
W. 716, 202 Mo.App. 469. 

54 C.J. p 710 note 62. 

80. N.Y.—Continental Ins. Co. v. 
New York Gas, eta, Co., 85 N.B. 
1006, 198 N.Y. 186. 

64 C.J. p 710 note 63. 

81. Ind.—^Hale v. Matthews, 21 N. 

B. 43, 118 Ind. 627. 


Or.—^Rule v. Belles, 41 P. 691, 27 Or. 
368. 

28. Mo.—Hammond v. Johnston, 6 
S.W. 83, 93 Mo. 198, error dismiss¬ 
ed 12 S.Ct 141, 142 U.S. 78. 36 L. 
Ed. 941. 

64 C.J. p 710 note 65. 

23. Fla—^Robinson v. Town of Ri¬ 
viera 26 So.2d 277, 157 Fla 194. 
Ky.—Gorman v. Berry, 168 S.W.2d 
166, 289 Ky. 88. 

Mo.—State ex rel. State Highway 
Commission v. Lindley, App., 96 
S.W.2d 1055, record Quashed on 
other grounds and cause remanded 
State ex rel. State Highway Com¬ 
mission of Missouri V. Shala 102 S. 
W.2d 666, 340 Mo. 802, mandate con¬ 
formed to State ex rel. State High¬ 
way Commission v. Lindley, 113 S. 
W.2d 182, 232 Mo.App. 331. 

Neb.—Corpus Juris Quoted in Chard 

V. New York Life Ins. Co., 16 N. 

W. 2d 858, 863, 146 Neb. 429. 

Pa—Sears v. Birbeck, 184 A. 6, 321 
Pa 875—^Mizanin v. Mihuc, 8 A.2d 
6<48, 187 PaSuper. 269—Hess v. 
Muznma 7 A.2d 72, 186 PaSuper. 
68 . 

Wis.—Kaboth v. Schrewe, 247 N.W. 

885, 211 Wis. 280. j 

64 C.J. p 710 note 66. 

Xnstruotions heia proper or not er¬ 
roneous 

U.S.—^Equitable Life Assur. Soa of 
U. S. V. MacDonald, C.C.A.Wash., 96 
F.2d 487, certiorari denied 69 S. 
Ct 8-6, 305 U.S. 624, 83 L.Ed. 399 
—^Radius v. Travelers Ins. Co., C. 

C. A.Cal., 87 P.2d 412—Mutual Life 
Ins. Co. of New York v. SUll, aa 
A.Neh., 78 P.2d 748—Ferrand v. 
New York Life Ins. Co., C.C.A. 
Mo., 69 F.2d 169, certiorari denied 
64 S.Ct. 778, 292 U.S. 644, 78 L. 
Ed. 1496—O'Quin v. Charles Stores, 

D. C.N.C., 86 F.Supp. 240, reversed 
on other grounds, C.A., 178 F.2d 
372—^Norwood v. Great American 
Indemnity Co., D.C.Pa, 61 F.Supp. 
832, affirmed, C.C.A., 146 F.2d 797. 

Ala—Sovereign Camp, W. O. W., v. 
McLaughlin, 185 So. 878, 237 Ala 
33—Kelly v. Han wick, 163 So. 269, 
228 Ala 336—Adams v. Rlsh, 10 
So.2d 45, 30 AlaApp. 566—General 
Mills V. Carter, 195 So. 803, 29 
AlaApp. 299. 

Ark,-Holimon v. Rice, 185 S.W.2d 
927, 208 Ark. 279. 
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Cal.—^Zuckerman v. Underwriters at 
Lloyd's, London, 267 P.2d 777— 
Willson V. Turner Resilient Floors, 
201 P.2d 406, 89 Cal.App.2d 689— 
Monroe v. Owens, 172 P.2d 110, 76 
Cal.App.2d 23—^Megee v. Fasulis, 
160 P.2d 281. 65 Cal.App.2d 94— 
Junge V. Midland Counties Public 
Service Corp., 100 P.'2d 1073, 88 
Cal.App.2d 164. 

Colo.—^Foster v. Howell, 220 P.2d 
717, 122 Colo. 64. 

Conn.—^Blake v. Torrington Nat, 
Bank & Trust Co.. 37 A. 2d 241, 130 
Conn. 707—Apuzzo v. Hoer, 4 A. 
2d 424, 126 Conn. 196, 121 A.L.R. 
542. 

Fla—U. S. Rubber Products v. Clark, 
200 So. 885, 145 Fla 631. 

Ga.—^Fowler v. Latham, 56 S.E.2d 
272, 206 Ga 246—Batts v. Beding- 
field, 48 S.E.2d 848, 204 Ga 160— 
Daniel v. Btheredge, 31 S.B.2d 181, 
198 Ga 191—Dwight v. Acme Lum¬ 
ber & Supply Co., 6 S.E.2d 586, 189 
Ga 473—^McDonald v. McDonald, 
180 S.B. 815, 180 Ga 771—Manry 
V. Farmers' Bank of Forsyth, 170 
S.E. 30, 177 Ga 37—Cooper v. Coo¬ 
per, 76 S.E.2d 726, 88 GaApp. 335 
—^Thomas v. Case, 66 S.B.2d 434, 
84 GaApfp. 654—Graham v. Frazier, 
66 S.B.2d 77. 84 GaApp. 468—Pitts¬ 
burgh Plate Glass Co. v. Moulder. 
60 S.E.2d 647, 82 GaApp. 148— 
Independent Life & Accident Ins. 
Co. V. Hopkins, 56 S.B.2d 177, 80 
GaApp. 348—MeJenkin Ins. & 
Realty Co. v. Thompson, 54 S.B.2d 
836, 79 GaA.pp. 473—Cato v. Cater, 
45 S.E.2d 794, 76 GaApp. 367— 
Brosnan v. Long, 44 S.B.2d 809, 
75 GaApp. 837—^Life & Casualty 
Ins. Co. of Tenn. v. Gartrell, 39 S.Bw 
2d 437, 74 GaApp. 204-^. R. Wat¬ 
kins Co. V. Ellington, 29 S.E.2d 300, 
70 GaApp. 722—Davison Chemi¬ 
cal Corp. V, Hart, 23 S.B.2d 107, 
68 Ga.App. 413—^Piedmont Realty 
Co. V. Bostwick, 16 S.E.2d 496, 65 
GaApp. 770—Cole v. Pepsi-Cola 
Bottling Co., 16 S.E.2d 643, 65 Ga 
App. 204—^Durham Iron Co. v. Dur¬ 
ham, 7 S.B.2d 804, 62 GaApp. 3-61 
—Carroll Lumber Co. v. Marshall, 
7 S.B.2d 781, 62 GaApp. 64—New 
York Life Ins. Co. v. Jennings, 6 
S.B.2d 431, 61 GaApp. 667—Nation¬ 
al Life & Accident Ina Co. v. Rob¬ 
erts, 3 S.E.2d 761, 60 GaApp. 317 
—Stark V. Jacobs, 199 e.B. 661, 
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58 GfuAiyp. 646—Jones v. Knigrhts- 
town Body Co., 184 S.B. 427, 52 
GfuAtyp. 667—^Mutual Life Ins. Co. 
of New York v. Burson, 179 S.B. 
890, 50 aa.App. 859—Mutual Ben. 
Health & Accident Ass*n of Omaha, 
Neb., V. Bell, 176 S.B. 124, 49 Ga. 
App. 640. 

Idaho.—^Albrethson v. Carey Val. 
Reservoir Co., 186 P.2d 853, 67 
Idaho 529. 

ni.—^Kristy v. Eagle Indemnity Co., 
82 N.E.2d 77, 335 Ill.App. 567— 
Mathes v. Lipe, 79 N.B.2d 87'4, 
334 IlLApp. 621—^Poley & Co. v. 
Excelsior Stove & Mfg. Co., 265 
IlLApp. 78. 

Ind.—Gary Rys. v. Dillon, 92 N.E.2d 
720, 228 Ind. 558—^Funk v. Bon¬ 
ham, 183 N.B. 312, 204 Ind. 170— 
Evansville & O. V. Ry. Co. v. Woos- 
ley, 93 N.B.2d 355, 120 IndJ^pp. 
570—Brodt v. Duthie, 186 N.B. 893, 
97 Ind.App. 692. 

Iowa.—^Bvans v. Upmier, 16 N.W.2d 
6, 285 Iowa 35—^Kayser v. Occi-! 
dental Life Ins. Co. of California. 
12 N.W,2d 582, 284 Iowa 810— 
In re Roberts* Estate, 3 N.W.2d 
161, 281 Iowa 1088—Wood v. Fed¬ 
eral Life Ins. Co., 277 N.W. 241, 
224 Iowa 179—^Engle v. Ungles, 
278 N.W. 879, 223 Iowa 780. 

Ky.—^Lee v. Hendrickson, 196 S.W. 
2d 880, 303 Ky. 89—Bailey v. Bai¬ 
ley, 180 S.W.2d 316, 297 Ky. 400. 
Mo.—Vendlttl v. St Louis Public 
Service Co., 240 S.W,2d 921, 862 
Mo. 339—West v. St Louis Public 
Service Co., 236 S.W.2d 808, 861 
Mo. 740—Ford v, Dahl, 228 S.W.2d 
800, 360 Mo. 437—^Montgomery v. 
Ross, 218 S.W.2d 99—^Hauber v. 
Gentry, 215 S.W.2d 754—^Laughlin 
V. Boatmen’s Nat Bank of St Lou¬ 
is. 189 S.W.2d 974, 354 Mo. 467— 
Carson v. Evans, 178 S.W.2d 80, 
851 Mo. 876—Voyles v. Columbia 
Terminals Co., App., 239 S.W.2d 

559—Dunlap v. Donnell, App., 234 
S.W.2d 330—Long v. Rogers, App., 
185 S.W.2d 868—^Turner v. Cen¬ 
tral Mut Ins. Ass’n, 188 S.W.2d 

347, 283 Mo.App. 425—^Luechtefeld 

V. Marglous, App., 176 S.W.2d 674 

—^Zamora v. Woodmen of the World 
Life Ins. Soc., App., 157 S.W.2d 

601—Caldwell v. Bamsdall Refin¬ 
ing Corp., App., 160 S.W.2d 604— 
Kelly V. United Mut Ins. Aas’n, 
149 S.W.2d 906. 236 Mo.App. 748— 
Robards v. Cities Service Oil Co., 
App., 107 S.W.2d 869—Grandgen- 

ett V. Na/tional Protective Ins. 
Ass’n, 73 S.W.2d 841, 229 Mo.App. 
132—^Berry v. Adams, App., 71 S. 

W. 2d 126. 

Mont—^Lewls v. New York Life Ins. 
Co., 124 P.2d 679, 113 Mont 151— 
Simons v. Jennings, 46 P.2d 704, 
100 Mont 66. 

Neb.—Cartwright & Wilson Const Co. 
V. Smith, 62 N.W.2d 274, 166 Neb. 
481—^Danner v. Walters, 48 N.W.2d 
63d, 164 Neb. 60'6—^Kristufek v. 


Bapp, 47 N.W.2d 923, 154 Neb. 848 
—Flcke V. Gibson, 45 N.W.2d 436. 
153 Neb. 478. 

N.H.—Wood V. Manufacturers & Mer¬ 
chants Mut Ins. Co., 2 A.2d 305, 
89 N.H. 624. 

N.J.—Journey v. Zawish, 167 A. 7, 
11 N.J.Misc. 482. 

N.Y.—Glogvics V. Preferred Accident 
Ins. Co. of New York, 281 N.Y.S. 
407, 246 App.Div. 817. 

N.C.—Lister v. Lister. 24 S.E.2d 
342. 222 N.C. 666—Garland v. Alli¬ 
son, 19 S.B.2d 246. 221 N.G 120— 
Clegg V. Canady, 8 S.B.2d 243, 217 
N.C. 433—Hill V. Young. 6 S.E.2d 
830, 217 N.C. 114—Webster v. 

Wachovia Bank & Trust Co., 182 
S.E. 333, 208 N.C. 769—Greene v. 
Carroll. 171 S.E. 627, 206 N.C. 
459. 

Okl.—^McBee v. Dennis, 229 P.2d 179, 
204 OkL 296—^DeBolt v. Pointer, 
228 P.2d 182, 204 Okl. 167—Skelly 
Oil Co. V. Funk, 174 P.2d 241, 197 
Okl. 659—^Eggleston v. Orient Ins. 
Co., 80 P.2d 278, 183 OkL 69. 
Pa.—Jeffries v. Frishman, Co., 99 
Plttsb.Leg.J. 629. 

S.a—Porter v. Mullins, 17 S.E.2d 
684, 198 S.a 326—South Carolina 
Public Service Authority v. Speew*-! 
want Liquidating Co., 18 S.E.2d 
605, 196 S.C. 481—Brooks v. Mich¬ 
igan Fire & liforine Ins. Co., 199 
S.E. 673, 188 S.C. 487. 

Tenn.—Tallent v. Fox. 141 S.W.2d 
485, 24 Tenn.App. 96—^KitzmiUer 
V. Life & Casualty Ins. Co., 132 
S.W.2d 641. 23 Tenn.App. 846. | 

Tex.—^Traders & Genera] Ins, Co. v. 
Jenkins, 141 S.W.2d 812, 136 Tex. 
232, answers conformed to. Civ. 
App., 144 S.W.2d 350—Young v, 
Massey, Civ.App.. 95 S.W.2d 542, 
affirmed 101 S.W.2d 809. 128 Tex. 
638—^Fidelity & Guaranty Fire 
Corporation v. Ormand. Civ.App., 
62 S.W.2d 675. error dismissed. 
Va.—^Provident Life & Accident Ins. 
Co. V. Walker. 59 S.B.2d 126, 190 
Va. 1016—Life Ins. Co. of Virginia 
V. Brockman, 8 S.E.2d 480, 178 Va. 
86 . 

Wash.—Howell v. Benton, 246 P.2d 
823, 40 Wash.2d 871—A. G. Rush- 
light & Co. V. Johnson, 139 P.2d 
280, 18 Wa8h.2d 388. 

64 C.J. p 710 note 66 [d]. 

SDLStractloxui held eirroneoiui or prop¬ 
erly refused 

U.S.—^New York Life Ins. Co. v. Gam¬ 
er. Mont. 58 S.Ct 500, 308 U.S. 
161, 82 L.Ed. 726. 114 A.L.R. 1218 
—^Franklin Life Ins. Co. v. Heit- 
chew, C.C.A.Tex., 146 P.2d 71, cer¬ 
tiorari denied 65 S.Ct 914, 324 U. 
S. 865, 89 L.Ed. 1421—Radius v. 
Travelers Ins. Co., C.C,A.CaL, 87 F. 
2d 412. 

Ala.—Sovereign Camp, W. O. W. v. 
McLaughlin, 185 So. 878, 2187 Ala. 
38—^Metropolitan Life Ins, Co. v. 
James, 153 So. 759, 228 Ala. 388. 
Cal.—^Herbert v. Lankershim, 71 P. 
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2a 220, 9 C!al.2a 409—M<£N'aiua.Ta 

V. Emmons, 97 P.2d 503, 36 CaLAopp. 
2a 199. 

D.C.—^Lang v. F. G. Arwood & Co., 
Mun.App., 65 A.2d 194. 

Ga.—^Turner v. Warren, 18 S.E.2d 
865, 193 Ga. 465—Daniel v. Ethei> 
edge, 13 S.E.2d 763, 191 Ga. 793— 
Sharp V. Autry, 199 S.B. 129, T86 
Ga. 805—^Foster v. Mason, 17 S.E. 
2d 763, 66 Ga.App. 222—Life & 
Casualty Ins. Co. of Tennessee r. 
Palmer. 172 S.E 823. 48 Ga.As>p. 
380. 

ni.—Granger v. Mills, 90 N.B.2a 790, 
840 IlLApp. 1—^Meling v. Klim- 
czuk, 108 N.B.2d 920. 348 IlLApp. 
386—Wellner v. New York Life 
Ins. Co., 73 N.E2d 156, 831 Ill. 
App. 860—^Industrial Loan & Trust 
Co. V. BeU, 21 N.B.2d 638, 300 lU. 
App. 502. 

Ind,—Junior Toy Corp. v. Novak, 
21 N.E.2d 446, 107 Ind.App. 427. 
Mass.—^Mindell v. Goldman, 36 N.E. 
2d 669, 309 Mass. 472—^Leonard 
Y. Woodward, 25 N.E.2d 706, 306 
Mass. 332, 127 A.L.R. 999—Shat- 
tuck V. Bldredge, 63 N.B. 877, 173 
Mass. 165. 

M ic h .—Wolf V. Providence Wash. Ins. 
Co. of Providence, R. L, 63 N.W.2d 
476, 833 Mich. 383. 

Mo.—Machens v. Machens, 263 S. 

W. 2d 724—Clapper v. Lakin, 123 
S.W.2d 27, 343 Mo. 710—Mullln v. 
St Louis-San Francisco Ry. Co., 
App.. 264 S.W..2d 438—State ex rel. 
Nelson v. Hammett 208 S.W.2d 116, 
240 Mo.App. 807—^Luechtefeld v. 
Marglous. App., 176 S.W,2d 674— 
In re Welngart’s Estate. APp., 170 
S.W.2d 972—^De Valpine v. New 
York Life Ins. Co., App., 106 S. 
W.2d 977—^Bacon Plano Co. v. 
Wilson, App., 62 S.W.2d 774. 

Mont—^Meinecke v. Skaggs, 218 P. 

2d 287, 123 Mont 808. 

N.C.—James v. Atlantic & E. C. R. 
Co., 65 SJB].2d 214. 233 N.C. 691 
—^Banks v. Shepard, 52 S.E.2d 
216, 230 N.a 86. 

Pa.—^Ligouri v. Supreme Forest 
Woodmen Circle, 178 A. 898, 318 
Pa. 424—Carlton v. Sley System 
Garages, 17 A.2d 748, 148 PeuSuper. 
127. 

R.L—Gedlagher v. Harlow, 14 A.2d 
663, 65 R.L 267. 

Tex.—^International-Great Northern 

R. Co. V. Lucas, 99 S.W.2d 297, 
128 Tex. 480, opinion corrected 100 

S. W.2d 97, 128 Tex. 480—City o-f 
Longview v. Rea, Civ.App., 76 S. 
W.2d 886, error dismissed. 

Va.—^Provident Life & Accident Ins. 
Co. V. Walker, 69 S.E.2d 126> 190 
Va. 1016. 

Wash.—Gillingham v. Phelps, 119 
P.2d 914, 11 Wash.2d 492—Muska- 
tell V. City of Seattle, 116 P.24 
363, 10 Wa8h.2d 221. 

64 C.J. p 710 note 66 Ce]. 

XnjrtraotiLoiL exroneotudy refased 
Ga.—Trustees of Jesse Parker Wil- 
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must also be consistent^^ and sufficient,^5 but not 
too broad,ambiguous,^^ confusing, or mislead- 
ing.28 So, too, the instructions should not impose 


a greater burden on either party than the law re- 
quires29 or relieve a person of the burden imposed 
by law.25 


Items Hospital v. Nisbet, 14 S.R 
2d 64, 191 Ga. 821. 

HL—Smith v. Metropolitan Life Ins. 

Co., 47 N-.B.2d 830, 817 IlLApp. 624. 
Mich.—Krisher v. Duff, -60 N.W.2d 
332, 331 Mich. 699. 

H.T.—^Treshman v. Republican Pub. 
Co.. 60 N,Y.S.2d 544, 270 App.Di¥L 
505—Davis v. Abrams, 67 N.T.S. 
2d 884. 

Short simple instruction on burden 
of proof is preferable.—^Plint v. 
Lioew*8 St Louis Realty & Amuse¬ 
ment Corp., 126 S.W.2d 193, 844 Mo. 
810. 

Smphasis g'lveii bnrdML in aesrUfiTeiica 
oases held within discretion of 
ooTirt 

Mo.—^Pearrow v. Thompson, 121 S.W. 
2d 811, 348 Mo. 490. 

24. Neb.—^Farmers Bank v. Harsh- 
man, 60 N.W. 328, 33 Neb. 445. 

8 C.J. p 1076 note 23. 

25. Neb.— Corpus Juris quoted In 
Chard v. New York Life Ins. Co., 
16 N.W.2d 853. 863, 146 Neb. 429. 

64 C.J. p 711 note 67, 

XnstvuGrtlons hMd sulllolent 
Mo.—Carson v. Evans, 178 S.W.2d 
30, 361 Mo. 876. 

Pa.—U. S. Savings & Trust Co. of 
Conemaugb, to Use of Hindes, v. 
Helsel, 2 A.2d 823, 332 Pa. 433. 
Utah.—Jimenez v. O’Brien, 213 P.2d 
337, 117 Utah 82. 

WIs.—Raboth v. Schrewe, 247 N.W. 

835, 211 Wis. 280. 

6i aj. p 711 note 67 [a]. 

26. Ala.—Tutwiler v. Burns, 49 So. 
455, 160 Ala. 886. 

Neb.— Corpus Jnxls quoted in Chard 

V. New York Life Ins. Co., 16 N. 

W. 2d 858, 863, 145 Neb. 429. 

87. Cal.—Pacific Improvement Co. 
V. Maxwell, 146 P. 900, 26 Cal.App. 
265. 

Neb.— Corpus Juris quoted in Chard 

V. New York Life Ins, Co., 16 N. 

W. 2d 858, 868, 145 Neb. 429. 

28» Ala.—^Miller v, Bryant, 161 So. 
366, 227 Ala. 670. 

Mo.— Corpus Juris cited In Davis 
V. Kansas City Public Service Co., 
233 S.W.2d 679, 682, 361 Mo. 61. 

64 C.J. p 711 note 70—8 C.J. p 1076 
note 24. 

Xnstruotions held confusing or mis¬ 
leading 

Ala.—^Fleetwood v. Pacific Mut Life 
Ins. Co.. 21 So.2d 696, 246 Ala. 571, 
159 A.L.R. 171—^Ehnergency Aid 
Life Ass’n v. Gamble, 40 So.2d 887, 
84 Ala.Apip. 377, certiorari denied 
40 So.2d 888, 252 Ala. 282. 

Ga.—^Daniel v. Etheredge, 13 S.E.2d 
7'63, 191 Geu 793—^Thomas v. Case, 
66 S.E.2d 484, 84 Ga.App. 664. 


Ind.—National Life & Accident Ins. 
Co. V. Riley. 88 N.B.2d 865, 110 
lnd.App. 228. 

Mo.—Wolcott & Lincoln v. Hum¬ 
phrey, App., 119 S.W.2d 1022— 
Stout V. Independent Order of For¬ 
esters, App., 115 S.W.2d 32—State 
ex rel. State Highway Commission 

V. Llndley, 113 S.W.2d 132, 232 Mo. 
App. 831. 

N.C.—In re Atkinson’s Will, 35 S.E. 
2d 638, 225 N.C. 626—Brown v. 
Daniel, 13 S.E.2d G28, 219 N.a 349 
—Jones V. Waldpoup, 7 S.E.2d 866, 
217 N.C. 178. 

Or.—'Kuhnhausen v. Stadelman, 148 
P.2d 239, 174 Or. 290, rehearing 
denied 149 P.2d 168, 174 Or. 290. 
Pa.—^Real Estate Trust Co. of Phil¬ 
adelphia V. Metropolitan Life Ins. 
Co., 17 A.2d 416, 340 Pa. 533. 
W.Va.—Pure Oil Co. v. Voltz. 182 
I S.B. 826, 116 W.Va. 693. 

I 64 CJ. p 711 note 70 [a]. 

Instruction held act confusing or 
misleading 

i Ga.—^Pennsylvania Threshermen & 
Farmers Mut. Casualty Ins. Co. v. 
Taylor, 58 S.E.2d 542, 81 Ga.App. 
277—McKemle v. McKemie, 46 S.B. 
2d 456, 76 Ga.App. 212—Life & 
Casualty Ins. Co. of Tenn. v. Gart- 
rell, 39 S.B,2d 437, 74 Ga.App. 204— 
Southeas-tem Greyhound Lines v. 
Fisher, 34 S.E.2d 906, 72 Ga.App. 
717—^Pope V. Copeland, 8 S.E.2d 
713, 62 Ga.App. 548. 

Mo.—^Mueller v. Schien, 176 S.W.2d 
449, 352 Mo. 180—^Blankenship v. 
St. Louis Public Service Co., 71 S. 

W. 2d 723—Allen v. American Life 
& Accident Ins. Co., App., 119 S. 
W.2d 460. 

Okl.—^Burke v. First Nat Bank of 
Yukon, 168 P.2d 286, 197 Okl. 52. 
64 C.J. p 711 note 70 [b]. 

j 

29. Ala.—^Harrison v. Emens, 179 So. 

219, 236 Ala. 319. j 

Mo.—^Ross V. Pendergast 182 S.W. I 
2d 307, 353 Mo. 300— Corpus Juris 
cited in Nelson v, Evans, 93 S.W. 
2d 691, 694— Corpus Juris cited in 
Sheehan v. Terminal R. Ass’n of 
St Louis, 81 S.W.*2d 305, 808, 336 
Mo. 709—^Ramsey v. Parks, App., 
179 S.W.2d 481. 

Neb.—^In re Kinsey's Estate, 40 N.W. 
2d 526, 152 Neb. 95—Corpus Juris 
quoted in Chard v. New York Life 
Ins. Co., 16 N.W.2d 868, 863, 146 
Neb. 4<29. 

64 CJ. p 711 note 71. 
mstructions hdd proper or not er. 
xoneous 

Ga.—Daniel v. Etheredge, 31 S.E.2d 
18i; 198 Ga. 191—Williamson v. 
Walker, 1 S.B.2d 718, 187 Ga. 603 
—Stovall V. New York Underwrit¬ 
ers Ins. Co., 185 S.E. 241, 182 Ga. 
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163—Weathers Bros. Transfer Co. 
V. Jarrell. 33 S.B.2d 806, 72 Ga.App. 
317—Clarkson v. Clarkson, 12 S.B. 
2d 468, 64 Ga.App. 1—Haugabrooks 
V. Metropolitan Life Ins. Co., 12 S. 
E.2d 163, 63 Ga.App. 829—^Pope v. 
Copeland, 8 S.R2d 713, 62 Ga.App. 
548—Allmond v. Mount Vernon 
Bank, 192 S.E. 239, 56 Ga.App. 169 
—Mutual Life Ins. Co. of New 
York V. Burson, 179 S.K 890, 60 
Ga.App. 869. 

Ill.—^Martin v. Village of Patoka, 
27 N.B.2d 866, 306 DLApp. 51. 

N.J.—Market Street Corp. v. Krich- 
Radisco, Inc., 11 A.2d 109, 124 N. 
J.Law 802. 

64 C.J. p 711 note 71 [a], 
instructions held erroneous or prop¬ 
erly refused 

Ala.—Jones v. Mullin, 88 So.2d 281, 
251 Ala. 501. 

Ga.—^Martin v. Martin, 180 S.R 851, 
180 Ga. 782. 

Idaho.—^Molyneux v. Twin Falls Ca¬ 
nal Go., 35 P.2d 651, 54 Idaho 619, 
94 A.L.R. 1264. 

Ind.—^Peoples Trust St Sav, Co. v. 
Cohen. 78 N.E.2d 366, 117 Ind.App. 
472—New York Cent R. Co. v. De 
Leury, 192 N.B. 126. 100 Ind.App. 
140—Nesbitt v. Miller, 188 N.E. 
702, 98 Ind.App. 195. 

Me.—Cox V. Metropolitan Life Ins. 

Co., 28 A.2d 148, 139 Me. 167. 

Mo.—^Mueller v. Schien, 176 S.W.2d 
449, 35'2 Mo. 180—^Bennett v. Na¬ 
tional Fire Ins. Co. of Hartford, 
143 S.W.2d 479, 235 Mo.App. 720— 
Ralston Purina Co. v. Swaithes, 
App., 142 S.W.2d 340. 

N.C.—Caddell v. Caddell, 73 S.B.2d 
923, 236 N.C. 686—James v. Atlan¬ 
tic & E. Q R. Co., 65 S.E.2d 214, 
283 N.C. 591—Henley v. Holt 20 
S.E.2d 62, 221 N.a 274. 

Ohio.—Corbin v. City of Cleveland, 
57 N.E.2d 427, 74 Ohio App. 199, 
affirmed 56 N.E.2d 214, 144 Ohio 
St 82, 154 A.L.R. 874—Knabb v. 
Scherer. 187 N.E. 674, 45 Ohio 
App. 535. 

64 C.J. p 711 note 71 [b]. 
imposing greater burden than au^ 
thorized by pleadings held errone¬ 
ous 

Ala.—^Inter-Ocean Casualty Co. v. An¬ 
derson, 17 So.2d 766, 245 Ala. 584 
—National Life & Accident Ins. 
Co. V. Hollis, 197 So. 378, 29 Ala. 
App. 447. 

Peu—Smollnsky v. Metropolitan Life 
Ins. Co., 26 A.2d 131, 149 Pa.Super. 
72. 

30. Ga.—Felder v. Roberts, 129 S. 
E. 99, 160 Ga. 799, 

Mo.—Corpus Juris quoted in Aly v. 
Terminal R R. Ass’n of St Louis. 
78 S.W.2d 851, 855. 
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While It is not erroneous for an instruction to proof on the wrong party,or which places on one 
state an elementary principle as to the burden of party the burden of proving facts conceded by the 
proof,an instruction which places the burden of other party^^ or admitted®^ in his pleading,or 


Neb.—'In re Kinsey's Estate, 40 N.W. 
2d 526, 152 Neb. 95—Corpus Jorls 
(Luoted in Chard v. New York Life 
Ins. Co., 16 N.W.2d 858, 863, 146 
Neb. 429. 

Xnstraotloii held not erroneous as 
relievlnff party of burden. 

Ga.—Progrresslve Life Ins. Co. v. 
Smith, 30 S.E.2d 411, 71 Ga.App. 
157. 

Iowa.—Smith v. Pine, 12 N.W.2d 286, 
234 Iowa 256. 

Instruotion held erroneous as re¬ 
lieving party of burden.—Chard v. 
New York Life Ins. Co.. 16 N.W.2d 
858, 145 Neb. 429. 

81. D.C.—^Dixon v. Great Palls & O. 

D. Ry. Co., 48 App.D.C. 206. 

82, U.S.—^Alcaro v. Jean Jordeau, 

Inc., C.C.A.N.J., 188 P.2d 767— 

Schwasnlck v. Blandin, C.CA.Vt., 
65 F.2d 354. 

Ala.—^Pidellty-Phenix Fire Ins. Co. of 
New York v. Murphy, 166 So. 604, 
231 Ala. 680, certiorari denied 57 
S.Ct. 19, 299 U.S. 557, 81 L.Ed. 
410—^Helton v. Turner, 153 So. 866, 
228 Ala. 403. 

Cal.—Kritzer v. Citron, 224 P.2d *808, 
101 Cal.App.2d 33. 

Ga.—^Thomas v. Case, 66 S.B.2d 434, 
84 Ga.App. 564—^Boss v. Ed. & Al. 
Matthews, Inc., 181 S.E. ■688, <51 
GaApp. 889. 

Ill.—^In re Anderson’s Estate, 77 N. 

E. 2d 826, 333 lll.App. 492—Wellner 
V. New York Life Ins. Co„ 73 N. 
E.2d 15'6, 381 IlLApp. 360—Adkins 
V. Williams, 71 N.B.2d 210, 830 Rl. 
App. 427—^Hodgett v. Bates, 9 N. 
E.2d T29, 291 IlLApp. 620. 

Iowa.—^In re Hill’s Estate, 297 N.W. 
278, 230 Iowa 189—Chismore v. 
Marion Sav. Bank, 268 N.W. 187, 
221 Iowa 1256. 

Kan.—^Miller v. Kruggel, 195 F.2d 
597, 165 Kan. 485. 

Ky.—Kentucky Home Mut. Life Ins. 
Co. V. Watts, 188 S.W.2d 499, 298 
Ky. 471. 

Mass.—^Magrath v. Sheehan, 5 NJBi.2d 
547, 296 Mass. 263, 108 A.L.R. 
1228. 

Miss.—^Mississippi State Highway 
Commission v. Hillman, 198 So. 565, 
189 Miss. 860. 

Mo.—^Thompson v. Byers Transp. 
Co., 289 S.W.2d 498, 362 Mo. 4'2— 
Wolcott & Lincoln v. Humphrey, 
App., 119 S.W.2d 1022—^Layton v. 
Metropolitan Life Ins. Co., App., 
•89 S.W.2d 676. 

Neb.—^Umberger v. Sankey, 88 N.W. 
2d 21, 151 Neb. 488, rehearing de¬ 
nied 88 N.W.2d 561, 151 Neb. 625 
—^Myers v. Willmeroth, 84 N.W. 
2d 756, 150 Neb. 416. 

N.J.—^Federal Deposit Ins. Corp. v. 
Miller, •SS A.2d 888, 130 N.J.Law 


626—Borough of Stockton, Himter- 
don County, v. Frabizio, 81 A.2d 
43. 130 N.J.Law 1‘2—Celia v. Roth, 
174 A. 703, 113 N.J.Law 458. 

N.Y. — Quell V. Moylan, 44 N.Y.S.2d 
663, 26*6 App.Dlv. 1053. 

N.C.—Sumner v. Sumner, 44 S.E.2d 
40, 227 N.C. 610—^Haywood v. Home 
Ins. Co., 12 S.E.2d 221, 218 N.a 
736—^Meriden Nat. Bank v. Tur¬ 
ner, 2 S.E.2d 848, 215 N.a 656— 
Williams v. Philadelphia Life Ins. 
Co., 193 S.E. 728, 212 N.a 615— 
Davis V. Royall, 167 S.E. 569, 204 
N.a 147. 

Ohio.—^Hrybar v. Metropolitan Life 
Ins. Co., 45 N.E.2d 114, 140 Ohio 
St. 437—Crosby v. Powhatan Min. 
Co.. App., 76 N.E.2d 784. 

Okl.—Corpus Juris dted in El Kouri 
v. Toma, 194 P.2d 872. 874, 200 
Okl. 354—^Metropolitan Life Ins. 
Co. v. Rosier, 117 P.2d 798, 189 
Okl. 448—Eagle-Picher Min. & 
Smelting CO; v. Layton, 77 P.2d 
1187, 182 Okl. 406. 

Pa.—^Real Estate Trust Co. of Phila¬ 
delphia V. Metropolitan Life Ins. 
Co., 17 A.2d 416, 340 Pa. 633—^Levln 

V. Northwestern Nat. Bank, 35 A. 
2d 769, 164 Pa.Super. 94—Grimpe 
Y. Fedders, 173 A. 4'81, 113 Pa.Su¬ 
per. 366. 

S.C.—Citizens Bank of Darlington y. 
McDonald, 24 S.E.2d 369, 202 S.a 
244. 

Tex.—Glass y. Upton, ClvAJpp., 226 
S.W.2d 244—^Texas Power & Light 
Co. Y. Caney, Civ.App., 138 S.W.2d 
694, error dismissed. Judgment cor¬ 
rect—Gulf Refining Co. y, Jackson, 
Civ.App., 99 S.W.2d 681—Lamb v. 
Collins, Civ.App., 93 S.W.2d 490— 
Texas Employers Ins. Ass'n y. Al¬ 
len, Civ.App., 93 S.W.2d 481-^3tate 
Farm Mut. Automobile Ins. Co. y. 
Sanders, Civ.App., 87 S.W.2d 848 
—^Massachusetts Bonding & Insur¬ 
ance Co. V. Cannon, CiY.App., 81 S. 

W. 2d 298—Winters Mut. Aid Ass'n 
V. King, Civ.App., 77 S.W.2d 284. 

Vt.—Gentes v. St. Peter, 163 A. 669, 
106 Vt. 103. 

Wis.—^Mossak v. Pfost, 44 N.W.2d 
922, 258 Wis. 73—O'Donnell v. 

Kraut, 7 N.W.2d 889, 242 Wis. 268 
—^Frank v. Metropolitan Life Ins. 
Co., 277 N.W. 648, 227 Wis. 618. 

64 C.J. p 712 note 74, 

Ixfcstructions placing burden of proof 
on wrong party as reversible error 
see Appeal and Error 5 1768. 

Xustmotions held proper or not er¬ 
roneous 

Ga.—Calhoun v. Babcock Bros. Lum¬ 
ber Co., 80 S.E.2d 872, 198 Ga. 74 
—New England Mut. Life Ins. Co. 
V. Childs. 194 S.E!. 561, 186 Oa. 19& 
—^Pennsylvania Threshermen & 

Farmers Mut. Gas. Ins. Co. v. Tay¬ 


lor, 58 S.E.2d 542, 81 Ga.App. 277 
—^Progressive Life Ins. Co. v. 
Smith, 80 S.E.2d 411. 71 Ga.App. 
167. 

Iowa.—Wiese v. Greenwalt, 10 N.W. 

2d 641, 238 Iowa 896. 

Mo.—^Montgomery v. Ross, 218 S.W. 
2d 99—Green v. Boothe, 188 S.W.2d 
84, 289 Mo.App. 78—^Roth v. Roth, 
App., 142 S.W.2d 818—Swihart v. 
Missouri Farmers Mut. Tornado, 
Cyclone & Windstorm Ins. Co., 188 
S.W.2d 9, 284 Mo.App. 998—Dia- 
mant v. Stein, 116 S.W.2d 278, 282 
Mo.App. 1174. 

Neb.—Heusser v, MCAtee, 89 N.W. 

2d 802, 151 Neb. 828. 

N.a —^Polansky v. Millers' Mut. Fire 
Ins. Ass'n of HI., 78 S.E.2d 218, 
•288 N.C. 427. 

Okl.—^Jackson v. Gifford, 264 P.2d 
811—Cave v. Wall, 78 P.2d 407, 182 
Okl. 461—Mitchell v. Gibson, 36 P. 
2d 1, 169 Okl. 430. 

Tenn.—^Texas Co. v. Ingram, 64 S. 

W.2d 208, 16 Tenn.App. 267. 

Tex.—^McGee v. McGee, Civ.App., 287 
S.W.2d 778, error refused no re¬ 
versible error—American Nat. Ins. 
Co. V. Points, Civ.App*, 181 S.W.2d 
988, error dismissed. Judgment cor¬ 
rect—Williams v. Long, Civ.App., 
106 S.W.2d 878, error dismissed— 
Casualty Reciprocal Exchange v. 
Berry, Civ.App., 90 SwW.2d 596, 
error refused. 

Va.—^Woodmen of World Life Ins. 
Soc. Y. Grant, 88 S.£).2d 450, 185 
Va. 288. 

64 C.J. p 712 note 74 Cd]. 

W^ere party has assumed burden 
of proofs charging Jury in such man¬ 
ner as to impose burden on adversary 
was erroneous.—First Nat Bank of 
Cornelia v. Kelly, 10 B.E.2d 66, 190 
Ga. 603—^Morgan v. Automobile Fi¬ 
nancing, 178 S.E. 721, 180 Ga 894— 
N. Seligman & Co. v. Daniels, 7 S. 
E.2d 207, 61 GaApp. 643. 

Proper placing of burden Is a sub¬ 
stantial right 

N.a —^Haywood v. Home Ins. Co., 12 
SJB3.2d 221 , 218 N.a 736. 

33. m. —Colky Y. Metropolitan Life 
Ins. Co., 49 N.E.2d 880, 320 Rl. 
App. 120. 

MJo.—^Boillot v. Income Guaranty Co., 
88 S.W.2d 219, 281 Mo.App. 990— 
Sexton Y. Lockwood, App., 207 B. 
W. 866. 

znstruotlon properly refused 
Ark.—^Massachusetts Mut. Life Ins. 
Co. Y. Peoples Loan & Inv. Co., 8S 
S.W.2d 831, 191 Ark. 982. 

34. Mo.—Welch v. Fraternal Aid Un¬ 
ion, 258 S.W. 187, 214 Mo.App. 448. 

35. Ohio.— Scott Y. Hlbherd, Com. 
PL, 76 N.B.2d 92. 

64 C.J. p 712 note 77. 
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places on a party the necessity of proving all of 
certain allegations instead of any one of them,^® 
or only some of them^^ is erroneous. So instruc¬ 
tions as to the burden of proof have been held er¬ 
roneous when applicable only to the burden of evi¬ 
dence, 38 or when not followed by instructions as 
to the shifting of the burden of evidence, 33 although 
in an ordinary action, where the trial judge cor¬ 
rectly charges as to the general burden of proof, 
he is not required to discuss the shifting of the bur¬ 
den of introducing evidence.^® An instruction mis¬ 
placing the burden of proof, however, is not fatal 
error where the party on whom it should have been 
placed has clearly proved his contentions,or where 
the verdict was in favor of the party on whom it 
was placed.43 ^11 instructions as to the burden of 


proof should be read together, and an instruction 
is not fatal for mere informality or inaccuracy of 
statement if it clearly appears from the whole case 
that the jury were not misled thereby .^3 

§ 355. -Failure of Party to Testify or to 

Call Witnesses, or to Produce Evi¬ 
dence 

An instruction with respect to the Inference the Jury 
may draw from the failure of a party to testify or to call 
witnesses, or to produce evidence, should correctly state 
the law. 

An instruction with respect to the inference the 
jury may draw from the failure of a party to 
testify or to call witnesses, or to produce evidence, 
should correctly state the law.^ The court should 
not give binding instructions as to the effect of such 


86. Ala.—^Birmingham Ry., Light & 
Power Co. v. Hunt, 76 So. 918, 200 
Ala. 560. 

Iowa.—Williamson v. Rohinson, 111 
I^T.W. 1012, 184 Iowa 345. 

87. Ind.—Commercial Union Assur. 
Co., Limited, of London, Hhgland, 
V. Schumaker, 119 N.B. 532, 71 
lnd.App. 536. 

64 CJ. p 718 note 79. 

38. N.C.—Cox V. Aberdeen, etc,, R. 
Co., 62 S.E. 884, 149 N.a 117. 

64 C.J. p 713 note 80. 

89. Ga.—^Freeman v. Hamilton, 74 
Gcu 817. 

40. Ga.—^Thomas v. Case, 66 S.E.2d 
434, 84 Ga.App. 564. 

64 aj. p 713 note 82. 

41. Ala.—Bills V. Allen, 2 So. 676, 
80 Ala. 515. 

Qa.—^Moore v. Brewer, 21 S.B. 460, 94 
Ga. 260. 

42. Neb.—^Anderson v. Chicago, etc., 
R. Co., 52 N.W. 840, 36 Neb. 95. 

43. Colo.—Ramsay y, Meade, 66 P. 
1018, 37 Colo. 465. 

64 C.J. p 713 note 86. 

Construction of instructions as a 
whole see infra S 480. 

44. U.S.—Garrett v. Faust, D.C.Pa., 
9 F.RJ). 482, vacated on other 
grounds, CJL, 183 F.2d 626, cer¬ 
tiorari denied 71 S.Ct 493, 840 U. 
8. 931, 95 LuBd. 672, rehearing de¬ 
nied 71 S.Ct. 788, 841 U.S. 917, 95 
luBd. 1852, rehearing denied 71 
act 801, 341 U.S. 933, 95 L.Bd. 
1862. 

64 aj. p 718 note 90. 

Duty of court to give instructions as 
to failure to produce evidence see 
supra S 812. 

Inferences arising from failure to 
produce evidence see Evidence 9 
156. 

Province of court and Jury with re¬ 
spect to effect of withholding of 
evidence or failure to appear see 
supra 9 671. 


XnstmotLons held proper or not er¬ 
roneous 

Cal.—^Buswell v. City and County of 
San Francisco, 200 P.2d 115, 89 
Cal.App.2d 128—^Wlnkie v. Tur¬ 
lock Irr. Dlst. 74 P.2d 302, 24 
Cal.App.2d 1. 

Conn.—^Tavls v. Sullivan, 76 A.2d 
99, 137 Conn. 253. 

Ga.—^Beardsley v. Suburban Coach 
Co., 63 S.E.2d 911, 83 Ga.App. 831 
—^Laney v. Barr, 6 S.B12d 99, 61 
Ga.App. 145. 

ni.— Aldridge V. Morris, 86 N.B.2d 
148, 837 llLApp. 869—^Petersen v. 
General Rug & Carpet Cleaners, 
77 N,B.2d 68, 383 IlLApp. 47. 

Miss.—Craighead v. Operating Cab 
Co.. 70 So.2d 878—KUlings v. Met¬ 
ropolitan Life Ins. Co., 192 So. 577, 
187 Miss. 265, 181 A.L.R. 684— 
Robinson v. Haydel, 171 So. 7, 177 
Miss. 233. 

Ohio.—State ex rel. Raydel v. Raible, 
App., 117 N.E.2d 480, appeal dis¬ 
missed 120 N.B.2d 590, 162 Ohio 
St 74. 

Pa.—^Dommes v. Zuroski, 38 A.2d 78, 
360 Pa. 206. 

Tenn,—Strickland Transp. Co. v. 
Douglas, App., 264 S.W.2d 233. 

64 C.J. p 713 note 90 [b]. 

Znstractions held ezroneons or prop¬ 
erly refused 

Cal.—^Hays v. Viscome, 2'64 P.2a 178, 
122 Cal.App.2d 135—Holland v. 
Kerr, 2'53 P.2d 88, 116 Cal.App.2d 
8L 

Conn.—^Halplne v. Halpine, 87 A.2d 
146, 138 Conn. 578 —Ross v. Koenig, 
28 A.2d 875, 129 Conn. 403—Cote 
V. Palmer, 16 A.2d 696, 127 Oonn. 
321. 

D.C.—Guaranty Development Oo. v. 
Circle Paving Co., Mun.App., 83 
A.2d 160. 

Miss.—Gatlin v. Allen, 33 So.2d 804, 
208 Miss, 135—Clary v. Breyer, 18 
So.2d 63'3, 194 Miss. 61i2—Hobson 

Q7A 


V. McLeod, 147 So. 778, 165 Miss. 
853. 

N.J.—O'Neil V. Bllotta. 86 A.2d 706, 
18 N.J.Super. 82, affirmed 91 A. 
2d 231, 10 N.J. 308—^Domanowski 
V. Prudential Ins. Co. v. America, 
182 A. 906, 116 N.J.Law 247. 

N.T.—^Potomac Ins. Co. v. Donovan, 
112 N.T.S.2d 714, 279 App.Dlv. 1135 
—Brett V. Simon, 98 N.Y.S.2d 64, 
277 App.Div. 890—^Borman v. Hen¬ 
ry Phipps Estates, 23 N.T.S.2d 
339, 260 App.Div. 657—Mlllo v. 
Railway Motor Trucking Co., 15 
N.T.S.2d 78, 267 App.Div. 640— 
Pappas V. Slepowltz, 55 N,T.S.2d 
647—Speizer v. Niagara Cab Co., 
17 N.T.S.2d 88. 

Ohio.—^Diffenbacher v. Lake Shore 
Coach Co., App., 81 N.E.2d 887— 
Ford V. Commercial Motor Freight 
14 N.E.2d 854, 67 Ohio App. 884. 
Pa.—^ECaas v. Kasnot 92 A.2d 171, 371 
Pa. 580—^Lanzino v. Kessler, Com. 
PL, 100 Pittsb.Leg.J. 115. 

VTash.—^McFarland v. Commercial 
Boiler Works, 116 P.2d 288, 10 
Wa8h.2d 81. 

64 aj. p 713 note 90 [cl. 

Failure to charge held not errone¬ 
ous 

Ga.—Kirkland v. Wheeler, 66 S.E.2d 
848, 84 GaJlpp. 362. 

Inferences warranted fZom failure 
to call witness 

Where any inference is warranted 
from party's failure to call witness 
within his controL Jury should be in¬ 
structed that they may infer that 
witness would not have controverted 
material testimony adverse to the 
party who might have called him or 
would not have corroborated mate¬ 
rial testimony for such party, and 
that, hence, Jury may accept testi¬ 
mony adverse to such party and take 
it most strongly against him.—Milio 
V. Railway Motor Trucking Co., 15 
N,T.S.2d 78, 267 App.Dlv. 640. 
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failure to produce evidence^^ and the language of 
such instructions must not be too broad,too 
strong, or too direct.^*^ The court may g^ve an 
instruction that the jury should view with distrust 
any weaker evidence offered on a material issue 
if they should find that it was within the party’s 
power to produce stronger proof and such an 
instruction may be given although there is no 
occasion for it.^^ 

§ 356. -Exclusion of Evidence from Con¬ 

sideration of Jury 

The sufficiency of an Instruction to overcome the 
effect of evidence improperly before the Jury is largely 
within the discretion of the trial court. 

The sufiSdency of an instruction to overcome 


TRIAL §§ 355^5-? 

the effect of evidence improperly before the jury 
is largely within the discretion of the trial court. 

It has been held that nothing short of an express 
instruction to the jury to disregard the evidence 
will sufi&ce,5i and it has been said that the effect 
of incompetent testimony once admitted cannot be 
done away with, except by such a charge to the 
jury as will enforce on them the duty to disregard 
it completely.S2 Such instructions must not be 
misleading53 or incorrect.54 

§ 357. Weight and Effect of Evidence 

The court should suffleientiy and correctly charge 
as to the weight and effect of the evidence. 

The court should sufficiently and correctly charge 
as to the weight and effect of the evidence's and 


45. Pa.—^Hall V. Tanderpool, 2« A. 
1069. 156 Pa. 162. 

64 C.J. p 718 note 91. 

46. Mo.—^Lamport v. JStna Life Ins. 
Co.. 199 S.W. 1020. 

64 C.J. p 713 note 92. 

47. Tenn.—^Fisher v. Travelers* Ins. 
Go., 138 S.W. 816, 124 Tenn. 460, 
Ajin.Ga8j.912D 1246. 

48. Cal.—Koon v. Sher. 220 P.2d 
784, 98 Gal.App.2d 530. 

XnstnLctloiL lield not erroneous 
Cal.—Dodds v. Stellar, 176 P.2d 607, 
77 Cal.App.2d 411. 

Xnstmctlons lield erroneoiu or jfsoTh 
erly refused 

Cal.—^Hooper v. Bronson, 26-6 P.2d 
690, 123 Cal.App.2d 243—Holland 
V. Kerr, 263 P.2d 88, 116 Cal.App. 
2d 81—Boyd v. Theetgee, 177 P,2d 
637, 78 Cal.App.2d 846. 

48. Cal.—^Koon v. Sher, 220 P.2d 784, 
98 Cal.App.2d 580. 

sa Ga.—^Blount v. Beall, 2i2 S.H. 62, 
95 Ga. 182. 

Duty to exclude Improper evidence 
from considera/tion of Jury see su¬ 
pra S 813. * 

Xnstmotions held sufiOLoient 
Ga.—^Manley v. Combs, 80 S.E.2d 
486, 197 Ga. 768. 

Ill.—Johnson v. Elgin, J. & E. By. 

Co., 87 N.E.2d 567, 838 Ill.App. 316. 
64 C.J. p 713 note 96 [a]. 
Xnstmotions hSld insnfflolent 
Tex.—^Blaugrund v. Gish, 179 S.W. 

2d 266, 142 Tex. 379. 

64 C.J. p 718 note 96 [b]. 

51. N.G—^North Carolina Agr. Credit 
Corporation v. Boushall, 187 S.E. 
721, 193 N.C. 605. 

64 C.J. p 714 note 96. 

52. Ohio.—^Henkle v. McClure, 82 
Ohio St. 202. 

53. Cal.—^Dawson v. Boyd, 148 P.2d 
878, 61 Cal.App.2d 471. 

64 CJ. p 714 note 98. 

Mljsleadlng instruotions generally 
see supra S 838. 


Instruotion held properly refused 

because of possibility of misleading 
the Jury. 

Ala.—Jersey Ins. Co. v. Boddam, 66 
So.2d 631, 256 Ala. 634. 

m. —^Kenna v. Calumet, H. & S. E. B. 
Co.. 206 IlLApp. 17, affirmed IdO 

N.B. 269, 284 Ill. 801. 

54. Cal.—^Armstrong v. Kline, 149 
P.2d 446, 64 Cal.App.2d 704. 

64 C.J. p 714 note 99. 

Xnstmotions held proper or not er¬ 
roneous 

Iowa.—State Sav. Bank of Sharps- 
burg V. Universal Credit Co., 12 
N.W.2d 890, 284 Iowa 443. 

Minn.—Dahlke v. Metropolitan Life. 
Ins. Co., 16 N.W.2d 624, 218 Minn. 
181. 

Tex.—Kiel v. Mahan, Clv.App., 214 
S.W.2d 865, refused no reversible 
error. 

Va.—^tna Ins. Co. v. Carpenter, 196 
S.E. 641, 170 Va. 312. 

64 GJ. p 714 note 99 [bj. 

Instmotious held erroneous or prop¬ 
erly refused 

Fla.—^Tampa Union Terminal Co. v. 
Bichards, 146 So. 691, 108 Fla. 516. 

Miss.—^Bradley v. Gulf States Creo- 
soting Co., 48 So.2d 363, 209 Miss. 
747. 

64 C.J. p 714 note 99 [c]. 

xnstmotions held improperly refused. 

Mo.—^Franklin v. Kansas City Public 
Service Co., 186 S.W.2d 646, 289 
Mo.App. 161. 

Ohio.—Stover v. Yoakum, App., 109 
N.E.2d 877. 

55. Kan.—Dickerson v. Mlssouri- 
Kansas-Texas B. Co., 87 P.'2d 585, 
149 Kan. 314. 

Mo.—^Broderick v. Brennan, App., 170 
S.W.2d 686. 

64 GJ. p 714 note 2. 

Directing verdict if Jury believe evi¬ 
dence see supra § 360. 

Duty to give instructions as to pur¬ 
pose and effect of evidence see su¬ 
pra S 311. 


Invasion of province of Jury: 

By expression of opinion on facts 
see supra 8 284. 

By Instructions on facts or weight 
and sufficiency of evidence see 
supra S§ 285-292. 

Xustmotiou held sufBLoient or cor¬ 
rect 

Qa.—Great American Indemnity Go. 
V. Oxford, 27 S.E.2d 880, 70 Ga.App. 
208. 

ni.—Branch v. Woulfe, 21 N.B.2d 
14*8, 800 ni.App. 472. 

Iowa.—^Bauer v. Beavell, 260 (Nf.W. 29, 
219 Iowa 1212. 

Or,—Oregon Motor Stages v. Port¬ 
land Traction Co., 255 P.2d 558, 198 
Or, 16. 

Pa.—^Knoble v. Bitter, 20 A.'2d 848, 
146 Pa.Sup6r. 149—^Bom v. Troup* 
Com.Pl., 62 LanaBev. 59. 
Instruotiou held iasuiOoieiLt 
Ga.—^MeJenkin Ins. & Bealty Co. v. 
Thompson, 64 SJC.2d 336, 79 Ga. 
App. 473. 

Pa.—-Williams v. Woodard, 90 A-2d 
329, 171 Pa.Super. 479—McCaullf 
V. Griffith, 168 A. 636, 110 Pa.Su¬ 
per. 622. 

Xustmotions held proper or not ex. 
roueous 

U.S.—^Dillon V. Evansville Befiuing 
Co., C.CA..Ind., 127 F.2d 13—PhUr 
adelphla Storage Battery Co. v. 
Kelley-How-Thomson Co., C.CA^ 
Minn., 64 F.2d 884, certiorari de¬ 
nied 64 S.Ct. 68, 290 U.S. 651, 78 
LkEd. 564—^Boyle v. Ward, D.C.Pa., 
89 F.Supp. 646, affirmed, C.C.A., 125 
F.2d 672. 

Ala—^McCall v. Busey, 12 So.2d 401, 
244 Ala 162—Sovereign Camp, W. 

O. W., V. Gunn, 168 So. 192, 229 
Ala 508. 

Cal.—Shields v. Oxnard Harbor Dish, 
116 P.2d 121, 46 Cal.App.2d 477— 
San Mateo County v. Christen, 71 

P. 2d 88, 22 Cal.App.2d 875. 

Colo.—^Denver Joint Stock Land Bank 
V. Board of Com’rs of Elbert Coun¬ 
ty, 98 P.2d 288, 105 Colo. 866. 
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in giving rules for weighing evidence to the jury, 
the court should state them as general rules, sub¬ 
ject to be controlled and modified by the case before 
them, as made by all the testimony.56 Such in¬ 
structions must not be misleading,57 confusing,^^ 
ambiguous,®® or too general,®® and should not con¬ 
tain words of criminal parlance.®^ Instructions that 
the jurors are the sole and exclusive judges of the 
weight of the evidence are proper;®® but it has 
been held improper to emphasize the fact that the 
jury are the sole judges of the weight of the evi¬ 
dence.®® An instruction which merely states the 
settled rule as to how the jury shall weigh the evi¬ 
dence is proper,®^ as is an instruction that the jury 


in weighing testimony may put themselves in the 
position of the parties as far as ascertainable.®® In 
instructing on the effect of testimony against a pre¬ 
sumption of evidence, it has been held that the 
court should follow the language of the statute.®® 

§ 358. -Inferences from Evidence 

Instructions with respect to Inferences to be drawn 
from the evidence must contain a proposition of law 
and must state It correctly, and must not be misleading. 

Instructions relating to inferences to be drawn 
from the evidence must contain a proposition of 
law®7 and must state it correctly,®® and must not 


Conn.—^Boland v. Vanderbilt, 102 A. 

2d 362, 140 Conn. 520. 

Fla.—Shows V. Liee, 194 So. 221, 141 
Fla. 857. 

Oa.—^Matthews v. Blanos, 40 S.E.2d 
715, 201 Ga 649—McDonald v. Mc¬ 
Donald, 180 S.B. 815, 180 Ga. 771— 
Bankers Health & Life Ins. Co. v. 
Plumer, 21 S.E.2d S15, 67 Ga.App. 
720—Daughtry v. Georgia Power 
Co., 6 S.E}.2d 454, 61 Ga.App. 505, 
m. —^Rogers v. Mason, 104 N.E.2d 364, 
845 DLApp. 560. 

Ind.—Craig v. Citizens Trust Co., 26 
NJBLSd 1006, 217 Ind. 434. 

Kan.—Alexander v. Wehkamp, 232 P. 

2d 440, 171 Kan. 285. 

Mo.—LeGrand v. U-Drlve-It Co., 247 
S.W.2d 706—Hamel v. Kansas City 
' Public Service Co„ App., 187 S.W. 
2d 492—^Broderick v. Brennan, App., 
170 S.W.2d 686—State ex rel. -State 
Highway Commission y, Lindley, 
^ 118 S.W.2d 132, 222 MoJ^p. 8'8L 
Neb.—^EUtmblen v. Steckley, 27 N.W. 

2d 178, 148 Neb. 283. 

Ohio.—Crisafi v. Kowalski, App., 117 

N.E.2d 465—Barbish v. Ohio Fi¬ 
nance Co., App., 101 N.H.2d 792. 
Or.—^McKinnon v. Chenoweth, 156 P, 
2d 944, 176 Or. 74—Cosgrove v. 
Tracey, 64 P.2d 1821, 166 Or. 1. 
Pa—Scollon V. Pennsylvania R. Oo., 
■62 PaDlst & Co. 649. 

Tex.—Employers' Liability Assur. 
Corporation v. Sims, Clv.App., 67 
S.W.2d 445, error refused. 

Vt—Bucklln V. Narkwich, 182 A. 

207, 108 Vt 1. 

«4 C.J. p 714 note 2 [c]. 

Castraotioiui held ezzoneons or prop- 
exly refused. 

Ga.—Kaylor v. Kaylor, 85 S.E.2d 1, 
199 Ga. 516. 

IdahQ.^Auslch v. Franh> 222 P,2d 
1073, 70 Idaho 494. 

HI.—^Wacker-Wahash Corp. ▼, City 
of Chicago, 112 N.E.2d 903, 350 
Ill.Ai>p. 343—Smith v. Illinois Cent 
R. Co., 99 N.B.2d 717, 843 IlLApp. 

• 698—^Powell v. Myers Sherman Co., 
82 N.E.2d >663, 309 DLApp. 12— 
Firman v. Duyvejonck, 10 N.E.2d 
; 146, 291 DLApp. 621. 

Iowa—Thordson v. MdKeighan, 16 


N.W.2d 607, 286 Iowa 409—In re 
Iwera* Estate, 280 N.W. 679, 226 
Iowa 389. 

Mass.—^Milliken v. Warwick, 28 N.B. 
2d 224. 306 Mass. 192—Gould v. 
Boston & M. R. R., 184 N.E. 449, 
282 Masa 160. 

Mo.—^Borrson Mlssourl-EIansas- 

Texas R. Co., 172 S.W.2d 826. 351 
Mo. 214—^Borrson v. Mlssouri-Kan- 
sas-Texas R. Co., 161 S.W.2d 227— 
Buban v. St Louis Public Service 
Co., APT).. 193 S.W.2d 346. 

N.J.—^Rsmar v. Lincoln Transit Co., 
80 A.2d 406, 129 N.J.Law 526. 

N.C.—^Morgan v. Carolina Coach Co., 
46 S.B.2d 339, 228 N.C 280. 

Ohio.—A« Macaluso Fruit Co. v. 
Commercial Motor Freight App., 
67 N.E.2d 692. 

Or.—^McKinnon v. Chenoweth, 156 P. 
2d 944, 176 Or. 74. 

Tenn.—^Municipal Paving & Const 
Co. V. Hunt 123 S.W.2d 848, 22 
Tenn.App. 380. 

Va—^Massle v. Firmstone, 114 S.B. 

662, 134 Va 450, 

64 C.J. p 714 note 2 [d]. 

Xastruottous held improperly refused 
U.S.—Virginian Ry. Co. v, Armen- 
trout C,CA.W.Va, 168 P.2d 358. 
Failure to give iustroctLou held not 
erroneous 

Ohio.—St Paul Fire & Marine Ina 
Co. V. Baltimore & O. R. Co., 196 

N. B. 861, 129 Ohio St 401. 
Evideiice held to justify charge as 

to positive and negative evidence 
Ga—^Progressive Life Ins. Co. v. 
Archer, 87 S.B.2d 713, 73 GaJi.pp. 
639. 

Scintilla of evideaice rule wus not 
Involved in determining correctness 
of instructions where there was sub¬ 
stantial evidence of defendant's neg¬ 
ligence under the humanitarian doc¬ 
trine.—^Ramel v. Kansas City Public 
Service Co., Mo.App., 187 S.W.2d 492. 

56. Ga—McLean v. Clark, 47 Ga 
24. 

57. W.Va—Gilkerson v. Baltimore & 

O. R. Co., 41 S.B,2d 188, 129 W.Va 
649. 

64 C.J. p 714 note 4. 
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58. Mo.—Pyle v. McNealy, 62 S.W. 
2d 921, 227 MaApp. 1035. 

59. Cal.—Perry v. McLaughlin, 297 

P. 554, 212 Cal. 1. 

60 . znstruotion held toto genearal 
Md.—Heath v, Michael, 126 A. 594, 

145 Md. 277. 

61. Ala—^Watson v. Adams, 65 So. 
528, 187 Ala 490, Ann.Cas.l916B 
565. 

62. U.S.—^Emanuel v. Kansas City 
Title & Trust Co., C.C.A.MO., 127 
P.2d 176. 

$4 CJ. p 714 note 8. 

63. Znstmotlon held impro]^ 
Ark.—Texarkana & Ft. Smith Ry. Co. 

V. Adcock, 231 S.W. 866, 149 Ark. 

no. 

64. Cal.—^Ensign v. Southern Pac. 
Co., 223 P. 958, 193 OaL $11. 

65. Ala—Sutterer v. Lassetter, 114 
So. 414, 217 Ala 32. 

68. Cal.—Harker v. Southern Cali¬ 
fornia Edison Co., 256 P. 848, 83 
CalA.pp. 20.4. 

67. Ala—Clark & Barker v. Bufaula 
Brick Works, 88 So. 669, 205 Ala 
545. 

6a U.S.—Herzlnger v. Standard Oil 
Co. of Cai., CJLNev., 190 P.2d 696. 
Znstruotioiui held proper or not er¬ 
roneous 

Cal.-^ohnson v. Marquis, 209 P.2d 
63, 93 Cal.App.2d 341. 

Mo.—Grandgenett v. National Pro¬ 
tective Ins. Ass'n, 78 S.W.2d 341, 
229 Mo.App. 182. 

N.C.—Commercial Solvents v. John¬ 
son, 69 S.E.2d 716, 285 N.C. 237. 
S.C.—Nelson v. Atlantic Coast Line 
R. Co., 4 S.E.2d 273, 191 S.C. 345. 

64 C.J. p 714 note 14 [a]. 

XuBtruetioii held erroneous or proper¬ 
ly refused 

Miss.—^M. & A. Motor Freight Lines 
V. VUlere, 1 So.2d 738, 190 Miss. 
848. 

Tenn.—City of Memphis v. XJselton, 
App., 260 S.W.2d 293. 

Vt.—Reid V. Abbiati, 32 A.2d 133, 113 
Vt. 233. 

64 C.J. p 714 note 14 £b3. 
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be misleading.*# Instructions that an inference 
must be founded on facts legally proved, and cannot 
be based on another inference,^* and that inferences 
properly drawn are to be considered as part of the 
evidence,^! have been held proper. ^ 

§ 359. -Conflicting Evidence 

Instructions relating to conflicting evidence must not 
embody an Incorrect statement of law or be misleading. 

Instructions relating to conflicting evidence must 
not embody an incorrect statement of law72 or be 
misleading.*^® Thus, instructions that contradictory 
testimony should be considered in the light of sur¬ 
rounding circumstances, and credence given where 
warranted,^^ or, that if the jury cannot reconcile 
conflicting testimony, they must determine what 
is true and what is false by the application of the 
tests given by the court and all other tests wilihin 
their skill and power,75 have been held proper, tin- 
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less there is an irreconcilable conflict in the cvi- 
dence,75 the court may properly charge that, if 
possible, the jury should recondle^^ or harmonize^^ 
conflicting evidence, rather than reject the testimony 
of some of the witnesses as willfully false; and it 
has been held error to instruct them not to attempt 
so to do.72 An instruction that the jury need not 
reconcile testimony which they are reasonably satis¬ 
fied was false may be properly refused,®® although 
the giving of such an instruction has been held not 
erroneous.®^ 

§ 360. -Circumstantial Evidence 

Instructions relating to the weight and effect of 
circumstantial evidence must embody correct statements 
of the law and must not be misleading or too general. 

Instructions relating to the weight and effect of 
circumstantial evidence must embody correct state¬ 
ments of the law®2 and must not be misleading®* 


69. Ohio.—^Reiser v. Cincinnati St 
Ry. Go., 109 N.E.2d 284, 92 Ohio 
App. 24. 

64 C.J. p 714 note 15. 

70. Or.— Oregon Box & Mfgr. Co. v. 
Jones Lumber Co., 244 P. 313, 117 
Or. 411. 

64 C.J. p 715 note 16. 

71. Cal.—In re Alexander's Ustate, 
295 P. 58, 111 Cal.App. 1. 

72. Ga.—^Albany Federal Sav. & 
Loan Ass’n v. Henderson, 81 S.E.2d 
20, 198 Ga. 116. 

64 C.J. p 715 note 28. 

Instniotton held authorised hy evl- 
deaoe 

Ga.—Bland v. Davlson-Paxon Co., 64 
S.E.2d 850, 88 GaA.pp. 468. 

78. ni. —Gehriir y. Chicaero & A R. 

Co., 201 HLApp. 287. 

64 C.J. p 715 note 27. 

ConfusinsT and misleading instruc¬ 
tions In general see supra § 338. 

74. m.—Chicago, etc., R. Co. v. 
Rains, 67 N.E. 840, 208 HL 417. 

64 C.J. p 715 note 18. 

75. Wis.—^Norris v. CArgiU, 15 N". 
W. 148, 67 Wis. 261. 

76. Tex.—Houston, etc., R. Co. v. 
Bell, 76 S.W. 484, 97 Tex. 7L 

64 C.J. p 715 note 20. 

77. TJ.S,—^Parulo v. Philadelphia, 
etc., R. Co., C.C.N.T., 146 P. 664. 

64 C.J. p 715 note 21. 

78. S.D.—^Holdridge v. Lee, 52 N.W. 
265, 8 S.D. 134. 

79. N.T.—'Beers v. Metropolitan St 
R. Co., 84 N.T.S. 786, 88 App.Div. 
9. 

Wis.—^Moore v. Kendall, 2 Pinn. 99, 1 
Chandl. 88, 62 Am.X>. 145. 

80. Ala.—^Barker Sr. Tennessee Coal, 

Iron ft R. Co., 66 So. 600,' 189 Ala. 
679. . 


81. Ala.—^Barker v. Tennessee Coal, 
Iron ft R. Co., supra. 

82. U.S.—Moran v. Pittsburgh-Des 
Moines Steel Co., B.C.Pa., 86 P. 
Supp. 256, reversed on other 
grounds, C.A, 183 P.2d 467. 

64 C.J. p 716 note 30. 

Weight of circumstantial evidence 
generally see ITvidence § 1089. 

Xastmctioiui held not erroneotui or 
ohjeotloiialile 

Ark.—Kurry v. Frost, 162 S.W.2d 48, 
204 Ark. 386. 

Cal.—^Huddy v. Chronicle Pub. Co., 
103 P.2d 421, 15 Cal.2d 554. 

Conn.—Orico v. Williams. 97 A2d 
556, 139 Conn. 714. 

Ga.—^Hatcher v. Bray, 77 S.H.2d 64, 
88 Ga.App. 844—^Baldwin v, Geor¬ 
gia Automatic Gas Co., 70 S.E.2d 
108, 85 Ga.Appk 767—Bailey v. At¬ 
lanta Gas Light Co., 197 S.E. 911, 
58 GsuApp. 78—^Louisville ft N. R. 
Co. V. Pounds, 179 S.B. 286, 60 Ga. 
App. 611. 

Ill.—(yDonneU v. Barach, 116 N.B.2d 
912, 1 niA.pp.2d 167—Goodwin v. 
Lamb, 101 Nr.B.2d 207, 844 DLApp. 
449—O'Brien v. Chicago ft N. W. 
Ry. Co., 68 N.E.2d 638, 329 BLApp. 

I 382—Goodrich v. Sprague, 26 N.B. 

I 2d 884, 804 IlLApp. 656, reversed 
on other grounds Sprague v. Ctood- 
rlch, 32 N,E.2d 897, 376 Ill. 80. 

Ind.—Chicago ft Erie R. Co. v. Mone- 
smith, 87 N.EL2d 724, 110 Ind.App. 
281—Jones v. Kasper, 88 N.E.2d 
816, 109 Ind.App. 465. 

Mo.—Welch V. Thompson, 210 S.W. 
2d 79. 857 Mo. 703. 

N.H.—^Bmery v. THo Roofing Co., 196 
A 409, 89 N.H. 165. 

Pa.—^Wainstein v. Equitable Life 
Assur. Soc., 178 A 502, 918 Pa. 428 
—Haln V. Ebersole, Com.PL, 49 
Dauph.Co. 122. 
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Tenn.—National Life ft Accident lns» 
Cb. V. Tates. 64 S.W.2d 624, 15 
Tenn.App. 844. 

Tex.—West V. Oashin, Civ.App., 89 
S.W.2d 1001, error dismissed. 

Vt.—Gero v. John Hancock Mut Life 
Ins. Co., 18 A2d 154. Ill Tt 462. 

64 C.J. p 715 note 30 [al. 

Xnstmotioiui held erroaeons or prop* 
erly reftised 

Ark.—Tonne v. Kollmeyer, 257 S.W. 
2d 270. 

Ga—^Lane Drug Stores v. Brooks, 29 
S.E.2d 716, 70 GaApp. 878. 

m.—Jepsen v. Sprout & Davia 71 
N.E.2d 642, 380 niApp. 448. 

Ind.—Kempf v. EUmsel, 98 N.EL2d 
200, 121 IndAppb 488. 

Iowa—Rusch v. Hoffman, 274 N.W. 
96, 228 Iowa 895. 

Mo.—^Bowdon v. Metropolitan Ldfe 
Ins. Co., 69 S.W.2d 787, 227 Mo. 
App. 710. 

N.C.—Askew V, Carolina Coa«h Co.^ 
20 S.B.2d 286, 221 N.C. 468. 

Tena—Bryan v. ^tna Ldfe Ins. Co., 
180 S.W.2d 85, 174 Tenn. 602-Act- 
0-Lene Gas Service Co. ▼. Clinton, 
245 S.W.2d 796, 86 TennAppw 442. 

Tex.—Ellison v. Larson, Clv.App., 21T 
S.W.2d 416, reversed on other' 
grounds 217 S.W.2d 420, 147 Tex. 
466. 

64 C.J. p 716 note 80 [b]. 

Xnstmctions held insoffloient 

Cona—Orico v. Williams, 97 A2d 
556, 189 Cona 714. 

Xastmotlons held impiroperly refnsad 

Tex.—^Hicks v. Frost, dvApp., 195 
S.W.2d 606, error refused no re¬ 
versible error. 

83. Aa—MobUe ft O. R. Co. v. Wil¬ 
liams, 121 So. 722, 219 Aa 238. *' 

64 C.J. p 716 note 81. 

Xnstmotlon held not misleading 

Tena—Sweeney v. Carter, 187 S.W- 
2d 892, 24 Tena App. ft 
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or too general,^^ although the court need not, in 
its instructions, single out and dwell separately on 
disconnected parts of circumstantial evidence*^® 
The court may properly define circumstantial evi¬ 
dence as proof of such facts as will naturally lead 
the mind to the conclusion contended for and will 
exclude any other reasonable inference,and may 
instruct that circumstantial evidence when strong 
and convincing is often the most satisfactory from 
which to draw conclusions as to the existence or 
nonexistence of a disputed fact.®^ Instructions 
should not be given, however, which have a tend¬ 
ency to minimize the effect of circumstantial evi¬ 
dence, and prevent the jury from giving it proper 
consideration,*^ or which characterize direct evi¬ 
dence as circumstantial evidence and direct the jury 
so to consider it,** or say that slight circumstances 
will carry conviction of the existence of fraud.** 
A statement that plaintiff had sought to prove his 
case by circumstantial evidence is error where it is 
sustained by direct and positive evidence.*^ 

§ 361. -Admissions 

While it Is proper to Instruct that it Is the duty as 
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well as the right of the Jury to consider an admission 
as tending to prove a fact, instructions relating to the 
weight and effect of admissions must embody correct 
statements of the law. 

It is proper to instruct that it is the duty as well 
as the ^ght of the jury to consider an admission 
as tending to prove a fact.** Instructions relating 
to the weight and effect of admissions must embody 
correct statements of the law,** must not be mis- 
leading,*^ and must not unduly minimize testimony 
with respect to admissions.** Instructions as to 
the probative effect of tadt admissions should be 
carefully drawn,** and an instruction to consider an 
admission in the light of surrounding drcumstances 
at the time it was made has been held proper.**^ 
Where the witness may have misunderstood, for¬ 
gotten, or inaccurately stated the admission, it has 
been held not error to tell the jury that the admis- 
sioir must be scanned with care and not given more 
meaning than it is entitled to,** or that it should 
be received with great caution;** but where no 
question exists as to the witness* misunderstanding 
or remembrance of admissions, an instruction that 
the admission should be received with caution^ or 


84. XiLfftnLotioiL lield too general 

L Case Threshing Mach. 

• CO. V. Dezzuttl, 388 P. 1050, 87 
Colo. 479. 

85. Mich.—Krolik v. Lang, 153 N.W. 

686, 187 Mich. 286. ' 

88. Tex.—^Wroth v. Norton, 33 Tex. 
192. 

87. Iowa.—Wheelan v. Chicago, etc., 
R. Co., 52 N.W. 119, 85 Iowa 167. 

64 C.J. p 715 note 35. 

88. U.S.—^Rea v. Missouri, Mo., 17 
Wall. 532, 21 L.Ed. 707. 

64 C.J. p 715 note 36. 

89. Iowa.—Bryce v. Chicago, etc., R. 
Co., 105 N.W. 497, 129' Iowa 342. 

9a Ga.—^Higginbotham v. Campbell, 
11 SJE. 1027, 8-6 Ga. 638. 

64 C.J. p 715 note 38. 

91. Pa.—Sieber v. Pettit, 49 A. 763, 
200 Pa. 58. 

gg. vt—Melendy v. Bradford, 56 Vt. 
148. 

Instructions Invading province of Ju¬ 
ry see supra § 289. 

Weight of admissions in civil actions 
generally see Evidence S 382. 

83. Cal.—^Brooks v. E. J. Willlg 
Truck Transp. Co., 265 P.2d 802, 40 
Oa.2d 669. 

64 C.J. p 716 note 42. 

XiLstraotions held proper or not er. 
roneous 

Cal.-^elayeta v. Padfic Greyhound 
Lines, 232 P.2d 672, 104 Cal.App.2d 
716. 

Ga.—^Barron v. Chamblee, 34 S.B.2d 
823, 199 Ga. 691—Arrington v. 


Hinesley, 52 S.E.2d 533, 78 Ga. 
App. 810—National Life & Acci¬ 
dent Ins. Co. V. Parker, 19 S.B.2d 
409, 67 Ga.App. 1—^Bveready Cab 
Co, V. Wilhite, 19 S.B.2d 343, 66 
Ga.App. 816—^La Hatte v. Walton, 
184 S.E. 742, 63 Ga.App. 6. 

Ill.—Bellomy v. Bruce, 25 N.E.2d 428, 
303 IlLApp. 849. 

Iowa.—Caudle v. Zenor, 261 N.W. 69, 
217 Iowa 77. 

Mich.—^Klein v. Detroit Metallic 
Casket Co., 67 N.W.2d 477, 336 
Mich, 167, 

Neb.—^Euhlman v. Farmers Union 
Co-op. Ass'n of Memphis, Neb., 42 
N.W.2d 182, 162 Neb. 697. 

Or.—^Moe v. Alsop, 216 P.2d 686, 189 
Or. 69. 

64 C.J. p 716 note 42 [a]. 

Instructions held erroneous or prop¬ 
erly refused 

Conn.—Ingeneri v. Makris, 37 A.2d 
866, 131 Conn. 77. 

Ga,—^Atlantic Coast Line R. Co. v. 
Strickland, 74 S.E.2d 897, 87 Ga. 
App, 696—^Hertz Drlv-Ur-Self Sta¬ 
tions V. Benson, 66 SJB3.2d 191, 88 
Ga.App. 866. 

Ind.—Lee Bros. v. Jones, 54 N.E.2d 
108, 114 Ind.App. 688. 

Mo.—Wild V. Pitcairn, 149 S.W.2d 
800, 347 Mo. 916, certiorari denied 
Pitcairn v. Wild, 62 S.Ct. 72, 314 

U.S. 638, 86 L,Ed. 612-^omas v. 
Aines Farm Dairy, App., 267 S.W. 
2d 228. 

W.Va.—^Davenport v. Haupt, 169 SJB3. 
333, 113 W.Va. 596. 

64 C.J. p 716 no.te 42 [bj. 
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Cautionary instructions 

(1) Held proper. 

Cal.—^Parcher v. City of Los Angeles, 
236 P.2d 220, 106 CaLApp.2d 421. 
Iowa.—Shannon v. Gaar, 16 N.W.2d 
257, 234 Iowa 1860. 

(2) Held properly refused.—^Reid 

V. Owens, 93 P.2d 680, 98 Utah 60, 
126 A.L.R. 55. 

(3) Held improperly refused.— 
Conger v. White, 168 P.2d 416, 69 
Cai.App.2d 28. 

94. Ind.—^Hoesel v. Cain, 53 N.B.2d 
165, 222 Ind. 830, rehearing denied 
58 N.E.2d 769, 222 Ind. 330. 

95. Minn.—^Blume v. Chicago, M. & 
St. P. Ry. Co., 158 N.W. 418, 133 
Minn. 348, Ann.Cas.l918D 297. 

64 C.J. p 716 note 43. 

96. Wis.—Mahoney v. Kennedy, 205 
N.W. 407, 188 Wis. 30. 

97. Wash.—^Marton v. Plckrell, 191 
P. 1101, 112 Wash. 117, 17 A.L.R. 
68 . 

98. Iowa.—Johnson v. Kinney, 7 N. 

W.2d 188, 232 Iowa 1016, 144 A.L.R. 
997. 

Or.—Moe v. AJsop, 216 P.2d 686, 189 
Or. 69. 

64 C.J. p 716 note 46. 

99. U.S.—^Frankfort Marine Accident 
& Plate Glass Ins. Co. v. John B. 
Stevens Co., Wash., 220 F. 77, 135 
C.CJL 646. 

Iowa.—Cawley v. People’s Gas & 
Electric Co., 187 N.W. 691, 199 
Iowa 536. 

L S.D.—Chrestenson v. Harms, 161 
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that the jury should scrutinize it very closely^ has 
been held erroneous, and where an instruction un¬ 
dertakes to cover both phases of the rule, it must 
be properly balanced.^ 

The rule that admissions made under certain cir¬ 
cumstances should be received with caution has no 
application to spontaneous utterances at the time 
an event took place,^ and where there are state¬ 
ments of a party admissible as a part of the res 
gestae and other statements admissible as casual 
admissions, an instruction covering both classes, 
but not pointing out the substantial difference be¬ 
tween them, whereby the jury would be led to 
view the res gestae statements with caution, is er- 
roneous.5 

§ 362, -Testimony of Experts, and Other 

Opinion Evidence 

Instructions as to the weight and effect of the testi¬ 
mony of experts and other opinion evidence must em¬ 
body some principle of law, must state it correctly, and 
must not be misleading. 

Instructions as to the weight and effect of the 
testimony of experts and other opinion evidence 
must embody some principle of law,® must state it 
correctly,*^ and must not be misleading.® It has 
been held proper to instruct the jury that where 
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the evidence is conflicting the jury are not bound to 
accept the statements or conclusions of experts, but 
should determine the case on the whole evidence 
that where particular elements enter into the ques¬ 
tion of damages, the jury may disregard the testi¬ 
mony of experts who have admittedly not con¬ 
sidered such elements in arriving at their conclu¬ 
sion, in so far as such testimony is not based on 
such elements that, as to certain questions, the 
testimony of experts is always admissible, that it 
may be given on facts as proved by other witnesses, 
and should not be arbitrarily disregarded and 
that in considering their testimony they should take 
into consideration their professional standing and 
experience.^® 

On the other hand, an instruction that the jury 
should consider an expert’s skill, and value his 
testimony accordingly, is erroneous,as is an in¬ 
struction which criticizes expert testimony!^ or casts 
discredit on it;^® which tells the jury that it may 
be rejected merely because it is expert testimony, 
or which tells the jury they may consider what inter¬ 
est, if any, such witnesses have in the suit.^^ It is 
proper to instruct that, before the opinion of an ex¬ 
pert has any value, the jury must find the facts 
on which it is based to be true,^® and instructions 


K.W. 848, 88 S.D. 860, reheard 184 
N.W. 1027, 89 SJ>. 480. 

2. Ind.—^Reitemeier v. lAnard, 150 
N.m 797, 90 liid.App. 863. 

3. Iowa.—Johnson v. Xinney, 7 N.W. 
2d 188, 282 Iowa 1016, 144 A.L.B. 
997. 

64 C.J. p 716 note 60. 

•k Minn.—Liinderoth v. Xleffer, 203 
N.W. 416, 162 Minn. 440. 

6. Wis.—John v. Pierce, 178 N.W. 
297, 172 Wis. 44. 

6. N.J.—Carraher v. Brown & White 
Cab, 164 A. 786, 9 N.J.Mi8C. 649. 

Weight of opinion evidence generally 
see Elvidence S§ 567-572. 

7. Conn.—Graybill v. Plant, 86 AuSd 
238, 138 Conn. 897. 

Instmotioiui h^d proper or not er. 
roneons 

CaJ.—Dean v. Dyer, 149 P.2d 288, 64 
Cal.App.2d 646—In re. Young's Es¬ 
tate. 101 P.2d 770, 88 Cal.App.2d 688 
—Flynn v. Young, 78 P.2d 246, 25 
Cal.App.2d 614. 

Ga.—^Royal Crown Bottling Co. of 
Gainesville v. Stiles, 60 S.E.2d 815, 
82 Ga.App. 264. 

Mich.—^In re Wallace's Estate, 20 N. 

W.2d 801. 813 Mich. 87. 

Mo.—^Pedigo V. Roseberry, 102 S.W. 
2d 600. 840 Mo. 724. 

Okl.—Cravens v. Hughes, 260 P.2d 
877, 207 Okl. 503—Mid-Continent 


Pipe Line Co. v. Price, 225 P.2d 
176, 203 Okl. 626. 

64 C.J. p 716 note 65 [a]. 

XnatmotloiLB held erroaeoTUi or prop¬ 
erly refused 

U.S.—Continental Casualty Co. v. 
First Nat. Bank of Temple, CC.A. 
Tex., 116 F.2d 885, 136 A.L.R. 1141, 
certiorari denied First Nat. Bank 
of Templeton v. Continental Cas¬ 
ualty Co., 61 S.Ct. 1087, 313 U.S. 
576, 86 L.Ed. 1533—AB3tna Life Ins. 
Co. of Hartford, Conn., v. Kelley, C. 
CJLMo., 70 F.2d 589, 93 A.L.R. 
471. 

lU.—^Bartosh v. Ryan, 100 N.B.2d 330, 
344 I11.APP. 214. 

Mo.—^Phares v. Century Electric Co., 
82 S.W.2d 91, 836 Mo. 961. 

Neb.—Langdon v. Loup River Public 
Power Dist., 13 N.W.2d 168, 144 
Neb. 326. 

N.Y.—In re Ogrodowicz' Will, 98 N.Y. 
S.2d 869, 277 App.Div. 944—Polo v. 
Bdelbrau Brewery, 60 N.Y.S.2d 846, 
185 Misc. 776. 

W.Va.—Snodgrass v. Weaver, 199 S. 

B. 1,120 W.Va. 444. 

64 C.J. p 716 note 66 [b]—^22 C.J. p 
732 notes 91-92, 94, p 735 note 12. 

Xurtmotlons h^ Improperly refused 
Mich.—^Perri v. Tassie, 292 N.W. 870, 
298 Mich. 464. 

8. Fla.—^Loftin v. Wilson, 67 So.2d 
186. 

64 C.J. p 716 note 56. 
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9. D.C.—Obold V. Obold, 163 P.2d 
82, 82 U.S.APP.D.C. 268—Fuchs v. 
Aronoff, MunApp., 46 A.2d 701. 
Tenn.—Act-O-Lane Gas Service Oo. 
V. Clinton, 246 S.W.2d 796, 36 Tenn. 
App. 442—^Louisville & N. R. Oo. 
V. Dillehay, 3 Tenn.App. 476. 

64 C.J. p 716 note 67. 

IQ. ni.—^Prather v. Chicago South¬ 
ern R. Co., 77 N.B. 430, 221 HL 
190. 

11. Ga.—Pritchett v. Moore, 64 S.Ei. 
131, 126 Ga. 406. 

12. Ind.—Funk v. Bonham, 188 N.E. 
312, 204 Ind. 170. 

64 CJ. p 716 note 60. 

13. Ind.—^Blough v. Parry, 40 N.B. 
70, 48 N.B. 660, 144 Ind. 463. 

14. Iowa.—^Long v. Travellers* Ine. 
Co., 85 N.W. 24, 113 Iowa 269. 

15- Iowa.—^Brush v. Smith, 82 N.W. 

467, 111 Iowa 217. 

64 C.J. p 717 note 63. 

16. Ind.—^Indianapolis Traction it 
Terminal Co. v. Taylor, 103 N.B. 
812, 56 Ind.App. 309. 

64 C.J..P 717 note 64. 

17. Ind.—^Duvall v. Kenton, 26 N.B. 
688, 127 Ind. 178. 

18- Ohio.—^Equitable Life Assur. 
Soc. of U. S. V. Burton, 4 N.E.2d 
706, 63 Ohio App. 24L 
64 C.J. p 717 note 66. 

IXLStruotloii to disregard expert 
opinions held erroneous w'here opin- 
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on the effect to be given expert testimony based on 
a hypothetical question, but not requiring the jury 
to determine the truth of the assumed facts^^ or 
allowing the jury to determine the materiality of 
the assumed facts,20 or not distinguishing between 
expert opinions based on facts wholly assumed and 
those based on personal knowledge and observa- 
tion,2i are erroneous. An instruction that the jury 
may exercise an independent judgment from their 
own knowledge and experience apart from the 
opinions of experts, but not confining the jury to 
a judgment founded on the evidence in the case, is 


erroneous.2* 

§ 363. Credibility of Witnesses 

Instructions as to credibility of witnesses must em¬ 
body a correct statement of the law, and must not be 
argumentative, confusing, or misleading, and must be 
general and not single out a particular witness. 

The court has a wide discretion as to the extent 
it should go in submitting instructions relating to 
the credibility or impeachment of witnesses.28 The 
instructions given must embody a correct statement 
of the law24 and the instructions given, tmder the 


ions of physicians were based on ac¬ 
tual physical examinations.—^Eligh v. 
Quincy. O. & K. C. B. C?o., 300 S.W. 
1102. 318 Mo. 444. 

19. Iowa.—Cody v. Toller Drug Co., 

6 N.W.2d 824, 282 Iowa 476. 

64 C.J. p 717 note 67. 

IjsstmotiOBS held not enroiieons 
Cal.—Flynn v. Young, 78 P.2d 245, 
25 Cal.App.2d 614. 

Colo.—Biss & Co. V. aalloway, 114 
P.2d 550, 108 Colo. 93. 136 A.L.B. 
878. 

Iowa.—Low V. Ford Hopkins Co., 1 N. 
W.2d 95. 231 Iowa 251. 

20. Iowa.—Cody v. Toller Drug Co., 

6 N.W.2d 824, 232 Iowa 476. 

64 aJ. P 717 note 68, 

21. Mo.—Parks v. Marshall. 14 S.W. 
2d 590, 322 Mo. 218, 62 A.L.B. 835. 

64 C.J. P 717 note 69. 

22. Mo.—D*Arcy v. Catherine Lead 
Co., 183 S.W. 1191, 166 MoApp. 
260. 

28k Mont.—"White v. Chicago, M. & 
P. S. By. Co., 143 P. 661, 49 Mont 
419. 

Duty to give instructions as to credi¬ 
bility of witnesses see supra i 
816. 

26. Ga.—Brooks v. Wolford, 77 S.I1. 

2d 563, 88 Ga.App. 731. 

64 C.J. p 717 note 73. 

Xastraotioiui held proper or not eor- 
xoneons 
(1) In generaL 

TT.S.—Hardware Mut Ins. Co. of 
vinn. V. Jaco'b Hleb, Inc., C.CA.S. 
JX, 146 P.2d 447. 

Ark.—Kansas City Southern By. Co. 
V, CockreU, 277 S.W. 7, 169 Ark. 
698. 

Oai.—Conger t. White, 158 P.2d 416, 
69 Cal.Appw2d 28—^Foti v. Morris¬ 
sey, 134 P.2d 61, 67 Cal.App.2d 328. 
Conn.—Oackowski v. Jack A Btel- 
prin, Inc., 68 A2d 649, 138 Conn. 
631—Tappin v. Bider Dairy Co., 
178 A 428, 119 Conn. 691—Miles v. 
Sherman, 166 A 250, 116 Conn. 678. 
Fla.—^Pandula v. Fonseca, 199 So. 
868, 145 Fla. 895. 

Ga.—^Bountree v. Todd, 78 S.H.2d 499. 
210 Qa. 226—Williamson v. Walker, 
1 S.B.2d 718, 187 Ga. 603—Hall v. 
Burpee, 168 S.H 89, 176 Ga. 270— 


Atlas Auto Finance Co. ▼. Atkins, 
63 S.B12d 171, 79 Ga.App. 91—Edge 
V. Dorsey. 60 S.E.2d 227. 78 Ga. 
App. 70—^Denton v. Etheridge, 36 
S.B.2d 366, 73 Ga.App. 221—Morgan 
V. Hutcheson, 21 S.B.2d 234, 67 Ga. 
App. 802, reversed on other grounds 

23 S.B.2d 406. 195 Ga. 123, 144 A.L. 
B. 1389, vacated on other grounds 

24 S.B.2d 146, 68 Ga.App. 769— 
Jefferson Standard Life Ins. Co. v. 
Bentley, 190 S.B. 50, 65 Ga.App. 
272. 

Ill.—Aldridge ▼. Morris, 86 N.E.2d 
143, 837 IllApp. 369—Ostby v. Chi¬ 
cago Transit Authority, 86 N.B.2d 
889, 337 IlLApp. 216—Zellnski v. 
Chicago & N. W. By. Co., 82 N.B.2d 
906, 336 IlLApp. 49. 

Ind.—King v. Winton, 1 H.B.2d 309, 
102 Ind.App. 384—City of Hunting- 
burgh v. First, 63 N.B. 246, 22 Ind. 
App. 66. 

Mo.—^Lukitsch v. St. Louis Public 
Service Co., 246 S.W.2d 749, 862 
Mo. 1071—Steinmetz v. Nichols, 180 
S.W.2d 712, 352 Mo. 1047—Taveggia 
V. Petrlni, 177 S.W.2d 618, 862 Mo. 
400—Wollard v. Pollock, App., 263 
S.W.2d 748—White v. Metropolitan 
Life Ins. Co., App.. 218 S.W.2d 795 
—Federal Chemical Co. v. Hitt, 
App., 165 S.W.2d 899—Hatton v. 
Carder Wholesale Grocery Co., 160 
S,W.2d 1096, 236 MoApp. 1198— 
Frye v. St Joseph By., Light Heat 
& Power Co., 99 S.W.2d 540, 231 
Mo.App. 407. 

N.J.—Wilson V. Custer, 28 A2d 169, 
129 N.J.Law 123. 

N.C.—General Motors Acceptance 

Corp. V. Edwards, 197 S.E. 613, 213 
N.C. 786, 116 AL.B. 1217. 

Okl.—Cravens v. Hughes, 250 P.2d 
377, 207 Okl. 603. 

Or.—Oregon Motor Stages v. Port¬ 
land Traction Co., 256 P.2d 668, 198 
Or. 16. 

Pa—Bosenberg v. Walker, 60 A2d 
209, 865 Pa 878—Wainstein v. 

Egultable Life Assur. Soc., 178 A 
502, 818 Pa 428—Kiska ▼. Keller, 
Com.Pl., 19 Leh.L.J. 64. 

Tenn.—Mutual Life Ins. Co. of New 
York V. McDonald, 160 S.W.2d 715, 
26 Tenn.App. 60—Smith v. Fisher, 
11 Tenn.App, 278—The Memphis 
St By. Co. V. Aycock, 11 TenaApp. 
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260—Ctafton v. Harris, 9 TennApp. 

661. 

Tex.—Palm v. Palm, Civ., 288 S.W. 

812—^Earley-Foster Ca v. United 

Sugar Cos. S. A, Civ.App., 287 S.W. 

322. 

64 aJ. p 717 note 78 [a]. 

(2) That if jury should find that 
no circumstances existed which im¬ 
paired testimony of witness to a par¬ 
ticular fact jury should take such 
testimony as establishing the fact 
and that the testimony could not be 
disregarded.—^Phcenix Blue Diamond 
Express v.. Mendez, C.C.AAriz., 103 
F.2d 66, certiorari denied 60 S.Ct 79, 
808 U.S. 566, 84 L.Ed. 476. 

(8) That testimony of one witness 
woiihy of belief was sufflcient for 
proof of any fact and "would justif!y 
a verdict in accordance with such 
testimony," even if a number of witr 
nesses testified to the contrary. If 
from whole case considering credibil¬ 
ity of witnesses jury believed balance 
of probability pointed to accuracy of 
the one witness, even though quot¬ 
ed phrase was Improperly included.— 
Long V. Standard Oil Co. of CaL, 207 
P.2d 837, 92 CalApp.2d 455. 

(4) That one of two witnesses, 
whose testimony is in direct conflict 
to paramount fact In issue, has com¬ 
mitted perjury, where determination 
of guilty party is left to jury.—Pom- 
erantz v. Bryan Motors, 206 P.2d 440, 
92 CalApp.2d 114. 

(5) That a felony conviction of a 
witness should be considered in judg¬ 
ing his credibility.—Conger v. White, 
168 P.2d 415, 69 Cal.App.2d 28. 

(6) That jury had no right arbi¬ 
trarily to disregard opinions of ex¬ 
perts, but was not obliged to follow 
them if unreasonable and not worthy 
of credence.—Martin v. Los Angeles 
Turf Club, 108 P.2d 188, 89 Cal.ApiK2d 
838. 

(7) That jury might consider such 
of their own knowledge and expe¬ 
rience as is common and general to 
mankind.—Denver Joint Stock Land 
Bank v. Board of Com'rs of Elbert 
County, 98 P.2d 283, 105 Colo. 866. 

(8) That a witness might be Im¬ 
peached by disproving facts testified 
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circumstances, must not be argumentative,con¬ 
fusing, or misleaciing,26 and must be general and 
not single out a particular witness.27 It is proper 
to instruct that the credibility of witnesses is ex¬ 
clusively for the iury,28 but instructions allowing 
the jury arbitrarily to reject any testimony,29 or 
permitting them to go outside the case in determin¬ 


ing the credibility of witnesses,*® are erroneous. 
Where a correct charge as to the credibility of 
witnesses is given, it affords no ground of objec¬ 
tion that the court fails to charge in connection 
therewith some other pertinent legal proposition.*^ 

A charge on impeachment of witnesses need not 
name the witness or witnesses whose credibility is 


to by him and that, if a witness has 
been successfully impeached about a 
material matter, his testimony should 
be disregarded unless corroborated by 
circumstances or other unimpeached 
evidence.—Hall v. Burpee, 168 S.E. 
89, 176 Ga. 270—Sisk v. Landers, 21 
S.E.2d 449, 67 Ga.App. 538. 

(9) That affirmative testimony of 
witnesses, even though uncontradict¬ 
ed, is not to be accepted if it does 
not bear the stamp of truth.—New 
York Life Ins. Co. v. Jennings, 6 S.E. 
2d 431, 61 GaApp. 557. 

(10) That witness' credit may be 
impeached by proof of his contrary 
statements out of court and that Ju¬ 
ry can totally disregard testimony of 
witness so impeached as to any ma^ 
terial matter.—Judd v. Oregon Short 
Line R. Co., 44 P.2d 291, 55 Idaho 
461. 

(11) That Jury should determine 
which of witnesses were worthy of 
greater credit from all the evidence 
and from all the facts and circum¬ 
stances shown on the trial and from 
their view of the premises.—^Boal v. 
City of Chicago, 28 N,B.2d 237, 801 
HLApp. 536. 

(12) That Jury«vas not inquired to 
believe a thing to be a fact simply 
because some witness had sworn to 
it if they believed from the evidence 
and conduct of such witness that his 
testimony was improbable.—Stollery 
V. Sprague, 22 N.E.2d 276, 301 IllAi>P- 
209. 

(13) That Jury can believe or dis¬ 
believe all or any portion of a wit¬ 
ness' testimony.^Union Bus Station 
V. Etosh, 192 N.E. 743, 48 Ohio App. 
161. 

Xnstmctions held erronaons or prop¬ 
erly refused 

(1) In generaL 

Conn.—Schiesel v. S. Z. Poll Realty 
Co., 142 A 812, 108 Conn. 115. 
Ga—Mishoe v. Davis, 14 S.E.2d 187, 
64 GaApp. 700—^Hare v. Southern 
Ry. Co., 6 S.E.2d 65, 61 GaApp. 
159. 

Ill.—^Alexander v. Sullivan, 78 N.E. 
2d 333, 334 IllJLpp. 42—Sheridan v. 
Fullerton, 18 N.E.2d 741, 298 HL 
App. 622—Hughes v. Medendorp, 
13 N.E.2d 1015, 294 Ill.App. 424. 
Iowa—^Ball v. Skinner, 111 K.W. 
1022, 134 Iowa 298. 

Mass.—Stoney v. Soar, 76 N.E.2d 645, 
822 Mass. 408—^In re Mayberry, 8 
N.S.2d 248, 295 Masa 155, 106 AL. 
R. 976. 


Misa—^M. & A Motor Freight Lines 
v. Villere, 1 So.2d 788, 190 Miss. 
848. 

Neb.—^Krepcik v. Interstate Transit 
Lines, 43 N.W.2d 609. 153 Neb. 98. 
Tena—^Tellow Bus Line v. Brenner, 
213 S.W.2d 626, 31 TenaApp. 209. 
W.Va—Gilkerson v. Baltimore & O. 
R. Co., 41 S.E.2d 188, 129 W.Va 
649. 

Wis.—^Minton v. Farmers Mut. Auto 
Ins. Co., 41 N.W.2d 801, 266 Wis. 
656—Suick V. Krom, 177 N.W. 20, 
171 Wis. 254. 

64 C.J. p 717 note 73 [b]. 

(2) That a witness might be im¬ 
peached by contradictory statements 
previously made by him as to mat¬ 
ters relevant to his testimony.—Sisk 

V. Landers, 21 S.E.2d 449. 67 GaApp. 
638—^Black & White Cab Co. v. Cow- 
den, 13 S.E.2d 724, 64 GaApp. 477. 

(3) That witness who has been 
Impeached may be reinstated by proof 
of general good character, where 
there was no evidence of general good 
character of witness.—^New York Life 
Ins. Co. V. Jennings, 6 SJB3.2d 431, 61 
GaApp. 557. 

(4) That if a witness Is Impeached 
by proof of general bad character, the 
Jury should disregard his evidence 
unless corroborated.—^Howell v. Cant- 
ley, 112 S.E. 909, 28 GaApp. 683. 

(5) That Jury might reject false 
testimony or accept such testimony 
as corroborated by other testimony, 
as failing to consider the materlaiity 
of any false testimony that the Jury 
may have found to have been given 
or the intent of the witness in giv¬ 
ing such testimony.—Smith v. Ma- 
Ucka, 8 N.W.2d 900, 805 Mich. 32. 

(6) That Jury was not bound by 
testimony of any particular witness. 
—George v. Moulder, Mo.App., 267 S. 

W. 2d 880. 

(7) That Jury must find that wit¬ 
ness either told the truth or perjured 
himself, without finding that he 
might have been mistaken.—Smith 
V. Lehigh VaUey R. Co., 63 N.E. 338, 
170 N.Y. 894. 

(8) That plaintiff in offering de¬ 
fendant as his witness vouches for 
truthfulness of his testimony and is 
not allowed to attack or dispute 
truthfulness unless taken by sur- 
prlsa 

Ala—Oates v. Glover, 154 So. 786, 228 
Ala 656. 


Tex.—Henderson v. Shackelford, Civ. 

App., 87 S.W.2d 824. 

25. Ala—^McLaughlin v. Beyer, 61 
So. 62, 181 Aa 427. 

Argumentative instructions generally 
see supra § 336. 

25. Ga—Jackson v. Middlebrooks, 71 
S.E.2d 462, 86 GaApp. 259. 

64 C.J. p 718 note 75. 

Confusing or misleading Instructions 
generally see supra § 338. 
xnstmctlon held misleading and con¬ 
fusing 

Iowa—Jorgensen v. CJocklln, 260 N. 

W. 6, 219 Iowa 1103. 

Miss.—Columbus A G. Ry. Co. v. 
Robinson, 198 So. 749, 189 Miss. 
675. 

Xnstxuotlons held not confusing or 
misleading 

Ga—Smaha v. George, 24 S.E.2d 385, 
196 Ga 412—Jackson v. Middle- 
brooks, 71 S.E.2d 462, 86 GaApp. 
259. 

64 aj. p 718 note 76 [b]. 

27. Fla—^Becker v. Blum, 194 So. 
275, 142 Fla 60. 

64 aj. p 718 note 75. 
instmotion held proper 
Fla—^Becker v. Blum, supra 

28. U.S.—^Emanuel v. Kansas City 
Title & Trust Co., C.C.AM’ 0 ., 127 
F.2d 176. 

Ga—Miller v. Rackley, 34 S.E.2d 488, 
195 Ga 870—Quinton v. Peck, 24 
S.E.2d 36, 195 Ga 299. 

Miss.—^Tri-State Transit Co. v. 

Moore, 196 So. 231, 18*8 Miss. 722. 

64 C.J. p 718 note 77. 

29. Neb.—^Dorsey v. Yost, 36 N.W. 
2d 574, 151 Neb. 66, 14 AL.R.2d 
544. 

64 C.J. p 718 note 78. 

Xnstmctions held proper or not er¬ 
roneous 

Ga—^Miller v. Rockley, 84 S.E.2d 
4188, 199 Ga 370. 

Neb.—^Dorsey v. Yost, 36 N.W.2d 674, 
151 Neb. 66, 14 AL.R.2d 544. 

64 C.J. p 718 note 78 [a]. 

30. IlL—Fowler v. Cade, 214 HLApp. 
153. 

Xnstmctions held proper 

Ga—Atlantic Coast Line R. Co. v. 

Jones, 63 S.E. 834, 132 Ga 189. 
Neb.—Dorsey v. Yost, 86 N.W.2d 
574, 151 Neb. 66, 14 AL.R.2d 544. 

31. Ga—Byrd v. Grace, 158 S.E. 
467, 43 GaApp. 265. 

Wia—Anderson v. Sparks, 125 N.W. 
925, 142 Wis. 398. 
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attacked,** and it is sufficient to instruct only as 
to the legal rules on the subject of impeachment, 
leaving to the jury the duty of making the applica¬ 
tion of the rules to the evidence and witnesses.** 

Depositions. Instructions on witnesses’ credibility 
should include witnesses who testify by deposition,** 
and a failure to do so may be a fatal defect.** 


88 C.J.S. 

I 364 . -Falsus in Uno, Falsus in Omni¬ 

bus 

Instructions as to the maxima Falsus In uno* falsus In 
omnibus, must correctly state the law, and must not be 
misleading or too broad. 

Instructions as to the maxim, Falsus in uno, fal¬ 
sus in omnibus, must correctly state the law,*® and, 
like other instructions, as discussed supra § 338, 
must not be misleading*^ and must not, under the 


32. Ga.—Jefferson Standard Life 
Ins. Co. V. Bentley, 190 S.B. 50, 

55 Oa-App. 272. 

33 . Qa.—Jefferson Standard Life 
Ins. Co. V. Bentley, siKpra. 

34. Mo.—Pyle V. McNealy, 62 S.W. 
2d 921, 227 Mo.App. 1035—Hans- 
ber^er v, Electric L. & P. Co., 82 
Mo.App. 566. 

35. Mo.—Hansberffer v. Electric L. 

& P. Co., supra. 

XnstrnotionB held not azroneous 
Mo.—^Flint V. Loew*s St. Louis Real¬ 
ty & Amusement Corp., 126 S.W.2d 
198, 3'44 Mo. 810—^Pyle v. McNealy, 
62 S.W.2d 921, 227 Mo.Aa)p. 1036. 

33 , Qa,—Kuttner v. Swanson, 2 S. 

E.2d 230, 59 Ga.A^. 818. 

Effect of false or Inaccurate testi¬ 
mony see Witnesses § 469, also 70 
C.J. p 783 notes 31-41. 

Xnstimetions held proper or not er¬ 
roneous 

(1) In general. 

Ark.—JTonesboro Coca-Cola Bottling 
Co, V. Holt, 110 S.W,2d 536, 194 

Cal.—^People v. Flynn, 16 P. 102, 78 
Cal. 611. 

Ga.—Saul v. Buck, 72 Ga. 264—Kutt¬ 
ner V. Swanson, 2 S.E.2d 230, 59 Ga. 
App. 818. 

Idaho.—^Judd v. Oregon Shore Line 
B. Co.. 44 P.2d 291, 65 Idaho 461, 
m.—Schnelderman v. Interstate 

Transit Lines, 81 N.B.2d 861, 401 
Ill. 172—^Peterson v. Pusey, 86 
N.E. 692, 237 Ill. 204—Chicago City 
R. Co. V. Oils, 61 N.E. 469, 192 
Ill. 514, followed in Cicero & P. 
St. Ry. Co. V. Woodruff, '61 N.E. 
461, 192 Ill. 544—^Butz v. Schwartz, 
25 N.E. 1007, 135 Ill. 180—Hanna- 
her V. Blue Cab Co., 64 N.E.2d 257, 
322 IlLApp. 377—Branch v. Woulfe, 
21 N.E.2d 148, 300 BLApp. 472— 
Aeaauviya v. Madis'on County Mut. 
Automobile Ins. Co., 2 N.E.2d 334, 
285 IlLApp. 431. 

Mo.—^Hamre v. Conger, 209 S.W.2d 
242, 357 Mo. 497—Cheffer v. Eagle 
Discount Stamp Co., 156 S.W.2d 
591, 348 Mo. 1023—^Plint v. Loew's 
St Louis Realty & Amusement 
Corp., 126 S.W.2d 193, 344 Mo. 
310—^Hatton v. Carder Wholesale 
Grocery Co., 150 S.W.2d 1096, 235 
Mo. App. 1198. 

Neb.—State v. O’Rourke, 124 N.W. 
138. 85 Neb. 639. 


N.T.—Lindheim v. Duys, 81 N.T.S. 

870, 11 Misc, 16. 

64 C.J. p 718 note 81 [a]. 

(2) In following words of the stat¬ 
ute without any quaJiflcation as to 
willfulness or material matters.— 
Hageman v. Arnold, 264 P. 1070, 79 
Mont 91. 

(3) Where Jury was apprised as 
to lie material Issues.—O’Brien v. 
Chicago & N. W. Ry. Co., 68 N.E. 
2d 638. 829 IlLApp. 382—Howard v. 
Baltimore & O. C. T. R. Co., •63 N. 
B.2d 774, 327 IlLApp. 83. 

(4) In limiting the knowingly false 
swearing to any material fact—^Duffy 
V. Rohan, Mo., 259 S.W.2d 839. 

(6) In confining corroboration to 
testimony, where there was no cor¬ 
roborating evidence outside of tes¬ 
timony.—^Lytes V. Keevey, 32 P. 634, 

6 Wash. •606. 

Xurtnio’feions held erroneoxis or prop¬ 
erly refused 
(1) In general. 

Cal.—^Thomas v. Gates, 68 P. 315, 126 
Cal. 1. 

HI.—Angelo V. Paul, 85 IlL 106— 
Healey v. New York Cent R. Co., 62 
N.B.2d 707, 326 IlLApp. 666— 

Frankenstein & Co. v. Adams & 
Austin Bldg. Corp., 60 N.B.2d 260, 
•326 IlLApp. 674—^Farm Food Stores 
V. Miller, 56 N.B.2d 473, 323 IlLApp. 
'651—^Lancaster v. Bartscht 152 Ill. 
App. 633—Himrod Coal Co. v. Clin- 
gan, 114 IlLApp. 668—Junction 
Mining Co. v. Goodwin, 109 Ill.App. 
144. 

Mich.—Gerardo v. Brush, 79 N.W. 
646, 120 Mich. 405. 

Miss.—^Pickwick Greyhounds Line v. 
Johnson, 134 So. 566, 160 Miss. 470 
—D’Antoni v. Albritton, 126 So. 
836, 156 Miss. 758. 

MJo.—^Brown v. Green, App., 168 S.W. 
2d 464—^Bisenbarth v. Powell Bros. 
Truck Lines, App., 126 S.W.2d 899, 
235 Mo.App. 442, certiorari quash¬ 
ed State ex rel. Powell Bros. Truck 
Lines v. Hostetter, 137 S.W.2d 4'61, 
345 Mo. 915. 

Mont.—^Vande Veegaate v. Vande 
Veegaete, 243 P. 1082, 75 Mont 52 
—Cameron v. Wentworth, 67 P. 648, 
23 Mont 70. 

N.J.—Abraham v. Wilson & Co., 3 A. 

2d 676, 121 N.J.Law 530. 

Ohio.—^Hoge v. Soissons, 192 N.E. 
860, 48 Ohio App. 221. 

942 


*Tenn.—^McKinnon v. Michaud, App., 
260 S.W.2d 721—^France v. New¬ 
man, 248 S.W.2d 392, 35 Tenn.App. 
486. 

Wis.—Blankavag v. Badger Box & 
Lumber Co., 117 N.W. 862, 136 Wis. 
380—^Lanphere v. State, 114 Wis. 
193, 89 N.W. 128. 

64 C.J. p 718 note 81 [b]. 

(2) In not requiring qualification 
that witness must have testified will¬ 
fully or Intentionally falsely. 

Ala.—^Hughes v. Merchants Nat. 
Bank of Mobile, 5i3 So.2d 3'36, 256 
Ala. 88—^Tindell v. Guy, 10 So.2d 
862, 243 Ala. 535—Smith v. State, 
76 So. 627, 16 Ala.App. 79. 

Miss.—^Harper v. Wilson, 140 So. 
693, 163 Miss. 199. 

Mo.—^Payne v. Stott, App., 181 S.W. 
2d 161. 

(3) In omitting qualifications as to 
corroboration. 

Ga.—^Humphreys v. Smith, 66 S.B. 
168, 133 Ga. 466. 

Ill.—Schanzenbrach v. Brough, ’68 111. 
App. 526. 

Mich.—^Heddle v. City Electric R. Co., 

70 N.W. 1096, 11^ Mich. 647. 
Wis.—Bratt v. Swift, 75 N.W. 411, 

99 Wis. 679. 

(4) In requiring corroborating evi¬ 
dence to be believed. 

Ill.—Chicago & A R. Co. v. Kelly, 

71 N.B. 366, 210 Ill. 449. 

Wis.-Hart v. Godkln, 100 N.W. 1057, 
122 Wis. 646. 

(6) In requiring corroboration by 
more than one witness or by all the 
circumstances.—Steward v. West Chi¬ 
cago St. R. Co., 67 IlLApp. 496. 

(6) In failing to Inform Jury with 
respect to what matter was material 
to the Issues.—^McManaman v. Johns- 
Manville Products Corp., 81 N.E.2d 
137, 400 111. 423—Johnson v. Luh- 
man, 92 N.E.2d 486, 340 IlLApp. 625. 

(7) In failing to submit additional 
standards for judging credibility of 
witnesses.—Douglas v. Twenter, Mo., 
269 S.W.2d 363—Wilcox v. Coons, 241 
S.W.2d 907, 862 Mo. 381. 

37. 111.—^McCarty v. O. H. Tates & 
Co., 14 N.B.2d 254, 294 IU.App. 
474. 

Instruotiolui held miiAeadlng 
Ill. —^McCarty v. O. H. Yates & Co., 
supra. 

64 C.J. p 719 note 82 [a]. 
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circumstances, be too broad.38 
The instruction must be general and extend to all 
the witnesses,whether testifying in person at the 
trial or by deposition.^® So, too, the instruction 
should not specify the particulars as to which the 
false swearing is claimed,^! or be limited to cases 
where the swearing is palpably false,^2 and need 
not include in express terms witnesses who willfully 
exaggerate.^2 The instruction should inform the 
jury that the false testimony must be as to material 
facts,^^ but the word “material” need not be used, 
if the same meaning is conveyed by other language^® 
or where all the testimony given is material,'*® How¬ 
ever, it should not be worded in such manner as to 
make the applicability of the maxim depend on the 
relative importance of material testimony.^^ 


TRIAL §§ 364-365 

The instruction has been held not to be a rule 
of law affecting competency and operating as a dis¬ 
qualification of any witness, and it should not be 
given as imperatively binding on the jury,^® but is 
to be applied by them according to their sound judg¬ 
ment for the ascertainment, and not for the ex¬ 
clusion, of truth.4® 

§ 365. -Interest of Witness 

Instructions relating to credibility of a witness as 
affected by his interest must embody a correct statement 
of the law, and must not be misleading. 

Instructions relating to the credibility of a wit¬ 
ness as affected by his interest must embody a cor¬ 
rect statement of the law,®® and must not be mis¬ 
leading.®^ Such instructions should be general, and 


Xttstmetioiui held mlaleadlng 
Ill.—^Bobalek v. Atlass, 43 N.E.2d 
584, 315 I11.APP. 514. 

Mo.—^Myers v. City of Independence, 
189 S.W. 816. 

38. Mo.—^EJikenberry v. St. Louis 
Transit Co., 80 S.W. 360, 103 Mo. 
App. 442. 

mstractloiL held too hroad 
m. —Chicago & A, R. R. Co. V. Kelly, 
71 'N.B. 355, 210 Ill. 449. 

39. Fla.—^Blecker v. Blum, 194 So. 
275, 142 Fla. 60. 

64 C.J. p 719 note 84. 

40. Mo.—^Hansberger v. SedaJia 
Electric R., etc., Co., 82 Mo-App, 
666 . 

41. Mich.—Whitaker v. Engle, 69 N. 
W. 493, 111 Mich. 205—^Fraser v. 
Haggerty, 49 N.W. 616, 86 Mich. 
521. 

42. Mont—Cameron v. Wentworth, 
57 P. 648, 23 Mont 70. 

64 C.J. p 719 note 87. 

43. Ill.—^Healey v. New Tork Cent 
R. Co., 62 N.E.2d 707, 326 IlLApp. 
556. 

64 C.J. p 719 note 88. 

44i Mo.—Larsen v. Webb, 58 S,W. 

2d 967, 332 Mo. 370, 90 A.L.R. 67. 
XnstmotloiL held proper 
G«l—K uttner v. Swanson, 2 S.E.2d 
230, 59 Ga.App. 818. 

IhstmotiozL held erroneous 
Mo.—^Larsen v. Webb, 68 S.W.2d 967, 
332 Mo. 370, 90 A.L.R. 67. 

45. Mo.—^Larsen v. Webb, supra. 
XnstriLction held proper 

Cal.—People v. Ah Sing, 30 P. 796, 
95 Cal. 654. 

46. Ala.—^Alabama Great Southern 
R. Co. V. Frazier, 9 So. 303, 98 
Ala. 45, 30 Am.S.R. 28. 

47. Mo.—Duffy V. Rohan, 259 S.W.2d 
839. 

48. Ala.—Tindell v. Guy, 10 So.2d 
862, 243 Ala. 635. 


Instruction held erroneous 

Fla.—City of Coral Gables v. Blount 
156 So. 244, 116 Fla. 356, reheard 
167 So. 926, 116 Fla. 366, certio¬ 
rari denied Twin Coach Corp. v. 
Blount 66 S.Ct. 648, 294 U.S. 721, 
79 L.Ed. 1253. 

4a Ala.—^Tindell v. Guy, 10 So.2d 
862, 243 Ala. 535. 

80. Mo.—Hatton v. Carder Whole¬ 
sale Grocery Co., 160 S.W.2d 1096, 
235 MO.APP. 1198. 

Xhstmctions held pro]^ or not esw 
roneons 

(1) In general. 

Ala.—^Birmingham Electric Co. v. 
Mealing, 108 So. 611, 214 Ala. 697. 

Ill.—^Public Service Co. of Northern 
Illinois V. Leatherbee, 143 N.E. 97, 
311 Ill. 606—^Donnelly v. Pennsyl¬ 
vania R. Co., 97 N.B.2d 846, 842 
m, App, 556, afiSrmed 105 N.E.2d 
730, 412 m. 115, certiorari denied 
Pennsylvania R. Co. v. Donnelly, 
73 S.Ct 93, 344 U.S. 865, 97 L.Ed. 
663—^Darwin v. Chicago Transit 
Authority, 90 N.E.2d 924, 840 Ill. 
App. 223—Hirshberg v. Cummings, 
67 N.E.2d 284, 824 IlLApp. 62— 
Stollery v. Sprague, 22 N.E. 2d 276, 
301 IllJ^. 209. 

Mich.—Horbal v. Tyter, 267 N.W. 827, 
2’76 Mich. 242. 

Mo.—^Monsour v. Ekcelsior Tobacco 
Co„ 144 S.W.2d 62—Hatton v. Car¬ 
der Wholesale Grocery Co., 160 S. 
W.2d 1096, 285 Mo.App. 1198. 

N.T.—Doyle v. City of New Tork, 
119 N.T.S.2d 71, 281 App.Div. 821 
—Giuliani v. Metropolitan Life 
Ins. Co., 56 N.T.S.2d 476, 263 App. 
Div. 376, 

N.C.—^Anderson v. Talman Office Sup¬ 
plies, 73 S.E.2d 141, 236 N.C. 619— 
MoClamroch v. Colonial Ice Co., 6 
S.B.2d 860, 217 N.C. 106—General 
Motors Acceptance Corporation v. 
Edwards, 197 S.B, 613, 213 N.C. 736, 
116 A.L.R. 1217. 

Pa.—^Kozemchak v. Gamer, 61 A.2d 
875, 163 Pa.Super. 328. 

64 CJ. p 719 note 90 [a]. 
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(2) Instruction that the testimony 
of an adverse witness is to receive 
the same consideration as any other 
testimony.—^Daniels v. City and Coun¬ 
ty of San Francisco, 255 P.2d 785, 40 
CaL2d 614. 

(3) Instruction falling to Inform 
jury that an interested witness might 
tell the truth.—^Hathaway v. Check¬ 
er Taxi Co., 73 N.E.2d 603, 321 Mass. 
406. 

Ihstmotioiui held erroneons or prop¬ 
erly reftised 

(1) In general. 

Ga.—Dictograph Products v. Cooper, 
69 S.B.2d 821, 85 Ga.App. 421— 
Powell V. Jarrell, 16 S.B.2d 198, 
65 Ga.App. 45'3. 

Ill.—Doellefleld v. Travelers Ins. Co., 
24 N.B.2d 904, 303 IlLApp. 123— 
Greer v. Shell Pertroleum Corp., 
231 niJLpp. 238. 

Ind.—^Terre Haute, L & E. Traction 
Co. V. PhUlips, 132 N.E. 740, 191 
Ind. 374. 

N.T.—^Biegelson v. Kahn, 67 N.T.S. 
1112, 83 Misc. 610. 

N.C.—^Polansky v. Millers’ Mut Fire 
Ins. Ass’n of IlL, 78 S.HL2d 213, 
238 N.C. 427. 

Pa.—Kins v. Deere^ 58 A.2d 335, 359 
Pa, 106—Williams v. Woodard, 90 
A.2d 829, 171 Pa.Super. 479. 

Utah.—^Reid v. Owens, 98 P.2d 680, 
98 Utah 50. 126 A.L.R. 55. 

Wash.—^Ebrickson v. Barnes, 107 P.2d 
348, 6 Wash.2d 251. 

Wis.—^Minton v. Farmers Mut. Auto. 
Ins. Co.. 41 N.W.2d 801, 256 Wis. 
556. 

64 C.J. p 719 note *90 [b]. 

(2) Instruction that no one is an 
interested witness unless he has a 
financial interest in the action.— 
Noseworthy v. City of New York, 80 
N.E.2d 744, 298 N.T. 78. 

51. Ala.—^Benefit Ass’n of Railway 
Employees v. Armbruster, 140 So. 
356, 224 Ala. 802. 

Ill.—^Mann v. Blair, 195 IlLApp. 254. 
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not single out a particular witness or the witnesses 
of one party,52 unless such witness or witnesses are 
the only ones to whom the instructions can apply.®^ 

§ 366. Degree of Proof 

Instructions relating to the degree of proof necessary 
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must be full, must correctly state the law, and must not 
be misleading or confusing or contain an inapt statement 
of the law. 

Instructions relating to the degree of proof re¬ 
quired must be full^^ and correct.®® They must 


sa. Miss.—^Evans v. Jackson City 
Lines* 56 So.2d 80* 212 Miss. 895. 

64 C.J. p 719 note 92. 

gDutmotlons beUl erroneous or prop¬ 
erly refused 

Miss.—^Bvaxus v. Jackson City Lines, 
56 So.2d 80* 212 Miss. 895. 

64 C.J. p 719 note 92 [b]. 

53. HI.—Chicago City R. Co. ▼. Oils, 
61 N.B. 459* 192 DL 514. 

64 aj. p 719 note 93. 

Instructions as to credibility of wit¬ 
nesses erroneous as grlving undue 
prominence to particular wiitnesa- 
es see supra fi 840. 

64. Ga.—Southern Ry. Co. v. Flor¬ 
ence, 57 S.E.2d 856, 81 Ga.^p. L 

64 aj. p 719 note 95. 

Degree of proof grenerally see Evi¬ 
dence S9 1016-1025. 

pistmotions held adegnate 

Aia.—Calvert v. Bynum, 50 6o.2d 
731, 265 Ala. 172. 

Cal.—Abney v. City and Cotmty of 
San Francisco, 252 P.2d 664, 115 
Cal.App.2d 506. 

Ga.—Miller v. Rachley, 84 S.E.2d 488, 
lOO Oa. 870. 

64 CJ. p 719 note 95 [a]. I 

55. Ga.—Atlantic Coast Line R. Co. 
V. Thomas, 64 S.B.2d 801, 88 Ga. 
App. 477. 

Xostmotlons held proper or not er¬ 
roneous 
(1) In general. 

Ark.—Holimon v. Rice, 185 S.W.2d 
927, 208 Ark. 279. 

Ga.—^McDonald v. McDonald, 180 S.E. 
815* 180 Ga. 771—Chandler v. Ben- 
nefleld* 169 S.E. 809, 177 Ga. 45— 
Abernathy v. Putnam, 69 S.E.2d 
896* 85 Ga.App. 644—Graham v. 
Frazier, 66 S,B.2d 77, 84 Qa.App. 
458—^Denton v. Etheridge* 36 S.B.2d 
865, 73 Ga.App. 221—Garrison Mo¬ 
tor Co. V. Parrish, 184 S.B. 766, 52 
Ga.App. 766—Southern Ry. Co. v. 
Richardson* 172 S.E. 79* 48 Ga.App. 
25. 

Hawaii—Territory v. Ota, 86 Hawaii 
80. 

Ill.—Jones V. Esenberg, 20 K.R2d 
906, 299 niApp. 651. 

Ind.—^McCagrue v. New York, C. & 
St. L. R, Co., 71 N.B.2di •669', 225 
Ind. 83* rehearing denied 78 N.E.2d 
48* 226 Ind. 83—Silvestro v. Walz* 
51 N.B.2d 629, 222 Ind. 168, 

Iowa,—Crandall v. Bankers Life Co., 
62 N.W.2d 169. 

Md.—^Merrick v. United Rys. & Elec¬ 
tric Co. of Baltimore City, 166 A. 
816, 163 Md. 64L 


Mich.—^Hanover Fire Ins. Co. of New 
York V. Furkas, 255 N.W. 881, 267 
Mich. 14. 

Mo.—Wilt V. Moody, 254 S.W.2d 15— 
Phillips V. Vrooman, 288 S.W.2d 
365, 861 Mo. 1098—Quigley v. St. 
Louis Public Service Co., 201 S.W. 
2d 169—^Lanasa v. Downey* App., 
201 S.W.2d 179—^Williams v. Davis* 
App., 168 S.W.2d 483—Bell v. S. 
S. Hresge Co.* App.* 129 S.W.2d 
932—Day v. Banks* App., 102 S.W.j 
2d 946* opinion Quashed in part on 
other grounds State e:!C rel. Banks 
V. Hostetter* 125 S.W.2d 835* 844 
Mo. 165. 

Neb.—Danner v. Walters, 48 N.W.2d 
635* 164 Neb. 606. 

N.J.—Schafent v. Ericsson, 184 A. 

790, 116 N.J.Law 441. 

N.C.—^McCrowell v. Southern Ry. Co., 
20 S.E.2d 352, 221 N.C. 366. 

Ohio.—^Modlln V. Wood, App., 86 N. 
E.2d 481. 

Tenn.—Tallent v. Fox, 141 S.W.2d 
485, 24 T6nn.Appw 96. 

Tex.—^Panhandle Const Co. ▼. Casey, 
Civ.App„ 66 S.W.2d 706, error re¬ 
fused. 

64 C.J. p 719 note 96 [a]. 

(2) In actions for personal inju¬ 
ries. 

U.S.—Sears, Roebuck & Co, ▼. Cope¬ 
land, C.C.A.N.a. 110 P.2d 947. 

Cal.—^Packard v. Moore* 71 P.2d 922, 
9 Cal.2d 571—Shields v. Oxnard 
Harbor Dist, 116 P.2d 121, 46 Cal. 
Aipp.2d 47f;' 

Ga.—Kelly v. Adams, 66 aE*2d 144, 
84 Ga.App. 450. 

ni.—(Dorette v. Angellotti* 10»6 N.B. 
2d 888* 847 IlLApp. 181—Goodwin 
V. Lamb, 101 N.B.2d 207, 844 Ill. 
App. 449—^Anderson v. Samuelson, 
97 N.E.2d 853, 842 HLApp. 616— 
Zelinski v. Chicago & N. W. Ry. 
Co., 82 N.B.2d 905, 886 IllJLpp. 49 
—Stivers v. Black & Co., 42 N.B. 
2d 349, 815 Ill.App. 38—Kuzmin- 
ski V. Waser* 41 N.E.2d 1008* 814 
IlLApp. 438—Ferguson v. City of 
Springfield, 37 N.B.2d 663, 311 Ill. 
App. 655—-Stollery v. Sprague, 22 
N.B,2d 276, 801 IlLApp. 209. 

Ind.—^Trent v. Rodgers, 104 N.R2d 
769, 123 Ind.App. 139. 

Iowa.—^Young v, Jacobsen Bros., 258 
N.W. 104, 219 Iowa 483. 

Mich.—Cochran v. Pinto, 52 N.W. 

2d 611, 888 Mich. 91. 

Miss.—^Ellington ▼. Bley, 66 So.2d 
796. 

Mo.—Ford V, Dahl, 228 S.W.2d 800, 
860 Mo. 487. 

Mont—Pierce v. Safeway Stores, 20 
P.2d 253, 93, Mont 660. 
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Ohio.—Barnett v. Hills, App., 79 N. 
E.2d 691. 

(8) In actions for wrongful death. 
Mo.—^Brinkley v. United Biscuit Co. 
of America, 164 S.W.2d 326, 849 Mo. 
1227—Williams v. Guyot 126 S. 
W.2d 1187* 344 Mo. 372—Gardner 
V. Turk, 123 S.W.2d 168, 348 Mo. 
899. 

Va.—^Tri-State Coach Corp. v, Stid¬ 
ham* 62 S.E.2d 894* 191 Va. 790. 

(4) In actions relating to con¬ 
tracts. 

Mo.—^Rexford v. Philippi, 84 S.W.2d 
628* 337 Mo. 889. 

N.a— Queen v. De Hart 184 S.R 7, 
209 N.a 414. 

(5) In actions relating to prop¬ 
erty. 

Ga—^McCrea v. Georgia Power Co., 
174 S.B. 798, 179 Ga. 1. 

Okl.—Gilbaugh V. Rose, 289 P.2d 406, 
206 Okl. 508. 

(6) In actions for fraud and de¬ 
ceit—^McBe© V. Dennis* 229 P.2d 179. 
204 Okl. 296. 

j Xnstrnctioiui h^Ld eirroneoiui or x>rop- 
erly refused 
(1) In general. 

U.S.—^Falstaff Brewing Corp. ▼, 

Thompson* C.aA.Neb.* 89 F.2d 567, 
certiorari denied Thompson v. Fal- 
fftaff Brewing Corp., 58 S.Ct 28, 
302 U.S. 709. 82 L.Bd. 647. 

Ala—Jones v. Mullin, 38 So.2d 281, 
261 Ala 601—Eguitable Life Assur. 
Soc. V. Langford, 176 So. 609, 234 
Ala 681. 

Colo.—^Neilson ▼. Bowles, 286 P.2d 
286* 124 Colo. 274. 

Ga—Garrison Motor Co. v. Parrish* 
184 S.E. 766, 62 GaApp. 766. 

HI.—Abrahamian v. Nickel Plate R. 
Co., 99 N.B.2d 158* 843 IlLApp. 353 
—Kempskl v. Kempskl* 77 N.E.2d 
844, 888 IlLApp. 831—May v. Mar¬ 
ty* 56 N.E.2d 640* 823 IlLApp. 656. 
Ind.—^Kempf v. Himsel, 98 N.E.2d 
200* 121 Ind.App. 488. 

Iowa—Aldine Trust Go. v. National 
Ben. Accident Ass’n, 2'68 N.W. 607, 
222 Iowa 20. 

N.C.—Arnold v. State Bank & Trust 
Co.. 11 S.E2d 307* 218 N.a 433. 
Ohio.—^Industrial Commission of Ohio 
V. Weaver, 186 N.B. 618, 127 Ohio 
St 18. 

Pa—Snyderwlne v. McGrath, 22 A. 
2d 644* 348 Pa 246—Suravitz v. 
Prudential Ins. Co. of America 104 
A. 754, 756* 261 Pa 390. 

Tex.—Chicago, R. L & G. Ry. Co. 
V. Vinson, Civ.App., 61 S.W.2d 682, 
error dismissed. 

64 aj. p 719 note 96 £b]. 
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not be too broad,56 misleading,5^ or confusing,^* and 
they must not contain an inapt statement of the 
law;59 nor should they state too many technical 
rules or go into degrees of preponderance of evi¬ 
dence.®® 

The court may properly instruct the jury that 
the burden is on the party having the affirmative 
of the issue to prove his case by a preponderance 
of the evidence,®! and, conversely, an instruction 
that the jury must find for plaintiff, if the jury 


find from the evidence that he has made out his 
case by a preponderance of the evidence, is cor¬ 
rect.®^ So, except in cases where the affirmative 
of the issues is in part on plaintiff and in port on 
defendant,®® or where defendant has offered no 
evidence,®^ it is proper to instruct that if the evi¬ 
dence is evenly balanced plaintiff cannot recover;®® 
but an instruction to find for defendant if the jury 
cannot determine as to the preponderance of the 
evidence has been held improper.®® It is error to 


(2) In actions for personal inju¬ 
ries. 

Ill.—^Rasmussen v. Wiley, 39 N.E.2d 
67, 812 Ill.App. 404—Schmidt v. An¬ 
derson, 21 <N.E.2d 825, SOI Ill.App. 
28. 

Ind.—Kempf v. Himsel, «8 ir.E.2d 
200, 121 Ind.App. 488. 

Mo.—Keith V. Kansas City, App., 95 
S.W.2d 647. 

(3) In actions for wrongful death. 
Neb.—^Krepcik v. Interstate Transit 

Lines, 48 N.W.2d 839, 154 Neb. 
671. 

Utah.—^Kirchgestner v. Denver & R. 
G. W. R. Co., 233 P.2d 699. 

(4) In actions relating to con¬ 
tracts. 

Ala.—^Merchants Nat Bank of Mobile 
V. Cottnam, 84 So.2d 122, 250 Ala. 
316. 

Ark.—Clark v. Dunceun, 214 S.W.2d 
493, 214 Ark. 83. 

Idaho.—^Molyneux v. Twin Falls Ca¬ 
nal Co., 85 P.2d 651, 54 Idaho 619, 
94 A.L.R. 1264. 

(5) In actions for fraud and de¬ 
ceit.—^Hunt V. Sherrill, 15 So.2d 426, 
195 Miss. 688. 

(6) In actions to impose a trust— 
McCorkle v. Beatty, 33 S.E.2d 758, 
225 N.C. 178—^Minton v, Farmville- 
Woodward Lumber Co., 187 S.E. 668, 
210 N.C. 422. 

mstruetloiui held amblgtions 
Mo.—Mueller v. Schien, 176 S,W.2d 
449, 852 Mo. 180. 

66. U.S.—California Western States 
Life Ins. Co. v. Vaughn, C.CA- 
Wash., 165 F.2d 945. 

Xnstrnotlons held too broad 
U.S.—California Western States Life 
Ins. Co. V. Vaughn, supra. 

Ill.—^Richardson v. Chicago City Ry. 
Co., 170 Ill-App. 836. 

67. m.—Slovinski v. Beasley, 45 N. 
E.2d 42, 316 llLApp. 273. 

64 C.J. p 720 note 98. 

Xnstraotlons held misleading 
Ala.—^Fleetwood v. Pacific Mut. Life 
Ins. Co., 21 So.2d 69«, 246 Ala, 571, 
159 A.L.R. 171. 

Ga.—Atlantic Coast Line R. Co. v. 
Thomas, 64 S.E.2d 301, 83 Ga.App. 
477. 

ni.— Winlarski v. Melkovitz, 104 N. 
88 C.J.S.—60 


' E.2d 660, 346 Ill.App. 208—Lundon ' 
V. Chicago, 83 HI.App. 208. 

Mo.—Mitchell V. Dyer, 67 S.W.2d 
1082. 

N.M.—^Federal Land Bank of Wichita 
V. Beck, 121 P.2d 147, 46 N.M. 87. 
S.C.—Cox V. American Oil Co., 191 
S.B. 704, 188 S.C. 619. 
thstmotions held not misleading 
Ark.—^Taggart v. Scott 104 S.W.2d 
816, 193 Ark. 930. 

Ga.—Kelly v. Adams, 66 S.E.2d 144, 
84 Ga.App. 450—Atlantic Coast 
Line R. Co. v. Carpenter, 38 S.E. 
2d 309, 73 GeuApp. 849. 
ni. —Seeds V. Chicago Transit Au¬ 
thority, 106 N.E.2d 126, 346 IlLApp. 
472—Slovinski v. Beasley, 46 N.E. 
2d 42, 316 IlLApp. 278. 

Mo.—Ford V. Dahl, 228 S.W.2d 800, 
360 Mo. 437—^Eisenbarth v. Powell 
Bros. Truck Lines, 161 S.W.2d 263. 
64 C.J. p 720 note 98 [a]. 

68. Ind.—Kempf v. Himsel, 98 N.E. 

2d 200, 121 Ind.App. 488. 
Xnstrnotlons held oonfnsing 
Ala.—'Alabama Power Co. v, Emers, 
168 So. 729, 228 Ala. 466. 

Cal.—Ford v. Chesley Transp. Co., 225 
P.2d 997, 101 Cal.App.2d 648. 

Ga.—^Atlantic Coa^ Line R. Co. v. 
Thomas, 64 S.E.2d 301, 83 GeuApp. 
477. 

Ill.—V7iniarskl v. Melkovitz, 104 N.E. 

2d 650, 846 IlLApp. 208. 

Ind.—Kempf v. HlmseL 98 N.B.2d 
200, 121 IndA.pp. 488. 

Mo.—De Valpine v. New York Life 
Ins. Co., App., 105 S.W.2d 977. 
Xhstmotions held not oonfnsing 
Ga.—^Kelly v. Adams, 66 S.E.2d 144, 
84 Ga.App. 460—Atlantic Coast 
Line R. Co. v. Carpenter, 38 S*E.2d 
309, 73 Ga.App. 849. 

Mo.—^Brinkley v. United Biscuit Co. 
of America, 164 S.W.2d 825, 849 
Mo. 1227. 

Tex.—^Harrison v. Missouri-Kansas 
& T, R. Co. of Texas, Civ.App., 89 
S.W.2d 455, error dismissed. 

59 , Ga.—Atlantic Coast Line R. Co. 
V. Carpenter, 88 S.E.2d 3p9, 73 Ga. 
App. 849. 

Me.—Jannell v. Myers, 127 A« 156, 
124 Me. 229. 

64 C.J. p 720 note 99. 

60. Mo.—Wilt V. Moody, 254 S.W. 
2d 16—Seago v. New York Cent 
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R. Co., 164 S.W.2d 836, 849 Mo. 
1249, 147 A.L.R. 872—Rouchene v. 
Gamble Const Co,, 89 S.W.2d 68, 
388 Mo. 123—Stephens v. Coca-Cola 
Bottling Co. of St Louis, App., 
216 S.W.2d 60. 

6L U.S.—Franklin Life Ins. Co. v. 
Heitchew, aCLATex.. 146 F.2d 71, 
certiorari denied 65 S.Ct 914, 824 
U.S. 865, 89 L.Ed. 1421. 

Ark.—^Taggart v. Scott 104 S.W.2d 
816, 193 Ark. 930. 

Mo.—Stephens v. Coca-Cola Bottling 
Co. of Bt Louis, App., 215 S.W.2d 
60. 

64 C.J. p 720 note 1. 

62. Ill.—Chicago V. Carlson, 188 HI. 
App. 582. 

64 C.J. p 721 note 2. 

63. Utah.—^ohn Alnsfleld Co. v. 
Rasmussen, 86 P. 1002, SO" Utah 463 
—Hickey v. Rio Grande Western 
R. Co., 82 P. 29, 29 Utah 892. 

64. Ill.—O^eill V. Sage, 76 IN.B.2d 
807, 838 IlLApp. 152. 

65. U.S.r—Franklin Life Ins. Co. v. 
Heitchew, C.C.A.Tex., 146 F.2d 71. 
certiorari denied 66 S.Ct 914, 824 

U. S. 866, 89 LuEd. 1421. 

Ark.—Taggart v. Scott 104 S.W.2d 
816, 193 Ark. 930. 

IlL—^Bridenthal v. Davidson, €1 IlL 
460—Ashton v. Sweeney, 112 N.B. 
2d 183, 350 IlLApp. 135—^Town of 
Little Mackinaw v. Chism, 101 N. 
E.2d 866, 844 IlLApp. 582—Goodwin 

V. Lamb, 101 N.B.2d 207, 344 IlL 

App. 449—Anderson v. Samuelson, 
97 N.B.2d 368, 842 HLApp. 616— 
Alexander v. Sullivan, 78 N.E.2d 
888, 384 niA-pp. 42—Stivers V. 

Black & Co., 42 N.E.2d 349, 816 HI. 
App. 88—Stollery v. Sprague, 22 N. 
B.2d 276, 301 IlLApp. 209—Stltzel 
Y. Miller, 157 HLApp. 401. 

Miss.—Evans v. Jackson City Lines, 
56 So.2d 80, 212 Miss. 895. 

Mo.—^Montgomery v. Ross, 218 S.W. 
2d 99. 

Pa.—Calvey Motor Co. v. Coyer, 184 
A. 281, 121 Pa.Super. 509. 

64 C.J. p 721 note 4. 

XastmctloiL h«ld erroneoiis 
Ala.—Jarrell v. Lillie, 40 Ala, 271. 

66. Hl.-T-Healey v. New York Cent 
R. Co., 62 N.E.2d 707, 826 IllApp. 
566—^Hughes v. Medendorp, 18 N.E. 
2d 1015, 294 HLAPP. 424. 
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instruct that defendant cannot recover unless his 
evidence preponderates.®*^ 

It has been held error to instruct that it is in¬ 
cumbent on a party to make out his case by a 
preponderance of the evidence as far as he has the 
affirmative of the issue, without indicating in what 
respect he has the affirmative,®® or to give an in¬ 
struction which requires plaintiff to prove every 
allegation of his petition or fail as to his entire 
cause of action,®® or, where there are several de¬ 
fenses each complete in itself, to impose on de¬ 
fendant the burden of establishing all of such de¬ 
fenses.*^® 

The appropriate term to use in instructing as to 
the measure and quantum of proof necessary to 
justify a conclusion of liability or nonliability on 


88 C.J.S. 

an affirmative issue has been held to be “reasonably 
satisfied” and not “believe.”^! 

§ 367. -Requiring More or Less them 

Preponderance 

Instructions In a civil case should not require a 
greater or lesser degree of proof than the ordinary pre¬ 
ponderance of evidence. 

The court in charging in a civil case should not 
require a greater degree of proof than the ordinary 
preponderance of evidence,*^® and any instruction in 
a civil case which is calculated to impress on the 
jury that more than a preponderance of the evi¬ 
dence is necessary to establish a fact is erroneous.^® 

Doubt; reasonable doubt. The term "reasonable 
doubt” and similar expressions have no place in in- 


67. Ill.--0’Nelll V. Sage. 76 N.B.2d 
807, 333 ni.Ai>p. 152. 

Ky.—Wall V. Hill, 1 B.Mon. 290, 36 
Ain.D. 578. 

Va.—Ajiderson v. Sisson, 106 S.B. 688, 
170 Va. 178. 

68. Ill.—Gilbert v. Bone, 79 HL 341. 

69. Ala.—Jones v. Union Foundry 
Co., 55 So. 153, 171 Ala. 225. 

64 CJ. p 721 note 7. 

70. Tex,—^Liverpool, etc., Ins. Co. v. 
Joy, 62 S.W. 546, 64 S.W. 786, 26 
Tex.Civ.App. 618. 

71- Ala.—Goodwyn v. Gibson, 177 
So. 140, 236 Ala. 19—^Pittman v, 
Calhoun, 165 So. 391, 231 Aleu 4'60 
—^Allen V. Wilson, 82 So.2d 380, 

33 AlaJlpp. 261. 

IiLstnictioiis held etxoneoiu ox prop¬ 
erly refused 

Ala.—Sovereign Camp, W. O. W, v. 
Davis, 5 So.2d 480, 242 Ala. 235— 
W. P. Brown & Sons Lumber Co. 
V. Rattray, 192 So. 851, 238 Ala. 
406, 129 A.L.R. 526—Alabama Pow¬ 
er Co. V. Bmens, 153 So. 729, 228 
Ala. 466—^Pan American Petroleum 
Co. V. Byars, 153 So. 616, 228 Ala. 
372—Kelly v. Hanwick, 153 So. 
269, 228 Ala. 336—^Lipscomb v. 
Moore, 150 So. 907, 227 Ala. 547 
—Casino Restaurant v. McWhor¬ 
ter, 46 So.2d 682, 35 Ala.App. 332 
—Whlker v. Ingram, 37 So.2d 682, 

34 Ala.App. 133, certiorari denied 
37 So.2d 685, 251 Ala. 395. 

72. Mich.—Van Slyke v. Rooks, 147 
N’.W. 579, 181 Mich. 88. 

Tenn.—Stepp v. Black, 14 T6nn.App. 
153. 

73. Tenn.—Stepp v. Black, supra. 

64 C.J. p 721 note 11. 

Xnvfcructioiis held erroneous or prop¬ 
erly refused 

(1) In general. 

Ala.—Pittman v. Calhoun, 166 So. 
391, 231 Ala. 460. 

Cal.—^Bandonl v. Walston, 179 P.2d 


865, 79 Cal.App.2d 178—Perrett v. 
Southern Pac. Co., 165 P.2d 761, 
73 Cal.App.2d 30—^McNamara v. 
Bmmons, 97 P.2d 603, 36 Cal.App. 
2d 199. 

Ill.—^Baker v. Thompson. 85 N.B.2d 
924, 337 IlLApp. 327—Schuster v. 
Jefferson Ice Co., '66 N.E.2d 239, 
328 IlLApp. 124. 

Ind.—^Kempf v. Himsel, 98 N.B.2d 
200, 121 Ind.App. 488—^Terre Haute 
City Lines v. Kroeger, 69 N.B.2d 
676, 115 Ind.App. 376. 

Mo.—Schneider v. St. Louis Public 
Service Co., 238 S.W.2d 350. 

Ohio.—^Frederick A. Schmidt Co. v. 
Voelger, 5 Ohio Supp. 422, affirmed 
Voelger v, Frederick A. Schmidt 
Co., 199 N.B. 222, 61 Ohio App. 
31. 

64 C.J. p 721 note 11 [a]. 

(2) In requiring plain and un¬ 
equivocal evidence.—New York Life 
Ins. Co. v. Jennings, 6 S.B.2d 431, 
61 Ga.App. 557. 

(3) In requiring clear and convinc¬ 
ing evidence. 

Mich.—Krisher v. Duff, 60 N.W.2d 
332, 331 Mich. 699. 

Miss.—^Producers Gin Ass’n (AAL) 
v. Beck, 60 So.2d 642, 215 Miss. 263. 
N.C.—O’Briant v. Lee, 196 S.B. 16, 
212 N.C. 793. 

Ohio.—Summer v. Stark County Pa¬ 
trons* Mut. Ins. Co., 26 N.B.2d 
1021, 63 Ohio App. 369. 

Tex.—Williams v. Young, Civ.App., 
257 S.W.2d 842, error refused no 
reversible error. 

Wash.—^Haley v. Brady, 137 P.2d 605, 
17.Wash.2d 776, 146 A.L.R. 859. 
W.Va.—^Moore v. Turner, 71 S.E.2d 
342, 32 A.L.R.2d 713. 

(4) In requiring clear and cogent 
evidence.—Sherwood v. Morrison 
First Nat. Bank, 17 IlLApp. 691. 

(5) In requiring certainty of evi¬ 
dence.—^Rasner v. Prudential Ins. Co. 
of America, 13 A.2d 118, 140 Pa.Super. 
124. 


(6) In requiring reasonable cer¬ 
tainty of evidence. 

Ill.—^Abrahamian v. Nickel Plate R. 

Co., 99 N.B.2d 158. 343 IlLApp. 353. 
Mo.—Stephens v. Coca-Cola Bottling 
Co. of St. Louis, App., 215 S.W.2d 
50. 

Wis.—^Bengston v. Bstes, 61 N.W.2d 
539, 260 Wis. 695. 

(7) In requiring substantial proof. 
—Gordon v. Graham, W.Va., 73 S.B. 
2d 132. 

(8) In requiring preponderance of 
evidence to prove a felony in a civil 
action.—Sundquist v. Hardware Mut, 
Fire Ins. Co. of Minnesota, 16 N.B. 
2d 771, 296 IlLApp. 610, affirmed 21 
N.B.2d 297, 371 Ill. 860, 124 A.L.R 
1876. 

XncrtmctioiLS held not erroneous 

(1) In general. 

Oal.—Olson v. Union Oil Co. of Cal¬ 
ifornia, 78 P.2d 446, 26 CaLApp.2d 
627—^Miller v. Dollar S. S. Lines, 
64 P.2d 1163, 19 Cal.App.2d 206. 
Fla.—^Ayers v. Morgan, 42 So.2d 2. 
Ga.—^Becker v. Donalson, 76 S.E. 1122, 
1126, 138 Ga. 634. 

Va.—Norfolk Southern Ry. Co. v. 

Harris, 69 S.B.2d 110, 190 Va. 966. 
64 C.J. p 721 note 11 [b]. 

(2) In requiring clear and convinc¬ 
ing proof. 

U.S.—California Western States Life 
Ins. Co. V. Vaughn, C.C.A.Wash., 
166 F.2d 946. 

Aziz.—^Brown v. Karas, 237 P.2d 799, 
73 Ariz. 62. 

Ga.—^Liverx>ool & London Globe Ins. 
Co. V. Stuart, 19 S.B.2d 822, 67 Ga. 
App. 184. 

N.M.—^Downer v. Southern Union Gas 
Co., 208 P.2d 816, 63 N.M. 354. 

(3) In requiring clear and satis¬ 
factory evidence.—Ziegler v. Hustis- 
ford Farmers Mut. Ins. Co., 298 N. 
W. 610. 238 Wis. 238. 

(4) In requiring moral certainty of 
evidence.—Glvin v. Crawford, 100 P. 
2d 1012, 164 Or. 215. 
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structions in dvil cases,and instructions contain¬ 
ing such terms or requiring such degree of proof 
have been held erroneous 

Decree of proof required too low. Instructions 
in dvil actions which require less than a prepon¬ 
derance of evidence to establish a fact are errone¬ 
ous.'^® 

Qualifications of word '‘preponderance** With 
respect to the propriety of using the words '‘fair” 
or "clear"’ in addition to the word “preponderance” 
in instructing as to the degree of proof required, it 
has been held that the giving of such instructions 
is not erroneous.'^'^ On the other hand it has been 
held that the use of these words is erroneous and 
should be avoided because it is likely to be con¬ 
strued as requiring a higher degree of proof than 
is furnished by a preponderance alone,*^® although 
it may be proper in certain dvil actions where the 
element of fraud is involved.*^® Such error, how¬ 
ever, is not fatal if it is apparent that the jury were 
not misled by the use of these words in the instruc- 


TRIAL §§ 367-368 

tion.®® So, too, the use of the word “slight” or 
“mere” in addition to the word “preponderance” has 
been held erroneous,®^ although there is also au¬ 
thority to the contrary.®^ 

Omission of word "preponderance.** Although in¬ 
structions on preponderance of the evidence should 
include the word “preponderance” or some S3niony- 
mous phrase,®® an omission thereof is not erroneous 
provided the jury is not misled.®^ Where the facts 
have been established by a preponderance of the 
evidence, so that the jury may believe those facts 
from the evidence, there is no necessity for the use 
of the word “preponderance” in an instruction on 
the weight of the evidence.®® 

I 368. -What Constitutes, and Determin¬ 

ation of. Preponderance in General 

Instructions explaining the meaning of the term “pre¬ 
ponderance of the evidence” must be clear, correct, and 
not misleading. 

Instructions explaining what is meant by the 
term “preponderance of evidence” must be clear,®® 


74. Mo.—^Brooks v. Roberts. 220 S. 
W. 11, 281 Mo. 651—Auto Money 
Coiip. V. Clark, IBS S.W.2d 113, 236 
Mo.App. 862. 

75. <Ja.—^EJtherldge v. Hobbs, 8 S.E. 
251, 77 Ga. 681. 

Xastruotlons beld exroneoiu or prop¬ 
erly refused 

(1) In general. 

Cal.—Bandoni v. "Walston, 179 P.2d 
865, 79 Cal.App.2d 178—Ferguson 
V. Nakakara, 110 P.2d 1091, 43 Cal. 
App.2d 436. 

Mich.—Cook V. Vineyard, 289 N.W. 
181, 291 Mich. 876. 

]^eb.—Wray v. Eguitable Life A.ssur. 

Soc., 262 N.W. 888, 129 Neb. 703. 
N.M.—Downer v. Southern Union Gas 
Co., 208 P.2d 816, 53 N.M. 364. 
Pa.—^Maxko v. Mendelowski, 169 A. 

99, 313 Pa. 46. 

64 C.J. p 722 note 18 [a]. 

(2) In requiring verdict for de¬ 
fendant if Jury is In doubt 

Mo.—Grimes v. Red Line Service, 85 
S.W.2d 767, 337 Mo. 743—Dempsey 

V. Horton, 84 S.W.2d 621, 837 Mo. 
379 —Collins v. Beckmann, 79 fl. 

W. 2d 1062—^Aly V. Terminal R. R 
Ass’n of St Louis, 78 S.W.2d 861, 
336 Mo. 840. 

UtJoh.—Whatcott v. Continental Cas¬ 
ualty Co., 39 P.2d 738, 85 Utah 456. 
^yo.—Northwest States Utilities Co. 
V. Ashton, 65 P.2d 285, 61 Wyo. 168, 
rehearing denied 69 P.2d 623, 51 
Wyo. 132. 

(8) In requiring absolute certainty 
of evidence.—Cook v. Vineyard, 289 
N.W. 181, 291 Mich. 876. 


(4) In requiring proof to satisfac¬ 
tion of jury. 

Miss.—^Powell V. J. J. Newman Lum¬ 
ber Co., 165 So. 299, 174 Miss. 685. 
Ohio.—New York Cent R. Co. v. 
SenUe, 8 N.E.2d 149, 64 Ohio App. 
488. 

mstruotioiu held not ezroneons 
Ga.—^Barnes v. Bell, 58 S.E.2d 400, 
206 Ga. 660. 

64 C.J. p 722 note 18 [f]. 

“Seasonable satisfaction” 

Instruction requiring proof to Ju¬ 
ry’s “reasonable satisfaction” was 
not erroneous because requiring 
proof beyond “reasonable doubt”— 
Rath V, Knight Mo., 55 S.W.2d 682. 

76. HI.—^Budovic v. Bschbach, 110 N. 
E.2d 477, 349 HLApp. 163. 

64 C.J. p 722 note 14. 

Objection held without merit 
Ill.—^People ex ret Linton v. Barth, 
267 I11.APP. 574. 

77. Miss.—Crawford v. City of Me¬ 
ridian, 166 So. 612, 174 Miss. 676. 

N.J.—Journey v. Zawish, 167 A. 7, 
11 N.J.Misc. 482. 

Okl.—^Henricks v. Wilson, 149 P.2d 
266, 194 Okl. 212—^Bickley v. 

Parks, 89 P.2d 936, 185 Okl. 74. 

Pa.—Miller v. Borough of Exeter, 77 
A.2d 395, 866 Pa. 836—Williams v. 
Woodard, 90 A.2d 829, 171 Pa.Su- 
per. 479. 

R.I.—Gallo v. American Egg Co., 72 
A.2d 166, 76 R.I. 450. 

•^ash.—^Edwards v. Washkuhn, 119 P. 

2d 905, 11 Wash.2d 426. 

64 CJ. p 722 note 16. 
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78. Mass.—Dunbar v. Ferrera Bros., 
27 N.E.2d 675, 306 Mass. 90. 

Wis.—^Bengston v. Estes, 51 N.W.2d 
639, 260 Wis. 595. 

64 C.J. p 722 note 16. 

79. Wis.—^Bengston v. Estes, supra. 

80. Wis.—Schulz v. Chicago. M., St. 
P. & P. Ry. Co., 61 N.W.2d 542, 260 
Wis. 641. 

64 C.J. p 728 note 17. 

8L HI.—Wilson V. Hobrock, 100 N.E. 
2d 412, 344 IlLApp. 147—Gebhardt 
V. Village of La Grange Park, 268 
Hl.App. 556, reversed on other 
grounds 188 N.E. 372, 364 HI. 234 
—^Barnhart v, Goln, 266 lll.App. 
691. 

64 aj. p 728 note 18. 

82. Ind.—Vivian Collieries Co. v. 
Cahall, 110 N.E. 672, 184 Ind. 473. 

Mo.—^Thurman v. Wells, App., 261 
S.W. 75. 

83. Miss.—Gregory v. Williams, 35 
So.2d 451, 203 Miss. 465. 

84. Miss.—Gregory v. Williams, su¬ 
pra. 

85. Miss.—St Louis-San Francisco 
Ry. Co. V. Dyson, 43 So.2d 96, 20T 
Miss. 639. 

Xnstmotlons held proper 
Miss.—St Louis-San Francisco Ry. 
Co. V. Dyson, supra. 

86. Cal.—Straten v. Spencer, 197 P. 
540, 52 Cal.App. 98. 

64 C.J. p 723 note 21. 

What constitutes preponderance of 
evidence see Evidence S 1021. 
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correct,and not misleading.88 Instructions enu¬ 
merating the elements which the juiy may con¬ 
sider in determining where the preponderance of 
the evidence is should include all the elements which 
the jury may consider,®^ and should not be con¬ 
fusing.^® Since it is not the duty of the court in 
its charge to the jury to define what constitutes the 
greater weight of the evidence, an omission to do 
so is not erroneous.®! However, where the court 
undertakes to state the statutory principles as to how 
the preponderance of the evidence shall be deter¬ 
mined, the jury should be fully instructed with re¬ 
spect thereto, and an omission to do so is errone¬ 
ous.®® 


88 C.J.S. 

§ 369. -Number of Witnesses 

The court may Instruct that the Jury may take Into 
consideration the number of witnesses testifying and that 
preponderance of evidence does not mean the greater 
number of witnesses. Instructions to the effect that the 
preponderance of evidence Is to be determined by the 
number of witnesses are erroneous. 

Since the numerical preponderance of witnesses 
does not necessarily constitute a preponderance of 
evidence so as to require a contested question of 
fact to be decided in accordance therewith, as dis¬ 
cussed in Evidence § 1022, it is proper to instruct 
that a preponderance of evidence does not mean 
the greater number of witnesses,®® and instructions 


87. ni.>—Hayes v. Hew Nork Cent 
Ry. Co.. 67 N.B.2d 216, 828 lU. 
App. 631. 

64 C.X p 728 note 22. 

Xurtractioiis hdld proper or not er¬ 
roneous 
(1) In greneral. 

U. S.—^Toledo, St. L. & W. R. Co. v. 
Kountz. Ohio. 168 F. 882, 94 C.a 
A. 244. 

Conn.—^Fierberg v. Whitcomb, 177 A. 
136, 119 Conn. 390. 

Ga.—Strickland v. Padgett, 80 S,B.2d 
167, 197 G«u 689—Atlas Auto Fi¬ 
nance Co. V. Atkins, 68 S.E.2d 171, 
79 Ga.App. 91—^American Nat Ins. 
Co. v. Helson, 26 S.B.2d 203, 63 
Ga.App. 687—Atlantic Coast Line 

R. Co. V. Knight, 188 S.m 268, 64 
Ga.App. 492. 

Ill.—^Hayes y. Hew York Cent. Ry. 
Co., 67 H.B.2d 216, 328 IlLApp.. 
631 —Walters v. Checker Taxi Co., 
265 111.APP. 829. 

lowa.r—Bauer v. Reavell, 260 H.W. 
39, 219 Iowa 1212. 

Hich.—Cook v. Vineyard, 289 H.W. 
181, 291 Mich. 376. 

Ohio.—Great Atlantic & Pac. Ten 
Co. V. Hughes, 4 H.E.2d 700, 63 
Ohio App. 255, affirmed 8 H.R2d 
415, 131 Ohio St. 501. 

Tex.—Small v. Daily, Clv.App., 72 

S. W.2d 663, error dismissed. 

Wyo ,—^Northwest States Utilities Co. 

V. Ashton, 65 P.2d 286, 61 Wyo. 138, 
rehearing denied 69 P.2d 623, 61 
Wyo. 182. 

64 C.J. p 723 note 22 [a]. 

<2) As evidence more convincing 
to Jury as worthy of belief than that 
offered in opposition thereto.—Seago 

V. Hew York Cent R. Co., 164 S.W. 
2d 336, 349 Mo. 1249, 147 A.L.R. 872 
—^Rouchene v. Gamble Const Co., 89 
S.W.2d 58, 838 Mo. 123—Stephens v. 
Coca-Cola Bottling Co. of St Louis, 
App., 216 S.W.2d 60. 

(3) As evidence of greater con¬ 
vincing power. 

Mich.—^Hanna v. McClave, 268 H.W. 
742, 273 Mich. 671. 

Wis.—^Logeman Bros. Co. v. R. J. 


Preuss Co„ 111 H.W. 64, 68. 181 
Wis. 122. 

(4) As meaning greater weight— 
Rath V. Knight Mo., 65 S.W.2d 682. 

(5) As meaning grreater weight or 
degree of credible testimony.—Su¬ 
perior Lloyds of America v. Pox- 
worth. Tex.Clv.App., 178 S.W.2d 724, 
error refused—Baker v. Corse, Tex. 
Civ.App., 120 S.W.2d 817, error dis¬ 
missed—General American Life Ins. 
Co. v. Gant Tex.Clv.App., 119 S.W.2d 
693, error dismissed. 

(6) As meaning superior weight of 
testimony sufficient to incline Jurors* 
minds to one side of issue.—Southern 
Ry. Co. V. Wilcox, 2 S.B.2d 225, 69 
Ga.App. 785. 

Xastmotions held ezroneoiui or prop¬ 
erly refused 

Ga.—State Highway Board v. Bridg- 
• es, 8 S.B.2d 907, 60 GeuApp. 240. 
m. —Wilson V. Peters, 99 H.E.2d 150, 
343 IlLApp. 364. 

Iowa.—^Heacock v. Baule, 246 H.W. 
768, 216 Iowa 811, amended 249 H. 

W. 487, 216 Iowa 811, 93 A.L.R. 
161. 

Mo.—See v. Wabash R. Co., 242 S.W. 
2d 16, 862 Mo. 489. 

If.C.—Wilson V. Inter-Ocean Casualty 
Co., 188 S.E. 102, 210 H.C. 686. 
Ohio.—^Doering v. City of Cleveland, 
App., 114 H.E.2d 273—City of Cin¬ 
cinnati v. Tuke, 44 H.B.2d 748, 70 
Ohio App. 47—^Aarons v. Levy Bros. 
& Adler Rochester, Inc., 186 H. 
E. 62, 44 Ohio App. 488. 

Tex.—^Fidelity & Casualty Co. of New 
York V. Van ArsdaJe, Civ.App., 108 
S.W.2d 650, error dismissed—Vet¬ 
ter V. Nicholson, Civ.App., 106 S.W, 
2d 1064. 

64 C.J. p 728 note 22 [bj. 

88. Ga.—American Hat Ins. Co. v. 
Nelson, 26 S.E.2d 203, 69 Ga.App. 
537. 

64 C.J. p 723 note 23. 

XuBtruotions held not uiiaeadlng 
Ga.—American Nat Ins. Co. v. Nel¬ 
son, 26 S.E,2d 203, 69 Ga.App. 637. 
Mo.—Chamberlain v. Missouri-Ar- 
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kansas Coach Lines, 173 S.W.2d 67, 
361 Mo. 303. 

Wis.—^Logeman Bros. Co. v. R. J. 
Preuss Co., Ill H.W. 64, 131 Wis. 
122 . 

64 C.J. p 728 note 23 [a]. 

XnstructloiUB held misleading 

Mo.—See V. Wabash R. Co., 242 S.W. 

2d 16, 362 Mo. 489. 

64 C.J. p 723 note 28 [b]. 

89. Ga.—Atlas Auto Finance Co. v. 
Atkins, 63 S.B.2d 171, 79 Ga.App. 
91. 

64 C.J. p 723 note 24. 

Instructions as to consideration of 
numerical preponderance of wit¬ 
nesses see infra § 369. 

XUstruotionB held not erroneous 
Colo.—Swaim v. Swanson, 197 P.2d 
624, 118 Colo. 509. 

Ga.—^Atlas Auto Finance Co. v. At¬ 
kins, 63 S.B.2d 171, 79 Ga.App. 01. 
Ill.—Walters v. Checker Taxi Co., 266 
IlLApp. 329. 

64 C.J. p 723 note 24 [a]. 

90. Ga.—^American Nat Ins. Co. v. 
Nelson, 26 S.B.2d 203, 69 Ga.App. 
687. 

64 C.J. p 723 note 25. 

ZUstruotlons held not confusing 
Ga.—^American Nat Ins. Co. v. Nel¬ 
son, supra. 

64 C.J. p 723 no>te 25 [a]. 

9L N.C.—^Arnold v. State Bank & 
Trust Co., 11 S.E.2d 307, 218 N.C. 
433—Wilson v. Inter-Ocean Cas. 
Co., 188 S.E. 102, 210 N.a 686. 

98. Ga.—Vinson v. Citizens & South¬ 
ern Nat Bank, 69 S.E.2d 866, 208 
Gku 813—Smaha v. George, 24 S.E. 
2d 886, 195 Ga. 412—Fountain v. 
McCallum, 21 S.E.2d 610, 194 Ga. 
269—^Renfroe v. Hamilton, 17 S.E. 
2d 709, 193 Ga. 194. 

Instruction held erroneous 
Ga.—Southern Ry. Co. v. Florence, 67 
S.E.2d 866, 81 GaA.pp. L 
93. cal.—Dodds V. Stellar, 176 F.2d 
607, 77 Cal.App.2d 411. 

Colo.—Swaim v. Swanson, 197 P.2d 
624, 118 Colo. 609. 

Ga.—Coble v, Georgia Motor Bxp., 8 
S.E.2d 724, 62 Ga-Appw 666. 
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which give or have a tendency to give the jury to 
tmderstand that the preponderance of evidence is 
to be determined by the number of witnesses on 
each side are erroneous.®^ However, since disparity 
in the number of witnesses is a circumstance not to 
be overlooked, as discussed in Evidence § 1022, 
especially where the witnesses have had an equal 
chance for observation and are of equal credibil¬ 
ity,®*^ it is proper to instruct that the jury may take 
into consideration the number of witnesses testify¬ 
ing.®® Instructions enumerating the elements to 
be considered in determining where the preponder¬ 
ance of evidence lies, but omitting or excluding the 
clement of the number of witnesses testifying, are 
erroneous,®^ tmless the number of witnesses intro¬ 
duced by either party was the same.®® Instructions 
relating to the effect of the numerical preponderance 


of witnesses should not be misleading,®® confusing,^ 
or argumentative,® and should not unduly minimize 
the effect of such numerical preponderance.® 

§ 370. -Requiring Matters to Be Proved 

to Satisfaction of Jury 

Generally, It has been held that it Is improper to use 
the word ‘^satisfy” either alone or with qualification In 
instructions as to the degree of proof, although there Is 
also authority to the contrary. 

Instructions as to the degree of proof required 
must conform to the general rules, and accordingly 
it has been very generally held improper to use the 
word "satisfy” either alone or with qualification,^ 
although there is also authority to the contrary.^ 
It has also been held that such an instruction is 
not erroneous where it is not misleading,® and that 


ni. —^Dixon V. Montgomery Ward & 
Co., 114 N.E.2d 44, 351 Ill.App. 76— 
Truchobuk v. Dillon, 91 N.H.2d 166, 
S41 IlLApp. 65. 

Mo.—Hofstatter v. Johnson, App., 
208 S.W.2d 924. 

Ohio.—Great Atlantic & Pac. Tea Co. 
V. Hughes, 4 N.E.2d 700, 63 Ohio 
App. 255, aihrmed 3 N.E.2d 416, 131 
Ohio St 501. 

Va.—Burke v. Scott 63 S.E.2d 740, 
192 Va. 16. 

64 C.J. p 723 note 27. 

94 . Ind.—Kempf v. Himsel, 98 K.E. 
2d 200, 121 Ind.App. 488. 

Mo.—Chamberlain v. Missourl-Ar- 
kansas Coach Lines, 178 S.W.2d 57, 
851 Mo. 203. 

64 G.J. p 723 note 28. 

95 . N.J.—Abraham v. Wilson & Co., 
3 A.2d 576, 121 N.J.Law 630. 

Ohio.—^Rice v. City of Cleveland, 58 
N.E.2d 768, 144 Ohio St 299. 

95 . IlL—^Dizon v. Montgomery Ward 
& Co., 114 N.E.2d 44, 351 Ul.App. 
75. 

N.J.—Abraham v. Wilson & Co., 8 A. 

2d 576, 121 N.J.Law 630. 

Pa.—Costack v. Pennsylvania R. Co., 
102 A2d 127, 376 Pa. 841. 

64 C.J. p 724 note 30. 

Zastrootlon held properly refnsod 
Ohio.—Rice v. City of Cleveland, 68 
K.E.2d 768, 144 Ohio St 299. 

97 . Ga.—^Renfroe v. Hamilton, 17 S. 
E.2d 709, 193 Ga. 194. 

HL—Brown v. City of Streator, 59 
N.E.2d 388, 824 IlLApp. 659—City 
of Lake Forest v. Janowitz, 14 N. 
E.2d 894, 295 IlLApp. 289. 

64 CJ. p 724 note 81. 

98 . Gku—Atlanta Gaslight Co. v. 
Cook, 184 SR. 198, 36 Ga.App. 622. 

99k Ga.—Coble v. Georgia Motor 
Exp., 8 S.E.2d 724, 62 Qa.App. 566. 
64 CJ. p 724 note 88. 

Xhstmotloas held not misleading 
Ga.—Coble v. Georgia Motor Exp., 
supra. 


Mo.—^Wheeler v. Cantwell, App., 140 
S.W.2d 744. 

64 CJ. p 724 note 33 [b], 

1. Ga.—Coble v. Georgia Motor Exp., 
8 S.E.2d 724, 62 Ga.App. 566. 

Instmotion held not confusing 
Ga.—Coble v. Georgia Motor Exp., 
supra. 

2. Cal.—^Hersperger v. Pacific Lum¬ 
ber Co., 88 P. 587, 691, 4 Cal.App. 
460. 

64 CJr. p 724 note 84. 

3. XT.S.—Coonan v. Baltimore & O. 
R. Co., D.CPa., 25 F.Supp. 834. 

64 CJ. p 724 note 36. 
mstmotions held erroneous or prop¬ 
erly refused 

U.S.—Coonan v. Baltimore & O. R. 
Ca, supra. 

Ga.—^Daniel v. Daniel, 78 S.E.2d 691, 
87 GaApp. 325. 

Mich.—Ennes v. Dunham, 254 RT.WT. 
224, 266 Mich. 616. 

Ohio.—Cleveland Ry. Co, v. Pollack, 
186 N.E. 825. 45 Ohio App. 175. 

64 CJ. p 724 note 35 [a]. 

4 . IlL—^Abrahamiau v. Nickel Plate 
R Co., 99 N.E.2d 153, 343 IllA.pp. 
863. 

Mo.—^Pulse V. Jones, 218 S.W.2d 553 
—Stumpf V. Panhandle Ecustern 
Pipeline Co., 189 S.W.2d 223, 354 
Mo. 208—Seago v. New York Cent 
R. Co., 164 S.W.2d 386, 349 Mo. 
1249, 147 A.L.R 372. 

Tex.—Citizens* Nat. Bank v. Cammer, 
Civ.App., 86 S.W. 625—Smith ▼. 
Mather, Civ.App., 49 S.Wr. 257. 

64 CJ. P 724 note 37. 

Ihstractlons held erroneous or prop, 
erly refused 
<1) In generaL 

Ala.—Lambert v. Birmingham Elec. 
Co., 13 So.2d 679, 244 Ala. 883— 
Lacey v. Deaton, 158 So. 650, 228 
Ala. 368. 

Iowa.—^Heacods v. Baule, 249 N.W. 

437, 216 Iowa 811, 98 A.L.R 151. 
Mo.—PuUey v. Scott 247 S.W.2d 767, 
862 Mo. 1217—^Randolph v. Supreme 
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Liberty Life Ins. Co., 221 S.W.2d 
155, 359 Mo. 251—Kelly v. Rieth, 
App., 168 S.W.2d 116. 

Ohio.—^Industrial Commission of Ohio 
V. Weaver, 186 N.E. 618, 12^ Ohio 
St 18—Myerl v. Gutzeit 197 NR. 
503, 50 Ohio App. 83. 

Okl.—Midland Valley R. Co. v. 

Barnes, 18 P.2d 1089, 162 OkL 44. 

64 CJ. p 724 note 37 [a]. 

(2) In reauiring all Jurors to be 
reasonably satisfied.—Asbury v. 
Mountz, 176 So. 282, 234 Ala. 553— 
Coleman v. Adkins, 168 So. 184, 282 
Ala. 351. 

(3) In requiring proof "as satisfies 
aud produces conviction in minds of 
Jury."—Sharp v. Brown, 110 N.E.2d 
541, 349 IlLApp. 269. 

5. Utah.—McDonald v. Union Pac. 

R. Co., 167 P.2d 685, 109 Utah 498. 
64 CJ. p 725 note 88. 

Xnstraotlons hdLd not erroneons 

(1) In generaL 

Ala.—^Bahakel v. Great Southern 
Trucking Co., 81 So.2d 75, 249 Ala. 
868—Nelson v. Belcher Lumber 
Cov, 166 So. 808, 232 Ala. 116. 

Mo.—^Hofstatter v. Johnson, App., 208 

S. W.2d 924. 

Utah.—^McDonald v. Union Pac. R. 

CO., 167 P.2d 685, 109 Utah 493. 
Wash.—Alverson v. Kansas City Life 
Ins. Co., 82 P.2d 149, 196 Wash. 91. 
64 C.J. p 725 note 88 [a]. 

(2) In requiring Jury to be reason¬ 
ably satisfied,—^Nelson v. Lee, 82 So. 
2d 22, 249 Ala. 549—Fleetwood v. Pa^ 
ciflc Mut Life Ins. Co., 21 So.2d 696, 
246 Ala. 571, 159 AJL.R. 171. 

6. Minn.—Netzer v. Northern Pao. 

Ry. Co., 57 N.W.2d 247, 288 Minn.' 
416, certiorari denied 74 S.Ct 26, 
346 U.S. 831, 98 L.Ed.-- 

Xhstruotioa. held not miiileadiiig 
Mo.—Jackson v. City of Malden, App., 
72 S.W.2d 850. 
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where the word "satisfy^' is qualified by the word 
"reasonable” it cannot be construed as improperly 
increasing the burden of proof, since in such case 
it would merely require a finding of more con¬ 
vincing evidence on one side than that favorable to 
the other side;^ but an omission of the word "rea¬ 
sonable” would have the effect of improperly in¬ 
creasing the burden of proof.® 

§ 371. Matters of Law 

Matters of law should be clearly and correctly stat¬ 
ed and should not be confusing or misleading. An Im¬ 
proper statement as to the applicable law or an Instruc¬ 
tion unduly emphasizing the law Is erroneous. 

Matters of law should be clearly and correctly 
stated by the court,® and instructions thereon should 
not be confusing or misleading.^® An improper 
statement as to the applicable law,ii or an instruc¬ 
tion unduly emphasizing the law^® is erroneous. It 
has been held proper for the court to make general 
statements of the law,^® and, where necessary for 
the purpose of avoiding confusion, the court may 
properly state to the jury the rules of pleading.^^ 

It has been held error for the court to submit a 
bare question of law and not the facts to which it is 
to be applied.^® When it is necessary to make ab¬ 
stract statements of the law in instructions, they \ 


should be within rules laid down by the courts of 
last resort,!® but the fact that the language found 
in a requested instruction was copied from a judicial 
opinion does not necessarily render it error to refuse 
the request, since, as used in the opinion, it may 
be qualified by the text, and may not be correct as 
a general proposition.!*^ A charge embracing a 
correct principle of law is not rendered erroneous 
by the failure to charge on some other legal prin¬ 
ciple applicable to the case,!® a charge failing 
to advise on all points of law involved is errone¬ 
ous.!® A charge submitting to the jury the effect 
of a mistake of law, but not furnishing any guide 
for determining what constitutes such a mistake,®® 
or an instruction as to mutual rescission without any 
statement of the effect of such rescission on the 
rights of the parties,®! is erroneous. 

An instruction containing an historical develop¬ 
ment of a rule of law is not erroneous,®® nor is 
the failure to charge as to the reason for a rule of 
law stated in an instruction erroneous.®® It has 
been held not error for the judge to explain the 
difference between two different common-law ac¬ 
tions, and to tell the jury that the case before them 
seemed to include a charge of both.®^ Instructions 
must not confuse two propositions of law,®® and 


XnjrlinijotioiL 

Okl.—Midland Valley R. Co. v. 
Barnes, 18 P.2d 1089, 162 Okl. 44. 

7. Mo.—^Rasp V. Baumbach, 223 S.W. 
2d 472. 

XnxtriLQidosL lield not erToneoiu 

Mo.—^Pulse V. Jones, 218 S.W.2d 663. 

8. Mo.—^Rasp V. Baumbach, 223 S. 
W.2d 472. 

mstmctioiL IlM properly refWied 

Ala.—Walston v. Davis, 40 So, 1017, 
146 Ala. 510. 

9. m. —McMahan v. Daugherty, 21 
N.E.2d 50, 300 I11A.PP. 616. 

Ky.—^Melton v. Royster, 61 S.W.2d 
1099, 250 Ky. 168. 

Pa.—^National Coat & Apron Supply 
Co. V. Knouse Corp., Com.Pl., 21 
L6h.ti.J. 104. 

10. Tenn.—Hersteln v. Kemker, 94 
S.W.2d 76, 19 Tenn.App. 681. 

Duty to give Instructions as to mat¬ 
ters of law in general see supra S 
300. 

mstraotiLons held mlideafllng 

Ala.—^Lawrence v. Cranford, 44 So.2d 
573, 263 Ala. 389. 

Ga.—Lewis v. Patterson, 12 S.EL2d 
598, 191 Ga. 348. 

Xnstruotloiis held confusing 

Ga.—^Taintor v. Rogers, 30 S.E.2d 
892, 197 Ga. 872—^Lewis v. Patter¬ 
son, 12 S.B.2d 698, 191 Ga. 348. 


ZhstractloiL held not oonftulng 
Ind.—Teegarden v. Brown, 39 N.B.2d 
793, 111 Ind.App. 169. 

11. Ky.—^Melton v. Royster, 61 S.W. 
2d 1099, 250 Ky. 168. 

Mo.—Johnson v. Thompson, App., 
236 S.W.2d 1. 

Xnstmotions held erroneous or prop¬ 
erly refused 

XJ.S.—^Andrews v. Hotel Sherman, C. 

CA.I11., 188 P.2d 524. 

Ala.—^Lawrence v, Cranford, 44 So.2d 
573, 253 Ala. 389. 

Cal.—Soares v. Barson, 55 P.2d 1283, 
12 Cal.App.2d 682. 

Ga.—^Taintor v. Rogers, 80 S.B.2d 
892, 197 Ga. 872—^Thompson v. 
Riggs, 19 S.E.2d 299, 193 Ga. 632— 
National Life & Accident Ins. Co. 
V. Parker, 19 S.B.2d 409, 67 Ga. 
App. 1. 

Mich,—City of Detroit v. Porath, 260 
N.W. 114, 271 Mich. 42. 

Okl.—K C. Motor Co. v. Miller, 90 P. 
2d 433, 185 Okl. 84. 

Wash.—Seibly v. City of Sunnyside, 
35 P.2d 66, 178 Wash. 632. 

12. Ill.—^Parker v. Peoria Transp. 
Co., 86 N.E.2d 862, 838 IlLApp. 210. 

Xnstruotiou held not erroneous 
Okl.—^Prusa v. Cooper, 238 P.2d 342, 
205 OkL 428. 

13. U.S.—Shenko v. Jax^ Cole Co., 
C.C.A.Pa., 147 F.2d 361, certiorari 
denied 65 S.Ct. 1199, 325 U.S. 860, 
89 L.Ed. 1981. 


, 14. Ga.—^Bellamy v. Georgia Power 
Ca, 27 S.E.2d 788, 70 GaApp. 176. 

15. Mo.—Carroll v. Union Marine 
Ins. Co., Limited, of Liverpool^ 
App., 249 S.W. 691. 

instruotion held not erroneous 
Mo.—^Britton v. Guardian Life Ins. 
Co. of America, 177 S.W.2d 443. 

16. OkL—Shunkamolah v. Potter,. 
233 P. 189, 106 Okl. 91. 

Abstract instructions generally see 
infra 5 379. 

17. U.S.—^Ho-wland Pulp & Paper Co., 
v. Alfreds, Mo., 179 P. 482, 108 C* 
CA. 62. 

18. Mo.—Armould Oil Co. v. Wilkin¬ 
son, App., 16 S.W.2d 678. 

64 C.J. p 725 note 43. 

19. N.C.—Smith V. Kappas, 15 S.E. 
2d 375, 219 N.C. 850. 

20. Tex.—Slaughter v. Crisman & 
Nesbit, 01V.APP., 152 S.W. 206. 

21 . Iowa.—Underwood v. Leichtman, 
176 N.W. 683, 188 Iowa 794. 

22 . N.H—^Dervin v. Amoskeag Co.,. 
122 A 363, 81 N.H 108. 

23. Wash.—Cloherty v. Griffiths, 144 
P. 912, 82 Wash. 634. 

24 . Pa.—Hileman v. Palck, 106 A. 
683, 268 P€U 351. 

25. Ga.—Southern Ry, Co. v. Reed,. 
149 S.E. 682, 40 Ga.App. 332. 
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an instruction containing a correct and an incorrect 
proposition of law so connected that the jury could 
not be expected to separate them is erroneous.^® An 
instruction on the question of satisfaction of judg¬ 
ment in an action against several defendants if 
given, should, where such is the fact, explain that 
one defendant may have contribution from the other 
defendants.^7 An instruction based on a repealed 
statute is erroneous.^s 

Comments on the law. Where a statement of law 
is made to the jury, it is error for the court to 
criticize it so as thereby to prevent its proper ap- 
plication,29 or to intimate that his personal opinion 
is otherwise than the law he charges but it 
has also been held that it is not improper for the 
judge to intimate or even express his personal opin¬ 
ion as contrary to the instruction he delivers as 
long as he tells the jury that they are to be governed 
hy the law as stated in the instruction.^! However, 
it is not error for the judge in his charge to char¬ 
acterize the rule of law stated by him as the rule 
•of common sense,®2 and a correct statement of the 
law applicable to the case is not rendered erroneous 
•or improper by the judge’s statement of his duty to 


charge as to the law.^s 

Statutory requirements. Where the sufficiency of 
instructions as to matters of law is governed by 
statutes, which usually require more than a mere 
general definition or an abstract discussion,^^ there 
must be substantial compliance with the statutes.^ ^ 
A statute requiring a judge to declare and explain 
the law arising on the evidence has b^en held to 
mean the statutory law as well as the common law 
arising thereon.^® 

§ 372. Submission of Special Verdict or Spe¬ 
cial Issues 

Instructions submitting special Issues should state the 
Issues clearly and correctly, the means to be employed in 
determining them, and the method of answering them. 
General Instructions should be avoided as tending to 
inform the Jury as to the effect of their answers. 

Instructions submitting special issues to the jury 
should state the issues clearly and correctly, the 
means to be employed in determining them, and 
the method of answering them.^7 Where special is¬ 
sues are submitted, the instructions should tell the 
jury what facts are necessary to be found in order 
to decide the issue,®® and the court may properly 


:26. Ala.—^Russell v. Belsher, 128 So. 
452. 221 Ala. 360. 

:27. Mo-.—^Bruton v. Chicago, R. 1. & 
P. Ry. Cov. 16 S.W.2d 604, 228 Mo. 
App. 683. 

;28. Idaho.—Soule v. First Nat, Bank, 
140 P. 1098, 26 Idaho 66. 

U.S.—^Bergen Point Iron Works 

V. Shaw, Canal Zone, 249 F. 466, 161 
C.CJL 424. 

:30, Ind.—Kennedy v. Bebout, 62 Ind. 
363. 

64 C.J. p 726 note 64. 

;31. S.C.—Dial v. Agnew, 6 S.B. 296, 
28 S.a 454. 

-64 C.J. p 726 note 55. 

:32. Pa.—Henry v. Klopfer, 23 A. 

387, 388, 147 Pa. 178. 

.33, S.C.—^Fewell v. Catawba Power 
Co., 86 S.K 947, 102 S.C. 452. 

;34. N.C.—Smith v. Kappas, 15 S.B. 

2d 375, 219 N.C. 850. 

:35. N.C.—Smith v. Kappas, supra. 
XnstmotioiL heUL imniBLoieflLt 
.N.C.—^Barnes v. Teer, 15 S.B.2d 379, 
219 N.C. 823. 

:36. N.C.—^Barnes v. Teer, supra. 

,37. N.C.—Harris v. Canady, 73 S.B. 

2d 559, 236 N.C. 613. 

"Tex.—Fisher v. Leach, dy.App., 221 
S.W.2d 384, refused no reversible 
error—^Panhandle & S. F. Ry. Co. 
V. VUlarreal, CivA.pp., 163 S.W.2d 
350—Traders & General Ins. Co. 
V. Harper, Clv.App., 140 S.W.2d 593, 
error refused. 

tWis.—Hof&nan v. Regling, 258 N.W. 
847, 117 Wis. 66. 


XiistnLotlolui held proper or not er¬ 
roneous 

Ga—^Atlanta Paper Co. v. Jackson¬ 
ville Paper Co., 190 S.B. 777, 184 
Ga. 205. 

Kan.—Carter v. McNally, 20 P.2d 
491, 187 Kan. 813. 

N.C.—^Price v. Goodman, 37 S.E.2d 
692, 226 N.C. 223--Itterly v. Hill, 2 
S.B.2d 862, 215 N.C. 797. 

Tex.—Texas Emp. Ins. Ass'n v. Hale, 
191 S.W.2d 472, 144 Tex. 432— 
Jefferson County Drainage Dist. No. 
7 V. Hebert, CivA.pp., 244 S.W.2d 
535—King v. McGuff, Civ.App., 229 
S.W.2d 188, reversed on other 
grounds 234 S.W.2d 403, 149 Tex. 
432—^Fisher v. Iieach, Civ.App., 221 
S.W.2d 384, refused no reversible 
error—OBIirkland v. Mission Pipe & 
Supply Co., Civ.App., 182 S.W.2d 
864, error refused—^Traders & 
General Ins. Co. v. Wilson, Civ. 
App., 147 S.W,2d 866—Traders & 
General Ins. Co. v. Maxwell, Civ. 
App., 142 S,W.2d 686, error dis¬ 
missed, judgment correct—Mary¬ 
land Cas. Co. V. Jackson, Civ.App., 
139 S.W.2d 631,. error dismissed, 
judgment correct—Younger Bros. 

V. Moore, Civ.App., 136 S.W.2d 780, 
error dismissed, judgment correct 
—Southern Underwriters v. Parker, 
Civ.App., 129 S.W.2d 738, error re¬ 
fused—^Miller v. Wyrlck, Civ.App., 
96 S.W.2d 253, error dismissed— 
Sprague v. Hubert, Civ.App., 77 S. 

W. 2d 738—Dodds & Wedegartner 
v. Reed, ClvJlpp., 69 S.W.2d 166, 
error dismissed. 

951 


Wis.-Thoma v. Class Mineral Fume 
Health Bath Co., 12 N.W.2d 29, 
244 Wis. 347. 

XnjrtructioiiJi held erroaeoas or prop¬ 
erly refused 

(1) In general. 

N.C.—In re Williams' Will, 1 S.B.2d 
857, 215 N.C. 259. 

Tex.—Gulf States Utilities Co. v. 
Moore, 106 S.W.2d 256, 129 Tex. 604 
—^H. W. Broaddus Co. v. Binkley, 
Civ.App., 54 S.W.2d 586, reversed 
on other grounds 88 S.W.2d 1040, 
126 Tex. 374—Meinen v. Muesse, 
Civ.App., 72 S.W.2d 931. 

Wis.—^Minton v. Farmers Mut. Auto. 
Ins. C6., 41 N.W.2d 801, 266 Wis. 
656. 

(2) As being too broad. 

Tex.—Texas Emp. Ins. Ass'n v. Beck¬ 
man, Clv.App., 207 S.W.2d 183, re¬ 
fused no reversible error. 

Wis.—Krudwig v. Koepke, 270 N.W. 
79, 223 Wis. 244. 

(3) As not being in conformity 
with the evidence.—Texas & N. O. R. 
Co. V. Barham, Tex.Civ.App., 204 S. 
W.2d 206. 

(4) As to method of instructing on 
burden of proof.—^Munves v. Buckley, 
Tex.Civ.App., 70 S.W.2d 605, error 
dismissed—St. Louis, B. & M. Ry. Co. 
V. Heard & Heard, Tex.Clv.App., 66 
S.W.2d 1092, error dismissed. 
XnstmotioiL held surplusage 

Tex.—^Federal Underwriters Ex¬ 
change V. Bullard, Civ.App., 128 
S.W.2d 126. 

38. Mo.—Commerce Trust Co. v. 



§ 372 TRIAL 


88 C.J.S. 


instruct the jury to find an issue in the affirmative 
if a certain state of facts is found.^^ Where spe¬ 
cial issues are submitted or a special verdict is re¬ 
quired, it is improper to instruct the jury on the 
law of the case,^® and only sufficient instructions 
as to the general law should be given as will enable 
the jury to answer the questions intelligently.-*^ 
Except for the purpose of such explanation or 
definition of legal terms as shall be necessary to 
enable the jury to pass on and render intelligent 
answers,^^ it has been held that general instructions 
should not be given,*3 and the giving of such in¬ 
structions has been held erroneous,^^ or at least 
improper,^® as tending to inform the jury of the 
effect of their answers to the issues submitted.^® 
However, it has been held proper to give instruc¬ 
tions concerning the nature of the action,the is¬ 
sues,^8 the rules of evidence,the form of the 


verdict or possible answers to a special issue,®® and 
the general duties of the jury.®^ 

In charging on the burden of proof, where such 
burden is divided, it has been held that the better 
practice is to state under each question that the 
burden of proof is on defendant or plaintiff as 
the case may be, instead of using the term "af¬ 
firmative” or "negative.”®^ The giving of a gen¬ 
eral charge that the burden of proof is on one 
party or the other has been held improper®® or er¬ 
roneous,®^ as requiring the jury to know the effect 
of their answers to the issues submitted on the 
rights of the parties,®® and the better practice is to 
point out where the burden lies, and not on whom.®® 
An instruction placing the burden of proof as to 
a special issue on the wrong party has been held 
error.®7 


White, 168 S.W. 4167, 172 Mo.App. 
537. 

Tex.—Panhandle & S. P. Ry. Co. v. 
Villarreal, Clv.App., 163 S.W.2d 
360. 

Special interrogatories and findings 
generally see infra S§ 626-573. 

39. N.a—Hart v. Gregory, 16 S.E. 
2d 837, 220 N.O. 180. 

40 . Ohio.—Gendler v. Cleveland Ry. 
Co., 18 Ohio App. 48, 

64 C.J. P 726 note 60. 

41 . Ind.—^Udell v. Citizens* St, R. 
Co., 52 N.B. 799, 162 Ind. 607, 71 
Am.S.R. 336. 

64 C.J. p 726 note 61. 

42. Tex.—^Texas & P. Ry. Co. v. 
Perkins, Com.App., 48 S.W.2d 249. 

64 C.J. p 726 note 62. 

]>aty to give definitions see supra S 
818. 

43. Ind.—Woollen v. Wire, 11 N,B. 
286, 110 Ind. 261. 

64 O.J. p 726 note 68. 

44 . Tex.—^Branton v. Inks, CivA-PP., 
149 S.W.2d 667, error dismissed, 
judgment correct—City of Beau¬ 
mont V. Wiggins, ClvApp.f 136 S. 
W.2d 260, error dismissed. Judg¬ 
ment correct—Maxwell v. Walters 
Petroleum Corp., Clv.App., 120 S.W. 
2d 813—Traders & General Ins, Co. 

V. MlUiken, OivApp., 110 S.W.2d 
108. 

64 C.J. P 727 note 64. 

Giving of general instructions as 
harmless error see Appeal and Er¬ 
ror 8 1770. 

Xnstruotioiui held proper or not eas 
roneous as general charge 
Tex.—Vanover v. Henwood, 160 S.W. 
2d 785, 136 Tex. 348—H. M. Cohen 
Lumber & Bldg. Co. v. Panos, Civ. 
App., 154 S.W.2d 206, error refused 
—^tna Life Ins. Co. v. Allen, Civ. 
App., 187 S.W.2d 78—City of Beau¬ 
mont V. Wiggins, Civ.App., 136 S. 

W. 2d 260, error dismissed, judg¬ 


ment correct—Humble Oil & Refin¬ 
ing Co. V. Owings, CivApp., 128 
S.W.2d 67—Connecticut General 
Life Ins. Co. v. Dent, Civ.App., 84 
S.W.2d 250. error dismissed—^U. S. 
Pire Ins. Co. v. Boswell, Civ.App., 
82 S.W.2d 176, error dismissed— 
Pure Oil Co. v. Pope, Civ.App., 76 
S.W.2d 176, reversed without opin¬ 
ion—Gulf States Utilities Co. v. 
Moore. Civ.App., 78 S.W.2d 941, re¬ 
versed on other grounds, 106 S.W. 
2d 266, 129 Tex. 604—^Indemnity 
Ins. Co. of North Ajnerica v. Wil¬ 
liams, Civ,App., 69 S.W.2d 619, re¬ 
versed on other grounds 99 S.W.2d 
906, 129 Tex. 51—Weiss v. Mitchell, 
ClvApp,, 48 S.W.2d 166, error dis¬ 
missed. 

64 C.J. p 727 note 64 [b]. 

45. Tex.—Lamb v. Collins, Civ.App., 
93 S.W.2d 490. 

64 CJ. p 727 note 66. 

46. Tex.—^^tna Life Ins. Co. v. Al¬ 
len, Civ App., 137 S.W.2d 78—City 
of Beaumont v. Wiggins, CivApp., 
136 S.W.2d 260, error dismissed, 
judgment correct—^Humble Oil & 
Refining Co. v. Owings, Civ.App„ 
128 S.W.2d 67—Gulf States Utili¬ 
ties Co, V. Moore, CivApp., 73 S. 
W.2d 941, reversed on other 
grounds, 106 S.W.2d 256, 129 Tex. 
504—^Indemnity Ins. Co. of North 
America v. Williams, Civ.App., 69 
S.W.2d 519, reversed on other 
grounds, 99 S.W.2d 906, 129 Tex. 
61. 

47. Ind.—^Toler Heiher, 81 Ind. 
383. 

Tex.—^Dunman v. South Texas Lum¬ 
ber Co., Civ.App., 262 S.W. 274. 

48. Ind.—Toler v. Heiher, 81 Ind. 
883. 

49. IndL—Johnson v. Culver, 19 N.E. 
129, 116 Ind. 278. 

64 C.J. p 727 note 68. 

50. Tex.—Herndon v« Halliburton 
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Oil Well Cementing Co., CivApp., 
164 S.W.2d 163, error refused. 

64 C.J. p 727 note 69. 

51. Ind.—Louisville, etc., R. Co. v. 
Hart, 21 N.R 753, 119 Ind. 273, 4 
LRA. 649—^Toler v. Heiher, 81 
Ind. 883. 

Form, reauisites and sufiLciency of 
instructions as to duties of jury 
generally see infra $ 874. 

62. Wis.—Schacht v. Quick, 190 K. 
W. 87, 178 Wis. 330, 26 ALR. 180. 

53. Tex.—Lamb v. Cbllins, CivApp., 
93 S.W.2d 490. 

64 C.J. p 727 note 72. 

54. Tex.—City of Longview r, Rea, 
Civ.App., 76 S.W.2d 886, error dis¬ 
missed. 

64 C.J. p 727 note 78. 

XnatmotioiLS held exroneoiui or prop* 
erly refused 

Tex.—Utz V. Sanders, Clv.App., 81 0. 
W.2d 243—City of Longview v. 
Rea, CivApp., 76 S.W.2d 886, error 
dismissed. 

«4 CJ'. p 72S note 78 [b]. 

55. Tex.—^Utz V. Sanders, Clv.App., 

81 S.W.2d 248—City of Longview 
V. Rea, Civ.App., 76 S.W.2d 886» 
error dismissed. 

64 C.J. p 728 note 74. 

56. Tex.—Reed v. Bates, CfivAppM. 

82 S.W.2d 216. 

64 C.J. p 728 note 75. 

57. Tex.—Glass v. Upton, Civ.App.^ 
226 S.W.2d 244—Federal Under¬ 
writers Exchange v. Rigsby, Civ. 
App., 114 S.W.2d 364—Harrlson- 
Wright Co. V. Budd, Clv.App., 6T 
S.W. 2d 670, error dismissed. 

64 O.J. p 728 note 76. 

Xnatruotioiui held proper or not «r« 
roneous 

Tex.—Texas Emp. Ins. Ass*n v. Hale, 
191 S.W.2d 472, 144 Tex. 482—Van* 
over V. Henwood, 160 S.W.2d 785, 
186 Tex. 848—^Brown Express v. 
Henderson, CivApp., 142 S.W.2d 
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The instructions should he so framed as to leave 
the jury free to determine their verdict from the 
testimony,®s and, in submitting special questions, 
care should be taken in so framing them as to 
avoid prejudice to either party,®9 and they should 
not be so marked that an inference prejudicial to 
cither party may be drawn therefrom.®® The giving 
of a correct admonitory charge has been held prop¬ 
er.®^ Instructions which are confusing or mis¬ 
leading should not be given.®^ An instruction sub¬ 
mitting circumstances for affirmative answer to 
three issues only and negative answer to one only 
is subject to exception,®® and a requested charge 
not containing a request for the submission of a 
special issue, and not containing any reference to, or 
instructions to guide the jury in answering, any 
particular issue submitted has been held properly 
refused.®^ 

The instructions must be applicable to the ques¬ 
tions to which they are directed®® and should be 
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submitted in immediate connection with the question 
to which they relate.®® It has been held error to 
instruct the jury, either expressly or by necessary 
implication, as to the effect of particular answers 
on the ultimate right or liability of either party,®*^ 
but a general instruction is not erroneous merely 
because an intelligent juror may infer from it the 
effect of his answer to the special questions on the 
final result.®® It has been held improper to give a 
charge grouping the facts and predicating relief 
on belief of the evidence.®® Under the rule that, 
when special issues are submitted, a general verdict 
is unauthorized, it is error to instruct the jury to 
return a general verdict,^® and requested instruc¬ 
tions calling for a general verdict are properly re- 
fused.'^^ 

Generally, an instruction to the jury not to answer 
a given special issue if another special issue is an¬ 
swered in a specified way is not improper,*^® nor is 
it objectionable as in effect instructing the jury 


685. error dismissed, judgment cor¬ 
rect—^Travelers Ins. Co. v. Noble, 
Civ.App.. 129 S.W.2d 778, error dis¬ 
missed, judgment correct—^Federal 
Underwriters Exchange v. Bullard, 
Clv.App., 128 S.W.2d 126—Seins- 
heimer v. Burkhart, Oiv.App., 93 
S.W.2d 1231, modified on other 
grounds 122 S.W.2d 1063, 132 Tex. 
836. 

Wis.—^Thoma v. Class Mineral Fume 
Health Bath Co., 12 N.W.2d 29, 244 
Wis. 847. 

68 . Tex.—Owens v. Navarro County 
Levee Improvement Dist. No. 8, 
Civ.App., 281 S.W. 577, certified 
questions answered 280 S.W. 632, 
115 Tex. 263. 

Wis.—Athanasiou v. Garton Toy Co., 
147 N.W. 22, 167 Wis. 280. 

69 . Wis.—Guinard v. Knapp-Stout, 
etc., Co., 62 N.W. 625, 90 Wis. 123, 
48 Am.S.R. 901. 

64 C.J. p 728 note 78. 

80. Tex.—Southern Underwriters v. 
Parker, Civ.App., 129 S.W.2d 788, 
error refused—^Federal Underwrit¬ 
ers Exchange v. Bullard, Civ.App., 
128 S.W.2d 126. 

Wis.—Conway v, Mitchell, 72 N.W. 
762, 97 Wis. 290. 

81. Tex.—Standard v. Texas Pacific 
Coal & Oil Co., CivJlpp., 47 S.W.2d 
443. 

64 C.J. p 728 note 80. 

68. Tex.—Federal Crude Oil Co. v. 
Tount-Lee Oil Co., Civ.App., 73 
S.W.2d 969, error dismissed and 
certiorari denied 55 S.Ct 655, 296 
U.S. 741, 79 L.Ed. 1687. 

€4 C.J. p 728 ziote 81. 

aurfernctions held not enonaous as 
oonfnsii^r or rtlBleading 

Ga.—^Roberts v. McClellazi, 55 S.E. 
2d 736, 80 Ga.App. 199. 


N.C.—Carolina Scenic Stages v. 
Lowther, 64 S.E.2d 846, 233 N.C. 
555. 

Pa—Schwab v. Continental-Equitable 
Title & Trust Co., 199 A. 160, 380 
Pa 640. 

Tex.—^Texas Emp. Ins. Ass'n v. Hale, 
191 S.W.2d 472, 144 Tex. 432—Fed¬ 
eral Underwriters Exchange v. 
Green, Civ.App., 150 S.W.2d 98, er¬ 
ror dismissed, judgment correct— 
Brown Express v. Henderson, Civ. 
App., 142 S.W.2d 585, error dis¬ 
missed, judgment correct—South¬ 
ern Underwriters v. Parker, Civ. 
App., 129 S.W.2d 738, error refused 
—Federal Underwriters Exchange 
V. Bullard, Civ^App., 128 S.W.2d 
126—San Antonio Public Service 
Co. V. Murray, Civ.App., 69 S.W.2d 
851, error dismissed, 90 S.W.2d 830, 
12 Tex. 77. 

Wis.—CatUn v. Schroeder, 258 N.W. 
187, 214 Wis. 419. 

68. N.C.—^Mehaffey v. Appalachian 
Const, Co., 140 S.B. 716, 194 N.C 
717. 

64. Tex.—^Morris v, Davis, Civ.App., 
8 S.W.2d 109. 

64 C.J. p 728 note 88. 

65. Wis.—Guse v. Power & Mining 
Machinery Co., 139 N.W. 196, 161 
Wis. 400. 

66. Tex.—Dallas Railway & Termi¬ 
nal Co. V. Bishop, Civ.A:pp., 168 
S.W.2d 298. 

64 C.J. p 728 note 85. 

67. U.S.—^Bergstrom Paper Co. v. 
Continental Ins. Co. of City of New 
York, I>.C.Wis., 76 F.Supp. 424, re¬ 
versed on other grounds, C.A., 174 
P.2d 636, 

Mich.—MitcheU v. Perkins, 54 N.W.2d 
293, 334 Mich. 192. 

Tex.—Grasso v. Cannon BaU Motor 
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Freight Lines, 81 S.W.2d 482, 125 
Tex. 164—Continental Oil Co. v. 
Bames, Civ.App., 97 S.W.2d 494, er¬ 
ror refused—Quanah, A. & P. Ry. 
Co. V. Eblen, Civ.App., 65 S.W.2d 
1060, error refused. 

Wis.—^Pecor v. Home Indemnity Co. 
of New York, 291 N.W. 818, 234 
Wis. 407—^De Groot v. Van Akker- 
en, 273 N.W. 725, 225 Wis. 105— 
Anderson v. Seelow, 271 N.W, 844, 
224 Wis. 280, followed in Neyers 
V. Seelow, 271 N.W. 846, 224 Wis. 
286. 

64 C.J. p 728 note 86. 

Durtmotioiui not ohjeotloiLahle to role 

Tex.—^Finck Cigar Co. v. Campbell, 
188 S.W.2d 769, 184 Tex. 260—Tex¬ 
as Emp. Ins. Ass*n v. Golnes, Civ. 
App., 202 S.W.2d 487, error refused 
no reversible error—^Three States 
Telephone Co. v. Kirkwood, Civ. 
App.. 61 S.W.2d 668. 

Wis.—^Ziegler v, Hustisford Farmers 
Mut Ins. Co., 298 N.W. 610, 288 
Wis. 288. 

64 C.J. p 729 note 86 [b]. 

68. Wis.—^Illinois Steel Co. v. Paczo- 
cha, 119 N.W. 650, 139 Wis. 23. 

64 C.J. p 729 note 87. 

69. N.C.—Jones v. Balsley, 69 S.B. 

I 827, 164 N.C. 6L 

I 64 C.J. p 729 note 88. 

70. Ind.^-Toler v. Keiher, 81 Ind. 
388. 

64 C.J. p 729 note 90. 

71. Tex.—^Houston Oil Co. of Texas 
V. Choate, Com.App., 232 S.W. 285. 

64 CJ. p 729 note 91. 

72. Tex.—^Hopson v. Gulf Oil Corp., 
Civ.App., 237 S.W.2d 823, reversed 
in part on other grounds 237 S.W. 
2d 352, 150 Tex. 1—^Traders & Gen¬ 
eral Ins. Co. V. Bradfute, Civ.App., 

, 229 S.W.2d 691, refused no reversi- 
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as to the effect of their findings,*^^ Under ex¬ 
ceptions to the rule, depending on the existence of 
special conditions in the particular case,*^^ a condi¬ 
tional submission of issues has been held to be im¬ 
proper,*^ 5 as preventing the jury from answering 
questions which might charge the effect of the 
verdict.*^® An instruction informing the jury which 
party had requested that the cause be submitted on 
special issues has been held not erroneous.'^'^ 

Submission of special issues or interrogatories in 
connection with general verdict. Where special is¬ 
sues or interrogatories are submitted to the jury 
to be answered in connection with a general verdict, 
the court may explain the special interrogatories and 
instruct the jury as to the law applicable to them,*^8 
but it should exercise caution not to express an 
opinion as to controverted facts.*^^ The court may, 
however, direct an answer as to a special interroga¬ 
tory where the facts are uncontroverted.®® The 
court should not specifically point out particular in¬ 
structions favorable to a party,but should indicate 
that all instructions on the subject should be con- 
sidered-®^ Although there is some authority to 
the contrary,®® it has been held that it is error for 
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the court to instruct the jury as to the legal effect of 
their answers®^ and that such requested instructions 
are properly refused.®^ 

It has been held error to charge the jury to make 
their special findings conform to their general ver¬ 
dict,®® or that such special findings should be con¬ 
sistent with each other,®7 or to instruct the jury as 
to what answers would be consistent or inconsistent 
with a general verdict in favor of either party.®® 
An instruction that the jury must answer the ques¬ 
tions submitted is not erroneous®® nor is it errone¬ 
ous, as inducing the jury to find a certain way, to 
submit interrogatories with directions to answer 
them only in case the general verdict should be for 
plaintiff.®® It has been held proper to instruct, when 
requested, that the jury may consider and answer 
the interrogatories either bofore or after agreement 
on a general verdict.®^ 

Unless there is evidence from which the facts 
may be found,®® it is not error to instruct that, if 
evidence is lacking, or if there is insufficient evi¬ 
dence worthy of credence, the proper answer to 
special questions would be that the jury did not 
know.®® Where questions submitted by a defendant 


ble errop—Associated Bmptoyers 
Lloyds V. Wiggins, av.App., 208 
S.W.2d 705, refused no reversible 
error—Western Union Tel. Co. v. 
sugar, av.App., 178 S.W.2d 220— 
Texas & N. O. R. Co. v. Stoneci- 
pher, Clv.App., 118 S.W.2d 264— 
Phcenix Refining Co. v. Muller, Civ. 
App., 109 S.W.2d 766, error dis¬ 
missed—^Travelers Ins. Co. v. No¬ 
ble, Civ.App., 106 S.W.2d 789— 
Continental Oil Co. v. Barnes, Civ. 
App., 97 S.W.2d 494, error refused 
—^Traders & General Ins. Co. v. 
Babb, C1V.APP., 83 S.W.2d 778— 
Traders & General Ins. Co. v. Nun¬ 
ley, Clv.App., 82 S.W.2d 716—^Texas 
Bmployers* Ina Ass’n v. Hllde- 
brandt, Clv.App., 80 S.W.2d 1031, 
reversed, no opinion—San Antonio 
Public Service Co. v. Murray, Civ. 
App., 69 S.W.2d 861, error dis¬ 
missed 90 S.W.2d 830, 12 Tex. 77 
—^Perkins v. Nevill, Civ.App., 68 S. 
W.2d 60. 

64 C.J. p 729 note 92. 

73. Tex.—Associated Bmployers 
Lloyds V. Wiggrins, Civ.App., 208 S. 
W.2d 706, refused no reversible 
error—Western Union Tel. Co. v. | 
sugar, CivJUJP.. 173 S.W.2d 220— 
Traders & General Ins. Co. v. Nun¬ 
ley, ClvApp., 82 S.W.2d 716. 

64 C.^. p 729 note 93. 

74t Tex.—Hopson v. Gulf Oil Corp., 
Civ.App., 237 S.W.2d 823, reversed 
In part on other grounds 287 S.W. 
2d 362, 150 Tex. 1—^Perkins v. Ne¬ 
vill, Civ.AP(P., 68 S.W.2d 60. 


75. Ohio.—Pettett v. Cooper, 24 N.B. 

2d 299, 62 Ohio App. 877. 

Tex.—Schroeder v. Rainboldt, 97 S. 
W.2d 679, 128 Tex. 269—Vega v. 
Grieger, Civ.App., 264 S.W.2d 498, 
error granted—Southern Under^ 
writers v. Waddell, Civ.App., 144 
S.W.2d 637—^Traders & General Ins. 
Co. V. Boyd, Civ.App., 121 S.W.2d 
463, error dismissed—Winn v. Tay¬ 
lor, Civ.App., Ill S.W.2d 1149— 
Phoenix Refining Co. v. Muller, 
Cl V. App., 109 S.W.2d 766, error 
dismissed—^E. L. Martin, Inc., v. 
Kyser, Civ.App., 104 S.W.2d 692, 
error dismissed—^Northern Texas 
Traction Co. v. Wright, Civ.App., 62 
S.W.2d 624—Cannon Ball Motor 
Freight Lines v. Grasso, Civ.App„ 
69 S.W.2d 387, affirmed Grasso v. 
Cannon Ball Freight Lines, 81 S. 
W.2d 482, 125 Tex. 164—St. Louis 
Southwestern Ry. Co. of Texas v. 
Homan, Civ.App,, 6’6 S.W.2d 286— 
Trice v. Bridgewater, Civ.App., 51 
S.W.2d 797. 

76- Tex.—^Northern Texas Traction 
Co. V. Wright, Clv.App., 62 S.W. 
2d 624. 

77. Tex.—^International & G. N. Ry. 
Co. V. Reek, Clv.App., 179 S.W. 699. 

78. Kan.—Snyder v. Briksen, 198 P. 
1080, 109 Kan. 314. 

Special interrogatories and findings 
generally see infra SS 526-573. 

79. Kan.—Snyder v. Briksen, supra. 

80. Mich.—Duffy v. Enright Top- 
ham Co., 276 N.W. 715, 282 Mich. 
662. 


81. Iowa—Larson v. Thoma, 121 N. 
W. 1069, 143 Iowa 338. 

82. Iowa—^Larson v. Thoma, supra 

83. R.I.—Smith v. Rhode Island Ca, 
98 A. 1, 39 R.I. 146. 

84. Ohio.—Walsh v. J. R. Thomas' 
Sons, 110 N.B. 454, 91 Ohio St 
210 . 

85. N.T.—Sheldon v. Western Union 
Tel. Co., 4 N.T.S. 626, 61 Hun 691, 
affirmed 24 N.B. 1099, 121 N.T. 
597. 

86. Conn.—^Baldwin v. City of Nor¬ 
walk, 112 A. 560, 96 Conn. 1. 

64 C.J. p 780 note 6. 

Power to find specially or to re¬ 
quire special findings see infra SS 
626-529. 

87. Kan.—St Louis, etc., R. Co. v. 
Burrows, 61 P. 439, 62 Kan. 89. 

64 C.J. p 730 note 6. 

88. Mich.—^Taylor v. Davam, 157 N. 
W. 672, 191 Mich. 243. 

64 C.J. p 730 note 7. 

89. Mich.—Stevens v. Beardsley, 96 
N.W. 671, 134 Mich. 606. 

90 . Kan.—Saunders v. Atchison, T. 
& S. F. Ry. Co., 119 P. 662, 86 
Kan. 66. 

91. Ind.—S. W. Little Coal Co. v. 
O'Brien, 113 N.B. 466, 114 N.B. 96, 
63 IndApp. 604. 

98. Kan.—^Bowman v. Coyle, 260 P. 
643, 124 Kan. 492. 

93. Kan.—^Meek v. Wheeler, Kelly & 
Hagny Inv. Co., 251 P. 184, 122 
RLan. 69. 
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contained a recital that the defendant requests the 
court to submit to the jury the following questions, 
a statement by the court that the special questions 
were submitted by the defendant has been held not 
objectionable.^^ An instruction requesting a spe¬ 
cial finding should present, with sufi&cient concrete¬ 
ness, the form for such finding.^s 

§ 373. Amount of Recovery 

Instructions relating to the amount of recovery must 
state the law correctly and should not be confusing or 
misleading, and should limit the amount of damages to 
those proved by a preponderance of evidence. 

Instructions relating to the amount of recovery 
must be correct®® but not too broad, and not con¬ 
fusing or misleading.®® Instructions on the measure 
of damages, which fail to limit the amount of dam¬ 
ages to those proved by a preponderance of evidence, 
are erroneous.®® The instructions must not be so 
framed as to allow the jury to assess damages with¬ 
out regard to the evidence in the case,^ or to assess 
damages on evidence not admitted for the purpose 
of showing the damages sustained,® or to assess 


damages on evidence furnishing an incorrect basis 
for their assessment.® 

It has been held not error for the court to submit 
to the jury a calculation by it as to the amount of 
damages where it states that such calculation is not 
binding on the jury.** Although it has been held 
error for the trial judge to charge as to the amount 
claimed by plaintiff,® or, at least, is a practice 
which endangers a verdict and may result in a 
reversal,® instructions have been held proper which 
limit the amount of recovery to the amount claimed 
in the declaration,'^ and instructions which do not 
so limit the jury have been held properly refused.® 

§ 374. Instructions as to Duties of Jury 

Instructions as to cautionary matters and as to the 
duties of the Jury must be stated clearly and correctly 
without undue emphasis, and should not be misleading 
or lengthy In form. 

It is proper for the court to give to the jury 
instructions as to their duties and instructions con¬ 
cerning cautionary matters,® provided they are 
clearly and correctly stated,^® and provided they 


94. —Altoona State Bank v. 
Hart, 108 P. 818, 82 Kan. 398. 

95. 3Sr.T, —^HcAuliffe v. New Tork 
Cent & H. R R, Co., 1B8 N.T.S. 922, 
172 Apt>.Dtv. 697. 

96. Tex.—City of Beaumont v. 
Dougherty, Civ.App., 298 S.W. '631, 
affirmed, Oom.App., 9 S.W.2d 1030. 

xnatmotloiui proper or not ev- 

rofLeotts 

Ala.—^Brown v. Southeastern Grey¬ 
hound Lines, 61 So.2d 624, 266 Ala. 
808. 

G€U—Trustees of Jesse Parker Wil¬ 
liams Hospital V. Nlsbet 14 S.B. 
2d 64, 191 Qa. 821—Sapp v. Howe, 
62 S.B.2d 671, 79 Ga.App. 1. 

Mo.—^Blaco V. ESansas City, App., 
56 S.W.2d 1062. 

Ohio.—Dietsch v. Burnside Motor 
Freight Lines, App., 82 N.E.2d 669. 

€4 C.J. p 780 note 16 [a]. 

Xnstruotioiui held erroneous or prop¬ 
erly refused 

C.S.—^Virginian By. Co. v. Armen- 
trout, C.C.A.W.Va., 166 P.2d 400, 
4 A.L.R2d 1064. 

Cal.—^Dingman v. J. EL French Co., 
89 P.2d 824, 8 Cal.App.2d 512. 

HawalL—Van Poole v. Nippu Jiji Co., 
34 Hawaii 854. 

IlL—McGrath v. Fluech, 71 N.B.2d 
668, 880 IlLApp. 462. 

64 C.J. p 780 note 16 [b]. 

97. W.Va.—Shires v. Boggess, 77 
S.BL 642, 72 W.Va. 109. 

98. Mich.—Perth v. Cadillac Motor 
Car Co., 166 N.W. 698, 198 Mich. 
501. 

64 C.J. p 780 note 18. 


99. lU.—^Prince v. Bogard, 71 N.B. 
2d 882, 330 lllApp. 621—McGrath 
v. Fluech, 71 N.E.2d 658, 330 Ill. 
Aipip. 462—Goad v. Grissom, 67 N.B. 
2d 614, 824 IlLApp. 128. 

N.C.—Dickson v. Queen City Coach 
Co., 68 S.B,2d 297, 233 N.G 167. 
Wash.—^Hblden v. Schafer Bros. Lum¬ 
ber & Shingle Co., 160 P.2d 687, 23 
Wash.2d 202. 

1. Ark.—St Louis Southwestern Ry. 
Co. V, Aydelott 194 S.W. 873, 128 
Ark. 479. 

8. Colo.—^Melcher v. Beeler, 110 P. 
181, 48 Colo. 233, 139 Am.S.R 278. 

3. Ind.—Stewart v. Swartz, 106 N. 
EL 719, 57 lnd.App. 249. 

4k. N.C.—Williams v. Crosby Lum¬ 
ber Co., 24 S.BL 800, 118 N.C. 928. 
64 aJ. p 781 note 22. 

5ii Pa.—Vivian v. Challenger, 46 Pa. 
Super. 1. 

6. Miss.—St Louis-San Francisco 
Ry. Co. V. Dyson, 48 So.2d 95, 207 
Miss. 639. 

7- U.S.—DowelL Inc. v, Jowers, C.A. 
La., 182 F.2d 576. 

Tenn.—Seals v. Sharp, 212 S.W.2d 
620, 31 Tenn.App. 75. 

64 C.J. p 731 note 24. 

8. Ill.—Selden y. Sampsell, 163 Ill. 
App. 278. 

9. Mo.—Wolfson V. Cohen, 65 S.W. 
2d 677. 

64 C.J. p 781 note 27. 

10. Mo.—Wolfson V. Cohen, supra 
64 C.J. p 781 note 28. 
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XnstruotionB held proper or not er. 
roneous 
(1) In general. 

TJ.S.—Walker v. tJ. S., C.C.A.Miss.. 
180 F.2d 687. 

Ala—Pollard v. Crowder, 194 So. 161, 
239 Ala 112—^Louisville & N. R 
Co. V. Davis, 181 So. 695, 236 Ala 
191. 

Cal.—Newman v. Los Angeles Trans¬ 
it Lines, 262 P.2d 95, 120 Cal.App. 
2d 685—Church v. Payne, 97 P.2d 
819, 36 Cal.App.2d 882. 

Colo.—^Dottavio- V. Lohr, 222 P.2d 
428, 122 Colo. 294. 

Conn.—Christie v. Elager, 26 A.2d 852, 
129 Conn. 62—Corriveau v. Asso¬ 
ciated Realty Corp., 188 A. 436, 122 
Conn. 268—^Ryan v. Scanlon, 168 
A. 17, 117 Conn. 428. 

Ga—Hatcher v. Bray, 77 S.E1.2d 64, 
88 GkuApp. 344—Western & Atlan¬ 
tic R R v. Burnett 54 S.B.2d 367, 
79 GaApp. 530—^Roper v. Holbrook, 
49 S.R2d 568, 77 GaApp. 686— 
Riggs V. Watson, 47 S.E.2d 900, 77 
GaApp. 62—^Thompson v. Powell, 

1 6 S.EL2d 260, 60 CkuApp. 796—Talia¬ 

ferro V. J. S. Cowart & Son, 171 
S.B. 40-6, 47 GaApp. 730. 

Dl.—Hamilton v. Toler, 88 N.E.2d 
628, 388 IlLApp. 656—Klooster v. 
FrieL 76 N.BL2d 778, 882 DLApp. 
652—Adkins v. Williams, 71 N.E.2d 
210, 830 DLApp. 427—Meng v. Lu- 
cash, 69 N.B.2d 367, 329 IlLApp. 
612—^Denton v. Midwest Dairy 
Products Corp., 1 NJB!.2d 807, 284 
IlLApp. 279. 

Iowa—Johnson v. Kinney, 7 N.W. 2d 
188, 282 Iowa 1016, 144 AL.R 997 
—Gehlbach v. McCann, 249 N.W. 
144, 216 Iowa 296. 
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are completely stated^^ without undue emphasis.^^ 
Such instructions should not be misleading^^ or 
lengthy in form,i^ and should definitely advise the 
jury as to their duty,and should be so framed as 
not improperly to influence the jury.^® Ordinarily, 
an instruction as to the conduct of the jury in per¬ 
forming their duties should be limited to a consid¬ 
eration of the evidence in the light of the law as 
given by the court.^^ 


It is proper to instruct that the court does not 
by any instruction given intend to instruct or in¬ 
dicate to the jury how they should find any ques¬ 
tion of fact,i® and to charge that the jury should 
consider all the evidence in determining a fact in 
issue,and that the jury should not speculate or 
guess as to matters in issue,or consider anything 
not placed in evidence.^i So too, it is proper to 
enumerate the ultimate facts necessary to be found 


Minn.—Dose v. Tagrer, 42 N.W.2d 
420, 231 Minn. 90-^acobsen v. Dai¬ 
ley, 86 N.W.2d 711, 228 Minn. 201, 
11 A.Li.Il,2d 1429—Weber v. Mc¬ 
Carthy. 7 N.W.2d 681, 214 Minn. 
76—Fjellman v. Weller, 7 N.W.2d 
521, 218 Minn. 457. 

Mo.—LeGrand v. U-Drive-It Co., 247 
S.W.2d 706—Schlemmer v. McGee, 
185 S.W.2d 806—^Lewis v. Zagata, 
166 S.W.2d 541, 360 Mo. 446— 
Mendenhall v. Neyer, 149 S.W.2d 
866, 847 Mo. 881—Gardner v. Turk, 
128 S.W.2d 168, 848 Mo. 899—Mor¬ 
ris V. Daultable Assur. Soc. of U. 
S., 102 S.W.2d 569. 340 Mo. 709— 
Wolf son V. Cohen, 66 S.W.2d 677 
—Sherwood v. Clarksdale Bank, 
AJpp.. 166 S.W.2d 627—^Ingram v. 
Great Lakes Pipe Line Co., App., 
163 S.W.2d 547—State ex rel. State 
Highway Commission v. Bengal, 
App., 124 S.W.2d 687—Bverhardt 
V. Gamer, App., 100 S.W.2d 71. 
N.J.—^Ristan v. Frantzen, 102 A.2d 
614, 14 N.J. 456. 

Or.—^Mackie v. McGraw, 191 P.2d 
403, 183 Or. 204—Snyder v. Port¬ 
land Traction Co., 185 P.2d 568, 
182 Or. 844. 

R. L—Grimes v. United Blec. Rys. 
Ca, 198 A 740, 68 R.I. 458. 

Tex.—Gillette Motor Transport Co. 
V. Whitfield, 200 S.W.2d 624, 145 
Tex. 671—^Texas & P. By. Co. v. 
Dickey, Clv.App;. 70 S,W.2d 614, 
error refused. 

Ya.—Sordelett v, Mercer, 40 S.E.2d 
289, 186 Ya. 823. 

W.Ya—^Prampton v. Consolidated 
Bus Lines, 62 S.B.2d 126, 134 W. 
Ya. 816—Wright v. Yalan, 43 S.B. 
2d 364, 130 W.Ya. 466. 

64 C.J. p 781 note 28 [a]. 

(2) In authorizing jury to use 
their own knowledge of value of serv¬ 
ices.—^In re Estate of Stencil, 248 N. 
W. 18, 216 Iowa 1196. 

(3) In directing jury to confine 
discussions and deliberations in case 
to consideration of evidence intro¬ 
duced on trial and legitimate infer¬ 
ences to be deduced therefrom.—Ford 
Motor Co. V. Whitt, Tex.ClvA.pp., 81 

S. W.2d 1082. error refused. 

(4) In directing Jury not to con¬ 
sider statements in press as to facts 
relating to casa—^McCollum v, Shu- 
bert, Mo.App., 185 S.W.2d 48. 

(5) In directing Jury not to be 
governed by sympathy. 


Mo.—Oliver v. Morgan, 73 S.W.2d 
993. 

Ya.—^Bangley v. Yirginian By. Co., 
78 S.B.2d 696, 196 Ya. 340. 
Xfistraotions held esroneons or prop¬ 
erly refused 

(1) In general. 

Ga.—Peake v. Stovall, 179 S.E. 287, 
60 Ga.App. 596. 

Kan.—Sams v. Commercial Standard 
Ins. Co., 189 P.2d 859, 157 Kan. 
278. 

Ky.—Tinsley’s Adm’r v. Slate, 251 S. 
W.2d 883. 

Mich.^—Valenti v. Mayer, 4 lN'.W.2d 
5, 801 Mich. 561. 

Mo.—Johnston v. Ramming, 100 S. 

W.2d 466, 340 Mo. 811. 

Neb.—Olsen v. McMaken & Pentzien, 
297 N.W. 830, 139 Neb. 606. 

N.Y.—Corie v. Thompson, 122 N.T.S. 

2d 608. 282 App.Div. 810. 

N.C.—Bartlett v. Hopkins, 69 S.B. 

2d 236, 235 N.C. 166. 

Ohio.—^McFadden v. Thomas, 96 N.B. 

2d 254, 164 Ohio St. 405. 

Tex.—Gillette Motor Transp. Co. v. 
Whitfield, Clv-App., 197 S.W.2d 167, 
afllrmed 200 S.W.2d 624, 146 Tex. 
671. 

Utah.—Olsen v. Warwood, 265 P.2d 
726. 

64 C.J. p 781 note 28 [b]. 

(2) In authorizing Jury to con¬ 
sider any special knowledge any in¬ 
dividual Juror might have, as dis¬ 
tinguished from their general knowl¬ 
edge.—^Fuchs V. Aronoff, D.C.Mun. 
App., 46 A2d 701. 

(3) In permitting Jury to speculate 
as to amount of damages and to 
draw on their own personal knowl¬ 
edge.—^Katz V. Goldberg, 82 !N.B.2d 
78, 335 IlLApp. 879. 

11. Mo.—Wolfson V. Cohen, 56 S.W. 
2d 677. 

Ky.—^Louisville & N. R. Co. v. Vin¬ 
son, 223 S.W.2d 86, 310 Ky. 864. 
Xostmctloii held inadequate 
Ga.—^Holland v. Whitfield County, 
188 S.B. £88, 64 Ga.App. 463. 

12. Mo.—Wolfson V. Cohen, 56 S. 
.W.2|d 677. 

13. Tex.—^Phoenix Reining Co. v. 
Tips, 81 S.W.2d 60, 126 Tex. 69. 

64 C.J. p 731 note 29. 

Instructions held misleading or 
properly refused 

Ala.—^Vredenburgh Saw Mill Co. v. 
Black, 87 So.2jd 212, 251 Ala. 302. 
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Pa.—Gregg v. George, 22 A2d 788, 
343 Pa. 241. 

Tex.—^Phoenix Refining Co. v. Tips, 
81 S.W.2d 60, 126 Tex. 69—Beck¬ 
er V. Mollenauer, Clv.App., 284 S. 
W.2d 690, error refused no re¬ 
versible error—St. Louis, B. & M. 
Ry. Co. V. Zamora, Civ.App., 110 
S.W.2d 1242. 

Instructions held not misleading 
Cal.—Shields v. Oxnard Harbor Dlst., 
116 P.2d 121, 46 Cal.App.2d 477. 
Ky.—Tinsley’s Adm’r v. Slate, 251 S. 
W.2d 883. 

Mo.—^Louis Steinbaum Real Estate 
Co. V. Maltz, 247 S.W.2d 662, 81 

AL. R.2d 1062. 

64 C.J. p 781 note 29 [a]. 

14. Ark.—Nelon v. Nelon, 284 S.W. 
743, 171 Ark. 605. 

15. Mo.—Jackson v. Scott County 
Milling Co., App., 118 S.W.2d 1064. 

Wls.—^Dabareiner v. Weisfiog, 83 N. 

W. 2d 220, 253 Wis. 23, 12 AL.R.2d 
606. 

64 C.J. p 761 note 31. 

Instruction held proper 
Ga.—Strickland v. Padgett, 80 S.K 
>2d 1*67, 197 Ga. 689. 

16. Ga.—Thompson v. Kelsey, 68 S. 
E. 618, 8 Oa.App. 23. 

Xnstruotion held proper 
Pa.—Shields v. Larry Const Co., 88 
A2d 764, 370 Pa. 582. 

17. Ind.—^McCague v. New York, C. 
& St L. R. Co., 71 N.E.2d 569, 226 
Ind. 83, rehearing denied 78 N.E. 
2d 48, 226 Ind. 88. 

18. Ill.—Jenisek v. Riggs, 50 N.E.2d 
121, 320 IlLApp. 158—^Marchese v. 
Aurora, E. & C. R. Co.. 166 HL 
App. 267. 

19. Ga.—^Fountain v. McCallum, 21 
S.E.2d 610, 194 Ga. 269. 

Wash.—^Burget v. Saginaw Logging 
. Co., 86 P.2d 271, 197 Wash. 818. 

64 C.J. p 781 note 34. 

20. Cal.—Glucksteln v. Llpsett 209 
P.2d 98, 98 Cal.App.2d 891. 

64 aj. p 7-81 note 85. 

21. Tex.—Traders & General Ins. 
Co. V. Heath, Civ.App., 197 S.W,2d 
180, error refused no reversible 
error—^Petroleum Producers Co. v. 
Stolley, Civ.App., 187 S.W.2d 207, 
error dismissed, Judgment correct 
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before the jury can render a verdict for plaintiff 
and to direct the attention of the jury to the im¬ 
portance of the case,23 and to instruct that the en¬ 
tire charge, written and oral, should be taken and 
construed together.24 It may be proper for the 
court to instruct that one count is included in an¬ 
other and that a finding for plaintiff on one does 
not necessitate a finding on the other.25 

Although an instruction telling the jury that a 
mistake of law may be corrected by the court while 
a mistake in a finding of fact cannot be corrected 
has been held not improper,^® such an instruction 
has also been held improper as tempting the jury 
to disregard the evidence and find a certain way.27 
Instructions warning against the influence of bias 
or prejudice must state the rule fairly.28 Since the 
jury have no right to speculate on whether insur¬ 
ance exists, it has been held not error to instruct that 
no insurance company is a party to, or interested 
in, the case,23 although the better practice is to omit 
the words **or interested in the case.”20 Where 
there are several defendants the court may properly 
instruct that the evidence and instructions applica¬ 
ble to each should be considered by the jury in 
determining what their verdict should be as to 
any one of them,3i and where there is a joint lia- 


TRIAL § 374 

bility an instruction that the jury may find against 
all or none of the defendants has been held proper.s^ 

Agreeing on verdict. Instructions which suggest 
or tend toward causing a disagreement are errone- 
ous.33 On the other hand, while the court may de¬ 
scribe the evils of disagreement, it should not in¬ 
fluence the jury by threat or entreaty^^ or by the use 
of peremptory language.25 Instructions which pre¬ 
clude the disagreement of the jury,®® authorize a 
compromise verdict,®^ or which tend unduly to 
hasten the jury in the consideration of a case,®® 
are erroneous. An instruction telling the jury that, 
if they should find for one of the parties, their work 
would be short and easy should not be given.®® An 
instruction that a quotient verdict should not be used 
is proper,^® but where the instruction in addition to 
cautioning against rendering a quotient verdict, 
permits the use of a quotient as a basis for further 
determination, it has been held to be objectionable 
as placing in the minds of the jurors guides which 
tend to avoid a full discussion of comparative judg¬ 
ments.^^ 

Requisites of verdict. Where the court gives 
blank forms of verdict to the jury, they should be 
correct and as complete as the case requires,^® and 


9SL Mo.—^Lowry v, Fldellty-Phenlx 
Fire Ins. Co., 272 S.W. 79, 219 Mo. 
App. 121. 

23. Mich.—Anthony v. Cass County 
Home Telephone Co., 180 N.W. 669, 
165 Mich. 888. 

64 C.J. p 731 note 37. 

24. Ala.—^Birmingham Ry., Light & 
Power Co. v. Jackson, 73 So. 627, 
198 Ala. 378. 

Mo.—^Everhardt v. Gamer, App., 100 
S.W.2d 71. 

25. D.C.—^Fclov V. Birdsong, 166 F. 
2d 960, 83 U.S.App.D.C. 104. 

26. Ga.-^B 3 nrd v. Grace, 158 S.S]. 4'67, 
43 Ga.App. 255. 

Kan.—^Reynolds v. New Century Min¬ 
ing Co., 133 P. 844, 90 Kan. 208. 

27. K.Y.—^Moore v. Standard Oil Co. 
of New York, 140 N.Y.S. 63, 165 
App.Div. 375. 

28. Ariz.—^Wilkinson v. Phcenlx Ry. 
Co. of Arizona, 236 P. 704, 28 Ariz. 
21 > 6 . 

ni.—Oliver V. Kelley, 21 N.B.2d 649, 
300 llLApp. 487. 

Weush.—^Burget v. Saginaw Logging 
Co., 85 P.2d 271, 197 Wash. 318. 

Xhstruotloiui held proper or not er- 
roneons 

Mo.—Lukitsch V. St XiOuis Public 
Service Co., 246 S.W.2d 749, 362 
Mo. 1071—^Waeckeiiey v. Colonial 
Baking Co., 67 S.W.2d 779, 228 Mo. 
App. 1186. 


29. Cal,—Anderson v. Freis, 142 P.2d 
330, 61 Cal.App.2d 169—^Roselle v. 
Beach, 126 P.2d 77, 61 CaLApp.2d 
679—Miller v. Cranston. 106 P.2d 
963, 41 Cal.App.2d 470—Brown v. 
Yocum, 298 P. 845, 113 Cal.App. 
621. 

3a Cal.—Gluckstein v. Lipsett 209 
P.2d 98, 93 Cal.App.2d 391—Lafrenz 
V. Stoddard, 122 P.2d 374, 60 Cal. 
App.2d 1. 

3L Ark.—^Browne v. Dugan, 74 S.W. 
2d 640, 189 Ark. 551. 

32. Geu —Ace Neon Corp. v. Griffin 
Const Co., 42 S.El2d 510, 75 Ga. 
App. 125. 

33. HI.—Gehrig v. Chicago & A. R. 
Co., 20-1 I11.APP. 287. 

64 C.J. p 732 noite 44. 

34. Ark.—^Hempstead County v. Gil¬ 
bert m. S.W.2d 297, 182 Ark. 280. 

64 C.J. p 732 note 45. 

35. WIs!-^ohnston v. Bschrich, 67 
N.W.2d 396, 263 Wis. 264. 

3a Cal.—Duehren v. Stewart 102 
P.2d 784, 39 Cal.App.2d 201. 

64 C,J. p 732 note 46. 
mstmctlons held not erroneo-ns as 
precluding disagreement of Jury 
Cal.—Duehren v. Stewart 102 P.2d 
784, 89 Cal.App.2d 201. 

Xnd.—Carter v. ABltna Life Ins. Co., 
27 N.B.2d 75, 217 Ind. 282. 

Tex.—^Indemnity Ins. Co. of North 
America >. Williams, Clv^App., 69 
S.W.2d 619, reversed on , other 

?57 


grounds 99 S.W.2d 905, 129 Tex. 
61. 

64 C.J. p 732 note 46 [a]. 

37. Ga.—'North British & Mercan¬ 
tile Ins. Co. V. Parnell, 185 S.B. 
122, 53 Ga.App. 178. 

Instruotiok held not erroneous. 

Ga.—North British &'Mercantile Ins. 

Co. v. Parnell, supra. . . 

3a Ga.—^Farmers' State Bank v. 

Kelley, 144 S.B. 268, 136 Ga. .68S. 
64 C.J. p 732 note 47. 

89. HI.—City of Carlinville v. Any 
derson, 135 N.B. 407, 303 111. 247. 

40. Tex.—^Texas & P. Ry. Co. v. 
Dickey, Civ.App., 70 S.W.2d 614, 
error refused. 

Wash.—Sweazey v. Valley Transport 
107 P.2d 667, 6 Wash.2d 324, 140 
A.L.R. 1, opinion adhered to 111 
P.2d 1010, 6 Wash.2d 324, 140 A. 
L.R. 20. 

64 C.J. p 782 note 49. . ^ 

41. Utah.—Bhalt v. McCarthy, 188 
P.2d 639, 104 Utah 110. 

42. - Ala.—Jennings v. Walling, 84 
So.2d 208, 250 Ala. 84a 

64 C.J. p 782 note 50. 
xnstmctlons held proper or not er¬ 
roneous - 
(1) In general. , 

U.S,—Dobell, Inc. v. Jowers, C.Ai. 
La., 182 F.2d 676-^chmid v. Alice 
Bank & Trust Co., C.ClA.Tex., 8€ 
r.2d 690. 
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in order to avoid confusion the court should give 
specific direction as to their use.^^ Where the 
court fails to submit forms of verdict, it must give 
more clear, detailed, and specific directions than 
otherwise.^^ An instruction containing forms of 
verdict has been held not objectionable for failure 
to limit recovery to the paragraph of a complaint 
which stated a cause of action.**® 

Where concurrence of less than the whole nmn- 
ber of jurors in the verdict rendered is permissible, 
as is discussed in Juries § 123, an instruction that a 
certain number of jurors could return a verdict is 
proper,^® provided it conforms substantially to the 
constitutional language permitting such verdict.***^ 
An instruction, however, that the jury could an¬ 
swer any question submitted, if ten or more of them 
agree, has been held erroneous as not requiring that 
the same ten agree to the answer to each ques¬ 
tion,^® since an instruction with respect to the num¬ 
ber of jurors necessary to be in agreement should 
relate to each question and not to the entire ver- 
dict.4® While the jurors may thus be properly in¬ 


structed that it is their duty to arrive at an agree¬ 
ment, they should not be instructed that no other 
course is possible,®® nor should an instruction be 
worded in such language so as to permit the deter¬ 
mination of a verdict to be made dependent on one 
juror.®^ The instructions must also inform the 
jury correctly as to the requirements of signing 
such a verdict.®® 

§ 375. Influence of Argument of Counsel 

Although It Is proper to Instruct that arguments and 
statements by counsel have no evidentiary value, It Is 
erroneous to instruct that they should be disregarded. 

Although it is proper, for the purpose of prevent¬ 
ing confusion or having the jury misled by counsel’s 
statements, to instruct that such arguments or state¬ 
ments by counsel have no evidentiary value,®® an 
instruction which practically directs the jury to dis¬ 
regard the arguments of counsel, in determining the 
facts in the case, is erroneous.®^ An instruction that 
the jury should rely on their own recollection and 
belief of the evidence in preference to those of the 


Ala.—Jennings v. Walling, 84 So.2d 
208, 250 Ala. 848. 

Ark.—Schwam v. Reece, 210 S.W.2cl 
908, 218 Ark. 431. 

Cal.—Gtellagher v. California Pacific 
Title & Trust Co., 67 P.2d WS, 18 
Cal.App.2d 482. 

Ga.—Shellinan Banking Co. v. Oliver, 
184 S.B. 707, 182 Ga. 68—Metro¬ 
politan Life Ins. Co. v. Daniel, 18 
S.E.2d 741, 64 aa.App. 620. 

IlL—Sparberg v. Cohen, 88 N.E.2d 
998, 818 IlLApp. 148. 

Ind.—Sweeney v. Sweeney, 25 K.E.2d 
273, 107 Ind.App. 466. 

Iowa.—^Brierly v. Dunnick, 89 N.W. 
2d 645. 240 Iowa 1359—Schalk v. 
Smith, 277 N.W. 303, 224 Iowa 904. 
Mo.—^Pair v. Thompson, 212 S.W.2d 
923, 240 Mo.App. 664—Bigham v. 
Midwest Federal Sav. & Loan 
Ass*n, App., 176 S.W.2d 687—Belt- 
ling V. S, S. Kresge Co., 11'6 S.W. 
2d 622, 282 Mo.App. 1195. 

Mont—Edguest v. Tripp & Dragstedt 
Co., 19 P.2d 637, 93 Mont 446. 

N.J.—Rlstan v. Frantzen, 102 A.2d 
614, 14 N.J. 465. 

64 C.J. p 732 note 50 [a]. 

<2) In Inserting amount In form 
of verdict where It was stipulated 
by parties that it was the correct 
amount if plaintiff was entitled to re¬ 
cover.—Greenwald v. Lldsker, 85 N.BL 
2d 467, 837 Ill.App. 654. 

(8) In submission of form of ver¬ 
dict with parts of answers written 
thereon.—Houston Oxygen Co. v. Da¬ 
vis, Civ.App., 145 S.W.2d 800, re¬ 
versed on other grounds 161 S.W.2d 
474, 189 Tex. 1. 140 A.L.IL 868. 


XnstmotioiLS held erroneotui 

(1) In general. 

Mo.—Cordray v. Peters, 166 S.W.2d 
793, 237 M)o.A<pp. 253—Sangulnett 
V. May Department Stores Co., 65 
S.W.2d 162, 228 Mo.App. 1161. 

K.Y.—^Helm v. Maryland Cas. Co., 84 
N.T.S.2d 786, 274 App.Dlv. 966— 
James v. Third Ave. Transit Corp., 
60 N.T.S.2d 578—Helman v. Mar¬ 
koff, 8 N.T.S.2d 448, 255 App.Dlv. 
991, affirmed 20 N.E.2d 1012, 280 
N.Y. 641. 

64 C.J. p 782 note 50 [b]. 

(2) In not permitting finding 
against two or more defendants.— 
Hamilton v. Cooley, 187 N.Bw 762, 
99 Ind.App. 1—Hamilton v. Cooley, 
184 N.E. 568, 99 IndApp. 1. 

43. Colo.—^Harper v. Bias!, 161 P.2d 
760, 112 Colo. 618. 

44. Neb.—McGrew Mach. Co. v. On© 
Spring Alarm Clock Co., 245 N.W. 
263, 124 Neb. 93. 

ZhstmctioiL held proper 
N.D.—^Ferderer v. Northern Pac. Ry. 
Co., 42 N.W.2d 216, 77 N.D. 169. 

45. Ind.—Angell v. Arnett, 142 N. 
E. 720, 81 lnd.App. 614. 

46. Ark.—St. Louls-San Francisco 
Ry. CO. V. Bishop, 33 S.W.2d 888, 
182 Ark. 763, certiorari denied 61 
S.Ct. 647, 288 U.S. 864, 75 L.Bd. 
1461. 

Mo.—Felgenbaum v. Bockrath, App., 
191 S.W.2d 999. 

47. Miss.—Coca-Cola Bottling Co. v. 
Cox, 165 So. 814, 174 Miss. 790. 

48. Wis.—Guth V. Fisher, 251 N.W. 
223, 218 Wls. 328. 

64 C.J. p 723 note 56. 
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Instructions ae to special issues gen¬ 
erally see supra § 372. 

49. Wls.—Guth V. Fisher, 261 N.W. 
223, 218 Wls. 323. 

50. Wls.—Guth V. Fisher, supra. 

51. Ala.—^Roberts v. Bellew, 157 So. 
216, 229 Ala. 388. 

52. Ky.—Combs v. Perry Real Es¬ 
tate Co., 28 S.W.2d 954, 282 Hy. 
515. 

64 C.J. p 788 no>te 56. 

53. Or.—Arnett v. Scherer, 20 P.2d 
808, 142 Or. 494. 

54. Ind,—^Metropolitan Life Ins. Co. 
V. Alterovitz, 14 N.B.2d 670, 214 
Ind. 186, 117 A.L.R. 770. 

Pa.—Peters v. Shear, 41 A.2d 656, 
851 Pa. 521. 

64 C.J. p 733 note 58. 

Arguments and conduct of counsel 
generally see supra 99 157-202. 
Duty to give instructions as to the 
infiuence of argument of counsel 
see supra 9 321. 

XnstmotioiLS held not ezxoneons 

(1) In general.—O'Connell v. Home 
Oil Co., 40 P.2d 991, 180 Wash. 461— 
64 C.J. p 733 note 58 [a]. 

(2) In excluding from Jury's con¬ 
sideration law read by counsel.—^Bau- 
cum V. Harper, 168 S.E. 27, 176 Ga. 
296. 

(3) In directing jury to eliminate 
from consideration demand of de¬ 
fendant's counsel that they hang jury 
forever under certain conditions.— 
Indemnity Ins. Co. of North America 
V. Williams, CivA.pp., 69 S.W.2d 619, 
reversed on other grounds 99 S.W.2d 
905, 129 Tex. 6L 
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attorneys has been held not erroneous,55 and, where 
counsel misstates the evidence, an instruction that 
the jury should disregard such statements is not 
erroneous.56 

Where the jury are instructed to find a verdict 
according to the evidence, it is not necessary to 
give a requested instruction that they are not to take 
the statements of counsel as evidence.®^ Instruc¬ 
tions to disregard arguments as to law which 
is not applicable to the case are not errone¬ 
ous, 58 nor is an instruction that the jury should con¬ 
sider only the law as given by the court without re¬ 
gard to legal questions advanced by counsel errone- 


OUS.58 Where plaintiff's counsel in argument allud¬ 
ed to the fact that defendant's witnesses had been 
seen going to the oflSce of defendant's law depart¬ 
ment, a charge that there was nothing improper in 
such act alone, without attempt to influence them 
to tell untruths, has been held not erroneous.®® 

§ 376. Definition of Terms 

Instructions defining legal, technical, or other terms 
must be correct and sufficient according to the facts of 
the case and should not be misleading or confusing. 

Where the court undertakes to define legal, tech¬ 
nical, or other terms, such definitions must be cor- 
rect,®i and such definitions of legal and technical 


55. Ala.—Green v. Southern States 
Lumber Co., 50 So. 917, 163 Ala. 
611. 

64 C.J. p 7^3 note 69. 

56. Cal.—^Kellner v. Travelers* Ins. 
Co., Hartford, Conn., 181 P. 61, 
180 Cal. 326. 

64 C.J. p 733 note 60. 

57- Cal.—^Dow v. City of OroviUe, 
•134 P. 197, 22 Cal.App. 216. 

58. Ind.—Aurentz v. Nierman, 131 
ilSr.E. 832, 76 Ind.Apip. 669. 

N.C.—Sears, Roebuck & Co. v. Rouse 
Banking Co., 182 S.B. 468, 191 K. 
C. 600. 

56. Ohio.—^East Ohio Gas Co. v. Van 
Orman, 179 N,m 147, 41 Ohio App. 
66 . 

60. R.I.—^Brown v. Rhode Island Co., 
102 A. 965. 

61. Tex.—Texas IRec. Service Co. v. 
Moxley, Civ.App., 167 S.W.2d 726 
—^Travelers Ins. Co. v- Johnson. 
Civ.App., 84 S.W.2d 854, error dis¬ 
missed. 

64 C.J. p 738 note 66. 

Duty to define or explain terms see 
supra § 318. 

Xnstvnotioiui held proper or not erroiu 
eons la deflaiair: 

(1) '^Accommodation paper.’*—Al¬ 
brecht V. Piper, Mo.App., 164 S.W.2d 
105. 

(2) "Actual damages.”—Smoak v. 
Martin, 94 S.B. 869, 108 S.a 472. 

(3) "Agent.** — Missouri-Kansas- 
Texas R. Co. of Texas v. Salsman, 
Tex.Civ.App., 68 S.W.2d 1026, error 
dismissed. 

(4) "Circumstantial evidence.”— 
Kimberly v. Reed, 53 S.E.2d 208, 79 
Ga.App. 137. 

(6) "Dangerous rate of speed.”— 
Hicks V. Brown, Civ.App., 1'28 S.W. 
2d 884, modified on other grounds 
161 S.W.2d 790, 186 Tex. 399. 

(6) "Direct evidence.**—Railway 
Exp. Agency v. Standridge, 24 S.H. 
2d 604, 68 Ga.App. 886, followed in 24 
SJB:.2d 608, 68 Ga.App. 843. 

(• 7 ) "Employee.”—Bsthay ▼. Sher¬ 


man, Tex.CivApp., 136 S.W.2d 174, 
error dismissed, judgment correct. 

(8) "Guest.”—^Murrow v. Whiteley, 
244 P.2d 667, 126 Colo. 892. 

(9) "Invitees.”—^Texas & P. Ry. 
Co. V. Duncan, Tex.Civ.App., 198 S. 
W.2d 431. 

(10) "Knowingly.**—Skeen v. Cham¬ 
bers, 86 P. 492, 31 Utah 36. 

(11) "Negligence.”—O'DonneU v. 
Barach, 116 N.E.2d 912, 1 IlLApp.2d 
167. 

(12) "Partial incapacity.**—Federal 
Underwriters Exchange v. Stricklin, 
Tex.Civ.App., 151 S.W.2d 612, error 
dismissed, judgment correct 

(13) "Permanent”—^McClellan v. 
Krebs, Tex.Civ.App., 183 S.W.2d 758, 
error refused. 

(14) "Permanent total disability.** 
—^tna Life Ins. Co. v. Allen, Tex. 
Civ.App.. 137 S.W.2d 78. 

(16) "Preponderance of the evi¬ 
dence.”—^Texas Employers Ins. Ass’n 
V. Hitt Tex.Civ.App., 126 S.W.2d 323. 

(16) "Producing cause.”—Travelers 
Ins. Co. V. Johnson, Tex.CivApp., 84 
S.W.2d 364, error dismissed. 

(17) "Proximate cause.” 

ni.—O’Donnell v. Barach, 116 N.E2d 
912, 1 Ill.App.2d 167. 

Tex.—^Texas-Louisiana Power Co. v. 
Webster, Civ.App., 69 S.W.2d 902, 
affirmed 91 S.W.2d 302, 127 Tex. 
126. 

(18) "Right of way.”—La Branch 
V. Scott 186 P.2d 823, 82 Cal.App. 
2d 1. 

(19) "Solvent”—Jecfc v. O’Meara, 
122 S.W.2d 897, 343 Mo. 669. 

(20) "Trespassers.”—Texas 8b P. 
Ry. Co. V. Duncan, Tex.Clv.App., 193 
S.W.2d 481. 

(21) "Unavoidable accident”— 
Hicks V. Brown, 161 S.W.2d 790, 135 
Tex. 399—^Houston Oxygen Co. v. Da¬ 
vis, Civ.App., 145 S.W.2d 300, revers¬ 
ed on other grounds 161 S.W.2d 474, 
139 Tex. 1, 140 AL.R. 868. 

(22) "Within the scope of his em¬ 
ployment” — Mlssouri-Kansas-Texas 
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R. CJo. of Texas v. SaJsman, Tex.Clv. 
App., 68 S.W.2d 1026, error dismissed. 

(23) "Other terms.” 

U.S.—Wiecking v. Phoenix Mut Life 
Ins. Co. of Hartford, Conn., C.C.A. 
Ind., 116 F.2d 90. 

Ala.—North Carolina Mut Ldfe Ins. 
Co. V. Coleman, 26 So.2d 114, 82 
Ala.App. 287, certiorari denied 26 
So.2d 120, 248 Ala. 32. 

Ind.—^Armstrong v. Blnzer, 199 N.E. 

863, 102 Ind.App. 497. 

Iowa.—^Remer v. Takln Bros. Freight 
Lines, 297 N.W. 297, 230 Iowa 290. 
Mo.—Crawford v. Byers Transp. Co., 
201 S.W.2d 971—Crollard v. North¬ 
ern Life Ins. Co., 200 S.W.2d 376, 
240 Mo.App. 365. 

Mont—Mellon v. Kelly, 41 P.2d 49, 
99 Mont 10. 

Tex.—^Dofner v. Branard, Civ.App., 
236 S.W.2d 544, error refused no re¬ 
versible erro]>—Strong v. .^tna Cas. 
& Sur. Co., Civ.Ap^p., 170 S.W.2d 
786—State v. Malone, Civ.App., 16€ 
S.W.2d 292, error refused—^Ma]> 
shall V. Hall, Civ.App., 151 S.W.2d 
919, error dismissed—^Phoenix As- 
sur. Co., Limited, of London v. 
Shepherd, Civ.App., 116 S.W.2d 992, 
affirmed 137 S.W.2d 996, 134 Tex. 
6-69. 

64 C.J. p 783 note 66 [b]—62 C.J. p 
747 note 21 [a]. 

Xnstmotions held erroneous or prop¬ 
erly refused in defininga 

(1) "Employee.”—New Amsterdam 
Casualty Co. v. Hosch, Tex.Civ.App., 
78 S.W.2d 688. 

(2) *^ross negligence.”—Cadle v. 
McBArgue, 60 S.W.2d 973, 249 Ely. 
386. 

(8) "Satisfaction.**—Williams v. 
Mutual Motor Ck>., Tex.Civ.App., 67 
S.W.2d 906. 

(4) "Unavoidable accident”—Air¬ 
line Motor Coaches v. Fields, 166 S. 
W.2d 917, 140 Tex. 221^Dallas Rail¬ 
way & Terminal Co. v. Redman, Tex. 
Civ.APp., 118 S.W.2d 262. 

(6) "Without just cause.**—Holt v. 
Mundell, 112 P.2d 1039, 107 Colo. 373. 



§ 376 TRIAL 

terms must be suflfident,®* according to the facts of 
the case,®^ so as to make clear and understandable 
the issues or instructions which they accompany.®^ 
They should not be misleading or confusing,®® nor 
should definitions of legal terms vary according to 
the state of evidence in particular cases.®® 

In defining a word or phrase the court should 
not use unexplained technical terms,®'^ and, although 
a definition of general application is preferred 
rather than one of specific application, it is not 
essential.®® An instruction containing a correct 
definition of a word is properly refused where it 
would be misleading unless its application is ex¬ 
plained.®® Although it has been held that, where 
technical terms are used in an instruction, it is not 
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necessary that the definition of such terms should 
be contained in the instruction in which used,^® it 
has also been held that an instruction containing 
within itself a definition of the terms used is pref- 
erable.'^l An instruction which purports to cover 
the entire case, but does not define legal terms used 
therein, has been held erroneous.^® The use of a 
phrase in an instruction is not erroneous, although 
not defined, where the jury are informed by the 
evidence as to what is meant by the phrase,*^® but 
it is error to instruct the jury to look to the evidence 
for the ordinary and usual meaning of words and 
terms.*^^ Where a question arises as to the meaning 
of a term, as used in a contract, it has been held 
that it is not error to submit the meaning of the 


(■6) “Other terms.*' 

Ky,—North American Acc. Ins. Co. v. 
McAlister, 160 S.W.2d 885, 290 Ky. 
88 . 

Tex.—^Bengre v. Foster, CivA.pi)., 74 
S.W.2<1 542, error refused—Texas 
Employers' Ins. Auss'n v. White, 
Civ.App., 68 S.W.2d 511, error dis¬ 
missed. 

64 aJ. p 783 note 66 [c]. 

62. Ky.—^Lewls v. Wood, 173 S.W. 

2d 988, 295 Ky. 134. 

64 C.J. p 783 note 67. 

TiwfrfcrnftfAmtg held SUflloleiLt I& dS- 

ILnlnas 

(1) “Actual cosh value.”—Ohio 
Casualty Ins. Co. v. Stewart, Tex. 
Civ.App., 76 S.W.2d S78, error dis¬ 
missed. 

(2 ) “Agency.” — Independent-East¬ 
ern Torpedo Co. v. Herrington, Tex. 
C1V.APP., 59 S.W.2d 222, 1108, revers¬ 
ed on other grounds 95 S.W.2d 377, 
128 Tex. 17. 

(8) “Instrumentality.**—^ohannsen 
V. Mid-Continent Petroleum Corp., 5 
N.W.2d 20, 232 Iowa 805. 

(4) ‘‘Malice.**—Peerless OH & Gas 
Co. V. Teas, Civ.App., 138 S.W.2d 637, 
affirmed 158 S.W.2d 758, 138 Tex. 
301. 

(6) “Permanent total disability.*’— 
MtDA Life Ins. Co. v. Allen, Tex.Civ. 
App., 137 S.W.2d 78. 

(6) “Producing causa**—^Travelers 
Ins. Co. V. Johnson, Tex.Clv.App., 84 
S.W.2d 354^ error dismissed. 

(7) “Proper lookout.”—^Dedear v. 
Jlames, Tex.Clv.App., 184 S.W.2d 319, 
error refused. 

(8) “Reasonable cash market val- 
ua”—Magnolia Petroleum Co. v. 
Johnson, Tex.ClvAPP., 176 S.W.2d 
774. 

(9) “Unavoidable accident.**— 
Flores v. Sullivan, CivApp., 137 S.W. 
2d 799, conforming to mandate Sulli¬ 
van v. Flores, 132 S.W.2d 110, 184 
Tex. 55, error dismissed, judgment 
cbxrect. 


(10) “Other terms.** 

Ky.—Lewis v. Wood, 173 S.W.2d 988, 
295 Ky. 134. 

■N.J.—^tna S-prinkler Corporation v. 

Morris, 175 A 102, 114 N.J.Law 28. 
N.a—McCorkle v. Beaty, 88 S.E.2d 
102, 226 N.C. 338. 

Or.—^Bertschinger v. New Tork Life 
Ins. Co., Ill P.2d 101-6, 166 Or. 307. 
64 C.J. p 73'3 note 67 [a]. 

Xnstmotions held not snffloieiit in 
deflaings 

(1) “Agreement”—Duncan Coffee 
Co. V. Chiles, Tex.Civ.App., 136 S.W. 
2d 929. 

(2) “Proximate cause.**—Texas Mo¬ 
tor Coaches v. Palmer, 121 S.W.2d 
323, 132 Tex. 77. 

(3) “Proximity.”—^Degnan v, Olson, 
69 A2d 642, 136 Conn. 171. 

(4) “Unavoidable accident”—Dal¬ 
las Railway & Terminal Co. v. Goss, 
144 S.W.2d 591. 

(6) “Other terms,” 

Ky.—Nichols v. Luster’s Adm’r, 82 
S.W.2d 498, 259 Ky. 379. 

Ohio.—^Logsdon v. Industrial Com¬ 
mission, App., 67 N.E.2d 823, affirm¬ 
ed 57 N.E.2d 75, 143 Ohio St 508. 
64 C.J. p 783 note 67 [b]. 

63. Tex.—Federal Underwriters Ex¬ 
change V. Stricklin, Civ.App., 151 
S.W.2d 612, error dismissed judg¬ 
ment correct—'Demeritt v. Bade, 
Clv.App., 98 S.W.2d 219. 

Snfflclenoy as to form a matter of 
discretion 

The sufficiency of explanations and 
definitions as to form is largely in 
the discretion of the trial court and 
the test is the reasonable clearness 
of the definitions to enable jurors to 
understand the word.—Texaco County 
Club .v. Wade, Tex.Civ.App., 1*63 S.W. 
2d 219—^Texas & P. Ry. Co. v. Gil¬ 
lette, TexClv.App., 100 S.W.2d 170, 
error dismissed. 

64si Tex,—^Texaco Country Club v. 
Wade^ Civ.App.. 168 S.W.2d 219. 
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68. Tex.—Travelers Ins. Co. v. John¬ 
son, Clv.App., 84 S.W.2d 854, error 
dismissed. 

64 C.J. p 784 note 68. 

Xnstmctions held not oonfoslng or 
misleading 

Iowa.—^Remer v. Takin Bros. Freight 
Lines, 297 N.W. 297, 230 Iowa 290 
—Keller v. (Sartin, 261 N.W. 776, 
220 Iowa 78. 

Neb.—^Borcherding v. Eklund, 55 N. 
W.2d 648, 156 Neb. 196. 

Tex.—^Houston Oxygen COw v. Davis, 
Civ.App., 146 S.W.2d 300, reversed 
on oilier grounds 161 S.W.2d 474, 
139 Tex. 1, 140 AL.R. 868. 

64 C.J. p 734 note 68 [a]. 

mstmctlon held confusing and mis¬ 
leading 

Tex.—^Interstate Trust & Banking 
Co. V. West Texas Utilities Co., Civ. 
App., 88 S.W.2d 1110. 

66. Tex,—^Liberty Mut Ins. Oo. v. 
Boggs, Civ.App., 66 S.W.2d 787, er¬ 
ror dismissed. 

67. Tex.—Wichita Falls, R. & P. W. 
Ry. Co. V. Crawford, Civ.App., 13 
S.W.2d 166. 

68. Tex.—^Federal Underwriters Ex¬ 
change V. Stricklin, Civ.App., 151 
S.W.2d 612, error dismissed, judg¬ 
ment corredt. 

69- Cal.—^Merced Irr. Dlst. v. San 
Joaquin Light & Power Corpora¬ 
tion, 281 P. 415, 101 Cal.App. 153. 

70. Cal.—Corvello v. Baumstelger, 1 
P.2d 484, 115 Cal.App, 194—Rlffel 
V. Letts, 160 P. 845, 81 CalApp. 
426. 

71- Ky.—Chesapeake & O. Ry. Co. v. 
Wamock’s Adm’r, 150 S.W. 29, 
160 Ky. 74. 

72, Mo.—^Kepley v. Park Circuit & 
Realty Co., App., 200 S.W. 760. 

73, Ill.—Span* V. Southern Pac. Ck)., 
220 IlLApp. 180. 

74, IlL—(Jarrity v. Catholic Order 
of Foresters, 148 IlLApp. 189, af¬ 
firmed 90 N.E. 753, 243 UL 411. 

64 C.J. p 734 note 75. 
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term to the jury together with an instruction as to 
the presumption of the meaning of such term when 

used in a contract,^® 

§ 377. Explanation, Modification, and Correc¬ 
tion of Instructions Previously Giv¬ 
en 

Modifications and corrections of Instructions may be 
made provided they state the law and the facts correct¬ 
ly and cover a point not covered In the previous Instruc¬ 
tions. 

A judge may modify or correct instructions at his 
own motion,*^® and recall the jury for such pur¬ 
pose,or to amplify his charge,or to give addi¬ 
tional instructions on material issues not covered 
by the original charge,^® provided the additional in¬ 
struction or amplification states the law and the 
facts correctly®® and covers a point not covered 
in the previous instructions.®^ Such correction or 
amplification should disclose no overemphasis in 
favor of either party.®® The judge may also re¬ 
voke an instruction when he becomes convinced 
of an error in a previous ruling, as discussed infra 
§ 378. Such modification or correction may also be 
made on motion of counsel.®® It is not error for 
the court, on request, to give a charge explanatory 
of oral or written charges,®^ and such a charge may 
be given to remedy a misleading charge®® or to ex¬ 
plain the application of a principle law stated in a 
previous instruction.®® It is also proper for the 
court, where it has misread an instruction and it 


TRIAL §§ 376-378 

is called to its attention, to insert the omission and 
re-read the instruction.®^ 

The court is not required to g^ve a requested 
and unnecessary instruction to correct or explain 
a charge which does not constitute reversible error 
without such instruction,®® or where the omission 
is not called to the attention of the court at the 
time.®® Where an instruction is erroneous and a 
party requests that it be corrected by giving certain 
instructions, a statement to the jury that that was 
what was meant by the charge is sufiSdent®® It is 
not error for the judge, after the jury has been 
fully instructed as to the issues, to say that it seems 
to him that the matter has narrowed itself down to 
certain questions.®^ 

Effect of remarks to counsel. Where, at the close 
of the charge, there was a colloquy between the 
court and counsel in the hearing of the jury, and 
the jury were instructed to treat what was then 
said by the court to cotmsel as said to them, it 
had the effect of correcting an 3 rthing to the con¬ 
trary contained in previous instructions.®® 

§ 378. Withdrawal of Instructions Previously 
Given 

The court may withdraw Inatructlons which have 
been given, and should do so where an Instruction Is 
Improper under the facts of the case. 

As a general rule the court may withdraw instruc- 


75. I7.S.—Emlenton Reflninsr Co. v. 
Chembers, C.C.A.Pa., 85 F.2d 278, 
certloraxl denied 60 S.Ct. 160, 280 
U.S. 612, 74 L.Bd. 654. 

76. Md.—Sun Cab Co. v. Powell, 77 
A.2d 783, 196 Md. 672. 

64 C.J. p 734 note 78. 

Correction by withdrawal see infra 
§ 878. 

CurinsT error In instructions by remit¬ 
titur see New Trial § 44. 

Correction of oral Charge held proper 
Ala.—Prudential Ins. Co. v. Calvin, 
148 So. 887, 227 Ala. 146. 

77. N.T.—Phillips V. New York 
Cent, etc., B. Co.. 127 N.T. 667, 
27 N.S3. 978, 8 SUV.A. 467. 

64 C.J. p 784 note 79. 

Additional instmction held erroneous 
Tex.—Denbow v. Standard Acc. Ins. 
Co., 186 S.W.2d 286, 148 Tex. 465. 

78. Md.—Sun Cab Co. v. Powell, 77 
A.2d 783, 196 Md. 672—Fisher v. 
Baltimore Transit Co., 41 A.2d 
297, 184 Md. 899. 

64 C.J. p 784 note 80. 

79. Ill.—Joliet V. liooney, 42 N.B. 
864, 159 Ill. 471. 

64 C.J. p 786 note 81. 

80. Md.—Sun Cab Co. v. Powell, 77 
A.2d 783. 196 Md. 672—^Fisher v, 

88 C.J.S.—61 


Baltimore Transit Co., 41 A.2d 297, 
184 Md. 399. 

81. Md.—^Fisher v. Baltimore Trans¬ 
it Co., supra. 

88. Md.—^Fisher v. Baltimore Trans¬ 
it Co., supra. 

83. U.S.—Corpus JPuris gnoted in 
U. S. ex rel. Marcus v. Hess, D.C. 
Pa., 41 F.Supp. 197, 217, reversed 
on other grounds, C.C.A., 127 P.2d 
233, reversed 63 S.Ct 879, 817 U.S. 
637, 87 Li.Bd. 448, rehearing denied 
68 act 756, 818 U.S. 799, 87 L..Bd. 
1163. 

N.H.—Frear v. Manchester Traction, 
Light & Power Co., 189 A. 86, 88 
N.H. 64, 61 A-KR. 1280. 

Pa.—Andrews v. Commonwealth, 

Com.Pl., 10 Sch.Beg. 84. 

64 C.J. p 736 note 88. 

84. Ala.—^Fidelity & Deposit Co. of 
Maryland v. Adkins, 180 So. 662, 
222 Ala. 17. 

64 C.J. p 736 note 84. 

88. Ala.—'Kramer v. Compton, 62 So. 
361, 166 Ala. 216. 

64 aj. p 786 note 86. 

Instructions erroneous as mislead¬ 
ing see supra § 888. 

86. Pa.—Corpus Ohris guotad In 
U. S. ex rel. Marcus v. Hess, D.C. 
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Pa., 41 F.Supp. 197, 217, reversed 
on other grounds, C.C.A., 127 F.2d 
288, reversed 68 S.Ct 879, 817 U.S. 
687, 87 L.Ed. 448, rehearing denied 
63 act 766, 318 U.S. 799, 87 L.Bd. 
1163. 

87. Dl.—Stott V. Thompson, 14 N.B. 
2d 246, 294 Ill.App. 450. 

88. Ca.—Haas v. Jaffe, 168 S.B. 226, 
45 Oa.App. 11. 

Mass.—^Dodge v. Sawyer, 198 N.B. <16, 
228 Mass. 402. 

Tenn.—^Vanderbilt University v. Hen¬ 
derson, 127 S.W.2d 284, 28 Tenn. 
App. 136. 

Befosal of request held erroneous 
N.T.—Hobson v. Travelers Ins. Oo., 
50 N.Y.S.2d 800, 182 Misc. 640. 

89. Cal.—Mountain v. Wheatley, 234 
P.2d 1031, 106 Cal.App.2d 888. 

9a Conn.—^Pitch v. New York, etc., 
B. Co., 20 A. 846, 69 Conn. 414, 
10 L.RJL 188. 

91. N.T.—Continental Nat Bank v. 
Tradesmen’s Nat Bank, 66 N.B. 
1108, 178 N.Y. 272. 

92. Mass.—Hunt v. Boston Terminal 
Co., 98 N.B. 786, 212 Mass. 99, 48 
L.B.A.,N.S., 116. 

64 C.J. p 786 note 9L 
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§§ 378-379 TRIAL 

tions which have been given,and should do so 
where the instruction given is improper tmder the 
facts of the case.^^ The court may also, after 
granting a written preargument request to charge, 
withdraw it from the jury if it determines that it 
states the law erroneously.®® Although it is not 
erroneous to refuse to withdraw an instruction 
where the case has been properly submitted,®® with¬ 
drawal of correct and proper instructions after sub¬ 
mission of a case to a jury whose members enter¬ 
tain conflicting opinions on controverted facts as to 
which litigant is entitled to a verdict, and the sub¬ 


stitution of instructions based on a different and 
erroneous theory,®*^ or striking an instruction where 
to do so is apt to mislead the jury,®® is erroneous. 
Where the instructions given cover all the issues 
fully and state correctly the rules of law applicable 
thereto, the withdrawal of an instruction which does 
not render the remaining portion incorrect as to the 
issues submitted is not erroneous.®® 

Inapt expression or slip of tongiie, for which 
the proper word was substituted in the same breath, 
although a little error, is not harmful in a juridic 
sense.^ 


E. APPLICABILITY TO PLEADINGS AND EVIDENCE 


§ 379. Abstract Instructions 

a. In general 

b. What constitutes prohibited abstract 
instruction 

a. In General 

Instructions should be concrete and specific as pos¬ 
sible with respect to the facts and Issues of the case, and 
not general or abstract, and it is improper to give an 
instruction announcing a naked legal proposition, how¬ 
ever correct It may be, unless It bears on, and is con¬ 
nected with, the Issues Involved, and unless, further, 
there has been received some competent evidence to 
which the Jury may apply It. 


Since the instructions should be applicable to the 
case, that is, confined to the issues raised by the 
pleadings and proof, as discussed infra § 380, in¬ 
structions should be concrete and specific as pos¬ 
sible with respect to the facts and issues of the 
case, and not general or abstract,® and it is im¬ 
proper to give an instruction announcing a naked 
legal proposition, however correct it may be, unless 
it bears on, and is connected with, the issues in¬ 
volved, and unless, further, there has been received 
some competent evidence to which the jury may 
apply it;® nor does a statute requiring that the 


93. Ill.-^Huller v. Bgiiltable Iiife 
Assur. See. of U. S., 13 N.E.2d 96. 
293 IU.APP. 555. 

•64 C.J. p 735 note 92. 

XtooneouB Instmotioiui propexly witlu 
drawn 

Mo.—-White v. Teasue. 182 S.W.2d 
288. 353 Mo. 247—Sansruinett v. 
May Department Stores Ck>.. 65 S. 
W.2d 162. 228 MoApp. 1161. 

Tenn.—-Knoxville Pub. Co. v. Taylor, 
215 S.W.2d 27. 31 TemuApp. 368. 
64 C.J. p 735 note 92 [f]. 

94. Or.—-Henderson v. Union Pac. R. 
Co., 219 P.2d 170, 189 Or. 145. 

Befnsal to withdraw held erroneous 
Or.—^Henderson v. Union Paa R, Co., 
219 P.2d 170, 189 Or. 145. 

95. Ohio.—■W'am v. Whipple, 187 N. 
E. 88. 45 Ohio App. 285. 

96. Mo.—Marezuk v. St Louis Pub¬ 
lic Service Co., 196 S.W.2d 1000, 
355 Mo. 53'6. 

64 C.J. p 736 note 93. 

97. W.Va.—^Marcuchl v. M'orfolk & 
W. By. Co., 94 S.E. 979, 81 W.Va. 
548. 

98. S.C.—^Pinson v. Anderson, 111 S. 
E. 886, 119 e.C. 115. 

64 C.J. p 73*6 note 95. 

99. Wls.—^International Text-Book 

Co. V. Samer, 139 N.W. 315, 161 
Wis. 570. 


1. Ga.—Southern Cotton Oil Oo. v. 

Thomas, 117 S.E. 456. 155 Ga. 99. 
Insufficiency of verbal inaccuracies 
as ground for new trial see New 
Trial 5 44. 

a. Ky.—^Reed v. Cradgr, 244 S.W.2d 
733—City of Louisville v. Cope, 176 
S.W.2d 390, 296 Ky. 207—West v. 
Butler’s Bx’r, 58 S.W.2d 662, 248, 
Ky. 404. 

Mo.—Phillips V. Vrooman, 238 S.W. 

2d 355, 361 Mo. 1098. 

Ohio.—Willigr V. Prudential Ins. Co. 
of America, 49 N,B.2d 421, 71 Ohio 
App. 255. 

SJD.—Stammerjo-han v. Sims, 31 N.W. 
2d 449, 72 S.D. 189. 

Vt—Johnson v. Moore^ 196 A. 246, 
109 Vt 282. 

64 aj. p 736 note 97%. 

Sole cause 

A sole cause instruction must sub¬ 
mit facts relied on to support sole 
negldgrence claim or require finding: of 
facts on which it is based.—^Melber v. 
Yourtee, Mo., 203 S.W.2d 727—Seagro 
v. New York Cent R. Co., 164 S.W.2d 
336, 349 Mo. 1249, 147 AL.R. 372. 

3. U.S.—-Kemp v. Creston Transfer 
Co., D.C.Iowa, 70 F.Supp. 521. 

Ala-—^Fleetwood v. Pacific Mut Life 
Ins. Co., 21 So.2d »69*6, 246 Ala. 571, 
159 A.L.R. 171—Francis v. Im¬ 
perial Sanitary Laundry & Dry 
Cleaning: Co., 2 So.2d 388, 241 Ala. 
327—^Mutual Sav. Life Ins. Co. v. 
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[ Osborne, 2-3 So.2d 864, 32 Ala.App. 
220, certiorari denied 23 So.2d 867, 

247 Ala. 252. 

Ariz.—Glenn v. Chenowth, 22'6 P.2d 
165, 71 Ariz. -271. 

Cal.—^Mantonya v. Bratlle, 199 P.2d 
677, 33 Cal.2d 120. 

D.C.—^Howard v. Capital Transit Co., 
168 F.2d 910, 82 U.S.App.D.C. 351. 
Fl8u—^Murden v. Miami Poultry Sc 
Bg:g: Co., 152 So. 714, 113 Fla, 870. 
m. —Smith V. Krog:er Grocery Sc Bak¬ 
ing: Co., 90 N.B.2d 600, 339 IlLApp. 
501, 20 A.L.R.2d 1—^Burke v. Zwick, 
20 N.B.2d 912, 299 HLApp. 558— 
Clark v. Public Service Co., 278 Ill. 
App. 426. 

Ind.—Conner v. Jones, 59 N.E.2d 677, 
116 Ind.App. 660, rehearing denied 
60 N.E.2d 584, 115 Ind.App. 660. 
Iowa,—Jakeway v. Allen, 282 N.W. 
374, 226 Iowa 13. 

Ky.—Btein v. Louisville Water Co., 
249 S.W.2d 750—^Ligon v. Redding, 
188 S.W.2d 483, 300 Ky. 329—West 
V. Butter’s Bx’r, 58 S.W.2d 662, 

248 Ky. 404. 

Mo.—Cuddy V. Schenewark, 231 S.W. 
2d 689—Semar v. Kelly, 176 S.W.2d 
289, 352 Mo. 167—Carson v. Ev¬ 
ans, 173 S.W.2d 30, 361 Mo. 376— 
Stanich v. Western Union Tel. Co., 
163 S.W.2d 64, 348 Mo. 188—^Phil¬ 
lips V. Prugh, App., 255 S.W.2d 84 
—Willard V. Bethurem, App., 284 
S.W*. 2d 18—Landman v. John Han¬ 
cock Mut Life Ins. Co., App., 211 
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court shall instruct the jury,^ or shall give "general 
instructions” in writing on the law applicable to the 
case,5 justify the giving of abstract instructions 
in violation of this rule. An abstract instruction 


is erroneous as tending to distract the minds of the 
jury from the real question submitted to them for 
determination,« and, if requested, may properly be 
refused.7 However, following the rule applicable 


S.'W'.Sd 530—^Bourne v. 3Pratt & 
Whitney Aircraft Corp. of Mo., 
App., 207 S.W.2d 638—^McBntee v. 
Kansas City Public Service Co., 
App., 159 S.W.2d 386, opinion 
quashed on other grounds State ex 
reL Kansas City Public Service Co. 

V. Shain, 165 S.W.2d 428, 350 Mo. 
316—-Christman v. Reichholdt, App., 
160 S.W.2d 627—Spears v. Inde¬ 
pendent Order of Foresters, App., 
107 S.W.2d 126—Humphreys v. 
Chicago, M., St P. & P. R. Co., 
App., 83 S.W.2d 686. 

IT.J.—Seward v. Natural Gas Co. of 
N. J., 88 A2d 716, 8 N.J. 46—Hoff¬ 
man V. Trenton Times, 16 A2d 814, 
125 N.J.Law 460—Wilcox v. Chris¬ 
tian and Missionary Alliance, 12 A 
2d 709, 124 N.J.Law 527. 

N.H.—^Lindberg v. Swenson, 60 A2d 
458, 95 N.H. 184. 

N.M.—Martin v. Ia Motte, 237 P.2d 
923, 65 N.M. 577—Federal Land 
Bank of Wichita v. Beck, 121 P.2d 
147, 46 N.M. 87. 

N.C.—^Blanton v. Carolina Dairy, Inc., 
77 S.B.2d 922, 238 N.C. 382—Mc¬ 
Lean V. McLean, 74 S.B.2d 820, ^37 
N.C. 122—Collingwood v. Winston 
Salem Southbound Ry. Co., 62 S.B. 
2d 87, 232 N.C. 724. 

Ohio.—Schrelber v. National Smelting 
Co., App., 96 N.B.2d 600, reversed 
on other grounds 104 N.B.2d 4, 
167 Ohio St 1. 

Tenn.—Southern Ry. Co. v. Jackson, 
129 S.W.2d 1094, 23 TenmApp. 173 
—National Life & Accident Ins. 
Co. V. American Trust Co„ 58 S. 

W. 2d 971, 17 TenmApp. 615. 

Vt—^In re Brown’s Estate, 45 A2d 
568, 114 Vt •380—Russell v. Pilger, 
87 A2d 403, 113 Vt 657. 

Va.—Savage v. Nute, 28 S.E.2d 188, 
180 Va. 894. 

Wash.—^Easton v. Chaffee, 182 P.2d 
1006, 15 Wash.2d 183. 

W.Va.—Underwood v. Goff, 49 S.E.2d 
860, 181 W.Va. 562—Browning v. 
Monongahela Transp. Co., 27 S.BL 
2d 481, 126 W.Va. 196. 

64 C.J. p 786 note 97%. 

Applying law to facts see infra S 
386. 

Failure to confine instructions to 
pleadings and evidence as ground 
for new trial see New Trial S 44. 
In criminal prosecutions see Crimi¬ 
nal Law 9 1310. 

DiseretLon or duty of court 

(1) A court should not give be¬ 
fore argument an ’’abstract instruc¬ 
tion” which is an instruction tha/t 
does not apply a germane principle 
ef law to the facts of the case be¬ 
ing tried or an instruction dealing in 
generalities and not linked to the par¬ 


ties and connected with issues in 
the particular case.—^Bradley v. 
Mansfield Rapid Transit, 93 N.E.2d 
672, 164 Ohio St. 164. 

(2) Court has no duty to give a 
special instruction, before argument, 
which tends to negative or exclude 
every possible element or conceiva^ 
ble rule of law which, although cor¬ 
rect in abstract, is not pertinent or 
applicable to any issues in case and 
which, being surplusage, may tend 
to mislead or confuse jury.—^Hite v. 
New York, C. & St. L. R. R., Ohio 
App., 118 N.B.2d 417. 

(3) •Giving or refusal of requested 
abstract instructions has been held 
discretionary with court.—Omstein 
V. Chesapeake & O. R. Co., App., 36 
N.E.2d 621, appeal dismissed Ches¬ 
apeake & O. R. Co. V. Ornsteln, 18 
N.B.2d 909, 183 Ohio St. 885—Ml- 
chalsky v. Gaertner, 6 N.R2d 181, 
53 Ohio App. 341. 

Utlgaut is entitled to have issues 
of cause submitted to jury unincum¬ 
bered with abstract propositions of 
law adverse to his interest, on ques¬ 
tions not presented by evidenca— 
Kolp V. Stevens, 186 N.11 821, 46 Ohio 
App. 147. 

4h Utah.—^Ehrerts v. Worrell, 197 P. 
1043, 58 Utah 238. 

6. OkL—Gypsy Oil Co. v. Ginn, 212 
P. 314, 88 OkL 99. 

6. Ky.—West v. Butler’s Bk’r, 58 S. 

W.2d 662, 248 Ky. 404. 

Mo.—Gillioz V. State Highway Com¬ 
mission, 153 S.W.2d 18, 848 Mo. 211 
—Schipper v. Brashear Truck C6., 
132 S.W.2d 993, 126 AL.R. 674— 
King V. Rieth, 108 S.W.2d 1, 841 
Mo. 467. 

64 C.J. p 787 note 97%. 

7* Ala.—McCloud V. Williams, 60 
So.2d 839, 267 Ala. 611—Smith v. 
Lilley, 41 So.2d 176, 252 Ala. 426— 
Kennedy v. Collins, 85 So.2d 92, 260 
Ala. 603—Guy v. Lancaster, 84 So. 
2d 499, 250 Ala 287—Duke v. Wil¬ 
liams, 82 So.2d 362, 249 Ala 674r— 
Streetman v. Bowdon, 194 So. 831, 
239 Ala 369—Pollard v. Crowder, 
194 So. 161, 232 Ala 112—Stramler 
V. Holman, 178 So. 377, 234 Ala 36 
—Mobile Light & Railroad Co. v. 
Nicholas, 167 So. 298, 232 Ala 218 
—Lacey v. Deaton, 1'53 So. 660, 228 
Ala 868—-Ridgely Operating Co. v. 
White. 160 So. 693, 227 Ala 469— 
Johnson v. Louisville & N. R. Co., 
148 So. 822, 227 Ala 103—Birming¬ 
ham Belt R. Co. V. Bennett, 146 
So. 266, 226 Ala 186, certiorari de¬ 
nied 64 S.Ct. 62, 290 U.S. 634, 78 
L.Bd. 662—^Butler v. Walton, 66 So. 
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2d 369, 36 AlaApp. 319, certiorari 
denied «6 So.2d 879, 257 Ala 714— 
Emergency Aid Life Ass’n v. Gam¬ 
ble, 40 So.2d 887, 34 AlaApp. 377, 
certiorari denied 40 So.2d 888, 262 
Ala 282. 

Ark.—^Missouri Pac. R. Co. v. Troy, 
128 S.W.2d 1002, 198 Ark. 359. 

Colo.—^Prentiss v. Johnston, 203 P.2d 
783, 119 Colo. 870—City and Coun¬ 
ty of Denver v. Stutzman, 83 P.2d 
1071, 95 Colo. 166. 

Ind.—Kempf v. Himsel, 98 N.E.2d 
200, 121 IndA-pp. 488—Sweeney v. 
Sweeney, 25 N.E.2d 273, 107 Ind. 
App. 466. 

Masa—Timmins v. F. N. Joslin Co., 
22 NJB!.2d 76, 308 Mass. 640, 128 A. 
L.R. 691. 

Mo.—Gardner v. Turic, 128 S.W.2d 
168, 843 Mo. 899—Jeck v. O’Meara 
122 S.W.2d 897, 843 Mo. 669—Dun¬ 
lap V. Donnell, App., 234 S.W.2d 
830—Frye v. Baskia App., 231 S. 
W.2d 630—Kennedy v. Btartwlg- 
Dischinger Realty Co., App., 201 S. 
W.2d 476—Well Clothing Co. v. 
National Garment Co., App., 148 S. 
W.2d 586—^Payne v. Universal Life 
Ins. Co., 102 S.W.2d 782, 231 Mo. 
App. 528—^McCarty v. Bishop, 102 
S.W.2d 126, 231 MoA.pp. 604—A. 
B. Collins & Co. v. Quentin, App., 
71 S.W.2d 768—Cain v. Cap Sheaf 
Bread Co., App., 67 S.W.2d 763— 
Guthrie v. Albert Wenzlick Real 
Estate Co., App., 64 S.W.2d 801— 
Dierks & Sons Lumber Co. v. Run- 
nalls, App., 64 S.W.2d 447. 

N.J.—Shirk V. Walters, 59 A.2d 829, 
137 N.J.Law 819—HarUey v. New¬ 
ark Morning Ledger Co., 46 A.2d 
777, 134 N.J.Law 217. 

Ohlow—Bolser v. Snxalley, 101 N.E.2d 
147, 89 Ohio App. 161—Golden v. 
Dow Drug Co., 96 NJB;.2d 602, 88 
Ohio App. 65—Horth v. American 
Aggregates Corp., APP., 85 N.E2d 
692. 

Vt—Rice V. Press, 94 A.2d 897, 117 
Vt 442—Bressett v. O’Hara 70 Au 
2d 288, 116 Vt 118—Wells v. Bur¬ 
lington Rapid Transit Co., 68 A. 
2d 911, 116 Vt 72, followed in 68 
A2d 912, 116 Vt 76—Johnson v. 
Moore, 196 A. 246, 109 Vt 282. 

W.Va.—Thasher v. Amere Gas Utili¬ 
ties Co., 76 S.E.2d 876, dismissed 
74 S.Ct 478, 847 U.S. 910, 98 L.Ed. 

- —^E'raznpton v. Consolidated 

Bus Lines, 62 S.E.2d 126, 134 W.Va 
815—Elswick v. Charleston Transit 
Co., 36 S.E.2d 419, 128 W.Va 241— 
Adkins v. Raleigh Transit Co., 81 
S.B.2d 776, 127 W.Va 181—Jones 
V. Smithson, 193 S.E. 802, 119 W.Va. 
389. 

64 C. j. p 787 note 98. 
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to instructions generally, as discussed in Appeal and 
Error § 1764, the mere giving of abstract instruc¬ 
tions, independently of whether or not they state 
correct rules of law, will not constitute an objection¬ 
able error, unless injury is shown or the jury were 
misled.® 

Instructions held erroneous. The foregoing rules 
have been applied in many kinds of cases, instruc¬ 
tions having been held erroneous as abstract in ac¬ 
tions involving sales,® leases,notes,^^ and insur¬ 
ance actions for compensation by brokers ac¬ 
tions involving statutory duty of employer to fur¬ 
nish dismissal letter to employee actions by or 
against banks actions to enforce liens ac¬ 
tions against a carrier for injuries to passengers 'P 


actions to recover damages for injuries by railroads 
to employees;^® actions for injuries by street rail¬ 
way cars to pedestrians actions for injuries by 
automobiles to motorists,®® guests,®^ pedestrians,®® 
and bicyclists;®® actions for injuries by employers 
generally to their employees;®^ actions for di¬ 
vorce,®® ejectment,®® fraud,®*^ libel and slander,®® 
and malpractice;®® and actions relating to prop¬ 
erty and for injuries thereto.®® 

Requests for instructions held properly refused. 
Requests for instructions have been held properly 
refused as abstract in actions involving contracts 
generally,®^ sales,®® insurance,®® and notes;®® ac¬ 
tions for compensation by attorneys®® and bro¬ 
kers;®® actions by or against banks ;®^ actions for 


& Ala.—Winingham v. Wesley 

Hardware Co.. 149 So. 708, 227 Ala. 
280. 

CaL—Smith ▼. Pacific Greyhound 
Corporation. 85 P.2d 169. 189 CaL 
App. 696. 

IlL—Smith V. "Kroger Grocery d; Bak- 
insT Co.. 90 N.£1.2d 500. 889 IlLApp. 
601, 20 A.L.B.2d 1—Bamstahle v. 
Calandro, 270 IU.App. 67. 

Miss.—'Johns-Manville Products Corp. 

V. McClure, 46 So.2d 539. 

Mo.—Davenport v. Midland Bldg. Co., 
App., 246 S.W‘.2d 460—^Bourne v. 
Pratt & Whitney Aircraft Corp. of 
Mo., App., 207 S.W.2d 583—Coats 

V. Old, 167 S.W.2d 652, 287 Mo.App. 
358. 

Ohio.—Kohn v. B. F. Goodrich Co.. 

38 N.B.2d 592, 189 Ohio St. 141. 
Or.—Snyder v. Portland Traction Co., 
185 P.2d 568. 182 Or. 844. 

Tenn.—Hughes v. Taylor, 198 S.W.2d 
337, 29 TennApp. 648—^Louvler v. 
City of Nashville, 1 TennApp. 401. 
W.Va.—Matthews v. Cumberland & 
Allegheny Gas Co., 77 S.S].2d 180 
—Wilson V. Hdwards, 77 S.R2d 
164. 

64 C.J. p 738 note 1. 

9. S.D.—Sullivan v. Lyons, 140 N. 

W. 255, 81 S.D. 189, Ann.Cas.l916D 
1125. 

10. Mo.—Longmoor Corp. v. Jeffers, 
App., 205 S.W.2d 234. 

Utah.—Smith v. Cannady, 147 P. 210, 
45 Utah 621. 

11. Ark.—Snyder v. Shaffers Drug 
Store, 98 S.W.2d 879, 198 Ark. 197. 

Iowa.—Gardner v. Johnson, 8 N.W. 
2d 606, 231 Iowa 1238. 

18. Mo.—State ex ret Prudential 
Ins. Co. of America v. Shain, 119 
S.W.2d 809, 342 Mo. 1049—Hughes 

V. Prudential Ins. Co., App., 179 S. 

W. 2d 680—^Wilson v. Most Wor¬ 
shipful Grand Lodge of A F. & A 
M. for State of Missouri and Its 
Masonic Jurisdiction, App., 114 S. 
W.2d 178. 

Id. Mo.—Peiies v. Feldman, App., 28 
S.W.2d 876. 


14. Mo.—^Bourne v. Pratt & Whitney 
Aircraft Corp. of Mo., APP., 207 S. 
W.2d 633. 

15. Ark.—Arkansas Nat. Bank v. 
Johnson, 182 S.W. 628. 122 Ark. 1. 

16. Mo.—^Flrst Nat Bank v. AQuam- 
si Land CO., App., 70 S.W.2d 90, 
certiorari Quashed State ex rel. 
AjQuamsi Land Co. v. Hostetter, 79 
S.W.2d 468. 336 Mo. 891. 

Pa.—Blumberger v. Marshall, Com. 
PI.. 93 Pittsb.Lieg.J. 128. 

17- U.S.—Lachman v. Pennsylvania 
Greyhound Lines, C.C.AVa., 160 F. 
2d 496. 

N.C.—^Ross V. Atlantic Greyhound 
Corp., 25 S.B.2d 852, 228 N.C. 289. 

18. Mo.—^Doyle v. St Louis Mer¬ 
chants’ Bridge Terminal By. Co., 
81 S.W.2d 1010, 326 Mo. 426, cer¬ 
tiorari denied 51 S.Ct 845, 283 U.S. 
820, 75 L.Hd. 1485. 

19. IlL—Roberts v. Chicago City Ry. 
Co., 104 N.B. 708, 262 HI. 228. 

80. HI.—Gunn V, Meyer, 267 HI.App. 
692. 

Neb.—^Hamilton v. Omaha & Council 
Bluffs St Ry. Co.. 41 N.W.2d 139, 
152 Neb. 328. 

Or.—Snyder v. Portland Traction Co., 
185 P.2d 563, 182 Or. 844. 

Pa.—^Hess v. Mumma, 7 A2d 72, 136 
PaSuper. 58. 

64 C.J. p 739 note 8. 

Motoroyollst 

W.Va—Bragg v, C. L Whitten Trans¬ 
fer Co., 26 S.B.2d 217, 126 W.Va 
722. 

81. Cal.—Strandt v. Cannon, 85 P.2d 
160, 29 Cal.App.2d 509. 

HI.—Holdoway v. Choisser, 27 N.B.2d 
228, 305 HLApp. 20. 

MOw—Burgher v. Niedorp, App., 60 
S.W.2d 174. 

88. Cdl.—Foti V. Morrissey, 184 P.2d 
51, 67 CaLApp.2d 828. 

HL—^Burke v. Zwick, 20 N.B.2d 912, 
299 HlApp. 658. 

W.Va—Liston v. Miller, 169 S.B. 398, 
113 W.Va 780. 


83. Ey.—Cum1>erland Bus Co. v. 
Helton, 18 S.W.2d 763, 227 Ey. 587. 

84. Cal.—Williams v. Southern Pac. 
Co., 202 P. 356, 54 CalApp. 571, cer¬ 
tiorari denied 42 S.Ct 815, 258 U.S. 
622, 66 L.Bd. 796. 

64 C.J. p 789 note 11. 

85. Tex.—McNabb y. McNabb, Civ. 
App., 207 S.W. 129. 

86. Ark.—^Bradshaw v. Darby, 146 
S.W.2d 547, 201 Arit. 670. 

87. HI.—Selimos v. Christ 73 N.B.2d 
152, 331 HLApp. 412. 

88. Md.—Foley V. Hoffman, 52 A2d 
476, 188 Md. 273. 

89. Ariz.—Butler v. Rule, 242 P. 436, 
29 Ariz. 405. 

80. Ala—Law v. Gulf States Steel 
Co., 156 Sa 885, 229 Ala 806. 

64 C.J. p 739 note 14. 

31. HI.-Palmer v. Glllarde, 38 N. 

B.2d 862, 812 HLApp. 230. 

Ey.—Henson v. Arnold, 221 S.W.2d 
662, 310 Ey. 742. 

38. Ala—^McClellan v. Lyle-Taylor 
Grain Co., 87 So. 596, 205 Ala 59. 

64 C.J. p 789 note 15. 

33. Ala—Inter-Ocean Cas. Co, v. 
Anderson, 17 So.2d 766, 245 Ala 
584—Mutual Sav. Life Ins. Co. v. 
Osborne, 15 So.2d 713, 245 Ala 15 
—Sovereign Camp W. O. W. v. 
Moore, 177 So. 642, 236 Ala 117— 
Volunteer State Life Ins. Co. v. 
Danley, 36 So.2d 123, 83 AlaApp. 
543, certiorari denied 36 So.2d 132, 
250 AlaApp. 702. 

Mo.—Spears v. Independent Order of 
Foresters, App., 107 S.W.2d 126. 

34. Ill.—Industrial Loan & Trust 
Co. V. Bell, 21 N.B.2d 688, 300 HL 
App. 502. 

Mass.—^Meldon v. Grubliauskas, 56 N. 
B.2d 874, 317 Mass. 70. 

35. Ala—McVay v. PYank S. White 
& Sons, 48 Sow 844, 158 Ala 182. 

36. Conn.—Spicer v. Hincks, 155 A 
508, 113 Conn. 866, 76 AL.R. 1519. 

37. Mo.—^Martin v. First Nat Bank 
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personal injuries in general actions for injuries 
caused by a carrier to passengers actions for 
injuries caused by railroads to employees,^® in¬ 
vitees,trespassers,^2 at railroad crossings 

actions for injuries by streetcars to automobilists^^ 
and pedestrians actions for injuries by automo¬ 
biles to motorists,^® guests,^^ bicyclists,®® pedes¬ 
trians,®® and drivers of teams;®® actions for in¬ 
juries by employers generally to their employees 
actions for injuries caused by municipal corporations 
to travelers on streets,®® or by public authorities to 
travelers from defective bridges;®® actions for as- 
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sault,®® libel and slander,®® ejectment,®® malprac¬ 
tice,®^ malicious prosecution,®® and trespass;®® and 
actions relating to property and injuries thereto.®® 
Instructions have also been held erroneous as ab¬ 
stract in actions involving particular issues, such 
as issues with respect to the contest of a will,®^ 
authority of agents,®® boundaries,®® powers and lia¬ 
bilities of partners,®® fraud,®® fraudulent convey¬ 
ances,®® payment,®7 or release;®® and in actions 
generally where questions are involved relating to 
the effect of failure to call witnesses.®® 


in St IiOuifl» 219 S.W.2d 812» 268 
Mo. 1199, 8 A.L.B.2d 486. 

64 C.X p 789 note 18. 

38. Ala.—Harper v. Griffin Lumber 
Co., 34 So.2d 148, 260 Ala. 889— 
Downey ▼. Johnson, 19 So.2d 86, 81 
Ala.App. 614. 

Colo.—^Riss & Co. V. Galloway, 114 P. 
2d 550, 108 Colo. 98. 186 A.L 1 .R 
878. 

Mo.—^Rush V. Thompson, 202 S.W.2d 
800, 856 Mo. 568—Schlpper v. 

Brashear Truck Co., 132 S.W.2d 
998, 125 AL.R. 674. 

Tenn.—^Bast Tennessee Light & Pow¬ 
er Co. V. Gose, 180 S.W.2d 984, 28 
TennApp. 280. 

89. Ala.—Alabama City, G. & A. By. 
Co. V. Yentress, 54 So. 652, 171 
Ala. 286. 

64 C.J. p 789 note 19. 

40. Mo.—Copeland v. Terminal B. 
Ass*n of St Louis, 182 S.W.2d 600, 
363 Mo. 488, certiorari denied 65 
S.Ct 664, 828 T7.S. 799, 89 L.Ed. 
687. 

64 C.J. p 789 note 20. 

41. Ala.—^LouisviUe & N. B. Co. v. 
Martin, 73 So. 909, 198 Ala. 640. 

48. Ala.—Southern By. Co. v. Smith, 
50 So. 890, 168 Ala. 174. 

64 C.J. p 739 note 22. 

43. Injuries sustained by 

(1) Driver of team.—INTashville, C 
& St L. By. y. Cox, 94 So. 247, 18 Ala. 
App. 672. 

(2) Pedestrian.—LouisviUe & N. B. 
Co. V. Sunday, 48 So.2d 216, 264 Ala. 
299. 

(8) Person In motor vehicle.— 
Southern By. Co. v. Norris, 2 So.2d 
899, 241 Ala. 886—64 CJ. p 789 note 
24. 

44. Ala.—^Buffin Coal & Transfer Co. 
V. Rich, 108 So. 696, 214 Ala. 688— 
Mobile Light & B. CO. v. McDon¬ 
nell, 92 So. 185, 207 Ala. 161. 

45. Ala.—Benton v. City of Mont¬ 
gomery, 76 So. 478, 200 Ala. 97. 

64 C.J. p 789 note 26. 

46. Ala.—Southeastern Const Co. v. 
Bobbins, 27 So.2d 708, 82 AlaApp. 
582, followed in 27 So.2d 708, 82 
AlauApp. 686, 27 So.2d 709, three 


cases 24 Ala. 871, 872, certiorari de¬ 
nied 27 So.2d 705, 248 Ala. 867. 
Md.—Greenfeld v. Hook, 8 A.2d 888, 
177 Md. 116, 136 A.L.B. 1485. 
Mo.—Gardner v. Turk, 128 S.W.2d 
168, 848 Mo. 899. 

W.Va.—^EYampton v. Consolidated 
Bus Lines, 62 S.m2d 126, 184 W. 
Ya. 816. 

64 C.J. p 789 note 27. 

47. Md.—White v. Parks, 140 A. 70, 
154 Md. 195. 

N.J.—Carero v. Breslin, 128 A. 888, 

8 N.J.Misc. 507. 

48. Ala.—^Francis v. Imperial Sani¬ 
tary Laundry ds Dry Cleaning Co., 
2 So.2d 888, 241 Ala. 827. 

49. DL—Moore v. Young, 46 N.ll2d 
852, 817 niApp. 474—Stivers v. 
Black & Co., 42 N.B.2d 849, 816 HL 
App. 88. 

Mo.—State ex rel. Snider v. Shain, 
187 S.W.2d 627, 345 Mo. 950. 

50. Ala—^Boach v. Wright 70 So. 
271, 196 Ala 888. 

51. U.S.—Wock V. Wheeling & L. E3. 
By. Co., CCA-Ohio, 61 F.2d 674. 

Mo.—^Bartch v. Terminal B. Ass*n 
of St Louis, App., 264 S.W.ld 987. 
Utah.—Peterson v. Sorensen, 65 P.2d 
12, 91 Utah 607. 

64 C.J. p 789 note 80. 

52. Ala—City of Mobile v. Beeves, 
31 So.2d 688, 249 Ala 488—City of 
Birmingham v. Young, 22 So.2d 169, 
246 Ala 660—City of Birmingham 
V. Blood, 158 So. 420, 228 Ala 218. 

53. Ala—Coffee County v. Hataway, 
86 So.2d 267, 84 AlaApp. 88. 

54. Ala—McClain v. Gilbert 4 So. 
2d 208, 80 AlaA-pp. 26L 

W.Ya—^Polen v. Huber, 181 S.B. 718, 
116 W.Ya 466. 

64 C.J. p 789 note 81. 

55. Ala—Penry v. Dozier, 49 So. 
909, 161 Ala 292. 

53. Ala—Jackson Lumber Co. v. 
Butler, 18 So.2d 294, 244 Ala 848. 

—Weatherly v. Purcell, 234 S.W. 
2d 82, 217 Ark. 908. 

57. Ga—Mims v. Ragland, 2 S.B.2d 
' 174, 69 GaApp. 708. 

64 C.J. p 789 note 88. 
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58, Ala—Lawrence v. Cranford, 44 
So.2d 578, 253 Ala 889. 

Md.—Goldstein v. Bau, 127 A. 488, 
147 Md. 6. 

58. Ala—Stockburger v. Aderholt, 
86 So. 464, 204 Ala 657. 

Tex.—Gulf Production Co. v. Gibson, 
Civ.App.. 284 S.W. 906. 

30. Ala—Lehigh Portland Cement 
Co. V. Donaldson, 164 So. 97, 281 
Ala 242. 

m. —Gillette V. City of Chicago^ 72 
N.H.2d 826, 896 Ill. 619. 

Mo.—^Humphreys v. Chicago, M., St 
P. & P. B. Co.. App., 83 S.W.2d 
686 . 

N.M.—Federal Land Bank of Wichi¬ 
ta V. Beck, 121 P.2d 147, 46 N.M. 
87. 

Ohio.—Cleveland Metropolitan Hous¬ 
ing Authority v. Sacheroff, App., 40 
N.i:.2d 951. 

Tenn.—Slelds v. Gk>rdon, 282 S.W.2d 
820, 88 Tenn.App. 466. 

W.Ya—State v. Sandera 86 S.B.2d 
897. 128 W.Ya 821. 

64 C.J. p 789 notes 86, 87. 

31. Ala—Hahalley v. Kahalley, 28 
So.2d 792, 248 Ala 624. 

Yt—^In re Brown’s Hstata 46 A.2d 
668, 114 Yt 880. 

W.Ya—OSTbert v. Hbert 200 S.B. 881, 
120 W.Ya 722. 

64 O.J. p 789 note 88. 

32. Ala—Tennessee River Nav. Co. 
V. Walls, 92 So. 202, 18 AlaApp. 
806. 

63. Tex.—Hart v. Greis, dvAppv, 
155 S.W.2d 997, error refused. 

34. Ala—J. B. Brown & Co. v. Mat¬ 
thews, 70 So. 287, 14 AlaApp. 428. 

35. S.D.—BHaveness v. Freese, 145 
N.W. 661, 88 S.D. 268. 

33. Ark.—Miles v. Monroe, 182 S.W. 
643, 96 Ark. 581. 

27 C. J. p 846 note 70. 

37. Ala—Nance v. Counteso, 78 Sa 
464,16 AlaApp. 484. 

38. Ark.—St Louis, L M. ft S. By. 
Co. V. Carter, 126 S.W. 99, 98 Ark. 
589. 

30. Ala—Southern By. Co. v. Gul- 
latt 48 So. 472, 158 Ala 602. 
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1). What Oonstitiites FioMhlted Abstract lh< 
stroctiQu 

A prohibited abstract instruction Is one which either 
broadens the Issues beyond the scope of pleadings or 
beyond the scope of evidence. 

Unless the principle embodied in an instruction 
is expressly applied to the facts in issue, the in- 
strudion is a prohibited abstract instruction,or, 
as otherwise stated, a prohibited abstract instruction 
is one which either broadens the issues beyond the 
scope of pleadings or beyond the scope of evidence, 
and this .directly or impliedly submits to the jury 
questions not properly before them.71 Whether an 
instruction stating a principle of abstract law vio¬ 
lates the rule that a court should not instruct in 
the abstract is determined by reference to the evi¬ 
dence as well as to the instructions as a whole .^2 
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The rule is violated by an instruction unrelated to 
the issues, 73 or related to nonexistent issues, as, for 
example, matters or facts not in dispute ,*74 or too 
general in terms, and without application to facts, 
to be any guide to the jury in arriving at a ver¬ 
dict ,*75 but an instruction even though in general 
terms does not violate the rule where the facts are 
few and simple and the application thereto is clear,76 
or where it is based on the evidence,77 however 
weak and inconclusive it may be,78 even though 
not referring to it,73 or applicable to it in all its de- 
tails,30 or not requiring the jury to look to the 
evidence3i or to make a specific finding before ap- 
pl 3 dng the instruction to it.33 

An instruction is not objectionable as abstract 
where it deals with an issue in the case, 38 or with 


7a Ky.—-West v. Butler's Bx'r, 68 
S,WM 662. 248 Ey. 404. 

71. Or.—Grodvig v. Lopez. 202 P.2d 
936. 185 Or. 301. 

72. Wash.—Cook v. Danaher Lum¬ 
ber Co., 112 P. 245, 61 Wash. 118. 

73. Ala.—Mobile & O. R. Co. v. Wil¬ 
liams, 121 So. 722, 219 Ala. 238. 

64 C.J. p 739 note 46. 

74. Ala.—^Alabama Great Southern 

R. Co. V. Snodgrass, 79 So. 125, 201 
Ala. 653. 

64 C.J. p 739 note 47. 

75. Va.—Gary v. Artist, 43 S.B.2d 
833, 186 Ya. 616. 

64 C.J. p 740 note 48. 

7a Mont.—Gobel v. Rinio, 200 P.2d 
700, 122 Mont. 235—Mellon v. Kel¬ 
ly, 41 P.2d 49, 99 Mont. 10—Bd- 
uuest V. Tripp & Dragstedt Co., 19 
P.2d 637, 93 Mont. 446. 

64 C.J. p 740 note 49. 

Xastraotloiui held not error 
Instructions that eadh joint tort¬ 
feasor is liable to person injured, 
who is not required to show that one 
was more or less negligent than the 
other, was not error, in view of sim¬ 
plicity of facts in case.—^Mellon v. 
KeUy, 41 P.2d 49, 99 Mont 10. 

77. Ark.—Glem v. Williams, 222 S. 
W.2d 800, 215 Ark. 705—Missouri 
Pac. R. Co. v. Newton, 168 S.W.2d 
812, 205 Ark. 353. 

Ga.—Guyton v. Young, 65 S.B.2d 858, 
84 GaApp. 155. 

Ill.—Goldberg v. Capitol Freight 
Lines, 47 K’.B.2d 67, 382 lU. 283— 
Kavanaugh v. Parret 40 K.B.2d 
600, 879 Ill. 278—Donnelly v. Penn¬ 
sylvania R. Co., 97 N.B.2d 846, 342 
IIIAlPP. 556, affirmed 106 N.B.2d 
730, 412 * m. 116, certiorari denied 
Pennsylvania R, Co. v. Donnelly, 78 

S. Ct 93, 344 U.S. 85S, 97 L.Ed. 663. 
Mo.—Abernathy v. St. Louis Public 

Service Co., 240 S.W.2d 914, 362 
Mo. 214—^HAIl V. BAnnibaJL-Quincy 
Truck Line, 211 S.W.2d 723—Jurg¬ 


ens V. Thompson, 169 S.W.2d 853, 
860 Mo. 914—^Kelsey v. Rosenblum, 
App., 207 S.W.2d 791, refused no re¬ 
versible error—Jarrett v. St. Fran¬ 
cois County Finance Co., App., 185 
S.W^2d SSS*—McBntee v. 

City Public Service Co., App., 169 
S.W.2d 836, opinion quashed on 
other grounds State ex rel. Kansas 
City Public Service Co. v. Shain, 
165 S.W.2d 428, 350 Mo. 316—Fisch¬ 
er V. Western & Southern Indem. 
Co., 110 S.W.2d 811, 283 Mo.App. 
886—Smith v. Chicago, R. L & P. 
By. Co., App,, 104 S.W.2d 1050— 
Gore V. Whitmore Hotel Co., 83 S. 
W.2d 114, 229 Mo.App. 910. 

64 C.J. p 740 note 50. 

Pleadings as evidenos 

Charge that pleadings could be con¬ 
sidered as evidence insofar as alle¬ 
gations of petition were admitted or 
not denied in answer was not error 
with respect to certain allegations 
which were neither admitted nor de¬ 
nied for want of sufficient informa¬ 
tion, where such allegations were 
adequately proved by evidence and 
defendant, with respect to some of 
the allegations, alleged practically 
the same facts in his answer.—Geor< 
gia Stages v. Young, 35 S.B.2d 662, 
73 GaA.pp. 2. 

Weight of testlmoiiy 

(1) In general.—Bownaan v. O'Bri¬ 
en, 25 N.B.2d <544, 303 IlLApp. 630— 
64 ax p 740 note 60 [b]. 

(2) Refusal of requested instruc¬ 
tion that in weighing plaintiff's tes¬ 
timony '*Jury may consider the fact 
if it be a fact, that said (plaintiff's) 
testimony is Impeached either by 
contradictory statements or by oth¬ 
er evidence in the case" was error, 
since instruction was not abstract— 
Badger v. HoUon, 175 So. 700, 27 Ala. 
App. 534. 

7a Ala.—Alabama Produce Co. v. 
Smith, 141 So. 674, 224 Ala. 688. 
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79. HL—Anderson v. Decatur Ry. & 
Light Co., 200 IlLApp. 646. 

Md.—Von Schlegell, Inc., v. Ford, 175 
A. 589, 167 Md. 684. 

80. Ind.—Henry v. Epstein, 95 N.B. 
275, 278, 50 Ind.App. 660. 

64 C.X p 740 note 53. 

81. Ga—Nashville, a & St L. Ry. 
Co. V. Patterson, 165 S.S1 897, 45 
GaApp. 758. 

82. Ark.—^Bourland v. C!araway, 39 
S.W.2d 816, 183 Ark. 848. 

8a Ky.—City of Louisville v. Cope, 
176 S.W.2d 390, 296 Ky. 207. 
j Mo.—Coats V. Old, 167 S.W.2d 652, 

I 287 MoApp. 358. 

Ohio.—'Ransom v. Feeney, 76 N‘.E.2d 
908, 81 Ohio App. 7—Coyne v. City 
of Troy, App., 36 N.E.2d 285. 

Or.—Godvig v. Lopez, 202 P.2d 935, 
186 Or. 301—^Zahara v. Brandll, 94 
P.2d 718, 162 Or. 666. 

Utah.—Parry v. Harris, 72 P.2d 1044, 
93 Utah 817. 

W.Va—Humphrey v. Virginian Ry. 

Cb., 54 S.E.2d 204, 182 W.Va 250. 

64 C.X p 740 note 66. 

Deflnitloiui 

(1) An instruction defining some 
term applicable to case is proper, 
even though abstract in form.—Men- 
olascino v. Superior Felt & Bedding 
Co., 40 N.E.2d 813, 318 IllApp. 557. 

(2) In action for injuries sustained 
by automobile guests, it was perti¬ 
nent and essential to define willful 
and wanton misconduct, and defining 
such misconduct in abstract terms 
without applying the definition to the 
facts was not reversible error.—Mc- 
MUlian V. McLane, 88 N.E.2d 114, 888 
ULApp. 614. 

(8) In action on an account stated, 
definition of such an account, con¬ 
tained in an instruction, was proper¬ 
ly stated in the abstract.—Gerstner 
V. Lithocraft Studios, Inc., Mo.App., 
258 S.W.2d 250. 
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another issue related thereto,84 or with a party^s 
theory of the case supported by competent testi¬ 
mony or where it is given to explain other 
instructions,or is made to apply to the facts by 
other instructions given, as discussed infra § 442, 
or is supplemented by other instructions making the 
required application,^^ or is given in the language 
of the statute provided other instructions apply it 
to the facts;®® or where it is preliminary to, and 
part of, another instruction which concretely ap¬ 
plies itself to the facts®® or is followed by a recita¬ 
tion of the facts necessary to be found by the 
jury.®® An instruction is not abstract as dealing 
with an issue not properly in the case where the 
issue is developed by the evidence, and, in the 
absence of instruction, the jury might be misled 
thereby.®^ An instruction does not violate the rule 
against abstract instructions where it deals with an 
ultimate fact in issue,®® especially where the pri¬ 
mary facts are undisputed,®® even though reference 
to other ultimate facts is omitted ;®4 nor does an 
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instruction violate the rule merely because it fails 
to charge some other principle applicable.®® An 
instruction, however, may not be consonant with 
the theory of either plaintiff or defendant and yet 
be sufficiently concrete to be appropriate.®® 

§ 380. Application of Instructions to Case in 
General 

a. In general 

b. Reference to illustrations and ex¬ 

amples 

c. Reference to statutes 
a. In General 

It Is the duty of the court, In submitting a case to 
the Jury, to confine Its Instructions to the Issues raised 
by pleadings and proof. 

It is the duty of the court, in submitting a case to 
the jury, to confine its instructions to the issues 
raised by pleadings and proof.®^ Instructions so 


aa. Cal.—Parkin v. Grayson-Owen 
Co., 148 P. 267, 25 OalApp. 269. 

64 C.J. p 740 note 57. 

85. Ark.—Capitol Transp. Co. v. 
Alexander, 242 S.W.2d 833, 219 Ark. 
419. 

64 C.J. p 740 note, 58. 

86. Mo.—-Quisenberry v. Stewart* 219 
S.W. 625. 

87. Mo.>^abrlel v. Metropolitan St. 
By. Co., 148 S.W. 168, 164 Mo.App. 
56. 

88. Ill.—^Bagraini v. Donk Bros. Coal 
& Coke Company, 199 Ill.App. 76. 

88. Ga.—Donahoo v. Goldin, 7 S.R 
2d 820, 61 Ga.App. 841. 

90. Mo.—^Richards v. Gardner, App., 
193 S.W.2d 354. 

91. Or.—Nordlund y. Liewis & C. B. 
Ca, 15 P.2d 980, 141 Or. 83. 

64 C.jr. p 740 note 68. 

92. Mo.—^West V. St. Louis Public 
Service Co., 286 S.W.2d 808, 361 
Mo. 740. 

64 C.J. p 740 note 64. 

93. Ky.—Capital Laundry Co. v. 
McBoy’s Guardian, 227 S.W. 787, 
190 By. 440. 

64 C.J. p 740 note 65. 

94b Ark.—A. L. Clark Lumber Co. v, 
Hurst, 186 S.W. 619, 124 Ark. 699, 

95. Ga.—’Ayers v. Young*, 80 S.R2d 
801, 210 Ga. 441—Abernathy v. Put¬ 
nam, 69 S.R2d 896, 85 Ga.App. 644. 

64 C.J. p 741 note 67. 

96. Ga.—Donahoo v. Gtoldin, 7 S.R2d 
820, 61 Ga.App. 841. 

97- U.S.—-Fleming v. Husted, C.C.A. 
Iowa, 164 F.2d 66, certiorari denied 
68 S.Ct 661, 333 U.S. 848, 92 L.Hd. 
1127^—Liberty Mut. Ins. Co. v. Arn¬ 
old, aCJLTex., 118 P.2d 47—Pana¬ 


ma R. Co. v. Davies, C.C.A.Canal 
Zone, 82 F.2d 123. 

CaL—^Leo v. Dunham, 264 P.2d 1, 41 
Cal.2d 712—^McNamara v. Hmmons, 
97 P.2d 508, 36 CalA.pp.2d 199. 

Colo.—Garbarlno v. Union Savings & 
Loan A8s*n, 109 P.2d 638, 107 Cblo. 
140, 132 A.L.B. 1480. 

Conn.—^Faiman v. James D. Katill- 
man, Inc., 100 A.2d 842, 140 Conn. 
395—Stelnecke v. Medalie, 90 A.2d 
875, 189 Conn. 162—Scorpion v. 
American-Republican, 87 A.2d 802, 
131 Conn. 42—Boiselle v. Rogoff, 13 
A2d 753, 126 Conn. 686—Kulinsky 
V. Savin, 7 A.2d 436, 125 Conn, 612 
—^Radwick v. Goldstein, 98 A. 583, 
90 Conn. 701. 

Fla.—Green v. Atlantic Co., 61 So.2d 
185. 

Ga.—^Thornton v. Parker, 68 S.F.2d 
695, 208 Ga. 633—^Levine v. Levine, 
56 S.R2d 266, 206 Ga. 234—Smith 
V. Davis, 46 S.B.2d 609, 203 Ga. 
176—Futch V. Jarrard, 46 S.B.2d 
420, 203 G€u 47-^ones v. Hogans, 
29 S.R2d 568, 197 Ga. 404—Smoot 
V. Alexander, 3 S.B.2d 593, 188 Ga. 
203—^Hatcher v. Bray, 77 S.B}.2d 
64, 88 Ga.App. 344—^McCowen v. j 
AJdred, 69 S.B.2d 6-60, 86 Ga.App. 
373—Atlantic Co. v. Taylor. '61 
S.B.2d 204, 82 Ga.App. 361—Evans 
V. Hen-son, 87 S.E.2d 164, 78 Ga. 
App. 494—-Wilson v. Ray, 18 S.B.2d 
848, 64 Ga.App. 640—Southern Ry. 
Co. V. Blanton, 10 S.B.2d 430, 6'3 
Ga.App. 93—New York Life Ins. 
Co. V. Thompson, 178 S.B. 389, 50 
Ga.Ajpp. 418. 

Idaho.—McNichols v. J. R. Slmplot 
Co., 262 P.2d 1012, 74 Idaho 321— 
Owen V. Taylor, 114 P.2d 258, 62 
Idaho 408—Asumendi v. Ferguson, 
65 P.2d 718, 67 Idaho 460—Nord- 

967 , 


Quist V. W. A. Simons Co., 28 P. 
2d 207, 54 Idaho 21. 

Ill.—Magill V. George, 105 N.B.2d 
808, 347 HLApp. 6—^Parker v. Pe¬ 
oria Transp. Co.. 86 N.R2d 862, 338 
Ill.A«pp. 210—Robinson v. Peoples 
Gas Light & Coke Co., -64 N.B.2d 
556, 827 nLApp. 412—^Rasmussen 
V. Wiley. 89 N.B.2d 67. 812 HlA^pp. 
404—^Peterson v. Cochran & Mc- 
Cluer Co., 31 N.E.2d 826, 308 111. 
App. 348—Gelselman v. Strubhar, 
28 N.E.2d 383, 302 lUAjvp. 23. 

Ind.—Anthoulis v. Patiniotis, 27 N.R 
2d 375, 108 Ind.App. 130—^Pennsyl¬ 
vania Ice & Coal Co. v. Blischer, 
21 N.B.2d 436, 106 Ind.App. 618— 
Northern Indiana Public Service 
Co. V. Robinson, 18 N.B.2d 983, 108 
lnd.App. 210. 

Iowa.—^Leonard v. City of Muscatine, 
291 N.W. 446, 227 Iowa 1381—Por¬ 
ter V. Decker, 270 N.W. 897, 222 
Iowa 1109—Hamilton v. Boyd, 25'6 
N.W. 290, 218 Iowa 885—^Ryan v. 
Shirk, 224 N.W. 824. 207 Iowa 1827. 

Kan.—^In re Erwin's Estate, 228 P. 
2d 789. 170 Kan. 728. 

Ky.—-Wamell v. Warnell's Adm’r, 255 
S.W.2d 9'96—^Bvans v. Dotson, 255 
S.W.2d 476—Stephens v. Broyles, 
225 S.W.2d 819, 811 Ky. 717—Dal- 
zell V. McClintock, 171 S.W.2d 467, 
294 Ky. 819—SUver Fleet Motor 
Exp. V. Gilbert, 185 S.W.2d 541, 
291 Ky. 696—Nehi Bottling Co. v. 
Flannery, 94 S.W.2d 297, 264 Ky. 
68—Colyer v. Hudson, 87 S.W.2d 
92, 261 Ky. 84—Suter's Adm'r v. 
Kentucky Power & Light .Co., 76 
S.W.2d 29, 256 Ky. 366—Damron 
V. Stewart & Weir, 69 S.W.2d 686, 
253 Ky. 894r—Equitable Life Assur. 
Soc. of U. S. V. Merlock, 69 S.W. 
2d 12, 25*3 Ky. 189—^Mannlngton 
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confined are proper,^^ and notwithstanding there | are no misstatements of the law therein, instructions 


Fuel Co. T. Ray’s Adm’x, S.W.2d 
938» 250 Ky. 7-30—American Sav. 
Life Ina Co. v. Rlplinger, 60 S.W. 
2d 115, 249 Ky. 8. 

Kiss.—New Orleans & N. R R. Co. 

V. Miles, 20 So.2d d67. 1«97 Miss. 
846—Hunt v. Sherrill, 16 So.2d 426, 
195 Miss. 688—Yazoo & Mississippi 
VaL B. Co. V. Aultman. 178 So. 
280, 179 Miss. 109. 

Ko.—Banta v. Union Pac. R. Co., 242 
S.W.2d «4. 8‘62 Mo. 421—Stupp v. 
Fred J. Swaine Mfg. Co., 229 S.W. 
2d 681—^Benham v. McCoy, 218 S. 

W. 2d 914—State ex rel. Spears v. 
McCullen, 210 S.W.2d 68, 867 Mo. 
686—^Browne v. Creek, 209 S.W.2d 
900, 357 Mo. 576—Quigley v. St. 
Louis Public Service Co., 201 S. 
W.2d 169—Mann v. M a n n, 198 S.W. 
2d 492—State ex rel. Shell Petro¬ 
leum Corp. V. Hostetter, 156 S.W. 
2d 673, 848 Mo. 841—Rishel v. 
Kansas City Public Service Co., 129 
S.W.2d 861—Grosvener v. New 
Yorit Cent R. Co., 123 S.W.2d 178, 
343 Mo. 611—Connole v. East St 
Louis & S. Ry. Co., 102 S.W.2d 
581, 840 Mo. 690—State v. Thomp¬ 
son. 86 S.W.2d 694, 887 Mo. 828 
—MitcheU V. Wabash Ry. Co., 69 
8.W.2d 286, '834 Mo. 926—Johnson 

V. Thompson, App., 286 S.W.2d 1— 
Winter v. Haan, App., 211 S.W.2d 
544—Jones r. Austin, App., 154 S. 

W. 2d 878—Van Sickle v. Katz Drug 
Co., 161 S.W.2d 489, 286 Mo.App. 
962—Brown v. Alton R. Co., App., 
1<82 S.W.2d 713, record Quashed on 
Other grounds State ex rel. Alton 
R. Co, ▼. Shain, 143 S.W.2d 288, 
846 Mo. 681—Garofalo v. Societa 
Operaia Di Mutuo Soccorso St 
C-iuseppe, App., 112 S.W.2d 934— 
Shapiro v. John Hancock Mut Life 
Ins. Co., 107 S.W.2d 829, 282 Mo. 
App. 396—Ward v. City of Portage- 
ville, App., 106 S.W.2d 497—Olbert 

V. Key, App., 98 S.W.2d 1048— 
Oreer ▼. St Louis Public Service 
Co., App., 87 S.W.2d 240, followed 
in 87 S.W.2d 247—Kelly v. Kansas 
City Building & Loan Ass’n, App., 
86 fl.W.2d 976—^Bilsky v. Sun Ins. 
Office Limited, of London, England, 
84 S.W.2d 171, 231 Mo.App. 1072— 
Schlue y. Missouri Pacific Transp. 
Co., App., 62 S,W.2d 934—^Myers v, 
Hauser, App., 61 S.W.2d 214. 

Neb.—Perrlne v. Hokser, 62 N.W. 
2d 677, 168 Neb. 190—Nelson v. 
Wiepen, 48 N.W.2d 387, 164 Neb. 
45 S—^Becks v. SchiLSter, 48 N.W.2d 
67, 164 Neb. •gOO^Fimple v. Archer 
Ballroom Co., 35 N.W.2d 680, 150 
Neb. 681—Trask v. Klein, 84 N.W. 
2d *896, 160 Neb. 816—^Franks y. 
Jirdon, 20 N.W.2d 697, 146 Neb. 
586—Ellis V. Union Pac. R. Co., 27 
N.W.2d 921. 148 Neb. 616—Johnson 
y. AnokarButte Lumber Co., 6 N. 

W. 2d 114, 141 Neb. 851—Campbell 


y. Slater. 254 N.W. 897. 127 Neb. 
231 

N.H—Lindberg y. Swenson. 60 A.2d 
468, 95 N.H. 184—Welch y. Frisbie 
Memorial Hospital, 9 A2d 761, 90 
N EL 337. 

N.M.—Martin y. La Motte. 287 P.2d 
923, 66 N.M, 679. 

N.C.-^ox y. Hennis Freight Lines, 
72 S.E.2d 26, 236 N.C 72. 

N.D.—Hoffer v. Burd, 49 N.W.2d 282, 
78 N.D. 278. 

Ohio.—^Patterson y. George F. Alger 
Co., App.. 112 N.E.2d 66—Britton 
y. City of Lakewood, 97 N.B.2d 78, 
89 Ohio App. 150—Schreiber v. Na¬ 
tional Smelting Co., App., 86 N.E.2d 
600, reversed on other groimds 104 
N.E.2d 4. 157 Ohio St 1—Tighe v. 
Diamond, 82 N.E.2d 99, 82 Ohio 
App. 487, affirmed 80 N.E.2d 122, 
149 Ohio St 620—^Tarian v. City 
of Alliance. 32 N.B.2d 678, 66 Ohio 
App. 423—^Helton v. Northern 
Amusement Co., 24 N.E.2d 713, 62 
Ohio App. 470—King v. Ohio Nat 
Bank of Columbus, 23 N.E.2d 847, 
62 Ohio App. 266. 

Okl.—Sanders y. C. P. Carter Const 
Co., 244 P.2d 822, 206 Okl. 484— 
Kansas, O. & G. Ry. Co. v. McAnal- 
ly, 267 P.2d 271, 208 OkL 497— 
National Mut Cas. Co. v. Britt 
200 P.2d 407, 203 Okl. 176, reheaj> 
ing denied 218 P.2d 1089, 203 OkL 
175—^Prest-O-Lite Co. v. Howery, 
87 P.2d 803, 169 Okl. 408. 

Or.—^Denton y. Amstein, 260 P.2d 
407, 197 Or. 28—Karberg v. Leahy, 
26 P.2d 66, 144 Or. 687. 

Pa.—Shockley v. Travelers Ins. Co., 
Com.Pl., 88 Del.Co, 526. 

R. I.—Carpenter y. United Elec. Rys. 
Co., 100 A.2d 860. 

S. C.—Jennings v. Clearwater Mfg. 
Co., 172 S.B. 870, 171 S.C. 498. 

SJD. —^Bathke v. Myklebust 12 N.W. 
2d 650, 69 S.D. 584—Knutsen y. Dll- 
ger, 263 N.W. 459, 62 S.D. 474— 
Aaker v. Quissell, 244 N.W. 889, 
60 S.D. 613. 

Tenn.—^Ijams v. Knoxville Power & 
Light Oo., 1 Tenn.App. 627—Kidd 
v. Kirby, 1 TenmApp. 242. 

Va.—^Adams v. Plaza Theatre, 43 S.E. 
2d 47, 186 Va. 403. 

Wash. 1 —^Baldwin v. Washington Mo¬ 
tor Coach Co., 82 P.2d 131, 196 
Wash. 117—Alexiou v. Nockas, 17 
P.2d 911, 171 Wash. 889. 

W.Va.—^McCabe v. City of Parkers¬ 
burg, 79 S.B.2d 87—Burr v. Brown, 
6 W.Va. 241. 

Wis.—^London & Lancashire Indem. 
Co. y. Phoenix Indem. Co., 66 N. 
W.8d 777, 263 Wis. 171—Reuling v. 
Chicago, $t P., M. & O. Ry. Co., 
44 N.W.2d 263, 267 Wis. 485. 

64 C.J. p 741 note 68—38 C.J. .p 141 
note 61—26 C.J. p 666 note 80—8 
C.J. p 1082 note 99, p 1072 note 85, 
p 1080 note 73—^1 UJ. p 614 note 
63. 


Vnavoidable aoMdent 

A party is not entitled to instruc¬ 
tion on theory of unavoidable acci¬ 
dent in absence of any evidence on 
whicdi to base it or on pleadings not 
raising the issue. 

Mont—^Bogovich y. Scandrett 168 
P.2d 637, 117 Mont 841. 

Wash.—^Brewer v. Berner, 181 P.2d 
940, 16 Wa8h.2d 644. 

Violatloii. of ozdinaaoe 
Instructions with respect to neg¬ 
ligence based on violation of city 
ordinance should be confined to pro¬ 
visions of ordinance alleged in peti¬ 
tion to have been violated and viola¬ 
tion of which there is some evidence. 
—Klrschner v. Kirschner, 86 P.2d 297, 
169 OkL 129. 

Sound legal pzlnoiples, whether 
embraced in decisions of supreme 
court or statutes, should be charged 
by circuit judges only when applica¬ 
ble to case then on trial.—^Durant v. 
Stuckey, 70 S.E.2d 473, 221 S.a 342. 
Viewpoint of party 
Court need not give instruction 
merely because it may be said to 
be applicable to case from view¬ 
point of party offering it.—^McNulty 
v. Southern Pac. Co., 216 P,2d 634, 
96 Cal.APP*2d 841—Chandler v. Bena- 
fel, 39 P.2d 890, 3 Cal.App.2d 368. 
Oontradiotory theory 
A litigant cannot submit his case 
on theory which conltradicts his own 
positive evidence and theory.—^Ruck¬ 
er v. Alton R. Co., 123 S.W.2d 24, 848 
Mo. 929. 

Xn determining soope of its instmo- 
tions, trial court must keep in mind 
issues as made by pleadings and evi¬ 
dence in support thereof.—^Patterson 
v. George F. Alger Co., Ohio App., 
112 N.E.2d 65. 

Surplusage 

Court has no duty to give a spe¬ 
cial instruction, before argumenit, 
which tends to negative or exclude 
every possible element or conceivable 
rule of law which, although correct 
in abstract is not pertinent or ap¬ 
plicable to any issues in case and 
which, being surplusage, may tend 
to mislead or confuse Jury.—^ECite v. 
New York, C. & St. L. R. R, Ohio 
App., 118 N.E.2d 417. 

Beferenoe to evldenoe 

Instrudtlons should refer the Jury 
to the evidence and not to the plead¬ 
ings.—^Rouse V. St. Paul F. & M. 
Ins. Co., 219 S.W. 688, 208 Mo.App. 
603. 

9& Cal.—^Dean v. I^er, 149 P.2d 
288, >64 Cal.App.2d 546. 

Ohio.—Smlllie v. Cleveland Railway 
Co., 20 Ohio Clr.Ct,N.S., 802. 

Pa.—Binns v. First Nat. Bank, of 
Cal., Pa., 80 A2d T68, 867 Pa. 859. 
64 C.J. p 742 note 69. 
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given in violation of the rule are imiwoper or er¬ 
roneous,®^ and requests therefor are properly re¬ 
fused nor is a failure to charge in terms not 
adapted to pleadings and evidence ground for ob¬ 


jection.* 

Furthermore, instructions given are held errone¬ 
ous and requests therefor are properly refused 


99. Colo.—McBriee v. Woods, 288 P. 
2d 188, 124 Colo. 384, 29 A.L..R.2d 
. 101 . . 

Conn.—Kulinsky v. Savin, 7 A.2d 486, 
125 Conn. 512. 

Ga.—^McDonald y. De La Perxlore, 172 
S.B. 1, 178 Oa 64—Rowe v. Cole, 
168 S.E. 882, 176 Qa. 592—Atlantic 
Coast Line B. Co. v. Striciaand, 74 
S.B.2d 897, 87 Ga.A>ps>. 596—Jack- 
son V. MaUock, 74 S.B.2d 667, 87 
GsuApp. 598—^McOee v. Benneti 88 
S.R2d 677, 72 GaApp. 271—Erffle 

V. Davidson, 24 S.E.2d 810, 69 Ga 
App. 102—Goodwin v. Anderson, 12 
S.E.2d 444, 64 GaApp. 99—^PerfiTU- 
son V. Bank of Dawson, 185 6.E. 
602, 63 GaA.pp. 809. 

Ill.—Jackson v. Hnrsey, 118 iN'.E.2d 
348, 1 lll.App.2d 698. 
iQd.—Hayes Freisrlit Lines v. Oest- 
rlcher, 66 H.E.2d 612, 117 Ind.App. 
143, rehearlnff denied 68 N.E.2d 
792, 117 Ind.App. 148—Northern In¬ 
diana Public Service Co. v. Scher- 
enbersT, 14 N.E.2d 743, 105 Ind.App. 
229. 

Iowa—^In re Elepper'a Estate, 57 N. 

W. 2d 565, 244 Iowa 521. 

Ky.—^Lemlner*s Adm*r v. Leachman, 
106 S.W.2d 104'3, 268 Ky. 781. 

Miss.—New Orleans & N. B R. Co. 
V. Miles, 20 So.2d 667, 197 Miss. 
84'6. 

Mo.—^Benham v. McCoy, 218 S.W.2d 
914—State ex rel. Grisham v. Allen, 
124 S.W.2d 1080, 844 Mo. 56, man¬ 
date conformed to, App., 180 S.W. 
2d 653—Caddell v. Gulf, M. & O. 

R. Co., App., 217 S,W.2d 761—Mar-1 
tin V. John Clay & Co., App., 167 

S. W.2d 407—Ellethermea Motor Co. 

V. Cole Motor Service, App., 102 S. 

W. 2d 819. 

Neb.—Gilliland v. Wobd, 68 N.W.2d 
147, 168 Neb. 28*6. 

N.M.—O’Neal v. Geo. E. Brcece Lum¬ 
ber Co., 28 P.2d 523. 88 N.M. 94. 
Ohio.—^Doerlngr v. City of Cleveland, 
App., 114 N.B.2d 278—Pearlsteln 
V. A. M. McGregor Home, 73 N.E.2d 
106, 79 Ohio App. 526. 

Okl.—Overstreet v. Bush, 256 P.2d 
416, 208 Okl. 8'66—Van Antwerp v. 
Tuller, 214 P.2d 287, 202 Okl. 866 
—^Bogle V. Bumgarner, 156 P.2d 
813, 195 Okl. 188. 

Utah.—Parker v. Bamberger, 116 P. 

2d 425, 100 Utah '861. 

64 C.J. p 742 note 70. 

Nonrespoi^dve issue 
(1) Litigant Is enititled to have 
his cause submitted to the jury 
wl^out the Intervention of any Issue 
which Is not responsive to his causa 
—Augusta V. Paradis, 22 N.E.2d 578, 
61 Ohio App. 828b 


(2) A correct legal proposition 
embodied in a special request should 
not be given when It is not respon¬ 
sive to an issue.—Creek v. Becker, 
Ohio App., 57 N.E.2d 566. 

Ordinaace 

Where city ordinance was inap¬ 
plicable In suit, trial court should not 
have Instructed Jury to determine 
whether or not the ordinance was 
reasonable tinder the facts of the 
case.—Southern Ry. Co. v. Maddox, 
11 S.E.2d 601, 68 Ga.App. 608. 

1. Ala.—Dorsey Trailers, Ino. v. 
Foreman, <69 So.2d 459, 260 Ala. 141 
—^Ballard & Ballard Co. v. Jones, 
21 So.2d 827, 246 Ala. 478—Inter- 
Ocean Cas. Co. V. Anderson, 17 So. 
2d 766, 245 Ala. 534—Sovereign 
Camp, W. O. W. v. Davis, 5 So.2d 
480. 242 Ala. 985. 

Ark.—^Missouri Pac. R Co. v. Troy, 
128 S.W.2d 1002, 198 Ark. 859— 
Sewer and Water Works Improve¬ 
ment Dist. No. 1 V. McClendon, 60 
S.W.2d 920. 187 Ark. 610. 

Oal.—Alexander v. Hammarberg, 280 
P.2d 899, 108 Cal.App.2d 872—Pe¬ 
terson V. General Geophysical Co., 
App., 185 P.2d 56. 

Colo.—^Exchange Nat Bank of Col¬ 
orado Springs v. Cullum, 161 P. 
2d 836, 114 Colo. 26. 

Conn.—Curclo v. Goodwin, 18 A.2d 
860, 127 Conn. 488. 

Ga—Deraney v. Mays, 62 8.E.2d 
711, 205 Ge. 142—Hicks v. Hicks, 
27 S.E.2d 7, 196 Ga. 541—Shoup 
V. Elliott 16 S.B.2d 857, 192 Ga 
858—Nauman v. McOoy, 65 S.E.2d 
853, 84 GaApp. 181—Melton v. 

Helms, 62 S.E.2d 668, 88 GaApp. 71 
—Hall V. Cassell, 52 S.E.2d «89, 
79 GaApp. 7—Criswell Baking Co. 
V. Milligan, 50 S.E.2d 186. 77 Ga 
• App. 861—Atlantic Coast Line R 
Co. V. Anderson, 36 S.E.2d 485, 78 
GaApp. 843—Denton v. Etheridga 
86 S.E.2d 865, 78 GaApp. 221— 
Southeastern Greyhound Lines v. 
Fisher, 84 S.E.2d 906, 72 GaApp 
•717. 

Iowa—^Lawson v, Fordyce, 21 N.W.2d 
69, 237 Iowa 28. 

Ky.—^QLardrick v. Southeastern Grey¬ 
hound Lines, 208 S.W.2d 788, 806 
Ky. 679. 

Masa—Hurley v. Board of Public 
Welfare of Lynn, 87 N.E.2d 998, 
glO Mass. 285—Conroy v. Pall Riv- 
. er Herald News Co., 28 N.B.2d 
729, 806 Mass. 488. 182 AL.R 927. 
Vin-n. —^Bylund V, Carroll, 281 N.W. 
873, 293 Minn. 484—Dickinson v. 
Lea 246 N.W. 669, 188 Minn. 180. 
Mo.*—Meier v. Eureka-Sea Fire & Ma- 
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/ rine Ina Co. of Cincinnati, Ohio" 

I App., 168 S.W.2d 127. 

Neb.—RUnginsmlth v. Allen, 63 N.W. 

1 2d 77, 166 Neb. 674—Trebelhora v. 
Bartlett 47 •N.W.2d 874, 154 Neb. 
113—^Frazier v. Anderson, 11 N.W. 
2d 764, 143 Neb. 906—Dunn v. Oma¬ 
ha & Council Bluffs St Ry. Co., 
298 N.W. 741, 139 Neb, 766. 

N.H.—^U. S. Fidelity & Guaranty Co. 
V. Minault 72 A.2d 161, 9C N.H. 
168—^Lynch v. L. B. Spragua Ina, 
66 A.2d 697, 95 N.R 486. 

N.X—Hildebrandt v. National Sol¬ 
vents Corp., 59 A.2d 46, 187 N.J. 
Law 193—Nass v. Harris, 189 A. 
626, 117 N.J.Law 427—Sclmoor v. 
Palisades Realty 6b Amusement Co., 
172 A 48, 112 N.J.Law 606—Down¬ 
ing V. Oxweld Acetylene Co., 169 
A 709, 112 N.J.Law 25, affirmed 
174 A 900, 118 N.J.Law 399. 

Ohio.—^Blbeling v. BEarman, App., 89 
N.E.2d 704, opinion adhered to 82 
N.E.2d 425, 83 Ohio App. 519—Gill 
V. Arthur, 48 N.E.2d 894, 69 Ohio 
App. 886. 

Okl.—Garrett v. Mayor, 216 P.2d 966, 
202 Okl. 602—Wllkerson v. Grand 
River Dam Authority, 161 P.2d 745, 
195 OkL 678—Liberty Nat Bank of 
Weatherford v. Brommer, 46 P.2d 
86, 172 Okl. 244—Mainard v. Fow¬ 
ler, 42 P.2d 878, 171 Okl. 682. 

Or.—Laird v. Frick, 18 P.2d 1029, 
142 Or. 639. 

Pa.—O’Donnell v. Philadelphia Rec¬ 
ord Co., 61 A2d 776, 866 Pa. 307, 
certiorari denied 68 S.Ct 74, 882 U* 
S. 766, 92 L.Ed. 361. 

S.D.—Stammerjohan v. Sims, 81 N.W. 
2d 449, 72 S.D. 189—Haines v- 
Waite, 248 N.W. 207, 61 S.D. 269. 

Tenn.—Tallent v. Fox, 141 SbW.2d 
485, 24 Tenn.App. 9'6. 

Wash.—Hall v. Lawton, 217 P.2d 796> 
36 Wash.2d 817—Boyle v. Lewis, 
193 P.2d 882, 30 Wasli.2d 665—Kel- 
lerher v. Porter, 189 P.2d 228, 29 
Wash. 2d 650. 

W.Va.—Adkins v. Raleigh Transit 
Co., 81 S.B.2d 776, 127 W.Va 121. 

64 C.J. p 742 note 71. 

2. Cal.—Alexander v. Hammarberg, 
280 P.2d 899, 108 Cal.Apip.2d 872. 

Conn.—^Lewandoskl v. Finkel, 29 A 
2d 762, 129 Conn. 626. 

Ga.—Terry v. Flckett 88 S.E.2d 168, 
199 Ga. 80. 

Ky.—^Bradley v. Illinois Cent R Coi., 
168 S.W.2d 26, 291 Ky. 25. 

Mo.—Grace v. Union Elec. Co., 200 S. 

‘ W.2d 864, 239 Mo.App. 1219—Nance 
V. Lansdell, App., 73 S.W.2d 846, 

Okl.—^Pfeiffer v. Stanolind Oil & Gas 
Co., 247 P.2d 520, 207 OkL 48, 

64 C. J. p 742 note 72. 



88 C.J.S. 


§ 380 TRIAL 


where the issue is immaterial,* irrelevant,^ in¬ 
cidental,® moot,® or not in existence, as where the 
facts are not in dispute.*^ However, the fact that 
inst^ctions include matters not necessary to en¬ 
able the jury to decide the case is no ground for 
complaint, if they are not incorrect or mislead¬ 
ing.® Matters not in evidence cannot be made the 
subject of instructions merely because they have 
been argued improperly before the jury.® 

Instructions held applicable to case. Following 


the rules stated, instructions held proper as being 
applicable to the case and confined to the issues are 
found in actions on constracts generally,^® sales,ii 
and insurance actions for personal injuries in 
general;^* actions for injuries caused by a carrier 
to a passenger actions for injuries caused by 
railroads to employees,^® licensees,^® and owners or 
occupants of motor vehicles actions for injuries 
caused by street railroads to drivers of teams,i® 
motorists,^® and pedestrians;*® actions for injuries 


3. CaL—Kritzer v. Citron, 224 P.2d 
808, 101 Cal.App.2d 38. 

m.—Hlrshmaja v. National Mineral 
Co., 35 N.B.2d 698, 311 IlLApp. 189. 
Mo.—Brown v, Toedebush. Transfer, 
190 S.W.2d 239, 354 Mo. 611—Globe- 
Democrat Pub. Co. V. St. Louis on 
Co., App., 75 S.W.2d 636. 

Okl.—Key v. British Am. Oil Pro¬ 
ducing Co., 167 P.2d 657, 196 Okl. 
663. 

64 C.J. p 750 note 72. 

4. lU.—^McKenzie v. Frlel, 61 N.B.2d 
407, 826 HLApp. 258. 

Tenn.—^Bourne v. Barlar, •67 S.W.2d 
751, 17 TenmApp. 375. 

Wash.—Poston v. Western Dairy 
Products Co., 36 P.2d •65. 179 
Wash. 73. 

64 C.X p 750 note 73. 

WlttidzawiL Issue 

Tendered instructions on issues 
which had been withdrawn from jury 
were properly rejected as superflu¬ 
ous.—BCamllngr v. HUdebrandt, 81 N. 
£.2d 603, 119 Ind.APP. 22. 

UahUity of Utiffaat no longer party 
A charge defining liability of liti¬ 
gant no longer a party to the action 
was properly refused as inapplicable. 
—^Melton V. Helms, 62 S.E.2d 663, 
83 Ga.App. 71. 

5. Kan.—Pear v. First NaiL Bank, 
It'S P. 589, 86 Kan. 140. 

6. Cal.—^Moran v. Zenith Oil Co., 20'6 
P.2d 679, 92 Cal.App.2d 236. 

7. Cal.—Stuart v. Preston, 39 P.2d 
441, 2 Cal.App.2d 810. 

64 C.J. p 750 note 75. 

8. Tex.—^Texarkana & Ft. S. Ry. Co. 
V. Casey, Civ.App., 172 S.W. 729. 

9. HL—Hart v. Wilson, 177 Ill.App. 
510. 

10. Kan.—Bailey v. McLeod, 66 P. 
2d 460, 143 Kan. 638. 

Mo.—^Allen v. Kraus, 215 S.W.2d 739, 
358 Mo. 520. 

N.J.—J. B. Wolfe, Inc. v. Salklnd, 
70 A2d 72, 8 N.J. 812, 18 AL.R. 
2d 1214—^Koch v. Franklin Mort¬ 
gage St Title Guaranty Co., 176 A 
723, i: N.J.Misc. 139, affirmed 181 
A. 219, 116 N.J.Law 662. 

Okl.—Koenig v. Hubbard, 168 P.2d 
536, 136 Okl. 149. 

PA—Pick V. Gup, Com.Pl., 83 Berks 


Co. 39—^Perrier v. Schneiwer, Com. 
PI., 38 Brie Co. 206. 

S.C.—^Broadway v. Jeffers, 194 S.B. 

642, 185 S.C. 528, 114 AL.R. 1244. 
Tex.—^Franks v. Harkness, Civ.App., 
117 S.W. 913. 

64 C.J. p 761 notes 82, 88, 86-88. 

IL Cal.—Buckley v. Shell Chemical 
Co., 89 P.2d 453, 82 Cal.App.2d 209. 
Ill. — ^Lutgert V. Schaeflein, 47 N.B.2d 
359, 318 BLApp. 88. 

Mo.—Martin v. John Clay & Co., App., 
167 S.W.2d 407. 

Okl.—Wallerstedt v. Sultan, 278 P. 
632, 187 Okl. 153. 

Wash.—Fleenor v. Brlckson, 215 P.2d 
885. 85 Wash.2d 891. 

64 C.J. p 751 notes 80, 81. 

12. Ind.—Sun Life Assur. Co. of 
Canada v. Darnell, 20 N.B.2d 680, 
107 Ind.App. 204. 

Iowa.—Smith v. Penn Mut. Life Ins. 
Co, of Philadelphia, 7 N.W.2d 41, 
283 Iowa 340. 

Ky.—^Provident Life & Accident Ins. 
Co. V. Watkins, 76 S.W.2d 889, 266 
Ky. 645—Bauitable Life Assur. Soc. 
of U. S. V. Austin, 72 S.W.2d 716, 
266 Ky. 23. 

Md,—^Travelers Ins. Co. v. Berlin, 46 
A2d 90, 185 Md. 404. 

Mo.—^Templeton v. Standard Life Ins. 
Co., 140 S,W.2d 726, 286 Mo.App. 
424—Calhoon v. Brotherhood’s Re¬ 
lief & Compensation Fund, 1*35 S. 
W.2d 1096, 234 Mo.App. 946—Horn- 
beck v. Southwestern Surety Ins. 
Co., App., 195 S.W. 1064. 

Neb.—^Brown v. Security Mut. Life 
Ins. Co., 36 N.W.2d 261, 160 Neb. 
811. 

Pa.—^De Reeder v. Travelers Ins, Co„ 
198 A 46, 829 Pa. 328—McCrory v. 
Scranton Life Ins. Co., 27 A2d 723, 
150 Pa.Super. 1. 

64 C.J. p 751 notes 84, 85. 

13. Ark.—Newell v. Arlington Hotel 
Co„ 252 S.W.2d 611, 221 Ark. 216. 

Conn.—Steinecke v. Medalie, 90 A2d 
875, 139 Conn. 152. 

Ga.—^Taylor v. Atlantic Co., 70 S.B.2d 
391, 85 Ga.App. 863—Pollard v. 

Kent, 200 S.B, 642, 59 Ga.App. 118. 
HI.—^Menolascino v. Superior Felt & 
Bedding Co., 40 N.B.2d 813, 313 Ill. 
App. 657. 

Ind.—^Pennsylvania R. Co. v. Sargent, 
83 N.B,2d 793, 119 Ind.App. 195. 
Mo.—Kunz V. Munzlinger, 242 S.W. 
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2d 636—Sullivan v. Kansas City 
Public Service Co., 248 S.W.2d 606, 
863 Mo. 68—Summa v. Morgran Real 
Estate Co., 166 S.W.2d 890, 360 Mo. 
206—Hughes v. St Louis Public 
Service Co., App., 261 S.W.2d 860— 
Hathaway v. Evans, App., 285 S. 
W.2d 407. 

Neb.—^Pimple v. Archer Ballroom Co., 
35 N.W.2d 680, 160 Neb. 681. 

N.H.—^Beaudln v. Continental Baking 
Co., 60 A2d 77, 94 N.H, 202. 
Ohio.—Solanlcs v. Rephblic Steel Cor¬ 
poration, 53 N.E.2d 816, 142 Ohio 
St 567. 

Hotloe of dangerous oonditloa 
Where entire case was tried on 
theory of actual notice to store and 
its employees of dangerous condi¬ 
tion causing pedestrian's injury, 
court was not required to charge on 
theory of constructive notice.—Nico¬ 
la V. American Stores Ca, 41 A2d 
662, 351 Pa. 404. 

14b Mass.—^Perella v. Boston Elevat¬ 
ed Ry. Co., 28 N.E.2d 998, 306 Mass. 
647. 

Mo.—Chapman v. Kansas City Rys. 

CSo., App., 217 S.W. 623. 

64 C.J. p 761 notes 91, 94. 

IB. tJ.S.—Fleming v. Husted, aC.A 
Iowa, 164 F.2d 65, certiorari denied 
68 S.Ot 661, 388 U.S. 843, 92 L.Ed. 
1127. 

Mo.—Abernathy v. St Louls-San 
Erancisco Ry. Co., 287 S.W.2d 161. 
Neb.—^Efllis V. Union Pac. R. Co., 27 
N.W.2d 921, 148 Neb. 515. 

Tex.—Chicago, R. L & G. Ry. Co. v. 
De Bord, Civ.App., 146 S.W. 667, 
reversed on other grounds 192 S.W. 
767, 109 Tex. 20. 

16. Tex.—Texas & P. Ry. Co. v. 
Bndsley, Clv.App., 119 S.W. 1150, 
reversed on other grounds 129 S. 
W. 842, 108 Tex. 484. 

17. Va.—Chesapeake & O. Ry. Co. v. 
Crum, 12>5 S.E. 301, 140 Va. 333. 

18. Ind.—^Mortimer v. Daub, 98 N.B. 
845, 52 Ind.App. 30. 

19. Mo.—^ElUs V. Kansas City Pub¬ 
lic Service Co., App., 203 S.W.2d 
476. 

64 C.J. p 751 note 96. 

2a Tex.—Galveston Electric Co. v. 

Antonlni, ClvApp., 162 S.W. 84L 
64 aj. p 751 note 96. 
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caused by motor vehicles to other motorists, 
guests,^ persons working on or in highway or 
street,25 and pedestrians;^^ actions for injuries 
caused by employers to their employees,^6 or by 
municipalities to travelers on their streets actions 
for malpractice and actions relating to property 
and for injuries thereto.^s Instructions have also 
been held proper in actions involving particular is- 
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sues, such as issues connected with the execution of 
a deed,29 boundaries,contest of a will,*i fraud, 
and damages.^* 

Instructions held not applicable to case. Instruc¬ 
tions held erroneous as not being applicable to the 
case or confined to the issues are found in actions 
on contracts generally,*^ sales of g^ods®5 and 
lands,®® leases,®^ notes,®® and insurance;®® actions 


21. Ind.—McClure v. Mmer, 98 N.R 
2d 498» 229 Ind. 422. 

Iowa.—Hoover v. Haergard, 260 H.W. 
640, 219 Iowa 1282. 

ICo.—^Liles V. Associated Transports, 
220 S.W.2d 86, 859 M(k 87—Jones 
V. Central States Oil Co., 164 S.W. 
2d 914, 850 Mo. 91—Brinkley v. 
United Biscuit Co. of America, 164 
S.W.2d 826, 849 Mo. 1227—RUey v. 
Young, App., 218 S.W.2d 805—Jones 
V. Central States Oil Co., App., 170 
S.W.2d 158-Knudsen v. Kansas 
dty Public Service Co., App., 141 
S.W.2d 262. 

64 C.J. p 761 note 97. 

22. Ill.—O’Neal v. CaiEarello, 26 N. 
E.2d 684, 308 IlLApp. 674. 

Mo.—Knox V. Weathers, 257 S.W.2d 
912, 868 Mo. 1167—^Dennis v. Greek, 
App., 211 S.W.2d 69—Pries v. Ber- 
berlch, App., 177 S.W.2d 640. 

23. Cal.—Fowler v. Allen, 121 P.2d 
41, 49 Cal.App.2d 214. 

24. Or.—Sherrard v. Werllne, 91 P. 
2d 844, 162 Or. 186—^Bracht v. Pal¬ 
ace liaundry Co., 66 P.2d 1089, 166 
Or. 161. 

64 C.J. p 751 note 99. 

26. Mo.—Wilis v. Belger, 212 S.W.2d 
736, 86(7 Mo..1177. 

Ohio.—Cousineau v. Industrial Com¬ 
mission, APP., 99 N,EL2d 328. 

Or.—Greenhaw v. Paciflc-Atlantlc S. 
S. Co., 224 P.2d 918, 190 Or. 182— 
Pickett V. Gray, McLean & Percy, 
81 P.2d 652, 147 Or. 880. 

64 C.J. p 743 note 84, p 761 note 1. 

26. Mo.—^Fourcade v. Kansas City, 
118 S.W.2d 1, 342 Mo. 847—Clancy 
V. City of Joplin, App., 181 S.W. 
120 . 

64 CJ. P 751 note 2. 

27. Mo.—Gunter v. Whitener, App., 
76 S.W.24 688. 

64 C.J. p 751 note 8. 

28. U.S:—Compagnie Generale 
TransatlantiQue v. Tawes, C.C.A. 
Canal Zone, 111 F.2d 92,'certiorari 
denied .61 S.Ct 46, 311 U.S. 678, 86 
L.Bd. 487.' 

Ga.—Georgia Power. Co. v. Whitlock, 
174 S.BS. i‘62, 48 Ga.App. 809. 

Ky.—Seal V. Fitch, 188 S.W.2d 688, 
298 Kyi 680. 

Minn.—Hector Const Co. v. Butler, 
260.q^.W, .496, 194 Minn. 310. 

2i{lss.—Palmer v. MassengUl, 68 So.2d 
918, 214 Mias. 879. 

Mow— Ross' V. ^^endergast, 182 S.W.2d 


807, 868 Mo. 800—Arts v. Bannan, 
App., 71 S.W.2d 796. 

Tex.—^Barly & Clement Grain Co. v. 
City of Waco, CivA.pp., 187 S.W. 
431—Freeman v. J. B. Waters & 
Bro., Civ.App., 186 S.W. &4. 

64 C.J. p 751 notes 4-6. 

22. Ga.—Houston v. Horton, 48 S.B. 
2d 90, 202 Ga. 807—Cox v. Moore, 
88 S.R 116, 142 Ga. 487. 

30u Ga.—Ash T. Higgins, 58 S.S]w2d 
464, 81 Ga.App. 137. 

31. Ind.—Hamling ir. HUdebrandt, 
81 N.m2d 608, 119 IndA.pp. 22. 

32. Ga.—^Bank of Waynesboro v. El¬ 
lison, 134 S.E. 761, 162 Ga. 657. 

Iowa.—Smith v. Middle States Utili¬ 
ties Co. of Delaware, 276 N.W. 158, 
224 Iowa 161. 

N.T.—^Bngelsberg v. Drucker, 92 N. 
T.S.2d 690, 276 APP.I>iv. 772. 

33. Ga.—Albany Federal Sav. & 
Xjoan Ass’n v. Henderson, 86 S.E.2d 
380, 200 Ga. 79—C G. Aycock Real¬ 
ty Co. V. Burrowes, 69 S.B.2d 406, 
81 GaApp. 560. 

Ky.—Roberts v. 'White, 99 S.W.2d 
447, 266 Ky. 483. 

Mo.—Carver v. Missouri-Kansas-Tex- 
as R Co., 245 S.W.2d 96, 862 Mo. 
897—^Liles v. Associated Trans¬ 
ports, 220 S.W.2d 86, 369 Mo. 87— 
Wilson V. Terminal R. Ass’n of St. 
Louis, App., 121 S.W.2d 282. 

Tex.—Johnson v. Smither, CivA.pp., 
116 S.W.2d 812, error dismissed. 

64 C.J. p 761 notes 10,11. 

34. U.S.—Loew’s, Ina v. Cole, C.A 
CaL, 185 F.2d 641, certiorari denied 
Cole V. Loew's, Inc., 71 S.Ct 670, 
840 U.S. 964, 96 LwEd. 688. 

Ga.—Cochran v. Kendall, 80 S.E.2d 
273, 210 Ga. 886—Kendrick v. 

Blackwell, 5 S.E.2d 633, 189 Ga. 
225. 

Iowa.—Chismore v. Marlon Sav. 

Bank, 268 N.W. 187, 221 Iowa 1266. 
Ky.—^Big Sandy Realty Co. v. Stan- 
sifer Motor Co., 268 S.W.2d 601— 
Stephens vi Broyles, 226 S.'W.2d 
319, 311 Ky. 71.7. 

Mass.—Taub v. U. S. Trust Co., 21 N. 

E.2d 948, 808 Mass. 839. 

Mo.—^Moore v. Mansfield, App., 61 S. 
W.2d 416. 

’Okl.—Smith V. Price,' 246 P.2d 859, 
206 Oltl. 659—Reinhart & Donovan 
Co. V. ‘ Williamson, 181 P.2d 766, 
' 191 Okl. 639—Osenbaugh v. Virgin 
& Morse Lumber Co., 46 P.2d 952, 
178 Okl. 110—Smith v. Texas Pipe 
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Line Cb. of Oklahoma, 41 P.2d 841, 
171 Okl. 678. 

S.C.—Oswald V. Lawton, 196 S.E. 586, 
187 S.C. 42. 

64 C.J. p 748 note 89, p 752 note 12. 
3S. Ky.—Henry Porter & Cp. v. 

Lacy, 105 S.W.2d 818, 268 KY. 666.. 
N.T.—Globe Crayon Co. v. Manu¬ 
facturers Chemical Co., 81 N.T.S.2d 
691, 268 App.Div. 181. 

OkL—Van Antwerp v. Tuller, 214 P. 
2d 287, 202 Okl. 866—Magnolia Pe¬ 
troleum Co. V. Galloway, 88 P.2d 
174, 183 Okl. 432. 

S.C.—SouUos V. Mills Novelty C6., 
17 S.E.2d 869, 198 S.C. 866. 

64 C.J. p 743 note 90, p 752 note IS-. 
33, Ga.—Patrick v. Holliday, 36 S. 

E.2d 769, 200 Ga. 259. 

64 C.J. p 748 note 91, p 762 note* 14. 

37. Cal.—Schumann v. KarreT, 192 
P. 849, 184 Cal. 60. 

Tex.—Turner v. Robertson, ClvAppw,. 

224 S.W. 262. 

64 C. J. p 762 note 16. 

88, Mo.—Shell ▼. Conrad, App., 163 
S.W.2d 884—Wolf V. WuelUng, 180 
S.W.2d 671, 233 Mo.App. 1144. 
Mont—^Miles City Bank v. Askin; 179 
P.2d 760, 119 Mont 681, 171 A.L.R.' 
790. 

N.C.—National Bank of Burlington v.’ 
Marshbum, 9 S.E.2d 872, 217 N.C. 
688 . 

64 aj. p 748 note 98, p 762 note 16—8 
C.J. p 1074 note 9. 

39. HL—Kristy v. Eagle Indem. Co., 
82 N.BI.2d 77, 835 IU.Ai)p. 667— 
Rebenstorf v. Metropolitan Life 
Ins. Cow, 19 N.E.2d 420, 299 niApp. 
71. 

Ind.—Equitable Life Ins. Soc. of U. 
S. V. KeUemen, 69 N.E.2d 244,' 224 
Ind. 626—Metropolitan Life- Ins. 
Co. V. Becraft, 12 N.E.2d 962, .213 
Ind. 878, 115 AL.R. 98. 

Mo.—-Wiener v. Mutual Life Ins. Co. 
of New York, App., 170 S.W.2d 174, 
transferred, see, 179 S.W.2d 89, 352 
Mo. 673—^Bvans v. Great Northern 
: Life Ins. Co., 167 S.W.2d 118, 287 
Mo. App. 317—^Blue v. Supreme 
I Camp of Am. Woodmen, App., 185 
’ S.W.2d 878—Bennett v. National 
Union fire Ins. Co., 80 S.W.2d 914, 
280 Mo.App. 989. 

;S.C.—Llnfors v. Unity Life Ins, Co., 
! 1 S.B.2d 781, 189 S.Cv 627. 
Tex.-rHSouthland Life Ins. Co.-v. Nor¬ 
wood, Civ.App., 76 S.W.2d 166, er¬ 
ror dismissed. 
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for compensation by attorneys,^® brokers,and em¬ 
ployees generally actions by or against common 
carriers of goods actions to enforce liens 
actions for personal injuries generally;^® actions 
for injuries caused by carriers to their passengers 
actions for injuries caused by railroads to em¬ 
ployees,*^ trespassers, *8 motorists,*^ and pedes¬ 


trians actions for injuries caused by street 
railroads to motorists^i and pedestrians actions 
for injuries caused by automobiles to motorists, 
guests,5* children,55 and pedestrians actions for 
injuries caused by employers generally to their em- 
ployees,57 or by municipalities to travelers on 


Va.—Provident Relief Ass*n v. Butts, 
163 S.R. SS. 

64 aj. p 752 notes 17-20« 

40u BCo.—Grlffltli v. Walesby, ApPm 
31 S.W.2d 282, 

41. CSal.—Cutler v. Bowen, 61 P.2d 
164, 10 CcLLApp.Sd 81, 

N.Y.—WalsU V. Braden, 300 N.T.S. 
614, 252 App.Div. 621. 

Ohio.--Crisafl v. Kowalski, App., 117 
N.E.2d 465. 

64 C.J. p 743 note 95, p 752 note 21. 

40. Mo.—C. H. Robinson Co. v. Fris- 
sell, App., 182 S.W.2d 1049. 

64 C.J. p 743 note 96, p 762 note 23. 

43. Ark.—^Missouri Pac. R. Co. v. 
Fine, 34 S.W.2d 766, 183 Ark. 13. 

Tez.—St. liouls Southwestern Ry. Co. 
of Texas v. Lewellen Bros., Civ. 
App.. 116 S.W. 116; 

64 C.J. p 763 note 26. 

•44. GkL—Blackwelder v. Moody, 180 
as. 367, 84 GaApp. 493. 

34 C.J. p 753 note 28. 

46. Cal.—liuthringer v. Moore, 190 
P.2d 1, 31 Cal.2d 489—Hanson v. 
Reedley Joint Union High School 
Dish, 111 P.2d 415, 43 Oal.App.2d 
643. 

Colo.—-W. T. Grant Co. v. Casady, 
188 P.2d 881, 117 Colo. 406. 

Conn.—Cackowskl v. Jack A. BEalprin, 
Inc., 42 A.2d 888, 182 Conn. 67. 

Qa.—^Ludwig v. J. J. Newberry Co., 
52 S.R.2d 485, 78 Ga.Appw 871. 

XIL—Jackson v. Hursey, 118 NJ512d 
848, 1 IlLApp.2d 598—^Dickinson v. 
Rockford Van Orman Hotel Co., 63 
N.SL2d 257, 326 IlLApp. 686—Wm. 
Wrlgley, Jr., Oo. v. Standard Roof¬ 
ing Co., 59 N.H.2d 610, 826 HLApp. 
210 . 

Ind.—Nepsha v. Wozniak, 92 N.E.2d 
784, 120 Ind.App. 862—Public Serv¬ 
ice Co. of Ind. V. De Ark, 92 N.B.2d 
728, 120 lnd.App. 353. 

Mo.—‘Barber v. Kellogg, 128 S.W.2d 
100—Brewer v. SUversteln, 64 S.W. 
2d 289. 

N.J.—Blessing v. Gtoodman, 45 A.2d 
588, 188 N.J.Liaw 608. 

N.T.—Mustacchlo ▼. Brookl 3 rn Trust 
Co., 87 N.T.S.2d 346, 266 App.Dlv. 1. 

N.C.—Evans v. RUloli:, 17 SJB2.2d 125, 
220 N.a 258. 

Ohio.—Hartman v. Wooley, App., 115 
N.B.2d 714—^Helton v. Nor^em 
Amusement Co., 24 N.H2d 713, 62 
Ohio App. 470. 

OkL—Overstreet v. Bush, 256 P.2d 
416, 208 OkL 865. 

B.I.—Kane v. Burrlllvllle Racing 
Ass'n, 64 A.2d 401, 73 RL 264. 


Wash.—Kellerher v. Porter, 189 P.2d 
223, 29 Wash.2d 650. 

64 C. J. p 754 note 48. 

46. Fla.—^Tampa Transit liines v. 
Cordln, 62 So.2d 10. 

Ga.—Johnson v. Roberson, 77 S.E.2d 
232, 88 Ga.App. 548. 

Ill.—Winters v. Gray Line Sight See¬ 
ing Co. of Chicago, 42 N.m2d 125, 
315 IlLApp. 132. 

Ohio.—Doering v. City of Cleveland, 
App., 114 N.B.2d 278. 

64 C.J. p 748 notes 99, 6, p 753 notes 
29, 36. 

47. Mo.—^McCurry v. Thompson, 181 
S.W.2d 629, 852 Mo. 1199. 

Neb.—^Bllls V. Union Pac. R. Co., 27 
N.W.2d 921, 148 Neb. 616. 

64 C.J. p 743 note 1, p 758 note 80. 

48. Ga.—Southern Ry. Co. v. Wiley, 
71 S.R 11, 9 Ga.App. 249. 

Mo.—Degonia v. St. Louis, I. M. A S. 
Ry. Co., 128 S.W. 807, 224 Mo. 564. 

49. G^a.—Southern Ry. Co. v. Flor¬ 
ence, 67 S.B.2d 856, 81 Ga.App. 1. 

HI.—Bossert v. Wahash R. Co., 87 N. 
B.2d 859, 383 ULApp. 488. 

Mo.—Rucker v. Alton R. Co., 123 S.W. 
2d 24, 843 Mo. 929. 

Ohio.—^Huntsman v. Chesapeake & O. 
B. Co., 80 N.B.2d 645, 82 Ohio App. 
65. 

64 C.J, p 743 note 3, p 753 note 32. 

50. Fla.—Atlantic Coast Line R. Co. 
V. WaUace, 54 So. 893, 61 Fla. 98. 

m.—Hamman v. Illinois Cent. R. Co., 
188 HLApp. 414. 

64 C.J. p 763 note 85. 

51. Ind.—Terre Haute, L & E. Trac¬ 
tion Co. V. Snisbury, 128 N.E. 810, 
74 IndJlpp. 167. 

64 C.J. p 753 note 87. 

58. Minn.—Wright v. Minneapolis 
St Ry. Ca, 23 N.W.2d 347, 222 
Minn. 105. 

64 C.J. p 743 note 7, p 758 note 38. 

53. Ariz.—Sisters of St Joseph in 
Arizona v. Edwards, 44 P.2d 155, 45 
Ariz. 407. 

CaL-^mlth v. Hale, 89 P.2d 445, 3 
CalALpp.2d 277. 

Ga.—Jackson v. Matlock, 74 S.E.2d 
667, 87 GaJtpp. 598. 

Zll.—Edwards v. Ely, 47 N.B.2d 844, 
817 HLApp. 599. 

Iowa.—KeUer v. Dodds, 277 N.W. 467, 
224 Iowa 985. 

Ky.—Btorry Holder Motor Co. v. Bar 
vidson, 248 S.W.2d 936—National 
Linen Supply Co. v. Snowden, 166 
S.W.2d 186, 238 Ky. 874. 
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Mich.—Garvit v. Krebs, 61 N.W.2d 68, 
888 Mich. 256. 

Mo.—Swain v. Anders, 163 S.W. 2d 
1045, 849 Mo. 968-^Bowman v. 
Moore, 167 S.W.2d 676, 287 MoJlpp. 
1168—Stewart v. Wenger, App., 126 
S.W.2d 537—Bach v. Ludwig, App., 
109 S.W.2d 724. 

N.J.—^Hodgson V. PohL 89 A.2d 24, 
9 N.J. 488. 

N.C.—Ewing V. Kates, 146 S.B. 678, 
196 N.C. 864. 

Ohio.—Brush v. Eastern Motor Dis¬ 
patch, App., 104 N.H2d 700—Bush 

V. Harvey Transfer Cow, App., 67 
N.E.2d 58, affirmed in part and re¬ 
versed in part 67 NJB3.2d 851, 146 
Ohio St 667. 

Or.—^D1 Nucci V. Hager, 200 P.2d 880, 
184 Or. 555. 

Utah.—Morrison v. Perry, 140 P.2d 
772, 104 Utah 161. 

Va.—Frazier v. Conner, 61 SJD.2d 880, 
191 Va. 481. 

64 C.J. p 768 note 89. 

54b Idaho.—Foherg v. Harrison, 225 
P.2d 69, 71 Idaho IL 
HL—Walsh V. Moore, 244 IlLApp. 458. 
Iowa.—McKlveen v. To.wnley, 299 N. 

W. 25, 280 Iowa 688. 

Mo.—^Prague v, Eddy, 214 S.W.2d 621, 
858 Mo. 827—^Elaley v. BCuntley, 63 
' S.W.2d 21, 833 Mo. 771—Myers v. 

Hauser, App., 61 S.W.2d 214. 

Or.—Whiting v. Andrus, 144 P.2d 501, 
178 Or. 138. 

64 C.J. p 758 note 40. 

55. Ga.— Rigga v. Watson, 47 S.E. 
2d 900, 77 Ga.App. 62. 

Ky.—^Thomas v. Boklage, 170 S.W.2d 
348, 298 Ky. 804. 

Ohild gLeddinginstrMt 
Mo.—Anderson v. Prugh, 264 S.W.2d 
858. 

56. lU.—Padilla v. Walker, 91 N.E. 
2d 168, 840 HLApp. 222. 

Mo.—Hicks V. De Luxe Cab Ob., App., 
189 S.W.2d 152. 

N.C.—Farrow v. White, 198 S.E. 886, 
212 N.C. 876. 

Wash.—Cleasby v. Taylor, 28 P.2d 
79-5, 176 Wash. 251. 

64 C.J. p 748 note 10, p 758 note 42. 

57. Colo.—Cohen v. SchaetzeL 103 
P.2d 1060, 106 Colo. 266. 

Mo.—Carlisle v. Tilghmon, 159 S.W. 
2d 663. 

N.H—Hardiman v. Walsh Bros., 79 
A.2d 19, 96 N.H. 456. 

Wash.—^Hutchings v. Department of 
Labor and Industries, 167 P.2d 444, 
24 Wash.2d 711. 

64 C.J. p 748 note 11, p 753 note 48. 
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streets;®8 actions for assault,^ conspiracy,®® libel statute,®® title to land,®® fraud,^® support of fam- 

and slander,®! maKcious prosecution,®® trespass,®® ily,^^ and elements, amount, and proof of dam- 

and waste ;®^ and actions relating to property and agesJ® 

for injuries thereto.es Further, instructions have instructions requested held not applicable to case 
been held erroneous in actions involving particular and properly refused. Instructions requested and 

issues, such as issues with respect to the execution held properly refused as not being applicable to 

or cancellation of a deed,®® contest of a will,®*^ dis- the case or confined to the issues are found in ac- 

missal letter by employer to employee required by tions on contracts;*^® actions for compensation by 


68. Mo.—^Mengrel v. City of St. liouis, 
111 S.W.2<1 6. 841 Mo. 994. 

Ohio.—Kremer v. dty of Uhrichs- 
vllle, 35 N.E1.2d 973» 67 Ohio App. 
61. 

59. Mich.—^Totten v. Totten, 138 N. 
W. 267. 172 Mich. 666. 

64 C.J. p 744 note 12. 

60. U.S.—^McCann v. New York 
Stock Exchangre, C.C.A.N.T., 107 
F.2d 908, certiorari denied 60 S.Ct 
807. 309 U.S. 684, 84 L.Bd. 1027, 
rehearing denied 60 S.Ct 974. 310 

U. S. 656, 84 Li.Bd. 1420. 

61. U.S.—Crowell-Collier Pub. Co. v. 
Caldwell, C.A.Fla., 170 F.2d 941. 

Ark.—Dunagan y. Upham, 214 S.W.2d 
786, 214 Ark. 66. 

64 C.J. p 744 note 13, p 764 note 47. 

68. Ky.—Cumberland State Bank v. 

Ison, 291 S.W. 405, 218 Ky. 412. 
Mo.—Campbell v. Myers, 287 S.W. 
842. 221 Mo.App. 868. 

63. U.S.—Shell Petroleum Corpora¬ 
tion V. Scully, O.C.A.Ija., 71 F.2d 
772. 

Wash.—^Buyken ▼. Lewis Const. Co., 
99 P. 1007, 61 Wash. 627. 

64. Va.—Blayanaugh v. Donovan, 41 
S.B.2d 489, 186 Va. 86. 

65. Ark.—Shelton v. Gaston, 264 S. 
W.2d 679, 222 Ark. 688—Garland 
Levee Diet. v. Hutt 183 S.W.2d 
296, 207 Ark. 784. 

Ga.—^Daniels v. Cagle, 181 S.B. 178, 
180 Ga. 853—^Young v. Cedartown 
Block & Concrete Co., 79 S.E.2d 
828, 89 GaAtPp. 509—Burel v. 

Dempsey, 78 S.E.2d 68, 88 Oa.App. 
864—Savannah & Atlanta By. Co. 

V. De Busk, 28 S.E.2d 529, 68 Gto. 
App. 529—^Ingram & Le Grand 
Lumber Co. v. McAllister, 7 S.E.2d 
784, 62 GaA^pp. 50. 

Iowa.—^Mead, Bayes & Mead v. Palm¬ 
er, 292 N.W. 821, 228 Iowa 622. 
Mo.—^Bussell V. Empire Storage & 
Ice Co., 59 S.W.2d 1061, 332 Mo. 
707—Cordray v. Peters, 166 S.W. 
2d 798, 237 Mo.App. 263. 

Ohio.—^Tarian v. City of Alliance, 82 
N.E.2d 578, 66 Ohio App. 428. 
Okl.—Pfrimmer v. Johnson, 164 P.2d 
766, 195 Okl. 83. 

S.D.—^Federal Land Bank of Omaha 
V. Matson, 6 N.W.2d 314, 68 S.D. 
638. 

Tex.—Jasper County Lumber Co. v. 


Smith, Clv.App., 116 S.W.2d 1191, 
error dismissed. 

64 C.J. p 744 notes 16-18, p 764 notes 
49-51. 

66. Ga.—McClellan v. McClellan, 68 
S.Eu 1025, 135 Ga. 95. 

64 C.J. p 754 note 53. 

67- Ga—Moreland v. Word, 74 S.E. 
2d 82, 209 Ga 468. 

W.Va—^Bbert v. Elbert, 200 S.B. 881, 
120 W.Va 722. 

64 C.J. p 754 note 52. 

68. Mo.—^Bourne v. Pratt & Whitney 
Aircraft Corp. of Mo., App., 207 S. 
W.2d 683. 

69. Tex.—^Irvin v. Johnson, 120 S.W. 
1085, 56 Tex.Civ.App. 492. 

64 C.J. p 754 note 57. 

70- Pa—Addleman v. Manufactur¬ 
ers* Light & Heat Co., 89 A. 674, 
242 Pa 687. 

Tex.—^Biard & Scales ▼. Tyler Build¬ 
ing & Loan Ass'n, Clv.App., 147 
S.W. 1168. 

64 C.J. p 764 note 60. 

71. Ga—^Lovett v. Allen, 129 SJQ. 
897, 84 GaApp. 885. 

72. U.S.—Sinclair Beflning Co. v. 
Thompkins, C.CA.Mlss., 117 F.2d 
696. 

Ga—^Atlantic Coast Line B. Cb. v. 
Green, 67 S.E.2d 184, 84 G^App. 
674—^Parker v. Ford, 29 S.E.2d 184, 
70 Ga.App. 714—Atlantic Coca-Cola 
Bottling Co. V. Deal, 17 S.E.2d 592, 
66 GaApp. 211. 

HL—McGrath v. FLuech, 71 N.E.2d 
668, 830 IlLApp. 462—Reilly Tar & 
Chemical Corp. v. Lewis, 61 N.B. 
2d 297, 326 IUA.pp. 117. 

Ind.—Dimmick v. Follls, 111 NJB12d 
486, 128 Ind. 701—Conder v. Bow- 
ley, 84 N.E.2d 162, 109 lndA.pp. 
268. 

Ky,—Schriewer t. Schworer, 178 S. 
W,2d 698, 296 Ky. 749—Cincinnati, 
N. O. & T. P. By. Co. V. Dority, 166 
S.W.2d 996, 292 Ky. 461—City of 
Paris V. Carr, 114 S.W.2d 474, 272 
Ky. 878—Cincinnati, N. O. & T. P. 
By. Co. V. Duvall, 92 S.W.2d 363, 
268 Ky. 387. 

Minn.—Hatch v. Kulick, 1 N.W. 2d 
859, 211 Minn. 809. 

Miss.—Simonton v. Moore, 88 So. 2d 
94, 204 Miss. 760. 

Mo.—Harrington v. National Outdoor 
Advertising Co., 196 S.W.2d 786, 
855 Mo. 524—Gower v. Trumbo, 181 
S.W.2d 658—Koebel v. Tieman COal 
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& Material Co., 85 S.W.2d 619, 887 
Mo. 561—^Long v. Freeman, 69 S.W. 
2d 978, 228 Mo.App. .1002. 

Okl.—Demner v. Chandler, 236 P.2d 
608, 205 OkL 186—Smith-Horton 
Drilling Co. v. Brooks, 182 P.2d 
499, 199 Okl. 68. 

Tex.—Singer Sewing Mach. Co, v. 
Mendoza, Clv.App., 62 S.W.2d 656, 
modified Mendoza v. Singer Sewing 
Mach. Co., 84 S.W.2d 715, 125 Tex. 
639. 

Va.—Babbitt V. MUler, 64 S.B.2d 718, 
192 Va. 872—Gallop v. Sharp, 19 
S.E.2d 84, 179 Va. 885. 

Wash.—^Trudeau v. Snohomish Auto 
Freight Co., 96 P.2d 599. 1 Wash.2d 
574. 

64 C.J. p 744 notes 23-25, p 754 notes 
62, 63. 

Apportionment of damages 
Miss.—^Avent v. Tucker, 194 So. 696, 
188 Miss. 207. 

78. Ala.—National Surety Co. v, 
Boone, 151 So. 447, 227 Ala. 599. 
Ark.—Shibley v. White, 104 S.W.2d 
461, 193 Ark. 1048. 

Conn.—^Urslni v. Goldman, 173 A. 
789. 118 Conn. 554. 

Ga.—Carter v. Autry, 6 S.E.2d 183, 
61 GaA.pp. 804. 

Idaho.—^Pierson v. Pierson, 115 P.2d 
742, 68 Idaho 1. 

HL—In re Burke's Estate, 26 N.E.2d 
99, 308 IlLApp. 235. 

Ky.—Hofgesang v. Crawford, 236 S. 

W.2d 968, 314 Ky. 756. 

Mass.—Geary v. Blomerth, 84 N.EL2d 
922, 309 Mass. 91. 

Mich.-White v. Grismore, 53 N.W.2d 
499, 833 Mich, 568—Clifton v. Vil¬ 
lage of Constantine, 293 N.W. 658, 
294 Mich. 804. 

Mo.—J. W. Tipton Cotton Co. v. Clay¬ 
ton, 99 S.W.2d 549, 231 Mo.App. 
247. 

N. J.—Laurino Co. v, Daly Bldg. Corp., 
91 A.2d 492, 21 N.J.Super. 556— 
218-220 Maricet St. Corp. v. Krich- 
Badisco, Inc., 11 A.2d 109, 124 N. 
J.Law 802—Gimbel v. Laird & Co., 
194 A. 616, 119 N.XLaw 170. 

N.M.—Kirkpatrick v. McMillan, 157 
P.2d 772, 49 N.M. 100. 

N.D.—Marshall v. Hocking, 249 N.W. 
Ill, 68 N.D. 546. 

Ohio.—Stupp V. Lear, App., 42 N.E.2d 
681. 

B.I.—Gallagher v. Hkrlow, 14 A.2d: 
663, 65 B.L 267. 

Tenn.—Watson v. Wells, 108 S.W.2d. 
30, 20 Tenn.App. 611. 
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attorneys, brokers, *^5 and employees generallyment;8« and actions relating to property and in¬ 
actions by and against banks,common carriers of juries thereto.^^ 
goods,and telegraph companies actions for 

assault,so conspiracy,si libel and slander,S2 malicious Also, requested instructions have been held prop- 
prosecution,S3 malpractice,®^ trespass,S5 and eject- erly refused in actions for personal injuries,®^ such 


Wis.—Maddson Ttust Oo. v. Helleck- 
B<m, 267 N-.W. £91, 216 Wls. 448. 96 
AJUTL 992. 

64 C.J. p 764 note 64. 

PavticnZar contracts 

(1) Insurance. 

TT.S.—Hunde v. Manufacturers CSels. 
Ins. Co., CJLOonn.. 178 r.2d 130— 
Maryland Casualty Co. v. Cook- 
0*Brien Odnst. Co., C.C.A.MO., 69 
F.2d 462, certiorari denied 65 S.Ct. 
81, 293 U.S. 569, 79 L.Ed. 668. 
Ala.—Inter-Ocean Cas. Co. v. Ander¬ 
son, 17 So.2d 766, 246 Ala. 634. 

G€l—A merican Nat. Ins. Co. r. Nel¬ 
son. 26 S.B.2d 203, 69 GaA.pp. 687. 
ira.n.. .- JM' ' n g flnieh. V. Grand Camiolian 
Slovenian CathoUc Union of U. S., 
119 P.2d 504, 164 Kan. 687, 188 
A.Ii.R. 818. 

Md.—Travelers Ins. Co. v. Berlin, 45 

A. 2d 90, 185 Md. 404. 

Mo.—Fair Mercantile Co. v. St. Paul 
Fire & Marine Ins. Co., 176 S.W.2d 
930, 287 MoApp. 511—Petrovic v. 
Standard Fire Ins. Co. of Hartford, 
Conn.. 167 S.W.2d 412, 237 Mo.App. 
290—-WlUiams v. .^tna Life Ins. 
Co. of Hartford, Conn., App., 164 S. 
’W.2d 426—De Valpine v. New York 
Life Ins. Co.. App., 131 S.W.2d 349 
—Key v. Cosmopolitan Life, Health 
& Accident Ins. Co., App., 102 S.W. 
2d 797. 

Or.—Stuart v. Occidental Life Ins. 

Co., 68 P.2d 1087, 166 Or. 622. 
S.C.—Aiken Petroleum Co. v. Nation¬ 
al Petroleum Underwriters of 
Western Millers Mut. Fire Ins. Co. 
of Kansas City, Mo., 86 S.E.2d 380, 
207 S.C. 286—Strawhorn v. Stand¬ 
ard Mut. Life Ass’n, 12 S.E.2d 4, 
196 S.C. 448. 

Utah.—^Ralston v. Metropolitan Life 
Ins. Co., 62 P.2d 1119, 90 Utah 496. 
64 C.J. p 744 note 29-p 766 notes 69- 

73. 

(2) Leases. 

Kan.—Steinman v. John Hall Tailor¬ 
ing: Co., 163 P. 452, 99 Kan. 699. 
Mass.—^Maionica v. Piscopo, 104 N. 

E. $39, 217 Mass. 824. 

64 C.J. p 756 note 67. 

(8) Notes. 

Ala— White v. Sowell, 163 So. 60^, 
231 Ala 80. 

Ga—Croxton v. Barrow, 194 S.E. 24, 
67 GaApp. 1. 

Mass.—^Meldon v. Oruhliauskas, 66 N. 

B. 2d 874, 317 Mass. 70—First Nat. 
Bank of Boston v. Mathey, 31 N.E. 
2d 25, 308 Mass. 108. 

64 C.J. p 744 note 28, p 766 note 68— 
8 C.X p 1074 note 9, p 1081 note 
92. 


(4) Sales. 

U.S.—Black, Sivalls & Bryson v. 
Shondell, C.A.Mo., 174 F.2d 587— 
Valley Shoe Corp. v. Stout, C.C.A. 
Mo., 98 F.2d 614. 

Ga—^Pearson v. George, 77 S.E.2d 
1, 209 Ga ns. 

Ind.—Confection Cabinet Corp. v. 
Dinger, 79 N.E.2d 418, 118 IndLApp. 
319. 

Okl.—First Nat. Bank v. Goad, 102 
P.2d 869, 187 Okl. 317. 

Or.—Ritchey v. Tubandt, 247 P. 1081, 
119 Or. 69. 

Tenn.—Tallent v. Fox, 141 S.W.2d 
486, 24 Tenn.App. 96. 

Va—Turpin v. Branaman, 68 S.B.2d 
63, 190 Va 818. 

64 C.J. p 764 note 66, p 756 note 66. 

74. Okl.—Hearn v. Blakeney & Am- 
brister, 293 P. 225, 146 Okl. 122. 

64 C.J. p 765 note 74. 

75. Fla—Knowles v. Henderson, 22 
So.2d 884, 156 Fla 81. 

Md.—Piper V. Wells, 2 A.2d 28, 176 
Md. 326. I 

64 a J. p 744 note 31, p 766 note 76. 

76. Ala—Hosey v. Meadows, 194 So. 
861, 29 AlaApp. 244. 

Mich.'—Geistert v. Scheffler, 26 N.W. 

2d 241, 316 Mich. 326. 

64 C.J. p 744 note 32, p 755 note 76. 

77. Ark.—^Lee County Nat, Bank v. 
Hughes, 265 S.W. 60, 165 Ark. 493. 

64 C,J. p 756 note 77. 

78. Ga—^Atlantic Coast Line R. Co. 

V. Sperry Flour Co„ 11 S.B.2d 809, 
68 GaApp. 611. 

64 C.J. p 744 note 34, p 756 note 78. 

79. S.D,—Snee v. Clefiir Lake Tele¬ 
phone Co,, 123 N.W. 729, 24 S.D. 
361. 

89. Mass.—Stager v. G. B. Lothrop 
Theatres Co., 197 N.E. 86, 291 Mass. 
464. I 

Wash.—^Hall v. Lawton, 217 P.2d 796, 
36 Wash.2d 317. 

64 C.J. p 744 note 43, p 756 note 94. 
81. Mina—Wolf son v. Northern 
States Management Co., 299 N.W. 
676, 210 Minn. 504. 

Mo.—Harrington v. National Outdoor 
Advertising Co., 196 S.W.2d 786, 355 
Mo. 624. 

88. Ga—^Ingram v. Kendrick, 172 S. 

B. 815, 48 GaApp. 278. 

Mass.—^Runels v. Lowell Sun Co., 62 
N.E.2d 121, 318 Mass. 466. 

Mo.—^McDonald v. R. L. Polk & Co., 
142 S.W.2d 635, 34'6 Mo. 615. 

64 C.J. p 766 note 95. 

88. Cal.—^Brock v. Southern Pac. Co., 
195 P.2d 66, 86 Cal.App.2d 182. 

84. Ga—^Mims v. Ragland, 2 S.B.2d 
174, 69 GaApp. 708. | 
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Neb.—^In re Johnson's Estate, 16 
N.W.2d 604, 146 Neb. 833. 

64 C.J. p 744 note 44, p 75'6 note 96. 

85. Ala-^. T. Webb & Bros. v. 
Story, 64 So. 163, 184 Ala 683. 

Mass.—^Holmes v. Sullivan, 184 N.E. 

821, 241 Mass. 195. 

64 C.J. p 756 note 97. 

86. K an.—Craig v. Paulk, 176 P.2d 
529, 162 Kan. 280. 

Ky.—Waddle v. Williams, 170 S.W. 
2d 886, 294 Ky. 66. 

Okl.—Dyal v. Norton, 160 P. 708, 47 
Okl. 794. 

R.L—Lianos v. Andreuccl, 48 A2d 
343, 72 R.I. 123. 

87. Ala—Williams v. Roche Under¬ 
taking Co., 49 So.2d 902, 255 Ala 
56. 

Ill.—^Maezes v. City of Chicago, 46 
N.B.2d 621, 316 Ill.App. 464. 

Iowa—^Miller v. Economy Hog & Cat¬ 
tle Powder Co., 293 N.W. 4, 228 
Iowa 626—Cutler v. State, 278 N. 

W. 827, 224 Iowa 686. 

Mo.—State ex reL State Highway 
Commission v. Bsselman, App., 179 
S.W.2d 749. 

Mont.—Seaton Ranch Co. v. Montana 
Vegetable Oil & Feed Co., 252 P. 
2d 1040, 126 Mont 416. 

Neb.—Shlman Bros. & Co. v. Ne¬ 
braska Nat Hotel Co., 18 N.W.2d 
661, 146 Neb. 47—^Lang^on v. Loup 
River Public Power Dlst, 8 N.W. 
2d 201, 142 Neb. 859. 

N.M.—^Federal Land Bank of Wichita 
V. Beck, 121 P.2d 147, 46 N.M. 87. 
Ohio.—St Paul Fire & Marine Ins. 
Oo. V. Baltimore & O. R. Co., 196 
N.B. 861, 129 Ohio St 401—Cleve¬ 
land Metropolitan Housing Author¬ 
ity V. SacherolC, App., 40 N.E.2d 
951. 

Okl.—Oklahoma City v. Collins-Dietz- 
Morris Co., 79 P.2d 791, 183 Okl. 
264. 

Wash.—Vltallch v. Port of Seattle, 
146 P.2d 819, 20 Wash.2d 182. 

Vt—Wilson V. Dyer, 76 A2d 677, 116 
Vt 342. 

W.Va.—Chesapeake & O. R. Co. v. 
Johnson, 60 S.E.2d 203, 134 W.Va. 
619. 

64 C.J. p 744 notes 47, 48, p 756 notes 
98-1. 

88. U.S.—Snohomish County v. 
Great Northern Ry. Co., C.C.A 
Wash., 130 F.2d 996. 

Cal.—^EEarper v. Vallejo Housing Au¬ 
thority, 232 P.2d 262, 104 Cal.Ap.p. 
2d 621—Peterson v. General Geo¬ 
physical Co., App., 186 P.2d 66— 
Brlsbin v. Wise Co., 44 P.2d 622, 6 
Cal.App.2d 44L 
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as in actions against carriers for injuries sustained 
by passengers,actions to recover damages for 
injuries by railroads to employees,^® invitees,and 
at railroad crossings to motorists actions to re¬ 
cover damages for injuries by street railroad cars 
to drivers of horse-drawn vehicles®® and motor¬ 


ists;®^ actions to recover damages for injuries by 
automobiles to motorists,®® guests,®® persons alight¬ 
ing or boarding streetcars or vehicles,®^ persons 
working on or in highway,®® bicyclists,®® children,^ 
and pedestrians;® and actions to recover damages 
for injuries by employers generally to employees® 


D.C.—^Evans v. Capital Transit Co., 
Mun.App., 39 A.2d 869. 

Ga.—‘Elmpson v. 'Wlngro, 65 G.B.2d 
837, 84 Oa»App. 189—Colonial 

Stores V. Coker, 48 S.E.2d 150, 
77 Ga.App. 227. 

in. —Farmer v. Alton Bulldinsr & 
Loan Ass*n, 18 N.E.2d 652, 294 lU. 
App. 206. 

Ind.—Coca Cola Bottling Works of 
Evans vine v. Williams, 37 IT.E.2d 
702, 111 Ind.App. 502—Stewart v. 
Huff, 14 N.E.2d 322, 105 Ind-App. 
447. 

Md.—Bull S. S. Line v. Fisher, to 
Use of Globe Indemnity Co., 77 
A2d 142, 196 Md. 519. 

Mass.—Whalen v. Shlvek, 98 N'.E.Sd 
398, 826 Mass. 142. 

Miss.—White's Lumber & Supply Co. 

V. Collins, 192 So. 312, 186 Miss. 
659. 

Mo.—^Benham v. McCoy, 213 S.W.2d 
914—Smiley v. Bergmore Realty 
Co., 73 S.W.2d 836, 229 Mo.App. 141. 
]Sr.D.—^McCullagh v. Fortime, 38 N. 

W. 2d 771, 7-6 lSr.D. 669. 

Okl.—John A Brown Co. v. Clause, 
235 P.2d 680, 205 Okl. 122—Bow¬ 
ring V. Denco Bus Lines, 162 P. 
2d 525, 196 Okl. 1. 

S.C.—Garrison v. Coca-Cola Bottling 
Co., 177 S.E. 656, 174 S.C. 396. 
Tenn.—Williamson v. Howell, 18 
TenmApp. 506. 

Utah.—Olsen v. S. H. Kress & Co., 
48 P.2d 480, 87 Utah 51. 

Va.—^Bell V. Kenney, 23 S.E.2d 781, 
181 Va. 24. 

89. Ala.—Birmingham By., Light & 
Power Co. v. Moore, 50 So. 115, 
168 Ala. 43. 

Ark.—^Missouri Paxs. R. Co. v. Hinkl e, 
109 S.W.2d 433, 194 Ark. 76L 
D.C.—Somerville v. Capital Transit 
Co., 192 P.2d 413, 89 U.S.App.D.a 
34'9, certiorari denied 72 S.Ct. 553, 
342 U.S. 941, 96 L.Ed. 700—How¬ 
ard V. Capital Transit Co., 163 F. 
2d 910, 82 U.S.APP.D.C. 351. 

Neb.—Hickey v. Omaha & Council 
Bluffs St Ry. Co., 1 N.W.2d 304, 
140 Neb. 665. 

Ohio.—^Bolser v. Smalley, 101 N.E.2d 
147, 89 Ohio App. 161. 

R.I.—Shipman v. United Elec. Rys. 
Co., 40 A2d 730, 70 RI. 454—Peters 
V. United Elec. Rys. Co., 189 A 901, 
57 R.L 811. 

Tex.—Wichita Falls Traction Co. v. 
Elliott, Civ.App., 85 S.W.2d 1093, 
error dismissed, certified questions 
answered 81 S.W.2d 659, 126 Tex. 
248. 

64 C.J. p 744 note 36, p 755 notes 81, 

86 . 


90. U.S.—Guest v. Wabash R. Co., 
C.C.AI11., 147 F.2d 579. 

M inn .—Hill v. Northern Pac. Ry. 

Co., 297 N.W. 627, 210 Minn. 190. 
Mo.—Joice V. Missouri-Kansas-Texas 
R. Co., 189 S.W.2d 568, 354 Mo. 439, 
161 AL.R. 383. 

64 CJ. p 744 note 87, p 755 note 82. 

91. U.S.—^PaJm V. New York, N. H. 
& H R. Co., CAN.T., 200 F.2d, 
67. 

99. U.S.—Baltimore & O. R. Co. v. 
Felgenhauer, C.C.AMo., 168 F.2d 
12 . 

Mo.—^Larey v. Missouri-Kansas-Tex- 
as R. Co., 64 S.W.2d 681, 333 Mo. 
949. 

N.H.—Dahar v. Boston & M. R. R., 66 
A2d 707, 95 N.H. 464—Carbone v. 
Boston & Maine R. R., 192 A 858, 
89 NH. 12. 

Ohio.—Hite v. New York. C. & St L. 

R. R., App., 118 N.B.2d 417. 

Utah.—^Van Wagoner v. Union Pac. 

R. Co., 186 P.2d 293, 112 Utah 189, 

rehearing denied 189 P.2d 701, 112 
Utah 218. I 

64 C.J. p 755 note 84. ] 

93. Cal.—^Paulos v. Market St Ry. 
Co., 28 P.2d 94, 136 CaLApp. 163. 

94. CaL—^Blythe v. City and County 
of San Francisco, 188 F.2d 40, 83 
Cal.App.2d 126. 

HI.—^Lenchard v. Friel, 61 N.E.2d 
768, 326 I11.APP. 4'61. 

Ind.—^Indianapolis Rys. v. Boyd, 53 
N.E.2d 762, 222 Ind. 481, rehear¬ 
ing denied 54 N.E.2d 272, 222 Ind. 
481. 

Utah.—^Thorpe v. Bamberger B. Co., 
163 P.2d 541, 107 Utah 265. 

64 C.J. p 755 note 87. 

96. Aeu—Watt v. Combs, 12 So.2d 
.189, 244 Ala. 31, 145 AL.R. 667, 
followed in 12 So.2d 197, 244 AUu 
39. 

Ariz.—Seiler v. Whiting, 84 P.2d 452, 
52 Ariz. 542. 

Ark.—^Loda v. Raines, 100 S.W,2d 973, 
193 Ark. 518. 

Cal.—^Purcell v. Goldberg, 93 P.2d 578, 
34 Cal.App.2d 844—^Beuttler v. 
Mann, 19 P.2d 539, 130 Cal.App. 
38. 

Ga.—^He-Po Gas, Inc. v. Roath, 75 

S. B.2^L 451, 87 Ga.App. 827—Relia¬ 
ble Transfer Co. v. Gabriel, 65 S. 
B.2d 679, 84 GaApp. 64—American 
Fidelity & Cas. Co. v. Farmer, 48 
S.E.2d 122, 77 Ga.App. 166. 

Ill.—^Edwards v. Ely, 47 N.B.2d 344, 
817 ULApp. 599. 

Ky.—Sharp v. Rawls, 28 S.W.2d 493, 
234 Ky. 438. 


Neb.—Perrins v. Hokser, 62 N.W.2d 
677. 158 Neb. 190. 

N.H.—Adams v. Severance, 41 A2d 
283. 93 N.H. 289—La Perle v. Swan¬ 
son, 24 A2d 269, 92 N.H. 5. 

N.M.—Kandelin v. Lee Moor Con¬ 
tracting Co., 24 P.2d 781, 87 N.M. 
479. 

N.C.—Parrish v. Bryant, 74 S.E.2d 
726, 237 N.C. 256. 

Ohio.—Thompson v. Kerr, App., 51 N. 
E.2d 742. 

Or.—Winters v. Bisaillon, 54 P.2d 
1169, 152 Or. 578. 

S.D.—Stammerjohan v. Sims, 81 N. 
W.2d 449, 72 SJD. 189. 

Tenn.—^Malone & Bowden Tile & Mar¬ 
ble Co. Inc. v. Hall, 4 TenmApp. 
807. 

Wash.—Cunningham v. Dills, 145 P. 
2d 273, 19 Wash.2d 845. 

W.Va.—^Frampton v. Consolidated 
Bus Lines, 62 S.E.2d 126, 134 W. 
Va. 816. 

Wyo.—Brown v. Wjroming Butane 
•Gas Co., 205 P.2d 116, 66 Wyo. 67. 

64 C.J. p 755 note 89. 

99. Idaho.—Owen v. Taylor, 114 P. 
2d 258, 62 Idaho 408. 

Ill.—Stahnke v. American Carload¬ 
ing Corporation, 81 N.E.2d 323, 
308 IllApp. 318. 

Mn.—Hall v. Hannibal-Quincy Truck 
Line, 211 S.W.2d 723. 

Ohio.—Tighe v. Diamond, 82 N.E.2d 
99, 82 Ohio App. 487, affirmed 80 
N.E.2d 122, 149 Ohio St 520. 

97. Mo.—Smart v. Raymond, App., 
142 S.W.2d 100. 

N.H.—Colby V. Avery,'40 A2d 841, 
93 N.H 250—^Manor v. Gagnon, 32 
A2d 688, 92 N.H. 435. 

98. Cal.—Fowler v. Allen, 121 P.2d 
41, 49 C^.App.2d 214. 

99. Mo.—Taylor v. Sesler, App., 113 
S.W.2d 812. 

1. Mo.—James v. LaMear, App., 189 
S.W.2d 131. 

Wash.—Wooldridge v. Pacific Coast 
Coal Co., 155 P.2d 1001, 22 Wash. 
2d 314. 

2. Cal.—^Blanton v. Curry, 129 P.2d 
1, 20 Cal.2d 793—Yoshiko Yamau- 
chi V. O'Neill, 102 P.2d 366, 38 
Cal.App.2d 703. 

Ky.—Straughan's Adm'r v. Fendley, 
191 S.W.2d 391, 301 Ky. 209. 

64 aj. p 744 note 40, p 756 note 91. 

3. m.—Galloway v. Atchison, T. 
& S. P. Ry. Co„ 82 N.B.2d 372, 
335 I11.APP. 572. 

Md.—Curtis Bay Towing Co. v. Dean, 
199 A 521, 174 Md. 498, certiorari 
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or by munidpaHties or counties to travders on the 
street.* 

Likewise, instructions have been requested and 
held properly refused as not being applicable to the 
case or confined to the issues in actions involving 
particular issues connected with the authority of 
agents,^ boundaries,® contest of a will,^ damages,^ 
duress,® casements,dection of remedies,!^ 
fraud,12 fraudulent conveyances,!® payment or the 
recovery thereof,!* repealed or superseded stat¬ 
utes,!® and wrongful discharge of a dvil service 
employee.!® 


Failure to instruct on an issue or matter not ap¬ 
plicable to the case has been hdd not error in ac¬ 
tions on contracts generally,!7 leases,!® insurance,!® 
and notes;®® actions for personal injuries,®! as in 
actions for injuries by employers to employees,®® 
for injuries from the use of motor vehicles to 
motorists®® and guests;®* actions for libel and 
slander®® and trespass;®® and actions relating to 
property and for injuries thereto.®^ Furthermore, 
failure to instruct in particular cases has been held 
not error as to various issues or matters such as 
adverse possession,®® authority of agents or em- 


denied 59 S.Ct 92. 305 XT.S. 628. 
88 LuEd. 402. 

Mo. —^Ebert v. A. J. Elasper Co., 71 S. 

W.2d 869. 228 MoA^P. 589. 

64 C.J. p 744 note 41, p 766 note 92. 

4i Kan.—Farnsworth v. Township of 
Delaware. 61 P.2d 59, 142 Kan. 608. 
Mo.—^Bohn T. City of Maplewood. 

App., 124 S.W.2d 649. 

W.Va.—Burdick v. City of Hunting- 
ton. 57 S.E.2d 885. 183 W.Va. 724. 
Wls.—Vollmer v. Town of Fairbanks. 

182 N.W. 642, 146 Wis. 680. 

64 C.J. p 756 note 98. 

5. N.H.—Elliott V. Standard Acci¬ 
dent Ins. Co., 88 A.2d 562. 92 N. 
H. 606. 

OkL—Curry v. Jeter, 235 P. 188, 109 
OkL 200. 

e. CrSL. —^Bennett v. Perry, 61 S.B.2d 
501, 207 Ga. 831. 

Ky.—^Brown v. Lyons, 77 S.W.2d 438, 
257 Ky. L 

7. Ala.—Fuller v. Nazal, 67 So.2d 
806, 259 Ala. 598. 

Va.—^Ferguson v. Ferguson, 192 S,E. 
774, 169 Va. 77. 

64 C.J. p 744 note 49, p 756 note 2. 

8. Ala.—^Birmingham Elec. Co. y. 
Latham, 82 So.2d 615, 249 Ala. 592, 
—Duke V. Williams, 32 So.2d 862, 
249 Ala. 674—Claude Jones & Son, 
V. Lair, 17 So.2d 677, 246 Ala. 441 
—Couch V. Hutcherson. 8 So.2d 
680, 248 Ala. 47, 141 A.L.H. 697— 
City of Birmingham v. Levens, 200 
So. 888, 241 Ala. 47—Birmingham 
Electric Co. v. Kennedy, 13 So.2d 
101, 81 Ala.App. 142. 

Ark,—Arkan8€U3-Louisiana Gaa Co. v. 
PhiUIps, 117 S.W.2d 349, 196 Ark. 
278. 

Ga.—American Fidelilty & Cas. Co. 
y. Farmer, 48 S.B.2d 122, 77 Ga. 
App. 166—Zugar y. Crysted Gprings 
Bleachery, 82 S.E.2d 414, 71 Ga. 
App. 821—Walker y. Southeastern 
Stages, 22 SJB.2d 742, 68 Ga.App. 
820. 

Mo.—City of St. Louis y. Paramount 
Shoe Mfg. Co.. 168 S.W.2d 149, 
287 Mo.App. 200. 

Ohio.—Immel y. Bichards, App., 91 
N.E.2d 548, affirmed 98 N.E.2d 474, 
154 Ohio St. 54. 


Tenn.—^Tallent v. Fox, 141 S.W.2d 
485, 24 Tenn.Apip. 96. 

W.Va.—Davis v. Pugh, 67 S.B.2d 
9, 188 W.Va. 569—Show v. Mount 
Vernon Farm Dairy Products, 87 
S.E.2d 459, 128 W.Va. 698. 

64 C.J. p 744 note 52, p 756 notes 14- 
16. 

9. D.C.—Knight y. Sontag, Mun.App., 
*99 A.2d 217. 

10. Ga.—Carr v. Augusta Grocery 
Co.. 188 S.E. 581, 188 Ga. 846. 

IL Minn.—De Vere v. Parten, 28 N. 

W. 2d 584, 222 Minn. 211. 

12. XT.S.—O’Connor v. Ludlam, C.C. 

AN. T., 92 F.2d 50, certiorari de¬ 
nied 58 S.Ct 364, 302 XJ.S. 758, 82 
L.Bd. 686. 

Wash.—^Kritzer v. Moffat, 240 P. 855, 
136 Wash. 410, 44 AL.R. 681. 

64 aj. p 756 note 10. 

13. Ga.—^Martin y. Martin, 180 S.E. 
851, 180 Ga. 782. 

14. U.S.—Deppe v. Lufkin, D.C. 
Mass., 31 F.Supp. 328, affirmed, C. 
C.A, 116 F.2d 483. 

Ohio.—Creek v. Becker, App., 67 N. 
E.2d 566. 

15. Ark.—^Hutcheson v. Clapp, 226 
S.W.2d 646, 216 Ark. 517. 

Mich.—Gaffka v. Grand Trunk West¬ 
ern R. Co., 10 N.W.2d 844, 306 
Mich. 24*6. 

16. Ohio.—^Rowley v. Ferguson, 
App., 48 N.E.2d 248. 

17- XJ.S.—Atkinson v. New Britain 
Mach. Co., C.C.Am., 164 F.2d 895. 
Ga.—^Rowland v. Elkin, 69 S.E.2d 888, 
85 GsuApp. 301. 

Mo.—Menke v, Rovin, 180 S.W,2d 
24, 352 Mo. 826. 

18. Minn.—Petersen y. Fosseen, 260 
N.W. 226, 194 Minn. 265. 

19- Ga.—Progressive Life Ins. Co. v. 
Hall, 18 S.E.2d 197, <64 Ga.App. 
894. 

Mo.—Garofalo v. Societa Operaia Di 
Mutuo Soccorso St. Giuseppe, App., 
112 S.W.2d 934—Rowland v. Boston 
Ins. Co., 55 S.W.2d 1011, 227 Mo. 
App. 697. 


80. Gku—Veal v. Veal, 178 S.E. 466, 
50 Ga.App. 446. 

81. Ky.—Laney v. Chesapeake Sb O. 
Ry. Co., 21-9 S.W.2d 976, 810 Ky. 
26. 

Neb.—Howerter v. Olson, 19 N.W.2d 
84*6, 145 Neb. 607. 

Tex.—Young v. Massey, 101 S.W.2d 
809, 128 Tex. 638. 

88. Mo.—Williamson y. Wabash R. 
Co., 196 S.W.2d 129, 365 Mo. 248, 
certiorari denied 67 S.Ct. 860, 880 
U.S. 824, 91 luEd. 1274. 

83. Cal.—Varner y. Hattenhaber, 42 
P.2d 674, 5 Cal.App.2d 199. 

Conn.—Stitham v. Le Ware, 60 A2d 
658, 184 Conn. 681. 

CJa.—Smith v. Payne, 70 S.E.2d 1*68, 
85 Ga.App. 693. 

Iowa.—Janvrin v. Broe, 88 ■N.W.2d 
427, 239 Iowa 977-—Gtorham y. 

Richard, 272 N.W. 612, 228 Iowa 
364. 

Ky.—^Partee v. Ryan, 261 S.W.2d 687 
—Carnation Co. v. Devore, 252 S. 
W.2d 860. 

N.C.—^Parrish y. Bryant, 74 S.E.2d 
726, 287 N.C. 266. 

Wash.—Bradley v. S. L. Savidge, Inc., 
162 P.2d 149, 21 Wash.2d 656. 

SA Cal.—^Trickey v. Hunter, 245 P. 
2d 62, 111 Cal.App.2d 741—Nelson 
y. Westergaard, 19 P.2d 867, 130 
Cal.App. 79. 

Mo.—Dennis v. Creek, App., 211 S. 
W.2d 69. 

85. Kan.—Jones v. Gill, 36 P.2d 1038, 
145 Kan. 482. 

86. Pa.—^Pennsylvania R. Co. y. City 
of Pittsburgh, 6 A2d 907, 835 Pa. 
449. 

87. Conn.—Olderman v. Bridgeport- 
City Trust Co., 4 A2d 646, 125 
Conn. 177. 

Ga.—^Benton Rapid Exp. v. Sammons, 
10 S.E.2d 290, 63 Ga.App. 28. 

Okl.—Jones v. Spicer’s, Inc., 178 P. 

2d 421, 197 Okl. 574. 

Vt.—Cameron v, Blanchard, 176 A. 
290, 107 Vt. 61. 

88. N.a—AuiEftin,y. Hopkins. 43 S. 
E.2d 849, 227 N.C. 688. 
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ployees,^^ dual agency,30 gifts causa mortis,and 

damages.32 

b. Baference to lUustratzons and Examples 

For the purpose of illustration, the court may use 
hypothetical Instances and examples of common knowl¬ 
edge outside the pleadings and evidence, but the illustra¬ 
tion must be appropriate to the point to which the com¬ 
ment of the court Is directed. 

For purposes of illustration, the court may use 
h 3 rpothetical instances and examples of common 
knowledge outside the pleadings and evidence,^* but 
the illustration must be appropriate to the point to 
which the comment of the court is directed,3^ and 
must not consist of the facts of an alleged actual 
occurrence outside of the pleaded and proved is¬ 
sues but where no injury results, a court may 
refer to another case by way of illustration and 
extracting therefrom the proper rule of law.*® It 
is not mandatory on the court to make use of a 
particular illustration; its power to do so is dis- 
cretionary.**^ The court may base an instruction on 
the amount recoverable on plaintiffs estimate of 
his loss, if such estimate is used merely as an ex¬ 
ample, and the jury are left free to draw their own 
conclusions.*® 

c. Keference to Statutes 

It is not error for the court In its charge to give a 
section of a statute, some phrases of which are appli¬ 
cable to the case, although the section contains phrases 
and defines acts not involved. 

It is not error for the court in its charge to 


TRIAL §§ 380-381 

give a section of a statute, some phrases of which 
are applicable to the case, although the section 
contains phrases and defines acts not involved,** 
especially where it is followed by an instruction 
giving the law applicable to the facts.^* It has been 
stated that if an instruction with respect to a stat¬ 
ute would be helpful to the jury in deciding the is¬ 
sues of a negligence case, it should be given, even 
though there is no charge of negligence based on an 
alleged violation of the law.^i 

§ 381. Confining Instructions to Issues Rais¬ 
ed by Pleadings 

a. In general 

b. Where pleading contains several 

counts or pleas 

c. Where issues not well pleaded 

d. Where evidence admitted outside 

pleaded issues 

e. Where case tried on theory broader 

than pleadings 

f. What constitutes conformity to plead¬ 

ings 

a. In General 

The general rule le that Instructlone should be con¬ 
fined to the Issues made by the pleadings. 

The general nile is well settled that instructions 
should be confined or limited to the issues made by 
the pleadings,^* including pleadings of both par- 


29. Arlz.—Eisenbelss v. Payne, 26 P. 
2d 162, 42 Ariz. 262. 

sa Ga.—Dixie Freight Lines v. 
Transportation, Inc., 187 S.E. 281, 
58 Ga.App. 882. 

81. Ga.-^Thomas v. Lockwood, 81 
S.E.2d 791, 198 Ga. 487. 

32. Qsl .—^Hazrwood v. Mathis, 68 S. 
B.2d 209, 81 Ga.App. 187—City of 
Camilla v. May, 27 S.R2d 777, 70 
Ga.App. 185. 

Idaho.^Garrett Freightlines v. Sell, 
125 P.2d 1020, 68 Idaho 788. 

Iowa.—Morse v. Century Cab Co., 
297 N.W. 877, 2«0 Iowa 448, 184 A. 
L.R. 635—C. L T. Corp. v. Furrow, 
289 N.W. 697, 227 Iowa 9’61. 

Minn.—^Forsberg v. Baker, 800 N.W. 
371, 211 Minn. 59. 

Mo.—Sheehan v. Terminal R. Ass^n 
of St Louis, 127 S.W.2d 657, 844 
Mo. 586, certiorari denied Termi¬ 
nal R. Ass'n of St Louis v. Shee¬ 
han, 60 S.Ct 102, SOTS U.S. 681, 84 
L.Ed. 487. 

Neb.—^Remmenga v. Selk, 42 N.W.2d 
. 186, 152 Neb. 625. 

Tex.—^Housjton Transp. Co. v. Grimm, 
Clv.App., 168 S.W.2d 892, error re- 

88 C.J.S.—62 


fused—Hyde v. Eng^Lish, Civ.App., 
139 S.W.2d 628, error dismissed. 

33. Ga.—Guyton v. Young, 66 S.B. 

2d 858, 84 Ga.App. 155. 

N.J.—Allen V. Tatum, 167 A. 568, 
11 NJ.Misc. 666. 

Ohio.—Ohio Power Co. v. Beck, 199 
NJBL 860, 51 Ohio App. 156. 

Pa.—Kins V. Deere, 58 A.2d 835, 369 
Pa 106—Sapovits v. Rowland, Coxn. 
PL, 39 Del.Co. 32'6. 

64 C.J. p 744 note 54. 

Introductory and illustrative mat¬ 
ter as within pleaded issues see 
infra 9 381 f. 

XTegUgaiioa 

Except in case of negligence per 
se, trial court should not hypotheti¬ 
cally teU jury what facts consrtitute 
negligence^ unless only reasonable 
inference from all circum-stances is 
that a reasonably prudent person 
would not have committed act claim¬ 
ed to be negligent or failed to com¬ 
mit act which he should have per¬ 
formed.—Southern Pac. Co. v. Bolen, 
264 P.2d 401, 76 Aria 817. 

34k. S.C.—^Daughrity v. Williams, 142 
S.E. 722, 144 S.a 437. 

I 64 C.J. p 744 note 55. 
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35. Conn.—^Aldrich v. Duggan, 139 
A. 270, 107 Conn. 17. 

64 C.J. p 744 note 66. 

36. N.J.—Hammel v. Van Sickle, 128 
A. 247, 101 N.J.Law 402, 2 N.J. 
Misc. 461. 

37. Mass.—^McLoughlin v. Sheehan, 
145 N.E. 269, 250 Mass. 182. 

64 C.J. p 745 note 58. 

3& Pa.—^Mclntznre v. Quaker City 
Cab Co., 129 A. 112, 288 Pa. 396. 

39. Conn.—Corpus Jtizls dted in 
Kulinsky v. Saven, 7 A.2d 486, 437, 
125 Conn. 512. 

64 CJ. p 745 note 60. 

40. Colo.—Keefer v. Aimicone, 100 
P. 694, 45 Colo. 110. 

41. Cal.—^Milton v. Los Angeles Mo¬ 
tor Coach Co., 128 P.2d 178, 58 Cal. 
App.2d 566. 

42. U.S.—Carpenter v. Baltimore & 
O. R. Co., C.C.A.Ohto, 109 F.2d 876. 

Arlz.—City of Phoenix v. Mubarek 
All Kahn, 229 P.2d 949, 72 Ariz. 1. 

Conn.—Corpus Juris dted In Kulin¬ 
sky V. Savin, 7 A.2d 486, 487, 125 
Conn. 512. 

Fla—Miller v. Ungar, 5 So.2d 598, 149 
Fla 79. 
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ties,^^ and including the amended pleadings as well 
as the original pleadings, where issues are raised on 
both pleadings and a failure to instruct the jury 
on a matter not pleaded does not constitute error.^^ 
An instruction otherwise correct confined to the 


issues pleaded is not subject to objection but 
an instruction which is based on an issue not 
raised by the pleadings is erroneous,an^ error 
will not be predicated on the refusal of the court 
to give such an instruction,^® notwithstanding there 


Ill.—Grice v. O’NeUl, 43 N.B.2d 566, 
315 Ill.App. 673—Gamhart v. 
Reeves, 5 N.K2d 855, 28$ IlLApp. 
159. 

Ind.—^Bodine v. Justice, 85 N.E.2d 
604, 119 Ind.App. 3'93. 

Ky.—^Pane v. Sutherland, 220 S.W. 
2d 372, 310 Ky. 199—^Murphy v. 
Cordle, 197 S.W.2d 242, 303 Ky. 229 
—New V. Klnser, 96 S.W.2d 1106, 
265 Ky. 120—Suter*B Adm*r v. Ken¬ 
tucky Power & Light Co., 76 S.W. 
2d 29, 256 Ky. 356—American Sav. 
Life Ins. Co. v. Riplinger, 60 S.W. 
2d 116, 249 Ky. 8—West v. But¬ 
ler's Ex’r, 58 S.W.2d 662. 248 Ky. 
404. 

Mo.—Crites v. Kansas City Public 
Service Co., 190 S.W.2d 924—Wild 
V. Pitcairn, 149 S.W.2d 800, 347 Mo. 
915, certiorari denied Pitcairn v. 
Wild, 62 S.Ct 72, 314 TJ.S. 638, 86 
L.Bd. 612—Cole v. IThlmann Grain 
Co., 100 S.W.2d 311, 340 Mo. 277— 
Aly V. Terminal R. R. Ass'n of St. 
Louis. 78 S.W.2d 851, 336 Mo. 340 
—Jordan v. St. Joseph Ry., Light, 
Heat & Power Co., 73 S.W.2d 205, 
335 Mo. 319—White v. Thompson, 
App., 176 S.W. 2d 53—Helms v. Gen¬ 
eral Baking Co., App., 164 S.W.2d 
150—Denver Joint Stock Land Bank 
of Denver, Colo., v. Sherman, 152 
S.W.2d 702, 236 MoA.pp. 191—An¬ 
derson V. Kraft, App., 129 S.W. 
2d 85, certiorari quashed State 
ex rel. Anderson v. Hostetter, 140 
S.W.2d 21, 34'6 Mo. 249—Llthegner 

V. City of St. Louis, App., 125 S. 

W. 2d 925—Lach v. Buckner, 86 S. 

W.2d 964, 229 Mo.App. 1066— 

Counts V. Thomas, App., 63 S.W. 
2d 416—Cummings v. Holly, App., 
60 S.W.2d 62—Rouse v. St. Paul 
Fire & Marine Ins. Co., 219 S.W. 
688, 203 Mo.App. 603. 

Neb.—Corpus Jtirls cited in Ellis v. 
Union Pac. R. Co., 27 N.W.2d 921, 
925, 148 Neb. 515. 

N.J.—^Young V. Crescents, 39 A.2d 
449, 132 lN.J.Law 223—Gimbel v. 
Laird & Co., 194 A. 616, 119 N.J. 
Law 170. 

Okl.—^Pirst State Bank of Canute v. 
Thomas, 206 P.2d 866, 201 OkL 
325—^Farmers State Bank v. Bush, 
124 P.2d 885, 190 Okl. 406. 

Or.—^Hunt v. Bishop, 229 P.2d 960, 
191 Or. 641. 

Pa.—Srednick v. Sylak, 23 A.2d 333, 
343 Pa. 486. 

S.C.—Citizens Bank of Darlington v. 
McDonald, 24 S.E.2d 369, 202 S.C. 
244—^Tounginer v. Aetna Life Ins. 
Co. of Hartford, Conn., 19 S.E.2d 
462, 199 S.C. 283—Corpus Juris oit- 
ed in Caines v. Marlon Coca Cola 


Bo-ttllng Co., 14 S.B.2d 10, 11. 196 
S.C. 502. 

Tenn.—^Blue Bird Coaches, Inc., v. 
McGregor, 14 Tenn.App. 23—Har¬ 
rell V. Alabama Great Southern R., 
6 Tenn.ApQ;>. 471—^Madison Land & 
Loan Co. v. Hammond, 2 TenmApp. 
423. 

Tex.—Chamblln v. Webb, Civ.App., 
166 S.W.2d 676—Dollahite-Levy Co. 

V. Phillips, Civ.App., 99 S.W.2d 688, 
error dismissed. 

Utah.—^Pollari v. Salt Lake City, 176 
P.2d 111, 111 Utah 26—McDonald v. 
Union Pac. R. Co., 167 P.2d 685, 
109 Utah 493. 

64 C.J. p 745 note 63. 

Failure to confine to issues made by 
pleadings as ground for new trial 
see New Trial § 44. 

In criminal prosecutions see Crim¬ 
inal Law S 1311. 

XHuuages 

An Instruction must limit plaintiff 
in his recovery to such damages as 
are the effect of the injury com¬ 
plained of in his declaration or com¬ 
plaint. 

Ill.—^Rlgdon V. Crosby, 6*6 N.B.2d 
190, 328 I11.APP. 399. 

Ohio.—^Bader v. Columbus, B. Ii. & N. 

Traction Co., 5 Ohio N.P.,'N.S., 495. 
Okl.—Corpus Juris dted in Thur¬ 
mond V. ChenaulJt, 95 P.2d 890, 891, 
' 185 Okl. 672, 

17 aj. p 1064 note 2. 

43. Mo.—Cornwell v. Highway Mo¬ 
tor Freight Line, 152 S.W.2d 10, 
348 Mo. 19—Rucker v. Alton R. 
Co., 123 S.W.2d 24, 843 Mo. 929— 
Meier v. Bureka-Sec. Fire & Marine 
Ins. Co. of Cincinnati, Ohio, App., 
168 S.W.2d 127, 

Tex,—Super-Cold Southwest Co. v. 
Green & Romans, Civ.App., 196 S. 

W. 2d 340—^M. System Stores v. 
Davenport, Civ.App., 86 S.W.2d 248. 

44. Ky,—Dean's Bx'r v. Griffin, 290 
S.W. 483, 217 Ky. 608. 

Okl.—St Louis & S. F. R. Co. v. Da¬ 
vis, 182 P. 337, 37 Okl. 840. 

48. Qa,—York v. Stonecypher, 182 
S.B. 606, 181 Ga. 436. 

Iowa—McKeown v, McKeown, 263 N. 
W. 266, 220 Iowa 791—Dravis v. 
Sawyer, 264 N.W. 920, 218 Iowa 742. 
Neb.—Reins<di v. Pacific Mut Life 
Ins. Co. of California, 299 N.W. 632, 
140 Neb. 226.. 

64 C.J. p 74'6 note 66. 

46. Ga—^American Bakeries Co. v. 
Johnson, 200 S.B. 485, 59 GaApp. 
150—Jackson v. Ely, 194 S.B. 40, 
66 GaApp. T68—American Surety 
Co. V. Smith, 191 S.B. 187, 65 Ga 
App. 683. 


Mo.—^Rowland v. Boston Ins. Oo., 55 
S.W.2d 1011, 227 Mo.App. 697. 

N.C.—^Redwine v. Bass, 2 S.B.2d 362, 
216 N.C. 467. 

Tenn.—^Blue Bird Coaches, Inc. v. 

McGregor, 14 TennApp. 23." 

64 C.J. p 744 note 67. 

47. Ga—Taintor v. Rogers, 30 S.E. 
2d 892, 197 Ga 872—Life & Casu¬ 
alty Ins. Co. of Tennessee v. Palm¬ 
er, 172 S.E. 823, 48 G^aApp. 380. 

Ill.—Seybold v. Zimmerman, 13 N.B. 

2d 676, 294 DLApp. 138. 

Ky.—^Murphy v. Cordle, 197 S.W.2d 
242, 303 Ky. 229—Prudential Ins. 
Co. of America v. Bond, 77 S.W.2d 
878, 267 Ky. 46—Moran v. Choate, 
69 S.W.2d 994, 253 Ky. 470. 

Mo.—^Rucker v. Alton R. Co., 128 S. 
W.2d 24, 343 Mo. 929—^Bourne v. 
Pratt & Whitney Aircraft Corp. of 
Mo., App., 207 S.W.2d 533—^Bach v. 
Diekroeger, App., 184 S.W.2d 756 
—Horvath v. Chestnut St Realty 
Co., App., 144 S.W.2d 166—^Bennett 
V. National Union Fire Ins. Co., 80 
S.W.2d 914, 230 Mo.App. 939— 

Edmonston v. Kansas City, 67 S.W. 
2d 690. 227 Mo.App. 817. 

Neb.—^Penrine v. Hokser, 62 N.W.2d 
677, 158 Neb. 190—Corpus Juris 
dted in Ellis v. Union Pac. R. Co., 
27 N.W.2d 921. 926, 148 Neb. 616 
—Connolly v. Providence Washing¬ 
ton Ins. Co., 263 N.W. 340, 124 Neb. 
303. 

N.Y.—^Posner v. Precision Shapes, 65 
N.Y.S.2d 783, 271 App.Div. 486. 
N.C.—Darden v. Leemaster, 78 S.E. 

2d 448, 233 N.C. 673. 

Ohio.—^Brown v. L, A. Wells Const 
Co., App., 67 N.E.2d 110, affirmed 56 
N.B.2d 451, 143 Ohio St. 580. 

Okl.—^Boatman's Bank v. Rogers, 67 
P.2d 860, 177 Okl. 85. 

Or.—Smith v. Laflar, 20 P.2d 891, 143 
Or. 36. 

S.C.—Citizens Bank of Darlington v. 
McDonald, 24 S.E.2d 369, 202 S.C. 
244—Corpus Juris dted in Carnes 
V. Marion Coca Cola Bottling Co., 
14 S.B.2d 10, 11, 136 S.C. 502. 
Tenn.—Blue Bird Coaches, Inc. v. 
McGregor, 14 Tenn.App. 23—Kemp 

V. Caruthers, 11 Tenn.App. 201— 
Nashville Ry. & Light Co. v. Mitch¬ 
ell, 7 Tenn.App. 690. 

64 C.J. p 746 note 48. 

‘Where statute and oonunon law are 
inoonsistenti it is error to charge the 
statute on a common-law count.— 
Hadley v. Morris, 249 S.W.2d 295, 
36 Tenn.App. 534. 

48. Ala.—Upton v. Read, 56 So.2d 
644, 256 Ala. 593. 

Iowa.—^Harrington v. Fortman, 8 N. 

W. 2d 713, 233 Iowa 92. 
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are no misstatements of the law therein.^® Instruc¬ 
tions given are held erroneous and requests there¬ 
for are properly refused where the issue on which 
they are based is raised by a pleading which has 
been eliminated from the case,50 or where the is¬ 
sue is raised by an allegation in the pleading 
which is a mere conclusion of the pleader,or under 
which no recovery can be had^^ or defense made,5^ 
or the allegations of which have been misstated by 
the court®^ 

Instructions held proper. Instructions have been 
held proper as being confined to the issues in actions 
on contracts ;55 actions for compensation by at¬ 


torneys,5® brokers,®*^ and employees generally;®® ac¬ 
tions by or agfainst banks;®® actions to enforce 
vendor’s liens;®® actions for ejectment,®^ malprac¬ 
tice,®® malicious prosecution,®® and trespass ;®^ and 
actions relating to property and for injuries there¬ 
to.®® Instructions have also been held proper in 
actions involving particular issues, such as issues 
with respect to cancellation of a deed,®® damages,®*^ 
fraud,®® and title to land.®® 

Likewise, instructions have been held proper as 
being confined to the issues in actions for personal 
injuries,'^® such as actions against a carrier for 


Ky.—Codell Const Co. v. Miller, 202 
S.W.2d S94. 804 Ky. 708, 172 A. 
L.R. 546. 

Mo.—Stokes V. Godefroy Mfg. Co., 
85 S.W.2d 434—Cochran v. Jeffer¬ 
son County Liumber Co., App., 132 
S.W.2d 32. 

Okl.—^Farmers* Union Co-op. Gin Co. 
V. Fairbanks, Morse & Co., 73 P. 
2d 1148, 181 Okl. 336—Safe-Way 
Cab 'Sei^ce Co. of Oklahoma City 
V. Gadberry, 67 P.2d 434, 180 Okl. 
51. 

Tenn.—Tennessee Cent Ry. Co. v. 

Hayes, 9 Tenn.App. 116. 

64 C.J. p 748 note 69. 

49. U.S.—Pulver v. Union Inv. Co., 
C.CA.Minn., 279 F. 699. 

64 C.J. p 750 note 70. 

50. Ala.—Duke v. Williams, 32 So.2d 
362, 249 Ala. 574—Newton v. Alt¬ 
man, 150 So. 698, 227 Ala. 465—But¬ 
ler V. ‘Walton, 5'6 So.2d 369, 36 Ala. 
App. 319, certiorari denied 56 So. 
2d 379, 257 Ala, 714—Johnson v. 
Pruitt, 194 So. 406, 29 Ala.App. 
174, reversed on other grounds 194 
So. 409, 239 Ala. 44. 

D.C.—Herzog v. Kincade, 66 F.2d 210, 
62 AppJl.C. 230. 

Ga.—Dictograph Products v. Cooper, 
69 S.B.2d 821, 85 Ga.App. 421— 
Brosnan v. Long, 44 S.H3.2d 809, 
75 Ga.App. 837. 

Neb.—Conley v. Hays, 45 N.W.2d 900, 
153 Neb. 738—Gray v. Chicago, St 
P., M. & O. Ry. Co., 184 N.W. 961, 
90 Neb. 795. 

N.J.—Mead v. Wiley M. E. Church, 
72 A.2d 183, 4 N.J. 200. 

Okl.—Oklahoma Gas & Elec. Co. v. 

Priest 62 P.2d 55, 178 Okl. 91. 

Pa.—^Kramer v. Pittsburgh Coal Co., 
Com.Pl., 89 Pittsb.Leg.J. 40, affirm¬ 
ed 19 A.2d 362, 341 Pa. 379. 

S.C.—Caines v. Marion Coca Cola 
Bottling Co., 14 fl.B.2d 10, 196 
S.C. 502. 

Tenn.—East End Tire & Oil Co. v. 

Mallory, 2 TenmApp. 101. 

64 C.J. p 750 note 71. 

Refusal of negative Instmotlon 
Although under ordinary rule it 
is not error to refuse charge relat¬ 
ing to a count which has been elim¬ 


inated, it is error to refuse to charge 
the jury not to consider eliminated 
counts where there is substantial evi¬ 
dence relating to the eliminated 
counts.—^Newton v. Altman, 160 So. 
698, 227 Ala. 4'65. 

51. Or.—^Andrew v. Oregon-Washlng- 
ton R. & Nav. Co., 178 P. 181, 90 
Or. on. 

64 C.J. p 760 note 73. 

52. Ill.—Miller v. Chicago Rys. Co., 
224 HLApp. 438. 

64 aj. p 760 note 77. 

63 . Okl.—First Nat. Bank v. Goad, 

102 P.2d 869, 187 Okl. 317. ! 

64 C.J. p 750 note 78. 

64. Or.—^Madden v. Condon Nat. 
Bank, 149 P. 80, 76 Or. 863. 

64 CJ. p 750 note 79. 

55. Ga.—^Thompson v. Lyon, 12 S.B. 

2d 155, 64 Ga.App. 83. 

Partloulav oontraots 

(1) Insurance. 

Ind.—Sun Life Assur. Co. of Canada 
V. Darnell, 20 N.E.2d 680, 107 Ind. 
App. 204. 

Ely.—^Prudential Ins. Co. of America 
V. Dismore, 72 S.W.2d 433, 264 B2y. 
726. 

Mo.—Goffe V, National Surety Co., 9 
S.W.2d 929, 321 Mo. 140—Krug v. 
Mutual Life Ins. Co. of New York, 
149 S.W.2d 235 Mo.App. 1224 
—Payne v. Universal Life Ins. Co., 
102 S.W.2d 782, 231 Mo.App. 628. 

64 C.J. p 751 note 85. 

(2) Leases.—-Kratz v. Rally, Mo. 
App., 47 S.W.2d 221—^Phoenix Land & 
Improvement Co. v. Baden, MoApp., 
188 S,W. 924. 

(8) Notes.—Watts v. Sorenson, 8 
N.B.2d 107, 103 Ind.App. 382—64 C. 
J. p 751 note 83. 

(4) Sale of goods.—Gruppe v. 
Kingsley, D.C.Pa., 227 F. 938, affirm¬ 
ed 241 F. 466, 154 C.C.A 298—64 C. 
J. p 761 note 80. 

(5) Sale of lands.—^Palmer v. Brat- 
ager, 172 N.W. 507, 41 S.D. 349. 

56. Iowa.—^Toungerman v. Pugh, 125 
N.W. 32L 

64 aj. P 761 note 86. 
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67. Iowa.—Johnson v. Buckley, 163 
N.W. 342, 180 Iowa 489. 

Tex.—^Levy v. Dunken Realty Co., 
CivApp., 179 S.W. 379. 

58. Iowa.—Taus v. Shawmutt Egg 
Co., 213 N.W. 230, 204 Iowa 426. 

64 C.J. p 751 note 88. 

69. Mo.—Bank of Amsterdam v. 
Welliver, 266 S.W. 130, 216 Mo. 
App. 247. 

64 C.J. p 751 note 89. 

60. Tex.—Baldwin v. Drew, Civ.App., 
195 S.W. 636, reversed on other 
grounds. Com.App., 244 S.W. 987. 

61. Mo.—^Hauber v. Gentry, 215 S. 
W.2d 754. 

62. Mo.—Waters v. Crites, 166 6.W. 
2d 496, 850 Mo. 553. 

64 C.J. p 751 note 8. 

63. D.C.—Herzog v.' Kincade, 66 F. 
2d 210, 62 APP.D.C. 230. 

64. S.C.—Matheson v. American Tel¬ 
ephone & Telegraph Co., 135 S.E. 
306, 137 S.C. 227. 

65. U.S.—Compagnie Generale 
Transatlantiaue v. Tawes, C.C.A 
Canal Zone, 111 F.2d 92, certiorari 
denied 61 S.Ct. 46, 311 U.S. 678, 85 
L.Bd. 487. 

Ga.—Bell v. Bell, 172 S.E. 566, 178 
Ga. 225. 

Mo.—General Exchange Ins. Coip. v. 
Young, 212 S.W.2d 396, 357 Mo. 
1099. 

64 C.J. p 751 notes 5, 6. 

66. Tex.—^Mclndoo v. Wood, Civ. 
App., 162 S.W. 488. 

67- Cal.—^Lejeune v. General Petro¬ 
leum Corporation of California, 18 
P.2d 429, 128 Cal.App. 404. 

Iowa.—Skalla v. Daeges, 16 N.W.2d 
'638, 234 Iowa 1260. 

Mo.—^Livesay v. Ambassador Oper¬ 
ating Co., App., 92 S.W.2d 961. 

64 C.J. p 751 notes 10, 11. 

68. Ga.—^Bank of Wasniesboro v. El¬ 
lison, 134 •S.E. 751, 162 Ga. 657. 

69. Ga.—Dunn v. Bray, 88 S.E. 931, 
145 Ga. 195. 

Vt.—^Lee V. Follensby, 85 A 916, 86 
Vt 401. 

70. Ariz.—Eisenbeiss v. Payne, 25 
P.2d 162, 42 Ariz. 262. 
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injuries sustained by passengers,actions for in¬ 
juries caused by railroads to employees, *^2 and at 
railroad crossings to drivers of teams and mo¬ 
torists,^* actions for injuries caused by street rail¬ 
road cars to persons in motor vehicles'^^ and pedes¬ 
trians,*^® actions for injuries caused by motor vehi¬ 
cles to other motorists,*^® guests,*^*^ motorcyclists,*^® 
and pedestrians,*^® and actions for injuries caused 
by employers to their employees®® or by municipali¬ 


ties to travelers on their streets.®^ 

Instructions held erroneous. Instructions have 
been held erroneous as not being confined to the 
issues in actions on contracts;®* actions for com¬ 
pensation by attorneys,®* brokers,®^ architects,®® 
and employees generally;®® actions by or against 
banks,®*^ common carriers of goods,®® and tele¬ 
phone®® and power companies;®® actions to enforce 
mortgage liens ;®i and as not being confined to 


CaL—^Thompson v. B. F. Goodrich 
Co.. 120 P.2d 693. 48 Cal.App.2d 723. 
Ga.—^Eirerle v. Davidson. 24 S.F.2d 
810, 69 G^cuApp. 102. 

I^s.—Nelson v. Economy Grocery 
Stores. 25 N.E.2d 986. 305 Mass. 
383. 

Mich.—Elias v. Hess, 41 N.W.2d 884, 
327 Mich. 323. 

Mo.—Spicer v. Hannah, App., 247 S. 
W.2d 864—Vandeventer v. Shields, 
App., 241 S.W.2d 63—Stremming 
V. Holekamp Lumber Co., App., 238 
S.W.2d 81—Mick v. John R. Thomp¬ 
son Co., App., 77 S.W.2d 470. 

Tex.—^Liggett & Myers Tobacco Co. 
V. Wallace. Civ.App., 69 S.W.2d 857, 
error dismissed. 

71. Ga.—Alabama Great Southern R. 
Co. V. McBryar, 15 S.E.2d 563, 65 
GaApp. 153. 

64 C.J. p 751 notes 91, 94. 

72. MOd—Taylor v. Cleveland, C., C. 
& St. L. Ry. Co., >63 S.W.2d 69, 333 
Mo. 650, certiorari denied Cleve¬ 
land, C., C. & St. L. Ry. Co. v. Tay¬ 
lor, 54 S.Ot 121, 290 U.S. 685, 78 
L.Ed. 590. 

64 CJ. p 761 note 92. 

73. Colo.—Colorado & S. Ry. Co. v. 
Lauter, 121 P. 137, 21 Colo.App. 
101 . 

Tex.—Southwest Stone Co. v. Sy¬ 
mons, Clv.App., 237 8.'W’.2d 380, 
error refused no reversible error. 
Since use of words wit” dis¬ 
penses with strict proof, refusal to 
Instruct that if speed of train was 
less than forty nodles an hour no re¬ 
covery could be had on charge relat¬ 
ing to speed of train was not error, 
where plaintiff alleged that **de- 
fendant was negligent and careless 
in running its locomotive at a high 
and dangerous rate of speed, to wit, 
forty miles per hour.* —Lindekugel v. 
Spokane, P. & S. Ry. Co., 42 P.2d 907, 
149 Or. 634, 99 AX.R. 721, 

74. Mo.—Weishaar v. E]ansas City 
Public Service Co., App., 128 S.W. 
2d 332. 

64 C. J. p 751 note 5. 

7& Mo.—Phillips V. East St Louis 
& S. R. Co., 226 S.W. 863. 

Mont—^Anderson v. Missoula St By. 

Co., 167 P. 841, 54 Mont 83. 

76. Ill.—Graham v. Dressen, 10 N.E 
2d 843, 292 DLApp. 16. 

Mo.—McDonald v. Logan, 261 S.W.2d 
955—Cornwell v. Highway Motor 


Freight Line, 162 S.W.2d 10, 348 
Mo. 19—Schroeder v. Johnson, App., 
218 S.W.2d 982—Gresham v. Reed, 
App., 171 S.W.2d 70—Capps v. 
Beene, App., X62 S.W.2d 80. 

64 C.J. p 761 note 97. 

77. IlL—Smith V. Courtney. 281 HI. 
App. 530. 

Iowa.—^McKIveen v. Townley, 7 N.W. 
2d 186, 233 Iowa 328. 

78. Cal.—Wiley v. Young, 174 P. 
316, 178 CaL 68L 

79. Mo.—Vanneman v. Walker Laun¬ 
dry Co., 150 S.W. 1128. 166 Mo.App. 
685. 

64 C.J. p 751 note 99. 

sa Cal.—^Nolen v. F. O. Engstrum 
Co., 166 P. 346, 176 Cal. 464. 

64 C.J. p 761 note 1. 

81. Ga.—City of Macon v. Smith, 
82 S.E. 162, 14 Ga.App. 703. 

64 C.J. p 761 note 2. 

82. Ky.—^Ilamron v. Stewart & Weir, 
69 S.W.2d 685, 253 Ey. 394. 

Mo.—^Brush v. Miller, App., 208 S. 
W.2d 816—^Brown v. Green, App., 
168 S.W.2d 464—Eopp v. Moffett 
167 S.W.2d 87, 237 Mo.App. 376— 
Deisel-Wemmer-Gilbert Corp. v. 
David Chalmers Tobacco Co., 104 S. 
W.2d 1029, 231 Mo.App. 631—Ros- 
sen V. Rice, 87 S.W.2d 213, 230 Mo. 
App. 109. 

N.T.—^Beebe v. Central Plaza Hall, 
100 N.T.S.2d 24, 277 App.Div. 355— 
Kirschbaum v. Lee Brothers Stor¬ 
age, 71 N.T.S.2d 782. 

Ohio.—^Ben Schaefer Bldg. Co. v. 
Granada Gardens, 183 N.E 882, 43 
Ohio App. 627. 

64 C.J. p 752 note 12. 

Partlciilas contracts 

(1) Insurance. 

Ala.—Sovereign Camp, W. O, W., v. 
McLaughlin, 185 So. 378, 287 Ala. 
33. 

Miss.—^Metropolitan Life Ins. Co. v. 

Evans, 184 So. 426, 183 Miss. 859. 
Mo.—Kelley v. United Mut Ins. 
Ass’n, 149 S.W.2d 905, 236 Mo.App. 
748—^Delametter v. Home Ins. Co., 
126 S.W.2d 262, 233 Mo.App. 645. 
Neb.—Connolly v. Providence Wash¬ 
ington Ins. Co., 268 N.W. 840, 126 
Neb. 308. 

N.T.—^Rohatiner v. Travelers Ins. Co., 
34 N.T.S.2d 20, 264 App.Div. 726. 

26 C.J. p 566 note 81—33 C.J. p 141 
note 52—64 C.J. p 752 notes 17-20. 
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(2) Leases.—^Reed v. Wells, 282 P. 
997, 102 Cal.App. 338—64 O.J. p 752 
note 15. 

(3) Notes. 

Ga.—Dobson v. Monk, 11 S.E.2d 70, 
63 Ga.App. 365. 

Neb.—Derr v. GunneU, 256 N.W. 725, 
127 Neb. 708. 

64 C.J. p 762 note 16. 

(4) Sale of goods. 

Ark.—Dominion Textile Co. v. Beck, 
69 S.W.2d 862, 188 Ark. 1090. 

Mo.—Deisel-Wemmei^Gilbert Corp. v. 
David Chalmers Tobacco Co., 104 
S.W.2d 1029, 231 Mo.App. 681. 

Or.—Hunt v. Bishop, 229 P.2d 960, 
191 Or. 541. 

64 C.J. p 752 note 18. 

(6) Sale of lands.—^Kendrick v. 
Blackwell, 5 S.E.2d 633, 189 GfU 225— 
64 C.J. p 752 note 14. 

83* Ga.—Pullen v. Moore, 64 S.E.2d 
696, 83 Ga.App. 803. 

84. Iowa.—^Knudson 5b Richardson v. 
Laurent 140 N.W. 892, 159 Iowa 
189. 

64 C.J. p 752 note 21. 

85. Pa—De Hoff v. Scott 69 PaSu- 
per. 9. 

88. Colo.—^Belisomo v. Ceresa, 261 
P. 631, 80 Colo. 325. 

64 C.J. p 752 note 23. 

87- Mo.—People’s Bank v, Stewart 
117 S.W. 99, 186 MoApp. 24. 

64 C.J. p 752 note 24. 

88. Ga—Central of Georgia Ry. Co. 
V. Leverette, 129 S.E. 292, 34 Ga 
App. 304. 

64 C.J. p 763 note 25. 

89. Mo.—^Eads v. Galt Telephone Co., 
App., 19-9 S.W. 710. 

90u Tex.—^Texas General Utilities 
Co. V. Nixon, CivApp., 81 S.W.2d 
250, error refused. 

64 aj. p 753 note 27. 

91. Ill.—Cope V. Brentz, 190 Ill. 
App. 504. 

Mont.—^Robison v. Dover Lumber Co., 
191 P. 383, 68 Mont 231. 
aUen for rent 

In mortgagee’s action against 
mortgagor's tenant to enforce lien 
for rent defended on ground that ten¬ 
ant paid rent to mortgagor contem¬ 
poraneously with making of lease, 
where no issue of fraud was pre¬ 
sented by the pleading, charge that 
burden was on plaintiff to prove that 
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the issues in actions for conspiracy, cEvorce,^® 
maintenance,^^ false arrest and imprisonment,^^ 
libel and slander,^® malpractice,and eject¬ 
ment;®® and actions relating to property and in¬ 
juries thereto.®® Instructions have likewise been 
held erroneous in actions involving particular issues, 
such as issues with respect to the assessment of 
land,i boundaries,® contest of a will,® damages,^ 
execution of a deed,® easements,® fraud*^ and mis¬ 
take,® homestead,® powers and liabilities of part¬ 
ners,^® and title to land.ii 


Further, instructions have been held erroneous 
as not being confined to the issues in actions for 
personal injuries,^® such as in actions against car¬ 
riers for injuries sustained by passengers,^® in ac¬ 
tions against railroads for injuries to employees,!^ 
drivers of teams,^® occupants of motor vehicles,^® 
passengers in streetcars,!^ motorcgrclists,!® and pe¬ 
destrians,!® in actions against street railroad com¬ 
panies for injuries to persons in motor vehicles®® 
and pedestrians,®! in actions against the owners or 
operators of motor vehicles for injuries to operators 
or occupants of other motor vehides,®® for injuries 


mortgagor and tenant acted in collu¬ 
sion with fraudulent Intent of injur¬ 
ing mortgagee and defeating his 
right to rent was abstract—Cassady 
y. Williams, 174 So. 486, 284 Ala. 299. 

92. Cal.—Vargas v. Giacosa, 268 P. 
2d 840. 121 Cal.App.2d 521. 

93. Ga.—Anglin v. Anglin, 90 S.B. 
78; 145 Ga. 822. 

94. ' N.T.—Ashmead v. Sullivan, 191 
N.T.S. 205, 198 App.Dlv. 886. 

95. Ky.—^Logan v. Porter, 23-6 S.W. 
2d 478, 814 Ky. 652. 

96. Ky.—Louisville Times Co. v. 
Lyttle, 77 S.W.2d 482, 267 Ky. 182. 

64 C.J. p 764 note 47. 

97. Cal.—^Markart v. Zelmer, 227 P. 
688, 67 Cai.App. 868. 

64 C.J. p 764 note 48. 

98. Ala.—Smith V. Bachus, 78 So. 
888, 201 Ala. 684. 

64 C.J. p 754 note 49. 

99. Ga.—^Harris v. Barry Finance 
Co., 47 S.E.2d 201, 76 Ga.App. 668. 

Ill.—Wanless v. Peabody Coal Co., 
18 N.B.2d 996, 294 llLApp. 401. 
Mo.—Elder v. Phillip, App., 252 S.W. 
2d 666. 

Mont—^Davidson v. Stagg, 22 P.2d 
152, 94 Mont 272. 

Neb.—Hllzer v. Farmers Irr. Dist, 
66 N.W.2d 467, 166 Neb. 898. 

OkL—Prest-O-Lite Co. v. Howery, 87 
P.2d 808, 169 Okl. 408. 

64 C.J. p 754 notes 60, 61. 

1. Wis.—Ward v. Babcock, 156 N.W. 
1007, 162 Wis. 689. 

9. Ala.—^Livingston v. Nelson, 76 So. 

449, 200 Ala. 507. 

64 C.J. p 764 note 64. 

3. Ark.—High v. Sharp, 265 S.W. 
688, 166 Ark. 424. 

64 C.J. p 764 note 52. 

4. Fla.—City of Coral Gables v. 
Neill, 182 So. 482, 183 Fla. 4. 

Ga.—Cowart v. McLarln, 78 S.E.2d 
507, 87 Ga.App. 258—Southern Ry. 
Co. V. Black, 196 S.E. 291, 57 Ga. 
App. 692. 

Iowa.—Smith v. Standard Oil Co., 266 
N.W. 674, 218 Iowa 709. 

Kan.—Schreiner v. Rothgarn, 92 P. 

2d 50, 160 Kan. $25. 

Ky.—V. T. C. Lines v. Taylor, 134 

S.W.2d 991, 281 Ky. 88—Prudential 


Ins. Co. of America v. Bond, 77 S. 
W.2d 878, 257 Ky. 46—Nash v. 
Searcy, 76 S.W.2d 1052, 256 Ky. 284 
—Warfield Natural Gas Co. v. HaU, 
72 S.W.2d 417, 264 Ky. 805. 

Mo.—Mann v. Mann, 198 S.W.2d 492 
—Bohling V. Richardson, App.. 78 
S.W.2d 496. 

Tex.—^Houston Oil Co. of Texas v. 
Wilson, CivA^pp., 70 S.W.2d 285, 
error dismissed—Richards v. West¬ 
moreland, CivApp., 68 S.W.2d 715. 
64 C. J. p 754 notes 62, 63. 

5. Ga.—^Roach v. Terry, 188 S.B. 

902, 164 Ga. 421. 

64 C.jr. p 764 note 58. 

6b Wash.—^Bice v. Brown, 167 P. 

1097, 98 Wash. 416. I 

7« Mo.—Ashton V. Buchholz, 221 S. 

W.2d 496, 369 Mo. 296. 

64 C.J. p 764 note 60. 

8. Ga.—Rawlings v. Cohen, 86 S.E. 
861, 143 Ga. 726. 

9. Tex.—^Rockwell Broa & Co. v. 
Hudgens, 128 S.W. 185, 57 Tex.Civ. 
App. 604. 

10. Ga.—^McDonald v. Dabney, 132 
S.B. 547, 161 Ga. 711, 

64 C.J. p 754 note 69. 

11. HL—Drda v. Drda, 181 N.E. 
699, 298 ni. 278. 

64 C.J. p 764 note 57. 

18. Ala.—^Preston v. liaSalle Apart¬ 
ments, 8 So.2d 411, 241 Ala, 540. 
Conn.—^TomUn v. Hukolo, 2 A.2d 228, 
124 Conn. 694. 

Ga.—^Ergle v. Davidson, 24 S.E.2d 
810, 69 GaApp. 102. 

RL—Goodwin v. Lamb, 101 N.R2d 
207, 844 RLApp. 449—Dickinson v. 
Rockford Van Orman Hotel Co., 68 
N.B.2d 257, 826 RLApp. 686—Hoyt 

V. Grundy Service Co., 69 N.E.2d 
849, 324 IllApp 660. 

Ky.—^Fourseam Coal Corp. v. Barnett 
240 S.W.2d 644. 

Mo.—Girratono v. Kansas City Public 
Service Co., 261 S.W.2d 69, 368 Mo. 
859—^Brewer v. SUverstein, 64 S. 

W. 2d 289. 

Neb.—Simcho v. Omaha & Council 
BlufCs St Ry. Co., 35 N.W.2d 601, 
150 Neb. 634. 

N.T.—^Zeder v. Church of St. Stanis¬ 
laus, 88 N.T.S.2d 617, 276 App.Dlv. 
796—Schongar v. Montgomery 
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Ward & Co., 66 K'.T.S.Sd 797, 271 
App.Div. 912. 

Ohio.—Vitaro v. C. W. & P. Const. 
Co., 28 N.E.2d 607, 64 Ohio App. 
73. 

Tenn.—Smith v. Fisher, 11 TexmApp. 
278, 

13. CaL—Connell v. Clark, 200 P.2d 
26, 88 CaLApp.2d 941. 

IlL—^Townsend v. Chicago Transit 
Authority, 116 N.E.2d 170, 1 IllApp. 
2d 77. 

Tex.—Northern Texas Traction Co. 
v. Brannon, Civ.App., 61 S.W.2d 
156. 

64 C.J. p 768 notes 29, 86.* 

14. Neb.—Ellis v. Union Pac. R. Co., 
27 N.W,2d 921, \48 Neb, 515. 

64 C.J. p 768 note 30. 

15- Ky.—^LouisviUe & N. R. Co. v. 
Harrod's Adm*r, 169 S.W. 685, 155 
Ky. 165, 47 KR.A,N.S., 918. 

64 C. J. p 768 note 81. 

16. Ill.—Chapman v. Gulf, 1C. & O. 
R. Co., 86 N.E.2d 552, 837 RlApp. 
611. 

64 C.T. p 763 note 82. 

17. ni.—Kendall v. Chicago Rys. Co., 
186 RLApp. 145. 

18. CaL—Young v. Southern Pac. 
Co., 190 P. 86, 182 CaL 869. 

19. Ala.—Central of Georgia Ry. Co. 
V. MotherweU, 140 So. 647, 224 Ala. 
604. 

64 C.J. p 758 note 35, 

SO. Mo.—Shumate v. Wells, 9 S.W.2d 
682, 820 Mo. 536—Jackela v. Kansas 
City Rys. Co., App., 281 S.W. 1028. 
8L U.S.—Denver Tramway Corpora¬ 
tion V. Andersen, C.CA.C 0 I 0 ., 64 F. 
2d 214. 

64 C.J. p 768 note 88. 

S8. CaL—Miner v. Dabney-Johnson 
Oil Corporation, 28 P.2d 23, 219 Cal. 
580. 

Rl.—Brussel v. LUly, 107 N.B.2d 32, 
347 RlApp. 588—Ryan v. Rist 88 
NJB.2d 896, 889 RlApp. 140—Ras¬ 
mussen V. Wiley, 89 N.H.2d 67, 312 
lllApp. 404. 

Iowa.—Davis v. Hoskinson, 290 N.W, 
497, 228 Iowa 193—Keller v. Dodds, 
277 N.W. 467, 224 Iowa 986. 

Ky.—American Sav. Life Ins. Co. v. 
Riplinger, 60 S.W.2d 115, 249 Ky. 
8. 
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to g:uests,2S for injuries to drivers of teams^^ and 
pedestrians,26 in actions against employers for in¬ 
juries to their employees,26 and in actions against 
municipal corporations for injuries to travelers on 
their streets.27 

Requests for instructions held properly refused, 
as being not confined to the issues raised by the 
pleadings, are found in actions on contracts gen¬ 
erally,26 sales of goods22 or lands,20 leases,^^- 
notes,22 and insurance;®2 actions for compensa¬ 


tion by attorneys,24 brokers,26 and employees gen¬ 
erally ;26 actions by or against banks®^ and com¬ 
mon carriers of goods;2® actions to enforce mort¬ 
gage® 2 or other40 Hens; actions for personal in¬ 
juries,4i as in actions against a carrier for in¬ 
juries sustained by passengers,42 actions to recover 
damages for injuries caused by railroads to em- 
ployees,42 trespassers,44 and at railroad crossings 
to occupants of motor vehicles45 and pedestrians ;46 
actions for injuries caused by street railroad cars 
to occupants of motor vehicles,47 children,48 and 


Mo.—Pulse V. Jones, 218 S.W.2d 553 
—Bach V. Dlekroeger, App., 184 S. 
W.2d 755—Morris v. Seitrich, App., 
118 S.W.2d 48—caiamberlaln v. 
ECamilton, App., S3 S.W.2d 1014. 
N.C.—Cook V. Hobbs, 75 S.B.2d 822, 
287;N’.C. 490. 

Or.—Valdin v. Holteen, 260 P.2d 504, 
199 Or. 134. 

Tex.—Gtonzales v. Orsak, Clv.App., 
205 S.W.2d 793. 

Vt—Bucklin v. Narkwlch. 177 A. 198, 
107 Vt. 168. 

64 C.J. p 753 note 39. 

Motorcyclist 

Mo.—^Boyer v. North End Drayage 
Co., App., 67 S.W.2d 769. 

23. Mo.—Stitzell v. Arthur Morgan 
Trucking Co., App., 118 S.W.2d 49. 

Tex.—Napier v. Mooneyham, Civ. 
App., 94 S.W.2d 664, error dis¬ 
missed. 

64 C.J. p 753 note 40. 

24. Ey.—^Ballard Sc Ballard Co. v. 
Durr, 177 S.W. 445, 165 Ky. 632. 

Mo.—Rayboum v. Phillips, 140 S.W. 
977, 160 Mo.App. 534. 

25. Mo.—Sculley v. Bolwing, App., 
88 S.W.2d 894. 

Okl.—Hancock v. Thigpen, 256 P.2d 
428, 208 OkL 595. 

64 C.J. p 763 note 42. 

26. U.S.—Cavoretto v. Alaska Gas- 
tineau Mining Co., Alaska, 246 F. 
858, 168 C.C.A. 193. 

64 C.J. p 763 note 43. 

27. Mo.—Von Der Haar v. City of St. 
Louis, App., 226 S.W.2d 376. 

N.T.—Laut V. City of Albany, 182 N. 
T.S. 183, 191 App.Div. 763. 

28. Mass.—Krinksy v. Whitney, 64 
N.B.2d 36, 316 Mass. 661. 

Mo.—^Muench v. South Side Nat. 

Bank, 251 S.W.2d 1. 

Neb.—Cartwright & VTilson Const Co. 
V. Smith, 62 N.Wr.Sd 274, 156 Neb. 
431. 

64 C.J. p 754 note 64. 

29. Kan.—Potter v. Kirk, 58 P.2d 
1077, 144 Kan. 198. 

64 C.J. p 754 note 65. 

XtakpUed warranty of ntaMW 
CaL—^Vogel v. Thrifty Drug Co., App., 
272 P.2d 1. 

30. Ga.—Couch V. Thompson, 129 S. 
B. 794, 34 G6 lApp. 383. 

64 C.J. p 755 note 66. 


31. N.T.—Parrish v. Fishel, 189 N. | 
T.S. 1033, 165 APP.D1V. 911. 

64 C.J. p 765 note 67. 

32. Ga.—Lanier v. Waddell, 64 S.E. 
2d 79, 83 GkuApp. 423. 

64 C.J. p 755 note 68. 

33. U.S.—^Mutual Ben. Health & Acc. 
Ass'n V. Warrell, C.C.AArk., 96 
F.2d 447, certiorari denied 59 S.Ct. 
71, 305 U.S. 612, 88 L.Fd. 390, re¬ 
hearing denied 59 S.Ct 142, 806 U.S. 
671, 83 L.Ed. 435. 

Ala—^Prudential Ins. Co. v. Calvin, 
148 So. 837, 227 Ala. 146. 

Ga.—Liverpool & London & Globe Ins. 
Co. V. Stuart 19 S.E.2d 822, 67 Ga. 
App. 184. 

Ky.—^Independent Life Ins. Co. of 
America v. Downey, 72 S.W.2d 1008, 
265 Ky. 95—Equitable Life Assur. 
Soc. of U. S. V. Keck, 72 S.W.2d 
466, 254 Ky. 773. 

Mass.—Grechijian v. Richmond Ins. 

Co., 26 N.E.2d 191, 305 Mass. 132. 
Miss.—St Paul Mercury Indem. Co. 
of St Paul V. Randel, 171 So. 786, 
177 Miss. 797. 

Pa.—Varano v. Protection Mutual 
Fire Ins. Co., 61 Pa.Dist & Co. 
600. 

64 C.J. p 765 notes 69-78—33 C.J. P 
141 note 62. 

34. U.S.—Gilman v. Lamson Co., 
Mass., 234 F. 507, 148 C.C.A 273. 

64 C.J. p 766 note 74. 

35. Or.—Arnett v. Scherer, 20 P,2d 
803, 142 Or. 494. 

64 C.J. p 755 note 75. 

36. Mo.—Cochran v. Jefferson Coun¬ 
ty Lumber Co., App., 132 S.W.2d 
32. 

64 C.J. p 765 note 76. 

37- N.J.—Kelly v. Guarantee Trust 
Co., 188 A. 729, 15 N.J.Mlsc. 25. 

64 C.J. p 755 note 77. 

38. Ala.—^Tennessee River Nav. Co. 
V. Walls, 96 So. 266, 209 Ala. 320. 

64 C.J. p 755 note 78. 

39. Ala.—Norman v. Bullock County 
Bank, 65 So. 371, 187 Ala. 33. 

64 C.J. p 765 note 79. 

40. Ala.—Fike v. Stratton, 66 So. 
929, 174 Ala. 541. 

OkL—^Redus v. Mattison, 121 P. 253, 
30 Okl. 720. 

41. Ala.—Western Union TeL Co. v. 
German, 199 So. 702, 240 Alsu 482. 
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Cal.—McChristian v. Popkin, 171 P.2d 
85, 75 dal.App.2d 249. 

Conn.—Steinecke v. MedalH 90 A.2d 
876, 139 Conn. 152—^Lewandoski v. 
Finkel, 29 A.2d 762, 129 Conn. 626 
—Jager v. First Nat Bank, 7 A.2d 
919, 126 Conn. 670. 

Mo.—^Van Volkinburgh v. Kansas City 
Public Service Co., App., 254 S.W.2d 
287—^Phares v. Century Electric 
Co., App., 181 S.W.2d 879—Glossip 
V. Kelly, 67 S.W.2d 613, 228 Mo. 
App. 392. 

Neb.—Rasmussen v. Benson, 275 N.W. 
674, 133 Neb. 449, 122 A.L.R. 1468, 
affirmed 280 N.W. 890, 135 Neb. 232, 
122 ALwR. 1475. 

N.M.—Stambaugh v. Hkyes, 103 P.2d 

640, 44 N.M. 443. 

N.C.—Watson v. City of Durham, 178 
S.E. 218, 207 N.C. 624. 

Okl.—Venmex Oil Co. v. Thomas, 117 
P.2d 640, 189 OkL 407. 

Or.—Dunning v. Northwestern Elec. 
Co., 199 P.2d 648, 186 Or. 379, re¬ 
versed on other grounds 206 P.2d 
1177, 186 Or. 379. 

S.C.—Neal v. Clark, 12 S.E.2d 921, 
196 S.C. 139. 

48- Ohio.—^Haney v, Dayton St 
Transit Co., App., 67 N.E.2d 794. 
Or.—Smith v. Pacific Northwest Pub¬ 
lic Service Co., 29 P.3d 819, 146 
Or. 422. 

64 C.J. p 755 notes 81, 86. 

43- Iowa.—King v. Chicago, R. I. & 
P. Ry. Co.. 172 N.W. 268, 185 Iowa 
1227. 

64 C.J. p 755 note 82. 

44, Ala.—Southern Ry. Co. v. Smith, 
58 So. 429, 177 Ala. 367. 

64 C.J. p 755 note 88. 

46. Cal.—Eaton v. Southern Pac. Co., 
134 P. 801, 22 Cal.App, 461. 

Mo.—Fiorina v. Wabash Ry. Co., App., 
260 S.W. 123. 

46. Ala.—St Louis & S. F. Ry. Co. v. 

Dennis, 103 So. 894, 212 Ala. 590. 

64 C.J. p 755 note 86. 

4ff. Cal.—Hhll V. City and County of 
San Ffancisco, 206 P. 469, 188 CaL 

641. 

64 C.J. p 755 note 87. 

48. Ala.—^Mobile Light & Railroad 
Co. V. Nicholas, 167 So. 298, 232 
Ala. 218. 
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pedestrians actions for injuries caused by motor 
vehicles to occupants of other motor vehicles,®® 
drivers of teams,®! children,®^ and pedestrians;®® 
actions for injuries caused by employers generally 
to their employees,®^ or by municipalities to 
travelers on their streets;®® actions for assault,®® 
libel and slander,®^ malpractice,®® and trespass;®® 
actions relating to property and for injuries there¬ 
to;®® and actions involving partictdar issues con¬ 
nected with the contest of a will,®! cancellation of 
a deed,®® boundaries,®® easements,®^ encroach¬ 
ments,®® adverse possession,®® title to land,®^ pow¬ 
ers and liabilities of partners,®® fraud,®® transactions 


between husband and wife,^® support of family'^! 
and legitimacy of children,^® and elements and 
amount and proof of damages.^® 

Failure to instruct on matter not pleaded has been 
held not error in actions on contracts generally,^^ 
sales of goods,*^® notes,*^® and insurance actions 
for compensation by brokers'^® and employees gen¬ 
erally ;7® actions by or against common carriers 
of goods;®® actions for personal injuries,®! as in 
actions to recover damages for injuries caused by 
railroads to passengers,®® employees,®® trespassers,®^ 
and at railroad crossings to occupants of motor 


49. Ark.—Smith. Light & Traxs- 
tion Co. V. PhiUips, 206 S.W. 468, 
136 Ark. 310. 

64 O.J. p 755 noto 88. 

60. tJ.S.-.—Hill Transp. Co. v. Everett, 
C.aA.N.H., 146 P.2d 746. 

Ala.—^Roiberts v. McCall, 17 So.2d 
159, 245 Ala. 359. 

Kan.—Jacobs v, Hobson, 79 P.2d 861, 
148 Kan. 107. 

Ky.—Arnold v. Sauer, 202 S.W.2d 
1001, 306 Ky. 48—Suter's Adm’r v. 
Kentucky Power & Light Co., 76 S. 
W.2d 29, 256 Ky. 856. 

Mont.—Pilgeram v. Haas, 167 P.2d 
339, 118 Mont. 431. 

Neb.—Tenborg v. Dillie, 271 N.W. 
689, 132 Neb. 203. 

Or.—Valdin v. Holteen, 260 P.2d 504, 
199 Or. 134. 

Tenn.—White v. Seler, App., 264 S.W. 
2d 241—Getz v. Weiss, 160 S.W.2d 
438, 25 Tenn.App. 520. 

64 C.J. p 755 note 89. 

61. Ala.—Standard Oil Co. v. Carter, 
98 So. 576, 210 Ala. 672. 

62. D.C.—Steger v. Cameron, 109 F, 
2d 347, 71 APP.D.C. 202. 

63. Conn.—Fitzgerald v. Savin, 174 
A. 177,119 Conn. 63. 

64 C.J. P 755 note 91. 

64. U.S.—Arnall Mills v. Smallwood, 
C.C.A.Ga., 68 F.2d 67. 

Cal.—Rivera v. Goodenough, 162 P.2d 
498, 71 Cal.App.2d 223. 

64 C.J. p 756 note 92. 

65. Mass.—Wilcox v. Sides, 165 N. 
E. 871, 267 Mass. 70. 

64 C.J. p 756 note 93. 

66. Or.—^Tauscher v. Doembecher 
Mfg. Co., 66 P.2d 818, 163 Or. 152. 

Wash.—Hall v. Lawton, 217 P.2d 796, 
36 Wash.2d 317. 

64 C.J. p 756 note 94. 

67. S.C.—Kirby v. Gulf Refining Co., 
176 S.B. 635, 173 S.C. 224. 

64 C.J. p 756 note 95. 

58. Ohio.—Gregoris v. Manos, App., 
40 N.E.2d 466. 

64 C.J. p 766 note 96. 

66. Ky.—Fort v. Wiser, 201 S.W. 7, 
179 Ky. 7.06. 


Tex.—^E^rchild v. Wilson, Clv.App., 
168 S.W. 409. 

60. Ga.—Atlantic Coast Line R. Co. 
V. Sellars, 79 S.E.2d 35, 89 Ga.App. 
293. 

Ind.—Cleveland, C., C. & St. L. Ry. Co. 

V. Smith. 97 N.B. 164, 177 Ind. 624. 
Or.—^Igo V. Butler, 262 P.2d 676, 199 

Or. 423. 

64 C.J. p 756 note 99,1. 

61. Mo.—^Fletcher v. Henderson, 62 
S.W.2d 849, 333 Mo. 849. 

64 C.J. p 756 note 2. 

62. Conn.—Welbrot v. Levenberg, 
118 A. 911, 98 Conn. 217. 

64 C.J. p 756 note 8. 

63. ISiy.—^Pulaski Stave Co. v. Sale, 
201 S.W. 12,179 Ky. 638. 

64. Conn.—Billings v. McKenzie, 89 
A. 344, 87 Conn. 617. 

HI.—Livergood v. Stonlngton Coal 
Co., 201 llLApp. 114. 

65. Ga—Rosette v. Shelton, 126 S. 
E. 242, 159 Ga 422. 

ee. N-.J.—Kent v. Lozier, 146 A. 786, 
7 N.J.M1SC. 642. 

Tex.—Trueheart v. Graham, Civ.App., 
141 S.W. 281. 

67. U.S.—^HaJl V. McKinnon, Alaska 
193 F. 572, 118 C.C.A, 440. 

Pa.—Weller v. a>avis, 91 A. 664, 245 
Pa 280. 

68. Okl.—Vogel V. Traders* Com¬ 
press Co., 264 P. 147, 129 OkL 200. 

64 C.J. p 756 note 9. 

69. Mich,—^Daugherty v. Park, 265 
N.W. 499, 274 Mich. 673. 

64 C.J. p 756 note 10. 

7(k Mont.—Keller v. Flanagaa 213 
P. 222, 66 Mont. 144, 

71. N.D.—Evenaon v. Nelson, 168 N. 

W. 36, 39 N.D. 523. 

72. N.C.—Walker v. Walker, 65 S.B. 
923, 51 N.C. 164. 

73. U.S.—^Illinois Cent. R. Co. v. Sig¬ 
ler, aCA-Tenn,, 122 F.2d 279. 

Ala—^Birmingham Elec. Co. v. Farm¬ 
er, 36 So.2d 343, 251 Ala 148—New¬ 
ton V. Altman, 150 So. 698, 227 Ala 
465. 


Ga—Colonial Stores v. Coker, 48 S. 

E.2d 150, 77 GaApp. 227. 
ni.—Johnson v. Luhman, 92 N.B.2d 
486, 340 niApp. 625. 

Wyo.—^Hein v. Marcauta ll'S P.2d 
940, 57 Wyo. 81. 

64 C.J. p 756 notes 14-16. 

74. Ohio.—^Lutton v. Mt Ida School, 
185 N.E. 429, 44 Ohio App. 322. 

76. Neb.—Conley v. Haya 46 N.W. 

2d 900,153 Neb. 788. 

64 C.J. p 756 note 17. 

76. Qa—Woodall v. Bankers* Trust 
& Audit Co., 129 S.H 115, 34 Ga 
App. 258. 

77. U.S.—Anzano v. Metropolitan 
Life Ins. Co. of New York, C.CA. 
N.J., 118 F.2d 430. 

Ill.—^Weisguth V. Supreme Tribe of 
Ben Hur, 112 N.E1 350, 272 lU. 541. 
Iowa—Collins v. Iowa Mfrs.* Ins. Co., 
169 N.W. 199, 184 Iowa 747. 

Neb.—^Farmers & Bankers Life Ins. 
Co. V. Mathers, 284 N.W. 286, 135 
Neb. 757. 

64 C.J. p 756 note 20. 

78. Ga—^Reid v. Morrison, 121 S.E. 
860, 81 GaApp. 613—Smith v. S. 
H. Fuller Loan Co., 99 S.E. 309, 
23 GaApp. 726, 5 A.L.R. 113. 

79. Conn.—Archambeault v. Jamelle, 
124 A. 820, 100 Conn. 690. 

Okl.—Sharpless Separator CO. v. 
Gray, 161 P. 1074, 62 Okl. 73. , 

[ 8a Tex.—^Baker v. Nance Bros., Civ. 
App., 294 S.W. 290. 

81. Conn.—^Mandeville v. Jacobson, 
189 A. 596, 122 Conn. 429. 

88. Ga—Southern Ry. Co. v. Weath- 
erby, 93 S.E. 31, 20 GaApp. 399. 
Mo.—Martin v. St. Louls-San Fran¬ 
cisco Ry. Co., App., 227 S.W. 129, 
Quashed on other grounds 233 S.W. 
219, 289 Mo. 479. 

83. Ill.—^Pennsylvania R. Co. v. Gav¬ 
in, 234 I11.APP. 28. 

84. Ark.—St. Louis & S. F. R. Co. v. 
McEvers, 129 S.W. 816, 95 Ark. 
623. 

Ga—Davis v. Southern Ry. Co., 88 S. 
E. 919,18 GaApp. 134. 
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vehides^S and pedestrians actions for injuries 
caused by street railroad cars to passengers,driv¬ 
ers of teams,88 occupants of motor vehicles,®^ and 
pedestrians actions for injuries caused by motor 
vehicles to occupants of other motor vehides,^! 
guests,82 occupants of horse-drawn vehicles,88 and 
pedestrians actions for injuries caused by em¬ 
ployers generally to their employees®® or by mu- 
nidpalities to travelers on their streets actions 
for trespass,®*^ libel and slander,®® and seduction;®® 
actions relating to property and for injuries there¬ 
to and actions involving particular issues con¬ 
nected with the execution® or cancellation® of a 
deed, boundaries,* estoppel,® title to land,® and dam- 
ages.7 

b. Where Fleading Contains Several Counts or 
Fleas 

Whero a pleading contains several counts or pleas, 
an instruction proper as to some counts or pleas and not 
as to others Is erroneous If not limited to the counts 
or pleas to which It may properly apply. 

An instruction authorizing recovery if the mate¬ 


rial averments of either one of several counts had 
been proved is proper where each count states a 
valid cause of action,® even though one of the 
counts contains another allegation not sufficient 
in itsdf to support recovery.® An instruction bas¬ 
ing recovery on a fact charged in the declaration 
or some count thereof is proper if such fact is 
charged in one coxmt, although not charged in an- 
other,l® and instructions authorizing recovery on 
facts in the various coxmts are not objectionable 
as authorizing a verdict on all counts, where each 
instruction hypothesizes the facts on which it is 
based.^^ However, an instruction proper as to 
some counts or pleas and not as to others is errone¬ 
ous if not limited to the counts or pleas to which 
it may properly apply,^® and a request therefor is 
properly refused.^® A failure to give an instruction 
appropriate to a particular count is not erroneous 
where the count is abandoned.^* Thus, where sev¬ 
eral grounds of action are declared on, an instruc¬ 
tion detailing the elements of damages should be 
applicable to all the grounds of action stated,^® or 


85. Conn.—Pratt, Head & C6. v. New 
York. N. H. & H. R. Co., 180 A. 102. 
102 Conn. 735. reargument denied 
181 A. 895. 103 Conn. 508. 

Mo.—Qillaapie v. Louisiana & M. H. 

R. Co.. App., 260 S.W. 647. 

85. Ga.—^Hines v. Owens. 108 S.XI. 

478. 27 QaJlpp. 378. 

Ky.—Belcher v. Sandy Valley & E. 
Ry. Co., 269 S.W. 729. 207 Ky. 660. 

87. Cal.—Hanton v. FaclUc Electric 
Ry. Co., 174 P. 61, 178 CaL 616. 

BAn.—Van Vranken v. Kansas City 
Elevated Ry. Co.. 114 F. 202, 84 
Kan. 287. 

88; Mo.—^Todd v. Kansas City Rys. 
<?o., App., 237 S.W. 868. 

88. Conn.—^Zeldwlg v. City of Derby, 
31 A.2d 24, 129 Conn. 693. 

9a Ga.—^Barnett v. SavannaJi Elec¬ 
tric CO., 82 S.E. 910, 15 GaApp. 270. 
64 C.J. p 757 note 32. 

81. N.D*—^Loveland v. Nleters, 64 N. 
W.2d 533. 

Okl.—Hayuie v. Olson Drilling Co., 
118 F.2d 230, 189 Okl. 527. 

64 CJ. p 767 note 38. 

92. Conn.—^Purcolo v. Auto Rental 
Co., 148 A. 377, 110 Conn. 540. 

Iowa.—Johnson v. McYicker, 247 N. 
W. 488, 216 Iowa 654. 

93. Ga.—A. G. Boone Co. v. Owens, 
187 SJ33. 899, 54 GaApp. 879. 

94. CaL—Dewhirst v. Leopold, 229 
P. 80, 194 Cal. 424. 

Ga.—Flowers v. Faughnan, 120 S.E. 
670, 81 GaApp. 364. 

95. Ill.—SpickerhofC v. Baltimore & 
O. R. Co., 55 N.E.2d 682, 823 Ill. 
App. 340. 

64 C.J. p 757 note 86. 


9a Mo.—Stretch v. City of Lancast¬ 
er, App., 206 S.W. 888. 

97. Ga—Savannah Electric & Pow¬ 
er Co. v. Horton. 162 S.E. 299, 44 
GaApp. 678. 

9a Ga—^Ingiam v. Kendrick, 172 S. 
E. 816, 48 GaApp. 278. 

99. Ky.—Collis V. Hoskins, 208 S.W. 
2d 70, 306 Ky. 891. 

1. Cona—^Beauton v. Connecticut 
Light & Power Co., 8 A.2d 815, 125 
Conn. 76. 

Ohio.—King v. Carnahan, 22 N.E.2d 
436, 61 Ohio App. 84. 

2. Ga—^Ricketson v. Ricketson, 107 
S.E. 622, 151 Ga 640. 

a Ga—De Nieff v. Howell, 76 S.E. 
202, 138 Ga 248. 

4. Iowa—Behrend v. Hartwig, 147 
N.W. 330, 166 Iowa 148. 

a Ga—^Blackshear Mfg. Co. v. Har¬ 
rell, 12 S.E.2d 828, 191 Ga 483— 
Dixie Freight Lines v. Transporta¬ 
tion, Inc., 187 S.E. 281, 58 GaApp. 
832. 

e. Tex.—Hannay v. Hannon, Civ. 
App., 137 S.W. 406. 

Vt—Lang V. Clark, 81 A. 626, 85 Vt 

222 . 

7. Ark.—St. Louis, L M. & S. Ry. 
Co. V. Fitzhugh, 180 S.W. 490, 121 
Ark. 633. 

Okl.—^Main v. Levine, 118 P.2d 252, 
189 Okl. 564. 

a Ala—Burge v. Forbes, 120 So. 677, 
28 AlaApp. 67, certiorari denied 121 
So. 915, 219 Ala 700. 

XiurtniotioiL liM wttaiput eonroar 
Where declaration in attachment 

contained count that defendant was 

indebted to plalntllCs for balance of 
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purchase price of automobile, and 
count asserting parol contract to sell 
automobile evidenced by written in¬ 
struments and that defendant was in¬ 
debted for balance of purchase price, 
instruction that if jury find for the 
plaintiffs the verdict will be *'W6 the 
jury find in favor of the plaintiffs,'^ 
was authorized, even though it per¬ 
mitted jury to render verdict gener¬ 
ally without specifying on which 
count verdict was predicated.—^Row¬ 
land V. Elkin, 69 S.E.2d 888, 85 Ga. 
App. 801. 

9. Ill.—^Lerette v. Davis, 225 IllApp. 
98, affirmed 137 N.E. 811, 806 Ill. 
348. 

64 O.J. p 757 note 45. 

10. Mo,—Weil Clothing Co. y. Na¬ 
tional Garment Co., App., 148 S.W. 
2d 586. 

64 C.J. p 757 note 46. 

IL 111.—^Neice v. Chicago & A. R. 
Co., 98 N.E. 989, 254 IlL 695, 41 
L.R.A.,N.S., 162. 

12. Ill.—^Rogers V. Mason, 104 N.E. 
2d 854, 846 IlLApp. 560. 

64 C.J. p 757 note 48. 

13. Ala.—^Trammell v. Robinson, 37 
So.2d 142, 84 AlaApp. 91. 

N.J.—^Domanowski v. Prudential Ins. 
Co. of America, 182 A^ 906, 116 N. 
J.Law 247. 

64 C.J. p 757 note 49. 

14. Mo.—Miller v. Schaff, 228 S.W. 
488, certiorari dismissed 42 S.Ct. 53, 
267 U.S. 661, 66 L.Ed. 417. 

la TJ.S.—Guerinl Stone Co. v. P. J. 
Carlin Conatr. Co., Puerto Rloo, 86 
S.Ct 800, 24ff DTS. 264, 60 l^Ed. 686. 
Xnstniotloii held not o1)JsoiiOB»l>le i 
Where some counts of complaint 
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should be limited to the contingency that the jury 
find that plaintiff is entitled to recover on the ground 
on which it is predicated If the complaint or 
declaration contains different counts or paragraphs, 
some of which allege damages of a special nature, 
an instruction that the jury should consider such 
special damages in estimating the amount of re¬ 
covery, without limiting such instruction to the 
paragraphs or counts which allege the special dam¬ 
ages, is error.i7 

Where one count defective. Where a declara¬ 
tion contains several counts, one of which is de¬ 
fective, an instruction permitting recovery if plain¬ 
tiff has established the case as set out in any one 
of the counts is proper where no demurrer has been 
filed to the declaration^® or where the defective 
count has been eliminated from the case by another 
instruction but where by its terms the instruc¬ 
tion is or may be applied solely to the defective 
count it is erroneous®® and a request therefor is 
properly refused®! unless the defect in the count 
would not render it insufficient after verdict.®® 

c. Where Issues Not Well Pleaded 

An Instruction Involving an issue presented by plead¬ 
ings may not be erroneous although the issues are not 
well pleaded. 

An instruction involving an issue presented by 


pleadings, not demurred to, is not erroneous al¬ 
though the issues are not well pleaded®® unless the 
instruction in terms permits recovery on all-egations 
which state no cause of action.®^ The court does 
not err in refusing to instruct on an issue raised by 
a plea which does not offer a good defense, even 
though no demurrer thereto was filed,®® and, where 
a pleading has been stricken or is demurred to, and 
the demurrer sustained, instructions based on such 
pleading are erroneous and requests therefor are 
properly refused.®® If a demurrer is erroneously 
overruled and the case is tried on issues made by 
the insufficient pleadings, instructions on issues 
raised thereby are held proper in some jurisdic¬ 
tions®'^ and not in others,®® especially where it does 
not appear whether the objections to the sufficiency 
of the pleading went to the form or substance of 
the allegations.®® 

d. Where Evidence Admitted outside Pleaded 
Issues 

Ordinarily, Instructions outside the pleaded Issues are 
not required or allowed on the basis of evidence Improp¬ 
erly admitted. 

Ordinarily, instructions outside the pleaded issues 
are not allowed on the basis of evidence improperly 
admitted,®® and instructions are erroneous where 
based on evidence changing or enlarging the scope 


stated cause of action for personal 
injuries In favor of son and other 
counts stated cause of action in favor 
of fath^ for damages to automobile 
and for hospital and medical expens¬ 
es, Instruction informing jury that, 
if they believed defendant guilty as 
charged in the complaint or some 
count thereof, jury could consider 
certain elements in fixing damages 
sustained by father, was not objec¬ 
tionable on ground that it permitted 
jury to assess damages for the father 
if they found defendant guilty as 
charged in count stating cause of ac¬ 
tion only for the son.—^Bobalek v. 
Atlass, 48 K’.B.2d 684, 315 IlLApp. 
514. 

10. IX.S.—Guerini Stone CJo. v. P. J. 
Carlin Constr. Co., Puerto Bico, 36 
S.Ct. 300, 240 U.S. 264, 60 L.Bd. 636. 

17. HI.—^Lake Shore, etc., B. Co. v. 
Pauly, 37 Ul.App. 203. 

Ind.—Ohio, etc,, B. Co. v. Stein, 39 
N.B. 246,140 Ind. 61. 

18. Ill.—Ardison v. Illinois Cent B. 
Co., 155 IlLApp. 274, afilrmed 94 
N.B. 601, 249 ni. 800. 

Where issues generally not well 
pleaded see infra see infra sub¬ 
division c of this section. 

19. m.—CbnneUy v. George A. Pul¬ 
ler Co., 159 UlJLpp. 488. 

64 C.J. p 767 note 63. 


89. Conn.—Warren v. City of Bridge¬ 
port 28 A.2d 1, 129 Conn. 355. 

N.J.—Mead v. Wiley M. B. Church, 
72 A.2d 183, 4 N.J. 200. 

Okl.—Oklahoma Qas & Blectrio Co. v. 

Priest 62 P. 2 d 55, 178 Okl. 91. 
W.Va—Gilkerson v. Baltimore & O. 
B. Co., 41 S.B.2d 188, 129 W.Va 
649. 

64 C.J. p 757 note 64. 

81. Cal.—Salas v. Whittington, 174 
P.2d 886, 77 CaJLApP.2d 90. 

64 C.J*. p 757 note 56. 

88. IlL—Diehl v. Bast St. Louis 
Light & Power Co., 188 IIIAlPP. 286. 

83. IlL—Miller v. Balthasser, 78 Ill. 
302—^Low V. Getty, 18 Ill. 493. 

64 C.J. p 757 note 68. 

Where one of several counts defective 
see supra subdivision b of this sec¬ 
tion. 

84. Ind.—^Lower Vein Coal Co. v. 
Moore, 137 N.B. 887, 80 Ind.App. 53. 

85. Va—Newman v. McComb, 71 S. 
B. 624,112 Va 408. 

Ala—Pike v. Stratton, 56 So. 929, 174 
Ala 541. 

Ky.—New V. Kinser, 95 S.W.2d 1106, 
265 Ky. 120. 

26. Ala—^Britling Cafeteria Co. v. 

Irwin, 169 So. 228, 229 Ala 687. 
Pla—C. W, Zaring et Co. v. Dennis, 
19 So.2d 701. 155 Pla 150. 

64 C.J. p 757 note 62. 
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87. Ala—Sloes-Sheffleld Steel & Iron 
Co. V. White, 65 So. 999, 187 Ala 
605. 

64 C.J. p 758 note 63. 

88. Ind.—Commercial Union Assur. 
Co., Limited, of London, Bngland 

V. Schumaker, 119 N.B. 532, 71 Ind. 
App. 526. 

29. Ga—Walton v. Busby, 85 S.B. 
1054, 144 Ga 45. 

30. Iowa—Hart v. Binkley, 247 N. 

W. 268, 215 Iowa 916. 

Mo.—Fletcher v. Henderson, 62 S.W. 
2d 849, 333 Mo. 349—Cantrell v. 
Burgess, App., 141 S.W.2d 200. 

64 C.J. p 768 note 67. 

Absence of reanest 

Generally, a charge on contentions 
of parties based on the pleadings is, 
in absence of request, sufficient, and 
court is not required to charge on Is¬ 
sues made solely by the evidence.— 
Wade V. Boberts, 80 S.B.2d 728, 89 Ga 
App. 607. 

Damages 

(1) An instruction on damages is 
erroneous if based on evidence of¬ 
fered which is unauthorized by the 
pleadings.—Tucker v. Palmberg, 166 
P. 981, 28 Idaho 693—17 C.J. p 1064 
note 3. 

(2) Befusal to instruct the jury to 
disregard damages shown by evi¬ 
dence unauthorized by the pleadings 
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of the pleadings,or where based on evidence 
which contradicts the pleadings of the party intro¬ 
ducing it,and there is no error in refusing re¬ 
quests to charge with respect to such evidence.55 

Where, however, evidence outside the pleaded is¬ 
sues is admitted without objection, instructions 
thereon are held proper in some jurisdictions^^ if 


the pleadings could be amended and it has been 
held that failure to charge on an issue not pleaded 
is error where evidence on such issue is introduced 
without objection.55 On the other hand, the rule 
in some jurisdictions is that evidence not within the 
issues, although admitted without objection, will not 
sustain a charge thereon.57 Where evidence out- 


Is error.—Brachfeld v. Third Ave. R. 
Co.. 62 N.T.S. 470, 30 Misc. 426. 

<3) Where the evidence reveals 
facts not constitutlngr a legitimate 
item of damages under the pleadings, 
it Is the duty of the court to elim¬ 
inate such irrelevant matter from 
the consideration of the jury.—^Lex¬ 
ington R. Co. V. Britton. 114 S.W. 295, 
180 Ky. 676—17 C.J. p 1064 note 6. 

31. Ga.—^Ingram v. Kendrick, 172 S. 
m 816, 48 aa.App. 278. 

Mo.—^Anderson v. Kraft, App., 129 S. 
W.2d 85, certiorari quashed State 
ex rel. Anderson v. Hostetter, 140 
S.W.2d 21, 346 Mo. 249. 

Utah.—PoUari v. Salt Lake City, 176 
P.2d 111, 111 Utah 26. 

64 C.T. p 758 note 68. 

32. Mo.—Capital Bank v. Armstrong, 
62 Mo. 5*9—^Bruce v. Sims, 34 Mo. 
246. 

33. Cal.—Stuart v. Preston, 39 P. 
2d 441, 2 Cal.Apip.2d 310. 

64 C,J. p 768 note 70. 

84. Arias.—Singleton v. Dunn, 224 P. 

2d 643, 71 Ariz. 150. 

Cal.—Lowry v. Standard Oil Co. of 
CaUfomia, 130 P.2d 1, 64 CalA.pp.2d 
782. 

Ga,—Waters v. Waters, 24 S.B.2d 20, 
196 Ga. 281—Steed v. Rees, 14 S.B. 
2d 474, 192 Ga. 20—Mozley v. City 
of Marietta, 180 S.E. 122, 180 Ga. 
690—Story v. Howell, 70 S.B.2d 
29, 85 GaApp. 661—National Sheet 
Metal Co. v. A A A BUghway Ex¬ 
press, 190 S.E. 383, 65 Ga.App. 398 
—Simpson Grocery Co. v. Holley, 
180 S.B. 601, 61 Ga.App. 856—(Na¬ 
tional Life & Accident Ins. Co. v. 
Lain, 179 S.E. 761, 61 Ga.App. 58, 
conforming to answer 179 S.E. 120, 
180 Ga. 468—^Brown v. Mayor, ETtc., 
of Athens, 171 S.m 730, 47 GaApp. 
820. 

Mo.—Cornwell v. Highway Motor 
Freight Line, 162 S.W.2d 10, 848 
Mo. 19—Robinson v. Kansas City 
Public Service Co., 137 S.W.2d 648, 
846 Mo. 764—^Brown v. Terminal R. 
Ass’n of St Louis, App., 164 S.W.2d 
120—Wilson V. Terminal R. Ass'n 
of St Louis, App., 121 S.W.2d 232 
—Johnson v, Sdheerer, App., 109 
S.W.2d 1231—Smyth v. Hertz Drlv- 
Ur-Self Stations, App., 93 S.W.2d 
66 . 

N.T.—Kelly v. Brandt, 44 N.T.S.2d 
77'6, 267 App.Div. 104. 

Ohio.—^Niebes v, Crestline Aerie No. 
869, Fraternal Order of Eagles, 114 
N.E.2d 260, 94 Ohio APP. 21—Torek 


V. Stambaugh-Thompson Co., App., 
4-3 N.E.2d 653. 

Or.—Sherrard v. Werline, 91 P.2d 844, 
162 Or. 136. 

Tenn.—^Llewellsm v. City of Knox¬ 
ville, 282 S.W.2d 568, 83 TenmApp. 
632. 

Wash.—Hanks v. Landert, 223 P.2d 
443, 37 Wa8h.2d 293, 30 AL.R.2d 
1012—Keisel v. Bredick, 74 P.2d 
473, 192 Wash. 666. 

64 C.J. p 227 note 27, p 768 note 71. 
Aggravation of predzisting Injury 
Where element of aggravation of 
predating condition was injected 
into personal injury case by defend¬ 
ant in order to mitigate damages, 
submitting the issue of aggrravation 
to Jury, although not raised in com¬ 
plaint, was not error.—Steele v. 
France, 69 A.2d 368, 368 Pa. 165— 
Reppert v. White Star Lines, 186 A. 
788, 323 Pa 346. 

Instruction ou last dear ohauoe 

Okl. — Getman - MacDonell-Summers 
Drug Co. V. Acosta, 19 P.2d 149, 
162 Okl. 77. 

Xnstructiou required 
"Where evidence alleged to be at 
variance with issues made by peti¬ 
tion is not objected to, trial court is 
required to instruct on It.— Porter v. 
Equitable Life Asaur. Soc. of U. S., 
Mo.App., 71 S.W.2d 766. 

35. Ga—^Pruitt v. Lynch, 67 S.E.2d 
758, 208 Ga Collins v. WU- 

liams, 44 S.E.2d 799, 202 Ga 710— 
Jones V. Hogans, 29 S.E.2d 568, 197 
Ga 404—^Malone Freight Lines v. 
Pridmore, 71 S.R2d 877, 86 GaApp. 
578—^Turner v. Joiner, 48 S.E.2d 
907, 77 GaApp. 603—National Life 
& Accident Ins. Co. v. Lain, 179 S. 
E. 751, 61 GaApp. 58, conforming 
to answer 179 S.E. 120, 180 Ga 
463. 

Mo.—Ford V. Louisville & N. R. Co., 
196 S.W,2d 163, 856 Mo. 362—Doutt 
v. Watson, App., 231 S.W.2d 280— 
Pollch V. Hermann, App., 219 S.W. 
2d 849—Horvath v. Chestnut St. 
Realty Co., App., 144 S.W.2d 165. 
Okl.—Coats V. Duncan, 211 P.2d 269, 
202 Okl. 188. 

64 C.J. p 227 note 28. 

Complaini: deemed amended 

Ark.—^Livingston v. Baker, 166 S.W. 

2d 340, 202 Ark. 1087. 

Okl.—Cook V. Sheffield, 75 P.2d 1101, 
181 Okl. 636. 

Wls.—^Ludwig V. Wisconsin Power & 
Light Co., 8 N.W.2d 272, 242 Wis. 
434. 


lusiructioiL held erroneous or proper¬ 
ly refused 

(1) Defendant motorist approach¬ 
ing intersection on right had Justifi¬ 
able expectation that plaintiffs auto¬ 
mobile entering on his left would 
yield right of way in compliance with 
city ordinance, e^d as plaintiff ad¬ 
mitted he thought he could make it 
across and ertepped on gas to that 
end, emergrency was so sudden that 
time did not peimit an opportunity 
for thought, application, and mental 
direction sufficient to act effectually 
and doctrine of last clear chance had 
no application and permitting plain¬ 
tiff to amend complaint at close of 
evidence to plead doctrine of last 
clear chance and instructing Jury on 
doctrine belatedly pleaded, was ei^ 
ror.—Barnes v. Wright, 231 P.2d 794, 
123 Colo. 462. 

(2) Where defendant in action for 
damagres arising out of intersectlon- 
al collision between plaintiff’s mo¬ 
torcycle and defendant’s truck re¬ 
quested trial court to Instruct on 
theory of defense not within issues 
in case and not pleaded by defend¬ 
ant, refusal by trial court, where 
there was some evidence whi^ might 
support such theory, to regard de¬ 
fendant’s answer as amended to con¬ 
form to proof, and refusal of trial 
court to give such requested instruc¬ 
tion, was not error.—^Toung Explorar 
tlon Co. V. Black, 245 P.2d 744, 206 
Okl. 5'99. 

(8) Issue of alleged illegality of 
note sued on because of its deliv¬ 
ery on Sunday was not required to 
be submitted to Jury after evidence 
tending to show alleged illegality 
ha4 been brought to the Judge’s at¬ 
tention, where there was nothing to 
show as matter of law that motion 
to amend so as to Include defense of 
illegality should have been granted. 
—Sxxilth V. Miles, 5 N.E.2d 12, 296 
Mass. 126. 

36. Iowa.—Des Moines Asphalt Pav¬ 
ing Co. V. Lincoln Place Co., 207 
N.W. 6.63, 201 Iowa 502. 

37. Ark.—Southern Nat. Ins. Co. v. 
Heggie, 174 S.W.2d 931, 206 Ark. 
196. 

Ind.—Fields v, Hahn, 67 N.B.2d 956, 
115 Ind.App. 865, petition dismissed 
69 N.E.2d 359, 223 Ind. 178. 

Pa.—Littman v. Bell Telephone Co. 
of Pennsylvania, 172 A. 687, 315 
Pa. 870. 

64 C.J. p 227 note 36, p 758 note 72. 
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side the pleaded issues is admitted against objec¬ 
tion, instructions thereon are erroneous, ^8 and a 
request therefor is properly refusedbut one who, 
ag^nst objection, introduces testimony on a point 
not raised by the pleadings cannot object to the 
giving of a charge based on such testimony,and, 
where the pleading is in general terms broad enough 
to include the specific fact on which the charge is 
based, the rule prohibiting instructions outside the 
pleaded issues does not apply.^i 

e. Where Oase Tried on Theory Broader than 
Pleadings 

It Is proper to Instruct In accordance with the theory 
on which both parties tried the case, although the In¬ 
struction Is broader than the pleadings. 

It is proper to instruct in accordance with the 
theory on which both parties tried the case, although 
the instruction is broader than the pleadings,^^ espe¬ 
cially where the pleadings are not clear, no demur¬ 
rers are made, and the instruction is within the in¬ 
terpretation of the pleadings acted on by the par¬ 
ties, and it is error to refuse a request for an 
instruction to this effect>^ Even in those jurisdic¬ 
tions requiring instructions to be confined to the 
issues made by the pleadings, regardless of the evi¬ 
dence introduced, discussed supra subdivision d of 
this section, if the case is litigated by both on the 
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basis of the admitted evidence regardless of the 
pleadings, and both request instructions on that 
basis, neither party can complain.^® It has even 
been held error to confine the instructions to the 
pleadings where the case is tried on another theo¬ 
ry,^® and a request for an instruction stating a 
theory different from the one on which the case was 
tried is properly refused.^^ 

f. What Constitutes Conf oxmity to Pleadings 

An Instruction Is In conformity with the pleadings If 
the Issue submitted Is within the general scope of the 
pleadings. 

An instruction is in conformity with the plead¬ 
ings if .the issue submitted is within the general 
scope of the pleadings,^® and ultimate facts tending 
to controvert the essential grounds of plaintiff’s 
case are not required to be specifically pleaded in 
order to permit their submission to the jury in 
instructions.^® Thus, an instruction in general 
terms has been held to conform to a pleading which 
is or may be construed as a general averment even 
though referring to specific facts,®® and even where 
the pleading is not a general averment, an instruc¬ 
tion stating a principle of law in general terms con¬ 
forms if the specific application is made.®i There 
is conformity of instruction to pleading where both 
use the same words in the same meaning,®® or even 


38. Minn.—Blck v. Minneapolis, etc., 

R. Co., 119 N.W. 506, 107 Minn. 78. 
64 C.J. p 759 note 78. 

39. N.M.—^Bank of Commerce v. 
Broyles, 120 P. -670, 16 N.M. 414, 
reversed on other grounds 34 ■S.Ct 
730, 234 U.S. 64, 58 L.Ed. 1214. 

40. S.C.—^Bowen v. Carolina, etc., R. 
Co., 18 S.B. 421, 34 S.a 217. 

41. Mo.—State ex rel. American 
Packing Co. v. Reynolds, 230 S.W. 
642, 287 Mo. 697. 

42. Conn.—Strong v. Carrier, 164 A. 
501, 116 Conn. 262. 

Mo.—Crockett v. City of Mexico, 77 

S. W.2d 464, 836 Mo. 145. 

Neb,—^Tempero v. Adams, 44 N.W.2d 
604, 168 Neb. 331—Large v. John¬ 
son, 248 N.W. 400, 124 Neb. 821. ■ 

Pa.—Meyer Jewelry and Optical Co. 
v. Phoenix Ins. Co., Com.Pl., 43 
Luz.Leg.Reg. 138. 

64 CJ. p 769 note 77. 

Oontzilmtory negligenoe 

(1) Where evidence raises issue of 
contributory negligence, charge on is¬ 
sue is not error notwithstanding is¬ 
sue is not pleaded.—Ransom v. Fee¬ 
ney, 76 N.B.2d 908, 81 Ohio App. 7— 
Smith V. Brane, Ohio App., 61 N.E.2d 
908—Collins V. Zimmerman, Ohio 
App., 67 N.E.2d 246. 

(2) Court should not instruct jury 


on contributory negligence, in ab¬ 
sence of pleading, aJlegring, and proof 
supporting it, unless jury clearly can 
find such fact from plaintifC's evi¬ 
dence or evidence introduced by de¬ 
fendant without objection by plain¬ 
tiff.—Pollarl V. Salt Lake City, 174 
P.2d 111, 111 Utah 26. 

Xastruotions held proper or not er¬ 
roneous 

Cal.—^Megee v. Pasulis, 160 P.2d 281, 
65 Cal.App.2d 94. 

m.— ^Edwards v. Wemick, N.B. 

2d 804, 327 IlLApp. 203. 

Mo.—^Payne v. Carson, 224 S.W.2d 60 
—-Doutt V. Watson, App., 231 S.W. 
2d 230. 

Ohio.—^Pay v. Thrasher, 66 N.E.2d 
23-6, 77 Ohio App. 179. 

64 C.J. p 769 note 77 [a]. 

43. Tex.—Panhandle Grain & Bleva-' 
tor Co. V, Dowlln, Civ.App., 247 S. 
W. 878. 

44. N.H.—McBride v. Huckins, 81 A. 
628, 76 N.H. 206. 

Tex.—^Renfro v. Texas Cent. Ry. Co., 
CivApp., 141 S.W. 820. 

4& HI.—Chicago, etc., R. Co. v. Har¬ 
rington, 61 N.E. 622, 192 Ill. 9. 

64 CJ. p 759 note 81. 

46. N.H.—Martel v. White Mills, 111 
A. 237, 79 N.H 439. 

64 C.J. p 769 note 62. 
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417, Mont.—Broberg v. Northern Pac. 

Ry. Co., 182 P.2d 861, 120 Mont 280. 
64 C.J. p 769 note 83. 

48. Mo.—Jordan v. St Joseph Ry., 
Light Heat & Power Co., 73 S.W. 
2d 206, 336 Mo. 819. 

Snfloienoy of complaint 
In action against sheriff and surety 
on his bond for death of jail prisoner 
as result of eating unsanitary food, 
complaint alleging that defendant 
negligently failed to take proper 
care of prisoner in that long and un¬ 
reasonable delay was made in sum¬ 
moning a doctor, with result that 
prisoner died before any proper phy¬ 
sician was called or notified, suffi¬ 
ciently informed defendants of such 
charge of negligence so as to author¬ 
ize instructions to jury thereon.— 
Magenheimer v. State ex rel. Dalton, 
90 N.E.2d 818, 120 Ind.App. 128. 

49. Mo.—Wilson v. Miss Hulling*s 
Cafeterias, 229 S.W.2d 654, 860 Mo. 
659. 

50. Mo.—^Moll V. Pollack, 8 S.W.2d 
38, 819 Mo. 744. 

64 CJ. p 759 note 84. 

61. (Ja.—Central of Georgia Ry. Co. 
V. Blackman, <68 S.E. 339, 7 Ga. 
App. 76*6. 

52. Iowa.—^Blake v. City of Bedford, 
161 N.W. 74, 170 Iowa 128. 

64 C.J. p 769 note 86. 
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where the pleading uses the word in a limited sense 
and the instruction in a broad sense, where the 
ground for recovery in either case is the same,58 
or even though the identical language of the plead¬ 
ings is not used in the instruction if the words 
used have the same legal intendment,®^ or even 
though words inappropriate to the issues are used, 
if the sense in which they are used is unmistakable 
and is pertinent and correct®® 

An instruction is not objectionable because it 
fails to refer to an immaterial averment in the 
pleading,®® or to submit a nonessential issue,®^ or 
because it refers to matters outside the pleading by 
way of introduction to,®® or illustration of,®® the 
matters in issue, or even matters outside the 
pleaded issues, if the jury are not misled thereby 
and are given full liberty to determine all issues 
of fact for themselves.®® 

An instruction within the pleadings is not made 
improper by being inapplicable to one of the par¬ 
ties to the action®! or to evidence tending to sup¬ 


port a defense not pleaded ;®2 nor is an instruction 
made objectionable by reference to matters con¬ 
cerning which there is no dispute,®® or to matters 
admitted in open court,®^ as, for example, the nar¬ 
rowing of the pleaded issues,®® or by omitting refer¬ 
ence to an affirmative defense,®® or by failing to in¬ 
corporate in instructions offered by plaintiff ele¬ 
ments admitted in defendant’s answen®^ 

§ 382. Confining Instructions to Issues Rais¬ 
ed by Evidence 

a. General ntles 

b. Applications of rules 

c. Instructions assuming facts not proved 

or disproved 

a. General Rules 

Instructions should be confined to the Issues pre¬ 
sented by the evidence, and Instructions on Issues not 
presented by the evidence are erroneous and are prop¬ 
erly refused. 

Instructions should be confined to the issues pre^ 
sented by the evidence.®® Where there is no evi- 


53. Ala.—Hester Ford, 180 So. 
203, 221 Ala. 502. 

64 ax p 759 note 87. 

54. Iowa.—Buchanan v, Hurd 
Creamery Co., 24^ N.W, 41, 216 
Iowa 415. 

Mo.—Green v. Kansas City, App., 107 
S.W.2d 104—Weise v. Harrison, 
App., 80 S.W.2d 148. 

64 ax p 759 note SS. 

56. Ga.—Orr v. Planters’ Phosphate 
& Fertilizer Co., 68 S.B. 779, 8 Ga. 
App. 59. 

56. Ga.—Phinlzy v. Bush, 70 S,B. 
248, 185 Ga. 678. 

57. Vt—Healey v. Cady, 161 A. 151, 
104 Vt. 468. 

58. Vt—Berkley v. Burlingrton Ca¬ 
dillac Co., 181 A. T6, 99 Vt 227. 

59. Ala.—Southern Ry. Co. v. Cates, 
100 So. 856, 211 Ala. 282. 

Reference to Illustrations and ex¬ 
amples grenerally see supra § 880 b. 
eOk Ariz.—City of Blshee v. Thomas, 
212 P. 190, 24 Ariz. 614. 

Conn.—Kozma v. Palumbo, 187 A. 
721, 156 Conn. 728. 

81. Wash.—Barnett t. Bull, 250 P. 

956, l4l Wejih. 189. 

68. Neb.—^Ritchie v. Steger, 139 N. 

W. 838, 93 Neb. <63. 

63. Ind.—Indianapolis Traction St 
Terminal Co. v. Lee, 118 N.B. 959, 
67 Ind.App. 105. 

6^ Gte-—^Loe v. Brown, 116 S.E. 309, 
155 Ga. 24. 

65. Ga.—Holston Box St Lumber Co. 
V. King, 117 SJS3. 467, 30 Ga.App. 
284. 

64 ax p 760 note 99. 


66. Mo.—Bollinger v. Curtis St Co. 
Mfg. Co., 249 S.W. 907. 

67. Mo.—Fledderman v. Manufactur¬ 
ers’ Ry. Co., App., 264 S.W, 717. 

68. Ala.—Pollard v. Williams. 191 
So. 225, 238 Ala. 391—^Manufactur¬ 
ers* Finance Acceptance Corpora^ 
tion Y. Autrey, 158 So. 181, 228 
Ala. 149. 

Ariz.—^Morris v. Aero Mejrflower 
Transit Co., 242 P.2d 279, 78 Ariz. 
390—^Butane Coip. y. BUrby, 187 P. 
2d 325, 66 Ariz. 272. 

Ark.—Hill y. Hardy, 157 S.W.2d 494, 
203 Ark. 79. 

Cal.—Popejoy y. BAnnon, 281 P.2d 
484, 37 Cal.2d 169—Sills y. Forbes, 
91 P.2d 246, 88 Cal.Ajpp.2d (219. 
Conn.—^Mlles y. Sherman, 166 A. 250, 
116 Conn. 676. 

Fla.—CarYer y. Chase, 174 So. 408, 
128 Fla. 287—Baggett v. BaYls, 169 
So. 872, 124 Fla. 701. 

Ga.—^Moffett y. McCurry, 67 S.B.2d 
807, 64 Ga.App. 858. 

Idaho.—Pittman y. Sather, 188 P.2d 
600, 68 Idaho 29—Nordquist y, W. 
A. Simons Co., 28 P.2d 207, 54 Idaho 
2L 

HI.—JanoYicz y. Schiesher, 118 N.E. 
2d 77, 850 HLApp. 499—Columbia 
Casualty Co. y. Bdwards, 87 N.B.2d 
820, 388 ULApp. 300. 

Ind.—New York Cent By. Co. v. 
Powell, 47 N.B.2d 616, 221 Ind. 
821—^Loeser y. Simpson, 89 N.B.2d 
945, 219 Ind. 672—Chesapeake St O. 
Ry. Co. Y. Boston, 76 N.B.2d 194, 
118 IndApp. 526, Yacated on other 
grounds 82 NJB3.2d 249, 226 Ind. 
582—Conder y; Rowley, 34 N.B.2d 
162, 109 IndApp. 268—^PennsylYa- 
nia Ice St Coal Co. y, BUscfaer, 21 1 
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N.B.2d 486, 106 Ind.App. 613—Gil¬ 
bert V. Harges, 199 NJB. 424, 101 
Ind.App. 894. 

Iowa.—Clayton y. Mcllrath. 44 N.W. 
2d 741, 241 Iowa 1162, 27 A.L.R.2d 
807—^McMahon v. Rauch, 298 N.W. 
908, 230 Iowa 674—Reed y. Pape, 
284 N.W, 106, 226 Iowa 170. 

Ky.—-EYola Realty Co. y. Westerfleld, 
251 S.W.2d 298—Allen y. Large, 
239 S.W.2d 225—Bailey y. Hall, 
176 S.W.2d 612, 295 Ky. 740—Dal- 
zell Y. McClintocac, 171 S.W,2d 467, 
294 B[y. 319—Murphy y. EArmon, 
166 S.W.2d 11, 291 Ky. 604—Tipton 
Y. BstlU Ice Co., 182 S.W.2d 347, 279 
Ky. 798—Bowling Green-Hopkins- 
Yille Bus Co. Y. Montgomery, 129 
S.W.2d 636, 278 Ky. 887—Pruden¬ 
tial Ins. Co. of America y. Bond, 
77 S.W.2d 873, 267 Ky. 46. 

Mass.—Williamson v. Feinstein, 41 
N.B.2d 186, 811 Mass. 822. 

Mich.— LltYln y. Joyce, 44 N.W.2d 
867, 829 Mich. 56—Socony Vacuum 
Oil Co. Y. Marvin, 21 N.W.2d 841, 
818 Mich. 628^—Susich v. Michigan 
Consol. Gas Co., 291 N.W. 26, 292 
Mich. 612. 

Minn.—^Leman y. Standard Oil Co. of 
Ind., 67 N.W.2d 814, 238 Minn, 879 
—Johnson v. Kutches, 285 N.W. 
881, 205 Minn. 888—Benson y* 

Northland Transp. Co., 274 N.W. 
532, 200 Minn. 445. 

Miss.—Motors Ins. Corp. v. Smith, 67 
So.2d 294—Cochran y. Peeler, 47 
So.2d 806, 209 Miss. 894—Poteete y. 
City of Water Valley. 42 So.2d 112, 
207 Miss. 173. 

Mo.—Rose V. St Louis Public Serv¬ 
ice Co., 205 S.VSr.2d 659—Robb y. 
St Louis Public Service Co., 178 S. 
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dence on an issue, failure to instruct on, or to i tions on issues not raised by the evidence,^® as 
present it, is not error.®® On the contrary, instruc- | well as instructions in other cases on issues 


W.2d 448, 852 Mo. 556—Noe v. 
Thompson, 178 S.W.2d 896—Wells 
v. Raber, 166 S.W.2d 1073, 350 Mo. 
5*86—Slemers v. St. Louis Elec. 
Terminal Ry. Co., 155 S.W.2a 180, 
348 Mo. 682—Seag^o v. New York 
Cent R. Co., 156 S.W.2d 126, 848 
Mo. 761, reversed on other grounds 
62 act 80*6, 816 U.S. 781, 86 L.Ed. 
1188—^Bladderly v. Vossbrink, 149 

S. W.2d 869—State ex rel. Banks v. 
Hostetter, 126 S.W.2d 885, 844 Mo. 
166—Clarke v. Jackson, 116 S.W. 
2d 122, 842 Mo. 637—Universal a I. 

T. Credit Corp. v. Fullerton, App., 
249 S.W.2d 176—^Hayes v. Adams, 
App., 244 S.W.2d 123—Jos. Green- 
spon's Son Pipe Corp. v. Hyman^ 
Michaels Co., App., 188 S.W.2d 426. 

Neb.—Styskal v. Brickey, 62 N.W.2d 
864, 168 Neb. 208—Webber v. City 
of Scottsbluff, 85 N.W.2d 110, 160 
Neb. 446—^Muller v. Jensen, 12 N. 
W.2d 80. 144 Neb. 1. 

N.H.—^Lynch v. L. B. Sprague, Inc., 
66 A.2d 697, 95 N.H. 486. 

N.J.—Kresse v. Metropolitan Life 
Ins. Co.. 168 A. 684, 111 N.J.Law 
474. 

N.C.—Collingwood V. Winston-Salem 
Southbound Ry. Co., 59 S.E.2d 584, 
232 N.C. 192, reheard 62 S.E.2d 87, 
282 N.C. 724—Curlee v. Scales, 28 
S.E.2d 576, 223 N.C. 788. 

N.D.—Smith V. Knutson, 47 N.W.2d 
637, 78 N.D. 48. 

Ohio.—Kinkey v. Maxon, 114 N.E.2d 
862, 94 Ohio App. 85. 

Okl.—Overstreet v. Bush, 266 P.2d 
416, 208 Okl. 366—Johnson v. Har¬ 
ris, 102 P.2d 340, 187 Okl. 239— 
Breshears v. Wright 71 P.2d 455, 
180 Okl. 668—Miller v. Price, 33 P. 
2d 624, 168 Okl. 462. 

Pa.—^Hepler v. Hammond, *69 A2d 95, 
863 Pa. 866—Minster v. Philadel¬ 
phia Rapid Transit Co.. 176 A. 72, 
116 Pa.Super. 662—^Davis v. Shober, 
Com.Pl., 4 ChestCo. 170. 

Tenn.—^Monday v. MUlsaps, App., 264 
S.W.2d 6. 

Utah.—Olsen v. Warwood, 256 P.2d 
726—Pollari v. Salt Lake City, 176 
P.2d 111, 111 Utah 26—Mehr v. 
ChUd, 61 P.2d 624, 90 Utah 348— 
State Bank of Beaver County v. 
HolUngshead, 26 P.2d 612, 82 Utah 
416. 

Vt—TerrUl v. Tillteon, 54 A. 187, 76 
Vt 198. 

Va.—Williams v. Blue Bird Cab Co., 
52 S.E.2d 868, 189 Va. 402—H. J. 
Heinz Co. v. W. B. Shafer, Inc., 49 
S.B.2d 298, 188 Va. 320—Hamilton 
V. Glemming, 46 S.E.2d 438, 187 
Va. 809—Virginia Elec. A Power 
Co. V. Courtney, 27 S.B.2d 917, 182 
Va. 176—^Twyman v. Adkins, 191 
S.B. 615, 168 Va. 466. 

Wash.—Ashley v. Ensley, 265 P,2d 
829. 


W.Va.—Wilson v. Edwards, 77 S.B.2d 
164—^Thrasher v. Amere Gas Util¬ 
ities Co.. 75 S.E.2d 376, appeal dis¬ 
missed 74 e.Ct. 478, 347 U.S. 910, 

98 L.Ed.-Cato v. SUling, 78 

S.E.2d 731—Chesapeake & O. R. 
Co. V. Johnson, 60 S.E.2d 203, 134 
W.Va. 619—Wright v. Valan, 43 
S.B.2d 364, 180 W.Va. 466. 

64 C.J. p 760 note 4—87 C.J. p 661 
note 71. 

Agreed statemeiLt 

A reauest not supported by agreed 
statement on which case was tried, 
cannot be given.—Springfield Accept¬ 
ance Co. V. Laroumls, 29 N.E.2d 725, 
307 Mass. 118. 

The sole fniLotlon of instmetioBS is 
to convey to the minds of the Jury 
the correct principles of law applica¬ 
ble to the evidence submitted to 
them, in order that, having deter¬ 
mined the final state of facts from 
the evidence, the Jury may, by the 
application of the proper legal prin¬ 
ciples, arrive at a correct conclusion 
according to the law and evidence, 
and nothing should be given the Jury 
unless it will promote such object.— 
Monroe v. Wear, 276 Ill.App. 670. 

Xnstraotions which are broader 
than proof are erroneous, since in¬ 
struction should follow pleading and 
proof, and should not be broader 
than either.—Budd Budd, Mo.App., 
97 S.W.2d 149. 

Evidenoe as test of instructions 

(1) Instructions must be suited to 
the facts of the particular case.— 
Thompson v. Smith, 103 F.2d 936, 70 
App.D.C. 66, 123 AL.R. 76—^Reese v. 
Wells, D.C.Mun.App., 73 A.2d 899. 

(2) The propriety of Instructions 
depends largely on evidence in par¬ 
ticular case in which they were giv¬ 
en. 

Cal.—^McNamara v. Emmons, 97 P.2d 
609, 86 Cal.App.2d 199. 

Ky.—Miller v. Sears, 265 S.W.2d 643. 

(8) The correctness of an instruc¬ 
tion is to be tested by the evidence 
to which it applies.—^Morrison v. 
Kansas City Coca-Cola Bottling Co., 
263 P.2d 217, 175 Kan. 212. 

(4) The propriety of an instruc¬ 
tion is to be determined not by 
whether it embodies a correct state¬ 
ment of the law on a given state of 
facts, but whether it correctly states 
the law relevant to issuable facts 
given in evidence on trial.—Public 
Service Co. of Ind. v. De Ark, 92 N. 
E.2d 728, 120 Ind.App. 858. 

(6) However, it has been held that 
a charge must be tested by claims of 
proof and not by the evidence.—Car¬ 
ney V. De Wees, 70 A.2d 142, 18*6 
Conn. 266—Moore v. Waterbury Tool 
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Co., 199 A. 97, 124 Conn. 201, 116 A. 
L.R. 664. 

Eb^ecnlaiion and oonjeotare 
An Instruction should not be given 
which permits the Jury to reach a 
verdict by speculation and conjecture. 
Ind.—^Huntington v. Hamilton, 73 N. 

E.2d 352, 118 Ind.App. 88. 

Mo.—Putnam v. Unionville Granite 
Works, App., 122 S.W.2d 389. 

69. Ala.— Corpus Juris elted in 
Franklin Fire Ins. Co. of Philadel¬ 
phia, Pa. V. Slaton, 188 So^ 866, 867, 
286 Ala. 665. 

Ga.—Green v. Metropolitan Life Ins. 
Co., 21 S.E.2d 465, 67 GeuApp. 520 
—Southern Ry. Co. v. Slaton, 178 
S.E. 392, 60 Ga.App. 670. 

Mo.—Cova V. Bankers & Shippers Ins. 
Co. of New York, App., 100 S.W.2d 
28. 

N.H.—Bouvier v. Allen, 174 A. 788. 87 
N.H. 119. 

Pa.—Scollon v. Pennsylvania H Co., 
52 Pa.Dist. & Co. 649. 

Tenn.—^Berryman v. Dilworth, 160 S. 

W.2d 899, 178 Tenn. 566. 

'64 C.J. p 761 note 5. 

Statement of witness not in evU 
dence could not form any basis for 
a rejected ixustructlon.—^Tennessee 
Gas Transmission Co. v. Fox, 68 S.E. 
2d 684, 134 W.Va. 106. 

70. U.S.—^Loew*s, Inc. v. Cole, C.A. 
Cal., 185 F.2d 641, certiorari denied 
Cole V, Loew’s, Inc., 71 S.Ct. 670, 
840 U.S. 954, 96 L.Ed. 688—Corpus 
Juris dted in McCarthy v. Pennsyl¬ 
vania R. Co., C.C.A.Ind., 166 F.2d 
877, 882, certiorani denied 67 S. 
Ct. 635, 329 U.S. 812, 91 L.Ed. 693 
—Southern Pac. Co. v. Schwartz, C. 
aA.Ariz., 89 F.2d 192. 

Ariz.-^cott V. Scott, 262 P.2d 671, 

76 Ariz. 116—^Butane Corp. v. Kir¬ 
by, 187 P.2d 825, 66 Ariz. 272. 

CaJ.—^Rodenberger v. Frederickson, 
244 P.2d 107, 111 Cal.App.2d 139— 
Aurenz v. Los Angeles Ry. Corp., 
65 P.2d 910, 19 Cal.App.2d 401. 
Colo.—Greenwood v. Kier, 243 P.2d: 
417, 125 Colo. 833—Calnon v. Sorel, 
119 P.2d 616, 108 Colo. 467—Mc¬ 
Caffrey V. Mitchell, 56 P.2d 926, 67 
P.2d 900, 98 Colo. 467. 

Fla.—^Bessett v. Hackett, 66 So.2d 
'694—^Postal Teh & Cable Co. v. 
Doyle, 167 So. 358, 123 Fla. 695, 
reheard 176 So. 615, 128 Fla. 707. 
Go .—Ware v. Martin, 70 S.E.2d 759, 
209 Ga. 135—Fuller v. Stone, 61 S« 
E.2d 467, 207 Ga. 866—Baker v. 
Goddard. 53 S.E.2d 764, 206 Ga. 
477—Waters v. Waters, 24 S.E.2d; 
20, 195 Ga. 281—Hatcher v. Bray, 

77 S.E.2d 64, 88 Ga.App. 844—Nel¬ 
son V. Huber & Huber Express, 54 
S.E,2d 462, 79 Ga.App. 721—Armour 
& Co. v. Roberts, 12 S.E.2d 876, 63 
Ga.App. 846. 
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directly opposed to the evidence,are erroneous, I and properly refused,'^^ although they are correct 


m.—OhlweileT v. Central Bn^neerlngr 
Co., 109 N.B.2d 232, 348 IlLApp. 
246—Magrill v. Georgre, 105 N.B.2d 
808, 847 IlLApp. 6—Porter v. Ter¬ 
minal R. Ass*n of St. LfOuis, 65 N.B. 
2d 31, 327 I11.APP. 646—Mississippi 
Lime & Material Co. v. Smith, 282 
IlLApp. 361. 

Ind.—^Hoesel v. Cain, 63 N.E.2d 165, 
222 Ind. 330, rehearing denied 53 
N.13,2d 769, 222 Ind. 330—Hayes 
Freight Lines v. Oestricher, 66 N. 
E.2d *612, 117 Ind.App. 143, rehear¬ 
ing denied 68 N.B.2d 792, 117 Ind. 
App. 143—Columbia Grocery Co. v. 
Schlesinger, 200 N.B. 414, 102 Ind. 
App. 617. 

Iowa.—Enfield v. Butler, 264 N.W. 
546, 221 Iowa <615. 

TTfl-n. —^Lee V. Gas Service Co., 201 P. 
2d 1023, 166 Kan. 285—Mitchell v. 
Bawson, 191 P.2d 918, 164 Kan. 
630. 

Ky.—Bullock V. Gay. 177 S.W.2d 883, 
296 Ky. 489. 

Mass.—Bilodeau v. Mallei, 34 (N’.B. 
2d 687, 309 Mass. 237—Klein v. 
Keresey, 29 N.B.2d 703, 307 Mass. 
61. 

Miss.—Belk y. Rosamond, 67 So.2d 
461, 213 Miss. 683—^Rex Nitrogen & 
Gas Co. V. Hill, 67 So.2d 173, 213 
Miss. 698, suggestion of error ovei> 
ruled 57 So.2d 569, 213 Miss. 698— 
Johnson v. Howell, 66 So.2d 491, 
213 Miss. 195—Rawlings v. Ingle- 
brltzen, 52 So.2d 630, 211 Miss. 760 
—Jones v. Dixie Greyhound Lines, 
50 So.2d 902, 211 Miss. 34—Gulf, 

M. & O. R Co. V. Smith, 50 So.2d 
898, 210 Miss. 768—^J. W. Sanders 
Cotton Mill V. Moody, 195 So. 683, 
189 Miss. 284. 

Mo.—^Biehle v. Frazier, 232 S.W.2d 
466, 360 Mo. 1068—^Rothe v. Hull, 
180 S.W.2d 7, 352 Mo. 926—Alwood 
V. St. Louis Public Service Co., 
App., 238 S.W.2d 868—Johnson v. 
Thompson, App., 236 S.W.2d 1— 
Silvey v. Herndon, App., 234 S.W. 
2d 836—Setser v. St. Louis Public 
Service Co., App., 209 S.W.2d 746— 
Day v. Banks, App., 143 S.W.2d 68 
—^Putnam v. Unionville Granite 
Works, 122 S.W.2d 389—Cory v. 
Interstate Securities Co., 99 S.W. 
2d 861. 

Mont.—^Bogovich v. Chicago, M., St 
P. & P. R Co., 208 P.2d 971, 122 
Mont 312—Garrison v. Trowbridge, 
177 P.2d 464, 119 Mont 505. 
Neb.—Gilliland v. Wood, 68 N.W.2d 
147, 158 Neb. 286—In re Stein- 
inger's Estate, 297 N.W. 169, 139 
Neb. 284—Carnes v. Deklotz, 291 

N. W. 490, 137 Neb. 787—Tighe v. 
Interstate Transit Lines, 263 N.W. 
483, 130 Neb. 6. 

N.H.—^Watson v. Gregg & Son, 79 A. 
2d 9, 96 N.H 487—Lindberg v. 
Swenson, 60 A.2d 458, 95 N.H 184. 
N.J.—Guzzi V. Jersey Central Pow¬ 


er & Li^t Co., 96 A.2d 387, 12 
N.J. 261. 

N.C.—Citizens Nat Bank v. Phillips, 
78 S.B.2d 323, 230 N.C. 470—Chil¬ 
dress V. Johnson Motor Lines, 70 
S.B.2d 558, 285 N.C. 522. 

Ohio.—^Doering v. City of Cleveland, 
App., 114 N.B.2d 273—Fitzgerald v. 
Chemical Service Corp., 84 N.B.2d 
754, 84 Ohio App. 428—Klarlo v. 
Cincinnati St Ry. Co., 43 N.B.2d 
762, 69 Ohio App. 327. 

Okl.—Van Antwerp v. Tuller, 214 P. 
2d 287, 202 Okl. 866—^Magnolia Pe¬ 
troleum Co. V. Galloway, 83 P.2d 
174, 183 Okl. 432—Osenbaugh v. 
Virgin & Morse Lumber Co., 4>6 P. 
2d 962, 173 Okl. 110. 

Utah.—State Bank of Beaver County 

V. Hollingshead, 25 P.2d 612, 82 
UtalL 416. 

Va—Campbell Soup Co. v. Davis, 176 
S.E. 743. 168 Va 89. 

Wash.—Williamson v. Irwin, 267 P. 
2d 702—Leavitt v. De Toung, 263 
P.2d 692, 43 Wash.2d 701. 

W.Va—Higgs V. Watkins. 78 S.B.2d 
230—^Ballengee v. Whitlock, 74 S. 
B.2d 780—^Moore v. Turner, 71 S.B. 
2d 342, 82 AL.R2d 718—Danger- 
field V. Akers, 83 S.E.2d 140, 127 

W. Va 409—Ebert v. Ebert 200 
S.B. 831, 120 W.Va 722. 

Wyo.—Weber v. Weber, 248 N.W. 

642, 124 Neb. 878. 

64 C.J. p 761 note 6. 

Misleading and confusing instmo- 
tion 

An instruction not supported by 
the evidence is misleading and con¬ 
fusing and therefore erroneous. 

Mo.—Huger v. Doerr, App., 170 S.W. 
2d 689—Stewart v. Wenger, App., 
125 S.W.2d 537. 

Neb.—^In re Keup's Estate, 18 N.W.2d 
63, 145 Neb. 729. 

71- D.C.—Watwood v. Credit Bureau, 
Inc., Mun.App., 97 A.2d 460. 

Ky.—Allen v. Large, 239 S.W.2d 226. 
Vt—^B, A. Strout Realty Agency, Inc. 
V. Wooster, 99 A.2d 689, 118 Vt 
66 . 

64 C.J. p 763 note 7. 

72. U.S.—Jones v. Weaver, C.CA. 
Ariz., 128 F.2d 403—^McLean v. 
Donoghue Transp. Co., C.C.A.Me., 
97 F.2d 356. 

Ala—Arrlck v. Fanning, 47 So.2d 708, 
35 AlaApp. 409—^Birmingham Elec. 
Co. V. Kennedy, 13 So.2d 101, 81 
AlaApp. 142. 

Ariz.—^Phoenix Baking Co. v. Vaught 
156 P.2d 725, 62 Ariz. 222. 

Ark.—Johnson v. Stout 288 S.W.2d 
97, 218 Ark. 699. 

cat—^House Grain Co. v. Flnerman & 
Sons, 258 P.2d 1034, 116 CalApp.2d 
485—Kroplin v. Huston, 179 P.2d 
575, 79 CalALpp.2d 882—Nichols v. 
Smith, 28 P.2d 698, 186 Cal.App. 
272 

Cblo.—Dobbs V. Sugloka, 186 P.2d 
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784, 117 Colo. 218—City and County 
of Denver v. Stutzman, 33 P.2d 
1071, 95 Colo. 166. 

D.C.—Bowles V. Marsh, MunApp., 82 
A.2d 135. 

Ga—Spain v. Spain, 47 S.E.2d 279, 
203 GkL 411—Chandler v. Raney, 40 
S.E.2d 661, 201 Ga 544—Rogers v. 
Manning, 38 S.E.2d 724, 200 Ga 844 
—Collins V. Sam R Greenberg & 
Co., 36 S.E.2d 484, 78 GaApp. 377 
—^Yellow cab Co. v. Adams, 31 S.B. 
2d 195, 71 GaApp. 404—^Edwards v. 
Ford, 26 S.E.2d 306, 69 GaApp. 578 
—Mishoe V. Davis, 14 S.E.2d 187, 64 
(raApp. 700—Parnell v. A. W. Muse 
Co., 192 S.E. 556, 66 GaApp. 213 
—Hearn v. Batchelor, 170 SJffl. 203, 
47 GraApp. 213. 

Idaho.—Vancil v. Anderson, 227 P.2d 
74, 71 Idaho 95—^Preston A. Blair 
Co. V. Rose, 51 P.2d 209, 56 Idaho 
114. 

Ill.—^Kanter v. O'Bara 99 N.B.2d 391, 
843 Ill.App. 463—^Pittman v. Dug¬ 
gan, 84 N.E.2d 701, 336 RlApp. 502 
—Olson V. Peter Pan Bakery, 78 
N.E.2d 843, 334 IllApp. 208—Bliss 

V. Knapp, 72 N.m2d 566, 331 111. 
App. 46—Wood V. Dillon, 66 N.E.2d 
748, 329 Ill.App. 16—Selimos v. 
Marinos, 54 N.E.2d 836, 323 IlLApp. 
144. 

Ind.—State v. Ahaua 68 N.B.2d 199, 
223 Ind. 629—^New York Cent R. 
Co. V. De Leury, 192 N.D. 126, 100 
Ind. App. 140. 

Iowa—Stingley v. Crawford, 268 N. 

W. 316, 219 Iowa 609—Grover v. 
Neibauer, 247 N.W. 298, 216 Iowa 
631. 

Kan.—Auwarter v. Kansas City, 16 
P.2d 547, 186 Kan. 571. 

Ky.—^Evola Realty Co. v. Westerfield, 
251 S.W.2d 298—Porter v. Johnson, 
132 S.W.2d 536, 280 Ky. 29. 

Md.—West V. Belle Isle CAb Co., 100 
A.2d 17, 203 Md. 244—Emery, to 
Use of Calvert Ins. Co. v. P. P. 
Asher, Jr., & Sons, 75 Au2d 333, 196 
Md. 1—Singleton v. Roman, 72 A.2d 

705, 195 Md. 241—Coca Cola Bot¬ 
tling Works v. Catron, 46 A.2d 303, 
186 Md. 156—Baltimore & O. R. Co. 
V. State, for Use of Carbone, 181 A. 
830, 169 Md. 345—Homeseekers' 
Realty Co. v. Silent Automatic 
Sales Corporation, 163 A. 841, 163 
Md. 541. 

Mass.—Kelsey v. Hampton Court Ho¬ 
tel Co., 97 N:E.2d 407, 827 Mass. 
150—^Bagdikian v. City of Worces¬ 
ter, 63 N.E.2d 892, 818 Mass. 707— 
Dillon V. Town of Framingham, 193 
N.E. 54, 288 Mass. 511—^Buckley v. 
Gray, 188 N.E. 610, 285 Mass. 110. 
Minn.—Kolars v. Delnik, 266 N.W. 

706, 197 Minn. 183—Gross v. G^ener- 
al Inv. Co., 269 N.W. 667, 194 Minn, 
23—O'Connor v. Chicago, M., St 
P. & P. Ry. Co., 251 N.W. 674, 190 
Minn. 277, followed in 263 N.W. 
670, 190 Minn. 290, certiorari denied 
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as abstract propositions of law,73 and although the 
issues are raised by the pleadings and it is er¬ 
ror to refuse to eliminate an issue made by the 
pleadings when there is no evidence to support it.76 
An instruction is erroneous if it charges on a theory 
not supported by the evidence.^® 

If an instruction not warranted by the evidence 
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is calculated to mislead the jury and prejudice the 
objecting party it is fatal error;77 but an instruc¬ 
tion stating a correct proposition of law is not 
necessarily misleading or prejudicial, merely be¬ 
cause it is inapplicable to the facts in evidence,7® 
and where it is not prejudicial, it is not a fatal 
error.7® An instruction which is correct in its ap- 


Chica,go, M., St. P. & P. K. Co. v. 
O'Connor, 54 S.Ct 860, 292 U.S. 661, 
78 L..Ed. 1600. 

Miss.—City of Jackson v. Cook, 58 So. 

2d 498, 214 Miss. 201. 

Mo.—Crites v. Kansas City Public 
Service Co., 190 S.W.2d 924—Gate- 
ly V. St. Louis-San Francisco Ky. 
Co., 66 S.W.2d 64, 382 Mo, 1—Hath¬ 
away V. Evans, App., 235 S.W.2d 
407—^Burris v. Kansas City Public 
Service Co., App., 226 S.W.2d 743 
—^F. A. Sander Real Estate & lUv. 
Co. V. Warner, App., 206 S.W.2d 
283—Witte v. Smith, 152 S.W.2d 
661, 237 Mo.App. 639—^Yancey v. 
Central Mut Ins. Ass'n, App., 77 S. 
W.2d 149—^Hayward v. Ham, App., 
69 S.W.2d 726. 

Mont—^Boffovich v. C9ilcago, M., St. 
P. & P. R. Co.. 203 P.2d 971, 122 
Mont 312—Davis v. Sullivan Gold 
Min. Co., 62 P.2d 1292, 103 Mont 
462. 

Neb.—^Trebelhorn v. Bartlett 47 N. 
W.2d 374, 164 Neb. 113—Brown v. 
Hyslop, 45 N.W.2d 748, 153 Neb. 
669—Tews v. Bamrick, 26 N.W.2d 
499, 148 Neb. 59—Cantrell v. Owen, 
13 N.W.2d 408, 144 Neb. 361—Mao 
kechnle v. Lyders, 279 N.W. 328, 
134 Neb. 682—Suhr v. Dindell, 277 
N.W. 381, 133 Neb. 866—Lebs v. 
Mutual Ben. Health & Accident 
Ass’n, 247 N.W. 19, 124 Neb. 491. 
N.H.—^Mlgneault v. St Germain Mo¬ 
tors, Inc., 100 A.2d 901, 98 N.H 337 
—Savoie V. Littleton Const Co., 67 
A.2d 772, 96 N.H. 67. 

N.J.—Gibson V. Pennsylvania R. C6., 
82 A.2d 636, 14 N.J.Super. 426. 

N.T.—^Angerosa v. White Co„ 290 N. 
Y.S. 204, 248 APP-Div. 426, affirmed 
11 N.B.2d 326, 276 N.Y. 624. 

N.D.—Bnget v. Neff, 48 N.W.2d 644, 
77 N.D. 366—^Myers v. Hagert 
Const Co., 23 N.W.2d 29, 74 N.D. 
436. 

Ohio.—^Kurth v. Krumme, 66 N.B,2d 
227, 143 Ohio St 688—Armstrong 
V. Feldhaus, 93 N.E.2d 776, 87 Ohio 
App. 76. 

Okl.—Spicers, Inc., v. Rudd, 188 P.2d 
692, 199 Okl. 676—City of Ada v. 
Canoy, 177 P.2d 89, 198 Okl. 296— 
Pure Oil Co. v. Taylor, 156 P.2d 529, 
195 Okl. 98—First Nat Bank in 
Pawhuska v. Lewis, 146 P.2d 840, 
193 Okl. 678—Oklahoma City v. Ly- 
can, 141 P.2d 1013, 193 OkL 170 
—Empire Oil & Refining Co. v. 
Fields, 112 P.2d 896, 188 Okl. 666, 
appeal dismissed 62 S.Ct 79, 814 

U.S. 672, 86 L.Ed. 468—Merchants 


& Bakers Guaranty Co. v. Washing¬ 
ton, 94 P.2d 930, 186 Okl. 532, 137 
A.L.R 1123. 

Or.—Gossett v. Van Egmond, 165 P. 
2d 804, 176 Or. 134—Hill v. Wood, 
19 P.2d 89, 142 Or. 143. 

Pa—Bills V. Zltterbart 69 A.2d 78, 
363 Pa 207—Susser v. Wiley, 39 A. 
2d 616, 350 Pa 427—PanacclOi v. 
Coastal Tank Lines, ConouPL, 37 
Del.Co. 394. 

R.I.—^Llanos v. Andreucci, 48 A.2d 
343, 72 R.L 123—Myers v. Myers, 7 
A.2d 786, 63 HI. 264. 

Tena—Brown v. Wallace, 15 Tenn. 
App. 187—Nash v. Mitchell, 9 Tena 
App. 134—Tennessee Cent Ry. Co. 

V. Gleaves, 2 Tenn.App. 649. 

Utah.—Hickman v. Union Pac. R Co., 

218 P.2d 660, 117 Utah 136. 

Wash.—State Bank of Wilbur v. 
Phillips, 119 P.2d 664—Auerbach v. 
Webb, 17 P.2d 1, 170 Wash. 567. 
W.Va—^Kap-Tex, Inc. v. Romans. 67 
S.B.2d 847, 186 W.Va 489—Thom¬ 
ason V. Mosrie, 60 S.E2d 699, 134 

W. Va 634. 

Wyo.—Shikany v. Salt Creek Transp. 

Co., 45 P.2d 646, 48 Wyo. 190. 

64 C. J. p 763 note 8. 

73. Cal.—^Davenport v. Stratton, 149 
P.2d 4, 24 Cal.2d 232. 

Ga—Anderson v. Barroa 69 S.E.2d 
874, 208 Ga 785—Morrow v. South¬ 
eastern Stages, 22 S.B.2d 336, 68 
GaApp. 142. 

Ill.—^Kern v, Howard, 49 N.B.2d 881, 
820 IllApp. 141—Smith v. Illinois 
Power Co., 279 IlLApp. 606. 

Iowa—Deweese v. Iowa Transit 
Lines, 266 N.W. 428, 218 Iowa 1327. 
Me.—^Desmond v. Wilsoa 60 AL.2d 
782, 143 Me. 262. 

Mass.—^First Nat Bank of Boston v. 
Mathey, 31 N.B.2d 26, 308 Mass. 
108—^Wilson V. Birkenbush, 26 N. 
E.2d 158, 306 Mass. 173. 

Miss.—Hunt v. Sherrill, 16 So.2d 426, 
196 Miss. 688. 

Mo.—^In re Thomasson's Estate, 148 
S.W.2d 767, 347 Mo. 748. 

N.J.—Garton v. Public Service Elec. & 
Gas Co., 189 A. 403, 117 N.J.Law 
620. 

N.C.—Childress v. Johnson Motor 
Lines, 70 S.E.2d 668, 236 N.C. 622. 
Ohio.—^Patterson v. George F. Alger 
Co., App., 112 N.E.2d 66. 

Okl.—Chicago, R. L & P. Ry. Co. v. 
Richerson, 94 P.2d 934, 186 Okl. 660 
—Cosden Oil & Gas Co. v. Moss, 61 
P.2d 668, 177 Okl. 603. 

64 C.J. p 768 note 9. 

OQl 


Statutes QLuoted In instruction. 

Fact that statutes quoted in in¬ 
structions contained some language 
not applicable to facts Involved was 
not error in and of itself.—Thomas 
V. Mosheim, 102 N.E.2d 556, 345 Bl. 
App. 184. 

74- U.S.—^Lynch v. U. S., C.CAuQa, 
73 F.2d 316. 

Ariz.—^Morris v. Aero Mayflower 
Transit Co., 242 P.2d 279, 73 Ariz. 
390—^Butane COrp. v. Kirby, 187 
P.2d 326, 66 Ariz. 272. 

Cal.—Arundel v. Turk, 60 P.2d 486, 16 
CalA.pp.2d 293. 

Iowa.—Smith v. Chicago, B. & Q. B. 
Co., 1 N.W.2d 225, 231 Iowa 278— 
Simmons v. Chicago, R I. & P. Ry. 
Co., 262 N.W. 616, 217 Iowa 1277. 
Ely.—Chesapeake & O. Ry. Co. v. Cau¬ 
dill, 109 S.W.2d 20, 270 Ky. 107— 
Prudential Ins. Co. of America v. 
Bond, 77 S.W.2d 373, 267 Ky. 46— 
Moss V. Mittel, 69 S.W.2d 1046, 253 
Ky. 504. 

Miss.—Dixie Stock Yard v. Ferguson, 
4 So.2d 724, 192 Miss. 166. 

Neb.—Welsenmiller v. Nestor, 49 N. 
W.2d 679, 154 Neb. 839—Allen v. 
Clark, 28 N.W.2d 439, 148 Neb. 627 
—Cantrell v. Owen, 13 N.W.2d 408, 
144 Neb. 361. 

Okl.—Jackson v. Veach, 237 P.2d 899, 
205 Okl. 329—Kum v. Manley, 163 
P.2d 623, 194 Okl. 674—City of Dun¬ 
can V. Canan, 82 P.2d 663, 183 Okl. 
316—Sovereign Camp, W. O. W., v. 
Duke, 66 P.2d 484, 179 Okl. 299. 

64 C.J. p 768 note 10. 

75. Ill.—Chicago City R Co. v. Red¬ 
dick, 139 IlLApp. 160. 

75- Okl.—^Farmers' Union Co-op. Gin 
Co. V. Fairbanks, Morse & Co., 73 
P.2d 1148, 181 Okl. 336. 

33 C.J. p 141 note 63—26 C.J. p 666 
note 82. 

77- Cal.—Davenport v. Stratton, 149 
P.2d 4, 24 Cal.2d 232. 

Mo.—^Missouri Steel & Wire Co. v. 
Edmonds & Aligier, 136 S.W.2d 118, 
234 Mo.App. 1028. 

64 C.J. p 768 note 12. 

78- Md.—New York. P. & N. R Co. 
V. Waldron, 82 A. 709, 116 Md. 441, 
39 L.R.A,N.S., 502. 

64 C.J. p 769 note 13. 

79- Mont.—Thornton-Thomas Mer¬ 
cantile Co. V. Bretherton, 80 P. 10, 
82 Mont 80. 

64 C.J. p 769 note 14. 
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plication to the evidence will be upheld,8® and it 
is error to refuse requests therefor,or to fail to 
charge on such issues,®^ or to add to a charge prop¬ 
erly asked a material qualification not required or 
authorized by the evidence.^3 This, it has been 
held, is true, although the instruction may be errone¬ 
ous as an abstract proposition.^^ 

In a case against two or more defendants instruc¬ 
tions as to an issue between plaintiff and a defend¬ 
ant who offers no evidence should be confined to 
evidence presented by plaintiff, omitting evidence 
presented by another defendants^ it is not error 
to refuse to charge on the effect of admissions of 
a defendant made in the absence of his codefendant 
in the absence of evidence of admissions that could 
prejudice any of the codefendanfs substantial 
rights.^® Where plaintiff sues defendants jointly, 
he cannot complain of an instruction on a defense 
supported by evidence as to one defendant, although 
it is not supported by evidence as to the other de- 
fendant®^ The giving of an instruction on un¬ 
avoidable accident when limited to one of the par¬ 
ties to the action is not encouraged.^^ 

What constitutes conformity with evidence. In 
determining whether an instruction is confined to 
the evidence the charge must be construed as a 
whole.8® An instruction in terms clearly appl 3 ring 
to conditions disclosed by the evidence is proper, 


even though broad enough to apply to other possible 
conditions of which there was no evidence,^® and 
even though the instruction would have been er¬ 
roneous in law, had the other conditions existed.®^ 
Although there is authority to the contrary,®^ it 
has been held that it is no objection to an instruc¬ 
tion that it states the contentions of the parties as 
presented by the pleadings, even though there is no 
evidence, or insufficient evidence, to support some 
of them;®3 or that in setting out in detail all the 
conditions of plaintiff’s right to recover it is based 
partly on evidence that was imcontradicted,^^ even 
though an instruction on admitted matter is prop¬ 
erly refused,® 5 or on evidence brought out in reply 
to a counterclaim, provided, however, it relates to 
a matter in issueor that it refers to arguments of 
counsel for both parties which assumed the existence 
of a fact outside the evidence,®*^ or to outside facts 
that may be made a part of the case without being 
introduced in evidence,®® or to matters outside the 
evidence by way of illustration to clarify the issues 
raised by the evidence;®® or that it fails to submit 
matters of defense not disclosed by the evidence.^ 
An instruction is objectionable which refers to the 
opinion of the court in another case as controlling 
where the facts in the two cases are distinguish¬ 
able,® or where it introduces the theory of the 
court, different from that of the parties, and without 
supporting evidence submits it as controlling.® 


80b CeO.—B alasco v. Chick. 192 P.2d 
76. 64 CalJ^p.2d 802. 

Oa.—United Motor Fpelgrht Terminals 
V. Driver. 44 S.R2d 156. 76 Ga.App. 
571. 

Okl.—Braden Winch Co. v. Surface 
Equipment Co., 165 P.2d 640, 196 
Okl. 444. 

64 C.J. p 769 note 16—27 C.J. p 846 
note 72. 

81- Cal.—Black v. Riley, 128 P. 764, 
20 <?aLApp. 199. 

€4 aj. p 770 note 16—-27 C.J. p 845 
note 78. 

82. Ala.—^Franklin Fire Ins. Co. of 
Philadelphia, Pa., v. Slaton, 188 So. 
866, 236 Ala. 565. 

Oa.--Stewart v. Hill, 68 SJSS. 328, 134 
Ga. 596. 

83. Ohio.—Walker v. Stetson, 14 
Ohio St 89, 84 Am.D. 862. 

64 C.J. p 770 note 18. 

84. Ind.—Shook v. State, 6 Ind. 118. 

85. III.—Jennings v. Baltimore 8b O. 
B. Co., 195 IlLApp. 548. 

86. S.D.—^McGinty v. Reynolds, 133 
N.W. 281, 28 S.D. 248. 

87. Colo.—Maloney v. Jussel, 241 P. 
2d 862, 125 Colo. 125. 

88. Or.—Holzhauser v. Portland 

Traction Co., 169 P.2d 127, 178 Or. 
607. 


89. Okl.—WaUerstedt v. Sultan, 278 
P. 632, 187 OkL 158. 

64 C.J. p 780 note 70. 

98. Cal.—O'Neill v. Uhion Aesur. So¬ 
ciety, 185 P. 1124, 166 CaL 818. 

91. CaL—O’Neill v. Union Assur. So¬ 
ciety, supra. 

98. Neb.—Allen v, Clark, 28 N.W.2d 
439, 148 Neb. 627. 

The better praotioe is that allega¬ 
tions of a pleading which are not 
supported by evidence should not be 
submitted to jury even in a statement 
of issues, but if trial court prefers 
to include in a statement of issues all 
allegations of a pleading, there should 
be an express and afOrmative with¬ 
drawal of allegations which are with¬ 
out support in evidence.—In re Rob¬ 
erts’ Estate, 8 N.W.2d 161, 281 Iowa 
1088. 

98. Ga—Atlantic Coast Iilne R. Co. 
V. Strickland, 74 S.E.2d 897, 87 Ga. 
App. 596—^MofCett v. McOiirryj 67 
S.E.2d 807, 84 Ga.App. 858—Kirk¬ 
land V. Wheeler, 66 SJ].2d 848, 84 
GaApp. 862^—^BUx-Green Co. v. 
Dowis, 58 S.R2d 601, 79 GaAnp. 
412—Green v. Metropolitan Life 
Ins. Co., 21 S.E.2d 466, 67 GaA.pp. 
620—Armour 6b Co. v. Roberts, 12 
S.E.2d 876, 63 GaApp. 846—^Bray 

992 


V. C. I. “T. Corporation, 179 S.E. 
925, 51 GaApp. 196. 

Ill.—O’Brien v. Chicago & N. W. Ry. 

Co., 68 N.E.2d 688, 829 OlApp. 882. 
64 a J. p 781 note 78. 

94. Kan.—Park View Hospital Co. v. 
Randolph Lodge, No. 216, L O. O. F., 

162 P. 802, 99 Kan. 488. 

96. N.C.—Alford v. Moore, 77 S.E. 
343, 161 N.C. 382. 

Tex.—Tlnkham v. Wright, Clv.App., 

163 S.W. 616. 

96. Ga—Florence v. ByrO, 118 S.E. 
227, 28 GaApp. 695. 

97. U.S.—^Fullmer v. Pennsylvania 
R. Co., Pa, 183 F. 896, 105 aC.A 
616. 

98. Kan.—Warders v. Union Pac. R. 
Co., 181 P. 604, 105 Kan. 4. 

64 C.J. p 781 note 78. 

99. U.S.—Gk>ld Hunter Mining 8b 
Smelting Co. v. Johnson, Idaho, 
233 F. 849, 147 C.CJL 528. 

L Mo.—Flack v. WahL 198 S.W. 66, 
197 Mo.App. 10, certiorari quashed 
199 S.W. 978, 272 Mo. 688. 

S. HL—^Brown v. Chicago^ I. & L. 
Ry. Co., 177 III.APP. 599. 

3. Pa—Carter v. Henderson 6b Co., 
78 A. 654, 224 Pa 819. 
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b. Applications of RtQes 

(1) Instruction on issues raised by evi¬ 

dence keld proper 

(2) Failure to charge in absence of evi¬ 

dence held not error 

(3) Instruction on issues not raised by 

evidence held error 

(4) Requested instruction on issues not 

raised by evidence held properly 

refused 

(1) Instruction on Issues Raised by Evidence 
Held Proper 

The rule that an instruction which Is correct in Its 
application to the evidence will be upheld has been 
applied In a wide variety of actions and with respect 
to varied issues. 

The rule, stated supra subdivision a this section, 
that an instruction which is correct in its applica- 
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tion to the evidence will be upheld has been applied 
in a wide variety of actions,^ such as actions on 
contracts generally actions on contracts of in¬ 
surance, including life,® accident,^ fidelity,® indem¬ 
nity,® and fire^o insurance; actions for compensa- 
tion^i by attorneys,^® brokers,and employees gen¬ 
erally actions by or against banks,common 
carriers of goods,^® and telegraph^'^ and electric 
power!® companies; actions involving the sale of 
goods!® or lands;®® and actions involving particular 
instruments, such as deeds,®! wills,®® leases,®® 
notes,®^ mortgages,®® or other liens.®® 

The rule has also been applied in tort actions,®*^ 
including actions for personal injuries generally,®® 
and actions for damages to land®® or other proper¬ 
ty;®® actions to recover damages for injuries caused 
by railroads to passengers,®! employees,®® invitees,®® 
trespassers,®^ and at railroad crossings to drivers 


4. Ga.—Bell v. Bell, 172 S.B. 666, 178 
Ga. 225. 

Ind.—•Armstrong: v. Blnzer, 199 IT-R 
863, 102 Ind.App. 497. 

5. Mo.—^White v. McCoy Land Co., 
App., 101 S.W.2d 763, affirmed 
White V. Scarritt, 111 S.W.2d 18, 
341 Mo. 1004. 

64 C. J. p 770 note 28. 

6. C^.—^Beers v. California State 
Life Ins. Co., 262 p. 380, 87 Cal. 
App. 440. 

7. Mo.—Roberts v. Woodmen Acci¬ 
dent Co., 129 S.W.2d 1053, 233 Mo. 
App. 1068. 

64 C.J. p 770 note 29. 

8. Mo.-—Gofle V. National Surety 
Co., 9 S.W.2d 929, 321 Mo. 140. 

9. Mich.—^Vandervliet v. Standard 
Accident Ins. Co., 176 N.W. 674, 209 
Mich. 146. 

86 C.J. p 1128 note 70 [a]. 

la Iowa—Collins v. Iowa Mflrs.* 
Ins. Co., 176 N.W. 258, 188 Iowa 
289. 

Wls.—Campbell v. Germania Fire Ins. 
Co. of New York, 158 N.W. 63, 163 
Wls. 329. 

11. Md.—^Morris v. Phillips, 168 A. 
400, 165 Md. 892. 

12. CaL—^Bonelli v. Conrad, 37 P.2d 
137, 1 Cal.App.2d 660. 

Colo.—Commercial Standard Ins. Co. 

V. Rinn, 65 P.2d 705, 100 Colo. 76. 
Mo.—^Leahy v. Lemp, App., 214 S.W. 

228. 

13. Mo.—^Papen v. Friedmeyer, App., 
265 S.W.2d 841—Schaeffer v. Rein- 
eke, App., 121 S.W.2d 213. 

Ohio.—^Sneinhans v. American Gaugre 
Co., 80 N.E.2d 626, 88 Ohio App. 
453. 

64 C. J. p 770 note 33. 

14. Iowa—Hankins v. Toungr, 156 N. 

W. 380, 174 Iowa 383. 

88 C. J.S.—63 


Va—^Luck Const. Co. v. Russell 
County, 79 S.E. 393, 115 Va 335. 

64 C.J. p 771 note 34. 

15. Ga—Georgria Nat. Bank v. Pry, 
124 S.B. '542, 32 GaApp. 695. 

N.D.—Casey v. First Nat. Bank, 126 
N.W. 1011, 20 N.D. 211. 

16. Neb.—Eckman Chemical Co. v. 
Chicago & N. W. Ry. Co., 185 N.W. 
444, 107 Neb. 268. 

Tex.—^Mallory S. S. Co. v. G. A. Bahn 
Diamond & Optical Co., CIvAlPp., 
164 S.W. 282. 

17i Ky.—Western Union Telegn^aph 
Co, y. Brasher, 124 S.W. 788, 136 
Ry. 485. 

Tex.—Western Union Telegropli Co. 

V. Gest, CivAwPP., 172 S.W. 183. 

18. Ga—City of Thomaston v. At¬ 
kinson, 103 S.E. 876, 25 GaApp. 
615. 

64 C.X p 771 note 88. 

19. Ga—Enigrht v. Ceuisby, 28 S.E.2d 
458, 68 GaApp. 572. 

Mass.—Nicholson v. American BQde, 
& Leather Co., 80 N.E.2d 376, 807 
Mass. 456. 

Mo.—'Weil Clothlnr Co. v. National 
Garment Co., App., 148 S.W.2d 586. 
64 C.J. p 770 note 24. 

20. Tex.—-Collier v. Robinson, 129 S. 

W. 389, 61 Tex,Clv.App. 164—Black 
y. Brooks, 129 S.W. 177, 60 Tex.Cly. 
App. 533. 

2L RL—Stephens y. Hoffman, 114 
N.B. 142, 275 Rl. 497—Robinson v., 
Tetter, 87 N.E. 863, 288 111. 320. 

22. Va—Sayage v. Nute, 23 SJE3.2d 
133, 180 Va 394. 

23. Tex.—Schuette v. Bishop, Ciy. 
App., 153 S.W. 377. 

24. Cal.—Bauer's Law & Collection 
Co. y. Hairell, 162 P. 126, 32 Cal. 
App: 45. 

64 C.J. p 770 note 27. 
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25. Ala—Denton Broa v. Foster, 70 
So. 152, 195 Ala 58. 

26. Iowa—Strasberger v. Farmers’ 
Elevator Co., 167 N.W. 184, 184 
Iowa 66. 

27. Cal.—^Fetterly v. Salyer, 215 P.2d 
64, 96 CalA^pp.2d 240. 

‘Va—Virgrinia Public Service Co. v. 
Carter, 190 S.B. 155, 168 Va 171. 

28. Mo.—^Holsrfleld v. Joplin Coca 
Cola Bottling Co., App., 170 S.W.2d 
45L 

Ohio.—Langdon v. Cincinnati St. Ry. 
Co., 62 NJB3.2d 380, 75 Ohio App. 
482. 

29. Ga—Williamson v. Prather, 4 S. 
E.2d 140, 188 Ga 545. 

64 C,J. p 772 note 65. 

30. Ga—Rich’s, Ina, y. Empire Gold 
Buying Service, 26 S.E2d 88, 69 Ga. 
App. 279. 

64 C.J. p 772 note 66. 

31. Ark.—^Reed v. Baldwin, 92 S;W. 
2d 892, 192 Ark. 49L 

64 C.J. 1^771 note 4L 

82. Mo.—Johnson v. Terminal R. 
Ass’n of St Louis, 191 S.W.2d 676, 
354 Mo. 800—Hkrrlson v. St Louii^- 
San Francisco Ry. Co., 99 S.W.2d 
841, 339 Mo. 82L 

64 C.J. p 771 note 42. . 

83. Ark.—St Louis-San Francisco 
Ry. Co. V. Herndon, 129 S.W.2d 954, 
198 Ark. 465—Missouri Pac. R. Co. 
V. Glover, 70 S.W.2d 549, 189 Ark. 
23. 

Ind.—Cleveland, C., C. & St L. Ry. 
Co. y. Jones, 99 N.R 503, 51 Ind. 
App. 245. 

34. Ohio.^—Cole V. NeW York Cent R. 

Co., 80 N.B.2d 854, .150 Ohio St 175. 
64 C.J. p 770 note 34. 
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of teams,occupants of motor vehicles,8® and 
pedestrians actions for injuries caused by street 
railway cars and buses to passengers,employees, 
occupants of motor vehicles,drivers of teams,^! 
and pedestrians actions for injuries caused by 
motor vehicles to occupants of other motor vehi- 
cles,^s bobsleds,and pedestrians actions for 
injuries to employees against their employers gen¬ 
erally;^® and actions against municipalities for in¬ 
juries to travelers on their highways.^^ 

Further, the rule that an instruction which is 
correct in its application to the evidence will be up¬ 


held has been applied in actions for assault,^® ar- 
rest,4® divorce,®® alienation of affections,libel 
and slander,®^ malpractice,®® partition,®^ trespass,®® 
and in condemnation proceedings;®® and in actions 
involving transactions between husband and wife.®^ 

Also, the rule that an instruction which is correct 
in its application to the evidence will be upheld has 
been applied with respect to instructions as to par¬ 
ticular issues, such as boundaries,®® title to goods®® 
or land,®® authority of agents,®^ suflSciency of con- 
sideration,®2 fraud,®® duress,®^ payment,®® release,®® 
accord and satisfaction,®*^ negligence,®® contributory 


35. AUl—^L ouisville & NashviUe R. 
Co. V. Lovell, 71 Sow 996, 196 Ala. 
94. 

Tex.—St. Louis Southwestern Ry. Co 
of T^xas y. Cambron, 181 S.W. 1130, 
62 Tex.ClvApp. 465. 

36. Ky.—Kentucky & Indiana Termi¬ 
nal B. Co. V. Cantrell, 184 S.W.2d 
111, 298 Ky. 743. 

Mo.—'Homan v. Missouri Pac. R. Co., 
64 S.W.2d 617, 334 Mo. 61. certiorari 
denied Missouri Pac. R. Co. v. Ho¬ 
man. 54 S.Ct. 561, 291 U.S. 688, 78 
L.Bd, 1070. 

Wash.—^Bradshaw v. City.of Seattle, 
264 P.2d 265, 43 Wash.2d 766. 

64 C.J. p 771 note 46. 

37. Ga.—Western & A. R. R. v« 
Gray, 167 S.B. 482, 172 Ga. 286, ap¬ 
peal dismissed 51 S.Ct. 654, 283 U. 
S. 811, 75 L^Ed. 1428. 

64 C.J. p 771 note 47. 

88. Mo.-Whlte v. St. Louis PubUo 
Service Co., 259 S.W.2d 795. 

64 C.J, p 771 note 48. 

39. Utah.—'Moore v. Utah Idaho 
Cent. R Co., 174 P. 873. 52 Utah 
373. 

40w Iowa.—Hutchinson Purity Ice 
Cream Co. v. Bes Moines City Ry. 
Co., 164 N.W. 890, 172 Iowa 627, 

64 CJ. p 771 note 60. 

41. Ark.—Ft Smith Light & Trac¬ 
tion Co. V. Hendrickson, 189 S.W. 
1064, 126 Ark. 877. 

64 C.J. p 771 note 61. 

42. Wash.—Richmond v. Tacoma 
Ry. & Power Co., 122 P. 361, 67 
Wash. 444. 

64 C.J. p 771 note 52. 

43. conn. —Danahy v. Cuneo, 88 A.2d 
132. 130 Conn. 218. 

Ind.-—Gibson v. Johnson, 14 N.R.2d 
837, 106 IndApp. 103. 

Mich.—Meyer v. Welmaster, 270 N.W. 
715, 278 Mich. 370. 

Mo.—Vandeventer v. Shields, App., 
241 S.W.2d 68—Hensley v. Dorr, 
App., 202 S.W.2d 668—Sloan v. 
Farmer, App., 168 S.W.2d 467—^Rob¬ 
erts V. Atlas Life Ins. Co., 168 S.W. 
2d 369, 236 Mo.App. 1162—Crocker 
V. Jett. App., 98 S.W.2d 74. 

Ohio.—Senn v. Lackner, 100 N.B.2d 
419, 91 Ohio App. 88, rehearing de¬ 


nied 100 N.R2d 432, 91 Ohio App. 
83, affirmed 106 N.B.2d 49, 157 Ohio 
St. 206, motion sustained 107 N.B. 
2d 658, 91 Ohio App. 88. 

Wash.—Cecchi v. Bosa 67 P.2d 1064, 
186 Wash. 205. 

Wis.—Schlelf V. Honeck, 24 N.W.2d 
602, 249 Wls. 276. 

64 C. J. p 771 note 63. 

44. Mo.—Trammer v. Loschke, App., 
288 S.W. 1088. 

45. OaL—Colburn v. Schilling, 107 
P.2d 279, 41 CaLApp.2d 541. 

Qa.—Berry v. Jowers, 200 S.B. 196, 
59 GaApp. 24. 

IlL—uoldberg v. Capitol Freight 
Lines. 47 N.B.2d 67, 382 ni. 288. 

Mont.—'Moore v. Jacobsen, 268 P.2d 
718. 

Va—Fein v. Wada 01 S.11.2d 29. 191 
Va 208. 

Wash—Frazee v. Western Dairy 
Products, ‘47 P.2d 1037, 182 Wash 
678. 

64 C. J. p 771 note 65. 

46. N.J.—Meny v. Carlsoa 77 A.2d 
245, 6 N.J. 82, 22 A.L.R2d 1160. 

Tex.—Burgess v. Warrea Clv.App., 
149 S.W.2d 1006. 

64 O.J. p 771 note 66. 

4/7. Ind.—Michigan City v. Werner, 
114 N.B. 686, 186 Ihd. 149. 

64 a J. p 771 note 57. 

48. Mich—Foster v. Erausa 168 N. 
W. 1066, 187 Mich 630. 

Okl.—Chuck's Bar v. Wallace, 176 
P.2d 484, 198 Okl. 162. 

49. Va—Norfolk & W. Ry. Co. v. 
Perdue, 88 S.B. 1058, 117 Va 111. 

Sa Ga—Wilson v. Wilsoa 162 S.B. 
640, 174 Ga 288. 

6L Vt.—'Woodhouse v. Woodhouse, 
130 A 768, 99 Vt. 91. 

52. Mo.—Van Orman v. J. C Penney 
Co., App., 60 S.W.2d 409. 

53. Mo.—'Wright v. Stickler, App., 
96 S.W.2d 982. 

Vt.—Baldwin v. Gaines, 102 A -888, 
92 Vt. 61. 

54. Mo.—^Mann v, Mann, 188 S.W.2d 
557, 363 Mo. 619. 

56. Pa—'Eramer v. Pittsburgh Coal 
Co., 19 A2d 362, 841 Pa 879. 

64 CJ. p 772 note 68. 
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56. Ga—^H. G. Bastings Co. v. 
Southern Natural Gas Corporation, 
166 S.B. 56, 46 GaApp. 774. 

Mo.—Chicago, R I. & P. Ry. Co. v. 
Lydik, 187 S.W. 891. 

57. Ga—Cotter v. Gazaway, 81 S.E. 
879, 141 Ga 634. 

5& Mo.—^HilgediOk V. Gruebbel, 161 
S.W. 731, 246 Mo. 140. 

N.M.—^Riverside Sand & Cement Mfg. 
Co. V. Hardwick, 120 P. 323, 16 N. 
M. 479. 

59. Conn.—Ladany v. Assad, 99 A. 
762, 91 Conn. 316. 

6a Ky.—Wilcox V. AUey, 180 S.W. 
1115, 140 Ky. 187. 

81. Ga—F. M. Stubbs & Co. v. Phil¬ 
ip Carey Co., 77 S.B. 6, 12 Ga 
App. 216. 

62. Ill,—Schlatter v. Triebel, 120 N. 
B. 289, 284 Ill. 412. 

63. Mo.—Wolf V. EAnsas City Tire 
& Service Co., App., 267 S.W.2d 
408. 

64 C.J. p 772 note 74. 

64. Ala—Gilley v. Denman, 64 So. 
97, 185 Ala 661. 

65. Ala—Warten v. Black, 70 So. 
768, 195 Ala 93. 

Minn.—^National Bank of Commerce 

V. Jessup, 141 N.W. 626, 121 Minn. 
458. 

ea Me.—^Price v. McBachem, 90 A 
486, 111 Ma 573. 

Mo.—^Roberts v. Woodmen Accident 
Co., 129 S.W.2d 1058, 233 Mo.App. 
1068. 

67. Cal.—^Lowrey v. Rego, 149 P.2d 
706, 144 CalApp.2d 16. 

6a Cal.—Commercial Union Assur. 
Co. V. Pacific Gas & Electric Co., 
81 P.2d 793, 220 Cal. 516. 

Fla—Baggett v. Davis, 169 So. 872, 
124 Fla 701. 

HL—WUliams v. Matlin, 66 N.B.2d 
719, 828 ni.App. 345. 

Ind.—McClure v. Miller, 98 N.B.2d 
498, 229 Ind. 422. 

Iowa—^Pierce v. Heusinkveld, 14 N. 

W. 2d 276, 234 Iowa 1848—Steen v. 
Hunt, 11 N.W.2d 690, 284 Iowa 38. 

Mo.—^Homan v. Missouri Pac. R Co., 
64 S.W.2d 617, 834 Mo. 61, certio¬ 
rari denied Missouri Pac. R Co. v. 
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negligence,knowledge or notice,70 and the last 
clear chance doctrine ;7i the elements,72 amount,73 
mitigation,74 and proof75 of damages; and finally 
in actions generally where questions are involved 
relating to the credibility76 and impeachment77 of 
witnesses, and the weight of evidence,73 and pre¬ 
sumptions arising from failure to testify or produce 

evidence.70 

(2) Failure to Charge in Absence of Evi¬ 
dence Held Not Error 

The rule that a failure to charge on an Issue which 
is not supported by evidence is not error has been applied 
In a wide variety of actions and with respect to many 
issues. 
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The general rule, stated supra subdivision a of 
this section, that failure to charge on an issue 
unsupported by evidence is not error has been ap¬ 
plied in a great variety of actions, including ac¬ 
tions on contracts generally actions on contracts 
of insurance, including accident,2l life,22 and fire^S 
insurance; actions for compensation by brokers,34 
chemists,*^ and employees generally actions by 
or against common carriers of goods ;S7 actions in¬ 
volving the sale of goods actions involving par¬ 
ticular instruments, such as notes*® and deeds;®® 
and proceedings for the appointment of a guard- 
ian.®i The rule has also been applied in tort ac- 


Homan, 64 S.Ct 561, 291 U.S. 683, 
78 Li.Bd. 1070—Vandeventer v. 
Shields, Apip., 241 S.W.2d 63—Eld- 
son V. Dean Const Go., App., 28'8 
S.W.2d 820. 

Vt—Watterlund v. Billings, 23 A-2d 
540, 112 Vt 266. 

69- Ark.—Taggart v. Scott 104 S. 

W.2d 816, 193 Ark. 930. 

Cal.—^Bllleter v. Rhodes & Jamieson, 
231 P.2d 93, 104 Cal.App.2d 137. 
Iowa.—alley v. Fredrlcksburg 
Produce Ass*n, 295 N.W. 122, 229 
Iowa 677. 

Mo.—'Wilkins v. Stuecken, 225 S.W. 
2d 131, 869 Mo. 1047—Happy v. 
Wala, App., 244 S.W.2d 380. 

70. Ga—Gledhill v. Harvey, 190 S.B. 
61, 56 GaApp. 322. 

71. Ky.—Cincinnati, N. & C. Ry. 
Co. V. Renaker, 163 S.W.2d 906, 
287 Ely. 388. 

72. Ala—Grissom v. Dahart Ice 
Cream Co., 40 So.2d 338, 34 Ala 
App. 282, certiorari denied 40 So. 
2d 339, 252 Ala 235. 

Ga—'Western & Atlantic R. R. v. 
Burnett 64 S.E.2d 357, 79 GaApp. 
530—Bell V. Lewis, 38 S.E.2d 686, 
74 GaApp. 26—Georgia Power Co. 
V. Carson, 167 S.E. 902, 46 GaApp. 
612. 

IlL—Read v. Friel, 04 N.B.2d 666, 327 
IlLApp. 532. 

Ind.—^Relchmann v. Reasner, 51 N. 

E.2d 10, 221 Ind. 628. 

ICy.—White Motor Co. v. Johnson, 
254 S.W.2d 981. 

Mo.—Stevens v. Dickey, App., 222 
S.W.2d 508. 

Or.—^McICay v. Pacific Building Ma¬ 
terials Co., 68 P.2d 127, 166 Or. 678. 
Tex.—Coca-Cola .Bottling Co. v. Krue¬ 
ger, Civ.App., 239 S.W.2d 669. 
Utah.—West v. Bentley, 98 P.2d 861, 
98 Utah 248. 

64 C.J. p 772 note 79. 

73. Colo.—Gilllgan v. Blakesley, 26 
P.2d 808, 93 Colo. 870. 

Ga—^American Fidelity & Cas. Co. v. 
McWilliams, 191 SJB3. 191, 66 Ga 
App. 668. 


Iowa—Taylor v. Elral, 29 N.W.Sd 241, 
238 Iowa 1018—^Rursch v. Gee, 25 
(N'.W.2d 312, 237 Iowa 1391. 

Md.—Obrecht v. Crawford, 2 A. 2d 1, 
175 Md. 385, 119 A.L.R. 1129. 

Mo.—Stevens v. Dickey, App., 222 S. 
W.2d 563—Jackson v. Farmers Un¬ 
ion Livestock Commission, 181 S. 
W.2d 211, 238 Mo.App. 449—Coats 
V. Old, 167 S.W.2d 662, 237 Mo.App. 
353—Jenkins v. Wabash Ry. Co., 
107 S.W.2d 204, (232 Mo.App. 43'8, 
certiorari denied Wabash R. Co. v. 
Jenkins, 58 S.Ct. 139, 802 U.S. 737, 
82 L.E^ 670—^Rush v. HoUings- 
worth, App., 89 S.W.2d 536. 

N.D.—^Butler v. ^tna Ina Co. of 
Hartford, Conn., 256 N.W. 214, 64 
N.D. 764, 

Okl.—City of Altus v. Smalling, 96 
P.2d 617, 186 Okl. «01. 

64 C.J. p 772 note 80. 

74. Fla—C. F. Hemblen, Inc. v. Ow¬ 
ens, 172 So. 694, 127 Fla 91. 

S.C.—^Mixson v. Rossiiter, 74 S.E.2d 
46, 223 S.C. 47. 

76. Kan.—^Moore v. Wichita Yellow 
Cab Co., 12 P.2d 736, 136 Kan. 99. 

64 C.J. p 772 note 81. 

76. Ind,—'Western Life Indemnity 
Co. V. Bartlett 146 N.B. 786, 148 
N.B. 166, 84 Ind.App. 689. 

64 C.J. p 772 note 82. 

77. Ga—C. J. Davison & Co. v. Da^ 
vis, 116 S.E. 15, 29 GaApp. 422. 

64 C.J. p 772 note 88. 

78. U.S.—Puget Sound Nav. Co. v. 
Nelson, aC.A.Wash., 59 F.2d 697. 

64 C.J. p 772 note 84. 

79. Kan.—Hodgson v. John Deere 
Plow Oo., 178 P. 607, 104 Kan. 237. 

64 C.J. p 773 note 86. 

80. Ga—^Barnes v. Goodner, 49 S.E. 
2d 126, 77 GaApp. 448. 

Elan.—Gk>lCe & Carkener v. Howard, 
223 P.2d 728, 170 Kan. 146. 

Ky.—Beasy v. Schneider, 206 S.W.2d 
162, 805 Ky, 586—Porter v. John¬ 
son, 132 S.W.2d 596, 280 Ky. 29. 

Mont.—Davis v. SuUivan Gold Min¬ 
ing Co., 62 P.2d 1292, 103 Mont 
452. 


N.Y.—^Bulkeley v. Van Valey, 128 N. 
Y.S.2d 468. 

N.a—Goeckel v. Stokely, 73 S.B.2d 
618, 236 N.C. 604. 

64 C.J. p 773 note 87. 

81. Vt—Jacobs V. Loyal Protective 
Ins. Co., 124 A. 848, 97 Vt 616. 

88. Mo.—^Bums V. .®tna Life Ins. 
Co., 128 S.W.2d 185, 234 Mo.App. 
1207. 

Okl.—Sovereign Camp, W. O. W., v. 
Duke, 65 P.2d 484, 179 Okl. 299. 

83. Ala—^Franklin Fire Ins. Co. of 
Philadelphia, Pa, v. Slaton, 183 
So. 865, 236 Ala 665. 

Mo.—^Hunt V. U. S. Fire Ins. Co. of 
N. Y., 193 S.W.2d 778, 289 Mo.App. 
625. 

64 C.J. p 778 note 90. 

84b Conn.—^Harris v. Sissa, 99 A. 
580, 91 Conn. 249. 

Tex.—Schebesta v. Stewart Civ.App., 
37 S.W.2d 781. 

85. Tex.—Yoimg v. Watson, Civ. 
App., 140 S.W. 840. 

86. Mo.—'Vernon v. Rife, App., 294 
S.W. 747. 

87- Mo.—Ward v. American Ry. Ex¬ 
press Co., App., 259 S.W. 514. 

64 C.J. p 773 note 94. 

88. Colo.—Pring v. UdaU, 81 P.2d 
1113, 95 Colo. 23. 

Ga—^Rowland v. Elkin, 69 S.R2d 388, 
85 GaApp. 901. 

Elan.—Chapman v. Ticehurst 110 P. 
2d 786,163 Kan. 810. 

89. Ga—McCowen v. McCord, 175 
S.E. 593, 49 Ga.App. 858—^East 
Point Lumber Co. v. Chandler, 167 
S.E. 787, 48 GaApp. 861. 

Okl.—^First Nat Bank In Pawhuska 
V. Lewis, 146 P.2d 840, 193 Okl. 
676. 

64 C.J. p 773 note 88. 

90. Ga—'F\iller v. Stone, 61 S.E.2d 
467, 207 Ga 965—Batts v. Beding- 
field, 48 S.E.2d 848, 204 Ga 160. 

91. N.C.—'In re Humphrey, 71 S.E. 
2d 915, 286 N.C. 142. 
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tions,^2 -actions for personal injuries generally, 
and actions for damages to land;^^ actions to re¬ 
cover damages for injuries caused by railroads to 

passengers,95 employees,96 mvitees,97 trespassers,98 

and at railroad crossings to drivers of teams,99 
motorists,1 and pedestrians actions to recover for 
injuries caused by street railroads or buses ac¬ 
tions for injuries caused by motor vehicles to oc¬ 
cupants of other motor vehicles,^ guests,^ bicy¬ 
clists,® drivers of teams,^ and pedestrians;® and 
actions for injuries to employees against their em¬ 


ployers generally.® 

Further, the rule that a failure to charge on an 
issue not supported by evidence is not error has 
been applied in actions for libel and slander,^® false 
imprisonment,^! and malicious prosecution,!® and 
in actions for the possession of land.!® The rule 
has also been applied with respect to a failure to in¬ 
struct as to particular issues, such as adverse pos¬ 
session,!^ agency,!® failure of consideration,!® lim- 
itations,!7 marriage,!® negligence,!® contributory 
negligence,®® failure to instruct as to particular 


92. G&.—Eddleman v. Askew, 179 S. 

E. 247, 60 Ga.App. 640. 

Okl.—Sawyer v. Kelly, 163 P.2d 97, 
194 Okl. 51$. 

98.' Ky.—^Lrouisvllle Taxicab & 

Transfer Co. v. Johnson, 224 S.W. 
2d 639, 311 Ky. 697, 27 A.Ii.R.2d 
168. 

N.J.—Masi y. Mestice, 67 A.2d 692, 
4 2T.J.Sup6r. 462, certiorari denied 
70 S.OL 620, 339 TT.S. 921, 94 L. 
Ed. 1344, rehearing denied 70 S.Ct. 
794, 339 U.S. 946, 94 L-Ed. 1360. 
Tenn.—Goodman v. Hicks, 16 Tenn. 
App. 231. 

94. Ala.—Gillespie v. Woodward 
Iron Co., 96 So. 696, 209 Ala. 468. 
9Ri Tex.—Wichita Valley Ry. Co. v. 
Wmiams, Civ,App., 3 S.W.2d 141, 
certified questions answered 288 

S.W. 426, 116 Tek. 268. 

96. Mo.—Klmberling v. Wabash Ry. 
Co., 85 S.W.2d 736, 837 Mo. 702— 
Walls V. Thompson, App., 119 S. 

.W.2a48. 

64 C.J. p 773 note 9'6. 

97. Neb.—Schram.v. Lowden. 16 N. 
W.2d 42, 144 Neb. 851. 

98. Tex.—^Texas & N. O. R Co. v. 
Buch, 125 S.W. 316, 69 Tex.av. 
App. 304. 

Utah:—^Daley v. ^alt Lake & U. R 
Co., 247 P. 293, .67 Utah 288. 

99- Cal.—Paulos v. Market St. Ry. 

Co., 28 P.2d 94, 136 Cal.App. 163. 
Iowa.—Snakenberg v. Minneapolis & 
St. L. Ry. Co., 188 N.W. 986, 194 
Iowa 215. 

1. Ky.—Hess' Adm'r v. Louisville St 
, N. R Co., 61 S.W.2d 299, 24-9 Ky, 
624. 

Mo.—^Billingsley v. Kansas City Pub¬ 
lic Service Co., App., 181 S.W.2d 
204, record quashed on other 
grounds State ex reL Kansas City 
Public Service Co. v. Bland, 167 
S.W.2d 211, 353 Mo. 1234, conform¬ 
ed to 191 S.W.2d 331, 289 Mo.App. 
440. 

9. Mo.—Robertson v. Atchison, T. St 
S. P. Ry. Co., App., 105 S,W.2d 
996. 

64 C.J. p 773 note 99. 

3. Mo,—^Payne v. Stott, App., 181 S. 
W.2d 161. 


Ohio.—Cincinnati St. Ry. Co. v. Kee- 
han. 186 N.B. 812. 45 Ohio App. 
76. 

4. Cal.—^Purcell v. Goldberg, 93 P.2d 
578, 34 Cal.App.2d 344. 

Conn.—Cornwell v. RosofiC, 78 A.2d 
644, 187 Conn. 468—^Byeczynski v. 
McCarthy Freight System, 26 A 
2d 853, 129 Conn. 118—Seney v. 
Trowbridge^ 16 A2d 678, 127 Conn. 
284—^Madison v. Morovltz, 188 A 
665, 122 Conn. 208. 

Ga.—Kirkland v. Wheeler, 66 S.E.2d 
848, 84 Ga.App. 352. 

Iowa.—^Reed v. Pape, 284 N.W. 106, 
226 Iowa 170—Enfield v. Butler, 
264 N.W. 646, 221 Iowa 615—Hoo¬ 
ver V. Haggard, 260 N.W. 640. 219 
Iowa 1232—Kuhn v. KJose, 248 N. 
W. 280, 216 Iowa 86. 

Ky.—^McFarland v. Bruening, 186 S. 
W.2d 247, 299 Ky. 267—Clifton v. 
McMakin, 167 S.W.2d 86, 288 Ky. 
806. 

Mo.—Eller v. Crowell, 238 S.W.2d 
310. 

Wash.—Calvert v. City of Seattle, 162 
P.2d 441, 23 Wash.2d 817. 

Wis.—Tietz v, Blaier, 2$ N.W.2d 661, 
260 Wis. 214. 

64 aj. p 773 note L 

5. Iowa.—Martin v. Momyer, 300 
N.W. 810, 230 . Iowa 1168—McQuil- 
len V. Meyers, 241 N.W. 442, 213 
Iowa 1366. 

6. Mo.—^Mackey v. Queen City Wood 
Works & Lumber Co., 261 S.W. 132, 
216 Mo.App. 206. 

Tex.—Jackson v. Wolff Sk Marx Co., 
Civ.App.. 116 S.W,2d 4'67. 

7. Mo.—Sisk V. Industrial Track 
const. Co., 296 S,W. 761, 316 Mo. 
1143. ■ 

8. Conn.—Adams v. City of New Ha¬ 
ven, 41 A2d 111, 131 Conn. 652. . 

Iowa.—^HartmAn v. Lee, 272 N.W. 140, 
223 Iowa 82. ' 

Ky.—Knight v. Silver Fleet Motor 
Exp., 159 S.W.2d 1002, 289 Ky. 
661. 

N.J.—^Meisler v. Raiken Monument 
Works, 164 A 768, 9 N.J.Misc. 664. 

9. Mo.—Glmmarro v. Kansas City, 
116 S.W.2d 11, 342 Mo. 428. 

Okl.—^Public Service Co. of Oklahoma 
V. Hawkins, 149 P.2d .783, 194 Okl. 
272. 


Tex.—Gulf States Utilities Co. v. 
Moore, 106 S.W.2d 266, 129 Tex. 
604. 

64 C.J. p 773 note 6. 

10. Pa.—^Liacopoulos v. Coumoulis, 
148 A 474, 298 Pa. 329. 

11- Okl.—Ingles v. Hotze, ISO P.2d 
302, 191 Okl. 378. 

12. Ky.—^Kissel-Skiles Co. v. Neff, 
24 S.W.2d 588, 232 Ky. 826. 

13. Ga.—Hightower v. Phillips, 192 
S.E. 26, 184 Ga. 532. 

14i Ga.—^Hom V. Towson, 185 S.E. 
487, 163 Ga. 37. 

Mo.—^Palmer v. Mayes, 298 S.W. 717. 
15. N.H.—LePage v. St. Johnsbury 
Trucking Co., 80 A2d 148, 97 N.H, 
46—Russell v. First Nat. Stores, 
79 A2d 673, 9$ N.H. 471. 

13. Ga.—^Bland v. Wallace, 136 S.E. 
469, 36 Ga.App. 276—Jones v. 

Southern Mortgage Co., 99 S.E. 42, 
28 Ga.App. 667. 

17. Mo.—^Edwards v. Bethajiy Hos- 
I pital, App., 148 S.W.2d 97. 

13. Ga.—^Rainey v. Moon, 2 S.E.2d 
406, 187 Ga. 712. 

19. Ga.—Western & A R R v. 
Frazier, 18 S.E.2d 45, 66 Ga.App. 
275. 

jNeb.—Schram v. Lowden, 15 N.W.2d 
42, 144 Neb. 851. 

Utah.—Jenson v. S. BL Krese Sk Co., 
49 P.2d 968, 87 Utah 434. 

80 . Ark.—Arkansas Power Sk Light 
Co. V. Heyligers, 67 S.W.2d 1021, 
188 Ark. 816. 

Cal.—Trlckey v. Hunter, 245 P.2d 62, 
111 Cal.App.2d 741—Smith v. 
Deutsch, 200 P.2d 802, 89 Cal.App. 
2d 419—Reed v. Stroh, 128 P.2d 
829, 54 Caa.App.2d 183. 

Conn.—Breed v. Phllgas Co., 171 A 
14, 118 Conn. 128. 

Ga.—Garmon v. Cassell, 62 S.E.2d 
681, 78 Ga.App. 780. 

Ky.—^McFarland v. Bruening, 186 S. 

W.2d 247, 299 Ky. 267. 

Minn .—Garland v. Nelson, 17 N.W. 
2d 28, 219 Minn. 1. 

Neb.—Stephenson v. De Luxe Parts 
Co., 277 N.W. 44, 133 Neb. 749. 
N.J.—Tobish V. Cohen, 164 A 416, 110 
N.J.Law 296. 

N.C.—Hooper v. Glenn, 63 S.B.2d 843, 
280 N.C. 67L 
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issues such as assumption of risk,2i the last clear 
chance doctrine ,22 the violation of a statute or 
ordinance,23 gross or wanton negligence,24 unavoid¬ 
able accident,26 and proximate cause and with 
respect to a failure to instruct as to the elements ,2 7 
amount,28 niitigation,23 and proof30 of damages. 
Finally the rule has been applied in actions generally 
involving questions relating to the impeachment of 
vritnesses3i or weight of evidence.32 


TRIAL § 382 

(3) Instruction on Issues Not Raised by Evi¬ 
dence Held Error * 

The rule that an Instruction on an Issue not raised by 
the evidence is erroneous has been applied in a wide va¬ 
riety of actions and with respect to many Issues. 

The rule, discussed supra subdivision a of this 
section, that instructions on issues not raised by the 
evidence are erroneous has been applied in a wide 
variety of actions, such as actions on contracts gen¬ 
erally ;2 3 actions on contracts of insurance, includ¬ 
ing life insurance,24 accident insurance,23 disabili¬ 
ty,3® marine37 and indemnity insurance,®® and ac- 


Ohlo.—^Renner v. Pennsylvania R. Co., ] 
App., 103 N.E.2d 832, affirmed 
Kyes V. Pennsylvania R. Co., 109 
iN’.E.2d 603, 158 Ohio St 362—Smith 

V. Cushman Motor Delivery Co., 

6 N‘.E.2d 594, 54 Ohio App. 99. 

Pa.—^Hepler v. Hammond, 69 A.2d 95, 
363 Pa. 355. 

Va.—^Yellow Cab Co. v. Eden, 16 S. 
B.2d ’625, 178 Va. 326. 

21. Iowa.—Stupka v. Scheidel, 56 N. 

W. 2d 874, 244 Iowa 442. 

Mo.—Gimmarro v. Kansas City, 116 
S.W.2d 11, 342 Mo. 428—^Vandeven- 
ter V. Shields, App., 241 S.W.2d 53. 

22. Conn.—^Heslin v. Malone, 165 A. 
594, 116 Conn. 471. 

23. Cal.—Cavagmaro v. City of Napa, 
195 P.2d 25, 86 Cal.App.2d 517. 

Ga.—Smith v. Payne, 70 S.E.2d 163, 
85 Ga.App. 693—^Pilot Freight Car¬ 
riers V. Parks, 55 S.E.2d 746, 80 
Ga.App. 137—^Riggs v. Watson, 47 
S.E.2d 900, 77 GeuApip. 62. 
lowcL—Winter v. Davis, 261 N.W. 770, 
217 Iowa 424. 

Minn.—Odegard v. Connolly, 1 N.W. 
2d 137, 211 Minn. 342—^Porseth v. 
Duluth-Superior Transit Co., 278 
N.W. 904, 202 Minn. 447. 

N.C.—^Parrish v. Bryant, 74 S.E.2d 
726, 237 N.C. 256. 

24. Tenn.—Goodman v. BUcks, 15 
Tenn.App. 231. 

25. Okl.—Jackson v. Yeach, 237 P. 
2d 899, 205 Okl. 32^. 

Tex.—Collins v. Smith, 170 S.W.2d 
562, affirmed 175 S.W.2d 407, 142 
Tex. 36. 

26. Tex.—^E1 Paso Elec. Co. v. Buck, 
Civ.App., 143 S.W.2d 438, error dis¬ 
missed, judgment correct 

27. Ala.—Grissom v. Dahart Ice 
Cream Co., 40 So.2d 333, 34 Ala. 
App. 282, certiorari denied 40 So.2d 
339, 252 Ala. 236. 

Conn.—^Littlejohn v. Elionsky, 36 A. 

2d 52, 180 Conn. 541. 

Pla.—^Union Bus Co. v. Bowen, 184 
So. 17, 134 Fla. 254. 

Ga.—Northern Freight Lines v. Led¬ 
ford, 43 S.E.2d 757, 75 Ga.App. 508 
—Stark V. Jacobs, 199 S.B. 651, 
58 Ga.App. 646. 

Iowa.—DeMoss v. Walker, 48 N.W.2d 
811, 242 Iowa 91L 


Tex,—^McCullough Box & Crate Co. v. 
Liles, Civ.App.. 1*62 S.W.2d 1056, 
error refused—Dallas Ry. & Termi¬ 
nal Co. V. Whitcomb, Civ.App., 153 
S.W.2d 627, affirmed 163 S.W.2d 
616, 189 Tex. 467. 

64 C.J. p 773 note 12. 

28. Cal.—Pflngsten v. Westenhaver, 
244 P.2d 395, 39 Cal.2d 12. 

Okl.—^Pfeiffer v. Stanolind Oil & Gas 
Co., 247 P.2d 620, 207 Okl. 48. 

29. Ga—^Edelson v. Hendon, 48 S.E. 
2d 705, 77 GaApp. 395—^Exposition 
Cotton Mills V. Crawford, 19 S.E.2d 
836, 67 GaApp. 136—Greorgia Pow¬ 
er Co. V. Carson, 167 S.E. 902, 46 
GaApp. 612. 

Minn.—^Lanesboro Produce & Hatch¬ 
ery Co. V. EV)rthun, 16 N.W.2d 826, 
218 Minn. 377. 

Okl.—^Pfeiffer v. Stanolind Oil & Gas 
Co., 247 P.2d 620, 207 Okl. 48. 

Tex.—Dallas Railway & Terminal Co. 

V, Redman, Civ.App., 113 S.W.2d 
262. 

30. Ga—Couch v. Thompson, 129 
S.E. 794, 34 GaApp. 383. 

31. Iowa—Shields v. Holtorf, 201 N. 

W. 63, 199 Iowa 37. 

64 C.J. p 773 note 14. 

32. Iowa—^Ewing v. Artie Ice Cream 
Co., 147 N.W. 294, 166 Iowa 146. 

33. Cal.—Davenport v. Stratton, 149 
P.2d 4, 24 Cal.2d 232. 

Colo.—O'Done v. Shulman, 238 P. 

2d 1117, 124 Colo. 445. 

Ga—Craig v. Augusta Roofing & 
Metal Works, 51 S.E.2d 565, 78 Ga 
App. 514—Siegelstein v. Fenner & 
Beane, 17 S.E.2d 907, 66 GaApp. 
345. 

Iowa—^Bebensee v. Blumer, 267 N.W. 
768, 219 Iowa 261. 

Ky.—Stephens v. Broyles, 225 S.W. 
2d 819, 811 Ky. 717—Coy v. Grie- 
senbroker, 174 S.W.2d 400, 295 Ky. 
329. 

Mich.—^Litvin v. Joyce, 44 N.W.2d 
867, 329 Mich. 56. 

Mo.—^Deisel-Wemmer-GUbert Corp. v. 
David Chalmers Tobacco Co., 104 
S.W.2d 1029, 231 Mo.App. 681. 
Okl.—^Van Antwerp v. Tuller, 214 
P.2d 237, 202 Okl. 366. 

R.I.—^Medhurst v. McCrohan, 200 A. 
632, 61 R.L 160. 
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Wis.—^Petersen v. Pilgrim Village, 42 
N.W.2d 273, 266 Wis. 621, 18 A.L.R. 
2d 206. 

64 aj. p 773 note 17. 

34. Ark.—^Royal Neighbors of Amei> 
ica V. Tate, 67 S.W.2d 1066, 186 
Ark. 1138. 

Ga—National Life & Accident Ins. 
Co. V. Parker, 19 S.E.2d 409, 67 
GaApp. 1. 

Mo.—^Foster v. Modem Woodmen of 
America 188 S.W.2d 18, 235 Mo. 
App. 386. 

N.J.—^Kresse v. Metropolitan Life 
Ins. Co., 168 A. 634, 111 N.J.Law 
474. 

Ohio.—Carson v. Metropolitan Life 
Ins. Co., 100 N.E.2d lO?, 156 Ohio 
St 104, 28 A.L.R.2d 844. 

Okl.—Commonwealth Life Ins. Co. v. 
Brown, 259 P.2d 808. 

Pa—^Marlowe v. Hoosier Casualty 
Co., 174 A. 627, 114 PaSuper. 181. 

S.C.—^Linfors v. Unity Life Ins. Co., 
1 S.E.2d 781, 189 S.a 627. 

Va—^Metropolitan Life Ins. Co. of 
New York v. Hart 173 S.R 769, 16'2 
Va 88. 

64 C.J. p 774 note 21. 

35. Ky.—North American Acc. Ins. 
Co. V. Caskey's Adm’r, 292 S.W. 2«7, 
218 Ky. 760. 

64 C.J. p 774 note 22. 

36. Mo.—Wiener v. Mutual Life Ins. 
Co. of New York, 179 S.W.2d 89, 
852 Mo. 673—Cable v. Metropolitan 
Life Ins. Co., 128 S.W.2d 1123, 233 
Mo.App. 1093—^Freedman v. Mutual 
Ben. Health & Accident Ass'n, App., 
119 S.W.2d 1017. 

Va—^International Brotherhood of 
Boilermakers, Iron Shipbuilders, 
Welders and Helpers of America v. 
Wood, 176 S.B. 46, 162 Va 617. 

37. U.S.—Automobile Ins. Co. of 
ECartford, Conn., v. Central Nat 
Bank, Savings & Trust Co., C.C.A. 
Ohio, 20 F.2d 619. 

38. Iowa—^Miller v. Mutual Fire & 
Tornado Ass'n of Cedar Rapids, 259 
N.W. 672, 219 Iowa 689. 

Miss.—^Motors Ins. Corp. v. Smith, 67 
So.2d 294. 

Mo.—^Fleetwood v. Milwaukee Me¬ 
chanics Ins. Co., App., 220 S.W.2d 
614. 
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tions on contracts of fire insurance actions for 
compensation^^^ by attorneys, brokers, ^2 archi¬ 
tects,and employees generally actions by or 
against banks,^5 common carriers of goods,labor 
unions,^7 inunicipalities,^^ and telegraph compa¬ 
nies;^^ actions involving sales ;50 actions involving 
particular instruments, such as deeds,®^ leases,®^ 
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■wills,5S notes,54 and mortgage and proceedings 
to enforce liens.5€ 

The rule has also been applied in tort actions,57 
such as actions for personal injuries generally,58 
and actions for damages to land®^ or other prop¬ 
erty;®® actions to recover damages for injuries 


Tex.—Southwestern Surety Ins. Co. 

V. Thompson, Civ.App., 180 S.W. 
947. 

39. Qa.—^Firemen's Ins. Co. v. Ham¬ 
by, 17 S.B.2d 610, 66 Ga.App. 201. 

Iowa.—^Hoover v. First American 
. Fire Ins. Co. of New York, 265 N. 

W. 70$, 218 Iowa 66-9. 

Mo.—Oehler v. Phoenix Ins. Co. of 
Hartford, Conn., 189 S.W. 1178, 169 
Mo.App. 696. 

W.Va.—^La Bris v. Western Nat Ins. 
Co., 59 S.B.2d 238, 133 W.Va. 731. 

40. Conn.—^Braithwaite v. Lee, 2 A. 
2d 380, 125 Conn. 10. 

41. MirtL—Storm v. Eldridge, 58 N. 
W.2d 129, 336 Mich. 424. 

Wash.—Swanson v. Webb Tractor & 
Equipment Co., 167 P.2d 146, 24 
Wash.2d 631. 

64 C.J. p 774 note 26. 

42. Ky.—Ford v. Hurt, 265 S.W.2d 
476. 

N.T.—McGrath r. Bagrley, 76 N.T.S.2d 
298, 273 App-Dlv. 822. 

64 C.J. p 774 note 27. 

48. Mo.—Curtis V. Bales, 241 S.W. 
83, 211 Mo.App. 219. 

44 Mich.—Sorensen v. Sorensen, 179 
N.W. 266, 211 Mich. 429. 

64 C.J. p 774 note 29. 

45. G^a.—Bruce y. Brown, 129 S.£. 
118, 34 GaApp. 240. 

Miss.—Collins v. Union & Farmers’ 
Bank, 70 So. 681, 110 Miss. 506. 

46. Tex.—Galveston, H. & S. A By. 
Co. V. Nevilla ClvApp., 272 S.W. 
597. 

64 C.J. p 774 note 8L 

47. Ohio.—Pfoh V. Whitney, App., 62 
K.B.2d 744. 

4a NJBL—Nelson y. Town of North¬ 
umberland, 6 A2d 39, 90 NJBL 141. 

4a Tex.—Western Union Telegraph 
CO. y. Horn, ay.App., 149 S.W. 657, 
modified on other grounds 194 S.W. 
386, 109 Tex. 229—Western Union 
Telegraph Co. y. Weeks, 128 S.W. 
674, 61 Tac.Ciy.App. 216. 

sa Colo.—^McCaffrey y. Mitchell, 56 
P.2d 926, 57 P.2d 900, 98 Colo. 4’67. 
Qa.—Garrison Motor Co. v, Parrish, 
184 S.R 766, 52 GaApp. 766. 

Iowa.—Chismore v. Marion Sav. 

Bank, 268 N.W. 137, 221 Iowa 1256. 
Miss.—Rex Nitrogen Gas Co. y. 

Hill, 57 So.2d 569, 213 Miss. 698. 
Mo.—^Missouri Steel & Wire Co. y. 
Edmonds & Allgler. 136,S.W.2d 118, 
234 Mo.App. 1028. 


Wash.—Williamson v. Irwin, 267 P.2d 
702. 

64 C.J. p 778 note 18. 

51. Ga.—^Thornton v. Parker, 68 S.B. 
2d 695, 208 Ga. 633—^Livingston y. 
Barnett 19 S.E.2d 385, 193 Ga. 
640. 

N.C.—Sprinkle y. Ponder, 64 S.E.2d 
171, 233 N.a 812. 

Tex.—Hermann y. Thomas, Ciy.App., 
141 S.W. 674. 

5a U.S.—Phillips Petroleum Co. v. 
Bynum. CGATex., 156 P.2d 196. 
certiorari denied 67 S.Ct 44, 329 U. 
S. 714, 91 L.Bd. 620. 

64 C.J. p 774 note 19. 

58. Ga.—^Moreland y. Word, 74 S.E. 
2d 82, 209 Ga. 463—Orr y. Blalock. 
25 S.E.2d 668, 195 Ga. 863—Blood- 
worth y. McCook, 17 S.E.2d 73, 193 
Ga. 63—Smoot y. Aexander, 16 S. 
E.2d 544, 192 Ga. 684. 

Ky.—^Phillips y. Johnson, 198 S.W.2d 
305, 303 Ky. 574. 

Mo.—Runnels y. Allen’s Estate, App.» 

184 S.W.2d 740. 

64 C.J. p 776 note 6L 

54. Aa.—First Nat Bank of Bir¬ 
mingham V. Searcy, 19 So.2d 659, 
31 Aa.App. 658. 

Ga.—Dobson y. Monk, 11 S.E.2d 70, 
63 Ga.App. 365—Scott v. Gauldlng, 
3 B.E.2d 766, 60 Ga.App. 306—Fer¬ 
guson y. Bank of Dawson, 185 S.E. 
602, 53 Ga.App. 809. 

Iowa.—^Mitchell v. Burgher, 249 N.W. 
357, 216 Iowa 869. 

Md.—Wolf y. Maryland Trust Co., 20 
A2d 158, 179 Md. 577. 

Mo,—^Atchison v. Weakley, 148 S.W. 
2d 745, 847 Mo. 743—Wheeler v. 
Cantwell, App., 140 S.W.2d 744— 

• Olbert V. Key, App., 93 S.W.2d 1048. 
N.J.—Superior Finance Corporation v. 
John A McCraue Motors, 168 A 
774, 11 N.J.MISC. 867, affirmed 174 
A 891, 113 N.J.Law 614. 

N.C,—Clement v. Clement 66 S.E.2d 
459, 230 N.a 636. 

64 C.J. p 774 note 20. 

BB* Ga.—Thacher y. Carolina Port¬ 
land Cement Co., 94 S.E 888, 21 
GaApp. 667. 

56. Mo.—Wilson y. Power, 166 S.W. 
2d 602, 236 Mo.App. 532. 

64 C.J. p 774 note 84. 

57. Ky.—W. G. Duncan Coal Co. y. 
Jones, 254 .S.W.2d 720—Stein y. 
Louisville Water Co., 249 S.W.2d 
760. 

Mass.—^Friese y. Boston Consol. Gas 
Co., 88 N.E.2d 1, 324 Mass. 623. 
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Miss.—Gabbert v. Treadaway, 18 So. 

2d 157, 194 Miss. 435. 

Mo.—^Ribello y. Chicago, B. & Q. R. 
Co., 176 S.W.2d 670, 237 Mo.App. 687 
—American Veterinary Laborato¬ 
ries V. Glidden Co., 69 S.W.2d 53, 
227 Mo.App. 799. 

N.T.—Metz V. Hahn, 66 N.T.S.2d 68. 
Va.—^Baskett v. Banks, 45 S.B.2d 
173, 186 Va. 1022. 

58. Cal.—Oettinger y. Stewart 148 
P.2d 19, 24 Cal.2d 183, 156 AL.R. 

, 1221 . 

Ga.—^Burel y. Dempsey, 78 S.E.2d 68, 
88 Ga.App. 864—City of Decatur 
V. Robertson, 70 S.B.2d 136, 85-Ga. 
App. 747—Atlantic Coast Line R. 
Co. V. Anderson, 44 S.E,2d 676, 75 
GkuApp. 829. 

Ill.—Savina v. National Brick Co., 40 
N.B.2d 844, 814 BLApp. 199. 

Ky.—Phoenix Amusement Co. v. 
White, 208 S.W.2d *64, 806 Ky. 861— 
O’Neil V. Noe, 192 S.W.2d 366, 
901 Ky. 472. 

Mass.—Dlangelo v. United Markets, 
64 N.B.2d 619. 819 Mass. 143—Nel¬ 
son V. Economy Grocery Stores, 
25 N.E.2d 986, 805 Mass. 388. 

Minn.—Knight v. Powers Dry Goods 
Co., 30 N.W.2d 536, 225 Minn. 280. 
Miss.—Rawlings y. Inglebritzen, 62 
So.2d 680, 211 Miss. 760. 

Mo.—^Brown v. Reorganization Inv. 
Co., 166 S.W.2d 476, 850 Mo. 407— 
Walker v. Klein, App., 127 S.W.2d 
61—^McFarland v. Sears, Roebuck & 
Co., App., 91 S.W.2d 615. 

Mont.—Pilgeram v. Haas, 167 P.2d 
839, 118 Mont 431. 

Neb.—Pierson y. Jensen, 83 N.W.2d 
462, 160 Neb. 86. 

N.T.—Leonard y. Home Owners Loan 
Corp., 60 N.T.S.2d 78, 270 App.l>lv. 
863, 785, 867, affirmed 76 N.E.2d 
261, 297 N.T. 108. 

N.C.—^Lunsford v. Marshall, 65 S.B. 

2d 194, 280 N.a 610. 

Pa.—^Dincher v. Great Atlantic & Pa¬ 
cific Tea Co., 61 A2d 710, 856 Pa. 
150. 

Utah.—Olsen v. Warwood, 255 P.2d 
726. 

W.Va.—Isgan y. Jenkins. 69 S.B.2d 
689, 134 W.Va. 400—Cooper v. An- 
heuser Busdh, Inc., 18 S.B.2d 276, 
123 W.Va. 68. 

59. Ga.—^Toung r. Cedartown Block 

. & Concrete Co., 79 S.R2d 828, 89 

Ga.App. 509. 

64 C.J. p 775 note 69. 

ea Iowa.—Reimers v. Petersen, 22 
N.W2d 817, 287 Iowa 660. 

Ky.—Alen y. Large, 289 S.W.2d 226. 
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caused by railroads to passengers,®! employees,®2 
invitees,®® licensees,«4 trespassers,®® and at railroad 
crossings to occupants of motor vehicles,®® em¬ 
ployees,®*^ and pedestrians;®® actions for injuries 
caused by street or subway cars or buses to 
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passengers,®® employees,^® occupants of motor 
vehicles,*^! and pedestrians actions for in¬ 
juries caused by motor vehicles to occupants of 
other motor vehicles,*^® actions for injuries to 


Miss.—Gilmore-Puckett Liumber Co. 
V. Bank of Tupelo, 170 So. 682, 177 
Miss. 152. 

64 C.J. p 775 note 60. 

61. Ariz.—Southern Pac. Co. v. Bun- 
tin, 94 P.2d 689, 64 Ariz. 180, 124 
A.L..R, 1422. 

64 C.J. p 774 note 2*5. 

62. IT.S.—Chicago & N. W. Ry. Co. 
V. Garwood, GC.A.Minn., 167 r.2d 
848—^Rashaw v. Central Vermont 
Ry., C.C.A.Vt., 188 F.2d 268. 

Ky.—^Louisville & N. R. Co. v. Houck, 
161 S.W.2d 482, 286 Ky. 644. 

Mo.—Sprankle v, Thompson, 243 S.W. 
2d 610—Cason v. Kansas City Ter¬ 
minal Ry. Co., 123 S.W.2d 133. 

Ohio.—Kay v. Pennsylvania R. Co., 
App., 102 N.K.2d 866. 

Utah.—Coray v. Southern Paa Co., 
223 P.2d 819. 

64 C.J. p 774 note 86. 

63. Miss.—Gulf, M. & O. R. Co. v. 
Smith, 60 So.2d 898, 210 Miss. 768. 

64. Ariz.—Southern Pac. Co. v. Bo¬ 
len, 264 P.2d 401, 76 Ariz. 317. 

Mo.—^Henry v. Disbrow Mining Co., 
. 128 S.W. 841, 144 Mo.App. 350. 

65. Ariz.—Southern Pac. Co. v. Bo¬ 
len, 264 P.2d 401, 76 Ariz. 317. 

Ark.—Johnson v, Poinsett Lumber & 
Mfg. Co., 69 S.W.2d 30, 187 Ark. 
237. 

64 C.J. p 774 note 88. 

66. Ga.—Cone v. Atlantic Coast Line 

R. Co., 78 S.E.2d 886, 89 Ga.App. 
74. 

Ind.—Spencer v. Pettibone, 70 N.B.2d 
439, 117 Ind.App. 426. 

Iow£L—^Pappas V. Evans, 48 N’,W.2d 

298, 242 Iowa 804. 

Ky.—^Moore v. TUinois Cent. R. Co., 
183 S.W.2d 29, 298 Ky. 438—^Hopper 

V. Barren'Fork Coal Co., 92 S.W.2d 
776, 268 Ky. 446—Hess' Adm'r v. 
Louisville & N. R. Co., 61 S.W.2d 

299, 249 Ky. 624. 

Mich.—Karr v. Pere Marauette Ry. 

Co., 9 !Nr.W.2d 536, 805 Mich. 267. 
Miss.—^Yazoo &. Mississippi Val. R. 
Co. V. Aultman, 173 So. 280, 179 
Miss. 109. 

Mo.—^Janssens ▼. Thompson, 228 S. 

W. 2d 743, 360 Mo. 351—Christner 
V. Chicago, R. L 4b P. Ry. Co„ 64 

S. W.2d 752, 228 MoJLpp. 220. 
Mont.—^Bogovich v. Scandrett, 158 

P.2d 637, 117 Mont 841. 

N.C.—Carruthers v. Atlantic & T. 

Ry. Co., 2 S.B.2d 878, 215 N.C. 676. 
S.C.—^Padgett v. Southern Ry. Co., 
65 S.E2d 297, 219’ S.C. 368. 
Wash.—Cox V. Poison Logging Co., 
138 P.2d 169, 18 Wash.2d 49. 

64 C.J. p 774 note 39. 


67. HL—^Pridmore v. Chicago, R. I. 
& P. Ry. Co., 114 N.E. 176, 276 
Ill. 386. 

68. Fla—Atlantic Coast Line R. Oo. 

V. Canady, 165 So. 629, 122 Fla 
447. 

Ind.—^Henry v. Baltimore & O. R. 

Co., 87 hr.E.2d 190, 219 Ind. 306. 
Mo.—Shelton v. Thompson, 186 S.W. 

2d 777, 358 Mo. 964. 

64 C.J. p 775 note 41. 

69. Cal.—Hyman v. Market St Ry. 
Co., 107 P.2d 486, 41 Cal.App.2d 647. 

Ill.—Chevalier v. Chicago Transit Au¬ 
thority, 86 N.B.2d 838, 838 HlApp. 
119. . 

Mo.—Winston v. Kansas City Public 
Service Co., 249 S.W.2d 377—Doug- 
l€LS V. St Louis Public Service Co., 
231 S.W.2d 157, 360 Mo. 869—Cad- 
dell V. Gulf, M. & O. R. Co., App., 
217 S.W.2d 761—Beahan v. St Lou¬ 
is Public Service Co., App., 213 S. 

W. 2d 263. 

N.J.—^Tederici v. Atlantic City & 
Shore R. Co.. 30 A.2d 820, 130 N.J. 
Law 16. 

Ohio.—^Doering v. City of Cleveland, 
App., 114 N.B.2d 278. 

64 C.J. p 776 note 42. 

70. Mass.—Gerry v. Worcester Con¬ 
sol. St Ry. Ca, 143 N.E. 694, 248 
Mass. 559. 

71. Cal.—Krupp v. Los Angeles Ry. 
Corp., 186 P.2d 424, 67 Cal.App.2d 
696. 

Ga—Bellamy v. Georgia Power Co., 
21 S.E.2d 294, 67 GaApp. 569. 

Ill.—^Buglio V. Cummings, 445 N.E.2d 
542, 317 I11.APP. 78. 

Minn.—O'Neill v. Minneapolis St Ry. 

Co., 7 N.W.2d 665, 213 Minn. 614. 
Mo.—^Billingsley v. Kansas City Pub¬ 
lic Service Co., App., 181 S.W. 2d 
204, record auashed on other 
grounds State ex reL Kansas City 
Public Service Co. v. Bland, 187 
S.W.2d 211, 863 Mo. 1284, conform¬ 
ed to 191 >S.W.2d 331, 239 Mo.App. 
440—^Nowlin v. Kansas City Pub¬ 
lic Service Co., App., 68 S.W.2d 
324. 

64 C.J. p 776 note 44. 

72. Minn.—Wright v. Minneapolis 
St. Ry. Co., 23 N.W.2d 347, 222 
Minn. 105. 

N.T.—Weldenfeld v. Surface Transp. 
Corp. of N. T., 66 N.T.S.2d 780, 269 
App.Div. 841. 

Va—Virginia Electric & Power Oo. 
V. Courtney, 27 S.B.2d 917, 182 Va 
176. 

64 C.J. p 775 note 45. 

73. Ark.—Richardson v. Donaldson, 
246 S.W.2d 651, 220 Ark. 178—A. S. 
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Barboro & Co. v. James, 168 S.W. 
2d 202, 205 Ark. 63. 

Cal.—Duncan v. J. H. Corder & Son, 
62 P.2d 1887, 18 Cal.App.2d 77. 
Colo.—Herdt v. Darbin, 249 P.2d 822, 
126 Colo. 355. 

Fla—^Murden v. Miami Poultry & 
Egg Co., 162 So. 714, 118 Fla 870. 
Ga—^Baker v. Goddard, 58 S.E.2d 
764, 205 Ga 477—Toles v. Hair, €3 
S.E.2d 8, 83 GaApp. 144—Mishoe 
V. Davis, 14 S.E.2d 187, 64 GaApp. 
700—Adams v. Evans, IS S.B.2d 
845, 64 GaApp. 515. 

IlL—Sharp v. Brown, 110 N.E.2d 641, 
349 I11A.PP. 269—Murphy v. Kum- 
ler, 100 N.E.2d 660, 344 m.App. 
287—Kanter v. O'Hara, 99 N.E.2d 
391, 343 I11.APP. 463—Wachsmuth 
V. Flanagan, 81 N.E.2d 769, 336 
niA-pp. 311—Jepsen v. Sprout & 
Davis, 71 N.B.2d 642, 330 HlJ^pp. 
448—Krawitz v. Levinstein, 62 N. 
E.2d 60, 320 HI.App. 618—^Piper v. 
Speronl, 47 N.E.2d 120, 317 HLApp. 
640—Savina v. National Brick Co., 
40 N.E2d 844, 814 IlLApp. 199— 
McMahan v. Daugherty, 21 N,E.2d 
60, 800 IlLApp. 616. 

Ind.—Clark v. Rohr, 109 N.E.2d 727, 
123 Ind.App. 209—American Tel. 
& TeL Co. V. Smyser, 101 N.E2d 
926, 121 IndApp. 668—Hayes 

Freight Lines v. Oestricher, '66 N. 
E.2d 612, 117 Ind.App. 143. rehear¬ 
ing denied 68 N.E2d 792, 117 Ind. 
App. 143. 

Iowa—^Thordson v. McKeighan, 16 
N.W.2d 607, 285 Iowa 40'9—Porter 

V. Decker, 270 N.W. 897, 222 Iowa 
1109—KeUer v. Gartln, 261 N.W. 
776, 220 Iowa 78—Deweese v. Iowa 
Transit Lines, 266 N.W. 428, 218 
Iowa 1827—Jarvis v. Stone, 247 N. 

W. 393, 216 Iowa 27. 

Kan.—Schroeder v. Nelson, 139 P.2d 
868, 157 Kan. 820. 

Ky.—Clark v. Finch's Adm'x, 254 S. 
W.2d' 934—^Brown v. Crumpton, 252 
S.W.2d 670—Allen v. Large, 239 S. 
W.2d 225—White v, Saunders, 168 
S.W.2d 893, 239 Ky. 268—Big Sandy 
Bus Line Co. v. Williams, 66 S.W. 
2d 346, 246 Ky. 758. 

Mich.—Sooony Vacuum Oil Co. v. 
Marvin, 21 N.W.2d 841, 318 Mich. 
528—^Perhaska v. Silberg, 4 N.W-2d 
462, 802 Mich. 47. 

Minn.—Leman v. Standard Oil Co. ot 
Ind., 57 N.W.2d 814, 238 Minn. 879. 
Miss.—^Belk v. Rosamond, 67 So.2d 
461, 218 Miss. 683—Coca Cola Bot¬ 
tling Works of Greenwood v. 
Hand, 191 So. 674, 186 Miss. 893.. 
Mo.—^Wilkins v. Stuecken, 225 S.W.2d 
131, 859 Mo. 1047—Carson v. Evans, 
173 S.W.2d 30, 351 Mo. 876—Vogel- 
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guests,actions for injuries to cyclists,*^5 drivers of 
teams,and pedestrians actions against employ¬ 
ers generally for injuries to their employees and 
actions against municipalities for injuries to trav¬ 
elers on their streets 

The rule that it is error to charge on issues not 
raised by the evidence has also been applied in 
actions for assault,alienation of affections,®^ 
criminal conversation,®® libel and slander,®® mal¬ 


practice,®^ ejectment,®® and replevin;®® actions for 
necessaries furnished an incompetent;®*^ actions 
for damages due to an injunction;®® actions under 
the Fair Labor Standards Act;®® condemnation 
proceedings;®® and attachment proceedings.®! 

Further, the rule has been applied with respect 
to instructions as to particular issues, such as 
boundaries,®® fences,®® title to goods®^ or land,®® 
agency,®® power and liabilities of partners,®^ suf- 


irescingr v. Waelder, App., 238 S.W.2d 
849—^Huftlsmann v. Johnston, App.» 
213 S.W.2d 641—Crawford v. By¬ 
ers Transp. Co., App., 186 S.W.2d 
766—Mulanlz v. Reeves, 112 S,W.2d 
100, 233 Mo.App. 143, certiorari 
quashed State ex rel. and to Use 
of Reeves v. Shain, 122 S.W.2d 885, 
843 Mo. 550—^Bach v. Ludwig:, App.. 
109 S.W.2d 724—^Alexander v. Hoen- 
shell, App., 66 S.W.2d 164—MitcheU 

V. I>yer, App., 57 S,W.2d 1082. 
Neb.—Hendrix v. Vana, 45 N.W.2d 

429, 163 Neb. 631—Novak v. Lap- 
tad, 40 N.W.2d 331, 162 Neb. 87— 
Johnson v. Anoka^Butte Lumber 
Ca, 6 N.W.2d 114, 141 Neb. 861. 
N.BC.—Laflamme v. Lewis, 192 A. 851, 
89 N.H. 69. 

N.J.—Hodgson v. Pohl, 83 A.2d 783, 16 
N.J.Super. 87, affirmed 89 A.2d 24, 
9 N.J. 488. 

N.C,—Childress v. Johnson Motor 
Lines, 70 S.Sl2d 658, 235 N.C. 522. 
Ohio.—^Thomson-Bavies Chevrolet v. 

Lawrence, App., 64 N.B.2d 66. 

Or.—^Barnes v. Davidson, 226 P.2d 
289, 190 Or. 508—^Fehely v. Senders, 
136 P.2d 288, 170 Or. 457, 145 A.L 
R. 1092. 

Ya.—Wallingford v. Eames, 74 S.S. 
2d 161, 194 Va. 648—^Isenhour v. 
McGranigham, 17 S.H.2d 383, 178 
Va. 865.. 

Wash.—Tosto V. City of Seattle, 171 
P.2d 194, 25 Wash.2d 281—Hanford 
T. Goehry, 167 P.2d 678, 24 Wash. 
2d 859. 

W.Va.—Higgs V. Watkins, 78 S.m2d 
230. 

64 C.J. p 775 note 46. 

74. Ga.—^Mishoe v. Davis, 14 S.EI.2d 
187, 64 Ga.App. 700. 

Iowa.—Bohnsack v. Drlftmier, 62 N. 

W. 2d 79, 248 Iowa 383—Greiner v. 
Hicks, 800 N.W. 727, 231 Iowa 141 
—Fraser v. Brannlgan, 293 N.W. 
50, 228 Iowa 672. 

Ky.—CSamation Co. v. Devore, 262 S. 
W.2d 860. 

Mo.—Knox V. Weathers, 267 S.W.2d 
912, 363 Mo. 1167—Huger v. Doerr, 
App., 170 S.W.2d 689. 

Neb.—Hansen v. Lawrence 80 N.W. 

2d 63, 149 Neb. 26. 

64 C.J. p 776 note 47. 

T6. Conn.—^Russo v. HcAvlney, 112 
A. 657, 96 Conn. 21. 

Ga.—^Brooks v. Wolford, 77 S.EL2d 
563, 88 Ga.App. 73L 


Iowa.—Jakeway v. Allen, 290 N.W. 
607, 227 Iowa 1182. 

Ohio.—Scott V. Marshall, 106 N.B.2d 
281, 90 Ohio App. 347, appeal dis¬ 
missed lai N.B.2d 906, 156 Ohio St. 
270. 

76- W.Va—American Ry. SSxpress 
Cow V. Rogers, 116 S.B1 680, 93 W. 
Va. 287. 

64 C.J. p 775 note 49. 

77. Cal.—^Rios v. Bennett, 200 P.2d 
73, 88 Cai.App.2d 919. 

m.—Janovicz v. Schiesher, 113 N.B. 
77, 850 I11A.PP. 499—Savina v. Na¬ 
tional Brick Co., 40 N.B.2d 844, 314 
I11A.PP. 199. 

Ky.—Sedlock v. Trosper, 211 S.W.2d 
147,^807 Ky. 369, 13 A.L.R.2d 349— 
Straughan's Admtr v. Fendley, 191 
S.W.2d 391, 301 Ky. 209—Igo v. 
Smith, 188 S.W.2d 497, 282 Ky. 336. 
Mo.—Krueger v. Walters, 179 S.W.2d 
616, 238 Mo.App. 340. 

Mont.—Garrison v. Trowbridge, 177 
P.2d 464, 119 Mont. 606. 

Neb.—Weisenmiller v. Nestor, 49 N. 

W.2d 679, 164 Neb. 839. 

Okl.—Overstreet v. Bush, 256 P.2d 
416, 208 OkL 865. 

Va.—Conrad v. Thompso-n, 80 S.B,2d 
661, 196 Va. 714—^Reese v. Snelson, 
65 S.B,2d 647, 192 Va. 479. 

W.Va.—Watson v. Woodall, 61 S.E12d 
747, 134 W.Va. 787. 

64 a J. p 776 note 60. 

78. CaL—Adams v. American Presi¬ 
dent Lines, 146 P.2d 1, 23 Cal.2d 
681. 

Miss.—Hercules Powder Co. v. 

Thompson, 29 So.2d 828, 201 Miss. 
608—J. W. Sanders Cotton Mill v. 
Moody, 196 So-. 683, 189 Miss. 284. 
Mo.—Seago v. New York Cent. R, Co., 
164 S.W.2d 386, 349 Mo. 1249, 147 I 
A.L.R. 872—Steeley v. Kurn, 157 S. 
W.2d 212, 848 Mo. 1142. 

64 C.J. p 775 note 61. | 

79. Or.—Bloomquist v. City of Lai 
Grande, 251 P. 252, 120 Or. 19. 

Tex.—City of Waco v. Ballard, Civ. 

, App., 246 S.W. 97, 

80. CaL—^BYaguglla v. Sala, 62 P.2d 
783, 17 CalA.pp.2d 738. 

Or.—Tauscher v. Doembecher Mfg. 

Co., 66 P.2d 318, 158 Or. 152. 

Va.—Baskett v. Banks, 45 S.B.2d 173, 
186 Va. 1022. 

64 aj. p 776 note 68. 

81. Ky.—^Merritt v. Cravens, 181 S. 
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W. 970, 168 Ky. 166, L.RA.1917F 
935. 

64 C.J. p 776 note 54. 

82- Ky.—^Pierce v. Crisp, 86 S.W.2d 
298, 260 Ky. 519. 

83. Wash.—^Lynch v. Republic Pub. 
Co., 243 P.2d 636, 40 Wash.2d 879. 

64 C.J. p 776 note 66. 

84- B.C.—Kasmer v. Sternal, 166 P, 
2d 624, 83 U.SA.pp.D.C. 60. 

Ga.—Kuttner v. Swanson, 2 S.E.2d 
280, 69 Ga.App. 818. 

Ohio.—Hubach v. Cole, App., 81 N.B, 
2d 736. 
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rafsed by the evidence Ts properly refused hat been ap¬ 
plied In a wide variety of actions and with respect to 
many Issues. 
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81 L.Ed.' 419, rehearing denied 57 
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Evans, 101 S.W.2d 778, 193 Ark. 627. 

Ga.—American Nat Ins. Co. v. Nel¬ 
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Ins. Co., 8 S.E.2d 795, 60 Ga.App. 
296. 

Minn.—Aaberg v. Minnesota Commer¬ 
cial Men's Ass'n, 201 N.W. 626, 161 
Minn. 384. 

Mo.—Neuhaus v. United Neighbors 
of Missouri, App., 150 S.W.2d 590— 
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the amount of damages,®^ and proof of damages;®® 
and in actions generally where questions are in¬ 
volved relating to the credibility®® and impeach¬ 
ment of witnesses,®7 and the weight of evidence,®® 
and presumptions arising from failure to testify or 
produce evidence.®® 

(4) Requested Instruction on Issues Not 
Raised by Evidence Held Properly Re¬ 
fused 

The rule that a requested Instruction on an Issue not 
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contracts of burglary,35 fidelity,35 indemmty,37 
fire, 38 and war risk33 insurance; actions for 
compensation^® by attomeys,^! physicians and sur¬ 
geons,^2. |5j.okers,48 architects,^^ and employees;^® 
actions by or against banks,^5 common carriers of 
goods, telegraph^® and telephone^® companies, and 
electric power companies;®® actions against dece¬ 


dents’ estates ;5'i actions involving sales of goods®® 
or lands,®3 or involving transactions between hus¬ 
band and wife;®^ actions between partners;®® ac¬ 
tions involving particular instruments such as 
deeds,®® wills,®*^ leases,®® mortgages,®® and notes;®® 
and proceedings to enforce liens.®i 
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men's Ins. Co. V. FOllett, C.CJLI11., 
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64 C.J. p 777 note 96. 

88. U.S.—Lynch v. U. S., C.C.A.Ga., 
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440. 
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Ga 818—^Thornton v. Parker, 68 
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actions for personal injuries generally,®* and actions 
for damages to land®^ or other property;®® actions 
to recover damages for injuries caused by railroads 
to passengers,®® employees,®7 invitees,®® licensees,®® 
trespassers,^® and, at railroad crossings, to drivers 
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of teams,occupants of motor vehicles,^* em¬ 
ployees,'^* and pedestrians actions for injuries 
caused by street railway cars and auto buses to 
passengers,*^® bicyclists,'^® drivers of teams,^^ oc- 
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Bus Lines, 6 S.B.2d 281, 191 S.C 
638. 

64 C.J. p 779 note 17. 

76. Conn.—Thibodeau v. Connecticut 
Co., 89 A2d 223, 139 Conn. 9. 

Mo.—Strother v. Dunham, App., 193 
S.W. 882. 

'77. Mass.—^McNeil v.Middlesex & 
B. St Ry. Co., 123 N.B. 676,. 283 
Mass. 254. 

'64 C.J. p779note20. 
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cupants of motor vdiicles,'^^ and pedestrians;^^ ac- clists,^^ motor cyclists,®^ drivers of teams,and 
tions for injuries caused by motor vehicles to oc- pedestrians;®® and actions for injuries to em- 
cupants of other motor vehicles,®® guests,bicy- 


78. Ala.—Birmingliam Blec. Co. v. 
McQueen, 44 So.2d 598, 253 Ala. 
S96. 

Fla.—Union Bus Co. v. Bowen, 184 
So. 17,184 Fla. 254. 

Ga.—Great Am. Indem. Co. v. Ox¬ 
ford, 27 SJB2.2d 880, 70 GaApp. 208. 
Ohio.—Youngstown & S. By. Co. v. 
Prigosin, 4 ]Sr.B.2d 599, 53 Ohio App. 
189. 

Tenn.—Tennessee Cent. R. Co. v. Mel¬ 
vin, 5 Tenn-App. 86—IJams v. Knox¬ 
ville Power & Light Co., 1 Tenn. 
App. 627. 

64 C.J. p 779 note 18. 

79- U.S.—^Tacoma Ry. & Power Co. 
V. Remmen, Wash., 220 F. 617, 136 
aC.A. 225. 

Ky.—^Kentucky Yirginia Stages v. 
Tackett's Adm'r, 171 S.W.2d 4, 294 
Ky. 189. 

Minn.—^Peterson v. Minneapolis St 
Ry. Co., 53 N’.W.2d 817, 236 Minn. 
528. 

Ohio.—Cincinnati St Ry. Co. v. Kee- 
han, 186 N.B. 812, 45 Ohio App. 
75. 

80. U.S.—Baltimore & O. R. Co. v. 
Felgenhauer, C.C.AMo., 168 F.2d 
12—Blaszyk v. Eastern. Auto For¬ 
warding Co., C.C.AN.Y., 184 F.2d 
600—Brinegar v. Green, O.C.A.Iowa, 
117 P.2d 816. 

Ala—^Duke v. Williams, 82 So.2d 362, 
249 Ala 674—Coleman v. Hamilton 
Storage Co., 180 So. 553, 235 Ala 
563—^Baxter v. Wilson, 45 So.2d 
474, 35 Ala App. 196, certiorari de¬ 
nied 45 So.2d 478, 253 Ala 501. 
Aria.—Seiler v. Whiting, 84 P.2d 462, 
52 Ariz. 542. 

Ark.—Hill V. VThitney, 210 S.W.2d 
800, 213 Ark. 368. 

Cal.—Anderson v. Hawkins, 228 P.2d 
857, 100 Cal.App.2d 490—GSramble 
V. McEwan, 104 P.2d 1054, 40 Cal. 
App.2d 400—Adams v. Warren, 63 
P.2d 780, 11 Cal.App.2d 844—Barr 
V. Hall, 65 P.2d 1246, 12 Cal.App.2d 
489—Nagamatsu v. Roher, 53 P.2d 
174, 10 Cal.App.2d 762—Simpson v. 
Steitthoir, 21 P.2d 960, 131 CaLApp. 
660. 

Colo.—Weicker Transfer & Storage 
Co. V. Bedwell, 35 P.2d 1022, 95 
Colo. 280. 

Conn.—Heslin v. Malone, 165 A. 694, 
116 Conn. 471. 

Ga.—^Reliable Transfer Co. v. Gabriel, 
65 S.E 2d 679, 84 GaApp. 54—Sweet 
V. Awtrey, 28 S.E.2d 154, 70 GaA.pp. 
334. 

Ill.—^Rockwood V. Andrews, 108 N.E. 

. 2d 663, 346 IlLApp. 461—Praider v. 
Hannah, 87 N.E.2d 795, 838 lllA.pp. 
440—Blachek v. City Ice & Fuel 
Co., 36 N.B.2d 416, 811 IllA.pp. 1— 
Fitzpatrick v. California & Ha¬ 
waiian Sugar Refining Corp., 32 K. 


E.2d 990, 309 Ill.App. 216—Smoot 
V. Hollingsworth. 266 IIIAlPP. 447. 
Ind.—Jones v. Cary, 37 N.B.2d 944, 
219 Ind. 268—^Lindley v. Sink, 30 
N.B.2d 466, 218 Ind. 1, 2 A.L.R.2d 
772—Grevenstuk v. Hubeny, 24 H. 
H.2d 924, 216 Ind. 379—KeUey v. 
Dickerson, 13 N‘.B.2d 635, 213 Ind. 
624—H. B. McGonigal, Inc. v. 
Btherlngton, 79 N.E.2d 777, 118 Ind. 
App. 622—American Carloading 
Corp. V. Voight 21 NJB3.2d 463, 107 
Ind.App. 267. 

Iowa.—Kimmel v. Mitchell, 249 N.W. 
151, 216 Iowa 366. 

Ky.—Berry v. Jorrls, 199 S.W.2d 616, 
303 Ky. 799—Southern Oxygen Co. 
V. Martin, 163 S.W.2d 469, 291 Ky. 
238—Whitney v. Penick, 186 S.W. 
2d 570, 281 Ky. 474—Williams v. 
Farmer's Adm'x, 115 S.W.2d 689, 
273 Ky. 131. 

Mass.—^Russell v. Berger, 60 H.R2d 
642, 314 Maas. 600—Wilson v. Birk- 
enbush, 26 N.B.2d 158, 306 Mass. 
178. 

Mich.—Socony Vacuum Oil Co. v. 
Marvin, 21 N.W.2d 841, 313 Mich. 
528. 

Miss.—Wilburn v. Gordon, 45 So.2d 
844, 209 Mias. 27. 

Mo.—^Hillis V. Home Owners* Loan 
Corp., 154 S.W.2d 761, 848 Mo. 601 
—O'Hare v. Justin T. Flint Laun¬ 
dry & Dry Cleaning Co., App., 170 
S.W.2d 95—Lang v. J. a Nichols 
Inv. Co.. 69 S.W.2d 63, 227 Mo.App. 
1123. 

N.H.—^Manor v. Gagnon, 32 A.2d 688, 

92 N.H. 435. 

N.J.—^Blchelberger v. Inter-City 
Transp. Co., 10 A.2d 267, 123 N.J. 
Law 595, affirmed 15 A.2d 758, 125 
N.J.Law 865—Ceccomancino v. 
D'OnofWo, 168 A- 678, 111 NJ.Law 
494. 

Ohio.—Bsterly v. Youngstown Arc 
Engraving Co., 17 N.B.2d 416, 69 
Ohio App. 207—Bartlett v. McDon¬ 
ald, 17 N.E.2d 284, 59 Ohio App. 86. 
Okl.—Jones v. Spicer's Inc., 173 P.2d 
421, 197 Okl. 674. 

Pa.—^Helt V. german, 38 A.2d 386, 165 
Pa.Super. 294. 

S.D.—^Tufty V. Sioux Transit Co., 17 
N.W.2d 700, 70 S.D. 352. 

Tex.—^Younger Bros. v. Power, Civ. 
App., 118 S.W.2d 964, error dis¬ 
missed—Leap V. Braziel, Civ.App., 

93 S.W.2d 1213, modified on other 
, grounds, ComA.pp., 121 S.W.2d 834. 
Utah.—Watkins v. Utah Poultry & 
. Farmers Co-op., 261 P.2d 663. 

Va.—^Penoso v. D. Pender Grocery 
. Co., 13 S.B.2d 810, 177 Va. 245— 

Majestic Steam Laundry v. Puck- 
- ett, 171 S.E. 491, 161 Va. 624. 
Wash,—^Melosevich v. Cichy,' 198 P. 

2d 842, 30 Wash.2d 702—Grapp v. 
^ Peterson, 168 P.2d 400, 25 Wash.2d 
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44—Wilson V. Washington Concrete 
Pipe Co.. 36 P.2d 71, 178 Wash. 
545. 

W.Va.—Somerville v. Dellosa, 56 SJBJ. 
2d 766, 133 W.Va. 436. 

Wis.—^Battice v. Michaelis, 39 N.W. 
2d 702, 266 Wis. 671—^Bberdt v. 
MuUer, 2 N.W.2d 367, 240 Wis. 841, 
rehearing denied 8 N.W.2d 763, 240 
Wis. 841. 

64 C.J. p 779 note 22. 

81. U.S.—Crowell v. M. R. & R. 
Trucking Co., C.C-A.Pla., 167 F.2d 
963—^Drinon v. Wilson, C.CAuVt., 
113 F.2d 654. 

Cal.—Stober v. Halsey, 226 P.2d 44, 
101 Cal.App.2d 801—^Kroplin v. Hus¬ 
ton, 179 P.2d 576, 79 CalA.pp.2d 832. 

ni.—O'Neal V. Calfarello, 25 N.R2d 
534, 303 I11.APP. 574. 

Ind.—Rickner v. Haller, App., 116 N. 
B.2d 526. 

Iowa.—Newland v. G. McClelland & 
Son, 260 N.W. 229, 217 Iowa 568. 

Ky.—Suter's Adm'r v. Kentucky Pow¬ 
er & Light Co., 76 S.W.2d 29. 256 
Ky. 366. 

N.HL—^Legere v. Buinicky, 86 A.2d 
508, 93 N.H. 71—Sullivan v. Sulli¬ 
van, 18 A,2d 828, 91 N.H. 841. 

N.C.—Windley v. Brock. 168 S.E. 204, 
204 N.C. 357. 

Wash.—Crown v. Miller, 91 P.2d 713, 
139 Wash. 354—Newman v, Cogs- 
hall, 18 P.2d 860, 171 Wash. 609. 

64 C.J. p 779 note 23. 

82. Ariz.—Southwestern Freight 
Lines V. Floyd, 119 P.2d 120, 68 
Ariz. 249. 

Cal.—Church v. Payne, 97 P.2d 819, 
36 Cal.App.2d 882. 

Mass.—Logan v. Goward, 46 N.R2d 
522, 313 Mass. 48. 

Minn.—Tilbury v. Welberg, 55 N.W.2d 
685, 238 Minn. 91. 

Wash.—Nagel v. McDermott, 244 P. 
977, 188 Wash. 536. 

83. Ma—Heryford v. Spitcaufsky, 
App., 200 S.W. 123. 

.Wash.—^Joski v. Short, 96 P.2d 483, 
1 Wash.2d 454. 

84. Mo.—^Murphy v. Mack, App., 239 
S.W. 595. 

•85. Ala.—^Motor Terminal & Transp. 
Co. V. MilUcan, 12 So.2d 96, 244 Ala. 
89—W. & W. Pickle & Canning Co. 

: V. Baskin, 181 So. 765, 236 Ala. 168. 

Cal.—^Blanton v. Curry, 129 P.2d 1, 
20 Cal.2d 793—-Kuist v. Curran, 258 
P.2d 681, 116 CaI.App.2d 404—La 

; Branch v. Scott, 185 P.2d 823, 82 
CaJL.App.2d 1—^Martin, Continental 

1 Cas. Co., Intervener, v. Clinton 

! Const Co., 105 P.2d 1029, 41 Cal. 

j App.2d 85, rehearing-denied 106 P. 

! 2d 629, 41 Cal.App.2d 35—Blanton v. 

! Cumr, 98 P.2d 221, 36 CaLApp.2d 
575. 
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ployees against their employers generally,or for 
injuries caused by municipalities to travelers on 

their streets.^7 

Further, the rule that requested instructions on 
issues not raised by the evidence are properly re¬ 
fused has been applied in actions for assault, 
alienation of affections,*^ conversion,*® detinue,*^ 
unlawful detainer,** replevin,** trover,*^ extor¬ 


tion,*5 libel and slander,** malpractice,*^ malicious 
prosecution,** ejectment,** possession of land,^ and 
in condemnation proceedings.* Likewise, the rule 
has been applied with respect to instructions as to 
particular issues, such as boundaries,* fences,^ ad¬ 
verse possession,* title to goods or accounts* or 
land,^ agency,* powers and liabilities of partners,* 
estoppel,^* duress,fraud,i* undue influence,!* 


Colo.—OLiambrecht v. Archibald, 203 
P.2d 897, 119 Colo. 856—Sherman v. 
Ross, 62 P.2d 1151, 99 Colo. 354. 
Fla.—Smith v. Cobb, 61 So.2d 878. 

Ill.—Crutchfield v. Meyer, 111 N.B. 
2d 142, 414 lU. 210—Chism v. De¬ 
catur Newspapers, 91 N.£L2d 114, 
840 I11.APP. 42. 

Hass.—Tookmanian v. Fanning, 81 N. 

£12d 586, 808 Mass. 162. 

Hiss.—Iiencaster v. Lancaster, 57 So. 

2d 802, 213 Hiss. 536. 

Ho.—Tramill v. Prater, 152 S.W.2d 
684, 236 Ho.App. 757, certiorari 
quashed State ex reL Tramill v. 
Shaln, 1>61 S.W.2d 974, 849 Mo. 82. 
Ohio.—Brdman v. Mestrovlch, 97 N.B. 
2d 674, 155 Ohio St. 85. 31 A.L.R2d 
1417—Hansen v. Goetz, App., 46 N. 
B.2d 298—Mougey v. Becker, 197 N. 
B. 388. 49 Ohio App. 521. 

Or.—Schultz V. Shirley, 220 P.2d 86, 
189 Or. 868—^Lane v. Hatfield, 143 
P.2d 230, 173 Or. 79. 

Tenn.—Kidd v. Kirby, 1 TenmApp. 
242. 

Wash.—Wooldridge v. Pacific Coast 
Coal Co., 155 P.2d 1001» 22 Wash.2d 
314—Shephard v. Smith, 88 P.2d 
601, 198 Wash. 895. 

64 C.J. p 779 note 27. 

96. Ark.—^Blankenship v. Cox, 162 S. 
W.2d 918, 204 Ark. 427—Norton & 
Wheeler Stave Co. v. Wright, 106 
S.W.2d 178, 194 Ark. 115. 

HL—Kijowski v. Times Pub. Corp., 
18 N.B.2d 754, 298 llLApp. 236, af¬ 
firmed 23 N.B.2d 703, 872 IlL 311. 
Mass.—Cronan v. Armitage, 190 N.B. 
12, 285 Mass. 520. 

N.H.—Hardiman v. Walsh Broa, 79 
A.2d 19, 96 N.BC. 456—Morin v. 
Champlin, 43 A.2d 772, 93 N.H. 422 
—Wemyss v. Wyoming Valley Par 
per Co.. 172 A. 488. 86 N.H. 587. 
N.M.—Robinson v. Mittry Bros., 94 
P.2d 99, 43 N.M. 357. 

Or.—Robbins v. Irwin, 178 P.2d 985, 
180 Or. 667. 

R.I.—Boettger v. Mauran, 12 A.2d 
285, 64 R.I. 840. 

Tenn.—Rice-Stix Dry Goods Co. v. 
Self, 101 S.W.2d 182, 20 TennA.pp. 
498. 

W.Va—^Pitzer v. M. D. Tomkies & 
Sons, 67 S.B.2d 437, 136 W.Va. 268. 
64 O.J. p 779 note 28. 

87. Cal.—Barker v. City of Los An¬ 
geles, 185 P.2d 573, 57 Caa.App.2d 
742. 

in.—opat V. City of Chicago, 80 N.B. 
2d 940, 807 Ill.App. 67L 


N.H.—^Bridgham v. Town of Bfflng^ 
ham, 174 A. 769, 87 N.H 103. 
Ohio.—GiU V. Arthur, 48 N.ll2d 894, 
69 Ohio App. 886. 

64 aj. p 779 note 29. 

88. Hass.—Stager v. G. B. Lothrop 
Theatres Co., 197 N.B. 86, 291 Hass. 
464. 

Minn.—Bukowski v. Juranek, 85 N.W. 

2d 427, 227 Minn. 818. 

Ohio.—Klndberg v. a I. T. Corp., 
App., 41 N.B.2d 1021. 

64 C.J. p 779 note 80. 

89. Ho.—^Butterfield v. Bnnis, 186 S. 
W. 1178, 193 Mo.App. 638. 

aa Wash.—Carey v. Interstate Bond 
& Hortg. Co., 104 P.2d 679, 4 Wash. 
2d 682. 

91. Ala.—Lawler v. Hyde, 161 So. 
523, 280 Ala. 467. 

92. Mo.—Femmer v. Gay, App., 167 
S.W.2d 940. 

98. N.J.—Pollitt V. General Credit 
Corporation, 176 A. 607, 114 N.J. 
Law 432. 

94. Ga—Graham v. Frazier, 66 S.B. 
2d 77, 84 GaApp. 458—Meders v. 
Wirchball, 63 S.E.2d 674, 83 Ga 
App. 408. 

R.I.—Winslow V, Binhorn, 2 A.2d 
390, 62 R.L 1. I 

95. Mont—^Bdquest v. Tripp & 
Dragstedt Co., 19 P.2d 637, 93 Mont 
446. 

96. Ala—Starks v. Comer, 67 So. 
440, 190 Ala 245. 

64 C.J. p 779 note 32. 

97. Cal.—McCollum v, Barr, 176 P. 
463, 88 Cal.App. 411. 

Tex.—Giles v. Tyson, Civ.App., 18 S. 
W.2d 452. 

98. Ala—^Lipscomb v. Moore, 150 So. 
907, 227 Ala 647. 

Mo.—Jones v. Phillips Petroleum Co., 
186 S.W.2d 868, 239 Ho.App. 831. 

64 C.J. p 779 note 34. 

99. Ala—^Lyon Co. v. Crane, 75 So. 
S&6, 200 Ala 54. 

W.Va—Wilson v. McCoy, 117 S.B. 478, 
93 W.Va 667. 

1. Mo.—Morrison v. Terry, App., 205 
S.W.2d 902. 

N.M.—^Federal Land Bank of Wichita 
V. Beck, 121 P.2d 147, 46 N.M. 87. 

8, XJ.S.—Brett v, V. S., C.C.A.Wash., 
86 F.2d 305, certiorari denied 67 S. 
Ct 782, 801 U.S. 682, 81 L.]^ 1840. 
Colo.—City and County of Denver y. 
Lyttle, 103 P,2d 1, 106 Colo. 157. 
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Ill.—City of Mt Olive v. Brade, 7 N. 
B.2d 851, 366 IlL 182—Fayette 

County V. Whitford, 6 N.H.2d 157, 
365 HI. 229. 

Mo.—State ex rel. State Highway 
Commission v. Patton, 77 S.W.2d 
857, 229 Mo.App. 331. 

Tenn.—Shelby County v. Adams, 16 
Tenn.App. 66. 

W.Va—Tennessee Gas Transmission 
Co. V. Fox, 58 S.B.2d 584, 134 W.Va 
106. 

64 C.J. p 779 note 86. 

8. Ga—iJackson v. Beameguard, 69 
S.B2d 772, 208 Ga 773. 

4. Mont—Schmuck v. Beck, 234 P. 
477, 72 Mont 606. 

5. Ga—^Brantley Co. v. Memory, 69 
S.B.2d 190, 208 Ga 706—Crawford 
V. Cook, 51 S.B.2d 422, 204 Ga 654 
—Moore v. Stephens, 84 S.B.2d 716, 
199 Ga 500. 

Tex.—Ogletree v. Evans, CfivApp., 
248 S.W.2d 804. 

Va—^Baldwin v. Mothena 198 S.B. 
669, 171 Va 94—Craig-Giles Iron 
Co. V. Wickline, 101 S.BL 226, 126 
Va 223. 

a R.L—^Myers v. Myers, 7 A2d 785, 
63 R.I. 264. 

64 C.J. p 780 note 42. 

7. Ariz.—Sunserl v. SAtz, 87 P.2d 
797, 58 Ariz. 234. 

64 C.J. p 780 note 48. 
a Cal.—House Grain Co. v. Flner- 
man & Sons, 253 P.2d 1034, 116 Cal. 
App.2d 485. 

64 C.J. p 780 note 44. 

9. Ark.—J. F. Beasley Lumber Co. 
V. Sparks, 276 S.W. 582, 169 Ark. 
640. 

Ind.—^Dawson v. Jackman, 126 NJBJ. 
68, 71 IndApp. 335. 

10. Mo.—J. W. Tipton Cotton Co. v. 
Clayton, 99 S.W.2d 549, 231 Mo. 
App. 247. 

Okl.—Hurt V. Garrison, 188 P.2d 647, 
192 Okl. 66. 

Or.—Cade v. Thompson, 225 P.2d 396, 
190 Or. 242. 

11. D.C.—Knight ▼. Sontag, Mun. 
App., 99 A2d 217. 

12. Mo.—^Dunlap v. Donnell, App., 
284 S.W.2d 330. 

Wash.—Baston v. Chaffee, 182 P.2d 
1006, 16 Wash.2d 188. 

64 C.J. p 780 note 46. 

la Mo.—Kadderly v. Vossbrink, 149 
S.W.2d 869. 
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malice,tender,^5 payment,^® release,^*^ comprom¬ 
ise and settlement,^® condonation,^® negligence,^® 
knowledge or notice,^! ownership and control,^® 


contributory negligence,^® imputed negligence,24 
comparative negligence,2® assumption of risk,2® 
violation of a statute or ordinance,27 the last clear 


14. Mo.—Dunlap v. Donnell, App., 
284 S.W.2d 330. 

15. Okl.—Smith, Wogan & Co. v. 
Bice. 126 P. 456, 84 Okl. 294, Ann. 
CiU3.1914C 274. 

16. Ark.—Clark v. Ha«ran, 35 S.W.2d 
585, 183 Ark. 226. 

17. Ill.—^Born v. Chicago City Ry. 
Co., 169 I11A.PP. 686. 

18. OkL—^Farmers* Union Co-op. Gin 
Co. V. Fairbanks, Morse & Co., 73 
P.2d 1148, 181 Okl. 336. 

ItX.—David v. Hanna, 2 A.2d 630, 62 
B.L 19. 

19. D.C.—Eclov V. Birdsong, 166 P.2d 
960, 83 U.S.APP.D.C. 104. 

20. Cal.—Cavalli v. Luckett, 104 P. 
2d 708, 40 Cal.App.2d 260—Duehren 
V. Stewart, 102 P.2d 784, 39 Cal.App. 
2d 201. 

Fla.—Union Bus Co. v. Bowen, 184 
So. 17, 134 Fla. 254. 

Ga.—Reliable Transfer Co. v. Gabriel, 
65 S.£:.2d 679, 84 Ga.App. 64. 

Md.—^Martin G. Imbach, Inc. v. Tate, 
100 A.2d 808, 203 Md. 348. 

Mass.—Blood v. Dewey, 63 N.E.2d 
227, 815 Mass. 600—^Renaud v. New 
England Transp. Co., 189 N.B. 789, 
286 Mass. 39. 

Mo.—Fassl v. Schuler, ' ISS S.W.2d 
774, 349 Mo. 160—Reed v. Terminal 
R. Ass’n of St. Louis, 62 S.W.2d 747 
—O’Neill v. Sherrill, App., 264 S.W. 
2d 263. 

N.H.—O’Malley v, McGillan, 165 A. 

279, 86 N.H. 186. 

Pa.—^Pesola v. Tremayne, 165 A. 661, 
108 Fa.Super. 536. 

Wash.—Wylie v. Stewart, 84 P.2d 
1004, 197 Wash. 216. 

81. Cal.—Seedborg v. Lakewood Gar¬ 
dens Civic Ass’n, 233 P.2d 943, 105 
Cal.App.2d 449. 

Mo.—Crawford v. Kansas City Stock 
Yards Co., 73 S.W.2d 308, 228 Mo. 
App. 673. 

28. CaJL—Stober v. Halsey, 226 P.2d 
44, 101 Cal.App.2d 801. 

83. U.S.—^American Employers’ Ins. 
Co. Y. McLean, C.C.A.La., 127 F.2d 
275. 

Ala—CaUaway v. Adams, 40 So.2d 
78, 252 Ala ^6. 

Ark.—Arkansas Power & Light Co. v. 
Bollen, 134 S.W.2d 686, 199 Ark.i 
566. 

Cal.—Kroplin v. Huston, 179 P.2d 676, 
79 Cal.App.2d 332. 

Colo.—City and County of Denver v. 
Talarico, 61 P.2d 1, 99 Colo. 178 
—^Welcker Transfer & Storage Co. 
V. Bedwell, 35 P.2d 1022, 95 Colo. 

280. 

Fla—^Unlon Bus Co. v. Bowen, 184 
So. 17, 134 Fla 264. 

Ga—Atlantic Coast Line R. Co. v. 


Green, 67 S.E.2a 184, 84 GaApp. 
674—Atlantic Coast Line R Co. v. 
Jordan, 62 S.E.2d 660, 83 GaApp. 
60—Great Am. Indem. Co. v. Ox¬ 
ford, 27 S.R2d 880, 70 GaApp. 208. 
Ky.—Commonwealth v. Webb, 216 S. 
W.2d 893, 309 Ky. 93—Hensley v. 
Golden, 196 S.W.2d 739, 302 Ky. 866 
—Kentucky Virginia Stages v. 
Tackett’s Adm’r, 171 S.W.2d 4, 294 
Ky. 189. 

Me.—^Illingworth v. Madden, 192 A. 

273, 136 Me. 169, 110 A.L.R 1090. 
Md.—Terry v. O’Neal, 72 A.2d 26, 194 
Md. 680. 

Mo.—Cheatham v. Chartrau, 176 S. 
W.2d 865, 237 Mo.App. 793—O’Hare 

V. Justin T. Flint Laundry & Dry 
Cleaning Co., App., 170 S.W.2d 95. 

Mont.—Sullivan v. City of Butte, 167 
P.2d 479, 117 Mont. 215. 

Neb.—Tarkington v. Northwestern 
Public Service Co., 292 N.W. 720, 
138 Neb. 278—^Mackechnle v. Ly- 
ders, 279 N.W. 328, 134 Neb. 682— 
Suhr V. Linden, 277 N.W. 381, 133 
Neb. 856—Kovar v. Beckius, 275 N. 

W. 670, 133 Neb. 487—Sterns v. 
Hellerlch, 264 N.W. 677, 130 Neb. 

261. I 

Nev.—^Nevada Transfer & Warehouse 
Co. V. Peterson, 99 P.2d 633, 60 
Nev. 87. 

N.J.—Williams v. Essex Amusement 
Corp., 43 A,2d 828, 133 N.J.Law 218. 
Ohio,—Golamb v. Layton, 95 N.E.2d 
681, 154 Ohio St 306—Hansen v. 
Goetz. App., 46 N.E.2d 293—Neal 
V. Schmidt, App., 39.N.B.2d 869— 
Smith V. Cushman Motor Delivery 
Co., 6 N.E.2d 694, 64 Ohio App. 99. 
OkL—McAlester Corp. v. Wheeler, 239 
P.2d 409, 205 Okl. 446—^Danner v. 
Chandler. 233 P.2d 963, 204 Okl. 693 
—^Denco Bus Lines v. Rose, 224 P. 
2d 260, 203 Okl. 466—Carter Oil Co. 
V. Jackson, 163 P.2d 1013, 194 Okl. 
621—Taxi & Baggage Co. v. Cam¬ 
eron, 80 P.2d 618, 183 OkL 226—Em¬ 
pire Oil & Refining Co. v. Chapman, 
79 P.2d 608, 182 Okl. 639—Santa v; 
Hestand, 75 P.2d 415, 181 Okl. 551 
—Clanton v. Mundell, 61 P.2d 760, 
174 Okl. 428—Oklahoma City v. 
Hayden, 37 P.2d 642, 169 Okl. 602. 
Tenn.—^Rice-Stix Dry Goods Co. v. 
Self, 101 S.W.2d 132, 20 Tenn.App. 
498. • • 

Vt.—Von Hesse v, ’Tindall, 63 A.2d 
197, 116 Vt. 414. 

Va.—McDowell, by Gravatt v. Dye, 
69 S.B.2d 469, 193 Va 390—Crouse 
V. Pugh, 49 S.E.2d 421, 188 Va 166, 
4 A.L.R2d 1242—P. L. Farmer, Inc., 
V. Cimino-, 41 S.E.2d 1, 186 Va 966 
—Norfolk & P. B. L. R Co. v. Jones, 
32 S.E.2d 720, 183 Va 636—Vir¬ 
ginian Ry. Co. V. Hillsman, 173 S. 
m 603, 162 Va 359. 

Wash.—^Boyle v. Lewis, 193 P.2d 332, 
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30 Wash.2d 666—Shephard v. Smith, 
88 P.2d 601, 198 Wash. 395. 

W.Va—Wilson v. Edwards, 77 S.E.2d 
164—O’Flaherty v. Tarrou, 43 S.E. 
2d 392, 130 W.Va 326—Weisman v. 
Holley Hotel Co., 37 S.E.2d 94, 128 
W.Va 476—Adkins v. Raleigh 

Transit Co.. 31 S.E.2d 776, 127 W. 
Va 131. 

24. Ariz.—City Transfer Co. v. John¬ 
son, 233 P.2d 1078, 72 Ariz. 293. 

Ill.—^Monken v. Baltimore & O. R. 
Co., 95 N.E.2d 130, 342 IlLApp. 1— 
West V. Porrltt, 48 N.E.2d 199, 318 
IlLApp. 636—Grubb v. Illinois Ter¬ 
minal Co., 3 N.B.2d 948, 286 IlLApp. 
499, reversed on other grounds 8 N. 
E.2d 934, 366 HI. 330. 

Mo.—Cholet V. Phillips Petroleum 
Co., App., 71 S.W.2d 799. 

Okl.—^Banta v. Hestand, 75 P.2d 415, 
181 Okl. 651. 

25. Neb.—Reals v. Gratis, 252 N.W. 
413, 126 Neb. 877. 

26. Idaho.—^McCoy v. Krengel, 17 P. 
2d 647, 62 Idaho 626. 

Ind.—^Rickner v. Haller, App., 116 N. 
B.2d 625—Ott v. Perrin, 63 N.E. 
2d 163, 116 Ind.App. 316. 

27. U.S.—Smith v. Welch, C.A.OkL, 
189 F.2d 832. 

Ark.—Coca Cola Bottling Co. of 
Blytheville v. Doud, 76 S.W.2d 87, 
189 Ark. 986. 

Cal.—^Kuist V. Curran, 253 P.2d 681, 
116 CaLApp.2d 404—Fresno City 
Lines v. Herman, 217 P.2d 987, 97 
Cal.App. 2d 866—Aviles v. Pacific 
Greyhound Lines, 176 P.2d 932, 77 
CaLApp.2d 910—^Pisani v. Martini, 
22 P.2d 804, 132 Cal.App. 269. 

D.C.—Gardner v. Capital Transit Co., 
152 P.2d 288, 80 U.S.App.D.C. 297, 
certiorari denied 66 S.Ct 824, 327 

U. S. 796, 90 LBd. 1021. 

Iowa—'Uhlenhopp v. Steege, 7 N.W. 

2d 195, 233 Iowa 368. 

Kan,—Hudson v. Yellow Cab & Bag¬ 
gage Co., 64 P.2d 43, 146 Kan. 66. 
Ky.—^Wilson v. Dalton’s Adm’r, 223 
S.W.2d 978, 311 Ky. 286—Southern 
Oxygen Co. v. Martin, 163 S.W.2d 
459, 291 Ky. 238—Steubing’s Adm*r 

V. J. C. Fisel Transfer Co., 71 S.W. 

2d 1040, 264 Ky. 609—Hogle’s 

Guardian v. Wolfzom, 58 S.W.2d 
577, 248 Ky. 396. 

Mass.—^Potter v. Gilmore, 184 N.B. 

373, 282 Mass. 49, 87 A.L.R 1462. 
N.H.—^Walsh V. Public Service Co. of 
New Hampshire, 30 A.2d 494, 92 N. 
H. 331. 

Okl.—Jones v. Spicer’s, Inc., 178 P.2d 
421, 197 Okl. 674. 

Or.—Smith v. Pacific Northwest Pub¬ 
lic Service Co., 29 P.2d 819, 146 
Or. 422. 

Wash.—Harris v. Holroyd, 207 P.2d 
765, 33 Wash.^d 916. 
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chance doctrine,conduct in a sudden emergency 
or situation of imminent peril,29 willful or wanton 
negligence or misconduct,^® proximate cause,2i and 
unavoidable accident ;92 and as to the elements,23 
amount,34 mitigation,35 and proof33 of damages; 
and in actions generally where questions are in- 
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volved relating to the credibility37 and impeach- 
ment33 of witnesses, the weight of evidence,®^ pre¬ 
sumptions and burden of proof generally,^® and 
presumptions arising from failure to testify or 
produce evidence.^^ 


S& U.S.—Crowell v. M. R. & R. 
Trucking Co., C.C.A.Fla., 167 F.^d 
963. 

Conn.—^Bullard v. De Cordova, 175 
A. 673, 119 Conn. 262. 

Fla.—Chapman v. Pasco Packing 
Ass*n, for Use and Benefit of Hayes, 
26 So.2d 508, 157 Fla. 528—Union 
Bus Co. V. Bowen, 184 So. 17, 134 
Fla. 254. 

Ky.—Wilson v. Molter, 236 S.W.2d 
921, 314 Ky. 676. 

Md.—Congressional Country Club v. 
Baltimore & O. R. Co., 71 A.2d 696, 
194 Md. 533. 

Mo.—^Rhees v. Koehler, App., 241 S. 
W.2d 812~-Kulengowski v. Wlthing- 
ton, APP., 222 S.W.2d 679—Kelly v. 
Rieth, App., 168 S.W.2d 116. 

29. Cal.—^Anderson v. Hawkins, 223 
P.2d 857, 100 CaLApp.2d 490—Bos- 
serman v. Olmstead, 175 P.2d 49, 
77 Cal.App.2d 236. 

Fla.—Smith v. Cobb, 61 So.2d 378. 
Ga.—State Const. Co. v. Johnson, 77 
S.£!.2d 240, 88 Ga.App. 651. 

Ohio.—Schaeffer v. Davis, App., 83 
N.B.2d 651. 

Wash.—^Dubliner v. Ruge, 163 P.2d 
694, 21 Wash.2d 881. 

80. CaL—^Ridge v. Boulder Creek 
Union Junior-Senior High School 
Dist, of Santa Cruz County, 140 P. 
2d 990, 60 Cal.App.2d 453. 

Conn.—TefCt v. New York, N. H. & 

H. R. Co., 163 A. 762, 116 Conn. 
127. 

Minn.—^Peterson v. Minneapolis St. 
Ry. Co., 63 N.W.2d 817, 236 Minn, 
528. 

Pa—F ltsko V. Gaughenbaugh, 69 A. 
2d 76, 363 Pa 132. 

31. Ill.—Streeter v. Humrichouse, 
191 N.B. 684, 357 Ill. 234. 

Md.—Bowman v. Williams, 166 A. 
182, 164 Md. 397. 

N.J.—^Vanto v. Juneman, 166 A. 86, 
111 N.J.Law 18. 

Va.—Campbell Soup Co. v. Davis, 176 
S.H. 743, 163 Va. 89. 

Conouvrent cause 

U.S.—E. I. DuPont De Nemours & Co. 
V. Wright, C.C.AKy., 146 F.2d 765, 
certiorari denied 65 S.Ct. 1017, 324 

U. S. 873, 89 L.Ed. 1426. 

Xatervening cause 

Colo.—^Boynton v. Pox Denver Thea¬ 
ters. 214 P.2d 793, 121 Colo, 227, 24 

AL. R.2d 235. 

Minn.—^Peterson v. Minneapolis St. 
Ry. Co., 63 N.W.2d 817, 236 Minn. 
628. 

38. Cal.—^Huyck v. Merritt, 240 P.2d 

I, 108 Cal.App.2d 776—Gunter v. 
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Claggett, 161 P.2d 271, 66 CaLApp.! 
2d 636—^Burke v. John B. Marshall. 
Inc., 108 P.2d 738, 42 Cal.App.2d I 
195. 

Colo.—^Boulder VaJ. Coal Co. v, Jem- 
berg, 197 P.2d 156, 118 Colo. 486. 
m.—Hanson v. Blatt 63 N.B.2d 143, 
321 ni.App. 364. 

33. U.S.—^Alabama Great Southern 
R. Co. V. Johnson, C.CA^Miss., 140 
F.2d 968. 

AlA —City of Birmingham v. Comer, 
194 So. 498, 239 AIa 152—Southern 
Ry. Co. V. Simmons, 186 So. 666, 
237 AIa 246—Armoiir & Co. v. Cart- 
ledge, 176 So. 334, 234 AIa 644— 
City of Birmingham v. Jackson, 156 
So. 627, 229 AIa 133. 

Cal.—^Jennings v. American President 
Lines, 143 P.2d 349, 61 C^A.pp.2d 
417, rehearing denied 144 P.2d 54, 
61 Cal.App.2d 417—McNally v. Cas- 
ner, 18 P.2d 94. 128 CaLApp. 680. 
Ga—I nterstate Life & Acc. Co. v. 
Brewer, 193 S.B. 458, 56 GaAPP. 
599. 

Ind.—Columbia Grocery Co. v. Schles- 
inger, 200 N.B. 414, 102 IndA.pp. 
617. 

Ky.—Conley v. Jennings, 178 S.W.2d 
185, 296 Ky. 662. 

Mass.—Williamson v. Feinstein, 41 
N.B.2d 185, 311 Mass. 322—Bilodeau 
V. Maifel, 34 N.B.2d 687, 809 Mass. 
237. 

Minn.—^Lewerenz v. B. W. Wylie Co., 
61 N.W.2d 834. 236 Minn. 94—Mur¬ 
ray V. Wilson, 35 N.W.2d 621, 227 
Minn. 365. 

Miss.—^Planters Wholesale Grocery v. 
Kincade, 50 So.2d 678, 210 Miss. 
712. 

Mo.—^Logger v. Great Northern Life 
Ins. Co., App., 216 S.W.2d 106. 

Neb.—Webber v. City of ScottsblufC, 
35 N.W.2d 110, 160 Neb. 446. 

N.J.—Schweers v. Blizabeth-Union- 
Hillside-Irvington Line, 182 A 842, 
116 N.J.Law 179—Schweers v. 
Elizabeth - Union - Hillside - Irv¬ 
ington Line, 178 A. 68, 13 N.J.Misc. 
188, affirmed 182 A 842, 116 N.J. 
Law 179. 

Ohio.—Shults V. Hinamon, 87 N.B.2d 
261, 84 Ohio App. 862—^Bo>wser v. 
Bembo, App., 36 N.B.2d 998. 

Okl.—Carter Oil Co. v. Jackson, 153 
P.2d 1013, 194 Okl. 621. 

Tenn.—^Lasater Lumber Co. v. Hard¬ 
ing, 189 S.W.2d 683, 28 Tenn.App. 
296—^Knight v. Hawkins, 173 S.W. 
2d 162, 26 Tenn.App. 448—City of 
Murfreesboro v, Haynes, 82 S.W. 
2d 236, 18 Tenn.App. 653. 

Vt.—Shastany v. Weeks, 34 A2d 174, 
113 Vt. 668. 


Wash.—^De Longe v. Richfield Oil 
Corp., 215 P.2d 701, 36 Wash.2d 803 
—Munger v. Union Savings & Loan 
Ass’n, 27 P.2d 709, 175 Wash. 456. 
64 C.J. p 780 note 61. 

34. Colo.—City of Englewood v. Bry¬ 
ant, 68 P.2d 913, 100 Colo. 652. 

Ga—W oodland Hills Co. v. Coleman, 
86 S.B.2d 826, 73 GaApp. 409. 
Idaho.—Jensen v. Wooters, 57 P.2d 
340, 66 Idaho 596. 

Mo.—Soderstrom v. Missouri Pac. R. 

Co., APP., 141 S.W.2d 73. 

Neb.—Neldeberg v. City of OmahA 
247 N.W. 45,124 Neb. 611. 

Pa—G oldscheiter v. Heilman, Com. 

PL, 89 Pittsb.Leg.J. 89. 

64 C.J. p 780 note 52. 

35. Ark.—American Bus Lines v. 
Merritt, 254 S.W.2d 963, 221 Ark. 
596. 

Conn.—^McMahon v. Bryant Elec. Co., 
186 A 181, 121 Conn. 397. 

Kan.—Peterson v. Texas Co., 186 P.2d 
259, 163 Kbjl 671. 

Mass.—^Kelsey v. Hampton Court Ho¬ 
tel Co., 97 N.B.2d 407, 327 Mass. 
160. 

Okl.—^Venmex Oil Co. v. Thomas, 117 
P.2d 540, 189 Okl. 407. 

36. Ark.—Crown Coach Co. v. Palm¬ 
er, 102 S.W.2d 863, 193 Ark. 739. 

Iowa —Ferguson v. Lux, 188 N.W. 
898, 193 Iowa 1139. 

37- AIa —Lawrence v. Cranford, 44 
So.2d 673, 253 AIa 389. 

CaL—^Indemnity Ins. Co. of North 
America v. Watson, 16 P.2d 760, 
128 CaLApp. 10. 

Tenn.—Roddy Mfg. Co. v. Dixon, 105 
S.W.2d 513, 21 Tenn.App. 81. 

64 C.J. p 780 note 54. 

38. Conn.—Hawken v. Daley, 81 A 
1053, 85 Conn. 16. 

39. U.S.—Coleman Co. v. Gray, C.A 
Kan., 192 P.2d 265, certiorari de¬ 
nied 72 S.Ct 554, 842 U.S. 943, 96 L. 
Ed. 701. 

Ga—W ilson v. Expressmen’s Mut. 
Life Ins. Co., 3 S.E.2d 795, 60 Ga. 
App. 296. 

64 C.J. p 780 note 56. 

40. m.—Janisco v. First Nat. Bank 
of Lockport, 35 N.E.2d 828, 311 
Ill.App. 296. 

Miss.—^ECalloway v. Halloway, 198 So. 
738, 189 Miss. 723. 

Mo.—Jeck V. O’MearA 122 S.W.2d 897, 
843 Mo. 559. 

41. Ind.—Jewett v. Farlow, 167 N.E 
458, 158 N.E. 489, 88 Ind.App. 301. 

64 C.J. p 780 note 67. 
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c. Instmction Assuming Facts Not Proved or 
Disproved 

An Instruction which assumes the existence of a fact 
where there Is no evidence tending to prove the fact, or 
the existence of the fact is disproved by the evidence. 
Is erroneous and Is properly refused. 

An instruction which assumes the existence of 
certain facts, or of evidence tending to prove them, 
where in fact there is no such evidence, is errone¬ 
ous and should not be given, and an instruction 
which assumes the existence of a material fact not 
proved^^ or which is based on assertions that the 
undisputed evidence established certain facts when 
such is not the truth^^ is properly refused. An in¬ 
struction which assumes the existence of facts 
which the evidence shows do not exist,^5 or which 
the evidence strongly tends to show do not exist^® 
is erroneous and the refusal thereof proper.^*^ 

The propriety of an instruction is to be determined 
not by whether it embodies a correct statement of 
the law on a given state of facts, but whether it 
correctly states the law relevant to the issuable facts 
given in evidence on the trial.^^ An instruction is 


improper if it states a hypothetical situation by way 
of illustration which does not conform to the facts 
as proved^^ or where it does not include all the 
proved facts essential to recovery,^® and a request 
for an instruction which hypothesizes a state of 
facts having no basis in the evidence,or which 
applies a legal principle to conditions of fact postu¬ 
lated by a party wfeere such conditions do not in¬ 
clude all the circumstances®^ or defenses,® ^ is prop¬ 
erly refused; but an enumeration of certain matters 
as claimed by the parties is not an assumption of 
their existence within the meaning of this rule,®^ nor 
is a reference to books and records testified to but 
not in evidence an assumption that they are.®® In¬ 
structing a jury to disregard a fact of which there 
is no evidence is not grotmd for objection.®® 

Instructions assuming facts where there is no 
supporting evidence held erroneous. The rule that 
an instruction assuming the existence of certain 
facts, or of evidence tending to prove them, when 
in fact there is no such evidence is erroneous, has 
been applied in actions on contracts generally;®*^ 
actions involving sales of goods®® or lands,®® leas- 


42. CaL--C!larke v. Tolpa Bros., 124 
P.2d 877, 51 Gal.App.2d 178. 

IlL—^Randall Dairy Co. v. Pevely Dai¬ 
ry Co., 278 niA-pp. 850. 

Iowa.—Jaeger v. Hkckert, 41 N.W.2d 
42, 241 Iowa 379—Chismore v. 

Marlon Sav. Bank, 268 M.W. 187, 
221 Iowa 1256. 

Mich.—COzpiui JQxUi gaoted in Lord 
V. Winnlngham, 11 N.W.2d 897, 899, 
307 Mich. 300—^Fortner v. Koch, 
261 N.W. 762, 272 Mich. 273. 

Miss.—^Harris v. McMullan, 54 So.2d 
544, 212 Miss. 882. 

N.J.—^Elresse v. Metropolitan Life 
Ins. Co., 168 A. 634, 111 N.J.Law 
474. 

N.C.—Curlee v. Scales, 28 S.E.2d 576, 
228 N.C, 783. 

Tenn.—Allen v. Melton, 99 S.W.2d 
219, 20 Tenn.App. 387. 

yt—Ooxpiis juris dted In Wilson v. 
Dyer, 75 A.2d 677, 681, 116 Tt 
842. 

W.Va—Davis v. Pugh, 67 S.R2d 9, 
133 W.Va. 569. 

64 C.J. p 785 note 45, p 785 note 46. 

43. U.S.—States Marine Corp. v. 
John B. Honor & Co., C.C.Alia., 80 
F.2d 277. 

Ala.—Franklin Fire Ins. Co. of Phila¬ 
delphia, Pa., V. Slaton, 188 So. 865, 
236 Ala. 565—Hum v. Reynolds, 36 
So.2d 603, 34 Ala.App. 79. 

Cal.—Buchlgnonl v. De Haven, 72 P. 
2d 169, 23 CalApp.2d 76. 

Ind.—^Hancock Truck Lines v. Butch¬ 
er, 94 N.B.2d 637, 229 Ind. 36— 
Pennsylvania R. Co. v. Stllabower, 
39 H.KZd 465, 110 Ind.App. 458. 


Md.—Obrecht v. Crawford, 2 A.2d 1, 
176 Md. 886, 119 A.L.R. 1129. 

Minn.—^Leman v. Standard Oil Co. of 
Ind., 67 N.W.2d 814, 238 Minn. 379. 

N.J.—Kurkjian v. Wolpin, 69 A.2d 
340, 6 N.J.Super. 429—^Max v. Max, 
10 A.2d 163, 123 N.J.Law 580, af¬ 
firmed 15 A.2d 616, 126 N.J.Law 271 
—^Reynier v. Associated Dyeing & 
Printing C<x, 184 A. 780, 116 N.J, 
Law 481, 104 A.L.R. 1002—Snow¬ 
den V. *‘By-Fl" Building & Loan 
Ass'n of Jersey City, 176 A. 609, 18 
N.J.Misc. 171, affirmed Snowden v. 
Marks, 181 A. 626, 116 N.J.Law 616 
—Albert v. Ford Motor Co., 172 A 
879, 112 N.XLaw 697. 

Pa—^Higgins V. Jones, 11 A 2d 168, 
837 Pa 401. 

Tenn.—^Monday v. Millsaps, App., 264 
S.W.2d 6—^Petway v. Hoover, 12 
Tenn.App. 618. 

Wash,—G-rapp v. Peterson, 168 P.2d 
400, 25 Wash.2d 44. 

W.Va—Jones v. Smithson, 193 S.B. 
802, 119 W.Va 889—Williams v. 
Schehl, 100 S.R 280, 84 W.Va 499. 

64 C.J. p 781 note 60. 

44. Pa—Wilson v. Locomobile Co., 
68 PaSuper. 492. 

45. Utah.—Griffin v. Prudential Ins. 
Co. of America 133 P.2d 333, 102 
Utah 563, 144 AL.R. 1402. 

64 C.J. p 791 note 81. 

46. Mo.—^Powell v. Hannibal, etc., R. 
Co., 86 Mo. 467. 

47. Tenn,—^Redding v. Hatcher, 14 
Tenn. App. 561. 

64 C.J. p 791 note 83. 
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4B. m.—Woods V. Chicago, B. & Q. 

R. Co., 187 N.B. 806, 306 Ill. 217. 

64 C.J. p 781 note 59. 

49. N.C.—^Roberson v. Stokes, 106 

S. EL 151,181 N.C. 69. 

sa Cal.—^Bbrlte v. Crawford, 12 P. 

2d 937, 215 Cal. 724. 

64 C.J. p 781 note 62. 

61. Mass.-^3chmoll Fils & Co. v. S. 
L. Agoos Tanning Co., 152 N.B. 680, 
256 Mass. 195. 

64 C.J. p 781 note 64. 

52. Ala—Gafford v. TitUe, 141 So. 
658, 224 Ala 605. 

N.J,—^Femetti v. West Jersey & S. 

R. Co., 93 A 676, 87 N.J.Law 268. 

53. Ala—Birmingham News Co. v. 
Moseley, 141 So. 689, 226 Ala 45. 

54. Iowa—'Peterson v. McManus, 172 
N.W. 460, 187 Iowa 622. 

55. Mass.—Stewart v. Fuller, 94 N. 
E. 680, 208 Mass. 359. 

56. Wash.—^Burlie v. Stephens, 193 
P. 684, 113 Wash. 182. 

57. Ga—Siegelstein v. Fenner & 
Beane, 17 S.E.2d 907, 66 GaApp. 
845. 

64 C.J. p 756 note 50. 

58. Gte-— Garrison Motor Co, v. Par¬ 
rish. 184 S.B. 766, 62 GaApp. 766. 

64 C.J. p 786 note 51. 

59. Ga—^Becker v. Donalson, 67 S.. 
E. *92, 138 Ga 864. 

Mo.—^Newmyer v. Williams, App., 245 

S. W. 56. 
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es,®® notes,and deeds actions involving insur¬ 
ance, including life,®^ accident,indemnity,®^ mu¬ 
tual benefit,®® and fire®^ insurance; actions for com¬ 
pensation by brokers®® and employees generally;®® 
actions by or against banks,common carriers of 
goods'll or passengers,72 and telegraph^® or electric 
power74 companies; actions to enforce mortgage 
liens ;7® tort actions generally ;7® actions for per¬ 
sonal injuries ;77 actions to recover damages for 
injuries caused by railroads to passengers,^® em- 
ployees,7® invitees,®® and at railroad crossings to 
drivers of teams,®^ occupants of motor vehicles,®® 
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motorcyclists,®® and pedestrians;®^ actions for in¬ 
juries caused by street railroad and subway cars to 
passengers,®® occupants of motor vehicles,®® drivers 
of teams,®7 and pedestrians;®® actions for injuries 
caused by motor vehicles to occupants of other 
motor vehicles,®® guests,®® motorcyclists,®^ drivers 
of teams,®® and pedestrians;®® and actions for in¬ 
juries by employers generally to their employees,®^ 
and by municipalities to travelers on their high¬ 
ways.®® 

The rule has also been applied in actions for as¬ 
sault,®® alienation of affections,®^ libel and slan- 


ea U.S.—^Phillips Petroleum Co. v. 
Bynum, CC.A.Tex., 155 F.2d 19*6, 
certiorari denied 67 B.Ct. 44, 829 

U. S. 714, 91 L.Bd. 620. 

64 C.J. p 786 note 58. 

61. Ala.—^First Niat. Bank of Bi]>- 
minsrham v. Searcy, 19 So.2d 559, 
31 AJa.App. 558. 

64 C.J. p 78-6 note 54. 

62. Oa.—^Thornton v. Parker. 68 S. 
B.2d 695, 208 Ga. 688. 

63. Mo.—Stout V. Independent Order 
of Foresters, App., 115 S.W.2d 32. 

64 C.J. p 786 note 55. 

64b Mo.—^McKeon v. National Casu¬ 
alty Co., 270 S.W. 707, 216 Mo.App. 
607. 

64 C.J. p 786 note 5^. 

65. Mo.—Metropolitan Ice Cream Co. 

V. Union Mut. Fire Ins. Co., App., 
210 S.W.2d 700, appeal transferred 
216 S.W.2d 464, 868 Mo. 727. 

66b Ill.—Wojciehowskl v. National 
Council of Knig’hts and Ladies of 
Security, 191 IllApp. 254. 

67- Mo.—City of Aurora v. Firemen's 
Fund Ins. Co., 165 S.W. 367, 180 
Mo.App. 263—Shook v- Ketail Hard¬ 
ware Mut Fire Ins. Co. of Minne¬ 
sota, 184 S.W. 589, 154 MoAipp. 
894. 

68. Ky.—Ford v. Hurt 265 S.’W.2d 
476. 

64 C.J. p 786 note 69. 

69. Iowa.—Seddon v. Richardson, 
205 N.W. 807, 200 Iowa 763. 

64 C.J. p 786 note *60. 

70. Gte.—Toumans Jewelry Co. v. 
Blackshear Bank, 80 S.EI. 1005, 141 
Ga. 357. 

Pa.—^Russell & Mills v. First Nat 
Bank, 78 PaSuper. 871. 

71. Mo.—^Bumes v. Chicagro, R. I. 
& F. Ry. Co., 128 S.W. 236, 144 
Mo.App. 71. 

64 C.J. P 786 note 32. 

^ S.C.—Forrest v. Greenville, S. 
& A Ry. Co., 86 S.H. 198, 102 S.a 
54. 

64 C.J. p 787 note 63. 

73. Ark,—Western Union Telegraph 
Co. V. Wilson, 170 S.W. 993, 116 
Ark. 259. 

64 C.J. p 787 note 64. 


74. Ala—Citizens’ Ligrht, Heat & 
Power Co. v. Lee, 62 So. 199, 182 
Ala 561. 

64 C.J. p 787 note 65. 

75. Mo.—EmenBon-Brantinfirham Im¬ 
plement Co. V. En^rland, App., 186 
S.W. 1181. 

76. Mo.—City of Gallatin ex rel. 
Dixon V. Murphy, App., 217 S.W. 
2d 400. 

77. Ill.—May v. Di Censo, 277 HI. 
App. 248. 

78. Ariz.—Southern Pac. Co. v. Bun- 
tin, 94 P.2d 689, 54 Ariz. 180, 124 
AL.R. 1422. 

64 aj. p 787 note 67. ' 

79. BCy.—^Louisville & N. R. Co. v. 
Houck, 151 S.W.2d 432, 286 Ey. 
644. 

64 C.J. p 787 note 68. 

80. Ariz.—Southern Paa Co. v. Bo¬ 
len, 264 P.2d 401, 76 Ariz. 317. 

Ark,—St Louis-San Francisco Ry. 
Co. V. Herndon, 129 S.W.2d 954, 
198 Ark. 465—^Missouri Paa R. Co. 
V. Kirby, 237 S.W. 687, 162 Ark. 90. 

8L Iowa—^Blake v. Chicago, R. I. 
& P. Ry. Co., 149 N.W. 880, 171 
Iowa 600. 

B:y.—^Louisville & N. Ry. Co. v. Hu- 
lette, 188 S.W. 658, 171 Ky. 500. 

88. Ill.—Chapman v. Gulf, M. & O. 
R Co., 86 ’N.B.2d 562, 837 IU.App. 
611. 

Mo.—^Boland v. St, Louis-San Fran¬ 
cisco Ry. Co., 284 S.W. 141—^Bray v. 

. St Louis-San Francisco Ry. Co., 
App., 236 S.W.2d 768. 

88. Cal.—^Toung v. Southern Paa 
Co., 190 P. 86, 182 CaL 869. 

84. Ind.—Henry v. Baltimore & O. 

; R. Co., 37 N.E.2d 190, 219 Ind. 806. 
j64 C.J. p 787 note 78. 

85. Cal.—^lidcAlpine v. Los Angeles 
; Ry. Corp., 164 P.2d 9X1, 67 CaL 

App.2d 48*6. 

—Girratono v. Kansas City Public 
• Service Co., App., 248 S.W.2d 589, 
’ reversed on other grounds 251 S. 

W.2d 69, 363 Mo. 859. 

64 CJ. p 787 note 74. 
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86. Masa—Wright v. Concord, M. 
& H. St Ry. Co., 125 N.B. 666, 
235 Mass. 456. 

87. N.T.—Wendllng v. International 
Ry. Co., 124 N.T.S. 467, 139 App. 
Div. 868. 

88. Va—^Virginia Electric & Power 
Co. V. Courtney, 27 N.B.2d 917, 182 
Va 176. 

64 C.J. p 787 note 77. 

89. Ga—Adams v. Evans, 13 S.R2d 
846, 64 GaApp. 515. 

ni.—West V. Porritt 48 N.E2d 199, 
818 ni.App. 686. 

N.H.—^Laflamme v. Lewis, 192 A 851, 
89 N.H 69. 

W.Va—Wilson v. Edwards, 77 S.B. 
2d 164. 

64 C.J. p 787 note 78. 

9a Ky.—^Big Sandy & K. R. R. Co. 
V. Keaton, 266 S.W. 1056, 206 Ky. 
156. 

91. N.T.—^Berckhemer v. Empire 
Carrying Corp., 168 N.Y.S. 866, 172 
App.Div. 866. 

92. Ark.—Schirmer v. Hallman, 204 
S.W. 606, 135 Ark. 5. 

HI.—Culver v. Harris, 211 HLApp. 
474. 

93. N.J.—Costanza v. Cavanaugh, 
36 A2d 612, 181 N.J^Law 175. 

Ohio.—Vogus V. Chase, 112 N.E.2d 
; 849, 98 Ohio App. 164. 

Okl.—Burke Greis Co. v. Ballard, 193 
P.2d 582, 200 Okl. 341. 

64 C.J. p 787 note 82. 

94i Miss.—J. W. Saunders Cotton 
Mill V. Moody, 195 So. 683, 189 
Miss. 284. 

64 C.J. p 787 note 83. 

—City Council of Augusta v. 
DSmore, 137 S.E. 127, 86 GaApp. 
627. 

p4 O.J. p 787 note 84. 

96h Cal.—Fraguglia v. Sala, 62 P.2d 
I 783, 17 Cal.App.2d 738. 

|64 ax p 787 note 86. 

97- ' Ihd.—Beem v. Beem, 141 N.R 81, 
. 193 Ihd. 481. 

iowa—Heisler v. Heisler, 131 N.W. 
676. 161 Iowa 608. 
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der,^8 malpractice,malicious prosecution,^ eject- 
ment,2 condemnation of,^ or damages to,^ land or 
other property ;5 actions involving particular is¬ 
sues connected with the contest of a will,® altera¬ 
tion of a deed,7 boundaries,® fences,® adverse pos- 
session,!® title to goods^i or land,^® agency,^® pow¬ 
ers and liabilities of partners,fraud^® or undue 
influence,^® payment^*^ or release,^® transactions be¬ 
tween husband and wife,i® elements of damages,®® 
their amount,®^ and proof thereof;®® and in ac¬ 
tions generally where questions are involved relat¬ 
ing to the credibility®® and impeachment®^ of wit¬ 
nesses, and the weight of evidence,®® and presump¬ 
tions arising from failure to testify or produce 


evidence.®® 

Requests for instructions assuming facts where 
there is no supporting evidence held properly re~ 
fused. The rule that requests for instructions as¬ 
suming existence of facts or evidence where there 
is no evidence are properly refused has been ap¬ 
plied in actions on contracts,®^ sales of goods®® or 
lands,®® leases,®® and notes ;®1 actions involving in¬ 
surance, including life,®® accident,®® burglary,®^ and 
fire®® insurance; actions for compensation by at¬ 
torneys,®® brokers,®*^ architects,®® and employees 
generally;®® actions by or against banks,^® com¬ 
mon carriers of goods^l or passengers,^® and tele- 
graph^® and electric power^^ companies; actions 


98. Wagh.—^Lynch v. Republic Pub. 
Co., 243 P.2d 636, 40 Wasli.2d 379. 

64 aJ. p 788 note 87. 

99. Ga.—Kuttner v. Swanson, 2 S.E. 
2d 230, 59 Ga.App. 818. 

64 C.J. p 788 note 88. 

1, Mo.—Campbell v. Myers, 287 S. 

W. 842, 221 Mo.App. 858. 

64 C.J. p 788 note 89. 

3. Oa.—^Baker v. Moore, 184 S.E. 729, 
18 2 Ga. 131. 

64 C.J. p 788 note 90. 

3. ni.—Vlllagre of Oa^ Park v. Hul- 
bert, 138 N.B. 678, 307 Ill. 270. 

Or,—Pacific Ry. & Nav. Co. v. Bl- 
niore Packing Co., 120 P. 389, 60 Or. 
534, Ann.Cas.l914A 371. 

4. Ma^s.—^R. Dunkel, Ina, v. Barlet- 
ta Co., 18 N.B.2d 377, 302 Mass. .7. 

64 G.J. p 788 note 92. 

5. Mias.—Callicutt v. Adams, 24 So. 
2d 351, 199 Miss. 181. 

64 C.J. p 788 note 93. 

6. Ga.—Orr v. Blalock, 25 S.B.2d 668, 
195. Ga. 863. . 

64 C.j. p 788 note 94, ’ ■ 

7. Ga.—^Leverett v. Nunn, 115 S.B. 
906, 154 Ga. 877. 

8. Va.—Wilkins v. Henderson, 96 S. 
B. 163, 123 Va. 275. 

64 C./. p 788 note 96. 

9. Tex.—Harrison v. McGehee, Civ. 
App., 139 S.W. 613. 

10. Ga.—^Rucker v. Rucker, 72 S.B. 
241, 136 Ga. 830. 

64 C.J. p 788 note 98. 

11. Colo.—^Morsch v. Lessig, 100 P. 
431, 45 Colo. 168. 

Ga—Avery & Co. v. Sorrell, 104 S.B. 
26, 25 Ga.App. 641. 

12. G^a.—^McClure v. Cochran, 151 S. 
B. 495, i:69 Ga 741—Austin v. City 
of Madison, 112 S.B. 384, 153 Ga 
494. 

13. ■ N.Y.—Schafer v. Bemanke, 66 N. 
Y.S.2d 179. 

64 C.J. p 788 note 2. 

14. Ga—American Cotton College v. 
Atlanta Newspaper Union, 74 S.B. 
1084, 138 Ga 147. 

15. Mo.—First Nat Bank v. Aauam- 


si Land Co., App., 70 S.W.2d 90, 
certiorari Quashed State ex rel. 
AQuamsl Land Co. v. Hostetter, 79 
S.W.2d 463, 336 Mo. 391. 

64 C.J. p 788 note 4. 

16. Ind.—Gwlnn v. Hobbs, 141 N.B. 
812, 144 N.B. 648, 83 Ind.App. 2'6>3. 

17. Ga—^Henderson v. Maysville 
Guano Co., 82 S.B. 588, 15 GaApp. 
69. 

Mo.—Title Guaranty Trust Co. v. 
Krez, App., 181 S.W. 1068. 

18. Iowa.—Owens v. Norwood White 
Coal Co., 138 N.W. 483, 157 Iowa 
389. 

19. Mo.—Strother v. McFarland, 148 
S.W. 988, 166 Mo.App. 364. 

Nev.—Davis v. Davis, 18 P.2d 1109, 54 
Nev. 267. . - 

20. Utah.—White v. Shipley, 160 P. 
441, 48 Utah 498. 

64 C.J. p 788 note 9. 

21. Iowa—Wilkinson v. Queal Lum¬ 
ber Co., 212 N.W. 682, 203 Iowa 476. 

64 C.J. p 789 note 10. 

22. Tenn.—Nashville, C. & St L. Ry. 

V. Anderson, 185 S.W. 677, 134 
Tenn. 666, L.R.A.1918C 1115. 

64 C.J. p 789 note 11. 

23. U.S.—Chicago, B. & Q. R. Co. v. 
Blunt Neb., 206 F. 425, 124 aOA. 
307. 

24. Mo.—^Lass v. Kansas City Rys. 
Co,, App., 233 S.W. 70. 

25. N.C.—^Taylor v. Security Life, 
etc.,.Co., .59 S.B. 139, 145 N.C. 383, 
15 L.R.A,N.S., 583, 13 AnaCas. 248. 

64 C.J. p 789 note 14. 

26. Cal.—^In re Moore’s Estate, 182 
P. 285, 180 Cal, 570. 

N.Y.—^Femald r. Kaiser & Co., 186 
N.Y.S. 645. 

27. Ark.—Dillard & Coffin Co. v. 
Chapman, 65 S.W.2d 900, 188 Ark. 
472. 

64 C.J. p 789 note 17. 

28. Mo.—Spruce Co. v. Mays, 62 S. 

W. 2d 824, 3>83 Mo. 582. 

64 C.J. p 789 note 18. 

29. Tex.—^Beavers v. Baker, 124 S. 
W. 450, 58 Tex.Clv.App. 35. 
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Wajsh.—Bickford v. Uthe, 2S6 P. 276, 
134 Wash. 636. 

30. Mo.—^Murphy v. Reed, App., 193 
S.W.2d 947. 

64 C.J. p 789 note 20. 

31. Iowa—^In re Cheney’s Estate, 
274 N.W. 5, 223 Iowa 1076. 

64 C.J. p 789 note 21. 

32. Mo.—Neuhaus v. United Neigh¬ 
bors of Missouri, App., 150 S.W.2d 
590. 

64 C.J. p 789 note 22. 

33. Iowa—Caldwell v. Iowa State 
Traveling Men's Ass’n, 136 N.W. 
678, 156 Iowa 327. 

34.. Mo.—Hayward v. Employers* Li¬ 
ability Assur. Corx>oration, Limited, 
of London, England, 257 S.W. 1083, 
214 Mo.App. lOL 

36. U.S.—^Firemen's Ins. Co. v. Fol- 
lett C.aA.111., 72 P.2d 49, certio¬ 
rari denied 55 S.Ct 209, 293 U.S. 
618, 79 L.Ed. 706. 

64 C.J. p 789 note 25. 

36. Ala—Poliak V. Winter, 72 So. 
386, 197 Ala 173. 

37. Mo.—^Rose v. Knobelock, App., 
194 S.W.2d 943. 

64 C.J. p 789 note 27. 

38. Mich,—^Pratt v. Van Rensselaer, 
209 N.W. 807, 235 Mich.. 633. 

39. Ind.—Smilanick v. Donoto, 58 N. ‘ 
B.2d 3^62, 115 Ind.App. 226. 

64 C.J. p 789 note 29. 

49. Minn.—^Backe v. Curtis, 165 N. 

W. 488, 139 Minn. 64. 

41. Tex.—^Rio Grande & B. P. Ry. 
Co. V. J. H. Russell & Son, Civ. 
App., 212 S.W. 530. 

64 C.J. p 789 note 81. 

U.S.—^Tacoma Ry. & Power Co. 

; V. Brpelding, Wash., 202 F. 187, 

= 120 C.C.A. 401. 

Ala—^Tennessee River Nav. Co. v. 

Woodward, 88 So. 364, 18 AlaApp. 
,34. 

43. U.S.—^Postal Telegraph Cable Co. 
V. Herrington, Fla, 221 F. 226, 136 

' C.C.A. 63.6. 

64 C.J. p 790 note 33. 

44. Cal.—Silva v. Northern Califor- 
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to enforce mortgagees or other^s liens; actions to 
recover damages for injuries caused by railroads to 
passengers,e7 employees,es invitees,^^ trespassers,®® 
and at railroad crossings to drivers of teams,®! oc¬ 
cupants of motor vehicles,®^ and pedestrians;®® ac¬ 
tions for injuries caused by street railroad cars or 
autobuses to passengers,®^ occupants of motor vehi¬ 
cles,®® drivers of teams,®® and pedestrians;®*^ ac¬ 
tions for injuries caused by motor vehicles to oc¬ 
cupants of other motor vehicles,®® guests,®® drivers 
of teams,®® and pedestrians;®! actions for injuries 
caused by employers generally to their employees,®® 
or by municipalities to travelers on their high- 


TRIAL § 382 

ways;®® and actions for assault,®^ alienation of af¬ 
fections,®® ejectment,®® libel and slander,®'^ malprac¬ 
tice,®® malicious prosecution,®® trespass,*^® eject¬ 
ment,*^! condemnation of,*^® or damage to,*^® land or 
other property 

The rule has also been applied in actions involving 
particular issues connected with the contest of a 
will,*^® alteration*^® or validity^*^ of a deed, title to 
goods*^® or land,*^® homestead,®® agency,®! powers 
and liabilities of partners,®® fraud,®® pa)rment®4 or 
release,®® transactions between husband and wife,®® 
and elements of damages,®^ as well as to particular 


nia Power Co., 16-2 P. 412, 32 Cal. 
App. 139. 

64 C.J. p 790 note 34. 

45. Md.—^Boyd v. Busch, 147 A. 718, 
158 Md. 1. 

46. Ark.—-White River Land & Tim¬ 
ber Co. V. Brooks, 194 S.W. 20, 128 
Ark. 280. 

N.J.—Guerber Engineering Co. v. 
Staflford, 114 A. 747, 96 N.J.Law 
280. 

47. Ky.—Cincinnati. N. O. & T. P. 
Ry. Co. V. Nelson, 184 S.W.2d 108, 
299 Ky. 19. 

64 C.J. p 790 note 37. 

48. Ky.—Southern Mining Co. v. 
Childers, 142 S.W.2d 995, 283 Ky. 
687, 131 A.L.R. 315. 

64 CJ. p 790 note 88. 

49. Pa.—^Rick V. New Tork, C & 
St L. R. Co., 81 A. 650, 232 Pa. 
558. 

Tex.—^Texas Electric Ry. v. Hooks, 
Civ.App., 211 S.W. 654, dismissed 
for want of Jurisdiction. 

5a Mo.—Butcher v. Wabash R. Co., 
145 S.W. 63, 241 Mo. 137. 

Va.—^Norfolk & W. Ry. Co. v. Hen¬ 
derson, 111 S.E. 277, 132 Va. 297. 
51. Iowa.—Gray v. Chicago, R. L & 
P. Ry. Co., 189 N.W. 934, 160 Iowa 
1 . 

58. Mo.—Salisbury v. Quincy, O. & 
K. a R. Co., App., 268 S.W. 896. 

53. Ala.-—Birmingham Belt R. Co. v. 
Watkins, 146 So. 279, 226 Ala. 197. 

64 C.J. p 790 note 43. 

54. Ky.—^McGraw v. Ayers, 58 S.W. 
2d 378, 248 Ky. 166. 

64 C.J. p 790 note 44. 

55. Tenn.—^Tennessee Cent Ry. Co. 
V. Melvin, 5 TensuApp. 85. 

64 C.J. p 790 note 45. 

5a Ill.—Brisch v. Chicago City Ry. 

Co., 176 IlLApp. 341. 

Mo.—Williams v. Kansas City Ele¬ 
vated Ry. Co., 131 S.W. 115, 149 Mo. 
App. 489. 

57. B.C.—-Washington Ry. & Electric 
Co. y. Upperman, 47 App.D.C. 219. 
Mo.—^Rosemann v. United Rys. Co. of 
St Louis, 194 S.W. 1088, 197 Mo. 
App. 337. 


sa Ky.—^Mann’s Bx*r v. Leyman Mo¬ 
tor Co., 28 S.W.2d 966, 234 Ky. 639. 

59. Minn.—Johnson v. Smith, 178 N. 
W. 675, 148 Minn. 350. 

60. Tex.-—Staten Auto Co. v. Hogg, 
Cly.App., 160 S.W. 982. 

6L Colo.—Sherman v. Ross, 62 P.2d 
1151, 99 Colo. 854. 

64 C.J. p 790 note 51. 

62. Tenn.—^Rice-Stix Dry Goods Co. 
V. Self, 101- S.W.2d 132, 20 Tenn. 
App. 498. 

64 C.J. p 790 note 52. 

6a Mo.—^Fourcade v. Kansas City, 
118 S.W.2d 1, 342 Mo. 847. 

64 C.J. p 791 note 53. 

64.. Minn.—^Bukowskl v. Juranek, 85 
. N.W.2d 427, 227 Minn. 313. 

; 64 C.X p 791 note 54. 

6a Ala.—Stephenson v. Stephenson, 

’ 105 So. 367, 213 Ala. 645. 

6a Miss.—^Harris v. McMullan, 54 
So.2d 644, 212 Miss. 382. 

67. Wash.—Viss v. Calligan, 158 P. 

1012, 91 Wash. 673. 

64 C.J. p 791 note 56. 

6a Colo.—-Daly v. Lininger, 288 P. 

633, 87 Colo. 401. 

■ 64 aJ. p 791 note 57. 

6a Ala.—Lipscomb v. Moore, 160 So. 

907, 227 Ala. 647. 

: 64 C.J. p 791 note 68. 

70. Pa«—Knickerbocker Ice Co. v. 
Pennsylvania R. Co., 97 A. 1061, 
253 Pa. 54. 

64 C.J. p 791 note 59. 

71. Ala.—Street v. Shadix, 73 So. 
73, .197 Ala. 446. 

7a Md.—^Pitznogle v. Western Mary¬ 
land Ry. Co., 87 A. 917, 119 Md. 
673, 46 L,R.A.,N.S., 819. 

Tex.—Gulf & Interstate Ry. Co. of 
Texas v. Stephenson, Civ.App., 212 
S.W. 215. 

7a Md.—^Town of Salisbury v. Cam¬ 
den Sewer Co., 118 A. 662, 141 Md. 
254. 

64 aj. p 791 note 62. 

74. W.Va.—Weisman v. Holley Hotel 
Co., 37 S.E.2d 94, 128 W.Va. 476. 
.64 C.J. p 791 note' 63. 
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7a m.—Bowney v. Lawley, 86 N.B. 

2d 344, 877 IlL 298. 

64 C.J. p 791 note 64. 

7a W.Va.—Snider v. Robinett, 88 
S.B. 599, 78 W.Va. 88. 

77. Ala.—Baniel v. Wade, 83 So. 99, 
203 Ala. 355. 

Ga.--Smith v. Smith; 85 S.E. 1034, 
143 Ga 837. 

7a Ala.—Walls v. Jackson, 94 So. 

250, 18 Ala.App. 674. 

76. Ariz.—Sunserl v. Katz, 87 P.2d 
797, 53 Ariz. 234. 

64 C.J. p 791 note 68. 
sa Tex.—^Ran v. City Nat. Bank of 
Becatur, Civ.App., 272 S.W. 610. 
81. Ga.—Southern Auto Co. v. 

Fletcher, 28 S.El2d 184, 70 Ga.App. 
299. 

64 C.J. p 791 note 70. 

sa W.Va.—Harris v. Welch, 104 S. 

B. 277, 87 W.Va. 164. 

8a Wash.—^Easton v, Chaffee, 132 P. 

2d 1006, 16 Wash.2d 183. 

64 C.J. p 791 note 72. 

84. Ala.—Eddins v. Galloway Coal 
Co., 87 So. 657, 205 Ala. 361—Por¬ 
ter V. Watkins, 71 So. 687, 196 Ala. 
333. 

8a Ind.—Jackson Hill Coal & Coke 
Co. V. Bales, 108 N.E. 962, 183 Ind. 
276. 

Ky.—^Mengel Box Co. v. BEall, 157 S. 
W. 723, 164 Ky. 884. 

86. G^a.—^Bank of Waynesboro v. 
Walters, 70 S.E. 244, 135 Ga. 643 
—Anderson v. Cavanaugh & Bear¬ 
den, 85 S.R 606, 16 Ga.App. 446. 

87. Ga.—City Council of Augusta v. 
Brawdy, 43 S.E.2d 569, 75 GaApp. 
543. 

’HI.—^Ritson V. New York, C. & St L. 

Ry. Co., 83 N.B.2d 617, 33:6 IlLApp. 

; 356. 

'Ky.—Southeastern Telephone Co. v. 
j Payne, 69 S.W.2d 358, 253 Ky. 245. 
jMo.—^B ehn v. Thompson, App., 181 
S.W.2d 171—Chilcutt V. Le Clair, 
App., 119 S.W.2d 1. 

Neb.—Mick v. Oberle, 246 N.W. 869, 

. 124 Neb. 433. 

Tex.—Smith v. Sureties, Civ.App., 143 
SJW.2d - 90—Red Arrow Freight 



88 C.J.S, 


§§ 382-383 TRIAL 


issues involving amount,and proof®® of damages; 
and in actions generally where questions are in¬ 
volved relating to the impeachment of witnesses®® 
and the weight of evidence.®^ 

Instructions assuming facts shown not to exist 
held erroneous. The rule that an instruction which 
assumes the existence of facts which the evidence 
shows do not exist is erroneous has been applied in 
actions on contracts generally;®® actions involving 
sales of goods,®® notes,®^ and insurance;®® actions 
to recover damages for injuries caused by railroads 
to passengers,®® employees,®*^ and at railroad cross¬ 
ings to pedestrians;®® actions for injuries caused by 
street railroad cars to passengers;®® actions for in¬ 
juries by employers generally to their employees;^ 
actions for damages to land;® actions for assault;® 
actions involving particular issues connected with 
the contest of a will,^ powers and liabilities of part¬ 
ners,® elements,® amount,*^ and proof of damages;® 
and in actions generally where questions are in¬ 
volved relating to the weight of evidence,® 


Request for instruction assuming facts shown not 
to exist held properly refused. The rule that a re¬ 
quest for an instruction assuming facts which the 
evidence shows do not exist is properly refused 
has been applied in actions on contracts generally 
actions involving sales of goods,and actions on 
notes,^® and accident^® and fire^^ insurance policies; 
actions for compensation by a broker ;i® actions 
to recover damages for injuries caused by railroads 
to employees,^® and at railroad crossings to oc¬ 
cupants of motor vehicles,^^ and pedestrians ;i® ac¬ 
tions for injuries caused by street railroad cars to 
passengers;^® actions for injuries caused by em¬ 
ployers generally to their employees;®® actions for 
ejectment ;®l actions involving particular issues 
such as payment®® and limitations;®® and in actions 
generally where questions are involved relating to 
the credibility®^ and impeachment®® of witnesses. 

§ 383. Evidence Justif 3 dng Instructions 

Substantial evidence is sufficient, and It has been 
held, that It Is necessary to support an Instruction on 


Lines V. Oravls. Clv.App., 84 S.W; 
2d 540. 

64 C.S. V 791 note 76. 

88. Mo.—Spears v. St. Louis Public 
Service Co., App.. 202 S.W.2d 678. 
reversed on other grounds State 
ex reL Spears v. McCullen, Sup., 210 

S.W’.2d 68. 

64 C.ar. p 791 note 77. 

89. Iowa.—^Pxirdy v, Waterloo, C. F. 
& N. Ry. Co., 164 N.W. 881, 172 
Iowa 676. 

Miss.—BaJcer v. First Nat.. Bank, IIS 
So. 206, 147 Miss. 630. 

90. Mo.—Fletcher v. Kansas City 
Rys. Co., App., 221 S.W. 1070. 

91. Mich.—Garazewski v. Wurm, 169 
N.W. 871, 204 Mich. 227. 

64 C.J. p 791 note 80. 

92. Ky.—^Morgan v. Morgan, 166 S. 
W. 602, 168 Ky. 830. 

93. Iowa.—^Zenor v. Smith, 180 N. 
W. 382, 160 Iowa 424. 

64 C.J. p 791 note 86. 

94. Ala.—Wood v. Traders* Securi¬ 
ties Co., 130 So. 398, 221 Ala. 629. 

Mo.—^Birch Tree State Bank v. Bow¬ 
ler, 145 S.W. 843, 163 Mo.App. 65. 

95. Ind.—New York Life Ins. Co. v. 
Kuhlenschmidt, 33 N.K2d 340, 218 
Ind. 404, 135 AL.R. 397. 

Ky.—^Dixie Fire Ins. Co. v., Wallace, 
166 S.W. 140, 153 Ky. 677, AnmCas. 
1915C 409. 

Miss.—^Potomac Ins. Co. v. Wilkin¬ 
son, 57 So.2d 158, 213 Miss. 520. 

98. Miss.—^Easley v. Alabama Great 
Southern Ry. Co., 50 So. 491, 96 
Miss. 396. 

97- Ill.-—Woods V. Chicago, B. & Q. 
R. Co., 137 N.E. 806, 806 IlL 217. 


98. Mo.—Ruenzi v. Payne, 231 S.W. 
294, 208 Mo.App. 113. 

99. Pa.—^Lerch v. Hershey Transit 
Co., 92 A. 693, 246 Pa. 473. 

L Ark.—Wisconsin & Arkansas 

Lumber Co. v. McCloud, 270 S.W. 
699, 168 Ark. 352. 

Ky.—Nelson Creek Coal Co. v. Brans- 
ford, 226 S.W. 1070, 189 Ky. 741. 
8. Ga.—^Brindle v. Farrar Lumber 
Co., 142 S.E. 868, 166 Ga. 220. 

3. Minn.—Bukowski v. Juranek, 35 
N.W.2d 427, 227 Minn. 313. 

4. ni—Wright V. Upson, 135 N.B. 
209, 303 Ill. 120. 

6. Iowa.—^Tabler v. Evans, 212 N.W. 
. 161, 202 Iowa 1386. 

6. Ga.—Georgia, F. & A Ry. Co. v. 
Blish Milling Co., 82 S.B. 784, 15 
Ga.App. 142, affirmed 3'6 S.Ct. 541, 
241 U.S. 190, 60 L.Ed. 948. 

Ill.—^Ruwisch V. Knoebel, 233 IlLApp. 
626. 

7. Iowa.—^Looney v. Parker, 230 N. 
W. 670, 210 Iowa 85. 

8. Ala.—^Union Indemnity Co. v. 
State, 127 So. 204, 221 Ala. 1. 

Miss.—^Merrill v. Dockery, 86 So. 709, 
124 Miss. 41. 

9. Wis.—Dixon v. Russell, 146 N.W. 

. 761, 166 Wis. 161. 

la Mo.—Southern Real Estate. Si 
Financial CO. v. Bankers* Surety 
Co., 207 S.W- 606, 276 Mo. 183— 
I Southern Real Estate & Financial 
Co. V, Bankers* Surety Co., 207 

S.W. 613. 

,1L Md.—Deland Min. & Mill. Co. v. 
Hanna, 76 A 850, 112 Md. 628, 136 
Am.S.R. 404. 
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12. Tex.—Smith v. Thornhill, Civ. 
App., 12 S.W.2d 626. 

13. U.S.—Von Crome v. Travelers^ 
Ins. Co. of Btertford, Conn., C.C.A. 
Mo., 11 F.2d 850, certiorari denied 
46 S.Ct. 482, 271 U.S. 666, 70 L.Ed. 
1140. 

14. ni.—^Davis V. Home Ins. Co., 283 
IlLApp. 566. 

15. N.J.—Shafer v. Berg Embroidery 
Works, 166 A 283, 9 N.LMisc. 993, 
affirmed 182 A 895, 109 N.J.Law 
546. 

16. Tex.—San Antonio, eta, R. Co. v- 
Manning, 50 S.W. 177, 20 Tex.Civ. 
App. 504. 

17. N.T.—Curtis v. Hudson Valley 
Ry. Co., 143 N.T.S. 388, 158 App. 
Div. 373, affirmed 107 N.E. 1075, 213 
N.T. 681. 

18. Ala—Southern Ry. Co. v. Shipp,. 
53 So. 150, 169 Ala 327. 

19. Mo.—Parker v. Metropolitan St.. 
Ry. Co., 126 S.W. 769, 140 Mo.App.. 
703. 

20. U.S.—American Locomotive Co.. 

V. Thornton, Va, 269 F. 405, 170^ 
C.C.A 381. 

64 C.J. p 792 note 18. 

,21. Ala—^Riley v. Fletcher, 64 So^ 
85, 185 Ala 570. 

22. Ark.—^Lavender v. Finch, 222 S^ 

W. 36, 144 Ark. 199. 

23. S.C.—Oswald V. Lawton, 196 S.B.. 
i 536, 187 S.C. 42. 

24. Dl.—^Bank of Sandoval v. First 
Nat. Bank of Sandoval, 216 HI.App. 

. 671. 

'25. Mo.—Harris v. Pew, 170 S.W. 
^ 344, 185 Mo.App. 275. 
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an fsaue; but !t has also been held that any or some 
evidence Is sufficient to support an Instruction on an 
issue. 

Where an issue is supported by substantial evi¬ 
dence, it is proper to charge thereon and error to re¬ 
fuse to do so,26 and where the evidence is sufficient 
to support a finding on the issue it is obviously suf¬ 
ficient to support an instruction thereon.27 It has 
been stated, sometimes generally, and more frequent¬ 
ly in the light of the nature of the particular litiga¬ 
tion and the facts and circumstances of the case, 
that an instruction is properly given if supported by 
"‘any,”28 or by “some” or “slight”29 evidence, even 
though it is the testimony of one witness only,60 
and that testimony contradicted,2i or even though 
it consists of congruous parts of testimony of sev¬ 
eral witnesses, no one witness testifjdng to the 
fact,62 and even though the preponderance of the 
evidence is against the existence of the facts on 
which the instruction is based,66 and the evidence 
is insufficient to support a finding of the facts on 
which the instruction is based.64 On the other hand, 
it has been held generally or in the light of the 
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particular facts and circumstances of the case that 
the evidence as to a fact must be substantial^® or 
appreciable36 in order to justify the giving of an 
instruction thereon, and that slight or inconclusive 
evidence is insufficient.®^ Some authorities hold 
that the evidence should be sufficient, either alone, 
or in connection with other evidence on correlative 
issues, to sustain a verdict founded on it®® In 
any event, in order to warrant giving an instruc¬ 
tion the evidence should be fairly sufficient to raise 
the question involved therein,®® and of such force 
that fair-minded men might doubt or debate as to 
whether or not it had been proved.^® 

An instruction may not be based on trifling and 
indefinite statements irrelevant to the question at 
issuc,4i or made irrelevant by agreement of the 
parties on a determining factor in the case,^® or 
on statements, the only effect of which is to im¬ 
peach the credibility of a witness.'*® In determining 
the sufficiency of the evidence to support an instruc¬ 
tion, the evidence must be considered in its entire- 
ty44 and most strongly in favor of the party seeking 


■ae. CaJ.—Heple v. Kluge, 250 P.2d 
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56 GfiuApp. 763. 

j:il._Padilla V. Walker, 91 N.E.2d 
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205, 211 Ind. 1. 

Mo.—^King V. Kansas City Life Ins. 
Co,, 164 S,W.2d 458, 860 Mo. 75— 
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141. 
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Tectly stating law.—^Foster v. Bren¬ 
nan, 166 S.K 846, 118 W.Va. 122. 
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instruortlon. 

•Cal.—Polk V. Weinstein, 65 P.2d 588, 
12 CalA.pp.2d 860. 

»Oonn.—^Roberts v. Paine, 199 A. 112, 
124 Conn. 170. 

•Oa.—^McKemie v. McKemle, 46 S.B.2d 
46.6, 7.6 Ga.App. 212. 

ICan.—^Moseman v. Li. M. Penwell Un¬ 
dertaking Co., 100 P.2d 669, 151 
Kan. 610. 

Mo.—Bothe V. Hull, 180 S.W.2d 7, 
862 Mo. 926—Jarrett v. St. Fran¬ 
cois County Finance Co., App., 186 
S.W.2d 866. 

27. Utah.—^PoUari v. Salt liake City, 
176 P.2d 111, 111 Utah 26. 

28. Ga.—Joyce v. City of Dalton, 86 
S.E.2d 104, 78 aa.App. 209—Bowie 
Martin, Inc., v. Dews, 85 S.B.2d 
677, 78 Ga.App. 78. 


Ind.—^Pennsylvania Ice & Coal Co. v. 
Elischer, 21 N.E.2d 486, 106 Ind. 
App. 618. 
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Co., 166 So. 808, 232 Ala. 116. 

Ga—^Daniel v. Btheredge, 18 S.E.2d 
763, 191 Ga 793—^Harper v. Hall, 46 
S.E.2d 201, 76 GaApp. 441. 

Ind.—^John Hancock Mut. Life Ins. 
Co. V. Gordon, 32 N.B.2d 727, 109 
Ind.App. 58. 

W.Va—^Moore v. Burriss, 64 S.B.2d 
28, 132 W.Va 757—Dangerfield v, 
Akers, 33 S.B.2d 140, 127 W.Va 
409. 

64 C.J. p 782 note 87. 
sa Iowa—Christy v. Des Moines 
City R. Co.. 102 N.W. 194, 128 Iowa 
428. 

31. Iowa.—Waltham Plano Co. v. 
Lindholm Furniture Co., 160 N.W. 
1040, 168 Iowa 728. 

32. Mo.—^Root v. Quincy, O, & K. C, 

R. Co., 141 S.W. 610, 237 Mo. 640. 

33. Cal.—Washington v. City and 
County of San Francisco, 266 P.2d 
828, 123 Cal.App.2d 286. 

Q-a.—Gulf Life Ins. Co. v. Moore, 60 

S. B.2d 647, 82 GaApp. 13'6. 

Iowa—^Pierce v. Heusinkveld, 14 N. 

W.2d 276, 284 Iowa 1348—Newbury 
V. Getchell, etc.. Lumber Co., 69 
N.W. 748, 100 Iowa 441, 62 Am.S.R. 
582. 

34. CaL—Washington v. City and 
County of San Francisco, 266 P.2d 
828, 123 Cal.App.2d 285. 

W.Va—Skidmore v. Star Ins. Co. of 
America 27 S.B.2d 846, 126 W.Va 
307. 


35. Ark.—Kansas City Southern Ry. 
Co. V. Taylor, 190 S.W.2d 968, 209 
Ark. 488—^Kansas City Southern 
Ry. Co. V. Diggs, 167 S.W.2d 879, 
206 Ark. 160. 

Mo.—Rothe V. HuU, 180 S.W.2d 7, 
862 Mo. 926. 

Or.—Austin V. Portland Traction Oo., 
182 P.2d 412, 181 Or. 470. 

36. Va—^Realty Oo. of Virginia v. 
Burcum, 106 S.B. 375, 129 Va 466. 

37. AltIz.—^B utane Corp. v. Kirby, 187 
P.2d 826, 66 Ariz. 272. 

38. OkL—Ingles v. Hotze, 130 P.2d 
302, 191 Okl. 378. 

W.Va—Stogdon v. Charleston Trans¬ 
it Co., 82 S.E.2d 276, 127 W.Va 286. 

64 C.J. p 782 note 98. 

39. Mo.—^McGraw v. Montgomery, 
186 S.W.2d 309, 239 MoApp. 289. 

64 C.J. p 782 note 95. 
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Va—Yeary v. Holbrook, 198 S.B. 441, 
171 Va 26 6. 

40. HI.—^Peoria etc., R. Co. v. Puck¬ 
ett, 42 IllApp. 642. 

Okl.—First Nat Bank v. Madill Prod¬ 
uce Co.. 289 P. 714, 144 Okl. 67. 

41. Tex.—San Antonio Traction Co. 
V. Cox, Civ.App., 184 S.W. 722, 
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48. Conn.—Gurfein v. Rickard, 108 
A 1002, 92 Conn. 604. 
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A 859, 139 Md. 667. 
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Co. V. BUscher, 21 N.H2d 436, 106 
IndLApp. 618. 


X015 



88 C.J.S, 


§ 383 TRIAL 


the instruction.^® A presumption which is out of 
the case at the time it is submitted to the jury will 
not support an instruction.^® Matters of common 
knowledge may be sufficient to warrant an instruc¬ 
tion as to an issue.^^ 

In order to justify the court in giving an instruc¬ 
tion, predicated on a supposed state of facts, it is 
not necessary that the court should be satisfied that 
the hypothetical case is fully sustained by the testi¬ 
mony;^® it is enough that there is testimony tend¬ 
ing to support the supposed state of facts with 
which the jury are properly made acquainted.'*® A 
request that the court instruct as to details or 
fragments of evidence is properly refused.®® 

Evidence introduced by one party. An instruction 
presenting evidence introduced by one of the par¬ 
ties,®^ or one party’s theory of the evidence,®® is 
proper where it does not direct a verdict.®® 

Circumstantial evidence. The rule that an in¬ 
struction should conform to the evidence does not 
require that the instruction shall be supported by 
positive testimony always; it is sufficient if the as¬ 
sumed fact may be inferred reasonably from the 
circumstances proved,®^ but not where circum¬ 
stances raise only a possibility or conjecture as evi¬ 
dence of a fact which a party is required to prove,®® 
or where the inference is based on a fact which is 
itself based on a prior inference.®® An instruction 


on the force and effect of circumstantial evidence 
is proper where the evidence on the issue is cir¬ 
cumstantial.®'^ While an instruction on circum¬ 
stantial evidence may not be proper in a case where 
direct proof of the ultimate fact is adduced,®® and 
a request therefor is properly refused,®® such in¬ 
struction is proper where an admission of a party 
is merely a circumstance to be considered and 
weighed by the jury in determining the existence 
of the ultimate fact.®® 

Contradictory evidence, A charge to the jury is 
properly based on conflicting testimony,®! or on evi¬ 
dence justif 3 dng a finding by the jury for or 
against the existence of a fact in issue,®® even 
though the instruction presents a theory which 
the testimony of the party for whom it is given 
excludes;®® but an instruction is not sufficiently 
supported by testimony which is conclusively re¬ 
futed by physical facts,®^ nor will contradictory 
testimony of a witness authorize an instruction on 
the theory that one of the statements represents 
the truth.®® It is error to refuse a request for an 
instruction supported by evidence on the ground that 
it is contradicted;®® but requests for instructions 
are properly refused where based on a theory in 
conflict with uncontradicted testimony in the case,®^ 
especially where the uncontradicted testimony is 
that of the party requesting the instruction.®® 


46. Ariz.—Webb v. Hardin, 89 P.2d 
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589. 
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—Gibson v. Lafferty, 180 IlLApp. 
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62. Ind.—^Inland Steel Co. v. llko, 
103 N.E. 7, 9. 181 Ind. 72. 
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By. & Carrying Co., 181 Ill.App. 30. 

54. Cal.—Petersen v. Devine, 166 P. 
2d 936, 68 Cal.App.2d 387—Collins 
V. Jones, 22 P.2d 39, 1|1 Cal.App. 
747. 

Ga—Griffin v. Burdine, 79 S.E.2d 662, 
89 GaApp. 391. 

Mo.—Huth V. Plcotte, App., 154 S.W. 
2d 382. 

Va—Barry v. Tyler, 199 S.B. 496, 171 
"Va. 381. 

64 C.J. p 783 note 11. 

55. N.C.—Cawfleld v. Asheville St. 
B. Co., 16 S.E. 703, 111 N.C. 697. 
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56. Vt—^Merrihew v, Goodspeed, 147 
A. 346, 102 Vt 206, 66 A.D.B. 1109. 

67. Iowa—^Perber v. Great North¬ 
ern By. Co., 217 N.W. 880, 205 
Iowa 291. 

64 C.J. p 783 note 14. 

58. Ill.—Elmer v. Miller, 256 IlLApp. 
465. 

64 C.J. p 783 note 15. 

59. Tex,—Bichardson v. Missouri- 
K.-T. B, Co. of Tex., Civ.App., 206 
S.W.2d 819, error dismissed—^Moore 
V. Scott, av.App., 16 S.W.2d 1100. 

60. Mo.—^Rice V, Detroit Eire & Ma¬ 
rine Ins. Co. of Detroit, Mich., App., 
176 S.W. 1113, record quashed on 
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64 C.J. p 783 note 19. 

68. Wash.—^McDonald v. New World 
Life Ins. Co., 186 P. 702. 76 Wash. 
488. 
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P. 361, 34 N.M. 146. 
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N.C., 68 F.2d 467. 

Colo.—Colorado & S. By. Co. v. Davis, 
127 P. 249, 23 ColoJlpp. 41. 

N.H.—^Mooney v. Chapdelaine, 10 A.. 
2d 220, 90 N.H 416, reheard 11 A.2d 
713, 90 N.H 416. 

65. Ga—Citizens* Nat. Life Ins. Co. 
V. Bagan, 78 S.E. 683, 13 GkuApp. 
29. 

66. Ga—Trustees of Jesse Parker 
Williams Hospital v. Nisbet, 14 S. 
E.2d 64, 191 Ga 821. 

Mo.—^Robb V. St. Louis Public Service 
Co., 178 S.W.2d 443, 362 Mo. 666— 
Jordan v. Daniels, 27 S.W.2d 1052,. 
224 Mo.App. 749. 

67. Tex.—Durham v. Wichita Mill & 
Elevator Co., Civ.App., 202 S.W. 
138. 

68. Ala—^Bwton v. McCracken, 64 
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Sufficiency as question for court or jury. Wheth¬ 
er there is any evidence in the case to which a 
requested instruction applies is a question for the 
court,and, where allegations of the petition may 
be said to be supported inferentially by the evidence, 
the giving of an instruction thereon is discretionary 
with the courts® It has been held that an instruc¬ 
tion cannot be given and its consideration by the 
jury made to depend on whether the jury find that 
there is or is not any evidence in the case to support 
it,*^^ or on their finding a fact to exist when no 
evidence has been produced from which it may be 
legally inferred it has also been held that 

a request for an instruction is properly granted as 
against the objection that it states a fact not sup¬ 
ported by the testimony where the court conditions 
its application to such fact on the finding of the 
jury that it exists.^S Where there is evidence to 
which an instruction may be applied, its sufficiency 
to establish the facts on which its applicability de¬ 
pends,including credibility of witnesses and 
weight to be given their testimony,^^ is exclusively 
a question for the jury. Instructions assuming the 
existence of facts without restricting the jury to the 
evidence before them are erroneous.^® 
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§ 384. -Evidence Inadmissible or Im¬ 

properly Admitted 

Incompetent evidence erroneouety admitted Is In¬ 
sufficient to support an Instruction. 

An instruction based on incompetent evidence im¬ 
properly admitted,*^or on evidence inadmissible for 
the purpose referred to in the instructions,'^^ is er¬ 
roneous, especially where objected to and the ob¬ 
jection overruled,and is properly refused.^® This 
rule has been held to apply although the evidence 
was admitted without objection®^ unless the party 
not objecting introduces evidence in rebuttal 2 
it has also been held that where the evidence was 
admitted without objection, the court is justified in 
submitting it to the jury by instructions.Where 
evidence, although admitted without objection, is 
insufficient to sustain the hypothesis set out in an 
instruction, the giving of the instruction is error.®^ 
The court has a right to instruct on a given ques¬ 
tion on which the parties voluntarily put in evi¬ 
dence in the record®^ or on which one party put in 
evidence of a fact which the other party admitted 
in his pleading.®® An instruction omitting consid¬ 
eration of a defense where evidence relied on as a 
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N.W. 537, 172 Minn. 691. 
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P.2d 104, 8 CaLApp.2d 634. 

Mont—^Ford v. Drake, 127 P. 1019, 46 
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defense is inadmissible is not erroneous.^'^ Evi¬ 
dence in conflict with an admission contained in a 
party’s pleading will not support an instruction in 
his favor.® ^ 

§ 385. -Evidence Excluded or With- 

dravra 

Evidencfi which has been excluded or withdrawn will 
not support an Instruction. 

An instruction based on evidence which has been 
excluded or withdrawn from the consideration of the 
jury is erroneous,®® and properly refused,®® although 
the action of the court in excluding the evidence was 
erroneous;®! but an instruction thereon is proper 
if the error in excluding the evidence is corrected 
and the proof itself is sufficient to support it,®® 
or if the instruction relates to a permitted use of 
evidence excluded for another purpose.®® An in¬ 
struction to base findings on the evidence does not 
authorize consideration of excluded evidence, and 
is not objectionable on that ground.®^ 

§ 386. Applying Law to Facts 

The charge eheuld apply the law to the facte of the 
particular case, and the extent to which such appli¬ 
cation should be made rests In the discretion of the 
trial court. 


Since, as discussed supra § 379, instructions should 
not be abstract, it is usually required, sometimes by 
reason of statute, that the charge give the jury suf¬ 
ficient guidance to enable them correctly to dispose 
of the case and refer to facts sufficiently to make 
clear the application of legal principles to them,®^- 
when a proper request therefor is made;®® and a 
requested instruction referring to the facts should 
be given when the legal principles stated therein are 
applicable.®^ An instruction which lays down gen¬ 
eral principles of law applicable to the facts of a 
case, but which does not itself apply them to the 
facts, is ordinarily erroneous,®® and properly re¬ 
fused.®® The extent to which rules of law shall 
be given specific application to the claims of the 
parties and the facts disclosed by the evidence in a 
given case must be left to the sound discretion of 
the trial court, provided the jury are fully and cor¬ 
rectly instructed.! However, it has also been held 
that, where the court correctly stated the general 
rules of law applicable to the facts, it is not incum¬ 
bent on it to make a specific application of them.® 
Thus it is not necessary on request of defendant to 
charge on several items specified in the declaration 
as negligence, where the alleged negligence was 
submitted as a whole.® 


87. Mo.—Simpson Advertising Serv¬ 
ice Ck>. V. Manufacturers’ & Mer¬ 
chants* Ass’n of St Louis, 61 S.W. 
2d 1019, 330 MOw 1049. 

88. Cal.—Holcomb v. Long Beach 
Inv. Co., 19 F.2d 31, 129 CaLApp. 
285. 

89. U.S.—^Loew’s, Inc. v. Cole, C.A 
Cal., 186 F.2d 641, certiorari denied 
Cole V. Loew’s, Inc., 71 S.Ct 670, 
340 U.S. 964, 95 L.Ed. 688—Baer 
Broa Land & Cattle Co. v. Palmer, 
aaAColo., 168 P.2d 278. 

Ga.—Hill V. Hill, 190 S.H 411, 65 Oa. 
App. 500. 

64 C.J. p 784 note 38. 

90. Ill.—Wood V. Dillon, 66 N.E.2d 
743, 329 HI.App. 16, appeal trans¬ 
ferred 62 N.H2d 668, 391 IlL 186. 

Ind.—Mays v. Welsh, 32 N.E.2d 701, 
218 Ind. 366. 

Mo.—^F. A Sander Real Estate & Inv. 

Co. V. Warner, App., 205 S.W.2d 283. 
64 C.J. p 784 note 39. 

91. Iowa.—Jaeger v. Hackert 41 N. 
W.2d 42, 241 Iowa 379—Reidy v. 
Chicago, B. & Q. R. Co., 268 N.W. 
676, 220 Iowa 1386. 

64 C.J. p 785 note 40. 

82. K.Y.—Schmit v. Gillen, 58 N.Y.S. 
458, 41 App.Div. 302. 

83. N.J.—^Haddad v. Public Service 
Ry. Co., 130 A 444, 3 N.J.Misc. 
1030. 

94. Ill.—St. Louis ConsoL Coal Co. v. 
Haenni, 35 N.E. 162, 146 HI. 614. 


95- Conn,—Corrlveau ▼. Associated 
Realty Corp., 188 A 486, 122 Conn. 
253. 

Del.—^Island Express v. Frederick, 171 
A 181, 6 W.W.Harr. 669. 

HI.—Sarelas v. Meyer, 46 N.E.2d 140, 
317 HI.App. 382—Burke v. Zwick, 
20 N.E.2d 912, 299 HLApp. 558. 
Ky.—Webb v. Adams, 194 S.W.2d 
616, 302 Ky. 336—^Bly v. Fuson, 180 
S.W.2d 90, 297 Ky. 326. 

N.C.—^Hawkins v. Simpson, 74 S.E.2d 
331, 237 N.C. 156—^Brown v. Vestal, 
65 S.B.2d 797, 231 N.C. 56—Lewis 
V. Watson, 47 S.B.2d 484, 229 N.C. 
20—^McCrowell v. Southern Ry. Co., 
20 S.E.2d 352, 221 N.C 366—Mack 
V. Marshall Field & Co., 12 S.E.2d 
236, 218 N.C. 697—Spencer v. 

Brown, 198 S.E. 630, 214 N.C. 114. 
Ohio.—Shotwell v. Industrial Com¬ 
mission, 26 N.E.2d 221, 63 Ohio APP. 
240. 

Pa.—Williams v. Woodard, 90 A2d 
329, 171 Pa.Super. 479—Archer v. 
Pennsylvania R. Co., 72 A2d 609, 
166 PsuSuper. 538. 

S.D.—Johnson v. Chicago & N. W. R. 

Co., 38 N.W.2d 348, 72 S.D. 680. 
Utah.-Mehr v. Child, 61 P.2d 624, 90 
Utah 348. 

64 C.J. p 793 note 30. 

96. Del.—Baker v. Reid, 67 A2d 103, 
5 Terry 112. 

N.H.—^Bourgue v. Strusa, 25 A2d 127, 
92 N.EC. 94—Simoneau v. Keene 
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Electric Ry., 100 A 551, 78 N.H. 
363. 

97. Ga.—^Hightower v. Keaton, 144 S. 
E. 759, 167 Ga. 94. 

98. Fla.—Prior v. Pounds, 161 So. 
890, 113 Fla. 308. 

Mo.—^Barnes v. Vandergrift App., 238 
S.W.2d 439. 

N.C.—Smith v. Kappas, 15 S.E.2d 375, 
219 N.C. 850—Mack y. Marshall 
Field & Co., 12 S.E2d 235, 218 N.C. 
697—Spencer v. Brown, 198 S.E. 
630, 214 N.C. 114. 

64 C.J. p 793 note 33. 

99. Ala.—Wert v. Gteeslln, App., 69 
So.2d 718, certiorari denied 69 So. 
2d 724. 

Ark.—^^tna Life Ins. Co. v. Dewber¬ 
ry, 59 S.W.2d 607, 187 Ark. 278. 

1. N.H.—Paradis v. Greenberg, 83 A 
2d 606, 97 N.H 173—Beaudin v. 
Continental Baking Co., 50 A2d 77, 
94 N.H. 202—^Nason v. Lord-Mer- 
row Excelsior Co., 29 A2d 464, 92 
N.H. 261—Colby v. Lee, 142 A 116, 
688, 83 N.H 303. 

N.J.—Nass V. Harris, 189 A 626, 117 
N.J.Law 427. 

8. N.H.—^Piper v. Boston & M. R. R., 
72 A 1024, 75 N.H 228. 

8. U.S.—Union Pac. R. Co. y. H^- 
ley. Neb., 38 S.Ct. 318, 246 U.S. 330, 
62 L.Ed. 761. 

OkL.—^Dickinson y. Granbery, 174 P. 
776, 71 OkL 9. 
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Where the law of a case is fully, accurately, and 
clearly stated in instructions given to the jury, 
and each party has an opportunity in argument 
to apply the law to his view of the facts, it is not 
error for the court to refuse to instruct the jury 
on the application of the law to particular evi¬ 
dence;^ and an instruction which states the law 
•correctly, although in an abstract form, is not ob¬ 
jectionable, where a following instruction recites 
the facts and applies the law as stated in the pre¬ 
vious instruction.^ 

§ 387. Ignoring or Excluding Evidence from 
Consideration of Jury 
a. In general 


TRIAL §§ 386-387 

b. Mandatory instructions summarizing 
facts 

a. In denenJ 

Instructions which Ignore or exclude from the con¬ 
sideration of the Jury evidence which is competent and 
material to the issues involved are erroneous; and re¬ 
quests for such instructions are properly refused. 

Instructions which ignore or exclude from the 
consideration of the jury evidence which is com¬ 
petent and material to the issues involved are er¬ 
roneous,® and this is so, although the evidence is 
slight, provided only it is competent and material 
and requests for instructions ignoring or exclud¬ 
ing such evidence are properly refused.® Following 
this rule, instructions submitting a case to the jury 


4. N.H:.—Foggr V. Moulton, 59 N.H. 
499. 

64 C.J. p 793 note 84. 

5. Mo.—^McGrew v. Missouri Pac. R 
Co., 19 S.W. 63, 109 Mo. 682. 

6. U.S.—^Toun^ V. Travelers* Ins. Co., 
C.C.A.Okl., 68 F.2d 83. 

Ala.—Southern Ry. Co. v. Norris, 2 
So.2d 899, 241 Ala. 386—Selman v. 
Moore, 19 So.2d 548, 31 Ala.App. 
534—Yarbrough v. Armour & Co., 
16 So.2d 281, 81 Ala.App. 287— 
Alabama Coca-Cola Bottling Co. v. 
Causey, 180 So. 688, 28 Ala.App. 
116, certiorari denied 180 So. 690, 
236 Ala. 670. 

Cal.—^Intagliata v. Shipowners & 
Merchants Towboat Co., 159 P.2d 1, 
26 Cal.2d 365—Carlston v. Shenson, 
117 P.2d 408, 47 Cal.App.2d 62— 
Keller v. Pacific Telephone & Tele¬ 
graph Co., 38 P.2d 182, 2 Cal.APp.2d 
513. 

D.C.—Riddell V. Howar, MunApp., 90 
A2d 925. 

Ga.—Bagley v. Tarvln, 48 S.R2d 704, 
77 Ga.App. 366—JohnBCancock Mut 
Life Ins. Co. v. Davis, 177 S.m 822, 
50 Ga.App. 266. 

Ill._jrucker v. Kallal, 112 N.B.2d 731, 
360 niApp. 826—Brown v. City of 
Streator, 59 N.Q.2d 388, 324 DL 
App. 659—Pallokattls v. Checker 
Taxi Co., 67 N.m2d 216, 324 VL 
App. 21—Tulupan v. Sauer, 63 N.B. 
2d 806, 821 IlLApp. 627—^Bezemek v. 
PanlccN 23 NJ91.2d 216, 301 m.App. 
408. 

Ind.—Samuel SL Pentecost Const Co. 

V. O'Donnell, 39 N.E.2d 812, 112 
IndApp. 47. 

Ifysrsu —Hayungs v. Falk, 27 N.'W'.2d 
15, 238 Iowa 286—La Sell v. Tri- 
States Theatre Corp., 11 N.W.2d 
36, 233 Iowa 929—Christenson v. 
Northwestern Bell TeL Co., 270 N. 

W. 394, 222 Iowa 808. 

Md.—Singleton v. Roman, 72 A2d 
706, 195 Md. 241—State, to Use of 
Creasey v. Pennsylvania R. Co., 59 
A2d 190, 190 Md. 686—Pennsyl¬ 
vania R Co. V. State, 53 A2d 562, 


188 Md. 646—Winslow v. Ate, 177 
A 272, 168 Md. 230. 

Mich.—Sloan v. Ambrose, 1 N.W.2d 
606, 300 Mich. 188—Wilbur v. Stoe- 
pel, 46 N.W. 724, 82 Mich. 344, 21 
Am.S.R 568. 

Miss.—^Nowell V. Henry, 12 So.2d 640, 
194 Miss. 310—M. & A Motor 
Freight Lines v. Villere, 1 So. 2d 
788, 190 Miss. 848. 

Mo.—Rosenkoetter v. Fleer, 165 S.W. 
2d 167—^Trower v. Missourl-Kansas- 
Texas R Co., 149 S.W.2d 792, 347 
Mo. 900—Cantwell v. Cremins, 149 
S.W.2d 343, 347 Mo. 836, applying 
Illinois law—Siemers v. St Louis 
Elea Terminal Ry. Co., 126 S.W.2d 
865, 343 Mo. 1201—Satterlee v. St 
Louis-San Francisco Ry. Co., 82 S. 
W.2d 69, 836 Mo. 943—Devoto v. St 
Louis Public Service Co., App., 238 
S.W.2d 66—^Broderick v. Brennan, 
App., 170 S.W.2d 686—Luechtefeld 

V. Marglous, App., 161 S.W.2d 710 
—^Beaber v. Kurn, 91 S.W.2d 70, 
231 Mo.App. 22—^Berry v. Adams, 
App., 71 S.W.2d 126. 

Neb.—Harsche v. Czvz, 61 N.W.2d 
265, 167 Neb. 699—Angstadt v. 
Coleman, 58 N.W.2d 607, 166 Neb. 
860—In re House's Estate, 17 N. 

W. 2d 888, 146 Neb. 670—Sanders V. 
Chicago, B. & Q. R Co., 292 N.W. 
36, 138 Neb. 67—Noclta v. Gulliano, 
264 N.W. 672, 180 Neb. 241. 

N.BL—Musgrave v. Great Falls Mfg. 
Co., 169 A 683, 86 N.H. 376. 

Newman v. Ocean Tp., 21 A2d 
841, 127 N.J.Law 287. 

Ohio.—Davis v. Zucker, App., 106 N. 
E12d 169—^Estridge v. Cincinnati 
St Ry. Co., 63 N.E.2d 823, 76 Ohio 
App. 220. 

Okl.—Maloney v. Albert 148 P,2d 199, 
194 Okl. 119. 

Pa.—Henderson v. National Drug Co., 
28 A2d 743, 848 Pa. 601—Sears v. 
Birbeck, 184 A 6, 821 Pa. 376— 
Di Pietro v. Great Atlantic & Pa¬ 
cific Tea Co„ 178 A 165, 315 Pa. 
209—Kelly v. Crawford, 8 A2d 449, 
137 Pa.Super. 197—^Mocan v. Nejak, 
190 A 208, 126 Pa.Super. 149. 
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RL—^Miller v. Bessette, 94 A2d 253. 
Tenn.—Chattanooga Interstate Fair 
Ass'n V. Benton, 6 Tenn.App. 480. 
Va.—Wright v. Shortrldge, 78 S.B.2d 
360, 194 Va. 346—Yellow Cab Co. v. 
Eden, 16 S.B.2d 625, 178 Va. 325. 
Wash.—^Lubllner v. Ruge, 153 P.2d 
694, 21 Wash.2d 881. 

64 C.X p 793 note 87. 

7. Md.—Singleton v. Roman, 72 A 2d 
706, 195 Md. 241. 

64 C.J. p 794 note 38. 

8. U.S.—Galloway v. General Motors 
Acceptance Corp., C.C.AS.C., 106 
F.2d 466. 

Ala.—Atlantic Coast Line R Co. v. 
Glass, 50 So.2d 749, 265 Ala. 183— 
Kennedy v. Collins, 36 So.2d 92, 
250 Ala. 503—Nelson v. Lee, 32 So. 
2d 22, 249 Ala. 649—Watt v. Combs, 
12 So.2d 189, 244 Ala. 31, 146 AL.R. 
667, followed in 12 So.2d 197, 244 
Ala. 39—^Motor Terminal & Transp. 
Co. V. MlUlcan, 12 So.2d 96, 244 Ala. 
39—Southern Ry. Co. v. Norris, 2 
So.2d 899, 241 Ala. 386—American 
Life Ins. Co. v. Renfroe, 168 So. 
871, 232 Ala. 619—Yarbrough v. 
Armour & Co., 15 So.2d 281, 31 Ala. 
App. 287—McClain v. Gilbert 4 So. 
2d 203, 80 Ala.App. 261. 

C^.—^Basch V. Bank of America Nat 
Trust & Sav. Ass’n, 189 P.2d 1, 22 
Cal.2d 316—Lopez v. Wisler, 136 P. 
2d 816, 58 CalApp.2d 455—Miller 
V. Cranston, 106 P.2d 968, 41 CaL 
App.2d 470. 

(Sa.—(Georgia Chemical Works v. 
Malcolm, 197 S.E. 763, 186 Ga. 275 
—Hertz Driv-Ui>Self Stations v. 
Benson, 66 S.E.2d 191, 83 GaApp. 
866 . 

nL—Walker v. Shea-Matson Trucking 
Co., 101 N.E.2d 449, 344 IlLApp. 466 
—Kovacs V. Richardson, 28 N.E.2d 
291, 306 IlLApp. 194—^Foley & Co. v. 
Excelsior Stove & Mfg. Co., 265 HI. 
App. 78. 

Ind.—Samuel E. Pentecost Const. Co. 
V. O’DonnelL 39 N.E.2d 812, 112 
IndApp. 47, 

Md.—^Baltimore Transit Co. v. Worth, 
52 A2d 249, 188 Md. 119, 6 AL.R2d 



§ 387 TRIAL 

with directions to find as they might think right 
and proper between the parties regardless alike of 
the law and facts,^ or allowing a jury to form their 
conclusions from their view solely, ignoring the 
testimony of witnesses,or limiting the jury to 
consideration of oral testimony where documentary 
evidence has been introduced,^! or to consideration 
of presumptions of fact, ignoring statutory pre¬ 
sumptions which are in the case,!^ or remitting 
the jury to the pleadings to find the issue, if the 
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allegations are broader than the proofs,!^ are er¬ 
roneous. 

The rule does not require an instruction to in¬ 
clude facts which are not material,!^ or the ma¬ 
teriality of which depends on existence of other 
facts of which there is no evidence,!® which are 
conclusively established,!® which are incompetent,!^ 
which are not supported by the evidence!® or 
brought into issue by the pleadings,!® which relate 
only to other issues®® or theories®! than the one with 


740—Holland Furnace Co. v. Roll- 
man to Use of New York Under¬ 
writers Ins. Co., 20 A.2d 500, 179 
Md. 510—Snyder & Blankfard Co. v. 
Farmers Bank of Tifton, 16 A.2d 
837, 178 Md. 601—Winslow v. Atz, 
177 A. 272, 168 Md. 230. 

Mass.—^Branco v. Feliciano, 116 N-B. 
2d 322, 330 Mass. 710—^Braimaster 
v. Wolf, 70 N.B.2d 697, 320 Mass. 
620—^Town of Lakeville v. City of 
Cambridsre. 30 N.E.2d 266, 307 Mass. 
433—Zawacki v. Finn, 29 N.B.2d 
730, 307 Mass. 86—Klein v. Keresey, 
29 N.B.2d 703, 307 Mass. 61—Sun- 
delof V. Slmco Trading Co., 29 N.B. 
2d 190, 302 Mass. 603—Levlnton v. 
Poorvu, 200 N.B. 9, 293 Mass. 338 
-W. H. Ballard Co. v. Llpp, 192 N. 
B. 492, 288 Mass. 163. 

Miss.—^Robinson v. Colotta, 26 So.2d 
66, 199 Miss. 800. 

Mont—^Broberg: v. Northern Pac. Ry. 

Co., 182 P.2d 861, 120 Mont 280. 
N.H.—^Lynch v. L. R Spragrue, Inc., 
66 A.2d 697, 95 N.H. 485—Putnam 
V. Bowman, 195 A. 865, 89 N.H. 200 
—Smith V. Boston & M. R. R, 190 
A. 697, 88 N.H. 430, reheard 191 A. 
833, 88 N.H. 430. 

N.J.—Nass V. Harris, 189 A- 626, 117 
N.J.Law 427—Hahn v. Metropolitan 
Life Ins. Co., 183 A, 146, 116 N.J. 
Law 126. 

Ohio.—^Rowley v. Fergruson, App., 48 
N.B.2d 243. 

Pa.—Sisney v. DifCenderffer, 186 A. 
830, 323 Pa. 337. 

R.I.—Souza V. United Electric Rys. 

Co., 169 A. 484, 54 RL 51. 

Tenn.—Nashville Ry. & Ligrht Co. v. 
Harrison, 5 Tenn.App. 22—Cullum 
V. Glasgow, 3 TennApp. 443. 

Va.—Wright v. Shortridge, 73 S.B.2d 
360, 194 Va. 346—Mock v. Copen- 
haver, 36 S.E2d 642, 184 Va. 744— 
Glascock V. James, 32 S.B.2d 734, 
183 Va. 661. 

Wash.—Adjustment Dept, Olympia 
Credit Bureau v. Smedegard, 241 
P.2d 203, 40 Wash.2d 76. 

64 C.J. p 794 note 39. 

9. Ga—^RuckersvUle Bank v. Hemp¬ 
hill, 7 Ga 396. 

10. HI.—^Indian Creek Drainage Dist 
No. 2 V. Chicagro, R & Q. R Co., 129 
N.B. 106, 295 lU. 339. 

ll* Ga—John Hancock Mut Life 


Ins. Co. V. Davis, 177 S.X1 822, 50 

GaApp. 266. 

Ind.—New York Life Ins. Co. v. Kuhl- 

enschmldt, 83 N.B.2d 840, 218 Ind. 

404, 135 A.L.R 397. 

64 C.J. p 795 note 42. 

Oonslderatlosi not limited to oral evi- 
denoe 

(1) In general.—Waynesboro Plan¬ 
ing MUl V. Perkins Mfg. Co., 134 S.B. 
831, 35 GaApp. 767—64 C.J. p 795 
note 42 [b]. 

(2) In action on note involving al¬ 
leged forgery wherein signatures on 
the documentary evidence were iden¬ 
tified by witnesses, instruction on 
character testimony requiring jury to 
consider all the “testimony” on the 
question of forgery was not errone¬ 
ous as limiting the jury to considera¬ 
tion of mere oral testimony apart 
from documents.—^McRaa v. Wilby, 1 
S.B.2d 77, 59 GaApp. 401. 

(3) Charge that jury should apply 
“these rules of law to evidence which 
you have listened to” was not error as 
excluding from jury's consideration 
documentary evidence in view of oth¬ 
er portions of charge fUlly explaining 
to jury that they should consider all 
evidence and in view of identification 
of documentary evidence by witness¬ 
es.—^Edwards v. Ford, 26 S.B.2d 306, 
69 GaApp. 578. 

(4) Where no documentary evi¬ 
dence was Introduced except plats, 
pictures, and mortality tables, about 
which there was no conflict, instruc¬ 
tion that jury had duty to reconcile, 
if possible, any conflict in the evi¬ 
dence so as to make the witnesses 
speak the truth, and that if there 
was any evidence which could not be 
reconciled they should believe the 
evidence which seemed the most rea¬ 
sonable and most credible, was not 
improper as excluding documentary 
evidence from the jury^s considera¬ 
tion—^Powell V. Jarrell, 16 S.B:2d 
198, 65 GaApp. 453. 

(5) Instruction that jury should 
receive no impressions from any 
source other than evidence as testi¬ 
fied on witness stand, and produced in 
trial, and law as given in instruc¬ 
tions was not objectionable as pre¬ 
cluding jury from considering exhib¬ 
its admitted in evidence.—Armstrong 
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V. Binzer, 199 N.E. 863, 102 Ind.App. 
497. 

12. Cal.—^Rathbun v. White, 107 P. 
309, 157 Cal. 248. 

64 C.J. p 795 note 43. 

13. Mo.—Remmler v. Shenult, 15 Mo. 
App. 192. 

14s. Mass.—^Reidy v. Crompton & 
Knowles Loom Works, 60 N.E.2d 
589, 318 Mass. 135. 

Mo.—Salmons v. Dun & Bradstreet, 
App., 153 S.W.2d 556, affirmed 162 
S.W.2d 245, 849 Mo. 498, 141 A.L.R. 
674. 

64 C.J. p 795 note 45. 

Every detail or oircnmstaaioe 
Proper instruction need not Incor¬ 
porate every detail or circumstance 
disclosed by testimony on given 
point.—Jones v. Wayman, 182 A. 417, 
169 Md. «70. 

IB. Ky.—Chesapeake & O. Ry. Co. v. 
Kennard, 8 S.W.2d 649, 223 Ky. 
2162. 

16. Neb.—Angstadt v. Coleman, 58 
N.W.2d 507, 156 Neb. 850—In re 
House’s Estate, 17 N.W.2d 883, 145 
Neb. 670—Sanders v. Chicago, B. 
& Q. R Co., 292 N.W. 35. 138 Neb. 
67—Standard Distilling Co. v. Har¬ 
ris, 106 N.W. 582, 76 Neb. 480. 

17. N.H—Gosselin v. Lemay, 153 A. 
716, 85 N.H 13. 

W. Va—American Canning Co. v. Flat 
Top Grocery Co., 70 S.B. 766, 68 
W.Va >698. 

18. Ala—O'Rourke v. Woodward, 77 
So. <679, 201 Ala 265. 

64 C.J. p 796 note 48. 

19. S.C.—Craig Milling Co. v. Cro¬ 
mer, 67 S.E. 289, 85 S.C. 350. 

64 C.J. p 796 note 49. 

20l Md.—^Pennsylvania R Co. v. 

State, 53 A.2d 662, 188 Md. 64'6. 

64 aJ. p 796 note 60. 

21. Mo.—^Mendenhall v. Neyer, 149 
S.W.2d 366, 847 Mo. 881. 

64 C.J. p 796 note 61. 

Ikurtmotion on own evldenoe 
A party is entitled to base his in¬ 
structions on his own evidence and 
is not required to submit his case 
on the facts shown by the evidence 
of the other party, which he disputes 
and contradicts.—^Long v. Mild, 149 
S.W.2d 858, 847 Mo. 1002—Becker v. 
Aschen, 131 S.W.2d .533, 844 Mo. 1107 
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which the instruction deals, or which are included 
in another instruction, harmonious therewith, and 
constituting a part of the same charge .22 The rule 
does not require an instruction to include evidence 
of a fact conceded or not disputed, or concerning 
which the evidence is not contradictory, where the 
omission does not mislead the jury,23 although it has 
been held that an instruction which ignores un¬ 
disputed evidence is properly refused.^^ The rule 
does not require a court, after explaining all the 
natural aspects of the case, to single out certain 
portions of the evidence,26 or to define the nature 
of facts forming the basis of the charge where the 
failure to do so is not misleading, and no request 
for a definition is made nor does it prevent the 
court from enumerating some only of the facts bear¬ 
ing on an issue and telling, the jury that they may 
consider such facts in reaching their decision ;27 nor 
will an instruction be construed as excluding rea¬ 


sonable inferences and circumstantial evidence by 
charging that the evidence solely shall be reckoned 
with,28 or as excluding evidence from consideration 
of the jury for the purpose for which it was offered 
where the charge elsewhere completely covers the 
point raised.29 

Instructions ignoring or excluding evidence held 
erroneous. The rule that instructions ignoring or 
excluding competent and material evidence are er¬ 
roneous has been applied in actions on contracts 
generally,sales of goods^i or lands,®^ leases,33 
and notes ;34 actions involving insurance, including 
life36 and acddent^^ insurance; actions for com¬ 
pensation by brokers37 attomeys,38 and employees 
generally actions by or against common carriers 
of goods^o or passengers,^^ telegraph,^3 telephone,^ 3 
and electric power^^ companies; actions to enforce 
mortgage liens actions to recover damages for 
injuries caused by railroads to passengers,^® em- 


—^Borgstede v. Waldbauer. 88 S.W.2d 

873, 837 Mo. 1206—^Taylor v. Silver 

King Oil ds Gas Co., Mo.App., 203 S. 

W.2d 147—^Broderick v. Brennan, Mo. 

APP., 170 S.W.2d 686. 

22. S.C.—Caldwell v. Duncan, -69 S.R 
6*60, 87 S.C. 831. 

64 C.J. p 796 note 52. 

23 . Mo.—^Byrnes v. Poplar Bluff 
Printing Co., 74 S.W.2d 20—^Tontz 
V. Shernaman, App., 94 S.W.2d 917 
—^Lewis V. Terminal R. Ass'n of 
St. Louis, App., 61 S.W.2d 284— 
Mott V. Kansas City, App., 60 S.W. 
2d 736—Walker v. Lewis, 124 S.W. 
667, 140 Mo.App. 26. 

Pa.—^Heffelfinger v. Sdbiell, Com.Pl., 
50 Dauph.Oo. 1. 

24. Ill.—Compton v. Compton, 204 
111.APP. 629. 

25 . Mass.—^Perris v. Ray Taxi Serv¬ 
ice Co., 166 -K.R 638, 269 Mass. 40L 

64 C.J. p 796 note 56. 

26 . Ga.—Yickers v. Robinson, 122 S. 
E. 406, 157 Ga. 781. 

27 . Mo.—Corbin v. Kansas City, C., 
C. db St i. Ry. Co., App., 41 S.W.2d 
832. 

64 C.J. p 796 note 57. 

28 . Mo.—^Denkman v. Prudential 

Fixture Co., 289 S.W. 591. 

29 . IlL—^Harney v. Sanitary Dist of 
Chicago, 102 N.E. 1070, 260 Ill. 64. 

64 C.J. p 796 note 69. 

30. Ala.—Dempsey, for Use of Ste- 
verson v. Gay, 148 So. 438, 227 
Ala. 20. 

Ga.—Arrington v. Horton, 172 S.E. 
677. 48 Ga.App. 272. 

Neb.—Stoffel v. Metcalfe Const Co., 
17 N.W.2d 3, 145 Neb. 460. 

N.C—^Halsey v. Snell, 198 S.E. 663, 
214 N.C. 209. 

64 C.J. p 797 note 60. 


81. Md.—^May Oil Burner Corpora¬ 
tion V. Munger, 162 A. 862, 169 
Md. 606. 

64 C.J. p 797 note 61. 

32. Mo.—Hickerson v. Dillard, App., 
247 S.W. 801. 

64 C.J. p 797 note 62. 

33. Or.—^Hahn v. Mackay, 126 P. 12, 
991, 63 Or. 100. 

64 C.J. p 797 note 68. 

34. Cal.—Carlston v. Shenson, 117 
P.2d 408, 47 Cal.App.2d 62. 

Ga.—^Meador v. Nowell, 21 S.B.2d 312, 

67 Ga.App. 564. 

64 C.J. p 797 note 64. 

35. U.S.—Sperber v. Connecticut 
Mut Life Ins. Co., C.C.A.M 0 ., 140 
F.2d 2, certiorari denied 64 S.Ct 
989, 321 U.S. 798, 88 L.Ed. 1087— 
Sperber v. New York Life Ins. Co., 
C.C.A.MO., 140 F.2d 2, certiorari 
denied 64 S.Ct 939, 321 U.S. 798, 88 
LuEd. 1087. 

Ala.—^Metropolitan Life Ins. Co. v. 

James, 163 So. 769, 228 Ala. 883. 
Mo.—Callahan v. Connecticut Gener¬ 
al Life Ins. Co., 207 S.W.2d 279, 
857 Mo. 187—Comfort v. Travelers 
Ins. Co., App., 131 S.W.2d 734— 
Stoner v. New York Life Ins. Co., 
App., 90 S.W.2d 784. 

Tex.—Southland Life Ins. Co. v. 
Dunn, Civ.App., 71 S.W.2d 1108, 
error dismissed. 

64 C.J. p 797 note 66. 

3& U.S.—^Provident Life & Accident 
Ins. Co. V. Baton, C.C.A.Va., 84 F. 
2d 628—Carpenter- v. Connecticut 
General Life Ins. Co., C.C.A.C 0 I 0 ., 

68 F.2d 69. 

Pa—Scott V. Pennsylvania Casualty 
Co., 87 A. 963, 240 Pa 341. 

37. D.C.—^Riddell v. Howar, Mun. 

I App., 90 A.2d 925. 
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Ohio.—‘Voelger v. Frederick A-. 
Schmidt Co., 199 N.B. 222, 61 Ohio* 
App. 31. 

R.I.—Miller v. Bessette, 94 A.2d 268. 
64 C.J. p 797 note 67. 

38. Ark.—Union Industrial Loait 
Corporation v. Eiermann, 67 S.W. 
2d 1035, 187 Ark. 1164. 

Md.—Winslow V. Atz, 177 A. 272, 168- 
Md. 230. 

39. Neb.—Stoffel v. Metcalfe Const. 
Co., 17 N.W.2d 8, 146 Neb. 450. 

Ohio.—Cohen v. L B. Goodman Mfg« 
Co., 87 N.E.2d 370, 86 Ohio App. 
86. 

64 aj. p 797 note 68. 

40. Ala —IL & L. M. Warten Cottom 
Co. V. Southern Ry. Co., 94 So. 726, 
208 Ala 417. 

64 C.J. p 797 note 69. 

41. Cal.—Dowd v. Atlas Taxicab & 
Auto Service Co., 202 P. 870, 18T 
Cal. 523. 

Ind.—^Brown v. Terre Haute, I. & B* 
Traction Co., 110 N.B. 703, 113: 
N.E. 318, 6>3 Ind.App. 327. 

48. Ala—Johnson v. Western Union 
Telegraph Co., 108 So. 578. 214 Ala. 
677. 

43. Ohio.—Home Telephone Co. v. 
Meyers, 124 N.E. 210, 99 Ohio St. 
338. 

44. Tex.—Abilene Gas & Electric Co. 
V. Thomas, Civ.App., 194 S.W. 1016. 

64 C.J. p 797 note 73. 

45. Ark.—^Lavoice v. De Loney, 266- 
S.W. 361, 1'66 Ark. 699. 

64 C.J. p 797 note 74. 

46. N.C.—^Dunn v. Atlantic Coast 
Line R. Co.. 93 S.B. 784, 174 N.O. 
254. 

64 aJ. p 797 note 76. 
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ployees,^^ trespassers,and at railroad crossings 
to occupants of motor vehicles,and pedestrians 
actions for injuries caused by street railroad cars 
to passengers,®^ occupants of motor vehicles, 
drivers of teams,®® and pedestrians;®^ actions for 
injuries caused by motor vehicles to occupants of 
other motor vehicles,®® injuries to guests,®® motor¬ 
cyclists,®'^ teamsters,®® and pedestrians,®® and for 
damages to other motor vehicles;®® actions for in¬ 
juries in an airplane collision ;®i actions for in¬ 
juries caused by employers generally to their em¬ 
ployees,®® and by municipalities to travelers on 


their highways.®® 

Also, instructions ignoring or excluding evidence 
have been held erroneous in actions for assault and 
battery,®^ libel and slander,®® malpractice,®® false 
arrest,®*^ malicious prosecution,®® constructive evic¬ 
tion,®® ejectment,*^® condemnation of,'^^ or damage 
to,*^® land or other property;*^® actions involving 
particular issues connected with the contest of a 
will,*^^ boundaries,'^® adverse possession,*^® title to 
goods'^7 or land,7® powers and liabilities of part¬ 
ners,*^® fraud,®® release,®! transactions between hus- 


47. Mo,—McCuiry v. Thompson, 181 
S.W.2d 529, 362 Mo, 1199—Lloyd v. 
Alton R. Co., 169 S.W.2d 267, 348 
Mo. 1222. 

64 C.J. p 797 note 76. 

48. N.C.—Davis v. Southern Ry. Co., 
96 S.R 41, 175 N.C. 648, motion 
denied 66 S.E. 946, 176 IN’.a 186. 

48. G€l—CP owell V. Jarrell, 16 S.B.2d 
198, 66 Ga.App. 468. 

Md.—State, to Use of Creasey v. 
Pennsylvania R. Co., 59 A.2d 190, 
190 Md. 686. 

^.Y.—Michael v. New York, C. & St 
L. R. Co., 196 N.Y.S. 295. 203 App. 
Dlv. 24. 

50. Miss.—Owen v. Anderson, 80 So. 
386, 119 Miss. 66. 

64 CJ. p 797 note 79. 

51. Cal.—Staxr v. liOe Angreles Ry. 
Corporation, 201 P. 699, 187 Cal. 
270. 

64 CJ. p 797 note 80. 

58. Mo.—BilUngrsley v. Kansas City 
Public Service Co., 191 S.W.2d 381, 
239 MoA.pp. 440. 

64 C.J. p 797 note 81. 

53. N.C.—Lea v. Southern Public 
Utilities Co., 97 S.E. 492, 176 N.a 
511. 

64 aj. p 797 note 82. 

56. Mo.—Olney v. Kansas City Pub¬ 
lic Service Co., App., 19 S.W.2d 634. 
64 C.J. p 797 note 88. 

5IL Oa.—Kelly v. Locke, 198 S.E. 
754, 186 Ga. 620, mandate conform¬ 
ed to 199 S.m 644, 58 Ga.App. 558. 
Iowa.—Hayungs v. Falk, 27 N.W.2d 
15, 2>88 Iowa 285—Christenson v. 
Northwestern Bell TeL Co., 270 N. 
W. 394, 222 Iowa 808. 

Miss.—^M. & A. Motor Freight Lines 

V. Vlllere, 1 So.2d 788, 190 Miss. 
848. 

Mo.—Cantwell v. Cremlns, 149 S^W. 
2d 843, 347 Mo. 836, applying Illi¬ 
nois law—Long v. Binnlcker, 63 S. 

W. 2d 881, 228 Mo.App. 193. 

Neb.—^Mundy v. Davis, 48 N.W.2d 
894, 154 Neb. 423. 

Ohio.—^Bstridge v. Cincinnati St Ry. 
Co., 68 N.m2d 823, 76 Ohio App. 
220 . 

Okl.—Kelly v. Employers Cas. Co., 
214 F.2d 925, 202 Okl. 487. 


Pa.—^Kelly v. Crawford, 8 A.2d 449, I 
137 Pa.Super. 197. ! 

64 C.J. p 797 note 84. 

56. Cal.—Ennulat v. Taylor, 15 P.2d 
900, 127 Cal.App. 420. 

64 C.J. p 798 note 85. 

57. IlL—Johnson v. Pendergast, 139 
N.E. 407, 808 Ill. 255. 

58. Cal.—^McPherson v. Walling, 209 
P. 209, 58 Cal.App. 792. 

69. Md.—Wlntrobe v. HSLTt, 13 A2d 
365, 178 Md. 289. 

Mich.—Sloan v. Ambrose, 1 N.W.2d 
505, 300 Mich. 188. 

Mo.—Willhlte v. City of St Louis, 
224 S.W.2d 956, 369 Mo. 983—Griffin 
V. Missouri Power & Light Co., 
App., 99 S.W.2d 474. 

Ohio.—Francals v. City of Cleveland, 
App., 86 N.E.2d 522—<lloss v. Ball, 
22 N.E,2d 141, 60 Ohio App. 613. 

Wash.—^Lubllner v. Ruge, 168 P.2d 
694, 21 W^h.2d 881. 

W,VSL —^Pierson v. Liming, 167 S.B. 
ISl, 113 W.Va. 146. 

64 CJ. p 798 note 88. 

60. Conn.—^Bullard v. De Cordova, 
175 A 673, 119 Conn. 262. 

Miss.—^Robinson v. Colotta, 26 So.2d 
66, 199 Miss. 800. 

Mo.—Long V. Binnlcker, 68 S.W.2d 
831, 228 Mo.App. 193. 

N.C.—^Hobbs V. Drewer, 87 S.E.2d 121, 
226 N.C. 146. 

61. CkL—Ebrlte v. Crawford, 12 P.2d 
937, 216 Cat 724. 

62. Ark.—Blankenship v. Cox, 162 
S.W.2d 918, 204 Ark. 427. 

64 C.J. p 798 note 90. 

68. Mo.—CampbeU v. City of ChUU- 
cothe, 144 S.W. 408, 239 Mo. 455, 
89 L.R.A,N.S., 451. 

64 C.J. p 798 note 91. 

64. Cat—^Fraguglia v. Sala, 62 P.2d 
783, 17 CaLApp.2d 738. 

Miss.—Nowell V, Henry, 12 So.2d 540, 
194 Miss. 310. 

Mo.—Roberts v. Wabash R. Co., 184 
S.W. 89, 163 Mo.App. 688. 

66. Md.—^Bavlngton v. Robinson, 96 
A 1067» 127 Md. 46. 

Mo.—Anderson v. Shockley, 140 S.W, 
755, 159 Mo.App. 884. 
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66. Ind.—Adkins v. Ropp, 14 N.B.2d 
727, 105 IndApp. 331. 

64 C.J. p 798 note 94. 

67. N.Y.—Le Buff v. Sears, Roebuck 
& Cow, 41 N.Y.S.2d 677, 266 App.Div. 
818. 

68. m. —Dawson v. St Louis Smelt¬ 
ing & Refining C6., 221 ULApp. 408. 

Ind.—Duckwall v. Davis, 142 N.B. 
118, 194 Ind. 670. 

66. III.—Tulupan v. Sauer, 53 N.E. 

2d 306, 821 llLApp. 627. 

TOu Okl.—Brooks v. Reynolds, 132 
P. 1091, 37 Okl. 767. 

64 C.J. p 798 note 96. 

71. Mo.—State ex rel. State High¬ 
way Commission v. Bteselman, App., 
179 S.W.2d 749. 

Pa.—Newton v. City of Philadelphia, 
120 A 415, 276 Pa. 464. 

72- Okl.—City of Henryetta v. Run¬ 
yan, 249 P.2d 425, 207 OkL 800. 

64 C.J. p 798 note 98. 

73. Miss.—Sensing v. Thomas, 88 So. 
2d 706, 205 Misa 618, suggestion of 
error overruled 89 So.2d 263, 205 
Miss. 618. 

Okl.—City of Henryetta v. Runyan, 
249 P.2d 425, 207 OkL 800. 

64 C.J. p 798 note 99. 

74. Ala.—Gaither v. Phmips, 75 So. 
295, 199 Ala. 689. 

64 C.J. p 798 note 1. 

75. Ark.—Turquett v. McMurrain, 

161 S.W. 175, no Ark. 197. 

64 aj. p 798 note 2. 

76. Ga.—^Bedingfield v. Moye, 85 S. 
E. 856, 143 Ga- 568. 

77. Ala-—J. A Lindsey & Co. v. 
Steenson, 68 So. 882, 192 Ala. 169. 

64 C.J. p 798 note 4. 

7a N.C.—^Davis v. Morgan, 44 S.E.2d 
698, 228 N.a 78—McCorkle v. Bea¬ 
ty, 38 S.E.2d 102, 226 N.C. 338. 

64 C.J. p 798 note 5, 

79. Miss.-Bank of Tupelo v. Hul¬ 
sey, 73 So. 621, 112 Miss. 632. 

8a CaX—^PuUen v. Heyman Bros., 

162 P.2d 961, 71 Cal.App.2d 444. 

64 C.J. p 798 note 6%. 

81. Mo.—Macklin v. Fogel Const. 
Co., 81 S.W.2d 14, 826 Mo. 88. 
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band and wife,82 elements®* and amount*^ of dam¬ 
ages ; and in actions generally where questions are 
involved relating to the weight of evidence.®* 

Requests for instructions ignoring or excluding 
evidence held properly refused. The rule that re¬ 
quests for instructions ignoring or excluding com¬ 
petent and material evidence are properly refused 
has been applied in actions on contracts generally,®* 
sales of goods®*^ or lands,®® leases,®® and notes;®* 
actions involving insurance, including life,®i acci¬ 
dent,®® robbery,®® fidelity,®^ and fire®* insurance; 
actions for compensation by brokers®* attorneys,®7 
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and employees generally;®® actions by or against 
banks,®® common carriers of goods^ or passengers,^ 
telegraph,® telephone,^ and electric power* com¬ 
panies; actions to recover damages for injuries 
caused by railroads to passengers,* employees,*^ 
trespassers,® and at railroad crossings to drivers of 
teams,® drivers of motor vehicles,^* passengers in 
motor vehicles,^^ and pedestrians actions for in¬ 
juries caused by street railroad cars to passengers,^® 
occupants of motor vehicles,drivers of teams,i* 
and pedestrians ;i* and actions for injuries caused 
by motor vehicles to occupants of other motor vehi- 


82. Nev.—^Parker v. De Bernardl, 164 
P. 645, 40 Nev. 361. 

83. G^a.—McDonald v. Southern Ry. 
Co., 101 S.R 714, 24 Ga.App. 608. 

Wash.—Shanks v. Oregon-Washingr- 
ton R. & Nav. Co., 167 P. 1074, 98 
Wash. 609. 

17 C.J. p 1069 note 67. 

84. Ga.—Powell v. Jarrell, 16 S.B. 
2d 198, 65 Ga.App. 453. 

Neb.—StofCel v. Metcalfe Const. Co-., 
17 N.W.2d 3, 146 Neb. 460. 

64 C.X p 798 note 10—17 CJ. p 1069 
notes 66, 58, 59. 

85. Cal.—Soda v. Marriott, 5 P.2d 
675, 118 Cal.App. 686. 

64 C. J. p 798 note 11. 

88^ Md.—Obrecht v. Crawford, 2 A 
2d 1, 176 Md. 385, 119 AL.R. 1129— 
Johnson & Higgins v. Simpson, 163 
A 832, 168 Md. 674. 

Va.—-Wright v. Shortridge, 78 S.B.2d 
360,194 Va. 346. 

64 C.J. p 798 note 12. 

87. HI.—^Poley & Co. v. Excelsior 
Stove & Mfg. Co., 265 HlApp. 78. 

64 C.J. p 799 note 13. 

88. Ind.—^Pittsburgh, C., C. & St D. 
Ry. Co. V. Kearns, 128 N.Eu 42, 191 
Ind. 1. 

64 C.J. P 799 note 14. 

88. Ala.—MacArthur Bros. Co. v. 
Middleton, 75 So. 895, 200 Ala. 147. 

90. Mo.—Donnell v. England, 137 S. 
W.2d 471, 345 Mo. 726. 

Wash.—Adjustment Dept, Olympia 
Credit Bureau v. Smedegard, 241 
P.2d 203, 40 Wash.2d 76. 

64 C.J. P 799 note 16. 

91. Ala.—Equitable Life Assur. Soc. 
of U. S. V. Watts, 160 So. 718, 230 
Ala. 297. 

Miss.—Life & Casualty Ins. Co. v. 

Walters, 177 So. 47, 180 Miss. 384. 
Mo.—Bonnot v. Grand Lodge Broth¬ 
erhood of Railroad Trainmen, 81 
S.W.2d 860, 229 Mo.App. 619. 

Pau—^Petaccio v. New Tork Life Ins. 
Co., 189 A 697, 126 Pa.Super. 16— 
Brandels v. Metroi>olitan Life Ins. 
Co., 176 A 789, 116 Pa.Super. 668. 
64 C.J. p 799 note 17. 


92 . Ala.—^Provident Life & Accident 
Ins. Co. V. Hudgens, 158 So. 757, 
229 Ala. 662. 

W.Va.—^Diddle v. Continental Casual¬ 
ty Co., 63 S.B. 962, 65 W.Va. 170, 
22 L.RA.,N.S., 779. 

93» HL—^Levinson v. Fidelity & Cas¬ 
ualty Co. of New York, 181 N.R 
821. 348 Ill. 496. 

94 . Md.—Shoop V. Fidelity & De¬ 
posit Co. of Maryland, 91 A 753, 
124 Md. 130, Ann.Cas.l916D 954. 

95. Mo.—Gta.briel v. Farmers Mut 
Fire Ins. Co. of Rock Tp., Jefferson 
County, App., 108 S.W.2d 628. 

64 C.J. p 799 note 21. 

96. Ala.—Applebaum v. Lawson 
Realty Co., 147 So. 403, 226 Ala. 
487. 

64 C.J. p 799 note 22. 

97. Md.—Winslow v. Ate, 177 A 272, 
168 Md. 230. 

98 . Mass.—^Hussey v. Holloway, 104 | 
N.E. 471, 217 Mass. 100. 

64 C.J. p 799 note 23. 

99 . Md.—Commonwealth Bank of 
Baltimore v. Goodman, 97 A 1006, 
128 Md. 462. 

Mo.—Asbury v. Fidelity Nat Bank & 
Trust Co., 100 S.W.2d 946, 231 Mo. 
App. 487. 

1. Ala—Louisville & N. R. Co. v. 
Benton Mercantile Co., 121 So. 716, 
219 Ala 223. 

64 C.J. p 799 note 26. 

8. Ala—Birmingham Elec. Co. v. 

Perkins, 31 So.2d 640, 249 Ala 426. 
Mo.—^Mollman v. St Louis Public 
Service Co., App., 192 S.W.2d 618. 
Va—^Yellow Cab Co. v. Eden, 16 S.B. 
2d 625, 178 Va 325. 

W.Va—Frampton v. Consolidated 
Bus Lines, 62 S.E.2d 126, 134 W.Va 
816—^Isabella v. West Virginia 
Tt-ansp. Co., 61 S.E.2d 318, 182 W. 
Va 86. 

64 C.J. p 799 note 26. 

3. Ark.—Western Union Telegraph 
Co. V. Crow, 162 S.W. 1015, 106 Ark. 
117. 

4 . Va — Atlantic Coast Line R. Co. 
V. Newton, 87 S.B. 618, 118 Va 222. 
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5. Md.—Annapolis Gas & Electric 
Light Co. V. Fredericks, 77 A 58, 
112 Md. 449. 

6. Ala—Louisville & N. R. Co. v. 
Holmes, 87 So. *574, 205 Ala 47. 

64 C.J. p 799 note 30. 

7- U.S.—Brie R. Co. v. Purucker, 
Ohio, 37 S.Ct 629, 244 U.S. 820, 61 
L.Ed. 1166. 

64 C.J. p 799 note 81. 

8. Mo.—^Barnes v. Missouri Fac. Ry. 
Co., App., 192 S.W. 1040. 

9. Mo.—^Doyle v. Missouri, K. & T. 
Ry. Cb., App., 186 S.W. 1176. 

Va—Payne v. Brown, 112 S.E. 838, 
138 Va 222. 

la Ala—Southern Ry. Co. v. Nor¬ 
ris, 2 So.2d 899, 241 Ala 886. 
Okl.—Kansas, O. & G. Ry. Co. v. 

Jones, 17 P.2d 969, 161 Okl. 206. 

64 C.J. p 799 note 84. 

11- Mont—^Broberg v. Northern Pac. 
Ry. Co., 182 P.2d 861, 120 Mont 
280. 

64 C.J. P 799 note 86. 

12. Wash.—Acres v. Great Northern 
Ry. Co., 6 P.2d 398, 166 Wash. 17. 

64 C.J. p 799 note 86. 

13. Cal.—Davis v. City and County 
of San Francisco, 114 P.2d 859, 46 
Cal.App.2d 443. 

HI.—Kovacs V. Richardson, 28 N.E. 

2d 291, 306 IlLApp. 194. 

64 C.J. P 799 note 87. 

Zatendiag passenger 

In action against street railroad 
company for injuries received by in¬ 
tending passenger when struck by 
outswing of streetcar after streetcar 
failed to stop, wherein evidence pre¬ 
sented jury questions, charges which 
were misleading in igrnorlng phases of 
evidence were properly refused.— 
Birmingham Elec. Cb. v. Jones, 175 
So. 208, 234 Ala. 590. 

1-4. Mo.—^MoUman v. St Louis Pub¬ 
lic Service Co., App., 192 S.W.2d 
618. 

64 CJ. p 799 note 88. 

15. RL—Souza v. United Electric 
Rys. Co., 169 A 484, 64 RI. 51. 

16. Md.—Capital Traction Co. v. 
Contner, 87 A 904, 120 Md. 78. 
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cleSji'^ guests,trespassers,^^ motorcyclists,^® driv¬ 
ers of teams,and pedestrians.^^ 

Likewise, requests for instructions ignoring or 
-excluding evidence have been properly refused in 
actions for injuries in an airplane collision ac¬ 
tions for injuries by employers generally to their 
employees,24 by subcontractors,25 or by municipali¬ 
ties to travelers on their highways ;26 actions for 
assault and batteTy,27 alienation of affections,28 
libel and slander,2® malpractice,^® malicious prose¬ 
cution,ejectment,22 trespass,22 and condemnation 
of,24 or damage to,25 land or other property ;25 ac¬ 
tions involving particular issues connected with the 


contest of a will,27 adverse possession,28 title to 
land,2® cancellation of deeds,4® authority of agents,4i 
powers and liabilities of partners,42 fraud,42 re¬ 
lease,44 transactions between husband and wife,45 
and elements4® and amoimt of47 damages; and in 
actions generally where questions are involved re¬ 
lating to the credibility of witnesses.42 

Instructions held not erroneous as ignoring or 
excluding evidence. Instructions have been held not 
erroneous as ignoring or excluding evidence in ac¬ 
tions on contracts generally,4® sales of goods,®® 
leases,5l and notes,52 actions on insurance policies. 


17. U.S.—^Kinser v. Kiss & Co., CA. 
Ill., 177 P.2d 316. 

Smith v. Reed, 89 So.2d 663, 
252 Ala, 107—Watt v. Combs, 12 
So.2d 189, 244 Ala. 31. 145 A-KR. 
667, foUowed In 12 So.2d 197, 244 
Ala. 39. 

CaL—Lfopez v. Wisler, 136 P.2d 816, 
58 Cal.App.2d 456—Miller v. Cran¬ 
ston, 106 P.2d 963, 41 Cal.App.2d 
470. 

IIL—Walker v. Shea^Matson Truck¬ 
ing: Co., 101 N.B.2d 449, 344 llLApp. 
466. 

Md.—^Bode V, Carroll-Independent 
Coal Co., 191 A. 686, 172 Md. 406. 

Mo .—Fortner v. Kelly, 60 S.W.2d 642, 
227 Mo.App. 933. 

'Okl.—Johnson v. Short, 232 P.2d 944, 
204 Okl. 656. 

Wa.—Davis v. Weblh 52 S.B.2d 141, 
189 Va. 80. 

W.Va.—^Divita v. Atlantic Trucking 
Co.. 40 S.E.2d 824, 129 W.Va. 267. 

64 G.J. p 799 note 40. 

18. Iowa.—^McKlveen v. Townley, 
299 N.W. 26, 230 Iowa 688. 

64 C.J. p 799 note 41. 

19. W.Va.—Spence v. Browning Mo¬ 
tor Freight Lines, Inc., 77 S.B.2d 
806. 

aa Mass.—^Payson v. Checker Taxi 
Co., 159 K.B. 449, 262 Mass. 22. 

^.J.—Tates V. Madigan. 176 A. 862, 
114 N.J.Law 258. 

: 31 . Ark.—Harris v. BUcks, 221 S.W. 
472, 143 Ark. 613. 

.92. Ala.—Smith v. Lilley, 41 So.2d 
175, 252 Ala. 425—^Motor Terminal 
& Transp. Co. v. Millican, 12 So.2d 
96, 244 Ala. 39. 

-Ga.—Hertz Driv-Ur-Self Stations v. 
Benson, 65 SJai.2d 191, 83 G^App. 
866 . 

Md.—^Thursby v. O’Rourke, 28 A.2d 
656, 180 Md. 223. 

64 C.J. p 799 note 44. 

:a3n Cal.—Bbrite v. Crawford, 12 P. 
2d 937, 215 Cal. 724. 

Mo.—W all v. Philip A. Rohan 
Boat, Boiler & Tank Co., 62 S.W.2d 
764, 333 Mo. 619—King v. City of 
St. Louis, App., 155 S.W.2d 557. 

<64 C.J. p 800 note 46* 


25. Ind.—Samuel B. Pentecost Const. 
Co. V. O’Donnell, 39 N.B.2d 812, 112 
Ind.App. 47. 

26. Mo.—Lithegner v. City of St. 
Louis, App., 125 S.W.2d 925—^Bohn 

V. City of Maplewood, App., 124 S. 

W. 2d 649. 

N.J.—Newman v. Ocean Township, 
21 A-2d 841, 127 N.J.Law 287. 
W.Va—Smith v. City of Bluefield, 65 
S.E.2d 392, 132 W.Va 38. 

64 C.J. p 800 note 47. 

27. Ala—McClain v. Gilbert, 4 So.2d 
203, 30 AlaApp. 261. 

64 C.J. p 800 note 48. 

28. Ala—^Parker v. Newman, 75 So, 
479, 200 Ala. 103. 

29. Mich.—Rabior v. Kelley, 160 N. 
W. 392, 194 Mich. 107. 

N.C.—QilUs V. Great Atlantic & Pa¬ 
cific Tea Co., 27 S.E12d 283, 223 N.C 
470, 150 A.L.R. 1330. 

80. Ala—Snow v. Allen, 151 So. 468, 
227 Ala 615. 

Mo.—Gates v. Dr. Nichols' Sanatori¬ 
um. 66 S.W.2d 424, 831 Mo. 754. 

64 C.J. p 800 note 6L 

31. Md.—Goldstein v. Rau, 127 A. 
488, 147 Md. 6. 

64 C.S. p 800 note 52. 

32. Ala—^Jackson Lumber Co. v. 
Butler, 13 So.2d 294, 244 Ala 348. 

33. Ala—New Morgan County 
Building & Loan Ass’n v. Plem- 
mons, 98 So. 12, 210 Ala 286—^Birch 
V. Ward, 76 So. 666, 200 Ala 118. 

34. ni,— Village of Oak Park v. Hul- 
bert, 138 N.B. 678, 307 Ill. 270. 

35. Ala—Harbison-Walker Refrac¬ 
tories Co. V. Scott, 64 So, 547, 85 
Ala 641. 

64 C.J. p 800 note 55. 

36. Tex.—^Freeman v. J. B. Waters 
& Bro., CivA.pp., 136 S.W. 84. 

64 C.J. p 800 note 56. 

37. Ohio.—Steinle v. Kester, 188 N. 
B. 395, 46 Ohio App. 245. 

64 C.J. p 800 note 57. 

38. Ala—Veltch v. Hard, 75 So. 405, 
200 Ala 77. 

39. Tex.—City of Victoria v. Victoria 
County, Civ.App., 115 S.W. 67, re¬ 
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versed on other grounds 128 S.W. 
109, 103 Tex. 477. 

40. Ga—Georgia Chemical Works v. 
Malcolm, 197 S.B. 763, 186 Ga 275. 

41. Mass.-Viking Mfg. Co. v. Smith, 
114 N.B. 863, 226 Mass. 10. 

64 C.J. p 800 note 60. 

42. Ala—^Mlzell v. Sylacauga Gro¬ 
cery Co., 106 So. 868, 214 Ala 204. 

43. Ala—Tillis V. Smith Sons Lum¬ 
ber Co., 65 So. 1016, 188 Ala 122. 

Kan.—Williams v. Banna, 185 P. 17, 
105 Kan. 540. 

44. Iowa—^Farwark v. Chicago, M. 
& St P. Ry. Co., 211 N.W. 875, 202 
Iowa 1229. 

45. Ala—^Bley v. Lewis, 66 So. 454, 
188 Ala 535. 

46. Tex.—^Texas Blectric Ry. v. 
Worthy, Civ.APp., 250 S.W. 710. 

47. Mo.—'King v. City of St Louis 
App., 165 S.W.2d 657. 

64 C.J. p 800 note 66. 

48. Ala—Southern Ry. Co. v. Weath- 
erlow, 51 So. 881, 164 Ala 151. 

Mo.—Phipps V. Chicago, R. L & P. 
Ry. Co., App., 196 S.W. 420. 

49. Ga—Rainey v. Moon, 2 S.B.2d 
405, 187 Ga 712. 

Ind.—Holcomb & Hoke Mfg. Co. v. 
Tounge, 8 •N.B.2d 426, 103 Ind.App. 
439. 

Mo.—^Broderick v. Brennan, App., 170 
S.W.2d *686—^Balsano v. Madden, 
App., 138 S.W.2d 660. 

Pa—Consoll v. Heilman, 74 PaDist 
& Co. 129, 42 Berks Co. 248. 

Utah.—^Brooks v. Utah Hotel Co., 159 
P.2d 127, 108 Utah 220. 

64 C.J. p 800 note 68. 

5a Ga—'Knight v. Causby, 23 S.B. 

2d 458, 68 GaApp. 572. 

64 C.J. p 800 note 69. 

51. Minn.—^In re Mullin’s Estate, 198 
N.W. 168, 155 Minn. 227. 

52. Ga—McRae v. Wilby, 1 S.B.2d 
77, 69 GaApp. 401. 

Iowa—Griebel v. Griebel, 60 N.W. 2d 
15, 242 Iowa 1229. 

Mo.—^Atchison v. Weakley, 169 S.W. 
2d 914, 860 Mo. 1092—Morris v. 
Freyer, App., 151 S.W.2d 615— 
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including life,53 fire,5^ and accidents® insurance; 
actions for personal injuries generally,®® such as 
actions against an electric power company ac¬ 
tions to recover damages for injuries caused by 
railroads to employees,®® or at railroad crossings 
to drivers of teams,®® occupants of motor vehicles,®® 
or pedestrians ;®1 actions for injuries caused by 
street railroad cars to passengers ;®2 and actions for 
injuries caused by motor vehicles to motorcyclists,®® 


bicyclists,®^ guests,®® occupants of other motor 
vehicles,®® and pedestrians.®"^ 

Also, instructions have been held not erroneous as 
ignoring or excluding evidence in actions for in¬ 
juries by employers generally to their employees®® 
or by municipalities to travelers on their high¬ 
ways;.®® actions for assault,*^® alienation of affec- 
tions,'^^ fraud,"^2 malpractice,"^® replevin,"^^ and con¬ 
demnation of,"^® or damage to,7® property; actions 


Wheeler v. Cantwell, App., 140 S.W. 
2d 744. 

64 C.J. p 800 note 71. 

53. Ga.—-Green v. Metropolitan Life 
Ine. Co., 21 S.E.2d 465, 67 Ga.App. 
520—W'ilson v. Expressmen’s Mut. 
Life Ins. Co., 3 S.E.2d 796, 60 Gsl. 
App. 296—^Mutual Life Ins. Co. ofj 
New York v. Burson, 179 S.E. 390,1 
50 GfiuApp. 859. 

IlL—Kennedy v. Modern Woodmen 
of America, 90 N.E. 1084, 243 Ill. 
560, 28 L.R.A..N.S.. 181. 

Vt.—Anair v. Mutual Life Ins. Co. of 
N. T., 42 A.2d 423, 114 Vt 217, 
159 A,L.R. 547. 

54. Ga.—^Liverpool & London & 
Globe Ins. Co. v. Stuart, 19 S.E.2d 
822, 67 Ga.App. 184. 

Iowa.—Hall v. Great American Ins. 
Co. of New York, 252 N.W. 763, 
217 Iowa 1005. 

jilo.—^Bilsky V. Sun Ins. Office, Lim¬ 
ited, of London, England, App., 84 
S.W.2d 171. 

Pa.—^Metz V. Travelers Fire Ins. Co., 
Hartford, Conn., 49 A.2d 711, 355. 
Pa. 342. 

55. Ill.—Anderson v. Inter-State 

Business Men’s Accident Ass’n of 
Des Moines, Iowa, 188 N.E. 844, 854 
111. 538. 

56. Cal.—Rodenberger v. Frederick- 
son, 244 P.2d 107, 111 Cal.App.2d 
139—^Long V. Standard Oil Co. of 
Cal., 207 P.2d 837, 92 Cal.App.2d 
455. 

Miss.—^McMinn v. Lilly, -60 So.2d 603, 
215 Miss. 193. 

Mo.—Bumeson v. Zumwalt Co., 159 
S.W.2d 605, 349 Mo. 94—Philibert 
V. Benjamin Ansehl Co., 119 S.W. 
2d 797, 342 Mo. 1239—^McCormick 

V. Lowe & Campbell Athletic Goods 
Co., 144 S.W.2d 866, 235 Mo.Apip. 
.612_Bell V. S. S. Kresge Co., App., 
129 S.W.2d 932. 

67 . Ark.—Arkansas Power & Light 
Co. V. Kilpatrick, 49 S.W.2d 85*3, 
185 Ark. 678. 

Cal.—Harmon v. San Joaquin Light 
& Power Corp., 98 P.2d 10*64, 37 
Cal.App.2d 169. 

Mo.—Davis V. Missouri Elec. Power 
Co., App., 88 S.W.2d 217, certiorari 
quashed State ex rel. Missouri 
Electric Power Co. v. Allen, 100 S. 

W. 2d 868, 340 Mo. 44. 

58. Mo.—Demaray v. Miss'ouri-Kan- 
sas-Texas R. Co., 50 S.W.2d 127, 
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330 Mo. 589, certiorari denied 63 S. 
Ct 20. 287 U.S. 620, 77 L.Ed. 638. 
Utah.—Williams v. Ogden Union Ry. 

& Depot Co., 230 P.2d 315. 

59. Ga—Southern Ry. Co. v. Reed,. 
149 S.E. 582, 40 GaApp. 332. 

60. Ark.—^Kansas City Southern 
Ry. Co. V. Winter. 238 S.W.2d 1001, 
217 Ark. 148. 

Ga.—^Bazemore v. Powell, 188 S.B. 

282, 54 GaApp. 444. ■ 

Ill.—^Moudy V. New York, C. & St. L. 

R. Co.. 46 N.E.2d 180, 317 Ill.App. 
154, reversed on other grounds 53, 
N.E.2d 406, 385 Ill. 446. 

Mo.—Rhineberger v. Thompson, 202 

S. W.2d 64, 356 Mo. 620—Carson v.‘ 
Thompson, App., 161 S.W.2d 995. 

Tex.—^Fort Worth & R. G. Ry. Co. v. 
Ross,* Civ.App., 64 S.W.2d 661, error 
refused. 

61. Va—Norfolk & W. Ry. Co. v. 
Sink’s Bx’r, 87 S.E. 740, 118 Va 
439. 

62. Mo.—Killinger v. Kansas City 
Public Service Co., 259 S.W.2d 391 
—West V. St Louis Public Serv¬ 
ice Co., 236 S.W.2d 308, 361 Mo. 
740—Duncan v. St Louis Public 
Service Co., 197 S.W.2d 964, 365 
Mo. 783—Larkin v. Wells, App., 
44 S.W.2d 882. 

63. Mich.—Gardner v. Russell, 179 
N.W. 41, 211 Mich. 647. 

64. Miss.—^McMinn v. Lilly, 30 So.2d 
603, 215 Miss. 193. 

66. Conn.—Gilmartin v. D. & N. 
Transp. Co., 198 A. 726, 123 Conn. 
127, 113 A.L.R. 1322. 

Iowa—^Martin v. Momyer, 300 N.W. 

310, 230 Iowa 1158. 

Mo.—Warren v. Giudici, 60 S.W. 2d 
634, 330 Mo. 483. 

Tex.—Rice v. Schiller, Civ.App., 241 
S.W.2d 330, affirmed in part Schiller 
V. Rice, 246 S.W.2d 607, 161 Tex. 
113. 

66. Ariz.—Noel v. Ostlie, 22 P.2d 881, 
42 Ariz, 113. 

Ark.—Cohen v. Ramey, 147 S.W.2d 
838, 201 Ark. 713. 

Iowa—Winter v. Davis, 251 N.W. 
770, 217 Iowa 424. 

Kyv—Bybee Bros. v. Imea, 155 S.W. 
'!2d 492, 288 Ky. 1. 

Mo.—^Mendenhall v, Neyer, 149 S.W. 
2d 866, 847 Mo. 381—^Prichard v. 
Dubinsky, 89 S.W.2d 530, 838 Mo. 
830—Wheeler v. Breeding, App., 
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109 S.W.2d 1237—Nichols v. 
Schleusner, 69 S.W.2d 708, 22*7 

Mo.App. 1106. 

N.C.—^Tarkington v. Rock Hill Print¬ 
ing & Finishing Co., 53 S.E.2d 269, 
230 N.C. 354. 

Ohio.—^Humphreys v. Madden, App., 
68 N.E.2d 532. 

67. Ariz.—Coe v. Hough, 26 P.2d 647, 
42 Ariz. 293. 

Conn.—Johnson y. Fiske, 6 A.2d 864, 
125 Conn. 445. 

Ill.—Koll V. Mitchell, 69 N.E.2d 703, 
330 I11.APP. 132. 

Mo.—^Lanasa v. Downey, App., 201 S. 
W.2d 179. 

W.Va—^Davis v. Pugh, 57 S.E.2d 9, 
133 W.Va 669. 

64 C.J. p 800 note 81. 

PTLshoart peddler 

Pa—Gentile v. McLaughlin, 164 A. 
71, 107 PaSuper. 489. 

68. Md.—Parks & Hull Appliance 
Corp. V. Reimsnyder, 9 A.2d 648, 
177 Md. 280. 

64 C.J. p 800 note 82. 

69. Mass.—^Mello v. City of Peabody, 
25 N.E.2d 751, 305 Mass. 373. 

Mo.—Jones v. Kansas City, 243 S.W. 
2d 318—^Mott V. Kansas City, App., 
60 S.W.2d 736—Beane v. City of St 
Joseph, 240 S.W. 840, 211 Mo.App. 
200 . 

7a Mich.—Cornell v. Fldler, 160 N. 

W. 840, 19'4 Mich. 609. 

Mo.—^Mehlstaub v. Michael, 287 S.W. 

1079, 221 Mo.App. 807. 

71. Wis.—^McLery v. McLery, 202 N. 

W. 166, 133 Wis. 137. 

7a. Vt—^Tetreault v. Campbell, 61 
A.2d 691, 115 Vt 369. 

73 . Mo.—Mitchell v. Poole, 68 S.W. 
2d 833, 229 Mo.App. 1. 

74. N.J.—^Independent JBitna Sprink- 
• ler Corporation v. Morris, 175'A. 

102, 114 N.J.Law 23. 

76b Mo.—State ex rel. State High¬ 
way Commission v. Blobeck Inv. 
Co., no S.W.2d 860, 283 Mo.App. 
858. 

7a Ark.—W. B. Bynum Cooperage 
Co. V. Coulter, 244 S.W.2d 965, 219 
Ark. 818. 

Ga—Shahan v. American Tel. Sc Tel. 
Co., 86 S.B.2d 6, 72 GaApp. 749— 
Elimbrough v. Rutherford, 28 S.E. 
2d 870, 70 GaApp. 294. 

64 C.J. 'P* 801 note 8a 



88 C.J.S, 


§ 387 TRIAL 

involving particular issues connected with the con¬ 
test of a will,title to land,*^^ cancellation of 
deeds,*^9 and elements^O and amount^i of dam¬ 
ages; and in actions generally where questions are 
involved relating to the weight of evidence.®^ 

b. Mandatory Instructions Summarizing Facts 

Where the court Instructs the Jury on which state 
of facts they must find a verdict for a party, the In¬ 
struction should Include all the facts in controversy ma¬ 
terial to the right of the plaintiff or the defense of the 
defendant. 


The rule under consideration, as discussed supra 
subdivision a of this section, finds frequent applica¬ 
tion in cases where the court in instructing the jury 
assumes to direct a verdict if the jury find the facts 
as summarized in the instruction.^s In such cases, 
it is uniformly held that, where a court instructs 
a jury on which state of facts they must find a 
verdict for a party, the instruction should include 
all the facts in controversy material to the right of 
plaintiff or the defense of defendant.^^ xhe rule. 


77. Cal.—^In re Volen’s Estate, 262 
P.2d 658, 121 Cal.APP.2d 161, 

Ga.—Booth V. Floyd, 108 S.E. 113, 161 
Ga. 782. 

Ind.—Allman v. Malsbury, 65 N.E.2d 
106, 224 Ind. 177—Curnlck v. Tor- 
bert. 194 N.B. 771. 101 Ind.App. 
118. 

Xftb.—In re Gol&t’s Estate, 18 N.W. 
2d 518, 146 Neb. 1. 

78. Ga.—^Fountain v. McCalltim, 21 
S.E,2d 610, 194 Ga. 269—^Bowman 
V. Owens, 65 SJS. 15:6, 133 Ga. 49. 

78. Ga.—Quinton v. Peck, 24 G.E.2d 
36, 195 Ga. 299. 

80. Conn.—Johnson v. Fiske, 6 A.2d 
354. 125 Conn. 445. 

Ky.—^Prestonsbur? Coal Co, v. Wal¬ 
len, 167 S.W. 395, 159 Ky. 369. 

81. Ga.—Central of Georgia Ry. Co. 
V. Dixon, 124 S.E. 367, 32 Ga.App. 
686 . 

Ill,—Smith V. Kroger Grocery & Bak¬ 
ing Co,, 90 N.B.2d 600, 339 IU.App. 
601, 20 A.L,R.2d 1. 

88. Ga.—Southeastern Wholesale 

Furniture Co. v. Atlanta Metallic 
Casket Co., 79 S.B,2d 27, 89 Ga. 
App. 248—Dowdle v. West Lumber 
Co., 54 S.E.2d 682, 79 Ga.App. 668. 
Iowa.-^In re Shields' Will, 224 N.W. 
69, 208 Iowa 607. 

83. Tex.—St Louis, B. & M. Ry. 
Co. V. Droddy, Civ.App., 114 S.W. 
902. 

64 C.J. p 801 note 98. 

84. TJ.S.—Andrews v. Hotel Sher¬ 
man, aC.A.m., 138 F.2d 624. 

Ala.—White v. Williams, 69 Go. 2d 
847—LitUe V. Sugg, 8 So.2d 866, 
243 Ala. 196—Pritchett v. Freeman, 
54 So.2d 814, 36 AIcuApp. 222. 

Ark.—W. B. Bynum Cooperage Co. 
V. Coulter, 244 S.W;2d 965, 219 Ark. 
818. 

CaL—Dodge v. San Diego Elec. Ry. 
Co., 208 P.2d 37, 92 Cal.App.2d 759 
—De Ponce v. System Freight 
Service, 152 P.2d 234, 66 Cal.App. 
2d 295—Stroud v. Hansen, 120 P. 
2d 102, 48 CalA.pp.2d 556. 

Ga.—Empire Mortg. Sc Inv. Corp. v. 
Donaldson, 12 S.E.2d 489, 64 Ga. 
App. 197—Southern Ry. Co. v. Wil¬ 
cox, 2 S.E.2d 225, 59 Ga.App. 786. 
Dl.—Hanson v. Trust Co. of Chicago, 
43 asr.B.2d 931, 880 Ill. 194—Kelly 
V. City Nat Bank & Trust Co., 109 


N.B.2d 206, 348 Ill.App. 419—Kel¬ 
ler V. Flynn, 106 N.B.2d 632, 34'6 
IlLApp. 499—Weinrob v. Helntz, 
104 N.B.2d 534, 346 IlLApp. 30— 
Holland v. Chicago Transit Author¬ 
ity, 84 N.B.2d 861, 387 Ill.App. 100 
—^Palmer v. Mayer, 71 N.B.2d 822, 
330 HI.App. 619—^Bartels v. McGar- 
vey, 63 N.E.2d 617, 327 IlLApp. 206 
—^Plper v. Gperoni, 47 N.E.2d 120, 
817 IlLApp. 540—Schumacher v. 
City of Naperville, 83 N.B.2d 730, 
309 IlLApp. 647—Carroll v. Krause, 
15 N.B.2d 828, 295 IlLApp. 662— 
Adamsen v. Magnelia, 8 N.E.2d 
708, 286 IlLApp. 412—Roedler v. 
Vandalla Bus Lines, 281 IlLApp. 
520. 

Ind.—Dlmmick v. Follis, 111 N.B.2d 
486, 123 Ind.App. 701—^Allen v. 
Grabert 111 N.E.2d 477, 123 Ind. 
App. 649—King’s Ind. Billiard Co. 

V. Winters, 106 N.B.2d 713, 123 
Ind.App. 110—^Redd v. Indianapolis 
Rys., 97 N.H.2d 501, 121 Ind.App. 
472—Chandler v. Kraner, 73 N.E.2d 
490, 117 Ind.App. 638—Gamer v. 
Morgan, 183 N.E. 916, 98 Ind.App. 
461. 

Iowa,—Wiese v. Greenwalt, 10 N.W. 

2d 641, 233 Iowa 896. 

Md,—State, to Use of Creasey v. 
Pennsylvania R. Co., 69 A.2d 190, 
190 Md. 686. 

Mich.—Card v. Nemecek, 60 N.W.2d 
176, 331 Mich. 614. 

Mo.—^Hooper v. Conrad, 260 S.W.2d 
496—Douglas v. Douglas, 256 S.W. 
2d 756—^ECatfield v. Thompson, 252 
S.W,2d 634—Ferdente v. St Louis 
Public Service Co., 2^7 S.W.2d 778 
—^LeGrand v. U-Drlve-It Co., 247 
S.W,2d 706—Spraiikle v. Thomp¬ 
son, 243 S.W.2d 510—Dahlen v. 
Wright 236 G.W.2d 366, 361 Mo. 
524—Pearson v. Kansas City Ice 
Co,, 234 S.W.2d 783, 861 Mo. 363— 
Soott V. Missouri Ins. Co., 238 S. 

W. 2d 660, 361 Mo. 61—Biehle v. 
Frazier, 232 S.W.2d 466, 3?60 Mo. 
1068—^Henderson v. Dolas, 217 S.W. 
2d 664—^Tates v. Manchester, 217 
S.W.2d 641, 358 Mo. 894—Semar v. 
Kelly, 176 S.W.2d 289, 862 Mo. 157 
—Carson v. Evans, 173 S,W.2d 80, 
361 Mo. 876—Swain v. Anders, 163 
S.W.2d 1046, 849 Mo. 968—Lanio v. 
EAnsas City Public Service Co., 1*62 
S.W. 2d 862—Stanioh v. Wostem 
Union Tel. Co., 153 S.W.2d 64, 348 
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Mo. 188—^Long v. Mild, 149 S.W.2d 
863, 347 Mo. 1002—State ex rel. 
Grisham v. Allen, 124 S.W.2d 1080, 
344 Mo. 66, mandate conformed to, 
App., 130 S.W.2d 653—McGrath v. 
Meyers, 107 S.W.2d 792, 341 Mo. 
412—Annin v. Jackson, 100 S.W.2d 
872, 340 Mo. 331—^Kaley v. Huntley, 
63 S.W.2d 21, 333 Mo. 771—Sommer 
V. St Louis Public Service Co., 
App., 262 S.W.2d 835—Ernest B. 
Fadler Co. v. Chicago, R. I. & P. 

R. Co., App., 261 S.W.2d 394— 
Atkins V. Kansas City, App., 255 

S. W. 2d 831—^Toung v. Kansas City 
Public Service Co., App., 266 S.W. 
2d 118—^Fadler v. Chicago, R. L & 
P. R. Co.. App., 261 S.W.2d 886— 
HAH V. St Louis Public Service 
Co., App.» 248 S.W.2d 33—^Blackburn 
V. Gaydou, App., 246 S.W.2d 161— 
Rayburn v. Fricke, App., 243 S.W. 
2d 768—^Devoto v. Gt. Louie Public 
Service Co., App., 238 S.W.2d 66— 
Narens v. St Louis Public Service 
Co.. App., 238 S.W.2d 87—Crltes 

V. Bollinger, App., 238 S.W.2d 26 
—^Brooks V. Bernard, App., 236 S. 

W. 2d 46—^Keyton v. Missouri-Kan- 
sas-Texas R. R., App., 224 S.W.2d 
616—Hicks V. De Luxe Cab Co., 
App., 189 S.W,2d 162—Dugdale 
Packing Co. v. Lowden, App., 1*60 
S.W.2d 832—Hillis v. Rice, App., 
161 S.W;2d 717—Walton v. A. B. C. 
Fireproof Warehouse Co., 124 S.W. 
2d 684, 233 Mo.App. 693—^Robin¬ 
son. V. Missouri-Kansas-Texas R. 
Co., App., 123 S.W.2d 624—Long v. 
F. W. Woolworth Co., 109 S.W.2d 
85, 232 Mo.App. 417—Green v. Kan¬ 
sas City, App., 107 S.W.2d 104— 
Wininger v. Bennett, App., 104 S. 
W.2d 413—^Toennles v. St Louis 
Public Service Co.. App.. 67 S.W.2d 
818-^antley v. Plattner, 67 S.W. 
2d 126, 228 Mo.App. 411—Alexander 
V. Missouri Pac. R. Co., App., 66 
S.W.2d 672—^Alexander v. Hoen- 
Bhell, App., 66 S.W.2d 164. 

Neb.—^Lamberth v. Omaha Sc C. B. 
St Ry. Co., 19 N.W.2d 164, 146 Neb. 
218, vacated on other grounds 21 
N.W.2d -425, 14'6 Neb. 213. 

N.T.—^Izzo V. Jennings, 66 N.Y.G.2d 
815, 271 App.Div. 914. 

Ohio.—Ross V, Strieker, 88 N.B.2d 
80, 86 Ohio App. 56, reversed on 
other grounds 91 N.E.2d 18, 168 
Ohio St 163. 
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however, must be taken in its reasonable sense to 
apply only to the substantive and controlling facts; 
facts essential to the validity of the hypothesis, and 
not to the subsidiary and evidentiary facts; other¬ 
wise it would be difficult to tell where the trial 
judge should stop short of a recapitulation of the 
evidence and. reasonable inferences, which cannot 
be contemplated by the rule.85 If an essential fact 
is omitted, the error caimot be cured by another 
instruction,86 but only my withdrawing the instruc¬ 
tion from the jury;87 since, even where instruc¬ 
tions may supplement each other, each one must 
state the law correctly as far as it goes, and they 
should be in harmony, so that the jury may not be 


misled.88 An instruction which groups all facts 
essential to a finding on a particular theory is not 
erroneous as excluding another group of facts which 
also would have justified a finding in favor of the 
same party,8® and where the case includes con¬ 
flicting groups of facts presented to the jury in 
separate instructions, an instruction based on one of 
the groups of facts is not erroneous for failure to 
state a fact in the other conflicting group.86 

Mandatory instructions not omitting material 
facts. Mandatory instructions which do not omit 
a material fact from the h)pothesis on which re¬ 
covery or defense is based are proper,8i and have 


Or.—Rauw v. Hulingr, 269 P.2d 99, 199 
Or. 48—Riley v. Good, 18 P.2d 222, 
142 Or. 156. 

Va.—Crouse v. Pugh, 49 S.B.2d 421, 
188 Va. 166, 4 A.L.R.2d 1242—H. J. 
Heinz Co. v. W. B. Shafer, Inc., 49 
S.B.2d 298, 188 Va. 820—Powell v. 
Virginian Ry. Co., 46 S.E.2d 429, 
187 Va. 384—Atlantic Co. v. Rob¬ 
erts, 20 S.B.2d 620, 179 Va. •669— 
Outlaw V. Pearce, 11 S.B.2d 600, 176 
Va. 458—^Driver v. Brooks, 10 S.B. 
2d 887, 176 Va. 317—Thomas v. 
Snow, 174 S.B. 837, 162 Va. 664. 
W.Va.—^Pierson v. Liming, 167 S.B. 
131, 113 W.Va. 145—Summers v. 
Automobile Ins. Co. of Hartford, 
Conn., 167 S.B. 98, 113 W.Va. 197. 
64 C.J. p 801 note 94. 

Directing verdict if specified faots 
are proved see supra $ 351. 
Hypothetical statement by court as 
invasion of province of jury see su¬ 
pra S 278. 

2>ireoting or anthozizliLg verdict 
There is no distinction between in¬ 
structions which direct a verdict and 
those that authorize a verdict, with 
respect to necessity of including 
every essential element of plalntilTs 
case.—State ex rel. City of Jefferson 
V. Shain, 124 S.W.2d 1194, 844 Mo. 67. 
'<rormiila instraotioiui” 

a) Litigants proposing a "formula 
instruction" must include the essen¬ 
tial requirements which would make 
a verdict favorable to them proper.— 
Davis V. City and County of San 
Francisco, 114 P.2d 869, 46 CaLApp. 
2d 443. 

(2> This rule has been relaxed 
where the conditions and surrounding 
circumstances indicate that it Should 
not be applied in its original strict¬ 
ness.—^Amldon V. Hebert, 208 •P.2d 
733, 93 CalJ^.2d 255. 

(3) Instruction that injured party 
who is guilty of negligence which 
contributed proximately to‘ accident 
cannot recover and that contribtitoiT 
negligence is a matter of defense 
was not a "formula instruction," con¬ 
ditionally directing a verdict for one 
of the parties, in which it was neces¬ 


sary to mention every requisite legal 
conclusion and factual finding to 
reach such verdict—Solen v. Singer, 
201 P.2d 869, 89 Cal.App.2d 708. 

(4) Formula Instruction defined see 
supra § 266. 

(5) Formula instructions not fa¬ 
vored see supra S 351. 

8& Ill.—Welnrob v.‘ Heintz, 104 N. 

B.2d 634, 346 Ill.App. 30. 

Mo.—^Young V. Kansas City Public 
Service Co., App., 265 S.W.2d 113. 
64 C.J. p 802 note 96. 

86. tr.S.—^Andrews v. Hotel Sher¬ 
man, C.C.A.I1L, 138 P.2d 624. 
Ill.—Keller v. Flynn, 106 !N‘.B.2d 532, 
346 Ill.App. 499—^Palmer v. Mayer, 
71 N.B.2d 822, 330 DLApp. 619— 
Schumacher v. City of Naperville, 
33 N.B.2d 730, 809 IlLApp. 647. 
Ind.—Dimmick v. Follis, 111 N.B.2d 1 
486, 123 Ind.App. 701—^Allen v. 
Grabert, 111 N.B.2d 477, 123 Ind. 
App. *649—King’s Ind. Billiard Co. 

V. Winters, 106 N.B.2d 713, 123 
Ind.App. 110—^Redd v. Indianapolis 
Rys., 97 N.E.2d 601, 121 Ind.App. 
472—Chandler v. Kraner, 78 N.B. 
2d 490, 117 Ind.App. 638. 

Mo.—Semar v. Kelly, 176 S.W.2d 289, 
362 Mo. 167—Mitchell v. Wabash 
Ry. Co., 69 S.W.2d 286, 334 Mo. 
926—^Blackburn v. Gaydou, App., 
246 S.W.2d 161—Walton v. A. B. C. 
Fireproof Warehouse Co., 124 S.W. 
2d 584, 2-38 Mo.App. 693—Green v. 
Elansas City, App., 107 S.W.2d 104. 
Va—Atlantic Co. v. Roberts, 20 S. 

B.2d 620, 179 Va 669. 

64 C.J. p 802 note 96. 

87- Ind.—Chicago, etc,, R. Co. v. Glo¬ 
ver, 67 N.B. 244, 164 Ind. 684—In¬ 
diana Natural Gas, etc., Co. v. Vau- 
ble, ’68 N.B, 196, 31 Ind.App. 3W). 
88. Mo.—Smith v. Williams, 221 S. 

W. 360. 

64 C.J- p 802 note 98. 

89- Tex.—Texas & P. Ry. Co. v. Wi¬ 
ley, Civ.App., 165 S.W. 866, revers¬ 
ed on other grounds. Com.App., 206 
S.W. 888. 

90 . Md.—Surratt v. Wagner, 156 A. 
816, 161 Md. 169. 
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Va—^Enterprise Theatre Corporation 

V. Stutz, 156 S.B. 401, 165 Va 734. 
91. Ala—Shows v. Brunson, 169 So. 

248, 229 Ala *682. 

Ark.—W. B. Bynum Cooperage Co. v. 
Coulter, 244 S.W.2d 965, 219 Ark. 
818. 

ni.—Brignall v. Merkle, 28 N.B.2d 
311, 306 IlLApp. 137. 

Mo.—^Larson v. Atchison, T. & S. F. 
Ry. Co., 261 S.W.2d 111—^Hooper v. 
Conrad, 260 S.W.2d 496—Kilo v. 
Howe, 257 S.W.2d 640—Block v. 
Rackers, 256 S.W.2d 760—Oshins v. 
St Louis Public Service Co., 264 S. 

W. 2d 680—^Romandel v. Kansas 
City Public Service Co., 264 S.W. 
2d 686—^Fortner v. St Louis 3E>ub- 
lic Service Co., 244 S.W.2d 10— 
Merrick v. Brldgeways, Inc., 241 
S.W.2d 1015, 362 Mo. 476, apply¬ 
ing Illinois law—Payne v. Carson, 
224 S.W.2d 60—^Henderson v. Dolas, 
217 S.W.2d 664—Bucks v. Hamill, 
216 S.W.2d 423, 368 Mo. 617— 
Rhineberger v. Thompson, 202 S. 
W.2d 64, 356 Mo. 620—Schlemmer 

V. McGee, 185 S.W.2d 806—Atchi¬ 
son V. Weakley, 169 S.W.2d 914, 
350 Mo. 1092—Wells v. Raber, 166 
S.W.2d 1073, -360 Mo. 686—Lanio v. 
Kansas City Public Service Co., 162 
S.W.2d 862—Bird v. St Louls-San 
Francisco Ry. Co., 78 S.W.2d 889, 
336 Mo. 816—Stanton v. Jones, 59 
S.W.2d 648, 832 Mo. 631—DeVoto v. 
St Louis Public Service Co., App., 
251 S.W.2d 866—Greenwood v. 
Brldgeways, Inc., App., 243 S.W. 
2d 111—Schwlnegruber v. St Lou¬ 
is Public Service Co., App., 241 S. 

W. 2d 782—Vandeventer v. Shields, 
App., 241 S.W.2d 63—Alwood v. 
St Louis Public Service Co., App., 
238 S.W.2d 868—Keyton v. Mis- 
souri-Kansas-Texas R. R, App., 
224 S.W.2d 616—Nelson v. Wabash, 
App., 194 S.W.2d 726—Schaeffer v. 
Northern Assur. Co., App., 177 S. 
W.2d 688—Scheidegger v. Thomp¬ 
son, App., 174 S.W. 2d 2156—^Morris 
V. Freyer, App., 161 S.W.2d 616— 
Calhoon v. Brotherhood’s Relief & 
Compensation Fund, 136 S.W.2d 
1096, 234 Mo.App. 946—Green v. 
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been upheld in aclrons on sales o£ stock,^2 notes,^3 
and insurance policies, including accident,3^ fra¬ 
ternal benefit,®^ and windstorm^® policies; actions 
to recover damages for injuries caused by railroads 
to employees37 or to persons crossing the right of 
way,38 and at railroad crossings to pedestrians^^ 
or occupants of motor vehicles actions for in¬ 
juries caused by street railroads to occupants of 
motor vehicles^ or to pedestrians ;3 actions for in¬ 
juries caused by motor vehicles to pedestrians,^ to 


88 C.J.S. 

Other motor vehicles,^ or to the occupants of other 
motor vehicles;® actions for injuries by employers 
generally to their employees,^ or by municipalities 
to travelers on their highways;® actions for as¬ 
sault;® and actions involving partictdar issues, as, 
for example, fraud.^® 

Mandatory instructions omitting material facts. 
Mandatory instructions which omit a material fact 
from the hypothesis on which recovery or defense is 
based are erroneous,and have been so held in 


Kansas aty. App., 107 S.W.2d 104 
—Zelkle V. St Paul & K. C. S. L. 

R. Co., App., 71 S.W.2d 164—Cant- 
ley V. Plattner, 67 S.W.2d 125, 228 
Mo.App. 411. 

64 C.J. V 802 note 3. 

92. Ho.—Donnell v. Stein, 53 S.W. 
2d 903, 331 Ho. 418. 

93. Ala.—Shows v. Brunson, 159 So. 
248, 229 Ala. '682. 

Ill.—Brlgnall v. Herkle, 28 ]Sr.E.2d 
311, 306 IlLApp. 137, 

Mo.—^Atchison v. Weakley, 169 S.W. 
2d 914, 350 Mo. 1092—Morris v. 
Prcyer, App., 161 S.W.2d 615— 
CanUey v. Plattner, 67 S.W.2d 126, 
228 Ho.App. 411—Hellmann v. 
Hassmann, App., 53 S.W.2d 1069. 

94. Mo.—Griffith v. Continental Cas¬ 
ualty Co., 253 S.W. 1043, 299 Mo. 
426. 

95. Mo.—Asel V, Order of United 
Commercial Travelers of America, 
App., 193 S.W.2d 74, affirmed 197 

S. W.2d 639, 355 Mo. 658. 

96. Mo.—Schaeffer v. Northern As- 
sur. Co., App., 177 S.W.2d 688. 

97. Mo.—^Bird v. St. Louls-San Fran¬ 
cisco Ry, Co., 78 S.W.2d 389, 836 
Mo. 816—Shrank v. Chicago & A. 
Ry. Co., 140 S.W, 319, 169 Mo.App. 
299. 

98. Mo.—Nelson v. Wabash R. Co., 
App., 194 S.W.2d 726. 

99b Va.—Southern Ry. Co. v. Abee’s 
Adm'r, 98 S.B. 31, 124 Va. 379. 

1. Mo.—^Merrick v. Bridgeways, Inc., 
241 S.W.2d 1016, 362 Mo. 476, ap¬ 
plying Illinois law—Rhineberger v. 
Thompson, 202 S.W.2d 64, 356 Mo. 
620—Connole v. East St. Louis & 
S. Ry. Co., 102 S.W.2d 681, 340 Mo. 
690—Scheidegger v. Thompson, 
App., 174 S.W.2d 216—Amos v. 
Terminal R. Ass'n of St Louis, 
App., 142 S.W.2d 787—Robison v. 

. Chicago Great Western R. Co., 
App., U S.W.2d 180. 

2. Md.—Kaufman Beef Co. v. Unit¬ 
ed Rys. & Electric Co. of Balti¬ 
more, 109 A. 191, 135 Md. 524, 9 
A.L.R. 476. 

Mo.—Lianio v. Kansas City Public 
Service Co., 162 S.W.2d 862—^Henin- 
ger V. Roth, App., 260 S.W.2d 865— 
Millhouser v. Kansas City Public 
Service Co., App., 71 S.W.2d 160. | 


3. Mo.—^Romandel v. Kansas City 
Public Service Co., 264 S.W.2d 686 
—^Fortner v. St Louis Public Serv¬ 
ice Co., 244 S.W.2d 10. 

4 . Mo.—^Hooper v. Conrad, 260 S.W. 
2d 496—Wells v. Raber, 166 S.W.2d 
1073, 360 Mo. 686—DeVoto v. St 
Louis Public Service Co., App.. 261 

S.W.2d 355—^Burgess v. Garvin, 272 
S.W. 108, 219 Mo.App. 162. 

Va.—Crawford v. Hite, 10 S.B.2d 6'61, 
176 Va. 69. 

6. Mo.—Johnston v. Owings, App., 
25i S.W.2d 993. 

64 C.J. p 802 note 11. 

6. Mo.—Kilo V. Howe, 267 S.W.2d 
640—Block V. Rackers, 266 S.W.2d 
760—Oshins v. St Louis Public 
Service Co., 264 S.W.2d 630—Green¬ 
wood V. Bridgeways, Inc., App., 243 
S.W.2d 111—Alwood v. St. Louis 
Public Service Co., App., 238 S.W.2d 
868—^Wheeler v. Breeding, App., 109 
S.W,2d 1287—Nichols v. Schleus- 
ner, 69 S.W.2d 708, 227 Mo.App. 

. 1106—Stanton v. Jones, 59 S.W.2d 
648, 332 Mo. 631. 

Guests 

Ill.—Weinrob v. Helntz, 104 N.E.2d 
634, 346 IlLApp. 30. 

Mo.—^Heninger v. Roth, App., 260 S. 
W.2d 866. 

7. Mo.—^Fisher v. Laclede Ga.a Light 
Co., 31 S.W.2d 770. 

64 C.J. p 802 note 12. 

3. Mo.—^Bricker v. City of Troy, 287 
S.W. 841, 315 Mo. 863—Beane v. 
City of St Joseph, 256 S.W. 1093, 
215 Mo.App. 554. 

9- Mo.—Noland v. Morris & Co., 248 
S.W. 627, 212 Mo.App. 1. 

Wis.—Gersteln v. C. F. Adams Co., 
173 N.W. 209, 169 Wis. 604. 

10, Cat—^Mattocks v. Class A Mo¬ 
tor Co., 267 P. 786, 92 Cal.App. 127. 

11- U.S.—^Andrews v. Hotel Sher¬ 
man, C.C.A.I11., 138 P.2d 624. 

AJa.—^Pure Oil Co. v. Cooper, 26 So.2d 
249, 248 Ala. 58. 

Ark.—^Blankenship v, Cox, 162 S.W.2d 
918, 204 Ark. 427. 

Cal.—Crooks v. Glens palls Indem. 
Co., App., 268 P.2d 208—Stroud v. 
Hansen, 120 P.2d 102, 48 Cal.App.2d 
666—Reuter v. Hill, 28 P.2d 390, 
186 Cal.App. 67. 

Ga.—Hall v. Garmon, 63 S.E.2d 267, 
‘83 Ga.App. 269. 
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Ill.—Hanson v. Trust Co. of Chica¬ 
go. 43 N.E.2d 931, 380 HI. 194— 
Both V. Collins, 90 N.E.2d 286, 339 
IlLApp. 437—Holland v. Chicago 
Transit Authority, 84 N.E.2d 861, 
337 IlLApp. 100—Palmer v. Mayer, 
71 N.B.2d 822, 830 IlLApp. 619— 
Bartels v. McGarvey, 63 N.E;2d 617, 
327 IlLApp. 206—Piper v. Speroni, 
47 N.B.2d 120, 317 IlLApp. 640— 
Schumacher v. City of NapervUle, 
88 N.E.2d 730, 309 IllA.pp. 647. 

Ind.—Allen v. Grabert App., Ill N. 
B.2d 477, 128 Ind.App. 649—Redd v. 
Indianapolis Rys., 97 N.E.2d 601, 
121 Ind.App. 472. 

Ky.—Prudential Ins. Co. of America 
V. Bond, 77 S.W.2d 373, 267 Ky. 
45. 

Md.—State, to Use of Creasey v. 
Pennsylvania R. Co., 59 A2d 190, 
190 Md. 586. 

Mich.—Card v. Nemecek, 50 N.W.2d 
176, 331 Mich. 614. 

Mo.—^Douglas V. Douglas, 255 S.W. 
2d 756—^Hatfield v. Thompson, 252 
S.W.2d 534—Ferdente v. St Louis 
Public Service Co., 247 S.W.2d 773 
—Sprankle v. Thompson, 243 S.W. 
2d 610—Dahlen v. Wright, 235 S.W. 
2d 366, 361 Mo. 524—j-Pearson v. 
Kansas City Ice Co., 234 S.W.2d 
783, 361 Mo. 363—Scott v. Missouri 
Ins. Co., 288 S.W.2d 660, 861 Mo. 
61—^Biehle v. Frazier, 232 S.W.2d 
466, 360 Mo. 1068—^Tates v. Man¬ 
chester, 217 S.W.2d 641, 858 Mo. 

' 894—Semar v. Kelly, 176 S.W.2d 
289, 352 Mo. 157—Carson v. Evans, 
173 S.W.2d SO, 861 Mo. 376—Swadn 
V. Anders, 163 S.W.2d 1045, 349 
Mo. 963—Taylor v. Farmers Bank 
of Charlton County, 161 S.W.2d 
243, 849 Mo. 407—Long v. Mild. 149 
S.W.2d 868, 347 Mo. 1002—Trower 
V. Missouri-Kansas-Texas R. Co., 
149 S.W.2d 792. 347 Mo. 900— 
Thompson v. St Joseph Ry., Light, 
Heat & Power Co., 131 S.W.2d 674, 
346 Mo. 81—Smith v. Wallace, 119 
S.W.2d 813, 343 Mo. 1—Smithers v. 
Barker, 111 S.W.2d 47. 841 Mo. 1017 
—^McGrath v. Meyers, 107 S.W.2d 
792, 341 Mo. 412—Annin v. Jack- 
son, 100 S.W.2d 872, 340 Mo. 331— 
Harting v. East St. Louis Ry. Co., 
84 S.W.2d 914—Jenkins v. Wabash 
Ry. Co., 78 S.W.2d 1002, 835 Mo. 
748;—State ex reL and to Use of 
Hurley v. Becker, 66 S.W.2d 624, 
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damages for injuries caused by railroads to pas¬ 
sengers,employees,^® persons on the right of 
way,and at railroad crossings to pedestrians^^ 
and motorists actions for injuries caused by 
street railroad cars to passengers,occupants of 
motor vehicles,and pedestrians actions for in¬ 
juries caused by motor vehicles to occupants of 
other motor vehicles actions for injuries caused 


334 Mo. 637—McCollum v. Winn- 
wood Amusement Co., 69 S.W.2d 
693, 832 Mo. 779—^McDonald v. 
Kansas City Gas Co., 59 S.W.2d 37. 
332 Mo. 866—Krnest B. Fadler Co. 
V. Chicago, R. L & P. R. Co., App., 
261 S.W.2d 394—^Fadler v. Chicago, 

R. I. & P. R. Co., App., 251 S.W.2d 
836—Blackburn v. Gaydou, App., 
246 S.W.2d 161—^Rayburn v. Frlcke, 
App., 243 S.W.2d 768—Greenwood 

V. Bridgeways, Inc., App., 243 S. 

W. 2d 111—^Voyles v. Columbia Ter¬ 
minals Co., App., 239 S.W.2d 659— 
Devoto V. St. Louis Public Service 
Co., App., 288 S.W.2d 66—CWtes v. 
Bollinger, App., 238 S.W.2d 26— 
Brooks V. Bernard. App., 236 S.W. | 
2d 46—^Keyton v. Missouri-Kansas- 
Texas R. R., App., 224 S.W.2d 616— 
BUcks V. Be Luxe Cab Co., App., 
189 S.W.2d 162—Hillis v. Rice. 
App., 161 S.W.2d 717—BLayes v. 
Equitable Life Assur. Soc. of XJ. 

S. . 160 S.W.2d 1113, 236 Mo.App. 
1261—Taylor v. Farmers Bank of 
Charlton County, App., 186 S.W.2d 
1108, affirmed 161 S.W.2d 243, 349 
Mo. 407—^Bouligny v. Metropolitan 
Life Ins. Co., App., 138 S.W.2d 1094 
—^Walton V. A, B. C. Fireproof 
Warehouse Co., 124 S.W.2d 684, 233 
Mo.App. 693—^McLarney v. Cary, 
App., 98 S.W.2d 144—Wieselman v. 
Mercantile-Commerce Bank & Trust 
Co., App., 88 S.W.2d 212—McCul¬ 
lough v. St. Louis Public Service 
Co., App., 86 S.W.2d 334—Toennies 
V. St. Louis Public Service Co., 
App., 67 S.W.2d 818—Alexander v. 
Missouri Pac. R. Co., App., 66 S.W. 
2d 672—Sutton v. Kansas City Star 
Co., App., 64 S.W.2d 454. 

Neb.—^Lamberth v. Omaha & C. B. 
St Ry. Co., 19 N.W.2d 164, 146 
Neb. 218, vacated on other grounds 
21 N.W.2d 426, 146 Neb. 213. 

N.BL—^Lynch v. L. B. Sprague, Inc., 
66 A.2d 697, 96 N.H. 486. 

N.Y.—^Izzo y. Jennings, 66 N.Y.S.2d 
815, 271 App.Div. 914—^La Grande v. 
Abbott 42 N.Y.S.2d 636, 266 App. 
Dlv. 607. 

Ohio.—Friedrich v. Nolan, 78 N.B.2d 
69, 81 Ohio App. 288. 

Va—Crouse v. Pugh, 49 S.B.2d 421, 
188 Va 166, 4 A.L.R.2d 1242—H. J. 
BCeinz Co. v. W. B. Shafer, Inc., 49 
S.B.2d 298, 188 Va 320—Atlantic 
Co. V. Roberts, 20 S.B.2d 620, 179 
Va 669—Outlaw v. Pearce, 11 S.E. 
2d 600, 176 Va 468—3>river v. 
Brooks, 10 S.E.2d 887, 176 Va 317. 
64 C.J. p 802 note 16. 


Ill.—^Palmer v. Mayer, 71 N.E.2d 
822, 330 IlLApp. 619. 

64 C.J. p 802 note 17. 

13. Va—H. J. Heinz Co. v. W. B. 
Shafer, Inc., 49 S.E.2d 298, 188 Va 
320. 

64 C.J. p 803 note 18. 

14. Ala—^Moore v. Whitmire, 66 So. 
601, 189 Ala. 616. 

Mo.—^Barnett v. Smith, App., 230 S.W. 
681. 

15. Mo.—Pullam v. Vaughn, App., 
218 S.W. 889. 

16. Ala—^Mizell v. Farmers* Bank 
of Clio, 61 So. 272, 180 Ala 668 . 

64 C.J. p 803 note 21. 

17. Mo.—Scott V. Missouri Ins. Co., 
233 S.W.2d 660, 361 Mo. 61—Hayes 
V. Equitable Life Assur. Soc. of XT. | 
S., 160 S.W.2d’lll3, 236 Mo.App. 
1261. 

64 C.J. p 803 note 22 . 

18. N.C.—^Brooks v. Washington Nat. 
Ins. Co., 189 S.E. 787, 211 N.C. 274. 

19. Mo.—^Royle Mining Co. v. Fidel¬ 
ity & Casualty Co. of New York, 
142 S.W. 438, 161 Mo.App. 186. 

2a Ky.—dBltna Ins. Co. v. Weekley, 
24 S.W.2d 292, 232 Ky. 648. 

Mo.—Avery v. Mechanics* Ins. Co. of 
Philadelphia App., 296 S.W. 609. 

Ill.—Dodson V. Marks, 90 N.B. 
176, 242 Ill. 699—Watson v. Wilber 
Mercantile Agency, 183 IlLApp. 231. 

22. Ohio.—^Friedrich v. Nolan, 78 N. 
B.2d 69, 81 Ohio App. 288. 

64 C.J. p 803 note 26. 

23. Mo.—Stimson v. Brinkman, App., 
190 S.W. 646. 

24. Mo.—Lauf V. Wiegersen, App., 
296 S.W. 496. 

64 C.J. p 803 note 28. 

25. Mo,—^Ernest E. Fadler Co. v. 
Chicago, R L & P. R. Co., App., 
261 S.W.2d 394—Fadler v. Chicago, 
B. I. & P. R. Co.,. App., 261 S.W.2d 
835-_Walton v. A B. C. Fireproof 
Warehouse Co., 124 S.W.2d 684, 233 
Mo.App. 693. 

64 C.J. p 803 note 29. 

2a Ark.—Southwestern Telegraph & 
Telephone Co. v. Bruce, 117 S.W. 
664, 89 Ark. 681. 

27. Mo.—^Miller v. Missouri & Kan¬ 
sas Telephone Co., 126 S.W. 187, 
141 MO.APP. 462. 

2 a Mo.—Trippennsee v. Schmidt 
App., 62 S.W.2d 197. 
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29. Miss.—^Reed v. Yazoo, etc., R. 
Co., 47 So. 670, 94 Miss. 639. 

64 C.J. p 803 note 33. 

30. Mo.—Eta.tfield v. Thompson, 262' 
S.W.2d 634—Sprankle v. Thompson, 
243 S.W.2d 610—Jenkins v. Wabash 
Ry. Co., 73 S.W.2d 1002 , 336 Mo 
748. 

64 C.J. p 803 note 34. 

31. Mo.—Alexander v. Missouri Pac. 
R. Co., App., 66 S.W.2d 672. 

32. Ala—St Louis & S. F. Ry. Co. v. 
Dennis, 103 So. 894, 212 Ala 690. 

Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. James, 120 S.W. 269, 66 
Tex.CivApp. 688 . 

33. Md.—State, to Use of Creasey v. 
Pennsylvania R. Co., 69 A2d 190, 
190 Md. 686 . 

Mo.—^Blackwell v. Union Pac. R. Co., 
52 S.W.2d 814, 331 Mo. 34. 

34. HI.—Holland v. Chicago Transit 
Authority, 84 N.E2d 861, 337 Ill. 
App. 100. 

Ind.—^Neeley v. liOulsville & S. I. 
Traction Co., 102 N.B. 466, 63 Ind. 
App. 659. 

Mo.—Toennies y. St Louis Public 
Service Co., App., 67 S.W.2d 818. 

3a Mo.—^Harting y. East St. Louis 
Ry. Co., 84 S.W.2d 914. 

64 C.J. p 803 note 38. 

sa Ill.—Carlin v. Chicago Rys. Co., 
206 IlLApp. 303. 

Ind.—Doolittle v. Union Traction Co.. 
138 N.E. 694, 81 Ind.App. 184. 

37. Ill.—^Hanson y. Trust Co. of Chi¬ 
cago, 43 N.E.2d 931, 380 Ill. 194— 
Both v. Collins, 90 N.E.2d 286, 339 
IlLApp. 437—^Plper v. Speroni, 47 
N.E.2d 120, 317 IlLApp. 540. 

Ind.—^Allen v. Grabert HI N.E.2d 
477, 123 IndApp. 649. 

Mich.—Card v. Nemecek, 60 N.W.2d 
176, 831 Mich. 614. 

Mo.—Dahlen y. Wright 236 S.W.2d 
366, 361 Mo. 624—Semar v. Kelly, 
176 S.W.2d 289, 362 Mo. 167—Car- 
son y. Evans, 173 SW.2d 30, 861 Mo^ 
376—Swain v. Anders, 163 S.W.'2d 
1046, 349 Mo. 963—^McGrath v. Mey¬ 
ers, 107 S.W.2d 792, 841 Mo. 412— 
Rayburn v. Fricke, App., 243 S.W.2d 
768—Greenwood v. Bridgeways,. 
Inc., App., 248 S.W.2d 111—Crltes 
v. Bollinger, App., 238 S.W.2d 26— 
Hillis V. Rice, App., 161 S.W.2d- 
717. 

N.Y.— Izzo y. Jennings, 66 N.Y.S.2d 
816, 271 App.Div. 914. 

64 C.J. p 803 note 40. 


actions on contracts generally,12 sales of goods^^ 
or lands,1^ leases,i® notes,i® and insurance policies, 
including life,!*^ disability,!® liability,!® and fire®® 
insurance policies; actions for compensation by at¬ 
torneys,®! brokers,®® salesmen,®® and employees gen¬ 
erally;®^ actions by or against carriers of goods,®® 
and telegraph®® and telephone®*^ companies; actions 
to enforce a mechanic’s lien;®® actions to recover 

12 . 
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by motor vehicles to guests,®^ motorcyclists,^^ 
bicyclists,^® and pedestrians actions for injuries 
by employers generally to their employees,^2 hy 
municipalities to travdiers on their highways ac¬ 
tions for assault,malpractice,false imprison¬ 
ment,*® malicious prosecution,*7 ejectment,*® dam¬ 
ages to land*® or other property;®® and actions in¬ 
volving particular issues relating to the contesting 
of wills,title to goods®2 or land,®® powers and lia¬ 
bilities of partners,®* fraud,®® and damages.®® 


Requests for mandatory instructions omitting ma¬ 
terial facts. Requests for mandatory instructions 
which omit a material fact from the hjrpothesis on 
which recovery or defense is based are properly 
refused,®*^ and it has been so held in actions on con¬ 
tracts generally,®® sales of goods®® or lands,®® 
leases,®^ notes,®® and life,®® accident,®* mutual ben¬ 
efit,®® and fire®® insurance policies; actions for com¬ 


as. Mo.—Biehle v. Fraaier, 232 S.W. 
2d 465. 860 Mo. 1068—Yates v. 
Manchester, 217 S.W.2d 541, 358 
Mo. 894—Annin v. Jackson. 100 S. 
W.2d 872, 340 Mo. 831—Hillis v. 
Rice, App., 151 S.W.2d 717. 

N.T.—Lrti Grande v. Abbott, 42 N.Y. 

S.2d 535, 266 App.Div. 607. 

64 O.J. p 803 note 41. 

39. Ala.—Ward v. Meadows, 88 So. 
427, 205 Ala. 432. 

4a Mo.—Pearson v. Bjansas City Ice 
Co., 284 S.W.2d 783, 361 Mo. 368. 

41. m.—^Bartels v. McGarvey, 68 M. 
B.2d 617, 327 BLApp. 206. 

Mo.—Ferdente v. St. Louis Public 
Service Co.. 247 S.W.2d 773—Voyles 
V. Columbia Terminals Co., App., 
239 S.W.2d 559—^Devoto v. St Loiils 
PubUc Service Co., App., 238 S.W.2d 
66—Hicks V. De Luxe Cab Co„ APP» 
189 S.W.2d 162—^McCullougrh v. St 
Louis PubUc Service Co,, App., 86 
S.W.2d 384. 

Va.—Crouse v. Pugh, 49 S.B.2d 421, 
188 VCL 156, 4 AL.R.2d 1242. 

64 C. J. p 808 note 43. 

42. Ark.—^Blankenship v. Cox, 162 
S.W.2d 918, 204 Ark. 427. 

Mo.—^Hatfield V. Thompson, 252 S.W. 
2d 634—Phares v. Century Elec, 
Co., Ill S.W.2d 11, 841 Mo. 990. 

64 C.J. p 808 note 44. 

43. IlL—Schumacher v. City of Nap¬ 
erville, 33 NJB3.2d 730, 809 IlLApp. 
647. 

64 C.J. p 803 note 46. 

44. Ind.—^Princeton Coal Co. v. 
* Dowdle, 142 N.E. 419, 194 Ind. 262. 

45. Mass.—^Tully v. Mandell, 168 N. 
R 928, 269 Mass. 307. 

64 C.J. D 803 note 47. 

46. IT.S.—Andrews v. Hotel Sher¬ 
man, C.aAIU., 138 F.2d 524. 

IT.S.—Andrews v. Hotel Sher¬ 
man, supra. 

Mo.—Webb v. Byrd, 219 S.W. 688, 203 
. MoA.pp. 589. 

48. Va.—Hurley v. Shortrldge, 86 S. 
E. 858, 118 Va. 136. 

49. Ala.—^Meighan v. Birmingham 
Terminal Co., 51 So. 776, 166 Ala. 

: 691.' 

Mo.—^Blackburn v, Gaydou, App., 245 
S.W.2d 161. 


sa Mo.—Jennemann v. Hertel, APP., 
264 S.W.2d 911. 

64 C.J. p 803 note 51. 

51. Ill.—^Dowdey v. Palmer, 122 N. 
E. 102, 287 Ill. 42. 

68. Mo.—Gregmoore Orchard Co. v. 
Gllmour, 140 S.W. 763, 159 Mo. 
App. 204. 

53. lU.—Drda v. Drda, 181 N.E. 599, 
298 Ill. 278. 

64. Ark.— W. A. Smith & Bro. v. 
Spinnenweber & Peters, 170 S.W. 
84, 114 Ark. 384. 

55. Okl.—^Rutherford v. Holbert 142 
P. 1099, 42 Okl. 735, L.R.A1915B 
221 

S.D.—Roper v. Noel, 143 N.W. 130, 
32 S.D. 405. 

56. Mo.—^Ernest E. Fadler Co. v. 
Chicago, R. I. & P. R. Co., App., 
261 S.W.2d 394—Fadler v. Chicago, 
R. I. & P. R. Co., App., 251 S.W.2d 
835—^Marlow v. American Car & 
Foundry Co., App., 282 S.W. 622. 

67. U.S.—Schwartz v. Myrden, C.C. 

AMass., 160 F.2d 678. 

Ala-—White v. Williams, 69 So. 2d 
847, 260 Ala. 182—Little v. Sugg, 8 
So.2d 866, 243 Ala. 196—Willing¬ 
ham v. Wesley Hardware Co., 149 

So. 703, 227 Ala. 280—^Bankers' 
Mortg. Bond Co. v. Rosenthal, 145 
So. 456, 226 Ala. 135—Pritchett v. 
Freeman, 54 So.2d 314, 86 AlaApp. 
222 . 

Cal.—^De Ponce v. System Freight 
Service, 152 P.2d 284, 66 Cal.App.2d 
295. 

Ga.—^Western & Atlantic R. Co. v. 
Wright 54 S.E.2d 655, 79 GaApp. 
733—Southern Ry. Co. v. Wilcox, 
2 S.E.2d 225, 59 Ga.App. 785— 
Southern Grocery Stores v. Cain, 
187 S.E. 250. 54 Ga.App. 48. 

IlL—Metropolitan Trust Co. v. Bow- 
I man Dairy Co., 15 N.E.2d 838, 369 
ni. 232—W. C. Norris Mfg. v. Bal- 
timore & O. R. Co., 77 N.E.2d 434, 
333 IlLApp. 247. 

Iowa.—Wiese v. Greenwalt, 10 N.W. 

2d 641, 238 Iowa 896. 

Mass.—Cushing v. JoUes, 197 N.E. 
466, 292 Mass. 72. 

Mo.—Donnell v. England, 137 S.W.2d 
471, 346 Mo. 726—^Herring v. Frank¬ 
lin, 98 S.W.2d 619, 339 Mo. 671— 
Scott V. Missouri Pao. R. Co., 62 
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S.W.2d 834, 833 Mo. 374—Reed v. 
Terminal R Ass'n of St. Louis, 62 
S.W.2d 747—Spencer v. Kansas City 
Public Service Co., App., 250 S.W. 
2d 187—^Narens v. St. Louis Public 
Service Co., App., 288 S.W.2d 37 
—Adams V. Thompson, App., 178 
S.W.2d 779—Sudduth v. Kansas 
City Gas Co., 123 S.W.2d 689, 234 
Mo.App. 627, certiorari quashed 
State ex rel. Kansas City Gas Co. 
V. Shain, 132 S.W.2d 1015, 345 Mo. 
233—Young v. Sinclair Refining Co., 
App., 92 S.W.2d 996—Vandenberg 

V. Snider, App., 83 S.W.2d 201— 
Guthrie v. Albert Wenzlick Real 
Estate Co., App., 54 S.W.2d 801. 

Or.—Rauw v. Huling, 269 P.2d 99, 
199 Or. 48—Riley v. Good, 18 P.2d 
222, 142 Or. 165. 

Pa.—^Babayan v. Reed, 101 A. 839, 257 
Pa. 206. 

Va.—Chick Transit Corp. v. Bdenton, 
196S.B. 648, 170 Va. 861. 

64 C.J. p 803 note 58. 

B8. Mo.—Kennedy v. Bowling, 4 S. 

W. 2d 488, 319 Mo. 401. 

64 C.J. p 804 note 59. 

B9. Va.—James River Lumber Co. v. 
Smith Bros., 116 S.E. 241, 135 Va. 
406. 

64 C.J. p 804 note 60. 
ea D.C.—District Nat. Bank v. 
Malatlco, 60 F.2d 1078, 61 App.D.C. 
242. 

Mass.—HaskeU v. Starbird, 142 N.B. 
695, 152 Mass. 117. 

61. Mo.—Collins v. Tootle Estate, 
187 S.W. 278, 166 MoJLpp. 221. 

Or.—Warren v. Smith, 180 P. 97, 92 
Or. 127. 

62. Mo.—Donnell v. England, 137 S. 
W.2d 471, 345 Mo. 726—^Feigenbaum 
V. Bockrath, App., 191 S.W.2d 999. 

64 C.J. p 804 note 68. 

63. Ala.—National Life & Accident 
Ins. Co. V. Edwards, 141 So. 668, 
224 Ala. 698. 

64 C.J. p 804 note 64. 

64. Tex.—Continental C^ualty Co. 
V. Deeg, 125 S.W. 353, 59 Tex.Civ. 
App. 85. 

65. Ala.—Sovereign Camp, W. O. W., 
V. Rowe, 143 So. 171, 225 Ala. 83£ 
—Woodmen of the World v. Wright 
60 So. 1006, 7 Ala.App. 265. 

66. Ala.—Hartford Fire Ins. Co. v 
Ingram, 112 So. 424, 216 Ala. IIL 
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peiisation by attorneys,physicians,agents,®^ and 
employees generally actions by or against com¬ 
mon carriers of goods'll or passengers,^^ and electric 
power*^^ and gas'^^ companies; actions to enforce 
mechanics’ liens actions to recover damages for 
injuries caused by railroads to passengers,*^® em¬ 
ployees,'^'^ trespassers,'^® and at railroad crossings to 
motor vehicles'^® and occupants thereof,®® and pe¬ 
destrians;®^ actions for injuries caused by street 
railroad cars to passengers,®® occupants of motor 
vehicles,®® and pedestrians ;®4 actions for injuries 
caused by motor vehicles to other motor vehicles®® 
or occupants thereof,®® and pedestrians;®*^ actions 
for injuries by employers generally to their em¬ 
ployees,®® or by mimicipalities to travelers on their 
streets;®® actions for assault and battery,®® mali¬ 
cious prosecution,®! malpractice,®® rent,®® eject¬ 


ment,®^ damages to land®® or other property;®® ac¬ 
tions involving particular issues relating to title 
to land,®*^ wills,®® fraud,®® release,! and damages;® 
and in actions generally where questions are in¬ 
volved relating to the weight of evidence.® 

§ 388. Ignoring or Excluding Issues, The¬ 
ories, or Defenses 

a. In general 

b. Limitations of rule 

a. In General 

(1) General rules 

(2) Instructions held erroneous 

(3) Instructions held not erroneous 

(4) Requests held properly refused 


67. Ala.—Cooke v. Xmbry» 123 So. 
27, 219 Ala. 623—^Denson v. Stan¬ 
ley, 84 So. 770, 17 Ala.App. 198. 
certiorari granted on other grounds 
84 So. 778, 203 Ala. 408. 

68. Ill.—Cowan v. Bouffleur, 192 Ill. 
App. 21. 

69. Mich.—^Muir v. Kalamazoo Cor¬ 
set Co., 119 N.W. 689, 156 Mich. 
441. 

70. Ala.—Williams v. Lay, 63 So. 
792, 9 Ala.App. 373. 

Mo.—^Barr & Martin v. Johnson, 165 
S.W. 459, 170 MoA-pp. 394. 

71. Ala.—Tennessee River Nav. Co. 

V. Walls, 92 So. 202, 18 Ala.App. 
306. 

64 C.J. p 804 note 72. 

72. Minn.—Brendenberg v, Bouity 
Co-op. Bxch., 199 N.W. 670, 160 
Minn. 162. 

Mo.—Stofer v. Harvey, APP., 204 S. 

W. 687. 

73. Ala.—^Montgomery Light & Wa¬ 
ter Power Co. v. Thombs, 87 So. 
206, 204 Al€L. 678. 

Md.—Annapolis & Chesapeake Bay 
Power Co. v. State, 136 A. 616, 162 
Md. 241. 

74. Mo.—Sudduth V. Kansas City 
Gas Co., 123 S.W.2d 689, 284 Mo. 
App. 627, certiorari uuashed State 
ex rel. Kansas City Gas Co. v. 
Shain, 132 S.W.2d 1016, 345 Mo. 
238. 

75. N.J.—^B. M. Waldron & Co. v. 
Gilmore, 96 A. 129, 87 N.J.Law 
723. 

76. Cal.—^Roberts v. Sierra Ry. Co. 
of California. Ill P. 619, 627, 14 
Cal. App. 180. 

Minn. —Campbell v. Duluth & N. B. 
Ry. Co.. 127 N.W. 418, 111 Minn. 
410. 

77. Ga.—Western & Atlantic R. Co. 
V. Wright, 54 S.B.2d 665, 79 Ga. 
App. 783. 


Mo.—^Reed v. Terminal R. Ass'n of 
St. Louis. 62 S.W.2d 747. 

64 C.J. p 804 note 77. 

78- Ala.—Southern Ry. Co. v. Gantt, 
98 So. 192, 210 Ala. 383—Southern 
Ry. Co. V. Smith, 55 So. 913, 173 
Ala. 697. 

79- Ill.—W. C. Norris Mfg. v. Bal¬ 
timore & O. R. Co., 77 N.B.2d 434, 
333 IllApp. 247. 

80. Ga.—Southern Ry. Co. v. Wil¬ 
cox, 2 S,R2d 225, 69 Ga.App. 786. 

Mo.—^Herring v. Franklin, 98 S.W.2d 
619, 889 Mo. 571—Scott v. Missouri 
Pac. R. Co., 62 S.W.2d 834, 333 Mo. 
374—^Adams v. Thompson, App., 178 
S.W.2d 779. 

64 C.J. p 804 note 79. 

81. Md.—Baltimore & O. R. Co. v. 
Harris, 88 A. 282, 121 Md. 264. 

Tex.—St Louis Southwestern Ry. Co. 
of Texas v. Cambron, 131 S.W. 1130, 
62 Tex.Civ.App. 465. 

82. Ala.—Alabama City, G. & A. Ry. 
Co. V. Ventress, 54 So. 662, 171 Ala. 
286. 

64 C.J. p 804 note 81. 

83 . Mo.—Narens v. St. Louis Public 
Service Co., App., 238 S.W.2d 87. 

64 C.J. p 804 note 82. 

84. Mo.—Williams v. Fleming, 284 
S.W. 794, 46 A.L.R. 1220—Spencer 
V. Elansas City Public Service Co., 
App., 260 S.W.2d 187. 

85 . Mo.—^LUes v. Associated Trans¬ 
ports, 220 S.W.2d 36, 359 Mo. 87. 

86. Mass.—^Maidman v. Rose, 149 N. 
B. 630, 263 Mass. 594. 

Iilo. — ^Liies V. Associated Transports, 
220 S.W.2d 86, 859 Mo. 87—Vanden- 
berg V. Snider, App., 83 S.W.2d 201. 

Or.—^Rauw v. Huling, 259 P.2d 99, 
199 Or. 48. 

Va.—Driver v. Brooks, 10 S.B.2d 887, 
176 Va. 817. 

87- Or.—^Riley v. Good, 18 P.2d 222, 
142 Or. 165. 

64 C.J. p 804 note 85. 
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88. Mo.—Guthrie v. Gillespie, 6 S.W. 
2d 886, 319 Mo. 1137. 

64 C.J. p 805 note 86. 

89. Mo.—^Roberts v. City of Pied¬ 
mont 148 S.W. 119, 166 Mo.App. 

1 . 

64 C.J. p 806 note 87. 

90. Ala.—Pritchett v. Freeman, 64 
So.2d 314, 36 Ala.App. 222. 

64 C.J. p 805 note 88. 

91. Md.—^Mertens v. Mueller, 89 A. 
613, 122 Md. 813. 

64 C.J. p 805 note 89. 

92. Mo.—Gates v. Dr. Nichols* San¬ 
atorium, 56 S.W.2d 424, 331 Mo. 764. 

93. Iowa.—Wiese v. Greenwalt 10 N. 
W.2d 641, 233 Iowa 896. 

94. Ala.—White v. Williams, 69 So. 
2d 847, 260 Ala. 182. 

64 C. J. p 805 note 90. 

95. Mo.—Woolston v. Blythe, 251 S. 
W. 146, 214 Mo.App. 6. 

64 C.J. p 805 note 91. 

96. Ala.—Alabama Great Southern 
R. Co. V. Loveman Compress Co., 
72 So. 311, 196 Ala. 683. 

64 C.J. p 806 note 92. 

97. S.C.—Napier v. Matheson, 68 S. 
B. 673, 86 S.C. 428. 

98. Ala.—Little v. Sugg, 8 So.2d 866, 
243 Ala. 196. 

99. Tex.—^Kaker v. Giles, Clv.App., 
269 S.W. 161. 

1. Ado.—Ott V. Stone, .29 S.W.2d 726, 
226 Mo.App. 132. 

Va.—^Ferries Co. v. Brown, 92 SB. 
813, 121 Va- 13. 

2. Tex.—^Pecos & N. T. Ry. Co. v. 
Coffman, 121 S.W. 218, 66 Tex.Civ. 
App. 472. 

3. Ala.—Willingham v. Wesley 

Hardware Co., 149 So. 703, 227 Ala. 
280—Killian. V, Taylor, 104 So. 446, 
20 Ala.App. 614. 
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(1) General Rules 

As a general rule Instructions which ignore or tend 
to exclude issues, theories, or defenses from the consid* 
eratlon of the Jury are erroneous where there is any 
evidence which wouid warrant submission thereof to the 


jury, and instructiona ^defective in this regard are prop¬ 
erly refused. 

As a general rule instructions which ignore or 
tend to exclude issues, theories, or defenses from 
the consideration of the jury are erroneous,^ where 


4 . TJ.S.—^McGlothan v. Pennsylvania 
. R. Co., C.A.Pa-, 170 P.2d 121—Com¬ 
mercial Standard Ins. Co. v. Gar¬ 
rett, aC.A.Okl„ 70 P.2d 960—Fer- 
nald V. Boston & M. K. R., C.C.A. 
N.T., 62 P.2d 782. 

Ala.—Jones v. Mullin, 38 So.2d 281, 
251 Ala. 601—Jennings v. Walling, 
34 So.2d 208, 250 Ala. 348—Lam¬ 
bert V. Birmingham Elec. Co., 13 
So.2d 679, 244 Ala. 333—Sims v. 
Birmingham Elec. Co., 189 So. 547, 
238 Ala. 83—^Law v. Gulf States 
Steel Co., 156 So. 835, 229 Ala. 305 
—Oorpns Juris cited tn Selman v. 
Moore, 19 So.2d 548, 549, 31 Ala. 
App. 534—Yarbrough v. Armour 

6 Co., 15 So.2d 281, 31 Ala.Ap*p. 
287—^Hooper v. Herring, 70 So. 308, 
14 AlcuApp. 456. 

Ark.—Davis v. Self, 246 S.W.2d 426, 
220 Ark. 129—^Hearn v. Bast Tex. 
Motor Freight Lines, 241 S.W.2d 
259, 219 Ark. 297—^Reynolds v. Ash- 
abranner, 207 S.W.2d 304, 212 Ark. 
718—Warren v. Merchants & 
Planters Bank & Trust Co., 178 S. 
W.2d 678, 206 Ark, 1073—Albrit¬ 
ton V. C. M. Ferguson & Son, 122 
S.W.2d 620. 197 Ark. 436—Pacific 
Mut. Life Ins. Co. v. Hawkins, 116 
S.W.2d 846, 195 Ark. 1099—Mc- 
Eachin v. Martin, 102 S.W.2d 864, 
193 Ark. 787—Snyder v. Shaffers 
Drug Store, 98 S.W.2d 879, 193 
Ark. 197—George v. George, 88 S. 
W.2d 71, 191 Ark. 799. 

Cal.—Polk V. City of Los Angeles, 169 
P.2d 931, 26 Cal.2d 619—Miner v. 
Dabney-Johnson Oil Corporation, 28 
P.2d 23, 219 CaL 580—Goldstein v. 
Rogers, 208 P.2d 719, 93 Cal.App. 
2d 201—Rutherford v. Standard En¬ 
gineering Corp., 139 P.2d 354, 88 
Cal.App.2d 554—^Hopkins v. Pacific 
Elea Ry. Co., App., 118 P.2d 872— 
Prato V. Snyder, 65 P.2d 265, 12 
Cal.App. 2d 88—^Keller v. Pacific 
Telephone & Telegraph Co., 38 P.2d 
182, 2 Cal.App.2d 513. 

Colo.—^Hanlon v. Woodhouse, 160 P. 

2d 998, 118 Colo. 504. | 

Conn.—^Dwyer v. Harris, 23 A.2d 147, 
128 Conn. 397. 

D.C.—Washington Annapolis Hotel 
Co. V. Riddle, 171 F.2d 732, 83 U. 
S.App.D.a 288. j 

Fla.—^Mercer v. Miller, 24 So.2d 893, 
167 Fla. 78. ! 

Ga.—^Blackshear Mfg. Co. v. Harrell, j 
12 S.E.2d 228, 191 Ga. 438—Ben-' 
ton V. Maddox, 16 S.E.2d 141, 65 | 
Ga.App. 540—Southern Ry. Co. v. 
Maddox, 11 S.E.2d 501, 63 Ga.App. j 
508—^American Ins. Co. v. Keene, 

7 S.E.2d 427, 61 Ga.App. 764—Gil-i 
lesple V. Gregory, 198 S.B. 80*6, 68 I 
Ga.App. 465. 


Idaho.—^Addy v. Stewart, 207 P.2d 
498, 69 Idaho 357. 

ni.—Gillette v. City of Chicago, 72 
N.E.2d 326, 396 Ill. 619—Tucker 
V. Kallal, 112 N.E.2d 731, 360 Ill. 
App. 325—^Henrikson v. Knox, 111 
N.E.2d 384, 360 Ill.App. 67—Mc¬ 
Grath V. Fluech, 71 IN'.B.2d 663, 
380 IlLApp. 462—Williams v. Pru¬ 
dential Ins. Co. of America, 271 
IlLApp. 632. 

Ind.—Sweeney v. Vierbuchen, •66 N. 
E.2d 764, 224 Ind. 341—Home Ins. 
Co. V. Mathis, 82 N.B.2d 108, 109 
Ind.App. 26. 

Iowa.—^Morton v. Bauitable Life Ins. 
Co. of Iowa, 264 N.W. 326, 218 
Iowa 846, 96 A.L.R. 316. 

Kan.—Sams v. Commercial Standard 
Ins. Co., 139 P.2d 869, 167 Kan. 278. 
Ky.—Rogers v. Abbott, 240 S.W.2d 
840—Louisville & N. R. Co. v. 
Bush’s Adm’x, 148 S.W.2d 1060, 286 
Ky. 646—Pilcher v. Stadler, 124 
S.W.2d 475, 276 Ky. 460—Nowak v. 
Joseph, 121 S.W.2d 9*39, 276 Ky. 
470. 

Md.—Snyder & Blankfard Co. v. 
Farmers Bank of Tifton, 16 A.2d 
837, 178 Md. 601. 

Mass.—Irving v. Goodimate Co., 70 
N.E.2d 414, 320 Mass. 464, 171 A. 
L.R. 326. 

Minn.—Aasen v, Aasen, 36 N.W. 2d 
27, 228 Minn. 1—Knight v. Powers 
Dry Goods Co., 30 N.W.2d 636, 225 
Minn. 280. 

Miss.—^Missouri Bag Co. v. Chemical 
Dellnting Co., 68 So.2d 71, 214 
Miss. 13, 33 A.L.R.2d 501-^effer- 
son V. Yazoo & M, V. R. Co., 15 
So.2d >681, 195 Miss. 460—Genola v. 
Ozbum, 11 So.2d 910, 194 Miss. 235 
—^Bullard V. Citizens Nat. Bank of 
Meridian, 171 So. 640, 1T7 Miss. 736 
—J. C. Penny Co. v, Morris, 168 
So. 124, 173 Miss. 710. 

Mo.—Phillips V. Vrooman, 238 S.W. 
2d 355, 861 Mo. 1098—Wilkins v. 
Stuecken, 225 S.W.2d 131, 359 Mo. 
1047—^Teague v. Plaza Exp. Co., 
205 S.W.2d 668, 35^ Mo. 1186—Mc- 
Grew V. Thompson, 184 S.W.2d 994, 
353 Mo. 856—Bootee v. Kansas City 
Public Service Co., 183 S.W.2d 892, 
363 Mo. Tie —^McCurry v. Thomp¬ 
son, 181 S.W.2d 629, 362 Mo. 1199 
—^Rosenkoetter v. Fleer, 166 S.W.2d 
157—Glllioz V. State BUghway Com¬ 
mission, 163 S.W.2d 18, 348 Mo. 
211—Atchison v. Weakley, 148 S.W. 
2d 745, 847 Mo. 743—^Mengel v. 
City of St Louis, 111 S.W.2d 6, 
341 Mo. 994—^Pandjiris v. Oliver 
Cadillac Co., 98 S.W.2d 978, 339 
Mo.. 726—Jennemann v. Hertel, 
App., 264 S.W.2d 911—TUson v. 
Terminal R. Afls’n of St Louis, 
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App., 236 S.W.2d 42—Hoeller v. St. 
Louis Public Service Co., App., 199 
S.W.2d 7—Grether v. Di Franco, 
App., 178 S.W.2d 469—Broderick v. 
Brennan, App., 170 S.W.2d 686— 
Schlotzhauer v. Central Mut. Ins. 
Ass'n, 128 S.W.2d 1061, 283 Mo.App. 
1132—^Bornhoft v. City of Jeffer¬ 
son, App.. 118 S.W.2ld *93, opinion 
Quashed in part on other grounds 
State ex rel. City of Jefferson v. 
Shain, 124 S.W.2d 1194, <344 Mo. 
57—Stoner v. New York Life Ins. 
Co., 114 S.W.2d 167, 232 Mo.App. 
1048—Natural Bridge Trust Co. v. 
Hannibal, App., 109 S.W.2d 901— 
Sherman v. Alexander & Sons, App., 
108 S.W.2d 616—Ashbrook v. Wil¬ 
lis, 100 S.W.2d 943, 231 Mo.App. 460 
—^Lakin v. Chicago, R. I. & P. 
Ry. Co., 78 S.W.2d 481, 229 Mo.App. 
461, rehearing denied 95 S.W.2d 
1245, 229 Mo.App. 461—^Long v. 
Binnicker, *63 S.W.2d 831, 228 Mo. 
App. 193. 

Mont.—Scinskl v. Great Northern 
Life Ins. Co., 99 P.2d 218, 110 Mont 
106. 

Neb.—^Harsche v. Czvz, 01 N.W.2d 
265, 167 Neb. 699^Hansen v. Vil¬ 
lage of Ralston, 22 N.W.2d 719, 
147 Neb. 251—^Lamberth v. Omaha 
& C. B. St Ry. Co., 19 N.W.2d 164. 
146 Neb. 213, vacated on other 
grounds 21 N.W.2d 425, 146 Neb. 
213—In re Johnson’s Estate, 16 
N.W.2d 604, 146 Neb. 333—Nocita 
V. Guiliano, 264 N.W. 672, 180 Neb. 
241. 

N.J.—Jelinek v. Sotak, 86 A.2d 684. 
9 N.J. 19. 

N.Y.—^Lifton V. Title Guarantee & 
Trust Co., 31 N.Y.S.2d 94, 2.63 App. 
Div. 8—Bltterman v. Gluck, 9 N. 
Y.S.2d 1007, 256 App.Div. ‘366— 
Greif Realty Corp. v. Moroft 82 
N.Y.S.2d 396. 

N.C.—Wheeler v. Wheeler, 80 S.E.2d 
766, 239 N.C. 646—Gaskins v. Kelly, 
47 S.E.2d 34, 228 N.C. 697—Duke v. 
Pugh, 11 S.E.2d 868, 218 N.C. 580 
—^Robinson v. Standard Transp. 
Co.. 199 S.E. 726. 214 N.C. 489. 
Ohio.—^First Federal Sav. & Loan 
Ass’n V. Williams, App., 91 N.E.2d 
34—^Monsey v. Cincinnati St Ry. 
Co.. 89 N.E.2d 683. 86 Ohio App. 61 
—^Bryant v. Schrage. 60 N.E.2d 
801, 76 Ohio App. 62—Gloss v. Ball 
22 N.E.2d 141, 60 Ohio App. 513. 
Okl.—Petty V. Frank, 151 P.2d 926 
194 Okl. 382—Anthony v. Colvin 
130 P.2d 819, 191 Okl. 476, rehearinj 
denied 146 P.2d 384, 191 Okl. 476- 
National Life & Accident Ins. Co 
V. Roberson, 8'6 P.2d 479, 169 Okl 
186. 
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there is any evidence which would warrant sub- | fective in this regard are properly refused.® Ac- 
mission thereof to the jury,® and instructions de- | cordingly, instructions which purport to cover the 


Or.—Howland v. Iron Fireman Mfgr. I 
Co., 218 P.2d 177, 188 Or. 230, re¬ 
hearing: denied 215 F.2d 380, 188 Or. 
230. 

Pa.—Williams v. Woodard, 90 A. 2d 
329, 171 Pa.Super. 479. 

R.I.—Shipman v. United Elec. Rys. 
Co., 40 A.2d 780, 70 R.L 454—Ben¬ 
nett V. Metropolitan Irife Ins. Co., 

1 A.2d 114, 61 R.L 388—Dante State 
Bank v. Calenda, 183 A. 878, 66 
H.I. >68. 

Tex.—San Antonio Public Service Co. 
V. Fraser, Civ.A'pp., 91 S.W.2d 948 
—^Higginbotham v. Weaver, Civ. 
App., 177 S.W. 632—Runkle v. 
Smith, Civ.App., 138 S.W. 746. 
Utah.—^Morrison v. Perry, 140 P*2d 
772, 104 Utah 161. 

Vt—^Meyette v. Canadian Pac. Ry. 

Co., 6 A.2d 33, 110 Vt 346. 

Va,—^Railway Exp. Agency v. Kessler, 
62 S.B.2d 102, 189 Va. 301—Stevens. 

V. Mlrakian, 12 S.E.2d 780, 177 
Va. 123—Douglas Land Co. v. T. 

W. Thayer Co., 68 S.B. 1101, 107 
Va. 292. 

Wash.—^McKinney v. Preston Mill 
Co., 237 P.2d 788, 39 Wash.2d 681 
—Viking Automatic Sprinkler Co. 
v. Pacific Indem. Co., 142 P.2d 394, 
19 Wash.2d 294. 

W.Va.—^Lynch v. Alderton, 20 S.E.2d 
657, 124 W.Va. 446. 

8 C.J. p 1081 rnyte 86—33 C.X p 141 
note 38—64 CJ. p 806 note 99. 
Instructions ignoring or excluding is¬ 
sues, theories, or defenses: 

As ground for now trial see New 
Trial S 44. 

Cure of error in such instructions 
see infra S$ 442, 443. 

In criminal prosecutions see Crim¬ 
inal Law § 1870. 

Zgnoxlng exoeptloii to general rule 

A charge, even though correct as 
far as it goes, may be ground for 
reversal if it lays down a general 
rule without calling attention to ex¬ 
ception to the rule within which the 
losing party claims to come.—^Thomp¬ 
son V. Kerr, Ohio App., 61 N.E.2d 742. 
£aw under Isolated facts 
Trial judge was not required to 
charge what the law would be if 
certain isolated facts constituted the 
entire case.—Shirk v. Walters, 69 
A.2d 829, 137 N.J.Law 819. 

5. Ariz.—^Providence Gtold Min. Co. 

V. Thompson, 60 P. 874, 7 Ariz. 69. 
64 C.J. p 807 note 1. 

Insufficiency of evidence as warrant¬ 
ing ignoring of issue, theory, or de¬ 
fense see infra subsection b of this 
section. 

Theory supported by scintilla of evL- 
denoe 

A charge peremptorily excluding 
one theory of plaintiff's case which 
is supported by a scintilla of evi¬ 


dence is improper and cause for re¬ 
versal.—^Lambert v. Birmingham 
Elec. Co., 13 So.2d 679, 244 Ala. *333. 

6. U.S.—Pekells v. Transcontinen¬ 
tal & Western Air, C.A.N.T., 187 
P.2d T22, 23 A.L.lL2d 1349, certio¬ 
rari denied Transcontinental & 
Western Air, Inc. v. Pekells, 71 S. 
Ct. 1020, 341 U.S. 961, 96 L.Ed. 1374 
—^Fifth & Walnut, Inc. v. Loew's 
Inc., C.A.N.T., 176 P.2d 687, certio¬ 
rari denied 70 S.Ct. 242, 338 U.S. 
894, 94 L.Ed. 649, rehearing denied 
70 S.Ct 347, 388 U.S. 940, 94 L.Bd. 
680—^Texarkana Bus Co. v. Baker, 
C.C.A.Tex. 142 F.2d 491—Mont¬ 
gomery Ward & C<k V. Lindsey, C.C1 
A.Miss., 104 F.2d 882—Detroit Fire 

6 Marine Ins. Co. v. Oklahoma Ter¬ 
minal Elevator Co., C.ClA.O]d., 64 
F.2d 671. 

Ala.—Callaway v. Adams, 40 So.2d 78, 
262 Ala. 136—^McGough Bakeries 
Corp. V. Reynolds. 36 So. 2d 332, 
260 Ala. 592—Duke v. Williams, 32 
So.2d 362, 249 Ala. 674—Mobile City 
Lines v. Alexander, 80 So.2d 4, 249 
Ala. 107—^Hutchins v. Whatley, 28 
So.2d 191, 248 Ala. 449—^Bankers 
Fire & Marine Ins. Co. v. Draper, 
18 So.2d 409, 245 Ala. 663—South¬ 
ern Ry. Co. V. Williams, 10 So.2d 
273, 243 Ala. 429—Woodmen of the 
World Life Ins. Soc. v. Greathouse, 

7 So.2d 89, 242 Ala. 632—John Han¬ 
cock Mut Life Ins. Co. v. Schro¬ 
der, 180 So. 327, 236 Ala. i666— 
Oden V. McCraney, 179 S>o. 191, 236 
Ala. 863—fpryorv. Limestone Coun¬ 
ty, 160 So. 700, 280 Ala. 296-^ef- 
ferson Standard Life Ins. Co. v. 
Simpson, 163 So. 198, 228 Ala. 146 
—^National Life & Accident Ins. 
Co. V. Saffold, 144 So. 816, 226 Ala. 
664. 

Ark.—^Nance v. Eiland, 214 S.W.2d 
217, 213 Ark. 1019—Reynolds v. 
Ashabranner, 207 S.W.2d 804, 212 
Ark. 718—^Mutual Life Ins. Co. of 
New York v. Dowdle, 71 S.W,2d 691, 
189 Ark. 296. 

Cal.—Satterlee v. Orange Glenn 
School Dist of San Diego County, 
177 P.2d 279, 29 Cal.2d 581—Irelan- 
Yuba Gold Quartz Mining Co. v. 
Pacific Gas & Elec. Co., 116 P.2d 
611. 18 Cal.2d 557—Holbrook v. 
Smith, 196 P.2d 84, 87 Cal.App.2d 
616—La Branch v. Scott 185 P.2d 
823, 82 Cal.App.2d 1—Nagamatsu v. 
Roher, 53 P.2d 174, 10 Cal.App.2d 
762. 

Ill.—Logsdon V. Albert Dickinson Co., 
110 N.E.2d 663, 349 IllJ^pp. 393— 
Curtis V. Lowe, 87 N.E.2d 366, 383 
IlLApp. 463—^Bliss v. Knapp, 72 
N.E.2d 5>66, 331 IlLApp. 45—Starr v. 
Rossin, 23 N.E.2d 740, 302 IU.App. 
325—^Metropolitan Trust Co. v. 
Bowman Dairy Co., 11 N.E.2d 847, 
292 IlLApp. 492, affirmed 15 N.E.2d 

1D33 


838, 369 m. 222—Glassman v. Kel¬ 
ler, 9 N.B.2d 689, 291 Ill.App. 262. 

Iowa.—Newland v. G. McClelland & 
Son, 260 N.W. 229, 217 Iowa 568. 

Md.—Buch v. Hulcher, 23 A.2d 829, 
180 Md. 309—Curtis Bay Towing 
Co. V. Dean, 199 A. 521, 174 Md. 
498, certiorari denied 59 S.Ct 92, 
305 U.S. 628, 83 L.Ed. 402. 

Mass.—De Chene v. Willard, 69 N.E. 
2d 478, 320 Mass. 324—Rolfe v. 
Walsh, 64 N.E.2d 16, 318 Mass. 738 
—^Brennan v. Bongiomo, 23 N.E.2d 
1007, 304 Mass. 476. 

Minn.—ORappaport v. Boyer & GUfll- 
lan Motor Co., 69 N.W.2d 802. 

Mo.—Cantley v. Missouri-Kansas- 
Texas R. Co., 188 S.W.2d 123, 363 
Mo. 305—Coleman v. Jackson Coun¬ 
ty, 160 S.W.2d 391, 849 Mo. 255 
—Massman v. Kansas City Public 

. Service Co., 119 S.W.2d 883—Gib¬ 
bons V. Chomeau & Engeliand, 210 
S.W.2d 716, 240 Mo.App. 41— 

Luechtefeld v. Marglous, App., 176 
S.W.2d 674—Zimmerman v. Salter, 
App., 141 S.W.2d 137—Brown v. 
Alton R. Co., App., 132 S.W.2d 718, 
record Quashed on other grounds 
State ex rel. Alton R. Co. v. Shain, 
143 S.W.2d 233, 346 Mo. 681— 
De Valpine v. New York Life Ins. 
Co., App., 181 S.W.2d 349—Fuldner 

V. Isaac T. Cook Co., App., 127 S.W. 
2d 726—Walton v. A. R a Fire¬ 
proof Warehouse Co., 124 S.W.2d 
584, 233 Mo.App. '693--Omnon v. S. 
S. Kresge Co., 116 S.W.2d 659, 283 
Mo.App. 173—Stout V. Independent 

I Order of Foresters, App., 115 S. 

W. 2d 32—Shelton v. Great Ameri¬ 
can Ins. Co. of New York, App., 
100 S.W.2d 691—Talbert v. Gfen- 
eral Exchange Ins. Corporation, 
App., 76 S.W. 2d 424—Counts V- 
Thomas, App., 63 S.W.2d 416—^Fort¬ 
ner V. Kelly, 60 S.W.2d 642, 227 Mo. 

I App. 933. . 

Mont.—Broberg v. Northern Pac. Ry. 
Co., 182 P.2d 861, 120 Mont. 280— 
Palmer v. Riek, 88 P.2d 16, 108 
Mont. 108—Mundt v. Mallon, 76 P- 
2d 326, 106 Mont. 242-~Koppang v. 
Sevier, 75 P.2d 790, 106 Mont. 79. 

Neb.—Johnson v. Batteen, 18 N.W. 
2d 626, 144 Neb. 384. 

N.H.—Smith V. Bailey, 28 A.2d 963, 
91 N.H 607—Whipple v. Boston & 
M. R. R., 7 A.2d 239, 90 N.H 261 
—Perreault v. Allen Oil Co„ 179 
A. 865, 87K.H306. 

N.J.—^Fiducla v. Magenhelm, 48 A.2d 
688, 133 N.J.Law 146, affirmed Ap¬ 
peal of Drill, 45 A.2d 315, 133 N.J. 
Law 660—Carra v. Magenheim, 43 
A.2d 688, 133 N.J.Law 146, affirmed 
Appeal of Magenheim, 46 A.2d 468, 
133 N.J.Law 659—Halm v. Metro¬ 
politan Life Ins. Co., 183 A. 14>6, 
116 N.J.Law 126—Corn Exchange 
Nat. Bank & Trust Co. of Philadel- 
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whole case,or which direct a verdict on the find¬ 
ing of certain facts,^ must not ignore any theory of 
recovery or defense as the case may be. 

(2) Instructions Held Erroneous 

Varfous^ Instructions have been held erroneous as 
ignoring or excluding issues, theories, or defenses. 

; Among other instances, instructions in particular 
cases have been held erroneous as ignoring or ex¬ 
cluding particular issues or contentions such as 


with respect to, or in connection with, abandon¬ 
ment,® acceptance,^® accord and satisfaction,!^ ac¬ 
curacy of description in mortgage,!^ acquiescence,!® 
acts affecting contract of guaranty,!^ adjustment,!® 
adverse possession,!® aggravating circumstances,!'^ 
aggravation of former injuries,!® agreements,!® 
alteration of note,®® amount of lower bid,®! ante¬ 
dating of mortgage,®® applicability of statute,®® ap¬ 
preciation of danger,®* assault or battery,®® as- 


plila V. Taubel. 175 A. 56, 118 N. 

. J.Law 606. 

N.T.—Gustavson v. Southern Blvd. R. 

Co., 66 N.B.2d 43, 292 N.T. 309. 
Ohio.—Gibbons v. Metropolitan Life 
Ins. Co., 21 N.B.2d 688, 135 Ohio 
St. 481. 

Okl.—Pierce v. Crowl, 190 P.2d 1003, 
200 Okl. 27. 

Or.—-Wlllougrhby v. Driscoll, 121 P. 
2d 917, 168' Or. 187—^Bowles v. 
Creason. 66 P.2d 1183, 166 Or. 278. 
Pa.—^Boehm v. Heston, 189 A. 298, 
.325 Pa. 89. 

R. T.—^Malfetano v. United Elec. Rys. 
Oo., 191 A 491, 58 R.1.129—Monroe 
.V, Belval, 107 A 707, 63 R.L 487. 

S. D.—Hodklnson v. Parker, 16 (N.W.2d 
924, 70. S.D. 272. 

Tenn.—Pields v. Gordon, 232 S.W.2d 
320, 33 Tenn.App. 466—Ring v. 
Leeman, 204 8«W.2d 384, 30 Tenn. 
App. 20*6—East T^nn. Lig-ht & Pow- 
er Co. V. Gose, IJO S.W.2d 984, 23 
TennApp- 280—K^ogrer Grocery & 
Baking Co. v. Addington, 74 S.W. 
2d <650, 18 TennApp. 191—^Malone & 
Bowden Tile & Marble Co., Inc. 
V. Hall, 4 Tenn.App. 307. 

Tex.—Stone v. Stitt, 121 S.W. 187, 
56 Tex.Clv.App. 465. 

Va.—Swersky v. BClgglns, 76 S.E. 
2d 200, 194 Va. 983—11. A PoflC 
& Co. V. Qttaway, 62 S.E.2d 865, 
191 Va. 779—Glascock v. James, 32 
Sj?,2d 784, 188 Va. 561. 

W.Va.—Frampton v. Consolidated 
Bus Lines, i62 S.E2d 126, 134 W.Va. 
•816. 

64 C.J. p 807 note 2. 

7 . Cal.—^Briscoe v. Pacific Elec. Ry. 
Co., 200 P.2d 876, 89 Cal.App.2d 
439—^Root V. Pacific Greyhound 
Lines, 190 P.2d 48,' 84 Cal.App.2d 
136—Spear v. Leuenberger, 112 P. 
2d 43,'4t^Cal-App.2d 236—^Hall v. 
Pacific Bleotric Ry. Co., 66 P.2d 
1284, 13 CalTAPP.2d 456. 

Mo.—^Banta v. Union Pac. R. Oo., 242 
S.W.2d 34, 362 Mo. 421^Merrick 
V. Bridge ways, Inc., 241 S.W.2d 
1016, 36'2 Mo. 476—Griffith v. Dellco 
Meats Products Co., 145 S.W.2d 431, 
847 Mo. 28—Willard v. Robertson, 
129 S.W.2d 911—^Davies v. Motor 
Radio Co., App., 236 S.'W'.2d 409— 
Farrow v. Roderique, App., 224 
S.W.2d 630—Billingsley v. Kansas 
City Public Service Co., 191 S,W.2d 
881, 289 Mo.App. 44(1[—Adams v. 


. Chicago, B. & Q. R. Co„ App., 188 
S.W.2d 518—Schwartz v. S. S. Kres- 
ge Co., 185 S.W.2d 37, 288 Mo.App. 
11.65—Usona Mfg. Co. v. Shubert- 
Christy Corp., App., 132 S.W.2d 
- 1101—Porter v. Bqxiitable Life Ao- 
sur. Soc. of U. S.. App., 71 S.W.2d 
766. 

Va.—Davis v. Webb, 62 S.B.2d 141, 
189 Va. 80. 

64 C.J. p 808 note 3. 

8. Ul.—Kelly V. City Nat Bank & 
Trust Co., 109 N.B.2d 206, 348 Ill. 
App. 419—^McGrath v. Fluech, 71 
N,E.2d 663, 330 Ill.App. 462—Rig- 
don V. Crosby, 66 N.E.2d 190, 328 
Ill App. 899—Stivers v. Black & 
Co., 42 N.B.2d 849, 315 IlLApp. 88. 

iind.—Nepsha v. Wozniak, 92 N.E.2d 
734, 120 Ind.App. 362—^Magenhei- 
mer v. State ex rel. Dalton, 90 N. 
E.2d 818, 120 Ind.App. 128—Single- 
ton V, Cushman, 70 N,B.2d >642, 117 
Ind.App. 183—Moorman Mfg. Co. 
V. Barker, 40 N.E.2d 348, 110 Ind. 
App. 648—^Indiana Service Corp. v. 
Schaefer, 199 N.B. 158, 101 Ind. 
App. 294. 

Mo.—Scudder v. St Joseph Belt Ry. 
Co., 92 S.W,2d 188, 338 Mo. 492— 
Nicholas v. Chicago, B. & Q. R. 
1 Co., 188 S.W.2d 611, 289 Mo.App. 
' 421—Schwartz v. S. S. Kresge Oo., 

, 186 S.W^2d 37, 238 Mo.App. 1165 
j . —Taylor v. Farmers Bank of 
I Chariton County, App., 135 S.W.2d 
1108, affirmed 161 S.W.2d 248, 849 
j Mo. 407. 

iw.Va.—Moore v. Turner, 71 S.E.2d 
I -842, 32 A.li.R.2a 713—Wlchoto v. 

Raleigh Wyoming Mining Co., 169 
! S.B. 451, 113 W.Va. 631. 

■64 C.J. p 808 note 4. 

Direction of verdict if specified facts 
are proved see supra § 851. 
.Hypothetical statement by court as 
invasion of province of Jury see su¬ 
pra $ 278. 

All facto authorSziiig verdict 

An Instruction which amounts to 
directing a verdict, although not 
specifically doing so, must contain 
'all the facts which will authorize the 
,verdict directed. 

UL—Kanousis y. Lasham Cartage 
Co., 76 N.B.^ 239, 332 ULApp. 525. 
Ind.—Singletoni v. (Ashman, 70 N.E. 

• 2d 642, 111 lrid,App. 183. 

9. T^—Rockwell Broa & Co. v. 

1034: 


Hudsrens, 128 S.W. 186, 67 Tex.Civ. 
App. 504. 

10. Mo.—Bta,rvey v. Blue Oak Han¬ 
dle Co., App., 279 S.W. 166. 

Aoceptance after rejeoidoii 
Ala—J. R. Watkins Co. v. Stewart, 
124 So. 86, 220 Ala 43. 

Aoceptaaoe of goods 
Iowa—^Pirst Nat. Bank of Shenan¬ 
doah V. Cook, 158 N.W. 169, 171 
Iowa 41. 

11. N.T,—^Milford Spinning A Weav¬ 
ing Corporation of New Hampshire 

V. Manowitz, 196 N.T.S. 611, 203 
App.I>iv. 416. 

12. Vt.—Wells V. Blodgett, 104 A 
146, 92 Vt 330. 

13. Va.—^Douglas Land Co. v. T. W. 
Thayer Co., 58 S.B. 1101, 107 Va. 
292. 

14. Mo.—W. T. Rawleigh Co. v. 
Kimes' Estate, App., 40 S.W.2d 737. 

15. N.C.—Gullom v. Merchants' 

Bank &. Trust Co., 119 S.E. 567, 186 
N.C. 345. 

16. Ark.—^Phelps v. Higgins, 267 S. 

W. 2d 25. 

64 C.J. p 808 note 15. 

17. Mo.—Spalding v. Robertson, 206 
S.W.2d 617, 867 Mo. 37. 

18. Mo.—Schide v. Gottschlck, 43 S. 
W.2d 777, 829 Mo. 64. 

19. AgrcemeiLt as to boundary 

Ark,—^Dickinson v. Stephenson, 248 
S.W.2d 389, 220 Ark. 495. 

Agitoement to pay for servloes 
Mo.—Trantham v. Gulllo, App., 201 
. S.W.2d 622. 

Agreement with factor’s agent 
Iowa—Alley, Greene & Pipe Co. v. 
Thornton Creamery Co.^ 207 N.W, 
767, 201 Iowa 621. 

20. Ely.—Correll v. People's Bank of 
Science HUl. 3 S.W.2d 170, 223 Ky. 
116. 

21. Tex.—Loftus V. Green, Clv.App., 
104 S.W. 396. 

22. Ga—^Vam v. Bloodworth, 121 S. 

; E. 880, 157 Ga 300. 

,23. Ind.-r-B^tlmor6 St O. S. W. R. 

. Co. V. Wheeler, 129 N.E. 40, 75 Ind. 
App. 191. 

24. Ala—Alverson v. Little Cahaba 
Coal Co., 77 So. 647,. 201 Ala 123.. 

25. Miss.—Nowell v. Henry, 12 So. 
2d 640, 194 Miss. 310. ) 
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signment of claim,26 assignment of note,27 assump¬ 
tion of debt,28 assumption of risk,22 assumption that 
law is being observed,^® authority of agent,21 au¬ 
thority of manager of corporation,22 authority of 
wife as to necessaries,23 authority to sell,24 bad 
faith,26 bona fide purchaser,26 breach of contract,27 
and breach of guaranty.28 

Also, instructions have been held erroneous with 


respect to cancellation of contract;22 cause of 
fire;^<^ cause of death or injury common-law 

negligence ;^2 comparative negligence ;^2 compro¬ 
mise;^^ concurring negligence conditional ad¬ 
vance of money conditional signing of note 7 
condition of premises ;42 condition on which com¬ 
mission payable connection with interstate com¬ 
merce consideration conspiracy 2 construc¬ 
tive notice ;23 contributory negligence coverage 


26. Mo.—Priestly v. Laederlch, App., 
2 S.W.2d 631. 

27. Ky.—Taylor v. Taylor, 289 S.W. 
306, 217 Ky. 227. 

28. Utah.—Wllcock v. Baker, 238 P. 
258, 65 Utah 435. 

29. Ark.—Missouri Pac. R. Co. v. 
Burks, 121 S.W.2d 66, 196 Ark. 104 
—liongr Bell Lumber Co. v. Tarver, 
118 S.W.2d 282, 196 Ark. 276— 
Bachin v. Martin, 102 S.W.2d 864, 
193 Ark. 787— ^Postal Telegraph Ca¬ 
ble Co. V. White, 66 S.W.2d 642, 
188 Ark. 361. 

Ga.—Gray v. Garrison, 176 S.R 412, 
49 Ga.App. 472. 

64 C.J. p 808 note 26. 

30. Cal.—Pietz v. Hubbard, 188 P.2d 
316, 69 Cal.App.2d 124—Angler v. 
Brack, 181 P.2d 876, 66 Cal.App.2d 
65. 

31. Ark.—^MdDanlel v. Brandon & 
Baugh. 272 S.W. 670, 168 Ark. 1068. 

64 C.J. p 808 note 27. 

32. Tex.—^Latham Co, v. Snell, Civ. 
App., 176 S.W. 917. 

33. Mass.—Vaughan v. Mansfield, 
126 N.B. 876, 235 Mass. 147. 

34. Tex.—^Muldoon v. J. R Bray 
Land Co., Civ.App., 147 S.W. 701. 

35. Ala.—Caudle v. Sears, Roebuck 
& Co., 182 So. 461, 236 Ala. 37. 

Mo.—Charles H. Puller Co. v. St. 
Louis Wholesale Drag Co., 282 S.W. 
636, 219 MO.APP. 619. 

36. S.D.—Robinson v. Nelson, 226 N. 
W. 341, 65 S.D. 326. 

Va.—Garrett v. Rahily, 111 SH. 110, 
132 Va 226. 

37. Mo.—^Usona Mfg. Co. v. Shubert- 
Christy Corp., App., 132 S.W.2d 
1101—^Hunt V. Dean, App., 72 S.W. 
2d 831. 

38. Ark.—^Brenard Mfg. Co. v. Mc- 
Ree’s Model Pharmacy, 6 S.W.2d 4, 
176 Ark. 1203. 

39. DL-Lurie v. Rock Falls, 237 Ill. 
App. 384. 

40. Ga—^Louisville & N. R. Co. v. 
Watts, 93 S.B. 266, 20 GaApp. 687. 

41. Ind.—Bonham v. Mendenhall, 188 
N.B. 696, 98 Ind.App. 189. 

Miss.—^Heafner v. Columbus & G. R. 

Co., 190 So. 1, 185 Miss. 778. 

Mo.—Leach v. City of St. Joseph, 176 
S.W.2d 468, 362 Mo. 198—OPerrall 
V. Metropolitan Life Ins. Co., App., 
121 S.W.2d 804—Ashbrook v. Wil¬ 


lis, 100 S.W.2d 943, 231 MoAipp. 
460—Counts v. Thomas, App., 68 S. 
W.2d 416. 

W.Va—Slaven v. Baltimore & O. R. 

Co., 171 S.E. 818, 114 W.Va 816. 
48, Ill.—Pedroni v. lUinois Third 
Vein Coal Co., 206 DIA-Pp. 119. 

43. Ill.—^Hupfer V. Payne, 223 JIL 
App. 386. 

Disregard of statute 
Where comparative negligence stat¬ 
ute was properly invoked in automo¬ 
bile accident case, the giving of in¬ 
struction which allowed jury to dis¬ 
regard such statute was error.— 
Moore v. Abdalla 19 So.2d 602, 197 
Miss. 126. 

44. Mo.—Viles v. Viles, App., 190 
S.W. 41. 

45. Ark.—Swan v. Attaway, 201 S. 
W.2d 27. 211 Ark. 610. 

Ga—Kelly v. Locke, 198 S.B. 764, 186 
Ga. 620, mandate conformed to 199 
S.B. 644, 68 GaApp. 668. 

N.Y.—Gustavson v. Southern Blvd. R. 

Co., 66 N.B.2d 43, 292 N.Y. 809. 

N.C.—^Noah V. Southern Ry. Co., 47 
S.E,2d 844, 229 N.C. 176—Brown v. 
Montgomery Ward & Co., 8 S.R2d 
199, 217 N.C. 868. 

Utah.—Caperon v. Tuttle, 116 P.2d 
402, 100 Utah 476, 136 A.L.R. 1899. 
Va—^Ransome v. Pankey, 62 S.B.2d 
97, 189 Va 200. 

64 C.J. p 809 note 39. 

46. Mo.—^Moore v. Dawson, 277 S.W. 
68, 220 Mo.App. 791. 

47. Tex.—^Burson v. First Nat Bank, 
Civ.App., 299 S.W. 927. 

48. U.S.—Grand-Morgan Theatre Co. 

V. Kearney, C.C.A.Mo., 40 F.2d 236. 
Miss.—^Picard v. Waggoner, 37 So.2d 

567, 204 Miss. 366. 

49. Ill.—^Erwin & Maxwell v. John¬ 
son, 200 IlLApp. 644. 

50. Ill.—^Avance v. Thompson, 65 N. 
B.2d 67, 387 HI. 77, certiorari de¬ 
nied 65 S.Ct. 82, 823 U.S. 768, 89 L. 
Bd. 603. 

Mo.—Gieseking v. Litchfield & M. Ry. 
Co., 94 S.W.2d 376, 839 Mo. 1—Kim- 
mie V. Terminal R. Ass'n of St 
Louis, 88 S.W.2d 884, 337 Mo. 1245. 

51. Mo.—Atchison v. Weakley, 148 S. 

W. 2d 746, 847 Mo. 748. 

52. Mo.—^Baker v. Mardis, 1 S.W.2d 
223, 221 Mo.App. 1185. 

Tex.—^Biard & Scales v. Tyler Build¬ 
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ing & Loan Ass’n, CivJV.pp., 147 S. 
W. 1168. 

63. N.Y.—Kilmer v. Hutton, 116 N. 
Y.S. 127, 131 App.Div. 626. 

64. U.S.—Shell Pipe Line Co. v. Rob¬ 
inson, C.C.AOkl., 66 P.2d 861. 

Ark.—Holmes v. Lee, 184 S.W.2d 967, 
208 Ark. 114—Missouri Pac. R Co. 
V. Burks, 121 S.W.2d 66, 196 Ark. 
1104—Postal Telegraph-Cable Co. v. 
White, 66 S.W.2d 642, 188 Ark. 361 
—McMahon v. McNabb, 66 S.W.2d 
422,186 Ark. 831. 

Cal.—Blanton v. Curry, 129 P.2d 1, 
20 CaL2d 793—^Briscoe v. Pacific 
Blec. Ry. Co., 200 P.2d 876, 89 CaL 
App.2d 439—Angler v. Brack, 181 P. 
2d 876, 66 Cal.App.2d 65—Stricklin 
V. Rosemeyer, 126 P.2d 666, 62 Cal. 
App. 2d 668—Anderson v. Pacific 
Tank Lines, 126 P.2d 158, 62 Cal. 
App.2d 244—Whitfield v. Debrincat 
120 P.2d 40, reheard 128 P.2d 691, 
60 CaiA.pp.2d 389—Spear v. Leuen- 
berger, 112 P.2d 43, 44 CalApp.2d 
236. 

Colo.—Hanlon v. Woodhouse, 160 P.2d 
998, 113 Colo. 604. 

Ill.—^Edwards v. Hill-Thomas Lime 
& Cement Co., 87 N.B.2d 801, 878 
Ill. 180—Kanousis v. Lasham Cart¬ 
age Co., 76 N.B.2d 239, 882 Ill.App. 
626—^Russell v. Consolidated Fbr- 
warding Corp., 62 N.B.2d 44, 827 Ill, 
App. 204. 

Ind.—Stavropoulos v. Owens, 93 N.H. 

2d 212, 120 lnd.App. 662. 

Mo,—^Willsie v. Thompson, 223 S.W.2d 
468, 369 Mo. 775—^Pence v. Kans as 
City Laundry Service Co., 69 S.W. 
2d 683, 332 Mo. 930—Adams v. Chi¬ 
cago, B. & Q. R. Co., App., 188 S.W. 
2d 618—^Nicholas v. Chicago, B. & 
Q. R Co., 188 S,W.2d 611, 239 Mo. 
App. 421—Salmons v. Dun & Brad- 
street, App., 163 S.W.2d 656, mod¬ 
ified on other grounds 162 3.W.2d 
246, 349 Mo. 498, 141 A.L.R 674— 
Cuddy V. Shell Petroleum Corp., 
App., 127 S.W.2d 24, certiorari 
quashed State ex rel. Shell Petro¬ 
leum Corp. V. Nostetter, 166 S.W., 
2d 673, 348 Mo. 841—Daniels v. 
Langensand, 96 S.W.2d 911, 231. 
MO.APP. 777. 

Neb.—^Krepcik v. Interstate Transit 
Lines, 48 N.W.2d 889, 154 Neb. 67L. 
N.J.—Dragan v. Grossman, 182 A- 
848, 116 N.J.Law 182, affirmed 187 
A. 373, 117 N.J.Law 147. 

N.Y.—Mead v. Louer, 38 N.B.2d 684, 
285 N.Y. 230—Morse v. Buff^o 
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of insurance policy;®® custom;®® damages;®^ 
damnum absque injuria;®® defamatory nature of 
words ;59 defect in appliances;«« defect in con¬ 
struction ;6l defective headlight;®® defendant’s du¬ 
ty;®® and defenses generally, or specific defenses,®^ 
such as a defense of an act of God,®® apparent au¬ 
thority,®® coverture,®^ and a license.®® Likewise, 
instructions are erroneous which ignore issues, 
theories, or defenses with respect to delivery,®® 


direct cause of injury;'^® direction to factor to 
sell;^® discharge by extension of time;^® discovered 
peril;’® disputed boundary;’* doctrine of respon¬ 
deat superior;’® due care;’® due execution of 
will;” duty of city to maintain division of traffic;’® 
duly of driver of vehicle with respect to speed, con¬ 
trol, and warning;’® duty'of motorman to drop 
fender;®® duty of pedestrian;81 duty of passenger 


Tank Corp., .19 N.EJ.2d 981, 280. N.. 

Y, 110— L<azar v. Westchester 3 

Street Transp. Co., 61 N.T.S.2d 633, j 
268 App.Div. 387. C 

Ohio.—^Ruman v. Smith, 192 N.B. 808, 

48 Ohio App. 188. 

Okl.—Roadway Bxp. t. Baty, 114 P. 

2d 936, 189 OkL 180. t 

Pa,_Connelly v. Kaufmann & Baer 

Ca. 37 A2d 126, 349 Pa. 261, 162 
A.L..R. 565. * 

Tex.— Texas & P. Ry. Co. v. Hancock, 
CiT.App., 69 S.W.2d 813, error re- ^ 

Va.—^Frazier v. Conner, 61 S.£12d 880, 
191 Va. 481—Davis v. Webb, 62 S. i 
B1.2d 141, 189 Va. 80—Marks v. Ore, 

45 S.B.2d 894, 187 Va. 146—Isen- ^ 

hour V. McGranighan, 17 S.B.2d 
383, 178 Va. 366—^West v. I* Bromm 
TtflVfng Co., 186 S.B. 291, 166 Va. 
630. 

W.Va.—^Payne v. Virginian By. Co., 
61 S.B.2d 614, 131 W.Va. 767—Nich¬ 
ols V. Raleigh Wyoming Mining 
Co., 169 S.B, 461, 113 W.Va. 631. 

64 C.J. p 809 note 46. 

As xuitigatiiig damages 
U s —Carter v. Atlanta & St. A. B. 
By. Co., Ala., 70 S.Ct. 226, 338 U.S. 
430. 94 LhBd. 236. 

55. Mo.—Koury v. Home Ina Co. of 
New York, App., 67 S.W.2d 760. 

66. Conn.—J. E. Smith & Co. v. Bus¬ 
sell Lumber Co., 72 A. 577, 82 Conn. 
116. 

Ill. _^De stefano v. Associated Fruit 

Co., 149 N.E. 284, 318 IlL 846. 

57. Ga.—^Riley v. Federal Ins. Co., 6 
S.E.2d 246, 60 GeiApp. 764—Georgia 
Power 6b Light Co. v. Wilson, 173 
S.E. 220, 48 Ga.App. 764. 

Ky.—^BYult Growers Express Co. v. 
Citizens Ice & Fuel Co., 112 S.W.2d 
64, 271 Ky. 330. 

Md.—Obrecht v. Crawford, 2 A.2d 1, 
176 Md. 386, 119 A.L.R. 1129, ' 

Miss.—^Missouri Bag Co. v. Chemical 
Delinting Co., 68 So.2d 71, 214 Miss. 
13, 83 AL.R.2d 601. 

S.D.—^Miller v. Marty, 9 N.W.2d 148, 
69 S.D. 236. 

64 C.J. p 809 note 48. 

Pntore loss of earning capacity 
(1) Generally. 

Conn.—McManus v. Jarvis, 22 A2d 
857, 128 Conn. 707. 

(ja.—^Atlantic Coast Line R. Co. v. 
Thomas, 64 S.E.2d 301, 83 Gki.App. 
477. 


(2) By minor.—rStinchcomb v. 

Holder, 116 P.2d 891, 189 OkL 316. 
Propeiirtr damaffea 

Cal.—Ortzman v. Van Der Waal, 249 
P.2d 846, 114 Cal.'App.2d 167, hear¬ 
ing denied 252 P.2d 7, 114 CalA-PP. 

2d 167. ^ 

58. ‘N.J.—Rynar v. Lincoln Transit 
Co., 30 A2d 406. 129 N.J.Law 625. 

59. Mo.—^Laughlin v. Gorman, 239 
S.W. 648, 209 MoApp. 692. 

60. Md.—^Maryland, D. & V. By. Co. ( 
V. Brown, 71 A. 1006, 109 Md, 304. • 

61. Ohio.—Cloud V. City of Fremont, ( 
61 N.E.2d S’O, 72 Ohio App. 193. 

62. Ark.—Johnson v. Missouri Pac. * 
R. Co., 269 S.W. 67, 167 Ark. 660. 

63. Ala.—Auxford Brown Ore Cb. v. 

. Hudson, 77 So. 248, 16 Ala.App. 245. 

64. Ala.—Sovereign Oamp, W. 0. W., 

V. Moore. 177 So. 642, 235 Ala. 117. 

—^Postal Telegraph-Cable Co. v. 
White, 66 S.W.2d 642, 188 Ark. 361. 
Ga—Huckabee v. Grace, 173 S.B. 744, 
48 GaApp. 621—National Manufac¬ 
ture A Stores Corporation v, Dekle, 

■ 173 S.B. 408, 48 GaApp. 616. 

Ill._Walton V. Greenberg Mercantile 

Corp., 116 N.E.2d 197, 1 Ill.App.2d 
99 —Kristy v. Eagle Indem. Co., 82 
N.E.2d 77, 336 IU.App. 667—Toombs 
V. Lewis, 8 N.B.2d 627, 285 IlLApp. 
603. 

Md.—Combustion Engineering Co. v. 
Hunsberger, to Use of State Acci¬ 
dent Fund, 187 A 826, 171 Md. 16. 
Miss.—^Nowell v. Bfenry, 12 So.2d 640, 
194 Miss. 310. 

. Mo.—Berry v. Kansas City Public 
Service Co., 108 S.W.2d 98, 841 Mo. 
658—Pevesdorf v. Union Electric 
Light & Power Co., 64 S.W.2d 939, 

L 333 Mo. 1155—^Billingsley v. Kansas 
City Public Service Co., 191 S.W.2d 
. 331, 289 Mo.App. 440—^Prince v. 

Metropolitan Life Ins. Co., 129 S. 

L W.2d 6, 236 Mo.App. 168—Sells v. 
Fireside Life Ass’n, App., 66 S.W. 
2d 956—Alexander v. Hoenshell, 

. App., 66 S.W.2d 164. 

N.J.—Dumont v. Dinallo, 67 A2d 344, 
4 N.J.Super. 371. 

N.T.—^Weber v. Philadelphia Fire & 
Marine Ins. Co., 46 N.T.S.2d 729, 
a 267 App.Div. 870. 

— ^Rott V. Provident Life Ins. Co., 
r. 286 N.W. 893, 69 N.D. 336. 

Gr.—^Howland v. Iron Fireman Mfg. 
Co., 213 P.2d 177, 188 Or. 230, re¬ 


hearing denied 216 P.2d 380, 188 
Of. 230. 

Tex.—Cornutt v. State, dv.App., 56 
S.W.2d 160, error'dismissed. 

64 C.J. p 809 note- 64—8 C:J. p 1072 
note -'88. 

65. Mo.—^M. F. A -Farmers Exchange 
of Oajrthage, Ma, v. Kurn, App., 

. 206 S.W.2d 878. 

66. Mo.—^Martin v. First Nat. Bank 
in St. Louis, 219 S.W.2d 312, 858 
Mo. 1199; 8 AL:R.2d 485. 

67. Neb.—^Nocita v. Guiliano, 264 N. 

• W. 672,130'Neb. 241. . ' 

68. Miss.—Sansing v. Thomas, 89 So. 
2d 263, 206 Miss. 618. 

69. Ill.—Halladay v. Blair's Estate, 
223 IlLApp. 609. . 

70. Mo.—Stumpf V. Panhandle East¬ 
ern PlpeUne Co., 189 S.W.2d 223. 
354 Mo. 208. 

71. Iowa.—Alley, Greene & Pipe Co. 

V. Thornton Creamery Co., 207 N. 

W. 767, 201 Iowa 621. 

72. Miss.—Harrison v. Gamer, 70 So. 
700, 110 Miss. 636. 

73. Ark.-*—Smith v. Arkansas Power 
& Light Co., 86 S.W.2d 411, 191 
Ark. 389. 

74. Miss.—J. R. Buckwalter Lumber 
Co. V. Wright, 132 So. 443. 169 Miss. 
470. 

75. Va.—B. I. Du Pont de Nemours & 
Co. V. Snead's Adm'r, 97 S.B. 812, 
124 Va. 177. 

76. Cal.—Sills v. Forbes, 91 P.2d 246, 
33 CaLApp.2d 219—Coffey v. Sling- 
erland, 60 P.2d 830, 9 Cal.App.2d 
731. 

Ga.—Huckabee v. Grace, 173 S.B. 744, 
48 Ga.App. 621. 

Ill.—Garnhart v. Reeves, 6 N.B.2d 
865, 288 IlLApp. 159. 

By infant 

Ill. —^Ryan v, Rist, 88 N.B.2d 896, 339 
IlLApp. 140. 

77. N.C.—In re Ross' Will, 109 S.B. 
366, 182 N.C. 477. 

78. Mo.—Strother v. Sieben, 282 S. 
W. 502, 220 Mo.App. 1027. 

79. Ky.—Comer v. Taney, 65 S.W.2d 
469. 261 Ky. 461. 

' 80. Conn.—Lederer v. Connecticut 

* Co., .Ill A 786, 96 Conn. 520. 

, 81. Ky.—Applegate v. Johnson, 208 
S.W.2d 77, 806 Ky. 368. 

.. Iilo. — ^Moffatt V. Link, 229 S.W. 836, 
207 Mo.App. 664. 
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to protect himself, as by warning driver d^ty 
to discover peril or dangerous condition duty 
to inspect duty to keep lookout ;86 duty to li¬ 
censee on premises;®® duty to minimize dam¬ 
ages;®*^ duty to pay attorney’s fees;®® duty to re¬ 
duce speed;®® duty to set up flares;®® duty to 
stop ;®^ and duty to tender back goods.®® 

Further, instructions have been held erroneous 
as ignoring or excluding issues, theories, or defenses 
with respect to the effect of lack of* contributory 
negligence,®® effect of power of attorney,®4 effect 
of presence of watchman,®® element essential to 
disability,®® element necessary to give rise to pre¬ 
sumption of imdue influence,®^ emancipation of 


minor,®® essential element of testamentary capac¬ 
ity,®® essential principles imderl 3 ring defendant’s lia- 
bility,! estoppel,® exceptions of law of the road,® 
excessive speed,^ excess payment,® execution of 
note,® exemplary damages,^ existence of contract,® 
existence of employer and employee relationship,® 
factors affecting determination of disability,^® fail¬ 
ure of consideration,^! failure to furnish appli¬ 
ances,!® failure to keep books,!® failure to main¬ 
tain lookout,!4 failure to stop,!® failure to use all 
reasonable means to save property,!® fellow-servant 
rule,!*^ fitness for. use,!® flood,!® forgery,®® foul 
play,®! fraud,®® fraudulent concealment,®® gar¬ 
nishee’s indebtedness to judgment debtor,®^ gift,®® 


Va.—Overton v. Slaugrhter, 66 S.E.2d 
358, 190 Va. 172. 

82. Miss.—Columbus & G. Ry. Co. v, 
Robinson, 198 So. 749, 189 Miss. 
676. 

83. Ark.—^Pine Bluff Co. v. Bobbitt, 
294 S.W. 1002, 174 Ark. 41. 

Mo.—^McCall V. Thompson, 166 S.W. 
2d 161, 348 Mo. 795—Fullingrton v. 
Southeastern Motor Truck liines, 
App., 264 S.W.2d 246. 

Tex.—^Echols v. Duke, Civ.App., 102 
S.W.2d 483, error dismissed. 

W.Va.—Bowman v. Monong^ela 

West Penn Public Service Co:, 21 S. 
B.2d 148, 124 W.Va. 604. 

84. Ind.—Otter Creek Coal Co. v. 
Archer, 115 N.E. 952, 64 lnd.App. 
881. 

85. Ala.—^Roberts v. McCall, 17 So.2d 
159, 246 Ala. 359. 

Ill.—Rees V. Splllane, 94 N.E. 2d 686, 
341 IlLApp. 647. 

86. Ky.—Kentucky & W. Va. Power 
Co. V. Stacy, ,164 S.W.2d 637, 291 
Ky. 325, 170 A.L:R 1. 

87. Md.—Baltimore & O. R. Co. v. 
Kahl, d2 A. 770, 124 Md. 299. 

88. Tex.—Ash v. Au B. Frank Co., 
Oiv.App., 142 S.W. 42. 

89. Pa.—^Randolph v. Campbell, 62 
A.2d 60, 360 Pa. 453. 

90. Ala.—Winn v. Cudahy Packing 
Co. of Ala., 4 So.2d 135, 241 Ala. 
581. 

91. Ill.—Wachsmuth v. Flanagan, 81 
N.E.2d 769, 335 IU.App. 311. 

92. Mo.—^Rock Island Implement Co. 
V. Wally, App., 268 S.W. 904. 

93. Va—Wright v. Perry, 184 S.B. 
. 206, 166 Va 222. 

94. R.I.—^Dante State Bank v. Cal- 
enda,'183 A. 873, 56 R.L 68. 

95. Tex.—Lioeb Compress Co. v. I. 
* G. Bromberg & Co., Civ.App., 140 

S.W. 476. 

64 C.J. p 810 note 68. 

96. Ark.—Pacific Mut. Life Ins. Co. 

V. Hawkins, 116 S.W.2d 846, 195 
Ark. 1099. -■ ■ 


97. Cal.—^In re Bakle's Estate, 91: 

P.2d 964, 33 Cal.App.2d 379. 

96. Ind.—Pennsylvania Co. v. Clark, & 
133 N.E. 688. 191 Ind. 470. 

99. Ability to remember natoral ob-, 
Jeots of boniLty ‘ 

Colo.—Cunningham v. Slender, 265 
2d 977, 127 Colo. 293. 

1. U.S.—Atlantic Coast Line R. Co.. 
V. Dixon, C.AGa., 189 P.24 625, cer¬ 
tiorari denied Dixon v. Atlantic 
Coast Line R. Co., 72 S.Ct.' 54, 342 
U.S. 830, 96 L.Ed. 628. 

2. U.S.—^New York Life Ins. Co. v.' 

Rees, C.C.A.MO.. 19 F.2d 781. , ! 

‘64 C.J. p 810 note 70.' 

3. Ark.—^Riceland I^etroleum Co, v. 
Moore. 12 S.W.2d .415, 178 Ark. 599. 

Ind.—^Redfi v. Indianapolis Rys., 97 
N.E.2d 601, 121 IndA.pp. 472. 

4. Cal.—WUey v. Cole, 228 P. 660, 
67 Cal.App. 762. 

5. N.Y.—Terry v. Green. 173 N.T.S. 
309, 185 App.Dlv. 517. 

6. Mo.—Conley v. Johnson, 222 S.W. 
891, 204 Mo.App. 185. 

7< Ubel 

Cal.—^Brewer v. Second Baptist. 
Church of Los Angeles, 197 P.2d 
713, 32 Cal.2d 791. 

8. Ohio.—^Alberts v. Dunlavey, 6 N*. 
B.2d 26, 54 Ohio App. 111. 

9. N.C.—Templerton v, Kelley, 7 S.B. • 
2d 380, 217 N.C. 164. 

10. Mo.—Stoner v. New York Life 

Ins. Co., 114 S.t5r.2d 167, 232 Mo. 
App. 1048. , 

11. Mo.—Luft V. StrobeV*19 S.W.2dj 

721, 322 Mo. 965. 

64 C.J. p 810 note 76. - 

12. Mo.—Soltesz V. J. BL Belz Pro-J 
vision Co., 260 S.W. 990. 

13. Mo.—Aronson v. Maryland Cas^’ 
ualty Co., 280 S.W. 724, 222 Mo. 
App. 490. 

14- Neb.—^Krepcik v. Interstate I 

Transit Lines, 48 N.W.2d 839, 154 
Neb. 671. 


Wis.—Soxnmerfleld v. Flury, 223 N.W. 
408, 198 Wis. 163. 

16. Mo.—^Tyson v. Bernhard, 17 S.W. 
2d 270, 322 Mo. 633. 

16. Ala.—^Franklin Fire Ins. Co. of 
Philadelphia, Pa., v. Slaton, 183 So. 
865, 236 Ala. 565. 

17. Ark.—^McEachin v. Martin, 162 
S.W.2d 864, 193 Ark. 787. 

Ill.—^Dressel v. Chicago City Ry. Co., 
172 Ill.App. 668. 

Miss.—^Russell v. Williams, 160 So. 

528, 168 Miss. 181, suggestion of 
- error overruled 151 So. 872, 168 
Miss. 181. 

IB, Ark.—O. L. Gregory Vinegar Ce. 
• V. National Fruit Canning Co., 268 
S.W. 598, 167 Ark. 436. 

19. Mo.—Sherwood v. St Louis S. W. 
Ry. Co., App., 187 S.W. 260. 

20. Ga.—^Williams v. Hanks, 82 S.E. 
522, 142 Ga. 126. 

Mo.—Foster y. Modem Woodmen of 
America, 138. S.W.2d 18, 236 Mo. 
App. 386. 

21. Ky.—North American Accident 
Ins. Co. V. McAlister, 160 S.W.2d 

. 385, 290 Ky. 88. 

22. HI.—^Reilly Tar & Chemical 
Corp. V. Lewis, 61 N.E.2d 290, 326 
IlLApp. 84—^Reilly Tar & Chemical 
Corp. V. Lewis, 38 N.E.2d 798, 312 
IUA.PP. 654. 

Ky.—^Blgelbach v. Roppel, 92 S.W.2d 
76, 263 Ky. 604. 

Mo.—Chipley v. Natick Life & Ac¬ 
cident Ins. Co., App., 67 S.W. 2d 
992. 

Ohio.—Val Decker Packing Co. v. 
Treon, 97 N.E2d 696, 88 Ohio APP. 
479. 

64 C.J. p 810 note 84. 

23. Ky.—Byars v. Hammodk, 266 S. 
W. 365, 205 Ky. 684. 

24^ Miss.—Gardner v. Peters, 131 So. 
881, 159 Miss. 420. 

25. Ga.—^Euuitable Life Assur. Soc. 
of. U. S. V. Cochran, 162 S.E. 248, 
170 Ga. 270. 

Mo.—^In re Poe's Estate, App., 272 S. 
W. 704. 


1037 



88 C.J.S, 


§ 388 TRIAL 

giving o£ signal,good faith,^7 good health at 
time policy was delivered or issued,^8 gross negli¬ 
gence,29 highest degree of care,90 hostility of pos- 
session,9i identity of secured property,92 illegal 
speed of insured’s automobile,99 implied authority,9^ 
implied warranty,95 imputed negligence,96 independ¬ 
ent contractor,97 independent intervening cause,98 
indorsement of note,99 injured person’s opportunity 
to extricate himself from danger, insanity,in¬ 


tent, ^9 intervening cause,^9 joint adventure or enter¬ 
prise,^^ justification or excuse,^® and knowledge or 
notice.^® 

Other instructions which have been held er¬ 
roneous as ignoring or excluding issues, theories, 
or defenses include instructions with respect to 
lack of attestation,^7 lack of knowledge of danger¬ 
ous condition,^® last clear chance,^9 lawfulness of 


S6. Cal.—Carey v. Pacific Gas & 
Electric Co., 242 P. 27, 76 CaLApp. 
122 

Ind.-^leveland, C., C. & St. L. Ry. 
Co. V. Lynn, 25 N.B. 577, 28 N.B. 67, 
177 Ind. 311. 

37- Ga».--Lewls v. Patterson, 12 S.B. 
2d 523. 121 Ga. 348. 

Ill.—Olympia Fields Country Club v. 
Bankers Indem. Ins. Co., 60 N.E.2d 
896, 825 I11.APP. 649. 

N.T.—Miller v. New Yorli Rapid 
Transit Corp., 296 N.T.S. 716, 261 
App.Div. 840. 

64 C.J. p 810 note 82. 

28. Ind.—^Prudential Ins. Co. of 
America v. Smith, 168 N.E. 864, 90 
Ind.App. 366. 

Mo.—^Prince v. Metropolitan Life Ins. 

Co., 129 S.W.9d 6, 236 Mo.App. 168. 
Okl.—National Life & Accident Ins. 
Co. V. Roberson, 86 P.2d 472, 162 
OkL 136. 

38. Tex.—^Rlo Grande Valley Tel. Co. 

V. Hocut, Ciy.App., 98 S.W.2d 167, 
error dismissed. 

30. Mo.—Chamberlain v. Hamilton, 
App., 93 S.W.2d 1014. 

81. Ky.—Sackett v. Minlard, 294 S. 

W. 487, 219 Ky. 765. 

32. Mo.—Nlckelson v. Clements, 
App., 56 S.W,2d 142. 

33. Iowa.—Whyte v. Union Mut 
Casualty Co., 227 N.W. 618, 202, 
Iowa 917. 

34. Va—Railway Exp. Agency v. 
Kessler, 52 S.E.2d 102, 189 Va 301. 

35. Va—Greenland Development 
Oorp. V. Allied Heating Products 
Co., 85 S.E.2d 801, 184 Va 688, 164 
A.L.R. 1312. 

3a CaL—^Howard v. Clark, 84 P.2d 
529, 29 Cal.App.2d 374. 

Ill.—Grubb V. Illinois Terminal Co., 
8 N.E.2d 934. 366 HI. 330. 

87. Tex.—Texas Electric Service Co. 
V. Kinkead, Civ.App., 36 S.W.2d 
1062. 

64 C. J. p 810 note 23. 

38. N.J.—^Hellstem v. Smelowltz, 86 
A.2d 265, 17 N.J.Super. 366. 

Tex.—South Plains Coaches v. Beh¬ 
ringer, CIvAlPP., 32 S.W.2d 959. 

39. Mo.—Conley v. Johnson, 222 S.W. 
891, 204 Mo.App. 186. 

40. Cal.—Bickford v. Pacific Elec¬ 
tric Ry. Co., 8 P.2d 186, 120 Cal. 
App. 542. 


Ohio.—^Kay v. Pennsylvania R. Co., 
App., 102 N.B.2d 865. 

41. Mo.—^Edwards v. Business Men's 
Assur. Co. of America 168 S.W. 2d 
82, 350 Mo. 666—Old Bank of 
Stoutsville V. Curtiss, 260 S.W. 812, 
214 Mo.App. 270. 

43. fiLtent in: 

(1) Making deposit—Craig v. Bank 
of Granby, 238 S.W. 607, 210 MoA.pp. 
834. 

(2) Making payment.—In re 
House's Estate, 17 N.W.2d 883, 146 
Neb. 670. 

(3) Publication of slander.—Boyce 
v. Wheeler, 126 S.W. 84, 197 Mo.App. 
296. 

Intent of seller 

Iowa—Schlichting v. Rowell, 119 N. 

W. 161, 140 Iowa 731. 

Intent tot 

(1) Defraud.—Citizens & Southern 
Nat Bank v. Kontz, 194 S.B. 586, 185 
Ga 131—^Pflelger v. Jones, 94 S.B. 680, 
147 Ga 478. 

(2) Delay.—Citizens & Southern 
Nat Bank v. Kontz, 194 S.E. 536, 185 
Ga 131. 

(3) Make present gift—^Ball v. 
Forbes, 49 N.E.2d 898, 314 Mass. 200. 

(4) Pass title.—Barton v, Lary, 
Tex.Civ.App., 283 S.W. 920. 

43. Ill.—Wennmaoher v. Choate, 224 
IlLApp. 42. 

Minn.—Carlson v, Fredsall, 87 N.W. 

2d 744, 228 Minn. 461. 

Tex.—^Texas Public Utilities Corp. v. 
Martin, Clv.App., 186 S.W.2d 889. 

44. Ill.—Grubb v. Illinois Terminal 
Co., 8 N.B.2d 934, 86'6 Ill. 330. 

Iowa—Rogers v. Jefferson, 272 N.W. 

I 632, 223 Iowa 718. 

145. Ga—Hutcheson v. Browning, 
129 S.E. 125, 34 GaApp. 276. 

Mo.—^Edwards v. Business Men's 
Assur. Co. of America 108 S.W.2d 
82, 350 Mo. 666—Gillioz v. State 
Highway Commission, 168 S.W.2d 
18, 348 Mo. 211. 

Wash,—^Discargar v. City of Seattle, 
171 P,2d 206, 25 Wash.2d 306. 

46. Cal.—^Florine v. Market St. Ry. 
Co., 149 P,2d 41, 64 Cal.App.2d 681 
—Van Fleet v. Heyler, 125 P.2d 
686, 61 C€a,App.2d 719—Prato v. 
Snyder, 65 P.2d 255, 12 Cal.App. 
2d 88. 

Colo.—^Denver Dry Goods Co. v. Pend¬ 
er, 262 P.2d 257. 

103.8 


Conn.—Olderman v. Bridgeport-City 
Trust Co., 4 A.2d 646, 125 Conn. 
177. 

Ga—^Lewis v. Patterson, 12 S.B. 2d 
593, 191 Ga 348. 

Ky.—^Happy-Scuddy Coal Co. v. 
Combs, 219 S.W.2d 968, 310 Ky. 52 
—^Pedigo V. Osborne, 129 S.W.2d 
996, 279 Ky. 86. 

Miss.—Graves v. Johnson, 176 So. 
256, 179 Miss. 466, followed in 
Graves v. Hamilton, 177 So. S'60. 

Mo.—Scott V. Missouri Ins. Oo., 233 
S.W.2d 660, 361 Mo. 61—Willsie v. 
Thompson, 223 S.W.2d 458, 359 Mo. 
775—McGrew v. Thompson, 184 S. 
W.2d 994, -SeS Mo. 866—^Daggs v. 
Patsos, App., 260 S.W.2d 794— 
Spears v. Schantz, App., 246 S.W. 
2d 399—^Ashby v. Illinois Terminal 

R. Co., 132 S.W.2d 1076, 286 Mo. 
App. 464, certiorari Quashed State 
ex rel. Illinois Terminal R. Co. v. 
Hughes, 144 S.W.2d 142, 846 Mo. 
1029—xjrong V. F. W. Wool worth 
Co., 109 S.W.2d 86, 282 Mo.App. 
417—Setzer v. Ulrich, App., 90 S. 
W.2d 164—^Hunt v. Dean, App., 72 

S. W.2d 831. 

Ohio.—^Haacke v. Lease, App., 41 N. 
E.2d 590. 

Or.—^Belknap v. Klaumann, 178 P.2d 
164, 181 Or. 1. 

W.Va—^Bowman v. Monongahela 
West Penn Public Service Oo., 21 
S.B.2d 148, 124 W.Va 604—Lynch 
V. Alderton, 20 S.B.2d 667, 124 W. 
Va 446. 

64 C.J. p 810 note 6. 

47. Ill.—Snyder v. Steele, 122 N.E. 
520, 287 Ill. 159. 

48. Mo.—Schwartz v. S. S. Kresge 
Co., 185 S.W.2d 87, 238 Mo.App. 
1165. 

49. Ark.—^Rogers v, Crawford, 247 
S.W.2d 1006, 220 Ark, 386. 

CaJ.—^Rasmussen v. Fresno Traction 
Co., 32 P.2d 1091, 138 Cal.App. 640. 
Mo.—Sauer v. Winkler, 263 S.W.2d 
870. 

Va.—^Herbert v. Stephenson, 35 S.E.2d 
763, 184 Va 467. 

1 W.Va—Vaughan v. Oates, 37 S.B.2d 
‘ 479, 128 W.Va 654. 

64 O.J. p 810 note 8. 

Hnmanltarlaii. dootrine 

Mo.—Scudder v. St. Joseph Belt Ry. 

Co., 92 S.W.2d 138, 838 Mo. 492— 
, Ashby V. Illinois Terminal R. Co., 
132 S,W.2d 107'6, 235 Mo.App. 464, 
certiorari Quashed State ex rel. 
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arrest,50 lawfulness of landlord's entry after breadi 
of lease,51 liability for acts of third persons,®^ lia¬ 
bility for false imprisonment without proof of 
malice or want of probable cause,®^ liability for 
nuisance,®^ liability of accommodation maker of 
note,®® liability of principal,®® maintaining look¬ 
out,®*^ malice,®® membership in association,®® mis- 
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representation,®® mitigation of dam ages,®^ nature 
of disability,®® necessity of prolongation of work,®® 
necessity of tender,®® negligence in giving order,®® 
negligence of agent or servant,®® negligence of de¬ 
fendant,®'^ non est factum,®® nonpayment,®* obedi¬ 
ence to instructions,"^® ordinary or reasonable care,^^ 


Illinois Tenninal B. Co. y. Hughos, 
144 S.W.2d 142, 346 Mo. 10"29—Ash- 
brook V. Willis, 100 S.W.2d 948. 231 
Mo.App. 460. 

BOi Mo.—^Engelbrecht v. Rowoworth, 
157 S.W.2d 242, 236 Mo.App. 459. 

51. Iowa.—Durflinger y. Heaton, 258 
N.W. 543, 219 Iowa 528. 

52 . xj.S.—^Eldridge y. McGeorge, C.C. 
A.Ark., 99 F.2d 835. 

Ark.—Clear v. Earle Compress Co., 
234 'S.W. '272, 150 Ark. 419. 

Ohio.—Shimiok y. Steams, App., 91 
N.E.2'd 292. 

53. Ala.—-De Armond y. Saunders, 9 
So.2d 747. 243 Ala. 263. 

54 . N.T.—Hopper v. Comfort Coal & | 
Lumber Co., 80 N.T.S.2d 351, af¬ 
firmed 80 iN’.T.S.2d 367, 274 App. 
Dly. 797. 

5& Mo.—^Natural Bridge Trust Co. 
y. Hannibal, App., 109 S.W.2d 901. 

56. Cal.—Colgroye y. Lompoc Model 
T Club, 124 P.2d 128, 61 Cal.App. 
2d 18. 

64 C.J. p 811 note 10. 

57. Neb.—^Dunlap v. Welch, 41 N.W. 
2d 384, 152 Neb. 469—Johnson y. 
Griepenstroh, 33 N.W.2d 649, 160 
Neb. 126. 

Va.—Shearin y. Virginia Elec. & Pow¬ 
er Co.. 29 S.B.2d 841, 182 Va. 573. 
64 C.J. p 811 note 11. 

58 . m. —Bawson y. St Louis Smelt¬ 
ing & Refining Co., 221 IU.App. 
408. 

Mo.—Jones y. Phillips Petroleum Co., 
186 S.W.2d 868, 239 Mo.App. 331. 
W.Va.—Show y. Mount Vernon Farm 
Dairy Products, 23 S.B.2d 68, 126 
W.Va. 116. 

59. Mo.—Bentley v. Hurley, 299 S. 
W. 604, 222 Mo.App. 61. 

ea Ky.—Eigelbach y. Roppel, 92 S. 

W.2d 76, 263 Ky. 604. 

N*,T.—Weber v. Philadelphia Fire & 
Marine Ins. Co., 46 N.T.S.2d 729, 
267 App.Diy. 370. 

Okl.—National Life & Accident Ins. 
Co. V. Roberson, 36 P.2d 479, 169 
Okl. 136. 

61. Md.—Atholwood Development 

Co. V. Houston, 19 A.2d 706, 179 
Md. 441. 

]Sr C —ChesBon v. Kieckhefer Contain¬ 
er Co., 1 S.B.2d 367, 216 N.C. 112. 
64 C.J. p 811 note 14. 

62. Mo.—State ex rel. Mutual Ben. 
Health & Accident Ass'n v. Hughes 
174 S.W.2d 869, 861 Mo. 1081— 


Zips V. Mutual Ben. Health & Ac¬ 
cident Ass'n, App., 176 S.W.2d 66. 

63. Md.—^Davey Tree Expert Co. v. 
Dennis, 126 A. 697, 146 Md. 86. 

64. Ill.—Shultz v. Mlller-Hamilton, 
189 ni.App. 396. 

65. Tex.—^Robins v. Connolly, Civ. 
App., 241 S.W. 244. 

66. Ala.—Montgomery City Lines v. 
Scott 26 So.2d 200, 248 Ala. 27. 

ni.—Rigdon y. Crosby, 66 N.B.2d 
190, 328 IllJ^pp. 899. 

Mo.—^McDonnell v. St Louis Public 
Service Co., 249 S.W.2d 412—Grace 
V. St Louis Public Service Co., 249 
S.W.2d 409—Jones v. Terminal R. 
R. Ass'n of St Louis. 24*2 S.W.2d 
. 473—Jones v. Thompson, Employ¬ 
ers Mut Liability Assur. Co. of 
Wis., Intervener, 193 S.W.2id 598. 

N.T.—^McNulty y. Sunset Warehous¬ 
es, 8 N.T.S.2d 703, 266 App.Dlv. 
821 

64 CJ. p 811 note 18. 

67. Ariz.—^Pickwick Stages Corpora¬ 
tion v. Messinger, 36 P.2d 168, 44 
Artz. 174. 

Cal.—^Pierce v. Paterson, 123 P.2d 544, 
60 Cal.App.2d 486—Warwick v. 
Maneely, 104 P.2d 8-31, 40 Cal.App. 
2d 235, followed in 104 P.2d 838, 
40 Cal.App.2d 812 and 104 P.2d 
838, 40 Cal.App.2d 813. 

Conn.—^Redgate v. Doyle, 195 A. 196, 
123 Conn. 291. 

Ill.—Magill v. George, 117 N.B.2d 
567, 1 Ill.App.2d 222—Henrikson v. 
Knox, 111 N.E.2d 384, 360 IlLApp. 
57—Alexander v. Sullivan, 78 N.B. 
2d 338, 384 IlLApp. 42—Bohannon 
y. Simms, 73 N.E.2d 661, 331 Ill. 
App. 611. 

Ind.—Chandler v. Kraner, 73 N.B.2d 
490, 117 Ind.App. 538. 

Iowa.—^Keller v. Gartin, 261 N.W. 
776, 220 Iowa 78. 

Mo.—Willey v. Fyrogas Oo., 261 S.W. 
2d 636, 868 Mo. 406—Rohde v. St 
Louis Public Service Co., 249 S.W. 
2d 417—^Hensley v. Dorr, 191 S.W. 
2d 663—Nimmo v. Perklnson Bros. 
Const Co., 85 S.W.2d 98—Nix v. St 
Louis Public Service Co., App., 228 
S.W.2d 369—Neely v. Fteeze, 225 S. 
W.2d 144, 240 Mo.App. 1001—Lind¬ 
sey v. Rogers, App** 220 S.W.2d 937 
—Hoeller v. St Louis Public Serv¬ 
ice Co., App., 199 S.W.2d 7-^ab- 
lonski v. May Dept Stores Co., 
App., 163 S.W.2d 786—Glader Y» 
City of Richmond Heights, App., 
121 S.W.2d 264—Taylor v. Missouri 
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Natural Gas Co., App., 67 S.W.2d 
107. 

Neb.—^Lund v. Holbrook, 46 N.W.2d 
130, 153 Neb. 706—Hamilton v. 
Omaha & Council Bluffs St Ry. 
Co., 41 N.W.2d 139, 162 Neb. 328. 

N.T.—^Lazar v. Westchester Street 
Transp. Co., 61 N.T.S.2d 638, 268 
App.Dlv. 387—Rivlsto v. Heller, 2 
N.Y.S.2d 288, 253 App.Dlv. 351— 
Fardellone v. Sobel, 87 N.T.S.2d 
268. 

Ohio.—Abercrombie v. Roof, 28 N.B. 
2d 772. *64 Ohio App. 366-vDlxie 
Wholesale Grocery v. Baltimore & 
Ohio Warehouse Co„ 28 N.B.2d 694, 
64 Ohio App. 241. 

Tenn.—^Toomey v, Gtoad, 12 Tenn. 
App. 80. 

Va.—Stevens v. Miraklan, 12 S.E.2d 
780, 177 Va. 123. 

64 C.J. p 811 note 19. 

Failnve to yield right of way 
Ark.—Davis v. Self, 246 S.W.2d 426, 
220 Ark. T29. 

Fosltlye acts and nonaotloii. 

Where issue is presented touching 
positive acts of negligence, and also 
issue involving lack of care from 
nonaction, instructions predicating 
verdict on the one and ignoring the 
other is error.—South Highlands In¬ 
firmary V. Galloway, 171 So. 250, 233 
Ala. 276. 

Negligenoe of one of defendants 
Cal.—Warwick v. Maneely, 104 P.2d 
8'31, 40 Cal.App.2d 236, followed in 
104 P.2d 838, 40 Cal.App.2d 812, and 
104 P.2d 838, 40 Cal.App.2d 813. 
Xnstmotion not giving guide as to 
acts or omissions oonstitating neg- 
ligenoe 

Mies.—^IHinois Cent R. Co. v. Gib¬ 
son, 70 So.2d 52. 

NegUgenoe in permitting fire to 
spread 

Mo.—^Willard v. Bethurem, App., 234 
S.W.2d 18. 

STegUgent speed 

Pa.—^Randolph v. Campbell, 62 A2d 
60, 360 Pa. 468. 

64 C.J. p 811 note 20. 

68. W.V8U—Snider v. Robinett 88 S. 
B. 699, 78 W.Va. 88. 

69. Md.—^Provident Trust Co. of 
Philadelphia v. Massey, 126 A 821, 
146 Md. 34. 

70. Ala.—Harblson-Walker Refrac¬ 
tories Oo. V. Knight, 76 So. 41*4, 10 
AlaApp. 177. 

71. Cal.—Angler v. Bruck, 181 P.2d 
876, 66 Cal.App.2d 65. 



88 C.J.S. 


i 388 TRIAL 

ownershippartial-recovery,T3 partnership,*^^ payr 
ment,*^^ permanent disability,*^® place where ac¬ 
cident happened as affecting speed,pledge,7® pos¬ 
session under chattel mortgage,*^3 privilege,®® prob¬ 
able cause,procuring cause,®® proof of death,®® 
proof of loss,®^ and proximate cause.®® 

Additional instructions have been held erroneous 


as ignoring or exduding issues with respect to 
publication of slander,®® purchase by defendant,®^ 
qualifications of doctrine of emergency,®® qualifica¬ 
tion of presumption that others will not violate 
law,®® rate of speed,®® ratification,reasonable ap¬ 
prehension of danger,®® reasonable grounds for 
making arrest,®® reasonable time for passenger to 
alight,®^ reasonable rental value,®® reasonable time 


Ga.—Benton v. Roberts, 1?6 S.B. 804, 
49 GcuApp. 760. 

Ill.—^McMahan v. Daugrherty, 21 N.R 
2d 50. 800 llLApp. 615. 

Ind.—ChicasTO, I. & L, By. C3o. v. 
Downey, 5 IN’.B.2d 666, 103 Ind.App. 
672. 

Miss.—Federal Compress Co. v. Craig, 
7 ^.2d 682, 198 Miss. 689—McComb 
Box Co. V. Duck, 1'64 So. 406, 174 
Miss. 449. 

Mo,—-Willey v. Pyrogas Co., 261 S.W. 
2d 635, 3’63 Mo. 406—^Nimmo v. 
Perkinson Bros. Const. Co., 85 S. 
W.3d 98. 

Ohio.—Williams v. Judd, App., 34 N. 
R2d 799. 

Or.—Koski v. Anderson, 71 P.2d 1009, 
167 Or. 349. 

Wis.—Stenson v. Schumacher, 290 N. 

W. 285. 234 Wis. 19. 

64 C.J. P 811 note 24. 

FresuiaptloxL that person will use 
ordinary oare and reasonable pre¬ 
cautions for his own safety held er¬ 
roneously Ignored.—Saltas v, Affleck, 
106 P.2d 176, .89 Utah 881. 

72. iNT.C.—James v. James, 38 S.E.2d 
168, 226 (N’.C. 399. 

64 C.J. p 811 note 25. 

73- U.S.—J. R Riley Inv. Co. v. 

Sakow, C.C.A.Alaska, 98 F.2d 8. 

Ill.—^Bender v. Benden, 221 Ill.App. 
494. 

74i. Mo.—Thornton v. Mersereau, 161 
S.W. 212, 168 Mo.App. 1. 

75. Ga.—BArrell v. Blaokshear Mfg. 
Oo., 1 SJas.2d 4f40, 187 Ga. 631. 

Ill.—Goldberg v. Brzezicki, 88 N.R2d 
739, 339 IlLApp.' 148—Smidt v. Du¬ 
bois, 190'dll.App. 663. 

Faymtat in full . 

U.S.—^Brown v. Pullen, Alaska, 269 
F. 868, 170 C.C.A. 668. 

76. Ark.—^Pacific Mut Life Ins. Co. 

V. Hawkins, 116 S.W.2d 846, 195 
Ark. 1099. 

77. Ohio.—^Dixon v. Tellow Cab Co. 
of Cleveland, App., 63 N'.E.2d 926. 

Ta. Mo.—Warrington v. KaJlauner, 
116 S.W. 492, 136 Mo.:^. 6. • 

79. Ill.—Cope V. Brentz, 190 IlhApp. 
604. 

80. Va.—Ohesapeakd Ferry Co. v. 
Hudgins, 166 S.E. 429, 166 Va. 874. 

81. W.Va—Show V. Mptint Vernon 
Farm Dairy Products, 23 S.E.2d 
68, 125 W.Va-. 116. 

64 C.J. p 811 note 33. 


82. Tex.—Dismukes v. Gilmer, Civ. 
App.. 28-6 S.W. 495. 

83. Ark.—Cotton States Life Ins. 
Co. V. Tanner. 28 S.W.2d 268, 180 
Ark. 877. 

84. Ky.—^Royal Exchange Assur. of 
London, England v. Collins. 20 S. 

W.2d 1023, 231* Ky. 31. 

85. Ala.—Terry v. Nelms. 54 So.2d 
282, 26*6 Ala. 291—Johnson v. Mc- 
Near, 62 So.2d 154, 255 Ala. 467— 
Roberts v. McCall, 17 So.2d 169, 
245 Ala. 369—Crotwell v. Cowan, 
198 So. 126, 240 Ala. 119—Hayes v. 
Adabama Power Co., 194 So. 506, 239 
Ala. 207—Mobile Light & R. Co. v. 
Nicholas. 167 So. 298, 232 Ala. 213. 

Ark.—Davis v. Self, 246 S.W.2d 426, 
220 Ark. 129—^Missouri Pac. R. Co. 
V. Frye, 214 S.W.2d 495, 214 Ark. 
92. 

Cal.—^Nelson v. Southern Pac. Co., 67 
P.2d 68*2. 3 Cal.2d 648—Spear v. 
Leuenberger. 112 P.2d 43, 44 Cal. 
App.2d 236—Simmons v. Lamb, 94 
P.2d 814, 86 Cal.App.2d 109—How¬ 
ard V. Clark, 84 P.2d 529, 29 Cal. 
App.2d 374—^Broun v. Blair, 80 P. 
2d 95, 28 Cal.App.2d 613: 

Conn.—Cosgrove v. Shusterman, 26 
j A.2d 471, 129 Conn. 1. 

1 Ill.—Buehler v. White, 85 N,R2d 
203, 337 IlLApp. 18—Klavs v. 

Sheets, 79 N.R2d 86 , 334 IlLApp. 
614—^Alexander v. Sullivan, 78 N.B. 

I 2d 333, 334 IlLApp. 42—Ripke v. 
Bernstein, 76 N.E.2d 352, 332 Ill. 
App. 668 —^Allied Cab Co. v. Hop¬ 
kins, 60 N.B.2d 37, 325 IlLApp. 
2.65—West V, Porritt, 68 N.B.2d 
13, 321 IlLApp. 312—Krawitz v. 
Levinstein, 52 N.E.2d 60, 320 Ill. 
App. 618—Bain v. Richardson, 29 
N.E.2d 868 , 307 IlLApp. 238—Erick¬ 
son V. Central Ill. Elec. & Gas Oo., 
6 N.E.2d 301, 288 IlLApp. 628. 

Indl—^Harris v. Public Service Co. 
of Ind., 109 N.E.2d 433, 128 Ind. 
App. 429—Nepsha v. Woznlak,.92 N. 
R2d 734, 120 Ind.App. 362—Indiana 
Service Corp. v. Schaefer, 199 N. 
B. 168, 101 Ind.App. 294—Bonham 
• v. Mendenhall, 188 N.E. 695, 98 Ind. 
App. 189. 

‘Ky.—Druggist Mut. Ins. Co. v. Ba¬ 
ker, 264 S.W.2d 691. 

Mich.—Vukich v. City ‘ of Detroit, 
Dept, of St. Ry»., 28 N.W.2d 894, 
318 Mich. <515. . 

Miss.—Calces v. Mohon, 44 So.2d 661, 

. 208 Miss. 478. 

Mo.—^Ferdente v. SL Louis Public 
Service O 9 ., 247 S.W.2d 773 —Ben- 
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ham v: McCoy, 213 S.W.2d 914— 
Nagel V. Thompson, 170 S.W.2d 416, 
237 Mo.App. 1061—Jablonski v. 
May Dept Stores Co., App., 162 S. 
W.2d 786. 

N.C.—Williams v. Cody, 72 S.E.2d 
867, 236 N.C. 42Templeton v. 
Kelley, 5 S.B.2d 666 , 216 N.C. 487. 
modified on other grounds 7 S.E. 
2d 380, 217 N.C. 164—Stephens v. 
Johnson. 1 S.E.2d 367, 216 N.C. 133 
—Woods V. Freeman, 196 S.E. 812, 
218 N.C. 314—Wright v. D. Pender 
Grocery Oo., 187 S.E. 564, 210 N.C. 
462. 

Ohio.—^Blossom Peanut Co. v. City of 
Maple Heights, App., 79 N.E.2d 
•678. 

Okl.—^PeuQuay v. Ecker, 167 P.2d 746, 
195 Okl. 285. 

Tex-—Gillette Motor Transport v. 
Fine, Civ.App., 103 S.W.2d 196-^ 
St- Louis, B. & M. Ry. Co. v. Brack, 
Civ.App., 102 S.W.2d 261. 

Utah.—Johnson v. Lewis, 240 P.2d 
498. 

Va—Overton v. Slaughter, 66 S.R2d 
358, 190 Va 172—Chappell v. 

White, 29 S.B.2d 868 , 182 Va 626. 
W.Va—Miller v. Douglas, 5 S.E.2d 
799, 121 W.Va 638. 

64 C.J. p 811 note 37. 

86 . Mo.—Boomshaft v. Klauber, 190 
S.W. 616, 196 Mo.App. 222. 

87. Neh.—Tillson v, Holloway, 134 
N.W. 23’2, 90 Neb. 481, Ann.Cas. 
1913B 78, motion denied 136 N.W. 
44, 91 Neb. 484. 

88 . Neb.—^Johnson v. Griepenstroh, 
33 N.W.2d 649. 160 Neb. 126. 

89. CaJ.—Carl'son v, Shewalter, 243 
P.2d 649, 110 Cal.App.2d 655. 

90. Ill.—^Krawitz v- Levinstein, 52 N. 
R2d 6 O; 320 IH'.App. 618. 

Mo.—Davis v. Kansais City Rys. Co., 
204 S.W. 692,. 199 Mo.App. 621. 

91. Or.—Clark v. Opp, 66 P.2d 1179, 
166 Or. 197. 

64 C.J. p 811 note 41. 

92. Cal.—^Hedding v. Pearson, 173 
P.2d 382, 76 CaJ.App.2d 481. 

Or.—Cox V. Jones, 6 P.2d 102, 1<88 
Or. 327. 

93. N.T.—^Miller v. New York Rapid 
Transit Coip., 296 N.T.S. 716, 261 
App.Dly. 840. 

94. Mo.—^Payne v. St Louis-San 
Francisco Ry. Co., App., 266 S.W. 
538. 

96. Or.—McGee v. Beckley, 102 P. 
303, 103 P. fl, 64 Or. 260. 
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to repair,^® receiver’s authority to compound note,®7 
recoupment,®® release,®® reliance of buyer on war- 
ranty,^ repair clause of contract,^ requirement that 
injury arise out of emplo 3 rment,® res ipsa loquitur 
doctrine,^ right of access,® right of one riding on 
pass,® right of recoupment,^ right of shipper to con¬ 
trol shipment,® right of way,® sale to partner on 
individual account,^® scope of authority,^! scope of 
employment,service of legal process,i® settle¬ 
ment,shrinkage in weight,^® simple tool doc- 
trine,^® slackening speed,l7 speed limit,^® staleness 
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of claim,!® statute of frauds,®® statute of limita¬ 
tions,®! statutory provisions,®® statutory purpose,®® 
sudden emergency doctrine,®^ sufficiency in num¬ 
ber,®® suicide,®® surrender of premises after con¬ 
structive eviction,®7 tender,®® time of payment,®® 
time to warn,®® traffic signal,®! unauthorized debit,®® 
understanding of libelous or slanderous words,®® 
undue influence,®^ unlawfulness of ^reement,®® un¬ 
precedented rain,®® use of notes for purpose not 
agreed on,®*^ usury,®® validity of claim,®® violation 


96- HI.—^Muenter v. Moline Plow 
Co., 182 ni.App. B78. 

Mo.—^McGrew v. Thompson, 184 S.W. 
2d 994, 858 Mo. 856. 

97- Ark.—Snyder v. Shaffers I>rug 
Store, 98 S.W.2d 879, 193 Ark. 197. 

98. Ark.—v. Magrruder, 299 S. 
W. 883, 176>rk. 398. 

99. Ark.—Postal Telegraph-Cable 
Co. V. White, 66 S.W.2d 642, 188 
Ark. 361. 

Mo.—Schreiber v. Central Mut. Ins. 

Ass’n, App., 108 S.W.2d 1052. 

64 C.J. p 812 note 47. 

I. Iowa.—Schlicting v. Rowell, 119 
N.W. 151, 140 Iowa 7-81. 

Mo.—^Davies v. Motor Radio Co., App., 
236 aW.2d 409. 

5. Me.—^Berman v. Iiangley, 109 A. 
393, 119 Me. 124. 

3. Md.—Kelso v. Rice, 126 A. 98, 146 
Md. 267. 

4. Mo. — Glasco Electric Co. v. Union 
Electric Light & Power Co., >61 S.W. 
2d 966, 332 Mo. 1079. 

6. N.Y.-^ohnson v. May, 178 N.T.S. 
742, 189 Ajpp.Div. 196. 

6b Ala.—^Louisville & N. R. Co. v. 
Dawson, 66 So. 905, 11 Ala.App. 
621. 

7- Md.—^Philipsbom Co. v. Finemau, 
129 A. 81, 148 Md. 188. 

8. U.S.—Southern Pac. Co. v. Stew¬ 
art, Ariz., 238 F. 966, 147 C.C.A. 
630, error dismissed 88 S.Ct 180, 
245 U.S. 859, 62 L.Ed. 345, reversed 
on other grounds 89 S.Ct 189, 248 
U.S. 446, 63 L.Ed. 360. 

9. Ill.—^Krawitz v. Levinstein, 52 N. 
E.2d 60, >820 IlLApp. 618. 

Mo.—^Rosenkoetter v. Fleer, 165 S.W. 
2d 157. 

Va.—Overton v. Slaughter, 56 S.E.2d 
868, 190 Va. 172. 

la Ga«—Hill V. Wallace, 119 S.E. 
468, 81 Ga.App. 72. 

II. Ark.—Carp v: Priess, 265 S.W. 
664, 166 Ark. 130. 

Mo.—^I>ovino V. Creberal Am. Life Ins. 
Co.. App., 127 S.W.2d 732. 

18. 'Ind.-^unior Toy Corp. v. Novak, 
21 N.E.2d 445, 107 Ind.App. 427. 

88C.J.si—66 


Neb.—^Bocian v. Union Pac. R. Co., 
289 N.W. 372, 137 Neb. 318. 

N.C.—Templeton v. Kelley, 5 S.E.2d 
655, 216 N.C. 487, modified on other 
grounds 7 S.E.2d 380, 217 N.C. 164. 
64 C.J, p 812 note 67. 

13. Ga.—^Benton v. Maddox, 16 S.E. 
2d 1.41, 65 Ga.App. 540. 

14. Ill.—^Turner v. Paige, 194 HI. 
App. 203. 

15. Tex.—International G. N. Ry. 

Co. V. Landa & Storey, Civ.App., 
183 S.W. 384. 

16. S.C.—^Rodgers v. Pacific Mills, 
159 S.E. 655, 161 S.C. 376. 

17. Pa.—^Randolph v. Campbell, 6'2 
A.2d 60. 360 Pa. 453. 

64 C.J. p 812 note 61. 

16. N.C.—Childress v. Johnson Mo¬ 
tor Lines, 70 S.E.2d 558, 235 N.C. 
5'22. 

19. ' U.S.—^Moore v. Foster Lumber 
Co., Tex., 231 F. 1, 145 C.C.A. 189. 

20. Ark.—Arkadelphia Milling Co. v. 
Green, 219 S.W. 319, 142 Ark. 665. 

N.Y,—^Badger v. Scobell Chemical Co., 
224 N.Y.S, 648, 221 App.Dlv. 490. 

21. Ark.—Collier v. Thompson, 22 

S.W,2d 562, 180 Ark. 695. 

Mo.—^Kansas City Photo Co. v. Kan¬ 
sas City Bridge Co., App., 195 S.W. 
1051. 

22. U.S.—Fidelity & Cas. Co. of N. 
Y, V. Fornaro Co., C.C.A.Ohlo, 130 
F.2d 877. 

Ga.—Cedrone v. Beck, 40 S.B.2d 388, 
74 Ga.App. 488. 

Iowa.—^Harrington v. Portman, 8 N. 

W.2d 713, 233 Iowa 92. 

Idaho.—Applebaum v. Stanton, 276 P. 
47, 47 Idaho 895. 

Ill.—Ritson V. New York, C. & St. L. 
R. Co., 88 N.B.2d 617, 896 Hl.App. 
356. 

Ky.—^Rogers v. Abbott 240 S.W.2d 
840—^Applegate v. Johnson, '208 S. 
W.2d 77, 306 Ky. 368. 

N.C.—Chambers v. Allen, 68 S.E.2d 
212, 233 N.C. 196. 

Ohio.—Clark v. Stewart, 186 N.E. 71, 
126 Ohio St 263. 

Wis.—Beer v. Strauf, 296 N.W. 68, 
; 236 Wis. 597. 

1041 ■ 


23. Mo.—Smith V. Harblson-Walker 
Refractories Co., 100 S.W.2d 909, 
340 Mo. 389. 

24. Miss.—Jones v. Dixie Greyhound 
Lines, 50 So.2d 902, 211 Miss. 34. 

mstrncUoa. ignoring limita-tionB on 
applicability of doctrine 
Mich.—Socony Vacuiun Oil Co. v. 
Marvin. 21 N.W.2d 841, 818 Mich. 
628. 

25. Mich.—Karwick v. Pickands, 137 
N.W. 219, 171 Mich. 468. 

26. Ky.—North American Accident 
Ins. Co. V. McAlister, 160 S.W.2d 
385, 290 Ky. 88. 

Mo.—^Edwards v. Business Men’s As- 
sur. Oo. of America, WS S.W.2d 
82, 350 Mo. 6>66. 

27- Ill.—Tulupan v. Sauer, 53 N.R2d 
306, 321 H1.APP. 627. 

28. Ga.—^Anderson v. Barron, '49 S. 
E.2d 874, 208 Ga. 785. 

29. Mo.—Jackson v. Renken, App., 
283 S.W. ?29. 

30. Cal.—^McGtowan v. City of Los 
I Angeles, 223 P.2d 862, 100 Cal.App. 

2d 386, 21 AL.R.2d 1206. 

31. Or,—Schultz V. Shirley, 220 P. 
2d 86, 189 Or. 363. 

32. Mo.—Cammann v, Edwards, 117 
S.W.2d 1077, 342 Mo. 840. 

33. Mo.—^Norris v! Brady, 132 S.W. 
2d 1059, 2-34 Mo.App. 437. 

64 C.J. p 812 note 68. 

34. Ill.—Snyder v. Steele, 122 N.E. 
520, 287 HI. 159. 

Mo.—^Thomas v. Thomas, 186 S.W, 
993. 

35. N.C.—Johnson v. Pittman, 139 S. 
E. 440, 194 N.C. 298. 

36. Mo.—^Bedley v. Wabash Ry. Co., 
App., 207 S.W. 82—Rifle v. Wabash 

R. Co., 207 S.W. 78, 200 Mo.App. 
897. . 

37. Mo.—Mutual Life of Illinois v. 
McKinnis, App., 47 S.W.2d 664. 

38. Ga.—Simpson v. Charters, 196 

S. E. 31, 185 Ga. 592. 

39. Or.—Mount v. Welsh, 247 P. 816, 
118 Or. 568. 
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of law,^0 waiver,^! wantonness,^2 warning,^2 war- 

ranty,^^ whether injured person engaged in inter¬ 
state commerce, and whether a new note operated 
as payment or renewal.^® 


(3) Instructions Held Not Erroneous 

Various instructions have been held not erroneous 
as ignoring or excluding Issues, theories, or defenses. 

Among other mstances,^^ instructions in particu- 


40. Mo.—Banta v. Union Pac. R. Co., 
242 S.W.2d 34, 3162 Mo. 4'21. 

Ohio.—^Blackford v. Kaplan, 20 N.B. 
2d 522, 135 Ohio S>t. 268. 

Street a« pcctma fftole a e gligeaoe 

Ill.—^Rasmussen v. Wiley, 39 N.E.2d 
67, 312 IlLApp. 404. 

41. Mo.—Scott V. Missouri Ins. Co., 
233 S.W.2d <660, 361 Mo. 61. 

64 C.J. p 812 note 74. 

42. Ala.—^Buchanan v. Vaughn, 71 
So.2d 56, 260 Ala. 432—-Tyler v, 
Drennen, 61 So.2d 616, 266 Ala. 377 
—^Louisville & N. R. Co. v. Sun¬ 
day, 28 So.2d 796, 248 Ala. 697— 
Roberts v. McCall, 17 So.2d 159, 
245 Ala. 369—Seitz v. Heep, 10 So. 
2d 148, 243 Ala. 372—Sima v. Bir¬ 
mingham Elec. Co., 189 So. 547, 
238 Ala. 83—Coleman v. Hamilton 
Storage Co., 180 So. 663, 235 Ala. 
663. 

Ill.—Goodwin V. Lamb. 101 N.B.2d 
207, 344 IlLApp. 449—^Bohannon v. 
Simms, 73 a^.E.2d 661, 331 IlLApp. 
611. 

W.Va.—Spence v. Browning Motor 
Freight Lines. Inc,, 77 S.B.2d 806. 

64 C.J. p 812 note 76. 

43. Miss.—Johnson v. Columbus & 
G. Ry. Co.. 7 So.2d 617, 19’2 Miss. 
627. 

Mo.—Lynch v. Missouri-Kansas-Tex- 
as R. Co., 61 S.W.2d 918, 333 Mo. 
89—Williams v. Thompson, App., 
166 S.W.2d 786. 

Tenn.—^Tazoo & M. V. R. Co. v. Wil¬ 
liams, 185 S.W.2d 527, 182 Tenn. 
241. 

Wash.—^Berry v. Howe, 208 P.2d 1174, 
34 Wash.2d 403. 

64 C.J. p 812 note 76. 

44. Mo.^—Sells v. Fireside Life Ass’n, 
App., 66 S.W.2d 965. 

45. HI.—Gerard v. Hines, 216 IlL 
App. 536. 

46. K.C.—^Lancaster v. Stanfield, 132 
S.E. 21, 191 N.C. 340. 

47- AJa.—^Brown v. Southeastern 
Greyhound Lines, 61 So.2d 624, 266 
Ala. 308—Jennings v. Walling, 34 
So.2d 208, 250 Ala. 348. 

Ariz.—Noel v. Ostlie, 22 P.2d 831, 42 
Arlz. 113. 

CaL—^Peri v. Los Angeles Junction 
Ry.. 137 P.2d 441. 22 Cal.2d Ill- 
Smith V. Harger, 191 P.2d 26, 84 
Cal.App.2d 361—Scandalls v. Jenny, 
22 P.2d 646, 132 Cal.App. 307. 

Oolo.—American Ins. Co. v. Naylor, 
37 P.2d 260, 103 Colo. 461. 

Conn.—Soderstrom v. Country Homes 
of Norwalk, 44 A.2d 698, 132 Conn. 
381. 

Ga.—Jackson v. Sanders, 33 S.B.2d 
711, 199 G€L 222, 169 A.L.R. 638- 


Hudson V. Evans, 32 S.EI2d 798, 198 
Ga. 776—Lawson v. Branch, 12 S.B. 
2d 641, 191 Ga. 311—Sharp v. Autry, 
199 S.B. 129, 186 Gel 806—^Pitman v. 
Oliver, 193 S.B. 884, 184 Ga. 840— 
Lester v. Bajcter, 191 S.E. 429, 184 
Ga. 368, 111 A.L.R. 493—Cedrone v. 
Beck, 40 S.B.2d 388, 74 Ga.App. 488 
—Gulf Life Ins. Co. v. Bloodworth, 
36 S.B.2d 662, 73 Ga.App. 102—Pro¬ 
gressive Life Ins. Co. v. Smith, 30 
S.E.2d 411, 71 Ga.App. 157—Killgo 
V. Dodson, 26 S.B.2d 654, 69 Ga» 
App. 673—Southern Ry. Co. v. 
Blanton, 10 S.B.2d 430, 63 Ga.App. 
93—Central of Georgia Ry. Co. v. 
Mann. 173 S.BL 180, 48 Ga.App. 668. 
m.—Sweany v. Walgreen Co., 56 N.E. 
2d 723, 323 IlLApp. 439—Wall v. 
Greene, 52 N.E.2d 303, 321 IlLApp. 
161—^Blachek v. City Ice & Fuel 
Co., 36 N.E.2d 416, 311 IllA.pp. 1— 
In re Burke’s Estate, 25 N.E.2d 99, 
303 IlLApp. 235—Miller v. Mobile 
& O. R. Co.. 265 IlLApp. 414. 

Ind.—Allman v. Malsbury, 66 N.B.2d 
106, 224 Ind. 177—Weis v. Wake¬ 
field. 38 N.E.2d 303, 111 Ind.App. 
106—^Yellow Cah Co. v. Kruszynski, 
196 N.B. 136, 101 Ind.App. 187. 
Iowa.—^Reimers v. Petersen, 22 N.W. 
2d 817, 237 Iowa 660—Smith v. 
Penn Mut. Life Ins. Co. of Phila¬ 
delphia, 7 N.W.2d 41, 233 Iowa 340. 
Kan.—^Independence State Bank of 
Independence v. Drohen, 68 P.2d 
260, 144 Kan. 39. 

Ky.—^Louisville Gas & Elec. Co, v. 
Sanders, 249 S.W.2d 747—^Bdmiston 

V. Robinson, 168 S.W.2d 740, 293 
Ky. 273—Stott v. Hinkle, 150 S.W. 
2d 655, 286 Ky. 143—Metropolitan 
Life Ins. Co, v. Osborne, 160 S.W.2d 
479, 286 Ky. 301—Commercial Un¬ 
ion Assur. Co. V. Howard, 76 S.W.2d 
246, 256 Ky. 863—Farmers’ Nat. 
Bank of Somerset v. Tartar, 75 S. 

W. 2d 768, 266 Ky. 70. 

Mass.—^Kurland v. Massachusetts 
Amusement Corp., 29 N.E.2d 749, 
307 Mass. 131. 

Mich.—Blias v. Hess, 41 N.W.2d 884, 
827 Mich. 323. 

Miss.—Odom v. Everett 60 So.2d 65a 
—^Long-Bell Lumber Sales Corp. 
V. Perritt 172 So. 747, 178 Miss. 
194. 

Mo.—^Montgomery v. Ross, 218 S.W.2d 
99—Bakar v. Spears, 210 S.W.2d 
13, 367 Mo. 601—Jants v. St Louis 
Public Service Co., 204 S.W.2d 698, 
366 Mo. 986—Schonwald t. F. Burk- 
art Mfg. Co., 202 S.W.2d 7, 366 Mo. 
436—^Lankford v. Thompson, 189 
S.W.2d 217, 354 Mo. 220—^Brunner 

V. Stix, Baer 6b Fuller Co., 181 S. 

W. 2d 648, 352 Mo. 1226—Donk v. 
Francis, 174 S.W.2d 840, 861 Mo. 
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1063—^Brown v. Reorganization Inv. 
Co., 166 S,W.2d 476, 350 Mo. 407— 
Seago V. New York Cent R. Co., 164 
S.W.2d 336, 349 Mo. 1249, 147 A.L.R. 
372—^Easterly v. American Insti¬ 
tute of Steel Const, 162 S.W.2d 
826, 349 Mo. 604—^Taylor v. Lader- 
man, 161 S.W.2d 253, 349 Mo. 416— 
Sibert v. Litchfield & M. Ry. Co., 
169 S.W.2d 612—Wild v. Pitcairn, 
149 S.W.2d 800, 347 Mo. 915, cer- 
tiorasi denied Pitcfiiirn v. Wild, 62 
S.Ct 72, 314 U.S. 638, 86 L.Bd. 612 
—'Becker v. Aschen, 131 S.W.2d 633, 
344 Mo. 1107—^Branson v. Aber¬ 
nathy Furniture Co., 180 S.W. 2d 
662, 344 Mo. 1171—^Bennette v. Ha- 
der, 87 S.W.2d 413, 337 Mo. 977, 101 
A.L.R. 1190—Stanton v. Jones, 69 
S.W.2d 648, 882 Mo. 631—Szuch v. 
Ni Sun Lines, 58 S.W.2d 471, 832 
Mo. 469—Vandeventer v. Shields, 
App., 241 S.W.2d 63—^Borgman v. 
Boten, App., 225 S.W.2d 360— 
Luechtefeld v. Marglous, App., 176 
S.W.2d 674—Bowman v. Moore, 167 
S.W.2d 676, 237 Mo.App. 1163— 
Dougan v. Thompson, 150 S.W.2d 
618, 237 Mo.App. 619—Weil Cloth¬ 
ing Co. V. National Garment Co., 
App., 148 S.W.2d 586—^Knudsen v. 
Kansan City Public Service Co., 
App., 141 S.W.2d 262—StaJcup v. 
Bolt 139 S.W.2d 544, 234 Mo.App. 
1070—De Valpine v. New York Life 
Ins. Co., App,, 131 S.W.2d 849— 
Thompson v. Wilson, App., 119 S. 
W.2d 848—Keith v. Kansas City, 
App., 118 S.W.2d 613—Loduca v. 
St Paul Fire & Marine Ins. Co., 
App., 106 S.W.2d 1011—State ex 
rel. State Highway Commission v. 
Bank of Lewis County, App., 102 
S.W.2d 774—^Bilsky v. Sun Ins. Of¬ 
fice, Limited, of London, England, 
84 S.W.2d 171, 281 Mo-App. 1072— 
Humphreys v. Chicago, M., St P. & 
P. R. Co., App., 88 S.W.2d 686— 
Fernandez v. Mutual Life Ins. Co. 
of Baltimore, 78 S.W.2d 626, 230 
Mo.App. 867—Schrowang v. Von 
Hoffmann Press, App., 76 S.W.2d 
649, uuELShal of opinion denied State 
ex rel. Schrowang v. Hostetter, 85 
S.W.2d 417, 337 Mo. 622—Mutual 
Press Brick & Quarry Co. v. Rein- 
schmidt App., 74 S.W.2d 863. 

Mont.—Safrans^ v. City of Helena, 
39 P.2d 644, 98 Mont 456. 

N.J.—^Murphy v. Borough of Point 
PleEisant Beach, 8 A.2d 116, 123 N. 
J.Law 88, affirmed 12 A.2d 891, 124 
N.J.Law 666. 

Ohio.—^Dunleavy v. De Frangia, App., 
82 N.E.2d 288. 

Okl.—Magnolia Petroleum Co. v. Sut¬ 
ton, 267 P.2d 307, 208 Okl. 488— 
Melton V. SchiUte, 164 P.2d 90, 194 



88 C.J.S. 


lar cases have been held not erroneous as ignoring 
or excluding particular issues or contentions, such 
as with respect to, or in connection with, accident,^^ 
accord and satisfaction,^^ act of Gk>d,50 acts of 
third persons,5i adverse possession,62 aggravation 
of prior impairment or injury,63 alteration of in¬ 
struments,6^ amount due on fieri facias,66 annual 
rainfall,66 apparent authority,67 application of pay- 
ments,63 approval of ^cifications,63 assistance in 
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procuring contract,®® assumption of risk,®i authority 
of cashier, 62 authority of manager,®® breach of 
statutory duty,®^ causal connection,®® cause of in¬ 
jury or death,®® codicil,®'^ collusion,®® comparative 
negligence,®® compliance with contract,*^® concur¬ 
ring negligence,'^! condition on which commission 
payable,*^® connection with interstate commerce,*^® 
consent,consideration,*^® contractual provisions,*^® 
and contributory negligence.*^*^ 


OkL 639—Phillips Petroleum Co. v. 
Vander^ift, 122 P.2d 1020, 190 Okl. 
280—Chicago, R. I. & P. Ry. Co. v. 
Odom. 61 P.2d 1083, 178 Okl. 131. 
R.I.—Rivelli V. Annotti, 197 A. 217. 
60 R.I. 98—^Monroe v. Belval, 167 
A. 707, 53 R.L 487. 

Tex.—Fire Ass*n of PhUadelphia v. 
Coomer, Civ.App., 168 S.W.2d 356 
—Corum V. Dallas Ry. & Terminal 
Co., Civ.App., 96 S.W.2d 761. 

Va.—Glascock v. James, 32 S.£l.2d 
734, 183 Va. 661. 

64 C.J. p 812 note 79. 

48. Tex.—^Travelers Ins. Co. v. No¬ 
ble, Civ.App., 129 S.W.2d 778, error 
dismissed, judgment correct. 

64 C.J. p 812 note 80. 

49. Mo.—Asadorian Rug Co. v. Chan- 
deysson, App., 144 S.W.2d 199— 
Milboum V. Bowman Bros. Realty 
Co., App., 9 S.W.2d 664. 

R.I.—De l^sco r. Laudati, 10 A.2d 
346, 64 R.I. 68. 

60. Mo.—^Wyatt v. Central Coal & 
Coke Co., App., 209 S.W. 686. 

Act of God and negUgenoe a# oonour- 
reat causes of damage 
Utah.—Charvoz v. Bonneville Irr. 
Dist., 236 P.2d 780. 

51. Cal.—Wood V. Lios Angeles Ry. 
Corp., 166 P. 68, 172 Cal. 16—Alex¬ 
ander V. Hammarberg, 230 P.2d 399, 
103 Cal.App.2d 872. 

Mo.—Well Clothing Co. v. National 
Garment Co., App., 148 S.W.2d 686. 

52. Ga.—Smith v. Samuels, 66 S.B. 
1086, 133 Ga. 790. 

53. Mo.—Quigley v. St. Louis Public 
Service Co., 201 S.W.2d 169. 

Ohio.—Bacettl v. National Tube Co., 
App.. 113 N.B.2d 925. 

Tex.—Dallas Ry. & Terminal Co. v. 
Orr, Civ.App., 210 S.W.2d 863, af¬ 
firmed 216 S.W.2d 862, 47 Tex. 383. 

54. Qa.—Lovett v. Gaskins, 99 S,BJ. 
166, 23 Ga.App. 623. 

55. Oa.—Carrollton Bank v. Wager, 
160 S.B. 146, 160 Ga. 304. 

56. Mo.—Chapman v. American Cre- 
osoting Co., 286 S.W. 837, 220 Mo. 
App. 419. 

57. Aik.—Carp v. Priess, 265 S.W. 
664, 166 Ark. 180. 

58. Mfd.— AmericaaoL Fidelity Co. oic 
Montpelier, Vt v. State, 109 A: 99, 

.136Md..S26. 

59. Mo.—Kennedy v. Bowling, 4 S. 
W.2d 438. 319 Mo. 401. 


60. Va.—^Enterprise Theatre Corpo¬ 
ration V. Stutz, 166 S.B. 401, 165 
Va. 734. 

61. Ark.—^Louis B. Siegel & Co. v. 
Moore, 161 S.W.2d 387, 204 Ark. 60 
—Scott-Burr Stores Corp. v. Poster, 
122 S.W.2d 166, 197 Ark. 232. 

Mo.—Evans v. Atchison, T. & S. F. 
Ry. Co., 131 S.W.2d 604, 346 Mo. 
147—Harrison v. St. Louis-San 
Francisco Ry. Co., 99 S.W.2d 841, 
339 Mo. 821—^Bird v. St. Louis-San 
Francisco Ry. Co., 78 S.W.2d 389, 
336 Mo. 316. 

64 C.J. p 813 note 92. 

62. Mo.—^Bridge v. Welda State 
Bank, 292 S.W. 1079, 222 Mo.App 
586. 

63. Ind.—^Town of Kirklin v. Ever- 
man, 28 N.B.2d 73. 217 Ind. 683, 
mandate modified on other grounds 
29 N.E.2d 206, 217 Ind. 683. 

64. Conn.—^Rogers v. City of Meri¬ 
den, 146 A. 735, 109 Conn. 324, 71 

i AL.R. 749. 

65. Mo.—Connole v. Bast St. Louis 
& S. Ry. Co., 102 S.W.2d 681, 340 
Mo. 690. 

66. Cal.—^HAppoldt v. Guardian Life 
Ins. Co. of America, 203 P.2d 56, 90 
CaLApp.2d 386. 

Ga.—American Bakeries Co. v. John¬ 
son, 200 S.E. 486, 69 Ga.App. 150— 
Stansell & Rape Bros. v. City of 
McDonough, 177 S.B. 749, 60 Ga- 
App. 234. 

Ind.—Gamer v. Morgan, 183 N.B. 916, 
98 IndJ^pp. 461. 

Mo.—^Borgstede v. WaJdbauer, 88 S. 
W.2d 373, 337 Mo. 1206—Dipaoli v. 
Langemann, APP., 192 S.W,2d 36, 
transferred, see 196 S.W.2d 260, 
355 Mo. 304—Bach v. Ludwig, App., 
109 S.W.2d 724, 

64 C.J. p 813 note 96. 

67. Ala.—Gaither v. Phillips, 76 So. 
296, 199 Ala. 689. 

68. Ga—Thompson v. Graham, 157 
S.B. 204, 172 Ga 35. 

Mass.—^Maryland Casualty Co. v. 
Jackson, 119 N.E. 682, 230 Mass. 
384. 

69. Ark.—Reed y. Baldwin, 92 S.W. 
2d 392, 192 Ark. 491. 

Ga.—Grady County v. Banker, 69 S. 
E.2d 732, 81 GaApp. 701—Pollard 
V. Gorman, 182 S.E. 678, 52 Ga.App. 
:127. 


Wis.—^Derge v. Carter, 22 N,W.2d 
605, 248 Wis. 500. 

64 C.J. p 813 note 98. 

70. Ga—Hardeman v. Ellis, 135 S.E. 
195, 162 Ga 664. 

7L CaL—^Perl v. Los Angeles Junc¬ 
tion Ry., 137 P.2d 441, 22 Cal.2d 
111 . 

Ga—Kelly v, Locke, 198 S.E. 754, 186 
Ga 620, mandate conformed to 199 
S.E. 544, 68 GaApp. 568. 

Idaho.—Craig v. Village of Meridian, 

62 P.2d 146, 56 Idaho 220. 

72. HL—Hunter v. Gates, 227 Ill. 
App. 106. 

73. Ill.—Adamaitis v. Gardner, 63 
N.E2d 135, 326 IllJLpp. 694. 

74. Ga—WUson v. Small, 113 S.E. 
238, 28 GaApp. 587. 

75. Ark.—Nance v. Biland, 214 S.W. 
2d 217, 213 Ark. 1019. 

R.I.—^Monroe v. Belval, 167 A. 707, 

63 R.I. 487. 

64 C.J. p 813 note 8. 

76. Ga—^Progressive Life Ins. Co. v. 
Smith, 30 S.B.2d 411, 71 GaApp. 
167. 

77. Ala—Johnson v. Martin, 52 So.2d 
688, 255 Ala 600. 

Ariz.—^Parson & Dickerson Contrac¬ 
tors V. Harrington, 137 P.2d.381, 60 
Ariz. 354. 

Ark.—United Transports v. Johnson, 
220 S.W.2d 814, 216 Ark. 411—Kane 

V. Carper-Dover Mercantile Co., 177 
S.W.2d 41, 206 Ark. 674—^Missouri 
Pac. R. Co. V. Burks, 133 S.W.2d 
9, 199 Ark. 189—Coca Cola Bottling 
Co. of Blytheville v. Doud, 76 S.W. 
2d 87, 189 Ark. 986—Arkansas Gen¬ 
eral Utilities Co. v. Oglesby, 67 S. 

W. 2d 180, 188 Ark. 664. 

Cal.—Ward v. Read, 25 P.2d 821, 219 
Cal. 65—Solen v. Singer. 201 P.2d 
869, 89 Cal.App.2d 708—^Williams v. 
Layne, 127 P.2d 682, 53 CalA.pp.2d 
81—^Miller v. Cranston, 106 P.2d 
963, 41 Cal.App.2d 470—Carrillo v. 
Helms Bakeries, 44 P.2d 604, 6 Cal. 
App,2d 299—Mahoney v. Miaray, 
35 P.2d 612, 140 Cal.App. 206. 

Ga—Georgia Power C6. v. Clark, 26 
S.B.2d 91, 69 GaApp. 273—South¬ 
ern Ry. Co. V. Maddox, 11 S.B.2d 
601, 63 GaApp. 608—Southern Ry. 
Co. V. Alexander, 2 S.E2d 219,' 59 
GaApp. 862—Southern Ry. Co. V. 
Lee, 200 S.E 669, 59 GaApp. 316^ 
McCrackin v. McKinney, 183 S.E. 
831, 52 GaApp. 519. 
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Also instructions have been held not erroneous as 
ignoring or excluding issues, theories, or defenses, 
with respect to counterclaim,'^ 8 custom,7^ dam- 

111.—Murphy v. Illinois State Trust 
Co., 31 N.E.2d 305, 375 Ill. 310— 

Slovinski v. Beasley, 45 N.B.2d 42, 

. 316 I11.APP. 273. 

Ind.—^Helton v. Mann, 40 N.B.2d 395, 

111 Ind.App. 487—Gerow v. Hawk¬ 
ins, 192 N.B. 713, 99 Ind.App. 352— 

Pennsylvania R. Co. v. Boyd, 185 
N.B. 160, 98 Ind.App. 439. 

Mo.—Buify v. Bohan, 269 S.W.2d 839 
—Henson v. Jaslnsky. 261 S.W.2d 
601—Hendon v. Kum, 174 S.W.2d 
806; 361 Mo. 980—Salmons v. Dun 
& Bradstreet, 162 S.W.2d 245, 349 
Mo. 498, 141 A.L.R. 674—Riley v. 

Young, App., 218 S.W.2d 805— 

Adams V. Chicago, B. & Q. R Co., 

App., 188 S.W.2d 618—Hatton v. 

Sldman, App., 169 S.W.2d 91—^Ross 
V. Wilson, 163 S.W.2d 342, 236 Mo. 

App. 1178—Brown v. Alton R Co., 

161 S.W.2d 727, 236 Mo.App. 26— 

Banty v. City of Sedalia, App.. 120 
S.W.2d 69—Everhardt v. Garner, 

App., 100 S.W.2d 71—«isk v. Chi¬ 
cago, B. & Q. R Co., App., 67 S.W. 

2d 830. 

jjont.—^F^rnum v. Montana-Dakota 
Power Co., 43 P.2d 640, 99 Mont 
217. 

N.D.—Hoffer v. Burd, 49 N.W.2d 282, 

78 N.D. 278. 

Ohio.—Greenawalt v. Yuhaa, 84 N.B. 

2d 221, 83 Ohio App. 426—^Bryant v. 

Schrage, 60 lT.B.2d 801, 75 Ohio 
App. 62. 

Okl.—Stroud v. Tompkins, 146 P.2d 
396, 193 Okl. 483. 

S.C.—Ackerman v. One Mack Truck 
and Trailer, 3 S.B.2d 684, 191 S.C. 

74. 

64 aj. p 813 note 4. 

Cal.—Gackstetter v. Market St Ry. 

Co., 20 P.2d 93, 130 Cal.App. 316. 

78 . Mo.—^Tyrer v. Moore, App., 260 
S.W. 920. 

Mont—Chancellor v. Hines Motor 
Supply Co., 69 P.2d 764, 104 Mont 
603. 

79. Mo.—^Timmermann v. St Louis 
Architectural Iron Co., 1 S.W.2d, 

791, 318 Mo. 421. 

80. Ga.—^Albany Federal Sav. 

Loan As8*n v. Henderson, 36 S.B.2d 
330, 200 Ga. 79—Shepherd Const. 

Co. V. Vaughn, 76 S.B.2d 647, 88 Ga. 

App. 285—Georgia Power Co. v. 

Chapman, 168 S.B. 131, 46 Ga.App. 

582. 

Ind.—^Watts v. Sorenson, 8 N.B.2d 
107, 103 Ind.App. 382. 

Mo.—^Brunner v. Stlz, Baer & Puller 
Co.,. 181 S.W.2d 643, 352 Mo. 1226 
—Jackson v. Farmers Union Live¬ 
stock Commission, 181 S.W.2d 211, 

238 Mo.App. 449—Chapman v. Ter¬ 
minal R R Ass*n of St hovLia. 

App., 137 S.W.2d 612. 


ages,defect causing injury,8^ - defenses,82 dis- 
charge,83 discovered peril,^^ disregard of wam- 
ing,86 due care,^® duties,^*^ effect of embankment 

’—Brarnan v. Walthall, 225 S.W.2d 
342, 215 Ark. 582. 

(2) Sole negligence of plaintiff.— 
State ex rel. Snider v. Shain, 137 S. 
W.2d 627, 346 Mo. 960—Arnold v. 
Manzella, Mo.App., 186 S.W.2d 882. 

(3) Ultra vires acts.—^Burson v. 
City of Bristol, 10 S.B.2d 641, 176 Va. 
63. 

(4) Violation of law.—City Council 
of Augusta V. Brassell, 173 S.B. 440, 
48 Ga.App. 603. 

83. Wis.—^Walts V. Anderson, 139 N. 

W. 738, 162 Wis. 206. 

.84. Ark.—^Rbutt v. Alexander, 78 S. 

: W.2d 828, 190 Ark. 324. 

85. Ky.—Lexington & B. Ry. Co. v. 
Fields, 168 S.W. 43, 162 Ky. 19. 

86. Ga.—^Barnett v. Whatley, 75 S.B. 
2d 667, 87 Ga.App. 860. 

Ill.—^Paciorek v. Cummings, 68 N.B. 
2d 742, 324 IlLApp. 689—^Menolas- 
cino v; Superior Felt & Bedding Co., 
40 N.B.2d 813, 313 Ill.App. 657. 
Miss.—^Yazoo & M. V. R. Co. v. Bruce, 
64 So. 241, 98 Miss. 727. 

Mont—Tiddy v. City of Butte, 66 P. 
2d 605, 104 Mont 202. 

87. Opportnnity for. defendant to 
parfom duty in em^ency 

Ill.—^Rowley v. Priel, .71 N.B.2d 183,. 

330 I11A.PP. 433. 

‘FartLoular duties 

(1) Of" pedestrian. 

N.D.—Schlinker v. Jaszkowiak, 232 N. 

W. 897, 60 N.D. 136. 

Mo.—^Barnes v. Kansas City, App., 
63 S.W.2d 164. 

(2) Of plaintiff. 

Ga.—Etheridge v. Guest 12 S.B.2d 
483, 63 Ga.App. 637. 

Mo.—Riley V. Young, App., 218 S.W. 

• 2d 805. 

—Stone v. Rudolph, 32 S.B.2d 
742, 127 W.Va. 336. 

64 C.J. p 813 note 16. 

(3) To discover and remedy defect 
Ark.—Stout Lumber Co. v. Wray, 169 

S.W. 1107, 109 Ark. 288. 

Utah.—Pollarl v. Salt Lake City, 176 
P.2d 111, 111 Utah 25. 

(4) To furnish proper equipment 
-Ross V, Wisconsin & Arkansas 

Lumber Co., 266 S.W. 888, 161 Ark. 
192. 

(6) To make Inspection.—Boulin- 
eaux V. City of Knoxville, 99 S.W.2d 
567, 20 Tenn.App. 404—64 C.J. p 813 
note 19. 

, (6) To minimize damages.—Atlan- 
;ta Oil & Fertilizer Co. v. Phosphate 
Min. Co., .103 S.B. 873, 25 Ga.App. 430, 

(7) ; To observe patent defects.^ 
Louisiana & A. Ry. Co. v. Anderson, 
.213 ?.W. 763, 139 Ark. 349. 

(8) To see ahd observe pedestrian. 


Tex.—Fire Ass*n of Philadelphia v. 
Coomer, Civ.App., 168 S.W.2d 366 
—Arrendell v. Wells, CivApp., 149 
S.W.2d 307, error dismissed, judg¬ 
ment correct. 

64 C.J. P 813 note 7. 

81. Ky.—Henry v. J. G. McCrory Co., 
130 S.W.2d 846, 279 Ky. 248. 

Mo.—Jordan v. Bast St Louis Con¬ 
necting Ry. Co., 271 S.W. 997, 308 
Mo. 31. 

82. • Ark.—Nance v. Biland, 214 S.W. 
2d 217, 213 Ark. 1019. 

Ga.—Macon Busses v. Dashiel, 35 S. 
E.2d 666, 73 Ga.App. 108—South¬ 
ern Ry. Co. V. Maddox, 11 S.B.2d 
601, 63 GaApp. 608—^New York Life 
Ins. Co. V. Jennings, 6 S.B.2d 431, 
61 GaApp. 667—Pollard v. B^on, 6 
S.B.2d 400, 61 Ga.App. 406. 
m. —Consolidated Wire & Associated 
Corporations v. Weiss, 63 N.B.2d 
669, 327 ni.App. 219. 

Ind.—Southern Indiana Gas. & Elec¬ 
tric Co. V. Storment, 188 N.B. 313, 
206 Ind. 26. 

Ky.—Armstrong’s Committee v. 

Clark’s Adm’r, 72 S.W.2d 1006, 266 
Ky. 108. 

Mo.—Abernathy v. St Louis Public 
Service Co., 240 S.W.2d 914, 362 
Mo. 214—Jacobs v. Danciger, 130 
S.W.2d 688, 344 Mo. 1042, certiorari 
denied Danciger v. Jacobs. 60 S.Ct 
144, 308 U.S. 607, 84 L.Bd. 507— 
Chostner v. Sc^rodc, 64 S.W.2d 664 
—Gately v. St. Louis-San Francisco 
Ry. Co., 56 S.W.2d 64, 332 Mo. 1— 
Behnke v. City of Moberly, App., 
243 S.W.2d 649—^Lewis v. Oliver, 
App., 220 S.W.2d 748—Kelsey v. 
Rosenblum, App., 207 S.W.2d 791, 
refused no reversible error—^Hill v. 
Connecticut Mut Ins, Co. of Hart¬ 
ford, 146 S.W.2d 651, 236 Mo.App. 
762—Johnston v. City’ of St. Louis, 
App., 138 S.W,2d 666—Delametter 
V. Home Ins. Co., 126 S.W.2d 262, 
233 Mo.App. 646—City of Festus ex 
rel. and to Use of Stolzer v. Kiaus- 
ler, App., 105 S.W.2d 646—^Flrst 
Nat. Bank v. Aquamsi Land Co., 
App., 70 S.W.2d 90, certiorari 
quashed State ex rel. Aquamsi 
^ I Land Co. v. Hostetter, 79 S,W.2d 
463, 336 Mo. 391—Sternkopt v. Ca- 
wein, App., 63 S.W.2d 443, 

Neb.—Hofrichter v. Kiewit-Condon- 
Cunningham,. 22 N.W.2d 703, 147 
, Neb. 224, 164 A.L.R 1266. 

64 C.J. p 818 note 9. 

Defense of property . 

Mo.—^Bums V. Colley, 9 S.W.2d 169, 
223 MoApp^ 76. 

Defense not going to entire demand 

W.Va—Collins v. White Oak Fuel 
. Co., 71 S.B. 277, 69 W.Va 292. 
Particular defenses 

(1) Privilege In action for slander. 
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as increasing flow of water,^8 estoppel,89 execution 
of will,80 extenuating or mitigating circumstances,Ol 
extraordinary rainfall,82 fact of agency,83 failures 
to do particular things,^^ falsity of publication,^^ 
fellow-servant rule,®® fitness for use intended,87 
forfeiture,88 former recovery,88 fraud,i gift,2 good 
faith,3 guaranty,^ implied agreement,^ improve- 


TRIAL §388 

rnents,® imputed negligence,^ intention to warrant,^ 
intervening or independent cause,8 invitation,^® 
justification or excuse,^^ knowledge or notice,^2 last 
dear diance,^^ liability for act of agent,!^ liability 
under statute,malidous prosecution,^® manner in 
which injury occurred,i7 manner of dosing 
bridge,18 misrepresentations,!® and negligence.®® 


—Van Dyke v. Rozneck, 86 N.W.2d 
201, 324 Mich. 29. 

B8. Tex.—^Moss v. Gulf, etc., R, Co., 
103 S.W. 221, 46 Tex.Civ.App. 463. 
■89. Mo.—R. Watkins Co. v. 
Thompson, 93 S.W.2d 1100, 230 Mo. 
App. 482. 

Tex.—Clevenger v. Blount, 114 S.W. 
868, 103 Tex. 27. affirmed 122 S.W. 
529, 103 Tex. 27. 

90. Ga.—Shankle v. Crowder, 163 S. 
B. 180, 174 Ga. 399. 

91. Va,—Davidson v. Allam, 130 S.B. 
246, 143 Va. 367. 

92. Mo.—Scott V. City of Marshall, 
14 S.W.2d 694, 223 Mo.App. 596. 

93. N.T.—^Van Vechten v. Griffiths, 
4 Abb.Dec. 487, 1 Keyes 104. 

94. FarUeolar failures 

(1) To exercise skill.—Sennert v. 
McKay, Mo., 66 S.W.2d 106. 

(2) To file proof of death.—^Bar¬ 
bour V. ^tna Life Ins. Co., 224 Ill. 
App. 312. 

(8) To maintain lookout—^Brown 
V. Toedebush Transfer, 190 S.W,2d 
239, 364 Mo. 611. 

(4) To permit autopsy.—Barbour 
V. Mina. Life Ins. Co., 224 IlLApp. 312. 

(5) To produce one ready, willing, 
and able, to make exchange.—Ball v. 
Davenport 162 N.W. 69, 170 Iowa 33. 

(6) To remedy defect—^Bumison v. 
Senders, 35 S.W.2d 619, 225 MoJVpp. 
1169. 

(7) To stop within assured clear 
distance ahead.—^Bonnett v. Oertwig, 
14 N.W.2d 739, 234 Iowa 864. 

95. Ariz.—^Arizona Pub. Co. v. Har¬ 
ris, 181 P. 373, 20 Ariz. 446. 

96. Mo.—Greer v. McCrory, App., 192 

S.W. 2d 481, affirmed in part and re¬ 
versed in part on other grounds 
State ex rel. McCrory v. Bland, 197 
S.W.2d 669, 365 Mo. 706, 168 A, 
L,R. 929. 

64 C.J. p 813 note 83. 

97. Wash.—^Turner v. Wenatchee 
Vinegar Co.. 298 P. 683, 162 Wash. 
313. 

98. Mo.—Caine v. Physicians' In¬ 
demnity Co. of America, App., 46 
S.W.'2d 904. 

99. Mo.—Wyatt v. Central Coal & 
Coke Co., App., 209. S.W. 586. 

1. Ga.—^Pitman v. Oliver, 193 S.B. 
884, 184 Ga. 840—^Lester v. Baxter, 
191 S.B. 429, 184 Ga. 368, 111 A.L.R. 
498. 


Mo.—Scholle V. Latunann, App., 139 
S.W.2d 1067—^Brown & Bigelow v. 
J. F. Laughead & Oo., APp., 118 
S.W.2d 74. 

64 CJ. p 814 note 37. 

2. Ga.—Cato v. Cater, 45 S.B.2d 794, 
76 Ga.App. 367. 

3. Ga.—^Duncan v. Bailey, 184 S.B. 
87, 162 Ga. 457. 

Iowa.—Noble v. United Ben. Life Ins. 
Co., 297 N.W. 881, 230 Iowa 471. 

4. Tex.—-Dark v. Indiana Silo Co. 
of Texas, Civ.App., 204 S.W. 246. 

5. Tex.—^Farmers* State Bank & 
Trust Co. V, Gorman Home Refin¬ 
ery, Civ.App., 273 S.W. 694, affirm¬ 
ed, Com.App., 3 S.W.2d 66. 

6. Tex.—Watkins v. Watkins, Civ. 
App., 119 S.W. 145. 

7. Ill.—^Blachek v. City Ice & Fuel 
Co., 36 N.E.2d 4T6, 811 ULApp. 1. 

64 C.jr. p 814 note 42. 

8. Mo.—^Turner v. Central Hardware 
Co., 186 S.W.2d 603, 368 Mo. 1182, 
168 A.L.R. 1402. 

9. 111.—^Belcher v. Citizens Coach 
Co., 64 N,B.2d 747, 827 IlLApp. 618. 

Tex.—Community Natural Gas Co. v. 
Lane, Civ.App., 133 S.W.2d 200, er¬ 
ror dismissed Lcme v. Community 
Natural Gas Co., 134 S.W.2d 1058, 
134 Tex. 265—Gulf States Utilities 
Co. V. Wuenscher, Civ.App., 72 S. 
W.2d 682, error dismissed. 

10. Ala.—^Alabama By-Products Cor¬ 
poration V. Cosby, 115 So. 31, 217 
Ala. 144. 

11. Ill.—^Frltzinger v. Ahrens, 151 
IlLApp. 896. ’ 

Va.—Wilkinson v. Allen, 118 S.B. 94, 
136 Va. 607. 

12. Cal.—^Basch v.' Bank of America 
Nat Trust & Savings Ass’n, 139 P. 
2d 1, 22 Cal.2d 316. 

Ga.—^Pitman v. Oliver, 193 S.B. 884, 
184 Ga. 840. 

Mass.—^Kelly v. Boston & M. R. R., 
66 N.B.2d 807, 319 Mass. 60*3. 

Mo.—^Trzecki v. St. Louis Public 
Service Co., 268 S.W.2d 676—Wel- 
linger v. Terminal R. Ass’n of St. 
Louis, 183 S.W.2d 908, 363 Mo. 
670—^Barnes v. Terminal R. Ass'n 
of St. Louis, 122 S.W.2d 907, 343 
Mo. 689—Dodson v. Gate City Oil 
Co., 88 S.W,2d 866, 338 Mo. 183— 
Adams v. Thompson, App., 178 S. 
W.2d 779—Llthegner v. City of St 
Louis, App., 125 S.W.2d 925. 

.Neb.—^Brown v. Security Mut Life 
Ins. Co., 86 N.W.2d 261, 160 Neb. 

■ 81L 


Utah.—Moore v. Miles, 16'8 P.Sd 676, 
108 Utah 167. 

64 C.J. p 814 note 46. 

13. Fla.—Heitman v. Davis, 172 So. 
705, 127 Fla. 1. 

64 C.J. p 814 note 46. 

BCnmanitaxiau rule 
Mo.—Jants v. St Louis Public Serv¬ 
ice Co., 204 S.W.2d 698, 356 Mo. 
985—^Lankford v. Thompson, 189 S. 
W.2d 217, 364 Mo. 220—^Barnes v. 
Terminal R. Ass’n of St Louis, 122 
S.W.2d 907, 343 Mo. 589—Hangge 
V. Umbright 119 S.W.2d 382. 

14. Ala.—^Alabama Great Southern 

R. Co. V. Clark, 130 So. 318, 221 AJa. 
616. 

Mo.—Weil Clothing Co. v. National 
Garment Co., App., 148 S.W. 2d 586. 
liability of surgeon, for aot of nurse 
Cal.—^Hallinan v. Prlndle, '62 P.2d 
1076, 17 CaLApp.2d 666. 

15. Mo.—^Albrecht v. Shultz Belting 
Co., 252 S.W. 400, 299 Mo. 12. 

16. Colo.—Grimes v. Greenblatt 107 
P. nil, 47 Colo. 496. 19 Ann.Cas. 
608. 

Mo.—^La Chance v. National Pig¬ 
ments & Chemical Co., App., 104 

S. W.2d 693. 

17. Mo.—^Lawbaugh v. McDonald 
Mining Co., App., 20'2 S.W. 617. 

18. Ga.—Hamrick v. Haralson Coun¬ 
ty, 162 S.B. 681, 41 Ga.App. 203. 

19. XU appUoatibii for life insur¬ 
ance 

Ga.—Carolina Life Ins. Co. of Colum¬ 
bia, S. C., V. Murphy, 170 S.E. 817, 
47 Ga.App. 425. 

Mo.—^Nelson v. Standard Life Ins. 
Co., App., 112 S.W.2d 901. 

20. U.S.—Affolder v. New York, C. 
& St L. R. Co., C.AMO., 70 S.Ct. 
509, 339 U.S. 96, 94 L.Bd. 683. 

Ala.—^Brown v. Southeastern Grey¬ 
hound Lines, 61 So.2d 524, 265 Ala. 
308. 

Ark.—Boone v. Massey, 205 S.W.2d 
464, 212 Ark. 280—Routt v. Alexan¬ 
der, 78 S,W.2d 828, 190 Ark. 324. 
Cal.—^Murray v. Southern Pac. Co., 
204 P.2d 636, 91 Cal.App.2d 107. 
Ga,—^Brewer v. James, 46 S.B. 2d 
267, 76' Ga.App. 447-t-Simmons Co. 
V, Hardin, 43 S.B.2d 653, 75 Ga. 
App. 420—Callaway v. Cox, 40 S.B. 
2d 678, 74. Ga.App. 556—National 
Sheet Metal Co. v. A A A Highway 
Exp., 190 S.B. 388, 65 Ga.App. 398 
—^McCrackin V. McKinney, 183 S. 
B.. 831, 52 Ga.App. 519. 
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Other instructions which have been held not er¬ 
roneous as ignoring or excluding issues, theories, 
or defenses, include instructions with respect to 
new contract,^! novation,^^ ordinary or reasonable 
care,23 outright sale,2^ partnership interest in prop¬ 
erty,25 payment,23 performance in workmanlike 
manner,27 peril of person injured or killed,23 per¬ 


manent disability,23 place of injury,30 possession 
through tenant,3i possible reduction of damages,32 
prior possession,33 probable cause,34 procuring 
cause of sale,35 proximate cause,3® purchase by de¬ 
fendant in conversion,37 rate of speed as affecting 
negligence,33 reasonableness of time of presenting 
telegram,33 reasonableness or truth of statement, 


HI.—«tar Service & Petroleum Co. 
V. Short, 100 N.E.2d 664. 344 Ill. 
App. 280—^Prost v. Andes Candies, 
69 N.B.2d 732, 329 Ill.App. 636— 
Wall V. Greene, 52 N.E.2d 303, 321 
IlLA-pp. 161. . 

Ind.—Jones v. Cary, 37 N-B-Sd 944, 
219 Ind. 268. 

Iowa.—^Keller v. Gartin, 261 N.W. 
776, 220 Iowa 78. 

Ky.—'Horton Transfer & Storage Co. 
V. Donaldson, 95 S.W.2d 1086, 266 
Ky. 47. 

Mo.—Overman v. Franklin County Oil 
Co., 238 S.W.2d 342—^Montgomery 

V. Ross, 218 S.W.2d 99—Holtz v. 

Daniel Drayage Co., 209 S. 

W. 2d 883, 367 Mo. 638—Stanton v. 
Jones. 69 S.W.2d <648, 332 Mo. 631— 
Roux V. Silver King Oil & Gas Co., 
App., 244 S.W.2d 411—Page v. Wa¬ 
bash R. Co., Aipp., 206 S.W.2d 691— 
Jones V. Central -States Oil Co., 
Atyp., 170 S.W.2d 163—Coats v. 
Old, 167 S.W.2d 662, 237 Mo.App. 
363. 

N.J.—^De Cicco v. Marlou Holding 
Co., 69 A2d 227, 137 H.J.Iiaw 186. 
Or.—McMillen v. Rogers. 164 P.2d 
219, 176 Or. 463. 

Tex.—Dallas Railway & Termincd Co. 
V. Price, Civ.App., 94 S.W.2d 884, 
afELrmed 114 S.W.2d 869, 131 Tex. 
319. 

Wash.—Atkins v. Churchill, 194 P. 

2d 364, 30 Wash.2d 869. 

64 C.J. p 814 note 63. 

ALStnictioxi reanlring jury to flnd 
facts, which can mean only that de¬ 
fendant was guilty of negligence per 
se or as matter of law, is good, even 
though it does not reauire finding 
tlxat such facts constitute negligence, 
since the law draws such conclusion. 
—Waters v. Crites, 166 S.W.2d 496, 
360 Mo. 553. 

HegljgexLoe of agent or servant 
Mo.—Salmons v. Dun & Bradstreet, 
162 S.W.2d 246, 349 Mo. 498, 141 
AL.R. 674—Salmons v. Dun & 
Bradstreet, App., 163 S.W.2d 666, 
modified on other grounds 162 S.W. 
2d 245, 349 Mo. 498, 141 AL.R. 
674. 

HegUgenoe of contractor 
Mo.—^Elmore v. Cox, App., 9 S.W.2d 
681. 

Hegligenoe of other defendant 

Instruction informing Jury that de¬ 
fendant would be liable even though 
his negligence had concurred with 
negligence of, another defendant to 
bring about accident was not errone¬ 


ous in failing to state what might 
have constituted negligence of other 
defendant, since It would not affect 
liability of first defendant—Smyth 
v. Hertz Driv-Ur-Self Stations. Mo. 
App., 93 S.W.2d 66. 
negligent omissions 
Ala.—South Highlands Infirmary v. 
Galloway, 171 So. 260, 233 Ala. 276. 

21. Ill.—^Acme Waste Paper Co. v. 

U. S. Paper Supply Co., 233 Ill. 
App. 262. 

Mo.—^Dlckensheets v. Patrick, 274 S. 
W. 891, 217 Mo.App. 171. 

22. Ga.—^Atlanta Oil & Fertilizer Co. 

V. Phosphate Mining Co., 103 S.B. 
873, 26 Ga.App. 430. 

23. Ark.—Wilson & Co. v. Smith. 
278 S.W. 31, 169 Ark. 1064. 

NJEL —^McCarthy v. Boston & M. R. 

R., 27 A.2d 97, 92 N.H. 149. 

Tex.—Southwest Stone Co. v. Sy¬ 
mons, Civ.App., 237 S.W.2d 380, er¬ 
ror refused no reversible error. 

24. Mo.—^Meux V. Haller, 162 S.W. 
688, 179 Mo.App. 466. 

25. Ga.—^Barron v. Barron, 189 S.E. 
626, 183 Ga. 731. 

26. Ill.—^McQuillen v. Evans, 187 N. 
E. 320, 353 Ill. 239. 

Mass.—^Mendes v. Roche, 68 N.B.2d 
148, 317 Mass. 321. 

Mo.—^Hill V. Connecticut Mut. Ins. 
Co. of Hartford, 146 S.W.2d 661, 
235 Mo.App. 752. 

Neb.—^Myers v. Willmeroth, 39 N.W. 

2d 423, 161 Neb. 712. 

64 C.J. p 814 note 68. 

27. Mo.—Hartman v. Warner, App., 
35 S.W.'2d 938. 

28. Mo.—Stanton v. Jones, 69 S.W.2d 
648, 332 Mo. 681. 

29. Gsu—^Metropolitan Life Ins. Co. 

V. Saul, 6 S.E.2d 214, 189 Ga. 1. 

Ky ,—^Travelers Ins. Co. v. Mahon, 

117 S.W.2d 909, 273 Ky. 691. 

Tex,—Metropolitan Life Ins. Co. v. 
Greene, Civ.App., 76 S.W.2d 703. 

30. Mo.—^Fleming v. Joseph F. Mc¬ 
Mahon Contracting Corporation, 
App., 46 S.W.2d 962. 

31- Ga.—Sikes v. Seckinger, 160 S. 
E. 911, 178 Ga. «78. 

32. Ark.—^Kansas City Southern Ry. 
Co. V. Cockrell, 277 S.W. 7, 169 Ark. 
698. 

33. Mo.—Bleish v. Rhodes, 242 S.W. 
971. 

34i Mo.—Stoker v. Elniff, App., 83 S. 

W. 2d 977. 

I04d 


36. Ga.—Oxford v. Horsley, 163 S. 
E. 284, 44 Ga.App. 821. 

36. Cal.—Wilkerson v. Brown, 190 
P.2d 968, 84 Cal.App.2d 401—Hell 
V. Pacific Elec. Ry. Co., 66 P.2d 
1284, 13 Cal.App.2d 466—^Mahoney 
V. Mun-ay, 85 P.2d 612, 140 CaJ.App. 
206. 

Del.—Buckley v. R. H. Johnson & 
Co., 25 A.2d 392, 2 Terry 546. 

Gku—^Trammell v. Matthews, 72 S.E. 
2d 132, 86 Ga.App. 661—General Oil 
Co. V. Crowe, 187 S.E. 221, 54 Ga. 
App. 139. 

m.—Slavik V. Rotramel, 83 N.B.2d 46. 
336 IIIAlPP. 167. 

Ind.—^Hancock Truck Lines v. Butch¬ 
er. 94 N.E.2d 637, 2*29 Ind. 36— 
Hoeppner v. Saltzgaber, 200 N.E. 
468, 102 Ind.App. 468. 

Mo.—^Henson v. Jasinsky, 261 S.W.2d 
601—^Abernathy v. St. Louis Public 
Service Co., 240 S.W.2d 914, 362 
Mo. 214—Hollister v. A. S. Aloe 
Co., 156 S.W.2d 60'6, 348 Mo. 1055 
—Riley V. Young, App., 218 S.W. 
2d 806—Dowell V. City of Hennl- 
bal, App., 200 S.W.2d 546, reversed 
on other grounds 210 S.W.2d 4, 367 
Mo. 625—Greer v. McCrory, App., 
192 S.W.2d 431, affirmed in part 
and reversed in part on other 
grounds State ex rel. McCrory v. 
Bland, 197 S.W.2d 669, 366 Mo. 
706, 168 A.L.R. 929—Krueger v. 
Walters, 179 S.W.2d 616, 288 Mo. 
App. 340—Rodenkirch v. Nemnich, 
App., 168 S.W.2d 977—Breitschaft 

V. Wyatt, App., 167 S.W.2d 931— 
Coats V. Old, 167 S.W.2d 662, 237 
Mo.App. 363—Chapman v. Terminal 

R. R. Ass'n of St. Louis, App., 137 

S. W.2d 612—Johnson v. Smolinsky, 
81 S.W.2d 434, 229 Mo.App. 652— 
Parker v. City of St. Joseph, App., 
71 S.W.2d 108—Sisk V. Chicago, B. 
& Q. R. Co., App., 67 S.W.2d 830. 

N.J.—^Levenstein v. Squires, 73 A.2d 
209, 8 N.J.Super. 63. 

R.I.—^Keefe v. United Elec. Rys. Co., 
196 A. 699, 69 R.I. 423. 

64 C.J. p 814 note 66. 

37. Ark.—^Hixon v. Boyce, 236 S.W. 
376, 149 Ark. 669. 

38. Ga.—^Adams v. Evans, 23 S.E.2d 
507, 68 Ga.App. 644. 

39. Tex.—Horn v. Western Union 
Telegraph Co.. 194 S.W. 386, 205 S.. 

W. 831, 109 Tex. 229. 

40. Ind.—^Hewitt v. Westover, 168 N. 
E. 631, 8-6 Ind.App. 605. 
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reckless disregard of rights of others,^^ release, eriy refused as ignoring or excluding Issues, theories, 
reliance on assumption that others will obey law,43 ^ defenses. 

reliance on custom,44 reliance on false representa- addition to the various particular circum- 

tions,45 relief sought,46 right of claimant in claim stances found in the cases cited supra subdivision 
case,47 right of recovery on common counts,43 right a (1) of this section in support of the general rule 
of way of pedestrian crossing street or highway,43 that instructions ignoring or excluding issues, theo- 
right under statute,^® scope of authority,®^ scope of ri^s, or defenses from the consideration of the jury 
employment,®^ set-off,®3 settlement,®4 special dam- a^^e properly refused, instructions have been proper- 
ages,®® statute of limitations,®® statutory require- ly refused as defective in this respect, involving, 
ments,®7 sudden peril,®® time,®3 time of owner- among other instances, accident,70 acts in emer- 
ship,®® title in defendant,®! trespass,®2 undue in- gency,7i adequacy of pedestrian’s observations in 
fluence,®® unusual flood,®4 waiver,®® wantonness,®® crossing street,7® admission of liability,73 adverse 
warranty,®7 willful trespass,®® and withdrawal of possession,74 aggravation of preexisting injury,75 
cffer.®® agreement as to boundary,7® aiding and abetting,77 

apparent authority,78 assault and battery,73 assump- 
(4) Requests Held Properly Refused tion of risk,®® authority of agent,®! care exercised 

Various requested Instructions have been held prop- by motor vehicle guest,®® causal connection,®® COm- 


•41. Or.—^Monner v. Starker, 26 P.2d 
1097, 146 Or. 168. 

42. Ark.—Pine BlufiC, S. & S. By. Co. 
V. Leatherwood, 176 S.W. 1184, 

117 Ark. 624. 

64 C.J. p 814 note 70. 

Proper srroimds for avoidance 
Okl.—K. C. Motor Co. v. Miller, 90 
P.2d 48<3,185 OkL 84. 

43. Cal.—Astone v. Oldfield, 166 P. 
2d 898, 67 Cal.App.2d 702. 

44. Mo.—^Mayfield v. Kansas City 
Southern By. Co., App., 101 S.W.2d 
769. 

45b Conn.—^Mandeville v. Jacobson, 
189 A. 696, 122 Conn. 429. 

Mo.—^Bigras V. Modem Woodmen of 
America, Ajpp., 71 S.W.'2d ’783, re¬ 
versed on other grounds 82 S.W.2d 
898, 336 Mo. 879. 

46. Cra.— Lester v. Baxter, 191 S.B. 
429, 184 Ga. 368, 111 A.L.B. 493. 

47. Ga.—^Bdge v. Calhoun Nat. Bank, 

118 S.B. 369, 166 Ga. 821, followed 
in 119 S.E. 916, 156 Ga. 705. 

48. N.J. —Bodine v. Berg, 82 A. 901, 
82 N.J.Iiaw 662, 40 L.R.A.,N.S., 66, 
Ann.Cas.l913D 721. 

49. Ill.—Ripke V. Bernstein, 76 N.B. 
2d 352, 332 llLApp. 65'8. 

Ind.—Vogel V. Ridens, 44 N.B.2d 238, 
112 Ind.App. 493. 

50. in.—RaddilE v. Hanger, 239 Ill. 
App. 292. 

51. Ala.—Ford v. Hankins, 96 So. 
849, 209 Aleu 202. 

.52. Cal.—-Westberg v, Willde, 94 P. 

2d 590,14 Cal.2d 360. 

:S.C.—^Parker v. Boswell, 174 S.B. 234, 
172 S.a 411. 

44 C.J. p 814 note 75. 

.53. Ga.—^Meders v. Wirohbell, 63 S. 

E.2d 674, 88 Ga.App. 408. 

44 C.J. p 814 note 76. 

Xterna comprising claimed credit 
Oa.-T-Thomp8on v. Lyon, 12 S.E.2d 
165, 64 Ga.App. 83. 


54. Iowa.—^Fletcher v. Ketcham, 176 
N.W. 246, 188 Iowa 340. 

64 CJ. p 814 note 77. 

55. Iowa.—JenkB v. Lansing Lumber 
Co„ 66 N.W. 231, 97 Iowa 342. 

56. S.C.—Holliday v. Jordan, 99 S. 
E. 466, 112 S.C. 113. 

57. Ind.—Vogel v. Ridens, 44 N.B.2d 
238, 112 Ind.App. 493. 

58. Ala.—^Pittman v. Calhoun, 172 
So. 263, *233 Ala. 460. 

59. Ark.—^Pine Bluff Compress & 
Warehouse Co, v. Andrews, 20 S.W. 
2d 633, 180 Ark. 106. 

Ill.—^Bank of Sandoval v. First Nat. 
Bank of Sandoval, 214 Ill.App. 571. 

60. Mo.—^Zackwik v. Hanover Fire 
Ins. Co., App., 226 S.W. 135. 

61. Ga.—Jackson v. Lipham, 123 S. 
E. 887,158 Ga. 657—David v. Tuck¬ 
er, 78 S.E. 909, 140 Ga. 240. 

62l hi.—F reehill v. Consumers’ Co., 
243 I11A.PP. 1. 

63. Ga.—Smitax v. Watkins, 18'8 S. 
E. 910, 183 Ga. 666. 

64 C.J. p 814 note 84. 

64. Mo.—King v. Lusk, App., 196 
S.W. 67. 

65. Ariz.—^M. Karam & Sons Mercan¬ 
tile Co. V. Serrano, 77 P.2d 447, 
61 Ariz, 897. 

64 C.J. p 815 note 86. 

66. Ga.—^Edwards v. Atlanta, B. & 
C. R. Co., 10 S.E.2d 449, 63 Ga.App. 
212 . 

64 C.J. p 816 note 87. 

67. Mo.—Trantham v. Home Ins. Cd, 
of New York, App., 137 S.W.2d 690, 

68. Colo.—^Bolten v. Gates, 100 P.2d 
146, 106 Colo. 671. 

69. Tex,—O’Brien v. McDow, Civ. 
App., 8 S.W.2d 661. 

70. Mo.—Cole V. Uhlmana Grain Oo., 
100 S.W.2d 311, 340 Mo. 377. 

71. Tex.—Texas & N. 0. R. Co. v. 
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Harrington, CoznJ^pp., '236 S.W. 
188. 

64 CJ. p 816 note 90. 

72. N.H—L’Heureux v. Desmarais, 
197 A. 327, 89 N.H 237. 

73. Ala.—American Nat. Bank & 
Trust Co. V. Banco Nacional De 
Nicaragua^ 189 So. 191, 238 Ala. 
128. 

74. S.C.—Kennedy v. Kennedy, '6’8 S. 
E. 664, 86 S.C. 483. 

75. Mo.—Glaves v. Old Gem Cater¬ 
ing Co., App., 18 S.W.2d 564. 

76. Ala.—Shelton v. Stapler, 121 So. 
34, 219 Ala. 15. 

77. Ala.—Hollingsworth v. Corbin, 
101 So. 843, 212 Ala. 104. , 

78. Ala.—Atlanta Life Ins, Co. v. 
Ash, 153 So. 261, 228 Ala. 184. 

Fla.—^American Fruit Growers v. 

Woodley, 166 So. 489, 116 Fla. 719^ 
64 CJ. p 815 note 95. 

79. Ala.—^Plggly-Wiggly Alabama 
Co. V. Rickies, 108 So. 860, 212 Ala. 
585. 

80. XJ.S.—Ringling Bros.-Bamum & 
Bailey Combined Shows v. Olvera, 
C.C.A.Cal.. 119 F.2d 684. 

Ala.—^Birmingham Belt R. Co. v. 
Bennett, 146 So. 265, 226 Ala. 185, 
certiorari denied 64 S.Ct 62, 290 U. 
S. 634, 78 L.Ed. 662. 

Tenn.—^Nashville Bridge Co. v. Hud¬ 
gins, 137 S.W.2d 327, 23 Tenn.App. 
677. 

64 C.J. p 816 note 97. 

81. Mo.—Eckel V. Gruebel, App., 226 
S.W. 9'83. 

82. Ind.—-Davis v. Dondanville, 26 N. 
E.2d 668, 107 Ind.App. 665. 

83. Mo.—Drakesmith v. Ryan, App., 
57 S.W.2d 727. 

N.J.—Nelson v. Levy, 169 A. 730, 12 
N.J.M1SC. 93. 

Ohio.—City of Hamilton v. Hafer- 
kanvp, 4 N.E.2d S95, 53 Ohio App. 
381—Kress V, Roush, 198 N.E. 491, 
50 Ohio App. 876. 
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mon-law liability of railroad company,compara¬ 
tive negligence, concealment,86 concurring caus¬ 
es,87 concurring negligence,88 conditional agree¬ 
ment to pay,88 consideration,^® constructive no- 
tice,8i consummation of contract,®^ contractual pro¬ 
visions,®® contributory negligence,® ^ contributory 


88 C.J.S. 

negligence of minor,®® culpable ignorance,®* cus¬ 
tomary acts,®*^ damages,®® deceit,®® defenses,^ de¬ 
mand and refusal,® discovered peril,® duties,^ ef¬ 
fect of binding receipt,® effect of misstating age 
where age understood,® effect of negligence,^ effect 
of violation of statute,® emergency,® estoppel,^® ex- 


84. Tex.—Gulf, a & S. F. Ry. Co. 
V. WUllams, CivJ^P., 290 S.W. 
846. 

85. G€U—Southern Ry. Co. v. Ma;d- 
dox, 11 S.B.2d 601, 63 Ga.Apip. 608. 

Miss.—Stevenson v. Robinson, 37 So. 
2d 5-68. 

64 C.J. p 815 note 1. 

86. Mo.—^Leimkuehler v. Wessen- 
dorf, 18 S.W.2d 445, 323 Mo. 64. 

87. Mo.—^Levins v. Vigrne, 98 S.W. 
2d 737, 339 Mo. 660—Harding v. 
Kansas City Public Service Co., 
App., 188 S.W.2d 60. 

N.H.—^Lynch v. L. B. Sprague, Inc., 
6« A.2d 697, 95 N.H. 486. 

88. Ga.—Smith v. Payne, 70 S.E.2d 
163, 86 Ga.App. 693. 

Iowa.—^Burbrldge v. Briggs, 16 N.W. 

2d 909, 235 Iowa 12. 

W.Va.—Darling v. Baltimore & O. R. 
Co., 69 S.B.2d 139, 186 W.Va. 303— 
Frampton v. Consolidated Bus 
Lines, 62 S.B.2d 126, 134 W.Va. 
815. 

64 CJ. p 815 note 3. | 

89. Ala.—Security Bank & Trust Co. 
of Memphis, Tenn., v. Laney, 108 
So. 367, 214 Ala. 561. 

90l R,I.—^Monroe v. Belval, 167 A. 
707, 53 R.I. 487. 

91. Ala—Callaway v. Adams, 40 So. 

2d 73, 25'2 Ala 136. 

Tex.—Conley v. Dimmit County State 
Bank, Civ.App., 181 S.W. 271. 

99. Ala—Cornett v. Brooks, 90 So. 
787. 206 Ala 566. 

93. N.M.—Salazar v. Garde, 23 P.2d 
370. 37 N.M. 362. 

Wash.—Washington Brick, Lime & 
Sewer Pipe Co. v. Ajiderson. '29 P. 
690.176 Wash. 416. 

94. Ala—^Francis v. Imperial Sani¬ 
tary Laundry & Dry Cleaning Co., 
2 So.2d <388, 241 Ala 327. 

Cal.—Hooper v. Bronson, 2i66 P.2d 
590, 123 Cal.Ajpp.2d 243. 

D.C.—^Lippman v. Williams, 147 P.2d 
160, 79 U.S.APP.D.C. 334. 

Ga—^Bdwards v. Atlanta B. & C. R. 

Co., 10 S.B.2d 449, 63 GaApp. 212. 
Ind.—Gamble v. Lewis, 86' N.B.2d 
629, 227 Ind. 455. 

Me.—Young v. Potter, 174 A. 387, 133 
Me. 104. 

Md.—State, to Use of Creasey v. 
Pennsylvania R. Co., 59 A.2d 190, 
190 Md. 586. 

Mo.—^Blunk V. Snider, App., 129 S.W. 
2d 1075, opinion quashed on other 
grounds State ex rel. Snider v. 
Shain. 137 S.W.2d 527, 345 Mo. 
950. 


N.J.—^Devone v. Newark Tidewater 
Terminal, 82 A.2d 426, 14 N.J.Super. 
401—Kurkjian v. Wo-lpin, 69 A.2d 
840, 6 N.J.Super. 429—Sokiera v. 
H. A. Jaeger. Inc., 169 A. 347, 12 
N.XMisc. 17, affirmed 171 A. 786, 
112 N.J.Law 600. 

Ohio.—Greenawalt v. Yuhas, 84 N.B. 
2d 221, 83 Ofcio App. 426—Shackel¬ 
ford V. Commercial Motor Freight, 
App., 65 N.E.2d 879. 

Or.—Ceccacci v. Garre, 7!6 P.2d 283, 
158 Or. 466—^Mitchell v. Ausplund, 
47 P.2d 266. 150 Or. 672—Lindeku- 
gel V. Spokane, P. & S. Ry. Co., 42 
P.2d 907, 149 Or. 634, 99 A.L.R. 
721. 

S.C.—^Durant v. Stuckey, 70 S.B.2d 
473, 221 S.a 343. 

Tenn.—Whitehurst v. Howell, 98 S.W. 

2d 1071, 20 TenaApp. 314. 

Utah.—^Miller v. Southern Pac. Co., 
21 P.2d 865, 82 Utah 46, certiorari 
denied Southern Pac. Co. v. Miller, 
54 S.Ct 207, 290 U.S. 697, 78 L. 
Ed. 600. 

64 C.J. p 815 note 7. 

AM not a bar to recovery 
U.S.—^Tombigbee Mill & Lumber Co. 
v. Hollingsworth, C.C.A.Miss., T62 
P.2d 763, certiorari denied 68 S.Ct 
165, 332 U.S. 824, 92 L.Ed. 399. 

95. Ill.—Glassman v. Keller, 9 N.B. 
2d 589, 291 IlLApp. 262. 

Minn.—^Hubred v. Wagner, 14 N,W.2d 
115, 217 Minn. 129. 

96. N.H.—^Morin v. Champlin, 43 A. 
2d 772, 93 N.H. 422. 

97. Tex.—St Louis, S. F. & T. Ry. 
Co. V. Overturf, Civ.App., 163 S. 
W. 639. 

98. Mo.—^Fuldner v. Isaac T. Cook 
Co., APP., 127 S.W.2d 726. 

S.D.—^Hodkinson v. Parker, 16 N.W. 

2d 924, 70 S.D. 272. 

64 C.J. p 815 note 9. 

99. Ala.—^Blackwood v. Rutherford, 
103 So. 689, 212 Ala. 630. 

1. Ala.—Sovereign Camp, W. O. W., 
v. Stewart, 172 So. 278, 233 Ala. 
421. 

64 C.J. p 815 note 11. 

2. Mo.—Turner v. Spitcaufsky, App., 
45 S.W.2d 126. 

3. Ark.—^Missouri Pac. R. Co. v. 
Huffman, 108 S.W.2d 479, 194 Ark. 
456. 

4. Partloiilaar duties 

(1) Duty of bicyclist—^Redd v. Air¬ 
way Motor Coach Lines, 137 P.2d 374, 
104 Utah 9. 


(2) Duty of defendant 

U.S.—Boston & M. R. R. V. Meech, 
C.C.A.Mass., 156 F.2d 109, certiorari 
denied 67 S.Ct 124, 329 U.S. 762, 
91 L.Ed. 658. 

N.J.—^Flducla V. Magenheim, 43 A.2d 
688, 133 N.J.Law 145, affirmed Ap¬ 
peal of Drill, 45 A.2d 315, 133 N.J. 
Law 560—Carra v. Magenheim, 43 
A.2d 688, 133 N.J.Law 145, affirmed 
Appeal of Magenheim, 45 A.2d 453, 
133 N.J.Law 559. 

64 C.J. p 815 note 18. 

(3) Duty of employer. 

Ill.—^Mengelkamp v. Consolidated 
Coal Co., 102 N.E. 756, 259 Ill. 305. 
Mo.—^Elelso V. W. A. Ross Const Co., 
85 S.W.2d 527, 337 Mo. 202. 

(4) Duty of employee. 

Ill.—^Bednar v. Mt. Olive & Staunton 
Coal Co., 197 IlLApp. 251. 

Va.—^Yellow Cab Co. v. Eden, 16 S.E. 
2d 625, 178 Va. 325. 

W.Va,—Wilson v. Edwards, 77 S.fc. 
2d 164. 

(5) Duty to discover defect—^Kess¬ 
ler V. West Missouri Power Co., 283 

S.W. 705, 221 Mo.App. 644. 

(6) Duty to keep lookout. 

Ark.—St. Louis-San Francisco Ry. 
Co. V. Hill, 121 S.W.2d 869, 197 Ark. 
53. 

Mo.—^Timmerman v. Terminal R R. 
Ass'n of St Louis, 241 S.W.2d 477, 
862 Mo. 280—Smith v. Thompson, 
142 S.W.2d 70, 346 Mo. 502—Hoops- 

V. Thompson, App., 207 S.W.2d 300, 
reversed on other grounds 212 S. 

W. 2d 730, 357 Mo. 1160—Lewis v. 
Terminal R. Ass'n of St Louis,. 
App., 61 S.W.2d 234. 

(7) Duty to look and listen. 

Mo.—Moore v. St Louis & S. F. Ry.. 

Co., App., 267 S.W. 945. 

Ohio.—^Boenke v. Cincinnati St Ry.. 
Co., 10 N.E.2d 232, 56 Ohio App. 
227. 

Or.—Ceccacci v. Garre, 76 P.2d 283,. 
158 Or. 466. 

5. Ala.—^National Life & Accident 
Ins. Co. V. McGhee, 191 So. 884, 238 
Ala, 471. 

6. Ala,—Southern Ins. Co. v. Wil¬ 
son, 108 So. 5, 214 Ala, 373. 

7. Ind.—^Vandalia R. Co. v. Holland,. 
108 N.E. 580, 183 Ind. 438. 

a Minn.—^Hubred v. Wagner, 14 N. 
W.2d 115, 217 Minn. 129. 

9. Mo.—^Dillard v. East St Louis Ry.. 
Co., App., 150 S.W.2d 552. 

10. Ala,—Vaughn v. Vaughn, 81 So.. 
698, 17 Ala,App. 56. 
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elusive right of control over work,il fact of sale,i2 
family car doctrine, and fellow-servant nile,^^ 

Also, requested instructions which have been 
properly refused as ignoring or excluding issues, 
theories, or defenses, include requested instruc¬ 
tions with respect to failure of consideration,^® 
forgery,fraud,^7 good faith,i8 imminent peril 
rule,^^ implied contract,^® implied warranty,^! im¬ 
possibility of performance,^^ imputed negligence,^® 
increase in risk of loss,®^ injury from laches,®® in- 


TRIAL § 388 

jury to person,®® intent,®'^ intermediate dealer,®® 
intervening negligence,®® joint enterprise,®® justi¬ 
fication or excuse,®! knowledge or notice,®® lack of 
knowledge of latent defect,®® last clear chance,®^ 
liability for act of servant,®® liability for act of 
vice principal,®® liability for injury to automobile 
guest,®7 loss of privilege in libel case,®® malice,®® 
materialman’s lien,^® mental incapacity,^! misrep¬ 
resentation,^® misrepresentations by agent, servant, 
or employee,^® modification of shipper’s order,^^ 


Xnstnictloii on. Mtoppel properly re¬ 
fused as incomplete 
Okl.—^K. C. Motor Co. v. MUler. 90 
P.2d 438.186 Okl. 84. 

IX. Mo.—^Linton v. St. Louis Light¬ 
ning Rod Co., App., 285 S.W. 183. 

12. Ala.—^Long v. Myers, 80 So. 76, 
202 Ala. 238. 

Ark.—N. P. Sloan Co. v. Barham, 211 
S.W. 381, 138 Ark. 360. 

13. U.S.—Jones v. Weaver, C.C.A. 
Ariz., 123 P.2d 403. 

14. Mo.—Genta v. Ross, 37 S.W.2d I 
969, 225 Mo.App. 673. 

Tex.—Paso & S. W. R Co. v. Lov- 
ick, Civ.App., 210 S.W. 283, af¬ 
firmed 218 S.W. 489, 110 Tex. 244, 
appeal dismissed 41 S.Ct. 6, 254 

U. S. 659, 65 L.£!d. 462. 

16. Colo.—^Alley v. Tovey, 242 P. 999, 
78 Colo. 632. 

Mo,—^La Salle Extension University 
v. Jones, App., 300 S.W. 1000. 

16. Md.—^Engel v. Schloss, 106 A. 
169, 184 Md, 72. 

17. Va.—^Provident Life & Acc. Ins. 
Co. V. Walker, 69 S.B.2d 126, 190 
Va. 1016. 

64 C.J. p 816 note 26. 

Sepreeentation made without know¬ 
ing truth 

Tt—Currier v. Ames, 4 A.2d 340, 110 
Vt 264. 

18. Mo.—Dougherty Real Dstate Co. 

V. Gast, App., 95 S.W.2d 877. 

64 C.J. p 815 note 27. 

19. Cal.—^De Ponce v. System 

Freight Service, 162 P.2d 234, 66 
Cal.App.2d 295. 

Mo.—Gavin v. Forrest, 72 S.W.2d 177, 
230 Mo.App. 662. 

20. Mo.—Smith v. Collins, App., 243 
S.W. 219—Laughlin v. Newman, 
App., 61 S.W.2d 218. 

21. m.—Welter v. Bowman Dairy 
Co., 47 N.B.2d 739, 318 UlApp. 305. 

22. Va-—^Housing Authority of City 
of Bristol V. Bast Tennessee Light 
& Power Co., 31 S.B.2d 273, 188 Va. 
64. 

23. D.C.—^Bernhardt v. City & S, By. 
Co., 263 F. 1009, 49 APP.D.C. 266. 

Mo.—Brown v. Alton R Co., 161 S.W. 
2d 727, 286 Mo.App. 26—^Brown v. 
Alton R. Co., App., 132 S,W.2d 713, 
record quashed on other grounds 


State ex rel. Alton R Co. v. Shaln, 
143 S.W.2d 233, 346 Mo. 681. 

24. Ala.—^National Life & Accident 
Ins. Co. V. SafCold, 144 So. 816, 225 
Ala. 664. 

25. Ohio.—Long v. Taplin-Rice- 

Clerkln Co., 177 N.B. 56, 88 Ohio 
App. 546. 

26. Ind.—Michigan Cent. R Co. v. 
Kosmowski, 121 N.B. 665, 70 Ind. 
App. 145. 

27. Ala.—^Rountree v. Jackson, 4 So. 
2d 743. 242 Ala. 190—National Life 
& Accident Ins. Co. v. Saffold, 144 
So. 816, 225 Ala. 664. 

Or.—^Forrester v. Hauser Const. Co., 
240 P. 873. 116 Or. 222. 

28. Ark.—^Farmers* Bxchange v. 
Drake. 287 S.W. 871, 171 Ark. 1127. 

29. Mo.—^Johnson v. Atchison, T. & 
S. F. Ry. Co., App., 290 S.W. 462. 

30. Mo.—Counts V. Thomas, App,, 
63 S.W.2d 416. 

31. Ala.—Home Ins. Co. v. Living¬ 
ston, 166 So. 55, 231 Ala. 531. 

Ill.—^Thirstrop v. Alton & Southern 
R R, 80 N.B.2d 392, 335 Ill.App. 1. 

Ind.—Rolling v. MarUn, 33 N.E.2d 
808, 109 Ind.App. 184. 

Wash.—Smith v. Drew, 26 P.2d 1040, 
175 Wash. 11. 

32. U.S.—American Ins. Co. of New¬ 
ark, N. J., V. Vann, C.C.A,N.C., 118 
F.2d 1004. 

Aia,—Callaway v. Adams, 40 So.2d 
73, 252 Ala. 136—^Birmingham Belt 
R Co. V. Bennett, 146 So. 265, 226 
Ala. 186, certiorari denied 64 S.Ct. 
52, 290 U.S. 634, 78 L.Bd. 552. 

Md.—^Powers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909, 
178 Md. 23. 

Mo,—De Valpine v. New York Life 
Ins. Co., App., 181 S.W.2d 349— 
Blunk V, Snider, App., 129 S.W,2d 
1075, opinion quashed on other 
grounds State ex rel. Snider v. 
Shain, 137 S.W.2d 627, 345 Mo. 950. 

Ohio.—^Welch v. Rollman & Sons Co., 
44 N,B.2d 726, 70 Ohio App. 615. 

Wash,—Smith v. Manning’s, Inc., 126 
P.2d 44, 13 Wash.2d 573. 

64 C.J. p 815 note 35. 

33. Ga.—Kimpson v. Wingo, 65 S.B. 
2d 837, 84 Ga.App. 189. 

34. Ariz.—^Keeu v, Clarkson, 108 P. 
2d 573, 56 Ariz. 487. 
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D.C.—Stewart v. Capital Transit Co., 
108 P.2d 1, 70 App.D.C, 346, cer¬ 
tiorari denied 60 S.Ct 515, 309 U.S. 
657, 84 L.Bd. 1006, rehearing denied 
60 S.Ct 607, 809 U.S. 696, 84 L.Bd. 
1036. 

Fla.—^Baggett v. Davis, 169 So. 872, 
124 Fla. 701. 

Ga-—^Lovett v. Sandersvilie R Co., 
84 S.B.2d 664, 72 Ga.App. 692. 

Mo.—^Blunk V. Snider, App., 129 S.W. 
2d 1075, opinion quashed on other 
grounds State ex rel. Snider v. 
Shain, 137 S.W.2d 527, 345 Mo. 950. 
Okl.—Feuquay v. Bcker, 157 P.2d 746, 
195 OkL 285. 

Va.—Atlantic Coast Line R. Co. v. 
Withers, 65 S.B.2d 654, 192 Va. 493 
—Crouse v. Pugh, 49 S.B.2d 421, 
188 Va. 156, 4 A.L.R2d 1242. 

64 C.J. p 815 note 36. 

SCumaiiltarlaii dootrine 
Mo.—^Ducoulombier v. Baldwin, App.. 
101 S.W.2d 96—Yontz V. Shema- 
man, App., 94 S.W.2d 917—Parsons 
V. Hlmmelsbach, App., 68 S.W.2d 
841, certiorari quashed State ex rel. 
Hlmmelsbach v. Becker, 85 S.W.2d 
420, 337 Mo. 341. 

35. Mo.—Adcuus V. Carlo, App., 84 
S.W.2d 682. 

36. Tex.—Hugo, Schmeltzer & Co. v. 
Paiz, Civ.App., 128 S.W. 912, af¬ 
firmed 141 S.W. 518, 104 Tex. 563. 

37. Colo.—^Murrow v. Whiteley, 244 
P.2d 657, 125 Colo. 392. 

38. Ala.—Age-Herald Puh. Co. v. 
Waterman, 81 So. 621, 202 Ala 665. 

38. Tex.—^Pegues Mercantile Co. v. 
Brown, Civ.App., 145 S.W. 280. 

40. Ala—Gray v. Wood, 127 So. 148, 
220 Ala 587. 

41. S.C.—Goudelock v. Prudential 
Ins. Co. of America, 65 S.B.2d 114, 
219 S.O. 284. 

Tex.—Schaff v. HolUn, Civ.App., 218 
S.W. 279, error refused. 

42. Va—^R A. Pole & Co. v. Ottaway, 
62 S.B.2d 865, 191 Va 779—Provi¬ 
dent Life & Acc. Ins. Co. v. Walker, 
59 S.B.2d 126, 190 Va 1016. 

43. AJa—^Hollins v. Nalls, 58 So.2£ 
112, 257 Ala 175. 

44. Or.—Carstens Packing Co. v 
Southern Pac. Co., 292 P. 89, 13^ 
Or. 68. 
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mutual mistake,mutual rescission,^® nature of in¬ 
jury,negligence of defendant,^® negligent omis¬ 
sion by servant,^® notice from possession,®® notice 
of discontinuance of water service,®^ negligence in 
discovering danger,®2 omission or failure to act as 
negligence,®® ordinary or reasonable care,®^ owner¬ 
ship,®® probable cause,®® promise of landlord to re¬ 


pair,®*^ promise to pay,®® and proximate cause.®® 
Likewise, requested instructions which have been 
properly refused as ignoring or excluding issues, 
theories, or defenses, include requested instructions 
with respect to qualified privilege to publish alleged 
libel,®® rate of speed,®i ratification,®® reasonable¬ 
ness of election,®® reasonableness of fees,®^ record 


45. Tex.—Olson v. Burton, Civ.App., 
141 S.W. 649. 

46. Mo.—Kurth v. Morgan, App., 277 
S.W. 50. 

47. Ind.—Chicago, L.. S. & S. B. Ry. 
Co. V. Walas, 135 N.E. 160, 192 Ind. 
369, 22 A.L..R. 1212. 

48. 'U.S.—Tombigbee Mill & Lumber 
Co. V. Hollingsworth, C.C.AMiss., 
162 P.2d 763, certiorari denied 68 
S.Ct. 166, 332 U.S. 824. 92 L.Bd. 
399. 

Ala.—Callaway v. Adams, 40 So.2d 
73, 252 Ala. 136. 

Colo.—Jaeckel v. Funk, 138 P.2d 939, 
111 Colo. 179. 

Ill.—^Dlxon V. Montgomery Ward & 
Co., 114 N.B.2d 44, 361 IllA-pp. 76 
—^Bliss V. Knapp, 72 N.R2d 566, 
331 IlLApp. 45—Hanson v. Blatt, 
63 N.E.2d 143, 321 IlLApp. 364— 
Stivers V. Black & Co., 42 N.E.2d 
349, 315 IlLApp. 38. 

Ind.—McKinnon v. ParriU, 38 N.R2d 
1008, 111 lnd.App. 343. 

Md.—State, to Use of Creasey v. 
Pennsylvania R. Co., 69 A.2d 190, 
190 Md. 686. 

Mo.—^Hold V. Terminal R. R. Ass’n 
of St Louis, 201 S.W.2d 958, 366 
Mo. 412—^Rogers v. Mobile & O. R. 
Co., 86 S.W.2d 681, 337 Mo. 140, cer¬ 
tiorari denied Mobile & O. R. Co. v. 
Rogers, 56 S.Ct 178, 296 U.S. 642, 
80 L.Ed. 456—^Tcush v. St Louls-San 
Francisco Ry. Co., 76 S.W.2d 690, 
335 Mo. 1148—^Britain v. Davis, 
App., 138 S.W.2d 364—^Adams v. 
Thompson, App., 178 S.W.2d 779— 
Timmons v. Kurn, 100 S.W.2d 962, 
231 Mo.App. 421. 

N.H.—Perreault v. Allen Oil Co., 179 
A. 366, 87 N.H. 306. 

N.J.—Schlosser v. Goldberg, 9 A.2d 
699, 123 N.J.Law 470. 

Tenn.—^Pollard v. Beene, 95 S.W. 2d 
942, 20 TennA^pp. 88. 

64 C.J. p 816 note 46. 

Xgnoiliig negUgenoe of ona of Ae- 
fesidaiLts 

Ind.—Dunbar v. Demaree, 2 NJG1.2d 
1003, 102 IndJLpp. 585. 

ZTegllgeiLoe of oazxier injuring pas¬ 
senger 

W.Va.—^Isabella v. West Virginia 
Transp. Co., 61 S.B.2d 318, 132 W. 
Va. 85. 

Omission of material el e m ents of neg¬ 
ligence pleaded 

Mo.—^Elramer v. Grand Nat. Bank of 
St Lrouis, 81 S.W.2d 961, 336 Mo. 
1022. 

Vt—Perkins v. Vermont Hydro-Elec¬ 


tric Corporation, 177 A. 631. 106 Vt 
367. 

Items of negligence 
Requested instruction attempting 
to split charge of negligence Into 
items was properly refused.—South¬ 
ern Pac. Co. V. Guthrie, C.A.Cal., 180 
F.2d 295, opinion adhered to 186 F.2d 
926, certiorari denied 71 S.Ct 614, 
341 U.S. 904, 95 L.Ed. 1343. 

49. Ala.—Central of Georgia Ry. Co. 
V. Thomas, 104 So. 659, 20 Ala.App. 
617. 

50. Ala.—Sulzbacher v. Campbell, 
121 So. 706, 219 Ala. 191. 

51. Ala.—Alabama Water Co. v. Wil¬ 
son, 107 So. 821, 214 Ala. 364. 

52. Ala.—Central of Georgia Ry. Co. 

V. Williams, 75 So. 401, 200 Ala. 73. 

53. Ind.—^Kempf v. Himsel, 98 N.B. 
2d 200,121 Ind.App. 488. 

54. Cal.—Bertolozzi v. Progressive 
Concrete Co., 212 P.2d 910, 95 Cal. 
App.2d 332. 

Ind.—^Toenges v. Walter, 32 N.E.2d 
96, 109 Ind.App. 41—^Lake Brie & 

W. R. Co. V. Sanders, 126 N.E. 793, 
72 Ind.App. 283. 

N.H.—Woodman v. Peck, 7 A.2d 261, 
90 N.H. 292, 122 A.L.R. 1402. 

Or.—McVay v. Byars, 138 P.2d 210, 
171 Or. 449. 

56. Al€u—^People’s Bank & Trust Co. 
V. Walthall, 76 So. 670, 200 Ala. 
122 . 

66. Tex.—Pegues Mercantile Co. v. 
Brown, Civ,App., 146 S.W. 280. 

57. Ark.—A. L. Clark Lumber Co. 
V. Johns, 185 S.W. 892, 98 Ark. 211. 

58. Mo.—St Louis Maple & Oak 
Flooring Co. v. Knost, 128 S.W. 632, 
148 Mo.App. 663. 

69. Ala.—City of Dothan v. Hardy, 
188 So. 264, 237 Ala. 603, 122 A.L. 
R. 637—^Kelly v. Hanwick, 153 So. 
269, 228 Ala. 336—Birmingham Belt 
R. Co, V. Watkins, 146 So. 279, 226 
Ala. 197. 

Ariz.—Keen v. Clarkson, 108 P.2d 
678, 56 Ariz. 437—Webb v. Hardin, 
89 P.2d 30, 58 Ariz. 810. 

Gfiu—Atlantic Coast Line R. Co. v. 
Green, 67 S.E.2d 184, 84 Ga.App. 
674—Smallwood v. Pollard, 188 S. 
B. 594, 64 Ga.App. 617. 

Ind.—^Davis v. DondanvUle, 26 N.B.2d 
568, 107 In<LApp. 665. 

Md.—State, to Use of Creasey v. 
Pennsylvania R. Co., 69 A.2d 190, 
190 Md. 586—’Pegelow v. Johnson, 
9 A.2d 645, 177 Md. 846. 


Mich.—Vaas v. Schrotenboer, 46 N.W. 

2d 416, 329 Mich. 642. 

Mo.—Spears v. Schantz, App., 246 S. 
W.2d 399—Wilson v. Terminal R. 
Ass'n of St Louis, App., 121 S.W. 
2d 232. 

N.J.—^Mellon v. Pennsylvania-Read- 
ing Seashore Lines, 81 A.2d 747, 

7 N.J. 416. 

Ohio.—^Kocher v. City of Barberton, 
42 N.E.2d 977, 140 Ohio St 240— 
Kay v. Pennsylvania R. Co., App., 
102 N.E.2d 866—Golden v. Dow 
Drug Co., 06 N.B.2d 602, 88 Ohio 
App. 65—Shackelford v. Commer¬ 
cial Motor Freight, App., 65 N.B. 2d 
879—^Kercher v. City of Conneaut 
65 N.B.2d 272, 76 Ohio App. 491— 
Trame v. Orpheum Theatre Co., 21 
N.B.2d 178, 60 Ohio App. 323. 

Or.—Cavett v. Pacific Greyhound 
Lines, 167 P.2d 941, 178 Or. 863. 

S.C.—^Durant v. Stuckey, 70 S.B.2d 
478, 221 S.C. 342—Levesque v. 

Cleairwater Mfg. Co., 41 S.E.2d 92, 
209 S.C. 494—^Bedford v. Armory 
Wholesale Grocery Cow, 10 S.E.2d 
330, 195 S.C. 150. 

Vt.—Stevens v. Nurenburg, 97 A.2d 
260, 117 Vt 625. 

Wash.—Glick v. Ropes, 138 P.2d 858, 
18 Wash.2d 260. 

W.Va—^Frampton v. Consolidated 
Bus Lines, 62 S.E.2d 126, 184 W. 
Va 816. 

64 C.J. p 816 note 66. 

Proximate oon.tribu.ting cause 
Ala—Crotwell v. Cowan, 184 So. 195, 
236 Ala 578. 

60. Ohio.—Westropp v. E. W. 

Scripps Co., 59 N.B.2d 206, 76 Ohio 
App. 463. 

61. Ga—Western & Atlantic R. R. 
V. Swlgert, 195 S.B. 230, 67 GaApp. 
274. 

Ill.—Chucklin v. Fleming, 66 N.B.2d 
539, 323 IlLApp. 362. 

Mass.—^Russell v. Berger, 50 N.B.2d 
642, 814 Mass. 500. 

Mont—^Palmer v. Riek, 88 P.2d 16, 
108 Mont 108. 

W.Va—Stokey v. Norfolk & Western 
Ry. Co., 66 S.E.2d 102, 132 W.Va 
771. 

64 C.J. p 816 note 57. 

62. Ark.—^Neeley v. Wilmore, 198 N. 
B. 710, 131 Ark. 328. 

64 C.J. p 816 note 58. 

63. Bleotijon to sell at adveirtiJMd 
price 

Miss.—^Meridian Star v. Kay, 41 So.2d 
746, 207 Miss. 78, 10 A.L.R.2d 677. 

64. Cal.—Treadwell v. Nickel, 228 P. 
25,194 Cal. 243. 
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of notice,®® reliance on assumption that law will be 
observed,®® reliance on misrepresentations,®^ reli¬ 
ance on promise,®® representations of agent,®® re- 
scission,70 revival of insurance policy,^! right of 
emancipated minor to recover for services,^2 right¬ 
ful entry,73 right to fix credit limit,74 right to con¬ 
trol automobile jointly,76 right to reserve title,7® 
right to return goods purchased,^? scope of em- 
ployment,78 separate liability of defendants,^® set¬ 
off,®® settlement,®! shortage of weight,®® statute of 
limitations,®® statutory requirements,®4 supersed¬ 
ing cause,®® temporary noncompliance with provi¬ 
sions of insurance policy,®® tenant’s authority to 
receive payment,®7 time of execution of guaranty,®® 
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time of injury,®® undue influence,®® usurious in¬ 
tent,®! testamentary capacity or incapacity,®® undue 
influence,®® vendor’s ability to convey,®4 violation 
of statute or ordinance,®® waiver,®® want of con- 
sideration,®7 want of title in indorsee,®® wanton¬ 
ness,®® warning,! warranty,® and willful disregard 
of known duty.® 

b. Limitations of Eule 

The rule that an instruction stating the Issues and 
directing a verdict must state all the issues has been held 
not to apply to an Instruction which does not purport 
to direct a verdict or cover the whole case; nor is it Im¬ 
proper to exclude from an Instruction Issues which have 
not been presented, or which have been properly eilml- 


65. Ala.—Gay & Bruce v. W. B. 
Smith & Sons, 100 So. 688, 211 Ala. 
358. 

60, Cal.—^Porter v. Signal Trucking 
Service, 188 P.2d 758, 59 OalA.pp.2d 
289. 

Colo.—C. A. Jackson, Inc., v. Wilhelm, 
102 P.2d 731, 106 Colo. 140. 

67. Kan.—Griffin v. KdAifman, 203 P. 
924, no Kan. 182. 

Tex.—O'Brien v. Von Lienen, Civ. 
App., 149 S.W. 728. 

68. Tex.—Woodard v. Eskridge, Civ. 
App., 174 S.W. 868. 

69. Ala.—^Home Ins. Co. v. Living¬ 
ston, 166 So. 55. 231 Ala. 581. 

70. Tex.—^Peters v. Strauss, 132 S.W. 
956, 63 Tex.Civ.App. 118. 

BIgllt to XMdXLd 

Tex.—^Long v. Calloway, Civ.App., 
220 S.W. 414. 

71- Ala.—^Life & Casualty Co, of 
Tennessee v. Street, 105 So. 672, 
213 Ala. 588. 

72. Ind.—Surface v. Dorrell, 57 N.E. 
2d 66, 115 Ind.App. 244. 

73. Mo.—^Ewen v. Bart, 166 S.W. 
315, 183 Mo.App. 107. 

74. Ark.—^Miller Rubber Co. v. King, 
227 S.W. 391, 147 Ark. 302. 

76. Ala,—Morgan Hill Paving Co. v, 
FonviUe, 130 So. 807, 222 Ala. 120. 

76. Minn,—Schnirring v. Stubbe, 225 
N.W. 889,177 Minn. 441. 

77. Mo.—Kurth v. Morgan, App., 277 
S.W. 50. 

78. Me.—Albert v. Maine Bonding & 
Cas. Co., 64 A.2d 27, 144 Me. 20. 

Tex.—^Hudson v. St. Louis Southwest¬ 
ern Ry. Co. of Texas, Com.App., 295 
S.W. 677—Associated Indem. Corp. 
V, BiUberg, CivA.pp., 172 S.W.2d 
157. 

79. Wash.—Smith v. Drew, 26 P.2d 
1040, 175 Wash. 11. 

80. Md.—^Lockerman v. Eastern 

Shore Trust Co., 126 A. 140, 146 Md. 
330. 

81. Ala.—Davenport v, Witt, 101 So. 
887, 212 Ala. 114. 


82. Ala.—^Biarris, Cortner & Co. v. 
Union Cotton Oil Co., 94 So. 559, 208 
Ala. 535. 

83. Ind.—^Boram v. St. Joseph Loan 
& Trust Co., 141 N.B. 364, 80 Ind. 
Aj?p. 467. 

84. Ala.—Capital Motor Lines v. 
Loring, 189 So. 897, 238 Ala. 260. 

Ind.—Dunbar v. Demaree, 2 N.B.2d 
1003, 102 Ind.App. 585. 

Mo.—Smith v. Thompson, 142 S.W.2d 
70, 346 Mo. 502—De Valpine v. New 
York Life Ins. Co., App., 131 S.W. 2d 
349. 

N.J.-^hirk V. Walters, 59 A.2d 829, 
137 N.J.Law 819—Yates v. Madi- 
gan, 171 A. 679, 112 N.J.Law 448, 
affirmed 176 A. 362, 114 N.J.Law 
258. 

Ohio,—Carney v. Dayton Power & 
Light Co., App., 67 N.B.2d 120. 
W.Va.—Elswlck V. Charleston Trans¬ 
it Co., 36 S.B.2d 419, 128 W.Va. 241. 

85. Cal.—Workman v. Howard Zink 
Corp., 218 P.2d 48, 97 CalA.pp.2d 
418. 

86. Mo.—Shelton v. Great American 
Ins. Co. of New York, App., 100 S. 
W.2d 591, 

87. Ala.—Patterson v. Vest, 113 So. 
69, 216 Ala. 312. 

88. Al6u—Dillworth v. Holmes Fur¬ 
niture & Vehicle Co., 78 So. 288, 15 
Ala.Ajpp. 340. 

89. Ark.—Ft. Smith, S. & R. L R. 
Co. V. Scroggins, 234 S.W. 999, 150 
Ark. 671, 

90. Ala.—Lewis v. Martin, 98 So. 
636, 210 Ala. 401—Wear v. Wear, 76 
So. Ill, 200 Ala. 845. 

9L Or.—^Fidelity Sec. Corporation v. 
Brugman, 1 F.2d 181, 137 Or. 88, 75 
A.L.R. 1333. 

98. Ala.—Kellett v. Cochran, 194 So. 

805, 239 Ala. 813. 

64 C.J. p 816 note 8L 

93. Ala.—^Kellett v. Cochran, supra. 

94. N.J.—Fuld V. Adams, 156 A. 833, 
108 N.J.Law 373. 

95. Ga.—^Western & Atlantic R. R. 
V. Swigext, 195 S.E. 230, 67 GaJLpp. 
274. 


Ill.—Williams v. New York Cent. R. 

Co., 86 N.E.2d 262, 337 HlA.pp. 388. 
64 C.J. p 816 note 83. 

96. Ill.—Colky V. Metropolitan Life 
Ins. Co., 49 N.E.2d 830, 320 IlLApp 
120 . 

Mo.—Cochran v. Jefferson County 
Lumber Co., App., 132 S.W.2d 82— 
Talbert v. General Exchange Ins. 
Corporation, App., 76 S.W.2d 424— 
Wood V. Kansas City Life Ins. Co., 
76 S.W.2d 412, 228 Mo.App. 979. 

64 C.J. p 816 note 84. 

Waiver of defenses 
Ala.—Sovereign Camp, W. O. W., v. 
Moore, 177 So. ‘642, 235 Alcu 117. 

97. Iowa.—^Merchants* State Bank of 
Velva, N. D., v. Roline, 206 N.W. 
863, 200 Iowa 1059. 

96. Mo.—Franklin Bank v. St. Louis 
Car Co., 9 S.W.2d 901, 321 Mo. 199, 
60 A.L.R. 639. 

99. Ala.—Johnson v. Martin, 62 So. 
2d 688, 266 Ala. 600—Mobile City 
Lines v. Alexander, SO So.2d 4, 249 
Ala. 107. 

Ill.—^McCarty v, O. H. Tates & Co., 
14 N.E.2d 264, 294 Ill.App. 474. 

S.C.—^Levesque v. Clearwater Mfg. 

Co., 41 S.E.2d 92, 209 8.0. 494. 

64 C.J. p 817 note 87. 

1. Or.—^Burnett v. Weinstein, 59 P. 
2d 258, 154 Or. 308. 

Va.—Norfolk & P. B. L. R Co. v., 
i Freeman, 64 S.E.2d 732, 192 Va. 
400. 

64 C.J. p 817 note 88. 

8. Minn.—^Rappaport v. Boyer 4b Gil- 
ffilan Motor Co., 69 N.W.2d 802. 
Mo.—J. A. Tobin Const. Co, v. Davis, 
App., 81 S.W.2d 474. 

Okl.—^Pierce v. Crowl, 190 P.2d 1003, 
200 Okl. 27. 

Va—Swersky v. Ettggins, 76 S.E.2d 
200, 194 Va 983. 

64 C.J. p 817 note 89. 

3. Utahu—Miller v. Southern Pac. 
Co., 21 P.2d 865, 82 Utah 46, cer¬ 
tiorari denied Southern Pac. Co. v. 
Miller, 54 S.Ct. 207, 290 U.S. 697, 
78 L.Ed. 600. 
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nated from the case by the court, or which have been 
abandoned, or which are uncontested, or unsupported by 
the evidence, or are immaterial. 

The rule that an instruction stating the issues and 
directing a verdict must state all the issues, as dis¬ 
cussed supra subsection a (1) of this section, has 
been held not to apply to an instruction which does 
not purport to direct a verdict or to cover the 
whole case,^ or which is directed only to particular 
phases or particular issues of the case,® or which 
merely illustrates a rule already correctly stated,® 
or which merely covers the measure of damages 
nor is it improper to exclude from an instruction 
issues which have not been presented,® or which 
have been or may properly be eliminated from the 
case by the court,® or which have been abandoned,^® 
or which are uncontested,^^ or which are not sup¬ 


ported by the evidence.^2 So a party is not entitled 
to an instruction on a theory which is refuted by 
an admission in an agreed statement of facts,i® 
or which is unavailable as a defense,^^ or where 
he has waived any claim for damages on the count 
on which the instruction is asked and an instruc¬ 
tion which omits reference to the defense is suffi¬ 
cient where, if the facts to which the instructions 
apply are found to be true, the defensive matter 
cannot exist.^® An instruction is not erroneous as 
failing to require a finding that the negligence of 
defendant was the proximate cause of the damages 
suffered where the instruction requires the jury 
to find a definite series of facts which, if found, 
would constitute proximate cause as a matter of 
law.^^ Where contributory negligence is not a 


4. Cal.—^Purcell v. CoMberg, 93 P.2d 
678, 34 CaLApp.2d 344. 

Ill.—Johnson v. McKnight, 39 N.B. 

2d 700, 313 I11.APP. 260. 

Mo.—Sdhrowangr v. Von Hoffmann 
Press, App., 75 S.W.2d 649, Quash¬ 
al of opinion denied State ex rel. 
S<dirowangr v. Hostetler, 85 S.W.2d 
417, 337 Mo. 522. 

64 C.J. p 817 note 91. 

Perm of verdict 

Instruction, In will contest, as to 
form of verdict in favor of validity 
of will, if will was duly executed 
and testatrix was of sound mind and 
not under duress or undue Influence, 
was not a mandatory Instruction 
which would be invalid as omittingr 
Question of fraud submitted by con¬ 
testants.—Cumick V. Torbert, 194 N. 
B. 771, 101 Ind.App. 113. 

5. Ind.—^Majestic Life Assur. Co. v. 
Tuttle, 107 N.E. 22, 68 Ind.App. 
9-8. 

Mo.—Cassin v. Lusk, 210 S.W. 902, 
277 Mo. 663. 

6. Kan.—Converse v. Watts, 276 P. 
181, 127 Kan. 1673. 

7. Mo.—Stauffer v. Metropolitan St. 
Ry. Co., 147 S.W. 1032, 243 Mo. 
305. 

8. Mo.—Asadorian Rug Co. v. Chan- 
deysson, App., 144 S.W.2d 199. 

Tex.—^Blliott-Greer Office Supply Oo. 

V. Martin, »6 S.W.2d 636, 126 Tex. 
112 . 

Matter of affirmative defense not 
pleaded 

Mo.—Thimmig v. General Talking 
Pictures Corporation, App., 86 S. 

W. 2d 208. 

9. Ga.—^Lester v. Baxter, 191 S.B.2d 
429, 184 Ga. 368, 111 AL.R. 493. 

Ill.—^Madden v. Chicago Transit Au¬ 
thority, 99 K.E.2d 706, 343 Ill.App. 
648. 

Mo.—^Romandel v. Kansas City Public 
Service Co., 264 S.W.2d 685. 

64 C.J. p 817 note 96. 


10. Mo.—^Lewls V. Oliver, App., 220 
S.W.2d 748—^Boyce v. Donnellan, 
168 S.W.2d 120, 237 Mo.App. 63— 
Taylor v. Alton R. Co., App., 148 
S.W.2d 806. 

64 O.J. p 817 note 96. 

11. Ark.—Coley v. Westbrook, 178 
S.W.2d 991, 206 Ark. 1111—.®tna 
Life Ins. Co. v. Dewberry, 59 S. 
W.2d 607, 187 Ark. 278. 

Ky.—^^tna Life Ins. Co. of Hartford, 
Conn., V. Wells, 72 S.W.2d 33, 264 
Ky. 660. 

Miss.—Odom v. Everett, 60 So.2d 650. 
Mo.—Welch V. Thompson, 210 S.W. 
2d 79, 367 Mo, 703—Geers v. St. 
Louis Public Se^wice Co., App., 247 
S.W.2d 318—^Boyce v. Donnellan, 
168 S.W.2d 120, 237 Mo.App. 63— 
Edwards v. Bell, App., 103 S.W.2d 
316, hearing denied 123 S.W.2d 83, 
343 Mo. 824--^Lekln v. Chicago, R. 
I. & P. Ry. Co., 96 S.W.2d 1245, 
229 Mo.App. 461—Thimmlg v. Gen¬ 
eral Talking Pictures Corporation, 
App., 86 S.W.2d 20-8—^Biggs v. 
Modern Woodmen of America, App., 
71 S.W,2d 788, reversed on other 
grounds 82 S.W.2d 898, 336 Mo. 879 
—^Rowland v. Boston Ins. Co., 55 S. 
W.2d 1011, 227 Mo.App. 697. 

Or.—Vogler v. Webb, 182 P.2d 361, 
181 Or. 377. 

64 C.Jl p 817 note 97. 

12. XJ.S.—^Pred Harvey Corp. v. Ma- 
teas, C.A.Cal., 170 P.2d 612—Dro- 
han V. Standard Oil Oo., C.C.AInd., 
168 F.2d 761, certiorari denied 69 
S.Ct. 69, 336 I7.S. 845, 93 L.Ed. 396. 

Ala.—South Highlands Inflrmary v. 

Galloway, 171 So. 260, 233 Ala. 276. 
Ark.—^Roark Transp. v. West, 68 S.W. 

2d 1000, 168 Ark. 941. 

Ga.—^Batts v. Bedingfleld, 48 S.E.2d 
848, 204 Ga. 160—Shepherd Const. 
Co. V. Vaughn, 76 S.B.2d 647, 88 
Ga.App, 285—-Knight v. Causby, 23 
S.E.2d 458, 68 Ga.App. 672. 
m. —^Anderson v. Samuelson, 97 N.E. 
2d 353, 342 BLApp. 616—Zydeck v. 
Chicago & N. W. Ry. Co., 77 N.E. 
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2d 830, 333 BLApp. .388—West v. 
Porritt, 48 N.B.‘2d 199, 318 BLApp. 
636—Greene v. Citro, 18 N.E.2d 
237, 298 BLApp. 25, reversed on 
other grounds Greene v. K'obnan, 
23 ;N'.E.2d 720, 372 Ill. 286. 

Miss.—Savery v. Gray, 61 So.2d 9'22. 
Mo.—^Blrd V. St. Louis-San Francisco 
Ry. Co.. 78 S.W.2d 889, 336 Mo. 
316—Jackson v. Farmers Union 
Livestock Commission, 181 S.W.2d 
211, 238 Mo.App. 449—Bigham v. 
Midwest Federal Sav. & Loan 
Ass’n, App., 176 S.W.2d 637—Sloan 

V. Farmer, App., l-es S.W.2d 467— 
Boyce v. Donnellan, 168 S.W.2d 
120, 237 Mo.App. 63—Tevlin v. Fed¬ 
eral Life Ins. Oo. of Chicago, App., 
127 S.W.2d 743. 

Neb.—Winters v. Ranee, 261 N.W. 
167, 126 Neb. 677. 

N.C.—^Horton v. Carolina Coach Co., 
6 S.E.2d 828, 216 N.C. 667. 

Ohio.—^Blackford v. Kaplan, 20 N.E. 

2d 622, 136 Ohio St 268. 

Va.—^Atlantic Coast Line R. Co. v. 
Withers, 66 S.B.2d 664, 192 Va. 
493. 

W.Va.—Roush v. Johnson, 80 S.E.2d 
867. 

64 C.J. p 317 note 98. 

13. Ga.—Augusta v. Owens, 36 S.E. 
830, 111 Ga. 464. 

14L Ga.—Southern Ry. Co. v. Blan¬ 
ton, 10 S.E.2d 430, 63 Ga.App. 93. 
IlL—^Terre Haute, etc., R. Co. v. 
Peoria, etc., R. Co., 65 N.E. 377, 
182 111. 501. 

1&. Wis.—^Murphy v. Martin, 16 N. 

W. '608, 58 Wis. 2716. 

16. Mo.—Connole v. East St Louis 
& S. Ry. Co., 102 S.W.2d 581, 340 
Mo. 690—^Delametter v. Home Ins. 
Co., 126 S.W.2d 262, 238 Mo.App. 
646—Aldridge v. Shelton’s Estate, 
App., 86 S.W.2d 395—Chenoweth v. 
Sutherland, 107 S.W. 6,129 Mo.App. 
431. 

17. Mo.—Krueger v. Walters, 179 S. 
W.2d <615, 238 Mo.App. 340. 
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complete defense to recovery, qj* where it is an 
afl5rmative defense and is not pleaded,it has been 
held that an instruction ignoring such defense is 
not error. It has also been held that a defendant, 
whose given instruction recites all the facts neces¬ 
sary for a defense and conditions a verdict on their 
being found from the evidence to be true, need not 
set up a ground relied on by plaintiff for recovery, 
since the finding of the defensive matters excludes 
the grounds relied on by plaintiff.20 

Plaintiff is not required, in his main instruction, 
to negative every defense theory offered by defend- 
ant.2i Plaintiffs instructions may ignore matters 
of affirmative defense,22 or defendant’s counter- 

claim.28 

Immaterial issues. The court is not required to 
charge on immaterial issues,^^ and it is error to 
submit to the jury an immaterial question which is 
likely to confuse them as to the issues.25 Where 
an issue is erroneously injected into the case, re¬ 
fusal of instructions, otherwise good, because they 
ignore such issue is error.^fi 


TRIAL §§.388-589 

§ 389. Instructions as to Application of Per¬ 
sonal Knowledge, Experience, or 
Judgment of Jurors 

a. In general 

b. In determining credibility of witnesses 

c. On consideration of view 

a. In Gleneral 

An instruction which authorizes or directs the Jury 
to take into consideration their own experience and ob* 
servation with respect to the matters at issue in addition 
to the evidence Is improper, but the jury may be In¬ 
structed to weigh the evidence in the light of their gen¬ 
eral knowledge and experience as applied to the ordinary 
transactions of life. 

Since jurors are triers of the facts not on their 
own personal knowledge, but on the evidence ad¬ 
duced in the case, as discussed infra § 463, an in¬ 
struction which authorizes or directs the jury to 
! take into consideration their own experience and 
observation with respect to the matters at issue in 
addition to the evidence,27 or irrespective of the 
evidence, or under which the whole matter in 
controversy is left to the opinion of the jury with¬ 
out any reference to the testimony,^® is improper. 
However, the jury may be instructed to weigh the 
evidence in the light of their general knowledge and 
experience as applied to the ordinary transactions 
of life;8<> but the instruction must be confined to 


18. Ark.—standard Oil Co. of La. v. 
Milner, 88 S.W.2d 824, 191 Ark. 
972. 

19. Mo.—Schlue V. Missouri Pacific 
Transp. Co., App., 6*2 S.W.2d 934. 
Where plaintiff is not ffollty as 

matter of law of contributory negr- 
ligrence and it is not affirmatively 
pleaded, an instruction igrnorlng such 
defense is not error.—Hatton v. Sid- 
man, Mo.App., 169 S.W.2d 91. 

2a Mo.—Stanton v. Jones, 69 S.W.2d 
648, 332 Mo. 681. 

21. Mo.—^Papen v. Frledmeyer, App., 
255 S.W.2d 841. 

22. Ariz.—^Deisler v. Stevens, 266 P. 
2d 738, 77 Ariz. 16. 

Mo.—Christy v. Great Northern Life 
Ins. Co., 181 S.W.2d 668, 288 Mo. 
App. 525. 

Xiaok of consideration for certiflcate 
importlngr consideration 
In action on service-mortuary ben¬ 
efit certiflcate. Instruction was not 
erroneous because igrnoringr defense 
that there was no consideration for 
certificate, where certificate Imported 
consideration and dispute as to it 
was an affirmative defense and was 
not required to be incorporated in 
plaintiffis instruction.—Shapiro v. 
John Hancock Mut. Life Ins. Co., 107 
S.W.2d 829, 282 Mo.App. 89>6. 


23. Mo,—^Hanggre v. XJmbright, 119 
S.W.2d 382. 

24. Ark.—Baldwin v. Cobb, 82 S.W. 
2d 12,190 Ark. 899. 

Cal.—Osrowltz v. Market Inv. Co., 104 
P.2d 681, 40 Cal.App.2d 179. 

G^a.—^Tork v. Stonecypher, 182 S.B. 
605, 181 Ga. 435. 

Ill.—^Nagel V. Village of East Hazel- 
crest, 106 N.B.2d 83'8, 347 HLApp. 
888—^Menolascino v. Superior Felt 
& Bedding Co., 40 lN.E.2d 813, 813 
HLApp. 657. 

Ind.—Cochran v. Wimmer, 81 N.B.2d 
790, 118 Ind.App. 684. 

Ky.—^Barr v. Searcy, 183 S.W.2d 714, 
280 Ky. 535. 

Mo.—^Hall V. Thompson, App., 170 S. 
W.2d 934—^Bilsky v. Sun Ins. Office, 
Limited, of London, England, 84 S. 
W.2d 171, 231 Mo.App. 1072. 

N.J.—^Nelson v. Eastern Air Lines, 
24 A2d 371, 128 N.J.Law 46. 

64 C.J. p 817 note 6. 

Matter of inducement and surplusage 
In action to recover on contract for 
services rendered to defendant's aged 
uncle, where reference to additional 
compensation in petition at time orig¬ 
inal contract was made was merely 
a matter of inducement and was sur¬ 
plusage, instruction submitting plain¬ 
tiff's case to Jury properly omitted 
reference to such matter.—Hall v. 
Thompson, Mo.App., 170 S.W.2d 934. 
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25. Iowa.—Wall V. Des Moines, etc., 
R. Co., 66 N.W. 486, 89 Iowa 193. 

64 C.J. p 817 note 6. 

Confusing or misleading Instructions 
generally see supra S 838. 

26. W.Va—Vaughan v. Oates, 37 S. 
E.2d 479, 12'8 W.Va. 554. 

27. Ill.—Wanless v. Peabody Coal 
Oo., 13 N.B.2d 996, 294 HLApp. 401. 

Okl.—^Megert v. Bauman, 246 P.2d 
355, 206 Okl. 651. 

64 C.J. p 818 note 9. 

Zustructiou held not erroneous 
authorizing Jury to consider personal 
knowledge or information regardless 
of source from which it was derived. 
—Powell V. Jarrell, 16 S.B.2d 198, 65 
GaApp. 453. 

28. Iowa—^Downing v. Farmers* 

Mut, Fire Ins. Co., 138 N.W. 917, 
158 Iowa 1. 

64 C.J. p 818 note 10. 

29. Fla—IDoggett v. Jordan, 2 Fla 
541. 

sa Mo.—state ex rel. State High¬ 
way Commission v. Stoddard Gin. 
Co., App., 62 S.W.2d 940. 

Okl.—^Megert v. Bauman, 246 P.24 
365, 206 Okl. 651. 

Tex.— Corpus Juris cited in Gillette 
Motor Transport Co. v. Whitfield,. 
200 S.W.2d 624, 625. 

64 C.J. p 818 note 12. 



§ 389 TRIAL 

such knowledge, observation, and experience as 
the jurors share in common with men generally,^! 
and should not limit this general knowledge to that 
acquired by persons in any particular line of busi- 
ness.32 It has been held that it is error to instruct 
that matters within the common knowledge of man¬ 
kind do not require proof, where the attention of the 
jury is not directed to the particular matters they 
might consider without evidence thereof.23 An in¬ 
struction which authorizes jurors to disregard rules 
of law in the light of their common knowledge or 
experience is improper.^^ 

b. In Detemming Credibility of Witnesses 

It Is proper to Instruct the Jury to take Into account 
their experience of men and their actions In determining 
the credibilty of witnesses, but it Is Improper to Instruct 
them that tney can act on their personal knowledge of 
the character of the witnesses. 

It is proper to instruct the jury to take into account 
their experience of men and their actions in deter¬ 
mining the credibility of witnesses ;25 but it is 
improper to instruct them that they can act on their 
private and personal knowledge of the character of 
the witnesses.26 

c. On Consideration of View 

Where the Impressions made on Jurors by a view are 
not regarded as evidence, It Is proper so to Instruct, but 
they should be Instructed to consider the evidence in the 
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light of the knowledge obtained by their Inspection, or 
In connection with the evidence in the case. 

Where the impressions made on jurors by a view 
of premises examined by them under order of court 
are not regarded as evidence, as discussed infra 
§ 463, it is proper to instruct them that they should 
not consider any fact bearing on the merits of the 
case derived from a view of premises and it is 
proper to instruct the jury to consider the evidence 
in the light of the Imowledge obtained by their 
inspection,28 or in connection with the evidence in 
the case.28 On the other hand it is improper to 
instruct them to use as evidence what they saw 
or learned on such view.^o It is also improper 
to instruct that the jurors are not to take into con¬ 
sideration anything they saw, or any impression 
they received at the view of the premises, in deter¬ 
mining the rights of the parties to the suit,^! or 
that they may reach a verdict on the result of their 
observations, without regard to the testimony or in 
opposition thereto.^2 When, before a view by the 
jury, they are cautioned not to consider their own 
observations as evidence, and are properly instruct¬ 
ed as to the purpose of the view, an instruction 
with respect to the same matter need not also be 
given at the close of the trial.^s Nevertheless, it 
may be proper to instruct the jury after a view of 
the premises that testimony relating thereto need 


Jorors Should he left fjree to inte- 
grete ooaunon knowledge into their 
reasoning, and their mental processes 
should be unaffected by any sugges¬ 
tion from the trial court—Gulf, M. & 
R. Co. V. Weldy, 8 So.2d 249, 193 
Miss. 59, 144 A.L..R. 930. 
SetenulnatloiL of truth in ''any ma¬ 
terial fact” 

Instruction that Jury could consid¬ 
er evidence in light of their own 
common observation and eipperience 
to say where the truth lay In ”any 
material faot" in the case was not 
improper for failure to define quot¬ 
ed phrase.—Roy v. Chicago Motor 
Coach Co., 102 N.B.2d 762, 346 Ill.A{pp, 
296. 

31. Ala.—Sloss-Sheffleld Steel, etc., 
Co. V. Hutchinson, 40 So. 114, 144 
Ala. 221. 

Neb.—Chicago, etc., R. Co. v, Erayen- 
buhl, 91 N.W. 880, !65 Neb. 889, 69 
L.R.A. 920. 

Ordinarily, It is the better praofeice 
not to Instamot the Jury to consider 
matters of “common knowledge” 
without defining what is meant—Gil¬ 
lette Motor Transport Co. v. Whlt- 
deld, Tex., 200 S.W.2d 624. 

Interest rates 

Court properly charged that Jury 
might determine rate of Interest to 


be used in discounting verdict to 
present value, although no evidence 
was introduced as to average current 
rate according to standard invest¬ 
ment practices, since savings bank 
rates and the rates at which towns 
are able to borrow and rate of inter¬ 
est on government bonds were mat¬ 
ters of common knowledge.—^Adams 
V. Severance, 41 Au2d 233, 93 N.H. 
289. 

32. Kan.—Clark v. Pord, 61 P. 938, 
939, 7 KamApp. 882. 

64 C.J. p 818 note 14. 

33. Miss.—^Illinois Cent. R. Co. v. 
Greaves, 22 So. 804, 76 Miss. 860. 

34. Ill,—Johnson v. Pendergast, 139 
■N,E. 407, 308 IlL 256. 

64 C.J. p 818 note 16. 

35. Neb.—Nye-Schneider-Powler Co. 

V. Chicago & N. W. Ry. Co., 179 N. 

W. 503. 105 Neb. 161. 

64 C.J. p 818 note 17. 

&Sm Ga.—^Pettyjohn v. Llebscher, 17 
S.B. 1007, 92 G€U 149. 

64 C.J. p 818 note 18. 

37. IlL—Jent v. Old Ben Coal Cor¬ 
poration, 222 lU.App. 380. 

View and inspection generally see 
supra 5 47. 

38. Ga.—S h a ha n v. American Tel, & 
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Tel. Co., 36 S.B.2d 6, 72 Ga.App. 
749. 

64 C.J. p 819 note 22, 

It l8 better practloe to charge 
inerely the objects and purpose of 
the view, namely, to aid Jury in bet¬ 
ter understanding evidence and noth¬ 
ing more.—Shahan v. American Tel. 
& Tel. Co., supra. 

38. Kan.— "W ellington Waterworks v. 
Brown, 60 P. 966, 6 Kan.App, 726 
—Clay Center v. Jevons, 44 P. 746, 
2 KamApp. 668. 

40. Ga.—Shahan v. American TeL & 
Tel. Co., 35 S.B.2d 6, 72 Ga.App. 
T49. 

64 C.J. p 819 note 24. 

Xni^tractioiL as to what Inferences 
jury might or might not draw from 
their view of the premises could 
better have been left out of charge, 
since Jury's view of premises could 
not be treated, strictly speaking, as 
evidence.—Orme v. Burr, 25 So.2d 
870, 157 Pla. 378. 

41. W.Va.—^Pox V. Baltimore, etc., R. 
Co., 12 S.B. 767, 34 W.Va, 466. 

48. Wis.—Washburn v. Milwaukee, 
etc., R. Co., 18 N.W. 328, 59 Wis. 
364. 

43. Iowa,—Cox V. Chicago, etc., R, 
Co.. 63 N.W. 460, 95 Iowa 64. 
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not be accepted as true if the jurors believe such 
testimony to be untrue,and, where the cure of 
an alleged defect causing an injury is brought to 
the attention of a jury on a view of premises, the 
court should thereafter instruct the jury to dis* 
regard the fact that the defect has been remedied.'*^ 


TRIAL §§ 389-390 

Where view regarded as evidence. Where the 
imtpressions made on the jury by a view of prem¬ 
ises are regarded as evidence, as discussed infra 
§ 463, it is proper to give the jury instructions to 
this effect,^® and it is improper to instruct the jury 
to disregard evidence obtained by the view.^*^ 


F. REQUESTS FOR INSTRUCTIONS 


§ 390. Necessity for Requests 

A party fa not required to request Instructions. In 
some Jurisdictions it is the rule that a party desiring 
Instructions to be given to the Jury must make a request 
therefor before it becomes the duty of the court to give 
them, but In other Jurisdictions the court Is required 
fully to instruct the Jury as to the law of a case regard¬ 
less of whether there were any requests made. 

A party is not required to request instructions.^^ 


In some jurisdictions the court is required fully to 
instruct the jury as to the law of a case regard¬ 
less of whether there were any requests made;^^ 
but in other jurisdictions it is the rule that a party 
desiring instructions to be given to a jury on sub¬ 
mission of a case must make a request therefor 
before it becomes the duty of the court to give 
them,50 and it is not incumbent on the court in such 


44. AJa.—Whaley v. Sloss-Sheffleld 1 

Steel & Tron Co., 51 So. 419, !r64 I 
Ala. 216, 20 Ann.Oas. 822. j 

45. N.H.—Lydatx)!! v. Rockingham 
County Light, etc., Co., 70 A 885, 
75 N.H. 23, 21 Ann.Cas. 1236. 

46. Colo.—Louden Irrigating Canal 
8c Reservoir Oo. v. Neville, 227 P. 
562, 75 Colo. 536. 

64 C.J. p 819 note 31. 

47. Neb.-^hicago, R. L & P. R. Co. 

V. Parwell, 83 N.W. 71, 60 Neb. 322 
—^Lincoln v. Sager, 89 N.W. •617, 
2 Neb., Unoff., 598. 

48 . Mo.—^Buchanan v. Rechner, ^"2 
S.W.2d 1071, 333 Mo. 634. 

64 C.J. p 820 note ^6 [c] (2). 

Right to make requeste see Infra $ 
401. 

Flaintur is under no duty to ten¬ 
der instructiona on any particular 
element of his theory of recovery,— 
Scales V. Majestic Steam Laundry, 
171 S.B. 899, 144 W.Va. 856. 

Defendant 

(1) Defendant is not required to 
prepare and present to the trial court 
a special charge on a matter which 
is essential to a recovery by plain¬ 
tiffs.—Walter Irvin. Inc., v. Vogel, 
Te3:.Civ.APP., 158 S.W.2d 93, error 
refused. 

<2) Defendant need not offer any 
instructions, but may require plaintiff 
to make out case and ask Jury to dis¬ 
believe plaintiff’s witnesses and find 
against him.—Weishaar v. Kansas 
City Public Service Co., li^.App„ 128 
S.W.2d 832. 

43. Ark.—Wallace v. Riales, 234 S. 

W. 2d 199, 218 Ark. 70. 

Conn.—Gross v. Boston, W. & N. T. 
St Ry. Co., 169 A •eiS, 117 Conn. 
589. , ' 

Ga.—^Anderson v. Barroi^ -69 S.B.2d 
874, 208 Ga. 785—^Palmer v. Hinson, 
40 S.B.2d 526, 201 Ga. 664—nJack- 
son y. Matlock, 74 S.B.2d 667, 87 


Ga.App. 593—Hightower v. Ritch, 
60 S.E.2d 512, 8*2 Ga.App. 78—At¬ 
lanta & W. P. R. Co. V. Truitt, 16 
S.E.2d 278, 66 Ga.App. 320—Veal v. 
Veal. 178 S.E. 456, 50 GkuApp. 445 
—Smith V. Geor^a Battery Co., 
169 S.E. 381, 46 Ga.App. 840. 

Iowa.—Gardner v. Johnson, 3 N.W.2d 
606, 281 Iowa 1233. 

Neb.—Styskal v. Brickey, 62 N.W.2d 
864, 168 Neb. 208—Shiers v. Oow- 
gUl, 69 N.W.2d 407, 157 Neb. 265— 
Krepcik v. Interstate Transit Lines, 
48 N.W.2d 839, 154 Neb. 671. 

N.C.—Pinch v. Ward, 77 S.B.2d 661, 
238 N.C. 290—State v. Stroupe, 76 
S.E.2d 813, 238 N.C. 34—Howard 
V. Carman, 69 S.B.2d 622, 236 N.C. 
289—Lewis v. Watson, 47 S.E.2d 
484, 229 N.C. 20—^North Carolina 
Self Help Corp. v. Brinkley, 2 S.B. 
2d 889, 216 N.C. 616. 

OkL—St liouis-San Francisco Ry. Co. 
V. Farrell, 263 P.2d 618—Barall 
Food Stores v. Bennett 158 P.2d 
10:6, 194 Okl. 608—Elam v. Beverly, 
129 P.2d 888, 191 OkL 376—Inter¬ 
national Harvester Co. of America 
V. Snider, 88 P.2d 606, 184 Okl. 587. 
64 C.J. p 819 note 35. 

Duty of party to prepare or formu¬ 
late requested instruction see in¬ 
fra $ 395. 

Failure to instruct without request 
as ground for new trial see New 
Trial 5 44. 

Necessity for requests in criminal 
prosecutions see Criminal Law §§ 
1324-1326. 

Requests fOr reduction of instruc¬ 
tions to writing see supra S 881. 

Substantial Tight 

Statute requiring Judge in giving 
charge to state the evidence and de¬ 
clare and explain law arising thereon 
confers a subst^tial legal right, and 
a failure to comply therewith without 
pr^er for special instructions is 
error.—Smith v. Kappeue, 16 S.B.2d 
376, 219 N.a 850. 
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50. Pla—^Atlantic Greyhound Lines 
V. Lovett, 184 So. 133, 184 Pla. 605. 
Hawaii.—^Medeiros v. Honolulu Mo¬ 
tor Coach Co., 34 Hawaii 730. 

Ky.—Coins V. Hoskins, 208 S.W.2d 
70, 306 Ky. 891—^Beasy v. Schnei¬ 
der, 205 S.W.2d 162, 305 Ky. 586— 
Osborne v. Durbin, 192 S.W.2d 193, 
301 Ky. 412—High Splint Coal Co. 
V. Cowans, 166 ■S.W.2d 488, 288 Ky. 
•66—Prudential Ins. Oo. of America 
V. Sisson, 124 S.W.2d 789, 276 Ky. 
606—Whitehead’s Adm’r v. Peter 
Knopf’s Sons, 90 S.W.2d 709, 262 
Ky. 493—Berkshire Life Ins. Co. v. 
Goldstein, 82 S.W.2d 501, 259 Ky. 
451—^^tna Life Ins. Co. v. Daniel, 
56 S,W.2d 1026, 261 Ky. 760—Grigs¬ 
by V. Grigsby, 61 S.W.2d 606. 249 
Ky. 727—Codell Const. Co. v. Steele, 
56 S.W,2d 966, 247 Ky. 173. 

Or.—^Poulsen v. Johnson, 186 P.2d 
621, 182 Or. 297. 

Tenn.—Southern Ry. Oo. v. Blank 
Diamond Collieries, Inc., 9 Tenn. 
App. 225—Highland Coal 8c Lum¬ 
ber Co. V. Cravens, 8 TennApp. *419 
—Louisville & N. R. Co. v. Jack- 
son, 3 Tenn.App. 4*63. 

Wash.—^Heltfeld v. Benevolent and 
Protective Order of Keglers, 220 
P.2d 665, 86 Wa»h.2d 686, 18 AL.R. 
2d 983. 

64 C.J. p 820 note 86. 

'*The rule generally supported hy 
the authorities is that a party can¬ 
not complain that an instruction was 
not given where he does not show 
.that the court was requested to give 
the instruction and refused to do so.” 
—^Paulick V. National Bank of Repub- 
Uc. 279 I11.APP. 160, 167. 

FuBotloii of prayer Is ‘bo instruct 
the jury in such a manner that they 
may intelligently apply the law to 
the facts in the particular case.— 
PhUipsbom Co. v. Flneman, 129 A 
31, 148 Md. 188—64 C.J. p 820 note 3!6 
[ej. 
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jurisdictions to g^ve instructions of its own mo¬ 
tion,except such as may be required by stat¬ 
ute. ^ 2 This is particularly true in jurisdictions 
where there is a statutory provision against the giv¬ 
ing of instructions in the absence of a request there- 
for.53 Where the court refuses to give correct in¬ 
structions requested by a party, but gives instead 
an incorrect charge, which it subsequently with¬ 
draws, the party is not required again to make a 
request for the instructions desired.^^ 


The practice of counsel permitting cases to be 
submitted to the jury without any instructions due 
to their failure to make requests has been con¬ 
demned.®® Nevertheless, except where there is 
statutory prohibition against so doing,®® it is gen¬ 
erally permissible for the court to instruct the 
jury, although no request for instructions is made ;®'^ 
but if without request the court undertakes to do 
so, it is its duty to see that the instructions given 
are correct,®® and, as shown in Appeal and Error 


m. ISlSBOIlXl 

(1) It has frequently been held 
that in civil cases the court is not 
required to Instruct on any propo¬ 
sition of law arising in the case un¬ 
less requested.—^Buchanan v, Rech- 
ner, 62 S.W.2d 1071, 333 Mo. 634— 
Christopher v. Chicago, B. & Q. R» 
Co., 65 S.W.2d 449—Whaley v. Milton 
Const. & Supply Co., App., 241 S.W.2d 
23—Silberman v. Hicks, App., 231 
S.W.2d 288—Orf v. Ostmann, App., 
170 S.W.2d 941—Oliver v. Lynn Meat 
Co.. 98 S.W.2d 114, 230 Mo.App. 1021 
—64 C.J. p 820 note 36, p 821 note 
37. 

(2) So where neither party asked 
for instructions, submission of case 
without instructions except «s to 
form of verdict was not error.—Stein¬ 
berg V. Merchants’ Bank of Kansas 
City, 67 S.W.2d 63, 334 Mo. 297—64 
0.1. p 820 note 36 [a]. 

(3) On the other hand, there is 
some authority to the effect that it 
Is tne duty of the courts to instruct 
•on all principles of law which may 
be applicable to the facts in evidence 
before them, and to refuse to do so 
is error.—Coleman v. Roberts, 1 Mo. 
97—McKnight v. Wells, 1 Mo. 13— 
64 C.J. p 819 note 36. 

(4) In a decision disapproving 
previous rulings inconsistent with 
the views therein expressed, it was 
held that when it is apparent to a 
trial Judge that the nature of a case 
is such that a Jury should be in¬ 
structed as to the issues and the law, 
be should see that this is done before 
the case is submitted and refuse to 
submit it otherwise, and counsel for 
the respective parties, as officers of 
that court, should not fail to render 
the aid that may be rightfully ex¬ 
pected from each of the parties to 
this end.—Dorman v. Hast St Louis 
Ry. Co., 76 S.W.2d 854, 336 Mo. 1082. 

(5) Accordingly, where nature of 
case requires that Jury be instructed 
as to Issues and law involved, trial 
Judge should refuse to submit case 
without such instructions.—Arnold v. 
Afay Department Stores Oo., 85 S.W. 
^d 748, 337 Mo. 727—^Toung v. Whee- 
lock, *64 S.W.2d 960, 333 Mo. 992, cer¬ 
tiorari denied Wheelock v. Young, 64 
S.Ct 627, 291 U.S. 676, 78 L.Ed. 1064. 

(6) An attorney’s duty to aid court 


in giving proper Instructions needed 
for Jury to arrive at correct verdict 
embraces preparation and presenta¬ 
tion of instructions covering all prop¬ 
er issues affecting client’s cause of 
action or defense, but, with respect 
to issue upon whom burden of proof 
rests, does not embrace preparation 
of instructions defeating a verdict 
for client or directing a verdict for 
adversary.—^Plint v. Loew’s St. Louis 
Realty & Amusement Corp., 126 S.W. 
2d 193, 344 Mo. 310. 

61. Ky.—Clifton v. McMakln, 157 S. 
W.2d 85, 288 Ky. . 806—Collins’ 

Adm’r v. Chesapeake & O. Ry. Co., 
124 S.W.2d 1039, 276 Ky. >659. 

64 C.J. p 821 note 37. 

52. CaJ.—^Fortier Transp. Co. v. Un¬ 
ion Packing Co., 216 P.2d 470, 96 
Cal.App.2d 748. 

failure to give statutory instruo- 
tiou as to number of witnesses was 
held error notwithstanding the ab¬ 
sence of a request therefor where a 
timely exception was taken.—Denton 
V. Davis, 233 P.2d 213, 191 Or. 646. 

53. Miss.—^Yazoo & M. Y R. Co. v. 
Messina, 67 So. 963, 109 Miss. 143, 
reversed on other grounds 36 S.Ct. 
368, 240 U.S. 395, 60 L.Ed. 709. 

54. Ala.—^Brothers v. Brothers, 94 
So. 176, 208 Ala. 268—William Penn 
Fire Ins. Co. v. Tippett, 44 So.2d 
23, 35 AIa.App. 103. 

55. Miss.—Corpus Juris cited in J. 
C. Penney Co. v. Evans, 160 So. 
779, 781,172 Miss. 900. 

64 C.J. p 821 note 40. 

56. Miss.—^Producers Gin Ass’n (AA 
L) V. Beck, 60 So.2d 642, 215 Miss. 
263. 

64 C.jr. p 821 note 41. 

Preventing submission without in¬ 
structions 

Under a statute prohibiting the 
court from Instructing the Jury on 
its own initiative, the trial court Is 
without power to prevent submission 
of cause ^to Jury without Instructions 
for plaintiff, who requested none.— 
J. C. Penney Co. v. Evans, 1'60 So. 779, 
17*2 Miss. 900. 

57. Ala.—^Holman v. Brady, 3 So.2d 
30, 241 Ala. 487. 

CaL—Jennings v. Arati^ 188 P.2d 
298, 88 Cal.App.2d 143—James v. 
Myers, 156 P.2d 69, 68 Cal.App.2d 
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23—Polk V. Weinstein, 55 P.2d 588, 
12 Cal.App.2d 360. 

Md.—^Potts V. Armour & Co., 39 A.2d 
552, 183 Md. 483. 

Mo.—^McCrory v. Fisher, App., 108 
S.W.2d 413. 

64 C.J. p 822 note 42. 

“Any charge which the Judge 
Should give on request may of course 
be given voluntarily.’’—^Lubeck v. 
Dotson, 15 S.E.2d 206, 209, 192 Ga. 
258. 

'Where testimony is palpably false, 
the court may on its own motion give 
instruction authorizing Jury to dis¬ 
regard testimony of witness who 
swore falsely.—^Millar v. Madison Car 
Co., 81 S.W. 674, 130 Mo. 617. 

58. Ky.—^Bowman v. Hibbard, 257 S. 
W.2d 650—^Eivans v. Dotson, 266 S. 
W.2d 476—Collis v. Hoskins, 208 
S.W.2d 70, 306 Ky. 391—Cheatham 

V. Chabal, 192 S.W.2d 312, 301 
Ky. 61*6—Osborne v. Durbin, 192 6. 

W. 2d 198, 801 Ky. 412—High Splint 
Coal Oo. V. Cowans, 166 S.W.2d 488, 
288 Ky. 66—^Prudential Ins. Oo. of 
America v. Sisson, 124 S.W.2d 739, 
276 Ky. 606—Whitehead’s Adm’r v. 
Peter Knopfs Sons, 90 S.W.2d 709, 
262 Ky. 493. 

N.Y.—^Devine v. Brooklyn Heights R 
Oo., 92 IN-.B. 1083, 198 N.Y. 630. 
Okl.—^Baumgart v. Bryant, 88 P.2d 
635, 184 Okl. 531. 

64 C.J. p 822 note 43. 

Sufficiency of instructions see supra 
§S 323-378. 

ErroneoTis instmctioiLS net exoased 
by failure to request 

(1) The rule that failure to In- 
stiuct in absence of request is not 
error does not excuse the giving of 
erroneous instructions.—^Major v. 
Southwestern Motor Sales, 22 N.W. 
2d 96, 814 Mich. 122. 

(2) Where record . disclosed that 
street railroad would have been en¬ 
titled to a sole cause instruction un¬ 
der its evidence and theory of ac^ 
tion by occupant of truck for injuries 
resulting from intersection collision 
with street car, and humanitarian in¬ 
struction directed a verdict for occu¬ 
pant even though his negligence may 
have been the sole cause of the col¬ 
lision, fact that no sole cause in¬ 
struction was requested was Imxna- 
terial with respect to propriety of 
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§ 307 c, if the law is misstated in a material point, 
to the prejudice of a party to the suit, the action 
of the court becomes the subject of review, as in 
case of any other misdirection of a jury. Where 
a court gives an instruction that is erroneous and 
to which the attention of the court is directed by 
an appropriate objection, the party so objecting is 
not required to submit a proper charge in lieu there- 
of.59 

Purpose and function of requests. It has been 
stated that the function of a "request to charge^' is 
to draw from the court a declaration of the law, 
coupled with an instruction to the jury as to how, 
and the manner in which, it is to be used and ap¬ 
plied by them in reaching a conclusion on the 
issues before them,*® and that anything short of 
this would be to lead the jury into the realm of 
uncertainty and speculation.*! It has also been 
stated that the purpose of requests for instructions 
is not to spawn exceptions but to separate law 


TRIAL §§ 390-391 

from fact to the extent required for practical jus¬ 
tice and to make sure that the jury are given ade¬ 
quate guidance.*^ 

§ 391. -Issues and Theories of Case 

In Jurisdictions where the court Is required fully to 
charge the Jury as to the law of the case, the court Is 
required to charge every substantiai issue and theory in 
a case supported by the pleadings and evidence regard¬ 
less of whether or not a request therefor has been made; 
and generally after the charge to the Jury, a party de¬ 
siring an instruction stating or charging on any particu¬ 
lar issue or theory presented by the pleadings and evi¬ 
dence must make a request therefor before it becomes 
the duty of the court so to Instruct. 

In those jurisdictions where the rule, as discussed 
supra § 390, is that the court is required fully to 
charge the jury as to the law of a case, the court 
is required to charge on every substantial issue 
and theory in a case supported by the pleadings and 
evidence regardless of whether or not a request 
therefor has been made,** and it is only wth 


instruction given.—Flaspoler v. Kan¬ 
sas City Public Service Co., 170 S.W. 
2d 141, 237 Mo.App. 1065. 

Duty to cure error on own motlou 
Defendant's failure to suggest the 
point for charge that fair and con¬ 
vincing evidence of mutual mistake 
was needed in order to set aside re¬ 
lease did not excuse omission from 
charge of law which should have 
been charged on motion of court in 
order to cure error in indicating to 
jury that release was not binding as 
to permanent injuries.—Callen v. 
Pennsylvania R. Co., C.C.A.Pa„ I'W 
F.2d 832, affirmed 68 S.Ct. 296, 332 

U.S. 625, 92 L.£ld. 242. 

59. Ky.—^Murphy v. Harmon, 165 S. 

W.2d 11, 291 Ky. 604. 

Tex.—^Russell Const. Co. v. Ponder, 
186 S.W.2d 233, 143 Tex. 412—Dal¬ 
las Ry. & Terminal Co. v. Ector, 
116 S.W.2d 683, 131 Tex. 605— 
Burlington-Rock Island R. Qo. v. 
Ellison, Civ.App., 134 S.W.2d 306, 
error refused. 

64 C.J. p 822 note 45. 

Sufficiency and scope of objections or 
exceptions to Instructions given 
see infra SS 418--423. 

Xostruotiou leaving jury with roving 
oonmilssion 

Instruction, submitting to jury 
some, but not all, features of ex¬ 
press oral contract, relied on as de¬ 
fense to action for balance due on 
account for items sold to defendant, 
and advising jury that compliance 
by defendant with all terms and pro¬ 
visions of such contTEict was suffi¬ 
cient, was erroneous as leaving jury 
with roving couaxnission to deter¬ 
mine contract terms, and it is no an¬ 
swer for defendant to say that plain¬ 
tiff could have asked for instruction 

38 C.J.S.—67 


satisfactory to it.—Dlesel-Wemmer- 
Gllbert Corp. v. David Chalmers To¬ 
bacco Co., 104 S.W.2d 1029, 231 Mo. 
App. 631. 

60. J.—^Hoffman v. Trenton Times, 
16 A.2d 814, 126 N.XL.aw 450, 

Pturpose of instructions generally see 
supra S 366. 

61. N.X—Hoffanan v. Trenton Times, 
supra. 

62. Mass.—Gregory v. Maine Cent. 

R. Co., 59 !N,E.2d 471, 317 Mass. 
686, 159 A.D.R. 714. 

63. Axis.—^Tipton v. Burson, 238 P. 
2d 1098, 73 Arias. 144—Reah v. Ju- 
pin, 206 P.2d 558, 68 Ariz. 335. 

Conn.—^Foote v. E. P. Broderick Haul¬ 
age Co., 196 A. 191, 123 Conn. 296. 
Ga.—^Dorsey v. Green, 49 S.E.2d 901, 
204 Ga. 453—^McDonald v. Taylor, 
37 S.E.2d 836, 200 Ga. 445—WilU- 
ford V. Swint, 188 S.E. 685, 183 Ga. 
375—Johnson v. Roberson, 77 S.E. 
2d 282, 88 Ga.APp. 648—Walter v. 
Arp, 77 S.B.2d 82, 88 GaApp. 542— 
Jackson v. Matlock, 74 S.E.2d 667, 
87 Ga.App. 693—Hightower v. 
Ritch, 60 S.E.2d 512, 82 G€LApp. 78 
—Southern Ry. Co. v. Garland, 41 

S, H.2d 926, 75 Ga.App. 98—C. V. 
Hill & Co. V. Weinberg, 19 S.E2d 
430, 67 Ga.App. 44—Scott Co. v. 
Crain, 190 S.E. 629, 65 GkuApp. 514 
—Hill V. Hill, 199 S.E 411, 55 Ga. 
App. 600—Allmond v. Mount Ver¬ 
non Bank, 186 S.E 581, 53 Ga.App. 
665—Rice v. Harris, 182 S.E 404, 
62 GaJV.pp. 42—Pollard v. Watkins, 
181 S.E 798, 51 Ga.App. 762—Clark 

V. Sapp, 169 S.E 692, 47 Ga.App. 
91. 

Iowa.—Dakovich v. City of Des 
Moines, 42 N.W.2d 611, 241 Iowa 
703—^Harrington v. Fortman, 8 H. 
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W.2d 718, 283 Iowa 92—Keller v. 
Gartin, 261 N.W. 776, 220 Iowa 78. 
Mich.—'Brown v. Nichols, 60 N.W.2d 
907, 337 Mich. 684—Tinkler v. Rich¬ 
ter, 296 N.W. 201, 296 Mich. 396— 
Daigle V. Berkowitz, 262 N.W. 652, 
273 Mich. 140. 

Neb.—^EOardlng v. Hoffman, 62 N.W. 
2d 333, 168 Neb. 86—Harsche v. 
Czyz, 61 N.W.2d 266, 157 Neb. 699 
—Borcherding v. Eklund, 55 N.W.2d 
643, 166 Neb. 196—Lund v. Hol¬ 
brook, 46 N.W.2d 130, 153 Neb. 706 
—Krepcik v. Interstate Transit 
Lines, 43 N.W.2d 609, 153 Neb. 98 
—Dunlap V. Welch, 41 N.W.2d 884, 
152 Neb. 469—Hamilton v. Omaha & 
Council Bluffs St Ry. Co., 41 N.W. 
2d 139, 152 Neb. 328—Thurow v. 
Schaeffer, 38 N.W.2d 732, 151 Neb. 
651—McKain v. Platte Valley Pub¬ 
lic Power & Irrigation Dlst, 37 N. 
W.2d 923, 161 Neb. 497—Roby v. 
Auker, 32 N.W.2d 491, 149 Neb. 734 
—^In re Inda’s Estate, 19 N.W.2d 37, 
146 Neb. 179—In re Keup's Estate, 
18 N.W.2d 68, 145 Neb. 729—Hack- 
bart V. Rohrig, 287 N.W. 665, 136 
Neb. 825—Mackechnie v. Lyders, 
279 NW. 328, 134 Neb. 682—Carlson 
V. Roberts, 274 N.W. 473, 133 Neb. 
166—Tenborg v. DUlle, 271 N.W. 
689, 132 Neb. 203—Securities Inv. 
Corporation v. KreJci, 271 N.W. 287, 
182 Neb, 146—Wagner v. Watson 
Bros. Transfer Co., 259 N.W. 373, 
128 Neb. 635—Derr v. Gunnell, 266 
N.W. 725, 127 Neb. 708—Spittler v. 
Callan, 255 N.W. 27, 127 Neb. 331. 
N.C.—Banks v. Nowell, 78 S.E2d 761, 
288 N.C. 737—Finch v. Ward. 77 S. 
E.2d 661, 238 N.C. 290—State v. 
Stroupe, 76 S.B.2d 313, 238 N.C. 34 
—Howard v. Carman, 69 S.E.2d 522, 
285 N.C. 289—Lewis v. Watson, 47 
S.B.2d 484, 229 N.C. 20—McNeill v. 
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respect to subordinate features of the case that 
special requests are necessary.®^ Generally, how¬ 
ever, after the charge to the jury, a party desiring 


an instruction stating or charging on any particular 
issue presented by the pleadings and evidence,®® 
or on any particular theory of the case,®® must 


McN'eUl, 26 S.E.2d 615, 223 N.O. 178. 
OkL—Bay Petroleum Corp. v. May, 
264 P.2d 734—Taylor v. Hayes, 261 
P.2d 599—Atchison. T. & S. P. By. 
Oo. V. Hicks. 258 P.2d 672, 208 Okl. 
689—Smith v. Price, 246 P.2d 359, 
206 Okl. 669—Fisher v. Sturgreon, 
234 P.2d 376. 206 Okl. 44—Van Ant¬ 
werp V. TuUer. 214 P.2d 237, 202 
Okl. 366—Criterion Theatre Corp. 
V. Stams, 164 P.2d 92, 194 Okl. 624 
—Petty V. Frank, 161 P.2d 926, 194 
OkL 382—Bhrlo Refiningr & Market¬ 
ing Co. V. Moore, 137 P.2d 911, 192 
OkL 676—Kelly v. Cann. 136 P.2d 
896, 192 Okl. 446—Lacy v. Wozen- 
craft, 105 P.2d 781, 188 Okl. 19— 
Riser V. Herr, 102 F.2d 178, 187 
Okl. 211—City of Altus v. Martin, 
94 P.2d 1, 185 OkL 446—Baumgart 
V. Bryant, 88 P.2d 635, 184 Okl. 631 
—^Liberty Nat Bank of Weather¬ 
ford V. Semkoff, 84 P.2d 438, 184 
OfcL 18—Indian Territory Illumin¬ 
ating Oil Co. V. Johnson, 58 P.2d 
888, 177 OkL 288—Craig v. Wright 
43 P.2d 1017, 169 OkL 246—Mclntlre 
V. Bums, 42 P.2d 148, 172 Okl. 152 
—^Martin v. McCune, 89 P.2d 978, 
170 Okl. 196. 

Tex.—^Texas Bmp. Ins. Ass*n v. 
Thames, ClvA.pp., 236 S.W.2d 203, 
error refused. 

Vt—Wortheim v. Brace, 68 A.2d 719, 
116 Vt 9—Dawley v. Nelson, 63 A. 
2d 866, 116 Vt 461—Reid v. Ab- 
biati, 82 A.2d 133, 113 Vt 238— 
MuUett V. Milkey, 29 A.2d 806, 113 
Vt 42—Watterlund v. Billings, 23 
A.2d 640, 112 Vt 266—French v. 
Nelson, 17 A2d 823, 111 Vt 386— 
In re Delligan's Bstate, 13 A.2d 282, 
111 Vt 227—GkJuld v. Gould, 6 A.2d 
24, 110 Vt 324—Simonds v. Bishop, 
196 A 754, 109 Vt 348. 

Wash.—^Payne v. Ryan, 49 P.2d 53, 
183 Wash. 590. 

64 C.J. p 822 note 47. 

Blements essential to reoovery 
Court in personal injury action is 
bound to instruct jury concerning all 
essentials necessary to recovery, even 
without request therefor.—Jensen v. 
Incorporated Town of Magnolia, 257 
N.W. 584, 219 Iowa 209. 

Intentional wrong 

Failure to charge jury, in action 
for alienation of wife's affections, 
that acts reUed on must have been 
done intentionally or from unjusti¬ 
fiable motive or have been persisted 
in with knowledge of wrong, was er¬ 
ror, notwithstanding absence of re¬ 
quest, where some of acts proved 
were capable of innocent construc¬ 
tion.—^Maggay v. Nlkitko, 167 A 816, 
117 Conn. 206. 

Parties’ oontentioiui 

It is duty of trial judge, even 


though not requested, to charge with 
sufficient fullness and clarity, and 
fairly to plaintiff and to defendant, 
as to material contentions of parties. 
—^Lewis V. Duggan, 70 S.B.2d 66, 86 
GiaApp. 733—64 C.J. p 822 note 47 [c]. 
Negligence 

Conn.—lannucci v. Lamb, 193 A 212, 
123 Conn. 142. 

Mich.—Jorgensen v. Howland. 88 N. 

W.2d 906, 325 Mich. 440. 

64 C.J. p 822 note 47 Cffl. 

Oontribntory negligenoe 
Conn.—^Kucineski v. Davey, 197 A 
688, 128 Conn. 662. 

Ga—Wells v. Steinek, 176 S.B. 42, 49 
GaAPP< 482—Black & White Cab 
Co. V. Smith, 173 S.B. 206, 48 Ga 
App. 566. 

Iowa—Flicklnger v. Phillips, 267 N. 

W. 101, 221 Iowa 837. 

Mich.—Jorgensen v. Howland, 38 N. 

W.2d 906, 325 Mich. 440. 

Neb.—^Pongruber v. Patrick, 61 N.W. 
2d 678, 157 Neb. 799—Becker v. 
Hasebroock, 59 N.W.2d 560, 157 
Neb. 363—Krepcik v. Interstate 
Transit Lines, 48 N.W.2d 839, 164 
Neb. 671—Krepcik v. Interstate 
Transit Lines, 43 N.W.2d 609, 153 
Neb. 98-^ohnson v. Griepenstroh, 
88 N.W.2d 649, 150 Neb. 126—Torke 

V. Seddon, 299 N.W. 833, 140 Neb. 
101—Brooks V. Thayer County, 254 
N.W. 413,126 Neb. 610. 

Okl.—^Roadway Express v. Baty, 114 
P.2d 935, 189 OkL 180. 

64 C.J. p 822 note 47 [h]. 

Proximate cause 

Ga—Sikes v. Wilson, 39 S.R2d 902, 
74 GeuApp. 415—^Russell v. Bayne, 
168 S.E. 290, 46 GaApp. 55. 

Mich.—Jorgensen v. Howland, 88 N. 

W. 2d 906, 326 Mich. 440. 

64 C.J. p 822 note 47 £1]. 
sroisanoe 

Mich.—Brown v. Nichols, 60 N.W.2d 
907, 337 Mich. 684. 

Agency 

Trial court had duty to give a gen¬ 
eral instruction on the applicable 
law of agency, which was a material 
issue, whether or not requested to 
do so.—^Baumgart v. Bryant, 88 P.2d 
685, 184 OkL 531—64 C.J. p 822 note 
47 [m]. 

Consideration for note 

In action on note signed by hus¬ 
band end wife, where wife contended 
that note was without consideration 
as to her, trial court, even in absence 
of a request, should have charged 
that there was no consideration for 
wife's signature if payee agreed that 
wife need not sign note or if there 
was no agreement that wife would 
sign, but that there was sufficient 
consideration if payee made loan with 
understanding that wife's signature 
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would be added to note.—Gardner v. 
Johnson, 3 N.W.2d 606, 231 Iowa 1233. 
84. N.C.—McNeill v. McNeill, 25 S. 
B.2d 616, 223 N.C. 178. 

Zn, absence of special request^ judge 
need not explain subordinate fea¬ 
tures of case.—^Mebane Graded School 
Dist. V. Alamance Ck>unty, 189 S.B. 
873, 211 N.C. 213. 

66. Idaho.—Pittman v. Sather, 188 
P.2d 600, 68 Idaho 29. 

B:y.—^Bownaan v. BUbbard, 267 S.W. 
2d 550—Anderson v. Shields, 234 S. 
W.2d 739, 314 Ky. 228—Osborne v. 
Durbin, 192 S.W.2d 198, 301 Ky. 412 
—Smith V. Treacy, 172 S.W.2d 570, 
294 Ky. 680—High Splint Coal Co. 
V. Cowans, 155 S.W.2d 488, 288 Ky. 
66—Appalachian Stave Co. v. Lib¬ 
erman, 113 S.W.2d 48, 271 Ky. 663 
—^Whitehead's Adm'r v. Peter 
Knopf's Sons, 90 S.W.2d 709, 262 
Ky. 493. 

Okl.—City of Altus v. Martin, 94 P.2d 
1, 185 Okl. 446—Satterwhite v. 
Magnolia Petroleum Co., 51 P.2d 
959, 175 Okl. 35. 

64 C.J. p 828 note 48. 

Defenses 

Defendant, requesting submission 
to jury of one or more of several 
pleaded specific charges of affirmative 
defense' will be considered to have 
voluntarily abandoned other such 
charges, although supported by sub¬ 
stantial evidence.—^Rhineberger v. 
Thompson, 202 S.W.2d 64, 356 Mo. 
520—64 C.J. p 823 note 48 [b]. 

66. D.S.—Chicago & N. W. Ry. Co. v. 

Green, C.C.AMinn., 164 F.2d 66. 
CaL—Reed v. Simpson, 196 P.2d 895, 
32 Cal.2d 444—^McChristian v. Pop- 
kin, 171 P.2d 85, 75 CaLApp.2d 249. 
D.C.—^Montgomery v. Virginia Stage 
Lines, 191 P.2d 770, 89 U.SApp. 
D.C. 213. 

Idaho.—^McKinley v. Wagner, 170 P. 

2d 796, 67 Idaho 104. 

Ky.—Stein v. Louisville Water Co., 
249 S.W.2d 760—High Splint Coal 
Co. V. Cowans, 155 S.W.2d 488, 288 
Ky. 66—^ABDtna Life Ins. Co. v. Dan¬ 
iel, 65 S.W.2d 1025, 251 Ky. 760. 
Mo.—^Phillips V. Vrooman, 238 S.W. 
2d 355, 861 Mo. 1098—Massman v. 
EAnsas City Public Service Co., 
119 S.W.2d 833—Hill v. Landau, 
App., 125 S.W.2d 516. 

N.C.—^Bryant v. Carrier, 198 S.B. 619, 
214 N.C. 191—Peterson v. McManus, 
185 S.B. 462, 210 N.C. 822—Chestnut 
V. Sutton, 176 S.B. 748, 207 N.C. 
256. 

Tenn.—Central Produce Co. v. Gen¬ 
eral Cab Co. of Nashville, 129 S.W. 
2d 1117, 23 Tenn.App. 209. 

64 C.J. p 824 note 49. 

Negligence 

Where plaintiff tried case under 
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make a request therefor before it becomes the duty 
of the court so to instruct; and the court, in the 
absence of request, has power to submit the issues 
in the case without instructions.®*^ Even in those 
jurisdictions where the court must fully instruct 
the jury it is the duty of counsel to aid the court 
in determining what issues should be submitted to 
the jury,®8 and if all the issues essential to the 
determination of the case have been fairly sub¬ 
mitted, the court is not required to charge on any 
particular phase thereof in the absence of a re¬ 
quest.®® This is particularly true as to an issue 
or theory not relied on,?® as to incidental or col¬ 
lateral matters?! or those having no material bear¬ 
ing on the issues,?® or as to issues or theories not 
raised by the pleadings or evidence,?® or not neces¬ 
sarily so raised.?^ 

A court need not charge on an issue not made by 
the pleadings but as to which evidence has been 
introduced without objection, in the absence of a 
request therefor,?® although it may do so.?® An in¬ 
struction on matters not at the root of the con¬ 
troversy must be requested.?? A party desiring 
an issue withdrawn from the jury because of the 
lack of evidence in support thereof must make a 
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request for an instruction to that effect?® A party 
having the burden of proof desiring the issues sub¬ 
mitted in the language of the pleadings must re¬ 
quest such instructions.?® Failure of a party to 
request an instruction submitting an issue to the 
jury does not constitute an abandonment of the 
issue where the opposing party submitted the issue 
in his own instructions.®® In the absence of a 
request to have the pleadings submitted to the jury 
the trial court does not err in not giving to the 
jury the pleadings in the case, particularly where 
the answer contains an alleged counterclaim con¬ 
cerning which no evidence has been introduced and 
it is likely to prejudice the jurors or to confuse 
them.®! 

§ 392. -Particular Instructions 

a. In general 

b. Damages and amount of recovery 

c. Definitions or explanations of terms 

d. Evidence and matters of fact 

e. Miscellaneous 

a. In General 

As a general rule, where the court has instructed 
generally on the issues In the case, If a party desires a 


three theories of neglisrence, facts I 
proving any one theory would justify 
a finding of negligence under a gen¬ 
eral charge although It might have 
been better had plaintiff offered spe¬ 
cific requests for charge under his 
theories.—^Michael v. Beading Co„ D. 
C.Pa., 82 F.Supp. 54, affirmed, C.A., 
174 F.2d 828. 

67. Ky.—^Hooper Bros. & Thomas Co. 
V. Adams, 299 S.W. 162, 221 Ky. 
527. 

Requests for submission of issues to 
jury see supra 5 220. 

68. Ga.—Vinson v. Citizens & South¬ 
ern Nat. Bank, 69 SJB].2d 866, 208 
Ga. 818. 

Bsoiprocal duties of court and oowu 

86l 

Trial court and counsel have recip¬ 
rocal duty with respect to giving cor¬ 
rect instructions.—-Ware v. Boston & 
M. B. B., 38 A.2d 879, 93 N.B: 213. 

69. Ga—Vinson v. Citizens & South¬ 
ern Nat Bank, 69 S.R2d 866, 208 
Ga 813—Smith v. Payne, 70 S.B.2d 
163, 85 GaApp. 693. 

Okl.—Kelly V. Cann, 136 P.2d 896, 
192 Okl. 446. 

64 C.J. p 825 note 62. 

Genus and species 
It is error, even without request 
for the court to fedl to give in charge 
to the jury the law as to each genus 
of the principle Involved in a case; 
but to require the court to apply the 
law to all of the species Included in 
a genus requires a written request— 


Gullett Gin Co. v. Hicks, 168 S.B. 697, 
176 Ga 652. 

70. Ga—Georgia Power Co. v. 
Woodall, 158 S.B. 367, 43 GaJLpp. 
172. 

64 C.J. p 825 note 53. 

Xnstruotiosui limited to issues pre¬ 
sented at trial 

Court may limit instruction to is¬ 
sues presented by counsel during tri¬ 
al, where no requests to charge are 
submitted.—Gegllo v. Huizenga 246 
N.W. 210, 261 Mich. 612. 

71. Ga—^Thomson v. Avery, 21 S.B. 
2d 331, 67 GaApp. 671. 

64 C. J. p 825 note 54. 

72. Conn.—^Lane v. McLay, 99 A. 
498, 91 Conn. 185. 

73. Ga—Green v. Metropolitan Life 
Ins. Co., 21 S.B.2d 465, 67 GeuApp. 
620—^Petway v. McLeod, 171 S.B. 
225, 47 GaJ^pp. 647. 

64 C.X p 825 note 56. 

74. N.C.—Pennington v. Town of 
Tarboro, 113 S.E. 666, 184 N.C. 71, 

64 C.J. p 826 note 57. 

75. Ga—Smith v. Tipplns, 61 S.B.2d 

138, 207 Ga 262—Bassett v. Hunt¬ 
er, 63 S.m2d 909. 206 Ga 417—Col¬ 
lins V. Williams, 44 S.B.2d 799, 202 
Ga 710—Palmer v. Hinson, 40 S. 
B5.2d 626, 201 Ga 664—Wood v. 
Clazton, 85 S.B.2d 455, 199 Ga 809 
—Jones V. Hogans, 29 S.112d 668, 
197 Ga 404—^Turner v. Turner, 197 
S.B. 771, 186 Ga 223. 116 A.L.R. 
1396—Wade v. Roberts, 80 S.B.2d 
728, 89 GaApp. €07—Malone 
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Freight Lines v. Pridmore, 71 S.BJ. 
2d 877, 86 Ga.App. 578—Lewis v. 
Duggan, 70 S.B.2d 66, 85 Ga^App. 
733—City of Camilla v. May, 27 
S.E.2d 777, 70 GaApp. 136—A. G. 
Boone Co. v. Owens, 187 S.B. 899, 
54 GaApp. 379. 

64 C.J. p 826 note 58. 

Itadhes 

Where defendant did not plead de¬ 
fense of laches, and did not request 
trial judge to instruct jury with re¬ 
spect to such a defense, trial judge 
did not err in omitting such reference. 
—^Miller v. Everett, 14 SJS.2d 449, 
192 Ga 26. 

76. Ga—Collins v. Williams, 44 S. 
E.2d 799, 202 Ga 710—Palmer v. 
Hinson, 40 S.E.2d 526, 201 Ga 654 
—Jones V. Hogans, 29 S.E.2d 568, 
197 Ga 404. 

77. Pa—Michael v. Export Coal Co., 
91 PaSuper. 864. 

78. Colo.—Colorado Midland By. Co. 
V. Edwards, 184 P. 248, 24 Colo. 
App. 350, error dismissed 140 P. 190, 
57 Colo, 168. 

Ohio.—Cleveland By. Co. v. Owens, 
199 N.E. 607, 51 Ohio App. 58. 
Duty of court to withdraw issues see 
supra S 228. 

79. Mo.—Benzel ▼. Anishanzlin, 

App., 297 S.W. 180. 

soil Mo.—Woods V. Washington Fi¬ 
delity Nat. Ins. Co., 118 S.W.2d 
121 . 

81. Mont.—Davis v. Desch, 164 P.2d 
1015. 118 Mont. 252. 
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particular Instruction or an Instruction on a particular 
phase of the case, he should make a proper and timely 
request therefor, and in the absence of such request the 
court is not under any obligation to give such instruction. 

Subject, in some jurisdictions, to the rule, stated 
supra § 390, that the court must charge fully as to 
the law of the case, as a general rule, where the 
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court has instructed generally on the issues in the 
case, if a party desires a particular instruction or 
an instruction on a partictdar phase of the case, he 
should make proper and timely request therefor,82 
and the court, in the absence of such request, is not 
under any obligation to give such instruction.^^ 


82. Ariz.—M. Kaxam & Sons Mer- 
cantUe Co. •v. Serrano, 77 P.2d 447, 
61 Arlz. 897. 

Cal.—City of Fresno v. Hedstrom, 229 
P.2d 809, 10« Cal.App.2d 458—Au- 
grenthaler v. Pinkert, 82 P.2d >686, 
188 CalJLpp. 456. 

Conn.—^Lane v. Ludeman, 88 A.2d 
17*8, 181 Conn. 112—Bullard v. De 
Cordova, 175 A. 678, 119 Conn. 262 
—Hemlnfirway v. Cozzollno, 169 A- 
621, 117 Conn. 689—^Barbierl v. Pan- 
dlsclo, 163 A. 469, 116 Conn. 48. 

Ga.—^Lanier v. Council, 176 S.B. 614, 
179 Ga. 568—^Rowland v. Blkln, 69 

S. E.2d 888, 85 GaA.pp. 801—Pilot 
Freight Carriers v. Park, 66 S.B.2d 
746, 80 GaA.pp. 187—Herron v. 
Interstate Life 6b Acc. Co., 190 S. 
B. 631, 55 Ga.App. 634r->HcCord v. 
Benford, 178 S.B. 208, 48 Ga.App. 
788. 

Idaho.—^Elam v. Koppel, 118 P.2d 729, 
68 Idaho 171. 

Ind.— W, T. Rawleigh Co. v. Snider, 
194 N.E. 856, 207 Ind. 686. 

Ky.—PhUlips V. Eeed, 258 S.W.2d 508 
—^Evans v. Dotson, 256 S.W.2d 
476—Coins V. Hoskins, 208 S.W.2d 
70, 806 Ky. 891—Lehman v. Pat¬ 
terson, 182 S.W.2d 897, 298 Ky. 
360—Davidson v. Ratliffe, 126 S.W. 
2d 827, 277 Ky. 871. 

Mass.—Salonen v. Paanenen, 71 N.B. 

2d 227, 820 Mass. 568. 

Miss.—^Dement v. Summer, 165 So. 
791, 175 Miss. 290. 

Mo.'—^Palmer v. Kansas City, App., 
248 fl.W.2d 667—^Rodgers v. Levy, 
App., 199 S,W.2d 79—Studt v. Lei- 
weke, App., 100 S.W.2d SO. 

Mont.—^Ralph v. MacMarr Stores, 62 
F.2d 1285, 108 Mont. 421. 

N.J.—De Clcco V. Marlou Holding 
Co., 59 A2d 227, 187 N.J.Law 186. 
N'.T.—Bulkeley v. Van Valey, 128 N. 

T. S.2d 468. 

N.C.—^Metcalf v. Foister, 61 S.B.2d 
77, 232 N.C. 855—Bryant v. Car¬ 
rier, 198 SH. 619, 214 N.a 191— 
Chestnut v. Sutton, 176 S.E. 748, 
207 N.C. 256. 

Ohio.—^EQelnbans v. American Gauge 
Co., 80 N.E.2d 626, 88 Ohio App. 
468— Teaser v. Tomlch, App., 68 
N.E.2d 110. 

Or.—Hotelling v. Walther, 148 P.2d 
933, 174 Or. 381. 

Pa.—^Wadatz v. Taormina, 52 A.2d 
220, 856 Pa. 481—Clausen v. Barr, 
Com.Pl., 27 Del.Co. 495—Weaver v. 
Scranton Bus Co., Com.Pl., 44 
Lack.jrur. 238. 

S.C.—National Bank of Honea Path 


V. Thomas J. Barrett, Jr. & Co., 
174 S.B. 681. 173 S.a 1. 

64 C.J. p 826 note 65. 

Form and sufficiency of requests see 
infra 9 895. 

Time for requests see infra 9 894. 

Aetloiui on huraxanoe poUoies 

Conn.—Carroll Co. v. New Amster¬ 
dam Cas. Co«, 185 A. 679, 121 Conn. 
486. 

Ga—^Union Central Life Ins. Co. v. 
Merrell, m S.E. 655, 52 Ga.App. 
831—National Idfe & Acc. Ins. Co. 
v. McKenney, 188 S.B. 659, 62 Ga 
App. 466. 

64 C.J. p 826 note 65 [c]. 

Actions on contracts 

Ark.—Wallace v. Rlales, 284 S.W.2d 
199. 218 Ark. 70. 

Conn.—Steinmetz v. Steinmetz, 20 A. 
2d 468, 127 Conn. 700. 

Ga—^Thompson v. Riggs, 19 S.B.2d 
299. 193 Ga 632—Spinks v. Jen¬ 
kins, 43 S.B.2d 586, 75 GaApp. 414. 

N.C.—Crouse v. Vernon, 59 S.B.2d 
186, 282 N.C. 24. 

Okl.—DeBolt V. Pointer, 228 P.2d 
182, 204 OkL 167. 

R.L—Monacelli v. Hhll, 42 A.2d 444, 
71 R.L 65. 

64 C.J. p 826 note 65 [d]. 

83. Ala—Claude Jones & Son v. 
Lair, 17 So.2d 677. 246 Ala 441. 

CaL—Conner v. Southern Pac. Co., 
241 P.2d 535, 88 Cal.2d 633—Omales 
V. Wigger, 218 P.2d 631, 85 Cail.2d 
474—Commercial Union Assur, Co. 
V. Pacific Gas & Electric Co., 81 
P.2d 793, 220 CaL 615—Noble v. 
Cavalier Restaurant, 235 P.2d 896, 
106 Cal.App.2d 518—Miller v. Cran¬ 
ston, 10$ P.2d 963, 41 Cal.App.2d 
470. 

Conn.—Stein v. Nashner, 27 A.2d 801, 
129 Conn. 817—Coy v. Town of Mil¬ 
ford. 12 A.2d 641, 126 Conn. 484 
—Jenkins v. Reichert, 5 A.2d 6,125 
Conn. 258—Fierberg v. Whitcomb, 
177 A. 185, 119 Conn. 890—Malon 
V. Adley Express Co., 173 A. 159, 
118 Conn. 665—Barbieri v, Pandis- 
cio, 163 A. 469, 116 Conn. 48—^Maz- 
ziotte V. Bridgeport & Waterbury 
Passenger Service, 163 A. 409, 116 
Conn. 32, 87 A.L.R. 908. 

Fla—Merchants* Transp. Co. v. Dan¬ 
iel, 149 So. 401, 109 Fla 496. 

Ga—McCullough V. Blrby, 61 SJBJ. 
2d 812, 204 Ga 788—Allen v. Heys, 
51 S.B;2d, 417, 204 Ga 836—Scott 
V. Gillia, 43 S.B.2d 95, 202 Ga 220 
—Calhoun v. Williamson, 41 S.E.2d 
146, 201 Ga 759—Jackson v. San¬ 
ders, 38 S.B.2d 711, 199 Ga 222, 159 
A.L.R. 688—First Nat. Bank of 
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Birmingham v. Carmichael, 81 S.B. 
2d 811, 198 Ga 809—Kinsey v. Av¬ 
ans, 26 S.E.2d 787, 196 Ga 428— 
Fountain v. McCallum, 21 S.B.2d 
610, 194 Gku 269—Harmon v. Gad¬ 
dy, 19 S.B.2d 302, 198 Ga 574— 
Anderson v. Black, 18 S.B.2d 660. 
191 Qteu 627—Turner v. Turner, 197 
S.B. 771, 186 Ga 223, 116 A.L.R. 
1896—^Foremost Dairy Products v. 
Sawyer. 196 S.B. 486, 186 Ga 702 
—Liggett V. Liggett, 179 S.B. 729, 
180 Ga 528—Branon v. Hunter, 
171 S.R 291, 177 Ga 769—Thur¬ 
mond V. Billingsley, 75 S.B.2d 827, 
88 GaApp. 21—He-Po Gas, Inc., v. 
Roath, 76 S.E.2d 451, 87 GaApp. 
827—Rowland v. Elkin, 69 S.B.2d 
388, 85 GaApp. 801—Grady County 
V. Banker, 59 S.E.2d 732, 81 Ga 
App. 701—^Roberts v. McClellan, 65 
S.B.2d 786, 80 GaApp. 199—Gold¬ 
stein V. Gee, 46 S.B.2d 768, 76 Ga 
App. 537—Sanders v. Chandler, 80 

S. B.2d 813, 71 GaApp. 337—Thomp¬ 
son V. Lyon, 12 S.B.2d 165, 64 Ga 
App. 83—National Sheet Metal Co. 

T. A A A Highway Express, 190 S. 
E. 383, 65 GaApp. 398—Jarecky 
V. Arnold, 182 S.E. 66, 61 GaJlpp. 
954—Jones v. Knight Mercantile 
Co., 179 S.B. 669, 51 GaApp. 67— 
Smeltzer v. Atlanta Coach Co., 176 
S.E. 846, 49 GaApp. 756—McCord 
V. Benford, 178 S.E. 208, 48 Ga. 
App. 738—Georgia Power Co. v. 
Manley, 170 S.B. 648. 47 GaApp. 
431. 

Ill.—^Fraider v. Hannah, 87 N.K2d 
796, 838 DLApp. 440—Vlecell v. 
Cummings, 54 N.E.2d 717, 822 HI. 
App. 559. 

Iowa—Gregory v. Suhr, 277 N.W. 
721, 224 Iowa 954—Lang v. Siddall, 
254 N.W. 783. 218 Iowa 258. 

Kan.—^Hudson v. Yellow Cab & Bag¬ 
gage Co., 64 P.2d 43, 145 Kan. 66. 
Ky.—City of Harrodsburg v. Yeast, 
247 S.W.2d 883—Wheat's Adm'r v. 
Gray, 218 S.W.2d 400, 809 Ky. 598, 
7 A.L.R.2d 1886—^Moore v. Moore, 
162 S.W.2d 647. 290 Ky. 715—City 
of Hazard v. Adkins, 92 S.W.2d 
863, 268 Ky. 898—Sternberg v. 

Hogg, 72 S.W.2d 421, 254 Ky. 761 
—^Bowman v. Ernst, 71 S.W.2d 
1018, 264 Ky. 876. 

Mich.—^Major v. Southwestern Motor 
Sales, 22 N.W.2d 96, 814 Mich. 122 
—^Anderson v. Kearly, 20 N.W.2d 
728, 812 Mich. 566—In re Einfeldt's 
Estate, 282 N.W. 285, 286 Mich. 
587. 

Minn.—Dwyer v. Illinois Oil Co., 262 
N.W. 887, 190 Mina 616. 
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There may be circumstances, however, where the 
court is under a duty to give a particular instruc¬ 
tion, even though no request therefor has been 
made,84 and in some jurisdictions where the jury 
may not understand the rule of law on a material 
point, the court must, as a general rule, instruct 
the jury thereon, even in the absence of a request.85 

b. Damages and Amount of Recovery 

According to some authorities It Is the duty of the 
court, of Its own motion and without request, correctly 
to Instruct the Jury as to the proper method of determln- 
Ing the amount of recovery; but, on the other hand, It 
has been held that In the absence of a request there¬ 


for It Is not error for the court to fall to give an Instruc¬ 
tion on the subject of damages, at least where no Issue 
on the question is presented or where the court has In¬ 
structed generally on the issues in the ease. 

Whether instructions as to the proper basis on 
which damages are to be estimated should be given 
by the court on its own motion depends on the rule 
prevailing in the particular jurisdiction as to the 
necessity of the court giving instructions in the ab¬ 
sence of request.88 According to some authorities 
it is the duty of the court, of its own motion and 
without request, correctly to instruct the jury as 
to the proper method of determining the amount of 
recovery.87 On the other hand, it has been held 


Mo.—^Martin v. Graham Ship-By- 
Truck Co., App., 176 S.W.2d 842. 
Mont—Mellon v. Kelly, 41 P.2d 49, 
99 Mont 10. 

Neb.—Tenborg v, Dillie, 271 N.W. 689. 
132 Neb. 208—Thomas v. Kaapel, 
263 N.W. 73, 126 Neb. 255. 

N.J.-^. B. Wolfe, Inc. v. Salkind, 70 
A.2d 72, 3 N.J. 812,13 AL.R.2d 1214 
—Gabriel v. Auf Der Helde-Ara- 
gona, Inc., 82 A2d 644, 14 N.J.Su- 
per. 558—^Tobish v. Cohen, 1‘64 A. 
415, no N.J.Law 296. 

N.C.—Hinson v. Shugart 29 S.E.2d 
694, ^24 N.C 207—Bryant v. Car¬ 
rier, 198 S.E. 619, 214 N.C. 191. 

N.D.—Northwestern Nat. Bank of 
Minneapolis, Minn., v. Hewlett 255 
N.W. 574, 64 N.D. 664—Blackstead 
V, Kent 247 N.W. 607, 63 N.D. 246. 
Ohio.—Brice v. Samuels, 17 N.E.2d 
280, 59 Ohio App. 9. 

Okl.—^Farmers & Bankers Life Ins. 
Co. V. Lemon, 228 P.2d 634, 204 Okl. 
218—Satterwhite v. Magnolia Pe¬ 
troleum Co., 51 P.2d 959, 175 Okl. 
36—Drum Standlsh Commission 
Co. Y. First Nat Bank & Trust Co. 
of Oklahoma City, 81 P.2d 843, 168 
Okl. 400. 

Or.—Hauw v. Hullng, 269 P.2d 99, 
199 Or. 48. 

Pa.—Waid V. A. W. Golden, Inc., Com. 
PI., 33 Berks Co. 299—Gallis v. 
Titan & Fiaker, Com.Pl., 45 Lack. 
Jur. 141—Nicola v. American Stores 
Co., Com.Pl., 60 Montg. 1'84, affirm¬ 
ed 41 A.2d 662, 8'51 Pa 404—Miller 
V. Stump, Com.Pl., 68 York Leg. 
Reo. 1, affirmed 46 A.2d 831, 159 
PaSuper. 124. 

S.C.—Cummings v, Tweed, 10 S.B.2d 
322, 195 S.C. 173. 

Tenn.—Cincinnati, O. & T. P. Ry. 
Co. Y. Denton, 140 S.W.2d 796, 24 
Tenn.App. 81—^Reed y. Hutton & 
Long, 1 Tenn.A pp* 86. 

Utah.—Wright y. Downing, 211 P.2d 
211, 116 Utah 4«5—Skerl y. Willow 
Creek Coal Co., 69 P.2d 502, 9^ 
Utah 474. 

Wis.—^Puccio Y. Mathewson, 60 N.W. 
2d 890, 260 Wia 258—Madison 
Trust Co. Y. Helleckson, 267 N.W. 
691, 216 Wis. 448, 96 A.L.R. 992. 
64'C.J. p 828 note 66. 


XTondirection Is not error 
Mo.—State ex rel. Payne y. Wilson, 
App., 207 S.W.2d 786. 

Effect of bharge as whole 
Where no particular Instructions 
are prayed, the court is responsible 
only for the general effect of the 
chargre considered as a whole.—Lerch 
Y. Hershey Transit Co., 99 A. 800, 
255 Pa 190—White v. Pittsburgh 
Rya Co., 200 A. 982, 132 PaSuper. 
373. 

84. Qa—Williford y. Swint, 188 S.B. 

685, 183 Oa 376. 

64 C.J. p 829 note 68. 

86. Cona—Wolfe y. Iyos, 76 A. 526, 
88 Conn. 174, 19 AnaCas. 762. 

86. Ga—^uthem R. Co. y, O’Bryan, 
87 S.B. 161, 112 Ga 127. 

17 C.J. p 1062 note 84. 

87. Aiiz.—Southwest Cotton Co. v. 
Ryan, 199 P. 124, 22 Arts. 620. 

Qa.—Jones y. Harris, 161 S.B. 848, 
169 Ga '666—Seaboard Air Line Ry. 
Y. Brewton, 102 S.B. 439, 160 Ga 
87—Atlanta B. & A. R. Co. y. Barn¬ 
well, 76 S.B. 646, 138 Ga 569— 
Central of Georgia Ry. Co. y. Mad¬ 
den, 69 S.E. 165, 185 Ga 205, 31 L. 

R. A.,N.S., 818, 21 AnaCas. 1077— 
City of Macon y. Douglas, 166 S.B. 
922, 45 GaApp. 798—^Briesenick y. 
Dimond, 134 S.E. 360, 35 GaAPP. ] 
668—^Fumey v. Tower, 131 S.B. 177, 
34 GaApp. 789—O’Donnelly Y. Stap¬ 
ler, 181 S.E. 91, 34 GaApp. 687— 
Southern Cotton Oil Co. y. .Tar- 
borough, 107 S.B. 866, 26 GaApp. 
766—^Holt Y. Georgia Ry. & Power 
Co.. 101 S.B, 758, 24 GeuApp. 607— 
McDonald y. Southern Ry. Co., 101 

S. B. 714, 24 GaApp. 808—Gaines¬ 
ville & N. W. R, Co. V. Galloway, 87 
S.B. 1093,17 GaApp. 702. 

Pa. —^Tomlinson y. Northwestern 
Electric Service Co. of Pennsylva¬ 
nia 151 A. 680, 801 Pa 72—Milyak 
v. Philadelphia Rural Transit Co., 
160 A. 622, 800 Pa 457—Kahn & 
Feldman v. Herbert, 124 A. 126, 279 
Pa 440—Snyder v. Philadelphia & 
R. Ry. Co., 130 A. 898, 284 Pa 59 
—Gail Y. City of Philadelphia 117 
A. 69, 278 Pa 275—^McLane v. 
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Pittsburg Rys. Co., 79 A. 237, 280 
Pa 29—Kerns v. Ripka 85 PaSu¬ 
per. 97. 

Tex.—Branton v. Robertson, CivApp., 
14 S.W.2d 887—International & 
G. N. R. Co. Y. McAda CivApp., 
265 S.W. 722—Kansas City, M. & 
O. Ry. Co. of Texas v. Worsham, 
Civ.App.. 149 S.W. 755. 

64 C.J. p 625 note 91. 

Where correct measure of damages 
was fundamental issue in case, trial 
judge was bound to instruct thereon 
correctly on his own motion.—St. 
Louis-San Francisco Ry. Co. v. Far¬ 
rell, Okl., 263 P.2d 618—City of Altus 
Y. Martin. 94 P.2d 1, 186 OkL 446. 

Where measure of damages is ftzed 
by statute, trial court must grex^erally 
on Its own motion properly instruct 
jury on decisive Issues formed by 
pleadings and evidence, and failxure 
to do so constitutes error.—Ander¬ 
son Y. Hodges, 100 P.2d 858, 187 Okl. 
48. 

Jfailuve to charge held not enor. 
—^Poland Laundry Machinery Oo. v. 
Pyle, 171 S.E. 184, 47 Ga.App. 569. 

ProspectlYe damages 

In an action under Federal Employ¬ 
ers’ Liability Act, it is duty of court 
to instruct jury that prospective 
damages, if included in verdict must 
be reduced to their present cash val- 
ua regardless of whether such in¬ 
struction has been requested.—Orim- 
sley Y. Atlantic Coast Line R. Co., 
1 S.E.2d 157, 189 S.C. 251. 

Where Instruction refused at request 
of one party 

Where owner of taxicab and car¬ 
rier of liability insurance required by 
city ordinance were properly joined 
under statute as defendants, as far as 
liability for negligence was concern¬ 
ed, by plaintiff suing for injuries sus¬ 
tained in collision with cab, failure 
to instruct that any verdict against 
insurer could not . exceed policy lia^ 
bUity limit was error, notwithstand¬ 
ing jury were given policy in the de¬ 
liberations and that insured did not 
request such instruction, in view of 
refusal of trial couxt to construe pol- 
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that in the absence of a request therefor it is not 
error for the court to fail to give an instruction 
on the subject of damages,®® at least where no is¬ 
sue on the question is presented,®® or to fail to 
charge the jury with particularity as to damages,®® 
In accordance with the rule stated supra subdivi¬ 
sion a of this section, it is held that where the 
court has instructed generally on the issues in a 


case a party should request it if he desires an in¬ 
struction on the measure of damages;®! to the 
effect that the jury should not duplicate their award 
on any single element of damage®® or that certain 
facts, if found, should be considered in determining 
the amount of actual damages;®® with respect to 
the allowance of interest ;®4 with respect to nom¬ 
inal damages;®® or with respect to offset of certain 


ley or to srrant insurer's reauest so 
to instruct,—Scott v. Wells, 53 S.E.2d 
400, 214 S.C, 511. 

Xa Colorado 

(1) There is authority supporting 
the rule of the text.—^MaJoy v. Grif¬ 
fith, 240 P.2d 023, 125 Colo. 85— Oop- 
pus Juris cited in Nellson v. Bowles, 
280 P.2d 286, 289, 124 Oolo. 274— 
Northern Colorado Trr. Co. v. Reuter, 
186 P. 286, 67 Colo. 483—Mustang 
Reservoir, Canal & Land Co. v. Hiss- 
man, 112 P. 800, 49 Colo. 808. 

<2) It has been held, however, in 
action on contract begun in justice 
of the peace court end appealed to 
county court, that failure of county 
court to instruct Jury as to proper 
measure of damages to be oonsidered 
by Jury in connection with claims 
made against defendant by plaintiff 
was not error, where such instruction 
was not requested, and no prejudice 
to defendant was shown.—^Jackson v. 
Trainor, 104 P.2d 606, 106 Oolo. 649. 
JsL Nebraska 

(1) There is authority supporting 
the rule of the text—Harsche v. 
Czyz, 61 N.W.2d 266, 167 Neb. 699— 
Corpus Juris quoted in Hlckman- 
Wi'lliams Agency v. Haney, 40 N.W. 
2d 818, 819, 152 Neb. 219. 

(2) It has been said, however, that 
ordinarily, the rule that it is the duty 
of the trial court to instruct on the 
issues, whether or not requested to 
do so, applies only to the Issues of 
a case, and not to an element of the 
measure of damages, since such ele¬ 
ment is not an issue but a basis of 
recovery on the issues.—Chambers v. 
Chicago, B. & O. R. Co., 293 N.W. 
338, 188 Neb. 490. 

88. U.S.—^Interstate Stage Lines Co. 

V. Ayers, C.C.A.MO., 42 P.2d 611. 
Ala.—^Troy Laundry Mach. Co. v. 
Joyce, 157 So. 214, 229 Ala. 881— 
Stoudemire v. Davis, 94 So. 498, 
208 Ala. 495—^United Order of Good 
Shepherds v. Richardson, 80 So. 
370, 202 Ala. 305. 

Ky.—Osborne v. Durbin, 192 S.W.2d 
198, 801 Ky. 412—Hoskins v. Com¬ 
monwealth, 161 S.W.2d 169, 290 Ky. 
400. 

Miss.—Yazoo & M. Y. R. Co. v. Mes¬ 
sina, 67 So. 9*63, 109 Miss. 143, re¬ 
versed on other grounds Illinois 
Cent. R. Co. v. Messina, 36 S.Ct. 
368, 240 U.S. 895, 60 L.Ed. 709. 

Mo.—^Luikart v. Miller, 48 S.W.2d 367 
—Shannon v, Kansas City Light & 


Power Co.. 287 S.W. 1031, 316 Mo. 
1136—Rodgers v. St. Louis-San 
Francisco Ry. Co., App., 31 S.W.2d 
546—Oliver v. City of Vandalia, 
App., 28 S.W.2d 1044—Detchemendy 
V. Wells, App., 263 S.W. 160—Gad- 
berry V. Bolton, App., 242 SW. 688 
—Parrish v. Hartman, App., 236 
S.W. 463—Robinson v. City of 
Springfield, App., 191 S.W. 1094— 
Delano v. Roberts, App., 182 S.W. 
771—Nelson v. United Rys. Co. of 
St Louis, 168 S.W. 446. 176 Mo. 
App. 423, certiorari quashed State 
V. Reynolds, 166 S.W. 729, 267 Mo. 
19. 

Or.—Stonebrink v. Highland Motors, 
137 P.2d 986, 171 Or. 416. 

Pailure to submit special damages 
pleaded was an abandonment there¬ 
of.—Salmons v. Dun & Bradstreet, 
162 S.W.2d 246, 349 Mo. 498, 141 A. 
L.R 674. 

89. Ga.—Danville Lumber Oo. v. Mc¬ 
Arthur, 137 S.B. 294, 36 Ga.App. 
646—Vale Royal Mfg. Co. v. Brad¬ 
ley, 70 S.E. 86, 8 Ga.App. 483. 
Old.—Birchfleld v. Beds, 228 P.2d <642, 
204 Okl. 240—Main v. Levine, 118 
P.2d 262, 189 OM. 5*64. 

Defense not pleaded or established 
Where landlord testified that until 
tenant’s action for overcharges was 
brought he had no knowledge that 
he had overcharged tenant, but ten¬ 
ant’s suit was filed in March, 194'7, 
and landlord’s answer to petition was 
filed in April, but by his own testi¬ 
mony landlord made no investiga¬ 
tion prior to Sept. 1947, and landlord 
did not plead that his act was not 
willful or that he did not fail to 
take practicable precautions against 
occurrence of violations, defense that 
overcharge was not willful was not 
established, and refusal to instruct 
Jury, on court’s own motion, that, if 
Jury found landlord’s violation was 
not willful, only minimum amoimt 
could be awarded tenant, was not 
error. 

Ga.—City Council of Augusta v. De- 
more, 187 S.E. 127, 36 Ga.App. 627. 
Okl.—Brannon v. Gargotta, 223 P.2d 
344, 203 OkL 447. 

9a Mich.—Stevens v. Mikulich, 287 
N.W. 646, 290 Mich. 845. 

OkL—Peppers Refining Oo. v. Moore, 
217 P.2d 833, 202 OkL 682. 

91. U.S.—Grand Trunk Western Ry. 
Co. V. Gilpin, m., 208 F. 126, 126 
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C.C.A. 278, certiorari denied 34 S. 
Ct. 821, 281 U.S. 761, 68 L.Bd. 466. 
Cal.—Ward v. Massachusetts Bonding 
& Insurance Co., 228 P. 363, 67 Cal. 
App. 792—City of Oakland v. 
Wheeler, 168 P. 28, 34 Cal.App. 442, 
error dismissed 41 S.Ct. 5, 264 U. 
S. 659, 66 L.Bd. 462. 

Ill.—See Curley v. City of High- 
wood 2nd Dist. No. 8,494, 210 HI. 
App. 494. 

Minn.—^Forsberg v. Baker, 800 N.W. 
371, 211 Minn. 69. 

Miss.—^Masonite Corporation v. Loch- 
ridge, 140 So. 228, 168 Miss. 864, 
suggestion of error overruled 141 
So. 758, 163 Miss. 364. 

Mo.—^Meyers v. Atlas Portland Ce¬ 
ment Co., App., 2*60 S.W. 778—Bd- 
dlngs V. Childress, App., 263 S.W. 
180—^Alexander v. Star-Chronicle 
Pub. Co., 198 S.W. 467, 197 Mo.APP. 
601—^Potter v. St. Louis & S. F. R. 
Co., 117 S.W. 693, 186 Mo.App. 125. 
N.J.—Nelson v. Bastem Air Lines, 24 
A.2d 371,128 N.J.Law 46. 

Okl.—^Main v. Levine, 118 P.2d 262, 
189 Okl. 664. 

Tex.—Andrews v. York, Civ.App., 192 
S.W. 338—Missouri, K & T. Ry. 
Co. of Texas v. Hurdle, Civ.App., 
142 S.W. 992, error refused. 

Va.—City of Radford v. Brooks, 100 
S.B. 864, 126 Ya. 621. 

92. Cal.—^Hollander v. Wilson Bstate 
Co., 27 P.2d 786, 135 Cal.App. 646. 

93. N.C.—Chestnut v. Sutton, 176 S. 
E. 743, 207 N.C. 266. 

94. Miss.—^Humphreys County v. 
Washington County, 90 So. 710,128 
Miss. 132. 

N.H.—^Davenport v. White Mountain 
Power Co., 27 A.2d 104, 92 N.H 
194—Parsons v. Jameson, 46 A 
6*87, 70 N.H 625. 

Tex^—St. Louis, Southwestern Ry. 
Oo. of Texas v. Seale & Jones, Com. 
App., 267 S.W. 676—Southern Gas 
& Gasoline Engine Co. v. Adams & 
Peters, Com.App., 227 S.W. 946. 

Xn. oondemnatioiL aotion 
Or.—State v. Deal, 2ZZ P.2d 243, 191 
Or. ‘661. 

95. Ariz.—Arizona Power Oo. v. Ra- 
cine-SatUey Co., 114 P. 568,13 Ariz. 
283. 

Mo.—Sang v. City of St. Louis, 171 S. 

W. 347, 262 Mo. 464. 

Okl.—Satterwhlte v. Magnolia Petro¬ 
leum Co., 61 P.2d 969, 176 Okl. 36. 
Tex.—^Allbritton v. Mading’s Drug 
Stores, Civ.App., 138 S.W.2d 901. 
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damages alleged on behalf of defendant^® In any 
event where the court has given the jury a correct 
instruction, it is not obliged on its own motion to 
formulate a method of computation for the jury 
to pursue in estimating the amount.^7 indeed the 
law is satisfied where the court lays down the 
proper measure of damages for the guidance of the 
juryi it is not the province of the court, even 
on request, to direct the process or method by which 
the jury shall make up their verdict,^^ Requests 
have been held necessary to compel the court to 
charge on mitigation of damages^* or the duty of 
plaintiffs to minimize their damages,^ or on limiting 
the amount of defendant’s recovery on a counter¬ 
claim to the amount claimed by him.^ In the ab¬ 
sence of requests to charge, the propriety of a 
charge on the question of damages depends on 
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whether the charge was correct in law, adapted to 
the issues, and suflScient to g^ide the jury to a 
proper verdict.^ The fact that a special verdict 
is to be returned, obviating instructions on general 
principles of law, does not render it unnecessary to 
charge as to the measure of damages where it is 
the duty of the jury also to assess the damages.^ 

c. Definitions or Esplanations of Terms 

A party desiring terms or phrases to be defined or 
explained must ordinarily request an instruction to such 
effect before It becomes the duty of the court to. define 
or explain them. 

A party desiring terms or phrases to be defined or 
explained must request an instruction to such effect 
before it becomes the duty of the court to define or 
explain them.^ In some jurisdictions, however, the 


Ferxnlttiiiir recovery of substantial 
damages 

Trial court did not err in per¬ 
mitting recovery of substantial dam¬ 
ages, when no instruction limiting 
plaintiff to nominal damages was re- 
guested.—Smalley v. Wunderlich, Mo. 
Aipip., 62 S.W.2d 919. 

d6. Wash.—Tlgner v. Zosel, 21 P.2d 
289, 172 Wash. 562. 

97. Neb.—Kyd V. Cook, 76 N.W. 524, 
66 Neb. 71, 71 Am.S.R. 661/ 

98. Wash.—Reeks v. Seattle Electric 
Co., 104 P. 126, 64 Wash. 609. 

99. Ark.—‘Kansas City Southern Ry. 
Co. V. Cockrell, 277 S.W. 7, 169 Ark. 
698. 

Ga.—^Exposition Cotton Mills v. 
Crawford, 19 S.E.2d 835, 67 Ga.App. 
136—^Blue Ridge Park Nurseries v, 
Owen, 16*2 S.E. 486, 41 Ga.App. 98 
—^Mendel v. Converse & Co., 118 
S.E. 586, 30 Ga.App. 649—Savannah 
Electric Co. v. Thomas, 118 S.E. 
481, SO Gra.App. 405. 

Iowa.—Gorton v. Moeller Bros., 130 
N.W. 910, 161 Iowa 729. 

Ky.—Berea Bank & Trust Co. v. Mok- 
wa, 239 S.W. 1044, 194 Ky. 6&6. 

Mo.—^Moran v. Atchison, T. & S. F. 
Ry. Co., 48 S.W.2d 881, 830 Mo, 
278, certiorari denied Atchison, T. 
& S. F. B. Co. V. Moran, 68 S.Ct 21, 
287 U.S. 621, 77 L.Bd. 639. 

Tex.—Thomas v. Callaway, Clv.A!pp., 
251 S.W.2d 921, error refused no 
reversible error—Humble Oil & 
Refining Co. v. Ooley, Civ.App., 46 
S.W.2d 1098, error dismissed. 

Xu action for slander, however, 
where defendant's answer set forth 
with particularity the facts which 
defendant claimed entitled defendant 
to charge on subject of mitigation, 
refusal to charge on mitigation be¬ 
cause Justification had not been 
pleaded and there was no request 
for charge on mitigation was held er¬ 
ror.—Johnston v. Life & Casualty 
Ins. Co., 7 S.E.2d 468, 192 S.C. 518. 


1. Ga.—City of Camilla v. May, 27 
S.R2d 777, 70 Ga.App. 136—Pitt¬ 
man Const Co. V. BUis, 147 S.B. 
420. 39 Ga-App. 490—City of Macon 
V. Hawes. 108 S.R 479, 27 G€u 
App. 379. 

Okl.—Main v. Levine, 118 F.2d 262, 
189 Okl. 664. 

Where no issue on the question Is 
presented and no instructions -on the 
duty of plaintiffs to minimize their 
damages are requested by defendants, 
failure to give such instructions is 
not error.—^Blrchfield v. Beds, 228 P. 
2d 642, 204 Okl. 240. 

2. Ky.—Knoxville Woolen Mills v. 
Wallace, 90 S.W. 663, 28 Ky.L. 885. 

3. Conn.—Silverman v. Springfield 
Advertising Oo., 179 A. 98, 120 
Conn. 56. 

4. Ind.—^Western Union TeL Co. v. 
Newhouse, 83 N.B. 800, 6 IndJLpp. 
422. 

B, CaL—Taughn v. Jones, 191 P.2d 
482, 31 Cal.2d 587—Mecham v. 
Crump, 80 P.2d 568, 137 CaLApp. 
200 . 

Geu—^Howard v. Lee, 69 S.B.2d 268, 
208 736—^Batts v. Bedingfleld, 

48 S.E.2d 848, 204 Ga. 160—Row¬ 
land V. Elkin, 69 S.B.2d 888, 86 
Ga.App. 801—Kelly v. Adams, 66 

S.B.2d 144, 84 Ga.App. 450—Ga3> 
mon V. Cassell, 62 S.B.2d 681, 78 
Qa.App. 730—Bixper v. Hall, 46 S, 
E.2d 201, 76 GaJtPP. 441—South¬ 
ern Ry. Co. V. Maddox, 11 S.B.2d 
501, 68 Ga.App. 508—Jackson v. 
Ely, 194 S.EI. 40, 56 CkuApp. 763— 
Croxton v. Barrow, 194 SJQL 24, 57 
Ga.Appw 1. 

HL—^Perry v. Nevin Hotel Oa, 109 
N.B.2d 810, 849 HLApp. 22. 

Iowa.—Johnston ▼. Johnson, 279' N.W. 
189, 225 Iowa 77, 118 A.IaR. 283— 
Bamilton v. Boyd, 256 N.W. 290, 
218 Iowa 885. 

Ky.—Oerther v. Martin, 194 S.W.2d 
I 161, 802 Ky. 146—Stephens v. Glass, 

1063 


176 S.W.2d 189, 296 Ky. 90—Sand- 
mann v. Sheehan, 131 S.W.2d 484, 
279 Ky. 614—Ben Humplch Sand 
Co. V. Moore, 69 S.W.2d 996, 258 
Ky. 667—Codell Const Co. v. Steele, 
56 S.W.2d 955, 247 Ky. 173. 

Minn.—Clark v. Banner Grain Co., 261 
N.W. 596, 195 Minn. 44. 

Mo.—Henson v. Jasinsky, 261 S.W.2d 
601—^Engleman v. Railway Express 
Agency, 100 S.W.2d 540, 840 Mo. 
360—Stokes v. Qodefroy Mfg. Co., 
86 S.W.2d 434—Silberman v. Hicks, 
App., 231 S.W.2d 283—’Matthews v. 
Mound City Cab Co., App., 205 S. 
W.2d 248—Kelly V. Rleth, App., 
168 S.W.2d 115—Citizens Bank of 
Senath v. Johnson, App., 112 S.W. 
2d 916—Gambell v. Irvine, App., 
102 S.W.2d 784—Steiner v. l>egan, 
App., 101 S.W.2d 619—Weintraub 
V. Abraham Lincoln Life Ins. Go., 
App., 99 S.W.2d 160—Gore v. Whit¬ 
more Hotel Co., 83 S.W.2d 114, 229 
Mo.App. 910—Greaves v. Kansas 
City Junior Orpheum Co., 80 S.W. 
2d 228, 229 Mo.App. 663^~"Schro- 
wang V. Von Hoffmann Press, App., 
75 S.W.2d 649, quashal of opinion 
denied State ex rel. Schrowang v. 
Hostetter, 85 S.W.2d 417, 337 Mo. 
522—Fowler v. Potomac Ins. Co. of 
District of Columbia, App., 73 S,W. 
2d 880. 

Neb.—Horn v. Goldberg, 291 N.W. 
493, 187 Neb. 818—Plttenger v. Sal¬ 
isbury & Almqulst 261 N.W. 287, 
125 Neb. 672. 

N.C.—Simmons v. North Carolina 
State Highway & Public Works 
Commission, 78 S.E.2d 308, 238 N. 
C. 632—Medlin v. Town of Wake 
Forest 142 S.E, SO, 196 N.C. 861. 

Ohio.—Stephens v. Village of Trot- 
wood, App., 58 N.E.2d 647, opinion 
supplemented 58 N.E.2d 650—City 
Ice & Fuel Cow v. Center, 6 N.E.2d 
580, 54 Ohio App. 116—Humble v. 
John Hancock Life Insurance Co., 
28 Ohio N.P., N.S., 48L 
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In accordance with the general rule stated supra 
subdivision a of this section, before it becomes the 
duty of the court to charge thereon parties must 
request desired instructions as to matters pertain¬ 
ing to the evidence generally,^ the rules of circum¬ 
stantial evidence,^® the burden of proof^i or the 
shifting thereof,12 evidence required to sustain 
burden,i2 presumptions,questions relating to 
when a prima facie case is made,i5 preponderance 
of the evidence,!® province or fxmction of the 
jury,!*^ duty of the jury to reconcile conflicting evi¬ 
dence,!® what is necessary to make out the case 


Pa.—Mlskovlcli v. Firemen's Ins. Co. 
of Newark, N. J., 5 A.2d 628, 135 
Pa. Super. 839. 

Tex.—^Broussard v. Burton Const. & 
Shipbuildinsr Co., Clv.App., 265 S. 
W.2d 666, error granted—Magnolia 
Petroleum Co. v. Johnson, Ciy.App., 
176 S.W.2d 774—Lone Star Olds 
Cadillac Co. v. Vinson, Civ.App., 168 

S.W.2d 678, error refused—Federal 
Underwriters Exchange v. Harwell, 
Clv.App., 167 S.W.2d 460, error re¬ 
fused—^Booth Termite & Chemical 
Co. V. Manuel, Civ.App., 138 S.W.2d I 
857, error dismissed, judgment cor¬ 
rect. 

Utah.—Parry v. Harris, 72 P.2d 1044, 
93 Utah 317. 

64 C.J. p 836 note 48. 

HegUgeiLoe 

Ga.—Southern Grocery Stores v. Cain, 
179 S.B. 128, 60 Ga.App. 629. 

Ky.—^McCulloch’s Adm’r v. Abell’s 
Adm’r, 116 S.W.2d 886, 272 Ky. 766. 
Mo.—^Pettyjohn v. Interstate Heating 
& Plumbing Co., 161 S.W.2d 248— 
Engleman v. Railway Express 
Agency, 100 S.W.Sd 640, 840 Mo. 
360. 

64 C.J. p 836 note 43 [6]. 

Proximate cause 

Ga.—Carpenter v. Grenade, 1 S.B.2d 
589, 59 Ga.App. 540—Southern Gro¬ 
cery Stores V. Cain, 179 S.B. 128, 
60 Ga.App. 629. 

Or.—^Rauw v. Hullng, 259 P.2d 99, 
199 Or. 48. 

64 C.J. p 886 note 43 [gj. 

6. Iowa.—Wells v- Chamberlain, 168 
N.W. 238, 186 Iowa 264. 

64 C.J. p 838 note 46. 

7. Tex.—Harris v. Thornton’s De¬ 
partment Store, Civ.App., 94 S.W.2d 
849. 

64 C.J. p 838 note 44. 

Fraud and deoelt 

In action against hospital for the 
insane for fraudulent mlsrepresentsr< 
tlons inducing plaintiff to sign a vol¬ 
untary commitment to hospital, de¬ 
fendants were entitled, even In the 
absence of a reuuest to charge, not 
only to legal definitions of fraud and 
deceit, but to have them applied to 
facts of the case.—Boardman v. Bur¬ 
lingame, 197 A. 761, 123 Conn. 646. 


Closely built-up portiou 
In action for injuries sustained in 
automobile collision at street inter¬ 
section wherein defendant is charged 
with negligence in violating speed 
statutes, if evidence is conflicting as 
to whether place of accident is in a 
closely built-up portion, court may 
submit question to jury cmd court 
must Instruct as to proper definition 
of closely built-up x>ortlon of munici¬ 
pality, which instruction should be 
given, notwithstanding neither party 
has requested it—Hamilton v. Gilkey, 
10 N.B.2d 1014, 56 Ohio App. 438. 

9w Cal.—Bryant v. Market St By. 

Co., 163 P.2d 38, 71 CalJLpp.2d 608. 
Ga.—Wood V. daxton, 85 S.E.2d 466, 
199 Ga. 809. 

N, J.—Crager v. West Hoboken Trans¬ 
fer & Exp. Co., 41 A.2d 806, 132 
N.J.Law 647—^Lyon v. Fabrlcant 
172 A. 667, 113 N.J.Law 62. 

OkL—G. A. Nichols Co. v. XiOckhart 
129 P.2d 599, 191 Okl. 296. 

Pa.—^Mashlnsky v. City of Philadel¬ 
phia, 8 A.2d 790, 833 Pa. 97—Mestel 
Bros. Corp. v. Zimmerman, Com. 
PL, 28 Erie Co. 46—^Pllvells v. 
Township of Plains, Com.Pl., 84 
Luz.Leg.Reg. 29, reversed on other 
grounds Pllvelis v. Plains Tp., 14 
A.2d 567, 140 Pa.Super. 661. 

Vt—French v. Nelson, 17 A.2d 823, 
111 Vt 386—Gould V. Gould, 6 A.2d 
24, 110 Vt 324—Simonds v. Bishop, 
196 A. 754, 109 Vt 848. 

64 C.J. p 831 note 17. 

Farticulax phatses of teatimony 
Under statute providing that judge 
must state evidence In case and ex¬ 
plain law arising therefrom, although 
judge must present every substantial 
feature of the case, in absence of 
special request he need not explain 
particular phases of testimony.—^Me- 
bane Graded School Dlst v. Alamance 
County. 188 S,B. 873, 211 N.C. 213. 

10. Ga,—Atlanta & W. P. R. Co. v. 
Truitt 16 S.E.2d 278, 66 Ga,App. 
820. 

64 O.J. p 882 note 18. 

11. Ark.—Hutcheson v. Clapp, 226 S. 
W.2d 646, 216 Ark. 617. 

Ga,—^Palmer v. Hinson, 40 8.E.2d 626, 
I 201 Ga, 654—Thomas y. Case, 66 S. 
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E.2d 484, 84 GaApp. 664—Pan- 
American Wall Paper & Paint Co. 
V. Tudor, 69 S.B.2d 12, 81 Ge,App. 
417—Segars v. City of Cornelia, 4 
S.E.2d 60, 60 Ga,App. 457—New 
York Life Ins. Co. v. Bradford, 189 
S.E. 914, 55 Gla.App. 248—Holmes v. 
Baldwin, 186 S.E. 679, 58 Ga,App. 
526—Trammell v. Atlanta Coach 
Co., 181 S.E. 816, 61 GaApp. 706— 
Mutual Life Ins. Co. of New York 
V. Burson, 179 S.E. 890, 50 Ga.App. 
859—Arnold v. Darby, 176 S.E. 914, 
49 Ga,App. 629—Caro-llna Life Ins. 
Co. of Columbia, S. C., v. Murphy, 
170 S.E. 817, 47 Ga,Appw 425. 

Mich.—Moss V. Shreve. 270 N.W. 826, 
278 Mich. 666. 

Tenn.—^Hamilton v. Carter, 14 Tenn. 
App. 337. 

64 C.J. p 882 note 19. 

12. Ga.—Middleton v. Waters, 66 S. 
E.2d 369, 206 Ga, 847—Abernathy 
V. Putnam, 69 S.E.2d 896, 86 Ga 
App. 644—DUlon v. Sills, 187 S.E. 
726, 64 GaApp. 299. 

64 C.J. p 882 note 20. 

13. Ga—Atlantic Coast Line R. Co. 
V. Willis, 167 S.EL 264, 42 Ga.App. 
768. 

Ul.—Kleet V. Southern Illinois Coal & 
Coke Co., 197 IlLApp. 243. 

I4h Cal.—Cavagnaro v. City of Napa, 
196 P.2d 26, 86 Cal.App.2d 617. 

Ga—Sykes v. Collins, 66 S.E.2d 717, 
208 Ga 338. 

Mo.—Muegler v. Crosthwalt, App., 
179 S.W.2d 761. 

Okl.—City of Stllwell v. Bone, 157 P. 

2d 459, 195 Okl. 326. 

64 C.X p 832 note 22. 

15, N.C.—First Nat. Bank v, Rocha- 
mora, 136 S.E. 269, 198 N.C. 1. 

64 C.J. p 833 note 28. 

16. Conn.—Fierberg v. Whitcomb, 
177 A 185, 119 Conn. 390. 

Ga—^New York Life Ins. Co. v. Brad¬ 
ford, 189 S.R 914, 66 GaApp. 248. 
64 C.J. p 833 note 24. 

17. Utah.—Valiotls V. Utah-Apex 
Mining Co., 184 P. 802, 56 Utah 151. 

64 C.J. p 883 note 25. 

18, Ga—Asphalt Products Ca v. 
Wright, 2 S.E.2d 818, 60 GaApp. 
110—Campbell v. Dysard Const 
Co., 149 S.E. 718, 40 GaApp. 828. 


court has been held under a duty, even in the ab¬ 
sence of request, to define technical terms® or legal 
terms, where objection is taken to the failure of 
the court to do so,*^ and the circumstances of the 
case may be such as to make it the duty of the 
court to define a term even without a request there¬ 
for.® 

d. Evidence and Matters of Fact 

Instructions pertaining to evidence and matters of 
fact must be requested by a party before It becomes the 
duty of the court to charge thereon. 

8 . 
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stated in the declaration^® or to decide an issue 
either way,20 inferences to be drawn from failure 
of party to produce a witness or testimony in his 
power to produce,21 credibiHty of witnesses ,22 
weight or effect of die evidence®® or particular 
parts thereof,24 the effect of an admission by ei¬ 
ther party,25 the effect of testimony on points not 
called to the attention of the court,®® or the suffi¬ 
ciency of the evidence where this practice is permis¬ 
sible;®'^ and parties must request instructions re- 
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ferring to admissions of one party to the suit put 
in evidence by his adversary,2® or want of proof.®® 

Likewise, it is necessary to request instructions 
to guide the jury in determining the weight,®® 
creffibility,®! and preponderance of the evidence,®®* 
or in weighing particular features thereof;®® and a 
party must make a request therefor before the cotftt 
becomes obliged so to charge if he desires to have 
an instruction limiting the scope or purpose of evi¬ 
dence in the casc,®4 or excluding evidence from the 


19. Miss.—^McDonough Motor Ex¬ 
press V. Spiers, 176 So. 723, 180 
Miss. 78, suggestion of error over¬ 
ruled 177 So. 665, 180 Miss. 78. 

Mo.—Harlan v. Wabash By, Co., 78 
S.W.2d 749, 885 Mo. 414. 

20 . Mo.—Petershagen v. Star Cloth¬ 
ing Co., 176 S.W. 466, 188 Mo.App. 
581—Commerce Trust Co. v. WTilte, 

168 S.W. 467, 172 Mo.App. 637. 

21 . Conn.—^Lukovits v. Palmer. 10 
A.2d 761, 126 Conn. 820. 

Tex.—Smith v. Triplett, Civj^p., 83 
S.W.2d 1104. 

64 C. J. p 888 note 28. 

22 . Ga.—Haynes v. Phillips, 26 S.B. 
2d 186, 69 Ga.App. 624—Georgia 
Power Co. v. Burger, 11 S.E.2d 834, 
63 Ga.App. 784—Atlantic Coast Line 
R. Co. V. Olivent, 79 S.B.2d 436, 89 
Ga.App. 403. 

Pa.—-Winters v. York Motor Express 
Co., 176 A. 812, 116 Pa.Super. 421. 
64 C.J. p 833 note 29. 

Xjnpeachment of witness 
Ga,—Matthews v. Blanos, 40 S.E.2d 
716, 201 Ga. 649—Cutis v. Geiger, 

169 S.B. 127, 176 Ga. 864—Atlantic 
Coast Line R. Co. v. Sellars, 79 S. 
E.2d 35, 89 Ga.App. 293. 

Iowa.—Engle v. Nelson, 263 N.W. 606, 
220 Iowa 771. 

64 C.J. p 833 note 29 [b]. 

23. U.S.—Order of United Commer¬ 
cial Travelers of America v. Nich¬ 
olson, C.C.A.N.T., 9 P.2d 7. 

Cal.—^Plynn v. Young, 78 P.2d 246, 26 
Cal.App.2d 614. 

Ohio.—^Mclntire v. Industrial Com¬ 
mission, App., 63 N.E.2d 167. 

Or.—^Hotelling v. Walther, 148 P.2d 
933, 174 Or. 881. 

Pa.—Scollon V. Pennsylvania R. Co., 
62 Pa.I>ist. & Co. 649. 

Vt.—French v. Nelson, 17 A.2d 823, 
111 Vt 386. 

24. Conn.—Boruckl v. MacKenzie 
Bros. Co., 3 A.2d 224, 125 Conn. 
92. 

Gra.—^Allmond v. Mount Vernon Bank, 
192 S.E. 239. 66 Ga.App. 169. 

64 C.J. p 833 note 31. 

25. Ga.—Brandt v. Eckman, 62 S.E. 
2d 665, 79 GfluApp. 47—Cox v. Nor¬ 
ris, 28 S.E.2d 888, 76 GaApp. 680. 

64 C.J. p 833 note 32. 

26. Me.—^Purrington v. Pierce, 88 
Me. 447. 


27. Minn.—L Case Threshing 
Mach. Co. V. Hoffman, 90 N.W. 6, 
86 Minn. 30. 

N.D.—^Nokken v. Avery Mfg. Co., 92 
N.W. 487, 11 N.D. 399. 

Sufflolenoy as against one defendant 
Where one of two defendants de¬ 
sires to test sufficiency of evidence 
against him alone, he should do so by 
requesting appropriate instruction 
limited to that effect.—^Bramblett v. 
Harlow. Mo.App.. 75 S.W.2d 626. 

28>. OsL—^Hawkins v. Eermode, 11 S. 

B. 560. 86 Ga. 116. 

Vt.—Howland v. Day, 56 Vt 818. 

29. Conn.—^Lebas v. Patriotic Assur, 
Co., 137 A. 241. 106 Conn. 119. 

64 C.J, p 833 note 36. 

30b Ohio.—SL Paul Fire & Marine 
Ins. Co. V. Baltimore & O. R. Co., 
195 N.E. 861, 129 Ohio St. 401. 

64 C.J. p 833 note 37. 

31. Wash.—Groeschell v. Washing¬ 
ton Chocolate Cow, 224 P. 19, 128 
Wash. 689. 

32. Ga.—Flatauer v. Goodman, 67 S. 
E 2d 794, 84 GaApp. 881—^Bdge v. 
Dorsey, 50 S.E.2d 227, 78 GaApp. 
70. 

Wash.—Groeschell v. Washington 
Chocolate Co., 224 P. 19, 128 Wash. 
589. 

33. Neb.—Woracek v. Schuehaxt, 264 
N.W. 670, 130 Neb. 260. 

64 C.J. p 833 note 40. 

34. U.S.—J. E. Riley Inv. Co. v. Sak- 
ow, C.C.AAlaska, 110 F.2d 345, cer¬ 
tiorari denied 61 S.Ct. 16, 311 U.S. 
669, 85 L.Ed. 423. 

Ala—City of Birmingham v. Levens, 
200 So. 888, 241 Ala 47. 

Cal.—^Lewis v. Southern Pac. Co., 220 
P.2d 431, 98 Cal.App.2d 868—Kim 
V. Chinn, 133 P.2d 677, 56 Cal.App. 
2d 857—Emery- v. Pacific Tel. & Tel. 
Co., 110 P.2d 1079, 43 Cal.App.2d 
402. 

Colo.—General Foods Sales Co. v. 

Smith, 97 P.2d 429, 106 Colo. 306. 
Gia—Allmond v. Mount Vernon Bank, 
192 S.E. 239, 66 GaApp. 169. 

Ind.—Northern Indiana Public Serv¬ 
ice Co. V. MUlender, 24 N.E.2d 817, 
108 Ind.App. 212. 

^ss.—Salonen v. Paanenen, 71 N.E. 
2d 227, 320 Mass. 668—Geffen v. 
Paletz, 43 N.E.2d 133, 312 Mass. 
48—^F^cloth V. Framingham 
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Waste Material Co., 190 N.E. 609. 
286 Mass. 320. 

Mich.—Case v. Klute, 278 N.W. 721. 
283 Mich. 581. 

Minn.—^Lunde v. National Citizens 
Bank of Mankato, 6 N.W.2d 809. 

213 Minn. 278. 

Mo.—Rentfrow v. Thompson, 166 S. 
W.2d 700. 348 Mo. 970—Steinberg 
V. Merchants’ Bank of Kansas City. 
67 S.W.2d 63, 334 Mo. 297—Motley 
V. Dugan, App., 191 S.W.2d 979— 
Zamora v. Woodmen of the Worldi 
Life Ins. Soc., App., 167 S.W\2d 601 
—^Lithegner v. City of St. Louis. 
App., 125 S.W.2d 925. 

N.H.—Menard v. Cashman, 55 A.2d 
166, 94 N.H. 428—^Kelly v. Simoutls. 
4 A.2d 868, 90 N.H. 87—Wemyss v. 
Wyoming Valley Paper Co., 172 A. 
438, 86 N.H: 587. 

N.J.—Dolan v. Newark Iron & Metal 
Co., 87 A.2d 444, 18 N.J.Super. 460 
—^Trecartin v. Mahony-Troast 
Const. Co., 87 A.2d 349. 18 N.J.Su¬ 
per. 880—Gindin v. Baron, 88 A.2d 
790, 16 N.J.Super. 1—Crager v, 
West Hoboken Transfer & Exp. Co., 
41 A.2d 806, 132 N.J.Law 647—Mill- 
man V. U. S. Mortgage & Title 
Guaranty Co. of New Jersey, 1 A. 
2d 265, 121 N.J.Law 28. 

N.D.—Smith v. Knutson, 47 N.W.2d 
637, 78 N.D. 43. 

Ohio.—Crist v. Crist, App., 62 N.B.2d 
252. 

Okl.—Adamson v. Allende, 62 P.2d 
1229, 178 Okl. 464—^Antrim Lumber 
Co. V. Snell, 36 P.2d 920, 169 Okl. 
814. 

Pa.—Martin v. Prudential Ins. Co. of 
America, Com.Pl., 83 Luz.Leg.Reg. 
257. 

R. L—Sandsea v. No-Kap Closures <17. 
S.A.), 14 A.2d 665, 65 R.L 276. 

S. C.—Coo^per v. South Carolina High¬ 
way Department, 190 S.E. 499, 185 
S.C. 166. 

Tenn.—Fields v. Gordon, 282 S.W*2d 
320, 33 Tenn.App. 465. 

Tex.—^Motley v. Mielsch, Clv.App., 

214 S.W.2d 671-^oy v. Joy, Ov. 
App., 156 S.W.2d 647, error refused 
—Hartman v. Costales, Cfiv.App., 
145 S.W.2d 603, error dismissed, 
judgment correct—Pound v. Popu¬ 
lar Dry Goods Co., CivA.pp., 189 
S.W.2d 841—Hyde v. Marks, Civ. 
App., 138 S.W.2d 619, error dis¬ 
missed, judgment correct—^Tiravel- 
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consideration of the jury *5 
e. Miscellaneous 

In applying the rule requiring a party who desires a 
particular Instruction or an instruction on a particular 
phase of the case to make a timely request therefor 
where the court has instructed generally on the Issues 
in the case, requests have been held necessary to compel 
the court to charge on miscellaneous matters. 

In applying the rule stated supra subdivision a 
of this section, requests have been held necessary 
to compel the court to charge on abatement of 
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purchase price in rescission action admissions 
in pleading agency construction of docu¬ 
ments doctrine of estoppel duties of em¬ 
ployees;^! duties of the parties,including the 
duty of a party rescinding a contract to return the 
property within a reasonable time;^8 effect of ad¬ 
vice of counsel in malicious prosecution cases 
effect of an implied contract in an action on con¬ 
tract,*^5 effect of receipts in full;^® fraud in- 
tent;4S interest libel and slander ;60 Hnaita- 


ers Ins. Co. v. Noble, Civ.App., 129 
S.W.2d 778, error dismissed, judgf- 
ment correct—Sproles Motor 
Freight Lines v. Juge, Civ.App., 128 
S.W.2d 919, error dismissed, judg¬ 
ment correct. 

Va.—Carter v. Pickering, 62 S.E.2d 
856, 191 Va. 801. 

64 C.J. p 834 note 41. 

Bestriction of evidence admitted to 
specific purpose see supra §§ 87-89. 

Where trial was long and oompU- 
cated, some duty rested on plaintiff's 
counsel to> call to attention of court 
failure to give instructions, which 
court had intimated it would later 
give, as to jury's application of tes¬ 
timony offered to contradict plain¬ 
tiff's testimony concerning certain 
fact in issue, if counsel desired metic¬ 
ulous explanation of limitations on 
use of such testimony,—Calley v. 
Boston & Main K. R, 83 A.2d 227, 92 
N.H. 455. 

Where evideoLoe is Inadmissible for 
any purpose it is not necessary to re¬ 
quest an Instruction limiting the pur¬ 
pose for which the jury might con¬ 
sider the evidence.—Woelfle v. Con¬ 
necticut Mut. Life Ins. Co. of Hart¬ 
ford, Conn., 112 S.W.2d 865, 284 Mo. 
App. 135—64 CJ. p 834 note 41 [i]. 

Xmpeaohment testimony 

Party desiring to have testimony 
limited to Impeachment purposes 
must make request therefor. 

Cal.—^Hatfield v. Levy Bros., 117 P.2d 
841, 18 Cal.2d 798. 

Ky.—Chesapeake & O, By. Co. v. 
Saulsberry, 88 S.W.2d 949, 262 By. 
31. 

Mo.—Crahtree v. Burn, 178 S.W.2d 
851, 851 Mo. 628—Stremming v. 
Holekamp Lumber Co., App., 238 
S.W.2d 81. 

N.C.—'D*Armour v. Beeson Hardware 
Co., 9 S.B.2d 12, 217 N.C. 568. 

Wis.—Newberry v. Minneapolis, St. 
P. & S. S. M. By. Co., 252 N.W. 579, 
214 Wis. 547, certiorari denied Min¬ 
neapolis, St. P. & S. S. M. B. Co. V. 
Newberry, 55 S.Ct 97, 293 U.S. 583, 
79 L.Bd, 679. 

64 C.J. p 834 note 41 [q]. 

Xlmiting evidence to paarticiilar party 
Ala—Claude Jones & Son v. Lair, 
17 So.2d 577, 245 Ala 441. 


Minn.—Schmitt v. Emery, 2 N.W.2d 
413, 211 Minn. 547, 139 AL.B. 1242. 
Mo.—State ex rel. Nelson v. Ham¬ 
mett, 203 S.W.2d 115, 240 Mo.App. 
807—Chiles v. Metropolitan Life 
Ins. Co.. 91 S.W.2d 164, 230 Mo. 
App. 350. 

Tex.—^Home Ins. Co. of N. T. v. Da- 
cus, Clv^Appu, 239 S.W.2d 182— Tort 
Worth Hotel Co. v. Waggoman, Civ. 
App., 126 S.W.2d 578, error dis¬ 
missed, Judgment correct—Plunk¬ 
ett V. Simmons, Civ.App., 63 S.W.2d 
313, error dismissed. 

64 C.J. p 834 note 41 [j]. 

Mitigation of damages 
Where evidence is admitted in miti- 
gration of damages only, it is plain- 
tllTs duty to request an instruction 
limiting its effect, if one is desired.— 
Freed v. ISCillman, 6 So.2d 909, 192 
Miss. 643—64 C.J. p 834 note 41 [r]. 
MhrtaUty tables in personal injury 
case 

Ill.—Huyler v. City of Chicago, 62 N. 

E.2d 574, 326 IlLApp. 555. 

Mont—Balph v. MacMarr Stores, 62 
P.2d 1285, 103 Mont 421. 

64 C.J. p 834 note 41 [m]. 

Better practice is for the court of 
its own motion to instruct jury con¬ 
cerning the limited application and 
proper use to be made of evidence ad¬ 
mitted for particular purpose.—Wolfe 
V, Madison Ave. Coach Co., 18 N.Y.S. 
2d 741, 171 Misc. 707. 

35. U.S.—Boss V. New York, C. & St 
L. B. Co., aCAOhio, 73 P.2d 187. 

Ga.—Matthews v. Matthews, 13 S.E. 

2d 843, 64 Ga.App. 580. 

Ind.—Anthoulis v. Patinlotis, 27 N,E. 

2d 876, 108 IndApp. 180. 

Mo.—Chapman v. Metropolitan Life 
Ins. Co., App., 132 S.W.2d 1096. 
Pa.—La Furla v. New Jersey Ins. Co. 
of Newark, 200 A 167, 131 Pa.Su- 
per. 413. 

Tex.—^Federal Underwriters Ex¬ 

change V. Tubbe, Clv.App., 193 S. 
W.2d 668, refused no reversible er¬ 
ror. 

64 C.J. p 885 note 42. 

36. Tex.—Jesse French Piano & Or¬ 
gan Co. V. Garza & Co., 116 S.W. 
160, 53 Tex.GiyApp. 346. 

37. Geu—Cox V. Norris, 28 S.E.2d 
888, 70 Ga.App. 580. 

64 C.J. p 830 note 91. 
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38. Ga.—^Dixie Freight Lines v. 
Transportation, Inc., 187 S.E. 281, 
63 Ga.App. 832-^. M. High Go. v. 
Hague, 186 S.E. 141, 63 Ga.App. 165. 

Minn.—^Noetzelman v. Webb, 283 N 
W. 481, 204 Minn. 26. 

64 C.J. p 830 note 78. 

39. Neb.—McComolck Harvesting 
Mach. Co. v. Carpenter, 95 N.W. 
617, 1 Neb., Unofif., 278. 

64 C.J. p 830 note 92. 

40. Ga.—^Hobbs v. Houston, 24 S.E. 
2d 884, 195 Ga. 571—Blackshear 
Mfg. Co. V. Harrell, 12 S.E.2d 828, 
191 Ga. 433—Dixie Freight Lines 
V. Transportation, Inc., 187 S.E. 
281, .53 Ga.App. 832. 

64 aj. p 830 note 79. 

41. Mo.—^Hedge v. St Louis & S. F. 
B. Co., 146 S.W. 116, 164 Mo.Aiw). 
291. 

4a. Ga.—Allen v. Heys, 61 S.B.2d 
417, 204 Ga. 685—^Benton Rapid Ex¬ 
press V. Sammons, 10 S.E.2d 290, 
63 Ga.Ap>p. 23. 

By.—Sandmann v. Sheehan, 181 S.W. 

2d 484, 279 By. 614. 

Tex.—^McCulloh v. Reynolds Mort¬ 
gage Co., av.App., 196 S.W. 665. 
Wis,—^Patterson v, Edgerton Sand & 
Gravel Co., 277 N.W. 686, 227 Wis. 
11 . 

43. Tex.—C. Aultman & Oo. v, York, 
9 S.W. 127, 71 Tex. 261. 

44. By.-Bissel Sklles Co. v. Neff, 
24 S.W.2d 588, 232 By. 826. 

64 C.J. p 830 no-te 94. 

45. Wis.-Austin v. Moe, 32 N.W. 
760, 68 Wis, 458. 

46. Ga.—Howland v, Bartlett 12 S. 
E. 1068, 86 Ga. 669. 

47. By.—^Yorkshire Ins. Co. v. Birt- 
ley, 47 S.W.2d 922, 243 By. 162. 

64 C.J. p 831 note 99. 

48. Mo.—^Ekstan v. Herrington, App., 
204 S.W. 409. 

64 C.J. p 831 note 95. 

49. Colo.—Idaho Gold Coin Min. & 
Mill. Co. v. Colorado !Iron Works 
Co., Ill P. 558, 49 Colo. 66. 

64 C.J. p 831 note 98. 

50. By.—^Ray v. Shemwell, 217 S.W. 
351, 186 By. 442. 

N.Y.—^Dooley v. Press Pub. Co., 166 
N.Y.S. 381, 170 App.Div. 492, af¬ 
firmed 121 N.E. 865, 224 N.Y.. 640. 
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tions;^^ modification of terms of contract;®^ mor¬ 
tality tables ;53 ratification of contracts ;54 rights 
and duties of licensees ;55 specific statutes and 
what constitutes a passenger.57 

Likewise, requests must be made by parties desir¬ 
ing the court to g^ve cautionary instructions in gen¬ 
eral,58 or cautioning the jury to disregard im¬ 
proper argument or conduct of counsel®® So there 
must be a request for an instruction desired as 
to the form of verdict to be rendered,®® or an in¬ 
struction that the jury may find dilferent verdicts 
as to different defendants,®^ or that the juiy might 
find a verdict of no cause of action.®® It is neces¬ 
sary also to request instructions giving equal prom¬ 
inence to the contention of the parties,®® or stating 
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a proposition of law favorable to the complaining 
party,®^ or charging in explanation of an agree¬ 
ment in suit,®® or specifying the issue to which an 
instruction is applicable,®® or drawing a distinction 
between legal and actual residence,®*^ or charging 
that mere possession of the wife's property by the 
husband will not subject it to his debts ;®8 instruc¬ 
tions as to permissive possession, or adverse pos¬ 
session®® or that possession must be open, actual, 
notorious, and unequivocal; or instructions that 
possession is notice,^® or as to constructive notice.^! 

Negligence. Requests have been held necessary 
to compel the court to charge on care required,^® 
n^ligence,*^® contributory negligence,^® compara- 


51* Ky.—^Bausrh v. Williams' Adm'r, 
94 S.W. 2 d 880, 264 Ky. 167. 

64 C.J. p 880 note 98. 

52^ Tex.—[EV>ster v. Bunn, dv.App., 
198 S.W. 874. 

53. Conn.—Johnson v. Fiske, -6 A. 2d 
364, 125 Conn. 445. 

Or.—^Askay v. Maloney, 166 P. 29, 
85 Or. 888 . 

Conalderatloii of other matter In ooit- 
neotion therewith 
In injury action, failure of trial 
court, on its own motion, to give in¬ 
struction that life expectancy as 
shown by mortality tables is a mere 
average based on a limited record of 
experience, that inferences based on 
such tables only apply to one who is 
in average health, and that jury must 
consider not only the mortality ta¬ 
bles but all evidence bearing on the 
same issue, was not error.—Sullivan 
V. City and County of San Fran¬ 
cisco, 214 P.2d 82, 95 CaLApp.2d 745. 

54. Tex.—Smith v. Guerra Civ.App., 
169 S.W. 417. 

55. S.C.—Kirkland v. Augusta-Aiken 
Ry. & Electric Corporation, 81 S. 
E. 806, 97 S.a 61. 

56. Conn.—^Doe v. Saracyn Corp., 82 
A.2d 811, 188 Conn. 69. 

57. Iowa.—Hoffman v. Cedar Rapids 
& M. C. Ry. Co., 139 N.W. 166, 167 
Iowa <665, Ann.Cas.l915C 905. 

58. Ky.—Ideal Pure Milk Co. v. 
Whitaker, 248 S.W.2d 479. 

N.H.—Menard v. Cashman, 55 A.2d 
166, 94 N.H. 428. 

N.X—Crager v. West Hoboken Trans¬ 
fer & Exp. Co., 41 A.2d 806, 182 N. 
XLaw 647. 

Ohio.—^Mclntire v. Wallace, App., 64 
iNr.E.2d 66. 

Tenn.—^Howell v. Accident & Cas. Ins. 
Co. of Winterthur, Switzerland, 
221 S.W.2d 901, 82 TenmApp. 83. 

64 C.X p 881 note 1. 

59. Cal.—^Bickford v. Mauser, 128 P. 
2d 79, 58 Cal.App.2d 680. 

64 C.X p 831 note 2. 

00 . Ind.—^Northern Indiana Finance 


Co. V. Yakob, 18 H.R2d 818, 105 
Ind.App. 1. 

Okl.—^H. F. WUcox Oil & Gas Co. v. 

Allen, 86 P.2d 55, 184 OkL 196. 

64 C.X p 881 note 8. 

61. G€l—D ickson v. Citizens Bank d; 

Trust Co., 191 S.E. -879, 184 Ga. 898. 
64 ax p 881 note 4. 

68 . Mich.—Marsh v. Rogers, 197 N. 
W. 540, 226 Mich. 290. 

63. Ga.—Little v. Southern R. Co., 
47 S.E. 958, 120 Ge. 847, 102 Am. 
S.R. 104, 66 L.R.A. 509. 

Tex.—El Paso Electric R. Oo. v. Har¬ 
ry, 88 S.W. 786, 87 Tex.Clv.App. 
90. 

64. Tenn.—Hall-Moody InsL v. Co¬ 
pass, 69 S.W. 827, 108 Tenn. 582. 

Wis.—Schaefer v. Osterbrink, 80 N. 

W. 922, 67 Wis. 496, 58 Am.R. 876. 

66 . S.C.—Home v. McRae^ 80 S.E. 
701, 58 S.C. 51. 

66 . Ark.—^Flowers v. Blowers, 86 S. 
W. 242, 74 Ark. 212. 

67. Ga.—^Forlaw v. Augusta Haval 
Stores Co., 62 S.E. 898, 124 Ga. 
261. 

68 . Ga.—Morgan v. Swan, 7 S.E. 170, 
81 Ga. 207. 

69. Ga.—Jones v. Graham, € S.E. 
682, 80 Ga. 591. 

70. S.a —^Rapley v. Klugh, 18 S.B: 
680, 40 S.C. 134. 

7L Tex.—^Brotherton v. Weathersby, 
11 S.W. 606, 73 Tex. 471. 

72. Ga.—^Brown v. Mayor, Etc., of 
Athens, 171 S.E. 730, 47 QaApp. 
820. 

Ky.—Sandmann v. Sheehan, 181 S.W. 
2d 484, 279 Ky. 614. 

— ^Major V. Southwestern Mo¬ 
tor Sales, 22 !N’.W.2d 96, 814 Mich. 
122 . 

N.H.—Watkins v. Holmes, 85 A.2d 
895, 98 N’.H. 58. 

Ohio.—Schwarz v. City of Cincinnati, 
9 N.E.2d 3, 56 Ohio App. 128. 

Tex.—Harrison v. Southwest Coach¬ 
es, CivApp., 207 S.W.2d 169. 

64 C.J. p 880 note 81. 
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73. U.S.—McCord v. Atlantic Coast 
Line R. Co., aA.Ga., 185 F.2d 603. 

Conn.—Lewandoski v. Finkel, '29 A. 
2d 762, 129 Conn. 526—Bullard v. 
De Cordova, 175 A. 678, 119 Conn. 
262. 

Fla.—^Merchants* Transp. Co. v. Dan¬ 
iel, 149 So. 401, 109 Fla. 496. 

Ga.—(NTational Sheet Metal Oo. v. A A 
A Highway Express, 190 S.Ew 383, 
55 Ga.App. 893—^MitcheU v. Execu¬ 
tive Committee of Baptist Con¬ 
vention, 176 S.E. 669, 49 Ga.App. 
616—Hunt V. Western & A. R. R., 
174 S.E. 222, 49 GaApp. 83. 

F^.—Sandmann v. Sheehan, 181 S.W. 

2d 484, 279 Ky. 614. 

Mo.—Stroh V. Johns, 264 'S.W.2d 804 
—^Felber v. Union Electric Light 
& Power Oo., 100 S.W.2d 494, 840 
Mo. 201—^Freeman v. Berberich, 60 
S.W.2d 898, 882 Mo. 881—^Brown v. 
Terminal R. R. Ass’n of St Louis, 
App., 85 S.W.2d 226, certiorari 
quashed State ex rel. Terminal 
Ass’n of St Louis v. Hostetter, 119 
S.W.2d 208, 842 Mo. 859. 

Okl.—Ronspiez v. Chambers, 226 P 
2d 888, 208 OkL 664. 

64 aj. p 880 note 82. 

74. Cal.—Lundin v. Shumate's Phar¬ 
macy, 221 P.2d 260, 98 CalApp.2d 
817. 

Conn.—Atkins v. Tarrone, 14 A.2a 
731, 127 Conn. 166. 

Gra. —Georgia R. R. & Banking Co. 
V. Davis, 70 S.E2d 788, 86 Ga.App. 
63—Williams Bros. Lumber Co. v. 
Meisel, 68 S.E.2d 884, 85 Ga.App. 
72—Callaway v. Fischer, 25 S.E2d 
131, 69 GaApp. 251—^Black & White 
Cab Co. v. Clark, 19 S.E.2d 570, 67 
GaApp. 170—Whatley v. Henry, 16 
S.E.2d 214, 65 GaApp. 668—South¬ 
ern Ry. Co. V. Tudor, 168 S.E. 98, 
46 GaApp. 568. 

Mich.—^Molitor v. Bums, >28 N.W. 
2d 106, 818 Mich. 261—Korstange v. 
Kroeze, 246 N.W. 127, 261 Mich. 
298. 

Miss.—Jefferson v. Pinson, 69 So. 2d 
284—^Murphy v. Burney, 27 So.2d 
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live negligence, humanitarian or last clear chance 
doctrine,'^® res ipsa loquitur/^ proximate cause, 
and probable cause.^® 

§ 393. -Further, More Specific, and Ex¬ 

planatory Instructions 

a. In general 

b. Applications of rule 

a. In General 

If Instructions given are correct as far as they go, 


but are deficient merely because of their generality or 
failure to reach all points In the case, a party desiring 
additional Instructions to be given must make a request 
therefor; but the rule does not apply where the Instruc¬ 
tion given Is erroneous or Incorrect. 

It is a rule of very general application that, if 
instructions given are correct as far as they go, 
but are deficient merely because of their generality 
or failure to reach all points in the case, a party 
desiring additional instructions to be given must 
make a request therefor.®® The rule does not ap- 


773—Alabama & V. Ry. Co. v. Mc¬ 
Gee. 78 So. 296, 117 Miss. 370. 
N.D.—Loveland v. Nieters, 64 !N.W.2d 
533. 

Ohio.—Lanffdon v. Cincinnati St Ry. 
Co., >62 N.E.2d 380, 75 Ohio App. 
482. 

Okl.—G. A, Nichols Co. v. Lockhart, 
129P.2d699, 191 Okl. 298. 

S.D.—Eirke^raard v. City of Sioux 
Falls, 8 N.W.2d 862, 69 S.D. 214. 
Tenn.—^Mor^ran v. Treadwell, 126 S. 

W. 2d 888, 23 Tenn.App. 100—^Henry 
V. Sharp, 9 Tenn.App. 350. 

64 aj. p 830 note 83. 

75. Ga.—Callaway v. Fischer, 26 S. 

X. 2d 1*31, 69 Ga.App. 251—^Eidson 
y. Felder, 25 S.E.2d 41, 69 Ga.App. 
226—G^rgrla Power Oo. v. Weaver, 
23 S.E.2d 730, 68 Ga.App. 662— 
Coble v. Georgia Motor Ei^ress, 8 
S.E.2d 724, 62 Ga»App. 566. 

Miss.—(Davldian v. Wendell, 37 So. 
2d 771—Murphy v. Burney, 27 So. 
2d 773—^Robinson v. Colottfii, 26 So. 
2d 66, 199 Miss. 800. 

64 C.J. p 830 note 84. 

76. Cal.—Newman v. Los Angeles 
Transit Lines, 262 P.2d 96, 120 Cal. 
App.2d 685. 

Mo.—Jarboe v. Kansas City Public 
Service Co., 220 S.W.2d 27, 369 
Mo. 8—^Freeman v. Berberlc^ 60 
S.W.2d 393, 332 Mo. 831. 

64 C.J. p 830 notes 86, 86. 

77. Cal.—Midis V. Los Angeles Junk 
Co., 40 P.2d 285, 3 CaLApp.2d 646. 

Conn.—^Ryan v. George Ij. Lilley Co., 
183 A. 2, 121 Conn. 26. 

Ohio.—^Pink v. New York Cent R, 
Co., 66 N.R2d 456, 144 Ohio St 1. 
64 C.J. p 830 note 87. 

78. Ga.—^Black & White Cab Co. v. 
Clark, 19 S.E.2d 670, 67 Ga.App. 
170. 

Ind.—^Pierce v. Clemens, 46 N.E.2d 
836, 113 Ind.App. 65. 

Iowa.—Gregory v, Suhr, 277 N.W. 
721, 22<4 Iowa 954. 

Mo.—^Bootee v. Kansas City Public 
Service Oo., 183 S.W.2d 892, 36'3 
Mo. 716. 

64 C.J. p 830 note 88. 

79. Mich.—Ball V, American Inv. 
Co„ 217 N.W. 18, 241 Mich. 349. 

8a U.S.—^FalstafC Brewing Corp. v. 
Thompson, C.C.A.Neb., 101 P.2d 801, 


certiorari denied 59 S.Ct 834, 307 

U. S. 631. 83 LuEd. 1614. 

Ala.—Southern Ry. Co. v. Sherrill, 
167 Bo. 731, 282 Ala. 184—Bradford 

V. Birmingham Electric Co., 149 
So. 729, 227 Ala. 286—Revel v. 
Prince, App., 69 So.2d 470—^Rober¬ 
son Motor Co. V. Heath, 60 So.2d 
862, 36 Ala-App. 678. 

Arlz.—^Tenney v. Bnkeball, 15'8 P.2d 
619, 62 Ariz. 416—Salt River Val¬ 
ley Water Users* As8*n v. Arthur, 
74 P.2d 682, 61 Ariz. 101. 

Cal.—Ostertag v. Bethlehem Ship¬ 
building Corp., 151 P.2d 647, 65 
Cal.App.2d 795—^McSweeney v. East 
Bay Transit Oo., 141 P.2d 787. 60 
Cal.App.2d 807. 

Conn.—Carroll Co. v. New Amster^ 
dam Casualty Co., 185 A. 579, 121 
Conn. 486—Willows v. Snyder, 164 
A. 386, 116 Conn. 213. 

Fla.—^Miaml Dairy Farms v. Tlns'ley, 
164 So. 628, 121 Fla. 774. 

Ga.—Sykes v. Collins, 66 S.B.2d 717, 
208 Ga. 333—^Pharr v. Pharr, 67 
S.E.2d 177, 206 Ga. 364—Fields v. 
Fields, 47 S.B.2d 640, 203 Ga. 661 
—^Daniel v. Etheredge, 81 S.E.2d 
181, 198 Ga. 191^—Grant v. Hart, 
30 S.B.2d 271, 197 Ga. 662—Calhoun 
V. Babcock Bros. Lumber Co., 30 
S.B.2d 872, 198 Ga. 74—Smaha v. 
George, 24 S.B.2d 386, 196 Ga. 412— 
Anderson v. Black, 18 S.E.2d 660, 
191 Ga. 627—Harrell v. Blackshear 
Mfg. Co., 1 S.E.2d 440, 187 Ga. 
531—Slrmans v, Carson Naval 
Stores Co., 191 S.E. 111, 184 Ga. 298 
—^Hester v. Muscogee Motor Co., 
190 S.B. 691, 184 Ga. 49—Wade v. 
Hopper, 78 S.B.2d 809, 89 Ga.App. 
87—Flatauer v. Goodman, 67 B.B. 
2d 794, 84 Ga.App. 881—Kelly v, 
Adams, 66 S.E.2d 144, 84 Ga.App. 
460—BeU V. Fitz, 66 S.E.2d 108, 
84 Ga.App. 220—Graham v. Frazier, 
66 S.B.2d 77, 84 Ga.App. 458— 
Tyson v. Shoemaker, 02 S.E.2d 686, 
88 GkuApp. 88, reversed on other 
grounds 65 S.E.2d 168, 208 Ga. 28— 
Pilot Freight Carriers v. Parks, 
66 S.E.2d 746, 80 Ga.App. 137— 
Huell V. Southeastern Stages, 50 
S.B.2d 746, 78 Ga.App. 311—East¬ 
ern Motor Co. V. Lavender, 24 S,B. 
2d 840, 69 Ga.App. 48—Lunsford v, 
Carden, 13 B.E.2d 192, 64 Ga.App. 
349—Mann v. Harmon, 8 S.B,2d 
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549, 62 Ga.App. 231—Atlantic Coast 
Line R. Co. v. Heath, 196 S.B. 125, 
67 Ga.App. 763—Pollard v. Walton, 
190 S.E. 396, 56 Ga.App. 358—^ones 
Mercantile Co. v. Copeland, 188 
S.E. 586, 54 Ga.App. 647—Henne- 
mier v. Morris, 181 S.B. 602, 61 Ga 
App. 760. 

Idaho.—^Pittman v. Sather, 188 P.2d 
600, 68 Idahp 29—^Evans v. David¬ 
son, 77 P.2d 6'61, 68 Idaho 600, 

Ind.—^Riechmann v. Reasner, 61 N.B. 
2d 10, 221 Ind. 628. 

Iowa—^Hansen v. Nelson, 89 N.W. 
2d 292, 240 Iowa 1298—Boles v. 
Royal Union Life Ins. Co., 267 N. 
W. '886, 219 Iowa 178, 96 A.L.R. 
1400—Hoover v. First American 
Fire Ins. Co. of New York, 266 N. 

W. 706, 218 Iowa 669. 

Kan.—Chapman v. Ticehurst, 110 P. 
2d 786, 153 Kan, 810. 

Bly.—Sherrow v. Watts* Adm*r, 226 
S.W.2d 929, 812 Ky. 262—Osborne 
V. Durbin, 192 S.W.2d 198, 801 
Ky. 412—^Murphy v, Harmon, 166 
S.W.2d 11, 291 Ky. 604—Clifton 
v. McMakln, 167 S.W.2d 86, 288 
Ky. 806—Sandmann v. Sheehan, 131 
S.W.2d 484, 279 Ky. 614—Equitable 
Life Assur. Soc. of U. S. v. Mer- 
lock, 69 S.W.2d 12, 268 Ky. 189. 

Ma—Perry v. Butler, 48 A.2d 681, 
142 Me. 164—Roberts v. Nell, 22 
A.2d 185, 188 Me. 105. 

Mass.—^Bell v. Dorchester Theatre 
Co., 31 N.E.2d 10, 308 Mass. 118 
—Scranton v, Crosby, 9 N.B.2d 391, 
298 Mass. 16—^BCamilburg v, Mef- 
fert, 196 N.B. 781, 290 Mass. 466— 
Dodge V. Sawyer, 193 N.B. 16, 228 
Mass. 402. 

Minn.—FJellman v. Weller, 7 N.W.2d 
521, 213 Minn. 457. 

Mo.—Stallman v. Robinson, 260 S.W. 
2d 743—Shields v. Keller, 163 S.W. 
2d 60, 348 Mo. 826—Cass v. Pacific 
Fire Ins. Co., App., 224 S.W.2d 405 
—^Benton v. Thompson, 156 S.W.2d 
739, 236 Mo.App. 1000, certtorari 
quashed State ex reL Thompson v. 
Shain, 168 S.W.2d 9i67, 249 Mo. 1076 
—Steiner v. Began, App., 101 S.W. 
2d 619—^Little V. Remley, App., 101 
S.W,2d 505—Dean v. Mocerl, App., 
87 S.W.2d 218—^Bennett v. Broth¬ 
erhood of Locomotive Firemen and 
Enginemen, App., 82 S.W.2d 6Q1. 
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ply, however, where the instruction given is er¬ 
roneous or incorrect and, as discussed supra § 
390, where a party challenges the correctness of an 
instruction given, he is not required to tender a 
correct instruction in lieu of the defective one. 
Furthermore, in some jurisdictions, the rule has no 
application to substantive, material, and essential, 
features of the charge.®^ 

A party thinking a pertinent legal principle has 
been omitted from the charge should request such 
desired instruction.®^ Likewise, a party fearing 
that an instruction given, although correct as far as 


it goes, may nevertheless be prejudicial or injurious 
to his cause must request a clarifying instruction.®^ 
A party desiring a more favorable presentation of 
an issue than is given by the court must request a 
special charge thereon.®® Where the outline by the 
court of the issues of the case is defective, the party 
complaining must make requests succinctly stating 
the issues.®® Even as to matters as to which a jury 
should be charged regardless of whether or not 
a request therefor has been made, if the court, after 
giving its charge, asks the parties for requests to 
charge on any matter deemed omitted, the failure 
of a party to make a request for a further instruc- 


Neb.—Snyder v. Lincoln. 45 N.W.Sd 
749, 153 Neb. 611. 

N.J.—Gibson v. Pennsylvania R. Co., 
82 A.2d 635. 14 N.J.Super. 425. 

N.Y.—^Vallone v. City of New York, 
6$ N.Y.S.2d 27. 271 App.Dlv. 984. 

Ohio.—^Roberts v. Fargo, 113 N.B. 
2d 678, 98 Ohio App. 400—Watt v. 
Feuerlicht, App., 41 N.B.2d 719— 
Marsh v. Community Traction Co., 
22 N.B.2d ‘512, 61 Ohio App. 194. 

Okl.—S. H. Kress & Co. v. Maddox, 
208 P.2d 706, 201 Okl. 190—Mid- 
Continent Petroleum Corp. v. Jami¬ 
son, 171 P.2d 976, 197 Okl. 887— 
Feuquay v. Ecker, 157 P.2d 745, 
195 Okl. 285—0. A Nichols Co. v. 
Lockhart, 129 P.2d 599, 191 Okl. 
296—Sloan v. Southern States Co., 
106 P.2d 1099, 188 Okl. 92—Baum- 
gart V. Bryant, 88 P.2d 635, 184 
Okl. 581. 

Or.—^Portland Postal Employees 
Credit Union v. U. S. National 
Bank of Portland, 185 P.2d 467, 171 
Or. 40, rehearing denied 13-6 P.2d 
259, 171 Or. 40—Cook v. Retzlafl, 
99 P.2d 22, 168 Or. 688. 

Pa.—^Fox V. Mulvaney, 96 A 2d 188, 
373 Pa. 498—Takac v. Bamford, 88 
A2d 86, 370 Pa. 389—Voitasefski 
V. Pittsburgh Rys. Co., 69 A2d 870, 
3'63 Pa. 220—Reithof v. Pittsburgh 
Rys. Co., 65 A2d 846, 861 Pa. 489 
—Saar v. Saar, 17 A2d 745, 143 
Pa.Super. 528—Atlas Bolt & Screw 
Co. V. Komins, 10 A2d 871, 138 Pa. 
Super. 474—3D*Allura v. Perri, 10 A 
2d 124, 138 Pa.Super. 261—Anstine 
V. Pennsylvania R. Co., Com.Pl., 52 
Dauph.Co. 372—Sweigart v. Yoder, 
Com.Pl., 49 Lanc.Rev. 328—Samuel 
V. City of Wilkes-Barre, Coin.Pl., 
33 Luz.Leg.Reg. 405—Grabosky ▼. 
Metropolitan Life Ins. Co., Com.Pl., 
7 Sch.Reg. 69. 

S.C.—Harrelson v. Reaves, 65 S.E.2d 
478, 219 S.C 394—^Trexler v. Mdn- 
trye. 58 S.B.2d 887, 216 S.a 469 
—^Llewellyn v. Atlantic Greyhound 
Corp., 28 S.B.2d 678, 204 S.a 166 
—^Marks v. L M. Pearlstlne & Spus, 
26 S.B.2d 835, 203 S.a 818—Citizens 
Bank of Darlington v. McDonald, 24 
S.B.2d 889, 202 S.C. 244—Coleman 


V. Lurey, 20 S.R2d 65, 199 S.a 442 
—^Porter v. Mullins, d.7 S.B.2d 884, 
198 S.C. 325—Williams v. South¬ 
eastern Life Ins. Co., 14 S.R2d 895, 
197 S.C. 171—Porter-Constructors 
V. Dixon Motor Service Co., 172 S.B. 
419, 171 S.C. 996. 

Tenn.—^Langston v. Memphis St. Ry. 
Co., 14 Tenn.App. 288—Stepp v. 
Black, 14 TennApp. 153—City of 
Lawrenceburg v. Dyer, 11 Tenn. 
App. 493—^Montesi v. Patton, 10 
Tenn.App. 455—Cochran v. Gaither, 
9 Tenn.App. 247—Highland Coal & 
Lumber Co. v. Cravens, 8 Tenn. 
App. 419—Elkin Motor Co. v. Rag¬ 
land, 6 TezinuApp. 1616—Grace v. 
Curley, 8 TennApp. 1—Davis v. 
Farris, 1 TennApp. 144. 

Tex.—^Dallas Hotel Co. v. Lackey, 
dvApp., 203 S.W.2d 657, error re¬ 
fused no reversible error. 

Wash.—Heitfeld v. Benevolent and 
Protective Order of Keglers, 220 
P.2d 655, 36 Wash.2d 685, 18 AL.R. 
2d 983—Chapman v. Loer, 76 P.2d 
600, 193 Wash. 569—O’Connell v. 
Home OU Co., 40 P.2d 991, 180 
Wash. 461—Brammer v, Lappen- 
busch, 30 P.2d 947, 176 Wash. 625. 
64 C.J. p 838 note 47-p 841 note 48 
—^27 C.J. p 846 note 78. 

Mere noadireotloa not misdlreotioiL 
Mo.—^Pierce v. New York Cent. R. 
Co., 267 S.W.2d 84—Dorman v. 
East St. Louis Ry. Co., 75 S.W.2d 
854, 885 Mo. 1082—Humpert v. 
WeUs, App., 253 S.W. 60. 

64 CJ. p 838 note 47 [b]. 

8L U.S.—Hager ▼. Gordon, C.A 
Alaska, 171 F.2d 90. 

Ind.—Chicago, S. B. & N. L Ry. Co. 
V. Seaman, 105 N.R 224, 182 Ind. 
370. 

S.C.—Coleman v. Lurey, 20 S.E.2d 
65, 199 S.a 442. 

Tex.—Airline Motor Coaches v. 
Fields, 186 S.W.2d 917, 140 Tex. 
221—^International-Great Northern 
R. Co. V. Lucas, 99 S.W.2d 297, 128 
Tex. 480, opinion corrected on oth¬ 
er grounds 100 S.W.2d 97, 128 
Tex. 480—Standard Paving Co. v. 
Pyle, av.App., 181 &W.2d 200. 
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A plain mlsdixeotlon in an In- 
stznotlon places no burden on com¬ 
plaining party to offer a clarifying 
instruction.—Axon v. Kansas City 
Pubiie Service Co., MoApp., 142 S. 
W.2d 842. 

Xastmotion defective for failare to 
define terms 

Where an objection to an instruc¬ 
tion was based on failure to define 
terms, the objecting party was not 
reauired to present to court a sub¬ 
stantially correct definition of terms 
used therein, and it was sufficient 
merely to object thereto and point 
out defect.—Harrison v. Southwest 
Coaches, Tex.CivApp., 207 S.W.2d 
159—Porter v. Robinson, Tex.Civ. 
App., 98 S.W.2d 477. 

82. N.C—^Moss V. Brown, 154 S.B. 
48, 199 N.a 189—McCall v. Glou¬ 
cester Lumber Co., 148 S.E. 579,196 
N.a 697. 

83. Ala.—Caudle v. Birmingham 

Elec. Co., 22 So.2d 417, 247 AJa. 84. 

Cal.—Godfrey v. Brown, 29 P.2d 166, 
220 CaL 57, 98 ALJEt. 1092. 

Ga.—Bell v. Fitz, 66 S.E.2d 108, 84 
Ga.App. 220. 

Ind.—Allman v. Malsbury, 65 N.E.2d 
106, 224 Ind. 177. 

OkL—^Mid-Continent Petroleiuu Corp. 
V. Jamison. 171 P.2d 976, 197 OkL 
387. 

Tenn.—^Elkin Motor Co. v. Ragland, 6 
Tenn.App. 166—Haley v. Ogilvie, 2 
Tenn.App. 607. 

64 CJ. p 941 note 50. 

84. Pa.—Takac v. Bamford, 88 A2d 
86. 370 Pa. 889. 

64 CJ*. P 841 note 51. 

8A Mo.—Hart v. Kansas City Pub¬ 
lic Service Co., App., 142 S.W.2d 
348. 

Ohio.—Manchester v« Starr Transfer 
Co., APP.. 67 N.B.2d 138. 

Ya.—Commonwealth v. Mason, 15 8. 

B.2d 114, 177 Ya. 684. 

64 C.J. p 341 note 52. 

86 . Mont.—Melzner v. Chicago, M. A 
si P. Ry. Co., 168 P. 1019. 51 Mont 
487. 
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tion is a waiver of his right to have such instruc¬ 
tion given.87 

A party desiring the deficiency remedied must 
make an appropriate request therefor if the in¬ 


structions given are not sufficiently full or com¬ 
plete,® ^ or if they are not sufficiently detailed or 
elaborate,®® or are not sufficiently definite or con¬ 
crete,®® or if the instructions given are not suffi¬ 
ciently specific,®^ or, generally, if the instructions 


87. Mich.—O^land v. Detroit Edison 
Ca, 246 N.W. 608, 261 Mich. 688. 

Pa.—Susser v. Wiley, 89 A.2d 616, 
850 Pa. 427—Boss v. Riffle, 164 A. 
918, 810 Pa. 176—HefCelflngrer v. 
Schell, Com.Pl, 60 Dauph.Co. 1. 
S.C.—^LleweUyn v. Atlantic Grey¬ 
hound Corp., 28 S.E.2d 673, 204 S. 
C. 166—Coleman v. Lurey, 20 S.B. 
2d 66, 199 S.C. 442—Barnes v. At¬ 
lantic Coast Line R. Co., 18 S.E.2d 
616, 19‘9 S.C. 46—Williams v. South¬ 
eastern Life Ins. Co., 14 S.B.2d 896, 
197 S.C. 171. 

64 C.J. p 841 note 66. 

Duty of court to charge in absence 
of request generally see supra §9 
890-891. 

88 . Ariz.—Tenney v. Bnkeball, 168 
P.2d 619, 62 Aria 416—Webb v. 
Hardin, 89 P.2d 30, 68 Ariz. 810— 
City of Phoenix v. Mayfield, 20 P.2d 
296, 41 Ariz. 637. 

Fla.—^International Lubricant Corp. 

V. Grant, 176 So. 727, 128 Pla. 670. 
Ga.—Whitehead v. Dillard, 174 S.E. 
244, 178 Ga. 714—Metropolitan Life 
Ins. Co. V. Crowder, 81 S.E.2d 618, 
71 Ga.App. 612—Segara v. City of 
Cornelia, 4 S.B,2d 60, 60 Ga.App. 
467. 

Ind.—^Larkins v. Eohlmeyer, 98 H.E. 
2d 896, 229 Ind. 891-^lman v. 
Malsbury, 66 N.E.2d 106, 224 Ind. 
177—Vogel V. Ridens, 44 N.E.2d 
238, 112 Ind.App. 498—McKinnon v. 
Parrill, 88 N.E.2d 1008, 111 Ind. 
App. 848. 

Mo.—Jenkins v. Wabaeh Ry. Co., 107 
S.W.2d 204, 232 Mo.App. 438, cer¬ 
tiorari denied Wabash R. Co. v. 
Jenkins, 68 S.Ct. 189, 302 U.S. 787, 
82 L.Bd. 570—^Marden v. Radford, 
84 S.W.2d 947, 229 Mo.App. 789. 
N.C.—Garren v. Youngblood, 176 S.B. 
262, 207 N.C. 86, 96 A.L.R 1132— 
Woods V. Roadway Express, 26 S.E. 
2d 866, 223 N.C. 269. 

Ohio.—Bikenberry v. McPall, App., 
36 N.E.2d 27—Smith v. Thoms, 9 N. 
B.2d 172, 56 Ohio App. 174. 

Pa.—^Pox V. Mulvaney, 96 A.2d 188, 
873 Pa. 498—^Ross v. Riffle, 164 A. 
913, 310 Pa. 176—Sweigart v. Yoder, 
Com.Pl., 49 Lanc.Rev. 328. 

S.C.—^Dodenholf v. Nilson Motor Ex¬ 
press Lines, 2 S.E.2d 56, 190 S.C. 
60. 

Tenn.—Tevis v. Proctor & Gamble 
Distributing Co., 113 S.W.2d 64, 21 
Tenn.App. 494—^Davis v. Parris, 1 
Tenn.App. 144. 

64 C.J. p 841 note 56. 

89. U.S.—O’Connor v. Ludlam, C.C. 
AN.Y., 92 P.2d 50, certiorari denied 
68 S.Ct. 864, 802 U.S. 758, 82 L.Bd. 
686—Lake County, for Use of Bax¬ 


ley, V. Massachusetts Bonding & 
Ins. Co., C.C.A.Fla., 84 P.2d 116. 

Ariz.—Webb v. Hardin, 89 P.2d 80, 63 
Ariz. 310. 

Oal.—Gioldi v. Sartorio, 269 P.2d 62, 
119 Cal.App.2d 198—^Bovette v. Los 
Angeles Transit Lines, 179 P.2d 80, 
78 CalAupp.2d 860—Ohran v. Yolo 
County, 104 P.2d 700, 40 Cal.App.2d 
298—Smith v. Pacific Greyhound 
Corporation, 86 P.2d 169, 189 Cal. 
App. 696. 

Fla.—Setzer v. Tyre, 171 So. 224, 126 
Fla. 139. 

Qa.—Myers v. Phillips, 177 S.E. 337, 
179 Ga 701—Payne v. Green, 67 
S.B.2d 196, 84 GaApp. 689. 

Iowa—^La Sell v. Tri-States Theatre 
Corp., 17 N.W.2d 89, 286 Iowa 492 
—Smith V. Penn Mut. Life Ins. Co. 
of Philadelphia, 7 N.W.2d 41, 288 
Iowa 340—Winter v. Davis, 261 N. 
W. 770, 217 Iowa 424. 

Mo.—Sandler v. Schmidt, 268 S.W.2d 
36—Sommer v. St. Louis Public 
Service Co., App., 262 S.W.2d 336— 
Zeppenfeld v. Morgan, App., 186 S. 
W.2d 898—Hughes v. Abraham Lin¬ 
coln Life Ins. Co., App., 84 S.W.2d 
978. 

N.J.—^Bach V. Hillside Transp. Co., 48 
A.2d 274, 133 N.J.Law 166. 

N.C.—Woods V. Roadway Express, 26 
S.E.2d 856, 228 N.C. 269—Hancock 
V. Wilson, 189 S.E. 631, 211 N.C. 129 
—Falls V. Moore, 188 S.E. 614, 210 
N.C. 889—Wilson v. Inter-Ocean 
Casualty Oo., 188 S.E. 102, 210 N.C. 
585. 

Ohio.—^Francals v. City of Cleveland, 
App., 86 N.E.2d 622. 

Pa—^Harman v. Chambers, 67 A.2d 
842, 858 Pa 616—Susser v. Wiley, 
89 A.2d 616, 860 Pa 427—Meholilf 
V. River Transit Co., 20 A.2d 762, 
842 Pa 894—Hilbert v. Stinger, 
Com.Pl., 41 Berks Co. 231. 

S.C.—Thigpen v. Thigpen, 60 S.E.2d 
621, 217 S.C. 322—Trexler v. Mc- 
Intrye, 68 S.E.2d 887, 216 S.C. 469 
—^Blackwell v. Prudential Ins. Co. 
of America 34 S.B.2d 67, 206 S.C. 
820—Coleman v. Lurey, 20 S.E.2d 
66, 199 S.C. 442^—^Younginer v. .^tna 
Life Ins. Co. of Hartford, Conn., 19 
S.E.2d 452, 199 S.a 283. 

Tenn.—^Tlllany v. Shipley, 161 S.W.2d 
373, 26 Tenn.App. 639—^Pollard v. 
Beene, 96 S.W.2d 942, 20 Tenn.App. 
83. 

64 cij. p 843 note 57. 

90. Ind.—American Emp. Ins. Co. v. 
Cornell, 76 N.E.2d 662, 226 Ind. 669. 

Mo.—^Lach V. Buckner, 86 S.W,2d 964, 
229 MoAuPp. 1066. 

Mont.—Wise v. Stagg, 22 P.2d 308, 94 
Mont. 821. 


Pa—^Brink v. Kessler, 166 A. 836, 810 
Pa 606—^Holt V. Pariser, 64 A.2d 
89, 161 PaSuper. 316. 

64 C.J. p 843 note 68. 

91. Cal.—Gioldi v. Sartorio, 259 P.2d 
62, 119 Cal.App.2d 198—Shields v. 
Oxnard Harbor Dist., 116 P.2d 121, 
46 Cal.App.2d 477—^Maus v. Scav¬ 
enger Protective Ass’n, 89 P.2d 209, 
2 Cal.App.2d 624. 

Ga—^Atlantic Coast Line R. Co. v. 
Heyward, 60 S.B.2d 641, 82 GaApp. 
887—Mendenhall v. Nalley, 69 S.E. 
2d 283, 81 GaApp. 617—^Moore v. 
Smith, 50 S.E.2d 219, 78 GaApp. 
49—^McKemie v. McKemie, 45 S.E. 
2d 466, 76 GaApp. 212—A. A. A. 
Highway Exp. v. Bhgler, 84 S.E.2d 
462, 72 GaApp. 619—Webb v. Dig¬ 
gers, 30 S.E.2d 69, 71 GaApp. 90, 
followed in 80 S.E.2d 68, 71 Ga 
App. 96—Wilson v. Ray, 13 S.B.2d 
848, 64 GaApp. 640—Black & White 
Cab Co. V. Cowden, 18 S.E.2d 724, 
64 GaApp. 477—Southern Distribu¬ 
tors, Inc., V. Jax Ice & Cold Stor¬ 
age Co., 190 S.E. 198, 56 GaApp. 
336. 

Iowa—^Buskol V. Van Binan, 6 N.W. 
2d 147—^Morse v. Century Cab Co., 
297 N.W. 877, 230 lowa 443, 134 
A.L.R. 635. 

Kan.—Hill v. Hill, 228 P.2d 718, 170 
Kan. 721. 

Mo.—^McNatt V. Wabash Ry. Co., 108 
S.W.2d 83, 341 Mo. 616—Rogers v. 
Mobile & O. R. Co., 86 S.W.2d 681, 
337 Mo. 140, certiorari denied Mo¬ 
bile & O. R Co. v. Rogers, 66 S.Ct 
178, 296 U.S. 642, 80 L.Ed. 466— 
Young V. Kansas City Public Serv¬ 
ice Co., App., 266 S.W.2d 118—Zep¬ 
penfeld V. Morgan, App., 185 S.W. 
2d 898—Henry v. First Nat Bank, 
116 S.W.2d 121, 232 Mo.App. 1071— 
Marden v. Radford, 84 S.W.2d 947, 
229 Mo.App. 789. 

Neb.—^Dom v. Sturges, 69 N.W.2d 761, 
157 Neb. 491—^Benson v. Walker, 59 
N.W.2d 739. 167 Neb. 436—Shiers 
v. Cowgill, 69 N.W.2d 407, 167 Neb. 
266—^Plumb v. Burnham, 86 N.W. 
2d 612, 151 Neb. 129. 

N.J.—Jones v. Lahn, 68 A.2d 804, 1 
N.J. 358. 

N.C.—^Madison County v. Catholic 
Soc. of Religious and Literary Edu¬ 
cation, 195 S.E. 354, 218 N.C. 204— 
Sherrill v. Hood, 181 S.E. 330, 208 
N.C. 472—Garren v. Youngblood, 
176 S.E. 262, 207 N.C. 86, 95 A.L.R 
1132—Lightner v. City of Raleigh, 
174 S.E. 272, 206 N.C. 496. 

N.D.—Nevland v. NJust 61 N.W.2d 
846, 78 N.D. 747. 

Okl.—Cravens v. Hughes, 260 P.2d 
877, 207 Okl. 603—Sanders v. C. P. 
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• 

fiven are not sufficiently detailed,#* or are too 
larrow#* or too broad,#4 or are abstract.#® or. while 
lubstantiaUy embracing the proper rule, are verbal- 

incorrect.## or fail to cover with 
jufficient fullness the issues subimtted.»7 


Likevnse. the attention of the court must be 
:alled thereto by a special request for an instruc- 
:ion remedying the defect where an instruction 
pven IS not sufficiently clear and explicit,®* if 
it is not accurate,®® or is argumentative or ambig¬ 
uous,! or omits to state a proper qualification or 
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limitation of a rule of law given,* or to state the 
qualification or limitation in immediate connection 
with the rule,® or where an instruction given needs 
qualification or modification.^ 

So, the rule applies where the instruction given, 
although proper, is confused or has a tendency to 
mislead,^ but it is never the duly of a party to 
ask the court to clarify erroneous and misleading 
instructions given at the opposing party’s request 
or to offer clarifying instructions in such case.® 
Thus, where any instruction given is plainly er- 


Caiter Const. Co., 244 P.2d 822. 208 
Okl. 484. 

Pa.—Susser v. Wiley, 89 A.2d 616, 
360 Pa. 427—Wheaton v. Rubin, 67 
A.2d 689, 162 PaSuper. 320. 

S.C.—^Town of BstiU v. Clarke, 184 
S.B. 89, 179 S.C. 359. 

Tenn.—Brakebill & Hamilton v. South 
Knoxville Contracting and Const 
Co., 14 Tenn.App. 631—The Mem¬ 
phis St. Ry. Co. V. Aycock, 11 Tenn. 
App. 260—Travis v. Bacherlg. 7 
Tenn.App. 638. 

64 C.J. p 844 note 69. 

Waiver 

Failure to offer an Instxuction on a 
specific point is a waiver of the right 
to have Jury instructed thereon.— 
Mattingly v. Meuter, 121 S.W.2d 676. 
275 Ky. 294. 

92. Ga.—^Thompson v. Lyon, 12 S,B. 
2d 165, 64 GaApp. 83. 

64 CJ. p 847 note 60—9 C.J. p 663 
note 77. 

93. Mo.—^Jenkins v. Wabash Ry. Co., 
78 S.W.2d 1002, 336 Mo. 748. 

S.C.—^Dodenhoff v. Nilson Motor Ex¬ 
press Lines, 2 S.E.2d 66, 190 S.C. 
60. 

64 C.J. p 847 note 61. 

94. Mo.—^Petty v. Kansas City Pub¬ 
lic Service Co., 198 S.W.2d 684, 355 
Mo. 824—Crabtree v. Kurn, 178 S. 
W.2d 861, 351 Mo. 628. 

Wash.—Heltfeld v. Benevolent and 
Protective Order of Keglers, 220 P. 
2d 656, 36 Wash.2d 686, 18 A.L.R.2d 
983. 

64 C.J. p 847 note 62. 

96. Mont.—Russell v. Sunburst Re¬ 
fining Co., 272 P. 998, 83 Mont 462. 
64 C.J. p 847 note 63. 

96. Ark.—St Louis Southwestern 
Ry. Co. V. Wyman, 178 S.W. 423, 
119 Ark. 530. 

Tex.—Kansas City, M. & 0. Ry. Co. of 
Texas v. Weaver, Civ.App., 217 S. 
W. 740. 

97. Cal.—^McSweeney v. Bast Bay 
Transit Co., 141 P.2d 787, 60 Cal. 
App. 807. 

Ga.—^Haugabrooks v. Metropolitan 
Life Ins. Co., 12 S.E.2d 163, 63 Ga. 
App. 829. 

Tenn.—Elkin Motor Co. v. Ragland, 6 
TenmApp. 166. 

64 C.J. p 847 note 65. 


98, Ala.—Goodrich Silvertown Stores 
V. De Kalb Motor Co., 193 So. 187, 
29 AlaA.pp. 13L 

Aria.—Southern Arizona Freight 

Lines V. Jackson, 63 P.2d 193, 48 
Ariz. 609. 

Idaho.—Bums v. (Setty, 24 P.2d 31, 
63 Idaho 347. 

Mich.—^Pembor v. Marcus, 11 N.W.2d 
889, 807 Mich. 279. 

Mo.—Sandler v. Schmidt, 263 S.W.2d 
36—Williams v. Guyot 126 S.W.2d 
1137, 344 Mo. 372—Long v. Rogers, 
App., 186 S.W,2d 863—^Krug v. Mu¬ 
tual Life Ins. Co. of New York, 149 
S.W.2d 393, 236 Mo.App. 1224—Weil 
Clothing Co. V. National Garment 
Co., App., 148 S.W.2d 686. 

Neb.—In re Hunter's Estate, 39 N.W. 

2d 418, 161 Neb. 704. 

S.C.—^Marks v. L M. Pearlstine & 
Sons, 26 S.B.2d 835, 203 S.C. 318. 
Tenn.—National Life & Accident Ins, 
Co. V. Morrison, 162 S.W.2d 601, 
179 Tenn. 29. 

Wash.—^Drolesbaugh v. Market Oper¬ 
ating Corporation, 24 P.2d 627, 174 
Wash. 299. 

64 C.J. p 847 note 66. 

99. Minn.—In re Paulson's Estate, 
160 N.W. 914, 128 Minn. 277. 

64 C.J. p 848 note 67. 

PaUuze to set out theory o<«reotly 
Even though a court affirmatively 
fails to set out the theory of a par¬ 
ty correctly, this is not error unless 
it is called to the attention of the 
court by a special Instruction cor¬ 
rectly setting out the theory sought 
to have been charged.—Beech v. 
Hunter, 14 TennA.pp. 188—^Montes! v, 
Patton, 10 Tenn.App. 466—E licin Mo¬ 
tor Co. V. Ragland, 6 Term.App. 166. 

L Ala.—^Birmingham Ry. Light & 
Power Co. v. Murphy, 66 So. 817, 2 
Ala App. 688. 

Mo.—^Petty V. Kansas City Public 
Service Co., 198 S.W.2d 684, 366 Mo. 
824. 

S.C.—Merritt v. Great Atlantic & Pa^ 
cific Tea Co., 184 S.B. 145, 179 S.C. 
474. 

64 C.J. p 848 note 68. 

2. Ky.—Whitehead's Adm'r v. Peter 
KnopYs Sons, 90 S.W.2d 709, 262 
Ky. 493. 

64 C.J. p 849 note 70. 


3. Ga.—Atlanta R., etc., Co. v. Walk¬ 
er, 38 S.B. 107, 112 Ga 726. 

4i S.C.—Porter-Constructors v. I>lx- 
on Motor Service Co., 172 S.BL 419, 
171 S.C. 396. 

Wash.—Thompson v. City of Seattle, 
263 P.2d 626, 42 Wash.2d 53—Boyd 

V. Cole. 63 P.2d 931, 189 Wash. 81 
—^Brammer v. Lappenbusch, 30 P.2d 
947, 176 Wash. 625. 

64 C.J. p 849 note 72. 

6. Ala.—Howell v. Greyhound Corp., 
69 So.2d 687, 257 Ala 492—Cox v. 
Roberts, 27 So.2d 617, 248 Ala 372 
—Mobile & O. R. Co. v. Williams, 
147 So. 819, 226 Ala 641, certiorari 
denied 54 S.Ct. 71, 290 U.S. 666, 78 
LEd. 568—^Roberson Motor Co. v. 
Heath, 60 So.2d 862, 36 AlaJiwpp. 678 
—Birmingham Ry. Light & Power 
Co. v. Murphy, 66 So. 817, 2 Ala 
App. 688—^Emergency Aid Life 
Ass'n V. Gamble, 40 So.2d 887, 34 
AlaApp. 377, certiorari denied 40 
So.2d 888, 252 Ala 282—Liberty 
Nat. Life Ins. Co. v. Bailey, 38 So. 
2d 295, 34 AlaApp. 199—Taylor v. 
Lunsford, 154 So. 608, 26 AlaApp. 
127. 

Ga—Stanton v. Bank of Thomson, 
188 S.E. 702, 183 Ga 489. 

Ind.—American Emp. Ina Co. v. Cor¬ 
nell, 76 N.E.2d 562, 225 Ind. 569. 
Iowa—State Sav. Bank of Sharps- 
burg V. Universal Credit Co.. 12 N. 

W. 2d 890, 234 Iowa 443—Smith v. 
Penn Mut. Life Ins. Co. of Phila¬ 
delphia, 7 N.W.2d 41, 233 Iowa 
340. 

Mo.—Crabtree v. Kum, 178 S.W.2d 
851, 861 Mo. 623—Strenunlng v. 
Holekamp Lumber Co., App., 238 
S.W.2d 31—^Bulkley v. Thompson, 
211 S.W.2d 83, 240 Mo.App. 588— 
Krug V. Mutual Life Ina Co. of 
New York, 149 S.W.2d 893, 235 Mo. 
App. 1224—Taylor v. Alton R. Co., 
App., 148 S.W.2d 806—Garnett v. S. 
S. Kresge Co.. App., 85 S.W.2d 157. 
Pa—Roberts v. Capitol Transport 
Co., Com.PL, 60 Dauph.Co. 453, 
Tenn.—Long v. Tomlin, 126 S.W.2d 
171, 22 TenaApp. 607. . 

64 C.J. p 848 note 69. 

6. Ala—iUberty Nat Life Ina Ca 
V. Bailey, 33 So.2d 295, 34 AlaApp 
199. 
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roneous, or where it appears that the juiy may have 
been misled by the charge as to the exact issues to 
be determined, such errors are not waived by the 
failure to request particular instructions.*^ 

h. Applications of Buie 

The rule that, if instructions given are correct as 
far as they go but are deficient merely because of their 
generality or failure to reach all points In the case, a 
party desiring additional Instructions to be given must 


88 C.J.S. 

make a request therefor has been applied to Instructions 
relating to various matters. 

The rules stated supra subdivision a of this 
section have been applied to instructions relating to 
evidence and matters of fact,8 credibility of wit¬ 
nesses,® instructions relating to the existence of 
contracts^® or their meaning and legal effect,^ and 
instructions as to irregularities at an execution 
sale,i® as to what constitutes material allega- 
tions,i® and as to the form of verdict.^* Likewise, 


Mo.—Bresler v. Elajisas City Public 
Service Co.. 186 S.W.2d 624. 239 
Mo.App. 228. certiorari quashed 
State ex reL Kansas City Public 
Service Co. y. Bland. 191 S.W.2d 
660, 364 Mo. 868—Weishaar v. Kan¬ 
sas City Public Service Co.. App.. 
128 S.W.2d 882. 

7. Me.—^Perry v. Butler. 48 A.2d 631. 
142 Me. 154. 

8. U.S.—State Automobile Mut Ins. 
Co. of Columbus, Ohio. v. York, C. 
C.AN.C., 104 P.2d 730, certiorari 
denied 60 S.Ct 120. 808 U.S. 691. 84 
L.13d. 496. 

Ariz.—Southern Arizona Freight 
Lines V. Jackson. 63 P.2d 193, 48 
Ariz. 509. 

Cal.—Freeman v. Churchill. 183 P.2d 

4, 30 Cal.2d 458. 

Ga.—Vinson v. Citizens & Southern 
Nat. Bank. 69 S.B.2d 866. 208 Ga. 
813—Pollard v. Walton, 190 SJBS. 
396, 56 Ga.App. 363. 

Ind.—^Travelers Ins. Co. v. Kvlston, 
37 N.E.2d 310, 110 Ind.APP. 143. 
Iowa.—State Sav. Bank of Sharps- 
burg V. Universal Credit Co.. 12 N. 
W.2d 890. 234 Iowa 443. 

Neb.—Tidd v. Stull, 259 N.W. 369, 
128 Neb. 606. 

N.C.—Ellis V. Wellons, 29 S.B.2d 884, 
224 N.C. 269—Leach v. Varley. 189 

5. B. 636. 211 N.C. 207. 

Okl.—Mid-Continent Petroleum Corp. 
V. Jamison, 171 P.2d 976, 197 Okl. 
387—Societe Titanor v. Sherman 
Machine & Iron Works, 46 P.2d 144, 
172 Okl. 218. 

Pa.—^Voitasefski v. Pittsburgh Rys. 

Co., 69 A2d 370, 363 Pa. 220. 

S.C.—^Trexler v. Meintrye, 68 S.!B].2d 
887, 216 S.C. 469—Coleman v. Lur- 
ey, 20 S.m2d 66. 199 S.G 442. 
Tenn.—Tennessee Coach Co. v. 
Young, 80 S.W.2d 107, 18 TennA.pp. 
592. 

64 C.J. p 860 note 78. 

Burden of proof 

U.S.—Owens v. Curtiss Candy Co., C. 
AMo.. 169 F.2d 179, certiorari de¬ 
nied 69 S.Ct. 168, 336 U.S. 871, 98 
L.Ed. 416—^Bryne v. Greene. C.C.A. 
Me., 70 F.2d 137. 

Ga.—^Tucker v. Talmadge, 198 S.B. 
726, 186 Ga. 798—Abernathy v. Put¬ 
nam. 69 S.B.2d 896, 86 Ga.App. 644 
—Cone V. Davis. 17 S.E.2d 849. 66 
GteuA^pp.2d 229—Carpenter v. Gren¬ 
ade, 1 S.m2d 689, 69 Ga.App. 640. 


Ind.— T. J. Moss Tie Co. v. Hite, 128 
N.R 752, 190 Ind. 198. 

Mo.—Quigley v. St. Louis Public 
Service Co., 201 S.W.2d 169. 

Pa.—Schmidt v. Campbell, 7 A2d 564, 
136 Pa.Super. 690—Shlve v. Bol¬ 
linger, Com.Pl., 54 York Leg.Rec. 
17. 

64 C.J. p 850 note 78 [b]. 
Cdrcumstaatlal evidence 
Conn.—Kuezon v. Tomklevlcz. 124 A 
226, 100 Conn. 660. 

S.D.—Smith v. Gilbert Yards, 16 N. 

W.2d 912, 70 S.D. 246. 

VL—Gero v. John Hancock Mut Life 
Ins. Co., 18 A2d 154, 111 Vt 462. 
Bx pert teetimony 

Conn.—Grayblll v. Plant 86 A2d 238, 
138 Conn. 397. 

64 C.J. p 850 note 73 [h]. 
preponderance 

N.H.—Welch V. Frisbie Memorial 
Hospital, 9 A2d 761, 90 N.H. 837. 
Tenn.—Grizzard & Cuzzort v. O’Neill, 

15 Tenn.App. 395. 

64 C.J. p 860 note 73 [1]. 

Presumptions 

Cal.—^Baldridge v. Cunningham. 87 P. 

2d 369, 31 CalApp.2d 128. 

S.C.—Du Bose v. Durham Life Ins. 

Co., 14 S,E.2d 349, 197 S.C. 1. 

64 C.J. p 860 note 73 Em]. 

Beaeonable doubt 

G€l—^R osemau v. Wright. 76 S.B.2d 
7. 209 Ga. 748. 

Shifting of burden of proof 
Ga.—^Tucker v. Talmadge, 198 S.B. 
726, 186 Ga. 798—Haugahrooks v. 
Metropolitan Life Ins. Co.. 12 S.E. 
2d 163, 63 Ga.App. 829. 

64 C.J. p 860 note 73 [n]. 

Weight of evidence 

Tenn.—Grizzard & Cuzzort v. O’Neill, 

16 Tenn.App. 895. 

64 C.J. p 860 note 78 Co]. 

Objection to erroneous instruction not 
waived 

Objection that charge that burden 
of proof was on plaintiff as to special 
Issues did not instruct as to whether 
burden was on plaintiff to establish 
affirmative or negative of such issues 
and furnished no- guides as to where 
burden of proof rested on any par¬ 
ticular issue was not waived by fail¬ 
ure to prepare and request submis¬ 
sion of special charge correcting er¬ 
ror pointed out—^International-Great 
Northern R. Co. v. Lucas, 99 S.W.2d 
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297, 128 Tex. 480, opinion corrected 
on other grounds 100 S.W.2d 97, 128 
Tex. 480. 

d. Ga.—^Rountree v. Todd, 78 S.B.2d 
499, 210 Ga. 226—Vinson v. Citizens 
& Southern Nat Bank. 69 S.E.2d 
866, 208 Ga. 813—-Smaha v. George. 
24 S.R2d 386, 196 Ga. 412—Martin 

V. Waltman. 61 S.B.2d 214, 82 Ga. 
App. 876—^Milwaukee Mechanics 
Ins. Co. V. Davis. 52 S.B.2d 643, 79 
Ga.App. 70. 

Idaho.—Greenstreet v. Greenstreet 
139 P.2d 239. 66 Idaho 36. 

Pa.—^White V. Pittsburgh Rys. Co., 
200 A 932, 132 Pa.Super. 373. 

64 C.J. p 861 note 74. 

Erroneous instruotiou 
Where plaintiff introduced evidence 
as to bad character of defendant’s 
witness in order to show witness un¬ 
worthy of belief, but there was also 
I evidence of witness’ good character, 
and court charged Jury that witness 
could be impeached by evidence of 
witness’ bad character, it was error 
to fail to charge further, even In ab¬ 
sence of request therefor, that wit¬ 
ness could be sustained by proof of 
witness’ good character.—^Haynes v. 
Phillips, 26 S.B.2d 186. 69 Ga.App. 
624. 

ID. Ark.—^Republic Min. & Mfg. Co. 
V. May. 43 S.W.2d 742, 184 Ark. 
786. 

64 C.J. p 861 note 76. 

11. Ark.—^M. K. Goetz Brewing Co. 

V. Hill, 199 S.W.2d 969, 210 Ark. 
1060. 

Ga.—Mutual Ben. Health & Accident 
Ass'n of Omaha, Neb., v. Bell, 176 
S.E. 124, 49 Ga.App. 640. 

N.C.—Garren v. Youngblood. 176 S. 

B. 262. 207 N.C. 86. 96 AL.R, 1182. 
64 C.J. p 861 note 76. 

12. Tex.—^Weaver v. Nugent, 10 S. 

W. 468, 72 Tex. 272, 13 Am.S.R. 
792. 

13. Ind.—Thome v. Cosand, 67 N.E. 
257. 160 Ind. 666. 

Neb.—O’Donnell v. Chicago, etc., R. 
Co., 91 N.W. 666. 66 Neb. 612. 

14. Ga.—Sanders v. Chandler, 80 S. 
B.2d 813, 71 Ga.App. 887. 

64 C.J. p 861 note 79. 

Where Improper forme ere for- 
niShed the Jury and the free exer¬ 
cise of the Judgment of the Jury was 
thereby unduly interfered with, fall- 
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they have been applied to instructions defining or 
explaining words, terms, or phrases,^® and to in¬ 
structions relating to care required,also to in¬ 
structions defining or relating to negligence,17 con¬ 
tributory negligence,i8 last clear chance doctrine,!® 


and proximate cause.®® 

Damages and amount of recovery. If a correct 
instruction, as far as it went, on the question of 
damages has been given, a party who desires a 
more complete charge should request it,®i and fur- 


ure of a party to ask that other 
forms of verdict he presented does 
not constitute a waiver of the error. 
—Hager v. Gk)rdon, C.A.Alaska, 171 
F.2d 90. 

IB. Ala.—Fleetwood v. Pacific Mut 
Life Ins. Co., 21 So.2d 696, 246 Ala. 
571, 169 A.Ii.R. 171. 

Conn.—Jager v. First Nat Bank, 7 A. 

2d 919, 125 Conn. 670. 

Ga.—^Keesee v. Collum, 67 S.B.2d 120, 
208 Ga. 882—Franklin v. First Nat 
Bank, 200 S.B. 679, 187 Ga. 268— 
City Council of Augusta v. Ham¬ 
mock, 69 S.B.2d 834, 85 GaApp. 554. 
Idaho.—Moore v. Harland, 233 P.2d 
429, 71 Idaho 376. 

Ind.—^McCague v. New York, C. & St 
L. R. Co., 71 N.R2d 669, 226 Ind. 
83, rehearing dexkied 7^ N.E.2d 4*8, 
225 Ind. 88—Vogel v. Rldens, 44 N. 
E.2d 238, 112 Ind.App. 493. 

Iowa.—Johnson v. Kinney, 7 N.W.2d 
188, 232 Iowa 1016, 144 A.L.R. 997— 
Smith V. Penn Mut Life Ins. Co. 
of Philadelphia, 7 N.W.2d 41, 283 
Iowa 340. 

Minn.—^Borchardt v. Kulick, 48 N.W. 
2d 318, 284 Minn. 808~^lark v. 
Banner Grain Co., 201 N.W. 696, 
195 Minn. 44. 

Mo.—Nelson v. Tayon, 265 S.W.2d 
409—^Payne v. Carson, 224 S.W.2d 
60—^Britton v. Guardian Life Ins. 
Co. of America, 177 S.W.2d 443— 
Perry v. Missouri-Kansas-Texas R. 
Co., 104 S.W.2d 832, 840 Mo. 1062— 
Kelsey v. Rosenblum, App., 207 S. 
W.2d 791—^Bourne v. Pratt & Whit¬ 
ney Aircraft Corp. of Mo., App., 
207 S.W.2d 633. 

Neb.—Hawkeye Cjusualty Co. v. Sto¬ 
ker, 48 N.W.2d 628, 154 Neb. 4«6 
Malolepszy v. Central Market 9 
N.W.2d 474, 148 Neb. 866—Bonacci 
V. Cerra, 279 N.W. 173, 134 Neb. 
476. 

N.C.—^Taylor v. Riersoxi, 186 S.B. 627, 
210 N.C. 186. 

Ohio.—Cincinnati St By. Co. v. 
Bartsch, 198 N.E. 636, 60 Ohio App. 
464. 

Tex.—Thomason v. HAwley, Civ.App., 
242 S.W. 521, followed in Thom¬ 
ason V. Powers, 242 S.W. 626. 
Wash.—Heitfeld v. Benevolent and 
Protective Order of Keglers, 220 P. 
2d 666, 36 Wash.2d 685, 18 A.LJt2d 
983. 

64 C.J. p 861 note 80. 

Onesttonlng accuracy or a wfllctenc y 
A party objecting to a definition 
as contained in charge properly rais¬ 
es the Question of Its accuracy or 
sufiOiciency and is not put to the 
necessity of preparing and reQuest- 
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ing a correct definition.—Balias Ry. 

& Terminal Co. v. Ector, 116 S.W.2d 
688, r31 Tex. 506. 

16. Ala—Howell v. Greyhound 
Corp., 59 So.2d 687, 267 Ala 492. 
Ark.—Franklin v. Badinelli, 168 S. 

W.2d 897, 206 Ark. 266. 

Conn.—^Brangi v, Connecticut Motor 
Lines, 59 A.2d 296, 134 Conn. 562— 
Dym V. Merit Oil Corp., 36 A.2d 
276, 180 Conn. 685—Williams v. 
Milner Hotels Co., 36 A.2d 20, 130 
Conn. 607—Corriveau v. Associat¬ 
ed Realty Corp., 188 A. 436, 122 
Conn. 253. 

Ga—Huell v. Southeastern Stages, 50 
S.E.2d 745, 78 GaApp. 311—Bona- 
hoo V. Goldin, 7 S.E.2d 820, 61 Ga 
App. 841—Thaipe v, Cudahy Pack¬ 
ing Co., 4 S.E.2d 49, 60 GaA.pp. 449 
—Oast V. Mopper, 199 S.R 249, 
68 GaApp. 506. 

Idaho.—^Abbs v. Redmond, 132 P.2d 
1044, 64 Idaho 369. 

Ind.—^Riechmann v. Reasner, 51 N.E. 

2d 10. 221 Ind. 628. 

Wis.—^Hanson v. Matas. 249 N.W. 606, 
212 Wis. 276. 93 A.L.R. 646. 

64 C.J, p 851 note 81. 

17. Ala—Howell v. Greyhound 
Corp., 59 So.2d 587, 257 Ala 492— 
Birmingham Elec. Co. v. Driver, 
166 So. 701, 232 Ala 86. 

Arlz.—Southern Arizona Freight 
Lines v. Jackson, 68 P.2d 193, 48 
Axiz. 609. 

Cal.—^Breaux v. Soares, 64 P.2d 146, 
18 CaLApp.2d 489. 

Conn.—^Lane v. Ludeman, 38 A.2d 178, 
131 Conn. 112—CroweU v. Middle- 
town Sav. Bank, 189 A. 172, 122 
Conn. 362—Corriveau v. Associated 
Realty Corp., 188 A. 486, 122 

Conn. 253. 

Ga—Stansfield v. Gardner, 193 S.E. 

376, 66 GaApp. 634. 

Ind.—^Larkins v. Kohlmeyer, 98 N.B. 
2d 896, 229 Ind. 891—Vogel v. 
Ridens, 44 N.E.2d 288, 112 Ind. 
App. 493. 

TTy.—Walters v. Southeastern Grey¬ 
hound Lines, 240 S.W.2d 68^—^Mat¬ 
tingly v. Meuter, 121 S.W.2d 676, 
276 Ky. 294. 

Mo.—^Payne v. Carson, '224 S.W.2d 60 
—Stanton v. Jones, 69 S.W.2d 648, 
332 Mo. 631. 

Ohio.—Roberts v. Fargo, 113 N.B.2d 
678, 98 Ohio App. 400—Francals v. 
City of Cleveland, App., 86 N.R2d 
522. 

Okl.—Sloan v. Southern States Co., 
106 P.2d 1099,188 OkL 92. 

Wash.—Chapman v. Loer, 76 P.2d 600, 
193 Wash. 669. 

64 C.J. P 852 note 82. 
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18. U.S.—^Ross V. Delaware & H. 

R. Co., C.A.N.T., 188 F.2d 98. 
Cal.—^Blanchard v. Norton, 122 P.2d 
349, 49 Cal.App.2d 730. 

Conn.—Bym v. Merit Oil Corp., 'ZB 
A.2d 276, 160 Conn. 585. 

Ga-—^Tharpe v. Cudahy Packing Co., 

4 S.E.2d *49, 60 GaApp. 449—Maner 
V. Dykes, 190 S.R 189, 55 GaApp. 
48'6—Crawford v. Western & A. R. 

R. , 179 S.R 852, 51 GaJLpp. 150. 
Idaho.—Shepard v. Smith, 263 P.2d 

985, 74 Idaho 469. 

Iowa—Johnson v. Kinney, 7 N.W.2d 
188, 232 Iowa 1016, 144 A.L.R. 997 
—Winter v. Davis, SBl N.W. 770, 
217 Iowa 424. 

Mich.—Ogland v. Detroit Edison Co., 
246 N.W. 608, 261 Mich. 683. 

N.Y.—Grelfond v. Elirschenbaum, 292 
N.Y.S. 668, 249 App.Dlv. 894. 

N.C.—Woods V. Roadway Express, 25 

S. R2d 866, 223 N.C. 269. 

Ohio.—Duncan v. Evans, 20 N.R2d 
729, 60 Ohio App. 266, affirmed 17 
N.R2d 913, 184 Ohio St. 486. 

S.C—James v. Atlantic Coast Line 
R. Co., 18 S.R2d 616. 199 S.a 45. 
64 C.J. p 853 note 88. 

19. Kan.—Hogan v. Santa Fe Trail 
Transp. Co., 85 P.2d 28, 148 Kan. 
720. 120 A.L.R. 621. 

Mo.—Conway v. Silver King Oil & 
Gas Co., App., 94 S.W.2d 942. 

64 CJ. p 853 note 84. 

80. Conn.—Johnson v. Fiske, 6 A.2d 
354, 126 Conn. 445. 

Mich.—Covert v. Randall, 298 N.W. 
396, 298 Mich. 38. 

S.C.—^Dodenhoff v. Nilson Motor Ex¬ 
press Lines, 2 SJR2d 66, 190 S.C. 
60. 

•64 C.J. p 863 note 85. 

21. Ala—Hampton v. Roberson, 163 
So. 644, 231 Ala 66—Southern Ry. 
Co. V. Beaty, 103 So. 658, 212 Ala 
608—Gulf States Steel Co. v. Bev¬ 
eridge, 96 So. 687, 209 Ala 473— 
Clinton Mining Co. v. Bradford, 
69 So. 4, 192 Ala 576—Randle v. 
Birmingham Ry., Light & Power 
Co., 63 So. 918, 169 Ala 314—Lou¬ 
isville & N. R. Co. V. Wilson, 50 
So. 188, 162 Ala 588—Birmingham 
Ry., Light & Power Co. v. Murphy, 
56 So. 817, 2 AlaApp. 588. 

Ariz.—Phoenix Ry. Co. v. Landis, 112 
P. 844, 18 Ariz. 279, affirmed 34 S. 
CL 179, 231 UJ3. 673, 68 UBJd. 877. 
Ark.—Smith v. Pearce, 294 S.W^ 705, 
174 Ark. 168—Sun Oil Oo. v. Hedge, 
298 S.W. 9, 173 Ark. 729—St Louls- 
San Francisco By. Co. v. Cox, 288 
S.W. 81, 171 Ark. 103—Hines v. 
Rice, 218 S.W. 861, 142 Ark. 159. 
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ther instruction on the subject of damages is waived f by failure to request it .22 Accordingly, a party 


CaL—Castro v. Glacomazzi Bros., 206 
P.2d 688, 92 Cal.App.2d 89—Ackles 
V. Lane, 35 P.2d 200, 140 Cal-App. 
188—WyseTir v. Davis, 209 P. 213, 
58 Cal.App. 698—^Peluso v. City 
Taxi Co., 182 P. 808, 41 Cal.App. 
297. 

Colo.—McAllister v. McAllister, 209 
P. 788, 72 Colo. 28. 

Conn.—^Hageman v. Preeburg, 162 A. 
21, 115 Conn. 469. 

Ga.—Smith v. Payne, 70 S.B.2d 163, 
85 Ga.App. 693—Georgia Stages v. 
Young, 26 S.B.2d 552, 73 Ga.App. 2 
I—Southeastern Greyhound Lines v. 
Fisher, 24 S.B.2d 906, 72 Ga.App. 
717—Simon v. Simmons, 137 S.B. 
282, 36 GeuApp. 618—^Bugg v. Lang, 
134 S.B. >623. 35 Ga.App. 704—Brie- 
senick v. Dimond, 134 S.B. 350, 35 
Ga.App. 668—City of Macon v. 
Hawes, 108 S.B. 479. 27 Ga.App. 
279—City of Gainesville v. Hanes, 
96 S.B. 349, 22 Ga.App. 689—Bed- 
feam v. Thompson, 78 S.B. 949, 
10 Ga.App. 550. 

Ill.—Savage v. Chicago & J. Blectrlc 
By. Co., 87 N.B. 377, 238 Ill. 392. 
jnd.—^Murray v. Cottrell, 141 N.B. 
6'24, 80 Ind-App. 521-^. B. Arnold 
Co. V. Buchanan, 111 iN’.R 204, 
60 Ind.Apip. 626. 

Iowa.—^Darst v. Ft. Dodge, D. M. & S. 
By. Co., 191 N.W. 288, 194 Iowa 
1145_Orace v. Minneapolis & St. 
L. B. Co., 133 N.W. 672, 158 Iowa 
418. 

Kan.—Hill v. HUl, 228 P.2d 712, 170 
Kan. 721. 

Ky.—Sohio Petroleum Co. v. Duke, 
232 S.W.2d 848, 313 Ky. 498—Hos¬ 
kins V. Commonwealth, 161 S.W.2d 
169, 290 Ky. 460—Gray-Von All¬ 
men Sanitary Milk Co. v. McAfee, 
17 S.W.2d 231, 229 Ky. 444—Louis¬ 
ville & I. B. Co. V. Frazee, 200 S. 
\>r. 948, 179 Ky. 488—Louisville & 
K. B. Co. V, Payne's Adm'r, 197 S. 
W. 928, 177 Ky. 462, L.B.A.191‘8C 
376—NashvUle, a & St L. By. 
Co. V. Henry, 182 S.W. 661, 168 
Ky. 453, affirmed $7 S.Ct 401, 243 
U.S. 626, 61 L.Ed. 936—McClintic 
Marshall Const Co. v. Bckman, 156 
S.W. 282, 163 Ky. 704. 

Iilass.—Winslow v. New Bngland Co¬ 
op. Soc., 114 N.B. 748, 226 Mass. 
676. 

jdich.—^Adelsperger v. City of Detroit, 
227 N.W. 694, 248 Mich. 399—^Hart- 
wig V. Kell, 165 N.W. 693, 199 Mich. 
603—Chapman v. Strong, 127 N.W. 
741, 162 Mich. 623. 

Minn.—Chapman v. Dorsey, 49 N.W. 
.2d 4, 235 Minn. 26—^Bejmolds v. 
Great Northern By. Co., 138 N.W. 
80, 119 Minn. 251, 52 L.B.A.,N.S., 
91. 

Miss.—^liindsey Wagon Co. v. Nix, 
67 So. 469, 108 Miss. 814. 

Mo.—^Brewer v. Bo we, 262 S.W.2d 
372, 363 Mo. 692—^Van Campen v. 
St Iiouis«San Francisco By. Co., 


216 S.W.2d 443. 368 Mo. 665—Crab¬ 
tree V. Kum, 173 S.W.2d 851, 361 
Mo. 628—Gorman v. Franklin, 117 
S.W.2d 289—Hancock v. Kansas 
City Terminal By. Co., 100 S.W.2d 
670, 339 Mo. 1237—Dodson v. Gate 
City Oil Co.. 88 S.W.2d 866, 338 
Mo. 183—Keyes v. Chicago, B. & 
Q. B. Co., 31 S.W.2d 60, 326 Mo. 
286—Clark v. Chicago, B. I. & P. 
By. Co.. 300 S.W. 768. 818 Mo. 468 
—^Brown v. Terminal B. Ass'n of 
St Louis, App., 164 S.W.2d 120 
—Conway v. Silver King Oil & 
Gas Co., App., 94 S.W.2d 942— 
Wolfe V. Kansas City, 60 S.W.2d 
749, 227 Mo.App. 976, transferred, 
see >68 S.W.2d 821, 334 Mo. 796— 
Brown v. Adams ^ansfer & Stor¬ 
age Co., App., 31 S.W.2d 117— 
Pavlo V. Forum Lunch Co., 19 S.W. 
2d 610, 226 Mo.App. 167—Plater v. 
W. C. Mullins Const Co.. 17 S.W. 
2d 668, 223 Mo.App. 660—Oldham 
V. Standard Oil Co., App., 15 S.W. 
•2d 899—^Katz v. North Kansas City 
Development Co., 14 S.W.2d 701, 223 
Mo.App. 606—^Koonse v. Standard 
Steel Works Co.. 300 S.W. 531, 221 
Mo.App. 1281—Fell v. First Nat 
Bank, App., 269 S.W. 936—Kuhn v. 
City of St Joseph, App., 234 S.W. 
353—Carney v. United Bys. Co. of 
St Louis, 226 S.W. 808, 206 Mo.App. 
495—^McDonald v. Central Illinois 
Const Co., 190 S.W. 688, 196 Mo. 
App. 67—Starks v. Lusk, 187 S.W. 
586, 194 Mo.App. 2'60, affirmed 216 
S.W. 1119, 280 Mo. 268—Albert v. 
St Louis Blectric Terminal By. 
Co„ 179 S.W. 966, 192 Mo.App. 666 
—Hayden v. McColly, 160 S.W. 
1132, 166 Mo.App. 675—Dudley v. 
Wabash B. Co., 160 S.W. 737, 1'67 
Mo.App. 647—Wilson v. St. Louis 
& S. F. B. Co., 142 S.W. 776, 160 
Mo.App. 649—^Mllls V. Metropolitan 
St By. Co., 137 S.W. 1006, 167 
Mo.App. 529—Dunham v. Miller, 
133 S.W. 676, 154 Mo.App. 314— 
Simpson v. Ball, 129 S.W. 1017, 145 
Mo.App. 268—^Bowen v. Kansas 
City, 126 S.W. 790, 140 Mo.App. 
695. 

Neb.—Bllwanger v. Goss, 170 N.W. 
830, 103 Neb. 132. 

N.J."-^Pinning v« Hudson & Manhat¬ 
tan B. Co., 78 A.2d 284, 11 N.J. 
Super. 333. 

N.C.—^Hodgin v. Town of Liberty, 
161 S.B. 94, 201 N.C. 668—Gibbs 
V. Western Union Telegraph Co., 
146 S.B. 209, 196 N.C. 616—Tate v. 
Parker-Graham-Sexton, 146 S.E. 
86 , 196 N.C. 499—West Const Co. 
V. Atlantic Coast Line By. Co., 116 
S.B. 3, 185 N.C. 48—Paul v. Na¬ 
tional Auction Co., 106 S.E. 881, 181 
N.C. 1—^Bradley v. Camp Mfg. Co., 
98 S.E. 318, 177 N.C. 153, followed 
in Patillo V. Camp Mfg. Co., 98 S. 
E. 328, 177 N.C. 166. 

Ohio.—Sprung v. E. I. DuPont De Ne- 
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mours & Co., App., 84 N.E.2d 41, 
appeal dismissed 23 N.E.2d 947, 
136 Ohio St 94. 

Okl.—^Peppers Beflning Co. v. Moore, 
217 P.2d 833, 202 Okl. 682. 

Or.—^McGee v. Carlton Lumber Co., 
161 P. 662, 77 Or. 446. 

S.C.—South Carolina Power Co. v. 
Baker, 46 S.E.2d 278, 212 S.C. 368 
—Andrews v. Hurst, 161 S.B. 831, 
163 S.C. 86—Templeton v. Charles¬ 
ton & W. C. By. Co., 108 S.E. 363, 
117 S.C. 44—Sullivan v. Sullivan 
Power Co., 96 S.E. 406, 110 S.C. 
282—^F. L. Layton & Sons v. 
Charleston & W. C. By. Co., 72 S. 
B. 988, 90 S.C. *323—Woodstock 
Hardwood & Spool Mfg. Co. v. 
Charleston Light & Water Co., 66 
S.E. 194, 84 S.C. 306. 

Tex.—^Houston & T. C. B. Co. v. Dav¬ 
enport 117 S.W. 790, 102 Tex. 369 
—Dempster Mill Mfg. Co. v. Wiley, 
Clv.App., 131 S.W.2d 267, error dis¬ 
missed, judgment correct—St Lou¬ 
is Southwestern By. Co. of Texas 
V. Bradberry, Civ.App., 237 S.W. 
364, error refused—West Lumber 
Co. V. Keen, Civ.App., 221 S.W. 626, 
reversed on other grounds. Com. 
App., 237 S.W. 236—Bio Grande, B. 
P. & S. F. B. Co. V. Kraft & Ma- 
dero, Civ.App., 212 S.W, 981, dis¬ 
missed for want of jurisdiction— 
Galveston, H. & S. A. By. Co. v. 
Grenig, Civ.App., 142 S.W. 136, er¬ 
ror refused—Sinsheimer v. Edward 
Weil Co., 129 S.W. T87, 61 TexCiv. 
App. 209, error refused—^Beaumont 
S. L. & W. B. Co. V. Olmstead, T20 
S.W. 696, 616 TexCiv.App. 96, error 
refused. 

Utah.—Nuttall v. Bemtson, 80 P.2d 
738, 83 Utah 536—Thackery v. Un¬ 
ion Portland Cement Co., 231 P. 813, 
64 Utah 437. 

Wash.—^Ziomko v. Puget Sound Blec¬ 
tric By., 192 P. 1009, 112 Wash. 426. 
Wis.—Miller v. Neale, 119 N.W. 94, 
137 Wis. 426, 129 Am.S.B. 1077. 

28. Ariz.-Hammells v. Britten, 86 
P.2d 992, 63 Ariz. 112—New York 
Indemnity Co. v. May, 296 P. 314, 
87 Ariz. 462. 

Mo.—Cottier v. Chicago, B. & Q. B. 
Co., App., 33 S.W.2d 173—Baldwin 
V. Kansas City Bys. Co., App., 231 
S.W. 280. 

S.C.—Grimley v. Atlantic Coast Line 
B. Co., 1 S.B.2d 167, 189 S.C. 251. 
IkiAdvertent oxnlssloiL 

In an action for death where the 
court told defendant's counsel that 
he would instruct the jury not to in¬ 
clude in their verdict anything for 
the adult children not dependent on 
deceased, failure of defendant’s coun¬ 
sel to call attention of court to in¬ 
advertent omission to give such in¬ 
struction, or to make request there¬ 
for, was a waiver of the right to have 
such instruction given where the jury 
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should make a proper request therefor if he de¬ 
sires additional, or more complete or specific in¬ 
structions with respect to the measure of dam- 
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ages,^^ or with respect to the proper method of 
computing the damages or amount of recovery,^^ 
and similar rules have been applied with respect to 


were instructed that plaintiff coul.d 
recover only the pecuniary loss to 
the widow and children caused by the 
death.—Pendergrass v. 'Southern Ry. 
Co., 103 S.B. 160, 114 S.a 78. 

23. tJ.S.—Louisville & N. R. Co. v, 
Holloway, Ky.. 38 S.Ct 879, 246 U. 

S. 525, 62 L.Bd. S67. 

Ariz.—^MacDonald v. Perry, 255 P. 
494, 82 Arlz. 89—Consolidated Nat. 
Bank of Tucson v. Cunningham, 
238 P. 332, 28 Ariz. 518. 

Ark.—Sternberg Dredging Co. v. 

Dawson, 285 S.W. 32, 171 Ark. 604. 
Cal.—Western States Gas & Electric 
Co. V. Bayside Lumber Co., 187 P. 
735, 182 Cal. 140. 

Colo.—Denver City Tramway Co. v. 
Hills, 116 P. 125, 50 Colo. 328, 3-6 

L.R.A.,N.S., 218—Consolidated liOW- 
er Boulder Reservoir & Ditch Co. 
V. Alauz, 133 P. 1046, 24 Oolo.App. 
877. 

Ga.—Central of Georgia Ry. Co. v. 
Newman. 74 S.E. 1077, 188 Ga. 145 
—Seaboard Air Line Ry. v. Bishop, 
63 S.E. 786, 182 Ga. 87—Atlantic 
Coast Line R. Co. v. Anderson, 36 S. 
E.2d 435, 78 Ga.App. 343—State 
Highway Board v. Bridges, 8 S.E. 
2d 907, 80 Ga.A'pp. 240—^Bames v. 
Hittrell, 190 S.E. 39, 55 Ga.App. 
819—Southeastern Express Co. v. 
Chambers, 126 S.E. 507, 83 Ga.App. 
44. 

Ind.—New York Cent R. Co. v. Rei- 
denbach, 125 N.E. 55, 71 Ind.App. 
390—Terre Haute Brewing Co. v. 
Ward, 102 N.E. 395, 56 Ind.App. 
155, rehearing denied 105 N.E. 58, 
56 Ind.App. 155. 

Iowa.—Blizzard Bros, v. Growers’ 
Canning Co., 148 N.W. 978. 

Ky.—Kentucky Power Co. v. Kurtz, 
32 S.W.2d 991, 286 Ky. 1*69. 
Mich.—Ripley v. Priest, 186 N.W. 
268, 169 Mich. '388—Lewis v. -De¬ 
troit Vitrified Brick Co., 129 N.W. 
726, 164 Mich. 489. 

Mo.—^Pierce v. New York Cent R. 
Co., 257 S.W.2d 84^Brewer v. 
Rowe, 262 S.W.2d 872, *868 Mo. 692 
—^Happy V. Kenton, 247 S.W.2d 
698, 862 Mo. 1156—Hertz v. Mc¬ 
Dowell, 214 S.W.2d 546, 858 Mo. 
383—.Brunk v. Btemllton-Brown 
Shoe Co., 66 S.W.2d 908, 834 Mo. 
617— HiftTcfl V. Simonsen, 270 S.W. 
818, 807 Mo. 807—Hoover v. St 
Louis Electric Terminal Ry. Co., 
227 S.W. 77—Greenwell v. Chicago, 

M. & St P. Ry. Co., 224 S.W. 404 
—^Hurlburt v. Bush, 224 S.W. 828, 
284 Mo. 387—^Murphy v. Wabeah R. 
Co., 128 S.W. 481, 228 Mo. 56— 
Young V. Kansas City Public Serv¬ 
ice Co., App., 256 S.W.2d 113—^Da¬ 
vis V. ICansas City Public Service 
Co., APP., 228 S.W.2d 1, affirmed 


233 S.W.2d 669. 3.61 Mo. 188— 
Wheeler v. Missouri-Kansas-Texas 

R. Co., App., 205 S.W.2d 906—Jan¬ 
sen V. Aholt App., 189 S.W.2d 121 
—Rush V. Hollingsworth, App., 89 

S. W.2d 6'35—^Lakin v. Chicago, K L 
& P. Ry. Co., 78 S.W.2d 481, 229 
Mo.App. 461, rehearing denied 95 
S.W.2d 1246, 229 MoApp. 461— 
Zeikle v. St Paul & K. a S. L. 

R. Co., App.. 71 S.W.2d 154—Wain- 
wright V. Westborough Country 
Club, App., 45 S.W.2d 86—^Pay v. 
Missouri Power & Light Co., App., 
33 S.W.2d 1066—^Brown v. Shepard 
Elevator Co., App., 23 S.W.2d 1100 
—^Pavlo v. Porum Lunch Co., 19 

S. W.2d 610, 226 Mo.App. 167— 

Klusman v. Harper, 298 S.W. 121, 
221 Mo.App. 1110—Quick v. Wil¬ 
liams, 271 S.W. 884, 219 Mo.App. 
336—Wingfield v. Moberly Oil Co., 
App., 269 S.W. 644—Third Nat 
Bank v. Yorkshire Ins. Co., 267 S. 
W. 446, 218 Mo.App. 660—Rothen- 
heber v. Pulitzer Pub. Co., App., 
262 S.W. 48, quashed on other 
grounds State ex rel. Bothenheber 
V. Allen, 270 S.W. 033, 307 Mo. 480, 
and conformed to Rothenheber v. 
Pulitzer Pub. Co., App., 273 S.W. 
1119—Humpert v. Wells, App., 263 
S.W. 60—Stephens v. Saunders, 
App., 239 S.W. 600—Cook v. City 
of St Joseph, 220 S.W. -693, 203 
Mo.App. 430—Kerr v. Bush, App., 
216 S.W. 398—Dyrez v. Hammond 
Packing Co., App., 194 S.W. 761— 
Bridges v, Dunham, App., 183 S.W. 
703—^Lindsay v. St Louis & H. 
Ry. Co., App., 178 S.W. 276—O’Mal¬ 
ley V. Musick, 177 S.W. 749, 191 
Mo.App. 405—Dalton v. St Louis 
Smelting & Refining Co., 174 S.W. 
468, 188 Mo.App. 629—Winston v. 
Lusk, 172 S.W. 7»6, 186 Mo.App. 881 
—Gummerson v. Kansas City Bolt 
& Nut Co., 171 S.W. 959, 186 Mo. 
App. 7—Pope V. Florea, 152 S.W. 
96, 167 Mo.App. 696—Holland v. 
Chicago, R. L & P. Ry. Co., 146 
S.W. 1181,168 Mo.App. 261—Downs 
V. Missouri & Kansas Telephone 
Co., 143 S.W. 889, 161 Mo.App. 
374 —Voelker v. Hill-O’Meara Const 
Co., 131 S.W. 907, 168 Mo.App. 1 
—Ogan V. Missouri Pac. Ry. Co., 
126 S.W. 191, 142 Mo.App. 248. 

N.J.—Jones v. Lahn, 63 A.2d 804, 1 
N.J. 358. 

N.C.—Woods V. Roadway Express, 26 
S.B.2d 866, 228 N.C. 269—Owens 
V. Blackwood Lumber Co., 193 S.E. 
219, 212 N.C. 138—O’Brien v. Paiks 
Cramer Co., 145 S.E. 684, 196 N.Q 
869—Currie v. Malloy, 116 S.E. 664, 
186 N.C. 206—Gurley v. Southern 
Power Co., 90 S.E. 943, 172 N.a 
690. 

N.D.—Soules V. Northern Pac. Ry. 
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Co., 157 N.W. 823, 34 N.D. 7, L.R.A. 
1917A 601. 

Pa—Powell V. S. Morgan Smith Co., 
85 A. 416, 237 Pa 272—Siegel v. 
Struble Bros., 28 A.2d 862, 160 
PaSuper. 343—Dorety v. Horrodcs, 
65 PaSuper. 672—^Busse v. Center 
Tp. School Dlst, 63 PaDist & Co. 
479, 8 Lawrence L.J. 90. 

OM.—Carpenters* Local 1636 v. Wal¬ 
lis, 287 P.2d 906, 206 OW. 235— 
Bunch V. Perkins. 180 P.2d 664. 19’8 
Okl. 517—American Transfer & 
Storage Co. v. Greninger, 143 P.2d 
617, 193 Okl. 838—Hartford Acci¬ 
dent & Indemnity Co. of Hartford, 
Conn., V. Chaney, 131 P.2d 102, 
191 Okl. 628—Rabinovitz v. Taylor, 
129 P.2d 860, 191 Okl. 287—City of 
Altus V. Martin, 94 P.2d 1, 185 
Okl. 446—Oklahoma Ry. Co. v. 
Boyd. 28 P.2d 537, 167 Okl. 161. 

Or.—Walling v. Portland Gas & Coke 
Co., 147 P. 399, 75 Or. 495. 

S.C.—Long V. Carolina Baking Co., 

8 S.E.2d 326, 193 S.a 225—Mishoe 
V. Atlantic Coast Line R. Co., 197 
S.B. 97, 186 S.a 402—Sample v. 
Gulf Refining Co., 191 S.K 209. 
188 S.C. 399—W. T. Rawleigh Co. 
V. Wilson. 139 S.B. 396. 141 S.a 
182—White V. Charleston & W. C. 
Ry. Co., 129 S.B. 457, 182 S.C. 448 
—Woodstock Hardwood & Spool 
Mfg. Co. V. Charleston Light & Wa^ 
ter Co., >66 S.E. 194, 84 S.C. 806. 
Tenn.—^Tubb v. Boyd, 13 Tenn.App. 
422. 

Tex.—Russell Const. Co. v. Ponder, 
CivApp., 182 S.W.2d 857, affirmed 
186 S.W.2d 233, 148 Tex. 412—St 
Louis, B. & M. Ry. Co. v. Green, 
Civ.App.,- 183 S.W. 829—Western 
Union Telegraph Co. v. Erwin, Civ. 
App., 164 S.W. 908—Missouri, K. 
& T. Ry. Co. of Texas v. Beasley, 
Civ.App., 162 S.W. 950, error re¬ 
fused—Bennett V. Foster, Civ.App., 
161 S.W, 1078—Texas & P. Ry. Co. 

V. Bullard, Civ.App., 127 S.W. 1162 
—Chicago, R L & G. Ry. Co. v. 
Coffee, Civ.App., 126 S.W. 638, re¬ 
versed on other grounds Coffee v. 
Chicago, R L & G. Ry. Co., 134 S. 

W. 1174, 104 Tex. 127—^Houston, E. 
& W. T. Ry. Co. V. Roach, 114 S.W. 
418, 52 Tex.Civ.App. 96, error re¬ 
fused. 

W.Va—Taylor v. Sturm Lumber Co., 
Ill S.B. 481, 90 W.Va 530. 

24. U.S.—Western & A R R v. 
Hughes, Ga, 49 S.Ct 281, 278 U.S. 
496, 73 L.Hd. 473. 

Ga—LiOuisvUle & N. R Co. v. Trout, 
80 S.E. 622, 141 Ga 121—Southern 
Grocery Stores v. Cain, 179 S.H. 
128, 50 GaApp. 629—Louisville & 
N. R Co. V. Stallings, 188 S.E. 288, 
86 GaApp. 876. 

Iowa—-Rastede v. Chicago, St P., M. 
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instructions relating to the duty to minimize dam¬ 
ages,25 earning capacity,2® interest,27 life expect¬ 
ancy,2® pain and suffering,29 mitigation of dam- 
ages,25 nominal damages,pimitive damages,22 or 
value.22 A defect in a specific instruction au¬ 
thorizing the jury to consider loss of wages and 
earnings, where there is no evidence to support 
such instruction, is not waived by failure to request 
limiting instructions, since there is nothing to lim- 
it.24 

§ 394. Time of Making Requests 

a. In general 

b. Exceptions to rule 


c. Discretion of court; waiver of re¬ 
quirements of rule 

a. In General 

in most Jurisdictions the time for the presentation 
of requests for In^ructions Is regulated by statute or 
court rule and, In general, such requests must be made 
within the designated time or the court Is under no duty 
to comply with the requests. 

In most jurisdictions the time for the presenta¬ 
tion of requests for instructions is regulated by 
statute or court rule, and, in general, such requests 
must be made within the designated time or the 
court is under no duty to comply with the requests, 
and this is true whether the request for instructions 
is made too late^s or whether the request for in- 


& O. Ry. Co., 212 N.W. 761, 203 Iowa 
430 —Greenway v. Taylor County, 
122 N.W. 943, 144 Iowa 332. 

Mo.—-Pierce v. New York Cent. R. 
Co., 257 S.W.2d 84. 

Pa.—^Rowles v. Elvanuik, 38 A.2d 255, 
350 Pa. 64—^Eichenhofer v. City of 
Philadelplila* 93 A. 1066, 248 Pa. 
305 —Schultz V. Coolbaugh, Com.Pl., 
41 Berks Co. 9. 

S.C.—Youngblood v. Southern Ry. Co., 
149 S.B. 742, 162 S.C. 265, 77 A.L.R. 
1419. 

Prohibitiiig improper method of oal- 
oulation 

Fact that action is on contract is 
not conclusiye against application of 
rule ordinarily followed in personal 
injury cases, requiring defendant to 
request specific directions prohibiting 
any improper method of calculating 
•damages.—^Brunner v. Stix, Baer dp 
Fuller Co., 181 S.W.2d 643, 352 Mo. 
1225. 

as, Ga.—Atlantic Coast Line R. Co. 
V. Hansford, 69 S.£L2d 681, 86 Ga 
App. 607—Western & A. R. R. v. 
Frazier, 18 S.m2d 45, 66 GaApp. 
276—Southern Ry. Co. v. Huckaba 
80 S.EI. 697, 14 GaApp. 811—South¬ 
ern Bell Telephone & Telegraph Co. 
V. Shamos, 77 S.B. 312, 12 GaApp. 
468—Gainesville Coca-Cola Bottling 
Co. V. Stewart, 179 S.B. 784, 61 Ga 
App. 102—Southern Grocery Stores 
V. Cain, 179 S.E. 128, 60 GaApp. 
629. 

Mo.—^Browne v. Creek, 209 S.W.2d 
900, 367 Mo. 676. 

Or.—^Boyd v. Grove, 173 P. 810, 89 
Or. 80. 

26. Ga—Central of Georgia Ry. Co. 
V. Anderson, 168 S.B. 333, 48 Ga 
App. 189. 

Ky.—Nashville, C. 4k St. L. Ry. Co. v. 
Banks, 182 S.W. 660, 168 Ky. 579, 
affirmed 37 S.Ct 402, 243 U.S. 626, 
61 L.Bd. 936. 

Mont.—^Zanos v. Great Northern Ry. 

Co., 198 P. 138, 60 Mont. 17. 

Pa—Leonard v. Baltimore & O. R. 
Co., 102 A. 279, 269 Pa 51—Fedora- 


wlcz v. Citizens* Electric Illumin¬ 
ating Co., 92 A. 124, 246 Pa 141. 

Wis.—Sharon v. Winnebago Furni¬ 
ture Mfg. Co., 124 N.W. 299, 141 
Wis. 186. 

27- Conn.—White v. Taylor, 101 A. 
231, 91 Conn. 581. 

Ga—^Turner v. Hardy, 32 S.E.2d 483, 
198 Ga 626. 

Ind.—Carter v. Richart, 114 N.B. 110, 
66 Ind.App. 255. 

S.C.—Knight V. Sullivan Power Co., 
138 S.E. 818, 140 S.C. 296. 

28. Ark.—Warren & O. V. B. CO. v. 
Waldrop, 123 S.W. 792, 93 Ark. 127. 

Mich.—^Eberts v. Mt Clemens Sugar 
Co., 148 N.W. 810, 182 Mich. 449. 

29. Ga—Whitton v. Central of Ga 
Ry. Co., 79 S.E.2d 331, 89 GaApp. 
804. 

Iowa—Hall v. Chicago, B. & Q. Ry. 
Co., 122 N.W. 894, 145 Iowa 291. 

Nev.—^Babcock & Wilcox Co, v. Nol- 
ton, 71 P.2d 1061, 68 Nev. 138. 

Pa—Herb v. HalloweU, 154 A. 682, 
304 Pa 128, 85 A.L.R. 1004. 

Wash.—^Zolawenskt v. City of Aber¬ 
deen, 129 P. 1090, 72 Wash. 96, re¬ 
heard 135 P. 470, 75 Wash. 700. 

W.Va—Nees v. Julian Goldman 
Stores, 154 S.B. 769, 109 W.Va 329. 

30. Iowa.—^Rottlesberger v. Hanley, 
136 N.W. 776, 156 Iowa 688. 

Tenn.—Grizzard & Cuzzort v. O'Neill, 
16 Tenn.App. 895. 

Tex.—Thomas v. Callaway, Civ.App., 
261 S.W.2d 921, error refused no re¬ 
versible error. 

31. Hawaii.—Van Poole v. Nippu Jiji 
Co., 34 Hawaii 354. 

Mo.—^King v. City of St. Louis, 157 S. 
W. 498, 260 Mo. 501—Wlnterman v. 
United Rys. Co. of St. Louis, App., 
203 S.W. 486. 

32. Idaho.—Crystal Dome Oil 4k Gas 
Co. V. Savic, 6 P.2d 166, 61 Idaho 
409. 

Md.—Foley v. Hoffman, 52 A. 2d 476, 
188 Md. 273. 

Miss.—St. Louis 4k S. F. R. Co. v. 
Moore, 58 So. 471, 101 Miss. 768, 
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89 L.RA.,N.S., 978, Ann.Cas.l914B 
597. 

Mo.—Woolston V. Blythe, 261 S.W. 
145, 214 MO.APP. 5. 

Wis.—^Thomas v. Williams, 121 N. 
W. 148, 139 Wis. 467. 

33. Market value 

Ark.—Missouri Pac. R. Co. v. L. B. 
Stone Grocery Co., 259 S.W. 728, 163 
Ark. 247. 

Tex.—-International 4k G. N. R. Co. v. 
Bell, 130 S.W. 634, 62 Tex.Civ.App. 
117, error refused. 

Beasonable value 

Iowa—Allls-Chalmers Co. v. City of 
Atlantic, 144 N.W. 846, 164 Iowa 
8, 62 L.RA.,N.S., 561, AnmCaa 
1916D 910. 

Value of inchoate dower estate 
In an action to recover value of 
plaintiff's interest in real estate con¬ 
veyed by herself and husband on de¬ 
fendant’s oral promise to pay plain¬ 
tiff for her interest, where plaintiff’s 
Instruction as to value of her in¬ 
choate dower estate was generally 
good, if defendant wished to restrict 
it he should have asked an instruc¬ 
tion himself on that subject—Gray¬ 
son V. Grayson, Mo.App., 190 S.W. 
930. 

ValoA of services 

Wis.—McHatton v. McDonnell's Es¬ 
tate, 166 N.W. 468, 166 Wis. 323. 
Time 

In action for damages for vendor’s 
fraud, an Instruction permitting re¬ 
covery of difference between real and 
represented value of land was not 
erroneous as not limiting jury to any 
particular time in fixing the value, 
where testimony was all directed to 
time of sale, and vendor requested no 
instructions on point—^Reynolds v. 
Davis, 260 S.W. 994, 803 Mo. 418. 

34. Mo.—Chilcutt V. Le Clair, App., 
119 S.W.2d 1. 

35. U.S.—Dyess v. W. W. Clyde & 
Co., aCULUtah, 132 F.2d 972. 

Conn.—Lukovits v. Palmer, 10 A2d 
761,126 Conn. 820. 
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sti^tions is made prematurely,^® However, where 
the court has failed or neglected to charge on a 
matter which it was its duty to charge and its fail¬ 
ure so to charge has been called to its attention, 
the fact that the request for a charge is made after 
the proper time will not excuse such failure.37 If 
a proper requested instruction has been timely made, 
a refusal to comply with the request is error.®® 
Where requested instructions are tendered at the 
requisite time, it is no justification for a refusal to 
grant such instructions, otherwise proper, that the 
time was insufficient for the court to consider the 
request.®® 


TRIAL § 394 

In many jurisdictions the requests must be pre¬ 
sented at the dose of the evidence and before com¬ 
mencement of the closing arguments.^® Custom 
has established this rule in some jurisdictions.^^ 
Such a requirement has been held a reasonable 
one.^® Where it prevails, requests for instructions 
may be refused when presented during the arg^- 
ment^® or after dose of the argument,just as the 
court was about to instruct the jury,^® after the 
court has begim giving instructions,^® after the jury 
have been instructed,^^ after the jury have re¬ 
tired,^® after the jury have made their findings,^® 
or after verdict®® 


IlL—Kelley v. 'United Benefit Life 
Ins. Co., 275 IlLApp. 112. 

Neb.—^Whitehall v. Commonwealth 
Casualty Co., 248 N.W. 692, 126 
Neb. 16. 

N.C.—Lewis v. Hunter, 193 S.B. 814, 
212 N.C. 604. 

S.C.—'Porter-Constructors v. Dixon 
Motor Service Co., 172 S.B. 419, 171 
S.C. 396. 

Wash.—^Heitfeld v. Benevolent and 
Protective Order of Kesrlers, 220 P. 
2d 655, 36 Wash.2d 685, 18 A.L.R.2d 
983. 

64 C.J. P 864 note 88. 

Time of making’ recLuests in criminal 
prosecutions see Criminal Law 8 
1329. 

Reauests after submission of cause 
see infra 9 476. 

Rules of court as to time of present¬ 
ing requests see Courts 9 172. 
Time for: 

Giving requested instructions see 
infra 9 410. 

Request for reduction of instruc¬ 
tions to writing see supra 9 ®31. 

36. Mass.—Comstock v. Livingston, 
97 N.B. 106, 210 Mass. 681. 

64 C.J. p 864 note 90. 

37. N.J.—^Rowland v. Wunderlick, 
174 A. 168, 113 N.J.Law 223. 

64 C.J. p 854 note 91. 

38. Cal.—Kirkpatrick v. Damian- 
akes, 69 P.2d 656, 16 Cal.App.2d 
446. 

89. Ohio.—^Poland v. Wuest, 172 N. 
B. 836, 36 Ohio App. 204. 

40. Conn.—Lukovits v. Palmer, 10 A. 

2d 761, 126 Conn. 320. 

HI.—Kelley v. United Benefit Life 
Ins. Co., 275 IlLApp. 112. 

Iowa.—^Davidson v. Vast, 10 N.W.2d 
12, 233 Iowa 634. 

Mass.—^Donnelly v. Larkin, 98 N.B.2d 
280, 327 Mass. 287, 26 A.L.R.2d 487. 
Minn.—^Pettit v. Nelson, 288 N.W. 
223, 206 Minn. 265—Sathrum v. Lee, 
230 N.W. 680, 180 Minn. 168—Hall 
V. Johnson, 229 N.W. 867, 179 Minn. 
428. 

Neb.—Whitehall v. Commonwealth 
Casualty Co., 248 N.W. 692, 125 
Neb. 16. 


N.J.—Masi V. Mestice, 67 A.2d 692, 
4 N.J.Super. 462, certiorari denied 
70 S.Ct. 620, 839 U.S. 921, 94 L.Bd. 
1344, rehearing denied 70 S.Ct. 794, 
839 U.S. 946, 94 L.Bd. 1360—Harris 
V. Lahn, 4 A.2d 772, 122 N.J.Law 
91—^Tarnow v. Hudson & Manhat¬ 
tan R. Co., 1 A.2d 73, 120 N.J.Law 
606. affirmed 3 A.2d 570, 121 N.J. 
Law 522—Ceccomancino v. D'Ono- 
frio, 168 A. 578, 111 N.J.Law 494. 
N.C.—^Lewis V. Hunter, 193 S.B. 814, 
212 N.C. 604. 

S.C.—^Porter-Constructors v. Dixon 
Motor Service Co., 172 S.B. 419, 171 
S.C. 396. 

Wis.—Derge v. Carter, 22 N.W.2d 606. 

248 Wis. 500. 

64 C.J. p 854 note 93. 

Bequests xeaating to evideiLoe made 
after close of eviaence 

(1) After the dose of the evidence 
it is too late to present as of right a 
request for an Instruction which is 
equivalent to a motion that evidence 
be stricken from the case. At that 
stage such a ruling rests in the dis¬ 
cretion of the court.—Solomon v, Dab- 
rowski, 3 N.B.2d 744, 296 Mass. 868, 
106 A.L.R. 464. 

(2) A request for an instruction 
that certain evidence be limited in 
application to a particular party 
which is made at the close of evi¬ 
dence is too late to be a matter of 
right.—^Hovanesian v. Boyajian, 4 N. 
B.2d 1006, 296 Mass. 166. 

Xn Ohio 

(1) Under statutory provisions, 
when the evidence is concluded, ei¬ 
ther party may present written in¬ 
structions to the cotirt on matters 
of law and request them to be given 
to the Jury, and these instructions 
must be given or refused before the 
argument to the Jury is commenced.— 
Cincinnati, H. & D. Ry. v. Taylor, 27 
Ohio Cir.Ct. 767—Keiper v. Selfe, 22 
Ohio Cir.Ct. N.S., 607. 

(2) Requests for instructions to 
the Jury eure timely if made before the 
cause is submitted to the Jury.— 
Cleveland Punch & Shear Works Co. 
v. Consumers Carbon Co., 78 N.E. 
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1009, 75 Ohio St 158—Stark v. Cress, 
4 Ohio App. 92. 

41* IT.S.—Houston v. Delaware, L. & 
W. R. Co., CC.A.N.J., 274 P. 699. 

42. U.S.—Manhattan Life Ins. Co. v. 
Francisco, CaL, 17 Wall. 672, 21 L. 
Bd. 698. 

64 O.J. p 856 note 96. 

43. HI.—Kelley v. United Benefit 
Life Ins. Co., 276 ULApp. 112. 

64 C.J. p 856 note 96. 

44. Minn.—Schleuder v. Soltow, 59 
N.W.2d 820—Pettit v. Nelson, 288 
N.W. 223, 206 Minn. 265. 

N.J.—Harris v. Lahn, 4 A.2d 772, 122 
N.J.Law 9L 
64 CJ. p 856 note 97. 

46. Neb.—Whitehall v. Common¬ 
wealth Casualty Co., 248 N.W. 692, 
125 Neb. 16. 

Wash.—Spokane Valley State Bank 
V. Murphy. 274 P. 702, 160 Wash. 
640. 

46. S.C.—Porter-Constructors v. Dlz- 
on Motor Service Co., 172 S.B. 419, 
171 S.a 396. 

64 C.J. p 866 note 99. 

47. Mass.—Whalen v. Worcester 
Blec. Light Co., 29 N.B.2d 763, 307 
Mass. 169. 

Minn.—^Nepstad v. Lambert, 50 N.W. 
2d 614, 235 Minn. 1—Sathrum v. 
Lee, 230 N.W. 680, 180 Minn. 163— 
Neumann v. Interstate Power Co., 
228 N.W. 842, 179 Minn. 46. 

Vt.—French v. Nelson, 17 A.2d 323, 
111 Vt. 386—Fadden v. McKinney, 
89 A. 351, 87 Vt. 316—Johnson & 
Co. V. Central Vermont Ry. Co., 79 
A 1096. 84 Vt. 486, 

64 C.J, p 856 note 1. 

48. Mass.—Garrity v. BUggins, 68 N. 
B. 1010, 177 Mass. 414. 

Minn.—Hall v. Johnson, 229 N.W. 
867, 179 Minn. 428. 

Wis.—^Derge v. Carter, 22 N.W.2d 
506, 248 Wia 600. 

49. Mass.—Manning v. Anthony, 94 
N.B. 466, 208 Mass. 399, 82 L.R.A, 
N.S., 1179. 

50. Md.—Tabler v. Tabler, 62 Md. 
601. 

N.C.—Owens v. Phelps, 95 N.C, 286. 
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The foregoing ride requiring requests to be pre¬ 
sented at the dose of the evidence and before com¬ 
mencement of the argument does not obtain in all 
jurisdictions. Thus, it has been held that requests 
for instructions made during the course of the 
argument are in time.6l In others the request may 
be presented at any time before the argument is 
dosed.®^ Some provisions require requests for. 
instructions covering the law as disdosed by the' 
pleadings to be presented to the court before the 
first witness is swom.53 Thereafter, and before the 
court has commenced instructing the jury and be¬ 
fore the commencement of argument, counsd may 
submit additional proposed instructions on ques¬ 
tions of law developed by the evidence and not 
disdosed by the pleadings.^^ Where there is no 
rule to the contrary, a request tendered after con¬ 
clusion of the argument is timdy.^S In still other 
jurisdictions, the request must be made or tendered 
before the general charge is given to the jury or 
the court may properly reject it as untimely.®® In 
at least one jurisdiction, requests for instructions 
must be made after the general charge has been 
given and not previous thereto, or the court may 
refuse to grant them;®^ but if the requests are 
presented prior to the original charge, the attention 
of the judge must be called to them after the 
original charge and before the jury retire.®® It has 
been held that the requests to charge must come 
before the jury retire.®® In such a case, where a 
jury after retirement requested a recharge covering 
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the whole case, and the court repeated its original 
charge, it has been held not error to refuse written 
requests to charge presented after the recharge, but 
before the jury again retired,®® the court being re¬ 
quired to grant requests, otherwise proper, if sub¬ 
mitted before the jury retire.®! Generally, a re¬ 
quest made after the jury have retired comes too 
late.®® Under some rules of court it has been 
held that there is a duty placed on counsel to re¬ 
quest instructions at a reasonable time to permit 
consideration by the court and by opposing coun¬ 
sel.®® 

In some jurisdictions the time when requests for 
instructions will be considered by the court is left 
to the discretion of the court,®^ and the giving or 
refusing of such requests in the late stages of a 
trial will not be disturbed®® unless it has caused a 
failure of justice.®® In general, a party who has 
had a reasonable opportunity to present his requests 
for instructions cannot complain of reasonable re¬ 
strictions on the exercise of his rights imposed by 
the court in the exercise of its discretion.®*^ The 
refusal of requests not submitted within the ample 
time allowed by the court for their preparation is 
not an abuse of discretion,®® in the absence of an 
excuse for the delay.®® It has also been held that 
requests should be presented in time to enable the 
court to consider them before arguments are com¬ 
pleted.*^® 

Where no specific rule or statute designates the 


51. Iowa.—McCaleb v. Smith, 22 
Iowa 242. 

64 C.J. p 855 note 5. 

52. Fa.—Sgrier v. Philadelphia & H. 

Ry. Co., 108 A. 780, 260 Pa. 848. ' 

64 C.J. p 855 note 6. 

53. Cal.—Jarkieh v. Badagrliacco, 170 
P.2d 9S4, 76 CaLApp.2d 505. 

54. Cal.—Jarkieh v. Badagrliacco, su¬ 
pra. 

55. R.I.—Sears v. A. Bernardo & 
Sons, 115 A. 647, 44 R.I. 106. 

56. U.S.—Flexilis W'erke, Spezial 

Tiegrel Stahlsriesserei, Gesellschaft 
Mit Beschrankter Haftungr v. Hess, 
Pa., 205 F. 850, 124 C.CXA. 52. 

64 C.J. p 855 note 8. 

57. Tenn.—Chesapeake, O. & S. W. 

R. Co. V. Foster, 13 S.W. 694, 14 

S. W. 428, 88 Tenn. 671—Williams 

V. Miller, 2 Tenn. 406—Hemmer v. 
Tennessee Elec. Power Co., 139 S. 

W. 2d 698, 24 Tenn.App. 42—^Llewel¬ 
lyn V. City of Knoxville, 232 S.W. 
568, 33 TenmApp. 682—^Toomey v. 
GoM, 12 Tenn.App. 80—Southern 
tiyi Co. V. Black Diamond Collieries, 
Inc., 9 T6nn.App. 225. 

64 C.J. p 855 note 11. 


68. Tenn.—Roller v. Bachman, 73 
Tenn. 164—^Llewellyn v. City of 
Knoxville, 282 S.W.2d 568, 38 Tenn. 
App. 682. 

58. Ga.—Ehrlich v. Mills, 48 S.E.2d 
107, 203 Ga. 600—Nickerson v. Port¬ 
er, 7 S.B.2d 231, 189 Ga. 671—Dickey 
V. Grice, 35 S.E. 291, 110 Ga. 316— 
Brooks V. State, 23 S.E. 413, 96 Ga. 
363. 

Tenn,—Williams v. Miller, 2 Tenn. 
405—^Hemmer v. Tennessee Klee. 
Power Co., 189 S.W.2d 698, 24 Tenn. 
App. 42. 

64 C.J. p 855 note 12. 

After bagrliuiiiisr of oharcre 

Request to charge may properly 
he presented to court at any time 
before iury retires, even after begin¬ 
ning of charge.—^Bllis v. Britt, 182 
S.E. 596, 181 Ga. 442. 

60. Ga.—Byfield v. Candler, 125 S. 
E. 905, 33 Ga.App. 276. 

61. U.S.—Kimble v. Kiser, C.C.A.W. 
Va., 59 F.2d 626. 

62. Tenn.—Gorpus Jnzis cited In 
Hemmer v. Tennessee Mec. Power 
Co., 189 S.W.2d 698, 701, 24 Tenn. 
App, 42. 

64 C.J. p 856 note 15. 
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Granting requests after retirement of 
jury see inAra S 475. 

63- Wash.—Ogilvie v. Hong, 27 P.2d 
141, 175 Wash. 209. 

64w N.T.—^Malone v. Third Ave. R. 
Co., 42 N.Y.S. 694, 12 App.Div. 508, 
4 N.T.Ann.Cas. 43. 

Va.—Seaboard Air Line Ry. Co. v. J. 
E. Bowden & Co., 131 S.E. 245, 144 
Va. 164, 

65- Va.—Seaboard Air Line Ry. Co. 
V. J. E. Bowden & Co., supra. 

66. Va.—Seaboard Air Line Ry. Co. 
V. J. E. Bowden & Co., supra. 

67. TJ.S.—^Astruc v. Star Co., C,C. 
N.T., 182 F. 706, reversed on other 
grounds 193 F. 631, 113 C.C.A. 499, 
40 L.R.A.,N.S., 79. 

64 C.J. p 856 note 19. 

68. Va.—Seaboard Air Line Ry. Co. 
V. J. E. Bowden & Co., 131 S.E. 245, 
144 Va. 154. 

69. Va.—Seaboard Air Line Ry. Oo. 
V. J. E. Bowden & Co., supra. 

70. Mich.—Sedorchuk v. Weeder, 18 
]Sr.W.2d 397, 311 Mich. 6—Niemi v. 
Brady, 208 N.W. 124, 230 Mich. 217. 
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time when requests must be madei requests have 
been held timely when tendered after the con- 
elusion of the general charge by the court but be¬ 
fore the retirement of the jury.*^! A request ten¬ 
dered as soon as it was ascertained that the court 
would not give a like instruction on its own mo¬ 
tion and a reasonable time before the court read 
its instructions to the jury is timely and should not 
be refused on the ground that the request was not 
timely made.72 A rule requiring pleadings to be 
refiled after the allowance of an amendment to a 
complaint does not require requests, submitted be¬ 
fore the amendment was allowed, again to be sub¬ 
mitted, even though such requests were refused be¬ 
fore such allowance.73 Under a rule of court re¬ 
quiring requests to be submitted before the close 
of arg^ument, and also requiring copies of such re¬ 
quests to be handed to the opposing side, a request 
by a party after the completion of his argument 
and during the argument of the other side comes 
too late.*^^ Under a rule requiring requests to be 
submitted after the conclusion of Ae evidence and 
^‘before the case is argued or submitted to the 
jury," a request made after argument and immedi¬ 
ately preceding the convening of the court to 
charge the jury is in timeJ® A requirement that 
requests for instructions be submitted to the court 
and opposing counsel '‘within a reasonable time 
after the charge is given to the parties or their at¬ 
torneys for examination" means before the main 
charge is read to the jury,7fi since it contemplates 
that the requests should be made in time to enable 
the court to submit them, if given, with the main 
charge before beginning of the argument re¬ 
quests submitted after such charge has been read 
come too lateJ^ 

A party is not entitled to complain of the failure 
of the court to give an instruction where a request 
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therefor was not made at the time the court 
asked the parties to submit further requests.*^^ A 
request for an instruction to limit the effect of evi¬ 
dence, admissible for a limited purpose only, made 
as soon as possible after its introduction into evi¬ 
dence, comes in time.^o A request for further in¬ 
structions on points covered in the charge of a 
court must be made at the time the instructions are 
givenSi or before the case is submitted to the 
juiy.32 

Requests by both parties at same time. It has 
been stated to be common practice for both litigants 
to pass their requested instructions to the trial judge 
at the same time,®^ but it will not be inferred that 
such practice was followed where it appears that 
an instruction was not requested tmtil after an¬ 
other instruction was given.^^ 

b. Exceptions to Eule 

Peculiar circumstances may exist which would render 
the enforcement of the rule relating to the time for sub¬ 
mission of requested Instructions unjust to one of the 
parties, and when this Is true the court should disregard 
the rule. 

While it is, in general, proper to refuse requests 
for instructions not presented at the proper time, 
as discussed supra subdivision a of this section, 
there are nevertheless some exceptions to the rule. 
Peculiar circumstances may exist which would 
render the enforcement of the rule unjust to one 
of the parties, and when this is true the court 
should disregard it and grant instructions requested 
if correct, although asked too late under the rule.86 
Thus the rule requiring requests for instructions to 
be presented before argument does not apply where 
the occasion for the instruction arises after the 
argument has commenced, as where the course of 
argument makes an instruction necessary,^® nor is 


■71. N.T.—Malone v. Third Ave. R. 
Co., 42 N.T.S. 694, 12 App.Div. 608, 
-4 N.Y.Ann.Cas. 43. 

64 C.J. p 866 note 28. 

75- Neb-—^McBjennan v. Omaha & C. 
B. St R. Co.. 146 N.W. 1014, 95 
Neb. 648, rehearlnsr denied 149 N.W. 
826, 97 Neb. 281. 

73. Ala.—Tennessee Coal, Iron & R. 
Co. V. Barker, 60 So. 486, 6 Ala.App. 
413. 

74. Pa.—-Everett v. Sturgres, 46 Pa. 
Super. 612. 

76. Mich.—Morrison v. W. R. Reyn¬ 
olds & Co.. 194 N.W. 646, 224 Mich. 
61. 

76. Tex.—^Reed v. Missouri, E. & T. 
Ry. Co. of Texas, CivAj^p., 174 S. 
W. 866. 


77- Tex.—Kell v. Ross, Civ.App., 176 
S.W. 762. 

7a, Tex.—Kell v. Ross, dvApp., 175 
S.W. 762. 

64 C.J. p 866 note 30. 

Bight to xeauest 

The right to request additional 
charges ends with the submission of 
the original charge.—Hardy v. Bump- 
stead, Tex.Civ.App., 18 S.W.2d 821, 
reversed on other grounds, Com.App., 
41 S.W.2d 226, 76 A.L..R. 1488. 

79b Mass.—Clarke v. Massachusetts 
Title Ins. Co., 129 N.E. 376, 237 
I d a s s. 166. 

Pa.—Marshall v. TronceUiti, 96 Pa. 
Super. 67. 

eo. Mo.—^MiUspaugh v. Missouri 
Pac. Ry. Co., 119 S.W. 998, 138 Mo. 
App. 31. 

64 C.J. p 856 note 32. 
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81. Pa.—U. S. Savings & Trust Co. 
of Conemaugh, to Use of Hlndes, 
V. Helsel, 2 A.2d 823, 832 Pa. 433. 

82. S.C.—Dodenholf v. Nilson Motor 
Express Lrlnes, 2 S.E.2d 66, 190 S. 
C. 60—Home v. Southern Ry, Co., 
193 S.B. 31,186 S.C. 525. 

83. Mo.—Foster v. Modem Woodmen 
of America, 138 S.W.2d 18, 235 Mo. 
App. 386. 

84. Mo.—'Foster v. Modem Woodmen 
of America, supra. 

85. W.Va.—Sterling Organ Co. v. 
House, 25 W.Va. 64. 

64 aJ. p 857 note 34. 

86. N.H.—^Ferris v. Saulnier, 4 A.2d 
651, 90 N.H 96—Nicholaides v. 
Wallace, 169 A. 874, 86 N.H. 465. 

64 CJ*. p 867 note 86. 
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the rule operative where the cause is submitted 
without argument.S7 So it has been held that a 
party may well assume that, without special re¬ 
quests therefor, the judge will properly instruct the 
jury on the leading points of the case;®^ likewise, 
a party may assume that the court will give such 
instructions as it is its duty to give without re¬ 
quests.®® Hence, if at the close of the charge it ap¬ 
pears that the judge has omitted to refer to im¬ 
portant matters that should be explained or has in¬ 
structed erroneously with respect to them, it is the 
duty of the court to entertain and grant proper re¬ 
quests for further instructions.®® Nevertheless, it 
must appear that such instructions are rendered 
necessary by the general charge,®^ and the party 
desiring them must make his request therefor at 
the close of the charge.®® It has been held that a 
court rule requiring requests to be submitted long 
enough before the general charge to allow adequate 
consideration of the instructions requested should 
not be enforced so as to prevent a full and clear 
submission of defensive theories, even though a re¬ 
quest is not timely presented, where the charges are 
few in number and simple in scope and effect.®® 
A request in an action wherein more than one plea 
has been filed that the court cause the jury, in the 
event they find for defendant, to specify on which 
one or more of the pleas the verdict is rendered, is 
in time, where made before the verdict has been 
recorded, and the jury have dispersed,®^ 

c. Discretion of Court; Waiver of Require¬ 
ments of Rule 

It is within the discretionary power of the court to 


waive the requirements of a rule relating to the time for 
submission of requested Instructions. 

The requirements of a rule of court fixing the 
time for the presentation of requests for instruc¬ 
tions are not inflexible;®® hence the court may, in 
the exercise of a sound judicial discretion, waive 
such a requirement and give an instruction not so 
presented if it thinks proper to do so.®® At any 
stage of the trial the judge should necessarily have 
the discretion to permit special prayers to be 
handed up, in order that hfs instructions to the 
jury may be made amply sufficient to cover every 
phase of the case.®^ By receiving requests after 
the expiration of the time limited by the rule the 
court, in effect, gives leave to present such instruc¬ 
tions at that time.®® It has been held that if in 
the course of argument to the jury new propositions 
of law arise or, on objections made, counsel real¬ 
izes that he is traveling beyond the record of the 
law as contained in the written instructions formerly 
submitted to the court, in either event counsel can 
then and there request written instructions to cover 
the matter in question, which request the court 
will grant when requested in such time as the court, 
in its sound discretion, will deem just to be al¬ 
lowed.®® The court, however, is not required to 
waive the requirement if it does not deem it proper 
or necessary.! A judge has no authority to put 
counsel to an election between presenting his re¬ 
quests during his argument to the jury and having 
them ruled on as he proceeds, or waiving them.® 
The refusal of an application to substitute one re¬ 
quest to charge for another made after argument on 
the latter is not an abuse of discretion,® Where the 


XiTeoMiiity beld not to exist 

N.J.—^Hala v. Worthington, 81 A.2d 
844, 180 N.J.Iiaw 162. 

87. Cal—Tinney v. Bndicott, 5 Cal, 

102 . 

88. Mass.—^Brick v. Bos worth, 89 N. 
R 86, 162 Mass. 834. 

N.H.—^Perlman v. Haigrh, 10 A-2d 228, 
90 N.H. 404. 

N.J.—^Hartwyk v. Shea, 176 A. 890, 
114 N.J.Law 286. 

89. Iowa.—^Freeby v. Town of Sib¬ 
ley. 167 N.W. 770, 183 Iowa 827. 

64 C.X p 857 note 38. 

90. N.X—Rowland v. Wunderlick, 
174 A. 168, 113 N.J.Law 223. 

Ohio.—^Lytle v. Pennsylvania R. Co., 
108 N.B.2d 72, 91 Ohio App. 232— 
Casanova v. Wagner, 88 N.E!.2d 312, 
85 Ohio App. 278. 

64 C.J. P 867 note 89. 

91. N.J.—Hartwrk v. Shea, 176 A 
890, 114 N.J.tiaw 285—Ceccoman- 
clno v. D*Onofrio, 168 A 578, 111 


N.J.Law 490—Dunne v. Jersey City 
Galvanizing Co.. 64 A 1076, 73 N.J. 
Law 686. 

98. Me.—Carter v. Augusta, 24 A 
892, 84 Me. 418. 

64 C.J. p 857 note 41. 

93. U.S.—U. S. V. Bills, C.C.ATex., 
67 F.2d 765. 

94. Ga.— D, T. Crockett & Co. v. B. 

A. Garrard A Co., 61 S.B. 552, 4 Oa. 
App. 360. 

64 aj. p 857 note 42. 

95. 111.—^Locander v. Joliet & Bast- 
ern Traction Co., 225 IlLApp. 143. 

98. Tenn.—Llewellyn v. City of 
Knoxville, 232 S.W.2d 568, 88 Tenn. 
App. 632—Corpus Xozls cited in 
Hemmer v. Tennessee Elec. Power 
Co., 189 S.W,2d 698, 702, 24 Tenn. 
App. 42. 

Vt—^French v. Nelson, 17 A2d 828, 
111 Vt. 886. 

64 aJ. p 857 note 44. 

97, N.C.—Craddock v. Barnes, 64 fi. 

B. 1008, 142 N.C. 89—Willey v. Nor¬ 
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folk Southern R. Co., 1 S.B. 446, 96 
N.C. 408. 

98. Mass.—Robertson v. Boston, 
etc., St. R. Co., 76 N.B. 518, 190 
Mass. 108, 112 Am.S.R. 814, 8 L.K. 
A,N.S., 588. 

64 C.J. p 857 note 46. 

99. Miss.—Dement v. Summer, 165 
So. 791,175 Miss. 290. 

X, Vt—Fvench v. Nelson, 17 A.2d 
828, 111 Vt 886. 

64 C.J. p 858 note 47. 

ZMsoxetion held not abused 
N,J.—Masi V. Mestioe, 67 A8d 692. 4 
N.J.Super. 452, certiorari denied 70 
S.Ct 620, 839 U.S. 921, 94 L^Bd. 
1844, rehearing denied 70 S.Ct 794. 
839 U.S. 946, 94 L.Bd. 1860. 

64 C.J. p 868 note 47 [a]. 

S. Mass.—Maxwell v. Massachusetts 
Title Ins. Co., 98 N.B. 42, 206 Mass. 
197. 

64 C. J. p 858 nota 48. 

3. Mo.—^Hall V. City of St Joseph, 
146 S.W. 458, 161 Mo.Appv 214. 
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court passes on propositions preferred after argu¬ 
ment, it is bound to state the law correctly.-* 

§ 395. Form and Requisites of Requests 

a. In general 

b. As to different theories of case 

c. Several legal propositions 

d. Request by objection or exception 

a. In General 

A roquetted instruction must comply with the re¬ 
quirements QOvernInQ instructions ss to matters of form 
and substance in order to entitle the party presenting it 
to have It given in charge to the Jury. 


TRIAL §§ 39^95 

A requested instruction must comply with the 
requirements governing instructions as to matters 
of form and substance in order to entitle the party 
presenting it to have it given in charge to the 
jury.5 Therefore, a requested instruction must be 
calculated to give the jury an accurate understand¬ 
ing of the law, having reference to the phase of the 
case to which it is applicable;® it must not, by the 
artful usage or omission of words, lead the jury 
to an unlawful result.^ A party desiring a par¬ 
ticular instruction must request it properly formu¬ 
lated, presenting the legal proposition desired to be 
passed on,® and directing the attention of the court 
to the necessity for such an instruction,® showing 


4. Knn.—Klrman v. Blood, 2 Kan. 
496. 

5. AlR.-~‘Hnrrla v. Wright, 144 So, 
834. 225 Ala. 627. 

Oh.— VlnMon v. Oltixena & Southern 
Nnt. Bank. 69 S.lC.2d 866. 208 Ga. 
SlS—Whita V. Spahr. 69 S.R2d 916. 
207 Oa. 10—Spain v. Spain, 47 S.£3. 
2d 279. 203 Ga. 411—Hogors v. Man¬ 
ning. 38 S.fi.2d 724, 200 Ga 844— 
CruMe V. Taylor, 80 S.S.2d 704, 89 
Oa.App. 611—Ooodwln v. Allen, 78 
S.!C.2d 804, 89 Qa.App. 187—Atlan¬ 
tic Coaat Line R. Co. v. Layne. 77 
S.S.2d 668, 88 Oa.App. 674—Atlan¬ 
tic Coaat Line E. Co. v. Brown, 62 
S.B.2d 736, 82 Oa.App. 889. 

Xnd.—Forker v. Berkea, 88 N.B.2d 
S»6, in Tnd.App. 93. 

K.J.—43k>irpiia dPnrta etted ia HofTman 
V. Trenton Timea, 16 A.8d 814, 815, 
125 N.J.Law 460-Wall v. G. R. 
Wood. Inc., 107 A. 41. 119 N.J.Law 
443. 

Ohio.—Scott V. Hy-Orade Food Prod- 
ucta Corp., 2 N.B.8d 608, 181 Ohio 
St. 225—Sheen V. Xubiao. 1 N.B.2d 
943. 121 Ohio St. 52—Pickering v. 
Ctrell, App.. 118 N.B.2d 414—Tatea 
V. Irvin, 86 N.BI.2d 404, 86 Ohio 
App. 164—Ivory v. Cincinnati St. 
Ry. Co., 8 Ohio Supp. 22. 

Or.—Hotelling v. Walther, 148 P.2d 
933. 174 Or. 881—Silfaat v. Mathe- 
ny, 136 P.2d 280, 171 Or. 1. 

B.D.—Bathke v. MykUbuat, 12 N.W. 
3d 550. 69 S.D. 634—Knutaen v. Dil- 
ger, 262 N.W. 460. 62 S.D. 474. 

64 C.J. p 868 note 62. 

Form and requialtea of requeata: 

Aa atreoting right to new trial for 
refusal of requeat aee New Trial 
I 44. 

In erimtnal proaecutlona aee Crim¬ 
inal Law I 1227. 

Neceaalty for requeata see aupra | 
890. 

SuiTloienoy of requeata for written 
inatruetiona aee aupra f 891. 
Nrreaaity of written requeata aee in¬ 
fra I 997, 

Refusal of orfonoous roqueats aee In¬ 
fra i 409. 

All n e oe iaa ar ilUMiattti of plaln- 
tifTs cam must be Inoluded in hia 


principal instruction.—Fleming v. 
Joseph P. McMahon Contracting Cor¬ 
poration. Mo.App., 45 S.W.2d 952. 
Bequests held auULdeiLt 

(1) In general. 

Ill.—Trumbo v. Chicago. B. A Q. R. 

Co., 69 N.E.2d 92, 389 Ill. 213. 
N.C.—Groome v. City of Statesville, 
177 S.B. 638. 207 N.C. 538. 

(2) In personal injury suit, plain- 
tiiTs requested instruction, correctly 
stating essential elements required 
for application of last clear chance 
doctrine, or aome other acceptable in¬ 
struction thereon should have been 
given Jury, although requested in¬ 
struction was not in precise form 
ordinarily adopted in listing neces¬ 
sary elements for operation of such 
doctrine.—Sills v. Los Angeles Trans¬ 
it Lines, 266 P.2d 795, 40 Cal.2d 630. 
Bequests held InauJIloieat or improper 
Ala.—Emergency Aid Life Ass'n v. 

Gamble, 40 So.2d 887, 84 Ala.App. 
877. certiorari denied 40 So.2d 888, 
262 Ala. 282. 

N.r.—Epstein v. Cohen, 19 N.T.S.2d 
918, 359 App.Div. 648, reversed on 
other grounds 43 N.B.2d 66, 288 N. 
7. 307—Grimths v. Delaware A H. 
Co., 264 N.T.S. 283, 288 App.Div. 
248. 

Ohio.—Taylor v. Wilson, 188 N.HJ, 
641, 44 Ohio App. 100. 

a. Or.—Denton v. Amstein, 260 P. 

2d 407. 197 Or. 28. 

64 C.J. p 868 note 68 [aj. 

7. N.J,—Rottinger v. Frledhof, 56 
A.2d 671, 188 N.J.L*aw 422, affirmed 
63 A.2d 688. 1 N.J. 206. 

A. Qa,—Corpus Jtuda cited in 
Smithwick V. State, 84 S.HI.2d 28, 
83, 199 Oa. 292. 

N.J.—Ceccomanclno v. lyOnofrio, 168 
A. 678, 111 N.J.Law494. 

64 C.J. p 858 note 64. 

Bequest teJeeu. from rules of court 
Where party requested an instruc¬ 
tion as contained in a section of the 
rules of court relating to instructions 
to Juries in civil actions and the trial 
took place subsequent to the date of 
amendment of that portion of the 
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rules of court, the request would be 
considered as a request for the in¬ 
struction as it read subsequent to the 
amendment.—Cucinella v. Weston 
Biscuit Co., 266 P.2d 513. 42 Cal.2d 
71. 

Bequest that something he deflued 

Counsel must put into words and 
submit the legal propositions which 
he desires trial court to charge, and 
a mere request that something be de¬ 
fined is not sufficient—Claypoole v. 
Motor Finance Corp., 15 A. 2d 794, 125 
N.J.Law 440. 

Bequests held Insui&oieiit 
Del.—Buckley v. R. K. Johnson A Co., 
26 A.2d 892, 2 Terry 546. 

N.H.—Bixby v. Boston A M. R. R., 
47 A.2d 675, 94 N.H. 107, 165 A.L.R. 
690. 

N.J.—Hhrris v. Lahn, 4 A.2d 772, 122 
N.J.liaw 91. 

Ohio.—Duff v. Corn, 87 N.B.8d 731, 84 
Ohio App. 408. 

Vt.—^Mooney v. McCarthy, 181 A. 117, 
127 Vt. 426, 

9. U.B.—Memphis Press-Scimitar Co. 
V. Chapman, C.C.A.Tenn., 62 F.2d 
665, certiorari denied Chapman v. 

I Memphis rreee-Sciniter Co., 59 S. 

Ct 787, 289 U.S. 766, 77 UM, 1600. 
64 C.J. p 858 note 55. 

Bequest for peremptory lastruottou 
The offering by a party of only a 
peremptory instruction is the same as 
though such party had requested no 
instructions.—Bowman v. Hibbard, 
Ky., 267 S.W.2d 650. 

Meaning of <*substsat!aMy eoKreet** 
form 

Under rules of civil procedure, an 
fesue, definition, or instruction must 
be tendered in ^'substantially correct'* 
form, and such requirement does not 
mean that it must be absolutely cor¬ 
rect nor does it mean that one which 
is merely sufficient to call the matter 
to attention of trial court will suf¬ 
fice, but rather it means one which in 
substance and in the main is correct 
and which is not affirmatively incor¬ 
rect—Modlca V. Howard, Tex.Civ. 
App., 161 S.W.2d 1098. 
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that the charge requested is pertinent and ap¬ 
plicable,and must state definitely and unequivo¬ 
cally that he desires it to be given.^l It must be 
so constructed that the court can give a full, direct, 
and explicit answer to it by a simple affirmation or 
negation,12 it is not necessary to embody there¬ 

in every branch and feature of the casein or all 
the rules of law applicable to the case,i^ or even all 
the rules applicable to the issue of fact or to the 
principle of law involved in the instruction.15 It 
is not sufficient to make a request which depends on 
inference to make it correct,!® or merely to request 
permission to offer instructions,!^ or to make a 
mere suggestion to the trial court as to the sub¬ 
mission of an issue,!® A general request that the 
court instruct the jury on the entire law of the 
case!® or to give “the usual statutory instructions”20 
does not require particular instructions, and it has 
been held that the court need not give any instruc¬ 
tions to the jury under such a request®! 

Conditional request. Where a party requesting 
a charge desires it given only in the event more 
favorable requested charges are refused, a condi¬ 
tional request for its submission should be made.®® 

Personal reaction of judge. A request to charge 
may not imdertake to express the personal mental 
reaction of the judge on the case.®® 

Person of request. A request to charge shotdd 
not be expressed in the first person.®^ 


Not as brief or argument. A request to charge 
is not intended to take the place of a brief or ar¬ 
gument, and should not be framed in the form of 
either.®® 

Calling attention to misapprehension. If the court 
misapprehends counsel's meaning in a request to 
charge, it is the duty of counsel to call its attention 
to the fact; otherwise, he is concluded by the in¬ 
terpretation put on the request by the court®® ex¬ 
cept where the court gives an instruction very dif¬ 
ferent from that definitely and properly requested.®^ 

Referring to or reading law report or book. It 
has been held proper to refer to the syllabus of a 
reported case and request a charge in line there¬ 
with;®® but it is not a proper mode of request to 
read or mark certain passages of law in a law book 
or report and then hand the book to the judge with 
the request for him to charge the principles read or 
marked,®® particularly where the request so to 
charge is made verbally, in violation of a require¬ 
ment that such requests be in writing.®® 

b. As to Different Theories of Case 

One party !n requesting Instructions on his theory 
of the case need not embody therein the contentions of 
the adverse party. 

Although it is the duty of the court to instruct 
on the different theories of the case, as discussed 
supra §§ 301-305, one party in requesting instruc¬ 
tions on his theory need not embody therein the 


Xnstvaotioiui beUl snUldent 

Ark.—^Hutson Motor Co. v. Lake, 80 
S.W.2d 64, 190 Ark. 633. 

K.H.—Kelley v. Lee, 193 A. 228, 89 
N.H. 100. 

Bequests keia insuffloleiLt 

Mich.—Case v, Klute, 278 N.W. 721, 
283 Mich. 581. 

10. Ga.—Bray v. C. I. T. Corporation, 
179 S.S. 925, 51 GaJlpp. 196. 

IL K.J.—Ceccomancino v. COnofrlo, 
168 A. 578, 111 N.J.Law 494. 

64 C.J. p 869 note 56. 

Cleac request for charge held ahseut 

N.H.—Adams v. Severance, 41 A.2d 
233, 93 N.KL 289. 

12. Fa.—^Klmple v. Standard Life 
Ins. Co., 63 Pa.Dlst. & Co. 174, 3 
Lawrence L.J. 126. 

64 C.J. p 859 note 57. 

13. Ohio.—Senn v. Lackner, 100 N.H. 
2d 419, 91 Ohio App. 83, rehearing 
denied 100 N.B12d 432, 91 Ohio App. 
83. affirmed 105 N.H.2d 49, 167 Ohio 
St 206, motion sustained 107 N. 
E.2d 558, 91 Ohio App. 83—^Hunter 
V. Brumby, 3 N.H.2d 353, 131 Ohio 
St 443—Makranezy v. Gelfand, 142 
N.H. 688, 109 Ohio St 326—Swing 
V. Rose, 79 N.H. 767, 76 Ohio St 
355. 


14. Ohio.—Senn v. Lackner, 100 N. 
H.2d 419, 91 Ohio App. 83, rehear¬ 
ing denied 100 N.H.2d 432, 91 Ohio 
App. 83, affirmed 105 N.H.2d 49, 157 
Ohio St. 206, motion sustained 107 
N.H.2d 558, 91 Ohio App. 83—Deck- 
aat V. City of Cleveland, 99 N.H.2d 
609, 165 Ohio St 498. 

64 CJ. p 856 note 58. 

Covering principles in one instruc¬ 
tion in general see supra 5 329. 

15. Cal.—Scarborough v. XJrgo, 216 
P. 684, 191 C^l. 341. 

16. Ga—Hvans v. Caldwell, 184 S.B, 
440, 52 GaApp. 475, affirmed 190 
S.B. 582,184 Ga 203. 

64 C.J. p 859 note 60. 

17. Ky.—Ross V. Burton, 292 S.W. 
301, 218 Ky. 765. 

IS. N.C.—Davis V. Stephenson, 62 S. 

B. 900, 149 N.C. 113. 

64 C.J. p 869 note 62. 

19. Ky.—^Black Star Coal Co. v. Gar¬ 
land, 80 S.*W.2d 900, 235 Ky. 204. 
2a Or.—Hotelling v. Walther, 148 
P.2d 933, 174 Or. 381. 

21. Mo.—Simonds v. Oliver, 23 Mo. 
32. 

64 C.J. p 859 note 64. 

22. Tex.—Gestean v. Bishop, Civ. 
App., 181 S.W. 696. 
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23- N.jr.—Parrel! v. Weisman, 158 A, 
826, 108 N.J.Law 458. 

24. Conn.—Urbansky v. Kutinsky, 84 
A. 317, 86 Conn. 22. 

25. Conn.—^Urbansky v, Kutinsky, 
supra 

Argumentative instructions in gen¬ 
eral see supra 9 836. 

26. U.S.—Ulxnan v. Manhelmer, Ohio, 
249 F. 691, 161 C.C.A. 601. 

64 C.J. p 869 note 69. 

27. U.S.—Overman Wheel Co. v. 
Griffin, Mass., 67 F. 659, 14 C.C.A. 
609. 

64 C.J. p 859 note 70. 

28. Ohio.—^Kelley v. Ohio Traction 
Co., 167 N.H. 765, 24 Ohio App. 
539. 

29. Ga—American Nat. Bank of Ma¬ 
con V. Ward, 89 S.B. 678, 145 Ga 
551. 

64 CJ. p 860 note 87. 

30. S.a—State V, Davis, 27 S.B. 906, 
60 S.C. 406. 62 Am.S,R. 837. 

64 C.J. p 860 note 83. 

i Necessity for written requests see 

I infra 9 397. 

I Reading from books in giving in¬ 
structions in genersA see supra f 

1 337. 
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contention of the adverse party, who has presented 
a requested charge thereon,or any theories which 
are antagonistic to his theory of the case.32 For 
example, a plaintiff in framing his instructions 
need present only the law applicable to his theory 
of the case as supported by the evidence, and need 
not anticipate and negative possible defenses^^ or 
counterclaims.^^ 

c. Several Legal Propositions 

Requests to charge must relate separately and dis¬ 
tinctly to particular legal propositions and each proposi¬ 
tion contended for should be covered by a single re¬ 
quested Instruction. 

Requests to charge must be specific, and must 
relate separately and distinctly to particular legal 
propositions each proposition contended for 
should, as far as practicable, be covered by a single 
requested instruction,^® and a request may be re¬ 
fused if it is made in bulk, containing more than 
one legal proposition,®^ 

Alternative requests. In making requests to 
charge, it is proper to prefer alternative requests, 
provided they arc not inconsistent,®® setting forth 
varying propositions of law or fact or blended 
questions of law and fact, according to how the 
iacts may be found,®® 

d. Bequest by Objection or Exception 

In torn# jurlsdiettoni an objection to an inatruetton, 
and saving an exception thereto, le a eufllclent request 
to rsquire the court to give the proper charge. 

It has l>cen held in some jurisdictions that an 
objection to an instruction as not properly charg- 


TRIAL §§ 395^96 

ing a legal principle, and saving an exception there¬ 
to, is a sufficient request to require the court to give 
the proper charge,particularly where such objec¬ 
tion is accompanied by a form of the proper charge, 
with a request to give it;^! but a mere exception, 
taken after the jury has retired, to the failure of 
the court to instruct on a matter not obligatoiy 
for it to instruct on is not the equivalent of a re¬ 
quest for a proper instruction.^® It has also been 
held that the presiding justice can treat exceptions 
to the charge as implied requests for further in¬ 
structions and the justice can thereafter charge to 
meet the objections understood to be urged.^® In 
at least one jurisdiction the rule that a proper ex¬ 
ception to an erroneous instruction is equivalent to 
a proper request has been held not to have been ap- 
proved.^^ 

§ 396. - Number and Length of Requests; 

Repetition 

It Is Improper for counsel to request Instructions 
which are excessive In length or number. 

It is generally held improper for counsel to re¬ 
quest instructions which arc excessive in length or 
number,^® as being calculated to confuse a jury, 
and being an imposition on the court, since they can¬ 
not be critically examined by it, and afford un¬ 
necessary opportunities for errors.^® The right to 
request instructions, as discussed infra § 401, has a 
limit,and the trial judge may place a reasonable 
limit on the number of instructions he will con¬ 
sider on behalf of either party ;^® but he cannot 


SI. Md,—Woodward v. Dudley A. 

Tyng A Oo., 91 A. 166, 123 Md. 98. 
Ulght to Kperlal iMuea or Interroga- 
torlea on different theories see in¬ 
fra I 680. 

38. 111.—Wanamaker v. Mclivalne, 
68 N.K.2d 384, 884 Xli.App. 627. 

33. XII.—Mt Olive, etc., Coal Co. v. 
Itademaoher, 60 K.E. 888, 190 111. 
688 . 

64 C.J. p 369 note 74, 

34. Mo.—Turney v. Baker, 77 S.W. 
479, 103 Mo.App. 390. 

36^ Conn.—XMetrycka v. Slmolan, 
120 A. 810, 98 Conn. 400. 

33. K.J.—Wilcox V. Chriatian and 
Mlaaionary Alliance, 18 A.Sd 709, 
X24 N.J.IAW 537. 

64 C.J. p 669 note 78. 

Coverlnf prlnclplea in one inetruc- 
tion In general see aupra f 829. 
WtigbSag fqwurtm 
A requeet to charge containing 
•tveral propoaittona la weighed, not 
by Ita strength, but by its weakness, 
since. If unsound in any particular, it 
may be rejected in ita entirety.—Wil¬ 


cox V. Christian and Missionary Al¬ 
liance, 12 A.2d 709, 124 N.J.I.aw 627. 
Mach request a unit 
Request to charge is a unit and 
must relate to but one subject.—Gar¬ 
rison V. Coca-Cola Bottling Co„ 177 
B.K. 666, 174 13.C. 396. 

37. Mass.—Holbrook v. Seagrave, 
116 N.B. 889, 228 Mass. 26. 

64 C.J. p 860 note 79. 

33. N.J,—Kosher Dairy Co. v. New 
Vork, S. & W. R. Co.. 91 A, 1037, 
86 N.J.Daw 161. 

39. N.J.—Koshrr Dairy Co. v. Now 
York, S. St W. R. Co., supra. 

40. Tex.—Austin St. Ry. Co. v. Old¬ 
ham. Civ.App., 109 S.W.2d 235, er¬ 
ror refused. 

94 C.J. p 860 note 82. 

BxceptloiL or objection held tnsulB- 
olesLt to oonstltnte a request 
N.H.—Olldden v. Public Service Co. 
of New Hampshire, 188 A. 866, 88 
N.H. 4. 

Tex.—Austin St. Ry. Co. v, Oldham, 
Civ.App., 109 S.W.2d 236, error re¬ 
fused, 


41. Tex.—^Foster r. Alter, Com.App., 
215 S.W. 955. 

64 C.J. p 860 note 88. 

43. Wash.—^Depre v. Pacifle Coast 
Forge Co.. 27$ P. 89, 161 Wash. 
480. 

43. N.H.—^Dimock V, Lussler, 163 A. 
600, 86 N.H. 54. 

44. Or.—Harper v. Interstate Brew¬ 
ery Co„ 120 P,2d 767. 168 Or. 26. 

49. Conn.—^Lawlor v. Connecticut 
Co.. 186 A. 491, 121 Conn. 511. 
III.—Tomlin V. Miller, 81 N.R2d 760. 

835 ZlI.App. 267. 

64 C.J. p 860 note 00. 

Length and number of instructions 
in general see supra f 835. 

49. Mich.—^Kimball, etc., Mfg. Co. 
V. Vroman. 35 Mich. 810, 882, 24 
Am.R. 558. 

64 C.X p 860 note 91. 

47. Cal.—In re Keithley, 66 P, 6. 
184 Cal. 9. 

Ill,—Fisher v. Stevens, 16 111. 897. 
4&I N.T.—O’Neil V. Dry Dock Mast 
Broadway & Battery R. Co., 29 N.K. 
84, 129 N.T. 125—Angerosa v. 
I White Co., 290 N.7.a2d 204, 248 
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arbitrarily fix the number of instructions which 
shall be presented or passed on,^^ since they must 
depend in each case on the number of issues in- 

volved.50 

Where an unreasonable number of instructions 
is presented the court may refuse all of them on 
that ground alone,^! and in lieu thereof prepare 
and give, of its own motion, instructions covering 
the cause of action or defense,52 or give such of 
the instructions with or without modification as 
sufiice to cover the case,5® or it may require the 
instructions to be consolidated or condensed within 
such limits as may be reasonable.®^ The better 
view is that the court cannot refuse to instruct 
at all on the matter covered by the requests merely 
because of the unreasonableness of the number or 
length of instructions asked, but should pursue one 
of the courses outlined in the preceding statements 
of text,®® particularly where the requested charge 
is not covered by the general charge,®.® and in such 
case a recess should be taken for a sufiicient period 
of time to afford the court opportunity to examine 
and consider the requests.®*^ Error cannot be as¬ 
signed to the refusal to give any of an unreasonably 
large number of requested instructions, if the in¬ 
structions given cover the whole ground of dis¬ 
pute;®® but if both parties ask an unreasonably 
large number of instructions, and they are given as 
requested, neither can complain that the court in¬ 
structed the jury at such length as to mislead 
them,®® 

Repetition. While in general the presentation of 
the same legal proposition in different prayers is not 


88 C.J.S. 

to be commended or sanctioned,®® it has been held 
not objectionable where the different prayers refer 
in terms to separate counts of the declaration.®^ 
A court is not required to give more than one in¬ 
struction on a particular subject,®® and the fact 
that the court gives to the jury, where two or more 
instructions are requested on the same subject, an 
instruction which is least favorable to the party 
offering them is not error.®® It has been held that 
the rule that one who relies on both general and 
specific charges and allegations must be held to the 
specific charges should apply with equal vigor to 
a party’s request for instructions on the issues in 
the case.®^ 

§ 397. -Written Requests 

a. Necessity 

b. Sufficiency in general 

c. Numbering and signing 

a. Necessity 

Some statutes or rules of court require requests for 
instructions to be presented In writing, and if a party 
desires particular or more specific Instructions he must 
comply with this requirement. 

Some statutes or rules of court require requests 
for instructions to be presented in writing, and, even 
in the absence of such provisions, this has been 
said to be the usual and better practice.®® Under 
such provisions or practice, if a party desires in¬ 
struction on particular questions or more specific 
instructions than those given on such question, he 
must present his request therefor in writing;®® 


App,Div. 425, affirmed 11 'N.E.2d 
325. 275 N.Y. 524. 

64 C.Jr. p 861 note 94. 

49. 111.—Chicago City E. Co. v. San¬ 
dusky. 64 N.B. 990. 19S 111. 400. 

64 aj. p 861 note 05. 

50. Miss.-^Yazoo 6b M. Y. R. Co. v. 
Dees, SZ So. 618. 121 Miss. 439. 

51. Mo.—^Desberger v. Harrington. 
28 Mo.App. 682. 

64 C.J. p 861 note 97. 

52. Ill.—Chicago Athletic Assoc, v. 
Eddy Electric Mfg. Co.. 77 IlLApp. 
204. 

Modification of requested instructions 
in general see infra 5 412. 

53. m.—Salem v. Webster, 61 N.B. 
823, 192 Ill. 869—Paden v. Rock¬ 
ford Palace Furniture Co.. 220 Ill. 
App. 584, certiorari denied 4*2 S. 
Ct 64, 257 U.S. 646. 66 Ii.Ed. 4ia 

54. HL—Chicago City R. Co. v. San¬ 
dusky, 64 N.E. 990. 198 Ill. 400. 

56. Iowa.—^McCaJeb v. Smith, 22 
Iowa 242. 

64 CJ. p 861 note 2. 


56. S.C.—^Powers v. Rawles, 112 S. 
E. 78. 119 S.C. 184. 

67. S-C.—Powers v. Rawles, supra. 
58. Mo.—Crawshaw v. Sumner, 5*6 

Mo. 617. 

64 C.J. p 861 note $. 

69. Wash,—^Heneke v. Babcock, 64 
P. 755, 24 Wash. 556. 

60. Md.—Cecil Paper Co. v. Nesbitt, 
88 A. 254, 117 Md. 59. 

Ohio.—^American Steel Packing Co. 
V. Conkle. 99 N.B. 89, 86 Ohio St. 
117. 

61. Md.—Cecil Paper Co. v. Nesbitt, 
83 A. 254. 117 Md. 59. 

68. Ill.—Phillips V. City of Chicago, 
75 N.E.2d 408, 382 IU.App. 442. 

63. Ill.—Phillips V. City of Chicago, 
75 N.E.2d 408, 882 IlLApp. 448. 

Tex.—^Mid-Kansas Oil 6b Oas Co. v. 
Burton, CIv.App.. 87 8.W.2d 888, 
error granted. 

64. Mo.—^Boehm v. Western I«eather 
Clothing Co., App., 161 aW.2d 710. 

65. Pa.—Leonhardt v, Oreen, 96 A. 
1096, 251 Pa. 579. 
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Va.—Virginia Cedar Works v. Dalea, 
64 S.E. 41. 109 Va. 883. 

Necessity for written requests in 
criminal prosecutions see Crim¬ 
inal Law § 1828. 

Written instructions in general see 
supra 99 830-888. 

66. Oa.—Dorsey v. Green, 49 S.E. 
2d 901, 204 Oa. 452—Matthews v. 
Blanos, 40 S.E.2d 716, 201 Oa. 649 
—First Nat Bank of Birmingham 
V. Carmichael, 81 S.B.2d 811, 198 
Oa. 809—Qullett QIn Co. v. Kicks. 
168 S.B. 597, 176 Oa. 652—Flatauer 
v. Goodman, 67 S.E.2d 794, 84 CNau 
App. 881—Bsardslsy ▼. Suburban 
Coach Co., 68 S.B.2d 911, 88 Oa. 
App. 881—Brandt v, Bckman, 62 
S.E.2d 665, 79 Ga.App. 47—^Fite v. 
McEntyre, 49 S.Sl2d 169, 77 Qa.App. 
585—United Motor Freight Tennl- 

I nals V. Driver, 44 S.B.2d 156, 75 
Oa.App. 671—Swinson v. Jones, 88 
S.B2.2d 878, 74 Ga.App, 109—Pro¬ 
gressive Life Ina Oo. v. Archer, $7 
S.B.2d 718, 78 Qa.App, 689—City of 
Camilla t. May, 27 S.E.2d 777. 70 
GanApp. 189—McRae v. Wllby, 1 S. 
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and if such requests arc not presented in writing 
a failure or refusal of the trial court to charge as 
requested is not error®^ or ground for a new 
trial, as discussed in New Trial § 44, particularly 
as to issues which are only collaterally involved,®® 


or as to a matter on which there is no issue in 
the case;®® and also particularly as to questions 
which are properly covered the charge as giv¬ 
en,*^® and it has been held that in such a case the 
court may refuse or fail to give an opportunity to 


B.2d 77. 69 CkuApp. 401—Hunt v. 
Pollard, 190 S.S. 71, 55 Ga.App. 
423. 

Ky.—Ramsey v. Shan?ley, 171 S.W. 

2d 427. 294 Ky. 286. 

Maaa.—Donnelly v. Larkin, 98 N.B. 
2d 280, 827 Maas. 287, 25 A.L.R.2d 
487. 

Minn.—Pettit v. Nelson, 288 N.W. 
223, 206 Minn. 265—Clark v. Ban¬ 
ner Grain Co., 261 N.W. 596, 195 
Minn. 44. 

Mo.—Hancock v. Kansas City Termi¬ 
nal Ry. Oo.. 100 S.W.2d 670, 389 
Mo. 1287. 

K.J.—Levenson v. Brxleben, 60 A.2d 
628, 186 N.J.Law 127—Tarnow v. 
Hudson A Manhattan R. Co.« 1 A.2d 
73. 120 N.J.Law 508, sjmrmed 3 A.2d 
670. 121 N.J.Law 622—Rowland v. 
Wundorllck. 174 A. 168, 113 N.J.Law 
223. 

N.C.—TVterson v, McManus, 18$ S. 
R 462. 210 N.C. 822—Stein v. Lev¬ 
ins, 171 S.R 96, 205 N.O. 802. 
Ok!.—Btnrtatr Texas Pipe Line Co. 
V. Paltorson, 64 P.2d 207, 176 Okl. 
438—Sinclair Texas Pipe Line Co. 
V. Ross, 54 P.2d 204, 175 Okl. 436. 
Pa.—Doyle v. Aetna Life 2ns. Co„ 
Com,PI.. 4 ChestCo, 457—Hershko- 
wUs V. Atlantic Rednini Go., Com. 
Pi., 33 Lui.Lief.Rev. 867. 

Tex.—Kaenlf v. Grand LiOdfe of Or¬ 
der of Bona of Kerman, Clv.App., 
148 S.W,8d 222, error dismissed, 
judsment correct 

Wls.—Dcffs V. Carter, 32 N.W.2d 
605, 248 WIs. 500. 

€4 C.J. p 861 note 12. 

Purpose of statats requliinf in¬ 
structions to be submitted In wrlt- 
iRf In advance for a rulins Is to 
enable llttfants to have applicable 
prlnolptos of law dtseossed by coun¬ 
sel In ftns! arfument—Latourelle v. 
Koran, 4 N.WJd 848. 811 Minn. 580. 

if. Conn.—Syms v. Kannon, 60 A« 
Id 166. 184 Conn. 658. 

Qa.—Ayers v. Toons, 80 S.a.2d 801, 
110 Oa 441—Boddls v. Ridley, 28 
8.a8d 778, 197 Oa. 821—Hlfhtower 
V. Phillips, 182 8.0. 16, 184 Qa. 
688—Stanton v. Bank of Thom¬ 
son. 188 8.B. 708, 188 Oa. 489— 
McDonald v. McDonald, 180 S.BL 
815, 180 Oa, 771—Lanier v. Bryant, 
179 aa. 848. 180 Oa. 409—Wllhs 
Lumbar Co. v. Roddsnbsry, 77 8. 
aid no, 88 OaApp. 858—Katebsr 
V. Bray. 77 8.0.80 64, 88 OaApp. 
844—Barnett v. Whatley, 75 6.a2d 
667. 87 OaApp. 860—Wilson v. Har¬ 
rell, 75 aaSd 486, 87 OaApp. 798— 
Delta Air LInta Xna v. Mllllrons, 
71 aaid 898, 87 OaApp. 814—Ma* 
lone Frelsbt Lines t. Mdmore, 71 


S.E.2d 877. 86 OaApp. 678—Row¬ 
land V. Eflkln, 69 S.B.2d 888, 85 
GaApp. 801—Alexander v. Holmes, 
68 S.B.2d 242, $5 OaApp. 124— 
Graham v. Frazier, 66 S.E}.2d 77, 
84 GaApp. 468—Morgan v. Reeves, 
65 S.F.2d 463, 84 OaApp. 41—Good¬ 
win V. Allen, 64 S.E.2d 212, 83 Ga 
App. 616—Mulllnajc v. Turner, 62 
S.E.2d 898, 83 GaApp. 1—Pan- 
American Wall Paper & Paint Co. 
v. Tudor, 59 S.E.2d 12, 81 GaApp. 
417—^Hotel Dempsey Co. v. Miller, 
58 S.E.2d 476, 81 OaApp. 233— 
Brandt v. Eckman, 62 S.E.2d 665, 
79 GaApp. 47—Fite v. McEntyre, 
49 S.E.2d 169, 77 GaApp. 536— 
Holsenbeck v. Arnold, 48 S.E.2d 
348, 75 GaApp. 311—Cedrone v. 
Beck. 40 S.E.2d 388, 74 OaApp. 
488—Bethea v. Dixon, 89 S.E.2d 
6'62, 74 GaApp. 267—^McCoy v. 
Scarborough. 37 8.E.2d 221, 73 Ga 
App. 619—Gainesville Midland R. 
Oo. V. Allen, 35 S.E.2d 12, 72 Ga 
App. 726—J. R. Watkins Co. v. 
Ellington, 29 S.E.2d 800, 70 GaApp. 
722—City of Camilla v. May, 27 S. 
E.2d 777, 70 GaApp. 136—Eldson 
v. Felder, 26 S.E,2d 41, 69 Oa 
App. 225—Black 6b White Cab Co. 
V. Clark, 19 S.E.2d 670, 67 Ga 
App. 170—Whatley v. Henry, 16 
S.S.2d 214, 66 GaApp. 668—Powell 
V. Jarrell, 16 S.E,2d 198, 65 Ga 
App. 468^—Malleable Iron Range 
Co. V. Caffey, 13 S.B.2d 722, 64 Ga 
App. 497—Powell v. Blaokstock, 18 
S.E.2d 508, 64 GaApp. 442—Wright 
V. Bales, 7 S.E.2d 766, 62 GaApp. 
888—Southern Ry. Co. v. Alexan- 
dsr, 7 S.B.2d 747, 62 GaApp. 57 
—Thompson v. Powell, 6 S.R2d 260, 
60 GaApp. 796—Pollard v. Horne, 
200 S.E. 170, 68 OaApp. 799— 
Georgia Power Co. v. Sheats, 199 
S.E. 582, 58 GaApp. 780—Georgia 
Z\>wer Co. v. Jones, 188 S.B, 566, 
54 GaApp. 678—Dillon v. Sills, 
187 S.E. 725, 64 GaApp. 299, trans¬ 
ferred 188 S.E. 568, 181 Ga 682 
—Bailey v. Newberry, 184 S.E. 867, 
52 OaApp. 698—^McCrackln v« Mc¬ 
Kinney, 188 S.B. 881, 62 GaApp. 
519—City of Atlanta v. Blackmon, 
179 S.B. 842, 51 GaApp. 166— 
Central of Georgia Ry. Co. v. Leon¬ 
ard, 176 S.R 187, 49 OaApp. 689 
—National Life 6b Accident Xns. 
Cow V. Hankerson, 176 S.B. 590, 49 
OaApp. 860—Georgia Power Co. v. 
Whitlock, 174 S.B. 162, 48 OaApp. 
809—Ingram v. Kendrick, 172 6. 
E. 816, 48 OaApp. 278—Res! Es¬ 
tate Loan Go. v. Bell, 172 S.E. 682, 
48 OaApp. 179. 

Hawaii.—Van Poole v. Nlppu JUi Co„ 
14 Hawaii 854. 
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Ky.—Dale v. Peden, 262 S.W.2d 687 
—Jones V. Sanders. 146 S.W.2d 
614, 284 Ky. 571—.^tna Life Ins. 
Co. V. Daniel, 65 S.W.2d 1026, 251 
Ky. 760. 

Mich.—Corpron v. Sklpridb; 64 N.W. 

2d 601, 334 Mich. 311. 

Minn.—^Pettit v. Nelson, 288 N.W. 
223, 206 Minn. 265. 

Mo.—^Fenton v. Haxt, App., 7^ S,W.2d 
1034. 

N.J.—^Daley v. Delahanty, 64 A. 2d 840, 
1 N.J, 492, certiorari denied 70 S. 
Ct 66, 888 U.S. 815. 94 L.Ed. 494 
—Levenson v. Erxleben, 60 A.2d 
625, 185 N.J.Law 127—Ceocoman- 
cino V. lyOnofrio, 168 A. 678, 111 
N.J.Law 494. 

N.M.—Lujan v. McChiistlon, 282 P.2d 
478. 55 N.M. 275. 

N.C.—^Hicks v. Niven, 186 S.B, 469, 
210 N.a 44. 

N.D.—Smith V. Knutson, 47 N.W.2d 
687, 78 N.D. 48. 

Okl.—Sinclair Texas Pipe Line Co. 
V. Patterson, 54 P.2d 207, 175 Okl. 
488—Sinclair Texas Pipe Line Co. 
V. Ross, 54 P.2d 204, 176 Okl. 435. 
Tenn.—Walkup v. Covington, 78 S.W. 

2d 718, 18 Tenn.App. 117. 

Tex.—Texas Employers' Xna Ass'n v. 
Mallard, 182 S.W.2d 1000, 148 Tex. 
77. 

Vt—Bowler v. Miorando, 24 A,2d 851. 
112 Vt. 868. 

Wash.—Ogllvie v. Hong, 27 P.2d 141, 
176 Wash. 209. 

64 C.J. p 362 note 18. 

68. Qa—McCrackin v. MoIClnney, 
183 S.E. 881, 52 OaApp. 519. 

64 C.J. p 868 note 15. 

68. N.H.—O'Dowd V. Heller, V$i A. 
344, 82 N.H. 887. 

7a* Qa—Boddie v. Ridley, 28 S.E.2d 
778, 197 Oa 221—Taylor v. Tay¬ 
lor, 25 S.E2d 506, 195 Ga 711— 
Horton v. Johnson, 15 S.E.2d 606. 
192 Ga. 888—Johnson v. Rober¬ 
son, 77 S.E2d 232, 33 GaApp. 648 
—Flatauer v« Goodman, 67 S.B. 2d 
794, 84 OaApp. 331—City of Dal¬ 
ton V. Cochran, 56 aE.2d 907, 80 
OaApp. 262—^Fite v. McEntyre, 49 
S.B.2d 169, 77 GaApp. 585—Ar¬ 
mour 8b Co. V. Roberts, 12 S.B1.2d 
376, 68 OaApp. 846—McRae v. 
Wilby, 1 S.B.2d 77, 69 GaApp. 401 
—Elliott V. Georgia Power Co., 197 
8.B. 914, 58 OaApp. 151—Pollard 
V. Boatwright, 196 aE. 216. 57 Oa 
App. 566—Commeroisl Caa Ina Co. 
V. Mathewa 195 aE. 337, 57 Oa 
Ajpp. 446—^Pollard v. Page, 193 S.E. 
117, 66 OaApp. 608—American Sur. 
Co. V. Smith, 191 B.B. 137, 55 Oa. 
App. 638—Abelznan v. Ormond, 18? 
aE. 393, 63 OaApp. 758—Benson 
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prepare and submit written prayers for instruc- 
tions.*^! 

Where by reason of a statute or rule of court 
requests for instructions must be made prior to the 
commencement of argument but requests for ad¬ 
ditional instructions may be made after the general 
charge, as discussed supra § 394, while the requested 
instruction made before argument must be in 
writing,72 requests for additional instructions sub¬ 
mitted after the general charge has been given may 
be made orally,78 and the refusal of a proper re¬ 
quest so made is error,74 Where a request is prop¬ 
erly made in writing for an instruction which is not 
covered by other instructions given, it is the duty 
of the court to charge as requested and it has 
been held that, although a request to charge is not 
made in writing, if the attention of the trial judge 
is called to a material issue raised by the pleading 
and evidence, he should charge concerning it.^^ 
Since a party may assume that the court will charge 
on the leading points of the case, as discussed 
supra § 394 b, it has been held that if at the close 
of the charge it appears that the court has omitted 
to charge on an important element of the case and 
this fact is called to the attention of the court by 
an oral request for an instruction, such instruction 
should be given even though the court has the 
right to request written instructions.^^ It has also 
been held that, where a party has repeatedly in¬ 
dicated throughout the trial the theory on which he 
proceeds, his counsel may assume that the court 
will give a proper charge although no specific re¬ 
quest is made in writing for an instruction covering 
the claim.78 


Where the court has erroneously charged the 
jury and a party has called the attention of the 
court to the error, the court has the duty to present 
a correct charge and the party is not required to 
prepare and offer a proper charge.7^ It is error 
for a court to fail to instruct on the measure of 
damages^® or where different elements of damages 
claimed are estimated by different rules to fail to 
instruct on the different rules applicable, even 
though there is an absence of a written request 
for such instruction.21 In at least one jurisdiction, 
where the rule obtains that the court is required 
to charge fully on every substantial issue and theory 
in a case supported by the pleadings and evidence 
regardless of whether or not a request therefor has 
been made, as discussed supra § 391, it has been 
held that this requirement is no more extensive than 
the scope of the pleadings, beyond which, even 
though there be distinct issues presented by the evi¬ 
dence, it is not error to fail to charge in the ab¬ 
sence of a written requests^ 

Waiver of requirement It has been held that it 
is competent for the court to waive a requirement 
of this nature, and accept and grant a verbal re¬ 
quest,8® and that, where the court advises counsel 
in the beginning that he will charge the jury orally, 
instructions requested in writing may properly be 
refused.8^ 

b. SufOlcieney in General 

A requested Instruction In writing should be present¬ 
ed to the court at the proper time, with a request that 
It be given, and merely placing a written Instruction on 
the Judge's desk without calling his attention to It does 


V. Henningr, 178 S.R:. 406, 50 Ga. 
AVP» 492—^Butler Bros. v. Gold¬ 
stein, 174 S.B. 202, 49 Ga.App. 3.09 
—Georgia Power Co. v. Gillespie, 
178 S.E. 755, 48 Ga.App. 688—Black 
& White Cab Co. v. Smith, 173 S. 
B. 20'6, 48 Ga.App. 566—Taliaferro 
V. J. S. Cowart & Son, 171 S.B. 406, 
47 Ga.App. 730—Georgia Power Co. 
V. McCrea, 167 S.B. 542, 46 Ga. 
App. 279. 

64 C.J. p 863 note 17. 

Requests for instructions already 
given in general see infra S 399. 

71. Pla.—^Florida Motor Liines Corp. 
V. Barry, 27 t5o.2d 763, 158 Pla. 123. 

6'4 C.J. p 864 note 18. 

72. Ohio.—Casanova v. Wagner, 88 
asr.R2d 312 , 85 Ohio App. 278. 

73. Ohio,—^Lytle v. Pennsylvania R. 
Co., 108 N.B.2d 72, 91 Ohio App. 
282—Casanova v. Wagner, 88 N.B. 
2d 312, 85 Ohio App. 278. 

74. Ohio.—^Lytle v. Pennsylvania R. 
Co., 108 ]Sr.E.2d 72, 91 Ohio App. 


232—Casanova v. Wagner, 88 N.B. 
2d 312, 85 Ohio App. 278. 

75. Ky.—Jones v. Sharp's Adm’r, 139 
S.W.2d 731, 282 Ky. 638, followed 
in Jones v. Vance, 139 S.W.2d 735, 
282 Ky. 646. 

64 C.J. p 864 note 20. 

76. Ga.—^American Sur. Co. v. Smith, 
191 S.E. 137, 55 Ga.App. 633. 

64 C.J. p 864 note 21. 

Duty to charge in absence of request 
in general see supra 9 892. 

77. K.J.—Hartwyk v. Shea, 178 A. 
390, 114 !Nr.J.Law 235. 

Refusal to charge held error 
Where pretrial order in action for 
breach of employment contract stat¬ 
ed that defendant claimed that plain¬ 
tiff had voluntarily terminated his 
employment, and proofs were con¬ 
flicting as to circumstances under 
which plaintiff's employment was 
terminated, failure of court to charge 
on defense of voluntary termination 
when requested to do so by defend¬ 
ant's attorney after court had charg¬ 
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ed Jury, was error, even though de¬ 
fendant had not submitted a written 
request to charge on such point— 
Ball V. Porter, 93 A.2d 223, 23 N.J. 
Super. 491. 

76, N.H.—Ware v, Boston ds M. R. 

R. , 38 A.2d 879, 98 N.H. 213—Perl¬ 
man V. Haigh, 10 A.2d 228, 90 N.H. 
404. 

76. Tex.—Winters Mut. Aid Ass'n v. 

King, Civ.App., 77 S.W,2d 284. 

SO. Go.—Atlanta, B. A A. R. Co. v. 
Barnwell, 75 S.B. 645, 188 Ga. 669 
—Southern Ry, Co. v, O'Bryan, 37 

S. B. 1-61, 112 Ga. 127. 

81. Ga.—Gainesville Transfer Co. v. 
Chandler, 170 as. 658, 47 Qa.App. 
409. 

86. Ga.—Whatley v. Henry, 16 S.B. 

2d 214, 65 Ga.App. 668. 

88. S.C.—^Hall V. Aiken County. 129 
S.B. 160, 182 S.C 420, 425. 

64 CJ. p 864 note 22. 

84. III.—Morton v. Pusey, 86 N.E. 
601, 287 111 26. 
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not aatlofy the requirement that requests for Instructions 
be presented in writing. 

A requested instruction in writing should be 
presented to the court at the proper time, with a 
request that it be g^ven merely placing a written 
instruction on the judge’s desk without calling his 
attention to it docs not satisfy a statutory require¬ 
ment that requests for instructions be presented in 
writing,^® The fact that a prayer for an instruction 
is on the reverse side of the paper on which the 
prayers arc written docs not of itself obviate error 
in failing to give such instruction.®*^ It has been 
held that special charges, if intended to be separate 
requests, and not in bulk, should be presented on 
separate pieces of paper®® and, where counsel re¬ 
quests several charges, written on one sheet, the 
court may treat them as a single request.®® On the 
other hand, it has been held that if the instructions 
are requested as different propositions of law it is 
not necessary that they should be on separate sheets 
of paper,®® and the fact that, in such a case, it is 
further requested that the instructions be taken to 
the jury room does not justify a refusal to give 
such instructions as were correct.®^ 

Filing, Under a statute requiring requested in¬ 
structions to be filed with the clerk of the court, a 
special charge requested by a party should be filed 
before it is read to the jury;®® but although it is 
read to the jury before being filed, if, on objection, 
it is ordered filed, there is at most an irregularity 
and not an error,®* 


TRIAL §§ 397-398 

c. Numbering and Signing 

As a general rule, a requested Instruction should be 
properly numbered and signed by a party or his counsel. 

It is generally held that a requested instruction 
should be properly numbered and signed and, 
where numbering and signing is required by statute 
or rule of court, requests to charge, where there are 
several of them, are insufficient unless they are in 
separate and numbered paragraphs,®® and each 
signed separately by the party or his counsel;®® 
and the trial court may properly refuse to give re¬ 
quested instructions which do not comply with the 
requirement as to their being numbered®*^ and 
signed.®® However, it has been held that objections 
to requested instructions for such defects may be 
disregarded by the trial court,®® and that the giving 
of instructions correct as a matter of law, but de¬ 
fective in this respect, is not reversible error, even 
though proper exceptions are saved.^ 

§ 398. - Submission of Requested In¬ 

structions to Opposing Counsel 

It Is not error to permit the attorney of one of the 
parties to examine the written Instructions presented and 
requested by his opponent before submission to the Jury. 

A party has the right to read and examine written 
charges requested by the adversary party,® and, 
therefore, it is not error to permit the attorney 
of one of the parties to examine the instructions 
requested by his opponent before submission thereof 
to the jury,® and it has been held that requests to 
charge should be submitted to opposing counsel^ 
and that the courts may enact rules to that effect 


89. Okt.-—VAvIniraton v, Chlcaffo. U. 
I. A P. Ity. Co., m P, 260, 41 Okl. 
505 . 

at, Wimh.—Srharrar v. City of Ssat- 
tla. 100 r. 144, 52 Wash. 4. 

64 C.J. p 864 not# 25. 
m* X.C.—Hodfs V. Hudson, 61 S.B. 
954, 139 N.C. 358. 

88. Ala.—-Annlaton Snsotrio & <3as 
Co. V. Rasen, 48 So. 798, 189 Ala. 
195, 133 Am.S.R. 82, 

Tfx.—Mrdford V, Klmmoy, Clv.App., 
298 S.W. 140. 

m* Ala.—Anniston Bnsotric. stc., Co. 
V. Itasfin, 48 So. 798, 159 Ala. 196, 
133 Am.S.U. 32. 

90. Ohio.—Unitrunaa v. Haubiss, 154 
N.R. 747, 23 Ohtii App. 104. 

91. Ohio.—Ilaltrunaa v, naublas, su¬ 
pra. 

99. Tr*.—Toaas A P. Uy. Co. v. 
Thorp, CIv.App., 198 8.W. 886. 

98. Tax.—Tsxas A P. Ry. Co. v. 
Thorp, supra. 

9A Kan.—Mslona v. Naw York Ufa 
Ins. CP., 18 P.td 689, 148 Xan. 555 


—Taya v, Carr, 14 P. 456, 87 Kan. 
141. 

Okl,—Uvlnaston v. Chicairo. R. I. A 
P. Ry. Co., 139 P. 280, 41 Okl. 505. 
99. Tex.—Medford v. Klmmey, Civ. 

App., 298 S.W. 140. 

64 C.J*. p 864 note 35. 

Requests to charge on several legal 
propositions in general see supra 
9 398. 

96. Tex.—Texas A P. Ry. Co. v. 
Mitchell, Civ.App.. 26 S.W. 164, 

64 C.J. p 864 note 36. 

Signing of exoeptioas 
The signing of exceptions at end 
of an Instruction or at close of all 
instructions does not constitute a 
''signing" of requested Instructions 
refused by court—Forker v, Rerkes, 
38 N.K.2d 296, 111 Ind.App. 92—64 
C.J. p 864 note 86 m. 

97. Kan.—Malone v. New York Life 
Xns. Co., 83 P.2d 689, 148 Kan. 555. 

64 C.J. p 864 note 37. 

98. Ind.—Craig v. Frasier, 26 N.E. 
842. 127 Xnd. 286—St Oermain v. 
Sears, Roebuck A Go., 44 N.S.2d 
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216, 112 Ind.App. 412—Forker v. 
Berkes. 88 N.E.2d 296, 111 Xnd. 
App. 92. 

Kan.—Malone v. New York Life Ins. 
Co., 83 P.2d 639, 148 Kan. 655— 
Chicago, R. 1. A P. Ry. Co. v. Wlm- 
mer, 84 P. 378, 72 Kan. 566—Mori- 
sette V. Howard, 68 P. 756, 62 Kan. 
463. 

64 CJ. p 864 note 38. 

99. Colo.—Mason v, Sleglltz, 44 P. 
588, 22 Colo. 320. 

1. Colo.—Orman v, Mann lx, 30 P. 
1037, 17 Colo. 564, 31 Am.S.U. 340, 
17 L,R.A. 602—Gibbs v. Wall, 14 
P. 216, 10 Colo. 153. 

SL Mass.—^Konny v. Ipswich, 59 N.E. 

1007, 178 Mass. 368. 

64 C.J. p 865 note 41. 

3. Ala.—Alabama Great Southern R. 
Co. V. Arnold, 2 So. 887, 80 Ala. 
600. 

4 . Tex.—Koenig v. Grand Lx>dge of 
Order of Sons of Herman, Civ. 
App., 148 S.W,2d 222, error dis¬ 
missed, judgment correct 

64 C.J. p 865 note 43. 
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and refuse requested instructions for noncompli¬ 
ance therewith.® A statute requiring instructions 
to be “prepared and presented to the court and 
submitted to opposing counsel for examination” 
makes it the duty of the trial judge, and not of 
counsel, to submit special charges to opposing 
counsel.® 

§ 399. Requests Covered by Other Instruct 
tions Given 

a. General rule 

b. Qualifications and limitations of rule 
a. General Bale 

The court may properly refuse requested instructions 
on any or all phases of the case, and such refusal does 
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not constitute error, or at most Is harmless error, al¬ 
though the requested Instructions announce correct rules 
of law, where the propositions therein stated, as far as 
applicable to the facts of the case, are substantially and 
correctly covered by the general charge of the court or 
by other Instructions given. 

It is an elementary and well-settled general rule, 
which in some jurisdictions has been made the sub¬ 
ject of statutory enactments, that the court may 
properly refuse requested instructions on any or 
all phases of the case, and that such refusal does 
not constitute error, or at most is harmless error, 
although the requested instructions announce cor¬ 
rect rules of law, where the propositions therein 
stated, as far as applicable to the facts of the case, 
are substantially and correctly covered by the gen¬ 
eral charge of the court or by other instructions 
given on the request of either party.7 


5. Pa.—Haines v. Stauffer, 13 Pa. 
•541, 53 Am.D. 493. 

6. T&jl —Shipley v. Missouri, K. & 
T, Ry. Co.. 217 S.W. 137, 110 Tex. 
194—Sanger ▼. First Nat. Bank of 
Amarillo, Clv.App.. 170 S.W. 1087. 

7. U.S.—^Parker v. Westover, C.A. 
CaL, 186 F.2d 49—Paleockrasas v. 
Garcia, aA.N.T., 183 F.2d 244— 
Southern Pac. Co. v. Souza, C.A. 
Cal., 179 P.2d 691—Chicago & N. W. 
Ry. Oo. V. Curl, C.A.Minn., 178 F.2d 
497—^Runde v. Manufacturers' Cas¬ 
ualty Ins. Co., C.A.Conn., 178 F.2d 
130—^Roth V. Fabrikant Bros., C.A. 
N.T., 175 F.2d 665—Missouri, R. 6b 

T. Ry. Co. V. Jackson, CA^Okl., 174 
F.3d 297—Good Holding Co. v. Bos¬ 
well, C.A.Fla., 173 F.2d 395, cer¬ 
tiorari denied 70 S.Ct. 55, 388 U.S. 
815, 94 L.Fd. 493—Allen y. First 
Nat. Bank of Atlanta, C.AGa., 169 
F.2d 221—^Drohan v. Standard Oil 
Co., aaAInd., 168 F.2d 761, cer¬ 
tiorari denied 69 S.Ct 69, 336 U.S. 
846, 93 L.Fd. 896—Uerounlan v. 
Stokes, C.C.A.Utah, 168 F.2d 805— 
Woodward v. U. S., C.aA,Mo., 167 
F.2d 774—Metzger v. Hossack. C.C. 
A.S.D., 165 F.2d 1, certiorari denied 
68 S.Ct 745, 333 U.S. 863, 92 L.Fd. 
1142—Douglas Aircraft Co. v. 
Kerns, C.C.A.Okl., 164 F.2d 1007— 
Tellurlde Power Co. v. Williams, 
C.C.A.Utah, 164 F.2d 685—Alaska 
Pacillo Salmon Co. v. Reynolds Met¬ 
als Co., C.C.AN.T., 168 F.2d 643— 
Atlantic Greyhound Corp, v. Hunt 
C.C.AN.C., 163 F.2d 117, certiorari 
denied 68 S.Ct 154, 832 U.S. 815, 
92 L..Hd. 1392—S. S. Bxesge Co. v. 
Holland, C.C.A.Ohlo, 158 F.2d 495 
—Levin V. Joseph E3. Seagram 6b 
Sons, C.C.AI11., 158 F.2d 55, cer¬ 
tiorari denied 67 S.Ct. 971, 380 U. 
S. 885, 91 L.Bd. 1282—Century In- 
dem. Co. V. Arnold, C.C.A.N.T., 158 
F.2d 581, certiorari denied 66 S.Ct 
1846, 828 U.S. 864, 90 L.Bd. 1626— 
Home Ins. Co. of N. T. v. Tydal 
Co., C.CA..Tex„ 152 F.2d 309, re¬ 


hearing denied 157 F.2d 851—Lem- 
ley V. Christophersen, C.C.A.Fla, 
150 F.2d 291—Shenko v. Jack Cole 
Co., C.C.A.Pa, 147 P.2d 361, cer¬ 
tiorari denied 65 S.Ct 1199, 325 

U. S. 860, 89 L.Bd. 1981—Lois v. 
Great Atlantic 6b Pacidc Tea Co., 
C.C.A.N.T., 146 P.2d 781—Waters 

V. Kings County Trust Co., C.C.A.N. 
7., 144 F.2d 680, certiorari denied 
65 S.Ct 121, 823 U.S. 769, 89 L.Bd. 
615, rehearing denied 65 S.Ct. 276, 
323 U.S. 817, 89 L.Bd. 649—Dyess 
V. W. W. Clyde 6b Co., aC.A.Utah, 
182 F.2d 972—Chicago, St P., M. 6b 
O. Ry. Co. V. Muldowney, C.aA. 
Minn., 130 F.2d 971, certiorari de¬ 
nied 63 S.Ct 626, 317 U.S. 700, 87 
L.Ed. 660—^Kuper v, Betzer, C.C.A 
S.D., 127 F.2d 84—Southwestern 
Greyhound, Lines v. Buchanan, C. 
C.ATex., 126 F.2d 179, certiorari 
denied 63 S.Ct 41, 317 U.S. 646, 87 
L.Bd. 520. rehearing denied 68 S. 
Ct 154, 317 U.S. 707, 87 L.Bd. 564 
—Southern Ry. Co. v. Harris, ac. 
A.Ga, 123 F.2d 7—Brigham Young 
University v. Llllywhite, C.C.A 
Utah, 118 F.2d 886, 187 AL.R. 598, 
certiorari denied 62 S.Ct 73, 814 
U.S. 638, 86 L.Bd. 512—Mid-Conti¬ 
nent Pipe Line Co. v. Whlteley, C.C. 
A,Okl., 116 F.2d 871—New York 
Life Ins. Co. y. Hatcher, C.C.AOa, 
115 F.2d 52—^StoUe V. Larkin, C.C. 
A.M]nn., 110 F.2d 226—Metropoli¬ 
tan Life Ins. Co* y. Banion, C.C.A. 
Wyo., 106 P.2d 661, certiorari dis¬ 
missed 60 S.Ct 468, 309 U.S. 691, 
84 L.Bd. 1083—Campanella v. Lle- 
bowltz, C.aA.N.J., 103 F.2d 252— 
Egan Chevrolet Co. v. Bruner. C,a 
A.Mlnn., 102 F.2d 873, 122 A.L.R. 
987—Moore v. Tremelling, C.C.A. 
Idaho, 100 F.2d 39—George v. Wise¬ 
man, C.C.A.Kan., 98 F.2d 928—Mo- 
Lean y. Donoghue Transp. Co., C.C. 
A.Me., 97 F.2d 856—Department of 
Water and Power of City of Los 
Angeles v. Anderson, O.CLA.Nev„ 95 
F.2d 577, certiorari denied 69 S.Ct 
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67, 308 U.S. 607, 88 l..Ba. 886— 
Long Transp. Co. v. Domurat, C.C. 
A.I1L. 93 F.2d 23—American Pa- 
eifle Whaling Co. v. Kristensen, C. 
C.A.Wash., 93 F.2d 17—O'Connor v. 
Ludlam, C.C.A.N.Y., 92 P.2d 60, cer¬ 
tiorari denied 58 S.Ct. 864, 302 U.S. 
768, 82 L.Ed. 686—Brett v. U. S., 
C.C.A.Wash.. 86 P.2d 306, certiorari 
denied 67 S.Ot 782, 801 U.S. 682, 
81 L.Ed. 1340—Hall v. .ffiltna Life 
Ins. Co., aCAArk., 86 F.2d 447— 
Luke V. U. S., C.C.A,Ga., 84 F.2d 
823—Marion Steam Shovel Co. y. 
Bertino. CCAMo., 82 F.2d 541, re¬ 
hearing denied 82 F.2d 945, certio¬ 
rari denied 57 S.Ct 17, 299 U.S. 556, 
81 L.Bd. 409—Fidelity 6b Deposit 
Co. of Maryland v. Bates, C.C.A 
Iowa, 76 F.2d 160—^Hoffman v. New 
York, N. H. A a R. Co., C.C.A.N.Y., 
74 F.2d 227, certiorari denied New 
York. N. H. & H. R. Co. v. Hoffman, 
65 S.Ct 518, 294 U.S. 716, 79 L.Bd. 
1248—H. F. Wilcox OH & Gas Co. 
y. Skidmore, C.C.A.Mo., 72 F.2d 748 
—Qaillard v, Boynton, C.C.A.N.H., 
70 F.2d 552—Maryland Casualty 
Co. V. Levine, C.C»ATex.. 67 F.2d 
816—Detroit Fire 6b Marine Ins. 
Co. V. Oklahoma Terminal Elevator 
Co., C.C,A.Okl.. 64 F.2d 671—Utah 
Power 6b Light Co. v. Woody, C.C.A. 
UUh, 62 F.2d 618—California Fruit 
Exchange v. Henry, D.C.Pa., 89 F. 
Supp. 580, affirmed, C.A, 184 F.2d 
617—U. S. y. Twelve EIrmfne Skins, 
aCAIaska, 78 F.Supp. 784—U. 8. 
V. 2,877*87 Acres of Iiand In Harris 
County, D.C.Tex., 53 F.Supp. 696— 
Leahy v. Travelers Ins. Co., D.C. 
Ohio, 48 F.Supp. 26—U. S. ex rel. 
Marcus v. Hess, 41 F.Supp. 197, re¬ 
versed on other grounds 127 F.2d 
283, reversed on other grounds 63 
S.Ct 879, 817 U.S. 687, 87 L.Sd. 448, 
rehearing denied 68 S.Ct 766, 818 
U.8. 799, 87 L.Bd. 1168—Felter v. 
Delaware 6b H R. Corp., D;C.Pa., 19 
F.Supp. 858, affirmed, C.C.A, Dela¬ 
ware 6b H. R. Corp. v, Felter, 88 F. 



88 C.J.S. 


TRIAL §399 

This rule is so well settled and has been an- | so many different legal propositions and states of 
nounced and applied in so many different cases, to | facts, that it would be futile to attempt to enumerate 


2d 868—^Randolph v. Great Atlan¬ 
tic & Paciflc Tea Co., D.C.Pa., 2 P. 
Supp. 462, affirmed, ac.A, Great 
Atlantic & Paciflc Tea Co. v. Ran¬ 
dolph, 64 P.2d 247—Garrett v. 
PauBt, D.O.Pa., 9 P.R.D. 482, va¬ 
cated on other rrounds, C.A., 183 
P.2d 625, certiorari denied 71 S.Ct. 
493. 840 U.S. 931. 95 L-Pd. 672, re¬ 
hearing denied 71 S.Ct. 788, 341 

U. S. 917, 95 LhPd. 1352, rehearing 
denied 71 S.Ct. 801, 341 XT.S. 983, 95 
L-Pd. 1368. 

Ala.—Ganoy v. Henley, 71 So.2d 281, 
260 Ala. 514—Dorsey Trailers, Inc. 

V. Poremnn, 69 So.2d 469, 260 Ala. 
141—Hornaday v. First Nat. Bank 
of Birmingham, 66 So.2d 678, 259 
Ala. 26—Mobile City Dines v. Huff¬ 
man. 60 So.2d 333. 257 Ala. 603— 
Atlantic ('oast Dine R. Co. v. Glass. 
50 So.2d 749, 255 Ala. 183—City of 
Birmingham v. Bowen, 47 So.2d 
174, 264 Ala. 41^—Callaway v. Ad¬ 
ams, 40 8o.2d 73, 262 Ala. 186— 
Burdett v. KIPP. 39 So.2d 389, 252 
Ala. 37—Hillman Hotel v, MeHaley, 
38 8o.2d 666, 251 Aliu 666—Price 
V, McConnell, 36 So.2d 80, 250 Ala. 
686—McBride v. Baggett Transp. 
Co., 36 8o.2d 101, 250 Ala. 488— 
Kennedy v. Colling, 86 8o.2d 92, 260 
Ala. 508—Duke v. Williams, 82 So. 
2d 368. 249 Aliu 574—Alabama 
Great Southern R. Co. v. Baum, 81 
8o.8d 866, 249 Ala. 442—Mobile City 
Dines V, Alexander, 80 So.2d 4, 249 
Ala. 107—Pure Oil Co. v. Cooper, 
26 So.2d 849. 848 Ala. 58—Piper v. 
Halford. 25 8o.2d 264, 847 Ala. 630 
—American Life Xna, Co. v. Ander¬ 
son, 8t So.2d 791, 246 Ala. 688— 
Inter-Ocean Caa. Co. v. Anderson, 
17 8o.2d 766, 246 Ala. 534—Louis¬ 
ville A M. R. Co. V. Bailey. 16 ao.8d 
167. 246 Ala 178—Mutual Saving 
Life Ina. Co. v. Osborne, 15 So.8d 
718, 246 Ala 16—Jackson Dumber 
Co. V. Butler. 18 ao.2d 894, 244 Ala. 
848—Clark v. Henderson, 12 So.2d j 
748, 844 Ata 887—McCall v. Busey. 
12 So.2d 401, 244 Ala 162—National 
Life it Accident Ina. Co. v. Coltlna, 
12 Bo.2d 358, 244 Ala 182—Watt V. 
Comba 18 8o.2d 189, 244 Ala 81. 146 
A.L.H. 567. followed In IS So.2d 
197, 244 Ala 89—TIndetl v. Guy, 
10 fio.2d 862, 243 Ala 536— BtOll- 
Bheffleld Steel 4k Iron Co. v. Wil- 
llnghsm, 10 8o.2d 19, 248 Ala 863 
—Little V. Sugg, 8 So.2d 866, 848 
Ala 196—Couch V. Hutcherson, 8 
8o.8d 580. 848 Ala 47. 141 A.D.H. 
697—Patrick v. Mitchell, 6 So.Sd 
889, 248 Ala 414—Rountree v. 
Jackson, 4 Bo.ld 748, 842 Ala 190 
—Koonot V. Craft, 8 8o.8d 66, 841 
Ala 407—Southern Ry. Co, v. Nor¬ 
ris, 2 Bo.2d 899, 841 Ala 886— 
Standard Oil Co. v. Gentry, 1 8o.2d 
89, 841 Ala 68—Death v. Smith, 
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200 So. 623, 240 Ala 639—Kinney ▼. 
Glenn. 198 So. 256. 240 Ala 202— 
Streetman v. Bowdon, 194 So. 831, 
239 Ala 359—^Moore-Handley Hard¬ 
ware Co. V. Williams, 189 So. 757, 
238 Ala 189—Orotwell v. Cowen, 
184 So. 195, 236 Ala 578—Alabama 
Power Co. v. Pierre, 183 So. 665, 
238 Ala 621—Altorfer Bros. Co. v. 
Green, 183 So. 415, 236 Ala 427— 
Louisville & N. R. Co. v. Davis, 181 
So. 696, 236 Ala 191—Jewel Tea 
Co. V. Sklivis, 179 So. 632, 285 Ala 
610—^Sovereign Camp. W. O. W. v. 
Moore. 177 So. 642, 235 Ala 117— 
Sovereign Camp, W. O. W. v. Sir- 
ten, 175 So. 639, 234 Ala 421— 
Alabama Coca-Cola Bottling Co. v. 
Stanfield, 178 So. 392, 284 Ala 44— 
Wade V. Brisker, 178 So. 64, 233 
Ala 686—Sovereign Camp, W. O. 

W. V. Stewart, 172 So. 278, 233 
Ala 421—^Pittman v. Calhoun, 172 
So. 268, 233 Ala 460—^Harrison v. 
Mobile Light & Railroad Co., 171 
So. 742, 233 Ala 893—Mobile Light 
A Railroad Co. v. Nicholas, 167 So. 
298, 282 Ala 213^—^Alabama Puel A 
Iron Co. V. Powaski, 166 So. 782, 282 
Ala 66—Aplln V. Dean, 164 So. 787, 
231 Ala 820—Britling Cafeteria 
Co. V. Zrwln, 169 So. 228, 229 Ala 
687—New York Life Ina Co. v. 
Jenkins. 188 So. 809, 229 Ala 474— 
Roberts v. Bellew, 157 So. 216, 229 
Ala 888—Alabama Oil Co. of De¬ 
catur V. Gibson, 166 So. 771, 229 
Ala 269—Buffalo Rock Co. v. Da¬ 
vis, 164 Sa 666, 228 Ala 608—Hel¬ 
ton V. Turner, 168 So. 866, 228 Ala 
408—Alabama Power Co. v. Pmens, 
168 So. 729, 228 Ala 466—City of 
Birmingham v. Blood, 168 So. 480, 
828 Ala 318—Adams v. Stewart, 
168 So. 401, 228 Ala 194—Snow v. 
Allen, 161 So. 668, 227 Ala 616— 
Grand Lodge, K. P. of North Amer¬ 
ica v. Goodwin, 161 So. 462, 227 Ala 
697—Alaga Ooaoh Dine v. Poy, 160 
So. 498, 227 Ala 606—Alabama 
Produce Co. y. Smith, 160 So. 148, 
227 Ala 880—First Nat Bank v. 
Sanders, 149 So. 848, 227 Ala 818— 
Johnson v, Louisville db N. R. Co„ 
148 So. $82, 837 Ala 108—Bates v. 
Bank of Moulton, 148 So. 160, 886 
Ala 679—Caruth v, Sparkman, 147 
So, 884, 886 Ala 694—MetropoliUn 
Life Ins, Co. v. Usher, 146 So. 809, 
886 Ala 814—Berry y. Dannelly, 
145 So. 668, 886 Ala 151—Monte v. 
Narramore, 77 So. 726, 201 Ala 200 
—Butler y. Walton, 66 So.2d 869, 
86 AJaApp. 319, certiorari denied 
66 So.2d 879, 267 Ala 714—Powers 
y. Williams, 42 So.Sd 88, 84 Ala 
App. 579—Walker v. Jones, 84 So. 
8d 608, 88 AlaApp. 848, certiorari 
denied 84 8o.2d 614, 850 Ala 896— 
Alabama I>ry Dock A Shipbuilding 
Co. y. Bates, 80 So.8d 878, 88 Ala 
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Appw 81—Korth Carolina Mut. Life 
Ins. Co. V. Coleman, 26 So.Sd 114, 32 
AlaApp. 287, certiorari denied 26 
So.2d 120, 248 Ala 82—Mutual Sav. 
Life Ins. Co. v. Osborne, 23 So. 2d 
864, 82 AlaApp. 220, certiorari de¬ 
nied 28 So.2d 867, 247 Ala 262— 
Belcher v. Hubbard. 21 So.2d 860. 38 
AlaApp. 95—City of Birmingham v. 
Coe, 20 So.2d 110, 31 AlaApp. 688, 
oerUorari denied 20 So.2d 113, 246 
Ala 231—Birmingham Electric Co. 
y. Kennedy, 18 So.2d 101, 31 Ala 
App. 142—McClain v. Gilbert, 4 So. 
2d 208, 30 AlaApp. 261—Sloss-Shef- 
fleld Steel A Iron Co. v. Willingham. 
199 So. 15, 29 AlaApp. 569, cause 
remanded 199 So. 28, 240 Ala 294— 
Johnson V. Pruitt 194 Sa 406, 29 
AlaApp. 174, reversed on other 
grounds 194 So. 409, 239 Ala 44— 
Badger v. Hollom, 175 So. 700, 27 
AlaApp. 634—New York Life Ins. 
Co. V. Slnquefield, 168 So. 800, 26 
AlaApp. 623, certiorari denied 163 
So. 812, 281 Ala 186—City of Bir¬ 
mingham V. Henderson, 160 So. 778, 
26 AlaApp. 389—Great Atlantic A 
Paciflc Tea Co. v. Smalley, 166 
So. 689, 26 AlaApp. 176, certio¬ 
rari denied 166 So. 641, 229 Ala 289 
—^Isbell-Hallmark Purniture Co. v. 
Rowan, 164 So. 610, 86 AlaApp. 186 
—Bates v. Turney, 168 So. 788, 26 
AlaApp. 98—Life A Casualty Ins. 
Co. of Tennessee v. Waldrop, 168 
So. 656, 26 AlaApp. 60, certiorari 
denied 168 So. 659, 828 Ala 896— 
Life A Casualty Ins. Co. of Tennes¬ 
see V. Womack, 161 So. 881, 26 
AlaApp. 6, certiorari denied 161 
So. 880, 288 Ala 70—Southern 
Building 4b Loan Ass’n v. Holmes, 
149 So. 869, 26 AlaApp. 499, ro* 
versed on other grounds 149 So. 
861, 227 Ala 1, and oertiorari denied 
149 So. 862, 327 Ala 264. 

Aria—Edwards y. Sheets, 186 P.8d 
tool, 66 Aria 218—Ruth v. Rhodea 
186 P.2d 804, 66 Aria 129—Phoeniz 
Baking Co. y. Vaught 166 P.2d 726, 
62 Arts. 222—^Powell y. Langford, 
119 P.2d 280, 68 Aria 281—South- 
western Freight Lines v. Floyd, 110 
P.2d 120, 68 Aria 249—Keen v. 
Clarkson, 108 P.2d 678, 66 Aria 487 
—Stanley Fruit Co. v* Ellery, 22 
P.2d 672, 42 Aria 74. 

Ark.—Gantt v. Sissell, 268 S.W.2d 
916—McKnlght y. McClellan, 262 
S.W.2d 659—Texas 111. Natural Gas 
Pipeline Co. y. Lawhon, 361 aw.8d 
477, 820 Ark. 983—Slatton v. Bill. 
261 8.W.2d 128, 220 Ark. 868— 
Pikes y. Johnson, 248 S.W.2d 862. 
220 Ark. 448, 32 A.L.R.2d 984— 
Menser v. Danner, 240 S.W.2d 662. 
219 Ark. ISO—Thudium v. Dickson, 
286 S.W.2d 58. 218 Ark. 1—XDerhy 
y. Blankenship, 230 S.W.Sd 481, 217 
Ark. 272—Brtkensiefc y. Nlcklea 
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all of its various applications. The reason for the I all is to give to the jury a clear and concise state- 
rule is, that as the object of giving instructions at 1 ment of the law applicable to the facts of the case 


227 S.W.2d 948, 216 Ark. 889—1 
Thacker v. Hicks, 224 S.W.2d 1, 
216 Ark. 898—Hartzog v. Dean, 223 
S.W.2d 820, 216 Ark. 17—Harper v. 
Dees, 214 S.W.2d 788, 214 Ark. Ill 
—^Missouri Paa R. Co. v. Bryant, 

209 S.W.2d 690, 213 Ark. 149—Mc¬ 
Kinney V. Jones, 198 S.W.2d 416, 

210 Ark. 912—Metropolitan Life 
Ins. Co. V. HAwley, 198 S.W.2d 171, 
210 Ark. 866—St. Liouis Southwest¬ 
ern Ry. Co. V. Stone, 187 S.W.2d 
903, 208 Ark. 868—Sturgis v. Hard- 
castle, 174 S.W.2d 665, 206 Ark. 240 
—McNew V. Wood, 163 S.W.2d 814, 
204 Ark. 630—^Pordyce Lumber Co. 
V. Kberhart, 146 S.W.2d 538, 201 
Ark. 690—Arkansas Motor Coaches 
V. Whitlock, 136 S.W.2d 184, 190 
Ark. 820—Brooks v. Harrison, 125 
S.W.2d 813, 197 Ark. 952—Goodin 
V. Boyd-Sicard Coal Co., 122 S.W.2d 
648, 197 Ark. 176—Missouri Pac. R. 
Co. V. Smith. 117 S.W.2d 1068. 196 
Ark. 406^—^Missouri Pac. R. Co. v. 
Sanders. 117 S.W.2d 720, 196 Ark. 
269—Mai CO Theatres v. McLain, 117 
S.W.2d 46. 196 Ark. 188—American 
EQuitable Assur. Co. of New York 

V. Showers, 113 S.W.2d 91, 195 
Ark, 621—Jonesboro Coca-Cola Bot¬ 
tling Co. V. Holt, 110 S.W.2d 635, 
194 Ark. 992—Crown Coach Co. v. 
Palmer, 102 S.W.2d 863, 193 Ark. 
739—Dixon v. Bounds, 77 S.W,2d 
466, 190 Ark. 86—^Missouri Pac. 
Transp. Co. v. Baxter, 76 S.W.2d 
958, 189 Ark. 1147—Southwestern 
Bell Telephone Co. v, Balesh, 76 S. 

W. 2d 291, 189 Ark. 1085—McBachin 
& McBachin Const. Co. v. Burks, 
76 S.W.2d 794, 189 Ark. 947—Bailey 
V. Riggs, 74 S.W.2d 396, 189 Ark. 
466—Smith v. Gibbs, 68 S.W.2d 476, 
188 Ark. 802—Schlosberg v, Doup, 
63 S.W.2d 337, 187 Ark. 931—Mis¬ 
souri Paa R. Co. v. Crew, 62 S.W. 
2d 25, 187 Ark. 752—Guardian Life 
Ins. Co. v. Johnson, 67 S.W.2d 566, 
186 Ark. 1019—Missouri Pac, R. Co. 
V. Johnson. 56 S.W.2d 676, 186 Ark. 
887—^International Shoe Co. v. 
King, 56 S,W.2d 171, 186 Ark. 799 
—Missouri Paa R, Co. v. Montgom¬ 
ery, 55 S.W.2d 68, 186 Ark. 537, cer¬ 
tiorari denied 63 S.Ct. 690, 289 U.S. 
747, 77 L.Ed. 1493. 

Cal.—^Zuckerman v. Underwriters at 
Lloyd’s, London, 267 P.2d 777, 42 
Cal.2d 460—^Loper v. Morrison, 146 
P.2d 1, 23 Cal.2d 600—Hicks v. 
Ocean Shore R. R., 117 P.2d 850, IS 
Oal.2d 773—^Ellison v. Lang Transp. 
Co., 84 P.2d 610, 12 Cal.2d 356— 
Forbis V. Holzman, 56 P.2d 201, 5 
Cal. 2d 407—^In re Volen’s Estate, 
262 P.2d 668, 121 Cal.App.2d 161— 
Dick V. Schooner, 260 P.2d 966, 120 
CaI.App.2d 230—^People v. Adamson, 
268 P.2d 1020, 118 Cal.App.2d 714 
—^Horrell v. Santa Fe Tank & 
Tower Co., 264 P.2d 893, 117 Cal. 


App.2d 114—Fall v. Coastwise 
Lines, 264 P.2d 58, 116 Cal.App.2d 
345—^Abney v. City and County of 
San Francisco, 252 P.2d 654, 116 
Cal.App.2d 506 —^Alvarez v. Van 
Camp Sea Food Co., 248 P.2d 943, 
113 Cal.App.2d 647—Lloyd v. South¬ 
ern Paa Co., 246 P.2d 683, 111 Cal. 
App.2d 626—^Rednall v. Thompson, 
239 P.2d 693, 108 Cal.App.2d 662— 
Ideal Heating Corp. v. Royal In- 
dem. Co,, 237 P.2d 621, 107 Cal.App. 
2d 662—^Middleton v. Post Transp. 
Co., 235 P.2d 866, 106 Cal.App.2d 
703—Shimmon v. Moore, 232 P.2d 
22, 104 Cal.App.2d 664—Kent v. 
First Trust Sc Sav. Bank of Pasa¬ 
dena, 226 P.2d 626, 101 Cal.App.2d 
361—Kritzer v. Citron, 224 P.2d 
808, 101 Cal.App.2d 33—Lundin v. 
Shumate's Pharmacy, 221 P.2d 260, 
98 Cal.App.2d 817—Schmidt v. 
Sears, 221 P.2d 171, 99 Cal.App.2d 
204—^McNulty v. Southern Pac. Co.. 
216 P.2d 534, 96 Cal.App.2d 841— 
Nelson v. Colbeck, 211 P.2d 878, 94 
Cal.App.2d 792—Gulckstein v. Lip- 
sett, 200 P.2d 98. 93 CaI.App.2d 391 
—Wheeler v. Barker, 208 P.2d 68, 92 
Cal.App.2d 776—^Dodge v. San Diego 
Elea Ry. Co., 208 P.2d 37, 92 Cal. 
App.2d 769—^Moran v. Zenith Oil 
Co., 206 P.2d 679, 92 Cal.App.2d 236 
—^Holder v. Key System, 200 P.2d 
98, 88 Cal.App.2d 926—Luis v. Cav- 
in, 198 P.2d 563, 88 Cal.App.2d 107 
—^Wilson V. Loustalot, 103 r,2d 
127, 85 Cal.App.2d 316—^Troutman 
V. Los Angeles Transit Lines, 185 
P,2d 616, 82 Cal.App.2d 183—I'eter- 
son V. General Geophysical Co., 
App., 186 P.2d 66—Carlin v. Prick- 
ett, 184 P.2d 946, 81 Cal.App.2d 688 
—^Folgor V. Richfield Oil Corp., 182 
P.2d 837, 80 Cal.App.2d 666—Rlolfo 
V. Market St, Ry. Co., 177 P.2d 763, 
78 Cal,App.2d 385—^Dodds v. Stellar, 
176 P.2d 607, 77 Cal.App.2d 411— 
Bosserman v. Olmstead, 175 P.2d 
49, 77 Cal.App.2d 236—O'Neal v. 
Kelly Pipe Co., 173 P.2d 686, 76 Cal. 
App.2d 577—Rivera v. Goodenough, 
162 P.2d 498, 71 CaI.App.2d 223— 
Corbin V. Bedel, 168 P,2d 221, 69 
Cal.App,2d 60—Kline v. Barkett, 
158 P.2d 61, 68 aal.App.2d 765— 
Blschell V. State, 157 P.2d 41, 68 
CalApp.2d 557—Mullantx v. Basich, 
155 P.2d 130, 67 Cal.App.2d 676— 
Dean v. Dyer, 149 P.2d 288, 64 Cal. 
App.2d 646—Sherman v, Frank, 146 
P.2d 704, 63 Cal.App.2d 278—Jen¬ 
nings V. American President Lines, 
143 P.2d 349, 61 Cal,App.2d 417. re¬ 
hearing denied 144 P.2d 54, 61 Cal. 
App,2d 417—Stricklin v. Rosemey- 
er, 142 P.2d 963, 61 Cal.App.2d 869 
—O'Brien v. Schellberg. 140 P.2d 
169, 69 CaI.App.2d 764—^Takako Inal 
V. Bde, 139 P.2d 76, 69 Ca!,App.2d 
649—Keister v. O'Neil, 138 P.2d 723, 
69 Cal.App.2d 428—Diel v. Baxter, 
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136 P.2d 789, 68 Cal.App.2d 383— 
Steele v. Wardwell, 136 P.2d 628, 67 
Cal.App.2d 642—Barker v. City of 
Los Angeles, 135 P.2d 673. 57 Cal. 
App.2d 742—Roynon v. Battin, 132 
P,2d 266, 66 Cal.App.2d 861—Van 
Rennes v. Southern Counties Gas 
Co. of California. 124 P.2d 350, 61 
Cal,App.2d 228—Heath v. Fruzia, 
123 P.2d 660, 60 Cal.App.2d 598— 
Parsell v. San Diego Consol. Gas & 
Blec. Co., 115 P.2d 639, 46 Cal.App. 
2d 212—^Beck v. Sirota, 109 P.2d 
419, 42 Cal.App.2d 661—Burke v. 
John B. Marshall, Inc., 108 P.2d 
738, 42 Cal.App.2d 196—Healy v. 
Market St. Ry. Co.. 107 P.2d 488, 41 
Cal.App.2d 733—^Mlller v. Cranston. 
106 P.2d 963, 41 Oal.App.2d 470— 
Hilton v. Carey, 106 P.2d 944, 41 
Cal.App.2d 376—Murphy v. iVpart- 
ment of Water and Power of City 
of Los Angeles, 104 P.2d 405. 40 
Cal.App.2d 109—Martin v. Los An¬ 
gelos Turf Club. 103 r.2d 188, 39 
Cal.App.2d 338—Harman v. Bay 
Cities Transit Co.. 98 P.2d 226. 36 
CaI.App.2d 348—Church v. Payne, 
07 P.2d 819, 36 Cal.App.2d 382— 
I>ay v. Gonernl Petroleum Oorporii- 
tion, 89 P.2d 718, 32 Cal.App.2d 220 
—Fillmore v. Reilly, 82 P.2d 739, 
28 Cal.App.2d 460—Gritsch v. Pick¬ 
wick Stages System, 81 P.2d 267, 
27 Cal.App.2d 494—Kern <"ounty 
Finance Co. v. Iriart, 79 P.2d 763, 26 
Cal.App.2d 483—Flynn v. Young. 
78 P,2d 246, 26 l^al.App.2d 614— 
Buchignoni v. Do Havon, 72 P.2d 
169, 23 Cal.App.2d 76—Miller v. 
Dollar S. S, Lines, 64 P.2d 1X63, 19 
Cal.App.2d 206—Conlin v. Coyne, 
64 P.2d 1123, 19 Cal.App.2d 78— 
Dowdall V. Gilmore Oil Co., 62 P.2d 
1061, 13 Cal.App.2d 1—Maslro v. 
City of San Diego. 62 P.2d 407. 17 
Cal.App,2d 331—MacDonnell v. 
Southern Pac. (?o., 62 r.2d 201, 17 
Cal.App.2d 432, certiorari denied 
Southern Pac. Co. v. MacDonnell, 
67 act 790. 801 U.S. 688. 81 L.Bd. 
1346—Butcher v. Thornhill. 58 i».2d 
179, 14 Cal.App.2d 149—44oares v. 
Barson. 55 P.2d 1283, 12 Cai.App.2d 
582—Ackel v. American Creamery 
Co.. 56 P.2d 1196, 12 Cai,App.2d 672 
—Edwards v, Bodenhamer. 46 P.2d 
202, 7 Cal.App.2d 806—Kveleth v. 
Ooodchap. 43 P.2d 376, 6 Cal.App.2d 
736—Kiliough V, Lea, 40 P.2d 897. 4 
Cal .App. 2d 809—Bailey v. Market 
St. Ry. Co., 40 P.2d 281, 3 Cal.App. 
2d 626—Morris v. Purity Sausage 
Co., 38 P.2d 193, 2 Cal,App.2d 636 
—Cowgill V. Rasmussen. 37 l‘.2d 
860. 2 Cal.App.2d 279—Hughes v. 
Quackenbush, 87 P.2d 99. 1 Cal.App. 
2d 349—Riley v. Berkeley Motors, 
86 P.2d 398. 1 CaI.App,2d 217— 
Paulos V. Market St Ry, Co., 28 
P.2d 94. 186 CaLApp. 163—Day v. 
Pickwick Stages, System, 25 P.2d 
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they are about to consider, a duplication of instruc- I ly result if all the instructions requested by counsel 
tions, or a multiplication thereof, as would frequent- I were granted, would have a tendency to mislead or 


16, 134 CaLApp, 92~'Woods v. Wis¬ 
dom, 24 P.2d 863, 133 Cal.App. 694 
—Baker v. Board of Trustees of 
Leland Stanford Junior University, 
23 P.2d 1071, 133 Cal.App. 243— 
Hutson V. Gorson, 23 P.2d 816, 132 
Cal.App. 665—Harrinsfton v. Preddl, 
23 P.2d 525, 133 Cal.App. 96—Scan- 
dalis V. Jenny, 22 P.2d 646, 132 Cal. 
App. 307—Walters v. Du Four, 22 
P.2d 269, 132 Cal.App. 22, hearing 
denied, 23 P.2d 1020, 132 Cal.App, 
22—Thompson v. Dentman, 21 P.2d 
loon. 131 Cal.App. 680—^Hedwinfp v. 
Monoravle. 21 P.2d 986, 131 Cal.App. 
560—Ijyn<’h v. Market St Ry. Co.. 
19 r.2d 1009, 130 Cal.App. 433— 
Kernor v. Peaoock Dairies, 19 P.2d 
283, 129 Cal.App. 686—Abolsoth v. 
<'ily and County of San Franola<Hi, 
19 r.2d 63, 129 Cal.App. 662—Hol- 
tn»mh V. I^mg l^ach Inv. Co., 19 P. 
2d 31. 120 Cal.App. 285—Berlin v. 
Vlolclt. 18 P.2d 737, 129 Cal.App. 
337—In re Ilorton’s Hatate, 17 l'.2d 
184. 128 <’nl.App. 240. 

t^olo.*--Selfrlfd V. Mosher. 268 P.2d 
411—Foster V. HoWfU. 220 P.2d 
717, 122 Colo. 64—Dohhs v. Sugioka, 
185 P.2d 784. 117 Colo. 218—Kx-1 
rlmnKi* Kat, Bank of (Colorado 
Springs V. Cullum, 161 P.2d 336, 114 
Colo, 26—Dixon V. Norberg, 167 P. 
2d 131, 113 Colo. S62—Campbell v. 
Trate. 149 B.2d 380. 112 Colo. 266— 
Calnon v. Sorel, 119 P.2d 616, 108 
Colo. 467—City and (bounty of Den¬ 
ver V, quirk, 113 P.2d 009. 108 
Colo. 111. 184 A.t..R. 1120—Holt 
V. Mundidi, 113 P.2d 1039. 107 Colo. 
373—City and County of Denver v. 
Dyttio, 103 r.2d 1, 106 Colo. 157— 
Rudolph V. fClder, 95 P.2d 827, 106 
Colo. 106—lion V. Stewart, 94 P.2d 
701, 105 <^olo. 55—Stock Tarda Nat 
Bank of South Omaha, Omaha, 
Kob.. V. Neugebauer, 48 P.Sd 818, 97 
Colo, 246—Kline v. Slater, 87 P.2d 
881. 98 Colo. 489—OUligan v. 

Blakosley. 28 r.8d 808, 93 Colo. 870 
—WindNon Reaervotr h Canal Co. v. 
Smith. 21 r.3d 1116, 92 Ooto. 464. 

Conn.—Branch v. Maahkin Freight 
Llnra. 87 A.8d 1S6, 184 Conn. 278 
—WItek v» Town of Southbury, 42 
A.2d 843, 188 Conn. 104—Hoffberg 
V. Bpatetn, 86 A.2d 888, 180 Conn. 
613—Curelo V. QoodwJn, 18 A.2d 
860. 127 Conn. 483—Caachetto v. 
Hilliman A Godfrey Co., 0 A.2d 286, 
126 Conn. 32—Cuneo v. Connecticut 
Co.. 2 A.2d 220. 124 Conn, 647— 
Wolfe V. Rehbein. 198 A. 608, 123 
Conn, no— La Count v. Farrand, 
171 A. 633, 118 Conn. 210—Antlnoa- 
xl V. A. Vincent Pepe Co., 168 A. 
393. 117 Conn. 11. 

Del.—Unlveraal Products Co. v. Bm- 
erson, 179 A 887, 6 W.W.Harr. 883, 
100 A.D.R. 986. 

D.O.—Thomas v. U. 8., 121 F.2d 905, 
74 App.P.a 167—Baltimore ft O. R. 


R. V. Corbin, 118 P.2d 9, 73 App. 
D.C. 124—McCartney v. Holmquist 
106 P.2d 855, 70 App.D.C. 334, 126 
AI/.R. 375—^Nunan v. Timberlake, 
86 F.2d 407, 66 App.D.G 160—Finn 
V. Lawson, 72 F.2d 742, 63 App.D.C. 
370—I.iewis v. Shifters, Mun.A'pp., 
67 A.2d 269—Evans v. Capital 
Transit Co., Mun.App., 39 A.2d 869 
—Coleman v. Chudnow, Mun.App., 
35 A2d 925. 

Fla.—General Ready-Mixed Concrete 
V. Wheeler, 55 So.2d 331—^Bassett 
V, Edwards, 80 So.2d 374, 168 Fla. 
848—Wirt V. Fraser. 30 So.2d 174, 
168 Fla. 777—^Turner v. Modern 
Beauty Supply Co., 10 So.2d 488,162 
Fla. 3—Myrick v. Grimn, 200 So. 
383, 146 Fla. 148—Allen v. Hoop¬ 
er. 171 So. 618, 126 Fla. 468—Prior 
V. Pounds, 151 So. 890, 11'3 Fla. 
308. 

Ga.—Vinson v. Citizens ft Southern 
Nat Bank, 69 aE.2d 866, 208 Ga. 
81.3—^Brantley Co. v. Memory, 09 

S. E.2d 100, 208 Ga. 706—Farrar v. 
Gulf Oil Corp., 66 S.H.2d 66. 208 Ga. 
212—Bassett v. Hunter. 63 S.E.2d 
900. 206 Ga. 417—^Rogers v. Man¬ 
ning. 38 S.E.2d 724, 200 Ga. 844 
—Myers v. Adcock, 31 S.E.2d 160, 
198 Ga. 180—Braswell v. Palmer, 22 
S.E.2d 93, 194 Ga. 484—Fountain 
V. McCallum, 21 B.m2d 610, 104 Ga. 
269—McCrary v. Salmon, 15 S.B. 
2d 442, 192 Ga. 313—Moody v. Mc- 
Han, 7 S.E.2d 913, 189 Ga. 861— 
Bellamy v. Bellamy, 2 S.E.2d 413. 
187 Go. 804—Brenner v. Wright 2 
S.E.2d 410, 187 Go. 770—Rainey 
V. Moon, 2 S.E.2d 406, 187 Ga. 712 
—Williamson v. Walker, 1 S.E.2d 
718, 187 Ga, 603—Griflln v. Barrett. 
195 S.E. 746, 186 Ga, 443—Johnson 
V. Sherrer, 195 S.E. 149, 185 Ga. 
840—Foy V, Gaultney, 193 S.B. 871, 
185 Ga. 33—Shellman Banking Co. 
V. Oliver, 184 S.B. 707, 182 Ga. 63 
—Rocker v. De Loach, 178 S.B. 709, 
178 Ga. 480—Hall v. Burpee, 168 S. 
B. 89, 176 Ga. 270—City of Ma¬ 
con V. Cannon, 79 S.B.2d 816, 89 
Ga.App.2d 484—Atlantic Coast Line 

R. Co. V. Layne, 77 S.B.2d 665, 88 
Qa.App. 674—^May v. Sibley, 69 

S. B.2d 698, 86 GaApp. 644—Atlan¬ 
tic Coast Line R. Co. v. Hansford, 
69 S.B.2d 681. 85 Ga.App. 607— 
Kirkland v. Wheeler. 66 S.B.2d 848, 
84 Oa.App. 862—^Reliable Transfer 
Co. V. Gabriel, 68 S.B.2d 679, 84 
aa.App. 64—Atlantic Coast Lina R. 
Co. V. Brown, 62 S.B.2d 786, 82 
Ga.App. 889—CarroU v. Hill, 66 S. 
B.2d 821, 80 Oa.App. 676—Pilot 
Freight Carriers v. Parks, 68 S.B. 
8d 746, 80 Ga.App. 187—City of 
Orilhn V. Southeastern Textile Co., 
88 S.B.2d 921, 79 GaApp. 420— 
Richardson v. Coker, 80 S.B.2d 781, 
78 Ga.App. 209—Huell v. South¬ 
eastern Stages, 80 S.B.2d 745, 78 
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Ga.App. 311—Criswell Baking Co. 
V. Milligan, 60 S.B.2d 136, 77 Ga. 
App. 861—American Fidelity ft Cas. 
Co. V. Farmer, 48 S.B.2d 122, 77 
GaApp. 166—Western ft A. R. R. 
V. Fowler, 47 S.B.2d 874, 77 Ga.App. 
206—^Atlantic Coast Line R. Co. v. 
Anderson, 44 S.B.2d 576, 76 Ga. 
App. 829—^Barbre v. Scott 43 S.B. 
2d 760, 76 GaApp. 624—Simmons 
Co. V. Hardin, 43 S.B.2d 553, 75 
Ga.App. 420—^Louisville ft N. R. 
Co. V. Patterson, 42 S.E.2d 163, 76 
Ga.App. 1—^Anthony v. Dutton, 36 
S.B.2d 836, 73 Ga.App. 889—Atlan¬ 
tic Coast Line R. Co. v. Anderson, 
36 S.B.2d 435, 73 Ga.App. 344— 
Southeastern Greyhound Lines v. 
Fisher. 34 S.B.2d 906, 72 Ga.App. 
717—^Lamb V. Federwitz, 33 S.B.2d 
8*39, 72 Go.App. 406—Cantrell v. 
Byars, 30 S.B.2d 643, 71 Ga.App. 
287—Sheehan v. City Council of 
Augusta, 80 S.B.2d 602, 71 Ga.App. 
233—National Life ft Acc. Ins. Co. 
V. Dorsey, 2*6 S.B.2d 654, 69 Ga.App. 
734—^American Nat Ins. Co. v. 
Nelson, 26 S.E.2d 208, 69 Ga.App. 
687—Callaway v. Fischer, 25 S,B. 
2d 131, 69 Oa.App. 261—Black % 
White Cab Co. v. Clark. 19 S.B.2d 
670, 67 Ga.App. 170—Western ft 
A. R. R. V. Frazier, 18 S.B.2d 46, 
66 Qa.App. 278—Quilllan v. Tuck, 
17 S.B.2d 921, 66 Ga.App. 472— 
Pollard V. Gammon, 12 S.B.2d 624, 
63 Ga.App, 852—Moreland v. 
Haynes, 8 S.B.2d 128, 62 Qa.App. 
376—Southern Ry. Co. v. Alexan¬ 
der, 7 S.B.2d 747, 62 Qa.App. 67 
—Southern Ry. Co. v. Heaton, 6 
S.B.2d 839, 61 Oa.ApT. 886—South¬ 
ern Ry. Co. V. Wilcox, 2 S.B.2d 226, 
59 Ga.App. 786—Southern Ry. Co. 
V. Lowry, 200 S.B. 663, 69 Ga.App. 
109—New Tork Life Ins. Co. v. 
Ittner, 200 S.B. 622, 69 Ga.App. 
89—Wood V. Constitution Pub. Co., 
194 S.B. 760, 57 Qa.App. 128, af¬ 
firmed Constitution Pub. Co. v. 
Wood, 200 S.B. 181, 187 Ga. 877 
—New York Life Ins. Co. v. Wil¬ 
liamson, 184 S.B. 756, 5'8 Ga.APp. 
23—La Hatte v. Walton, 184 S.B. 
742, 58 Ga.App. 6—Gay v. Smith, 
131 €.B. 129, 51 Ga.App. 615— 
Candler v. Smith, 179 S.B. 895, 50 
Ga.App. 667—Williamson. Inman ft 
Co. V. Thompson, 179 S.B. 289, 60 
Ga,App. 664—Southern Ry. Co. v. 
Thacker, 179 S.B. 225, 50 Ga.App. 
706—Southern Ry. Co. v. Slaton. 
178 S.B. 892, 50 Ga.App. 670—Vea- 
zey V. Glover, 171 S.H 782, 47 Oa. 
App. 826—Garter v. Atlanta Life 
Ins. Co., 171 8.B. 729, 47 Ga.App. 
838, certiorari dismissed 179 S.B. 
80, 180 Oa. 419—Western ft A. R. 
R V. Bennett, 171 S.m 187, 47 Ga. 
App. 629—Hearn v. Batchelor, 170 
aa 208, 47 Ga.App. 218—Bdayor 
and Aldermen of Savannah v. Cen- 
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greatly confuse, rather than guide, the jury in their j for which the instructions are given. This general 
deliberations, and thus frustrate the very object 1 rule has been stated in a number of different forms 


tennial Mill Ck>., S.E. 40, 46 
OShApp. 725. 

Hawaii.—^Territory v. Wright, S7 Ha¬ 
waii 40—Clacci V. Woolley, SS Ha¬ 
waii 247. 

Idaho.—^Benson v. Brady. 255 P.2d 
710, 78 Idaho 5'63—Wasson v. Was¬ 
son, 263 P.2d 236, 78 Idaho 869— 
Goetz V. Burgess, 238 P.2d 444, 72 
Idaho 186—Vancil v. Anderson, 227 
P.2d 74, 71 Idaho 96—Poberg v. 
Harrison, 226 P.2d 69, 71 Idaho 
11—Landholm v, Webb, 206 P.2d 
607, 69 Idaho 204—Cogswell v. C C. 
Anderson Stores Co., 192 P.2d 383, 
•68 Idaho 206—Swanartrom v. Bell, 
186 P.2d 876, 67 Idaho 564—Al- 
brethson v. Carey Val. Reservoir 
Co., 186 P.2d 85'3, 67 Idaho 529— 
Clark V. Alloway, 170 P.2d 426, 67 
Idaho 82—^Pierson v. Pierson, 116 
P.2d 742, 68 Idaho 1—Byington v. 
Horton, 102 P.2d '652, 61 Idaho 389 
—^Basye v. Hayes, 76 P.2d 486, 68 
Idaho 660—Shaddy v. Baley, 76 P. 
2d 279, 68 Idaho 686—Asumendl v. 
Ferguson, *66 P.2d 718, 67 Idaho 
460—Gordon v. Loer, 65 P.2d 148, 
76 Idaho 269—^Reinhold v. Spencer, 
26 P.2d 796, 62 Idaho 688—Bums 
V. Getty, 24 P.2d 31, 63 Idaho 847. 
Ill.—City of Chicago v. Provus, 114 
N.B.2d 798, 415 Ill. 618—Depart¬ 
ment of Public Works and Bldgs. 
V. Lambert. 103 N.E.2d 866, 411 
Ill. 183—^Hockersmith v. Cox, 96 
{£^.E.2d 464, 407 Ill. 821—Gillette 
V. City of Chicago, 72 N.E.2d 826. 
>896 111. 619—Lasko t. Meier, 57 (NT. 
B.2d 162, 894 111. 71—Ergang v. 
Anderson, 38 asr.E.2d 26, 878 Ill. 
812, 187 A.L.R. 984—Shelby Loan 
& Trust Co. y. Milligan, 24 N.E.2d 
167, 872 Ill. 897—Crosby v. De Land 
Special Drainage Diet, 11 K.E.2d 
937, 367 Ill. 462—Wlntersteen v. 
National Cooperage & Woodenware 
Co., 197 N.E. 678, 861 Ill. 96—Min- 
nis y. Friend, 196 N.E. 191, 860 111. 
828—^Anderson y. Inter-State Busi¬ 
ness Men's Accident Ass’n of Des 
Moines, Iowa, 188 N.E. 844, 364 
Ill. 688—Clark v. Rowatt, 110 N.E. 
2d 668, 849 Ill.Aipp. 896—^Rockwood 
y. Andrews, 103 N.E.2d 663, 846 
IlLApp. 461—Smith y. Illinois Cent 
R. Co.. 99 N.E.2d 717, 843 IlLApp. 
598—Wilson y. Peters, 99 N.E.2d 
160, 848 IlLApp. 864—Williams v. 
Walsh, 96 N.E.2d 748, 841 IlLApp. 
6'48—^Pittman y. Duggan, 84 N.E.2d 
701, 886 IlLApp. 602—Galloway y. 
Atc^son, T. 6b B. F. Ry. Co., 82 
N.E.2d 372, 886 IlLApp. 672—Sad¬ 
dler y. National Bank of Blooming¬ 
ton, 80 {N.E.2d 887, 836 IlLApp. 18, 
reyersed on other grounds 86 N.E. 
2d 788, 408 Ill. 218—Phillips v. City 
of Chicago, 75 N.E.2d 408, 882 Ill. 
App. 448—Trust Co. of Chicago y. 
New York Life Ins. Co., 78 N.E.2d 
789, 881 HLApp. 468—Hopfinger y. 


O'Banion, 73 N.E.2d 146, 831 Ill. 
App. 802—Bliss y. Ehapp, 72 N.E. 
2d 566, 881 IlLApp. 45—Miller v. 
Baltimore & O. S. W. R. Co., 70 
N.B.2d 268, 880 Ill.App. 129—Barn¬ 
hart V. Martin. 64 N.B.2d 743, 827 
IlLApp. 661—Huyler v. City of Chi¬ 
cago, 62 N.B.2d 574, 326 IlLApp. 
656—^Lenchard v. Friel, ^l N.B.2d 
768. 826 IlLApp. 461—Colt v. Ome- 
rod, 50 N.E.2d 779, 826 IlLApp. 
86—Live Stock Nat Bank of Chi¬ 
cago y. Cummings, 69 N.E.2d '850, 
824 IlLApp. 612—^Blackwell v. Fer¬ 
nandez, 69 N.E.2d 342. 324 IlLApp. 
697—^Kane v. City of Chicago, 69 
N.E.2d 329, 324 IlLApp. 685, revers¬ 
ed on other grounds 64 N.E.2d 506, 
892 Ill. 172—^Paciorek v. Cummings, 
68 N.E.2d 7<42. 324 IlLApp. 589— 
Parthie v. Cummings, 56 N.E.2d 
402, 323 IlLApp. 296—Selimos y. 
Marinos, 54 N.E.2d 836, 828 Ill. 
App. 144—^Risch V. Consumers Pe¬ 
troleum Co.. 63 N.E.2d 286, 821 Ill. 
App. 438—^Elmore v. Cummings, 62 
N.B.2d 827, 321 IlLApp. *284—Trust 
Co. of Chicago V. Cummlngrs, 51 N. 
B.2d 616, 320 IlLApp. 487—Colky 

V. Metropolitan Life Ins. Co., 49 N. 

E.2d 830, 820 IlLApp. 120—Camp¬ 
bell V. Chicago, B. & Q. R. Co., 49 
N.E.2d 750, 319 Ill.App. 458— 

O'Hara v. Central Illinois Light 
Co., 49 N.B.2d 274, 819 IlLApp. 836 
—West V. Porritt 48 N,B.2d 199, 
818 IlLApp. 686—^Patznsky v. Low- 
den, 47 N.E.2d 338, 317 IlLApp. 618 
—^Moore v. Young. 46 N.B.2d 862, 
817 IlLApp. 474—Hassenauer v. F, 

W. Woolworth Co., 41 N.B.2d 979, 
814 IlLApp. 569—Jones v. Illinois 
Iowa Power Co., 41 N.B.2d 116, 
814 IlLApp, 204—Cooper v. Shalfer. 
40 N.E.2d 6122, -SIS IlLApp. 892— 
Blachek v. City Ice & Fuel Oo., 85 
N.B,2d 416, 811 IlLApp. 1—Palmer 
V. Miller, 85 N.B.2d 104, 810 Ill. 
App. 682, reversed on other grounds 
48 N.E.2d 978, 880 111. 256—Doran 
y. Boston Store of Chicago, 80 N. 
B.2d 778, 807 IlLApp. 466—Kovacs 
y, Richardson, 28 N.E.2d 291, 806 
IlLApp. 194—Russell v. Richardson, 
24 N.Had 185, 802 IlLApp. 689— 
McDaniels v. Terminal R. Ass'n of 
St Louis, 23 N.E.2d 785, 802 Ill. 
App. 839—Stollery v. Sprague, 22 
N.E.2d 276, 301 IlLApp. 209—Oliver 
y. Kelley, 21 N.E.2d 649, 800 IlL 
App. 487—^Katslnas y. Colgate- 
Palmolive Peet Co., 20 N.E.2d 127, 
299 IlLApp. 847—Bmge y. Illinois 
Cent R. Co.. 17 N.B.8d 512, 297 
DLApp. 844—Smith v. Raup, 16 N. 
E.2d 986, 296 IlLApp. 171—Carroll 
y. Krause, 16 N.E.2d 828, 295 XIL 
App. 662—Blumb v. Getz, 18 N,E, 
2d 1019, 994 IlLApp. 482-H8hena- 
barger v. Nattier, 7 N.B.2d 865, 289 
IllApp. 478—^Laohenmyer v, Glot- 
felty, 2 N.B.2d 180, 284 XU.App, 
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897—^Roberts v. Economy Cabs, 2 
N.E.2d 128, 285 IlLApp. 424—Den¬ 
ton v. Midwest Dairy Products 
Corp., 1 N.E.2d 807, 284 IlLApp. 
279—^Roedler v. Vandalia Bus 
Lines, 281 IlLApp. 520—Spelina y. 
Sperry, 279 IlLApp. 376—^Rhoden v. 
Peoria Creamery Co., 278 IlLApp. 
462—^Erickson v. Gregory, 9T5 IlL 
App. 286—Paris v. Bast St Louis 
Ry. Co^, 276 IlLApp. 241—^Avey 
y. Medaris, 272 IlLApp. 207—Spiers 
y. Anderson Motor Service Co., 271 
IlLApp. 178—Neal v. Lincoln Oil 
Redning Co., 269 IlLApp. 207— 
King v. Meeker, 269 IlLApp. 67 
—Herberger v. Anderson Motor 
Service Co., 268 HLApp. 403—Mis¬ 
souri State Life Ins. Co. v. Copas, 
266 IlLApp. 478. 

Ind.—^Hancock Truok Lines v. Butch¬ 
er, 94 N.E.2d 587, 229 Ind. 86—Ad¬ 
kins v. Poparad, 51 N.E. 2d 475, 
222 Ind. 16—Kecshin Motor Ex¬ 
press Co. y. Sowers, 48 N.B.2d 469, 
221 Ind. 440—^Mackey v. State, 46 
N*E»2d 205, 220 Ind. 607—Oerking 
V. Johnson, 44 N.E.2d 90, 220 Ind. 
501—Carter v, ^tna Life Ins. Co., 
27 N.B.2d 7$, 217 Ind. 282—Craig 
y. Citizens Trust Co., 26 N.E.2d 
1006, 217 Ind. 434—City of Terre 
Haute y. Myera 24 N.E.2d 698, 216 
Ind. 849—Grevenstuk y. Hubeny, 
24 N.E.2d 924, 216 Ind. 879—Swal¬ 
low Coach Lines v. Cosgrove, 16 
N.E.2d 92, 214 Ind. 632—Great At¬ 
lantic 6b Pacific Tea Co. v. Custin, 
13 N.E.2d 642, 214 Ind. 54, rehear¬ 
ing denied 14 N.E.2d 538, 2X4 Ind. 
64—State v. Hamer, 199 N.E. 689, 
211 Ind. 570—Southern Indiana Oas 
6b Electric Oo. y. Storment, 188 N. 
E. 813, 206 Ind. 25—Keltner y. Pat¬ 
ton, 185 N.E. 970, 204 Ind. 660— 
Funk V. Bonham, 188 N.E. 312, 204 
Ind. 170—Armstrong Cork Co. v. 
Maar, App., Ill N.B.2d 82, rehear¬ 
ing denied 112 N.B.2d 240—North¬ 
ern Ind. Public Service Co, v. Niel¬ 
sen, 109 N.B.Sd 448, 128 Ind.App. 
199—King’s Ind. Billiard Co. v. 
Wlntera 106 N.B.2d 7X8, 128 Ind. 
App. 110—Tompkins v. Smith, 106 
N.B.2d 487, 122 Ind.App. 502— 
Kempf y. Himsel, 98 N.E.2d 20, 121 
Ind.App. 488—Beatty v. McClellan, 
96 N.B.'2d 878. 121 Ind.App. 242 
—Magenhelmer y. State ex rel. l^al- 
ton. 90 N.B.2d 818, 120 Ind.App, 
128—Wagner v. Sober, Inc., 86 N. 
E.2d 719, 119 Ind.App. 817, rehear¬ 
ing denied 87 N.B.2d 888, 119 Ind. 
App. 617—Neuwelt v. Roush, 88 
N.SL2d 606, 119 Ind.Ai>p, 481—Pub¬ 
lic Service Go. of Xnd. v. Dalbey, 
88 K.E.8d 888. 119 Ind.App, 408— 
Sevald y, Chicago 6b Calumet Diet 
Transit Co,, 82 N.B.td 270, rehear¬ 
ing denied 88 N.B.id 52, 119 Ind, 
App. 88—^Hamling v, Klldebrandt, 
81 N.11.2d 808, 119 ZndApp. 22— 
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of language, controlled in some cases by the peculiar I it has been variously stated that the trial court may 
circumstances of the particular case. For example, 1 properly refuse to give other requested instructions. 


Peoples Trust & Sav. Oo. v. Cohen, 
73 N.B.2d 868. 117 Ind.App. 472 
—Heeter v. Fleming:, 67 •N.B.2d 817, 
116 Ind.App. 644—Prick v. Blckel. 
64 N.B!.2d 436, 115 Ind.App. 114, 
motion denied 57 itT.RSd <62, 222 
Znd. 610*—N. O. (ETelson Mfff. Corp. 
V. Dickson, 63 N.B.2d 640, 114 Ind. 
App. 666—Kea Ri§rflrln St Sons v. 
Scott, 60 N.B.2d 664, 114 Ind.App. 
4—'Town of Arffos v, Harley, 49 N. 
m2d 563, 114 Xnd.App. 290—Pierce 
V. Clemens, 46 •N.EI.2d 886, 118 Ind. 
App. 66—Workman v. Workman, 
46 H.mSd 718, 118 Ind.App. 246— 
Hourh V. Miller, 44 iH.B.2d 228. 
113 Znd.App. 188—City of Terre 
Haute V. Webster, 40 K,B.2d 972. 
118 Znd.App. 101—^Kinir v. Rans- 
burr 89 N.B.2d 832, 111 Tnd.App. 
523. rehearing: denied 40 *K.E.2d 999, 
111 Znd.App. 528—Samuel B. Pente¬ 
cost Const. Co. V. O'Donnell, 39 N. 
R2d 813, 112 Znd.App. 47—McKin¬ 
non V. Parrlll, 88 N.R2d 1008, 111 
Tiiil.App. 343—Van Drake v. Thom¬ 
as. 88 N.B.2d 878, 110 Znd.App. 686 
—Porker v. nerkas, 88 K.B.2d 296. 
in Znd.App. 92—Z>augrherty v. 
Hunt, 38 iM.B.2d 250. 110 Znd.App. 
364—Crane Co. v, Nfewman, 87 N. 
B.2d 782, 111 Znd.App. 378—Coca 
Cola llottilnr Works of Evansville 
V, WilUams, 37 ^.B.8d 708, 111 Znd. 
App, 603—Meyer v. Oarvin, 87 N. 
B1.3d 891, 110 Znd.App. 408—Wahl 
Co. V. Compton, 86 N.B.3d 942, 109 
Znd.App. 681—Pitcairn v. White- 
aide, 84 K.B.2d 943, 109 Znd.App. 
693—Mitchell v. Oodsey, 83 N.B. 
3d 746, 109 Ind.App. 899—GKiardian 
Itife Zns, Co. of America v. Bar¬ 
ry, 83 N.B.Id 699, 109 Xnd.App. 286 
—Onmth V. Thrall, 29 N.a2d 846, 
109 Ind.App. 141—Perry v. Perry, 
97 H.B.Id 118, 108 Xnd.App. 98— 
Sweeney v. Sweeney, 26 ^.11.2d 
278, 107 Znd.App, 466—Pennsylva- 
ttla Zee A Coal Co. v. Bllaoher, 21 
!H.B.8d 486, 106 Znd,App. 618— 
Forrey v. Turpin. 80 N.ELld 312, 
106 Znd.App. 681—Blair v. May, 19 
9>r.&.td 490, 106 Znd.App. 589—Neal 
T. SUfford. 18 N,B.2d 960, 106 Ind. 
App. 189—Terre Haute Union 
Transfer A Storate Co. v, Piokett, 
16 N.S.fd 766, 106 Ind.App. 82, re- 
hearlns denied 16 iN.B.2d 778, 106 
Znd.App. 83—Jonea v. Bersman, 16 
N.B.Id 740, 106 Znd.App. 439— 
State Farm Mut Automobile Ins. 
Co. V. Kramer, 14 N.a.2d 741, 106 
Znd.App. 691—Farmers Mut Aid 
Aee'n of Warrlok, Vanderburfh and 
Gibson Counties v. Tater, 12 N.SLSd 
888 . 104 lnd,App. 664—Fletcher 

Trust Co. V. Hauser, 11 N.B.2d 
2018, 106 Znd.App. 881—Daly v. 
Showers, 8 N,B.8d 189, 104 Znd* 
App. 480—Hettmanapsrver v. Hett- 
aansperssr, 6 N.B.8d 666, 108 Znd. 
Appk 688 — Dunbar Demaree, 8 


!N.B.2d 1003. 102 Znd.App. 685— 
Farmers Loan & Trust Co. v. Mock, 

2 !N.E.2d 286, 102 Ind.App. 270— 
Kranlng v. Taggart 1 iNr.B.2d 689, 
103 Ind.App. 62—Central Indiana 
Ry. Co. v. Mitchell, 199 N.B. 439, 
102 Ind.App. 121—American Sure¬ 
ty Co. of New York v. Jay Lodge 
No. 87, F. & A. M., 196 N.B. «66, 
102 Ind.App. 82—Oaktown Tele¬ 
phone Co. V. Miller, 194 N.B. 741, 
101 Ind.App. 108, followed In Bruce- 
ville Telephone Co. v. Miller, 194 
N.B. 776, 101 Ind.App. 701, and 
Freelandville Telephone Co. v. 
Miller. 194 N.B. 775. 101 Ind.App. 
701—New York Cent R. Co. v. 
De Leury. 192 N.B. 125, 100 Znd. 
App. 140—Smith V. Mills, 185 N. 
B. 327, 98 Znd.App. 543—Hill v. 
Boggs, 185 N.B. 800, 98 Ind.App. 
506—^Marshall v. Temperley, 192 
N.B. 106. 100 lnd.App. 131—Hoo- 
aier Lumber Co. v. Spear, 189 N. 
B. 683, 99 Xnd.App. 582—Sowers v. 
Indiana Service Corporation, 138 
N.B. 865, 98 Znd.App. 261—Illi¬ 
nois Pipe Line Co. v. Coffman, 188 
N.B. 217, 98 Znd.App. 410. 

Xowa.—^Korf V. Fleming, 82 N.W.2d 
85, 280 Iowa 501, 8 A.L.R. 270— 
Wilson V. Fleming, 81 N.W.2d 898, 
289 Zowa *718, motion denied 82 N. 
W.2d 798, 289 Iowa 918—Lawson 
V. Ifordyce, 21 N.W.2d 69, 287 Iowa 
28—Bonnett v. Oertwlg, 14 N.W. 
2d 789, 284 Iowa 864—Steen v. 
Hunt 11 N.W.2d 690. 284 Iowa 
88—Duncanson v. City of Fort 
Dodge. 11 N,W.2d 588, 238 Xowa 
1825—Davidson v. Vast 10 N,W,2d 
12, 288 Zowa 684-^hatto v. Grabin, 
6 N.W.2d 149, 288 Zowa 46—Hoff¬ 
man V. Jones, 294 N.W. '588, 229 
Iowa 888—Remer v. Tatkln Bros. 
Freight Lines. 289 N.W. 477, 227 
Zowa 908—Stoner v. Zowa State 
Highway Commission, 287 N.W. 
269, 227 Iowa 115—Womochil v. 
Peters, 285 N.W. 151, 226 Iowa 
924—Kirchttsr v. Dorsey & Dorsey, 
284 N.W. 171, 226 Zowa 288—Buett- 
ner v. L>e Mars Mut Zns. Ass'n of 
Le Mars, 282 N.W. 788, 225 Zowa 
847—Thomas v. Charter, 278 N.W. 
920, 224 Xowa 1378—Smithson v. 
Mommsen, 276 N.W, 47. 224 Iowa 
807—Rosandsr v. ZCnee, 271 N.W. 
292, 222 Zowa 1164—Laudner v. 
Jsmss, 266 N.W. 15. 281 Zowa 668— 
Bnils V. Nelson, 868 N.W. 506, 220 
Xowa 771—Orr v. Hart 868 N.W. 
84, 619 Xowa 406—Kissr v. Morton 
Farmers' Mut Zns. Ass*n, 846 N.W. 
758, 216 Xowa 926—Mitchell v. 
Burgher, 246 N.W. 857, 216 Xowa 
869. 

Ksn.—DeGraw v. ‘BTa.nsss City A 
Lfsavenworth Transp. Co., 228 P, 
8d 627, 170 ICan, 718—Belts v. Here¬ 
ford, 220 P,2d 186, 169 Kan. 666 
—Henderson v. National Mut Cat. 
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Co., 216 P.2d 226, 168 Kan. 674— 
Schulz V. Chicago, R. I. A P. R- 
Co., 206 P.2d 966, 167 Kan. 228— 
Baker v. Western Casualty A Sure¬ 
ty Co., 190 P.2d 860, 164 Kan. 876 
—^Peterson v. Tescas Co., 186 P.2d 
259, 163 Kan. 671—Moyer v. Dolose 
Bros. Co., 178 P.2d 270, 1'62 Kan. 
484—Mulich V.. Graham Ship By 
Truck Co., 174 P.2d 98, 162 Kan. 
61—Jelf V. Cottonwood Falls Gas 
Co.. 160 P.2d 270, 160 Kan. 112— 
Davis V. B:ansas Blec. Power Co., 
162 P.2d 806, 169 Kan. 97—Phillips 
V. Hartford Accident A Indemnity 
Co., 142 P.2d 704, 167 ICan. 681 
—Sams V. Commercial Standard 
Ina Co.. 189 P.2d 869, 167 Kan. 
278—^Moseman v. L. M. Penwell 
Undertaking Co., 100 P.2d 669, 161 
Kan. 610—Marsol Credit Co. v. 
Blacker, 95 P.2d 286, 150 Kan. 477 
—Chapman v. Bcrgholt, 86 P.2d 
618, 149 Kan. 172—clones v. Mc¬ 
Cullough, 83 P.2d 669, 148 Kan. 
661—^Farmer v. Central Mut Ins. 
Co. of Chicago, Ill., 67 P.2d 511. 
145 Kan. 951—Intfen v. Hutson. 65 
P.2d 676. 146 Kan. 889—Shreve v. 
White, 67 P.2d 24, 148 Kan. 838— 
Scheve v. Heiman, 47 P.2d 70, 142 
Kan. 870—^Moses v. Missouri Pac. 

R. Co., 26 P.2d 259. 188 Kan. 847— 
Wilson V. Walt 26 P.2d 848. 188 
Kan. 206, 89 A.L.R. 478—Damlts v. 
Christian, 21 P.2d 824, 187 Kan. 
562—Pirott v. Keinen, 19 P.2d 728, 
187 Kan. 186, modified on other 
grounds 96 P.2d 468, 188 Kan. 819. 

Ky.—^Lexington Hospital v. White. 
245 S.W.2d 927—Gherrow ▼. Watts' 
Adm'r, 226 S.W.2d 929, 812 Ky. 
262—^Bituminous Casualty Oorp. v. 
Campbell, 2S4 8.W.2d 692, 811 Ky. 
488—Commonwealth v. Webb, 216 

S. W.2d 898, 809 Ky. 98—Bullock v. 
Gay. 177 aW.2d 888. 296 Ky. 489 
—Kentucky Virginia Stages v. 
Tackett's Adm'r, 171 S.W.2d 4, 
294 Ky. 189—Pacific Mut Life Zna 
Co. V. Fagan, 166 S.W.2d 1007, 992 
Ky. 588—I>avis v. Gray, 184 S.W. 
2d 984, 280 Ky. 819—Nussbaum v. 
Wasbutsky. 117 S.W.2d 902, 278 
Ky. 661—Louisville A N. It Co. 

V. Hall, 117 aw.2d 571, 278 Ky. 
690—City of Paris v. Carr, 114 S. 

W. 2d 4?4, 272 Ky. 878—Strunk's 
Iiane A Jelllco Mountain Coal A 
Coks Co. V. Manus, 110 aW.2d 281. 
270 Ky. 641—Consolidated Coach 
Corp. V. Baris* Adm'r, 94 S.W.2d 6, 
268 Ky. 814—^Louisville Ry. Co. v. 
Breeden, 77 S.W.8d 268. 257 Ky. 
95—Malone's Bx'x v. Ohssapsake 
A O. Ry. Co., 61 aW.2d 876, 249 
Ky. 882—Colonial Supply Co. v. 
Bramlett 60 S.W.2d 969, 249 Ky. 
882—^IHival v. Duvsl, 60 S,W,2d 
861, 249 Ky. 186—Goldberg v. WUn- 
derliob, 59 aw.2d 1018, 248 Ky. 
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although correct, where the instructions already J given, on the whole, are such as are necessary and 


798—Warfield Natural Gas Co. v. 
Wright, 54 S.W.<2d 666, 246 Ky. 208. 
Me.—Desmond v. Wilson, 60 A.2d 782, 
148 Me. 262—Glazer v. Grob, 3 A. 
2d 896, 186 Me. 123—Stetson v. Oav- 
erly, 176 A 478, 133 Me. 217— 
Young V. Potter, 174 A 387, 133 Me. 
104. 

Md.—^Victor Lynn Lines v. State, for 
<Use of Pursel, 87 A2d 165, 199 Md. 
468—Singleton v. Roman, 72 A2d 
706, 196 Md. 241—State, to Use of 
Creasey v. Pennsylvania R. Co., 69 
A2d 190, 190 Md. 686—Bethlehem- 
Sparrows Point Shipyard v. Scher- 
penisse, 60 A2d 256, 187 Md. 375— 
Precision Development Co. v. Fast 
Bearing Co., 87 A2d 905, 183 Md. 
399—Brotman v. McNamara, 29 A 
2d 264, 181 Md. 224—Feinglos v. 
Weiner, 28 A2d 677, 181 Md. 88— 
Bozman v. State, to Use of Cron- 
hardt, 9 A2d 60. 177 Md. 161— 
Pitcher v. Daugherty, 8 A2d 917, 
177 Md. 146—Salisbury Coca Cola 
Bottling Co. V. Lowe, 4 A2d 440, 
176 Md. 230—Neas v. Bohlen, 199 
A 862, 174 Md. 696—O’Neill & Co. 
V. Crummltt, 190 A. 763, 172 Md, 
53—^Pennsylvania R. Co. v. Quality 
Products. 189 A 200, 171 Md. 291— 
Gavin v. Tinkler. 184 A 903, 170 
Md. 461—Jones v. Wayman, 182 A. 
417, 169 Md. 670—Yellow Cab Co. 
V. Lacy, 170 A 190, 166 Md. 688— 
Ausherman v. FWsch, 163 A 852, 
164 Md. 78. 

Mass.—Dubois v. Soule Mill, 82 N.F. 
2d 886, 323 Mass. 472—^Perry v. 
Boston Elevated Ry. Co., 76 N.E.2d 
663, 322 Mass. 206—Braimaster v. 
Wolf, 70 N.B.2d 697, 320 Mass. 620 
—^Irving V. Goodimate Co., 70 N.B. 
2d 414, 320 Mass. 454, 171 AL.R. 
326—Comean v. Beck, 64 N.E.2d 
436, 319 Mass. 17—^Reidy v. Cromp¬ 
ton & Knowles Loom Works, 60 N. 
m2d 589, 318 Mass. 136—Ball v. 
Forbes, 49 N.E.2d 898, 314 Mass. 
200—^Berwin v. Levenson, 42 N.B. 
2d 668, 311 Mass. 239—Williamson 

V. Feinsteln, 41 N.E.2d 186, 311 

Mass. 322—Timmins v. F. N. Jos- 
lin Co., 22 N.E.2d 76, 303 Mass. 
540, 123 A.L.R. 691—Birch v. 

Strout, 20 N.B.2d 429, 803 Mass. 28 
—Squires v. Fraska, 17 N.Ew2d 693, 
301 Mass. 474—Boss v. Travelers 
Xns. Co., 4 N.E.2d 468, 296 Maas. 
18—FOrra v. Hume, 194 N.B. 801, 
289 Mass. 266—^Karjavainen v. Bus- 
well, 194 N.E. 296, 289 Mass. 419— 
Rezendes v. Prudential Ins. Co. of 
America^ 189 N.B. 826, 286 Mass. 
505. 

Mich.—Alley v. Klotz, 81 N.W.2d 816, 
320 Mich. 521—^Michigan Fire & 
Marine Ins. Co. v. Pretty Lake Va¬ 
cation Camp, 26 N.W.2d 166, 316 
Mich. 197—Schmidt v. Willbrant, 

, 21 N.W.2d 194, 318 Mich. 460— 
Van Arsdale v. Olympia Inc,, 17 N. 

W. 2d 790, 810 Mich. 662—Dallas v. 


Garras, 10 N.W.2d 897, 306 Mich. 
813—Routt V. Berridge, 293 N.W. 
900, 294 Mich. 666—Gurn v. Murray, 
284 N.W. 676, 288 Mich. 143—Tanis 
V. Eding, 273 N.W. 761, 280 Mich. 
440—^Bryant v. Brown, 271 N.W. 
666, 278 Mich. 686—Krukowski v. 
BJnglehardt, 267 N.W. 806, 276 Mich. 
136—Harding v. Blankenship, 264 
N.W. 812, 274 Mich. 118. 

Minn.—Cameron v. Evans, 62 N.W.2d 
793—Devall v. Leonard, 67 N.W.2d 
835—Manteuffel v. Theo. Hamm 
Brewing Ca, 66 N.W.2d 310, 238 
Minn. 140—^Moeller v. Hauser, 54 
N.W.2d 639, 237 Minn. 368—Peter¬ 
son V. Minneapolis St. Ry. Co., 53 
N.W.2d 817, 236 Minn. 628—Bukow- 
ski V. Juranek, 36 N.W.2d 427, 227 
Minn. 313—Mattfeld v. Neater, 32 
N.W.2d 291, 226 Minn. 106, 3 A.I...R. 
2d 909—Eichten v. Central Minn. 
Co-op, Power Ass’n of Redwood 
County, 28 N.W.2d 862, 224 Minn. 
180—Dally v. Ward, 26 N.W.2d 217, 
223 Minn. 266—^Blanton v. Nortli- 
ern Pac. Ry. Co.. 10 N.W.2d 382, 216 
Minn. 442—O’Neill v. MinneapoliH 
St. Ry. Co., 7 N.W.2d 666, 213 Minn. 
614—^Ryan v. Twin City Wholesale 
Grocer Co., 297 N.W. 706. 210 Minn. 
21—^Honan v. Elinney, 286 N.W. 404, 
206 Minn. 486—Schorr v. Minnesota 
Utilities Co., 281 NW. 623, 203 
Minn. 384—^Doody v. St. Paul City 
Ry. Co., 270 N.W. 583, 198 Minn. 
673—Kolars v. Delnik, 266 N.W. 
706, 197 Minn, 183—Jensvold v. 
Minnesota Commercial Men’s Ass’n, 
267 N.W. 86, 192 Minn. 476—Kouri 

V. Olson-Keogh Produce Co., 263 N. 

W. 98, 191 Minn. 101—Mcllvaine v. 
Delaney, 252 N.W. 234, 190 Minn. 
401—O’Connor v. Chicago, M., St 
P. & P. Ry. Co., 251 N.W. 674, 190 
Minn. 290, followed in 263 N.W. 670, 
190 Minn. 290, certiorari denied 
Chicago, M., St P. & P. R. Co. v. 
O’Connor, 54 S.Ct 860, 292 U.S. 661, 
78 LuEd. 1600. 

Miss.—Jefferson v. Pinson, 69 So.2d 
234—^Koestler v. Burton, 41 So.2d 
362, 207 Miss. 40—Kirk v. Kirk, 40 
So.2d 648, 206 Miss. 668—McKay v. 
Taylor, 2 So.2d 837—^Meridian 
Amusement Concession Co. v. Rob¬ 
erson, 198 So. 335, 188 Miss. 136— 
Evans Motor Freight Lines v. 
Fleming, 185 So. 821, 184 Miss. 
808^—^Pearl River Valley R. Co. v. 
Moody, 171 So. 769, 178 Miss. 1— 
Goodyear Yellow Pine Co. v. Mitch¬ 
ell, 149 So. 792, 168 Miss. 152, sug¬ 
gestion of error overruled 150 So. 
810, 168 Miss. 152. 

Mo.—^Bolino V. Illinois Terminal R, 
Co., 200 aw.2d 352, 355 Mo. 1236— 
Clark V. Powell, 176 S.W.2d 842, 851 
Mo. 1121—Bean v, City of Moberly, 
169 S.W.2d 393, 360 Mo, 976—Vroo- 
man v. Hill, 147 S.W.2d 602, 347 
Mo. 841—Willard v, Robertson, 120 
S.W.2d 911—Arnold v. May Depart¬ 
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ment Stores Co., 85 S.W.2d 748, 337 
Mo. 727—McNeill v. Fidelity & Cas¬ 
ualty Co. of New York, 82 S.W.2d 
582, 336 Mo. 1142—^Homan v. Mis¬ 
souri Pac. R. Co., 70 S.W.2d 869, 
335 Mo. 30—Homan v. Missouri 
Pac. R. Co., 64 S.W.2d 617, 334 Mo. 
61, certiorari denied Missouri Pac. 

R. Co. V. Homan, 64 S.Ct. 661, 291 

U. S. 683, 78 L.Ed. 1070—McDonald 

V. Kansas City Gas Co., 69 S.W.2d 
37, 832 Mo. 356—Spears v. Schantz, 
App., 246 SW.2d 399—Clark v. Mis¬ 
souri Natural Gas Co., App., 246 S. 

W. 2d 685, reversed on other 
grounds, Sup., 261 S.W.2d 27—Mar¬ 
tin V. Ficklin, 227 S.W.2d 69. 240 
Mo.App. 1226—Purdy v, Moore, 
App., 224 S.W.2d 838—Kulengowski 
V. Withington. App., 222 S.W.2d 679 
—Fleetwood v, Milwaukee Mechan¬ 
ics Ins. Co., App., 220 S.W,2d 614— 
Smith V. Qerhardt App., 220 S.W.2d 
85—Wendegatz v. Kansas City Gas 
Co., App., 217 S.W.2d 269—Abresch 

V. Schultz. App., 216 S.W.2d 134— 
B. C. Robinson Lumber Co. v. Cot¬ 
tonseed Delinting Corp., App., 207 

S. W.2d 63—Hensley v. Dorr. App., 
202 S.W.2d 653—Rose v. Knobclock. 
App., 194 S.W.2d 943—Schulte v. 
Basler, App., 185 aw.2d 320—Pet¬ 
tyjohn V. Kansas City Public Serv¬ 
ice Co.. App., 181 aw.2d 179, opin¬ 
ion quashed in part on other 
grounds 188 S.W.2d 650, 854 Mo. 
79—Shipper v. Dr. O. M. Coe. Inc., 
APP., 174 S.W.2d 887—Chc‘rvek v. 
St. Louis Public Service Co., App., 
178 S.W.2d 699—Ashenford v. L. 
Yukon & Sons Produce Co., 172 S. 

W. 2d 881, 237 Mo.App. 1241—Sloan 

V. Farmer, App., 168 S.W.2d 467— 
Petrovio v. Standard Fire Ins. Co. 
of Hartford, Conn.. 167 S.W,2d 412, 
237 Mo.App. 290—Hart v. Kansas 
City Public Service Co., App., 154 
S.W.2d 600—<lounts v, Coca-Cola 
Bottling Co. of St. Louis, App., 149 
S.W.2d 418—Bergerson v. General 
Ine. Co. of America, of Seattle, 
Wash., 148 S.W.2d 812, 235 Mo.App. 
806—Fricks V. Zchord, App., 145 S. 

W. 2d 999—Alleger v. School Dlst. 
No. 16, Newton County, App., 142 
8.W.2d 660—Stocker v. City of 
Richmond Heights, 132 S.W.2d 1116, 
235 Mo.App. 277—Finley v. Austin, 
App., 132 S.W.2d 1109—Conway v. 
Kansas City Public Service Co., 125 
S.W.2d 935, 284 Mo.App. 596, cer¬ 
tiorari quashed State ex rel. Kan¬ 
sas City Public Service Co. v. Shain, 
184 S.W.2d 58. 845 Mo. 542—Bohn v. 
City of Maplewood, App.. 124 S.W. 
2d 649—Wilson V. Terminal R. 
Ass’n of St Louis, App., 121 S.W.2d 
282—Boehm v. Acacia Mut. Life 
Ins. Co., App., 119 S.W.2d 976— 
Feunstein v, Olick, App., 116 S.W. 
2d 141—State ex rel. State Highway 
Commission v. Bailey, 116 S.W.2d 
17, 234 Mo.App. 168—Wilson v. 
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Most Worshipful Grand Lodge of 
A. P. & A. M. for State of Missouri 
and its Masonic Jurisdiction. App., 
114 S.W.2d 173—McAboy v. Hulett, 
App., 112 S.W.2d 86—Martin v. Bul- 
Cin. App., Ill S.W.2d 063—Wheeler 
V. Breeding, App., 100 S.W.2d 1237 
—Uuekor v. National Life & Ac¬ 
cident Ins. Co. of Nashville, Tenn., 
App.. 109 S.W.2d 911—Myers v. 
Qolloday, App., 104 S.W.2d 1007, 
opinion Quashed on other grounds 
State ex rel. Oolloday v. Shain, 110 
S.W.2d 719, S41 Mo, 889—Coffee v. 
S. S. Kresge, App.. 102 S,W.2d 161 
—Koat V. Freeman, App., 101 S.W. 
2d 94—Aabury v. Fidelity Nat. 
Bank db Trust Co., 100 S.W.2d 946, 
231 Mo. App. 437—Bverhardt v. 
Garner, App., 100 S.W.2d 71—Cova 
V. Bankers & Shippers Ins. Co. of 
New York, App., 100 S.W.2d 23— 
Chandler v. Guenther, App., 96 S.W. 
2d 638—Privette v. City of West 
Plains, App., 93 S.W.2d 2S1—Sin¬ 
clair Hefintng Co. v. Farmers Bank 
of Portageville, 91 S.W,2d 122, 230 
Mo.App. 1132—Goldsberry v. Farm¬ 
ers Mut. Fire db Lightning Ins. Co. 
of Polk County, App., 86 S.W.2d 678 
—Crupe V. Spicusza, App., 86 S.W, 
2d 347—tiente v. Finley, App., 83 
S.W.2d 166—Johnson v. Smolinsky, 
81 aW.2d 434. 229 Mo.App. 662— 
Burow V. St. Louis Public Service 
Co.. APP., 79 H.W.2d 478—Karrelson 

V. Flournoy. 78 S.W.2d 896, 229 Mo. 
App. 682—Millhouser V. Kansas 
City Public Service Co., App., 71 S. 

W. 2d 160—Schnurr v, Perlmutter, 
App., 71 S.W.2d 63—Keene v. Far¬ 
ris, App., 67 S.W.2d 626—Uobison 
V. Chicago Uroiit Wentom H. Co., 
APP., 66 S.W.2d 180—Felts V, 
Bposia, App., 61 3.W.2d 402—Yeok 
V. Adams, App., 61 S.W.2d 228— 
Fortner v. Kelly, App.. 60 S.W.2d 
642. 

Mont.—Bogovioh v. Chicago, M., St. 
P. db P. a Co.. 20S P.2d 971, 122 
Mont. 612—Broberg v. Northern 
Pac. Ry. Co., 182 P.2d 861.120 Mont. 
280—Kornto v. Mike Horse Mining 
A Milling Co.. 180 P.2d 252. 120 
Mont. 1—ilatchoit v. Craney, 172 P. 
Id 808. 119 Mont. 162—Bogovich v. 
Roandrett, 168 P.2d 687, 117 Mont, 
841—Palmer v. Risk. 88 P.8d 16. 
108 Mont. 108—Jewett v, Gleason, 
68 P.2d t, 104 Mont 68—Ralph v. 
MscMarr Stores, 68 P.2d 1285. 108 
Mont. 421—Mellon v. Kelly, 41 P.2d 
49. 90 Mont. 10—Stagg v. Btagg, 22 
1*.2d 866. 96 Mont. 673—Heckaman 
V. Northern Pact. Ity. Co., 20 P.3d 
268, 98 Mont, 863. 

Neb.—Perrine v. llukser, 62 N,W.2d 
677, 168 Neh. 190—Snyder v. Farm¬ 
ers Irr. nist. 61 N.W.2d 667, 157 
Neb. 771—Peat!Oc!k v. J. L. Brandeis 
A Sons. 60 N.W.2d 648, 167 Neb. 
614—Cartwright A Wilson Const. 
Co. y. Smith, 61 N.W.2d 874, 166 
Neb. 431—Myers v. Wlllmemth. 30 
N.W.2d 423. 161 Neb. 712—Umberg- 


er V. Sankey. 38 N.W.2d 21, 161 
Neb. 488, rehearing denied 88 N.W. 
2d 661, 161 Neb. 525—Fimple v. 
Archer Ballroom Co., 35 N.W.2d 
680, 150 Neb. 681—^Allen v. Massa¬ 
chusetts Mut Life Ins. Co.. 80 N. 
W.2d 885, 149 Neb, 233—Spaulding 

V. Howard, 27 N.W.2d 832, 148 Neb. 
496—^Blanchard v. Lawson, 27 N. 

W. 2d 217, 148 Neb. 299—In re 

House’s Estate, 18 N.W.2d 600, 146 
Neb. 866. 169 A.L.R. 401—Mc- 

Naught V. New York Life Ins. Co., 
18 N.W.2d 66, 146 Neb. 694—John¬ 
son V. Batteen, 18 N.W.2d 626, 144 
Neb. 384—Roberts v. Carlson, 8 N. 
W.2d 176, 142 Neb. 861—Parks v. 
Metz. 299 N.W. 643. 140 Neb. 236— 
Preston v. Farmers Irr. List, 293 
N.W. 343, 138 Neb. 604—Micell v. 
Equitable Life Assur. Soc. of U. S., 
293 N.W. 112, 138 Neb. 867, re¬ 
hearing denied Micell v. Equitable 
Life Assur. Soc., 294 N.W. 669, 188 
Neb. 367—^Ponda v. Northwestern 
Public Service Co.. 292 N.W. 712, 
138 Neb. 262—^From v. General 
American Life Ins. Co.. 273 N.W. 36, 
132 Neb. 731—^Kennedy v. Woods, 
267 N.W. 890, 131 Neb. 217—George 
A. Hoagland A Co. v. Insurance Co. 
of North America, 267 N.W. 239, 131 
Nob. 106—McConnon A Co. v. Bel¬ 
lamy. 262 N.W. 863. 129 Neb. 743— 
In ro Alexander’s Estate, 268 N.W. 
066, 128 Nob. 334—Plttenger v. Sal¬ 
isbury A Almaulst, 261 N.W. 287, 
126 Neb. 672—Monasmith v. Cosden 
Oil Co., 246 N.W. 623, 124 Neb. 827 
—Baumann v. Hutchinson, 246 N. 
W. 696,124 Neb. 188. 

Nev.—Hotels El Rancho v. Pray, 187 
P.2d 568, 64 Nev. 691—Wells, Inc., 
V. Shoemake, 177 P.2d 461, 64 Nev. 
57^—J. C. Penney Co. v. Gravelle, 
166 P.2d 477, 62 Nev. 434—Los An- 
gsUs A S. If. R. Co. V. Umbaugh, 
128 P.2d 224, 61 Nev. 214. 

N.K.—Barton v. Pelletier, 96 A.2d 
141, 98 N.H. 90—Lamontagne v. 
Canadian Nat Ry. Go., 79 A.2d 835, 
97 N.H. 6—OJf. S. Fidelity A Guar¬ 
anty Co. V. Mlnault, 72 A.2d 161, 96 
N.H. 168—^Lynch v. L. B. Sprague, 
Inc., 66 A.2d 697, 96 N.H. 485— 
Marohand v. Public Service Co„ 66 
A.2d 468. 96 N.H. 422—Williams v. 
Walker, 61 A.2d 522, 96 N.IL 281— 
Lindberg v. Swenson, 60 A.2d 468, 
96 N.H. 184—O’Brien v. Public 
Service Co., 68 A.2d 607. 96 N.H. 70 
—Dane v. MacGregor, 62 A.2d 200, 
94 N.H. 294—Broulllette v. J. F. 
McElwain Co., 61 A.2d 41, 94 N.H. 

. 239—Beaudin v. Continental Bak¬ 
ing Co., 60 A.2d 77. 94 N.H. 202— 
Bellemare v. Ford, 46 A.2d 882, 94 
N.H. 88—Morin v. Champlin, 43 A. 
2d 772. 98 N.H. 422—Nashua 

Gummed A Coated Paper Co. v. 
Noyes Buick Co., 41 A.2d 920, 93 
N.H. 848—Watkins v. Holmes, 36 
A.2d 396. 93 N.H. 68—Walsh v. 
Public Service Co. of New Hamp¬ 
shire. 30 A.2d 494, 92 N.H. 331— 
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Smith V. Bailey, 23 A.2d 363, 91 N. 
H, 607—Putnam v. Bowman, 196 
A. 866, 89 N.H. 200—Smith v, Bos¬ 
ton A M. R. R.. 190 A. 697, 88 N.H. 
430, reheard 191 A. 833, 88 N.H. 430 
—^Perreault v. Allen Oil Co., 179 
A. 366, 87 N.H 306—Smith v. Bos¬ 
ton A M. R. R.. 177 A. 729, 87 N. 
H. 246—Carr v. Orrill, 166 A. 270. 
86 N.H. 226—^Noel y. Lapointe, 164 
A. 760. 86 N.H 162. 

N.J.—^Batts V. Joseph Newman, Inc., 
71 A.2d 121, 3 N.J. 603—Paolercio 
V, Wright. 67 A.2d 168, 2 N.J. 412 
—Spence v. Maier, 61 A.2d 690, 1 
N.J. 36—^Laurino Co. v. Daly Bldg. 
Corp., 91 A.2d 492, 21 N.J.Super. 
666—Bergen County Sewer Author¬ 
ity V. Borough of Uttle Ferry, 83 
A.2d 4, 15 N.J.Super. 43—^hirk v. 
Walters, 69 A.2d 829, 137 N.J.Law 
319—Spence v. Maier, 69 A.2d 609, 
137 N.J.Law 284, affirmed 61 A.2d 
690, 1 N.J. 36—^Van Rensselaer v. 
Viorst, 67 A.2d 49, 136 N.J.Law 628 
—^Williams v. Guerrerl, 64 A.2d 198, 
136 N.J.Law 60—Le Bavin v. Sub¬ 
urban Gas Co., 46 A.2d 664, 134 N. 
J.Law 10—Corra v. Magenheim, 43 
A.2d 688, 133 N.J.Law 146 affirmed 
Appeal of Magenheim. 45 A.2d 453, 
133 N.J.Law 559—^Kellam v. Akers 
Motor Lines, 42 A.2d 261, 133 N.J. 
Law 1—Lovett v. Borough of Key- 
port, 42 A.2d 199, 133 N.J.Law 122 
—Schlfano v. Kaiser, 41 A.2d 206, 
182 N.J.Law 499—^Young v, Ste¬ 
vens, 89 A.2d 116, 132 N.J.Law 124 
—Gribbln v. Fox, 32 A.2d 863, ISO 
NJ.Law 367, affirmed 35 A.2d 719, 
131 N. J.Law 187—Thompson v. 
Barab, 16 A.2d 649, 126 N.J.Law 
461, affirmed 19 A.Sd 780, 126 N.J. 
Law 427-218-220 Market Street 
Corp. V. Krich-Radiseo, Inc., 11 A. 
2d 109, 124 N.J.Law 302—Max v. 
Max, 10 A.2d 163, 123 N.J.Law 680, 
affirmed 15 A.2d 616, 125 N.J.Law 
271—Pllsky V. Lehigh Valley R. 
Co., 4 A.2d 889, 122 N.J.Law 168, 
affirmed 8 A.2d 296, 128 N.J.Law 
203 — ^Henry v. Ehrlich Transfer A 
Trucking Co., 3 A.2d 468, 121 N.J. 
Law 641—Lilley v, Florence Pipe 
Foundry A Machine Co., 1 A.2d 460, 
121 N.J.Law 147—Walsh v, Isgro. 
1 A.2d 891, 121 N.J.Law 166— 
McCann v. McCarthy, 198 A. 826, 
120 N.J.Law 191—Wall v. G. It. 
Wood. Inc., 197 A, 41, 119 N.J.I^w 
442—Oimbel V. Laird A Co., 194 A. 
618, 119 N.J.Law 170—Noss v. Har¬ 
ris, 189 A. 628. 117 N.J.I-aw 427— 
Halllgan v. Westmont Loving Serv¬ 
ice, 187 A. 729, 14 N.J.Miac. 819— 
Hahn v. Metropolitan Life Ins. Co., 
188 A. 146, 118 NJ.Law 126— 
Domanowski v. Prudential Ine. Co. 
of America, 182 A. 906, 116 NJ.Law 
247—^Meckert v. Prudential Ins. Co. 
of America, 176 A. 887. 114 NJ.Law 
820—Henry v. HaussHng. 176 A. 
564, 114 NJ.Law 222—Albert v. 
Ford Motor Co., 172 A. 879, 112 N. 
J.Law 697—^Miller v* Public Serv- 
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Ice Co-ordinated Transport, 168 A. I St. Ky. Co., 10 N‘.E3.2d 282, 56 Ohio 


409, 111 N.J.L.aw 339--Vanto v. 
Juneman, 166 A. 85, 111 N.J.Law 
18—Koch V. Koll, 164 A. 441, 110 
N-J.Law 293—^Nelson v. Levy, 169 
A. 780, 12 N.J.Mlsc. 93—Mass v. 
Fidelity Union Title & Mortgage 
Guaranty Co., 169 A. 527, 12 N.J. 
Mlsc. 78. 

N.M.—Jones v. Citizens Bank of Clo¬ 
vis,‘265 P.2d 366, 58 N.M. 48—Frei 
V. Brownlee, 248 P.2d 671. 56 N.M. 
677—Chandler v. Battenfleld, 283 
P.2d 1047, 55 N.M. 361—Lujan v. 
McCuistion, 232 P.2d 478, 55 N.M. 
275—Snodgrass v. Turner Tourist 
Hotels, 109 P.2d 775, 46 N.M. 50— 
Larsen v. Bliss, 91 P.2d 811, 43 N. 

M. 265—Schultz v. Young, 24 P.2d 
276, 37 N.M. 427. 

N.Y.—^Barbato v. Vollmer, 76 N.Y.S. 
2d 528, 273 App.DIv. 169—Carotenu- 
to V. Surface Transp. Co., 68 N.Y.S. 
2d 519, 271 App.Div. 990—Kaminsky 
▼. American Newspapers, 18 N.Y. 
S;2d 68, 268 App.Div. 1073, affirmed 
28 N.E.2d 971. 283 N.Y. 748—An- 
gerosa v. White Co., 290 N.Y.S. 204, 
248 App.Div. 426, affirmed 11 N.E. 
2d 326. 276 N.Y. 624—Samuel v. 
Manrith Realty Corporation, 276 

N. Y.S. 892, 243 App.Div. 652. 

N.C.—^Hoke V. Atlantic Greyhound 
Corp.. 42 S.B.2d 693, 227 N.C. 412— 
Broocks V. Muirhead, 25 S.E.2d 889, 
223 N.C. 227—Queen City Coach Co. 
r. Lee. 11 S.E.2d 341, 218 N.C. 820 
—General Motors Acceptance Corp. 
V. Edwards, 197 S.B. 613, 213 N.C. 
736, 116 A.L.R. 1217—Odum v. Na^ 
tlonal Oil Co., 196 S.E. 823, 213 N.C. 
478. 

N.D.—Peterson v. Bober, 66 N.W,2d 
831—Enget V. Neff. 43 N.W.2d 644, 
77 N.D. 856—^Reservation Motor 
Corp. V. Mayer, 43 N.W.2d 637, 77 
N.D. 431—MoCullagh v. Fortune, 
38 N,W.2d 771, 76 N.D. 669—Myers 
v. BCagert Const. Co., 28 N.’W’.2d 29, 
74 N.D. 436—Bagg v. Otter Tall 
Power Co., 297 N.W, 774, 70 N.D. 
704—Griffin v. Implement Dealers* 
Mut Fire Ina Co., 260 N.W. 780, 
64 N.D. 146. 

Ohio.—Bobbitt V. Maher Beverage Co., 
89 N.E.2d 683, 162 Ohio St. 246— 
Rice ▼. City of Cleveland, 68 N.M 
2d 768, 144 Ohio St. 299—^Keller v. 
City Ry. Co., App., 84 NJBJ.2d 69— 
Reed V. Pearl Assur, Co., 80 N.E.2d 
232, 82 Ohio App. 298—Gottesman 
V. City of Cleveland, App., 70 N, 
E.2d 149—^Behan v. Cincirmati St. 
By. Co., 69 N-E.2d 160, 78 Ohio App. 
129—Haney v. Dayton St Transit 
Co., App., 67 NJai2d 794—Wampler 

T. Staley, App., 69 N.E.2d 65—Goeh- 
ring V. DUlard, 68 N.E.2d 486, 74 
Ohio App. 259, affirmed 60 N.E.2d 
704, 146 Ohio St 41, 168 A.I1.R. 299 
—Glasco V. Mendelman, App., 68 
K.E.2d 94, reversed on other 
grounds 66 N.E.2d 210, 148 Ohio St 
649—^Howden v. Kerley, App., 44 
NJBL2d 109—Boenke T, Cincinnati 


App. 227—City Ice & Fuel Co. v. 
Center, 6 N.E.2d 580, 54 Ohio App. 
116 . 

Okl.—McBlroy v. Frost 268 P.2d 273 
—Cooke V. Townley, 266 P.2d 1108 
—Carter Oil Co. v. Johnston, 267 
P.2d 817, 208 OkL 664—New York 
Life Ina Co. v. Wisa 261 P.2d 1058, 
207 Okl. 622—George v. Greer, 260 
P.2d 863, 207 Okl. 494—Town of 
Braggs v. Slape, 250 P.2d 214, 207 
Okl. 420—Stiers v, Mayhall, 248 P. 
2d 1047, 207 Okl. 219—Wood V. 
Thompson, 248 P.2d 606, 207 Okl. 
153—Witt V. Houston, 246 P.2d 
753, 207 OkL 25—Grand Distribut¬ 
ing Co. V. Adams, 244 P.2d 571, 206 
Okl. 461—City of McAlester v. Ma¬ 
lone, 243 P.2d 667, 206 Okl. 348— 
W. L. Hulett Lumber Co. v. Bart- 
lett-Collins Co., 241 P.2d 378, 206 
OkL 93—Dippol V. Hargrave, 240 
P.2d 1070. 206 Okl. 26—^Andrews v. 
Moery, 240 P.2d 447, 205 Okl. 636— 
Magnolia Petroleum Co. v. Norvell, 
240 P.2d 80. 205 Okl. 646—Bock V. 
Sypert, 239 P.2d 898. 206 Okl. 504 
—R & S Auto Service v. McGill, 
238 P.2d 1089. 205 Okl. 495—Jordan 
V. Lake, 234 P.2d 406, 206 Okl. 22— 
Coston V. Adama 224 P.2d 956, 203 
Okl. 605—Southwest Ice & Dairy 
Products Co, V. Faulkenberry, 220 
P.2d 257, 203 Okl. 279, 17 A.L.R.2d 
1373—^Pact Ga.s Co. v. Baker, 218 
P.2d 912, 203 Okl. 124—Earl W. 
Baker Utilities Co. v. Haney, 218 
P,2d 621, 20$ Okl. 91—Moore v. 
Cason Bros., 212 P.2d 460, 202 Okl. 
262—Self V. Vickery, 207 P.2d 287, 
201 Okl. 492—^Auten v. Livingston, 
207 P.2d 256, 201 Okl. 467—Thomp¬ 
son V. Mlnnls, 202 P.2d 981, 201 
Okl. 164—West v. Cloplne, 198 P. 
2d 742, 200 Okl. 626—^Lea v. Amer¬ 
ican Nat. Bank of Pryor Creek, 186 
P.2d 321, 199 Okl. 360—Shayler v. 
West 185 P,2d 057, 109 Okl. 386— 
American Home Mut Life Ins. Co. 
V. Gunn, 184 P.2d 766, 199 Okl. 220 
—Chuck's Bar v. Wallace, 176 P. 
2d 484, 198 Okl. 162—Jones v. Spic¬ 
er's, Ino., 178 P.2d 421, 197 Okl. 
674—Thomeis v. State ex rel. Com'rs 
of Land Office, 172 P.2d 973, 197 
OkL 450—Oklahoma Tax Commis¬ 
sion V, Price, 167 P.2d 873, 197 Okl. 
1—Key V. British Am. Oil Produc¬ 
ing Co., 167 P.2d 657, 196 Okl. 668 
—^Reese v. Russell, 164 P.2d 972, 
196 OkL 326—Ada Steam Laundry 
V, Kitchens. 164 P.2d 877, 196 Okl 
285—^Rogers v. Lassiter, 164 P.2d 
682, 196 Okl. 228—Landree v. City 
of Mangum, 164 P.2d 680, 196 Okl, 
281—Wilkerson v. Grand River 
Dam Authority, 161 P.2d 746, 196 
Okl. 678—Burton v. Ham, 156 P.2d 
618, 196 Okl. 282—Cease v. Ren- 
shaw, 166 P.2d 617, 195 OkL 217— 
Maley v. Henley, 164 P.2d 970, 196 
Okl. 61—Criterion Theatre Com. Y. 
Stams, 154 P.2d 92, 194 OkL 624— 
Melton V. Schulte, 164 P.2d 90, 194 
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Okl. 639—Atchison, T, d: S. F. Ry, 
Co. V. Raleigh, 164 P.2d 62, 194 Okl. 
689—Leslie v. Hammer, 163 P.2d 
101, 194 Okl. 636—Bauels v, Tulsa 
City Lines, 147 P.2d 460, 194 Okl. 
79—^Farmers' Union Co-op. Gin Co. 
V. Squyers, 145 P.2d 949, 198 Okl. 
678—Garrett v. Kennedy, 146 P.2d 
407, 193 Okl. 606—Stroud v. Tomp¬ 
kins, 145 P.2d 396, 193 Okl. 483— 
City of Tulsa v. Caudle, 141 P.2d 
107, 193 Okl. 6—Oorpus Juris cited 
la Eagle-Picher Min, & Smelting 
Co. V. Drinkwine, 141 P.2d 66, 67, 
192 Okl. 662—Meier v. Edsall, 137 
P.2d 926, 192 Okl. 529—^Anthony v. 
Colvin. ISO P.2d 819, 191 Okl. 476, 
reheard 145 P.2d 384, 191 Okl. 476 
—^Kansas, Oklahoma & Gulf Ry. 
Co. V. Pruitt 128 P.2d 281. 191 Okl. 
131—O'Hern v. Hatter, 119 P.2d 48. 
189 Okl. 663—^Venmex Oil Co. v. 
Thomas, 117 P.2d 640, 189 Okl. 407 
—Grand River Dam Authority v. 
Beauchamp. 116 P.2d 904, 189 Okl. 
240—Qrand River Dam Authority 
v. Bymaster. 116 P.2d 902, 189 Okl. 
245—Grand River Dam Authority 
V. Victor, 114 P.2d 466, 189 OkL 162 
—^Empire Oil & Refining Co. v. 
Fields, 112 P.2d 896, 188 Okl. 666, 
appeal dismissed 62 S.Ct 79, 814 

U. S. 672, 86 L.Bd. 468—Biggers v. 
Ward, 106 P.2d 791, 188 Okl. 44— 
Frederick v, Newby, 106 P,2d 626, 
187 Okl. 678—Lowden v. Larson, 
102 P.2d 144, 187 Okl. 226—City of 
Norman v. Finley, 97 P.2d 761, 186 
Okl. 829—^Hartman v. Dunn, 96 P.2d 
897, 166 Okl. 9—Standard Theatres 
Corp. V. Hughes, 91 P.2d 1068, 185 
Okl. 877—Yellow Cab Operating Co. 

V. Brush, 90 P.2d 1074, 185 Okl. 156 
—^Dierksen v, Hollingworth, 89 P. 
2d 858, 184 Okl. 611—Oarrett v. 
Haworth, 88 P,2d 822. 188 OkL 669 
—Oklahoma City Ada-Atoka Ry. 
Co. V. Riddle. 82 P.2d 804, 188 Okl. 
818—Helmerick 4b Payne v* Green, 
80 PM 678. 168 Okl. 164—Oklahoma 
Natural Oas Co. v. Courtney, 79 P. 
2d 886, 182 Okl. 582—Mailing v. 
Michael, 78 F.2d 704, 182 Okl. 608 
—Colohensky v, Wllllsineon, 72 P. 
2d 887, 181 Okl. 58—Rogers v. Dick¬ 
erson, 71 P.2d 729, 110 OkL 695— 
Breshsars v. Wright 71 P.2d 455, 
180 Okl. 568—Champlin Refining 
Co. of New Mexico v. Huntington, 
69 P.2d 81, 180 Okl. 280—Safe-way 
Cab Service Co. of Oklahoma City v. 
Gadberry. 67 P.2d 484. 180 Okl. 61 
—Indian Territory Illuminating Oil 
Co. ▼. Adame. 64 P.2d 706, 179 Okl. 
129—Home State Life Ins. Co. v. 
Jennings, 64 P.2d 804, 179 Okl. 89 
—^Rowland V. Morgan, 68 P.2d 712, 
178 Okl. 600—Black v. Warren, 88 
P.2d 88, 178 CHcL 216—McLaughlin 
T. Union Transpw Cow, 57 P.2d 866, 
177 Okl. 116—Kelmerioh A Payne 
V. Nunley, 54 P.id 1088, 176 Okl. 246 
—Good Samaritan Z4fe Aas'n ▼. 
Smith, 64 P.2d 66L 176 OkL 51— 
Wirt PYanklln Petroleum Corp, T. 
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Page. 63 P.2d 67(, 176 Okl. 616— 
Arffo Oil Co. V. SnoufCer, 52 P,2d 
SOS, 176 Okl. 382—Dills v. Calloway, 
52 P,2d 707, 176 Okl. 895—National 
Aid Life Ass'n v. Long, 61 P.2d 814, 
176 Okl. 150—Central Nat. Bank of 
Alva V. Baker, 60 P.2d 1128, 174 
Okl. 376—Oklahoma City v. Wil- 
eoxson, 48 P.2d 1039. 173 Okl. 433 
—Norton Johnson Buiok Co. v. 
Lindley, 46 P,2d 526, 173 Okl. 93— 
Sautbine v. C. X. T. Corporation, 46 
P.8d 764. 172 Okl. 626—Graf Pack¬ 
ing Co. V. Pelphrey, 42 P.2d 889,171 
Okl. 416—Matnard v. Fowler, 42 P. 
8d 878, 171 Okl. 682—Lacy v. Bd- 
wards, 41 P.8d 64, 170 Okl. 468— 
Ruasell-Locke Super Service v. 
Vaughn, 40 P.2d 1000, 170 Okl. 377 
—James B. Bennett Sb Co. v. Robin¬ 
son. 39 r.2d 86. 170 Okl. 174—Okla¬ 
homa City V. Hayden, 37 P.2d 642, 
169 Okl. 602—Posey v. Brown, 87 
P,2d 683, 169 Okl. 466—Kirschner 
V. Kirschner, 86 P,2d 297, 169 Okl. 
129—Shell Petroleum Corporation 
V. Wood, 82 P.2d 882. 168 Okl. 274 
—City of Tulsa v. Creckmore, 29 P. 
2d lOl, 167 Okl. 208—Thompson v. 
Burnett. 27 P.2d 1058, 167 Okl. 82. 
Or.—Denton v. Arnstein, 260 P.2d 
407, 197 Or. 28—Phillips v. Colfax 
Co.. 245 P.2d 808, 196 Or. 286— 
Ssnkirik v. Royce, 286 P.2d 886, 
193 Or. 682—Barnes v. Davidson, 
126 P.2d 289, 190 Or. 608—Alford 
V, Cochran, 316 P.2d 667* 189 Or. 
24—Bobbins v, Xrwin. 178 P.2d 
935, 180 Or. 667—Parker v. Pettit, 
188 r.2d 692. 171 Or. 481—Silfast 
V. Matheny. 186 P.'Od 260. 171 Or. 
1—Kiddie V. Sehnitser, 114 P.2d 
109, 167 Or. 816, opinion adhered 
to 117 P.8d 988, 167 Or. 816—Suko 
V. Northwestern lee 4k Gold Storage 
118 P.2d 209. 166 Or. 667— 
Guedon V. Booney, 87 P.2d 209, 
160 Or. 621, 230 A.L.R. 1388— 
Bowles V. Crsaaon. 78 P.2d 824, 
169 Or. 129—Bailey v, Opp, 77 P. 
Id 826, 169 Or. 201. rehearing de- 
nlsd 80 r.8d 40. 169 Or. SOI—Vro- 
msn V, Upp, 77 P.Sd 482. 158 Or. 
697—Hsitom V. Fellows, 78 P.2d 
680. 167 Or. 614—Stuart v. Occi¬ 
dental Life Ins. Co., 68 P.2d 1087, 
166 Or. 032—Bowles v. Creason, 66 
P.2a 1183. 160 Or. 878—Lamb V. 
Woodry. 68 P.ld 1287. 164 Or. 80. 
108 A.UB. 914—Jnhnson v, Rob¬ 
erta Broa„ 48 P.2d 466. 161 Or. 
911—Holder v. Barendrlck, 89 P. 
2d 967, 149 Or. 220—Westhoff v. 
Shannon, II P.ld 896. 148 Or. 407 
—Helder v. Unicums, 80 P.ld 884. 
141 Dr. 410—Mattson v. Pruden¬ 
tial Savings A lioaa Ass*n. 18 P. 
8d 688, 141 Or. 661. 

Pa.—Woldow V, Dsver, 97 A.2d 7T7, 
874 Pa. 870—Davis v. Piatt, 76 A. 
Sd 816. 866 Pa, 688—Kuth v. Alle¬ 
gheny County, 18 A.ld 18, 889 Pa. 
418—Pries V. New Castle Refrac¬ 
tories Co., 8 Aid 418, 882 Pa. 607 
—Psmuiyivaala Co. for Insurances 
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on Lives and Granting Annuities 
V. Philadelphia Blec. Co., 200 A 18, 
881 Pa. 126—Lutz v. Allegheny 
County, 196 A 1. 327 Pa. 687— 
Struppler v. Rexford, 192 A 886, 
326 Pa. 645—Slpowicz v. Olivieri, 
102 A2d 176, 174 Pa.Super. 649— 
Simplex Steel Products Co. v. Gole- 
man, 4 A 2d 230, 134 Pa.Super. 306 
—Wertheimer, to Use of Hlger, v. 
Morris Haber Building & lioan 
Ass'n, 172 A 16, 118 Pa.Super. 42 
—Brown v. Bahl, 170 A 346, 111 
Pa.Super. 508—^Holland v. Stevens, 
Com.Pl., 4 ChestCo. 421—Womer 
v. Azar, Com.Pl.. 64 Dauph.Co. 49, 
14 Monroe L.B. 80—Vuchovich v. 
King, Com.Pl.. 9 Fay.L.J. 170— 
First Nat Bank & Trust Co. of 
Bethlehem v. Shatter, Com.Pl., 18 
L6h.L.J. 871, affirmed 12 A2d 916, 
838 Pa. 24*4. 

R. I.—^Harley v. Big Ben Market Co., 
98 A 2d 870—^D’Ambra v. Ohanian, 
74 A2d 646. 77 R.I. 218—Tokma- 
klan v. Fritz. 67 A2d 834. 76 R.I. 
496—Smith V. Roberge, 64 A2d 885, 
73 R.I. 296—R. H. Kimball. Inc., v. 
Rhode Island Hospital Nat. Bank, 
48 A2d 420, 72 R.I. 144—Milliken 

V. Weybosset Pure Food Market, 
44 A2d 723, 71 R.I. 312—Baldwin 
Y. Higgins, 27 A2d 845, 68 R.I. 
824—Callan^ Const Co. v. Martin, 
20 A2d 632, 67 R.I. 20—Boettger 
r. Mauran, 12 A2d <286, 64 R.I. 340 
—Kitchen V. Barrett, 192 A 800, 
68 R.I. 888—Young v. Young. 186 
A. 901. 56 R.I. 40>1. 

S. C.—Jelf Hunt Machinery Co. v. 
South Carolina State Highway 
Dept, 66 S.B.2d 260, 219 S.C. 840 
—Wolfe V. Brannon, 44 S.B.2d 888, 

I 211 S.C. 282—^Levesque v. Clearwa¬ 
ter Mfg. Co., 41 S.B.2d 92, 209 S.C. 
494—Hanks v. Ivester, 187 S.D. 
788, 181 S.C. 888—Ford v. Atlantic 
Coast Line R. Co., 168 S.B. 143, 169 
S.C. 41, affirmed Atlantic Coast Line 

R, Co. V. Ford, 58 S.Ct 249, 287 U, 

S. 602, 77 L.E!d. 457. 

S.D.—Bathke v. Myklebust, 12 N.W. 
Sd 660, 69 S.D. 584—Zeigler v. Ky<i 
an, 271 N.W, 767, 66 S.D. 110. 

Tenn.—M. Rose & Co. v. Snyder, 
•206 S.W.2d 897, 186 Tenn. 499— 
City of Knoxville v. Hargis, 198 
S.W.2d 666, 184 Tenn. 261^—New 
York Life Ins. Co. v. Nashville 
Trust Co., 169 S.W.2d 81, 178 Tsnn. 
437—White v. Seler, App., 264 S. 

W. 2d 241—Strickland Transp. Co. v* 

Douglas, App., 264 S.W.2d 288— 
Central Truckaway System v, Walt- 
ner, 253 S.W.2d 986. 86 Tenn.App. 
202—Miller v. Thrasher, 251 S.W. 
2d 446. 88 Tenn.App. 88—Act-0- 
tane Gas Service Co. v. Hall, 248 
S.W.2d 898. 85 Tenn.App. 600— 
France v. Newman, 248 S.WJ2d 892, 
86 Tenn.App. 486—Act-O-Lane Qas 
Service Co. v. Clinton, 246 S.W.2d 
796, 86 Tenn.App. 442—General 

Shale Products Corp. v. Reese for 
Use and Benefit of U. S. Fidelity 
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& Guaranty Co., 246 S.W.2d 788, 
86 Tenn. App. 428—Simpkins ▼. 
Manner®, 286 S.W.2d 984, 84 Tenn. 
App. 244—Carman v. Hufl. 227 S. 
W.2d 780, 82 Tenn.A!PP. ‘687—^Letel- 
lier-Philllps Paper Co. v. Fle^iwr,. 
222 S.W.2d 42, 8i2 Tenn.App. 187— 
Howell V. Accident & Casualty Ins.. 
Co. of Winterthur, Switzerland, 22^ 
S.W.2d 901, 32 Tenn.A'pp. S3—Mc¬ 
Mahan V. Tucker, 216 S.W.2d 366, 
81 Tenn.App, 429—Spivey v, St 
Thomas Hospital, 211 S.W.2d 460. 
81 Tenn.App. 12—Graham v, Cloar, 
206 S.W,2d 764, 80 TenmApp. SOS 
—Jones V. Noel, 204 S.W.2d 836. 
80 Tenn.App. 184—Neal v. Midgett, 
198 S.W.2d 82. 29 Tenn.App. 620 
—Tri-State Transit Co. of Louisi¬ 
ana V. Duffiey, 178 S.W.2d 706. 27 
Tenn.App. 781—Getz v. Weiss, 160 
S.W.2d 438. 26 Tenn.App. 620—Bur¬ 
row V. Lewis, r42 S.W.2d 758, 24 
Tenn.App. 253—^Tallent v. Fox, 141 
S.W.2d 486, 24 Tenn.App, 96—Han¬ 
sard V. Ferguson, 132 S.W.2d 221. 
28 Tenn.App. 306—General Contract 
Purchase Corp. v. Conner. 126 S.W. 
2d 347, 23 Tenn.App. 1—^Duling y. 
Burnett 124 S.W.2d 294, 22 Tenn. 
App. 522—Darnell v. McfNlchols. 
122 S.W.2d 808, 22 TenmApp. 287 
—Melody V. Hamblin, 115 S.W.2d 
287, 21 Tenn.App. 687—Trevathan 
V. Lynch, 118 S.W.2d 416, 21 Tenn. 
App. 549—^Tennessee Coa*;h Co. v. 
Young, 80 S.W,2d 107, 18 TenmApp. 
692—Caldwell v. Hodges, 77 S.W. 
2d 817, 18 Tenn.App. 366—Bourne 

V. Barlar, 67 S.W.2d 761, 17 Tenn. 
App. 876—Hager v. Hager, 66 S. 

W. 2d 2G0, 17 TenmApp. 14*8—Na¬ 
tional Life & Accident Ins. Co. v. 
Yates, 64 S.W.2d 524. 16 Tenn.App. 
844—City of Knoxville v. Ryan. 
18 Tenn.App. 186—Wilson v. Qadd. 
18 Tenn.App. *6—Louisville A N. R. 
Co. V. Frakes, 11 Tenn.App. 698 
—^Bdgington V. Kansas City, M. A 
B, R, R. Co„ 10 Tenn.App. 686— 
Crafton v. Harris, 9 Tenn.App. 661 
—Dennie v. Isler, 8 TennuApp. 1 
—Nashville Hy. A Light Co. v. 
Mitchell, 7 Tenn.App. 690—Ander¬ 
son V. Innman, 3 Tenn.App. 196— 
Tennessee Hermitage Nat. Bank v. 
Hinds, 1 Tenn.App. 608—^Harbin v. 
Blam, 1 Tenn.App, 496—Kidd y. 
Kirby, 1 Tenn.App. 242—C. D. Ken¬ 
ny Co. V. Williams, 1 Tenn.App. 184 
—Chicago, M. A O. R. Co. v, Wheel¬ 
er, 1 Tenn.App, 100. 

Tex.—Williams v. Young, Clr.App.* 
257 aw.2d 842, error refused no 
reversible error—Thomas v. Calla^ 
way, Civ.App., 861 S.W.2d 921, er¬ 
ror refused no reversible error— 
Funderburk v. Doffiemyer, Civ.App.. 
284 S.W.2d 889, error refused— 
Highway Ins. Underwriters v. Luf- 
kin-Beaumont Motor Coaches, Ov. 
App., 215 aw.2d 904, refused no 
reversible error—Dallas Ry. A Ter¬ 
minal Co. V. Orr, Civ.App., 210 8L 
W.8d 868, affirmed 816 aW.ld 
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proper to enable the jury to arrive at a correct i at the trial fairly and clearly cover the entire 
verdict,5 or where the instructions already given | case,® or cover all the applicable propositions em- 

147 Tex. 883—Corpus Jtirls cited 2d 389. 178 Va. 207—Temple v. Wash. 73—Washington Brick, Lime 

la Meier v. Murphy. Civ.App., 207 S. Moses, 8 S.B.2d 262. 175 Va. 320 & Sewer Pipe Co. v. Anderson. 29 P. 

W.2d 947, 951—Fisheries Co. v. —Miller v. Jones. 6 S.E.i2d 607, 174 2d 690, 176 Wash. 416—Alexiou v. 

McCoy, Civ.App., 202 S.W. 343, er- Va. 336—Muhleman & Kayhoe v. Nockas, 26 P.2d 619. 175 Wash. 

Tor refused—^Brazos River Conser- Marks, 190 S.B. 86, 168 Va. 81— 142—McMullen v. Warren Motor 

vation & Reclamation IMst. v. Har- Brown v. Coates, 182 S.B. 554, 165 Co., 26 P.2d 99, 174 Wa.sh. 464— 

mon, Civ.App., 178 S.W.2d 281, error Va. 264—Poole v, Kelley, 173 S.B. Drolesbaugh v. Market Operating 

refused—Houston Oil Co. of Texas 637, 162 Va. 279. Corporation, 24 P.f2d 627.174 Wash. 

V. Skeeler, Civ.App.. 178 S.W.2d 740 Wash.—Arnold v. U. S. Gypsum Co., 299—Chapin v. Stlckel. 22 P.2d 

—^Fenner v. American Surety Co. 267 P.2d 689—Shields v. Paarmann, 290, 173 Wash. 174—Washington 

of New York, Civ.App.. 156 S.W.2d 249 P.2d 377. 41 Wash.2d 423—Sev- v. City of Seattle, 16 P.2d 597. 170 

27^, error refused—Corpus juris ener v. Northwest Tractor & Bauip- Wash. 371, 86 A.L.R. 113. 

cited la Peden Iron & Steel Co. v. ment Corp., 247 P.2d 237, 41 Wash. W.Vo.—Davis v. Sargent, 78 ‘S.B.2d 
Claflin, Civ.App., 146 S.W.2d 1062, 2d 237—Mitchell v. Rogers, 226 P. 217—Wilson v. Bdwards, 77 S.B.2d 

1067—Standard Paving Co. v. Pyle. 2d 1074, 37 Wash.2d 630—Lankford 164—United Fuel Co. v. Allen, 76 

Civ.App., 131 S.W.2d 200—Rivera v. Tomhari, 218 P.2d 627, 36 Wash. S.B.2d 88—Chesapeake & O. Ry. 

V. Westbrooks, Civ.App.. 126 S.W. 2d 412, 19 A.L.R.2d 462—McCall Co. v. Johnson, 69 S.B.2d 393—Kel- 

2d 46, error refused—^Amerine v. v. Washington Co-op. Farmers ly v. Rninelle Coal Co.. 64 S.B.2d 

Darden, Civ.App., 116 S.W.2d 763 Ass'n, 212 P.2d 813, 36 Wash.2d 606, 136 W.Va. 694—Davis v. Pugh, 

—Church V. Pagenstecher, Civ. *337—Christensen v. Grays Harbor 67 S.B.2d 9, 133 W.Va. 669—Somer- 

App., 104 S.W.2d 72, error dismiss- County, 210 P.2d 693, 34 Waah.2d ville v. I>ell«sa, 56 S.B.2d 766, 133 

ed—^Federal Crude Oil Co. v. 878—^Brown v. Intercoaatal Fisher- W.Va.. 4'36—Gilmore v. Montgom- 

Tount-Lee Oil Co.. CivA.pp.. 73 S. ies, 207 P,2d 1205, 34 Waah.2d 4« cry Ward & Co., 56 S.B.2d 106, 133 

W. 2d 969, error dismissed and cer- —Boyle v. Lewis, 193 P.2d 332, 30 W.Va. 342—Billy v. Powell, 66 S. 

tiorari denied 56 S.Ct. 666, 205 U. Wash.2d 665—Strom v. Dobrln. 18'6 B.2d 889, 133 W.Va. 278—Skaff v. 

S. 741, 79 L.Bd. 1687—Texas Bm- P.2d 906, 29 Waah.2d 198—Bronk Dodd, 44 S.B.2d 621, 130 W.Va. 640 

ployers’ Ins. Ass*n v. White, Civ. v. Davenny, 171 P.2d 237, 26 Wash. —O’Flaherty v. Tarrou, 48 S.B.2d 

App., "OS S.W.2d 611, error dis- 2d 443—^Larson v. City of Seattle, 392, 130 W.Va. 826—Franklin v. 

missed. 171 P.2d 212, 25 Wash.2d 291—Bis- Pence. 36 S.B.2d 505, 128 W.Va. 

Utah.—Hickman v. Union Pac. R. Co., sell v. Seattle Vancouver Motor 363—Mills v. Inter-Ocean Casualty 

213 F.2d 660, 117 Utah 136—Moser Freight, 168 P.2d 3p0. 26 Wash.2d Co., S3 S.B.2d 90. 127 W.Va. 400 

V. Zion’s Co-op. Mercantile Inst, 68—D’Amico v. Conguista., 167 P, —Adkins v, Raleigh Transit Co., 31 

197 P.2d 136, 114 Utah 68—Barle 2d 167, 24 Wash.2d 674—Cham- S.B.2d 775, 127 W.Va. 131—Reyn- 

V. Salt Lake & Utah R. Corp., 165 pagne v. Department of Labor and olds v. GriUlth, 30 S.B.2d 81, 126 W. 

P.2d 877, 109 Utah 111—Moore v. Industries, 156 P.2d 422, 22 Wash, Va. 766—Hhlngleton Bros, v, La- 

Miles, 168 P.2d 67$, 108 Utah 167 2d 412—Milne v. City of Seattle. sure, 6 S.B.2d 252, 122 W.Va. 1— 

—Spackman v. Benefit Ass’n of 145 P.2d 888, 20 Wa8h.2d 30—Codd Bbert v. Bbert, ^00 S.B. 831, 120 

Ry. Employees, 89 P.2d 490, 97 v. New York Underwriters Ins. Co., W.Va. 722—Hawkins v. Glens Falls 

Utah 91—Jensen v. Logan City, 67 144 P.2d 234, 19 Wash.2d 671— Ins. Co., 177 S.B. 442, 116 W.Va. 

P.2d 708, 89 Utah 347—^Malia for Viking Automatic Sprinkler Co. v. 618—Adams v, O. C. Murphy Co„ 

Use and Benefit of Creditors of Pacific Indemnity Co., 142 P.2d 394, 174 8.B, 794, 115 W.Va. 122—Dav- 

Korth Sarrpete Bank v. Seeley, 67 19 Wash.2d 294—^Sova v. First Nat. enport v« Haupt, 169 S.B. 833, 113 

P.2d 357, 89 Utah 262—Miller v. Bank of Femdale, 138 P,2d 181, 18 W.Va. 695. 

■New York Life Ins. Co., 87 P.2d Wash,2d 88—^Brewer v. Berner, I'SX Wls.—Van Oalder v. Snyder, 35 N. 
547. 84 Utah 539—Thomas v. Frost, P.2d 040, 15 Wash.2d 644—Codd v. W.2d 187, 254 Wls. 120—McGill v. 

27 P.2d 469, 83 Utah 207—^Ryan v. Westchester Fire Ins. Co., 128 P. Baumgart, 288 N.W. 799, 233 Wis, 

Beaver County, 21 P.2d 858, 82 2d 968, 14 Wash.2d 600, 161 A.L.R. 86. 

Utah 27, 89 A.L.R. 1253. 316—State Bank of Wilbur v. Phil- Wyo.—Brown v. Wyoming Butane 

Vt—Bressett v. O'Hara, 70 A.2d 238, lips, 119 P.2d 664, 11 Wash.2d 483 Gas Co., 205 P.2d 118, 66 Wyo. 67 

116 Vt. 118—^Russell v. Pllger, 37 —Gephart v. Stout, 118 I*.2d 801, —Barber v. Sheridan Trust & Sav. 

A.2d 403, 113 Vt. 637—^Perkins v, 11 Wash.2d 184—Simmons v. Kalin, Bank, 78 P.2d 1101, 63 Wyo. 66— 

Vermont Hydro-Blectrlc Corpora- 116 P.2d 840, 10 Wash.2d 409— Northwest States Utilities Co. v. 

tlon, 177 A. 631, 106 Vt. 367—Mer- Leer v. Cohen. 116 P.2d 636, 10 Brouilelte, 66 P.2d 228, 61 Wyo. 

chants’ Nat. Bank v. Carpenter, Wash.2d 239—Manos v. James, 110 132, rehearing denied 69 P.2d 628, 

166 A. 909, 106 Vt. 339. P.2d 887, 7 Wa8h.2d 695—Sweazey 61 Wyo. 132. 

V€u—Cape Charles Plying Service v, v. Valley Transport, 107 P.2d 6’67, 3 C.J. p 148 note 47—9 C,J. p 293 

Nottingham, 47 S.B.2d 540, 187 6 Wash.2d 324, 140 A.L.R. 1, opin- notes 86-37—«17 C.J. p 1064 notes 

Va. 444—^Powell v. Virginian Ry. ion adhered to 111 P.2d 1010, 6 97-99—27 aj. p 846 note 74—66 

Co., 46 S.E.2d 429, 187 Va. 384— Wash.2d 324, 140 A.If.R. 20—I^und- C.J. p 866 note 94, p 1020 note 46 

Volght v. Reber, 46 S.B.2d 16, 187 berg v. Baumgartner, 106 P.2d 666, —64 C.J, p notes 47. 49. 

Va. 167—Adams v. Plaza Theatre, 6 Wa8h.»2d 619—Wiggins v. North Application of rule in criminal prose- 

43 S.B.2d 47, 186 Va. 403—Price Coast Transp. Co., 98 P.2d C76, 2 cutions see Criminal Law f 1333. 

v. Francis, 35 S.B.2d 823, 184 Va. Wash.2d 446—Wylie v. Stewart, 84 Disposition of requests in general 

484—Cooke v. Griggs, 3*3 S.E.2d P.2d 1004, 197 Wash. 215—Alver- see infra If 404-412. 

764, 183 Va. 861—Middlesboro Coca- sen v. Kansas City Life Ins. Co., 82 Repetition in general see supra 6 

Cola Bottling Works v. Campbell, P.2d 149, 196 Wash. 91—Walker v. 334. 

20 S.B.2d 479, 179 Va. 693—Third Copeland, 74 P.2d 469, 193 Wash. 

Buckingham Community v. Ander- 1—^Marlowe v. Patrick, 44 P,2d 8* Va.—B, L Du Pont de Nemours & 
son, 17 S.B.2d 433, 178 Va. 478— 776, 181 Wash. 647—O’Connell v. Co. v. Snead's Adm’r, 97 S.K. 812, 

Yellow Cab Co. v. Eden, 16 S.B.2d Home Oil Co., 40 P.2d 991, ISO 124 Va. 177. 

626, 178 Va. 825—^Yellow Cab Corp. Wash. 461—^Poston v. Western 

of Abingdon v, Henderson, 16 S.B. Dairy Products Co., 36 P.2d 66, 179 Ala.—Louisville & N. R, CO. v. 
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braced in the requested instruction,^® even though 
the instruction given in some respects might have 
been less involved and plainer,!^ or where the re¬ 
quested instruction is already^^ or subsequently^^ 
given in the same or substantially the same lan¬ 
guage. Where the matter is sufficiently covered in 
the general charge or other instructions it has been 
held proper to refuse requested instructions without 
reading them,^^ or not to answer them specifically 
at all.^^ The fact that the language of the written 
request is quoted from opinions in reported deci¬ 
sions docs not affect the rule.i® 

fV/ten rule especially applicable. The rule making 
it proper, or at least not erroneous, to refuse a 


TRIAL § 399 

requested instruction covered by other instructions 
is especially applicable where the charge given by 
the court contains a clearer and more specific state¬ 
ment of the law, as applied to the facts, than the 
requested instruction^^ or concretely applies to the 
facts a principle of law which is stated abstractly in 
the requested instruction 8 or where the charge as 
given is more favorable to the requesting party than 
the instruction requested,or at least is as favor¬ 
able to him ;20 or where the court has given a spe¬ 
cial charge at the request of the party on the same 
subject.2i 

The rule is also especially applicable where the re¬ 
quested instruction is merely an amplification or 


Spitzer, 68 So.2d 295, 86 Ala.App. 
706, 

V, Cavin, 198 r.2d 663, 
88 Oal.App.2d 107—Ounter v, Claff- 
KCtt. 161 P.2d 271, 66 Oal.App.2d 
636. 

MIrh.—flr>ana« v. Oarros, 10 N.W.2d 
897. 306 Mirh. 813. 

N>b.—Dworak v. Shlro, 263 N.W, 
655, 126 Neb. 474. 

.V..!. — Dtinlop V. Tubltc ‘Sorvlco Co¬ 
ordinated Transport, 4 A.2d 688, 
122 N.J.l^w 226, 

okb— HoKle V. numgarner, 166 P.2d 
813, 196 Okl. 188—Kurn v, W. D. 
Wright Pniduco Co„ 76 P.2d 1037, 
182 Okl. 206—Oaklaon v. Bagtiy, 46 
PM 331. 172 Okl. 669—Rnid Trana- 
fur A Htoraga Co. v. Flnher, 37 r. 
2d 825, 169 Okl. 484. 

Tenn.—FCeddIng v, Hatcher, 14 Tenn. 
App. 561. 

64 C.J. p 888 note 51. 

xa B.C.—Ott V. American Agr. 
Chemical Co.. 172 S.E. 804, 171 
8.C. 369. 

64 C.J. p 888 note 52. 

XX. Vt.—P« Nottberk v. Chapman, 
108 A. 838, 98 Vt. 378. 

Although areqiiMrted Iwitniotloa 
stated law more olearlr than In- 
atructlon which wan given, failure 
to give the requeiitrd Inatnietlon 
waa not error where the given In- 
Mtructlon fully and fairly atatod 
propoattion requested. 

Cal.—Hooper v. Bronaon, 266 P.2d 
690, 123 Cal.App.2d 24.1—Mi-Nulty 
V. Southern Pao. Co.. 216 VMl 534, 
95 Cnl.App.2d 841—Hivern v. Ciooil- 
enough, 168 P.8d 498, 71 Cal.App, 
2il 228. 

Utah.—Neiaon V. Arrowhead Freight 
Lines, 104 P.2d 225, 99 Utah 129. 

xa. n.1.—R. H. Kimlwll. Inc., v. 
Rhode Island H<»apiial Nat. Bank, 
48 A.2d 420. 72 Il.l. 144. 

W.Va.—navis v. Pugh. 57 aB.2d 9. 

133 W.Va, 569. 

64 C.J. p 888 note 54. 

xa N.C.—Newman v. Queen City 


Coach Co., 169 S.E. 808. 206 N.C. 
26. 

Supplenuatal charge 
Alleged error in falling to submit 
specifled issue was cured, where sup¬ 
plemental charge covering such issue 
was given and was not excepted to. 
—Merchants' Nat. Bank v. Carpen¬ 
ter, 165 A. 009, 106 Vt 339. 

14. Pa.—Simplex Steel Products Co. 
V. Goleman, 4 A.2d 230, 184 Pa.Su- 
per, 806—Tamres v. Reed, 165 A. 
538. 109 Pa.Super. 28. 

64 aj. p 888 note 55. 

16. Pa.—Brown v. Jones, 10 A.2d 
889, 188 Pa.Super, 850—Simplex 
Steel Products Co. v. Coleman, 4 
A,2d 230, 134 Pa.Super. 306—Sine, 
for Use of Rothenberg, v. Way- 
choff. 187 A. 234, 123 Pa.Super. 
334^—^Wertheimer, to Use of Higer, 

V, Morris Haber Building A lx>an 
Ass*n, 172 A. 16, 118 Pa.Super. 42 
—Cross V. Knsmlnger, Com.Pl., 69 
York Leg.Rec. 203. 

64 C.J. p 888 note 66. 

16. U.S.—T..rahy v. Travelers Ins. 
Oo., V,V.Ohlo, 42 F.Supp. 26. 

64 aJ. p 888 note 67. 

17. Itnvn.—Korab v, Chicago, R. I. 
A I*. By. Co., 1'4‘6 N.W. 766, 166 
Iowa 1. Ann.Cas.l916E 637. 

64 C.J. p 889 note 64. 

18. Utfili.—(?ondie v. Rio Grande 
Western U. Co„ 97 P. 120. 84 Utah 
237. 

19. (!al.—Ivundin v. Shumate’s Phar¬ 
macy, 22'1 PM 260, 98 Cal.App.2d 
817. 

Ky.—.Vlles v. Stoiden Stores, 190 S. 

W. 2d 876, 301 Ky. 80, 

Mo.—Rush V. Thoiwpson, 202 S.W.2d 
800, 356 Mo. 668. 

i R.I.—Nskno V. Powers. 190 A. 688, 

I 67 H.I. 490. 

Tex.—Joho V. Houston, Clv.App., 28 
S.W. 408. 

64 C.J. p 889 note 66. 

ao» Iowa.—Staggs v, Bartovsky, 291 
N.W. 443. 228 Xowa 388. 

Minn.—Erickson v. Kusemoller, 253 
N.W. 861, in Minn. 177. 
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Mont—Simons v, Jennings, 46 P. 

2d 704, 100 Mont 56. 

64 C.J. p 889 note 67. 

21. U.S.—De Soto Motor Corpora¬ 
tion V. Stewart, C.C.A.N.M.. 62 F.2d 
914. 

Ala.—^Lindsey v. Barton, 70 So.2d 633, 
260 Ala. 419—^Long-Lewis Hard¬ 
ware Co. V. Abston, 180 So. 261, 235 
Ala. 609. 

Cal.—Shivers v. Van Lobensels, 240 
P.2d 686, 109 Cal.App,2d 286—Biv¬ 
ens V. Haber, 238 P.2d 823, 105 Cal. 
App.2d 628. 

Colo.—Gcrlck V. Brock, 210 P.2d 214. 
120 Colo. 394. 

D.a—Llppman v. Williams. 147 F.2d 
160, 79 U.S.APP.D.C. 334. 

111.—Corens v. Bonaparte, 112 N.E. 

2d 748, 850 U1.APP. 326. 

Mo.—Wilcox T. Coons, 241 S.W.2d 
907, 362 Mo. 831—Dunlaip v. l>on- 
nell, App., 234 S.W.Sd 830—Wheel¬ 
er V. Mlssouri-Kansas-Texas R. 
Co., App., 205 S.W.2d OOd-^olan 

V. Joplin Transfer A Storage Co., 
208 S.W.2d 740, 289 Mo.App. 915 
—Rose V. Knobelock, App., 194 S. 

W. 2d 948—^Richards v. Gardner, 
App., 183 S.W.2d 864—Wagner v. 
Webb City. App., 163 S.W.2d 596 
—Hart V, Kansas City Public Serv¬ 
ice Co., APP., 154 S.W.2d 600— 
Walters v. Adams Transfer A Stor¬ 
age Co., 141 S.W.2d 205, 235 Mo. 
App. 718. 

Tenn.—Melody v. Hamblin. 116 S.W. 

2d 287, 21 TenaApp. 687. 

Va,—Crouse v. Pugh, 49 S.B.2d 421, 
188 Va. 156, 4 A.L,R.2d 1>242—aay 
V. Bishop, 80 S.B.2d 685, 182 Va. 
746. 

W.Va.—Kelly v. Ralnelle Coal Co., 64 
S.E.2d 606, 136 W.Va. 694—Framp- 
ton V. Consolidated Bus Lines, 62 
S.10.2d 126, 184 W.Va. 816—Burdick 
V. City of Huntington, 67 S.B.2d 
886, 188 W.Va. 724—Dlvlta v. At¬ 
lantic Trucking Co., 40 S.lC.2d 824, 
129 W.Va. 267—Peck v. Bez, 49 a 
E.2d 1,129 W.Va. 247. 

64 C.J. p 389 note 68, 
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more detailed restatement of the law and facts, al¬ 
ready clearly charged ,22 or is merely the converse 
or negative of the propositions submitted by other 
instructions or where the requested instruction 
is, at least in part, erroneous,24 or needs qualifica¬ 
tion ;26 or where it is misleading,2® argumenta¬ 
tive,2'*' carelessly drawn,28 involved,29 or irrelevant 
and confusing,20 or singles out and tries to give 
undue prominence to particular portions of the evi¬ 
dence,®^ or embodies principles or facts not in is¬ 
sue in the case,82 or is not necessary to a proper 
determination of the issue.®® 

Refusal by modification. In accordance with the 


principle, discussed infra § 411, that a requested in¬ 
struction need not be given in its exact language, 
a requested instruction may properly be modified by 
striking out propositions or matters of evidence or 
facts which are substantially and correctly covered 
by other instructions given.®4 

Determination whether request covered. Wheth¬ 
er specific requested instructions are covered by 
general or other instructions given is determined 
from the language of the instructions and the cir¬ 
cumstances of each case®® as construed by the usual 
rules of construction of instructions.®® Requested 


22 . Ark.—Capitol Tranap. Co. v. Al¬ 
exander, 24'2 S.W.2d 833, 219 Ark. 
419. 

Cal.—Zuckerman v. Underwriters at 
Lloyd’s, London. 267 P.2d 777, 42 
Cal.2d 460. 

Pla—^Llthffow ITuneral Centers v. 

Loftin, 60 So.2d 745. 

Qa—^Lane Drus: Stores v. Brooks, 29 
S,B.2d 716, 70 GaApp. 878. 

Okl.—Stlnchcomb v. Holder, 116 P. 
2d 891. 189 Okl. 316. 

S. D.—^Peters v. Holslngton, 87 N.W. 
2d 410, 72 S.D. 642, opinion adhered 
to 39 N.W.2d 667, 73 S.D. 144. 

T. ea:.—^Traders & General Ins. Co. v. 
JEUsoher, Clv.App., 210 S.W.2d 662. 
refused no reversible error. 

64 C.J. p 889 note 69. , 

23. Ky.—Wilson v. Dalton's Adm'r, 
228 S.W.‘2d 978. 811 Ky. 286. 

Mo,—^Brandt v. Farmers Bank of 
Chariton County, App., J77 S.W.2d 
667. reversed on other grounds 182 
S.W.2d 281. 868 Mo. 269—Phares 

V. Century Blec, Co., App., 131 S. 

W. 2d 879—Nance v. Lanadell. App., 
78 S.W.2d 846—Gilmartln v. Wells, 
App., 66 S.W.2d 62^. 

Okl.—Umpire Oil & Refining Co. v. 
Fields. 112 P.2d 896, 188 OkL 666, 
appeal dismissed 62 S,Ct 79, 814 

U. S. 572, 86 L.Bd. 468. 

Vt—Gimonds v. Bishop, 196 A, 764, 
109 Vt. 843. 

64 C.J. p 889 note 70. 

24. ni.—Clark V. Gitterman. 86 N.B. 
2d 276, 887 IlLApp. 890—McKenzie 

V. Friel, 61 N.ElSd 407, 826 IlLApp. 
268. 

Znd.—^Toung y. Mader. 14 N.B.2d 829, 
105 Ind.Appi 582. 

Mo.—^Bergerson v. General Ins. Co. 
of America, of Seattle, Wash.. 148 
S.W.2d 812, 285 Mo.App. 806— 
Cameron v. Blectric Household 
Btores, 78 S.W.2d 548, 231 Mo.App. 
889. certiorari quashed State ex rel. 
Blectric ECousehold Stores v. Ho- 
stetter, 89 S.W.2d 28. 838 Mo. 79. 
Ohio.—^Rubbo V. Hughes Provision 
Co.. 36 N.B.2d 144, 67 Ohio App. 
•123, elOlrmed 34 N.B.2d 202, 188 
Ohio St 178. 

44 0.1. p 889 note 71. 


Disposition of requests wholly or 
partially erroneous In general see 
infra $ 408. 

25. U.S.—^Ayers v. Watson, Tex., 11 
S.Ct 201, 137 U.S. 584, >34 L.Bd. 
808. 

26. Ala—^Alabama Power Co. v. 
Bowers, 39 So.2d 402. 262 Ala 49. 

Cal.—Chutuk v. Southern Counties 
Gas Co. of California, 182 P.2d 193, 
21 Cal.2d 872. ' 

Colo.—^Edwards v. Quackenbush. 149 
P.2d 809, 112 Colo. 887. 

Ill.—Dunne v. South Shore Country 
Club, 230 IlLApp. 11. 

Minn.—In re Boese’s Bstate, 7 N.W. 
2d 856, 218 Minn. 440. 

Mo,—^Henry v. First Nat Bank, 116 
S.W2d 121, 232 MO.APP. 1071. 

Ohio.—^Patterson v. George F. Alger 
Co., App., 112 N.B/2d 65. 

R.I.—Rowey v. Mainella 26 A.2d 
755, 68 R.I. 149. 

Va—^Tri-State Coach Corp. v. Stid¬ 
ham, •62 S.B.2d 894, 191 Va 790— 
Tellow Cab Co. v. Bden, 16 S.B.2d 
626, 178 Va 826. 

Wash.—De Nune v. Tlbbitts, 78 P.2d 
521, 192 Wash. 279. 

Misleading instructions in general 
see supra 9 838. 

27. Ala—Dorsey Trailers, Inc. v. 
Foreman, 69 So.2d 459, 260 Ala 
141. 

Cal.—^Laursen v. Tidewater Associat¬ 
ed Oil Co., 263 P.2d 104, 128 Cal. 
App.2d 818—Curland v. Los An¬ 
geles County Fair Ass’n, 258 P,2d 
1063, 118 CaLApp.2d 691. 

Colo.—Orebaugh v. People, 209 P.2d 
922, 120 Colo. 377. 

G^a—^Lane Drug Stores v. Brooks, 
29 e.B.2d 716, 70 GaApp. 378— 
Southern Ry. Co. v. DeFoor, 11 S.B, 
2d 922, 63 GaApp. 650. 

Mich.—^Hutchings v. Takens, 232 N. 

W. 916, 287 Mich. 93. 

Miss.—Cinderella Foods, Division of 
Stevens Industries v« Miller, 52 So. 
2d 641. 

Wash.—^Lyle v. Ginnold, 24 P,2d 449, 
174 Wash. 104. 

Wia—Stelzner v. Boehme, 285 N.W. 
776,1231 Wia 832, 

28. Cal.—^Lundin v. Shumate's Phaiv 
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macy, 221 P.2d 260, 93 CaLApp.2d 
817. 

29. Ala—Alabama Power Co. v. 

Bowers, 39 So.2d 402, 252 Ala 49. 
Wash.—Lyle v, Ginnold, 24 P.2d 449, 
174 Wash. 104. 

3a Idaho.—^Black v. Darrah, 233 P. 

2d 415, 71 Idaho 404. 

Mo.—Gorman v. St Louis Merchants’ 
Bridge Terminal Ry. Co., 28 S.W. 
2d 1023, 325 Mo. 326. 

Va—Voight V. Reber. 46 S.B.2d 16, 
187 Va 167. 

31. Cal.—^Kraft v. Nemeth, 251 P.2d 
355, 115 CaLApp.2d 50. 

III.—Blumb V. Gets. 13 N.B.2d 1019, 
294 IlLApp. 482. 

S.C.—Corpus Jhris oitod in Levesque 
V. Clearwater Mfg. Co., 41 S.B.2d 
92, 96, 209 S.C. 494. 

Tex.—^St Louis Southwestern R. Co. 
V. Cleland, llO S.W. 122, 50 Tex. 
Civ.App, 499. 

32. Ark.—Missouri Pac. R. Co. v. 
Troy, 128 S.W.2d 1003, 198 Ark. 
359. 

Idaho.—Wasson v. Wasson, 253 P.2d 
236, 73 Idaho 359. 

Neb.—Tews v. Bamrlck, 26 N.W.2d 
499, 148 Nsb. 59. 

34 C.jr. p 390 note 75. 

83. U.S.—Palmer v. Miller, D.C.Mo., 
60 F.Supp. 710. 

Wash.—Tobin v. City of Seattle, 242 
P. 2. 187 Wash. 177. 

34. Ark.—Coca Cola Bottling Co. of 
BlytheviUe v. Doud, 76 S.W.2d 87, 
189 Ark. 986. 

64 C.J. p 889 note 60. 

38. N.K.—Stowe V. Hartford, 18 A. 
2d 382, 91 N.K. 261—Welch v. FrU- 
ble Memorial HosplteJi, 9 A.2d 761, 
90 N.K. 337. 

64 C.J. p 889 note 61* 

Beal test is whether in light of en¬ 
tire charge Jury was fully and cor¬ 
rectly instructed on all material is¬ 
sues in the ease.—Phares v. Century 
Blectric Co., Mo.App., 181 aw.2d 
379. 

83. Utah.—Reason v. Western Meat 
Co., 124 P, 285, 40 Utah 398. 
Construction of instructions in gen¬ 
eral see infra ff 4I7-44&, 
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instructions must be considered in the light of, or 
in connection with, the other charges given by the 
trial court,37 and all instructions must be read to- 

gcthcr.33 

b. Qualifications and Idmitations of Rule 

It It Improper to refuse requests for instructions 
which correctly state the law on the Issues presented and 
the evidence If the propositions embraced therein are not 
substantially and correctly covered by the Qeneral charge 
or other Instructions given. 

Where instructions are asked by either party to 
a suit, which correctly state the law on the issues 
presented and the evidence, it fenerally is the duty 
of the court, as discussed infra § 407, to give them; 
and it is improinir and error to refuse them if the 
propositions embraced therein arc not substantially 
and correctly covered by the general charge or other 
instructions given,38 even though correct instruc¬ 
tions on other subjects within the issues are givcn.<» 
The refusal to give a specific instruction clearly ap¬ 
plying the law to the facts of the case is not justified 
by the fact that the law in a general and abstract 
way is covered by the instructions giveu^*' as where 
the effect of the requested special instruction is to 
increase the clearness of the issue, <8 ^nd the ques¬ 
tion is one which is difficult for the lay mind to 
comprehend and the giving of an erroneous in¬ 
struction, although unobjected to, can in no way 
cure an error committed by the refusal of a cor- 
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rect instruction.^* Instructions given from which 
the jury might have inferred the rule to be as laid 
down in the instructions asked and refused are 
not the equivalent of, or a sufficient answer to, 
requests in which the propositions of law are 
specifically applied to the facts and it has been 
held that even though the instruction requested is 
not technically correct, it is the duty of the court 
to which the instruction is offered to prepare and 
give a correct instruction on the point.*® Each par¬ 
ty has the right to have the jury instructed so 
clearly and pointedly as to leave no ground for 
misapprehension or mistake ;*7 and it has been held 
that a party’s instructions should not be refused, 
although the same legal propositions are practically 
covered by instructions given, but stated from the 
viewpoint of his opponent, and lacking the .direct¬ 
ness of statement of his theory of the case shown 
in the instructions refused.*® 

Before or after argument, A statutory provision 
requiring a requested written instruction to be given 
or refused before argument has been held to be 
mandatory,*® and it is error to refuse to give a re¬ 
quested written instruction presented before ar¬ 
gument which contains a correct proposition of law 
applicable to the issues in the case, even though the 
court in its general charge after argument may give 
it or the substance thereof in its own language;®® 


*7. Fla.—Bauecr v. City of Wost 
J*Alm Beach. 31 So.3d 458. 156 Fla. 
6 R 0 —^ew York Life Ine. Co, v, 
Hlrd. 13 BoM 454. 152 Fla. 582. 
Ooaaldwatlott of givea iastmotloa 
In determining whether refusal to 
give requeeted Instruction was er¬ 
ror. court could consider instruction 
which had been given.—WeintI v. 
Hesse. 374 S.W.2d 808. 

sa. Mo.—Sharon v. Kansas City 
Oranite it Monument Co.. 125 8 .W. 
3d 881, 388 MO.APP. 547. 

39. U. 8 .—Amerioan Fidelity it Cae- 
ualty Co. V. Fentress, C.C.A.Tex., 
51 F.ld 888 . esrtiorari denied 63 8 . 
Ct. 588, 388 U.S. 748. 77 L.Bd. 1488. 
Ala.—Ix>ca! 304 of Textile Workers 
Union of America v. Richardson, 15 
8 o.Sd 578, 345 Ala. 87—Badger v. 
Holton, 175 80 . 700, 37 Ala.App. 
534. 

Oa.—State Const. Co. v. Johnson, 77 
8 .B.td 340. 88 Qa.App. 551. 

Hi.—Randall Dairy Co. v. Pevely 
Dairy Oo.. 378 III.App. 860. 

Zod.—Oambia v. Lewia, 85 K.B.3d 
538. 337 Ind. 456—Zoludow v. Kee- 
shln Motor axpress. 54 H.B. 8 d 880, 
108 Ind.App. 575. 

Iowa.—Wlloox V. Crumpton, 358 N.W. 
701. 318 Zowa 188. 

Mass.—Bell v. Dorchester Theatre 
Co.. II N.B.3d 10, 808 Maas. 118, 


Mo.—Bell V. S. S. XCresge Co.. App.. 
128 S.W.2d 982. 

Neb.—Snyder v. Lincoln, 46 N.W.2d 
749. 153 Neb. 611—Langdon v. 
Lioup River Public Power Diet,, 
8 N.W.2d 201. 142 Neb. 858—Pearse 
v. Loup River Public Power ZMst.. 
890 N.W. 474. 187 Neb. 611. 
Ohio.—Behan y. Cincinnati St By. 
Co., 59 N.B.2d 150. 78 Ohio App. 
129—Weiler v, Pennsylvania R. 
Co.. 38 N.a.2d 782. 64 Ohio App. 
411. 

Or.—Senkirlk v, Royce* 285 P.2d 886 , 
182 Or. 688 —McKinnon v. Chenow- 
eth. 166 P.2d 844, 176 Or. 74— 
Bowles V. Creason. 66 P.2d 1188. 
156 Or. 278. 

Pa.—Rigberg v. Trutkey, 28 A.2d 
84'4. 146 Pa.SupeF. 509. 

W.Va.—Doss V, City of Mullens. 65 
S.E.2d 87. 183 W.Va. 851. 

54 C.J. p 890 note 78—8 C.J. p 558 
note 78 [a]. 

40, Ind.—T. J. Moss Tie Co. v. BCite. 
128 N.B. 752. 180 Xnd. 188. 

64 C.J. p 880 note 79. 

41. Cal.—Oorptv Furls dted in Bar¬ 
nett V. Garrison. 208 P.2d 426, 428, 
88 Cal.App.2d 658. 

Oa.—Rowe v. Cole. 168 S.B. 882. 176 
Ga. 592—City of Rome v. Stone. 157 
S.B. 825, 45 Oa.App. 258. 

1101 


Ill.—Wanamaker v. Mdlvalne, 58 
N.B.2d 834. 824 IlLApp. 527. 

64 C.J. p 880 note 80. 

412. Oa.—Rowe v. Cole, 158 S.m 882. 
175 Ga. 582—^Atlantio Coast Line 
R. Co. V. Anderson, 44 S.B.ld 575. 
75 Ga.App. 829. 

64 C.J. p 891 note 81. 

43. Mich.—Capps V. Merrifleld, 186 
N.W. 818, 227 Mloh. 184. 

44. W.Va.—Doss r. City of Mul¬ 
lens, 65 S.B.2d 87. 188 W.Va. 851. 

45, Wash.—Nollmeyer v. Tacoma 
Ry. it Power Co., 164 P. 229, 85 
Wash. 595. 

64 aj. p 881 note 88 . 

46, Ky.—Louisville, etc., R. Co. v. 
King, 115 aw. 186, 181 Ky. 847. 

Or.—Oorpus atuds died la 
Pickett V. Gray. McLean it Percy. 
81 P.2d 652. 654. 147 Or. 880. 

64 C.J. p 881 note 85. 

4a Mo.—Davis V. Springfield Hos¬ 
pital, App.. 186 S.W. 104. 

64 C.J, p 881 note 86 . 

4a Ohio.—Iiima Used Car Sbeohange 
Co. V. Kamperly, 136 N.B. 354. 130 
Ohio St 400—Rita v. New York, 
a 6 b St L. R. R.. App.. 118 N.m2d 
417. 

8 a Ohio.—^Leonard! v. A Haber- 
mann Provision Co.. 55 N.BL 2 d 
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but its refusal is not error where it is substantially 
covered by other instructions given before argu- 
ment.51 

§ 400 . -Particular Applications of Rules 

a. Particular actions or proceedings 

b. Issues in general 

c. Evidence and matters of fact 

d. Credibility of witnesses 

e. Contracts and actions relating thereto 

f. Personal injuries or death 

a. Particular Actions or Proceedings 

The rule that, where the propositions and facts In¬ 
volved are substantially and correctly covered In the 
general charge or in other Instructions given, the trial 


court may properly refuse a requested Instruction has 
been applied In various actions and proceedings. 

In accordance with the rules stated supra § 399, 
where the propositions and facts involved are sub¬ 
stantially and correctly covered in the general 
charge or in other instructions given, the trial 
court may properly refuse a requested instruction 
in an action for infringement of a patent,®* action 
on a guaranty,®* condemnation proceedings,*® lun¬ 
acy proceedings,®* a proceeding to compel contribu¬ 
tion to the support of a pauper,®* or to confirm a 
drainage assessment roll,®’ a suit for divorce,®* a 
suit to set aside a transfer of corporate stock,®* 
replevin,*® or in an action for the probate or con¬ 
test of a will.** Tliis rule has also been applied to 


232, 143 OUo St 623—Washington 
Fidelity Nat. Ins. Co. v. Herbert, 

185 N.B. 687, 126 Ohio St 691— 
Wheeling & Ir. B. Ry. Co. v. Holly¬ 
wood Cartage Co., 93 N.B.2d 708, 86 
Ohio App. 613—Bauer v. Industrial 
Commission, 69 N.B. 2d 61, 74 Ohio 
App. 367—^McKay v. Ohio Fuel Gas 
Co., App., 61 ■N.B.i2d 909—^Loftus v. 
Palmer, App., 46 N.B.2d 312— 
Booksbaum v. Christian, 6 N.B.2d 
177, 63 Ohio App. 384, 

6*4 C.J. p 891 note 88. 

Time for giving instructions in gen¬ 
eral see supra S 324. 

51. Ohio.—Chesbrown v. Bevler, 128 
N.B. 94, 101 Ohio St 282—Zimmer¬ 
man V. Second Nat Bank, 166 N. 
B. 167, 24 Ohio App. 48. 

52. U.S.—^Finkelstein v. S. H. Kress 
& Co., C.C.A.N.T., 113 F.2d 431— 
Heide v, Panoulias, N.Y., 188 F. 
914, 110 C.C.A. 666, certiorari de¬ 
nied 32 S.Ct 624, 223 U.S. 722, 66 
L..Bd. 630. 

Instructions in such actions in gen¬ 
eral see Patents § 327. 

53. Ala.—Dill worth v. Holmes Fur¬ 
niture & Vehicle Co., 73 So. 288, 
16 Ala.App. 340. 

64 C.J. p 892 note 93. 

Instructions in such action in gen¬ 
eral see Guaranty S 104. 

54. Cal.—^People by Dept of Public 
Works V. Schultz Co.. 268 P.2d 117, 
123 CaI.App.2d 925. 

D.C.—Loughran v. U. S.. 64 F.2d 666, 
62 APP.D.C. 57. 

m.—^Department of Public Works 
and Bldgs. V. Lambert, 103 N.B.2d 
366, 411 Ill. 183—^Forest Preserve 
Diet of Cook County v. Draper, 66 
N.B.2d 410, 387 Jlh 149—Fayette 
County V. Whitford. 6 N.B.2d 167, 
366 in. 229. 

Miss.—Mississippi State Highway 
Commission v. Prewitt, 192 So. 11, 

186 Miss. 778. 

Mo.—Shell Pipe Line Corp. v. Bruns, 
App., 239 S.W.2d 646—City of St. 
Louis V. Paramount Shoe Mfg. Co., 
168 S.W.2d 149, 237 Mo.App. 200. 


Neb.—^Langdon v. Loup River Public 
Power Dist. 8 N.W.2d 201, 142 
Neb. 859. 

N.J.—Napier Hat Mfg. Co. v. Essex 
County Park Commission, 164 A. 
484, 110 N.J.Law 213. 

64 C.jr. p 892 note 94. 

Repetition of instructions in con¬ 
demnation proceedings in general 
see Eminent Domain § 290. 

Bequest as to measure or amount of 
recovery held not covered by in¬ 
structions given. 

Va.—Long v. Shirley, 14 S.B.2d 876, 
177 Va. 401. 

64 C.J. p 892 note 94 [a]. 

Bequested instruction as to measore 
or amount of recovery held covered 
and properly refused 

U.S.—U. S, V. 2,877.37 Acres of Land 
in Harris County, Tex., D.C.Tex., 
62 F.Supp. 696. 

Colo.—City and County of Denver v. 
Minshall, 121 P.2d 667, 109 Colo. 
31. 

Ill.—City of Chicago v. Provus, 114 
N.B.2d 798, 416 Ill. 618—Illinois 
Iowa Power Co. v. Rhein, 17 N.B. 
2d 682, 869 Ill. 584. 

Mo.—State ex rel. State Highway 
Commission v. Farmer’s Estate, 
App., 68 S.W.2d 721. 

Neb,—Bath v. Sanitary Dist. No. 
1 of Lancaster County, 56 N.W.2d 
741, 166 Neb. 444. 

N.J.—^Bergen County Sewer Author¬ 
ity V. Borough of Little Ferry, 83 
A.2d 4, 15 N.J.Super. 43. 

Pa.—Lutz V. Allegheny County, 196 
A. 1, 327 Pa. 687. 

55. Ky.—Commonwealth v. Redd, 
246 S,W. 607, 196 Ky. 798. 

Lunacy proceedings in general see 
Insane Persons $$ 14-34. 

56. Iowa.—Polk County v. Owen, 174 
N.W. 99, 187 Iowa 220, 

67. Ill.—Crosby v. De Land Special 
Drainage Diet, 11 N.E.>2d 687, 367 
in. 462—^Freesen v. Scott County 
Drainage & Levee Dist, 119 N.B. 
625, 283 Ill. 53$. 
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Confirmation or revision by court in 
general see Drains 5 71. 

58. Ga.—Stanley v. Stanley, 180 S.B. 
217, 180 Ga. 625. 

Tex.—Goody v. Coody, Civ.App., 240 
S.W.2d 377. 

64 C.J. p 892 note 98. 

Instructions in suit for divorce in 
general see Divorce S 154. 

59. Ky.—Bannon v. Louisville Trust 
Co., 160 S,W. 610, 150 Ky. 401. 

Instructions in suits as to transfer 
of corporate stock in general see 
Corporations S 411. 

60. III.—Cottrell V. Gerson, 16 N.B. 
2d r»29, 296 Ill.App. 412, affirmed 
20 N.B,2d 74, 371 III. 174. 

Or.—De Lore v. Smith. 136 P. 13, 67 
Or. 304, 49 L.R.A..N.S., 656, 
Instructions in action of replevin in 
general seo Replevin 6 216. 

61. Ala.—Fuller v. Nazal, 67 So.2d 
806, 259 Ala. 598—Whitt v. Forbes. 
64 So.2d 77, 268 Ala. 580—Little v. 
Sugg, 8 So.2d 866, 248 Ala, 196— 
Hale V. Cox, 168 So. 336, 231 Ala. 
22 . 

D.C.—Pollard v. Hawfleld, 170 F.2d 
170, 83 U.S.APP.D.C. 874, certiorari 
denied 69 S.Ct. 614, 336 U.S. 909. 
93 UBd. 1078, rehearing denied 69 
S.Ct. 654, 886 U.S. 929, 93 L.Ed. 
1089. 

Ga.—Pitman v, Oliver, 19$ S.B. 884, 
184 Oa. 840. 

111.—^Hoskinson v. Lovelette, 6 N.B. 
2d 219, 865 Ill. 21. 

Ind.—Allman v. Malsbury, 68 N.B. 
2d 106, 224 Ind. 177—Powell v. 
Bllis, 106 N.B.2d 348, 123 Ind.App. 
700—Cumick V. Torbert, 194 N.B. 
771, 101 Ind.App. 113. 

Ky.—Landrum v. McNeill, 107 S.W. 

2d 314, 269 Ky. 474. 

Mich.—In re Barth’s Bkitate, 299 N. 

W. 118, 298 Mich. 888, 

Mo.—Norris v. Bristow, 236 S.W.«d 
316, 361 Mo. 691, 26 A.L.R.2d 866 
—MenzI V. White, 228 aW.2d 700. 
360 Mo, 319, 17 A.L.R.2d 796— 
Welch V. Welch, 190 S.W.2d 936. 
864 Mo. 654, 
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the refusal of requests for rulings in a proceeding action in tort for damages,such as for aliena- 
before a department of public utilities.®^ tion of affections,®^ assault and battery,®® conver- 

A requested instruction on matters so covered by sion,®® false imprisonment,®'^ libel and slander,®® 
other instructions may be properly refused in an or malicious prosecution,®® and on the measure of 


Mont.—In re Mlcklch's Estate, 136 
r.2d 223. 114 Mont, 258. 

Keb.—tn ro Kai.ser*« Estate, 34 K.W. 

2d 366, 150 Neb. 295. 

Pa.—In re inotts* Estate, 5 A.2d 901, 
336 Pa. 81, 

S.C.—^Hankif v. Ivester, 187 S.B. 738, 
181 S.O. 388. 

Tenn.—UnKor v. Haprer, 66 S.W.2d 
260, 17 Tonn.App. 143. 

Va.—Tate V. rhumbloy, 67 S,E.2d 161, 
190 Va. 480, 

Wyo.—HrunHcm v. Roelofsz, 70 P,2d 
680, 62 Wyo. 101. 

64 O.J. p 892 note 2. 
lie poll tion of instruct Iona on probate 
of wIHh In general ace the C.J.R. 
title Wills 6 468, also 68 G.J. p 
1108 noto 42. 

eSL Mnaa.—lloaton ^ A. R. Co. V, 
Now York Cent. R. Co., 163 N.B. 
19, 266 Mnaa. 600. 

63. tJ.B.—Fifth & Walnut, Inc. v, 

T. oew‘a Inc., C,A.N.Y., 176 P.2d 687, 
eertlnrarl denied 70 S.Ot. 242, 338 

U. H. 894, 64 X.i.Bd. 549, rehearing 
denied 70 S.Ct. 347, 338 U.S. 940. 
84 L.Ed. 680. 

Cal.—Eiehhom v. Bo La Cantera, 266 
P.2d 70, 117 Oal.App.2d 60. 
Conn.—U«»autnn v. Connecticut Bight 
A Power Co„ S A.2d 816, 126 Conn. 
76. 

tia.—HnrriMon v. Durham, 78 S.B.2d 
482. 210 Oa. 187—Htory v. Howell, 
70 B.K.2d 29. 85 Ga.App. 661—At- 
lantle Coast Line R. Co. v. Jor¬ 
dan, 62 8.B.3d 660, 83 Ga.App. 60 
—L. n. Price Mercantile Co. v. 
Adams, 194 S.Hi. 29, 66 Ga.App. 
766. 

Me.—Young v. Potter, 174 A. S87, 183 
Me, 104. 

Tonn.—Fields v. Gordon, 888 S.W,2d 
330, 88 Tenn.App. 466. 

Wash.—Russel I v. City of Grandview, 
236 P.2d lOei, 39 Wash.2d 661— 
Liankford v. Tombari, 318 P.2d ’627, 
36 Wssh.2d 412, 16 A.L.R.2d 462— 
Smith V. Drew* 26 P.2d 1040, 175 
Wash. 11. 

64 C.J. p 892 note S. 
instructions in tort actions gener¬ 
ally see Torts | 62. 

Meqnegted iastraetioa held proper, 
ly refosedf as being covered by oth¬ 
er instructions, as to*. 

<1> Fraudulent representations. 
U.8.—O'Connor v. l^udlam, C.C.A.N. 
Ym 92 F.2d 60, certiorari denied 68 
act 364, 808 U.S. 758, 82 L.Bd. 
586. 

Aria—SUnley Fruit Co. v. Ellery, 
22 P.8d 672, 48 Aria 74. 

Miss.—ettisens Nat Sank of Meridi¬ 
an V. Allen, 167 So. 627, 176 Miss. 
157, certioraxl denied 67 S.Ct 26, 
299 U.a 664, 21 UEd. 416, 


Mo.—Jeck V. O’Meara, 122 S.W.2d 
897, 343 Mo. 659—Ozias v. South 
Side Bank of ICansas City, App., 
128 S.W.2d 283. 

64 C.J. p 892 note 3 [a] (1). 

02) Flooding or overflowing land. 
Ariz.—Salt River Valley Water tJs- 
ers’ Ass’n v. Arthur, 74 P.2d 682, 
61 Ariz. 101. 

Ky.—Chicago, St L. & N. O. R. Co. 

V. Adkins, 56 S.W.2d 969, 247 Ky. 
241. 

Mo,—Jones v. Chicago, B. & Q. R. 

Co., 125 S.W.2d 6, 343 Mo. 1104. 
Okl.—Oklahoma City v. Shepherd, 61 
P.2d ’318,175 Okl. 197. 

64 C.J. p 892 note 3 [a] (2). 

(8) Pollution of water. 

U.S,—'Douglas Aircraft Co. v. Kerns, 
C.C.A,Okl., 164 F.2d 1007. 

Kan.—Alliston v. Shell Petroleum 
Corp., 55 P.2d 896, 143 Kan. 827. 
Okl.—Indian Territory Illuminating 
on Co. V. Adams, •64 P.2d 706, 179 
Okl. 120—Ruth Fuel Co. v. Nlchter, 
61 P.2d 502. 174 Okl. 601. 

64 O.J. p 892 note 8 Ca] (4). 

64. Ohio.—^White V. Buchwalter, 
App.. 75 N,B,2d 604. 

Or.—McKinnon v. Chenoweth, 166 
P.2d 944. 176 Or. 74. 

64 C.J. p 893 note 4. 

Instructions in alienation of afCec- 
tione suit in general see Husband 
and Wife $ 690. 

3EUq,tLest not covered 
Trial court should have instructed, 
ae requested, that defendant could 
not be held liable for alienation 
brought about by plalntiffe mistreat¬ 
ment of hie wife, notwithstanding 
giving of general instruction that 
plaintiff could not recover without 
proving that affections of wife had 
been alienated by wrongful acts of 
defendant.—Landholm v. Webb, 206 
P.2d 607, 69 Idaho 204. 

68 , Oa.—American Surety Co. v. 
Smallon, 194 S,B. 85, 66 Ga.App. 
746. 

Ind.—Mitchell v. Godsey, 82 IMr.B.2d 
746, 109 Ind.App. 899—Junior Toy 
Corp. V. Novak, 21 !N.B.2d 446, 
107 Ind.App. 427. 

Ohio.—Bowser y. Bembo, App., 86 
N.B.2d 998. 

I Or.—Penn v. Henderson, 146 P.2d 
[ 760, 174 Or. 1—Silfast v. Mathsny, 

1 186 P.2d 260, 171 Or. 1—Lamb v. 

Woodry, 58 P.2d 1267, 164 Or. 80, 
105 A.L.R. 914. 

R.I.—Narell v. Sasso, 72 A.2d 482, 76 
R.I. 483. 

Tex.—Texas & P. Ry. Co. v. Weath- 
trly, Civ.App.. 72 S.W.2d 957, af¬ 
firmed 101 S.W.2d 217, 128 Tex. 642. 
64 C.J. p 893 note 6. 
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Instructions in civil action for as¬ 
sault and battery in general see 
Assault and Battery § 49. 

66. U.S.—^First Camden Nat. Bank 
& Trust Co. V. J. R. Watkins Co., B. 
C.Pa., 36 F.Supp. 416, reversed on 
other grounds, O.C.A., 122 F.2d 826. 

Idaho.—^Black v, Darrah, 283 P.2d 
415, 7-1 Idaho 404. 

Ind.—Block v. Talge, 61 N.B.2a 81, 
221 Ind. 668. 

Mont.—Currie v. Langston, 16 P,2d 
708, 92 Mont 670. 

64 C.J. p 893 note 6. 

Instructions In trover and conver¬ 
sion in general see Trover and 
Conversion $§ 150-167, also 66 C. 
J. p 122 note 45 et seq. 

67. Ga.—Goodwin v. Allen, 64 S.B. 
2d 212, 83 GeuApp. 615. 

Ohio.—Thomas v. F. 8k R. Lazarus A 
Co., App., 67 N.B.2d 108. 

Okl.—^Halliburton-Abbott Co. v. 
Hodge, 44 P.2d 122, 172 Okl. 175. 

Or.—Bowles v. Creason, 78 P.2d 324, 
169 Or. 129—Bowles v. Creason, 66 
P.2d 1188, 156 Or. 278. 

64 C.J. p 893 note 7. 

Instructions in action for false im¬ 
prisonment in general see False 
Imprisonment { 60. 

68. U.S.—Derounian v. Stokes, C.C 
A.Utah, 168 F.2d 806. 

Mass.—^Runels v. Lowell Sun Co., 62 
N.B.2d 121, 818 Mass. 466. 

Mo.—^Boehm v. Western Leather 
Clothing Co., App., 161 S.W.2d 710. 

Or.—Irwin v. Ashurst 74 P,2d 1127, 
168 Or. 61. 

S.CL—Jjily V. Belk’s Department 
Store, 182 S.B. 889, 178 S.O. 278. 

Wash.—Lynch v. Republic Pub. Co., 
248 P.2d 686, 40 Wash.2d 879— 
Corey v. Hearst Publications, 148 
P.2d 857, 19 Wash.2d 666—Luna 
Y. Seattle Times Co., 69 P.2d 758, 
186 Wash. 618, 106 A.L.R. 982. 

Wis.—Lehner v. Kelley, 254 N.W. 634, 
215 Wia 266. 

64 C.J. p 898 note 8. 

Instructions in actions for libel and 
slander generally see Libel and 
Slander 6S 281-282. 

69. Idaho.—^Luther v. First Bank of 
Troy. 188 P.2d 717, 64 Idaho 416. 

N.D,—Johnson v. Huhnar, 38 N.W.8d 
268, T$ N.D. 18. 

Ohio.—^Thomas v. F. 4b R. Lasarus ds 
Co., Aprp., 57 K.B.2d 103. 

Tex.—^Mosley v. Harkins, Civ.App., 
147 S.W.Sd 369. 

64 C.J. p 898 note 9. 

Requests for instructions In mali¬ 
cious prosecution in general see 
Malicious Prosecution § 102. 
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damages for such tort 
h. Issues in General 

In accordance with the general rule, the trial court 
may properly refuse a requested Instruction as to an 
issue which is substantially and correctly covered In the 
general charge or other instructions, but where a re* 
quested instruction correctly presents an issue which has 
not been substantially covered in the main charge or 
other instructions It is the duty of the court to charge 
as requested. 

In accordance with the general rule, discussed 
supra § 399, the trial court may properly refuse a 
requested instruction as to an issue which is sub¬ 


stantially and correctly covered in the general 
charge or other instructions given and it has 
been held that this rule is not affected by the 
fact that the requesting party is entitled to an af¬ 
firmative presentation of his theory of the case.72 
The court may refuse to give a general charge, 
independent of special charges given, which fairly 
cover all issues called for by the pleadings and 
evidence,'^^ and it may refiise a special charge as to 
a particular issue or theory which is sufficiently 
covered by the general charge or other instructions 
given and, accordingly, under this rule a re- 


70. U.S.—Allen v. First SNTat. Bank 
of AUanta. C.A.aa.. 169 F.2d 221 
—^Felter v. Delaware & H. R. Corp., 
D.CPa., 19 F.Supp. 852, affirmed, 
C.CA., Delaware & H. R. Corp. v. 
Fetter, 98 F.'2d 868. 

Ala.—^Alabama Water Service Co. v. 
Wakefield, 168 So. 626, 231 Ala. 
112—^Brown Funeral Homes & In¬ 
surance Co. V. Baughn, 148 So. 
154, 226 Ala. 661. 

Ariz.—United Verde Copper Co. v. 
Kovacovicb, 22 P.2d 1086, 42 Ariz. 
159. 

Cal.—^Lemere v. Safeway Stores, 228 
P.2d 296, 102 Cal.Aipp.2d 712. 

Ga.—West Lumber Co. v. Castleberry, 
45 S.B:.2d 67, 76 Ga.App. 9—Tennes¬ 
see, A. & G. Ry. Co. V, Watts, 83 
S.B].2d 786, 72 Ga.App. 877—han¬ 
dler V. Smith, 179 S.B. 395, 60 Ga. 
App. 667. 

Mo.—Weisman v. Arrow Trucking 
Co., App., 176 S.W.ad 37. 

Neb.—Trask v. Klein, 8'4 N.W,2d 396. 
150 Neb. 31'6. 

Okl,—(Boucher v. Groendyko Trans¬ 
port Co.. 160 P.2d 403, 195 OW. 483. 
Or.—Fisher v. Fred W. German Co., 
44 P.2d 1076, 160 Or. 607—Hallibur- 
ton-Abbott Co. v. Hodge, 44 P.2d 
122, 172 Okl. 175. 

S.C—Crosier v. Charleston & W. C,! 
Ry. Co., 71 S.B.2d 800, 222 S.C. 
121—Blliott V. Wilson, 187 S.B. 826, 
181 S.C. 406. 

Tex.—Crain v. West Tex. UtiUties 
Co., Civ.App., 218 S.W.2d 612, er¬ 
ror refused no reversible error. 
Wash.—Kagele v. Frederick, 261 P. 
2d 699, 48 Wa8h.2d 410—Letres v. 
Washington Co-op. Chick Ass'n, 111 
P.ad 694, 8 Wa8h.2d 64. 

W.Va.—Doss V. City of Mullens, 66 
S.BJ.2d 97, 138 W.Va. 861. 

64 CJ. p 898 note 10—17 CJ- p 1064 
notes 97-99. 

Requested ‘ instrnotloA held not cov¬ 
ered 

U.S.—Telliuride Power Co. v. Wil¬ 
liams, C.aA.Utah, 164 F.2d 685. 
Ind.—Western Ind. Gravel Co. v. 
Opp, 99 {N'.EL2d 266, 121 ]:nd.App. 
678. 

7L dal.—^Noble V. Cavalier Restau¬ 
rant, 235 P.2d 396, 106 Cal.App.2d 
518. 


Ind.—^Lindley v. Skidmore. 83 N.EL2d 
797, 109 IndA.pp. 178. 

Neb.—Simcho v. Omaha & Council 
Bluffs St Ry. Co., 35 N.W.2d 601, 
150 Neb. 634. 

N.H.—Savoie v. Littleton Const Co., 
67 A.2d 772, 95 N.H. 67. 

N.D,—^Bagg V. Otter Tail Power Co., 
297 N.W. 774. 70 N.D. 704. 

Okl.—Martin v. McCune, 39 P.2d 978, 
170 Okl. 196. 

Tex.—Sohio Petroleum Co. v. Jurek, 
Civ.App., 248 S.W.2d 294—Anchor 
Cae. Co. v. Patterson, 239 S.W.2d 
904, refused no reversible error. 
Wash.—Swak v. Department of Labor 
& Industries, 240 P.2d 560, 40 Wash. 
2d 51. 

64 aj. p 697 note 62. p 893 note 15. 
Ignoring or excluding issues in gen¬ 
eral see supra $ 388. 

Sufficiency of statement of issues in 
general see supra S§ 346-347. 
Charge on statute and fallme to 
charge on stoUlar ordinance 
Failure to charge on part of ordi¬ 
nance was not error where the court 
charged on state statute which was 
exactly the same as the part of the 
ordinance not charged on.—Pilot 
Freight Carriers v. Parks, 55 S.B.2d 
746, 80 Ga.App. 137. 

Statement equivalent to instruction 
Statement by attorney in open 
court before Jury that an issue had 
been abandoned, in answer to direct 
question from court and acquiesced 
in by court, had effect of a formal 
charge, and failure of court to charge 
that the abandoned issue had been 
removed from case was not error.— 
Finney v. Blalock, 65 SJBl.2d 920, 208 
Ga. 213. 

72. Tex.—Frost v. Grimmer, Civ. 
App., 142 S.W. 615. 

78. Tex.—^Banfleld v. Davidson, Civ, 
App., 201 S.W. 442, 

Tt Cal,—Dodge v. San Diego Btlec, 
Ry. Co.. 208 P.2d 87, 92 Cal.App.2d 
759—^Excavating Equipment Deal¬ 
ers v. Mtna, Casualty & Surety Co., 
24 P.2d 896, 184 Cal.App. 161. 

Okl.—Bogle v. Bumgarner. 156 P,2d 
813,196 Okl. 138. 

Wash.—McCall v. Washington Co-op. 
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Farmers Ass'n, 212 P.2d 818, 35 
Wa8h.2d 337. 

64 aj. p 894 note 18* 

Partionlar issues held properly oov- 
ered 

(1) Agency.—Hill v. Wood, 19 P.2d 
89, 142 Or. 143—64 C.J. p 894 note 
18 M (1). 

<2) Fraud. 

Ariz.—Sunserl v. Katz, 87 P.2d 797, 
53 Ariz. 234. 

Ga.—^First Nat Bank of Birmingham 
v. Carmichael, 81 S.B.2d 811, 198 
Ga. 309. 

64 aj. p 894 note 18 M (8). 

(3) Testamentary capacity. 

U.S.—Pollard v. Hawfteld, C.A.D.C., 

170 F.2d 170, 88 U.KApp.D.O 374, 
certiorari denied 69 S.Ct 514, 886 

U. S. 909, 93 L.Bd. 1078, rehearing 
denied 69 S.Ct. 664, 886 U.S. 929, 
93 L.Ed. 1039. 

Ala.—^Little V. Sugg, 8 8o.2d 866, 243 
Ala. 196. 

Cal.—In re Krause's Estate, 168 P.2d 
5D5, 71 Cal.App.2d 719. 

Ga.—Manley v. Combs, 30 S.E.3d 485, 
197 Ga. 768—Crutchfield v. MoCal- 
lie, 5 S.E2d 83, 188 Oa. 888—Ellis 

V. Britt, 182 S.E. 596, 181 Oa. 442, 
Ind.—Haas v. Haas, 98 N.E.2d 282, 

121 Ind.App. 885—Haas v. Haas, 96 
N.E.2d 116, 121 Xnd.App. 835, re¬ 
hearing denied 98 N.S.2d 282, 121 
Ind.App. 885. 

Iowa,—In re Smith's Will, 60 N.W.2d 
800. 

Minn.—In re Boese's Estate, 7 N.W.2d 
355, 218 Minn. 440. 

S.C.—^In re Washington's Estate, 46 
S.B.8d 287, 218 8.0. 879. 

Tex.—Nass v, Nass, Civ.App., 824 S. 

W. 2d 280. affirmed 128 S.W.2d 130. 
149 Tex. 41, 

64 C.J. p 894 note 18 [a] <llh 

(4) Undue influence. 

U.S.—Pollard v. Hawfield, C.A.D.C., 
170 F.2d 170, 88 U.S.App.D.C. 874, 
certiorari denied, 69 S.Ct. 514, 836 
U.S. 909, 98 LuEd. 1078, rehearing 
denied 69 S.Ct 664, 886 U.S. 929, 98 
L.Ed. 1089. 

Mo.—Norris v, Bristow, 286 S.W.2d 
816. 861 Mo. 691, 26 A.L.R.ld 866. 
R.!.—Young V, Young, 185 JL 901, 56 
R.L 40L 
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quested instruction, which is substantially covered 
by other instructions, may be refused on the issue 
of negligencc'^5 or contributory negligence.'^® 
Where, however, a requested instruction correctly 
presents an issue which has not been substantially 
covered in the main charge or other instructions, it 
is the duty of the court to charge as requested.*^^ 
A special charge presenting the elements of an af¬ 
firmative defense should not be denied, although a 
general charge presents in a general manner the 
same defense*^® and although the issue is submitted 
conversely for plaintiff and it has been held that 
on an issue as to which the evidence is conflicting 
it is the duty of the court, on request, to present 
affirmatively the negative side thereof, although it 
has been negatively presented in the main charge.®® 


Where two special charges are requested on a 
particular issue, the giving of one of them is suf- 
ficient®! 

c. Evidence and Matters of Fact 

Where the matter has been substantially and cor¬ 
rectly covered In the general charge or In other Instruc¬ 
tions given, the trial court may properly refuse to give 
a requested Instruction on a question of evidence, such 
as with respect to presumptions and burden of proof, 
or competency, or weight and sufllclency of the evidence. 

In accordance with the general rule, considered 
supra § 399, where the matter has been substantial¬ 
ly and correctly covered in the general charge or in 
other instructions given, the trial court may prop¬ 
erly refuse, without such refusal constituting error, 


•P 0 X.—Barksdale v. Dobbins. Oiv.App., 
141 S,W.ld 10S6. error refused. 

H aJ. p 894 note 18 (a] (12). 

V5. Arls.—Lundborg v. Bolon, 194 
r.2d 464. 87 Arl*. 269. 

Ark.—Lee v. Crittonden County, 22€ 
S.W.2d 79, 218 Ark. 480. 

Cal.—Meloy v. Texas Co., 263 P.2d 
897, 121 CaJ.App.2d 891—Kesler v. 
Pabst. ApPm 28t P.2d 861. rehear- 
Inc denied 184 P.2d 42—Parks v. 
Atwood Crop Dusters, Inc., 267 P.2d 
868 , 118 Cal.App. 8 d 888 —Jobe v. 
Harold Livestock Commission Co.. 
847 P. 8 d 961. 118 Cal.App.2d 289. 
Oa.—l!e-Po Oas, Xno. v. Roath, 76 8 .E. 
2d 461, 87 OaApp. 827—Cosper v. 
Atlantic Coast Line R. Co.. 89 S.m 
2d 886 , 86 Oa.App. 883—Atlantic 
Coast Line R. Co, v. Jordan, 62 S,BJ. 
2d 660. 88 QaApp. 60—Richter v. 
Atlantic Co.. 16 S.B.2d 269, 66 Oa 
App. 606. 

ni.—Oambis V. Hayes Transfer & 
Storage Co.. 271 XU.App, 866 . 
Iowa—Rursch v. Gee, 25 N.W.2d 812, 

287 Iowa 1891. 

Ky.—Hodge V. Barnard, 262 S.W.2d 
4 e 9 ...Wabash aievator Co. v. Il¬ 
linois Cent. R. Co., 180 8.W.2d 78. 
179 Xy. 164. 

Ms.—Bfldeii V. Androscoggin ds X. 

Ry. Co.. 177 A. 287. 188 Me. 288. 
Md.—Richardson v. Fleetway Cab, 84 
AM 910, 198 Md. 511. 

Mass.—Brmneo v, Felloiano, 116 H.B, 
Id SIf—R. Dunkel. Xnc.. v. V. Bar- 
letU Cb,. 18 N.B.Id 877. 202 Masa 
7. 

K.C.—Atlantic Coast Lins R. Co, v. 
McLean Trucking Co., 78 8.B1.2d 
169. 288 N.C. 422. 

N.D.—Morton v. Dakota Transfer A 
Storage Co., 80 M.W.Id 806, 78 H. 
D. 56t. 

Okl.—R A B Auto Servlet v. McGill, 

288 P.ld 1689, 108 Okl. 496. 
Ttnn.—Fields v, Oordoa 882 S.W.2d 

210. tt TenaApp. 486 -Chs 2 taaooga 
Ice X>slivsry Co. v, George F. Bur¬ 
nett Co.. 147 S.W.fd 760. 24 Tenn. 
App. 828-^olinson v. Maury Oeun- 

28 C.J.&-70 


ty Trust Co., 16 Tenn.App. 826— 
Chicago, M. A a. 3Et Co. v. Wheeler. 

1 Tenn.App. 100. 

Va—Cape Charles Flying Service v. 
Nottingham. 47 S.F!.2d 540, 187 Va 
444. 

Wash.—Shields v. Paarmann, 249 P.2d 
877. 41 Waah.2d 423—Russell V. 
City of Grandview, 286 P.2d 1061, 

89 Wash.2d 66X—McCall v. Wash¬ 
ington Co-op. Farmers Ass'n, 212 
P.ld 818. 86 Wash.2d 887. 

64 C.J. P 896 note 19. 

Befnsal of requeiS held esxor 

(1) In landowner's action against 
power company, refusing instruction 
that, if unprecedented flood damaged 
lands independently of sJileged negli¬ 
gence, company was not liable, even 
though negligently constructing con¬ 
duit diverting water course, was er¬ 
ror, notwithstanding correct instruc¬ 
tion with respect to nonliability for 
act of God, unless negligence co-op¬ 
erated therewith, in view of com¬ 
plexity and volume of testimony,— 
Perkins v. Vermont Hydro-BJlectrlc 
Corporation, 177 A, 621. 108 Vt. 867. 

(2) In action for damage to auto¬ 
mobile, refusal of instruction that 
failure to perform duty imposed by 
statute was negligence In Itself and 
that if Jury found that defendant, 
prior to, and at time of oollislon, fol¬ 
lowed plalntlfTs vehicle more closely 
than was reasonable and prudent, 
and that such failure was proximate 
cause of collision, defendant's con¬ 
duct constituted actionable negll- 
gtnee, was error, notwithstanding in¬ 
struction to same effect Incorporated 
in another covering a different point. 
—Wilburn V, Gordon, 46 So.2d 844, 
209 Miss. 27. 

(8) In action arising out of colli¬ 
sion at controlled intersection be¬ 
tween plaintiff's automobile and de¬ 
fendant's approaching bus, which was 
then negotiating left turn, failure of 
court to submit requested instruction 
as to duty of care required of driver 
making left turn in face of approach- 
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ing trafflo was not cured by giving 
of instruction defining negligence as 
failure to exercise that degree of 
care, caution, and vigilance that cir¬ 
cumstances Justly demand.—Plgna- 
tore V. Public Service Coordinated 
Transport, 97 A.2d 690, 26 HJT.Super. 
284. 

76. U.S.—Gross v. Williams, Com¬ 
mercial Standard Ins. Co., Inter¬ 
vener, aaA.Ark., 149 P.ld 84. 
aa.-^Uantlc Coast Line R. Cow v. 
Jordan, 62 S.B,2d 650, 88 Oa~App. 
60. 

Md.—Richardson v. Fleetway Cab, 84 
A.2d 910,198 Md. 512. 
yiont —Seaton Ranch Co. v. Montana 
Vegetable Oil A Feed Co„ 252 P.2d 
1040, 186 Mont. 416. 

Ohio.—Oneil v. Sea Bee Club, App., 
118 N.F.2d 176. 

Tenn.—Chattanooga Ice Delivery Co. 
V. George F. Burnett Co., 147 S.W. 
2d 760. 24 Tenn.App. 686—White 
V. White, 9 Tenn.App. 864—Chicago, 
M. A G. R. C6. V. Wheeler. 1 Tenn. 
App. 100. 

Tex.—Spears Dairy v. Bohrer, Civ. 
App., 64 S,W.2d 872, error dis¬ 
missed. 

Wls.—Thoms V. Gunnelson, 67 K.W. 

2d 678, 268 Wls. 424. 

84 C.J. p 896 note 20. 

77. Mo.—Worthington Live Stock 
Co. V. Consolidated Coal Co. of Bt. 
LouU, 162 S.W. 892, 189 Mo.App. 
280. 

84 C.J. p 896 note 21. 

Qualifications and limitations of gen¬ 
eral rule in general see supra I 
899 b. 

78. Tex.—Yellow Pine Oil Co. v. Ho- 
ble, 106 S.W. 818, 101 Tex. 126. 

64 C.J. p 896 note 28. 

7». Tex—Ft Worth A D. C. Ry. Co. 

V. Taylor# Clv«App., 181 S.W. 967. 

64 C.J, p 896 note 24. 

80. Tex—Overland Automobile Co, 
V. Buntyn, CivJljop., 164 aW. 654. 

81. Tex—Houston Oil Co. v. 
bert CivA.pp., 161 S.W. 6. 
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to give a requested instruction on a question of i or burden of proof,as, where the charge of the 
evidence,82 such as with respect to presumptions®^ ] court places the burden of proof of the whole case 


82. U.S.—^Plemingr v. Husted, C.C.A. 
Iowa, 164 F.2d 65, certiorari denied 
68 act. 661, 333 U.S. 843. 92 L.Ed. 
1127—^Balchunas v. Palmer, C.C.A. 
IT.T., 151 F.2d 842. 

Ga.—^Lewis v. Duggan, 70 S.E.2d 66, 
86 Ga.App. 733—Reliable Transfer 
Co. V. Gabriel, 65 S.B.2d 679, 84 Ga. 
App. 54—^Metropolitan Life Ins. Co. 
Y. Kennedy, 190 S.Bs. 873, 66 Ga. 
App. 554. 

Ill.—^Murphy v. King, 1 N.E.2d 268, 
284 IlLApp. 74. 

Ind.—^Kempf v. Himsel, 98 N.B.2d 200, 
121 Ind.App. 488. 

Iowa.—Chase Inv. Co. v. Mid-Western 
Casualty Co., 4 N*.W.2d 863, 232 
Iowa 73. 

Minn.—Orth v. Wickman, 251 K.W. 
127, 190 Minn. 193. 

Mo.—^Utterback v. New York Life Ins. 
Co., App., 191 S.W.2d 421—Schulte 
Y. Easier, App., 186 S.W.2d 320— 
Martin v. Graham Ship-By-Truck 
Co., App., 176 S.W.2d 842. 

N.H.—^Marchand v. Public Service 
Co.. 66 A.2d 468, 96 N.H. 422— 
O’Brien v. Public Service Co., 68 
A.2d 607, 96 N.H. 79—Manor v. 
Gagnon, 32 A.2d 688, 92 N.H. 436. 
Pa.—Cain v. Kohlman, 22 A.2d 667, 
344 Pa. 63—^Kistler v. Kalamaros, 
Com.Pl., 18 Wash.Co. 96. 

Tenn.—Tennessee Cent. Ry. Co. v. 

Gleaves, 2 TennA.pp. 649. 

Tex.—^Viduarri v, Bruni, Civ.App., 179 
S.W.2d 818, error refused—Mussle- 
white V. Allen, Civ.App., 127 S.W.2d 
970. 

Wash.—^Anderson v. Harrison, 103 P. 

2d 320, 4 Wash.2d 266. 

64 C.J. p 896 note 30. 

Instructions as to evidence in gener- 
sd see supra §S 348-362. 

S3. U.S.—Southern Pac. Co. v. Sou- 
sm, C.A.Cal., 179 F.2d 691—^Balchun- 
as V. Palmer, C.C.A.N.T., 161 F.2d 
842—Mitchell v. New England Mut. 
Life Ins. Co., C.C.A.Va., 123 F.2d 
246—Fair v. Floyd, C.C«AN.J., 76 
F.2d 920. 

Cal.—^Dunn v. Russell, App., 234 P.2d 
270, hearing dismissed—^McNulty v. 
Southern Pac. Co., 216 P.2d 534, 96 
CaLApp.2d 841—^Ford v. Carew & 
English, 200 P.2d 828, 89 Cal.App.2d 
199—Guay v. American President 
Lines, 184 P.2d 539, 81 CalJk.pp.2d 
496—Corbin v. Bedel, 168 P.2d 221. 
69 Cal.App.2d 60—O’Brien v. Schell- 
berg, 140 P.2d 169, 69 Cal.App.2d 
764. 

P.C.—^Pollard v. Hawfleld, 170 P.2d 
170, 83 U.S.APP.D.C. 874, certiorari 
denied 69 S.Ct 514, 336 U.S. 909, 93 
L.Ed. 1073, rehearing denied 69 
S.Ct 664, 336 U.S. 929, 93 L.Ed. 
1089. 

Fla.—Brandt v. Dodd, 8 So.2d 471, 160 
Fla 636. 


Ga—^Metropolitan Life Ins. Co. v. 
Kennedy, 190 S.E. 873, 66 GaApp. 
664. 

Ill.—Lenchard v. Friel. 61 N.E.2d 768, 
326 Ill.App. 461. 

Ind.—Surface v. Dorrell, 67 N.E.2d 
66. 116 Ind.App. 244. 

Md.—^Terry v. O’Neal, 72 A.2d 26, 194 
Md. 680. 

Mass.—Perry v. Boston Elevated Ry. 

Co., 76 N.&2d 663, 322 Mass. 206. 
Mo.—^Reger v. Nowotny, 226 S.W.2d 
696. 

N.J.—Gordon v. General Launderers. 

18 A.2d 719, 126 N.J.Law 78. 

Okl.—Kansas. O. & G. Ry. Co. v. 

Jones. 17 P.2d 969. 161 Okl. 206. 

Vt—Johnson v. Hardware Mut. Cas¬ 
ualty Co.. 1 A.2d 817, 109 Vt 481. 

64 C.J. p 896 note 31. 

Instructions as to presumptions: 

In general see supra § 354. 

Of negligence in general see Negli¬ 
gence § 282. 

d4. U.S.—^Anzano v. Metropolitan 
Life Ins. Co. of New York, C.C.A. 
N.J., 118 F.2d 430—McVeigh v. Mc- 
Gurren, C.aA.111., 117 F.2d 672, cer¬ 
tiorari denied McGurren v. Mc¬ 
Veigh. 61 S.Ct 960, 813 U.S. 673, 85 
L.Bd. 1631—Gadmoski v. Pitney, D. 
C.Pa., 69 F.Supp. 641. 

Ala—Clark v. Henderson, 12 So.2d 
743, 244 Ala 237—^Little v. Sugg, 8 
So.2d 866, 243 Ala 196—Gilliland 
V. Dobbs, 174 So. 784, 234 Ala 364 
—^Tidmore v. Mills, 32 So.2d 769, 
33 AlaApp. 243, certiorari denied 
32 So.2d 782, 249 Ala 648. 

Ark.—^Moore v. Lawson, 196 S.W.2d 
908, 210 Ark. 663—Vittitow v. 

Lewis, 100 S.W.2d 89, 193 Ark. 818 
—^Wagley v. Roberts, 73 S.W.2d 
468, 189 Ark. 507. 

Cal.—Johnston v. Long, 181 P.2d 645, 
30 Cal.2d 64—^Pohler v. Humboldt 
Motor Stages, 224 P.2d 440, 100 Cal. 
App. 2d 671—Guay v, American 
President Lines, 184 P.2d 639, 81 
Cal.App.2d 495—^Temple v, De Mlr- 
jian, 126 P.2d 644, 61 Cal.App.2d 
659-^ohnston v. Brewer, 106 P.2d 
366, 40 Cal.App.2d 683—Kirchhof v. 
Morris, 84 P.2d 1063, 29 Cal.App.2d 
481—^Lewin Y. Margolis, 69 P.2d 
153, 14 Cal.App.2d 746. 

Colo.—Minowitz v. Failing, 123 P.2d 
417, 109 Colo. 182. 

Ga—Hyde v. Chappell, 22 S.E.2d 818, 

194 Ga 636—Johnson v. Sherrer, 

195 S.E. 149, 186 Ga 340—Metropol¬ 
itan Life Ins. Co, v. Kennedy, 190 
S.E. 873, 66 GaApp. 564. 

IlL—Columbia Cas. Co. v. Edwards, 
87 N.E.2d 320, 338 IlLApp. 300— 
Huyler v. City of Chicago. 62 N.B. 
2d 574, 326 IlLApp. 665—■lenchard 
v. Friel, 61 N.E.2d 768, 826 IlLApp. 
461—Union Cabinet Co. v. Inter¬ 
state Hotels Co., 47 N.E.2d 124, 317 
IlLApp. 689—^Doran v, Boston 


Store of Chicago. 30 N.B.2d 778, 307 
IlLApp. 466. 

Ind.—^Ball V. McPheoters, 6 N.E.2d 
885, 211 Ind. 167—Kompf v. Him¬ 
sel, 98 N.E.2d 200, 121 Ind.App. 
488. 

Iowa.—Rosander v. Knee, 271 N.W. 
292, 222 Iowa 1164. 

Kan.—Chapman v. Ticehurst, 110 P. 

2d 786, 153 Kan. 310. 

Md.—Richardson v. Fleet way Cab. 84 
A.2d 910, 198 Md. 512. 

Mass.—^Dunbar v. Ferrera Bros., 27 
N.E.2d 675, 306 Mass. 90. 

Mo.—Villmer v. Household Plastics 
Co.. 260 S.W.2d 964—Wilcox v. 
Coons. 241 S.W.2d 907, 362 Mo. 381 
—^McDonald v, Kansas City Gas Co., 
69 S.W.2d 37, 332 Mo. 356—Counts 
V. Coca-Cola Bottling Co. of St 
Louis. App., 149 S.W.2d 418—Shar¬ 
on V. Kansas City Granite & Monu¬ 
ment Co., 126 S.W.2d 069. 283 Mo. 
App. 647—Owens' Estate v. Owens, 
App., 107 S.W.2d 160. 

N.H.—Kelley v. Lee, 193 A. 228, 89 
N.H. 100. 

N.J.—Gimhel v. Laird St Co., 194 A. 

616, 119 N.J.Law 170. 

N.Y.—Smith V. Smith, 121 N.Y.S.2d 
626, 282 App.Div. 151, appeal denied 
124 N.Y.S.2d 341, 2R2 App.Div. 837. 
OkL—Carter Oil Co. v. Jackson, 163 
P.2d 1013, 194 OkL 621—Oklahoma 
City-Ada-Atoka Ry. Co. v. Riddle. 
82 P.2d 304, 188 Okl. 318—Dewitt 
V. Johnson, 41 P.2d 476, 170 Okl. 
626. 

Or.—Bowles v, Creason, 73 P,2d 324, 
159 Or. 129. 

R.I.—Solomon v. Shepard Co., 200 A. 
993, 61 R.I. 882, 

Tenn.—Olbson County BJlec. Member¬ 
ship Corp. V. Hall. 222 S.W.2d 680, 
32 Tenn.App. 394—Watson v. Wells, 
103 S.W.2d 30, 20 Tenn.App. 611— 
Chicago, M. & O. R. Co. v. Wheeler, 
1 Tenn.App. 100. 

Tex.—Cuody v. Coody, Civ.App., 240 
aw.2d 877. 

Utah.—^Nelson v. Arrowhead Freight 
Lines, 104 P.2d 226, 99 Utah 129. 
Va.—^Federal Deposit Ins. Corp. v. 
Mapp’s Ex’r. 37 S.E.2d 23, 184 Va. 
970—Commonwealth Public Service 
Corp. v. Town of Bluefleld, 187 S.E. 
621, 167 Va. 82—Campbell Soup Co. 
V. Davis, 176 S.B. 743, 163 Va. 39 
—Chandler v. Satchel!, 168 S.E. 
744, 160 Va. 160. 

W.Va.—Robertson v, Hbbson, 171 S. 

B. 746, 114 W.Va. 236. 

Wyo.—Northwest States Utilities Co. 
V. Ashton, 66 P.2d 236, 61 Wyo. 168, 
rehearing denied 69 P.2d 623, 51 
Wyo. 132—Northwest States Utili¬ 
ties Co. V. Brouliette, 66 P.2d 223, 
61 Wyo. 132, rehearing denied 69 
P,2d 623, 61 Wyo. 132. 

64 CJr. p 896 note 82. 

Instructione as to burden ot proof in 
general see supra i 354, 
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on plaintifF, it is not error to refuse an instruction 
which specifically places the burden as to a partic¬ 
ular issue;®® but a charge on the burden of proof 
is not covered by a charge on the law governing 
liability®® or on the rule of unanimity of the jury 
in reaching a verdict.®^ 

Where properly covered by other instructions, 
the court may also refuse a requested instruction 
as to the preponderance of the evidence or degree 


of proof required,®® the competency of testimony,®® 
the weight and effect of the evidence, and general 
rules for weighing it,®® such as with respect to the 
conclusiveness of expert testimony,the effect of 
admissions,®® the effect of the nonproduction of 
certain evidence or witness,®® and as to the matters 
of fact to be established on a given proposition 
by the evidence®^ or to be considered by the jury,®® 
and as to directing a verdict.®® An instruction that 


85» Cal.—Noble v. Cavalier Restau¬ 
rant, 236 P.2d 396, 106 Cal.App.2d 
618. 

Conn.—Bynexynski v. McCarthy 
Freight System, 26 A.2d 853, 129 
Conn. 118. 

Mo.—Corley v, Kroger Grocery & 
Baking Co.. 193 S.W.2d 897, 366 Mo. 

4. 

64 C.J. p 897 note 88. 

86* Tex.—Northwestern Nat Ins. Co. 

V. Westmoreland, Clv.App., 216 S. 

W. 471, 

87. W.Va.—Emery v. Monongahela 
West Penn Public Service Co., 163 

5. R 620. Ill W.Va. 699. 

88. U.S.—Melville v. State of Md. to 
Use of Morris, C.C.A.Md., 156 F.2d 
440—Fair v. Floyd. C.C.A.N.J,, 76 
F.2d 920—Leahy v. Travelers Ins, 
Co., D.O.Ohio, 42 F.SUPP. 26. 

Ark.—Coca Cota Bottling Co. v. Jor¬ 
dan, 64 S.W.2d 408, 186 Ark. 1006. 
(^at.—Perl v. Iios Angeles Junction 
By., 187 P.8d 441, 22 Cal.2d lit— 
Keim V. D. B. Berelaon ft Co., 283 
P.2d 128, 106 (7al.App.2d 154—Kap- 
potdt V. Guardian Life Ins. Co. of 
America, 208 P.2d 65, 90 Cal.App.2d 
896—Ducloa v. Tashjian, 90 P.2d 
140, 82 Cal.App.2d 444—Kirehhof v. 
MorHs, 84 P.2d 1068, 29 Cal.App.2d 
481. 

Fla.—Pandula v, Fonseca, 199 So. 868. 

14S Fla. 805. i 

Oa.—Commercial Casualty Ins. Co. v. 
Mathews. 196 S.E. 887, 67 Ga.App. 
446—Metropolitan Life Ins. Co. v. 
Kennedy. 190 8.S. 878, 65 Ga.App. 
664—Wynne v. Buyers, 187 S.K. 
178, 68 Ga.App. 160—Southern By. 
Co. V. Richardson, 171 S.B. 79, 48 
Ga.App. 25. 

111.—Hack V. Lange, 08 N.a.2d 846, 
340 Xll.App. 640—SSydeck v. Chicago 
ft N. W. Ry. Co., 77 N.B.2d 830, 883 
Itl.App. 888—Williams v. Matlin, 66 
N.B:.2d 710, 828 Ill.App, 648. 

Ind.—Bat! v. MePheeters, 6 N.B.2d 
886. sn Ind. 167. 

Minn.—Hsge v. Crookston Trust Co., 
272 N.W. 777, 100 Minn. 583. 

Mu.—Qitdehaus V, Jones, 200 S.W.2d 
523. 856 Mo. 8—Hardwick v. Kan¬ 
sas City Gas Co., 105 aw.2d 504, 
356 Mo. 100, 166 A.L.R. 656—Mc¬ 
Donald V. Kansas City Gas Co., 69 
B.WJd 87, 881 Mo. 866—McAboy V, 
Hulett App., 112 8.W.2d 86. 

N.M.—Robinson v. Mlttry Bros., 94 
P,2d 00, 43 N.M. 867. 


Ohio.—^Larimore v. Brown, App., 67 
N.m2d 813. 

B.L—Ash V. Isaacson, 195 A. 700, 59 

R. I. 407. 

Tenn.—^Bank of Commerce ft Trust 
Co. V. Stavros, 103 S.W.2d 598, 20 
Tenn.App. 662. 

W.Va.—^Bobertson v. Hobson, 171 3.11. 

746, 114 W.Va. 236. 

64 C.J. p 897 note 36. 

Instructions as to degree of proof: 

In general see supra 8S 866-^79. 

Of negligence in general see Negli¬ 
gence S 281 b. 

80. Ill.—Koch V. Barker, 41 N.EI.2d 
329, 814 111.APP. 378—Miller v. 
Bversole, 184 IlLApp. 362. 

Tex.—^Long v. Mooring, Clv.App., 188 

S. W.2d 232. 

90. U.S.—^Moyer v. Aetna Life Ins. 
Co., aC.A,Pa„ 126 F.2d 141—Il¬ 
linois Cent. B. Co. v. Sigler, C.C.A. 
Tenn., 122 F.2d 279—Radius v. 
Travelers Ins. Co., C.C.A.Cal., 87 
F.2d 412. 

Cal.—Guay v. American X^esident 
Lines. 184 P.2d 689, 81 Cal.App.2d 
496—Nagamatsu v. Boher, 58 P.2d 
174, 10 Cal.App.2d 762. 

Colo.—^Welcker Transfer ft Storage 
Co. V. Bedwell, 36 P.2d 1022, 95 
Colo. 280. 

D,C.—Howard v. Capital Transit Co., 
168 F.2d 910, 82 U.SApp.D.C. 351. 
Ill.—Doran v. Boston Store of Chi¬ 
cago, 30 N.B.2d 778, 307 IlLApp. 
466, 

Ind.-^empf v. Kimsel, 98 N.B.2d 200, 
121 lnd.App. 488. 

Iowa.—^Andrew v. Clements, 46 N.W. 

2d 861, 242 Iowa 144. 

Mich.—Winchester v. Chabut, 32 N. 

W.2d 358, 821 Mich. 114. 

Mo.—Kramer v. Laspe, App., 94 S.W. 
2d 1090. 

N.H.—Noel V. Lapointe, 164 A. 769, 
86 N.H. 162. 

Ohio.-Kercher v. City of Conneaut, 
66 N.B.2d 272, 76 Ohio App. 491. 
OkL—Standard Theaters Corp. v. 

Hughes, 91 P.2d 1058, 185 Okl. 377. 
Pa.—Womar v. Aaar, Com.Pl., 64 
Dauph.Co. 49, 14 Monroe L.B, 80. 
Tex.—^Fenske v. Hartman, Clv.App., 
99 S.W.2d 681. 

Wash.—Walker v. Copeland, 74 P.2d 
469, 193 Wash. 1. 

Wls.—Balzer v. CaldwelL 268 N.W. 

706, 220 Wls. 270. 

64 C.J. p 808 note 38, 
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Instructions as to general rules for 
weighing evidence in general see 
supra § 857. 

01. D.C.—Obold V. Obold, 168 P,2d 
32, 82 U.S.APP.D.C. 268. 

Iowa.—^Klrchner v. Dorsey ft Dorsey, 
284 N.W. 171, 226 Iowa 288, 

Pa.—Petaccio v. New York Life Ins. 

Co., 189 A. 697, 126 Pa.Super, 16. 
64 C.J. p 898 note 39. 

Beguest not covered 
Instruction that jury was not nec¬ 
essarily obligated to accept opinions 
of experts did not cover roQuested 
instruction that no weight should be 
given experts' answers to hypotheti¬ 
cal auestions if any fact assumed 
therein was not established by evi¬ 
dence, and therefore refusal of re¬ 
quested instruction was error.—^Wil¬ 
cox V. Crumpton, 268 N.W. 704, 219 
Iowa 889. 

92. Ala.—^Boswell V. Thompson, 49 
So. 73, 160 Ala. 306. 

64 C.J. p 898 note 40. 

Instructions as to admissions in gen¬ 
eral see supra 5 361. 

03. Tenn.—Act-O-Lane Gas Service 
Co. V. Hall, 248 S.W.2d 898, 85 
Tenn.App. 500, 

64 C.J. p 898 note 41. 

Instructions as to effect of nonpro¬ 
duction of evidence in general see 
infra S 865. 

Xteguevt not covered 
Refusal to Instruct, with respect 
to amount of damages to boy injured 
in automobile collision, that boy's 
failure to testify, if he was qualified, 
should be considered as evidence that 
his testimony would be unfavorable 
to his claims, was error where boy 
was competent, as not covered by in¬ 
struction authorizing jury to con¬ 
sider boy’s failure to testify as cir¬ 
cumstance in jury’s determination of 
matters that were within his knowl¬ 
edge.—Gulf Refining Co. v. Frazier, 
83 S.W.2d 285, 19 Tenn.App. 76. 

04. Ill.—^Metzger v. Manlove, 89 N. 

B. 249, 241 Ill. 113, 

64 C.J. p 898 note 42. 

05. Iowa.—State v. Laugfalin, 36 N. 

W. 448. 78 Iowa 351. 

64 C.J. p 898 note 48. 

96. Mo.—^BaJl V. Grlsmore, 280 S,W. 
624, 210 Mo.App. 16. 
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evidence which ordinarily produces moral certainty 
or conviction in an unprejudiced mind alone will 
justify a verdict should be given on request, even 
though the usual instructions concerning the burden 
of proof and those directing that evidence must be 
established by a preponderance of the evidence have 
been given.®^ 

d. Credibility of Witnesses 

A requested Instruction on the credibility of witnesses 
and the weight to be given their testimony may properly 
be refused where It Is substantially and correctly cov¬ 
ered by the general charge or other Instructions given. 

' A requested instruction on the credibility of wit¬ 
nesses, and the weight to be given their testimony, 
may properly be refused where it is substantially 
and correctly covered by the general charge or other 
instructions given.®* For example, where the court 
has given a general charge on the credibility of 
witnesses, and the weight to be accorded their 
testimony, it may properly refuse to single out a 
particular witness and charge with respect to the 
credibility or weight of his testimony;®® or, where 
the court instructs the jury to consider the interest 


or lade of interest of the witnesses in the result of 
the verdict, in weighing the evidence and in testing 
the credibility of the witnesses it may refuse a 
requested instruction pointing out some particular 
matter affecting such interest,i or singling out 
plaintiff and pointing out his interest in the result® 

e. Contracts and Actions Bdating Thereto 

The general rule making It proper to refuse a re¬ 
quested Instruction which is substantially and correctly 
covered by the general charge or other Instructions given 
applies to requested Instructions In an action on, or aris¬ 
ing out of, a contract on issues involving the construction 
and operation of the contract, and the amount of recovery 
or measure of damages for a breath thereof. 

The general rule making it proper to refuse a 
requested instruction which is substantially and cor¬ 
rectly covered by the general charge or other in¬ 
structions given applies to requested instructions in 
an action on, or arising out of a contract on issues 
involving the construction and operation of the con¬ 
tract,® and the amount of recovery or measure of 
damages for a breach thereof,^ such as on issues 
arising in an action on a contract of employment,® 
as for professional services rendered by an at- 


97. Or.—-Willoughby v. Driscoll, 12X 
P.2d 917, 168 Or. 187. 

sa TJ.S,—^Bolton V. Kroger Grocery 
& Baking Co., aaA.Ind., 123 r.2d 
526. 

Cal,—Gladstone v, Fortier, 70 P.2d 
266, 22 Cal.App.2d 1. 

Oa.—^Lane Drug Stores r. Brooks, 29 
S.E.«d 71'6, 70 Ga.App. 878. 

Ill,—^Parker v. Peoria Transp, Co„ 
86 N.B.Sd 862, 338 Ill.App. 210— 
Wheeler v. Rudek, 66 K.E.2d 611, 
828 IlLApp. 283, reversed on oth¬ 
er grounds 74 N.B.2d 601, 397 Ill. 
438, 4 A.L..R.2d 748. 

Mo.—Mayfield v. Kansas City South¬ 
ern Ry. Co.. App., 101 S.W.2d 769. 

Okl.—Pine V. Bradley, 101 P.2d 799, 
187 Okl. 126. 

64 C.J. p 898 note 46. 

Instructions as to credibility of wit¬ 
nesses in general see supra 99 363- 
866 . 

99. Ind.—Barger v. Barger, 48 N.E. 
2d 818, 221 Ind. 680. 

W.Va,—Peck v. Bez, 40 S.B.2d 1, 
129 W.Va. 247. 

64 C.J. p 899 note 47. 

1. Ark.—Green v. Freeman, 227 S. 
W. 982, 148 Ark. 654. 

Cal.—Juchert v. Tenant, 14 P.2d 617, 
126 Cal.App. 216. 

a 111.—Sullivan V. Coca Cola Bot¬ 
tling Co. of Chicago. 40 N'.B.2d 679, 
818 nLApp. 517—Doran v. Boston 
Store of Chicago, 30 N.B.2d 778, 
307 IlLApp. 456. 

64 C.J, p 899 note 49. 


3. U.S.—Peto V. Howell, C.C.A.I11.. 
117 F.2d 249, certiorari denied 61 
S.Ct 1103, 318 TJ.S. 688, 85 UBd. 
1540—^Maryland Cas. Co. v, Wyo¬ 
ming Valley Paper Co., C.C.A.N*. 

84 F.2d 633^—Maryland Casual¬ 
ty Co. V. Cook-O3rlen Const. Co., 
C.C.A.MO., 69 F.2d 462, certiorari 
denied 65 S.Ct 81, 293 U.S. 669, 
79 Ii.Bd. 668. 

Ala.—National Surety Co. v. Boone, 
151 So. 447, 227 Ala. 699. 

Ark.—^McKnight v. McClellan. 262 S. 
W.2d 669—M. K. Goetz Brewing 
Co. V. Hill, 199 S.W.2d 969, 210 
Ark. 1060. 

Conn.—Bralthwaite v. Lee, 2 A.2d 880, 
1126 Conn. 10. 

Ga.—Herring v. Holden, 76 S.B.2d 
616, 88 Ga.App. 212—^Harris v. 
Southeastern Printers Supply Co., 
2 S.B.2d 184, 69 aa.App. 729. 

Ind,—^Liggett 8b Meyer Tobacco Co. v. 
Meyer, 194 N.B. 206, 101 Ind,App. 
420, 

Ma-sft.—Geary v. Blomerth, 84 N.B. 

2d 922, 809 Mass. 91. 

Mich.—Panagos v. Fox, 16 N.W.fd 
700, 810 Mich. 167. 

Mo.—Vrooman v. Hill, 147 S.W.2d 
602, 847 Mo. <841—Licklider v. Do- 
mian, App., 96 S.W.2d 641—Coker 
V. Arl J. Dillman 8b Son, App., 92 
S.W.2d 945—^Harris Harvester Co. 
V. Quick, 87 S.W.2d 446, 229 Mo. 
App. 1186—Schnurr v, Perlmutter, 
App., 71 S.W.2d 68. 

Neb.—Cartwright 8b Wilson Const 
Co. V. Smith, 52 N.W,2d 274, 156 
Neb. 481. 


N.J.—^Reid V. North Park 8b Dodd 
Trust Co., 164 A. 280, 110 N.J.Law 
222 . 

N.M.—Lujan v. McCulstlon, 282 P, 
2d 478, 65 N.M. 275. 

Or.—Mickel v. Associated Oil Co., 
30 P.2d 362, 147 Or. 81. 

Pa.—Woldow V. Dover, 9T A.2d 777, 
8r4 Pa. 370. 

S.a—Porter-Constructors v. Dixon 
Motor Service Co., 172 S.B. 419, 

nx s.a 899 . 

64 C.J. p 899 note 62. 

Instructions In actions on contracts 
In general see Contraou 19 688-941. 

d. Cal.—Ideal Heating Corp. v. Roy¬ 
al Indem. Co., «87 P.2d 521, 107 
Cal.App,2d 662, 

Ky.—Western Automobile Casuslty 
Co. V. Lee, 55 S.W.Bd 1, 246 Ky. 
864. 

Msss.—Babikian v. Brown, 199 N.B. 
900, 298 Mass, 195. 

R.I.—Morrison v. Bitting, 198 A. 
855, 60 R.L 825. 

64 C.J. p 900 note 58—17 CJ. p 1064 
notes 97-99. 

5. U.S.—LIndback t. Milter, CCA. 
Pa., 70 F.2d 454. 

Ala—Hosey v. Meadows, 194 Sa 
861, 29 AlaApp. 244. 

Masa—Donahue v. Dal, Ino, 60 N.B. 

2d 207, 814 Mass. 460. 

Pa—OWslIl V. Atlas Automobile Fi- 
nanos Corp., 11 A.2d 782, 189 Pa 
Super. 846. 

64 CJ. p 900 note 64* 

Ittstruetions in actions on oontraets 
of emplosrment in general see Mas-. 
tar and Servant || 86, 182, 
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tomey,® or for a broker^s commissions,^ or for serv¬ 
ices rendered to a decedent.^ 

The rule also applies as to questions arising in an 


action on a bill or note,® an action on a contract 
of indemnity,insurance policy,or contract of 
purchase and sale,^^ and as to questions arising 


6. Ma«a.—^Tode v. Pearce, 197 IN'.!! 
156. 291 Mass. 455. 

Utah.—Skeen v. Peterson, 186 P.2d 
708. 113 Utah 483. 

64 C.J. p 900 note 65. 

Instructions in action for legal serv¬ 
ices in general see Attorney and 
Client 6 206 d. 

7. Ala.—Kalas v. MacMahon, 54 
So.2d 322, 86 Ala.App. 238. 

Ky.—Pigg V. Roberta, 226 S.W.2d 
35. 311 Ky. 858—^mith v. Treacy, 
172 S.W.2d 570, 294 Ky. 680. 

Mo.—Porter v. Flckenwirth, App., 
2X7 S.W.2d 738. 

W.J.—Walsh V. Isgro. 1 A.2d 891, 121 
N.J.t4aw 165. 

Okl.—Richardson v. Hill, 163 P,2d 
528, 196 Okl. 135. 

Wash.—Sevener v. Northwest Trac¬ 
tor A Bciuipment Corp., 247 P.2d 
237. 41 Wash. 237. 

64 C.J. p 900 note 50—9 C.J. p 663 
note 78. 

a 7nd.—Surface v. Dorrell, 57 N. 
E.2d 66, 115 Xnd.App. 244. 

Maas.—Stoney v. Soar, 76 N.B.2d 
645. 322 Maas. 408. 

Mo.—Savage v, Mlchalon*s Batata. 
App.. 176 8.W.2d 626—Aldridge v. 
Shelton's Estate, App., 86 S.W.2d 
385. 

K.H.—Umire v, Haley, 39 A.2d 10, 
83 N.K. 206. 

64 CJ. p 800 note 67. 

Allowance and payment of claims 
for services rendered to decedent 
see Executors and Administra¬ 
tors 11 370-878. 

a Ala.—Adams v. Rtsh, 10 So.2d 
45, 30 Ala.App. 566. 

D.C—-Knight V. Sontag. Mun.App., 99 
A.2d 217. 

Kan.—First Nat Bank v. Hepler, 68 
P.8d 87, 144 Kan. IS—Ellsworth 
V. Spray, 81 P.ld 398. 137 Xan. 669. 

Mo.—Atchison y. Weakisy, 169 8.W.2d 
914, 360 Mo. 1091—Martin v, Fick- 
Iln, 187 aW.td 69, 240 Mo.App. 
1126. 

N.J.—Com Bxchange Nat. Bank Bi 
Trust Co. of Phliadslphla v. Tau- 
hsl, 171 A. 66, 113 N.J.Iaw 605. 

Ok!.—Moore v. Caeon Bros., 211 P.2d 
460, lot Okl. 152. 

64 CJ. p 900 note 53. 

Xnstruotlons In aetion on bill or note 
In general see Bills and Notes ii 
706-716. 

VX Ark.—indemnity Xns. Oo, of 
North Amerloa v. Krone, 9 &W.8d 
tt, 177 Ark, 913, 60 A.L.R. 1493. 

Inetmotlons in action on indemnity 
oontraot In general see Indemnity 
i 36. 

VL 0.8.—Wieoking v. Pbcsnix Mut 
Life Xns, Co. of Hartford, Conn., 
C,C.A.XQd., 116 F.Sd 90—New Tork 


Life Ins. Oo. v. Calhoun. C.C.A. 
Mo., 114 F.2d 526, certiorari de¬ 
nied 61 S.Ct 141, 311 U.S. 701, 
85 L.Bd. 455—State Mut Life As- 
sur. Oo. of Worcester, Mass., v. 
Schultz, C.C.A.Or., Ill F.2d 1009 
—^U. S. V. Asplnwall, C.CA.Or., 96 
F.2d 867—^Radius v. Travelers Ins. 
Co., aCACal., 87 F.2d 412—Mary¬ 
land Cas. Co. V. Wyoming Valley 
Paper Co.. C.aA.!N.H.. 84 F.2d 633 
—Fidelity Phenix Fire Ins. Co. of 
New Tork v. Vallone, CC.A.Tex., 
74 F.2d 137, certiorari denied 65 
S.Ct. *6'36, 294 U.S. 727, 79 L.Bd. 
1267—U. S, V. Rice, C.aA.Neb.. 
72 P.2d 676—^Royal Ins. Co. v. Bast- 
ham, C.C.A.Ala., 71 F.2d 385, certio¬ 
rari denied 55 aOt 110, 293 U.S. 
667, 79 L.Bd. 668—Maryland Cas¬ 
ualty Co. V. Cook-O'Brlen Const 
Co„ C.C.A.MO., 69 P.2d 462, certio¬ 
rari denied 65 S.Ct. 81, 293 U.S. 
569, 79 L.Ed. 668—Prevette v. U. S., 
C.C.AN.C., 68 F.2d 112, certiorari 
denied 54 S.Ct 633. 292 U.S. 622, 78 
L.Bd. 1478—Meyer v. U. S., C.C.A. 
La., 65 F.2d 609—^Leahy v. Trav¬ 
elers Ins. Co., D.aOhio, 42 F.Supp. 
26, 

Ala.—Jersey Ins, Oo. v. Boddam, 56 
So.2d 681, 256 Ala. 634—Life Ins. 
Co. of Va. V. Hamback, 35 So.2d 
696, 250 Ala. 643. 

Ariz.—Mutual Ben. Health A Accident 
Ass'n V. Neale, 83 P.2d 604, 43 Ariz. 
532. 

Ark.—American Bauitable Assur, Co. 
of New Tork v. Showers. 118 aW. 
'2d 91. 195 Ark. 521. 

Cal.—Hill V, New Tork Life Ins. Co., 
101 P.8d 762, 33 Cal.App.2d 627— 
Kahn V, Commercial Union Fire 
Ins. Co. of New Tork, 60 P.2d 177, 
16 Cal.App.2d 42. 

Conn.—Carroll Co. v. New Amster¬ 
dam Cas. Co,, 185 A. 579, 121 Conn. 
485. 

B.a—U. a V. Cox, 128 F.2d 824, 76 

U. S.App,D.a 81. 

Qa.—Sovereign Camp, W. O. W., v. 
Bills, 1 aB.2d 677, 59 aa.App. 508 
—Metropolitan Idfe Xna Co. v. 
Kennedy, 190 S.B. 373, 55 Ga.App. 
654. 

Ky.—Jefferson Standard Life Ina Co. 

V. Cheek^s Adm*r, 80 S.W.2d 518, 
258 Ky, 621—Independent Life Xns. 
Co. of America v, 2>owney, 72 S.W. 
2d 1003, 355 Ky. 95—Home Ins. 
Co, of New Tork v. Steinberg, 69 
S.W,2d 690, d58 Ky. 388. 

Mass,—Murray v. Continental Ins. 
Co., 48 N.B.2d 145, 813 Mass. 557 
—Iiopardi V, John Hancock Mut. 
Life Ins. Oo., 194 N.B. 706, 289 
Mast. 498. 

Mich.—Peters v. Sturmer, 243 N.W. 
875, 268 Mich. 494. 

Mo.—Britton v. Guardian Life Zna 
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Co. of America, 177 S.W.2(1 44S— 
Landman v. John Hancock Mut, 
Life Ina Co., App., 211 S.W.2d 630 
—Bergerson v. General Ins. Co. of 
America, of Seattle Wash., 143 
S.W.2d 812, 235 Mo.App. 806. 

Mont—DeVore v. Mutual Life Ina 
Co. of New Tork, 54 P.2d 1071, 
103 Mont 599. 

N.J.—^Meckert v. Prudential Ins. Oo. 
of America, 176 A. 587, 114 N.J. 
Law 320. 

N.D.—^Pfiwil V, St Paul Fire A Marine 
Ina Co., 263 N.W. 762,, 64 N.D. 479. 

Ohio.—Willig V. Prudential Ins. Co. 
of America 49 N.B.2d 421, 71 Ohio 
App. 256. 

Okl.—Home Aid Ass'n v. Akers, 66 P. 
i2d 770, 176 Okl. 561—Illinois Bank¬ 
ers Life Ass'n v. Hardy. 61 P.2d 
292, 174 Okl. 326. 

Pa—^Zoni V. Mutual Life Ins. Co. 
of New Tork, 33 A.2d 445, 153 Pa 
Super. 1. 

R. I.—Marks v. General Ins. Co. of 
America, 98 A.2d 862. 

S. C.—Rogers v. ^(Sltna Life Ins. Co., 
173 S.B. 306, 172 S.C. 139. 

S.D.—^Robinson v. New Tork Life 
Ins. Co., 6 N.W.2d 162, 59 S.D. 
301. 

Tenn.—Mutual Life Ins. Co. of New 
Tork v. McDonald, 150 S.W.2d 715, 
25 Tenn.App. 50. 

Vt—^Reynolds v. John Hancock Life 
Ina Co., 97 A.2d 121. 117 Vt 541 
—Anair v. Mutual Life Ins. Co. 
of N. T.p 42 A2d 428, 114 Vt 217, 
169 A.L.R. 547—Johnson v. Hard¬ 
ware Mut Casualty Co.. 1 A.2d 
317, 109 Vt 481. 

Va—^Provident Life A Aca Ins. Co. 
V. Walker, 59 S.B.2d I26» 190 Va 
1016. 

Utah.—Billings v. Continental Life 
Ins. Co., 21 F.2d 108. 31 Utah 572. 

Wash.—Sauers v. Mutual Ben. Health 
A Accident Ass'n, 60 P.2d 108, 187 
Wash. 262. 

64 CJ. p 901 note 60. 

la U.S,—Hughes V. Diehl, aA.Va, 
178 F.2d 329. 

Xnd.—Kolltng v. Martin, 33 N.B.2d 
808, 108 Xnd.App. 184. 

Mass.—Calvin Kosmer, Stolte Co. v. 
Paramount Cone Oo., 189 N.B. 192, 
285 Masa 278. 

Nev.—Harrah v. Home Furniture, 
ina, 214 P.2d 1016, 67 Nev. 114. 

Okl.—Klzziar v. Pierce. 226 P.2d 
941, 204 OkL 51. 

Pa—Industrial Rayon Corporation v. 
Clifton Tam MUXs, 155 A. 885, 310 
Pa 322. 

Wash.—^Fleenor y. Brlokson, 216 P. 
2d 886, 85 Wash.2d 891—Johnston 
y, Owens, 158 P.2d 879, 21 Wash. 
2d 892. 

64 C.J. p 901 note 61—55 CJ. p 865 
note 94, p 1020 note 45, 
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in an action on a contract to make a will.^^ 

As in other cases in which the requested charge 
was not sufficiently covered by the instruction giv¬ 
en, it is error to refuse a requested instruction on the 
issues in any such actions which is not sufficiently 
covered by the other instructions given.^^ 

f. Personal Injuries or Death 

Where the legal proposition or issue Involved has 
been substantially and correctly covered in the Instruc¬ 


tions given, a requested instruction need not be given 
in actions involving personal injuries or death by wrong, 
fui act on the Issue of care required or negligence, will¬ 
fulness or wantonness, contributory negligence, assump- 
tion of risk, imputed negligence, comparative negligence, 
last clear chance, unavoidable accident, proximate cause, 
damages, persons liable, or release. 

Where the legal proposition or issue involved has 
been substantially and correctly covered in the 
court’s general charge or in other instructions giv¬ 
en, a requested instruction need not be given in 
actions involving personal injuries^^ actions 


13. Ga.—^Landrum v. Rivers, 98 S.I3. 
477, 148 Ga. 774. 

Va.—^Timberlake’s Adm’r v. Pusrb, 
163 S.B. 402, 158 Va. 397. 

14. TT.S.—Provident Life & Accident 
Ins. Co. V. Baton, C.C.A.Va., 84 F. 
2d 528. 

Ga.—^Harris v. Berry, 174 S.B. 813, 
48 Ga.App. 235. 

Ky.—Equitable Life Assur. Soc. of 

U. S. V. Obertate, 85 S.W.2d 1004, 
260 Ky. 374. 

Mo.—Wheeler v. Cantwell, App., 140 
S.W.2d 744—McMillion v. Triplett, 
118 S.W.2d 616, 233 Mo.App. 325. 
N.M.—-Kirkpatrick v. McMillan, 167 
P.2d 772, 49 N-M. 100. 

N.Y.—^Morgan v. Indemnity Ins. Co. 
of North America, 81 N.Y.S.2d 486, 
195 Misc. 52. 

Vau—Yanago v. ^tna Life Ins. Co., 
178 S.B. *904, 164 Va. 258—Mutual 
Life Ins. Co. of New York v, Grim- 
sley, 168 S.B. 329, 160 Va. 326. 

64 aj. p 900 notes 53 [a], 66 [b], 66 
[b], 57 Cb], p 901 notes 60 CaJ, 61 
[b], p 902 note 64. 

15. XJ.S,—^Traders & General Ins. 
Co. V. Powell, C.A.Ark., 177 P.2d 
660—^Lois V. Great Atlantic & Pa¬ 
cific Tea Co., C.C.AN.y., 146 F.2d 
78'1—^May Department Stores Co. 

V. Carroll, C.C.AMo., 144 P.2d 733 
—Pacific S. S. Co. V. Holt, C.C.A. 
Or,, 77 P.2d 192—Northern Trust 
Co. V. Blman, C.C.AOhio, 72 F.2d 
169. 

Ala.—Johnson v. Martin, 62 So.2d 
688, 256 Ala. 600—Altorfer Bros. 
Co. V. Green, 183 So. 415, 236 Ala. 
427. 

Ark.—^Browder v, St Louis South¬ 
western Ry. Co., 256 S.W.2d 333, 221 
Ark. 773—Menser v. Danner, 240 
S.W.2d 662, 219 Ark. 130—Bast v. 
Woodruff, 198 S.W.2d 664, 209 Ark. 
1046—Baldwin v. Cobb, 82 S.W.2d 
12,190 Ark. 899—Coca Cola Bottling 
Co. of Blytheville v. Doud, 76 S, 

W. 2d 87. 189 Ark. 986. 

Cal.—Johnston v. Long, 181 P.2d 646, 
30 Cal.2d 54—^Lund v. Pacific Blec. 
Ry. Co., 163 P.2d 706, 25 Cal.2d 
<287—^Taylor v. Oakland Scaven¬ 
ger Co., 110 P.2d 1044, 17 Cal.2d 
694—^Kesler v. Pabst, A^p., 262 P. 
2d 651, rehearing denied 264 P.2d 42 
—Curland v. Los Angeles County 
Fair Ass^n, 258 P.2d 1063, 118 Cal. 
App.2d 691—Winston v. Penney, 


258 P.2d 492, 116 Oal.App.2d 162 
—Sherrillo v. Stone & Webster En¬ 
gineering Corp., 244 P.2d 70, 110 
Cal.App.2d 785—^Middleton v. Post 
Transp. Co., 235 P.2d 855, 106 Cal. 
App.2d 703—^Noble v. Cavalier Res¬ 
taurant 236 P.2d 39*6, 106 Cal.App. 
'2d 518—Dunn v. Russell, App., 234 
P.2d 270, hearing dismissed—Con¬ 
nor V. Pacific Greyhound Lines, 
2-32 P.2d 600, 104 Cal.App.2d 746— 
Heasley v. Bevilacqua, 223 P.2d 
274, 100 Cal.App.2d 166—Williams 
V. Qurwitz, 222 P.2d 673, 99 Cal. 
App.2d 801—^Moeller v. De Rose, 

I App., 222 P.2d 107, hearing dis- 

I missed—^Blythe v. City and Coun¬ 

ty of San Francisco, 188 P.2d 40, 
83 Cal.App.2d 125—^Anderson v. 
Freis, 142 P.2d 330, 61 Cal.App.2d 
169—^Hall V. Bakersfield Commu¬ 
nity Hotel Corp., 126 P.2d 889, 52 
Cal.App.2d 168—^Burke v. John B. 
Marshall, Inc., 108 P.2d 738, 42 
Cal.App.2d 195—Honeyman v. Law- 
rie, 96 P.2d 166, 36 Cal.App.2d 200 
—^Morris v. Purity Sausage Co., 38 
P.2d 193, 2 Cal.App.2d 536—John¬ 
son V. Johnson, 31 P.2d 237, 137 
Cal.App. 701. 

Colo.—^Riss & Co. V. Galloway, 114 
P.2d 660, 108 Colo. 93, 186 A.L.R. 
878—Sherman v. Ross, 62 P.2d 1161, 
99 Colo. 864. 

Conn.—Crowley v. Dix, 68 A.2d 866, 
136 Conn. 97—Cackowski v. Jack 
A. Halprin, Inc., 63 A.2d 649, I'SS 
Conn. 631—^Bamiello v. Piscitelli, 
61 A.2d 912, 138 Conn. 360—Zan- 
nello v. Town of West Haven, New 
Haven County, 42 A.2d 883, 182 
Conn. 148—^Beck v. Sosnowitz, 7 A. 
2d 389, 125 Conn. 563—Markiavicus 
V. L. B. Bunnell Transp. Co., 175 A. 
914, 119 Conn. 810—^Mazziotte v. 
Bridgeport & Waterbury Passenger 
Service, 163 A. 409, 116 Conn. 32, 
87 A.L.R. 908. 

D.C.—Cohen v. Evening Star News¬ 
paper Co., 113 F.2d 623, 72 App.D.C. 
258. 

Fla.—Lithgow Funeral Centers v. 
Loftin, 60 So.2d 745—Toll v. Wa¬ 
ters, 189 So. 898, 138 Pla. 349— 
Union Bus Co. v. Bowen, 184 So. 17, 
184 Fla. 264. 

Ga.-Atlantic Coast Line R. Co. v. 
Hansford, 69 S.B.2d *681, 86 Ga* 
App. 607—Southern Ry. Co. v. Flor¬ 
ence, 67 S.B.2d 856, 81 Ga.App. 1 

1110 


—^Pllot Freight Carriers v. Parks, 
65 S.B.2d 746, 80 Ga.App. 137— 
Colonial Stores v. Coker, 48 S.R 
2d 150, 77 Ga.App. 227—^American 
Fidelity & Cas. Co. v. Farmer, 48 
S.E.2d 122, 77 Ga.App. 166—Atlanta 
Northern Ry. Co. v. Seals, ‘81 S.B. 
2d 94, 71 Ga.App. 476—Lane Drug 
Stores v. Brooks, 29 S.B.2d 716, 
70 Ga.App. 878—^Kelly v. Locke, 
194 S.E. 696, 57 Qa.App. 73, re¬ 
versed on other grounds 198 S.B. 
754, 186 Ga. 620, mandate con¬ 
formed to 199 S.B. 544, 68 Ga. 
App. 558—Smallwood v. Pollard, 
188 S.B. 694, 54 Oa.App. 617—La 
Hatte V. Walton, 184 S.B. 742, 63 
GaApp. 6. 

Ill.—Wintersteen v. National Coop¬ 
erage & Woodenware Co., 197 N.R. 
678, 361 III. 96—Gamer v. Burns 
Mid-Town, Inc., 104 N.B.2d 606, 
346 Ill.App. 162—Lazarus v. Frlel, 
73 •N.E.2d 647, 381 lll.App. 662— 
Delling V. Itake View Hospital 
Ass'^n emd Training School for 
Nurses, 83 N.E.2d 015, 810 lll.App. 
166—O'Neal v. Caffarello, 26 N.B. 
2d 584, 308 lll.App. 674—Starr v. 
Rossin, 28 N.E.2d 740, 802 lll.App. 
825. 

Ind.—New York Cent. R. Co. v, 
Thompson, 81 N.B.2d 626, 316 Ind. 
662—Kempf v. Hlmsel, 98 N.B. 
2d 200, 121 Ind.App. 488—Tate v. 
West, 94 N.B.2d 871, 120 Ind.App. 
619—City of Terre Haute v, Plgg, 
27 N,B.2d 187, 108 Ind.App. 68— 
Dunbar v. Demaree, 2 N.B.2d 1003, 
102 Ind.App. 686—Pennsylvania R, 
Co. v. Boyd, 186 N.B, 160, 98 Ind. 
App. 439. 

Iowa.—Pappas v. Evans, 48 N.W.2d 
298, 242 Iowa 804—Clayton v. Mc- 
Ilrath, 44 N.W.2d 741, 241 Iowa 
1182, 27 A.L.R.2d 807—Taylor v. 
Krai, 29 N.W,2d 241, 238 Iowa 
1018—^Minks V. Stenberg, 260 N. 
W. 883. 217 Iowa 119, 

Kan.—Gabel v, Hanhy, 193 P.2d 289, 
166 Kan. 116. 

Ky.—liouisville Taxicab & Transfer 
Co. v. Johnson, 224 aw.2d 689, 811 
Ky. 697, 27 A.L.R.2d 168—Wilson 
V. Dalton's Adm'r, 228 S.W.2d 978, 
SIX Ky, 285—Kroger Grocery & 
Baking Co. v. Dlebold, 124 S.W.2d 
606, 276 Ky. 349—Adams v, Sexton, 
97 S.W.2d 602, 266 Ky. 722—l^iouis- 
ville Taxicab & Transfer Co. v. 
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for death by wrongful act,i« such as in the case of ployee 

personal injury to, or death of, a servant or em- I Accordingly, if sufiSciently covered by the gen- 


Hubbard, $7 S.W.2d 411, 265 Ky. 
664. 

Ma.—Young- v. Potter, 174 A. 887, 133 
Me. 104. 

Maimi.—P erry v. Boston Elevated Ry. 
Co.. 76 N.B.2d 663, 822 Moss. 206 
—KlngMbury v. Terry, 16 INr.E.2d 
48. 300 Mans. 516. 

Mich.--r3uipe v. Jones, 30 Nr.W.2d 408, 
•320 MIoh. 1—Neaswor.skl v. Mazanec, 

2 N.W.2d 012. 801 Mich, 43. 

Minn.—Devall v. Leonard, 67 'N‘.W:2d 
885—Swanson v. L* Fontaine, 67 
H.W.2d 262, 238 Minn. 460—Til¬ 
bury V, Welberg, 65 N.W.2d 685, 
288 Minn. 91^—Oaroy v. Michelsen, 
36 N.W.2d 750, 227 Minn. 468— 
Erlrksnn v. Kuohn, 262 N.W. 66, 
195 Minn. 164. 

Miss.—City of laurel v. Hutto. 70 So. 
2d 60r»—Brand v. Tlnnln, 200 So. 
688, 190 Mlsa. 412. 

Mo.—Benflald v. Thompson, App., 139 I 
8.W,2d 1009—nohertaon v* Atchi¬ 
son. T, A S. F. Ry. Co., App., 106 
B.W.3d 996. 

N.H.—liourget V, Public Service Co., 
97 A.2d 383. 98 N.H. 287—Russell 
V. First Nat Stores. 79 A.2d 673, 
96 N.H, 471. 

N.J.— riant V, River Road Service 
Co., 68 A.'Zd 876, 6 N.J..Super. 290. 

K.C.—Wshh V. Statesville Theatre 
Corp.. 38 S.E.2d 84, 226 N.C. 342— 
Williams v. rhnrlas Stores Co., 184 
8.K1. 498. 209 N.C. 691. 

Ohio.—tVltsmeyer v, Omar Baking 
Co., 117 N.B;.2d 184, 96 Ohio App. 
87. 

Okl.—Xndapandant-Bastem Torpedo 
Co. V. I^ritfs. 268 P.2d 189, 208 Okl. 
888—John A. Brown Co. v. Clause, 
886 r.Sd 880, 205 Okl. 122—Corbett- 
Barbour Drilling Co. v. Hanna, 222 
P.ld 876. 203 t>kl. -8^2^—^Stlnchcomb 
V. Holder. 116 P.2d 891, 189 Okl. 
816—liogers v. Dickerson, 71 P.2d 
719, 180 Dkt. 696. 

Op,—Valdin V. Holtssn, 260 P,2d 604, 
199 Or. 134—Hauw v. Hullng, 269 
r.2d ft, 199 Or. 48—Dsnton v. 
Amstein, 260 r.2d 407. 197 Or. 28 
—Kiddle V, Srhnitxer, 114 P.2d 
109, 187 Or. 816, opinion adhered to 
117 P.8d 988, 167 Or. 816—Swain v. 
Oregon Motor Stages, 82 P.2d 1084, 
160 Or. 1. 118 A.UR. 1225. 

fi.C.—ReeMe v. National Sur. Corp., 
80 RK.2d 47. *224 H.C. 489. 

S.D,—Klfert v. Wilt, 88 N.W.2d 446, 
78 8.D. 4. 

Tenn.—Boykin v. Chase Bottling 
Works. 228 8.W.2d 889. 82 Tenn. 
App. 808—City of Nashville v. 
Ilrowa, 16? 8.W.2d 612. 26 Tenn. 
App. 140—WInfree v. Coca-Cola 
Bottling Works. 108 aW.2d 88, 20 
Tenn.App. 616—Masoa.v, James. 89 
S.W.2d 910. 19 TenibApp. 479—Ma¬ 
lone * Bowden Tils A Marble Co.. 
Inc. V. Halt 4 Tenn-App, 807. 


Tex.—^Anchor Cas. Co. v. Patterson, 
Civ.App., 239 S.W.2d 904, refused 
no reversible error—^Akers v. Mor¬ 
ris. Civ.App., 0LO4 S.W.2d 635, er¬ 
ror dismissed. 

Va.--Gable v. Bingler, 16 S.B.2d 33, 
177 Va. 641. 

Wash.—Shields v. Paarmann, 249 P. 
2d *377, 41 Wash.Sd 423—^Rowe v. 
Dixon, 196 P.2d 827. 31 Wash.2d 
173—Carlson v. Wolski, 147 P.2d 
291, 20 Wash.2d 823—Girardl v. 
Union High School Dist., No. 1, 
Skagit County, 93 P.2d 298, 200 
Wash. 21—Oaroia v. Moran. 77 P. 
2d 988, 194 Wash. 328. 

64 C.J. p 902 note 65. 

BecLitested inetraotioii lees favorable 
to appellant than one given 
Cal.—Lundin v. Shumate's Pharma¬ 
cy, 221 P.2d 260. 98 Oal.App.2d 817. 
16. U.S.—Tidwell V. Lewis. CJL 
Tenn., 174 F.2d 173—^Henry H. 
Cross Co, V. Simmons. C.C.A.Ark., 
96 F 2d 482. 

Ark.—Hamlin v. Darr, 250 S.W.2d 632, 
220 Ark. 841. 

Cal.—Stlckel v. San Diego Elec. Ry. 
Co., 196 P.2d 416, 32 Cal.2d 157— 
Lloyd V. Southern Pac. Co., 246 
P.2d 688. Ill Cal.App.2d 626—Cov- 
ely V. C. A. B. Const Co., 242 P.2d 
87, 110 Cal.App.2d 80—Jorgensen v. 
East Bay Transit Co., 115 P.2d 656, 
46 Cal.App.2d 189—Healy v. Market 
St. Ry. Co., 107 P.2d 488, 41 Cal. 
App.2d 788. 

Colo,—Cohen v. Schaetzel, 103 P.2d 
1060, 106 Colo. 266. 

Conn.—Piaseik v. Railway Express 
Agency, 176 A. 919, 119 Conn. 277 
—Washburn v. La May, 166 A. 
791,116 Conn. 676. 

Fla.—Union Bus Co. v. Matthews, 192 
So. 811,141 Fla. 99. 

Qa.—Reliable Transfer Co. v. Ga¬ 
briel, 65 S.E.2d 679, 84 Ga.App. 64 
—Kuall V. Southeastern Stages, 50 
a3ai.2d 746, 78 Ga.App. 811—South¬ 
ern Ry. Co. V. DeFoor, 11 S.E.2d 
922, 63 Ga,App. 660—^Edwards v. 
Atlanta, B. & C. R. Co., 10 S.E.2d 
449, 63 Ga.App, 212—Central of 
Georgia Ry. Co. v. Mann, 178 S.El 
180, 48 Ga.App. 668. 

Ill.—Thomas v. Buchanan, 277 111. 
App. 893. 

Ind.—Llndley v. Sink, 80 N.E.2d 466, 
218 Ind. 1—Jackson v. Record, 6 

N. E.2d 807, 211 Ind. 141—Evans- 
villa A O. V, Ry. Co. v. Woosley, 
98 N.E.2d 856, 120 Ind.App. 670. 

Iowa.—Carlson v. Jacob E. Decker A 
Sons, 263 N.W. 928, 218 Iowa 54. 
Kan.—Sams v. Commercial Standard 
Ins. Co., 189 P.2d 869, 157 Kan. 278. 
Ky.—Collins' Adm*r v. Chesapeake A 

O. Ry. Co., 124 S.W.2d 1080, 276 
Ky. 659. 

Mich.—Black v. Ambs, 12 N,W.2d 881, 
807 Mioh. 644. 

nil 


Minn.—Kerzle r. Rodine, 11 N.W.2d 
771, 216 Minn. 44—Elkins v. Min¬ 
neapolis St. Ry. Co., 270 N.W. 914, 
199 Minn. 63. 

Mo.—Adams v. Thompson, App., 178 
S.W.2d 779—Grotjan v. Thompson, 
App., 140 S.W.2d 706. 

Mont.—^Bogovich v. Chicago^ M., St. P. 
A P. R. Co., 203 P.2d 971, 122 Mont. 
812—Koppang v. Sevier, 76 P.2d 
790, 10$ Mont. 79. 

N.H.—‘Marcoux v. Collins, 63 A.2d 
322, 94 N.H. 846. 

N.J.—^HauranchaJk v. Warren A 
Arthur Smadbeck, 177 A. 240, 18 N. 
J.Misc. 190. 

Or.—Schultz V. Shirley, 220 P.2d 86, 
189 Or. 363—Lee v. HofC, 97 P.2d 
716, 163 Or. 874. 

S.D.—Johnson v. Chicago A N. W. R. 

Co., 38 N.W.2a 348, 72 S.D. 680. 
Tenn.—Hime v. Sullivan, 221 S.W.2d 
893, 188 Tenn. 606—^Tennessee 

Cent. Ry. Co. v. Cleaves, 2 Tenn. 
App. 549. 

Utah.—Stoker v. Ogden City, 54 P.2d 
849, 88 Utah 389. 

Va,—Tri-State Coach Corp. v. Stid¬ 
ham, 62 S.E.2d 894, 191 Va. 790— 
Voight V. Reber, 46 S.E.2d 16, 187 
Va. 167—Gallagher v. Stathls, 48 
S.E.2d 88, 186 Va. 444—Norfolk 
Southern Ry. Co. v. Wood, 28 S.E. 
2d 16, 182 Va 30. 

Wash.—De Nune v, Tibbltts, 78 P,2d 
621, 192 Wash. 279. 

W.Va—^Darling v. Baltimore 8b O. R. 

Co., 69 S.E.2d 139, 186 W.Va. 80.3. 
Wls.—Kline v. Johannesen, 24 N.W. 

2d 696. 249 Wis. 316. 

64 aj. p 90S note 6$. 

Instructions in action for wrongful 
death in general see Death 9 90. 

17. U.S.—^Beadle v. Spencer, Cal., 66 
S.Ct. 712, 298 U.S. 124, 80 L.Ed, 1082 
—^Nagle V. Isbrandtsen Co., C.A.N. 
Y., 177 F.2d 163—Van Camp Sea 
Food Co. V. Nordyke, C.O.A.Cal., 140 
F.2d 902, certiorari denied 64 S.Ct. 

I 1278, 322 U.S. 760, 88 L.Ed. 1687— 
Lykes Bros. S. S. Co. v. Grubaugh, 
C.C.A.Tex.« 128 F.2a 387, modified 
on other grounds 130 F.2d 26— 
Thomson v. Boles, C.C.A.Mlnn., 123 
F.2d 487, certiorari denied 62 S.Ct. 
682, 815 U.S. 804, 86 L.Ed. 1204— 
Chapman A Dewey Lumber Co. v. 
Hanks, C.C.A.Tenn., 106 F.2d 482— 
Terminal R. Ass'n of St Louis v. 
Klmbrel, C.C.A.MO., 106 F.2d 262 
—Chicago A N. W. Ry, Co. v. Kelly. 

O. C.A.Minn., 84 F.2d 669. 

Ark.—Wohlfeld v. Henley, 98 S.W.2d 
1247, 192 Ark. 660. 

Cal.—Hicks V. Ocean Shore R. R., 117 

P. 2d 860, 18 C!al.2d 778—Alvarez v. 
Van Camp Sea Food Co., 248 2\2d 
948, 118 Cal.App.2d 647—Bateman 
V. Doughnut Corp. of America, 147 

P.2d 404, 68 Cal.App.2d 711—Pie- 
tryzk V. Dollar S, S. Lines, 88 P.2d 
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eral charge or other instructions, a requested in- I on the issue of the care required or negligence of 
struction in such an action may properly be refused * the person causing the death or injury,^® or on 


783, 31 Cal.App.2d 684—Gackstetter 
V. Market St By. Co., 20 P.2d 93, 
130 CaLApp. 316—^Lynch v. Market 
St By. Co., 19 P.2d 1009, 130 Cal. 
App. 433—Anderson v. Southern 
Pac. Co.. 18 P.2d 703, 129 CAl.App. 
206. 

Fla.—Seaboard Air Line B. Co. v. 
Haynes, 47 So.2d 824—Atlantic 
Coast Line B. Co. v. McIntosh, 198 
So. 92, 144 Fla. 356. 

Oa.—Southern By. Co. v. Blanton, 10 
S.R2d 430, 63 Ga.App. 93. 

Kan.—Cheek v. Byth, 89 P.2d 11, 149 
Kan. 686. 

Md.—^Mayor and City Council of Bal¬ 
timore V. Perticone, 188 A. 797, 
171 Md. 268. 

Mass.—^Bigos v. United Bayon Mill. 

16 N.B.2d 44. SOI Mass. 76. 

Minn.—Woodrow v. Chicago, M., St 
P. & P. B. Co.. 60 N.W.2d 49, fol¬ 
lowed in 61 N.W.2d 240, certiorari 
denied Chicago, M., St. P. & P. B. 
Co. V. Woodrow. 74 S.Ct 630. 347 

U.S, 936, 98 L.Bd.- 

Mo.—Joice V. Missouri-Kansas-Texas 
B. Co.. 189 S.W.2d 568, 864 Mo. 439. 
161 AL.B. 383—^Weaver v. Mobile 
& O. B. Co.. 120 S.W.2d 1106, 343 
Mo. 228—^Perry v. Missourl-Kansas- 
TexdB B. Co.. 104 S.W.2d 332. 340 
Mou 1052—^McClintock v. Terminal 
B. B. Ass'n of St Louis, App., 257 
S,W.2d 180—Spears v. Schantz, 
App., 246 S.W.2d 899. 

N.H.—^Hardlman v. Walsh Bros., 79 

A. 2d 19, 96 N.H. 466—Watson v. 
Gregg & Son, 79 A.2d 9, 96 N.H. 
487—^Morin v. Champlin, 43 A.2d 
772, 93 NJEL 422—Glidden v. Pub¬ 
lic Service Co. of N. H., 183 A. 865. 
88 N.H 4—Small v. Boston & M. 

B. B., 178 A. 881, 87 N.H 26. 

Or.—^Bobbins v. Irwin, 178 P.2d 936, 

180 Or. 667. 

Tenn.—^Rlce-Stlx Dry Goods Co. v. 
Self, 101 S.W.2d 132, 20 Tenn.App. 
498. 

Tex.—Anchor Cas. Co. v. Patterson, 
Civ.App., 239 S.W.2d 904, refused 
no reversible error. 

Utah.—Mooney v. Denver & B. G. W. 
B. Co., 267 P.2d 947—^Wheat v. Den¬ 
ver & B. G. W. B. Co., 260 P.2d 932, 
certiorari denied Denver & B. Q. W. 
B. Co. V. Wheat, 74 S.Ct 218, 346 

U.S. 896, 98 L.Bd.-Wilson v. 

Union Pac. B. Co., 231 P.2d 715. 
Wash.—Brown v. Intercoastal Fish¬ 
eries. 207 P.2d 1205. 84 Wa8h.2d 48. 
64 C.J. P 903 note 67, 

18. U.S.—Berner v. Flying Bagle 
Whiteway Lines, C^AConn., 172 F. 
2d 881—^Lots V. Great Atlantic & 
Paclflc Tea Co,, C.aAN.Y., 146 F. 
2d 781—Van Camp Sea Food Co. v. 
Nordyke, C.C.ACal., 140 F.2d 902, 
certiorari denied 64 S.Ct 1273, 322 

U. S. 760, 88 LBJd. 1687—Thomson 

V. Boles, C.CA.Minn., 123 F.2d 487, 


certiorari denied 62 S.Ct 632, 315 

U. S. 804, 86 L.Bd. 1204—Cope v. 
Heath, C.C.AArk., 108 P.2d 854— 
Magee v. McNany, D.C.Pa., 95 F, 
Supp. 675. 

Ala.—Southern By. Co. v. Norris, 2 
So.2d 899, 241 Ala 386—Coffee 

County V. Hataway, 36 So.2d 267, 
84 Ala App. 33—Alabama Coca Cola 
Bottling Co. V. Smith. 196 So. 660, 
29 AlaApp. 324—Alabama Coca- 
Cola Bottling Co. V. Causey, 180 So. 

588, 28 AlaApp. 116, certiorari de¬ 
nied 180 So. 590, 235 Ala 570. 

Ark.—Menser v. Danner, 240 S.W.2d 
662. 219 Ark. 180—Hess v. Arnold. 
86 S.W.2d 426, 101 Ark. 898—Coca 
Cola Bottling Co. v. Jordan. 64 S. 
W.2d 403, 186 Ark. 1006. 

Cal.—Cuclnella v. Weston Biscuit Co., 
266 P.2d 613, 42 Cal.2d 71—Tossman 

V. Newman, 233 P.2d 1. 87 Cal.2d 

622—^Peri v. Los Angeles Junction 
By., 137 P.2d 441. 22 Cal.2d 111— 
Timbrel! v. Suburban Hospital, 47 
P.2d 737, 4 Cal.2d 68—Taylor v. 
Jackson. 266 P.2d 605, 123 Cal.App. 
2d 199—^Dick v. Schoener, 260 P.2d 
966, 120 Cal.App.2d 230—Alvarez v. 
Van Camp Sea Food Co., 248 P.2d 
943. 113 Cal.App.2a 647—Todd v. 
Standfleld, 245 P.2d 331, 111 Cal. 
App.2d 616—Trickey v. Hunter, 245 
P.2d 62, 111 Cal.App,2d 741—Sher- 
rillo V. Stone iSt Webster Kngineer- 
ing Corp., 244 P.2d 70. 110 CaUApp. 
2d 785—Rickey v. Kardassakis, 242 
P.2d 884, 110 Cal.App.2d 291— 

Huyck V. Merritt. 240 P.2d 1, 108 
Cal.App.2d 775—Turkovlch v. Row¬ 
land, 236 P.2d 123, 106 Cal.App.2d 
446—^Wysock Y. Borchers Bros., 232 
P.2d 581, 104 CaI.App.2d 671, 29 A. 
L.B.2d 948—Coughlin v, Harland 
L. Weaver, Inc., 230 P.2d 141, 103 
CaLApp.2d 602—^McGowan v. City 
of Lios Angeles, 223 P.2d 862, 100 
Cal.App.2d 886. 21 A.L.R.2d 1206— 
Keasley v. Bevilacqua, 223 P.2d 
274. 100 CaLApp.2d 166—Clark v. 
State. 222 P.2d 300, 99 CaLApp.2d 
616^—Breaks v. Anderson, 213 P,2d 
532, 95 Cal.App.2d 692—Ford v. 
Carew Sb BInglish, 200 P.2d 828, 89 
CaLApp.2d 199—Blythe v. City and 
County of San Francisco, 188 P.2d 
40. 88 CaLApp.2d 126—Guay v. 
American President Lines, 184 P.2d 

589, 81 Cal.App.2d 496—^Rivera v. 
Goodenough, 162 P.2d 498, 71 Cal. 
App.2d 228—^Domjanov v. Pacifle 
Flectrio By. Co., 153 P.2d 882, 66 
CaLApp.2d 928—O'Brien v. Schell- 
herg, 140 P.2d 159, 69 CaI.App.2d 
764—Johnson v. Johnson, 139 P.2d 
38, 69 CaLApp.2d 375—^Reed v. 
Stroh, 128 P.2d 829. 54 Ca].App.2d 
188—Stroud v. Hansen, 120 P.£d 
102, 48 CaLApp.2d 556—Jorgensen 
V. Bast Bay Transit Co.. 115 P.2d 
666, 46 CaLApp.2d 189—Hamm v. 
San Joaquin 6b Kings Elver Canal 
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Co., Ill P.2d 940, 44 Cal.App.2d 47 
—Johnston v. ii^ewer, 106 P.2d 366. 
40 CaLApp.2d 583—Cavalli v. Luck- 
ett. 104 P.2d 708, 40 Cal.App.2d 250> 
—^Kessler v. Cudahy Packing Co„ 
102 P.2d 862, 88 Cal.App.2d 607— 
Bender v. Perry, 99 P.2d 319, 87 
CaLApp.2d 206—^Harman v. Bay 
Cities Transit Co.. 98 P.2d 226, 36 
CaLApp.2d 848—Church v. Payne, 
97 P.2d 819, 36 Cal.App.2d 382— 
Honeyman v. Lawrie, 95 P.2d 166, 
85 CaLApp.2d 200—^Mace v. Watan- 
abe, 87 P.2d 893. 81 Cal.App.2d 321 
—Kirchhof v. Morris, 84 P.2d 1063. 
29 CaLApp.2d 481—Jesse v. Oiguie- 
re, 74 P.2d 310, 24 Cal.App.2d 160 
—Newman v. Campbell, 73 P.2d 
1265, 23 CaLApp.2d 639—^Butcher 
V. Thornhill, 58 P.2d 179. 14 Cal. 
App.2d 149—^Klenzendorf v. Shasta 
Union High School Dist, 40 P.2d 
878. 4 Cal.App.2d 164—Morris v. 
Purity Sausage Co.. 88 P.2d 103. 2 
CaLApp.2d 536. 

Colo.—Bauserman v. White, 114 P. 
2d 657. 108 Colo. 101—Consolidated 
Truck Co. V. Jones, 25 P.2d 721, 
93 Colo. 297. 

Conn.—^Ziskin v. Confletto, 79 A.2d 
816, 137 Conn. 629—Carney v, De 
Wees, 70 A2d 142, 136 Conn. 256— 
Crowley v. Dix, 68 A2d 866, 186 
Conn. 97—Lossow v. Bulkley, 45 A. 
2d 714. 182 Conn. 476—Witek v. 
Town of Southbury, 42 A.2d 843, 
132 Conn. 104—Welmer v, Brock- 
Hall Dairy Co., 40 A.2d 277, 181 
Conn. 861—Dokus v. Palmer, 83 A. 
2d 816. 180 Conn. 247—Puza v. 
Hamway. 193 A. 776. 128 Conn. 206 
—Green v. Stone, 185 A. 72. 121 
Conn. 324—Tefft v. New York, N. H 
6b K. B. Co.. 168 A. 762, 116 Conn. 
127. 

D.C.—Bell Cab Co. v. Coppridge, 153 
F.2d 540, 31 U.8.APP.D.C. 887—San¬ 
itary Grocery Co. v. Ssead. 90 F. 
2d 874, 67 App.D.O. 129. certiorari 
denied 58 S.Ct. 28, 802 U.S. 703. 82 
L.Bd. 543—Evans v. Capital Trans¬ 
it Co., Mun.App., 39 A.8d 869. 

Fla.—Sea Crest Corp. v. Burley, 33 
So.2d 434—Ake v. Birnbaum, 25 So. 
2d 213, 166 Fla. 785. followed in 25 
So.2d 225, 156 Fla. 760—Saucer v. 
City of West Palm Beach, 21 So.2(l 
452, 155 Fla. 659—Baston v. Shel¬ 
ton, 13 So.2d 458, 158 Fla. 879— 
Turner v. Modem Beauty Supply 
Co., 10 So.2d 488. 162 Fla. 8—Un¬ 
ion Hus Co. V. Bowen, 184 So. 17. 
134 Fla. 254—Motor Transit Co. v. 
Studstill, 176 So. 769, 129 Fla. 769. 
Ga.—Perry v, Boss. 71 8.B.2d 283, 86 
Qa.App. 169—^Beliable Transfer Co. 
V. Oabriel, 65 8.B.2d 679. 84 Ga. 
App. 54—^Atlantic Coast Line B. Co. 
V. Brown. 62 8.B.2d 736, 81 Ga.App. 
889—Ludwig V. J. J. Newberry Co., 
52 S.B.8d 485. 76 OeuApp. 671— 
X»ane Drug Stores v* Brooks, 29 S. 
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K.2d 716, 70 Oa.App. 878—^Edwards 
V. Atlanta, B. & C. R. Co., 10 S.H. 
I'd 449, 63 Ga.App. 212—^Elliott v. 
Georgia Power Co., 197 S.B. 914, 68 
Oa.App. 161—Atlanta & W. P. R. 
Co. V. McCord, 189 R.B. 403, 64 Ga. 
App. Rll—Hexter v. Burgess, 184 
S.B. 769, 52 Ga.App. 819. 

Idaho.—Pittman v. father, 188 P.2d 
600, 68 Idaho 29—O’Connor v. Mey¬ 
er, 164 P.2d 174, 66 Idaho 15—Lebak 
V. Nelson, 107 P.2d 1064, 62 Idaho 
96—McCoy v. Krengel, 17 P.2d 647, 
62 Idaho 626. 

111.—Hamilton v. Toler. 88 N.B.2d 
628, 338 Zll.App. 666—Bavey v. 
Helm, 84 N.B.2d 574. 386 Zll.App. 
602-Krueger v. Frtel, 71 N.K.2d 
815, 330 lll.App. 557—Miller v. lUl- 
timore ft O. S. W. R. Co., 70 N.B.2d 
263. 330 IlLApp. 129—Wolfe v. Rail¬ 
way Kxp. Agency, 63 N.B.2d 564. 
326 Zll.App. 515—Nichole v. Blue 
Ribbon Brew Distributing Co., 47 
N.K.2d 836, 318 XllApp, 229—Starr 
V. Rossin, 23 N.B.2d 740. 302 111. 
APP. 338. 

Ind.—Hancock Truck Lines v. Butch¬ 
er. 94 N.H.2d 537. 229 Znd. 36— 
Northern Ind. Trsniit v. Burk. 80 
N.B.2d 905. 228 Ind. 162. 17 A.L.R. 
2d 572—Pity of Terre Haute v. My¬ 
ers, 24 N.K.2d 698. 216 Znd. 849— 
Bail V. MrY*heeters, 6 N.ZC.3d 885, 
til Ind. 157—Conner v. Jones. 59 
N.a.2d 577. 116 Znd.App. 660, rs- 
hsarlng denied 50 N.B}.8d 534, 115 
Ind.App. 560—Superior Meat Prod¬ 
ucts V. Holloway, 43 N.a.8d 33, 113 I 
Ind.APP. 320—Drewrys Limited, tJ. I 
H. A. v, Crlppen. 44 N.B.2d 1006, 113 
Ind. App. 120—Northern Indiana 
Public Service Co. v. Mitlender, 24 
N.K 2d 517, 108 Znd.App. 212—Mel- 
lencamp v, Curksrham, 28 N.EI.3d 
599. 107 Ind,App. 398—Michigan 
Cent. R, Co. v. Balsingsr, App., 9 
N.B.8d 115—Dunbar v. Demaree. 2 
N.B}.3d lOOS. 101 Ind.App. 685. 

Iowa.—Lawson v. Fordycs. 21 N.W. 
2d 59. 287 Iowa 28—Osagley v. City 
of Bedford. 16 N.W.fd 262. 285 
Iowa 555—Bonnett v. Otrtwlg. 14 
N.W.fd 739, 284 Iowa 864—Smith v. 
Pine, It N.W.2d 236. 984 Iowa 256 
—Porter v. Iowa Riectrio Co., 292 
N.W, 181, Its Iowa 499—Staggs v. 
Bartovsky, 291 N.W. 448, 228 Iowa 
888—Lenth v, Schug, 281 N.W. 510, 
226 Iowa 1, reheard 187 N.W. 516, 
326 Iowa 1—Huston v. Lindsay, 
276 N.W, 201, 224 Iowa 281. 

Kan.—Duran v. Mission Mortuary, 
258 p.td 241, 174 Kan. 865-^elf V. 
Cottonwood Falla Oas Co., 178 P.Sd 
998, 158 Kan. 718—Cheek v. IDyth, 
89 P.fd 11. 149 Kan. 585—Anderson 
V. Thompson, 88 P.8d 488, 187 Kan. 
714. 

Ky.—lUsd V. Roatstlsr, 145 S.W.Id 
952—Sedlook v. Trospsr, 111 aw.2d 
147. 807 Ky. 889, 18 A.UR.Id 849— 
City of Loulsvllis V. Whsslsr, 191 
aw.ld 886. SOI Ky. Ill—Llgon v. 
Redding, 188 KW.Id 488, 800 Ky. 
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Tackett’s Adm’r, 171 S.W.2d 4, 294 
Ky. 189—Trescott'a Adm’r v. Mor¬ 
rill, 182 S.W,2d 948. 280 Ky. 201— 
Gilbert’s Adm’r v. Allen, 94 S.W.2d 
841, 264 Ky. 202—Owen Motor 

Freight Lines ▼. Russell's Adm’r, 
86 S,W.2d 708, 260 Ky. 796. 

Me.—Josselyn v. Dearborn, 62 A.2d 
174, 143 Me. 828—Glazer v. Grob, 8 
A.2d 895, 186 Me. 123—Young v. 
Potter, 174 A. 387, 133 Me. 104. 
Md.—West V. Belle Isle Cab Co., 100 
A.2d 17, 203 Md. 244—Garozynskl 
▼. Daniel, 57 A.2d 839, 190 Md. 1— 
Greeley ▼. Baltimore Transit Co., 
22 A.2d 460, 180 Md. 10. 

Mass.—Smith v. August A. Busch Co. 
of Mass., 109 N.K.2d 848, 829 Mass. 
616—McClean v. University Club, 
97 N.E.2d 174, 327 Mass. 68—Perry 
V. Boston Elevated Ry. Co.. 76 N.E. 
2d 663, 322 Mass. 206—^Mansell v. 
Larsen, 42 N.E.2d 520, 311 Mass. 
607. 

Mich.—Schmidt v. Wlllbrant, 21 N.W. 
2d 194, 313 Mich. 460—Van Arsdale 

V. Olympia. Inc., 17 N.W.2d 790, 310 
Mich. 662—Black v. Ambs. 12 N.W. 
2d 381, 307 Mich. 644—Rossien v. 
Berry. 0 N.W.2d 896. 306 Mich. 693. 

Minn.—Moeller v. Hauser, 54 N.W.2d 
630, 237 Minn. 868—Peterson v. 
Minneapolis St. Ry. Co.. 53 N.W.2d 
817, 226 Minn. 528^—Becklund v. 
Daniels, 42 N.W.2d 3, 230 Minn. 442 
—Nubbe V. Hardy Continental Ho¬ 
tel System of Minn., 31 N.W.2d 382, 
226 Minn. 496—Corridan v. Agran- 
Off, 297 N.W. 759, 210 Minn. 287— 
Nelson v. Garden Valley Telephone 
Co., 275 N.W. 612, 201 Minn. 198— 
Becker v. Northland Transp. Co., 
274 N.W. 180, 200 Minn. 272, re¬ 
heard 275 N.W, 510, 200 Minn. 272 
I —Dehen v. Berning, 270 N.W. 602, 

■ 198 Minn. 522—Hartwell v. I>ro- 

I gressive Transp. Co., 270 N.W. 570, 
i 198 Minn. 488—Chad v. Reese, 267 
N.W. 490, 197 Minn. 488. 

Mo,—Tatum v. Gulf, M. ft 0. R. Co., 
228 S.W.2d 418, 359 Mo. 709—Mon- 
sour V. Excelsior Tobacco Co., 144 
aW.8d 62—Cole v. Uhlmann Grain 
Co., 100 S.W.2d 311, 340 Mo. 277— 
Eouchene v. Gamble Const Co., 89 
S.W.2d 58, 888 Mo. 123—Arnold v. 
May Department Stores Co., 85 S. 

W, 2d 743, 837 Mo. 727—Spears v. 
Schantz, App,, 246 S.W.2d 399— 
Welnel v. Hesse, App., 174 S.W.2d 
903—Chervek v, St Iiouis Public 
Service Co„ App., 173 S.W.2d 599 
—Jones V. Kansas City Public Serv¬ 
ice Co., 156 S.W.2d 776, 236 Mo.App. 
794—Dunlap v. Kansas City Public 
Service Co., 130 S.W.2d 668, 284 Mo. 
App. 351—Myers v. Golloday, App., 
104 S.W.2d 1007, opinion Quashed 
on other grounds State ex rel. Gol¬ 
loday V. Shain, 110 S.W.Sd 719, 341 
Mo. 339—Cable v. Johnson, App., 63 
S.W,3d 488—Gay v. Samples, 57 S. 
W.3d 768, 227 Mo.App. 771. 

Mont—Sullivan v. City of Butte, 
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157 P.2d 479, 117 Mont 215—Kop- 
pang V. Sevier, 75 P.2d 790, 106 
Mont. 79. 

Neb.—Johnson v. Griepenstroh, S3 N. 
W.2d 649, 160 Neb. 126—Kennedy 
v. Woods, 267 N.W. 890. 131 Neb. 
217. 

N.BL—Mlgneault v. St Germain Mo¬ 
tors, Inc., 100 A.2d 901, 98 N.H. 
837—Watson v, Gregg ft Son, 79 
A.2d 9, 96 N.H 487—Manor v. Gag¬ 
non, 82 A.2d 688, 92 N.H 436— 
Gagnon v. Krikorian, 31 A.2d 49, 92 
N.H 844—McCarthy v. Boston ft 

M. H H, 27 A.2d 97, 92 N.H. 149 
—Kelley v. Lee, 193 A. 223, 89 N. 
H 100—Richards v. Richards, 166 
A. 823, 86 N.H 273. 

N.J.—^Mellon v. Pennsylvanla^Read- 
ing Seashore Lines, 81 A.2d 747, 
7 N.J. 416—Hargrave v. Stockloss, 
21 A.2d 820, 127 NJ.Law 262— 
Claypoole v. Motor Finance Corp., 
16 A.2d 794, 126 N.J.Law 440— 
Wilcox V. Christian and Missionary 
Alliance, 12 A.2d 709, 124 N.J.Law 
627—Wall V. G. R. Wood. Inc., 197 
A. 41, 119 N.J.Law 442—Cuthbert- 
son V. Marathon Bus Co., 166 A. 31, 
110 N.J.Law 882. 

N.C.—Hoke V. Atlantic Greyhound 
Corp.. 42 S.E.2d 593, 227 N.C. 412. 

N.D.—Enget v. Neff, 48 N.W.2d 644, 
77 N.D. 366—^Rubbelke v. Jacobsen, 
268 N.W. 676, 66 N.D. 720. 

Ohio.—Larimore v. Brown, App., 67 

N. E.2d 313. 

Okl.—Carter Oil Co. v. Johnston, 257 
P.2d 317, 208 Okl. 664—Johnson v. 
Short 232 P.2d 944, 204 Okl. 666— 
Spicers, Zno., v. Rudd, 183 P.2d 692, 
199 OkL 676—Atchison, T. ft S. F. 
Ry. Co. V. Raleigh, 154 P.2d 62, 194 
Okl. 689—Equals v. Tulsa City 
Lines, 147 P.2d 460. 194 Okl. 79— 
Meier v. Edsall, 137 P.2d 926, 192 
Okl 629—Oklahoma City-Ada-Ato- 
ka Ry. Co. v. Riddle, 82 P.2d 304, 
188 Okl. 318. 

Or.—Rauw v. Huling, 259 P.2d 99, 
199 Or. 48—Mason v. Allen, 196 P. 
2d 717. 183 Or. 688—McVay v. By¬ 
ars, 133 P.2d 210, 171 Or. 449— 
Braeht v. Palace Laundry Co., 65 
P.2d 1039, 156 Or. 151—McDowell 
V. Humor, 20 P.2d 395, 142 Or. 611, 
88 A.L.R, 578—Riley v. Good, 13 
P.2d 222, 142 Or. 155. 

Pa.—Fesola v. Tremayne, 165 A. 661, 
108 Pa.Super. 535—Tamros v. Rssd, 
165 A. 538, 109 Pa.Supor. 28. 

R. I.—Newman v. Burrlllville Racing 
Ass'n, 100 A.2d 847—Arlia v. United 
Electric Rys. Co., 13 A.2d 242, 64 
R.I. 462—^Nasso V. Powers, 190 A. 
638, 57 R.Z. 490. 

S. C,—^Durant v. Stuckey, 70 S.E.2d 
473, 221 S.a 342—Hudson v. Ches¬ 
ter County. 174 S.E. 477, 172 8.C. 
520. 

S.D.—Johnson v. Chicago ft N. W. Xt 
Co., 38 N.W.2d 343. 72 S.D. 580— 
Zeller v. Pokovsky, 278 N.W. 174, 
86 B.D. 7L 



§ 4M)0 TRIAL 88 C.J.S. 

the issue of the willfulness or wantonness of the i sue of the contributory negligence of the person 
person causing the death or injury,or on the is- | killed or injured.^® 


Tenn.—Hadley v. Morris, 249 S.W.2d 
296, 35 Tenn.ADp. 634—City of 
Knoxville v. Ferguson, 241 S.W.2d 
612, 34 Tenn.App. 585—Getz v. 

Weiss, 160 S.W.2d 438, 25 Tenn. 
App. 520—Atchley v. Sims, 128 S. 
W.2d 976, 23 Tenn^App. 167—Ten¬ 
nessee Coach Co. V. Young, 80 S.W. 
2d 107, 18 Tenn.App. 592—Toomey 
V. Gk>od, 12 Tenn.App. 80. 

Tex.—Barron v, James, Clv.App., 198 
S.W.2d 245, reversed on other 
grounds 198 S.W.2d 266, 145 Tex. 
283. 

Utah.—^Watkins v. Utah Poultry & 
Piarmers Co-op., 261 P.2d 663— 
Wheat V. Denver & R. G. W. R. 
Co., 250 P.2d 932, certiorari denied 
Denver & R. G. W. R. Co. v. Wheat, 
74 S.Ct. 218, 346 U.S. 896, 98 L.Bd. 

-Van Wagoner v. Union Pac. 

R. Co., 186 P.2d 293, 112 Utah 189, 
rehearing denied 189 P.2d 701, 112 
Utah 218—^Ray v. Salt Lake City, 
69 P.2d 256, 92 Utah 412, 119 A.L.R. 
153—Olsen v. S. H. Kress & Co., 
48 P.2d 430, 87 Utah 61. 

Vt.—Mullett V. Milkey, 29 A.2d 806, 
113 Vt 42—Gould V. Gould, 6 A.2d 
24, 110 Vt 324. 

Va.—Davis v. Webb, 59 S.H.2d 116, 
190 Va. 997—^Atlantic Coast Line 

R. Co. V. Withers, 66 S.E.2d 664, 
192 Va. 493—Norfolk & P. B. L. R. 
Co. V. Freeman, 64 S.B.2d 732, 192 
Va. 400—^Yellow Cab Co. v. Bden, 16 

S. B,2d 626, 178 Va. 326—Poole v. 
Kelley, 173 S.B. 637. 162 Va. 279— 
Gaines v. Campbell, 166 S.B. 704, 
169 Va. 604. 

Wash.—Shields v. Paarmann, 249 P. 
2d 377, 41 Wash.2d 423—Morner v. 
Union Pac. R. Co., 196 P.2d 744, 31 
Wash.2d 262—Grapp v. Peterson, 
168 P.2d 400, 25 Wash.2d 44—Bls- 
sell V. Seattle Vancouver Motor 
Freight 168 P.2d 390, 26 Waah.2d 
68—^Rettig V. Cocap-Cola Bottling 
Co., 166 P.2d 914, 22 Wash.2d 672— 
Leer v, Cohen, 116 P.2d 636, 10 
Wash.2d 239—Levine v. A. A. Owen 
Lumber Co., 84 P.2d 353, 196 Wash. 
673—Gurcla v. Moran, 77 P.2d 988, 
194 Wash. 328—Smith v. Bratnober, 
62 P.2d 465, 188 Wash. 244—Wei- 
kert V. Daniels, 36 P.2d 22, 178 
Wash. 416. 

W.Va,—^Tawney v. Klrkhart 44 S.HI. 

2d 634, 130 W.Va. 650. 

64 CJ. p 903 note 68. 

As to issue of negligence in general 
see supra subdivision b of this sec¬ 
tion. 

Beanested Snstrootion held not oovi. 

ered and improperly refnsed 
Cal.—^Duncan v. J. H. Corder & Son, 
62 P.2d 1887, 18 Cal.App.2d 77. 

Colo.—Hanlon v. Woodhouse, 160 P. 

2d 998, 118 Colo. 504. 

Conn.—Sparico v. Munzenmaier, 66 
A.2d 165, 134 Conn. 194. 


Ga.—Gay v. Smith. 181 S.E. 129, 61 
Qa.App. 616. 

N.C.—Groome v. City of Statesville, 
177 S.B. 638, 207 N.C. 638. 

Or.—^Prauss v. Adamski, 244 P.2d 698, 
196 Or. 1—Hunsaker v. Padflc 
Northwest Public Service Co., 20 P. 
2d 433, 143 Or. 583. 

64 C.J. p 903 note 68 [a]. 

19- Cal.—^Hastings v. Serleto, 143 P. 
2d 956, 61 Cal.App.2d 672—Candlnl 
V. Hiatt 60 P.2d 843, 9 Cal.App.2d 
679. 

Colo.—^Fdelen v. Simpson, 144 P.2d 
986, 112 Colo. 1. 

Ill.-Barnhart v. Martin, 64 N.B.2d 
743, 327 IUA.PP, 561. 

Ind.—Trent v. Rodgers, 104 N.B.2d 
769, 123 Ind.App. 139. 

Ky.—Norfolk & W. Ry. Co. v. Hens¬ 
ley’s Adm’r, 67 S.W.2d 11, 262 Ky. 
223. 

Ohio.-^ill V. Arthur. 43 N.E.2d 804. 
69 Ohio App. 386. 

S.C.—Cummings v. Tweed, 10 S.E.2d 
322, 196 S.C. 173. 

Wash.—Dye v. Clity of Seattle, 24 1*. 

2d 67. 173 Wash. 616. 

64 C.J. p 905 note 69. 

20. U.S.—^Beadle v. Spencer, Cal., 56 
act 712, 298 U.S. 124, 80 L.Ed. 
1082—Smith V. 'Welch. C.A.Okl„ 189 
F.2d 832—Levin v- Joseph S). Sea¬ 
gram & Sons, C.aA.Xll., 158 F.2d 
65, certiorari denied 67 S.Ct 971, 
330 U.S. 835, 91 L.Bd. 1282—Lois 
V. Great Atlantic & Pacifle Tea 
Co., C.C.A.N.Y., 146 F.2d 781—Du- 
brock V. Interstate Motor Freight 
System, C.C.A.ra., 143 F.2d 304, 
certiorari denied 66 S.Ct. 119, 323 

U. S. 765, 89 LwBd. 618—Thomson v. 
Anderson, C.C.A.S.D., 188 F.2d 272, 
149 A.L.R. 899—Hazeltine v. John¬ 
son, C.CA..Mont, 92 F.2d 866— 
Grand Trunk Western R, Co. v. 
Collins, C.C.A.Mich., 66 F.2d 876. 

Ala.—Waters v. Anthony, 40 So.2d 
816, 252 Ala. 244—Claude Jones & | 
Son V. Lair, 17 So.2d 577, 245 Ala. i 
441—^Luquire Ins. Co. v. McCalla, j 
13 So.2d 865, 244 Ala. 479—Sloss- 
Sheflleld Steel & Iron Co, v. Wil¬ 
lingham, 199 So. 15, 29 Ala.App. 569, 
cause remanded on other grounds 
199 So. 23, 240 Ala. 294. 

Ariz.—Southwestern Freight Lines 

V. Floyd, 119 P,2d 120, 58 Ariz. 240, 
Ark.—Clark v. Heath, 264 S.W.2d 406 

—Hamlin v. Darr, 250 S.W.2d 632, 
220 Ark. 841—Capitol Transp. Co. 

V. Alexander, 242 S.W.2d 833, 219 
Ark. 419—Alldread v. Mills, 199 S. 

W. 2d 671, 211 Ark. 99—D. F. Jones 
Const Co. V. Mize, 146 S.W.2d 709, 
201 Ark, 702—Baldwin v. Cobb, 82 
S.W.2d 12, 190 Ark. 899—Arkansas 
Power 6b Light Co. v. Graves, 76 
S.W.2d 67. 189 Ark. 743. 

Cal.—^Taylor v, Jackson, 266 P.2d 606. 
123 Cal.App.2d 199—Curland v, Los 
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Angeles County Fair Ass’n, 268 P, 
2d 1063, 118 Cal.App.2d 601—Grasso 
V. Cunial, 235 P.2d 32, 106 Cal.App. 
2d 294—Burge v. Los Angeles 
Transit Lines, 217 P.2d 762, 97 Cal. 
App.2d 292—McNulty v. Southern 
Pac. Co.. 216 P.2d 534. 96 Cal.App.2d 
841—Nelson v. Colbeck, 211 P.2d 
878, 94 Cal.App.2d 792—Porrula v, 
Santa Pe Bus Lines, 189 P.2d 294, 
83 Cal.App. 416—Blythe v. City and 
County of San Francisco, 188 P.2d 
40, 83 CaI.App.2d 125—^Powers v. 
Shelton, 169 P.2d 482, 74 Cal.App. 
2d 767—Iluher v. Henry J. Kaiser 
Co.. 162 P.2d 693, 71 Cal.App.2d 
278—^Rivera v. Qoodenough, 162 P. 
2d 498. 71 Cal.App.2d 223—Losater 
V. Oakland Scavenger Co., 162 P.2d 
486, 71 Cal.App.2d 217—Lagomarsi- 
no V. Market St. Ry. Co., 158 P.2d 
982, 69 Cal.App.2d 388—Jackson v. 
Utica Light & Power Co., 149 P.2d 
748, 64 Cal.App.2d 885—Johnson v. 
Johnson, 139 P.2d 33, 59 Cal.App.2d 
376—^Temple v. De Mlrjian, 125 P. 
2d 644, 61 CaLApp.2d 659—Lorenz 
V. Santa Monica City High School 
Dist, 124 P.2d 846, 51 CfU.App.2d 
393—Maaskant v. Matsu 1, 123 P.2d 
853, 50 Cal.App.2d RtD—Heath v. 
Fruzia, 123 P.Cd 560, 60 Cal.App.2d 
598—McNown v, Pacinc Freight 
Lines. 122 P.2d 582, 60 Cal.App.2d 
221—Blanchard v. Norton, 122 r.2d 
349, 49 Cal.App.2d 730—Fowler v. 
Allen, 121 r.2d 41, 49 OaI.App.2d 214 
—Schulman v, Los Angeles Ry, 
Oorp,. Ill p.2d 024, 44 Cal.App.2d 
122—Wills V. J. J. Newberry Co., 
Ill P.2d 346, 43 Cal.App.2d 695— 
Burke v. John B. MarshaU, Inc., 
108 P.2d 738, 42 Cal.App.2d 196— 
Duehren v, Stewart, 102 l\2d 784, 
39 Cal.App.2d 201—Church v. 
Payne. 97 P.2d 819. 36 Cal.App.2d 
882—Kirchhof v. Morris, 84 P.2d 
1063, 29 Cal.App.2d 481—Nagamat- 
su V. Roher, 63 P.2d 174, 10 Cal. 
App.2d 762—Flury v. lleeskau, 33 
P.2d 1033, 139 Cal.App. 398—Bet- 
sold V. Rossi Floral Co.. 23 P,2d 
839, 183 Cal.App. 236—Fowler v. 
Allen, 21 P.2d 41, 49 Cal.App.2d 
214—Jackson v. Miller, 20 P.2d 113, 
130 Cal.App. 427—Gaekstotter v. 
Market St. Ry. Co., 20 r.2d 93, 130 
Cal.App. 316. 

Colo.—Sherman v. Ross, 62 P,2d 1161, 
99 Colo. 364. 

Conn.—^Thibodeau v. Connecticut Co.. 
89 A.2d 223, 139 Conn. 9 —Russo v. 
Dlnersteln, 88 A.2d 232, 188 Conn. 
220—Komiello V. PIseltolli. 61 A.2d 
912, 133 Conn. 360—!>ym v. Merit 
Oil Corp., 36 A,2d 276, 130 Conn. 
585—Miller v. SUmford Transit 
Co., 32 A.3d 68, 130 Conn. 63— 
Ouarnaccla v. Wtecenski. 31 A.2d 
464, 130 Conn. 20—Murphy v. Os- 
sola, 199 A. 648, 124 Conn. 366— 
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Under such conditions a requested instruction I may also be properly refused on the issue of as- 


Plascik V. Railway Express Agen¬ 
cy, 176 A, 919, 119 Conn. 277, 

D.C.—Young Men's Shop v. 

Odend'Hal, 121 E.2d 857, 78 App. 
D.C. 364. 

Pla.—^Toll V. Waters, 189 So, 893, 188 
Fla. 349—Baggett v, l>avis, 169 So. 
872, 124 Flo, 701. 

aa.—Atlantic Coast Line R. Co, v. 
Lrfiyno, 77 S.E.2d 665, 88 Ga.App. 
674—IVrry v. Posa, 71 S.E.2d 283, 
86 Ga.App. 169—Reliable Transfer 
Co. V. Gabriel, 65 S.E.2d 679, 84 Go. 
App. 64—Southern Ry. Co, v. Flor¬ 
ence, 67 S.B.2d 856, 81 GeuApp. 1— 
Yellow Cab Co. v. Adams. 31 S.E.2d 
196, 71 Ga.App. 404—Southern Ry. 
Co. V. DeFoor, 11 S.E.2d 922, 63 Ga. 
App. 650—Edwards v. Atlanta, B. & 
C. R. Co.. 10 S.B.2d 449, 63 Ca.App. 
212—Southern Ry. Co. v. Wilcox, 2 
S.K2d 226, 59 Ga.App. 785—Pollard 
V. Buiitwritcht, 196 S.K 216, 57 Ga, 
App. 665—Atlanta & W. P. R. Co. v. 
Mi-Cord. 189 aa. 403. 64 Ga.App. 
811 -Hrxter V. Burgess. 184 S.E. 
769, 62 aa.App. 819—La Hatte v. 
Walton, 184 aE. 742. 63 Ga.App. 6. 
Idaho.- Ilootnn v. t'ity of Burley, 219 
r,2d «5I. 70 Idaho 3U9—French v. 
Tohhrii, 27 P,2d 474. 63 ldi4ho 701. 
111.—Winiams V, Walsh, 96 N.E.2d 
743. 341 in.App. 543—C^oken v. Pe¬ 
terson, 92 K.a.2d 362, 340 IlI.App. 
518 -Bnvey v. Heim, 84 N.E.2d 674, 
335 11!.App. 602—Krueger V. Frlel, 
71 N.R2d 816. 330 IlI.App. 657— 
Miller V. Baltimore 4le O. S. W, R. 
Co.. 70 N*.R2d 203. 230 IlI.App. 129 
—V. CurH«(*ola Bottling Co., 
68 N.K;.2d 479, 329 IlI.App. 290— 
Bunch V. Mr All later, 266 II!. App. 
348. 

Ind.- Butin v. Long, 64 N.B.2d 652. 
tl6 1 ltd.App. 94—Superior Meat 
Produeta V. Holloway, 48 N.E.2d 
83. 113 Ind.App, 820—City of Terre 
Baute V. Weliater, 40 N.E.2d 972. 
112 Ittd.App. 101—Pennsylvania K. 
Co. V. HUtahower, 89 N.E.2d 465, 110 
2nd.App. 468—Daugherty v. Hunt. 
88 N.R2d 250. 110 Xnd.App, 264— 
Bn\iM V. Dondnnville, 26 N.E.2d 558, 
107 Ind.App. 565—Northern Indiana 
Piitihe Herviee Co. V. Millonder, 24 
N.K^d 817, 108 Ind.App. 212— 

Mh hlgan <Vnt. R, Co. v, Baislnger. 
9 NM(l.3d 126—Dunbar v. Dcmaree, 
3 N.H.2d 1003, 103 Ind.App. 685. 
lown.—Clayton v. Mcllrath. 44 N.W. 
3d 741, 211 Iowa 1153, 27 A.L,R.2d 
207 — i^oijttley V. Lowdon, 12 N.W.2d 
870. 234 Iowa 731—Miller v, Mathis, 
8 N.W.2d 744, 238 Iowa 221—Roush- 
ar V. Dixon, 2 N.W.2d 660, 231 
Iowa 993—Dougherty v. McFee, 266 
N.W. 175. 221 Iowa 891—Minks v. 
Btonberg. 360 N.W. 888, 217 Iowa 
119. 

Kan.—4?ollii V. De Coursey Cream Co., 
178 P.2d 690, 168 Kaa 683—Young 
V. Kansas City Public Service Ca, 
186 P.2d 551, 166 Kan. 634, 


Ky.—Lundy v. Brown's Adm’x 206 S. 
W.2d 498, 306 Ky. 721—McFarland 
V. Bruening, 185 S.W.2d 247, 299 
Ky. 267—Louisville Baseball Club 
V. Butler, 160 S.W.2d 141, 289 Ky. 
785—^Tucker v. Ragland-Potter Co., 
148 S.W.2d 691, 286 Ky. 533—Ruth¬ 
erford V. Smith. 145 S.W.2d 633, 284 
Ky, 692—Tyree v. Smith, 115 S.W. 
2d 295, 272 Ky. 734—McGraw v. 
Ayers, 68 S.W.2d 378, 248 Ky. 166. 
Me.—^Desmond v. Wilson, 60 A.2d 
782, 143 Me. 262—Young v. Potter, 
174 A. 387, 133 Me. 104. 

Md.—Sugar v. Hafele, 17 A.2d 118, 
179 Md. 75—(NTeas v. Bohlen, 199 A. 
862, 174 Md. 696—Carroll v. Ker- 
rlgen. 197 A. 127, 173 Md. 627. 
Mass.—Brooks v, Glidden, 110 N.B.2d 
495, 320 Maas. 704—Smith v. Au¬ 
gust A. Busch Co. of Mass., 109 
N.B.2d 843, 3'29 Mass. 615—McAvey 
V. Albany Realty Co.. 103 N.E.2d 
826, 328 Maas. 810—^Barry v. Pan- 
ich. 86 N.E.2d '251. 824 Mass. 162 
—Russell V. Berger, 50 N.B.2d 642, 
■314 Mass. 600—Tookmanian v. Pan¬ 
ning. 31 N.E.3d 536, 808 Mass. 162. 
Mich.—McDuOle v. Root, 1 N.W.2d 
644, 300 Mich. 286—Pulford v. 

Mouw, 272 N.W. 713, 279 Mich. 

Minn.—O'Neill v. Minneapolis St, 
Ry. Co., 7 N.W.2d 666, 218 Minn. 
514—Shuster ▼. Vocchl, 279 N.W. 
841, 203 Minn. 76—Doody v. St. 
Paul City Ry. Co., 270 N.W. 683, 
198 Minn. 573. 

Miss,—Reid V. Halpln, 178 So. 88— 
Robinson v. Haydel, 171 So. 7, 177 
Miss. 233. 

Mo.—^Brown v. Payne, 264 S.W.2d 
341—^Rush V. Thompson, 30’2 S.W. 
2d 800, 356 Mo. 568—Uhlnebergor 

V. Thompson, 202 S.W.2d 64, 356 
Mo, 620—Young v. City of Farm¬ 
ington, 196 S.W.2d 124—Joice v. 
Missouri-Kansas-Texas R, Co., 189 
S.W.2d 568, 854 Mo. 489, 161 A.L.R. 
893—De Moulin v. Roethell, 189 S. 

W. 662, '364 Mo. 426—Edwards v. 
Woods, 119 S.W.2d 359, 342 Mo. 
1097^—Cotton V. Ship-By-Truck Co., 
86 S.W.2d 80, 837 Mo. 270—Lee v. 
Holland. App., 268 S,W.2d 30—Hap¬ 
py V. Walz, App., 244 S.W.2d 880 
—Hathaway v. Evans, App., 1235 
S,W.2d 407—Wendegatz v, Kansas 
City Gas Co., App., 217 S.W.2d 269 
—Buban V. St. t*ouis Public Serv¬ 
ice Co„ App., 193 S.W.2d 346—Sloan 
V. Farmer, App., 168 S.W.2d 467 
—Wilson V. Terminal R. Ass'n of 
St. Louis, App., 121 S.W.2d 232— 
Brown v. Pitcairn, App., 116 S.W. 
2d 176—Jenkins v. Wabash Ry. Co., 
107 S.W.2d 204, 232 Mo.App. 433, 
certiorari denied Wabash R. Co. v. 
Jenkins, 68 S.Ct. 139, 802 U.S. 737, 
82 L.Ed. 570—^Robinson v. O'Shanz- 
ky. App., 96 S.W.2d 895—Seism v. 
Alexander, 93 S.W.2d 86, '230 Mo. 
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App. 1176—Shaw v. Bast St. Louis 
Ry. Co., App., 65 S.W.2cl 497. 
Mont—Simpson v. Miller, 34 P.2d 
628, 97 Mont '328. 

Neb.—^Herman v. Plrestine, 21 N.W. 

2d 44, 146 Neb. 730. 

Nev.—^Los Angeles & S. L. R. Co. v. 
Umbaugh, 123 P.2d 224, 61 Nev. 
214. 

N.H.—Lincoln v. Tarbell, 96 A.2d 778, 
98 N.H. 153—Gagnon v. Krikorian, 
81 A.2d 49, 92 N.H. 344—Abbott 

V. Hayes, 26 A.2d 842, 92 N.H. 126 
—Smith V. Bailey, 23 A.2d 363, 
■91 N.H. 607—Sullivan v. Sullivan, 
18 A.2d 828, 91 N.H. 341—Whlpplo 
T. Boston & Maine R. R, 7 A.2d 
239, 90 N.H. 261—Small v. Boston 

6 M. R. R., 173 A. 381, 87 N.H, 25. 
■N.J.—^Mellon v. Pennsylvania-Read- 

ing Seashore Lines, 81 A.2d 747, 

7 N.J, 415—Milstrey v. City of 
Hackensack, 79 A.2d 37, 6 N.J. 400 
—Gordon v. General Launderers, 18 
A.2d 719, 126 N.J.Law 78—Clay- 
poole V. Motor Finance Corp., 16 
A.2d 794, 125 N.J.Law 440—Rob¬ 
bins V. Thies. 189 A. 67, 117 N.J. 
Law 389—Renner v. Martin, 183 A. 
185, 116 N.J.Law 240—Schank v. 
Cernlglla, 174 A. 730, 113 N.J.Law 
306—Soklera v. H, A. Jaeger, Inc., 
169 A. 347, 12 N.J.Misc. 17, afllrm- 
ed 171 A. 786, 112 N.J.r^w BOO. 

N.C.—McMillan v. Butler, 11 S.E.2d 
877, 218 N.C. 682. 

Ohio.—Lockett v. Anchor Motor 
Freight Co., App., 97 N.B.2d 46, 
Okl.—Oklahoma City-Ada-Atoka Ry, 
Co. V. Riddle, 82 P.2d 804, 188 Okl. 
318. 

Or.—Smith v. Williams, 205 P.2d 666, 
186 Or, 156—Personius v. As bury 
Transp. Co, of Oregon, 58 P,2d 
1065, 152 Or. 286. 

S.C.—^Reeae v. National Sur. Corp., 
80 S.E.2d 47, 224 S.a 489. 

Tenn.—Simpkins v. Manners, 236 S. 

W. 2d 984, 34 Tenn.App. 244—Gib¬ 
son County Elec. Membership Corp. 

V. Hall, 2S2 S.W.2d 689, 82 Tenn. 
App. 894—^Seals V, Sharp, 212 8. 

W. 2d 620. 31 Tenn.AT>p. 76—King- 
Bul Theatres v. Quillen, 195 S.W. 
2d 316, 29 Tdnn.App. 248—Getz v. 
Weiss. 160 S.W.2d 438. 25 Tenn. 
App. 620—Central Produce Co. v. 
General Cab Co. of Nashville, 329 
S.W.2d 1117, 23 Tonn.App. 209— 
Wilson V. Moudy, 123 S.W.2d 828, 
212 Tenn.App. 356—^Rice-Stlx Dry 
Goods Co. V, Self, 101 S.W.2d 132, 
20 Tenn.App, 498—Atlantic lee & 
Coal Co. V. Cameron, 94 S.W.2d 
72, 19 Tenn.App. 676—Mason v. 
James, 89 S.W.2d 910, 19 Tenn.App. 
479—Kroger Grocery & Baking <'o. 
V. Addington^ 74 S.W.2d 650, 18 
Tenn.App. 191—Union Transfer <7o. 
V. Finch, 64 S.W.2d 222, 16 Tenn. 
App. 293—^Texaa Co. v. Ingram, 64 
8.W.2d 208, 16 Tenn.App. 267, 
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sumption of risk,*i imputed negligence compara- i fused on the issue of **the last clear chance” or 
tivc negligence;^® and may also be properly re- | ^Tiumanitarian” doctrine;®^ unavoidable accident 


Tex.—Akers v. Morris, Clv.App., 104 
S.W.2d 585, error dismissed. 

Utah.—Wilson v. Union Pac. B. Co., 
2181 P.2d 715—^Roach v, Kyremes, 
211 P.2d 181, 116 Utah 405—Nel¬ 
son V. Arrowhead Freight Lines, 
104 P.2d 225, 99 Utah 129—EAu- 
mans v. White Star Gas & Oil Co., 
63 P.2d 231, 92 Utah 24. 

Vt.—^Morris T. Wallace, 189 A. 866, 
108 Vt 641. 

Va.—Voight V. Reber, 46 S.B.2d 16, 
187 Va. 157—^Hatfield v. Thomas, 
41 S.B.2d 460, 186 Va. 7—Kirby v. 
Moehlman, 80 S.B.2d 648, 182 Va. 
876—^Twyman v. Adkins, lO-l S.B. 
dl6,168 Va. 456. 

Wash.—Curtis v. Perry, 18 P.2d 840, 
171 Wash. 642—Colvin v. Simon¬ 
son, 16 P.2d 839, 170 Wash. 841. 

W.Vo.—Wilson V. Bdwards, 77 S.B. 
2d 164—Moore v. Skyline Cab, 59 
S.B.2d 437, 134 W.Va. 121. 

Wis.—Witkowski V. City of Menasha, 
7 N.W.2d 612, 242 Wis. 151. 

64 C.J. p 905 note 70. 

Als to contributory negligence in 
general see supra subdivision b 
of this section. 

Reauested IxLStmotions held not cov¬ 
ered and improperly refused 

Axk.—^Hutson Motor Co. v. Liake^ 80 
S.W,2d 64, 190 Ark. 633. 

Ga.—State Const Co. v. Johnson, 77 
S.B.2d 240, 88 Ga.App. 651-^ohn- 
son V. Roberson, 77 S.B.2d 232, 88 
Ga.App. 548^—^Western & A. R. R. 
V. Frazier, 18 S.B.2d 45, 66 Ga.App. 
275—^Randall Bros. v. Duckett 185 
S.B. 394, 53 Ga.App. 250. 

N.H.—Stowe V. Hartford, 18 A. 2d 
382, 91 N.H. 261. 

Okl.—Western States Grocery Co. v. 
Mirt 123 P.2d 266, 190 Okl. 299. 

Or.—^Bracht v. Palace Laundry Co., 
65 P.2d 1039, 156 Or. 151. 

S.O.—Wall V. Parker, 74 S.B,2d 418, 
>223 S.C. 79. 

64 C.J. p 905 note 70 

21. U.S.—A1 G. Barnes Amusement 
Co. V. Olvera, C.C.A.Cal., 154 F.2d 
497—^Lawrenson v. Chas. Kurz & 
Co., D.aPa., 91 F.Supp. 1000. 

Cal.—Spencer v. Beadle S. S. Co., 48 
P.2d 678, 4 Cal.2d 318, affirmed 
Beadle v. Spencer, 66 S.Ct 712, 298 
U.S. 124. 80 L.Bd. 1082—Alvarez v. 
Van Camp Sea Food Co., 248 P.2d 
943. 118 Cal.App.2d 647—Covely v. 
a A. B. Const Co., 242 P.2d 87, 
110 Cal.App.2d 30—^Anderson v. 
Hawkins, 223 P.2d 857,100 Cal.App. 
^d 490—Powers v. Shelton, 169 P.2d 
482, 74 Cal.App.2d 757. 

Conn.—^Hartwell v. Town of Water- 
town, 197 A. 765, 123 Conn. 657. 

Fla.—Atlantic Coast Line R. Co. v, 
McIntosh, 198 So. 92, 144 Fla. 356. 

Geu—Southern Ry. Co, v. Blanton, 10 
S.B.2d 430, 68 Ga.App. 98. 


Idaho.—Roy v. Oregon Short Line R. 
Co., 42 P.2d 476, 55 Idaho 404, 
certiorari denied Oregon Short Line 

R. Co. V. Roy, 66 S.Ct 89, 296 U. 

S. 579, 80 L.Bd. 409. 

Mo.—Weaver v. Mobile & 6. R. Oo., 
120 S.W.2d 1105, 348 Mo. 223. 
N.H.—Glidden v. Public Service Co. 

of N. H, 183 A. 866, 88 N.H. 4. 
N.T.—Grimes v. Shell Union Oil 
Corp., 29 lN.T.S.2d 578, 262 App. 
Div. 344, motion denied 39 N.B.>2d 
285, 287 N.T. 661, affirmed 40 N.B. 
2d 1022, 287 N.Y. 805. 

Wis.—Helgestad v. North, 289 N.W. 

822, 233 Wis. 349. 

64 C.J. p 90*6 note 71. 

Instructions as to assumption of 
risks in general see Master and 
Servant 5 549; Negligence 9 281 a. 
iSt Cal.—^McNown v. Pacific Freight 
Lines, 122 P.2d 582, 50 Cal.App.2d 
221—Ackles v. Lane, 85 P.2d 200, 
140 Cal.App. 188. 

Iowa—^Burwell v. Siddens, 25 IN.W.2d 
864, 238 Iowa 645. 

Ky.—^Malone's Bx'x v. Chesapeake & 

O. Ry. Co., 61 S.W.2d 876, 249 Ky. 
832. 

Utah.—Trimble v. Union Pacific Stag¬ 
es, 142 P.2d 674, 105 Utah 457. 

64 C.J. p 906 note 72. 

Instructions as to imputed negli¬ 
gence in general see Negligence 9 
298. 

23. Cal.—Duehren v. Stewart, 102 P. 

2d 784, 89 Cal.App.2d 201. 

Ga—Atlantic Coast Line R. Co. v. 
Layne, 77 S.B.2d 585, 88 GaApp. 
674—Southern Ry. Co. v. DeFoor, 
11 S.B.2d 922, 63 GaApp. 650. 

Ind,—^Hancock Truck Lines v. Butch¬ 
er, 94 N.B.2d 587, 229 Ind. 86. 

N.J.—^Beck V. Monmouth Lumber Co., 
69 A.2d 400, 187 N.J.Law 268. 

64 C.J. p 906 note 73. 

Instructions as to comparative neg¬ 
ligence in general see Negligence 
5 299. 

Reauested Instraotton held not cov¬ 
ered and improperly refused 
Ga—Huckabee v. Grace, 173 S.B. 744, 
48 GaApp. 621. 

a4b Cal,—^Box V, Van Slooten, 101 P. 
2d 780, 38 Cal.App.2d 564—De BVies 
V. Market St Ry. Co., 88 P.2d 256, 
31 Cal.App.2d 463. 

Colo.—^Lambreeht v. Archibald, 203 

P. 2d 897, 119 Colo. 856. 

Ga-—Wade v. Hopper, 78 S.B.2d 809, 
89 GaApp. 87. 

Md.—^West v. Belle Isle Cab Co„ 100 
A.2d 17, (203 Md. 244. 

Mo.—^Lynch v. Baldwin, 117 8.W.2d 
273—^Lamoreux v. St lK>uis-San 
Francisco Ry. Co., 87 S.W.2d 640, 

337 Mo. 1028—^Larey v. Mlssouri- 
Kansas-Texas R Co., 64 S.W.2d 681, 

338 Mo. 949. 

N.H.—Small v. Boston & M. R R, 173 
A. 881, 87 N.H. 25. 
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Or.—Smith v. Pacific Northwest Pub¬ 
lic Service Co., 29 P.2d 819, 143 
Or, 422. 

RI.—^Malfetano v. United Blectrlo 
Rys. Co., 191 A. 491, 58 RI. 129. 
64 C.J. p 907 note 74. 

Instructions as to ^*l«u9t clear 
chance*' or **humanitarian'* doctrine 
in general see Negligence 5 800. 

Requested instmotion held not oov. 

ered and improperly refused 
Cal.—Sills V. Los Angeles Transit 
Linea 255 P.2d 795, 40 Cal.2d 630 
—Daniels v. City and County of 
San Francisco, 265 P.2d 785, 46 
Cal.2d 614. 

Mo.—Smith v. Chicago, R I. & P. 

Ry. Co., App., 104 S.W.2d 1050. 
N.T.—Trbovich v. Burke, 255 N.T. 
S. 100, 234 App.Div. 384. 

25. Ala—Couch V. Hutcherson, 8 So. 
2d 680, 243 Ala 47, 141 A.L.R 
697. 

Cal.—^Lloyd v. Southern Pac. Co.. 
245 P.2d 583, Ml Ca1.App.2d 626 
—Jaeger v. Chapman, 213 r.2d 404, 
95 Cal.App.2d 620—Guay v, Amer¬ 
ican President Lines, 184 P.2d 639, 
81 Ca1.App.2d 405—Temple v. De 
Mirjlan, 125 P.2d 544, 51 Cal.App. 
2d 569—Kirchhof v. Morris, 84 P.2d 
1053, 29 OaI.App.3d 481. 

Colo.—Sherman v. Ross, 62 P.2d 1151, 
99 Colo. 354. 

Idaho.—O'Connor v. Meyer, 154 P.2d 
j 174, 66 Idaho 15. 

I Ill.—Hogg V, Fannie May Candy 
Shopa 58 N.B.2d 494, 321 IlLApp. 
640. 

Iowa—Hansen v. Nelson, 39 N.W.2d 
292, 240 Iowa 1298. 

Md.—Qwynn Oak Park v. Becker, 
10 A.2d 625, in Md. 828—Jones v. 
Wayman. 182 A. 417, 169 Md. 676 
—Harrison v. Smith, 172 A. 278, 
167 Md. 1. 

Mo.—Green v, Quynes, 235 S.W.2d 
*298, 861 Mo. 606. 

Neb.—Harding v. Hoffman, 62 N.W. 
2d 333, 158 Neb. 86—Peacock v. 
J. L. Brandels St Sona 80 N.W.2d 
643, 157 Neb. 514. 

N.H.—Richards v. Rkharda 186 A. 
383, 86 N.H. 273. 

N.J.—Cuthbertson v. Marathon Bus 
Co., 166 A. 81, 110 N.J.Law 383. 
N.T.—Grimes v. Shell Union Oil 
Corp., 29 N.T.S.2d 673. 262 App. 
Div. 344, motion denied 39 N.B. 
2d 285, 287 N.T. 661. affirmed 46 
N.B.2d 1022, 287 N.T. 806. 

Ok!.—West V, ClopSne, 198 P.2d 7«2, 
200 Okl. 825. 

Or.—Murphy v. Read, 72 P.2d 936, 
167 Or. 437. 

Tenn.—^Rice-Stlx Dry Goods Co. v. 
Self, 101 8.W.2d 182, 20 Tsnn.App. 
493. 

Wash.—Ormo r, Watkina 287 P*2d 
881, 
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proximate cause the nature and extent of the and the elements to be considered in determining: 
injuries or damages for which recovery may be had the amount of recovery or measure of damages, 


W.Va.—Bailey v. DeBoyd, SS S.B.2d 
82, 135 W.Va, 730. 

04 r.J. p 007 note 76. 

Inatrurtionfi an to Inevitable acci¬ 
dent in general see Negligence S 
301. 

as. U.S.—Hong V. City of Detroit. 
C.A.Mlch., 185 P.Od 784—Dubrock 
V. Interatate Motor Freight Sys¬ 
tem. C.C.A.Pa., 148 F.2d 804, cer¬ 
tiorari denied 65 aCt. 119. 823 U.S. 
785. 89 ls»Ed. 613—Garrett Const 
Co. V. Aldridge. C.C.A.Ark., 78 F. 
8d 814—De Soto Motor Corporation 
V. Stewart. C.aA.N.M.. 62 F.2d 
914—Knwn v. Pope ds Talbot D.C. 
Pa.. 99 F.Rupp. •226. 

Ala.—Atlantic Coast Line B. Co. v. 
Taylor. 71 So.2d 27. 280 Ala. 401. 

Ari*.—Wehh V. Hardin, 89 P.2d 80, 
6’S Aria. 810. 

Cal.—Guny v, American President 
Lines, 184 P.2d 539. 81 Cal.App.2d 
495— V. Brush. 162 P.2d 610, 
86 Cnl.App.2d 438—Bateman v. 
Doughnut Corp. of America, 147 
r.2d 404, 63 Cal.App.2d 711—Mc- 
ffown V. Pneiftr Freight Lines, 122 
r.2d 582. SO Cal.App.2d 221—Pe¬ 
tersen V. Lang Transp. Co., 90 P. 
2d 94. 32 <*nl.App.2d 482—Kirch- 
hof V. Morris, 84 P.8d 1053, 29 Cal. 
Apn.2d 481—Jnrkaon v. Miller, 20 
P.3d 118. 130 Cai.App. 427. 

Conn.—Cornwell v. Rosolf. 78 A.2d 
544. 187 Conn, 458—Cackowski v. 
Jack A. lUlprIn, lnc„ 53 A.8d 849, 
ISS Conn. 631—Morgan v, Marches- 
senult. 189 A. 809, 117 Conn, 307. 

Qa.—Attnntic Const Line R. Co. v. 
Brown. 62 R.R.8d 786, 82 aa.App. 
889—Hnuthern Ry. Co, v. Florence, 
57 B.SC.Sd 856, 81 Oa.App. i—At¬ 
lanta Northern Hy. Co. v. Beals, 
81 S.R8d 94. 71 Oa,App. 475— 
Black A White Otb Co. v. Clark, 19 
8.E.8d 670. 67 GkuApp. 170—Kutt- 
ner v. Swanson, 8 8.Bl.id 880, 59 
Oa.App> 816—Atlanta A W. P. R* 
Co. V. McCord. 169 8.B. 408, 64 Oa. 
App. 811. 

HI.—Krueger v. Frith 71 N.Si.td 816. 
880 ni.App. 557—Kuyler v. City of 
ChiCMigo. 81 N.HLSd 674, 826 Xl!.App. 
165—Powell Bros, v, Penn Hut 
Life Ins. Co. of Philadelphia, 46 
98.B.ld 806, Bit III.App. 648. 

2nd.—Conner v, Jones, 69 N.B.6d 577, 
115 lnd.App. 660, rehearing denied 
60 N.RId 664, 116 lnd.App. 660— 
Kortbem Indiana Public Service 
Co. v, Mlllender, 14 K.RSd 617, 
108 Ind.App. 111. 

Xaa.—Morrison v. Hawkeys Cae, Co.. 
Ill P.Id ill, 166 Kan. 601—Clag- 
gftt v. Phillips Petroleum Co., 98 
P.8d 68, 160 XSJI. 191. 

Xy,—Phomis Amueement Co. v. 
White, tit 8.W.fd 966, 809 Xy. 
761—Roedarer'e Adm'a v. Gray, 69 
•.W.8d 996> 866 Xy. 


Forbes Const Co. v. Jordan's 
Adm'ac, 63 S,W.2d 601, 260 Ky. 
456. 

Mass.—Jeroma v. McNally, «6 N.E.2d 
638, 824 Mass. 385. 

Minn.—^Lacheck v. Duluth-Superior 
Transit Co., 273 N.W. 366, 199 
Minn. 519. 

M-o.—Jolco V. Missouri-Kansas-Tezas 

R. Co., 189 S.W.2d 568, 854 Mo. 
489, 161 A.L.R. 883—Dohring v. 
Kansas City, 81 S.W.2d 943—Ho¬ 
man V. Missouri Pac. Co., 70 

S. W.2d 869, 335 Mo. 30—Jones v. 
Central States Oil Co., App., 170 S. 
W.2d 153—Wilson v. Terminal R. 
Ass'n of St Louis, App., 121 S.W. 
2d 232—Day v. Banks, App., 102 S. 
W.2d 956, opinion Quashed in part 
on other grounds State ex rel. 
Banks v. Hostetter. Sup., 128 S.W. 
2d 1022—Robinson v. O'Shanzky, 
App.. 96 S.W.2d 896. 

N.J.—Schweers v. Blizabeth-XJnion- 
Klllslde-Irvington Line, 178 A. 68, 
13 N.J.Misc. 188, affirmed 1812 A. 
842, 116 NJ.Law 170. 

Okl.—Magnolia Petroleum Co. v. 
Barnes, 179 P.2d 132, 198 Okl. 406— 
Maloney v. Albert, 148 P.2d 199, 
194 Okl. 119—Empire Oil & Refin¬ 
ing Co. V. Fields, 112 P.2d 396, 188 
Okl* 668, appeal dismissed 62 S.Ct. 
79, 814 U.S. 672, 86 L.Bd. 463—Ok¬ 
lahoma Clty-Ada-Atoka Ry. Co. v. 
Riddle. 82 P.2d 304, 183 Okl. 818— 
Kirschner v. Kirschner, 86 P.2d 
297, 169 Okl. 129. 

Or.—^Hornby v. Wiper, 68 P.2d 204, 
155 Or. 203. 

Tenn.—Qibaon County Elec. Member¬ 
ship Corp. V. Hall, 222 S.W.«2d 689, 
82 Tenn.App. 894—Seals v. Sharp, 
218 S.W.2d 620, 81 TenmApp. 76— 
Mason v. James, 89 S.W.2d 910, 
19 Tenn.App. 479—C. D, Kenny 
Co. V. Williams, 1 Tenn.App. 184. 
Tex.—Tyreoo Refining Co. v. Cook, 
Clv.App., 149 S.W,2d 185, error dis¬ 
missed, Judgment correctr-Bald- 
ridge V. Klein. Clv.App., 55 e.W.2d 
897, reversed no opinion. 

Wash.—Everest v. RIecken, 198 P. 
8d 858, 80 Wa8h.2d 688—Levine v. 
A. A. Owen Lumber Co., 84 F,2d 
868, 195 Wash. 478—Graves v. 
Mickel, 29 P.2d 405, 176 Wash. 829. 
54 CJ. p 907 note 75, 

Instructions as to proxlmaU cause 
in general see Negligence S 290. 

BeQuested iastmotloii held not eovm 
ssed and Improperly refused 
Ala.—Mobile Cab A Baggage Co. v. 

Armstrong, 55 So.2d 192, 859 Ala. 1. 
Conn.—^Russo v. Dinersteln, 88 A.2d 
822, 188 Conn. 230—Gustafson v. 
City of Meriden, 181 A. 487, 108 
Conn. 598. 

Tea.—Stotts v. I-ove, Clv.App., 184 
&W.2d 308, error refused. 
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Vt.—Johnson v. Conev 28 A.2d 384, 
112 Vt. 469. 

27. Ala.—Morris v. Crumpton, 67 So. 
2d 800, 269 Ala. 665—Avery Freight 
Lines, Inc., v. Stewart, 63 So.2d 
895, 258 Ala. 524—Louisville A N. 

R. Co. V. Bailey, 15 So.2d I'ST, 1245 
Ala. 178. 

Cal.—^Lemere v. Safeway Stores, 228 
P.2d 296, 102 Cal.App,2d 712—Burr 
V. Goss, 205 P.2d 61, 91 Cal.App. 
•2d 861—Ades v. Brush, 162 P.2d 
619, 66 Cal.App.2d 436. 

Colo.—^Rlss A Co. V. Galloway, 114 
P.2d 560, 108 Colo. 9<8, 135 A.L.R. 
878. 

D.C.—^Frasca v. Howell, 182 P.2d 
708, 87 U.S.App.D.a 52. 

Ga.—^Indian Springs Swimming Pool 
Corp. V. Maddox, 29 S.E.'2d 724, 70 
Ga.App. 842—^Mims v. Ragland, 2 

S. B.2d 174, 59 Ga.App. 703—Cen¬ 
tral of Georgia Ry. Co. v. Mann, 
173 S.E. 180, 48 Ga.App. 668. 

Idaho.—Glraney v. Oregon Short Line 
R. Co.. 88 P.2d 350, 54 Idaho 535. 
Ill.—De Mont v. Mertes, 113 N.B.2d 
487, 350 III.App. 590—Jacklich v. 
Starks, 87 N.B.2d 802, 338 III.App. 
438—Zellnski v. Chicago A N. W. 
Ry. Co., 82 N.E.2d 906, 336 III.App. 
49—Wolfe V. Railway Bxp. Agency, 
42 N.E.2d 564, 826 IIKApp. 615— 
Wise V. Kuehne Mfg. Co.. 68 N.B. 
2d 711, 822 IlLApp. 26—Doran v. 
Boston Store of Chicago, 80 N.E. 
2d 778, *807 llLApp. 465. 

Ind.—^Ball V. MePheeters, 5 N.B.2d 
886, 211 Ind. 167—Columbia Gro¬ 
cery Co. V. Schlesinger, 200 N.B. 
414, 102 Ind.App. 617. 

Iowa.—Gearhart v. Des Moines R. 

Co., 21 N.W.2d 669, 237 Iowa 213. 
Mass.—Sluckus v. Fraktman, 77 N.E. 
2d 898, 822 Masa 879—Walner v. 
Sorentino, 192 N.B. 508, 288 Mass. 
76. 

Midh.—De Groot v. Winter, 261 N.W, 
425, 256 Mich. 274. 

Minn.—Lewerenz v. B. W. Wylie Co., 
51 N.W.2d 884, 286 Minn. 94—Orth 
V. Wlckman, 261 N.W. 127, 190 
Minn. 193. 

Mo.—Dempsey v. Thompson, ’251 S.W. 
2d 42, 848 Mo. 889—Hilton v. 
Thompson, 227 S.W.2d 576, 850 Mo. 
177—State ex rel. St liouis Public 
Service Co. v. Hold, 58 S.W.2d 15, 
888 Mo. 845—Welsman v. Arrow 
Trucking Co., App., 175 S.W.2d 87 
—Kelly V. Rieth, App., 168 8.W.2d 
115. 

N.J.—Schweers v. Blisabeth-Union- 
Hlllside-Irvington Line, 183 A. 842, 
115 N.J.Law 179. 

N.G—Hobbs V. Queen City Coach Co., 
84 S.E. 311, 325 N.C 838. 

N.D.—^Leonard v. North Dakota Co- 
Op. Wool Marketing Ass'n, 5 N.W. 
2d 675,73 N.0. 610. 

Or.—Johnson v. Roberts Bros., 49 
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and the person who is liable therefor and a re¬ 
lease from liability.29 

§ 401. Right to Make Requests 

It is generally the right or privilege of the parties to 
submit requests to the court for instructions. 

It is generally the right or privilege of the par¬ 
ties to submit requests to the court for instruc- 
tions.30 In the making of an oral request, how¬ 
ever, it is proper for the court to refuse to permit 
it to be stated in the hearing of the jury.^i The 
time which the court allows counsel to prepare and 
tender requests is a matter within its judicial dis- 

cretion.82 

§ 402. Withdrawal of Requests 

Requests for Instructions may be withdrawn before 
the court has found on them, either at the Instance of 
the party presenting the request or on his consent at the 
suggestion of the court. 

Requests for instructions may be withdrawn be¬ 
fore the court has found on thcm,33 cither at the 
instance of the party presenting the request^^ or on 
his consent at the suggestion of the court.35 a par¬ 
ty may, however, refuse to comply with a request by 


the trial court for withdrawal of instructions of¬ 
fered by him.3® After requests for instructions 
have been examined by the court, refused, and or¬ 
dered filed, they are then subject to the control of 
the court and cannot be withdrawn without the 
consent of the parties and consent of the court, 
and are subject to the inspection of the opposite 
party.37 a request, aimed at correcting an alleged 
error in the charge, withdrawn after the other side 
consents to a modification of the charge to meet 
such objection, constitutes a waiver of the excep¬ 
tion taken to the charge.38 Determination of 
whether a party should be permitted to withdraw 
an instruction which has been granted rests in the 
sound discretion of the trial court.3® An objection 
by a party to an instruction requested by him docs 
not constitute a withdrawal of the instruction.^® 

§ 403. Argument for and against Giving Re¬ 
quested Instructions; Right of Op¬ 
ponent to Examine Requests 

The court In Its discretion msy hear arguments for 
and against the giving of requested Instructions. Ordi¬ 
narily each party has the right to examine the requested 
Instructions submitted by his opponent before such re¬ 
quests are passed on and read to the Jury* 


P.*2d 465, 151 Or. 311—Smith v. 
Pacific INTorthwest Public Service 
Co„ 29 P.2d 819, 146 Or. 4122. 

Pa.—Armstrong- v. McGraw, 176 A, 
279, 115 Pa.Super. 156. 

S.C.—Crozier v. Charleston & W, C. 
Ry. Co., 71 S.E.2d 800, 222 S.C. 121. 

Tenn.—^American Tobacco Co. v. Zel¬ 
ler, 6 T6nn.A<pp. 390. 

Tex.—Dallas Railway & Terminal 
Co. V. Whitcomb, 163 S.W.2d 616, 
189 Tex. 467—Traders & General 
Ins. Co. V. Rischer, Clv.App., 210 
S.W.2d 652, refused no reversible 
error—Stayton v. Contreras, Civ. 
App., 150 S.W.2d 342, error dismiss¬ 
ed, judgment correct—^Willis v. 
Smith, Clv.App., 120 ■S.W.2d 899, 
error dismissed. 

Wash.—^Lundquist v. Coca Cola Bot¬ 
tling, 254 P.2d 488, 42 Wash.2d 170. 

64 aJ. p 907 note 77—17 C.J. p 1064 
notes 97-99. 

Requested Instructions held not cov¬ 
ered and Improperly refused 

N.J.—(IToa V. Le Gore, 36 A.2d 691, 
181 N.J.Law 229. 

Or.—^Boatright v. Portland Ry., Light 
Sc Power Co., 135 P. 771, 68 Or. 26. 

28. Cal.—^Hobbs v. Transport Motor 
Co., 141 P,2d 738, 22 Cal.2d 773 
—^Whelan v. Bigelow, 92 P.2d 962, 
33 Cal.App.2d 717—Dowdall v. Gil¬ 
more Oil Co., 62 P.2d 1061, 18 Cal. 
App,2d 1. 

Conn.—^MePheters v. Loomis, 7 A.2d 
487, 125 Conn. 526. 

Ind.—Junior Toy Oorp. v. Novals, 21 
K.BI.2d 445, 107 Ind.App. 427. 


Ky.—^W. M. Abbot Transfer Co. v. 
Kruse. 114 S.W.2d 731, 272 Ky. 479 
—Wilford v. Cooper, 98 S.W.2d 30, 
266 Ky. 64. 

Mass.—Sluckus v. Praktman, 77 iNr.B. 

2d 39'3, 322 Mass. 379. 

Minn.—Vogel v. Nash-FInch Co., 265 
N.W. 360, 196 Minn. 609. 

N.J.—Neipert v. Yellow Cab, 164 A. 

462, 110 N,J.Law 351. 

Or,—^Mitchell v. Ausplund, 47 P.2d 
266, 160 Or, 672. 

S.C.—^Behling v. Rivers, 44 S ‘M 
618, 211 S,C. 269—^Hudson v. Chi‘M- 
ter County, 174 S.HJ. 477, 172 S.C. 
5<20. 

Tenn.—^Rice-Stix Dry Goods Co. v. 
Self, 101 S.W.2d 182, 20 Tenn.App. 
498. 

64 C.J. p 908 note 78. 

29. Okl.—K. C, Motor Co, v. Miller, 
90 P.2d 433, 186 Okl. 84. 

64 C.J. p 908 note 79. 

Instructions as to release in gener¬ 
al see Release 9 78. 

Requested iustruotlou held not cov¬ 
ered and improperly refused 
Utah.—^Kirchgestner v. Denver St R. 
G. W. R. Co., 233 P.2d 699. 

30. Cal.—James v. Myers, 156 P.2d 
69, 68 Cal.App.2d 23. 

Ohio.—^Ivory v. Cincinnati St Ry. Co„ 
8 Ohio Supp. 22. 

Va.—Chappell v. White, 29 S.B.2d 858, 
182 Va. 626. 

64 C.J. p 908 note 80. 

31. Mich.—^In re Guthrie's Estate, 
241 N.W. 202, 267 Mich. 180, 
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32. Ky.—National Fire Ins. Co. of 
Hartford, Conn. v. Cannon St Byers 
Milllnory Co., 266 S.W. 154, 200 
Ky. 655. 

64 C.J. p 908 note 88. 

33. Ohio.—Mutual Life Ins. Co. of 
Baltimore, Md., v. Kelly, 197 N.E. 
235, 49 Ohio APP. 319. 

Okl.—Corpus Jtuis cited in Banta v. 
Hestand, 75 P.2d 415, 417, 181 Okl. 
551. 

64 C.J. p 908 note 84. 

3d. Ill.—Smith V. Mayfield. 45 N.E. 
157, 163 111. 447. 

35. Tex.—Keas v. Gordy, 78 S.W. 
385, 34 Tex.Civ.App. 310. 

36. U.S.—Delaware ft H. K. Ct>rp. v. 
Fetter, C,O.A.Pa., 98 F.2d 868. 

Mo.—Ragsdale v. Young, App., 216 
S.W.2d 614. 

37. Okl.—Corpus tToris dted in 
Banta y. Hestand, 75 P.2d 415, 417, 
181 Okl. 551. 

Tex.—Houston, etc,. R. Co, v. Tur¬ 
ner, 78 S.W. 712, 34 Tex.Clv.App. 
397. 

N.Y.—Aker v, Brooklyn Daily 
Eagle. 114 N.Y.S. 968, 130 App.Div. 
412. 

64 C.J, p 908 note 88. 

39. Md.—^Mathiesen Alkali Works v. 

Redden, 10 A.2d 699, 177 Md. 560. 
Bisoxstlon held not abused 
Md.—Mathlesen Alkali Works v. Red¬ 
den, supra. 

dO, Okl.—Banta v, Hestand, 75 P.2d 
416, 181 Okl. 553U 
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Ordinarily the court in its discretion may hear 
arguments for*^ and against^^ giving of re¬ 
quested instructions. In requesting an instruction, 
counsel need not state his reasons therefor,but 
where he has the right to be heard in support of 
his requests he should he heard if he so dcsires.^^ 
However, it is not error for the court to say in 
response to an inquiry of counsel that it does not 
care to have the law discussed.^® Where ample time 
has been afforded to prepare instructions, a refusal 
to grant additional time for argument thereon is not 
improper.^® It is proper for the court to refuse 
to permit the argument of requests in the presence 
of the jury,and the right to argue requests does 
not give such party’s counsel the right to interfere 
with his opponent’s right to present his requests to 
charge in an orderly way and to obtain a ruling 
thereon without continued interruption, contradic¬ 
tions, and acrimonious controversy.^^ 

Riciht of party to examine opponent's requests. It 
is the right of a party to examine requests to charge 
submitted by his opponent before such requests 
are passed on and read to the jury,^^ and it is 
proper for the court to refuse a request on the 
ground that it was not submitted to the other 
party for inspection.®^* However, it has been held 
that the refusal of the trial court to submit to a 
party ofTered instructions given at his opponent’s re¬ 
quest docs not necessarily constitute error,®^ 

§ 404. Disposition of Requests 

Where requests for Instructions material to the Is¬ 
sues are properly presented, counsel Is entitled to a 
definita answer grantlna or refusing them; but where 
the points presented to the court are fully answered by 
the general charge it is sufficient without a separate and 
detached reeponse to each. 

Where requests for instructions material to the 
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issues are properly presented, counsel is entitled 
to a definite answer granting or refusing them;®^ 
but where the points presented to the court are 
fully answered by the general charge it is sufficient 
without a separate and detached response to each;®® 
and, when this is done, those which are not an¬ 
swered may be considered as negatived by the 
court.®^ The court is not required to read and 
specifically answer requests in the presence of the 
jury.®® A remark by the trial court in the jury’s 
presence that “I told them that,” when defendant 
requested a certain charge, is equivalent to a 
charge to that effect®® Before a court is required 
to pass on a request, however, it must actually be 
tendered to the court.®'*' A statement by the court 
of its purpose subsequently to make a ruling with 
respect to a request in a specified way docs not 
constitute a ruling on the request in tihie manner 
specified;®® on the contrary, it constitutes a denial 
of the request where the court does nothing fur¬ 
ther in respect thereof.®® Where a party requests 
an instruction qualifying an instruction requested by 
the other side and the latter request is withdrawn, 
if the qualifying instruction is still desired, the party 
must call the attention of the court thereto, or the 
court will be justified in disregarding such request.®® 

Requested instructions which are indorsed by 
the court do not become instructions of the court 
until they are duly presented to the jury after the 
conclusion of the general charge.®^ Denial of a 
request for instruction by a statement of the trial 
court that it is “inapplicable to the facts found” 
should not be encouraged where there are no 
specific findings of fact, since it cannot be assumed 
that by “the facts found” the court means those set 
forth in the request.®® 


41. Minn.—PottU v. Nel»on, 288 K. 

W. 233. 208 Minn. 260. 

4ft* Minn.—-rattit v. NelMon. supra. 
84 C.J. p 908 not* 94. 

43. Ind.—^hicsKO, etc., U. Co. v. 
Martin, 88 N.S. 247. 28 InU.App. 
488* 

44. Mlrh.—Wild*y V. Crane, 30 N.W. 
734. 69 Mich. 17. 

N.y.—(qittpman v. McCurmick, 80 N. 
Y. 479, 

46. Mich,—Wllday v. Crane, 30 N.W. 
734. 89 Mich. 17. 

43, Va.—Hmiioard Air Line Ry. Co. 
V. J. 20. Ituwden ft cru.. 131 S.E. 240. 
144 Va. 104. 

47. Pa.—<^ooper v. Altoona Concrete 
i^matruction ft Supply Co.. 68 Pa. 
Super. 141. 

43. N.T.—Longaor* v, Yonkers R. 


Co., 182 N.Y.S. 878. 191 App.Dlv. 
770. 

49. Tenn.—Vanderbilt University v, 
HcndtTHtjn. 127 S.W.2d 284. 28 Tenn. 
App. 130. 

Tex.—Koonlif v. Grand Lodge of Or¬ 
der of Sons of Herman, Clv.App., 
148 H.W.2d 222, error dlMmlsHod. 
Judgment correct. 

64 O.J. p 909 note 97, 

50. W.Va.—Jones v. Riverside 
Bridge Co., 73 S.B. 942, 70 W.Vo. 
374. 

04 C.J. p 909 note 08, 

61. 111.—Mims V. Mutual Ben. Health 
ft Accident Ass’n, 48 N.B!.2d 796, 
319 tn.App. 230. 

60. III.—Nugent v. Waters, 200 111. 
App. 877, 

04 C.J. p 909 note 1. 

68, Pa.—Arbuckle v. Thompson, 87 
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Pa. 170—Bartle v. Saunders, 2 
Grant 199. 

54. Pa—Arbuckle v. Thompson, 37 
I>a 170, 

65. U.S.—Zacheyfla v. John Lang Pa¬ 
per Co.. C.C.Pa., 170 F. 617, alllrmed 
178 F. 268. 101 C.C.A. 018. 

66. S.C.—Caldwell v. Duncan, 09 S. 
B. 600, 87 S.C. 331. 

67. III.—Treptow V. Montgomery 
Ward ft Co., 163 lll.App. 422. 

58. N.H.—Small v. Saunders, 129 A. 
270. 81 N.H. 620. 

69. N.H.—.Small v. Saunders, supra. 
64 C.J. p 909 note 7. 

80. S.C,—^Norris v. Greenville. S. ft; 
A. Ry. Co., 97 S.B. 848, 111 S.C. 322. 

81. Ala—Kelly v. Hanwick, 153 So. 
209. 228 Ala 836. 

62. Mass.—Mericantante v. Boston ft 
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§ 405. -Noting Disposition of Requests 

The word* “alven” or "refused” Indorsed on the 
Judge's charge sufficieiitly show the disposition of the 
charge. Some statutes provide that Instructions given 
shall be marked *'glven," instructions refused shall be 
marked refused," and Instructions modified shall be 
marked "given as modified." 

The words “given” or “refused” indorsed on the 
judge’s charge sufficiently show the disposition of 
the charge.®^ Some statutes provide that instruc¬ 
tions given shall be marked “given,” instructions 
refused shall be marked “refused,” and instructions 
modified shall be marked “given as modified.”®^ 
These provisions have no application to instructions 
which show on their face that they were given by 
the court of its own motion.®® Where a number of 
requests, all fastened together, are tendered, it is 
a sufficient compliance with the statute for the 
court to mark, after the last of such requests, that 
all are refused.®® It has been held a sufficient com¬ 
pliance for the judge to write on the margin of 
the first of several sheets of paper fastened to¬ 
gether and containing instructions asked, “Instruc¬ 
tions, one to seven, all refused.”®^ 

Where the statutory requirement that instructions 
shall be marked as “given” or “refused” is con¬ 
sidered as merely directory,®® the failure to mark 
instructions “given”®® or “refused”^® is not a 
ground for reversal if the record shows that they 
were in fact given or refused. In some jurisdic¬ 
tions, however, where the requirement of the stat¬ 
ute is held to be mandatory,*^! the court may not 
act orally on written requests,*^® and its refusal to 

M. R. R., 197 N.m 46, 291 Mass. 

261. 

68. Tex.—Thompson v. Chumney, S 
Tex. 689. 

64L Cal.—Vaughn v. Jones, 191 P.2d 
432, 31 Cal.2d 687. 

Ill.—Nugent v. Waters, 266 llLApp. 

377. 

Minn.—Pettit v. Nelson. 288 N.W. 223, 

206 Minn. 266. 

Before aanendaneat of statnte 
Word ''given" on each sheet of In¬ 
structions was held not reversible 
error, notwithstanding word "given" 
had no place on various sheets con¬ 
taining instructions under practice 
obtaining when cause was tried.— 

Williams V. Chicago 6b N, W. By. Co., 

2 N.B.2d 678, 286 llLApp. 597. 
instraotlons Improx^erly submitted 
Where court refused to give pro¬ 
posed instructions and stated, at 
time exceptions were taken, that In¬ 
structions were submitted In viola¬ 
tion of court rule requiring submis¬ 
sion after swearing of first witness, 
court was not required to follow rule 
that court should write reason for 
refusal on margin of proposed in- 


mafce proper indorsements on instructions requested 
is, when excepted to, reversible error,73 regardless 
of what the instructions contained.74 The act of 
the court indorsing its action on passing on re¬ 
quested instructions is a judicial act,7® and, where 
the court acted orally on written requests, and no 
exception was taken to its failure to indorse its 
action on the instructions, it could not, after the 
term at which the judgment was rendered, open the 
record and make the required ixidorsements.7® 

It has been held that it is not ground for reversal 
if the defeated party himself notes on the margin 
an exception to the giving or refusal of the in¬ 
struction as the case may be, although such excep¬ 
tion was accompanied by a special exception to the 
failure of the court so to mark it77 or where no 
prejudice resulted therefrom.73 However, it has 
also been held under a statute providing that the 
court shall indicate by memorandum the numbers 
of requested instructions given and of those re¬ 
fused, and that such memorandum shall be signed 
by the judge, a written memorandum signed by 
counsel does not sufficiently establish the fact of 
refusal.7® 

A noncompliance with the statutory requirement 
cannot be assigned as error unless objection was 
duly made in the trial court.®® The inadvertent 
action of the court in marking “refused” or “not 
given” on a correct instruction on an important 
branch of the case approved by the court, and giv¬ 
ing it so marked to the jury with other instruc¬ 
tions marked “given,” is reversible error ;®i and, 

74, Ind.—Nolcomb v. Norman, supra. 

75, Ind.—Holcomb v. Norman, supra, 
76L 2nd.—Holcomb v. Norman, supra. 

77. Neb.—IClrkhoff T. Blkenbary, 72 
N.W. 308, 52 Nab. SSS. 

78. Neb.—Homs Firs Xns. Co. v. 
Decker, 75 N.W. 841, 55 Nob. 845. 

79. Xnd.—Inland Steal Co. v. Smith, 
75 N.B}. 863, 88 Ind.App. 686, af¬ 
firmed 80 N.a 588, 168 Xnd. 245. 

80. Ala.—DarnawalZ T. Murrell, 18 
So. 831, 108 Ala. 868. 

64 C.J. p 910 note 26. 

FaUura te »a2» 

Failure of court to mark as given, 
refused, or modified pleintilTs re- 
qucjtta to charge, was not prejudicial 
error, where no Inquiry was made for 
information as to what had been done 
with requests or as to which would 
be given.—Kourl v. Oleon-Keogh 
Produce Co., 252 N.W. 28, 121 Minn. 
101 . 

81. XII.-JreiTe Khute, etc., R Co. v. 
Kybargtr, 87 XU.App. 480. 

Nev.—llusser v. Los Angeles 4k 8. Zi. 
R COh 222 P. 1020, 58 Nev. 804, 


structions.—Heitfeld v. Benevolent 
and Protective Order of Keglers. 220 
P.2d 655, 86 Wa8h.2d 686, 18 A-UR 
2d 983. 

65. Neb.—Qillen v, Riley, 42 N.W. 
1054, 27 Neb. 168. 

66. Cal.—Nicol V. Davis, 290 P, 114, 
107 Cal.App. 26. 

64 C.J. p 909 note 18. 

87. Iowa.—Harvey t. Tama County, 
6 N.W. 180, 53 Iowa 228. 

64 C.J. p 909 note 14. 

88. Ill.—Cook V. Hunt, 24 III, 535. 
Iowa.—Turley v. Grlflln, 76 N.W. 660, 

106 Iowa 161. 

88- Tex.—Daniels v. 39VaakUn, Civ. 

App., 233 S.W. 380. 

64 C.J. p 909 note 16. 

70. III.—^McDonald v. Fairbanks, 48 
N.R 783, 161 Ill. 124. 

64 C.J, p 909 note 17. 

71. Ind.—Southern Indiana Gas 4b 
Dlectrlc Co. v. Beard, 148 N.B, 178, 
81 Ind.App. 272—^Holcomb v. Nor¬ 
man, 87 N.R 1057, 48 ZndJlpp. 506. 

73. Ind.—Holcomb v. Norman, su¬ 
pra. 

73. Ind,—BColcomb Norman, supm. 
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where of two reciuested chaises, one contnininj' 
matter which the jury might properly have con¬ 
sidered was refused and so marked, but being on 
the same piece of paper with the one given, was 
afterward handed to the jury by the court, to take 
away, with a caution that it had been refused and 
was not to be considered by them, it has been held 
reversible error, as its effect was a denial of the 
matter which the jury might properly have con¬ 
sidered in the refused charge.®* Refusal to mark 
instructions "given" or “refused" after verdict is 
not error since at that time the court is without 
power to pass on the instruction.®® 

§ 406. Allowance or Reftisal in General 

A party antltl^d to htvo a requested Instruction 
givan only if It appears that It Is sufficiently supported by 
facts admitted and proved, that such Instruction is cor¬ 
rect, and not mlsleadlno, that it Is not covered by the 
charge given by the court, and that refusal to give It 
would be prejudicial to him, 

A statute relating to the giving or refusing of 
submitted instructions must be given a reasonable 
interpretation and application*^^ Although a party 
is entitled to a distinct and responsive answer to 
his requests to chaige, if they can be answered 
by a simple affirmance or refusal, as discussed 
supra S 404, he is not entitled to have a requested 
instruction given unless it appears that it is suffi- 
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dently supported by facts admitted and proved,*^ 
or unless it appears that such instruction is correct^® 
and not misleading, that it is not covered by the 
charge given by the court,®® that it is on a material 
matter,®® and that refusal to give it would be prej¬ 
udicial to him.®® 

Although it is not necessary for the court to an¬ 
swer specifically every point raised by a request for 
instructions,® 1 if the request is sufficient and ade¬ 
quate to bring to the attention of the court the 
matter intended, the court must give the matter 
correct treatment in his charge.®® Thus it may be 
improper for the court to refuse to give an instruc¬ 
tion merely because it is limited in its scope and 
specifically directed to a single item of evidence.®® 
The addition of appropriate and proper words to a 
request to charge does not constitute a refusal of 
the request®® Where a party tenders two or more 
instructions presenting the same propositions in 
different language, he cannot complain of the selec¬ 
tion of one and refusal of the others,®® even though 
the one selected does not state the law as clearly 
or as favorably to such party as the ones refused.®® 

Where a party requests two instructions which 
are in the alternative, the court granting one may 
properly refuse the other.®^ The refusal of an in¬ 
struction is not equivalent to the assertion of the 
converse of the proposition contained in it.®® An 


T«x.—‘TrinUy County Irumbgr 
Co. v. Donham. 1» 8.W. UU, 81 

Tox. 88. 

gg. Iling.—Baoon v. Bacon, 84 So. 
>88. 78 MIm. 418. 

gft. Mo.—Boonvlllo Kat Bank v. 
ThomsMon. 88 8.W.I4 88, 838 Mo. 
1048. 

gg. Cal.—Oraham v. Qrifliii, 181 P.8d 
878. 88 Cal.App.ia 118. 
lla—Doamona v. Wilson. 80 A.sa 788, 
148 Ma 888—Idavis Xnv. Ca v. Ciat- 
ty, 148 A. 81.187 Ifa 880. 

Pa.—Bhollsabsrfsf v. Wsrma, Com. 

PL. 80 Brit Co. 88. 

MMmmsftim of ffinsnsaisiiy Tmiata 
Tht fact that litigant may havs 
aasumsd an unasossaair burasn in a 
rtquMtoa Instruction Is not ground 
for rsfunal thsrsof whsn such unnso- 
sssary factual burdsn lg sstabllsbsd 
by hla svidsnos.—Kimbroui^ v. 
Chsrvltl, 188 8.W.8d 481, 888 Mo. 
1184. 

881. CW.—Kayos v. Blobfitid Oil 
Corp.. 840 P.8d 180. 88 Csl.Sd 878. 
Ma—Dans Inv. Oa r, Cratty, 148 A. 
•1.187 Ua 818. 

Tona—Young v. Orogory Bog 14na 
1 TinaAona 881. 

•f* Ma—Ossmond v. Wllsoa 80 A. 
M 718. 141 Ma i8a-Oavls Inv. Ca 
Y. Oratty. 148 A* 81, 187 Ma 100. 

giaj.S.--Tl 


38. Qa—Central Ynickaway System 
V. Karrigan, 58 S.B.2d 186. 79 Oa 
App. 117. 

Me.—Desmond v. Wilson, 80 A.2d 782, 
148 Me. 282—Davis Inv. Co. v. 
Cratty. 148 A. 81, 127 Me. 290. 
N.K.—Small v. Saunders, 129 A. 270. 
81 27.H. 820. 

88, Oa—Georgia Cent. R. Co. v. 

Trammell. 40 S.B. 259. 114 Ga 812. 
Ill.—American Strawboard Co. v. 
Chicago ft A. R. Co.. 58 N.B. 97.177 
III. 518. 

58 CJ. P 749 notes 88. 86. 

oa Cal.—McGowan v. City of Iios 
Angeles. 228 P.2d 882. 100 Cal.App. 
2d 888. 21 XL..R.2d 1206. 

UL—^Borrie v. Industrial Casualty 
Ins. Co. of Bloomington, 272 Ill. 
App. 252. 

Iowa—Dougherty v. MoPea 265 K.W. 
178. 821 Iowa 891. 

Ms.—Desmond v. Wilson, 80 A-2d 782. 
148 Ma 282—Davis lav. Co. v. Crat¬ 
ty, 148 A. 81. 127 Me. 280. 

K.M.—diUjan v. MoCulstion, 282 P.2d 
478, 51 N.M. 275. 

58 CJ. p 144 note 78. 
axsgtiv of oomaioa knowledgs 
Trial court was not required to 
oharga as requested by plaintiff, 
that in determining the speed of ei¬ 
ther automobile the jury were enti¬ 
tled to consider, with the ether evi- 
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dence. what course the respective 
automobiles took after the impact 
and where they stopped after the im¬ 
pact, since the requested charge in 
its essence embodied matters of fact 
of common knowledge.—Williams t. 
Guerreri, 64 A.2d 198, 188 K.J.Xiaw 
80. 

81, U.Sw—^West Leechburg Steel Co. 
y. Blacfcaa Pa, 218 F. 218, 188 C.a 
A. 582. 

NT.J.—^Plant v. River Road Service 
Co., 68 A.2d 876, 6 M.J.Super. 290. 

98, U.S.—^West Leechburg Steel Co. 
V. Blackas, Pa, 218 F. 218, 128 C.C. 
A. 682. 

Ohio.—Behan v, Cincinnati St. Ry. 
Co., 68 N.B.8d 180, 78 Ohio App. 
129. 

83, Md.—Johnson t. Harvey, 80 Md. 
259. 

9ft. Mass.—Chandler v. Prinoa 109 
N.m 874, 221 Mass. 495. 

98, 111.—Beat St Louis ft &. Ry. Co. 

V. Zink. 82 N.R 288, 228 IIL 180. 

64 CJ. p 910 note 40. 

9a IUr-*Roll V, Springfield Consol. 
Ry. Co., 225 nLApp. 41L 

97, Md.—Woodward v. Dudley A. 
Tyng ft Oo., 91 A. 181, 128 Md. 98. 

9a Ma—MUee v. Davia, 18 Mo. 40a 
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instruction not passed on®^ or one marked "given” 
which was not actually read to the jury, and which 
was not given to them on the submission of the 
cause,1 must be considered as refused. Where a 
correct request is made, which the court believes 
has been covered by its general charge, it is im¬ 
proper for it to state that the request is declined.^ 
A statement by a trial judge that he would not read 
submitted requests to the jury, but would pass on 
them in his general charge and cover all requests 
which were correct, is not an absolute refusal to 
charge a request.^ 

In granting a request fo^ an instruction the court 
should make clear that it is so doing.^ Stating to 
the jury that a request was good law, but very 
complicated and hard to tmderstand, but that the 
court charged it nevertheless, is not equivalent to 
an instruction to disregard the charge.® It is im¬ 
proper for a judge to weaken the force of a proper 
requested instruction by sarcastic comment, so as 
to leave the jury in doubt whether the instruction 
was given or refused,® or by intimating that, al¬ 
though the requested instructions given in behalf of 
a party are correct, they present a loose and in¬ 
adequate presentation of the law applicable to the 
case.^ A correct charge is not necessarily nullified 
by a previous suggestion that it was unnecessary, 
especially where such charge is reiterated at the re¬ 
quest of the party originally submitting it.® It is 
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not error to instruct that the special charges given 
at a party's request were entitled to equal weight 
with the main charge.® 

A refusal to charge on a matter brought to the 
attention of the court is an implied holding that un¬ 
der the evidence on the matter there is nothing 
to go to the juiy.^® A requested instruction con¬ 
taining not only a statement of the rules of law 
with respect to the action, but also requesting an 
interpretation of the rules, may be refused where 
the rules themselves are plain.ii Error can be 
predicated only on the refusal of the trial court 
of an entire request to charge, not on the failure 
to select a part of the request and charge on that 
part.l® 

§ 407. -Correct Requests; Duty to Give 

in Charge to Jury 

Ordinarily It Is the duty of tho trial court to give a 
correct requested Instruction. 

Since, as discussed supra § 401, it is the right 
of the parties to make requests for instructions, 
where a timely request is made for instructions 
which correctly propound the law and which are 
also warranted by the evidence and pleadings in 
the case, and if written where so required, it is the 
duty of the court to give them,^® even though awk¬ 
wardly drawn,i* unless covered by other instruc- 


N.T.—^Zaborowski v. Zaborow- 
skL 10 N.T.S.2d 905. 266 App.Div. 
1038. 

1. IlL—Craw v. Chicago City Ry. 
Co., 159 niJlpp. 100. 

Xastnictloii. wltbont legal effect 
Marking of peremptory instruction 
as given was without legal effect un¬ 
til actually given to jury and Jury 
instructed to return verdict.—Gabel- 
man V. Bolt, App., 68 S.W.2d 909, 
transferred, see 80 S.W.2d 171, 336 
Mo. 539. 

2. Pa.—^McNess v. Sims, 80 A. 866, 
231 Pa. 886. 

64 C.J. p 911 note 45. 

3. S.C.—Martin v. Columbia Electric 
St. Ry., Light 8b Power Co., 66 S.E. 
993, 84 S.C. 668. 

4. Mass.—Chandler v. Prince, 109 N". 
E. 374, 221 Mass. 495. 

64 C. J. p 911 note 48. 

6. S.C.—Autrey v. Bell, 103 S.B. 749, 
114 S.C. 870. 

e. Mina—^Horton v. Williams, 21 
Minn. 187. 

7. Ill,—Watson v. Union Iron, etc., 
Co., 16 XlLApp. 609. 

8. S.C.—^Du Bose v. Durham Life 
Ins. Co., 14 S.E.2d 349, 197 S.a 1. 

9. Tex.—Goodley v. Northern Texas 


Traction Co., Civ.App., 144 S.W. 
369. 

10. Vt.—Newport Grain Store v. 
Bergeron, 67 A.2d 123, 115 Vt 283. 

IL Neb.—Crandall v. Ladd, 7 N.W. 
2d 642, 142 Neb. 786. 

12. N.J.—^Wilson Transp. Co. v. 
Owens-Illinois Glass Co., 17 A.2d 
681, 125 N.J.Law 686. 

13. Ala.—Osborn v. Grizzard, 37 So. 
2d 201, 251 Ala. 276. 

Ariz.—Casey v. Marshall, 168 P.2d 
240, 64 Ariz. 232, rehearing denied 
169 P.2d 84, 64 Ariz. 260. 

Cal.—^Bramble v. McEwan, 104 P.2d 
1064, 40 CalA.pp.2d 400. 

Bawali.—Gilliam v. Gerhardt 34 Ha¬ 
waii 466. 

Mo.—-Keck V. American PIre Ins. Co„ 
167 S.W.2d 664, 237 Mo.App. 808— 
Wilkerson v. Missouri Paa R. Co., 
App., 69 S.W.2d 299. 

Mont—Toole v. Paurine Parisian Dye 
House, 39 P.2d 965, 98 Mont 191. 

N.J.—^Plant V. River Road Service 
Co., 68 A2d 876, 5 N.J.Super. 290— 
Noa V. Le Gore, 36 A2d 691, 131 
N.J,Liaw 229—^Rowland v. Wunder- 
lick, 174 A 168, 113 N.J.Law 228. 

N.T.—Epstein v, Cohen. 43 N.B.2d 
66, 288 N.T. 807—Petracca v. City 
of New York, 62 N.Y.S.2d 482, 270 
App.Div. 1022. 
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N.C.—Bass V. Hoeutt 19 S.E.2d 871, 
221 N.C. 218. 

Ohio.—Hubbard v. Cleveland, Colum¬ 
bus 8b Cincinnati Highway, 76 N.E. 
2d 721, 81 Ohio App. 445—Cincin¬ 
nati & Suburban Bell Tel. Co. v. 
Sadler, 61 N.E.2d 796, 75 Ohio App. 
268—Booksbaum v. Christian, 6 N. 
E.2d 177, 68 Ohio App. 884—Hum¬ 
ble V. John Hancock Life Ins. Co. 
of Boston, Hass., 8 Ohio Supp, 878, 
affirmed John Hancock Life Ins. 
Co. V. Humble, App., 31 N.B.2d 887, 
motion denied 82 N.E.2d 426. 

Or.—Ridgeway v. McGuire, 168 P.2d 
893, 176 Or. 428—Pickett v. Gray, 
McLean A Percy, 31 P.2d 662, 147 
Or, 830—Turner v. McMillan, 14 P. 
2d 294. 140 Or. 407. 

Tenflu—National Life 8b Accident Ins. 
Co. V. American Trust Co., 68 S. 
W.2d 971, 17 Tenn.App. 616. 
Wash.—Kennett v. Yates, 260 P.2d 
962, 41 Wa8h.2d 658. 

W.Va,—De Lus v. Board, 65 S.B.2d 
201,136 W.Va. 806. 

64 aj. p 625 note 98, p 911 note 58— 
8 C.J. p 1071 note 83. 

l-fc Ariz,—^Kaymes v. Rogers, 222 P. 
2d 789, 70 Ariz. 408, 17 AL.R2d 
896. 

Del.—Island Express v. PYederick, 171 
A 181, 6 W.WJaarr, 669« 
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tions Riven, or by tfie general charge, as discussed 
supra §§ 399, 400. This is so, although the evidence 
is conflicting^® or slight, since the party asking an 
instruction is entitled to the benefit of whatever 
inferences the jury may think proper to draw from 
the proof, however slight.^* Hence, an instruction 
which is correct should not be refused merely be¬ 
cause the trial court does not accept the theory 
on which party requesting such instruction relies.^’ 
Before the court is required to g^nt a request for 
an instruction, it must be substantially correct, 
but it need not be given just because it states the 
law correctly.^® 

Clerical errors. While it has been held that the 
judge should correct clerical errors in a requested 
instruction and if the instruction is otherwise cor¬ 
rect it should be given, Jt has also been held that 
such errors need not be corrected.®! 

Technical language. A refusal to charge in 
acconlancc with a written request has been held 
not to be error where such a request was couched 
in technical terms.®® However, it has also been 
held that the failure of the trial court to give 
specific instructions on the law applicable to the 
issues in a case is erroneous, even though the in- 
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structions requested are unduly technical.®® 

§ 408. -Erroneous Requests 

a. In general 

b. Limitations on rule 

a. In General 

The court Is not required to grant requests for in¬ 
structions which need explanation, qualification, or 
modification. 

Since the form and substance of a requested in¬ 
struction must be such that the court may properly 
charge the jury in the terms of the request, with¬ 
out qualification or modification, as discussed supra 
§ 39S, the court is not required to grant requests 
for instructions which need explanation, qualifica¬ 
tion, or modification,®^ or allow one of the parties to 
amend his requested erroneous instruction,®® and a 
request to charge requiring further explanation by 
the court to clarify its meaning to prevent it from 
being misleading should be refused.®® Subject to 
some limitations which obtain in a few jurisdic¬ 
tions and which will be considered infra subsection 
b of this section, and, except in some jurisdictions 
where the court is required to prepare or cause to 


Misfl.—M&Kln T. Beck. 171 So. 14, 
177 Miss. SOS. 

Mo.—Bsjrnstt v. Smith, App., SSO S. 
W. SSI. 

Ohio.—Bndlsy v. MansHsld Bapid 
Transit, 8S N.aSd S78, 154 Ohio 
St 154. 

15* Cal.—Spemr v, Spauldina, 45 
Cal. 544. 
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Co. V. Anapow, 45 ZU. S5. 

X7. Cal.—Cols V. Ridings, 818 F.2d 
597. 96 Cal.App.Sd ISS. 

18. Mo.—Bsrry v. Kansas City Pub¬ 
lic Ssrvles Co., ISl &W.8d 885. S4S 
Mo. 474—Hogan v. Kansas City 
Public Ssrvios Co,, 19 S.W.8d 707, 
821 Mo. nos. 65 X.UR, 129. 

Wash.—Schmidt v. Psts, 87 P.Sd 878, 
198 Wash. 80. 

M s ans sliid charge not objsottonabls 

Mo.—Crawford v. Metropolitan X4fe 
Zns. Co., App„ 167 8.W.2d 915. 

K.J.—Noa V. Le Core, 86 A.2d 691, 
181 N.J.Law 889. 

IhstTBotlom hslA nbstaatlsaty corw 
rsot 

D.C.—Montgomery v. Virginia Stage 
Lines. 191 F.Sd 770, 89 U.S.App. 
D.C. SIS. 

19, Cal.—Hamlet ▼. Hook, 286 P.2d 
196. 105 Cal.App.Sd 791. 

Xowa.—Churchill r. Briggs, 888 H.W. 
280, 886 Sowa 1187. 

80, Xn.— Kenny t. Marquette Cement 
Co., 149 ZILApp^ 178. alOntted 90 
N.ai 784, 148 Zll. 895. 


ax. Mo.—Schippor V. Braahear Truck 
Co., 182 S.W.2d 998, 125 A.L.E. 674. 

aa, U.a—Luke V. U. S., aC.A.Ga., 
84 F.2d 823. 

as. U.S.—Town of Bolivar. Tenn., 
T. Kelly, C.C,A.Tenn., 69 F.2d 68. 

85. U.S.—Baltimore 6b O. R. Co. ▼. 
Felgenhauer. C.C.A.MO., 168 F.2d 
12—Carpenter v. Connecticut Gen¬ 
eral Life Xns. Co., O.C.A.C 0 I 0 ., 68 
F.2d 69. 

Ala.—Mutual Building 6b Iioan Ass'n 
V. Watson, 147 So. 817, 226 Ala. 
626. 

Ark.—Corpus Furls dted in Reynolds 
V. Ashabranner, 207 S.W.2d 804, 
807, 212 Ark. 718. 

Cal.—In re Dopkins* Bkitate. 212 P.2d 
886, 84 Cal.2d 568—Nelson v. South¬ 
ern Pac. Co.. 67 P.Sd 682, 8 Cal.2d 
648—Roy v. Mission Taxi Co., 225 
P.2d 920, 101 Cal.App.2d 488—Jaeg¬ 
er V. Chapman, 218 P.2d 404, 95 Gal. 
App.2d 520. 

Qa.—Kirkland v. Wheeler, 66 S.BI.2d 
848, 84 Qa.App. 852—Cutler-Ham¬ 
mer, Ino. V. Bell, 66 8.B.2d 845, 84 
Ga.App. 816—^Nauman v. McCoy, 
65 S.a.2d 858, 84 Oa.App. 181— 
Atlantic Coast Line Xt Co. v. Ander¬ 
son, 44 S.B.2d 576, 75 Ga.App. 829. 

111.—Tomlin V. Miller, 81 N.KSd 760, 
885 I11.APP. 267. 

Mich.—Severson v. Family Creamery 
Co., 256 N.W. 848. 268 Mich. 848. 

Mo —Britain v. Lavls, App., 198 S.W. 
2d 854. 


N.J.—Hoffman v. Trenton Times, 15 
A.2d 814, 125 K.XLaw 450. 

Okl.—^National Life 6b Accident Xns. 
Co. V. Hearn, 240 P.2d 83. 205 Okl. 
661—^Thompson v. Gallon Iron 
Works 6b Mfg. Co., 203 P.2d 488, 
201 Okl. 182—^Magnolia Petroleum 
Co. V. Barnea 179 P.2d 182. 198 
Okl. 406—Southwest Stone Co. v. 
Hughes, 177 P.2d 489, 198 OkL 257 
— K^y V. British Am. Oil Producing 
Co., 167 P.2d 657. 196 Okl. 668— 
Shell Petroleum Corporation v. 
Wood, 82 P.2d 882, 168 Okl. 274— 
Shell Petroleum Corporation v. 
Wood, 82 P.2d 879, 168 Okl, 271— 
Leahy t. Monk, 19 P.2d 1077, 162 
Okl. 266. 

Vt—Stevens v. Nurenburg, 97 A.2d 
250, 117 Vt 625—Corpus Foxls cited 
in Reid V. Abbiati, 82 A.2d 133. 136, 
118 Vt 288—Corpus Furls olted In 
Packard v. Quesnel, 22 A.2d 164, 
166, 112 Vt 176. 

Wash.—Knight v. Pang, 201 P.2d 198, 
82 Wash.2d 217. 

64 C.J. p 912 note 67. 

S5. Ohio.—^Barbish v. Ohio Finance 
Co., App., 101 N.B.2d 792. 
sa. Ga.—Cutler-Hammer, Ino. w. 

Bell. 66 8.F.2d 345, 84 Ga.App. 816. 
Md.—PaoUnl v. Western Mill 6b Lum¬ 
ber Corporation, 166 A. 609, 166 Md. 
46. 

Mo.—^Delametter v. Home Ins. Co., 
126 S.W.2d 262, 288 Mo.App. 646. 
Or.—^Maaon v. Allen, 196 P.2d 717, 
188 Or. 688. 

64 C.J. p 912 note 68, 
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be prepared correct and appropriate instructions on 
the points involved in a defective request,the 
rule is that the court is not bound to correct, 
modify, or qualify erroneous requested instructions 
or give any others in their place,28 or select from 


erroneous instructions what is right and reject what 
is wrong2^ although it is perfectly competent for 
it to do so if it sees fit.50 

If a requested instruction is erroneous, faulty, or 
defective, it is properly refused,^^ whether it is er- 


87. Ky.—^Barron v. Phelps, 238 S.W. 

2d 1016—Southeastern Greyhound 
Lines, Inc. v. Chumley, 226 &W. 

2d 777, 812 Ky. 164—Ely v. Puson, 
180 S.W.2d 90, 297 Ey. 825—Mur¬ 
phy V. Harmon, 165 S.W.2d 11, 291 
Ky. 604. 

Neb.—^Flmple v. Archer Ballroom Co., 

85 N.W.2d 680, 160 Neb. 68L 
64 O.J. p 912 note 70. 

38. XT.S.—^Metzger v. Hossack, C.C.A. 
S.D., 165 F.2d 1, certiorari denied 
68 S.Ct. 745, 888 U.S. 863, 92 I>.Ed. 
1142—^Alaska Pacific Salmon Co. v. 
Resniolds Metals Co., C.C.AuN.T., 
163 F.2d 648—Omaha Packlnsr Co. 

V. Pittsburgh, P. W. & C. Ry. Co., 
C.C.A.H1., 120 P.2d 594, certiorari 
denied 62 S.Ct. 85. 814 U.S. 646, 86 
I^Bd. 617—Chicago G. W. R. Co. 
V. Robinson, C.C.ANeb., 101 P.2d 
994. certiorari denied 59 S.Ct. 1038, 
807 U.S. 640, 83 L.Ed. 1520. 

CaJ.—Hart v. Parris, 21 P.2d 432. 218 
Cal. 69—^Roy v. Mission Taxi Co., 
225 P.2d 920, 101 CaLApp.2d 438— 
Berto>lozzi v. Progressive Concrete 
Co., 212 P.2d 910, 95 Cal.App.2d 332 
—Jones V, Bayley. 122 P.2d 293, 49 
Cal.App.2d 647—^Morris v. Purity 
Sausage Co., 88 P.2d 198, 2 Cal. 
App.2d 586. 

Conn.—Ziskin y. Confletto, 79 A.2d 
816,137 Conn. 629. 

DlC.—M cWilliams v. Lewis, 125 P.2d 
200, 76 U.S.APP.D.C. 163—Steward 
V. Capital Transit Co., 108 F.2d 1, 
70 App.I>.C. 346, certiorari denied 
60 S.Ct 616, 309 U.S. 657, 84 L.B5d. 
1006, rehearing denied 60 S.Ct 607, 
809 U.S. 696, 84 L.Bd. 1036—Cole¬ 
man y. Chudnow, MuouApp., 86 A.2d 
925. 

Ind.—Neuwelt y. Roush, 85 NJHl2d 
606, 119 lnd.App. 481—Potter v. 
Powers, 78 N.E.2d 665, 118 lnd.App. 

, 867. 

Mo.—^Hertas y. McDowell, 214 S.W.2d 
546, 858 Mo. 883—Schiermeier y. 
Kroger Grocery St Baking Co., App., 
167 S.W.2d 967. 

N.J.--Gimbel v. Laird & Co., 194 A. 

616, 119 N.J.Law 170. 

Or.—Martin v. Harrison, 186 P.2d 634, 
182 Or. 12L 

Pa.—Stady y. Martocello, 40 A.2d 694, 
156 Pa.Super. 493—Tamres y. Reed, 
165 A. 638, 109 Pa.Super. 28. 

R.L—^Rowy y. Mainella, 26 A.2d 756, 
68 R.I. 149—Grimes y. United IDlec- 
tric Rsrs. Co., 193 A. 740, 58 R.L 
458. 

Tenn.—Tubb y, Boyd, 18 TennApp. 
432. 

64 C.J. p 918 note 7L 
Burtsenotloii on Ufa expeotanoy 
In action by mother-executrix for 


death of son, instruction that in Ax¬ 
ing damages, jury would consider age 
of deceased’s mother, any pecuniary 
loss which she sustained as direct 
result of death of her son and which 
limited recovery to fair and reason¬ 
able compensation for pecuniary loss 
the mother sustained as a direct re¬ 
sult of son’s death, was not errone¬ 
ous because of failure to give jury 
specific advice as to expectation of 
life of mother, especially where re¬ 
quested instruction as to life expect¬ 
ancy was erroneous-—^Hertz v. Mc- 
DoweU, 214 S.W.2d 546, 358 Mo. 883. 

39. Ariz.—^Powell y. I^angford. 119 P. 
2d 230, 68 Ariz. 281—^Hammels v. 
Britten, 86 P.2d 992. 63 Ariz. 112— 
City of Phoenix v. Johnson, 76 P.2d 
80, 61 Ajriz. 116—Moreno v. Russell, 

63 P.2d 411, 47 Ariz. 38. 

Cal.—^Huggans y. Southern Pac. Co., 
207 P.2d 864, 92 Cal.App.2d 699. 
Mass.—^Ferguson v. Ashkenazy, 29 N. 

R2d 828, 307 Mass. 197. 

Mo.—Jones v. Kansas City Public 
Service Co., 166 S.W.2d 775, 286 
Mo.App. 794—Hopkins y. Metro¬ 
politan Life Ins* Co., App., 151 S. 
W.2d 627. 

N.J.--Clayton v, Clayton, 17 A.2d 496, 
125 N.J.Law 537, affirmed 23 Au2d 
560, 127 N.J.Law 605. 

Or.—Schultz V. Shirley, 220 P.2d 86, 
189 Or. 863. 

S.C.^^eff Hunt Machinery Co. y. 
South Carolina State Highway 
Dept, 65 S.E.2d 260, 219 aa 340. 

64 C.J. p 918 note 72. 

Separating Instmotiton into parts 
Mass.—Squires v. Fraska. 17 N.E.2d 
698, 801 Mass. 474. 

30,* CaJ.—^Paine y. Bank of Ceres, 
188 P.2d 896, 69 Oal.App.2d 242, 
motion denied 141 P.2d 219, 60 CaJ. 
App.2d 621. 

64 C.J. p 918 note 78. 

ZU U.S.—^Fleming y. Husted, C.C.A. 
Iowa, 164 F.2d 65, certiorari denied 
68 act 661, 838 U.S. 848, 92 L.Bd. 
1127—^Lemley y. Christophersen, C 
C.AFla., 150 F,2d 291—Waters y. 
Kings County Trust Co., C.C.AN. 
T., 144 F.2d 680, certiorari denied 
66 act 121, 328 U.a 769, 89 L-Ed. 
616, rehearing denied 65 S.Ct 276, 
823 U:a 817, 89 L.Ed. 649—Fidelity 
Sc Casualty Co. of New York y. 
Manley. aOXTex., 182 F.2d 187— 
Fidelity Sc Deposit Co. of Mary¬ 
land V. Bates, C.C.A.Iowa, 76 F.2d 
160—U. S. V. Great Northern Ry. 
Co., C,aA.Waah., 73 F.2d 736, cer¬ 
tiorari denied 55 act 833, 295 U.S. 
762, 79 L.Ed. 1696—U. S. v. 2,877.37 
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Acres of Land in Harris County, 
D.C.Tex., 62 F.Supp. 696. 

Ala.—^Birmingham Elec. Co. y. Hard¬ 
man, 48 So.2d 172. 254 Ala. 274— 
King y. AJrd, 88 So.2d 883, 261 Ala. 
613—Guy y. Lancaster, 34 So.2d 
499, 260 Ala 287—^Nelson y. Lee, 32 
8o.2d 22, 249 Ala 549—^American 
Life Ins. Co. v. Anderson, 21 So.2d 
791, 246 Ala 688—Spurllng v. Fil- 
lingim, 12 So.2d 740, 244 Ala 172 
—Barber v. Martin, 200 So. 787, 240 
Ala 656—Loath v. Smith, 200 So. 
623, 240 Ala 639— W. P. Brown St 
Sons Lumber Co* v. Rattray, 193 
So* 851, 238 Ala 406, 129 A.L.R. 
526—^Bilbe y. Camp, 173 So. 380, 
234 Ala 54—Stramler v. Holman, 
178 So. 377, 234 Ala 36—Sovereign 
Camp, W. O. W.. v. Stewart 172 So. 
278, 233 Ala 421—Harrison v. Mo¬ 
bile Light St Railroad Co., 171 So. 
742, 233 Ala 893—Sovereign Camp, 
W. O. W., y. Waller, 167 So. 663. 
232 Ala 170—Britling Cafeteria 
Co. y. Irwin, 159 So. 228, 229 Ala 
.687—Sovereign Camp, W. O. W., v. 
Feltman, 147 So. 396, 226 Ala 890 
—McClain v. Gilbert 4 So.2d 208, 
80 AlaApp. 361—Badger v. Hollon, 
175 So. 700, 37 AlaApp. 534—Great 
Atlantic St Pacific Tea Co. v. Smal¬ 
ley, 156 So. 689, 26 AlaApp, 176, 
certiorari denied 156 So. 641, 229 
Ala 289—New York Life Ins. Co. 
y. Sinquefitld, 168 So. 609, 26 Ala 
App. 62S, certiorari denied 168 Sa 
812, 281 Ala 185—Mobile Light A 
R. Co. y, Phillips, 186 So. 424, 24 
AlaApp. 816, certiorari denied, 
Sup., 135 So. 426, 228 Ala 218. 
Ark.—American Bus Lines v. Mer¬ 
ritt 254 S.W.8d 966, 221 Ark. 696. 
Cal.—Fash v. Union Oil Oo. of CaJ., 
m P.2d 667, 107 CaLA7yp.2d 163 
—Lundltt y. Shumate’s Pharmacy, 
221 P.2d 260, 98 Cal.App.2d 617 
—Werfcman v. Howard Zink Corp., 
216 P.2d 42, 97 Cal.Ajpp.2d 418— 
Fetterly y, Salyer, 215 P.2d 64, 
96 Cal.App.2d 240—Bosserman y, 
Olmstead, 175 P,2d 49, 77 CaJ.App. 
2d 236—Jones y. Baylsy, 122 P,2d 
298. 49 Cal.App.2d 647—In re 

Schaetzel’s Estate, 112 P.2d 624, 
44 Cal.App.2d 620—Miller v. Cran¬ 
ston, 106 P.2d 962, 41 Cal.App.2d 
470. 

Colo.—Exchange Nat Bank of Col¬ 
orado Springs y. Cullum, 161 P.(2d 
986. 114 Cola 26—Edwards v. 

Guackenbush, 149 P.2d 809, 112 
Cola 867—Rudolph v. BOder, 95 
P,2d 827, 105 Cola 105. 

Con&u—Camsy y. De Wssa 70 A.2d 
142, 181 OottXL 256-^rolo v. Good¬ 
win* 16 A.2d 860p 117 Conn, 462— 
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Pickens v. Miller, 177 A. 578, 119 
Conn. 568. 

D.C.—^Howard v. Capital Transit Co., 
1S3 F.2d 910, 82 U.S.App.D.a 851 
— ^Bowles V. Marsh. Mun.App., 82 

A. 2d 185. 

GUu—^Vinson v. Citizens ds Southern 
Nat. Bank, 89 S.E.2d 866, 208 Oa. 
813—Deraney ▼. Mays, 52 S.E.2d 
711, 205 Ga. 14*2—Rogers v. Man¬ 
ning, 88 S.S.2d 724, 200 Gfiu 844— 
Grant v. Hart 80 S.E.2d 271, 197 
Oa. 662—Bellamy v. Bellamy, 2 S. 

B. 2d 418, 187 Oa. 804—Hall v. Bur¬ 
pee, 168 8.B. 89. 176 Oa. 270— 
Smith V. Payne, 70 S.E.2d 168, 86 
Oa.App. 693—May v. Sibley, 69 S.E. 
2d 698, 85 Qa*App. 544——Lewis v. 
Williams, 51 S.B.2d 082, 78 Oa.App. 
494—^Denton v. Etheridge, 86 S.E. 
2d 866. 78 Ga.App. 221—Western 
4b A. R. R. V. Frazier, 18 S.B.2d 45, 
66 na.App. 376—Hunt v. Pollard, 
190 8.B. 71. 55 Ca.App. 4128—Gen¬ 
eral Oil Co. V. Crowe, 187 S.E. 221, 
54 Oa.App. 139—^New York Life 
Xns. Co, V. Thompson, 178 S.E. 889, 
SO Oa.App. 413. 

Idaho.—Swnnstrom v. Bell, 186 P,2d 
876, 67 Idaho 554. 

111.—Anderson v. Inter-State Busi¬ 
ness Men's Accident Ass'n of Des 
Moines, Iowa, 188 N.E. 844, 364 111. 
538—ffnmmer v« Shaffer, 88 N.E. 
2d 672, 338 lIl.App. 19—Pavoy v. 
Heim, 84 N.E.2d 674, 286 lU.App. 
602—Saddler v. National Bank of 
Bloomington* 80 N.E.2d 887| 335 
III.App. 18, reversed on other 
grounds 85 N.B.2d 788. 408 III. 218 
—McKsniie v« Friet. 51 N.E.2d 407, 
526 lil.App. 258—Montgomery v. 
Checker Taxi Co., 57 N.B,ld 281, 
824 Xll.App. 83—Tabor v. Joliet 
Book Co.. 50 N.E.8d 488, 820 HI. 
App. 238—Cottrell v. Oeraon, 16 
RBJd 529. 296 lU.App. 412, affirm¬ 
ed 80 N.aad 74. 371 HI, 174— 
Coplaa V. Bytwe, 8 N,E.2d 55, 290 
III.APP. in. 

Xnd.—Wagner v, Sober, Xna, 85 K.B. 
8d 719, 219 Znd.App, 617, rehearing 
denied 87 N.B.id 888. 119 2nd.App. 
617—Young V. Uadar, 14 N,B,2d 
189, 105 Iad.App. 582—Hettmana- 
pergar v* Hattmanaparger, 5 NJS.Id 
615. 168 ZAd.App. 682. 

Xan.—Auwarter v, Kaneag City, 16 
P.8d 547, 116 Ran. 571. 

Ifd.—Weil v. Lambert 17 A,2d 812, 
188 Md. 288—Buch v. Hulcher, 28 
A.2d 829. 180 Md, 809—Baltimore 
Tranalt Co, v. Faulkner, 10 ASd 
485. 179 Md. 598—Thompaon v. 
Standard Wholaaale Phoaphate A 
Acid Work!, 19 Aid 828, 178 Md. 
SOI— Sllne A Sona v. Hooper. 154 
A. 148. 164 MA 144—Beam Motor 
Car Co. V. Loewer, 102 A 908, 181 
MA 591 

Masa.—Friedman ▼. Huck'a Tranafer. 
Xno., 108 N.S.Id 680, 889 Maes. 862 
—Beelcea v. Cutlar, 77 K.ai9d 402, 
Stt Maaa 199—Bagdikian v. City 
of WoreeaUNT, 98 NJAld 991 911 


Sdass. 707—^Meldon ▼. Grubllauskas, 
56 N.E.2d 874, 817 Mass. 70—Blood 

V. I>ew6y, 53 N.E. 2d 227, 816 Mass. 
BOO—Gordon v. Harris, 195 IN.E. 
744, 290 Mass. 482—^Maranglan v. 
Apelian, 190 N.E. 729, 286 Mass. 
429—Schusterman v. Rosen, 183 
N.E. 414, 280 Mass. 582. 

Mich.—^Hakkers v. Hansen, 66 N.W. 
2d 487, 337 Mich. '620—^Lepley v. 
Bryant 67 N.W.2d 507, 836 Mich. 
224—Elias v. Hess, 41 !N.W.2d 884. 
327 Mich. 3'23—^Moss v. Shreve, 270 
N.W. 826. 278 Mich. 665. 

Minn.—Pettit v. Nelson, 288 N.W. 
228, 206 Minn. 265—Gross >▼. Gen¬ 
eral Inv. Co., 259 N.W. 567, 194 
Minn. 23. 

Miss.—City of Jackson v. Cook, 5$ So. 
2d 498, 214 Miss. 201—Mississippi 
Utilities Co. V. Smith, 146 So. 896, 
166 Miss. 105. 

Mo.—Hertz v. McDowell, 214 S.W.2d 
546, 358 Mo. 383—Schlpper v. Bra- 
shear Truck Co., 132 S.W.2d 998, 
126 A.L.R. 674—^McCarthy v. Sher^ 
idan, 83 S.W.2d 907, 836 Mo. 1201— 
Roberts v. Carter, App., 234 S.W. 
2d 324—Sammons v. K^sas City 
Public Service Co.. App., 179 S.W. 
2d 620—City of St Louis v. Par¬ 
amount Shoe Mfg. Co., 168 S.W.2d 
149, 237 Mo.App. 200-^ochran v., 
Jefferson County Lumber Co., App., 
132 S.W.2d 82—Cmio v. Croatian 
Fraternal Union of America, App., 
89 S.W.2d 688—Gavin v. Forrest,. 
72 S.W.2d 177, 280 Mo.App. 662 
—Miller v. Hotel Savoy Co., 68 S. 

W. 2d 929, 228 Mo.App. 468—Stew¬ 
art V. Southwest Missouri B, Co., 
App,, 224 S.W, 104. 

I Mont.—Trenka v. Moos, 168 F.2d 
837, 118 Mont 607. 

Neb^—Cartwright A Wilson Const. 
Co, V. Smith, 52 N.W.2d 274, 166 
Neb. 481—Frazier v. Anderson, 11 
N.W.2d 764, 148 Neb. 905. 

N,H.—Lynch v. L. B, Sprague, Ino.,, 
66 A2d 697. 95 N.H. 485—Menard; 
V. Caahman, 55 A.2d 156, 94 N.H.> 
428—Abbott y. Hayes, 26 A2d $42,' 
92 N.H. 126, , 

K,J.—Valero v. McCabe, 4$ A2d 666,i 
188 N.J.Law 185—Millar v. United 
Advertising Corp., 85 A2d 717,: 
181 N,J,Law 209—Hoffman v, Tren¬ 
ton Times, 15 A2d 814, 126 NJ.Law. 
460—Wilcox V. Christian and Mis-, 
Sionary AlHanoe, 12 A2d 709, 134 
Njr.Law 527—Max v. Max, 10 A 
3d 168, 128 N.J.Law 580, affirmed 
15 A2d 615, 126 N.J.LAW 271— 
McDonald v. Henry Beoker A Son, 
156 A 845, 110 N.J.Z>aw 585. 
N.Y.—Barbato v. Vollmer, 76 N.T.S. 
2d 628, 278 App.Div. 159—Dupper v. 
Bogan, 4 N.Y.a2d 128, 254 App. 
Div. 747, reargument denied 6 N.Y. 
S.2d 848, 954 App.Div. 859, appeal 
denied 15 N.B.2d 804, 278 N.Y. 
785—Mints v. Eaultable Life As- 
sur. Soe. of U. a, 202 N.Y.a 761, 
349 App.Div. 914, reargument de¬ 
nied 295 N.Y.a 762, 250 App.DiVv 
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818, affirmed 12 N.E.3d 569, 276 
N.Y. 546. 

Ohio.—Scott V. Hy-Grade Food Prod-* 
nets Corp.. 2 N.B.2a 608, 131 Ohio 
St 226—Lloyd v. Moore, 39 Ohio 
St 97—^Pickering v. Cirell, App., 
118 N.E.2d 414—Parker v. Frlendt, 
App., 118 N.B.2d 216—Roberts v. 
Fargo, 118 N.B.2d 678, 9'3 Ohio 
App. 400—Tighe v. Diamond, 82 N. 
B.2d 99, 82 Ohio App. 487, affirmed 
80 N.B.2d 122, 149 Ohio St 620 
—^Leonard! v. Habermann Provi¬ 
sion Co., App., 52 N.E.2d 85, affirm¬ 
ed 66 N.B.2d 282, 148 Ohio St 628 
—McKay v. Ohio Fuel Gas Co., 
App., 61 N.B.2d 909—Collins v. Mc¬ 
Clure, App., 49 N.B.2d 181, affirm¬ 
ed 66 N.B.2d 171, 143 Ohio St 569 
—Gill V. Arthur. 43 N.B.2d 894, 
69 Ohio App. 886. 

Okl.—^Rogers v. Liassiter, 164 P.2d 
632, 196 Okl. 228—Greis v. Mitchell, 
90 P.2d 894, 185 Okl, 186—Meiling 
V. Michael, 78 P.2d 704, 182 Okl. 
608—^Rowland v. Morgan, 63 P.2d 
712, 178 Okl. 600—Beck v. Day, 62 
P.2d 1014, 178 Okl. 310—Rauw v. 
HuHng, 259 P.2d 99, 199 Or. 48— 
Morris v. Fitzwater, 210 P.2d 104, 
187 Or. 191—Sllfast v. Matheny, 
186 P.2d 260, 171 Or. 1—Alt v. 
Krebs, 88 P.2d 804, 161 Or. 256— 
Bowles v. Creason, 6$ P.2d 1183, 
166 Or. 278—Davis v. W. H. Puck¬ 
ett Co., 28 P.2d 909, 144 Or. 832. 
Pa.—Stady v. Martocello, 40 A.2d 694, 
156 Pa.Super. 493—O'Neill v. Atlas 
Automobile Finance Corp., 11 A.2d 
782, 189 Pa.6uper. 846—^Hanley v. 
Bpsteln, 164 A. Ii82, 107 IPauSuper. 
607. 

R. Z.—^Lianos v. Andreucei, 48 A2d 
846, 72 R.I. 123—Baldwin v. Hig¬ 
gins, 27 A2d 845, 68 R.X. 824. 

S. C.—Oranitevllle CO, v. Williams, 89 
S.E.2d 202, 209 S.C. 112—Rogers v. 
ffiltna Life Ina Co., 178 S.E, 806, 
172 S.C. 189—Primus v. Atlantic 
Coast Line R. Oo., 171 S.B. 1, 171 
S.C. 199, certiorari denied Atlan¬ 
tic Coast Line R. do. v. Primus, 
54 act 56, 390 U.S. 689, 78 L.Ed. 
656. 

Tenn,—Llewellyn v. City of Knox¬ 
ville, 282 aw.2d 668, 88 TenmApp. 
682—Morris v. Bolling, 218 aW. 
3d 754, 81 TenmApp. 677—Tallent 

V. Fox, 141 aW,8d 486, 34 Tenn. 
App. 96—Richards v. Parks, 98 a 

W. 2d 689, 19 Tenn.App. 615—Provi¬ 
dent Life A Accident Ina Co. v. 
Campbell, 79 aw.ld 892, 18 Tenn. 
App. 452—National Life A Acci¬ 
dent Ins. Co. V. American Trust 
Co., 68 S.W.3d 971, 17 T«EW.App. 
516—^Langston y. Memphis St By, 
Co., 14 Tenn.App. 388—Tenneasee 
Cent. Ry. Ca v. Gleavea 3 Tmu}. 
App. 549—Young ▼. Gregory Btis 
Line, 1 TenaApp. 283. 

Tex.—Swearingen v. Brown, ClvJbppl, 
195 S.W.8d 734, error refused no 
reversible erroL 
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roncotis in whole of in part,^^ It is likewise proper 
to refuse a series of instructions or propositions 
asked in gross, some of which are correct and 
others incorrect .33 However, wh^re a series of re¬ 
quests, although tendered at the same time, are 
nevertheless separately numbered,! the court is re¬ 
quired to charge such of the series as are correct 
. and appropriate.34! 

Even though the court has indicated that it would 
give a requested instruction, it may thereafter re¬ 
fuse to do so, on reaching the conclusion that the 


instruction is erroneous 35 In those jurisdictions 
where the court is required to charge in the lan¬ 
guage of the request, as discussed infra § 411, it 
tnay properly refuse a request, the language of 
which is inapt or incorrcct.33 Where a court has 
properly refused an instruction as erroneous, it is 
not error for the court to refuse an instruction 
merely supplemental thereto.®^ 

b. Idmitations on Enle 

To the general rule that the court may, with pro¬ 
priety, refuse a requested Instruction which Is erroneous, 


UtalL—Earle v. SaJt Lake & Utah R. 

Corp., 166 P.2d 877, 109 Utah 111. 
Vt—Bressett v. O’Hara, 70 A.2d 238, 
116 Vt 118—Beattie v. Traynor, 
49 A.2d 200, 114 Vt. 495—Bailey v. 
Central Vermont Ry., 86 A.2d 366, 
113 Vt. 4133. 

Va.—^Mock V. Copenhaver, 3d S.B.2d 
6412, 184 Va. 744. 

Wash.—^Russell v. City of Grand¬ 
view, 236 P.2d 1061, 39 Wash.2d 
661—^Brewer v. Berner, 131 P.2d 
940, 15 Wash.2d 644—Alexiou v. 
NVjckaa, 26 P.2d 619. 175 Wash. 142. 
W.Va.—Wilson v. Edwards, 77 S.R 
2d 164—^Thrasher v. Amere Gas 
Utilities Co., 75 S.B.2d 3T6, appeal 
dismissed 74 S.Ct 478, 347 U.S. 
SIO, 98 UBd. — —^FTampton v. 
Consolidated Bus Lines, 62 S.E.2d 
126, 184 W.Va, 815—Thomason v. 
Mosrle, 60 S.E.2d 699, 184 W.Va. 
634—O’Flaherty v. Tairow, 43 S.B. 
2d 392, 180 W.Va. 326—Gilkerson 

V. Baltimore & O. R Co., 41 S.E.2d 
188, 129 W.Va. 649—Hall v, Monon- 
gahela West Penn Public Service 
Co., 87 S,B.2d 471. 123 W.Va. 647 
—Franklin v. Pence, 86 S.B.2d 
606, 128 W.Va. 353. 

Wis.—Gustafson v. Engelman, 49 K. 

W. 2d 410, 259 Wis. 446—Schxnallen- 
berar V. Smith, 296 N.W. 697, 237 
Wis. 286. 

64 CJr. p 913 note 74—88 C.J. p 142 
note 69. 

Axgtmentatlve instmotloiLS 
Miss.—Cinderella Foods, Division of 
Stevens Industries v. Miller, 62 So, 
2d 641. 

WiB.—Stelsner v. Boehme, 286 IH.W. 
776, 281 Wis. 332. 

Ambiguous InstxuctioM 
Mo.—Johnson v. St. Louis Public 
Service Co., 251 S.W.2d 70, 863 Mo. 
380. 

W-Va.—^Franklin v. Pence, 86 S.E.2d 
605, 128 W.Va. 868. 

Xnstmotioiui based on repealed stat¬ 
utes 

Ga.—Thompson v. Powell, 6 S.B.2d 
260, 60 GsLApp. 79*6. 

XBdeflnite instructions 
Ind.—Ihmbar v. Demaree, 3 iHJ51.2d 
1008, 102 Ind.App. 636. 


Xnstruotions used in other oases 
may be refused where Improper in 
the case in which requested. 

Ala.—^Britllng Cafeteria Co. v. Irwin. 

159 So. 228, 229 Ala. 687. 

Ga.—Smallwood v. Pollard. 188 S.B. 

694, 54 Ga.App. 617. 

32. U.S.—Kemp v. Creston Transfer 
Co., D.CIowa, 70 P.Supp. 621. 
Ala.—Hutchins v. Whatley, 28 So.2d 
191, 248 Ala. 449. 

Ariz.—Valley Nat. Bank v. Witter. 
121 P.2d 414. 68 Ariz. 491—Powell 
V. Langford. 119 P.2d 230, 68 Ariz. 
281—Mutual Ben. Health Acci¬ 
dent Ass’n V. Neale, 33 P.2d 604, 
43 Ariz. 682. 

Cal.—Gluckstein v. Lipsett, 209 P. 
2d 98, 93 Cal.App.2d 891—Huggans 
V. Southern Pac. Co., 207 P.2d 864, 
92 Cal.App.2d 699. 

Fla.—^Paris v, Bartfleld, tZ So.2d 713, 

160 Fla. 87. 

Ga.—Vinson v. Citizens & Southern 
Nat Bank, 69 S.B.2d 866, 208 Ga. 
813—^Rogers v. Manning, 88 S.B. 
2d 724, 200 Ga. 844—^Davis v. Guf¬ 
fey, 27 S.E.2d 689, 196 Ga. 816— 
Atlantic Coast Line R. Co. v. Sweat, 
171 S.B. 128, 177 Ga. 698—Reliablt 
Transfer Co. v. Gabriel, 66 S.E.2d 
679, 84 Ga.App. 64—^United Motor 
Freight Terminal Co. v. Hixon, 51 
S.B.2d 679, 78 Ga.App. 688—^Lewis 
V. Williams, 61 S.E.2d 632, 78 Ga. 
App. 494—Liverpool 6b London A 
Globe Ins. Co. v. Stuart, 19 S.B.2d 
822,37 Ga.App. 184. 

Ill,—^Reilly Tar 6b Chemical Corp. v. 
Lewis, 61 N.B.2d 290, 826 lll.App. 
84—^Reilly Tar 6b Chemical Corp. v. 
Lewis, 88 N.B.2d 798, 812 IlLApp. 
664. 

Mass.—^Dow V, U. S. Fidelity 6b Guar¬ 
anty COh 7 N.B.2d 426, 297 Mass. 
84. 

Mo.r-Welnel v. Hesse, App., 174 &W. 
2d 90S—Gavin v. Forrest 72 BW. 
2d 177, 230 Mo.App. 662—^Pappas 
Pie 6b Baking Co. v. Stroh Bros. 
Delivery Co.. App., 67 S.W.2d 798. 
Mont—MeiiAke v. Skaggs, 218 P.2d 
287, 128 ikont SOS—^ogovich v. 
Chicago, M.. St P. 6b P. R Co., 
203 P.2d 971, 122 Mont 812. 

N.J.—Schlosser v. Goldberg, 9 A.2d 
699, 123 N.J.Law 470. 

Ohio.—^Rubbo V. Hughes Provision 
Oo., 86 (N.E.2d 144, 67 Ohio App. 
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123, aiHrmed 84 N.E.2d 202, 138 
Ohio St 173. 

R. I.—^R H. Kimball, Inc., v. Rhode 
Island Hospital Nat Bank, 48 A. 
2d 420, 72 R.I. 144—Lianos v. An- 
dreucci, 48 A.2d 343, 72 R.I. 123. 

S. C.—Garrison v, Coca-Cola Bottling 
Co., 177 S.a 666, 174 S.C. 896— 
Merck v. Merck. 65 S.E. 347, 83 
S.a 829. 137 Axn.S.R. 816. 

Tenn.—^Louisville & N. R R Co. v. 

Frakes, 11 Tenn.App. 693. 

Vt—Stevens v. Nurenburg. 97 A.2d 
260. 117 Vt 626. 

Wash.—Hardlnger v. Till, 96 P.*2d 
262, 1 Wa8h.2d 336—Amana v. City 
of Taooma, 16 P.2d 601, 170 Wash. 
296. 

64 C.J. p 916 note 76. 

Xnmiateirial defeet 
Where instruction requested by de¬ 
fendant In automobile negligence ac¬ 
tion stated a correct rule of law and 
had not been covered by main charge, 
court should have corrected and sub¬ 
mitted St, even though word **d6fend- 
ant*’ was used therein where word 
**plalntl(r' was clearly intended.— 
Pollans V. Selbilia, lit !N,7.S.2d 64, 
281 APP.DSV. 1071. 

33. Ga.—Barrett v. Barrett 170 S.B. 
70, 177 Oa. 190—Lasar v. Black 6b 
White Cab Co., 179 S.E. 260, 50 Ga. 
App. 567—Mayor and Aldermen of 
Savannah v. Centennial Mill Co., 
169 S,B. 40, 46 Ga.App. 718. 

Neb.—In re Johnson*s Estate, 16 N. 

W.2d 504. 146 Neb. $88. 

Ohio.—McKay v, Ohio Fuel Gas Co., 
App,, 51 N.B.2d 909—Cleveland 
Metropolitan Housing Authority v* 
SacheroSf, App., 40 N.B.$d 951— 
Macdonald v. State ex rel. Fulton, 
191 N,B. 837. 47 Ohio App. 223. 

64 C.J. p 917 note 76. 

SA Ala.—^Tennessee Coal, Iron 6b R 
Co. V. Bonner, 51 So. 145, 164 Ala. 
57. 

64 aj. p 918 note 78. 

38w Ind.—Louisville, etc., R Oo. v. 
Hubbard, 18 N.B. 611, 116 Ind. 19A 

36. Ala.—Sims v. Kent X80 So. 218, 
221 Ala. 589. 

64 CJr. p 918 note 80. 

37. Mo.—Weller v. Plapao Labora¬ 
tories XncorporatSon, 191 8.W. 1056, 
197 HOJMPP. 47* 
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thtra It an axcaptlon or qualifying rule in a number of 
Jurltdictlone that, In tpite of the error In the request, 
If It It sufficient to call the attention of the court to the 
point Involved, It It the duty of the court to charge 
thereon. If the Instruction desired Is one which the court 
would have been under a duty to give If It were not 
for the error in the request. 

To the general rule that the court may, with 
propriety, refuse a requested instruction that is 
erroneous, there is an exception or qualifying rule 
in a number of jurisdictions that, in spite of the 
error in the request, if it is suiBcient to call the 
attention of the court to the point involved,** it is 
the duty of the court to charge correctly thereon,** 
if the instruction desired is one which the court 
would have been under a duty to give if it were 
not for the error in the request,even though the 
court is required to modify the proposed instruc¬ 
tions somewhat in order to make an acceptable 
presentation of the law.<i Thus an incorrect re¬ 
quest may be sufficient to call the attention of the 
court to its omission or failure to charge on a ma¬ 
terial issue or matter so as to obligate it to charge 
correctly®* or more specifically®* thereon. The 
foregoing rule has been held not to be applicable 
to a case submitted on special issues,®® particularly 
where no request has been made for the submission 
of the special issue to which the special charge 
would be applicable.®* Likewise, if the issue or 
matter on which a party seeks a special or further 
instruction has been covered generally by the gen¬ 
eral charge, the court is not required to reform 
such request or give a correct one in lieu thereof.®* 
The court is not required to grant a request which 
seeks merely to place before the jury the converse 
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of what has already been submitted.^^ 

It has also been held in some jurisdictions that, 
if the instruction asked for is so equivocal that 
to give or refuse it might mislead the jury, it is the 
duty of the court to modify and give the instruc¬ 
tion as corrected.^^ As to matters on which the 
court is required to charge regardless of whether or 
not a request therefor has been made, discussed supra 
§ 390, the fact that a request for such an instruction 
is erroneous will not justify a failure to give a 
proper instruction thereon.^® If an attempt is made 
by an instruction to submit to the jury the matter 
defectively covered by the request it should be 
sufficiently explicit to cover the field of the re¬ 
quest®® 

§ 409. — Inconsistent Requests 

Ordinarily It Is proper for the court to refuse In¬ 
structions requested by a party which conflict or are 
Inconsistent with other Instructions given at his request 

Since the granting of a request makes the legal 
proposition contained therein the law of the case,®^ 
and since a party is bound by the theory of the 
case presented by the instructions given at his 
instance,®® it is proper for the court to refuse in¬ 
structions requested by him which conflict or are 
inconsistent with other instructions given at his 
request;®® and where several instructions are re¬ 
quested, some of which are inconsistent with the 
others and involve different theories of the case, a 
party submitting such instructions may not com¬ 
plain of the trial court in adopting one of the 
theories of the case and giving the instructions 


S8. U.8.--Cloxp&fl jrtpvit olMl In 
Bprtnklu V. Davla C.C.A.Viu, 104 
FM 487. 480. 

Mawi,—Hell V. Dorchester Theatre 
Co.. 8! K.IB.Sd 10. 808 Man. 118. 

letXhtke v. Lord. 88 A.8d 188, 
97 K.H. ISi—fitowe v. Hartford. 18 
Aid 881. 81 N.a 881—Bmtth v. 
Hooper. 188 A. 498. 88 H.K. 86— 
Morrieon v. Boston ft H. R, R.» 184 
A. 061. 88 N.H. 178. 

Ohio.—Ousisiy V. Bowman. App.. 84 
K.SJd 784. 

Vt.—Corpus Mds eiSed In Reid v. 
Ahhlsll. 18 A.Sd IIS. 187. 118 Vt 

8S8t 

84 C,J. p 818 nots 88. 

fSu D.C.—Montgomery v. Virginia 
Stage Lines. 181 F.Sd 770, 88 U.S. 
APP.D.C. 818. 

Idaho.—RIno t. SUtswIde Plumbing 
ft Ksatlng S88 P.Sd 1008, 74 
ZdsJhe 874. 

Ky.—Whltnsy v, Penlek, 188 ftW.Sd 
07ft SOI Ky. 474. 

Mass.—XUggUui V. Pratt 06 N.SLSd 
080, tlO Maaik 700-4IS11 v. Dorohes- 


ter Theatre Oo.. 81 !N'.B.2d 10. 808 
Maes. 118. 

Mich.—Brown v. -HIchols. 60 N.W.Sd 
907. 887 Mich. 684. 

K.K.—Smith V. Hooper. 182 A. 496. 

88 N.H. 86. 

64 C.J. p 918 note 84. 

40. Conn*—^Annes v, Connecticut Oo., 
188 A- 611, 107 Conn. 126. 

64 C.J. p 918 note 86. 

4L Cal.—Herbert v. lanhershlm, 71 
P.2d 280. 9 Cal.2d 409. 

48. Conn.—McDowell v. Federal Tea 
Co., 28 A.2d 612. 128 Conn. 487. 

64 C.J. p 919 note 86. 

43. U.S.—Chicago ft H. W. Ry. Co. 
V. Green. C*C.A.Minn*, 164 F.2d 66. 

44., Tex,—Crawford v. HI Paso Sash 
ft Door Co., Com.App;. 288 S.W. 
169, modified on other grounds 
289 S.W. 994. 

4ft Tex.—Hines ▼, Parry, ClvA.pp.. 
287 8.W. 849. reversed on other 
grounds. Com.App., 288 S.W*. 886. 
64 C.J« p 919 note 88. 
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46. Tex.—Southwestern Portland Ce¬ 
ment Co. V. McBrayer, Clv.App.to 
140 S.W. 888, 

64 C.J. p 919 note 89. 

47. Tex.—Jacksonville Ice ft Hlec- 
trio Co. V, Moses. 184 S.W. 879. 68 
Tex.Clv.App. 496. 

48. Va.—^Broudy-Kantor Co. v. Lev¬ 
in. 116 S.B. 677. 185 Va. *2ZZ, 82 
A.L.R. 249—Keen v. Monroe, 75 
Va. 424, 

64 aj. p 919 note 91. 

49. Oa.—^Itome Ins. Co* v. Thomas. 
76 S.B. 894. 11 Qa.App. 689. 

64 CLJ. p 919 note 98. 

50l Kan.—Kansas City, etc., R. Oo* 
y. Iioosley. 90 P. 990. 76 BAa. 108. 

5L Md.—fSoll V. Dunaway. 80 A, 816, 
1X6 Md. 1. 

gft Mo.—Tetherow v. St Joseph, 
etc., R. Co.. 11 S.W. 810, 88 Mo. 
74. 14 Am.S.R. 617. 

5ft Xnd.—^Bhransville ft T. H. H. Co, 
V. Bemdt 88 N.B. 612, 172 Ind. 
697. 

64 C.J. p 919 note 98. 
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applicable thereto, and refusing those which were 
inconsistent with the ones given.®^ 

Inconsistency between instructions given at plain- 
tifl^s request and those given at defendant’s re¬ 
quest, arising from the latter being too favorable 
to defendant, cannot be complained of by him.®® 
The granting of an instruction requiring the jury to 
find an unnecessary fact does not preclude the 
granting of another request requiring the jury to 
find nothing but necessary facts.®® 

§ 410. -Time of Giving Instructions 

Asked 

Where a statute so provides, requested Instructions 
should be given before argument. The court may first 
charge the Jury generally and then give to the Jury such 
special requests as are applicable. 

Where a statute so provides, requested instruc¬ 
tions should be given before argument.®^ Other¬ 
wise, the court may pass on requested instructions 
and give them to the jury before delivering the gen¬ 
eral charge.®? It is proper for the court first to 
charge the jury generally and then give to the jury 
such special requests as are applicable.®® 

§ 411. -Manner of Disposition 

a. In general 

b. Assigning reasons for granting or re¬ 

fusing requests 

c. Characterizing instructions as given 

on request of one party or the other 

d. Reading instructions 

e. Form and language of charge 

a. In (General 

Ordinarily the court It not restricted to a mere 
Indication that it approves a request, but may explain 
or state the matter of the request In Its own words. It 


Is sufficient and usually desirable for the court to Incor¬ 
porate in its own arrangement of a charge the pertinent 
requests of a party, although it Is not improper or erro¬ 
neous for the court to give such requesu apart or sep¬ 
arate from the general charge. 

Although a court is required to grant a request to 
charge stating a correct and applicable principle, as 
discussed supra § 407, the court is not restricted to 
a mere indication that it approves the request;®® 
it may explain or state the matter of the request 
in its own words®i and there are cases where a 
mere indication of approval without a specific 
charge on the matter of the request has been held 
to be inadequate;®® and it has been held that the 
court should actually give such charge to the jury.®® 
The fact that requested instructions were marked 
"given’* the evening before they were read to the 
jury is not error, where ample opportunity was af¬ 
forded to file objections before they were read,®® 

Under some statutory provisions the court may 
submit, in lieu of requested instructions, a charge 
incorporating the language of pertinent tendered in¬ 
structions which correctly propound the law.®® 
Apart from statute it is sufficient®® and usually 
desirable®^ for the court to incorporate in its own 
arrangement of a chaxge the pertinent requests of 
a party. However, although it is preferable for 
the court to incorporate requests for instructions in 
the general charge, it is not improper or erroneous 
for the court to give such requests apart or separate 
from the general charge.®® Although requests to 
charge are not given by a court as separate instruc¬ 
tions, reading from an opinion in another case mat¬ 
ter which included such requests constitutes giving 
them to the jury as the law in the case.®® 

If requests to charge contain statements which 
the court desires to incorporate in the charge, these 
should, if possible, be inserted in the charge in con- 


54. Neb.—^Missouri, etc., R, Co. v. 

Fox, 83 NW. 744, 60 Neb. 681. 
Wash.—Koswall v. Grays Harbor 
Stevedore Oo., 244 P. 723, 188 
Wash. 890, 60 A.L.R. 445. 

65. OaL—McNamara v, MacDonougrh, 
S6 P. 941, 102 CaU 676. 

66 . Mo.—^roshonff v. TTnlted Rys. 
Co. of St Xiouls, 121 aw. 1084, 142 
Mo.Ai>p. 718. 

64 C.J. p 920 note 2. 

57. Ohio.—^Monroeville v. Root, 44 
NJBl. 237, 64 Ohio St 628. 

Time for ^vin^ instructions in iren- 
ezal see supra S 824. 

68 . Pa—Walton v. Hinnau, 28 A. 
842, 146 Pa 896. 

60. Tex.—Armstrong Packing Oo. ▼. 
Clem, C1V.APP., 161 aW. 676. 


6 a Pa—Brennemaa r. P. H. Qlat- 
felter, 61 PaSuper. 84, 

64 C,J, p 920 note 9, 

61. Pa—^Brennemaa v. P, H. Olat- 
felter Oo., supra—Sucoop v, Balti¬ 
more & O. R. Co., 68 PaSuper. S46. 
68 . Pa—Suooop V, Baltimore 8b O. R. 
Co., supra 

63. Pa—Suoeop T, Baltimore St O. 
R. Co., supra 

64 cur. p 920 note 12. 

64. Tea—Kansas City, M. 8b O. Ry. 
Co. of Texas ▼. Harral, Clv.App., 
199 aw. 659. 

66 , W.Va—^Polen v, Huber, 181 aSL 
718, 116 W.Va 466, 

Purpose of statute 
Statute directing oourt to hioor^ 
porate into charge substance and 
language of requested instntcUoas 
whioh correctly propound e^ppllcable 


law merely contemplates that bharge 
Should contain as much of substance 
of tendered Instructions as may be 
reasonably needful to inform Jury 
of law applicable to evidenoe.—At¬ 
las Realty Ca v. Monroe, 180 aSL 161, 
116 W.Va 887. 

66 . Conn,—Sandora v. Times Co., 166 
A. 819. 118 Cona 674. 

Minn.—MacLeod v. Payne, 183 N.W. 
718, 149 Minn. 498. 

67, Md,—Coca Cola Bottling Works 
V. Catroa 46 A.3d 808. 186 Md. 166 . 

Mich.—Hayee v. Coleman, 6X N»W.2d 
684, 888 Mich. 871. 

04 CX p 921 note 16. 

6 a Tex,—Southern Pao. Oa t. Ste¬ 
phens, Civ.App., 201 8.W. 1076. 

aa Masa—Rothwell t. tTew TodS, 
N. H. 6s % E. Co, US N,Sl 281, 
228 Masa 66a 
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nection with the subject of which they form a 
part;70 if this cannot be done, the orderly place for 
these is after the court has completed the body of 
the charge,and not at the beginning of the 
chargc.72 ^ remark by the court that a requested 
instruction may be added to the instruction given” 
is sufficient to embody the language of the reouest 
in the instruction given by the courts* 

While a court may specifically grant and read 
a scries of appropriate requests made by a party,74 
it may refuse to do so and instead permit the party 
to call to its attention any of the requests not 
covered in substance by the general charge.7S In 
refusing a correct request to charge covered by 
instructions given it is improper for the court to 
remark in refusing such request that he cannot 
grant it because it is not correct lawJ® 

b. Audgiiiiig Baasona for Grantiiig or Befusing 
BeoLuesta 

Ifi granttna or refusing requested Instructions It Is 
ordinarily unnscessary for the court to give a reason 
therefor* 

In refusing requested instructions it is ordinarily 
unnecessary for the court to give a reason there¬ 
for,7T since to do so may, under certain circum¬ 
stances, operate unjustly to embarrass one of the 
partief.7« Accordingly, if the instruction has not 
been read in the presence of the jury, and they 
do not know that the instruction has been refused, 
they need no explanation of the reason for the 
refusal^* On the other hand, if the jury know 
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the contents of the instruction refused, the court 
should state that it is refused for the reason that 
it is covered by other instructions given, if such 
is the reason, ^0 otherwise the jury may infer that 
the instruction was refused on its merits, and mis¬ 
understanding and prejudice result.8i It is proper 
for the court in denying instructions to state that 
they do not conform to its view of the law.^^ It 
is not error for the court to fail to call the at¬ 
tention of counsel to typographical errors or mis¬ 
prisions in requested charges, where they are re¬ 
fused on that ground alone.^S 

Granting requests. In giving requested instruc¬ 
tions it is unnecessary for the court to give a rea¬ 
son therefor,*4 since to do so may, under certain 
conditions, operate unjustly to embarrass one of 
the parties.8*> 

c. Oharacteiizing Instructioxis as Given on Be¬ 
quest of One Party or the Other 

Instructions, when given, are those of the court, and 
the better practice is to make no distinction between that 
portion which originates with the court and that which 
originates with either counsel. 

Instructions, when given, are those of the 
court,®® and the better practice is to make no dis¬ 
tinction between that portion which originates with 
the court and that which originates with either 
counsel, ®7 a,s hy characterizing .an instruction as 
g^ven at the request of a particular party,®® but to 
give all proper requested instructions as emanating 
from the court itself.®® However, such character- 


90. Conn.—Oaanon v. Sisk, US A. 
eST. 95 Conn, SS9. 

7X« Conn.—Cannon v, Sisk, supnu 
U CJ. p 9tl noU to. 

Oottn.--Oaanon r. Sisk, supra. 
TSi Ark.-—Hals * Soott v. St XiOUis 
A S. F. A. COh Its aw. 700, 12$ 
Ark. tot. 

74. MaBS.-«Hsrrfok v. Wsitt 111 N. 

A SOI. tt4 Itess. 41$. 
ya Mass.-41orHck v. Waltt supra. 
90. aC.-<-Dobsott V. Dunoan, 70 S.A 
$7S, OOaC 414. 

97. Fla,<*«iChartott« Harbor Ob Ry. 
Co. T. Truotts, $7 So. 4S7, $1 Fla. 
IBl 

9a FUl—C harlotU Harbor a H. By. 

Co. V. Tniotts, supra. 

90. Novw—Stats v, O’Connor, 11 Hsv. 
410. 

Sa Csl^-*-Fsopls V. Hurlsy, 0 Oil. 

toa 

04 C.J. p ill note la 
ill CaL-^Foopis V. wmisins. 17 Cat 
141 

llT.-<-Baxtsr T. OEkoy, stew B. Co^ 41 
N.T. $01 


aa Ohio.—Iisks Short, sto., B. Co. v. 
Ford. 18 Ohio Clr’Ct 289, 0 Ohio 
Cir.Dsa 786, 

sa Ala.—Thompson v. Alexander 
City Cotton Mills Co., 67 So. 407, 
190 Ala. 184, Ann.Cas.l917A 721. 

84L Fla.—Charlotte Harbor & N. By. 
Co. y. Truetts, 87 So. 427, 81 Fla. 
162. 

Iowa.—Hansen ▼. Hough. 158 N.W. 
601,177 Xowa 98. 

85. Fla.—Charlotte Harbor ft N. By, 
Co. V. Truette, 87 So, 427, 81 Fla. 
152. 

aa Cal.—Jennings v. Arata^ 188 P.2d 
298, 88 Cal.App.2d 148. 

Os.—Powell V. Jarrslt 15 S.A2d 198, 
55 OhuApp. 451 

Wis.—<llutzman v. Clancy, 90 N.W. 
lost 114 Wls. 689. 58 Z^B.A. 744. 

87. AriL—Missouri Pao, B. Co. v. 
Hunniqutt 104 aW.2dl 1070, 198 
Ark. 1188. 

54 CJ. p 981 note 87. 
ftottoA of oonvt head l anp ropeg 
Submission of defendant’s request¬ 
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ed instructions with prefatory state¬ 
ments, ‘T give yon defendant's fol¬ 
lowing requested instructions," and 
of other ixutruotlons with prefatory 
statements, ’T continue with further 
instructions of the court," was im¬ 
proper as indicating that requested 
instmetions were less important than 
other InstrUctiona.—Thordson ▼. Mo- 
Keighan, 16 H.W.2d 607, 285 Xowa 
409. 

88. Qa,—Johnson v. Boberson. 77 S. 

BL8d 288, 88 Ga,App. 548. 

Mich.—Hayes v. Coleman, 61 N.W.2d 
684, 888 Mich. 871. 

Minn.—Carlson v. Sanitary Farm 
l>aiHo8, 278 H-W. 865, 800 Mian. 
177. 

Ohio,—Manchester v, Toungstowu 
Sheet ft Tube Cow App,. 46 MJBId 
780. 

64 C.J. p 021 note 88. 

88. Xowa.—Stevenson ▼. Cbloago, 
etc., B. Co.. 61 M.W. 064, 04 Xowa 
710. 

Wia.—Gutsman v. daaoy, 80 BT.W,. 
1081. 114 Wls. 680. 58 X^BJL 944. 



88 aj.S. 


§ 411 TRIAL 

ization of instructions as given at the request of 
one party or the other is not error, or at least not 
available error,but it has been held erroneous 
to preface a requested instruction with the words 
“defendant also claims.”®^ An instruction that a 
party^s request charged by the court should be taken 
in connection with what the court had already told 
the jury is not erroneous as leaving the impression 
that the request was unsound as prepared.®^ Jt has 
been held tiiat it is not error for the court in giv¬ 
ing a requested instruction to state that the court 
has been requested to give it®® 

d. Iteading Instructions 

The court is not required to read and specificalty 
answer In the presence of the Jury points presented for 
instructions. 

The court is not required to read and specifical¬ 
ly answer in the presence of the jury points present¬ 
ed for instructions.®^ The reading to the jury of 
a requested charge, without instructing the jury 
whether the request is charged or refused, is er¬ 
ror.®® Likewise, it is bad practice for the court to 
read requested instructions and not determine until 
thereafter whether or not they should be given;®® 
nor is it proper to require counsel to read the 
requested instructions to the jury to be passed on 
by the court as it proceeds.®^ An instruction 


marked “given^^ or “granted” should be read to the 
jury,®® or at least embodied in the general charge 
to the jury where not yet given.®® Where the court 
has already given its general charge, the request 
should be read to the jury even though the court 
believes its substance was covered by the general 
charge.! It is not prejudicial error for the court 
to direct the parties to read instructions given at 
their request, where the court states that the in¬ 
structions are those of the court and that the jury 
are bound to consider them as the law of the case.® 

Refused instructions. It is not necessary to read 
refused instructions to the jury® or to inform them 
that requests for such instructions have been made.^ 
On the contrary, it is better practice not to read 
them,® although such a reading is not erroneous 
if the court clearly states in its charge that the 
requests are not granted.® It is of no consequence 
to the jury what is contained in the rejected in¬ 
struction, since they are not to be governed by it, 
and have no use for it.^ 

e. Form and Language of Oharge 

As a general rule in most jurisdictions ths court Is 
not bound to oharge the Jury In the exact form or se¬ 
quence of the requests for instructions by the parties. 

It is quite generally the rule that a court is not 
bound to charge the jury in the exact language,® 


90. Mich.—Hayes v. Coleman, 61 K. 
W.2d 634, 338 Mich. 371. 

Ohio.—Haney v. Dayton St Transit 
Co., App., 67 N.B.2d 794. 

Tex.—^Bennett v. McKrell, Civ.App., 
125 S.W.2d 701, modified on other 
grounds 144 S.W.2d 242, 135 Tex. 
557. 

64 0.x p 921 note 40. 

91. Qa.—Johnson v. Roberson, 77 S. 
S3.2d 232, 88 Ga.App. 548. 

99. S.C.—^Brazeale v. Piedmont Mfg. 

Co., 193 S.B. 39, 184 S.a 471. 

93. Ga.—Jeter v. Davis, 127 S.BI. 

39$, 33 Ga.App. 783. 

9a. U.S.—Zacheyfia v. John Lang Par 
per Co., CC.Pa., 170 P. 617, luffinned 
178 P. 253, 101 aOA. 613. 

96w N.J.—Olsofrom v. Horth Jersey 
St By. Co., 79 A. 1039, SI N.J.Law 
321. 

96. Wash.—^Revilla Pish Products 
Ca V. Amerlcan-Hawalian S. S. Co., 
187 P. 337, 77 Wash. 49. 

97. Mass.—^Maxwell v. Massachu¬ 
setts Title Ins. Co., 92 N.P, 42, 206 
Mass. 197. 

98: K.Y.—Delisky v. Leonard, 179 N. 
. T.S. 112, 189 App.Div. 628. 

OkL—Methvine v. Pisher, 166 P. 702, 
65 Okl. 309. 

99. . H.T.—Delisky v. Leonard, 179 
JSr.T.8i 112, 189 App.Div. 623. 


1. OkL—Methvine v. Pisher, 166 P. 
702, 65 Okl. 309. 

2. Ark.—^Missouri Pac. B. Co. v. 
Hunnicutt 104 S.W.2d 1070, 198 
Ark. 1128. 

3. Conn.—Soper Lumber Co. v. iral- 
sted, etc., Co., 48 A. 425, 78 Conn. 
547. 

64 C.J. p 922 note 49. 

4. Conn.—Soper Lumber Co. v. Hal- 
sted, etc., Co., supra. 

5^ Ga.—^Bansone v. Christian, 56 Ga. 
351. 

Pa.—Muthersbaugh v. McCabe, 22 Pa. 
Super. 587. 

«• Mass.—^Bigos v. Dnited Bayon 
Mill, 16 N.B.2d 44, 801 Maas. 76. 

7. Pla—Sherman v. State, 17 Pla. 

888 . 

8. U.S.—^N’orthern Pac. By. Co, v. 
Haugan, C.A.Minn., 184 P.2d 472— 
Chesapeake A O. By. Co. v. Rich¬ 
ardson, C.C.A.Ohio, 116 P.2d 860, 
certiorari denied 61 S.Ct 961, 813 
U.S. 574, 85 L.Bd. 1531—Radius v. 
Travelers Ins. Co., C.C.AOal., 87 
P.2d 412—^U. S. ex rel. Marcus v. 
Hess, D.C.Pa., 41 P.Supp. 197, re¬ 
versed on other grounds, C.C.A, 
127 P.2d 233, reversed on other 
grounds 63 S.Ct 879, 317 U.S. 587, 
87 L.Bd. 448, rehearing denied 68 

S.Ct 756, 818 U.S. 799, 87 UBd. 
1168. 


Cal.—Todd T. Standfleld, 245 P.2d 
881, 111 Cal.App,2d 616—Gall v. Un¬ 
ion Ice Co., 289 P.2d 48, 108 Cal. 
App.2d 803. 

Conn.—Doe v. Saracyn Corp., 82 A,2d 
811, 188 Conn. 69—Ziskin v, Confiet- 
to, 79 A.2d 816, 187 Conn. 629— 
Clark V. George B. Wuestefeid Co., 
46 A.2d 841, 182 Conn. 658—Dokus 
V. Palmer, 88 A.2d 815, 130 Conn. 
247—Shuchat V. Town of Stratford, 
7 A.2d 887, 125 Conn. 566—Bralth- 
waite V. Iiee, 2 A2d 680, 126 Conn. 
10 . 

Iowa—Malcor v. Johnson, 278 N.W. 
145, 228 Iowa 644. 

Masa—Palmer Russel! Co. v. Both- 
enberg, 104 N.SLtd 468, 626 Mass. 
477—Barry t. Keeler. 76 N.B.2d 
158, 622 Mass. 114—Heidy v. 

Crompton it Knowles Xx>om Works, 
60 H.B.2d 589, 618 Masa 186—Bus- 
sell V. Berger. 50 N.BLId 642, 314 
Mass. 500—Mansell v. Larsen, 42 
N.B.2d 520, 811 Masa 607—Leave v, 
Boston Klevated By, Co., 26 N.B.2d 
488, 606 Masa 891. 

Mich.—Gibbs V. Guild, 56 M.W.2d 542, 
882 Mich. 671, 

N.H.—Golding-Keene Ca v. Fldelity- 
Phenlx Fire Xna Ca. 69 A2d 856, 
96 N.H. 64. 12 AL,R.2d 591—Lynch 
V. L. B. Sprsgua Ino., 66 A.2d 697, 
95 M.H. 485—Davis v. State. 62 A. 

I 2d 798, 94 N.K. 661, 
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or in the exact fonii or s^uence,»’of the fequeks 
for instrtictions by the parties. Even though the re¬ 
quested instructions are correct as propositions of 
law and warranted by the pleading and evidence, 
the form of Mpression may be that of the court, 
or, as sometimes stated, otherwise the court may 
substitute instructions of its own in place of those 
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Requested,^ provided the' relevant matters ^<3 inles 
of law contained in the requests arc correctly and 
accuratelyi2 and substantially!* covered by the in¬ 
structions given, and provided the instructions given 
are equally explicit.and.clear.!^ Certainly a party 
may not complain of the substitution of an in¬ 
struction whidi is more favorable to him than the 


N.J.—BatU V. Joseph Newmaix, Inc., 
71 A,2e 121, 8 N.J. 603—Laurino 
Co, V. Daly Bid*. Corp., 91 A.2d 492, 
21 N.J.Super. 656—^Bergen County 
Sewer Authority v. Borough of 
Little Ferry. 83 A.2d 4, 16 N.J.Su¬ 
per. 48—Kurkjlan v, VlTolpln. 69 A. 
2d 840, 6 N.J.Super. 429—Plant v. 
River Road Service Co.. 68 A.2d 
876, 5 N.J.Super. 290—Hargrave v. 
Stocktoee, 21 A.2d 820, 127 N.J. 
Law 262—Wilcox v. Chrlatlan and 
Mieaionary Alliance, 12 A.2d 709, 
184 N.J.Law 627—Hamilton v. Alt- 
houee. 178 A. 792, 116 N.J,Law 248 
—Ryan v. Deana 176 A- 160, 114 
N.J.Law 199—Corn Exchange Nat 
Bank A tVuit Co. of Philadelphia 
V. Taubel, 176 A. 66, 118 N.J.Law 
606—Hochreutener v. Pfenninger, 
174 A. 618, 118 N.J.Law 817—Boele 
V. Colonial WeaUm Airways, 164 
A- 486, no N.J,Law 76—Hauran- 
chalk V. Warren 4s Arthur Smad- 
beck, 177 A, 840, 18 N.J.Miac. 190. 

K.r,—Keefer v, Daum, 80 N.T.S.2d 
607, 168 APP.DIV. 1044, reargument 
denied 88 Nst.aSd 186, 268 App. 
Div, 787. 

N.C.—Oroome v. City of Stateevllle, 
177 B.H. 688, 807 N.C 688—Xn re 
Wilder** Will, 171 8.B. 611, 206 
N.C. 481, 

Okl.WoiMi V. Splcer’a Ino., 178 P.2d 
421, 197 Okl. 674—Reeee v. Ruseell, 
164 P.2d 978, 196 Okl. 885—Farm¬ 
ers’ Union Co-op. Qin Co. v. 
Sqttyres, 146 P.Sd 949, 198 Okl. 578. 

Or.—Bailey v. Opp, 77 P,2d 826, 169 
Or. sot, rehearing denied 80 P.Sd 
40. 169 Or. 801—Laird v, Friok, 18 
P.Sd 1089, tSS Or. 639. 

Pa.-Simkine v, Barcua 77 A.2d 717, 
168 PaSuper, 196—Weaver v. 
Scranton Bus Oo., Com.Pl.. 44 I«ack. 
Jur. 888—Keyee v. Weetermas, 
Com.Pt., 18 Monroe L.R. 97. 

R.!.—MorHson v. Bitting, 198 A. 866, 
60 Ftl. 886—Naaao v. Powera 190 
A. 688, 67 R.Z. 490—Young v. 
Young. 186 A. 901, 66 R.Z. 401— 
(?orbeeero v. United Eleotrle Rye. 
C?o.. 167 A. 109. 

Utah.—Kelson v. Lott, 17 P.Sd 878, 
81 Utah 866. 

Wash.—Clayton v. Department of La- 
liof St Induatrtea of State, 817 P.Sd 
788, 86 Waeh.8d 186. 

64 C.J. p 988 note 64—87 CJ. p 846 
note 76. 

DsetrttoMon oa eaepeart 9ee«httongr 

Cai.r-Lemere v. Safeway Storea 828 
P.Sd 896» 108 Cal.App.Sdl 7U. 


0. tJ.S.—Washburn v. Douthit, C.a 
A.Ark.. 73 P.2d 23. 

Cal.—Nichols v. Southern Pacw Co., 
136 P.2d 332. 58 CalJlpp.2d 91. 
D.C.—Cohen v. Evening Star Newspa¬ 
per Co.. 118 F.2d 523, 72 App.D.a 
268. 

Neb.—Campbell v. Slater, 254 N.W. 
897, 127 Neb. 281. 

N.J.—Costanza v. Cavanaugh, 85 A.2d 
612, 181 N.J.Law 175—Nasa v. Har¬ 
ris, 189 A. 626, 117 N.J.Law 427. 
Pa.—Huth V. Allegheny County, 13 
A.2d 18, 839 Pa 228—Btruppler v. 
Rexford, 192 A. 886, 826 Pa 646. 
R.I.—^Hayman v. Union Corp., 17 A. 

2d 30, 66 R.I. 11. 

64 C.J. p 923 note 56. 

10, N.H,—^XT. S. Fidelity ft Guaranty 
Co. V. Minault, 72 A.2d 161, 96 N.H. 
168. 

Vt.—^McKenna v. McDonald, 10 A.2d 
208, 111 Vt. 60. 

64 C.J. p 928 note 67. 

XL Md.—^Feinglos v. Weiner, 28 A. 
2d 677,181 Md. 38. 

Or.—Bowles v. Creason, 78 P.2d 824, 
169 Or. 129. 

64 C.J. p 928 note 68. 

la- Conn,—Boland v, Vanderbilt, 102 
A,2d 362, 140 Conn. 520—^Pickens v. 
Miller, 177 A. 678, 119 Conn. 668. 
Oa—Smith V. Wolf, 176 S.E. 889, 50 
OaApp. 19. 

Mass.—McComb v. New England 
Transp. Co., 89 N.B.2d 766, 826 
Meea 221—^Barnes v. Berkshire St. 
Ry. Co., 183 N.E. 416, 281 Mass. 
47. 

Mich.—Morris v. Radley, 11 N.W.2d 
291, 806 Mich. 689. 

N.K,—Manseau v. Boston ft M. R. R,, 
69 A.2d 618, 96 N.H. 7—Kelley v. 
Lee, 193 A. 228, 89 N.H. 100—Rich¬ 
ards v. Richards, 166 A. 823, 86 N. 
H. 278. 

N.J.—^Rlstan v. Frantsen, 97 A.2d 
726, 26 N.J.Super. 226, affirmed 102 
A.2d 614, 14 N.J. 466—Thompson v. 
Barab, 16 A.2d 649, 126 N.J.Law 
461, affirmed 19 A.2d 780, 126 N.J. 

I Law 427—Handelman v. Bunker 
Hill Tranep. Co., 184 A. 817, 116 
N.J.Law 884—Sohweers v. Ellzar 
beth-Unlon-HIllside-Irvington Line, 
182 A. 842, 116 N.J.Law 179. 

N.D.—Bagg V. Otter Tall Power Co., 
297 N.W. 774, 70 N.D. 704. 

Okl.-^Hy of Sand Springe v. Gray, 
77 P.2d 66, 182 Okl. 248. 

Or.—Bracht v. Palace Laundry Co., 
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65 P.2d 1039, 156 Or. 161—Riley ▼. 
Good, 18 P.2d 222, 142 Or. 156. 

64 C.J. p 928 note 59. 

Bseentlel instriiotions 
Trial Judge need not adopt lan¬ 
guage of request to charge, the test 
being whether essential Instructions 
are given.—Schifano v. Kaiser, 41 A. 
2d 206, 132 N.J.Law 499. 

13. TJ.S.—^Murphy v. Lohlgh Val. R. 

Co., aC.A.N.Y., 168 F.2d 481. 

Cal.—^Lemere v. Safeway Stores, 228 

P.2d 296, 102 Cal.App.2d 712. 

Conn.—^Prato v. Cottey, 66 A-2d 118, 
135 Conn. 446. 

D.C.—^Bowles V. Marsh, Mun.App., 82 
A.2d 186—^Munsey v. Safeway 
Stores, Mun.App., 65 A.2d 598. 

Ga—Burton ft Class v. Connell, 65 
S.E.2d 620, 84 OaApp. 106—Atlan¬ 
tic Co. V. Taylor, 61 S.E.2d 204, 82 
GaApp. 861. 

N.H.—^Legere v. Buinicky,- 85 A.2d 
608, 98 N.H. 71. 

N.J.—^Laurino Co. v. Daly Bldg. Corp., 
91 A.2d 492, 21 NlJ.Super. 656— 
Bergen County Sewer Authority v. 
Borough of Little Ferry, 88 A.2d 4, 
16 N.J.Super. 48—^Rynar v. L4n- 
ooln Transit Co., 80 A.2d 406, 129 N. 
J.Law 626—O’Brien v. Bllow, 8 A. 
2d 641, 121 Njr.Law 676—McCann 
V. McCarthy, 198 A, 826, 120 N^’. 

: Law 191—^Ryan v. Deans, 176 A. 
160, 114 N.J.Law 199—Boele v. Co¬ 
lonial Western Airways, 164 A. 486, 
110 N.J.Law 76. 

N.a—Bass V. Hocutt, 19 S.m2d 871, 
221 N.C. 218—Queen City Coach 
Co. V. Lea 11 SJ31.2d 841, 218 N.C 
820. 

Okl.—^McBee v. Dennia 229 P.2d 179, 
204 Okl. 296. 

R.I.—Marks v. General Ina Co. of 
America 98 A.2d 862—Badway v. 
Columbia Motor Mileage Corp., 68 
A.2d 217, 75 R.I. 89—LUnos v. An- 
dreuccl, 48 A.2d 848, 72. R.!. 128— 
Callan Const. Co. v. Martin, 20 A.8d 
532, 67 R.X. 20. 

Utah.—^Redd v. Airway Motor Coach 
Lines, 187 P.2d 874, 104 Utah 9. 

Vt—McKenna v. McDonalft 10 A.2d 
208. Ill Vt 60. 

Wash.—Rettig v. Coca-Cdla Bottling 
Co., 166 P.2d 914, 22 Wash.2d 67Jl. 

6 C.J. p 869 note 68— 9 C.J. p 668 note 
SO—^88 C.J. p 142 note 67-^4 C.J. p 
928 note 60. 

la Cal.—Temple v. De MIrjIaa 126 
P.2d 644, 51 Cal.App.2d 569. 

I N.C.—Michaux v. Paul Rubber Ca, 
‘ 180 S.E. 806, 190 N.C 617. 



§411 TRIAL 


88 C.J.S. 


one he requested.^® The court must not alter the 
sense of the requested instructions^® or impair their 
force.^*^ 

Even though the court is not absolutely required 
to charge in the language of the request, the deci¬ 
sions are not altogether harmonious as to which 
method of giving instructions is the more expedient. 
In some decisions it is said that when counsel 
present to the court correct views of the law, in a 
clear and distinct form, and so as not to mislead 
the jury, the better practice is for the court to 
adopt the Instructions thus presented.^® Certainly 
it is not error for the court so to do.i® Further, 
where, a charge requested is in writing, is on a 
material point, and is pertinent, it has been held 
that it should he given in the language requested.®® 
On the other hand, it has been said that the practice 
of taking the instructions as requested by the re¬ 
spective parties, and therefrom formulating a gen¬ 
eral charge , embracing all the matters’ of law arising 
on the pleadings and the evidence, is always to 
be commended, because in this way the points in 
issue may be sufficiently declared, and clearly pre¬ 
sented to the jury, without unnecessary repetition 
and verbose language. The duty of the bourt is to 
simplify its charge, to the jury, and make eveiy 
effort to render it as free from complexity as pos- 
sible.®! When this is done, however, the law should 
be declared fully and accurately and in terms cer¬ 
tain, explicit and intelligible to the jury on the 
points raised by counsel.®® 


In a number of jurisdictions by reason of statute 
or rule of practice, the court is required to grant or 
refuse an instruction as requested,®® hence, when a 
request is allowed, the court must give the instruc¬ 
tion in the language of the request.®® Where such 
rule prevails, it is improper for the court mate¬ 
rially to change the language and import of the 
requested instructions, and give them in charge 
to the jury as coming from the party making the 
request.®® It has been held, under a statute re¬ 
quiring the court to grant or refuse requests as 
proposed, that an alteration of the instructions is 
a refusal to give them as proposed and is error 
if the instruction in either form is material and 
the jury may be misled to the injury of the party 
excepting.®® The rule is confined, in some of these 
jurisdictions, to written requests, having no ap¬ 
plication to oral requests.®^ 

Independent of any special statutory provision, 
it has been held that one offering an instruction is 
entitled to have it given in his own language if it 
correctly propounds the law applicable to the case, 
where there is evidence to support it, and where 
it is not misleading.®® Nevertheless a verdict will 
not be set aside where this is not done, if it can 
clearly be seen that the instruction as modified is 
the same in legal effect as the one offered®® 

In Ohio. Although it has been held that written 
requests for special instructions made before ar¬ 
gument must be given or refused without change, 
modification, or comment,®® it has also been held 


U.S.—BI. I. Pu Pont De Nemours 
Powder Co. v. Mazenao, Colo., 218 
F. 888,180 C.C.A. 8. 

ISi N.T.—^Mitchell v. Turner, 48 N. 

m 408, 14d N.T. 89. 

64 C.J. p 925 pote 68. 

17. N.C.—Wyatt v. Carolina Feld¬ 
spar Co., 117 S.B. 299, 185 N.C. 484. 

64 ax p 925 note 64. 

18. Mich.—Cook V. Brown. 29 N.W. 
46, 62 Mich. 473, 4 Am.S.R. S70. 

Mo.—Harman v. Shotwell, 49 Mo. 
428. 

19. Ky.—Crane v. T. X Congleton 4k 
Bro., 116 S.W. 841. 

Mass.—Maryland Casualty Co. v, 
Jackson, 119 NJS. 682, 280 Mass. 
884. 

no. Qa.—Rogers v. Mannlnsr* 88 S.B. 
2d 724, 200 Qa. 844—Wooten v. 
Morris. 165 S.BI 626, 175 Ga. 290 
—Gaines v. Brown, 164 S.a 806, 175 
Ga. 66 —Johxmoxk v. Roberson, 77 
S.SL2d 282, 88 CtauApp. 548—Alex¬ 
ander V. RolmeSr 68 S.m2d 242, 85 
Ga.App. 124—City of Rome v. 
Stone, 167 S.S1 825, 46 Ga.App. 259. 

m. Mich.—Kinney v. Fergueon, 59 
N.W. 401,101 Mich. ITS. 
64CUF.p^SJ'p^te6^, 


29. N.T.—Mitchell V. Turner, 48 N. 

m 408, 149 N.T. 89. 

64 aj. p 925 note 68. 

as. Ala.—^Puller v. Nazal, 67 So.8d 
806, 259 Ala. 698—Uttle v. SurSf S 
So.2d 866, 248 Alt. 196—Downty v. 
Johnson, 19 So.2d 85, 81 AlaApp. 
614. 

64 C.X p 926 note 69 [a], 

X as tr u otlons previously Indovsed 
It has been held that the court 
may change requested instructions 
previously Indorsed by it, notwith¬ 
standing the facts stated or hypothe¬ 
sized therein had been argued by 
counsel to the Jury.—Kelly v. Kan- 
wick. 168 So. 269, 228 Ala. 886. 

a*. Ala.—Alabama Great Southern 
R. Co. V. Grover, 102 So. 126, 212 
Ala. 197. 

64 CJ. p 926 note 70. 

aa. S.D.—Peart v. Chicago, eta, R. 
Ca, 66 N.W. 614, 8 S.D. 4S1. 

aa Ifla.—Pensacola, sta, B. Ca v. 
Atkinson, 20 Fla. 460. 

av- Ala.— Alab a m a Great Southern 
B, Co. V. Grover, 102 Sa X26, 212 
Ala. 197. 

, 64 CJr. p 926 pote 7a 
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aa W.Va—Wilson v. MoOoy, 117 K 
B. 478, 98 W.Va 667. 

64 CJ. p 926 note 74, 
aa W.Va—Morrison v. Falnnount, 
eta. Traction Co„ 65 KB, SSa 60 
W.Va 441, 

SO. Ohio.—Bradley v. Hhnsfield Rap¬ 
id Transit, 98 N.B.2d 672, 164 Ohio 
St 16i—Lytle T. Pennsylvania R. 
Co., 108 N.B.2d 72, 91 Ohio AVP. 
282—Hbeling V. Kamum, 80 N.BL 
2d 704, 88 Ohio App. 6ia opinion 
adhertd to 82 N.BLtd 426—Warn v. 
Whippla 187 N.a. 8a 146 Ohio Apa 
286. 

64 C.J. p 926 note 7a 
areiXnre «o read etteatons a* end of 
charges 

Where special chargee contained at 
the end thereof citations to the Gen¬ 
eral Code, failure of court to read 
such citations to jury did not consti¬ 
tute a failure to give special charges 
in exsMBt form presented, since cita¬ 
tion to General Code would be of no 
signiflesaoe to Jury but was merely 
for guidsnoe of trial court in deter* 
mining correctness of chargea— 
Bbellag v. Barman, 80 K.Btd 70a 68 
Ohio. APPb 6ia opialoa adhered to 12 
N.B.2dA2S, 
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that the provision of the statute requiring the court 
to give its general charge in writing when timely 
requested, and prohibiting oral modification, quali¬ 
fication, or explanation of it, has no application to 
special requests to charge given before argument,^^ 
and that therefore it is proper for the court to com¬ 
ment on, or explain, such special instruction in its 
general charge,*^ provided no rule of law set out 
in the special charge is changed.^^ Where the re¬ 
quest to charge is made orally and after argument, 
the court need not charge in the language of the 

request*^* 

§ 412. —— Modification or Explanation of 
Requested Instruction 

a. Power of court 

b. What modification penmssible 

c. Method of modification 

a. Power of Court 

Ordinarify it it propar for the court, If It seat lit, 
to modify a defeotive or arroneout Instruction requested, 
and give it In Its modified form, unless a statute or rule 
of court prohibits It. 

In the absence of a statute or rule of court 
prohibiting it,*® it is proper for the court, if it 
sees fit, to modify a defective dr erroneous instruc¬ 
tion requested, and give it in charge to the jury 
in its modified form,** and, although it has been 


TRIAL §§411-412 

said that requests containing correct applicable 
propositions of law should not be modified,**^ except 
in those jurisdictions where requests to charge must 
be given or refused as presented or without com¬ 
ment or modification,** even though an instruction 
requested is correct and might well have been given 
in the language of such instruction, the party re¬ 
questing it may not complain of a modification 
which merely changes the language and not the 
meaning thereof.** 

In modif 3 ring a request the court must neverthe¬ 
less substantially cover the matter of the request in 
giving the instruction,** and should not cause con¬ 
fusion or misapprehension in the jury by such 
modification.*^* V^ere the point submitted contains 
an abstract proposition of law on an assumed fact, 
it is for the court to determine the legal truth of 
the conclusion from the fact, and the point should 
be affirmed or refused without qualification.** Al¬ 
though the court is not permitted to qualify re¬ 
quests which it grants in jurisdictions where the 
charge must be given as presented,** it is neverthe¬ 
less the right and duty of the court, if it thinks 
it necessary, to give additional explanatory instruc¬ 
tions,** as where the requested instruction is suscep¬ 
tible of more than one construction.** 

The prohibition against qualification does not 
prevent the defining of terms used in the fhstruc- 
tions given on request** The requirement that 


WL Ohio.—Pratt v. Byara, 179 K.B. 

74T. 41 Ohio App. lit 
94 C.J. p 919 noU 79. 
sa. Ohio.—Pratt v. Byara, aupra. 

94 C.J. p 916 nota 90. 
aa. Ohio.—Gano V, Clavaland. C, C 
A 8t. L. Ry. Co., 199 N.B. 666, Sl 
Ohio App. 141 

•9. Ohio.—National Uaohinary Co. 

V. Towaa, II Ohio App. 189. 

to. Dah.—Oalloway v. UoXiaan, 9 NT. 

W. 99.1 DiJl 978. 

Sh xloaiAa 

<1} Xt haa baan hal4 that unOar 
atatuta tha Jutlfa ia raquiradi to fSva 
or raftiaa aueh Inatruetlona aa may 
ba propoaad by oounaal, aa propoaed. 
—Panaaeola 9b A. B. Co. v. Atkinaon, 
19 Fla. 460. 

<S) Howavar, In a latar oaaa it waa 
bald that a raquaatad inatruotion 
iaavinc out of eonaidaration a part 
of tha avidanoa partinant tharato waa 
propaHy raftiaad, and that It waa not 
aiTor for tha oourt to eorraot tha 
dafaot bp an addition tharato.—Waat- 
aura Union Tai Co. v. Marritt, 49 Sa 
1014, 66 Fla. 49t ur Aia.B.A. 199. 

8a, Oal.F«49ilna v. Bank of Caraa, 
119 P.ld 199. 69 OilJbpp.8d 141, na¬ 
tion daniad 141FJd 119,90 


2d 621—lK>Ui V. Market St By. Co., 
110 P.2d 496. 48 CatApp.2d 166. 
Qa.—Milwaukee Machanlca Xna Co. ▼. 
Davla, 62 S.B.2d 649, 79 OaApp. 
70. 

Xdaho.—Qorton v* X>>ty, 69 P.2d 196, 

; 67 Xdaho 792. 

Ind.—Simona v. Bushy, 21 N.S1. 461, 

I 119 Ind. 19. 

Mo.—O'Brian v. Bindakopf, 70 S.W.2d 
1096; 984 Mo. 1288. 

27;t.—P hlllipa v. Naw T6rk Cant, 

! ata. B. Co., 27 N.21 978, 127 N.T. 

I 967, 9 Silv.A. 467. 

[ 64 CJ. p 926 note 67—88 aX P 142 
nota 59. 

87. Ark.—St Louta, X. ft M. 9b 8. By. 
Co. V. Brown, 140 S.W. 279, 100 Ajrk. 
107. 

Xy.—Fack'a Adm’r v. Boll I^Iaa, 144 
B.W.2d 499. 294 ZCy. 299. 

64 C.J. p 926 nota 88* 

38. Ohio.—Vuaoarawaa County 
Com'ra v. Swanson, 7 Ohio App, 
405. 

64 ax p 927 nota 90. 

89. Conn.—St Paura Bpiacopal 
Church v. Flalda, 72 A. 146, 91 Cona 
670. 

64 ax p 927 nota 21. 

i,40i Md.—Wlnalow v, Ata, 177 A. 272, 
i 169 Md. 290. 


N*,C.—^Maroom v. Durham ft S, R. 

Co., 91 S.B. 290, 166 N.a 259. 

64 ax p 927 note 98. 

41, NX—Ouzasi V. JTeraey Central 
Power ft Liiaht Co., 96 A.2U 897, 12 
NX 261. 

XaatntoHon, held ooBfnaiax 
In pasaenaer's action asrainat street 
car company for Injuriea sulTerad in 
fall, modification of inatruotion re- 
ferrinsr to hypothesized facts that 
metal atrip in street car vestibule 
waa loose and projected *'80 as to 
render It dangerous** by substituting 
'^reasonably safe” for ''dangerous** 
was confusing and etroneousu—^JTohn- 
son V. 38Ansas City Public Service 
Co., 228 S.W.2d 796, 240 Mo. 429. 

4SL Pa.—Olasoo ▼. Qraan. 117 A. 79, 
272 Pa. 868—^Rapp v. Baynolda 68 
Pa.Super. 567. 

48, Ala.—Dlinoia Central R. Co. v. 

Martin, 106 So. 806, 218 Ala. 917, 

64 ax p 927 note 96. 

44. Ala.—Morris v. Corona Coal Co., 
109 So. 278, 216 Ala. 47. 

64 Ojr. p 927 nota 96. 

46, Ala.— A lab am a Great Southern 
B. Co. V. Graoer, 102 So. 126, 212 
Ala, 197. 

4a. Ala.—Xiouia Pialta 2>ry Goods Ca 
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requests be granted or refused as presented with-. 
out modification or qualification does not prevent 
the court from changing the order of a long series 
of requests.'*'^ Furthermore, if the requested in¬ 
structions are bad, a qualification amounting only 
to a correction thereof, although erroneous, is not 

ground for reversal.^8 

Instructions modified by the court become part 
of the instructions by the court.^^ 

b. What Modification Permissible 

Ordinarily the court may modify a defective requested 
instruction, such as one which is argumentative, contra¬ 
dictory, Inaccurate, or obscure. 

Ordinarily the court may modify an instruction 
which is susceptible of a wrong construction,50 is 
argumentative,^! contradictory,5 2 or inaccurate 
which is misleading,®^ obscure, indefinite,®® or un- 


^ C, X s. 

intelligible;®® which emphasizes facts selected in 
the interest of the requesting party ;®7 which 
singles out a particular witness instead of being 
made applicable to all witnesses;®® which invades 
the province of the jury,®® as by assuming facts®® 
or withdrawing a material issue from the jury;®! 
or which ignores a material point of fact®® or 
issue®® in the case. 

It is proper for the court so to restate requested 
instructions as correctly to state the law applicable 
to the case;®^ and, even though the requested in¬ 
struction states a correct proposition of law, it is 
proper for the court so to mcxlify it as to make it 
more specific,®® or more general,®® or more definite 
and certain;®*^ so as to make it conform,®® or apply 
or refer,®® to the facts in evidence; so as to make it 
conform to the pleadings or so as to bring it 


V. Cusimano, 91 So. 779, 206 Ala. 
689. 

64 C.J. p 927 note 98. 

47. N.D.—Fawcett v. Ryder, 136 N. 

W. 800, 23 N.D. 20. 

48. Ala.—Southern R Co. v. Howell, 
34 So. 6, 136 Ala. 639—Pranke v. 
Risrars, 9 So. 369, 93 Ala. 262. 

49. Mo.—Greaves v. Kansas City 
Junior Orpheum COb, 80 S.W.2d 228, 
229 Mo.App. 663. 

50. Ark.—Baldwin v. Cobb, 82 S.W. 
2d 12, 190 Ark. 899—^Roark Transp. 
V. Sneed, 68 S.W.2d 996, 188 Ark. 
928. 

Cal.—^Elmore v. Lassen County, 61 
P.2d 481, 10 Cal.App.2d 229. 

Mo.—Schiermeier v. Kroger Grocery 
& Baking Co., App., 167 S.W,2d 967. 
64 C.J. p 927 note 3. 

51. R.I.—Ryxm Y. Rynn, 181 A. 289, 
56 R.I. 310. 

S.C.—Smith V. Carolina Milling Co., 
167 S.B. 658, 168 S.C. 356. 

64 C.J. P 927 note 4. 

52. Ark.—^^tna Ins. Co. v. Solomon, 
287 S.W. 1000, 172 Ark. 169. 

Mo.—Green y, St. Louis-San Francis¬ 
co Ry. Co., 30 S.W.2d 784, 224 Mo, 
App. 617. 

53. Ark.—Hance v. Eiland, 214 S,W. 
2d 217, 213 Ark. 1019. 

Ill.—Denny v. Dorr. 78 Ni.E.2d 114, 
833 IlI.App. 681. 

RI.—Rynn v. Rynn, 181 A. 289, 65 
RI. 310. 

Va.—Teary v, Holbrook, 198 S.EL 441, 
171 Va. 266. 

64 C.J. p 927 note 6. 

64. Cal.—Fitzgerald v. Southern Pac. 

Co., 173 P. 91. 86 Cal.App. 660. 

64 aj. p 928 note 7—56 C.J. p 1008 
note 34. 

56, TJ.S.—^American Agricultural 

Chemical Co. v. Hogan, Mass., 218 
F. 416, 180 C.CAb. 62, 

64 C.J. p 928 note 8. 


56. Wls.—Dodge v. O’Dell. 82 H.W. 
135, 106 Wls. 296. 

57. Ky.—Gartrell v. Harris’ Co- 
adm'xs, 187 S.W.2d 1019, 300 Ky. 
82. 

64 C.J. p 928 note 10. 

68. Ill.—Judy V. Judy, 104 N.B. 266, 
261 Ill. 470. 

64 C.J. p 928 note 11. 

59. Mo.—Deming v. Wells, App., 278 
S.W. 128. 

64 C.J. p 928 note 12. 

60, Fla.—^Tamiaml Trail Tours v. 
Wooten, 47 Ro.2d 748. 

Mo.—Schroeder v. Zykan, App., 265 
S.W.2d 106. 

64 C.J. p 928 note 18. 

6L Md.—^Dolby v. X4Lraxnore, 89 A. 

442, 121 Md. 618. 

64 C.J. p 928 note 14. 

68, Md.—Capital Traction Co. v. Me- 
Keon, 103 A. 814, 182 Md. 79, 

64 C.J. p 928 note 16. 

63. Md.—^Fraser v. Ennis, 165 JL X98, 
164 Md. 861. 

N.J.—Tlschler v. West Jersey 4b S. R 
Co., 168 A. 485, 110 N.J.Law 478. i 
64 CJT. p 928 note 16. 

64. Ark.—Boone v. Massey, 205 S. 
W,2d 454, 212 Ark. 280—Holmes v. 
L.ee, 184 S.W.2d 967, 208 Ark. 114. 

Ind.—^LlvIngston v. Rice, 184 N.E, 
688, 96 Znd.App. 176. 

Miss.—Mississippi Public Service Co, 
V. Collier, 183 So. 879, 168 Miss. 871, 
Mo.—O’Brien v. Rlndskopf, 70 S.W.2d 
1086, 884 Mo. 1234—Arnold v. Man- 
zella, App., 186 S.W,2d 882—Ex¬ 
change Nat. Bank of Jefterson City 
V. Hlnkel, 171 S.W.2d 104, 287 Mo. 
App. 1156—Gchiermeier Kroger 
Grocery 4b Baking Co., App., 167 
S.W.2d 967—^Wilson V. Terminal R 
Asa’n of St Louis. App., 121 S.W. 
2d 282. 

N.D.—Reuter v. Olson, 59 N.W.Id 880. 
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Or.—Hughes v. Qilsout, 230 P.2d 770, 
191 or. 567. 

Tn.—MrKcnzle Co. v. Fidelity 4b De¬ 
posit Co. of Maryland, Com.Pl., 62 
Dauph.Co. 210. 

64 C.J. p 928 note 17. 

65. D.O.—Jackson v, Goode, Mun. 
App.. 49 A.2d 913. 

S.C.—M<'(5eo V. Clearwater Mfg. Co.. 

58 .S.K.3«! 893, 214 8.C. 495. 

Va.—Krlkorian v, Dailey, 197 S.B. 

442, 171 Va. 16. 

64 C.J. p 829 note 18. 

66. Cal.—Uuteher v. Thornhill, 58 P, 
2d 179, 14 Cal.App.2d 149. 

67. Md.—Hnxlltt v. Dewlow, 189 A. 
213, 171 Md. 898. 

Mirh.—In re itarth’s Kstate, 299 N. 

W. 118, 298 Mich. 888. 

Mo.—Lefever v. Stephenson, 198 8. 
W. 840. 

N.H.—Whipple V. Boston 6t Maine R 
R, 7 A.3d 239. 90 N.H. 261. 

N,J.—O’Brien v, BItow, I A.2d 641, 
121 N.J.Law 576. 

W.Va.^—Darling v, Baltfmora 4b O. 
R Co., 69 8.B.ld 189, 186 W,Va. 
808. 

6R 1!!.—Bliss v. Knapp, 71 K.RId 
566. 831 ZILApp. 45. 

Mo.—Norris v. Bristow. 286 S.W.ld 
816, 861 Mo. 691, 36 A.Lp.R2d 866. 
Va.—Brown v. Wallace, 85 RRId 
793, 184 Va. 570. 

64 Cril. p 919 note 20. 

eg. lit.—Johneon v. Elgin, J. 4b B. 
Ay. Co., 67 N.B.2d 667, 688 lll.App. 
816. 

Uo.—Kemp v. Doe Run Z^ead Co., 
App.. 57 AW.Id 758. 

Va.—Southern Ky. Co, v, Whetsel, 
167 RE. 427. 159 Va. 796. 

64 CJ. p 929 note 11. 

TO. Ill,—Guvo V. Banli, 76 !N.BL2d 
786. 880 11I.APP. 848. 

Mo.—Hauber v, Oentir* 116 AW.Id 
754. 

64 (XJ. p 919 note 26, 
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within the issues and law of the case The court 
may modify an instruction abstractly correct so as 
to present the law applicable to the facts more ac¬ 
curately, appropriately, and intelligibly and like¬ 
wise the court may modify a requested instruction 
so as to make it conform to other instructions 
asked by the parties^s or given by the court^^ 

Where, by request of defendant, the court charges 
that the existence of recited facts would free de¬ 
fendant from liability, the court may, on its own 
motion, state the converse of the proposition;^® 
and a party may not complain because an instruction 
submitting his theory of the case is modified so as 
to present the theory of the other side at the same 
time,^® particularly where the effect of giving the 
charges as requested would result in excluding other 
theories of the case.'^l' 

Adding instructions presenting the theory of the 
other side arc proper even in jurisdictions where 
the court is required to grant or refuse requests 
without modification or change.*^® So, where an 
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instruction is asked, and the court gives the instruc¬ 
tion, but adds to it some other matter which in 
no degree modifies the import of that given, and 
is a matter proper to be called to the attention of 
the jury, the party asking the instruction has no 
ground for complaint nor can error be assigned 
where the effect of the words added to a request 
for an instruction is simply to express that which 
would be implied without them.®® Adding to an 
instruction on a question which is for the jury to 
determine that such question is for the jury is not 
improper.®! 

The modification of a request so as to eliminate 
an issue as to which a nonsuit has properly been 
granted®® or which is otherwise immaterial®® is 
proper, and it may be the duty of the trial court to 
delete inapplicable legal propositions from requested 
instructions.®^ The court may strike matter which 
contains an independent proposition which should 
have been prepared as a separate request.®® So 
the court may omit words or matter from an in- 


71. U.H.—nomlk V. Delawan A 
nudton It. Gorp., D.C.Pa., 26 F. 
«supp. 436, reveraed on othor 
Krounda C.C.A., Delawaro ft K. R. 
Corn. V. Rontlk, 106 TM S41. 
Va.<>-*nrutnwrtght v. Walkar, 186 8. 

10. 310, 187 Va. 307. 

W.Va,«—Skidmort v. 8tar Zna Co. of 
Amarlea, 37 8.&.td 848, 138 W.Va. 
307. 

84 C.J. p 030 not* 11 
78. tl.a.—l^raott v, Tri-Ctty Blactrlc 
Hrrvteo Co., CCA.Znd., 133 F.2d 
80S—^audto V. Sniltonburg, X>.0. 
Pa. 34 F.Rupp. 116. 

Ark.—Amorloan Unttod I*if« Zna Co. 
V. Goodman, m S.W.8d 007, 201 
Ark. 834. 

i)r.—Bowies v. Crsasoa 78 P.3d 834, 
180 Or. ISO. 

W.Va—Moors v. SkyUnt Cab, 60 8.0. 

Id 487. 184 W.Va 101. 

84 C.J. p OtO note 34. 

78. in.—Judy V. Btsrrstt, 38 K.B. 

883. 183 III. 94. 

84 CJ. p 030 not* 38. 

74, Mo.—Green v. St Liouii-San 
Francisco By. COn 80 aw.dd 784, 
334 MO.APP. 617. 

84 C,J. p 020 nots 38. 

78* Iowa.—Johnson v. Plymouth 
Gypsum riAstST Co.. 168 N.W. 721, 
174 Iowa 408. 

84 C.J. p 030 nots 17. 

7ft Mo.—Bohannon v. ZHlnois Bank¬ 
ers* LIfs Ass% 30 aw.ld 060, 328 
Mo.App, 877. 

Pa—CahsJI V. Shsa Oom.PL, 34 XHL 
Co. 874. 

84 CJ. p 030 nots 28. 

Xa vtrfinia 

<1) It has boon held that a re- 
auestsd instruction which is predi¬ 


cated only on a part of the evidence, 
and which embraces only one par¬ 
ty’s theory of the case, and wholly 
ignores a materisl part of the evi¬ 
dence and the adverse party’s theory 
of the case, is properly modified so 
as to embrace all the evidence and 
the theories of both parties.—^L. B. 
Mumford Banking Co. v. Farmer’s ft 
Merchants* Bank of Kilmarnock, 82 
S.B. 112, 118 Va. 449. 

(2) However, in an earlier case it 
was held that modification of defend¬ 
ant's instructions as to contributory 
and concurrent negligence by ap¬ 
pending the last clear chance doctrine 
to the instructions was error, since 
the instructions were intended to 
present defendant's theory of the 
case, and should have been given 
without qualification.—Roanoke Ry. 
ft Blectric Co. V. Carroll, n S.B. 1*26, 
112 Va. 698. 

77. Mo.—Lolmkuehler v. Wessen- 
dorf, 18 S.W.2d 446, 323 Mo. 64. 

64 C.J. p 929 note 29. 

7ft iNr.B,—Fawcett v. Ryder, 136 N. 
W, 800, 23 N.D. 20. 

7ft U.S,—Stephenson v. Grand 
Trunk Western R. Co., C.C.A.I11., 
110 F.2d 401, 182 A.L.R. 465, certio¬ 
rari dismissed Grand Trunk West¬ 
ern R. Co. V. Stephenson, 80 S.Ct. 
1107, two cases, 811 U.S. 720, 85 L. 
Bid. 469. 

Ark.—Sanders v, Walden, 217 8.W.2d 
367, 214 Ark. 628, 9 A.L.R.2d 1040 
—^Watts v. Safeway Cab ft Stor¬ 
age Oo., 100 S.W.£d 986, 198 Ark. 
418. 

Cal.—Wilkerson v. Brown, 190 P.2d 
968, 84 Cal.App.2d 401—Rivera v« 
Qoodenough, 182 P.2d 498, 71 Cal. 
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App.2d 228—Jones v. Bridges, 101 
P.2d 91, 38 Cal.App.2d 341. 

Conn.—Vignone v. X^ierce ft INTorton 
Oo., 83 A2d 427, 130 Conn. 309. 

Ga*—New England Mut. Life Xns. 
Co. v. Childs, 194 S.B. 6*81, 185 Ga. 
198. 

Mo.—Coxpus Jtirls cited in Schiermei- 
er V. Kroger Grocery ft Baking Co., 
App., 167 S.W.2d 967, 970. 

N.H,—^Elliott V. Standard Accident 
Ins. Co., 83 A.2d 562, 92 N.H. 505 
—Cutler V. Young, 6 A.2d 162, 90 
N.H. 203. 

R.Z.—Solomon v. Shiepard Co., 200 A. 
998, 61 R.L 332. 

8.C.—Stevens v. Moore, 46 S.E.2d 
73, 211 S,0. 498—Watson v. Coxe 
Bros. Lumber Co., 26 S.E.'2d 401, 
203 S.C. 125—Charles v. Texas Co., 
18 S.B.2d 719, 199 S.a 156. 

64 C.J. p 930 note 81, 

8ft S.C.—Swift ft Co, V. Callahazn, 
131 S.B. 146, 133 ac. 353. 

64 C.J. p 930 note 82. 

81« Or.—LMfors v. Z^fiaum, 236 P, 
1069, 115 Or. 142. 

8ft Cal.—^In re Malvaara Estate, 278 
P. 1097, 96 Cal.App. 204. 

83. Md.—Citizens' Nat Bank of Po- 
comoke City v, Custls, 141 A. 668, 
165 Md. 173. 

64 C.J, p 930 note 85, 

84. Cal.-Mantonya r. Bratlie, 199 
P.2d 677, 33 Cal.2d 120, 

8ft U.S.—Kansas City, etc,, R, Co. 
V. Stoner, Ark., 49 F. 209, I CLC. 
A 231, motion denied 60 F. 522, 9 
C,aA 129. 

Arts.—^Phoenix Baking Co, v. Vaught, 
15*8 PJ2d 725. 82 Artz. 222. 
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struction that is complete and correct without 
them,®® as where the part stricken is covered by 
other instructions given,or is but a repetition or 
restatement of other matter contained in the re¬ 
quest.®® Striking a part of a requested instruction, 
where all that was eliminated is implied in that 
given, is not error.®® 

Modifications of requested instructions which cor¬ 
rectly and substantially cover,®® or which do not 
materially change,®^ the matter contained in the 
requests are proper, while modification which alters 
the meaning or purport of a correct and applicable 
request,®® or which nullifies it,®® or eliminates 
therefrom a correct proposition of law to which 
the party is entitled,®4 or which results in a de¬ 
parture from the pleadings,®® or brings into the 
case an immaterial matter,®® is improper. While 
perhaps the simple refusal of a request, correct 
in principle but incorrect in form, would be prop¬ 
er,®*^ as would be the granting of it,®® the granting 
of such request, followed by a statement that in 


88 aj.S. 

effect amounts to a contradictory instruction, is 
improper.®® A modification which deprives a party 
of his right to have the law declared with respect 
to the particular facts of the case is also improper.^ 
On the other hand, striking from a request matter 
which is but the converse of another proposition 
contained tfierein is not error.® The modification of 
a general charge of one party so as to make it ap¬ 
ply to a coparty as well is not error.® Likewise, 
a substitution of one term or phrase for another in 
a request to charge which is equivalent in mean¬ 
ing,^ and not misleading to the jury,® is not error. 
Requested instructions requiring the jury to find 
for one party under stated conditions should not 
be modified so as to permit the jury to find for 
the other party, even though the stated conditions 
are found to exist.® The modification of a request 
to charge so as to bring in an issue not raised 
by the pleading is improper J 

Stating to the jury that the instruction given 
should be taken in connection with an instruction 


86 . Ark.—^Barton v. W^ker, 200 S. 

W.2d 801. 211 Ark. 466. 

Cal.—^Luthringrer v. Moore. 190 P.2d 
1. 81 Cal.2d 489—Perl v. Los An- 
greles Junction Ry.. 137 P.2d 441. 
22 Cal.2d 111 —Taylor v. Sims, 164 
P.2d 17, 72 Cal.App.2d 60—Kline 
V. Barkett, 168 P.2d 61. 68 Cal.App. 
2d 766—Whitfield V. Debrincat, 123 
P.2d 691, 60 Gal.App.2d 889—Exca¬ 
vating Equipment Dealers v. Mtnei. 
Casualty 6 b Surety Co.. 24 P.2d 896, 
134 Ca].App. 161. 

111. —Selimos v. Marinos. 64 N.E.2d 
8'36. 823 I11.APP. 144— Elmore v. 
Cummings. 52 •N.E.2d 827. 821 Ill. 
App. 234. 

Mo.—^Amo V. St Iiouls Public Serv¬ 
ice CP.. 202 S.W.2d 787, 856 Mo. 
584—^Liebaart v. Hoehle's Estate, 
App.. Ill S.W.2d 925—Scott V. 
Western Union Telegraph Co.. App.. 
109 S.W.2d 912. 

Mont—Simons v. Jennings, 46 P.2d 
704. 100 Mont 65. 

Ohio.—4Scott V. Cismadi. 74 (Nr.E.2d 
668 . 80 Ohio App. 89. 

Va.—Cooke v. Griggs. 88 S.E.2d 764. 
188 Va. 861—^Burson v. City of 
Bristol. 10 S.E.2d 641, 176 Va. 
68 —Yeary v, Holbrook. 198 S.B. 
441. 171 Va, 266—Mutual Life Ins. 
Co. of New York v, Grlmsley, 168 
S.E. 829, 160 Va. 825. 

64 C.J. P 980 note 87. 

Omissioa deemed insnbstaiitial 
The variance between defendant's 
requested instruction that engineer 
was under no duty to stop or slack¬ 
en the speed of train until it became 
reasonably apparent to him in exer¬ 
cise of reasonable care that dece¬ 
dent was about to drive his auto¬ 
mobile on or dangerously near track 
on which train was traveling and 


instruction given. In that the given 
Instruction failed to include the 
words *‘or slacken the speed." was 
insubstantial and defendant could not 
complain on appeal of the Instruction 
given at its request—^Northern Pac. 
Ry. Co. V. Haugan. C.A.Mlnn.. 184 P. 
2d 472. 

87. Cal.—^Freeman v. Nickerson, 174 
P.2d 888. 77 Cal.App.2d 40, 

64 C.J. p 980 note 38. 

88. Mo.—^Kunkel v. Grlfllth, 29 S.W, 
2d 64. 825 MO. 892. 

64 C.J. p 980 note 89. 

89. Cal.—Colusa 6b K. R. Co. v, 
Leonard, 167 P. 878. 176 Cal. 109. 

90. N.J.—Schweers v. Bll*abeth-Un- 
ion-Killside-Irvington Line. 178 A. 
68. 18 N.J.Mi8c. 188. affirmed 182 
A. 842, 116 N.J.Law 179. 

64 C.J. p 980 note 41. 

9L S.C.—Southern Realty 6b Inv. Co. 

V. Keenan. 83 S.E. 39. 99 S.a 200. 
64 C.J. p 980 note 42. 

918; Ark.—Harrison v. Kelly, 206 a 

W. 2d 184, 212 Ark. 447. 

Cal.—^Bosserman v. Olmstead. 176 P. 

2d 49, 77 Cal.App.2d 286. 

Va.—City of Richmond v. Hood Rub¬ 
ber ProducU Oo., 190 aB. 96, 168 
Va. 11. 

64 CJ. p 980 note 40. 

93. Mass.—^Tompkins v, Quaker 

Oats Co., m N.B. 466, 289 

147. 

Mo.—Schlermeier v. Kroger Grocery 
6b Baking Co., App., 167 S.W.2d 967. 

94. Ala.—Aircraft Sales 6b Service v. 
Bramlett 49 So.2d 144, 264 Ala, 
688 . 

Ark.—^Missouri Pac. R. Co. v, Prya. 
214 S.W.2d 495, 214 Ark, 92, 
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Cal.—^Whitfield V, Debrincat, 120 P.2d 
40. reheard 128 P.2d 691, 60 Gal, 
App. 2d 889. 

64 C.J. p 930 note 46. 

sa Ill.—Curran v. Junk, 200 HLApp. 
208. 

Mo.—Cook V. Harrington, App., 64 S. 
W.2d 436. 

96. Tex.—Atna Life Ins. Co. v. 
Shipley, CIv.App., 184 aw.2d 842. 
error dismissed, judgment correct. 

64 C.J. p 981 note 47. 

97. N.J.—Metropolitan Const Co. v. 
Brasos, 60 A. 662, 81 iN.J.Law 649. 

98; N.J.—Metropolitan Const Cow 
Brasos, supra. 

9a N.J.—Metropolitan Const Co. t. 

Brasos, supra. 

94 C.J, p 981 note 60. 

1 , Ark.—Neal v. Arkola Bauxite Co., 
89 S.W. 8 d 898, 188 Ark. 867, 

8 . Mo.—Jones v. Missouri Freight 
Transit Corporation. 40 S.W. 2 d 466. 
825 Mo.App. 1076. 

64 C.J. p 981 note 62. 

3. Ill.—^Warput V. Reading Coal Oo„ 
250 IlKApp. 460—Co^er v. Kanka¬ 
kee Bieetrie Light Co., 164 llLApp. 
681. 

4. Md.—United Rys, 6 b Bleotrlo Oo. 
of Baltimore v, Perkins, 186 A. 60, 
158 Md. 106. 

64 C.J. p 981 note 64. 

5 * 111.—Carey v. Chioago Hits. Co., 
188 HLApp. 456. 

Tex.—Wood V. Williams, Civ.App., 46 
aw. 2 d 882. 

a Til.—Osborn v. City of Mt Ver¬ 
non, 197 I12.APP, 267. 

7. Ark.—Brewer v. St I«oals-Saa 
Franolseo Ry. O 04 12 aw.2d 160, 
182 Ark. 698. 
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given in behalf of the other party is not such a 
modification of the request of which complaint can 
be made.® Adding explanatory matter to a request 
to charge which in no way contravenes the in¬ 
struction given is not improper.® In modifying 
requests to charge the court should go far enough 
to prevent the instruction as modified from being 
misleading.^® Although a party requesting an in¬ 
struction imposes on himself a greater burden of 
proof than is required by law, it is nevertheless 
improper for the court to modify the request so as 
to impose a still greater burden on such party.^^ 

Modifications or qualifications of requests cor¬ 
rectly stating the law should not be such as to make 
the instructions given less favorable to the party 
making the requests.^® A party may not complain 
of the modification, correctly stating the law, of a 
request to charge which the court could have re¬ 
jected entirely.^® Where the requested charge 
presents a defense not applicable to the evidence, a 
charge by the court presenting the defense in gen¬ 
eral terms is sufficient.!^ 

Modification by party. The refusal of the court 
to permit a party to change an obvious error in a 
requested instruction in conformity with that part/s 
theory of the case throughout the trial, and the 
giving of such instruction without change, have 
been held to be erroneous.!® 

0 . Method of Modificatioii 

In modifying inttruotlons, the modlflcatlon chould 
bo 00 made that tho Inatruotlon originally aaked and the 
modification thereof can be readily Identified eo that ex* 
ceptiona may be eaved for purposea of review. If the 
court modtfloi an Inotructlon, It la improper to give It 
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as the charge of the party unless he has consented to 
the modification. 

In modifying instructions, the modification should 
be so made that the instruction originally asked and 
the modification thereof can be readily identified so 
that exceptions may be saved for purposes of re¬ 
view,!® Otherwise a charge not requested might 
appear in the record as being given at the request 
of a party who was prejudiced thereby.!'^ If the 
court modifies an instruction, it is improper to give 
it as the charge of the party unless he has consented 
to the modification.!® The modification should also 
be made in such manner that the jury cannot see 
what the court holds not to be the law.!® The 
better way to modify a requested instruction is for 
the judge to write a new instruction embodying the 
modification.®® Thus, the court may refuse a re¬ 
quested instruction as a whole and then include a 
portion thereof in the charge.®! However, when a 
modification is appended to a requested charge in 
such a manner as to show the precise charge asked 
and the precise modification, and the whole is in¬ 
telligible to the jury, there is no available error.®® 

Modification by erasures and interlineations is 
ordinarily disapproved;®® hence, it is improper for 
the court to modify requested instructions by strik¬ 
ing parts rejected, but leaving such rejected matter 
legible and readable,®® unless the jury could not 
possibly be misled.®® 

The objectionable portion of a requested instruc¬ 
tion may be eliminated by a separation of the 
paper on which it is written;®® and the modifica¬ 
tion of a numbered instruction is properly given in 
an instruction of a separate number.®^ The instruc- 


S. Va.—Llfhtner ▼. Osborn, U7 S. 

S. »4.14S Va. 19. 

44 C.J. p 9S1 not# 54. 

t. Uo.—8t lioula Dairy Co. v. 
Korthwastsm Bottls Co., Xpp.. 304 
8.W. 381. 

14 CJr! p oil nota 53. 

10. Pa.-—Knapp v. Baltimore 4b O. R. 

Ca, X05 A. 434. Pa. 431. 

44 C.J. p fSl nota 40. 

tU llo.—Brown v. Forrastar 4b Naca 
Box Co., 348 S.W. 330. 

UL H.X.—Samuels 4b Bro. v. Hboda 
Island Co., 100 JL 403, 40 B.I. 383. 
44 C.J. p OSi nota 43. 

18. Mo.—Doherty ▼. Doherty, 184 S. 

W. Ills, 155 MO.APP. 481. 

44 C.J. p 418 note 48. 

Uk Tax.—Texas 4b P. By. Co, v. 
Tomllnaon, 01v.App., 157 aW. 378. 

18. D1.—XiOrman v. Unloua Glaanara. 
45 K.M8d 458, 887 XU.App. 887. 


16. Iowa.—Ham ▼. Wisconsin, ate., 
R. Co., 17 N.W. 157, 61 Iowa 716. 

64 C.J. p 983 note 65. 

17. Tax.—Missouri Pac. B. Co. v. 
Williams, 12 S.W, 835, 76 Tax. 4, 16 
Am.S.a 867. 

la Ind.—Baxter v. Baxter, 92 N.B. 

481, 1089, 46 Ind.App. 514. 

64 C.X V 982 nota 67. 

19. III.—W. B. Conkay Co. v. Buah- 
arar, 84 Xll.App. 688. 
gg^ Kav.—Week v. Bano Traotlcn 
Co., 149 P. 65, 88 INTav. 285. 

64 C.J. p 982 nota 69. 

61. U.S.—Terminal E. Ass'n of St. 
I^ouis V. Staangal, C.O.A,Mo., 132 
F.2d 871, 186 A.D.R, 789, certio¬ 
rari denied 62 S.Ct 181, 814 X7.S. 
680, 86 UBd. 644. 

aa Tax.—Missouri Pan. R. Co. v. 
Winiama, 18 aW. 885, 76 Tax. 4,16 
Am.S.R, 867. 

aa Iowa.—Ham v. Wiaoonsin, etc., 
R. Co., 17 N.W. 157, 61 Iowa 716. 

64 C.J. p 983 note 71. 
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24. Nav.—Week v. Rano Traction 
Co., 149 P. 65. 88 Nav. 385. 

64 ax p 933 nota 78. 

XTotatloa on maxgln 
Where oourt, on refusing a prof¬ 
fered instruction, so indicated on 
margin thereof, adoption of certain 
language therefrom in Instruction 
given by court did not violate statute 
prohibitixm; modification of a writ¬ 
ten requested instruction by inter¬ 
lineation or erasure and requiring 
modification to be well defined, and 
was not prejudicial.—Merritt v. Ash 
Ohrove Lime 4b Portland Cement Oo., 
285 N.W. 97, 186 Neb. 53. 

28. HI.—Semrau v. Calumet 4k S. a 
By. Co., 185 UlJlpp. 203. 

26. Iowa.—Ham v. Wisconsin, eta, 
R. Co., 17 K.W. 167, 41 Iowa 714L 

27. Wash.—Columbia, eta, B. Co. 
V. Hawthorn, 19 P. 35, 8 WasbuT. 
868, reversed on other grounds 13 
act. 691, 144 U.a 302. 84 hJOtL 
405. 
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tion as modified should be given in such manner 
that the jury understand that the request was not 
refused in its entirety.28 Where a contemplated 


modification of an obscure request will not mate¬ 
rially aid or improve such request, the instruction 
should be redrawn.29 


G. OBJECTIONS AND EXCEPTIONS 


1. In General 


§ 413. Right to Object or Except 

A party has a right to except to the giving or the 
refusing of instructions, or to any ruling of the court with 
respect thereto. 

A party has a right to except to the giving or 
the refusing of instructions,or to any ruling of 
the court with respect thereto,provided he has 
not, by his conduct, estopped himself to make ob¬ 
jection, as discussed infra § 414. A party cannot 
except to the refusal of instructions tendered by 
the adverse party but he may except to the 
overruling of an objection to an instruction un¬ 
favorable to him, tendered by his coparty.53 No 
exception lies to that portion of a charge in which 
the court merely states a part/s contentions.^^ 

§ 414. -Estoppel or Waiver 

The right to object to the giving or refusing of In¬ 


structions may be lost by estoppel or waiver at where 
a party consents to, or admits the correctness of, an 
Instruction. 

The right to object or except to the giving or 
refusing of instructions may l>e lost by estoppel 
or waiver.35 A party cannot, after offering evi¬ 
dence to disprove the existence of a fact, complain 
of a refusal to submit such fact to the jury.3« A 
party may not complain of the giving of an instruc¬ 
tion with respect to an issue created by his own 
motion or evidence.37 So a party cannot except to 
an instruction given at his own request,38 or in 
harmony with one he requested,38 or with the theory 
advanced,^® or the facts pleaded or admitted,by 
him; and a request for an instruction submitting an 
issue waives the error in giving an abstract instruc¬ 
tion on the same issue nor can a party complain 
of an instruction which was consented to,** or its 


sa Hinn.—Selden v. Bank of Com¬ 
merce, 8 Minn. 168. 

29. Mo.—Bsstman v. United Rys. Co. 
of St. lx)uis, 216 S.W. 626. 

ZO, Mass.—Hughes v. Whiting, 176 
•Nr.®. 812, 276 Mass. 76. 

64 CJ. p 938 note 89* 

BeasoB. for mle 

The right to make objections to 
charge is given to protect litigant 
by assuring him that his case will 
be properly presented to Jury and 
to assist tried court in submission 
of a proper charge to jury.—Wach- 
holder V. latchens, Tex.Civ.App., 126 
S.W.2d 519, 

Purpose of objectioa or ezoeptlon 
The purpose of the rule relating 
to objections to instructions is to 
enable trial court to correct any in¬ 
advertent error or omission in oral 
charge. 

U.S.—fNichols V, Republic Iron & 
Steel Oo., aCA-Ala., 89 F.2d 927. 
Md.—Sun Cab Co. v. Powell, 77 A. 
2d 788, 196 Md. 672—Fisher v. 
Baltimore Transit Co., 41 A.2d 297, 
184 Md. 399. 

Okl.—^Baker v. Shaw, 86 P.2d 819, 
184 Okl. 194. 

Or.—Kuhnbausen v. Stadelman, 148 
P.2d 239, 174 Or. 290, rehearing 
denied 149 P.2d 168, 174 Or. 290. 
Wash.—Gile v, Nlelsexi, 146 P,2d 
288, 20 Wa8h.2d 1. 


setts Title Ins. Co., 92 Nr.B. 42, 206 
Mass. 197. 

64 C.J. p 933 note 90. 

32. Ill.—^Bailey v. Campbell, 2 Ill. 
47. 

33. W.Va.—Collar v. McMulUn, 148 
S.E. 496. 107 W.Va. 440. 

34. S.C.—^Du Bois V. Peeples, 77 S. 
EL 708, 93 S.C. 567. 

35. S.C.—Moore v. Palmetto State 
Life Ins. Co., 73 S.B.2d 688, 222 
S.C. 492. 

64 C.J. p 933 note 97. 

36. Iowa.—Ottoway v. Milroy, 123 N. 
W. 4'67, 144 Iowa 681, 

37. Iow€L—Lincoln v. General Cas, 
Co. of Wis., 66 N.W.2d 321, 243 
Iowa 1280. 

Measure of damages 
In action under automobile colli¬ 
sion policy, insurer, who had suc¬ 
cessfully moved to strike count 
claiming total destruction of auto¬ 
mobile on ground that plaintiffs' 
proof showed automobile could be 
repaired could not thereafter object 
to instruction which defined plain¬ 
tiffs' measure of damages for repair 
of the automobile.—Lincoln v. Gen¬ 
eral Cas. Co. of Wis,, supra. 

38. Ala.—Dunn 6b Lai lands Bros. v. 
Gunn, 42 So. 686, 149 Ala. 683. 

64 CJ. p 934 note 99. 

39. Iowa.—Gay v. Hocking Coal Co., 
169 N.W. 360, 184 Iowa 949. 

64 C.J. p 934 note 1, 

1138 


40. Iowa.—Wilson v. Fleming, 31 
K.W,2d 89.1. 289 Iowa 713, motion 
denied 32 N.W.2d 798. 289 Iowa 918. 

Vt.—Valllaneourt v, Dutton, 60 A. 

2d 762, 115 Vt 86. 

64 CJ. p 984 note 8. 

41. Me.—Ross v. Maine Cent R, Co., 
96 A. 223, 114 Me. 287. 

64 CJ. p 984 note 3. 

Failurs 4o object to evideaoe 
Failure to object to introduction 
of testimony at presentation, or by 
motion to rule testimony out, waives 
right to object to charges based on 
such testimony, although charges 
are not supported by pleadings, un¬ 
less pleadings could not have been 
so amended as to relate to such tes¬ 
timony.—Rocker V. De Loach, 178 
S.B. 709. 178 Ga. 480. 

42. Ark.—Bank of Hstnetd v. Clay¬ 
ton, 260 S.W. 847, 168 Ark. 119. 

48. Qa—Kaiser v. Simmons, 188 S.B. 

848, 61 Oa.App. 116. 

Kan.—Klassen v. Central Kan. Co¬ 
op. Creamery Ass’n, 186 r.2d 601, 
160 Xui. 697. 

Minn.—O'Connell v. Holler, 182 N.W. 

617, 148 Minn. 464. 

64 CJ. p 984 note 6. 

Obiurge expvesslar appvotrsd 
<1) Any objection which counsel 
for appellant may have had. by rea¬ 
son of trial court's refusal to give 
his tendered instruction, was waived 
when he expressly stated that record 
should show that he had no objec- 


31. Mass.—^Maxwell t. Massachu¬ 
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correctness admitted.^^ i 

A party may not complain of the refusal of the 
court to instruct the jury to ignore evidence intro¬ 
duced hy him.« Having asked an instruction, a 
party will not he permitted to object that there is 
no evidence to justify it,"*® or another, relating to 
the same maftcr,®^ even if his own request was 
refuscil.®® Where a party is unable to induce the 
court to instruct the jury according to his view of 
the law, no estoppel arises from the fact that he 
asks instructions presenting the most favorable view 
of the law that the court will entertain.*® The con¬ 
sent of a party in one instance to an erroneous state¬ 
ment of the law does not estop him to complain of 
other parts of the charge where the same erroneous 
statement is made, if the context shows that the 
charge as a whole was misleading.®® So the fact 
that defendants attempt to sustain the burden of 
proof on an issue which it is inaimbcnt on plaintiff 
to prove is not a waiver of their right to object 
to an instruction placing such burden on them.51 
A party asking an erroneous instruction is not in 
a jKJsition to object to its modification.®* 

On the other hand, it has been held that a party 
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is hot precluded from objeciting to an erroneous 
instruction which operates against him, merely be¬ 
cause it was given as a qualification of an instruc¬ 
tion requested by him; which was also erroneous/’^ 
Failure of a party to ask for instructions does not 
waive any well-founded objections he may have to 
those given and a failure to except when a par¬ 
ticular defense is ruled out does not preclude de¬ 
fendant from subsequently asking that the jury be 
allowed to pass on the facts relative thereto, or 
from complaining of the refusal of such reqiiest,^^» 
So a mere temporary absence from the court room 
when the court commenced to read its charge to the 
jury does not forfeit a party’s right to object to 
fundamental changes made in the charge without 

his knowledge*56 

§ 415. Time for Objection or Exception 

Generally, objections must be made or exceptions 
taken to the giving or refusing of instructions in time to 
give the court an opportunity to correct alleged errors. 

An objection or exception to instructions given 
or refused must be made or taken at the time 
prescribed by statute or rule of court.^^ Generally, 


tinna to the Inat met Iona.—Blnln v. 
Yoekey, 184 I* 2d 20U« 117 Colo. 29. 

<'2) Where ehnrge fully covered ia- 
Huee In eiuie and there were no ob- 
Jertlona or eareptlone thereto, and 
objection to denial of requeated In- 
etrtirtlnn prior to charge waa not 
renewed after eharire, but Inetead 
counsel voiced approval of the charge 
an given, any error In the denial of 
the Inetrurllnn waa waived.—Webeler 
V, !*erper« r>.C!.Mun.App., 8S A.2d 433. 
4ft. m.-FInnell v. Walker, 48 XU. 
App. 331. 

Md,—Mackintosh ▼. Corner, 38 Md. 

& 88 . 

ag, okl.—Marra v. HIchardaon, 87 P. 

2d 181, 184 Okt, 843. 
ilBt. Mirh.—llnyer v« Soulee, 82 N.W. 

1000, 108 Mic-h. 81. 

84 C.J, p 888 note 7. 

47. Va.—KImhatl ▼. Friend, 37 S,B. 

801, 98 Va. 138. 

84 C.J. p 838 not# 8. 

40. ILH.—imitadelphla. etc.. H. Co. 
V. Howard, Md., II How. 207, 14 L. 
lOd. 187. 

Iowa.—Whitam v. Pubuque, etc., R. 

Co.. 88 N.W. 408. 86 Iowa 737, 

40. XU.—North Chlrago Blectrlc R. 
Co, T. Feueer. 80 N.E. 78, 180 XU. 
87. 

64 C.J. p 816 note 10, 

Ml. Ohio.—4}relf V. Klewelt, 18 Ohio 
Clr.Ct..N.S., 480. 

81. W.Va.—Witllama v. Smith, 85 S. 
B. 548, 78 W.Va. 867. 

80. Mlea.—MJeelealppl Cent R. Co, 


V. Hardy, 41 So. 605, 88 Mias. 732 
—LoulavlUe, etc,, R, Co. v. Sud- 
dlth, 12 So. 205. 70 Miss. 265. 

83. XU.—O'Niel V. Orr, 5 XU. 1. 

84. Mo,—-Warrington v. Kallauner, 
115 S.W. 492. 136 Mo.App. 5. 

Oootrlae of res ipsa loquitur 
Failure of plaintiff to offer instruc¬ 
tion embracing doctrine of res ipsa 
loquitur would not operate as waiver 
of his right to object to instruction 
In conflict with doctrine where facts 
showed doctrine to be applicable.— 
Whitney v, Northwest Greyhound 
Lines, 242 P.2d 257, 125 Mont 628. 
88. S.C.—Orensteln v. New Jersey 
Ins. Co. of Newark, N. J., 127 S. 
B. 670, 181 S.a 600. 

68. Tex.—West Texas Transp. Co, v. 

Hash. Civ,App., 43 S.W.2d 1B2. 

87, Towa.—^Thompson v. Butler, 274 
' N.W. no, 223 Iowa 1086. 

Me.—Perry v. Butler, 48 A.2d 681, 
142 Me. 154. 

Md.—State, for Use of Bowman, v. 
Wooleyhan Transp. Co., 66 A,2d 
321. 192 Md. 682. 

Minn.—Storey v. Weinberg, 81 N.W. 

2d 912, 226 Minn. 48. 

Mo.—SoUonberger v. Kansas City 
Public Service Co., 202 S.W.2d 25. 
K.T,—Thomas v. First Nat. Bank of 
Lisbon, 33 N.Y.S.2d 500, 263 App. 
X>lv. 476. 

64 0,J.' p 938 note 82. 

Xu XUinoiji 

(1) It is unnecessary to object or 
except to the giving or refusal of 
Instructions before the jury , retired 
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to consider their verdict.—Reilly Tar 
& Chemical Corp. v. Lewis, 61 N.I3.2d 
290, 326 Ill.App. 84—Reilly Tar Hr 
Chemical Corp. v. X^ewis, 38 N.B.2d 
798, 312 IlLApp. 664. 

(2> The action of trial court In 
refusing instructions la a “ruling** 
within statute making exceptions to 
a ruling unnecessary to make ruling 
a ground for review, and thercfori* 
amendment omitting provision au¬ 
thorizing entry of exceptions to giv¬ 
ing or refusing Instructions at any 
time before entry of flnal judgment 
did not reinstate common-law prac¬ 
tice requiring exceptions to instruc¬ 
tions to be taken before jury retired. 
—^Department of Public Works and 
Buildings V. Barton, 19 N.E:.2d 935, 
371 Ill. 11—64 CJ. p 938 note 32 tfj. 

Xa Texag 

<1) Objections not made before in¬ 
structions are read to the jury an* 
waived.—Tarry Warehouse & Stor^ 
age Co, V. Duvall, 116 S.W.2d 401, 
181 Tex. 466—State v. Davis, Civ. 
App., 228 S.W.2d 359—Safety Cas. Co. 
V. Link, Clv.App,, 209 S.W.2d 391, 
refused no reversible error—Koenig 
V. Grand Lodge of Order of Sons of 
Herman, Clv.App., 148 S,W.2d 223, 
error dismissed, judgment correct— 
Southern Union Life db Casualty Co. 
V. McKinney, Clv.App., 146 S.W.2d 
1108—^Henry v. Walter Bennett, Xnc., 
Civ,App„ 186 S.W.2d 1078, error dis¬ 
missed, judgment correct—^Hiefcs v. 
Brown, Clv.App.^ 128 S.W.2d 884, mod- 
ifled on other grounds 151 S.W.2d 
790t 186 Tex. 898—Texas Employers 
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objections must be made or exceptions taken to in¬ 
structions or refusal to instruct in order that such 
objections or exceptions may be available.®® The 
attention of the court must in some way be called 
to alleged errors, in time to give it an opportunity 


to correct them.®® This rule has been generally 
construed to require that such objections be made 
or exceptions be taken at the time the instructions 
are given or are refused,®® and before the retire¬ 
ment of the jury,®i and some of the cases have held 


Ins, Ass*n v. Hitt» Civ.App., 125 S. 
W.2d 323—Oralveston Theatres v. Lar¬ 
sen, CIv.App., 124 S.W.2d 936—Cof¬ 
fee V, Blair, Civ,App., 92 S.W.2d 496, 
error dismissed—Capitol Building & 
Loan Ass*n of Texas v. Sosa, Civ. 
App., 72 S.W.2d 936—^Indemnity Ins. 
Co. of (N’orth America v. Bparra, Civ. 
App., 67 S.W.2d 392, 1120—64 CJ. 
p 938 note 32 [s] Cl), 

(2) The trial court should irrant 
counsel reasonable time to prepare 
and present objections to charge to 
Jury and requested special Issuea— 
Burton v. Williams, Ciy.App., 195 S. 
W.2d 245, error refused no reversible 
error. 

(3) Under the rule as amended, ob¬ 
jections to the charge may be dictat¬ 
ed and written up later.—Sunset Mo¬ 
tor Lines V. Blasingame, Civ.App., 246 
S.W.2d 288, error dismissed. 

(4) Right to inspect charge was 
waived when first complaint address¬ 
ed to failure to submit charge to de¬ 
fendant’s attorney for inspection was 
made in an amended motion for new 
trial filed about two months sub¬ 
sequent to date of trial.—^Bradford v. 
Magnolia Pipe Line Co., Clv.App., 262 
S.W.2d 242. 

58. U.S.—U. S. V. 662.44 Acres of 
Land, More or Less, in William¬ 
son County, BL, D.C.IU., 45 F.Supp. 
395. 

Ark.—^Berry Asphalt Oo. v. Kidd, 143 
S.W.2d 42, 200 Ark. 1121. 

KH.—il^Toel V. Lapointe, 164 A. 769, 
86 N.H. 1*62. 

64 CJ. p 935 note 20. 

Presentation and reservation in lower 
court of grounds of review gener¬ 
ally see Appeal and Error §8 806- 
307, 846. 

58. Colo.—G-illlgan v. Blakesley, 26 
P.2d 808, 98 Colo. 370. 

N.C.—Albritton v. Albritton, 185 8.SI. 

762, 210 N.a 111. 

64 C,S, p 835 note 22. 

She primavy purpose of an ex¬ 
ception to a charge is to call atten¬ 
tion of trial court to its error at 
the time and in a manner conducive 
to its correction at the trial.—Salvato 
V. Kew Jersey Asphalt & Paving Co., 
60 A.2d 635, 135 N.J.Law 185. 

Duty of counsel 

Under court rules, the attorneys 
must share with court burden of 
correctly Instructing jury.^—Allman 
V. Malsbury, 65 N.E.2d 106, 224 Ind. 
177—Lively v, Haxvagan Bros., 92 N.B. 
2d 223, 120 Ind.App. 603, rehearing 
denied 93 ^.E.2d 202, 120 Ind.App. 
603. 

6QL Mo.^HSollettberger t. Kansas I 


City Public Service Co., 202 S.W. 
2d 25. 356 Mo. 464—^N’elson v. Mass- 
man Const Co., 91 S.W.2d 623, 231 
Mo.App. 1, certiorari denied Mass- 
man Const Co. V. Nelson, 57 S.Ct 
32, 299 U.S. 569, 81 L.Ed. 419, re¬ 
hearing denied 67 S.Ct 114, 299 U. 
S. 621, 81 L.Ed. 457. 

N.M.—^Laws V. Pyeatt, 62 P.2d 127, 

I 40 N.M. 7. 

Pa.—^Mrkich v. Pennsylvania R. Co., 
Com.Pl., 23 WestL.J. 182. 

Tenn.—^Burrow v. Lewis, 142 S.W.2d 
758, 24 Tenn.App. 253. 

64 C.J. p 936 note 23. 

Time of delivexy 

Counsel should indicate objection 
to charge during and after its deliv¬ 
ery, but exception to charge need 
not be taken at time of Its delivery. 
—^Bysezynski v. McCarthy Freight 
System, 26 A.i2d 853, 129 Conn. 118. 

m South Oaxollna 

(1) It has been held that error In 
stating the issues or contention of 
counsel should be called to the at¬ 
tention of the court at the time. 
Steinberg v. South Carolina Powerl 
Co., 138 S.E. 881, 883, 165 S.a 367—34 
C.J. p 935 note 23 [bj (1). 

(2) Although counsel must follow 
Judge’s charge and at its conclusion 
call to Judge's attention any mis¬ 
statement of issues, counsel need not 
call Judge’s attention to erroneous 
statement of the law applicable.— 
Coleman v. Lurey, 20 S.B.2d 66, 199 
S.a 442—64 C.J. p 935 note 23 Cb] 
( 2 ). 

(3) Where before taking of any 
testimony, trial Judge stated to Jury 
that burden of proving that payee’s 
purported Indorsement of check was 
on defendant payee who should open 
and close the argument, counsel for 
defendant could not have then ar¬ 
gued to court that its ruling was er¬ 
roneous and hence they did not vol¬ 
untarily assume burden of proof or 
waive any right by conforming to the 
court's ruling.—Citizens Bank of 
Darlington v. McDonald, 24 B.E.2d 
369, 202 S.a 244. 

61. U.S.—^Falrmount Glass Works v. 
Cub Fork Coal Co.. Ind., 63 S,Ct, 
252, 287 U.S. 474, 77 L.Ed. 439— 
ISCall V, AEtna Life Ins. Oo., C.C, 
A.Ark., 86 F.2d 447. 

Me.—Perry v. Butler, 48 A.2d 631, 142 
Me, 164. 

Mich.—Hayes v. Coleman, 61 IN.W.2d 
634, 838 Mich. 371. 

Minn.—Storey v. Weinberg, 81 N.W. 

2d 912, 226 Minn. 48. 

Pa.—Cesarlnl v. Peters, Com.Pl., 85 
DeLCo. 146—Daly v. Yeadon Bor- 
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ough, Com.Pl., 31 Del.Co. 380— 
Madigan v. H. B. Sproul Const. 
Co., Com.Pl., 44 Lack.Jur. 79, 4 
Monroe L.R. 127—DeHoff v. Woth- 
erspoon, Com.Pl., 16 Monroe L.R. 
110, 67 York Leg.Rec. *33—Bittner 
V. Greensboro Gas Oo., Com.PL, 27 
West.L.J. 129. 

Va.—Smith v. Wlley-Hall Motors. 34 
S.B.2d 283. 184 Va. 60—Norfolk & 
P. B. L. R. Co. V. Jones, 82 S.E.2d 
720, 183 Va. 686. 

Wash.—^Adkisson v. City of Seattle, 
258 P.2d 461, 42 Wa8h.2d 676. 

64 C.J. p 936 note 24. 

Praotilee at varlanoe with oouxt 
mle that exceptions to any opinion, 
direction, or omission of presiding 
Justice in his charge to Jury must be 
noted before the Jury, or all objec¬ 
tions thereto will be regarded as 
waived, should not be encouraged.— 
Roberta v. Neil, 82 A.2d 186, 138 Me. 
106. 

The purpose in requiring exceptions 
to be made to instructions of trial 
Judge before Jury retires is to give 
judge opportunity to correct or add 
to his instructions matters either first 
erroneously stated or omitted.— 
Washington Suburban Sanitary Com¬ 
mission V. Musgrove, 100 Au2d 27, 
203 Md. 231—SUte, for Use of Bow¬ 
man, V. Wooleyhan Transp. Co., 66 
A2d 821, 192 Md. 682—Barone v. 
Winebrenner, 55 A.2d 505, 189 Md. 
142. 

Buie held not Ohanged bgr sdatata 
The statute providing that any ad¬ 
verse ruling or instructions of the 
court shall be deemed excepted to for 
all purposes does not require excep¬ 
tions to instructions to be taken oral¬ 
ly and permits them to be taken in 
notice of motion for new trial, but 
does not permit ambiguous or verbal¬ 
ly Inaccurate instructions to be so 
challenged.—Storey v, Weinben& 81 
N.W.2d 918, 226 Minou 48. 

Za New gersev 

(1) The rule of the text applies.— 
J. B. Wolfe, Xna v. Salkind, 70 A.2d 
72, 8 N.J. 8X2, 18 AL.R.2d 1214— 
Zurcher v. Modem Plastic Machinery 
Corp., 98 A8d 778, 24 N.J.8uper. 158, 
aflirmed 07 A.8d 487, 12 N.J. 465. 

<2) However, In an early case it 
was held that to permit exceptions to 
be taken after the Jury had retired 
was within the discretion of the 
court—Edwin Burhom Co. v. Miner 
D. Woodling Heating A Ventilating 
Co., 160 A. 410, 10 N.J.Miso. 778. 

<8) The requirement of a rule of 
court that oouneel must be afforded 
an opportunity to make objections to 
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that such objections or exceptions must in any 
event be made or taken before the rendition of 
the verdict,®* unless more time is allowed,®® or un¬ 
less the objecting party is prevented from excepting 
in proper time.®^ Wiere an objection has been 
timely made, a further objection at the time the 
verdict is returned is not necessary.®® 

The rule that exceptions to instructions must be 
taken before the jury retires has been held inap¬ 
plicable where the instructions were inherently er¬ 
roneous or misleading.®® An objection or exception 
first made or taken after verdict,®^ or on a motion 
for a new trial,®® comes too late and will not be 
considered. Where instructions are given to the 
jury on their coming into court after they have 
retired to consider their verdict, exceptions not 
made when the instructions were given, although 
counsel were absent at that time are too late,®® 
unless permitted by rule of court.'^® It has been 
held that the belated filing of exceptions to instruc¬ 
tions may be waived and such matters heard on 
their merits.^^ 

§ 416. Mode of Making Objection 

COttfitei must objsot to the giving or refusing of an 
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Instruction, and If the objection Is overruled he must 
then except to the ruling; either step alone Is generally 
not sufficient. 

It is not proper practice merely to "except” or 
"object” to an instruction, but counsel must state 
his objection to a particular instruction, and, if the 
objection is overruled, reserve his exception.^* The 
court should give counsel an opportunity to make 
objections out of the hearing of the jury,*^® but 
not necessarily out of the presence of the juiy,*^® 
although this has been stated to be the better prac¬ 
tice.*^® Under the practice in the different juris¬ 
dictions as to the mode of objection to instruc¬ 
tions, or the refusal of instructions,*^® it has been 
held that the remedy for comments of the court on 
the facts, or expressions of opinion vnth respect 
thereto, is not to except, but to call the attention 
of the court thereto, and to ask for a fuller expla¬ 
nation, or to demand their submission to the jury as 
questions of fact;*^^ that, where a party objects to 
an improper instruction which he has invited by a 
request, the objection should be accompanied by 
a withdrawal of the request;*^® that a statute pro¬ 
viding for submission of requested instructions to 
opposing counsel does not require submission to 
opposing counsel of objections made to the instruc- 


th« eharta out of bearlnt of the jury 
does not ohange the rule of the text. 
—Jellnek v, Sotak, SS A.Sd 684» 9 N. 
X 1$^. B. Wolfe, Xno. v. Salklnd, 70 
JLtd 79, I N.X 819, 18 A.UR.2d 1214 
—lurcher v. Modern PlaetSo Machin¬ 
ery Corp., 98 A.2d 778, 24 N.XSuper. 
158, afflrmed 97 A.2d 487, 12 K.J. 485. 

(4) Where trial court did not af¬ 
ford oouneel an opportunity to object 
to charge before ordering Jury to re¬ 
tire, objection after Jury retired was 
timely under rule requiring objection 
to charge to be made before Jury re¬ 
tiree and aleo requiring trial Judge to 
give the parties an opportunity to ob¬ 
ject out of hearing of Jury,—^Jelinek 

T. Sotak, 88 A.Sd 684, 9 N.X 19. 

08. U.S,—Meadows v. X7. a, CCA. 
N.C., 144 F.2d 781. 

2417.—Thomas v. First Ks,t Bank of 
Lrlsbon, 88 N.7.S.2d 500, 268 App. 
Z>iv. 476—Altman v. Central N. 7. 
Bldg. Corp., 106 K.7.8.2d 695, 201 
Misa 27, afflrmed 112 N‘.T.S.2d 498, 
201 Miao. 81—Kelekian v, Feinberg, 
118 N.7.a2d 641. 

K.C.—Wilson V, Inter-Ocean Casual¬ 
ty Co., 188 8M 102, 210 M.C 585. 
ML— Baker v. Shaw, 86 PJd 819, 184 
Okl. 194. 

Pa.—WbiU V. Pittsburgh Hys. Cow, 
200 A. 982, 182 Pa.Super. 878. 

84 ax p 987 note 25. 

aSi Md.—state, for Use of Bowman, 
V. Wooleyhan Transp. Co„ 86 A.2d 
821, 192 Md. 882. 

84 C.X p 987 note 88. 


84. U.S.—Mann v. Dempster, N.7., 
179 F. 887, 108 C.C.A. 825. 

84 ex p 887 note 27, 

85. Ind.—W. T, Rawleigh Co. v. 
Snider, 194 N.m 858, 207 Ind. 888. 

88, Me.—Perry v. Butler, 48 A.2d 
881, 142 Me. 164—^Roberts v. KelL 
22 A.2d 186, 188 Me. 105. 

87. U.S.—Illinois Cent R. Oo. v. 
Skaggs, Minn., 86 S.Ct 249, 240 U. 
S. 86, 60 h,m. 528. 

Pa.—Snyder v. Levy Produce Co., 41 
Berks Oo. 119—Turkington v. 
Jones, Com.Pl., 28 DeLCo. 268— 
Conrad v. Gollub, Com.Pl., 21 Deh. 
luJ. 287. 

64 C.J. p 987 note 80. 

88. Ohio.—King V. Ohio Kat Bank 
of Columbus, 28 K.m2d 847, 82 
Ohio App, 266. 

Pa.—Brown v. Bauer, 28 JSrle Co. 179, 
60 7ork L,eg.Rea 17. 

64 eJ. p 987 note 81. 

88. U.S.—Stewart v. Wyoming Cat¬ 
tle Ranche Co., Keb., 9 S.Ct 101, 
126 U.S. 888, 82 L..Bd. 489. 

64 C.J. p 940 note 88. 

70b Mass*—^McCoy v. Jordan, 69 N.B. 

858, 184 Mass. 676. 

64 C.J. p 940 note 84. 

71. Iowa—Thompson v. Butler, 274 
N.W. 110, 228 Iowa 1085. 

7SU Mo.—Sheets v. Iowa State Ins. 

Co., 126 S.W. 418. 226 Mo. 61X 
84 C.J. p 940 note 85. 
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ObJectloA not aa eacoeptiOA 
An **obJection'’ to^ oral charge Js 
not equivalent to an **exception.**— 
American Sur. Co. of N. 7. v. Hooker, 
58 So.2d 469, 86 AlaApp. 89, certiorari 
denied 68 So.2d 478, 257 Ala 288. 
Objectioa mad esoeptloA held sulB- 
deat 

Where defendant objected to an 
ordinance on the ground of Incom¬ 
petence, irrelevancy, and Immaterial¬ 
ity, and the trial court did not for¬ 
mally rule on the objection, but 
charged on the ordinance, and de¬ 
fendant took exception to the chaxga 
defendant eaved the question as ful¬ 
ly as if such objection had been over¬ 
ruled.—Page V. Wleland, 28 N.B.2d 
588. 187 Ohio St. 198. certiorari denied 
Wleland v. Page, 61 S.Ct. 614, S12 

U.S. 687, 85 UJBO, 1124. 

73. N.X—lurcher v. Modern Plastic 
Machinery Corp,, 98 A2d 778, 24 
N.J.Super. 158, afflrmed 97 A.8d 
487, 12 K.X 465. 

74L K.J.—Zurcher v. Modem Plastic 
Machinery Corp., supra. 

76. U.S.—Apple V. Schweke, CA. 
Wis., 172 F.2d 688. 

76. Tex.—Ft Worth 4b D. C. Ry, Co. 

V. Alcorn, Clv.App^, 178 S.W. 88X 

64 aj. p 940 note 86. 

77. N.7.—Tan Teediten r. Orifflths^ 
4 AbhDee. 487, 1 Keyes 104. 

64 ax p 940 note 87. 

78. Tex.—Texas A P. Ry. Co. v. Wll- 
i liams, CivJbpp.,. 196 8,W. 288. 



§§ TRIAL 

tions given ;79 and that error of law cannot he' 
based on the refusal of the court to adopt a re¬ 
quested charge paraphrasing the complaint, or ire- 
fuHng to state' that the evidence fails to prove a 
fact, but that tliese matters are more properly pre¬ 
sented by exceptions to the charge given.®® 

§ 417. Taking and Noting Exception 

Generally, the right to except to the giving or refus¬ 
ing of instructions must be actually exercised and it 
must be made clear to the court that counsel wishes to 
save an exception. 

In the absence of a statute reserving exceptions 
to instructions as a matter of course,or a custom 
whereby counsel are assumed to have excepted to 
the giving or refusing of instructions,®^ the right to 
except to the giving or refusal of instructions must 
be actually exercised.®® An attempted exception 
should be pointed out to the court,®^ and a mere 
statement by counsel to the official reporter when 
the instruction is given, that he wished it under¬ 
stood that he saves an exception, does not amount 
to an exception even if it is assented to at the 
time by the opposing counsel.®^ Under some stat¬ 
utory provisions no formal exceptions are neces¬ 
sary,®® and, unless expressly prescribed,®^ the form 
in which exceptions are saved is of no conse¬ 
quence.®® They may be taken expressly, or they 
may be allowed by the court without request, in 
which case no formal exception by counsel is neces- 
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‘ sary.®®' 

Whatever form may be used, if the counsel and 
the judge both understand that exceptions are 
saved, the judge may and should allow such ex-, 
ceptions.®® If the court seeks to give an exception, 
to a party, it must do it in language clear and 
definite and, while the ruling of the court may 
entitle the party to an exception, where the lan¬ 
guage used by the court is so indefinite that it is 
not pointed out, the party must, in order to make 
the question available, point out the objectionable 
language, and interpose thereto the exception 
which has been allowed by the court, when the 
record is made up.®® The taking of an exception 
is notice that counsel thinks error has been com¬ 
mitted, and gives opportunity to correct the error,®® 
and the record will not be corrected after verdict, 
to note exceptions to a refusal to charge, on at¬ 
torney’s affidavit that, out of courtesy to the court 
and to avoid interrupting the address by the court 
to the jury, he uttered the word “exception” in such 
a low voice that neither the stenographer nor the 
attorneys sitting close by heard it.®^ 

As a general rule, exceptions to instructions may 
be reserved either by a bill of exceptions®® or by 
notes written on the instructions,®® which nota¬ 
tion must be dated,®’^ and signed by the trial' 
judge,®® and by appellant or his attorney,®® although 


79. Tex.—^Atchison, T. & S. P, Ry. 
Co. V. Smith, Civ.App., 190, S.W. 
761, reversed on other grounds, 
Com.App., 232 S.W. 290. 

80. Conn.—Schnare v. Ryan-Unmack 
Co., 90 A. 933, 88 Conn. 225. 

81. N.C.—^McKinnon v. Morrison, 10 
S.B. 513. 104 N.C. 354. 

64 C.J. p 940 note 41. 

82. Mo.—Union Loan, Storage & 
Mercantile Co. v. Farbstein, 127 
S.W. 656, 148 Mo.App. 216. 

64 C.J. p 940 note 42. 

83. Pla.—^Rutig V. tiaJke Jem Land 
Co., 20 So.2d 497, 156 Pla. 420. 

64 C.J. p 940 note 43. 

Oonferenoe with oonrt not sufllolent 
Fact that plaintiff, on request by 
trial court to plaintiff if there were 
any exceptions, approached the bench 
and held a conference with the trial 
court out of the hearing of the re¬ 
porter, did not perfect for defendant 
any objection and reservation to any 
portion of the oral charge.—North 
Carolina Mut. Life Ins. Co. v. Cole¬ 
man, 26 So.2d 114, 32 Ala.App. 287, 
certiorari denied 26 So.2d 120, 248 
Ala. 32. 

84» Ala.-r-Crimm Lumber Co. v. Wal¬ 
den. 97 So. m, 21Q Ala. 328. 


Pa—^Bittner v. Greensboro Gas Co., 
Com.PL, 27 West.L.J. 129. 

SB. Cal.—Coleman v. Gilmore, 49 
Cal. 340. 

88. Ill.—Nepil V. Zeman, 52 N.B.2d 
836, 321 IlLApp. 308. 

87. Mont.—Herman v. Jeffries, 1 P. 
11, 4 Mont. 513, error dismissed 122 
U.S. 634, 80 L.Bd. 1242. 

64 C.J. p 941 note 46. 

88. Mass.—^Leyland v. Pingree, 134 
Mass. 367. 

89. N.T.—Mitchell v. Turner, 43 N.D. 
403, 149 N.Y. 39, 

64 C.J. p 941 note 48. 

90. Mass.—Leyland v, Pingree, 134 
Mass. 367. 

9L N.T.—Henderson v. Bartlett, 53 
N.T.S. 149, 32 App.Div. 436. 

64 C.J. p 941 note 50. 

Exceptions held gxaiLted 
Where requested written Instruc¬ 
tion had been withdrawn and oral 
request to the contrary was made but 
written instruction was given l)y 
court who stated that an exception 
would be allowed to the refusal of 
the court to give any of the requests 
submitted, the court thereby granted 
an exception to the omission of in¬ 
struction requested orally.—DeLash- 
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mitt V. Journal Pub, Co., 114 r.2d 
1 1018, 166 Or. 660, 185 A.L.R. 1176. 

92- N.Y.—Henderson v. Bartlett, 53 
I N.Y.S. 149, 82 App.Llv. 435. 

93. N.Y.—Utica Nat. Bank 5b Trust 
Co. V. Nickel, 219 N.Y.S. 556, 128 
Misc. 614. 

94. N.Y.—Utica Nat. Bank 5b Trust 
Co. V. Nickel, supra. 

95. Tex.—Southern Union Life 5b 
Casualty Co. v. McKinney, Civ.App., 
146 S.W.2d 1103. 

64 C.J. p 941 note 65. 

99. Ind.—Retseck v. Harbart, 96 N. 

H. 886. 176 Ind. 441. 

64 C.J. p 941 note 66. 

Before case given to jury 
Notation of exceptions to instruc¬ 
tions need not be indorsed on the 
written instructions before the case 
Is given to the Jury.—H. F, Wilcox 
Oil 5b Gas Co, v. Juedeman, 101 P.2d 
1060, 187 Okl. 882—64 C.J. p 941 note. 
56 Cbl. 

97. Ind.—Neff v. Masters, 89 
846, 173 Ind. 196. 

64 C.J. p 943 note 67. 

98. Md.—Central R, Co, v, Coleman,^ 
30 A. 918. 80 Md. 328. 

64 C.J. p 942 note 68. 

99. Ind.—^Eoach v. CttmberlanAt 
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it has been held that the omission of the judg’e to 
sign cannot prejudice the rights of appellant.^ 
Where the statute authorizes exceptions to in¬ 
structions to be taken orally, and an exception is so 
taken, it must be noted on the minutes of the 
court.2 

Repetition; modification of instruction. After a 
party has once taken a proper exception to the giv¬ 
ing or refusal of an instruction, it is not necessary 
again to except or object to any matter covered by 
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the exception first taken,5 although there is also 
authority to the contrary.^ So, where a party ex¬ 
cepts to the refusal to give a certain instruction, he 
need not repeat such exception when the contrary 
of such request is given in the general charge,^ al¬ 
though there is also authority to the contrary.^ 
Where the court, in giving the jury an additional 
charge at their request, repeats a charge previously 
given, an exception to the additional charge does 
not apply to the one so repeated.^ 


2. Sufficiency and Scope of Objections ok Exceptions 


§ 418. In General 

Objectiont or exceptions relating to instructions 
should be specific, pointed, and explicit, showing pre¬ 
cisely what ruling is claimed to be error. 

Objections or exceptions relating to instructions 
should be specific, pointed, and explicit, showing 
specifically and precisely what ruling is claimed 
to be error.® This result may be accomplished 
-cither by excepting to as much of the charge as 
instructs the jury that the law is so and so;® or by 
stating, by way of recital, the part of the charge 
excepted to;^® or by calling on the court to charge 
in a certain way, and if the court refuses so to 
charge, then by excepting to such refusal.ii It is 


not essential, in an exception to a portion of a 
charge, to repeat the language excepted to, although 
this is strictly the more accurate practice;^® it is 
generally sufficient if the attention of the court is 
fairly directed to the error complained of,^® either 
by a recital of the language used or of its very 
substance.1* 

Exceptions in order to be sufficient must be to 
the charge as made.^® An exception attributing to 
the court language not contained in the instruc- 
tion,i® as where the exception is to as much of 
the charge as is described in the exception and the 
court made no such charge as is stated therein, 
is bad, as is an exception which assumes the ex- 


Bank, 111 N.m 320, 60 Ind.App. 
547. 

•64 C.J. p 342 note 50, 

1. CoIo.-<21bbs V. Wall 14 P. 216, 
10 Colo. 153. 

S. Okl—Hurst V. Hill, 122 P, 613, 
33 Okl. 533. 

64 C.J. P 342 note 61. 

^ U.S.—Couto y. United Fruit Co., 
C.A.N.T., 208 P.8d 468, 

N.J.—Head v. Wiley M. B). Church, 
73 A.3d 183. 4 N.J. 200. 

64 C.J. p 341 note 62. 

•4. Xan.—Liona-Bell Lumber Co. v. 

Webb. 53 P. 64, 7 KatuApp. 406. 

44 C.J. p 342 note 68. 

•ft, U.S.—Connecticut Mut Life Ins. 
Co. V. Hlllmon, Kan., 83 S.Ct. 294, 
188 U.S. 208, 47 L.Ed. 446. 

64 C.J. p 348 note 64. 

ft. N.T.—Brozek v. Stein way H. Co., 
55 N.a. 896. 161 N.T. 68. 

64 CJ. P 342 note 64. 

Ind.-—Wade v. Ofuppinger, 60 Ind. 
876. 

U.S.—Flint V. Youngstown Sheet 
6b Tube Co., C.C.A.N.T., 148 F.2d 
323*-nall V. .Altna Life Ina. Co., 
C.C.A.Ark., 85 F.2d 447. 

Ark.—Berry Aaphelt Co. v. Kidd, 148 

8.W.2d 42. 200 Ark. 1121. 

-Conn.—Syme v. Harmon, 60 A.2d 186, 
184 Conn. 658* 


Minn.—Strand v. Boehland, 279 N.W. 
748, 203 Minn. 9. 

N.H.—Feuerstein v. Qrady, 189 A. 
622, 86 N.H 406. 

N.J.—^Wohlfarth v. Spencer Kellogg 6b 
Sons, 73 A.2d 268. 8 N.J.Super. 61. 
Pa.—Zimmerman v. Houghwot, 189 
A. 619, 126 Pa.Super. 313. 

Tex—Tarry Warehouse 6b Storage Co. 

V. Duvall, 116 S.W.2d 401, 131 Tex 
486—^Perkins v. Nevill Com.App., 
68 S.W.2d 60—Southern Underwrit¬ 
ers V. Boswell, Clv.App., 141 S.W.2d 
442, affirmed 158 S.W.2d 280, 188 
Tex 266—Traders 6b General Ins. 
Co. V. Harper, CiwApp., 140 S.W.2d 
698, error refused—^Federal Under¬ 
writers Exchange v. Walker, Civ. 
App., 134 S.W.'2d 388, error dis¬ 
missed by agreement—Internation¬ 
al-Great Northern R. Co. v. Acker, 
Civ.App., 128 S.W.2d 506, error dis¬ 
missed, judgment correct—Wach- 
holder V. Kitchens, Civ.App., 126 S. 

W. 2d 519—K1 Paso Blectric Co. v. 
Barker, Cly.App., 116 S.W.2d 438, 
reversed on other grounds, 187 S. 
W.2d 17, 134 Tex 496—Young v. 
Massey, Civ.App., 96 S.W.2d 542, 
affirmed 101 S.W.2d 809, 128 Tex 
638—Carter v. Ferris, Civ.App., 98 
aW.2d 604, error dismissed—Guil- 
lot V. Kalman, Civ.App., 91 S.W.2d 
402—Ohio Casualty Xns. Co. v. 
Stewart, Clv.App., 76 S.W.2d 373, 
error dismissed. 
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Utah.—^Dmployers* Mut. Liability Ins. 
Co. of Wis. V. Allen Oil Co., 268 
P.2d 446. 

W.Va.—Utt V. Herold, 84 S.m2d 367, 
127 W.Vcu 719. 

64 C.J. p 942 note 67. 

9. N.J.—^Packard v. Bergen Neck B. 
Co., 25 A. 506, 64 N.J.Law 568— 
Potts V. Clarke, 20 N.J.Law 686. 

10. S.C.—Norris v. Clinkscales, 87 
&M 821, 59 S.C. 232. 

64 C.J. p 948 note 69. 

IL N.J.—^Packard v. Bergen Neck H. 
Co., 26 A. 606, 64 N.J.Law 663— 
Potts V. Clarke, 20 N.J.Law 636. 

13. U.a—What Cheer Coal Co. v. 
Johnson, Iowa, 66 F, 810, 6 C.CJi. 
148. 

64 C.J. p 948 note 71. 

13. Colo.—Ltewis V. La Nier, 270 P. 
666, 84 Colo. 376. 

64 C.J. p 948 note 72. 

14. Me.—Atkins v. Field, 86 JL 876, 
89 Me. 281, 66 Am.S.R. 424. 

64 C.J. p 948 note 73. 

15. N.T.—Kemp ▼, Holcomb. 58 N.T. 
683—Wilbur v. Wilbur, 58 N.T. 688. 

16. N.T.—^Brush v. Long Island It 
Co., 42 N.T.S. 108, 10 App.X>iy. 636. 
affirmed 63 N.B. 1123, 168 N.T. 742. 

64 aj. p 948 note 76. 

17. N.T.—Browning t. Marvin, 2 N. 
B. 686, 100 N.T. 144—Homer v. 

1 Bverett, 91 N.T. 64L 



§§ 418-420 TRIAL 

cepting party’s version of disputed facts, or as¬ 
sumes as a matter of law that which is a question 
of fact.^^ An objection to an instruction is ineffec¬ 
tive where it is inconsistent with other contentions 
of the objecting party.^O 

§ 419. Objections or Exceptions to Instruc¬ 
tions Given 

Specific problems relating to the scope and suf¬ 
ficiency of objections or exceptions to instructions 
given are discussed infra §§ 420-424. 

Examine Pocket Parts for later cases. 
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§ 420. -Necessity of Specific Objection or 

Exception in General 

a. Statement of rule 

b. Qualifications of, and exceptions to, 

rule 

a. Statement of Bale 

Ordinarily a general objection or exception to an 
entire charge, or to a part thereof, where such charge 
or part objected to contains separate and distinct propo- 
sitions, is insufficient. 

It is ordinarily held that a general objection or 
exception to an entire charge, or to a part thereof, 
where such charge or part objected to contains 
separate and distinct propositions, is insufficient^^ 


18. U.S.—^Bowater ▼. Worley, C.C.A. 
Okl., 57 F.2d 970. 

19. N.T.—Burroughs Adding Mach. 
Co. V. Van Deusen, 138 N.T.S. 839, 
78 Misc. 643. 

64 C.J. p 943 note 78. 

20. S.C.—^Lee v. Northwestern R. 
Co., 65 S.E. 1031, 84 S.C. 126. 

64 C.J. p 943 note 79. 

21. U.S.—Hall V. Mtna. Life Ins. Co., 
C.C.AArk.. 85 F.2d 447. 

Ark.—^Ball V. Independence County, 
217 S.W.2d 913, 214 Ark. 694—St. 
Louis S. F, Ry. Co. v. Perryman, 
211 S.W.2d 647, 213 Ark. 660—Phil¬ 
lips V. Turney, 129 S,W.2d 963, 198 
Ark. 864—Home Life Ins. Co. v. 
Ward, 76 S.W.2d 379, 189 Ark. 793, 
followed in Home Life Ins. Co. v. 
Mays. 75 S.W.2d 381, 189 Ark. 1171 
—Chicago^ R. I. & P. Ry. Co. v. 
Glascock, 69 S.W.2d 602, 187 Ark. 
843. 

Gtau—Strickland y. Padgett, 80 S.F. 
2d 167, 197 Ga. 689. 

Ind.—^Barrett v. Stone, 108 N.S12d 
201, 128 IndA.pp. 191—Cochran v. 
Wimmer, 81 N.Bl2d 790, 118 Ind. 
App. 684. 

Md.—Sleland y. Gallo, 71 A.2d 46, 194 
Md. 282—^Leckerman v. Bastem 
Shore Trust Co., 126 A. 140, 146 
Md. 880. 

Masa—^Berger y. Boston, W. & N. T. 
St R. Co., 116 N.E.2d 162, 880 Mass. 
708—^Hathaway v. Checker Taxi Co., 

78 N.B.2d 608, 321 Masa 406—Beers 
y. O’Brien, 65 N.B.2d 931, 816 Mass. 
682—^Mansell y. Larsen, 42 N.B.2d 
620, 811 Mass. 607—^Hall y. Shaln, 
197 N.B. 437, 291 Mass. 606. 

N.H.—^Russell y. First Nat Stores, 

79 A.2d 678, 96 N.H. 47L 

N.J.—^Wasserman v. Sohnoll, 28 A.2d 
883, 129 N.J.Law 224, affirmed 81 
A.2d 820, 130 N.J.Law 176—Home 
Owners* Lioan Corp. y. Grundy, 4 
A.2d 784. 122 N.J.Law 301. 

Ohio.—Smith y. Pennsylvania R, Co., 
App., 40 N.B.2d 446. 

Or.—Lane y. Hatfield, 148 P.2d 230, 
173 Or. 79—^Babcock v. Gray, 107 
P.2d 846, 166 Or. 898—Lee v. Hoff, 
97 P.2d 716,168 Or. 874. 


Pa—Wadatz y. Taormina 62 A.2d 
220, 356 Pa 481—Felo v. Kroger 
Grocery & Baking Co., 31 A2d 562, 
847 Pa 142—^Drito v. Superior Fire 
Ins. Co. of Pittsburgh, 191 A 196, 
126 PaSuper. 837—^Rubin Bros. 
Waste Co. v. Standard Equipment 
Co., Com.Pl., 60 Dauph.Co. 401— 
Drace y. Thomas, Com.Pl., 62 Lane. 
L.Rev. 63—Miller v. Abrachinsky, 
Com.Pl., 47 Sch.L6g.Rec. 13—Hous¬ 
er y. Locust Mountain Coal Co., 
Com.Pl., 5 Sch.R6g. 87. 

Tex.—^Larson v. Ellison, 217 S.W.2d 
420, 147 Tex. 466—San Antonio 
Public Service Co. v. Murray, 90 
S.W.2d 830, 127 Tex. 77—Gowan v. 
Reimers, Civ.App., 220 S.W.2d 331, 
refused no reversible error—Dean 
v. Safety Cias. Co., Clv.App., 190 
S.W.2d 760, refused for want of 
merit—Southern Underwriters v, 
Boswell, CIV.APP.. 141 S.W.2d 442. 
affirmed 158 S.W.2d 280, 188 Tex. 
256—^Texas Coca-Cola Bottling Co. 
v. Wimberley, Ciy.App., 108 S.W.2d 
860, error dismissed—Southwestern 
Bell Tel. Co. v. Perris, Civ.App., 89 
S.W.2d 229, error dismissed—Jack- 
son v. Amador, Civ.App., 75 S.W.2d 
892, error dismissed—Reeves v. 
Texas & P- Ry. Co., Civ.App., 72 
S,W.2d 898, error refused. 

Vt.—Trombetta v. Champlain Valley 
Fruit Co., 94 A2d 797, 117 Vt 491 
—Croteau v. Allbee, 91 A2d 808. 
117 Vt 832—Healy v. Moore, 187 
A 679, 108 Vt 824, followed in 
187 A 692, 108 Vt 861. 

64 C.J. p 948 note 81. 

Beasons for smle 

(1) Alleged error In. particular ex¬ 
pressions in instructions to which 
only general exceptions were taken 
should have been called to atten¬ 
tion of trial court since one of pur¬ 
poses of exceptions to instructions 
is to give court an opportunity to 
correct them If it is satisfied of their 
error.—Forquer v- Hidden, 71 P.2d 
1000, 191 Wash. 638. 

(2) Primary and essential function 
of exception ie to direct trial judge to 
point in whioh he has erred, so that 
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he may reconsider it and change Ms 
ruling if convinced of error and in¬ 
justice, and that mistrial due to In¬ 
advertent errors may be obviated.— 
Southern Pac. Co. v. Smith, C.CA. 
Ariz., 83 F.2d 461. 

(8) Other reasons see 64 C.J. p 948 
note 81 Ca]. 

Bzoeptioas held 8iifiiQien.t 

(1) Where applicability of statute 
regulating automobile headlights was 
discussed at length during trial, de¬ 
fendants* exception to charge which 
submitted only portion of such stat¬ 
ute stating that multiple beam head¬ 
lights should have certain powers of 
illumination sufficiently apprised tri¬ 
al court of alleged error in falling to 
read to jury provisions of statute au¬ 
thorizing dim lights.—Hanratty v. 
BarUey, 61 N.T.a2d 878, 268 App.Div. 
612. 

<2) Where court, in action by pas¬ 
senger in automobile for personal in¬ 
juries sustained in collision, errone¬ 
ously instructed jury that passenger 
could not recover if driver of auto¬ 
mobile in which he was riding was 
negligent, exception to such instruc¬ 
tion, which pointed out that the In¬ 
struction was contrary to law because 
the passenger was not chargeable 
with any negligence of the driver, 
was sufficient to give court an oppor¬ 
tunity to correct the instruction.— 
Bid y. Larsen, 264 P,2d 1061, 200 Or. 
88 . 

<8) An exception, to instructions 
submitting measure of damages, 
which pointed out that trial oourt 
should have instructed jury not to 
consider as elements of damage in 
favor of plaintiffs the loss to them of 
society and companionship of de¬ 
ceased, was sufficiently specific.— 
Gillette Motor Transport v. Blair, 
Tex.Ciy.App.. 136 8.W.2d 666, error 
dlsmiased, judgment correct 

(4) Other exceptions. 

U.S.—McCann v. New Vorlc Stock Ex¬ 
change, aOAN.T., 107 F.2d 906, 
certiorari denied 60 8,Ct 807, 809 
n.S. 684, 84 Zi.Ed. 1027, rehearing 



S 0. J* s« 

t any one of such propositions is correct, an ob- 
sction or exception which does not specify the 
articular matter objected to is unavailable,22 
Vhere the objection is to specific language used in 
hie charge, the specific language must be brought 
0 the attention of the trial judge.23 Where a gen- 
ral objection is followed by a specific one, the 
pecific supplants the general.34 

An exception "to the charge as given,”26 and 
to each ant! every part thereof,”2« raises but a 
ingle exception to the entire chaise, and is insuffi- 
ient if any portion of the charge is correct,27 al- 
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though a rule to the contrary prevails in some juris- 
dictions.28 So an exception "to the charging of 
all the requests presented b 3 r** the adverse party is 
insufficient to present objections as to merely one 
of such instructions.22 

An exception to instructions, merely referring 
thereto, or to paragraphs thereof, by number, with¬ 
out specifying the particular matter deemed objec¬ 
tionable, is ordinarily held to be too general,®® and 
is insufficient if any portion of the instruction or 
paragraph objected to is correct,®^ although under 
the rule established in some jurisdictions such ex- 


d«ni«d SO act. 074, SIO U.a SSS, S4 
L.Ed. 1420. 

irk.—DiivU V. f^nfeway Stores, 110 
SAV,2d ens, 105 Ark. 23—South¬ 
western Oas Sk Klectrtc Co. v. l>«n- 
ney, S3 fl.W.Sd 17, 100 Ark. 034. 
Ifont.*—Snmn}* v. Murray Hoapltal, 
<2 r.2d 341, 103 Mont. 195. 

Itealey v, Trodd. 11 A.3d 88, 
114 N.d.Law 64—Coleman v. Pub- 
llo Servlri Coord I tinted Transport, 
100 A. 773, 130 N.J.Law 384. 

Dr,—Fransos v, Edmunds, 173 P.3d 
508, 170 Or. 577—Melcher v. Adams, 
148 r.3d 354, 174 Or, 75-^Israe! v. 
Portland Nows Co.. 53 P,3d 5S0« 
153 Or. 235, 103 A.UR. 470. 
ffsat.—Internatlonal-Oreat Northern 

It Co. V. Lueas. 00 8.W.3d 107, 138 
Tex, 450—Williams v. Uemphlll 
County, CIv.App., 354 S.W.Sd 880— 
Dovatl V. Mok, CIv.App., 338 aW. 
id 860. 

Tt—Trombetta v. Champlain Valley 
Vruit Oo.. 04 A.ld 707, 117 Vt 491 
—Balt V, Royoe, 103 A lOS, 100 

vt 00. 

«4 CJ. p 041 note 81 tel. 

w exoepfIMa tML taauflu 

dtmt 

(1) Objection that Inatruotlon was 
not applicable to any Issue In the ease 
and would serve only to confuse Jury. 
—Barrett v. Stone, 108 N.BLtd 301,138 
XttlApp. lot 

43) An objection that Instruction 
was an attsmpt by the court to nulli¬ 
fy a provision of Insuranee oontraot, 
falllns to specify partioularly where¬ 
in tnatmotlon waa Improper.—48olnskl 
V. Great Northern L4fo Ina, Co., 00 
P.3d 313.110 Mont 168. 

(1) Objection that the term 'prox¬ 
imate oauae** as defined In chaiwc 1* 
not proper, and lexal definition of 
said term known as tlis "proximate 
cause,** and the definitloa as xivsn Is 
sttch as to mislotd the Jury In reaoh- 
inx a verdict of tho spedai Issues as 
stibmltted.—Oreaber v. Coca-Cola 
Bottllns Works of Balias, Tex.Clv. 
App.. 08 B.W.id 1638, srtor dismissed. 

<4> Objections that charpo defln- i 
Ins "aesHsosoe** was on wdsht of ev* 
tdsnos and that such dsfiaition was 
not oorrsot and pfopsr on# as appUsd 


to caoe.—Austin St Ry. Co, v. Old¬ 
ham. ToxClvApp., 100 S.W.2d 285, er¬ 
ror refused. 

(6) Other objections or exceptions. 

U.S.—Korts V. Ouardlan Life Ins. Co. 
of AmeHca. C,C.A.Colo., 144 P.2d 
678, certiorari denied 65 S.Ot 63, 
323 U.S. 723. 80 UEd. 584—Mergen- 
thaler Linotype Co. v. Evans, O.C.A 
Or,, 60 F.2d 287. 

Ark.—Berry Asphalt Co. ▼. Kidd, 148 
S.W.2d 42, 200 Ark. 1121—Arkansas 
Power & Light Co. v. Thompson, 
120 aw.2d 700, 106 Ark. 1012— Pe¬ 
terson V. Jackson, 103 S.W.2d 640, 
103 Ark. 380. 

Ind.—Elgin. J. A :bs. Ry. Oo^ v, Scher¬ 
er, 08 N.E.2d 869, 121 Xnd.App. 477 
—Johnnie J. Jones Exposition v, 
Terry, 63 N.B.2d 150, 116 Ind.App. 
189. 

KAn.—^Merrick v. Missouri-Kansas- 
Texas R. Co., 42 P.2d 950, 141 Ban. 
591. 

Md.—^MAyor and City Council of 
Havre de Grace v. Maxa, 9 A2d 
335, 177 Md. 163. 

BCSJS.—Hathaway v« Checker Tkacl 
Co., 73 N.m2d 603, 821 Mass. 406— 
Rlstueola v. Boston Elevated Ry. 
Co., 186 N.B. 592, 283 Mass. 529. 

NJBU—Ware v, Boston A M. R. Xt, 38 
A8d 879. 98 N.K. 218. 

N.J.—Spinning v, Hudson A Manhat¬ 
tan R. Co., 78 A2d 234, 11 N.J,Su- 
per. 338. 

Or.—Cook V. Ratsleif, 99 P.2d 32, 163 
Or. 683. 

Pa.—Drito V. Superior Pire Ins, Co. 
of Pittsburgh. 191 A 195, 126 Pa. 
Super. 287—Snyder v. Levy Produce 
Co., Com.Pl., 41 Berks Co. 119. 

Tsx.—^Hickman v. Durham, ClvApp., 
318 8.W.2d 569, refused no reversi¬ 
ble error—Classen v. Benfer, Civ. 
App., 144 S.W.3d 838, error dis¬ 
missed. judgment correct 

Vt.—Croteau v. Allbee, 91 Aid 808, 
117 Vt 332—Healy v. Moore, 187 
A 879, 108 Vt 334, followed in 187 
A 693, 108 Vt 851—Buoklin V. 
Narkwteh, 183 A 307, 108 Vt 1. 

64 O.J. p 948 note 81 ItJ. 

mt Ala.—McOough IBakerles Corp. 
V. Reynolds, 35 So.2d 382, 250 AUu 
593. 


Arlc.—Chicago, R. I. A P. Ry. Co. v. 
Glascock, 59 S.W.2d 602. 187 Ark. 
343. 

Ga.—Middleton v. Waters, 56 S.E.2d 
869, 205 Ga. 847. 

N.H.—^Beardsell v. Tilton School, 200 
A 733. 89 N.H. 469.. 

N.T.—^Bapee v. Beacon Hotel Corp., 
66 NvB.2d 648, 298 N.Y. 196. 

Okl.—Farmers' Union Co-op. Gin Co, 

V. SQuyers, 145 P.2d 949, 193 Okl. 
678. 

Or.—Hill V. Wood. 19 P.2d 89, 142 
Or. 143—Krleger v. Doolittle, 18 P. 
2d 1041, 142 Or. 122. 

Pa.—Pilvelis V. Township of Plains, 
Com.Pl., 84 Lus.Ii.Reg. 29, reversed 
Pilvelis V. Plains Tp., 14 A.2d 657, 
140 Pa.Super. 561. 

Utah.—^Nelson v. Tanner, 194 P.2d 
468, 118 Utah 298—Walkenhorst r, 
Keeler, 67 P.2d 664, 92 Utah 312— 
Mehr v. Child, 61 P.2d 624, 90 Utah 
848. 

64 CJ. p 946 note 83. 

83. Masa—^Hathaway v. Checker 
Taxi Co., 78 N.E.2d 603, 321 Maas. 
406—^BAansell v. Larsen, 42 K.E,2d 
520, 811 Mass. 607. 

3A Colo.—Meek v. Smith, 149 P. 627. 
69 Colo. 461. 

88, N.a-^Ute w. Melton, 26 S.BL 
933. 120 N.a 591. 

64 C.J. p 947 note 86. 

86. Mich.—Edgell V, Francis, 48 N. 

W. 1095, 86 Mloh. 282. 

64 C.J. p 947 note 87. 

87. N.T.—Gundlln v. Hsmburg- 
Amertcan Packet etc., Co„ 28 N. 
T.S. 672, 8 Misa 294, 31 Abb,N.Csji. 
440. 

64 aj. p 947 note 88. 

8a in.—Dady V, Condit 53 NJB. 900, 
188 Ill. 284. 

64 Ch7. p 948 note 89. 

89. N.T.—Murdock V. Gould, 86 N.E. 
12, 198 N.r. 869. 

sa Utah.—Besmsa v. Martha Wash¬ 
ington Min. Co., 63 P. 631, 23 UUb 
139. 

64 OJ. p 948 note 91. 

31, Utah.—^Whipple r. Preeoe, 67 P. 

1078, 24 Utah 364. 

64 CJ. p 948 note 9a 
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§ 420 TRIAL 

ceptions are sufficiently specific.52 An exception 
to so much of the charge as is “inconsistent with de¬ 
fendant’s refused prayers” is a general exception.^^ 
Objections that the instructions are contrary to the 
law,or do not properly state the law, 36 have been 
held too general. 

Joint exceptions, A joint exception to a charge, 
if not good as to one of the parties in whose be¬ 
half it is taken, is not available as to the others.36 
It has been held that a defendant may take ad¬ 
vantage of an exception to an instruction made by 
a codefendant where no greater opportunity to cor¬ 
rect the error would have been afforded the trial 
court had the defendant also excepted.37 

b. QnaJifications of, and Exceptions to, Enle 

The rule requiring exceptions to point out specifically 
the matter complained of is not applicable where the 
instructions are inherently erroneous or It is necessary 
to cite an entire passage In order to get a Just vi^w of 
the matter complained of. 

The rule requiring exceptions to point out spe¬ 
cifically the matter complained of has been held in¬ 
applicable where it is necessary or useful to cite 
an entire passage in the charge in order to form 
a just view of the error complained of.38 A gen¬ 
eral objection or exception is sufficient where the 
instruction is inherently erroneous,39 or bad in its 
entirety,49 or consists of a single sentence contain¬ 
ing several connected and dependent clauses, 4i or 
embraces but a single legal proposition ;42 and 
where several separate and distinct requests, each 
containing but a single proposition of law, are giv¬ 
en, an exception “to each and all of them” is suflfi- 

cient.48 

32. N.H.—^Feuerstein v. Grady. 169 
A. 622. 86 N.H. 406. 

64 C.J. p 948 note 93. 

33. D-.C.—^American Security & Trust 
Co. V. Kaveney. 39 App.D.C. 223. 

34. Utah.—^Employers' Mut Liabili¬ 
ty Ins. Co. of Wis. V. Allen Oil Co.. 

258 P.2d 445. 

35. W.Va.—Huffman v. Mills. 46 S.B, 

2d 787. 131 W.Va. 218. 

36. N.T.—Jones v. Gould. 103 N.E. 

720, 209 N.T. 419. 

37. N.T.—^Delaney v. Philhern Real¬ 
ty Holding Corp.. 21 N.E.2d 507. 280 
N.T. 461. 

38. U.S.—Hicks V. U. S.. Ark.. 14 S. 

Ct. 144. 150 U.S. 442. 37 L.Ed. 1137. 

39. Ark.—Tonne v. Kollmeyer, 257 
S.W.2d 270—Ball V. Independence 
County, 217 S.W.2d 913, 214 Ark. 

694—Clark v. Duncan, 214 S.W.2d 
493, 214 Ark. 83—BCarper v. Futrell. 

164 S.W.2d 996. 204 Ark. 823. 143 
A.L 1 .R. 236 — ^Phillips V. Turney, 129 


The rule that general exceptions to an instruction 
correct in part are insufficient should not, it has 
been held, be so applied as to require the objecting 
party to split into fragments a complete statement,, 
although it may contain dependent clauses which,, 
standing alone and stated separately, would be 
correct ;44 on the contrary, it is proper to include 
in the matter excepted to any part of the context 
which is dependent and which enters into the main 
statement and is necessary to its completeness and 
intelligibility.46 Likewise, the general rule does 
not apply where the instruction authorizes the 
wrong application of that which is correct.43 So, 
where an instruction covers one general subject 
which, if considered as a whole, fails correctly to 
reflect the law applicable to the case, an exception 
to such instruction is sufficient although there may 
be phrases, or even sentences, in the instructions 
which are unobjectionable.^^ 

Where the court, by modifying a prior instruc¬ 
tion closely following one requested by the com¬ 
plaining party, shows that it had in mind the con¬ 
flict between the modified instruction and the re¬ 
quested instruction, a general objection to the modi¬ 
fied instruction is sufficient.48 In some jurisdictions, 
while a general exception to a written charge con¬ 
taining two or more propositions is insufficient,49 a 
more liberal rule is applied where the charge is 
oral,60 In others a general exception, although 
sufficient as to instructions given at the request of 
the other party, is not so as to those given by the 
court of its own motion.®! 

Discretion of court. It has been held that a rule 
of court providing that no general exception to the 
whole charge shall be allowed may be enforced or 

43 . Minn.—Van Doran v. Wright. 67 
•N.VT. 668. 68 N.W. 22, 66 Minn. 80. 
44u Ala.—City of Birmingham v. 
Latham. 162 So. 67$. 230 Ala. 601 
—Little Cahaba Coal Oow v, Ar¬ 
nold. 91 So. 586, 206 Ala. 596. 

45. Aha—Little CiUkaba Coal Co. v. 
Arnold, supra. 

46. Colo.—Melcher v, Beeler, 110 P. 
181, 48 Colo. 288. 189 Am.S.R. 272. 

47. Utah.—Everts v. Worrell. 197 P. 
1048, 58 Utah 288. 

48. N.H.—Chiuchiolo V. New Eng¬ 
land Wholesale Tailors, 150 A. 540, 
84 N.H. 829. 

49. Wash.—^Liohty v. Tannatt, 89 P. 
260. IX Wash. 87. 

50. Wash.—Lichty v, Tannatt, su¬ 
pra. 

5L CaL—Williams v, Oasebeer, 58 P. 

880, 126 Cal. 77. 

64 aj. p 949 note 1*U 


S.W.2d 968. 198 Ark. 364—Peterson 
V. Jackson. 108 S.W,2d 640. 193 Ark. 
880—Chicago. R. L & P. Ry. Co. v. 
Glascock, 69 S,W.2d 602, 187 Ark. 
343. 

N.C.—^Blanton v. Carolina Dairy. Inc,, 
77 S.B.2d 922. 238 N.C. 882. 

Pa.—^Wadatz v. Taormina, 62 A.2d 
220. 866 Pa. 481—Williams v. Wood¬ 
ard, 90 A.2d 829, 171 Pa.Super. 479 
—Hess V- Mumma, 7 A.2d 72, 136 
Pa.Super. 58^—^Darrow v. Keystone 
5, 10, 26. 81.00 Store. Inc., Com.Pl., 
68 Dauph.Co. 76. 

64 C.J, p 946 note 82, p 948 note 97. 

40 , Ga.—Middleton v. Waters. 66 S, 
E.2d 859, 205 Ga. 847. 

64 C.J. p 948 note 98. 

4L Ala.—Bernstein v. Humes, 78 
Ala. 184. 

42. Cal.—Wales v. Pacific Electric 
Motor Co., 62 P. 932, 1120, 180 Cal. 
521. 

64 C.J. p 949 note 1. 
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relaxed in the discretion of the trial court.^^ On 
the other hand, it has been held that the rule re¬ 
quiring exceptions to instructions to be specific is 
established mainly for the protection of the pre¬ 
vailing party and in furtherance of justice, and can¬ 
not be abrogated by the practice of any trial court*®^ 

§ 421. - Statement of Grounds in General 

Generally a party must state the grounds of the 
objection or exception. 

In some jurisdictions it is held that, while an ex¬ 
ception to an instruction must point out the part of 
the instruction that is bad, as discussed supra § 
420, it need not give any reason why it is bad,S4 
that being a matter of argument.55 In other juris¬ 
dictions an exception to instructions must specify 
the ground of objection,®® pointing out the par¬ 
ticulars wherein the instruction is defective The 
rule is sometimes stated as follows: When the 
charge, without asserting an erroneous proposition 
of law, as applied to the case, is ambiguous or de¬ 
ficient in fullness, or does not go far enough, or is 
not sufficiently explicit, the party excepting should 
c*ill the attention of the court to the particular 


grounds on which he objects, so that it may be cor¬ 
rected.®® Where an erroneous proposition of law 
is asserted, as applied to the case on trial, it is 
sufficient to except generally, without stating the 
ground of objection.®® If the objection, by a rea¬ 
sonable and fair construction of the language used, 
can be said to present the point of the objection, it 
is sufficient.®® It has been held that an exception 
on the ground that an instruction assumes facts not 
proved in the case need not point out specifically 
wherein it assumes such fact,®i and an objection 
that, where defendant's claim of set-off was with¬ 
drawn and the plea stricken, there was no longer 
any such issue in the case to ber submitted to the 
jury is sufficient.®® 

§ 422. -Objections or Exceptions Insuffi¬ 

cient as Too General 

Various objections and exceptions to Instructions 
given have been held Insufficient as falling to point out 
any particular error. 

The following exceptions or objections have been 
held too general to point out any particular error 
in the instructions; That the charge was not a 


sa. ra.—<7ollins v. Leafey, 16 A- 765, 

124 Pau 208. 

64 C.J. p 249 note 12. 

83. Wis.—^atldred V. Oconto Co., 8’3 

Wis. 188. 

84. Colo.—Denver, etc., It. Co. v. 

Tounir* 70 P. 688, 30 Colo* 849. 

64 aj. p 949 note 18. 

XHi IKiSioiixt 

(1) Under a statutory amendment, 
it is no longsr necessary to state 
the grounds for objections to in¬ 
structions at the time objection is 
mads.—Whits V. Metropolitan Life 
Ins. Co., 2do.Xpp., 218 S.W.2d 796. 

(2> However, prior to the amendi- 
ment it was necessary to state the 
grounds for an objection to instruc¬ 
tions.—Coogaa V. Kightbawk Freight 
Service, Mo.App„ 198 8,W.2d 888. 

Xa Washington 

(1) Under a statute providing that 
exceptions to a charge may be taken 
by specifying the parts of the charge 
excepted to, it is not necessary to 
stats the reasons or grounds for the 
exception.—Higgins v. Radaoh, 128 F. 
2d 862, 12 Wash.8d 828. 

<2) Kowsver, an exception must 
under court rules, sufficiently apprise 
the Judge of the matters In dispute 
and, under this rule, where defend¬ 
ant **obJ«cted and excepted'* to re¬ 
fusal to give requested instructions 
without stsAing any reason, the gen¬ 
eral exception to refusal of the oourt 
to give requeeted instructions was in¬ 
sufficient—Hansen V. Columbia Hrew- 
eries. 122 P.2d 489, 12 Wash.2d 554. 


58. Colo.—Denver, etc., R. Co. v. 

Young, 70 P. 688, 80 Colo. 849. 
Utah.—Farnsworth v. Union Pac. 
Coal Co., 89 P. 74. 82 Utah 112. 

56. Ala.—Love v. Riddick, 146 So. 
617, 226 Ala. 234—Harris v. 

Wright, 14«4 So. 884, 225 Ala. 627. 
Md.—Sleland v. Oallo, 71 A.2d 45. 
194 Ind. 282—Salisbury Ooca Cola 
Bottling Co. V. Lowe, 4 A.2d 440, 
176 Md. 280. 

N.M.—Frel v. Brownlee, 248 P.2d 871, 
56 N.M. 677. 

Or.—Oarrett v. Bugene Medical Cen¬ 
ter, 224 P.2d 668, 190 Or. 1X7— 
Wilson v. State Indus. Acc. Com¬ 
mission, 219 P.2d 188, 189 Or. 114 
—Smith v. Pacific Northwest Pub¬ 
lic Servics Co., 29 P.2d 819, 146 
Or. 422. 

Tex.—^Airline Motor Coaches v. 
Fields, 166 S.W.2d 917, 140 Tex. 
221—Daniels v. Ramirez, Civ.App., 
209 aw.2d 972—Dean v. Safety 
Cas. Co.. Civ.App., 190 aw.^d 760, 
refused for want of merit—Hall’s 
Bayou Realty Corp. v. James, Civ. 
App., 107 S.W.2d 1118, error dis¬ 
missed—Mol>onald v. Cartwright 
Civ.App., 72 S.W.2d '887, error dis¬ 
missed—^Texas & N. O. R. Oo. v. 
Owens, Civ.App., 54 S.W.2d 848, er¬ 
ror refused. 

Va.—Volght V. Reber, 46 S.B.2d 15, 
187 Va, 167. 

W.Va.—Horchler v. Van Zandt 199 
S.B. 66, 120 W.Va. 452. 

64 C,J. p 960 note 18. 
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Hot neoessavy to anake adversary's 
case 

Rule of Civil Procedure requiring 
that exceptions point out specifically 
the error in the charge does not re¬ 
quire opposing party to point out 
to his adversary the proof required 
to make out his case.—Daniels v. 
Ramirez, Tex.Clv.App., 209 S.W.2d 
972. 

BzpUoit statement 
An objection to giving of Instruc¬ 
tions should explicitly and not in- 
ferentially state that ground of ob¬ 
jection was that instruction intro¬ 
duced a false issue.—Frei v. Brown¬ 
lee, 248 P.2d 671, 56 NT.M. 677. 

57» Ark.—^Missouri Pac. R, Co. v. 

Overton, 109 S.W.2d 485, 194 Ark. 

; 754—Standard Oil Oo. of Louisi¬ 

ana V. Webb, 108 S.W.2d 1086, 194 
Ark. 569. 

64 C.J. p 950 note 19. 

58. N.H.—Haines v. Republic Fire 
Ins. Co., 59 N.H. 199. 

Or.—Nlckum v. Gaston, 88 P. 671, 
85 P. 81, 24 Or. 880. 

59. Or.r-4Nnckuxn v. Gaston, supra. 

60. Tex.—Fort Worth 8b D, C. Ry. 
Oo. V. Kidwell. 245 aW. 667, 112 
Tex. 89—^Panhandle 8b S. F. Ry. 
Oo. V. Wright Herndon Co., Civ. 
App., 195 S.W. 216. 

61. Iowa,—Davis v. Strohm, 17 Iowa 
421. 

69. Md.—Davison Chemical Co. v. 
Andrew Miller Co., 89 A. 401, 122 
Md. 184. 
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proper statement of the law applicable that it 
was "on the wrong theory;”®^ that it incorrectly 
defined legal terms;®® that it did not correctly 
state the circumstances under which damages were 
recoverable®® or correctly charge on the measure 
of damages ;®7 that it failed to submit the real 
issue,®® or submitted an issue not made by the 
pleadings, without stating the issue;®® that it was 
argnimentative,^® ambiguous,'^^ misleading,^® incon¬ 
sistent,*^® inappropriate, or inapplicable that it 
improperly assumed facts'^® or expressed an opin¬ 
ion on the facts ;7® or that it misstated the testi- 
mony.'^7 So an objection that a charge was im¬ 
proper or on the weight of the evidence, without 
specifying why, is too general for consideration.^® 

§ 423. - Scope and Questions Raised 

Where the ground of exception Is expressly stated, 
none other than the stated objection can be considered, 
and a general exception challenges merely the correctness 
of the legal proposition which the charge affirms. 

Where the ground of exception is expressly 
stated, none other than the stated objection can be 
considered.*^® An exception asserting that instruc¬ 
tions should not have been given because not appli¬ 
cable to the evidence does not challenge the cor- 
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rectness of the legal propositions stated.®® On the 
other hand, an offer of a correct instruction on a 
particular issue should be considered as a specific 
objection to instructions given in conflict there- 
with.®i Various cases have been considered by the 
courts, in which a particular exception was held 
sufficient®® or insufficient.®® 

By general objection or exception, A general 
exception challenges merely the correctness of the 
legal proposition which the charge affirms,®^ and 
cannot, it has been said, be construed as extending 
beyond the matter which immediately precedes it.®® 
Such an exception to a charge does not bring up 
any particular remark made by the judge,®® or any 
omission in such charge,®7 unless the attention of 
the judge was directed to the point at the time.®® 
In short, a general exception will be insufficient 
where the special point of the objection insisted 
on is such that if it had been specifically pointed 
out at the trial it might have been obviated®® or 
where the general objection was calculated to di¬ 
vert the attention from the special objection on 
which the party intended to rely.®® 

Where there is some substantial error which mxs- 


es. Arlz.—Schmerfeld v. Hendry, 245 
P.2d 420, 74 Arlz. 169. 

Or,—^Kaller v. Spady, 24 P,2d 861, 
144 Or. 206. 

Tex.—^McDonald v. CSartwright, Civ. 
App., 72 S.W.2d 837, error dis¬ 
missed. 

64 C.J. p 960 note 24. 

64. Mo.—^Ilgenfrltz v. Missouri Pac. 
Ky. Co., 165 S.W. 864. 169 Mo.App. 
652. 

65. Tex.—^Baker Co. v. Turpin, Civ. 
App., 68 aW.Sd 154, 

Synonymous terms 
Exceptions to definition of ‘‘actual 
cash value" in submission of special 
issue, that it was an inadequate and 
improper definition, and merely de¬ 
fined the term in words of synony¬ 
mous legal meaning, furnished the 
Jury no legal guide, was confusing, 
and prejudicial, were too general.— 
Northern Ins. Co. of New York v. 
Molloy, Tex.Clv.App., 146 S.W.2d 281, 
error dismissed. Judgment correct 

66 . Tex.—Baker Co. v. Turpin, Civ. 
App., 58 S,W.2d 154. 

67. N.J.—Smith V. Atlantic City R. 
Co., 66 A 1000, 74 N.XIaw 452. 

64 C.J. p 961 note 28. 

68 . Ga—Thomas v. Parker, 69 Ga. 
288. 

68 . Tex.—Shahoub v. De Lade, Civ. 
App., 69 S.W.^ 954, error dis¬ 
missed. 

70m XIL—Goldstein v. Smiley, 48 NJBJ. 
208, 168 m 488. 


Vt—Owen V. Brown, 41 A 1026, 70 
Vt 621. 

7L Tex.—Colvard v. Goodwin, Civ. 
App., 24 S.W.2d 786. 

72 . Conn.—McCue v. McCue, 128 A 
914, 100 Conn. 448. 

64 CJ. p 951 note 82. 

73- Ga—Dawson Paper Shell Pecan 
Co. V. Montezuma Pertlllxer Co., 
90 S.E. 984, 19 GaApp. 42. 

Or.—Adsklm v. Oregon-Washington 
R. St Nav. Co., 276 P. 1094, 129 Or. 
169. 

74. Tex.—Schaff r. Lynn, dvJtpp., 
238 S.W. 1084. 

64 CJ. p 951 note 84. 

76. Mass.—Emmons v. Alvord, 69 N. 
B. 126, 177 Mass. 466. 

Tex.—Shaboub v. De Lade, Civ.App., 
59 S.W.2d 954, error dismissed. 

76. S.C.—Walters v, Isturens Cob- 
ton Milla 81 as. 1, 68 8.C 186. 

64 C.J. p 951 note 86. 

77* Mich.—Keystone Lumber, etc., 
Mfg. Co. V. Dole, 5 N,W. 412, 48 
Mich. 870. 

7a Tex.—Texas Mexican Ry. Oo. v, 
Bell, C1V.APP., 110 8.W.2d 199, error 
dismissedr-Karotkin Furniture Co. 
V. Decker, av.App., 82 S.W.2d 708, 
affirmed. Com.Ajpp., 50 S.W.2d 795. 

76- Ark.—Coca Cola Bottling Oo. of 
Blytheville v. Doud, 76 S.W.2d 87, 
189 Ark. 986. 

Mo.—McCoy V. St Joseph Belt Ry, 
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Co., 77 S.W.2d 176, 129 Mo.App. 
606. 

64 CJ. p 961 note 41. 

80. Xowa—Halner v. Churchill, 178 
N.W. 882, 183 Wr.W. 624, 191 Iowa 
1126. 

81- Ark.—Anglin r. Marr Canning 
Co., 287 S.W. 440, 158 Ark. 1. 

Sa Ohio.—Pecsok V. Milllkin, 178 
N.B. 626. 86 Ohio App. 548. 

64 CJ. p 951 note 44. 

sa Mo.—McCoy v. St Joseph Belt 
Ry. Oo., 77 S,W.2d 175, 229 Ma 
App. 506. 

64 CJ. p 961 note 45. 

86 , Tex.—National Indemnity Un¬ 
derwriters of Amerioa v. Washinr- 
ton, Civ.App., 119 S.W.2d 1071. 

64 CJ. p 951 note 46. 

sa Ala.—Andress v. Broughton, II 
Ala. 200. 

64 CJ. p 952 not# 47* 

sa Minn.—Foster r, Berkey, 6 Minn, 
851. 

64 CJ. p 958 note 48. 

87. Oa.—^Davies v. West Lumber Co., 
123 S.B. 757, 82 Qa.App. 460. 

64 CJ. p 962 note 49. 

aa Minn.—Castner t* The Dr. 
Franklin, 1 Minn. 7a 

64 CJ. p 962 note 50. 

80. Mass.—Brick v. Bosworth, 69 
N.BL 86. 162 MaM. 284. 

64 CJ. p 952 note 61. 

OOm NJBC.—Matthews v. Clough, 49 A 
687, tdK.H. 600. 
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led the jury,5i or where a single proposition is 
charged incorrectly as a statement of law, or the 
whole chaise is bad, as discussed supra § 420, a 
general exception is sufficient, and the excepting 
party is under no duty to request that the rule, as 
formulated correctly, be charged,unless the error 
is the result of a mere inadvertence, and so would 
have been corrected had the attention of the court 
been called to it^* 

Application of rules. A general objection or ex¬ 
ception has been held insufficient to raise the point 
as to the time or circumstances of giving the in¬ 
struction;®^ to the use of objectionable language 
to merely formal defects;®® that the charge was 
based on incompetent evidence®*^ or on facts not 
shown by the evidence;®® that it was misleading 
or ambiguous®® or inconsistent with other instruc¬ 
tions given that it was incomplete or inaccurate 
that it failed to define a term used therein;® that 
it erroneously assumed facts in dispute^ or ignored 
issues;® that it varied from the request made;® 
that it was erroneous in its statement of facts 
or that it stated the wrong measure of damages.® 
Where a proposition charged is correct, but sub¬ 
ject to a qualification, a general exception is insuffi¬ 
cient to raise the objection that the proposition 
should have been charged with the qualification,® 
So a general exception to the summary of facts 
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by the court and its statement with respect thereto 
is insufficient to raise the question of a merely in¬ 
accurate, but not otherwise unfair, summary of 
the facts.i® Other particular points have been held 
not raised by a general exception or objection.^^ 

A. general objection has been held sufficient as 
against an instruction which invades the province 
of the jury,i® and it has been held that an instruc¬ 
tion that the jury should find for plaintiff if they 
believed certain matters, not supported by either 
pleadings or the evidence, is erroneous although 
the attention of the court was not called to the 
insufficiency of the pleadings and evidence.^® 

§ 424. Objections or Exceptions to Failure or 
Refusal to Instruct 

An exception to a refusal of requests or failure to 
charge should specify the particular omission and a 
general exception Is Insufficient. 

An exception to a refusal of requests or failure 
to charge should specify the particular omission^^ 
or point out which requests were not sufficiently 
covered by the charge and a general exception 
to a refusal to give several instructions requested 
collectively is usually held insufficient^® if any one 
of the series is erroneousi*^ unless the court ex¬ 
pressly permits the taking of a general exception,i® 
although the rule does not prevail, or has been 


91* Maaa.-^Brlck v, Boaworth, SS N. 

a, SS, ISS Mast. Hi. 

99* N.T.--<»Uroy v. lx>ftua, 48 If.T. 

a 6SS, St MIsa X05. 

99* N.T.-—QUroy v. tioftua, supra, 
M. Kan.—^Topeka v, Hsitman, 28 P. 
1086, 47 Xan. 788. 

Ark.—Sloan v. Little Rock R.. 
etc.. Co.. 117 S.W. 581. 88 Ark. 574. 
64 CJ. p 858 note 68. 

99* Neb.—Kerxoc v, CampbsH, 66 
N.W. 424. 47 Neb. 870. 

64 C.J. p 651 note 60. 

87. Ark.—Frauenthal v. Bridfeman. 
7 S.W. 888. 50 Ark. 848. 

99* N.R.—JBmery v, Boston, etc., R. 

Co., 66 A. 867. 67 N.K. 484. 

64 CJ. p 858 note 62. 

99k Mass.-Fairman v. Boston, etc., 
R. Co.. 47 N.B. ns, 168 Mass. 170. 
64 C.J. p 858 note 68. 

t* N.K.—Matthews v. Clourh, 48 A. 
687, 70 N.a 660. 

Or.—Weinstein v. Wheeler, 15 P.2d 
888 , 141 Or. 246. 

9* Ark.—Bain v. Ft Bmith Light 
A Traotlon Oo., 172 8.W. 848, 116 
Ark. 125. L.aAltl5D mU 
64 CJ. p 852 noU 65. 

9 * Mo.—Kirby v. Lower, 124 8.W. 
24, lit MoAppb 677* 


A Ark,—F. Idech. Mfr. Co. v, James. 

861 S.W. 24, 164 Ark. 187. 

64 CJ. p 868 note 67. 

$• Ark.—Sneed v. Reynolds, 266 S. 

W. 686. 166 Ark. 681. 

64 CJ. p 863 note 68. 

6 * U.S.—Beaver v. Taylor, HI., 88 
U.S. 46, 28 USd. 787. 

64 CJ. p 868 note 69. 

7. HD’.S.—Philip Schneider Brewing 
Co. y. American Ice-Maoh. Oo.. 
Colo., 77 F. 188, 86 CCA. 88. 

H CJ. p 868 note 70. 

8* Ark,—Lafiln v. Brooks, 82 aW. 
2d 168, 180 Ark. 1167. 

9* N.T.—Cook V. McClure, 58 N.T. 
487, 17 Am.R. 270. 

10 . U.a— Taaoo A M. V. R, Co. v. 
Long, Tenn., 201 V. 881, 120 CCA. 
218. 

11. Ark.—Rittenhouse v. Bell, 158 a 
W. nil, 105 Ark. 815. 

64 CJ. p 858 note 74. 

la Ark.—Union Seed A Fertilizer 
Oo. V. St Louis, L M. A S. Ry. Co., 
181 aw. 888, 121 Ark. 585. 

la Ky.—JefCHes* Bx*r v. Ferree, 188 
S.W. 646, 175 Ky. 18. 

lA Tex.—Smulcer v. Rogers, Olv. 
App., 266 S.W.2d 120, refused no 
reversible erroiw^exas Cooa Cola 
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Bottling Co. V. Lovejoy, Civ.App., 
11 % S.W.2d 208, error dismissed. 
Wash.—Heltfeld v. Benevolent and 
Protective Order of Keglers, 820 
P.2d 665, 86 Wash.2d 686, 18 A.L.R. 
2 d 888. 

64 CJ. p 954 note 77. 

Bxoeptloa held suficUnt 

Mo.—Spalding v, Robertson, 206 S. 

W.2d 517, 867 Mo. 87. 

Tex.—JTarry Warehouse A Storage 
Co. V. I>uvall, 116 S.W.2d 401, 181 
Tex. 466—Richards v. Weatmore- 
lanA avJWpp., 68 S,W.2d 715— 
Walter Irvin, Inc., v. Vogel, Civ. 
App., 158 S.W.2d 98, error refused. 
64 CJ. p 964 note 77 [c]. 

15. Or^Wells ▼. Caark A Wilson 
, Lumber Co., 286 P, 288,114 Or. 287. 

lA U.S.—Ohateaugay Ore, etc., Oo. 
V. Blaka N.T., 12 aCt 781, 144 
U.S. 476, 86 UBd. 510. 

64 CJ. p 854 note 78. 

17. U.S.—Union Pao. It Co. t. Cal¬ 
laghan, Colo., 15 S.Ct. 488, 161 U. 
S. 91, 40 UBd. 62A 
64 CJ. p 964 note 80. 

la N.T.—McKinley ▼. Metropolltsa 
St R. Co., 78 N.T.a 218, 77 App. 
Div. 256. 

64 O.J. p 955 note 81* 
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modified, in some jurisdictions,as where the 
court, in its discretion, may require counsel to 
specify the reasons for the exceptions.^o A mere 
assertion of error in the charge as given is not a 
good exception to the failure or refusal of the 
court to charge as requested.^! Where the re¬ 
quests to charge are numerous, and some are fully 
complied with while others are in part, or wholly, 
disregarded, a general exception to the refusal of 
the requests is insufiicient.^^ 

Where a party makes several requests to charge 
on different questions, and an exception is taken 
for failure to charge in "exact accordance with the 
requests,” every proposition must have been such 
that the party was entitled to the instructions prayed 
in order to sustain the exception.^^ It has been 
held that an objection to a refusal of a request to 
instruct the jury to return a verdict for defendant 
because plaintiff’s evidence is insufficient to sustain 
a verdict is too general if it does not point out 
wherein the evidence is insufficient.^^ An exception 
is insufficient where it is taken to the refusal of 
"each and all” of the instructions requested,25 or 
to certain numbered paragraphs of the charge re¬ 
quested,^® or to a refusal to give the instructions 
requested, "except so far as embraced in the gen- 
erd charge," or other equivalent expressions.^^ Al¬ 
so, it has been held that an exception to a refusal 
to give a requested instruction must show when the 
request was made and that it was made at the 
proper time.*® It has further been held that, while 
exceptions to instructions given must state the 
grounds for such exceptions, as discussed supra 
§ 421, it is not necessary to state the grounds for 
an exception to a refusal to give requested instruc¬ 
tions.*® 

19. Md.—^McCosker v. Banks, 35 A. 

935, 84 Md. 292. 

64 C.J. p 955 note 92. 

90. N.H.—Lynch v. L. B. Sprague, 

Inc., 56 A.2d 697, 95 INT.H. 486— 

Bavis V. State, 52 A.2d 793, 94 (NT.H. 

321—^Peppin v. Boston & 2d. R. R., 

169 A. 877, 86 N.K. 895. 

9L Ga.—^La Hatte v. Walton, 184 S. 

B. 742, 53 Ga.App. 6, 

N.J.—Glmbel v. Laird & Co., 194 A. 

616, 119 N’.J.Law 170. 

W.C.—Karpf V. Adams, 74 S.B5.2d 326, 

287 N.C. 106. 

93. Tex.—^Toung t, Idassey, Civ. 

App., 95 S.W.2d 542. ailLrmed 101 
S.W.2d 809, 128 Tex. 638. 

6*4 C.J. p 955 note 83. 

93. W.T.—White V. Hoyt, 73 K.T. 

505. 

94L Tex.^—Clehume St. Ry. Co. v. 

Barnes, CtvApp., 168 S.W. 99L 


If all the requested instructions are proper and 
should have been given,®® or if all but one are 
given,®^ a general exception is sufficient. Excep¬ 
tions are sufficiently specific where it appears that 
each offer or request was separately made and 
passed on, and each ruling excepted to.®* An ex¬ 
ception, taken after the court concludes its review 
of written requests to charge, to its refusal to give 
several of them is sufficient without repeating the 
request in taking the exception,®® and an exception 
"to the refusal of the court to charge specifically 
as requested” has been held to be an exception to 
the refusal of each request.®^ Where there was but 
a single request, an exception to the refusal of the 
court to charge as requested is sufficient,®® 

It has been held that where the court is asked 
to correct a charge as given, a request being made 
immediately following the giving of the charge, a 
general exception taken immediately thereafter is 
an exception not only to the charge as given, but to 
the refusal to change the charge as requested.®® 
Any reason which the court may have stated for 
refusing to give the instructions is immaterial, and 
no exception to this reason stated is required.®^ 

Modification of requests. Where the court gives 
a requested instruction, although its effect may be 
destroyed by other instructions, exception should be 
taken to the modification or qualification of the in¬ 
struction and not to a refusal to give such instruc¬ 
tion.®® On the other hand, it has been held that 
"when a request is refused, cither expressly or im¬ 
pliedly, and a modified or independent proposition 
is charged instead, correct practice requires the 
party who considers himself aggrieved to except to 

3L S.C.—Sellers v. Hancock, 20 S.B. 
18, 49 ac. 40. 

39; Ala.—v. Bibb, 55 Ala. 
411. 

64 C.J. p 956 note SL 

N.T.—Murray v. Narwood, 84 WT. 
B. 958, 192 N.T. 172. 

34 . N.J.—Consolidated Traction Co. 
V. Chenowith, 15 A. 1067, 61 N.J. 
Law 564. 

30. Utah.-—Booth V. Swesey. 8 WT.Y. 
276—2'amsworth v. Union Pac. 
Coal Co.. 89 P. 74. 32 Utah 112. 

aa. Ohio.—Indttstrtai Commission of 
Ohio V. Likens, 156 N.B. 414, 23 
Ohio App. 167. 

37. Mont—Chessman v. Hale, 79 P. 
254, 81 Mont 577, 68 L.R.A. 410. 

aa U.S.—Sacramento Suburban 
Fruit Letnds Co. v. Anderson, CCA, 
Cal., 86 F,2d 987. 


95. IT.S.—Cleveland, etc., R. Co. v. 
Zider, Ill., 61 F. 908, 10 C.C.A. 151. 

96. U.a— Baush Mach. Tool Co. v. 
Aluminum Co. of America, C.C.A. 
Conn., 79 F.2d 217. 

yt—Johnson v, Moore, 196 A. 246, 
109 Vt 282—Perkins v, Vermont 
Hydro-Blectrlo Corporation, 177 A. 
681, 106 Vt 867. 

64 CJ. p 955 note 87. 

97. Mass.^—^Pendleton v. Boston Ble- 
vated Ry. Co., 185 N.H 36, 266 
Idass. 214. 

64 C.J. p 955 note 88. 

98. Gku—Dickerson v. Porter, 7 S.B. 
2d 221, 189 Ga. 671. 

99. Or.—Smith V. Pacific Northwest 
Public Service Co., 29 P.2d 819, 146 
Or. 422. 

sa W.Va.—Ocheltree v. McClong:, 7 
W.Va. 232. 
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the refusal to charge as requested, and, by an in- i general exception to the modification of the requests 
dependent exception, to the charge as made.”®® A | submitted is insufficient.40 


3. Effect op Failuke to Object or Except 


§ 425. In General 

Failure to object or except to the giving or refusing 
of Instructions ordinarily operates as a waiver of any 
defect or omission In the Instructions. 

Failure to object or except to the giving or refus¬ 
ing of instructions ordinarily operates as a waiver 
of any defect or omission,^! and instructions to 
which no objection or exception is taken become the 
law of the case,governing the jury.^3 Where, 
after exception is taken to a charge, the court 


recharges the jury on the same subject, and no 
further exception is taken, any error in the latter 
charge is cured.**^ So, if exception is taken to a 
particular statement in a charge, and the court 
thereupon modifies it, but no exception is taken to 
the modification, it will be considered acceptable.^^ 
An exception to a portion of the charge is without 
merit, where other instructions to the same effect 
were not excepted to.**® However, a party does not 


39. N.Y.—llrozek v, Steinway R. Co., 
56 iNT.B. 395, 161 N.T. 63. 

40. U.S.—Connecticut Mut, ti. Ina. 
Co. V. TTnIon Truat Co., (N’.T.. 5 
act. 119, 112 U.8. 250. 28 LuBd. 
708. 

64 C.J. p 956 note 99. 

41. Ark.—MIsaourl Pac. R. Co. v. 
Gilbert, 178 S.W,2d 76. 206 Ark. 683 
—‘Mlaiiouri Pac. R. Co. v. Ranee, 
93 S.W.2d 317, 192 Ark. 6<32. 

Oa.—-Kdmlaton v. Whitney X^d Co., 
82 S.RSd 269, 198 Qa. 546—McCow- 
•A V. Aldred. 69 S.B.2d 660, 85 Qa. 
App, 373, error transferred 67 S. 
S12d 478, 208 Oa. 483—Dowdle v. 
West Lumber Co., 64 S.B.2d 882, 79 
ChLApp. 663. 

Ind.—Pittman-RIre Coal Co. v. Han- 
aen, 73 N.B.2d 864, 117 Znd.App. 
598. 

Ky.—RHnk v. Kennedy, 161 S.W.2d 
68. 286 Ky. 666—Qrfgaby v. Oriffa- 
by. 81 8.W.8d 696. 249 Ky. 727. 
Minn.—Melser v. Snow, 29 N.W.2d 
647, 226 Minn. 69. 

Mo.—King V. Kanaaa City Life Ina. 

Co., 164 8.W.2d 458, 860 Mo. 76. 
N.M.—Rail V. Carter Tobacco Co., 
71 P.2d 683, 41 N.M. 613. 

N.T.—Vallone v. City of New York. 

68 N.T.aSd 27, 271 App.Dlv. 984. 
N.O.—McLean V, McLean. 74 S.B.2d 
820, 237 N.C 122—Carolina Coach 
Co. V. Central Motor Llnea, 50 S.EI. 
2d 909, 329 K.C, 850. 

Ohio.—Dietach v. Bumalde Motor 
Freight Ltnee, App., 82 N.B1.2d 559 
—Portney v, Frank, 66 N.B}.2d 290, 
77 Ohio App. 367—Olsen v. Baat- 
em Automobile Forwarding Co., 26 
N.B.2d 788. 68 Ohio App. 863. 
Okl.—Carter Oil Co. v. Johnston, 267 
P.2d 817. 208 Okl. 664—Mason v. 
McNeal, 160 P.3d 461, 187 Okl. 81. 
Pa.—Pryor v. Chambersburg Oil A 
Qmm Co., 108 A.8d 4*26, $76 Pa. 621— 
Freentan, to Um of Weinstook, v. 
Miners Sav. Bank, Pittston, 19 A. 
2d 614, 144 Fa.Super. 640—Rubin 
Bros, Wasu Oo. v. Standard Bauip- 
msnt Co., Gom.Pl., 60 Dauph.Co. 401 
—Rssss T. Jonas, OowuPl, 82 Bel. 


Co. 582, 12 Som.Leg.J. 157—Haenel 
V. R. C. McCarty Trucking Co., 
Com.Pl., 31 Brie Co. 440—Schmidt 
V. Martz, Com.PL, 19 Northumb. 
IrfOg.J. 96. 

S.C.—^Blackwell v. Prudential Ins. Co. 
of America, 34 S.B.2d 57, 206 S.C. 
320—Drayton v. Industrial Life & 
Health Ins. Co., 31 S.E.2d 148, 205 
S.C. 98. 

Tenn.—^Hamilton v. Carter, 14 Tenn. 
App. 337. 

Tax.—^Dimmltt v. Dlmmltt, Civ.App., 
268 S.W.2d 648, error dismissed— 
McOullom V. McClain, Civ.App., 227 
S.W.2d 333—City of Brown wood v. 
Anderson, Clv.App., 92 S.W.2d 826. 
Utah,—Employers* Mut Liability 

Ins. Co. of Wis. V. Allen Oil Co., 
268 P.2d 445. 

Vt—Croteau v. Allbee, 91 A.2d 808, 
117 Vt 832—Glass v. Bosworth, 34 
A.2d 113, 113 Vt 303. 

Wash.—Johnson v, Peterson, 264 P. 
2d 237, 43 Wa8h.2d 816—Carlson v. 
Ahl, 98 P.2d 1081, 2 Wa8h.2d 546. 
W.Va.—Rice V. Builders Material Co., 
2 S.B.2d 527, 120 W.Va. 585. 

64 O.J. p 966 note 2. 

Oinlssioa of dednittoii 
It is never error to fall to define 
a legal term unless the charge Is ex¬ 
cepted to for that reason.-Ranne v. 
Jackson, Tex.Civ,App., 126 S.W.2d 
407. 

Statutes relating to inherently er¬ 
roneous Charge 

The statute providing that sny ad¬ 
verse ruling or instructions of the 
court shall be deemed excepted to 
for all purposes does not obviate ne¬ 
cessity of seasonably calling atten¬ 
tion of the court to inadvertent 
omissions or errors in charge, but 
merely eliminates need for taking ex¬ 
ception where court has acted ad¬ 
versely after its attention has been 
directed to alleged error, and hence 
inadvertent omission by the court of 
agreed-on instructions as to speed 
could not be made ground for new 
trial where attention of the court 
was not timely called to such omis¬ 
sion. 


Minn.—Storey v. Weinberg, 81 N.W, 
2d 912, 226 Minn. 48. 

Ohio.—^Portney v. Frank, 66 IN.E}.2d 
290, 77 Ohio App. 357. 

4a. Minn.—^Mattfeld v, Nester, 32 
N.W.2d 291, 226 Minn. 106, 8 A.L.R. 
2d 909. 

N.Y.—Kelekian v. Peinberg, 118 N.Y. 
S.2d '641. 

Wash.—Tonkovlch v. Department of 
Labor & Industries of State, 196 P. 
2d 688, 31 Wash.2d 220—Cartledgo 
V. Allen, 170 P.2d 660, 25 Wash.2d 
300. 

64 C,J. p 957 note 8. 

After nLOtiou for directed verdict 
Where defendant at close of case 
filed motion for a directed verdict, 
and court reserved decision on mo¬ 
tions, question of sufficiency of proof 
of negligence survived the charge of 
court as to negligence, and portions 
of charge to which defendant did not 
except could not be considered as 
establishing law of case.—Qallagher 
V. Citizens Water Works of Town of 
Highlands, 104 N.T.S.2d 195, 278 App. 
Div. 792, affirmed 104 N.B.2d 863, 303 
N.Y. 806. 

43. R.L—McBlroy v, Carney, 124 A. 
98. 

44- Vt—Bonaazl v, Fortney, 110 A, 
439, 94 Vt 268. 

45- Minn,—Torkelson v. Minneapo¬ 
lis & St L. R. Co., 184 N.W. aOV, 
117 Minn. 73. 

48 . Oa.—Wilson v. Harrell, 76 S.B. 

2d 486, 87 Oa.App. '793. 

Mass.—^Blanchard Lumber Oo. v. 

Maher, 145 N.B. 62, 250 BCass. 168. 
Blffsreat cause of action 
Failure of trial Judge to instruct 
Jury on cause of action for breach 
of contract was not error, where 
proof did not establish breach of con¬ 
tract no request to charge on that 
cause of aotion was made end no ex¬ 
ception taken to the charge made on 
another cause of aotion arising out 
of the same transaction.—Bulkeley v. 
Van Valey, 128 iN.Y.S.2d 463. 
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waive an exception to a refusal of an instruction 
by not renewing his exception to subsequent addi¬ 
tions to the charge which do not deal with the 
subject matter of the requested instruction.^^ 

Where the verdict of the jury has been made to 
turn on an erroneous charge, and the judgment on 
the merits is thus founded on error, the judgment 
will be reversed, although no exception was taken 
thereto.^^ Where the appellant was misled into 
omitting to except, the same result will follow if 
justice requires it^® Although a party may not ex¬ 
cept to all the rulings in which there is error, he 
cannot be denied the benefit of the exceptions that 
he does take.®® Conversely, when specific objec¬ 
tions are taken to instructions, any others which 
might have been urged, but were not, must be 
deemed to have been waived.®^ Failure to object 
to an erroneous instruction given is not a waiver 
of objection to an erroneous refusal to give a ten¬ 
dered instruction which correctly stated the law.®^ 

Where a portion of a charge which is excepted 
to is erroneous, the failure to except to other por¬ 
tions presenting similar erroneous propositions, 
which are not conceded, but are disputed on the 
trial, does not cure the error in the part which is 
excepted to.®^ A failure to except to instructions 
as to burden of proof does not preclude a party 


from relying on the doctrine of res ipsa loquitur.®^ 

§ 426. Particular Objections Waived 

Various objections have been held waived by the 
failure to object or except to the giving or refusing of 
instructions. 

Under the general rule stated supra § 425, failure 
to object to instructions on the ground that they 
were oral when required to be in writing®® or were 
not indorsed as “given,”®® that they contradict an 
instruction already given,®^ that they improperly 
assume facts®® or misstate the evidence,®® or that 
they are not warranted by the pleadings®® or sup¬ 
ported by the evidence®^ is a waiver of the objec¬ 
tion, although, on the other hand, it has been held 
that failure of plaintiff to object when the court 
stated a conclusion of fact not warranted by the 
evidence does not supply the want of testimony 
necessary to sustain defendant's contention.®® 

A party does not, by his failure to except to the 
giving or refusing of an instruction, waive his right 
to claim that the verdict is against the weight of 
evidence;®® but, where defendant acquiesced in the 
charge as to the exact amount recoverable if they 
should find for plaintiff, it has been held that de¬ 
fendant waived his contention that the amount of 
the verdict was at variance with the proof.®® 


47. U.S,—Cal-Bay Corp. v, XT. S,, C.C. 

A.Cal., 169 F.2d 15. certiorari de¬ 
nied 69 act 134. 336 U.S. 859. 93 
UBd. 466. 

Mass.—Shawsheen Manor Corp. v. 
Oolantino. 110 N.EL2d 380, 329 Mass. 
716. 

Old.—'Boston V. Muncy. 233 P.lld 800, 
204 Okl. 603, 25 A.L.K.2d 1208. 

48. Cal.—Cavasrnaro v. City of ISfapa, 
196 P.2d 25. 86 Cal.App.2d 617. 

Me.—^Perry v. Butler. 48 A.2d 631, 
142 Me. 154. 

Pa.—^Pryor v. Chambersburg 0*1 & 
Gas Co.. 103 A.2d 425. 376 Pa. 521. 
WaslL—Biesso v. Department of La¬ 
bor and Industries, 216 P.2d 762, 
86 Wa8h.2d 63—Tonkovlch v. De¬ 
partment of Labor Sc Industries of 
State, 195 P.2d 688, 31 Wash.2d 
220 . 

64 aj. p 957 note 3. 

Partloiilar exceptions lield not waived 
K.Y.—Goodheart v. American Air¬ 
lines. 1 N.T.S.2d 288. 252 APP.Div. 
460. 254 APP.D1V. 566. 

Wls.—^Deaton v. Unit Crane Sc Shov¬ 
el Corp., 61 N.W.2d 552, 266 Wls. 
S49. 

4p. XT.S.—Gougar v. Morse^ C.C. 
Mass., 66 7. 702. 

Sdu Mdw—MacUnto^ v. Comer, 33 
Md. 698. 


SL Iowa.—^Prlce v. Burlington, eta, 

R. Co.. 42 Iowa 16. 

68 . Ind.—Westem Ind. Gravel Co. 
V. Opp, 99 INr.B.2d 266, 121 IniLApp. 
678. 

53. N.T.—^Tyler v. Brodc, 68 W.T. 
418. 

BlglLt to snlmiissloii of tssne to Jury 
Defendant's fallurs to object to 
portion of charge stating that, as 
court viewed evidence and as counsel 
conceded, there was no guestion of 
fact for Jury did not waive right to 
have factual issues raised by de¬ 
fendant submitted to Jury, where de¬ 
fendant had otherwise Insisted 
throughout trial that Issues of fact 
should be submitted to Jury.—^?tee- 
xnan. to Use of Weinstock, v. Miners 
Sav. Bank, Pittston. 19 A.2d 614, 144 
Pa.Super. 540. 

54. Mont—-Whitney v. Nbrthwest 
Greyhound Linea 242 P.2d 257, 126 
Mont 628. 

56- Colo.—Doyle v. Nesting, 88 P. 

862, 87 Colo. 622. 

64 C.J. p 957 note 14. 

68 . Ala.—Tyree v. Parham, 86 Ala. 
424. 

67. Cal.—Williams ▼. Southern Paa 

B. Ca, 42 P. 974. 110 Cat 467. 
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88> tr.S.—& Tuck.r CoU Oo. 
▼. Vonir, Pa., itl F. If, 14t C.CJL 
679. 

M OJ. p Iff not. 17. 

89. Mich.—MiddUtiraok T. 8h>oan, 
lie K.W. 421, IM Mlok. lie. 

64 or. p »fS not. 18. 

ea. as.—Merehaata* Bank ▼. Kann% 

C.aA.Mo., 71 F.Sd ns. 

K.7.—Walla T. Wtorld'a IMapanaaary 
Medical Aaaoo.. 14 N.a. m. 110 
KT. 630. 

01. Mo.—Harehaata’ Bank r, Hanna, 

c.aA.MoM 71 F.M ns. 

H.Mi—Ooapna fkxia oitad Is Ball v. 
CarUr Tobacco Co, 71 PM OSS, 
6M. 41 KM. ni. 

S.a—t/tpMy V. Ufa Ina. Co, ct Oa., 
70 S.B.Sd 140. Ill B.a Ml. 

04 CJ. p 068 not. 10. 

oa KC.—Aibunr T. Fair, is S.B. 
407, lU KC Ml. 

•3. Mo.—Hint T. Kanaaa Cltjr Ufa 
Ina. Oo., 104 aw.ld 460, UO Mo. 
78. 

M, K.T.—Fannlnc t. MkcM. IIT K. 

T.aid 181. affirmad IM M.T.aSd 
•81. SIS App,DlT. 1087. 



88 C.J.S, 


TRIAL § 426 

Wlicn instructions are deemed to be misleading, ness,®*^ the defect is waived unless called to the 
ambiguous,®® or lacking in fairness and definite- | attention of the court. 

65. Mlnn.—Shattuok v. Shattuck’s 66. Minn.—Bork v. Keller Mfgr. C3o.. 67- Minn.—Town of Wells v. Sulli- 
Ksfato, me N-.W. 409, 118 Minn. 148 N.W. 113, 126 Minn. 203. van, 14 N.W. 244. 126 Minn. '353. 

60. 

6 t C.J. p 968 note 22. 


See VoL 89 for §§ 427 to End 
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BASIS. 

page 1 

1. Similarly expressed 

(1) “BaMs" comes from the Latin and Greek “basis,” 
which meant a stepping, step, a base, or pedestal, and 
the English word means the foundation, groundwork, 
first or fundamental principle.—State ex rel Bonner v. 
Distnct Court of First Judicial Dist. in and for Lewis 
and Clark County, 206 P.2d 166, 172, 122 Mont. 464. 

page 2 

Other phrases: 

19. U.S—Bancroft v. U.S.. 49 F.Supp. 476, 480, 99 
Ct.Cl. 370. 

Additional phrases which have been 
adjudicated,^’ ’ 

21.1. Phrases 

(1) “Having as basis for” held to be synonymous with 
“on account of.“—Dohnng v ‘Kansas City, 71 S.W.2d 
170. 171, 228 Mo App. 519. 

BASKET. 

A vessel of varying capacity, made 
of flexible materials, such as osiers, 
cane, twigs, and rushes, commonly in¬ 
terwoven and bound at the top, used 
for the purpose of holding, protecting, 
or carrying any commodity. 

U.S.—U.S. V. Byrnes & Co., 11 Ct.Cust.App. 68, 69. 

BASTARD. 

25. Similarly defined 

(1) “Bastard" means lacking in genuineness; of a 
kind similar to but of inferior quality; it is sometimes 
used simply as an insulting remark.—In re Wills* Estate, 
240 P.2d 121, 128, 172 Kan. 293. 

BASTARDS 

§ 1. Definitions 

Library References 
Children Out-of-Wedlock <s=»l. 
page 7 

1 . Fla.—V. s. V. B. M., App., 281 So.2d 587. 

—State v. Coliton, 17 N.W.2d 546, 73 N.D. 582, 
156 A.L.R. 1403. 

Legitimacy of child born of artificial insemina¬ 
tion 

Cal,—People v. Sorensen, 66 Cal.Rptr. 7, 437 P.2d 495, 
68 C.2d 280, 25 A.L.R.3d 1093. 

N.Y.—Stmad v. Stmad, 78 N.YS.2d 390, 190 Misc. 
786—Gursky v. Gursky, 242 N.Y,S.2d 406, 39 
Misc.2d 1083—In re Adoption of Anonymous, 345 
N,Y.S.2d 430, 74 Misc,2d 99. 

Child of nobody 

N.J.—F. W. V. D. S., 199 A.2d 60, 83 N.J.Spuer, 144. 
N.Y.—Carolyn C. v. Frank G., 4.34 N.Y.S.2d 98, 106 
Misc.2d 510. 

Illegitimate children are humans and have their 
being 

Nev.—Weaks v. Mounter, 493 P.2d 1307, 88 Nev. 118. 
Wyo.—Jordan v. Delta Drilling Co., 541 P2d 39, 78 
A-LR-Sd* 1215. 

2. N.D.—State v. Coliton, supra, n. 1. 

3. U,S.—Scalzi v. Folsom, D.C.R.I., 156 F.Supp. 838. 
Fla.—Kennelly v. Davis, 221 So.2d 415, cert den. 90 

S.Ct. 237, 396 U.S. 916, 24 LEd.Zd 193. 

Hi.—Neuchiller v. Neuchillcr, 1)4 N.E.2d 900, 351 
III.App. 304. 

Ind,—Curry v. Maynard, 83 N,E.2d 782, 227 Ind. 46. 
Iowa—CJ.S. cited In In re Kams, 20 N.W,2d '474. 476, 
236 Iowa 9.32. 


La—Succession of Wesley, 69 So.2d 8, 224 La. 182, 
Mich —Minor Child v Michigan State Health Commis¬ 
sioner, 167 N.W 2d 880. 16 Mich App. 128. 

NY—In re Vincent’s Estate, 71 N.Y.S2d 165, 189 
Misc. 489—Kehn v Mainella, 242 N.YS2d 732, 
40 Misc.2d 55. 

N.D.—State v. Coliton, supra, n 1. 

Ohio—State ex rel Sprungle v. Bard, App., 98 N.E2d 
63. 

Child bom after marriage of parents 

La.—Succession of Jene, App., 173 So.2d 857. 

Wash.—In re Peterson’s Estate, 442 P.2d 980, 74 
Wash.2d 91. 

Divorce of parents does not bastardize children. 

Fla.—Sanders v. Yancey, App., 122 So.2d 202. 

N.J.—Kowalski v. Wojtkowski, 116 A.2d 6, 19 NJ. 
247, 23 A L R 2d 556. 

Pa.—Eisenberg v. Eisenberg, 160 A 228, 105 Pa.Super. 
30, 

Termination of marriage by death does not render 
child illegitimate. 

Fla.—Sanders v. Yancey, App, 122 So.2d 202 

4. Cal —In re Paterson’s Estate, 93 P.2d 825, 34 
Cal. App 2d 305. 

Ohio—State ex rel. Sprungle v. Bard, 98 N.E.2d 63. 
6. Ala.—C.J.S. cited in Leonard v. Leonard, 360 
So 2d 710, 712. 

Ga—Brazziel v. Spivey, 133 S.E2d 885, 219 Ga. 445— 
Samples v. State, 166 S.E.2d 389, 119 Ga.App. 154. 
Ill.-Steams v. Stearns. 33 N.E.2d 481, 376 Ill. 283— 
Neuchiller v. Neuchiller, supra, n. 3. 

Ind—Pursley v, Hlsch, 85 N.E2d 270, 119 Ind.App. 
232. 

N.C.—Matter of Legitimation of Locklear by Jones, 334 

S.E2d 46, 314 N.C 412. 

N.D.—State v. Coliton. supra, n. 1. 

Pa.—Com. v. WishAvanick, 8 Bucks 1. 

Utah—State v. Hunt, 368 P.2d 261, 13 Utah2d 32. 
Wash.—C.JJ5. cited in In re Adoption of a Minor, 189 
P 2d 458. 

8. In New York etc. 

(2) Other cases.—Benti v. Benti, 62 N.Y.S.2d 239— 
Punzi v. Punzi, 79 N.Y.S.2d 620, 191 Misc. 36, affd. 88 
N.Y.S.2d 905. 275 App.Div. 766. 

Statutory discrimination not suspect 
Tex.—In Interest of K, 535 S.W.2d 168. Cert. den. 97 
S.Ct. 273, 429 U.S. 907, 50 L.Ed.2d 189, reh. den. 
97 S.Ct. 542, 429 U.S. 1010, 50 L.Ed.2d 620. 
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9. La.—Thompson v. Vestal Lumber & Mfg. Co., 22 

So.2d 842. 

In Louisiana 

(4) Lathan v. Edwards, C.C,A,La., 121 F,2d 183. 
Puerto Rico recognized three types of filiation, legit¬ 
imate, illegitimate, and natural. 

U.S.—Perez v. Gardner, DC.Wis., 277 F.Supp. 985, 
stating law of Puerto Rico. 

11. U.S.—Rivera v. Celebrezze, D.C.Puerto Rico, 248 
F.Supp. 807. 

N.Y.—Commissioner of Public Welfare of City of New 
York, on Complaint of Vincent v. Koehler, 30 
N.E.2d 587, 284 N.Y. 260—In re Niles’ Estate, 367 
N.Y.S.2d 173, 81 Mi8C.2d 937. 

Okl.—In re Chew’s Estate, 193 P.2d 572, 574, 200 Okl. 
317. 

Tex.—D-D. C-v. T-W-. Civ.App., 480 

S.W.2d 474. 

Child bora after divorce 

(1) Fla.—Smith v. Wise, App., 234 So.2d 145. 

'(3) Child conceived and bom after divorce held ille¬ 
gitimate. 

Ariz.—In re Adoption of Krueger, 436 P.2d 910, 7 
Ariz.App. 132, opinion disapproved in pari 448 
P,2d 82, 104 Ariz. 26. 

12. D.C.—C.J.S. cited in Martin v. Martin, App., 240 
A.2d 363, 366, app. after remand 270 A.2d 141. 
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18. N Y —Commissioner of Public Welfare of City of 
New York, on Complaint of Vincent v. Koehler, 
supra, n 11. 

20. U.S.—Lathan v. Edwards, supra, n. 9. 

In Puerto Rico, etc. 

(2) Other matters. 

U S.—Torres v Gardner, D.C.Puerto Rico, 270 F.Supp. 

1 . 

(3) Child bom a bastard but paternity timely ac¬ 
knowledged by father. 

U.S.—Perez v. Gardner, D.C.Wis., 277 F.Supp, 985, 
stating Puerto Rican law.. 

page 9 

25. Rape distinguished 

Pa.—Com ex rel. Roberts v. Keenan, 85 A.2d 678, 170 
Pa.Super. 282. 

Fornication distinguished 

Pa.—Com. ex rel. Roberts v. Keenan, supra. 

§ 2. Issue of Void or Voidable Mar- 
i riage 

Library References 
Children Out-of-Wedlock 

27. U.S.—Warrenberger v. Folsom, D.C Pa., 140 
F.Supp. 610 

Del.—In re Adoption of A, 226 A 2d 823. 

Ill.—Fuhrhop v. Austin, 52 N.E 2d 267, 385 Ill. 149, 
cert. den. 64 S.Ct. 849, 321 U.S. 796, 88 L.Ed. 
1085. 

Ky.—Copenhaver v. Hemphill, 235 S.W.2d 778, 314 
Ky. 356. 

La.—Burrell v. Burrell, App., 154So.2d 103. 

N.J.—In re Weeast’s Estate, 178 A.2d 113. 72 NJ.Su- 
per. 325. 

N.Y.—Zawadsky v. Zawadsky, 7 N.Y S.2d 966, 169 
Misc. 404, 406. 

Pa.—In re Farrell's Estate, 35 Del Co 433—Com. ex 
rel. Loy v Frazier, 4 Lebanon 280. 

Tex.—In Interest of C-D-V-, Civ.App., 589 

S.W.2d 543. 

Annulment 

Pa.—Eisenberg v. Eisenberg, 160 A. 228, 105 Pa.Supcr. 
30. 

Duty to apply statutory law 

Ga,—Campbell v. Allen, 66 S.E.2d 226, 208 Ga, 274. 

28. Tex.—Rey v. Rey, Civ.App., 487 S.W.2d 245. 
Conditions for putative marriage held not ful* 

filled 

U.S.—Johnson v. Finch, D.C.Tex., 350 F.Supp. 945. 

page 10 

29. U.S.—Modern Woodmen of America v. Barnes, 
D.C.MinTi., 61 F Supp. 660—Estin v. Estin, N Y., 
68 let. 1213, 334 U.S. 541, 92 LEd. 1561—In re 
Industrial Transp. Corp., D.CN.Y., 344 F.Supp, 
1311. 

D.C.—Thomas v. Murphy, 107 F.2d 268, 71 App,D.C. 
69. 

30. Del.—Niles v. Niles, 111 A.2d 697, 35 Dcl.Ch, 
106. 

N.H,—Sirois v, Sirois, 50 A.2d 88, 94 N.H. 215, 

N.Y.—Friedman v. Friedman, 64 N.Y.S.2d 660, 187 
Misc. 689-In re Newins’ Will, 213 N.Y.S,2d 255, 
29 Misc.2d 614. 

31. Ala.—CJ.S. cited in Taylor v. Taylor, 31 So.2d 
579. 581, 249 Ala. 419.^ 

Fla.—In re Ruffs Estate, 32 So.2d 840, 159 Fla. 777, 
175 A.L.R. 370. 

However, a child born during an an¬ 
nulled marriage but not issue of the 
marriage should be declared illegit¬ 
imate/'-^ 

31.5. N,Y.-A. C. V. B. C, 176 N.Y.S.2d 794, 12 
Misc.2d 1 
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3Z Arit—Bickford v. Carden, 221 S.W.2d 421, 215 
Ark. 560. 

Cal.—In re Filtzcr's Estate, 205 P.2d 377. 33 Cal.2d 
776. 

Ga.-Go 2 a v. State, 87 S.E.2d 232, 91 Oa.App., 842— 
Brazzid v. Spivey, 133 S.E2d 885, 219 Ga. 445— 
Andrews v. Willis, 212 S.E2d 24, 133 Ga.App. 
697. 

Ky,—Pendleton v. Pendleton, 531 S.W.2d 507, vac. on 
oth. ^ 97 S.Q. 2164, 431 U.S. 911, 53 L.Ed,2d 
220, on remand. Sop., 560 S.W.2d 538. 

Md.—Vance v. Vance, 408 A.2d 728, 286 Md. 490. 
N.Y.—Beactley v. Bentley, 76 N.Y.S.2d 877, 191 Misc. 
■ 972, tdL den. 78 N.Y.S.2d 494—Gilpin v. Gilpb, 

94 N.Y.SJd 706, 197 Misc. 319—Lamb v. Lamb, 
307 318, 61 Misc.2d 1032. 

OkL—Green v. Green, 309 P.2d 276. 

R.L—Bernier v. Bernier, 227 A. 112, 101 R,L 65^. 
Tenn—Southern Ry. Co. v. Sanders, 246 S,W.2d 65, 
193 Term. 409-CJA cited in Taliaferro v. Rog- 
eis, 248 &WJd 835, 838, 35 TennApp. 521. 

33. U.S.->4Casey v. Ridtaxdson, CAVa., 462 F.2d 
757. 

CoQa.-4iaines v. Hames, 316 AZd 379, 163 Coon. 588. 
Oa.—IHsgs V. Diggs, 86 S.E2d 639, 91 GaA{^ 634. 
Ky.—Ccqxnhaver v. Hem^doU, supra, a. 32. 

Mo.—Bernhesmer v. First Nat. Bank of Kansas C^, 
225 S.WZd745, 339 Ma 1119. 

Tex.—Home of Holy Inftacy v. Kaska, 397 S.WZd 208. 
Va.—Witiirow v. Edwanb, 25 S.EZd 343, 181 Va. 344, 
levd. in part on oth. grds. 25 S.E2d 899, 181 Va. 
592, cert den. 64 S.Ct. 70, 320 U.S. 761. 88 LEd. 
454—^Henderson v. Henderson, 46 S.EZd 10. 187 
Va. 121, 

W.Va.—Pickens v. O’Hara, 200 S.E 746, 120 W.Va. 
751—Kisla v, Kisla, 19 S.E2d 609, 124 W.Va. 220. 

SviipiaMiitil to stttutory prorisioo for le^ti- 
mstioii by gidiseqiieiit intermarriage 

(3) Other statements. 

Tex.—Boudreaux v. Taylor, OvApp., 353 S.WJd 901. 

34. Tcx.-Boudreanx v. Taylor, OvApp., 353 $.W.2d 
901. 

Va^Wkhrow v. Edwards, supra, n. 33. 

37. Tex.—nigrim v. Griffin, Ov.Ai^., 237 EW.2d 
448, err. nef. no rev. err. 

39. Ark^-Morrison v. Nkks, 200 S.W.2d 100, 211 
Ark. 261—Bickford v. Carden, su{»a, n. 32—Dan¬ 
iels V. Johnson, 226 S.W.2d 571, 216 Ark. 374, 15 
ALRZd 1401—Bruno v. Bruno, 256 S.W.2d 341, 
221 Ark. 739. 

La.—Succession of Jene, App., 173 Sa2d 857. 
Mjss.-^lcdinson v. Johnson, 17 SotZd 803, 196 Miss. 
768. 

NJ.—Capraro v. Propati. 13 A2d 318, 127 NJ.Eq. 
419—Hayes v. Hayes, 54 N.YE2d 853, 184 Misc. 
895. 

N.Y.—Connors v. Coimoes, 226 N.Y.SZd 106, 33 
MtscZd343. 

OkL—Green v. Green, 309 PZd 276. 

Tenn.—Taliaferro v. Rogers, 248 S.W.2d 835, 35 Tenn. 
App. 521. 

ww 

40. La.—Succession Jene, App., 173 SoZd 857. 

41 . ni.—Bramaid v. Brainard, 26 N.E2d 856, 373 Ill. 
459. 

Miss.—Stutts V. Stutts’ Estate, 194 So.2d 229. 

Tex.—McArthur v. HaH. Ov.App-, 169 S.W.2d 724, 
err. ref. 

W.Va.—Pickens v. O’Hara, supra, n. 33. 

41 Ark.—Cdc v. Cole, 186 S.W.2d 437, 208 Ark. 
386. 

Okl.-^unter v. Hunter, 244 P.2d 1140, 206 Okl. 573. 
Tex.—Esparza v. Esparza, Civ, App., 382 S.W.2d 162. 
No docnneBtition on bniis of illcgnlity 
\la.—Everage v. Gibson, 372 So.2d 829, cert den. 100 
S.Q. 1321 445 U.S. 931, 63 LEd.2d 765. 

13. U.S.—Grove v. Metn^litan Life Ins. Co., CA. 
Va, 271 F.2d 918-nKasey v. Richardson, D.C.Va., 
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331 RSupp. 580, aff<L, CA., 462 F.2d 757—Kascy 
V. Richardson. CAVa, 462 F.2d 757 
III-Petition of Jambrone, 149 N.E2d 406, 17 ID. 
App.2d 104, revd. off oth. grds. 156 N.E2d 569, 16 
m.2d 32. 

Ky.—Pendteton v. Pendleton, 531 S.W.2d .V)7, vac on 
oth. gida 97 S.Q. 2164, 431 U.S. 911, 53 L Ed.2d 
220, on remand. Sup., 560 S.W.2d 538. 

La—Olivers v. Couch Motor Lines, Inc., App., 159 
So.2d 544. 

44. U.S.—Lester v. Cdebrezze, D.C.Ark., 221 F.Supp. 
607—Pace v, Cdebrezze, D.CW.Va, 243 F Supp. 
317. 

CaL—In re Lund’s Estate, 159 P.2d 643, 26 Cal 2d 472. 
162 AL.R 606. 

Fla—Iq, re Caldwdrs Estate, 247 Sa2d 1. 
in.— Cardenas v. Cardenas, 140 N.E2d 377, 12 Ill App 
497, 63 A.EE2d 1001. 

Ofaao-SantDl v. Rossetti, 178 N.E2d 633. 

Tenn.—Tahaferro v. Rogers, supra, a 39. 

Va—Withrow v. Edwards, supra, n. 33. 

W.Va—Pickens v. O’Hara supra n. 33. 

Enacted for ben^ of dtfldren 

UE—Kasey v. Richardsem, CAVa, 462 F.2d 757. 

Some statutes provide that a divorce 
shall not affect the legitimacy of the 
children of the parents divorc^/^^ 

45,5. Tex.—^Home of Holy Infancy v. Kaska 397 
S.W.2d 208. 

Orajsskm in custody agreement inunaterial 

HL—Teich v. Teich. 270 N.E2d 525, 132 IDAppld 
348. 

46. Ga—Connor v. Rainwater, 38 S.E2d 805, 200 
Ga 866. 

Mass.—Stamper v. Stanwood, 159 N.E.2d 865, 339 
Mass. 549. 

Miss.—Stutts V. Stutts’ Estata 194 So.2d 229 
Mo.—Bernhdmer v. Fust Nat Bank of Kansas Gty, 
si^rna n. 33. 

Moot—In re Dauenhauer’s Estata 535 P.2d 1005, 167 
Mont. 83. 

Ohio—SantiD v. Rossetti, 178 N.E2d 633. 

Tex.—Gravley v. Gra^dey, CivApp., 353 S.W.2d 333, 
err. dism.—Boudreaux v. Taylor, CivApp., 353 
EW.2d 901 (stating Louisiana law)—Whaley v. 
Peat, Ov.App., 377 S.W.2d 855, err. ref. no rev. 
err. 

Stntiite prospectire only 

S.C—Schumacher v. Chajan, 88 S.E2d 874,22 S.C. 77. 

47. 3Ws.—Hutschenrenter v. Hutschenreuter, 127 
N.W.2d 47, 23 Wh.U 318. 

48. US.—Atwater v, Ewing, D.CN.Y., 86 F.Supp. 
47. 

In New York 

(2) Peof^ ex reL Meredith v. Meredith, 69 N.Y.S.2d 
462, 272 App.Div. 79, affd. 77 N.E2d 8, 297 N.Y, 692. 
(6) Other dedstoos. 

US.—^Ma^ner v. Folsom, D.CN.Y., 153 FSupp. 610— 
Roston V, Folsom, D.CN.Y., 158 F.Supp. 112— 
Polotti V. Fobom, D.CN.Y., 167 FSupp. 809, 
aflSf., CA., 277 F.2d 864—Polotti v. Flemming, 
CA.N.Y,, 277 F,2d 864. 

N.Y.—Bracy v. Biaqr, 3 N.Y.S.2d 827, 167 Misc 253— 
OUson V. <»lson, 54 N.Y.Sld 900-Christensdi v. 
Christensen, 240 N.Y.S.2d 797, 39 Misc.2d 370. 

P«8el2 

49. U.S.—Pace v. Cddirezza D.CW.Va, 243 FSupp. 
317—Kasey v. Richardson, CA.Va, 462 F,2d 
757. 

Mass.—Veazie v. Staples, 33 N.E2d 262, 309 Mks. 
123. 

Tex.—Esparza v. Esparza, OvApp., 382 S.W.2d 162. 
W.Va,—Luther v. Luther, 195 S.E 594, 119 W.Va. 
619—Pickens v. (YHara. 200 S.E 746. 120 W.Va. 
751. 


Former marriage of party 

50. U.S.—Wolf V. (Jardner, CAOhio, 386 Fid 295— 
Kasey v. Richardson, C.AVa., 462 F.2d 757. 

(4) Other cases. 

NJ.—In re Weeast’s Estate, 178 A.2d 113, 72 NJ.Su- 
per. 325. 

NJ,-Dacunzo v. Edgye. 117 Aid 508, 19 NJ. 443. 
Ohio—Abelt v. Zeman, 173 N.E2d 907. 

52. %lood MtbT construed 

La.—Succession of Chavis, 29 So.2d 860,211 La. 313— 
Succession of Jene, App., 173 So.2d 857. 

Tex.— Boudreaux v. Taylor, CivApp, 353 S.W.2d 901 
(stating Louisiaiia law). 

53. La.—^Texas Co. v. Stewart, App, 101 So.2d 222— 
Melancon v. Sonnier, App., 1^ So.2d 577—Suc¬ 
cession of Jene, App., 173 So.2d 8^57. 

54. Ky.—Baker v. Thomas, 114 S.W.2d 1113, 272 Ky. 
605. 
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58. ai.—Turner v. Turner, 334 P.2d 1011, 167 
C.A.2d 636. 

Okl.-Stone v. Stone. 145 P.2d 212, 193 Okl. 458. 
60, Miss.—Stutts v. Stutts’ Estate, 194 So.2d 229. 

Ride considered 

(5) It has been said that the power to declare legit¬ 
imate the child of a void or vc^ble marriage can be 
exercised only by the state supreme court in an annul¬ 
ment action and not by the family court even for the 
sole purpose of support 

N.Y.—Anonymous v. Anonymous, 22 N.Y.S.2d 598, 
174 Misc. 906. 

(6) However, this statement has been termed dictum, 
in the light of the foct that in such case both parents 
were living, so as to be able to sue for an annulment 
and the exclusive jurisdiction of the supreme court has 
been denied—Bloch v. Ewing, D.CC^.,, 105 F.Supp. 
25, stating New York law. 

page 14 

62. III.—Cardenas v. (Cardenas, 140 N.E2d 377, 12 
ni App. 497, 63 ALR.2d 1001. 

Tenn.—Duggan v. Qgle, 159 S.E2d 834, 25 Tenn.App. 
467. 

66 Ga, —Connor v. Rainwater, supra, n. 46. 

La.—Melancon v. Sonnier. App., 157 So.2d 577. 

67. Tenn.—Taliaferro v. Rogers, supra, n. 39. 
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76. Ind.—Tekulve v. Turner, 391 N,E2d 673, 181 
Ind.App. 295. 

Ohio—SantUI v. Rossetti, 178 N,E2d 633. 

77. N.Y—Metropolitan Life Ins. Co. v. Trullo, 408 
N.Y.SJd 680, 95 Misc.2d 556. 

§ 3. Presumptions 
Library References 
Children Out-of-Wedlock 8. 

78. U.S.—State v. White, 268 S.E2d 481, 300 N.C. 
494. reh. den. 273 S.E2d 443. 

79. U.S.—Arcand v. Flemming, D.CConn., 185 
F.Supp, 22. 

Ala.—Taylor v, Taylor, 31 Sa2d 579, 249 Ala. 419. 
Cal.—In re Lund's Estate, supra, n. 44—In re Abate’s 
Estate. 333 P.2d 200, 166 CA2d 282—Hurst v. 
Hurst, 39 CaLRptr. 162, 227 C^A.2d 859, 19 AL 

R. 3d 635—People v. Sorensen. 66 CaLRptr. 7, 437 
P.2d 495, 68 C.2d 280, 25 A.LR.3d 1093. 

Conn.—Moore v. Saxron, 96 A. 960, 90 Conn. 164. 
Fla.—Sacks v. Sacks, 267 So.2d 73, mand. conf, to 269 
So 2d 425, 

Ga.—Woodum v. American Mut. Liability Ins. Co,^ 93 

S. E2d 12, 212 Ga. 386. 

Hawaii—In re Ho Change Shee, 402 P.2d 678, 48 Haw. 
391. 

Idaho—Thomey v. Thomey, 181 P.2d 777, 67 Idaho 
393. 
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Ind.—-Tekulve v. Turner, 391 N.E.2d 673, 181 Ind.App. 
295. 

La.—TannehUl v. Tannehill, 261 So.2d 619, 261 La. 
933. 

N.Y.—Castellani v. Castellani, 28 N.Y.S.2d 879, 176 
Misc. 763, affd. 34 N.Y.S.2d 400, 263 App.Div 
984, app. den. 35 N.Y.S.2d 267, 264 App.Div. 
755—In re Anonymous’ Estate, 126 N.Y.S.2d 749, 
204 Misc. 1045, aflfd. 139 N.Y.S.2d 904, 285 App. 
Div. 946, app. den. 143 N.Y.S.2d 600, 285 App. 
Div. 1142, affd. 151 N.Y.S.2d 929, 1 N.Y,2d 714, 
134 N.E.2d 679—Saratoga County Com’r of Public 
Welfare v. A.B., the Alleged Father of a Female 
Child Bom out of Lawful Wedlock to C.D., 131 
N.Y.S.2d 634, 205 Misc. 1004. 

Ohio—Comer v. Comer, 200 N.E2d 656, 119 Ohio 
App. 529, affd. 194 N,E.2d 572, 175 Ohio St. 313. 
Okl.—In re Chew’s Estate, 193 P.2d 572—Colpitt v. 
Cheatham, 267 P.2d 1003—In re Cravens’ Estate, 
268 P.2d 236. 

Pa.—Fitzpatrick v. Miller, 196 A. 83, 129 Pa.Super. 
324. 

Tenn.—Evans v. Young, 299 S.W.2d 218, 201 Tenn. 
368. 

Tex.—Byrd v. Travelers Ins. Co., Civ.App., 275 S.W.2d 
861, err. ref. no rev. err.—Home of Holy Infancy v. 
Kaska, 397 S.W.2d 208. 

Reasonableness of statutory presumption 
Cal.—In re Lisa R., 119 CalRptr. 475, 532 P.2d 123, 13 
C.3d 636, 90 A.L.R.3d 1017, cert. den. 95 S.Ct. 
2421, 421 U.S. 1014. 44 L.Ed.2d 682, reh. den. 96 
S.Ct. 159, 423 U.S. 885, 46 LEd.2d 116. 

Literal application of statute 
Tex.—^Young v. Young, Civ.App., 545 S.W.2d 551, err, 
dism. 

Children bom in China 

U.S.-Lau V. Kiley, C.A.N.Y.. 563 F.2d 543. 
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80. U.S.—Ray v. Social Sec. Bd., D.C.Ala., 73 
F.Supp. 58—Derrell v. U.S., D.C.Mo., 82 F.Supp. 
18. 

Colo.—CJ.S. cited in In re Seddon’s Estate, 136 P.2d 
285, 288, 110 Colo. 528—Lanford v. Unford, 377 
P.2d 115, 151 Colo. 211. 

D.C.—Howard v. Howard, 112 F.2d 44, 72 App.D.C. 
145. 

Fla.—Doane v, Doane, App., 279 So.2d 46. 

Oa.—Steed v. State, 56 S.E2d 171, 80 GaApp. 360. 
HI—Raymond v. Lowe, 65 N.E2d 35, 327 IllApp. 
614—Diez v. Diez, 219 N.E.2d 67, 73 Ill.App.2d 
442. 

Ind,—Hooley v. Hoolcy, 226 N.E2d 344, 141 Ind.App. 

101 . 

Iowa—^Kuhns v. Olson, 141 N.W,2d 925, 258 Iowa 
1274. 

Ky.—Todd v. Bowman, 147 S.W.2d 75, 285 Ky. 117— 
Neal v. Com., 303 S.W,2d 903. 

U.—Successioa of Gaines, 79 SoJd 322, 227 U. 318. 
Mo.—In re Marriage of B„ App., 619 S.W.2d 91. 
N.Y^—In re Hayes’ Estate, 103 N.Y.S.2d 145—Panza v. 
Panza, 112 N.Y.S.2d 262—In re Opperman’s Es¬ 
tate, 115 N.Y.S.2d 503—DcMUio v. New York 
State Thruway Authority, 235 N.Y.S.2d 642, affd, 
245 N.Y.S.2d 1005, 19 A.D. 945—Best v. LJ.F. 
Corp.. 246 N.Y.S.2d 791, 20 A.D.2d 743. 

Or.—In n Rowe’s Estate, 141 P.2d 832, 172 Or. 293. 
Pa.—Commonwealth v. Kerr, 29 A.2d 340, 150 Pa.Su¬ 
per. 598—In re Thom’s Estate, 53 Pa.Dist. & Co. 
659, affd. 46 A.2d 258, 353 Pa. 603—In re Everitt’s 
Estate, 21 Lehigh CO.L.J. 311—Com. v. Sipe, 73 
Pa.Dist. ft Co. 181, 66 Montg.Co. 350—Com. v. 
Shavinsky, 119 A.2d 819, 180 Pa.Super. 522—Com. 
V. Fletcher, 195 A.2d 177, 202 Pa.Super. 65—In re 
■ Horton’s Estate, ^ Fay.L.J. 119. 

S.C.—Prater v. Horvath, 315 S.E2d 114, 281 S.C. 411. 

Tex.—D-D. C-v. T-W-, Civ.App^ 480 

S.W.2d 474. 

Wash,—Ripplinger v. Ripplinger< 511 P.2d 82, 9 Wash. 
App. 

Basis of presumption 

Iowa—Nelson v. Nelson. 87 N.W.2d 767. 


All persons Intimate 

Iowa—CJ.S. cited in Nelson v. Nelson, 87 N.W,2d 767, 
770. 

Danish Law contra 

N.Y.—In re Krabbe’s Estate, 158 N.Y.S.2d 551. 
Presumption of similarity of blood types 
Pa.—In re Hamilton’s Trust, 8 D. & C.2d 293, 6 
Fiduciary 503. 

81. La.—Cameron v. Rowland, 23 So.2d 283, 208 U. 
663. 

N.Y.—Cossart v. Cossart, 343 N.Y.S.2d 172, 74 
Misc.2d 199. 

Okl.—Harjo v. Johnston, 104 P.2d 985, 187 Okl. 561. 
Pa.—In re Overholscr’s Utate. 51 Lanc.LRev. 13—In 
re Horton’s Estate, 26 Fay.L.J. 119. 

Tenn.—Bower v. Lunney, 178 S.W.2d 91, 27 Tenn.App. 
87. 

82. Ala.—Gilbreath v Lewis, 7 So.2d 485, 242 Ala. 
510. 

Pa.—In re Kerwin’s Estate, 89 A.2d 332, 371 Pa. 147. 

83. U.S.—Polotti V. Hemming, C.A.N.Y., 277 F.2d 
864. 

D.C.—Peters v. District of Columbia, Mun.App., 84 
A.2d 115. 

Ind.—Miller v. Robertson, 258 N.E2d 420, 147 Ind. 
App. 68. 

Iowa—Kuhns v. Olson, 141 N.W.2d 925. 258 Iowa 
1274. 

Ky.—Boyers v. Boyers, 140 S.W.2d 646, 283 Ky. 1. 
Me.—Ventresco v. Bushey. 191 A.2d 104, 159 Me. 241. 
Minn.—Curry v. Felix, 149 N.W.2d 92, 276 Minn. 125. 
Mo.—Underwood v. Underwood, App., 399 S.W.2d 

App., 518 S.W.2d 113, 78 A.L.R.3d 825. 

N.J.—Cortese v. Cortese, 76 A.2d 717, 10 N.J.Super. 

152—Simpson v. Blackburn, App., 414 S W.2d 795. 
N.Y.—Oliver v. England, 264 N.Y.S.2d 999,48 Misc.2d 
335—In re Kirkby’s Estate, 293 N.Y.S.2d 1008, 57 
Misc.2d 982, reconrideration den. 299 N.Y.S.2d 
873, 59 MiseZd 584—B. v. Ben, 334 N,Y.S.2d 229, 
70 Misc,2d 572. 

N.C—Wright v. Gann. 217 S.E.2d 761, 27 N.CApp. 

45, cert. den. 219 S.E2d 348, 288 N.C. 513. 
N.D.—State v. CoUton, supra, n. 1. 

Or.—In re Rowe’s Estate, supra, n. 80. 

Wash.—Ripplinger v. Ripplinger, 511 P.2d 82, 9 Wash. 
App. 166. 

Statutory defInitioB held not to create conclusive 
presumption as to child of woman married at concep¬ 
tion. 

N.Y.—Anonymous v. Anonymous,^ 252 N.Y.S.2d 797, 
43 Misc.2d 1050. 

84. UA—Polotti V. Folsom, D.CN.Y., 167 FSupp. 
809, affd,, CA., 277 F.2d 864. 

Fla.—V. S. v, a M.. App,, 281 So.2d 587. 

Kan.—Bariuan v. Barioan, 352 P.2d 29, 186 Kan. 60S. 
Ky.—Tarter v. Medley, 356 S,W.2d 255—Tackett v. 
Tackett, 508 S.W.2d 790. 

U.—CJjS. cited in In re Gray’s Succession, 9 So.2d 
481, 483, 201 La. 121—Succession of Gaines, su¬ 
pra, n. 80—Succession of Rockwood, 91 So2d 779, 
231 U. 521—Texas Co. v, Stewart, App., 101 
&.2d 222—Lewis v. Powell, 178 So.2d 769. 

Me.—In re Paricer’s Estate, 15 A.2d 183, 137 Me. 80. 
Ma— CJ.S. dted in Bemhamer v. Fust Nat. Bank of 
Kansas City, 225 S.W.2d 745, 751, 359 Mo. 1119. 
N.Y.—In re Newins’ Will, 213 N.Y.S.2d 255, 29 
Misc.2d 614—Bayne v. Willard, 261 N.Y.S.2d 793, 
46 Misc.2d 1079—Bumes v. Bumes, 303 N.Y.S.2d 
736. 60 Misc.2d 675. 

Pa.—Com. v. Stuckey, 86 Dauph. 314. 

Tenn.—^Anderson v. Anderson, 372 S.W.2d 452, 52 
Tenn.App. 241. ^ 

Tex.—Schlang v. Schlang, Civ.App., 415 S W.2d 28, err. 
ref. no rev. err. 

Wash.—^Richards v. Richards, 489 P.2d 928, 5 Wa.sh, 
App. 609—Ripplinger V. Ripplinger, 511 P.2d 82. 9 
Wa.sh.App. 166. 
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Comity recognizes status 
U.—Succession of Goss, App., 304 So.2d 704, writ 
den.. Sup., 309 So.2d 339. Cert. den. 96 S.Ct. 133, 
423 U.S. 869, 46 L.Ed.2d 99. 

85. S.D.-CJ.S. cited in Smith v. Smith, 24 N.W.2d 
8, 9, 71 S.D. 305. 

86. U.S.—Modem Woodmen of America v. Barnes, 
supra, n. 29. 

U.—Texas Co. v. Stewart, App., 101 So.2d 222—Suc¬ 
cession of Fuselier, App, 325 Sa2d 296, applica¬ 
tion not considered, Sup., 328 So.2d 167, writ ref. 
329 So.2d 462. 

N.Y.—Moy Mee Soo v. Lcong Yook Yick, 248 N.Y. 
S.2d 61, 21 A.D.2d 45. 

ChUd denying legitimacy 

Mo.—Simpson v. Blackburn, App., 414 S.W.2d 795. 

87. La.—Succession of Goss, App., 304 So.2d 704, 
writ den., Sup., 309 So.2d 339, cert. den. 96 S.Ct. 
133, 423 U.S. 869, 46 L.Ed.2d 99, 

N.Y.—Castellani v. Castellani, supra, n. 79. 

88. U.S.—Gray v. Richardson, C.A.Ohio, 474 F.2d 
1370. 

In Louisiana 

(2) La,—Succession of Gaines, supra, n. 80. 

Proof necessary 

Ind.—In re Tynes’ Estate, 315 N.E2d 745, 161 Ind. 
App. 408. 
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91. Mo.—T. v. T., App., 447 S.W.2d 795. 

92. Ill.—Steams v. Steams, supra, n. 6. 

94. Ga.—CJ.S. dted in Steed v. State, 56 S.E2d 171, 
176, 80 Ga.App. 360. 

Idaho—Mauldin v. Sunshine Mining Co., 97 P.2d 608, 
61 Idaho 9. 

Pa.—In re Rosenberger’s Estate, 65 A.2d 377, 362 Pa. 
153. 

95. N.Y.—In, re Finder’s Estate, supra, n. 84—Rich¬ 
ardson v. Brown, 159 N.Y.S.2d 303. 

96. Ill—In re Braje’s Estate, 13 N.E2d 821, 294 
in.App. 377. 

N.Y.—In re Simpson’s Estate, supra, n. 79—In re Mon¬ 
ty’s Estate, 34 N.Y,S.2d 1011,^264 App.Div, 7, 
revd. on oth. grds. 45 N.E2d 334, 289 N.Y. 685. 
Okl—Mayse v. Newman, 118 P.2d 398, 189 Okl. 586. 
Or.—In re Wakefield’s Estate, 87 P.2d 794,161 Or. 330, 
reh. den. 89 P2d 592, 161 Or. 330. 

Pa.—Johnson v. Miller, 5 Chest.Co. 192—In re Keim’s 
Estate, 32 Northumb.L.J. 17. 

Presumption of legitimacy is presumption of validity 
of marriage.—In re Mays* Estate, 15 A.2d 569, 141 
Pa.Super. 479—In re Kerwin’s Estate, supra, n. 82. 
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97. N.Y.—In re Vargo’s Estate. 122 N.Y.S.2d 4, 282 
App-Div. 701. 

98. N.Y.—In re Hayes* Estate, supra, n. 80. 

3. U.S.—Modem Woodmen of America v. Barnes, 

D,C.Minn., 61 F.Supp. 660. 

N.Y.—Apelbaum v. Apdbaum, 183 N,Y.S.2d 54, 7 
A.D.2d 911—WUliams v. Smith, 184 N,Y.S.2d 176, 
16 Misc.2d 585. 

Common-law marriage 

N.Y.-In re KondrasbofTs Will 176 N.Y.S.2d 509, 11 
Misc.2d 9SS. 

Facts strengthening presumption of validity of 
second marriage 

(2) Other matters. 

N.Y.—In re Newins’ WUl, 213 N.Y.S.2d 255, 29 
Misc.2d 614. 

4. Ala.—CJ.S. quoted,at lengtii in Arthur v. Arthur. 

77 So.2d 477. 480. 262 Ala. 126. 

Cal.—Williams v. Moon, 219 P.2d 902. 98 CaI.App.2d 
214—Rudnick v. Rudnick 280 P.2d 96. 131 C.A,2d 
227. 

Fla.—Sanders v, Yancey, App., 122 So.2d 202 
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Ga.—English v. English, 168 S.E.2d 187, 119 Ga-App. 
570—Thornton v. State. 200 S.E2d 298, 129 Ga. 
App. 574. 

Iwa-Bdl V. Bell, 58 N.W.2d 658. 240 Iowa 934. 

Ky.—Ratliir v. Ratliff, 183 S.W.2d 949, 298 Ky. 715— 
Moore V. Moore, 190 S.W.2d 689, 301 Ky. 14. 

La.—WilKams v, Williains, 87 Sa2d 707, 230 La. 1. 

Miss.—Graham v. Lee, 37 Sa2d 735, 204 Miss. 416. 

N.Y.—Bygland v. Goose, 134 N.Y.S.2d 328, affd. 141 
N.YA2d 503, 285 App.Div. 1077—Kdm v. Mai- 
nella, 242 N.Y.S.2d 732, 40 Misc.2d 55. 

Ohio—State ex reL Walker v. dark, 58 N.E2d 773, 144 
OdoSl 305. 

Pa.—In re Everitt*s Estate, 21 Ldii^ Co.LJ. 311. 

S.D.—In re Kessler’s Estate, 74 N.W.2d 599, 76 S.D. 
158. 

Wyo.—CJ.S. qnoted at length in Peters v. CantpbdL 
345 P.2d 234, 238, 80 Wyo. 492. 

5. Aiiz.—Pyeatte v. Pyeartc,. 520 P.2d 542, 21 Ariz. 

App. 448, 84 A.L.R.3d 486. 

ArL—Morrison v. Nicks, 200 S.W.2d 100, 211 Ait. 
261—In re Thoraas’ Estate, 310 S.W.2d 248, 228 
Ark. 658. 

GsL—Briggs v. Stiood. 126 P.2d 409, 52 Cal.App.2d 
308—People v. Kefly, 174 PJd 342, 77 CaLApp.2d 
23. 

Coon.—Hartford Nat Bank & Trust Co. v. Prince, 261 
A.2d 287, 28 CouLStip. 348—Schaffer v. Schaffer, 
445 A.2d 589. 187 Conn. 224. 

D.C—In re Shorter’s Estate, App.. 444 A.2d 954. 

Fla.—CXJS. dtad in Eldridge v. Eldridge, 16 So.2d 163, 
164, 153 Fla. 873. 

Ga.—Eais V. Woods, 103 S.E2d 297, 214 Ga. 105—Pe¬ 
ters V. State, 106 S.E2d 77. 98 Ga.App. 340- 
Boone v. Boone. 170 S.E2d 414, 225 Ga. 610—Si- 
meomdes v. Zervis, 172 S.E2d 649, 120 Ga.App. 
883. 

m.—Le9m V. Lo Chirco, 112 N.E2d 917, 350 lEApp. 
394. 

Ind.-OavfiMd v. Beatrice. 102 N.E2d 915, 122 Ind. 

App. 98—A- B- V. C- D-, 277 

N.E2d 599, 150 IndApp. 535. 

Ky.—Bradshaw v. Bradshaw, 295 S.W.2d 571. 

M(L-Staley v. Staley. 335 A.2d 114, 25 Md.App. 99. 

Mina.^-State v. EAH.. 75 N.W.2d 195, 246 Minn. 
299. 

hfiis.—Graham v.'Lee, supra, n. 4—Boone v. State. 51 
Sa2d 473, 211 Miss. 318. 

Mor-Bernheinier v. First Nat Bank of Kansas City, 
225 S.W.2d 745, 359 Mo. 1119. 

Neh.—In re OMcy^s Estate, 31 N.W.2d 557, 149 Neb. 
556. 

NJL—l>woaiey v. Twomey, 3S1 A.2d 66. 116 N.H. 29. 

N.Y.—Lawrence v. Lawrence, 132 N.Y.S.2d 529—Moy 
Mee Soo V. Leong Yook Yick, 248 N.Y.S.2d 61, 21 
A.DJd 4S-Lee v. Stix, 286 N.Y.S.2d 987, 55 
MiscJd 940-HanIey v. Flanigan, 428 N.Y.S.2d 
865, 104 Misc.2d 698. 

N.C—Davis v. Cnimp. 14 S.E2d 666, 219 N.C 625. 

Ohk>—Kawedd v. Kawedd, 35 N.E2d 865, 67 CHiio 
App. 34—State v. Carter, 191 NJE.2d 541, 175 
Ohio St 98—Rose v. Rose. 242 N.E2d 677, 16 
(Aio App.2d 123. 

OU.—Mayse v. Mewman, 118 P.2d 398, 189 Okl. 586— 
In re Asbwy's Estate, 136 P.2d 913, 192 Old. 440. 

Pa.—Adoptkm of Reagan, 88 Pa.Dist. ft Co. 315— 
Com. V. Bendik, 70 Montg. Co. 123—Adoption of 
Shea£^, 58 LancRev. IS—Com. ex. rel. Johnson v. 
Peake, 415 A.2d 1228, 272 Pa.Super. 340. 

Tex.—Adams v. Adams. Gv.App., 456 S.W.2d 222. 

W.Va.—State ex rd. Lipacomb v. Joplin, 47 S.E2d 221, 
131 W.Va. 301 

[ft Loftiliaftft 

(1) La.-Sinith v. Smhh, 39 Sa2d 161214 La. 881— 

State V. Lcmome. 69 So.2d 15, 224 La. 200. 

(5) Other cases. 

J.S.—Murphy v. Houma Wdl Service, CA.La., 409 
FJd 804. reb. den. 413 F.2d 509. 

-a.—WaSams v. Willhuns, 87 SoJd 707, 230 La. 1— 
COlies V. Gillies, App., 144 Sa2d 893—BurreU v. 
ftirrell, App^ lS4S(t2d 103—^Lambert v. Lambert, 


App.. 164 So.2d 661—Lewis v. Powell, App., 178 
So.2d 769. 

Absent evidesce that chfld is of mixed Wood pre¬ 
sumption stated in the text aj^lies.—In re Marshall’s 
Estate, 262 P.2d 41 120 CA.2d 747. 

Despite sterility vriiere wife artificiaUy insemi- 

natfri 

N.Y.-State ex rd. H. v. P.. 457 N.y.S.2d 488, 90 
A.D.2d 434. 
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6. U.S.—Ray v. Biyant, CA.Miss., 411 F.2d 1204. 
Ala.—Butler v. Butler. 48 So.2d 318, 254 Ala. 375. 
Ark.—In re Thomas’ Estate. 310 S.W.2d 248, 228 Ark. 
658. 

Cal.—People v. Russell, 99 Cal.Rptr. 277, 22 CA.3d 
330. 

Cdo.—Schietenbedc v. Minor, 367 P.2d 333, 148 Cdo. 
582. 

Ga.—CJA dted in Steed v. Steed, 56 S.E2d 171, 176, 
80 Ga.App. 360-Ellis v. Woods, 103 S.E2d 297, 
214 Ga. 105—Smith v. Smith, ^62 S.E2d 379, 224 
Ga. 441 app. after remand 168 S.E2d 609, 119 
Ga.App. 619—English v. English, 168 S.E2d 187, 
119 Ga.App. 570. 

Idaho—Miller v. Miller. 523 P.2d 827, 96 Idaho 10. 
m.— People V. Pcteis, 62 N.E2d 139, 326 Ill.App. 
512—Lewis v, Lo Chirco, supra, n. 5—In re Adop¬ 
tion of McFadycn, 438 N.E2d 1361 64 IU.Dec. 43. 
108 ni.App.3d 329. cert. den. 103 8.0. 1259, 460 

U. S. 1015, 75 LEd.2d 486. 

Ind.—Profitt V, Profitt, App., 204 N.E2d 660, 137 
Ind.App. 6—Buchanan v. Buchanan, 267 N.E.2d 
155, 256 Ind. 119. 

Iowa—CJ5. dted in Bowen v. Bailey, 21 N.W.2d 773, 
775, 237 Iowa 295—Kuhns v. Olson, 141 N.W.2d 
925, 258 Iowa 1274, 

Ky.—Uttk V. Uttle, 275 S.W.2d 588. 

La.—McConkey v. Pinto, 305 So.2d 469—Wilkinson v. 
Wilkinson. 323 So.2d 120. 

Mass.—Com. v. Stappen, 143 N.E2d 221, 336 Mass. 
174. 

Md.—Hale v. State, 2 A,2d 17, 175 Md. 319—Dayhoff 

V. State, 109 A2d 760, 206 Md. 25—Lucas v. 
Williams, 146 A.2d 764, 218 Md. 322. 

Mich.—Baum v. amm, 173 N.W.2d 744, 20 Mich. App. 

68 . 

Miss.—Stone v. Ston^ 210 So.2d 672. 

Mo—F. V. F„ App., 333 S.W.2d 320-D. S. v. H. T. 
H., App., 600 S.W.2d 698. 

Nd),—Ford v, Ford, 216 N.W.2d 176, 191 Nd>. 548. 
NJ.—Bednarik v. Bednank, 16 A.2d 80. 18 NJ.Misc. 
633—In re K., 222 A.2d 552. 92 N.J.Super. 204— 
Jackson v. Prudential Ins. Co. of America, 254 
A.2d 141, 106 NJ.Super. 61—Sarte v. Pidoto, 324 
A.2d 48, 129 NJ.Super. 405—L. v. M., 338 A.2d 
227, 134 NJSuper. 69. 

N.M.—Mdvin v. Karhe, 492 P.2d 138. 83 N.M. 356. 
N-Y.-^xJudoi V. London. 356 N.Y.S.2d 1000, 78 
Misc.2d 535. 

N.C—CJA dted in State v. White, 256 S.E2d 505, 
507, 42 N.CApp. 320. 

N.D.—Strom v. Strom, 75 N.W.2d 75a 
Ohi(V-Koch V. Miller. 178 N.E2d 186. 

S.D.—Luedtke v. Koopsma, 303 N.W.2d 112. 

Tenn.—State ex rel. Hardesty v. Sparks, 190 S.W.2d 
302, 28 Tenn.App. 329. ' 

Tex,—Caddd v. Caddd, Civ.App., 486 S.W.2d 141—D. • 

W. E v. M. J. B. C, Ov-App.. 601 S.W.2d 475, 
err. rrf. no rev. err. 

Utah—Holder v. Holder. 340 P.2d 761, 9 Utah2d 163. 
Wash.—Carfa v. Albright, 237 P.2d 795, 39 Wash.2d 
697, 31 A.ER.2d 983. 

Wis.—Stote ex rel. Briggs v. Kellner. 20 N.W.2d 106, 
247 Wis. 425-Schinidt v, Schmidt, 124 N.W.2d 
569, 21 Wis.2d 433. 

CoDunoii Uw marriftge, etc. 

U.S.—Cook V. Carolina Freight Carriers- Corp., D.C. 

Del., 299 F.Sapp. 192, applying West Virginia law. 
Tenn.—Shelby County v. Ilhams,-510 S.W.2d 73. 


N.Y—In re BUotta’s Estate, 110 N.Y.S.2d 331, affd. 
120 N.Y.S.2d 248, 281 App.Div. 887—In re Hask- 
el’s Estate, 221 N.Y.S.2d 2, 31 Misc.2d 680. 

Prior marriage of parent 

( 1 ) N.Y.—In re Bilotta’s Estate, supra—In re Foote’s 
Estate, 160 N.y.S.2d 85, 5 Misc.2d 58. 

In Louisiana, etc. 

(2) Other matters. 

La—Burrell v. Burrell, App., 154 So.2d 103—Succes¬ 
sion of Barlow, App., 197 So.2d 682, application 
den. 199 So.2d 921, 250 La 917—Lambert v. 
Lambert, LaApp., 164 So.2d 661. 

In Oklahoma 

(5) Purported parents married to one another. 

OkL—In re Marriott’s Estate, 515 P,2d 571. 
Elimination of status of illegitimacy by law 
Ariz.—Anonymous v. Anonymous, 460 P.2d 32, 10 
AriaApp. 496, 

Applicable to criminal prosecutions 
Cal.—People v. Thompson, 152 CaLRptr. 478, 89 
C.A.3d 193. 

7. Cal.—Williams v. Moon, supra, n, 4, 

Ky.—Com., Dept, of Child Welfere v, Helton, 411 
S.W.2d 932. 

La—Dors^ v. Williamston. App., 170 So.2d 773— 
George v. Bertrand, App., 217 So.2d 47, writ ref. 
219 So.2d 177, 253 La 647, cert, den. 90 S.Ct. 439, 
396 U.S. 974, 24 LEd.2d 443. 

Me.—Monahan v. Monahw, 46 A.2d 706, 142 Me. 72. 

Mo—In re L-App., 461 S.W.2d 529. App. after 

remand. Sup., 499 S.W.2d 490. 

N.Y.—Lee v. Stix, 286 N.Y.S.2d 987, 55 Misc.2d 940— 
Gray V. Rose, 302 N.Y.S.2d 185, 32 A.D.2d 994. 
N.C—Ray v. Ray, 13 S.E2d 224, 219 N.C 217. 
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8. Pa—Caiigle v. American Radiator ft Standard 

Sanitary Corp., 77 A.2d 439, 366 Pa 249. 

9. U.S.—Gray v. Richardson, C.A.Ohio, 474 F.2d 

1370. 

Ala.—McCrary v. Matthews, 179 So. 367, 235 Ala 
409—Butler v. Butler, supra, a 6—Jackson v. Jack- 
son, 66 So.2d 745, 259 Ala 267-Cjr,S. dted in 
Carnegie v. Carnegie, 73 So.2d 556, 557, 261 Ala 
146. 

Ariz.—Anonymous v. Anonymous, 460 P,2d 32, 10 
AriaApp. 496. 

Ark.—In re Thomas’ Estate, 310 S.W.2d 248, 228 Ark. 
658. 

Cal.—Winsette v. Winsette, 117 P.2d 897, 47 Cal. 
App.2d 308—Serway v. Galentine, 170 P.2d 32, 75 
CaLApp.2d 86—Murr v. Murr, 197 P.2d 369, 87 
Cal.App.2d 511-anders v. Lewis, 208 P.2d 687, 
93 Cal.App.2d 90—In re Adoption of Stroope, 43 
Cal.Rptr. 40, 232 CA.2d 581. 

Colo.—A. G. V. S. G., 609 P.2d 121, 199 Colo. 403. 
D.C.—CJ.S. dted in Peters v. District of Columbia, 
MuaApp., 84 A.2d 115, 118—Harrington v. Har¬ 
rington, Mun.App., 145 A.2d 121—Martin v. Mar¬ 
tin, App., 240 A.2d 363, app. after remand 270 
A.2d 141. 

Fla—In Interest of J.P., App., 220 So.2d 665—Kennel- 
ly v. Davis, 221 So.2d 415. Cert. den. 90 S.Q. 
237, 396 U.S. 916, 24 L.Ed.2d 193. 

Ga,—Jones v. State, 78 S.E2d 88, 88 GaApp. 790— 
Samples v. State. 166 S.E2d 389, 119 GaApp. 154. 
ni.— Stearns v. Stearns, 33 N.E2d 481, 376 Ill. 283— 
Lewis V. Lo Chirco. 112 N.E2d 917, 350 BLApp. 
394—People ex rel. Jones v. Schmitt, 242 N.E2d 
275^ 101 Ill.App.2d 183. 

Ind—Pursley v. Hisch, 85 N.E.2d 270, 119 Ind,App. 
232—Duke v. Duke, App., 185 N.E.2d 478—Hoo- 
Icy v. Hoolcy, 226 N.E2d 344, 141 IndApp. 101. 
Iowa—Bowers v. Bailey, 21 N.W.2d 773, 237 Iowa 295. 
Ky.—Gross v. Gross, 260 S.W.2d 655, 

La—Gillies v. Gillies, App., 144 So.2d 893. 

Md.—Hale v. State, supra, n. 6—Clark v. State, 118 
A.2d 366, 208 Md. 316, 57 A.LR.2d 718. 

Mich.—Maxwell v. Maxwell. 167 N.W,2d 114, 15 Mich. 
App. 607. 

Miss.—Krohn v. Migucs, 274 So.2d 654. 
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Mo.—Boudinier v. Boudinier, 203 S.W.2d 89, 240 Mo. 
App. 278—F. V. F., App., 333 S.W.2d 320—State 
V. Brown, App., 446 iw.2d 498—In Interest of 

IC-W-H-, App., 477 S.W.2d 433—In 

re L-. 499 S.W.2d 490. 

Mont.—Borchers v. McCarter, 592 P.2d 941, 181 Mont. 
169, 

N.H.—State, by Dolloff v. Sargent, 118 A.2d 596, 100 
N.H. 29. 

NJ.—B. V. O., 232 A.2d 401, 50 N.J. 93, stating 
Pennsylvania law. 

N.M.—Salas v, Olmos, 143 P.2d 871, 47 N.M. 409. 

N.Y.—Houston v. Houston, supra, n. 6—Foglio v. Fog- 
lio, 176 N.Y.S.2d 43, 13 Misc.2d 767—Miller v. 
Miller, 314 N.Y.S.2d 855, 64 Misc.2d 341, 

N.C.—State v. White, 26^ S.E2d 481, 300 N.C. 494? 
reh. den. 273 S.E.2d 443. 

N.D.—State v. Coliton, 17 N,W.2d 546, 73 N.D. 582, 
156 A.L.R. 1403—Kucera v. Kucera, 117 N.W.2d 
810. 

Ohio—State ex rel. Sprungle v. Bard, App., 98 N.E2d 
63—Quasion v. Fnedman, 169 N.E2d 28, 110 
Ohio App. 166—Langel v. Langel, App., 175 
N.E2d 312—Rose v. Rose, 242 N.E2d 677, 16 
Ohio App.2d 123. 

Old.—Byers v. Byers, 618 P.2d 930. 

Pa.—Com. V, Boyer, 76 A.2d 230, 168 Pa.Super. 16—In 
re Cunningham's Estate, 32 Wash.Co. 103—Com. 
ex rel. O'Brien v. O'Brien, 128 A.2d 164, 182 
Pa.Super. 584, affd. 136 A.2d 451, 390 Pa. 55— 
Com. V. Jones, 36 North. 92. 

Tex.—Gravley v. Gravley, Qv.App,, 353 S.W.2d 333, 
err. dism. 

Vt.—In re Jones' Estate, 8 A.2d 631, 110 Vt. 438, 128 
A.LR. 704. 

Wash.—Carfa v. Albright, supra, n. 6—Palmer v. Palm¬ 
er, 258 P.2d 475, 42 Was^i.2d 715. 

W.Va.—State ex rel. Worley v. Lavender, 131 S.E2d 
752, 147 W.Va. 803. 

Wyo.—Peters v. Campbell, 345 P.2d 234, 80 Wyo. 492. 

Conclusive iMesumjption 

Cal.—HUl V. Johnson, 226 P.2d 655, 102 Cal.App.2d 
94. 

N.C—State v. White, 256 S.E.2d 505, 42 N.CApp. 320. 

Or.—^Matter of Marriage of A., 598 P.2d 1258, 41 
Or.App. 679. 

Rule of substantive law 

Cal.—Jackson v. Jackson, 60 CaLRptr. 649, 430* P.2d 
289. 67 C.2d 245. 

Evidence of birth necessary 

Cal.—In re Estate of Grimble, 117 Cal.Rptr. 125, 42 
C.A.2d 741. 

10. Cal.—Dazey v. Dazey, supra, n. 4 Cinders v. 
Lewis, supra, n. 9. 

Miss.—Stone v. Stone, 210 So.2d 672. 

N.C.—Ray v. Ray, supra, n. 7. 

Not effective as to persons no longer husband 
and wife 

CaL-Pricc y. Price, 51 Cal.Rptr. 699, 242 CA,2d 705. 

12. Ala.—CJ.S. dted la Leonard v. Leonard, 360 
So.2d 710,713 —CJjS. cited in Balfour v, Balfour, 
Gv.App., 413 SoM 1167, 1168. 

Ark.-We8t v. King, 262 S.W.2d 897, 222 Ark. 809. 

Cal.—Williams v. Moon, supra, n. 4 —In re Young’s 
Estate, 281 P.2d 368, 132 CA.2d 25. 

Fla.—CJJS. dted in Barnett v, Barnett, App., 336 
So.2d 1213, 1218, app. after remand 340 So.2d 548, 
affd.. Sup., 360 Sa2d 399. 

Ill.—People V. Powers, 91 N.E2d 637, 340 IU.App. 
201—Lewis v, Lo Chirco, supra, n. 9. 

Mass.—Com. v. Stappen, 143 N.E2d 221, 336 Mass. 
174-C(nn. v. Leary, 185 N.EJd 641, 345 Mass. 
59. 

Mich.-Ralelgh v. Watkins, 293 N.W.2d 789, 97 Mich. 
App. 258. 

Mbs.—Boone v. State, supra, n. 5. 

Mo.-In re L-, 499 S.W.2d 490. 

N.Y.—AJtomarc v. Altomare, 63 N.Y.SJd 71—Law¬ 
rence V. Ldwrence, 132 N.Y.S.2d 529—Lee v. Stix, 
286 N.Y.S.2d 987, 55 Mbc.2d 940-Hanley v. 
Flanigan. 428 N.Y.S.2d 865, 104 Mbc.2d 698. 


Ohio—Ashley v. Ashley, 193 N.E2d 535, 118 Ohio 
App. 155. 

Pa.—Thomas v. Thomas, 9 Cumb. 108—Com. v. DiBo- 
' naventure, 213 A.2d 175, 206 Pa.Super. 340. 

Utah—Holder v. Holder, 340 P.2d 761, 9 Utah 2d 163. 
Necessity for proof of impotency or want of 
access 

(3) Other cases. 

U.S.—McKenzie v. Harris, C.A.Pa., 679 F.2d 8. 

Cal.—Benes v. Young, 9 Cal Rptr. 500, 187 C.A.2d 270. 
S.C.—Barr's Next of Kin v. Cherokee, Inc., 68 S.E2d 
440, 220 S.C. 447. 

In North Carolina, etc. 

N.C.—Eubanks v. Eubank^ 159 S.E2d 562, 273 N C. 
189-Statc V. Hickman, 174 S.E.2d 609, 8 N.C. 
App. 583. 

Concealment of birth 

La.—Melancon v. Sonnier, App., 157 So.2d 577, 

Blood-grouping test 

Del.—V. L. P. V. J. S. S., Fam.a., 407 A.2d 244. 
Iowa—In re Marriage of Schncckloth, 320 N.W.2d 535. 
N.H—Watts V. Watts, 337 A.2d 350, 115 N.H 186. 
N.Y.—Hansom v. Hansom, 346 N.YS.2d 996, 75 
Misc.2d 3. 

N.C.—Bunting v. Beacham, 262 S.E.2d 672, 45 N.C. 
App. 304. 

Husband’s sterility as result of vasectomy 

Mo.—E-S- V. G-M-S-, App., 520 

S.W.2d 652. 

13. U.S.—Ingalls Shipbuilding Corp. v. Neuman, D.C. 
Miss., 322 F.Supp. 1229. Affd., C.A., 448 F.2d 
773. 

Ala.—Jackson v. Jackson, 66 So.2d 745, 259 Ala. 267. 
Cal.—Murr v. Murr, 197 P.2d 369, 87 Cal.App.2d 
511—Gronervv. Groner, 99 Cal.Rptr. 765, 23 
C.A.3d 115. 

Colo.—Lanford v. Lanford, 377 P.2d 115, 151 Colo. 

D.C.—Peters v Distrilrt of Columbia, supra, n. 9. 

Ky.—Little V. Little, 275 S.W,2d 588—Bradshaw v. 
Bradshaw. 295 S.W.2d 571. 

Mass.—Com, v. Leary, 185 N.E2d 641, 345 Mass. 59. 
N.Y.—Hanley v. Flanigan. 428 N.Y.S.2d 865, 104 
Misc.2d 698. 

Pa.—In re Hamilton’s Trust, 8 D. & C2d 293, 6 
Fiduciary 503—C. v. C, 12 D. & C.2d ,771—Com. 
ex reL Romanishan v. Domitrovitch, 36 North. 
108. 

Wash.—Ripplinger v. RippUnger, 511 P.2d 82, 9 Wash. 
App. IM. 
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14. Colo,—Beck v. Beck, 384 P.2d 731, 153 Colo. 90. 
111.—People ex rd. Gonzalez v. Monroe, 192 N.E2d 

691, 43 Ill.App.2d 1. 

Ind.—CJJS. cited in Pilgrim v. Pilgrim, 75 N.E2d 159, 
162, 118 Ind.App. 6. 

La.—Melancon v. Sonnier, App., 157 SoJd 577—Dugas 
v. Henson, App., 307 So.2d 650, writ den., Sup., 
310 So.2d 851. 

Miss.—Boone v. State, supra, n. 5. 

N.Y.—Comipissioner of Public Welfare of City of New 
York, on Complaint of Vincent v. Koehler, supra, 
n. 7—Hanley v. Flanigan, 428 N.Y.S.2d 865, 104 
Mbc.2d 698. 

Pa.—In re Everitt's Estate, 21 Leh.LJ, 311. 

Absence of husband, 

Cal.—Madden v. Madden. 325 P.2d 538, 160 CA.2d 
422. 

S.C.—South Carolina Dept, of Social Services v. Thom¬ 
as. 262 S.E.2d 415, 274 S.C. 228. 

15. U.S.—Ingalb Shipbuilding Corp. v. Neuman, D.C. 
Mbs,, 322 F.Supp.’ 1229. Affd., C.A., 448 F.2d 
773. 

Ala.—Jackson v. Jpcksrm, supra, n. 13. 

Ariz.—Coffman v. Coffman, App., 591 P.2d lOlO, 121 
Ariz. 522. 

Ark.—West v. King, supra, n. 12. 
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Colo.—Lanford v. Lanford, 377 P.2d 115, 151 Colo. 

211 . 

Ind.—R. D. S. v. S. L. S., App.,' 402 N.E2d 30. 
Ky.—Bradshaw v. Bradshaw, 295 S.W.2d 571. 

Md.—Staley v. Staley, 335 A.2d 114, 25 Md.App. 99, 
Mass.—Com. v. Leary. 185 N.E2d 641, 345 Mass. 59. 
Mo,—Boudinier v Boudinier, supra, n. 9, 

N.J.—In re K., 222 A.2d 552, 92 NJ.Super. 201—Jack- 
son v. Prudential Ins. Co. of America, 254 A.2d 
141, 106 NJ.Super. 61—Sarte v. Pidoto, 324 A.2d 
48, 129 N.J.Super. 405. 

N.M.—Melvm v. Kazhe, 492 P.2d 138, 83 N.M. 356, 
overruling Grates v. Garcia, 20 N.M. 158, 148 P. 
493. and Salas v. Olmos, 47 N.M. 409, 143 P.2d 
871 to extent that a mother or father are incompe¬ 
tent to testify as to non-access. 

N.Y.—Mannain v. Lay, 308 N.Y.S.2d 248. 33 A.D.2d 
1024. affd. 262 N.E2d 216, 27 N.Y.2d 690, 314 
N.Y.S.2d 9. 

Pa,—Com. cx rel. Romanishan v. Domitrovitch, 36 
North. 108. 

Tex.—Marcklcy v. Marckley, Civ.App., 189 S.W.2d 
8—Barnett v. Barnett, Civ.App., 451 S.W.2d 939, 
err. dism.—Davb v. Davis, Gv.App.. 5D7 S.WJd 
841, err. ref. n.r.e., revd. on oth. Sup., 521 
S.W.2d 603. 

Rule held not applicable 
Ga.—Simeonidcs v. Zervis, 172 S.E2d 649, 120 Ga. 
App. 883. 

16 Ky.—Little v. Little, supra, n. 13. 

La.—Lambert v. Lambert, App., 164 So.2d 661, 
Md.-Staley v. Staley, 335 A.2d 114, 25 Md-App. 99. 
Ohio—Rose v. Rose, 242 N.E.2d 677, 16 Ohio App.2d 
123. 

Pa.—Baker v. Webs, 43 Pa.Dist. & Ca 707, 52 Dauph. 
50—Guy V. Guy, 35 Del.Co. 477—Cairgle v. 
American Radiator & Standard Sanitary Corp., 74 
A.2d 721, 166 Pa.Super. 621, affd. 77 A.2d 439, 
366 Pa. 249. 

Tenn.—State ex rel. Hardesty v. Sparks, 190 S.W.2d 
302, 28 Tenn.App. 329—Frazier v. McFerren, 402 
S.W.2d 467, 55 Tenn.App. 431. 

In California 

(1) Cal.—Hughes v, Hughes, App., 271 PJd 172^ 
Murr V. Murr, 197 P.2d 269, 87 CaJApp.2d 511. 

(3) CaL—D^miels v. Daniels, 319 P.2d 662, 156 
C.A.2d 371—S.D.W. V. Holden, 80 Cal.Rptr. 269, 275 
C.A.2d 313. 

(4) Other cases.—MoGillis v. Hofoditz, 226 P.2d 372, 
101 Cal.App.2d 760-^ackson v, Jackson, 60 CaLRptr. 
649, 430 P.2d. 289, 67 C.2d 245. 

18. Cal.—Daz^ v. Dazey, supra, n. 47-In re Young’s 
Estate, supra, n. IZ 

Idaho-CJ.S. cited in Alber v. Alber, 472 PJd 321, 
325, 93 Idaho 755, 46 A.L.R.3d 148. 

Ind.—Whitman v. Whitman, 215 NE2d 689, 140 Ind. 
App. 289—Hooley v. Hooley, 226 N.E.2d 344, 141 
Ind. App. 101. 

Neb.—Hudson v. Hudson, 36 N.W.2d 851, 151 Nd). 

210 . 

N.Y,—In re Diaz-Albertini’s Estate. 153 N.Y.S.2d 261, 
affd, 154 N.Y.S.2d 422, 2 A.D.2d 671. 

Ohio—Langel v. Langel, App,, 175 NkE2d 312. 

Pa.—Cairgle v. American Radiator & Standard Sanitary 
Corp., 77 A.2d 439, 366 Pa. 249. 

Wash.—CJ.S. dted In Ripplinger v. R^plingn-, 511 
P.2d 82, 83, 9 Wash.App. 166. 

Similar statement 

Pa;—Com. v. Jones, 36 North. 92. 

Affirmative finding of nonaccess or impotence 
required 

Tex.—Zimmerman v. Zimmemum, Ov.App.. 488 
S.W.2d 184. 

19. Ky.—Cecil v. Cedi, 199 S.W.2d 985, 304 Ky. 
67—Cooper v. Com., 374 S.WJd 481. 

Md.—Clark v. State, 118 A2d 366, 208 Md. 316, 57 
A.LR.2d 718. 

Mich.-Raleigh v. Watkins. 293 N.W.2d 789, 97 Mich. 
App. 2S8, 
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Mo.—In re L-, App„ 461 S W.2d 529. App. after 

remand, Sup, 499 S.W2d 490—In re Freeman’s 
Estate, App., 636 S.W.2d 406. 

N.J.—In re Rogers* Estate, 105 A.2d 28, 30 NJ.Super. 
479. 

Pa.-In re Manfrcdi’s Estate, 159 A.2d 697, 399 Pa. 
285. 

Wash.—Palmer v. Palmer. 258 P.2d 475, 42 Wash.2d 
715—Stone v. Stone, 458 P2d 183. 76 Wash,2d 
586. 

W.Va.—Gardner v. Gardner, 110 S.E.2d 495, 144 
W.Va. 63a 

CoBception and birth daring wedlock 
N.Y.—Queeno v. State, 8 N.Y.&2d 855, 255 App.Div. 
941. 

Enn triiere fiudlhl, the presumption may be deemed 
to exist 

N.Y.—In re Anonymous, 177 N.y.S.2d 784. 12 Misc.2d 
781. 

20. Cola-JLanford v. Lanford. 377 P.2d 115, 151 
Cdo. 211—Beck v. Beck. 384 P.2d 731. 153 Colo. 
90. 

Fla.-Smith v. Wise, App., 234 So.2d 145. 

Gt.—Stei^iens v. State, 57 S.E2d 493, 80 Ga,App 823. 
La.—^Lambert v. Lambert, App., 164 So.2d 661. 

Miss.—Coleman v. Hudson, 396 So.2d 1024. 

Mo.—^Ash V. Modem Sand & Gravel Co., 122 S.W.2d 
45,234 Mo.App. 1195—CJJS. dted in Bemheimer 
V. Rrst Nat Bmik of Kansas City, supra, n. 5—F. 
V. F., App., 333 S.W.2d 320-Simpson v. Black- 
bum, App., 414 S.W^ 795. 

N.Y.—Gray v. Rose, 302 N.Y.S.2d 185, 32 A.D2d 
994—Irma N. v. Carlos A.F., 361 N.Y.S 2d 701,46 
A.D.2d 893—Hanley v. Flanigan. 428 N.Y.S.2d 
865, 104 Misc.2d 698. 

Pa.—Com. V. Carrasquilla, 155 A.2d 473, 191 Pa.Super, 
14. 

S.C.—CJJS. cited in Barr’s Next of Kin v. Cherokee, 
Inc., 68 S.E2d 440, 220 S,C 447—Peoples Nat. 
Bank of Greenville v. Manos Bros., Inc., 84 S.E2d 
857, 226 S.C 257, 45 A.ER.2d 1070. 

Tex.—Esparza v. Esparza, Civ.App., 382 S.W,2d 162. 
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21. N.C—State v. White, 268 S.E2d 481, 300 N.C. 
494, Tth. den. 273 S.E2d 443. 

Pa.—Cairgle v. American Radiator & Standard Sanitary 
Coip., supra, n, 8. 

Vt.—In re Jones’ Estate, sui^a, n. 9. 

21 Ind.—Piofitt V. Promt, 204 N.E2d 660, 137 Ind. 
App. 6. 

Ncv.—Ormachea v. Ormachea, 217 P.2d 355, 67 Nev. 
273. 

Pa.—Com. V. Oldham, 115 A.2d 895, 178 Pa.Super. 
354. 

Conclasiye as to mother imder statute 

N.Y.—Kehn v. Maindla, 242 N.Y.Sld 732,40 Misc.2d 
55. 

23. Ala.—^Rmnlin v. Lewis, 381 Sold 194. 
Minn.-State v. EA.H., 75 N.W.2d 195, 246 Minn. 
299. 

Mo.—Ash v. Modem Sand ft Gravel Co., 122 S.W.2d 
45. 234 MoJ^pp. 1195. 

N.Y.—Beratsen v. Bemtsen, 87 N.Y.S.2d 855—Law- 
fence v. Lawrence, supra, n. 12—Inna N. v. Carlos 
A.F., 361 N.Y,S.2d 701, 46 A.D.2d 893. 

Tex.—^Esparza v. Esparza, Civ App.. 382 S.W,2d 162. 
Hodmiid and wife UYing in same house when 
chOd begotten 

(1) Minn.—Haugen v. Swanson, 16 N.W 2d 900, 219 
Minn. 123. 

(3) Other statements. 

m.—Peofde ex rel, Gonzalez v. Monroe, 192 N.E2d 
691, 43 IllApp.2d 1. 

In GaUfbmia 

(1) People V. Hamilton, 198 P.2d 907, 88 Cal.App.2d 
398-Danids v. Daniels, 300 Pld 335, 143 C.A.2d 430. 

(3) Chi.—Bonsall v. Bonsall, 337 P.2d 843, 169 
CAld 753. 

<4) Blood test held not to rebut presumption. 


Cal.—Keaton v. Keaton, 86 Cal.Rptr. 562, 7 C.A.3d 
214. 

(5) Other decisions- 

Cal.—Pnee v. Pnee, 51 Cal.Rptr. 699, 242 C.A.2d 
705—In re Marshall’s Btatc, 262 P.2d 42, 120 
C A.2d 747—Hughes v, Hughes, 271 P.2d 172, 125 
CA.2d 781. 

Constitutional 

Cal.—Estate of Comelious, 198 Cal.Rptr. 543. 674 P.2d 
245, 35 C.3d 461, app. dism. 104 S.Ct. 2337, 80 
L.Ed.2d 812. 

24. La.—Burrell v. Burrell, App., 154 So.2d 103— 
Carter v. Canal Ins. Co., App., 154 So.2d 476— 
Lambert v. Lambert, App., 164 So.2d 661. 

25 Ind.—A-B-v. C-D-, 277 N.E2d 

599, 150 Ind.App. 535. 

26. Cal.—Smith v. Heilman, 340 P.2d 752, 171 
C.A.2d 424. 

La.—Mock v. Mock. 411 So.2d 1063. 

N.Y.—Fitzsimmons v, DeCicco, 253 N.Y,S.2d 603, 44 
Misc.2d 307. 

27. Or.—In re Rowe’s Estate, 141 ?2d 832, 172 Or. 
293. 

29. Ill — Dill v. Patterson, 62 N.E2d 249, 326 Ill. 
App. 511—Sturdy v. Sturdy, 214 N.E2d 607, 67 
in App.2d 469. 

Kan.—In re Julian’s Estate. 334 P.2d 432,184 Kan. 94. 

Ky.—CJJS. quoted at length in Gross v. Gross, 260 
S.W.2d 655. 657—Clift v. Gift, 288 S.W.2d 343. 

Me.—Mitchell v. Mitchell, 11 A.2d 898, 136 Me. 406. 

Md.—Clark v State, 118 A.2d 366, 208 Md. 316, 57 
A L.R.2d 718. 

Mmn.—Mund v. Mund, 90 N.W.2d 309, 252 Minn. 
442—Curry v. Felix, 149 N.W.2d 92, 276 Minn. 
125. 

Miss.—Speight v. Wheeler, 310 So.2d 716. 

Mo.—B. S. P. v. W. W. W., App., 411 S.W,2d 834. 

Neb.—Hudson v. Hudson, supra, n. 18. 

N.Y.—In re Carrmchael’s Estate, 19 N.Y.S.2d 845, 259 
AppDiv. 970, app. den. 21 N.Y.S.2d 616, 259 
App.Div. 1072—CJJS. dted in Lane v. Eno, 98 
N.Y.S.2d 789, 790, 277 App.Div. 324—In re 
Foote’s Estate, 160 N.y.S.2d 85, 5 Misc.2d 58. 

N.C—State v. McMahan, 31 S.E2d 357, 224 N.C. 476. 

Ohio—Romweber v. Martin, 282 N.E2d 36, 30 Ohio 
St,2d 25. 

Tex.—Lawson v. Baker, Civ.App., 351 S.W.2d 571. 

Utah—CJJS. dted in Holder v. Holder, 340 P.2d 761, 
764, 9 Utah2d 163—Roods v. Roods, 645 P.2d 640. 

Presumption notwithstanding blood test 

La.—Cook V. Perron, App. 3 Cir., 427 So.2d 499, writ 
den., Sup., 433 So.2d 1054. 
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31. Fla.—Eldridge v. Eldridge, 16 So.2d 163, 153 Fla. 
873. 

Tex.—Byrd v. Travelers Ins. Co., Civ.App., 275 S.W.2d 
861, err. ref. no rev. err. 

32. Fla.—Eldridge v. Eldridge, supra, n. 31. 

Tex.—Byrd v. Travelers Ins. Co., supra, n. 31. 

34. Minn.—Curry v. Felix, 149 N.W.2d 92, 276 Minn. 
125. 

Ohio—Johnson v. Adams, 479 N.E.2d 866, 18 Ohio 
St.3d 48, 18 O.B.R. 83 overruling Miller v. Ander¬ 
son, 3 N.E 605, 43 Ohio St. 473, and Hall v. 
Rosen, 363 N.E2d 725, 50 Ohio St.?d 135. 

Presumption not rebutted 

Tex.—Lawson v. Baker, Civ.App., 351 S.W.2d 571. 

36. Okl.—Secondine v. Secondine, 311 P.2d 215. 

Tex—Lawson v. Baker, Civ.App., 351 S.W.2d 571. 

37. Md.—Qark v. State, 118 A.2d 366, 208 Md. 316, 
57 A.LR.2d 718. 

40. N.Y.—Gray v. Rose, 302 N.Y.S.2d 185, 32 
A.D.2d 994—Irma N. v. Carlos A.F., 361 N.Y. 
S.2d 701,46 A.D.2d 893—Hanley v. Flanigan, 428 
N,Y.S.2d 865, 104 Misc.2d 698. 

In Louisiana, etc, 

(2) Other matters. 
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_^Texas Co. v. Stewart, App., 101 So.2d 222—Kauf¬ 
man V. Kaufman, App., 146 So.2d 199—Bunell v. 
Burrell, App., 154 So 2d 103—Mclancon v. Sonni¬ 
er, App., 157 So.2d 577. 

**Separate** defined 

N.Y.—Kehn v. Mainella, 242 N.Y.S.2d 732, 40 Misc.2d 
55. 
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41. La.—Affiliated Foods, Inc. v. Blanchard, App., 
266 So.2d 539. 

Mo.—Rasco v. Rasco, App., 447 S.W.2d 10. 

N Y—In re Adoption of Anonymous Minor Child, 
supra, n. 20. 

Ohio—McGhee v. McGhee, supra, n. 6. 

Presumption as to intercourse 
Cal.—Whitney v. Whitney, 337 P.2d 219, 169 C.A.2d 
209. 

In Louisiana, etc. 

(2) Under statutory provisions there is no presump¬ 
tion of paternity where a child is bora 300 or more days 
after a judicial separation, and its legitimacy may be 
contested by the husband in an action to disavow the 
child.—Singlcy v. Singlcy, App., 140 So.2d 246—Melan- 
con v. Sonnier, App., 157 So.2d 577—Kaufman v. 
Kaufman, App,, 146 So.2d 199. 

(3) Other matters. 

La.—^Succession of Barlow, App., 197 So.2d 682, appli¬ 
cation den. 199 So.2d 921, 250 La. 917—Stewart v. 
Stewart, App., 233 So.2d 305—Dugas v. Henson, 
App., 307 So.2d 650, writ den., Sup., 310 So.2d 
851—^Jacob v. Jacob, App. 4 Cir., 417 So.2d 1367. 

43. N.Y.—In re Adoption of Anonymous Minor 
Child, 77 N.Y.S.2d 121, 192 Misc. 359—Fitzsim¬ 
mons v. DeCicco. 253 N.Y.S.2d 603, 44 Misc.2d 
307. 

Statements of mother and alleged father suffi> , 
dent to rebut presumption 
Ga.—Simeonides v. Zcrvis, 194 S.E2d 324, 127 Ga. 
App. 506. 

III.—People ex rel. Smith v. Cobb, 337 N.E.2d 313, 33 
IllApp.3d 68. 

44. U.S.—Taylor v. Richardson, D.C.La., 354 F.Supp. 
13. 

Cal.—People v. Hamilton, supra, n. 23. 

No presumption where child from two years 
after separation 

La.—Enterkin v.* DeVaux, App., 272 So.2d 784. 

45. Cal.—Mathis v. Williams, 8 Cal.Rptr. 479, 185 
C,A.2d 653—In re Adoption of Stroope, 43 Cal. 
Rptr. 40, 232 C.A.2d 581. 

Meaning of cohabiting 

(2) Other meanings. 

Cal.—Daniels v. Daniels, 319 P.2d 662, 156 CA.2d 
371—Madden v. Madden, 325 P.2d 538, 160 
C.A.2d 422—Whitney v. Whitney, 337 P.2d 219, 
169 C.A.2d 209—Kusior v. Silver, 7 Cal.Rptr. 129, 
354 P.2d 657, 54 C.2d 603—Cronn v. Vaccari, 10 
Cal.Rptr. 4. 187 C.A.2d 551. 

La.—Ford v. Ford, App., 292 So.2d 275. 

Or.—Burke v. Burke, 340 P.2d 948, 216 Or. 691. 
Racial difference or blodd test exclusion not 
recognized 

Cal.—Hess v. Whitsitt, 65 Cal.Rptr. 45, 257 C.A.2d 
552, 32 A.L.R.3d 1297. 

44. N.M.—Salas v. Olmos, supra, n. 9. 

47. Fla.—In re Ruffs Estate, 32 So.2d 840, 159 Fla. 
777, 175 A.L.R. 370. 

48. Cal.—Hess v. Whitsitt, 65 Cal.Rptr. 45, 257 
C.A.2d 552, 32 A.L.R.3d 1297. 

Pa,—Com. ex rel. O’Brien v. O’Brien, 136 A.2d 451, 
390 Pa. 551. 

52. Okl.—maysc v. Newman, supra, n. 5. 

page 25 

53., U,—Walker v. Jamevich, App., 102 So.2d 770. 
Minn.—Mund v, Mund. 90 N.W.2d 309, 252 Minn. 
442. 
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54, Ohio—Comer v Comer, 200 NE2d 656, 119 
Ohio App. 529, affd. 194 N.E.2d 572, 175 Ohio St 
313. 

55. Ala—Balance v Balance, 72 So.2d 851, 261 Ala 
97. 

Anz.—Anonymous v Anonymous, 460 P.2d 32, 10 
Ariz.App. 496 

Fla.—Kennelly v Davis, 221 So.2d 415, cert den. 90 
S O. 237, 396 U.S. 916, 24 L.Ed.2d 193. 

111.—Santiago v. Silva, 413 N.E.2d 139, 45 Ill.Dec 806, 
90 IlhApp 3d 554. 

Ind.—Miller v. Robertson. 258 N.E.2d 420, 147 Ind. 
App. 68. 

iowa—Kuhns v. Olson, 141 N.W.2d 925, 258 Iowa 
1274. 

Me.—Buzzell v. Buzzell, 235 A.2d 828. 

Mich.—CJ.S. cited in Wechsler v Mroczkowski, 88 
N,W 2d 394, 396, 351 Mich. 483—Baum v. Baum. 
173 N.W.2d 744, 20 Mich.App. 68. 

Mo—CJ,S. cited in JD v. MD, App., 453 S.W.2d 661, 
662. 

N.C.—State v. Bowman, 52 S E2d 345, 230 N.C. 203. 

Ohio—Koch V. Miller, 178 N.E2d 186—State ex rel. 
Satterfield v. Sullivan, 185 N.E.2d 47. 115 Ohio 
App. 347. ' 

Tex.—Caddel v. Caddel, Civ.App., 486 S.W.2d 141. 

Basis of presumption 

Ohio—State ex rel. Satterfield v. Sullivan, App., 185 
N.E.2d 47, 115 Ohio App. 347. 

57. U.S.—B-B v. Califano, D.C.Ga., 476 F.Supp. 970, 
affd., C.A., 643 F.2d 1069. 

Fla.—B. v. F„ App., 217 So.2d 599. 

Mich.—Maxwell v. Maxwell, 167 N.W.2d 114,15 Mich. 
App. 607—Baum v. Baum, 173 N.W.2d 744. 20 
Mich.App. 68. 

Mo.—JD V MD, App., 453 S.W.2d 661. 

Va.—CJ5 cited in Gibson v. Gibson, 153 S.E2d 189, 
i92, 207 W.Va. 821. 

58. Iowa—Kuhns v. Olson, 141 N.W,2d 925, 258 
Iowa 1274. 

60. N.C.—State v. Bowman, supra, n. 55. 

63. Cal.—Bonsall v. Bonsall, 337 P.2d 843, 169 
CA.2d 753. 

Tex.—C,JJS. cited in Sample v. Richardson, 195 S,W.2d 
843, err. ref. no rev. err. 

64. N.D.—State v. Coliton, supra, n. 9. 

66, Cal—Pnv V. Price, 51 Cal.Rptr. 699, 242 C.A.2d 
705. 

Legal rights terminated 

Cal.—In re Estate of Gamble, 117 Cal.Rptr. 125, 42 
C.A.3d 741. 
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67. Ala.—Faggard v. Filipowich, 27 So.2d 10, 248 
Ala, 182. 

La.—Dugas v. Henson, App., 307 So.2d 650, writ den., 
Sup.. 310 So.2d 851. 

Tex.—Adams' v. Adams, Civ.App., 456 S.W.2d 222— 
Donahey v. Donahey, Civ,, 296 So.2d 188, 52 
Ala.App. 596. 

Wash.—Miller v. Sybouts, 645 P,2d 1082, 97 Wash.2d 
445. 

Statutory proTision 
(2) Held inapplicable. 

Ark.—George v George, 444 S.W.2d 62, 247 Ark. 17. 

Kan.—In re Julian's Estate, 334 P.2d 432, 184 Kan. 
94—In re Adoption of Marsolf, 434 P.2d 1010, 200 
Kan. 128. 

Ky.—Boyers v. Boyers, 140 S.W.2d 646,' 283 Ky. 1. 

Mich.—Wechsler v. Mroczow.ski, 88 N.W.2d 394, 351 
Mich. 483. 

Okl.—Jackson v. Jackson. 76 P.2d 1062, 182 Okl. 74— 
Austin V. Austin, 418 P.2d 347. 

S.D.—Smith v. Smith. 24 N.W.2d 8, 71 S.D. 305. 

Waiver of presumption 

NY.—Goff V, Lops. 215 N.Y.S.2d 118, 28 Misc,2d 653. 

69. Ga.-Elis v. Woods, 103 S.E.2d 297, 214 Ga. 105. 

70 Cal—In re Estate of Grimble, 117 CalRptr. 125, 
42 C.A.3d 741 


La.—Lambert v Lambert, App, 164 So.2d 661. 

N.Y.—Urquhart v Urquhart, 92 N.Y.S 2d 484, 196 
Misc 664. affd. 97 N.Y.S.2d 200, 277 App.Div, 
752 

72. Presumption not rebutted 

La.—Succession of Goss, App., 304 So.2d 704, wnt 
den.. Sup., 309 So.2d 339, cert. den. 96 S.Ct. 133, 
423 U S 869, 46 L.Ed.2d 99. 

74 Cal.—Rudnick v. Rudnick, 280 P.2d 96, 131 
CA.2d 227. 

Ga—McDonald v Hester. 155 SE.2d 720, 115 Ga. 
App. 740. 

Idaho—Alber v Alber, 472 P.2d 321, 93 Idaho 755. 46 
A.L.R 3d 148. 

La—Succession of Mitchell, 323 So.2d 451, 80 A.L. 
R.3d 209. 

76. Tex —Magana v. Magana, Civ.App,, 576 S W.2d 
131. 

77 La'—Dugas v. Henson, App., 307 So 2d 650, writ 
den , Sup., 310 So.2d 851 

N Y.—Urquhart v. Urquhart, supra, n. 70. 

Pa.—Com. V. Whitsel, 79 York 7. 

80. Cal—Louis v, Louis, 86 CalRptr. 834, 7 C.A.3d 
851. 
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81. N J.—In re Niles' Will, 99 N.Y.S.2d 238. 

82. Ala —CJ.S. cited In Balance v. Balance, 72 So.2d 
851. 852, 261 Ala 97. 

Tex—Burtis v. Weiser, Civ.App., 195 S.W.2d 841, err. 
ref.—Caddel v Caddel Civ.App., 486 S.W.2d 141 

86. Paternity action by alleged father barred 
La.—Lamana v. LeBlanc,' App. 1 Cir., 449 So.2d 31, 
writ den. 450 So.2d 959. 

The presumption is that a child bom 
more than ten lunar months or two 
hundred and eighty days after the 
death of the putative father was not en 
ventre sa mere at the time of such 
death,*”-^ But such presumption is re- 
buttable.^‘° 

90.5. N.C.—Byerly v. Tolbert, 108 S.E.2d 29, 250 
N.C. 27. 

90.10. N.C.—Byerly v. Tolbert, 108 S.E.2d 29, 250 
N.C 27. 

§ 4. Burden of Proof 
Library References 
Children Out-of-Wedlock 4. 
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91. La.—Succession of Gaines, 79 So.2d 322, 227 La. 
318. 

N.Y.—In re Alexander’s Will 144 N.Y.S.2d 530. 
Okl—Mayse v. Newman, supra, n. 5. 

Parents estopped from denial 
Ohio—Nelson v. Nelson, 460 N.E.2d 653, 10 Ohio 
App.3d 36, 10 O.B.R. 44. 

93. Tex.—Byrd v. Travelers Ins. Co., supra, n, 31, 

94. Ind.—Tekulve v. Turner, 391 N.E.2d 673. 181 
Ind.App. 295. 

N.Y.—In re Dugro’s Will, 25 N.Y.S.2d 88, 261 App. 

Div. 236, affd. 38 N,E2d 706, 287 N.Y. 595. 
Okl—Kirkland v, Henry, 296 P.2d 165. 

95. Neb.—Peetz v. Masek Auto Supply Co., 74 
N.W.2d 474, 161 Neb. 588. 

N.Y.— III re Vincent’s Estate, 71 N.Y.S.2d 165, 189 
Misc. 489—In re Greer’s Estate, 88 N.Y.S.2d 807. 
affd. 85 N.Y.S,2d 308, 274 App.Div. 98J—In re 
Johnson’s Estate. 348 N.Y.S.2d 315, 75 Misc.2d 
502. 

96. Ala.—Gilbreath v. Lewis, 7 So.2d 485, 242 Ala. 
510. 

Idaho—In re Stone's Estate, 286 P.2d 329, 77 Idaho 63, 
54 A.L.R.2d 1092. 
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Mass —Vergnani v, Guidetti, 32 N,E.2d 272, 308 Mass. 
450 

N.Y.—In re Nones’ Estate, 115 N.y.S.2d 830, affd. 105 
N.Y.S.2d 905, 278 App.Div. 924. 

Okl.—In re Cravens’ Estate, 268 P.2d 236. 

Vt.—In re Jones’ Estate, supra, n. 9. 

98. Cal.—In re Stark’s Estate. 119 P.2d 961, 48 Cal. 
App.2d 209. 

Mo.—Clapper v. Lakin. 123 S.W.2d 27, 343 Mo. 710. 
Vt.—In re Jones’ Estate, supra, n. 9. 
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Competent evidence 

La.—Succession of Gaines, 79 So.2d 322, 227 La. 318. 

Substantial evidence 

Mo.—JD v. MD, App,, 453 S W.2d 661. 

97. Hawaii—In re Ho Chang Shee, 402 P.2d 678, 48 
Haw 391. 

Idaho—Alber v. Alber, 472 P.2d 321, 93 Idaho 755, 46 
A.L.R.3d 148. 

Ill.—Dill V. Patterson, supra, n, S—People ex rel. Gon¬ 
zalez V. Monroe, 192 N.EZd 691, 43 Ill.App.2d 
1—In re Adoption of McFadyen, 438 N.E2d 1362, 
64 IllDec. 43, 108 Ill.App.3d 329, cert. den. 103 
S.Ct. 1259, 460 U.S. 1015, 75 L.Ed.2d 486. 

Ky.—Boyers v. Boyers, 140 S.W.2d 646, 283 Ky. 1— 
Ratliff v. Ratliff, 183 S.W.2d 949, 298 Ky. 715. 
Mich.—Johnson v. Johnson, 286 N.W.2d 886, 93 Mich. 
App. 415. 

Mo.—F. v. F., App., 333 S.W.2d 320—^In re Freeman's 
Estate, App., 636 S.W.2d 406. 

N.H.—Groulx v. Groulx, 103 A.2d 188, 98 N.H. 481, 
46 A.L.R.2d 994—State, by Dolloff v. Sargent, 118 
A.2d 596, 100 N.H. 29. 

NJ.—L, v. M., 338 A.2d 227, 134 NJ.Supcr. 69. 
N.Y.—Harding v. Harding, supra, n. 7—Inna N. v. 

Carlos A.R, 361 N.Y.S.2d 701, 46 A.D.2d 893. 
Ohio-Snyder v. Mcaelland, 81 N.E2d 383, 83 Ohio 
App. 377—Koch v. Miller, 178 N.E.2d 186—State 
V. Carter, 191 NE2d 541, 175 Ohio St. 98—Ash¬ 
ley V. Ashley. 193 N.E,2d 535, 118 Ohio App. 155. 
Wash.—Cochran v. Cochran, 468 P 2d 729, 2 Wash, 
App. 514. 

Other statements 

(3) N.J.—In re K., 222 A.2d 552, 92 NJ.Supcr. 204. 

(4) Additional statements of similar import. 

Ind.—Duke v Duke, App., 185 N.E2d 478. 

Ky.—Gross v. Gross, 260 S.W.2d 655. 

La.—Succession of Cervmi, 84 So.2d 818, 228 La. 1054. 
N.M.—Torres v. Gonzales, 450 P.2d 921, 80 N.M. 

35—Melvin v. Kazhe, 492 P.2d 138, 83 N.M. 356 
N.Y.—People on Complaint of Fischer v. Jones. 101 
N.Y.S.2d 317—C v. C, supra, n. 85. 

Ohio—McGhee v. McGhee, App., 64 N.E2d 254— 
Quasion v. Friedman, 169 N,E2d 28. 110 Ohio 
App. 156-Oreen v. Woodard. 318 N.E2d 397, 40 
Ohio App.2d 101. 

Okl.—^Winget v. Winget, supra, n. 8. 

98. U.S.—Marris v. Sockey, C.A.Okl., 170 F.2d 599, 
cert, den, 69 S.Q. 605, 336 U.S. 914, 93 L.Ed. 
1078. 

Wis.-Schmidt v. Schmidt. 124 N.W.2d 569, 21 Wis.2d 
433. 

Other statement 

(2) Additional statements. 

UL—Lewis V. Lo Chirco, 112 N.E2d 917, 350 lllApp. 
394. 

Iowa—Nelson v. Nelson, 87 N.W.2d '767—Kuhns v. 

Olson, 141 N.W.2d 925, 258 Iowa 1274. 
N.Y.-Crouse v. Crouse, 273 N.Y,S,2d 595, 51 Misc.2d 
649. 

Pa.—Com. v. Carrasquilla, 155 A.2d 473, 191 Pa.Super. 
14—Com. ex rd. Matsell v. Matsell, 61 Sch.LR. 
143. 
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99. Md.—Hale v. State. 2 A.2d 17, 175 Md. 319. 

1. Ill. — People ex rel. Gonzalez v. Monroe, 192 

N.E2d 691, 43 Ill.Ap.2d 1—Dicz v. Diez, 219 
N.E.2d 67, 73 IU.App.2d 442. 

2. Other statements 

(2) Ill—Raymond v. Lowe, 65 N,E2d 35, 327 III. 
App. 614. 

Okl.—Stone v. Stone, 145 P.2d 212,193 Okl. 458—Win¬ 
get v. Winget, ^213 P.2d 288, 202 Okl, 298. 

Pa.—In re Mays* Estate, 15 A.2d 569, 141 Pa.Super. 
479, 

(4) U.S.—Bloch V. Ewing, D.C,CaJ., 105 F.Supp. 25. 
Hawaii—In re Ho Chang Shee, 397 P.2d 552, 48 Haw. 
193. 

N.Y.—Linado v, Linado, 15 N.Y.S.2d 570, 172 Misc. 
782. 
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(5) In re Thom’s Estate, 46 A 2d 258, 353 Pa. 603— 
In re Thom’s Estate, 53 Pa.Dist & Co. 65*), affd, 46 
A.2d 258, 353 Pa. 603—In re Everitt’s Estate, 21 Lehigh 
Co.LJ. 311—In re Keruin’s Estate, 89 A.2d 332, 371 
Pa. 147. 

(6) Additional statements. 

Mo.—In re Freeman’s Estate, App., 636 S.W.2d 406 
N.Y.—Crouse v. Crouse, 273 N.Y.S.2d 595, 51 Misc.2d 
649. 

Okl.—Austin v. Austin. 418 P.2d 347. 

Vt.—In re Jones' Estate, 8 A.2d 631. 110 Vt 438, 128 
A.L.R. 704. 

3. N.Y.—Jaynes v. Tulla, 416 N.Y.S.2d 357, 70 

A.D.2d 680. 

Wash.—Stone v. Stone, 458 P.2d 183, 76 Wash.2d 586. 

4. Ky.—Gross v. Gross. 260 S.W.2d 655—Stmmons v. 

Simmons, 479 S.W.2d 585. 

Utah—Miller v. Marticorena, 531 P 2d 487. 

Vt.—^In re Jones’ Estate, supra, n. 3. 

Analogy to proof necessary to rebut presump¬ 
tion of innocence 

Utah—Holder v. Holder. 340 P.2d 761, 9 Utah2d 163. 

5. Cal—^Pattoson v. Municipal Court, Santa Clara 

County, San Jose-Milpitas-AJviso Judicial Dist., 
App., 42 CaLRptr. 769. 232 CA2d 289. 

Ky.—Williams v. Williams, 223 S.W.2d 360, 311 Ky. 
45. 

Mass.—Sayles v. Sayles. 80 N.E.2d 21, 323 Mass 66, 4 
A.LR.2d 564. 

Me.—Ventresco v. Bushey, 191 A2d 104, 159 Me., 
241—Buzzell v. Buzzell, 235 A.2d 828. 

Miss.—^Stooe v. Stone, 210 So.2d 672. 

Pa.—Com. V. Boyer, 76 A.2d 230, 168 Pa.Super. 16. 
Wk—Madcr v. Madcr, 44 N.W.2d 924, 258 Wis. 117— 
Sbewalter v. Sbewalter. 49 N.W.2d 727, 259 Wis. 
636—In re Aronson, 58 N.W.2d 553, 263 Wis. 604. 
Impossibility diat husband was father of diild 
Mass.-C0m. v. Leary, 185 N.E2d 641, 345 Mass. 59. 

6 . CaL—In re Skinner’s Estate, 151 P.2d 31, 65 Cal. 

App.2d 528—^In re Young’s Estate, 281 P.2d 368, 
132 CA.2d 25. 

Miss.—Barnes v. Bumes. 303 N.Y.S.2d 736. 60 Misc.2d 
675. 

Wis.—In re Engdhardt’s Estate, 75 N.W.2d 631, 272 
Wis. 275. 

7. CaL—In re Skinner’s Estate, supra, n. 6. 

Fla.—Eldridgc v. Eldridgc, 16 So.2d 163, 153 Fla. 873. 
N.H.—State, by Dolloff v. Sargent. 118 A 2d 596, 100 
N.H. 29. 

Tex.—Caddcl v. Caddel, Ov-App., 486 S.W.2d 141. 
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8. N.Y.—In re Diaz-Albertini’s Estate. 153 N.Y.S.2d 

261, affd. 154 N.Y.S.2d 422, 2 A,D.2d 671—Oli¬ 
ver V. England, 264 N.Y.S.2d 999, 48 Misc.2d 335. 

9. La.—Sucoesskm of Washington, App., 308 So.2d 

891 

N.C.—Byerly v. Tolbert, 108 S.E2d 29. 250 N.C 27. 

13. Ga.—Gibbons v. Maryland Cas. Co., 152 S.E2d 
815, 114 GaApp. 788. 

14. NJ.—In re Rogers’ Estate, 105 A2d 28, 30 NJ. 
Super. 479. 

N.M.—Salas v. Otaios, 143 P.2d 871, 47 N.M. 409. 
N-Y.—In re Diaz-Albertini’s Eswte, 153 N.Y.S.2d 261, 
affd. 154 N.Y.S.2d 422, 2 A.D.2d 671. 

15. Me.-In re Parker's Estate. 15 A.2d 183, 137 Me. 
80. 

N.Y,—Altomare v. Altomare, 63 N.YS.2d 71. 

Ohio—State ex rd. Sanerfield v. Sullivan, 185 N.£.2d 
47, 115 Ohio App. 347. 

Ofc].-Jackson v. Jackson, 76 P.2d 1062, 182 Okl. 74. 
Pa.—Com. V. Steele, 60 Dauph.Co. 423. 

16. S.C—Barr’s Next of Kin v. Cherokee, Inc., 68 
S.E2d 44a 220 S.C. 447. 

17. La.—Trahan v. Trahan, App., 142 So.2d 571— 
Lewis V. PowdL App., 178 So.2d 769. 

Minn,—In re Adt^Kion of Anderson, 50 N.W.2d 278, 
235 Minn. 192. 

NJ.—In re K., 222 A.2d 552, 92 NJ.Super. 204. 


Endence of a proper birth certificate 
and of a holding out of a person as 
legitimate establishes a prima facie 
case of legitimacy.'*^ ^ 

18.5. La.—Succession of Rockwood, 91 So 2d 779, 
231 La 521. 
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21 Tenn—Bower v Lunney, 178 SW.2d 91, 27 
Tenn.App. 87. 

23. Ohio—^Johnson v Adams, 479 N.E.2d 866, 18 
Ohio St,3d 48, 18 O.B.R. 83, overruling Miller v. 
Anderson, 3 N.E 605, 43 Ohio St. 473, and Hall 
V. Rosen. 363 N.E.2d 725, 50 Ohio St.2d 135. 

28. Antenuptial birth not proof of illegitimacy 

Pa.—In re Kerwin’s Estate, supra, n. 2. 

30. U.S.—Ray v, Bryant, CA.Miss., 411 F.2d 1204. 
Ark.—Milligan v. Milligan, 235 S.W.2d 964, 218 Ark. 
301. 

Cal.—In re Peterson’s Estate, 29 CalRptr. 384, 214 
CA.2d 258—Tosh v. Tosh, 29 CalRptr. 613, 214 
C.A.2d 483. 

D.C—Ashley v. Ashley, Mun.App., 179 A.2d 905. 
Fla.—Hamilton v. Liberty Nat. Life Ins. Co., App., 207 
So.2d 472. 

Ga.—^Stephens v. State, 57 S E.2d 493, 80 Ga.App. 823. 
Ill—Chambers v. Chambers, 246 N.E2d 857, 107 Ill. 
App.2d 456. 

Ind.—Whitman v. Whitman, 215 N.E2d 689, 140 Ind. 
App. 289. 

Kan.—In re Adoption of Marsolf, 434 P.2d 1010, 200 
Kan. 128. 

Ky.—Williams v. Williams, supra, n. 5—Bradshaw v. 
Bradshaw, 295 S.W 2d 571—Tarter v. Medley, 356 
S.W.2d 255. 

La.—Douglas v. Shepard, App., 193 So. 264—^Villa v. 
Lacoste, 35 So.2d 419, 213 La. 654—Succession of 
Dickens v Huey, App., 217 So 2d 228—^Ford v. 
Ford, App., 292 So.2d 275—Seals v. Jacobs, App., 
292 So.2d 885—McConkey v. Pinto. 305 So.2d 469. 
Miss.—^Johnson v. Johnson, 17 So.2d 805, 196 Miss. 
768. 

Mo.—In Interest of K-W-H-, App., 477 

S.W.2d 433. 

NJ.—Bartholdi v. Dumbeky, 117 A.2d 518, 37 NJ.Su¬ 
per. 418. 

N.Y.—Scalone v. Scalone, 98 N.Y.S.2d 167, 199 Misc. 
210—In re Foote’s Estate, 160 N.Y.S.2d 85, 5 
Misc.2d 58. 

Ohio—Koch V. Miller, 178 N.E2d 186. 

Okl.—Greenwood v. Greenwood, 387 P.2d 615—Austin 
V. Austin, 418 P.2d 347—Frankovich v. Franko- 
vich. 459 P.2d 583. 

Or,—Moore v. Moore, 372 P.2d 981, 231 Or. 302. 
S.D.—Smith v. Smith, 24 N.W.2d 8. 71 S.D. 305.' 
Tex.—Gravley v. Gravley. av.App., 353 S.W.2d 333, 
err. dism.—Davis v. Davis, 521 S.W.2d 603—Smi- 
. theal v. Smitheal, Qv.App., 518 S.W.2d 842, err. 
dism., cert. den. 96 S.a. 277, 423 U.S. 928, 46 
LEd.2d 256. 

Wyo.—Peters v. Campbell 345 P.2d 234, 80 Wyo. 492. 
Gaim to, or interest in, property of deceased 
person 

(1) Kan.—In re Strachen’s Estate, 204 P.2d 703, 163 
Kan. 1. 

Ky.-Copenhaver v. Hemphill, 235 S.W.2d 778, 314 
Ky. 356. 

Ohio—Porsberg v, Klein, App., 53 N.E2d 63. 

Or.—Thom v. Bailey, 481 P.2d 355, 257 Or. 572. 
Pa.—In re Kerwin’s Estate, supra, n. 2. 

Tenn.—Bower v. Lunney, supra, n, 21. 

(2) Kan.—In re JuUan’s Estate, 334 P.2d 432, 184 
Kan. 94. 

N.Y.—In re Alexander’s Will, 144 N.Y.S.2d 530. 

Pa.—In re Schumacher’s Estate, Orph., 41 Pa.Dist. & 
Co. 100. 

(4) Other cases. 

Iowa—In re WulPs Estate, 48 N.W.2d 890, 242 Iowa 
1012, 33 A.L.R.2d 698 
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La ^Succession of Gaines, 79 So.2d 322, 227 La. 318. 
Or.—Thom v. Bailey, 471 P.2d 809, 3 Or.App. 97. affd.. 

Sup., 481 P.2d 355, 257 Or. 572. 

Pa.—In re Kerwin’s Estate, 100 Pittsb.LegJ. 283. 

Support of child 

(1) Cal.—People v. Cagigas, 158 P.2d 971, 69 Cal. 
App.2d 307 

Ill.—Dill v. Patterson, 62 N.E.2d 249, 326 llLApp. 511. 

(3) Other cases. 

Cal.—Wareham v. Wareham, 15 Cal,Rptr. 465, 195 
CA.2d 64. 

Mich.—Martin v. Martin, 176 N.W.2d 694, 22 Mich. 
App 39. 

N Y —Panza v. Panza, 112 N.Y.S.2d 262—Anonymous 
v. Anonymous, 238 N.Y.S.2d 349, 18 A.D2d 932, 
Pa._Com. ex rel Ranjo v. Ranjo, 112 A.2d 442. 178 
Pa.Super. 6—Com. v. Brock, 70 Montg.Co. 390— 
Com. V. Tucker, 24 D. & C.2d 674. 

Separation of husband and wife 

Ky.-Little v. Uttle, 275 S.W.2d 588. 
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31. U.S.—In re Creque’e Estate, D.C.Virgin Islands, 
230 F.Supp. 849—Vetrano v. Gardner, D.C.Mass., 
290 F.Supp. 200. 

Ark.—Richardson v. Richardson, 478 S.W.2d 423, 252 
Ark. 244. 

Cal.—Serway v. Galentine, 170 P.2d 32, 75 CalApp.2d 
gg—Cronn v. Vaccari, 10 CalRptr. 4, 187 C.A.2d 
551—In re Adoption of Stroope, 4 Cal.Rptr. 40, 
232 C.A.2d 581. 

D.C.—^Harrington v. Harrington, Mun.App., 145 A.2d 

121 . 

Ga.—Hines v. Donaldson, 20 S.E2d 134, 193 Ga. 
7 g 3 —^Mincey v. MmcQ^, 212 S.E2d 345, 233 Ga. 
512. 

Idaho—In re Stone’s Estate, 308 P.2d 597, 78 Idaho 
632. 

Ill.—Morelli v, Battelli, 386 N.E.2d 328, 25 IlLDec. 57, 
68 IllApp.3d 410—In re Adoption of McFadyen, 
438 N.E2d 1362, 64 Ill.Dec. 43, 108 Ill.App.3d 
329, cert. den. 103 S.Ct. 1259, 460 U.S. 1015, 75 
L.Ed.2d 486. 

Iowa—Kuhns v. Olson, 141 N.W.2d 925, 258 Iowa 
1274. 

Ind.—Crawford v. Beatnce, 102 N.E.2d 915, 122 Ind. 
App. 98—Hooley v. Hooley, 226 N.E2d 344, 141 
Ind. App. 101. 

Ky.—Simmons v. Simmons, 479 S.W.2d 585. 

La.—Feltus v. Feltus, App., 210 So.2d 388. 

Md.—^Downes v. Kidwell, 286 A.2d 199, 14 Md.App. 
92. 

Mass,—Com. v. Leary, 185 N.E.2d 641, 345 Mass. 59. 
Mich.—Smith v. Robbins, 283 N.W.2d 725, 91 Mich. 
App. 284. 

Miss.—In re Powell’s WiU, 121 So.2d 1, 239 Miss. 10. 

Mo.—T. V. T., App., 447 S.W.2d 795—In re L-. 499 

S.W.2d 490. 

N.M.—Torres v. Gonzales, 450 P.2d 921, 80 N.M, 35. 
N.Y.—Miller v. Miller, 314 N.Y.S.2d 855, 64 Misc.2d 
341. 

Ohio—Yerian v. Brinker, App., 35 N.E2d 878—Rose v. 

Rose, 242 N.E2d 677, 16 Ohio App.2d 123. 
Okl.—Parish v. Ned, 264 P.2d 762—Greenleaf v. 
Greenleaf, 293 P.2d 316. 

Or—Burke v, Burke, 340 P.2d 948, 216 Or, 691—Lan¬ 
ders V. Undeis, 360 P.2d 552, 226 Or. 380. 

Pa.—Com. V. Fletcher, 195 A.2d 177, 202 Pa.Super. 

65—Com. V. Whitsel, 79 York 7, 

Tex.—Boudreaux v. Taylor, Civ.App., 353 S.W.2d 901. 
Va.—Hyson v. Dodge, 96 S.E2d 792, 198 Va, 792. 
Wash.—Palmer v. Palmer, 258 P.2d 475, 42 Wash.2d 
715. 

Wis.—Vorvilas v. Vorvilas, 31 N.W.2d 586, 252 Wis. 
333—In re Aronson, 58 N.W,2d 553, 263 Wis, 
604—In re Engelhaidt’s Estate, 75 N.W.2d 631, 
272 Wis. 275—Schmidt v. Schmidt, 124 N.W.2d 
569, 21 Wis.2d 433. 

Wyo.—Vigil v. Tafoya, 600 P.2d 721. 
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Claim to, or interest in, property of deceased 
person 

(1) In re Stark’s Estate. U9 P.2d 961, 48 Cal.App.2cl 
809. 

N.Y.—In re Opperman’s Estate, 115 N.Y.S.2d 503 

(2) Ala.—Cavin v. Cavin, 185 So. 741, 237 Ala. 185. 
Ark.—Johnson v. Sanford, 389 S.W 2d 421. 

Ill—Brainard v. Brainard, 26 N.E2d 856, 373 Ill. 459. 

(4) Other cases.—In re Skinner's Estate, supra, n. 6 
D.C.—Blethyn v. Bidder, D.C., 80 F.Supp 962. 

Fla.—Wall V. Altobello, 49 So.2d 532. 

La.—Succesaon of Israel, App., 146 So 2d 53—Succes¬ 
sion of Riley, App., 259 So.2d 406. 

N.J.—In re Rogers' Estate, 105 A.2d 28, 30 N.J.Super. 
479. 

N.Y.—In re Greer’s Estate, 88 N.Y.S.2d 813, affd. 85 
N.Y.S.2d 309, 274 App.Div. 981, app. gr. 86 N.Y. 
S.2d 465, 274 App.Div. 1056. 

Pa.—In re Smith’s Estate, 58 A.2d 138, 358 Pa 616. 
Va.—Patterson v. Anderson, 74 S.E.2d 195, 194 Va. 
557, cert. den. 73 S.Ct. 952, 345 U S. 965, 97 L.Ed. 
1384. 

Support of child 

(3) Other instances. 

Colo.—People m Interest of A. M. D. v. R. C D., 481 
P.2d 123, 29 Colo.App. 202. 

Md.—Staley v. Staley, 335 A.2d 114, 25 Md.App. 99. 

32. Mo.—Clapper v. Lakin, 123 S.W.2d 27, 343 Mo. 
710. 

N.C.—Byerly v. Tolbert, 108 S.E.2d 29, 250 N.C 27. 
S.D.—In re Kessler’s Estate. 74 N.W.2d 599, 76 S.D. 
158. 

Vt.—In re Jones’ Estate, supra, n. 3. 

‘ Evidence has also been held suffi¬ 
cient to establish patemity.^^^ 

32.5. Cal.—Mathis v. Williams, 8 CalRptr. 479, 185 
C.A.2d 653. 

Tex.—^Middaugh v. Merritt, Civ.App., 576 S.W.2d 490. 

33. Ala.-^ackson v. Jackson, 66 So.2d 745, 259 Ala. 
267—Carnegie v. Carnegie, 73 So.2d 556, 261 Ala. 
146—Arthur v. Arthur, 77 So.2d 477, 262 Ala. 
126. 

Ariz.—Pyeatte v. Pyeatte, 520 P.2d 542, 21 Anz.App. 
448, 84 A.L.R.3d 486. 

Ark.-Oeorge v. George, 444 S.W.2d 62, 247 Ark. 17.’ 
Cal.—^People v. Cagigas, supra, n. 30—Rudnick v. Rud- 
nick, 280 P.2d 96, 131 C.A.2d 227. 

D.C.—Howard v. Howard, 112 F.2d 44, 72 App.D.C. 
145. 

Ga.—Steed v. State, 56 S.E2d 171, 80 Ga.App. 360— 
Boone v. Boone, 170 S.E.2d 414, 225 Ga. 610. 
Hawaii—In re Cunha’s Estate, 414 P.2d 925, 49 Haw. 
273. 

Ill—People V. Powere, 91 N.E2d 637, 340 IlI.App. 
201—^People ex rel Gonzalez v. Monroe, 192 
N.E2d 691, 43 Ill.App.2d 1—Diez v. Diez, 219 
N.E2d 67, 73 IllApp.2d 442—In re Drisch’s Es- 
tate, 250 N.E2d 513. 112 Ill.App,2d 242. 

Ind.—Puisley v. Hisch, 85 N.E.2d 270, 119 Ind.App. 
232—Duke v. Duke, App., 185 N.E2d 478—Bu¬ 
chanan V. Buchanan, 267 N.E2d 155, 256 Ind. 119. 
Iowa—Bowers v. Bailey, 21 N.W.2d 773, 237 Iowa 295. 
Ky.—Boyers v. Boyers, 140 S.W.2d 646, 283 Ky. 1— 
Ratliff V. Ratliff, 183 S.W.2d 949. 298 Ky. 715- 
Shepheid v. Shepherd, 236 S.W.2d 477, 314 Ky. 
575. 

U.—Heable v. Heable, App.. 248 So.2d 847, writ den., 
252 So.2d 456, 259 La. 761—Dugas v. Henson, 
App., 307 So.2d 650, writ den.. Sup., 310 So.2d 
831. 

Me.—In re Parker’s Estate, supra, n. 15. 

Miss.-^tone v. Stone, 210 So.2d 672. 

Mo.—Underwood v. Underwood, App., 399 S.W.2d 
635—Rasco v. Rasco, App., 447 S.W.2d 10—JD v. 
MD, Ahp., 453 S.W.2d 661—In re Freeman’s Es¬ 
tate, App., 636 S.W.2d 406. 

Neb.—Ford v. Ford, 216 N.W.2d 176, 191 Neb. 548. 
N.M.-Salas v. Ohnos, 143 P.2d 871. 47 N.M; 409- 
Melvin v. Kazhe. 492 P.2d 138, 83 N.M. 356. 


N.Y.—Plato V. Plato. 132 N.Y.S2d 829, 206 Misc. 
497—Moy Mee Soo v. Leong Yook Yick, 248 
N.Y.S.2d 61, 21 A.D2d 45—People v. Lewis. 267 
N.Y.S.2d 728, 25 A.D.2d 567 
Ohio—State v. Carter. 191 N.E2d 541, 175 Ohio St. 98. 
Okl—In re Asbury’s Estate, 136 P.2d 913, 192 Okl 
440—Stone v. Stone, supra, n. 2. 

Pa.—In re Mays* Estate, supra, n. 2—Com. ex rel 
O’Brien v. O’Brien, 128 A.2d 164, 182 Pa Super. 
584, affd. 136 A.2d 451, 390 Pa. 551—Com. ex rel 
Seay v. Horton, 13 D. & C.2d 530. 

Tenn.—Anderson v. Anderson, 372 S.W.2d 452, 52 
Tenn.App 241 

Tex.—Lawson v. Baker, Civ.App., 351 S.W.2d 571— 
Boudreaux v. Taylor, Civ.App., 353 S.W.2d 901— 
Neff V. Johnson, Civ.App.. 391 S.W.2d 760— 
Schlang v. Schlang, Civ.App., 415 S.W.2d 28, err. 
ref. no rev. err. 

Utah—Holder v. Holder. 340 P.2d 761, 9 Utah 2d 163. 
Wash.—Stone v. Stone, 458 P.2d 183, 76 Wash.2d 586. 
Wis.—Shewalter v, Shewalter, 49 N.W.2d 727. 259 Wis. 
636. 

Claim or interest in property of deceased person 

(1) Ark.—Earp v. Earp, 464 S,W.2d 70, 250 Ark. 
107 

N Y.—In re Olson’s Estate, 73 N.Y.S.2d 876. 

Okl.—In re Morrison’s Estate, 74 P.2d 1161, 181 Okl. 
380. 

Pa.—Witman v. Webner, 36 Berks Co. 31, affd. 41 A.2d 
686, 351 Pa. 503. 

Tenn.—Bower v. Lunney, supra, n. 21. 

(2) La.—Succession of Rockwood, 91 So.2d 779, 231 
La. 521. 

Me.—In re Parker’s Estate, supra, n. 15. 

Tex.—Byrd v. Travelers Ins. Co., Civ.App., 275 S.W.2d 
861, err. ref. no rev err. 

(4) Fla.—In re Tojeiro’s Estate, App., 303 So,2d 367. 
Ohio—Green v. Woodard, 318 N.E2d 397, 40 Ohio 

App.2d 101. 

(5) Other cases. 

U.S.—Reyes v. Flemming D,C.Puerto Rico, 168 
F.Supp. 566. 

Idaho—In re Stone’s Estate, 286 P.2d 329, 77 Idaho 63, 
54 A.L.R.2d 1092. 

La.—Fluker Farms v. James, App., 79 So.2d 166. 
Neb—In re Oakley’s Estate, 31 N.W.2d 557, 149 Neb. 
556. 

N.Y.—In re Greer's Estate, 88 N.Y.S.Id 807, affd. 85 
N.Y.S.2d 308, 274 App.Div. 981—In re Hayes’ 
, Estate, 103 N.Y.S.2d 145.' 

S.C.—Barr’s Next of Kin v. Cherokee, Inc., 68 S.E.2d 
440, 220 S.C. 447. 

Support of child 

(1) Tex.—Adams v. Adams, Ov.App., 456 S.W.2d 

222 . 

(2) Madcr v. Mader, supra, n. 5. 

(4) Other cases. 

La.—State v. Jones, 56 So.2d 724, 220 U. 381. 

N.Y.—In re Miller, 114 N.Y.S.2d 304. 

Okl,—Wilkerson v. State, Cr., 364 P.2d 709. 
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34. Ark.—Edgar v. Dickens, 320 S.W.2d 761, 230 
Ark. 7. 

La.—Succession of Bourgeois, 92 So. 122, 151 La. 580— 
Douglas v. Shepard, supra, n. 30r 
N.J.-State V, H.L., 161 A.2d 273, 61 N.J.Supcr. 432. 
N.Y.—In re Simpson's Estate, supra, n. 31. 

Okl—Frazier v. McCary, 236 P. 880, 110 Okl 138. 
Tex.—McArthur v. Hall, Civ.App., 169 S.W,2d 724, 
efr, ref. 

Claim to or interest in property of deceased 
person 

(1) Ark.-Bell v. Bell, 462 S.W.2d 837. 249 Ark. 959. 
La._Edwards v. Smith, App., 147 So.2d 420, writ den. 

149 So.2d 767, 243 La. lOH. 

Miss.—^Walker v. Matthews, 3 So.2d 820, 191 Miss. 489. 
(7) Other cases. 

N.Y.—In re Nones’ Estate, 115 N.Y.S.2d 830, affd. 105 
N.Y.S.2d 905, 278 App.Div. 924. 
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35. Ky.—Hilhker v. Thomdalc, 173 S.W.2d 977, 295 
Ky 148. 

La.—State v. De Uvallade, 39 So.2d 845, 215 La. 123. 

Alleged father 

Mo.—Haley v. Metropolitan Life Ins Co., App., 434 
S.W.2d 7. 

Quality of proof which is sufficient to 
prove paternity of a child bom out of 
wedlock under the statute is sufficient 
for that purpose in a court of equity in 
an action wherein the nullity of a mar¬ 
riage has been decreed.^® ^ 

35.5. Neb.—Tiramennan v. Timmerman, 81 N.W.2d 
135, 163 Neb. 704, 65 A.L.R.2d 1372, 

36. N Y.—In re Glass’s Estate, 273 N.Y.S. 86a 151 
Misc. 778. 

Okl—White v. Anderson, 250 P.2d 873, 207 Okl 509. 
37 * Pa.—Com. v. Trimble, 180 A.2d 92, 197 Pa.Super. 
644. 
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40. In Louisiana 

(3) Proof of celebration of marriage between parents 
IS not indispensable.—Boykin v. Jenkins, 140 So. 495, 
174 La. 335. 

(4) Other matters. 

La.—Melancon v. Sonnier, App., 157 So.2d 577. 

41. Ill—Steams v. Steams, 33 N.E.2d 481, 376 HI 
283. 

43. N.Y—In re Sokoloffs Estate, 2 N.YS.2d 602, 
166 Misc 403. 

Okl—Deo V. State, Cr.. 272 P.2d 473. 

44. Or.—In re Lewis’ Estate, 355 P.2d 751, 224 Or. 
216, stating Idaho law. 

46. La.—Succession of Cervini, 84 So.2d 818, 228 La. 
1054. 

N.Y—In re Foote’s Estate, 160 N.Y.S.2d 85. 5 Misc.2d 
58—In re Newins’ Estate, 229 N.Y.S.2d 279, 16 
A.D.2d 436, affd. 187 N.E2d 360, 12 N.Y.2d 824, 

' 236 N.Y.S.2d 346. 

48. La.—Boudreaux v. Matt, App., 370 So.2d 139. 

page 45 

52. U.S.—Bloch V. Ewing, D.C.Cal., 105 F.Supp. 25, 
stating New York law, 

N.Y.—In re Newins’ Estate, 229 N.Y.S.2d 279, 16 
A.D.2d 436, affd. 187 N.E2d 360, 12 N.Y.2d 824, 
236 N.Y.S.2d 346. 

55. D.C.—Blue v. Jones, C.A., 231 F.2d 502, 97 
U.S.App.D.C. 343. 

Ky.—Dudley’s Adm’r v. Fidelity & Deposit Co. of Md., 
240 S.W.2d 76. 

La.—Cameron v. Rowland, 23 So.2d 283,208 La. 663— 
Succession of Jene, App., 173 So.2d 857. 

Va.—McClaugherty v. McClaugherty, 21 S.£.2d 761, 
180 Va. 51. 

Oaim to, or interest in, property of deceased 
person 

( 1 ) N.Y,—In re Gibson’s Will, 212 N.Y.S.2d 335, 29 
Misc.2d 21. 

Tenn.—Bower v. Lunney, supra, n. 21. 

56. U.S.—Magner v. Flemming, D.C.N.Y., 172 

F.Supp. 299. 

Ill—In re Du Mont’s Estate, 12 N.E.2d 897, 293 
IllApp. 406. 

Wis.—Rascop v. Rascop, 79 N.W.2d 828, 274 Wis, 254. 

57. Ark.—Bickford v. Carden, 221 S.W.2d 421, 215 
Ark. 560. 

Ga.—Mincey v, Mincey, 212 S.E2d 345, 233 Ga. 512. 
Ill—Steams v. Steams, supra, n. 41. 

Ky.—Todd v. Bowman, 147 S.W.2d 75, 285 Ky. 117. 
Okl—Harjo v. Hall, 79 P.2d 586, 183 Okl. 15. 
W.Va,—Pickens v. O’Hara, 200 S.E. 746, 120 W.Va. 
751. 
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58. La.—Ellis V. Hayes, App., 168 So.2d 885. 
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Mass.—Vergnani v Guidettj, 32 N.E2d 272, 30S Mass. 
450. 

59. Va. — McClaugheilj v McC3aughcn>, supra, n. 
55. 

50, La.—Melancon v Srtnmer. App.. 157 &i.2d 577 
N.Y —In rc Dugro's Will, 25 N Y S.2d 88, 261 App 
Div. 236. afTd 38 N E2d 706. 287 N.Y. 595. 
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61. Child born during pendency of divorce ao 
tion 

Wash.—Richaids v. Richards 489 P2d 928, 5 Wash, 
App 609. 

62. Ala.—Gilbrwth v. Lewis, 7 So 2d 485, 242 Ala. 
510 

III.—Steams v. Steams supra, n. 41. 

Ky,—Todd v. Bowman, supra, n. 57. 

Mass.—Vcazie v. Staples 33 N,E2d 262, 309 Mass 
123. 

Miss.—Sfutts V. Stuns' Estate, 194 So.2d 229. 

Claim to, or interest in, property of deceased 
person 

(1) Howard v. Ingle. La App., 180 So. 248. 

(2) N.Y.—In re Opperman's Estate, 115 NY.S2d 
503. 

(4) Other matters. 

N.Y.—In re Krabbe’s Estate, 158 N.Y.S2d 551, state 
Danidi law. 

63. Cal.—Daniels v. Daniels, 319 P.2d 662, 156 
C.A.2d 371. 

Pa.—Commonwealth v. Ziegler, Quar.Sess., 19 Leh.LJ. 
84—Com. V. Jones, 36 North. 92, 

**The word 'access* . . . means sexual intercourse 
and not merely presence together of the husband and 
wife under circumstances which afford opportunity for 
such intercourse.”—Jackson v Jackson, 76 P.2d 1062, 
1066, 182 Okl. 74. 

Testimony of husband or wife 
N.C—Eubanks v. Eubanks, 159 S.E2d 562, 273 N.C. 
189. 

Tex,—Neff v. Johnson, Civ.App., 391 S.W.2d 760. 

Naming another as probable father no substitute 
for proof of nonaccess 

Conn.—Hartford Nat. Bank & Trust Co. v. Prince, 261 ‘ 
A.2d 287, 28 Conn.Sup. 348. 

65. Colo,—Beck V. Beck, 384 P.2d 731, 153 Colo. 90. 

Mo.—In re L-, App., 461 S,W,2d 529, App, after 

remand. Sup., 499 S.W.2d 490. 

N.C—Ray v. Ray, 13 S.E.2d 224, 219 N.C. 217. 

Pa.—Adoption of Shearer, 58 Lanc.Rev. 15. 

66. N.Y.—Schulze v. Schulze, 35 N.Y.S.2d 218. 

Pa.—Com. V. Oldham, 115 A.2d 895, 178 Pa.Super. 

354—Com. V. Fletcher, 195 A.2d 177, 202 Pa.Su¬ 
per. 65—G>m. V. Whitsel, 79 York 7. 

Wife living in adultery away from abandoned 
husband 

<3) Other cases.—In re Rowe's Estate, 141 P.2d 832, 
172 Of. 293. 

Absolnte proof 

Pa.-Com. V. Ciccrehia, 110 A.2d 776, 177 Pa.Super. 
170. 

67. N.Y.—Gray v. Rose, 302 N.Y.S.2d 185, 32 
A.D.2d 994. 

Pa.—Adoption of Sheaffer, 58 Lanc.Rev. 15. 

W.Va.—State ex rel. J.L.K. v. R.A.L, 294 S.E2d 142. 

page48 

68. Okl.—Jackson v. JacLson, supra, n. 63 

70- Hawaii—In re Cunha's Estate, 414 P-2d 925, 49 
Haw. 273. 

73, Okl.—Greenwood v. Greenwood, 387 P.2d 615. 
Va.—Gibson v. Gibson, 153 S.E2d 189, 207 Va. 821. 

74. Conn.—Hartford Nat. Bank & Trust Co. v. 
Prince, 261 A.2d 287, 28 Conn.Sup. 348. 

Okl.—Secondine v. Secondine, 311 P.2d 215. 

76. Conn,—Hartford Nat. Bank & Tnest Co. v. 
Prince. 261 A.2d 287, 28 Conn.Sup. 348. 


Tex—Esparza v Esparza, Civ.App, 382 S.W.2d 162, 

Other statements 

Ark—In re Thomas’ Estate, 310 S.W.2d 248, 228 Ark 
658 

Conn —Holland v Holland, 449 A.2d 1010, 188 Conn. 
354 

Pa—Com. V Oldham, 115 A,2d 895, 178 Pa.Super. 
354 

77. Other statement 

Or.—In re Rowe's Estate, supra, n. 66—Burke v. Burke, 
340 P.2d 948. 216 Or 691. 

(2) Additional statements of similar import.—Salas v. 
Olmos, supra, n. 14—Bowers V. Bailey, supra, n. 33. 

78. Other statements 

Wis—State ex rel. Bnggs v. Kellner, 20 N.W.2d 106, 
247 Wis 425. 
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80. N.Y.—Admire v. Admire, supra, n. 33. 

Okl—Wilkerson v. State, Cr., 364 P.2d 709. 

82. Pa,—Com. v. Steele, supra, n, 15—Com. v Miller, 
7 aest. 39. 

84. Ky.—Moore v. Moore. 190 S.W.2d 689, 301 Ky 
14 

Pa.—Com V Barone, supra, n. 66. 

Vt,—In re Jones’ Estate, supra, n. 3 ^ 

86 D.C.—Walker v. Walker, C A., 267 F.2d 688, 105 

U.S.App.D.C 411. 

88. Pa.—Com. v Stumbaugh, 58 Pa.Dist. & Co. 552, 
1 Lebanon 301. 

Tex.—Lawson v. Baker, Civ.App., 351 S.W.2d 571. 
90. Tex.—Schlang v. Schlang, Civ.App, 415 S.W.2d 
28, err. ref. no rev. err. 
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92. Ind.—Hooley v. Hooley, 226 N.E2d 344, 141 
lnd.App. 101. 

93. Other statements 

Ark.—In re Thomas’ Estate, 310 S.W.2d 248, 228 Ark. 
658. 

97, Cal.—Parker v. Parker, 236 P.2d 828, 107 C A.2d 
215—In re Young’s Estate, 281 P.2d 368, 132 
C.A,2d 25. 

Ind.—Pilgrim v. Pilgrim, 75 N.E.2d 159, 118 Ind.App. 
6 

La.—Succession of Matte, App., 346 So.2d 1345. 

Mo.—Galbreath v. Galbreath, App., 481 S.W.2d 591. 
NJ.—Jackson v. Prudential Ins. Co. of America, 254 
A.2d 141, 106 N.J.Super. 61. 

N.Y.—Dellaria v. Dcllaria, 52 N.Y.S.2d 607, 183 Misc. 
832—Benti v. Benti, 62 N.Y.S.2d 239—Houston v. 
Houston, supra, n. 8. 

Or.—In rc Rowe’s Estate, supra, n. 66. 

Pa.—Com, V. Goodspeed, 2 Lycoming Co.L.R. 214— 
Com. V. Becker, 15 Som.LegJ. 88, affd. 76 A.2d 
657—Com. V. O'ccrchia, 110 A.2d 776, 177 Pa.Su- 
per. 170—Com. v. Brock, 70 Montg.Co. 390. 
S.D.—In re Kessler's Estate, 74 N.W.2d 599, 76 S.D. 
158. 

Wis.-Schmidt v. Schmidt, 124 N.W.2d 569, 21 Wis.2d 
433. 

Claim to, or interest in, property of deceased 
person 

(3) Other instances. 

U.S.—Metzger v, S. S. Kirsten Torm, D.C.Md., 245 
F.Supp. 227. 

Former husband 

Okl.—Greenwood v. Greenwood, 387 P.2d 615. 

Prosecution for abandonment 

Ga.—Pope V. Stale, 145 S.E2d 598, 112 Ga.App. 543. 

98. Ark.—In re Thomas’ Estate, 310 S.W.2d 248, 228 
Ark. 658. 

Cal.—Blake v. Blake, 286 P.2d 948, 135 CA,2d 218. 
Colo.—Schierenbcck v. Minor, 367 P.2d 333, 148 Colo. 
582. 

Ky.—Ou.siey v. Ousley. 261 S.W.2d 817. 

U.—Feazel v. Feazd, 62 So.2d 119, 222 La. 113—Me- 
lancon v. Sonnier. Aon- 157 SoJrf .. 
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Powell, App.. 178 So.2d 769—Dugas v. Henson, 
App., 307 So.2d 650, writ den.. Sup, 310 So.2d 
851. 

—Gallison v. Gallison, 146 N.W 2d 812, 5 Mich. 
App. 460. 

N.Y.—Dunbar v Dunbar, 77 N.Y.S.2d 586, 191 Misc. 
236 

Pa.—Com. v. Steele, supra, n. 15—Com. v. Miller, 7 
Chest. 39—Com. v DiBonaventure, 213 A 28 175, 
206 Pa.Super 340. 

Tex.—Esparza v. Esparza, Civ App., 382 S.W2d 162. 

99. Pa.—Adoption of Sheaffer, 53 Lanc.Rev. 15. 

S.D.—Smith v. Smith, supra, n. 30. 

1. Md.—Lucas v. Williams, 146 A.2d 764, 218 Md. 

322 

N.Y.—Dunbar v. Dunbar, 77 N.Y.S.2d 586, 191 Misc. 
236—Houston v. Houston, 99 N.Y.S.2d 199, 199 
Misc. 469. 

S.D.—Smith V. Smith, 24 N.W.2d 8, 71 S.D. 305. 

§ 7. In General 

Library References 
Children Out-of-Wedlock <^8, 9. 
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2. Cal.—In re Lund’s Estate, 159 P.2d 643, 26 Cal.2d 

472, 162 A.L.R. 606. 

In Spanish law, etc. 

(2) Legitimar means to legitimize.—Escriche Diccion- 

ario. 

Legitimation primary right of unborn bastard 

Cal.—Lavell v. Adoption Institute, 8 Cal.Rptr. 367, 185 
CA.2d 557. 

Legitimation favored 

Okl.—Standridge v. State, 441 P2d 417—In re La- 
Sarge’s Estate, 526 P.2d 930. 

S.D.—Application of G.K., 248 N.W.2d 380. 

3. Ohio—Monroe v. Middle Atlantic Transp., Co., 85 

N.E.2d 801, 86 Ohio App. 277. 

W.Va.—State ex rel. J.L.K. v. R.A.L, 294 S.E2d 142. 

Used as an adjective 

Ind—Umb v. Medsker. 74 N.E 1012, 1013, 35 Ind. 
App. 662. 

* 36 CJ. p. 988 notes 28, 29. 

Other definitions 

N.C.-Carter v. Carter, 61 S.E.2d 711, 713, 232 N.C. 
614. 

5. Cal.—In re Lund’s Estate, supra, n. 2. 

Statute construed 

Tex.—In Interest of K, Civ.App., 520 S.W.2d 424. affd., 
Sup., 535 S.W.2d 168, cert. den. 97 S.O. 273, 429 
U.S. 907, 50 L.Ed.2d 189, reh. den. 97 S.Ct. 542, 
429 U,S. 1010, 50 L.Ed.2d 620. 

§ 8. What Law Governs 
Library References 
Children Out-of-Wedlock <s»10. 

6. U.S.—Perez v. Gardner, D.C.Wis., 277 F.Supp. 

985, stating New York law. 

Cal.—In re Lund’s Estate, 159 P.2d 643, 26 Cal.2d 472, 
162 A.L.R. 606—CJ.S. cited in In re Lund’s 
Estate, supra, n. 2—CJ.S. cited in In re Estate of 
Grimble, 117 Cal.Rptr. 125, 129, 42 CA.3d 741. 

Fla.—CJ,S: cited in Young v, Garcia, App., 172 So.2d 
243, 244. 

La.—Succession of Goss, App., 304 So.2d 704, writ 
den.. Sup., 309 So,2d 339. Cert. den. 96 S.Ct. 133, 
423 U.S. 869, 46 L.Ed.2d 99. 

Pa.—In re Thom's Estate, 46 A.2d 258, 353 Pa. 603— 
In re Scalabrelli’s Estate, 59 Pa.Dist. & Co, 434, 58 
Dauph.Co. 165. ^ 

R.L—Skeadas v. Sklaroff, 122 A.2d 444, 84 R.I. 206, 
cert, den, 76 S.O. 1051, 351 U.S. 988, 100 L.Ed. 
1501—Rhode Island Hospital Trust Co. v. Hop* 
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Personal law of child 

N.Y.—In re Ortiz' Estate, 303 NY.S2d 806, 60 
Misc.2d 756. 

9. Cal.—In re Lund's Estate, supra, n. 6—In re 

Lund's Estate, supra, n. 2. 

Ohio—Howells v. Limbeck, 175 N.E2d 517, 172 Ohio 
St. 297. 

10. N.Y.—In re Ortiz' Estate, 303 N.Y.S.2d 806, 60 
Misc.2d 756. 

11. Pa.—In re Scalabrelli's Estate, supra, n. 6 

12. N.Y.—In re Vincent's Estate, 71 N.YS.Zd 165, 
189 Misc. 489. 

Okl—In re Cravens* Estate, 268 P.2d 236. 
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13. U.S.—Perez v. Gardner, D.C.Wis., 277 F.Supp 
985, stating New York law. 

NJ.—In re Spano’s Estate, 229 A.2d 645, 49 N.J. 263 
Ohio—Howells v. Limbeck, 180 N.E2d 624, 114 Ohio 
App. 129, afFd. 175 N.E.2d 517, 172 Ohio St. 297, 
87 A.L.IL2d 1269. 

Tex.—Wickware v. Session, 538 S.W.2d 466, err. ref. no 
rev. err. 

14. Ohio-Howells v. Limbeck. 175 N.E.2d 517, 172 
Ohio St. 297. 

Tenn.—Evans v. Young, 299 S.W.2d 218, 201 Tenn 
368. 

15. Ill.—Peirce v. Peirce, 39 N.E2d 990, 379 Ill 
185—Jambrone v. David, 156 N.E2d 569, 16 
I11.2d 32. 
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The law of a foreign jurisdiction *al‘ 
lowing an illegitimate child the right to 
inherit from her maternal blood rela¬ 
tives does not legitimate the <^ild.^‘^ 

21^. Danish law ^ 

N.Y.-ln re Krabbe's Estate, 158 N.Y.S.2d 551. 

§ 9. At Common Law 
Library References 

Children Out-of-Wedlock <s=»8, 9. 

26. Ariz.—Fladung v. Sanford, 75 P.2d 685, 51 Anz. 

• 211—In re Cook’s Estate, 159 P.2d 797, 63 Ariz. 

78. 

Cal.—In re Lund’s Estate, 159 P.2d 643, 26 CaL2d 472. 
162 A.ER. 606—People v. Sorensen, 66 Cal.Rptr, 
7, 437 P.2d 495, 68 C.2d 280, 25 A.L.R.3d 1093. 
Ga.—Bennett v. Day; 89 S.E2d 674, 92 Ga.App. 680 
lU.—Zepeda v. Zepeda, 190 N.E2d 849, 41 Ill.App.2d 
240, cert. den. 85 S.Ct 444, 379 U.S. 945, 13 
L.Ed.2d 545. 

Ind.—A-B- V. C-D-, 277 N.E.2d 599, 

150 Ind.App. 535. 

Neb.—CJJ5. quoted In Timmerman v. Timmerman, 81 
N.W.2d 135, 139, 163 Neb. 704, 65 A.ER.2d 1372, 
NJ.—In re Spano's Estate, 229 A.2d 645, 49'N.J. 263, 

Common law rule applied where statute held 
inapplicable 

Wis.—In re Parsons’ Trust, 203 N.W.2d 40, 56 Wis.2d 
613. 

§ 10. By Legislative Act 
Library References 
Children Out-of-Wedlock 
10 . 
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27. U.S.—Hendrich v. Anderson, C.A.Utah. 191 F.2d 
242. 

Ark.—Daniels v. Johnson. 226 S.W,2d 5?1, 216 Ark. 
374, 15 A.L.R.2d 1401. 

Cal.—In re Lund’s Estate, supra, n. 6—In re Lund’s 
Estate, supra, n. 2. 

La.-Henry v. Jean. 115 So.2d 363, 238 U. 314. 


N.J.—Capraro v. Propati, 13 A.2d 318, 127 N.J.Eq. 
419. 

S.C.—In re Smith’s Estate, 32 S.E2d 375, 205 S.C. 457. 

Constitution construed 

Tenn.—Southern Ry Co. v. Sanders, 246 S.W.2d 65, 
193 Tenn. 409. , 

Purpose of statute 

U.S —Folsom V. Furbcr, C.A.Ohio, 256 F.2d 120 
Ga.—Campbell v. Allen, 66 SE2d 226, 208 Ga. 274 
N.Y.—Mildred D. v. Oliver P.. 412 N.Y.S.2d 987, 97 
Misc.2d 957. 

Wis —In re Parsons’ Trust, 203 N.W.2d 40, 56 Wis.2d 
613. 

What law governs 

U S.—Arcand v. Flemming, D.C.Conn, 185 F.Supp. 22. 

'Statute construed 

N J.—Di Medio v. Port Norris Exp. Co., 176 A.2d 550, 
71 N.J.Super. 190, stating Puerto Rico law. 
Purpose of statute 

N Y.—In re Van Nostrand’s Will. 279 N.Y.S.2d 806, 53 
Misc.2d 835. 

Best interest of child 

Tex —Travis County Child Welfare Unit v. Vance, Civ. 

App., 566 S.W.2d 112. 

Blood test statutes applicable 

Tex.—Magana v Magana, Civ.App., 576 S.W.2d 131. 

28. Cal.—CJJS. quoted In In re Lund's Estate, 159 
P.2d 643, 650, 26 Cal.2d 472, 162 A.L.R. 606. 
30. U.S.—Hobby v. Burke, C.A.Ga., 227 F.2d 932. 
Ala.—^Johnson v. Barnett, 199 So. 804, 240 Ala. 413. 
Ariz.—In re Cook’s Estate, supra, n. 26. 

Cal.—In re Reyna, 126 Cal.Rptr. 138, 55 C.A.3d 288. 
N.Y.—In re Van Nostrand's Will. 279 N.Y.S.2d 806, 53 
Misc.2d 835. 

Child declared legitimate 

Ga.—Campbell v. Allen, supra, n. 27. 

Alternative methods 

Cal,—In re Peterson’s Estate, 29 CalRptr. 384, 214 
C.A.2d 258. 

Exclusive 

Tex.—Mills V. Edwards, App. 1 Dist., 665 S.W.2d 153. 
31 Ga,—In re PicketU 205 S.E2d 522, 131 Ga.App. 
159 
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35. Anz.—In re Cook’s Estate, supra, n. 26. 

36. Cal.—In re Stark’s Estate, 119 P.2d 961, 48 Cal. 
App.2d 209. 

37. Cal.—In re Lund’s Estate, supra, n. 2. 

Miss.—CJfA quoted in Dunn v. Grisham, 157 So.2d 
766, 769, 250 Miss. 74. 

38. U.S.—Allen v. Califano, D.C.Md., 452 F.Supp. 
205. 

Ariz.—In re Cook’s Estate, supra, n. 26. 

Construction of statute 

(2) Other cases. 

Ga.—Campbell v. Allen, supra, n. 27. 

§ 11. Recognition or Acknowledg¬ 
ment 

Library References 
Children Oubof-Wedlock 
12 . 

39. U.S.-Masscy v. Weinberger, D.CMd., 397 
F.Supp. 817. 

Ala.—CJ.S. cited In Uw v. State, 191 So. 803, 805,238 
Ala. 428—Hunter v. Lynn, 55 So.2d 849, 256 Ala. 
501 

Ark.—Tuttle v. Phillips, 460 S.W.2d 328, 249 Ark. 
617—Christman v. Jones, 497 S.W.2d 14, 254 Ark. 
936. 

Cal.—Darwin v. Ganger, 344 P.2d 353, 174 C.A.2d 63. 
Md.—Williams v. Williams, 306 A.2d 564, 18 Md.App. 
353, 

Miss.—Hulitt v. Jones, 72 So.2d 204, 220 Miss. 827. 
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M 0 .-O- F- L- V. M- R- R- 

App., 518 S.W.2d 113, 78 A.LR.3d 825. 

N.H—Watts V. Watts, 337 A.2d 350, 115 N.H. 186. 
N.Y.—In re Johnson’s Estate, 348 NY.S.2d 315, 75 
Misc.2d 502. 

N.C.—Myers v. Myers, 249 S.E2d 853, 39 N.CApp. 

201, cert. den. 254 S.E2d 178, 296 N.C. 736. 
Ohio—Howells v. Limbeck, 180 N.E.2d 624, 114 Ohio 
App. 129, affd 175 N.E.2d 517, 172 Ohio St. 297, 
87 A.L.R.2d 1269, stating Florida law. 

OkL—Ridgeway v. Logan, 239 P.2d 778, 205 Okl. 

603—Kirkland v. Henry, 296 P.2d 165. 

S.D.—Application of G.K.. 248 N.W.2d 380. 

Tax return declaration as not constituting ac¬ 
knowledgment 

Conn.—Smith v. Smith, 483 A.2d 629, 40 Conn.Sup. 
151. 

Liberal construction of statute 
Cal.—Hurst v. Hurst, 39 Cal.Rptr. 162, 227 C.A.2d 
859, 19 A.L.R.2d 635. 

Fla,—In re Jerrido’s Estate, App., 339 So.2d 237. 

Mont.—In re Click’s Estate, 346 P.2d 987, 136 Mont. 
176. 

Ohio—In re Minor of Martin, 365 N.E2d 892, 51 Ohio 
App.2d 21, 5 0.0.3d 141. 

“Acknowledged** construed 
Conn.—State v. Wolfe, 239 A2d 509, 156 Conn. 199. 
Ill.-Collins V. Collins, 361 N.E2d 787, 5 Hl.Dec. 464, 
47 Ill.App.3d 258. 

Public policy not opposed to acknowledgment 
N.J.—In re Spano’s Estate, 229 A.2d 645, 49 NJ. 263. 
Okl.—Matter of Swarer, 566 P.2d 126. 

Maintenance of home and family not essential 
U.S.—Rodriguez v. Rodriguez, D.C.Cal., 329 F.Supp. 
597. 

Estoppel worked against father 
N.Y.—Hansom v. Hansom, 346 N.Y.S.Zd 996, 75 
M«sc.2d 3. 

Statute valid 

N.H.—Locke v. Ladd, 399 A.2d 962, 119 N.H. 136. 

Statute construed 

Fla.—In re Broxton’s Estate, App. 4 Dist, 425 So.2d 
23. 

40. Ariz.—In re Cook’s Estate, supra, n. 26. 

Cal.—In re Esposito's Estate, 135 P.2d 167, 57 Cal. 
App.2d 859—Jenkins v. City of Los Angeles, 140 
P.id 45, 60 Cal.App.2d 50—In re Lund's Estate, 
supra, n. 6—CJ.S. cited in In re Navarro, 175 P.2d 
896, 899, 77 Cal.App.2d 500. ^ 

Fla.—Barnett v. Barnett, App., 336 So.2d 1213, app. 
after remand 340 So.2d affd., Sup., 360 So.2d 
399. 

Ind.—In re Schick’s Estate, 274 N.E.2d 291, 149 Ind. 
App. 549. 

Kan.—Meyer v. Rogers, 244 P.2d 1169, 173 Kan. 124. 
Mont.—In re Dauenhauer’s Estate, 535 P.2d 1005, 167 
Mont. 83. 

Neb.—Riddle v, Peters Trust Co., 24 N.W.2d 434, 147 
Neb. 578. 

N.Y.—In re Slater’s Estate, 90 N.YS.2d 546,195 Misc. 
713. 

Okl.—In re Gathings’ Estate, 187 P.2d 981, 199 Okl. 
460—In re Chew’s Estate, 193 P.2d 572—Ridge¬ 
way V. Logan, supra, n. 29—Parish v. Ned, 264 
P.2d 762—Cox V. State Indus. Court, 397 P.2d 
668—Standndge v. State, 441 P.2d 417—In re La- 
Sarge’s Estate, 526 P.2d 930. 

S.D.—In re Kessler’s Estate, 74 N.W.2d 599, 76 S.D. 
158. 

“Adopts** 

(2) In re Navarro, 175 P.2d 896, 77 Cal.App.2d 500. 
(4) Other cases. 

Ark.-Reed v. Billingslea, 291 S.W.2d 497, 226 Ark. 
589. 

Cal.—Darwin v. Ganger, 344 P.2d 353, 174 C.A.2d 63. 

Ind.-A-. B-- C-. D-„ 277 N,E.2d 

599, 150 Ind.App. 535. 

Okl.—Ridgeway v. Logan, supra, n. 39—Colpitt v. 
Cheatham, 267 P.2d 1003. 
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Uiah—Carter >. Caner. 42<> P2d 35, Utah2d 1S3 

Statement of elements 

(1) Cal.—In re Adoption of Pierce, 93 Cal Rptr 171. 
15 CA 3d 244. 

(2) Laogenour v Fogg. 120 P 2d 69(J. 4h Cal Anp 2d 

m. 

Mont.—In re Click's Estate, 346 P.2d 987, 136 Mom. 
176 

(3) Other statements 

Cal.—Darwin v. Ganger, 344 P.2d 353, 174 C.A 2d 
63—In re Adoption of Graham, 27 Cal.Rptr. 16.3, 
377 P.2d 275, 58 C 2d 899 
Utah—Mace v. Webb, 614 P.2d 647 
Under amended statute 
OkL—Colpitt V. Cheatham, supra. 

*^Child” not restricted to minors 

Okl.—Colpitt V. Cheatham, supra 

Test is Dotorioos recognition of child 

Kan—In re Case’s Estate, 299 P.2d 589 180 Kan 53 

Mental capacity for recognition shown 

Wis.—In re Schalla’s Estate, 86 N.W.2d 5, 2 Wis 2d 38 

Purpose of statute 

Cal.—Darwin v. Ganger. 344 P.2d 353, 174 C A.2d 63 
Legitiination prior to birth 
U.S.—Rodriguez v. Rodriguez, D.C.Cal., 329 FSupp. 
597. 

Cal.—Lavdl v Adoption Institute, 8 Cal.Rptr 367, 185 
C.A.2d 557. 

Legitimization as of birth 

Okl.—In re Marriott’s Estate, 515 P.2d 571 
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41. Tex—^Texas Emp Ins. Ass’n v. Davis, Civ.App., 
228 S.W.2d 257, err. ref. 

Adoption and legitimation statute 
Cat—Laugenour v. Fogg, supra, n 40—Lavell v. Adop 
tkm Institute, 8 CalRptr. 367. 185 CA.2d 557. 

(3) Other statutes. 

N.C.—Chambers v. Chambers, 258 S.E2d 822,43 N.C 
App. 361. 

42. Ga,—Miller v. Miller, 100 S.E2d 594, 96 Ga.App 
469. 

Ind.—In re Marshall, 70 N.E2d 772, 117 Ind.App. 203. 
N.y.— In re Vincent’s Estate, supra, n. 12. 

Ohio—Snyder v. McClelland, 81 N.E2d 383, 83 Ohio 
App, 377. 

Pa—^In re Thom's Estate, supra, n. 6. 

Va.—Parker v. Harcum. Ill S.E.2d 449, 201 Va. 441. 

Written or general and notorious recognition 

(2) Other cases. 

Omn.—Remkiewicze v. Remkiewieze, 429 A.2d 833, 
180 Conn. 114. 

Wash.—In re Blake’s Adoption, 151 P.2d 825, 21 
Wash.2d 547, 

Qear and nnambiguons recognition necessary 

Ahu—Howard v. Pike. 275 So.2d 645, 290 Ala. 213. 

43. Aril.—Fladung v. Sanford, supra, n. 26. 

Cal.—CJ5. dted iu In re Richard, 122 Cal.Rptr. 531, 

539, 537 P.2d 363, 14 C3d 783. 

Ga,—Ellis V. Woods, 103 S.E.2d 297, 214 Ga. 105. 
Md.—Bridges v. Nicely, 497 A.2d 142, 304 Md. 1. 
Uiah-^lade v. Dennk, 594 P.2d 898. 

^Affirmation by mother required 
N.y.— Robertson v. Collings, 421 N.Y.S.2d 999; 101 
Misc.2d 808, applying Connecticut law. 

45. Cal.—Oevenger v. aevenger, 11 Cal.Rptr. 707, 
189 C.A.2d 658, 90 A.L.R.2d 569. 

Old.—Byers v. Byers, 618 P.2d 930. 

Tex.—CJ jS. cited in Raulston v. Raulston. Civ.App, 
531 S.W.2d 683, 686. 

47. La.—Goins v. Gates. App., 93 So.2d 307—Culbert 
V. Culbert, App.. 356 So.2d 1080. 

InlMinal acknowledgement confers status of ac¬ 
knowledged illegitiinate child 

La.—McDermott v. Fund, 247 So.2d 567, overruling 
*wiy contrary expressions or inferences in Barranco 


s Dasis. 175 La 35, 142 So 844. Perkins v. 
Brownell—Drews Lumber Co, 147 La. 337, 84 So. 
K94 and Ellis s Union Compress & Warehouse 
Co, 178 So 726 

Parent must be capable of contracting marriage 
at time of conception 

U S —W’eber v Aetna Cas. & Sur. Co . La., 92 S Ct. 
1400. 406 U.S 164. 31 LEd2d 768 

48. Children of white man and colored woman 
La—State v, Dc Lavallade, 39 So.2d 845, 215 La 123. 
Time for acknowledgement 

La.—Allen v. Anderson, App, 55 So 2d 596, am. App., 
57 So.2d 50 

Deceased child leaving issue 
La,—Scott V La Fontaine. App., 148 So 2d 780, appli¬ 
cation den. 150 So.2d 768, 244 La. 144. 

49. La.—Ellis v. Union Compress & Warehouse Co., 
App, 178 So 726. 
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50. Mo.—State ex rel. T.A.B v. Comgan, App., 600 
S.W.2d 87 

Okl —Kirkland v Henry, 296 P,2d 165. 

Written acknowledgment 

U S —Stone v. Maher, D C.COnn., 527 F.Supp. 10. 
Neb.—Peetz v. Masek Auto Supply Co., 74 N.W.2d 
474, 161 Neb 588 

Okl.—Barber v. Barber. 180 P.2d 658, 198 Okl. 520— 
Ridgeway v, Logan, supra, n. 39. 

Wash—In re Baker’s Estate. 304 P.2d 1051, 49 
Wash.2d 609 

Statement of paternity defective 
Tex —In Interest of K, Civ.App., 520 S.W.2d 424, affd., 
Sup., 535 S W,2d 168, cert. den. 97 S.Ct. 273, 429 
U.S, 907, 50 LEd2d 189, rch. den. 97 S.Ct 542, 
429 U.S. 1010. 50 L.Ed.2d 620. 

51. NY-Lock V Fisher, 428 N.Y.S.2d 868, 104 
Misc.2d 656 

52. Cal.—In re Stark’s Estate, supra, n. 36—In re 
Abate’.s Estate, 333 P.2d 200, 166 CA.2d 282—In 
re Guardianship of Truschke, 46 Cal.Rptr. 601, 
237 C.A.2d 75. 

lowa-In re Oark's Estate, 290 N.W. 13, 228 Iowa 75. 
Tex.—Raulston v. Raulston, Civ.App., 531 S.W.2d 683 
Unmarried father 

Cal.—Darwin v Ganger, 344 P.2d 353, 174 CA.2d 63. 

I^er 

N.Y,—Anonymous v. Anonymous, 269 N.Y.S.2d 653, 
25 A.D.2d 350, affd. 227 N.E2d 318, 19 N.y.2d 
840, 280 N.Y.S.2d 405, am. on oth. grds. 229 
N.E2d 701, 20 N.Y.2d 742, 283 N.Y.S. 105. 

Instituting action for declaration of affiliation 
Cal—In re Adoption of Pierce, 93 Cal.Rptr. 171, 15 
CA.3d 244. 

Payments 

N.Y.—In re S., 347 N.Y.S.2d 744, 42 A.D.2d 962. 

53. Ark.—Edgar v. Dickens, 320 S.W.2d 761, 230 
Ark. 7—Reed v. Billingslea, 291 S.W.2d 497, 226 
Ark. 589. 

Cal.—In re Marriage of Valle, 126 Cal.Rptr. 38, 53 
C.A.3d,837. 

Iowa—In re Wulfs Estate, 48 N.W.2d 890, 242 Iowa 
1012, 33 A.LR.2d 698. 

Miss,—Hulitt v. Jones, supra, n. 39. 

Mo.—Lowtrip V. Green, 252 S.W.2d 524, 363 Mo. 619. 
N.Y.—Wong V, Beckford, 283 N.Y.S.2d 491, 28 A.D.2d 
137 

Okl.—Parish v. Ned, supra, n. 40—In re Cravens’ Es¬ 
tate, 268 P.2d 236—Brown v. Brown, 355 F.2d 
1034 

Wis.— In re Traver’s Estate, 118 N.W.2d 932, 18 Wis.2d 
416, 

Manner of treatment 

Ala.—Howard v. Pike, 275 So 2d 645. 290 Ala. 213, 
Acts not constituting acknowledgement 
N.Y.—Theresa J. v. Troy M., 392 N Y.S.2d 199, 89 
Misc.2d 909. 


Money to mother insufficient 
NY—Shirley D v. Ricardo B., 387 N Y.S.2d 21, 54 
A D.2d 564 

55. Miss.—Hulitt V. Jones, supra, n. 39. 

Continuous recognition unnecessary 

Cal —In re Lund’s Estate, supra, n 2, 

Iowa—In re Clark’s Estate, supra, n. 52 

Where recognized by all 

Fla.—Johnson v. Knight, App. 3 Dist., 424 So.2d 166, 
petition for review den. 434 So 2d 887. 

57. Okl —In re LaSarge’s Estate, 526 P.2d 930. 

60. Foreign acknolwedgment during minority 
Okl.—Colpitt V Cheatham, supra, n. 40 

61. Ill.—Collins V Collins, 361 N.E.2d 787, 5 IIl.Dec 
464. 47 IIl.App.3d 258. 

Wis.—In re Traver’s Estate, 118 N.W.2d 932, 18 Wis.2d 
416. 

In Michigan 

(1) Ghosson V. Stewart's Estate, 29 N.W 2d 282, 319 
Mich. 204. 

62 N y.—In re Slater’s Estate, supra, n. 40. 

Sufficiency 

(2) Other matters. 

La.—Escort v. Lafargue, App, 142 So.2d 549—Levy v 
State Through Charity Hospital of La. at New 
Orleans Bd of Administrators. App., 192 So.2d 
193, writ ref. 193 So.2d 530, 250 La. 25, revd. on 
oth. grds. 88 SCt. 1509, 391 U.S. 68, 20 L.Ed.2d 
436, reh. den 89 S.Q. 65, 393 U S, 898, 21 L.Ed.2d 
185, on remand 216 So.2d 818, 253 La. 73-In re 
Wildeboer, App., 406 So.2d 687. , 

Informal acknowledgement 
La.—Allen v. Anderson, App., 55 So.2d 596, am. App., 
57 So.2d 50-McDermott v. Fund, 247 So.2d 567, 
258 j^a. 657 

Registration 

La.—Allen v. Anderson, supra. 

Legitimation defective but acknowledgment ef¬ 
fective 

La.—State v. Foss, App, 4 Clf., 449 So.2d 159, 
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63, Birth register signature precludes later 
contest 

La.—Smith v. Smith, App., 300 So.2d 205. 

64. ai.—In re Reyna, 126 Cal.Rptr. 138, 55 C.A.3d 
288 

66. Cal.—Laugenour v. Fogg, supra, n 40—Wong v. 
Wong King Young. 181 P.2d 741, 80 ai.App.2d 
391—C.J.S. cited in In re Richard M., 122 Cal. 
Rptr. 531, 539, 537 P.2d 363, 14 C3d 783. 

Ga.—Wojciechowski v. Allen. 234 S.E2d 325, 238 Ga. 
556. 

Okl.—In re LaSarge’s Estate, 526 P.2d 930. 

Refusal of mother to give up custody 
Cal.—In re Adoption of Irby, 37 Cal.Rptr. 879, 226 
C.A.2d 238. 

68. CaL—In re Reyna, 126 Cal.Rptr. 138, 55 C.A 3d 
288. 

69. Cal.—In re Reyna, 126 Cal.Rptr. 138, 55 C.A.3d 
288. 

71. Cal—Serway v. Galentine. 170 P.2d 32, 75 Cal. 
App.2d 86—In re Abate’s Estate, 333 P,2d 200, 
166 C.A.2d 282—Darwin v. Ganger, .344 P.2d 353, 
174 C.A.2d 63. 

74 U S.—Ballentine v. De Sylva, C.A.Cal., 226 F.2d 
623, affd. 76 S.Q. 974, 351 US. 570, 100 LEd. 
1415, reh, den. 77 SCt. 22, 352 U.S. 859, 1 
L Ed.2d 69. reh. den. 80 S.Ct. 608, 362 U.S. 907. 4 
L.Ed.2d 558—Davis v. Ribicoff, D.C.Cal., 203 
F.Supp. 277 

Cal—In re Adoption of Irby, 37 CalRptr. 879, 226 
C.A.2d 238. 

La.—Allen v, Anderson, supra, n. 62. 
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Absence of rebuttal of presumption of death of 
prior wife from seven years absence 
CaL—In re Bassi’s Estate, 44 Cal.Rptr. 541, 234 C.A 2d 
529. 

Change of residence not required 

Cal.—In re Peterson’s Estate, 29 Cal.Rptr. 384, 214 
C.A.2d 258. 

Statutory requirement not affected by interlocu¬ 
tory divorce decree 

Cal.—Hurst v. Hurst, 39 Cal.Rptr. 162, 227 C.A.2d 
859, 19 A.L.R.3d 635. 

75. Cal.—Darwin v. Ganger, 344 P.2d 353, -174 
C.A 2d 63. 
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80. Okl.—Kirkland v. Henty, 296 P.2d 165. 

Lack of home immaterial 

Okl.—In re LaSarge’s Estate, 526 P.2d 930. 

83. La.—Succession of Matte, App., 346 So.2d 1345. 

84. Ala.—Johnson v. Barnett, supra, n. 30. 

Ark.—Bickford v. Carden, 221 S.W.2d 421, 215 Ark 

560, 

Cal.—Darwin v. Ganger, 344 P.2d 353, 174 C.A2d 63. 
Okl.—In re Lewis’ Estate, 194 P.2d 174, 200 Okl. 
352—Brown v. Brown, 355 P.2d 1034. 

85. Burden of going forward 

Colo.—People In Interest of L.L.R., 562 P.2d 1121, 39 
Colo. App. 180. 
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90. N.Y.—In re Slater’s Estate, supra, n. 40. 

Generally, any competent evidence 
tending to prove recognition is admissi¬ 
ble,”* Other evidence has been held 
admissible.”*^ 

95.1. Child’s recognition of individual as par¬ 
ent 

Iowa—In re Clark’s Estate, supra, n. 52. 

95 Divorce decree 

Cal.—Hurst v. Hurst, 39 Cal.Rptr. 162, 227 C.A.2d 
859, 19 A.L.R.3d 635. 

96. Okl.—Kirkland v. Henty, 296 P.2d 165. 

97. Cal.—Wong v. Wong King Young, supra, n 66— 
Darwin v. Ganger. 344 P.2d 353, 174 C.A.2d 63. 

Okl.—Kirkland v. Henry, 296 P.2d 165. 

99. Ark.—Daniels v, Johnson, supra, n. 27, 

Cal.—Serway v. Galentine, supra, n. 71—In re Wilson’s 
Estate, 330 P.2d 452, 164 C.A2d 385—Hurst v. 
Hurst, 39 Cal.Rptr. 162, 227 CA.2d 859, 19 A.L. 
R.3d 635. 

D.C.—^Fuller v. Fuller, App,, 247 A.2d 767, petition 
den. 418 F.2d 1189, 135 U.S.App.D.C. 353. 

Ill.—In re Waszkicwicz’ Estate, 191 N.E2d 391, 42 
IlLApp.2d 49. 

Iowa—In re Clark’s Estate, supra, n. 52. 

Ky.—Tarter v. Medley, 356 S.W.2d 255. 

La.—Allen v. Anderson, supra, n. 62. 

N.Y.—Green v. Blue, 280 N.Y.S.2d 767, 28 A.D.2d 
628. 

Okl.—Lawson v. Benson. 192 P.2d 662. 200 Okl 234. 

Capacity 

La.—Succession of Baragona, 97 So.2d 215, 233 La. 
537. 

t III—Jones V, Weller, 362 N.E.2d 73, 5 lU.Dec. 7^, 
47 IllApp.3d 492. 

3. U.S.—In re Wright’s Estate, D.C.Virgin Islands, 
207 F.Supp. 912—Metropolitan Life Ins. Co. v. 
Buckley, D.C.Miss., 278 F.Supp. 334. 

Ark.-Rogers v. Morgan, 210 S.W.2d 129, 213 Ark. 
229u-Parker v. Hadley. 296 S.W.2d 391, 227 Ark. 
161. 

Cal.-In re Abate’s Estate. 333 P.2d 200. 166 C.A.2d 
282. 

Iowa—In re Wulfs Estate. 48 N.W.2d 890. 242 Iowa 
1012. 33 A.L.R.2d 698. 

Kan.—Meyer v. Rogers. 244 P.2d 1169, 173 Kan. 124. 


La.—Rousseau v. Bartell, 70 So 2d 394, 224 La. 601. 
McL—Shelley v. Smith, 241 A.2d 682. 249 Md 619. 
Mo.—Simpson v. Blackburn, App., 414 S.W,2d 795 
Okl—In re Gathings’ Estate, 187 P.2d 981, 199 Okl. 

460—In re Marriott’s Estate, 515 P.2d 571. 

Tex,—Scott V State, Cr, 501 S.W.2d 96 

Va.—Parker v. Harcum, 111 S.E2d 449, 201 Va. 441. 

4. Cal.—Hurst v Hurst, 39 CaI.Rptr. 162, 227 C.A.2d 

859, 19 A.L.R.3d 635. 

5. Cal—In re Peterson’s Estate, 29 CalRptr. 384, 214 

C.A.2d 258. 

6. Cal.—In re Peterson’s Estate, 29 Cal.Rptr. 384, 214 

CA.2d 258. 

Okl.—In re Gathings’ Estate, supra, n. 3. 

7. Ariz.—In re Cook’s Estate, 159 P.2d 797, 63 Ariz. 

78. 

Cal.—In re Guardianship of Truschke, 46 Cal.Rptr. 

601, 237 C.A.2d 75—Adoption of Rebecca B., 137 
Cal.Rptr. 100, 68 C.A.3d 193. 

Ill—Steams v. Steams. 33 N.E.2d 481, 376 Ill. 283. 
La.—Succession of Matte, App., 346 So.2d 1345. 

Okl—In re Lewis’ Estate, 194 P.2d 174, 200 Okl. 
352—Hunter v. Hunter, 244 P.2d 1140, 206 Okl. 
573—Matter of Johnson’s Estate, 560 P.2d 962. 
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8. Ala.—Howard v. Pike. 275 So.2d 645, 290 Ala. 213. 
Ark.—Bell v. Bell, 462 S.W.2d 837, 249 Ark. 959. 
Idaho—In re Stone’s Estate, 308 P.2d 597, 78 Idaho 

632. 

N.Y.—Wong V. Beckford, 283 N.Y.S.2d 491, 28 A.D.2d 
137. 

N.D.—In re Berg’s Estate, 4 N.W.2d 575, 72 N.D. 52, 
140 A.L.R. 1312. 

Okl—Bums V. Lawson, 107 P 2d 555, 188 Okl. 181—In 
re Lewis’ Estate, supra, n. 7—Hunter v. Hunter, 
supra, n. 7—In re Cravens’ Estate, 268 P.2d 236— 
Brown v. Brown, 355 P.2d 1034, 

9. Okl—Hunter v. Hunter, supra, n. 7 — In re Cra¬ 

vens’ Estate, supra, n. 8. 

11. N.D.—In re Berg’s Estate, supra, n. 8. 

12. Cal—Darwin v. Ganger, 344 P.2d 353, 174 
C.A.2d 63. 

Kan,—Betts v, Gilbert, 87 P.2d 637, 149 Kan. 431. 
14. Idaho—In re Stone’s Estate, 308 P.2d 597, 78 
Idaho 632. 

Duress 

Colo.—People In Interest of LX.R., 562 P.2d 1121, 39 
Colo. App. 180. 

§ 12, Subsequent Marriage of Par¬ 
ent 

Library References 
Children Out-of-Wedlock ‘©=»8, 
11 . 

17. U.S.—Moe V. Dinkins, D.C.N.Y., 533 F.Supp. 
623, affd, C.A.. 669 F.2d 67, cert. den. 103 S.a. 
61, two cases, 459 U.S. 827, 74 L.Ed.2d 64. 

La.—George v. Bertrand, App., 217 So.2d 47, writ ref. 
219 So.2d 177,253 La. 647, cert. den. 90 S.Ct. 439, 
396 U.S. 974, 24 L.Ed.2d 443. 

N.Y,—Cerone v. Ccrone, 395 N.Y.S.2d 240, 58 A.D.2d 

602. 

Ohio—Blackwell v. Bowman, 80 N.E.2d 493, ISO Ohio 
St. 34. 

In Louisiana 

(2) Where child was never illegitimate because moth¬ 
er’s husband brought no action to disavow his paternity, 
subsequent marriage of ^rl’s natural parents after re¬ 
moval of impediments to their marnage had no legiti¬ 
mating effect. 

La.—Succession of Barlow, App., 197 So.2d 682. appli¬ 
cation den. 199 So.2d 921, 250 La. 917—Dugas v. 
Henson, App., 307 So.2d 650, writ den., Sup., 310 
So.2d 851. 

18. U.S.—SklarofF v. Skeadas, R.L, 76 S.a. 736. 
dal.—Rivieccio v. Bothan, 165 P.2d 677, 27 Cal.2d 

621—Encinas v. Lowthian Frdght Lines, 158 P.2d 
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575, 69 Cal.App.2d 156—Darwin v. Ganger, 344 
P.2d 353, 174 C.A.2d 63. 

D.C.—Mitchell v. Mitchell, App., 310 A.2d 837, 66 
A.L.R.3d 1275. 

Fla.—In re Ruff’s Estate, 32 So.2d 840, 159 Ha. 777, 
175 A.L.R. 370—Sacks v. Sacks, 267 So.2d 73, 
mand. conf to 269 So.2d 425. 

Ga.—Miller v. Miller, lOO S.E.2d 594, 96 Ga App, 469. 
Hawaii—In re Female Minor Child, 477 P.2d 780, 52 
Haw. 395. 

Ky.—Warner v. Ward, 401 S.W.2d 62. 

La.—Succession of Milton, App., 278 So.2d 159—Suc¬ 
cession of Washington, App., 308 So.2d 892—Suc¬ 
cession of Mitchell, 323 ^.2d 451, 80 A.L.R.3d 
209. 

Md.—Lippy v. Breidenstein, 240 A.2d 251, 249 Md. 
415. 

Mich.—In re Karch’s Estate, 18 N.W.2d 410, 311 Mich. 
158. 

Mo.—In re G.K.D., App., 332 S.W,2d 62—T. v. T., 

App., 447 S.W.2d 795—0- F- L- v. 

M-R-R-. App., 518 S.W.2d 113, 78 

A.L.R.3d 825. 

N.Y.—Harding v. Harding, 22 N.Y.S.2d 810, affd, 25 
N.Y.S.2d 525, 261 App.Div. 924—People ex rel. 
Cocum v. Cobb, 94 N.Y.S.2d 616. 196 Misc. 
961—Cuneo v. Cuneo, 96 N.Y.S.2d 899. 198 Misc. 
240—Umb V. Lamb, 307 N.Y.S,2d 318, 61 
Misc.2d 1032. 

N.C—In re Adoption of Doe, 56 S.E.2d 8, 231 N.C 
1—Carter v. Carter, 61 S.E.2d 711, 232 N.C. 614. 
Ohio—De Garmo v. De Garmo, App., 92 N,E.2d 414. 
Okl—Standndge v. State, 441 P2d 417. 

Or.—In re Rowe’s Estate, 141 P2d 832, 172 Or. 293. 
Pa.—In re Thom’s Estate, 53 Pa.Dist. & Co. 659, affd. 

46 A.2d 258, 353 Pa. 603—Adoption of Baltosser, 
63 Pa.Dist. & Co. 498—Com. ex rel. Leider v. 
Leider, 254 A.2d 306, 434 Pa. 293, 49 A.L.R.3d 
203. 

R. I.—Skeadas v. Sklaroff, 122 A.2d 444, 84 R.L 206, 

cert. den. 76 S.a. 1051, 351 U.S. 988, 100 L.Ed. 
1501. 

S. C.—In re Smith’s Estate, 32 S.E.2d 375, 205 S.C. 457. 
Tex,—Dawson v. Tumlinson, Civ.App., 236 S.W.2d 

160, revd. on oth. grds., 242 S.W.2d 191, 150 Tex. 
451—Pilgrim v. Griffin, Civ.App., 237 S.W.2d 448, 
err. ref. no rev. err.—Scott v. State, Cr., 501 
S.W.2d 96. 

Utah—In n Lewis’ Estate, 242 P.2d 565, 121 Utah 385. 
Va.—Withrow v. Edwards, 25 S.E2d 343, 181 Va. 344, 
revd. in part on oth. grds. 25 S.E.2d 899, 181 Va. 
592, cert, den, 64 S.Ct. 70. 320 U.S. 761, 88 L.Ed. 
453. 

W.Va.—In re Sutton, 53 S.E2d 839, 132 W.Va. 875. 
Wis.—In re Engelhardt’s Estate, 75 N.W.2d 631, 272 
Wis. 275. 

Legislative intent 

Fla.—Knauer v. Barnett, 360 So.2d 399. 

NJ.—In re Weeast’s Estate, 178 A.2d 113, 72 N.J.Su- 
per. 325. 

Only method 

U.S.—Rivera v. Celebreibe, D.C.Puerto Rico, 248 
F.Supp. 807, discussing New York law. 

Statute inapplicable 

Ala.—Howard v. Pike, 275 So2d 645, 290 Ala. 213. 
Ky.—Com., Dept, of Child Welfare v. Helton, 411 
S.W.2d 932. 

Okl—Matter of Johnson’s Estate, 560 P.2d 962. 

Purpose of statute 

Md.—Thomas v. Solis, 283 A.2d 777, 263 Md. 536. 
N.Y.—In re Adoption of Anonymous, 337 N.Y.S.2d 
896, 71 Misc.2d 1054. 

Statute not given liberal meaning 

Tex.—Napier v. Napier, Civ.App., 555 S.W.2d 186. 
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19. Ga.—ElUs V. Woods, 103 S.E2d 297, 214 Ga. 105. 
Ill.—Collins V. Collins, 361 N.E.2d 787, 5 Ill.Dec. 464, 

47 Ill.App.3d 258. 

Ky,—Warner v. Ward, 401 S.W.2d 62. 
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Mo.~Lowtrip V. Green, 252 S W 2d 524—Simpson \ 
Blackbum, App., 4U S W 2d f<J5-T. v. T, App. 
447 S.W.2d 795 

NJ.—CJ,S. cited in Oerseer of the Poor, Borough of 
Kenilworth v. Koznowicz, 141 A. 2d 567, 569, 50 
NJ.Super. 218. 

N.Y.—In re Clark’s Estate, 30 N.Y.STd 751. 177 Misc 
397. 

CHiio—In re Hayes, 23 N.E2d 956, 62 Ohio App 
289—-Blackwell v. Bowman, supra, n. 17—Koch v 
Miller, 178 N.E2d 186. 

Pa.—Com. ex rel. Gonzalez v. Andreas, 369 A 2d 416. 
245 Pa.Supcr. 307. 

Tex.—Pilgrim v. Gnffin. supra, n. 18—Gadd v. Lynch, 
Civ.App., 258 SW.2d 168, err. ref. no rev. err.— 
Martin v, Cameron County Child Welfare Unit, 
Civ.App., 326 S.W.2d 31, err. ref. no rev. err 329 
S.W.2d 83, 160 Tex. 274. 

Va.—Hannon v. D'Adamo, 77 S.E2d 318, 195 Va 125. 

The main purpose and intent of the statute, etc, 

(2) Other purposes. 

Va.—Parker v. Harcum, 111 S.E2d 449, 201 Va. 441. 

In Alabama 

Ala.-Gilbreath v. Lewis, 7 So.2d 485, 242 Ala. 510— 
HimteT V, Lynn, 55 So.2d 849, 256 Ala. 501. 

In New Jersey 

(1) NJ.—In re T, 230 A.2d 526, 95 N.J.Super. 228. 

Time of birth immaterial 

La.—Henry v. Jean, App., 112 Sa2d 171 Affd, Sup, 
115 So.2d 363, 238 La. 314. 

Tens.—^Bower v. Lunney, 178 S.W.2d 91, 27 Teim.App 

87. 

B^eal and re>enactmettt of statute so that rec¬ 
ognition no longer necessary 
Tex.—Gravl^ v, Gravley, Ov.App., 353 S.W.2d 333, 
err. di$m. 

Amendment of record of birth not essential 
Mias.—MacIntyre v. Cregg, 212 N.£.2d 860, 350 Mass. 
22 . 

Ma—D. L. C V. L C. C, App., 559 S.W,2d 623. 
Pa.—Addition of Baltosser, supra, n. 18. 

2L In Pennsylvania 

(2) Pa.—Com. ex rel. Dtttman v. Dittman, 101 A.2d 
145, 174 PsuSuper. 599. 

(5) Other matters. 

Pa.—Indxxly v. Imbody, 77 Montg. 259. 

22. Tenn.—Southern Ry. Co. v. Sanders, 246 S.W.2d 
65, 193 Tenn. 409. 

23. Conn,—Morrow v. Morrow, 345 A.2d 561, 165 
Conn. 665, stating Iowa law. 

Ha.—Taylor v, Taylor, App.. 279 SoJd 364. 

Ky.—Dudley’s Adm’r v. Fidelity & Deposit Co. of Md, 
240 S.W2d 76, 

Ohk>-Koch v. MiUer, 178 N.E2d 186. 

Tex.—Esparza v. Esparza, Civ.App., 382 S.W.2d 162. 
W.Va.—Farley v. Farley, 68 S.E2d 353, 136 W.Va. 598. 
Wis.—In re Cogan’s Estate, 64 N.W.2d 454, 267 Wis. 
20 . 

Hcdd subfltantiYe rule of law 

Ohio-Comer v. Comer, 200 N.E2d 656, 119 Ohio 
App. 529, affd. 194 N.E2d 572, 175 Ohio St 313, 
SpecUlc finding by court 
Pa.—Com. ex rel. Meta v. Cinello, 280 A2d 420, 218 
Pa.Supcr. 371. 

24. Coiin.—Morrow v. Morrow, 345 A.2d 561, 165 
Conn. 665, stating Iowa law. 
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25. Cal—People v. Sorensen, 66 Cal.Rptr. 7,437 P.2d 
795, 68 C2d 280. 25 A.LR.3d 1093. 

Ind.—Small v. State, 77 N.E2d 578, 226 578, 226 Ind. 
38—Miller V. Miller, 231 N.E2d 828, 142 Ind.App, 
90. 

(Miio—Burse v. Burse, 356 N.E2d 755, 48 Ohio App.2d 
244, 2 0.0.3d 197. 

It has been held that a non-biological 
step-father is not a “parent*' within the 


context of a statute providing that if 
parents of an illegitimate child subse¬ 
quently marry then the child shall be¬ 
come legitimate.-^ ^ 

25.5. S.C.—Walton v Walton. 318 S.E2d 14. 282 
SC 165 

28 Tex—Gravley v Gravley, Civ App., 353 S.W.2d 
333, err. dism. 

29. Mass.—Lopes v. Downey, 134 N.E.2d 131, 334 
Mass. 161, stating rule of Portuguese Code appli¬ 
cable to Cape Verde Islands. 

Or.—Matter of Marriage of Gridley, 558 P.2d 1277, 28 
Or App. 145. 

In Louisiana 

(2) Other statements.—Henry v Jean, App., 112 
So.2d 171, affd., Sup., 115 So.2d 363, 238 La. 314. 
32. SC.—CJJS. cited in In re Smith’s Estate, 32 

S E.2d 375, 378, 205 S.C. 457. 

Fact of marriage insufficient 
Tex.—Napier v. Napier, Civ.App., 555 S.W.2d 186 
33 Ga —Com. ex rel. Dittman v. Dittman, supra, ,n. 
21 . 

Mo.—Lowtnp v. Green, supra, n. 19. 

N.J.—In re Calogero’s Estate, 240 A.2d 429, 51 N.J. 
345. 

N.y.— Mildred D. v Oliver P, 412 N.Y.S.2d 987. 97 
Misc.2d 957. 

Tex.—Home of Holy Infancy v. Kaska, 397 S W.2d 208. 
Va.—McQaugherty v. McQaugherty, 21 S.E2d 761, 
180 Va 51. 

35 U.S.—McDaniel v. Flemming, D.CCal., 172 
F.Supp. 153. 

D.C.—Thomas v. Murphy, 107 F.2d 268, 71 App D.C. 
69. 

Mich.—Minor Child v. Michigan State Health Commis¬ 
sioner, 167 N.W.2d 880, 16 MicLApp. 128. 

Mo.—Simpson v. Blackburn, App., 414 S.W.2d 795. 
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36. In Louisiana 

(1) ,Uth8n v. Edwards, CCA.La., 121 F.2d 183. 

(3) Other statements.—Henry v. Jeanj App., 112 
So.2d 171, affd., Sup., 115 So.2d 363, 238 La. 314. 
39. La.—Henry v, Jean, 115 So.2d 363, 238 La. 314. 

44. Ill—Krupp V. Sackwitz, 174 N.E2d 877, 30 Ill. 
App.2d 450. 

Okl—Doty V Vcnscl, 124 P.2d 982, 190 Okl. 461. 
Tex.—Esparza v. Esparza, Ov.App., 382 S.W.2d 162. 
Putative father already married to another 
Ind.—In re Schick’s Estate, 274 N.E2d 291, 149 Ind. 
App. 549. 

45. U.S—Lester v. Cd^rezze, D.C.Ark., 221 F.Supp. 
607. 

D.C—Mitchell v. Mitchell, App., 310 A.2d 837, 66 
A.L.R.3d 1275. 

Miss.—Nichols v. Sauls' Estate, 165 So 2d 352, 250 
Miss. 307. 

NJ.—In re Weeast’s Estate, 178 A.2d 113, 72 NJ.Su¬ 
per. 325. 

N.Y.—People ex rel. Meredith v. Meredith, 69 N.Y.S.2d 
462, 272 App.Div. 79. affd. 77 N.E.2d 8, 297 N.Y. 
692. 

Legal marriage 

(2) Other cases.—In re Thorn’s Estate, supra, n. 18. 

46. N.Y.—People ex rel. Meredith v. Meredith, supra, 
n. 45. 

Subsequent ceremonial bigamous marriage 
NJ.-In re Weeast’s Estate, 178 A.2d 113, 72 NJ.Su¬ 
per. 325. 

Marriage without required court permission 
Wis.—In re Pamons’ Trust, 203 N.W.2d 40, 56 Wis.2d 
613. 
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47. Regardless of validity of marriage 

NJ.—In re Calogero’s Estate, 240 A.2d 429, 51 NJ. 
345. 


N.Y.—Violet V John, 320 N Y.S.2d 771, 66 Mtsc.2. 
461—In re Macklin's Estate, 371 N Y S.2d 238, 8, 
Misc.2d 376. 

48, N J.—Endres v. Grove, 111 A.2d 638. 34 N.J.Su 
per. 146—L. v. L, 222 A.2d 297, 92 NJ.Super 
118. 

49 La.—Burrell v. Burrell, App, 154 So.2d 103. 
Md.—Milton v. Escue, 93 A.2d 258, 201 Md. 190 

stating Virginia law. 

N,J.—Matter of Dussell’s Estate, 367 A.2d 1188, 145 
N J.Super. 363. 

S.C.—Campbell v. Christian, 110 S.E.2d 1, 235 S.C 

102 . 

Va.—McQaugherty v. McQaugherty, supra, n. 33. 

50 Ky,—Pendleton v. Pendleton, 531 S.W.2d 507, 
vac. 97 S.a. 2164, 431 U.S. 911, 53 LEd,2d 220, 
on remand, Sup., 560 S.W,2d 538. 

52. Miss.—Stanford v. Stanford, 68 So.2d 275, 219 
Miss. 236. 

N.Y.—McCarter v. McCarter, 227 N.Y.S.2d 608. 
Effect of dismissal of annulment action 
N.Y,—Cuneo v, Cuneo, supra, n. 18. 

Under at least one statute, a child con¬ 
ceived before a voidable marriage and 
bom after annulment has been held to 
have been legitim^-ted by the mar¬ 
riage.”-^ 

53,5. Tex.—^Home of Holy Infancy v, Kaska, 397 
S.W.2d 208. 
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55. Tex.—Gravley v. Gravley, Civ.App,, 353 S.W.2d 
333, erro. dism.—Home of Holy Infancy v. Kaska, 
397 S.W.2d 208. 

56. U.S.—Lester v. Celebrezze, D.C.Ark., 221 F.Supp. 
607. 

58. Ala.—Coleman v. Sparkman, 370 So.2d 977. 
Va.—Parker v. Harcum, 111 S.E2d 449, 201 Va. 441. 

59. Ala.—Coleman v. Sparkman, 370 So.2d 977. 

62. Ill,—Stearns v. Stearns, supra, n. 7. 

Miss.—CJ.S. cited in Huitt v. Jones, 72 So.2d 204,206, 
220 Miss. 827. 

64. Va,—Hannon v. D’Adamo, supra, n. 19. 
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69. U.S.—Lathan v. Edwards, supra, n. 36. 

Tex.—Boudreaux v. Taylor, Civ.App. 353 S.W.2d 901 
(stating Louisiana law). 

Child legitimate for custody purposes 

La.—Henderson v. Spears, App., 292 So.2d 801. 

77. Meretridousness of relation 
Cal.—Jackson v. Wallace, 131 Cal.Rptr. 218, 59 CA.3d 
784. 
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83. Ohio—Comer v. Comer, 200 N.E.2d 656, 119 
Ohio App. 529, affd. 194 N.E2d 572, 175 Ohio St, 
313. 

85. Children conceived and bom during former 
marriage of mother 

(3) Other matters. 

Tex.—Esparza v. Esparza, Civ.App., 382 S.W.2d 162. 

86. Ill—Stearns v. Stearns, supra, n. 7. 

88. Cal.-In re Richard M., 122 Cal.Rptr. 531, 537 
P.2d 363, 14 C.3d 783. 

Mo.—Lowtrip V. Grepn, supra, n, 19. 

89. W.Va.—Farley v. Farley, supra, n. 23. 

90. W.Va.—Farley v. Fariey, supra, n. 23. 

94. Mo.—Lowtrip v. Green, supra, n. 19. 

page 70 

7. Evidence held insufficient 

Mo.—Lowtrip V. Green, 252 S.W.2d 524, 363 Mo. 619. 

Preponderance of proof 

W.Va.—Farley v. Farley, 68 S.E2d 353, 136 W.Va. 598. 
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g Tex — Shockontie v Hernandez, Civ.App., 587 
S.W.2d 535. 

dear and unequivocal acknowledgment 

(2) Rule is rule of evidence effective only in absence 
of contrary evidence. 

Ohio—G)mer v. Comer, 200 N.E.2d 656, 119 Ohio 
App. 529, affd. 194 N.E2d 572, 175 Ohio St. 313. 

Estoppel 

N.C.—Chambers v. Chambers, 258 S E.2d 822, 43 N.C. 
App. 361. 

12. N.C— Carter v. arter, 61 S.E2d 711, 232 N.C. 
614. 

13. ni.-Peircc v. Peirce, 39 N.E2d 990, 379 Ill. 185. 
R.I.—Sklaroff v. Stevens, 120 A 2d 694, 84 R.I. 1. 
Utah—Popp V. Roth, 338 P.2d 123, 9 Utah2d 96. 

stating Illinois law. 

14. Ky.—Combs v. Combs, 234 S.W.2d 663, 314 Ky 
180. 

N.Y.—In re Van Nostrand’s Will, 279 N.Y.S.2d 806, 53 
Misc.2d 835. 

Utah—Popp v. Roth, 338 P. 2 d 123, 9 Utah2d 96, 
stating Illinois law. 

16. Ky.—Tarter v. Medley, 356 S.W.2d 255. 

La.—Succession of Cambre, 27 So 2d 296, 210 La. 451. 
Ohio—Koch V. Miller, 178 N.E2d 186. 

R.I,—Sklarolf v. Stevens, 120 A.2d 694, 84 R.I. 1. 
Utah—Popp V. Roth, 338 P.2d 123, 9 Utah2d 96, 
stating Illinois law. 

17. Mass.— Vergnani v. Guidetti, 32 N.E.2d 272, 308 
Mass. 450. 

Tex.—Hodge v. Hicks, 233 S.W.2d 557, 149 Tex. 390. 

18. Ark.-Johnson v. Sanford, 389 S.W.2d 421. 
W.Va.—Farley v, Farley, supra, n. 7. 
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21. Ohio—Snyder v. McQelland, 81 N.E.2d 383, 83 
Ohio App. 377. 

§ 13. Judicial proceedings 
Library References 
Children Out-of-Wedlock 
13. 

23. Ark.—Bruno v. Bruno, 256 S.W,2d 341, 221 Ark. 
759. 

La.—Succession of Washington, App., 308 So.2d 892. 
Md.—Dawson v. Evcreberg, 262 A.2d 729, 257 Md. 
308. 

N.Y.—In re Ncwins’ Estate, 229 N.Y.S.2d 279, 16 A.2d 
436, affd. 187 N.E2d 360, 12 N.Y.2d 824, 236 
N.Y.S.2d 346—Czajak v. Vavoncse, 428 N.Y.S.2d 
986, 104 Misc. 601. 

Custody not determiiied 
Ga.—Bennett v. Day, 89 S.E2d 674, 92 Oa.App. 680. 
Trial court authorized to pass on question of 
law and fact 

Ga.—Bennett v. Day, 89 S.E2d 674, 92 Ga.App. 680— 
Best V. Acker, 211 S.E2d 188, 133 GaApp. 250. 

Producing new evidence permitted 

Cal.—Jackson v. Wallace, 131 Cal.Rptr. 218, 59 C.A.3d 
784. 

Evidence 

N.Y.—Matter of Kennedy’s Estate. 392 N.Y.S.2d 365, 
*89 Misc.2d 551. 

Tex.—In Interest of C-D-V-, Civ.App., 589 

S.W.2d 543. 

Legislative intent 

Tex.—In Interest of C-D-V-, Civ.App. 589 

S.W.2d 543.. 

Presumptioiis 

Tex.-Sifn$ v. Sims, Civ.App., 589 S.W.2d 865. 

24. New trial proper 

Ga.-Bennett v. Day, 89 S.E.2d 674, 92 Ga.App. 680. 
Irrekvant whether father is married or single 
Oa.-In re Pickett, 205 S.E2d 522, 131 Ga.App. 159. 


Guilty plea at bastardy proceedings as public 
acknowledgment 

Okl.—In re LaSarge’s Estate, 526 P.2d 930. 

Best interests of child considered 
Ga.—Mabry v. Tadlock, 277 S.E2d 688, 157 Ga.App. 
257—Application of Ashmore, 293 S.E2d 457, 163 
, Ga.App. 194. 

Tex.—In Interest of K, 535 S.W.2d 168, Cert. den. 97 
S.a. 273, 429 U.S. 907, 50 L.Ed.2d 189, reh. den. 
97 S.Ct. 542, 429 U.S. 1010, 50 LEd.2d 620. 

A putative father has a right to peti¬ 
tion for an order of filiation regardless 
of whether the child, concerning whom 
the father has previously signed an 
irrevocable surrender of rights, has 
been surrendered to an authorized 
agency ^ 

24.5. N.Y.—Hemingway v. Otvos. 465 N.Y.S.2d 807, 
120 Misc.2d 253. 

25. Ga.—Murphy v Thomas, 81 S.E,2d 26, 89 Ga. 
App. 687. 

Tex.—In Interest of K, Civ.App., 520 S.W.2d 424, affd., 
Supp., 535 S.W.2d 168, cert. den. 97 S.Ct. 273, 429 
U.S. 907, 50 L.Ed.2d 189, reh. den. 97 S.Ct. 542, 
429 U.S. 1010, 50 L.Ed.2d 620. 

27. Ga.—Best v. Acker, 211 S.E2d 188, 133 Ga.App. 
250. 

Wife not estopped 

Or.—Warren and Joeckel, 656 P.2d 329, 61 Or.App.,34. 

A father’s wife cannot object to the 
father’s petitioning for legitimation of 
his child, where the wife was not the 
mother of the child.^^*^ 

27.5. Ga.—In re Pickett, 205 S.E2d 522, 131 Ga. 
App. 159. 

28. Ga.—Murphy v. Thomas, supra, n. 25. 

§ 14. Effect of Legitimation 
Library References 
Children Out-of-Wedlock 
90. 

29. Cal.—In re Navarro, 175 P.2d 896, 77 Cal.App.2d 
500. 

La.—Succession of Thompson, 71 So.2d 544, 224 La. 
995. 

Ohio—Moore v. Dague, 345 N.E2d 449, 45 Ohio 
App.2d 75, 75 0.0.2d 68. 

Okl—Matter of Swarer, 566 P.2d 126. 

W.Va.—CJ,S. quoted at length in State v.- Bragg, 163 
S,E.2d 685, 689, 152 W.Va. 372. 

31. N.C.—Chambers v. Chambers, 258 S.E2d 822, 43 
N.CApp. 361. 

S.C.—South Carolina Dept, of Social Services v. 

Scruggs, 292 S.E.2d 300, 278 S.C. 80. 
Tcx.-Johnson v. Mariscl, Civ.App., 620 S.W.2d 905, 
err. ref. no rev. err., Sup., 626 S.W.2d 737, cert 
den. 102 S.Ct 3496, 458 U.S. 1112, 73 L.Ed.2d 
1375. 
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32. Cal.—Donnally v. Blankenstein, 334 P.2d 260,167 
CA.2d 282, 

Okl—In re Chew’s Estate, 193 P.2d 572. 

Tex.—Home of Holy Infancy v. Kaska, 397 S.W,2d 208. 
34. Cal.—In re Richard M., 122 Cal.Rptr. 531, 537 
P,2d 363, 14 C.3d 783. 

Ind.—CJiS. quoted in Cahall v. Hines, 90 N.E.2d 507, 
508, 120 Ind.App. 113. 

Mass.—Lopes v, Downey, 134 N.E.2d 131, 334 Mass. 
161. 

N.Y.-John J. S. v. Theresa L.. 416 N.Y.S.2d 1000, 99 
Misc.2d 578. 

Okl—Barber v. Barber. 180 P.2d 658, 198 Okl 520. 
Va.—Harmon v. D’Adamo, 77 S.E.2d 318,195 Va. 125. 
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Equalization with legitimate children 
Mass.—In re Adoption of a Minor, 156 N.E2d 801. 
Intermarriage of parents 
(4) Taint of illegitimacy not removed—In re Clark’s 
Estate, 290 N.W. 13. 223 Iowa 75. 

Error of court to hold child of void marriage 
illegitiinate 

Ga.—Thompson v. Brown, 326 S.E.2d 733, 254 Ga. 
191 

Not merely for purpose of inheritance 
Tex.—Home of Holy Infancy v. Kaska, 397 S.W.2d 208. 
Father’s visitation rights 
Utah—Slade v. Dennis, 594 P.2d 898. 

Therefore, a child bom out of wed¬ 
lock but formally declared legitimate 
has been considered the issue of the 
donor and donor’s son for the purposes 
of an inter vivos trust 

34,5 Mass.—Powers v. Steele, 475 N.E.2d 395, 394 
Mass. 306. 

37. Noncompliance with acknowledgment stat¬ 
ute 

Mich.—Easley v. John Hancock Mut Life Ins. Co., 245 
N.W.2d 785, 70 Mich.App. 451, remd. 271 N.W.2d 
573 403 Mich. 521. 

3$. Cal.—In re Barton’s Estate, 212 P.2d 18, 94 Cal. 
App.2d 919. 

Ga.—Morris v. Dilbeck, 31 S.E2d 93, 71 Ga.App. 470. 
Iowa—In re Clark’s Estate, supra, n. 34. 

N.Y.—In re Anonymous, 302 N.Y.S.2d 688 , 60 Misc.2d 
163. 

N.C.—Greenlee v. Quinn, 122 S.E2d 409, 255 N.C. 
601. 

Utah—In re Lewis’ Estate, 242 P.2d 565, 121 Utah 385. 

In Louisiana 

(2) La.—Succession of Thompson, supra, n. 29. 

(3) Other cases. 

La.—Allen v. Anderson, La.App., 55 So.2d 596, am. 
App., 57 So.2d 50. 

U.S.—Kuchenig v. California Co., C.A.La., 410 F.2d 
222 , cert. den. 90 S.Ct. 176, 396 U.S. 887, 24 
LEd.2d 162. 

Support allowance 

Ohio—In re Estate of Holley, 337 N.E.2d 675, 44 Ohio 
Misc. 78, 73 0 . 0 . 2 d 265. 

Proof of’paternity unnecessary for declaratory 
judgment 

Ba.—Knauer v. Barnett, 360 So.2d 399. 
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39. U.S.—Perez v. Gardner, D.C.Wis., 277 F.Supp. 
985. 

Ala.—Bagwell v. Powell, 99 So.2d 195, 267 Ala. 19— 
Rudolph V. Bradley, 321 So.2d 659, 295 Ala. 19, 
Cal.-In re Lund's Estate, 159 P.2d 643, 26 Ca].2d 472,’ 
162 A.LR. 6 O 6 -I 11 re Garcia’s Estate, 210,P.2d 
841, 34 Cal.2d 419. 

Ba.—Locke v, Campbell’s Estate, App., 305 So.2d 825. 
Ga.—Morris v. Dilbeck, supra, n. 38. 

Ill-In re Priebe’s Estate, 248 N.E,2d 140, 108 III' 
App.2d 407. 

La.—Succession of Cambre, 27 So.2d 296, 210 La. 
451—Succession of Miller, App., 230 So.2d 417, 
writ ref. 233 So2d 250, 255 La. 811, 

Mass.—Lowell v. Kowalski, 405 N.E.2d 135. 

NJ.—In re Spano’s Estate, 229 A.2d 645, 49 N.J, 263, 
N.Y.-Johnson v. Berger, 273 N.Y.S.2d 484,51 Misc.2d 
513-In re Van Nostrand’s Will, 279 N.Y.S.2d 806, 
S3 Misc.2d 835—In re Niles’ Estate, 367 N.Y.$.2d 
173, 81 Misc.2d 937. 

N.C—In re Kimel, 117 S.E2d 409, 253 N.C 508. 
Okl—In re’LaSarge’s Estate, 526 P.2d 930. 

Or.—In re Walker’s Estate. 468 P.2d 655, 2 Or.App. 
322. 

Pa.—In re Schumacher's Estate, Orph., 41 Pa.Dist. & 
Co. 100. 
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T<mn —Allen v, Hiirvcy. 568 S.W 2cl 

Tex-Oadd v Lynch, Civ App. 258 S.W 2d 163. err 
ref no rev. err 

Wb.—I n re Traver's Estate. 118 N W.2d 932, 18 Vii%.2d 
416 

LegitiiiutioD by marriage and recognition 

(3) Other laws. 

U.S.—Metropolitan Life Inv Co v, Buckley, D C.Miss,, 
278 F S^. 334, stating Illinois law. 

PnbHc acknowledgment^ receipt into famQy and 
treatment as legitimate child 

(2) Other matters. 

Okl.—COlpitt V, Cheatham, 267 P.2d 1003 

Written admowledgiiient 

Okl.—In re Cravens' Estate, 268 P.2d 236 

Witnesses required 

OkL—In re Cravens’ Estate, supra. 

Failnre to comply with inheritance statute im¬ 
material 

S.D.-In re Kessler’s Estate, 74 N W.2d 599, 76 S.D. 
158. 

Bigamous ceremomal marriage 

NJ.—In re Calogero’s Estate, 240 A 2d 429, 51 NJ. 
345. 

Inheritance denied where legitimation impossi¬ 
ble 

Ind.—In n Schick’s Estate. 274 N.E2d 291, 149 Ind. 
App. 549. 

40. Ga.—Morris v. Dilbeck, supra, n. 38. 

Ky.—Copenhaver v Hemphill, 235 S.W2d 778. 314 
Ky. 356. 

Va.—Withrow v. Edwaids, 25 S.E2d 343, 181 Va. 344, 
revd. in part on oth. grds. 25 S.E2d 899, 181 Va. 
592, cert. den. 64 S.Ct. 70, 320 U,S, 761, 88 LEd. 
453. 

Construction of statutes 

(4) Other statutes 

Conn.—Nagle v. Wood, 423 A.2d 875, 178 Conn 180. 

N.Y.—Estate of Li*er. 441 N.Y.S.2d 612, 109 Misc.2d 
1065. 

N.C—Greenlee v. Quran, 122 S.E2d 409. 255 N.C, 
601. 

GoOateral relatives of father 

(2) Other cases. 

CaL—In re Garcia’s Estate, supra, n. 39. 
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41. Iowa—In re QaHt’s Estate, supra, n. 34. 

48L Legitiination by marriage of fkther and 
mother 

(3) Other cases. 

N.C.-In re Adoption of Doe, 56 S.E2d 8, 231 N.C 1. 
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50. Ga.—Morris v. Dilbeck, supra, n, 38. 

CHil.—In re Marriott’s Estate, 515 P.2d 571. 

52. Cal.—In re Barton's Estate, supra, n. 38. 

Dependent on statute 

R.I.—Rhode Island Hospital Trust Co. v. Hopkins, 172 
A.2d 345. 93 R-L 173. 

54. Failure to maintain child 

Miss.—Crosby v. Triplett, 195 So.2d 69. 
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63. Ind.—CahaU v. Hines, 90 N.E2d S07, 120 Ind. 
App. 113. 

N.Y.—June B. v. Edward L., 419 N.Y.S.2d 514. 69 
A.D.2d 612. 

69. Cal.—In re Lund’s Estate, 159 P.2d 643, 26 
Cal.2d 472, 162 A.L.R. 606. 

N.Y.—Estate of Luber, 441 N.Y.S.2d 612, 109 Misc.2d 
1065. 
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66. U S —Taylor v. Richardson, D.C La, 354 F.Sypp. 
13 

Cal.—Mule v Superior Court in and for Los Angeles 
County. 144 P 2d 602, 62 CaI.App.2d 247. 

Fla —Sacks v. Sacks. 267 So 2d 73, mand. conf. to 269 
So.2d 425. 

HI -LcHew V. Mellyn, 475 N E2d 913, 86 Ill.Dec. 534, 
131 IlI.App.3d 314 

Miss.—McLeod v. State Bd. of Health, 393 So.2d 479, 
N J —Jackson v Prudential Ins. Co. of America, 254 
A 2d 141. 106 N.J.Super. 61. 

Ohio—Rose V. Rose, 242 N.E.2d 677, 16 Ohio App.2d 
123. 

Question held not properly raised 
D.C,—Howard v Howard, 112 F.2d 44, 72 App.D.C 
145. 

In New York 

(3) Other cases.—Anonymous v. AiKwiymous, 351 
N.Y.S.2d 418, 43 A.D.2d 845, affd. 325 N.E2d 168. 36 
N.Y.2d 677, 365 RY.S.2d 853. 

Applicability of statute 

Cal.—In re Marriage of Stephen and Sharyne B., 177 
CaI.Rptr. 429, 124 C.A.3d 524. 

La.—Pounds v. Schori, 377 So.2d 1195. 

Miss.—^Speig^t v. Wheekr, 310 So.2d 716. 

69. Estoppel 

Del—V. L P. V. J. S. S., Fam.a.. 407 A.2d 244. 
Wis.—Schmidl v. Schmidt. 124 N.W.2d 569, 21 Wis.2d 
433, 

70 N.Y.—Quinones v. Quinones, 57 N.Y.S.2d 371. 
Tex.—Garcia v. Garaa. Civ.App., 444 S.W.2d 207. 

71 Cal —Winsette v. Winsettc, 117 P.2d 897, 47 Cal. 
App.2d 308—Serway v. Galentme, 170 P.2d 32,75 
Cal.App.2d 86—In re Adoption of Stroope, 43 
CaI.Rptr. 40. 232 C.A.2d 581. 

D.C—In re Shorter’s Estate, App., 444 A.2d 954. 
Iowa—Bowers v. Bailey. 21 N.W.2d 773. 237 Iowa 295. 
Standing 

Cal.—In re Estate of Grimble, 117 CaI.Rptr. 125, 42 
CA.3d 741. 

In the absence of statute the right to 
repudiate or to contest legitimacy be¬ 
longs to the father alone.’^'* 

72.1. Fla.—Kennelly v. Davis, 221 So.2d 415, cert. 

den. 90 S.Ct. 237, 396 U.S. 916, 24 L.Ed.2d 193. 
NJ—Kowalski v. Wojtkowski, 116 A.2d 6, 19 NJ. 

247, 53 A.L.R.2d 556. 
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73. U.S.—Morphy v. Houma Well Service, CA.La., 
413 F.2d 509. 

FTa.—Kennelly v. Davis, App., 216 So.2d 795, affd-. 
Sup., 221 Sa2d 415, cert den. 90 S.a. 237, 396 
U.S. 916, 24 LEd.2d 193. 

Ill.—Happel V. Mecklenburger, 427 N.E2d 974, 56 
IlLDec. 580, 101 m.App.3d 107. 

N.J.—Kowalski v. Wojtkowski, 116 A.2d 6, 19 N.J. 
247, 53 A.L.R,2d 556. 

Pa—Com. v. Stmsky, 54 Sch.L.R. 123. 

Proof of nonaccess or impotency creates excep¬ 
tion 

N.Y.—^Anonymous v. Anonymous, 143 N.Y.S.2d 221, 
208 Misc. 633. 

74. Cal.—CJJS. quoted In Clevenger v. Clevenger, 11 
ai.Rptr. 707, 715, 189 CA.2d 658, 90 A.L.R.2d 
569. 

Mont.—Morrell v. Giesick, 610 P.2d 1189, 188 Mont. 
89. 


xO CJS 18 

Estoppel of husband to deny legitimacy to avoid 
support payments 

Cal.—Clevenger v. Qevenger, 11 CaLRptr. 707* 189 
C.A.2d 658, 90 A.L R.2d 569. 

Mich —Johnson v. Johnson. 286 N.W.2d 886, 93 Mich. 
App, 415. 

However, under some circumstances 
a mother may testify to the illegitima¬ 
cy of her child.’^^ 

743 Husband missing 

Ga.—In re White, 333 S.E2d 588, 254 Ga. 678 ovemil- 
ing Colson v. Huber, 74 Ga.App. 339, 39 S.E2d 
539. O.C.G.A. § 19-7-20(b). 

Repudiation of paternity of child 
bom out of wedlock. Proceedings to 
determine that plaintiff is not the fa¬ 
ther of children bom to woman other 
than his wife have been considered.'^^^ 
763. Evittence held to support findings in fa¬ 
vor of plaintiff 

Cal.—Lyons v. Scott, 5 CaI.Rptr. 529, 181 C.A.2d 787. 

79. La.—Trahan v. Trahan, App., 142 So.2d 571. 
Effect of failure to disavow paternity 

La,—Succession of Barlow, App., 197 So.2d 682, a^pU- 
cation den. 199 So.2d 921, 250 La. 917. 

Purpose of appointment of attorney for child 
La.—Stewart v. Stewart, App., 233 So 2d 305—Enteridn 
v. Devaux, App., 266 to.2d 721. 

Purpose of statute 

La.—^Tannebill v. Tannehill, App., 226 So 2d 185, cert, 
den. 228 So.2d 485, 254 La. 930, app. after remand 
247 So.2d 870, affd. 261 So.2d 619, 261 La. 933. 

Attorney’s fees for court appointed attorney 
La.—Dugas v. Henson. App., 307 So.2d 650, wnt den., 
Sup., 310 So.2d 851. 

80. U.—Fcaxel v. Fcazel, 62 So.2d 119, 222 La. 
113—Trahan v, Trahan, App., 142 So.2d 571— 
Feltus v. Feltus, App., 210 So.2d 388—Bnigman v. 
Prejean, App., 288 So.2d 702—Ford v. Ford, 
App., 292 So.2d 275—In re Murray, App. 5 Cir., 
445 So.2d 21, writ den. 447 So.2d 1079. 

81. La.—Eiterkin v. Devaux, App., 266 So.2d 721. 
Sufficiency of evidence 

La.—In re Gray’s Succession, 9 So.2d 481, 201 La. 
121—Trahan v. Trahan, App., 142 So.2d 571. 

Lack of jnrisdiction 

La.—Stewart v. Stewart, App., 233 So.2d 305. 

Proper party 

La.—Enterkm v. Devaux, App., 266 So.2d 721. 

Burden of proof 

La.—Enteridn v. DeVaux. App., 272 So.2d 784. 

Statute authoriziiig blood test does not create 
new cause of action for iBsavowing paterni¬ 
ty 

La.—^Bmgman v. Prejean, App., 288 So.2d 702—Smith 
v. Smith, App.. 300 So.2d 205. 

83. La.—Succession of Verrett, 70 SoJd 89, 224 La. 
461—Melancon v. Sonnier, App., 157 So.2d 577. 

Effect of concealment of birth 
La.—Kennedy v. Kennedy, App., 181 So.2d 266, aK>li- 
cation den. 183 So.2d 654, 248 U. 1035. ^ 
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86. La.—Brugman v. Prejean, App., 288 So.2d%02. 

87. La.—^Tannehill v. Tannehill, App., 226 So.2d 185, 
cert. den. 228 So.2d 485, 254 La. 930, app. after 
remand 247 So.2d 870, affd. 261 So.2d 619, 261 
La. 933. 

Remoteness of husband from wife 

(2) Other instances. 

La.—Williams v. Williams, 87 So.2d 707, 230 La. 1— 
Trahan v, Trahan, App., 142 So.2d 571—Gillies v. 
GUIies, App., 144 So.2d 893. 
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Burden of proof not met 

La.— Welch v. Welch* App., 465 So.2d 945 

§ 16. Establishment of Legitimacy 
or Paternity 

Library References 
Children Out-of-Wedlock ^7. 

88 . Ark.—Bickford v. Carden, 221 S.W.2d 421, 215 
Ark. 560. 

Cal.— Rudnick v. Rudnick, 280 P-2d 96, 131 C.A,2d 
227. 

Ill.—People ex rel. Smith v. Cobb, 337 N.E2d 313, 33 
IU.App.3d 68. 

Mich.—Cannon v. Transamerican Freight Lines, 194 
N.W.2d 736, 37 Mich.App. 313. 

Ma—O - F - L - V. M - R - R -, 

App., 518 S.W.2d 113, 78 A.L.R.3d 825. 

Nev.— Turner v. Saka. 518 P.2d 608, 90 Nev. 54. 
N.y.—Martha D. v. Ronald C.D.. 416 N.Y.S.2d 186, 99 
Misc.2d 334. 

N.C.—Davis v. Crump, 14 S.E.2d 666, 219 N.C. 625 
Ohio—Snyder v. McClelland, supra, n. 21 
Procedure not exclusive 
(2) Other cases. 

Arir—State v. Nerini, 151 P.2d 983,61 Ariz 503—Mi¬ 
lam V. Milam, 419 P.2d 502, 101 Ariz. 323 
Neb.—Timmerman v. Timmerman, 81 N.W.2d 135, 163 
Neb. 704, 65 A.L.R.2d 1372. 

NJ.—R V. F, 273 A.2d 808, 113 NJ.Super. 396. 
Or.-Thom v. Bailey. 481 P.2d 355, 257 Or. 572 
Affinutive defenses must be pleaded.—Succession of 
Giordano, 194 So. 577, 194 La. 648. 

Applicability and construction of statute 
U.S.—In re Creque’s Estate, D.C.Virgin Islands, 230 
F.$upp. 849. 

Cal.—Daniels v. Daniels, 300 P.2d 335, 143 C.A.2d 
430—Huntingdon v. Crowley, 51 Cal.Rptr 254. 
414 P.2d 382, 64 C.2d 647. 

Iowa—Livermore v. Livermore, 11 N.W.2d 389, 233 
Iowa 1155. 

La.—Taylor v. Taylor, App., 295 So.2d 494, writ den., 
Sup., 299 So.2d 799. 

Neb—Paltani v. Creel, 100 N.W.2d 736, 169 Neb. 591 
N.D.—In le Berg’s Estate, 4 N.W.2d 575, 72 N.D. 52, 
140 A.L.R. 1312. 

Instructions 

CaL—Huntingdon v. Crowley, 51 Cal.Rptr. 254, 414 
P.2d 382, 64 C.2d 647. 

Iowa—Livermore v. Livermore, supra, n. 88, 

Blood grouping test 

CaL—Huntingdon v. Crowley, 51 Cal.Rptr, 254, 414 
P.2d 382, 64 C.2d 647. 

NJ.—Anthony v. Anthony, 74 A.2d 919, 9 N.J.Super. 
411. 

N.Y—Foglk) V. Foglio, 176 N.Y.S.2d 43, 13 Misc.2d 
767—Time v. Time, 300 N.Y.S.2d 924, 59 Misc.2d 
912—Beaudoin v. Tilley, 442 N.Y.S.2d 914, 110 
Misc.2d 696, 

Pa.—Com. ex rel. Hall v. Hall, 257 A.2d 269, 215 
Pa.Super. 24. 

Child without special guardian not party 

N.Y.—People ex rel. Shachter v. Schwartz, 111 N.Y. 
S.2d 70, 279 App.Div. 896, rearg. and app. den. 
113 N.Y.S.2d 261, 279 App.Div. 1064. 

Amendment of petition 

Md.—Milton v. Escue, 93 A.2d 258, 201 Md. 190. 
AUegationi inaufftcient 
Md.—Milton V. Escue, supra. 

Neb.—Paltani v. Creel, 100 N.W.2d 736, 169 Neb. 591. 

Parties 

U.S.—Tracy v. Baker. CA.Hawaii, 282 F.2d 431—In re 
Creque’s Estate, D.C.Virgin Islands, 230 F.Supp. 
849. 

Ariz.—Backorm v. Balkin, 485 P.2d 292, 14 Ariz.App. 
569. 

Ga—Ward v. Ward, 156 S.E2d 210, 115 Ga.App. 778. 
La.—Burrell v. Burrell. App., 154 So.2d 103. 


Md.—Milton V. Escue, supra. 

N.Y —Crane v. Battle, 307 N.Y.S.2d 355, 62 Misc.2d 
137—Roe v. Roe, 316 N.Y.S.2d 94. 65 Misc.2d 
335 --Gorton v. Gorton, 475 N.Y.S.2d 767, 123 
Misc.id 1034. 

lenn —Queen v Jolley, 410 S.W.2d 416, 219 Tenn. 427. 

Judgment not binding 

Ill -Doornbos v Doornbos, 139 N.E2d 844, 12 Ill. 
App.2d 473. 

Laches held not bar to issue raised in collateral 
proceeding 

Kan.~ln re Julian’s Estate, 334 P.2d 432, 184 Kan. 94. 

Issue of paternity 

Anz.—Backora v. Balkin, 485 P.2d 292, 14 Ariz.App. 
569. 

Ind.—A— B- V. C-D-, 277 N.E.2d 599, 

150 Ind.App. 535. 

Ohio-Langel v. Langel, App., 175 N.E2d 312. 

Tenn.—Queen v. Jolley. 410 S.W.2d 416, 219 Tenn. 427. 

Admissibility of evidence 

Cal.—Huntingdon v. Crowley, 51 Cal.Rptr. 254, 414 
P.'id 382, 64 C.2d 647. 

S.C.—Edwards v. Edwards, 121 S.E2d 432, 239 S.C. 
85. 

Weight and sufficiency of evidence 

Cal-—Huntingdon v. Crowley, 51 CaLRptr. 254, 414 
P.2d 382, 64 C.2d 647. 

D.C.—Martin v. Martin, App., 240 A.2d 363, app. after 
remand 270 A.2d 141. 

Iowa—Kuhns v. Olson, 141 N.W.2d 925, 258 Iowa 
1274. 

Ky.—Tackett v. Tackett, 508 S.W.2d 790. 

N.Y.—People ex rel. Blake v. Charger, 351 N.Y.S.2d 
322, 76 Misc2d 577. 

S.C —Edwards v. Edwards, 121 S.E.2d 432, 239 S.C. 
85. 

Tenn.—Nicks v. Nicks, 369 S.W.2d 909, 51 Tenn.App. 
520. 

Laches generally 

li.S.—In re Creque's Estate, D.C.Virgin Islands, 230 
F.Supp. 849. 

Review 

Cal—Hurst v. Hurst, 39 Cal.Rptr. 162, 227 C.A.2d 
859, 19 A.L.R.3d 635—Huntingdon v. Crowley, 51 
Cal.Rptr. 254. 414 P.2d 382, 64 C.2d 647. 

Wash.—Cochran v. Cochran, 468 P.2d 729, 2 Wash. 
App. 514. 

Burden of proof 

Cal.—Huntington v. Crowley, 51 Cal.Rptr. 254, 414 
P.2d 382, 64 C.2d 647. 

Tenn -Queen v. Jolley, 410 S.W.2d 416, 219 Tenn. 427. 

Res judicata 

N.Y.—Hillman v. Minicozri, 270 N.Y.S.2d 61, 25 
A.D.2d 86^Beaudoin v, McBain, 453 N.Y.S.2d 
589, 115 Misc.2d 158. 

Jurisdiction 

CaL—In re Lisa R., 119 Cal.Rptr. 475, 532 P.2d 123,13 
C.3d 636, 90 A.L.R.3d 1017, cert. den. 95 S.Ct. 
2421, 421 U.S. 1014, 44 L.Ed.2d 682, reh. den. 96 
S.Ct. 159, 423 US. 885, 46 L.Ed.2d 116. 

La.—^Jackson v. Dickens, App., 236 So.2d 81. 

^.J.—R v. F, 273 A.2d 808, 113 NJ.Super. 396. 

N Y.—Crane v. Battle, 307 N.Y.S.2d 355, 62 Misc.2d 
137. 

R.L—Industnal Nat, Bank of R.I. v. Isele, 273 A.2d 
311, 108 R.L 144. 

Tenn.—Queen v. Jolley, 410 S,W.2d 416, 219 Tenn. 427. 

Limitation of actions ^ 

R.l.—Industrial Nat. Bank of R.I. v. Isel^ 273 A.2d 
311, 108 R.I. 144. 

Utilization of procedure for determining heir¬ 
ship 

Or.-Thom v. Bailey, 471 P.2d 809, 3 Or.App. 97, affd., 
Sup., 481 P.2d 355, 257 Or. 572. 

Putative father entitled to civil adjudication 

Pa.—Com. V. Jacobs, 279 A.2d 251, 220 Pa.Super. 31. 
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Putative father has constitutional right to estab¬ 
lish his natural parentage 
Wb.—Slawek v. Stroh, 215 N.W.2d 9, 62 Wis.2d 295. 
Fathers order to show cause 
Cal.—Donald J. v Evna M.W., 147 CaLRptr. 15, 81 
CA.3d 929. 

Putative father lacks standing 
Ariz.—Sheldrick v, Mancopa County Superior Court, 
666 P.2d 74. 136 Ariz. 329—Allen v. Sullivan, 
App., 677 P.2d 305, 139 Anz. 142. 

Presumption 

Colo.—D.S.P. v. R.L.K., App., 677 P.2d 959. 

In an action by a married woman to 
establish that a man other than her 
husband was the father of her child, 
notice must be given to the putative 
father,as well as to the husband.®*-*® 

88.5. N.Y.—Bumes v, Bumes. 303 N.Y.S.2d 736, 60 
Misc.2d 675. 

88.10. N.Y.—Bumes v. Bumes, 303 N.Y.S.2d 736, 60 
MiscJld 675. 

An action by a putative father under 
the Uniform Parentage Act alleging 
himself to be the father of a child 
conceived and bom during the exist¬ 
ence of the mother's marriage to some¬ 
one else is not contrary to public poli- 

Cy,88.l5 

88.15. Ohio—Joseph v. Alexander, 465 N.E2d 448, 
12 Ohio St.3d 88, 12 O.B.R. 77. 

A biological father is entitled to an 
order of filiation declaring his paterni¬ 
ty of a child where he and the child's 
biological mother entered into a surro¬ 
gate parenting agreement.®® ^ 

88.20 Mich.—Syrkowski v. Applcyard, 362 N.W.2d 
211, 420 Mich. 367. 

89. Cal.—Serway v. Galentine, supra, n. 72—Hall v. 
Hall, 213 P.2d 58, 95 Cal,App.2d 541. 

Findings to support decree 
(2) Other cases.—In rc Filtzer’s Estate, 205 P.2d 377, 
33 Cal.2d 776. 

Md—Shelley v. Smith, 241 A.2d 682, 249 Md. 619. 

Under an applicable statute, a child 
entitled to legitimate filiation may not 
institute a proceeding to establish filia¬ 
tion to another man.®^-^ 

89.5. La.—Griffin v. Succession of Branch Through 
Smith, App. 1 Cir., 452 So.2d 344, writ gr. 458 
So.2d 108. 

90. Setting aside prior adjudication of illegiti¬ 
macy 

Ala.—Cobum v. Cobum, Qv-App., 474 So,2d 728. 

It has been held that a court of 
equity, as an incident to disposing of 
marital matters, has the power to de¬ 
termine legitimacy of children.’* * 

9tJS. Ill.—Sturdy v. Sturdy, 214 N,E.2d 607, 67 111. 
App.2d 469. 

Ind.—Dorsey v. Dorsey, App., 409 N.E2d 1233. 

Divorce proceeding 

Cal.—In re Marriage of Valle, 126 Cal.Rptr. 38, S3 
C.A.3d 837. 

Mich.—Gonzales v. Gonzales, 323 N.W.2d 614, 117 
Mich. App. 110. 

A successful paternity suit may have 
no effect on the subject of the legiti¬ 
macy of the child.’* '® 
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91. to Cal —Scribner v Supenor Oiurt. S<uumj 

County, 97 Cal Rptr 21'. 19 C A 3d 7M 
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92. Review on appeal 

Mass.—Vcazie v. Staples 33 N E.2d 262. 309 Mass 
123. 

§ 17. Right to Custody 
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93. Anz.—Fladung v. Sanford. 75 P2d 685, 51 Anz 
211 . 

Del—In re One Minor Child, 295 A.2d 727. 

Hawaii—In re Doe, 478 P.2d 844, 52 Haw. 448. 

III.—Zepeda v. Zepeda, 190 N.E 2d 849, 41 Ill.App 2d 
240, cert den. 85 S.Ct. 444, 379 US. 945, 13 
L.Ed.2d 545. 

La.—Creppel v. Thornton, App., 230 So 2d 644. 

N.D.—In re Klundt, 196 N.W.2d 76 

Old.—Ex parte Hendnx. 100 P.2d 444. 186 Okl. 712 

Pa.—Commonwealth ex rel Lewis v. Tracy, 38 A.2d 
405, 155 Pa.Super. 257—Com ex rel. Staunton v 
Austin. 223 A 2d 892, 209 Pa.Super. 187. 

Wash —State ex rel. Smith v Superior Court for King 
County. 161 P 2d 188, 23 Wash.2d 357 

Neither parent entitled to custody under evi¬ 
dence 

N.C—In re Custody of Owenby, 164 S.E.2d 55. 3 
N.CApp. 53. 

No property r^t in child 

N.Y.—Anonymous v. Anonymous, 312 N.Y,S.2d 348, 
34 A.D.2d 942. 

Wis —State ex rel. Lewis v. Lutheran Social Services of 
Wisetmsin and Upper Michigan, 178 N.W.2d 56,47 
Wis.2d 420, vac. on oth, grds. 92 S.Ct. 1488, 405 
US. 1051,31 LEd.2d 786, on remand 207 N.W.2d 
826, 59 Wis.2d I, app. after remand 227 N.W.2d 
643, 68 Wis.2d 36. 

Joint custody inappropriate 

N.Y.-Bliss, on Behalf of Ach v. Ach, 439 N.E.2d 349, 
56 N.Y.2d 995, 453 N.Y.S.2d 633. 

96. Ala.—Jackson v. Farmer, 24 So.2d 130, 247 Ala. 
298. 

Aiiz.—In re Guardianship and Estate of Anas, 521 
P.2d 1146, 21 Ariz-App. 568. 

Conn.—Pi V. Delta, 400 A.2d 709, 175 Conn. 527. 

Fla,—In re Guardianship of D.A. McW., 460 So.2d 368, 
disapproving Scott v. Singleton, 378 So.2d 885. 

Ga.—Jackson v. Luckie. 52 S.E2d 588, 205 Ga. 100. 

HL—la Interest of Jones, 340 N.E2d 269, 34 m.App.3d 
603. 

lowa-Heyer v. Peterson, 307 N,W.2d 1. 

La.—Deville v. LaGrange, 388 So.2d 696, dissented. 
Sup., 400 So.2d 898. 

Mo.—C hJ,S. cited in In re Richaidel, App., 280 S.W.2d 
466, 471. 

Neb.—Ex parte Schwartzkopf, 31 N.W.2d 294, 149 
Neb. 460, 

NJ.—F. W. v. D. S.. 199 A.2d 60, 83 NJ.Super. 144. 

N.y.— People ex rel. Gibson v. Staibuck, 42 N.Y.S.2d 
820-PeopIe ex rel. Coage v. Colbert, 75 N.Y.S.2d 
865—Fierro v. Ljubicich, 165 N.Y.S.2d 290, 5 
Mi$c.2d 202. 

N.C—In re Cranford. 56 S.E2d 35, 231 N.C. 91. 

Pa.—Com. ex rcL Hampsey v. Grado, 62 Lack.Jur. 185. 

Tenn.—State ex rel. “A” v. A Licensed or Chartered 
Child-Pl^ng Agency, 250 S,W.2d 776, 194 Tenn. 
400. 

Wash.—In re Guardianship of Harp, 495 P.2d 1059, 6 
Wash.App. 701. 

Intermarriage of parents 

(2) Other cases. 

N.C—In re Adoption of Doe, 56 S E2d 8, 231 N.C. I. 

Pa.—Com. ex rel. Schnm v. Smith, 85 A.2d 617, 170 
Pa.Super. 390. 

Tex.—Standard v. Bled.soc, App. 6 Di.st., 633 S.W.2d 
566. 


.\s against wife committing hoax on husband 
Tilton % Tiltrwi. 221 N W 552. 206 Iowa 998 
Probation offjcer*s investigation considered 
Ga -Spnngstead i CtKik. 109 S E2d 508, 215 Ga 154 
N.Y—Cornell v Hartley. 2«3 NY.S2d 318, 54 
Miv;.2d 732 

Custody to neighbors 

Pa —In re Lewis. 152 A 2d 666, 396 Pa 378. 

Fitness of parent determined only when custody 
awarded to one other than parent 
Cal —Darwin v. Ganger. 344 P.2d 35.3, 174 C A.2d 63. 
Prima facie right to custody 
N Y —Application of Norman, 205 N Y S 2d 260, 26 
Misc2d 700—Norcia v Richard, 300 NYS.2d 
608, 32 A.D.2d 656, affd. 25? NE2d 288, 26 
N.Y.2d 740, 309 N Y.S.2d 40. 

Jurisdiction 

D.C—Stevens v Brown, App., 194 A 2d 126. 

Ga.—Craighead \. Davis, 290 S.C2d 358, 162 Ga App. 
145 

La —Creppel v. Thornton, App, 230 So.2d 644 
N.H.—Branch v. Shaw, 432 A.2d !. 121 N H 562. 
N.Y.—Eden M. v. Ines R., 410 NY.S.2d 997, 97 
Misc.2d 256—Decatur v. Aheam, 453 N.Y.S.2d 
946, 89 A.D.2d 742, app. den. 442 N.E.2d 1275, 57 
N.Y 2d 924. 456 N.Y.S.2d 764, app dism. 444 
N.E2d 1004, 58 N.Y.2d 654, 458 N.Y.S2d 540. 

Custody to public agency 

Mo.-In re H-, App., 373 S.W.2d 635. 

Burden of proof of person seeking change of 
custody 

Cal.—In re Tncia M., 141 Cal.Rptr. 554, 74 C.A.3d 
125, cert. den. 98 S.Ct. 1649, 435 US 996, 56 
• L.Ed.2d 86 

Mo.—In re Neusche, App., 398 S.W.2d 453. 
Questions as to custody pending determination 
rendered moot by final determination 
III—In re Nyce, 268 N.E2d 233, 131 Ill.App.2d 481. 
Entitled to hearing 

U.S—Stanley v. Illinois, III., 92 S.Ct, 1208, 405 U.S. 
645, 31 L.Ed2d 551. 

Cal.—In re Reyna, 126 Cal.Rptr. 138, 55 CA.3d 288. 
Conn.—In re Juvenile Appeal, 446 A.2d 808, 187 Conn. 
431. 

N M.—Matter of Guardianship of Amall, 610 P.2d 193, 
94 N.M. 306. 

Aunt 

N.Y —State ex rel. Olivo v. Foglio, 385 N.Y.S.2d 78, 53 
A.D.2d 594. 

97. N.M —Torres v. Gonzales, 450 P.2d 921,80 N.M. 
35. 

Va.—Rogers v. Commonwealth, 11 S.E.2d 584, 176 Va, 
355. 

No right of grandparents to visitation 

lowa-Olds v. Olds. 356 N.W.2d 571. 

Mother’s stepmotii^ 

Ala.—McCartney v. McCartney, Civ.. 229 So.2d 809,45 
Ala.App. 308. 

98. Pa,—Commonwealth ex rel. Self v. Self, 34 A.2d 
263, 153 Pa.Super. 443. 
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1. Plea to jurisdiction overruled 

Ga.—Spnngstead v. Cook, 109 S.E2d 508,215 Ga. 154. 

An award of attorney’s fees in an 
action to obtain the custody of an ille¬ 
gitimate child is in the court’s discre¬ 
tion.' ^ 

13. Abuse of discretion held not shown 

Cal.—Darwin v. Ganger, 344 P.2d 353, 174 C.A.2d 63. 

General rules of appeal and error 
have been applied to actions to deter- 
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mine the custody of illegitimate chil¬ 
dren.' 

1.10. Weight given trial court's findings on 
review 

Cal—Darwin v Ganger, 344 P.2d 353, 174 CA,2d 63. 
Reviewing court not authorized to retry issue 
Cal —Darwin v Ganger, 344 P.2d 353, 174 C.A 2d 63. 
Evidence taken in light most favorable to suc¬ 
cessful party 

Cal.—Darwin v. Ganger, 344 P.2d 353, 174 CA.2d 63. 

Error held not harmless 

N.M—Torres v. Gonzales, 450 P2d 921, 80 NM. 35. 

Estoppel 

Minn.—In re Welfare of Larson, 251 N.W.2d 325, 312 
Minn. 210. 

Raising issue of best interests for rirst time 
Cal.—Gnffith v. Gibson, 142 Cal.Rptr, 176, 73 C.A.3d 
465 

A vested right to custody by a third 
party acquired by relinquishments 
made by the parents may not be subse¬ 
quently destroyed by statute."^ 

1.15. Cal.—In re Adoption of Graham, 27 Cal.Rptr. 
163, 377 P.2d 275, 58 C2d 899. 

2. Pa.—Commonwealth ex rel. Lewis v. Tracy, 38 

A.2d 405. 155 Pa.Super. 257. 

Classification of mother as guardian by nurture 
criticized 

N.Y.—Chase v, Ulster & D R. Co., 214 N.Y.S. 615, 215 
AppDiv. 581. 

3. Conn—Sullivan v. Bonafonte, 376 A.2d 69, 172 

Conn. 612. 

Mo.—CJ,S. cited in In re Richardet, App., 280 S.W.2d 
466, 471. 

Ohio—In re Gary, 167 N.E.2d 509, 112 Ohio App. 331. 

4. Ala.—C.JJS. cited in Gnggs v. Barnes, 78 So.2d 

910, 916, 262 Ala. 357—Horton v Gilmer, 94 
So.2d 393, 266 Ala. 124—Danford v. Dupree, 132 
So 2d 734, 272 Ala. 517. 

Anz.—Fladung v Sanford, 75 P.2d 685, 51 Ariz. 211 
Cal.—Ex parte Barents, 222 P.2d 488, 99 Cal.App.2d 
748—Application of Croze, 302 P.2d 595, 145 
C.A.2d 492—Darwin v. Ganger, 344 P.2d 353, 174 
C.A.2d 63—In re Guardianship of Castellanos, 17 
Cal.Rptr. 905, 198 C.A.2d 190—In re Guardian¬ 
ship of Truschke, 46 Cal.Rptr. 601, 237 C.A,2d 75. 
Fla.—In Interest of R. L. G., App., 274 So.2d 4. 
Ga.—Kilgore v. Tiller, 22 S.E2d 150, 194 Ga. 527— 
McMillan v. McMillan. 164 S.E.2d 839, 224 Ga. 
737—Turner v. Head. 224 S.E2d 360, 236 Ga. 483. 
Hawaii—In re Soriano, 35 Hawaii 756. 

Mo.—CU.S. cited in In re Richardet, App., 280 S.W,2d 
466, 471. 

Ncv.—Turner v. Saka, 518 P.2d 608, 90 Nev. 54. 
N.Y.—ComeU v. Hartley, 283 N.Y.S.2d 318, 54 
Mtsc.2d 732—Roe v. Doe, 296 N.Y.S 2d 865, 58 
Misc,2d 757. 

N.C—In re Cranford, 56 S.E.2d 35, 231 N.C. 91—Wall 
V. Hardee, 82 S.E2d 370, 240 N.C. 465—Jolly v 
Queen, 142 S.E2d 592, 264 N.C 711—In re Custo¬ 
dy of Owenby, 164 S.E2d 55, 3 N.CApp. 53—In 
re Jones, 188 S.E.2d 580, 14 N.C.App. 334. 

Ohio—In re Gutman, App., 259 N.E2d 128, 22 Ohio 
App.2d 125. 

Okl.—Plunkett v Atkins, 371 P.2d 727. 

Pa.—In re Neff, 150 A.2d 563, 189 Pa,Super. 370— 
Com. ex rel. Hampsey v. Grade, 62 Lack.Jur. 
185—Com. ex rel. Gifford v. Miller, 248 A.2d 63, 
213 Pa.Super. 269. 

Tex.—Binion v. Mathis, Civ App., 171 S.W.2d 512. 
Va.—Com. V. Hayes. 205 S.E2d 644, 215 Va. 49. 
Wash.—In re Guardianship of Harp, 495 P.2d 1059, 6 
Wash.App. 701. 

Nature of right 

N.Y —Application of New York Ass’n for Jewish Chil¬ 
dren. 44 N,Y.S.2d 879, 182 Misc. 651. 
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Ohio—In re Doe, 167 N.E.2d 396. 

Statutory provisions 

(3) Cal.—Strong v. Owens, 205 P2d 48. 91 Cal. 
App-2d 336—In re Guardianship of Newell, 10 Cal 
Rptr 29, 187 C.A,2d 425—Brasher v. Brasher, 61 
Cal.Rptr 136, 253 C.A.2d 867. 

(5) Other provisions. 

MJ.—Application of M, 181 A.2d 14, 74 N.J.Super. 
178. 

N.Y,—Application of Norman, 205 N.Y.S.2d 260, 26 
Misc.2d 700. 

Presamptioa favoring mother criticized 

N.Y.—Godinez v. Russo, 266 N.Y.S.2d 636, 49 Misc.2d 

66 . 

Child not legitimized 

Ga.—Pettiford v. Mott, 198 S.E.2d 662, 230 Ga. 692. 

5. Cal.—In re Guardianship of Truschke, 46 Cal.Rptr. • 

601, 237 C.A.2d 75. 

Conn.—Mitchell v. Davis, Super., 186 A.2d 811, 24 
Conn.Sup. 76. 

Fla.-Jones v. Smith, App., 278 So.2d 339, cert. den. 94 
S.a. I486, 415 U.S. 958, 39 L.Ed.2d 573. 

Ga.—^McMillan v. McMillan, 164 S.£.2d 839, 224 Ga. 
737. 

Mo.—CJA dted in State v. White. 248 S.W.2d 841, 
843, 363 Mo. 83—CJ,S. cited in In re Richardet, 
App., 280 S.W.2d 466, 471. 

N.Y.—Roe V. Doe, 296 N.Y.S.2d 865, 58 Misc.2d 757 
—Z V. A, 320 N.Y.S.2d 997, 36 A.D.2d 995. 
N.C.—In re McGraw, 44 S.E2d 349, 228 N.C. 46. 
Ohio-In re H., 305 N.E2d 815, 37 Ohio Misc. 123. 
Pa.—Com. ex rel. Golembewski v. Stanley, 208 A.2d 49, 
205 Pa.Super. 101. 

Mother held entitled to custody 

(3) Other cases. 

Cal.—In re Navarro, 175 P.2d 896, 77 Cal.App.2d 
500—Strong v. Owens, supra, n. 4—Darwin v. 
Ganger, 344 P.2d 353, 174 C.A.2d 63. 

D.C.—Barrett v. Koppen, Mun.App., 154 A.2d 132. 
Fla.—Dillman v. Dillman, App., 105 So.2d 33. 

Ga.—Blakemore v. Blakemore, 121 S.E.2d 642, 217 Ga. 
174. 

N.Y,—In re Anonymous, 172 N.Y.S.2d 186,12 Misc.2d 
211—Norcia v. Richard, 300 N.Y.S.2d 608, 32 
A.D.2d 656, affd. 257 N.E.2d 288, 26 N.Y,2d 740, 
309 N.Y.S.2d 40—Bliss, on Behalf of Ach v. Ach, 
439 N.E2d 349, 56 N.Y.2d 995, 453 N.Y.S.2d 633, 
N.C—JoUy V. Queen, 142 S.E2d 592, 264 N.C. 711. 
Ohio-In re Yates, 481 N.E2d 646, 18 Ohio App.3d 95, 
18 O.B.R. 458. 

OkL—Ex parte Hendrix, 100 P.2d 444, 186 Okl. 712. 
Finding for father not controlling 
N.C—JoUy V. Queen, 142 S.E2d 592, 264 N.C. 711. 
**Putative father** distinguished from *^iiatural 
father** 

NJ.—E V. T., 308 A.2d 41, 124 N.J.Super. 535. 
Legitimation may be precluded 
CaL—Cheryl Lynn H. v. Superior Court for Los Ange¬ 
les County, 115 Cal.Rptr. 849, 41 C.A.3d 273. 

Mother and father have equal standing 

ni.— Irby V. Dubois, 354 N.E.2d 562, 41 Ill.App.3d 609. 
N.H.—Brauch v. Shaw, 432 A.2d 1, 121 N.H. 562. 
Ohio—In re Byrd, 421 N.E2d 1284, 66 Ohio St.2d 334, 
20 0.0,3d 309. 

6. Pa.—White v. Jones, 36 Berics Co. 45, 

7. Mo.—CJ jS. cited in In re Richardet, App., 280 

S.W.2d 466, 471. 

8. Cal.—In re Guardianship of Rutherford, 10 Cal. 

Rptr. 270, 188 C,A.2d 202, 98 A.L,R2d 410—In 
re Miller, 53 Cal.Rptr. 211, 244 C.A.2d 454. 
D.C—Johnson v. Lloyd, App., 211 A.2d 764. 

HL—People ex rel. Buell v. Bell, 155 N.E2d 104, 20 
ni.App.2d 82. 

NJ.—Ex parte Mallcy, 25 A.2d 630, 131 N.J.Eq. 404, 
revd. on oth. grds. 28 A.2d 518. 132 NJ.Eq. 434, 
N.Y.—^Application of New York Ass*n for Jewish Chil¬ 
dren. 44 N.Y.S.2d 879, 182 Misc. 651—People ex 
rel. Kessler v. Wehnert, supra, n. 4. 


N.C.—In re Cranford, supra, n. 4. 

Ohio—State ex rel. Clark v. Allaman, 90 N.E2d 394, 87 
Ohio App. 101. 

Pa.—Com. ex rel. Mallick v. Mawhinney, 20 Beaver 53. 
S.<^.—CJJS. cited in Sanders v. Sanders, 103 S.E.2d 
281, 285, 232 S.C. 625, 
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9. Ala.—^Jackson v. Farmer, supra, n, 4. 

Conn.—Mitchell v. Davis, Super., 186 A,2d 811, 24 
Conn.Sup. 76. 

Mo.—State ex rel, St. Louis Children’s Aid Soc. v. 
Hughes, 177 S.W.2d 474, 352 Mo. 384, mandate 
conf to 178 SW.2d 463. 

Mont.—State ex rel. Veach v. Veach, 195 P.2d 697, 122 
Mont. 47. 

N.J.—E. V, T.. 308 A.2d 41, 124 N.J.Super. 535. 

10. Ala.—Jackson v. Fanner, supra, n. 4—Horton v. 
Gilmer, 94 So.2d 393, 266 Ala. 124. 

Conn.—Mitchell v. Davis, Super,, 186 A,2d 811, 24 
Conn.Sup. 76. 

D.C.—Bazemore v. Davis, App., 394 A.2d 1377. 

Fla.—Amd’t v. Prose, 94 So.2d 818. 

Ky.—Higgason v. Henry, 339 S.W.2d 929. 

La.—State ex rel, Guinn v. Watson, 26 So.2d 740, 210 

U. 265. 

Miss—Walker v, Williams, 58 So.2d 79, 214 Miss. 34. 
NJ.—Ex parte R.L., Ch., 44 A.2d 396, 137 NJ.Eq. 
271. 

N.Y.—People ex rel. Gill v. Upidus, 120 N.Y.S.2d 766, 
202 Misc. 1116—People ex rel. Kessler v, Wehnert, 
114 N.Y.S,2d 598. 

N.C,—Browning v. Humphrey, 84 S.E2d 917, 241 N.C 
285. 

Ohio—Pruitt v. Jones, 405 N.E2d 276, 62 Ohio St 2d 
237, 16 0.O.3d 276, 

Pa.—In re Hawthorne, supra, n. 4—Commonwealth ex 
rel. Shelton v. Bush, supra, n. 4—Commonwealth 
ex rel. Lewis v. Tracy, supra, n. 2. 

11. Pa.—In re Hawthorne, supra, n. 4. 

Discretion of court 

Cal—Darwin v. Ganger, 344 P.2d 353, 174 C.A.2d 63. 
Minn.—In re Welfare of Larson, 251 N.W.2d 325, 312 
Minn. 210. 

N.Y.—Richard D. v. Wendy P., 393 N.E.2d 1022, 47 
N.Y.2d 943, 419 N.Y.S.2d 949. 

Jurisdiction 

N,J.—E V. T., 308 A.2d 41, 124 NJ.Super. 535. 

12. Ala.—Horton v, Gilmer, 94 So.2d 393, 266 Ala. 
124—Danford v, Dupree, 132 So.2d 734, 272 Ala. 
517. 

Cal.—Darwin v. Ganger, 344 P.2d 353, 174 C.A.2d 63. 
Fla.—In Interest of R. L. G., App., 274 So.2d 4. 
Md.—Haney v. Knight, 78 A.2d 643, 197 Md. 212. 
Mich,—In re T., 154 N.W.2d 27, 8 Mich.App. 122. 
N.Y.—Cornell v. Hartley, 283 N.Y.S.2d 318, 54 
Misc.2d 732—In re B„ 303 N.Y.S.2d 438, 60 
Misc.2d 662—Z v. A, 320 N.Y.S.2d 997, 36 A.D.2d 
995. 

N.C.—Wall V. Haitiee, 82 S.E2d 370, 240 N.C. 465. 
Or.—State ex rel. Juvenile Dept, of Multnomah County 

V. Prince, 530 P.2d 1251, 20 Or.App. 213—Sparks 
V. Phelps, 540 P.2d 397, 22 Or.App. 570. 

Pa.—Com V. Rozanski, 213 A.2d 155, 206 Pa.Super. 
397, 15 A.L.R.3d 880-Com. ex rel. Gifford v. 
MUler, 248 A.2d 63. 213 Pa.Super. 269. 

Tenn.—State ex rel. “A” v. A Licensed or Chartered 
Child-Placing Agency. 250 S.W.2d 776, 194 Tenn. 
400. 

Tex.—Benavidez v. Vargas, Gv.App., 299 S.W.2d 404. 

W.Va.—State ex rel. Bennett v. Anderson, 41 S.E.2d 
241. 129 W.Va. 671. 

As between the mother and the father of the 
child, etc. 

(2) Father awarded custody in other instances. 
N.Y.—Application of Norman, 205 N.Y.S.2d 260, 26 
Misc.2d 700.. 

Question of law 

(2) Since the publication of Corpus Juris Secundum 
the case of Jensen v. Earley, to the extent that it holds 
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the question to be one of law, has been expressly 
overruled in a deasion holding the question to be one of 
fact.—Walton v. Coffman, 169 P.2d 97, 110 Utah 1. 

Wishes of child not decisive 
Ky.—Walling v. Stegemoller, 310 S.W.2d 509. 
Evidence held sufficient to award custody to 
defendants 

Ala.—Fulmer v. Robinson, 124 So.2d 830, 271 Ala. 437. 
Sufficiency of complaint 
NJ.—N. V. M., 165 A.2d 528, 64 NJ.Super. 98. 
Evidence held to show father*s custody would 
serve welfare 

La.—Neal v. White, App., 362 So.2d 1148, writ den. 
365 So.2d 243. 

N.Y.—Godinez v. Russo, 266 N.Y.S.2d 636, 49 Misc.2d 

66 . 

Termination of mother’s parental rights 

Conn.—Doe v. Catholic Family Services, Inc., 412 A.2d 
714, 36 Conn.Sup. 94. 

Or.-State ex rel. Juvenile Dept, of Multnomah County 
V. Redmond, 522 P.2d 503, 17 Or.App. 408. 

13. Ark.—Jackson v. Campbell, 343 S.W.2d 106, 233 
Ark. 163. 

Cal.—Strong v. Owens, supra, n. 4. 

La.—State ex rel. Guinn v. Watson, supra, n. 10. 
N.Y.—Application of Presler, 13 N.Y.S.2d 49, 171 
Misc. 559. 

Pa.—Com ex rel. M. K. v. A. K., supra, n. 4. 

Father held entitled to custody 
Ariz.—Orezza v. Ramirez, 507 P.2d 1017, 19 Ariz.App. 
405. 

N J.—S M. V. S. J., 363 A.2d 353, 143 NJ.Super. 379. 

14. Mont.—State ex rel. Veach v. Veach, supra, n. 9. 
Pa.—Com. ex rel. Gifford v. Miller, 248 A.2d 63, 213 

Pa.Super. 269—In re Fritz, 333 A.2d 466,^460 Pa. 
265. 

15. La.—State ex rel. Brookshire v. Brookshire, 37 
So.2d 7U, 214 La. 289—In re. Cruse, App., 203 
So.2d 893. 

N.M.—CJ.S. dted in Torres v. Gonzales, 450 P.2d 921, 
922, 80 N.M. 35. 

N.Y.—Spence-Chapin Adoption Service v. Polk, 274 
N.E2d 431, 29 N.Y.2d 196, 324 N.Y,S.2d 937— 
Matter of Sydney’s Guardianship, 377 N.Y.S.2d 
908, 84 Misc.2d 932. 

N.C.-^olly V. Queen, 142 S.E2d 592, 264 N.C 711. 
Ohio—In re Gutman, App., 259 N.E2d 128, 22 Ohio 
App.2d 125. 

Mother entitled to, or awarded, custody 

(5) Other decisions. 

Ga.—Edwards v. Cason, 226 S.E.2d 910, 237 Ga, 116, 
Neb.—Cox V. Hendricks, 302 N.W.2d 35, 208 Neb. 23. 
N.Y,—Anonymous v. Anonymous, 257 N.E.2d 288, 26 
N.Y.2d 740, 309 N.Y.S.Zd 4a 

Ohio—In re 0-, 199 N.E.2d 765. 

Utah—Lembach v. Cox, 639 P.2d 197. 

Wis.—State ex rel. Doering v. Doering, 64 N.W.2d 24a 
267 Wis. 12. 

Mother held not entitled to custody 
La.—Gonzaque v. Samuels, App., 284 So,2d 373. 
Minn.—In re Welfare of Larson, 251 N.W.2d 325, 312 
Minn. 210. 

Mo.—In re R.D.H.S., App., 370 S.W.2d 661. 

N.Y,—In re Sdover, 106 N.Y.S.2d 758. 

Or.—State ex rel. Juvenile Dept, of Multnomah County 
V. Prince, 530 P.2d 1251, 20 Or.App. 213. 

Pa.—Com. ex rel. Hampsey v. Grado, 62 LackJur. 185. 
Tex.—Crahan v, N.R., Civ.App., 581 S.W.2d 272, err. 
dism. 

Utah—In re State in Interest of Jennings, 432 P.2d 879, 
20 Utah2d 50, 

W.Va.—Nelson v. Department of Public Assistance of 
Raleigh County. 139 S.E2d 373, 149 W.Va. 143. 

Finding of unfitness of father not necessary 

Cal.—Darwin v. Ganger, 344 ^.2d 353, 174 C.A.2d 63. 
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Past indiscredous 

Pa.—Com, ex rel. Gifford v. Miller, 248 A 2d 63. 213 
Pa.Super. 269. 

page B2 

16. Ala.—^Jackson v. Farmer, supra, n. 4. 

Fla.—Newman v. Hornsby, App., 385 So 2d 1106 
Ky.—erase v Angdi, 216 SW.2d 40. 309 Kj 63— 

Walling V. Stcgemollcr, 310 S W 2d 509 
N'Y.—Pec^^ ex rel. Anonymous v. Anonymous, 217 
N.Y.S.2d 374, 14 A.D.2d 41, rearg den. 218 N Y 
S.2d 962, 14 A.D,2d 563, revd. on oth. grds., 179 
N.E2d 200, 10 N.Y.2d 332, 222 N Y S 2d 945. 
Pa.—Adoption of Ashton, 97 A 2d 368, 374 Pa 185. 
Intent to redaim custody shown 
Ga.—Meyers v. State, 183 S.E2d 42, 124 Ga.App 146. 

17. N.Y.—People ex rel. Flannagan v. Riggio, 85 
N.Y.S.2d 534, 193 Misc 930 

N.C—^In « Cranford, supra, n. 4. 

Pa.—Adoption of Ashton, supra, n. 16. 

Motiidr and her husband fit and suitable 
N.C^oUy V. Queen, 142 S.E2d 592, 264 N.C. 711. 

18. Ill.—Petition of Dickholtz, 94 NE2d 89, 341 
IH-App. 400. 

NJ.—Ex parte R.L., supra, n. 10. 

N.Y.—People ex rd. Flannagan v. Riggio, 85 N.Y.S.2d 
534, 193 Misc. 930—Z v. A, 320 N.Y.S.2d 997, 36 
A.D.2d 995. 

Pa.—In re Hawthorne, supra, n. A —Com. ex rd. Wil¬ 
liams V. Price, 74 A.2d 668, 167 Pa Super. 57. 

19. Conn.—Mitchell v. Davis, 186 A.2d 811, 24 Conn. 
Sup. 76. 

Ga.—Queen v. Ballcw, 142 S.E2d 841, 221 Ga. 1. 
Mich.—Petition of Gonzales, 46 N.W.2d 453, 330 Mich. 
35. 

N.C—^Browning v Humphrey, supra, n. 10. 

OkL—Smith v. Williams, 78 P.2d 808, 182 Okl. 531. 
W.Va.—State ex rd. Harmon v. Utteiback, 108 SE.2d 
521, 144 W.Va. 419. 

Power of court to restore child 
S.D.—In re Romero, 46 N.W.2d 108. 73 S,D. 564. 
Relinqnisluneiit considered in detemumi^ ri^t 
to custody 
(2) Other cases. 

Tenn.—State ex rd. “A" v. A Licensed or Chartered 
Child-Placing Agency, 250 S.W.2d 776, 194 Tenn. 
400. 

iO. Pa.—In re Hawthorne, supra, n. 4—Com. ex rel. 
Williams v. Price, supra, n. 20. 

22. Pa.—Petitkm of Lutheran Children and Family 
Service ct Eastern Pwmsylvania, 321 A.2d 618, 
456 Pa. 429. 

23. NJ.—Ex parte R.L, supra, n. 10. 

N.Y.—People ex rel. Meredith v. Meredith, supra, n. 4. 

' N.D.—Waagen v. R. J. B.. 248 N,W.2d 815. 

Pa,—^In re Hawthorne, supra, n. 4 —Commonwealth ex 
rd. Lewis v. Tracy, supra, n. 2. 

Effect of improper conduct 
Pa.—Com. ex ret Pressens v. Sicgler, 76 A.2d 454, 167 
Pa.Super. 598—Com. ex rd. Berg v. Catholic Bu¬ 
reau, supra, n. 4. 

Mentelly 01 mother 

Or.—State v. Blum, 463 P.2d 367, 1 Or.App. 409. 

An illegitimate child^s mother does 
not by her interracial marriage forfeit 
her superior right of custody to that of 
the putative father and, accordingly, 
her marriage to a black man does not 
support a father's charge of neglect ^ 

233, Ohio—In re H., 305 N.E2d 815, 37 Ohio Misc." 
123. 

24. N.Y.—People ex reL Flannagan v. Riggio, supra, 
n. 17. 

N.C—In re Cranford, supra, n. 4, 

Pa.—Com. cx rcl. Williams v. Price, supra, n. 20. 


25 Ga—Day v. Hatton. 83 SE.2d 6, 210 Ga. 749— 
Queen v Ballew, 142 SE2d 841, 221 Ga. 1 
N.Y —Application of Presler, supra, n 13 
Ohio—In re Tilton, 120 N.E2d 445, 161 Ohio St. 571, 

27 Ky.—>\alling v. Siegemoller, 310 S.W.2d ?09, 
N Y —People ex rel Anonymous v Anonymous 91 

N.V.S.:d 591. 195 Misc. 1054. 

Pa —Commonwealth cx rd. Shelton v. Bush, supra, n 
4 

Tenn—State ex rd. “A” v. A Licensed or Chartered 
Child-Placing Agency, supra, n. 19. 
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28 Cal—In re Welch, 238 P2d 1031, 108 C.A.2d 
466 

Miss—CJ.S. dted in Walker v. Williams, 58 So 2d 79, 
83. 214 Miss, 34. 

N.Y—Cornell v. Hartley, 283 N.Y.S.2d 318, 54 
Misc.2d 732. 

Pa-—Com. cx rd. M K. v A. K., supra, n. 4. 

Wilftil, cnlpable intent to abandon not estab¬ 
lished 

NJ.—Ex parte R L., supra, n. 10. 

Child deemed abandoned 
Ga.—Benjamin v. Bush, 67 S.E2d 476, 208 Ga. 453. 
Acts held not to constitute abandonment 
Ga.—Meyers v. State, 183 S.E2d 42. 124 Ga App. 146. 
Termination of rights by judgment 
La.—Golz V. Children’s Bureau of New Orleans, Inc., 
326 So.2d 865, app. dism. 96 S.Ct. 2220, 426 U.S. 
901, 48 L.Ed.2d 827. 

29. Ga.—Wheeler v. Howard, 93 S.E2d 723, 212 Ga. 
553. 

N.C.—In re Cranford, supra, n. 4. 

Separation for several years not abandonment 
Cal.—In re Guardianship of Newell, 10 Cal.Rptr. 29, 
187 C.A.2d 425. 

31 Ark.—McLendon v Pelt, 185 S,W.2d 931, 208 
Ark. 287. 

N.Y.—Petition of Overton, 356 N.Y.S.2d 387, 44 
A.D.2d 900. 

W.Va.—State ex rd. Harmon v. Utterback, 108 S.E2d 
521, 144 W.Va. 419. 

33. Ohio—In re Tilton, supra, n. 25. 

W.Va.—^State ex rd. Harmon v. Utterback, 108 S,E2d 
521, 144 W.Va. 419. 

35. Pa.—Com, ex rel. Burrows v. Johnson, 43 
Wash.Co. 144. 

Proceeding for committal to guardianship 

Minn.—In re Adoption of Anderson, 50 N.W.2d 278, 
235 Minn. 192. 

36. Cal.—In re Navarro, supra, n. 5—^Aj^lication of 
Croze, 302 P.2d 595, 145 C.A.2d 492—Darwin v. 
Ganger. 344 P.2d 353, 174 C.A.2d 63. 

38. Pa.—Com. ex rd. Hampsey v. Grado, 62 Lack. 
Jur. 185. 

39. Ga.—HaU v. Hall, 152 S.E2d 737, 222 Ga. 820. 
Ill,—In re Richards. 66 N.E2d 512, 328 Ill.App. 591. 
NJ,—CJ.S. dted in In re Guardianship of C., 237 

A.2d 652, 654, 98 N.J,Super, 474. 

N.Y.—Doe V. Roe, 326 N.Y.S.2d 421, 37 A.D.2d 433. 
Pa.—Com. ex rd. Golembewski v. Stanley, 208 A.2d 49, 
205 P&Super. 101. 

Utah—Thomas v. Children’s Aid Soc. of Ogden, 364 
P.2d 1029, 12 Utah2d 235. 

Some rights 

Mirni.-In re Shady, 118 N.W.2d 449, 264 Minn. 222. 
No preference to father 
Hawaii—In re Doe, 478 P.2d 844, 52 Haw. 448. 
Parental rights not assignable 
Cal.-^heryl Lynn H. v. Superior Court for Los Ange¬ 
les County. 115 Cal.Rptr. 849, 41 CA,3<1 273. 

Below age of consent 

N.Y.—Hines v. Sullivan, 431 N.Y.S.2d 868, 105 
Misc.2d 288. 


40. Del.—Petitioner. F v Respondent, R„ Super., 430 
A 2d 1085, affd.. Sup, 430 A.2d 1075 

Fla—Clements v. Banks, App., 159 So 2d 892. 

Ill—Wallace v. Wallace, 210 N.E.2d 4, 60 Ill.App.2d 

3oa 

Md.—Butler v. Perry, 123 A 2d 453, 210 Md. 332 

Paternity proceeding pending 

N.Y.—Application of Juan R, 374 N.Y.S.2d 541, 84 
Misc.2d 580. 

N.D.—In re Klundt, 196 N.W.2d 76. 

Okl.—State v. Boston, 102 P.2d 889, 69 OkI.Cr. 307. 

Tex.—Cleaver v Johnson, Civ.App, 212 S.W.2d 197— 
Home of Holy Infancy v. Kaska, 397 S,W.2d 208. 
Statute construed 

Cal.—People v. Johnson, I Dist., 199 CalRptr 231,151 
CA.3d 1021, 

41. La.—Creppd v. Thornton, App., 230 So 2d 644. 
Parental rights of father terminated 

Conn.—In re Juvenile Appeal, 446 A.2d 808, 187 Conn. 
431. 

S.C—S.C Department of Social Services v. Parker, 268 
S.E2d 282, 275 S.C 176. 

Wis.—State ex rel. Lewis v. Lutheran Social Services of 
Wisconsin and Upper Michigan, 227 N.W.2d 643, 
68 Wis.2d 36. 
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42. Cal.—In re Reyna, 126 Cal.Rptr. 138, 55 C.A,3d 
288. 

Dd.—In re One Minor Child, 295 A.2d 727. 

ni.— In Interest of Jones, 340 N.E2d 269. 34 IlI.App.3d 
603. 

La.—Creppd v. Thornton, App., 230 So.2d 644. 

Mich.—In re P., 194 N.W.2d 18, 36 Mich.App. 497. 

Minn.—CJ& dted in In re Shady, 118 N.W.2d 449, 
454, 264 Minn. 222. 

N.Y.—In re Stanton, 119 N.Y.S.2d 868, 204 Misc. 
133—Roe V. Doc, 296 N.Y.S.2d 865, 58 Misc.2d 
757. 

N.C—Dellinger v. Bollinger, 89 S.E 2d 592, 242 N.C. 
696. 

Ohio—French v. Catholic Community League, 44 
N.E2d 113, 69 Ohio App. 442. 

Pa.—Com. ex rel. Human v. Hyman, 63 A,2d 447, 164 
Pa Super. 64—Com. ex rel. Kevitch v. McCuc, 
supra, n. 4—Com. ex rd. Hampsey v. Grado, 62 
Lack Jur. 185—Case of Ziegler Adoption, 59 L^c, 
Rev. 239. 

Tex—Templeton v. Walker, Civ.App., 179 S.W.Zd 811, 
err. ref. 

Utah—In re State in Interest’<rf“ M., 476 P.2d 1013, 25 
Utah2d 101, 45 A.LR.3d 206. 

Va.—Henderson v Henderson, 46 S.E2d 10, 187 Va. 

121 . 

W.Va.—Hammack v. Wise, 211 S.E.2d 118, 158 W.Va. 
343. 

Wis.—CJ.S. dted In In re Aronson, 58 N,W.2d 553, 
559, 263 Wis 604. 

Ability to care for child, fitness, and welfare of 
child 

(2) Child rgected by mother. 

Minn.—In re Zink, 132 N.W.2d 795, 269 Minn. 535. 

(3) Other matters. 

Ala.—Worley v. Jinks, Civ.App., 361 So.2d 1082, writ 
quashed, Sup., 361 So.2d 1089. 

Fla.—Kendrick v. Everheart, 390 So.2d 53. 

Minn,—In re Welfare of Larson, 251 N.W.2d 325, 312 
Minn. 210. 

N.J.—In re Guardianship of C, 237 A.2d 652, 98 
NJ.Super. 474. 

M.D.—Egan v. D. M. G., 317 N.W.2d 115. 

Pa.—Com. ex rd. Scott v. Martin, 381 A.2d 173, 252 
Pa.Super. 178—Burston v. Dodson, 390 A.2d 216, 
257 Pa.Supo'. 1. 

Va,—Com. V. Hayes, 205 S.E2d 644, 215 Va. 49. 

Father given custody over grandmother 

Fla.-^In re Guardianship of D.A. McW., 460 So.2d 368. 
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Father’s initial denial of paternity 

Neb— Slate ex rel Laughhn v. Hugelman, 361 N W 2d 
581, 219 Neb 254. 

Custody proceeding in juvenile court does not 
include right of appeal 

Wash —Wade v State, 238 P.2d 914, 39 Wash.2d 744. 
Direct surrender by mother under statute can¬ 
not deprive father of his interest 
Minn.—In re Brennan, 134 N W.2d 126, 270 Minn. 455. 
Opportunity to express'interest 

—In re Brennan, 134 N W.2d 126, 270 Minn 455 
Petition held insufficient to show dependency 
Wash.— Wade v. State, 238 P.2d 914, 39 Wash.2d 744 

Controlling consideration 

Fla.— Dillman v. Dillman, App., 105 So.2d 33. 

Where mother rejects child 

Minn.—In re Brennan, 134 N W 2d 126, 270 Mmn 455. 

Unfitness or inability as only defense against 
mother 

N.C—Jolly V. Queen, 142 SE.2d 592, 264 N.C 711. 
Rejection of child by mother 
La.—State ex rel. in Interest of Banks, App„ 392 So.2d 
497. 

Minn.—In re Brennan, 134 N W.2d 126, 270 Minn 455 
Father’s right held subordinate to mother’s but 
greater than stranger’s 

N.J.—In re Guardianship of C., 237 A 2d 652, 98 
N.J.Super. 474. 

N.Y.-Comcll V. Hartley, 283 N.Y.S2d 318, 54 
Misc.2d 732. 

Standing to litigate 

N.M.—Torres v. Gonzales, 450 P.2d 921, 80 N.M 35. 
Ohio—In re Wright, 367 N E,2d 931, 52 Ohio Misc. 4, 
6 0.0.3d 31. 

Putative father not entitled to notice of time 
and place of hearing 

Hawaii-In re Doe, 478 P.2d 844, 52 Haw. 448. 

Jurisdiction 

Ky.—Sweat v. Turner, 547 S.W.2d 435. 

NJ.—R V. F, 273 A.2d 808, 113 NJ.Super. 396. 

Deference 

U.S.—Stanley v. Illinois, Ill., 92 S.Ct. 1208, 405 U.S. 
645, 31 L.Ed.2d 551. 

Interest held cognizable and substantial 

U.S,—Stanley v. Illinois, Ill., 92 S.Q. 1208, 405 U.S. 
645, 31 L.Ed.2d 551. 

Hawaii—Willmott v. Decker, 541 P.2d 13, 56 Haw. 462. 
Md.—MarshaU v. Stefanides, 302 A.2d 682, 17 Md. 
App. 364. 

Or.—Sparks v. Phelps. 540 P.2d 397, 22 Or.App. 570 

Parental right 

Nev.—In re Adoption of Scott, 495 P.2d 610, 88 Nev. 
254. 

Faifa^ not barred from custody 

III—Vanderlaan v. Vanderlaan, 292 N.E2d 145, 9 111. 
App.3d 260. 

La.—Deville v. LaGrange, App., 379 So.2d 37, aftd. 388 
So.2d 696, opinion dissented 400 So.2d 898. 

Constitutional rights 

Gmn.—Mongillo v. Jacobs, 325 A.2d 531, 31 Conn.Sup. 
158. 

Me.—Johannesen v. Pfeiffer, 387 A.2d 1113, 
Mich.-Matter of Barlow, 273 N.W.2d 35, 404 Mich. 
216. 

Mo.—State ex rel. J. D. S. v. Edwards, 574 S.W.2d 405. 
OWo-In re Connolly, 332 N.E2d 376, 43 Ohio App.2d 
38, 72 0.0.2d 194. 

Tex.—Rogers v. Lowry, Civ.App„ 546 S.W.2d 881. 
Wis.—State ex rel. Lewis v. Lutheran Social Services of 
Wisconsin and Upper 'Michigan, 207 N,W.2d 826, 
59 Wis.2d 1, app. after remand 227 N.W.2d 643,68 
Wis.2d 36. 

Rights same as in dissolution 

Fla.—Brown v. Bray, 300 So.2d 668, 


Recognition by child care agency required 
N Y —In re Guardianship of Donna P.. 362 N Y,S.2d 
370. 80 Misc 2d 129 

Visitation rights 

Cal —Griffith v Gibson. 142 CalRptr 176, 73 C A 3d 
465 

III—People ex tel. Vallera v Rivera, 351 N.E2d 391, 
39 Ill.App.3d 775 

Me—Dustin v. Belanger, 429 A.2d 212 
Mass,—Mahoney v Gallagher, 421 N.E.2d 89, 11 Mass. 
App. 1038—Normand v. Barkei, 434 N.E2d 631, 
385 Mas.s. 851. 

NJ —C M. C C. 377 A.2d 821, 152 N.J.Super 160. 
Pa.—Com. ex rel Peterson v. Hayes, 381 A.2d 1311, 
252 Pa.Super. 487 

Father of children born in wedlock has greater 
rights 

Ark.—Rapp v Kizer, 543 S.W 2d 458, 260 Ark. 656. 

Custody over mother 

Mo —David V Cindy, App., 565 S,W.2d 803. 

Evidence not sustaining award of custody 
Fla.—Robinson v. Vance, App, 357 So.2d 784. 
Termination of rights justified 
Nev.—Spencer v. Nevada State Welfare Division, 584 
P2d 669, 94 Nev. 627. 

Abandonment, persistent neglect or unfitness 
Miss.—Doe v. Attorney W., 410 So.2d 1312 
Father’s rights not terminated by *T)est Interest 
of chad” doctrine 

Fla.—Stevens v Johnson, App. 3 Dist., 427 So.2d 221. 

43. Hawaii—Willmott v. Decker, 541 P,2d 13, 56 
Haw. 462. 

Pa —Davis v. Bennett, supra, n. 5. 

Statute denys equal protection 
III.—People ex rel Slawek v, Covenant Children’s 
Home, 284 N.E.2d 291, 52 I11.2d 20. 

Visitation rights 

Cal—Gadbois v. Superior Court of Santa Clara County, 
179 CalRptr. 19. 126 CA.3d 653. 

Ill—People ex rel Ritchie v. Ritchie, 374 N.E.2d 1292, 
16 IllDec. il4, 58 IllApp.3d 1045. 

44. La.—Deville v. LaGrange, 388 So.2d 696, dissent¬ 
ed, Sup.. 400 So.2d 898. 

N.J.—Matter of Adoption of B., 378 A.2d 90, 152 
N J.Super. 546. 

N.Y —Fierro v. Ljubicich, 165 N.Y.S.2d 290, 5 Mich.2d 

202 . 

Pa.—Com. ex rel Human v. Hyman, supra, n. 42. 
Wash.—Wade v. State, 238 P.2d‘914, 39 Wash.2d 744— 
In re Guardianship of Harp, 495 P.2d 1059, 6 
Wash.App. 701. 

W.Va.—Hammack v. Wise, 211 S.E.2d 118, 158 W.Va. 
343. 

Father not fit person 

Pa.—Commonwealth ex rel. Harper v. Fuller, 15 A.2d 
518, 142 Pa.Super. 98. 

45. Ky.—Sweat v. Turner, 547 S.W.2d 435. 

Va.—CJ5. cited in Judd v. Van Horn, 81 S.E.2d 432, 
435, 195 Va. 988. 

Wash,—In re Moore’s Estate, 415 P.2d 653, 68 Wash.2d 
792. 

Maternal grandmother preferred 
N.J.—Matter of Adoption of B., 378 A.2d 90, 152 
N,J.Supcr, 546, 

47, Ala.—CJJS. quoted in Bagwell v. Powell, 99 
So.2d 195, 197, 267 Ala. 19. 

CaI—S trong v, Owens, 205 P.2<1 48, 91 Cal App,2d 
336. 

Conn.—Forestiere v, Doyle, 310 A.2d 607, 30 Conn. 
Sup. 284. 

Del—In re One Minor Child, 295 A.2d 727. 

Fla.—Mixon v. Mize, App., 198 So.2d 373. 

Ky,— C*JJ5. quoted in Phillips v. Horlander, S3S 
S.W.2d 72, 74. 

Mich.—Raleigh v. Watkins, 293 f4.W.2d 789, 97 Mich, 
App, 258. 
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Mo —C.J.S. cited in Viambitch v Ederle, 642 S.W,2d 
690 694 

N.Y.—Cornell v. Hartley, 283 N.Y.S.2d 318, 54 
Misc 2d 732—Anonymous v. Anonymous, 289 
N.YS.2d 792, 56 Misc 2d 711—Pierce v. Yerko- 
vich, .363 N Y S.2d 403, 80 Misc.2d 613. 

Okl—Ex parte Hendnx, supra, n 5. 

Pa—CJ.S. quoted in Com v Rozanski, 213 A.2d 155, 
156, 206 Pa.Super. 397, 15 A.LR.3d 880, overrul¬ 
ing Com. ex rel Golembewski v. Stanley, 208 A..2d 
49, 205 Pa.Super 101—Com, v. Golembewski, 84 
Montg. 3^^ 

Neglect of visitation rights 
Mmn—Fontaine v. Hoffman, App., 359 N.W.2d 692. 
Visitation without filiation decree 
Md.—Skeens v Patemo, 480 A 2d 820, 60 Md.App. 48, 
cert, den, 484 A.2d 274, 301 Md. 639. 

Necessity of support and maintenance and de> 
mand 

Ala.—Bagwell v. Powell, 99 So.2d 195, 267 Ala. 19. 
Time of visitation not in father’s discretion 
Ala.—Bagwell v. Powell. 99 So.2d 195, 267 Ala. 19. 
Matters considered 

Pa.—Com. V. Rozanski, 213 A.2d ISS, 206 Pa.Super. 

397, 15 A.LR.3d 880. 

Utah—^Slade v. Dennis, 594 P,2d 898, 

Visitation rights are matter for supervision of 
court 

N.D.—C. B. D. V. W. E. B., 298 N.W.2d 493. 

Pa.—Com. v. Rozanski, 213 A 2d 155, 206 Pa.Super. 
’397, 15 A.LR.3d 880. 

Grant of visitation rights prohibited by statute 
III—DePhillips v. DePhillips, 219 N.E2d 465, 35 Ill2d 
154. 

Proceedings for determining visitation rights 
Ark.—Roque v. Frederick, 614 S.W 2d 667, 272 Ark. 
392. 

Cal,—Gadbois v. Superior Court of Santa Qara County, 
179 CalRptr. 19, 126 C.A.3d 653. 

D.C.—Felder v Allsopp, App., 391 A.2d 243. 

Fla.—Ford v. Loeffler, App., 363 So,2d 23. 

Ill—In re Custody of Myer, 426 N.E.2d 333, 55 lllDcc. 

358, 100 UlApp.3d 27. 

Iowa—Gay v. Cairns, 298 N.W.2d 313, 

Mass.—Gardner v, Rothman, 345 N.E2d 370, 370 
Mass. 79. 

N.Y.—Anonymous v. Anonymous, 312 N.Y.S.Zd 348, 
34 A.D.2d 942. 

Visitation under statute with mother’s “con¬ 
sent” 

Miss.—Pearson v Clark, 382 So.2d 482. 

NJ.—M. v. M., 271 A 2d 919, 112 NJ.Super. 540. 

Jurisdiction 

Kan.—Carty v. Martin, 660 P.2d 540, 233 Kan. 7. 
NJ.—R v. F, 273 A.2d 808, 113 N.J.Super. 396. 
N.Y.-Z v. A, 320 N.Y.S.2d 997, 36 A.D.2d 995. 
One determined to be father not “putative fa¬ 
ther” within prohibitory statute 
N.J.—R V. F, 273 A.2d 808, 113 N.J.Super. 396. 

Best interest and welfare of child of paramount 
importance 

III—In Interest of Ice, 342 N.E2d 460, 35 Ill.App.3d 
783. 

Wash.—In re Guardianship of Harp, 495 P.2d 1059, 6 
Wash.App. 701. 

Best interests of child determinatiYe 
Cal—Griffith V. Gibson, 142 CalRptr, 176, 73 CA.3d 
465. 

Iowa—Gay v, Cairns, 298 N.W.2d 313. 

N.Y,—E R v. D T, 353 N.Y.S.2d 612, 77 Misc,2d 242. 
Ohio—In re Connolly, 332 N.E2d 376,43 Ohio App,2d 
38, 72 0.0.2d 194, 

Visitation rights despite mother’s opposition 
N.C—Conley v. Johnson, 210 S,E2d 88, 24 N.CApp. 
122 . 
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SftiDding for determinatioii of costodial and visi* 
tation rights recognizable 
Hawaii—Willmott v Decker, 541 P 2d 13, 56 Hau 462, 
VisitBtioa order liotated 
N.Y.—Joye v. Schechter, 460 N.Y.S2d 992, 118 
Misc.2d 403. 

Supervised Tisitation 

N.Y.—Parker v. Ford, 453 N.Y.S.ld 465, 89 A D 2d 
806. 

A known donor of semen, used by an 
unmarried woman to artificially inse¬ 
minate herself, is the natural father of 
the child entitled to visitation rights.^'® 

473. NJ.—C. M. V. C. C, 377 A.2d 821, 152 N.J Su¬ 
per. 160. 

48 Fla.—T. J. K. v. N. B.. App., 237 So.2d 592. 

49. Ala.—Matter of Abbott, Civ.App,, 450 So.2d 118. 
CaL—In re Navarro, supra, n. 5. 

Ga.—McMillan v. McMillan. 164 S.E.2d 839, 224 Ga. 
737—Mitchell v. Ward, 203 S.E2d 484, 231 Ga. 
571. 

Ncv.—Turner v. Saka, 518 P.2d 608, 90 Nev. 54. 
Tex.—Home of Holy Infancy v. Kaska. 397 S.W.2d 208. 
Utah—Thomas v. Qiildren’s Aid Soc. of Ogden, 364 
P.2d 1029, 12 Utah2d 235, 

W.Va.—In re Sutton, 53 S.E2d 839, 132 W.Va. 875 
Discretion cf court; finality 
Ariz.—Fladung v. Sanford, snpra, n. 4, 

Father’s custody subject to challenge for good 
and legal capse 

Ga.—Sms V. Pope, 185 S.E2d 80, 228 Ga. 289—Mur¬ 
ray V. Hall CcHmty Dept, of Family and Children 
Services, 223 S.E2d 486, 137 Ga.App 291 

50. Prior law 

Puerto Rko—Vargas v, Gispert, 15 Puer to Rico 132, 
136. 

The parents of an illegitimate 
child’s father are ''grandparents” 
within the meaning of a statute even 
though the son never legitimizes the 
child,and the claim of such "grand¬ 
parents” for visitation rights should be 
heard by the court.^‘ 

51.50 Ga.—Welch v. Suggs, 333 S.E2d 31. 175 Ga. 
App. 233. 

51.55 Ga.—Welch v. Suggs, 333 S.E2d 31, 175 Ga. 
App. 233. 

§ 18. Duty to Support 
Library References 
Qiildren Outof-Wedlock <^21. 
page 85 

52. D.C—Harrington v. Harrington, MunApp., 145 
A2d 121—Fuller v. Fuller. App., 247 A.2d 767, 
petition den. 418 F.2d 1189, 135 U.S.App.D.C 
353. 

Fla.—^Lynn v. Lynn, App., 358 So.2d 908. 

Me.—Bunker v. Mams, 28 A.2d 734, 139 Me. 231. 
N.Y.—Collins v. Collins, 89 N.Y.S.2d 252, 195 Misc 
119. 

Ohio—Belk v. Bdk, 235 N.E2d 530, 13 Ohio App.2d 
211 

Va.—T ... V. T .... 224 S.E2d 148, 216 Va. 867. 

CUM bom after marriage of mother 

(3) Other matters. 

N.D.—Kucera v, Kucera, 117 N.W.2d 810. 

C^o—Gustin V. Gustin, 161 N.E2d 68, 108 Ohio App. 
171. 

Marriage after birth of child 

(2) Other matters. 

Pa.—Com. V. Sprouse, 15 D. & C.2d 701, 74 Montg. 
364. 


No liability as stepfather after divorce 
Cal—Clevenger v. Clevenger, 11 Cal.Rptr. 707, 189 
C A.2d 658, 90 A L-R 2d 569 
Mo -S E M V D..M.M, App., 664 S,W.2d 665. 
Husband not estopped, under circumstances, 
from asserting illegitiinat^ of child as re¬ 
gard support 

Cal—Clevenger v. Clevenger, 11 CalRptr. 707, 189 
CA2d 658, 90 A L.R.2d 569. 

Fla.—Taylor v. Taylor, App., 279 So.2d 364. 

.Mass.—Symonds v, Symonds, 432 N.E2d 700, 385 
Mass. 540. 

Effect of consent to artiftdal insemination 
Kan.—R.S. v. R.S., 670 P.2d 923, 9 Kan.App.2d 39. 
N.Y.—Gursky v. Gursky, 242 N.Y.S.2d 406, 39 Misc.2d 
1083—Anonymous v. Anonymous, 246 N.Y.S.2d 
835, 41 Misc.2d 886. 

Held liable where husband gives premarital as¬ 
surances of recognition 

Mo.—L . . . V, L. . . ., App., 497 S.W.2d 840. 
53. N.J.—Bergen County Welfare Bd, v. Cueman, 396 
A2d 620, 164 NJ.Super. 401. 

N.Y.—Manha D. v. Ronald C D.. 416 N.Y.S.2d 186, 
99 Misc.2d 334. 

N.C.—In re Adoption of Doc. 56 S.E2d 8, 231 N.C. 1. 

Grandparents 

The parents of a putative father of a child born out of 
wedlock are not “grandparents" within meaning of Do¬ 
mestic Relations Act imposing duty of support upon 
grandparents.—Anonymous v. Anonymous, 22 N.Y 
S.2d 598, 174 Misc. 906. 

(2) Other cases 

Mich—Whybra v. Gustafson, 112 N.W.2d 503, 365 
Mich. 396. 

In New York 

(2) Other matters. 

N.Y.—Blake v. Burger, 380 N.Y.S.2d 575, 85 Misc.2d 
865. 

No difference between legitimate and illegit¬ 
imate children 

Md.—Polk v. Hams, 420 A.2d 1004, 46 Md.App. 591. 

Maternal grandmother may be liable 
where the mother is a minor.^^ * 

53.1 Md.—Skeens v Patemo, 480 A.2d 820, 60 Md. 

App. 48, cert. den. 484 A.2d 274, 301 Md. 639. 
Pa.—In re McAllister, 31 Pa.Dist. & Co. 4, 45 Lanc.L. 
Rev. 601, 51 York Ug.Rcc. 119, 85 Pittsb.LegJ. 
844—Commonwealth v. Campagna, Co., 40 Pa. 
Dist. & Co. 478, 89 Pittsb.Ug.J. 23. 

The widow of the father of a bastard 
child has no obligation to suppbrt 

him.=''2 

53.2. N.C.—Jolly v. Queen, 142 S.E2d 592, 264 N.C. 
711. 

Both parents may be responsible for 
the support of a child bom out of wed¬ 
lock in accordance with their respective 
means.^^ ^ 

53.3. Ind.—Matter of M. D. H., App., 437 N.E2d 
119. 

Md.—Powley v. Owens, 431 A.2d 749,49 Md.App. 349, 
overruling Williams v. WUliams, 306 A.2d 564, 18 
Md.App. 353. 

N.H.—Watts V. Watts, 337 A.2d 350, 115 N.H. 186. 
N.Y.—Stone v. Chip, 326 N.Y.S.2d 520, 68 Misc.2d 
134—S. V. K., 335 N.Y.S.2d 124, 70 Misc.2d 803. 
N.C—TidwcU V. Booker, 225 S.E2d 816, 290 N.C 98. 
Pa.—Cora. V. Staub, 337 A.2d 258, 461 Pa. 486. 

The court may order an individual to 
pay child support only if it determines 
that a parent-child relationship ex- 
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53.4. Del.—Carter v. State, Bureau of Child Support 
Enforcement ex rel Jervey, Super., 444 A.2d 271. 
NY.—Pamela P. v. Frank S., 443 N.Y.S.2d 343, 110 
Misc.2d 978, mod. on oth grds. 451 N.Y.S.2d 766, 
88 A.D.2d 865, app dism. 497 N.E2d 84. 58 
N.Y.2d 969, 460 N.Y.S.2d 535, affd. 449 N.E2d 
713, 59 N.Y.2d 1, 462 N.Y.S.2d 819. 

Tex.—Mata v. Moreno, Civ.App., 601 S-W.2d 58. 

The right of reimbursement for mon¬ 
eys expended for support has been ad- 
judicated.“^ 

53 Right of third party 

Tex.—In re E.L.P., App., 4 Dist., 636 S.W.2d 579. 

56. Conn.—Pelak v. Karpa, 151 A.2d 333, 146 Conn. 
370. 

Mass.—Com. v. Hall, 78 N.E.2d 644, 322 Mass. 523— 
In re Adoption of a Minor, 178 N.£.2d 264, 343 
Mass 292 

Mo.—CJ.S. quoted in State v White, 248 S.W.2d 841, 
843, 363 Mo. 83. 

N.D.—State v. Unterseher, 255 N.W.2d 882. 

Ohio—In re Connolly, 332 N.E2d 376,43 Ohio App.2d 
38, 72 O.0.2d 194. 

OkL—Plunkett v. Atkins, 371 P.2d 727 
Pa.—In re Hawthorne, supra, n. 4. 

Natnral gnardian with doty to maintain 

Ohio—In re Gary, 167 N E2d 509, 112 Ohio App. 331. 

57. CaL—Reed v. Hayward, 144 P.2d 561, 23 Cal.2d 
336—De Sylva v. Ballentine, 215 P.2d 780, 96 
CaI.App.2d 503. 

N.C.—In re Custody of Owenby, 164 S.E2d 55, 3 
N.CApp. 53. 

N.Y.—Sheffer v. Coffin, 156 N.Y.S.2d 767, 2 A.D.2d 
950, rearg. and app. den. 160 NY.S.2d 382, 3 
A.D.2d 805—Saratoga County Com*r of Public 
Welfare v. Roberson, 220 N.Y.S.2d 377, 32 Misc.2d 
607. 

Evidence generally 

Cal.—In re Welch, supra, n. 28. 
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61. U S.—Albanese v. Richter, D.C.NJ., 67 F.Supp. 
771, affd., CCA., 161 F.2d 688, cert. den. 68 
S.a. 49. 332 U.S. 782, 92 L.Ed. 365. 

Ala.—Upton v. State, ,52 So.2d 824, 255 Ala. 594. 
Cal.—De Sylva v. Ballentine, supra, n. 57. 

Conn.—Cichy v. Kostyk, 114 A.2d 221, 19 ConiuSup. 
368. 

Del.-CJr.S. dted in M. F. v. F.. 172 A.2d 274, 276,40 
DeLCh. 17. 

Fla.—CJJS. cited in Clarke v. Blackburn, App., 151 
So.2d 325, 330—Carpenter v. Sylvester, App., 267 
So.2d 370, 58 A.ER.3d 183. 

Hawaii—Roe v. Doe, 581 P.2d 310, 59 Haw. 259. 
Ill—Neqchiller v. NeuchUler. 114 N.E2d 900, 351 
HLApp. 304—Zepeda v. Zepeda, 190 N.E2d 849, 
41 Ill.App.2d 240, cert den. 85 S.O. 444, 379 U.S. 
945, 13 L.Ed.2d 545—People ex lel. Cantazaro v. 
Centrone, 199 N.E2d 226, 48 lll.App.2d 484. 

Kan.—^McGregor v. Turner, 469 P.2d 324, 205 Kan. 
386. 

Me.—^Thut v. Grant, 281 A.2d 1. 

Mo.—C J.S. cited in Nelson v. Thompson, 253 S.W.2d 
516, 517. 

. Heembrock v. Stevenson, App., 387 S.W.2d 263. 
Neb.—CJ.S, cited in Carlson v. Bartels, 10 N.W.2d 
671, 673, 143 Neb. 680, 148 A.L.R. 658. 

NJ.—State v. Clark, 275 A.2d 137, 58 NJ. 72. 

N,Y.—Commissioner of Welfare v. De Santos, 157 N.Y. 
S.2d 854, 4 Misc.2d 515. 

N.C—Allen v, Hunnicutt, 52 S.E2d 18, 230 N.C 49— 
CJE. cited in State v. Tickle, 77 S.E2d 632, 635, 
238 N.C. 206, cert, den, 74 S.Ct. 378. 346 U.S. 938, 
98 L.Ed. 426—State v. Robinson. 95 S.E2d 126, 
245 N.C. 10. 

Ohio—CJJS. cited in Baston v. Sears, 239 N.E2d 62, 
63, 15 Ohio St2d 166, 

OkL—State v. Boston, supra, n, 40., 
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Tex.—Home of Holy Infancy v. Kaska, 397 S W.2d 

208—CJJS. cited in D-— D C- v T- 

W-. Civ App., 480 S W.2d 474, 477 

Va—Brown v Brown, 32 S.E.2d 79, 80, 183 Va 353. 

Support pendente lite 

NC-Green v. Green, 185 SE. 651, 210 NC. 147- 
Winficld V. Winfield, 45 S.E.2d 259, 228 N.C. 256. 

Right of illegitiinate children to support by 
father equal with that of legitimate children 

Mo.—Easley v, Gordon, 51 Mo App 637, and R-v 

R-, 431 S.W.2d 152, App., overruling Heem- 

brock V. Stevenson, 387 S.W.2d 263. 

N.Y.—Shan F. v. Franms F., 387 N.YS2d 593, 88 
Misc.2d 165. 

Right of illegitimate children to support held 
subordinate to that of legitimate children 
DC-Mitchell v. Mitchell, 445 F.2d 722, 144 U.S.App. 
D.C 246. 

62. Cal.—Richter v. Superior Court for Los Angeles 
County, 29 CalRptr. 826. 214 C.A.2d 821. 

N.Y.—In re Cinllo’s Estate, supra, n. 61. 

Pa.—Com. V. Donnelly, 14 D. & C.2d 40, 45 Del.Co 
123. 

63. Cal.—De Sylva v, Ballentine, supra, n. 57. 

Ga.—Washington v. Martin, 43 S.E 2d 590, 75 Ga.App. 

466. 

64. Ala.—Uw V State. 191 So. 803, 238 Ala. 428— 
Davis v. Oavis, 51 So.2d 876, 2S5 Ala. 488— 
Baugh v. Maddox, 95 So.2d 268, 266 Ala 175. 

Conn.—Cichy v Kostyk, supra, n. 61 
Fla.—CJJS. cited in Clark v. Blackburn, App,, 151 
So.2d 325, 330. 

IlL-Ehom V. Podraza. 367 N,E,2d 300, 9 Ill.Dec. 866, 
51 m.App.3d 816. 

Iowa—CJJS. cited in Engelson v. Mallea, 180 N.W.2d 
127, 132. 

Mass.—Baby X. v. Misiano, 366 N.E2d 755, 373 Mas.s, 
265. 

NJ.—Hall v. Centolanza, 101 A.2d 44, 28 NJ.Super. 
391. 

N.Y,—Anonymous v. Anonymous, 184 N.Y.S.2d 219, 
17 Misc.2d 187—Haag v. Barnes, 207 N.Y.S.2d 
624, 11 A.D.2d 430, affd. 216 N.Y.S.2d 65, 9 
N Y.2d 554, 175 N.E.2d 441, 87 A,L.R.2d 1301— 
ABC v. XYZ, 271 N.Y.S.2d 781, 50 Misc.2d 792. 
N.C.-State v. Love, 17 S.E.2d 501, 238 N.C 283. 
Ohio—Franklin v. Julian, 283 N.E.2d 813, 20 Ohio 
St.2d 228. 

Okl.—Anderson v. Fry, 288 P.2d 1111. 

Pa.—Commonwealth v. Campagna, supra, n. 53.1— 
Com. V. Donnelly, 14 O. & C.2d 40, 45 Del.Co. 
123. 

Tex.—Home of Holy Infancy v. Kaska, 397 S.W.2d 208. 

In the absence of a statute or contract; etc,—Allen v. 
Hunnicutt, 52 S.E2d 18, 230 N.C 49. 

Tex.—Bjorgo v. Bjorgo, Civ.App., 391 S.W.2d 528, 
revd.. Sup., 402 S.W.2d 143. 

Statutes not imposing liability 

(6) Other statutes, 

N.Y.—Nardonc v. Coyne, 433 N.Y.S.2d 656, 78 A.D.2d 
987. 

Va.—Brown v. Brown, supra, n. 61. 

65. Pa.—Com. v. Deogard, 33 Erie Co. 183. 

Tex.—King v. King, Civ.App., 544 S.W.2d 795. 

In Kansas, etc.—Wahl v. Walsh, 304 P.2d 525, 180 
Kan. 313—Grayson v. Grayson, 320 P.2d 803, 182 Kan. 
285—McGregor v. Turner, 469 P.2d 324, 205 Kan. 386. 

(2) Foreign domicile of child immaterial.—Wahl v. 
Walsh, 304 P.2d 525, 180 Kan. 313. 

(3) Other statemenu. 

Kan.—State ex rcl, Carrington v. Schutts, 535 P.2d 982. 
217 Kan. 175, 76 A.L.R.3d 700, 

In Missouri 

Natural fkther is personally liable for support of his 
children.—State ex rd. Anonymous v. Murphy, App., 
354 S.W.2<I 42. 

66. N.J.—Horby v. King, 80 A.2d 476, 13 N.J.Soper. 


The father of an illegitimate child, 
too young to care for itself, may be 
under a non-statutory obligation to 
support the child.** 

66.5. Kan.—Lawrence v. Boyd, 486 P.2d 1394, 207 
Kan 776. 

The United States Supreme Court 
has held that once a state posits a 
judicially enforceable right on behalf 
of children to needed support from 
their natural fathers there is no consti¬ 
tutionally sufficient justification for 
denying such essential right to a child 
because the natural father has not 
married the mother.** 

66.10. U.S,—Gomez v, Perez, Tex., 93 S.Ct. 872, 409 
U.S. 535, 35 L.Ed.2d 56. 

Thus, a state classification that fails 
to bear an evident and substantial rela¬ 
tion to the staters interest, and invid¬ 
iously discriminates against illegit¬ 
imate children by denying them sub-' 
stantial benefits accorded children gen¬ 
erally, is invalid.**'^ ' 

66.15 Statute prohibiting modification of pa¬ 
ternity case settlements 

Wis.—In re B.W.S, App., 371 N.W.2d 379, 125 Wis.2d 
212, declanng Michigan statute invalid. 

67 U S.—Petition of Risdal & Anderson, Inc., D.C. 

Mass, 291 FSupp. 353. 

Ala.—Upton v. State, supra, n. 61. 

Ariz.—Milam v. Milam. 419 P.2d 502, 101 Ariz. 323 
Cal.—Wong v. Wong King Young, 181 P.2d 741, 80 
. Cal.App.2d 391—Hall v. Hall, 213 P.2d 58, 95 
Cal.App.2d 541—De Sylva v. Ballentine, supra, n. 
57. 

Colo.—Ortega v. Portales, 307 P.2d 193, 134 Colo. 537. 
Conn.—Estey v. Mawdsley, Cir.A.D., 217 A.2d 493, 3 
Conn Cir. 491—State v. Wolfe, 239 A.2d 509, 156 
Conn. 199. 

D.C.—Peters v. District of Columbia, Mun.App., 84 
A.2d 115—Murphy v. District of Columbia, Mun. 
App., 85 A.2d 805—Miner v. Miner, App., 192 
A.2d 811, 2 A.L.R.3d 533—Fuller v. Fuller, App., 
247 A.2d 767, petition den. 418 F.2d U89, 135 
U.S.App.D.C. 353. 

Fla.—Todd v. Todd, 9 So.2d 279, 151 Ra. 134—Burger 
v. Burger, App., 156 So.2d 905, decision quashed, 
Sup., 166 So.2d 433, 3 A.L.R.3d 1102, conf, to, 
App,, 166 So.2d 694—Clements v. Banks, App., 
159 So.2d 892. 

Ga.—Sybilla v. Connally, 18 S.£.2d 783, 66 Ga.App. 
678. 

III.—Wallace v, Wallace, 210 N.W.2d 4. 60 IIl.App.2d 
300. 

Ky.—Mayfield v. Com. ex rcl. Phelps, 546 S.W.2d 433, 
cert. den. 98 S.Ct, 107, 434 U.S. 828, 54 L.Ed.2d 
87. 

La.—Dorsey v. Williamston, App., 170 So.2d 773— 
Caldwell v. Headrick, App., 197 So.2d 374—Crep- 
pel v. Thornton, App., 230 So.2d 644—In re Tyson, 
App., 306 So.2d 822. 

Md.—Com. of Va. ex rel. Halsey v. Autry, 441 A.2d 
1056, 293 Md. 53. 

Mass.—Com, v. Hall, 78 N.E2d 644, 322 Mass. 523 
-M V. W, 227 N.W.2d 469, 352 Mass. 704. 
Minn.—State v. Johnson, 13 N.W.2d 26,216 Minn. 427, 
155 A.L.R. 23—State v. Sax, 42 N.W.2d 680, 231 
Minn. 1, 18 A.L.R.2d 929. 

Miss.—Rias v. Henderson, 342 So.2d 737. 

Mo.—State v. Tschimer, App., 504 S.W.2d 302— 
McNulty V. Heitman, App., 600 S,W,2d 168. 

Neb.—Timmerman v, Timmerman, 81 N,W,2d 135, 163 
■ Neb. 704, 65 A,L.R.2d 1372. 

Nev.—Turner v, Saka, 518 P.2d 608, 90 Ncv. 54. 
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N.J.—Kopack V. Polzer, 68 A,2d 484, 5 N.J,Super 114, 
affd. 72 A.2d 869, 4 N.J. 327—State Bd. of Child 
Welfare v. P.G.F., 154 A.2d 746, 57 N.J Super 
370—B. V. 0„ 232 A.2d 401, 50 N.J. 93 
N.M.—Stnnger v Dudoich, 583 P.2d 462, 92 N.M. 98. 
N.Y.—Johnson v. Berger, 273 N.Y.S.2d 484, 51 Misc.2d 
513—Brown v. Brown, 274 N.Y.S.2d 484, 51 
Misc.2d 839. 

N.C —CJjS. cited in State v. Tickle, supra, n. 61—Del¬ 
linger V. Bollinger, 89 S.E.2d 592, 242 N.C. 696— 
In re Custody of Owenby, 164 S.E2d 55, 3 N.C. 
App. 53 

N.D.—In Interest of W.M.V., 268 N.W.2d 781. 

Ohio—French v. Catholic Community League, 44 
N.E.2d 113, 69 Ohio App. 442—Hertz v. Industrial 
Commission, App., 72 N.E2d 755—State ex rel. 
Davis v Brown, 98 N.E.2d 99. 

Or.—Dannelis v. U.S. Nat. Bank of Portland, 138 P.2d 
220, 172 Or. 213 

Pa.—Commonwealth v. Bertram, 16 A.2d 758, 143 
Pa.Super. 1. 

S.C.—Walton v. Stewart, 289 S.E.2d 403, 277 S.C 436. 
Tenn.—Brown v. Thomas, 426 S.W.2d 496, 221 Tenn. 
319. 

Tex.—Alvarado v. Gonzales. Civ App, 552 S.W.2d 539. 
Va.—Henderson v. Henderson, supra, n. 42. 

Wash.—State v. Bowen, 498 P.2d 877, 80 Wash.2d 
808-State v. Booth, 551 P.2d 1403, 15 Wash.App. 
804. 

Married or unmarried mother 

U.S—Ingalls Shipbuilding Corp. v. Neuman, D.C. 
Miss., 322 F.Supp. 1229, affd., C.A., 448 F.2d 773. 

(2) No duty to support. 

Cal.—Santa Clara County v. Doll, 337 P.2d 582, 169 
C.A.2d 404. 

Mass.—Baby X. v. Misiano. 366 N.E2d 755, 373 Mass. 
265. 

“Bom out of wedlock” construed 
N.D.—State v. Coliton, 17 N.W.2d 546, 73 N.D. 582, 
156 A.L.R. 1403. 

Effect of voluntary support of another child 
Cal.—Kemppainen v. Hester, 248 P.2d 103, 113 CA.2d 
472. 

Establishment of paternity necessary 
Cal.—Everett v. Everett, 129 Cal.Rptr. 8, 57 C.A.3d 65. 
Ind.—R. D. S. V. S. L S., App., 402 N.E2d 30. 
Kan.—Huss v. DcMott, 524 P.2d 743, 215 Kan. 450. 
N.H.—Hardy v. Betz. 195 A.2d 582, 105 N.H. 169— 
Watts V. Watts, 337 A.2d 350, 115 N.H. 186. 
Tenn.—Shelley v. Central Woodwork, Inc., 340 S,W.2d 
896, 207 Tenn. 411. 

Tex.—Texas Dept, of Human Resources v. Oelley, Qv. 
App., 581 S.W.2d 519, err. ref. no rev. err. 

Purpose 

Ga.—Perini v. State, 264 S.E.2d 172, 245 Ga. 160, 
Pa.—Com. v. Pewatts, 186 A.2d 408, 200 Pa.Super. 22. 
Statute within police power 
Minn.—State on Behalf of Forslund v. Bronson, 305 
N.W.2d 748. 

Miss.—Dunn v. Grisham, 157 So.2d 766, 250 Miss. 74. 
Uniform Support of Dependents Law 
Cal.—Banks v. McMorris, 121 Cal.Rptr. 185,47 C.A,3d 
723, cert. den. 96 S,Ct. 137, 423 U.S. 871, 46 
L,Ed.2d 101. 

N.Y.—Trent v, Loru, 292 N.Y.S.2d 524, 57 Misc.2d 
382. 

Amount of support based on fother*s means 

Cal.—Stargell v. Stargell, 69 CalRptr. 715, 263 C.A.2d 
504. 

N.Y.—Storm v. None, 291 N.Y.S.2d 515, 57 Misc.2d 
342. 

Priority 

Minn.—State v. Fueret, 168 N.W.2d I, 283 Minn. 391. 
Service under long-arm statute 
Ohio—Poindexter v. Willis, 256 N.E2d 254, 23 Ohio 
Misc.2d 199, stating Illinois law. 
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Duty iniires to benefit of child 
Tenn.--ReynoIds v. Richardson, 462 SW.2d 233, 62 
Tenn.App. 269, app. after remand 483 S.W 2d 747. 

What law govenis 

Iowa—Engels&i v. Mallea, 180 N.W.2d 127. 
AppUcability to children bom before legislation 
N.Y.—Department of Social Services v A, 314 N'.Y 
S.2d 808. 64 Misc^ 349. 

Reasonable ability to pay 
CaL—San Mateo County v. Booth, 185 CalRptr. 349, 
135 CA3d 388. 

No doty nor estoppel where party not father. 
Minn-—Bemsford v. Berrisford, 322 N.W.2d 742. 
Dnty ends when child readies minority 
Fla.—Rogers v. Runnels, App. 5 Dist., 448 So.2d 530, 
petttxm den. 461 So.2d 115. 

Minn.—Iverson v. Schulte, App., 367 N.W.2d 570. 
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68. Cal.—Application of Clarke, 309 P.2d 142, 149 
CA.2d 802. 

Fla.— CJS. dted in Clarke v. BlacklMim, App., 151 
So.2d 325, 330. 

Iowa—Engdson v. Mallea, 180 N.W.2d 127. 

N.Y.—^Anonymous v. Anonymous, 184 N.y.S.2d 219, 
17 Misc.2d 187. 

Ohio—State ex reL Griffin v. Zimmerman, 36 N.E2d 
808, 67 Ohio App. 272. 

S.D.—State ex rd. Wicber v. Hennings, 311 N.W.2d 41- 

In Mbsotui 

Ma—State v. Bardkowsky, App., 143 SW.2d 341. 
Father incompetent to marry 
N.Y.—AiKmymous v. Anemymous, supra, n. 53. 
Limitation to period of dependency 
N.Y.—^Dq>artment of Social Services v. A, 314 N.Y. 
S.2d 808, 64 Misc2d 349. 

In construing and applying particu¬ 
lar statutes, it has b^n held that it 
would be inequitable and a^inst pub¬ 
lic policy if a father of an infant bom 
to a minor mother out of wedlock were 
to escape liability for the minor’s medi¬ 
cal^ care arising from the pregnancy 
merely because the marriage takes 
place after the birth of the infant in¬ 
stead of before birth.^^ 

68,5 Wi$.—Madison General Hosp. v. Haack, 369 
KW.U 663, 124 Wis.2d 398. 

69. ai,-HaU V. HaU. supra, n. 67. 

Cola—Nye v. District Court for Adams County in 
Seventeenth Judicial Dist., 450 P.2d 669, 168 Colo. 
272. 

Mass.—Com. v. Chase, 432 N.£.2d 510, 385 Mass. 461. 
Or.—Wolf V. Goin, 552 P.2d 258, 26 Or.App. 23. 
Pa.—Norris v. Beck, 422 A.2d 1363, 282 Pa.Super. 420. 

70. ‘*Adeqiute** provisions 

Ind.—SulUvan v. 0*SulUvan, 162 N.E2d 315, 130 Ind. 
App. 141 

Omtiniiiiig doty 

Miss.—Durni v. Grisham. 157 So.2d 766, 250 Miss. 74. 

No claim prior to birth 

Wis.—^Larson v. Wisconsin Dept of Industry, Labor 
and Human Relations. 252 N.W.2d 33, 76 Wis.2d 
595. 

Equal basis with iegidmate child 

Fla.—Coleman v. Mackey, App. 3 Dist., 424 So.2d 170. 

71. Mass.—Com. v. Chase, 421 N.E2d 91, 11 Mass. 
App. 884, app. deckled 432 N.E.2d 510, 385 Mass. 
46L 

Mist.-^)unn v. Grisham, 157 So.2d 766, 250 Miss. 74. 

72. Fla.— CJ,S. dted in Garke v. Blackburn, App., 
151 So.2d 325, 330. 

Cy.-Neil v. Cbm., 303 S.W.2d 903—Mathis v. Com., 
324 S.WJd 826. 


N.Y.—In re Brown, 210 N.V.S.2d 355, 28 Mis.c.2d 642. 
Okl —Deo V State, Cr, 272 P.2d 473 
Pa.—Commonwealth v Clayton, QuarSess, 42 Pa.Dist. 
& Co. 317, 30 DclCo 405 

Tex—Bjorgo v. Bjorgo, Civ App, 391 SW2d 528, 
revd.. Sup., 402 S.W 2d 143. 

In Ariiona 

The status of illegitimate children having been abol¬ 
ished, a “parent” within statutory requirement of sup¬ 
port includes natural parents of illegitimate children.— 
Imperial v State, 176 P.2d 688, 689, 65 Ariz. 150 

74. Md—Powley v. Owens, 431 A.2d 749, 49 Md. 
App. 349, overruling Williams v. Williams, 18 
Md.App. 353, 306 A.2d 564 (1973). 

N.Y.—Carolyn C v. Frank G., 434 N.Y.S.2d 98, 106 
Misc.2d 510. 

Pa.—Com. V, Rebovich, 406 A2d 791, 267 Pa.Supcr, 
254, 

Construction 

U.S.—Albancse v. Richter, D.CNJ., supra, n. 61. 
niegitiinate and legitimate children treated alike 
ai.—Stargell v. Stargcll, 69 Cal.Rptr. 715, 263 CA.2d 
504. 

La.—Reese v. Reese, App 4 Cir., 414 So.2d 843, writ 
den.. Sup., 417 So.2d 367. 

N.Y.—In re Blumberg’s Estate, 372 N.Y.S.2d 93, 83 
Misc.2d 523. 

75. Cal.—Kemppainen v. Hester, 248 P.2d 103, 113 
CA.2d 472. 

La.—State, through Dept, of Health & Human Re¬ 
sources V. Guillory, App 3 Cir., 407 So.2d 1327. 
N.C—Wnght V. Gann, 217 S.E.2d 761, 27 N.CApp.' 
45. cert. den. 219 S.E2d 348, 288 N.C 513 

Where the decision not to have an 
abortion is that of the mother, alone, 
the refusal to abort at the request of 
the the reputed father affords no basis 
for him to shirk his statutory duties to 
the illegitimate child.”^^-^ 

75J5. Ala.—Harris v. State, Ala,, 356 So.2d 623. 

76. Fla.— CJS, cited in Clarke v. Blackburn, App., 
151 So.2d 325, 330. 

N.H.—Hardy v. Betz, 195 A.2d 582, 105 N.H. 169. 

Place of residence 

Pa.—Com. v. Donnelly. 14 D. & C2d 40, 45 Del.Co. 
123. 

80. Ala.—Bagwell v. Powell, 99 So.2d 195, 267 Ala. 
19. 

Cal.—In re Richaid M., 122 CalRptr. 531, 537 P.2d 
363, 14 C3d 783. 

C0on.-State v. Wolfe, 239 A 2d 509, 156 Conn. 199. 
Fla.—Marshall v, Marshall, App,, 386 So.2d 11. 

III.—Racky v. Racky, 284 N.W 2d 425, 5 IIl.App.3d 
1084. 

La.—Haynes v. Cargo, App. 4 Cir., 422 So.2d 267. 
N.Y.—Smith v. Smith, supra, n 68. 

Pa.—Scott V. Com., Dept, of Public Welfare, 406 A.2d 
594, 46 Pa.Cmwlth. 403 

Va,—CJ,S« quoted in Henderson v. Henderson, 46 
S.E2d la 14, 187 Va. 121. 

W.Va,—State v. Mills, 2 S.E.2d 278, 121 W.Va, 205. 
Cessation of cohabitation caused by mother not 
a defense 

Pa.—Com. ex rcl. Dittman v. 'Dittman, 101 A2d 145, 
174 Pa,Super. 599. 

After adjudication as to paternity 

Ohio—Everett v. Maiden, 153 N.E2d 462. 
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82, At common law 

N.Y.—Gordon v. Cole, 283 N,Y.S.2d 787, 54 Misc.2d 
967. 

§ 19. Contracts for Support 
Library References 
Children Out-of-Wedlock <s»22. 


10 as 2 

Modem Legal Forms Ch. 
Agreements; Ch. 16, Bond 

84. N.Y.—Burger v Neumann, supra, n. 61. 

Vt.—Beattie v Traynor, 42 A.2d 435, 114 Vt. 238,1 

A.L.R 1399. 

85. N.Y.—Schneider v, Kennat, supra, n. 64, 

A contract for support between th 
mother and the mother’s husband t 
support the mother’s illegitimate chil 
is valid.^^'^ 

85,5. Evidence held insufficient to establis 
contract to support 

Cal.—Clevenger v. Oevenger, 11 Cal.Rptr. 707, 18 
C.A.2d 658, 90 A.L.R.2d 569. 

Implied contract to support child bom of artifi 
cial insemination 

N.Y.—Gursky v. Gureky, 242 N.Y.S.2d 406,39 Misc.2( 
1083—^Anonymous v. Anonymous, 246 N.Y.S.2c 
835, 41 Misc.2d 886. 

Acknowledgment of paternity upon birth certifi¬ 
cate not evidence of contract 
D.C.—Fuller v. Fuller, App., 247 A.2d 767, petition 
den. 418 E2d 1189, 135 U.S.App.D.C. 353. 

Not agreement to support beyond period of 
marriage 

D.C.—Fuller v. Fuller. App., 247 A.2d 767, petition 
den. 418 F.2d 1189, 135 U.S.App.D.C. 353. 

Wife’s agreement to marriage held snffident 
consideration 

Mo.—L. . . . V. L . . App., 497 S.W.2d 840. 

86. Ga.-Thorpe v Collins, 263 S.E2d 115, 245 Ga. 

77. 

Ky.—Miller v. MiUer, 335 S.W.2d 884.'! 

N.J.—Naimo v. U Fianza, 369 A.2d 987, 146 N.J.Su- 

‘ per. 362. 

N.Y.—In re Perez’ Estate, 330 N.Y.S.2d 881, 69 
Misc.2d 5^8. 

N.C—Allen V. Hunnicutt, supra, n. 61. 

Or.—State ex rel. Adult and Family Services Division v. 

Hansen, 634 P.2d 256, 54 Or.App. 47. 

Wash.—CJ.S. dted in Peterson v. Eritsland, 419 P.2d 
332, 334, 69 Wash.2d 588. 

Contract between father and mother 

(1) Ky.—Napier v. Hodge, 293 S.W.2d 870. 

(3) Other contracts. 

C^nn.—Franklin v. Congdosi, GnA-D., 273 A.2d 291 
6 Conn Cir. 357. 

N Y.-In re Cirillo’s Estate. 114 N.Y.S.2d 799. 

N C.—Durham County Dept, of Sodal Serrices v, Wil¬ 
liams, 277 S.E.2d 865, 52 N.CApp. 112. 

Wis—State ex rd. Ullrich v. Giese, 43 N.W.2d 18, 257 
Wis. 242. 

Consent to conception immaterial 

NJ.—Horby v. King, supra, n. 66. 

Agreement valid though not admowledghig par¬ 
entage 

N.Y.—Haag v. Barnes. 207 N.Y.S.2d 624. 11 AD.2d 
430, affd. 216 N.Y.^2d 65, 9 N.Y.2d 554, 175 
N.E2d 441, 87 A.L.R.2d 1301. 

Public policy not offended where adequate sup¬ 
port assured 

Md.—Fiege v. Boehm, 123 A.2d 316, 210 Md. 352. 
N.Y.—Haag v. Barnes, 207 N.Y.S.2d 624, 11 A.D2d 
430, affd. 216 N.Y.S.2d 65. 9 N.Y.2d 554, 175 
N.E2d 441, 87 A.L.R.2d 1301. 

Law of place of execution of agreement governs 
validity 

N.Y.—Haag v. Barnes. 207 N.Y.S.2d 624, 11 A.D.2d 
430, affd. 216 N.Y.S.2d 65, 9 N.Y.2d 554, 175 
N.E2d 441. 87 A.L.R.2d 1301. 

Oral agreement not complying with statute held 
void 

Wis.—Smazal v. Dassow’s Estate, 127 N.W.2d 234, 23 
Wis.2d 336, 20 A.LR.3d 493. 
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Court without jurisdiction to modify agreement 
Or.— Montgomery v, Ledesma, 507 P2d 405, 12 Or 
App. 535. 

Modification 

Nev.—Petit V. Ratner, 551 P.2d 426, 92 Nev. 421. 

87. Conn.—Franklin v. Congelosi, Cir.A.D., 273 A.2d 
291, 6Vronn.Or. 357. 

Ga.—Washington v. Martin, supra, n. 63. 

Ind.—Sullivan v. O'Sullivan, 162 N.E.2d 315, 130 Ind. 
App. 142. 

Ky.—Moore v. Moore's Adm'r, 182 S.W.2d 886, 298 
Ky. 312. 

Mich.—Ronk v. Ronk. 33 N.W.2d 655, 322 Mich 43. 
N.Y.—^Wynder v. Daniels, 72 N.Y.S.2d 314. 

Or.—CJ jS* quoted in Dannells v, U.S. Nat. Bank of 
Portland, 138 P.2d 220, 231, 172 Or. 213. 

Public policy 

D.C.—Williams v. Amann, Mun.App., 33 A.2d 633. 
N.Y.—Haag v. Barnes, 216 N.Y.S.2d 65, 9 N.Y.2d 554, 
175 N.E2d 441, 87 A.L.R.2d 1301. 

Defense 

D.C.—Williams v, Amann, supra. 

Ratification 

D.C.—^Williams v. Amann, supra. 

Statute providing for settlement agreement held 
valid 

Wis.—Smazal v. Dassow's Estate, 127 N.W.2d 234, 23 
Wis.2d 336. 20 A.L.R.3d 493, 

Exclusive remedy under statute providing for 
settlement agreement 

Wis.—Smazal v. Dassow's Estate, 127 N.W.2d 234, 23 
Wis.2d 336, 20 A.L.R,3d 493, 

Statute valid 

N.Y.—Bacon v. Bacon. 403 N.Y.S.2d 262, 61 A.D.2d 
969, affd. 386 N.E2d 1327, 46 N.Y.2d 477, 414 
N,Y.S.2d 307. ' 

88. Ga.—Warner v. Burke, 223 S.E.2d 234, 137 Ga. 
App. 185. 

N.H.—Tuttle V, Palmer. 374 A.2d 661, 117 N.H. 477. 
N.Y.—Rhyne v, Katleman, 133 N.Y.S.2d 221, 206 
Misc. 202, affd. 142 N.Y.S.2d 365, 285 App.Div. 
1140. 

Pa.—Kaliszewski v. Weiss, 30 Erie Ca 50. 

What law governs 

N.Y.-Haag v. Barnes. 216 N.V.S.2d 65, 9 N.Y.2d 554, 
175 N.E2d 441. 87 A.L.R.2d 1301. 

Contract not violated „ 

N.Y,—Taylor v. Muss, 216 N.Y.S.2d 249, affd. 180 
N.E2d 912. 11 N.Y,2d 685, 225 N.Y.S.2d 759, 

Admission of paternity not essential 
Ga.—BurdsaU v. Yount. 233 S.E2d 489, 141 Ga.App. 
396. 

89. N.Y.—^Rhyne v. Katleman, supra, n. 88. 

90. Ga.—CJ5. dted in Warner v. Burke, 223 S.E.2d 
234, 235. 137 Ga,App. 185. 
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A contract for support or one includ¬ 
ing an additional provision for the child 
beyond legal maintenance constitutes a 
contract for the child as a third party 
beneficiary,^® which cannot be mod¬ 
ified by a subsequent contract which 
decreases the benefits of the child 
without his legal consent’^ 

92A Cal—Schumm by Whyncr v. Bcig, 231 P.2d 39, 
37 C2d 174, 21 A.LR.2d 1051. 

Okl—Plunkett v. Atkins, 371 P.2d 727. 

92.10. Okl—Plunkett v, Atkins, 371 P.2d 727. 

94. Ga.—Warner v. Burke. 223 S.E2d 234, 137 Ga. 
App. 185. 

N.Y.—Bur^ V. Neumann, supra, n. 61. 


Absence of written approval mere formality 
N.Y.—Haag v. Barnes, 207 N.Y.S.2d 624, 11 A.D.2d 
430, affd. 216 N.Y S 2d 65. 9 N.Y.2d 554, 175 
N E.2d 441, 87 A.L.R.2d 1301. 

Approval based on father’s ability to pay 
N.Y.—Storm v. None, 291 NY.S.2d 515, 57 Misc.2d 
342. 

Statutes requiring court approval of 
agreements for support between the 
parents of an illegitimate child are part 
of the agreement as if expressly con¬ 
tained therein.’^® 

94.5. Md.—Polk v. Harris, 420 A.2d 1004, 46 Md 
App. 591. 

N.Y—Taylor v. Muss. 216 N,YS.2d 249. affd. 180 
N.E.2d 912, 11 Ny.2d 685. 225 NY.S.2d 759. 

95. U.S.—Ingalls Shipbuilding Corp. v. Neuman, D.C. 
Miss., 322 RSupp. 1229. Affd., C.A., 448 F.2d 
773. 

Ga.—Gray v. Plummer, 73 S.E.2d 569, 87 Ga.App. 331. 
N.Y.—In re Cirillo’s Estate, supra, n. 86. 

98. Tex.—D- D. C- v. T- W-, Civ. 

App., 480 S.W.2d 474. 

1. Cal—Schumm by Whyner v. Berg, 231 P.2d 39, 37 

C.2d 174, 21 A.L.R.2d 1051. 

Ill—Heaton v. Andrews, 180 N.E2d 227, 34 IllApp.2d 

66 . 

Va.—T . . . V. T . .... 224 S.E.2d 148, 216 Va. 867. 
Wash.—Peterson v. Entsland, 419 P.2d 332, 69 
Wash.2d 588. 

2. Va.—T . . , V. T . . .,224 S.E2d 148, 216 Va. 
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3. Conn.—Franklin v. Congelosi, Cir.A.D., 273 A.2d 

291, 6 Conn.ar. 357. 

Ga.—Sybilla v. Connally, 18 $.E2d 783, 66 Ga.App. 
678. 

4. D.C. — ^Williams v. Amann, Mun.App,, 33 A.2d 

633. 

Or.—CJ.S. quoted in Dannells v. U.S. Nat. Bank of 
Portland, 138 P.2d 220, 231, 172 Or. 213. 

6. Ga.—Colson v. Huber, 39 S.E2d 539, 74 Oa.App. 

339. 

7. Ga.—Colson v. Huber, supra, n. 6. 

8 . Cal—Schumm by Whyner v. Berg. 231 P.2d 39, 37 

C.2d .174, 21 A.L.R.2d 1051. 

Ga.—CJ,S. quoted at length in Warner v. Burke, 223 

S.E2d 234, 235, 137 Ga.App. 185. 

Md,—Fiege v. Boehm, 123 A.2d 316, 210 Md. 352. 
Mich.—Van Laar v. Rozema, 288 N.W.2d 667, 94 
Mich.App, 619. 

NJ.—Horby v. King. 80 A2d 476, 13 NJ.Super. 395, 
Pa.—Com. ex rel. Contino v. Contino, 72 Pa.Dist. k 
Co. 550. 

Duratioii of contract , 

Ga.—Gray v. Plummer, 73S.E2d 569,87 GaApp. 331. 
Support right not extinguished 
Ga.—^Worthington v. Wordiington, 301 S.E2d 44, 250 
Ga. 730, on remand 305 S.E2d 187, 166 Ga.App. 
424 expressly overruling Warner v. Burke, 137 
Ga.App. 185, 223 S.E2d 234. 

10. Cal—Schumm by Whyner v. Berg, supra, n. 1. 

Matter not constituting duress 
Ga.—BurdsaU v. Yount, 233 S.E.2d 489, 141 Ga.App. 
396. 

N.Y.—Auleta v. Bemadin, 449 N.Y.S.2d 395, 113 
Mi$c.2d 526. 

11. Md.—Fiege v. Boehm, 123 A.2d 316, 210 Md. 
352. 

IJ. Ga.—Thorpe v. Collins, 263 S.E2d 115, 245 Ga. 
77. 
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14. Cal—Banks v McMorris, 121 Cal.Rptr. 185, 47 
C.A.3d 723, cert den. 96 S.Ct 137, 423 U.S. 871, 
46 LEd.2d 101. 

D.C.—Williams v. Amann, supra, n. 4. 

Md.—Polk V. Harris, 420 A.2d 1004, 46 Md.App. 591. 
N.J.—Horby v. King, supra, n. 8. 

Pa —In re Jordan's Estate, 64 Dauph.Co. 14, 3 Fiduci¬ 
ary 151. 

Vt.-Beattle v. Traynor, 42 A.2d 435, 114 Vt. 238, 159 
A.L.R. 1399. 

15. Ga.—Sybilla v. Connally, supra, n. 3. 

19. N.Y.—Wynder v. Daniels. 72 N.Y.S.2d 314. 
Petition or complaint held sufficient 

(1) Other cases. 

Ky.—CaudUl v. Caudill. 257 S.W.2d 557. 

N.Y —Burger v. Neumann. 69 N.Y.S.2d 661, 189 Misc. 

88, affd. 74 N.Y.S.2d 398, 272 App.Div. 1016. 
22. Vt.—Beattie v. Traynor, 49 A.2d 200, 114 Vt 495. 
Variance 

Ga.—Gray v Plummer, supra, n. 9. 

page 92 

24. Cal.—De Sylva v. Ballentine, 215 P.2d 780, 96 
Cal.App.2d 503. 

Mich.-Ronk v. Ronk, 33 N.W.2d 655, 322 Mich. 43. 
Evidence held insufficient 

(2) Other evidence. 

D.C—McIntosh v. Benjamin, C.A.. 219 F.2d 27, 94 
U.S.App.D.C. 410, 75 SO. 539, 348 U.S. 975, 99 
L.Ed, 759. 

Evidence held sufficient 

Conn.-State v. Wolfe, 239 A.2d 509, 156 Conn. 199. 

Ga.—Gray v. Plummer, supra, n. 9. 

Wash.-Peterson v. Eritsland, 419 P.2d 332, 69 
Wash.2d 588. 

Proceeding to set aside contract 
Wis.—State ex rel Ullrich v. Gicse, 43 N.W.2d 18, 257 
Wis. 242. 

Trial. General rules apply as to 
matters of trial.^^-^ 

27.1. Questions of law and fact 

Ga.—Gray v. Plummer, supra, n. 9. 

28. Mich.—Ronk v. Ronk, supra, n. 24. 

At common law a child cannot compel 
support by parents.^’ ® 

29.5. Ill—Zepeda v. Zepeda, 190 N.E2d 849, 41 

Ill.App.2d 240, cert. den. 85 5.0. 444, 379 U.S. 
945, 13 L.Ed.2d 545. 

§ 20. Neglect to Support 
Library References 
Children Outrof-Wedlock <s»23, 

30. Ala.—Baugh v. Maddox, 95 So.2d 268, 266 Ala. 

175. • 

Cal.—City and County of San Francisco v. Superior 
Court of City and County pf San Francisco, 150 
CalRptr. 45, 86 C.A,3d 87. 

Colo.—In re People in Interest of L.B., 498 P.2d 1157, 
179 Colo. 11, app. dism. 93 S.Ct. 1497, 410 U.S, 
976, 36 L.Ed,2d 173. 

Fla.—CJ.S. cited in Clarke v. Blackburn, App., 131 
So.2d 325, 330. 

Ga.—Y. V. S.. 162 S.E2d 321, 224 Ga. 352. 

La.-State v. Mack, 71 So.2d 315, 224 La. 886. 

Md—Williams v. Williams, 306 A.2d 564. 18 Md,App. 
353, 

N.Y.—Kessler v. Anonymous, 18 N.Y.S.2d 278. 
Ohio—CJJS. cited in Baston v. Sears, 239 N.E2d 62, 
63, 15 Ohio St,2d 166. 

P&—Commonwealth v. Christian, 32 Pa.Dist. k Co. 
648, 45 Dauph.Co. 408. 

Wash.—State v. Bowen, 498 P.2d 877, 80 Wash.2d 808. 
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Divorce statute qtplicabie 

Cal.—Carbone v. Supenor Court of Napa County, 117 
P.2d 872, 18 CaJ.2d 768, 136 A.L.R. 1260 
Petitioa for daaMigrs, on theory of violation of cnmi* 
nal statute, held insufficient. 

Mo.—Nelson v. Thompson, App., 253 S.W.2d 516, 
Unifoim Enforcaneiit Support Law held appli* 
cable 

Pa,—Com. ex leL Houser v, Seip. 124 A 2d 110, 385 Pa. 
545. 

Compulsory blood test propv under statute 
Pa.—Com. ex rel. O’Brien v. O’Bnen, 136 A.2d 451, 
390 Pa. 551. 

Reciprocal Enforcement of Support Act 

Tenn.—Brown v. Thcmas, 426 S.W.2d 496, 221 Tenn. 
319. 

Prior crimiiul determination of paternity 
Pa.—Com. ex rd. Yentzer v. Carpenter, 362 A.2d 1101, 
240 Pa.Super. 202. 

P«8e93 

31. UA—Cruz V. Celebrezze, D.C.Wis, 255 F.Supp. 
665, revd. on oth. grds., C.A., 375 F.2d 453, cert, 
den. 88 S.O. 160, 389 U.S. 886, 19 L.Ed.2d 184 
CaL—Carbone v. Superior Court of Napa County, su¬ 
pra, n. 30. 

Wash.—Kaur v. Sin^ Chawia, 522 P.2d 1198, 11 
Wash.App. 362. 

In 

(1) Kan.—Wahl v. Walsh, 304 P.2d 525, 180 Kan. 
313—Giayscm v. Grayson, 320 P.2d 803, 182 Kan 285 

No punitiTe damages 

Gi.—^Worthington v. Worthington, 292 S.E2d 861, 162 
Ga.App. 813, affd. in part, revd in part on oth. 
gids. 301 S.E2d 44, 250 Ga. 730, on remand 305 
EE2d 187, 166 Ga.App. 424. 

31 U.S.—Albanese v. Richter, D.C.NJ., 67 F.Supp. 
771, affd., CCA., 161 F.2d 688, cert. den. 68 
S.Ct 49, 332 VS 782, 92 LEd. 365. 

In California 

(3) CaL—Guay v. Superior Court In and For Los 
Angeles County. 305 P.2d 990, 147 CA2d 764 

(5) Procedure generally.—Kyne v. Kyne, 100 P-2d 
806, 38 CaLApp.2d 122. 

(6) In an action against mother for support the com- 
pli^t must state a cause of action.—Reed v. Hayward, 
App., 135 Pld 405, subs. op. 144 P.2d 561, 23 Cal.2d 
336, 

(7) Other cases.—Stevens v. Kelley, 134 P.2d 56, 57 
CaLApp.2d 318—Schumm v. Beery, 224 P.2d 54, 100 
CaI.Api).2d 407. 

Child has no standing 

U.S.—Crenshaw v, Gardner, D.CN J., 277 F.Supp. 427. 

33. Colo.—In re People in Interest of L.B., 498 P.2d 
1157, 179 Cola 11, app. dism. 93 S.Ct. 1497, 410 
U.E 976, 36 L.Ed.2d 173. 

Right to hearing 

Tex.— V. Bjoiga 402 EW.2d 143, 

Evidence 

Cola—^McCoy v. People in Interest of Child, 439 P.2d 
347. 165 Colo. 407. 

Pleadiiigi held suffident 

Cola—McCoy v. People in Interest of Child, 439 P.2d 
347. 165 Coto. 407. 

THal 

Cola—McCoy v. People in Interest of Child, 439 P.2d 
347. 165 Cola 407. 

Dctennination of paternity in proceeding for 
support hdd error 

Cola—In re People in Interest of L.B., 482 P.2d 1010, 
29 Colo.App. 101, affd., 498 P.2d 1157, 179 Colo. 
11. app. disni. 93 S.Ct. 1497, 410 U.S. 976, 36 
LEdJd 173. 

34. Ala.— CJzS. dtcd la Uw v. State, 191 So. 803, 
805. 238 Ala. 428. 

N.Y.—In re Brown, 210 N.Y.S.2d 355, 28 Misa2d 642. 
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In Missouri 

(2) Mo.—Culberson v. Daniel Hamm Drayage Co, 
286 S.W 2d 813. 

(3) Under recent statute. 

Mo.—State v. White, App., 243 S.W.2d 818, affd., 248 
S.W.2d 841, 363 Mo 83. 
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39. DC.—Turner v. Nelson, Mun.App., 186 A.2d 
230. 

Fla.—CJ,S. cited in Clarke v. Blackburn, App, 151 
So 2d 325, 330. 

Ga.—Mangum v. State, 86 S.E.2d 365, 91 Ga.App. 520. 
Gvfl CHT criminal proceedings 
Md.—State v. Rawlings, 381 A.2d 708, 38 Md.App. 
479. 

40. Fla.—CJJS. dted in Clarke v. Blackburn, App., 
151 So.2d 325, 330 

Ga.—CJJS. cited in Mangum v State, 86 S.E.2d 365, 
366, 91 Ga.App. 520. 

Ky.—Mays v. Com.. 363 S.W.2d 110, 99 A.L.R.2d 744. 
Md.—State v, Rawlings, 381 A2d 708, 38 MdApp. 479. 
NC—State v. Gardner, 13 S.E.2d 529, 219 N.C. 331. 
Okl.—C.J.S. quoted in State v Boston, 102 P.2d 889, 
891, 69 Okl Cr. 307. 

41. Pa.—Commonwealth v. Bertram, 16 A.2d 758, 
143 Pa.Super 1. 

Jurisdiction 

Pa.—Commonwealth v Campagna, Co., 40 Pa.Dist. & 
Co, 478, 89 PittsbLegJ. 23. 
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42 Ala.—Upton v. State 52 So.2d 824, 255 Ala. 
594-Tumer v. Slate, 104 So.2d 775, 39 Ala.App. 
527. 

Anz.—Imperial v. State, 176 P.2d 688, 65 Ariz. 150. 
Colo.—Trujillo v People, 222 P.2d 775, 122 Colo. 436. 
Ga.—Bailey v. State, 105 S.E2d 320, 214 Ga. 409. 
III.—People ex rel. Abraham v. Bolen, 284 N.E2d 692, 
6 Ill.App.3d 445. 

Mass.—Vivon v. Fourth Dist. Ct. of Berl^ire, 82 
N.E2d 9, 323 Mass 336-Com. v. Chase, 432 
N.E2d 510, 385 Mass. 461. 

Mo,—Nelson v. Thompson, supra, n. 30. 

NJ.—State V. Napoleon, 117 A.2d 654, 37 NJ.Super. 
595. 

N.Y.—In re Jones, 98 N.Y.S.2d 524, 198 Misc. 269. 
N C.—State v. Fowler. 175 S.E2d 331, 9 N.C.App. 64, 
mod. on oth. grds 177 S.E2d 385, 277 N.C 305. 
Ohio—State v. Lockwood, App., 160 N.E2d 131. 

Pa,—Commonwealth v. Clayton, 42 PauDist. & Co 317, 
30 Del.Co. 405—Com. v. Shavinsky, 101 A.2d 178, 
174 Pa.Supcr. 273—Com. ex rel. Shaffer v. Shaffer, 
103 A.2d 43a 175 Pa-Super. 100,42 A.LR.2d 761. 

‘Tarent,” etc. 

(2) Other statutes construed. 

NJ.—State V. Napoleon, 117 A.2d 654v 37 NJ.Super. 
595. 

N.D.—State v. Unterseher, 255 N.W.2d 882. 

Wash.—State v. Wood, 569 P,2d 1148, 89 Wash.2d 97. 

Purpose of statute 

U.—State V. Jones, 56 So.2d 724, 220 La. 381. 
^^Abandonment” contemplated by statute 
Ga.—Pasley v. State, 113 S.E.2d 454, 215 Ga. 768, 
Gravamen or gist 

Pa.—Com. V, Dunnick, 202 A.2d 542, 204 Pa.Super. 58, 

Held criminal statute 

N.C—State v. Ellis, 137 S.E2d 840, 262 N.C 446. 
Former remedy repealed 
S.C.—State V. Montgomery, 144 S.E2d 797, 246 S.C 
545. 

Protection of mother’s rights 
Mont.—Matter of J. L. B., 594 P.2d 1127, 182 Mont. 
100 . 

49. N.H.—State by Cote v. Cote. 186 A.2d 832, 104 
N.H. 345. 

In Alabama, etc.—Law v. State, supra, n. 34. 


Provisions of Bastardy Act not applicable 

(2) Other instances. 

Pa.—Com. V, Shook, 236 A.2d 559, 211 PaSuper. 413. 
Distinct from offenses of fornication and bastai> 
dy 

Pa.—Com. V. Foust. 166 A.2d 109, 194 Pa.Super. 253. 
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50. Pa.—Com. v. Shook. 236 P.2d 559, 211 Pa.Supcr. 
413. 

W.Va.—Holmes v Oegg, 48 S.E2d 438, 131 W.Va. 
449. 

51. La.—State v. Randall. 53 So.2d 689, 219 La, 578. 
53. NC—State v. Walton, 254 S.E2d 661, 41 N.C 

App. 281—State v. McCoy. 283 S.E.2d 788, 304 
N.C 363. 

56. W.Va.—Holmes v. Clegg, supra, n. 50. 
Establishment of parentage 
Ala.—Upton v. State, 52 So.2d 824, 255 Ala. 594. 
Cal.—Guay v. Superior Court In and For Los Angeles 
County. 305 P.2d 990, 147 C.A.2d 764—People v. 
Crawford, Super., 23 Cal.Rptr. 566, 205 C.A.2d 
Supp. 858. 

58. Ga.—Hunt v. State, 112 S.E2d 817, 101 GaApp. 
126. 

Mass.—Com. v. Gross, 85 N.E 2d 249, 324 Mass. 123. 

In Ohio 

(1) Under amended statutes, a previous judicial deter¬ 
mination of paternity is not a condition precedent to a 
prosecution for failure to support an illegitimate child.— 
State V. Carter, 191 N.E2d 541, 175 Ohio St. 98—State 

V. Medley, 172 N.E2d 143, 111 Ohio App. 352. 

(2) Former statutes were construed as requiring a 
previous judicial determination of paternity.—^State v, 
Parker, 78 N.E2d 427, 82 Ohio App. 235—State ex rd. 
Fisher v. McKinney, App., 85 N.E.2d' 562. 

60. La—State v. Sims, 57 So.2d 177, 220 La. 532— 
State V. Hubbard, 81 So.Zd 844, 228 La. 155. 

Md.—State v. Rawlings, 381 A.2d 708, 38 Md.App, 
479. 

Mo.-CJ,S. cited in State v. White, 248 S.W.2d 841, 
843, 363 Mo. 83. 

61. Ala.—Morgan v. State, 182 So. 466, 28 Ala.App. 
241, cert. den. 182 So. 468, 236 Ala. 381—Law v. 
State, 191 So. 803, 805, 238 Ala. 428. 

La.—State v. Braxton, 113 So.2d 292, 238 La. 11. 
Md.—State v. Rawlings, 381 A.2d 708, 38 Md.App. 
479. 

Mass.—Com. v. Qiase, 421 N.E.2d 91, 11 Mass.App. 
884, app. decided 432 N.E2d flO, 385 Mass. 461. 

W. Va.—Holmes v. Qegg, 48 S.E2d 438, 131 W.Va. 

449—State v. Bragg, 163 S.E2d 685, 152 W.Va. 
372. 

. Adulterous bastard 

La.—State v. Sims, supra, n. 60. 
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63. D.C—Johnson v. Johnson, CA., 324 F.2d 884, 
117 U.S.App.D.S. 6. 

Ill—People ex rel Person v. Miller, 371 N.E.2d 1012, 
13 IlLDec. 920, 56 IU.App.3d 450. 

N.Y.—Bracy v, Bracy, 3 N,Y.S.2d 827, 167 Misc. 253. 
Pa.—Com. V, Stevenson, 181 A.2d 910, 198 PaSuper. 
55. 

Jurisdiction cannot be conferred by consent or 
waiver 

N.Y.—In re Brown. 210 N.Y.S.2d 355, 28 Misc.2d 641 

Jurisdiction in state where father resides where 
child begotten 

Pa.—Com. V. Shook, 236 A.2d 559, 211 Pa.Super. 413. 

Right to notice and speedy trial 
should be afforded to defendant.*^*^ 
64,5. Rights held violated 
Pa.—Com. ex rel. Smith v. Patterson, 187 A.2d 278, 409 
Pa. 500. 
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Rights not waived 

pa.—Com. ex rel. Smith v. Patterson, 187 A 2d 278, 409 
Pa. 500. 

65. Time limitation for commencing prosecu¬ 
tion 

N.C—State v. Womack, 111 S.E2d 332, 251 N.C 342. 
Pa —Com. ex rel. Smith v, Patterson, 179 A.2d 233, 197 
Pa.Super. 538, revd. on oth. grds. 187 A.2d 278, 
409 Pa. 500. 

WVa.—Holmes v. Clegg, 48 S.E.2d 438, 131 W.Va 
449—State v. Epperly, 65 S.E.2d 488, 135 WVa. 
877. 

71. Pa.—Com V. Shook, 236 A.2d 559, 211 Pa.Super. 
413. 
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75. Pa—Com. v. Dunnick, 32 D. & C.2d 257, 77 
York 83. 

Other matters not constituting bar 
to action.^^^ 

75.5. Lack of judicial determination of pater¬ 
nity 

Ariz.—Moreno v. Superior Court of Pima County, 414 
P.2d 749, 3 Ari2.App 361. 

Nonmarriage of father to natural mother' 

Wash.—State v. Russell, 415 P.2d 503, 68 Wash.2d 748. 

76. Pa.—Com. v. Pewatts, 186 A.2d 408. 200 Pa.Su¬ 
per. 22. 

77. Pa.—Com. v. Pewatts, 186 A 2d 408, 200 Pa.Su¬ 
per. 22. 

79. Pa.—Com. v. Pewatts. 186 A.2d 408. 200 Pa.Su¬ 
per. 22. 
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83. N.H—State v. Papclak, 39 A.2d 188, 93 NH. 
233. 

Pa.—Commonwealth v. Christian, 45 Dauph.Co. 223. 
Indictment held sufficient 
Mass.—Com. v. Gross, supra, n. 58. 

Pa.—Com. V. Koranic, 28 Erie Co. 64. 

Indictment held insufficient 
Ga.—Pasley v. State, 113 S.E.2d 454, 215 Ga. 768— 
Nesbit V. State, 141 S.E.2d 603, 111 Ga,App. 274— 
Bunch V. State, 152 S.E.2d 695, 114 Ga.App. 623. 
Ohio—State v. Parker, 78 N.E.2d 427, 82 Ohio App 
235. 

Date of intercourse need not be alleged 
Pa.—Com. V. Foust, 166 A.2d 109, 194 Pa.Super. 253. 
Illegitimacy and identity of child should be 
alleged 

S.C.—State V. Montgomery, 144 S.E2d 797, 246 S.C. 
545. 

84. N.C.—State v. Clarke, supra, n. 53—State v. 
Moore, 4upra, n. S3. 

Issues, proof and variance. In 
prosecution for abandonment of an ille¬ 
gitimate child, one of the issues is pa- 
Ibemity.®^’ 

863. There can be a conviction for abandon¬ 
ment of illegitimate child without showing 
defendant lived with mother 

Ga.—Hunt v. State. 112 S.E2d 817, 101 Ga.App. 126. 
87. La.—State v. Mack, 71 So.2d 315, 224 U. 886. 

89. Proof of parentage required 

Cal.—People v. Crawford, 23 Cal.Rptr 566, 205 C.A.2d 
Supp. 858. 

90. La.—State v. Sims, supra, n. 60. 

Miss.—Harper v. Harper, 300 So.2d 132. 

Mo.—State v. Summers, App., 489 S.W.2d 225. 

Pa.—Commonwealth v. Dopko, Quar.Scss., 34 Luz.L 
Reg.Rep. 49—Com. v. Dunnick, 202 A.2d 542, 204 
Pa.Super. 58. 

Burden of proving other elements of offense 

Ala.—^Turner v. State, 104 So.2d 775, 39 Ala-App, 527, 


N.C—State v Lynch. 181 SE2d 186, 11 N CApp 
432. 

W.Va.—State v. Epperly, supra, n. 65. 

Burden of going forward with evidence 
Cal.—People v. Sorensen, 66 Cal Rptr. 7, 437 P 2d 495, 
68 C.2d 280, 25 A.L.R.3d 1093 
92 Ala.—CJJS. cited in Upton v. State, 52 So.W 820, 
822, revd. on oth. grds 52 So.2d 824, 255 Ala 
594. 

97. Pa.—Commonwealth v. Kerr, 29 A.2d 340, 150 
Pa.Super 598—Com. v, Barone, 63 A.2d 132, 164 
Pa.Super, 73. 
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General itiles are applicable with re¬ 
spect to the admissibility of evidence.’ ’ 

I. I. Ala.—Law v State, 191 So. 803. 238 Ala 428. 
N.C.—State v, Hickman, 174 S.E.2d 609, 8 N.C App. 

583. 

Ohio—State v, Schwartz, 30 N.E 2d 551, 137 Ohio St 
371. 

Reputation for lewdness 

Ga.—Mims v State, 157 S.E. 901, 43 Ga.App. 100. 
Adultery 

Tenn.—Gower v. State. 290 SW. 978, 155 Tenn 138. 
Evidence of time of offense at variance with 
date alleged held admissible 
Mo.—State v. Summers, App., 489 S,W.2d 225. 

4. Ala.—Ward v. State, 170 So.2d 500, 42 Ala.App. 

529, cert den. 170 So.2d 504, 277 Ala. 703. 

Cal—People v. Crawford. 23 ai.Rptr. 566, 205 C.A.2d 
Supp. 858. 

W.Va.—State v Fitzsimmons. 73 S.E.2d 136, 137 W.Va. 
585. 

Great difference from evidence required where 
legitimate child abandoned 
Ga.—Pasley v. State, 113 S.E2d 454, 215 Ga. 768. 
6. Ala.—Upton v. State, 52 So.2d 820, 36 Ala App. 
94, revd. on otb. grds. 52 So.2d 824, 255 Ala. 
594_Tumer v. State, 104 So.2d 775, 39 Ala.App. 
527—Ward v. State, 170 So 2d 500, 42 Ala App. 
529, cert. dent. 170 So.2d 504, 277 Ala. 703. 
Del.—State v. Cordrey, Super.,, 114 A.2d 805, 10 Terry 
281. 

7 Pa.—Com. v Teeter, 60 A.2d 416, 163 Pa.Supcr. 
211 . 

U.—State v, Jones, 56 So.2d 724, 220 La. 381. 
Evidence insufficient 

Del.—State v. Walters, Super., 89 A.2d 135, 8 Terry 
155. 

Miss.—Harper v. Harper, 300 So.2d 132. 

Pa.—Commonwealth v. Kerr, 29 A.2d 340, 150 Pa.Su¬ 
per. 598—Com. v. Carrasquilla, 155 A.2d 473. 191 
Pa.Super. 14. 

Evidence held sufficient 

Ga,—Pope V. State, 145 S.E.2d 598, 112 Ga.App. 643— 
Nesbit V. State, 145 S.E.2d 662, 112 Ga.App. 464, 
8. Cal.—People v. Grant, 28 Cal.Rptr, 694, 212 
C.A.2d Supp. 947. 

N.C—State v White, 34 S.E2d 139, 225 N.C. SSI- 
State V. Dixon, 127 S.E2d 246, 257 N.C, 653. 

Willful neglect after demand 

N.C.—State v. Ellis, 137 S.E2d 840. 262 N.C, 446. 

II. Ga—Hunt v. State. 112 S.E2d 817, 101 Ga.App. 
126. 

Mo.—State v. Williams, App., 224 S.W.2d 844. 
Evidence held insufficient, etc. 

Cal.—People v. Sorensen, 66 CaLRptr. 7, 437 P.2d 495, 
68 C.2d 280, 25 A.L.R.3d 1093. 

Ga.—Mangum v. State, 86 S.E.2d 365,91 Ga.App. 520. 

(2) As regards other elements. 

Ala.—Upton v. State, 52 So.2d 824, 255 Ala. 594, 
Del.—State v, Walters, supra, n. 7, 

Mass,-T-Com. v. Fanciullo, 413 N.E.2d 1127, 11 Mas.s. 
App. 64. 

W.Va.—State v. Fitzsimmons, supra, n. 4, 


BASTARDS §20 

Page 101 

Evidence held sufficient 

(1) Cal.—People v Crawford, 23 CaI.Rptr- 566, 205 
C A 2d Supp. 858 

(4) Mo—State v. Tschimer, App., 504 S.W.2d 302. 
(7) As regards other matters. 

Colo.—Trujillo V. People, 222 P.2d 775, 122 Colo. 436. 
Ga—Simmons v State, 112 SE2d 306, 100 GaApp. 
780-Riddle v. State, 123 S.E.2d 325, 104 Ga.App. 
856—Pope V. State, 145 S.E2d 598, 112 Ga.App. 
543. 

Ind.—Small v State, 77 N.E2d 578, 226 Ind. 38. 
Mass.—Com, v. Gross, 85 N.E2d 249, 324 Mass. 123. 
N.Y.—Jaynes v Tulla, 416 N.Y.S.2d 357, 70 A D.2d 
680. 

N.C—State v. Womack. Ill S.E2d 332, 251 N.C 
342—State v. Peek. 146 S.E.2d 827, 266 N.C. 639. 
Pa—Com. v. Barone, 63 A.2d 132, 164 Pa.Syiper. 73— 
Com. v. Co'db, 155 A.2d 468, 190 Pa.Super. 648— 
Com. v. Foust. 166 A.2d 109, 194 Pa.Super. 253. 
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14. Refusal to order blood test of mother and 
child held error 

Mo.—State v. Summers, App., 489 S.W.2d 225. 

General rules apply as to questions 
for court and jury.’^’ 

15.1. Ivl.C—State v. Fowler, 175 S.E.2d 331, 9 N.C. 
App. 64, mod. on oth. grds. 177 S.E.2d 385, 277 
N.C 305. 

Pa.—Com. V. Parrish, 378 A.2d 884, 250 Pa.Super. 176. 
Evidence sufficient to go to jury 
Pa.—Commonwealth v, Levandowski, 4 A.2d 201, 134 
Pa.Super. 477—Com. v Ludlow, 214 A 2d 282, 
206 Pa.Super. 464. 

S.C—State V. Bailey, 170 S.E2d 376, 253 S.C. 304. 
Accused held properly cross-examined as wit¬ 
ness 

N.C.—State v. Chambers, 78 S.E.2d 209, 238 N.C 373. 
Order in which i^es to be submitted to jury 
considered 

N.C—State v. Love, 77 S.E2d 501,’ 238 N.C. 283— 
State V. Knight, 124 S.E2d 855, 256 N.C. 687— 
State V. Ellis, 137 S.E.2d 840, 262 N.C 446. 

16. instmetion held sufficient; etc. 

(2) Other matters, 

N.C.—State v. Peek, 146 S.E.2d 827, 266 N.C. 639. 
Instruction held erroneous 
(2) Other instructions. 

Cal.—People v. Grant, 28 Cal.Rptr. 694, 212 CA.2d 
Supp. 947. 

N.C—State v. Lynch,. 181 S.E.2d 186, 11 N.CApp. 
432. 

Instructions properly refused 
Colo.—Trujillo v. People, supra, n. 11. 

Ga.—Tuck V. State, 178 S.E2d 305, 122 Ga.App. 649. 
Ind.—Small v. State, supra, n. 11. 

Instructions held not erroneous 
N.C.—State v, Hickman, 174 S.E2d 609, 8 N.C.App. 
583. 

17. Ala.—Harris v. State, 356 So.2d 623. 

N.Y.—Panza v Panza, 112 N.Y.S.2d 262, 

Pa.—Com V. Barone, supra, n. 11. 

Nature of order 

Pa.—Commonwealth v. Campagna, Co., 40 Pa.Dist, & 
Co. 478, 89 Pittsb.Lcg.J. 23. 

Purpose of punishment 

Pa.—Commonwealth v. Bertram, 16 A.2d 758, 143 
Pa.Super. 1 

Award of attorney fees 

Mo.—W. B. M. V. G, G. M., App., 579 S.W.2d 659. 

General rules apply with respect to 
judgments in prosecutions for willful 
failure to support'®’ 
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18.1. ResponsiTeness to verdict 

N.C—State v. Allen, 31 S.E.2d 530, 224 N.C. 530- 
State V. Dixon, 127 S E2d 246, 257 N C. 653. 

Effect of finding of paternity alone 
N.C—State v. Ellis, 137 S.E2d 840, 262 NC. 446. 
Necessity of finding of willfnl neglect or refusal 
after demand 

N.C—Stale v. Ellis, 137 S.E2d 840, 262 NC 446. 
Special verdicts in favor of state on paternity 
and nonsopport sufficient 
N.C—State v. EUis, 137 S.E2d 840, 262 N.C. 446. 

Under some statutes the offense is 
punishable by fine and imprison¬ 
ment*** 

185. Pa.—Com. V. Dunnick, 202 A.2d 542, 204 Pa. 
Super. 58, 

Use of fine. Where a fine is im¬ 
posed, it is for the use of the person 
intended to be benefited.^* * 

Ala.—Uw V. State, 191 So. 803, 238 Ala. 428. 

Review. General rules apply as to 
review of such proceedings.^' 

22.1. Cal.—People v. Crawford, 23 Cal.Rptr. 566, 205 
CA.2d Supp. 858. 

N.C—State v. Womack, 111 S.E2d 332, 251 N.C. 342. 

Right of state to appeal 

Pa.—Commonwealth v. Snaman, 200 A. 106, 131 Pa. 
Super. 383. 

§ 21. In General 
Library References 

Children Out-of-Wedlock <8=>80, 

82 . 

23. Ga.—Bennett v. Day, 89 S.E2d 674, 92 Ga.App. 
680. 

Corpni Juris Secundum has been cited for a statement 
ci the commoR'law rule in a case where civil law 
statutes were a{^licable.—State v. Chavez, 82 P.2d 900, 
902, 42 N.M. 569. 

No right to society of tether 
HI—Wallace v. Wallace, 210 N.E2d 4, 60 Ill.App.2d 
300. 

An illegitimate child cannot be given 
rights superior to those of a legitimate 
chfld.^* 

235. ni.— Zepeda v. Zepeda, 190 N.E2d 849, 41 
ni.App.2d 240, cert. den. 85 S.Ct. 444; 379 U.S. 
945, 13 LEd.2d 545. 

Minn.—Weber v. Anderson, 269 N.W.2d 892 
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24. U.S.—Huber v. Baltimore & O.R, Co., D.C.Md., 
241 ESupp. 646. 

Tenn.—Allen v. Harvey, 568 S.W.2d 829. 

In the absence of statute, a bastard 
has no cause of action against his fa¬ 
ther because he was bom an illegit¬ 
imate child.^^* 

245. Fla,—Pinkney v. Pinkney, App., 198 So.2d 52. 
ni.— Zepeda v. Zepeda, 190 N.E2d 849, 41 IlI.App.2d 
240, cert. den. 85 S.Ct. 444, 379 U.S. 945, 13 
LEd.2d 545. 

26. Cal.—In re Paterson’s Estate, 92 P.2d 825, 34 
> CaLApp^d 305. 

Minn.-Jung v. St. Paul Fire Dept. Relief Ass’n, 27 
N.W.2d 151, 223 Minn. 402. 

27. Cal.—In re Garcia’s Estate, 210 P.2d 841, 34 
Cal.2d 419. 

Ind.—A-B -V. C-D -, 277 N.E.2d 599, 

130 Indu^pp. 535. 


Md.—Penman v. Ayers, 156 A 2d 638, 221 Md. 154. 
Mich —Easley v. John Hancock Mut. Life Ins. Co., 245 
N.W.2d 785, 70 Mich.App. 451, remd. 271 N.W.2d 
513, 403 Mich. 521. 

Minn.—State v Sax. 42 N.W.2d 680, 231 Minn. 1, 18 
A L.R.2d 929. 

Mo.—Miller v. Russell, App., 593 S.W.2d 598. 

N.Y.—In re Thomas’ Estate, 367 N.Y.S.2d 182, 81 
Misc.2d 891. 

However, a continuous and irreparable ipjury 
still exists 

III.—Zepeda v. Zepeda, 190 N.E2d 849, 41 Ill.App.2d 
240, cert. den. 85 S.Ct. 444, 379 U.S, 945, 13 
L.Ed.2d 545. 

Visiting condemnation of irresponsi¬ 
ble liasons beyond the bonds of mar¬ 
riage on the head of an infant by im¬ 
posing disabilities is illogical and un¬ 
just.”* 

275. U.S.—Weber v. Aetna Cas. & Sur. Co., La., 92 
set. 1400, 406 U.S. 164, 31 LEd. 768-Jimene2 
v. Weinberger, Ill., 94 S.Ct. 2496, 417 U.S 628, 41 
LEd.2d 363, app. after remand, C.A., 523 F.2d 
689, cert. den. 96 S.Ct. 3200, 427 U.S. 912, 49 
EEd.2d 1204—Eskra v. Morton. C.A.Wis., 524 
F.2d 9 

28 N.Y.—Anonymous v. Anonymous, 22 N.Y.S.2d 

598, 174 Misc.2d 906. 

30. Mmn.—CJ.S. cited in Jung v. St. Paul Fire Dept. 
Relief Ass’n, 27 N.W.2d 151, 153, 223 Minn. 402. 

N.Y.—In re Cady’s Estate, 12 N.Y.S.2d 750, 257 App. 
Div. 129. affd. 23 N.E2d 18, 181 N.Y. 688. 

31. Cal.—In re Paterson’s Estate, supra, n. 26—In re 
Garcia’s Estate, supra, n. 27. 

Fla.—In re Hill’s Estate, App., 294 So.2d 46. 

Md.—Penman v. Ayers, 156 A.2d 638, 221 Md. 154. 

An illegitimate child has no right of 
action against a natural parent on the 
theory of deprivation of a normal home 
and of equality with a legitimate 
child.*** 

31,5. III.—Zepeda v. Zepeda, 190 N.E.2d 849, 41 
\ IlI.App.2d 240, cert den. 85 S.Q. 444, 379 U.S. 
945, 13 L.Ed.2d 545. 

Infant bom out of wedlock to men¬ 
tally deficient mother sexually assault¬ 
ed while confined as patient in state 
institution has been held to have no 
cause of action against the state.** *® 

31.10. N.Y.—Williams v. State, 223 N.E2d 343, 18 
N.Y.2d 481, 276 N.Y.S.2d 885. 

§ 22. What Law Governs 
Library References 
Children Out-of-Wedlock <s=>81, 
82. 

33. U.S.—Perez v. Gardner, D.CWis., 277 ESupp. 

985, stating New York law. 

Ill.—Peirce v. Peirce, 39 N.E.2d 990, 379 III. 185. 
Md.—Milton v. Escue, 93 A.2d 258, 201 Md. 190. 
Mass.—Lopes v, Downey, 134 N.E2d 131, 334 Mass. 
161. 

N.J.—Kowalski v. Wojtkowski, 116 A.2d 6, 19 N.J. 
247, 53 A.L.R.2d 556, 

N.Y.—In re Tomacelli-Filomarino’s Estate, 73 N.Y.S.2d 
297, 189 Misc. 410—In re Kirkby’s Estate, 293 
N.Y.S.2d 1008, 57 Misc.2d 982, reconsideration 
den. 299'N.Y.S.2d 873, 59 Misc.2d 584. 

Tex.—Boudreaux v. Taylor, Civ.App., 35.3 S,W.2d 901. 
Utah—In re Duquesne’s Estate, 505 P.2d 779, 29 Utah 
94. 

Wis.—In re Engelhardt’s Estate, 75 N.W.2d 631, 272 
Wis. 275. 
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Inheritance and distribution 

(4) Other cases. 

U S.—Montgomery v. Schweiker, D.C.Md., 523 F.Supp. 
1128. 

111.—In re Stewart’s Estate, 268 N.E2d 187, 131 Ill. 
App.2d 183 

N.Y.—In re Vincent’s Estate, 71 N.Y.S.2d 165, 189 
Misc. 489—In re Krabbe’s Estate, 158 N.Y.S.2d 
551. 

Tenn.—Smith v. Mitchell, 202 S.W.2d 979, 185 Tenn. 
57. 

I^midle at time of birth or of formal legitimat¬ 
ing act 

U.S.—Perez v, Gardner, D.C.Wis., 277 F.Supp. 985, 
stating New York law. 

N.Y.—Estate of Luber, 441 N.Y.S.2d 612, 109 Mis<^2d 
1065. 

Foreign law not shovni 

Ga.—Smith v. Smith, 162 S.E2d 379. 224 Ga. 442, app. 
after remand 168 S.E2d 609, 119 Ga.App. 619. 

However, with regard to inheritance 
and distribution, it is the rule in some 
states that' the law of the situs of 
property which is included in the pro¬ 
bate of an estate controls the question 
of whether a person is legitimate.** * 

33.5. Mich.—In n Blanco’s Estate, 323 N.W.2d 671, 
117 Mich.App. 281. 

page 103 

34. N.Y.—In re Tomacelli-Filomarino’s Estate, 73 
N.Y.S.2d 297, 189 Misc. 410-In re Ortiz’ Estate, 
303 N.Y.S 2d 806, 60 Misc.2d 756. 

N.C.—In re Adoption of Doe, 56 S.E2d 8, 231 N.C. 1. 
Pa.—In re George’s Estate, 4 D. & C2d 334, 5 Fiduci- 
^ 589, 71 Montg. 357. 

Va.—Withrow v. Edwards, 25 S.E.2d 343, 181 Va. 344, 
revd. in part on oth. grds. 25 S.E2d 899, 181 Va. 
592, cen. den. 64 S.Ct 70, 320 U.S. 761, 88 L.Ed. 
453. 

35. Cal.—In re Lund’s Estate, 159 P.2d 643, 26 
Cal.2d 472, 162 A.L.R. 606. 

Mass.—Lopes v. Downey, 134 N.E2d 131, 334 Mass. 
161. 

Tenn.—Smith v. Mitchell, supra, n. 33. 

Wis.—In re Engelhardt’s Estate, 75 N.W.2d 631, 272 
Wis 275. 

36. Pa,—In re George’s Estate, 4 D. & C.2d 334, 5 
Fiduciary 589, 71 Montg. 357. 

Similarity of statutes required 

Tenn.—Smith v. Mitchell, supra, n. 33. 

37. N.Y.—Estate of Ortiz, 383 N.Y.S.2d 502, 86 
Misc.2d 790. 

Va.—^Withrow v. Edwards, supra, n. 34. 

38. N.Y.—In re Slater’s Estate, 90 N.Y.S.2d 546, 195 
Misc. 713. 

39. Tenn,—Smith v. Mitchell, supra, n. 33. 

42. Md.—Milton v. Escue, supra, n. 33. 

Mass—Fuss v. Fuss, 368 N.E.2d 271, 372 Mass. 64. 
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46 Va.—Withrow v. Edwards, supra, n. 34. 

48. Inclusion of paternal surname 

Mass.—Fuss v. Fuss, 368 N.E2d 271, 372 Mass. 64. 

49. N.Y.—In re Sherman’s Estate, 351 N.Y.S.2d 570, 
76 Misc.2d 551 

51. N.Y—In re Sherman’s Estate, 351 N.Y.S.2d 570, 
76 Misc.2d 551. 

Similarly, where, outside the state of 
the forum where neither the father nor 
the illegitimate child has ever been 
domiciled, the father received the child 
into his family within the requirements 
of the statute of the forum, the child 
may assert his status as legitimate in 
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order to inherit from third person dece¬ 
dent, even though he might be con¬ 
sidered illegitimate in the state of his 
domicile, and even though he might be 
considered the legitimate son of some¬ 
one other than the acknowledging fa¬ 
ther at his domicile,'*'^ 

53.5. Half brothers of decedent 

Cal —In re Bassi’s Estate, 44 Cal.Rptr 541, 234 C A 2d 
529. 
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54. Mass.—Vergnam v. Guidetti, 32 N.E.2d 272, 308 
Mass. 450. 

N.Y.—In re Vincent’s Estate, supra, n. 33. 

56. NJ.—In re Spano’s Estate, 229 A.2d 645, 49 N.J 
263. 
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503—Zepeda v. Zepeda, 190 N.E.2d 849, 41 III 
App.2d 240, cert. den. 85 S.Ct. 444, 379 U S 945, 
13 L.Ed.2d 545. 

Ky.—Hehr’s Adm’r v. Hehr, 157 S.W2d 111, 288 Ky. 
580. 

Md.—CJJS. cited in Rowe v. Cullen, 9 A.2d 585, 587, 
177 Md. 357. 

Mass.—Town of Plymouth v. Hey, 189 N.E. 100, 285 
Mass. 357. 

N.J,—Hammond v. Pennsylvania R. Co., 148 A.2d 515, 
54 N.J.Super. 149, revd. on oth. grds. 156 A.2d 
689, 31 N.J. 244—Hammond v. Pennsylvania R 
Co., 156 A.2d 689, 31 NJ. 244. 

N.M.—In re Gossett’s Estate, 129 P.2d 56, 46 N.M. 
344. 142 A.LR. 1441. 

N.Y.—Gordon v. Cole, 283 N.Y.S.2d 787. 54 Misc.2d 
967. 

N.C.—Dellinger v. Bollinger, 89 S.E.2d 592, 242 N.C. 
696. 

Ohio—Rest v. State, 146 N.E.2d 755. 
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& Co. 317, 30 DelCo. 405. 

Va.—C.J.S. cited in Brown v. Brown, 322 S E.2d 79, 
80. 183 Va. 353. 

Held “chUd” under ordinary usage 
U.S.—Metropolitan Life Ins. Co. v. Thompson, C.A.Pa., 
368 F2d 791, cert, den, 87 S.Ct. 2127, 388 U.S. 
914, 18 L.Ed.2d 1355, reh. den. 88 S.Ct. 22. 389 
U.S. ?91, 19 L.Ed.2d 206. 

62. Minn.—C«J,S. cited in Jung v. St. Paul Fire Dept. 
Relief Ass’n, supra, n. 30. 

Rule in force except as abrogated by statute 

Minn.—In re Karger’s Estate, 93 N.W.2d 137, 253 
Minn. 542. 
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N.Y.—^Application of Norman, 205 N.Y,S.2d 260, 26 
Misc.2d 700. 
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C.A.3d 412. 
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N E.2d 717, 373 Mass. 178 

65 Ill—People v. Moe/ek, supra, n 61—Zepeda v, 
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Tenn.—Adams v Jackson, 126 S,W.2d 899, 23 Tcnn. 
App 118. 

Utah—In re Duquesne’s Estate, 505 P 2d 779, 29 Utah 
94 

No collateral descent 

N.Y.—In re Krabbe’s Estate. 158 NY.S.2d 551. 

Pa.—In re Manfredi’s Estate, 159 A.2d 697, 399 Pa. 
285 

Rule held unchanged by statute 
N.Y.—In re Cady’s Estate, 12 N.Y.S2d 750, 257 App. 
Div. 129, affd. 23 N.E.2d 18, 281 N.Y. 688-In re 
Wood’s Estate, 119 N.Y.S2d 110, 203 Misc. 809, 
app. dism 126 N.Y.S 2d 927, 282 App Div. 1093— 
In re Smith’s Estate, 166 N Y S.2d 648, 9 Misc.2d 
800, app. dism. 179 N.Y S.2d 657, 6 AD.2d 1047. 

Law of decedent's domicile controls 
U.S.-Cni 2 V Ganlner, CA.Wis.. 375 F.2d 453, cert, 
den. 88 S.Ct. 160, 389 U.S. 886, 19 LEd.2d 184. 

Illogical and unjust 

U.S.—Weber v Aetna Cas & Sur. Co., La, 92 S.Ct. 
1400, 406 U.S. 164, 31 LEd 768. 
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U.S,—Eskra v. Morton, D.C.Wis., 380 F.Supp. 205. 

page 110 

12. U.S.—In re Nelthropp’s Estate, D.C.Virgin Is¬ 
lands, 129 F.Supp. 609. 

Ark.—Momson v.'Nicks, 200 S.W.2d 100, 211 Ark. 
261—dJ.S. cited in Lucas v. Handcock, 583 
S.W.2d 491, 497, 266 Ark. 142. 

Ga—Pettiford v. Frazier, 175 S.E2d 549, 226 Ga 438. 
Ind.—Burnett v. Camden. 255 N.E2d 650, 253 Ind. 
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L.Ed.2d 556—A-B-v. C-D-. 277. 

N.E.2d 599. 150 Ind.App. 535. 
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Ran.—McRay’s Estate v. Davis, 491 P.2d 932, 208 
Kan. 282 

Minn.—Weber v. Anderson, 269 N.W.2d 891 
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N.CApp. 185. 
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L.Ed.2d 171. 
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762, 52 L.Ed.2d 31. 

NJ.—Matter of Sharp’s Estate, 394 A,2d 381, 163 
NJ.Super. 148. 

N.D.-In re Jensen’s Estate, 162 N.W.2d 861. 
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D.C.—Watts v. Veneman, C.A., 476 F.2<i 529, 155 
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362 F.Supp. 1348. 

Fla.—In re Caldwell’s Estate, 247 Sa2d 1. 
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Wis.2d 545, app. dism. 99 S.Ct. 822,439 U.S. 1061, 
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La.—Succession of Captain, App., 341 So,2d 1291. 

Statute invalid 

U.S,—Allen v, Califano, D.C.Md., 456 F.Supp. 168. 
Conn.—Nagle v. Wood, 423 A.2d 875, 178 Conn. 180. 
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Ky.—Pendleton v Pendleton, 560 S.W.2d 538. 

La.<—Collins v. Division of Foster Care, Jefferson Par¬ 
ish, Family Division, App, 377 So.2d 1266. 

Tex.—Lovejoy v. Lillie, Civ.App., 569 S.W.2d 501, err. 
ref. no rev. err. 

“lineal heirs** 
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59 L.Ed.2d 26. 

Admissibility of present or fmner code 
Fla.—In re Burris Estate, 361 So.2d 152, overruling 
Tenopir v. Boles Estate, 342 So.2d 130. 
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Ind. 354. reh. den. 255 N.E2d 650, 253 Ind. 354, 
cert. den. 90 S.Ct. 2202, 399 U.S. 901, 26 L.Ed.2d 
556. 

“Childrmi of ill^tunates** as meaning legit¬ 
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Miss.—Akers v. Johnson’s Estate, 236 So.2d 437. 

14, Mum.—CJ jS. cited in Jung v. St. Paul Fire Dept. 

Relief Ass’n. 27 N.W.2d 151, 153, 223 Minn. 402. 
N.Y.—In re Van Nostrand’s Will, 279 N.y.S,2d 806, 53 
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Minn.—In re Karger’s Estate, 93 N.W.2d 137, 253 
Minn. 542. 
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DeLCh. 200, 60 A.L.R.2d 1175. 

U,S,—Cooper v. Harris, D.C Ill., 499 F.Supp. 266, 
Del—In re Klingaman’s Estate, 128 A.2d 311, 36 
De!.Ch. 200, 60 A.L.R.2d 1175. 

D.C.—Blethyn v. Bidder, supra, n. 14. 
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N.M.—State v. Chavez, 82 P.2d 900, 42 N.M. 569. 
N.Y.—In re Karenius* Estate, 11 N.Y.S.2d 44, 170 
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U.S.—^In re Hayn’s Estate, C.A.Virgin Islands, 266 F.2d 
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F.Supp. 
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N.H. 391. 

Dissolution of marriage 
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r St.2d 25. 

12, 111—Morelli v. Battelli, 386 N.E.2d 328, 25 Ill. 
Dec. 57. ^8 Ill.App.3d 410. 
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24. Del —In re Klingaman’s Estate. 128 A.2d 311, 36 
Del.Ch. 200, 60 A.LR2d 1175 

Ind.—Thacker v Butler, 184 N.E.2d 894, 134 Ind.App 
376, transfer den. 188 N.E2d 418, 243 Ind. 543 
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681, 131 Mich. App 251. 
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Tenn—Adams v. Jackson, supra, n. 11. 
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31. Pa.—In re Shnver’s Estate, 48 A.2d 52, 159 Pa. 
Super. 314. 

33. N.M—In re Gossett’s Estate, supra, n. 11. 
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App.2d 101. 

35. Md.—Rowe v. Cullen, supra, n. 23. 
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38. N.Y.—In re Anonymous’ Estate, 126 N.YS.2d 
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40, affd., C.A., 444 F.2d 528, cert, den 92 S.Ct. 
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Partition 

La.—Wimberly v King, App., 179 So. 515. 

Statute held valid 

U.S.—Labine v. Vincent, La., 91 S.Ct. 1017, 401 U.S. 
532, 28 L.Ed.2d 288, reh den. 91 SCt 1672, 402 
U.S. 990, 29 L.Ed.2d 156—^Strahan v. Strahan, 
C.A.La.. 444 F.2d 528, cert, den 92 S.Ct. 284, 404 
U.S. 949, 30 LEd2d 265. 
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Misc.2d 855. 
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Tex,—Boudreaux v. Taylor, Civ.App., 353 S.W.2d 901. 
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44.1. N.M.—State v. Chavez, supra, n. 19—In re 
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47. Ill—People v. Moczek. supra, n. 11. 

Md.—Rowe v. Cullen, supra, n. 23. 
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54 N.J.Super. 149, revd. on oth, grds. 156 A.2d 
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48. U.S.—Scalzi v. Folsom, D.CR.L, 156 F.Supp. 
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207 F.Supp. 912—Eskra v Morton, C.A.Wis., 524 
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Cal—In re Paterson’s Estate, supra, n. 11. 
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Fla.—Dixon v Becker, 184 So. .114, 134 Fla. 547. 
Ga.—Cooper v Melvin, 154 S.E2d 373, 223 Ga. 239. 
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Mass.—Lowell v. Kowalski, 405 N.E.2d 135. 

Miss.—Taylor v. Jackson, 12 So.2d 144, 194 Miss. 441. 
N.J.—Bartholdi v Dumbeky, 117 A.2d 518, 37 NJ.Su- 
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A.2d 550, 71 NJ.Super. 190-In re Wee^t’s Es- 
tate, 178 A.2d 113, 72 N.J.Super. 325—Schmoll v. 
Creecy. 254 A.2d 525, 54 N.J. 194, 38 A.L.R.3d 
605. 

N.M.—State v. Chavez, supra, n. 19. 

N.Y—In re Underhill’s Estate, 28 N.Y.S.2d 984, 176 
Misc. 737—In re Van Nostrand’s Will. 279 N.Y. 
S.2d 806, 53 Misc.2d 835. 

Ohio—Porsberg v. Klein, supra, n, 19. 

Pa.—Commonwealth v. Campagna, Co.. 40 Pa.Dist. & 
Co. 478, 89 Pittsb.Leg.J. 23—Frazier v. Oil Chemi* 
cal Co. 179 A.2d 202. 407 Pa. 78. 

Tenn.—Adams v. Jackson, supra, n. 11—Henderson v. 
Linston, 209 S.W.2d 38, 186 Tenn. 273. 

49. Ky.—Pendleton v. Pendleton, 531 S.W.2d 507, 
vac. 97 S.Ct. 2164, 431 U.S. 911, 53 LEd.2d 220. 
on remand, Sup., 560 S.W.2d 538. 

Miss.—Akers v. Johnson’s Estate, 236 So.2d 437. 
NY—Anonymous v. Anonymous, 22 N.Y.S.2d 598, 

174 Misc. 906 

50. Del—In re Klingaman’s Estate, 128 A.2d 311, 36 
Del.Ch 200, 60 A.L.R.2d 1175. 
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66. U.S.—Arcand v. Flemming, D.C.Conn., 185 
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104 F.Supp. 729. 
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App., 57 So.2d 50—Goms v Gates, App., 93 
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42. Cal.—In re Esposito’s Estate, 135 P.2d 167, 5‘ 
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Kan.—Meyer v. Rogers, 244 P.2d 1169, 173 Kan. 124 
Va.—^Withrow v. Edwards, supra, n. 12. 
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testing witness need not be in any partictt< 
lar form 

Minn.—In re Karger’s Estate, 93 N.W.2d 137, 252 
Minn. 542. 
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U.S.—Trimble v poidon. III., 97 S.Ct. 1459, 430 U.& 
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53. 

Number of witnesses 

N.M.—In re Haskew’s Estate, 245 P,2d 841, 56 N.M. 
506. 
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49. Paternity action before father’s death un¬ 
necessary 

D.C—In re Estate of Glover, App., 470 A.2d 743. 

50. Iowa—In re Felle’s Estate, 23 N.W.2d 910, 237 
Iowa 1082. 

57. Ala.—Cross v. Rudder, 380 So.2d 766. App. after 
remand 404 So.2d 8. 
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65. Fla.—Wall v. Altobello, 49 So.2d 532—In re 
McCollum's Estate, 88 So.2d 537. 

67. Fhu—In re McCollum’s Estate, 88 So.2d 537. 
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^ 726. 
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72. N.C—Teague v. Wilson, 17 S.E2d 9, 220-N.C 
241. 

76. Fla.—Wall V, Altobello, supra, n. 65. 

Wis.—In re Schalla’s Estate, 86 N.W.2d 5, 2 Wis.2d 38, 
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Kan. 282. 

Tenn.—Muse v. Sluder, App., 600 S.W.2d 237. 
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Statutory limitation valid 
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464 U.S. 816, 78 L.Ed.2d 86. 

N.Y.-In re Crawford’s Estate, 315 N.Y.S.2d 890, 64 
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S.E.2d 189, 41 N.OApp. 571. 
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Common, general, or current report or rumors 
(1) Iowa—In re Wulfs Estate, 48 N.W.2d 890, 242 
Iowa 1012. 33 A.L.R.2d 698. 

Burden of proof in rebuttal of acknowledgment 

Miss.—Crosby v. Triplett, 195 So.2d 69. 

87. Wis.—In re SchaHa’s Estate, 86 N.W.2d 5. 2 
Wis.2d 38. 

Secondary evidence 

Fla.—In re McCollum’s Estate, 88 So.2d 537. 

89. Md.—Harris v. Brinkley, 365 A.2d 304, 33 Md 
App. 508. 

90. Md.—Harris v. Brinkley, 365 A.2d 304, 33 Md. 
App. 508. 
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4. N.D.—C L W. V. M. J.. 254 N.W.2d 446. 

R.I.—Industrial Nat. Bank of R.I. v. Iscle, 273 A.2d 
311, 108 R.L 144. 

7. Fla.—In re McCollum’s Estate, 88 So.2d 537. 
N.M.—In re Haskew’s Estate, 245 P.2d 841, 56 N.M. 
506. 

Teniu—Allen v. Harvey, 568 S.W.2d 829. 

12. ' Fla.—In re Burris Estate, 361 So.2d 152. 

111.—Cody V. Johnson, 415 N.E2d 1131, 47 lU.Dec. 
818. 92 Ill.App.3d 208. 

La.—Cameron v. Rowland, 23 So.2d 283, 208 La. 663. 
N.M.—In re Haskew’s Estate, supra, n. 7. 

N.Y.—Estate of McLeod, 430 N.Y.S.2d 782, 105 
Misc.2d 1011 

Tenn.—Muse v, Sluder, App., 600 S.W.2d 237. 
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13. Fla,—In re Home's Estate, 7 So.2d 13, 149 Fla. 

710, ' 

Ind.—Haskett v, Haskett, 327 N.E2d 611 164 Ind. 
App. 105. 

Ky.—Caudill v, audill, 257 S.W.2d 557. 

Miss.—Crosby v. Triplett, 195 So.2d 69. 

Mont.—In re Click's Estate, 346 P.2d 987, 136 Mont. 
176. 

N.M.—Matter of Padilla’s Estate, App., 641 P.2d 539, 
97 N.M. 508. , 

Okl.—In re Gathings* Estate, 187 P.2d 981, 199 Okl. 
460. 

14. U.S.—Trimble v. Gordon, Ill., 97 S.Q. 1459, 430 
U.S. 762, 52 L.Ed.2d 31. 

Md.—Harris v. Brinkley, 365 A.2d 304, 33 Md.App. 
508. 

17. Ark.-Foni v. King, 594 S.W.2d 227, 268 Ark. 
128. 

Fla.—In re McCollum's Estate, 88 So.2d 537. 

Tex.—Bdl V. Hinkle, Civ.App., 607 S.W.2d 936, cert, 
den. 102 S.Ct. 115, 454 U.S. 826, 70 L.Ed.2d 100. 

Geueral aid notorious recognition 
N.M.—In re Haskew's Estate, supra, n. 7. 
Recognition in writing 

N.C.—Teague v. Wilson. 17 S.E2d 9, 220 N.C 241. 
20. La,—Succession of Vincent, App., 229 So.2d 449, 
writ ref. 231 $o.2d 395,255 La. 480, affd. 91 S.Ct. 
1017^ 401 U.S. 532, 28 LEd.2d 288, reh. den. 91 
S.6. 1672. 402 U.S. 990, 29 L.Ed.2d 156. 


Retroactive application 

La.—Blackshire as Administratrix of Blackshire’s Estate 
V Thome, App. 5 Qr, 427 So.2d 623. 

22. U.—Succession of Wesley, 69 So 2d 8, 224 In. 
182—Succession of Thenot, App., 185 So 2d 361, 
writ ref. 187 So.2d 443, 249 U 464 
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25. Child held entitled to share where only 
fhther was incapable of contracting mar* 
riage 

La.—Succession of Verrett, 70 So.2d 89, 224 La. 461 

31. U.S.—Mendoza v. Secretary of Health and Hu¬ 
man Services, CA.Puerto Rico, 655 F.2d 10. 

N.Y.—Matter of Estate of Del Valle, 481 N.Y.S.2d 232, 
126 Misc.2d 78. 

Natural children held not entitled to inherit 
under circumstances 

U.S.—Marquez v. Aviles, C.A.Puerto Rico, 252 F.2d 
715, cert. den. 78 8.0. 917, 356 U.S. 952, 2 
EEd.2d 845 

§ 27. -From Each Other 

Library References 
Children Out-of-Wedlock <©»84. 
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41. Statute construed 

N Y.—Matter of Fay’s Estate, 375 N.E.2d 735, 44 
N.Y.2d 137, 404 N.Y.S.2d 554. App. dism. 99 
S.Ct. 820, 439 U.S. 1059, 59 L.Ed.2d 25, reh. den. 
99 S.Q. 1521, 440 U.S. 968, 59 L.Ed.2d 784. 

42. S.C.—Evans v. Ravenel, 31 S.E2d 347, 205 S.C. 
224. 
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43. Mass.—Vallin v. Bondesson, 196 N.E2d 191, 346 
Mass. 748. 7 A.LR.3d 670. 

N.Y.—In re Karemus’ Estate, 11 N.Y.S.2d 44, 170 
Misc. 652. 

46. La.—Succession of Wesley, supra, n. 22. 

Mass,—Vallin v. Bondesson, 196 N.E2d 191, 346 Mass. 
748, 7 A.LR.3d 670 

48. Mass.—Vallin v. Bondesson, 196 N.E2d 191, 346 
Mass. 748, 7 A.L.R.3d 670. 
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54, La,—Wilson v. Rogers, App., 14 So.2d 650. 

Adulterous bastards not within rule. 

La,—State v. De Lavallade, 39 So.2d 183. 

La.—State v. De Uvallade, 39 So.2d 845, 215 La. 123 
56. La.—^Wilson v. Rogers, supra, n. 54. 

§ 28. Inheritance between Legit¬ 
imate and Illegitimate Chil¬ 
dren of Same Mother 

Library References 
Children Out-of-Wedlock 'S»84. 

59. La.—Succession of Wesley, App., 64 So.2d 470, 
transf. 62 So.2d 625, 222 U. 411, affd. 69 So.2d 8, 
224 U. 181 

La.—Succession of Wedcy, supra, n. 22. 

60. N.Y.-In re Stance’s Estate, 245 N.Y.S.2d 69, 41 
Misc.2d 419. 

Right not conferred ' % 

(2) Other instances. 

Md.—Penman v. Ayers, 156 A.2d 638, 221 Md. 154. 
64. III.—Spencer v. Bums, 108 N.E2d 413, 413 lU. 
240. 

page 133 

67. Ga.—Alexander v. Lamar, 10 S.E2d 42, 190 Ga. 
656. 

La.—Standard Oil Co, of N.J. v. Perkins, App., 29 
So.2d 502. 
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Pa.—Commonwealth v. Campagna, Co., 40 Pa.Dist A 
Co. 478, 89 Pittsb.Leg.J 23. 

Tenn.—Henderson v. Linston, 209 S.W.2d 38, 186 
Tenn. 273. 

Statute held invalid 

ND.—In re Jensen’s Estate, 162 N.W.2d 861, 

69. N.D.—In re Jensen’s Estate, 162 N.W,2d 861. 

§ 29. Inheritance from or through 
Bastards 

Library References 
Children Out-of-Wedlock ^89. 
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72. lU—Zepeda v. Zepeda, 190 N.E2d 849, 41 HI 
App.2d 240, cert. den. 85 S.a. 444, 379 U.S. 945, 
13 LEd.2d 545. 

N.J.—Hammond v. Pennsylvania R. Co„ 148 A2d 515, 
54 N J.Supcr. 149. Revd. on oth. grds. 156 A.2d 
689, 31 NJ. 244 

Pa.—Frazier v. Oil Chemical Co., 179 A.2d 202, 407 
Pa. 78. 

Procedure 

Ga.—Squire v. Vazquez, 183 S.fe. 126, 52 Ga.App. 217. 

ControUiug English law unaffected by United 
States Supreme Court decision 

N.Y.-In re Kirkby’s Estate, 299 N.Y.S.2d 873, 59 

^ Misc.2d 584. 

74. Ala,—Hudson v. Reed, 66 Sa2d 909. 

75. Del.—In re Klmgaman’s Estate, 119 A.2d 748, 35 
Del.Ch. 402, revd. on oth. grds. 128 A.2d 311, 36 
DelCh. 200, 60 A.LR.2d 1175 

Ind.—A - B -V. C - d -, 277 N.E2d 599, 

150 Ind.App. 535. 

La.—CJJS. cited in Succession of Vincent, 229 So.2d 
449, 452, writ ref. 231 So.2d 395, 255 La. 48a affd. 
91 S.Ct. 1017, 401 U.S. 532, 28 LEd.2d 288, reL 
den. 91 S.Ct. 1672, 402 U.S. 990, 29 LEd.2d 156. 

Miss.—Malone v. Pope, 196 So. 319, 189 Miss. 46^ 

S.C.—Evans v. Ravenel, supra, n. 42. 

Inheritance through illegitimate daughter of 
common ancestor 

Cal.—In re Paterson’s Estate, 93 P,2d 825, 34 CaL 
App.2d 305. 

77. N.M.—In re Gossett’s Estate, 129 P.2d 56, 46 
N.M. 344, 142 A.L.R. 1441. 

78. Cal.—In re Paterson’s Estate, supra, n. 75. 

Me.—^Whorff v. Johnson, 58 A.2d 553, 143 Me. 198, 3 
A.L.R.2d 160. 

N.Y.—In re Van Nostrand’s WUl, 279 N.Y.S.2d 806, 53 
Misc.2d 835. 

Pa.—In re Scheirer’s Estate, 21 Lehi^ CaLJ. 142, 59 
York Lcg.Rcc. 11. 

S.C.—Evans v. Ravenel, supra, n. 42. 

Tenn.—Adams v. Jackson, 126 S.W.2d 899, 23 Tenn. 
App. 118—Henderson v. Linston, supra, n. 67. 

Statute inapplicable 

Pa.—In re Reed’s Estate, 27 D. & C.2d 527. 

Paternity not established 

N.C.—Estate of Stem v. Stem, 311 S.E,2d 909, 66 
N.CApp. 507, affd. 322 S.E.2d 771, 312 N.C. 486, 
app. dism. 105 S.a. 2010, 85 LEd.2d 294. 

81. Iowa—Ramsay v. All Unknown Claimants to Real 
Estate, 42 N.W.2d 386, 241 Iowa 715. 

Miss.—Taylor v. Jackson, 12 So.2d 144, 194 Miss. 441. 

page 135 

82. Iowa—Ramsay v. All Unknown Claimants to Real 
Estate sii^pra, n. 81. 

91. La.—Succession of Wesley, supra, n. 21 

92. La.—State v. De Lavallade, supra, n. 54. 

93. La.-^ucce$sion of Wesley, supra, n. 21 
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1. Del—In re Klingaman's Estate, 128 A.2d 311, 36 
Dd.Ch. 200, 60 A.LR.2d 1175. 
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Ky.—Crutcher’s Heirs v. Tilford. 269 S.W 2d 227, 48 
A.LR.2d 757. 

N.Y.--Anonyinous v. Anonymous, 22 N.Y.S.2d 598, 
174 Mtsc. 906. 

Mass.—Vallin v. Bondcsson. 196 N.E.2d 191, 346 Mass. 
748, 7 A.L.R.3d 670. 

7. U.—Succession of Wesley, 69 So 2d 8, 224 U 182. 
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10. Del—In tt Scott's Estate, 67 A.2d 414, 31 
DeLCh. 227. 

La.—Ellis V. Union CcMnpress & Warehouse Co, App., 
178 So. 726. 

12 La.—Succession of Wesley, supra, n 7, 

OkL—Parish v. Ned, 264 P.2d 762. 

Rule changed by statute 

N.C.—Board cf Education of Chowan County v. John¬ 
ston, 29 S.E.2d 126, 224 N.C. 86. 

14. Both intestate and deceased mother illegit¬ 
imate 

Ky.—Crutcher’s Heirs v. Tilford, supra, n. 1. 

17. La.—Succession of Wesley, supra, n. 7. 

18. CaL—In re Paterstni's Estate, 93 P.2d 825, 34 
CaLApp.2d 305. 

N.C—JoHy V. Queen, 142 S.E2d 592. 264 N.C 711. 

19. Del—In re Klingaman’s Estate, 128 A.2d 311, 36 
DeLCh. 200, 60 A.L.R.2d 1175. 

Miim.—CJJS. quoted at length in In re Kuenzii's Es¬ 
tate, 17 N.W.2d 309, 219 Minn. 176. 

Evidence establishing relationship between 
mother and Olegitiiiiate 

lowa^In re Felle's Estate, 23 N.W,2d 910, 237 Iowa 
1081 

20. Mass—Vallin v. Bondesson, 196 N.E2d 191, 346 
Mass. 748, 7 A.L,R.3d 670. 

N.M.—State v. Chavez, 82 P.2d 900, 42 N.M. 569, 

Motherhood determinative 

Ky.—Fuson v. Mills, 249 S.WJd 30. 

21 Ark.—Daniels v. Johnson, 226 S.W 2d 571, 216 
Ark, 374, 15 A.L.R.2d 1401. 

Va.—King v. Cbm., 269 S.E2d 793, 221 Va. 251. 

24. Dd.—In re Klingaman's Estate, 128 A.2d 311, 36 
DeLCh. 200, 60 A.L.R.2d 1175. 
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30. In Lonlsfaaa descendants of legithnate brothers 
and sisters do not inherit fhm illegitimate dece¬ 
dent 

La.—Succession of Israel, App., 146 So.2d 53. 

32. Term.—Hendoson v. Linston, 209 S.W.2d 38, 186 
Tenn. 273. 

33- Tenn.—Adams v. Jackson, 126 S.W.2d 899, 23 
Tenn. App. 118. 
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36. N.Y.—In re Vincent’s Estate, 71 N.Y,S.2d 165, 
189 Misc’489. 

Tenn.—CJ.S. cited in Adams v. Jackson, 126 S.W.2d 
899, 23 Tenn.App. 118. 

Father held entitled under statifte 

m—In re Stewart’s Estate, 268 N.E2d 187, 131 Ill. 
App2d 183. 

Me.—Johaiinesen v. Pfeiffer, 387 A.2d 1113. 

37. NJ.—Matter of Adoption of a Child by A.R., 378 
A.2d 87, 152 NJ.Super. 541. 

Father’s heirs or Und^ entitled to inherit 

N.M.—State v. Chavez, supra, n. 20. 

40. La.—^Ellis v. Union Compress &. Warehouse Co., 
supra, n. 10. 

41. N.Y.—In re Simpson’s Estate, 24 N.Y.S.2d 954, 
175 Misc. 718, afld. 30 N.Y.S.2d 843, 262 App. 
Div. 1001—In re Kirkby’s Estate, 293 N.Y.S.2d 
1008, 57 Misc.2d 982, reconsideration den. 299 
N.y.S.2d 873. 59 Misc.2d 584. 

S.C.—Evans v. Ravenel. 31 S.E2d 347, 205 S.C. 224. 

Tenn.—Anderson v. Anderson. 372 S.W.2d 452, 52 
Tenn.App. 241. 


43 N.Y —In re Stance’s Estate, 245 N.Y S.2d 69, 41 
MLsc.2d 419. 

45. Ohio—Porsberg v. Klein, App., 53 N.E2d 63 

46. D.C—Blethyn v Bidder, DC, 80 FSupp. 962 
N.M.—State v. Chavez, supra, n. 20. 

Inheritance from ancestor or collateral kindred 

(1) Miss.—Malone v Pope, 196 So 319, 189 Miss. 
46. 

(2) Other matters. 

Miss.—Matter of Estate of Kimble, 447 So.2d 1278. 
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49. D.C.—Blethyn v. Bidder, supra, n. 46. 

53 Ill—Gregory v LaSalle County, 234 N.E2d 66, 
91 Ill.App. 290 

55. Consideration and construction of statutes 

(5) Other matters 

La.—Shons v. Daniel, App. 2 Cir., 447 So 2d 522. 
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62. Ill,—Zepeda v. Zepeda, 190 N E2d 849, 41 Ill. 
App.2d 240, cert. den. 85 S.Q. 444, 379 U.S 945, 
13 L.Ed.2d 545.- 
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73. La.—Succession of Wesley, supra, n 7. 

§ 31. Gifts 

Library References 
Children Out-of-Wedlock <3=»83. 

76. 18 C.J. p. 165 notes 12, 13. 

A conveyance by the mother to her illegitimate child 
has been held to be supported by good consideration.— 
Ivey V. Granberry, 66 N.C 223. 

77. In South Carolina 

(4) Bynum v. Prudential Ins. Co. of America, D.C. 
S.C.. 77 RSupp. 56—White v. White, 48 S.E2d 189, 
212 S.C 440, 

§ 32. Nature 

Library References 
Children Out-of-Wedlock ®»30- 
-32. 
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78. CaL—Perez v. Singh, 97 Ca].Rptr. 920, 21 C.A.3d 
870. 

Ind.—Goins v. Lott, App., 435 N.E2d 1002. 

Kan,—Gross v, VanLerberg, 646 P.2d 471, 231 Kan. 
401. 

La.—State in Interest of Poche v. Poche, App., 368 
So.2d 175, writ den.. Sup., 370 So.2d 577. 

Issues held equitaUe 

Cal.—Kyne v. Kyne, 160 P.2d 910, 70 Cal.App.2d 
80—Kemppainen v. Hester, 248 P.2d 103, 113 
C.A.2d 472. 

Reimbursing expenses to mother 

N.C.—Tidwell v, Booker, 225 S.E2d 816, 290 N.C. 98. 

Promise to support as basis of suit 

Nev.—Bruno v. Schoch, 582 P.2d 796, 94 Ncv. 712. 

79. Colo.—Yeager v. People, 181 P.2d 442. 

D.C—Davis v. District of Columbia, Mun.App., 102 
^ A.2d 842. 

La.—Adoption of Latiolais, App., 376 So.2d 555, affd. 
Sup., 384 So.2d 377. 

Md.—Kennard v. State, 10 A.2d 710, 177 Md. 549. 
Mich.—People v. McFadden, 79 N.W,2d 869, 347 
Mich 357.- 

Minn.—CJ,S. cited in State v Sax, 42 N.W.2d 680, 
683. 231 Minn. 1, 18 A.L.R.2d 929. 

Miss.—Boykin v. West, 184 So. 624, 183 Miss 567— 
Dunn V. Grisham, 157 So.2d 766, 250 Miss. 74, 
NJ.—Slate (F) v. M., 233 A.2d 65, 96 NJ.Super. 335. 
Ohio—State ex rel. Love v. Jones, 128 N.E.2d 228, 98 
Ohio App. 45, 50 A.L.R.2d 1022. 

Tenn.—Neely v. State, 146 S.W.2d 140, 177 Tenn. 65. 
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Vt.—Beattie v. Trayunor, 42 A.2d 435, 114 Vt. 238, 159 
A.L.R. 1399. 

Historical construction considered 

Ohio—State ex rel. Gill v. Volz, 100 N.E.2d 203, 156 
Ohio St. 60. 

Not truly criminal 

Ind.—J. E. G. V. C. J. E, 360 N.E2d 1030, 172 
Ind.App. 515. 

Pa.—Com. V. Luciano, 208 A.2d 881, 205 Pa.Super. 
397. 

Rules of Civil Procedure held not apply to 
paternity cases in juvenile courts 

Tenn.—^Patrick v. Dickson, 526 S.W.2d 449. 

80. Ala.—Eason v. State, 4 So.2d 190, 30 Ala.App. 
224, cert. den. 4 So.2d 192, 241 Ala 570—Mizell 
v. State, 122 So.2d 607, 41 Ala App. 36 

Ariz.—State v. Horn, 449 P2d 317, 9 Ariz.App. 81— 
State v. Long, 468 P.2d 621, 12 Ariz,App. 170 

Ark—Scott V. State, 292 S.W. 979, 173 Ark. 625—Platt 
v. Ponder, 346 S.W. 687, 233 Ark. 682—Waddell v. 
State ex rel. Meeks, 357 S W.2d 651, 235 Ark. 293, 
94 A.L.R.2d 1126. 

Colo.—Yeager v. People, supra, n. 79. 

Conn.—Crawley v. Brown, Cir.A.D., 238 A,2d 453, 4 
Conn.Cir. 636—Kelsaw v. Green, Cir.A.D., 276 
A.2d 909. 6 Conn.Cir. 516. 

D.C.—Perry v. District of Columbia, App., 212 A.2d 
339—District of Columbia v. Howie, App., 230 
A.2d 715—District of Columbia v. Faison, App., 
278 A.2d 688. 

Hawaii—^Territory of Hawaii v. Lanier, 40 Haw. 65— 
Territory of Hawaii v. Duvanchelle, 40 Haw. 534. 

IlL—People ex rel. Jones v. Schmitt, 242 N.E2d 275, 
101 Ill.App.2d 183—Alsen v. Stoner, App., 252 
N.E2d 488. 114 IlLApp.2d 216—People ex rel. 
Harris v. Williams. 291 N.E.2d 323, 8 Ill.App.3d 
821. 

Ind.—Kintz v State, 124 N.E 739, 71 Ind.App. 225— 
Jackson v. Geiger, 85 N.E.2d 636, 227 Ind. 265— 
Thomas v. Farr, 207 N E.2d 650, 137 Ind.App. 
269-0. Q. V. L. R., 328 N.E.2d 233, 164 Ind.App. 
227. 

Iowa—State ex rel. Bissell v. Devore, 281 N.W. 740, 225 
Iowa 815, 118 A.L.R. 1104. 

Kan.—State ex rel. McGhee v. Settlemeyer, 250 P.2d 
830, 173 Kan. 671—State ex rel. Mayer v. Pinker¬ 
ton, 340 P.2d 393, 185 Kan. 68. 

Ky.—CJftS. quoted in Commonwealth ex rel. Baker v, 
Bondie, 126 S.W.2d 148, 149, 277 Ky. 207—Pen¬ 
dleton V. Com. ex rel. Rawlins, 349 S.W.2d 832. 

Me.—Thut V. Grant, 281 A.2d 1. 

Md.—Kimble v. Keefer, 272 A.2d 668, 11 Md.App. 48. 

Mass.-^m. v. Lanoue,.95 N.E2d 925, 326 Mass. 559. 

Mich.—Houfek v. Shafer, 151 N.W.2d 385, 7 Mich. 
App. 161. , 

Minn.—CJ.S. cited in State v. Sax, 42 N.W.2d 680, 
682, 231 Minn. 1,18 A.L.R.2d 929—State v. Lend¬ 
er, 124 N.W.2d 355, 266 Minn. 561—State v, Tol- 
berg, 140 N.W,2d 845, 273 Minn. 221—State ex 
rel. Nelson v. Nelson, 216 N.W,2d 140, 298 Minn. 

438. 

Miss.—Hull V. Jackson, 121 So.2d 4, 238 Miss. 870— 
CJJS. cited in Dunn v. Grisham, 157 So.2d 766, 
768, 250 Miss. 74 

Neb.—Lockman v. Fulton, 76 N.W.2d 452, 162 Neb. 

439. 

N.J.—State V. Clark, 275 A.2d 137, 58 N.J. 72. 

N.Y.—In re Com’r of Social Services of City of New 
York, 348 N.Y.S.2d 831, 75 Misc.2d 971—Torino 
v. Cruz, 369 N.Y.S.2d 291, 82 Misc.2d 684. 

N.C.—State v. Summerlin, 29 S.E2d 462, 224 N.C. 178. 

Ohio—Crawford v. Hasberry, 186 N.E2d 522—Smith 
V. Lauten.slager, 240 N.E.2d 109, 15 Ohio App.2d 
212—Sheppard v. Mack, 427 N.E2d 522, 68 Ohio 
App.2d 95, 22 0.0.3d 104. 

OkL—Buck V. State, 241 P.2d 191, 206 OkL 71—Sim- 
mon.s v. State, 299 P.2d 1109—Leach v. State ex 
rel. Cooper, 398 P,2d 848—Harris v. State, Cr., 430 
P.2d 337. 

Pa.—Com. v. Dunnick, 202 A.2d 542, 204 Pa.Super. 
58—Com. ex rel. Miller v Dillworth, 205 A.2d 
111, 204 Pa.Super. 420—Com, ex rel.'Walls v. 
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Walls, 8 Adams L.J. 59—Com. ex rel. Riddle v. 
Anderson, 323 A.2d 115, 227 Pa.Super. 68, 

S.D.—Vander Werf v. Anderson, 195 N.W.2d 145, 86 
S.D. 321. 

Temi.—Frazier v. McFeiren, App., 402 S.W.2d 467, 55 
Tenn.App. 431. 

Tex.—^Martinez v. Department of Human Resources By 
and Through Estrada, Civ.App, 620 S W.2d 805. 
Utah—State v. Judd, 493 P.2d 604, 27 Utah2d 79— 
Brown v. Marrelli, 527 P.2d 230. 

Vt.—CJJ5. cited in Bielawski v. Burke, 147 A.2d 674, 
676, 121 Vt. 62, 69 A.L.R.2d 1373 
Wash.—State v. Schimschal, 437 P.2d 169, 73 Wash.2d 
141_State V. Bowen, 498 P.2d 877, 80 Wash.2d 
808—State v. Casey, 503 P.2d 1123, 7 Wash.App. 
923. 

W.Va.—State ex rel. Worley v. Lavender, 131 S.E.2d 
752, 147 W.Va. 803—State ex rel. Toryak v. Spag* 
nuolo, 292 S.E.2d 654 overruling State ex rel. Wor¬ 
ley V. Uvender, 147 W.Va. 803, 131 S.E2d 752 
(1963), State ex rel. Crouser v.^Merccr, 141 W Va. 
691, 92 S.£.2d 745 (1956), an3 other prior incon¬ 
sistent decisions. 

Wis.—State ex rel. Lyons v. De Valk, 177 N W.2d 106, 
47 Wis.2d 200. 

Wyo.—CJ,S. cited In X v. Y, 482 P.2d 688, 690. 
Although crimiiuil in form, etc. 
ni.— People ex rel. Elkin v. Rimicci, 240 N.E.2d 195, 97 
IllApp.2d 470-Clark v. Brown, 257 N E.2d 565, 
121 Ill.App.2d 280. 

Mass.—Com. v. Dias, 432 N.E2d 506, 385 Mass. 455. 
Minn.—State v. Stevens, 157 N.W.2d 52, 279 Minn. 
390. 

Neb.—Rozgall v. Donance, 23 N.W.2d 85, 147 Neb. 
260. 

R.I.—Oliveira v. Santosuosso, 230 A.2d 864, 102 R.I. 
362. 

Vt.—Bielawski v. Burke, 147 A.2d 674, 121 Vt. 62, 69 
A.L.R.2d 1373. 

W.Va.—State ex rel. Crouser v, Mercer, 92 S.E.2d 745, 
141 W.Va. 691. 

Not intended to punish parents 
Md.—Corley v. Moore, 203 A.2d 697, 236 Md. 241, 
Prosecution for rape distinguished 
Or.—State v. Morrow, 75 P.2d 737, 158 Or. 412, reh. 
den. 76 P.2d 971, 158 Or. 412. 

Corpus Juris Sccundnin has been referred to for a 
collection of the cases holding the proceeding to be civil 
in a case where the proceeding was held quasi-criminal 
under the applicable statutes.—State, on Complaint of 
Johnson v. Wright, Del., 3 A.2d 74. 75, 9 W.W.Harr. 
552. 

Under uniform reciprocal enforcement of sup¬ 
port act 

Mass.—M V. W, 227 N.E2d 469, 352 Mass. 704. 

liberal construction 

N.Y.—Humphrey v, Norden, 359 N.Y.S.2d 733, 79 
Misc.2d 192. 

limely notice 

N.Y.-Jayncs v. Tulla, 416 N.Y.S.2d 357, 70 A.D.2d 

68a 

Not applicable to paternity cases in juvenile 
courts 

Tenn.—Tennessee Dept, of Human Services v. Patter¬ 
son, 605 S.W.2d 541. 
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81. Ala.—State v. Horton, Civ.App., 373 So.2d 1093, 
aiTirmed 373 So.2d 1096. 

Dd.—State V. Kempner, 138 A.2d 504, 1 Storey 109— 
State v. Grace, 286 A.2d 754. 

Ga.—Luke v. State, 18 S.E.2d 642, 66 GaApp. 589. 
Mass.—Com. v. MacKenzie, 334 N.E2d 613, 368 Mass. 
613. 

Mo.—James - v. Hutton, App., 373 S.W.2d 167. 

N.Y.—Duerr v, Wittmann, 171 N.Y,S.2d 444, 5 A.D.2d 
326. 

Distinguished from abandonment of children 

Ga.—Williams v. State. 98 S.E2d 373, 213 Ga. 221. 


In Marvland 

(1) Formerly a bastardy proceeding was deemed 
criminal—Kisner v State, 122 A.2d 102, 209 Md. 
524—Fiege v. Boehm, 123 A.2d 316, 210 Md. 352— 
Lank v State, 149 A.2d 367, 219 Md. 433. 

(2) However, the proceeding under a subsequent stat¬ 
ute is civil, not criminal—Corley v. Moore, 203 A.2d 
697, 236 Md. 241. 

82. Ala.—Hunter v. State, 301 So.2d 541, 293 Ala. 
226. 

Del.—State, on Complaint of Johnson, v. Wright, 3 
A.2d 74, 75, 9 W.W.Harr. 552. 

D.C.—Coleman v. District of Columbia, Mun.App., 83 
A.2d 873—District of Columbia v. Turner, Mun. 
App., 154 A.2d 925—Johnson v. Johnson, Mun. 
App., 183 A.2d 916—Distnet of Columbia v. 
Prather, App,, 207 A.2d 119—Saunders v. Distnet 
of Columbia, App., 263 A.2d 58. 

Mich—Smith v. Robbins, 283 N.W.2d 725, 91 Mich. 
App, 284—Elmore v. EUis, 321 N.W.2d 744, 115 
Mich.App. 609. 

NJ.—Smith V. Walker, 350 A.2d 319, 138 NJ.Super. 
187. 

Distinction stated 

Mass.—M V W. 227 NE2d 469, 352‘MasS. 704. 
Mich.—People v. McFadden. 79 N.W.2d 869, 347 
Mich. 357. 

N.Y.—Scruton v Dziewisz, 131 N.Y.S.2d 580, 284 
AppDiv. 276—^Fowler v. Rizzuto, 132 N.Y.S.2d 
29, 205 Misc. 1088—Duerr v. Wittmann, 171 N.Y. 
S.2d 444, 5 A.D.2d 326. 

Ohio—State ex rel. Steiger v. Gray, 145 N.E2d 162. 
Wash.—State v. Kratzer, 424 P2d 316, 70 Wash.2d 
566. 

“Quasi” defined 

Ohio—State ex rel. Gill v. Volz, 100 N.E.2d 203, 156 
Ohio St. 60. 

N.Y.—Commissioner of Public Welfare of City of New 
York, on Complaint of Carr, v. Kotel, 9 N.Y.S.2d 
1005, 256 App.Div. 352—People on Complaint of 
Fischer v. Jones, N.Y.Child.Ct., 101 N.Y.S.2d 317. 
Ohio—State ex rel. Brooks v. Smith, App., 81 N.E2d 
318. 

Not prosecution for crime 
N.Y.—Anonymous v. Anonymous, 180 N.Y.S.2d 183, 
13 Misc 2d 718, affd. 184 N.Y.S.2d 565, 7 A.D.2d 
979 

Held not quasi-criminal 

Anz,—State ex rel. Green v. Superior Court In and For 
Pima County, 415 P.2d 487, 3 Ariz,App. 473. 

83. NJ.—In re El. 60 A.2d 893, 26 N.J.Misc. 285. 

84. N.Y.—Duerr v. Wittmann, 171 N.Y.S.2d 444, 5 
A.D.2d 326. 

Or—State v. Morrow, supra, n. 80. 

It has been asserted that geographic 
differences explain seeming contra¬ 
diction of holdings.*^’ 

84.5. In New York filiation proceedmgs upstate are 
civil, whereas those in New York Gty are quasi- 
criminal.—People on Complaint of Dow v. Bow¬ 
ers, 170 N.Y.S.2d 546, 9 Misc.2d 873. 

85. N.H.—State v, Tetreault, 85 A.2d 386, 97 N.H. 
260. 

Wash,—State v. Mottet, 437 P.2d 187, 73 Wash.2d 114. 

Statute invalid 

Wash.—State v, Klinker, 537 P.2d 268, 85 Wash.2d 
509. 

Proceeding as for misdemeanor proper 
Mass.—Com. v. MacKenzie, 334 N.E2d 613, 368 Mass. 
613. 

86. D.C.—CJ.S. cited in Fuller v. U.S., Mun.App., 
65 A.2d 589, 591—District of Columbia v. Turner, 
Mun.App., 154 A.2d 925. 

Ha.—Clarke v. Blackburn, App,, 151 So.2d 325—T, J. 

K. v. N. B., App., 237 So.2d 592. 

Ill,—People ex rel. Miceli v. Rembos, 168 N.E2d 562, 
26 Ill.App.2d 429. 

Kan.—State ex rel. Mayer v. Pinkerton, 340 P 2d 393, 
185 Kan. 68. 
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Me.—Inman v. Willinski. 65 A.2d 1, 144 Me. 116, 7 
A.LR.2d 1390. 

Mich.—McFetndge v. Chiado, 323 N.W.2d 470, 116 
Mich.App. 528, app. after remand 371 N.W.2d 898, 
143 Mich.App. 90. 

Neb.—^Timmerman v Timmerman, 81 N,W.2d 135, 163 
Neb. 704, 65 A.L.R.2d 1372—Paltani v. Creel, 100 
N.W.2d 736, 169 Neb. 591. 

N.J.—Eisler v. Toms, 389 A.2d 529, 160 NJ.Super. 272. 
N.Y.—Anonymous v Anonymous, 192 N.Y.S.2d 698, 
20 Misc.2d 131—Charles v James, 290 N.Y.S.2d 
993, 56 Misc.2d 1056. 

N.C.—Allen v. Hunnicutt, 52 S.E.2d 18, 230 N.C. 

49—Jolly v. Queen. 142 S.E2d 592, 264 N.C 711. 
Ohio—In re Paternity, 211 N.E2d 894, 4 Ohio Misc. 
193. 

Tenn.—Bower v. Lunney, 17§ S.W.2d 91, 27 Tenn.App. 

87. 

Vt—Bielawski v. Burkb, 147 A.2d 674, 121 Vt. 62, 69 
AL.R.2d 1373. 

W.Va.—Holmes v. Clegg, supra, n. 80. 

Wis.—State ex rel. Wall v. Sovinski, 291 N.W. 344, 234 
Wis. 336. 

Wyo.—Vigil V. Tafoya, 600 P.2d 721. 

Exclusive procedure 

.(1) Ga.—Thorpe v. Collins, 263 S.E.2d 115, 245 Ga. 

V. 

N.Y.—In re Brown, 210 N.Y.S.2d 355. 28 Misc.2d 642, 
Anonymous v. Anonymous, 348 N.Y.S.2d 938, 75 
Misc.2d 823. 

Ohio—Sullivan v. Wilkoff. 26 N.E2d 460, 63 Ohio 
App. 269-^tate ex rel. Love v. Jones, 128 N.E2d 
228, 98 Ohio App. 45. 50 A.ER.2d 1022—Smith v. 
Smith, 224 N.E2d 925, 11 Ohio Misc. 25. 

Okl.—State v. Boston, 102 P.2d 889, 69 Okl.Cr. 307— 
Lancaster v. State ex rel. Harrod, 426 P.2d 714. 
Vt.—Graham v. Monsergh, 22 Vt. 543. 

(2) Ohio—State ex rel. Love v. Jones, 128 N.E2d 
228, 98 Ohio App. 45, 50 A.L.R.2d 1022 

Action on foreign statute 

(1) Cannot be maintained, 

Iowa—State of Indiana ex rel. Stone v. Holmer, 21 Iowa 
370. 

Vt.—Graham v. Monsergh. 22 Vt. 543. 

(2) Held maintainable. 

N.Y.—B. v. O., 232 A.2d 401, 50 NJ. 93. disappr. 
Kowalski v. Wojtkowski, 116 A.2d 6, 19 NJ. 247. 

Statute not unconstitutional 

Ala.—Harris v. State, 356 So.2d 623. 

Conn.—Cross v. Wilson, 403 A.2d 1103, 35 Conn.Sup. 
628—Commissioner of Welfare v. Rynecki, 426 
A.2d 1329, 37 Conn.Sup. 560. 

Fla.—Kendrick v. Everbeart, 390 So.2d 53. 

Ga.—Perini v. State, 264 S.E2d 172, 245 Ga. 160. 
Kan.—State ex rel. Wingard v. Sill, 576 P.2d 620, 223 
Kan. 661. 

Md.—^Thompson v. Thompson, 390 A.2d 1139, 40 Md. 
App. 256, affd. 404 A.2d 269, 285 Md. 488, app. 
dism. 100 S,Ct. 1002, 444 U.S. 1062, 62 LEd.2d 
745. 

N.Y—Ellen N. v. Stuart K., 387 N.Y.S.2d 367, 88 
Misc.2d 280—Lisa Marie UU v. Mario Dominick 
VV, 432 N.Y.S.2d 411, 78 A.D.2d 711. 

R.I.—Waldeck v. Piner, 488 A.2d 1218. 

Tex.—In Interest of B-M-N-* Civ.App., 

570 S.W.2d 493. 

W. Va.—State ex rel. J. L K v. R. A. L, 294 S.E.2d 

142. 

Intervention 

Idaho—Isaacson v. Obendorf, 581 P.2d 350, 99 Idaho 
304. 

Statute unconstitutional ^ 

U.S.—Pickett v. Browt), Tenn., 103 S.Ct. 2199,462 U.S. 
1, 76 EEd.2d 372. 

Paternity of children bom into bigamous mar* 
riage not determinable 

Ill.—People ex rel., Valle v. Valle, 447 N.E2d 945, 69 
IllDec. 510, 113 Ill.App.3d 682. 
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Statute not arbitrary 

W Va.~State ex rel. J. L K. v. R A 1. 294 S E 2d 
141 

87. Cal.—De Weese v. Unick, 162 ai.Rptr 259, 102 
C.A.3d lOa 

Ga.—Washington v. Martin, 43 S.E2d 590, 75 Ga.App 
466. 

Ind,—Fisher v State ex rel Morrow, 74 N.E.2d 743, 
117 Ind.App 552. 

Mass,-Doe v. Roe, 384 N.E.2d 143, 377 Mass. 616 

N.Y.-Wyndcr v. Daniels, 72 N.Y.S.2d 314-B %- S, 
335 N.Y.S.2d 131, 70 Misc2d 728. 

Old.—DuVaU V. DuVall, App., 543 P.2d 766. 

Wis.—State cx rcl. Lang v. Civil Court of Milwaukee 
County, 280 N.W 347. 228 Wis. 411—State cx rel 
Sowle V. Brittich, 96 N.W 2d 337. 7 Wjs2d 353. 

Proceedings held iiroper 

La.—Succession of Richardson, App., 392 So.2d 105, 
writ ref., Sup., 396 So.2d 1324 

S.D.—Acker v. Adamson, 293 N.W 83. 67 S.D. 341. 

Scope of review 

Utah—Slade v. Dennis. 594 P.2d 898. 

Exclusive method 

Wis.—J M, S. V. Benson, 297 N.W 2d 18. 98 Wis.2d 
406. 19 A.L.R. 4th 1074. 

88 . Fla.—Carpenter v. Sylvester, App., 267 So.2d 370, 
58 A.L.R.3d 183. 

Bastardy proceedings presuppose an 
illegitimate child.®® ^ 

883. NJ.—Overseer of the Poor, Borough of Kenil- 
wonh V. Koznowicz, 141 A.2d 567, 50 N.J.Super 
218. 

Determination hy court 

S.C—South Carolina Dept, of Social Services v. Low- 
man. 236 S.E2d 194, 269 S.C 41. 

89. Md.—Quinan v. Schneider, 231 A.2d 37, 247 Md. 
310. 

Mich.—Black v'. Rasile, 318 N.W.2d 475, 113 Mich. 
App. 601. 

Ohio—Poindexter v. Willis, 256 N.E2d 254, 23 Ohio 
Misc.2d 199. construing Illinois law. 

Pa.—Com, v. Tritt, 4 Chest.Co. 418. 

Va.—Brown v. Cora, ex reL Custis, 235 S.E2d 325, 218 
Va.40. 

Most he strictly construed 

Md.—State v Heming, 195 A. 392, 173 Md. 192. 

Neb.—Riedcrer v. Siciunas, 228 N.W.2d 283. 193 Neb. 
580. 

NJ.—State Bd. of Child Welfare v, P.G.F., 154 A,2d 
746, 57 N.J.Super. 370-K.K. v. Estate of M.F.. 
367 A.2d 466, 145 N.J.Super. 250. 

N.Y.—In re Bancroft, 88 N.Y.S.2d 804, 195 Misc. 208, 
app, dism. 96 N.Y.S.2d 109, 276 App.Div. 485— 
Hough V. Light, supra, n. 86. 

Dhio-State ex rel. Hoerres v. Wilkoflf, 105 N.E2d 39, 
157 Ohio St. 286—State cx rcl. Fisher v. McKin¬ 
ney, App., 85 N.E.2d 562—State cx rel. Raydel v. 
Raible, 112 N.E2d 568. affd., App, 117 N.E2d 
480, 40 A.LR.2d 950, app. dism. 120 N.E2d 590, 
162 Ohio St. 74. 

^a.-Com. V. Shook. 236 A.2d 559, 211 Pa.Super 413. 

Jberally construed 

olo—Davb V. People, 86 P.2d 975, 103 Colo. 437. 

f.Y.-Gordon v. Cole, 283 N.Y.S.Zd 787, 54 Misc.2d 
967—Anonymous v. Anonymous, 289 N.Y.S.2d 
792. 56 Misc.2d 711—C. v. L, 305 N,Y.S.2d 69. 61 
Misc.2d 381—B. v. H.. 317 N.Y.S.2d 832, 65 
Misc.2d 754. 

JC.-Joyner v. Lucas, 257 S.E2d 105, 42 N.C.App. 
541, cert. den. 259 S.E.2d 300, 298 N.C. 297. 

.Va.—State ex rel. Crouser v. Mercer, 92 S.E.2d 745, 
141 W.Va. 691—State ex rd. Worley v. Lavender, 
131 S.E.2d 752, 147 W.Va, 803. 

tatutory method of enforcement not exclusive 

al.—Andrade v. Newhouse, 128 P.2d 927, 54 Cal. 
App.2d 339. 

I.— Sturdy v. Sturdy, 214 N E2d 607, 67 IlI.App.2d 
469. 


Kan.—Grayson v Grayson, .320 P 2d 803, 182 Kan. 
285. 

Utah—State v Judd. 493 P2d 604. 27 Utah2d 79— 
State V. Abram, 495 P.2d 313, 27 Utah2d 266. 
Wash.—State v. Russell, 415 P.2d 503, 68 Wash.2d 748. 

Statute held not unconstitutional 
Cal.—Crookham v. Smith, 137 CaI.Rptr. 428, 68 
CA.3d 773. 

Colo —Noffsinger v. Sipes, 422 P2d 639, 161 Colo 413, 
DC—Murphy v District of Columbia, Mun.App., 85 
A.2d 805 

Ra.—Davis v. Department of Health and Rehabilitative 
Services, App., 403 So.2d 584. 

Ill—Happel V. Mecklenburger, 427 N.E.2d 974, 56 
IllDec. 580, 101 lIl.App.3d 107. 

Iowa—^State ex rel. Krupke v Witkowski, 256 N.W.2d 
216. 

Md.—Corley v, Moore, 203 A.2d 697, 236 Md 241. 
Mass.—Com. v. Mack, 405 N.E.2d 1000, 10 Mass.App. 
816. 

Minn,—State on Behalf of Kremin v. Graham, 318 
N.W.2d 853. 

NY.—Mor^ v. Feel, 343 NY.S.2d 220, 73 Misc.2d 
942—Commissioner of Welfare of City of New 
York V. Jones, 343 N.Y.S.2d 661, 74 Misc.2d 1014. 
N.C—State v. Beasley 290 S.E2d 730, 57 N.C.App. 
208, app. dism, review den, 294 S E.2d 225, 306 
N.C 559. 

Pa.—Com v. Pewatts, 186 A.2d 408, 200 Pa.Super. 22. 
Wash.—State v. Pearson, 538 P.2d 567, 13 Wash.App. 
870, 

Wyo.—A v. X, Y. and Z, 641 P.2d 1222, cert. den. 103 
S.Ct. 388, 459 U S. 1021, 74 LEd.2d 518. 

Blood test statute 

U.S.—Little V. Streater, Conn.. 101 8.0. 2202, 452 U.S. 
1, 68 L.Ed.2d 627. 

Ark,—Winston v Robinson, 606 S W.2d 757, 270 Ark. 
996. 

Me.—Burton v Thompson, 87 A.2d 114, 147 Me. 299. 
Md.—Thompson v, Thompson, 390 A 2d 1139, 40 Md. 
App. 256, affd. 404 A.2d 269, 285 Md. 488, app. 
dism. 100 S.Ct. 1002, 444 U.S. 1062, 62 L.Ed.2d 
745 

Mich.—Klein v. Franks, 314 N.W.2d 602, 111 Mich. 
App. 316. 

N.Y.—Carmen I v. Robert K, 439 N.Y.S.2d 801, 109 
Misc.2d 259—Rachelle L v. Bruce M. 453 N.Y. 
S.2d 936, 89 A.D.2d 765. 

Tex.—In Interest of B—- M- N-, Civ.App., 

570 S.W.2d 493. 

Statutes distiiigaished 

NJ.—M, V. F., 158 A.2d 334, 60 N.J,Super. 156. 
Particular provisions construed 
Fla.—Kendrick v. Everheart, 390 So.2d 53. 

Iowa—State ex rel. Krupke v. Witkowski, 256 N.W.2d 
216, 

Mich,—Berry County Dept, of Social Services v. Potter, 
249 N.W.2d 370, 72 Mich-App. 233. 

N.Y.—Uvelacc v. Arden, 235 N.Y.S.2d 501, 17 
A.D.2d 465, motion den. 225 N.E2d 574, 19 
N.Y.2d 701, 278 N.Y.S.2d 889—Martin v. Lane, 
291 N.Y.S.2d 135, 57 Misc.2d 4. 

R.L—Surber v. Pearce, 195 A.2d 541, 97 R.I. 40. 
W.Va.—State cx rel. Worley v. Lavender, 131 S.E2d 
752, 147 W.Va. 803—State ex rel. J.L.K. v. R.A.I., 
294 S.E.2d 142. 

Wyo.—Vigil V. Tafoya, 600 P.2d 721 
Child conceived before marriage and born after 
divorce held not **ciiild born out of wed« 
lock” 

Ill.—Sturdy v. Sturdy, 214 N.E2d 607, 67 IU.App.2d 
469. 

In absence of ambiguity 

Okl-—Lancaster v. State ex rcl. Harrod, 426 P.2d 714. 
Statutory proceeding controlled by legislature 
N.Y.—ABC V. XYZ, 271 N.Y.S.2d 781, 50 Misc.2d 
792. 
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Statute held valid 

Ind —Libertowski v Hojara, 228 N.E.2d 422, 141 Ind. 
App 439. 

Statute held invalid 

U.S.—Mills V. Habluetzel, Tex. 102 S.Ct. 1549. 456 
US. 91, 71 L.Ed.2d 770. 

Colo,—Munn v Munn, 450 P.2d 68. 168 Colo. 76. 
N M,—Stringer v. Dudoich, 583 P.2d 462, 92 N.M. 98. 
N.Y.—Will of Angelis. 410 N.Y S.2d 521, 97 Misc.2d 1. 
Pa—Com. V Staub, 337 A 2d 258, 461 Pa. 486. 

Tenn.—^Tennessee Dept, of Human Services v. Vaughn, 
595 S.W2d 62. 

Tex-In Interest of J A. M, 631 S.W.2d 730 
Wash.—In re Guardianship of Harp, 495 P.2d 1059, 6 
Wash.App. 701. 

W Va.—State ex rel. S. M. B. v. D, A. P. 284 S E 2d 
912. 

Appeal 

N.C—State v. Coffey, 164 S.E2d 39. 3 N.CApp. 133. 

Unborn child included 

Colo.—People v. Estergard, 457 P.2d 698, 169 Colo. 
445 

Paternity 

Iowa—Jensen v Voshell, 193 N,W.2d 86, 59 A.L.R.3d 
678. 

Ohio—Johnson v. Norman, 421 N.E2d 124, 66 Ohio 
St.2d 186, 20 0.0.3d 196. 

Wash.—State v. Douty, 603 P.2d 373, 92 Wash.2d 930. 

Uniform Act on Paternity 

Ky.—Sweat v. Turner, 547 S.W.2d 435. 

Me.—Thut V Gram, 281 A.2d 1. 

Wash,—Matter of Burley, 658 P.2d 8, 33 Wash.App. 
629. 

"Adjudication” construed 
N Y.—M. v T, 322 N.Y.S.2d 834, 66 Misc.2d 1096. 
Statute denied due process 
Ohio—Walker v. Stokes, 375 NE.2d 1258, 54 Ohio 
App.2d 119, 8 0.0.3d 237 

90. Ga.—Cox v State, 70 S.E.2d 100, 85 Ga.App. 
702 

III.—Di Bella v. Cuccio, 155 N.E2d 645, 15 Ill.2d 
58a-DePhillips v. DePhillips, 219 N.E.2d 465. 35 
I11.2d 154. 

Me.—Arsenault v. Gamer, 390 A.2d 1048. 

Ohio—State v. Sharp, App., 70 N,E.2d 159—Wicgel v. 

Burcham, 115 N.E.2d 847, 94 Ohio App. 423. 
Pa.---Com. v. Vespaziani, 6 D. & C,2d 43, 17 Beaver 
140. 

Wis.—State ex rcl. Sowle v. Brittich, 96 N.W.2d 337, 7 
Wis.2d 353. 

Act applied prospectively 

D.C—Murphy v. District of Columbia, Mun.App., 85 
A2d 805. 

Me.—Thut V. Grant, 281 A,2d 1. 

N.Y.—Matter of Lascaris, 432 N.Y.S.2d 426, 105 
Misc.2d 501. 

Wash.—State v. Douty, 603 P.2d 373, 92 Wash.2d 930. 

Statute applied retroactively 

Ind.—Tarver v. Dix, App., 421 N.E.2d 693. 

Miss.—Dunn v Gnsham, 157 So.2d 766, 250 Miss 74. 
N.Y.—Anonymous v. Anonymous, 243 N.Y.S.2d 630, 
40 Misc.2d 492 

N.D.-In Interest of W. M. V., 268 N.W 2d 781. 
Term “in lieu of^ repeals other statutory provi¬ 
sions 

Fla.—Clarke v Blackburn, App., 151 So.2d 325. 

91. Ala.—Ward v. State, 170 So.2d 500, 42 Ala.App. 
529, cert. den. 170 So.2d 504, 277 Ala. 703. 

D.C—Peters v. Distnet of Columbia, Mun.App., 84 
A.2d 115. 

Hawaii—Doe v. Roe, 648 P.2d 199, 3 Haw.App. 241. 
Iowa—State ex rel. Buechler v. Vinsand, 318 N.W.2d 
208. 

Or.—Gostevskyh v. Kalugin, 492 P.2d 826, 7 Or.App. 
623. 
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A change in paternity law, which is 
remedial in nature, and does not affect 
substantive righte, can be applied 
retroactively.’' ^ 

91.5. Ind.—R.L.G. v. T.LE by D.D.E., App. 4 Dist., 
454 N.E2d 1268. 

92. D.C.—Cupo V. District of Columbia, App., 285 
A.2d 696. 

III.—People ex rel. Cesek v. Pokrajac, 159 N.E2d 3. 21 
Ill.App.2d 577. 

N.D.—In Interest of W. M. V., 268 N.'W.2d 781. 
Wis.—State ex reL Sowle v. Brittich, 96 N.W.2d 337, 7 
Wis.2d 353. 

No rights under repealed statute 

S.C.—McGlohon v. Harlan, 174 S.E.2d 753, 254 S.C. 
207. 

Substantiye rights 

Me.—Thut V. Grant, 281 A.2d 1. 
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93. Tex.—^Texas Dept of Human Resources v. Her¬ 
nandez, Civ.App., 595 S.W.2d 189, err. ref. no rev. 
err., app. dism. 101 S.Q. 848. 449 U.S. 1072, 66 
L.Ed.2d 795. 

Va.—Brown v. Com. ex rel. Custis, 235 S.E2d 325, 218 
Va. 40. 

Bastardy proceedings not abolished by statute declar¬ 
ing every child to be legitimate child of natural parents. 
—Hazelett v. State, 99 P.2d 101, 55 Ariz. 141, mod. on 
oth. grds. 100 P.2d 992, 55 Ariz. 273. 

Cases construing Bastardy Act held applicable 
to Paternity Act 

ni. —^People ex rel. Covington v. Johnson, 224 N.E2d 
664, 79 Ill.App.2d 266—Alsen v. Stoner, 252 
N.E.2d 488, 114 Ill.App.2d 216. 

Similarly, a statute making husband 
and wife competent to testify in a di¬ 
vorce action does not abolish the rule 
precluding them from testifying as to 
the fact of nonaccess,’^' 

93.1. Tex.—Gonzalez v. Gonzalez, Civ.App., 477 
S.W.2d 328, 

The gist or gravamen is fornica¬ 
tion.’^'^ 

933. Pa,—Com. V. Dunnick, 202 A,2d 542, 204 Pa. 
Super. 58. 

94. N.C.—State V. Coppedge, 94 S.E.2d 569,244 N.C. 
590. 

The mere begetting of a child not an offense 
N.C.—State v. Stiles, 44 S.E2d 728, 228 N.C. 137— 
State V. Chambers, 78 S.E2d 209, 238 N.C. 373— 
State V. Coppedge, 94 S.E2d 569, 244 N.C. 590— 
State V. Ellis, 137 S.E2d 840, 262 N.C 446—State 
V. Coffey, 164 S.E.2d 39, 3 N.C,App. 133. 

Neglect must be wilfiri 

N.C.—State v. McDay, 61 S.E2d 86, 232 N.C. 388— 
State V. Robinson, 95 S.E2d 126, 245 N.C. 10. 

Paternity may be established in same case 
N.C.—State v. Love, 77 S.E.2d 501, 238 N.C. 283. 
Paternity must first be established 
Cok>.-Smith v. Casey, 601 P.2d 632, 198 Colo. 433. 
Mo.—N. R. V. R. J. D., App., 588 S.W.2d 76, app. after 
remand 655 S.W.2d 733, and 91 S.W.2d 350. 
N.C—State v. Robinson, 95 S.E2d 126, 245 N.C 
10-State V. Ellis, 137 S.E2d 840, 262 N.C. 446— 
State V. Coffey, 164 S.E2d 39, 3 N.C.App, 133. 
Prior judicial determination of paternity unnec¬ 
essary 

N.C—State v. Spillman, 186 S.E. 322, 210 N.C 271. 

«*Wilftir defined 

N.C—State v. Cook, 176 S.E 757,207 N.C, 261—State 
v. Spillman, 186 S.E 322, 210 N.C 271—State v. 
Hayden, 32 S.E2d 333, 224 N.C 779—State v. 
McDay, 61 S.E.2d 86, 232 N.C 388. 
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Library References 
Children Out-of-Wedlock <3=>30- 
32. 

95. Ala.—Kamp v. Morang, 173 So.2d 566, 277 Ala. 
575 

Ariz,—In re Cook's Estate, 159 P.2d 797, 63 Anz 78. 
Cal.—Briggs V. Stroud, 126 P.2d 409, 52 Cal.App.2d 
308. 

Colo.—Woodside v. People, 326 P.2d 980, 137 Colo. 
485—People v. Estergard, 457 P.2d 698, 169 Colo 
445. 

Conn.—Pelak v. Karpa. 135 A.2d 285, 20 Conn.Sup. 
346. 

Del.—State, on Complaint of Johnson, v. Wright, supra, 
n. 80. 

D.C.—^Davis v. District of Columbia, 102 A.2d 842— 
Perry v. District of Qilumbia, App., 212 A.2d 339 
Ga.—Jones v. State, 78 S.E2d 88, 88 Ga.App. 790 
Ill.—People for Use of Ikemire v. Vaughn, 235 Ill.App. 
308—People ex rd. Miceli v. Rembos, 168 N.E.2d 
562, 26 Ill.App.2d 429—^People ex rel. Dalraan v. 
O’Malley, 192 N.E2d 589, 43 m.App.2d 95—Peo¬ 
ple ex rel. Blackmon v. Brent, 240 N.E.2d 255, 97 
IU.App.2d 438. 

Ind.—Sullivan v. O’Sullivan, 162 N.E2d 315, 130 Ind. 
App. 142—State ex rel. Beaven v. Marion Juvemle 
Court, 184 N.E2d 20, 243 Ind. 209. 

Kan.—CJ.S. cited in State ex rel. Feagins v. Conn, 162 
P.2d 76, 79, 160 Kan. 370—State ex rel. Mayer v. 
Pinkerton, 340 P.2d 393, 185 Kan 68. 

Ky.—Commonwealth ex rel. Powell v. Ross, supra, n. 
80. 

Mass.—Com. v. Lanque, 95 N.E2d 925, 326 Mass. 559. 
Mich.—Remain v. Peters, 155 N.W.2d 700, 9 Mich. 
App. 60. 

Minn.—Ladd v. Martineau, 285 N.W. 281, 205 Minn. 
129. 

Miss.—Dunn v. Gnsham, 157 So.2d 766, 250 Miss. 74.« 
Neb,—Race v. Misny, 53 N.W.2d 88, 155 Neb 679. 
N.J.—State ex rel Acorman v. Pitner, 193 A.2d 143, 80 
N.J.Super. 91, revd. on oth. grds. 200 A.2d 104, 42 
NJ. 251—State v. Qark, 275 A.2d 137, 58 N.J. 72. 
N.Y.—In re Bancroft, supra, n. 89—Anonymous v. 
Anonymous, 180 N.Y.S.2d 183, 13 Misc.2d 718, 
affd. 184 N.Y.S.2d 565, 7 A.D.2d 979—Haag v. 
Barnes, 207 N.Y.S.2d 624, 11 A.D.2d 430, affd. 216 
N.Y.S.2d 65, 9 N.Y.2d 554, 175 N.E2d 441, 87 
A.ER.2d 1301—Kdm v. Mainella, 242 N.Y.S.2d 
732, 40 Misc.2d 55—Lock v, Fisher, 428 N Y.S.2d 
868, 104 Misc.2d 656. 

N.C.—State v. Summerlin, supra, n. 80—State v. Stiles, 
44 S.E2d 728, 228 N.C. 137—Allen v. Hunmeutt, 
supra, n. 86—State v. Robinson, 72 S.E2d 857, 236 
N.C 408. 

N.D.—State V. Coliton, 17 N.W.2d 546, 73 N.D. 582, 
156 A.LR. 1403. 

Ohio-State ex tel. Gill v. Volz, 100 N.E2d 203, 156 
^ Ohio St. 60—State ex rel, Wonderland v. Shuba, 
107 N,E2d 407, 91 Ohio App. 64—State ex rel. 
Love v. Jones, 128 N.E2d 228, 98 Ohio App. 45, 
50 A.L.R.2d 1022. 

Or.—Fox V. Hohcnshelt, 528 P.2d 1376, 19 Or.App. 
617. 

Pa.—Com. V. Foltz, 2 Adams EJ. 5—Com, v. Staub, 
337 A.2d 258, 461 Pa. 486. 

R.I.—Kenyon v. Parzyeh, 31 A.2d 476, 69 R.I. 139. 
Utah—State v. Hunt, 368 P.2d 261, 13 Utah 2d 32. 
Vt.—Beattie v. Traynor, supra, n. 79—Biclawski v. 
Burke, 147 A.2d 674, 121 Vt. 62, 69 A.LR.2d 
1373. 

Va.—^Brown v. Com. ex rel. Custis, 235 S.E2d 325, 218 
Va. 40. 

W.Va.—Holmes v. Clegg, supra, n. 80—State ex rel. 
Grouser v. Mercer. 92 S.E2d 745,141 W.Va. .391— 
State ex rel. Worley v. Lavender, 131 S.E.2d 752, 
147 W.Va. 803—State ex rel. Toryak v. Spagnuolo, 
289 S.E2d 465, op. recalled 292 S.E.2d 654. 
Wash.—State v. Mottet, 437 P.2d 187, 73 Wash.2d 
114—Parsons v. Stout, 457 P.2d 544, 76 Wash.2d 
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437—State v. Klinker, 537 P.2d 268, 85 Wash.2d 
509. 

Wis.—State ex rel. Sowle v. Brittich, 96 N.W.2d 337, 7 
Wis.2d 353. 

Indemnify public 

(2) Other statements. 

Iowa—Foreman v. WQcox, 305 N.W 2d 703. 

Minn.-In re Kargeris Estate, 93 N.W.2d 137, 253 
Minn 542—State v. Carmena, 189 N.W.2d 191, 
291 Minn. 91. 

Confinement, medical and burial expenses 

Mmn.—State v. Sax, 42 N.W.2d 680, 231 Minn. 1. 18 
AL.R.2d 929. 

N.C.-State V Stiles. 44 S.E.2d 728, 228 N.C 137— 
State V. Coppedge. 94 S.E2d 569, 244 N.C. 590. 

Not liable for support of unborn child 

N.C.—State V. Thompson, 64 S.E2d 157, 233 N.C 
345—State v. Robinson, 95 S.E2d 126, 245 N.C 
10 

Dual purpose 

Ky.—Sweat v. Turner, 547 S.W.2d 435. 

La.—State, through Dept, of Health & Human Re¬ 
sources V. Guillory, App. 3 Cir., 407 So.2d 1327. 

N.H.—State v. Tetreault, supra, n. 85. 

N.Y.—Johnson v. Berger, 273 N.Y.S.2d 484, 51 MiseJd 
513. 

Child’s welfare 

Ark.~Dozier v. Veasley, 613 S W.2d 93, 272 Ark. 210. 

Cal —W, E. J. v. Superior Court of Los Angeles Coun¬ 
ty. 160 Cal.Rptr. 862, 100 C.A.3d 303. 

N.Y.—Schaschlo v. Taishoff, 161 N.Y.S.2d 48, 2 
N.Y.2d 408, 141 N.E.2d 562—Ells v. Keller, 180 
N.Y.S.2d 179, 7 A.D.2d 714—Matter of I, 377 
N.y.S.2d 530, 50 A.D.2d 890. app. dism. 349 
N.E.2d 875. 39 N.Y.2d 741, 384 N.Y.S.2d 775, 

Wash.—State v. Bowen. 498 P.2d 877, 80 Wash.2d 808. 

Other statements 

Ala.—State ex rel. Moore v. Strickland, 268 So.2d 766, 
289 Ala. 488. 

Conn.—Kuser v. Orkis, 362 A.2d 943, 169 Conn. 66. 

Fla.—de Moya v. de Pena, App., 148 So.2d 735—^Moch- 
er V. Rasmussen-Taxdal, App., 180 So,2d 488. 

Ill—People ex rel. Perz v. Schnecmilch, 227 N.E2d 
132, 82 ni.App.2d 371. 

Ind.—Opp V. Davis 179 N.E2d 298, 133 IndApp. 365, 
reh. den. 180 N.E.2d 788, 133 Ind.App. 365—Nott 
V. Bender, App., 194 N.E.2d 94, transf. to. Sup., 
202 N.E2d 745,246 Ind. 186, reh. den. 204 N.E2d 
219, 246 Ind. 186. 

Kaa—State ex rel. Wingard v. SUl. 576 P.2d 620, 223 
Kan. 661. 

La.—Collins v. Division of Foster Care, Jefferson Par¬ 
ish, Family Division, App., 377 So.2d 1266. 

Md.—Com. of Va. ex rel, Halsey v. Autry» 441 A.2d 
1056, 293 Md. 53. 

Mass.—Com. v. Lobo, 432 N.E2d 496, 385 Mass. 436. 

Mich.—Tuer v. Niedoliwka, 285 N.W.2d 424, 92 Mich. 
App. 694, 

Miss.—Hull V. Townsend, 186 So.2d 478. 

N.Y.—C. v. L, 305 N.Y,S.2d 69,‘61 Misc.2d 381. 

N.C—Bell V. Martin, 264 S.E2d 101, 299 N.C 715. 

Or.—State ex rel. McKenna v. Bennett, 558 P.2d 1281, 
28 Or.App. 155. 

R.I.—Oliveira v, Santosuosso, 230 A.2d 864, 102 R.I. 
362. 

Tenn.—Frazier v. McFcrren, 402 S.W.2d 467, 55 Tenn. 
App 431. 

Tex.—In Interest of B- M-N-, Qv.App., 

570 S.W.2d 493. 

Wash.—State • Bowen, 498 P.2d 877, 80 Wash.2d 808. 

Two-fold purpose 

N.Y.—ABC v. XYZ, 271 N.Y.S.2d 781, 50 Misc.2d 
792. 

Notice and request required 

N.C.—State v. Ingle, 200 S.E.2d 427, 20 N.C.App. 50. 

Existence of other remedies immaterial 

Mo.—C-S- V. J-W-, App., 514 S.W.2d 

848. 
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No remedy existed at eonunoii law 

Conn,—Robertson v. Apuzzo, 365 A 2d 824, 170 Conn 
367, cert. den. 97 S.Ct. 142, 429 US. 852, 50 
L.£d2d 126. 

96 NJ.—State (F) v. M., 233 A 2d 65, 96 N.J.Super. 
335. 

N.C.—State v. Bowser, 53 S-E 2d 282, 230 N.C 330. 
Ohio—State ex rcl. Gill v. Volz, supra, n. 95 
W.Va.—State ex rel. Rufus v. Easley, supra, n. 80. 

97. Conn.—Pelak \. Karpa, 151 A.2d 333, 146 Conn 
370. 

Ga—^Washington v, Martin, supra, n. 87. 

III.—Commesser v, Uken, 193 N.E.2d 337, 43 Ill. 
App.2d 324, cert. den. 85 S.Ct. 43, 379 U S. 822, 13 
L.Ed.2d 32, reh. den. 85 S.Q. 272, 379 U.S 924,13 
L.Ed.2d 337. 

Md.—Fiege v. Boehm, 123 A 2d 316, 210 Md. 352. 
Ohio—Knox v. Covrett, 89 N.E2d 610, 85 Ohio App. 
524. 

Both mother and child 

Ohio—State ex rel. Sprungle v. Bard, App., 98 N.E2d 
63. 

Tenn.—Wilkerson v. Benson, 542 S.W.2d 811. 

There are other judicial statements of 
statutory purpose.^^^ 

973. U.S.—Mills V. Habluetzd, Tex., 102 S.Ct. 1549, 
456 U5. 91, 71 LEd.2d 770. 

Del—State v. Cahill, 443 A.2d 497. 

N.C—State v. Green, 174 SE2d 8, 8 N.C. App. 234, 
a«<l. 176 S.E2d 756. 277 N.C 188. 

Not priBiarily for ben^t of iU^timate but to 
prevent public charge 

N.C—Allen v. Hunnicutt. 52 S.E.2d 18. 230 N.C 
49-JoUy V. Queen. 142 S.E2d 592, 264 N.C 711. 

§ 34. Place of Birth or Begetting 
Library References 
Children Out-of-Wedloek ®=>31, 
32. 

98. Fla,—Rooney v. Teske. 61 So.2d 376. 

Ga.-nloDes v. State, 78 S.E2d 88, 88 Ga.App, 790. 
Ohio—Yuin v. Hilton, 134 N.E2d 719, 165 Ohio St. 

164,57A.LR.2d681. • 

99. D.C—^Dicks v, U.S., supra, n. 95, 

Me.—Inman v, Wilhnski, supra, n. 86. 

Pa.—Commonwealth v. Weir, 45 Berks Co. 17—Com. 
V. Mareinek, 82 Pa.Dist. & Co. 341, 24 Northurab, 
LegJ. 183—Com. v. Shearer, 6 Adams LJ, 143. 
Long-ann statute 

S.D.—Jdmson v. Kusel, 298 N.W.2d 91. 

§ 35. Residence of Mother within 
'f-, State 

Library References 

Children Out-of-Wedlock <s=»31, 
32. 

—^Davis V. District of Columbia, Mun.App., 
f, W2A.2d842. 

V. Gross, 85 N.E2d 249, 324 Mass. 123. 
KMi—State V. Tetneault, 85 A.2d 386, 97 N-H. 260. 
Oldfr-Yuin V. Hilton, 134 N.E2d 719, 165 Ohio St. 
i 164, 57 AL.R.2d 681. * 

3L D.C—Dicks V. U.S., Mun.App., 72 A.2d 34. 

K.Y.—Oupenter v. Justices of Court of Special Sessions 
of aty of N.Y., 127 N.Y.S.2d 140, 283 App.Div. 
2l2^Anonymous v. Anonymous, 192 N.Y.S.2d 
698. 20 Misc.2d 131. 

St N.Y.—Johnson v. Beiger, 273 N.V,S.2d. 484, 51 
Misc.2d 513. 
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i NJ.-State V. Weiss, 78 A.2d 272, 11 NJ.Super. 
250. 

4.y,—Johnson v. Berger. 273 N.Y.S 2d 484, 51 Misc.2d 
513. 


§ 36. Accusation in Travail 
Library References 
Children Out-of-Wedlock <s=»31, 
32. 

7. Constancy of accusation not essential 
Conn —Armstrong v. Watrous, 82 A.2d 800, 138 Conn. 
127—Terrasi v. Andrews, Cir.A D., 217 A.2d 75, 3 
Conn Cir. 449, certification den. 214 A.2d 130, 153 
Conn. 729, reconsideration den. 214 A 2d 683, 153 
Conn. 731—Holmes v. McLean, 256 A.2d 849, 5 
Conn.Cir. 476. 

§ 37. In General 
Library References 
Children Out-of-Wedlock <s=>33. 

9. Legitimation by adoption held defense 

N.Y.—Charles v. James, 290 N.Y,S.2d 993, 56 Misc 2d 

1056. 

Estoppel and laches held not well taken 
Ohio—Weaver v. Chandler, 287 N E.2d 917, 31 Ohio 
App.2d 243 

Questions for jury 

Mich.—Hude v. Vannest, 255 N.W.2d 659, 75 Mich. 
App 490. 

10. Fla.—V. S. V. B. M., App, 281 So.2d 587. 

11. Pa—Com. \ Jainnini, 181 A.2d 879, 198 Pa.Su- 
per 144. 

12. Matters not constituting defense 

Ga.—Padova v. State, 259 S.E.2d 169, 151 Ga.App. 
166. 

Ind,—Shafer v. Shafer. 37 RE 2d 69, 219 Ind. 97. 
Or.—State ex rel. McKenna v. Bennett, 358 P.2d 1281, 
28 Or.App. 155. 

Pa.—Hughes v. Hutt, 455 A.2d 623, 500 Pa. 209. 

An applicable statute of limitations 
is a good defense.^^^ 

Courts have held that various other 
matters do not constitute a defense.*^' 

12.1 Ga.—Padova v. State, 259 S,E2d 169, 151 Ga. 
App. 166. 

Ind.—Shafer v.Shafer, 37 N.E2d 69, 219 Ind. 97. 
Mich.—Faskc v. Bonanno, 357 N.W.2d 860, 137 Mich. 
App. 202. 

Or.-State ex rel. McKeima v. Bennett, 558 P.2d 1281, 
28 Or.App. 155. 

Pa.—Hughes v, Hutt, 455 A,2d 623, 500 Pa. 209. 

12.5. N.C.—State v. Bradshaw, 197 S.E 564, 214 
N.C 5. 
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Theory of '*equal guilt*' is not rele¬ 
vant to the underlying issue.*’*^ 

17.5. Pa—Com. ex rel. Miller v. Ebbert, 135 A.2d 
826, 184 Pa.Super. 578. 

§ 38. Former Adjudication 
Library References 
Illegitimate Children <s=>33. 

18. Ill.—Lawrence v..Lawrence, 408 N.E2d 330, 41 
Ill-Dec. 908, 86 III.App.3d 810. 

N.J.—M v. F, 151 A.2d 222, 55 N.J.Super. 548, revd. 
on oth. grds. 158 A.2d 334, 60 NJ.Super. 156 

Judgment in another state 

N.J.—State ex rel. Acorman v. Pitner, 200 A.2d 104, 42 
N.J. 251. 

Determination in prior annulment proceeding 
Mich.—Gallison v. Qallison, 146 N.W.2d 812, 5 Mich. 
App. 460. 

Verdict res judicata 

N.C—Tidwell V. Booker, 225 S.E2d 816, 290 N.C 98. 
Utah—Brown v. Marrelli, 527 P.2d 230. 


Suit by Social Services Commissioner, party to 
former suit by mother, barred 
N.Y.—Matter of Proceeding for Paternity Under Article 
5 of Family Court Act, 372 N.Y.S.2d 308, 83 
Misc.2d 25. 

Acknowledgment of paternity 
N.C.—Beaufort County, By and Through Child Support 
Enforcement Agency ex rel King v. Hopkins, 302 
S.E.2d 662, 62 N.C.App 321. 

19. Cal.—Hurst v. Hurst, 39 Cal.Rptr. 162, 227 
C.A.2d 859, 19 A.LR.3d 635—Gravert v. De- 
Luse, 86 Cal.Rptr. 93, 6 CA.3d 576—Everett v. 
Everett, 129 Cal.Rptr. 8, 57 C.A 3d 65. 

N.J,—Kopak V. Polzer, 72 A.2d 869, 4 N.J. 327. 

N Y.—Hodson on Complaint of Hoff v. Hoff, 42 N.Y. 
S.2d 1, 266 App.Div 228, affd 50 N E.2d 648, 291 
N.Y. 518, motion den. 51 N E.2d 941, 291 N.Y. 
672, motion gr 52 N.E.2d 966, 291 NY. 763— 
Commissioner of Welfare of City of New York v. 
Jones. 343 N.Y S.2d 661, 74 Misc.2d 1014. 

NC—State v Bowman. 55 SE2d 789, 231 N.C 51 
Adjudication not res judicata on charge of non¬ 
support 

Ma.ss.—Com v. Dias, 432 N E2d 506, 385 Mass. 455. 
N.J.—M v. F., 158 A.2d 334, 60 N.J.Super. 156. 
N C.—Tidwell v. Booker, 225 S.E.2d 816, 290 N.C 98. 
Defense of double jeopardy not applicable 
Mich.—McDaniel v. Jackson, 259 N.W.2d 563, 78 
Mich.Ai)p. 218. 

21. Pa.—Com. v. Pewatts, 186 A.2d 408, 200 PaSu- 
per. 22. 

Acquittal of rape charge no bar 

Ind.—Morgan v. State, 146 N.E. 761, 83 Ind.App. 43. 

Prosecution for willfully failing and 
neglecting to support his illegitimate 
child is not barred by a previous con¬ 
viction and punishment for the same 
offense, since the offense is a continu¬ 
ing one.^^ * 

25.5. N.C—State v. Johnson, 194 S.E. 319, 212 N.C 
566—State v. Chambers. 78 S.E 2d 209, 238 N.C. 
373—State v. Perry, 84 S.E.2d 329, 241 N.C 
119—State V. Coppedge, 94 S E2d 569, 244 N.C 
590—State v. Smith, 97 S E 2d 442, 246 N.C 118. 

26. Iowa—Loggins v. Bundy, 79 N.W.2d 545, 248 
Iowa 153—State ex rel. Brown v. Middleton, 147 
N.W.2d 40, 259 Iowa 1140. 

§ 40. Release or Settlement 
Library References 
Children Out-of-Wedlock <s=»33. 

27. Cal—Ruddock v. Ohls, 154 Cal.Rptr, 87, 91 
CA.3d 271. 

Ga.—CJtS. died in Worthington v, Worthington, 301 
S.E.2d 44, 46, 250 Ga. 730, on remand ^305 S.E2d 
187, 166 Ga.App. 424. 

Iowa—Lennon v. Walrod, 250 N.W,2d 33. 

Kan.—Uwrence v. Boyd, 486 P.2d 1394, 207 Kan. 776! 
Me.—State Dept, of Human Services v. Webster, 398 
A 2d 792. 

RY,—Bacon v. Bacon, 386 N.E2d 1327, 46 N.Y 2d 
477, 414 N.Y.S.2d 307 

Or.—Fox v. Hohanshelt, 528 P.2d 1376, 19 Or.App. 
617. 

No agreement can deprive court of power to 
protect infants 

Ala—Kamp v. Morang. 173 So.2d 566, 277 Ala. 575. 
NC—State v. Duncan, 21 S.E.2d 822, 222 NC 11. 
Wash.—State v. Bowen, 498 P.2d 877, 80 Wash.2d 808. 
Intent of statute 

Iowa—In re Devine’s Estate, 123 N.W.2d 898, 255 Iowa 
726. 

Judicial approval of settlement as determination 
of paternity 

Iowa—In re Devine’.s Estate, 123 N.W.2d 898, 255 Iowa 
726. 
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Pa.—Com. V. Shearer, 6 Adams L.J. 143. 

Court approred agreement for support but deny¬ 
ing paternity held not bar 

N.Y._ABC V. X\IZ, 271 N.Y.S.2d 781, 50 Misc.2d 
792. 

Mother cannot release child’s paternity claim 
Kan.—McGregor v. Turner, 469 P.2d 324, 205 Kan. 
386. 

Compromise and dismissal no bar as to issue of 
paternity expressly reserved 
Ariz.—Backora v. Balkin, 485 P.2d 292, 14 Ariz.App. 
569. 

Notice of support agreement to public welfare 
department 

N.Y.—C. V. B., 323 N.Y.S.2d 815, 37 A.D.2d 567. 
Invalid to extent it affects child’s rights 
Fla.—Gammon v. Cobb, 335 So.2d 261. 

Nor may an agreement releasing the 
father from support bar a mother’s 
paternity action against him in the ab¬ 
sence of a provision for support of the 
child.^’-' 

27,5. N.Y.—Smith v. Jones, 211 N.YS.2d 815, 28 
Misc.2d 961. 

Or.—Fox V. Hohenshelt, 528 P.2d 1376, 19 Or.App. 
617. 

Tenn.—Reynolds v. Richardson, App., 483 S.W.2d 747. 

Settlement of bastardy prosecutions 
is encouraged,and such agreements 
are enforced, when determined to be 
fair, in both civil and criminal proceed¬ 
ings.^’*® 

29J. Ga.—Jester v. State, 211 S.E2d 909, 133 Ga. 
App. 652. 

NJ.—State ex rcl. Acorman v. Pitncr, 200 A.2d 104, 42 
NJ. 251, stating Pennsylvania law. 

Wash.-5tate v. Bowen, 498 P.2d 877, 80 Wash.2d 808. 

Court approval required 

Or.—Fox V. Hohenshelt, 528 P.2d 1376, 19 Or.App. 
617. 

Pa.—Com. V, Luciano, 208 A.2d 881, 205 Pa.Super. 
397, 

29.10. NJ.—State ex rel. Acorman v. Pitner, 200 
A.2d 104, 42 NJ. 251, stating Pennsylvania law. 

The child’s right to support from its 
father caimot be bargained away or 
defeated by a settlement between the 
father and mother nor can the father 
relieve himself of such obligation by 
entering into an agreement with a 
third person to assume that responsi- 
bdity.^’*^ 

29.15. Fla,—Walker v. Walker, App,, 266 So.2d 385 
—Shinall v. Peigeorelis, App., 325 So.2d 431. 
Kan.—Lawrence v, Boyd, 486 P.2d 1394. 

Minor not party 

Cal.—Ernest P. v. Superior Court of (^nge County, 
168 CalRptr. 438, 111 CA.3d 234. 

§ 41 . -Before Institution of 

Proceedings 

Library References 
Children Out-of-Wedlock ^33. 

30. N.Y.— Haag v. Barnes. 216 N.Y.S.2d 65. 9 
N.Y.2d 554, 175 N.E2d 441, 87 A.LR.2d 1301. 
Pa.—Beck v. Freed, 3 D. A C.2d 105, 17 Beaver 32. 
Vt.—Beattie v. Traynor, 42 A.2d 435, 114 Vt. 238, 159 
A.L.R. 1399. 


Absolute defense 

NJ.—State ex rel. Acorman v. Pitner, 200 A.2d 104, 42 
N.J. 251, stating Pennsylvania law. 

Mother held not estopped . ^ 

Ala.—Kamp v. Morang, 173 So.2d 566, 277 Ala, 575 
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32. N.J.—Kopak v. Polzer, supra, n. 19. 

N.Y.—Application of Bancroft. 101 N.Y.S.2d 788, 199 
Misc. 325, affd. 103 N.Y.S.2d 779. 278 App.Div 
141, affd. 103 N.E2d 344, 303 N.Y. 728. 

33. Pa—Beck v. Freed, 3 D. & C.2d 105, 17 Beaver 
32. 

Release not conclusive on matters not deter¬ 
mined thereby 

Cal.—Hurst v. Hurst, 39 Cal.Rptr. 162, 227 C.A.2d 
859, 19 A.L.R.3d 635. 

§ 42. -After Institution of Pro¬ 

ceedings 

Library References 
Children Out-of-Wedlock <®=»33. 

36. Ala.—^Upton v. State, App., 52 So.2d 820, re¬ 
versed 52 So.2d 824, 255 Ala. 594. 

Denial of acquittal 

Pa.—Com. V Hunscik. 128 A.2d 169. 182 Pa.Supcr. 
639. 

Right to later enforcement of duty to support 
not foreclosed 

Tenn.—Reynolds v. Richardson, 462 S.W.2d 233, 62 
Tenn.App. 269, app. after remand 483 S.W.2d 747. 

41. Cause of action suspended by approved 
agreement 

N.Y.—Roe v. Doe, 274 N.Y.S.2d 501, 51 Misc.2d 875. 
44. N.Y.-Rhyne v. Katieman, 133 N.Y.S.2d 221, 206 
Misc. 202, affd. 142 N.Y.S.2d 365, 285 App.Div. 
1140-Cady v. Beech, 318 N.Y.S.2d 867. 65 
Misc.2d 606. 

§ 43. Consideration 
Library References 
Children Out-of-Wedlock <s=>33. 
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47. Ky.—Conley’s Adm’r v. Hall, 86 S.W.2d 1015, 
261 Ky, 1. 

48. 13 C.J. p. 455 note 2. 

49. Vt.—Beattie v. Traynor, supra, n. 30. 
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§ 46. In General 
Library References 
Children Out-of-Wedlock <&»33. 

Other matters relating to abatement 
have been adjudicated.^^ 

66,5. N.C—Durham Oiunty v. Riggsbee, 289 S.E2d 
579, 56 N.CApp. 744. 

Misnomer 

Ind.—State ex rel. Taylor v. Offiitt, 135 N.E.2d 241, 235 
Ind. 552. 

Abatement not warranted 
Conn.—Crawley v. Brown, Cir-A.D., 238 A.2d 453, 4 
Conn.Cir. 636. 

The right of a woman to proceed 
with a paternity action is not divested 
by termination of her pregnancy by an 
abortion.^*® 

66.10. N.Y.—C. V, L., 305 N.Y.S.2d 69, 61 Misc.2d 
381. 
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§ 47. Death 

Library References 
Children Out-of-Wedlock e»33. 

67. N.Y.—C. v. L., 305 N,YS.2d 69, 61 Misc.2d 
381—State v. Fowler, 177 S.E.2d 385, 277 N.C 
305. 

68. N.Y.—D. S. S. v. Wolfe, 334 N.Y.S.2d 689, 70 
Misc.2d 590. 

Okl.—Standridge v. State, 441 P.2d 417. 

Retroactive application 

N.Y.—Kevin McC v. Mary A. 473 N.Y.S.2d 116. 123 
Misc.2d 148. 

70. Unconstitutional 

N.Y.—Alicia C, on Behalf of Zulema C. v. Evaristo G., 
452 N,Y.S.2d 523, 114 Misc.2d 764. 

72. Cal.—CJJ5. cited in Schumm v. Beery, 224 P.2d 
54, 55, 100 Cal.App.2d 407. 

Conn.—Hayes v. Smith, 480 A.2d 425, 194 Conn. 52. 

Fla.—Carpenter v. Sylvester, App., 267 So.2d 370, 58 
A.L.R.3d 183. 

Ill.—Toms V. Lohrcntz, 185 N.E2d 708. 37 IUApp.2d 
414. 

Kan.—Gross v. VanLerbcrg. 646 P.2d 471, 231 Kan. 
401. 

Mo.—N. R. V. R. J. D., App., 588 S.W.2d 76, app. after 
remand 655 S.W.2d 733, app. after remand 691 
S.W.2d 350. 

Neb.—Carlson v. Bartels, 10 N.W.2d 671. 143 Neb. 
680, 148 A.L.R. 658. 

N J.—C J.S. cited in K. K. v. Estate of M.F., 367 A.2d 
466, 468, 145 N.J.Sttpcr. 250. 

N.Y.—Middlebrooks v. Hftcher, 285 N.Y.S.2d 257. 55 
Misc.2d 301—Corbett v. Corbett. 418 N.Y.S.2d 
981, 985, 100 Misc.2d 270-CJ,S. cited in Mary 
Ellen C. V. Joseph WiUiam C, 435 N.Y.S.2d 738, 
79 A.D.2d 1024. 

Okl.—Pryor v. Jump, 83 P,2d 828, 183 OkL 560, 119 
A L.R. 627. 

Unconstitutional 

N.Y.—Joseph A. v. Gina L., 481 N.Y.S.2d 203, 126 
Misc.2d 63. 

73. C 0 I 0 .-D. Z. M. V. D. A. G., 592 P.2d 1, 41 
Colo.App. 377, affd., 607 P.2d 1004, 199 Colo. 
315. 

III.—Cody V. Johnson, 415 N.E.2d U31, 47 lllJ>ec. 
818, 92 Ill.App.3d 208. 

Mich.—Easley v. John Hancock Mut. Life Ins. Co., 271 
N.W.2d 513, 403 Mich. 521. 

N.Y.-Gordon v. Cole, 283 N.Y.S.2d 787. 54 Misc.2d 
967—Sondra S v. Jay 0, 482 N.Y.S.2d 660, 126 
Misc.2d 322. 

74. D.C.—CJjS. dted in Hassler v. District of Co¬ 
lumbia, Mun.App., 122 A.2d 827, 830, revd. on 
oth. grds., C.A., 238 F.2d 264, 99 U.SAppJD.C 
188. 

Ill.—People ex rel. Blackmon v. Brent, 240 N.E2d 255, 
97 IU.App.2d 438. 

Me.—Inman v. Willinski, 65 A.2d 1, 144 Me. 116, 7 
A.L.R.2d 1390. 

§ 48. Marriage of Complainant 
Library References 
Children Out-of-Wedlock ®»33. 

76. NJ.—C.JJS, cited in Overseer of the Poor, Bor¬ 
ough of Kenilworth v, Koznowicz, 141 AJld 567, 
569, 50 NJ.Super. 218. 

Existence of common law marriage 

Okl.—State ex rel. Bailey v. Powers, 566 P.2d 454. 

77. NJ.—CJ.S. cited in Overseer of the Poor, Bor¬ 
ough of Kenilworth v. Koznowicz, 141 A.2d 567, 

' 569, 50 N.J.Super. 218. 

79. Okl.—Byers v. Byers, 618 P.2d 930. 

80. Fla.—Gammon v, Cobb, 335 So.2d 261. 

Ohio—State ex rel. Simons v. Kiser, App., 98 N.E2d 

322. * 
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§ 49. Pendency of Another Proceed¬ 
ing 

Library References 
Children Out-of-Wedlock <®»33. 
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82. Ga.—Foster v. State, 278 S.E2d 136. 157 Ga.App 
554. 

Ohio-Wicgd V. Burcham, 115 N E2d 847, 94 Ohio 
App. 423. 

W.Va.—Holmes v. Clegg. 48 S.E2d 438, 131 WVa. 
449. 

§ 50. Persons Who May Institute 
Proceedings 

Library References 
Children Out-of-Wedlock «s=934. 

83. Cal—Kyne v. Kyne, 100 P.2d 806, 38 Cal.App.2d 
122—Berry v. Chaplin, 169 P 2d 442, 74 Cal. 
App.2d 652—Wong v. Wong King Young 181 
P2d 741, 80 Cal.App.2d 391—Price v. Price, 51 
CalRptr. 699, 242 CA,2d 705. 

Colo.—D. Z M. V. D. A. G.. 592 P.2d 1, 41 Colo.App. 
377, affd., 607 P.2d 1004, 199 Colo. 315. 

D.C—Cdpo V. District ctf Colombia, App., 285 A.2d 
696. 

Idaho-4saacsott v. Obendori. 581 P.2d 350, 99 Idaho 
304. 

La.—Successkn of Trosclair, App. 4 Qr. 423 So.2d 
745. 

Me,—Thut V. Grant, 281 A2d 1. 

Mich.—Bany County Dept, of Social Services v. Potter, 
249 N.W.2d 370, 72 Mk:h.App. 233. 

Miss.—Palmer v. Mangum, 338 So.2d 1001 

Mont.—Sutherland v. Hurin, 605 P.2d 1133, 185 Mont. 
544, 185 Mont, 544. 

N.Y.—In re Bancroft, 96 N,Y.S.2d 109, 276 App.Div 
485. 

N.C—Wright V. Gann, 217 S.E2d 761, 27 N,C.App. 
45, cert. den. 219 SE2d 348, 288 N.C 513. 

Ohio—Taylor v. Scott, 155 N.E2d 884, 168 Ohio St. 
391. 

Wash-—State v. Douty, 603 P.2d 373, 92 Wash,2d 
930—Hayward v. Hansen, 647 P.2d 1030, 97 
Wash.2d 614. 

Wyo.—Heather v. Delta Drilling Co., 533 P.2d 1211. 

Not Becessuy to name chOd personally 

TCX.-J.M.R, V. AM., App,, 683 S.W2d 552, err. ref. 
no rev. err. 

m^litiniate children may now sedc snj^rt 
from natural father 

Kan.—Smith v. Simmons, 602 P.2d 546, 4 Kan.App.2d 
60. 

Mo.—C-S- V. J-W-, App., 514 S.W,2d 

848. 

Ohio—Wicaynsld v. Maher. 356 N.E2d 770, 48 Ohio 
App.2d 224, 2 0.0.3d 186. 

{jPrifate enforcemait not TiolatiTe of due process 

|IL—Cessna v. Montgomeiy, 344 N.E2d 447, 63 I11.2d 
71. 

bkl—State ex rcl Barton v. Vcley, 651 P.2d 683. 

PntitiTe frther may not file 

N.Y.—Alvin B v. Denise C 380 N.Y.S.2d 601, 85 
Mbc.2d 413—Czajak v. Vavoncse, 428 N.Y.S,2d 
986. 104 MiscZd 601. 

Wash.—Miller v. Sybouts, 630 P.2d 477, 29 Wash.App. 
663. remd. 645 P.2d 1082, 97 Wash.2d 445. 

Father 

Fhu—Appeal of MacDonald, App., 376 So.2d 61. 

ni— PritE V. Chesnul 436 N.E2d 631, 62 Ill.Dec. 605, 
106 IILApp.3d 969. 

N.Y.—Matter of X, 377 N.Y.S.2d 53a 50 A.D 2d 890, 
app. dism. 349 N.E2d 875, 39 N.Y2d 741, 384 
N.Y.S.2d 775—Leromain v. Venduro, 3 Dept, 466 
N.Y.S,2d 729,95 A.D.2d 80. app after remand 494 
N,Y.S.2d 470. 


Unwed father not authorized 
N.Y.—Ricky M. v Sharon B., 374 N.Y.S2d 506, 49 
A.D 2d 1035, app after remand 421 N.Y.S.2d 443, 
70 A.D.2d 367. app after remand 443 N.Y.S.2d 
966, 83 A.D.2d 797, revd. on oth grds., 436 
N,E2d 491, 56 N Y.2d 77, 451 N.Y.S.2d 41. 

Application of statute to right of child 
Mich.—McFetndge v. Chiado, 323 N.W.2d 470, 116 
Mich. App 528, app. after remand 371 N.W.2d 898, 
143 Mich App. 90. 

Grandparents cannot be parties to recover ex¬ 
pended funds 

Tex.—In re E, L. P.. App. 4 Dist., 636 S.W.2d 579. 

85. Pa.—Commonwealth v. Deysher, 12 A.2d 492, 
139 Pa.Super. 497. 

limiting persons who can bring bas¬ 
tardy proceedings may, under appro¬ 
priate circumstances, be unconstitu¬ 
tional.®^^ 

85.5. Fla.—Gammon v. Cobb, 335 So.2d 261. 

Independent paternity proceeding 
may be initiated both by the mother 
and by the public authorities to whom 
the mother has assigned all rights to 
proceed against putative father for 
support.®^ 

85.10 N y —Terese C v. Barry C 466 N.Y.S.2d 174, 
120 Misc2d 378. 

§ 51. -Mother 

Library References 
Children Out-of-Wedlock <^31, 

86. Where child conceived while husband ‘‘be¬ 
yond the seas”; non-access 

Ohio—State ex rel. Sprungle v. Bard, App., 98 N,E2d 
63. 

87. Minn.—State v. Sax, 42 N.W.2d 680, 231 Mmn. 1, 
18 A.L.R.2d 929. 

N.Y,—In re Bancroft, 88 N.Y.S2d 804, 195 Misc. 208, 
app. dism. 96 N.Y.S.2d 109, 276 App.Div. 485 
Ohio—Wells v. Fulton. 121 N.E2d 437, 96 Ohio App. 
178. 

Wis.-State ex rel. Smith v. Chicks, 235 N.W.2d 694, 70 
Wis.2d 833, rch. dm. 239 N.W,2d 9. 70 Wis.2d 
833. 

88 . Ark.—Epperson v. Sharp, 261 S.W.2d 267, 222 
Ark, 456. 

Cal.—Kyne v. Kyne, supra, n. 83—Briggs v. Stroud, 
126 P.2d 409, 52 Cal.App.2d 308—Schumm by 
Whyner v. Berg, 231 P.2d 39, 37 C.2d 174, 21 
A.L.R.2d 1051. 

Conn.—Pdak v. Karpa, 135 A.2d 285, 20 Conn.Sup. 
346—Pelak v. Karpa, 151 A2d 333, 146 Conn. 
370. 

Fla.—Clarke v. Blackburn, App.. 1 SI So 2d 325—Smith 
V. Wise. App., 234 So.2d 145. 

Ill.—People ex rel. Foster v. Louder, 423 N.E2d 1272, 
53 IllDec. 468, 97 Ill.App.3d 1104. 

Ind.—Fisher v. State ex rd. Morrow, App., 74 N.E2d 
743. 

Kan.—Aslin v. Searaon, 587 P.2d 875, 225 Kan. 77. 
Ky.—Green v. Commonwealth ex rel. Helms, 180 
S.W.2d 865, 297 Ky. 675. 

La.—Fontenot v. Thierry, App. 3 Cir, 422 So.2d 586, 
wnt den.. Sup., 427 So.2d 86$. 

Me.—Arsenault v Carrier, 390 A.2d 1048. 

Md.—Kennard v. State, 10 A.2d 710, 177 Md. 549. 
Mass.—Baby X. v. Misiano, 366 N.E2d 755, 373 Mass 
265. 

N.J.—Kopak V. Polzer, supra, n. 19—Hall v. Centolan- 
za, 101 A.2d 44, 28 N.J.Super. 391—B v. Q., 232 
A.2d 401, TO N.J. 93, .stating Pennsylvania Jaw. 

N Y.—Robertson v. Collings. 421 N.Y S 2d 999. 101 
Misc.2d 808—Genevieve L. v. Pierre T., 136 NY. 

S 2d 976, 108 Misc.2d 149, 


N.C.—Tidwell v. Booker, 225 S.E.2d 816, 290 N.C. 98. 

Real party in interest 

Cal.—Daniels v. Daniels, 300 P.2d 335, 143 C.A.2d 430. 
N.Y.—Commissioner of Social Services of City of New 
York on Behalf of Doe v. Roe, 414 N.Y S.2d 76. 98 
Misc.2d 450. 

(2) State has no interest in bastardy proceeding. 

Ohio—State ex rel. Love v. Jones, 111 N.E2d 607, affd. 

128 N.E2d 228, 98 Ohio App. 45. 50 A.L.R.2d 

1022 . 

(3) Other statements. 

Cal.—Ruddock v. Ohls, 154 Cal.Rptr. 87, 91 C.A.3d 
271. 

Surrender of rights by'mother executing consent 
to adoption 

N.Y.—Charles v. James, 290 N.Y.S.2d 993, 56 Misc.2d 
1056. 

Release 

Mich.—Tuer v. Niedoliwka, 285 N W.2d 424, 92 Mich. 
App 694. 

90. Fla—Lorenz v Jimmez, App, 163 So.2d 500. 
Ohio-Sullivan v. Wilkoff, 26 N.E.2d 460, 63 Ohio 

App 269—State ex rel, Fisher v. McKinney, App., 
85 N.E2d 562—State ex rel. Hoerres v. WilkofF, 
105 N.E2d 39, 157 Ohio St. 286—Beam v. Ray, 
170 NE2d 844, 111 Ohio App. 341, 98 A.LR.2d 
253. 

Divorced woman, etc. 

(2) Other matters. 

Me.—^Ventresco v. Bushey, 191 A.2d 104, 159 Me. 241. 
Married woman held entitled to maintain action 
Ohio—State ex rel. Sprungle v. Bard, supra, n. 86. 
Time of status 

N.Y.—Anonymous v. Anonymous, 252 N.Y.S.2d 797, 
43 Misc.2d 1050. 

Ohio—Kirkbridc v. Eschbaugh, 147 N.E.2d 676. 

No right of action pending judicial declaration of 
nullity of bigamous marriage. 

Mich.—Gallison v. Gallison, 146 N.W.2d 812, 5 Mich. 
App. 460. 

Annulment 

Fla.—B. V. F.. App., 217 So.2d 599. 

Statute not invalid 

Wash.—State v. Tucker, 486 P,2d 1072, 79 Wash.2d 
451. 

Overruled cases 

The cases of Haworth v. Gill, 30 Ohio St. 627, and 
State, ex rel. Hoerres v. WilkofF, 105 N.E2d 39, 157 
Ohio St. 286 have been overruled, the court holding that 
bastardy proceedings are available to the mother regard¬ 
less of mantal status of mother at time of conception or 
birth. 

Ohio—Franklin v, Julian, 283 N.E.2d 813, 20 Ohio 
St.2d 228. 

91. Ala.—State v. Palmer, Civ.App., 439 So.2d 174— 
Anonymous v. Anonymous, av.App.. 472 So.2d 
640, cert, quashed 472 So.2d 643. 

Colo.—R. McG. V. J. W., 615 P.2d 666, 200 Colo. 345. 
D.C.—Hassler v. District of Columbia, Mun.App., 122 
A.2d 827, revd. on oth. grds., C.A., 238 F.2d 264, 
99 U.S.Appp.C. 188. 

N.Y.—Fitzsimmons v. DeCicco, 253 N.Y.S 2d 603, 44 
Misc.2d 307—Mannain v. Lay. 308 N.Y S.2d 248, 
33 A.D.2d 1024, affd. 262 N.E2d 216, 27 N.Y.2d 
690, 314 N.Y.S.2d 9—Bumes v. Bumes, 303 N.Y. 
S.2d 736, 60 Misc.2d 675—GG v. HH, 325 N.Y. 
S.2d 436, 37 A.D.2d 1006—Czajak v. Vavonese, 
428 N.YS.2d 986, 104 Misc.2d 601. 

Ohio—State ex rel. Walker v. Clark, 58 N,E.2d 773, 144 
Ohio St 305—Franklin v. Julian, 283 N.E.2d 813, 
20 Ohio St.2d 228, overruling Haworth v. Gill, 30 
Ohio St, 627, and State, ex rel. Hoerres v. WilkofF, 
157 Ohio St. 286, 105 N.E2d 39—Walker v. 
Stokes. 375 N.E2d 1258, 54 Ohio App.2d 119, 8 
0.0.3d 237. 

In Nebraska 

(2) Other matters. 

Neb.—Gomez v State ex rel. Larez, 61 N.W.2d .145, 
157 Neb. 738. 
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92. D.C.—Hassler v. District of Columbia, Mun.App., 
122 A.2d 827, revd. on oth. grds., CA., 238 F.2d 
264, 49 U.S.App.D.C. 188. 

N.Y.—Complaint of Dunn, 115 N.Y.S.2d 348, 203 
Misc. 181, affd, 121 N.Y.S2d 766, 281 A.D. 1068, 
app. den. 125 N.Y.S.2d 289, 282 A.D. 849—Martin 
V. Lane, 291 N.Y.S.2d 135, 57 Misc.2d 4. 

“Any woman” 

Conn.—Estey v. Mawdsley, Cir.A.D., 217 A.2d 493, 3 
Conn.Cir. 491. 

94. Or.—Fox V. Hohenshelt. 549 P.2d 1117, 275 Or. 
91. 

Vt.—Howard v. Howard, 163 A.2d 861, 122 Vt. 27, 84 
A.LR.2d 585. 

W.Va.—State ex rel. Crouser v. Mercer, 92 S.E.2d 745, 
141 W.Va. 691. 

15. Marriage at time of conception or birth 
inunaterial 

Jtah—State v. Hunt, 368 P.2d 261, 13 Utah 2d 32. 

Fla.—Smith v. Langford, App., 255 So.2d 294. 
/t.—CJ.S. cited in Bielawski v. Burke, 147 A.2d 674, 
677, 121 Vt. 62, 69 A.L.R.2d 1373. 

Minor child as real party in interest 

Kan.—Lawrence v. Boyd, 486 P.2d 1394, 207 Kan. 776. 

97. Ohio—Durst v. GrifTith, 182 N.E. 519, 43 Ohio 
App. 44. 

Since the publication of Corpus Juris Secundum, the 
case of Durst v. Griffith, cited in support of the text has 
been overruled in effect, the rule being that a minor may 
not institute bastardy proceedings in own name.—State 
ex rel. Love v. Jones, 111 N.E2d 607, affd. 128 N.E2d 
228, 98 Ohio App. 45, 50 A,L.R.2d 1022. 

§ 52. -Public Authorities 

Library References 
Children Out-of-Wedlock <^34, 

98. Cal.—In re Marriage of Guardino, 156 Cal.Rptr. 
883, 95 C.A,3d 77. 

Me.—State Dept, of Human Services v. Webster, 398 
A.2d 792. 

Mass.—Com. v. Lobo. 432 N.E.2d 496, 385 Mass. 436. 
Minn.—CJ.S. dted In State v. Sax. 42 N.W.2d 680. 

683, 231 Minn. 1. 18 A.L.R.2d 929. 

N.J.-Leonaid v. Werger, 122 A.2d 777, 21 NJ. 539— 
Smith V. Walker, 350 A.2d 319, 138 NJ.Super. 
187. 

N.Y.—In re Bancroft, supra, n. 83. 

N.C—Tidwell v. Booker. 225 S.E2d 816, 290 N.C 98, 
R.L—Kenyon v. Parzych, 31 A.2d 476, 69 R,I. 139. 
Wyo.—Heather v. Delta Drilling Co., 533 P.2d 1211. 
Nof where child presumed legitimate 
Cal.—Santa Clara County v. Doll, 337 P.2d 582, 169 
C.A.2d 404. 

That mother obtained position other commence¬ 
ment of filiation proceeding held not to 
warrant dismissal 

N.Y.—Saratoga County Com’r of Public Welfare v. 
Roberson, 220 N.Y.S.2d 377, 32 Misc.2d 607. 

Imminent need of mother for public assistance 
N.Y.—^Anonymous v. Anonymous, 254 N.Y.S.2d 946, 
44 Misc.2d 770—Commissioner of Welfare of City 
of New York v. Meyers, 264 N.Y.S.2d 440, 48 
Misc.2d 162. 

New petition in name of mother or joinder of 
mother ns co-petitioner 

N.Y.—Commissioner of Welfare of City of New York v. 
Meyers, 264 N.Y.S.2d 440, 48 Misc.2d 162. 

Mother receiilng assistance from public welfare 
Colo.—People In Interest of A. A. T., 554 P.2d 302.191 
Cok). 494. 

N.Y.—Commissioner of Social Services of City of New 
York v. Bailey, 434 N.Y.S.2d 24, 79 A.D.2d 572. 

Statute not retroactive 

Wash.—State v. Douiy, 603 P.2d 373, 92 Wa.sh.2d 930. 


99. Mich.—Madary v. Engel, 314 NW.2d 676, 111 
Mich. App. 517. 

N Y.—Complaint of Dennis, 116 N.Y.S.2d 677, 203 
Misc. 198. 

Statutes empowering public officers 
to institute proceedings where the 
child is or is likely to become a public 
charge have been construed.^ ^ 

3.5. Minn.—State v Carmena, 189 N.W.2d 191, 291 
Minn 91. 

N.Y.—D, S S. V. Wolfe, 334 N-Y.S.2d 689, 70 Misc.2d 
590. 

Or.—State ex rel. Adult and Family Services Division v. 

Gilhland, 634 P.2d 820, 54 Or.App. 283. 

Tex —Postell v. Texas Dept of Public Welfare, Civ. 

App., 549 S.W,2d 425. 

Municipal directors of welfare 
N.J.—M. v. F, 158 A.2d 334, 60 N.J.Super. 156. 
Creation of office of children’s court public 
representative improper 

N.Y.—Samuels v. Niesley, 237 N.Y.S.2d 175, 37 
Misc.2d 872. 

Commissioner of Welfare 

N.Y.—Commissioner of Welfare of City of New York v. 

Jones. 343 N.Y.S.2d 661, 74 Misc.2d 1014. 
Instituting on own initiative authorized 
Or—Fox v. Hohenshelt, 528 P.2d 1376, 19 Or.App. 
617. 

Not child’s exclusive remedy 
Wis.-In re R.W.L.. 341 N.W.2d 682. 116 Wis.2d 150 
(overruling J.M.S. v. Benson, 98 Wis.2d 406, 297 
N.W2d 18). 

A state’s general benevolent interest 
in the welfare of its citizens is insuffi¬ 
cient to give it standing to bring a 
paternity action where neither the 
child nor the mother is a public 
charge.^ 

3.10 Colo.—People in Interest of T.L.H. by M.P.H. v 
F.P.V., App., 701 P.2d 87. 

§ 53. Persons Liable 
Library References 
Children Out-of-Wedlock '®=>35. 

4. Colo.—CJJS. quoted in Schierenbeck v. Minor, 367 
P.2d 333, 335, 148 Colo. 582. 

La.—State, through Dept, of Health & Human Re¬ 
sources V. Guillory, App. 3 Cir., 407 SoJ2d 1327. 

Mo.—V -V. S -, App.. 579 S.W,2d 149. 

N.Y.—Weinberg v, Omar E, 482 N.Y.S.2d 540, 106 
A.D.2d 448, 

Defense by guardian 

Ill.—People ex rel. Schultz, v. Wunsch, 198 Ill.App. 
437—^People ex rel. Landwehr v. Humbracht, 215 
niApp. 29. 

Okl.—Jennings v. State, 256 P. 31, 125 Okl. 1—Halton 
V. State, 225 P. 894, 99 Okl. 92. 

Married as weU as single men held within stat¬ 
ute 

Vt.—Beattie v. Traynor, 42 A.2d 435, 114 Vt. 238, 159 
A.L.R. 1399. 

Fatherhood must be established 
Colo.—In re People in Interest of D. R. B., 498 P.2d 
1166, 30 Colo.App. 603. 

It may be proper to name the par¬ 
ents of a deceased putative father as 
respondents in a paternity proceed¬ 
ing,^^ 

5.5 N.Y.-Sondra S v. Jay O, 482 N.Y.S.2d 660, 126 
Misc.2d 322. 

6. Ga.—^Wilson v. Chumney, 99 S.E2d 736, 96 Ga. 
App. 258. 
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No cause against mother for contribution 
Cal.—Crookham v. Smith, 137 Cal.Rptr. 428, 68 
C.A.3d 773. 

A mother of a child conceived and 
bom in wedlock may not maintain an 
action to declare a man other than her 
spouse to be the father of the child.^*^ 

§ 54. Jurisdiction 
Library References 
Children Out-of-Wedlock <s»36, 

8. Wyo —CJJS. quoted in Myuskovich v. State ex rel. 
Osborn, 141 P.2d 540, 543, 59 Wyo. 406. 

Other matters relating to jurisdiction 
have been considered.®^ 

8,5. U.S,—Government of Virgin Islands ex rel. Bodin 
V, Brathwaite, C.A.Virgm Islands, 459 F.2d 543. 
Ala.—Lighten v. Lightell, Civ.App., 394 So.2d 41. 
Conn.—Kuser v. Orkis, 362 A 2d 943, 169 Conn. 66. 
Hawaii—Doe v. Roe, 647 P.2d 305, 3 Haw.App. 233. 
Iowa—Moody v. Christiansen, 306 N.W.2d 775. 
Mich.-Smith v. Robbins, 283 N.W 2d 725. 91 Mich. 
App. 284. 

Mo.—C. B. F. v. H. F., App., 592 S.W.2d 279. 

Neb.—Cox V. Hendricks, 302 N.W.2d 35, 208 N*. 23. 
N.Y.—Muhlhausen v. Ray, 391 N.Y.S.2d 55. 89 
Misc.2d 298. 

Pa.—McConnell v. Schmidt. 339 A.2d 578, 234 Pa,Su- 
per. 400, vac. on oth. grds., app. quashed 344 A.2d 
277, 463 Pa, 118. 

Tex.—Williams v. Stewart, Civ.App., 525 S.W.2d 710, 
decision adhered to 531 S.W,2d 383. 

No jurisdiction absent Uniform Parentage Act 
Colo.—In re Marriage of Burkey, App., 689 P.2d 726. 
No jurisdiction without child as iiaity 
Colo.—In re Marriage of Burkey, App., 689 P.2d 726. 
Jurisdiction held lacking 
Cal.—Bartlett v. Superior Court of Santa Barbara Coun¬ 
ty, 150 CalRptr. 25, 86 C.A.3d 72. 

Colo.—In re People in Interest of D. R. B., 498 P.2d 
1166, 30 Colo.App. 603. 

Ga.—Dean v. State, 191 S.E.2d 477, 126 Ga.App. 633. 
Ind.—Neill v. Ridner, App., 286 N.E2d 427, 153 Ind. 
App. 149. 

Mich—Gonzales v. Gonzales, 323 N.W.2d 614, 117 
Mich. App. 110. 

N.Y.—Edward K. v. Marey R., 434 N.Y.S.2d 108, 106 
Misc.2d 506—NUsa B. B. v. Qyde Blackwell H., 
445 N.Y.S.2d 579, 84 A.D.2d 295. 

Pa.—^Jackson v. Moultrie, 431 A.2d 1033, 288 Pa.Super. 
252. 

Tex.—Albers v. Ames, Civ.App., 616 S.W.2d 653. 
Utah—-Seuring v. Cook, 398 P.2d 690, 16 Utah2d 219. 
Wash.—Woolery v. Department of Social and Health 
Services, 612 P.2d 1, 25 Wash.App. 762. 
Long-arm statute 

Colo.—^In re People in Interest of D. R. B., 498 P.2d 
1166, 30 Colo.App. 603. 

Fla.—Bell v. Tuffnell, App. 1 Dist., 418 So.2d 422, 
petition for review den. 427 So.2d 736. 
ni.—^People v. Flieger, 3 Dist., 465 N.E2d 1376, 80 
IllDec. 739, 125 Ill.App.3d 604, affd. 478 N.E2d 
1366. 88 IU.Dec. 640, 106 I11.2d 546. 

Neb.—State ex rel. Larimorc v. Snyder, 291 N,W.2d 
241. 206 Neb. 64. ' 

N.Y.—Anonymous v. Anonymous, 428 N.Y.S.2d 608, 
104Misc.2d 611. 

Ohio—Poindexter v. Willis, 256 N.E2d 254, 23 Ohio 
Misc. 199. 

Tenn.—Gentry v. Davis, 512 S.W.2d 4. 

Jurisdict&nal objection held waived 
Ind.—Roe v. Doe, 289 N.E2d 528, 154 Ind.App. 203. 
Constructive service by publication not permit¬ 
ted 

Fla.—Druckcr v. Fernandez, App., 288 So.2d 283, 
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Cbntiniiing jurisdiction retained 
N.Y—Veronica P. v LaiT>’ L. 366 NE2d 1342, 42 
N.Y.2d 898, 397 N Y.S 2d 988, cert den 98 S.Ct. 
484, 434 U.S. 956, 54 L.Ed 2d 315 

It has been held that prior to a judi¬ 
cial determination of paternity, there 
can be no duty to support on the part 
of a putative father and no tortious act 
within the meaning of a long-arm stat¬ 
ute, and that therefore a petition to 
establish paternity and obtain child 
support should be dismissed for lack of 
personal jurisdiction.* 

8.10. Wash.-In re Doe. 684 P.2d 1368, 38 Wash. 
App. 251. 

§ 55. — To Hold Preliminary Ex¬ 
amination 

Library References 
Children Out-of-Wedlock <s=®36. 
page 153 

9. Ariz.—State v. Hicks, 211 P.2d 473, 69 Ariz. 208. 


Statutory authority to examine com¬ 
plainant, discussed infra § 64, does not 
authorize the examination of witnesses 
other than complainant^ 

113. Ohio—State ex rel. Johnson v. Ruffin, 97 
N.E2d 91, 89 Ohio App. 381—Hamm v. Wick- 
line, 26 Ohio St. 81—Walker v. Chandler, 15 Ohio 
App. 292. 

Crimiiial statute applicable 
N.Y.—Grant v, Korns. 122 N.Y.S.2d 21. 203 Misc. 
1089. 

Application denied 

(3) Complainant's motion for issuance of commission 
to take testimony of witnesses, residing outside of state 
will be denied. 

N.Y.-Grant v. Konis, 122 N.Y.S.2d 21. 203 Misc. 
1089. 

§ 56. -To Hear and Determine 

the Case 


Library References 
Children Out-of-Wedlock <^36. 


15. Ala.—Kamp v. Morang. 173 So.2d 566, 277 Ala. 
575. 


Anz.—State v, Hicks, supra, n. 9. 

Ark.—Lee v. Grubbs, 599 S.W.2d 715, 269 Ark. 205. 


Cal.—Carbone v. Superior Court of Napa County, 117 
P.2d 872, 18 Cal.2d 768, 136 A.L.R. 1260—Alex- 
, ander v. Superior Court In and For Los Angeles 
County. 338 P.2d 502, 170 C.A.2d 54. 

0)lo.—Nye V. District Court for Adams County in 
Seventeenth Judicial Dist„ 450 P.2d 669, 168 Colo, 
/i;' ^’2. 

IVlch.—Richm v. Fayerweather, 73 N.W.2d 241, 343 
Mich. 665. 


RV.—Commissioner of Public Welfare of City of New 
York, on Complaint of Vincent v. Koehler, 30 
K.E2d 587, 284 N.Y. 260—Anonymous v. Anony- 
moiLS. 184 N.Y.S.2d 219, 17 Misc.2d 187. 
KC>-State V Bowser. 53 S.E2d 282, 230 N.C. 330. 
Gbk>—Knox V. Covrett, 89 N.E2d 610, 85 Ohio App 
' 524. 


Au—Com. V. Kraus, 26 Beaver 181. 

S.D.-^Adam v. Van Buren, 315 N.W.2d 319. 

CiMody 

lEr—People ex rel. Irby v. Homyer, 481 N.E2d 928, 90 
lll.Dec. 128, 135 Ill.App.3d 161. 

Onnmon law 

^^^.-State V. Tetreault. 85 A.2d 386. 97 N.H. 260. 


Mass.—Gardner v. Rothman, 345 N.E2d 370, 370 
Mass 79. 

Jurisdiction over minor 

Okl.—Woods V. State, 249 P.2d 99, 207 Okl. 1. 

Wash —Hayward v. Hansen, 628 P 2d 1326, 29 Wash. 
App 400, case remd 647 P.2d 1030, 97 Wash 2d 
614. 

Mother and child in foreign country 
N.Y,—Feyler v. Mortimer, 87 NE2d 273, 299 N.Y. 
309. 

Statutes construed 

HI,—People ex rel. Lloyd v. Starks, 163 N.E2d 544, 23 
Ill.App.2d 430. 

N.Y.—Angarita v. Court of Special Sessions of City of 
New York, 113 N.Y.S 2d 196, 203 Misc, 12— 
Duerr v. Wittmann, 171 N.Y.S.2d 444. 5 A.D.2d 
326—Anonymous v. Anonymous, 192 N.Y.S.2d 
698, 20 Misc.2d 131. 

Vt.—Miller v. Willimott, 193 A.2d 917. 123 Vt. 448. 
Personal jurisdiction 

Cal.—Hartford v. Superior Court In and For Los Ange¬ 
les County. 304 P.2d 1, 47 C.2d 447. 

Ga.—Bell v. Arnold. 279 S.E.2d 449, 248 Ga *9. 

N.Y.—Beaudoin v. Andereon. 441 N.Y.S 2d 37, 109 
Misc.2d 753. 

Where child in foreign country 
N.Y.—Duerr v. Wittmann, 171 N Y S 2d 444, 5 A.D 2d 
326. 

Necessity of contract 
Del.—M. F V. F. 172 A 2d 274, 40 Del.Ch 17. 
Mother and child outside state 
R.I.—Surber v, Pearce, 195 A.2d 541, 97 R.I. 40. 
Jurisdiction retained on removal of child from 
state 

N.Y.—Anonymous v. Anonymous, 255 N,YS:2d 122, 
44 Misc.2d 721 

Long arm statute 

Colo.—A. R. B. v. G. E P., 507 P.2d 468, 180 Colo. 
439. 

Ill.—Poindexter v. Willis, 231 N.E2d 1, 87 Ill.App.2d 
213. . 

Waiver 

III—Adkins v. Shannon, 403 N.E2d 1340, 38 lll.Dec. 
736, 83 Ill.App.3d 384. 

In absence of statutory restriction, ' 
the court of the state of the father’s 
domicile has jurisdiction of a bastardy 
proceeding brought by the mother, 
who, along with her illegitimate child, 
is domicil^ elsewhere. 

15.5. Mass.—M. v. W. 227 N.E2d 469, 352 Mass. 
704. 

Minn.—State v. Carmena, 189 N.W.2d 191, 291 Minn. 
91. 

N,J.—B. v. O., 232 A.2d 401, 50 N.J. 93. 

N.Y.—Urbancig v. Pipitone. 259 NY.S.2d 625, 23 
A.D.2d 193, 

Statute held restrictive*of venue, not jurisdic¬ 
tion 

Conn.—Pelak v. Karpa, 151 A.2d 333, 146 Conn. 370 
Rule inapplicable where child bom outside state 
to nonresident prosecutrix 
Pa.—Com. V. Shook. 236 A.2d 559, 211 Pa.Super. 413. 
Jurisdiction over nonresident not precluded 
Iowa—Larsen v. Scholl, 296 N.W.2d 785. 

Action commenced under Uniform Reciprocal 
Enforcement of Support Act 
Fla.—Hodge v. Maith, 435 So.2d 387. 

16. Ohio—Knox v. Covrett, supra, n. 15—State ex rel. 
Raydel v. Raible. App., 110 N.E2d 138, app, 
di.sm. 109 N.E.2d 319, 158 Ohio St. 327—State ex 
rcl. Raydel v. Raible, 117 N.E.2d 480, 40 A.L 
R.2d 950. app. tlism. 120 N E2d 590. 162 Ohio St. 
74. 


19 Anz.—State v. Hicks, supra, n. 9. 

W.Va.—Farley v. Faley, 68 S.E.2d 35o, 136 W Va. 598. 

Magistrate without dispositive power 

W.Va—State ex rel. Adkins v. Hosey, 310 S.E.2d 206. 

20. D.C.—^Turner v. Nelson, Mun.App., 186 A.2d 
230. 

III.—People ex rel. Lloyd v. Starks, App., 159 N E.2d 

11 . 

N.J.—Smith V. Walker, 350 A.2d 319. 138 N.J.Super. 
187. 

21. Ark.—Higgs v. Higgs, 299 S.W.2d 837, 227 Ark. 
572. 

N.Y.—In re Bancroft, 96 N.Y S 2d 109, 276 App.Div. 
485. 

Pa,—Com. V. Pewatts, 186 A.2d 408, 200 Pa.Super. 22. 
Vt—Miller v. Willimott, 193 A 2d 917, 123 Vt. 448. 

22. Mass.—^Vivori v. Fourth Dist. Ct of Berkshire, 82 
N E 2d 9, 323 Mass 336 

24. Cal.—'Alexander v. Superior Court In and For Los 
Angeles County, 338 P2d 502, 170 CA.2d 54. 

Conn.—Stevens v Leone, 406 A.2d 402, 35 Conn.Sup. 
237 

Mass.—Com. v Mack, 405 N.E.2d 1000, 10 Mass.App. 
816 

N.H.—Hansen v. Hansen, 402 A.2d 1333, 119 N.H. 
473. 

R. I.—Vezina v. Bodreau, 133 A 2d 753, 86 R.I. 87. 

Contra 

N.J.—Borawtck v. Barba, 81 A.2d 766, 7 N.J. 393 

Juvenile referee 

Ind.-Johnston v. Phelps. App., 288 N.E2d 782, 154 
Ind.App. 9. 

25. N.Y.—People v. Richter, 133 N.Y.S.2d 685, 206 
Misc. 304. 

WVa—State v. Arrington, 131 S.E2d 382, 147 W.Va. 
753. 

In New York Dty—^Anonymous v Anonymous, 22 
N.Y.S.2d 598, 174 Misc. 906—Angarita v. Court of 
Special Sessions of* City of New York, supra, n. 15— 
Commissioner of Welfare of City of New York on 
Complaint of Miranda v. State, 160 N.Y.S.2d 263, 5 
Misc.2d 449—Anonymous v. Anonymous, 191 N.y.S.2d 
536, 20 Misc.2d 753. 

26. DC.—Johnson v. Johnson, Mun.App., 183 A.2d 
916. 

N.J.—C. M. v. C C, 407 A.2d 849, 170 N.J.Super. 586. 
N.Y.—Park v. Park, 58 N.Y.S.2d 622, 186 Misc, 249— 
Bentley v. Bentley, 76 N.Y.S.2d 877, 191 Misc. 972, 
reh den. 78 N.Y.S.2d 494—McMaster v. McMas- 
tcr, 77 N.Y.S.2d 634, 191 Misc. 328—Houston v. 
Houston, 99 N.Y.S.2d 199, 199 Misc. 469. 
Tex.-WilHams v. Shields, Civ.App., 531 S.W.2d 383. 
Family Court 

N.Y.—Anonymous v. Anonymous, 255 N.Y.S.2d 122, 
44 Misc.2d 721—C v. M, 354 N.Y.S.2d 348, 77 
Misc.2d 534. 

S. C.—McGlohon v, Harlan, 174 S.E2d 753, 254 S.C, 

?07. 

27. N.Y.—Fite v. Miller, 111 N.Y.S.2d 231, 280 App. 
Div. 12. 
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28 Colo.—Campbell v. Gilliam. 257 P.2d 965, 127 
Colo. 471—People v. Estergard, 457 P.2d 698. 169 
Colo. 445. 

D.C.—Fuller v. U.S., Mun.App., 65 A.2d 589—Dicks v. 
U.S., Mun.App., 72 A.2d 34—Davis v. District of 
Columbia, Mun.App., 102 A 2d 842. 

Mo.—Miller v. Russell. App.. 593 S.W.2d 598. 

N.J.—In re El, 60 A.2d 893, 26 N.J.Misc. 285. 

Ohio—State ex rel,. Marshall v. Steinbaugh, 138 N.E2d 
252. 

R.I—State V. Mullen, 142 A.2d 543. 87 R.I. 401. 
Limitation of jurisdiction 
D.C —Harri.son v DLstrict of Columbia. Mun.App., 95 
A.2d 3.^2. 

Lack of jurisdiction 

Tenn—Nabors v. Durham, 450 S,W.2d 314, 60 Tenn. 
App. 637. 
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N.H.—State v Preston, 4W AZd 7<»2. 110 NH. 877, 

Tex.—Alvarado v. Gon 2 ales, Cik App, 552 S W 2d 539. 

Estoppel 

in.— Cook V Askevu. 341 N E,2d 13. 34 Ill.App 3d 
1055. 

Okl.—Johnson v. Swte, 96 P.2d 313, 186 Okl 80 

Statute constnied 

Ind.-H. W. YL v. M. A. G.. App., 426 N.E.2d 129 
(2) Other states. 

Ariz.—State v. Nerini, 151 P.2d ^83, 61 Ariz. 503. 

Colo—!n re People in Interest of LB., 498 P.2d 1157, 
179 Colo, 11, app, dism. 93 S.Ct. 1497, 410 U.S 
976, 36 LEd.2d 173. 

Iowa—Jensen v. Voshell, 193 K.W.2d 86. 59 A.LR.3d 
678, 

La.—Naqum v. Naqiun, App., 374 So.2d 148. 

N.Y.—Lorraine M. v. Linwood M,S., 437 N.Y S 2d 580, 
108 Misc.2d 366. 

Pa.—Worley v. Augustine, 456 A 2d 558, 310 Pa,Super 
178. 

Wnting held no defense to statute 

N.Y.—Schuerf V. Fowler, 156 N.Y.S2d 859, 2 A.D2d 
541, motion den. 169 N.Y.S.2d 749, 3 N.Y.2d 987, 
147 N.E.2d 253. 

When action commeuced 

N.Y —Duerr v. Wittraann, 171 N.Y,S.2d 444, 5 A D 2d 
326. 

Statute held inapplicable 

D.C.—Felder v. Allsopp, Aj^., 391 A. 2d 243. 

Kan—Grayson v. Grayson. 320 P.2d 803. 182 Kan 
285. 

Ky.—Department of Economic Sec. v. Shanklme, 514 
S.W.2d 682. 

N.M.—Stnnger v. Dudoich, 583 P.2d 462, 92 N.M. 98 

N.Y.—Trent v. Lorn. 292 N.Y.S.2d 524, 57 Misc2d 
382—Swift V. Swift, 319 N.Y S.2d 655, 65 Misc.2d 
1014—Anonymous v. Anonymous, 333 N.Y,S.2d 
897, 70 Misc.2d 584. 

N.D.—In Interest of W.M.V., 268 N.W.2d 781. 

Pa.—Bemhart v. Kovach, 452 A.2d 1050, 307 Pa.Super. 

86 . 

S.C.—South Carolina Dept, of Social Services v. Low- 
man, 236 S.E.2d 194, 269 S.C, 41. 

Tenn.—Thompson v. Coates, App., 627 S.W.2d 376. 

Utah—Nidsen By & Through State Dept, of Social 
Services v. Hansen, 564 P.2d 1113, overruling Mar¬ 
tinez V. Rmnero, 558 P.2d 5(0. 

Exception to statute 

Ind.—Sullivan v. O'Sullivan, 162 N.E2d 315, 130 Ind. 
App. 142. 

Kan.—Smith v. Simmons, 602 P.2d 546, 4 Kan.App.2d 
60. 

Statute of state where suit is brought governs 

Miss.—Morgan v Thompson, 135 So.2d 854, 242 Miss, 
357. 

Delay in prosecutitm held to warrant discharge 
of defendant 

N.D.-C. L. W. V. M. J.. 254 N.W.2d 446. 

Pa,—Com. ex rel, Cheeseman v. Biedrycki, 201 A.2d 
297, 203 Pa.Super. 364. 

Motion to dismiss 

HI.—People ex rel. Getz v Lang, 378 N.E2d 398, 18 
IlLDec. 934, 61 IIl.App.3d 933. 

N.Y.—Anonymous v. Anonymous. 266 N.Y.S.2d 505, 
48 Misc.2d 949. 

Proceeding held “action** within prohibition of 
extension of time 

N.Y.—Anonymous v. Anonymous, 266 N.y.S.2d 505, 
48 Misc2d 949 

Issuance of summons 

D.C—Perry v. Dwtrict of Columbia, App., 212 A.2d 
339. 

Commenced timely by filing of complaint 

Wash.—State v Kline. 417 P.2d 348, 69 Wash.2d 107. 
Commencement of proceeding governed by rules 
of court in which brought 

Wash —State v, Kline, 417 P 2d .348, 69 Wash.2d 107. 


Proof insufficient to show support within one 
year prior to petition 

DC—Lindsay v Distnct of Columbia ex rel Lmdsay, 
App., 298 A.2d 211 

Statute invalid 

111—Cessna v Montgomery, 329 N.E2d 861, 28 111. 
App 3d 887—Domfeld v. Julian, 472 N.E.2d 431, 
84 lil.Oec. 471, 104 II1.2d 261, overruling Cessna v. 
Montgomery, 63 II1.2d 71. 344 N.E 2d 447. 

Tex —In Interest of Miller, Civ.App., 605 S.W.2d 332, 
affd. Sup, 631 S.W2d 730 

Suit not barred on grounds of res judicata 

N.Y.-Meegan S. v. Donald T., 475 N.E.2d 449, 64 

N.V.2d 751, 485 N.Y.S.2d 982 

• 

Different limitation for children on assistance 
valid 

N Y.—Ivory B. v Ronald W., 483 N Y.S.2d 936, 126 
Misc.2d 851 disagreeing with Matter of Patncia R. 
v. Peter W, 120 Misc2d 986. 466 N.Y.S2d 994. 

Suit barred by limitations period 
N Y -Meegan S. v Donald T., 475 N.E.2d 449, 64 
N.Y 2d 751, 485 N Y.S.2d 982. 

Applicable to mother not child 
Colo.—^Jefferson County Dept of Social Services v D 
A. G, 607 P.2d 1004 199 Colo. 315. 

'Kan.—Crooms v. Whitfield, 605 P2d 592, 4 Kan. 
App.2d 306. 

Miss —Palmer v, Mangum, 338 So 2d 1002. 

Neb.—Doak v. Milbauer, 343 N.W2d 751, 216 Neb. 
331. 

Waiver of defense 

N.Y.—Estate of Thomas. 387 N.Y.S.2d 216, 87 Misc.Zd 
1033. 

Statute valid 

Mich.—McFetridge v Chiado, 323 N.W2d 470, 116 
Mich.App. 528. 

Tex.—Texas Dept, of Human Resources v. Chapman, 
Civ.App., 570 S.W.2d 46, err. ref. no rev err. 

Test of validity 

Or.—State, ex rel. Adult and Family Services Div. v. 
Bradley, 650 P.2d 91, 58 Or.App 663, affd. 666 
P.2d 249, 295 Or. 216. 

Limitation on challenges to presumption of pa¬ 
ternity 

Mont.—Matter of W.C.. 671 P.2d 621. 

Different limitation for children on assistance 
invalid 

N.Y.—Patncia R. v. Peter W., 466 N.Y.S.2d 994, 120 
Misc.2d 986. 

Particular matters may toll the stat- 

52.5. Wash.—Nettles v. Beckley, 648 P.2d 508, 32 
Wash.App. 606. 

Acknowledgment in writing 
Colo.—People In Interest of L. L. R., 562 P.2d 1121, 39 
Colo. App, 180. 

Iowa—Jensen v. Voshell. 193 N.W.2d 86, 59 A.L.R.3d 
678, 

N.Y.—Howard v. Robinson, 302 N,Y.S.2d 347, 32 
A.D.2d 837—D v. D., 330 N.Y.S.2d 907, 69 
Misc.2d 689. 

Furnishing of support 

Ala.—Ward v. State, 170 So,2d 500, 42 Ala.App. 529, 
cert, den, 170 So.2d 504, 277 Ala. 703. 

Ind.—D. E F. V E. M., App., 363 N.E.2d 1030, 173 
Ind.App. 274. 

Iowa—Jensen v Voshell, 193 N.W.2d 86, 59 A L.R.3d 
678. 

Md.—Goodman v. State, 203 A.2d 605, 236 Md 257— 
Johns v. Johns, 203 A.2d 704, 236 Md. 278. 
N.Y.r-Howard v Robinson, 302 N.Y.SZd .347, 32 
A.D.2d 837—Green v. Smith, 318 N.YS.2d 27, 65 
Misc.2d 588, 

Tenn —Reynolds v. Richardson, 462 S.W.2d 233, 62 
Tenn. App, 269, app. after remand 483 S W.2d 747. 


Burden of proof 

Ala.—Hunter v. State, 301 So.2d 541, 293 Ala. 226. 
Iowa—Jensen v. Voshell, 193 N.W.2d 86, 59 A.L.R.3d 
678. 

N.M—Hernandez v. Anaya, 340 P2d 838, 66 N.M. 1. 
N.Y —People on Complaint of Mendes v. Pennyfeather, 
174 N.Y.S2d 766, 11 Misc.2d 546-D. v. D.. 330 
N.Y.S.2d 907, 69 Misc 2d 689. 

Absence from state 

Miss.—Hull v. Jackson, 121 So.2d 4, 238 Miss. 870. 
Absence from jurisdiction 
D.C.—District of Columbia v. Franklin, Mun.App,, 154 
A 2d 550. 

Clear acknowledgment without doubt required 
Nev.—Smith v. Gabrielh, 395 P.2d 325, 80 Nev. 390. 
Oral acknowledgment insufficient 
Nev.—Smith v. Gabrielh, 395 P 2d 325, 80 Nev. 390. 
Payment of expenses in connection with birth 
held insufficient 

Nev.—Smith v. Gabnelli, 395 P.2d 325, 80 Nev. 390. 
Minority of petitioner insufficient 
N.Y.—Anonymous v. Anonymous, 266 N.Y.S.2d 505, 
48 Misc.2d 949. 

No tolling by military service within state 
N.Y.—Anonyraou.s v. Anonymous, 266 N.Y.S.2d 505, 
48 Misc.2d 949. 

Acknowledgment in open court 
Ill.—Brown v..Box, 230 N.E.2d 204, 38 I11.2d 80. 
Withdrawal of petition because of agreement to 
support 

N.Y.—B. v. W., 320 N.Y.S.2d 581, 66 Misc.2d 337 

Either written acknowledgment or furnishing 
support 

N.Y,—Vicki B. v. David H., 442 N.E.2d 1248, 57 
N.Y.2d 427, 456 N.Y.S.2d 737. 

Claiming child as tax deduction 
N.Y.—Gloria C v. David P., 456 N.Y.S.2d 652, 116 
Misc.2d 825. 

Particular matters may not toll the 
statute.^^ 

52.10. Iowa—Jensen v Voshell, 193 N.W.2d 86. 59 
A.L.R.3d 678. 

N.Y.—Lydia L. v. Vidal L., 408 N.Y.S.2d 276, 95 
Misc.2d 507. 

Furnishing support by reason of court approved 
agreement 

N.Y.-ABC V. XYZ, 271 N.Y,S.2d 781, 50 Misc.2d 
792. 

Circumventing statute 

Iowa-State ex rel. Krupke v. Witkowski, 256 N.W.2d 
216. 

The period provided in which to 
bring a paternity suit to identify the 
natural father of an illegitimate child 
for the purposes of obtaining support 
must be of sufficient duration to 
present a reasonable opportunity for 
those with an interest in such children 
to assert claims on their behalf;^^-’’ 
and the time limitation must be sub¬ 
stantially related to the state's interest 
in avoiding the litigation of stale or 
fraudulent claims.''^ 

52.15 U.S.—Mills V. Habluetzel, Tex., 102 S.Ct. 
1549, 456 U.S 91. 71 L Ed.2d 770—Pickett v. 
Brown, Tenn., 103 S.Ct. 2199, 462 U.S. 1, 76 
L Ed.2d 372. 

Ala.—State v. Martin, Civ.App., 4.37 So.2d 1311, mod. 

on 01 h grds., 454 So. 2d 1038. 

Ill.—Jude V Morrissey, App. 1 Dist., 73 IlI.Dec. 280, 
454 N E.2d 24—People ex rel. McCoy v. Sherman, 
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N.H.—State v Preston, 4W AZd 7d2, 110 NH. 877, 

Tex.—Alvarado v, Gon 2 ales, Ci\ App, 552 S W 2d 539. 

Estoppel 

Ilk—Cook V Askew, 341 N E,2d 13. 34 Ill.App3d 
1055. 

Okl.—Johnson v. State, 96 P.2d 313, 186 Okl 80 

Statute coostnied 

Ind.-H. W. K. V. M. A. G.. App., 426 N.E.2d 129 
(2) Other states. 

Ariz.—State v. Nerini, 151 P.2d Q83, 61 Ariz. 503. 

Colo—In re People in Interest of LB., 498 P.2d 1157, 
179 Cola 11, app, dism. 93 S.O, 1497, 410 U.S 
976, 36 LEd.2d 173. 

lowa-Jensen v. Voshell, 193 N.W.2d 86. 59 A.LR.3d 
678. 

La.—Naquin v. Naquin, App., 374 So.2d 148. 

N.Y.—Lorraine M. v. Linwood M.S., 437 N.Y S 2d 580, 
108 Misc.2d 366. 

Pa.—Worley v. Augustine, 456 A 2d 558, 310 Pa.Super 
178. 

Writing held no defense to statute 

N.Y.—Schucrf V. Fowler, 156 N.Y.S2d 859, 2 A.D2d 
541, motion den. 169 N.Y.S.2d 749, 3 N.Y.2d 987, 
147 N.E.2d 253. 

When action commoaced 

N.Y —Ducrr v. Wittraann, 171 N.Y,S.2d 444, 5 A D 2d 
326. 

Statute held inapplicable 

D.C.—Felder v. Allsc^, Ak>, 391 A. 2d 243. 

Kan—Grayson v. Grayson, 320 P.2d 803. 182 Kan 
285. 

Ky.—Department of Economic Sec. v. Shanklme, 514 
S.W.2d 682. 

N.M.—Stnngcr v. Dudoich, 583 P.2d 462, 92 N.M. 98 

N.Y.—Trent v. Lorn. 292 N.Y.S.2d 524, 57 Misc2d 
382-Swift V. Swift, 319 N.Y S.2d 655, 65 Misc.2d 
1014—Anonymous v. Anonymous, 333 N.Y.S.2d 
897. 70 Misc.2d 584. 

N.D.—In Interest of W.M.V,. 268 N.W.2d 781. 

Pa.—Bemhart v. Kovach, 452 A.2d 1050, 307 Pa.Super. 

86 . 

S.C.—South Carolina Dept, of Social Services v. Low- 
man, 236 S.E.2d 194, 269 S.C 41. 

Teon.—Thompson v. Coates, App., 627 S.W.2d 376. 

Utah—Nidsen By & Through State Dept, of Social 
Services v. Hansen, 564 P.2d 1113, overruling Mar¬ 
tinez V. Rcmiero, 558 P.2d 510. 

Exception to statute 

Ind.—Sullivan v. O'Sullivan, 162 N.E2d 315, 130 Ind. 
App. 142. 

Kan.—Smith v, Simmons, 602 P.2d 546, 4 Kan.App.2d 
60. 

Statute of state where suit is bron^t governs 

Miss.—Morgan v Thompson, 135 So.2d 854, 242 Miss. 
357. 

Delay in prosecution held to warrant discharge 
of defendant 

N.D.-C. L. W. V. M. J.. 254 N.W.2d 446. 

Pa,—Com. ex rel, Cheeseman v. Biedrycki, 201 A,2d 
297, 203 Pa.Super. 364. 

Motion to dismiss 

HI.—People ex rel. Getz v Lang, 378 N.E2d 398, 18 
IlLDec. 934, 61 IIl.App.3d 933. 

N.Y.—Anonymous v. Anonymous. 266 N.Y.S.2d 505, 
48 Misc.2d 949. 

Proceeding held “action” within prohibition of 
extension of time 

N.Y.—Anonymous v. Anonymous, 266 N.y.S.2d 505, 
48 Misc2d 949 

Issnance of summons 

D.C—Perry v. District of Columbia, App., 212 A.2d 
339. 

Commenced timely by filing of complaint 

Wash.—State v Kline. 417 P.2d 348, 69 Wash.2d 107. 
Commencement of proceeding governed by rules 
of court in which brought 

Wash —State v, Kline, 417 P 2d 348, 69 Wash.2d 107. 


Proof insufficient to show support within one 
year prior to petition 

DC—Lindsay \ Dismci of Columbia ex rel Lindsa>, 
App., 298 A.2d 211 

Statute invalid 

111—Cesi.na v Montgomery, 329 N.E2d 861, 28 111. 
App 3d 887—Domfeld v. Julian, 472 N.E.2d 431, 
84 in.Oec. 471, 104 II1.2d 261, overruling Cessna v. 
Montgomery, 63 in.2d 71, 344 N.E 2d 447. 

Tex —In Interest of Miller, Civ.App., 605 S.W.2d 332, 
affd. Sup, 631 S.W2d 730 

Suit not barred on grounds of res judicata 

N.Y.—Meegan S. v. Donald T., 475 N.E.2d 449, 64 

N.Y.2d 751, 485 N.Y.S.2d 982 

• 

Different limitation for children on assistance 
valid 

N Y.—Ivory B. v Ronald W., 483 N Y.S.2d 936, 126 
Misc.2d 851 disagreeing with Matter of Patncia R. 
v. Peter W, 120 Misc2d 986, 466 N.Y.S2d 994. 

Suit barred by limitations period 
NY—Meegan S. v Donald T., 475 N.E2d 449, 64 
N.Y 2d 751, 485 N Y.S.2d 982. 

Applicable to mother not child 
Colo.—^Jefferson County Dept of Social Services v D 
A. G, 607 P.2d 1004 199 Colo. 315. 

'Kan.—Crooms v. Whitfield, 605 P2d 592, 4 Kan. 
App.2d 306. 

Miss—Palmer v, Mangum, 338 So 2d 1002. 

Neb.—Doak v. Milbauer, 343 N.W2d 751, 216 Neb. 
331. 

Waiver of defense 

N.Y.—Estate of Thomas, 387 N.Y.S.2d 216, 87 Misc.2d 
1033. ■*- 

Statute valid 

Mich.—McFetridge v Chiado, 323 N.W2d 470, 116 
Mich.App. 528. 

Tex.—Texas Dept, of Human Resources v. Chapman, 
Civ.App., 570 S.W.2d 46, err. ref. no rev err. 

Test of validity 

Or.—State, ex rel. Adult and Family Services Div. v. 
Bradley, 650 P.2d 91, 58 Or.App 663, affd. 666 
P.2d 249, 295 Or. 216. 

Limitation on challenges to presumption of pa¬ 
ternity 

Mont.—Matter of W.C.. 671 P.2d 621. 

Different limitation for children on assistance 
invalid 

N.Y.—Patncia R. v. Peter W., 466 N.Y,S.2d 994, 120 
Misc.2d 986. 

Particular matters may toll the stat- 
ute.«*'' 

52.5. Wash.—Nettles v. Beckley, 648 P.2d 508, 32 
Wash.App. 606. 

Acknowledgment in writing 
Colo.—People In Interest of L. L. R., 562 P.2d 1121, 39 
Colo. App, 180. 

Iowa—Jensen v. Voshell, 193 N.W.2d 86, 59 A.L.R.3d 
678. 

N.Y.—Howard v. Robinson, 302 N.Y.S.2d 347, 32 
A.D.2d 837—D v. D„ 330 N.Y.S.2d 907, 69 
Misc.2d 689. 

Furnishing of support 

Ala.—Ward v. State, 170 So.2d 500, 42 AIa.App. 529, 
cert, den, 170 So.2d 504, 277 Ala. 703. 

Ind.—D. E F. V E. M.. App., 363 N.E.2d 1030, 173 
Ind.App. 274. 

Iowa—Jensen v Voshell, 193 N.W.2d 86, 59 A L.R.3d 
678. 

Md.—Goodman v. State, 203 A.2d 6<»5, 236 Md 257— 
Johns V. Johns, 203 A.2d 704, 236 Md. 278. 
N.Y.r-Howard v Robinson, 302 N.Y.S2d .347, 32 
A.D.2d 837—Green v. Smith, 318 N.Y S.2d 27, 65 
Misc.2d 588, 

Tenn —Reynolds v. Richardson, 462 S.W.2d 233, 62 
Tenn.App. 269, app. after remand 483 S W.2d 747. 


Burden of proof 

Ala.—Hunter v. Slate, 301 So.2d 541, 293 Ala. 226 
Iowa—Jensen v. Voshell, 193 N.W.2d 86, 59 A.L.R.3d 
678. 

N.M —Hernandez v. Anaya, 340 P 2d 838, 66 N.M. 1. 
N.Y —People on Complaint of Mendes v. Pennyfeather, 
174 N.Y.S2d 766, 11 Misc.2d 546—D. v. D.. 330 
N.Y.S.2d 907, 69 Misc2d 689. 

Absence from state 

Miss.—Hull V. Jackson, 121 So.2d 4, 238 Miss. 870, 
Absence from jurisdiction 
D.C.—District of Columbia v. Franklin, Mun.App,, 154 
A 2d 550. 

Clear acknowledgment without doubt required 
Nev.—Smith v. Gabrielli, 395 P.2d 325, 80 Nev. 390. 
Oral acknowledgment insufficient 
Nev.—Smith v. Gabrielli, 395 P2d 325, 80 Nev. 390. 
Payment of expenses in connection with birth 
held insufficient 

Nev.—Smith v. Gabnelli, 395 P.2d 325, 80 Nev. 390. 
Minority of petitioner insufficient 
N.Y.—Anonymous v. Anonymous, 266 N.Y.S.2d 505, 
48 Misc.2d 949. 

No tolling by military service within state 
N.Y.—Anonymous v. Anonymous, 266 N.Y.S.2d 505, 
48 Misc.2d 949. 

Acknowledgment in open court 
III—Brown v..Box, 230 N.E2d 204, 38 I11.2d 80. 
Withdrawal of petition because of agreement to 
support 

N.Y.—B. v. W., 320 N.Y.S.Zd 581, 66 Misc.2d 337 

Either written acknowledgment or furnishing 
support 

N.Y,—Vicki B. v. David H., 442 N.E.2d 1248, 57 
N.Y.2d 427, 456 N.Y.S.2d 737. 

Claiming child as tax deduction 
N.Y.—Gloria C v. David P., 456 N.Y.S.2d 652, 116 
Misc.2d 825. 

Particular matters may not toll the 
statute.^^ 

52.10. Iowa—Jensen v Voshell, 193 N.W.2d 86. 59 
A.L.R.3d 678. 

N.Y.—Lydia L. v. Vidal L., 408 N.Y.S.2d 276, 95 
Misc.2d 507. 

Furnishing support by reason of court approved 
agreement 

N.Y.-ABC v. XYZ, 271 N.Y,S.2d 781, 50 Misc.2d 
792. 

Circumventing statute 

Iowa-State ex rel. Krupke v. Witkowski, 256 N.W.2d 
216. 

The period provided in which to 
bring a paternity suit to identify the 
natural father of an illegitimate child 
for the purposes of obtaining support 
must be of sufficient duration to 
present a reasonable opportunity for 
those with an interest in such children 
to assert claims on their behalf;^^-’’ 
and the time limitation must be sub¬ 
stantially related to the state's interest 
in avoiding the litigation of stale or 
fraudulent claims.''^ 

52.15 U.S.—Mills V. Habluetzel, Tex., 102 S.Ct. 
1549, 456 U.S 91. 71 L Ed.2d 770—Pickett v. 
Brown, Tenn., 103 S.Ct. 2199, 462 U.S. 1, 76 
L Ed.2d 372. 

Ala,—State v. Martin, Civ.App., 4.37 So.2d 1311, mod. 

on 01 h grds., 454 So.2d 1038. 

Ill—Jude V Morrissey, App. 1 Dist., 73 Ill.Dec. 280, 
454 N E.2d 24—People ex rel. McCoy v. Sherman, 
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4 Dist.. 462 N.E.2d 817, 78 IlLDec. 698, 123 
Ill.App.3d 444. 

Ind.—Matter of App., 437 N.E.2d 119. 

lowa^State ex rel. Rake v. Ohden, 346 N.W.2d 826. 
Ky.—Com. ex rel. Lepard v. Young, 666 S.W.2d 735 
Md—Frick V. Maldona, 462 A.2d 1206, 296 Md. 304 
(overruling Thompson v. Thompson, 485 Md. 480, 
404 A.2d 269). 

Mich.—Shifter v. Wolf, 327 N.W.2d 429, 120 Mich. 
App. 182. 

Or.—State, ex rel. Adult and Family Services Div. v. 
Bradley, 650 P.2d 91, 58 Or.App. 663 affd. 666 
P.2d 249, 295 Or. 216. 

52.20. Mich.—Shifter v. Wolf, 327 N.W.2d 429, 120 
Mich. App. 182. 

Statute invalid 

U.S.—Mills V. Habluetzel, Texas, 102 S.Q. 1549, 456 

U. S. 91, 71 L.Ed.2d 770—Pickett v. Brown, Tenn., 
103 S.Q. 2199, 462 U.S. 1, 76 L.Ed.2d 372. 

Ala.—State v. Martin, App,, 437 So.2d 1311, mod. on 
oth. grds., 454 So.2d 1038. 

Fla.—State, Dept, of Health and Rehabilitative Services 

V. West, 378 So.2d 1220. 

Ill.—Jude V. Morrissey, 454 N.E2d 24, 73 Ill.Dec. 280, 
117 IlLApp.3d 782—People ex rel. McCoy v. Sher¬ 
man. 462 N.E.2d 817, 78 Ill.Dec. 698, 123 III. 
App.3d 444. 

Ind.—Matter of M.D.H., App., 437 N.E.2d 119. 

Iowa—State ex rel. Rake v. Ohden, 346 N.W.2d 826 
Ky.—Com. ex rel. Lepard v. Young, 666 S.W.2d 735. 
Md.—Frick v. Maldona, 462 A.2d 1206, 296 Md. 304 
(overruling Thompson v. Thompson, 485 Md. 480, 
404 A.2d 269). 

Mont.—State, Dept, of Revenue v. Wilson, 634 P.2d 
172. 

N.C.—County of Lenoir ex. rel. Cogdell v. Johnson, 264 
S.E.2d 816, 46 N.C.App. 182, 16 A.L.R4th 919. 
Or.—State, ex. rel. Adult and Family Services Div. v. 
Bradley, 650 P.2d 91, 58 Or.App. 663 affd 666 
P.2d 249, 295 Or. 216. 

W.Va.—State ex rel. S.M.B. v. D.A.P., 284 S.E.2d 912. 

These rules have been applied to 
periods of limitation for proceedings to 
establish paternity for purposes of .in¬ 
heritance.^^ ^ 

52.25 Ala.—Abrams v, Wheeler, 468 So.2d 126 modi-* 
fying Everage v. Gibson, 372 So.2d 829. 

Where the mother receives public as¬ 
sistance, the statute of limitations ap¬ 
plicable to a public welfare official may 
apply.*^^ 

52.30 N.Y.—Department of Social Services on Behalf 
of Katherine McL. v. Jay W., 482 N.Y.S.2d 810, 
105 A.D.2d 19. 

page 156 

55. Ind.—In « Atterbury. 293 N.E.2d 522, 155 Ind. 
App. 566. 

Pa.—Com. ex rel. Johnson v. Kipg, 444 A.2d 108, 297 
Pa.Super. 431. 

60. Ky.—CJ jS. cited in Duff v. Com. for Use and 
Benefit of Huff, 355 S.W.2d 693, 694. 

§ 61. In General 
Library References 
Children Out-of-Wedlock <^39. 

61. Conn.—Stroman v, Gilbert, Cir.A.D., 197 A.2d 
99, 2 Conn.ar. 179. 

Ill.—Peqple ex rel. Covington v. Johnson, 224 N.E2d 
664, 79 Ill.App.2d 266. 

N.Y.—Scruton v. Dziewisz, 131 N.Y.S.2d 580, 284 
App.Div. 276. 

Action barred 

Mont,—Borchers v. McCarter, 592 P.2d 941,181 Mont, 
169. 


Unifarm Parentage Act 

Mont —Borchers v. McCarter, 592 P.2d 941, 181 Mont. 
169. 

62. Conn.—Brown v. Cato, 162 A.2d 175, 147 Conn, 
418—Turner v. Richardson, 162 A.2d 177, 147 
Conn. 423. 

Fla.—Estanislao v. State, Dept, of HRS, on Behalf of 
Hull, App., 368 So.2d 677. 

Iowa—Jensen v. Voshell, 193 N.W.2d 86, 59 A.LR.3d 
678. 

N.C,—WillUms V. Holland, 249 S.E2d 821, 39 N.C. 
App 141. 

Pa.—Com. ex rel. Miller v. Dillworth, 205 A.2d 111, 
204 Pa.Super 420. 

Statute construed to intend pretrial proceedings 
Mich.—Houfek v. Shafer, 151 N.W.2d 385, 7 Mich. 
App. 161. 

Laches not available as defense 

Mmn.—M. A. v. P R.. 277 N.W.2d 27. 

63. ' Neb.—CJjS. cited in Rozgall v. Dorrance, 23 

N.W.2d 85, 91, 147 Neb. 260. 

W.Va.—Holmes v, Clegg. 48 S.E2d 438, 131 W.Va. 
449. 

Caption by Complainant not required 
Ohio—State ex rel. Love v. Jones, 128 N.E.2d 228, 98 
Ohio App.. 45, 50 A.L.R.2d 1022. 

Notice of pending charge against defendant held 
essential requirement 

D.C.—District of Columbia v. Howie, App., 230 A.2d 
715. 

Preliminary examination is not to be 
treated like a bill of particulars in a 
criminal case,*^ ^ nor is it to be likened 
to a petition in a civil action.*^ 

633. N.Y.-Denise W. v. Robert M.. 413 N.Y.S.2d 
759, 68 A.D.2d 891. 

Ohio—Crawford v. Hasberry, 186 N.E.2d 522 
63,10. Recovery on evidence at variance with 
petition 

Ohio—Crawford v, Hasberry, 186 N.E2d 522- 

Paternity proceedings being civil in 
nature are governed by civil procedure 
pertaining to discovery by deposi¬ 
tion/^’^ and not controlled by quasi¬ 
criminal procedure rule under which 
discovery by deposition is not al¬ 
lowed Matters with respect to pre¬ 
clusion orders have been con- 
sidered.^^'^ 

63,15. Ariz.—State v. Superior Court of Pima Coun¬ 
ty, 416 P.2d 435, 3 Anz,App. 541. 

D.C.—Cupo v. District of Columbia, App., 285 A.2d 
696. 

Ga—Myers v. Department of Human Services, 293 
S,E2d 480, 162 Ga.App. 885. 

Ind.—J. Y. V. D A., 381 N.E2d 1270, 178 Ind.App. 
238. 

Pa.—^Parenti v. Parenti, 39^7 A.2d 1210, 263 Pa.Super. 
282. 

Production of copy of birth certificate but not 
hospital and welfore records required 
N.Y.—B. V. H., 317 N.Y.S.2d 832, 65 Misc.2d 754. 

Records 

N.Y.—Russo v. Hardy, 328 N.Y.E2d 888, 68 Misc.2d 
1057, 

Wis.—State ex rel. Dombrowski v, Moser, App., 323 
N.W.2d 182, 108 Wis.2d 658, remd, and affd, 334 
N.W.2d 878, 113 Wis.2d 296. 

Motion premature 

N.Y,—Commissioner of Social Services v. O,, 333 N.Y. 
S.2d 621, 70 Misc.2d 581. 
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Sanctions 

Ill—People ex rel Mathis v. Brown, 358 N.E.2d 1160, 

3 Ill Dec. 475, 44 Ill.App.3d 783 

Objections 

Minn—Ramsey County v. S. M. F., 298 N.W.2d 40. 
63.20. ' Ariz.—State v. Superior Court of Pima Coun¬ 
ty. 416 P.2d 435, 3 Ariz.App. 541. 

Notice of motion necessary 
N.Y.—M. V. A., 342 N.yS.2d 994, 73 Misc.2d 683 
63.25. Hawaii—Doe v. Roe, 639 P.2d 1121, 3 Haw. 
App, 15. 

Preliminary examination forecloses use of inter¬ 
rogatories 

Wis.—State ex rel Opelt v. Crisp. 260 N,W.2d 25. 81 
Wis.2d 106. 

64 Ala.—Quarles v. State, 259 So.2d 823, 288 Ala. 
275 

Conn,—Kuser v, Orkis, 362 A.2d 943, 169 Conn. 66. 
Ill.—People ex rel. Landwehr v. Humbracht, supra, n. 
4. . 

N.Y.—Anonymous v Anonymous, 333 N.Y.S.2d 897, 
70 Misc.2d 584, 

Involuntary appearance not waiver 
N.Y.—Beverly E. v William H., 385 N.Y.S.2d 748. 53 
A.D.2d 891. 

§ 62. Parties 

Library References 
Children Out-of-Wedlock <s=»39. 

65. Colo.—Woodside v. People, 326 P,2d 980. 137 
Colo. 485. 

Tex.—Texas Dept, of Human Resources v. Ddlcy, Civ, 
App, 581 S.W.2d 519, err. ref no rev. err. 

Municipality 

N.J.—Thatcher v. Hackett, 1 A.2d 438, 16 NJ.Misc. 
459. 

Town not necessary party 

Conn.-White v. Keilty. 22 A.2d 775, 128 Conn. 313. 

67. D.C.—Andrade v. Jackson, App., 401 A.2d 990. 

Child as indispensable party 

Colo.—In re Mamage of Burkey, App., 689 P.2d 726. 

68. Child not necessary party . 

N.Y —Commissioner of Public Welfare of City of New 
York, on Complaint of Vincent v Koehler, supra, 
n. IS—Melis v. Department of Health of Qty of 
New York, 24 N.Y.S.2d 51, 260 App.Div. 772— 
Kehn v. Mainella, 242 N.Y.S.2d 732. 40 Misc.2d 
55. 

Neither child, nor husband of mother necessary 
parties 

N.Y.—Czajak v. Vavonese, 428 N.Y.S.2d 986, 104 
Misc.2d 601. 

Child necessary party 

Mo.—Hannibal v. Hannibal, App., 604 S.W.2d 824. 
72. Proceeding in name of state held improper 
N.J.—State V. Arbus. 148 A.2d 184. 

Ohio—State ex rcl, Love v. Jones, 111 N.E2d 607, affd. 
128, N.E2d 228, 98 Ohio App. 45, 50 A.L.R.2d 
1022. 

In some jurisdictions the proceeding 
may be brought in the name of the 
state on the relation of the prosecuting 
witness/^ ’ although more properly in 
the name of the prosecuting witness."^^ 

72.1. Ohio—State ex rel. Love v. Jones, 128 N.E2d 
228, 98 Ohio App. 45, 50 A.L.R.2d 1022. 

7 CJ. p, 977 note 83[al. 

72.2. Ohio—State ex rel. Love v. Jones, 128 N,E2d 
228, 98 Ohio App. 45, 50 A.L.R.2d 1022. 

7 CJ. p. 977 note 83[al. 
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§ 63. Complaint or Affidavit 
Library References 
Children Out-of-Wedlock ®=»39. 
page 157 

73. Ala.—Keel v. State, 49 So.2d 320, 35 AiaApp. 
515. 

Ind.—J. E G. V. C J. E., 360 N.E2d 1030, 172 
Ind.App. 515 

N.Y.—Henry v. Rodd. 408 N.V.S.2d 745, 95 Misc.2d 
996. 

Allegation of willfiolness reguired 
N.C—State v. McLamb, 199 S.E 81, 214 N.C 322. 
Complaint hdd insufficient 
Conn.—Cichy v. Kostyk, 114 A.2d 221, 19 Conn.Sup. 
368, 

Or.—State ex ret Poole v, Dorroh, 532 P.2d 794, 271 
Or. 410. 

W.Va.-Gabbart v. Mullins, 8 S.E2d 886, 122 W.Va. 
282. 

Complaint held sufficient 
Mass.-Com. v. Mondano, 225 N.E2d 318, 352 Mass. 
260. 

Miiin.-State ex rcl Nelson v. Nelson. 216 N.W.2d 140, 
298 Minn. 438. 

Wyo.—Myuskovich v. State ex rd. Osborn, supra, n. 35. 
Illegal affidavit insufficient basis of proceeding 
Ga.—Buke v. State, 88 S.E2d 322, 92 Ga.App 260. 
General pleading statute inapplicable 
Ohio—State ex rel. Love v. Jones, 128 N.E.2d 228, 98 
Ohio App. 45, 50 A.L.R.2d 1022. 

Formal pleadings not required 
Ind.—State ex rel. Beavcn v. Marion Juvenile Court, 
184 N.E2d 20. 243 Ind. 209. 

Effect 

Ala.—Ward v. State, 170 So.2d 500, 42 Ala.App 529, 
cert. den. 170 So.2d 504, 277 Ala 703. 

Petition held snffiident 

Ga.—Simm^ v. Chambliss, 196 SE.2d 183, 128 Ga, 
App. 218. 

74. Ala.—Lewis v. State, 46 So.2d 576, 35 Ala.App, 
358. 

Wyo.—Myuskovich v. State ex rel. Osborn, supra, n. 35. 

75. HL—People* ex rd. Blackmon v Brent, 240 N.E2d 
255, 97 IU.App.2d 438. 

N.Y.—Scruton v. Ddewisz, supra, n. 61. 

76. Signature by married woman proper 

Nd).—Gomez v. State ex rd. Larez, 61 N.W.2d 345, 

157 Neb. 738. 

County of signing 

Ga.—Buice v. State, 88 S.E2d 322, 92 Ga.App. 260. 

77. Minn.—State v. Tolberg, 140 N.W.2d 845, 273 
Minn 221. 

N.Y.—Scruton v. Dziewisz, supra, n. 61—Schon v. 
Ortner, 196 N.Y.S.2d 1008, 21 Misc.2d 612. 

Subscription before deputy clerk of court 

(2) Jurisdiction retained. 

Ohio—Rinc v. Engle, 313 N.E2d 1, 38 Ohio St.2d 213. 

79. Fla.—Bishop v. State ex rd. Oamette, 186 So. 
413, 136 Fla. 268. 

80. III.—People, for Use and Benefit of Morton, v. 
Woolen, App., 54 N.E2d 419, 

81. Allegation unnecessary 

Wyo.—Myuskovich v. State ex rel. Osborn, supra, n. 35. 
8Z Fla.—Bishop v. State ex rd. Gamette, supra, n 
79. 

Wis.—State ex rd. Werlein v. Hamore. 147 N.W.2d 
252, 33 Wis.2d 288. 

Wyo.—Myuskovich v. State ex rel. Osborn, supra, n. 35. 
83. Wyo.—CJ.S. cited in Myuskovich v. State ex rel. 

Osborn, 141 P.2d 540, 543, 59 Wyo. 406. 

85. Wis.—State ex rel. Werlein v. Elamore, 147 
N.W.2d 252, 33 Wis.2d 288. 


88. Ill.—Commesser v. Laken, 193 N.E.2d 337, 43 
Ill.App.2d 324, cert den 85 S Ct. 43, 379 U.S. 
822, 13 L.Ed.2d 32, reh. den. 85 S.Ct. 112, 379 

U. S. 924, 13 L.Ed.2d 337. 
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95 Conn.—^Turner v. Richardson, 162 A.2d 177, 147 
Conn. 423. 

ni. —Commesser v, Laken, 193 NE2d 337, 43 Ill. 
App.2d 324. cert den. 85 S.Q. 43, 379 U.S. 822, 13 
L.Ed.2d 32, reh. den. 85 S.Ct. 272, 379 U.S. 924, 13 
L Ed.2d 337. 

Minn.—State v. Tolberg, 140 N.W.2d 845. 273 Minn. 
221 . 

Wyo.—C,J5. cited in Myuskovich v. State ex rd. Os- 
bom, supra, n. 83. 

§ 64. Examination of Complainant 
Library References 
Children Out-of-Wedlock ®»39. 

96. Cal.—Fults v Superior Court In and For Sonoma 
County. 152 Cal.Rptr. 210, 88 CA 3d 899. 

In New York 

(1) In an action in the Court of Special Sessions as 
examination before trial is governed by the Code of 
Criminal Procedure. 

N.Y.—Commissioner of Welfare of City of New York 
on Complaint of Miranda v. Soto, 160 N.Y.S.2d 
263, 5 Misc.2d 449. 

(2) Examination under oath has no application to 
filiation proceedings 

N.Y—Scruton v. Dziewisz. 131 N.Y.S.2d 580, 284 
App.Div. 276. 

(3) Other matters. 

N.Y.—Doe V. Roe. 242 N.V.S.2d 742, 40 Misc.2d MS- 
Green v. Smith, 318 N.YS.2d 27, 65 Misc.2d 
588—G. V. S., 332 N Y.S.2d 28, 39 A.D.2d 746— 
Commissioner of Social Services v. 0., 333 N.Y. 
S.2d 621, 70 Misc2d 581—Schneider v. Schneider, 
339 N.Y.S.2d 52. 72 Misc.2d 423., 

Motion to stay 

Ohio—State ex rd. Raydel v. Raible, 110 NJE2d 139, 
92 Ohio App. 537. 

Statute mandatory 

D.C.—Kelly v. District of Columbia, Mun.App., 139 
A.2d 511 

Statute held not complied with 

Cal.—State ex rel. Adult and Family Services Division 

V. Hamilton, 643 P.2d 1323, 57 Or.App. 94, 

DC.—Kelly v. District of Columbia, Mun.App., 139 

A.2d 511 

Noncompliance held not waived 
D.C.—Kelly v. District of Columbia, Mun.App., 139 
A.2d 511 

Examination must be made by official, not clerk 

D.C.—Kelly v. District of Columbia, Mun.App., 139 
A.2d 511 

Statute held complied with 

D.C—District of Columbia v. Dade, Mun.App., 173 
A.2d 545. 

Scope of examination 

Wis.—State ex rel. Werlein v. Elamore, 147 N.W.2d 
252, 33 Wis.2d 288. 

Court may impose reasonable sanctions for fail¬ 
ure to answer interrogatories 

(1) Discretion held abused. 

Cal.—Welgoss v. End., 61 Cal.Rptr. 52, 252 C.A2d 
982. 

(2) Discretion not abused. 

ai.—Welgoss V. End, 61 Cal.Rptr 52, 252 C.A.2d 982. 

(3) Other statements. 

N.J.—DeSantis v. Dukes, 441 A.2d 1186, 182 N.J.Su- 
per. 390. 

Statute providing for examination in presence of 
reputed father construed 
N.J.—M. V. F., 230 A.2d 192, 95 N.J.Super. 165. 
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Deposition 

(1) Permitted. 

Mich.—Pridemore v. Williams, 282 N.W.2d 363, 90 
Mich.App. 483. 

N.Y.—Green v. Brown, 317 N.Y.S.ld 104, 65 Misc.2d 
226. 

(2) Refused. 

D.C—Johnson v. District of Columbia, App., 271 A.2d 
563. 

N.Y.—Department of Social Services v. Gabriel, 420 
N.Y.S.2d 85, 100'Misc.2d 757. 

Privilege against self-incrimination 

Cal.—Gonzales v, Superior Court of Orange County, 
178 CalRptr. 358, 117 CA.3d 57. 

Fla.—B. B. S. V. R. C. B., App., 252 So.2d 837. 

N.M.—Maestas v. Allen, 638 P.2d 1075, 97 N.M 230. 

§ 65. Warrant and Arrest 
Library References 
Children Out-of-Wedlock <3=»39. 

4. Ill—Alsen V. Stoner, 252 NE2d 488, 114 Ill. 

App.2d 216. 

Miss.—Hull V. Jackson, 121 So.2d 4, 238 Miss. 870. 

Neb.—Rozgall v Dorrance, 23 N.W.2d 85, 147 Neb. 
260. 

N.Y.—Beverly E v. William H., 385 N.Y.S.2d 748, 53 
A.D.2d 891. 

W.Va.—Holmes v. Qegg, 48 S.E2d 438. 

Issuance of warrant authorized 

(2) Other instances. 

Cal.—Ruddock v. Ohls, 154 Cal.Rptr. 87. 91 CA.3d 
271 

Wis.—State ex rel. White v. Simpson, 137 N.W.2d 391, 
28 Wis.2d 590—State ex rel. Werlein v. Elamore, 
147 N.W.2d 252, 33 Wis.2d 288. 

Faulty complaint can not be a basis for issuance 
of a warrant against defendant 

N.Y.—Schon v. Ortner, 196 N.Y S.2d 1008, 21 Misc.2d 
612. 

Warrant not timely 

Ky.—Duff v. Com. for Use and Benefit of Huff, 355 

S.W.2d 693. 

N.Y.—Horn v. Horton, 393 N.Y.S.2d 537, 90 Misc.2d 
•159. 

Summons issued by prosecuting attorney upheld 

Vis.—State ex rel. White v. Simpson, 137 N.W.2d 391, 
28 Wis.2d 590. 

Waiver of objections 

N.Y.—M. v. S., 325 N.Y.S.2d 504, 37 A.D.2d 915. 

Wis.—State ex rel. La Follettc v, Moser, 139 N,W.2d 
632, 30 Wis.2d 56. 

Summons 

D.C—Perry v. District of Columbia, App., 212 A.2d 
339. 

N.Y.—Henry v. Rodd, 408 N.Y.S.2d 745, 95 Misc.2d 
996. 

Utah—State v. Judd, 493 P.2d 604, 27 Utah2d 79. 

Effect of voluntary appearance 

Ill.—People ex rel. Covington v. Johnson, 224 N.E2d 
664, 79 IIl.App.2d 266. 

Warrant held not fatally defective 

N.C—State v. Fidler, 186 S.E.2d 656, 13 N.C App. 626. 

Issuance of warrant unauthorized 

Wash—State v. Klinker, 537 P.2d 268, 85 Wash.2d 
509. 

Purpose 

Ind—J. E G. v C J, E, 360 N.E.2d 1030, 172 
Ind.App. 515. 

Mich.—Butler v. Cann, 233 N.W.2d 827, 62 Mich.App. 
663. 

5. W.Va.—Holmes v. Clegg, supra, n. 63. 

Returnable “forthwith” 

Conn.—Crawley v. Brown, Cir.A.D., 238 A.2d 453, 4 
Conn.Cir. 636. 

Miss.—Boykin v. West, 184 So. 624, 183 Miss. 561 

6. Mis.s.—Boykin v. We.st, supra, n. 5. 
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12. Extraterritorial service 

Ind—Neill v. Ridner, App. 286 N E.2d 427. 
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15. W.Va!—Holmes v. Clegg, supra, n. 63, 153 Ind 
App. 149. 

16. Conn.—Crawley v. Brown, Cir.A.D., 238 A.2d 
453, 4 Conn.Cir. 636. 

Tenn.—Gentry v.^ Davis, 512 S.W.2d 4. 

Attempt to make .personal service required 
N.Y.— Rodoe v. Noneus, 260 N*Y.S.2d 977, 23 A.D.2d 
212-C. V. M., 354 N.Y.S.2d 348, 77 Misc.2d 534. 
Substituted service 

N.H.—Bouchard v. Klepacki, 357 A.2d 463, 116 N.H. 
257. 

17. Ariz.—In re Hindi, 222 P.2d 991, 71 Ariz. 17. 
Fla—T. J. K. V N. B., App,, 237 So.2d 592. 

Ill.—Alsen V. Stoner. 252 N.E.2d 488, 114 Ill.App.2d 
216. 

Absence of personal or substituted service 
N.Y.—Beverly E. v. William H , 385 N Y.S.2d 748, 53 
A.D.2d 891. 

Service upon infant respondent’s parent^ guardi¬ 
an or person having legal custody 
N.Y.—Reed v. Peterson, 386 N,Y.S.2d 808, 87 Misc.2d 
710. 

18. Fla,—J. E. S. V. B. J. F., App., 240 So.2d 520. 
Proceedings under Uniform Support of Depend¬ 
ents law available 

N.Y.—Anonymous v. Anonymous, 268 N.Y.S.2d 710, 
49 Misc,2d 675. 

19. Ariz.—In re Hindi, supra, n. 17. 

Statute authorizing service on nonresidents in 
certain instances held inapplicable 
N.Y.—Anonymous v. Anonymous, 268 N.Y.S.ld 710, 
49 Misc.2d 675. 

20. Ill.—Alsen v. Stoner, 252 N.E.2d 488, 114 Ill. 
App.2d 216—Clark v, Brown, 257 N.E.2d 565, 
121 Ill.App.2d 280. 

Service on infant 

Kan.—State ex rel. McGhee v. Settlemeyer, 250 P.2d 
830, 173 Kan. 671. 

Wash.—Hayward v. Hansen, 628 P.2d 1326, 29 Wash. 
App. 400, case remd. 647 P.2d 1030, 97 Wash.2d 
614. 

Service on personal representative of deceased 
natural mother 

N.Y.—John Lormont H. v. Arlene Francis R,, 412 
N.Y.S.2d 559, 97 Misc.2d 887. 

22. N.Y.—Anoymous v. Anonymous, 192 N.Y.S.2d 
698, 20 Misc.2d 131. 

N.C.—State v. Vanderlip, 35 S.E.2d 885, 225 N.C. 
610—State v. Morgan, 38 S.E.2d 166, 226 N.C 
414. 

W.Va.—State ex rel. Worley v. Uvender, 131 S.E,2d 
752, 147 W.Va. 803. 

Jurisdiction lacking 

Conn.—Collins v. Scholz, 373 A.2d 200, 34 Conn.Sup. 
501. 
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32. Ind.—J. E G. v. C J. E. 360 N.E2d 1030, 172 
Ind.App. SIS. 

Mass,—Com. v, Lobo, 432 N,E,2d 496, 385 Mass. 436. 
Miss.—CJ,S. cited In Boykin v. West, 184 So. 624, 183 
Miss. 567. 

Neb.—Rozgall v. Dorrance, supra, n. 4. 

Wash.—Hayward v, Hansen, 628 P,2d 1326, 29 Wash. 
App. 400. case remd. 647 P.2d 1030, 97 Wash.2d 
614. 

Unreasonable 

Wash.—State v. Klinker. 537 P.2d 268, 85 Wash.2d 
509. 

In paternity suit, facts which give rise 
to probable cause to arrest are differ¬ 
ent than in criminal case,^^*® 


32.5. Wis.—State v. Hughes, 229 N.W.2d 655, 68 
Wis.2d 662. 

Grounds 

Ind.—J. E. G V. C. J E.. 360 N.E2d 1030, 172 
Ind.App. 515. 

§ 66. Hearing 

Library References 
Children Out-of-Wedlock ‘3=>39. 

34 Ariz.—State v. Hicks, 211 P.2d 473, 69 Ariz. 208. 
Colo.—Figueroa v Juvenile Court For Second Judicial 
Dist. In and For City and County of Denver, 595 
P.2d 223, 197 Colo. 510. 

Minn.—State v Becker, 42 N.W.2d 704,231 Minn 174. 
Questions asked 

(1) Accused may ask complainant only relevant, ma¬ 
terial, and competent questions, and privilege of cross- 
examination is discretionary with court. 

Ohio—Taylor v. Mosley, 178 N,E.2d 55. 

(2) Scope of questions as to chastity. 

Ohio—Taylor v. Mosley, 178 N.E2d 55. 
“Arraignment” 

D.C.—District of Columbia v Howie, App., 230 A.2d 
715. 

R.I.—Oliveira, v. Santosuosso, 230 A.2d 864, 102 R.I. 
362. 

Accused can be compelled to testify 
for deposition as if on cross-examina¬ 
tion, but he cannot be forced to do so if 
the testimony tends to incriminate 
him.^-^ 

34.5. Particular questions required to be an- 
.swered 

Ohio-Taylor v. Mosley. 178 N.E.2d 55. 

Particular questions held not required to be 
answered 

Ohio-Taylor v. Mosley, 178 N.E.2d 55. 

Claim of privilege 

Md.—Downes v. KidwcU, 286 A.2d 199, 14 Md.App. 
92. 

35. Responsibility lies with parties to action 
Ohio-Taylor v. Mosley, 178 N.E2d 55. 

37. Ariz. — State v. Hicks, supra, n. 34. 

Conn.—C.J.S. cited in Waters v. Greer, Cir.A.D., 203 
A.2d 126, 127,2 Conn.Cir. 580, app. den. 201 A.2d 
670, 151 Conn. 743. 

Minn,—State on Behalf of OrtlofT v. Hanson, 277 
N.W.2d 205. 

Right to show complaint is married 
Fla.—Bishop v. State ex rel. Gamctte, 186 So. 413, 136 
Fla. 268. 

Finding of probable cause held warranted 
Conn.—Waters v. Greer, Cir.A.D., 203 A.2d 126, 2 
Conn.Qr. 580, app. den, 201 A,2d 670, 151 Conn. 
743. 

Question of law • 

Conn.—Waters v. Greer, Cir.A.D., 203 A.2d 126, 2 
Conn.Cir. 580, app. den, 201 A 2d 670, 151 Conn. 
743. 

Purpose held not to establish truth or falsity of 
charge 

D.C,—District of Columbia v. Mock, App., 217 A.2d 
113. 

Court’s non-statutory language in finding per¬ 
missible 

Wis.—In re Paternity of D.A.A.P., App., 344 N.W.2d 
200, 117 Wis.2d 120.' 

38. Conn.—CJ.S. cited in Waters v. Greer, Cir.A.D„ 
203 A.2d 126, 127, 2 Conn.Cir. 580, app. den. 201 
A.2d 670, 151 Conn, 743, 

Minn.—State v. Becker, supra, n, 34. 
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Supplementary proceeding examina¬ 
tion has been held inapplicable in a 
paternity action.^® ^ 

38.5. N.Y.—Fowler v. Rizzuto, 132 N.Y S.2d 29, 205 
Misc. 1088. 

No pre-trial examination of defendant 
N.Y —Doe V. Roe, 242 N.Y.S.2d 742, 40 Misc.2d 148— 
Tilson V. Bark, 275 N.Y.S.2d 600, 52 MiseJd 338. 

§ 67. Decision 

Library References 
Children Out-of-Wedlock <&=»39. 

39. Finding of probable cause required under 
evidence 

Conn.—Stroman v Gilbert, Cir.A.D., 197 AJ2d 99, 2 
Conn.Cir. 179. 

D.C.—District of Columbia v. Mock, App., 217 A.2d 
113. 

§ 68. Record and Return to Higher 
Court 

Library References 
Children Out-of-Wedlock <s»39. 

43. Neb.—Rozgall v. Dorrance, supra, n. 4. 

44. Wyo.—C.JJS. cited in Myuskovich v. State ex rel. 
Osborn, 141 P.2d 540, 544, 59 Wyo. 406. 

47. Anz.—State v. Nerini, 151 P.2d 983,61 Ariz, 503. 

§ 69. Necessity and Nature 
Library References 
Children Out-of-Wedlock ®=>40. 
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66. Conn.—Pelak v. Karpa, 151 A.2d 333, 146 Conn. 
370. 

67. Discretion 

(2) Other matters. 

Fla.—=de Moya v. de Pena, App., 148 So.2d 735. 

Ind.—J. E G. v. C J. E, 360 N.E.2d 1030, 172 
Ind.App. 515. 

§ 72. Requisites and Sufficiency 
Library References 
Children Outof-Wedlock 'S»40. 
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85. N.C-State v. Bowser, 61 S.E2d 98, 232 N.C. 
414. 

86. Miss.—Boykin v. West, supra, n. 32. 

§ 73. Performance and Breach 
Library References 
Children Out-of-Wedlock <s=>40. 

91. Conn.—White v. KeUty, 22 A.2d 775, 128 Conn. 
313—Singleton v. Trautman, 110 A.2d 493, 19 
Conn.Sup. 128. 

Ind.—J. E. G. v. C. J. E, 360 N.E2d 1030, 172 
Ind,App. 515. 

Miss.—Boykin v. West, supra, n. 32. 

page 163 

8. Conn.—CJ.Sf, cited in White v. Keilty, 22 A.2d 
775, 779, 128 Conn. 313. 

10. Complainant held not entitled to proceeds 
of foifeited bond 

N.H.—State ex rel. Patten v. Mitton, 300 A.2d 521, 113 
N.H. 26. 

§ 74. Satisfaction and discharge 
Library References 
Children Out-of-Wedlock ®=>40. 
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11. Conn,—White v. Keilty, 22 A.2d 775. 128 Conn. 
313. 

Unappealed judgment settles obligations of sure¬ 
ty 

Me.—Cousins v. Ho(^, 224 A.2d 836. 

20. JnrisdktioB of court 

Me.—Cousins v. Hooper. 224 A.2d 836. 

21. Me.—Cousins v. Hooper. 224 A.2d 836, 

§ 75. Enforcement 
Library References 
Children Out-of-Wedlock '®=»40. 

22. Btfl statute inapplicable 

m.—People V. White, 168 N.E2d 48,26 ni.App.2d 279. 

Snbatitnted sendee suffident 

HL-People v. White, 168 N.E2d 48,26 nLApp.2d 279. 

Under statute the principal and sure¬ 
ty need not be summoned to show 
cause but summoned to defend as in 
other civil cases.^* 

223. BL—People v. White, 168 N.E.2d 48. 26 Ill. 
App.2d 279. 

23. Entry of final judgment against surety 
wfthont dtatioB hdd error 

Miss.—Rhoads v. Campbell. 19 So.2d 244, 197 Miss. 7. 
25. DL—People v. White, 168 N.E2d 48, 26 lU. 
App.2d 279, 

28. Conn.-White v. Keilty, supra, n, 11—Singleton 
V, Trautman, 110 A.2d 493. 19 ConaSup. 128. 

To whom payable 

Conn.—White v. Keilty. supra, n. 11. 

30. COna—Singleton v. Trautmaa supra, n. 28. 

An order of forfeiture should show 
who had given the bond, -the purpose 
thereof, and a breach of a condition of 
the bon<L^‘*' 

31. L Old.—Woods V. State, 68 P.2d 103 180 Old. 

118. 

Order of forfeiture held not void 

Ohio—State ex rd. Moore v. Fertig, App., 102 N.E2d 
264. 

§ 77. Pleadings in Civil Proceedings 
Library References 
Children Out-of-Wedlock ^41. 
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36. Wyo.—CJ3l cited in Myuskovich v. State ex rcl. 
Osborn, 141 P.2d 540, 544, 59 Wyo, 406. 

Serrice of process 

N.Y.—Betzaida D. v. Lazaro F., 416 N.Y.S.2d 190. 

42. Ala.—Red v. State. 49 So.2d 32a 35 AIa.App. 
515. 

N.Y.—Anonymous v. Anonymous, 348 N.Y.S.2d 938. 
75 Misc.2d 823—UCroix v. Deyo. 437 N.Y.S.2d 
517. 108 Misc.2d 382. 

Demurrer 

Me.—Inman v. Willinski. 65 A.2d 1, 144 Me. 116, 7 
A.LR.2d 1390. 

N.D.—State v. Cditon, 17 N.W.2d 546, 73 N.D. 582, 
156 A.LR. 1403. 

Okl.—Lancaster v. State ex rd. Hanod, 426 P.2d 714. 
LibertUy construed in furor of child 
Cal.—Van Buskirk v. Todd, 75 Cal.Rptr. 280, 269 
C.A.2d 680. 

43. Okl.—Ullcy v. State. 228 P.2d 1019, 204 Okl. 246. 

44. IimL—C urry v. Maynard, 83 N.E.2d 782, 227 Ind. 
46—Jackson v. Geiger, 85 N.E2d 636, 227 Ind. 
265—Caine v. Keller. 149 N.E2d 845, 128 Ind. 
App. 511. 
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Me—Jordan v. Mace, 69 A.2d 670, 144 Me. 351. 
46. Fla.—Lorenz v. Jiminez. App., 163 So.2d 500. 
N.Y—Schneider v. Kennat, 47 N.Y.S.2d 180, 267 App. 
Div. 589, app. den. 48 N.Y.S.2d 471, 267 App.Div. 
954. 

Okl.—Lilley v. State, supra, n. 43. 

Wyo.—CJ3. dted in Myuskovich v. State ex rel. Os- 
bom, supra, n. 36. 

Complaint in statutory language sufficient 
Neb.—RossmUler v. Becker, 61 N.W.2d 393, 157 Neb. 
756. 

N.Y.—Petition of Lascaris, 432 N.Y.S.2d 992, 105 
Misc.2d 728. 

Complaint held insufficient 
IlL—Neuchiller v. Neuchiller, 114 N.E2d 900, 351 
IIlApp. 304. 

N.C—State v. Oarke, 17 S.E2d 468, 220 N.C. 392— 
State V. Moore, 17 S.E2d 660, 220 N.C. 535—Stote 
V. Moore, 78 S.E2d 914, 238 N.C. 743—State v 
Coppedge, 94 SJE.2d 569, 244 N.C. 590. 

Okl.—Anderson v. Fry, 288 P.2d 1111. 

Requirement of particularity less stringent 
Ind.—Roe v. Doe, 289 N.E2d 528, 154 Ind.App 203 
N.Y.—Morris v. White, 287 N.Y.S.2d 917, 29 A.D.2d 
905. 
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50. Neb.—Rossmiller v. Becker, supra, n. 46. 

51. Ala.—Ward v. State, 170 So.2d 500, 42 Ala.App. 
529, cert. den. 170 So.2d 504, 227 Ala. 703. 

52. Me.—^Thut v. Grant, 281 A.2d 1. 

Where the rules of civil procedure 
permit alternative pleading, joinder of 
both likely fathers in a paternity action 
is permissible.^'^ 

54.5. Sufficiently specific as complaint 

Fla.—Holliman v. Green, App. 1 Dist., 439 So.2d 955. 

Complaint must allege a basis for 
tolling of the limitations statute when 
brought after the statutory time.^*-^ 

613. N.M.—Hernandez v. Anaya, 340 P.2d 838, 66 
N.M, 1. 

N.Y.—People on Complaint of Mendes v. Pennyfeather, 
174 N.Y.S.2d 766, 11 Misc2d 546. 

64. Ind.—Jackson v. Geiger, supra, n. 44—Ventura . 
County, State of ai. v. Neice, App., 434 N.E2d 
907. 

Tex.—Decuire v. Sincgal, Civ.App., 617 S.W.2d 725. 
Capacity of minor plaintiff 
Colo.—^People in Interest of R.L.N., 605 P.2d 491, 43 
Colo.App. 542. 

Hawaii—Thomas v. Navas, 393 P.2d 645, 47 Haw,, 605. 

Bills of particulars may be appro¬ 
priate in paternity proceedings, under 
provisions relating to civil proceedings 
generally.^^ 

66.5. Particular information not demandable 
under general denial 

N.Y.—lesmer v, Beyma, 321 N.y.S.2d 173, 66 Misc.2d 
323. 

Objections waived by failure to follow statutory 
procedure in case of defective bill 

N.Y.—Green v. Smith. 318 N.Y.S.2d 27, 65 Misc.2d 
588. 

67. Qvil Practice Act applicable 

Ill.—People ex rel. Covington v. Johnson, 224 N.E.2d 
664. 79 Ill.App.2d 266. 

68. Ill—People ex rel. Covington v. Johnson. App., 
224 N.E2d 664, 79 lll.App.2d 266. 

Ind.—Roe v. Doe, 289 N.E2d 528, 154 Ind.App. 203. 
Ohio—Sheppard v. Mack, 427 N.E2d 522, 68 Ohio 
App.2d 95. 22 0.0.3d 104. 


Sufficiency of plea or answer 
Cal.—Berry v. Chaplin, 169 P.2d 453, 74 Cal.App.2d 
669. 

NJ.—G. V. C., 412 A.2d 128, 172 NJ.Super. 360. 
Ohio—State ex rel Marshall v. Steinbaugh, 138 N.L2d 
252. 

Guilty plea held not invalid 

N.C.—State v. Fidler, 186 S.E2d 656, 13 N.CApp. 626, 

Voluntarily made 

Pa.—Com. V. Sager, 419 A.2d 1288,277 Pa.Super. 555. 

An answer may not be required 
when the issues are closed by opera¬ 
tion of law."^®'^ 

703. Ind.—Buher v. Johnson, 294 N.E2d 625, 155 
Ind.App. 693. 

Not guilty plea pots all elements in issue 
III—People ex rel. Johnson v. Hampton, 388 N.E2d 
782, 26 IllDec. 781, 70 Ill.App.3d 555. 
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71. Conn.—Brown v. Cato, 162 A.2d 175, 147 Conn. 
418. 

Lack of jurisdiction ' 

Ind.—Roe v. Doe, 289 N.E2d 528, 154 Ind.App. 203. 
Child's lack of capacity to sne 
Mont.—Sutherland v. Hunn, 605 P.2d 1133, 185 Mont 
544. 

74. Conn.—State v. Bashura, 436 A.2d 785, 37 Conn. 
Sup. 745. 

Need not be pleaded 

S.D.—Deckert v. Bums, 62 N.W.2d 879, 75 S.D‘. 229. 
Tex.—In Interest of Rentena, App., 624 S.W.2d 353. 

§ 78. Indictment 
Library References 
Children Out-of-Wedlock <8»41. 

76. N.C—State v. Cook, 176 S.E 757, 207 N.C. 261, 
Indictment held sufficient 
Del—State v. Cordrey, Super., 114 A.2d 805, 10 Terry 
281. 

Ga.—Luke v. State, 18 S.E2d 642, 66 Ga.App. 589. 
Md.—Unk v. State, 149 A.2d 367, 219 Md. 433, 
N.C—State v. Tickle, 77 S.E2d 632, 238 N.C. 206, 
cert. den. 74 S.a. 328, 346 U.S. 938, 98 LEd. 426. 

Time of offense 

Pa.—Com. v. Watts, 42 Del.Co.Leg.J. 22, affd. 116 
A.2d 844, 179 Pa.Supcr. 398. 

‘^Bastard** may be used but is not a necessary allega¬ 
tion. 

Md.—Unk v. State, 149 A.2d 367, 219 Md. 433. 

Place of offense need not be alleged 
Pa.—Com. v. Stockett, Quar.Sess., 27 Beaver 189. 
Printed form of petition 
Pa.—Com. ex rel Morgan v. Smith, 241 A.2d 531, 429 
Pa. 561. 

80. N.C—State v. Morgan, 38 S.E2d 166, 226 N.C 
414—State v. Smith, 97 S.E2d 442, 246 N.C. 118 

83. Ga.—Simmons v. State, 105 S.E2d 356, 98 Ga 
App. 159. 

84. N.C—State v. Moore, 23 S.E2d 31, 222 N.C 
356. 

§ 79. Amendments 
Library References 
Children Out-of-Wedlock •®=»41. 

90. N.Y.—People on Complaint of Vasek v. Guley, 
119 N.Y.S.2d 825, 281 App.Div. 927. 

91. Cal—Briggs v. Stroud, 126 P.2d 409, 52 Cal, 
App.2d 308. 

Colo.—Davis V. People, 86 P.2d 975, 103 Colo, 437. 
Hawaii—Thoma.s v. Navas, 393 P.2d 645, 47 Haw. 605. 
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III—People V. Stephens, 270 N E 2d 212, 132 Ill.App.2d 
586 

Md.— Lank v. State. 149 A.2d^ 367, 219 Md, 433— 
Goodman v. State, 203 A.2d 695, 236 Md. 257. 
Mich.— Houfek v. Shafer, 151 N.W2d 385, 7 Mich. 
App. 161. 

N.C.—State v. Bowser, 53 S.E.2d 282, 230 N.C. 330. 
No new cause of action 
(2) Other cases. 

N.Y.—People on Complaint of Vasek v. Guley, supra, 
n. 90. 

Ohio—Taylor v. Scott, 155 N.E2d 884, 168 Ohio St. 
391. 
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92. Cal.—Briggs V. Stroud, supra, n. 91. 

Ohio—Horn v. Scheiding, App., 145 N.E.2d 480. 

93. Cal.—Bnggs v. Stroud, supra, n. 91. 

95. Offense committed after warrant issued 

N.C.—State v. Thompson, 64 S.E2d 157, 233 N.C. 345. 

96. N.C.—State v. Perry, 84 S.E.2d 329, 241 N.C. 
119. 

§ 80. Issues, Proof and Variance 
Library References 
Children Out-of-Wedlock <s=»41. 

97. N.C.—State v. Chambers, 78 S.E2d 209, 238 N.C. 
373. 

Pa,—Com. V. Sheetz, 57 Berks 104. 

Gosed issues binding 

Ind.—State ex rel. Beaven v. Marion Juvenile Court, 
184 N.E.2d 20, 243 Ind. 209. 

Issues dosed by operation of law 
Ind.—State ex rel. Beaven v. Marion Juvenile Court, 
184 N.E.2d 20, 243 Ind. 209. 

Issues raised on plea of not guilty 
ni.—Commesscr v. Lakcn, 193 N.E2d 337, 43 Ill. 
App,2d 324, cert. den. 85 S.Q. 43. 379 U.S. 822, 13 
EEd.2d 32, reh. den. 85 S.Ct. 272, 379 U.S. 924, 1*3 
EEd.2d 337. 

However, a request for relief which 
is not addressed in the pleadings may 
be considered.’’ ’ 

97.5 Wash,—Daves v. Nastos, 694 P.2d 686, 39 Wash. 
App. 590. 

98. Ala.—Oliver v. State, 13 So.2d 891, 31 Ala.App. 
146, cert. den. 13 So.2d 893, 244 Ala. 475—Keel 

V. State, supra, n. 42. 

Colo.—Huggins v. Campbell, 274 P.2d 324, 130 Colo. 
183. 

Del.—State v. Cordrey, supra, n. 76. 

D.C.—Thomas v. U.S., 121 F.2d 905. 74 App.D.C. 167. 
Ga.—Forrester v. State, 13 S.E.2d 81, 64 Ga.App. 
298—Simmons v. State, 105 S.E2d 356, 98 Ga. 
App. 159—Samples v. State, 166 S.E2d 389, 119 
Ga.App. 154. 

Ill,—People ex rel, Bondy v. Morey, 43 N.E2d 197, 315 
lllApp. 491. 

Ind.—Barkey v. Stowell, 70 N.E2d 430, 117 Ind.App. 
162. 

NJ.—Hall V. Ccntolanza, 101 A.2d 44, 28 NJ.Super. 
391. 

N.C.—State v. Robinson. 72 S.E2d 857, 236 N.C. 408. 
W.Va.—State ex rel. Rufus v. Easley, 40 S.E.2d 827, 129 

W. Va. 410. 

Only issue under statute, etc. 

(2) Other statements. 

Ala.—Waitl V. State, 170 So.2d '500, 42 Ala-App. 529. 

cert. den. 170 So.2d 504, 277 Ala, 703. 

Ky.—Caldwell v. Miller, 313 S.W.2d 862. 

Failnre of defendant to give bond and security 
Ga.—Ue V. SUte, 132 S.E.2d 107, 108 Ga.App. 97. 

Failure to support is only an ancillary 
issue in a paternity case.”-^ 


99.5. Kan —State ex rel. Camngton v. Schutts, 535 
P.2d 982, 217 Kan. 175, 76 A.L.R.3d 700. 

5. Mich.—Squires v, Roberts, 199 N.W.2d 661, 41 
Mich.App. 96. 

Utah—Hughes v. McCormick, 412 P.2d 613, 17 Utah2d 
372. 

Proof whether modier is married or unmarried not 
required in prosecution for bastards.—Jones v. State, 78 

5. E2d 88, 88 Ga.App. 790. 

No evidence offered 

Ohio—Weaver v. Chandler, 287 N.E2d 917, 31 Ohio 
App.2d 243. 

6. N.y—K v. L, 311 N.Y.S.2d 319, 34 A.D.2d 1036. 
N.C.—State v, Coffey. 164 S.E.2d 39. 3 N.C.App. 133. 
8. Ga—Simmons v. State. 105 S.E.2d 356, 98 Ga. 

App. 159. 

Mich.—Squires v. Roberts. 199 N.W.2d 661, 41 Mich. 
App. 96. 

Ohio—Crawford v. Hasberry, 186 N.E2d 522. 

Or.—State ex rel. Adult and Family Services Division v. 

Gilliland, 634 P.2d 820. 54 Or.App. 283. 

9 R.I.—Veana v. Bodrcau, 133 A.2d 753, 86 R.I. 87. 
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10. Pa.—Commonwealth v. Neff, 27 A.2d 737, 149 
Pa.Super. 513. 

12. Okl.—Harden v. State, 107 P.2d 364, 188 Okl. 
155. 

14 Ariz.—Rightmire v. Sweat, 315 P 2d 659, 83 Ariz. 

2 . 

Mich.—Watson v. Diltz, 164 N.W.2d 674, 13 Mich. 
App. 606. 

15. Okl.—Leach v. State ex rel. Cooper, 398 P,2d 848. 

16. Okl.—Leach' v. State ex rel. Cooper, 398 P.2d 848. 

19. As to other matters 

Ga.—Simmons v. State, 105 S.E2d 356, 98 Ga-App. 
159—Peters v. State, 106 S.E.2d 77, 98 Ga.App. 
340. 

N.C.—State v. Summerlin, 29 S.E2d 462, 224 N.C. 
178—State v. Thompson, 64 S.E.2d 157. 233 N.C. 
345—State v. Sharpe. 66 S.E2d 655, 234 N.C. 154. 

§ 81. Presumption and Burden of 
Proof 

Library References 
Children Out-of-Wedlock «»42, 
43. 

20. D.C.—Hassler v. District of Columbia, Mun.App., 
122 A.2d 827, revd. on oth. grds., C.A, 238 F.2d 

. 264, 99 U.S.App.D.C. 188. 

La.—State in Interest of Poche v. Poche, App., 368 
So.2d 17^, writ den., Sup., 370 So.2d 577. 

Mo.—L D V. J D, App., 481 S.W.2d 17. 

N.C.—State v. Spillman, 186 S-E. 322, 210 N.C. 271— 
State v. Robinson, 95 S.E.2d 126, 245 N.C 10. 
Wis.—Timm v. State, 54 N.W.2d 46. 262 Wis. 162. 
Other presumptions 

Ariz.—State v. Mejia, 399 P.2d 116, 97 Ariz. 215. 
Cal.—^Van Buskirk v. Todd, 75 CaKRptr. 280, 269 
C.A.2d 680. 

Ga.—Lee v. State, 132 S.E2d 107, 108 Ga.App. 97. 
N.C.—State v. Cook, 176 S.E 757. 207 N.C. 261. 


No adverse inference from failure to request 
blood tests 

Miss.—Price v. Simpson, 205 So.2d 642. 

No existing presumption 

Mo.—S-- ' J-B- V. S— F— S—, App., 

504 S.W.2d 233. 


21. Tenn.—Hatcher v. State ex rel. McGill, 142 
S.W,2d 326, 24 Tenn-App. 213. 

23. Ga.—Samples v. State, 166 S.E.2d 389. 119 Ga. 
App. 154. 

Pa.—Coni. V. Hopkins, 41 A.2d 341, 156 Pa.Super. 
648—Com. ex rel. Lighty v. Lighty, 16 Cumb. 55, 


While it has been held that the fail¬ 
ure or neglect of defendant to testify 
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raises no presumption against him^^ ® 
it has also been held that an inference 
may be drawn against him if he fails to 
do 

23.5. N.Y.—Moore v. Murray, 311 N.Y.S.2d 794, 63 
Misc.2d 401. 

23.10. N. Y.—In re Com’r of Social Services of City of 
New York, 348 N.Y.S.2d 831, 75 Misc2d 971— 
Commissioner of Social Services v Philip DeG., 
450 N.E.2d 681, 59 N.Y.2d 137, 463 N.Y.S.2d 
761, on remand 468 N.Y.S.2d 390, 97 A.D.2d 
760—Patricia A. v. Philip DeG., 2 Dept., 468 
N.Y S.2d 390, 97 A.D.2d 760 (overruling Matter 
of Renee K. v. Robert P., 50 A.D.2d 604, 375 
N.Y.S.2d 392). 

24. Ala.—Hulsey v/ State, 54 So.2d 92, 36 Ala.App. 
200 . 

Cal —Berry v. Chaplin, supra, n. 20. 

Colo—Angelopoulos v. Wise, 293 P.2d 294, 133 Colo. 
130. 


Del.—Davis v. Bennett, 34 Del Co. 136. 

D.C.—Bragg v. District of Columbia, Mun.App., 98 
A.2d 784—Hassler v. District of Columbia, Mun- 
App., 122 A.2d 827, revd. on oth. grds, C.A., 238 
FJld 264, 99 U.S.App.D.C 188. 

Ga.—Steed v. State, 56 S.E2d 171, 80 GaApp. 360. 
Hawaii—^Debusca Pia v. Rapozo, 43 Haw. 199. 

Ill.—People ex rel. Lyke v. Rucka, 276 N.E2d 139, 2 
IU.App.3d 113—People ex rel. Abraham v. Bolen, 
284 N.E2d 692, 6 Ill.App.3d 445. 

Ind.—Matis v. Yelasich, 132 N.E2d 728, 126 Ind.App. 
287—Beaman v. Hednck, 255 N,E.2d 828, 146 
lnd.App. 404—Collins v. Wise, App., 296 N.E2d 
887—E. G. V. M. B., 326 N.E2d 858, 164 Ind.App. 
166. 

Minn.—State v. Overby, 34 N.W.2d 355, 227 Minn. 

111 . 

Mo.—CJ,S. cited In L D v. J D, App., 481 S.W.2d 17, 
18. 

Neb.—Lockman v. Fulton, 76 N.W.2d 452, 162 Neb. 
439. 

N.Y.—Edick v. Martin, 312 N.Y.S^d 427, 34 A.D.2d 
1096—Torino v. Cruz, 369 N.Y.S.2d 291, 82 
Misc.2d 684. 

N.C.-State v. Hayden, 32 S.E2d 333, 224 N.C. 779— - 
State V. Chambers, 78 S.E.2d 209, 238 N.C. 373— 
State V. Moore, 78 S.E2d 914, 238 N.C, 743. 
Ohio—State ex rel. Allen v. Wagoner, App., 182 N.E2d 
328. 

Pa.—Com. V. Rankin, 311 A.2d 660. 226 Pa.Super. 37. 
Va.—Distefaco v. Com.. 109 S.E2d 497, 201 Va. 23. 
Failure to support after demand 
N.C.—State V. Mason. 150 S.E.2d 753, 268 N.C. 423. 


Period of gestation at issue was longer or short¬ 
er 

° 504 S.W.2d 233. ’ 


25. D.C—Hawkins v. District of Columbia, App,, 203 
A,2d 116. 

Ga.—Ferrell v. State, 29 S.E.2d 185, 70 Ga.App. 651— 
Wheless v. State, 81 S.E.2d 891, 90 Ga.App. 39. 
Minn.—State v. Drescher, 17 N.W.2d 160, 219 Minn. 


N.Y.—People, on Complaint of Christopher, v. Lacate- 
na, 83 N.Y.S.2d 653, 274 App.Div. 961—People on 
Complaint of DeAngeiis v. Guiseppe, 97 N.Y.S.2d 
486, affd. 96 N.Y.S.2d 848, 276 App.Div. 1102, 
app. den. 98 N.Y,S.2d 220, 277 App.Div. 879. 
N.C.—State v. Thompson, supra, n. 19—State v, 
Sharpe, supra, n. 19—State v. Hayden, 32 S.E2d 
333, 224 N.C. 779—State v. Chambers, 78 S.R.2d 
209, 238 N.C 373. 

Ohio—State v. Schwartz, 30 N.E2d 551, 137 Ohio St. 
371. 

Pa.—Com. v. Dunnick, 202 A.2d 542, 204 Pa.Super. 
58—Com. V. Rankin, 311 A.2d 660, 226 Pa.Super. 
37. 

Date of conception 

(2) Other cases. 
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Anz.—State v. Christensen, 508 P.2d 366, 19 Ariz.App. 
479, 

Cal.—^Berry v. Chaplin. 169 P.2d 442, 74 Cal.App.2d 
652. 

Evidence of probabilities 
Pa,—Commonwealth v. Tsafos, 83 Pa.Dist. & Co. 466, 
68 Mcmtg.Co. 213, 66 York Leg.Reg. 76, 
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26. CaL—Rose v. Tandowsky, 183 P.2d 347, 80 Cal. 
App.2d 927. 

Wis.—Timm v. State, supra, n. 20. 

27. Mo.—CJA died in Stegemann v. Fauk, 571 
S.W.2d 697, 701. 

28. Ga.—Samples v. State, 166 S.E2d 389, 119 Ga. 
App. 154. 

Pa.—Com. V. Becker, 15 Som.Leg.J. 88, affd. 76 A.2d 
657. 

29. Pa.—Com. v. McMillen, 115 A.2d 816, 178 Pa.Su- 
per. 581. 

Proof nnnecessaiy on plea of gnilty 

Pa.—Com. V. Jainnini, 181 A.2d 879, 198 Pa.Super. 144. 

31. Colo.—Briano v. Rubio, 347 P.2d 497, 141 Colo. 
264. 

Conn.—Holmes v, McLean, Cir.A.D., 256 A.2d 849, 5 
ComtCir. 476—Kdsaw v. Green, Cir.A.D., 276 
A2d 909, 6 Conn-Cir. 516. 

The defendant has been held to have 
the burden of showing various other 
matters set up as a defense.^*-^ 

313. Marital status of complainant 
Ohio—State ex rel, Allen v. Wagoner, App., 182 N.E2d 
328. 

§ 82. Admissibility 
Library References 
Children Out-of-Wedlock ®»42, 
44, 46. 

32. Ala.—Franklin v. State, 197 So. 55, 29 Ala.App. 
306, cert. den. 197 So. 58, 240 Ala. 57—Horn- 
buckle V. State. 4 So.2d 198, 30 Ala-App. 257. 

Aiiz.—State v. Chnstensen, 508 P.2d 366, 19 Ariz.App 
479. 

Cal—Dastagir v. Dastagir, supra, n. 20—Felts v. Betts, 
315 P.2d 73. 153 C.A2d 812-Galloway v. More¬ 
no, 7 CaLRptr. 349, 183 CA.2d 803. 

Colo.—Vasqiiez v. Esquibel 346 P.2d 293. 141 Colo. S. 
Conn.—Holmes v. McLean, CirA.D., 256 A.2d 849, 5 
ConmCir. 476. 

D.C.—Thomas v. U.S.. 121 F.2d 905, 74 App.D.C. 167. 
Ga.—Simmons v. State, 105 S.E2d 356, 98 Ga.App. 
159—Peters v. State, 106 S.E2d 77. 98 Ga.App, 
340—Dean v. State, 191 S.E2d 477, 126 Ga.App. 
633—Jester v. State, 211 S.E.2d 909, 133 Ga.App. 
652. 

Hawaii—^Almeida v, Correa, 465 P.2d 564, 51 Haw. 
594, 

Md.—Cooper v. State, 208 A.2d 371, 238 Md 614. 
N.C.—State v. Chambers, 78 S.E2d 209, 238 N.C. 
373—State v. Key. 102 S.E2d 844, 248 N.C. 246— 
Levi V. Justice, 219 S.E2d 518. 27 N.CApp. 511, 
cert den. 222 S.E2d 698, 289 N.C. 298. 
Ohi<y-Yuin v. Hilton. 134 N.E2d 719, 165 Ohio St. 
164, 57 A.L.R.2d 681. 

Pa.—CommonwealU) v. Brown, 24 West.Co. 156— 
Commonwealth v. Knitsick, 30 A.2d 325, 151 Pa. 
Super. 164—Com. v. Steadman, 40 A.2d 96, 156 
Pa.Super. 312—Smith v. Leflore, 437 A.2d 1250, 
293 Pa.Super. 149. 

Tenn.—Reynolds v. Richardson, App., 483 S.W.2d 747. 
Wis.—Ray v. State. 285 N.W. 374, 231 Wis. 169. 
Motber*! age at conception admissible 
Pa.—Horton v. Appleby, 482 A.2d 615, 333 Pa.Super. 
375, 

Technical rules held not applicable 

Cal—Kyne v. Kyne, 160 P.2d 910, 70 Cal.App.2d 80. 


Expert testimony 

D.C —Hassler v. District of Columbia, Mun.App., 122 
A 2d 827, revd. on oth. grds., C.A., 238 F.2d 264, 
99 U.S.App.D.C 188. 

Iowa—State ex rel. Schmidt v. Backus, 147 N.W 2d 9, 
259 Iowa 1144. 

Evidence held admissible 
Ala.—Hunter v. State, 301 So.2d 541, 293 Ala. 226. 
Cal.—Stargell v Stargell, 69 Cal.Rptr. 715, 263 C.A.2d 
504. 

N.C—Buntidg v. Beacham, 262 S.E.2d 672, 45 N.C. 
App. 304. 

Utah-State v. Abram, 495 P.2d 313, 27 Utah2d 266. 
Juvenile court records rejected 
Cal.—Gravert v. DeLuse, 86 Cal.Rptr. 93, 6 C.A.3d 
576. 

Tape recordings retiuire voir dire hearing 
N.J.—Sarte v. Pidoto, 324 A.2d 48, 129 N.J.Super. 405. 
Welfare records not privUeged 
Cal—Nevada County on Behalf of Beverly R. v. Kin- 
icki, 165 Cell Rptr. 57, 106 C.A.3d 357. 

Refusal to order leukocyte antigen white blood 
ceU test not abuse of discretion 
Mass.—Conn. v. Blazo, 406 N.E2d 1323, 10 Mass.App. 
324. 

33. D.C. — Ford V District of Columbia, Mun.App, 
96 A.2d 277. 

36. Alibi insufficient 

Pa.—Commonwealth v. Brickcr, 3 Lebanon 225. 

37. Cal—Arais v. Kalensmkoff, 74 P.2d 1043, 10 
Cal 2d 428, 115 A.L.R. 163. 

Md.—Corley v. Moore, 203 A.2d 697, 236 Md. 241. 

38. Pa.—Com. v. Smith, 111 A.2d 151, 177 Pa.Super. 
403. 
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42. Colo.—Schierenbeck v. Minor, 367 P.2d 333, 148 
Colo. 582. 

Ohio—Crawford v. Hasbenry, 186 N.E2d 522. 

Pa.—Com. V. Nathanic, 13 D. & C.2d 383. 

S.C.—South Carolina Dept, of Social Services v. Brown, 
253 S.E2d 100, 272 S.C 568. 

Wis.—State ex rel Samowski v. Fox, 119 N.W.2d 451, 
19 Wis.2d 68. 

Evidence too remote 

(2) Other cases. 

D.C.—Monday .V. U.S., Mun.App., 76 A.2d 68. 

Okl—Impson v. Kelley, 163 P.2d 984, 195 Okl. 666. 

43. Ariz.—State v. Christensen, 508 P.2d 366, 19 
Ariz.App. 479. 

Wis.—State ex rel SchleHein v. Duris, 194 N.W.2d 613, 
54 Wis.2d 34. 

44. Md,—Parker v. State, 55 A.2d 784, 189 Md. 244. 

45. Md.—Smith v, Jackson, 213 A.2d 491, 240 Md. 
195. 

N.Y,—Hodson, on Complaint of Hoff v. Hoff, 27 N.Y. 
S.2d 497, 262 App.Div. 752. 

Evidence not objectionable as stating conclusion 

Ga.—Scoggins v. State, 106 S.E2d 39, 98 Ga.App. 360. 

48. Fraudulent transfers 

Cal.—Kyne v, Kyne, supra, n. 32. 

Ability of mother to support child 

Colo.—Noffsinger v. Sipes, 422 P.2d 639, 161 Colo. 413. 

49. Power of court to order blood tests in bastardy 
proceedings see infra § 102. 

However, it has been held that even in 
the absence of statutory authority, the 
results of blood tests are admissible in 
evidence; and, in some jurisdictions, 
by virtue of express statutory provi¬ 
sion, sometimes incorporating the pro¬ 
visions of the Uniform Act on Blood 
Tests to Determine Paternity, the re¬ 
sults of such tests are admissible in 


evidence."^’ In any event, the results 
of a blood test are admissible in evi¬ 
dence only where definite exclusion or 
nonpaternity is established."*’ 

49,S. Ala.—Balfour v. Balfour, Civ.App., 413 So.2d 
1167. 

Cal.—Hill V. Johnson, 226 P.2d 655, 102 C.A.2d 94. 
Fla.—Simons v. Jorg, App., 375 So.2d 288. 

Ill—Daubach v. Ishihara, 431 N.E2d 1183, 59 IllDec. 
426, 103 Ill.App.3d 750. 

Kan.—CJ.S. quoted in State ex .rel Hausner v. Black¬ 
man, 662 P.2d 1183. 1186, 233 Kan. 223. 

Mass.—Com. v. D’Avella, 162 N.E2d 19, 339 Mass. 
642. 

Mo.-State ex rel. D.K.B. by V.R.B. v. W.G.L, App., 
654 S.W. 2d 218. 

N.Y.—Pratt v. Victor B, 448 N.Y.S 2d 351, 112 Misc.2d 
487. 

Ohio—State ex rel. Walker v. Clark, 58 N.E2d 773, 144 
Ohio St. 305. 

Paternity need not be established first 
N.Y.—Commissioner of Social Services of Erie County 
on Behalf of Chaput v. Gee, 483 N Y.S.2d 546, 106 
A.D.2d 897. 

Admissible as business record 
Ind.—Baker v. Wagers, App., 472 N.E2d 218. 
Foundation for blood test 
N.D.—Williams County Social Services Bd. v. Falcon, 
367 N.W.2d 170. 

Absence of court order for test 
N.Y—Moore v. Murray, 311 N.Y.S.2d 794, 63 Misc.2d 
401. 

49.10. Cal.—kusior v. Silver, 7 CalRptr. 129, 354 
P.2d 657, 54 C.2d 603—Cramer v. Morrison, 153 
Cal.Rptr. 865, 88 C.A.3d 873. 

D.C.—Adams v District of Columbia, Mun.App., 109 
A.2d 140. 

Fla.—arlyon v. Weeks, App., 387 So.2d 465. 
Idaho-Comish v. Smith, 540 P.2d 274, 97 Idaho 89. 
Ill—Santiago v. Silva, 413 N.E2d 139, 45 IllDec. 806, 
90 IllApp.3d 554. 

Iowa—Dale v. Buckingham, 40 N.W.2d 45, 241 Iowa 
40—State ex rel. Buechler v. Vinsand, 318 N.W.2d 
208. 

Kan.—Tice v. Richardson, 644 P,2d 490, 7 Kan.App.2d 
509. 

Me.—Jordan v. Davis, 57 A.2d 209, 143 Me. 185. 
Md.—Lucas v. Williams, 146 A.2d 764, 218 Md. 322. 
Mich.—People v. Stoeckl, 78 N.W.2d 640, 347 Mich. 1. 
Minn.—Hennepin County Welfare Bd. v, Ayers, 304 
N.W.2d 879. 

N.H.—State, by Dolloff v. Sargent, 118 A.2d 596, 100 
N.H. 29. 

NJ.—Cortese v. p)rtese, 76 A.2d 717, 10 N.J.Super. 
152—Miller vi Domanski, 97 A.2d 641, 26 N.J.Su¬ 
per. 316. 

N.Y.—Oliver v. England, 264 N.Y.S.2d 999, 48 Misc.2d 
335—J. V. M., 328 N.Y.S.2d 744, 68 Misc.2d 1040. 
N.C—Wright v. Gann. 217 S.E2d 761, 27 N.CApp. 

• 45, cert. den. 219 S.E2d 348. 288 N.C 513 

Ohio—State ex rel. Walker v. Clark, 58 N.E2d 773. 144 
Ohio St. 305—State ex rel Freeman v. Morris, 102 
N.E2d 450, 156 Ohio St. 333 
Pa.—Com. v. Gromo, 154 A.2d 417, 190 Pa.Super. 
519—Com. V. Hidock, 2 D. & C2d 319, 45 Luz.L. 
Reg. 71 

Wis.—Prochnow v. Prochnow, 80 N.W.2d 278, 274 
Wis. 491. 

Weight given” to blood tests in bastardy proceedings 
see infra § 93. 

Admissibility of blood tests with respect to legitimacy 
see supra § 5. 

Statute declaratory of common law 
Mass.—Com. v. D’Avella, 162 N.E.2d 19, 339 Mass. 
642 

N.Y.—Jane L. v. Rodney B.. 438 N.Y.S.2d 726, 108 
Misc.2d 709. 
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Duty of court 

In bastardy proceedings, trial court had duty to deter¬ 
mine whether blood grouping tests had been properly 
made and to determine whether results as reported were 
free from error. 

N.Y.—Carmen I v. Robert K, 441 N.Y.S.2d 926, 110 
Misc.2d 310. 

Ohio—State ex rel. Steiger v. Gray, 145 N.E2d 162. 

(2) Other matters. 

N.Y.-M. V. J., 315 N.Y.S.2d 271, 35 A.D.2d 551. 
N.C.—State v. Fowler, 177 S.E.2d 385, 277 N.C. 305. 
Held inadmissible prior to statutory authoriza* 
tion 

NY.—Appeal of Ketcham, 4 N.Y.S.2d 786, 254 App. 
Div. 776. 

Statute construed 

Cal.—Fresno County v. Supenor Court of Fresno Coun¬ 
ty, 154 Cal.Rptr. 660, 92 C.A.3d 133. 

La.—h^cGowan v. Poche, App., 393 So.2d 278—State 
Through Dept, of Health & Human Resources, 
Support Enforcement Services in Interest of Miller 
V. Smith, App., 459 So.2d 146. 

Mich.—Vamey v. Young, 308 N.W.2d 276, 106 Mich 
App. 545. 

N.Y.-Rosemary W. v. Bruce A.. 449 N.Y.S.2d 886, 
113 Misc,2d 745. 

Tissue typing tests results inadmissible 
Wis.—J. B. V. A. F., App., 285 N.W.2d 880, 92 Wis.2d 
696. ^ 

No foundation laid 

Utah—Phillips By and Through Utah State Dept, of 
Social Services v. Jackson, 615 P.2d 1228. 

Human Leukocjrte Antigen test inadmissible 
Mich.—Klein v. Franks, 314 N.W.2d 602, 111 Mich. 
App. 316. 

Expert testimony 

Kan.—State, ex rel. S.R.S v. Vollmer, 648 P.2d 276, 8 
Kan.App.2d 30. 

Human Leukocyte Antigen Test admissible 
where properly authenticated 

RY.-Cynthia H. v. James H.. 458 N.Y.S.2d 490, 117 
Misc.2d 474. 

Human Leukocs^ Antigen test 

(1) Admissible. 

Conn.—Miller v. Miller, 481 A.2d 428, 40 Conn.Sup. 

66 . 

N.Y.—Merrill v. Ralston, 1 Dept,, 465- N.Y.S.2d 507, 
95 A.D.2d 177—Smith v. Jones, 466 N.Y.S.2d 643, 
120 Misc.2d 834—Riley v. Benware, 482 N.y.S.2d 
196, 105 A.D.2d 1122. 

(2) Relevant but not conclusive. 

Pa.—Connell v, Connell, Super., 477 A.2d 872, 329 
Pa.Super. 1. 

49.15, Ark.—Winston v, Robink>n, 606 S.W.2d 757, 
270 Ark. 996. 

Cal.—Fresno County v. Superior Court of Fresno Coun¬ 
ty, 154 Cal.Rptr. 660, 92 C.A.3d 133. , 

Cola—Beck v. Beck, 384 P.2d 731, 153 Colo. 90 
Kan.—State ex rel. Hausner v. Blackman, 648 P.2d 249, 
7 Kan.App.2d 693. affd. 662 P.2d 1183, 233 Kan. 
223—CJ.B. quoted in State ex rel Hausner v. 
Blackman, 662 P.2d 1183, 1186, 233 Kan. 223. 
Me.^ordan v. Davis, 57 A.2d 209, 143 Me. 185. 
Mass.—Com. v. D’Avella, 162 N.E2d 19, 339. Mass. 
642—Com. v. Leary, 185 N.E2d 641, 345 Mass. 
59—Symonds v. Symonds, 432 N.E.2d 700, 385 
Mass. 540, 

Mich.—People v. Nichols, 67 N.W.2d 230, 341 Mich. 
311. 

N.J.—Cortese v. CQrtese,'76 A.2d 717, 10 NJ.Super. 
152. 

N.Y.—Tree v. Ralston. 309 N.Y.S.2d 229, 62 Misc.2d 
582—Torino v, Cruz, 369 N.Y.S.2d 291, 82 
Misc.2d 684. 

Ohio—Stote ex rel. stalker v. Clark, 58 N.E2d 773, 144 
Ohio St. 305—State v. Wright, 17 N.E2(L428, 59 
Ohio App. 191, revd. on oth. grds. 20 N.E2d 229, 
135 Ohio St. 187. 


Pa.—Com. v. Hunseik, 128 A.2d 169, 182 Pa.Super. 
639—Com. V. Hidock, 2 D. & C2d 319, 45 Luz.L. 
Reg. 71—Com. v. Wright, 42 Del.Co.Ug.J. 112, 
app. quashed 119 A.2d 492, 383 Pa. 532. 

Statute not universal rule of evidence applicable to 
other cases. 

Md.—Shanks v. State, 45 A.2d 85, 189 Md. 437, 163 
A.LR. 931. 

Supplementary expert testimony to explain away fail¬ 
ure to attain negative results properly excluded. 

NJ—MUler v. Domanski, 97 A 2d 641, 26 N.J.Super. 
316. 

Possibility of paternity 

Mich.—Osborn v. Fabatz, 306 N.W.2d 319, 105 Mich. 
App 450. 

Ohio—State ex rel. Freeman v. Morris, 102 N.E.2d 450, 
156 Ohio St. 333. 

Inconclusive report inadmissible 
Ill.—Schultz v. Peeler, 295 N.E2d 252, 10 Ill App 3d 
937. 

N.Y.—People on Complaint of Sheridan v. Curl, 89 
N.Y S 2d 785„275 App Div. 966. 

Where test shows nonpaternity of one or two or 
more children 

D.C.—Hawkins v. Distnet of Columbia, App., 203 A.2d 
116. 

Results only on^ of several ways to negate 
paternity 

La.—Jacob v. Jacob, App. 4 Cir., 417 So.2d 1367. 

Results of lie detector test. While it 
has been broadly held that evidence of 
lie detector or poly^aph tests is not 
admissible in paternity proceedings,^'^ 
it has also been held, sometimes in the 
some jurisdiction, that the results of a 
court-ordered lie detector test adminis¬ 
tered by an experienced operator may 
be admissible in a paternity proceeding 
as an aid in seeking the truth.^ '° 

50,5. N Y.—Tree v. Ralston, 309 N.Y.S.2d 229, 62 
Misc.2d 582—^Anonymous v. Anonymous, 348 
N.Y.S,2d 938, 75 Misc.2d 823. 

50,10. Sexual relarions vrith other men during 
period of conception 

N.Y.—A. v. B., 336 N.Y.S.2d 839, 71 Misc.2d 719 
Test cannot be used against respondent if does 
not testify 

N.Y.—A. V. B., 336 N.Y.S.2d 839, 71 Misc.2d 719. 

§ 83. -Testimony of Prosecutrix 

Library References 
Children Out-of-Wedlock ^42, 
46. 

51. Cal.—Cinders v. Lewis, 208 P.2d 687, 93 Cal. 
App.2d 90. 

D.C.—Monday v. U.S., Mun.App„ 76 A-2d 68—Ford 
V. District of Columbia, Mun.App., 102 A.2d 838, 
affd., C.A., 219 E2d 769, 95 U.S.App.D.C. 87, 
cert. den. 75 S.€t. 897, 349 U.S. 964, 99 L.Ed. 
1286.1 

Ga.—Ferrell v. State, supra, n. 25. 

La.—Wilson v, Ernst, App., 367 So.2d 891, writ den., 
Sup., 369 So.2d 1365. 

N.C.—State v. Bowman, 55 S.E.2d 789, 231 N.C. 51. 
Pa.—Com. v. Stuckey, 86 Dauph. 314. 

Additional charge of adultery 
Pa.—Com. V. Galleo, 20 D. & C.2d 580.76 Montg. 669, 
74 York 152. 

53. Cal.—Benes v. Young, 9 Cal.Rptr. 500, 187 
C.A.2d 270. 

Md.—CJJS. cited in Hale v. State, 2 A.2d 17, 19, 175 
Md. 319—Clark v. State. 118 A.2d 366, 208 Md. 
311, 57 A.L.R.2d 718. 

Mich.—Hinterman v. Stine, 222 N.W.2d 213, 55 Mich. 
App. 282. 
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Pa.—Com v. Brock, 70 Montg.Co. 390—Com. v. Bush, 
38 Wash 226—Com v. Whitsel, 79 York 7. 

55. N.C.—State v. Bowman, supra, n. 51. 

56. Conn.—Moody v. Pinto, 436 A.2d 1099, 37 Conn. 

' Sup. 786. 

59. Ga.—Curry v. State, 104 S.E.2d 148, 97 GaApp. 
'702 

60. Colo.—Briano v. Rubio, 347 P.2d 497, 141 Colo. 
264. 

Ga.—Daniels v. State, 209 S.E2d 72, 132 Ga.App. 673, 
affd. 212 S.E.2d 794, 233 Ga. 614. 

Md.—Hale v. State, supra, n. 53—Clark v. State, 118 
A.2d 366, 208 Md. 316, 57 A.L.R.2d 718. 

Pa.—Com. v. Sloan, 110 A.2d 827, 177 Pa.Super. 178— 
Com. V. Deck. 50 Berks 87. 

Testimony not allowed 

Ala.—State v. Giles, 133 So.2d 62, 41 Ala App. 363. 
Pa.—Com. ex rel. Walls v. Walls, 8 Adams LJ. 59. 
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61. Ga.—CJ,S. quoted in Samples v. State, 166 
S.E2d 389, 391, 119 Ga.App. 154. 

67. W.Va.—State ex rel. Worley v. Lavender, 131 
S.E.2d 75t, 147 W.Va. 803. 

Competency m bastardy proceedings as to nonaccess 
see Witnesses § 90b 

68. N.Y.—Bayne v. Willard, 261 N.Y.S.2d 793, 46 
Misc.2d 1079. 

Pa —Com. V. Whitsel, 79 York 7—Com. ex rd. Savruk 
v. Derby. 344 A.2d 624, 235 Pa.Super. 560. 

§ 84. -Declarations of Prosecu¬ 

trix 

Library References 
Children Out-of-Wedlock «=>42, 

46. 

69. Neb.—Lockman v. Fulton. 76 N.W.2d 452, 162 
Neb. 439. 

70. Conn.—Armstrong v. Watrous, 82 A.2d 800, 138 
Conn. 127—Terrasi v. Andrews, Cir.A.D., 217 
A.2d 75, 3 Conn.Cir. 449, certification den. 214 
A,2d 130, 153 Conn. 729, reconsideration den. 214 

' A.2d 683, 153 Conn. 731. 

71. Md.—Lee v. Distnct of Columbia, 117 A.2d 922. 

72. Conn.—Terrasi v. Andrews, Cir.AD., 217 A.2d 
75, 3 Conn Cir. 449, cemfication den. 214 A2d 
130, 153 Conn. 729, reconsideration den. 214 A.2d 
683, 153 Conn. 731 

Pa.—Commonwealth v. Deysher, 18 Lehigh Co.LJ. 
340, affd. 12 A.2d 492, 139 Pa.Super, 497. 

Testimony of attending physician 

(2) Other matters. 

N.C.—State v Snyder 164 S.E2d 42, 3 NC.App. 114. 
76. Not bound by previous inconsistent state¬ 
ment 

D.C.—Lee v. District of Columbia, Mun.App., 117 
A.2d 922. 

Ga.—Foster v. State, 278 S.E2d 136, 157 Ga.App. 554. 

§ g 5 , -Character, and Conduct 

of Prosecutrix 

Library References 
Children Out-of-Wedlock <8^42, 

47. 
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80. Cal.—Peterson v. Peterson, 262 ?Jld 613, 121 
CA.2d 1. 

Del.—Watson v. State, 184 A.2d 780, 

NJ.-CJ5. cited in I. v, D., 158 A.2d 716, 721, 60 
N.J.Super. 211. 

Ohio—Crawford v. Hasberry, 186 N.E2d 522. 

Or.—State ex rel. Pcrsh'all v. Woolsey, 625 P.2d 1340, 

51 Or App. 339 mod, on oth. gxds. 627 P.2d 520, 

52 Or,App. 69, review den, 634 P,2d 1345, 291 Or, 
9, app. after remand 649 P.2d 625, 58 Or.App. 605. 
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Pa.—Own. V. Johnson, 58 Sch.L.R, 48 
Wis.—Ray v. State, supra, n 32. 

Reputation for veracity 

Mass,—Commonwealth v Hunt. 137 N.E. 268. 243 
Mass. 286. 

81. Idaho—Cornish v. Smith. 5^0 P.2d 274, 97 Idaho 
89. 

82. WVa,—State ex rel Worley v. Lavender, 131 
S.E.2d 752, 147 W.Va. 803. 

87. Charch attendance 

Ga.—Rowell v. State, 177 S.E.2d 812, 122 Ga.App 568 

88. Md.—Twinmg v. State, 198 A.2d 291, 234 Md. 
97. 

Vt.—Brasseau v Padlo. 34 A.2d 186, 113 Vt 300 
Evidence held inadmissible 
(2) Other evidence. 

Cok).—Briano v. Rubio, 347 P.2d 497, 141 Colo. 264 
ni.—People ex rel. Bucaro v Johnson, 291 N E.2d 9, 8 
IU.App.3d 618. 

Pa.—Com. V. Jones, 36 North. 92. 

Virtne of prosecntrix not subject of proper in- 
qniry 

Fla.—Hulsey v. State, 54 So.2d 92, 36 AlaApp 200. 
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90. NJ.—GJJS. ched in I. v. D., 158 A.2d 716. 721, 
60 NJ.Super. 211. 

9Z D.C.—Goodman v. District of Columbia, Mun. 
App., 88 A.2d 319. 

N.J.—I, V. D.. 158 A.2d 716, 60 NJ.Super. 211. 
Tenn.—Hatcher v. State ex rd. McGill. 142 S.W.2d 326, 
24 Tenn.App. 213. 

SM. Ga.—Steed v. State, supra, n. 24. 

Snbstantiate denial of paternity 
NJ.—I. V. D., 158 A.2d 716, 60 NJ.Super, 211 
Admissible to impeach testimony that prosecu¬ 
trix was virgin 

Kan.—Dewey v. Funk. 505 P.2d 722, 211 Kan. 54, 59 
A.L.R.3d 653. 

95. Cal.—Peterson v. Peterson, supra, n, 80—Crosat 
V. Paige, 305 P.2d 121, 147 C.A.2d 385. 

Conn.—Holmes v. McLean, Cir.A.D., 256 A.2d 849, 5 
Conn.Cir. 476. 

Ga.—Steed v. State, 56 S.E.2d 171, 80 GaApp. 360— 
Travis V, State, 178 S.E.2d 741, 122 Ga.App. 800. 
Hawaii—Doe v. Roe, 647 P.2d 305, 3 Haw.App. 233. 
Ind.—Bethel v. Todosijevic. 230 N.E2d 107, 141 Ind. 
App. 504. 

Md.—Twining v. State, 198 A.2d 291, 234 Md. 97—Sta- 
ley V. Staley, 335 A,2d 114, 25 Md,App. 99. 
NJ,—I. V. D, 158 A.2d 716, 60 NJ.Super, 211. 

N.Y.—Commissioner of Social Services of Erie County 
on Behalf of Krause v. Hayes, 425 N.Y.S.2d 697, 
74 A.D.2d 731. 

Ohio—Quasimi v. Friedman, 169 N.E2d 28, 110 Ohio 
App. 166. 

Or.—State ex rel. Pershall v. Woolsey, 625 P.2d 1340, 

51 OrApp. 339, mod. on oth. grds. 627 P.2d 520, 

52 OrApp. 69, review den. 634 P.2d 1345, 291 Or. 
9, i^jp. after remand 649 P.2d 625, 58 Or. App. 605. 

Pa.—Qmi. V. Rankin, 311 A.2d 660, 226 P^-Super. 
37—Com. ex rel. Lonesome v. Johnson. 331 A.2d 
702, 231 Pa.Super. 335. 

Vt—Brasseau v. Padlo. supra, n. 88. 

Corrdborstion required 

N.Y.—**HH^ V. “ir, 286 N.E 2d 717, 31 N.Y.2d 154, 
335 N.Y.SJd 274, app. dism. 93 S.Q. 945, 409 
as. 1121, 35 LEd.2d 254. 

Grant of inununity to obtain testimony 
Minn.—State on Behalf of Windschitl v. Landkammer, 
217 N.W.2d 494, 299 Minn. 184. 

Tape recording 

N.C.—Levi V. Justice, 219 S.E2d 518, 27 N.C.App. 
511, cert. den. 222 EE2d 698, 289 N.C 298. 

Error not prejudicial 

La.—Wilson v. Ernst, Aj^,, 367 So.2d 891, writ den., 
Sup., 369 So.2d 1365. 


96. Ala —Hulsey v. State, supra, n 88. 

Anz.—State v. Mesquita, 496 P 2d 141, 17 Anz.App. 
151. 

ai.—Kyne v. Kyne, 100 P.2d 806, 38 Cal.App.2d 
122—Dastagir v. Dastagir, 241 P.2d 656, 109 
C.A.2d 809—Gallina v Antonelli, 33 Cal.Rptr. 
570, 220 C.A.2d 63. 

Del —Watson v. Slate, 184 A.2d 780. 

D C.—Dicks V. U S.. Mun.App.. 72 A.2d 34—Ellison v. 

U.S., Mun App., 85 A.2d 917. 

Ga.—^Travis v. State, 178 S E2d 741, 122 Ga.App. 800. 
Kan.—Dewey v. Fimk, 505 P.2d 722, 211 Kan. 54, 59 
A L R 3d 653. 

Md.—CJS. cited in Staley v. Staley, 335 A.2d 114, 
119, 25 MdApp 99. 

Ohio—Quasion v, Friedman, 169 N.E2d 28, 110 Ohio 
App 166. 

Pa,—Cora V. Boggio, 205 A.2d 694, 204 Pa.Super. 434. 
Showing of continuing intercourse 
(2) Other matters. 

N.J.—I V. D., 158 A.2d 716, 60 NJ.Super 211. 

99. Ala—Eason v. State, 4 So.2d 190, 30 Ala.App. 

224, cert. den. 4 So.2d 192, 241 Ala. 570. 

Colo —Angelopoulos v. Wise, 336 P.2d 739, 139 Colo. 
82. 

Pa.—Com. V. Sloan, supra, n. 60. 

Rebuttal evidence improperly excluded 
Wash.—State v. Schimschai, 437 P.2d 169, 73 Wash.2d 
141. 

2. N.Y.—Nancy V v. Raymond EC., 426 N.Y.S.2d 
805, 75 A.D.2d 599. 

§ 86. -Declarations and Admis¬ 

sions of Defendant 

Library References 
Children Out-of-Wedlock <s=»42, 
48. 
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5. Ala.—Karap v. Morang, 173 So.2d 566, 277 Ala. 
575 

Cal—Arais v. Kalcnsnikoff, 74 P.2d 1043, 10 Cal.2d 
428, 115 A.LR. 163. 

Conn.—Rcmkiewicz v. Remkiewicz, 429 A.2d 833, 180 
Conn. 114—State v. Bashura, 436 A.2d 785, 37 
Conn.Sup. 745. 

Ga.—Ferrell v. State, 29 S.E2d 185, 70 Ga.App. 651. 
Ill.—People V. Kilbride, 306 N.E2d 879, 16 IU.App.3d 
820. 

Iowa—CJ.S. cited in State, etc., Brecht v. Brecht, 255 
N.W.2d 342, 345. 

La.—Ogbom v. Bush, App., 255 So.2d 199, application 
den. 256 So.2d 293, 260 La. 412. 

Minn —State v. Stevens, 80 N.W.2d 22, 248 Minn. 309. 
Mo.—Simpson v. Blackburn, App., 414 S.W.2d 795. 
N.Y.—Saratoga County Com’r of Public Welfare v. 
A.B., the Alleged Father of a Female Child Bom 
out of Lawful Wedlock to CD., 131 N.Y.S.2d 634, 
205 Misc. 1004—Hansom v. Hansom. 346 N.Y. 
S2d 996, 75 Misc.2d 3. 

N.C.—Ray v. Ray, 13 S.E2d 224. 219 N.C. 217—State 
v. Bowman, 55 S.E2d 789, 231 N.C 51. 

Pa.—Com. V. Bush, 38 Wash.Co. 226. 

Decuire v. Sinegal, Qv.App., 617 S.W.2d 725. 

Agreement to support and to withhold prosecu¬ 
tion 

D.C.—Pitts v. U.S., Mun.App., 95 A.2d 588. 

Ga.—Simmons v. State, 105 S.E.2d 356, 98 GaApp. 
159—Fowler v. State, 143 S.E2d 553, 111 GaApp. 
856. 

Defendant as adverse witness 
Hawaii—^Territory of Hawaii v. Lanier, 40* Haw. 65. 
Inadmissible where nonaccess not shown 
Md.—Hall v. State, 5 A.2d 916, 176 Md. 488 
Pa.—Com. v, Carrasquilla, 155 A.2d 473, 191 Pa.Super, 
14. 

Infant without counsel 

N.Y.—M. v. J., 315 N.Y.S.2d 271, 35 A.D.2d 551. 
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£ Ga.—Ferrell v State, supra, n. 5. 

N.Y.—Bcauclerk v. Nyer, 53 N.Y.S.2d 50, 269 App. 
Div. 652. 

8. La.— Wilson v. Ernst, App., 367 So.2d 891, writ 
den., Sup., 369 So.2d 1365. 

S.D.—CJ.S. dted in State ex rel. Fitch v. Powers, 62 
N.W.2d 764, 765, 75 S.D 209. 

Tenn.—Frazier v. McFerren, 402 S.W.2d 467, 55 Tenn. 
App. 431. 

11. Inadmissible 

Pa.—Com. V. Terry, 418 A.2d 673, 275 Pa.Super. 184. 

12. Mich.-People v. Finks, 72 N.W.2d 250, 343 
Mich. 304, 51 A.L.R.2d 934. 

13. Pa.—Com. v Luciano, 208 A.2d 881, 205 Pa.Su- 
per. 397—Smith v Leflore, 437 A.2d 1250, 293 
Pa.Super. 149. 

Tex.—In Interest of J.T.H., App. 4 Dist., 630 S.W.2d 
473. 

14. Ill.—CJ.S. cited in People v. Kilbride, 306 
N.E2d 879, 881, 16 Ill App.3d 820. 

15. N.Y.—Cheryl B. v. Alfred W.D., 418 N.Y.S.2d 
271, 99 Misc.2d 1085. 

T9. N.Y.—People ex rel. Bygland v. Gouse, 134 N.Y. 
S.2d 328, affd. 141 N.Y.S.2d 503, 285 App.Div. 
1077. 

§ 87 , -Character and Conduct 

of Defendant 

Library References 
Children Out-of-Wedlock <s»42, 
49. 

20. Ohio—State ex rel. Raydel v. Raible, App., 117 
N.E.2d 480, 40 A.L.R.2d 950, app. dism. 120 
N.E2d 590, 162 Ohio St. 74. 

S.D.—Matter of F.J.F., 312 N.W.2d 718. 

After admission of intercourse 

Colo.—Noffsinger v. Sipes, 422 P.2d 639, 161 Colo. 413. 
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22. Mich.—People v. Finks, 72 N.W.2d 250, 343 
Mich. 304, 51 A.L.R.2d 934. 

23. Ga.—Miller v. State, 258 S.E.2d 279,150 Ga.App. 
597. 

§ 88. — Acts and Declarations of 
Relatives 

Library References 
Children Outrof-Wedlock <®»42. 

26. Pa.—Com. v. Pupo, 42 Del.Co. 397. 

30. Finger nails of child subject of mother’s 
testimony 

Ala.—Hulsey v. State, 54 So.2d 92, 36 Ala.App. 200. 

§ 89. -Hearsay 

Library References 
Children Out-of-Wedlock ^42. 

32, Colo.—Nulman v. Cooper. 207 P.2d 814, 120 
Colo. 98. 

D.C.—Mtmck V. District of Columbia, Mun.App. 107 
A.2d 926. 

N.Y.—People on Complaint of Fami v. Rasmussen, 141 
N.Y.S.2d 599, 286 App.Div. 860—People ex rel. 
Bygland v. Gouse, supra, n. 19. 

Okl.—Impson v. Kelley. 163 P.2d 984, 195 Okl. 666. 
Pa.—Commonwealth v. Deysher, 12 A.2d 492, 139 
Pa.Super. 497—Com. v, Steadman, 40 A.2d 96, 156 
Pa.Super. 312—Com. v. Smith, 111 A.2d 151, 177 
Pa.Super. 403. 

Not hearsay 

N.C-Levi V Justice, 219 S.E.2d 518, 27 N.C.App. 
511, cert. den. 222 S.E.2d 698, 289 N.C. 298. 
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§ 90. — Intimacy of the Parties 
Library References 
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34. Va.—Cassady v. Martin, 266 S.E.2d 104, 220 Va. 
1093. 

35. Ga,—Wheless v. State, 81 S.E.2d 891, 90 Ga.App. 
39. 

Ind.—Collins v. Wise, App., 296 N.E.2d 887. 
N.C.—State v. Bowman, supra, n. 5. 

Pa.—Com. V. Laughery, 11 Fay .Co. Leg. J. 184, 63 York 
Leg.Rec. 139—Com. v. Watts, 42 Del.Co.Lcg,J. 22, 
affd. 116 A.2d 844, 179 Pa.Super. 398. 

Vt.—Brasseau^v. Padlo, 34 A.2d 186, 113 Vt. 300. 
Foundation most be established 
N.Y.-Janet K. v. Joseph M., 453 N.Y.S.2d 238, 89 
A.D.2d 870. 
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36. N.y.—Bcauclerk v Nyer, supra, n. 6. ^ 

Engagement, etc.—Bresseau v. Padlo, supra, n. 35. 

37. D.C.—Fuller v. U.S., Mun.App, 65,A.2d 589— 
Moses V. District of Commbia, Mun.App., 129 
A.2d 402. 

Okl.—Leach v. State ex rel. Cooper, 398 P.2d 848. 
Pa.—Com. V. Itterly, 61 Lack.Jur. 81. 

38. Minn.—State v. Becker, 42 N.W.2d 704, 231 
Minn. 174—State v. Stevens, 80 N.W.2d 22. 248 
Minn. 309. 

Pa.—Com. V. Baemcopf, 33 Berks 9—Com. v. Har- 
baugh, 179 A.2d 656, 197 Pa.Super 587. 

41. Ala.—Hulsey v. State, supra, n. 30. 

Minn.-Ramsey County v. S.M.F.. 298 N.W.2d 40. 
Wash.-State v. Taylor, 238 P.2d 1189, 37 Wash.2d 
751. 

42. Ala.—Hombuckle v. State, 4 So.2d 198, 30 Ala, 
App. 257. 

Or.—Thirdgill V. WiUiams, 522 P.2d 911, 17 Or.App. 
509. 

43. Minn.—State v. Becker, supra, n. 38. 
N.V.-Seeberg v. Davis, 447 N.Y.S.2d 168, 84 A.D.2d 
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Or,—State cx rel. Gleason v. Gregg, 633 P.2d 1322, 54 
Or.App 67. 

§ 91. -Preliminary Proceedings 

Library References 
Children Out-of-Wedlock <3»42, 
45. 

^ 44. Md.—Hahn v. State, 52 A.2d 113, 118 Md. 166. 

45. D.C.—Fuller v. U.S., supra, n. 37, 

46. Ga.—Carver v. State, 4 S,E2d 474, 60 Ga.App. 
593—Lee v. State, 132 S.E2d 107, 108 Ga.App. 
97. 

Refusal to give bond 

Ga.—clones v. State, 78 S.£.2d 88, 88 GaApp. 790. 

47. Ohio—State ex rel. Brannon v. Turner, 77 N.E2d 
255, 81 Ohio App. 47—Yuin v. Hilton, 134 
N.E2d 719, 165 Ohio St 164, 57 A.L.R.2d 681. 

§ 92. -Resemblance of Child to 
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Library References 
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51. 

50. Ind.—Nott V. Bender, 202 N,E.2d 745, 246 Ind. 

186. reh. den. 204 N.E2d 219, 246 Ind. 186. 
N.J.—Hall V. Centolanza, 101 A.2d 44, 28 N,J.Super. 
391. 

N.Y.—Elizabeth H v. James M,429 N.Y.S.2d 1006. 104 
Misc.2d 1052. 

S.D.-C j.S. cited in State v. Merrigan, 46 N.W.2d 909, 
912, 73 S.D. 574. 


Mother’s opinion held admissible 
Ariz.—State v. Cabrera, 478 P.2d 142, 13 Ariz.App. 
527—State ex rel. Munoz v. Bravo, App., 678 P 2d 
974, 139 Ariz. 393. 

Relevant evidence admissible 
Mich —Schigur v. Keck, 286 N.W.2d 917, 93 Mich. 
App. 763. 

N.M.—Glascock v. Anderson. 497 P.2d 727. 83 N.M. 
725, 55 A.L R.3d 1079. 

Photographs 

N.Y.—Commissioner of Welfare of City of New York v. 
Leroy C. 359 N.Y.S.2d 341, 45 A.D.2d 963. 
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51. Anz—State v. Mesquita, 496 P.2d 141, 17 Anz. 
App. 151. 

Cal.—Andrade v. Newhouse, 128 P.2d 927, 54 Cal. 
App.2d 339—Berry v. Chaplin, 169 P.2d 442, 74 
Cal.App.2d 652. 

Conn —^Judway v Kovacs, Cir.A.D., 239 A.2d 556. 4 
Conn.Qr. 713. 

Ga.—Tatum v. State, 260 S E2d 747, 151 Ga.App. 602. 
Kan.—CJ.S. cited in State ex rel. Feagins v. Conn, 162 
P.2d 76, 77, 160 Kan. 370. 

Ky.—CJ.S. cited in Green v. Commonwealth ex rel. 

Helms. 180 S.W.2d 865, 867, 297 Ky. 675. 

Mo—CJ.S. cited in State v. Johnson, 234 S.W.2d 219, 
221, 361 Mo. 214. 

N.H.—Hansen v. Hansen. 402 A.2d 1333, 119 N.H. 
473. 

N.J.—Hall v. Centolanza, supra, n 50. 

N.M.—Glascock v. Anderson, 497 P.2d 727, 83 N.M. 
725, 55 A.L.R.3d 1079 

N.C—State v. Green. 284 S.E2d 688, 55 N.CApp. 

255, app. dism., 291 S.E2d 152, 305 N.C 304. 
Ohio—Yerian v. Bnnker, App., 35 N.E.2d 878—Domi- 
gan V. GiUette, 479 N E.2d 291, 17 Ohio App.3d 
228, 17 O.B.R 494 

Pa.—Commonwealth v. Wigglesworth, 28 Del.Co. 430. 
S.D,-Uu,S. cited in State ex rel. Fitch v. Powers, 62 
N.W.2d 764, 766, 75 S.D. 209. 

Resemblance of physical characteristics 
D.C—Thomas v. U.S., 121 F.2d 905, 74 App.D.C. 
167—Harrison v. District of Columbia, Mun.App., 
95 A.2d 332. 

Received with caution 

Idaho—Cornish v. Smith. 540 P.2d 274, 97 Idaho 89. 

Comparison photographs of admitted and al¬ 
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Anz.—State ex rel, Munoz v. Bravo, App., 678 P.2d 
974, 139 Ariz. 393 

52. Cal.—Gallina v. Antonelli, 33 Cal.Rptr. 570, 220 
C.A.2d 63. 

D.C.—Hassler v. District of Columbia, Mun.App., 122 
A.2d 827, revd. on oth. grds., C.A.. 238 F.2d 264, 
99 U.S.App.D.C. 188. 

S.D.—State ex rel. Fitch v. Powers, 62 N.W.2d 764, 75 
S,D. 209. 

Waiver of right to object 
Okl.—Boston v. State cx rel. Mayberry, 77 P.2d 13, 182 
Okl. 181. 

Admission discretionary 

(2) Other cases. 

Anz.—State v, Cabrera, 478 P.2d 142, 13 Ariz.App. 
527. 

Colo.—In re People in Interest of R.D.S., 507 P.2d 481, 
32 Colo App. 26, affd., Sup., 514 P.2d 772, 183 
Colo. 89. 

Conn.—State ex rel. Feagins v. Conn, 162 P.2d 76, 160 
Kan. 370. 

Okl—Roberts v. State, 240 P.2d 104, 205 Okl. 632. 

52, Exclusion not error 

Colo.—In re People in Interest of R D.S„ 514 P.2d 772, 
183 Cola 89. 

53 . Ky.—Green v. Commonwealth ex rel. Helms, 180 
S.W.2d 865, 297 Ky. 675. 

N.M.—Glascock v. Anderson, 497 P.2d 727, 83 N.M. 
725, 55 A.L.R.3d 1079. 
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54. Colo.—In re People in Interest of RD.S., 514 
P.2d 772, 183 Colo. 89. 

Hawaji—Almeida v. Correa, 465 P.2d 564, 51 Haw. 
594, overruling In re Ah Sam, 24 Haw. 591—Kane- 
shiro v. Behsano, 466 P.2d 452, 51 Haw. 649. 
N.M.-Glascock v. Anderson, 497 P.2d 727, 83 N.M. 
725, 55 A.L.R.3d 1079. 

55. N.Y.—Department of Public Wdfare of City of 
New York v. Hamilton. 126 N.Y.S.2d 240, 282 
App.Dtv. 1025. 

Expert testimony. It has been held 
that expert testimony concerning the 
resemblance of a child to the person 
alleged to be the father is admissible 
to prove or disprove the paternity of 
the child.^” 

55.5. General or specific resemblance 
Colo.—In re People in Interest of RD.S., 514 P.2d 772, 
183 Colo. 89. 

Hawaii—Almedia v, Correa, 465 P.2d 564, 51 Haw, 
594. 

N.M.—Glascock v. Anderson, 497 P.2d 727, 83 N.M. 

725, 55 A.L.R.3d 1079. 

Racial characteristics 

Wis.—State ex rel. Schlehlein v. Duns, 194 N.W.2d 613, 
5.4 Wis.2d 34. 

56. Evidence to rebnt resemblance 

Ohio—State ex rel. Wemery v. Lagemann, 77 NE2d 
478. 
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58. Cal.—Arais v. Kalensnikoff, supra, n. 5—Gallina 
V. Antonelli, 33 Cal.Rptr. 570. 220 CA.2d 63. 

Ill—People ex rel. Johnson v. Hampton, 388 N.E.2d 
782, 26 IllDec. 781, 70 IlLApp.Sd 555. 

Ind —Cohen v Bums, 274 N.E2d 283, 149 InAApp. 
604—Salazar v. Senior, 278 N.E2d 332, 151 Ind. 
App. 144. 

Md.-Cooper v. State, 208 A.2d 371, 238 Md. 614. 

Mo.—W. B. M, V. G. G. M., App., 579 S.W.2d 659. 

N.Y.—People on Complaint of Lovelace v, Arcieri, 187 
N.Y.S.2d 437, 8 A.D.2d 923—Martin v. Lane, 291 
N.Y.S2d 135, 57 Misc.2d 4-Gray v. Rose, 302 
N.Y.S.2d 185, 32 A.D.2d 994. 

Ohio—State ex rel. Satterfield v. Sullivan, 185 N.E2d 
47, 115 Ohio App. 347. 

R.L-Connor v. Jablonski, 254 A.2d 763, 105 R.I. 705. 

Corroboration as to access by others 

N.Y.—Commissioner of Public Welfare of Gty of New 
York ex rel. Martinez v. Torres, 31 N.Y.S.2<1 101, 
263 App.Div. 19—Michael B. v. Sendi Diann W,, 
467 N.Y.S.2d 1009, 121 Misc.2d 475, 

Pa.—Commonwealth v. Reutschlin, 5 A.2d 427, 135 
Pa.Super. 214. 

Discrepancies affecting weight of testimony 

D.C.—Harrison v. District of Columbia, Mun.App., 103 
A.2d 204. 

Proceeding for temporary support 

Cal.—Whitney v. Whitney, 337 P.2d 219, 169 C.A.2d 
209. 


Great weight 

Ill-People V. Kilbride, 306 N.E.2d 879, 16 IllApp.Sd 
820. 


Evidence of probative value 

Mo.—S-^J-B- V. S-^F-S-, App., 

504 S.W.2d 233. 

Doubtful value 

504 S.W.2d 233. 


59. Ill.—People ex rel Dalman v. O’Malley, 192 
N.E2d 589, 43 lllApp.2d 95. 

Minn.—State v, Christensen, 53 N.W.2d 117, 236 Minn. 
390. 
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N.y.— Jay on Behalf of X v. Y, 367 N.Y.S.2d 333, 48 
A.D.2d 716. 

Okl—McKiddy v. State. 366 P.2d 933. 

Exact date of intercourse 
N.Y.—A V. B. 301 N.Y.S.2d 377. 32 A.D.2d 1001, app. 
dism. 264 N.E2d 351, 27 N.Y.2d 799. 315 N.Y. 
S.2d 858, affd.. 271 N.E.2d 234, 28 N.Y.2d 871. 
322 N.Y.S.2d 258. 

Wis.—State ex reL Isham v. Mullally, 112 N.W.2d 701, 
15 Wis.2d 249. 

60. Minit-Ooldcn v. Golden. 282 N.W.2d 887. 
Pa.—Com. V. Young. 60 A.2d 831, 163 Pa.Super. 279. 

61. Cal.— CJ.S. HBOted ia Girardin v. Hall. 320 P.2d 
163, 164, 156 CA.2d 709. 

Ill—People ex lel. Elkin v. Rimicci. 240 N.E.2d 195, 97 
lILApp.2d 470. 

N.Y.—Petrie, on Ctnnplaiiit of D- v. C-, 85 

N.Y.S.2d 751. 194 Misc. 94. 

Pa.—Com. ex rcL Walls v. Walls, 8 Adams LJ. 59. 

62. Fla.—Yarmark v. Strickland, App., 193 So.2d 212. 
Pa.—Com. ex reL Miller v. Dillworth, 205 A.2d 111, 

204 Pa.Sui)er. 420—Com. ex reL Lonesome v. 
Johnson, 331 A.2d 702, 231 Pa.Super. 335. 

63. Constancy of accusation 

conn.— Green v. Green, 464 A.2d 72, 39 Conn.Sup. 
325. 

6i. R.I.—Vezina v. Bodreau, 133 A.2d 753, 86 R.I. 
87. 
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66 . Wis,—State ex rcl. Isham v. Mullally, 112 N.W,2d 
701, 15 Wis 2d 249. 

Blood tests. The blood test as evi¬ 
dence of paternity is expert opinion.^ * 

66.1. Cal.—Arais v. Kalensnikoff, supra, n. 5—^Hill v. 

Johnson, 226 P.2d 655, 102 Cal.App.2d 94. 

Me.—Jordan v. Davis, 57 A,2d 209, 143 Me. 185. 
N.Y.—Houston v. Houston, 99 N.Y.S.2d 199, 199 Misc. 
469. 

Rh and lir factors considered 
N,Y.—Saks V. Saks, 71 N.Y.S.2d 797, 189 Misc, 667. 
Ohio—State ex rel. Slovak v. Holod, 24 N.E.2d 962. 63 
Ohio App. 16. 

Weight gben to tests 

Cal.—Berry v. Chaplin, supra, n. 51—Arais v. Kalensni¬ 
koff, 74 P.2d 1043, 10 Cal.2d 428, 115 A,LR. 
163—Hodge v. Gould, 79 CaLRptr. 245, 274 
CA.2d 806. 

D.C—Beach v. Beach, 114 F.2d 479, 72 App.D.C 318, 
131 A.LR. 804. 

HI—People ex rd. Yam v. Yam, 392 N.E2d 606, 29 
IU.Dec. 909, 73 niApp.3d 454. 

Me.—Jordan v. Mace, 69 A,2d 670, 144 Me. 351. 
Mass.-Com. v. D’Avella, 162 N.E2d 19, 339 Mass. 
642. 

NJ.—Ross V. Marx, 93 A.2d 597, 24 NJ.Super. 25. 
N.Y.—A.C. V. B.C. 176 N.Y.S.2d 794, 12 Misc.2d 
I—Crouse v. Crouse, 273 N.Y.SJd 595, 51 
Misc.2d 649—Moore v. Murray, 311 N.Y.S.2d 794, 
63 Misc.2d 401. 

N.C.—State v. Camp, 205 S.E2d 800, 22 N.CApp. 109, 
cert. all. 207 S.E.2d 757, 285 N.C 663,' revd. on 
oth, grds. 209 S.E2d 754, 286 N.C. 148. 

Ohio—State ex rd. Stdger v. Gray, 145 N.E2d 162. 
Pa.—Com. V. Keefer, t5 D. & C.2d 496-Com. v. 

CBnc. 51 Berks 95—Com. v. Stafford, 41 West. 85. 
Tex.—CG.W. V. B.F.W., App.. 675 S.W.2d 323. 

Vt.—Pomainville v. Bickndl, 109 A.2d 342, 118 Vt. 
328. 

Wk.-State ex rel. Isham v. Mullally. 112 N.W.2d 701, 
15 Wi$.2d 249—State ex rel. Lyons v. De Valk, 177 
N.W.2d 106, 47 Wis.2d 200. 

Lmdstdiier or Bernstein blood grouping test 
described 

Cal.—^Arais v. Kalensnikoff. 74 P.2d 1043, 1045, 10 
jUd 428. IIS A.L.R. 163. 


Consequences where blood test not possible 
IIl.-Schultz V. Peeler. 295 N.E2d 252, 10 Ill App.3d 
937. 

Uncontradicted results held conclusire as to 
nonpaternity 

N.Y.—Hansom v. Hansom, 346 N.Y,S.2d 996, 75 
Misc.2d 3. 

Nonpaternity showing and conclnsire 
N.C.—State v. Camp, 209 S.E2d 754, 286 N.C. 148. 
Tex.—C.G.W. V. B.F.W., App., 675 S.W.2d 323, 

Not conduave for determination 
Ill.—People ex i^l. DeVos v. Laurin, 391 N.E2d 164, 
29 IILDec. 5, 73 IILApp.3d 219. 

N.H.—Hansen v. Hansen. 402 A.2d 1333, 119 N H. 
473. 

While human leukocyte antigen test 
results are highly probative of paterni¬ 
ty and not unduly speculative, trier of 
fact must realize that such test results 
alone are not conclusive proof of pater- 
nity.“ 

66.1a. D.C—Cutchember v. Payne, App., 466 A 2d 
1240. 

N.Y.—Angeb B. v. Glenn D., 482 N.Y.S 2d 971. 126 
Misc.2d 646. 

Sterility tests. The sterility test as 
evidence of paternity is not conclu- 
sive.^^ In order for proof of sterility 
to be conclusive, it is necessary to es¬ 
tablish sterility at the time of the al¬ 
leged act of intercourse.*^*^ 

66J2. N.Y.—People on Complaint of DeAngelis v. 
Guiseppe, 97 N.Y.E2d 486, affd. 96 N.Y.S.2d 848, 

276 App.Div. 1102, app. den. 98 N.Y.S.2d 220, 

277 App.Div. 879. 

66.3. Md.— Smith v. Jackson, 213 A.2d 491, 240 Md. 
195. 
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67. La.—Rousseau v. Bartell, 70 So.2d 394, 224 La. 
601. 

Wis.—CJ.S. quoted in Prochnow v. Prochnow, 80 
N.W.2d 278, 281, 274 Wis, 491. 

Corroboration in every particular, etc. 

Neb.—Lockman v. Fulton, 76 N.W.2d 452, 162 Neb. 
439. 

Corroboration held suftident 
Ill.—People ex rel. Wittenraeyer v. Mitchell 30 N.E.2d 
106, 307 IU.App. 243. 

Neb,—Wade v. Hicks, 218 N.W.2d 222, 191 Neb. 847. 
Okl.—Roberts v. State, 240 P.2d 104, 205 Okl. 632. 
Or.—State ex rel. S. v. V., 521 P.2d 1319, 17 Or. App. 
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Corroboration held insuffident 

Neb.—Lockman v, Fulton, 76 N.W.2d 452, 162 Neb. 
439. 

Evidence hdd strongly corroborative 
NJ.—I. V. D.. 158 A.2d 716, 60 NJ.Super. 211. 
Finding manifestly against weight of evidence 
III,—People V. Kilbride, 306 N.E2d 879, 16 Ill.App.3d 
820. 

68. Ariz.—Rightmire v. Sweat, 315 P.2d 659, 83 Ariz. 
2—McGuire v. State, 326 P.2d 361 84 Anz. 242. 

D.C—CJJS. dted in Bragg v. District of Columbia, 
Mun.App., 98 A.2d 784,785—District of Columbia 
V. Stovall, App., 253 A.2d 541. 

Ind.—Solomon v. Fenton, 244 N.E.2d 228, 144 Ind. 
App. 100-Collins v. Wise, App.. ^96 N.E.2d 887. 
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Iowa—State ex rel. Brown v. Middleton, 147 N.W.2d 
40, 259 Iowa 1140. 

Md.—Kimble v. Keefer, 272 A.2d 668, 11 Md.App. 48, 
Minn.—State v. Engstrom, 32 N.W.2d 553, 226 Minn. 

301—State v. Becker, supra, n. 38. 

N.J.—I. V. D., 158 A.2d 716, 60 NJ.Super. 211—State 
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N.Y.—Lebowitz v. Lebowitz, 281 N.Y.S.2d 437, 28 
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125. 
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N.Y.—Hawthorne v. DeBoth, 345 N.Y.S.2d 806, 42 
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49 A.D.2d 674. 
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N.W.2d 848, 161 Neb. 247. 
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veira V. Santosuosso, 230 A.2d 864, 102 R.I. 362 

S. D.—State ex rel. Sievert v. Merrigan, 46 N.W.2d 909, 

73 S.D. 574—^Vander Werf v. Anderson, 195 
N.W.2d 145, 86 S.D, 321. 

Tenn.— CJS. cited in In Interest of J.A,K., App., 624 
S.W.2d 355, 357, err. ref. no rev. err. 

W.Va.—State v. Fitzsimmons, 73 S.E2d 136,137 W.Va. 
585. 

Wis.—State ex rel Schlehlein v. Duns, 194 N.W.2d 613, 
54 Wis.2d 34. 

Wyo.—X v. Y, 482 P.2d 688. 

Evidence held sufficient 

(1) Franklin v. State, 197 So. 55, 29 Ala.App. 306, 
cert. den. 197 So. 58, 240 Ala. 57—Oliver v. State, 13 
So.2d 891, 31 Ala.App. 146, cert. den. 13 So.2d 893, 244 
Ala. 475. 

Ariz.—Rightmire v. Sweat, 315 P.2d 659, 83 Ariz. 

2—McGuire v. State, 326 P.2d 362, 84 Ariz 242. 
Cal.—Foster v. Gray, 21 Cal.Rptr. 429, 203 C.A.2d 
434—Van Buskirk v. Todd, 75 Cal.Rptr. 280, 269 
C.A.2d 680. 

Colo.—Davis v. People, 86 P.2d 975, 103 Colo. 437— 
Angelopoulos v. Wise, 336 P.2d 739, 139 Colo. 
82—Munn v. Munn, 450 P.2d 68, 168 Colo. 76. 
Conn.—Terrasi v. Andrews, Cir.A.D., 217 A.2d 75, 3 
Conn.Cir. 449, certification den. 214 A.2d 130, 153 
Conn. 729, reconsideration den. 214 A.2d 683, 153 
Conn, 729—Pouhcey v. Carraway, Cir.A.D,, 258 
'A.2d 483, 5 Conn.Cir. 571—Celinas v. Nelson, 327 
A.2d 565, 165 Conn. 33. 

D.C.—Jackson v. District of Columbia, App., 200 A.2d 
199—Minor v. District of Columbia, App., 241 
A.2d 196. 

Fla.—Belin v. Sanchez, App., 101 So.2d 64. 

Ga.—Travis, V. State, 178 S.E.2d 741, 122 Ga.App 
800-Whitaker v. State, 211 S.E2d 13, 133 Ga. 
App. 324. 

Ill.—People ex rel. Wider v. Johnson, 324 N.E2d 722, 
26 Ilt.App.3d 192. 

Ind.—Libertowski v. Hojam, 228 N.E2d 422, 141 Ind. 
App. 439—Carpenter v. Goodall, 244 N.E.2d 673, 
144 Ind.App. 134-0. Q. v. L. R., 328 N.E2d 233, 
164 Ind.App. 227. 

lowa-Spears v. Veasley, 34 N.W.2d 185, 239 Iowa 
1185—State ex rel. Brown v. Middleton, 147 
N.W.2d 40, 259 Iowa 1140. 

Kan.—State ex rel. Feagins v. Conn, sOpra, n. 52. 
Ky.—Caldwell v. Miller, 313 S.W.2d 862—Turner v. 
Com., 315 S.W.2d 619. 

La.—Rousseau v. Bartell, supra, n. 67—Ferguson v. 

Cascio, App., 158 So.2d 471. 

Me.—Jordan v. Davis, supra, n. 66.1. 

Md.—Herring v. State, 55 A.2d 332, 189 Md. 172— 
Corley v. Moore, 203 A.2d 697, 236 Md. 241— 
Smith v. Jackson, 213 A.2d 491. 240 Md. 195— 
Broadwater v. Broadwater, 233 A.2d 782. 247 Md. 
607-Kimble v. Keefer, 272 A,2d 668, 11 Md.App. 
48. 

Mass.—Com. v. Mondano, 225 N.E2d 318, 352 Mass. 
260-M V W, 227 N.E.2d 469, 352 Mass. 704. 


Mich.—People v. Finks, 72 N.W,2d 250, 343 Mich. 304, 
51 A.L.R.2d 934-Houfek v. Shafer, 151 N.W.2d 
385, 7 Mich,App. 161—Hinterman v. Stine, 222 
N.W.2d 213, 55 Mich.App. 282. 

Minn.—State v. Mcllraith, 4 N.W.2d 342, 212 Minn. 
536—State v. Becker, supra, n. 38—State v. Chris¬ 
tensen. 53 N.W.2d 117, 236 Minn. 390—State v. 
Stevens, 80 N.W2d 22, 248 Minn. 309—State v. 
Lender, 124 N.W.2d 355, 266 Minn. 561—State v. 
Stevens, 157 N.W.2d 52, 279 Minn. 390. 

Miss.—Graves v. Gambrell, 185 So. 238, 184 Miss. 61. 
Neb—Rossmiller v. Becker, 61 N.W.2d 393, 157 Neb. 
756. 

NJ.—State (F) v. M.. 233 A.2d 65, 96 NJ.Super. 
335—In re State in Interest of O W„ 266 A.2d 142, 
110 NJ.Super. 465. 

N.M.—Morgan v. Rocha, 292 P.2d 992, 60 N.M. 499— 
Jaramillo v. Sandoval, 431 P.2d 65. 78 N.M. 332. 
N.Y.—Tree v Ralston, 309 N.Y.S.2d 229, 62 Misc.2d 
582—Commissioner of Social Services of Rensselaer 
County V. “S", 312 N.Y.S.2d 466, 34 A.D,2d 1052 
—Lopez v. Sanchez. 321 N.y.S.2d 431, 36 A.D.2d 
930, motion den. 274 NE.2d 446, 29 N Y.2d 667, 
324 N.Y.S.2d 957—Kathy R v. Steven S, 364 
N.Y S.2d 63, 47 A.D.2d 680, app. after remand 383 
N.Y.S.2d 116, 52 A.D.2d 974—Jay on Behalf of X 
V. Y, 367 N.Y.S.2d 333, 48 A.D.2d 716. 

N.C.—State v. Bowman, supra, n. 5—State v. Sharpe, 
66 S.E.2d 655, 234 N.C 154—State v. Humphrey, 

73 S.E2d 479, 236 N.C. 608—State v. Tickle, 77 
S.E2d 632, 238 NC 206, cert. den. 74 S.Q. 378, 
346 U.S 938, 98 L.Ed. 426—State v Little, 139 
S.E2d 8, 263 NC. 125—State v. Snyder, 164 
S.E.2d 42, 3 N.C.App. 114. 

N.D.—State v. Hollinger. 287 N.W. 225, 69 N.D. 363. 
Ohio—State ex rel. Mapes v. Blackburn, App., 40 
N.E2d 168—Holpp v. Litman, App., 91 N,E2d 
530—State on Complaint of Jeter v. Hams, App., 
122 N.E.2d 200—Ledford v. Ward, 152 N.E.2d 
280, 105 Ohio App. 1^5—Quasion v. Friedman, 
169 N.E2d 28, 110 Ohio App. 166. 

Okl—Harden v. State, 107 P.2d 364, 188 Okl. 155— 
Buck V. State, 241 P.2d 191, 206 Okl. 71—Leach v. 
State ex rel. Cooper, 398 P.2d 848. 

Pa.—Com. ex rel. Lonesome v. Johnson, 331 A.2d 702, 
231 Pa.Supcr. 335. 

R, I.—Kenyon v. Parzyeh, 31 A.2d 476, 69 R.I. 139. 

S, D.—^State ex rel. Brenden v. Susanka, 49 N.W.2d 297, 

74 S.D. 124. 

Tenn.—Hatcher v. State ex rel. McGill, 142 S.W.2d 326, 
24 Tenn.App. 213. 

Utah—State v. Bums. 388 P.2d 232, 15 Utah2d 109. 
Va.—Distefano v. Com.. 109 S.E.2d 497^1201 Va. 23. 
Wash.—State v. Taylor. 238 P.2d 1189, 39 Wash.2d 
751—State v. Mottet, 437 P.2d 187, 73 Wash.2d 
114. 

Wis,—State ex rel. Kapusta v. Weir, 106 N.W.2d 292, 
12 Wis.2d 96—State ex rel. Samowski v. Fox, 119 
N.W.2d 451,19 Wis.2d 68-State ex tel. Bridie v. 
Seber, 193 N,W.2d 43, 53 Wis.2d 446—State ex rel 
Schlehlein v. Duris, 194 N.W.2d 613, 54 Wis.2d 34. 

(2) Ga.—Scoggins v. State, 106 S.E2d 39. 98 Ga. 
App. 360. 

Ill.—People ex rel. Bucaro v. Johnson, 291 N.E2d 9, 8 
lU.App.3d 618. 

Ind.—Roe v. Doe, 289 N.E2d 528, 154 Ind.App. 203— 

E-F- V. G-H-, 290 N.E.2d 795, 

154 Ind.App. 629. 

Minn,—State, ex rel. Pula v. Bechler, App., 364 N.W.2d 
860, review den. 

N.Y.—O V. P, 316 N.Y,S.2d 843, 35 A.D.2d 1039, app. 
dism. 281 N.E2d 836, 30 N,Y.2d 566, 330 N.Y. 
S.2d 786—Hopkins v. Mabec, 320 N.Y.S.2d 154, 36 
A.D.2d 897. 

(4) Bishop V, State ex rd. Gamctte, 186 So. 413, 136 
Fla. 268. 

(7) To show impregnation by fecundation ab extra. 
Pa.—Com. V. Appolloni, 34 D. & C2d 183. 

(8) As regards other matters. 

Ala,—State v. Giles, 133 So.2d 62, 41 Ala.App. 363. 
Ark.—Compton v. White, 587 S.W.2d 829, 266 Ark. 
648. 

Cal.—^Jackson v. Crowley, 18 CaKRptr. 699,199 C.A.2d 
390. 
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Colo.—Briano v. Rubio. 347 P.2d 497, 141 Colo. 264— 
Loveland v. Lewis, 454 P.2d 84, 169 Colo. 149. 
Conn—Armstrong v, Watrous, 82 A.2d 800, 138 Conn. 
127. 

D.C.—Stone v, Distnet of Columbia, Mun.App., 127 
A.2d 841. 

Fla.—Murray v. Murray, App., 117 So.2d 425. 
lU.—LaLacker v. Stuckey, 189 N.E2d 676, 40 III. 
App.2d 341—People ex rel. Blackmon v. Brent, 240 
N.E.2d 255, 97 Ill.App.2d 438. 

Ind.—Sullivan v. O’Sullivan, 162 N.E2d 315, 130 Ind. 
App. 142—1. H. V. J. T.. 330 N.E2d 140, 164 
Ind.App. 674. 

Iowa—Loggjns v. Bundy, 79 N.W.2d 545, 248 Iowa 
153. 

Md.—Goodman v. State, 203 A.2d 695, 236 Md. 257— 
Baker v. Lease, 203 A.2d 700, 236 Md 246. 
Minn.—State v Nelson, 22 N.W.2d 681, 221 Mmn. 
569—State v. E A. H.. 75 N.W.2d 195, 246 Minn. 
299. 

Miss.—Thomas v. Cook, 91 So 2d 275, 229 Miss. 458, 
motion over. 109 So.2d 861, 236 Miss. 365. 

N.J.—Miller v. Domanski, 97 A.2d 641, 26 NJ.Super. 
316. 

N.M.—Mondragon v. Mackey, 334 P,2d 706, 65 N.M. 
175. 

N.Y.—Fitzsimmons v. DeCicco, 253 N.Y S.2d 603, 44 
Misc.2d 307—D. S. S. v. Wolfe, 334 N.Y.S.2d 689, 
70 Misc. 590. 

Okl.—McKiddy v. State, 366 P.2d 933. 

Tenn.—Frazier v. McFerren, 402 S.W.2d 467, 55 Tenn. 
App. 431—Reynolds v, Richardson, App., 483 
S.W.2d 747. 

Wis.—State v. Bishop. 39 N.W.2d 399, 255 Wis. 416- 
State ex rel. Bums v. Vernon, 133 N.W.2d 292, 26 
Wis.2d 563—State ex rel. Stollberg v. Cnttcnden, 
139 N.W.2d 94, 29 Wis.2d 413. 

Wyo.—X V, Y. 482 P.2d 688. 

Evidence held insufficient 
(1) Arais V. Kalensnikoff, 67 P.2d 1059, subs. op. 74 
P.2d 1043, 10 Cal.2d 428, 115 A.LR. 163—Vargas v. 
Vargas, 281 P.2d 18. 131 CA2d 748. 

Colo—Angelopoulos v. Wise, 293 P.2d 294, 133 Colo. 
133. 

Conn.—Williams v. Gray, 231 A.2d 285, 4 Conn.Or. 
326. 

D.C.—Peters v. District of Columbia, Mun,App., 84 
A.2d 115. 

Ga.—Steed v. State, 56 S.E2d 171, 80 Ga.App. 360— 
Ellis V. Woods, 103 S.E2d 297, 214 Ga. 105. 
Ind.—Salazar v. Senior, 278 N.E2d 332, 151 Ind.App. 
144—Roe V. Doe, 289 N,E2d 528, 154 Ind.App. 
203. 

La.—Rousseau v. Bartell, supra, n. 67. 

Me.—Jordan v. Mace, 69 A.2d 670. 

Mina—State v. Overby, 34 N.W.2d 355, 227 Minn. 

m. 

NJ.—Ross V. Marx, 93 A.2d 597, 24 N.J.Super. 25. 
N.Y.—Hopkins v. Mabce, 320 N.Y.S.2d 154, 36 A.D.2d 
g97_A. V. B., 336 N.Y-S.2d 839, 71 Misc,2d 719. 
N.C.—State v. Sharpe, supra. 

Ohio—State ex rel. Steiger v. Gray, 145 N.E2d 162— 
State ex rejl. Satterfield v. Sullivan, 185 N.E2d 47, 
115 Ohio App. 347—Wefiver v. Chandler, 287 
N.E.2d 917, 31 Ohio App.2d 243. 

Pa.—Commonwealth v. Rex, 24 A.2d 98, 147 FaSuper. 

121 . 

R.L—Connor v. JaWonski, 254 A.2d 763, 105 R.I. 705. 
Utah—Hughes v, McCormick, 412 P.2d 613,17 Utah2d 
372. 

Va.—Distefano v. Com., 109 S.E2d 497, 201 Va. 23. 
Wis.—Timm v. State, 54 N.W.2d 46. 262 Wis. 162. 

(3) Ind.-Mmer v. Robertson, 258 N.E2d 420, 147 
Ind.App. 68. 

N.Y.—Black v. Brown, 276 N.Y.S.2d 361, 27 A.D.2d 
683. 

Pa.—Com. V. Marcinek, 82 Pa.Dist. & Co. 341, 24 
Northumb.LegJ. 183—Com. v. Savage, 275 A.2d 
832, 218 PaSupcT. 265. 

(4) Other matters. 

lU.—Presley v. Moore, 276 N.E.2d 779. 4 IlI.App.3d 76. 
La.—Weaver v. Byrd. App., 126 Sa2d 385. 
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Mis&^Rockett v. State, 226 So 2d 901. 

Neb.—Stauffer v. Wilson. 153 N.W2d 454, 182 Neb 
129. 

N.Y.—Melton v. LaHer, 270 N Y S.2d 487, 25 A D 2d 
942—In re Hawthorne. 298 N.Y.S.2d 522. 31 
A.D.2d 426—Torino v. Cruz, 369 N.Y S 2d 291, 82 
Misc.2d 684. 

Pa.—Cbm, ex rel. Morgan v. Smith, 241 A.2d 531, 429 
Pa. 561. 

Tex.—Magana v. Magana, Ctv.App, 576 SW.2d 131 

Wis.—State V. Willing, 48 N.W.2d 236, 259 Wjs 395— 
State ex rd. Isham v. Mullally, 112 N.W 2d 701, 15 
Wis.2d 249. 

More tiian preponderance required 

N.Y.—Torino v. Cruz, 369 N.Y,S.2d 291, 82 Misc 2d 
684. 

Duty to consider inconsistencies 

Conn.—Armstrong v. Watrous, supra. 

Prims fiKie case 

Conn.—Kdsaw v. Green, Cir.A.D., 296 A.2d 1 

D.C.—District of Columbia v. Turner, Mun.App., 154 
A.2d 925—District of Columbia v. Prather, App, 
207 A.2d 119. 

N.Y.—Erie County Bd. of Social Welfare on Complaint 
of Bush V. Truesdale, 224 N.Y.S.2d 726, 15 A.D.2d 
862. 

Not established by preponderance of evidence 

Ma—S--B- V. S-F-S-, App, 

504 S.W.2d 233. 

Equally balanced or no evidence loses 

Ala.—Hunter v. State, 301 So.2d 541. 293 Ala. 226. 
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73. Pa.—Com. V. Foltz, 2 Adams LJ. 5. 

74. Ariz.—State v. M^ 399 P.2d U6, 97 Ariz. 215. 

D.C.—Jackson v. District of Columtaa, App,, 200 A.2d 

199. 

Ind.—Thomas v. Farr. 207 N.E2d 650, 137 Ind.App. 
269. 

Iowa—State ex rel. Brown v, Middleton, 147 N W.2d 
4a 259 Iowa 1140. 

Ky.—Commonwealth ex rel. Baker v, Bondie, 126 
S.W.2d 148, 277 Ky. 207, 

NJ.—I V. D„ 158 A.2d 716, 60 N.JAiper. 211—State 
(F) V. M.. 233 A.2d 65, % NJ.Super. 335. 

N.Y.—Anonymous v. Anonymous, 180 N.Y.S,2d 183, 
13 Misc.2d 718, affd. 184 N.Y.2d 565, 7 A.D.2d 
979—Piccola v. Hibbaid, 378 N.Y.S.2d 163, 51 
A.D.2d 674, affd. 360 N.E2d 355* 40 N.Y2d 1035, 
391 N.Y.S.2d 855. 

Ohio—State ex rel. Love v. Jones, 128 N.E2d 228, 98 
Ohio App. 45, 50 A.ER.2d 1022. 

Pa.—Com. V. Appononi. 34 D. & C.2d 183. 

R.I.—State V. Mullen, 142 A.2d 543. 87 R.I. 401—Oli- 
veua V. Santosuosso, R.I., 230 A.2d 864, 102 R.I. 
362. 

Wis.—State ex rd. Kurtz v. Knutson, 93 N.W.2d 348,5 
Wis.2d 609. 

75. Ala.—Ward v. State, 170 So.2d 50a 42 Ala.App. 
529, cert. den. 170 So.2d 504, 277 Ala. 703, 

Cdo.—Angdopoulos v. Wise, 293 P.2d 294, 133 Colo. 
133. 

N.Y.—People on Qmiplaint of Thompson v. Bomer, 
112 N.Y.S,2d 364, 280 App.Div. 141—Di Paolo v. 
Lang, 116 N.Y.S.2d 18, 280 App.Div. 916-Com- 
missioner of Wdfare of City of New York v. 
Wcndtland, 268 N.Y.S.2d 547, 25 A.D.2d 640- 
Hawthome v. Hutton 283 N.Y.S.2d 260,28 A.D.2d 
969. 

"Entirely satlsfKtory** evidence 

N.Y.—Fitzsimmons v. DeCicco, 253 N,Y.S.2d 603, 44 
Misc.2d 307—Tilson v. Bark, 275 N.Y S.2d 600, 52 
Misc.2d 338—W. v. D., 324 N.Y.S.2d 333, 36 
A.D.2d 455. 

7«. N.Y.—“RR- V. “SS”, 337 N.Y.S.2d 840, 40 
A.DJd 908. 

C3ear, convincing and sntisfBCtory 

N.Y.—People ex rd. Bygland v. Gouse. 134 N.Y.S.2d 
328, affd. 141 N.Y.S.2d 503, 285 App.Div. 1077. 


Gear and convincing 

III—Mordli V Baitdh, 386 N E2d 328, 25 Ill.Dec. 57, 
68 llI.App 3d 410 

N.J.—Sarte v. Pidcvto, 324 A.2d 48. 129 N.J Super. 405 
N Y.—Anonymous v Anonymous, 180 N.Y.S.2d 183, 
13 Misc2d 718. affd 184 NY.2d 565, 7 AD2d 
979—Suzanne J v. Russell K, 362 N.Y.S 2d 37, 46 
A.D.2d 935—Angeb B v. Glenn D, 482 N.Y.S 2d 
971, 126 Misc.2d 646. 

Dear, convincing and unambiguous 

Miss—Crosby v. Tnplett. 195 So 2d 69. 

Admission alone not clear and convincing 
N.Y—Cheryl B v. Alfred W D. 418 N.Y.S.2d 271, 99 
Misc.2d 1085 

77. La—Damman v. Viada. 45 So 2d 632, 216 La. 
,1087 

Md—Twimng v State, 198 A2d 291, 234 Md. 97. 

78. Ariz.—Moreno v. Superior Court of Pima County, 
414 P 2d 749. 3 Anz.App. 361. 

Del—State v. Grace, 286 A 2d 754. 

Ga.—Scoggins v. State, 106 S E2d 39, 98 Ga.App. 360. 
N.C—State v. Robinson. 95 S.E2d 126, 245 NC. 10. 
Pa.—Com. V. Brock, 70 Montg.Co. 390—Com. v. Ran¬ 
kin. 311 A 2d 660, 226 Pa.Super. 37. 

Wis.—Ray v. State, supra, n. 72—^State v. Bishop, 39 
N.W.2d 399, 255 Wis. 416—Prochnow v Pro- 
chnow, 80 N.W.2d 278, 274 Wis 491—State ex rd. 
Kapusta v, Weir. 106 N.W.2d 292, 12 Wis.2d 96. 

Intercourse with others 

Pa.—Com. v. Snyder, 73 Montg. 347—Com. v. Rankm, 
311 A.2d 660, 226 Pa.Super. 37. 

(1) Severely damaging, if not fatal to claim. 

N.Y.—In re Com’r of Social Services of City of New 

York, 348 N.YS.2d 831, 75 Misc.2d 971. 

(2) No showing of having been promiscuous. 

N.Y.—In re Com’r of Social Services of City of New 

York, 348 N.Y.S 2d 831, 75 Misc.2d 971. 

Evidence held sufficient 
(1) N.C.—State v Cook, 176 S.E 757, 207 N.C. 261. 
Pa,—Com. V Bready, 18 D. & C.2d 279. 

(3) To sustain conviction. 

Ga.—Lee v. State, 132 S.E.2d 107, 108 Ga.App. 97. 
N.C.—State v. Cham^rs, 78 S.E2d 209, 238 N.C. 373. 
Pa.—Com. V. Sloan, 110 A.2d 827, 177 Pa.Super. 178— 
Com. V, Smith, 111 A.2d 151, 177 Pa.$uper. 403— 
Com. V. Nees, 66 Dauph.Co. 222—Com. v. Bready, 
18 D. & C.2d 279—Com v. Haas, 181 A.2d 908, 
198 Pa.Super. 227. 

S.C—State v^ Walker, 101 S.E2d 826, 232 S.C. 290. 
Evidence held insufficient 
N.C—State v. White, 34 S.E2d 139, 225 N.C. 351— 
State v. Perry, 84 S.E.2d 329, 241 N.C 119. 
Wis.—State v. Van Patten. 294 N.W. 560, 236 Wis. 186. 
Statutory change 

(1) Statutory requirement of clear and satisfactory 
evidence. 

Wis.—State ex rd. Kurtz v. Knutson, 93 N.W.2d 348, 5 
Wis.2d 609. 
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79, N.Y.—Russo v. Hardy, 328 N.Y.S2d 888, 68 
Misc.2d 1057—D. v. P. 332 N.Y.S.2d 461, 39 
A.D 2d 759. 

“Proof entirely satisfactory,** etc. 

N.Y.—Tree v. Ralston. 309 N.Y.S.2d 229, 62 Misc.2d 
582. 

Evidence held sufficient 
N.Y.—A. V. M., 331 N.Y.S.2d 808, 39 A.D.2d 706, affd 
293 N.E2d 94, 31 N.Y.2d 935. 340 N.Y.S.2d 927. 

Evidence held insufficient 

NY—In re Kurtis, 329 N.Y.S.2d 248, 38 A.D.2d 739. 

Proof of an act of intercourse cou¬ 
pled with the probability of conception 
at that time will support a determina¬ 
tion of paternity, but proof of an act of 
intercourse plus the possibility of con- 
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ception, as a matter of law, cannot 
serve to support such a determina¬ 
tion 

80.5. Ind.—Beaman v. Dedrick. 255 N.E.2d 828, 146 
Ind App. 404. 

81. Conn.—Williams v. Gray, 231 A.2d 285, 4 Conn. 
Cir 326—Holmes v. McLean, Cir.A.D., 256 A.2d 
849, 5 Conn.Cir. 476. 

82. Kan.—Dewey v. Funk, 505 P.2d 722, 211 Kan. 
54, 59 A.ER.3d 653. 

83. Ohio—State ex rel Walker v. Gark, 58 N.E.2d 
773, 144 Ohio St. 305. 

Evidence held sufficient 

Cal.—Benes v. Young, 9 CalRptr. 500, 187 C.A.2d 270. 

Minn.—Golden v. Golden, 282 N.W.2d 887, 

Mere living alone insufficient 
Md.—Hall V. State, supra, n. 5 
Omission of father’s name from birth certificate 
of no probative value 

N.Y.—Saratoga County Com’r of Public Welfare v. 
Roberson, 220 N.Y S.2d 877, 32 Misc.2d 607. 

Clear and convincing evidence 

N.Y.—Commissioner of Welfare of Gty of New York v. 

Leroy C 359 N.Y.S.2d 341, 45 A.D.2d 963. 
Ohio—State ex rel Satterfield v. Sullivan 185 N.E2d 
47, 115 Ohio App. 347 

84. N.Y.—Lee v. Stix, 286 N.Y.S.2d 987, 55 Misc.2d 
940. 

85 Cal.—Benes v. Young, 9 Cal.Rptr. 500, 187 
C.A.2d 270. 

Pa—Com. V. Bush, 38 Wash. 226—Com. v. DiBona- 
venture, 213 A.2d 175, 206 Pa.Super. 340—Com. v. 
Stuckey, 86 Dauph. 314. 

86. Md.-Baker v. Lease, 203 A.2d 700. 236 Md. 246. 
Pa.—Com. V. McCartney, 25 Wash.Co. 50. 
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88. N.Y.—N. V. C, 328 N.Y.S.2d 71, 38 A.D.2d 779. 
Pa.—Com. V. Jodlowsky, 60 A.2d 836, 163 Pa.Super. 

284—Com. v. Itterly, 61 LackJur. 81. 

Evidence held sufficient 

III—People ex rel Elkin v, Rimicci, 240 N.E2d 195, 97 
ni.App.2d 470—Presley v. Moore, 276 N.E.2d 779, 
4 IIlApp.3d 76. 

Ind.—Solomon v. Fenton, 244 N.E2d 228, 144 Ind. 
App, 100. 

Wis,—State ex rel Brajdic v. Seber, 193 N.W,2d 43, 53 
Wis.2d 446. 

89. D.C.—Hassler v. District of Columbia, Mun.App., 
122 A,2d 827, revd. on oth. grds., C.A., 238 F.2d 
264, 99 U.S.App.D.C. 188. 

Fla.—Smith v. Wise, App., 234 So.2d 145. 

N.Y.—Erie County Com’r of Social Services v. Boyd on 
Behalf of Palaima, 425 N.Y.S.2d 692, 74 A.D 2d 
728. 

Pa.—Com. V. Watts, 116 A.2d 844, 179 Pa.Super. 398— 
Com. V. Gromo, 38 Wash.Co. 180, revd. on oth. 
grds. 154 A.2d 417. 190 Pa,Super. 519. 

290 day gestation period not improbable 

Ind.—E - F -V. G - H -. 290 N.E.2d 795, 

154 Ind App. 629. 

’ Expert testimony necessary 
N.Y.—Suzanne J v. Russell K, 362 N.Y.S.2d 37. 46 
A.D,2d 935. 
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90. Minn.—State v. Nelson, supra, n. 72. 

N.Y.—A V. B, 301 N.Y.S.2d 377, 32 A.D.2d 1001, app. 
dism. 264 N.E2d 351, 27 N.Y.2d 799, 315 N.Y. 
S.2d 858, affd., 271 N.E2d 234, 28 N.Y.2d 871, 
322 N.Y.S.2d 258. 

Ohio—CJ,S, quoted in Crawford v, Hasberry, 186 
N.E2d 522, 525. 
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Pa.—Com. V. Young, supra, n. 60. 

§ 97. In General 

Library References 
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92. Colo.—Yeager v. People, 181 P.2d 442. 

D.C.—Perry v. District of Columbia, App., 212 A.2d 

339. 

Ga.—Roberts v. State, 19 S.E.2d 48, 66 Ga.App. 654. 

Mich.—People v. McFadden. 79 N.W.2d 869, 347 
Mich. 357. 

Neb.—Rozgall v. Dorrance, 23 N.W.2d 85, 147 Neb 
260. 

Ohio—State ex rel. Wise v. Chand, 256 N.E2ci 613, 21 
Ohio St.2d 113. 

Pa.—Com. ex rel. Williams v. Collins, 132 A.2d 393, 
183 Pa.Super. 533, cert. den. 78 S.Ct. 420, 355 U.S 
936, 2 LEd.2d 418. 

W.Va.—Holmes v. Clegg, 48 S.E.2d 438, 131 WVa. 
449. 

Exclusion of public 

D.C.—Hassler v. District of Columbia, C.A., 238 F.2d 
264, 99 U.S.App.DC. 188. 

Ind.—Nott V. Bender, 202 NE.2d 745, 246 Ind. 186, 
reh. den. 204 N.E.2d 219, 246 Ind. 186. 

Right to issuance of commission governed by 
criminal code 

N.Y.—Grant v. koms, 122 N.Y.S.2d 21, 203 Misc. 
1089—Wibock v. Ingalls, 179 N.Y.S.2d 295, 14 
Misc.2d 1071 

Denial of motion to withdraw submission for 
delay of determination held proper 

Ind.—Thomas v. Farr. 207 N.E2d 650. 137 Ind.App. 
269. 

Dismissal 

D.C.—Williams v. District of Columbia, App., 212 A,2d 
333. 

Ill.—People ex rel. Margetich v, McCarroll, 423 N.E.2d 
266, 53 IllDec. 74, 97 Ill.App.3d 502. 

N.Y.—Wood V, Rocker, 420 N,Y.S.2d 330, 100 Misc.2d 
890. 

Wash.—State v. Perry, 404 P.2d 17, *66 Wash.2d 596— 
State V. Klindcr, 537 P.2d 268, 85 Wash.2d 509. 

Speedy trial 

D.C.—District of Columbia v. Howie, App., 230 A.2d 
715. 

Due process 

Ill.—People ex rel. Adams v. Sanes, 243 N.EJld 233, 41 
nL2d 381, cert. den. 89 SIQ. 1752, 395 U.S. 910, 
23 L.Ed.2d 223. 

Evidentiary hearing 

N.Y.—*‘RR” V. “SS”, 337 N.Y.S.2d 840, 40 A.D.2d 
908. 

Dismissal with prejudice 

Md.—Passmore v. Harrison, 310 A.2d 205, 19 Md.App. 
143. 

No inferences from failure to testify 

N.Y.—Colmand v. Dailey, 359 N.Y.S.2d 409, 79 
Misc.2d lOOS. 

Right to trial not absolute 

Pa.—Smith v. Beard, 473 A.2d 625, 326 Pa.Super. 95. 

93. Minn.-State v. Sax. 42 N.W.2d 680, 231 Minn. 1, 
18 A.L.R.2d 929, 

Pa.—Com. V. Dillworth, 46 A.2d 859, 431 Pa. 479. 

Jurisdictional questions must be disposed of before 

trial—Bishop v. State ex rel. Gamette, supra, n. 72. 

Sepantiou of jury after verdict but before return 

thereof is not fatal.—Kennard v. State, 10 A.2d 710, 177 

Md. 549. 

Dismissal for failure to comply with court or¬ 
ders 

Ga.—Rider v. Rider. 138 S.E.2d 621, 110 Ga,App. 382. 

Statute directory 

111—People ex rel. Covington v. Johnson, 224 N.E2d 
664, 79 Ill.App.2d 266. 


Paternity proceedings being civil in 
nature, as discussed supra § 32, the 
court is not required to advise defend¬ 
ant as to his basic constitutional 
rights.^Thus, the court is not re¬ 
quired to advise defendant of his right 
to be represented by counsel,^ of his 
right to a jury trial and his right to 
a continuance so that he might proper¬ 
ly prepare any defense that he might 
have.**^^® However, where defendant 
appears without counsel, it may be im¬ 
proper for the court to question him 
without first advising him of his right 
to refuse to testify,*^ or to fail to 
warn him of the availability of a de¬ 
fense.^ 

94.5 Conn—Fulmore v. Deveaux, 220 A.2d 462, 3 
Conn.Cir. 553. 

94.10 Conn.—Fulmore v. Deveaux, 220 A 2d 462, 3 
Conn.Cir. 553. 

N.Y—Bido V. Albizu, 318 N.Y.S.2d 547, 36 A.D.2d 
537. app den 270 N.E.2d 903, 28 N.Y.2d 486, 322 
N.Y.S.2d 1026 

94.15 Conn.—Fulmore v. Deveaux, 220 A.2d 462, 3 
Conn.Cir. 553. 

94.20 Conn.—Fulmore v. Deveaux, 220 A.2d 462, 3 
Conn.Cir. 553. 

94 25 N.Y.—Howard v. Robinson, 302 N.Y.S.2d 347, 
32 A.D.2d 837 

94.30 N.Y.—In re S.. 347 N.Y.S.2d 744, 42 A.D.2d 
962. 

While it has been held that indigent 
defendants in paternity cases have a 
constitutional right to court-appointed 
counsel at state expense at least in 
eases where the plaintiff mother is rep¬ 
resented by the state,’^'^ it has also 
been held that there is no constitution¬ 
al requirement that a state appoint 
counsel for all indigents who are de¬ 
fendants in such cases.’^'^^ Courts, 
however, may exercise their supervi¬ 
sory authority and hold that counsel 
must be provided indigent defendants 
in paternity adjudications.’^ Under 
this view, the decision is best left to 
the trial court, subject to appellate re- 
view.’^*^^ In such case the trial court 
should proceed with an evaluation of 
the vital interests at stake on both 
sides and a determination of the de¬ 
gree of actual complexity involved in 
the case at bar and the corresponding 
nature of defendant’s peculiar prob¬ 
lems, if any, in presenting his own 
defense without appointed legal assist¬ 
ance;’^^ the judge must then weigh 
the foregoing factors against the over¬ 
all and strong presumption that de¬ 
fendant is not entitled to appointment 
of counsel in a proceeding which does 
not present an immediate threat to per¬ 
sonal liberty.’"^An objection to the 
preceding case-by-case approach is that 
it would necessarily require an after- 
the-fact evaluation of the record to de- 
,termine whether appointed counsel 
could have affected the result reached 
in a paternity proceeding.’^ 
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94.35 ai—Salas v. Cortez, 154 CalRptr. 529, 593 
P.2d 226, 24 C.3d 22. cert. den. 100 S Ct. 209, 444 
U.S. 900, 62 L.Ed.2d 136. 

Conn—Lavertue v. Niman, 493 A.2d 213, 196 Conn. 
403. 

Ind.—Kennedy v. Wood, App., 439 N.E2d 1367. 

Pa—Corra v. Coll, 451 A.2d 480, 305 Pa.Super. 179. 
94.40 Alaska—Reynolds v. Kimmons, Alaska, 569 
P.2d 799 

Duty to child that accurate determination be 
made 

Cal —Salas v. Cortez. 154 Cal.Rptr. 529, 593 P.2d 226, 
24 C3d 22, cert. den. 100 S.Ct. 209, 444 U.S. 900, 
62 L.Ed.2d 136. 

94.45 U.S.—Nordgren v. Mitchell, C.A.Utah, 716 
F.2d 1335. 

Iowa—State ex rel Hamilton v. Snodgrass, Iowa, 325 
NW.2d 740. 

Or —State ex rel. Adult & Family Services Division v. 
Stoutt, 644 P 2d 1132, 57 Or.App. 303, review den. 
653 P.2d 999, 293 Or. 801, cert. den. 103 S.Ct. 
2088, 461 U.S. 928, 77 L.Ed.2d 299. 

Wash —State v. James, 686 P.2d 1097, 38 Wash.App. 
264. 

94.50 Minn.—Hepfel v. Bashaw, 279 N.W.2d 342. 4 
A.LR.4th 352. 

94.55 Wash.—State v. James, 686 P.2d 1097, 38 Wash. 
App. 264. 

94.60 N.C.—Wake County ex rel. Camngtem v. 
Townes, 293 S.E2d 95. 306 N.C. 333, cert. den. 
103 S.Q. 745, 459 U.S. 1113, 74 L.Ed.2d 965. 
94.65 N.C.—Wake County ex rel. Carrington v. 
Townes, 293 S.E2d'95, 306 N.C. 333, cert. den. 
103 S.Ct. 745, 459 U.S. 1113, 74 L.Ed.2d 965. 
94.70 Conn.—Lavertue v. Niman, 493 A.2d 213, 196 
Conn. 103. 

95. Vt.—Bielawski v. Burke, 147 A.2d 674, 121 Vt 
62, 69 A.L.R 2d 1373. 

97. Minn.—State v. Bussinger, 230 N.W.2d 601, 304 
Minn. 323. 

Adequate representation by counsel 
N.Y.—Anonymous v. Anonymous, 333 N.Y.S.2d 897, 
70 Misc.2d 584. 

98. D.C.—District of Columbia v. Howie, App., 230 
A.2d 715. 

Minn.—State v. Johnson, 13 N.W.2d 26, 216 Minn. 427, 
155 A.L.R. 23. 

Bills of Rights held not applicable 
Kan.—State ex rel. Mayer v. Pinkerton, 340 P,2d 393, 
185 Kan. 68. 

Trial court has discretion as to when 
it will set case for trial.’®-^ 

98.5. Discretion not abused 

Ariz.—State ex rel Green v. Superior Court In and For 
Pima County, 415 P.2d 487, 3 Ariz.App. 473. 

§ 99. Appearance of Parties 
Library References 
Children Out-of-Wedlock <®»56. 

7. N.Y.—Brown v. White, 215 N.Y.S.2d 584, 29 
Misc.2d 381. 
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9.' Ind.—aodfelder v, Wa^ke^, 125 N.E.2d 799, 234 
Ind. 219. 

NJ.— CJ5. cited in M. v. F.. 230 A.2d 192, 195, 95 
NT Super. 165. 

§ 100. Objections and Exceptions 
Library References 
Children Out-of-Wedlock «»56. 

IS. Ind.—Carpenter v. Goodall 244 N.E.2d 673, 144 
Ind. App. 134. 

Ky.—Simmons v. Simmons, 479 S.W.2d 585. 

Mass.—Com. v, Costa, 236 N.E2d 94, 354 Mass. 757. 
N.J.—Leonard v. Werger, 122 A.2d 777, 21 NJ. 539. 
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OhKV—State ex rel Werner> > Lagemann, 77 N.E 2d 
478—Yum v. Hilton, 134 N E,2d 165 Ohio St 
164, 57 A.L.R.2d 681 

S,D,—State ex rcl. Fitch v. Powert, 62 N W,2d 764, 75 
S.D. 209 

W,Va.—State ex rel. Harrah v. Walker, 74 S.E 2d 679, 
137 W.Va 849 

Prematiire 

R.i.—Kenyon v Parzych, 31 A.2d 476, 69 R I 139 

Objection not waived 

N.Y.—Rodoe V. Noneus, 260 N Y.S.2d 977, 23 A.D.2d 

212 . 

Error in refosing dilatory exceptions may be 
cored on remand 

La.—Jackson v. Dickens, App., 236 So.2d 81. 

§ 101. Continuances 
Libraiy References 

Children Out-of-Wedlock 
56. 

16. N.Y.—Pe<^)le, on Omplaint of Van Epps, v. Do¬ 
herty, 24 N.Y.S.2d 821, 261 App.Div. 86—Schas- 
chlo V. Taishoff, 151 N.Y.S.2d 783, 1 A.D.2d 543, 
revd. on oth. gids. 16! N.Y.S.2d 48, 2 N.Y.2d 408. 
141 N.E.2d 562. 

Continuance not requested 

Or.—State ex rel. Haynes v. Nederhiser, 497 P.2d 212, 9 
Or.App. 517. 

Continuance to obtain blood grooping test held 
mandatory 

N.Y.—“RR’* V. “SS”, 337 N.Y.S.2d 840 40 A D 2d 908 

17. Ala.—Lewis v. State, 46 So.2d 576, 35 Ala App. 
358. 

Cat—Rose v. Tandowsky, 183 P.2d 347, 80 Cal.App 2d 
927. 

Ga.—Perini v. State, 264 S.E2d 172, 245 Ga. 160 

Ill,—People ex rel Schqbal v. Kanner, 203 N.E2d 759, 
54 IlLApp.2d 208. 

Ind.—Clodfelder v. Walker, supra, n. 9, 

Kan,—State ex rd. Mayer v. Pinkenon 340 P.2d 393, 
185 Kan. 68. 

Miss.—Fmley v. Rowell, 138 So.2d 489, 243 Miss. 455 

Mont—State v, Kuilman, 110 P,2d 969, 111 Mont, 459. 

N.Y.—Howder v. Heflfeman, 149 N.Y.S.2d 564, 1 
A.D.2d 922. 

CHd.—Woods V. State, 249 P.2d 99. 207 Okl. 1. 

Pa.—Com. V. Bowers, 1 Cumb. 146. 

Discretion based on evidence 

Cal.—Richter v. Superior Court for Los Angeles Coun¬ 
ty, 29 Cal.Rptr. 826, 214 CA..2d 821. 

18. Refosid warranted 

(2) Other cases.—Jones v. Green, 168 P.2d 418, 74 

Cal.App.2d 223, 

in.— People ex rd. Bucaro v. Johnson, 291 N.E2d 9, 8 
nLApp. 3 d 618. 

Wash.—State v. Taylor, 238 P.2d 1189, 39 Wash.2d 
751. 

Refusal unwarranted 

N.Y.—Erie County ex rd. Keller v. Ambs, 192 N.Y. 
S.2d 978, 9 A.D.2d 867. 

19. Ga.—Scoggins v. State, 106 S.E.2d 39, 98 Ga.App. 
360. 

23. N.Y.—Kaminski v, Kwasnieski, 86 N.Y.S.2d 176, 
274 App.Div. 1024. 

Continuance not requested 

D.C.—Davis v. District of Columbia, Mun.App., 102 
A.2d 842. 

25. N.Y.—Department of Public Welfare of City of 
New York v. Hwnilton, 126 N.Y.S2d 240, 282 
App.Div. 1025. 

27. N.Y.—Fowler v. Rizzuto, 121 N.Y.S.2d 666— 
Grant v. Konis, 122 N.Y.S.2d 21, 203 Misc. 1089. 

Utah—State v. Bums. 388 P.2d 232. 15 Utah2d 109. 
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37 Kan.—State ex rel Mayer v. Pinkerton, 340 P.2d 
393, 185 Kan. 68. 

§ 102. Proceedings at Trial in Gen¬ 
eral 

Library References 
Children Out-of-Wedlock <3=»56- 
58. 

38. Cal —Kync v. Kyne. 100 P 2d 806, 38 Cal.App2d 
122 . 

43. Minn.-State v. Sax. 42 N.W.2d 680, 231 Minn. 1. 
18 A.L.R.2d 929. 

44. Ind—Kessler v. Williston, 75 N.E2d 676, 17 
Ind.App. 690—Libertowski v. Hojara, 228 N.E2d 
422, 141 Ind,App. 439. 

Md.-Parker v State, 55 A.2d 784, 189 Md. 244. 

Mich.—People v. McFadden, 79 N.W2d 869, 347 
Mich. 357—Romain v. Peters, 155 N.W.2d 700, 9 
Mich App. 60 

Use of welfare records 

N.Y.—Lebowitz v. Lebowitz, 281 N.Y.S.2d 437, 28 
A.D.2d 721—In re Hawthorne, 298 N.YS.2d 522, 
31 AD 2d 426, 

Ohio—State ex rd. Brannon v. Turner, 77 N.E2d 255, 
81 Ohio App, 47. 

S.D —State ex rd. Fitch v. Powers, supra, n. 15. 

Wis,—State ex rel. Isham v. Mullally, 112 N.W.2d 701, 
15 Wis.2d 249. 

Offer of proof 

D.C.—Pitts V. U.S., Mun.App., 95 A.2d 588. 

45. Md.—Parker v. State, supra, n. 44. 

46. Cal.—Dastagir v. Dastagjr, 241 P.2d 656, 109 
C.A.2d 809 

N.C.-State v. Chambers, 78 S.E2d 209, 238 N C. 373. 

Pa.—Commonwealth v. Neff, 27 A.2d 737, 149 Pa.Su. 
per- 513—Com. ex reL Riddle v. Anderson, 323 
A.2d 115, 227 Pa-Super. 68. 

47. Ga.—Scoggins v. State, 106 S.E2d 39, 98 Ga.App. 
360. 

N.Y—Howder v. Heffcman, 149 N.Y.S.2d 564, 1 
A.D.2d 922. 

N.C.—State v. McNdl, 58 S,E.2d 366, 231 N.C. 666. 

Pa.—Com. V. Benton, 50 DeLCo. 115. 

Tenn.—Hatcher v. State ex rel. McGill, 142 S.W.2d 326, 
24 Tenn.App. 213. 

W.Va.—State ex rel. Rufus v. Easley, 40 S.E.2d 827,129 
W.Va. 410. 

Statements held not error 

Ala.—Hulsey v. State, 54 SoJd 92, 36 Ala.App 200. 

Cal,—Galloway v. Moreno, 7 Cal.Rptr. 349, 183 C.A.2d 
803—Gallina v. Antonelli, 33 Cal.Rptr. 570, 220 
C.A.2d 63. 

Propounding questions not erroneous 

Ala.—Hulsey v. State, supra, 

D.C—Gibson v. District of Columbia, MunApp., 122 
A.2d 494, 

Rulings 

Minn.—State v. Stevens, 80 N,W.2d 22, 248 Minn. 309. 

Verdict not coerced 

Pa.—Com. ex rd. Williams v. Collins, 132 A.2d 393, 
183 Pa.Super. 533, cert. den. 78 S.Q. 420, 355 U.S. 
936, 2 L.Ed.2d 418. 

Propounding questions held erroneous 

Ohio—State ex id. Wise v. Chand, 256 N.E2d 613, 21 
Ohio St.2d 113. 

48. Ohio—Smith v. Lautenslager, 240 N.E2d 109, 15 
Ohio App.2d 212. 

Pa.—Com. V. Benton, 50 DeLCo. 115. 

Mistrial not warranted 

S.C.—State V. Chasteen, 130 S.E2d 473, 242 S.C, 198. 

49. Colo.—In re People in Interest of Unborn Child, 
App., 494 P.2d 606. 


Reconsideration of rulings 
Cal.—Bnggs v. Stroud, 126 P 2d 409, 52 Cal.App.2d 
308. 

Refusal to reopen held not error 
Ind.—Miller v. Robertson, 258 N E.2d 420, 147 Ind. 
App. 68. 

N.Y.—People on Complaint of Erpen v, Conti, 205 
N.Y.S.2d 181, 11 A.D.2d 800, app den. 209 N.Y. 
S.2d 279, 12 A.D.2d 518. 

Ohio—Quasion v, Friedman, 169 N.E.2d 28, 110 Ohio 
App. 166. 

Other matters with respect to trial 
have been adjudicated/’^ 

49.5. N.C.—State v. Snyder, 164 S.E2d 42, 3 N.C. 
App. 114. 

Conduct of member of welfare board 
Minn—State v. Pliam, 77 N.W.2d 546, 247 Minn. 444. 
Separation of jury during deliberation permitted 
Ala.—Mizell v. State, 122 So.2d 607, 41 Ala.App. 36. 
Opening statement 

N.M.—Stubblefield v. Crawford, 366 P.2d 708, 69 N.M. 
313. * . 

Waiver of further hearing 
D.C —Williams v. District of Columbia, App., 212 A.2d 
333. 

Right to open and conclude 

Ga.—Dean v. State, 191 SE2d 477, 126 Ga.App. 633 

Polygraph examination 

N.Y.—^Anonymous v. Anonymous, 348 N.Y.S.2d 938, 
75 Misc.2d 823. 

No constitutional right of counsel for indigents 
Iowa—State ex rcl. Hamilton v. Snodgrass, 325 N,W.2d 
740. 

Mich.—Artibee v. Cheboygan Qrcuit Judge, 221 
N.W.2d 225, 54 Mich.App. 433. 

Wash.—State v. James, 686 P.2d 1097, 38 Wash.App. 
264. 

Right to counsel 

Cal—Salas v. Cortez, 154 Cal.Rptr. 529, 593 P.2d 226, 
24 C.3d 22, cert. den. 100 S.a. 209, 444 U.S. 900, 
62 L.£d.2d 136. 

Minn.—Hepfel v.‘ Bashaw, 279 N.W.2d 342, 4 A,L. 
R.4th 352. 

Witness list rule 

Mich.—Elmore v. Ellis, 321 N.W.2d 744, 115 Mich. 
App. 609. 

Court not required to advise on counsel 

Mo.^B V. B, App., 673 S.W.2d 819. 

Appointment of commissioner. Al¬ 
though trial judge has power to ap¬ 
point commissioner to take testimony 
in a filiation proceeding, responsibilily 
of decision rests with the court and not 
commissioner.’®-’ 

50 View of facts of commissioner nuy be 
rejected 

N.Y.—People on Complaint of Cardwell v. Wood, 179 
N.Y.S.2d 314, 7 A.D.2d 687. 

Personnel consultation with commissioner held 
unwarranted 

N.Y.—People v. Complain of Cardwell v. Wood, 179 
N.y.S.2d 314, 7 A.D,2d 687. 
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51. Colo.—In re People in Interest of Unborn Child, 
App., 494 P.2d 606. 

Conn,—McLemore v. Richardson, 343 A.2d 229, 32 
Conn.Sup. 533. 

Ind.—Nott V. Bender, App., 194 N.E.2d 94, transf. to. 
Sup., 202 N.E2d 745, 246 Ind. 186, reh. den. 204 
N.E2d 219, 246 Ind. 186. 

Exclusion of child not error 
Colo.—In re People in Interest of R. D. S., 514 P.2d 
■ 772, 183 Colo. 89. 
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Child has to ri^t to be present 

Colo.—In rc People in Interest of R. D. S., 514 P 2d 
772, 183 Cola 89. 

52. Child held interested person 

Ind.—Nott V, Bender, 204 N.E2d 219, 246 Ind. 186. 

53. Ma—CJA cited in State v. Bryant, 234 S.W,2d 
584, 586, 361 Mo. 318. 

Blood tests. In some jurisdictions, 
by virtue of express statutory provi¬ 
sion, sometimes incorporating the pro¬ 
visions of the Uniform Act on Blood 
Tests to Determine Paternity, the 
court’may order the parties involved to 
submit to blood tests.“^ While* in 
some jurisdictions the statutes make it 
mandatory on the court on motion of 
defendant in a bastardy case to order a 
blood test,^^**° in other jurisdictions, it 
is within the discretion of the trial 
court whether to order such tests.^^'^ 

55.5. Cal.—Kiisior v. Silver, 7 Cal.Rptr. 129, 354 
P.2d 657, 54 C.2d 603. 

D.C.—^Adams v, DUtrict of Columbia, Mun.App., 109 
A.2d 140. 

Minn.—Benson v. LaBatte, 288 N.W.2d 684. 

NJ.—Cortese v. Cortese, 76 A.2d 717, 10 NJ.Super. 
152—Miller v. Domanski, 97 A.2d 641, 26 NJ.Su¬ 
per. 316. 

N.Y.—Violet V. John, 320 N.Y.S.2d 771, 66 Misc.2d 
461—Schneider v. Schneider, 339 N.Y.S.2d 52, 72 
Misc.2d 423. 

Ohio—State v. Lockwood. App., 160 N.E2d 131. 

Pa.—Cbm. ex rel. O’Brien v. O'Brien, 136 A.2d 451, 
390 Pa. 551—Com. v. Hunseik. 128 A.2d 169, 182 
La.Super. 639—Com. v. Potts, 286 A.2d 663, 220 
Pa.Super. 152. 

S.D.—State ex rel. Wollock v. Brigham, 33 N.W.2d 285, 
72 S.D. 278. 

Admissibility of blood tests in bastardy proceedings 
see' supra § 82. 

Time for application or request 

(1) Application or request held timely. 

Mich.—People v. Stoeckl, 78 N.W.2d 640, 347 Mich. 1. 

(2) Application or request held untimely. 

Iowa—Dale v. Buckingham, 40 N.W.2d 45, 241 Iowa 
40. 

Md.—Lucas v. WUliams, 146 A.2d 764, 218 Md. 322. 
N.H.—Hansen v. Hansen, 358 A.2d 4(t9,116 N.H. 329. 
Pa.—Com. V. Dean, 94 A.2d 59, 172 Pa.Super. 415. 

Appointment and numbk of experts to make 
tests 

N.H.-Statc, by DoUofT v. Sargent, ^18 A.2d 596, 100 
N.H. 29. 

Place of tests 

N.Y.—People ex rel. Martin v. Woomer, 169 N.Y.S,2d 
934, 5 A.D.2d 805. 

Financial resources of defendant 

Ind.—Kennedy v. Wood, App., 439 N.E2d 1367. 

(1) Defendant’s right to a blood test should not be 
made dependent on his financial resources, especially as 
charge against him is quasi-criminal. 

U.S.—Little V. Streater, Conn., 101 S.Ct. 2202, 452 U.S. 
1 , 68 EEd.2d 627. 

Ga,—Peterson v. MofTitt ex rel. Dept, of Human Re¬ 
sources, 319 S.E2d 449. 253 Ga. 253. 

N.Y.—^People, on Complaint of Van Epps v. Doherty, 
24 N.Y.$.2d 821, 261 App.Div. 86. 

(2) Payment by county where defendant indigent, 
Mass.—Com. v. Possehl, 246 N.E2d 667, 355 Mass. 

575. 

(3) Other matters. 

Ala.—Ex parte Calbway, 456 Sa2d 308, app. dism., 
cert. den. 105 S.Ct. 1350, 84 L.Ed.2d 374. 

Ga.—Georgia Dept, of Human Resources ex rel. Jack- 
son V. Jackson, 314 S.E2d 105, 252 Ga. 403. 


Pa —Johnson v Brinker, 474 A 2d 333, 326 Pa.Super. 
464 

Entry of default judgment as sanction for refus¬ 
al error 

Minn.—Hennepm County on Behalf of Banlow v 
Brinkman. App., 364 N.W.2d 458. 

Placing result of test in record held not error 
N Y.—People on Complaint of Alexander v. Kelly, 246 
N.Y S.2d 877, 20 A.D.2d 740. 

Second test 

Pa—Com V. Potts, 286 A 2d 663, 220 Pa.Super. 152. 
Expense of test 

Ill.—People ex rel. Kalin v. Mathews, 389 N.E2d 952, 
27 Ill.Dec. 721, 71 IIl.App.3d 379. 

N.Y.—John J. S. V. Theresa L., 416 N.Y.S.2d 1000, 99 
Misc.2d 578. 

Sanction on refusal 

N.Y —Meyer v. McKie, 459 N.Y.S.2d 363, 117 Mis(*2d 
851 

55.10. Me.—Jordan v. Davis, 57 A.2d 209, 143 Me. 
185 

N.Y.—Schneider v. Schneider, 339 NY.S.2d 52, 72 
Misc.2d 423—Costello on Behalf of Lucretia I v. 
Timothy R, 486 N.Y.S.2d 409, 109 A.D.2d 933. 
Legislature did not give court right to determine 
whether blood test should be granted. 

Mich.—People v. Stoeckl. 78 N.W.2d 640, 347 Mich. 1. 

Substantial right 

N.Y.—Fowler v. Rizzuto, 121 N.Y.S.2d 666. 

Inference upon refusal to submit to test 
N.Y.—Molly M v. Edwin F, 461 N.Y.S.2d 709, 118 
Misc.2d 768 

55.15. Ga.—Rider v Rider, 138 S.E2d 621, 110 Ga. 
App. 382—Georgia Dept, of Human Resourtxs ex 
rel. Jackson v. Jackson, 314 S.E2d 105, 252 Ga. 
403. 

N.Y.-Bcaudoin v. Tilley, 442 N.Y.S.2d 914, 110 
Misc.2d 696. 

Pa.-Com. v. Rapp, 39 D. & G2d 792, 49,Erie. 54. 
S.D.—State ex rel. Wollock v. Brigham, 33 N.W.2d 285, 
72 S.D. 278. 

Refusal held abuse of discretion 

N.J.—Cortese v, Cortese, 76 A.2d 717, 10 NJ.Super. 
152. 

Refusal held not abuse of discretion 

Conn.-Robinson v, Jones, 232 A.2d 345, 4 Conn.Cir. 
361. 

D.C.—Adams v. District of Columbia, Mun.App. 109 
A.2d 140—Minor v. District of Columbia, App., 
241 A.2d 196. 

Iowa—Dale v. Buckingham, 40 N.W.2d 45, 241 Iowa 
40. 

Md.—Lucas v. Wflliams, 146 A.2d 764, 218 Md. 322. 
Opportunity to rebut results afforded 
N.Y.—Brian v. Johns, 358 N.Y.S.2d 593, 78 Misc.2d 
219. 

Considered although not conclusive 
N.Y.—Sherry K. v. Carpenter, 455 N.Y.S.2d 863, 90 
A.D.2d 687. 

An order for a blood test should 
require some prelimin^ supporting 
proof, some circumstances and credible 
testimony surviving cross-examination, 
and sufficient in the sound discretion 
of the court to warrant the issuance of 
such an order,” ^ The party request¬ 
ing such tests must make a showing as 
to the value and necessity of the 
tests.”” 

55J0. N.Y.-Harding v. Harding, 22 N.Y.S.2d 810, 
affd. 25 N.Y.S.2d 525, 261 App.Div. 924. 


BASTARDS §104 

Page 185 

Probability of paternity established at pretrial 
bearing 

Wis.—State ex rcl. Scott v. Slocum, App., 326 N.W.2d 
118, 109 Wis.2d 397. 

55.25. Iowa—Dale v. Buckingham, 40 N.W.2d 45, 
241 Iowa 40. 

Proceedings by a wife against her 
husband to establish the paternity of a 
child bom after divorce are not subject 
to dismissal for failure to prosecute 
where a hearing has been had and the 
court indicates that it would be contin- 
ued.5^5 

56.5. Wash.—Kelly v Kelly, 348 P.2d 652, 55 
Wash.2d 494. 

Dismissal of the proceeding is prop¬ 
er where the evidence adduced does 
not measure up to the required stan- 
dard.”-5 

573. N.Y.—Rebmaim v. Muldoon. 259 N.Y.S.2d 257, 
23 A.D.2d 163. 

Other matters relating to dismissal 
have been considered.”’^ 

593. Md.—Ritter v. Danbury, 290 A.2d 173, 15 Md. 
App. 309. 

N.Y.—Commissioner of Social Services v. O., 333 N.Y. 
S.2d 621, 70 Misc.2d 581 

Tenn.—Young v. Willis, 436 S.W.2d 445, 58 Tenn.App. 
678. 

Motion raises question whether prima fade case 
established 

D.C.—District of Columbia v. Prather, App., 207 A.2d 
U9. 

Motion for judgment for defendant 

(1) Tests plaintiffs evidence. 

Ind.—Wyner v. Ellis, 204 N.E2d 662, 136 Ind.App. 
696. 

(2) Granting of judgment held error. 

Ind.—Wyner v. Ellis, 204 N.E2d 662, 136, Ind.App. 
696. 

Jurisdiction of court 

N.Y.—Roe V. Doe, 274 N.Y.S.2d 501, 51 Misc.2d 875, 

Dismissal for want of prosecution 

Colo.—Smith v. Bott, 454 P.2d 82,' 169 Colo. 133. 

Effect 

Ill.—Brown v. Schoenberg, 257 N.E2d 539, 121 Ill. 
App.2d 342. 

Ind.—Burnett v. Camden, 255 N.E2d 650, 253 Ind. 
354, cert. den. 90 S.Ct. 2202, 399 U.S. 901, 26 
L.Ed.2d 556. 

Dismissal held improper 

Mich.—^Varney v. Young, 308 N.W.2d 276, 106 Mich. 
App. 545. 

N.Y.—G. v. C., 331 N.Y.S.2d 325, 39 A.D.2d 643—S. 
v. D., 331 N.Y.S.2d 915, 39 A.D.2d 641. 

§ 104. Arguments of Counsel 
Library References 
Children OutKif-Wedlock <3»56, 
57. 

60. Colo.—Hug^ns v. Campbell, 274 P.2d 324, 130 
Colo. 183. 

Discretion of court 

Ohio—Weaver v. Chandler, 287 N.E2d 917, 31 Ohio 
App.2d 243. 

Pa.—Com. v. Shavinsky, 119 A.2d 819, 180 Pa.Super. 
52£ 

Comment on anticipated instructions held prop¬ 
er 

Ill.—People ex rel. Paul v. Harvey, 292 N.E2d 124, 9 
lU.App.3d 209. 
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Wide latitude in presentation of legal argnments 

HI.—P«^le cx rd. Paul v Har>e>, 292 N.E2d 124. 9 
ni.App.3d 209, 

61 Ala —Lewis V State, supra, n 17. 

N.H.—Mu&ial v. McGuire, 74 A 2d 377, 90 N H. 281 

64. Okl.—Boston v. State ex rd Ma\berr>, 77 P.2d 
13, 182 Okl. 181 

65. Ohio—State ex rd Steiger v Gray, 145 X E 2d 
162 

66. Mich,—People v. Stoeckl, 78 N.W2d 640. 347 
Mich. 1. 

Conunent on failure to produce witnesses held 
not within rule 

Md.—littreal v. Redwine. 250 A.2d 894, 252 Md. 662. 
69. Cal.—People v. Freitas. 94 P.2d 397, 34 Cal. 
App.2d 684 

§ 105. Questions for Jury 
Library References 
Children Out-of-Wedlock «®=»56, 
59. 
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76, Ala.—Roach v. State, 177 So. 651, 28 AlaApp. 
36—Eason v. State, 4 So.2d 190, 30 Ala App, 224, 
cert den. 4 So.2d 192, 241 Ala. 570—Hombuckle 
V. State. 4 So.2d 198, 30 AJa.App. 257—Hulsey v 
State, supra, n, 47—State \. Giles, 133 So 2d 62, 
41 Ala.App. 363. 

Ark.—Wadddl v. State ex rd. Meeks. 357 S.W 2d 651, 
235 Ark. 293, 94 A.LR.2d 1126. 

Cal.—Berry v. Chaplin, 169 P.2d 442, 74 Cal. App 2d 
652—Gallina v. Antondli, 33 CaI.Rptr 570, 220 
CA,2d 63 

D.C—^Ford V, Distnet of Columbia, Mun.App., 102 
A.2d 838. alFd., CA., 219 F.2d 769, 95 US App. 
D.C. 87, cert. den. 75 S.Ci. 897, 349 U S. 964, 99 
L.Ed. 1286. 

Ga.—Steed v. State, 56 S.E.2d 171, 80 Ga.App. 360. 
HI.—Claric V. Brown, 257 N.E2d 565, 121 lll-App,2d 
280. 

Ind.—Sabaar v. Senior, 278 N.E2d 332, 151 lnd.App. 

144—Collins V. Wise, App., 296 N.E2d 887. 
Mich.—Champlin v. Manke, 189 N.W2d 839, 33 Mich. 
App; 318. 

Minn.—State v. Hanke, 277 N.W. 364, 202 Minn, 47— 
Stotc V. Tofteland, 11 N.W.2d 826, 216 Minn. 
128—State v. Becker, 42 N.W.2d 704, 231 Mirni. 
174-State v. Stevens, 80 N,W,2d 22, 248 Minn. 
309. 

Miss.—Fmky v. RoweU, 138 So.2d 489, 243 Miss. 455. 
N.C.—State v. Wortham, 81 S,E2d 254, 240 N.C. 

132— State v. Snyder, 164 S.E2d 42, 3 N.CApp. 
114—Searcy v. Justice, 202 S.E2d 314, 20 N.C, 
App. 559, cert den. 204 S.E2d 25, 285 N.C. 235, 
app- after remand 219 S.E2d 518, 27 N.C.App. 
511. 

Ohio—Bailey v. Keaton, 148 N.E2d 120, 104 Ohio 
App. 223—State ex rd. Satterfield v. Sullivan, 135 
N.E2d 47, 115 Ohio App. 347, 

Pa.—Com. V. Hunseik, 38 West. 121, revd, on oth. 
grds.. Super., 128 A.2d 169—Com. v. Harbaugh, 
191 A.2d 844, 201 Pa.Super. 360. 

S,C—Barr’s Next of Kin v. Cherokee, Inc., 68 S.E.2d 
440, 220 S.C. 447. 

S.D.—State ex rd. Kcnden v. Susanka, 49 N.W.2d 297, 
74 S.D. 124—Vander Werf v. Anderson, 195 
N,W.2d 145, 86 S.D. 321. 

Wash.—Kelly v. K^y, 348 P.2d 652, 55 Wash.2d 494. 
W.Va.—State ex rd. Rufus v. Easley, supra, n. 47. 
Wk—State v. Van Patten, 294 N.W. 560. 236 Wis. 186. 
Efidence sufficient for submission to jury 
Ala.—Mizdl v. State, 122 So.2d 607, 41 AIa.App. 36. 
Aril.—State v. Cabrera, 478 P,2d 142, 13 Ariz.App. 
527. 

Cd.—Crosat v. Paige. 305 P.2d 121, 147 C.A.2d 385. 
Goto.—Angdopottlos v. Wise, 293 P.2d 294, 133 Colo. 

133— Medina v. Gonzales, 347 P.2d 138, 141 Colo. 
118. 

Ga.—Peters v. State, 106 S.E2d 77. 98 Ga.App. 340. 


Ill—Ford \ Narup, 187 NE2d 10, 38 Ill.App,2d 
245-People v. Stephens, 270 NE2d 212, 132 
Ill.App2d 5h6 

Iowa—Dale \ Buckingham. 40 N W 2d 45, 241 Iowa 
40 

Ky—Gnldy v Commonwealth, 159 S.W 2d 989, 289 
K>. 613 

N Y —Nancy L.Z \ Kenneth AA. 367 N.Y.S.2d 344, 
48 A.D2d 721. 

N.C—State v. Key. 102 S.E2d 844, 248 N.C 246 
Ohio—Lambert \ Dally. 281 N.E2d 857, 30 Ohio 
App. 2d 36 

Pa—Com V. Shav insky. 119 A.2d 819, 180 Pa.Super, 
522—Com Foltz, 2 Adams LJ. 5, 

Wis,—State ex rd Syarto v Barber, 66 N.W 2d 696, 
268 Wis. 74 

Evidence insufficient for snbmission to jury 
Conn —Gehnas v. Nelson. 327 A.2d 565, 165 Conn. 33. 
Miss.—Thomas v. Cook, 91 So.2d 275, 229 Miss, 458, 

' motion over, 109 So.2d 861, 236 Miss, 365. 

Pa —Commonwealth v Rex, 24 A.2d 98, 147 Pa.Super 
121—Com. V. Knepp, 15 D & C.2d 213. 

Resubmission in subsequent action for support 

Pa.—Commonwealth v. Brown, 24 West.Co. 156. 

Sole issue 

Anz.—Hazdett v State, 99 P.2d 101, 55 Ariz. 141, 
mod. on oth. grds. 100 P2d 992, 55 Ariz 273. 

Sterility 

Neb—State ex rd. Klostermeier v. Klostermeier, 72 
N.W,2d 848, 161 Neb 247 

Relations with.other men 
Ga.—Scoggins v. State, 106 S.£.2d 39, 98 Ga.App, 360. 
Pa.—Com, V. Unker, 198 A.2d 347, 202 Pa.Super. 538. 
Time of intercourse 

Ga.—Scoggins v State, 106 S.E.2d 39, 98 Ga.App. 360. 
Granting of motion for judgment held error 
Ind—Bowers v. Axsom, 274 N E2d 287, 149 Ind.App. 
544 

Granting of motion for nonsuit and diisiniiyyfll 
error 

N.Y.—Hawthorne on Behalf of Trucsddl v, DeBoth, 
370 N.Y.S.2d 724, 49 A.D.2d 674. 

77. Ariz.—Rightmire v. Sweat, 315 P.2d 659, 83 Ariz. 
2 . 

Cal.—Felts v. Betts, 315 P.2d 73, 153 CA.2d 812." 
Ga.—Scoggins v. State, 106 S.E.2d 39, 98 Ga.App. 360. 
Ill—People ex rd Bondy v. Morey, 43 N.E.2d 197, 315 
Ill.App. 491—People cx rel. Elkin v. Rimicci, 240 
N.E2d 195, 97 IllApp.2d 470. 

Ind.—Collins v. Wise, App., 296 N.E2d 887. 

Minn.—State v. Stevens, 80 N.W.2d 22, 248 Minn. 
309—State v Slapnicher, 149 N.W.2d 390, 276 
Minn. 237. 

Ohio—Bailey v. Keaton, 148 NE.2d 120, 104 Ohio 
App. 223—Ledford v. Ward, 152 N.E2d, 280, 105 
Ohio App. 185. 

Okl.—Leach v. State ex rel. Cooper, 398 P.2d 848. 
Pa.—Com. V. Cobb, 155 A.2d 468, 190 Pa.Super. 648— 
Com. V. Lenker, 198 A.2d 347, 202 Pa.Super. 
538—Com, V. Sheetz, 57 Berks 104. 

Wash.—State v. Mottet, 437 P.2d 187, 73 Wash.2d 114. 
Wis.—State v. Van Patten, 294 N.W, 560, 236 Wis. 
186—^State ex rd. Stoliberg v. Crittenden, 139 
N.W.2d 94, 29 Wis.2d 413. 

7S. Ariz.—Rightmire v. Sweat, 315 P.2d 659, 83 Ariz. 

2 . 

Ill.—People ex rd. Elkin v. Rimicci, 240 N.E2d 195, 97 
Ill,App.2d 470. 

Ind.—Salazar v. Senior, 278 N.E2d 332, 151 Ind.App. 
144. 

N.C—State v. Chambers. 78 S.E2d 209, 238 N.C. 373. 
Ohio—Ledford v. Ward, 152 N.E2d 280, 105 Ohio 
App. 185. 

Okl.—Leach v. State cx rd. Cooper, 398 P.2d 848, 
Pa,—Commonwealth v. Kera, 18 Lehigh Co.L.J. 180— 
Com. V. Wright, 42 Del.Co.LcgJ. 112, app. 
quashed 119 A.2d 492, 383 Pa. 532. 
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Blood grouping tests 

N H—State, by DollofT v. Sargent, 118 A,2d 596, 100 
N.H. 29, 

Pa,—Com V. Potts, 286 A.2d 663, 220 Pa.Super. 152. 
Vt—Pomainville v. Bicknell, 109 A.2d 342, 118 Vt. 
328 

79 s D.—State ex rel. Brenden v. Susanka, supra, n. 
76 

Wis.—State V. Willing, 48 NW2d 236, 259 Wis. 395. 
80. NY.—Grant v. Konis, 122 N.Y.S.2d 21, 203 
Misc. 1089—Colmand v. Dailey, 359 N.Y.S.2d 
409, 79 Misc.2d 1005. 

N.C—Ray v. Ray, 13 S.E 2d 224, 219 N.C 217. 

Pa.—Com. V. Becker, 76 A.2d 657, 168 Pa.Super 69— 
Com. V. DiBonaventure, 57 Berks 135, affd. in part 
and revd. in part on oth. grds. 213 A.2d 175, 206 
Pa.Super. 340. 

Evidence insufficient for jury 

Pa.—Commonwealth v. Foltz, 46 Dauph.Co. 408. 

Particular act of intercourse responsible for concep* 
don need not be determined. 

Colo,—Lanford v. Lanford, 377 P.2d 115. 151 Colo. 

211 . 

82. Pa.—Com. v Raub, 32 North Co. 145—Com. v. 
Boggio, 205 A.2d 694, 204 Pa.Super. 434. 

83. Colo.—Reeser v. People, 105 P 2d 849, 106 Colo. 
381. 

D.C.—Lee v. District of Columbia, Mun.App., 117 
A 2d 922. 

Question of fact for court 
N.Y.—Erie County Bd of Social Welfare on Complaint 
of Bush V. Truesdale, 224 N.Y.S.2d 726, 15 A.D.2d 
862 

Guilt of accused for failure to sup¬ 
port an illegitimate child is for the 
jury.*^^ 

86.5. N.C—State v. Jones, 118 S.E2d 908, 254 N.C, 
351. 

Evidence sufficient to take question to jury 
N.C—State v. Aldridge, 118 S.E.2d 766, 254 N.C. 297, 
Tex.—Moore v. Bramlett, Civ.App., 415 S.W.2d 526, 
err. ref. no rev. err. 

Various other matters have been 
held questions of fact for the jury.®* 

86.10. Pa.—Com. v. Harbaugh, 179 A.2d 656, 197 
Pa.Saper. 587— Com. v. Frey, 233 A.2d 627, 210 
Pa.Super. 481. 

Marital status of complainant 
Ohio—State ex rel. Allen v. Wagoner, App., 182 N.E.2d 
328. 

Resemblances or dififerences in features 
N.M.—Glascock v. Anderson. 497 P.2d 727, 83 N.M. 
725, 55 A.L.R.3d 1079. 
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88 Pa.—Com. v. Wright, supra, n. 78—Com. v. Hun- 
seik, 128 A.2d 169, 182 Pa.Super. 639. 

If the evidence is of an unsatisfac¬ 
tory nature, even though the opposite 
party offers no evidence, it cannot be 
said as a matter of law that the burden 
of proof has been sustained.®®*’ 

88.5. Hawaii—Debusca Pia v. Rapozo, 43 Haw, 199. 

§ 106. Instructions 

Library References 

Children Out-of-Wedlock <8=>56, 
60. 

93. Colo.—Yeager v. People. 181 P.2d 442—Angelo, 
poulos v. Wise, 336 P.2d 739, 139 Colo. 82, 
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D.C.—Peters v. District of Columbia, Mun.App., 84 
A.2d 115—Moses v. District of Columbia, Mun 
App., 129 A.2d 402. 

Ga.—Steed v. State, supra, n, 76. 

Mich.—People v. Fmks, 72 N.W 2d 250, 343 Mich. 304, 
50 A.L.R.2d 934. 

Minn.—SWte v. Rudolph, 280 N.W. 1, 203 Minn. 101. 
Pa.—Com. V. Rednock, 69 A.2d 447, 165 Pa.Super. 
536—Com. V, Raub, supra, n. 82—Com. v. Shavin- 
sky, 119 A.2d 819, 180 Pa.Super. 522. 

Failure to testify 

(2) Other cases 

Ohio—Smith v. Lautenslager, 240 N.E.2d 109, 15 Ohio 
App.2d 212. 

Failure to charge 

Ga.—Young v. State, 68 S.E.2d 219, 85 Ga.App. 122— 
Samples v. State, 166 S.E2d 389, 119 Ga.App. 154. 
N.C.—State v. Mason, 150 S.E.2d 753, 268 N.C 423. 
Ohio—Yuin v. Hilton, 134 N.E.2d 719, 165 Ohio St. 
164, 57 A.L.R.2d 681. 

Charge held error 

Ga.—Brooks v. State, 118 S.E.2d 388, 103 Ga.App. 131. 
N.C.—State v. Jones, 118 S.E.2d 908, 254 N.C. 351— 
Levi V. Justice, 219 S.R2d 518, 27 N.C App 511, 
cert. den. 222 S.E.2d 698, 289 N.C. 298 
Ohio—State ex rel. Freeman v. Morris, supra, n. 76. 
Instruction held not erroneous 
Ariz.-McGuire v. State, 326 P.2d 362, 84 Ariz. 242. 
Conn.—Terras! v. Andrews, Cir.A.D., 217 A.2d 75, 3 
Conn.Cir. 449, certification den 214 A.2d 130, 153 
Conn. 729, reconsideration den. 214 A.2d 683, 153 
Conn. 729. 

Ga.—Peters v. State, 106 S.E.2d 77, 98 Ga.App. 340— 
Dean v. State, 191 S.E.2d 477, 126 Ga.App 633. 
Ill.—Commesser v. Laken, 193 N.E.2d 337, 43 Ill. 
App.2d 324, cert. den. 85 S.Ct. 43, 379 U.S. 822, 13 
L.Ed.2d 32, reh. den. 85 S.Ct. 272, 379 U.S. 924, 13 
L.Ed.2d 337. 

Mass.—Com. v. Costa, 236 N.E2d 94, 354 Mass. 757. 

Objections and waiver thereof 

Pa,—Com. V. Haas, 181 A.2d 908, 198 Pa.Super. 227. 

Instructions where paternity of more than one 
child involved 

D.C.—Hawkins v. District of Columbia, App., 203 A.2d 
116. 

Failure to charge regarding laws of genetics 
N.C.—State v. Camp, 205 S.E2d 800, 22 N CApp. 109, 
cert. all. 207 S.E.2d 757, 285 N.C. 663, revd. on 
oth. grds. 209 S.E2d 754, 286 N.C. 148. 

Care and caution must be exercised 
in giving instructions,’^' 

93.1. Mich.—People v. Finks, 72 N.W,2d 250, 343 
Mich. 304, 50 A.L.R.2d 934. 

Instructions held erroneous 

Ga.—Scoggins v. State, 106 S.E.2d 39, 98 Ga.App. 360. 
Miss.—Finley v. Rowell, 138 So.2d 489, 243 Miss. 

455—Price v. Simpson, 205 So.2d 642. 

N.J.-State V. Arbus, 148 A.2d 184, 54 NJ.Super. 76. 

Instruction held proper 

Ga-—Peters v. State, 106 S.E.2d 77, 98 Ga.App. 340. 

94. Fla. — ^Bishop v. State ex rel. Gamette, 186 So. 
413, 136 Fla. 268. 

Hawaii—^Territory of Hawaii v. Duvauchelle, 40 Haw. 
534. 

Minn.—State v. Stevens, 80 N.W.2d 22, 248 Minn. 309. 
Ohio—State ex rel. Hollis v. Sproat, App., 128 N.E.2d 
235. 

Charge held not erroneous 

Pa.—Com. V. Haas, 181 A.2d 908, 198 Pa.Super. 227. 

95. Ala.—Keel v. State, 49 So.2d 320, 35 Ala.App. 
515. 

Ga.—Steed v. State, supra, n. 76. 

N.C—State v. Chambere, 78 S.E2d 209, 238 N.C. 373. 
Ohio—State ex rel. Hollis v. Sproat. 128 N.E2d 235. 
Wis.—State v. Van Patten, supra, n. 76. 


Instruction properly refused 
Hawaii—^Territory of Hawaii v Duvauchelle, 40 Haw 
534. 

N.C—State v Humphrey, 73 S.E2d 479, 236 N.C. 608 
Ohio—State ex rel. Johnson v. Mooney, App., 171 
N E2d 918. 

Instruction held proper 

D.C.—Bailey v. Distnct of Columbia, App., 281 A.2d 
440. 

Ga.—Miller v. State. 258 S.E2d 279. 150 Ga.App. 597 
96 Ga.—Simmons v. State, 105 S.E2d 356, 98 Ga 
App. 159. 

97. Colo-—Yeager v. People, supra, n. 93. 

Ind.—Pursley v. Hisch, 85 N-E2d 270, 119 Ind.App. 
232. 

Miss.—Graves v. Gambrell, 185 So. 238, 184 Miss. 61. 
N.J —State (F) v. M., 233 A.2d 65, 96 N.J.Super. 335. 
Pa—Com. ex rel. Williams v. Collins, 132 A.2d 393, 
183 Pa.Super. 533, cert. den. 78 S.Ct. 420, 355 U.S. 
936, 2 L Ed.2d 418. 

Instruction held erroneous 

Pa.—Com. V. Smihal, 126 A 2d 523, 182 Pa.Super. 232. 

98. Unequivocal 

N.C.—State v. Clonch, 89 S.E2d 469, 242 N.C. 760. 

1. Cal.—People v Freitas, 94 P.2d 397, 34 Cal.App.2d 

684—Dastagir v. Dastagir, 241 P.2d 656, 109 
C.A.2d 809. 

Miss.—Graves v. Gambrell, 185 So. 238, 184 Miss. 61. 

2 . Ga.—Curry v State, 104 S.E2d 148, 97 Ga.App. 

702 

Miss.—Graves v. Gambrell, supra, n 1. 

N.C.—State v. Wortham. 81 S.E.2d 254, 240 N.C. 
132—State v. Hayden. 32 S.E2d 333, 224 N.C 
779. 

Instruction properly refused 

(2) Other instructions. 

Ala.—Hulsey v. State, 54 So.2d 92, 36 Ala.App. 200— 
Sims V. State, SS So.2d 863, 36 Ala.App. 349. 

3. Instruction held not erroneous 

Ga.—Rowell v. State, 177 SE2d 812, 122 Ga.App. 568. 
Pa.—Com. v. Haas, 181 A.2d 908, 198 Pa.Supcr. 227. 

4. Ariz — Hazelett v. State, 99 P.2d 101, 55 Anz. 141, 

mod. on oth. grds. 100 P.2d 992, 55 Ariz. 273, 
Cal.—Rose v. Tandowsky, 183 P.2d 347, 80 Cal.App.2d 
927. 

5. Practice held permissible in other jurisdic¬ 
tions 

Pa—Cora. V. Haas, 181 A.2d 908, 198 Pa.Supcr. 227. 

6 . Cal —Rose v, Tandowsky, supra, n. 4. 

Ind.—Nott V. Bender, 202 N.E2d 745, 246 Ind. 186, 
reh, den. 204 N.E2d 219, 246 Ind. 186. 

7. Ill.—People ex rel. Johnson v. Hampton, 388 

N.E2d 782, 26 Ill.D<;c. 781, 70 Ill.App.3d 555 

Instructions held erroneous 
Colo.—Lanford v. Lanford, 377 P.2d 115, 151 Colo. 
211 . 
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8 . Ala.—Oliver v. State, 13 So.2d 891, 31 Ala.App. 

146, cert. den. 13 So.2d 893, 244 Ala. 475. 

Instruction held not erroneous 
(2) Other cases—Berry v. Chaplin, 169 P.2d 442, 74 
Cal.App.2d 652. 

Gear and convincing evidence as to non-access 

Ariz.—State v. Mejia, 399 P.2d 116, 97 Ariz. 215. 

9. Miss.—^Thomas v. Cook, 91 So.2d 275, 229 Miss. 

458, motion over. 109 So.2d 861, 236 Miss. 365. 

11. Instruction held error 

Mich.—People v. Sweet, 78 N.W.2d 598, 346 Mich 684. 

Instruction held proper 

Miss.—Thomas v Cook, 91 So.2d 275, 229 Miss. 458, 
motion over, 109 So.2d 861, 236 Miss. 365. 

14. Refusal 

Ga.—Curry v. State, 104 S.E.2d 148, 97 Ga.App. 702. 
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16. Instruction held not erroneous 

(1) D.C.—Ford V. District of Columbia, Mun.App., 
102 A.2d 838, affil, C.A, 219 F.2d 769, 95 U.S.App. 
D.C 87, cert den. 75 S Ct. 897, 349 U.S. 964, 99 L.Ed. 
1286. 

(3) Other instructions—State ex rel. Feagins v. 
Conn. 162 P.2d 76, 160 Kan. 370. 

17. Ill.—People ex rel. Johnson v Hampton, 388 
N.E2d 782, 26 Ill Dec. 781, 70 Ill.App.3d 555. 

Mich.—People v. Finks, 72 N.W.2d 250, 343 Mich. 304. 
51 A.LR2d 934. 

20. A-nz.—State v Mejia, 399 P.2d 116, 97 Ariz. 215. 
Cal.—Rose v. Tandowsky, supra, n. 4. 

21. Cal —Rose v. Tandowsky, supra, n. 4. 

22. Ind.—Pursley v. Hisch, 85 N.E2d 270, 191 Ind. 
App 232. 

23. Colo.—Angelopoulos v. Wise, 336 P.2d 739, 139 
Colo. 82. 

Pa.—Commonwealth v. Reutschlin, 5 A 2d 427, 135 
Pa.Super. 214. 

24. Pa.—Commonwealth v. Baemcopf, Quar.Sess., 33 
Berks 125. 

26. Cal —Rose v. Tandowsky, supra, n. 4. 

27. Compromise not to be disregarded 

Ga.—Drury v. State, 89 S.E2d 513, 211 Ga. 888, conf. 

to 90 S.E2d 589, 93 Ga,App. 23. 

30. D.C.—Ford v. District of Columbia, supra, n. 16. 
Ga.—Simmons v. State, 105 S.E.2d 356, 98 Ga.App. 
159—Travis v. State, 178 S,E2d 741, 122 Ga.App. 
800. 
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32. Modification of requested instruction by 
court 

W.Va.—State ex rel. Worley v. Lavender, 131 S.E.2d 
752, 147 W.Va. 803. 

33. Ala.—Oliver v State, 13 So.2d 893, 244 Ala 475. 
Ariz.—Hazelett v. State, supra, n. 4. 

Colo.—Angelopoulos v. Wise, 336 P.2d 739, 139 Colo. 
82. 

D.C.i--Hassler v. District of Columbia, Mun-App., 122 
A.2d 827, revd. on oth. grds., C.A., 238 F.2d 264, 
99 U.S.App.D.C. 188. 

41. Ga.—Young v. State, 68 S.E2d 219, 85 GaApp. 
122 

42. Instruction properly reftised 

Ohio—Quasion v. Friedman, 169 N.E2d 28, 110 Ohio 
App. 166. 

Conclusiveness of blood tests as against pre¬ 
sumption of legitimacy 

Cal.—Kusior v. Silver, 7 Cal.Rptr. 129, 354 P,2d 657, 
54 C.2d 603. 

51. Cal.—Rose v. Tandowsky, supra, n. 4. 

D.C.—Peters v. District of Columbia, Mun.App., 84 
A.2d 115. 

Ha.—Bishop v. State ex rel. Gamette, 186 So. 413, 136 
Ha. 268. 

Instruction held erroneous 
Cal.—Kusior v. Silver, 7 Cal.Rptr. 129, 354 P.2d 657, 
54 C.2d 603. 

52. Anz.—Hazelett v. State, supra, n. 4. 
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53. Instruction held correct 

(2) Other cases.—State v. Nelson, 22 N.W.2d 681, 
221 Minn. 569. 

Qkl.—Roberts v. State, 240 P.2d 104, 205 Okl. 632. 
Pa.—Com. V. Boas, 124 A.2d 178, 181 Pa.Super. 285. 
55. Ariz.—Rightmire v. Sweat, 315 P.2d 659, 83 Ariz. 
2 . 

Colo.—Yeager v. People, 181 P.2d 442. 

Hawaii—Almeida v. Correa, 465 P.2d 564, 51 Haw. 
594. 

Miss.—Graves v. Gambrell, supra, n. 1, 49 N.W.2d 297, 
74 S.D. 124. 

Instruction held not warranted 

Wis.—Timm v. State, 54 N.W.2d 46, 262 Wis. 162. 
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Instruction properly refused 

I.D.—Slatc ex rel. Brenden v. Susanka, 49 N.W.2d 297, 

74 S.D. 124 

[nstmction improper 

•4.0.—Searcy v. Justice, 202 S.E.2d 314, 20 N C App 
559, cert den. 204 S.E2d 25, 285 N C. 235. app 
after remand 219 S.E.2d 518 27 N C.App 511. 

5 107* Verdict or Findings 
Library References 
Children Out-of-Wedlock <s=»56, 
61 . 

57. Ala.—Eason v. State, 4 So.2d 190. 30 Ala.App. 
224, cert, den, 4 So.2d 192, 241 Ala. 570. 

Mont.—Borchcrs v. McCarter, 592 P 2d 941, 181 Mont 
169. 

N.Y.—Hawthorne v. DeBoth, 345 N.y.S.2d 806, 42 
A.D.2d 827, app. after remand 370 N.Y.S 2d 724, 
49 A.D.2d 674-Augustme v. Tandle, 364 N.Y. 
S.2d 641, 47 A.D.2J 7ia-Margie L v Gary M, 
377 N.Y.S.2d 225, 50 A.D.2d 1009. 

Tenn.—Young v. Willis, 436 S.W.2d 445, 58 Tenn.App 
678. 

Verdict held not authorized 

Ky.—Hunt v. Com., 265 S.W.2d 37. 

Findings held insufficient 
N.Y.—K V. L, 311 N.Y.S.2d 319, 34 A.D.2d 1036. 
Findings held snffldent 
Conn.—Kelsaw v. Green, Cir.A.D., 296 A.2d 1. 
N.Y.-Gaidiief v. Roddy, 420 N.y.S.2d 428, 71 A.D.2d 
1040. 

Polling jury 

HL—People ex rel, Paul v. Harvey, 292 N.E.2d 124, 9 
IU.App,3d 209. 

58. Cal.—Jackson v, Crowley, 18 Cal Rptr. 699, 199 
C.A.2d 390. 

UL-Commcsser v. taken, 193 N.E2d 337, 43 III 
App.2d 324, cert. den. 85 S.Ct. 43,379 U.S. 822, 13 
LEd.2d 32, reh. den. 85 S.Ct. 272, 379 U.S. 924, 13 
LEd.2d 337. 

Mich.—Romain v. Peters, 155 N.W.2d 700, 9 Mich. 
Ak>. 60. 

N.a— Hansen v, Hansen. 402 A'2d 1333, 119 N.H. 
473. 

NJ.—Stale V. Napoleon, 117 A.2d 654. 67 N.J Super. 
595. 

linpeadinient 

Cat—Peterson v. Peterson, 262 P.2d 613.121 C.A.2d 1. 
60. Ala.—Franklin v. State, 197 So. 55, 29 Ala.App. 

306, cert den. 197 So. 58, 240 Ala. 57. 

W.Va.—State ex rd, Rufus v. Easley, 40 S.E2d 827, 129 
W.Va. 410. 

6L N.C—State v. EUisor, 52 S.E2d 9, 230 N.C 59. 
Ohio-*4State ex rd. Adkins v. Meflbrd, 61 N.E2d 635, 

75 Ohio App. 215. 

Refnsal to vacate verdict hdid not abuse of 
discretion 

Ariz.—State v. Horn, 449 P.2d 317, 9 Ariz.App. 81. 

62. Ala.—Clevenger v. State, Civ.App., 369 So.2d 563. 
Miss.—Rhoads v. Campbell 19 So.2d 244, 197 Miss. 7. 
Pa.—Com, ex rd. Williams v. Collins, 132 A.2d 393, 

183 Pa.Siiper. 533, cert. den. 78 S.Ct. 420, 355 U.S. 
936. 2 EEd.2d 418. 

63. Rcftisal proper 

N,M.—Morgan v. Rocha, 292 P.2d 992, 60 N.M. 499. 
Special verdict held improper 
N.C—State v. McKee, 152 S.E2d 204, 269 N.C 280. 
68, Ky.—Commonwealth ex id. Baker v. Bondie, 126 
IWJd 148, 277 Ky. 207. 

Resubmission of a case, because jur¬ 
ors* were in disagreement when polled 
after having separated and reassem¬ 
bled, has b^n held error.^®*' 


68.1. Error not waived 

Pa,—Commonvtealth v. Zierenberg, 1 A 2d 918, 133 
Pa Super 112 

69. Mich —Romain v. Peters, 155 N.W 2d 700, 90 
.Mich.App. 60. 

N.J —State <F) v. M., 233 A.2d 65. 96 N J.Super. 335. 
Ohio—State ex rel Gill v. Volz, App., 81 N.E2d 
796—State ex rd. Gill v Volz, 100 N.E.2d 203, 156 
Ohio St 60—State ex rel Love v. Jones, 128 
N.E2d 228, 98 Ohio App 45, 50 A.LR.2d 1022. 

§ 108. New Trial 
Library References 
Children Out-of-Wedlock ‘®»62. 

70 Ala.—Keel v. State, 49 So.2d 320, 35 Ala.App. 
515. 

Conn.—Commissioner of Welfare v. Rynecki, 426 A.2d 
1329, 37 Conn Sup. 560. 

Minn.—State v. Becker, 42 N W.2d 704, 231 Minn. 174. 
N.Y—Hawthorne v DeBoth, 345 NY.S.2d 806, 42 
A D 2d 827, app. after remand 370 N.Y.S.2d 724, 
49 A D.2d 674. 

Okl—Simmons v State, 299 P.2d 1109. 

Pa.—Com, V. McCartney, 25 Wash.Co. 50. 

Motion refused 

Ind.—Rose v. Miles, 288 N.E2d 779. 154 Ind.App 86. 
N.Y.—Both V. Melzer, 310 NYS.2d 275. 34 A.D.2d 
751 

Pa.—Com. V. Stafford, 41 West. 85. 

Granting held justified 

Neb—Hall County ex rel. Wisely v. McDermott, 284 
N.W.2d 287, 204 Neb. 589. 

Wash.—State v. Hall 446 P.2d 323, 74 Wash.2d 726. 
71. Cal.—Peterson v. Peterson, supra, n. 58. 

D.C.—Lovinggood v District of Columbia, Mun.App., 
134 A.2d 336. 

Kan.—State ex rel Tomiska v. Hall, 289 P.2d 781, 178 
Kan. 489. 

Minn.-State v, E.A.H., 75 N.W.2d 195, 246 Minn. 
299. 

N.D.—State v. Hummel, 14 N,W.2d 368, 73 N.D. 308 
Okl.—Simmons v. State, 299 P.2d 1109. 

W.Va.—State ex rel Rufus v. Easley, supra, n. 60. 

Discretion not abused 

Anz.—State v. Ross, 396 P.2d 619, 97 Ariz, 51. 

Fla.—Ratner v. Pressman, App., 235 So.2d 547. 

Ind.—Nowling v. Akers. 274 N.E2d 546, 149 Ind.App. 
645. 

Ohio-Strader v. Mendenhall, 167 N.E2d 504, 110 
Ohio App. 231—Lambert v. Dally, 281 N.E.2d 
857, 30 Ohio App.2d 36. 

Denial held error 

Ind.—Wyner v. EUis, 204 N.E2d 662. 136 Ind.App. 
696. 


page 191 

73. N.C.—State v. Robinson, 72 S.E2d 857, 236 N.C. 
408. 

Ohio—Schneider v. State, 168 N.E. 568, 33 Ohio App. 
125, 

Granting held error 

Okl—Simmons v. State, 299 P.2d 1109. 

74. Pa.—Com. v. Fox, 124 A.2d 628, 181 Pa.Super. 
292. 

75. Ga,—Dukes v. State, 197 S.E 69, 57 Ga.App. 
835. 

Duty of lawyers to specify grounds as on or 
outside the record 

Wash.—State v. Casey, 503 P.2d 1123, 7 Wash.App. 
923. 

76. Ala.—State ex rel. Moore v. Strickland, 268 So.2d 
766. 289 Ala. 488. 

Cal.—Peterson v. Peterson, supra, n. 58. 

Hawaii—Territory of Hawaii v. Duvauchelle, 40 Haw. 
534. 


Ind.—Hunt V. York, 108 N E2d 903, 123 Ind.App. 
150—Petne v. Hatch, 253 N.E2d 716, 146 Ind. 
App. 207. 

l^te motion excused 

N Y.—Commissioner of Welfare of City of New York v. 
Wendtland, 268 NY.S.2d 547, 25 A.D.2d 640. 
Motion must be decided within statutory period.— 
State ex rel Zimmerman v Euclide, 278 N.W 535, 227 
Wis. 279. 

Not precluded where statute held unconstitu¬ 
tional 

Conn.—Sulhvan v. State, 453 A.2d 91, 38 Conn.Sup. 
534. 

77. Ala —Eason v. State, supra, n. 57. 

Cal.—Rose v. Tandowsky, supra, n. 4. 

D.C.—Johnson v. District of Columbia, Mun.App., 101 
A.2d 251—Stallans v. District of Columbia, Mun. 
App., 130 A.2d 923. 

Ill—People ex rel Stanley v. Hunsaker, 28 N.E2d 576, 
306 IllApp. 476. 

Minn.—State v, Becker, supra, n. 70—State v Pliam, 77 
N.W 2d 546, 247 Minn. 444 
N.C.—State v. McDay. 61 S.E.2d 86. 232 N.E 388. 
Pa.—Com. v. Hidock, 2 D. & C.2d 319, 45 Luz.L.Reg. 
71—Com. V. Boas, 124 A2d 178, 181 Pa.Super. 
285. 

Wis.—State ex rel. Syanto v. Barber, 66 N.W.2d 696, 
268 Wis. 74. 

DisqnaMcation of juror 

(2) Other cases. 

Ohio—Bailey v. Keaton, 148 N.E2d 120, 104 Ohio 
App. 223. 

S.D.—State ex rel Brenden v. Susanka, 49 N.W.2d 297, 
74 S.D. 124. 

New trial properly denied 

Del—Watson v. State, 184 A.2d 780. 

Miss.—Dalton v. Madison, 61 So.2d 688, 216 Misc. 35. 
Refusal to motion to withdraw juror 
Pa.—Com. V. Hidock, 2 D. & C2d 319, 45 Luz,L.Reg. 
71. 

Erroneous instructions 

N.C—State v. McDay, 61 S.E2d 86, 232 N.C. 388. 
Inadequate representation by trial counsel 
Ind.—^Nowling v. Akers, 274 N.E 2d 546, 149 Ind.App. 
645. 

Moving affidavit held properly before court 
Ind.—Nowling v. Akers, 274 N.E.2d 546, 149 Ind.App. 
645 

Right to counsel 

Cal—Salas v. Cortez, 154 Cal.Rptr.' 529, 593 P.2d 226, 
24 C.3d 22, cert. den. 100 S.Ctt 209, 444 U.S. 900, 
62 L.Ed.2d 136. 

N.Y.—Morizzo V. Arthur N., 415 N.Y,S.2d 442, 69 
A.D.2d 864. 

78. Cal—Clark v. Bradley, 235 P.2d 439, 106 C.A.2d 
537. 

Mich.—Pruitt v. Pruitt, 282 N.W.2d 785, 90 Mich.App. 
230. 

79. Wis.—Euclide V. State, 286 N.W. 3, 231 Wis. 616. 

80. Ga.—Curry v. State, 104 S.E2d 148, 97 Ga.App. 
702. 

Ill—People ex rel Johnson v Hampton, 388 N.E2d 
782, 26 IllDec. 781, 70 IU.App.3d 555. 

Minn.—State v. Drescher, 17 N.W.2d 160, 219 Minn. 
146—State v. Engstrom, 32 N.W.2d 553, 226 Minn. 
301—State v. Pliam, 77 N.W.2d 546, 247 Minn. 
444. 

N.Y.—Commissioner of Public Welfare of City of New 
York, on Complaint of Pesonen, v. Merkle, 300 
N.Y.S. 937, 253 App.Div. 749, motion den. 14 
N.E2d 180, 277 N.y. 596, app. dism. 15 N.E2d 
677—Ells V. Keller, 180 N.Y.S.2d 179, 7 A.D.2d 
714. 

Ohio—State ex rel Blasko v. McGinnis, ISO N.E2d 
409, 167 Ohio St. 532. 

Pa.—Com. V. Gromo, 154 A2d 417, 190 Pa.Super. 
519—Com. V. Harbaugh, 179 A.2d 656, 197 Pa,Su- 
per. 587. 

W.Va.—State ex rel., Rufus v. Easley, supra, n. 60. 
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82. Denial held proper 

Pa.—Commonwealth v Reutschlin, supra, n 23. 

A new trial may be granted for fail¬ 
ure to investigate fully the existing 
evidence.*^'^ 

83.5. Cal.-—Cramer v. Morrison, 153 Cal.Rptr. 865, 
88 C.A.3d 873. 

Ind.—Opp V. Davis, 179 N.E.2d 298, 133 Ind.App. 365, 
reh. den. 180 N.E2d 788, 133 Ind.App 365. 

N.Y.—Smittle v. Smittle, 211 N,Y.S.2d 374, 12 A.D.2d 
919. 

84. Ala.—Franklin v. State, supra, n. 60. 

Ill.—People for Use and Benefit of Morton, v. Woolen, 
App., 54 N.E.2d 419. 

N.Y.—Torino v Cruz, 369 N.Y.S.2d 291, 82 Misc.2d 
684. 

Pa.—Com. V. Hunscik, 38 West. 121, revd. 128 A.2d 
169—Com. V. Benton, 50 Del.Co. 115—Com. v 
Whitsel, 79 York 7. 

Wis.—State ex rcl. Samowsb v. Fox, 119 N.W.2d 451, 
19 Wis.2d 68. 

85. Colo.—Reeser v. People, 105 P.2d 849, 106 Colo. 
381. 

Md.—AngeU v. Just, App., 321 A.2d 830, 456 Pa. 429. 

N.Y.—Anonymous v. Anonymous, 180 N.Y.S.ld 183, 
13 Misc.2d 718, affd. 184 N.Y.S.2d 565, 7 A.D.2d 
979—Commissioner of Welfare of City of New 
York V. Wendtland, 268 N.Y.S.2d 547, 25 A.D.2d 
640. 

Pa.—Com. V. Tsafos, 83 Pa.Dbt. & Co. 466, 68 
Montg.Co. 213, 66 York Leg.Rec. 76. 

Wis.—Ray v. State. 285 N.W. 374, 231 Wis. 169. 

Motion refused 

Del.—State v. Watson, 186 A.2d 543, afFinned Watson 
V. State, Super., 184 A.2d 780. 

86. Ala.—Keel v. State, supra, n. 70. 

Cal.—Potasz v. Potasz, 155 P.2d 895, 68 C:al.App.2d 20. 

Minn.—State v. Bergeson, 279 N.W. 837, 203 Minn. 88. 

Ohio—State on Complaint of Jeter v. Hams, App., 122 
N.E2d 200. 

Wyo.—Myuskovich v. State ex rel. Osborn, 141 P.2d 
540, 59 Wyo. 406. 

87. Ala,—Keel v. State, supra, n. 70. 

Ariz.—State v. Long, 468 P.2d 621, 12 Ariz.App. 170. 

D.C.—Adams v. District of Columbia, Mun.Appn 109 
A.2d 140. 

Ga.—^Drury v. State, 87 S.E2d 668, 92 Ga.App. 35, 
revd. on oth. grds. 89 S.E.2d 513, 211 Ga. 888, 
conf. to 90 S.E2d 589, 93 Ga.App. 23. 

88. CaL—Felts v. Betts, 315 P.2d 73, 153 CA.2d 812. 

Del.—Watson v. State, 184 A.2d 780. 

S.D.—State ex rcl. Sicvert v. Merrigan, 46 N.W.2d 909, 
73 S.D. 574. 

Denial held abuse of discretion 

Ind.—Nott V. Bender, App., 194 N,E.2d 94, transf. to. 
Sup., 202 N.E2d 745, 246 Ind. 186, reh. den. 204 
N.E2d 219, 246 Ind. 186. 

Discretion not abused 

Mich.—Champlin v. Manke, 189 N.W.2d 839, 33 Mich. 
App. 318. 

Wis.—State ex rel. Samowski v. Fox, 119 N.W.2d 451, 
19 Wis.2d 68. 

89. Conn.—Ferguson v. Smazer, 196 A.2d 432, 151 
Conn. 226. 

90. Wyo.—Myuskovich v. State ex rel. Osborn, supra, 
n. 86. 

91. Ala.—Keel v. State, supra, n. 70. 

Del.—Watson v. State, 184 A.2d 780. 

N.Y.—People on Complaint of Dow v. Bowers, 170 
N.Y.S.2d 546, 9 Misc.2d 873—Anonymous v. 
Anonymous, 180 N.Y.S.2d 183, 13 Misc.2d 718, 
affd. 184 N.Y.S.2d 565. 7 A.D.2d 979. 

Different ?erdict 

N.H,—Musial v. McGuire, 74 A.2d 377, % N.H. 281. 

Okl.-Chapman v. State, 121 P.2d 991, 190 Okl. 202. 
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92. Ala.—Keel v. State, supra, n. 70. 

Ariz.—McGuire v. State, 326 P.2d 362, 84 Anz. 242. 
Conn.—Malaspina v. Itts, Cir.A.D., 223 A.2d 54, 3 
Conn.Cir. 651. 

Ill.—People ex rel. Yancey v. McClendon, 279 N.E 2d 
414, 3 Ill App.3d 638 

Pa.—Com. V. Boas, 124 A.2d 178, 181 Pa.Super. 285. 
93 D.C —Dicks V. U.S., Mun.App, 72 A.2d 34. 

Minn.—State v. Bergeson, supra, n. 86—State v. 

E.A.H.. 75 N W.2d 195, 246 Minn. 299. 

Neb.—Rossmiller v. Becker, 61 N.W.2d 393, 157 Neb. 
756. 

Ohio—State ex rel. Robinson v. Hightower, 90 N.E.2d 
849, 153 Ohio St. 93. 

Pa—Com. V. Davis, 130 A.2d 217, 183 Pa.Super. 257. 
Tenn.—Frazier v. McFerren, 402 S.W.2d 467, 55 Tenn. 
App 431. 

95. Affidavits held insufficient 
Ind.—Nott v. Bender, 202 N.E2d 745, 246 Ind. 186, 
reh. den 204 N.E2d 219, 246 Ind. 186 
97 Ala.—Clevenger v. State, Civ.App., 369 So.2d 563. 
D.C.—Dicks V. U.S.. MumApp., 72 A.2d 34 

Setting order aside. After an order 
for new trial has been entered, it is 
error for the court to listen to addition¬ 
al evidence not presented at the origi¬ 
nal hearing in determining whether to 
vacate the order.*^^^ 

97.5. Vacation improper 
Ill.—People V. Makar. 166 N.E2d 467, 25 Ill.App.2d 
246, 84 A.L.R.2d 521. 

§ 109. In General 
Library References 
Children Out-of-Wedlock <3=»63~ 
66. 

98. Cal,— Berry v. Chaplin, supra, n. 8. 

Fla.—Elswick v. Martinez, App., 394 So.2d 529. 

Ind.—Barkey v. Stowell, 70 N.E.2d 430, 117 Ind.App. 
162. 

N.M.—Hernandez v. Anaya, 340 P.2d 838, 66 N.M. 1. 
N.Y.—^Schneider v. Kennat, 47 N.Y.S.2d 180, 267 App. 
Div. 589, app. den, 48 N.Y.S,2d 471, 267 App.Div. 
954. 

Ohio—State ex rel. Adkins v. Mefford, supra, n. 61. 
Wash.—Parsons v. Stout, 457 P.2d 544, 76 Wash.2d 
437. 

Wis.—State ex rel. Lang v. Civil Court of Milwaukee 
County, 280 N.W. 347, 228 Wis. 411. 

Final judgment 

(2) Other matters. 

Me.—Cousins v. Hooper, 224 A.2d 836. 

Judgment n.o.v. denied 

Hawaii—^Territory of Hawaii v. Duvauchelle, 40 Haw. 
534. 

Money judgment, not penalty 
Ky—Commonwealth ex rel. Powell v. Ross, 126 
S.W.2d 150, 277 Ky. 212. 

Affidavit sufficient 

Fla.—Jones v. Stoutenburgh, 91 So.2d 299. 

Verdict insufficient to support judgment 
Miss.—Finley v. Rowell, 138 So.2d 489, 243 Miss. 455. 
N.C.—State v. Allen, 31 S.E2d 530, 224 N.C. 530. 
Notice held sufficient 

Colo.—^Woodride v. People, 326 P.2d 980, 137 Colo. 
485. 

Jurisdiction of court where child in foreign 
country 

N.Y.—Anonymous v. Anonymous, 255 N.Y.S.2d 122, 
44 Misc.2d 721. 

Summary judgment 

Fla.—Patterson v. Sodders, App., 167 So.2d 789. 


BASTARDS §110 

Page 192 

N.Y.—Doe v Roe, 287 N.Y.S 2d 905. 56 Misc.2d 18— 
Glam V. Glam. 291 N.Y.S.2d 872, 57 Misc.2d 127. 
Wyo.—Blanton v. Warn, 444 P.2d 325. 

Delay of entry 

N.Y.-Veronica P v Larry L., 378 N.Y.S.2d 481, 51 
A.D.2d 574, mod. on oth. grds. 366 N.E2d 1342, 
42 N.Y.2d 898, 397 N.Y.S.2d 988. cert. den. 98 
S.Ct. 484, 434 U.S 956, 54 L.Ed.2d 315. 

Okl.—Lancaster v. State ex rel. Harrod, 426 P.2d 714. 
Portion of decree held void 
Tenn.—Young v. Willis, 436 S.W.2d 445, 58 Tenn.App. 
678. 

Default judgment 

D.C —^Taylor v. Johnson, App., 262 A2d 803. 

Ind—Duncan v. Bmford, 278 N.E2d 591, 151 Ind. 
App. 199. 

Mich.—Butler v. Cann, 233 N.W.2d 827, 62 Mich.App. 
663 

Order void where notice of support agreement 
not given to public welfare officials 
N.Y.—C. V. B. 323 N.Y.S.2d 815, 37 A.D.2d 567. 
Usual civil rules govern entry of judgment n.o.v. 

Ill.—Petrous V. Roberts, 299 N.E2d 322, 12 Ill.App.3d 
992. 

99. Subsequent invalidity not fatal where 
rights protected 

Cal.—Los Angeles County v. Soto, 198 CaLRptr. 779, 
674 P.2d 750, 35 C.3d 483 (disapproving to extent 
inconsistent County of Ventura v. Tillett, 133 CaL 
App.3d 105, 183 Cal.Rptr. 741 and County of Los 
Angeles v Superior Court, 123 Cal.App.3d 988, 
177 Cal.Rptr.70). 

1. Discharge at end of time imposed by sen* 
tence required 

Ind.—Libertowski v. Hojara, 228 N.E2d 422, 141 Ind. 
App. 439. 

A judgment in a bastardy proceeding 
is a civil judgment and not a criminal 
one.‘^ 

13. Ky.—Mays v. Com., 363 S.W.2d 110, 99 A.L 
R.2d 744. 

§ 110. Form and Sufficiency 
Library References 
Children Out-of*Wedlock ‘S»63, 
66. 

2. Ala.—^Franklin v. State, 197 So. 58, 240 Ala. 57. 
Anz.—^Hazelett v. State, 100 P.2d 992, 55 Ariz. 273. 
Cal.—De Sylva v. Ballentine, 215 P.2d 780, 96 CaL 

App.2d 503—Williams v. Moon. 219 P.2d 902, 98 
CaLApp.2d 214—Foster v. Gray, 21 CaLRptr. 429, 
203 C.A.2d 4K 

D.C.—Bragg v. District of Columbia, Mun.App., 98 
A.2d 784. 

III.—Cornmesser v. Laken, 193 N.E2d 337, 43 IlL 
App.2d 324, cert. den. 85 S.Q. 43. 379 U.S. 822,13 
L.Ed.2d 32, reh. den. 85 S.Ct. 212, 379 U.S. 924,13 
L.Ed.2d 337. 

Ind.—Curry v. Maynard, 83 N.E2d 782, 227 Ind. 46. 
NJ.—Reyes v. Reyes, 229 A.2d 274, 94 NJ.Super. 518. 
N.Y.—In re Hawthorne, 298 N.Y.S.2d 522, 31 A.D.2d 
426—Jean C. v. Andrew<B., 447 N.Y.S.2d 524, 86 
A,D.2d 891. 

Wis.-^5tate ex rel. Lang v. Civil Court of Milwaukee 
County, 280 N.W 347, 228 Wis. 411—Ray v. 
State, 285 N.W. 374. 231 Wis. 169. 

Facts supporting determination must he stated 

N.Y.—Harris v. Doley, 253 N.Y.S.2d 645, 22 A.D.2d 
769. 

Adoption of referee's order 
Ind.—Johnston v. Phelps, 288 N.E2d 782, 154 Ind. 
App. 9. 

3. Want of jurisdiction shown 

(2) Other matters. 
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Cal.—Hartford v. Superior Court In and For Los Ange¬ 
les County, 304 P.2d I, 47 C,2d 447 
N.C.—Wayne County ex rel. W'llliams v, Whitley, App., 
323 S E2d 458. 

Particular findings improperly in¬ 
cluded in judgment*’ ^ 

63. That child likely to become public charge 
NJ.—State V. Arbus, 148 A.2d 184, 54 N-J.Super 76. 
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7. Signature 

Ala.—LeFlore v. State ex rel. Moore, 260 So.2d 581, 
288 Ala. 310, cert. den. 93 S.Ct. 436, 409 U.S. 
1007, 34 L.Ed.2d 299. 

8. Cal.—Wolff V Doolan, 254 P.2d 604, 116 CA.2d 

853. 

Where a decision in a paternity case 
is in favor of a defendant, the determi¬ 
nation of the trial court is an order and 
not a judgment 

12.5. Wis.—State ex rel. Hildebrand v. Kegu, 207 
N.W.2d 658, 59 Wis.2d 215. 

There can be no order for child sup¬ 
port until after the defendant in pater¬ 
nity action has been adjudged father of 
the chfld.’^' 

14.5 Ga.—Department of Human Resources v. Carl¬ 
ton. 329 S.E2d 181, 174 Ga.App. 30. 

Kan.—State ex rel. Camngton v. Schutts, 535 P.2d 982, 
217 Kan. 175, 76 A L.R.3d 700. 

§ 111. Award for Support and Ex¬ 
penses 

Library References 
Chfldren Out-of-Wedlock ‘S=>63, 
67. 

15. Colo.—Figueroa v. Juvenile Court for Second Ju¬ 
dicial Dist. In and For City and County of Den¬ 
ver, 595 P.2d 223, 197 Colo. 510. 

Iowa—CJ jS. quoted at lei^ in Moen v. McNamara, 
272 N.W.2d 438, 443. 

Mich.—Mitchell v. Maurer, 43 N.W.2d 921, 328 Mich. 
233. 

Pa.—Cora, v. Dunnick, 202 A.2d 542, 204 Pa.Super. 
58—Com. V. Shook. 236 A.2d 559, 211 Pa.Super. 
413. 

JadgmeBt supported by pleading 

D.C,—Bragg v. District of Columbia, supra, n, 2. 
Siqiport order part of sentence 
Pa.—Com. V. Vespaziani, 6 D. & C2d 43, 17 Beaver 
140. 

Power to order settlement 

Mkh.—Whybra v. Gustaf^n, 112 N.W.2d 503. 365 
Mich. 396. 

Award d damages under void statute held Toid 
Colo.—Loveland v. Lewis. 454 P.2d 84, 169 Colo. 149. 
Lying-in expenses 

Conn.-Gaffhcy v. Saba, ar.A.D., 262 A.2d 617, 6 
Conn.Cir. 22. 

Reasons for support order required where ver¬ 
dict limited to paternity 

Md.—Callahan v. Dean, 299 A.2d 479, 17 Md.App. 67. 

Natal expenses 

La.—McConkey v. Pinto, 305 So.2d 469. 

GMmsel fhes 

N.Y.-John J. S. V. Theresa L., 416 N.Y.S.2d 1000, 99 
Misc.2d 578. 

Indigent defendant 

NJ.—M. V. S., 404 A.2d 653. 169 NJ.Super. 209. 

16. U3.-r-Smjtb V. Puett, D.CTenn., 506 F.Supp. 


Ga—Ham', v Gnmes, 110 S.E2d 747. 215 Ga. 373 
HI.—People \ Makar, 166 N.E2d 467, 25 Ill App.2d 
246, 84 A L R.2d 521 

Minn.—State k. Sax, 42 N.W2d oSO. 231 Minn 1, 18 
A.L,R.2d 929. 

N.H—Locke v, Ladd. 399 A.2d 962, 119 N.H. 136. 
NY.—Fowler v Rizzuto, 12! N.yS2d 666. 

Ohio—Hams v. Jones, 71 N.E2d 491—State ex rel. 

Gill V. Volz, App.. 81 N.E2d 796. 

OkL—Standndge v. State, 441 P.2d 417. 

Pa—Cemv ex rel, Marshall v Ebbert, 243 A.2d 143, 
212 Pa Super. 553 

R.I.—Kenyon v. Parzyeh, 31 A 2d 476, 69 R.I. 139. 

From date of action 

Cal.—Rjchter v. Supenor Court for Los Angeles Coun¬ 
ty, 29 CaLRptr. 826, 214 CA.2d 821. 

Acknowledgment or adjudication of paternity 
necessary 

D.C.—Hamson v, Distnet of Columbia, Mun.App., 95 
A.2d 332. 

Ga.—Simmons v. Chambliss, 196 S.E2d 183, 128 Ga. 
App. 218. 

Ill —Fitzgerald v. Theisen, 427 N.E2d 1044, 56 IlI.Dec. 
639. 101 Ill.App.3d 193. 

NJ.—Ross V. Ross. 314 A.2d 623, 126 NJ.Super. 394, 
affd, 342 A.2d 566, 135 NJ.Super. 55. 

N Y.—Charles v. James, 290 N.Y.S.2d 993, 56 Misc.2d 
1056. 

Past maintenance not allowable 
Ohio—State ex rd. Griffin v. Zimmerman, 36 N.E2d 
808, 67 Ohio App. 272—State ex rel. Davis v. 
Brown, Com.Pl., 98 N.E2d 99. 

Frtmi date of birth 

Cal.—Kilcrease v. Kilcrease, 283 P.2d 300, 132 C.A.2d 
869—Kyne v. Kyne. 100 P.2d 806, 38 CaI.App.2d 
122 . 

Ohio—Wilhs v. Wilson, 80 N.E.2d 175, 83 Ohio App. 
311—Weaver v. Chandler, 287 N.E.2d 917, 31 
Ohio App.2d 243 

Tex.—^Adatns v. Stotts, App. 5 Dist., 667 S.W.2d 798. 
From time of information 
Pa.—Com. V. Shavinsky, 119 A.2d 819, 180 Pa.Super. 
522. 

Award pendente lite 

Cal.—Carbone v. Superior Court, 117 P.2d 872, 18 
CaL2d 768, 136 A.L,R. 1260—Richter v. Superior 
Court for Los Angeles County, 29 Cal.Rptr. 826, 
214 C.A.2d 821—Hodge v. Gould, 79 Cal.Rptr. 
245, 274 CA.2d 806. 

Mass.—Com. v. Lobo, 432 N.E2d 496, 385 Mass. 436. 
From dismissal of wardship proceeding wardship 
Cal.—Slevats v. Fcustal, 28 CaLRptr. 517, 213 ■C.A.2d 
113. 

Therapeutic abortion 

N.Y.—C. v. L.. 305 N.Y.S.2d 69, 61 Misc.2d 381. 
Age of infant as factor 
Iowa—Engelson v. Mallea, 180 N.W.2d 127.- 
Cost of babysitter 

La.—Ogbom V. Bush, App., 255 Sa2d 199, application 
den. 256 So.2d 293, 269 La. 412, 

Pediatric care 

N.y.—MiUcr V. Cole, 325 N.Y.S.2d 158, 68 Misc.Zd 8. 
Increase in payments retroactive 
Ill.—Fink V. Roller, 448 N,E2d 204, 69 IlLDec. 744, 
113 IU.App.3d 1084, 

17. Cal—Sharpe v. Wesley, 177 P.2d 802, 78 Cal. 
App.2d 441. 

Mich.—^Mitchell v. Maurer, supra, n. IS. 

Minn.—^State on Behalf of OrtlofT v. Hanson, 277 
N.W.2d 205. 

Ohio—Poindexter v. Willis, 256 N.E2d 254, 23 Ohio 
Misc.2d 199, stating Illinois law. 

OkL—Russell v. Bennett, 617 P.2d 877. 

Recital of evidence 

Conn.—Fedcle v. Romero, 441 A.2d 867^ 37 Conn.Sup. 
885. 
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III.— Commesser v Laken, 193 N.E2d 337, 43 III. 
App.2d 324, cert. den. 85 S-Ct. 43. 379 U.S. 822. 13 
L.Ed.2d 32, reh. den. 85 S.Q. 272, 379 U.S 924, 13 
L.Ed.2d 337. 

Obligations not avoidable by settlement 
III—People V. Makar, 166 N.E2d 467, 25 IIl.App.2d 
246. 84 A.L.R.2d 521. 

Reservation of jurisdiction 

Iowa—Engelson v. Mallea, 180 N.W 2d 127. 

Statute construed 

Conn.—Faraday v. Dube, 399 A.2d 1262, 175 Conn. 
438. 

18. Mich.—Butler v. Cann, 233 N.W.2d 827, 62 Mich. 
App. 663. 

19. Res judicata 

Pa.—R.J.K. V. B.L., 420 A.2d 749, 279 Pa.Super. 71. 

In proceedings involving support of 
a child the welfare of the child is para¬ 
mount to the question of legitimacy.^® ^ 

20.5. Fla.—Sacks v. Sacks, 267 So.2d 73, mand. conf. 
to 269 So.2d 425. 

Where the mother of an out-of-wed¬ 
lock child accomplishes her plan to 
have a baby by deliberately and falsely 
representing to the father that she 
would use contraception, a support or¬ 
der will be entered against the father 
only if the mother's means are insuffi¬ 
cient for the child's fair and reasonable 
needs.“ 

20.10. CMd entitied to standard of living no 
less than that of father 

N.Y.-Pamela P. v. Frank S., 443 N.Y.S.2d 343, 110 
Misc.2d 978, mod. on oth. grds. 451 N.Y.S.2d 766, 
88 A.D.2d 865, app. dism. 447 N.E2d 84, 58 
N.Y.2d 969, 460 N.Y.S.Td 535, affd. 449 N.E2d 
713, 59 N.Y.2d 1. 462 N.Y.S.2d 819. 

A father's contract and tort claims 
against a mother for her failure to 
prevent conception of a child by means 
of birth control are not cognizable 
counterclaims in mother's child sup¬ 
port action brought pursuant to the 
Uniform Parentage Act.^ ’^ 

20.15 Wash.—Linda D. v. Fritz C., 687 P.2d 223, 38 
Wash,App. 288. 

21. Fla.—Bishop v. State ex rel. Gamette, 186 So. 
413, 136 Fla. 268. 

N.Y.—Matter of Luz N., 429 N.Y.S.2d 30, 76 A.D.2d 

888 . 

Pa.—Com. V. Tritt Co., 4 Chest. 418. 

Utah—Szarak v. Sandoval, 636 P.2d 1082. 

Reform of verdict to comply with statute 
Miss.—^Poynter v. Trotter, 168 So.2d 635, 250 Miss. 
812. 

22. Ariz.—McGuire v. State, 326 P.2d 362, 84 Ariz. 
242. 

Cal.—Kilcrease v. Kilcrease, 283 P.2d 300, 132 C.A.2d 
869—Stargell v. Stargell, 69 CaLRptr. 715, 263 
CA.2d 504. 

Conn.—^Turner v. Richardson, 162 A.2d 177, 147 Conn. 
423—Vereen v. Roth, CirA.D., 256 A.2d 848, 5 
Conn.Qr. 484—Gaffney v. ‘Saba, Cir,A.D., 262 
A.2d 617, 6 Conn.Qr. 22. 

D.C.—Fuller v. U.S., Mun.App., 65 A.2d 589. 

Ky.—Green v. Commonwealth ex rel. Helms, 180 
S.W.2d 865, 297 Ky. 675. 

Minn.—State v. Sax, supra, n. 16. 

Mont.—State v. Kuilman, 110 P.2d 969,111 Mont. 459. 
N.Y,—Commissioner of Social Services of City of New 
York on Behalf of Doe v. Roe, 414 N.Y.S.2d 76, 

tao AKt\ 
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N.C—State v. Duncan. 21 S.E2d 822, 222 N.C 11— 
State V. Ferguson, 92 S.E2d 197. 243 N.C 766 
Okl—Harden v. State, 107 P.2d 364, 188 Okl. 155 
Pa.—Com. V. Blair, 63 Pa.Dist. & Co. 626 

R. I.—Kenyon v. Parzyeh, supra, n. 16. 

Awards held proper 

(3) Ind.—Tarver v. Dix, App., 421 N.E2d 693. 

La.—Ferguson v. Cascio, App., 158 So.2d 471. 

Neb.—State ex rcL Stobel v. Stanek, 125 N.W.2d 107, 
176 Neb. 100. 

(8) Other awards. 

Ala.—Pugh V. State, 293 So.2d 828, 292 Ala. 298. 
Cal.—Berry v. Chaplin, 169 P.2d 453, 74 Cal.App.2d 
669—Wong V. Wong Hing Young, 181 P.2d 741, 
80 Cal.App.2d 391—^De Sylva v. Ballentine, 215 
P.2d 780, 96 Cal.App.2d 503—Hills v. Hills, 54 
Cal.Rptr. 89, 245 C.A.2d 578. 

Colo.—In re People in Interest of Unborn Child, App,, 
494 P.2d 606. 

Conn.—Cross v. Wilson. 403 A.2d 1103, 35 Conn.Sup 
628. 

Fla.—Plevcr v. Bray, App., 266 So.2d 54 
Ill.—People ex rel. Holland v. DeMichael, 398 N.E2d 
1138, 35 IIlDec. 188, 79 Ill.App.3d 974. 

Ind.—Libertowski v. Hojara, 228 N.E2d 422, 141 Ind. 
App. 439—Roe v. Doe, 289 N.E2d 528, 154 Ind 
App. 203. 

Iowa—Wehling v. Rottinghaus, 204 N.W.2d 592. 

U.—Caldwell v. Headrick, App., 197 So.2d 374. 
Mich.—Whybra v. Gustafson, 140 N.W.2d 760, 2 Mich 
App. 516—Houfek v. Shafer. 151 N.W.2d 385, 7 
Mich App. 161. 

Neb.-Hanson v. Rockwell, 292 N.W.2d 786, 206 Neb, 
299. 

N.M.—Morgan v. Rocha, 292 P.2d 992, 60 N.M. 499. 
N.Y.—Peabody v. Chase, 272 N.Y.S.2d 811, 51 Misc.2d 
266-G V. H, 311 N.Y.S.2d 126, 34 A.D.2d 860- 
S, V. K.. 335 N.Y.S.2d 124, 70 Misc.2d 803. 
Ohio—Wiegel v. Burcham, 115 N.E2d 847, 94 Ohio 
App. 423—State ex rel. Raydel v. Raible, App., 117 
N,E2d 480, 40 AL.R.2d 950, app. dism. 120 
N.E2d 590, 162 Ohio St, 74-^eIen v. Price, 458 
N.E2d 1267, 9 Ohio App.3d 174, 9 O.B.R. 284. 
Or.—State ex rel. Pershall v. Woolsey, 625 P.2d 1340, 

51 Or App. 339, mod. on oth. grds. 627 P.2d 520, 

52 Or.App. 69, review den. 634 P.2d 1345, 291 Or, 
9, app. after remand 649 P.2d 625,58 Or.App. 605. 

Pa.—Com. ex rel. Marshall v. Ebbert, 243 A.2d 143, 
212 Pa.Super. 553. 

S. D.—Vander Werf v. Anderson, 195 N.W.2d 145, 86 

SD. 321. 

Wash.—State v. Taylor, 238 P.2d 1189, 39 Wash.2d 
751. 

Wyo.—Myuskovich v. State ex rel. Osbom, 141 P,2d 
540, 59 Wyo. 406. 

Award! held improper 

(3) Other cases. 

Ala.—Kamp v. Morang, 173 So.2d 566, 277 Ala. 575 
Cal.—Andrade v. Newhouse, 128 P.2d 927, 54 Cal. 
App.2d 339. 

Colo.—Yeager v. People, 181 P.2d 442—Noffsinger v 
Sipes, 422 P.2d 639, 161 Colo. 413. 

III.—People ex rel. Perz v. Schneemilch, 227 N.E2d 
132, 82 Ill.App.2d 371. 

Ky.—Hunt v. Com., 265 S.WJd 37. 

Mich.—Whybra v. Gustafson, 112 N.WJd 503, 365 
Mich. 396. 

Neb.—Race v. Mrsny, 53 N.W.2d 88, 155 Neb. 679. 
NJ.—State V. Arbus, 148 A.2d 184, 54 N.J.Supcr. 76. 
N.Y.-Ep8tein v. Corbelli, 234 N.Y.S.2d 885, 18 
A.D.2d 63J-Nardone v. Coyne, 258 N.Y.S.2d 511, 
23 A.D.2d 819, affd., 219 N.E2d 290, 18 N.Y.S.2d 
626,272 N.Y.S.2d 775—Brown v. White, 286 N.Y 
S.2d 64—Zawislak v. Schwartz, 443 N.Y.S.2d 733, 
84 A.D.2d 695—Carmen v. Bruce R., 447 N.Y.S.2d 
749, 87 A.D.2d 595, on remand 454 N.Y.S.2d 197, 
115 Misc.2d 377. 

Tex.—Ex parte Bush, Civ.App., 619 S.W.2d 298, 

(8) N.D.~D.M. V. W.J.S., 315 N.W.2d 683. 


Court not bound by amount in complaint 

Fla — Ross V Department of Health and Rehabilitative 
Services, App.. 387 So.2d 525- 
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23. Cal—Stargell v. Stargell, 69 Cal.Rptr. 715, 263 
C A 2d 504. 

Ky —Green v. Commonwealth ex rel. Helms, supra, n. 

22—Hunt v. Com., supra, n. 22. 

La.—McConkey v. Pinto, 305 So.2d 469. 

Minn,-State v. Sax, supra, n. 16. 

Mich.—Houfek v. Shafer, 151 N.W.2d 385, 7 Mich. 
App 161 

Neb.—Race v Mrsny, supra, n. 22—State ex rel. Bauer- 
Sachs V. Williams, 340 N.W.2d 431, 215 Neb. 757. 
N.Y.—Anonymous v. Anonymous, 225 N.Y.S.2d 122, 
44 Misc.2d 721—Storm v. None. 291 N.Y.S.2d 515, 
57 Misc.2d 342—Van Order v. Hawley, 308 N.Y. 
S.2d 112, 34 A.D.2d 591—L. Pamela P. v. Frank 
S., 451 N.Y.S.2d 766, 88 A.D.2d 865, app. dism. 
447 N.E2d 84, 58 N.Y.2d 969, 460 NY.S.2d 535, 
affd. 449 N.E2d 713, 59 N.Y.2d I, 462 N.Y.S.2d 
819. 

Pa.—Com. ex rd. Miller v. Ebbert, 135 A2d 826, 184 
Pa.Super. 578. 

S.D.—Vander Werf v. Anderson, 195 N.W.2d 145, 86 
S.D. 321. 

Deduction for amount paid by insurance not 
violation of collateral source rule 
Mo.—Parker v. Bruner, App., 692 S.W.2d 379. 

Parents* ages 

N Y.—Wemberg v. Omar E 482 N.Y.S.2d 540, 106 

• A,D.2d 448. 

Based on needs of child 

Ind.—Duncan v. Binford, 278 N.E2d 591, 151 ^nd. 
App. 199. 

La.—Rousseau v. Bartcll, 70 So.2d 394, 224 La. 601— 
State, through Dept, of Health & Human Re¬ 
sources v. Guillory, App, 3 Cir., 407 So.2d 1327— 
State Through Health and Human Resources Ad¬ 
min. V. Essex, App. 4 Cir., 427 So.2d 71, writ den., 
Sup., 430 So.2d 82. 

Mo.—Mueller v. Jones. App., 583 S.W.2d 222. 

Pa.—Com, v. Allison, 43 DeLCo. 184. 

Earnings of defoidanFs wife not considered.— Com¬ 
missioner of Public Welfare of City of New York, on 
Complaint of Gordon v. Ft^an, 18 N.Y.S.2d 228, 259 
App.Div 727. 

FarqiMgi; of mother should not be considered.—Kil- 
crease v Kilcrease, 283 P.2d 300, 132 C.A.2d 869. 

Ability of father’s parents to pay properly ex¬ 
cluded 

Mich.—Whybra v, Gustafson, 112 N.W.2d 503, 365 
Mich. 396. 

Earnings of defendant’s wife considered 
Pa.—Com. ex rel. Marshall v. Ebbert, 243 A.2d 143, 
212 Pa.Super. 553. 

Totality of circnmstances considered 
Ill.—People ex rel. Holland v. DeMichael, 398 N.E2d 
1138. 35 IlLDec, 188, 79 lU.App.3d 974. 

N.Y.—PameU P. v. Frank S.. 443 N.Y.S.2d 343, 110 
Misc.2d 978, mod. on oth. grds. 451 N.Y.S.2d 766, 
88 A.D.2d 865, app. dism. 447 N.E.2d 84, 58 
N,Y.2d 969, 460 N.Y.S.2d 535, affd. 449 N.E2d 
713, 59 N.Y.2d 1, 462 N.Y.S.2d 819. 

Insurance and disability pasrments 

Ohio—Edwards v. Sadusky, 448 N.E2d 506, 4 Ohio 
App.3d 297, 4 O.RR. 548. 

Father’s ability to pay 

La.—State Through Health and Human Resources Ad¬ 
min. V. Essex., App. 4 Cir,, 427 So.2d 71, writ den., 
Sup., 430 So.2d 82. 

The statutory factors used in deter¬ 
mining a fair and reasonable sum for 
support are the same for children bom 
out of wedlock as those for children 
bom in wedlock.^'-* 
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W. N.Y.-EM. V. G.S., 470 N.y.S.2d 77, 122 
Misc.2d 177. 

24. Minn.—State v. Sax, 42 N.W.2d 680, 231 Minn. 1, 
18 A.L.R.2d 929. 

Mo.—McNulty v. Heitman, App., 600 S.W.2d 168. 
Consent to weekly payments 
(2) Other cases.—McMaster v. McMaster, 77 N.Y, 
S.2d 634, 191 Misc 328. 

Optional payment of lump sum invalid.—State ex rel 
Lang V. Civil Court of Milwaukee County, supra, n. 2. 

25. Ky.—Hunt v. Com., supra, n. 22. 

R.L—Surber v. Pearce, 195 A.2d 541, 97 R.L 40. 
Discretion not abused 

Colo.—In re Custody of Garcia, App., 695 P.2d 774. 
Conn.—^Turner v. Richardson, 162 A.2d 177, 147 Conn. 
423. 

N.H.—Joann P. v. Gary W., 441 A.2d 1161, 122 N.H. 
104 ^ 

Extension of time under subsequent statutory 
change 

N.Y.—Anonymous v. Anonymous, 243 N.Y.S.2d 549, 
40 Misc.2d 524. 

Commencement date discretionary 
La.—In re Greene, App., 300 So2d 516, writ den.. Sup., 
302 So.2d 621—Ducree v. Thomas, App. 4 Gr., 
415 So.2d 1009. 

26. Continuing jurisdiction 

Ark.—Wilkins v. Ford, 631 S.W.2d 298, 275 Ark. 469. 
Cal.—^Berry v, Chaplin, supra, n. 22. 

N.Y.—G v. H. 311 N.Y.S2d 126, 34 A.D.2d 860. 
31. Ariz,—Hazelctt v. State, supra, n, 2. 

Cal—Thurmond v. Superior Court of City and County 
of San Francisco, 59 Cal.Rptr. 273, 427 P.2d 985, 
66 C.2d 836. 

N.Y.—C v. L., 305 N.Y.S.2d 69, 61 Misc.2d 381. 
N.C.—State v. Thompson. 64 S.E2d 157, 233 N.C 345. 
Ohio—State ex rel Raydel v. Raible, 112 N.E2d 568, 
affd., App., 117 N.E2d 480,40 A.L.R.2d 950, app. 
dism. 120 N.E2d 590, 162 Ohio St. 74. 

Wyo.—Myuskovich v. State ex rd. Osborn, supra, n. 22. 
Expenses prior to entry of support order 
Colo.—In re Custody of Garcia, App., 695 P.2d 774. 
Denial held not improper 
Cal.—Kilcrease v. Kilcrease, supra, n. 16. 

Hospital and medical expenses 
Alaska—W. E W, v. D. A. M., 619 P.2d 1023. 

Cal.—Richter v. Superior Court for Los Angdes Coun¬ 
ty, 29 CaLRptr. 826, 214 C.A.2d 821—Guay v. 
Superior Court In and For Los Angdes County, 
305 P.2d 990, 147 C.A.2d 764. 

Fla.—de Moya v. de Pena, App., 148 So.2d 735. 

Md.—Powley v. Owens, 431 A.2d 749,49 Md.App. 349. 
Food and lodging furnished by tiiird parsons 
N.Y.—^Anonymous v. Anonymous, 265 N.Y.S.2d 827, 
48 Misc.2d 794. 

Cost of necessary psychotherapy 
N.Y.—^Anonymous v. Anonymous, 265 N.Y.S.2d 827, 
48 Misc.2d 794. 

Postnatal expenses properly included 

Ind.—Libertowski v. Hojara, 228 N.E2d 422, 141 Ind. 
App. 439. 

Postnatal expenses not included 

N.Y.—Soda V. Maigotta, 280 N.Y.S.2d 704, 53 Misc.2d 
967. 

Pregnancy and confinement expenses 

N.Y.—Miller v. Cole, 325 N.Y.S.2d 158, 68 Misc.2d 8. 
Pregnancy, confhianent and recovery 
III—Schultz V, Peder, 295 N.E2d 252, 10 IU.App.3d 
937. 

Mo.—Mueller v. Jones, App., 583 S,W.2d 222. 

33. N.Y.—Hough v. Ught, 89 N.Y.S.2d 361, 275 
App.Div. 299. 

Ohio—State ex rel Raydel v, Raible, supra, n. 31. 
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35. N.Y.—SchncKler \ Kennai, 47 N.Y S 2d 180. 267 
App.Div 58^, app. den. 48 N.YS.2d 471, 267 
App.Div 954. 

Apportiomnent of liability betweea both parents 

Iowa—Wchting \ Rotiinghauv, 204 N.W 2d 592. 

NY—Anonymous v. .Anonymous, 180 N.V.S2d 183, 
13 Misc. 718. affd 184 N.YS.2d 565, 7 A.D2d 
979~S. V. K., 335 N Y.S 2d 124, 70 Misc.ld 803. 

Subsequent husband 

Fla.—Sacks v. Sacks, 267 So. 2d 73, mand conf. to 269 
So.2d 425. 

36. Cal.—Daniels v. Daniels, 300 P.2d 335, 143 
CA2d 430. 

To mother or person having custody 

NJ—State V. Arbus, 148 A.2d 184, 54 N J.Super 76. 

37. Cal.—Wong v. Wong Hing Young, sujya. n. 22, 
Colo —^Yeager v. People, supra, n. 22. 

Payment to state improper 
Or.—Moore v. Gructtcr, 544 P2d 1047, 24 Or App. 
137. 

39. Cal.—Wong V. Wong Hing Young, supra, n. 22 
Minn.—State v. Sax, supra, n. 16 

Mo.—In re L-, 499 S.W.2d 490. 

N.Y.—Rhyne v Katleman. 133 N.Y.S.2d 221, 206 
Misc. 202, affd. 142 N.Y.S.2d 365, 285 App.Div. 
1140. 

§ 112. Arrest of Judgment 
Library References 
Children Out-of-Wedlock ‘5=»63. 

48. Hawaii—-Territory of Hawaii v. Duvauchelle, 40 
Haw. 534. 

N.C—State v Black, 5 S.E.2d 313, 216 N.C 448— 
State V, Coppedge, 94 S E.2d 569, 244 N.C. 590— 
State V. Smith, 97 S.E2d 44^ 246 N.C 118. 

Pa.—Com. V. Harbaugh, 179 A.2d 656, 197 Pa.Super. 
587—Com. V. Stuckey, 86 Dauph. 314. 

Disallofred nhere prima facie case established 

Pa—Cdm. V. Nathanic, 13 D. & C.2d 383. 

§ 113. Amendment of Judgment 
Library References 
Children Out-of-Wedlock «=»63. 

50. Ala.—Franklin v. State, suina, n. 2. 

51. Ind.—Barkey v. Slowell, 70 N.E2d 430, 117 Ind. 

Afqj. 162. * 

§ 114. Opening, Vacation, or Modi- 
Hcation of Judgment 

Library References 
Chfldren Out-of-Wedlock «=»63. 

53. CaL—SIcvats v. Feustal, 28 Cal.Rptr. 517, 213 
C.A,2d 113. 

Ccmn.-State v. Bashura, 436 A.2d 785, 37 Conn.Sup. 
745. 

III.—Clark V. Biown, 257 N.E2d 565, 121 llI.App.2d 
280. 

Ind.—Barkey v. Stowell, 70 N.E2d 430, 117 Ind.App, 
162—Duncan v. Binfoixl, 278 N.E2d 591, 151 
Ind. App. 199. 

NJ.—Kopak V. Polzer. 72 AJd 869, 4 NJ. 327. 

N.Y.—Ribaudo v. Schwartzer, 216 K.Y.S.2d 36, 13 
A.D.2d 916—Anonymous v. Ancmymous, 255 N.Y, 
SJd 122, 44 MiscJd 721. 

Pa,—Com. V. Grendzinske, 31 Northumb,LJ. 86 — 
Com. ex rel. Kemper v. Kemper, 10 Lebanon 
401-Onn, ex rel. Marshall v. Ebbert, 243 A.2d 
143, 212 Pa.Super. 553. 

S.C—SofUth Carolina Dept of Social Services v. John¬ 
son. 252 S.E2d 558, 272 S.C 351, 

Tex.—Magana v. Magana, Civ.App., 576 S.W.2d 131. 
Wash.-Sme v. Coffey, 465 P.2d 665,77 Wash.2d 630. 


Void order 

NY—C V. B, 323 N Y.S 2d 815, 37 A.D.2d 567 
NC—Slate v Walton, 254 SE2d 661, 41 NC.App 
281 

Wi,—Slate ex rel Wall v Sovinski, 291 N.W 344, 234 
Wis 336. 

Discretion held abused 

Fla.—Crosby s Calhoun, 76 So 2d 297. 

Discretion held not arbitrary 

Conn.-Cichy v Kostyk. 125 A 2d 483, 143 Conn 688. 

Discretion held not abused 

D C.—Curtis V U.S, Man App., 150 A 2d 473 

Ind.—Moe \ Koe, 330 NE2d 761. 165 Ind.App. 98. 

N M.—Hernandez v. Anaya. 340 P.2d 838, 66 N.M. 1. 

Okl.—Benson v. State ex rel. Evans, 375 P.2d 958 

Lack of jurisdiction to vacate 

D.C—Curtis V U.S., Mun App., 150 A.2d 473 

Vacation of support order not required 

Pa.—Com. V, Jainnini, 181 A 2d 879, 198 Pa.Super. 144. 

Grounds held improper 

Ala —State ex rel. Moore v Stnckland, 268 So.2d 766, 
289 Ala. 488. 

Hi.—LaLacker v Stuckey. 189 N.E2d 676, 40 Ill 
App.2d 341. 

Grounds held insuffident 

Fla.—D R -T. V. O. M., App, 244 So 2d 752. 

III.—People ex rel. Yancey v. McClendon, 279 N E 2d 
414, 3 III App.3d 638. 

Minn —State v. Bus&mger, 230 N W.2d 601, 304 Minn. 
323. 

Miss.—Lawrence v. Grant, 184 So 2d 412—Donaldson 
V. Pontcaoc County Welfare Dept., 445 So.2d 1377. 
N.Vi-E V. Leary, 315 N.Y.SJd 319, 63 Misc 2d 857. 
Pa.—Com. V. Boggio, 205 A.2d 694, 204 Pa.Super. 434. 
Grounds held proper 

Ind.—Jordan v, Johnson, 211 N E.2d 623, 138 Ind.App. 
53. 

Proceeding held dvi! in nature 
III.—People ex rel. Yancey v. McClendon, 279 N.E2d 
414, 3 Ill.App.3d 638. 

Limitations 

Ill.—People ex rel. Garcia v. Garrison, 213 N.E.2d 145, 
65 Ill.App.2d 208. 

Evidence 

Me.—Cousins v. Hooper, 224 A.2d 836 

Parties 

Me.—Cousins v. Hooper, 224 A.2d 836 

Proceedings 

Me.—Cousins v. Hooper, 224 A.2d 836 
Vacation of foreign decree 
N Y.—Johnson v. Berger. 273 N.Y.S.2d 484. 51 Misc.2d 
513. 

A court will not reopen a paternity 
judgment on the basis of technological 
advances in biood-testing tech¬ 
niques.”*^ 

53.5. N.Y.—Lascaris on Behalf of Holl v. Hinman, 
466 N.Y.S.2d 922, 120 Misc.2d 954. 

Wis.—State ex rel. R.A.S. v. J.M., 338 N.W.2d 851,114 
Wis.2d 305. 

54. Cal.—Lynn v. Hubbard, 102 Cal.Rptr. 303, 25 
C.A.3d 603. 

Fla.—D. R.-T. v. O. M., App., 244 So.2d 752. 

Ind.—Hunsucker v. Dye, 123 N.E.2d 925, 125 lnd.App. 
247. 

Mich.—Mitchell v. Maurer, supra, n. 15. 

Neb.—Riedcrcr v. Siciunas, 228 N.W.2d 283, 193 Neb. 
580. 

N.Y.—Davies v. Gray. 191 N.Y,S.2d 759, 9 A.D.2d 
675. 

N.C—State v. Bowser, 61 S.E2d 98, 232 N.C. 414. 
Okl.—Benson v. State ex rel. Evans, 375 P.2d 958. 
Wash.—State v. Coffey, 465 P.2d 665, 77 Wash.2d 630. 
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58 Cal.—De Sylva v Ballentine, 197 P2d 359, 87 
Cal App.2d 643—Stebbms v. Imerman, 98 Cal. 
Rptr. 865, 21 C.A.3d 942. 

Fla— Peterson v. Paoli, 44 So 2d 639, 16 A L.R.2d 
1094 —Murray v. Murray, App., 117 So.2d 425. 
Iowa— Wehhng v. Rottmghaus, 204 N.W.2d 592. 

La—Rousseau v Bartell, 70 So.2d 394, 224 La. 601. 
Mich.—Van Laar v Rozema, 288 N.W.2d 667, 94 
Mich App. 619. 

Neb.—Riederer v Siciunas, 228 N.W.2d 283, 193 Neb. 
580. 

N.V.— Hough V. Light, supra, n 33. 

Ohio—State ex rel. Niven v. Tomblin, 81 N.E.2d 637, 
82 Ohio App. 376—State ex rel. Raydel v. Raible, 
supra, n. 32. 

Statute not applicable to partially invalid judgment — 
State ex rel. Lang v. Civil Court of Milwaukee County, 
supra, n. 2. 

Hearing required 

N.Y—Anonymous v. Anonymous, 178 N.Y.Sld 129, 
14 Misc.2d 622. 

Matters considered 

Fla.—Ibanez v. Salazar, App.. 459 So.2d 346, review 
den. 467 So.2d lOOO. 

N.Y.—Anonymous v. Anonymous, 178 N.Y.S.2d 129, 
14 Misc.2d 622. 

Reopening judgment of paternity not authorized 
Wis,—State ex rel. Green v. Williams, 183 N.W.2d 37, 
49 Wis.2d 752. 

Change of circumstances 
N.Y.—Keyes v. Lowery, 332 N.Y.S.2d 953, 39 A.D 2d 
829. 

60. Fla.—^Johnson v. Johnson, App, 395 So.2d 640. 
ni.— People ex rel. Covington v. Johnson, 224 N.E.2d 

664, 79 Ill.App.2d 266. 

N.C.—State v. Duncan, supra, n. 22. 

Wis.—State ex rel. Wall v. Sovinski, supra, n. 53. 

61. Pa.—Com. V. Yamall, 57 Pa.Dlst. & Co. 214, 34 
Del Co. 64. 

62. Pa.—Com. v. Vespaziani, 6 D. & C.2d 43, 17 
Beaver 140—Com. v. Vespaziani, 6 D. & C.2d 43, 
17 Beaver 140. 

Wb.—S tate ex rel. Lang v. Civil Court of Milwaukee 
County, supra, n. 2. 

Further order 

(2) Other matters. 

N.Y.—Department of Social Services v. A, 314 N.Y. 
S 2d 808, 64 Misc.2d 349. 

Pa.—Com. ex rel Johnston v. Kuhns, 44 West. 277, 

Lump sum settlement 

N.Y.—Rhyne v. Katleman, supra, n. 39. 

63. N.Y.—Anonymous v. Anonymous, 255 N.Y.S,2d 
122, 44 Misc.2d 721. 

Removal to another state 

Okl.—Benson v State ex rel. Evans, 375 P-2d 958. 

Striking judgment^ Trial court 
does not have power to strike a judg¬ 
ment of a bastardy conviction after 
expiration of term at which sentence is 
imposed,in the absence of any 
showing of fraud,or that perjured 
testimony at the trial was knowingly 
and intentionally used by the state.*^ ’^ 

63.5. Md.-Carr v. State, 146 A.2d 192, 218 Md. 318. 
63.10. Perjured testimony by itself is no evi¬ 
dence of fraud 

Md.—Carr v. State, 146 A,2d 192, 218 Md. 318. 
Intrinsic fraud not a basis 
Or.—Watson v. State, 694 P.2d 560, 71 Or.App. 734, 
review withdrawn 701 P,2d 432, 299 Or. 204. 

Rule not changed by treating motion to strike as 
petition for wit of error coram nobis 
Md.—Carr v. State, 146 A.2d 192, 218 Md. 318. 
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Consent order impeachable only for f^ud in 
procurement 

Tenn.—Smelcer v. Broyles, 465 S.W.2d 355, 255 Tenn 
187. 

63.15. Md.—Carr v. State, 146 A 2d 192, 218 Md. 
318. 

Order dismissing complaint and 
discharging defendant cannot be set 
aside in absence of retention or reac¬ 
quisition of jurisdiction by the trial 
court.*’^-2° 

63.20. Jurisdiction held lacking 

HI—Patts V. Rogers. 187 N.E2d 285, 38 Ill.App2d 
306. 

Record held not to establish jurisdiction 
III—Patts V. Rogers, 187 N.E.2d 285, 38 IlI.App.2d 
306. 

Statutory proceedings to assume jurisdiction 
must be followed 

III—Patts V. Rogers, 187 N.E2d 285, 38 IllApp2d 
306. 

§ 115. Operation and Effect 
Library References 

Children Outrof-Wedlock <®=>63, 
68. 

64. Ala.—Ward v. State. 170 So.2d 500, 42 Ala.App. 
529, cert. den. 170 So.2d 504, 277 Ala. 703—Jul¬ 
ian V. Julian, Civ.App., 402 ^.2d 1025. 

Cal.—Los Angeles County v. Superior Court for Los 
Angeles County, 177 CalRptr. 70, 123 CA.3d 988. 
Ga.—Bailey v. State, 105 S.E2d 320, 214 Ga. 409. 
Nev.—Harris v. Hams, 591 P.2d 1147, 95 Nev. 214. 
N.J.—E V. 0., 232 A.2d 401, 50 NJ. 93. 

N.Y.—In re Perez’ Estate, 330 N.Y.S.2d 881, 69 
Misc.2d 538. 

N.C.—State v. Clonch, 89 S.E2d 469, 242 N.C. 760. 
Ohio—State v. Lockwood, App., 160 N.E.2d 131. 

Or.—State ex rel. Adult and Family Services Division v. 

Hansen, 634 P.2d 256, 54 Or.App. 47 
Pa.—R. J. K. V. B. L, 420 A.2d 749, 279 Pa.Super. 71. 
Finding of nonparentage 

N.Y.—Melis v. Department of Health of City of New 
York, 24 N.Y.S.2d 51, 260 App.Div. 772. 

Tenn.—Bower v. Lunney, 178 S.W.2d 91,27 Tenn.App. 
87. 

Not guUty determination as res judicata 
Or.—State v. Morrow, 75 P.2d 737, 158 Or. 412, reh. 
den. 76 P.2d 971, 158 Or. 412. 

Conclusive as to existing conditions 
Cal—De Weese v. Unick, 162 CalRptr. 259, 102 
C.A.3d 100. 

Fla.—Crosby v. Calhoun, supra, n. 53. 

N.C.—State v. Robinson, 95 S.E.2d 126, 245 N.C. 
10—State V. Coffey, 164 S.E.2d 39, 3 N.C.App. 
133. 

Pa.—Com. ex rel. Kemper v. Kemper, 10 Lebanon 401. 
Nonsuit^alone no bar to subsequent prosecution 
N.C.—State v. Ferguson, 92 S.E2d 197, 243 N.C. 766. 

Pendente lite order 

Cal.—Guay v. Superior Court In and For Los Angeles 
County, 305 P,2d 990, 147 C.A.2d 764. 

Order denying temporary support not determi¬ 
native of issue of paternity 
Cal.—Whitney v. Whitney, 337 P.2d 219, 169 C.A.2d 
209. 

Order held not binding 

U.S.—Conlon v. Schweiker, D.C.Tex., 537 F.Supp. 158. 
Cal.—Ruddock v. Ohls, 154 aiRptr. 87, 91 C.A.3d 
271. 

Mass.—Com. v. Dias, 432 N.E2d 506, 385 Mass. 455— 
Symonds v. Symonds, 432 N.E2d 700, 385 Mass. 
540. 

Neb.—State ex rel Cochrane v. Blanco, 128 N.W.2d 
615, 177 Neb. 149. 


N.Y —People on Complaint of Lovelace v Arcjen, 187 
N Y.S.2d 437. 8 A D 2d 923—Kehn v Mainella, 
242 N.Y.S.2d 732, 40 Misc.2d 55. 

Or.—State ex rel Adult and Family Services Division v. 
Copeland, 607 P.2d 222. 45 Or.App 35. 

Collateral attack 

Anz —Bill By and Through Bill v. Gossett, App, 647 
P.2d 649, 132 Anz. 518. 

Colo.—Dalton v. People in Interest of Moors, 360 P.2d 
113, 146 Colo. 15. 

Ind.—Capital Indemn. Ins. CO. v. State ex rel Martin, 
192 N.E2d 766, 135 Ind.App 160. 

N.Y.—Keyes v. Lowery, 332 N.Y.S2d 953, 39 A.D.2d 
829 

N.C.-Stephens v. Worley, 277 SE2d 81. 51 N.C.App. 
553. 

Granting of rehearing implicit in second decree 
Ala.—Kamp v. Morang, 173 So.2d 566, 277 Ala. 575. 
Unauthorized provision in judgment held inef¬ 
fective in subsequent adoption proceedings 
Wash.—Parsons v. Stout, 457 P.2d 544, 76 Wash.2d 
437. 

Presumption in favor of legitimacy of trial ma¬ 
chinery 

Ga.—Wade v State, 212 S.£.2d 466, 133 Ga.App. 810. 

Res judicata 

Utah—Szarak v. Sandoval, 636 P.2d 1082. 

Relitigation of paternity precluded 
Cal—Guardianship of Claralyn S, 5 Dist., 195 Cal. 
Rptr. 646, 148 C.A.3d 81. 

Support action by county no bar to paternity 
action by child 

N.C.—Settle By and Through Sullivan v. Beasley, 308 
S.E.2d 288, 309 N.C. 616. 

65. Pa.—Com. v Fnedman, 67 Pa.Dist. & Co. 49, 62 
York Leg.Rec. 112. 

66. Ala.—Moore v. LeFlore, 260 So.2d 585, 288 Ala- 
315. 

Fla.—T. J. K. V. N. B., App., 237 So 2d 592. 

N.Y.—Houston v. Houston. 99 N.Y.S.2d 199, 199 Misc. 
469—^People ex rd. Bygland v. Gouse, 134 N.Y. 
S.2d 328, affd. 141 N.Y.S.2d 503, 285 App.Div. 
1077. 

Ohio—State ex rel Love v. Jones, 128 N.E.2d 228, 98 
Ohio App. 45, 50 A.L.R.2d 1022. 

Tenn—CJA quoted in Bower v. Lunney, 178 S.W.2d 
91, 96, 27 Tenn.App. 87. 

Not conclusive on state 

Ohio—State v. Schwartz, 30 N.E.2d 551, 137 Ohio St. 
371. 

Not sufficient for inheritance purposes 
Ind.—Burnett v. Camden, 255 N.E.2d 650, 253 Ind. 
354. cert. den. 90 S.Q. 2202. 399 U.S. 901, 26 
L.Ed,2d 556. 

Not conclusive as to paternity in subsequent 
civil action 

N.C.—Smith v. Burden, 228 S.E2d 662, 31 N.C.App. 
145. 

Pa.—Com. ex rd. Allen v. Henderson, 446 A.2d 612, 
300 Pa.Super. 274. 

67. N.Y—Zawislak v, Schwartz, 443 N.Y.S.2d 733, 
84 A.D.2d 695. 

Legitimation gives full legal ’status 
to a child, but filiation does not.®^-^ 

67.1. N.Y.—Czajak v, Vavoncse, 428 N.Y.S.2d 986, 
104 Misc.2d 601. 

§ 116. Enforcement of Order for 
Support 

Library References 
Children Out-of-Wedlock <s=»63, 
69. 
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The power of the court to enforce an 
order for support has been adjudi- 
cated.**^-^ 

67.5, N Y.—Zawislak v. Schwartz, 443 N.Y.S.ld 733, 
84 A.D.Id 695 
Assignment of wages 
D.C.—Martin v. Tate, App., 492 A 2d 270. 
Reimbursement of governmental agency 
N Y.—Department of Social Services v. A, 314 N.Y. 
S.2d 808, 64 Misc 2d 349. 

Increase in support payments 
III—People ex rel Spicer v, Coleman, 391 N.E2d 46, 
28 IllDec 847, 72 IllApp.Sd 631. 

68. N Y.—Aurora G. v. Harold Aaron G., 414 N.Y. 
S.2d 632, 98 Misc 2d 695. 

Pa.—Com. ex rel Romanishan v. Domitrovitch, 36 
North. 108. 

69. In Pennsylvania, etc. 

(2) Other cases.—Com. v. Weiss, 28 Erie Co. 186 
71. Conn.-White v. Kdity, 22 A.2d 775, 128 Conn. 
313 

Ga.—Wilson v Chumney, 103 S.E2d 552, 214 Ga. 120. 
Ind.—Barkey v. Stowdl, 70 N,E2d 430, 117 Ind.App. 
162—Duncan v.' Binford, 278 N.E2d 591, 151 
Ind. App. 199. 

Examination of proposed bond 
Ga.—Young v. State, 68 SE2d 219, 85 Ga.App. 122. 
Reduction of amount of writ held not abuse of 
discretion 

Cal.—Slevats v. Feustal, 28 CalRptr. 517, 213 C.A.2d 
113. 

Issue of father*s willingness and ability to pay 
Wash.—State v Pearson, 538 P.2d 567, 13 Wash.App. 
870. 

Blood test 

U.S.—Matter of Lascans, 432 N.Y.S.2d 426, 105 
Misc.2d 501. 

The enforcement of arrearages must 
be in accordance with the prescribed 
statutory time.’*^ 

71.5. Ill—People ex rel. Foster v. Louder, 423 
N.E2d 1272, 53 IllDec. 468, 97 Ill.App.3d 1104. 
N.Y.—Commissioner of Welfare v. De Santos, 157 N.Y. 
S.2d 854, 4 Misc.2d 515—Commissioner of Social 
Services v. De Jesus, 444 N.Y.S.2d 107, 85 A.D.2d 
505. 

Tenn.—Wilson v. Bowman, App., 622 S.W.2d 58. 
Residual will clause ineffective to discharge or¬ 
der 

Cal.—Lynn v. Hubbard, 102 ai.Rptr. 303, 25 C.A.3d 
603. 

Enforcement of support of a nonresi¬ 
dent mother and illegitimate child may 
be by action under liie Uniform Recip¬ 
rocal Enforcement of Support 

71.10. Prosecution within state required 
Pa.—Com. V. Donnelly, 14 D. & C.2d 40, 45 DelCo, 
123. 

No jurisdiction to determine paternity 

Colo.—Aguilar v. Holcomb, 395 P.2d 998, 155 Colo. 
530. 

Order of foreign state, where children residing, 
not enforceable 

Colo.—Aguilar v. Holcomb, 395 P.2d 998, 155 Colo. 
530 

Misnomer of putative father in foreign jndg- 
.. ment 

Iowa—Engelson v. Mallea, 180 N.W.2d 127. 

Under some statutes the court 
granting an order of support has juris¬ 
diction to enforce it even though the 
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child is temporarily in a foreign coun- 

txj.V 

71.15. N.Y.—Anonymous v Anonvinous, 255 N Y 
S.2d 122, 44 Misc2d 721 

§ 117. -Imprisonment 

Library References 
Children Out-of-Wedlock ^63, 
69, 71. 
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72. Conn.—White v. KeUty, supra, n. 71 
Ind.—Barkey v. Stowell, supra, n 51. 

N,Y.—Commissioner of Welfare v. De Santos, IS'J N.Y 
S.2d 854, 4 Misc.2d 515. 

Ohio—State ex rd. Love v Jones. 128 N E.2d 228, % 
Ohio App. 45, 50 A.L.R.2d 1022. 

Pa.—Commonwealth v. Weir, 45 Berks Co 17. 

S.D.—Acker v. Adamson, 293 N W. 83, 67 S.D. 341 
W.Va.—State ex rel. Cottrill v. Jarvis, 5 S.E 2d 115, 121 
W.Va, 496—State ex rel. Toryak v. Spagnuolo 289 
S.E2d 465, op. recalled 292 S.E2d 654. 

Statnte inTalid 

Iowa—State ex rd.’Bissell v, Devore, 281 N W. 740,223 
Iowa SIS. 118 A.L.R. 1104. 

Conditional suspension of sentence 

N.C—State v. Fowler, 177 S.E2d 385, 277 NC. 305. 

73. D.C.—^Johnson v. Johnson, Mun.App., 183 A.2d 
916. 

Ga.—Tumipseed v. State, 279 S E.2d 725, 158 Ga.App. 
266. 

N.C—State v. Bowser. 61 S.E.2d 98, 232 N.C 414. 

74. Ind.—Curry v. Maynard, supra, n. 2—State ex rel. 
Taylor v, Offutt, 135 N.E2d 241, 235 Ind. 552. 

Minn.—State v. Fuenit, 168 N.W,2d 1. 283 Minn. 391. 
N.M.—State ex rel. Dept, of Human Services v. Rael, 
642 P.2d 1099, 97 N.M 640 
OkL—Ex parte Mitchell, 113 P.2d 979, 189 Okl. 51, 
Utah—State v. Calder, 215 P.2d 912, 117 Utah 358. 
InheFent power of court 
(2) Other decisions. 

Ga.—Wilson v. diumney, 103 S.E.2d 552, 214 Ga. 120. 
S.D.—Acker v. Adamson, supra, n. 72. 

Collateral attack improper 
D-C—Curtis V. US.. MuiuApp , 150 A.2d 473. 
Liability siriMeqnent to commitment continues 
Ky.—Mays v. Com., 363 S.W.2d 110,99 A.LR.2d 744. 
Moot contempt order not appealable 
HI.—People ex rcL Hynde v. Hopper, 205 N.E.2d 647, 
56 IU.App.2d 152. 

Contempt not precluded by insufficiency of sup¬ 
port order 

Ga.-4>owdI V. State, 305 S.E2d 646,166 Ga.App. 780. 

75. Colo.—Peoide In Interest of F.S.B., App„ 640 
P.2d 268. 

Wash.—State v. Sanchez, 104 P.2d 464, 4 Wash.2d 432. 

Order imist be nude niider stetnte and violated before 
defendant can be punished for contempt.—Allen v. 
State, 99 P.2d 141, 186 Ota, 528. 

76. Ind.—Bowers v. Axsom, 274 N.E2d 287, 149 
Ind Jtpp. 544. 

N.D.—State v. Hollinger, 287 N.W. 225, 69 N.D. 363— 
Acker v. Adamson, supra, n. 72. 

77. Ala.—Zdgirt' V. Butler, Gv.App., 410 So.2d 93. 
Pa.—Com. ex rd. Wright v. Hendrick, 312 A.2d 402, 

435 Pa. 36. 

Utah—State v. Calder, supra, n. 74. 

Indigeiicy considered 

Oliio-Bigiby v. Bates, 391 N.E2d 13H 59 Ohio Misc. 
51, 13 0.0.3d 260. 

PL-Com. ex rel. Parrish v. Oiir, 304 A.2d 158, 451 
Pa. 427. 
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85. In Pennsylvania 

<2) Other cases 

Pa.—Commonwealth v Weir, supra, n 72 

May not be indetinite 

W.Va.—State ex rel Cottnll v Jarvis, supra, n 72. 

Usual rules of probation apply to pa¬ 
ternity cases.*'^- 

86.5. Discretion held not abused 
D.C.—Stevens v Distnct of Columbia, Mun App, 127 
A.2d 147. 

92 Ky—Commonwealth ex rd. Powell v. Ross, 126 
S.W.2d 150, 277 Ky. 212. 

W.Va.—State ex rd. Cottrill v, Jarvis, supra, n. 72. 
93. K> — CJ.S. dted in Mays v. Com., 363 S.W.2d 
no. Ill, 99 AL.R.2d 744. 
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95 N.C.—State v. Robinson, 103 S.E2d 376, 248 
N.C 282. 

96 Ky,—Commonwealth ex rd. Powell v. Ross, su¬ 
pra, n. 92. 

98. Ark.—Wilkins v. Ford, 631 S.W 2d 298, 275 Ark. 
469 

99. N.C—State v. Robinson, 103 S.E.2d 376, 248 
N.C. 282 

§ 118. Necessity 

Library References 
Children Out-of-Wedlock »s=>70. 

1 NJ —Price V State. 190 A. 846, 121 NJ.Eq. 436, 
affd. 196 A. 741, 123 NJ.Eq. 327. 

N.Y,—Anonymous v. Anonymous, 178 N.Y.S.2d 129, 
14 Misc.2d 622. 

Bond not authorized in proceeding instituted by 
mother 

Mo.—Brooks v. Kunz, App., 597 S.W.2d 183, app. after 
remand 637 S.W,2d 135. 

NJ.—State V. Arbus, 148 A.2d 184, 54 NJ.Super. 
76—State (F) v. M.. 233 A.2d 65, 96 N.J.Supcr. 
335. 

Posting bond held not immunity from subse¬ 
quent prosecution 

Ga,—^Willbanks v. State, 158 S.E2d 274, 116 Ga.App. 
698. 

Surety not required 

Ohio-Baugh v. Carver, 444 N.E2d 58, 3 Ohio App.3d 
139, 3 O.B.R. 157. 

2. Ga.—^Whdess v. State, 81 EE2d 891, 90 Ga-App. 

39. 

3. Conn.—White v. Keilty, 22 A.2d 775, 128 Conn. 

313 , 

4. Cal,—De Sylva v. Ballentinc, 215 P.2d 780, 96 

CaI.App.2d 503. 

5. Ind.—Tarver v. Dix, App., 421 N.E2d 693. 

§ 119. To Whom Payable 
Library References 
Children Out-of-Wedlock «=»70. 

7. Ky,—Commonwealth ex rel. Powdl v. Ross, 126 

S.W.2d 15a 277 Ky. 212. 

8. Conn.—White v. Kdlty, supra, it 3. 

§ 120. Requisites and Validity 

Library References 
Children Out-of-Wedlock <s=»70. 
12. Erroneous obligee 

Pa.—Commonwealth, to U« of v. Showalter, 31 Pa. 
Dist. & Co. 588. 
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13. Discharge on insufficient bond held im¬ 
proper ^ 

Kan.— State ex rel. McGhee v. Settlemeyer, 250 P.2d 
830, 173 Kan 671 

14 W.Va—State ex rel. County Court of Pleasants 
County ^v. Anderson, 87 S.E 2d 249, 140 WVa. 
827 

page 200 

18. NJ,—Price v. State, supra, n. 1. 

19. NJ.—Price V. State, supra, n. 1. 

21. Under Georgia statutes 

(1) Ga.—Dailey v. State, 118 SE.2d 379, 103 Ga. 
App. 117, 

(5) Other matters. 

Ga.—Dailey v. State, 118 S.E2d 379, 103 Ga.App. 117. 
23. Ga.—Scoggins v. State, 106 S.E2d 39, 98 Ga.App. 
360. 

Amount held not unreasonable 

(2) Other instances 

W.Va.—State ex rel. County Court of Pleasants County 
V. Anderson, supra, n 14. 

Amount held sufficient 

Ill.—People ex rel. Perz v. Schneemilch, 227 N.E.2d 
132, 82 IIl.App.2d 371. 

§ 121. Liability on Bond 
Library References 
Children Out-of-Wedlock <^70, 

27. Pa.—Commonwealth v. Kralick, 18 Lehigh Co. 
EJ. 27. 

Rearrest of principal 

W.Va.—State ex rel. County Court of Pleasants County 
V. Anderson, supra, n. 14. 

28. Ohio—State ex rel. Adkins v. Mefford, 61 N.E2d 
635, 75 Ohio App. 215. 
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42. N.J.—Price V. State, supra, n. 1. 

43 .NJ-—Price v State, supra, n. 1. 

§ 123. - Summary Proceedings 

Library References 
Children Out-of-Wedlock ^70. 

44. Pa.—Commonwealth v. Kralick, supra, n. 27. 

§ 124. -Actions 

Library References 
Children Out-of-Wedlock <s»70. 
page 202 

47. N.J —Price v. State, supra, n. 1. 

52. N.J.—Pnee v. State, supra, n. 1. 

53. NJ.—Price v. State, supra, n. 1. 

59. Pa,—Commonwealth to Use of v. Showalter, su¬ 
pra, n. 12. 

64. Ind.—Capital Indemn. Ins. Co. v. State ex rel. 
Martin, 192 N.E2d 766, 135 Ind.App. 160. 

§ 125. -Amount of Recovery 

Library References 
Children Out-of-Wedlock <s»70. 

66. Ohio—State ex rel. Adkins v. Mefford, supra, n. 
28. 

§ 126. New Security 
Library References 
Children Outrof-Wedlock <®»70. 
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Since the publication of Corpus Juris 
Secundum, it has been held that the 
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court may not, on the insolvency of the 
surety, require a new recognizance^'’' 

70,1. Md.—State v. Fleming, 195 A. 392, 173 Md 
192. 

§ 127. Refusal to Give Security 
Library References 
Children Out-of-Wedlock <s=>70. 

71. Condition precedent 

Ga.—Simmons v. State, 105 S.E.2d 356, 98 Ga.ADD 
159. 

Issues 

Ga.—Curry v. State, J04 S.E.2d 148, 97 Ga.App 702— 
Adams v. State, 108 S.E.2d 143, 99 Ga.App 301. 

Presumption rebuttable 

Ga.—Adams v. State, 108 S.E.2d 143, 99 Ga.App. 301. 

Evidence held insufficient 

Ga.—Curry v. State, App, 104 S.E2d 148 

§ 128. In General 
Library References 
Children Out-of-Wedlock <s=>72. 

76. Aria.—State v. Hicks. 211 P.2d 473. 69 Ariz. 208 
Conn.—Stroman v. Gilbert, CinA.D, 197 A.2d 99, 2 

Conn.Cir. 179. 

Fla.—Bland v, Mitchell, App., 231 So.2d 224, approved, 
Sup., 245 So.2d 47. 

N.Y.—In re Clausi, 73 N.E2d 548, 296 N.Y. 354. 
Tenn.—Hatcher v. State ex rel. McGill, 142 S.W.2d 326, 
24 Tenn.App. 213. 

77. Colo.—Sclk V. Ramsey, 132 P.2d 454, 110 Colo. 
223. 

Ill—Mowery V. Karas, 183 NE.2d 35, 35 inApp.2d 
406. 

. N.Y.—In re Clausi, supra, n. 76—In re Bancroft, 96 
N.Y.S.2d 109, 276 App.Div. 485—Sheffer v. CofTm, 
156 N.Y.S.2d 767, 2 A.D.2d 95a rearg. and app 
den. 160 N.Y.S.2d 382, 3 A.D.2d 805^huerf v. 
Fowler, 169 N.Y.S.2d 749, 3 N.Y.2d 987, 147 
N.E.2d 253. 

Tenn—Neely v. State, 146 S,W.2d 140, 177 Tenn. 65. 

79. Minn.—State v. Tofteland, 11 N.W.2d 826, 216 
Minn. 128. 

80. Ind.—Kessler v. Williston, 75 N.E2d 676, 117 
lnd.App. 690—^Parliament v. Taber, 100 N.E2d 
902, 121 Ind.App. 559. 

NJ.—M. V. F, 151 A.2d 222, 55 N.J.Super. 548. revd. 

on oth. gids. 158 A.2d 334, 60 N.J.Supcr. 156 
N.Y,—Cardinal v. Green, 290 N.Y.S.2d 858, 30 A.D.2d 
711. 

N.C—State v. aement, 54 S.E2d 919, 230 N.C. 614. 
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81. Ohio—State ex rel. Pennington v. Barger, 57 
N.E2d 815, 74 Ohio App. 58—State ex rel. 
Brooks V. Smith, App., 81 N.E2d 318. 

82. N.Y.—Coromis»oner of Public Welfare of City of 
New York on Complaint of Marchant v. Simon, 
supra, n. 80. 

Tenn.—State ex rel. Cupp v. Maples, 122 S.W,2d 450, 
174 Tenn. 27. 

Review by New York court of appeals 

N.Y.—Commissioner of Public Welfare of City of New 
York, on Complaint of Marchant, v. Simon, supra, 
n. 80. 

Generally, lower court’s decision, if 
correct, can be sustained on appeal on 
any ground within the pleading and 
proof.*^^ 

82,5. Wash.—State v. Klinker, 537 P.2d 268, 85 
Wash.2d 509. 


§ 129. Persons Entitled 
Library References 
Children Out-of-Wedlock <s=72. 

83 Cal —Price v. Price, 5! Cal Rptr. 659, 242 CA 2d 
705—Stargell v. Stargell, 69 Cal.Rptr. 715, 263 
C.A.2d 504 

Mmn—State v Sax, 42 N.W 2d 680, 231 Minn 1, 18 
A.L R.2d 929. 

NJ.—Thatcher v. Hackett, 1 A.2d 438, 16 N.JMisc. 
459—Tuohy v Boynton, 68 A.2d 851, 5 N.J Super. 
265 

R.I—Surber v Pearce. 195 A.2d 541, 97 R.I 40. 
Wash.—State v. Casey, 503 P2d 1123, 7 Wash App. 
923. 

Compliance with judgment constituting waiver 
N.C.—State v. Hairston. 100 &E2d 847, 247 N.C 395 
State 

Cal.—In re Marriage of Guardino, 156 Cal.Rptr 883, 
95 C.A 3d 77. 

Conn.—Durso v, Misiorek, 485 A.2d 1309, 3 Conn 
App, 212, certification gr. 492 A.2d 1240, 196 
Conn. 804. 

84 N.C—State v. Coffey, 164 S.E.2d 39, 3 N.CApp. 
133. 

85. Ohio-State v. Schwartz, 35 N.E.2d 860, 67 Ohio 
App. 69. 

Pa.—Com. ex rel. Miller v, Ebbert, 135 A.2d 826, 184 
Pa Super. 578. 

86. Conn,—Stroman v. Gilbert, Cir.A.D., 197 A,2d 
99, 2 Conn.Cir. 179. 

Minn.—State v. Sax, supra, n. 83—State v. E. A. H , 75 
N.W.2d 195, 246 Mmn. 299. 

NJ.—Leonard v. Werger, 122 A.2d 777, 21 NJ. 539. 
Wash.—State v Casey, 503 P.2d 1123, 7 Wash.App 
923 

Dependent on original proceedings 

N.J.—Thatcher v, Hackett, supra, n. 83. 

87. Director of welfare 

NJ.—Thatcher v. Hackett, supra, n. 83. 

N.C.—State v. Coffey, 164 S.E.2d 39. 3 N.CApp. 133. 
General statute not applicable 
Del.—^State, on Complaint of Johnson, v. Wright, 3 
A.2d 74, 9 W.W.Harr. 552. 

91. N.J,—Kopak V. Polzer, 72 A.2d 869, 4 N.J. 327. 

§ 130. Decisions Reviewable 
Library References 
Children Out-of-Wedlock 

92. Ariz.—State v. Nerini, 151 P.2d 983, 61 Ariz. 503. 
Cal—Kyne v. Kyne, ICO P.2d 806, 38 Cal.App.2d 

122—Carbone v. Superior Court of Napa County, 
117 P.2d 872, 18 Cal.2d 768, 136 A.L.R. 1260- 
Hughes V. Hughes, App., 271 P.2d 172. 

Del—State v. Grace, 286 A2d 754. 

Fla.—Crepaldi v. Wagner, App., 128 So.2d 759—Bland 
y. Mitchell, 245 So.2d 47. 

Ind.—Salazar v. Senior, 278 N.£.2d 332, 151 Ind.App. 
144. 

N.Y.—Commissioner of Welfare v. Roman, 100 N.Y. 
S.2d 282, 277 App.Div. 388, rearg. and app. den. 
101 N.Y.S.2d 730, 277 App.Div. 1104. 

Ohio—State of Ohio ex rel Gill v. Volz., App., 82 
N.E2d 762. 

Pa.—Coin. v. Fox, 124 A.2d 628, 181 Pa.Super. 292. 
Tenn.—Young v Willis, 436 S.W.2d 445, 58 Tenn.App. 
678. 

W.Va.—Davis v. Phillips, 83 S.E.2d 699, 140 W.Va. 
280. 

Wis,—Lang v. State ex rel Bunzel, 278 N.W. 467, 227 
Wis. 276. 

Order denying temporary support appealable 
Cal—Whitney v. Whitney, 337 P.2d 219, 169 C.A.2d 
209. 
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Not final order 

Colo—In re People in Interest of A. A T, App., 517 
P.2d 403. 

No appeal from interlocutory order 
N C —Davie County Dept, of Social Services on Behalf 
of Brown v Jones. 301 S.E2d 926, 62 N.C.App. 
142. \ 

98 Pa.—McConnell v Schmidt. 339 A.2d 578, 234 
Pa.Supcr. 400 vac. on oth. grds., app. quashed 344 
A.2d 277, 463 Pa. 118. 
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1. Ind.—Van Scoy v, Diedam, 132 N.E.2d 623, 126 
Ind.App. 641. 

Md—Carr v State, 146 A.2d 192, 218 Md. 318 
Ohio—State ex rel Simons v. Kiser, App., 137 N.E2d 
599—Choate v. Jackson. 149 N.E 2d 267,104 Ohb 
App. 392. 

Wis.—State ex rel Zimmerman v. Euclide, 278 N.W. 
535, 227 Wis. 279. 

Order held ^ipealable 

Ohio—State ex rel Simons v Kiser, 96 N.E2d 306, 88 
Ohio App. 181. 

Other orders have been held not ap¬ 
pealable.’ ’ 

1.1. N.M.—Glascock v. Anderson, 497 P 2d 727, 83 
N M. 725, 55 A.L.R.3d 1079. 

Order striking demurrer 

Ohio—State ex rel. Raydel v, Raible, App, 110 N.E2d 
138, app. dism. 109 N.E 2d 319, 158 Ohio St. 327 

Order granting counsel fees 
N.Y.—Ribaudo v. Schwartzer, 216 NY.S.2d 36, 13 
AD 2d 916. 

Refusing to reopen 

N.Y.—People on Complaint of Erpen v. Conti, 205 
N.Y.S.2d 181, 11 A.D2d 800, app. den. 209 N.Y. 
S.2d 279, 12 A.D.2d 518. 

Order directing physical examination 

Cal.—Benes v. Young, 9 Cal.Rptr. 500, 187 CA.2d 270. 

Refusing to vacate 

Colo —Robles v. People in Interest of Robles on Peb- 
lion of Fransua, 373 P.2d 701, 150 Colo. 462. 

§ 131. Modes of Review 
Library References 
Children Out-of-Wedlock <3=»72, 
74. 

3. N.Y—Feyler v. Mortimer, 87 N.E.2d 273, 299 

N.Y. 309. 

4. W.Va,—State ex rel Grouser v. Mercer, 92 S.E2d 

745, 141 W.Va. 691. 

In Wisconsin, since the publication of Corpus Juris 
Secundum it has,been held that review may not be 
obtained by a writ of error, the coun pointing out that 
prior cases were based on early rulings that bastardy 
proceedings were governed by procedure in criminal 
cases and on cases decided before the enactment in 1927 
of section 358.13, and were made without consideration 
of that statute—Lang v. State ex rel Bunzel, 278 N.W. 
467, 227 Wis. 276. 

5. Fla.—Bland v. MitcheU, App., 231 Sa2d 224, deci¬ 

sion approved. Sup., 245 So.2d 47. 

Mich,—People v. Brannen, 138 N.W. 1050, 173 Mich. 
411. 

Wis.—Lang V, State ex rel, Bunzel, supra, n. 4. 

In Georgia, etc. 

Ga.—Harper v. Martin, 64 S.E2d 464, 83 Ga,App. 688. 

Cerdorari improper 

Mass.—Vivori v. Fourth Dist. Ct. of Berkshire, 82 
N.E2d 9. 323 Mass. 336. 

Tenn.—State ex rel Cupp v. Maples. 122 S,W.2d 450, 
174 Tenn. 27. 

6. Pa,—Com. ex rel Bryan v. Dressel, 25 Lehigh 

Co.LJ. 293. 
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§ 132. Perfection of Appeal 
Liibrary References 
Children Out-of-Wedlock e=»72, 
73. 

8. Ark.—Howard v. State ex rel Stuckey, 267 S,W.2d 
763, 223 Ark. 634. 

Cal.—In re Marriage of Guardino. 156 Cal.Rptr. 883, 
95 C.A.3d 77. 

OMo.—McBain v. Lopez, 334 P.2d 1097, 138 Cob. 482 

D C—Harrison v. District of Columbia, Mun. App., 95 
A.2d 332. 

Ill—Deckard v. Joiner, 255 N E.2d 900, 44 I11.2d 412, 
cert. den. 91 S.a. 232, 400 U.S. 941, 27 L.Ed.2d 
244, reh. den. 91 S.Ct. 579, 400 US 1025, 27 
L.Ed.2d 637—Everett v. Sledge, 327 N.E.2d 500, 
27 IIl.App.3d 898. 

Ky.—Cbm. ex rel. Hafley v. Hernandez, 434 S.W.2d 
811. 

N.D.—State v. Jacobson, 156 N.W.2d 70. 

Ohio—State ex rel Davis v. Seven, Am., 123 N.E.2d 
669. 

Pa.—Com. V. Fox, 124 A.2d 628, 181 Pa.Super. 292. 

Tenn.—Hatcher v. State ex rel. McGill, 142 S.W.2d 326, 
24 TennApp. 213. 

Wash.—State v. Taylor, 238 P.2d 1189, 39 Wash.2d 
751. 

W.Va.—State ex rel. Grouser v. Mercer, 92 S.E2d 745, 
141 W.Va. 691. 

In Arkansas, etc. 

(2) Other cases. 

Ark.—Epperson v. Sharp, 261 S.W.2d 267, 222 Ark. 
456—Donley v. State ex rel. Lewis, 287 S.W.2d 
886, 226 Ark. 49. 

Appeal held premature 

Pa.—Com. V. Bready, 150 A.2d 156, 189 Pa,Supcr. 427. 

Appeal timely 

Ind.—O.Q. v. LR,, 328 N.E2d 233, 164 Ind.App. 227, 

Appeal ontimely 

N.Y.—Nancy C. v. John J. O’C, 375 N.Y.S.2d 630, 50 
A,D.2d 800. 

9. Ala.—LeFIore v. State ex rcL Moore, 260 So.2d 
581.288 Ala- 310, cert. den. 93 S.Ct. 436,409 U.S. 
1007, 34 LEd.2d 299. 

Arit.—^Epperson v. Sharp, supra, n. 8—Howard v. State 
ex id. Stuckey, supra, n. 8. 

Ind.—South v. Parish, 51 N.E2d 397, 114 Ind.App. 
289. 

Ky.—Com. ex nd. Hafley v. Hernandez, 434 S.W.2d 
811. 

Me.^)ordan v. Mace, 69 A.2d 670, 144 Me. 351—Bur¬ 
ton v. Thompson, 87 A.2d 114, 147 Me. 299 

N.Y.—Dcubcl V. Kahn, 241 N.Y.S.2d 308, 19 A.D.2d 
617. 

Ohio—State ex rd. Pennington v. Barger, 57 N,E2d 
815, 74 Ohb App. 58—Yuin v. HUton, 134 N-E2d 
719, 165 Ohio St. 164, 57 A.L.R.2d 681. 

R.I.—Kenyon v. Parzych, 31 A-2d 476, 69 R.L 139. 

Patatire father estopped from appealing 

Ala.—Waldrop v. State ex rd. Broughton, Civ.App., 
465 So.2d 402, cert. den. 465 So.2d 404. 
Proceeding as “poor persons** 

Ind.—Moore v. Spann. App., 298 N.E2d 490, reh. den. 
302 N.E2d 825, 157 Ind.App. 33. 

Inadequate pro se appeal dtonissed 

Minn.—State on Behalf of Barrett v. Korbel, 221 
N.W.2d 125. 

Reqilirement of written notice 

Ala.—Ex parte Higgins, 423 So.2d 227, on remand 423 
So.2d 229. 
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11 Ky.—White v. Com. ex rd. Feck, 299 S. W.2d 618. 
12. Harmless error as to panper*8 oath 

Tenn.—Hatcher v. State ex rd. McGill, supra, n. 8, 

14. Ala.—Moore v. LeFIore, 260 So.2d 585, 288 Ala, 
315. 


N.Y —Gazza v. Abelsples, 114 N.Y.S,2d 103, 280 App. 
Div 865 

Statute repealed by general statute.—Drake v. Horan, 
17 N.Y.S 2d 273, 173 Misc. 424, app. dism. 18 N.Y S.2d 
864, 259 App.Div. 745. 

21. Ill—People ex rel. Paul v. Harvey, 292 N.E.2d 
124,9 Ill App 3d 209 

Ind.-Jaekson v. Geiger, 85 N.E2d 636, 227 Ind. 265. 
Ky.—Pendleton v. Com ex rd. Rawlins, 349 S.W.2d 
832 

Record sent up on certiorari prevails over contents of 
original transcript.—Franklin v. State, 197 So. 55, 29 
Ala.App. 306, cert. den. 197 So. 58, 240 Ala. 57. 

Memorandum of decision 
Conn —Armstrong v. Watrons, 82 A.2d 800, 138 Conn. 
127 

Particular matters held to be part of record 
W.Va.—State ex rd. Grouser v. Mercer, 92 S.E2d 745, 
141 W Va. 691. 

22. Md.—McAlUy v. Bailey, 307 A.2d 500, 18 Md. 
App. 413. 

Wis,—State ex rel. Hildebrand v. Kegu, 207 N.W.2d 
658, 59 Wis.2d 215 

Dismissal denied where serious question pres«ited.— 
State v. McLamb, 199 S E 81. 214 N.C 322. 

§ 133. Proceedings on Appeal 
Library References 
Children Out-of-Wedlock <s»72, 
73. 

App., 504 S.W.2d 233. ^ ^ ^ 

N.J —Leonard v. Werger, 122 A.2d 777, 22 NJ. 539— 
Overseer of the Poor, Borough of Kenilworth v. 
Koznowicz, 141 A.2d 567, 50 NJ.Super. 218. 
Tenn.—Frazier v. McFerren, 402 S.W.2d 467, 55 Tenn. 
App 431. 

Jury trial on demand 

NJ.-Sane v. Pidoto, 324 A.2d 48. 129 NJ.Super. 405. 

26. Remand as to amount of j udg ment 
Tenn.—Hatcher v. State ex rd. McGill, supra, n. 8. 

§ 134. Objections and Exceptions 
Library References 
Children Out-of-Wedlock <^72. 

27. Ala.—Keel v. State, 49 So.2d 320, 35 Ala.App. 
515. 

Anz.—McGuire v. State, 326 P.2d 362, 84 Ariz. 242. 
Cal.—Galloway v. Moreno, 7 Cal.Rptr. 349, 183 C.A.2d 
803—Van Buskirk v. Todd, 75 CaLRptr. 280, 269 
C.A.2d 680. 

D.C—Thomas v. U.S., 121 F.2d 905, 74 App.D.C. 167. 
Ga.—Wade v. State, 212 S,E2d 466, 133 Ga,App. 810. 
Ill.—Commesser v, Laken, 193 N.E2d 337, 43 Ill. 
App.2d 324, cert. den. 85 S.Ct. 43. 379 U.S. 822, 13 
L,Ed.2d 32, reh. den. 85 S.Q. 272, 379 U.S. 924, 13 
LEd.2d 337. 

Ind.—Jackson v. Geiger, supra, n. 21—Sullivan v. 

O’SuUivan, 162 N.E2d 315, 130 IndApp. 142. 
Iowa—Dale v. Buckingham, 40 N.W.2d 45, 241 Iowa 
40. 

Kan.—State ex rel. McGhee v. Settlcmeyer, 250 P.2d 
830. 173 Kan. 671. 

Me.—Jordan v. Mace, supra, n. 9. 

N.C—State v. Moore, 23 S.E2d 31, 222 N.C. 356. 
Ohio—State ex rel. Simons v. Kiser, App., 98 N.E2d 
322. 

Okl—Buck V. State, 241 P,2d 191, 206 Okl. 71. 

Failure to object not fatal where error could not be 
cured.—People v. Freitas, 94 P.2d 397. 34 Cal.App.2d 
684. 

Questions held suffidentiy presented for review 
Md.—Kennard v. State, 10 A.2d 710, i77 Md. 549. 
N.C.—State v. Morgan, 38 S.E2d 166, ^26 N.C. 414. 
Effect of exceptions 

N.C.—State v. Robinson, 103 S.E2d 376, 248 N.C. 282. 


Motion for new trial 

Wis —State ex rel. Kurtz v Knutson, 93 N.W.2d 348, 5 
Wis 2d 609—State ex rel. Stollberg v. Crittenden, 
139 N.W.2d 94, 29 Wis.2d 413 

Motion for mistrial 

Wis.—State ex rd Stollberg v. Crittenden, 139 N.W.2d 
94, 29 Wis.2d 413. 

Matters not requiring exception 

Conn.—Crawley v. Brown, Cir.A.D., 238 A.2d 453, 4 
Conn.Cir. 636. 

Constitutionality issue 

Conn,—Gelinas v. Ndson, 327 A.2d 565, 165 Conn. 33. 

Failure to prosecute 

Ill.—People ex rel Wisneski v. Thomas, 319 N.E2d 
559, 23 IlI.App.3d 489. 
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28. S.C.—State v. Montgomery, 144 S.E2d 797, 246 
S.C. 543. 

§ 1S5. Assignment of Errors 
Library References 
Children Out-of-Wedlock <®=>72. 

29. Ala.—Keel v. State, supra, n. 27—Estes v. State, 
50 So.2d 453, 35 Ala.App. 574—Brown v. State, 
53 So.2d 633, 36 Ala.App. 151. 

Ga.—Scoggins v. State, 106 S E2d 39, 98 Ga.App. 360. 

Ind.—Hunsucker v. Dye, 120 N.E.2d 870, 125 Ind.App. 
247—E G. V. M B., 326 N.E2d 858, 164 Ind.App. 
166. 

Ohio—State ex rel Merrill v. Moore, 82 N.E.2d 323, 83 
Ohio App. 525. 

Assignment too general 

(2) Other assignments. 

Conn.—Underhill v. Bennett, Cir.A.D., 234 A.2d 383, 4 
Conn.Cir. 443, certification den. 230 A.2d 440, 155 
Conn. 715. 

Assignment deemed waived 

Ala.—Hulsey v. State, 54 So.2d 92, 36 Ala.App. 200. 

30. Ala,—Bragg v. State, supra, n. 29. 

31. Ala.—Eason v. State, 4 So.2d 190, 30 Ala,App. 
224, cert. den. 4 So.2d 192, 241 Ala. 570—Lindsey 
V. State, 5 So.2d 352, 30 Ala.App. 318—Claybrook 
V. State, 96 So.2d 313, 39 Ala.App. 155. 

Conn.—Ve^ v. Roth, Gr.A.D., 256 A.2d 848, 5 
Conn.Cir. 484. 

Kan.—State ex rel. Connor v. Irwin, 379 P.2d 309, 191 
Kan. 36. 

Pa.—Com. V. Boas, 124 A,2d 178, 181 Pa.Supcr. 285. 

W.Va.—State ex rel. Grouser v. Mercer, 92 S.E.2d 745, 
141 W.Va. 691. 

32. Conn.—Fulmore v. Deveaux, Cir.A.D., 220 A.2d 
462, 3 Conn.Cir. 553. 

Ill.—Deckard v. Joiner, 255 N.E.2d 900, 44 I11.2d 412, 
cert. den. 91 S.Ct. 232, 400 U.S. 941, 27 L.Ed.2d 
244, reh. den. 91 S.Ct. 579, 400 U.S. 1025, 27 
L.Ed.2d 637. 

Vt.—Bielawski v. Burke, 147 A.2d 674, 121 Vt. 62, 69 
A.ER.2d 1373. 

Exception where error held fundamental 

Fla.—Brown v. Ripley, App., 119 So.2d 712. 

Pa.—Com. v. Boggio, 205 A.2d 694, 204 Pa.Super. 434. 

Appeal deemed withdrawn 

N.Y.—Golden v. Fastenau, 212 N.Y.S.2d 434, 12 
A.D.2d 981. 

§ 136. Scope and Extent of Review 
Library References 
Children Out-of-Wedlock <®=>72. 

33. Ala.- 701 iver v. State, supra, n. 29. 

Cal.—Girardin v. Hall, 320 P.2d 163, 156 C.A.2d 709— 
Mulallcy v. Mulalley, 14 Cal.Rptr 803,194 C.A.2d 
69. 

Colo.—Huggins v. Campbell* 274 P.2d 324, 130 Colo. 
183. 

Del.—Alfrec v. State, 194 A.2d 700, 6 Storey 554. 
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D C.—Jackson v Dtstnct of Columbia, A,pp., 200 A 2d 
199. 

Ind—Sullivan v. O’Sullivan, 162 N E.2d 315, 130 Ind 
App. 142. 

Iowa—Spears v Veasley, 34 N.W.2d 185. 239 Iowa 
1185—State ex rel. Brown v. Middleton, 147 
N.W.2d 40, 259 Iowa 1140. 

Mo.—Simpson v. Blackburn, App., 414 S.W.2d 795. 
N.H.—Clapp V. Brighi, 43 A 2d 151, 93 N.H. 431. 
NJ.—Leonard v. Werger, 122 A.2d 777, 22 N.J. 539. 
N.Y.—Acker v. Avcyard, 151 N.Y.S2d 758, 2 AD2d 
633, motion den. 154 N.Y.S.2d 433, 2 A.D2d 795. 
N.C.—State v. Summerlin, 29 S.E.2d 462, 224 N.C 178 
Ohio—Wells V. Fulton, 121 N.E.2d 437, 96 Ohio App. 
178. 

Okl.—Roberts v. State, 240 P2d 104, 205 Okl. 632 
W Va.—State ex rel. Crouser v. Mercer, 92 S.E.2d 745, 
141 W.Va. 691. 

Wis.—State ex rel. Burns v. Vernon, 133 N.W2d 292. 
26 Wis.2d 563—State ex rel Brajdic v. Seber, 193 
N.W,2d 43, 53 Wis.2d 446. 

Ineffectiye assistance of counsel 
Pa.—Banks v. Randle, 486 A.2d 974, 337 Pa Super. 197. 
Justice held to require retrial 
Ill.—People ex rel. Lesner v. Vacianos, 26 N E.2d 623, 
304 Ill.App. 580. 

N.Y.—Bohr v. Jones, 264 N.YS.2d 330. 24 A.D.2d 
864—Kathy R. v. Steven S. 364 N.Y.S2d 63, 47 
A.D.2d 680, app after remand 383 N.Y.S.2d 116, 
52 A.D.2d 974. 

N.C.—State v. Wade, 141 S.E2d 34. 264 N.C. 144. 
Moot or academic questions 
Cal.—De Sylva v. Ballentine, 215 P2d 791, 96 Cal. 
App.2d 519. 

N.Y.—^Jeacock v. Szymkowiak, 54 N.Y.S.2d 250, 269 
App.Div. 730. 

Refusal to permit taking of deposition held not 
prejudicial error 

Ohio—State ex rel. Raydel v. Raible, App., 117 N E2d 
480, 40 A.LR,2d 950, app. dtsm. 120 N.E2d 590, 
162 Ohio St. 74. 

Decision of lower court denying jurisdiction 
S.C—Marshall v. Richardson. 125 S.E.2d 639, 240 S.C. 
318. 

Conclusion whether facts constitute probable 
cause 

Conn.—Waters v. Greer, Cir.A.D., 203 A 2d 126, 2 
Conn.Cir. 580, app. den. 201 A.2d 670, 151 Conn. 
743. 

Constitutional questions not considered 
Conn.—Waters v. Greer, Cir.A.D., 203 A.2d 126, 2 
ConruCir, 580, app. den. 201 A.2d 670, 151 Conn. 
743. 

New trial in interest of justice not required 
Wis.—State ex rel. StoUberg v. Crittenden, 139 N.W.2d 
94, 29 Wis,2d 413. 

Constitutioiial question considered 

Mo.—R- V. R-, 431 S.W.2d 152. 

34. Fla.—Hayden v. Miller, App., 372 So.2d 538. 
Pa.—Com. V, Jodtowsky, 60 A.2d 836, 163 Pa.Super. 

284. 

35. Ariz.—^Statc v, Ross, 396 P2d 619, 97 Ariz. 51. 
Cal.—Robtnson v. Wilson, 118 CalRptr. 569, 44 

CA.3d 92. 

Fla.—Murray v, Murray, App., 117 So.2d 425. 

III.—Commesser v. Laken, 193 N.E2d 337, 43 Ill. 
App.2d 324, cert. den. 85 S.O. 43, 379 U.S. 822, 13 
LEd.2d 32, rch. den. S.Q. 272, 379 U.S. 924, 13 
LEd.2d 337. 

Minn.—State v. Stevens, 80 N.W.2d 22, 248 Minn. 309, 

Mo.—S-J-B-V. S-F-S-, App., 

504 S.W.2d 233. 

N.Y.—People on Complaint of Lovelace v. Arcieri, 187 
N.Y.S.2d 437, 8 A.D.2d 923—Harris v. Dolcy, 253 
N.V.S.2d 645, 22 A.D.2d 769—G. v. C. 331 N.Y. 
S.2d 325, 39 A.D,2d 643. 

Okl.—Simmons v. State, 299 P.2d 1109. 

R.I.—Surbcr v. Pearce, 195 A.2d 541, 97 R.L 40. 


Unreasonable or unwarranted presumptions 

(3) Other cases —Kessler v Williston, 75 N E2d 

676, 117 Ind App 690 

Ohio—State ex rel Niven v. Tomblm, 81 N,E2d 637, 
82 Ohio App 376 

36 Ala —Pugh V. State, 293 So.2d 828, 292 Ala. 298. 

Cal.—Galhna v Antonelli, 33 CalRptr. 570, 220 
C A 2d 63 

Conn—Recanati v.,Kiggans, Super., 349 A.2d 148, 32 
Conn.Sup. 619. 

D.C.—Fuller v. li S, Mun.App, 65 A.2d 589—Hassler 
v. Distnct of Columbia, Mun.App, 122 A.2d 827, 
revd on oth grds., CA.. 238 F2d 264, 99 U.S. 
AppD.C. 188—Cupo V. Distnct of Columbia, 
App, 285 A,2d 696. 

Ga.—Young v State, 68 S.£.2d 219, 85 Ga.App. 122— 
Buice v. State, 88 S.E.2d 322, 92 Ga.App 260— 
Fowler v. State, 143 S.E2d 553, 111 Ga.App. 856. 

Ill.—People, for Use and Benefit of Morton, v. Woolen, 
App., 54 N.E 2d 419—People ex rel. Covington v. 
Johnson, 224 N.E 2d 664, 79 Ill.App.2d 266. 

Ind.—Jackson v. Geiger, supra, n. 21. 

Minn.—State v. E A. H., 75 N.W.2d 195, 246 Minn. 
299. 

N.Y.—Schaschlo v. Taishoff, 161 N.YS.2d 48, 2 
N.y.2d 408, 141 N.E.2d 562—Baranowski v Luci¬ 
ano, 258 N.Y.S.2d 582, 23 A.D.2d 815 

N.C—State v Coffey, 164 SE2d 39, 3 N.C.App. 133. 

R.I.—Kenyon v. Parzych. 31 A.2d 476, 69 R.I. 139— 
Connor v. Jablonski, 254 A.2d 763, 105 R.I. 705. 

Utah—Nickle v. Guarascio, 503 P.2d 861, 28 Utah2d 
425. 

W.Va.—Davis v. Phillips, 83 S.E.2d 699, 140 W.Va. 
280. 

Proceedings at preliminary hearings 

Ohio—State ex rel. Johnson v Ruffin, 97 N.E.2d 91, 89 
Ohio App.'381 
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37. Ala,—Keel v. State, supra, n. 27. 

Cal.—Kyne v Kyne. 160 P.2d 910, 70 Cal.App2d 
80—Wong V Wong Hing Young, 181 P.2d 741, 80 
CaLApp.2d 391—Dc Sylva v. Ballentine, 215 P.2d 
780, 96 Cal.App.2d 503. 

Colo.—In re People in Interest of R. D. S., 507 P.2d 
481, 32 Colo.App. 26, affd.. Sup., 514 P.2d 772, 
183 Colo. 89. 

Conn.—Cichy v, Kostyk, 125 A.2d 483, 143 Conn. 
688—^Turner v. Richardson, 162 A.2d 177, 147 
Conn. 423. 

Fla.—Wall V, Johnson, 80 So.2d 362—Sacks v. Sacks, 
267 So,2d 73, mand. conf. to 269 So.2d 425. 

Ga,—Carver v. State, 4 S.E2d 474, 60 Ga.App. 593— 
Harper v. Martin, 64 S.E2d 464, 83 Ga.App. 
688—Samples v. State, 166 S.E2d 389; 119 Ga. 
App. 154. 

III.—People ex rel. Spi(»r v. Coleman, 391 N.E2d 46, 
28 ni.Dec. 847, 72 Ill.App.3d 631. 

Ind.—^Thomas v. Farr, 207 N.E2d 650, 137 Ind.App. 
269—Roe v. Doe, 289 N.E2d 528, 154 Ind.App. 
203. 

Ky.—Caldwell v. MiUer, 313 S.W,2d 862. 

Md.—Herring v. State, 55 A.2d 332, 189 Md. 172—Lu¬ 
cas V. Williams, 146 A.2d 764, 218 Md. 322. 
Mich.—Whybra v. Gustafson, 140 N.W.2d 760,2 Mich. 
App. 516. 

504 S.W.2d 233. 

N.Y.—People ex rel. De Paula v. Dc Marco, 5 N.Y.S.2d 
610, 254 App.Div. 921—Commissioner of Public 
Welfare of City of New York on Complaint of 
Avitto, V, Serino, 3 N.Y.S.2d 245—Kingston v. 
Anhalt, 218 N.Y.S,2d 81, 14 A.D.2d 544, app. den. 
219 N.Y,S.2d 935, 14 A.D.2d 700, 

Ohio—State ex rel. Raydel v. Raible, App., 110 N.E2d 
138, app. dism. 109 N.E2d 319, 158 Ohio St. 
327—State ex rel, Blasko v, McGinnis, 150 N,E.2d 
409, 167 Ohio St. 532—Strader v. Mendenhall, 167 
N.E.2d 504, no Ohio App. 231. 

Okl.—Benson v. State ex rel. Evans. 375 P.2d 958. 
Pa.—Commonwealth v. Deysher, 12 A.2d 492, 139 
Pa.Super. 497. 
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Amount and terms of judgment or award 
(1) Berry v. Chaplin, 169 P2d 453, 74 CaI.App.2d 
669. 

Ind.—Barkey v. Stowcll, 70 NJE2d 430, 117 Ind App. 
162. 

Neb.—Race v. Mrsny, 53 N.W.2d 88. 155 Neb. 679. 
(3) Other cases 

Cal.—Hills-v Hills, 54 Cal.Rptr. 89. 245 C.A..2d 578. 
D.C.—Fuller V U.S., Mun.App., 65 A.2d 589. 

Ind—Barkey v. Stowell, 70 N.E2d 430, 117 Ind.App, 
162—Libertowski v. Hojara. 228 N.E2d 422, 141 
Ind.App. 439. 

La—Rousseau v, Bartell, 70 So.2d 394, 224 La. 601. 
38 Cal—Hurst v. Hurst, 39 Cal.Rptr. 162, 227 
C.A.2d 859, 19 A.L.R.3d 635. 

DC.—Minor v. District of Columbia, App., 241 A.2d 
196. 

Fla.—Eldridge v. Eldndge, 16 So.2d 163, 153 Fla. 873. 
Ind.—Nott V. Bender, 202 N.E2d 745, 246 Ind. 186, 
reh den. 204 N.E 2d 219, 246 Ind. 186. 

Mass.—Com, v. Chapman, 317 N.E2d 830, 2 Mass. 
App 878. 

Mum.—State v. Christensen, 53 N.W.2d 117, 236 Minn. 
390. 

Neb.—Lockman v. Fulton, 76 N.W,2d 452, 162 Neb. 
439. 

N.Y.—People, on Complaint of Bamiak, v. Terry, 135 
N.Y.S 2d 882,284 App.Div. 1087—Roth v. Melzer, 
310 N.YS.2d 275, 34 A.D.2d 751. 

Ohio—State ex rel. Brooks v Smith, 87 N.E 2d 177, 84 
Ohio App. 335—Horn v. Scheiding, App, 145 
N.E.2d 480. 

Wash.—State v Mottet, 437 P.2d 187, 73 Wash 2d 114. 

Credibility of witness, etc. 

Conn.—Kelsaw v. Green, Cir.A.D., 296 A.2d 1. 

Ind.—Salazar v. Senior, 278 N.E2d 332, 151 Ind.App. 

144_Collins v. Wise, App., 296 N.E.2d 887. 

Md.—Ritter v. Danbury, 290 A.2d 173, 15 MdApp. 
309. , 

Neb-Stauffer V. Wilson, 153 N.W.2d 454, 182 Neb, 
129. 

N.Y.—People on Complaint of Erpen v, Conti, 205 
N.Y.S.2d 181, 11 A.D.2d 800, app. den. 209 N.Y. 
S.2d 279, 12 A.D.2d 518—Pec^le on Complaint of 
Alexander v. Kelly, 246 N Y.S2d 877, 20 A.D.2d 
740. 

D.C.—District of Columbia v. Stovall, App., 253 A.2d 
541. 

Weight of evidence, etc. 

(2) Other cases.—Berry v. Chaplin, 169 P.2d 442, 74 
Cal.App.2d 652. 

Ill—LaLacker v. Stuckey, 189 N.E.2d 676, 40 Ill. 
App.2d 341—People ex rel. Elkin v. Rimicxi, 240 
N.E.2d 195. 97 ni.App.2d 470. 

Ind.—Witt V. Schultz, 217 RE2d 163, 139 Ind.App. 
142—Libertowski v. Hojara, 228 N,E2d 422, 141 
Ind.App. 439. 

Pa.—Com. V. Coyle, 154 A.2d 412, 190 Pa.SupcT, 509. 
Credibility and weight of evidence 
D.C.—Lindsay v. District of Colubmia ex rel. Lindsay, 
App., 298 A.2d 211. 

Ill.—People ex rel. Miceli v. Rembos, 168 N.E.2d 562, 
26 in.App.2d 429. 

Ind.—Roe v. Doe, 289 N.E 2d 528, 154 Ind.App. 203. 
Mich.—Houfek v. Shafer, 151 N.W.2d 385, 7 Mich. 
App. 161. 

39. Cal.—Berry v. Chaplin, supra, n. 38 — Girardin v. 

Hall, 320 P,2d 163, 156 CA.2d 709. 

Ga.—Young v. State, supra, n. 36. 

Ill.—LaLacker v. Stuckey, 189 N,E2d 676, 40 Ill. 
App.2d 341—People ex rel. Dalman v. O’Malley, 
192 N.E.2d 589, 43 Ill.App.2d 95. 

Ind.—Calvert v. London, 210 N.E2d 376, 137 IncLApp. 
595—Cohen v. Burns, 274 N.E2d 283, 149 Ind. 
App. 604, 

Iowa—^Wehling v. Rottinghaus, 204 N.W.2d 592. 

Ky.—Goldy v. Commonwealth, 159 S.W.2d 989, 289 
Ky. 613—Green v. Commonwealth ex rel. Helms, 
180 S.W.2d 865, 297 Ky. 675. 

Minn.—State v. Drescher, 23 N.W.2d 533, 222 Minn. 

120 . 
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Mo.—L D V. J D. App., 481 S.W.2<i 17. 

N.M.—Morgan v. Rocha, 292 P.2d 992, 60 N.M 499— 
Mondragon v. Mackey, 334 P.2d 706, 65 N.M. 175 
N.Y.—In re Clausi, 66 N.Y.S 2d 347, 271 App.Div. 845, 
app. dism. 73 N.E2d 548, 2% N.Y. 354—People 
on Complaint of Helhoski v. McKay, 130 N.Y.S.2d 
7, 283 App.£>iv. 894. 

Ohio—State ex rel. Mapes v. Blackburn. App., 40 
N.E.2d 168—Bailey v. Keaton, 148 N.E2d 120, 
104 Ohio App. 223. 

Okl.—Roberts v. State, supra, n. 33. 

40. U.S.—Ashy v. Cruz, C.A.Guam, 405 F.2d 880 
Cal.—Andrade v. Newhouse, supra, n. 38. 

Conn.—Kelsaw v. Green, Cir.A.D, 296 A,2d 1. 

D.C—District of Columbia v. Stovall, Am>., 253 A.2d 

541. 

in. —People ex rel Elkin v. Rimica, 240 N.E.2d 195, 97 
IlLApp.2d 470 

Mich.—Watson v. Diltz, 164 N.W.2d 674, 13 Mich. 
App. 606. 

Minn.—State v E A. H., 75 N.W.2d 195, 246 Minn. 
299. 

Neb.—State ex rel. Klostermder v. Klostermeier. 72 
N.W.2d 848, 161 Nd>. 247—Lockman v. Foulton, 
76 N.W.2d 452, 162 Neb. 439—Snay v. Snarr, 238 
N.W.2d 234, 195 Neb. 375. 

CtHisidiHS whether evidence leads to contrary 
result 

Ind.—Wyner v. ElUs, 204 N.E.2d 662, 136 Ind App. 
696. 

41. Cal.—Pdtasz v. Potasz, 155 P.2d 895, 68 Cal. 
App.2d 20—Dastagir v. Dastagir, 241 P2d 656, 
109 CA.2d 809. 

Conn.—Kelsaw v. Green, Cir.A.D., 296 A.2d 1. 

Fla-—Yarmark v, Strickland, App., 193 So.2d 212. 
Ill—Petrie ex rel. Miceli v, Rembos, 168 N.E2d 562, 
26 IILApp.2d 429—People v. Odom, 186 N.E2d 
71, 38 IUJVpp.2d 92. 

Ind.—Barkcy v Stowcll, 70 N.E.2d 430—Roe v. Doe, 
289 N,E2d 528, 154 Ind.App. 203. 

Mo.—S B -V. S— F - S -, App., 

504 S.W.2d 233. 

Neb.—Lockman v. Foulton, 76 N.W.2d 452, 162 Neb. 
439. 

NJ.—In It State in Interest of O.W., 266 A.2d 142, 110 
NJ.Super. 465. 

N.M.—Morgan v. Rocha, 292 P.2d 992, 60 N.M. 499. 
N.Y.—CcMiunissioner of Welfare of City of New York 
ex rel Tyler v. Cosionic, 97 N.Y.S.2d 804, 277 
App.Dtv. 90. 

Ohio—Sute ex rel Allen v. Wagoner, App., 182 N.E2d 
328. 

Pa.—Commonwealth v. Rex, 24 A.2d 98, 147 Pa.$uper. 

121 . 

Utah—State v. Calder, 215 P.2d 912, 117 Utah 358. 
Wis,—State ex rd. Sowle v, Bnttich, 96 N.W.2d 337, 7 
Wis.2d 353—State ex rel. Kapusta v. Weir, 106 
N.W.2d 292. 12 Wis.2d 96. 

Where no record included findings assumed sup¬ 
ported by competent evidence 

Ga.—Stirnnoos v. Chambliss, 196 S.E2d 183, 128 Ga. 
App. 218. 

Judge preaunied to have considered only admis¬ 
sible evidence 

III—People ex rel Bucaro v. Johnson, 291 N.E2d 9, 8 
IUApp.3d 618. 

42. Cal.—Wong V. Wong Hing Young, 181 P.2d 741, 
80 Cal.App.2d 391. 

Ind.—Crawford v. Beatrice, 102 N.E.2d 915, 122 Ind. 
App. 98. 

NX-State v. Arbus, 148 A.2d 184. 54 NJ.Super. 76. 
Ohio—State ex rel Love v. Jones, 128 N.E2d 228, 98 
Ohio App. 4S, SO A.L.R.2d 1022. 

43. Ala.—State v. Giles, 133 So.2d 62, 41 Ala.App. 
363. 

m.—Commesser v. Laken, 193 N.E2d 337, 43 III 
App.2d 324, cert. den. 85 S.Ct. 43,379 U.S. 822. 13 
EEdJd 32. reh. den. 85 S.O. 272,379 U.S. 924, 13 
L.Ed.2d 337—People ex rel Elkin v. Rimicci, 240 
N.E2d 195, 97 IllApp.2d 470. 


Pa.—Com. V. Haas, 181 A.2d 908, 198 Pa Super. 227. 

44. Ala.—Hombuckle v State. 4 So.2d 198, 30 Ala. 

App. 257—Oliver v. State, supra, n 29. 

Cal—Potasz v Potasz, supra, n 41—Rose v Tandow- 
sky, 183 P.2d 347, 80 Cal App 2d 927. 

Colo—Angelopoulos v Wise, 336 P.2d 739, 139 Colo. 
82. 

Conn.—Kelsaw v. Green, Cir.A,D., 296 A.2d 1 
D.C.—Bragg v. District of Columbia, supra, n. 38. 
Fla —Lorenz v. Jiminez, App., 163 So.2d 500. 

Ga.—Carver v. State, 4 SE2d 474, 60 Ga.App. 593. 
Ill —People ex rel Bondy v Morey, 43 N.E 2d 197, 315 
Ill.Ai^. 491—People ex rel Elkin v. Rimicci, 240 
N.E2d 195, 97 IllApp.2d 470. 

Ind.—Crawford v Beatnce, supra, n. 42—Caine v. Kel¬ 
ler, 149 N.E2d 845, 128 Ind.App. 511. 

Mich.—Houfek v. Shafer. 151 NW.2d 385. 7 Mich. 
App 161. 

Minn —State on Behalf of Windschitl v. Landkammer, 
217 N.W.2d 494, 299 Minn, 184 
N.M —Mondragon v. Mackey. 334 P.2d 706, 65 N.M. 
175. 

N.Y —Thompson v. Scavo, 185 N.Y.S.2d 47, 8 A.D.2d 
652, app: den. 187 N.y.S.2d 1004, 8 A.D,2d 911, 
app. dism 193 N.Y.S 2d 668, 7 N.Y.2d 754. 162 
N.E2d 749. 

N.C—State v, Moore, supra, n. 27, 

Ohio—State ex rel. Blasko v. McGinnis, 150 N.E2d 
409, 167 Ohio St. 532. 

Pa.—Commonwealth v. Dey^er, supra, n. 37—Com. v. 
Oldham, 115 A.2d 895, 178 Pa.Super. 354. 

R. R—Kenyon v. Parzyeh, supra, n. 9. 

S. C—Skipper v. Stanley, 196 S,E2d 634, 260 S.C. 415. 
W.Va.—State ex rel. Rufus v. Easley. 40 S.E 2d 827, 129 

W.Va. 410. 
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45. Ala.—Keel v. State, supra, n. 27. 

D.C—Fuller v. U.S., supra, n. 36. 

Ga.—Ferrell v. State, 29 S,E2d 185, 70 Ga-App. 651. 
Ky.—Green v. Commonwealth ex rd. Helms, supra, n. 
39. 

Wyo.—Myuskovich v. State ex rel. Osborn, 141 P.2d 
540, 59 Wyo. 406. 

46. Minn.—State v. Stevens, 80 N.W.2d 22, 248 Minn. 
309. 

Ohio—State ex rel Simons v. Kiser, App., 98 N.E2d 
322. , 

Error held prejudicial 

III—People ex rel Schejbal v. Kanner, 203 N.E2d 759, 
54 Ill.App.2d 208. 

Me.—Cousins v. Hooper, 224 A,2d 836. 

N.Y.—Howard v. Robinson, 302 N.Y.S.2d 347, 32 
A.D.2d 837. 

Profert of child before jury 
Miss.—Ftnley v. Rowell, 138 So.2d 489, 243 Miss. 455. 
Wis.—State ex rel. Samowski v. Fox, 119 N.W.2d 451, 
19 Wis.2d 68, 

47. Conn.—Pouncey v. Carraway, Cir.A D., 258 A.2d 
483, 5 Conn.ar, 571. 

Ill—People ex rel Bucaro v. Johnson, 291 N.E2d 9, 8 
IllApp.3d 618. 

Ind.—Carpenter v, Goodall App., 244 N.E2d 673, 144 
Ind. App. 134. 

Minn.—State v. Stevens, 80 N.W.2d 22, 248 Minn. 309. 
Ohio—State ex rel Hollis v. Sproat, App., 128 N.E.2d 
235, 

Conduct held pr^udidai 

Pa.—Com. V. Harbaugh, 191 A.2d 844, 201 Pa.Super. 
36a 

48. Cal.—^Rose v. Tandowsky, supra, n. 44—Felts v. 
Betts, 315 P.2d 73. 153 C.A.2d 811 • 

Ga.—Fowler v. State, 143 S.E2d 553, 111 Ga.App. 
856—Travis v. State, 178 S.E2d 741, 122 Ga.App. 
800. 

Ill—People ex rel Bondy v. Morey, supra, n. 44. 
Ohio—Yerian v. Bnnker, App., 35 N.E2d 878—Smith 
v. Lautenslager, 240 N.E2d 109, 15 Ohio App.2d 
211 
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Pa.—Commonwealth v. Neff, 27 A.2d 737, 149 Pa.Su¬ 
per. 513. 

S.C—State V. Chasteen, 130 S.E2d 473, 242 S.C. 198. 
S.D.—State ex rel. Fitch v. Powers, 62 N.W.2d 764, 75 
S.D. 209. 

Conduct or remarks held prejudicial and 
grounds for reversal 

Cal.—People v. Freitas, 94 P2d 397, 34 CalApp.2d 
684. 

Ind.—Kessler v. Williston, supra, n. 35. 

49. Cal—Peterson v. Peterson, 262 P.2d 613, 121 
C A.2d 1—Galloway v, Moreno, 7 Cal.Rptr. 349, 
183 C.A.2d 803. 

Conn—Holmes v. McLean, Cir.A.D., 256 A.2d 849, 5 
Conn.Cir. 476. 

Md.—^Twining v. State, 198 A.2d 291, 234 Md. 97. 
Minn.—State v. Slapnicher, 149 N.W.2d 390, 276 Minn. 
237. 

. N.Y.—Holland v. Tracy, 140 N.Y.S.2d 549, 285 App. 
Div. 1I97-E V. F, 306 N.y.S.2d 177, 33 A.D.2d 
870 

N.C.—State v, Snyder, 164 S.E2d 42, 3 N.CApp. 114. 
Pa.—Com. V. Luciano, 208 A.2d 881, 205 Pa.Super. 
397. 

Utah—State v, Abram, 495 P.2(f 313, 27 Utah2d 266. 

Error held prejudicial 

Ga.—Steed v. State, 56 ■S.E2d 171, 80 GaApp. 360. 
Iowa—State ex rel. Schmidt v. Backus, 147 N.W.2d 9, 
259 Iowa 1144. 

Refusal to permit cross-examination held pr^u- 
dicial 

NJ.—Union City v. Mobsby, 83 A.2d 309, 15 NJ.Su¬ 
per.. 246. 

N.Y.—W. V. D., 324 N.Y.S.2d 333, 36 A.D.2d 455. 
Cross-examination held prejudicial 
NJ.—State V, Arbus, 148 A.2d 184, 54 NJ.Super. 76. 
Putative father compelled to testify contrary to 
statute need not show prejudice 
N.V.-Schreck v. Long, 266 N.Y.S.2d 1017, 25 A.D.2d 
599. 

50. Ala.—Kamp v. Morang, 173 So.2d 566, 277 Ala. 
575. 

Cal.—Vargas v. Vargas, 281 P.2d 18, 131 CA2d 748— 
Gravert v. DeLuse, 86 Cal.Rptr. 93, 6 CA.3d 576. 
Conn.—Judway v. Kovacs, CinA.D., 239 A.2d 556, 4 
Conn.Cir, 713. 

D.C.—Lovinggood v. District of Columbia, Mun.App., 
134 A.2d 336. 

Ga.—Ferrell v. State, supra, n, 45—Peters v. State, 106 
S.E2d 77. 98 Ga.App. 340-Dean v. State, 191 
S.E.2d 477, 126 Ga,App. 633. 

Ill—People ex rel. Gerard v. Wilson, 317 N.E2d 170, 
22 in.App.3d 331. 

Ind—Miller v. Robertson, 258 N.E2d 420, 147 Ind. 
App. 68. 

Md.—Downes v. Kidwcll. 286 A.2d 199, 14 Md.App. 
92. 

Mass.—Com. v. Costa, 236 N.E2d 94, 354 Mass. 757. 
Mich.—Hinterman v. Stine, 222 N.W.2d 213, 55 Mich. 
App. 281 

Minn.—State v. Drescher, 23 N.W.2d 533, 222 Mirin. 
120—State v. Stevens, 80 N.W.2d 21 248 Minn. 
309. 

Miss.—Finley v. Rowell 138 So,2d 489, 243 Miss. 455. 
N.H.—Hansen v. Hansen, 402 A.2d 1333, 119 N.H. 
473. 

N.J.—Hall V. Centolanza, 101 A.2d 44, 28 NJ.Super. 
391. 

N.M.—Mondragon v, Mackey, 334 P.2d 706, 65 N.M. 
175. 

N.Y.—Appeal of Keicham, 4 N.Y.S.2d 786, 254 App. 
Div. 776. 

Ohio—Quasion v. Fnedman, 169 N.E2d 28, 110 Ohio 
App. 166. 

Okl.—Robens v. State, 240 P.2d 104, 205 Okl. 632. 
Pa.—Com. v. Steadman, 40 A.2d 96, 156 Pa.Super. 312. 
Wis.—Prochnow v. Prochnow, 80 N.W.2d 278, 274 
Wis, 491—State ex rel. Samowski v. Fox, 119 
N.W.2d 451, 19 WisJd 68. 
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Wyo —X V. Y. 482 P.2d 688. 

Admission or exclusion held prejudicial 
Ala.—Hunter v. State. 301 So.2d 541, 293 Ala. 226. 
Colo.—Nulman v. Cooper, 207 P2d 814, 120 Colo 98. 
D.C.—Lee v. District of Columbia, MunApp., 117 
A.2d 922—Hawkins v. District of Columbia, App., 
203 A.2d 116. 

Ga.—Steed v. State, 56 S.E.2d 171, 80 Ga.App 360— 
Hurd V. State, 187 S.E.2d 545, 125 Ga,App 353. 
Ind.—Bethel v. Todosijevic, 230 N.E.2d 107, 141 Ind. 
App. 504 

Md.—Hall V. State, 5 A.2d 916, 176 Md. 488—Parker 
V. State, 55 A.2d 784, 189 Md. 244. 

Mich.—People v. Nichols, 67 N.W.2d 230, 341 Mich. 
311—People V. Stoeckl, 78 N.W.2d 640, 347 Mich 
1 . 

N.C.—State v. Bowman, 52 S.E.2d 345, 230 N.C. 203. 
Ohio—State ex rel. Freeman v. Morris, 102 N.E.2d 450, 
156 Ohio St. 333. 

Pa.—Com. V. Luciano, 208 A.2d 881, 205 Pa.Super. 
397. 

Vt.—Brasseau v. Padlo, 34 A.2d 186, 113 Vt. 300. 
Wash.—State v. Schimschal, 437 P.2d 169, 73 Wash.2d 
141. 

W.Va.—State ex rel. Worley v. Lavender, 131 S.E.2d 
752, 147 W.Va. 803. 

Wis.—State ex rel. Isham v. Mullally, 112 N.W.2d 701, 
15 Wis.2d 249. 

Error not cured by instruction 

N.C.—State v. Aldridge, 118 S.E.2d 766, 254 N.C. 297. 

51. D.C .—^Thomas v. U.S., supra, n. 27. 

Ga.—Scoggins v. State, 106 S.E.2d 39, 98 Ga.App. 360 
Ind.—Pursley v. Hisch, 85 N.E.2d 270, 119 Ind.App. 
231 

N.C.—State v. Bowser, 53 S.E.2d 282, 230 N.C. 330- 
State V. Key, 102 S.E.2d 844, 248 N.C. 246-State 
V. Snyder, 164 S.E2d 42, 3 N.C.App. 114. 

Ohio—State ex rel. Raydel v. Raible, App., 117 N.E2d 
480, 40 A.L.R.2d 950, app. dism. 120 N.E2d 590, 
162 Ohio St. 74—State ex rel. Hollis v. Sproat, 
App., 128 N.E2d 235—Smith v. Lautenslager, 240 
N.E2d 109, 15 Ohio App.2d 211 
Pa.—Com. V. Watts, 116 A.2d 844, 179 Pa.Super. 398— 
Com. V. Haas, 181 A.2d 908, 198 Pa.Super. 227. 
S.D.—State ex rel. Sievert v. Merrigan, 46 N.W.2d 909, 
73 S.D..574. 

Wash.—State v. Schimschal, 437 P.2d 169, 73 Wash.2d 
141. 

Wis.—State ex rel. Kurtz v. Knutson, 93 N.W.2d 348, 5 
Wis,2d 609. 

Error held prejudicial 

Colo.—Yeager v. People, 181 P.2d 442. 

Ga.—Steed v. State, supra, n. 49—Brooks v. State, 118 
S.E2d 388, 103 Ga.App. 131. 

Mich.—People v. Sweet, 78 N.W.2d 598, 346 Mich. 684. 
N.C.—State v. Mason, 150 S.E2d 753, 268 N.C. 423. 
Ohio-Scott V. Wix, 50 N.E.2d 361, 71 Ohio App, 
519—State ex rel. Freeman v. Morris, supra, n. 50. 
Pa.—Com. V. Smihal, 126 A.2d 523, 182 Pa.Super. 232. 

On appeal from dismissal of com¬ 
plaint, evidence must be viewed in 
light most favorable to prosecution.”-^ 

523. D.C.—District of Columbia v. Prather, App., 
207 A.2d 119. 

N.Y.—Hawthorne .on Behalf of Trucsdell v. DeBoth, 
370 N.Y.S,2d 724, 49 A.D.2d 674. 

It has been held that in view of the 
practical impossibility of direct contra¬ 
diction of complainant, the appellate 
court must consider more carefully her 
credibility as revealed by her own testi¬ 
mony and by contradictions thereof.” 

52:10. N.Y,—Commissioner of Welfare of City of 
New York v. Fields, 266 N,Y.S.2d 681, 25 A.D.2d 
504—Drummond v. Dolan, 140 N.Y.S. 307, 155 
App.Div. 449. 


53 La.—Succession of Baragona. 93 So.2d 542, 231 
La. 1016. 

N Y.—ShefTer v Coffin, 160 N Y.S.2d 382, 3 A.D.2d 
805 

Tenn.—Reynolds v. Richardson, App., 483 S.W.2d 747, 
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54. Ariz.—Hazelett v. State, 100 P.2d 992, 55 Anz. 
273. 

D.C.—Saunders v. Distnet of Columbia, App, 263 
A.2d 58. 

Ill.—People ex rel. Gerard v. Wilson, 317 N.E2d 170, 
22 IU.App.3d 331 

Ind.—Lunsford v. Maida, 140 N.E2d 762, 127 Ind. 
App 236. 

La.—^Jackson v. Dickens, App., 236 So.2d 81. 

N.Y.—Epstein v. Corbelli, 234 N.Y.S.2d 885, 18 
A.D 2d 633—Hawthorne v. Rusinski, 308 N.Y.S.2d 
272, 33 A.D.2d 1091—Commissioner of Welfare of 
City of New York v. Carone, 308, N.Y.S 2d 444, 34 
A.D.2d 521, 

Ohio—State ex rel. Wise v. Chand, 256 N.E.2d 613, 21 
Ohio St.2d 113. 

Wash.—State v. Casey, 503 P.2d 1123, 7 Wash.App 
923. 

Mandate of execution by appeUate court refused 
Miss.—Thomas v. Cook, 109 So.2d 861, 236 Miss. 365. 
Remand to take additional proof 
NJ.—I. V. D., 158 A.2d 716, 60 N.J.Super. 211. 
Determination of issues in accordance with 
higher court’s opinion 

N.J.—M. V. F., 158 A.2d 334, 60 NJ.Super. 156. 
Insufficient ground for reversal 
NJ.—I. V. D., 158 A.2d 716, 60 NJ.Super. 211. 
Directions for new trial 

N.Y —People v, Uwts, 267 N.Y.S.2d 728, 25 A.D.2d 
567. 

Remand for new trial 

Ariz.—Anonymous v. Anonymous, 460 P.2d 32, 10 
Ariz.App. 496. 

N.Y.—Gray v. Rose, 290 N.Y.S.2d 647, 30 A.D.2d 138, 
app. after remand 302 N.Y.S.2d 185, 32 A.D.2d 
994, 

Remand for additional findings 
N.Y.—Schoff V. Homick, 423 N.Y.S.2d 766, 73 A.D.2d 
836. 

Wis.—State ex rel. Green v. Williams, 183 N.W.2d 37, 
49 Wis.2d 752. 

Remand for statement of facts 
N.Y.—Joan S. v. Ronald B. 418 N.Y.S.2d 126, 71 
A.D.2d 606. 

55. Effect of modification 

^lo.—Loveland v. Lewis, 454 P.2d 84, 169 Colo. 149. 

In a proceeding following a remand 
where additional evidence is not of¬ 
fered the appellate decision is conclu¬ 
sive.”-^ 

55,5. La.—Succession of Baragona, 97 So.2d 215, 233 
La. 537. 

New trial. Appellate court is more 
reluctant to reverse order granting 
new trial than one denying new tri¬ 
al,”-and only in those cases where it 
appears that there has been an abuse 
of discretion in granting new trial will 
it be reversed.”-” 

55.10. Anz,-State v. Mejia. 399 P.2d 116, 97 Ariz. 
215. 

55.15. Ariz,-State v. Mejia, 399 P.2d 116. 

56. Del.—State v. Harris, 75 A.2d 214, 6 Terry 377. 
Md.—Callahan v. Dean, 299 A.2d 479, 17 Md.App. 67. 

' Other matters have been held 
grounds for dismissal.” ^ 
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58.5. Contempt of appellant 

Fla.—Moms v, Rabara, App., 145 So.2d 265. 

Failure to file statement of costs 
Ky.—Com. ex rel. Murphy v. Morehead, 411 SW,2d 
31 

§ 137. Right to Costs 
Library References 
Children Out-of-Wedlock e=»75. 

59. Cal —Carbone v. Superior Court of Napa County, 
117 P.2d 872, 18 Cal.2d 768, 136 A.LR. 1260— 
Hall V. Hall, 213 P.2d 58, 95 Cal,App.2d 541. 

Ill.—People ex rel. Perz v. Schnecmilch, 227 N.E.2d 
132, 82 Ill.App.2d 371. 

N.Y.—Russell v. Seon, 98 N.Y.S.2d 640, 277 App.Div. 
909. 

Construction of statute 

Mich.—Riehm v. Fayerweather, 73 N.W,2d 241, 343 
Mich. 665—Whybra v, Gustafson, 112 N.W.2d 
503, 365 Mich. 396. 

N.Y.—In re Proceeding for Paternity Under Article 5 of 
Family Court Act, 371 N.Y.S.2d 611, 82 Misc.2d 
1094. 

60. La.—Dufrene v Dufrene, App., 366 So.2d 1016. 
N.Y.—Colemand v. Dailey, 362 N.Y.S.2d 746, 80 

Misc.2d 133. 

Award pendente Ute 

Cal.—Richter v. Superior Court for Los Angeles Coun¬ 
ty, 29 Cal.Rptr. 826, 214 C.A.2d 821. 

From date of filing of complaint 
Cal.—Richter v. Superior Court for Los Angeles Coun¬ 
ty, 29 Cal.Rptr. 826, 214 C.A.2d 821. 

Attorney fees authorized 

Cal.—Stebbins v. Imerman, 98 Cal.Rptr. 865, 21 C.A.3d 

942. 

D.C—Martin v. Tate, App., 492 A.2d 270. 

Ill.—People ex rel. Adams v. Sanes, 243 N.E2d 233,41 
m.2d 381, cert. den. 89 S.Q. 1752, 395 U.S. 910, 
23 L.Ed.2d 223. 

Mich.—Houfek v. Shafer, 151 N.W.2d 385, 7 Mich. 
App. 161—Sager v. Borezak, 341 N.W.2d 190, 128 
Mich.App. 718. 

Mo.—Mueller v. Jones, App., 583 S.W.2d 222. 

N.Y.—Maio v. Pierce, 422 N.Y.S.2d 227, 72 A.D.2d 

943. 

Tex.—In Interest of R-V-M-, Civ.App., 

530 S.W.2d 921. 

Attorney fees not authorized 

Fla.—^Smith v. Wise, App., 234 So.2d 145. 

Ill.—Matter of Mac Harg, 1 Dist, 458 N.E2d 1154, 76 
m.Dec. 500, 120 Ill.App.3d 753. 

Neb.—State ex rel. Toledo v. Bockmann, 355 N.WJd 
521, 218 Neb. 428. 

N.Y.—Nancy C. v. John J. O’C., 375 N.Y.S.2d 630, 50 
A.D.2d 800. 

Costs held in escrow 

N.Y.—Patricia R. v. Peter W.. 480 N.Y.S.2d 1020, 126 
Misc.2d 87. 

Attorney’s fees mandated 

Fla.—White v. Means, App., 280 So.2d 20. 

61. Applicability of cost deposit rule 

Kan.—Lawrence v. Boyd, 486 P.2d 1394,207 Kan. 776. 

Discretion of court 

Fla.—White v. Means, App., 280 So.2d 20. ' 

A statute which provides that in pa¬ 
ternity actions the cost of blood group¬ 
ing tests is to be borne by the party 
requesting them, denies constitutional 
rights when applied to deny such tests 
to an indigent defendant.^^*’ Thus, the 
state should be required to pay the 
cost of a blood test in a paternity pro¬ 
ceeding where the respondent is finan¬ 
cially unable to pay for the test^’-” 
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61.5 U.S—Little v. Streatcr, 101 SCt 2202. 452 U.S. 
1. 68 L.Ed.2d 627. 

NJ.—Smith V. Walker. 350 A,2d 319, 138 NJ Super. 
187. 

61.10 Emirirical qualities of proceedings en¬ 
hanced 

N.Y.—«Coinmissioner of Social Services of Onondaga 
County V. Lardeo, 417 N.Y.S,2d 665, 100 Misc.2d 
220 . 

§ 138. Persons Liable for or Enti¬ 
tled to Costs 

Library References 
ChOdren Out-of-Wedlock <®»75. 

62. N.Y.—Anonymous v. Anonymous, 191 N.Y.S.2d 
536, 20 Misc.2d 753. 

One not party not entitled to attorney's fees 
N.Y.—Peqple on Complaint of Thompson v Bomer, 
112 N.Y.S.2d 364. 280 App.Div. 141. 

Attorney's fee 

Fla.—Plever v. Bray, App,, 266 So. 2d 54. 

N.Y.-S. V. K., 335 N.Y.S.2d 124, 70 Misc.2d 803. 

On appeal 

(1) Allowance for counsel fees to mother permitted. 
N.Y.—Giacoman v. Boer, 258 N.Y.S.2d 131, 23 A.D.2d 

737—Jaeger v. Scherer, 264 N.YS.2d 446, 24 
AD.2d 878-D. v. C, 313 N.Y.S.2d 617, 34 
AD.2d 1009. 

(2) Statute permitting counsel fees on appeal from 
mder (rf* filiation is liberally construed. 

N.Y.—Giacoman v. Boer, 258 N.Y.S.2d 131,23 A.D 2d 
737. 

Rdmlmrsement of public entity when indigency 
ends 

NJ.—M. V. S., 404 A,id 653, 169 NJ.Super. 209. 
64* liable for assigned counsel's fees 
N.Y.—Patricia R. v. Peter W., 480 N.Y.S.2d 1020, 126 
MiscJd 87. 

68. Attorney’s fees 

Fla.—^Florida Dept of Health and Rehabilitative Servic¬ 
es V. Cisneros, App., 446 So.2d 727. 

70. N.Y.—Fowler v. Rizzuto, 121 N Y.S.2d 666. 

§ 139. Amount of Award 
Library References 
Children Out-of-Wedlock <@=>75, 
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74. Cal.—Andrade v. Newhouse, supra, n. 38. 

Amount hdd proper 

ID.—People ex rbl Petz v. Schneemilch, 227 N.£.2d 
132, 82 llUpp.2d 371. 

Reimbursemeiit for accountant’s testimony 
N.y.—Mfllcr V. cole, 325 N.Y,S.2d 158, 68 Misc.2d 8. 
ReindNusement for physician’s trial testimony 
N.Y.—Miller v. Cole, 325 N.Y.S.2d 158, 68 Misc.2d 8. 
Costs for blood grouping test 
Conn.—Ferro v. Morgan, 406 A,2d 873, 35 Conn.Sup. 
679. 

N.Y.—In re Proceeding for Paternity Under Article 5 of 
FamUy Court Act 371 N.Y.S.2d 611, 82 Misc.2d 
1094-L.Russo V. Hafher, 420 N.Y.S.2d 64, 100 
Misc.2d 841. 

Ohio—Bigsby v. Bates, 391 N.E2d 1384, 59 Ohio Misc. 
51, 13 0.0.3d 260. 

Tex.—Adams v. Stotts, App. 5 Dist., 667 S.W.2d 798. 

Counsel fees 

Mo.—Mueller v. Jones, App., 583 S.W.2d 222. 

75. Fla.—Plever v. Bray, App,, 266 So.2d 54. 

Ohio—Sute ex rel. Raydel v. Raible, supra, n. 51. 

Fhnd held liable 

ICaa—Costigan v. Stewart, 91 P. 83, 76 Kan. 353, 11 
L.R.A.,N.S., 630. 

Old-State V. Cosby, 285 P.2d 210. ' 


76 Mo —Mueller v Jones, Af^., 583 S W.2d 222 

77 Cal —Richter v Supenor Court for Los Angeles 
Count>, 29 Cal Rptr. 826, 214 CA.2d 821 

N V -Hough V. Light, 89 N.Y.S.2d 361. 275 App.Div 
299—People on Complaint of Lovelace v, Arcien, 
187 N Y.S.2d 437, 8 AD 2d 923. 

Amount held not exce^ve 
ai—K>ne V. Kync, 100 P.2d 806, 38 CalApp.2d 
122—Rose \ Tandowsky, supra, n. 44. 

Amount held inadequate 

Cal.—Berry v. Chaplin. 169 P 2d 453, 74 C.A2d 669— 
Hurst V. Hurst, 39 CaLRptr. 162, 227 C.A.2d 859, 
19 A.L.R.Sd 635. 

Discretion of court 

Fla.—Plever v Bray, Aw>., 266 So.2d 54. 

Miss—Hull V. Townsend, 186 So.2d 478. 

Amount held reasonable 

N.Y.—White V. Grey, 274 N.y.S.2d 751, 26 A.D.2d 
972. 

Factors to consider in determining amount of 
attorney fees 

N.Y.—Miller v. Cole, 325 NY.S2d 158, 68 Misc.2d 8. 

Analogous to divorce proceeding 

Ind.—Roe v. Doe, 289 N.E.2d 528, 154 Ind.App. 203. 

78. Effect of agreement 

Cal —Kyne v. Kyne, supra, n 77 

81. Contempt to coerce payment warranted 

Ind.—AUee v. State, App. 1 Dist., 462 N.E2d 1074. 

BAT. The name for the felt fabric out 
of which hats are made. 

U.S.—U S. Hat Machinery Corporation v. Bocsch Mfg. 
Co.. C C.A.Conn. 108 F.2d 417, 420. 

BATCH. 

8. Batching plant 

A “batching plant”, as the term is used in the ready- 
mix concrete business, is a semi-portable steel structure, 
mounted on a concrete base embedded in the ground, 
and containing separate compartments or bins where the 
various ingredients used in the processing of concrete- 
aggregates, cement and water—arc separately stored, 
weighed and blended into ready-mix concrete.—Youngs¬ 
town Bldg. Matenal & Fuel Co. v. Bowers, 149 N.E.2d 
1, 3, 167 Ohio St. 363. 

In cement industry 

“Batch” by itself and ufeed as noun has well known 
meaning in cement industry and refers to dry mass or 
mixture of cement, sand and aggr^tc.—Dye Trucking 
Co. V. Miller, Tex.Civ.App.. 397 S.W.2d 507, 510. 

Batch sheet A *‘batch sheet'' is a 
cross between a recipe from a cook¬ 
book and a laboratory notebook and 
contains instructions about how to 
carry out a procedure or reaction with 
spaces for the chemist to enter data 
about reaction conditions and results.^ ^ 

9.5 U.S.—Syntex Ophthalmics, Inc. v. Novicky, D.C. 
III., 591 F.Supp. 28, 32. 

BATHING. 
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15. N.Y.—People v. Gold, 6 N,Y.S.2d 264. 269. 

BATTER. As a verb, the word **bat- 
ter" means to beat with successive 
blows; to beat repeatedly and with vio¬ 
lence; to keep on attacking, especially 
with force or violence.^'*^ 

23,50. N.Y.—D’Auria v. Niemiec, 182 N.Y.S.2d 378. 
379, 15 Misc.2d 449. 

Batter board is a construction term referring to stakes 
or boards from which strings are run in order to square 
up building blocks as walls are being constructed.— 
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Ridge V Calabrese Supply Co, 69 Cal.Rptr. 844, 846, 
263 CA 2d 546. 

BATTER POST. 

The “batter post" of a bridge trusts 
is the incline of the major cord or beam 
extending from the base to the top of 
the lateral. 

Ky.—Grigsby v. Smith, 146 S.W2d 719, 720, 285 Ky. 
48. 

BATTURE. A tract of land or lot of 
ground on the bank of a stream.^*-* 

24.1. La.—Terrebonne v. Theriot, App., 140 So.2d 
523, 527. 

BAY. 

As a Noun 

30. Cal.—People v. Stralla, 96 P2d 941, 942, 14 
Cal.2d 617. 
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31*^9. Similarly expressed 

Cal.—People v. Stralla, supra, n. 30. 

Phrases: 

Other phrases are set out in the 
note.^^ * 

55.1. Phrases 

(1) “Lube bay” is a room in a gasoline filling station 
for greasing automobiles. Marx v. Standard Oil Co. of 
NJ., 69 A.2d 748, 749, 6 NJ.Super. 39. 

(2) “Historic bays" as used in the Convention on the 
Territorial Sea and Contiguous Zone, whose definitions 
are adopted for purpose of defining inland waters under 
Submerged Lands Act, are esscnfially those bays over 
which a coastal nation has traditionally asserted and 
maintained dominion with acquiescence of foreign na- 
tions.-U.S. V. State of Cal., Cal., 85 S-Q. 1401, 1419, 
381 U.S. 139, 14 EEd.2d 296. 

BAYGALL. 
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Low-lying wet land matted with veg¬ 
etable libres and often with gallberry 
and other thick-growing bushes. 

Ga.—McNeal v. Carter, 12 S.E2d 332, 333, 191 Ga. 
441. 

BAYOU. 

82. Ark.—Turner v. Smith, 231 S.W.2d 110, 112, 217 
ArL 441. 

83. Ark.—^Turner v. Smith, supra, n. 82. 

BE. 

89-91. Broad extent and etymology of term dis¬ 
cussed.—Monk v.'Komegay, 29 S.E2d 754, 758, 
224 N.C. 194, 

93. N C.—Monk v. Komegay, supra, n. 89-91. 

Also defined as to take place, to oc¬ 
cur, to happen.’*^ 

9A.1. N.M.—State ex rel. Van Schoyck v. Board of 
Com’rs of Lincoln County, 131 P.2d 278, 285, 46 
N.M. 472. 
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“Be" has also been held equivalent 
to “happen"’’-* and “occur.”’’^ 

99.1. N.M.—State ex rel. Van Schoyck v. Board of 
Com’rs of Lincoln County, supra, n. 94.1. 

99.2. N.M.—State ex rel. Van Schoyck v. Board of 
Com’rs of Lincoln County, supra, n. 94.1. 

Phrases: 
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26. Shall be 

(1) Indicates future and not past—In re Milis’ Es¬ 
tate, 249 N.W. 282, 212 Wis. 283. 

(2) The term is prospective in meaning and cannot 
embrace events that have already occurred.—Cassan v. 
Fern, 109 A.2d 482. 485, 33 N.J.Super. 96. 
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Additional phrases are set out in the 
note.^’ 

36.1. Will be . 

Connotes something which will take place in the 
future.—Stanley J. How & Associates, Inc v. Boss, 
D.C.Iowa, 222 F.Supp. 936. 940. 

Being 

37, Ala.—Lingo v. Gulf Life Ins. Co., 27 So.2d 697, 
699, 32 Ala.App. 525. 

42. Ala.—Lingo v. Gulf Lines Ins. Co., supra, n. 37. 

Phrases: 

66. N.H.—Finlay v. Stevens, 36 A 2d 767, 771, 93 
N.H. 124. 

Foetus as life “in being** 

N.Y,—Park v. Chessin. 387 N.Y.S.2d 204, 207, 88 
Misc.2d 222. 

Other phrases are set out in the 
note.'^^' 

79.1. Supreme Being 

U.S.—U.S. V. Seeger, Cal. & N.Y., 83 S.Ct. 850, 854, 
380 U.S. 163, 13 L.Ed 2d 733. 

BEACH. 

As a Noun 

80. Mass.—Hewitt v. Perry, 34 N.E2d 489, 491, 309 
Mass. 100—Anderson v. De Vries, 93 N.E2d 251, 
'255, 326 Mass. 127. 
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87. Mass.—Anderson v. De Vries, supra, n. 80. 

90. Ga.—Tarver v. Savannah Beach, Tybee Island, 
100 S.E2d 616, 619, 96 Ga.App. 491. 

Mass.—Hewitt v. Perry, supra, n. 80—Anderson v. De 
Vries, supra, n. 80. 

96. N.Y.—Tcncnbaum v. Sea Gate Ass*n, 1 N.Y.S.2d 
224, 226, 253 App.Div. 166. 

98. Ala.—Mobile Dry-Docks Co. v. Mobile, 40 So. 
205, 208, 146 Ala. 198, 3 L.R.A.,N.S., 822, 9 
Ann.Cas. 1229. 

58 C.J: p 698 note 62. 

60 CJ. p 132 note lS[a]. 

It has also been distinguished from 
‘‘foreshore.'^ 2' 

2.1. N.Y.—^Tenenbaum v. Sea Gate Ass’n, sufira, n. 
96. 
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BEAD. One of the bubbles formed by 
effervescence in beer, some wines, etc., 
hence, collectively, the foam or head 
formed by such bubbles.'^ ' 

17.1. Webster New Int. D. 

In whiskey 

The “bead” on whiskey is the ring of bubblclikc 
substance that appears on the upper part of the bottled 
whiskey after the bottle is shaken; in the liquor trade 
knowledgeable persons are supposed to be able to deter¬ 
mine the alcoholic strength, or proof, therefrom. 

U.S.—U.S. V. Campbell, D.C.S.C., 275 F.Supp. 7, 9. 


BEAM. 

28. “Warper beam** described 
DC—Thornton v Coe, 102 F2d 247, 248, 69 App. 
D.C. 383. 

BEAN. 

31. Beam up 

It is established practice m shipping industry to 
“beam up” cargo m hatch in order to make most 
efficient use of available space, it is done by standing 
cargo, such as bales of cotton, on end on top of other 
bales, which have been laid flat, in order to take full 
advantage of remaining stowage space and as completely 
as possible to fill hatch.—Luna v. Kawasaki Kisen 
Kaisha, Limited, DC.Cal., 245 FSupp. 152, 153. 

It has been defined as the seed of 
any one of various plants of the family 
“Fabaceae.*’ * 

35.1. “Pea** compared and distinguished 
U.S—Lee & Co. v U.S.. 15 Ct.Cust.App. 202, 206. 
Varieties of beans 

(1) Soy bean, a valuable annual leguminous plant, 
native of southeastern Asia, and a crop of prime impor¬ 
tance in China and Japan.—^Wells v. State, 186 S.E. 593, 
595, 53 Ga.App. 496. 

(2) Otootan bean is merely one of the numerous 
varieties of the soy bean.—Wells v State, supra. 

(3) “String bean” is a vegetable consisting of a pod 
containing beans; it has strings on the sides of the pod 
and, like most vegetables, has a water or juice content. 
—Pabst V. Hillman’s, 13 N E.2d 77, 79, 293 Ill.App. 
547. 

Beaming is the operation of soak¬ 
ing, defurring, and defleshing green 
salted hides after they are received 
from the slaughter house,^^-^ 

34.4. N.J —Good v, Lackawanna Leather Co., 233 
A,2d 201, 204, 96 N.J.Super. 439. 

BEAR. 
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36-40. Del.—^Banks v. Wilmington Terminal Co., Su¬ 
per., 24 A.2d 592, 600, 2 Terry 489. ' 

—^Bome. 

Past participle of the verb "‘bear/’ 
which has many meanings, among 
which is answerable for, as ex- 
penses.^^' 

47.1. Del.—Banks v. Wilmington Terminal Co., su¬ 
pra, n. 36-40. 

BEARER. 

In the language of commerce “bear¬ 
er” may be equivalent to “holder.” ’’ ‘ 

59.1. Ill.—Melick v. Metropolitan Casualty Ins. Co. 
of New York, 4 N.E.2d 769, 287 Ill.App. 613. 

29 C.J p, 760, note 26. 

BEARING. 

64. “The supports of a rotating shaft** 

U.S.—Gotz v. Universal Products Co,, C.C.A.Del,, 107 
F.2d 40. 

BEAST. 

66. Ind.—CJ.S. quoted in Murray v. State, 143 
N.E2d 290. 292, 236 Ind. 688. 

Similarly defined 

(1) Any living creature; any animal—Murray v. 
State, 143 N.E2d 290, 292, 236 Ind. 688. 

(2) Any animal; distinguished from man.—Murray v. 
State, 143 N.E.2d 290, 292, 236 Ind. 688. 
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67. Ind.—C.J.S. quoted in Murray v. State, 143 
N E2d 290, 292, 236 Ind. 688. 

68. Ind.—CJ.S. quoted in Murray v State, 143 
N.E2d 290, 292, 236 Ind. 688. 

BEAT. 
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The term has been held to include 
other living things.” ^ 

75.5. Fowl 

Ind.—Murray v. State, 143 N,E.2d 290, 292, 293, 236 
Ind. 688. 

As a Verb 

99. In a legal sense 

To “beat”, in a legal sense, is not merely to whip, 
wound, or hurt, but includes any unlawful imposition of 
the hand or arm.—Dunn v. State, 64 S.E2d 478, 83 
Ga.App. 682—Goodrum v. State, 60 Ga. 509, 511— 
Hunt v. State. 174 S.E. 156, 157,49 Ga.App. 13—Smith 
V. State. 68 S.E.2d 719, 720, 85 Ga.App. 215. 
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Phrases: 

Other phrases employing the word 
“beat,” or forms thereof, are set out in 
the note." ‘ 

11.1. Phrases 

(1) “Beaten path doctrine” see Intoxicating Liquors 
§ 366 

(2) “Beaten track.” 

Wis.-Weiberg v, Kellogg, 205 N.W. 896, 899,188 Wis. 
97. 

BEATNIK. A person having a predi¬ 
lection for unconventional behavior 
and dress and a preoccupation with 
exotic philosophizing and self-expres¬ 
sion. 

12.50. Cal.—Forstnca- v. City and County of San 
Francisco, 52 CaLRptr. 621, 627, 243 C.A.2d 625. 

BEAUTY. 

Beauty culture. 

18. Similarly expressed 

Del—Hoff V. State, 197 A. 75, 77, 78, 9 W.W.Harr. 
134. 

Minn.—State v. Sullivan, 71 N.W 2d 895, 898, 245 
Minn. 103, 56 A.L.R.2d 871. 

Electrolysis for epilation or the removal of hair from 
the face or body held a “form of beautifymg” or a “type 
of beauty culture.”—People v. Cohen, 8 N.Y.S 2d 70, 
72, 73, 255 App.Div. 485. 

Other phrases: 

21. As defined by statute and distinguished from 
“beauty school”—McDonald v. Goddard, 98 P2d 
1074, 1076, 2 Wash.2d 553. 
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“Beauty school,” “duly registered 
beauty school,” “beauty parlor.” 

25.1. Del—Hoff v. State, 197 A. 75, supra, n. 18. 
Statutory definitioii 

Wash.—McDonald v. Goddard, supra, n. 21. 

25.2. Del-:-Hoff v. State, supra, n. 18. 

25.3. Statutory definition quoted in People v. Cohen, 
supra, n. 18. 

Includes beauty “shops’* but not ^‘schools’’ 

Wash.—McDonald v. Goddard, supra, n. 21. 
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“Beaaty shop,** **beaiity parlor,” and *i»eanty 
salon” used indiscriminately to describe 
same estabUshment 

N.y—Berzon v, Jones, 307 N.Y.S2<i 404, 405, 33 
A.D.2d 989. 

BECAUSE- 

Because of. 

29. Mo.—Stratton v. Kansas City, 362 S,W.2d 558, 
561. 

It has been held equivalent to 
“for.” 

30,1. Cal.—Kelly v. State Personnel Board of Cahfor- 
nia, 88 P.2d 264, 266. 31 Cal.App.2d 443. 

R. I.—Desjourdy v, Mesrobian, 158 A. 719, 52 R,I 146. 

BECOME. 

In General 

39. Fntnre or past time 
Iowa—Hansen v. Henderson, Iowa, 56 N.W 2d 59, 69, 
244 Iowa 650. 
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Phrases: 

47. Hirase defined and application discussed 

BL-Austin v. Healy, 35 N.E2d 78, 79, 376 III. 633. 

Became 

Phrases: 

Other phrases are set out in the 
note.^^-^ 

63S Phrases 

(1) **Became apparent” is not synonymous with 
phrase ‘‘could have seen”.—Levin v. QUdwell, Mo., 285 

S, W.2d 655, 661. 

BED. 

In General 
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71. In a body of water, land below ordinary high-wa¬ 
ter mark.-U.S. v. Ray, C.A.Fla,, 423 F.2d 16, 20. 

Synonymous with “position.” ^ 

71.L Mont—Smith v. School District No. 18, Pond¬ 
era County, 139 P.2d 518, 522, 115 Mont 102. 

Phrases. 

Additional phrases are set out in the 
note,“'^ 

833. Phrases 

(1) “Cooling bed" is a place where steel is set to 
cool.—^U.S. V. Birdsboro Foundry & Mach. Co., 
D.CPa., 139 F5upp. 244, 247. 

(2) “Bed-wetting" or “enuresis" is an incontinence, 
especially night incontinence, of persons, especially chil¬ 
dren, who have reached an age when they should con¬ 
trol their bodily functions, including urination; it may 
result from urethral irritation, cystitis, and be associated 
with diseases, such as certain types of disabetes, or 
emotional disturbance; it may be functional, or the 
result of delay maturation or of bad habits.—Feil v. 
F.T.C, C.A., 285 F.2d 879, 885. 

BEDDING- 
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A trade term sufficiently broad to 
include mattresses^ springs, cots, 
couches, quilts, cushions, and also the 
bed itself, as well as other similar 
items. 

Md.—Baltimore Bedding Corp. v. Moses, 34 A.2d 338, 
340, 182 Md. 229. 


BEDEAUX SYSTEM. A rather com¬ 
plicated wage payment plan, which re¬ 
duces all factory work to a common 
denominator by setting a standard 
amount of required production per 
minute for every sort of job, the stan¬ 
dard being spoken of as sixty points or 
“B's” per hour. For reaching it, work¬ 
ers are given moderate bonus, and for 
exceeding it they receive seventy-five 
percent of the saving, the remaining 
twenty-five percent going to the fore¬ 
man, indirect labor, and management. 

us.—National Labor Relations Board v. Boss Mfg. 
Co., C.C.A., 107 F.2d 574, 576. 

BEDROOM. 

14. Similarly defined 

(1) A rocun furnished with a bed and intended pri¬ 
marily to be slept in.—Schermer v. Fremar Corp., 114 
A 2d 757, 759, 760, 36 N J.Super. 46 

BEEF or BEEVE. 
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Phrases: 

Other phrases employing the word 
“beef’ are set out in the note.^ ‘ 

29.1. Phrases 

(1) “Com fed beef’ is a greatly unproved quality of 
beef produced by feeding cattle on com for an intensive 
feeding penod of from forty to sixty days.—Colbert Mill 
& Feed Co. v. Oklahoma Tax Commission, 109 P.2d 
504, 505, 188 Okl. 366. 

BEEFEATER. A word virtually nev¬ 
er used in its literal sense as an eater 
of beef.2’“ The word is used as a 
nickname for the Tower of London 
guides who in former times were the 
yeomen of the guard.^’^* 

29.50. N.Y,—James Burrough, Limited v. Ferrara, 
165 N.Y.S.2d 825, 826, 6 Misc.2d 692. 

29.51. N.Y.—^James Burrough, Limited v. Ferrara, 
165 N.Y,S.2d 825, 826, 6 Misc.2d 692. 

BEER. 

As a Noun 

Beer as an intoxicating liquor see 
Intoxicating Liquors §§ 1, 6, 9, 11-13. 

60 CJ. p 665 note 76. 

38. Utah—Riggins v. District Court of Salt Lake 
County, 51 P.2d 645, 657, 89 Utah 183. 

41. Utah—Riggins v. District Court of Salt Lake 
County, supra, n. 38. 

43. Utah—^Riggins v. District Court of Salt Lake 
County, supra, n. 38. 

44. Porter 

Utah—Riggins v, Distnet Court of Salt Lake County, 
supra, n 38. 

45. Utah—Riggins v. District Court of Salt Lake 
County, supra, n. 38. 
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61. Tex.—Harris v. State, Cr., 489 S.W.2d 303, 307. 
66. Similar definition 

(2) “Beer” is any beverage containing not less than 
one-half of 1 per centum of alcohol by weight and 
obtained by the alcoholic fermentation of an infusion or 
decoction of any malted grain or similar products; it 
may or may not contain hops or other vegetable prod¬ 
ucts.—Riggins v. District Court of Salt Lake County, 
supra, n. 38. 
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68. Similar statutory definition 
Tex.—McChnsty v. State, 134 S.W.2d 295, 296, 138 
Tex.Cr.R. 78—Bell v State, 154 S.W.2d 650, 651, 
142 Tex.Cr.R. 390. 

“Home brew” held not “beer,” as 
defined in a particular statute.'^® ‘ 

70.1. Tex.—Bell v. State, supra, n. 68. 
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71. Cal.—Molina v. Munro, 302 P 2d 818, 820, 145 
CA.2d 601. 
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It has been contrasted with “li¬ 
quor.” 

92.1. “Liquor,” in common parlance, does not ordi¬ 
narily mean “beer.”—Lea v. State, 181 S.W2d 
351, 353, 181 Tenn. 378. 

Other phrases: 
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22. It is not whisky 

Ark.—Winston v. State, 233 S.W. 770, 771, 149 Ark. 
606. 

BEFORE. 

Indicating Time 
page 231 

56-58. Mo.—State ex rel. Alton R. Co. v. Public 
Service Commission, 155 S.W.2d 149, 153, 348 
Mo. 780. 

Immediately preceding.*’’^ 

59.1. U.S.—In re Standard Wood Products Co., D.C. 
Pa., 38 ESupp. 20, 22. 

60-61. Va.—CJ.S. quoted in Jenkins v. Faulkner, 4 
S.E.2d 788, 790, 174 Va. 43. 

62. U.S.—Webster v. State Mut. Life Assur. Co. of 
Worcester, Mass., D.C.Cal., 50 F.Supp. 11, 19, 20, 
mod. on oth. grds., C.C.A., 148 F.2d 315. 

BEG. 

page 233 

23. “Request” synonymous 

Ind.—^Artificial Ice & Cold Storage Co. v. Martin, 198 
NE. 446, 449, 102 Ind.App. 74. 

BEGIN. 

In General 
page 234 

It also means to commence, to initi¬ 
ate, to institute, to start.**’-^ 

47.1. U.S.—Bates Mfg. Co. v. U.S.. Mass., 58 S.Q. 
694, 696, 303 U.S. 567, 82 L.Ed. 1020. 

N.Y.—People ex rel. Northchester Corporation v. Mil¬ 
ler, 31 N.Y.S.2d 586, 587, 263 App.Div. 83. 

“Begin” has been held synonymous 
with “maintain.” 

49.1. Ohio—New Carlisle Bank v. Brown, 11 Ohio 
Qr.Ct. 77, 78, 5 Ohio Cir.Dec. 94. 

It has also been held synonymous 
with other terms.’*’^ 

49 Jt. “Commence” held synonymous 
Tex.—Kothmann v. Voley, Ov.App., 301 S.W.2d 235, 
237. 

Phrases: Other phrases are set out 
in the note.^ * 
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54.1. Phrases construed 

“Begins to dnll," as equivalent to “beginning of oper¬ 
ations to dnir\—Durbin v, Osborne, 166 S.W.2d 841, 
843, 292 Ky. 464. 

64. “Result” antonym 

Tex—Pacific Indem. Co. v Arline, Civ.App., 213 
S.W,2d 691, 699, err. gr. 

Beginning 

—^As Verbal Noun. 

Commencement.^^ ’ 

65.1. Cal.—Wilcox V. West, 114 P.2d 39, 42, 45 Cal. 
App.2d 267. 

Phrases: 

page 235 

75. Ky.—Durbin v. Osborne Supra, n. 54.1. 

Begun 

82. U.S—Port V. Litolff, C.CA.La., 103 F.2d 302, 
303. 

“Begun” has been held synonymous 
with “maintained.” ’ 

83.1 N.Y.—Grasso v. Holbrook, Cabot & Daly Con¬ 
tracting Co., 92 N.Y.S 101, 103, 102 App.Div. 49. 

BEHALF. 
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96. “In behalf of’ similarly defined 
N.Y.—Hunn v. New York State Teachers’ Retirement 
System, 28 N.Y.S 2d 356, 359, 360, 176 Misc. 643. 
97-98. S.D.—State ex rel. Anderson v. Jameson, 215 
N.W. 697, 698, 51 S.D. 540. 

31 C.J. p 364 note 48. 

Also means on the part of.'’** * 

98.1. S.D.—State ex rel. Anderson v. Jameson, supra, 
n. 97-98. 

Phrases: 

1. Phrase means in the interest of or to the advantage 

of.—Hunn v. New York State Teachers’ Retire¬ 
ment System, supra, n. 96. 

2. S.D.—State ex rel. Anderson v. Jameson, 215 N.W. 

697, 698, 51 S.D. 640. 

Additional phrases are set out in the 
note.*^ * 

4.1. Phrases 

(1) “In behalf of’ means “in the interest of’ “in the 
support of*, “for the benefit of'.-Proulx v. Parrow, 56 
A.2d 623, 626, 115 Vt. 232. 

BEHAVIOR. 

9. “Conduct” is the normal connotation of the word. 

—Schneiderman v. United States, Cal., 63 S.Ct. 
1333, 1340, 320 U.S. 118, 87 L.Ed. 1796. 

Similarly defined 

(1) “Behavior” is manner in which person behaves in 
reacting to social stimuli or to inner need or to combina¬ 
tion thereof, treatment shown by person toward another 
or others especially in his conformity with or divergence 
from norms of good manners or social decorum.—Rich- 
erson v. Supenor Court In and For Sacramento County, 
70 Cal.Rptr. 350, 351, 264 C.A.2d 729. 

Good behavior. 

10. Ark.—Hartley v. State, 42 S,W.2d 7, 184 Ark. 
237. 

Kan.—State v. Sanders, 295 P. 725, 726, 132 Kan. 450. 
N.C.-^tate V. Hardin, 112 S.E 593, 594, 183 N.C 815. 
S.C.-State V. Miller, 115 S.E. 742, 745, 122 S.C 468. 

Similarly defined 

(1) “Good behavior” mrans obedience to and con¬ 
formity with criminal laws of state; the demeanor of 


law-abiding citizen —State v. Miilner, 83 S E.2d 546, 
547, 240 N.C 602 

Similarly expressed 

Ohio-In re Weber, 61 N.E.2d 502. 504, 75 Ohio App. 
206 

28 CJ p. 714 note 81. 

As contrasted with “bad behavior” see 7 C.J.S p 
1319 note 55 

Other phrases: 

“Failure of good behavior.” 

17.1. Defined in same terms as “conduct unbe¬ 
coming an employee” 

Ohio—State ex rel. Ashbaugh v. Bahr, 40 N.E2d 677, 
680, 68 Ohio App. 308. 

“•Behavior problem.” 

17.2. “Delinquent” and “delinquency” held 
synonymous 

Wash —Evangelical United Brethren Church of Adna v. 
State, 407 P.2d 440, 442, 67 Wash.2d 246. 

“Behavior controls.” 

17.3. Term refers to processes and capacity of person 
to regulate and control his conduct and his ac¬ 
tions.—U.S. v. Cortes-Crespo, ACMR, 9 MJ. 717, 
725, affd., CMA, 13 N.J. 420. 

BEHIND. 

19. Similarly defined 

“Behind” is used as a functional word to indicate 
anything that lies or intervene between one thing and 
another—Edwards v. Fugere, Vt., 287 A.2d 582, 585, 
130 Vt. 157. 

BELIEF. 
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26. Similarly stated 

(1) “Belief’ is equally appropriate t) describe a state 
of mind which regards existence of a fact as certain and 
a state of mind which thinks that fact exists but recog¬ 
nizes a varying degree of chance that it may not exist,— 
Leathers v. Sikeston Coca-Cola Bottling Co., Mo.App., 
28&S.W.2d 393, 396. 

30. Similarly expressed 
(1) “Belief’ IS conviction of truth and validity of a 
given proposition.—State v. Smith. 123 A.2d 369, 371, 
22 N.J. 59. 

36. Similarly expressed 
Ky.—Farber’s Ex’r v. Farber, 148 S.W.2d 732, 734,285 
Ky. 596. 

Other terms compared or distin¬ 
guished. 

46. D.C—^Jameson v. Jameson, CA.D.C., 176 F.2d 
58, 60, 85 U.S,App.D.C. 176. 

Ky.—Farter’s Ex’r v. Farber, supra, n, 36. 

La.—State v. Perkins, 160 So. 789, 791, 181 U. 997. 

“Knowing” compared with “belief” 

Vt,—State V. Alpert, 92 A. 32, 88 Vt. 191, 193. 

Phrases: 
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72. Compared with “knowledge” 

“Knowledge” connotes a more certain and definite 
mental attitude than “reasonable belief.”—State v. Mil¬ 
ler, 193 S.E. 388, 389, 212 N.C. 361. 

Additional phrases are set out in the 
note.’^ * 

74.1. Phrases 

(1) “Rehgioiis belief’ arises from a sense of the inade¬ 
quacy of reason as a means of relating the individual to 
his fellow men, and to his universe—a sense common to 
men in the most primitive and in the most highly 
civilized societies. It accepts the aid of logic but refuses 
to be limited by it. It is a belief finding expression in a 
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conscience which categorically requires the believer to 
disregard elementary self-interest and to accept martyr¬ 
dom in preference to transgressing its tenets U.S. v. 
Kauten, C.C.A.2, 133 F.2d 703, 707. 

(2) “Reasonable cause for belief* is no more than the 
existence of facts and arcumstances sufficiently strong 
to warrant belief in the mind of a reasonable man. 
Darling Apartment Co. v. Springer, 22 A.2d 397, 401, 

25 Del. 420, 137 A L.R. 803. 

(3) “Trinitarian belief’, to most people, imputes de- 
vine origin to Jesus, stemming from the New Testament 
account of his birth.—Ragsdall v. Church of Christ in 
Eldora, 55 N.W.2d 539, 545, 244 Iowa 474. 

(4) “Upon reasonable belief is synonymous with 
“upon probable cause”.—Edwards v. State, OklCr., 319 
P.2d 1021, 1026 

BELIEVE. 
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77. Similarly defined 

(1) “Believe” means to be convinced or to feel that 
something is true or at least probable.—N.L.R.B. v. 
Pape Broadcasting Co., C.A., 217 F.2d 197, 203. 

82. Similarly expressed 
To place confidence in.—Menke v. Rovin, 180 S.W.2d 
24, 27, 352 Mo. 826. 

86. Ky.—Farber’s Ex’r v. Farber, 148 S.W.2d 732, 
734, 285 Ky 596. 

Other terms compared or distin¬ 
guished. 

94. Mo.—Menke v, Rovin, supra, n 82. 

95. Ind.—Shoemaker v. Indiana Rys & L. Co., 133 
N E 591, 594. 77 Ind.App. 261. 

56 CJ. p 130 note 93 [b]. 

“Believe” may be equivalent to 
“feel” or “to believe in all probabil- - 

ity.”’’2 

97.1. Cal.—Heller v. Melliday, 141 P.2d 447, 452, 60 
Cal.App.2d 689. 

Pa.—Euker v. Welsbach Street Lighting Co., of Amer¬ 
ica, 25 A.2d 758, 760, 149 Pa.Super. 78-Carbcny 
V. Reitz Furniture Co., 33 A.2d 289, 290, 152 
Pa.Super. 417. 

97J. Okl.—Webb v. State, 200 P. 719, 720, 19 
OkLCr. 450. 

“Believe” has also been compared 
with, or distinguished from, other 
terms.'’’ 

97 J. **Think” interchangeable 
Mo.—Ilges v St. Louis Transit Co., 77 S.W. 93, 95, 102 
Mo.App. 529. 

62 C.J. p 918 note 53[a]. 

“Think” substantially equivalent 
N.Y.—People v. Martell, 33 N.E 838, 840, 138 N.Y. 
595, 51 St.R, 675, 10 N.Y.Cr. 381 

“Think” synonymous 

Ga.—Beaty v. State, 79 S.E.2d 831, 89 Ga.App. 478, 
479. 

Phrases: 
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Other phrases which have been adju¬ 
dicated?*’ 

41.1. Phrases construed 

‘To reasonably believe” and “to know” are not inter¬ 
changeable terms.—State v. Miller* 193 S,E 388, 389, 
212 N.C. 361. 

BELL. 

Bell hole. A hole dug by a pipe line 
company for the purpose of repairing a 
leak in its oil line is commonly so 
called. 



BELL 
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W,Va.--Acrce v. Eureka Pipe Line Co,. 8 S.E2d 18b. 
187, 122 W.Va. 242. 

Bell Crank. A lever having its fulc¬ 
rum at apex of the angle formed by its 
two arms/^^ 

45,5. U.S.—Kelley Co.. Inc v. Rite-Hite Corp, D C. 
Wis., 353 F-Supp 1053, 1067. 

BELL’S PALSY. 
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A palsy limited to one side of the 
face, acute in onset, and with conse¬ 
quent distortion of the parts and of the 
powers of expression, 

N.Y.—Lurye v. Stem Bros. Department Store, 9 N.E2d 
828, 829, 275 N.Y. 182, 

Ohio—Zaft V. Industrial Commission of Ohio, 18 
N.E2d 122, 123, 59 Ohio App. 290. 

BELONG. 

58-60. Dcl.--CJ.S. dted in Jtmes v Bodley, 27 A.2d 
84, 86, 26 Dei.Ch. 218. rcvd. on ofh. grds. 32 A.2d 
436, 27 DeLCh. 273. 

May refer to possession only 
CaL—CJ,S. cited in In re Stanford's Estate, 315 P.2d 
681, 686. 49 C.2d 120. 

59. Ill—People V, Gordon. 125 N.E2d 73. 76.5 Ill.2d 
91—In re Ostrowski's Estate, 122 N.E2d 596, 
598, 3 niApp.2d 431. 

60. Cal.—CJJS. cited in In re Stanford’s Estate, 306 
P.2d 69, 76. 

Connotes title or ownership 
III—People V. Crouch. 222 N.E2d 46,47, 77 m.App.2d 
290. 

61. In^iplicable to propoty held in trust 

NJ.—National Commercial Title & Mortgage Guaranty 

Co. V. State Board of Tax Appeals, 16 A.2d 553, 
554, 125 NJ.UW 503. 

66. Conn.—State v. Doe, 178 A.2d 271, 273, 149 
Conn, 216. 

Phrases: 
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71. Pa.—Atlantic Fmance Corporation v. Kester, 39 
A.2d 740, 743, 156 Pa.Super. 128. 

Other phrases which have been adju¬ 
dicated.’^ * 

96.1. Phrases 

(1) ’^Belonged to” as synonymous to or meaning the 
same as “to be the property of,” and denonng title or 
ownership.—Wells v. Ward, Tex.avJVpp., 207 S.W.2d 
698. 699. 

^ Belonging 

—As a participle or participial adjective. 

98. User rather thaa ownership 

Neb.—CJ jS. cited in Landis Machine Co. v. Omaha 
Merchants Trans. Co.. 9 N.W.2d 198, 202, 203, 142 
Neb. 389. 

99- Mass.—Bancroft Steel Co. v. Kuniholm Mfg. Co., 
16 N.E2d 78, 81, 301 Mass. 91. 117 A.L.R. 678. 

page 243 

Phrases: 

9. Synonymoiis with ^owned by** 

COftn.—Gilpatric v. Hartford, 120 A. 317, 319, 98 
Conn. 471. 

Va.—Bd. of Sup’rs of Wythe County v. Medical Group 
Foundation, Inc., 134 S.E2d 258,261,204 Va. 807. 

TwoaieaaioBS 

The words “belonging to” are susceptible of two 
meanings, depending upon the context in which they are 
used; they may be used as a synonym for “owned by,” 


and as such mean absolute ownership, on the other 
hand, “belonging to” may mean less than an absolute 
and unqualified title, such as the absolute nght of 
use.—Bd of Sup'rs of Wythe County v Medical Group 
Foundation, Inc.. 134 S.E2d 258, 261, 204 Va. 807. 
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“Property belonging to the coun¬ 
ty.” =■' 

51.1. Includes realty held by the county under 
tax titles 

Utah—Engle v. District Court of Carbon County, 85 
P.2d 627, 629. 96 Utah 245. 

—a verbal nemn. 

52. Cal,—In re Olson’s Estate, 301 P.2d 501, 503, 144 
C.A.2d 694. 

57. Broads meaning than ‘^effects** 

Cal.—In re Johnson’s Estate, 84 Cal.Rptr. 914, 918, 5 
C.A.3d 173 

58. Cal.—In re Olson’s Estate, 301 P.2d 501, 503, 144 
CA.2d 694. 

Similarly expressed 

(1) “Belongings” is ordinarily used to designate tangi¬ 
ble personal propeny such as household goods and 
personal effects although when used in conjunction with 
other language may show intention to pass title to 
realty.—Watkins v. Nobilmg. 174 N.E2d 858. 859, 22 
I11.2d 290 

Phrases: 

67. Defined to mean articles usually associated with 
the person.—In re Frohmann’s Will, 133 N.Y.S.2d 
239, 240. 205 Misc 913. 

Term of broad classificatioa 
Tex.—Goggans v Simmons, Civ.App., 319 S.W.2d 442, 
445. 

BELOVED. A term of endear¬ 
ment^*-^ 

68.5. Va.—Poindexter v. Jones, 106 S.E2d 144, 147, 
200 Va. 372. 

BELT. 


In General 

78. Marine or maritinie belt 
The marine or mantime belt is that part of the sea 
which, in contradistinction to the open sea, is under the 
sway of the riparian states.—State of Louisiana v. State 
of Mississippi, 26 S,Ct. 408, 422, 202 U.S. 1, 50 L.Ed. 
913—The Alexander, D.C.Alaska, 60 F. 914, 918. See 
International Law § 7b. 

“Belt-lines** is a term sometimes applied to limited- 
access highways. 

Term.—State ex rel Moulton v. Williams, 343 S.W2d 
857, 859, 207 Tenn. 695. 

BENCH. 
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Legal application 

96. “Justices of the bench** 

The justices of the court of common bench or com¬ 
mon pleas. Black L.D. 

97. Bench note 

A memorandum by the oiart of its ruling. 

Ala.—Wilbanks v. Mitchril, 194 So. 513, 514, 239 Ala. 
167. 

Bench warrant 

2. Ga.—Kametches v. Stete, 251 S.E2d 232, 242 Ga. 
721, 

Ind.—CJ.S. dted in Dearing v. State, 95 N.E2d 832, 
835, 229 Ind. 131. 
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Mechanical or Industrial Use 
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Phrases: Additional phrases are set 
out in the note.*' 

8.1. Bendi mark is a mark on a fixed and enduring 
object, indicating a particular elevation and used as 
a reference in topographical surveys and tidal ob¬ 
servations.—Ace Const. Co. v. U.S., 401 F.2d 816, 
820, 185 Cr.Cl. 487. 

Tex.—Thompson v City of West Lake Hills, CivApp., 
457 S.W.2d 398, 408. 

BENCHING. The formation of 
shelves or benches on an embankment 
used to support the embankment when 
fill is being added.” “ 

11.50. N.Y.—Zara Contracting Co. v. State, 182 N.Y. 
S.2d 182, 184, 7 A.D.2d 956 

BEND. 

In the leather industry a certain sec¬ 
tion of the hide, coming from the back 
part of the animal. It is used for 
making soles for shoes. 

U.S.—U S. V. Richards, 1 Ct.CustApp. 537, 540. 

Wis. —Graton Sc Knight Co. v. Mayville Shoe Corp., 18 
N.W.2d 359, 361, 247 Wis. 11. 

It is sometimes referred to as ‘‘bend- 
leather.’' 

U.S.—U.S. V. Richards. 1 Ct.Cust.App. 537, 540. 

BENEDICTINE. See Intoxicating Li¬ 
quors § 13. 

BENEFICIAL. 
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36. Similarly defined 

Conferring benefits, useful, profitable, helpful advan¬ 
tageous, contributing to a good end.—In re Hayward’s 
Estate, 178 P.2d 547, 553, 65 Ariz. 228. 

38. Tenn.—S. H. Robinson &. Co. v. Lame, 156 
S.W.2d 359, 361, 25 Tenn.App, 284. 

Phrases: 

46. U.S.—Shapiro Bros. Factors Corporation v. Auto¬ 
mobile Ins. Co. of Hartford, Conn., D.CNJ., 40 
F.Supp. 1, 4. 

Cal.—Papineau v. Security-First Nat Bank of Los An¬ 
geles, 114 P.2d 629, 630, 45 Cal.App. 690. 

N.Y.—County Trust Ca v. Young, 27 N.Y.S.2d 648, 
652, 262 .App.Div. 31. 

Held to mean 

(1) A financial or pecuniary interest.—In re Rogers’ 
Estate, 83 A.2d 268, 277, 15 N.J.Super. 189. 

(2) Wash.—Christiansen v. Department of Social Se¬ 
curity, 131 P.2d 189, 191, 15 Wash.2d 465. 

50. Pa.—Com. v. Lott, 35 A.2d 263, 264, 348 Pa. 442. 

Other phrases employing the word 
‘"beneficial" are set out in the note.’*-* 

58.1. Phrases 

(1) “Beneficial irrigation” is the amount of water 
needed for successful growing of diversified crops.— 
Barker v. Sunnyside Val Irr. Dist., 221 P.2d 827, 829, 
37 Wa8h.2d 115. 

(2) “Beneficial title" is the title acquired by condi' 
tional buyer, as contrasted with “security title” retained 
by the conditional selkT,—In re Imperial Brewing Co., 
C.CA.Md., 127 F.2d 766, 769. 
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BENEFICIAL ASSOCIATIONS § 13 
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BENEFICIAL 

ASSOCIATIONS 

§ 1. Definitions 

Library References 
Beneficial J^ssociations 

page 252 

1. Iowa— C^S, black letter summary quoted in State 

ex rel Kuble v. Capitol Ben. Ass’n, 21 N.W.2d 
890. 895, 237 Iowa 363. 

Mo.—CJJS. cited in State v. Golden, 183 S.W.2d 109, 
114, 353 Mo. 585, cert. den. 65 S.Ct. 1013, 324 
US. 874, 89 LEd. 1427. 

Okl.—C,J,S. cited in County Assessor, Oklahoma 
County, V. United Brotherhood of Carpenters & 
Joiners of America, Local No 329, 211 P.2d 790, 
797, 202 Okl. 162. 

Wis.—CJfJS. cited in State ex rel. Martin v. Dane 
County Mut. Ben. Ass’n, 19 N.W.2d 303, 308, 247 
Wis. 220. 

2. U.S.— CJS. cited in Smith v. Reynolds, D.C. 

Minn., 43 F.Supp. 510, 513 
Ga.—CJ,S. cited in Fain v. Feldman, 13 S.E 179, 183, 
191 Ga. 519. 

Mo.—CLJ,S. cited in Frisco Emp. Hospital Ass'n v. 
State Tax Commission of Mo, 381 S.W.2d 772, 
777. 

Okl.—County Assessor, Oklahoma County, v. United 
Broth, of Carpenters & Joiners of America, Local 
No. 329, 211 P.2d 790, 202 Okl. 162. 

Pa.—^Allgemeiner Arbeiter Verein v. Logan, 21 Lehigh 
CO.LJ. 71. 58 York Leg.Rec. 124. 

“Fraternal association** contrasted 
III.—Winnetka Trust & Savings Bank v. Practical Re¬ 
frigerating Engineers Ass’n, 54 N.E2d 253, 322 
Ill.App. 154. 

Fraternal benefit society defined 
Ohio—Security Ben. Life Ins. Co. v. Robinson, 163 
N.E.2d 352, 170 Ohio St. 217. 

Held not bratemal benefit society 
Tex.—Turner v. Independent Union of Colored Labor¬ 
ers of Tex., CivApp., 392 S.W,2d 547, err. ref. no 
rev. err. 

§ 3. Regulation 

Library References 

Beneficial Associations <s=»2. 

Statutory regulations applicable to 
business corporations generally do not 
apply with equal effect to corporations 
organized as benevolent associations 

4.1. Ark.—Chamber of Commerce of Hot Springs v. 

Barton, 112 S.W.2d 619. 195 Ark. 274. 

Pa.—In re Greek Catholic Union of Russian Brother¬ 
hoods of U.S.A., 3 A.2d 410, 332 Pa. 424—Fire¬ 
men’s Relief Ass’n v. Minchart, 85 Dauph. 212. 

A nonprofit association chartered to 
provide a building for the accommoda¬ 
tion of a lodge, all members of which 
automatically became members of the 
association, has been held not to be a 
fraternal society having a lodge sys¬ 
tem for purposes of exempting it from 
the Nonprofit Corporation Law,^^ 

4,5. Pa.—Grand Lodge of Independent Order of Odd 
Fellows of Pa. v. Baker, 159 A.2d 552, 192 Pa.Su- 
per. 14. 

§ 5. — Foreign Associations 

4, Dual incorporation 

D.C—Walker v. Grand Lodge I.B.P.O. Elks of the 
World, D.C., 147 F.Supp. 162. 


§ 6. -Injunction 
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7. Kan.—Johnson v. Pnnee Hall Grand Lodge, Free 
and Accepted Masons of Kan. and its Jurisdiaion, 
325 P.2d 45, 183 Kan 141. 

Pa—Biancardi v Society of Christopher Columbus, 45 
LackJur. 261. 

§ 7. Voluntary Associations 

9. Tex.—District Grand Lodge No. 25 Grand United 

Order of Odd Fellows v. Jones, 160 S.W,2d 915, 
138 Tex. 537. 

§ 8. Incorporation 
Library References 
Beneficial Associations <s»3. 

10. Incorporation of grand lodge does not incorporate 
subordinate lodges.—^Magness v. Chicora Chapter 
No 33, Royal Arch Masons, 8 S.E.2d 344, 193 
SC. 205. 

Effect of incorporation 

Pa.—In re Chosen Friends Castle No. 33, Knights of 
the Golden Eagle of Pennsylvania, 20 A.2d 237, 
342 Pa. 60. 

11. US.—Collins V Russell, CC.A.Neb., 114 F.2d 
334. 

Iowa—State ex rel. Ruble v. Capitol Ben. Ass’n, 21 
N.W.2d 890, 237 Iowa 363 

Pa.—Biancardi v. Society of Christopher Columbus, 
supra, n. 7 

14 CJ. p 122 note 81[il. 

In Pennsylvania 

(3) In re Polish Foresters Beneficial Ass’n, 55 Pa. 

Dist. & Co. 332, 29 Erie Co. 39. 

Membership ' Corporation Law inapplicable 
retroactively 

N.Y.—Crohn v. Firemen’s Benev. Fund Ass’n of City of 
Mount Vernon, 359 N.Y.S.2d 599, 79 Misc.2d 536. 

12. Wis.—Red Cedar Lodge, LO.O.F. Bldg. Ass’n v. 
Trustees of Grand Lodge of Independent Order of 
Odd Fellows, 96 N.W.2d 828, 7 Wis.2d 500. 
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26. Charter refused 

Pa.—In re Incorporation of American United Russian 
League of Lackawanna County, 40 LackJur. 199. 

§ 9. -Charter 

page 255 

30. Corporation with improperly obtained charter held 
to fell within exclusion provisions of statute. 

Pa.—Grand Lodge of Independent Order of Odd Fel¬ 
lows of Pa. V. Baker, 159 A.2d 552, 192 Pa.Supcr. 
14. 

35. Filing of charter invalid 

N.Y.—Application of BohUnger. 106 N.Y.S 2d 953, 199 
Misc. 941, affd. 113 N.Y.S.2d 755, 280 App.Div. 
517, rearg. den. and app. gr. 115 N.Y,S.2d 824, 280 
App.Div. 915, affd. 112 N,E.2d 280. 305 N.Y. 258, 
cert. den. 74 S.Ct. 68. 73, 346 U.S. 857, 98 L.Ed. 
371, reh, den. 74 S.Ct. 237, 238, 346 U.S. 913, 98 
L.Ed. 409, motion den. 128 N.Y.S.2d 35. 

36. Amendment authorized 

N.Y.—Crohn v. Firemen’s Benev. Fund Ass’n of City of 
Mount Vernon, 359 N.Y.S.2d 599, 79 Misc.2d 536. 

§ 10 . Articles of Association 
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43. Statute under which organized governs 

Pa.—In re Greek Catholic Union of Russian Brother¬ 
hoods of U.S.A., supra, n. 4.1, 

Place where petition filed 

Pa.—In re Greek Catholic Union of Russian Brother¬ 
hoods of U S.A., supra, n. 4.1. 


§ 13. Name 

Library References 
Beneficial Associations <&=»4. 

51 U.S—Order of Owls v. Owls Club of McKees 

Rocks, D.C.Pa., 99 F.Supp 555—Order of Owls v. 
Owls Club of McKees Rocks, D.C.Pa., 99 F.Supp. 
555. 

Ga.—Graves v. District Grand Lodge Na 18, 129 S.E 
783, 161 Ga. 110. 

Ky.—International Free and Accepted Modem Masons 
V. Most Worshipful Prince Hall Grand Lodge, Free 
and Accepted Masons of Ky., 318 S.W.2d 46, 76 
A.L.R.2d 1386 

La-—Williams v. Ferguson, App., 104 So2d 267. 

Mo.—Pacific Movement of Eastern World v. Wright, 
App.. 117 S.W.2d 647—Supreme Lodge of the 
World, Loyal Order of Moose, v. Paramount Pro¬ 
gressive Order of Moose, 26 S.W.2d 826, 224 Ma 
App. 276, transf. 17 S.W.2d 327, 322 Mo. 866. 

N.M.—Pnnee Hall Grand Lodge of Free and Accepted 
Masons v. Most Worshipful King Solomon Grand 
Lodge, A.F. & A.M. (Colored), 308 P.2d 581, 62 
N.M. 255. 

N.Y.—Pnnee Hall Grand Lodge F. & A.M. of New 
York V. Supreme Council of U.S. of Sovereign 
Grand Inspectors General of 33rd and Last Degree 
A & A Scottish Rite, 227 N.Y.S.2d 841, 32 Misc,2d 
390. 

Okl.—Most Worshipful St Joseph Grand Lodge, An¬ 
cient Free and Accepted Masons, Colored, v. Most 
Wonderful St. John’s Grand Lodge, Ancient Free 
and Accepted Masons, Oklahoma Jurisdiction, 152 
P.2d 378. 194 Okl 434. 

Pa.—Most Worshipful Widows’ Sons Grand Lodge of 
Ancient Free and Accepted Colored Masons of Pa. 

V Most Worshipful Prince Hall Grand Lodge of 
Free and Accepted Masons of Pa., 52 A.2d 333, • 
160 Pa.Super. 595—Prince Hall Grand Lodge v. 
National Grand Lodge, 37 D. & C2d 65. 

Change of name 

Pa.—In re Polish Foresters Beneficial Ass’n, supra, n. 

n. 

Subordinate lodge 

U.S.—Grand Lodge Improved, B.P.O.E of the World, 
V. Eureka Lodge No. 5, Independent Elks, CCA. 
Va., 114 F.2d 46, cert. den. 61 S.Q. 319, 311 U.S. 
709, 85 L.Ed. 461. 

Mass.—Grand Lodge of Massachusetts, Loyal Orange 
Inst. v. Snow, 165 N.E 479, 266 Mass. 483. 

Associations may use and be known by names other 

than their actual corporate names.—Women’s Mut. Ben. 

Soc., St. Mary of Cwmen, of Newton v. Catholic Soc. 

Feminine of Maria S.S. of Monte Carmelo, of Newton, 

23 N.E2d 886, 304 Mass. 349. 

Effect of statute on common law remedies 

U.S.—Supreme Grand Lodge, Modem Free and Ac¬ 
cept^ Colored Masons of World v. Most Worship¬ 
ful Prince Hall Grand Lodge, Free and Accepted 
Masons, Jurisdiction of Georgia, CA.Ga., 209 F.2d 
156, cert. den. 74 S.a. 679, 347 U.S. 953,98 L.Ed. 
1099. 

ReUef 

U.S.—National Bd. of Young Women’s Christian Ass’n 
of U.S.A. V- Young Women’s Christian Ass’n of 
Charleston, S.C., D.CS.C., 335 F.Supp. 615. 

Wash.—Most Worshipful Prince Hall Grand Lodge of 
Wash. v. Most Worshipful Universal Grand Lodge, 
A.F. & A.M., 381 P.2d 130, 62 Wash.2d 28, cert, 
den. 84 S.a 352, 375 U.S. 945, 11 L.Ed.2d 275. 

Organization designed to be protected by stat¬ 
ute * 

Wash.—Most Worshipful Prince HaO grand Lodge of 
Wash. V. Most Worshipful Universal Grand Lodge, 
A,F, & A.M., 381 P.2d 130, 62 Wash.2d 28, cert, 
den. 84 S.Ct. 352, 375 U.S, 945, 11 EEd2d 275. 

Protection against members who secede 

U.S.—National Bd. of Young Women’s Christian Ass’n 
of U.S.A. V. Young Women’s Christian Ass’n of 
Charleston, S.C, D.CS.C, 335 RSupp. 615—US, 
Jaycees v. San Francisco Junior Chamber of Com- 
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mercc, D.C.OiU 354 FSupp 61, afTd, CA., 513 
F,2d 1226. 

52. U.S.—Supreme Grand Lodge, Modem Free and 
Accepted Colored Masons of World v. Most W’or- 
shipful Pnnce Hall Grand Lodge, Free and Ac- 
cepted Masons, Jurisdiction of Georgia, supra, n 
51. 

Colo—Most Worshipful Pnnce Hall Grand Lodge, F. 
& A.M. Colorado and Jurisdiction, v Most 
Worshipful Hiram Grand Lodge, F. & A A.Y M., 
of Colorado and Jurisdiction. National Compact 
Prince Hall Ongm. 273 P. 648, 85 Colo 17. 

Ky,—International Free and Accepted Modem Masons 
V. Most Worshipful Prince Hall Grand Lodge, Free 
and Accepted Masons of Ry, 318 S.W.2d 46, 76 
A.L.R2d 1386. 

Mo.—Sluprerae Lodge of the World, Loyal Order of 
Moose, V. Paramount Progressive Order of Moose, 
supra, n. 51. 

N.M.—Prince Hall Grand Lodge of Free and Accepted 
Masons v. Most Worshipful Kmg Solomon Grand 
Lodge, A.F. & A M. (Colored), 308 P 2d 581, 62 
N.M. 255. 

N.Y.—Prince HaU Grand Lodge F. & A.M. of New 
York V. Supreme Council of U.S. of Sovereign 
Grand Inspector General of 33 and Last Degree A 
& A Scottish Rite, 227 N.Y.S.2d 841, 32 Misc.2d 
390. 

Pa.—Supreme Council v. Delaware Lodge, 53 Dcl.Co 
361. 

Tex.—Burrell v. Michaux, Civ.App., 273 S.W. 874, 
Cwn-App., 286 S.W 176, revd. on oth grds. 49 
S.Q, 485, 279 U.S. 737, 73 L.Ed. 931 

IilliiiiGtion not jnstified 

Pa.—Most Worshipful Prince Hall Grand Lodge v. 
Pride of Harrisburg Lodge, 80 Pa.Dist. & Co 97, 
62 Dauph.Co. 181. 

54. Pa.—^Most Worshipful Widows’ Sons Grand 
Lodge of Anaent Free and Accepted Colored 
Masons of Pa. v. Most Worshipful Prince Hall 
Grand Lodge of Free and Accept^ Masons of Pa., 
supra, n. 51. 
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55. Ky.—International Free and Accepted Modem 
M^ns V. Most Worshipful Pnnce Hall Grand 
Lodge, Free and Accepted Masons of Ky., 318 
S.W.2d 46, 76 A.L.R.2d 1386. 

56. CaL—Most Worshipful Sons of Light Grand 
Lodge V. Sons of Light Lodge No. 9, 257 P.2d 464, 
118 C.A.2d 78. 

Pa.—Most Worshipful Widows’ Sons Grand Lodge of 
Andent Free and Accepted Colored Masons of Pa. 
V. Most Worshipful Prince Hall Grand Lodge of 
Free and Accepted Masons of Pa., supra, n. 51. 

62. U.S.—Grand Lodge Improved, B.P.O.E. of the 
World, V. Eureka Lodge No. 5, Independent Elks, 
supra, n. 51. 

Old.—Saint Joseph's Grand Lodge, Andent, Free and 
Accepted Masons of State of Oklahoma, v. Most 
Worshipful Saint John’s Grand Lodge of Ancient 
and Accepted Masons of State of Oklahoma, 
143 P,2d 119. 193 Okl. 283. 

Pa.—Most Worshipful Widows’ Sons Grand Lodge of 
Andent Free and Accepted Colored Masons of Pa. 
V. Most Worshipful Prince Hall Grand Lodge of 
Free and Accepted Masons of Pa., supra, n. 51. 

Wash.—Most Worshipful Prince Hall Grand Lodge of 
Wash. V. Most Worshipful Universal Grand Lodge, 
A.F. ft A.M., 381 P.2d 130, 62 Wash.2d 28. cert, 
den. 84S.a 352, 375 U.S. 945, 11 L.Ed.2d 275. 

63. Mass.—Women’s Mut. Ben. Soc., St. Mary of 
Carmen, of Newton, v. Catholic Soc. Feminine of 
Maria S.S. of Monte Canmelo, of Newton, supra, 
n. 51. 

Date of incorporation immaterial 

U.S.—Grand Lodge Improved, B.P.O.E. of the World, 

, V. Eurdca Lodge No. 5, Independent Elks, supra, n. 
51. 

64 Pa.—Most Worshipful Widows* Sons Grand 
Lodge of Ancient Free and Accepted Colored 
Masons of Pa. v. Most Worshipful Prince Hall 


Grand Lodge of Free and Accepted Masons of Pa, 
supra, n. 51 
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65. Exclusive right not shown 

(2) Other cases. 

Pa.—Most Worshijrfiil Pnnce Hall Grand Lodge v. 
Pnde of Harrisburg Lodge, 80 Pa.Dist ft Co. 97, 
62 Dauph Co 181 

Evidence 

U S —Most Worshipful Pnnce Hall Grand Lodge, Free 
ft Accepted Masons, of Ga v Supreme Grand 
Lodge, Modem Free ft Accepted Colored Masons 
of the World, DC.Ga., 105 F.Supp. 315—Supreme 
Grand Lodge, Modem Free and Accepted Colored 
Masons of World v Most Worshipful Prince Hall 
Grand Lodge, Free and Accepted Masons, Junsdic- 
twn of Georgia, supra, n. 51. 

N M —Prince Hall Grand Lodge of Free and Accepted 
Masons v. Most Worshipful King Solomon Grand 
Lodge, A.F ft A.M. «:k)lored). 308 P2d 581, 62 
N.M. 255. 

Exclusive right shown 

U S.—Order of Owls v Owls Club of McKees Rocks, 
supra, n 65 

66. Ky.—CJ.S. cited in International Free and Ac¬ 
cepted Modem Masons v. Most Worshipful Pnnce 
Hall Grand Lodge, Free and Accepted Masons of 
Ky., 318 S W.2d 46. 50, 76 A.L.R.2d 1386. 

Mass—Grand Lodge of Massachusetts, Loyal Orange 
Inst. V. Snow, supra, n. SI. 

67. Common law rights not abrogated by stat¬ 
utes 

N.M.—Pnnce Hall Grand Lodge of Free and Accepted 
Masons v. Most Worshipful King Solomon Grand 
Lodge, A.F. & A M (Colored). 308 P.2d 581, 62 
N.M. 255. 

68. Laches not shown 

(2) Other cases. 

U.S.—Most Worshipful Prince Hall Grand Lodge, Free 
ft Accepted Masons, of Ga. v. Supreme Grand 
Lodge, Modem Free & Accepted Colored Masons 
of the World, supra, n. 65—Supreme Grand Lodge, 
Modem Free and Acapted Colored Masons of 
World v. Most Worshipful Prince Hall Grand 
Lodge, Free and Accepted Masons, Jurisdiction of 
Georgia, supra, n. 51 

N.Y.—Prince Hall Grand Lodge F. & A.M. of New 
York V. Supreme Council of U S. of Sovereign 
Grand Inspectors General of 33rd and Last Degree 
A ft A Scottish Rite, 227 N.Y.S.2d 841, 32 Misc.2d 
390. 

Okl.—Saint Joseph’s Grand Lodge, Ancient, Free and 
Accepted Masons of State of Oklahoma, v. Most 
Wor^ipful Saint John’s Grand Lodge of Ancient 
Free and Accepted Masons of State of Oklahoma, 
supra, n. 62. 

Pa.—Supreme Council v. Delaware Lodge, Com.Pl, 53 
DelCo. 361. 

Tex.—Bozier v. McDonald, Qv.App., 177 S.W.2d 809. 

(3) Absent element of misapprehension.—^Most Wor¬ 
shipful St. Joseph Grand Lodge, Ancient Free and 

Accepted Masons, Colored, v Most Worshipful St. 

John’s Grand Lodge, Ancient Free and Accepted Ma¬ 
sons, Oklahoma Jurisdiction, Okl., 152 P.2d 378, 194 

Okl. 434. 

69. Pa.—Most Worshipftd Widows’ Sons Grand 
Lodge of Ancient Free and Accepted Colored 
Masons of Pa,- v. Most Worshipful Pnnce Hall 
Grand Lodge of Free and Accepted Masons of Pa., 
supra, n. 51. 

§ 16. Receivership 
Libraiy References 
Beneficial Associations <s»21. 
page 259 

73. Ill.—Scaggs V. Fithian, 86 N.E.2d 398, 337 Ill. 
App. 597. 

Pa.—Biancardi v. Society of Christopher Columbus, 
supra, n. 7. 
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Jurisdiction 

D.C.—Walker v. Grand Lodge I.B.P.O Elks of the 
World, D.C., 147 F.Supp 162. 

Appointment in other actions held discretionary 
with court 

Kan.—Johnson v. Gaskin, 332 P.2d 263, 183 Kan. 728. 

§ 17. -Grounds 

81 Okl.—Modem Woodmen of America, Camp No. 
6967 V Tulsa Modem Woodmen Bldg. Ass’n, 264 
P.2d 993. 

page 260 

88 Pa—Biancardi v. Society of Christopher Colum¬ 
bus, 45 LacLJur. 89. 

§ 18 , -Powers and Duties of Re¬ 

ceivers 

90. Rights as to subordinate lodge 
Tex.—Brown v. St. Mary’s Temple No. 5 S.M.T. United 
Brothers of Friendship of Texas. Civ.App., 127 
SW.2d 531 

§ 19. Dissolution and Forfeiture 
Library References 
Beneficial Associations <3»22. 

97 Pa,—Biancardi v. Society of Christopher Colum¬ 
bus, supra, n. 7. 

page 261 

Fraternal order originating as voluntary associa¬ 
tion 

(2) Other cases.—Grand Castle, Knights of Golden 
Eagle of Pa. v. Oley Castle No. 119, Knights of Golden 
Eagle of Pa., 39 Berks Co. 15, exceptions sus. in part, 39 
Berks 149. 

§ 20. -By Act of Members 

6. Ky.—Watson v. Woods, 229 S.W.2d 447, 312 Ky. 
694. 

10. Amendment enabling members to dissolve not ap¬ 
plicable to proceedings before effective date. 

Fla.—Mitchell v. Italian-Amencan Qub.App., 122 
So.2d 228. 

§ 21. -By Operation of Associa¬ 

tion’s Laws 

page 263 

29. Pa—Grand Castle, Knights of Golden Eagle of 
Pa V. Olcy Castle No. 119, Knights of Golden 
Eagle of Pa, supra, n. 1. 

§ 23. -By Judicial Decree 

31. Demurrer as not raising issue 

Miss,—Ex parte Woodvillc Lodge No. 3581, Grand 
United Order of Odd Fellows, 191 So. 89, 186 
Miss. 490. 

32. Construing constitution 

Pa—Commonwealth ex rel. Reno v. Polish Miners 
Beneficial Soc. of U.S. of North America, 54 
Dauph.Co. 177. 

37. N.C.—Dillon v, Wentz, 41 S.E.2d 202, 227 N.C. 
117. 

§ 24. -Distribution of Funds 

and Property 

page 264 

45. Pa—In re Account of Fegely, 37 Berks Co. 79. 
47. Pa.—In re Account of Fegely, supra n. 45. 

Creditor seeking to challenge petition must obtain 
'leave of court, on proper showing, to intervene as a 
party or to appear as amicus curim.—Ex parte Wood- 
ville Lodge No. 3581, Grand United Onler of Odd 
Fellows, supra n. 31. 
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Agreement as basis of rights 

Miss—Woodville Lodge, No. 3581, Grard United Or¬ 
der of Odd Fellows v. Poole, 1 So.2d 780, 190 Miss. 
798. 

49. Ala.—Grand Lodge, Knights of Pythias of Ala. v. 
Hermione Lodge No. 16, Knights of Pythias of 
Decatur, 64 So.2d 405, 258 Ala. 641. 

Pa.—Neal v. Simon, $5 LackJur. 285—Dissolution 
Death Benefit Ass’n No. 309, P.O.S. of A., 72 York 
139. 

Tex.—District Grand Lodge No. 25, Grand United 
Order of Odd Fellows of Texas v. Logan, Civ.App, 
177 S.W.2d 813, err. ref.—Veterans of Foreign 
Wars, Post No. 837 v. Byrom, Civ.App. 357 
S.W.2d 426. 

Incorporated subordinate lodge 

Pa.—In re Nokomis Tribe No. 307, Improved Order of 
Red Men of Pennsylvania, 200 A. 23, 331 Pa. 53. 

50. Pa.—Grand Lodge of Independent Order of Odd 
Fellows of Pa. v. Baker, 76 Montg. 21. 

53. Methods of accepting state Constitution 
subjecting lodge to statutory rule 

Pa.—Grand Lodge of Independent Order of Odd Fel¬ 
lows of Pa. V. Baker, 159 A.2d 552, 192 Pa.Super. 
14. 

page 265 

57. Md.—Gee v. Ghee, 70 A.2d 810, 194 Md. 328. 

page 266 

70. Presentation and filing necessary before 
discharge 

N.Y.—Application of Italian Benev. Institute, 127 N.Y. 
S.2d 396. 

§ 25. Power to Adopt 
Library References 
Beneficial Associations <&=>5. 
Modem Legal Forms Gh. 5, 
Agreements. 

72. Pa.— CJJS. quoted in Singer v. Brith Achim Ben. 
Ass’n, 18 A.2d 131, 134, 143 .Pa.Super. 372—Lina- 
ka V. Firemen's Pension Fund of Philadelphia, 27 
A.2d 501, 149 Pa.Supcr, 458, affd. 31 A.2d 122, 
346 Pa. 459. 

73. Pa.—^Black v. Ladies Catholic Benevolent Ass'n, 
21 Westmoreland Co. 145. 

Tex.—District Grand Lodge No. 25 Grand United Or¬ 
der of Odd FeUows v. Jones, 160 S.W.2d 915, 138 
Tex. 537. 

80. Pa.—Linaka v. Firemen’s Pension Fimd of Phila¬ 
delphia, supra, n. 72. 

§ 27. Validity 

page 267 

91 Minn.—^Peters v. Minnesota Dept, of Ladies of 
Grand Army of Republic, 58 N.W.2d 58, 239 
Minn. 133. 

92. Validity upheld 

Iowa—Grand Lodge of Iowa of Independent Order of 
Odd FeUows v. Osceola Lodge No. 18, Independent 
Order of Odd Fellows, 178 N.W.2d 362. 

page 268 

1. Tex. — District Grand Lodge No. 25 Grand United 
Order of Odd Fellows v. Jones, 160 S.W.2d 915, 
138 Tex. 537—Frierson v. Modem Mut. Health & 
Accident Ins. Co., Civ.App., 172 S.W.2d 389, err. 
rdf. 

3. Tex. — International Union of Operating Engineers. 
AFL-CIO V. Pierce, Civ.App., 321 S.W.2d 914, 
err. ref. no rev. err. 

page 269 

9. Ohio—Gallagher v. Harrison, 88 N.E.2d 589, 86 
Ohio App. 73, app. dism. 88 N.E.2d 921, 152 Ohio 
St. 254. 
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§ 28. Construction, Operation, and 
Effect 

11. Or.-State v. Sunbeam Rebekah Lodge No 180 of 
Hermiston, 127 P.2d 726, 169 Or. 253. 

Pa.—Reber v. Wilkes-Barre Firemen’s Relief & Pension 
Ass’n, 115 A.2d 766, 179 Pa Super. 97—Williams 
v. Goodwill Beneficial Ass’n, 19 D & C.2d 534, 51 
Berks 164. 

Surplusage avoided 

N.Y.—Costello v. O’Kane, 111 N Y.S.2d 174, 280 App 
Div. 70 

12. Nev,—Famow v. Las Vegas Aene No. 1213, Fra¬ 
ternal Order of Eagles. 188 P 2d 615, 65 Nev. 80. 

N.Y.—O’Keefe v American Ugion, 86 NY.S.2d 117, 
affd. 97 N.Y.S.2d 196, 277 App.Div 751. 

13. N.C.—CJ.S. dted in Bray v. North Carolina 
Police Voluntary Ben. Ass’n, 128 S.E.2d 766, 769, 
258 N.C 419. 

Pa.—Reber v. Wilkes-Barre Firemen’s Relief &, Pension 
Ass’n, 115 A.2d 766, 179 Pa.Supcr. 97—Wallitsch 
V. Firemen’s Relief Ass’n, 12 D. & C.2d 28, 27 
Leh.LJ. 349, 49 Mun. 80—Rothermcl v. Goodwill 
Beneficial Ass’n, 53 Berks 127. 

14. Pa.—Williams v. Goodwill Beneficial Ass’n, 50 
Berks 208, rule discharged. 19 D. & C.2d 534. 51 
Berks 164—Williams v. Goodwill Beneficial Ass’n. 
19 D. & C2d 534, 51 Berks 164. 

15 N.C.—CJ.S. cited in Bray v. North Carolina 

Police Voluntary Ben. Ass’n, 128 S.E.2d 766, 769, 
258 N.C. 419 

Pa,—Williams v. GoodwiU Beneficial Ass’n. 19 A. & 
C.2d 534, 51 Berks 164. 

Tex.—Masomc Grand Chapter of Order of Extern Star 
V. Sweatt, Civ App , 329 S.W.2d 334, err. ref. no 
rev err. 

16. Pa.—Williams v GoodwiU Beneficial Ass’n, 50 
Berks 208, rule discharged. 19 D. & C.2d 534, 51 
Berks 164—Rothermel v. Goodvrill Beneficial 
Ass'n, 53 Berks 127. 

19. Pa.—Di Santo v. Men’s New Independent Italian 
Mut. Benefit Soc of Swatara Station, Pa., 47 
Dauph.Co, 205 

Tex.—District Grand Lodge No. 25, Grand United 
Order of Odd FeUows of Texas v. Logan, Civ.App., 
177 S.W 2d 813, err. ref 

20. Cal.—Most Worshipful Hiram of Tyre Grand 
Lodge of Ancient Free & Accepted Masons, Col¬ 
ored, of State of Cal. v. Most Worshipful Sons of 
Light Grand Lodge Ancient Free & Accepted 
Masons, Jurisdiction of Cal., 210 P.2d 34, 94 
Cal.App.2d 25. 

Kan,—Radio Station KFH Co. v. Musicians Ass’n, 
Local No, 297, American Federation of Musicians, 
220 P.2d 199, 169 Kan. 596. 

N.H.—Grand Lodge pf N.H., I.O.O.F. v. Union Lodge 
No. 32 of Deerfield, N.H.. lO.O.^., 279 A.2d 590, 
111 N.H. 241. 

N.J.—Schwankert v. New Jersey State Patrolmen’s Be¬ 
nev. Ass’n, 185 A.2d 877, 77 N.J.Supcr. 224. 

N.Y.—Schneider v, Rochester Firemen’s Benev. Ass’n, 
325 N.Y,S.2d 863, 68 Misc.2d 256. 

Ohio—Gallagher v. Harrison, 88 N.E2d 589, 86 Ohio 
App. 73 app. dism. 88 N.E.2d 921, 152 Ohio St. 
254—Campbell v. Brotherhood of R R. Trainmen, 
212 N.E2d 650, 4 Ohio App.2d 81. 

Pa.—Linaka v. Firemen’s Pension Fund of Philadelphia, 
27 A.2d 501, 149 Pa.Super. 458, affd. 31 A.2d 122, 
346 Pa- 459—Williams v. GoodwUl Beneficial 
Ass’n, 19 D & C2d 534. 51 Berks 164. 

Tex.—District Grand Lodge No. 25 Grand United Or¬ 
der of Odd FeUows v. Jones, supra, n. 1. 

What law governs 

Mo.—Maritovitz v. Brith Abraham Fraternal Order 
Charles Werner Banner Lodge No. 114, I.B.A., 
App., 361 S.W.2d 302. 

21. Regulation violates public policy 

NJ.—Zelenka v. Benevolent and Protective Order of 
Elks of U.S., 324 A.2d 35, 129 N.J.Super. 379. 


22. Ky.—United Brotherhood of Carjienters and Join¬ 
ers of America, Local Union No 1650 v. Saun¬ 
ders, 134 S.W2d 1006, 281 Ky 78. 

§ 29. Alteration by Amendment, Re¬ 
peal, oj* Further Enactment 
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23 N.Y.—Cina v. Societa Giuseppe Mazzini Italiana 
Di Mutuo Soccoroso in New York, 21 N.Y.S.2d 
534 

Pa—Polish Falcons of America v American Citizens 
Qub for Poles of Natrona, 13 A.2d 27, 338 Pa. 
218. 

24. N.J.—Schwankert v. New Jersey State Patrolmen’s 
Benev. Ass’n, 185 A.2d 877, 77 N.J.Super. 224. 

28. N.Y—In re Carr. 49 N.Y.S.2d 713. 

29 Mass.—Armstrong v. Peabody Police ReUef Ass’n, 
Inc., 217 N E2d 747, 351 Mass. 4. 

N.D.—Bloom v. Northern Pac. Beneficial Ass’n, 193 
N.W.2d 244. 

30. Fla.—Brotherhood’s Relief and Compensation 
Fund V. Cagnina, App., 155 So.2d 820. 

III.—Fichter v. MiUc Wagon Drivers’ Unimi, Local 733, 
of International Brotherhood of Teamsters, Chauf¬ 
feurs, Stablemen and Helpers of America, 37 
N.E.2d 919, 312 IlLApp 40, revd. on oth. grds. 49 
N.E 2d 921. 382 III. 91. 171 A-ER. 1, cert. den. 63 
S.Ct. 1177, 319 US 758, 87 L.Ed. 1710. 

N.D,—Bloom V. Northern Pac. Beneficial Ass’n, 193 
N.W.2d 244. 

Pa.—Reber v Wilkes-Barre Firemen’s Relief & Pension 
Ass’n. 115 A.2d 766, 179 Pa.Super. 97. 
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42 Pa.—Linaka v. Firemen’s Pension Fund of Phila¬ 
delphia, supra, n. 20. 

§ 30. In General 
Library References 
Beneficial Associations 'S»16. 
page 272 

60. N.J.—Dragwa v. Federal Labor Union No. 23070, 
41 A.2d 32. 136 N.J Eq. 172. 

63. Conn.—Spellacy v. American Life Ins. Ass’n, 131 
A 2d 834, 144 Conn. 346. 

Tex—Old Nat. Life Ins. Ca v. Guest, av.Aw*., 163 
S.W.2d 241, err ref. 

page 273 

74. Ratification 

Ark.—Columbia Lodge No. 82, F. & A,M., v. Peace, 
128 S.W.2d 266, 197 Ark. 1175. 

75. Subscription to building bonds 

S.D.—Huron Lodge No. 444, B.P.O.E v. Hinckley, 222 
N.W. 661, 54 S.D. 99. 

76. Power to borrow money held to exist 

U.S.—Scanlon v. Duffield, C.C.A.Ohio, 103 F.2d 572. 

80. Wash.—Grand Aerie, Fraternal Order of Eagles, 

V. National Bank of Washington, Kent Branch, 
124 P.2d 203, 13 Wash,2d 131. 

page 274 

82. Colo.—Thomas v. Dunne, 279 P.2d 427, 131 Colo. 
20 

Pa.—De Villars v. Hessler, 70 A.2d 333, 363 Pa. 498, 14 
A.L.R.2d 470. 

General rules of negligence apply as 
to liability for negligence.®^*’ 

82.1. Degree of care required toward invitees 
by incorporated asso^tion ^ 

Ga.—Hanson v. Atlanta Lodge No. 78 EP.O. EUts, 76 
SE2d 77, 88 Ga.App. 116. 

Liability upheld as to member in status of paying 

guest at dinner. 
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Wash.—Lozan v. Fraternal Order of Eagles. Aene No 
3, 335 P.2d 4. 53 Wash.2<l 547. 

Reasonable care in maintenance of building 
N.Y.—Mason v, Eagks Lodge, 290 N.Y.S.2d 56, 30 
A,D.2d 605. 

83. Colo.—^Thomas v. Dunne, supra, n. 82. 

§ 31. Estoppel to Deny Powers 

The applicability of the doctrine of 
estoppel has been considered in other 
instances.’’-^ 

993. Estoppel shown 

CMrio—Atlas Realty, Inc. v. Ladies Auxiliary to Broth, 
of R.R. Trainmen, 171 N.E2d 382, 111 Ohio App. 
396. 

§ 32, Funds and Property 
Library References 

Beneficial Associations <^17. 

page 275 

1 U.S.—Collins V. Russell, C.C.A.Neb., 114 F.2d 334. 
Ala.—Grand Lodge, Knights of Pythias of Ala. v. 
Hennione Lodge No. 16, Kni^ts of Pythias of 
Decatur. 64 So.2d 405, 258 Ala. 641. 

Ky.—Watson v. Woods. 229 S.W.2d 447, 312 Ky. 694. 
N.C—Venus Lodge No. 62, F. & A.M. v. Acme Benev. 
Ass’n, 58 S.E2d 109, 231 N.C 522, 15 A.L.R.2d 
1446. 

Wyo.—Langdon v. Lutheran Broth., 625 P.2d 209. 
Right to take in associate name 
Ind.—Pt^vich v. Yugoslav Nat. Home Soc., 18 N.E 2d 
948, 106 lnd.App. 195. 

Unincorporated association held incapable of 
taking title to realty 

Or.—State v. Sunbeam Rebdcah Lodge No 180 of 
Henniston, 127 P.2d 726, 169 Or. 253. 

Taking by devise 

ED.—SchaUenkamp v. Stevens. 138 N.W.2d 657, 81 
S.D. 573. 

Assets held in trust for benefit of policyholders 
Ala.—^Ashurst v. Preferred Life Assur. of Montgomery, 
209So.2d 403, 282 Ala. 119. 
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3. N.Y.—In re Wiley’s Estate, 136 N.Y.S.2d 309. 
5. N.C.—Venus Lodge No. 62, F. & A.M. v. Acme 
Benev. Ass’n, supra, n. 1. 

Tex,—Old Nat, Life Ins. Cb. v. Guest, Civ.App,. 163 
EW.2d 241, err. ref. 

Trust fund invalid 

Ind.—Bajdek v. Board (^Trustees of Am. Ixgion Pula¬ 
ski Post No. 357 Trust for Veterans of World War 
I, 173 N.E2d 61, 132 IncLApp. 116. 

7. By whom made 

Ind.—^P(q)Ovich v. Yugoslav Nat. Home Soc„ supra, n. 

Statutes not repealed 

ED.—Schallenkamp v, Stevens, 138 N.W.2d 657, 81 
ED. 573. 

8 . Colo.—Denver Chapter No. 145, Order of Ahepa v. 

Mile Hi City Chapter No. 36a 469 P.2d 740, 171 
Colo. 541. 

\ Mortgage lien 

Vis.—C Hennecke Co, v, Columbia Lodge, No. 11, 
K,P.. 287 N.W. 742, 233 Wis, 24. 

Statute not repealed 

LD-—Schallenkamp v. Stevens. 138 N.W.2d 657, 81 
ED. 573. 

Various matters relating to creation 
and validity of trust funds by benefi¬ 
cial associations have been adjudi¬ 
cated.”^^ 


10,5. W.Va.—Grand Lodge of Indqiendent Order of 
Odd Fellows v. Gunnoe, 177 S.E2d 150, 154 
W.Va 594 

Trust fund held invalid 

Ind.—Bajdek v. Board of Trustees of Am, Legion Pula¬ 
ski Post No. 357 Trust for Veterans of World War 
I, 173 N.E 2d 61. 132 Ind.App. 116. 

Effect of partial distribution 

Ind.—Bajdek v. Board of Trustees of Am. Legion Pula¬ 
ski Post No 357 Trust for Veterans of World War 
I, 173 N.E2d 61, 132 Ind.App 116. 

Laches 

Ind.—Bajdek v. Board of Trustees of Am. Legion Pula¬ 
ski Post No. 357 Trust for Veterans of World War 
I, 173 N E2d 61. 132 Ind App 116. 

11. Offer not accepted 

Ohio—Asbury v. Hugh L. Bates Lodge No. 686, F & 
A M., 24 N.E 2d 633, 62 Ohio App 430 
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16. Reserve fund 

(1) No requirement to keep sufficient funds to meet 

prc^>able liabilities. 

Pa.—Reber v. Wilkes-Barre Firemen’s Relief & Pension 
Ass’n. 115 A.2d 766. 179 Pa.Super. 97. 

(2) No requirement to be actuarially solvent. 

Pa.—Reber v. Wilkes-Barre Firemen’s Relief & Pension 
Ass’n, 115 A.2d 766, 176 Pa.Super, 97. 

’’General fond** defined see 28 CJ. p 609 note 3. 

17 Cal.—Most Worshipful Sons of Light Grand 
Lodge V Sons of Light Lodge No. 9,257 P,2d 464, 
118 CA.2d 78. 

Accounting 

U.S.—Order of Owls v. Owls Club of McKees Rocks, 
D.CPa, 99 F.Supp 555. 

22. U.S.—Chatham County Hospital Authority v, 
John Hancock Mut. Life Ins. Co., D.C.Ga., 325 
F.Supp. 614. 

Neb.—John A. Creighton Home for Poor Working 
Girls’ Trust v. Waltman, 299 N.W. 261, 140 Neb. 
3. 

Pa,—Firemen’s Relief Ass’n v, Minehart, 85 Dauph. 
212 

Tex.—Frierson v. Modem Mut. Health & Accident Ins. 
Co.. Civ,App.. 172 S.W.2d 389, err. ref. 

Investments 

Neb.—John A. Creighton Home for Poor Working 
Girls’ Trust v. Waltman, supra, n. 22. 

23, Ala.—CJr.S. cited in Hermione Lodge No. 16, 
Knights of Pythias of Decatur v. Grand Lodge, 
Knights of Pythias of Ala., 28 So.2d 166, 171, 248 
Ala, 473, 168 A.L.R 948. 

Mass,—Samuels, v. Attorney General, 370 N,E2d 698, 
373 Mass. 844. 

Pa.—Firemen’s Relief Ass’n v. Minehart, 85 Dauph. 

212 . 

Tex,—Frierson v. Modem Mut. Health & Accident Ins. 
Co., supra, n. 22 

24 Mass.—Samuels v. Attorney General, 370 N.E,2d 
698, 373 Mass. 844. 

Minn.—Grand Lodge of Minnesota, Independent Order 
of Odd Fellows, v. Lakeside Lodge No. 105, Inde¬ 
pendent Order of Odd Fellows, 8 N.W.2d 19, 214 
Minn. 343. 

25. Ala.—CJ.S. cited in Hennione Lodge No. 16 
Knights of Pythias of Decatur v. Grand Lodge, 
Knights of Pythias of Ala., supra, n. 23. 

Colo.—Denver Chiq}ter No. 145, Order of Ahepa v. 
Mile Hi City Chapter No. 360, 469 P.2d 740, 171 
Colo. 541. 

Kan.—Johnson v Gaskin, 332 P.2d 263, 183 Kan. 728. 

§ 34. Benefits 

Library References 
Beneficial Associations <8=»18, 
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30. Ky.—United Brotherhood of Carpenters and Join¬ 
ers of Amcnca, Local Union No. 1650 v. Saun¬ 
ders, 134 EW.2d 1006, 281 Ky 78. 

Mo.—State ex rel. Cook v. Kelly, App., 142 S.W.2d 
1091. 

N.Y.—Doobin v. Kelly. 86 N.Y.S.2d 555, 5 Misc.2d 
123. 

N.D—Bloom V. Northern Pac. Beneficial Ass’n, 193 
N.W 2d 244. 

Pa.—Klinger v Philadelphia Local Union No. 2, 58 
PaDist. & Co. 541. 

Tenn —Rule v. Brotherhood’s Relief & Compensation 
Fund, 251 S.W.2d 309, 36 Tenn.App 20. 

Wyo.—Langdon v. Lutheran Broth, 625 P.2d 209. 

32. La.—Mata v. Gretna Police Ben. Ass’n, App., 383 
So.2d 1365. 

Pa.—Concovia v. Bndgeport Local, 11 Fay.Co.LegJ. 
46. 

33. Pa.—Clearfield v. Driver Salesmen’s Union, Local 
No. 463, of Philadelphia, 49 A.2d 849, 160 Pa.Su- 
per. 54. 

page 279 

34. Kan.—Davidson v. Whitlow, 255 P.2d 654, 174 
Kan. 259. 

Option with member to apply 

N Y.—Schneider v. Rochester Firemen’s Benev. Ass’n, 
325 N.Y S.2d 863, 68 Misc.2d 256. 

36. Ill.—Crowley vj Milk Wagon Drivers’ Union, Lo¬ 
cal No. 753 of International Brotherhood of Team¬ 
sters. Chauffeurs, Stablemen and Helpers of 
America, 54 N.E2d 65, 322 IlLApp 283. 

Mo.—State ex rel. Cook v. Kelly, supra, n. 30. 

38. Ill.—Fichter v. Milk Wagon Drivers* Union, Local 
753,46 N.E2d 921, 382 Ill. 91, 171 A.L.R. 1, cert, 
den. 63 ECt. 1177, 319 U.S. 758, 87 LEd. 1710- 
Crowley v. Milk Wagon Drivers’ Union, Local 
No. 753 of International Brotherhood of Team¬ 
sters, Chauffeurs, Stablemen and Helpers of Amer¬ 
ica, supra, n. 36. 

Kan.—Davidson v. Whitlow, supra, n. 34. 

N.Y.—Aiello v. Schorr, 48 N.Y.S.2d 384. 

Pa.—Carpenter v. Pennsylvania Railroad Employes 
Provident & Loan Ass’n, 28 Pa.Dist. & Co. 128, 
affd. 189 A. 469, 324 Pa, 540—Spahr v. Pennsylva¬ 
nia R. Co., 46 Dauph.Co. 441—Clearfield v. Driver 
Salesmen’s Union, Local No. 463, of Philadelphia, 
supra, n. 33—Concovia v. Bridgeport Local, supra, 
n. 32 

Tenn —Brotherhood’s Relief and Compensation Fund v. 

Grubbs, 386 S.W.2d 526, 53 Tenn.App. 697. 

Persons held entitled 

Ga.-—Vandiver v. Manning, 114 S.E2d 121, 215 Ga. 
874. 

40. Miss.—United Broth, of Carpenters and Joiners of 
America v, Graham, 57 So.2d 870. 

N D. — Bloom V. Northern Pac. Beneficial Ass'n, 193 
N.W.2d 244. 

Pa,—Shafer v. Eckert, 18 Lehigh Co. LJ. 162—Berger 
V. Strouphauer, 6 Schuylkill Reg. 214—Rothermel 
V. Goodwill Beneficial Ass’n, 53 Berks 127. 

41. Pa.—Williams v. Goodwill Beneficial Ass’n, 19 D. 
& C2d 534, 51 Berks 164—Williams v. Goodwill 
Beneficial Ass’n, 19 D. & C2d 534, 51 Berks 164. 

42. Pa.—In re Luckenbaugh’s Estate, 60 Pa.Dist. & 
Co. 452, 61 York Leg.Rec. 85. 
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44. Tenn.—Rule v Brotherhood’s Relief & Compen¬ 
sation Fund, 251 S,W,2d 309, 36 Tenn.App. 20. 

45 Pa.—Spahr v. Pennsylvania R. Co., 46 Dauph.Co. 
429. 

Trial 

N.Y.—Doobin v. Kelly, supra, n. 30, 

§ 35., As to Persons Not Members 
Library References 

Beneficial Associations <^=>19. 
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48. Liability for authorized acts 

Pa.—Gotalkras v. Validrich, 37 Pa-Dist. & Co. 13. 

49. Wash.—Pring v. Benevolent & Protective Order of 
Keglers, Lodge No. 1, 209 P 2d 284, 34 Wash.2d 
510. 

page 281 

General rules of negligence apply as 
to liability for negligence.^^ * 

53,1. N.Y.—Courtney v. Ahro Hardware Corp., 142 
N.Y.S.2d 790, 286 App.Div. 261, affd. 151 N.Y 
S.2d 930, 1 N.Y.2d 717, 134 N.E.2d 680. 

Pa.—Damley v. Fraternal Order of Eagles No. 1538, 
109 P.LJ. 235. 

Contributory negligence 

Pa.—Komlo v. Balazick, 82 A.2d 706, 169 Pa Super. 
296. 

Assumption of risk 

. Pa.—Komlo v. Balazick, supra. 

Status of plaintiff 

N.M.—Jones v. Gibberd, 421 P.2d 436, 77 N.M. 222. 

Pa.—Komlo v. Balazick, supra. 

Association held not an insurer 

Pa.—Watkins v. Sharon Aerie No. 327 Fraternal Order 
of Eagles, 223 A.2d 742, 423 Pa. 396. 

Duty to invitee 

Pa.—Watkins v. Sharon Aerie No. 327 Fraternal Order 
of Eagles, 223 A.2d 742, 423 Pa. 396. 

54. La.—Sutheiiin Sales Co. v. United Most Worship¬ 
ful St. John’s Grand Lodge of Ancient Free and 
Accepted Masons, App., 127 So.2d 253. 

Minn.—High v. Supreme Lodge of the World, Loyal 
Order of Moose, 7 N.W.2d 675, 214 Minn. 164, 144 
A.L.R. 810. 

Pa.—^Fagan v. Williamsport Lodge, L.O.O.M., 3 Ly¬ 
coming CO.L.R. 145. 

56. N.Y.—Kadlecik v. Endicott Lodge Na 1065 Loy¬ 
al Order of Moose, 156 N.Y.S.2d 441, 2 A.D.2d 
941. 

§ 37. Appointment, Qualification, 
and Tenure 

Library References 
Beneficial Associations <^14. 

59, Pa.—Pennsylvania State Camp, Patriotic Order 
Sons of America v. Washington Camp No. 135, 
Patriotic Order Sons of America, 123 A.2d 701, 
385 Pa. 492. 

60. N.Y.—In re Workmen’s Benefit Fund of U.S„ 38 
N.Y.S.2d 429, 265 App.Div. 176, app. den. 39 
N.Y.S.2d 990, 265 App.Div. 991. 

63. N.Y.—In re Societa Mutuo Soccorso San Rocco 
Fra I Cittadini De Palo Colle Bari, 7 N.Y.S.2d 
337, 255 App.Div. 815—Freeman v. Brith Abra¬ 
ham, 221 N.Y.S.2d 830, 31 Misc.2d 913. 

Mere irregiularities not vitiating election 

N.Y.—In re Workmen’s Ben. Fund of U.S. of America, 
36 N.Y.S.2d 662, order dism. 38 N.Y.S.2d 429, 265 
App.Div. 176, app. den. 39 N.Y.S.2d 990, 265 
App.Div. 991—In re Workmen’s Ben. Fund of U.S. 
of America, 36 N.Y.S.2d 663, revd. on oth. grds. 38 
N.Y,S.2d 429, 265 App.Div. 663. 
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76. Miss.—Cherry v. Bivens, 187 So. 525, 185 Miss. 
329. 

Ohio—Marku v. Union & League of Romanian Societies 
of America, Inc., App., 121 N.E2d 449, app. dism. 
124 N.E.2d 155, 162 Ohio St. 536, cert, den, 76 
S.Ct. 69, 350 U.S. 834. 100 LEd. 744. 

77. Pa.—Arch v. Slovene Nat. Ben. Soc., 39 A.2d 290, 
156 PauSuper. 64. 


§ 38. Compensation and Reimburse¬ 
ment 

page 283 

' Various acts have been held not to 
warrant removal of officers.*^ ^ 

80.5. La—Williams v United Most Worshipful St. 
John’s Grand Lodge, (Ancient, Free and Accepted 
Masons) for State of La., Inc., App, 140 So.2d 
206 

89. Pa.—Bogadek v, Butkovic, 87 Pa.L.J. 466, revd 
on oth. grds. 9 A 2d 388, 336 Pa. 284. 

§ 39. Powers, Duties, and Liabilities 

page 284 

92. Ohio—Asbury v. Hugh L. Bates Lodge No. 686 F. 
& A.M.. supra, n. 11. 

93. Cal.—Security-First Nat. Bank of Los Angeles v. 
Cooper. 145 P.2d 722, 62 C:al.App.2d 653. 

Ohio—Union & League of Romanian Soaeties of Amer¬ 
ica, Inc. V. Cotofan, App., 121 N.E.2d 446, app. 
dism. 124 N.E2d 449, 162 Ohio St. 520. 

Pa.—Societa Palmolese Di Protezione E Beneficenza v. 
Maiale, 17 A.2d 925, 143 Pa.Supcr. 403. 

Power of local officers 

Tcnn.—Rule v. Brotherhood’s Relief & Compensation 
Fund, supra, n. 44. 

Power to borrow 

Ill.—Uptown Federal Sav. and Loan Ass’n v. Collins, 
245 N.E.2d 521, 105 l!l.App.2d 459. 

95. La.—Rome v. New River Lodge No. 402, F. & 
A.M, App., 197 So. 174. 

Pa.—Gotalkras v. Validzich, supra, n. 48—Pennsylvania 
Co. for Insurances on Lives and Granting Annui¬ 
ties V. Hou.seman, 19 A.2d 148, 341 Pa. 311— 
Greek Catholic Union of Russian Brotherhoods of 
U.S. V. Russin, 29 A.2d 489, 346 Pa. 236. 

96. U.S.—^Standard Oil Co. of Tex. v. Manley, C.A. 
Tex., 178 F.2d 136. 

Ky.—Patrick Henry Counal No. 180, United American 
Mechanics v. Cisco, 116 S.W.2d 336, 273 Ky. 285. 

Ratification not shown 

(2) Other cases.—Pelcak v. Bartos, 66 N.E2d 465, 

328 ni.App. 435. 

La.—Williams v. United Most Worshipful St. John’s 
Grand Lodge, (Ancient, Free and Accepted Ma¬ 
sons) for State of La., Inc., App., 140 So.2d 206. 

Tex.—Great Atlantic & Pacific Tea Co. v. Athens 
Lodge No. 165, A.F. & A.M., Civ.App., 207 
S.W.2d 217, err. ref. no rev. err. 

97. Reciprocal relatidn of officers 

Tex.—Bee-Hive Lodge No. 105 v. Durham, Civ.App., 
253 S.W.2d 909. 

98. Cal.—Most Worshipful Sons of Light Grand 
Lodge Ancient Free and Accepted Masons v. Sons 
of Light Lodge No. 9, 325 P.2d 606, 160 CA.2d 
560. 
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9. Ill—Pelcak v. Bai;tos, 66 N.E2d 465, 328 IlLApp. 
435. 

Pa.—United States iMd. and Guaranty Co. v. Lagana, 21 
Cambria 45. 

Good faith and loyalty necessary 

Or.—U.S. Nat. Bank of Portland v. Guiss, 331 P.2d 
865, 214 Or. 563. 
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13. La.—Williams v. United Most Worshipful St. 
John's Grand Lodge, (Ancient, Free and Accepted 
Masons) for State of La., Inc., App., 140 So.2d 
206. 

N.J.—Societa Operaia Di Mutuo Soccorso Villalba v. Di 
Maria, 122 A.2d 897, 40 NJ.Super. 344. 

16. Pa.—Union of Russian Societies of St, Michael & 
St. George v. Koss, 36 A.2d 433, 348 Pa. 574. 


19. Pa.—Societa Palmolese Di Protezione E Benefi¬ 
cenza V. Maiale, 17 A.2d 925, 143 Pa.Super. 403. 
Tex.—Burnett v. Masonic Grand Chapter of Order of 
Eastern Star, Civ.App., 369 S.W.2d 513. 

§ 41, Eligibility and Admission 
Library References 
Beneficial Associations <8=>8. 
Modem Legal Forms Ch. 40, In¬ 
surance. 
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29 Ala.—Chapman v. American Le^on, 14 So.2d 
225, 244 Ala. 553, 147 A.L.R. 585. 

N.Y.—Reiter v. American Legion, 72 N.Y.SAi 345, 189 
Misc. 1053, affd. 75 N.Y.S.2d 53a 273 App.Div. 
757, app. den. 77 N.Y.S,2d 391, 273 App.Div, 877. 
Pa.—In re Dissolution of Fraternal Order of Firemen, 
61 Pa.Dist. & Co. 550, 50 Lanc.LRev. 487, 40 
Mun. 61. 

Action for wrongful exclusion 
NJ.—^Trautwein v. Haibourt, 123 A.2d 30, 40 NJ.Su¬ 
per. 247. 

Member held bound by roles and regulations 

Ohio—Crossen v. Duffy, 103 N.EJd 769, 90 Ohio App. 
252. 

31. N.Y.—Trautwein v Harbourt, 123 A.2d 30, 40 
NJ.Super. 247. 

32. Ala.—Chapman v. American Legion, supra, n. 29. 
Pa.—Ilgenfritz v. Wesdnghouse Elec. Corp., 99 Pa. 

LawJ 173. 

Tex.—Evans v. Southside Place Park Ass’n, Civ.App., 
154 S.W2d 914, err. ref. 

O>ngressional chartering requirements held val¬ 
id 

D.C.—Steams v. Veterans of Foreign Wars, D.C, 394 
F.Supp. 138, affd., CA., 527 F.2d 1387, 174 U.S. 
App.D.C. 78, cert den. 97 S.Q. 72, 429 U.S. 822, 
50 L.Ed.2d 83. 

Discrimination 

(1) No right to state aid. 

U.S.—Cornelius v. Benevolent Protective Order of Elks, 
D.CConn., 382 F.Supp. 1182. 

(2) Membership change not discriminatory. 

N.Y.—Crohn v. firemen’s Benev. Fund Ass’n of City of 
Mount Vernon, 359 N.Y S.2d 599. 79 Misc.2d 536. 

(3) Subject to state law ban on sex discrimination. 
U.S.—Franklin v. Order of United Commercial Travel¬ 
ers of America, D.C.Mass., 590 F.Supp. 255. 

§ 43. Abandonment and Withdrawal 
Library References 
Beneficial Associations ^9. 
page 288 

55. Pa.—Clearfield v. Driver Salemaen’s Union, Local 
No. 463, of Philadelphia, 49 A.2d 849, 160 Pa.Su¬ 
per. 54. 

§ 44. Forfeiture of Membership, and 
Suspension or Expulsion of 
Members 

Library References 
Beneficial Associations ®=>10. 

63. Pa.—Zofeak v. Ladies’ Pennsylvania S.R. & G. 
Cathohe Union, 38 Luz.Leg.Reg.^ 127. 

§ 45. -Power to Suspend or to 

Expel 

64. Mich.—Morris v. Lithm^nian Sons and Daughters 
Aid Soc., 16 N.W.2d 97, 309 Mich. 621, 
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66. N.Y.—GUuber v. Patof, 63 N.E2d 181, 294 N.Y. 
583. 
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Pa --Gtamei v. Society Di St Marco Dei Cavoti. Com. 
PI. !9 Lehigh Co. L.I 193—Most Worshipful 
W'idows' Sons. Grand Lodge of Ancient Free and 
Accepted Colored Masons of Pa. v Most Worship¬ 
ful Pnnee Hall Grand Lodge of Free and Accepted 
Masons of Pa., 52 A 2d 333, 160 Pa.Super 595 

67. Pa.—Di Santo v. Men's New Independent Italian 
Mut. Benefit Soc of Swatara Station, Pa.. 47 
Dauph.Co. 205. 

Tex.—Masonic Grand Chapter of Order of Eastern Star 
V. Sweatt, Civ.App., 329 S.W.2d 334, err ref, no 
rev err. 

68. See 14 C.J. p. 375 note 3. 

§ 46 , -Grounds 

79. Ala.—CJ jS. cited in News Employees’ Benevolent 
Soc. V. Agricola, 200 So. 748, 754, 240 Ala. 668 

N.Y.—Reiter v. Amencan Legion, supra, n 29, 

Expulsion improper 

NJ.—Zelenka v. Benevolent and Protective Order of 
Elks of U.S., 324 A.2d 35, 129 NJ Super 379. 
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85. Ala.—News Employees* Benevolent Soc. v, Agn- 
coia, supra. 

87. NY.—Reiter v. American L^on, supra, n. 29. 

89. Cal.—Gonsalves v. Associacao Protectora Uniao 
Madeirense Do Estado Da California, 160 P 2d 
595, 70 CaLApp.2d 150. 

97. Kan.—Johnson v. Pnnee Hall Grand Lodge, Free 
and Accepted Masons of Kan. and its Junsdiction, 
325 P.2d 45, 183 Kan. 141. 

N.Y.—Kokolas v, Johnson City Lodge No. 311, Loyal 
Order of Moose, 319 N.Y.S.2d 668, 66 Misc.2d 39. 

§ 47. — Estoppel and Waiver 
page 291 

11. Pa.—■Williams v. Goodwill Beneficial Ass’n, 50 
Berks 208, rule discharged 19 D. & C2d 534, 51 
Berks 164. 

Accepting dues after default 

(3) Other matters. 

Pa.—Williams v. Goodwill Beneficial Ass’n, 19 D & 
C.2d 534, 51 Berks 164. 

page 292 

17, Mich.—Morris v. Lithuanian Sons and Daughters 
Aid Soc., 16 N.W.2d 97, 309 Mich. 621. 

§ 49. Proceedings for Suspension or 
Expulsion 

23. N.Y.—KcAolas v. Johnson City Lodge Na 311, 
Loyal Order of Moose, 319 N.Y.S.2d 668, 66 
Misc.2d 39. 

§ 50. -Notice and Opportunity 

for Defense 

page 293 

31. Kan.—Johnson v. Prince Hall Grand Lodge, Free 
and Accepted Masons of Kan. and its Jurisdiction, 
325 P.2d 45, 183 Kan. 141. 

Miss.—Cherry v. Bivens, 187 Sa 525, 185 Miss 329, 

N.J.—Schwankert v. New Jersey State Patrolmen’s Be- 
nev. Ass’n, 185 A.2d 877, 77 NJ.Super 224. 

Or.—CJ,S. cited In Mursener v. Forte, 205 P.2d 568, 
573, 186 Or. 253—Bires v. Barney, 277 P.2d 751. 
203 Or. 107. 

Tex,—Masonic Grand Chapter of Order of Eastern Star 
V. Sweatt, Civ.App., 329 S.W 2d 334, err. ref. no 
rev. err. 

32. Minn.—Peters v, Minnesota Dept, of Ladies of 
Grand Army of Republic, 58 N.W,2d 58, 239 
Minn. 133, 

NJ,—Schwankert v. New Jersey State Patrolmen’s Be- 
nev, Ass’n, 185 A,2d 877, 77 N.J.Supcr. 224. 

N.Y,--Glauber v. Patof, 47 N.Y.S.2d 762, 183 Misc.. 
400. alTd. 54 N.Y.S.2d 384, 269 App.Div. 687, 
revd. on oth. grds 63 N E.2d 181. 294 N.Y. 583. 


Pa—Giamei v. Society Di St. Marco Dei Cavoti, Com 
PI, 19 Lehigh Co.L.J. 193 

Sufficiency of notice 

Minn—Peters v. Minnesota Dept, of Ladies of the 
Grand Army of the Republic. 73 N W.2d 621, 245 
Minn. 563. 

33. Cal.—CJ.S. cited in Ellis v Amencan Federation 
of Labor, 120 P.2d 79, 80. 48 Cal App.2d 440. 

§ 52. -Trial or Hearing, Judg- 

ment, and Review 

page 295 

55. Minn —Peters v. Minnesota Dept, of Ladies of the 
Grand Army of the Republic, 73 N.W.2d 621, 245 
Minn. 563. 

Miss,— Cherry v Bivens, supra, n. 31. 

N,J.—Schwankert v. New Jersey State Patrolmen’s Be- 
nev. Ass’n, 185 A.2d 877, 77 NJ.Super. 224. 

Pa —Ondo v. Greek Catholic Union of Russian Broth¬ 
erhoods of U.S.A, 38 A 2d 370, 155 Pa Super. 492. 

Tex.—CJr.S cited in United Brotherhood v. Carpenters 
Local Union No. 14. Civ.App., 178 SW.2d 558, 
569, err. ref.—Masonic Grand Chapter of Order of 
Eastern Star v. Sweatt, Qv.App., 329 S.W 2d 334, 
err, ref, no re\'. err. 

jRight to counsel 

Pa.—Raynovic v Vrlink, 6 A.2d 288, 334 Pa. 529. 

5B. Minn.—Peters v Minnesota Dept, of Ladies of 
Grand Army of Republic, supra, n. 32. 

Pa.—Giamei v Soaety Di St. Marco Dei Cavoti, supra, 
n. 32. 

Tex.—CJ.S. cited in International Union of Operating 
Engineers, AFL-CIO v. Pierce, Civ.App., 321 
S W.2d 914, 918, err. ref no rev. err. 

Trial in foreign language 

Pa.—Raynovic v. Vrlinic, supra, n, 55 

60. Mich.—Moms v Lithuanian Sons and Daughters 
Aid Soc., supra, n. 17 

Minn,—Peters v. Minnesota Dept, of Ladies of the 
Grand Army of the Republic, 73 N.W.2d 621, 245 
Minn. 563. 

61, Minn.—Peters v. Minnesota Dept, of Ladies of the 
Grand Army of the Republic, 73 N W.2d 621,245 
Minn. 563 

N.Y.—Glauber v. Patof, supra, n. 32. 

63. Kan.—^Johnson v. Pnnee Hall Grand Lodge, Free 
and Accepted Masons of Kao. and its Jurisdiction, 
325 P.2d 45, 183 Kan. 141. 

Pa.—Raynovic v. Vrlinic, supra, n. 55. 
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64. Pa.—Raynovic v, Vrlinic, supra, n. 55. 
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77. Kan.—^Johnson v. Prince Hall Grand Lodge, Free 
and Accepted Masons of Kan. and its Jurisdiction, 
325 P.2d 45. 183 Kan. 141. 

Wash.—Grand Aerie, Fraternal Order of Eagles, v. 
National Bank of Washington, Kent Branch, 124 
P.2d 203, 13 Wash.2d 131. 

81. Kan —^Johnson v Prince Hall Grand Lodge, Free 
and Accepted Masons of Kan. and its Jurisdiction, 
325 P.2d 45, 183 Kan. 141. 

§ 53. Property Rights 
Library References 
Beneficial Associations ®=>7. 

87. Ind.—Presbytery of Indianapolis, of Synod of Ind., 
of United Presbyterian Church in U.S. v. First 
United Presbyterian Church (of Indianapolis), 238 
N.E.2d 479, 143 IiKl.App. 72, reh. den. 240 
N.E2d 77, 143 Ind.App. 271. 

Rights not same as corporate stockholder’s 

Ark.—Chamber of Commerce of Hot Spnngs v. Barton, 
112 S.W.2d 619. 195 Ark. 274. 

90. Pa.—Grand Ca.stle, Knights of Golden Eagle of 
Pa. V. Oley Ca.stle No. 119, Knights of Golden 


Eagle of Pa., 39 Berks Co. 15, exceptions sus. in 
part 39 Berks 149 
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92. Tex.—Distnct Grand Lodge No. 25 Grand United 
Order of Odd Fellows v. Jones, 160 S.W.2d 915, 
138 Tex 537. 

93 Tex.—Distnct Grand Lodge No. 25 Grand United 
Order of Odd Fellows v. Jones, supra, n. 92 

§ 54 , -On Termination of Mem¬ 

bership by Expulsion, With¬ 
drawal, Secession, or Other¬ 
wise 

94. Ark.—Chamber of Commerce of Hot Springs v. 
Banon* supra, n 87. 

Tex.—Distnct Grand Lodge No. 25 Grand United Or¬ 
der of Odd Fellows v. Jones, supra, n 92. 

97. Cal.—Most Worshipful Sons of Light Grand 
Lodge V. Sons of Light Lodge No. 9, 257 P.2d 464, 
118 CA.2d 78. 

98. Regarded as trust funds 

(2) Other matters. 

Pa.—Grand Lodge of Independent Order of Odd Fel¬ 
lows of Pa. V. Baker, 159 A.2d 552, 192 Pa.Supcr. 
14. 

§ 55. Liabilities 

Library References 
Beneficial Associations <s=>7. 
page 299 

7 Cal.—Secunty-First Nat. Bank of Los Angeles v. 

Cooper, 145 P.2d 722, 62 Cal.App.2d 653. 

S.C.—Magness v. Chicora Chapter No. 33, Royal Arch 
Masons, 8 S.E.2d 344, 193 S.C. 205. 

8 U.S.—Cox V. Government Employees Ins. Co., C.C, 

A Ky., 126 F.2d 254 

S C.—Magnesf v. Chicora Chapter No. 33, Royal Arch 
Masons, supra, n. 7. 

Test 

U S—Scanion v. Duffield, CC.A.Ohio, 103 F.2d 572. 
Ohio—Lyons v. Amencan Legion Post No. 650 Realty 
Co., 175 NE2d 733, 172 Ohio St. 331, 92 A.L. 
R.2d 492 

11. U.S.—Scanlon v. Duffield, supra, n. 8. 

Liability of association not affected 
Pa.—Gotalkras v. Validzich, 37 Pa.Dist. & Co., 13. 
Liability of members before or after incorpo¬ 
ration of association 

Cal.—Security-First Nat. Bank of Los Angeles v. Coo¬ 
per, supra, n. 7. 

13. Ohio—Lyons v. American Legion Post No. 650 
Realty Co.. 175 N.E2d 733, 172 Ohio St. 331, 92 
A.L.R.2d 492. 

§ 57. By-Laws and Other Regula¬ 
tions 

Library References 
Beneficial Associations <s»13(2). 
page 300 

32. By-laws held amended 

Pa.—Bondzio v. Polish Union of the U.S., 43 JLuz.Leg. 
Reg, 63. 

§ 58. Notice 

page 301 

45. Miss.—United Broth, of Carpenters & Joiners of 
America v. Barr. 64 So.2d 150, 217 Miss. 360. 

§ 60. In General 
Library References 
Beneficial Associations <®=»16. 
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49. Pa.—State Camp of Patriotic Order Sons of Amer¬ 
ica V. Washin^on Camp No. 669, Patriotic Order 
Sons of America, 5 Bucks 88, revd. on oth grds. 
123 A.2d 707, 385 Pa. 501. 

50. Iowa—CJ1,S. quoted in Grand Lodge of Iowa of 
Independent Order of Odd Fellows v. Osceola 
Lodge No. 18, Independent Order of Odd Fellows, 
178 N.W.2d 362, 367—CJ5. quoted in Iowa 
Ass’n of the Blind v. Nemraers, App., 339 N.W.2d 
835, 840. 

N.Y.—O’Keefe v. American Legion, 86 N.Y.S.2d 117, 
affd. 97 N.Y.S.2d 196, 277 App.Div. 751. 

Reasonableness 

N.H.—Grand Lodge of N.H , I.O.O.F. v. Union Lodge 
No. 32 of Deerfield, N.H., I.O.O.F., 279 A.2d 590, 
111 N.H. 241. 

The American Legion, a corporation, 
is an independent entity, separate and 
distinct from local chapters and posts 
Vhich receive their charters from the 
state or territorial departments.”^ 

53.5. N.Y.—D’Amore v American Legion, Amity 
Post No. 791, 214 N.Y.S.2d 70, 27 Misc 2d 937. 

Accordingly, the American Legion is 
not liable for injuries received by a 
plaintiff while attending a function 
conducted under the auspices of a local 
post, at least in the absence of any 
showing that it participated in or had 
any connection with the function.” 

53.10. N.Y.—D’Amorc v. American Legion, Amity 
Post Na 791, 214 N.Y.S.2d 70, 27 Misc.2d 937. 

§ 61 . Rights Inter Se 

page 303 

56. Lack of agreement to be bound 

(2) Other cases—Grand Castle, Knights of Golden 
Eagle of Pa. v. Oley Castle No. 119, Knights of Golden 
Eagle of Pa., 39 Berks Co. 15, exceptions ;nis. in part 39 
Berks 149. 

58. Masonic law 

(2) Courts are not bound therd>y. 

Wash.—^Most Worshipful Prince Hall Grand Lodge of 
Wash. V. Most Worshipful Universal Grand Lodge, 
A.F. & A.M., 381 P.2d 13a 62 Wash.2d 28, cert, 
den. 84 S.Q. 352, 375 U.S. 945, 11 L.Ed.2d 275. 

Masonic doctrine of exclusive territo¬ 
rial jurisdiction does not prevent opera¬ 
tion of both negro and white grand 
lodges within same state.’’^ 

59.5. Wash.—^Most Worshipful Prince Hall Grand 
Lodge of Wash. v. Most Worshipful Grand Lodge, 
A.F. & A.M., 381 P.2d 13a 62 Wa$h.2d 28. cert, 
den. 84 S.Q. 352, 375 U.S. 945. 11 L.Ed.2d 275. 

60. Ala.—Hermione Lodge No. 16, Knights of Pythi¬ 
as, of Decatur, v. Grand Lodge, Kmghts of Pythi¬ 
as of Ala., 28 So.2d 166. 248 Ala. 473, 168 A.L.R. 
948. 

Kan.—Long v. Meade, 174 P.2d 114, 162 Kan. 129. 
N.C—Venus Lodge No. 62, F, & A.M. v. Acme Benev. 
Ass’n, 58 S.E.2d 109, 231 N.C. 522, 15 A.LR.2d 
1446. 

Ohio—Great Council of Ohio of Improved Order of 
Red Men v. Tyler, 216 N.E2d 631, 6 Ohio App.2d 

97. 

Pa.—Polish Falcons of America v. American Citizens 
Cub for Poles of Natrona, 13 A.2d 27, 338 Pa. 
218—Grand Castle, Knights of Golden Eagle of 
Pa. V. Oley Castle No. 119, Knights of Golden 
Eagle of Pa., 39 Berks Co. 149—Petition of Hinder- 
liter, 55 Luz.L.Reg. 272. 

Tex.—Brown v. St. Mary’s Temple No. 5 S.M.T. United 
Brothers of Friendship of Texas. Civ.App., 127 


S.W.2d 53!—Ackerman v. Pride of West Lodge 
No. 12, Civ.App, 217 S.W.2d 55. 

Tide in inferior body 

(2) Other cases. 

Tex.—Old Nat. Life Ins. Co v. Jerusalem Lodge No 
67, Free & Accepted Masons, Civ.App., 192 
S.W.2d 921, err ref. no rev. err. 

Contract collateral to deed constmed 

Tex.—Knox v. Lyarels, 155 S.W.2d 435, Civ.App., err. 
ref 

Parent lodge incorporated 

Pa.—Grand Castle, Knights of the Golden Eagle of Pa., 
Ass’n v. Oley Castle No. 119, Knights of the 
Golden Eagle of Pa., Ass’n, 58 A.2d 45, 358 Pa. 
440. 

Provisions not retroactive 

Tex.—Modem Mut. Health & Accident Ins. Co. v. 
Freeman, Civ.App., 151 SW.2d 240, err dism., 
judg. correct. 

liability for benefits 

Tex.—Turner v. Independent Union of Colored Labor¬ 
ers of Tex., Civ.App, 392 S.W.2d 547, err. ref. no 
rev. err. 

Property provisions binding on local 

Pa.—Grand Lodge of Pminsylvania Independent Order 
of Odd Fellows by See v. Van Camp Lodge No. 140 
lOFF. 479 A 2d 544. 330 Pa.Super. 267. 

61. Court disposition of assets despite nonin* 
tervention of state 

Pa.—Grand Lodge of Independent Order of Odd Fel¬ 
lows of Pa. v. Baker, 159 A.2d 552, 192 Pa.Super. 
14. 
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69. Pa.—Grand Castle, Knights of Golden Eagle of 
Pa. V. Oley Castle No. 119, Knights of Golden 
Eagle of Pa., supra, n. 60. 

70. Pa.—Grand Castle, Knights of Golden Eagle of 
Pa. V. Oley Castle No. 119, Knights of Golden 
Eagle of Pa., supra, n. 60. 

§ 62. Authority of Subordinate Bod¬ 
ies 

71. N.Y.—O’Keefe v. American Legion, supra, n. 50 
—In re Emil Hubsch Post No. 596, Veterans of 
Foreign Wars of U.S., 106 N.Y.S.2d 727, 278 
App.Div. 460, affiL 102 N.E2d 838, 303 N.Y. 682. 

Tex.—District Grand Lodge No. 25 Grand United Or¬ 
der of Odd Fellows v, Jones, 160 S.W.2d 915, 138 
Tex. 537—Old Nat. Life bis. Co. v, Jeru^em 
Lodge No. 67, Free k Accepted Masons, supra, n. 
60. 

W.Va.—Grand Lodge of Independent Order of Odd 
FeUows V. Gunnoe, 177 S.E2d 150, 154 W.Va. 594. 

72. Pa.—Regan v. Fraternal Order of Police, 92 
Pittsb.Leg-J. 263. 

77. Tex,—Old Nat. Life Ins. Co. v. Jerusalem Lodge 
No. 67, Free & Accepted Mastms, supra, n. 60. 

§ 63. Voluntary Dissolution, With¬ 
drawal, or Surrender of 
Charter by Subordinate 
Body 

page 305 

87. Pa.—Grand Castle, Knights of the Golden Eagle 
of. Pa., Ass’n v. Oley Castle No. 119, Knights of 
the Golden Eagle of Pa., Ass’n, supra, n. 60—State 
Camp of Patnotic Order Sons of America v. 
Washington Camp No. 250, P.O.S. of A., 48 Berks 
95, revd. 123 A.2d 705, 385 Pa. 503. 

Liability on prior obligations 

Cal.—Security-First Nat. Bank of Ix)S Angeles v. Coo¬ 
per, supra, n. 7. 

page 306 

93. Cal.-CJ.S. quoted in Brown v. Hook, 180 P.2d 
982, 989, 79 Ca!,App.2d 781. 


94. Ala.—Hermione Lodge No 16, Knights of Pythi¬ 
as, of Decatur, v, Grand Lodge, Knights of P^hi- 
as, bf Ala, supra, n 60. 

Cal —Most Worshipful Sons of Light Grand Lodge v. 
Sons of Light of Lodge No. 9, 257 P.2d 464, 118 
C.A.2d 78. 

Tex.—Distrirt Grand Lodge No. 25 Grand United Or¬ 
der of Odd Fellows v. Jones, supra, n. 71. 

Wis —Red Cedar Lodge, I.O.O.F. Bldg. Ass’n v. Trust¬ 
ees of Grand Lodge of Independent Order rf Odd 
Fellows, 96 N W 2d 828, 7 Wis.2d 500. 

Grand lodge proper party to administer funds 

Pa.—Grand Lodge of Independent Order of Odd Fel¬ 
lows of Pa. v Baker. 159 A.2d 552, 192 Pa.Super. 
14. 

Reasonable contractual obligation 

Iowa—Grand Lodge of Iowa of Independent Order of 
Odd Fellows v. Osceola Lodge No. 18, Independent 
Order of Odd Fellows, 178 N.W.2d 362. 

98. Cal.—CJ5. quoted in Brown v. Hook, 180 P2d 
982, 988, 79 Cal App.2d 781. 
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99. Ariz,—Arizona Rangers, Inc. v Bisbee Co., 436 
P.2d 836, 11 Anz.App. 252. 

Cal.—Security-First Nat. Bank of Los Angeles v. Coo¬ 
per, supra, n. 7. 

Pa.—Pennsylvania State Camp of Patriotic Order Sons 
of America v. Washington Camp No. 669 Patriotic 
Order Sons of America, 123 A.2d 707, 385 Pa. 501. 

Tex —District Grand Lodge No. 25 Grand United Or¬ 
der of Odd FeUows v. Jones, supra, n. 71—Simpson 
v. Chanty Benev. Ass’n, 160 S.W.2d 109, Civ.App., 
err. ref. 

Claims waived by subordinate body.—Grand Royal 

Circle of Friends of Tennessee v, Supreme Royal Cirrie 

of Friends of the World, 10 Tenn.App. 461. 

1. Pa.—Grand Lodge of Knights of Pythias of Penn¬ 
sylvania v. Samson Lodge, No. 67 of Knights of 
Pythias of Pennsylvania, 50 A2d 363* 355 Pa. 571. 

§ 64. Suspension, Expulsion, Disso¬ 
lution, or Forfeiture of 
Charter of Subordinate 
Body by Supreme Body 

4. Ala.—CJ.S. cited in Hermione Lodge No. 16, 
Knights of Pythias of Decatur v Grand Lodge, 
Knights of Pythias of Ala,, 28 So.2d 166, 171, 248 
Ala. 473, 168 A.L.R. 948. 

Iowa—C.J.S. quoted in Iowa Ass’n. of the Blind v. 
Nemmers, App., 339 N.W.2d 835. 840. 

NJ.—Trautwein v. Harbourt, 123 A.2d 30, 40 NJ.Su- 
per. 247. 

N.Y.—Kings County E>ivision of Podiatry Soc. v. Hea- 
ly. 41 N.Y,S.2d 306—O’Keefe v. American Legion, 
86 N.Y.S.2d 117, affd. 97 N.Y.S.2d 196, 277 App. 
Div. 751. 
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14. Ala.—CJ.S. died in Hermione Lodge No. 16, 
Knights of Pythias of Decatur v. Grand Lodge, 
Knights of Pythias of Ala., 28 So.2d 166, 171* 248 
Ala. 473, 168 A.L.R. 948. 

Ohio—Union & League of Romanian Societies of Amer¬ 
ica, Inc. v. Cotofan, App.* 121 N.E2d 446, app. 
dism. 124 N.E2d 449. 162 Ohio St. 520. 

16. N.Y.—Kings County Div^on of Podiatry Soc. v. 
Healy, supra, n. 4—O’Keefe v, American Legion, 
supra, n, 4. 

Tex.—Post No 581, Am Legion, Dept, of Tex., v. 
Department of Tex., Am. Legion, Civ.App.* 290 
S.W.2d 712. 

Wash.—Grand Aerie, Fraternal Order of Eagles, v. 
National Bank of Washington, Kent Branch* 124 
P.2d 203, 13 Wash.2d 131. 
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18. N Y.—O’Keefe v. American Legion, supra, n. 4. 

27. Pa.—Petition of Hinderliter, 55 Luz.L.Reg. 272. 
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Tex.—OW Nat Life Ins. Co. > Jerusalem Lodge No. 
67, Free & Accepted Masons, Civ.App, 192 

S.W 2d 921, err ref. no rev. err. * 

Wash.—Grand Aerie, Fraternal Order of Eagles, v 
National Bank of W'ashingron, Kent Branch, supra, 
n. 16. 
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3Z Wash.—CJ1,S. «)aoted in Grand Aerie, Fraternal 
Order erf* Eagles, v. National Bank of Washington, 
Kent Branch, 124 P.2d 203, 205, 13 Wash.2d 131. 

§ 65. In General 
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37. Ala,—Chapman v. American Legion. 14 So 2d 
225, 244 Ala. 553, 147 A.L.R. 585. 

Fla.—CJA dted in Harper v, Hoecherl, 14 So.2d 179, 
180, 153 Fla. 29. 

Kan.—CJJS. dted in Hill v Pnnee Hall Grand Lodge, 
Free bikI Accepted Masons of Kan., 325 P.2d 334, 
336, 183 Kan. 148. 

Ky —Wilkins v. Brotherhood of Railroad Trainmen, 99 
S.W.2d 196, 266 Ky. 377. 

Mich.—Sewell v, Detroit Elec. Contractors Ass’n, 75 

N.W.2d 845, 345 Mich- 93. 

Minn.—Olsen v. Danish Brotherhood in America, 184 
N.W. 178, 150 Minn. 8, 18 A.LR 1370. 

Or.—CJJS. cited ha Mursener v. Forte, 205 P.2d 568, 
577, 186 Or. 253. 

Pa.—Bogadek v. Butkovic. 9 AJd 388, 336 Pa. 284. 

Tex.—CJ.S. dted in Grand International Brotherhood, 
etc. V. Marshall Ov.App.. 146 S.W.2d 411. 412, 
err. ref.—International Union of Operating Engi» 
neers, AFL-CIO v. Pierce, Civ.App., 321 S.W.2d 
914, err. rrf. no rev.'crr. 

Va-—Brotherhood of Locomotive Engineers v Folkcs, 
109 S.E2d 392, 201 Va. 49. 

39. Wash.—Grand Aerie, Fraternal Order of Eagles, 
v. National Bank of Washington, Kent Branch, 
124 P.2d 203, 13 Wash.2d 131, 
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45. Mich.—James v. Midland County Agr. and Horti¬ 
cultural Soc., 308 N.W.2d 688, 107 Mich.App, 1. 

46. Tex.—CJ,S. dted in Stroh v. Cidom. 225 S.W 2d 
626, 630, err. ref. no rev. err. 

48. UE—Cornelius v. Benevolent Protective Order of 
Elks, D.CConn., 382 F5upp. 1182. 

49. Fla.—Taite v. Bradley, App., 151 So.2d 474. 

Minn.—Peters v. Minnesota Dept, of Ladies of Grand 

Anny of Republic, 58 N.W.2d 58, 239 Minn. 133. 

NJ.—Dragwa v. Federal Labor Union No. 23070, 41 
A,2d 32. 136 NJ.Eq. 172—Siena v. Grand Lodge 
of State of N,J., Order Sons of Italy in America, 78 
A.2d 610, 11 NJ.Super. 507. 

Tex.—^Post No. 581, Am. Legion, Dept, of Tex. v. 
Department of Tex., Am. Legion, Civ.App., 290 
S.W.2d 712. 

W.Va.—Grand Lodge of Independent Order of Odd 
Fellows V. Gunnoe, 177 S.E2d 150, 154 W.Va. 594. 

Compelliiig examination of books and records of 
account by members 

Ga.—Smooth Ashair Grand Lodge (Compact) of F. and 
A.A. York Masons v. Odom. 222 S.E2d 614, 136 
Ga.App. 812. 
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50. Kan.—Johnson v. Prince Hall Grand Lodge, Free 
and Accepted Masons of Kan. and its Jurisdiction, 
325 P.2d 45. 183 Kan. 141. 

51 Pa.—Bogadek v. Butkovic, supra, n, 37. 

I 66. Appointment, Election, Sus¬ 
pension, Removal, or Rein¬ 
statement of Officers 

Library References 
Beneficial Associations <3»14. 

W. Fla—Taite v. Bradley, App, 151 So.2d 474, 


54 N Y.—In re Workmen’s Benefit Fund of U.S, 38 
\.YS.2d 429. 265 AppDiv 176, app. den. 39 
N.Y S.2d 990. 265 App Div 991 

55. Member must be "‘aggrieved” 

N.Y —In re Workmen's Ben. Fund of U S, of Amenca, 
36 N.Y.S 2d 662, order dism. 38 N V.S.2d 429, 265 
AppDiv 176. app den. 39 N.Y S 2d 990, 265 
App. Div 991 

58 Pa—Siranovich \. Butkovich, 58 A,2d 461, 359 
Pa. 134 

59 Pa—Bogadek v. Butkovic, 87 PauL.J. 466, revd. 
on oth grds. 9 A.2d 388. 336 Pa. 284 

60 Pa.—Bogadek v. Butkovic, supra, n. 37. 

page 314 

63. Minn —Peters v. Minnesota Dept, of Ladies of 
Grand Army of Republic, supra, n. 49 
Pa.—Bogadek v. Butkovic, supra, n. 37—AntonofF v. 
United Russian Brotherho^, 91 PittsbLegJ. 287. 

A proceeding for reinstatement to 
terms of office which have expired can¬ 
not be maintained.^ ^ 

66.5. N Y —Society King J(An III Sobieski, Lodge 
No. 43 V. Polish Nat. Alliance of U S of North 
Amenca, 251 N.Y.S.2d 712. 21 A D.2d 892 

Where an officer sues seeking rein¬ 
statement and reinstatement cannot be 
granted damages may not be awarded 
under a statute providing that such 
awards must be incidental to the pri¬ 
mary relief sought^ 

66.10, N.Y —Soaeiy King John III Sobieski, Lodge 
No. 43 V. Polish Nat. Alliance of U.S. of North 
America, 251 N Y S.2d 712. 21 A.D.2d 892. 

§ 67. Admission, Discipline, Suspen¬ 
sion, Expulsion, or Rein¬ 
statement of Members 

Library References 
Beneficial Associations ‘S=>10-12. 

68. Ala.—Qiapman v. American Lcgton, supra, n. 37, 
N,J.—Falcone v, Middlesex County Medical Soc., 162 
A.2d 324, 62 N.J Super. 184, affd. 170 A,2d 791, 34 
NJ. 582, 89 A.L.FL2d 952—Schwankert v. New 
Jersey State Patrolmen’s Benev. Ass’n, 185 A 2d 
877, 77 NJ.Super. 224. 

Ohio—Gallagher v. Harrison, 88 N E2d 589, 86 Ohio 
App. 73, app. dism. 88 NE2d 921, 152 Ohb St. 
254. 
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71. Kan.—Johnson v. Prince Hall Grand Lodge, Free 
and Accepted Masons of Kan and its Jurisdiction, 
325 P,2d 45, 183 Kan. 141. 

Wash.—Grand Aerie, Fraternal Order of Eagles, v.- 
National Bank of Washington, Kent Branch, supra, 
n. 39. 

72. Kan.—^Johnson v Prince Hall Grand Lodge, Free 
and Accepted Masons of Kan. and its Jurisdiction, 
325 P.2d 45. 183 Kan. 141. 

73. Kan.—^Johnson v. Prince Hall Grand Lodge, Free 
and Accepted Masons of Kan. and its Jurisdiction, 
325 P.2d 45. 183 Kan. 141. 

76. Minn.—Peters v. Minnesota Dept, of Ladies of the 
Grand Army of the Republic, 73 N.W.2d 621. 245 
Minn. 563. 

N.Y.—Reiter v. American Legion, 72 N.Y.S,2d 345, 189 
Misc. 1053, affd, 75 N.Y.S.2d 530, 273 App.Div. 
757, app. den. 77 N.Y.S.2d 391. 273 App.Div. 877. 

80. Pa,—Giamel v. Society Di St, Marco Dei Cavoti, 
Com.Pl., 19 Lehigh CoL.J. 193. 

81. U.S.—Preveden v. Creation Fraternal Union of 
America, D.CPa., 120 F.Supp. 33. 

82. N.J.—Schwankert v. New Jersey ^ate Patrolmen’s 
Benev. Ass’n, 185 A.2d 877, 77 NJ.Super. 224. 
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86. Minn.—Peters v Minnesota Dept, of Ladies of 
Grand Army of Republic, 58 N.W.Zd 58, 239 
Mmn. 133. 

89 Mmn.—Peters v. Minnesota Dept, of Ladies of the 
Grand Army of the Republic, 73 N.W.2d 621, 245 
Minn. 563. 

91. Kan.—Johnson v Prince Hall Grand Lodge, Free 
and Accepted Masons of Kan. and its Jurisdiction, 
325 P2d 45, 183 Kan. 141. 

Pa —Raynovic v Vrlinic, 6 A.2d 288, 334 Pa. 529— 
Zofeak v. Ladies’ Pennsylvania S.R. & G. Catholic 
Union, 38 Luz.Leg.Reg. 127.* 

Scope of review 

N.J.—Schwankert v. New Jersey State Patrolmen’s Be¬ 
nev Ass’n, 185 A.2d 877, 77 NJ.Super. 224. 

94 N.Y.—Glauber v. Patof, 63 N.E.2d 181, 294 N.Y. 

583. 

Malice 

Ala —News Employees Benevolent Soc. v. Agricola, 200 
So. 748. 240 Ala. 668. 

95. Tenn.—Atkinson v. Railroad Employees’ Mut. 
Relief Soc., 22 S,W.2d 631. 160 Torn. 158. 

96. Pa.—Zofeak v. Ladies’ Pennsylvania S.R. & Q. 
Catholic Umon, supra, n. 91. 

Tex.—Post No. 581, Am. Legion, Dept, of Tex. v. 
Department of Tex., Am. Legion, Civ.App, 290 
S,W.2d 712, 

§ 68. Conditions Precedent ; 

page 317 

3. Tex.—Masonic Grand Chapter of Order of Eastern 

Star V. Sweatt, Civ.App , 329 S,W.2d 334, err. ref. 
no rev. err. 

4. Ill—Montgomery v. Whitlock, 28 N.E.2d 324, 306 

IllApp. 271. 

Pa.—Bogadek v. Butkovic, 9 A.2d 388, 336 Pa 284— 
Antonoff v. United Russian Brotherhood, 91 Pittsb. 
Leg.J. 287—Schultz v. Local No. 956 of Amalga¬ 
mated Ass’n of St. Electric Railway and Motor 
Coach Employes, 20 Leh.L.J. 348. 

5. Pa.—Improved Order of Redmen v. Ganoga Tribe 

No. 226, 50 Del.Co. 358. 

6. N.J,—Carrigan v. Plainfield Patrolmen’s Benev. 

Ass’n, 3 A.2d 587, 121 NJ.Law 559—^Jaroszewski 
V. Pennsylvania R. Co., 5 A.2d 678, 122 N.J.Law 
350. 

Tenn.—CJ.S. cited in Rule v. Brotherhood’s Relief & 
Compensation Fund, 251 S.W.2d 309, 314, 36 
Tenn.App. 20. 

Vt.—CJJS. cited in Nadeau v. St. Albans Aene No. 
1205 Fraternal Order of Eagles, 26 A.2d 93, 95, 
112 Vt. 397. 

7. N.Y.—Love V. Grand Temple 'Daughters, I.B.P. 

O. E of W., 325 N.Y.S.2d 368, 37 A.D.2d 363. 
10. Okl.—Modem Woodmen of America, Camp No. 

6967 v. Tulsa Modem Woodmen Bldg. Ass’n, 264 

P. 2d 993. 
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13. N.J.—Jaroszewski v. Pennsylvania R Co., supra, 
n. 6. 

15 Pa,—^Zofeak v. Ladies’ Pennsylvania S.R. & G. 

Catholic Union, 38 Luz.Leg.Reg. 127. 

20. Kan.—Zeidlcr v. Knights of Columbus, 241 P,2d 
761, 172 Kan. 557. 

Ky.—Branham v, Bencvolet and Protective Order of 
Dks, Lodge No. 942, 427 S.W.2d 572. 

Mmn.—Peters v. Minnesota Dept, of Ladies of the 
Grand Army of the Republic, 73 N,W.2d 621, 245 
Minn. 563. 
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36. Kan.—^Johnson v. Prince Hall Grand Lodge, Free 
and Accepted Masons of Kan. and its Jurisdiction, 
325 P.2d 45, 183 Kan. 141. 

38. Kan.—Johnson v. Prince Hall Grand Lodge, Free 
and Accepted Masons of Kan. and its jurisdiction, 
325 P.2d 45, 183 Kan. 141. 
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§ 69. Provisions as to Conclusive 
Effect of Decision by Order 

43. Ind.—Loos v. Brotherhood of Railroad Trainmen, 
2 N.E2d 244, 102 lnd.App. 693. 

44. Ill.—Pelcak v. Bartos, 66 N.E.2d 465, 328 Ill.App. 
435. 

§ 72. Defenses 

Library References 

Beneficial Associations <®=>20. 
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60. Pa.—Radabaugh v. Pennsylvania R. Co., 54 
E>auph.Co. 214. 

Laches not shown 

(3) Other cases. • 

La.—^Williams v. United Most Worshipful St. John’s 
Grand Lodge, (Ancient, Free and Accepted Ma¬ 
sons) for State of La.. Inc., App., 140 So.2d 206. 
NJ.—Socicta Operaia Di Mutuo Soccorso Villalba v. Di 
Maria, 122 A.2d 897, 40 NJ.Super. 344. 

N.Y.—Kokolas v. Johnson City Lodge No. 311, Loyal 
Order of Moose, 319 N.Y.S.2d468, 66 Misc.2d 39. 
Wash.—Most Worshipful Prince Hall Grand Lodge of 
Wash. V. Most Worshipful Universal Grand Lodge, 
A.F. & A.M., 381 P.2d 130, 62 Wash.2d 28, cert, 
den. 84 8.0. 352, 375 U.S. 945, 11 L.Ed.2d 275. 

61. Ill.—Pelcak v. Bartos, supra, n. 44. 

§ 73. Jurisdiction and Venue 

62. Pa.—DwuUt V. Providence Ass’n of Ukranian 
Catholics, 17 Northumb.LJ. 144. 

Justice of peace 

Pa.—Greshko v. First Catholic Slovak Union, 33 Luz.L. 
Reg. 25. 

Equity Jurisdiction 

Pa.—^Pennsylvania Co. for Insurances on Lives and 
Granting Annuities v. Houseman, 19 A.2d 148, 341 
Pa. 311—Radabaugh v. Pennsylvania R. Co., su¬ 
pra, n. 60. 

In actions involving beneficial associ¬ 
ations general rules govern with re¬ 
spect to venue.®^*^ 

62.1. Applicability of statutes 
Pa.—Kaschak v. Greek Catholic Union of U.S.A., 25 
A.2d 749, 148 Pa.Super. 394. 

§ 74. Parties 

65. Ohio—Tanner v. Columbus Lodge No. 11, Loyal 
Older of Moose, 337 N.E2d 625, 44 Ohio St.2d 
49, 73 0.0.2d 233. 

Indispensable party 

Cal.—Keeler v. Schulte, 306 P.2d 430, 47 C.2d 801. 

§ 75. -Plaintiffs 
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67. Me.—^Bourque-Lanigan Post No. 5, The American 
Legion v. Carey, 90 A 2d 710, 148 Me. 114, 

Action by trustees authorized 

Kan.—Malone v. Wimmer, 75 P.2d 224, 147 Kan. 177. 
71. La.—Prince Hall Grand Lodge of Free and Ac¬ 
cepted Ancient York Masons (Prince Hall Origin) 
Compact V. M. W. Prince Hall'Grand Lodge, Free 
and Accepted Masons of La., App., 79 So.2d 97. 
74. Pa.—Damley v. Fraternal Order of Eagles No. 
1538, 109 P.LJ. 235. 

Tex.-Post No. 581, Am. .Legion, Dept, of Tex., v. 
Department of Tex., Am. Legion, Civ.App., 290 
S.W.2d 712. 

By statute an unincorporated benefi¬ 
cial association may maintain an action 
at law only as to actions relating to 
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certificates and policies of insur¬ 
ance,’*^ ‘ 

79.1. N.C.—Ionic Lodge No. 72 F. & A.A.M v. Ionic 
Lodge Free Ancient & Accepted Masons No. 72 
Co., 62 SE2d 73. 232 N.C. 648. 
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80. Tex.—Progressive Union of Tex. v. Independent 
Union of Colored Laborers of Tex, Lodge No. 1, 
Civ.App., 264 S.W.2d 765, err. ref. no rev. err. 

§ 76. -Defendants 

85. Ohio—Hay v. Norwalk Lodge No. 730, B.P.O.E, 
109 N E2d 481. 92 Ohio App. 14. 

*88 Ala—Grand International Brotherhood of Loco¬ 
motive Engmeers v. Couch, 184 So 173, 236 Ala. 
611. 

§ 78. Process 

page 32S 

98. N.C.—Ionic Lodge No. 72, F. & A.A.M., v. Ionic 
Lodge Free Ancient & Accepted Masons No. 72 
Co., 59 S.E2d 829, 232 N.C. 252, revd. on oth. 
grds. on reh. 62 S.E2d 73, 232 N.C. 648. 

Service insufficient 

Ark.—Peoples Medical Protective Ass'n v Branch, 151 
S.W.2d 981, 202 Ark. 630. 

lU.—Cox v. Shupe, 191 N.E2d 250, 41 Ill.App.2d 413. 

Pa.—Kaschak v, Greek Catholic Union of U.S.A., su¬ 
pra, n. 62.1. 
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99. Pa.—Greshko v. First Catholic Slovak Union, su¬ 
pra, n. 62. 

8. Ark-—Brick v. Sovereign Grand Lodge of Accepted 
Free Masons of Arkansas, 117 S.W2d 1060, 196 
Ark. 372. 

§ 79. Pleading 

10. Ala.—News Employees Benevolent Soc. v. Agneo- 
la, 200 So. 748, 240 Ala. 668. 

Mass.—Society of Mutual Succor St. Mary of Lattini of 
Roccamonfina v. lacobe, 122 N.E 292, 232 Mass. 
263. 

N.Y —In re Workmen’s Ben. Fund of U.S. of America, 
36 N.Y.S.2d 662, order dism. 38 N.Y.S.2d 429, 265 
App.Div. 176, app den. 39 N.Y.S.2d 990, 265 
App.Div. 991. 

Ne^gence 

(2) Other <ases. 

Ga.—Hanson v. Atlanta Lodge No. 78, B.P O. Elks, 76 
S.E2d 77, 88 Ga.App. 116. 
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11. Capacity to sue 

(1) Croatian-Slavonian Benev. Soc., Lodge No. 177 of 

Croatian Fraternal Union of America, v. Mioch, Cal. 

App.. 56 P.2d 543, subs. op. 62 P.2d 146, 7 Cal.2d 657. 

Diversion of binds 

Ga.—Sims v. Williams, 195 S,E 154, 185 Ga. 377. 

Association’s demise or ceasing to exist 

Tex.—Modem Mut. Health & Acadent Ins. Co. v. 
Freeman, Civ.App., 151 S.W,2d 240, err. dism., 
judg. correct. 
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20. Ill.—Rush V. Hubbart, 65 N.E.2d 681, 393 Ill. 
228. 

N.Y.—In re Workmen’s Benefit Fund of U.S., 38 N.Y, 
S.2d 429, 265 App.Div. 176, app. den. 39 N.Y.S.2d 
990, 265 AppDiv. 991. 

Cross bill 

Ala.—Hermione Lodge No, 16, Knights of Pythias, of 
Decatur, v. Grand Lodge, Knights of I^hias of 
Ala., 28 So.2d 166, 248 Ala. 473, 168 A.L.R. 948. 


24. Demurrable petition 
Kan.—Zeidler v. Knights of Columbus, 241 P.2d 761, 
172 Kan. 557 

§ 80. Evidence 
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34. N.Y.—Crohn v. Firemen’s Benev. Fund Ass’n d 
City of Mount Vernon. 359 N.Y.S.2d 599, 79 
Misc.2d 536. 

Pa.—Grand Lodge of Independent order of Odd Fel¬ 
lows of Pa V. B^er, 76 Montg. 21. 

Privileged nature of alleged defamatory commn- 
nication 

Cal—Gonsalves v. Associacao Protestora Uniao Ma- 
deirense Do Estado Da California, 160 P.2d 595, 70 
Cal.App.2d 150. 

In an action by a society against an 
officer for loss resulting from his 
breach of trust the burden is on him to 
show that alleged loss did not result 
from his malefaction.^®’* 

38.1. N J.—Socicta Operaia Di Mutuo Soccorso Vil¬ 
lalba V. Di Mana, 122 A.2d 897, 40 NJ.Super. 
344. 
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46 Pa.—Giamei v. Society Di St. Marco Dei Cavoti, 
Com PI., 19 Lehigh Co.LJ. 193. 
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63 Ala.—Sovereign Camp, W.O.W., v. Carrdl, 101 
So. 914, 20 Ala.App. 340. 

page 332 

68. U.^.—Standard Oil Co. of Tex. v. Manli^, CA. 
Tex,, 178, F.2d 136. 

Cal.—Afghan Nat. Ass’n of U.S. v. Akbar, 315 PJld 
415, 154 C.A.2d 97. 

Colo.—Thomas v. Dunne, 279 P.2d 427. 131 Colo. 20. 
lU.—Zuncic V. Franc, 24 N.E.2d 208, 302 IlLApp. 
557—Pelcak v. Bartos, 66 N.E2d 465, 328 Dl-App. 
435. 

Ind.—Magioudis v. Gary Lodge No. 1152, B.P.O.E, 70 
N.E 2d 357. 117 Ind.App. 352. 

La.—Green v. District Grand Lodge No. 21—^A, Grand 
United Order of Odd Fellows of La., 89 So.2d 124, 
230 La. 563—Sutherlin Sales Co. v. United Most 
Worshipful St. John’s Grand Lodge of Ancient 
Free and Accepted Masons, App., 127 So.2d 253. 
Nev.—^Famow v. Las Vegas Aerie No 1213, Fraternal 
Order of Eagles. 188 P.2d 615, 65 Nev. 80. 

N.Y.—Kokolas v. Johnson City Lodge No. 311, Loyal 
Order of Moose, 319 N.Y.$.2d 668, 66 Misc.2d 39. 
Pa—Grand Castle, Knights of the Golden Eagle of Pa, 
Ass’n V. Oley Castle No. 119, Knights of the 
Golden Eagle of Pa. Ass’n. 58 A.2d 45, 358 Pa 
440. 

Tex.—Progressive Union of Tex. v. Independent Union 
of Colored Laborers of Tex., Lodge No. 1, Ov. 
App., 264 S.W.2d 765, err. ref. no rev. err. 

Va—Eureka Lodge No. 5, Improved B.P.O.E of the 
World V. Eureka Lodge Modem Elks, 30 S.E2d 
126, 182 Va. 652. 

Wash,—Pring v. Benevolent & Protective Order of Ke- 
glers, Lodge No. 1. 209 P.2d 284, 34 Wash.2d 510. 

Personal usuries 

Pa—Watkins v. Sharon Aerie No. 327 Fraternal Order 
of Eagles, 223 A.2d 742, 423 Pa 396. 

Wash.—^Lozan v. Fraternal Order of Eagles, Aerie No. 
3, 335, P.2d 4, 53 Wash.2d 547. 

§ 81. Trial 
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71. Ala.—News Employees Benevolent Soc. v, Agrico* 
la supra, n. 10. 

Ill.—Fichter v. Milk Wagon Drivers’ Union Local 753, 
of International Brotherhood of Teamsters, Chauf* 
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fours. Stablemen and Helpers of America, 37 
N.E2d 919, 312 Ili.App. 40, revd. on oih. grds. 46 
N.E2d 921, 382 III. 91, 171 A.L.R 1, cert den. 63 
S.Ct. 1177, 319 U.S. 758, 87 L.Ed. 1710. 

Md.—Miller v. Loyal Order of Moose Lodge No. 358 of 
Moorefield, W. Va.. 20 A.2d 156, 179 Md. 530. 
Pa.—Arch v. Slovene Nat. Ben. Soc, 39 A.2d 290, 156 
Pa.Super. 64—Loboda v. Polish Nat. Alliance, 39 
Luz,Leg.Reg. 199. 

Personal iqjiiries action 

N.y.— Mason v. Eagles Lodge, 290 N.Y.S.2d 56, 30 
A.D.2d 605. 

Ohio—Rothfuss v. Hamilton Masonic Temple Co. of 
Hamilton, 297 N.E2d 105, 34 Ohio St.2d 176. 
Wash.—Lozan v. Fraternal Order of Eagles, Aene No. 

3. 335 P.2d 4, 53 Wash.2d 547. 

80. R.I.—Caj^ V. Amott, 51 A.2d 562, 72 R.I. 361. 
84^ Ala.—News Employees Benevolent Soc. v. Agneo- 
la, supra, n. 10. 

87. Personal iiunries action 

Wash.—Lozan v. Fraternal Order of Eagles, Aene No. 
3. 335 P2d 4, 53 Wash.2d 547. 

88 . Kan.—Davidson v. Whitlow, 255 P.2d 654, 174 
Kan. 259. 
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89. Tex.—^Progresave Union of Tex. v Independent 
Union cf Colored Laborers of Tex., Lodge No. I, 
suina, n. 68. 

General rules apply as to findings.*^ ^ 

89,5. Cal.—Afghan Nat. Ass’n of U.S. v Akbar, 315 
P.2d 415, 154 C.A.2d 97. 

§ 82. Judgment 

90. Colo.—Denver Chapter No. 145, Order of Ahepa 
V. Mile Hi Qty Chapter No. 360, 469 P.2d 740, 
171 Colo. 541. 

La.—Williams v. United Most Worshipful St. John’s 
Grand Lodge, (Ancient, Free and Accepted Ma> 
sems) for State La., Inc., App., 140 So.2d 206. 

91. Pa.—Pennsylvania Co. for Insurances on Lives 
and Granting Annuities v. Houseman, supra, n. 
62. 

The enforcement of a judgment in a 
derivative action by members of an 
incorporated association against offi¬ 
cers and directors has been considered 
by the courts.’*-^ 

94J5. La.—Williams v. United Most Worshipful St. 
John*s Grand Lodge. (Ancient, Free and Accepted 
Masons) for State of La., Inc., App., 140 So.2d 
206. 

Judgment in favor of voluntary asso¬ 
ciation which cannot sue or be sued as 
such is improper.’^- 

94.10. Refonnation in fiivor of memberplain- 
tifli as representatiTe of class 

Ky.—Business Realty, Inc. v. Noah’s Dove Lodge No. 
2a 375 S.W.2d 389. 

§ 84. Damages 

97. Ala.—^News Emi^ees Benevolent Soc. v. Agrico¬ 
la, supra, n. 10. 

98. Ala.—News Employees Benevolent Soc., v. Agri- 
coUf supra, n. 10. 
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too. Ala.—News Empk^ees Benevolent Soc. v. Agri¬ 
cola, supra, n. 10. 

101, Ala.—News Empli^ees Benevolent Soc. v. Agri¬ 
cola. supra, D. 10. , 

BENEFICIALLY. 

Phrases: 


3 Pa —Davidson v Council of City of Beaver Falls, 
Beaver County. 34 A.2d 505, 506, 348 Pa 207. 

BENEFICIALLY. 

5-6. Pa.—Girard Trust Co. of Philadelphia v. New- 
hall. 10 A.2d 58. 60, 138 Pa.Super. 203 

Becoming more favored term 
N.Y—In re Grad’s Will, 273 N.Y.S.2d 158, 160, 51 
Misc.2d 289. 
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7. It has been held to contemplate a person or being 

having a lifetime.—Webster v. State Mut. Life 
Assur Co. of Worcester, Mass, D.C.Cal, 50 
F.Supp. II, 17, mod. on oth. grds, C.C.A., 148 
F2d 315. 

8. Pa.—Girard Trust Co. of Philadelphia v. Newhall, 

supra, n. 5-6. 

One who receives anything as a giJft 
U.S.—Renton Inv Co. v Commissioner of Internal 
Revenue, C.C.A.. 131 F.2d 330, 335. 

9. U.S.—Renton Inv Co. v Commissioner of Internal 

Revenue, supra, n. 8. 

Iowa—Andrews v. Young Men’s Christian Ass’n of Des 
Moines, 284 N.W. 186, 198, 226 Iowa 374. 

Mo—Broaddus v. Park College, 180 S.W2d 268, 271, 
238 Mo.App. 304. 

Ohio—State ex rel Curran v. Brookes, 60 N.E.2d 62, 
65, 144 Ohio St 582. 

Pa.—Girard Trust Co. of Philadelphia v Newhall, su¬ 
pra, n. 5-6. 

Similarly expressed 

One who is in the receipt of benefits, profits, or 
advantage.—State ex rel Curran v. Brookes, supra. 

10. U.S — Renton Inv. Co. v. Commissioner of Inter¬ 
nal Revenue, supra, n. 8. 

Iowa—^Andrews v. Young Men’s Christian Ass’n of Des 
Moines, supra, n. 9. 

Mo.—Broaddus v. Park College, supra, n. 9. 

12. As enjoying benefidal interest not mere 
incidental benefit 

Del—H. M. Byllesby & Co. v. Doriot, 12 A.2d 603, 
607, 25 DeLCh. 46. 

Similarly expressed 

One who is entitled to the benefit of property, legal 
possession of which is in another.—Renton Inv. Co. v. 
Commissioner of Internal Revenue, supra, n. 8. 

13. U.S.—Proctor v. White, D.C.Mass., 28 F.Supp. 
161, 164. 

Others have been included by the 
term, in particular connections.^ Un¬ 
der particular circumstances, others 
have been held not to be included.^® ^ 
18.1. Heldinclnded 

(1) A corporation, its stockholders and creditors, but 
not a third person.—Northern Mining Corporation v. 
Cooke Mining Co., C.C.A.Mont., 123 R2d 9, 12, citing 
CJ.S. 

(2) Creditors of an insolvent corporation which has 
merged with another corporation.—Commissioner of In¬ 
ternal Revenue v. Alabama Asphaltic Limestone Co., 
C.C,A.Ala„ 119 F.2d 819, 821. 

(3) Mortpgee of an automobile who held note for 
purchase money.—Superior Lloyds of America v. 
Boesch Loan Co., Tex.Civ.App., 153 S.W.2d 973, 975. 

(4) Persons with claims against a contractor are “ben¬ 
eficiaries” within his performance bond.—City of Pitts¬ 
burgh, to Use of H. M. Kamin Agency, v. Parkview 
Const. Co., 23 A.2d 847, 849, 344 Pa. 126. 

(5) State Unemployment Compensation Board which 
had deposited funds with the United States Treasury.— 
Rivard v. Bijou Furniture Co., 21 A.2d 563, 567, 67 R.I. 
251. 

(6) Teacher becomes “beneficiary” after retirement 
and receipt of retirerhent benefits.—Katz v. New York 
City Teachers’ Retirement Board, 52 N.E2d 902, 903, 
291 N.Y. 360.- 


Pensions and benefits to teachers generally see the 
C.JS. title Schools and School Distnets §§ 231-236, 
also 56 C.J p 431 note 13 and p 435 note 93. 

18.2. Held not to include 

(1) An estate —Webster v. State Mut. Life Assur. Co. 
of Worcester, Mass., supra, n, 7. 

(2) The settlor of a trust who revoked trust was not a 
“beneficiary.”—Citnn v. Title Guarantee & Trust Co., 
41 N.YS.2d 474, 475, 180 Misc. 521. 

20. U.S.—Webster v. State Mut. Life Assur. Co. of 
Worcester, Mass., supra, n. 7. 

Ga.—Alday v Reliance Life Ins. Co., 5 S.E2d 707, 708, 
61 Ga.App 95. 

Phrases more recently adjudi- 
cated.'^ ‘ 

40.1. Phrases construed 
“Contingent beneficiary”.—Sayers v. Baker, Tex.Civ. 
App., 171 S.W.2d 547, 550, 

Contingent trusts generally see the CJ.S. title Trusts 
§ 21, also 65 CJ. p 230 notes 33, 34 
(2) “Creditor beneficiary” is one to whom promisee 
owes or is believed to owe a duty which is discharged by 
promisor’s performance.—Northern Nat. I^k of Bem- 
idji V. Northern Mmn. Nat. Bank of Duluth, Minn., 70 
N.W.2d 118, 123, 244 Minn. 202. 

BENEFIT. 

As a Noun 
page 338 

61. Used in special or technical sense 
If the words “benefit” or “benefits”- are used by 
parties in a special or technical sense, they will be so 
understood and construed.—Schweigert v. Beneficial 
Standard Life Ins. Co., 282 P 2d 621, 625, 204 Or. 294. 

64. U.S.—Helvering v Evans, C.C.A.3, 126 F.2d 270, 
272, cert. den. 63 S.Ct 30, 317 U.S. 638, 87 LEd. 
514, reh den. 63 S.Ct. 152, 317 U.S. 706, 87 LEd. 
564—Helvering v. Morehead, C.C.A., 126 F.2d 
270, cert. den. 63 S.Q. 30, 317 U.S. 637, 87 LEd. 
514, reh. den. 63 S.a. 152, 317 U.S. 706, 87 LEd. 
564 

Fla.—Davis v, Battle, 182 So. 243, 248, 132 Fla. 240, 
117 A.LR. 742. 

N.Y.—In re Emmons’ Will, 300 N.Y.S. 580, 584, 165 
Misc. 192. 

Or.—Lairmore v. Drake, 202 P2d 473, 475, 185 Or. 
239. 

Va.—Bird v. Newcomb, 196 S.E. 605, 608, 170 Va. 208. 

Similarly expressed 

The word “benefit” denotes any form of advantage.— 
OlweU V. Nye & Nissen Co., 173 P.2d 652, 653, 654, 26 
Wash.2d 282, 169 A.LR., 139. 

(2) “Benefit” is advantage, gain, profit or anything 
that works to advantage or gain of recipient.—Strite v. 
McGinnes, C.A.Pa., 330 E2d 234, 239. 

It denotes any form of advantage 
Wash.—Oiandler v. Washington Toll Bridge Authority, 
137 P.2d 97, 102, 17 Wash.2d 591. 

Anticipated or prospective profit 
(1) An anticipated or prospective profit is a benefit, 
and may be as effectual as an immediate or direct 
compensation.—Follansbee v. Benzenberg, 265 P.2d 
183, 186, 122 C.A.2d 466, 42 A.LR.2d 832. 

Similarly defined 

(1) “Benefit” for purposes of restitution denotes any 
form of advantage received which is capable of having 
Its value measured, and includes advantage of being 
saved from expense or loss.—Lawrence Warehouse Co. 
V. Twohig, C,A,Iowa, 224 F.2d 493, 498. 

65. Fla.—Davis v. Battle, supra, n, 64. 

66. N.Y.—In re Emmons' Will, supra, n. 64. 

70 . Implies use and enjoyment 

N.Y.—In re Martin’s Will, 221 N.Y.S.2d 667, 668, 32 
Misc.2d 555. 

71. Or.—Lairmore v. Drake, supra, n. 64. 

72. Or.—Lairmore v. Drake, supra, n, 64. 
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It has also been defined as a pecuni¬ 
ary advantage or profit,that which 
does one good,’-’ ^ and whatever pro¬ 
motes welfare.’-'^ “Benefit” means 
everything that is connoted by the 
term “support,” or “maintenance,” and 
it includes and transcends the necessi¬ 
ties of living^^ ^ 

73.lt Va.—Bird v, Newcomb, supra, n, 64. 

73J. Wash.—Syverson v. Berg, 77 P.2d 382, 384, 194 
Wash. 86. 

Similarly defined 

(1) Anything that works to the advantage or gam of 
the recipient.—In re Emmons* Will, supra, n. 64—In re 
Rachlin’s Will, 133 N.Y.S.2d 131, 152. 

73.3. U.S.—Helvering v. Evans, supra, n. 64. 

Va.—Bird v. Newcomb, supra, n. 64. 

Wash.—Syverson v. Berg, supra, n. 73.2. 

Similarly defined 

(1) The term “benefit” means whatever promotes 
welfiu%; advantage; profit.—Newton Trust Co. v. 

CCA., 160 F.2d 175, 179. 

(2) ^Benefit” means act of kindness, benefaction, or 
whatever promotes welfare of person. State ex rel. 
Hardesty v. Aracoma—Chi^ Logan No. 4523, Veterans 
of Foreign Wars of U.S., Inc., W.Va., 129 S.E2d 921, 
924. 147 W.Va. 645. 

73.4. N.Y.—In re Emmons’ WiU. 59 N.Y.S.2d 264, 
268. 

As Indiidiiig food, clothing and shelter.—In re Em¬ 
mons' VTill, supra. 

In a particular connection, some¬ 
thing found to be due by reason of 
sickness or injury.'^^* 

74wl. Ohio—Covert v. Industrial Commission of Ohio, 
40 N.E.2d 672, 674, 139 Ohio App. 401. 

Similarly defiaed 

(1) Word “benefit” means pecuniary help in time of 
sickness.—Schweigert v. Beneficial Standard Life Ins. 
Co., 282 P.2d 621. 625, 204 Or. 294. 

page 339 

79. Cal.—CJ.S. dted in In re Worley’s Estate, 197 
P.2d 773, 775, 87 CaI.App.2d 760. 

**Depeiidency** not synoaymous 

82. NJ.—Rodesky v. City Paterson (Fire Depart¬ 
ment) 17 A.2d 49. 50, 19 NJ. 35. 

Other terms have been held to be 
synonymous or have been distin¬ 
guished.*^' 

85.1. **U8e** synonymous 

Ind.—Heaston v. Board of Com’rs of Randolph County, 
20 Ind. 398. 403. 

S.D.—State v. Douglas, 16 N.W.2d 489, 494, 70 S.D. 
203. 

‘^Benefits** distinguished from ‘^reimbursement” 

Ohio—Covert v. Industrial Commission of Ohio, supra, 
n. 74.1. 

Benefit of clergy. See the CJ.S. 
title Criminal Law § I983b(3). 

Benefit of inventory, 

89. La.—Kelley v. Kelley, 3 So.2d 641, 646, 198 La. 
338. 
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Other phrases: ^ 

19. W.Va.—State ex rel. City of Huntington v. Heff- 
ley, 32 S.E2d 456, 463, 127 W.Va. 254. 

26. “Public use** distinguished 

Iowa—Abolt v. City of Fort Madison, 108 N.W,2d 263, 
266. 267. 268, 252 Iowa 626. 


“Public benefit” follows naturally when any worthy 
enterprise is established, resulting in employment and 
greater taxes for the government.—Peavy-Wilson Lum¬ 
ber Co, V. Brevard County, 31 So.2d 483, 486,159 Fla. 
311, 172 A.L.R. 168. 

“Public use** not synonymons 
U.S.—U.S. ex rel. Tennessee Val Authonty v. Welch, 
C.CA.N.C., 150 F.2d 613, 617. 

Ark.—Hogue v. Housing Authority of North Little 
Rock, 144 S.W.2d 49, 58, 201 Ark. 263. 

N.Y,—Herkimer County v. Village of Herkimer, 295 
N.Y.S 629, 636, 251 App.Div. 126. 

Ohio—Dayton Metropolitan Housing Authority v, 
Evatt. 53 N.E2d 896, 900, 143 Ohio St. 10, 152 
A.L.R 223. 

Wash.—State ex rel. York v. Board of Com’rs of WaDa 
Walla County. 184 P.2d 577. 583, 28 Wash.2d 891, 
172 A.L.R, 1001. 

50 CJ. p. 865 note 83[cl. 

47. “Common baiefit” held not shown.—Stewart v. 
Abernathy, 144 P.2d 844, 845, 846, 62 CaLApp.2d 
429 

50. Ala.—McRea v. Marion County, 133 So. 278, 279, 
222 Ala. 511. 

Mo.—State ex rel. State Highway Commission v. Jones, 
15 S.W.2d 338, 340, 321 Mo. 1154—State ex rel. 
State Highway Commission v. Bank of Lewis 
County, App., 102 S.W.2d 774, 778. 

Tenn.—Faulkner v. Ci^ of Nashville, 285 S.W. 39, 44, 
154 Tenn. 145. 

See also Eminent Domain § 183 b. 

“Special benefits** contrasted 
Cal.—Los Angeles County v. Marblehead Land Co., 
273 P. 131, 137, 95 Cal.App. 601 
La.—Louisiana Highway Commission v. Grey, 2 So.2d 
654, 660, 197 U. 942. 

Mo.—State ex tel State Highway Commission v. Pope, 
74 S.W.2d 265, 269, 228 Mo.App. 888-State ex 
rel. State Highway Commission v. BaumhofT, 93 
S.W,2d 104, 108, 230 Mo.App. 1030-State ex rel 
State Highway Commission v. Bailey, 115 S.W.2d 
17, 21, 234 Mo.App. 168. 

Neb.—Prudential Ins. Co. v. Central Ndiraska Public 
Power & Imgation Dist„ Neb., 296 N.W. 751 754, 
139 Neb. 114, 145 A.L.R. 1. 

Special benefits distingubhed 
Wis.—Petkus v. State Highway Commission, 130 
N.W,2d 253, 255, 24 Wis.2d 643. 

51. As applied to property 

(1) Any enhancement of, or increase in, the market 
value of property not shared in by other property in the 
locality.—Kansas City Suburban Belt R. Co. v. McEl- 
roy, 61 S.W. 871, 871 161 Mo. 584. 

(2) Benefits direct and peculiar to the owner of the 
property excluding those which he shares with other 
members of the community.—Grafton & G.R. Co., v. 
Foreman, 24 W.Va, 661 671, 672, 

52. Term incliides such things only as can be valued in 
money.—Dallas Ry. & Terminal Co. v. Moore, 
Tex.Civ.App., 52 S.W,2d 104. 
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57. Cal.—Los Angeles Q)unty v. Marblehead, supra, 
n, 50. 

La.—Louisiana Highway Commission v. Grey, supra, n. 
50. 

Mo.—State ex rel. State Highway Commission v. Pope, 
supra, n. 50—State ex rd. State Highway Commis¬ 
sion, v. BaumhofT, supra, n. 50—State ex rel. State 
Highway Commission, v. Bailey, supra, n. 50. 
Neb.—Prudential Ins. Co. v. Central Nebraska Public 
Power & Irrigation District, supra, n. 50. 

See also Eminent Domain § 183 b. 

Other phrases are set out in the 
note.^^' 

57.1. Phrases construed 

(1) “Benefit of bar^n rule” see Fraud § 65. 

(2) A “pecuniary benefit” means an increase in one’s 
net worth by the receipt of money or property.-Hays’ 
Estate v. C.I.R., CA.Miss., 181 F.2d 169, 171. 


Fringe benefits 

(1) Payments made to various trust funds in addition 
to normal straight or conventional pay that employee 
receives in hand on payday, puts into his pocket and 
spends.—J. H. Welsh 8l Son Contracting Co. v. Arizona 
State Tax Commission, 420 PJd 970, 974, 4 Arjz.App. 
398. 

As a Verb 
58. Similarly defined 

“Benefit’’ means to gain advantage; to receive benefit; 
to profit.-McClintock v. Smith, 29 N.W.2d 248, 250, 
238 Iowa 964. 

BENEVOLENCE. 

85. Similarly expressed 

Iowa—Andrews v. Young Men’s Christian Ass’n of Des 
Moines, 284 N.W. 186, 192, 226 Iowa 374. 

86. N.Y.—In re Hiteman’s Estate, 180 N.Y.S. 880, 
883, no Misc. 617. 

88. N.Y.—In re Hiteman’s Estote, supra, n. 86. 

It is also defined as charity given, 
and good done.**' 

88.1. N.Y.—In re Hiteman’s Estate, supra, n. 86. 

page 342 

89. “Benevolence” is not the equivalent of durity, but 
embraces objects and purposes which are not char¬ 
itable.—State v. Sunbeam Rebekah Lodge No. 180 
of Hermiston, 127 P.2d 726, 732, 169 Or. 253. 

“Liberality** compared and distinguished 
Eng.—Morice v. Bishop of Durham, 10 VesJr. 522, 
524, 32 Reprint 947. 

N.Y.—Power v. Cassidy, 79 N.Y. 602, 612, 35 Am.R. 
550. 

90. Similarly defined 

(1) The word “benevolence” imports a giving without 
obligation of return or expectation thereof.—Mt. Tabor 
Lodge No. 780, Independent Order of Odd Fellows v. 
Nordstrom, 127 N.Y.S.2d 95, 98, 99, 283 App.Div. 199. 

It does not wholely consist of alms¬ 
giving,’^' or the relief of the wants of 
tile needy, or helpless.’^ ^ 

92.1. Iowa—Andrews v. Young Men’s Christian 
Ass’n of Des Moines, supra, n. 85. 

Wash.—Susman v. Young Men’s Christian Ass'n of 
Seattle, 172 P. 554, 101 Wash. 487. 

92.2. Iowa—Andrews v. Young Men’s Christian 
Ass’n of Des Moines, supra, n. 85. 

BENEVOLENT. 

I. Similarly defined 

(1) The word “benevolent” has no fixed meaning 
which is self-defining; it has been defined as “disposed 
to give to good objects; kind; charitable" thus giving it 
a place within the category of “charitable”.—^Hight v. 
U.S., C.A.Conn., 256 F.2d 795, 797, 801 

4. On general scale 

Ohio—Ahderson'* v. Malone, Prob., 205 N.EJd 131, 
133. 

8 . Similarly expressed 
The word “benevolent" expresses the concept of mere 
humaneness or kindness to mankind.—^People ex rd. 
Chamber of Commerce of State of N.Y. v. Mills, 65 
N.Y.S.2d 231, 231 188 Misc. 593. 

10. Literal meaning 

Wis.—Milwaukee Protestant Home for the Aged v. City 
of Milwaukee, 164 N.W 2d 289, 296, 41 Wis.2d 
284. 

In some circumstances it may in¬ 
clude within its meaning private bene¬ 
factions."' 

II. 1. U.S.— Michigan Trust Co. v. U.S., D.CMich., 

21 RSupp. 481 484. 
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means to incUne to one side 
Ala.—Alabama Gas Co. v. Jones, 13 So.2d 873, 876, 
244 Ala. 413 

State of mind 

D.C—Austin v. U.S., 418 F.2d 456, 459, 135 U.S.App. 
D.C. 240. 

64. Ala.—^Bryer v. State, supra, n. 63. 

Coyers all yariedes of prejudice 
Wis.—Peurala v. Hurley, 46 N.W.2d 855, 858, 258 Wis. 
592. 

69. Tex.—Gulf, C. & S.F.R. Co. v Gilvin, supra, n 
63. 

Hdd not to constitute 

A firm belief in the objectives of a statute and in its 
strict enforcement is not necessarily reprehensible bias. 
—Pennsylvania Publications v. Pennsylvania Public 
Utility Commission, 32 A,2d 40, 48, 49, 152 Pa.Super. 
279, revd. on oth. grds. 36 A.2d 777, 349 Pa. 184, 153 
A.LR. 457. 

Similarly defined 

Pr<^)ensity or prepossession toward an object or view, 
not leavug the mind indifferent; tendency, inclination; 
prejudice.—People v. Pnor, 54 N.Y.S.2d 150, 153, 268 
App.IDiv. 717, affd 63 N.E.2d 8. 294 N.Y. 405, motion 
den. 63 N.E2d 710, 294 N.Y. 975—In re Adoption of 
Richardson, App., 59 Cal.Rptr. 323, 331, 251 C.A.2d 
222 . 

(2) “Bias** is an inclination toward one side of an 
issue rather than the other.—State v. Burke, Tex.Qv. 
App., 434 S.W.2d 240. 242. 

(3) ‘‘Bias'* is any circumstance which tends to create 
partisan feeling.—State v. Harling, 170 N.W.2d 720, 
724, 44 Wts.2d 266. 

(4) “Bias'* means only a leaning toward one of the 
parties rather tlian the other.—Schipper & Block, Inc. v 
Carson Pine Scott & Co., 256 N.E.2d 854, 857, 122 
11LApp.2d 34. 

70. Tenn.—Durham v. Sta», 188 S,W.2d 555, 559. 
182 Term. 577, 160 A.LR. 746, 

73“74. Kan.—State ex rel. Mitchell v. Sage Stores 
Co., 143 P.2d 652, 655, 157 Kan. 622. 

Pa.—Pennsylvania Publications v. Pennsylvania Public 
Utility Commission, supra, n. 69. 
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75. D.C.—Whitaker v. McLean,' 118 F,2d 596, 73 
App.D.C. 259. 

Pa.—Pennsylvania Publicatioi^ v. Pennsylvania Public 
Utility Cbmmission, supra, n. 69, 

Phrases: 

7B. Mere existence and reflection of feeling 
does not constitute 

D.C.—Bethlelum Steel Co. v. National Labor Relations 
Board, 120 F.2d 641. 652, 74 App.D.C 52. 

83. U.S.—Custtnn Undergarment Corporation v. R. 
H. Macy & Co., C.C.A., N.Y., 140 F.2d 197, 198. 

BICYCLE. 

91. Similaiiy described 

(1) A “bicyde'* is a light steel vehicle consisting of 
two wheels arranged tandem, united by a frame with the 
rider's seat upon it; propelled by his feet acting on the 
pedals connected with one of the axles and steered by 
handle bar guiding the direction of the front wheel.— 
Life A Cas. Ins. Co. of Tenn. v. King, 71 So.2d 121, 
123, 37 AbLApp 435. 

96. Cal.—Wright v. Sniffm, 181 P.2d 675, 677, 80 
Cal.App.2d 358. 

Ky—Thomas v. Dahl, 170 S.W.2d 337, 338. 293 Ky. 
808. 

IjL— Fuller V. Buckner, App., 38 So.2d 422, 424. 
N,C.—Van Dyke v. Atlantic Greyhound Corporation. 
10 S.E2d 727,729.218 N.C 283-Tarrant v. Pepsi 
cola Bottlmg Co., 20 S.E2d 565, 570, 221 N.C. 
39a-Lowe V. Futrell. 157 S.E2d 92, 96. 271 N.C 
550. 

2. Ffau—Ekholz V. Frey, Fl8.App., 173 So.2d 771, 
773. 


Kan —Conrad v Dilhnger, 270 P 2d 216, 218, 176 Kan. 
296 

Sec Highways §§ 235, 236 

In some instances a bicycle has been 
held not to come within the meaning of 
the word “vehicle.” ** * 

6,1. C.S.—Johnson v. Railway Express Agency, C.C. 

A.m., 131 F2d 1009, 1011. 

Ga—Castee! v. Anderson, 78 SE.2d 831, 835. 89 Ga 
68 

Ind.—Sheptak v. Davis, 205 N.E.2d 548. 550, 246 Ind. 
499 

Rider of motor vehicle is a driver.*^ 

Within motor vehicle law 

N.C—Lowe V Futrell. 157 S E 2d 92. 96, 271 N.C. 550. 
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12. La.—CJJS. quoted in West Carroll Nat. Bank v. 
West Carroll Parish School Bd„ 136 So.2d 699, 
703, 

13. La.—CJ.S. quoted in West Carroll Nat. Bank v. 
West Carroll Parish School Bd., 136 So.2d 699, 
703. 

14. La—CJ.S. quoted in West Carroll Nat. Bank v. 
West Carroll Pansh School Bd., 136 So.2d 699, 
703. 

15. La.—CU.S. quoted to West Carroll Nat. Bank v. 
West Carroll Parish School Bd., 136 So.2d 699, 
703. 

16. Ariz.—Universal Const. Co v. Arizona Consol. 
Masonry & Plastenng Contractors Ass’n, Anz., 
377 P.2d 1017, 1019, 93 Anz. 4. 

La.—CJ.S. quoted in West Carroll Nat Bank v West 
Carroll Parish School Bd., 136 So.2d 699, 703. 

Similarly expressed 

(1) An offer to perform a contract.—CJJS. cited in 
Westland Const, Co. v. Chns Berg, Inc., 215 P 2d 683, 
688, 35 Wash.2d 824 

(2) An offer to enter into a contract.—U.S. v. Lip* 
man, D.C.Pa., 122 F.Supp. 284, 286 

(3) A “bid” connotes an offer to perform a contract 
for work and labor or supplying materials at a speafied 
pnce, and being essentially an offer, a bid creates no 
rights in either the offeror or the offeree until a contract 
comes into existence by acceptance.—U S. v. Farina, 
D.CN.J., 153 F.Supp. 819. 821. 

(4) “Bid” is no more than an offer to contract. 
A.A.B. Elec., Inc. v. Stevenson Public School Dist. No. 
303, 491 P.2d 684, 686. 5 Wash.App. 887. 

17. La.—C.J.S. quoted in West Carroll Nat. Bank v. 
West Carroll Parish School Bd., 136 So.2d 699, 
703, 

18. La.—CJS. quoted in West Carroll Nat. Bank v. 
West Carroll Parish School Bd., 136 So.2d 699, 
703. 

19. La.—CJ,S. quoted in West Carroll Nat. Bank v. 
West Carroll Parish School Bd.. 136 So.2d 699, 
703. 

20. La.—CJ.S. quoted in West Carroll Nat. Bank v. 
West Carroll Parish School Bd., 136 So.2d 699, 
703. 

As an AtUectiye 

Bid security. 

A phrase whose natural meaning is 
that a deposit is required of a bidder to 
assure the seriousness of his bid. 

U.S.—U.S. V. Conti, CCA.Mass., 119 F.2d 652, 655. 

Other phrases employing the word 
“bid” as an adjective are set out in the 
note.^^‘^ 


33.4. Phrases 

(1) “Bid chiseling". Where general contractors 
awarded prime contracts formally solicit lower bid from 
subcontractor using another subcontractor’s bid m com¬ 
puting prime bid, there is “bid chiselmg.”—People v. 
Inland Bid Depository, 44 Cal.Rptr, 206, 214, 233 
CA2d 851. 

US—Preload Technology, Inc., v. A.B. & J. Const. 
Co., Inc., CA.Tex., 696 F.2d 1080. 1089—Preload 
Technology, Inc., v. A.B. & J. Const. Co., Inc., 
CA.Tex., 696 F.2d 1080, 1089. 

(2) “Bid pedding.” Where general contractor ap¬ 
proaches rival subcontractors to obtain lower bid than is 
already received in the trade, the general contractor is 
“bid peddling.”—People v. Inland Bid Depository, 44 
CalRptr. 206, 214, 233 C.A.3d 851—Oakland-Alameda 
County Builders' Exchange v. F. P Lathrop Const. Co., 
93 CalRptr 602, 607. 482 P.2d 226, 4 C.3d 354. 
Del.—George & Lynch, Inc. v. Division of Parks and 

Recreation, D^t. of Natural Resources and Envi¬ 
ronmental Control, 465 A.2d 345, 349. 

(3) “Bid security’* means that a deposit is required of 
a bidder to assure the seriousness of his bid.—U.S. v. 
Conti, C.C.A.Mass., 119 F.2d 652, 655. 

(4) “Bid shopping.’* Where general contractor ap- 
proach^ rival subcontractors to obtain lower bid than is 
already received in the trade, the general contractor is 
“bid shopping ’’—People v. Inland Bid Depository, 44 
Cal.Rptr. 206, 214, 233 C.A.2d 851—Oakland-Alameda 
County Builders’ ^change v, F. P. Lathrop Const. Co,, 
93 Cal.Rptr. 602, 607, 482 P.2d 226, 4 C.3d 354. 

(5) “Bid depositories” are creations of the construc¬ 
tion industry, generally established by construction 
trades subcontractors to control the process of submit¬ 
ting subbids to general contractors who are bidding on 
large construction jobs.—Oakland-Alameda County 
Builders’ Exchange v. F. P. I.athrop Const. Co., 93 
Cal.Rptr. 602, 603, 482 P2d 226, 4 C3d 354. 

BIDDER. 
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Phrases: 

Other phrases which have been adju¬ 
dicated.^’-^ 

39.1. Phrases 

(1) The phrase “responsible bidder” generally carries 
the idea of being able to respond or answer according to 
what is expected or demanded under the contract.— 
Bnght V. Ball, 103 So. 236, 237, 138 Miss. 508 

54 CJ. p 727 note 356-60. 

(2) “Lowest responsible bidder” sec the C.J.S. titles 
Schools and School Districts § 289, also 56 C.J. p 492 
note 86—p 493 note 12; States § 116, also 59 C.J. p 177 
note 14—p 178 note 26, and Tcrritoncs § 33, alM 62 
C.J. p 814 note 94. 

(3) “Prequalification of bidders.”—^J. Weinstein Bldg. 
Corp. V. Scoville, 254 N.Y.S, 384, 387, 141 Misc. 902 

BIEN. 

Ponds et Mens. 
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66. Neb.—Erickson v. Carlson, 145 N.W. 352, 95 
Neb. 182—Engen v. Union State Bank of Harvard, 
223 N.W. 664, 666, 118 Neb. 105. 

BIFURCATE. To “bifurcate” a trial 
is to separate completely the issue of 
lack of accountability due to insanity 
from' the issue of whether the crime 
was committed.’’-^*^ 

79.50. Wis.—Curl v State, 162 N.W.2d 77, 82, 40 
Wis.2d 474. 

Sec Criminal Law § 940(7). 

BIG* 

Other phrases: 

Additional phrases are set out in the 
note.*^^ 




